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In  re  JIQPSCWS  BSTATEL  (L.  A.  6056, 
6066.) 

(Supreme  Court  of  Galifcnnla.  Hordi  22, 1917.) 

dwcent  and  distribution  €=»34— persons 
Dntitled — Nephews  and  Nieces. 

Under  Civ.  Code,  §  1386;  subd.  2,  providincr 
tbat  the  issue  of  deceased  brothers  and  sisters 
take  by  descent  in  certain  cases,  and  subdivision 
4,  ginne  the  entire  estate  to  the  sarriving 
Bponse  if  decedent  does  not  leave  certain  enu- 
merated relatives  including,  as  now  amended, 
the  Issue  of  deceased  brothers  and  usters,  such 
issue  now  take  by  descent,  although  it  was  oth- 
erwise before  the  amendm.ent  of  subdlvidim  4. 

[Ed.  Not&— For  other  cases,  see  Descent  and 
D&tribntion,  Cent  Dig.  ||  97-101.] 

Lorlgan,  7.,  dissenting. 

la  Bank.  Appeals  from  Superior  Court, 
Los  Angeles  County;  James  C.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Frederick  E. 
Jepson,  deceased.  From  orders  setting  apart 
a  homestead  to  the  widow  and  dismissing 
contests,  deceased's  nephews  and  nieces  ap- 
peal. Motions  to  dismiss  denied. 

Fred  N.  Arnoldy  and  Stewart  &  Stewart, 
all  of  Los  Angeles,  for  appellants.  Frank 
'Stewart  and  J.  W.  HowelU  botb  of  Los  Au- 
geleB,  for  respondents. 

HENSHAW,  J.  Frederick  B.  Jepson,  up- 
on his  death,  intestate,  left  surviving  him  a 
widow,  but  neither  issue,  nor  father,  nor 
mother,  nor  brother,  nor  sister.  He  did,  how- 
ever, leave  nephews  and  nieces,  children  of 
deceased  brothers  and  sisters.  The  widow 
made  application  to  the  court  in  probate  to 
have  set  apart  to  her  a  homestead.  These 
nephews  and  nieces  filed  a  contest.  Their 
contest  was  dismissed  by  the  court  in  pro- 
bate, upon  the  ground  that  they  were  not 
parties  In  interest.  The  court  made  its  order 
setting  aside  a  homestead  to  the  widow.  The 
nephews  and  nieces  have  appealed  from  both 
of  these  orders,  and  their  appeals  are  met 
with  this  motion  to  dismiss  upon  the  ground 
Indicated,  namdy,  that  they  are  not  parties 
in  Interest. 

The  question  then  is  this:  If  these  neph- 
ews and  nieces  under  our  law  of  succession 
bave  no  Inheritable  interest  In  the  estate  of 
the  deceased,  they  are  not  Interested  in  the 
widow's  application  for  a  iiomestead,  and 
these  appeals  should  be  dismissed.   The  ar- 


gument that  they  have  no  Inheritable  Inter- 
est and  are,  therefore,  not  parties  in  interest, 
is  founded  upon  the  construction  which  this 
court  gave  to  subdivisions  5  and  2  of  section 
1386  of  the  Civil  Code  as  those  subdivisions 
read  before  their  amendment  in  1905,  the 
further  contention  being  advanced  that  the 
amendments  of  1905  have  not  changed  the 
law  so  as  to  give  such  nephews  and  nieces 
an  inheritable  Interest  which  before  the 
amendments  was  not  -theirs.  The  cases  re- 
ferred to  are  Estate  of  Ingram,  78  Gal.  586, 
21  Pac.  435,  12  Am.  St  Rep.  80,  Estate  of 
Carmody,  88  Gal.  616,  26  Pac.  373,  and  Es- 
tate of  Nigro,  149  CaL  702,  87  Pac.  384.  In 
each  of  those  cases  this  court  was  construing, 
as  it  was  compelled  to  do,  subdivision  2  of 
section  1386,  under  the  limitations  upon  that 
subdlvlslott  Imposed  by  the  language  of  sub- 
division 5  of  the  same  section.  By  the 
amendments  of  1905  subdivision  6  has  be- 
come subdivision  4,  and  for  convenience  In 
exposition  we  will  here  deal  vritb  subdivi- 
sion 4,  It  always  to  be  borne  In  mind  that  in 
the  cases  above  cited  It  was,  and  was  called, 
subdivision  5. 

What,  then,  were  these  cases?  The  first 
of  them,  the  Estate  of  Ingram,  Is  the  only 
one  calling  for  analysis,  since  the  other  two 
simply  follow  the  construction  placed  on  the 
law  In  the  Ektate  of  Ingram.  The  Estate  of 
Ingram  presented  precisely  the  situation  that 
exists  in  the  present  case.  There  was  no  sur- 
viving father  or  mother;  there  was  no  sur- 
viving brother  or  sister,  but  there  were  sur- 
viving children  of  a  deceased  sister.  At  that 
time  subdivision  4  (then  subdivision  5)  de- 
clared In  efTect  that  the  whole  estate  of  a 
spouse  dying  Intestate  went  to  the  surviving 
aponse,  unless  the  deceased  spouse  left  either 
issue,  or  a  father  or  a  mother,  or  a  brother 
or  a  sister.  It  stopped  there.  Therefore  by 
this  unequivocal  language,  if  no  <me  of  these 
persons  was  In  being,  the  right  of  the  sur- 
viving spouse  to  take  all  of  the  estate  was 
absolutely  fixed.  To  determine  the  disposi- 
tion which  the  law  made  of  an  estate  under 
these  circumstances  when  there  were  not 
such  survivors,  the  judge  in  probate  primari- 
ly, and  this  court  in  review,  turned  to  the 
language  of  subdivision  2.  Subdivision  1 
made  provision  for  the  case  where  a  deceas- 
ed ^nse  left  issue  as        as  a  Burvlvlng 
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spouse.  Subdivision  2  treated  of  the  dispo- 
sition of  the  estate  In  the  other  contingencies 
contemplated  by  subdivision  4,  and  it  declar- 
ed that  If  the  deceased  spouse  left  father  and 
mother  or  father  or  mother,  one-half  of  the 
estate  should  go  to  them  or  the  survivor  of 
tliem.  If  there  was  neither  father,,  nor  moth- 
er, then  the  one-half  of  the  estate,  which  oth- 
erwise would  have  gone  to  them,  went  to  the 
living  brothers  and  sisters  "and  to  the  chil- 
dren of  any  deceased  brother  or  sister  by 
right  of  representation."  What,  then,  was 
the  inevitable  and  necessary  construction  of 
these  laws  forced  upon  this  court?  It  was 
simply  this:  Subdivision  4  had  placed  no  lim- 
itation upon  the  right  of  the  surviving  spouse 
to  take  all  of  the  estate  merely  because  there 
might  have  been  living  children  of  a  deceas- 
ed brother  or  sister,  but,  to  the  contrary,  had 
said  that  unless  there  were  living  brothers 
or  sisters;  the  whole  estate  should  go  to  the 
widow.  Turning,  then,  to  subdivision  2, 
which  contemplates  that  in  the  event  that 
there  Is  a  living  brother  or  sister  and  chil- 
dren of  a  deceased  brother  or  sister,  the  chil- 
dren of  such  deceased  brother  or  sister  ^all 
take  the  parent's  share,  the  construction  was 
inevitable  that  such  children  of  a  deceased 
brother  or  sister  could  take  only  upon  con- 
tingency, and  that  contingency  was  the  ex- 
istence of  a  living  brother  or  sister.  This 
construction,  we  have  said,  was  forced  upon 
this  court.  We  mean  forced  in  the  sense  that 
it  was  an  inevitable  and  nnescapable  condu- 
eion.  The  -anreasonableness  of  It— «t«i  the 
injustice  of  It— was  apparent  and  was  xecog- 
nlsed.  No  sound,  reason  could  be  or  ever  was 
attempted  to  be  adduced  to  mpDort  a  law 
whldi  said,  as  Vtea  did  ours,  that  children 
of  a  deceased  brother  or  sister  could  share  In 
the  estate -If  there  was  anoOier  liTlng  brother 
or  Bister,  but  could  not  share  if  there  were 
non&  All  that  tbis  court  could  say  was:  Ita 
scripts  lex.  In  time  the  anomaly  of  the  alt- 
uatloa  came  to.  be  recognized  by  the  Legisla- 
ture and  It  amended  sobdlTldon  4  in  a  most 
important  parttcolar.  It  also  amended  sntt- 
dlvisicai  2,  that  It  might  read  harmonioosly 
with  the  amended  subdivision  4 .  That  amend- 
ment tor  the  first  time  added  to  the  classes, 
the  ezlstence  of  which  would  forbid  the  sur- 
viving Bpaoae  tnm  taking  all  of  the  estate 
"the  diildren  or  grandchildren  of  a  deceased 
brotlier  or  slater."  Oi',  to  omke  our  meaning 
plain,  paratAra^ng  the  language  of  subdivi- 
sion 4,  while  still  maintaining  its  meaning, 
originally  It  declared  that  all  of  the  estate 
shall  go  to  the  surviving  spouse  unless  the 
deceased  spouse  left  issue,  husband,  wife, 
father,  mother,  brother,  or  sister,  in  which 
event  the  estate  should  go  as  provided  in  the 
previous  subdivisions  1  and  2;  or,  again  para- 
pbraslDg  its  meaning,  the  subdivision  declared 
that  the  surviving  spouse  should  not  take  all 
of  the  estate  if  any  of  these  enumerated  rela- 
tions of  the  deceased  spouse  survive.  By 'the , 
amendment  to  8ubdlvlsl<»i  4  it  declared  that 


RBPOBTEB  (Cal. 

I  the  surviving  spouse  should  not  take  all  of 
the  estate  If,  as  well  as  those  first  enumerat- 
ed, children  or  grandchildren  of  a  deceased 
brother  or  sister  survived.  As  a  limitation 
upon  the  right  of  the  wife  to  take  all  of  the 
estate,'  these  children  and  grandchildren  of 
a  deceased  brother  or  sister  were  placed  in 
the  same  list  and  category  as  a  surviving 
parent  or  a  surviving  brother  or  dster.  We 
now  have  the  law  reading  as  It  never  read  be- 
fore. We  have  the  law  declaring  that  the 
surviving  ^ouse  shall  not  take  all  if  the  de- 
ceased spouse  left  a  surviving  father,  or  moth- 
er, or,  faUlng  these,  left  a  surviving  brother 
or  sister,  or,  failing  these,  left  children  or 
grandchildren  of  a  deceased  brother  or  sis- 
ter. It  still  becomes  necessary  to  turn  to 
subdivision  2  to  learn  what  disposition  the 
law  makes  of  the  estate  when  any  of  the 
contingencies  or  limitations  contemplated  by 
section  4  upon  the  surviving  spouse's  right  to 
take  all  of  the  estate  have  arisen,  and  we  do 
this  now  with  the  fixed  declaration  of  the 
law  that  the  surviving  spouse  shall  not  take 
all  of  the  estate  if  there  be  surviving  chil- 
dren or  grandchildren  of  a  deceased  brother 
or  sister  of  the  decreased  spouse.  When  we 
turn  to  the  consideration  of  subdivision  2, 
with  this  new  light  and  law  before  us,  we 
now  find  a  law  rationally  and  justly  framed 
to  enable  children  of  a  deceased  brother  or 
sister  to  Inherit,  whether  or  not  there  be  a 
surviving  brother  or  sister.  If  there  be  a  sur- 
viving brother  or  sister,  then  the  children  of 
each  deceased  brother  or  sister  take  collec- 
tively their  parent's  share  "by  right  of  rep- 
resentation." If  there  be  no  surviving  broth- 
er or  sister,  and  there  be  children  of  more 
than  one  deceased  brother  or  sister,  each' 
grotip  of  sudi  children  takes  the  parent's 
share  by  right  of  representation.  Such  is 
the  manifest  meaning  of  the  amended  law; 
such  is  the  meaning  that  would  have  been 
given  to  this  law  from  the  first — a  meaning 
which  this  court  was  unable  to  give  it  be- 
cause at  the  original  limitation  in  snbdlvl- 
alon  4,  so  often  re&rred  to. 

And,  finally,  let  it  be  said,  if  Uie  amend- 
ment to  subdivision  4,  aptly  phrased  to  ac- 
com^iah  this  thing,  does  not  mean  this,  it 
means  notklng,  and  the  Legislature  was  but 
beating  the  air. 

The  precise  question  here  undra  CMisidera- 
tion  has  never  been  directly  presented  to  this 
court  under  these  amendments  to  section 
1386  of  the  GItU  Code.  But  upon  the  other 
hand  there  is  no  decldon  of  the  court  given 
since  those  amendments  which  follows  Uie 
views  of  the  Dstate  of  Ingram — the  law  of 
which  case  happily  fell  to  the  ground  with 
the  existence  of  the  amendments.  To  the 
contrary,  whUe  the  question  was  not  directly 
presented  in  them,  the  opinions  In  such  cases 
as  Estate  of  Claiborne,  158  Cal.  646.  1X2  Pac. 
278,  could  only  have  been  written  under  the 
recognized  concession  of  the  litigants  that 
the  law  had  bem  changed  as  indicated — a 
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concession  whidi  the  court  accepted.  Ustate 
of  Nigro,  172  C5al.  474, 156  Pac.  1019,  contains 
nothing  In  opposition  to  what  has  been  here 
Said.  In  the  Estate  of  Nigro  this  court  sim- 
ply laid  down  the  unlmpeachahle  proposition 
that  children  and  grandchildren  of  a  deceas- 
ed brother  or  sister  were  not  grouped  In  the 
law  as  forming  together  one  class  but  as 
forming  two  distinct  classes,  so  that  grand- 
children were  entitled  to  the  inheritance  only 
In  the  event  that  there  were  no  living  chil- 
dren. 

The  motions  to  dismiss  are  therefore  de- 
nied. 

We  concur:  ANGEaiLOTTI,  a  J. ;  SLOSS, 
J.;  SHAW,  J.;  UBLVIN,  J.;  LAWLOB.  3. 

LORIGAN,  J.  1  dissent.  As  subdivisions 
2  and  4  of  section  1386  of  the  Civil  Code  now 
Stand  they  provide — subdivision  2 — that: 

"If  the  decedent  leaves  no  issue,  the  estate 
goes  one  half  to  the  snrviving  husband  or  wife, 
and  the  other  half  to  the  decedent's  father  and 
mother  in  equal  shares,  and  if  either  is  dead  the 
whole  of  said  half  goes  to  the  other.  If  there 
la  no  father  or  mother,  then  <aie-balf  goes  in 
equal  Bharea  to  the  broQien  and  Bisters  <a  de- 
CMcnt  and  to  the  ehiUrm  or  praniohUdren  of 
any  deowued  lyrother  or  tister  by  of  repre- 
amtation.*' 

1  have  Italicized  that  portion  of  .  the  section 
more  particularly  Involved  in  the  considera- 
tion of  this  matter.  Snbdivisioii  4  provides 
that: 

"If  the  decedent  leaves  a  surviving  hudband  or 
wife,  and  neither  issue,  father,  motner,  brother, 
sister,  nor  the  cbUdrcn  or  n-andchildren  of  a  de- 
ceased brother  or  tiatet,  ue  whole  estate  goes 
to  the  surviving  huidwnd  or  wife." 

-  These  are  the  only  subdivisions  c$  the  sec- 
tion requiring  attention.  Appellants  base 
th^r  claim  as  heirs  to  a  portion  of  the  estate 
of  decedent  under  subdivision  2  of  the  sec- 
tion. 

Wben  the  Ingram  Case,  referred  to  in  the 
prevailing  opinion,  was  decided  in  1889,  sub- 
division 2  of  section  138(1  read  Just  as  It  does 
now  except  Oiat  in  1905— many  years  after 
it  was  decided — ^It  was  amended  so  as  to  add 
the  words  "or  grandchildren"  after  the  word 
"children."  The  other  subdivision  quoted 
above — subdivision  4 — ^Is  the  same  no^  as  It 
was  when  the  Ingram  Case  was  decided,  ex- 
cept that  it  was  then  marked  subdivision.  6, 
and  except,  further,  that  it  also  was  amended 
in  1905  to  add  "nor  the  children  or  grand- 
children of  a  deceased  brother  or  sister"  after 
the  word  "sister."  These  amendments  do  not 
affect  the  situation  here  as  far  as  grand- 
children ore  concerned  because  there  are 
none. 

Now,  as  to  the  Ingram  Case,  78  Cal.  686, 
21  Fac.  435,  12  Am.  St  Rep.  80.  It  appears 
thMefrotn  that  Mrs.  Ingram,  deceased,  left 
a  surviving  husband,  but  no  Issue  and  no 
surviving  father,  mother,  brother,  or  sister. 
There  were,  however,  left  by  her  certain  chil- 
dren and  grandchildren  of  a  deceased  sister, 
who,  on  distribution  of  the  estate^  claimed 


that  they  were  entitled  to  one-half  of  It 
The  trial  court  having  Ignored  their  dalm 
entirely  and  having  distributed  all  the  estate 
to  the  assignee  of  the  surviving  husband,  the 
said  children  and  grandchildren  of  the  said 
deceased  sister  appealed.  T^ey  asserted,  as 
do  the  appellants  here,  that  they  were  en- 
titled to  one-half  of  the  estate  under  said 
subdivision  2  of  section  1386.  This  court, 
however,  held  to  the  contrary,  and  in  con- 
struing both  snbdivlsions  2  a^d  S  (now  4  as 
amended)  said: 

"It  is  entirely  beyond  doubt  that  the  whole  of 
the  estate  should  have  been  distributed  to  the 
surviving  husband.  Paragraph  6  of  aection 
1386  clt  the  Civil  Code  is  too  dear  to  present 
any  difficulty  of  o<»ietruction  whatever.  It  is  as 
fol  lows:  'If  the  decedent  leave  a  surviving  hus- 
band or  wife,  and  neither  issue,  father,  mother, 
brother,  nor  aistar,  the  whole  estate  goes  to  the 
surviving  husband  or  wife.'  Paragraph  2  ot 
said  ^section  ref«8  to  the  case  where  there  is  a 
surviving  brother  or  sister,  and  provides  that  in 
sudi  case,  if  there  be  also  children  ot  the  deceas- 
ed brother  or  sister,  they  shall  tebe  their  par- 
ents* share  by  right  of  representati<m.  It  is 
vain  to  argue  against  the  injustice  of  the  rule, 
or  to  contend  that  in  a  case  like  the  one'  at  bar 
the  children  of  a  deceased  sister  ought  to  have 
a  share  In  the  estate  when  there  is  not  any  sur- 
viving brother  or  dster,  as  wdl  as  when  there  is. 
Succession  to  estates  Is  purely  a  matter  of  stat- 
utory regulation,  whteh  cannot  be  changed  by 
courts." 

While  this  was  a  departoient  decision,. the 
construction  put  on  these  subdivisions  was 
subsequently  affirmed  in  bank  in  Be  Car- 
mody,  88  CaL  616,  26  Pac.  37%  and  Estate  of 
Fabrldo  Nigro,  149  CaL  702,  87  Faa  384,  in 
which  latter  case  It  was  declared,  while  not 
questioning  the  construction  of  the  stibdivi- 
slons  as  made  in  the  Ingram  Case,  that  such 
Interpretation  of  the  law  had  theretofore 
become  a  rule  of  property  which  should  be 
and  is  adhered  to.  These  two  decisions  were 
made  under  the  subdivisions  as  they  stood 
prior  to  the  said  amendments  of  1905,  and 
they  are  confirmatory  of  the  construction  in 
the  Ingram  Case  of  the  subdivisions  as  they 
then  stood,  and  such  construction  should  be 
adhered  to  not  only  as  a  proper  one,  but  as 
having  become  a  long-established  rule  of 
property,  unless  the  amendment  of  1905  to 
subdivision  4  compels  a  different  construc- 
tion. The  prevailing  opinion  decides  that  It 
does.  I  am  unable  to  agree  with  it  Cer- 
tainly, the  amendment  of  1905  of  subdivision 
2  Itself  worked  no  change  in  the  construc- 
tion as  given  In  the  Ingram  Case.  That 
amendment  amounted  only  to  the  Insertion 
of  the  word  "grandchildren"  therein  which 
obviously  operated  solely  as  an  enlargement 
of  the  class  yho  might  take  if  the  class  of 
"diUdren  or  grandchildren"  could  take  at  all. 
No  one  claims  that  this  subdivision  alone, 
as  amended,  called  for  any  different  con- 
struction than  It  received  In  the  Ingram 
Case.  And  appellants  do  not  So  It  must  be 
taken  that  as  far  as  subdivision  2  Is  con- 
cerned it  means,  taken  by  Itself,  just  what  It 
has  always  meant  and  as  the  Ingram  Case 
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declared  it  meant,  namelZi  that  the  Issue  of 
a  brother  or  sister  of  a  dec^ised  apoase 
oould  not  Inherit  unless  there  were  also  a 
brother  or  sister  left  sarrlTlng  the  decedent 
It  Is  claimed,  however,  that  a  change  In  sub- 
division 2  was  wrought  through  the  amend- 
ment o£  BUbdlTlsUm  4  In  1906.  If  ttils  Is  not 
so,  then  It  has  not  been  wrought  at  all.  If 
the  amendmrait  ^d  have  this  effect,  where 
Is  the  language  In  It  whldi  declares  It?  The 
insertion  In  subdivision  4  of  the  words  "nor 
the  dtdldren  or  grand<^ldren"  Is  not  lan- 
guage potent  or  positive  of  Itself  to  give 
them  the  right  to  inherit  at  alL  These  words 
were  simply  Inserted  In  subdivision  4  to  have 
It  conform  to  subdlvlalon  2  and  make  it 
nmslstent  and  harm<mlous  with  It  What 
the  amendment  to  both  these  subdivisions 
amounted  to  la  as  to  subdivision  2— that 
grandchildren  and  children  of  a  deceased  sis- 
ter or  broths  may  with  a  surviving  brother 
or  sister  of  a  decedent  Inherit  one-haU  the 
estate  of  a  decedent  with  the  surviving 
spouse,  but  only  where  there  is  a  surviving 
brother  or  sister  of  the  decedent  who  Is  en- 
titled to  do  so.    As  to  subdivision  4 — that 
the  surviving  spouse  shall  Inherit  the  whole 
estate  when  the  decedent  leaves  "neither 
•    •   •   brother,  sister,  nor  the  children  or 
grandchildreu  of  a  deceased  brother  or  sis- 
ter.'*   In  other  words,  when  the  decedent 
spouse  leaves  none  of  those  who,  as  enumer- 
ated therein,  would  be  entitled  to  inherit 
one-half  of  It  under  Bub4ivlsion  2,  then  the 
whole  estate  goes  to  the  surviving  spouse. 
It  will  be  observed  also  that  the  only  sub- 
division which  gives  brothers  or  sisters,  chil- 
dren or  grandchildren  of  a  deceased  brother 
or  sister,  in  plain  end  direct  language  any 
right  to  Inherit  with  a  surviving  spouse  at 
all  is  this  subdivision  2.   Subdivision  4  does 
not  pretend  to  confer  any  right  of  Inherit- 
ance on  any  one  save  the  surviving  spouse, 
and  then  gives  the  whole  estate  to  such  sur- 
vivor when  none  of  the  parties  exist  who  un: 
der  subdivision  2,  re-enumerated  In  subdi- 
vision 4,  would  be  entitled  to  take.    It  is 
necessarily  understood  when  subdivision  4 
declares  that  on  the  nonexistence  of  any  of 
the  different  classes  enumerated  therein,  the 
surviving  spouse  takes  the  whole  estate,  that 
what  is  meant  is  that  none  of  the  classes 
exist  who.  If  left,  would  be  capable  of  Inhere 
iting  under  subdivision  2.  Anderson  v.  Pot- 
ter, 5  CaL  68.    If  the  Legislature  did  not 
agree  with  the  interpretation  In  the  Ingram 
Case  It  took  it  many  years — some  17 — to  an- 
act  something  different  with  the  result  that 
Instead  of  a  clear  and  positive^  enactment  as 
to  inheritable  rights,  If  that  was  the  Intend- 
ed subject,  we  are  still  left  to  Indulge  in 
more  construction  and  Interpretation  as  to 
what  was  meant    Certainly,  If  it  was  in- 
tended to  change  the  Ingram  rule  and  estab- 
lish a  different  rule  of  succession,  It  was 
not  dlfflcult  for  the  Legislature  to  do  so  and 


do  It  in  plain  certain  language  In  the  proper 
plac&  If  children  and  grandchildren  were 
to  inherit  one-half  with  the  surviving  spouse, 
thougji  no  brothers  or  risters  survived  the 
decedent  it  could  have  eaMly  and  clearly 
said  so  in  subdlTision  2,  where  the  inherit- 
able rights  of  said  persons  are  declared,  and 
not  left  it  to  be  construed  through  the  use  of 
native,  indirect,  and  obscure  language  In- 
serted In  subdivision  4,  and  whidi  does  not 
refar  to  succession  or  inheritance  at  all,  and 
particularly  where  the  only  Inherltipg  lan- 
guage used  in  said  section  Is  that  conferring 
a  positive  inheritable  right  on  the  surviving 
spouse. .  I  am  satisfied  that  the  enumeration 
in  snbdivislon  4  of  any  of  those  who  might 
not  be  entitled  to  take  with  the  surviving 
spouse  the  one-half  of  the  estate  under  sub- 
division 2  was  made  simply  as  a  reason  for 
granting  or  vesting  the  whole  estate  in  sudi 
surviving  spouse  and  as  not  affecting  the 
change  in  the  rules  of  succession  declared  In 
subdivision  2  and  as  construed  in  the  Ingram 
Case. 

The  Estate  of  Claiborne,  158  CaL  646,  112 
Paa  278,  Is  not  to  be  taken  as  authority 
questioning  the  rule  of  the  Ingram  Case. 
That  case  is  not  mentioned  or  discussed 
there,  nor  was  the  construction  of  subdivi- 
sions 2  and  4,  or  eithra  of  them,  involved  In 
that  appeaL  It  could  not  be,  as  the  ques- 
tion there  was  not  one  of  succ^lon  on  In- 
testacy, but  the  construction  of  peculiar 
terms  In  a  will.  As  far  as  the  Estate  of  El- 
len Nlgro,  172  CW.  474,  156  Pac.  1019,  Is 
concerned,  while  it  did  not  involve  the  same 
question  as  here — the  construction  of  subdi- 
visions 2land  4 — ^it  did  involve  the  constmo- 
tton  of  subdivisions  2  and  8.  In  that  con- 
struction the  reasoning  in  the  Ingram  Case 
was  applied  and  approved,  and  I  do  not  per- 
ceive that  the  two  cases  present  any  radical 
difference  between  them  in  the  language 
used  as  to  Inheritable  rights. 

I  think  the  trial  court  was  correct  in  hold- 
ing that  the  appellants  had  no  Interef^t  In 
the  estate  whldi  entitled  them  to  appear 
therein  or  to  be  heard  on  appeal  to  this 
court  and  that  the  motions  to  dismiss  their 
appeals  should  be  granted. 


BBAI/TT  DOOK  A  IMPROVEMENT  CORP. 

V.  ANDERSON  et  al.   (S.'  F.  6833.) 
(SupTMne  Court  of  California.   March  20, 1917.) 

1.  FixTiTKBS  «=927(:^  —  Tbadb  Fixtukcs  — 
Rights  of  Iassob  —  Bsuotax.  or  Iupbovb* 

MENTS — StATOTB. 
Where  a  lease  provided  that  all- alterations, 
additions,  and  Improvements  to  the  premises  by 
the  lessee  tbaaU  become  the  property  the 
lessor,  it  Is  not  material  In  determining  the 
rights  of  the  parties  to  a  safety  deposit  vault 
conatmoted  In  the  basement  whether  such  vault 
was  a  trade  fixture  within  Civ.  Code,  i  1019, 
giving  Ihe  tenant  the  rigiht  to  remove  a  trade 
fixture  at  any  time  before  the  termination  of 
his  lease  If  the  removal  could  be  effected  with- 
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out  iojuiT  to  the  preniises,  unless  the  thing  had 
1>y  the  manner  in  which  it  was  affixed  became 
«n  intcSral  part  of  t^e  premiaee,  or  whether 
the  removal  could  be  effected  In  the  manner  pre- 
scrfbe^I  in  that  section,  but  the  riehta  <^  the 
parties  are  to  be  governed  solely  by  the  provi- 
sl<ms  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  XlztnreB, 
Oent.  Ddg.  S8  5.  22,  44,  45,  M.] 

2.  LuLNDLOBD  AND  TeRAHT  ^=»167(2,  ^  — 
LHASE— CONSTEUCTION— "IMPBOVBMBNT." 
Wittin  the  provisions  of  a  lease  that  no  al- 
terations, repairs,  or  changes  ^ould  be  made  by 
the  tenant  except  with  ocmsent  of  the  lessor, 
and  that  all  alteratlins,  additions,  and  improve- 
ments made  by  the  tenant  sOouId  be  the  proper- 
ty <A  the  lessor,  a  safety  deposit  vault  built  in 
accordance  witii  the  terms  of  the  lease  by  the 
lessee,  a  bank,  which  consisted  of  a  large  room 
erected  on  the  uisement  floor  having  substantial 
brick  wa]ls  and  a  steel  and  concrete  roof,  all 
lined  on  both  sides  with  steel  plates,  and  hav- 
ing a  steel  door,  became  the  property  of  the 
lessor,  whether  or  not  it  was  a  trade  fixture, 
since  the  term  "improYcment^  Is  much  more 
comprehendve  than  "fiztore,"  and  the  bank 
commissioner  was  therefore  liable  to  the  lessor 
for  removing  the  steel  lining  and  the  door  frmn 
the  vault, 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.     574,  576. 

For  other  de&nitiona,  see  Words  and  Phrases, 
First  and  Beeond  Series,  Improvement  J 

Slww,  J.,  disaentliif . 

In  Bank.  Appeal  trom  Soperior  Oourt, 
Ct^  and  Ootmty  of  San  Francisco ;  Frank  3. 
Marasky,  Jndge. 

Action  by  the  Realty  Dock  ft  Improrement 
CorporatlOD  bgalnst  Alden  Anderaon  and 
anotlier.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed. 

Edgar  O.  Chapman,  of  Sftn  Frandaco,  for 
appellant  F.  R.  Sweasey,  F.  A.  Cutler,  and 
Glllett  ft  Cntler,  all  of  San  Frandaco,  for 
respondentfl. 

LORIGAN,  J.  In  June,  1908,  the  Union 
State  Bank,  a  banking  corporation,  leased 
and  went  Into  the  occupancy  of  a  portion  of 
the  Monadnock  Building  In  San  Franblsco, 
under  a  ten-year  lease  from  Herbert  O.  Law, 
Its  owner.  In  October,  1908,  Law  sold  the 
property  and  assigned  his  Interest  in  the 
lease  given  to  him  by  the  Union  State  Bank 
to  the  plalntltt.  In  July,  1909,  the  defend- 
ant Alden  Anderson,  as  superintendent  of 
banks  of  this  state,  declared  the  Union  State 
Bank  to  be  Insolvent,  took  charge  of  its 
property,  business,  and  banking  premises, 
and  with  the  assistance  of  bis  codefendant, 
S.  P.  Young,  his  deputy,  removed  all  the  per- 
sonal property  of  the  bank  from  the  building 
as  expeditiously  as  possible,  at  that  time, 
among  other  things,  removing,  over  the  pro- 
test of  the  plaintiff,  a  steel  door  and  the  ex- 
terior and  Interior  steel  plate  linings  of  a 
large  safe  deposit  vault  which,  under  the 
terms  of  its  lease,  the  bank  had  constructed 
In  the  basement  of  Uie  leased  banking  prem- 
ises. 

Plaintiff '  brought  this  action  to  recover 


damages  from  the  defendants  for  the  removal 
of  said  steel  door  and  said  ^terlor  and  in- 
terior steel  lining  of  said  vault,  which  it  al- 
leged were  wrongfully  removed.  The  court 
niadfi  findings  and  entered  a  Judgm^t  in 
fovor  of  defendants,  from  which,  and  a  de- 
nial of  Sta  motion  for  a  new  trial,  plaintiff 
appeals. 

The  oourt  found  tbat  by  the  terms  of  the 
lease  made  between  the  plaintiff  and  the  Un- 
ion State  Bank  the  bank  was  leased  a  certain 
amount  of  space  on  the  gronnd  floor  of  the 
Monadnock  Building  for  ordinary  banking 
business,  and  also  a  large  room  in  the  base- 
m«it  immediately  below  the  ground  floor 
space;  said  basement  room  to  be  used  for 
sate  deposit  vaults  to  be  constructed  in  said 
basement  for  the  customers  of  the  bank;  that 
the  premises  leased  should  not  be  used  "for 
any  other  ptirposes  than  tbat  of  banking  and 
sate  d^H»lt  bnalneas  wltbont  the  writtm 
consult  of  the  lessor,"  Ttw  lease  farther 
provided: 

"^at  said  premises  should  not  be  altered, 
repaired,  or  diaoged  without  the  written  con- 
sent ot  tiie  lessor,  and  that  unless  otherwise  pro- 
vided by  written  agreement  all  alterations,  im- 

Erovementa,  and  changes  should  be  dMie  dther 
y  or  under  the  direction  of  the  lessor,  but  at 
the  cost  of  the  said  lessee;  that  all  alterations, 
addiUtms,  and  improvements  made  in  and  to 
said  premises  should,  unless  otherwise  provided 
by  a  written  agreement,  be  the  property  of  the 
lessor  and  should  remain  uptm  and  be  surroider- 
ed  with  the  jvemlses.** 

As  to  the  construction  of  the  brick  vault: 
The  court  found  that  the  bank  upon  entering 
into  possession  of  the  premises  constructed 
a  safe  deposit  vault  in  said  basement;  that 
said  vault  rested  on  the  floor  of  said  base- 
ment and  was  not  connected  with  the  walla 
of  the  basemmt  or  with  the  ceiling,  and  was 
approximately  20  feet  wide  by  30  feet  long 
and  between  8  and  9  feet  liigh ;  the  walls  of 
said  vault  were  2  feet  thick,  made  of  brick, 
and  lined  inside  and  out  with  sheets  of 
steel;  the  vault  was  provided  with  a  steel 
door  and  steel  paneling  surrounding  the 
door ;  within  this  vault  the  said  Union  State 
Bank  placed  safe  deposit  boxes  for  the  use 
of  Its  customers;  that  neither  said  vault, 
door,  or  paneling  in  It  was  imbedded  or  affix- 
ed  to  said  building  owned  by  plalutlfl,  nor 
attached  or  affixed  to  its  walls  or  connected 
therewith,  and  formed  no  Integral  part,  of 
said  building,  and  was  not  placed  in  the 
basement  of  said  building  or  in  said  build- 
ing as  an  "alteration,  addition,  or  iuiprove- 
ment"  thereto,  but  was  placed  there  for  the 
purpose  of  trade  as  aforesaid,  and  not  other- 
wise, and  the  same  could  be  removed  from 
said  building  and  from  said  basement  with- 
out causing  any  Injury  or  damage  thereto. 

These  matters  are  taken  from  the  findings. 
But  In  addition  to  said  findings,  and  show- 
ing more  in  detail  all  about  the  construction 
of  said  vault  and  the  removal  thereof,  the 
following  undisputed  facts  taken  from  the 
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record  are  referred  to:  The  safe  deposit 
vault  was  constructed  by  the  bank  under  the 
provisions  of  the  lease  and  as  an  essential 
aid  to  the  proper  conduct  of  Its  banking  busi- 
ness, and  was  of  such  substantial  character 
and  strength  and  permanency  of  construc- 
tion as  to  render  safe  and  secure  protection 
for  the  valuables  of  the  depositors  and  of 
sufficient  size  to  be  convenient  and  commodi- 
ous for  them.  This  vault  was  built  In  a  cor- 
ner of  the  basement  room,  and  one  side  and 
one  end  were  set  against  said  basement  walls. 
These  were  not  connected  by  cement  or  mortar 
with  such  basement  walls,  but  were  built  up 
against  and  parallel  therewith.  The  vault 
room  was  built  up  from  the  floor  of  said 
basement  to  the  width,  breadth  and  height 
as  found  by  the  court.  The  walls  were  2 
feet  thick,  built  of  brick;  they  were  con- 
structed from  the  cement  floor  of  the  base- 
ment, tiie  brick  being  laid  on  the  basement 
floor  and  aflSxed  thereto  by  means  of  mortar 
mixed  with  cement  The  roof  of  the  vault 
did  not  reach  the  celling  of  the  baaement, 
but  was  constmcted  of  0-lnch  steel  I  beams, 
18  feet  long,  laid  (dose  together  across  the 
TAolt  walls  and  filled  in  with  brick  and  ce- 
ment. The  reasonable  cost  of  the  cfHistmc- 
tion  of  the  vault  brickwork  was  fSOOL  The 
vault  was  lined  inside  and  out  with  burnish- 
ed steel  casing;  the  outer  steel  casing  being 
placed  there  solely  for  ornamental  purposes. 
The  steel  of  the  celling  of  the  vault  was  se- 
cured to  the  steel  beams  mterlng  into  Its 
construction,  and  the  Inner  and  outside  steel 
linings  were  screwed  to  the  brick  walls  of 
the  vault.  The  steel  door  and  vestibule  (one 
piece)  was  set  In  mortar  and  secured  by 
flanges  to  the  vault  walls  to  hold  it  In  place. 
This  door  and  the  inner  and  outer  linings  of 
the  vault  were  of  the  reasonable  value  of 
$2,650.  The  defendants  in  dismantling  the 
vanlt  unscrewed  the  steel  linings,  Inner  and 
outer,  from  the  walls  of  the  celling,  and 
broke  away  the  plaster  -from  around  the 
steel  door  and  vestibule  and  took  them  out. 
The  taking  out  of  the  door  left  the  brick 
walls  about  the  door  somewhat  Jagged  and 
ragged  on  one  side,  but  otherwise  the  brick- 
work of  the  walls  was  not  Injured.  No 
attempt  was  made  to  remove  any  of  the 
walls  or  ceilings  Of  the  vault  save  as  we 
have  indicated.  In  fact,  the  only  portions 
taken  were  the  door  and.  vestibule  and  the 
Inner  and  exterior  steel  linings.  Otherwise 
the  vanlt  room  was  left  Intact.  As  to  the 
vault  room  Itself,  as  originally  constructed 
and  equipped  and  used  by  the  bank,  it  was 
provided  with  safe  deposit  boxes  on  three 
sides,  and  with  chairs,  tables,  and  other  ac- 
commodations for  the  patrons  of  the  safe  de- 
posit department  When  these  defendants 
dismantled  the  vault  in  the  manner  describ- 
ed and  took  away  the  property  in  question 
tbey  did  so  by  breaking  the  sidewalk  in 
front  of  the  building  and  taking  it  out 
through  the  opening  so  made.  This  was  the 


only  way  In  which  the  articles  could  be  re- 
moved. 

It  Is  insisted  by  the  appellant  that  the 
finding  of  the  trial  court  that  neither  the 
vault  nor  door,  nor  panelings,  when  con- 
structed, were  affixed  to  the  building  owned 
by  plaintifT  and  formed  no  Integral  part  of 
the  building  leased,  and  were  not  placed  In 
the  basement  of  said  building,  or  In  said 
building,  as  on  "alteration,  addition,  or  Im- 
provement" thereto.  Is  not  sustained  by  the 
evidence.  While  this  finding,  as  a  whole, 
embraces  several  particular  findings,  we  do 
not  think  it  necessary  to  consider  the  at- 
tack of  appellant  upon  all  of  them,  because 
we  are  satisfied  that  Its  contention  is  cor- 
rect as  to  the  particular  finding  that  this 
vault  was  not  placed  In  said  building  as  an 
"alteration,  addition,  or  Improvement"  there- 
to, and  It  Is  upon  the  fact  as  to  whether 
the  construction  of  the  vault  did  or  did  not 
c(HistItute  an  "alteration,  addition,  or  im- 
provement" to  the  building  that  the  rights 
of  the  parties  in  this  action  are  to  be  de- 
termined. 

[1]  The  theory  of  the  respondents  appears 
to  be,  and  was  doubtless  that  adopted  by  the 
trial  court  that  the  construction  of  this 
vault  In  the  manner  and  style  described  In 
the  evidfflice  constltated  *  it  simply  a  trade 
fixture  which,  under  section  1019  of  the  Civil 
Code,  the  tenaut  had  a  right  to  remove  at 
any  time  before  the  termination  of  his  lease 
if  the  removal  could  be  effected  without  in- 
Jury  to  the  pTonises  unless  the  thing  had 
by  the  manner  in  which  It  was  affixed  be- 
come an  Integral  part  of  the  premises.  We 
do  not  think,  however,  as  we  have  Just  said, 
that  the  finding  of  the  conrt  in  as  far  as  It 
determines  that  the  vault  is  a  trade  fixture, 
and  that  It  could  be  remored  from  the  build- 
ing wlthont  causing  any  injnry  tha«to,  Is  of 
any  consequence,  Nor  do  we  think  it  of  any 
momrat  In  the  consideration  of  this  appeal 
whether  the  vanlt  was  Imbedded  in  or  afllxed 
to  the  main  building  and  had  become  an  In- 
tegral part  thereof,  except  In  so  for  as  these 
matters  may  bear  on  what  we  consider  the 
determinative  question  In  the  case,  namely, 
whether  Its  construction  constituted  an  "al- 
teration, addititm,  or  improvement"  in  the 
premises  which  under  the  terms  of  the  lease 
inured  to  the  lessor.  It  Is  not  a  matter  of 
controlling  Importance  whether  the  vault  as 
constructed  was  a  permanent  or  a  movable 
fixture.  We  are  not  here  considering  the 
rights  arising  by  (^ration  of  law  only  be- 
tween landlord  and  tenant  as  to  the  articles 
placed  upon  the  leased  premises  by  the  lat- 
ter. On  the  contrary,  these  rights  are  to  be 
determined  from  the  terms  of  the  lease  un- 
der which  the  parties  undertook  to  fix  them. 
The  lease  provided  that  no  "alterations,  re- 
pairs, or  changes"  should  be  made  by  the 
tenant  except  with  the  consent  of  the  lessor, 
and  that  as  to  them,  provided  that  all  "al- 
teratltms,    additions,    and  impzovements" 
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Bhonld  be  the  proi>erty  of  the  lessor.  This 
Tanlt  was  bnilt  under  the  terms  of  the  lease 
and  with  the  consent  of  the  lessor.  Hence, 
the  only  question  Is,  Did  this  constmctlon  of 
the  vault  result  In  an  "alteration,  addition, 
or  improTement"  to  the  premises  leased?  If 
it  did  not,  the  defendants,  as  representing 
the  lessee,  had  a  right  to  remove  It  as  they 
did.  If  it  did,  then  it  belonged  to  the  plain- 
tiff and  the  defendants  had  no  right  to  Inter- 
fere with  It 

'  [2]  It  appears  to  us  as  assuming  rather  an 
idle  task  if  we  were  to  discuss  at  length  the 
question  A^bether  the  character  of  this  vault 
built  by  the  bank  did  or  did  not  constitute 
"an  alteration,  addition,  and  improvement" 
in  the  premises.  It  is,  of  course,  quite  ap- 
parent that  the  term  "Improvement"  Is  com- 
pr^enslve  enough  to  embrace  all  additions 
or  alterations  which  may  be  made  by  a  ten- 
ant for  the  convenience  of  his  business  upon 
the  premises.  It  is  much  more  comprehen- 
sive than  the  word  "fixture,"  and,  while  in- 
iduding  these,  Includes  also  many  things  that 
may  not  be  classed  as  fixtures.  In  fact,  If 
force  is  to  be  given  to  a  provision  in  a  lease 
which  provides  tha^  all  "Improvements" 
made  in  premises  shall  inure  to  the  lessor, 
it  is  difficult  to  conceive  of  any  subsequent 
addition,  alteration,  or  repair  to  the  wem- 
ises  during  tbe  tenancy  which  would  not  be 
embraced  within  the  term  "improvement." 
That  tbe  construction  of  this  vault  was  in- 
tended to  and  did  amount  to  all  of  these — an 
addition,  alteration,  and  improvement— and 
was  embraced  within  the  terms  of  the  Lease, 
WB  think  Is  evident.  Certainly,  a  room  cov- 
ering a  floor  space  of  20  feet  wide  by  SO  feet 
long,  with  walls  8  feet  high,  made  of  solid 
brick  2  feet  thick  set  In  cement  and  mortar, 
and  having  a  steel  beam  roof,  sheathing  In- 
side and  out  with  steel  sheeting  screwed  in 
place,  having  a  steel  door  and  vestibule  and 
the  whole  erected  and  adapted  as  a  safety 
vault  at  an  expense  of  over  $3,000.  is  in  the 
nature  of  things  an  alteration  in  the  premises 
on  which  It  is  built,  and  in  its  solidity,  per- 
manency, and  utility  is  certainly  an  addition 
and  improvement  to  the  premises.  It  certain- 
ly altered  the  basement  of  the  premises  to 
build  it  there,  and  was  an  addition  and  im- 
provement in  aid  of  the  use  of  the  premises 
for  banking  purposes  for  which  they  were 
rented  and  in  aid  of  which  use  the  building 
of  the  vault  was  contemplated  and  accom- 
plished. This  safety  vault  was  not  like  an 
ordinary  movable  safe  or  a  machine  which 
might  be  temporarily  housed  in  or  which  is 
constructed  or  fixed  together  In  parts  readily 
separable  so  as  to  permit  of  removal  and  re- 
assembling at  some  other  place.  This  vault 
as  constructed  had  no  removable  Identity.  It 
lost  its  character  as  a  safety  vault  as  soon  as 
It  was  taken  apart  With  the  removal  of  the 
steel  casings  and  the  door  the  structure  re- 
mained but  brick  and  mortar,  which,  as  one 
of  the  defendants  testlSed,  was  of  no  use  or 
value  to  the  Lessee,  and  ia  Its  then  condltloa 


It  could  not  be  of  particular  value  to  the  les- 
sor. That  as  constructed  In  the  manner  and 
form  described  in  the  evidence  it  did  consti- 
tute an  "alteration,  addition,  and  Improve- 
ment" which  passed  to  the  owner  of  the  leas- 
ed premises  when  it  was  made  is  sustained 
by  the  authorities.  French  v.  Mayor,  etc., 
of  the  Olty  of  New  York,  29  Barb.  (N.  Y.) 
363;  Parker  v.  Wulstein,  48  N.  J.  Eq.  94,  21 
AU.  623;  Merrltt  v.  Judd,  14  Cal.  59;  Harris 
V.  Kelly  (Pa.)  13  Atl.  523;  Wright  v.  I*  May, 
165  Mich.  119,  118  N.  W.  964;  In  re  Kahls 
Ice  Cream  &  Baking  Co.  (D.  C.)  195  Fed. 
986;  Levin  v.  Improved  Property  Holding  Co., 
141  App.  Dlv.  106,  125  N.  Y.  Supp.  963.  In 
the  French  Case,  supra,  the  court  said: 

"The  question  in  this  case  ia  not,  what  are 
fixtures  which  a  tenant  is  at  liberty  to  remove 
on  the  expiration  <tf  his  lease,  but  what  did  tbe 
lesseefl  covenant  with  the  leuors  they  would 
surrender  and  suffer  to  remain  ou  tbe  demised 
premises  on  the  termination  of  the  lease?  The 
covenants  of  the  lease  are  that  on  the  last  day 
of  the  term  the  lessees  wiU  sarrender  the  de- 
mised premises,  'and  all  the  improvements  that 
may  have  beea  placed  thereon  by  the  said  par- 
ties of  the  second  part  [the  lessees],  and  which 
improvements  are  U>  belong  to  said  parties  of 
the  first  part  [the  lessors],  and  all  of  vhidi 
are  to.  be  surrendered  up  in  as  good  a  state  and 
condition  as  reasonable  use  and  wear  there(rit 
wiU  ^rmit^  damages  by  the  elements  ezoept- 

"Ttii  oovmant  is  to  surrrader  all  the  improve- 
ments that  may  have  heem  placed  thereon.  Im- 
provements (pearly,"  in  the  lease  here  used, 
"embrace  eveiiy  aadltioo,  alteration,  erection,  or 
annezation  made  by  the  lessees  during  the  de- 
mised term,  to  render  the  premises  more  avail- 
able and  profitable,  or  useful  aud  convenicQt  to 
them.  It  is  a  more  comiprehen^ve  word  than 
'fixtures,'  and  necessarily  includes  it  and  soch 
additions  as  the  law  might  not  r^ard  as  fix- 
tures. It  would  be  difficult  to  select  a  more 
comprehensive  word;  and  where  the  parties  say 
all  whidi  may  be  placed  upon  the  premises  ShaU 
belmig  to  the  tessm,  It  is  difficult  to  say  what 
if  anythdng,  would  be  exdoded." 

While  the  other  authorities  cited  are  to  the 
same  effect,  attention  Is  specdally  directed  to 
Parker  v.  Wolstein,  supra,  for  a  more  par^ 
tlcular  discussion  of  the  subject 

The  Judgmoit  and  wder  lytpealed  from  are 
reversed. 

We  concur:  ANOELLOTII,  C.  J.;  MEL- 
VIN,  J.;  HHNSHAW,  J.;  SLOSS,  J.;  LAW- 
LOR,  J. 

SHAW,  J.  (dissenting).  I  dissent  Under 
the  terms  of  the  lease  and  upon  the  facts  as 
stated  by  Justice  LORIGAN  I  am  of  the 
opinion  that  the  safe  deposit  vaults,  having 
been  put  In  the  basement  solely  to  facilitate 
the  banking  business  carried  on  by  the  ten- 
ant In  the  leased  premises,  and  not  forming 
any  part  of  the  premises  leased,  should  not 
be  deemed  to  be  a  part  of  the  premises,  or 
an  "improvement"  thereto  within  the  mean- 
ing of  the  clause  that  all  "improvements 
made  in  and  to  said  premises"  should  go  to 
the  lessor.  That  clause  should  be  held  to 
refer  to  improvements  to  the  premises  as 
leased,  not  to  a  trade  structure  In  no  way 
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afflzed,  QzOept  tliat  It -was  set  tqpon  tbe  floor 
of  tbe  basement  Nemier  the  fact  tiiat  It 
was  not  all  removed  nor  tbe  fact  that  It  waa 
a  masslTe  stmctiire  alters  Its  cbaracter  In 
law. 


In  re  MATHGW3. 
ROUSE)  r.  HATHEWS. 

(S.  F.  7673.) 

(Supreme  X>}urt  of  California.     March  22, 
1917.) 

Guardian  and  Ward  ®=»10— Right  0¥  Pae- 
ENT— '  'Competent'  ' — Statutes. 
Code  Civ.  Froc.  8  1T51,  declariog  that  the 
pareot  of  a  child  under  age  ot  14,  if  found  com- 
petent to  discharge  the  duties  of  guardianship, 
IB  entitled  in  preference  to  any  other  pereon  to 
be  appointed  guardian,  controls  Civ.  Code,  8 
246,  subd.  1,  providing  that  in  appointing  a 
guardian  the  court  is  to  be  guided  by  what  ap- 
pears to  be  for  the  child's  best  interest  In  respect 
to  its  temporal,  mental,  and  mcMral  wdfare,  and 
if  it  is  of  age  to  form  an  intdligeot  iKreference, 
the  court  may  consider  that  preference;  so 
that  the  parent  b^ng  "competent."  that  ia,  hav- 
ing the  mental  and  moral  qualifications,  though 
lacking  means,  so  that  she  may  be  compelled  to 
Beelc  state  aid  in  the  (Gild's  maintenance,  must 
be  appointed,  irrespective  of  the  child's  intelli- 
gent preference,  unless  the  parent  has  b;  aban- 
donment, or  act  or  omission  enumerated  in  sub- 
divisicHi  4  forfeited  right  of  guardianship. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  SS  23-33. 

For  other  definitions,  sec  Words  and  Phrases. 
First  and  Second  Series,  Competent] 

Department  2.  ^Appeal  from  Superior 
Court,  Alameda  County;  William  S.  Wells, 
Jadga 

Application  for  an^^ntment  of  a  guardian 
ot  Gerald  Matbews,  a  minor.  From  decree 
denying  petition  of  Warren  A.  Rouse,  and  ap- 
pointing tbe  minor's  motber,  petitioner  ap- 
peals.  A IH  Fined. 

W.  B.  Rinebart.  of  Oakland  (Oiarles  &L 
Shortridge,  of  Oakland,  of  counael),  for  ap- 
pellant James  L.  Nagle  and  Louis  H.  Ward, 
botb  of  San  Frandsco  (P.  B.  Nagle.  of  San 
Frandsco,  of  counsel),  for  respondent 

HEJNSHAW,  J.  This  Is  a  second  appeal 
In  the  matter  of  tbe  guardianship  of  Gerald 
Mathews,  a  minor.  The  decision  on  the 
former  appeal  wUl  be  found  reported  In  1G9 
Cal.  at  page  26,  145  Pac.  503.  Upon  that  ap- 
peal this  court,  with  the  evidence  before  It, 
was  called  upon  to  review  a  finding  of  the 
trial  court  that  the  mother  "la  an  unfit,  In- 
competent, and  Improper  person  to  have  the 
care,  custody,  or  control  of  her  minor  diild." 
The  holding  was  that  tbe  evidence  so  pre- 
sented did  not  support  this  finding.  Upon 
this  present  appeal  there  are  tendered  for 
our  conidderation  findings  in  many  respects 
different  from  the  single  finding  which  was 
under  review  In  tbe  previous  appeal.  The 
appellant  rests  his  case  .upon  these  new  find- 


ings, and  insists  that  under  ttiem  his  petitloa 
for  guardianship  should  have  been  granted 
and  that  of  tbe  moQier  dmled.  It  beccuDes 
necessary  Uien  to  set  forth  these  findings, 
and  It  will  be  done  as  succinctly  as  possible. 

Warren  A.  Boose,  tbe  petitioner,  is  mar* 
ried,  and  is  and  for  many  years  has  been  liv- 
ing with  bis  wife,  Carrie  B.  Rouse.  To  tliem 
and  Into  their  custody  was  given  tbe  minor 
when  be  was  but  8  months  of  age.  This  was 
in  October,  1906.  The  child  is  therefore  now 
about  11  years  of  age.  The  father  Is  and 
for  many  years  has  been  deadi  E>er  since 
Its  reception  into  the  home  of  the' Rouses  it 
has  been  treated  by  them  in  all  respects  as 
their  child.  There  was  no  agreement  entered 
into  between  tbe  Rouses  and  the  mother  of 
the  child  at  the  time  the  former  received  It 
nor  thereafter  going  to  either  Its  care  or  sup- 
port, to  the  mother's  contribution  thereto,  or 
to  the  duty  of  the  Rouses  to  restore  the  child 
to  the  mother  upon  demand.  But  to  the  con- 
trary, the  mother  has  neither  supported  uor 
maintained  the  child  during  all  of  these 
years,  nor  has  she  provided  for  Its  support 
and  maintenance,  and  she  never  has  been 
"and  is  not  now  able, to  support  and  main- 
tain her  child."  Tbe  Rouses  have  great  af- 
fection for  the  child,  and  are  In  all  respects 
fit,  proper,  and  competent  persons  to  have 
Its  care,  custody,  and  control,  and  "It  Is  for 
the  best  Interest  of  said  minor  child,  with 
respect  to  Its  temporal,  mental,  and  moi-at 
welfare  that  he  remain"  In  their  custody. 
Upon  examination  the  court  finds:  That  the 
child  is  of  sufficient  age  to  form  an  Intelli- 
gent preference  in  the  matter  of  bis  custody, 
and  that  his  preference  is  to  remain  In  the 
care,  custody,  and  control  of  the  Rouses. 
During  the  time  that  they  have  had  the  child 
the  mother  has  made  small  voluntary  con- 
trlbntltms  toward  ,lts  support,  not  exceeding 
In  the  aggr^ate  the  sum  of  $160.  The  moth- 
er "Is  not  the  proper  person.  In  the  judgment 
of  this  court,  to  have  the  care,  custody,  or 
control  of  Said  minor  Gerald  Mathews,  but 
she  Is  not  Incompetent,  but  is  competent,  to 
discharge  the  duties  of  guardianship."  "That 
while  said  Annie  Mathews,  respondent,  is  not 
Incompetent  to  discharge  the  duties  of  guard- 
ianship, yet  considering  her  condition,  her 
surroundings,  and  ability  to  care  for  said 
minor  child,  the  court  finds  that  the  best 
inteiests  of  said  minor  child  In  respect  to  its 
temporal,  mental,  and  moral  welfare  Is  that 
said  child  remain  in  the  custody  of  the  pe- 
titioner; and  the  affections  of  said  minor 
child  and  Its  relationship  to  the  petitioner 
have  become  fixed  to  the  extent  that  said 
minor  child  has  come  to  regard  the  petition- 
er and  said  Carrie  E.  Rouse  as  his  parent^ 
and  that  said  Annie  Mathews,  the  respond- 
ent, to  that  extent  Is  practically  a  stranger 
to  him." 

No  controlling  law  of  the  case  was  declar- 
ed upon  the  former  appeal.    All  that  tbe 
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coart  was  there  called  iqion  to  do  and  did 
was  to  review  the  evidence  addressed  to  the 
finding  of  the  Incnopetency  of  the  mtrfii^  to 
discharge  the  duties  of  guordlansh^  and 
the  holding  of  this  conrt,  after  a  leriew  of 
the  evidence,  was  that  the  finding  was  not 
sustained.  Upon  the  second  trial  the  ooivt 
made  its  findings  .with  elaboratim,  which 
findings  coveted  numerous  probative  matters, 
and  together  present,  as  they  are  deigned  to 
present,  a  survey  of  the  whole  situation.  Al- 
so it  4s  quite  apparent  that  notwithstanding 
the  Influence  and  eSecA  which  the  findings 
thus  made  may  have  upon  the  determination 
of  the  ultimate  question  of  the  cojiq>eteucy 
of  the  mother,  the  court  felt  constrained  by 
virtue  of  our  former  decision  to  find  in  terms 
that  she  was  competent,  while  also  finding 
tliat  she  was  not  the  proper  person  to  be  ap- 
ptdnted  guurdlan. 

We  are  now  called  upon,  In  the  light  of  all 
of  these  other  findings,  to  determine  whether 
the  denial  of  guardianship  letters  to  the 
Rouses  was  made  compulsory  upon  the  conrt 
(as  the  court  unquestionably  deemed  that  it 
was  made  compulsory)  by  the  finding  of  com- 
petency of  the  parent,  coupled  with  the  force 
of  secUon  1751  of  the  Code  of  Civil  Proce- 
dure, v/hlcb.  declares  that  the  father  or  the 
mother  of  a  minor  child  under  the  age  of  14 
years.  If  found  by  the  court  "competent  to 
discharge  the  duties  of  guardianship,"  la  en- 
titled to  be  appointed  a  guardian  la  prefer- 
ence to  any  other  person.  Elsewhere  (Olv. 
Code,  {  246}  the  law  declares  that  the  prim- 
ary consideration  by  which  the  court  is  to 
be  guided  in  the  appointment  of  a  general 
guardian  is  "what  appears  to  be  for  the  best 
interests  of  the  child  in  respect  to  its  tem- 
poral and  Its  mental  and  its  moral  welfare; 
and  if  the  child  la  of  sufitcient  age  to  form  an 
Intelligent  preference,  the  court  may  consider 
that  preference  in  determining  the  question" 
(ClT.  Code,  §  246,  subd.  1).  If  the  language 
Just  quoted  from  section  1761  of  the  Code  of 
ClvU  Procedure  were  not  upon  our  boolia,  it 
would  leave  as  the  controlling  consideration 
the  language  from  section  246  of  the  Civil 
Code  Just  quoted,  and  as  the  findings  dis- 
tinctly anfl  repeatedly  declare  not  only  that 
the  best  interests  of  the  child  demand  its 
continued  control  under  the  Rouses,  but  as 
the  child  itself  has  expressed  that  preference, 
as  furthermore  the  conrt  has  found  ttiat  the 
mother,  while  competent.  Is  not  the  proper 
person,  while  the  Rouses  are  In  all  respects 
not  oidy  competent  but  fit  and  pr(V)er  per- 
sons, no  difficulty  would  be  presented  over 
the  determihatltm. 

The  difficulty  arises  from  the  dedaratlon 
of  section  1751  of  the  Code  of  Clvfl  Proce- 
dure touching  the  parent's  right,  wbitb  dec- 
laration of  necessity  must  be  read  and  con- 
strued with  the  language  of  section  246  of 
the  Civil  Code. 

In  its  last  analysis,  then,  our  question  is. 
whA  is  the  meaning  of  the  phrase  "cunpe* 


tent  to  disdmrge  the  duUes  of  guardianship" 
as  that  language  Is  employed  In  section  1751? 
"Competency"  Is  a  word  of  broad  and  varied 
ai^licatlon.  Within  the  legitimate  scope  of 
its  meaniag  as  employed  In  the  law,  it 
embraces  many  attributes.  Wealth  alime 
does  not  establish  competency  any  more 
than  poverty  alone  establishes  Incompetency. 
Wealth  and  moital  capacity  together  do  not 
always  establish  competency,  though,  upon 
the  other  hand,  lack  of  means  and  lack  of 
mental  capadty  would  <dearly  render  a  pe- 
titioner for  guardianship  letters  InctHUpetent. 
Wealth  and  ability  may  be  found  in  a  disso- 
lute and  even  In  a  criminal  life,  and  no  court 
would  award  guardianship  over  a  minor  to 
such  a  disBOlida  or  criminal  person,  even  If 
he  were  found  to  be  abundantly  possessed  of 
mental  ability  and  flnandal  meau^.  Poverty 
alone  of  itself  no  more  establishes  incompe- 
tency than  wealth  alone  establishes  com- 
petency. No  one  would  say  that  the  state 
would  or  should  deprive  the  natural  parent 
of  the  custody  of  Its  child  because  dire  pov- 
erty, which  may  strike  any  of  us,  had  strick- 
en that  parent  To  the  contrary,  the  state, 
in  recognition  that  poverty  shall  not  be  a 
ground  tbr  the  severance  of  the  relation  of 
parent  and  cUld,  has  made  provision  itself 
to  aid  in  the  support  of  the  ^ildren  of  the 
poor,  the  parents  being  expected  to  contribute 
only  In  accordance  with  their  limited  means. 
It  Is  only  when  a  parent  has  abandoned  the 
child,  or  has  been  found  disqualified  for  oth- 
er reasons  than  poverty  alone,  that  under 
our  law  the  parental  rights  of  guardianship 
are  terminated  and  destroyed.  Civ.  Code,  8 
246,  subd.  4. 

The  finding  of  competency  in  this  case  is  a 
full  finding  of  comi>etency  in  all  mental  and 
moral  respects.  No  question  Is  presented  of 
the  unfitness  of  the  mother  for  dlssolutenoss, 
Immorality,  unwillingness  to  labor,  or  for 
any  other  reason,  saving  as  that  competency 
so  found  Is  affected  by  her  poverty.  But 
touching  this,  as  we  have  said,  poverty  ItseU, 
unless  accompanied  by  an  abandonment,  or 
some  other  disqualification  as  above  suggest- 
ed, no  one  of  which  is  here  found,  Is  not  suf- 
ficient to  Justify  the  denial  by  a  court  of  the 
preferential  parental  right  declared  in  sec- 
tion 1751.  Being  competent,  the  mother  is 
still  entitled  to  the  legal  custody  of  this 
child  which  she  has  not  abandoned,  and  to 
whose  supijort  she  has  contributed  as  her 
limited  means  would  permit.  Upon  taking 
such  custody  she  may  still  be  compelled  to 
seek  state  aid  In  its  maintenance.  But  this 
is  only  a  part  of  the  cruel  lot  which  too  fre- 
quently falls  <m  the  very  poor. 

It  Is  argued  with  great  force  that  the 
trend  of  modem  dedsions  Is  to  regard  as  of 
primary  inqtortance  the  welfare  of  the  minor 
himself.  Tbis  la  most  true.  The  dedsious 
to  tills  tOact  are  made  either  under  the  per- 
mission of  the  law,  whicb  contains  no  such 
restticticm  as  that  found  In  our  section  17S1, 
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or  else  are  given  under  the  command  ot  the 
law  which,  In  effect,  declares  that  over  and 
above  all  else  the  controlling  consideration 
shall  be  the  welfare  of  the  child.  If  we  were 
thus  at  liberty  to  act,  It  might  w^  be  that 
the  custody  of  this  child,  under  the  findings 
of  the  court,  would  be  ^ven  to  the  Rouses. 
This  Is  the  Injunction  declared  in  our  own 
law  by  subdivision  X  of  section  246  of  the 
Civil  Code.  But,  as  we  have  pointed  out, 
unless  the  parent  has  for  some  reason  (aud 
no  such  reason  is  here  found)  forfeited  his 
preferential  right  to  the  guardianship  of  his 
ofEsprIng,  all  considerations  of  the  welfare  of 
the  child  must,  under  our  law,  be  regarded  aa 
subordinate  to  that  right 

The  decree  appealed  from  is  tHerefiore  af- 
firmed. 

We  concur:  LORIGAN,  J.;  MBLVIN,  J. 


COLQTJHOUN  v.  FURSMAN  et  aL 
(Civ.  1951.) 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia.  Feb.  10,  1817.) 

1.,  Sales  <8=a52<6)— Action  fob  Prick— Peb- 

BONS  LlABLB— EVIDBMCE— SUTFICIENCT. 

Evidence  held  insufficient  to  show  that  goods 
sold  to  one  individual  were  sold  npou  the 
credit  and  authority  of  defendants,  so  as  to 
charge  tbem  with  the  purchase  price. 

[Bd.  Note.— Few  other  eases,  see  Sales,  Cent 
Dig.  S  138.] 

2.  Appeal  and  Ebbob  <3=>  1011(1) — Scofb  or 
Review— Fact  Findinqs. 

The  discretion  of  the  trial  cmirt  in  re- 
Btdvlng  conflicting  evidence  will  not  be  review- 
ed on  appeal. 

[H!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  U  3983-3988.] 

3.  JuDQHBNT  4S3951C2)— EVIDBHGIk— Adhibsi- 
BILITT. 

In.  action  for  purchase  price  of  goods  against 
several  indivldnaJs,  where  defendants  pleaded 
that  plaintiff  had  a  prior  judgment  against  other 
persons  for  the  same  goods,  but  did  not  set  up 
snch  judgment  as  a  bar,  it  was  proper  to  admit 
evidence  of  such  judgment,  and  on  sufficient  evi- 
dence to  find  the  existence  of  such  judgment, 
where  the  court  did  not  find  tbat  it  was  a  bar 
to  the  action. 

[Ed.  Note.— For  other  cases,  ■  see  Judgment, 
Cent.  Dig.  §3  1808.  1810.] 

4.  Pbincipal  and  Agent  ^=»121— Authobitt 
-Evidence— Admibstbilitv. 

In  action  for  purchase  price  of  goods  sold 
to  one  person  who  assumed  to  act  tor  others, 
it  was  proper  to  exclude  testimony  of  such  per- 
son as  to  the  extent  of  his  autliority  for  the 
others. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.,  S$  413-415.] 

5.  Judgment  ®=>282— Tbial  €=>395(8)— Sdb- 

BEQUE-NT    PeOCEEDINGB  —  SiGNINO  —  DKATU 

OF  Party. 

Action  of  court  in  signing  findings  and  judg- 
ment after  the  deatb  of  one  defendant  in  whose 
favor  judgment  ran  was  not  an  irregularity  prej- 
udicial to  plaintiff. 

[Bid.  Note.— For  other  cases,  see  Judgment 
Coit  Dig.  98  554-556;  Trial,  Cent.  Dig.  S 
934.1 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt 
Judge. 

Action  by  W.  W.  Colquhonn  against  H.  C. 
Fursman  and  others.   Judgment  for  defend- 
ants, and  order  denying  motion  for  new  trial,  < 
and  plaintiff  appeals.  Affirmed. 

Walter  Slack  and  Jos^b  E.  Hatchlnmn, 
boOi  of  San  Francisco,  for  aivellant  Clay- 
berg  &  Whltmore,  of  San  Frandaco,  for  re- 
spondents. 

RICHARDS,  J.  This  is  an  appeal  fnxii  a 
Judgment  In  fttvor  of  the  defendants  in  an 
action,  brought  by  the  plaintiff  as  assignee 
of. a  certain  firm,  to  recover  the  earn  of  9760 
as  the  reasonable  value  of  certain  goods, 
wares,  and  merchandise  all^nd  to  have  been 
sold  and  delivered  by  said  Ann  to  said  de- 
fendants as  a  copartnership  and  indlrldnal- 
ly,  and  for  which  they  had  refused  to  pay. 

The  four  defendants  who  were  served  with 
process  and  appeared  her^  denied  that  they 
were  copartners,  or  that  as  aueh  or  IMivld- 
ually  they  or  either  of  them  had  purdiased 
any  wares  or  merchandise  from  plaintiff's  as- 
signor; and  tbey  also  averred  affirmatively 
that  plaintiff  had  already  recovered  Judg- 
ment against  certain  other  persons  on  ac- 
count of  the  sale  to  ttaem  of  sudi  goods, 
npon  the  issues  thus  framed  the  caose  went 
to  trial,  at  the  conclusion  of  which  the  trial 
court  gave  Judgment  In  fiiTor  of  the  defend- 
ants. The  coort  also  denied  the  plalntifTs 
motion  for  a  new  trial  on  the  ground  of  new- 
ly dlsoovwed  evidence,  and  from  such  Judg- 
ment and  order  the  plaintiff  anieals. 

[1 ,  2]  We  find  no  merit  In  the  first  conten- 
tion of  the  appellant  that  the  evidence  was 
Insufficient  to  support  the  findings  and  Judg- 
ment in  defendant's  favor.  The  evidence 
educed  at  the  trial  showed  the  following 
state  of  facts:  In  the  month  of  October, 
1910,  one  Henry  B.  ,Lee  caused  to  be  located 
170  placer  mining  claims  at  Seerles  Lake  In 
San  Bernardino  county.  In  so  doing  he  used 
the  names  of  the  defendants  In  this  action 
without  their  knowledge  or  authority.  Sub- 
sequently, according  to  the  testimony  of  said 
Lee,  he  procured  from  these  defendants  a 
ratification  of  ids  acts  in  using  their  names 
In  making  said  locations,  but  upon  the  con- 
dition and  understanding  tbat  none  ot  said 
defendants  should  assume  or  he  charged  with 
any  personal  liability  because  of  such  loca- 
tions, but  that  said  Lee  should  care  for  the 
property,  perfect  the  title,  sell  or  work  the 
said  locations,  and  provide  all  funds  neces- 
sary for  such  purposes  without  any  personal 
liability  on  the  part  of  the  defendants.  Sub- 
;  sequently,  when  certain  assessment  work  wa;B 
I  required  to  be  done  upon  these  locations, 
said  Lee,  In  co-operation  with  Thomas  W. 
^'ack  and  T.  O.  Toland,  proceeded  to  em- 
ploy men  and  Incor  expense  In  doing  sucli 
work,  and  in  so  doing  purchased  the  goods, 
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waites;  and  mmSuiiidlse  from' the  aaatgnor  of 
ttie  plalntUt,  tm  tbe  value  of  wblch  tbla  salt 
was  broug^ 

Upon  tbe  trial  of  the  action  Lee  was  called 
as  a  witness  tor  the  plaintiff,  and  testified 
circumstantially  to  the  foregoing  state  of 
facts.  The  evidence  further  disclosed  that 
the  assignor  of  plaintiff  bad  no  direct  con- 
nection or  communication  with  any  of  these 
defendants  In  respect  of  such  transaction; 
but,  on  the  contrary,  showed  that  the  goods 
were  purchased  by  said  Thomas  W.  Pack 
and  were  charged  to  blm  on  the  sellers' 
books.  This  evidence.  If  believed  by  tbe  trial 
court,  was  sufflcient  to  overthrow  whatever 
Inference  tbe  plaintiff  sought  to  have  drawn 
from  the  acts  and  conduct  of  the  defendants 
In  ratifying  the  action  of  said  Lee  and  the 
use  of  their  names  !n  tbe  making  of  tbe  lo- 
cations, and  also  In  continuing  to  recognize 
said  Lee  as  their  agent  In  tbe  doing  of  later 
acts  and  things  In  respect  to  such  lands. 
Tbe  utmost  that  may  be  said  with  regard  to 
tbe  testimony  in  tbe  case  and  to  tbe  Inferences 
to  be  drawn  therefrom  Is  that  a  substantial 
conflict  exists,  which  tbe  trial  court  was  jus- 
Ufled  in  resolving  in  defendants'  favor.  Its 
discretion  In  that  regard  will  not  be  reviewed 
upon  this  appeal 

Tbe.  appellant  criticizes  tbe  conclusions  of 
the  trial  court  as  based  upon  an  alleged  im- 
plied finding  that  Lee  was  not  the  agent  of 
tbe  defendants  in  procuring  the  assessment 
work  to  be  done  upon'  these  locations  In  tbe 
course  of  which  these  goods  were  bought, 
and  which  Implied  finding  tbe  appellant 
claims  to  be  contrary  to  the  undisputed  evi- 
dence in  tbe  case.  But  we  see  no  room  or 
need  for  any  Implied  finding  In  tbe  premises, 
since  the  court  expressly  finds  that  tbe  goods 
in  question  were  never  sold  and  delivered  to 
tbe  defendants  herein.  For  the  same  reason 
a  finding  as  to  the  reasonable  value  ct  the 
goods  was  unnecessary. 

[3J  The  appellant  further  contends  that  the 
trial  court  erred  In  directing  the  judgment 
in  favor  of  the  defendants  upon  their  aibruia- 
tli  e  plea  that  tbe  plaintiff  had  recovered  a 
prior  judgment  against  said  Pack  and  Lee. 
But  the  record  does  not  show  that  tho  Judg- 
ment of  tbe  court  was  based  upon  thit*  plea 
as  a  plea  In  bar,  but  only  discloses  that  the 
eonil  found  tbe  fact  of  such  prior  Judgment 
In  reqioiiae  to  the  Issue  as  to  its  existence 
raised  by  tbe.  pleadings.  It  was  not.  how- 
ever, pleaded  as  a  plea  In  bar,  and  was  uot 
found  or  declared  to  be  such  by  the  trial 
court.  It  thus  app^rs  that  tbe  court  proper- 
ly admitted  evidence  In  support  of  sqch  Issue, 
and  that  its  finding  was  correct  and  that  its 
Judgment  in  the  defendants'  favor  was  not 
predicated  upon  such  finding  as  a  bar  tu  the 
present  a^^tion. 

[4,  S]  Ab  to  the  other  alleged  errors  of  the 
court  upon  the  admission  or  rejection  of  evi- 
dence during  the  trial,  we  have  examined  the 


voluminous  record  In  the  ease,  and  are  of 
the  opinion  that  there  is  no  ivejudtclal  er- 
ror in  any  of  these  rulings;  that  the  court 
did  not  err  In  excluding  the  evidence  of  Lee, 
a  witness  for  plaintiff,  as  to  the  scope  and 
details  of  his  agency  for  tbe  defendants  some 
considerable  time  after  the  alleged  purchases 
were  made ;  nor  In  refusing  to  admit  In  evi- 
dence as  a  whole  the  record  and  papers  In 
certain  actions  commenced  by  said  Lee  on 
b^ialf  of  the  defendants  long  after  the  trans- 
action in  question,  and  which  record  and  pa- 
pers the  defendants  personally  never  saw, 
and  of  which  much  was  irrelevant  and  im- 
material matter;  nor  in  Its  other  rulings  not 
deserplng  of  special  mention;  nor  do  we 
think  that  the  court  erred  in  refusing  to 
grant  the  continuance  sought  by  tbe  plaintiff 
in  order  to  allow  certain  depositions  to  be 
taken,  no  abuse  of  its  discretion  In  that  re- 
gard having  been  shown;  nor  was  the  action 
of  the  court  In  signing  Its  findings  and  Judg- 
ment after  the  death  of  one  of  the  defend- 
ants, said  judgment  being  in  bis  favor,  an 
irregularity  by  which  the  plaintiff  would  be 
injured  or  of  which  he  would  have  the  right 
upon  this  appeal  to  complain.  We  are  also 
of  tbe  opinion  that  there  Is  no  manifest 
abuse  of  the  large  discretion  with  which  the 
trial  court  was  Invested  in  the  granting  or 
refusing  a  new  trial  on  the  ground  of  newly 
discovered  evidence  which  Is  cumulative  in 
its  character  and  effect 
Judgment  and  order  affirmed. 

We  concur:  LENXON,  P.  J.;  KERRL- 
OAN,  J. 


GIDEON  V.  HOWARD  et  al.   (Civ.  2197.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  13,  1917.    Kehearmg  De- 
nied by  Supreme  Court  April  12,  1917.) 

1.  Masteb  and  Servant  ^=»286(4)— Injuby— 
Depeotzvb  Appabatub—Neoliqence— Ques- 
tion. 

Evidence  in  an  action  fw  injury  ^Id  suffi- 
cient to  go  to  tbe  jury  on  tbe  question  of  negli- 
gence of  the  employer  In  fumlahinz  a  defective 
apparatus,  a  worn  rope,  for  pulling  away  a 
board  mold  from  around  hardened  concrete. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1011.] 

2.  Pleading  «=>126— Answeb  — Neqativr 
Pbeonant. 

That  the  employers  furnished  the  rope  by 
which  the  an^oy^  was  injured  is  admitted  by 
tlieir  answer,  denying  only  that  tiiey  a^lSgently 
furnished  it. 

[Ed.  Note.— For  other  eases,  see  Pleadbg, 
Cent.  Dig.  If  261-283.]  . 

3.  Masteb  aSd  Sebvant  ^=129(1)— Injurt— 
Pboximate  Cause. 

The  breaking  ot  a  to^e  furnished  by  tbe 
employer,  precipitating  agamst  a  stump  on  em- 
ploy6  using  it,  and  not  the  stump,  was  the' 
proximate  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  i  2S7.] 

Appeal  from  the  Superior  Court,  Los  Ange- 
les Coun^ ;  J.  P.  Wood,  Judge. 
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Action  by  O.  P.  Oldeon  against  P.  A.  How- 
ard and  another,  partners  as  the  Howard 
Bros.  Construction  Company.  From  an  or- 
der denying  motion  for  n&w  trial,  plaintiff 
appeals.  BeTersed. 

Miller  &  Miller  and  E.  B.  Drake,  all  of  Los 
Angeles,  for  appellant.  Flint,  Gray  &  Barker, 
Qray,  Barker  &  Bowen,  and  Wheaton  A. 
Gray,  all  of  Los  Angeles,  for  respondoits. 

SHAW,  J.  In  tblB  action  plaintiff  sought 
to  recover  damages  for  personal  Injuries 
alleged  to  hare  resulted  from  the  negligence 
of  defendants  as  copartners.  At  the  close 
of  the  evidence,  defendants  offering  none,  the 
court,  at  their  request,  instructed  the  Jury 
to  render  a  verdict  for  def aidants,  whldi 
being  done,  Judgment  followed  In  accordance 
therewith.  The  appeal  Is  frwa  an  order  of 
court  denying  plaintiff's  motion  for  a  new 
triaL  question  presented  is  one  of  law 
as  to  whether  or  not  there  was  any  substan- 
tial evidence  as  to  facts  determinative  of  the 
case  upon  wblch  the  inry  could  have  proper- 
ly found  for  plaintiff. 

The  evidence  tends  to  establish  the  f  (low- 
ing facts:  Plaintiff  was  an  employA  of  de- 
fendants, who  were  contractors  engaged  in 
the  erection  of  a  bridge,  in  the  construction 
of  which  wooden  molds  or  forms  were  made, 
into  which  concrete  was  deposited,  and  after 
It  set  and  hardened  these  molds  or  forms 
were  deta(Aed  therefrom.  As  sudi  employ^, 
plaintiff,  with  others,  not  only  worked  as  a 
carpenter  In  making  and  lastalUng  these 
forms,  but  In  detaching  them  from  the  hard- 
ened concrete  walls  by  various  means,  among 
which  was  that  of  attaching  thereto  ropes 
provided  by  defendants  and  pulling  them 
loose  by  hand.  At  the  time  In  question,  when 
plaintiff  sustained  the  injuries  of  which  he 
complains,  two  men  had  thus,  for  the  purpose 
of  removing  one  of  the  molds,  attached  a  rope 
thereto,  and,  being  unsuccessful  In  breaking 
It  away,  called  upon  plaintiff  and  another, 
who  were  at  work  on  the  bridge,  to  aid  them 
in  pulling  it  away.  They  responded,  and 
their  united  strength  applied  In  pulling  upon 
the  rope  caused  it  to  break,  as  a  result  of 
which  plaintiff,  with  the  others,  all  of  whom 
were  at  the  time  on  the  ground,  was  precipi- 
tated bad£wards  into  a  depression  some  18 
Inches  deep  to  a  point  10  or  12  feet  distant, 
where  he  fell  upon  a  stump,  the  others  fall- 
ing upon  him,  and,  in  some  way  undisclosed 
by  the  record,  was  injured.  The  rope  was 
flve-elgbths  or  three-fourths  inch  In  size  and 
about  45  feet  In  length.  Some  three  or  four 
days  prior  to  the  accident,  plaintiff,  while 
using  this  rope  on  a  scaffold  some  40  feet 
from  the  ground,  discovered  that  it  was  bad- 
ly worn,  weakened  and  cut,  for  which  reason 
he  removed  it  from  the  swing  he  was  work- 
ing on,  came  down  and  informed  Mr.  Crump, 
the  superintendent  In  charge  of  construction, 
of  Its  condition,  telling  him  that  the  rope 
was  "not  fit  to  work  <m;*  and  threw  it  upon 


the  ground  under  an  abutment  of  tbe  bridge, 
from  which  place  his  eoemployd,  when  re- 
quiring a  rope  for  use  In  detactilng  the  mold, 
secured  and  used  It  for  the  purposes  afore- 
said, which  fact,  however,  was  unknown  to 
plaintiff  until  after  the  accident 

[1-3]  At  the  tlmo  in  question  a  statute  then 
in  force  (Stats.  1011,  p.  79(1)  provided  that  In 
actions  l^  employes  to  recover  for  personal 
injuries  based  upon  want  of  reasonable  care 
of  the  employer,  contributory  negligence  of 
the  employ^  should  not  bar  a  recovery  where 
such  n^llgence  was  slight,  and  that  of  the 
employer,  by  comparison,  gross ;  nor,  as  pro- 
vided by  the  same  statute,  did  the  fact  that 
the  employ^  assumed  the  risk,  or  that  the 
Injury  was  due  to  the  negligence  of  a  co- 
employfi,  constitute  a  bar  to  his  recovery. 
Since,  therefore,  negligence  on  the  part  of 
the  plaintiff  or  that  of  a  fellow  servant  is 
uot  Involved,  the  sole  question  presented  by 
the  record  is  whether  or  not  there  was  any 
substantial  evidence  introduced  from  which 
the  Jury  might  have  found  that  defendants 
were  guilty  of  negligence  in  furnishing  a  de- 
fective rope  for  plaintiff's  use  la  pulling 
away  the  concrete  mold.  Not  only  did  the 
evidence  tend  to  show  that  the  rope  was  sup- 
plied by  defendants,  but  audi  fact  is  ad- 
mitted by  the  answer,  which  denied  only  that 
they  negligently  furnished  the  same.  The 
proximate  cause  of  the  injury  was  the  break- 
ing of  tlie  rope  used  by  plaintiff,  which  use 
was  within  the  scope  of  his  employment.  It 
was  the  duty  of  defendants  to  exercise  rea- 
sonable care  to  provide  their  employes  with 
safe  appliances  in  the  performance  of  the 
work  required  of  them,  and  under  tlie  fiicta 
here  presented  the  rope  was  an  appliance 
which  the  evidence  tends  to  show  was,  with 
defendants*  knowledge,  worn  and  weakened 
to  on  extait  that  rendered  It  unsafe  for  the 
purpose. 

l^ere  is  no  merit  In  respondents'  conten- 
tion that  the  stamp  upon  which  plaintiff  fell, 
and  not  the  Inreaklng  of  the  rope,  was  the 
proximate  cause  of  the  injury.  It  is  reasim- 
ably  certain  that  but  for  the  breaking  of  the 
rope  plaintiff  would  not  have  fallen  backward 
upon  the  stump,  and  bis  coemployM  would 
not  have  fallen  upon  him.  But  It  may  be  that 
falllag  upon  the  stump  contributed  nothli^ 
toward  his  injuries ;  the  record  Is  aU«it  upon 
that  point.  It  might  with  equal  logic  be 
claimed  that  where  a  defective  cable,  used  in 
hoisting  one  to  the  top  of  a  building,  breaks, 
precipitating  him  upon  a  pile  of  stone  under- 
neath, tbe  pile  of  stone,  and  not  the  breaking 
of  tlie  cable,  was  the  proximate  cause  of  his 
Injury. 

It  Is  further  claimed  that  the  circumstances 
were  such  that  the  defendants  could  not  rea- 
sonably have  anticipated  an  Injury  resulting 
from  the  breaking  of  the  rope.  This  and  the 
question  as  to  whether  or  not  the  Injury  sus- 
tained by  plaintiff  was  due  to  causes  whldi 
men  in  d^endonta'  position  could  in  the  ex- 
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ercise  of  ordinary  produce  reasonably  have 
foreseeB  and  guarded  against,  are  matters 
which.  In  our  opinion,  Bhould.  npon  the  re&- 
ord  presented,  have  been  submitted  to  the 
Jury.  . 

The  order  denying  plaintiff's  moUflO'ior  a 
new  trial  is  reversed. 

Weooncnr:  CONBEY.P.  X;  JAHBS,  J. 


PBOPLB  T.  PRIBTZ.   (Cr.  666.) 

PiBtrict  Court  o(  Appeal,  First  Dlatilct,  Gali- 
fomia.    Feb.  7,  1917.) 

1.  Gbiminai.  Law  ^1168(2)— Amu.  and 
Ebbob^Adiubsior  or  bvidenci^Habic- 
uess  EBBoa, 

In  prosecution  for  rape,  where  prosecut- 
ing witness*  itory  lay  De&r  the  tx^er  tine  of 
i&credibUitr,  aay  error  in  admitting  or  reiect- 
ing  material  evidence  will  amount  to  prejudicial 
error,  particularb^  where  aucb  evidence  had  a 
ilirect  bearing  npon  the  main  inne  and  npon  the 
degree  «t  credit  to  be  aocorded  to  the  prosecttt- 
ing  witness. 

[£]d.  Note.— Fm*  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  3124,  3124^,  312ft-3136.1 

2.  BAn  4Es»48(l)— Adiossxon  of  Btidehcx 
— Compiaihant's    Statemknt   to  Thibd 

PSBSONS. 

Permitting  proeecnting  witness,  in  a  prose- 
cution for  rape,  to  testify  to  statements  made 
by  her  to  a  third  party  as  to  treatment  she  had 
suffered  was  reversible  error,  where  her  story 
was  dose  to  the  border  line  of  iucredibility,  and 
where  the  prosecuting  attorney  had  called  the 
Jo^'s  attention  to  eoch  statements  in  his  open- 

[Bd.  Notb— For  other  cases,  see  Bape,  Cent 
Dig.  I  67  J 

Appeal  from  Snperior  Court,  Alameda 
County ;  J.  J.  Trabncco,  Jodge. 

Robert  Prtetz  was  convicted  of  rape,  and 
appeals.  Reversed. 

A.  F.  St  Sure,  of  Alameda,  and  J.  Leonard 
Rose,  of  OaXland,  for  appellant  U.  S. 
Webb,  Atty.  Geo.,  and  John  B.  Rlordan,  Derp- 
uty  Atty.  Gen.,  for  the  People. 

I;BNN0M,  P.  3.  This  is  an  appeal  from  a 
Jndgm^t  of  conviction  of  the  defendant  np- 
on a  charge  of  rape  alleged  to  have  been 
committed  upon  his  daoghtbr  at  the  time  of 
the  age  of  IS  years. 

The  record  is  voluminous,  and  presents  a 
state  of  facts  which  It  would  subserve  no 
worthy  or  useful  purpose  to  reproduce  in 
their  disgusting  and  sordid  details  here.  The 
appellant's  first  omtentlon  Is  that  the  story 
of  the  prosecuting  witness  as  recited  upon 
the  trial  of  Oie  cause  is  so  inherently  Im- 
probable as  to  require  a  reversal  of  the  ver- 
dict and  judgment  of  ccmvlctlon  based  upon 
It  While  tbere  Is  much  force  in  this  sug- 
gestloo,  and  while  there  vras  also  much  in  the 
prosecution  of  the  case  as  disposed  by  the 
record  vrhlch  does  not  commend  Itself  to  as. 
we  are  unable  to  say  from  a  careful  consld' 


eratlon  of  Uie  entire  recmrd  that  tiie  testi- 
mony educed-  on  beihalf  of  the  pec^  la  on 
the  whole  Insnfltcient  to  support  the  verdict 
by  reason  bl  Its  Inherent  Improbability. 

[1]  Willie,  however,  this  Is  our  conclusion 
aa  to  the  facts  of  tiie  case,  we  are  of  Uie 
opinion  that  this  Is  one  of  those  cases  where- 
in any  error  of  the  trial  court  In  the  admis- 
sion or  rejection  of  material  evidence  would 
amount  to  pr^udldal  exroT,  particularly 
where  the  evidence  thus  emmeoualy  admit- 
ted or  excluded  had  a  direct  bearing  upon  the 
main  issue  In  the  case  and  upon  the  degree  of 
credit  to  be  accorded  to  the  prosecuting  wit- 
ness therein.  '  I 

[2]  This  brings  us  to  the  appellant's  sec* 
ond  contention,  which  is  tliat  the  trial  court 
erred  in  its  rulings  npon  the  adnUsslMi  of 
certain  statements  made  by  the  prosecuUng 
witness  to  another  ot  the  principal  witnesses 
for  the  prosecutl(m  respecting  coinplalntB 
which  the  prosecuting  witness  claimed  to 
have  made  with  regard  to  her  father's  treat- 
ment of  her.  While  upon  the  witness  stand 
the  prosecuting  witness  was  asked  the  fol- 
lowing question: 

"Q.  Yon  sUted  to  Miss  Dehaar  tiiat  your  fa- 
ther bad  committed  many  acts  of  sexual  inter- 
course upon  you,  did  you  not?" 

Aside  from  the  leading  and  Improper  form 
of  this  question,  to  which  the  defendant  did 
not  urge  this  apecL&c  objection,  his  other 
proper  objections  to  It  were  overruled  by  the 
court,  and  the  witness  was  permitted  to  an- 
swer" the  question  affirmatively.  The  ques- 
tion and  EDSwer  thus  permitted  responded  to 
the  proffer  of  proof  made  by  the  prosecuting 
attorney  in  his  (^lenlng  statement  to  the  Jury, 
wherein  he  said,  "She  Anally  confessed  to 
Mrs.  Margaret  Delmar  what  had  been  done 
to  her  all  this  time,"  and  would  thus  be  giv- 
en an  added  impression  and  Influence  npon 
the  Jurors'  minds.  We  are  unable  to  distin- 
guish the  foregoing  questl<m  and  ruling  from 
the  question  and  ruling  which  led  to  the  re- 
versal of  the  case  of  I'eople  t.  Wllmot,  139 
Oal.  103-107,  72  Pac.  838,  wherein  the  ob- 
noxious question  was  in  the  following  form: 

"Q.  Did  she  say  whether  or  not  this  defend- 
ant bad  bad  sexual  intercourse  with  her?" 

The  trial  court  permitted  this  question  to 
be  answered,  and  the  Supreme  Court  reversed 
the  case  upon  that  S(He  ground,  holding  that 
the  testimony  elicited  was  tdearly  Incompe- 
tent, and  that  it  must  have  substantially  af- 
fected the  defendant's  case.  < 

In  a  case  lying  as  close  to  the  border  line 
of  Incredibility  as  does  the  present  (me  we 
think  the  error  of  the  trial  court  in  permit- 
ting the  foregoing  question  to  be  answered 
was  prejudicial  to  a  degree  which  requires 
a  reversal  of  the  case. 

Judgment  and  order  reversed. 

We  cottcar:  RICHARDS,  3.;  KERRI- 
GAN, J. 
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BLLSWORTH  v.  NATIONAL  HOME  ft 
TOWN  BUILDERS.   (Oiv.  2204.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. Feb.  13,  1917.) 

1.  COEPOBATIONS  «S>99(2>— SALES  Of  STOOK— 

CONSIDEBATION. 

Corporation  stock  issued  in  return  for  valu- 
able Berrices  rendered  and  labor  performed  oik 
behalf  of  the  corporation  is  not  issued  without 
conaideratiou. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  445.1 

2.  CoBFORATioNa  «=9l9&— MsETina  of  Stock- 

H0U>EB8 — PlAOB— VaLIDITT  OF  ACTS. 

Though  the  by-lawa  provided  that  the  stock- 
holders' meetings  should  be  held  in  Phoenix, 
Ari2.,  the  acts  of  stockholders  and  of  the  direc- 
tors ^ected  by  them  at  a  meeting  in  Los  Angeles, 
CaL,  to  which  all  the  stockholders  consented, 
and  notice  of  whidi  they  waived,  were  valid; 
the  officers  serving  under  such  election  being  de 
facto. 

[Efd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  733.] 

3.  COBFOBATIONS  «=S»180— l^BAIfSnB  OT  STOCK 
OH  BOOSB— RlOHT  TO  XB&BBIU. 

The  mere  fact  that  certain  stock  was  named 
in  a  pooling  agreement  which  was  never  con- 
summated would  not  prevent  its  transfer  oa  the 
books  to  the  holder. 

rBd.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Dig.  H  488,  48».] 

4.  COBPOUTIONB  «=S»133— TBAN8FBH  OV  SlOOE 
—BEFITSAI.  OF  COBFOBATION  TO  MaKB— Byi- 
DENCE— AdMISSIBHJTT  . 

In  action  by  a  purdiaser  of  corporation 
stock  for  refusal  to  trausfw  it  on  the  booKs, 
evidence  of  the  oonsideration  paid  by  her  was 
inadmiaaible. 

[Ed.  Mote.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  613-«20.] 

Appeal  from  Saperior  Conrt,  Los  Angeles 
County ;  Garla  W.  Craig,  Judge. 

Action  by  Lade  E.  Ellsworth  against  the 
National  Home  and  Town  Builders.  Jndg- 
meat  tor  plaintiff  and  order  denying  motion 
for  new  trial,  and  defmdant  appeals.  Af- 
firmed. 

Gray,  Barker  ft  Bowen  and  Flint,  Gray  ft 
Barker,  all  of  Los  Angeles,  for  appellant 

5.  U  Carpenter,  of  Los  Angeks,  for  respond- 
ent . 

SHAW,  J.  This  action  to  recover  damages 
for  conversion  is  based  upon  defendant's  re- 
fusal to  transfer  to  plaintiff  certain  shares 
of  Its  capital  stock,  evidenced  by  a  duly  in- 
dorsed certificate,  No.  167,  which  the  latter 
had  acquired  from  one  J.  F.  Clark,  to  whom 
the  defendant  corporation  had  theretofore 
issued  the  stock.  Judgment  went  for  plain- 
tiff, from  which,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals. 

[1]  As  grounds  for  reversal,  appellant 
claims:  (1)  That  the  stock  was  Issued  with- 
out consideraticm ;  (2)  that  the  issuance 
thereof  was  unauthorized  by  the  corporation ; 
(3)  that  at  the  time  when  plaintiff  demanded 
the  making,  of  the  transfer,  another  party, 
with  defendant's  knowledge,  held  an  option 
from  plaintiff's  assignor  for  the  purchase  of 


the  stock,  which  fact  wo^  also  known  to 
plaintiff ;  (4)  that  a  transfw  of  the  stock 
would  be  in  violation  at  a  pooling  agreonent 
to  which  appellant  was  a  party,  the  existence 
of  which  was  known  to  plaintiff;  and  (5) 
that  plalntlfF  paid  no  considwatlon  for  the 
stock. 

First.  There  Is  no  merit  In  the  first  con- 
tention, rince  the  uncontradicted  reowd 
shows  that  the  stock  was  Issoed  1^  Uie  cor- 
poratltm  to  Cflark  in  consideration  of  TOloa- 
ble  servlcea  xeadsni  and  labor  p«fonned 
by  him  Ua  and  on  behalf  of  the  corporaOon. 

[2]  Second.  The  contention  tliat  the  iasn- 
ance  of  the  stodc  to  Clark  was  Ulegal  Is 
based  dilefly  upon  the  fftct  tiiat  defendant 
was  a  corporation  created  under  the  laws  of 
the  state  of  Arizona ;  that  the  by-laws  of  the 
company  provided  that  all  meetings  of  stockr 
holders,  whether  regular  or  special,  shonld, 
npon  notice  as  therein  prescribed,  be  held  In 
Phienlx,  ArlB.,  whereas  the  board  of  directors 
which  authorized  the  Issuance  of  the  stock 
to  Clark  was  elected  at  a  special  meeting  of 
the  stockholders  held,  without  notice  given 
as  provided  In  the  by-laws,  in  the  city  of  Los 
Angeles,  Gal^-^  of  whldi  facte  an>ear  to  be 
true.  Bnt  it  la  likewise  true  that  the  hold- 
ers of  all  of  the  outstanding  stock,  in  writing 
consented  to  the  holding  of  such  meeting  in 
the  city  of  Los  Angeles,  and  waived  notice 
th«eof,  and  that  at  the  meeting  so  convened 
pursuant  to  such  written  consent,  all  of  the 
stock  of  said  corporation  then  Issued  was 
represented  at  said  meeting  and  participated 
in  the  election  of  members  of  the  board,  each 
and  all  of  whom  received  the  unanimous  vote 
of  all  the  stock  so  represented.  The  board 
of  directors  so  elected  organized  by  electing 
officers,  and  In  transacting  the  business  of 
the  corporatl(A,  assumed  to  and  did  act  as 
the  duly  constituted  board  of  directors  of  the 
company.  Appellant  Insists  that,  by  reason 
of  the  stockholders'  meeting  b^Ing  held  out- 
side of  Arizona,  contrary  to  the  by-laws  of 
the  company,  such  meeting  and  all  proceed- 
ings there  had  were  without  right  or  author- 
ity, and  hence  wholly  void.  We  cannot 
assent  to  this  contention.  It  may  be  con- 
ceded that  In  a  proper  proceeding  the  mem- 
bers of  the  board  so  elected  might  have  been 
ousted  from  olfice  (State  v.  Cronau,  23  Nev. 
437,  49  Pac.  41)  but  they  were  nevertheless, 
so  long  as  they  continued  to  act  as  tbe  duly 
constituted  board,  de  facto  officers  (San  Joa- 
quin L.  ft  W.  Co.  V.  Beecher,  101  Cal.  70,  35 
Pac.  349;  Barrell  v.  Lake  View  Land  Co.,  122 
Cal.  129,  54  Pac.  5&4),  the  validity  of  whose 
acts  Is  not  subject  to  attack  In  au  action  of 
the  character  of  that  here  Involved  (San  Jose 
Sav.  Bank  v.  Sierra  Lumber  Co.,  63  CaL  179 ; 
2  Cook  on  Corporations  [6th  Ed.]  8  623). 
Meetings  held  in  violation  of  charter  provi- 
sions have  been  held  void.  Mr.  Cook  in  his 
work  on  Corporations  (6th  Ed.)  {  589,  In  di»- 
cusslng  such  authorities,  says: 
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"It  is  .the  soondtr  view  to  r^ard  the  votes 
and  proceedingi  at  such  a  meeting  u  voidable 
rather  than  Tend.  The  corporation  itsdf  cannot 
allege  that  such  proceedings  are  void.  It  is  es- 
topped from  so  doing.  So^  also,  are  the  stock- 
holders  who  participated  in  the  meeting." 

To  the  same  effect  see  Handley  t.  Stutz^ 
13»  V.  S.  417,  11  Sup.  Ct.  530,  35  li.  Ed.  227 ; 
Heath  r.  Sllverthorn  Lead,  etc.,  Co.,  39  Wis. 
146 ;  Thompson  on  Corporations,  |  814.  The 
stockholders'  meeting  In  question,  so  far  as 
disclosed  by  the  record,  was  not  In  vlolatlou 
ot  any  proTlslon  of  the  charter,  but  contrary 
to  the  by-laws  whl^  had  been  adopted  by 
the  stockholders.  Nether  the  corporation 
nor  the  stockholders  all  of  whom,  as  stated, 
were  prjes^t  and  united  In  the  election  of 
this  board  of  directors  by  unanimous  vote  of 
all  the  ontstandlng  stock,  as  against  plaintiff, 
who  acquired  the  oertiflcate  in  usual  course^ 
are  in  any  position  to  assert  as  void  the  act 
of  the  board  In  Issuing  the  stock  to  her  Ten- 
dor. 

.  Third.  Appellant  offered'  in  evtdeuce  a 
document  signed  by  J.  F.  Clark,  B.  E.  Rags- 
dale  and  one  Joseph  P.  Smith,  whereby  Clark 
.and  Bagsdale  agreed  that  Smith  should  have 
an  <9tlon  for  a  period  ot  12  months  from 
Angnst  6, 1011,  to  purchase  from  said  Clark 
and  Bagsdale  200,000  shares  of  the  capital 
stock  fa  ajHf^l&nt  corporation  for'  the  sum 
at  12,000,  to  the  introdndlon  of  whlcb  plaln- 
tlfPs  objection  was  sustained.  No  error  is 
predicated  upon  this  ruling.  Waiving  such 
omission,  we  perceive  no  error  in  the  ruling 
tor  tb»  reasons:  First,  that  the  agreement 
appears  to  have  been  made  without  any  con- 
sideration thertfor;  and,  second,  there  is 
nothing  in  the  agreranent  showiDg  that  it  had 
refferoice  to  the  stodc  evidenced  by  certlflcate 
-No.  187,  Issned  to  (Sark  Itmg  after  the  mak- 
ing ot  said  agreemmt  We  cannot  assnme 
tint  tlie  60,000  shares  of  stoA  so  pundiaBed 
by  plfllntjff  vnB  bt  vlolatitHi  of  this  agree- 
ment made  by  Bagadale  and  Olaxfe,  or  if 
Smith  exercised  the  option  they  would  not 
deliver  to  htm  the  stock  as  agreed.  There 
was  DO  OFOt  in  the  ruling  of  the  court  in 
excluding  from  evidence  this  document 

[S]  Fourth.  It  Is  next  claimed  lliat  the 
stock  in  question  so  owned  by  Clark  was  sub- 
ject to  a  pooling  agreement  signed  by  Clark. 
It  la  true  a  docnmoit  was  offered  In  evidence 
'to  whidi  the  signature  of  Qai^  was  attach- 
ed, iHTOvidlng  that  the  stock  and  the  oertlfl- 
cates  evidencing  the  same,  owned  by  the 
Sonera  thereof,  should  be  deposited  with 

 ,  as  trustee.   Such  pooling  agreem^t, 

however,  was  never  consummated,  and  the 
evidence  clearly  shows  that  certlflcate  No. 
107  was  at  all  times,  up  to  the  time  when  he 
d^vered  same  to  the  plaintiff  herein,  tn  the 
control  and  custody  of  Clark.  There  is  no 
evidence  of  any  dreomstance  that  justlfled 
or  excused  the  corporation  for  refusing  to 
transfer  the  stock  on  demand  of  the  plaintiff, 
■and  hence  the  cases  of  Jennings  v.  Bank  of 


California,  70  Cal.  323,  21  Paa  862,  5  I*  E.  A. 
233,  12  Am.  St  Rep.  145,  and  Toung  v.  New 
Standard,  etc.,  Co.,  148  CaL  306,  83  Pac.  28, 
have  no  aK>Ucfttlon  to  the  facia  here  pre- 
sented. • 

[4]  Fifth.  It  must  follow  from  what  has 
been  here  said  that  whether  or  not  plaintiff 
paid  any  consideration  for  the  stock  was  no 
concern  of  appellant,  and  hence  It  was  not 
error  for  the  court  to  exclude  any  evidence 
as  to  the  consideration  paid  therefor. 

The  judgment  and  order  flre  affirmed. 

We  concur:  CONRET,  P.  J.;  JAMES,  J. 


BBDMONO  V.  MoLEAN  et  aL   (Civ.  2207.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. I^b.  7, 19170 

1.  Qdibtzno   Tftlk   «=344CS)— Evident — 
Pbima  Facie  Cabs. 

In  an  action  to  qolet  title,  evidence,  con- 
sisting of  plaintiff's  testimony  uut  at  the  com- 
mencement of  the  action  he  was  and  for  a  long 
time  prior -thereto  had  been  in  possession  of  the 
lot  described  in  the  comi^aint  as  delineated  up- 
on a  map  under  and  by  virtue  of  a  deed  re- 
ferred to  coaveyii^;  the  lot  described  in  the  com- 
plaint to  him,  was  suffldent  as  a  prima  fade 
showing  to  establish  plaiatiifs  right  aa  against 
defendant  ,  to  a  decree  Qoletlng  bis  title  to  the 
lot  so  described. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  |  01.] 

2.  Qtjietiwq   TnxB   ^»440!0  —  Evidbhob — 

SUFFlUlSnOT. 
Evidence  held  to  Justify  a  finding  that  plain- 
tiff was  at  the  time  of  the  commencement  of  the 
trial  In  possession  of  the  lot  described  in  the 
complaint,  and-  was  the  owner'  thereof  and  en- 
titled to  a  decree  quieting  his  title  thereto.. 

[Ed.  Note,— For  other  eases,  see  Quieting  Ti- 
tle, Cent.  Dig.  {  92.] 

8.  QuiEnNoTrnjE«=»47(2)— FiHDiNQs— Cos- 

FORMITT  TO  ISSUES. 

As  no  issue  as  to  the  location  of  the  bound- 
ary lines  and  dimensions  of  the  lot  was  tendered 
by  the  con^ilaiDt,  and  there  was  nothing  in  the 
answer  enlarging  the  scope  of  the  complaint, 
a  finding  of  tue  court  which  purports  to  locate 
the  lot  upon  the  ground  and  fix  the  dimensions 
ttiereof  should  be  dieregarded  as  a  finding  of  fact 
not  in  issue  or  presented  by  the  pleadings,  and, 
being  so  disregarded,  that  part  of  the  decree 
based  upon  such  finding  ^ould  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  S  07.] 

Appeal  from  Superior  Court,  Los  Angaia^ 
County;  Oavln  W.  Crai|^  Judge. 

Actim  to  quiet  title  by  J<dm  E.  Bedmond 
against  Mrs.  Delia  McLean  and  others. 
Fran  a  judgment  for  ploliUlfC,  and  an  order 
denying  s  motiui  for  a  new  trial,  the  named 
defendant  sKMals.  Jndgmoit  modified,  as 
modified  affirmed,  and  order  denying  motion 
for  new  trial  affirmed. 

Olln  Wellborn.  Jr.,  and  Alfred  H.  McAdoo, 
both  of  Loa  Angeles,  tor  appellant.  Edward 
Dietrich,  Dietrich  &  Kidder,  and  Smith,  MiU- 
er  A  Phelpa,  all  of  Los  Angeles,  for  respond- 
ents.   
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SHAW,  J.  Action  to  quiet  title,  the  com- 
plaint being  In  tbe  usual  form  and  allying 
that  plaintiff  was  the  owner  and  In  posses- 
sion of  lot  81,  bloc(  2,  of  the  Qolden  Bay 
tract,  as  per  map  recorded  ID  book  2,  page  19, 
of  maps,  liOS  Angeles  oonnty,  Cal.;  that  de* 
fondant,  without  right,  claimed  an  estate  or 
Interest  therein  adrerse  to  plaintiff.  De- 
fraidant  Delia  McLean,  the  appellant,  an- 
swered, denying  that  liie  plaintiff  was  the 
owner  or  In  possession  of  the  lot  described 
in  the  complaint;  and,  as  a  farther  defense, 
asserted  that  she  was  the  ownw  In  fee  sim- 
ple of  the  easterly  4  feet  of  said  lot  Sl«  but 
asked  no  affirmative  relief.  At  the  trial, 
Jndgment  went  for  iflalntifl,  from  whidi,  and 
an  order  denying  her  motion  for  a  new  trial, 
defradant  McLean  appeals. 

[1, 2]  The  sole  qnestlbn  at  Issue  upon  tha 
pleadings  was  whether  plaintiff  was  at  the 
time  of  commencing  the  action  the  owner  and 
in  possession  of  all  or  any  i>art  of  the  lot  de- 
BcrUwd  In  his  complaint  as  lot  81,  block  2,  as 
ddlneated  upon  ihe  map  referred  to*  At  the 
trial  plfdntiff.  In  support  of  his  ^Im,  tes- 
tified that  at  tSie  onnmencanent  of  the  ac- 
tion he  was,  and  for  a  long  time  prior  there- 
to had  been,  in  possession  of  s^  lot  81,  as 
delineated  upon  said  nui^  under  and  by  vir- 
tue of  a  deed  whereby  the  grantors  therein, 
describing  the  lot  as  in  the,  complaint,  con- 
veyed the  same  to  him.  This  evidence,  uncon- 
tradicted, was  sufficient  as  a  prima  fade  low- 
ing to  establish  ^dalntifrs  rl^t  as  against 
defendant  to  a  decree  qttieUng  his  title  to  the 
lot  so  described.  Davis  v.  Crump,  162  CaL 
613,  123  Pac.  2M:  De  Noon  v.  Morrison,  83 
Cal.  163.  23  Pac.  874.  In  opposition  to  the 
case  so  made  by  plaintiff,  defendant  conced- 
ed that  plaintiff,  under  the  deed,  was  In  pos- 
sessIoQ  of  all  of  said  lot,  except  a  strip'  of 
.4  feet  on  the  easterly  side  thereot  which  de- 
foidant  daimed  to  be  in  possession  of  by 
virtue  of  an  agreement  fixing  the  boundary 
line  between  the  lots.  Aside  from  any  con- 
flict In  the  testimony  touching  the  question 
of  possesslcm,  the  evidence  offered  by  de- 
fendant was  wholly  insufficient  to  establish 
any  agreement  flxlug  the  boundary  line. 
While  both  parties  had  caused  surveys  to  be 
made  and  the  surveyors  had  agreed  upon  a 
line,  there  Is  no  evidence  that  plaintiff  ever 
acquiesced  In  the  line  so  established  by  these 
surveyors.  There  Is  some  meager  evidence  as 
to  a  fence,  erected  by  somebody  undlscIoBed 
by  the  record;  but  It  is  not  made  to  appear 
that  tile  fence  was  erected  In  accordance 
with  any  agreement  between  plaintiff  and 
defendant,  nor  Is  it  shown  at  what  time  the 
fence  was  erected;  indeed,  from  aught  that 
attars  to  the  contrary,  It  may  have  been 
erected  the  day  before  the  trial.  Upon  the 
state  of  the  record  here  presented,  the  court 
was  fully  justified  In  finding  that  plaintiff 
was  at  the  time  of  the  commencement  of  the 
trial  in  possession  of  the  lot  described  in 


(OiO. 

the  complaint^  and  was  the  own»>  thereof 
and  entitled  to  a  decree  quieting  his  title 
thereto. 

IS]  Had  the  court  contented '  Itself  with 
sudi  finding- and  decreed  In  accordance  there- 
with, no  Just  cause  for  oomidalnt  would  have 
existed.  As  stated,  the  action  was  one  to 
quiet  title.  Notwithstanding  this  fact,  the 
court,  over  objections  of  defmdsnt  that  such 
question  was  not  In  issue,  permitted  evidence 
to  be  Introduced  under  which  it  not  only 
quieted  plaintiff's  title,  but  fixed  the  location 
of  the  boundary  lines,  and  dimension  of  the 
lot.  Ko  issue  was  tendered  by  die  complaint 
under  which,  had  defendant  suffered  default 
or  filed  a  disclaimer,  the  court  would  be  Jus- 
tified In  making  a  decree  eetabllsblng  the 
size  and  boundary  lines  of  the  lot;  nor  Is 
tliere  anything  in  the  answer  that  enlarged 
the  scope  ot  the  complaint  Nevertheless,  by 
its  Judgment,  the  court  found  and  decreed 
that  said  lot  so  described  in  the  complaint  as 
lot  31,  block  2,  of  the  Golden  Bay  tract,  as 
delineated  upon  the  map  therein  referred  to, 
was  located  at  a  point — 

"beginoing  at  a  point  460  feet  east  from  th« 
center  line  of  an  alley  known  as  the  Speedway 
on  tbe  southerly  line  of  Ozone  etreet,  continu* 
iag  thence  along  said  southerly  line  of  Ozone 
street  a  .dtstance  of  SO  feet  east,  continailig 
thence  in  a  southerly  direction  to  a  point  d» 
tant  490  feet  from  the  center  of  said  Speedway 
along  the  northerly  line  of  an  alley  oetween 
Ozone  and  Rose  streets,  and  continuing  along 
said  northerly  line  in  a  westeriy  direction  a 
distance  of  30  feet  to  a  point  distant  400  teet 
from  tlie  center  line  of  aforesaid  Si>eedway  along 
the  northerly  line  of  said  alley,  thence  in  a 
nortb«r]y  direction  to  a  point  in  the  southerly  line 
of  Ozone  street  460  feet  from  the  center  line  of 
Speedway,  being  the  point  and  beginning." 

Not  OBly  was  the  questloa  of  ttie  dkooa- 
sions  and  location  of  the  lot  not  involved, 
bnt  we  are  unable  to  find  any  evidence  In 
the  confused  and  Jumbled  record  presented 
whidi  sustains  the  finding  of  the  court  as  to 
the  location  of  the  boundary  lines  of  tbe  lot 

That  pert  of  the  finding  which  purports  to 
locate  the  lot  upon  the  ground  and  fix  the 
dimensions  thereof  Should  be  disregarded  as 
a  finding  of  fact  not  in  issue  or  presrated  by 
the  pleadings.  Thus  dUsregarded,  that  part 
of  the  decree  herein  quoted  and  foilowiog  the 
language  of  siUd  finding  is  without  support, 
and  bwce  shouU  be  stricken  from  tbe  de- 
cree^ 

The  judgment  is  therefine  modified  by 
striking  therefrom  that  portI<m  commencing 
with  the  words,  "beginning  at  a  point  460 
feet,"  and  ending  with  the  words,  "being  the 
p<4nt  of  beginning."  As  thus  modified,  the 
Judgment  is  affirmed,  and  hence  no  reason 
exists  for  granting  appellant's  motion  for  a 
new  trial,  and  the  order  denying  said  motion 
is  likewise  affirmed;  appellant  to  recover 
her  costs  on  this  appeal. 

We  craicur:   00NRE7,  P.  J.;  JAMES,  J. 
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BGAN  T.  DODD.    ((Mv.  1872.) 

CDiBtrlct  Court  of  Appeal,  First  Distrlot,  Oali- 
fomia.    Feb.  6,  1917.) 

1.  Lahdlobd  ajid  Tenant  «=»162(4)  —  Rx- 
PAiBS— Lessee's  Duty. 

A  lease  providing  that  the  lessee  will  not 
call  upon  the  -lessor  for  repairs  and  will  sur- 
render premises  in  good  order  less  reasonable  use 
casts  upon  tlie  lessee  the  burdeo  of  making  re- 
pairs necessary  to  make  the  building  safe. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  641-543.] 

2.  I/AKDLO&D  AND  TlNANT  «=3»101— Ri:FAIB»- 

Statute. 

Civ.  Code,  S  1032,  providing  that  the  hirer  of 
a  thing  may  terminate  the  hiring  when  the  great- 
er part  of  the  thing  Ured  pemhes,  etc,  is  in- 
applicable to  a  lease  which  reqaires  the  lessee 
to  make  the  repairs. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  314,  316.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  J.  H.  Bgan  against  Fred  Dodd. 
Jndsment  tor  plalntifl,  and  defendant  ap- 
peals. Berersed. 

Geo.  Coagrave,  ct  Fresno,  for  appellant 
Short  ft  Sutherland,  of  Fresno,  for  rea{K)nd- 
ent 

KBBBIOAN,  X  Tte  plaiutlif  commenced 
this  suit  to  recover  from  the  defendant  a 
balance  all^ECd  to  be  doe  for  laundry  work. 
The  defendant  anawved,  and  also  set  up  a 
counter dalm,  In  which  he  alleged  that  the 
plaintiff  was  indebted  to  him  for  the  rent  of 
premises  situate  In  the  dty  of  Fresno,  and 
held  by  plaintiff  under  two  leases  from  the 
defendant  The  Judgment  of  the  court  was 
in  favor  of  the  plaintiff  and  that  the  defend- 
ant take  nothing  by  his  counterclaim.  De- 
fendant appeals. 

The  question  presented  for  determination 
Is  as  to  whether  or  not  the  plaintiff  was  en- 
titled under  the  circumstances  of  the  case  to 
abandon  the  premises  held  under  said  leases, 
and  thereby  terminate  them,  and  calls  for  a 
c<mstructlon  of  the  provisions  of  the  leases 
relating  to  the  obligation  to  keep  the  prem- 
ises in  repair. 

Concerning  the  lessee's  obligation  to  re- 
pair, the  lease  of  what  is  called  the  main 
building  provides: 

"The  lessee  also  agrees  that  the  lessor  shall 
not  be  called  upon  to  make  any  repairs  or  im- 
provements whatever  in  said  lesKd  premises 
during  the  term  of  this  lease,  or  any  renewal 
thereof,  and  that  be  will  at  all  times  and  at  his 
own  cost  and  expense  keep  said  premises  in 
good  order,  repair  and  condition,  provided,  how- 
ever, that  the  lessor  agrees  to  install"  (here  fol- 
lows an  enumeration  of  certain  improvements 
agreed  to  be  made  by  the  lessor,  and  a  provision 
imposing  on  the  lessor  the  repair  of  the  roof  of 
the  building,  bat  whieh  are  not  involved  in  the 
present  controversy). 

Tbe  other  lease,  ooverlng  a  portion  at  the 
second  floor  of  ttie  building,  contains  the  fol- 
lowing covenant  on  the  part  of  the  lessee: 


"That  he  will  not  call  npcrn  Uie  Isaaor  far 
any  repairs,  alterations,  or  mainteumoa  during 
said  term." 

Both  leases  contain  the  additional  cove- 
nant on  the  part  of  the  lessee  to  ttm  «fltect 
that: 

"He  will  surrender  and  yield  up  possession  to 
tbe  lessor  all  iu  good  order  and  repair  as  the 
same  is  recelv^  by  him,  reasonable  use  and 
wear  thereof  and  damages  by  the  elements  alone 

excepted." 

It  appears  IJiat  In  December,  1913,  two 
years  before  the  plalntifl  vacated  the  prem- 
ises, the  city  engGieer  of  the  dty  of  Fresco 
served  a  notice  upon  the  defendant  as  owner 
of  the  leased  premises,  declaring  the  build- 
ing to  be  dangerous  In  certain  spedfled  par- 
ticulars, and  requiring  Its  demolition  within 
60  days  thereafter.  Following  the  receipt  of 
this  notice  defendant,  under  the  provisions 
of  the  dty  building  ordinance,  demanded  an 
arbitration  to  determine  whether  or  not  the 
building  could  be  repaired  and  rendered  sate 
under  the  ordinance.  The  matter  was  sub- 
mitted to  arbitration  in  the  manner  provided 
in  the  ordinance;  and  in  their  report  made 
to  the  dty  en^near  the  arbitrators  agreed 
"that  there  Is  no.  necessl^  whatever  for 
tailing  down  any  portlcm  of  the  building," 
but  reported  that  certain  repairs  were  neces- 
sary and  should  be  made.  Upon  receipt  of  a 
copy  of  the  arbitrators'  r^wrt  defendant  at 
once  wrote  plaintiff  advising  blm  of  the  re- 
quirements of  £he  arbitrators  as  to  repairing- 
tbe  building,  and,  referring  to  Che  covenants 
of  the  lease  regarding  the  lessee's  obligation 
to  repair,  notified  him  to  make  at  once  the 
repairs  required.  Those  repairs  were  not 
made.  Subsequently,  and  during  the  life  of 
the  lease,  a  iwrtion  of  one  of  the  walls  of 
the  building  collapsed  owing  to  an  excava- 
tion made  into  the  adjoining  land  In  the 
course  of  building  (^rations  thereon;  where- 
upon and  almost  immediately  the  defendant, 
although  insisting  that  he  was  under  no  ob- 
ligation to  do  80,  commenced  to  repair  the 
wall,  saying  that  he  felt  under  4II  of  the  cir- 
cumstances of  the  case  that  perhaps  It  would 
be  asking  too  much  of  the  tenant  to  make 
this  pardcnlar  r^alr.  Nevertheless  the 
plaintiff,  without  notice  to  the  defendant, 
abandoned  the  premises,  and  moved  Into  u 
building  whidi  he  bad  recently  caused  to  be 
erected. 

[1]  Tbe  covenants  to  repair  above  set  ouL 
bound  the  tenant,  we  think,  under  the  gen- 
eral rule  ad«9ted  in  this  state,  to  make  the 
repairs,  and  he  was  not  entitled  because  of 
the  condition  of  the  building  to  vacate  tbe 
premises.  The  effect  of  sudi  covenants  is 
thus  stated  by  Tiffany,  In  his  work  on  land- 
lord and  Tenant,  at  section  116  (d): 

"An  express  covenant  by  the  tenant  to  repaid 
or  keep  in  repair  binds  him  to  repair,  alth/mgh 
the  iDjury  were  acddental  and  in  no  way  caused 
by  his  negligence.  The  express  covenant  to  re- 
pair binds  tbe  covenanter  to  make  good  any  in- 
jury which  human  power  can  remedy, '  even  if 
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caused  to  storm,  flood,  fire,  inevitable  accident, 
or  act  of  a  stranger.  •  •  •  There  are  dicta 
and  perhaps  one  decision  to  the  effect  that  the 
tenant  is  not  bound  to  rebuild  in  case  of  such  de- 
struction by  the  act  of  God  or  of  destruction  by 
the  public  enemy.  Such  a  riew  can  be  support- 
ed only  on  the  theory  that  the  covenant  to  re- 
pair, iu  view  of  the  circumfitancea  under  which 
it  was  made,  is  not  in  the  particular  case  to  be 
construed  as  extending  to  injuries  bo  caused,  and 
the  authorities  show  that  such  a  limited  con- 
struction is  not  ordinarily  placed  upon  the  cove- 
nant The  tenant  is  liable,  under  the  covenant 
to  repair,  in  case  the  premises  are  injured  by 
third  persons,  or  even  if  the  premises  fall  on  ac- 
count of  defects  existing  therein  at  the  time  of 
the  lease." 

To  the  same  effect  is  Taylor  on  Landlord 
and  Tenant  (9tli  Ed.)  {  364. 

Our  own  Supreme  Court,  stating  the  efCect 
of  a  general  covenant  to  repair  In  the  case 
of  Polack  V.  Piocbe,  35  Cal.  416,  422,  96  Am. 
Dec  115,  used  the  following  language: 

"If  the  tenant  desires  to  relieve  himself  from 
tdamages]  resulting  from  any  of  the  causes 
above  enumerated,  or  from  any  other  cause  what' 
«Ter,  he  must  take  care  to  accept  them  from 
the  operation  of  his  covenant" 

In  a  Texas  case  in  many  respects  like  the 
one  at  bar  the  lease  contained  the  following 
covenant: 

"It  is  ezpresaly  agreed  and  understood  that 
the  said  Martines  [the  tenant]  shall  himself 
bear  all  the  expenses  of  repairing  or  improving 
the  premises  hereby  leased  him  during  his  occu- 
pancy of  same." 

TbeTQ  also  the  only  exception  to  the  lessee's 
obligation  was  a  coT«iftnt  on  the  part  of  the 
lessor  to  make  needed  repairs  to  the  roof. 
The  building  had  been  condemned  by  the 
municipal  authorities  of  Dallas  and  ordered 
demolished.  Subsequently  a  resolution  was 
passed  by  the  city  council  ordering  the  build- 
ing to  be  repaired  under  the  direction  of  the 
city  engineer.  The  tenant  refused  to  maice 
the  repairs,  and  they  were  made  at  the  ex- 
pense of  the  landlord,  who  brought  suit  to 
recover  the  amount  exi>ended  by  him.  The 
court,  holding  that  the  landlord  was  entitled 
to  recover  the  cost  of  the  repairs,  used  the 
following  language: 

"The  contract  shows  that  defendant  obligated 
himself  to  bear  all  expenses  of  repairing  or  Im- 
proving the  pr(^erty  during  his  occupancy. 
*  •  •  This  would  obligate  him  to  bear  the 
expenses  of  ^erything  falling  within  the  mean- 
ing of  repairs  or  improvemeats  necessary  during 
the  term,  except  as  by  the  other  provisions  of 
the  contract  he  may  have  been  released  from 
such  liability.  *  •  •  The  work  which  Thomp- 
son caused  to  be  done  was  for  the  purpose  of  re- 
storing the  house  to  a  sound  state  or  a  safe  con- 
dition, and  this  was  the  repairing,  the  expense 
of  which  the  defendant  promised  to  pay/'  Mar- 
tinez V.  Thompson,  80  T6x.  568, 16  S.  W.  334. 

To  the  same  effect  la  Markharo  t.  David 
Stevenstm,  etc.,  Ca,  101  App.  Dir.  420,  93' 
N.  T.  Supp.  684. 

In  the  case  In  New  York  the  obligation  of 
the  tenant  was  held  to  extend  even  to  the 
repair  of  dilapidations  caused  by  defects  In 
the  construction  of  the  building.  In  that 
•case  the  lessee  covenanted  "to  make  such 


(CaL 

In^roTemaitB  as  he  might  require,  also  make 
all  necessary  repalra  and  to  ke^  the  same  in 
tenantable  order  at  his  own  cost"  There, 
as  he^,  the  lessee  abandoned  the  premlseci, 
claiming  that  the  same  had  become  untenant- 
able because  of  the  settling  of  the  rear  wall 
owing  to  the  original  defective  construction 
ot  the  foundation.  The  court,  sustalnhig 
the  right  of  the  landlord  to  recover  the  mon- 
ey ezi)ended  by  him_ln  making  certain  re- 
pairs, held  that: 

"As  the  covenant  was  absolute  to  make  all  nec- 
essary repairs  and  keep  the  premises  in  tenant- 
able  order,  and  no  fraud  on  the  part  of  the  land- 
lord having  been  shown,  defendant  was  bound 
to  make  the  repairs  irrespective  of  the  cause  of 
the  defect,  and  defendant  having  abandoned  the 
premises  without  making  the  repairs  the  laud- 
lord  had  a  right  to  make  them  and  recover  the 
expenses."   Lockrow  v.  Horgan,  68  N.  Y,  635. 

[2]  Section  1832  of  the  Civil  Code  has  no 
application  to  the  foots  of  this  case.  That 
section  provides: 

"The  hirer  of  a  thing  may  terminate  the  hir- 
ing before  the  end  of  the  term  agreed  upon 
•  •  ♦  when  the  greater  part  of  the  thing  hir- 
ed, or  that  part  which  was  and  which  the  lat- 
ter had  at  the  time  of  the  hiring  reason  to  be- 
lieve was  the  material  Indocement  to  the  hirer 
to  enter  into  the  contract,  perishes  from  any 
other  cause  than  the  want  of  ordinary  care  of 
the  hirer." 

That  nctlon  la  not  applicable  to  a  case 
where  tiw  lease  tts^  expressly  provides  who 
shall  make  the  repairs;  and  vmn  If  It  could 
he  held  that  this  section  does  apply,  the  evl- 
d«ice  wholly  falls  to  show  that  the  greater 
part  of  the  thing  hired,-  or  that  part  whlcli 
was  the  matwlal  tndnoemait  to  the  hirer, 
was  destroyed.  We  think,  tbeteton,  that 
from  no  a^>ect  of  the  case  was  the  tenant 
rdleved  tram  the  obligation  to  itay  the 
agreed  rent 

The  Judgment  Is  levwaed. 

We  concnr:  LBNNON.  P.  J.;  BICU- 
ABDS,  J. 


PEOPLE  V.  GILBRETH.    (Cr.  627.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  14,  1917.) 

CaiuiKAi.  Law  «=>913(1)— Time  fob  Emibt 

OF  Judgment— niouT  to  New  Trial— Sta-t- 

UTE. 

As  the  provisions  of  Pen,  Code,  |  1191,  pro- 
viding that  after  a  verdict  of  guilty  the  court 
must  appoint  a  time  for  judgment  not  more  than 
2  oor  less  than  6  days  after  verdict,  and  that 
the  court  may  extend  the  time  not  more  than  20 
days,  where  the  question  of  probation  is  con- 
cerned, are  mandatory,  in  view  of  section  1202, 
requiring  Judgment  to  be  pronounced  on  day  ap< 
pointed  or  to  which  It  is  continued  under  section 
1191,  and  if  not  rendered  within  the  time  6xed 
the  defendant  shall  be  entitled  to  a  new  trial,  in 
a  prosecution  for  embezzlement  where,  after  ver- 
dict of  guilty,  plaintiff  made  oral  application  for 
release  on  probation,  and  the  time  for  hearing 
this  application  and  for  pronouncing  judgment 
was  extended  several  times,  until  the  court  Snal- 
1y  denied  the  application  for  probation,  and  en- 
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tend  itklxiaent  88  dajv  after  tbe  date  <tf  oonrio- 
titm,  defendant  wa«  entitled  te  a  new  trial. 

[Ed.  Note.— Fw  other  catea,  aea  Orlminal 
Law,  Cent.  Dig.  i|  2187-21«>,  2141.  2142. 
2140.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Oavin  W.  Craig,  Judge. 

George  W.  OUbreth  was  coovicted  of  em* 
beszlement,  and  his  motltni  for  a  new  trial 
denied,  and  he  appeala  Judgment  and  or- 
der reversed. 

A.  A.  Stnrges  and  Waldo,  Hoot  &  Dysert, 
all  of  Los  Angeles  (G.  E.  Waldo,  of  hos  An- 
geles, of  counsel),  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  Robert  M.  Clarke,  Deputy 
Atty.  Gen.,  for  the  People. 

JAMBS,  J.  The^efendant,  by  Terdlct  of 
the  Jury  returned  on  the  14th  day  of  Sep- 
tember, 1916,  was  found  gnllty  of  the  crime 
of  embezzlement,  a  felony.  He  made  oral 
application  fbr  release  on  probation,  and  the 
court,  without  request  or  consent  of  the  de- 
fendant, fixed  the  time  for  hearing  of  this 
application  and  for  pronouncing  Judgment  at 
Septonber  28.  1916.  On  September  2Sth,  at 
the  request  of  defendant,  time  was  extended 
to  October  5th.  Another  .extension  was 
made  from  October  6th  to  October  10th,  at 
tbe  request  of  defendant  On  October  10th, 
however,  without  the  request  of  defendant, 
time  was  extended  to  October  17th,  which 
was  33  days  after  the  date  of  conviction. 
The  court  at  the  latter  time  denied  the  appli- 
cation for  probation,  and  the  defendant  then 
made  his  motion  for  a  new  trial,  tbe  princi- 
pal ground  being  that,  under  the  provisions 
of  secUons  1191  and  1202  of  the  Penal  Code, 
the  court  had  no  jurisdiction  to  pronounce 
judgment.  Sentence  being  pronounced,  this 
appeal  was  taken  from  the  judgment  and 
from  the  order  denying  the  application  for 
a  new  trial. 

The  requirement  of  the  provisions  of  sec- 
tion 1191  of  the  Penal  Code,  which  limit  the 
time  for  the  pronouncing  of  judgment  after 
conviction,  has  been  before  this  court  and  the 
District  Court  of  Appeal  for  the  First  Dis- 
trict heretofore.  These  provisions  have  been 
construed  to  be  mandatory  In  effect  and  de- 
signed to  produce  speedy  determination  of 
criminal  proceedings  in  the  trial  court  We 
refte-  to  the  cases  of  People  v.  Winner,  160 
Pac.  689,  and  People  t.  Bollng.  161  Pac.  1169. 
The  views  of  this  court  as  declared  In  the 
decision  first  mentioned  are  in  harmony  with 
those  which  find  place  in  tbe  opinion  In  tbe 
Boling  Case,  which  was  dedded  in  the  First 
District  In  the  Bollng  Case  there  was  a 
petition  for  rehearing  in  the  Supreme  Court, 
whicSi  petition  was  denied,  thereby  giving 
the  adjudication  final  approval.  On  the  au- 
thority of  tbe  cases  dted,  defendant  the  ap- 
pellant here,  is  entitled  to  a  new  trial. 

The  jodgmeht  and  order  are  reversed. 

We  concur:  CONBBY,  P.  J. ;  SHAW,  J. 


ABALAS  V.  CONSOLIDATED  CONST.  CO. 
(av.  2222.) 

(District  Court  oi  Appeal,  Second  District,  Oal- 
ifonda.    Ftb,  7.  1817.) 

1.  DAlUora  4=9l68— SERVAITT'a  INJUBT— 
COUPIJUirr-AXXEOATION  OF  Daiuqe. 

Complaint,  allying  in  general  terms  inju- 
ries suffered  by  employ^  while  digging  a  trench 
for  the  laying  of  sewer  pipe,  concluding  with 
the  prayer  for  a  speciflc  amount  of  images,  wag 
not  Insufficient  for  failing  to  allege  in  uie  bod; 
of  tbe  ctHnplaint  the  specific  damage  suffered. 

[EM.  Note.— F(Mr  other  cases,  see  Damages, 
Cent  Dig.  SS  422-425l] 

2.  Appeal  aitd  Ebbob  4=3930(2)— Pkesuup- 
tion  that  jubt  followed  instbuctxons. 

Where  court  instructed  jury  In  action  for 
servant's  injnry  that  expenses  of  care  and  ndrs- 
ing  "are  subjects  of  direct  proof  and  are  to  be 
determined  •  •  •  on  the  evidenca,"  it  will 
be  assumed  Chat  the  jury  followed  such  instruc- 
tions, and  induded  no  sum  for  any  matter  not 
proved. 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  {  3707.] 

3.  Damages  ©=»ieO— Sebvaitt'b  Injtjbt— 
Plkadino  and  Pboop—Recovebt  fob  Cabe. 

Complaint  alleging  that  plaintiff  "expended 
mnch  for  medicines  and  treatment  and  employ- 
ment ofphysicians,"  in  the  absmce  of  demurrer, 
was  sufiicfent  to  justify  proof  of  exact  amount 
expended  for  care  and  nursing. 

IBi,  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  II  489.  445,  44&] 

Appeal  from  Stqierlor  Court  Los  Aiweles 
County;  Cartla  D.  Wllbtir,  Judge. 

Action  by  M.  P.  Abalas  against  the  Consol- 
idated Coraatmctlon  Company.  Defendant 
appeals  from  Judgment  for  plaintiff,  and 
trom  Older  denying  new  trliU.  Affirmed. 

Jones  &  Weller,  B.  T.  Sherer,  and  Emmet 
H,  Wilson,  all  of  Los  Angeles,  for  appellant 
Sam  B.  Dannls  and  Walter  J.  Horgan,  both 
of  Los  Angeles,  for  respondent 

JAAIEJS,  J.  Appeal  from  a  judgment  In  fa- 
vor of  the  plaintiff  and  from  an  order  deny- 
ing to  defendant  a  new  trial. 

[1]  The  plaintiff  suffered  personal  Injuries 
while  at  work  for  tbe  defendant  in  digging  a 
trench  for  tbe  laying  of  sewer  pipe.  He  al- 
leged In  his  complaint  that  he  was  employed 
by  the  defendant  and  earning  $2.25  per  day 
as  a  common  laborer  at  the  time  he  suffered 
his  injuries,  and  that  he  was  at  work  In  the 
performance  of  his  duty  at  the  bottom  of  the 
trench,  which  was  about  55  feet  deep,  when 
defendant's  foreman  negligently  caused  brick 
to  be  placed  near  the  opening  and  Immediate- 
ly above  where  the  plaintiff  was  at  work; 
that  one  of  the  brick  being  dislodged  fell  and 
struck  the  plaintiff  on  the  head.  This  alle- 
gation followed: 

"That  by  reason  of  the  negligence  and  care- 
leesnees  of  defendant  as  hereinbefore  s^  oat 
plaintiff  was  burt  in  his  beslth,  strength  and  ac- 
tivity, and  received  a  profound  shock  to  his 
nervous  system,  and  received  a  fracture  of  the 
skull,  and  plaintiff  is  informed  and  believes  and 
upon  sneb  information  and  belief  states  ttat  the 
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Injarjr  to  hia  bead  1>  Mrmanrat,  and  that  b« 
win  never  regain  bis  lornter  health,  Btrength, 
and  activity,  and  that  plaintiff  has  loBt  mudi 
time  end  expended  much  for  medicines  and 
treatment  and  nnployment  of  pby^ciatiB." 

The  prayer  attached  to  the  complaint  ask^ 
ed  for  Judgment  in  the  sum  of  $20,000.  The 
Judgment  as  entered  upon  the  verdict  of  the 
Jury  vas  for  the  sum  of  $2,000.  No  demur- 
rer was  made  to  the  complaint  But  two 
points  are  presented  as  ground  for  the  con- 
tention that  the  judgment  and  order  should 
be  rerersed,  to  wit:  (1)  That  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (2)  That  the  court  erred  in 
Inatmcting  the  Jury  on  the  matter  of  the 
amount  of  damages  which  might  be  assessed. 
It  Is  contended  that  as  the  specific  amount  of 
damages  suffered  Is  not  alleged  in  the  body 
of  the  complaint,  no  cause  of  action  was  stat- 
ed whltii  would  entitle  plaintiff  to  any  recov- 
ery. As  already  noted,  the  complaint  did 
nmtaln  an  all^tltm  describing  In  general 
terms  the  injuries  snffered  (and  there  was  no 
apedal  demnner  Interposed),  and  the  com- 
plaint concluded  with  a  prayer  for  a  specific 
amount  of  damages.  It  has  been  held  that 
a  lAalntifC  in  such  a  case  need  not  all^  par- 
ticularly the  amount  of  damage  be  has  snf- 
fered, and  that  a  complaint  which  contains  a 
statement  of  such  amount  In  the  prayer  only 
sofficlently  states  a  cause  of  action.  Kiaer  r. 
Walton,  78  GaL  48a  21  Pac  S62 ;  Tutkee  t. 
Cower,  168  Faa  181. 

[2, 9]  The  court  instructed  the  Jury  as  to 
the  measure  of  damages,  and  stated  that  the 
elements  tfiterli^  into  dami^  were,  first, 
"such  sum  as  will  compensate  him  for  the  ex- 
penses he  has  paid  or  incurred  In  caring  for 
and  nursing  him  during  the  period  tiiat  he 
was  disabled  by  the  injury,  not  exceeding  the 
amount  alleged  In  the  complaint"  After 
enumerating  other  elements,  such  as  the  val- 
ue of  time  and  Impaired  power  to  earn  mon- 
ey In  the  future  and  for  pain  suffered,  the 
court  advised  the  Jury  as  follows: 

"The  first  two  of  these  elements  are  the  sub- 
jects of  direct  proof,  and  are  to  be  determined 
by  the  Jury  on  the  evidence  they  have  before 
them." 

It  is  the  eontentlfm  of  appellant  that  It 
was  neither  pleaded  nor  proved  that  there 
had  been  any  expense  paid  or  Incurred  top 
care  and  nursing.  We  must  assume  that  the 
Jury  ln<duded  in  their  C(»npntatlon  no  sum 
for  any  matter  which  had  not  been  proved 
before  them;  the  court  eipressly  UAd  them 
that  the  first  two  elements  defined  were  the 
subjects  ct  proof  and  to  be  determined  uptm 
the  evidence  before  the  Jury.  Had  the  de- 
fendant demurred  specially  to  the  complaint, 
plaintiff  would  have  been  required  to  partic- 
ularise the  amount -exp^ed  for  nursing;  but 
In  the  absence  of  such  a  demurrer  and  nnder 
the  authorities  which  are  dted  abov^  the 
complaint  undoubtedly  was  suflSdent  to  enti- 
tle plaintiff  to  Introduce  evidence  to  prove  the 


amount  expended  or  Incurred  on  the  several 
accconts.  However,  assuming  that  there  was 
no  evldenoe  snffldent  to  authorize  any  allow- 
ance on  account  of  nursing  or  medical  charg- 
es, still,  as  has  been  stated,  it  must  be'  as* 
snmed  that  the  Jury  gave  heed  to  the  instruc- 
tion of  the  court  and  Included  no  allowance 
on  any  account  not  fully  established  by  the 
evidence. 

No  other  errors  are  pointed  to  as  support- 
ing the  case  for  appellant 
The  Judgment  and  order  are  affirmed. 

We  concur:  CONBET,  P.  J.;  SHAW»  J. 


IiTNGH  T.  PACIFIC  BLECTTBIG  BT.  Ca 
(Ov.  2211.) 

(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia.   Feb.  B,  1917.) 

1.  Masteb  Ann  Sebvakt  «=»137(4)— InJUST 
TO  RAJLBOAn  EmplotA— Nkouqenoe. 

Defendant  electric  railway  company's  fail- 
ure to  famish  sufficient  power  to  move  a  train, 
causing  a  car  to  bade  onto  an  employ^,  does  not 
establish  negligence,  especially  where  employte 
knew  the  condition  of  the  power  supply. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  IMg.  89  269,  270,  274,  277,  278.] 

2.  Appeal  and  Ebbob  ^=3973 — Discbetion 

or     LOWEE     CODST— WlTBDUAWING  CaBE 

tbom  Just. 
An  order,  directing  a  Tcrdict  tor  defendant 
after  the  entire  case  nss  been  presented,  will 
not  be  reversed,  unless  the  court  abused  Its  dis- 
cretion. 

[Ed.  Note.— For  other  casas^  see  Aj^eal  and 
Error,  Cent  IMg.  |  8846.] 

3.  Nboligencb  «=9l36^1)— Injubt  to  Bail- 

BOAD  EHPIATfi— DlREOnO  VrBOICT. 
The  trial  court  did  not  abuse  its  discretion 
in  directing  a  verdict  for  defendant  electric  rail- 
way company,  where  an  employe  stepped  be- 
tween two  cars  t)t  a  train  for  some  unknown 
reason  and  shortage  of  electricity  caused  one 
portion  to  back  against  bim,  altboagh  St.  1811, 
p.  796,  allowed  recovery  where  employe's  negli- 
gence was  Blight  and  employw's  gross. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Elizabeth  Lyndi,  administratrix 
of  William  Edward  Lynch,  against  the  Pa- 
dflc  Electric  Railway  Company.  Judgment 
for  defttdant,  and  plaintiff  appeals.  Af- 
firmed. 

B.  Drak^  ^  Los  Angles,  Cor  appelant 
Frank  Karr,  B.  a  CkHlner,  and  A.  W.  Ash- 
bum,  all  of  Los  Angaies,  tm  respondent. 

OONBET,  P.  J.  The  plaintiff,  as  adminis- 
tratrix of  the  estate  of  her  deceased  hus* 
band,  William  Edward  Lynch,  prosecutes  this 
action  against  the  defendant  to  recover  dam- 
ages on  account  of  the  death  of  her  hndmnd, 
which  she  alleged  was  caused  by  n^Ugence  of 
the  defendant  employer  of  said  Lynch.  The 
Charge  Is  that,  on  the  29th  day  of  April,  1918, 
"while  the  defendant  was  attemitUng  to  draw 
a  gravti  train  of  cars  over  Its  tracks  on  a 
steep  upgrade,  near  Redondo  Beadi,  CaL,  the 
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defendant  n^EUgoitlr  failed  to  furnish  auffl- 
dent  electricity,  the  motive  pow»  thereof,  to 
pnll  said  frain,  •  •  •  so  that  while  the 
B^d  WHUam  Edward  Lynch  was  In  tlie  act 
of  passing  between  two  cars  of  said  train, 
the  front  part  of  said  train  slipped  back 
against  him  and  caught  him  between  said 
two  cars,  crushing  h\m  so  that  he  Immediate- 
ly died  therefrom."  The  complaint  also  al- 
leged negligent  failure  of  the  motorman  to 
put  on  brakes  as  a  proximate  cause  of  the 
accident  After  the  evidence  had  been  re- 
ceived as  offered  by  the  respective  parties, 
the  court,  on  motion  of  the  defendant.  In- 
structed the  ^nry  to  find  for  the  defendant 
TbSa  the  jury  did,  and  Judgment  was  render^ 
ed  accordingly.  From  that  Judgmrat  the 
plaintiff  has  appealed. 

At  the  commencement  of  the  trial,  counsel 
tor  plaintiff  abandoned  his  claim  of  negli- 
gence on  the  part  of  the  motorm&n,  and  a'5- 
mitted  that  at  the  time  In  question  the  mo- 
torman did  throw  on  the  power  as  quickly 
as  he  could,  but  that  before  he  could  pat  <m 
the  power  the  car  slipped  back  and  caught 
Mr.  Lynch  between  the  two  cars,  whereby 
he  was  killed.  The  case  was  tried  upon  the 
charge  that  the  defendant  negligently  failed 
to  furnish  power  to  make  it  sufficiently  safe 
for  him  to  work.  The  drcumstances  were-as 
follows :  The  defaidant  was  operating  a  line 
of  electric  cars  from  'Los  Angeles  to  and 
through  Bedoudo  and  to  a  place  called  OUf- 
ton,  a  short  distance  soath  of  Bedondo.  Its 
passenger  cars  did  not  run  beyond  Clifton, 
At  a  point  a  half  mile  or  more  beyond  Clifton 
defendant  had  a  gravel  pit  to  which  it  had 
extended  a  track  on  which  a  motor  and  cars 
were  operated  for  the  transportation  of 
graveL  This  tratA  ran  on  an  upgrade  from 
the  gravel  pit  toward  Clifton.  Power  was 
obtained  through  a  trolley  wire  mnnlng  over 
the  traek  down  to  tJie  gravel  i^t  whidi  trol- 
ley wire  was  continuous  with  the  wire  used 
1^  the  passenger  cats  running  to  Clifton,  and 
carried  the  same  swndy  of  power.  The  re- 
sult was  that  sometimes,  when  cars  were  ac- 
tually running  on  what  was  called  the  Clifton 
aectloD,  their  consumption  of  power  reduced 
the  ao^ly  of  power  available  for  the  grav^ 
cars,  and  there  was  not  always  sufficient 
power  to  bring  the  gravel  cars  upgrade.  A 
cluster  of  electric  ligbta  oa.  the  motor  car 
of  the  gravel  train  wba  utilized  by  tAe  op^- 
tlvea  of  the  gravel  train  to  show  them  wheth- 
er at  any  given  time  there  was  or  was  not 
power  available  for  their  purposes.  On  the 
day  of  the  accident  Lynch  was  the  foreman 
in  charge  of  the  gravel  train,  and  had  under 
his  direction  the  motorman  and  two  other 
employes.  The  cars  were  started  upgrade 
toward  Clifton  in  the  foim  of  a  train  the 
parts  of  which  were  in  the  following  wder: 
The  motorcar  was  at  the  north  end  (toward 
OUfton) ;  car  No.  1  was  attached  to  the  mo- 
torcar, and  car  No.  2  was  attached  to  car 
No.  1,  and  the  train  was  being  pulled  up- 


BLBOTBIO  BT.  00.  21 

grade  toward  Clifton.  After  they  started 
from  the  gravel  pit  the  train  was  stopped 
two  or  three  times  on  account  of  lack  of 
power.  When  It  arrived  at  a  point  100  feet 
more  or  less,  from  the  top  of  the  grade,  the 
train  stopped  again  and  Lynch  decided  that 
It  would  be  better  to  detach  car  No.  2,  de- 
liver car  No.  1  on  a  siding  at  the  top  of  the 
grade,  and  go  back  later  for  car  No.  2. 
Lynch,  while  standing  on  top  of  car  No.  2, 
set  the  hand  brake  and  then  climbed  down 
and  disconnected  the  air  brake  between  cars 
Nos.  1  and  2.  Next  he  gave  a  signal,  in 
response  to  which  the  motorman  slackened 
the  pull  on  car  No.  2  so  that  a  coupling  plu 
could  be  drawn.  This  was  accomplished  by 
Lynch  by  pulling  a  lever  at  the  side  of  car 
No.  2.  This  he  was  able  to  do,  and  did  So, 
without  going  between  the  cars.  The  signal 
was  received  by  a  man  who  stood  by  the  side 
of  the  motorman  and  who  transmitted  the 
signal  to  the  motorman,  the  latter  not  being 
In  position  where  he  could  see  lunch's  sig- 
nals. Lynch  then  signaled  fen-  the  motorcar 
and  car  Na  1  to  move  ahead,  and  this  was 
done,  car  Na  2  remaining  stationary  on  the 
track.  When  the  two  cars  had  moved  about 
three  feet  the  power  went  off,  and  the  mo-  ■ 
twcar  with  lt«  attached  car  No.  1  started 
back  toward  car  No.  2.  lu  the  meantime, 
for  some  reason  or  impulse  not  explained. 
Lynch  had  moved  Into  the  space  between  the 
rails,  Immediately  in  front  of  car  No.  2  and 
between  the  coupling  apparatus  of  that  car 
and.  car  No.  1,  and  as  the  cara  came  together 
he  was  cmstaed  betwew  them.  Hearing 
Lynch'a  cry  of  distress,  the  man  opposite  the 
motorman  called  to  the  motorman,  who  as 
qnidOy  as  possible  sent  his  cars  forward,  the 
electric  power  having  at  that  moment  re- 
turned to  the  line.  Lynch  was  thereby  re- 
leased, bnttfhe  had  received  fatal  Injuriea 
Then  Is  no  direct  evldrace  abowU^;  why  the 
poww  under  wtUdi  the  train  was  moving  was 
.lost  during  the  brief  interval  In  which  this 
accident  occurred.  It  doea  appear,  however, 
that  tlie  BOjpBiy  of  power  available  for  the 
use  of  the  gravti  train  varied  on  account  of 
the  movements  of  the  passenger  cars;  that 
the  men  of  .the  gravel  train  were  in  the 
habit  of  timihg  th^  work  according  to  their 
knowledge  of  the  arriving  and  leaving  time 
of  the  passenger  cars  on  the  OUftmi  8ectl<m ; 
and  that  as  to  whether  th^  had  electricity 
off  or  on,  they  Judged  by  the  lights  on  the 
motor  car. 

[1]  The  defendant  by  its  answer  denied 
that  it  had  DG«llg«itly  failed  to  furnish  snf< 
fldeot  ^ectrkdty  to  pull  the  train.  This  was 
an  admission  that  the  amount  of  power  was 
not  entirely  snflOdoit;  the  admioBlon  being 
coupled  with  the  denial  that  such  failure  was 
negligent  The  evidence  showed  that  this 
insufficiency  was  known  to  Lynch  who,  for 
that  reason,  had  caused  car  No.  2  to  be  de- 
tached. Under  all  of  these  circumstances  It 
cannot  be  that  defendant  was  guilty  of  neg- 
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Hgence  causing  the  Injury  and  death  of 
Lynch,  unless  It  can  be  maintained  that  It 
was  the  defendant's  duty  to  furnish  a  sup- 
ply of  power  at  all  times  sufficient  to  move 
the  train,  and  that  it  owed  tills  duty  to  its 
employes,  notwithstanding  that  they  had  full 
information  concerning  the  actual  condition 
of  the  power  supply.  This  would  be  a  more 
extreme  rule  than  is  necessary  to  meet  the 
requirement  that  the  employer  shall  use  rea- 
sonable care  to  provide  Ita  employes  with 
safe  appliances  with  which  to  do  their  work. 
We  have  not  been  referred  to  any  decisions 
enforcing  such  extreme  rale. 

ra,  3]  At  the  time  of  the  accident  to  Wil- 
liam Edward  Lynch  there  was  in  force  an 
act,  approved  April  8, 1911,  commonly  known 
as  the  Roseberry  Act.  Under  section  1  there- 
of It  was  provided  that  In  any  action  to  re- 
cover damages  for  death  resulting  from  per- 
sonal injury  sustained  within  this  state  by 
an  employe  while  engaged  in  the  line  of  his 
duty  or  the  course  of  hia  employment  as 
such.  In  which  recovery  Is  sought  upon  the 
ground  of  want  of  ordinary  or  reasonable 
care  of  the  employer,  "the  fact  that  such 
employe  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery  therein 
where  his  contributory  negligence  was  slight 
and  that  of  the  employer  was  gross,  In  com- 
parison, but  the  damages  may  be  diminished 
by  Uie  jury  In  proportion  to  the  amount  of 
negligence  attributable  to  sudi  employe." 
Stats.  1911,  p.  796.  In  addition  to  Its  denial 
of  any  negligmce  on  its  part,  the  defendant 
pleaded  contributory  n^ligence  of  the  de- 
ceased. Appellant  contends  that  by  reason 
of  the  above-mentioned  statute  this  defense 
T^as  not  available  to  the  ree^tHident,  and  that 
it  was  solely  for  the  jury  to  determine  the 
amount  or  degree  of  negligence  of  the  em- 
ployer and  employe,  or  of  botV,  so  that  the 
terms  of  the  statute  might  be  applied  to  the 
facta  thus  found.  Upon  the  facts  of  thia 
case,  which  we  have  stated  very  fully.  It 
probably  was  very  dlfflcnlt  tot  the  trtal  Judge 
to  avoid  the  condnsion  tliat  the  gross  Dili- 
gence, comparatively  speftking,  shown  by  the 
evidence,  was  that  of  the  deceased,  ratiier 
than  of  the  defendant.  For  reasons  which 
we  are  about  to  state,  the  judge  was  author- 
ized to  take  tiiese  facts  Into  consideration  in 
determining  bow  be  would  Instruct  the  jury, 
or  what  he  would  direct  the  jury  to  do. 

It  Is  true  that,  as  claimed  by  appellant, 
usually  in  actions  of  this  kind  the  question 
of  negligence  ot  the  defendant  should  be  de- 
termined by  the  jury,  and  ttiat  the  court  may 
not  grant  a  nonsuit  on  the  evidence  Intro- 
duced by  tbe  plalntUt  If  that  evidence  tends 
to  establish  tbB  fact  ot  ne^lgence.  But  the 
court  here  directed  a  veidlct  tor  tba  defend- 
ant after  tbe  oxUre  case  had  been  presoited. 
This  b^lng  80,  the  sltaation  li  wy  math  the 
same  as  where  the  jury  has  returned  a  ver- 
dict and  the  judge  has  set  aside  that  verdict 


as  not  sustained  by  the  evidence.  If  the  trial 
court  has  not  abused  its  discretion  tn  making 
such  order,  the  order  will  not  be  reversed. 
So  here,  under  like  circumstances,  the  court's 
order  directing  a  verdict  for  the  defendant 
should  be  siutalned.  The  condition  of  the 
evidence  was  such  tliat  the  judge  determined 
that  he  would  not  be  justified  in  allowing  the 
verdict  to  stand  if  it  deprived  the  defendant 
of  the  defense  of  contributory  negligence  to 
which  It  seemed  well  entiUed  in  this  case, 
or  he  determined  that  there  was  not  8uffl<dent 
proof  of  negligence  on  the  part  of  defend- 
ant. Ill  acting  upon  this  determination  his 
discretion  was  properly  exercised,  upon  ei- 
ther or  both  of  the  grounds  above  stated. 
"To  withhold  a  case  from  the  jury  Is  no 
greater  Interference  than  to  set  aside  their 
verdict"  Bohn  v.  Pacific  Blectrlc  Ey.  Co., 
5  Cal.  App.  602,  91  Pac.  115,  and  cases  there 
cited. 

The  judgment  Is  affirmed. 

We  concur:   JAHES,  J. ;  SBAW,  J. 


PEOPLE  V.  FODERA.   (Or.  663.) 

(District  Court  of  Appeal,  Fint  District  Call- 
foraia.  Feb.  14,  1917.  Behearing  t>«iied 
March  16,  1917 ;  Denied  by  Supreme  Court 
AprU  13,  1917.) 

1.  HlOBtWATS  «=9l86  — COIXIBION  — FAILUBX 

TO  Stop  and  Assist— Proseoution—Suffi- 

CIBNCT  OF  EWiniNOB. 

Evidence  on  prosecution  under  Pen.  Code,  S 
367c,  of  driver  of  automobile  for  not  stopping 
and  renderisR  assistance  to  occupants  of  vehi- 
cle collided  with  by  him,  held  sumcieat  to  justi- 
f T  conviction  aa  against  contention  of  defendant 
that  he  did  not,  at  the  time,  know  of  the  colli- 
sion. 

[Ed  Note.— For  other  cases,  see  Highways, 
Cent  Dig.     476.  477.] 

2.  Witnesses  «bb274<S|)— GKoaa-BxAMHtAnoif 

—Scope. 

Askiog  witnesaes  who  had  testified  to  tbe 
reputation  for  kindnesB  and  gentleness  of  defend- 
ant, as  bearing  on  tbe  likelihood  that  bis  failure 
to  stop  and  aasiBt  occupants  of  a  motorcycle, 
struck  by  his  auto,  was  with  knowledge  of  tbe 
accident,  whether  they  bad  heard  that  he  had 
been  arrested  for  pickine  diickens  alive,  and  at 
another  place  had  tun  down  a  boj  or  man,  and 
had  been  arrested  for  unlawfully  Killing  an  elk, 
had  a  direct  bearing  on  the  issue,  and  in  the 
absence  of  a  showing  <tf  bad  faith,  was  witbln 
the  proper  bounds  ra  eross-examination, 

[Bd.  Not&— For  otiier  eases,  see  Witnesses. 
Cent  Dig.  I  906.] 

3.  Obiminai,  L.AW  ^1036(2),  1170%(S)~AF- 

PBAIi— HABIOJESS  EBBOB. 

Prejudicial  error  cannot  be  predicated  on  the 
making  and  permitting  inquiry  of  charaeter  wit- 
nesses f^  defendant  charged  with  not  atopping 
to  asaiBt  occupants  of  a  vehicle  with  which  his 
auto  had  collided,  as  to  whether  they  knew  of 
his  arrests  and  pleas  of  guilty  and  fines  for  un- 
lawful speeding  on  other  occaaiMis;  in  most 
caaaa  no  objection  or  assignm^t  of  misconduct 
being  made  to  the  questions ;  most  of  tbe  wit- 
nesses stating  that  they  had  never  heard  there- 
of ;  no  request  for  admonitioB  or  Instruction  to 
disregard  the  evidence  being  made ;  and  the  good 
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faith  of  the  district  attorney  in  making  the  in- 

Quiriea  at  the  time  not  being  questioned. 

[Ed.  Note.— For  other  cfiscs,  see  Criminal 
Law,  Cent.  Dig.  §§  2640,  3133.] 

4.  Cbimikal  Law  <g=>1144(16)— Appeal— Pke- 

SUMFTION— HEEDIMO  ADMONITION. 

It  will  be  presumed  that  the  jury  heeded  the 
admonition  that  offers  of  testimony  which  the 
court  TcfuRed  to  admit,  and  answers  etricken 
out  and  insinuations  against  a  party  in  ques- 
tions, are  not  evidence,  and  should  be.  disre- 
garded. 

[Ed.  Note^For  other  cases,  see  Criminal 
I^v,  Cent  Dig.  11 27«8,  2901730340 

5.  Cbiminal  Law   «=s»1037(2)  —  Appbal  — 
Waiveb  of  Ebbob. 

Prejudicial  misconduct  cannot  be  predicat- 
ed on  the  asking  by  the  district  attorney  wheth- 
er witness  ever  heard  that  on  the  day  of  the 
matter  in  Issue,  a  violation  of  the  law  of  the 
highway,  defendant  was  visiting  a  person  who 
had  been  arreted  as  a  member  of  the  Black 
Hand  Society  ;  the  defendant  allowing  the  ques- 
tion, and  the  answer  in  the  negative  made  before 
he  could  object,  to  stand,  and  making  no  request 
for  admonition  or  instruction  to  disregard  the 
same,  though  thie  court,  on  objection  by  lum, 
stated  thatif  he  wished  it  would  be  stricken  out. 

fEd.  Note.— For  other  cases,  see  Criminal 
I^Cent  Dig.  H  1691. 

6.  Highways  «=>186— Coiximow  — Fajxtihe 
TO  Stop  and  Abust— Knowixdqe  as  Eu- 

''a^s  from  Pen.  Code,  S  20,  providing  that 
in  every  crime  there  must  be  a  union  of  act  and 
Intent,  it  ifl  necessarily  to  be  implied  from  sec- 
tion 367c,  declaring  the  duty  of  the  driver  of  a 
vehicle  colliding  with  another  to  stop  and  as- 
sist the  occupants  of  the  vehicle  collided  with, 
and  making  violation  thereof  an  offense,  that 
knowledge  by  the  driver  of  the  collision  is  es- 
sential to  the  offense. 

[Ed.  Note.— For  otiier  cases,  see  Highways, 
Cent.  Dig.  §1  476.  477.] 

7.  WlTNESSKB  «->293— PBJVIMQI^TESTntONT 

Against  Himseuf— Statutes. 
Pen.  Code.  §  3ti7c,  requiring  the  driver  of  an 
auto  colliding  with  any  vehicle  to  stop  and  give 
aid,  and  to  give  information  as  to  the  number 
of  his  machme  and  his  name  and  address,  and 
making  violation  of  any  proviuon  thereof  an 
offense,  does  not  compel  him  to  give  evidence 
against  himself,  in  violation  of  Const  art.  1, 
8  13. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Sfi  1009-1014.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Antone  Fodera  was  convicted  of  violating 
Pen.  Code,  |  867,  and  appeals.  Affirmed. 

W.  E.  Foley,  and  Devoto,  Bldiardson  & 
Deroto.  of  San  Francisco,  for  appellant.  U. 
S.  Webb,  Atty.  Gen.,  John  H.  RI<n-dan,  Depu- 
ty Atty.  Gen.,  and  Arthur  M.  Free,  Dlst. 
Atty.,  and  Archer  Bowden,  Deputy  Dlst 
Atty.,  both  of  San  Jose,  for  the  People. 

LENNON,  P.  J.  This  Is  an  appeal  from 
a  Judgment  of  convli^n  of  the  defendant 
upon  the  charge  of  a  riolatlra  of  section 
367c  of  the  Penal  Code,  requiring  drlrers 
of  automobiles  colliding  with  other  vehicles 
to  stop  and  render  assistance  to  the  occu- 
pants of  the  vehicle  collided  with  and  who 
may  have  been  injured  by  such  oolUston. 
under  penalties  whldi  render  the  act  or 


neglect  of  sadt  drivers  In  fblllng  or  refusing 
to  comply  with  such  requirements  a  felony. 

[1]  The  flacts  of  this  case  Immediately  pre- 
ceding, attoiding,  and  succeeding  the  colli- 
sion are  substantially  these :  On  the  evening 
of  October  SI,  1916,  a  little  after  sunset  the 
defendant  was  proceeding  northward  altmg 
the  state  highway  near  the  town  of  Mayfleld, 
in  the  county  of  Santa  Clara,  on  bis  wsjr 
home  to  San  Francisco  from  Coyote,  in  that 
county,  to  whldi  place  he  bad  made  the  trip 
earlier  In  the  day.  There  were  four  com- 
panions with  the  defendant  in  the  car  which 
he  was  diiving  at  ft  rate  estimated  as  ex- 
ceeding 40  miles  an  hour.  A  closed  limou- 
sine, in  whiidi  two  ladles— Mrs.  Carolan  and 
Miss  Shute — were  being  driven  by  a  dianf- 
feur,  was  also  proceeding  northward  along 
the  highway  at  that  point  at  about  25  miles 
an  hour.  O^ie  defendant  undertmA  to  pass 
the  limousine,  swerving  to  the  left  in  (Mvler 
to  do  sou  At  the  mom^t  of  passing,  a  tan- 
dem motorcycle,  driven  by  one  Hector  Zap&< 
ta  with  one  Jcweph  Ottens  as  his.  companion, 
two  young  studoits  of  the  University  of  Santa 
(^ra,  was  going  southward  at  the  rate  of 
18  to  20  miles  an  hour,  and  was  also  about 
to  pass  said  limousine,  when  a  coUlBlon 
occurred  between  the  defendant's  machine 
and  said  motorcycle.  In  which  Zapata  was 
instantly  killed  and  Ottens  severely  injured. 
The  defendant  did  not  stop  or  check  his 
speed,  but  rather  Increased  It  until  he  was 
overtaken  at  Mayfield  by  the  Carolan  car, 
when  the  chauffeur  called  to  the  defendant 
to  stop.  There  Is  also  some  evidence  that 
the  chauffeur,  wbo  spoke  English  imperfect- 
ly, made  some  remark  to  the  defendant  to 
the  effect  that  he  tiad  killed  somebody.  The 
defendant  stopped  momentarily,  but  did  not 
return  to  the  scene  of  the  collision,  but 
continued  tapldly  on  his  way  to  San  Fran- 
cisco until  he  was  finally  halted  by  the  offi- 
cers at  Burllngame.  He  Insisted  at  all  times 
that  he  did  not  know  of  the  collision  at  the 
time  of  Its  occurrence,  and  In  this  he  was 
supported  by  the  testimony  of  the  four  other 
persons  who  were  occupants  of  the  car.  The 
evidence  educed  at  the  trial  disclosed,  how- 
ever, that  the  impact  of  the  collision  was  dis- 
tinctly heard  by  the  two  ladies  who  were 
within  the  closed  limousine,  and  also  by  a 
Mr.  Van  Gordon,  who  was  sitting  upon  the 
porch  of  his  residence  100  yards  away  from 
the  scene  of  the  collision.  It  also  appeared 
that  the  body  of  Zapata  had  been  carried 
along  by  the  defendant's  car  for  a  distance 
of  from  45  to  60  feet  before  falling  from  It 
to  the  roadside;  while  from  the  exhibits 
produced  at  the  trial  and  exhibited  to  this 
court  upon  the  oral  argument  of  this  appeal, 
conslstliig  of  phot(^aphs  of  the  defendant's 
car,  and  also  of  articles  of  clothing  worn  by 
one  of  tiie  occupants  thereof  sitting  on  the 
side  nearest  to  the  point  of  contact,  it  ap- 
peared that  the  fenders  and  tool  box  of  the 
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defendant's  car  had  been  bent  and  Indented 
by  the  Impact,  while  the  sidea  of  the  machine 
and  the  coat  of  Its  said  occupant  were  bespat- 
tered with  the  blood  and  brains  of  Zapata. 

It  would  thus  awear  that  the  evidence 
before  the  Jury  was  abundantly  ample  to 
justify  the  defendant's  eonvictton.  Notwith- 
standing this  fact  the  appellant  insistently 
contends  that  the  Judgment  of  conviction 
herein  should  be  reversed  on  account  of  cer- 
tain alleged  acts  of  prejudicial  misconduct 
on  the  part  of  the  district  attorney  occurring 
during  the  trial  and  the  argument  of  the  case 
and  claimed  to  liave  resulted  in  a  miscar- 
riage of  justice.  The  specific  acts  of  alleged 
misconduct  relied  upon  for  a  reversal,  sub- 
stantially stated,  are  these : 

[2]  During  the  trial  of  the  cause  and  prior 
to  the  time  when  the  defendant  himself  had 
taken  the  stand  as  a  witness  in  his  own  be- 
half his  counsel  proffered  proof  that  his 
general  reputation  for  truth,  honesty,  and 
integrity  was  good.  The  trial  court,  npon 
objection  made,  limited  the  evidence  offered 
In  this  regard  to  proof  of  the  general  reputa- 
tion of  the  defendant  for  kindness  and  gentle- 
ness, as  being  the  particular  qualities  io- 
volved  In  the  i»rtleular  inquiry.  The  de- 
fendant apparently  accepted  this  limitation; 
and  proceeding  upon  the  theOTy  that  It  would 
be  unlikely  that  a  person  of  gentle  and  kind- 
ly nature  would  disregard  the  promptinga 
of  humanity  as  well  as  the  commands  of 
the  law  requiring  him  to  stop  and  render  aid 
to  those  who  might  be  injured,  by  a  collision 
if  he  was  aware  of  the  fact  or  likelihood  of 
such  injury,  the  defendant  called  several  wtt- 
nesses,  who  testified  that  the  general  reputa- 
tion of  the  defendant  for  kindness  and  gen- 
tl^ess  was  good.  Of  the  witness  George 
Fllmer  the  district  attorney  asked  upon 
cross-examination  whether  he  had  ever  heard 
It  discussed  that  the  defendant,  with  several 
other  poultry  men  of  San  Francisco,  had 
been  arrested  for  picking  chickens  alive. 
The  same  question  was  asked  of  each  of  the 
other  witnesses  to  the  defendant's  general 
reputation  for  kindness  and  gentleness.  A 
number  of  these  replied  to  the  question  that 
they  had  never  heard  the  matter  discussed, 
while  others  stated  lhat  they  had  heard  of 
It,  hut  had  investigated  It  and  found  that  the 
rumor  bad  no  foundation  in  fact.  The  dis- 
trict attorney  also  asked  of  most,  if  not  all, 
of  said  witnesses  If  they  had  not  heard  that 
the  defendant  bad  run  down  a  boy  or  a  man 
upon  the  streets  of  San  Francisco  and  been 
arrested,  for  It,  to  which  most  of  them  re- 
plied that  they  had  never  heard  of  It.  Of 
some  of  said  witnesses  the  district  attorney 
also  inquired  if  they  had  not  heard  of  the 
defendant's  arrest  for  unlawfully  killing  an 
elk.  To  this  line  of  questions  in  most  In- 
stances no  objection  or  assignment  of  mis- 
conduct was  made  at  the  time,  nor  was  the 
good  faith  of  the  district  attorney  In  ask- 
ing these  questions  assailed  at  the  trial ;  and 
It  seems  very  clear  that  the  questlMu  them* 


selves  bad  a  direct  bearing  upon  tbe  issue 
as  to  the  particular  qualities  of  the  defend- 
ant to  which  these  several  witnesses  were 
called  to  testify,  and  that,  in  the  absence  of 
a  showing  of  bad  faith  on  the  part  of  tlie 
prosecuting  officer,  they  were  within  the 
proper  bounds  of  his  cross-examination, 

[3]  The  district  attorney  also  asked  of  a 
number  of  said  witnesses  whether  they  had 
heard  that  the  defendant  had  on  several  oo* 
caslons  be«i  arrested  for  speeding  his  airto- 
moblle  beyond  the  legal  limit,  and  In  some 
Instances  had  pleaded  guilty  and  paid  flues 
therefor.  In  most  cases  this  question  was 
asked  and  answered  negatively  without  ob- 
jection or  assignment  of  mlsccmduct.  It  may 
be  seriously  questioned  whether  a  person 
habituated  to  reckless  driving  of  an  auto> 
mobile  to  the  extent  of  being  In  a  number  of 
cases  and  in  several  counties  arrested  there- 
for is  of  that  kindly  and  humane  disposition 
which  the  character  witnesses  of  the  defend- 
ant  herein  would  have  had  the  Jury  believe 
him  to  be;  but  however  this  may  be  It  ap- 
pears, as  above  stated,  that  in  most  instances 
no  objection  or  assignment  of  misconduct  was 
made  to  these  questions,  and  that  also  in 
most  cases  the  witnesses  stated  that  they 
had  never  heard  of  the  matter,  and  in  Bom& 
instances  the  witnesses  admitted  that  they 
had  heard  of  these  episodes.  It  further  ap- 
pears from  the  record  that  no  request  was 
made  to  the  court  for  an  admonition  to  the 
Jury  to  disregard  this  evidence;  nor  was 
any  Instructioti  to  that  effect  requested ;  nor 
was  the  good  faith  of  the  district  attorney  in 
making  these  Inquiries  at  tbe  time  brought 
into  question.  Under  these  drcumstaucea 
no  prejudicial  error  can  be  predicated  upon 
the  action  of  tbe  district  attorney  in  making, 
or  of  the  court  in  permitting,  the  Inquiry  as 
to  whether  the  character  witnesses  for  tbe 
defendant  knew  of  his  arrests  and  pleas  of 
guilty  and  fines  for  Unlawful  speeding. 

[4]  The  district  attorney  is  also  charged 
with  misconduct  In  asking  several  of  said 
witnesses  whether  they  had  heard  it  dis- 
cussed that  the  defendant  was  under  Investi- 
gation by  the  police  department  of  San  Fran- 
cisco for  the  selling  of  several  stolen  auto- 
mobiles. Tbe  question  was  Improper,  and 
the  action  of  the  district  attorney  In  asking 
It  au  act  of  misconduct  on  his  part;  but  tbe 
record  shows  that  the  court  in  each  instance- 
sustained  the  defendant's  objections  to  the 
question;  and  further  shows  that  while 
the  defendant's  counsel  assigned  the  act  of 
the  district  attorney  as  misconduct,  no  re- 
quest  was  made  of  the  court  to  admonish  or 
instruct  the  Jury  to  disregard  the  same. 
Notwithstanding  this,  the  court  of  Its  own 
motion  gave  the  Jury  the  following  Instruc- 
tion: 

"Offers  of  testimony  b:r  .either  counsel  whidl 
tbe  court  refused  to  admit  in  evidence,  and  an- 
swers given  by  witnesses  which  may  have  been 
stricken  out  by  the  court,  are  not  evidence,  and 
should  be  disregarded  by  you.  It  sometimes  hep- 
peu  that  eounsd  asks  a  guestioB  of  a  witness- 


Digitized  by  Google 


PEOPIJ!  T.  FOI>XBA 


26 


which  contains  an  htsfnnation  against  one  or 
other  party  to  the  action.  The  insinuations  con- 
tained in  such  questions  are  not  evidence  and 
yon  must  disregard  them." 

It  Is  to  be  assumed  Uiat  ttie  Jury  heeded 
tilts  admonition  with  reepeet  not  only  to  this 
precise  Inquiry,  but  also  as  to  other  qnes- 
tlons  of  donbtfol  propriety  respectlnK  which 
objections  were  made  and  sustained  the 
court.  PwsHe  v.  Bnrke,  18  Gal.  App.  72. 
122  Pac.  435. 

W  The  district  attorney  Is  also  chai^^ 
wltii  misconduct  in  having  asked  of  the  wit- 
ness (diaries  Swanberg  tiie  following  ques- 
tion: "Q.  Did  you  ever  hear  it  discussed, 
Mr.  Swanberg,  that  on  the  day  of  this  af- 
fair he  [the  defendant]  was  visitliq;  at  the 
home  1^  a  person  who  had  been  arrested  as  a 
member  of  the  Black  Hand  Sodety?'  Be- 
fore objection  could  be  made  the  witness  re- 
sponded, "I  never  heard  it  discussed."  The 
def^dont  thai  made  his  objectltn  and  as- 
signment of  misconduct;  whweiqion  tSie 
court  stated  to  the  counsel  for  the  defend- 
ant, *'If  yon  wish,  It  win  be  strlckffli  out" 
No  BoCh  request  was  made,  however,  nor  was 
Uie  court  asked  to  either  admcmiSh  or  In- 
struct the  Jury,  nor  was  the  district  attw- 
ney.  chafed  with  bad  faith  in  making  the 
Inquiry.  It  is  suffldwt  to  say,  therefore, 
that  since  the  defendant  diose  to  allow  the 
question  and  answer  to  stand,  and  made  no 
request  tor  an  admonition  or  instmctlou  to 
the  Jury  to  disregard  It,  no  prejudicial  mis- 
conduct sufficient  to  Justify  a  reversal  of 
the  case  can  be  predicated  upon  the  asking 
«f  the  question. 

The  appellant  farther  contends  that  the 
district  attorn^  was  guilty  of  misconduct  In 
producing  a  Justice  of  tlie  peace  vt  'San 
Mateo  with  his  dodiet,  for  the  purpose  of 
showing  affirmatively  that  the  defendant  bad 
in  ftict  been  arrested,  and  pleaded  guUty  and 
paid  a  One  upon  the  charge  of  unlawful 
speeding.  It  la  sufficient  to  say  that  the  evt 
dence  was  incompetent,  and  Its  proffered  in- 
troduction improper,  but  that  the  court 
promptly  sustained  an  objection  to  it,  and 
that  the  defendant  neither  assigned  the  prof- 
fer of  It  as  misconduct,  nor  asked  for  an  in- 
stru^n  to  the  Jury  to  dlsr^card  It  The 
error  and  impropriety  of  its  ofEer  in  evi- 
dence most  therefore  be  lield  to  have  been 
cured  by  the  foregcdng  voluntary  Instruction 
of  the  court  in  Its  final  chai^  to  the  jury. 

With  regard  to  the  alleged  acts  ot  miscon- 
duct on  the  part  of  the  district  attorney 
during  the  argument  of  the  case,  we  do  not 
deem  It  necessary  to  deal  with  these  In  de- 
tail, for  the  reason  that  In  most  instances 
the  court  admonished  the  district  attorney 
to  confine  himself  to  the  evidence  In  the  case ; 
and  for  the  further  reason  that  upon  the 


whole  these  imprndent  remark  of  the  dis- 
trict attorney  were  not  In  our  oidnlon  snffl- 
clently  prejudicial  to  have  seriously  affected 
the  verdict  or  to  warrant  a  reversal  of  the 
case,  particularly  in  view  of  the  fact  that, 
as  above  stated,  the  proof  presented  to  the 
Jury  in  the  form  of  testimony  and  exhibits 
was  amply  sufficient  to  Justify  the  verdict 
of  conviction,  and  to  warrant  the  ecmclu- 
elon  that  none  of  the  several  alleged  acts  of 
misconduct  on  the  part  of  the  prosecuting 
officer  were  sufficiently  prejudicial  in  char- 
acter or  influential  In  effect  as  to  cause  the 
verdict  of  conviction  in  this  case  to  have 
been  a  miscarriage  of  Justice. 

[I]  The  final  contention  of  the  appellant 
is  that  the  section  of  the  Penal  Code  under 
which  the  defendant  was  prosecuted  and  con- 
victed Is  unconstitutional,  for  two  alleged 
reasons:  First,  that  the  section  does  not 
expressly  embody  in  Its  phraseology  words 
limiting  its  application  to  those  persons  who 
knowingly  cause  their  vehicles  to  collide  with 
those  occupied  by  others.  But  our  reading  of 
the  section  In  question  convinces  us  that  the 
element  of  knowledge  of  the  fact  of  the  col- 
lision Is  necessarily  to  be  implied  from  the 
requirements  of  the  act,  to  the  effect  that 
drivers  of  such  vehicles  must  stop  and  rea- 
der aid  to  those  who  may  possibly  have  been 
injured  in  the  collision.  Moreover,  section 
20  of  the  Penal  Code,  which  Is  to  be  read 
together  with  and  Into  the  section  under 
review,  provides  that  "In  every  crime  or 
public  offense  there  must  exist  a  union  or 
Joint  operation  of  act  and  intent,  or  crim- 
inal negligence."  We  are  of  the  opinion  that 
the  act  is  not  unconstitutional  for  the  first 
reason  assigned. 

[7]  The  appellant  nrges  as  the  second  rea- 
son for  Its  alleged  invalidity  its  provision  re- 
quiring the  drivOT  or  occupant  of  a  vehicle 
striking  another  to  give  certain  information 
as  to  the  number  of  the  vehicle,  the  name 
and  address  of  the  driver  and  of  the  owner 
and  of  Its  passengers.  It  Is  claimed  that  this 
requirement,  by  cqfnpelllng  the  persons  of 
whom  such  lnformati<m  Is  demanded  to  be 
witnesses  against  themselves,  amounts  to  a 
violation  of  section  13  of  article  1  of  the 
state  Constitution.  But  the  appellant  con- 
cedes that  this  point  has  been  decided  ad- 
versely to  his  contention  in  a  number  of  cases 
from  other  states  which,  as  respondent  shows, 
have  been  approved  by  this  court  in  the  case 
of  People  V.  Dlller,  24  GaL  App.  799,  802, 142 
Pac.  797.  There  is,  therefore,  no  merit  in 
this  contention. 

Judgment  and  order  affirmed. 

We  concur:  BIOHABDS;  J.;  KBRBI- 
OAN,  J. 
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(Cal. 


RAMISH  V.  WORKMAN  et  al.    (Civ.  2201.) 

(District  Court  ot  Appeal,  Second  DiBtrict,  Cali- 
fornia.  Feb.  14,  1917.   Rehearing  Denied 
by  Supreme  Court  April  12,  1917J 

1.  JuDGMBRT  €=»e08— Actions  Babbed— Ati- 
TioN  FOB  Rent. 

Under  Code  Civ.  Proc.  S  1176,  providing  that 
an  appeal  taken  by  defendant  snail  not  atay 
proceedings  upon  the  jndgmcnt  ablesa  the  court 
so  directs,  where  lessees  under  a  lease  which 
gave  a  right  of  re-entry  for  default  in  payment 
of  rent  continned  to  occupy  the  premises,  pend- 
ing the  final  determination  of  an  appeal  in  an 
actitm  for  anlawfal  detainer  in  which  the  land- 
lord recovered  judgment,  and  no  stay  was  di- 
rected, the  lease  constituted  the  measure  of  the 
lessees'  liability  for  such  time  aa  they  remained 
in  possession,  and  the  judgment  did  not  consti- 
tute a  bar  to  the  maintenance  of  an  action  for 
the  rent  for  such  period. 

[Eld.  Note.— For  other  casee,  He  Judgment, 
Cent  Dig.  S  1118.] 

2.  Landlobd  and  Tenakt  ^al84(2)— Lease 

— CONSTBUCTION. 
Where  a  lease  for  ten  years  provided  that 
the  lessees  "will  pay  to  the  lessor  as  a  farther 
consideration  for  his  lease  for  this  lease  in  ad- 
dition to  the  rent  hereinabove  reserved  the  sum 
of  $7,200,  the  receipt  of  which  is  hereby  ac- 
knowledged by  the  lessor,"  and  that,  if  the  les- 
sees should  pay  the  rent  reserved  when  due, 
and  perform  the  agreements  of  the  lease  for  first 
nine  years,  seven  months,  and  tw^ve  days  of  the 
lease,  and  the  lease  shall  not  be  terminated  by 
the  re-entry  of  the  lessor  within  said  period, 
etc.,  he  will  credit  the  sum  of  $7,200  the  re- 
mainder of  the  r«it  due,  the  S7,2iX)  was  in  the 
nature  of  a  bonus  or  additional  consideration  for 
the  lease  of  the  premises  under  the  conditions 
specified,  and  the  lessees  did  not  part  with  the 
money*  as  a  penalty  or  as  security,  and  title  to 
it  passed  absMUtely  to  the  lessor,  unaffected  by 
the  fact  that  he  agreed  upon  the  performance  of 
certain  conditions  by  defendants  to  give  tiiem 
credit  therefor,  and  In  the  absence  of  sndi  per- 
formance by  the  defendants  they  have  no  daim 
to  the  fund. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Sfi  745-748.] 

Appeal  from  Superior  Court,  Los  Aagfiea 
■  County ;  Lewis  R.  Woi^s,  Judga 

Actlcm  by  Adolph  Bamish  against  Blmer  N. 
Workman  and  another,  In  which  the  named 
defendant  filed  a  croas-eomplalnt.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  motion  for  a  new  trial,  the  defendants, 
and.  named  defendant,  as  cross-complalDan^ 
appeal  Affirmed. 

I.  Henry  Harris  and  Williams,  Goudge  & 
Chandler,  all  of  Los,  Angelea  (Hunsaker  & 
Harris,  of  Los  Angeles,  of  oonnsel).  for  appel- 
lants. OUn  Wellbom,  Jr.,  and  Alfred  H.  Mc- 
Adoo,  both  of  Los  Angles,  for  respondent. 

SHAW,  J.  a%ls  antroTosy  grew  out  of  a 
lease  of  property  made  by  plaintiff  to  defend- 
ants Workman  and  Sturm  and  their  as- 
signors, tor  a  term  of  ten  years,  for  the  sum 
of  ¥180,000^  payable  in  advanoa  In  montlily 
installments  of  $1,500. 

Defoult  was  made  In  the  payment  of  the 
rent  due  December  1,  1912,  whereupon  plain- 
tiff instituted  a  proceeding  in  unlawful  de- 


tainer for  restitution  of  the  property  and  re- 
covery of  the  rent  then  due  for  said  month, 
for  which  Judgment  was  rendered  on  Janu- 
ary  31,  1913,  pursuant  to  which,  notwith- 
standing an  api>eal  perfected  therefrom  by 
defendants,  they  were  evicted  tram  the  prop- 
erty on  February  10th  following. 

The  present  action,  filed  April  26, 1913,  was 
to  recover  the  rent  for  the  period  extending 
from  January  1st  to  February  10th,  during 
which  the  premises  were  held  and  occupied 
by  defendants,  and  for  which  Judgment  in 
the  sum  of  $2,000  was  rendered  in  favor  of 
plaintiff,  from  which,  and  an  order  denying 
their  motion  for  a  new  trial,  both  Woi^mfua 
and  Sturm,  as  defendants,  and  the  former 
also  as  cross-complainant,  appeal. 

[1]  The  lease  provided,  among  other  things, 
that  upon  default  in  paym^t  of  the  imt 
reserved,  the  lessor,  at  his  option,  might  ^ter 
upon  the  demised  premises  and  remove  all 
persons  therefrom.  Ity  another  provision  it 
was  agreed  that  the  lessees  "will  pay  to  the 
lessor  as  a  further  consideration  for  this 
lease  in  addition  to  the  rent  hereinabove  re- 
served the  sum  of  $7,200,  receipt  of.  which  is 
hereby  acknowledged  by  the  lessor,"  and 
"that,  if  the  lessees  shall  pay  the  rent  herein 
reserved  when  the  same  becomes  due  here- 
under, and  shall  weU  and  truly  perform  and 
observe  all  the  covenants  and  agreements 
her^  contained  on  their  part  to  be  perform- 
ed and  obsM^red,  during  the  first  nine  years, 
seven  months,  and  twelve  days  of  this  lease, 
and  this  lease  shall  not  be  terminated  by  the 
re-«ntry  of  the  lessor  as  hereinafter  provided 
within  said  period  of  nine  years,  seven  months 
and.  twelve  days,  he  will  credit  the  sum  of 
$7,200  hereinafter  provided  to  be  paid  to  him 
by  the  lessees  upon  the  last  four  months  and 
eighteen  days'  rent  under  this  lease." 

While  appellants  admit  that  they  occupied 
the  premises  during  the  month  of  January 
and  up  to  February  10th,  the  rent  for  which 
period  under  the  terms  of  the  lease  was  $2,- 
000,  they  insist  their  obligation  to  pay  the 
same  was  fully  adjudicated  in  the  action  for 
unlawful  detainer,  wherein  Judgment  was 
rendered  for  $1,500,  which  Judgment  they 
claim  constituted  a  bar  to  the  maintenance 
of  this  action.  At  the  trial  it  was  In  sub- 
stance stipulated  that  In  the  unlawful  detain- 
er action  no  claim  was  made  for  any  dam- 
ages, nor  for  rent,  other  than  $1,600  due  for 
the  month  of  December,  for  whldi  and  the 
restitution  of  the  premises  Judgment  was  ren- 
dored,  but  not  erecuted  as  to  restitutltm  until 
February  10th.  The  action  did  not  involve 
the  rent  for  the  period  extending  frcan  Janu- 
ary 1st  to  February  10th,  nor  was  there  any 
Judgment  therefor  rendered.  Uoreov^,  this 
Judgment  was  not  final  for*  the  reason  Uiat 
an  appeal  was  perfected  thwefrom,  and 
hence,  there  being  no  final  determination  of 
the  qu^tlon  aa  to  plaintlfTa  right  to  forf^t 
the  lease,  the  question  was  left  as  though  it 
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lm4  never  been  tried,  even  though  no  stay 
was  directed  bj  the  court  as  provided  In  sec- 
tion 1176,  Oode  of  Civil  Procedure.  Hence, 
ao  long  as  defendants  continued  t6  occupy  the 
premises,  pending  the  final  determination  of 
the  action  for  unlawful  detainer,  the  lease 
constituted  the  measure  of  their  liability  for 
such,  time  as  they  remained  in  possession. 

Appellants'  <dilef  ground  for  a  reversal, 
and  upon  which  they  devote  much  of  their 
argument,  Is  based  upon  the  provision  of  the 
lease  pursuant  to  which  they  paid  plaintlfC 
$7,200,  claim  to  which  Is  asserted  In  both 
the  answer  and  cross-complaint.  Notwith- 
standing the  idain  language  in  which  the 
provision  Is  couched,  the  meaning  of  which, 
to  our  minds,  admits  of  no  controversy,  they 
insist  that  It  should  be  construed  as  security 
for  the  payment  of  the  rent  reserved  during 
the  time  ending  with  their  eviction  and  any 
damages  sustained  by  plaintiff;  that  when 
the  lapdlord  elected  to  evict  defendants  from 
the  premises  for  nonpayment  of  rent  he  waiv- 
ed all  claim  to  the  $7,200,  except  in  so  far 
as  it  was  necessary  to  apply  it  in  payment  of 
rent  tiicc  due  or  accrued.  As  stated  In  Dut- 
ton  V.  Christie,  63  Wash.  873,  115  Pac.  857, 
where  a  similar  qnestlon  was  involved:  "We 
cannot  agree  with  this  contention  without  In 
effect  writing  a  new  contract  for  the  parties." 

[2]  Clearly  the  $7^200  was  paid  for  a  ten- 
year  lease  of  the  premises,  upon  the  oondl- 
tlons  and  terms  specified  therein.  Defend- 
ants parted  witb  the  money,  not  as  a  poialty 
OK  as  secDrtty,  bat  as  a  payment  tbe  ocm- 
deration  for  which  was  the  execution  of  the 
lease  on  the  part  of  plaintiff.  The  title  there- 
to passed  abaolateOy  to  tbe  lessor,  nnaflescted 
by  the  tact  that  be  agreed,  upon  the  pArfona- 
ance  of  certain  omdltlons  by  defmdants,  to 
give  than  credit  Qieretor.  Tbe  conditbns 
were  nerer  performed  by  defendants,  and 
henoe  they  could  have  no  claim  to.-the  fond. 
The  antborities  wbidi  appellants  dte  in  sap- 
port  of  their  cont»ti<»i  all  appear  to  have 
beoi  cases  where  tbe  deposit  was  made  with 
the  lessor  upon  the  execution  of  tibe  lease  as 
security  for  the  payment  of  tbe  rmt,  and  In 
sudi  cases,  upon  the  lessor  evictlns  the  ten- 
ants, it  Is  uniformly  held  that  be  ewnot  as- 
sert claim  to  the  amount  so  deposited,  over 
and  above  rait  due,  with  damages  sustained. 
The  cases  cited  by  appellants  inrolve  deposits 
made  as  *'a  guarantr,"  "as  Indemnity,"  as  "a 
penalty,"  "for  security,"  etc.,  and  hence  are 
readily  distinguished  from  the  case  at  bar. 
This  view  finds  full  support  In  tbe  case  of 
tnitt<m  V.  Christie,  supra. 

The  proTisIons  of  tbe  lease  In  question 
berelnbefore  quoted  shoold  be  interpreted  in 
accordance  with  tiie  plain  Import  of  tbe  lan- 
guage used,  and,  thus  oonstmed,  it  is  clear 
,  that  the  parties  IntMided  the  $7,200  to  be  in 
the  nature  of  a  brains  or  additional  considera- 
tion paid  the  lessor  as  an  inducement  to 
make  the  lease  upon  the  terms  and  conditions 


therein  contained;  and,  as  stated,  the  fact 
that  upon  the  performance  of  all  the  cove- 
nants and  agreements  contained  in  the  lease 
to  be  performed  by  the  lessees  during  the 
first  nine  years,  seven  months,  and  twelve 
days  of  the  term  thereof  he  promised  in  effect 
to  release  them  from  the  payment  of  rent  at 
the  rate  of  $1,500  per  month,  for  the  last  four 
months  and  eighteen  days  of  the  term  so  de- 
mised furnishes  no  reason  for  appellants* 
oHitentlon. 

^e  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  CONBEZ,  P.  J. ;  JAMES,  J. 


HILLYBR  T.  EGOBBS,  Sheriff.   (Oiv.  1870.) 

(IMstrict  Court  of  Appeal,  First  Dbtriet  Cali- 
fomla.  Feb.  9, 1917.) 

1.  Replevin  ^=»4,  59— Action  or  Claim  ahd 
Delivbbt— Descbiption  op  Propebtt. 

Is  an  action  In  claim  and  delivery,  it  la  es- 
sential that  the  specific  personal  property  claim- 
ed fibould  be  described  with  a  reasonable  degree 
of  certainty,  and,  as  a  rule,  money  is  not  the 
8ub;[ect  of  auch  an  action  miless  it  u  marked  or 
designated  so  as  to  make  it  specific  aa  regards 
its  capability  of  identificatioD. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  {S  4-19.  21-26.  216-218.] 

2.  Acnotr  «=>82— Claim  and  Delivbbt. 

Under  Code  Civ.  Proa  H  509-«20,  provid- 
ing an  auxiliary  remedy  whereby  when  a  party 
sues  to  recover  personal  property  be  may  claim 
that  the  property  be  immeaiately  delivered  to 
htm  without  awaiting  the  trial,  where  the  com- 
plaint showed  plaintJEE  to  be  entitled  to-  recover 
from  a  aheriff  an  amount  of  money  taken  from 
him  wrongfully  under  execution,  upon  the  the- 
ory that  he  had,  as  required  by  the  Code,  stated 
the  facts  constituting  his  cause  of  action,  or 
facta  showing  a  cause  of  action  for  money  had 
and  received,  judgmoit  for  plaintiff  was  prop- 
er, thoagh  the  complaint  did  not  describe  tbe 
monev  sufficiently  to  mtitle  plaintiff  to  its  re- 
turn in  specie  in  an  action  in  claim  and  delivery; 
there  being  no  forms  of  civil  actions  in  Cah- 
fornia. 

[Ed.  Note. — For  other  cases,  see  Action,  Ceut. 
Dir.  S9  267-261,  316.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Hon.  Geo.  E. 
Crothers,  Judge. 

Action  by  Curtis  Hlllyer  against  Freder- 
ick: Eggers,  Sheriff  of  the  City  and  County 
of  San  Francisco,  State  of  California.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Afilrmed. 

Wm.  Tomsky,  of  San  Francisco  (J,  U  Na- 
gle,  of  San  Francisco,  of  counsel,  for  appel- 
lant Curtis  Hillyer  and  Thomas  W.  For- 
syth, both  of  San  Francdsco,  for  re^ndent 

EEBBIGAN,  J.  This  is  an  ai^teal  by  the 
defendant  from  an  adverse  judgment  in  an 
action  for  the  xeoovery  ot  f 730,  idaimed  to 
have  been  unlawfully  taken  under  execution. 

In  the  early  part  of  the  year  1914  the 
Sequoia  Motorcar  Company  gave  In  payment 
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for  legal  services  rendered  to  It  Its  promis- 
sory note  for  $300  to  Its  attorney,  O.  C. 
Pratt  Prior  to  Its  maturity  the  payee,  for 
a  valuable  consideration,  transferred  It  to  the 
plaintiff.  At  Its  maturity  it  was  unpaid. 
Subsequently  H.  J.  Small  became  a  judgment 
creditor  of  tbe  company  In  the  sum  of  $3,000. 
It  also  appears  from  the  record  that  Mrs.  H. 
A.  Glllis  was  indebted  to  the  company  in  the 
sum  of  $1,000  upon  a  stock  subscription,  the 
indebtedness  being  evidenced  by  her  piomis- 
sory  note,  given,  however,  with  the  under- 
standing that  the  note  was  not  to  be  negoti- 
ated. Contrary  to  this  agreement  it  was  ne- 
gotiated; and  Mr.  Henley  O.  Booth,  attorney 
for  both  H.  J.  Small  and  Mrs.  H.  A.  GilUs, 
wishing  to  find  out  who  had  possession  of  the 
note,  communicated  with  plalntlfC  by  tele- 
phone, telling  him  that  he  represented  Mrs. 
Oillls,  and  asking  him  if  he  knew  where  the 
note  WB&  Plaintiff  replied  that  he  did  not, 
but  would  try  to  find  out  and  let  Mr.  Booth 
know.  Later,  having  ascertained  that  the 
note  was  held  by  a  Mr.  W.  W.  Allen,  plalntiCT 
communicated  with  Booth,  and  negotiation 
ensued,  resulting  In  Booth  agreeing  to  pay 
plaintiff  the  sum  of  $730  for  it  The  latter 
then  purchased  the  note  from  Allen,  paying 
Mm  therefor  the  earn  of  $5S0,  hoping  appar- 
ently through  the  oHupletlon  of  the  transac- 
tion with  Booth  to  recoup  in  part  the  loss  he 
had  sustained  by  his  purchase  of  the  note 
given  by  -the  company  to  Pntt,  tbe  cwnpany 
being  now  Insolvent 

About  this  time,  according  to  the  argument 
of  the  respondent  Booth  appears  to  have 
conceived  the  idea  of  acquiring  for  Mrs.  Gll- 
lis her  note,  and  that  the  price  to  be  paid  for 
it  should  go  to  his  other  client  Small.  Ac- 
cordingly, be  agreed  with  the  plaintiff  that 
the  payment  of  the  $750  for  the  note  should 
be  made  in  bis  (Booth's)  office,  at  a  certain 
time,  harboring  the  iotention,  however,  that 
at  the  moment  of  receiving  the  note  from  the 
plaintiff  and  tendering  payment  thereof  the 
money  should  be  seized  in  execution  of 
Small's  Judgment  This  plan  was  carried 
out  so  that  when  the  plaintifC's  agent  handed 
the  note  to  Booth  the  latter  placed  $730  in 
currentgf  on  the  desk  In  front  of  him,  and  be- 
fore the  messenger  of  the  plaintiff  could  pick 
it  up,  a  deputy  of  the  defendant,  who  was 
waiting  in  the  room  for  tliat  purpose,  seized 
the  currency  and  levied  upon  it  pursuant  to 
an  execution  Issued  in  favor  of  Small  upon 
a  Judgment  obtained  by  him  against  the  Se- 
quoia Motorcar  Company.  Plaintiff  Immedi- 
ately demanded  of  the  defendant  the  return 
of  the  money,  and  filed  with  him  a  claim  for 
the  same.  Defendant  refused  to  comply  with 
his  demand,  whereupon  plaintiff  brought  this 
action  for  its  recovery. 

The  record  further  shows  that  the  plain- 
tiff, prior  to  its  maturity  and  without  notice 
of  the  collateral  agreement  of  the  company 
not  to  transfer  it  paid  a  valuable  considera- 
tion for  the  note;  that  no  fraud  was  either 


charged  or  proven  against  the  plaintiff,  and 
that  no  fiduciary  re1atl<ni  existed  between 
him  and  any  of  the  parties  to  the  transac- 
tion, and  that  title  to  the  note  was  vested  in 
him. 

[1]  Passing  now  to  the  only  objection  seri- 
ously urged  by  the  appellant  tor  a  reversal 
of  the  Judgment,  it  is  that  the  plaintiff  has 
apparently  proceeded  upon  the  theory  that 
his  remedy  was  an  action  in  claim  and  de- 
livery. In  such  an  action  it  Is  essential  that 
the  spedfle  personal  property  claimed  should 
be  described  with  a  reasonable  degree  of  cer- 
tainty; and  as  a  rule  money  is  not  the  sub* 
Ject  of  such  an  action  unless  It  be  marked  or 
designated  in  some  manner  so  as  to  make  It 
specific  as  regards  its  capability  of  ldentlfi< 
cation.  Eddings  v.  Boner,  1  Ind.  T.  178,  88 
S.  W.  1110;  Griffith  r.  Bogardus,  U  Cal.  410, 
41S;  Sharon  t.  Nunan,  68  OaL  235;  Hawley 
V.  Kocher,  123  Cal.  77.  66  Pac.  696.  The  de- 
scription of  the  xaaaey  in  this  case  Is  not 
sufficient  to  oitltle  tiie  plaintiff  to  its  return 
Is  specie. 

[2]  The  complaint,  however,  Irrespective  of 
what  the  plaintiff  has  staled  it  Is  suffldent 
to  show  him  to  be  entitled  to  recover  fnHa 
the  defendant  the  amount  of  money  takes 
from  him  wrongfully  under  execution,  np<»i 
the  theory  that  he  has,  as  required  by  the 
Code,  stated  the  facts  constituting  his  cause 
of  actlcm,  or  facts  showing  a  cause  of  action, 
for  money  had  and  received.  Under  the  dr- 
cumstances  of  this  case  the  Judgment  of  the 
trial  court  must  be  sustained  notwithstand- 
ing the  contenti<m  of  the  aiv>^laiit  as  It  is 
apparent  frcHu  a  decision  of  our  own  Su- 
preme Oonrt  in  Vaulhner  v.  first  Matlwal 
Bank,  ISO  OaL  268.  02  F«a  468.  wliere  it  is 
said: 

"Courts  and  law  writers  have  sometimes  inad- 
vertently spoken  of  the  Code  'action  of  claim 
and  delivery*  as  if  there  were  really  here  a 
form  of  action  called  by  that  name— Just  as  there 
were  forms  of  action  at  common  law,  such  as 
'debt'  'covenant'  'replevin,'  'trover,'  etc.  But 
we  have  here  no  forms  of  civil  actions.  We  have 
only  one  form  of  action,  which  has  no  name; 
so  that  an  action  cannot  be  here  defeated,  as 
it  could  have  bean  at  common  law,  because  not 
properly  named.  Sections  009  to  620  of  the 
Code  of  OiVll  Procedure  are  preceded  by  the 
heading  'claim  and  delivery  or  personal  prop- 
erty,' oat  the  flections  themselves  show  the 
meaning  of  this  heading.  They  merely  provide 
an  auxiliary  remedy  by  which,  when  a  party 
brings  an  action  to  recover  personal  proper^, 
he  may  'claim*  that  the  property  be  immediately 
delivered  to  him  at  the  commencement  of  the 
action  and  without  waiting  the  trial.  *  *  * 
These  sections  merely  give  to  a  plaintiff  sQing  to 
recover  personal  property  an  auxiliary  remedy 
very  similar  to  the  auxihary  remedy  of  'attach- 
ment' given  to  a  plaintiff  suing  upon  a  contract 
for  ^e  direct  payment  of  money,  and  to  the  anx- 
illary  remedj^  under  the  head  of  'arrest  and  bair 
and  'injunction  during  litigation.'  But  it  is  no 
more  proper  to  speak  of  an  action  'of  daim  and 
ddivery'  than  to  speak  of  an  action  'of  attach- 
ment' ^' 

The  judgment  Is  affirmed. 

We  eoneati  IiSNNON,  P.  J.;  BIGH- 
AEDS,  J. 
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ROBINSON  T.  SMITH-BOOTH-USHEB  CO. 

(Civ.  2198.) 

CDistrict  Court  of  Appeal,  Seccmd  IMstrict,  Cal- 
ifornia.   Feb.  7,  1917.) 

1.  Trial  4=9296(4,  10— Insibxtotions— Cube 
or  EsftOB. 

Where  the  judge  erroneoudr  instructed  that 
■errant  could  not  recover  for  injuries  if  he  was 
contributorilv  negligent  in  any  degree,  the  error 
wajs  cured  by  suMequent  specific  inatructioD 
repeated  a  second  time  that  the  servant's  recov- 
ery if  he  was  cmtribatority  negli|;ent  should 
merely  be  diminished  in  the  proportion  that  his 
negligence  bore  to  that  of  his  master. 

[Ed,  Note. — For  other  cases,  Trial,  Cent. 
Dig.  g  709.] 

2.  Appeal  'and  Ebbob  «=>928(1)— PBxanicP' 
TIOIVS— BEOOBD— SumOIBMCT  OF  Pbksbnta- 
TION  or  Q17E8TION8. 

In  view  of  Code  Civ.  Proc.  S  476,  providing 
that  there  ihall  be  no  presumption  that  errw 
is  prejudici^  where  comitlaint  is  made  of  In- 
atructu>a^  but  all  tba  inrtructinia  are  not  in- 
claded  in  the  record,  no  error  u  shown. 

[Ed.  Note.-^or  oOier  cases,  see  A^al  and 
Error,  Cent.  Die  H  3749787m] 

Appeal  from  Soperlor  Court,  Los  Angeles 
Ooanty ;  B^nk  F.  Ostor,  Judge. 

AcUon  by  BL  J.  Bobinson  asainst  the  Smith- 
Booth-Usher  Cwipanr.  From  Jndgmaat  for 
defradant  and  order  denying  motion  tor  new 
trial,  plaintiff  appeals.  Affirmed. 

Randall  &  Gaines  and  Shepard  &  Aim,  all 
of  LoB  Anseles,  for  appellant.  Oscar  Hur- 
ler, Gibson,  Dnnn  ft  Crutcher,  and  Norman 
8.  Sterry,  all  of  Los  Angeles,  for  resp<HideDt. 

CONBET,  P.  3.  This  Is  an  action  wherein 
the  plaintiff  seeks  to  recover  damages  for 
personal  injuries  sustained  by  bim  while  em- 
ployed by  the  defendant  In  its  machine  shop; 
it  being  alleged  that  these  injuries  were 
caused  by  the  negligence  of  the  defendant. 
The  answer  denied  all  negligence  on  the  part 
of  the  defendant,  and  also  pleaded  contribu- 
tory negligence  on  the  part  of  the  plaintifu 
The  jury  returned  a  verdict  for  the  defend- 
ant, and  judgment  was  entered  accordingly. 
The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new 
trlaL 

Appellant  first  Insists  that  the  evidence 
proved  negligence  oa  the  part  of  the  defend- 
ant and  failed  to  prove  contributory  negli- 
gence of  the  plaintiff.  There  was  a  substan- 
tial conflict  In  the  evidence  upon  these  ques- 
tions, and  the  evidence  favorable  to  the  de- 
fendant, if  believed  by  the  jury  (as  it  was), 
is  sufficient  to  support  the  verdict. 

Appellant  directs  attention  to  certain  in- 
structions given  by  the  court  to  the  Jury  at 
the  request  of  the  defendant.  It  is  claimed 
that  by  these  Instructions  the  Jury  was  told 
that,  If  the  plaintiff  was  guilty  of  a  want  of 
ordinary  care  In  the  slightest  degree  con- 
tributing directly  to  his  Injury,  plaintiff 
could  not  recover,  regardless  of  the  negli- 
gence of  the  defendant  or  its  servant.  Reli- 


ance is  placed  upon  the  fact  that  at  the  date 
of  this  accident,  November  25,  1911,  there 
was  in  force  a  statute  relating  to  the  liability 
of  employers  to  their  employes  (Stats.  1911, 
p.  796),  wherein  it  was  prorlded  that  In  ao- 
tions  of  this  class : 

"The  fact  that  audi  employ^  may  have  been 
guilty  of  contributory  negligence  shall  not  bar  a 
recovery  therein  where  his  contributory  negli- 
gence was  slight  and  that  of  the  employer  was 
KTOBs,  in  comparison^  but  the  damages  may  be 
dimini^ed  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploy&"   Section  1. 

In  addition  to  the  InatmcUona  complained 
of  by  appellant,  the  court  gave  to  Uie  Jnzr 
an  InstmctltMi  reaoested  by  plaintiff,  stating 
tiie  doctrine  of  ccmtribntory  negligence  In  ao- 
cordance  with  said  stahite. 

[1]  At  the  close  of  bis  reading  of  instruc- 
ttons  to  the  jury,  the  judge  suggested  that 
there  was  an  Inconsistency  in  the  instnic- 
tlona  relating  to  that  Issue.  He  then  special- 
ly directed  the  attention  of  the  jury  to  the 
instmctlon  which  he  had  given  at  plalntUTs 
request  and  read  It  to  them  a  second  time, 
with  the  further  direct  statement  that  this 
was  a  correct  statement  of  the  law.  In 
view  of  this  action  by  the  court,  wo  dean  It 
unnecessary  to  examine  the  instructions  com- 
plained of.  Assuming  that  they  were  erro- 
neous, the  instruction  as  finally  given  had 
the  effect  of  withdrawing  those  erroneous 
Instructl<»is  from  the  consideration  of  the 
jury.  That  a  court  may  thus  correct  its  own 
error  seems  too  plain  to  leave  room  for  ar- 
gument. 

[2}  Appellant  also  complains  of  d^end- 
ant's  instructions  numbered  14  and  24  as 
given  by  the  court.  These  instructions  re- 
lated to  the  question  of  negligence  of  the  de- 
fendant, if  from  the  evidence  the  jury  believ- 
ed certain  stated  facta.  The  criticism  upon 
these  instructions  Is  that  each  of  them  pur- 
ported to  state  a  complete  defense,  but  omit- 
ted certain  facts  concerning  which  evidence 
had  been  introduced  pertaining  to  defend- 
ant's alleged  negligence.  Assuming  that  the 
omitted  evidence  should  have  been  stated, 
the  record  Is  not  In  the  condition  necessary 
to  enable  us  to  determine  that  the  error  was 
prejudicial  to  the  plaintiff. 

"There  shall  be  no  presumption  that  error  is 
pr^didal,  or  that  injury  was  d<Hie  if  error  is 
shown."    Code  of  Civ.  t  476. 

The  statement  of  the  case,  as  set  forth  in 
the  transcript,  says  that : 

The  court,  "on  its  own  motion  and  at  the  re- 
quest of  the  plaintiff,  instructed  the  jury  hi  part 
as  follows." 

After  setting  forth  certain  Instructions 
thus  given,  It  Is  further  said : 

"That  thereupon  the  court  instructed  the  jury' 
in  part  as  follows,  at  the  request  of  the  d^nd- 

ant." 

After  setting  forth  those  Instmctlonfl,  It  is 
said  that: 
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"Other  lostractlons  were  given  hy  the  court 
of  its  own  motion  and  bv  request  of  plaintiff  and 

defendant  not  here  set  forth." 

There  Is  not  even  a  statement  that  the  in* 
structions  placed  in  the  record  Include  all  of 
the  Instructions  given  with  respect  to  the 
propositions  covered  by  the  InstrnctitHUi  pot 
Into  the  record. 

"It  is  said  in  the  transcript  t^at  the  instruc- 
tion otmiplained  of.  'among  others,'  was  givoL 
The  others  referred  to  are  not  contained  in  uie 
transcript,  and  we  have  no  meODa,  therefore,  of 
judging  what  bearing  tJie^  tan?  have  had  upon 
the  fHie  io  question.  If  it  should  be  conceded, 
therefore,  that  the  instxuction  complained  of 
should  have  been  qnalified  or  modified  in  some 
degree,  it  may  be  that  the  instructions  omitted 
would  have  qualified  or  modified  the  one  in  ques- 
tion, and  the  rule  is  well  settled  that  instrue- 
tioos  are  to  be  read  and  considered  as  a  wh<de, 
and  the  fact  that,  wbea  taken  severally,  some 
of  them  have  failed  to  enunciate  in  precise  terms 
and  with  legal  accuracy  propositions  of  law,  does 
not  render  them  erroneous.  Hanson  v.  Stine- 
hoff,  139  Cal.  171,  17S,  72  Pac.  913,  915. 

"Where  numerous  instructions  are  given  [as 
in  this  case]  it  may  well  be  that  some  particular 
instruction  fails  to  contain  a  complete  or  ac- 
curate statement  of  the  law.  If,  bowever,  when 
the  entire  charge  is  examined  the  omissions  or 
inaccuracies  in  a  particular  instruction  appear 
to  have  beoi  supplied,  and  the  jury  fairly  and 
consistently  instructed,  generally,  as  to  the  law, 
tltis  is  rumcient  to  defeat  any  claim  at  wror 
predicated  on  defects  in  particular  instructions." 
Henderson  v.  Loe  Angeles  Traction  Co..  160 
CaL  689,  699.  89  Pa&  976,  980. 

Hie  Judgment  and  order  are  affirmed. 
We  concor:  JAMES,  J,;  SHAW,  J. 


PBDEBIRA  T.  PEIDREIRA.    {C&y.  1632.) 

(District  Court  of  Appeal,  Third  District,  Call- 
hiniia.   Feb.  6^  1917.   Rehearing  Denied  by 
Supreme  Court,  April  4,  1917.) 

1.  Husband  and  Wxr  $»29&— Aonon  ros 
Sepa&atb  MAiN-ranANOfr— Bvidkrck. 

In  a  wife's  action  for  separate  maintenance 
tor  cmel  and  inhuman  treatment,  where  the 
pleadings  contained  no  apprc^riate  all^tion 
with  reference  to  defendant's  acts  before  the 
marriage,  plaintiff's  evidence  that  defendant  had 
had  intercourse  with  her  frequently  for  seven 
or  eight  years  before  their  marriage,  and  at 
neariy  every  such  occurrence  bad  promised  to 
marry  her,  was  improperly  admitted  as  without 
the  issues,  and  calculated  to  pre^odiee  defendant 
with  the  jury  and  court, 

[EM.  Note.— F(^r  other  cases.  Me  HnAand  and 
Wife,  Cent  Big.  S  1089.] 

2.  HCSBAND  AND  WiFK  «sa2D6— ACTION  FOB 
SePAEATE  BiASNTBNAItCB  —  BVIDBNOX  — 
PI.EADINO. 

In  an  acticm  for  separate  maintmance  on 
the  ground  of  cruel  and  inhuman  treatm^ot,  al- 
legations  of  specific  cruel  treatment  did  not  war- 
rant admission  of  evidence  <rf  specific  acts  of 
cruelty  other  than  those  presented  by  the  plead* 
ings. 

[Rd.  Note.— For  other  cases,  see  Hosband  and 
Wife,  Cent.  Dig.  8  1089.] 

Husband  and  Win  «=»298(1, 2)— Action 
TOB  Sepabatb  Maimtbnanos— Inqvist  In- 
to Wifk'b  NxcEearnBs. 
The  Court  should  have  permitted  an  inquiry 
into  plaintiff's  necessities  and  her  manner  of 
living  in  order  Uiat  a  suitable  award  might  be 


made  for  her  maintenance;  the  discretion  of 
the  trial  court  not  being  arbitrary,  but  to  be 
exercised  in  view  of  the  nei^ssities  of  tiie  par* 
ties,  and  defendant's  financial  condition  and 
his  earning  capacity,  together  with  plaintiff's 
possessitois  and  her  accustomed  style  of  living, 
being  iHx>per  elements  to  be  regarded. 

[Eld.  Note.— F(»  other  casea,  see  Husband  and 
Wife,  Cent  Dig.  |  1093.] 

4.  WZTNESSBS  «=3275(3)  —  Cboss-Exahina- 

TXON— Action  fob  Sepabate  Maintbnance. 
Where  idaintiff  set  up  defendant's  having 
bad  her  committed  to  a  hospital  for  the  insane 
as  an  act  of  crudty,  and,  on  her  direct  exami- 
nation, she  testified  to  facts  concerning  the  oc- 
currence that  would  necessarily  create  the  im- 
pressicm  that  she  was  sane  at  the  time,  defend- 
ant's inquiry  on  cross-examination,  directed  to 
the  point  that  plaintiff  did  not  know  she  w«lb 
examined  or  committed,  in  other  words,  t^at 
her  mind  was  a  blank  as  to  what  hmppmed, 
should  have  been  permitted. 

[Ed.  Note.— For  other  cases,  aae  Witnesses, 
Cent  Dig.  {  969.] 

5.  Husband  and  Win  ^297— Action  tob 
Sepabate  Maintemancb  —  Pbbpondebahci 
OF  Gvidencb. 

In  a  wife's  action  for  separate  maintenance 
on  the  ground  ot  cruel  and  inhuman  treatment, 
th^  law  requires  that  tiie  jury  lie  conviiiced  of 
cruelty  by  a  preponderance  of  evideooe  to  justi- 
f y  finding  for  plaintiff. 

[EM.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  1090.] 

6.  Husband  and  Wife  <s=>298%  —  Action 
FOB  Sepabate  Maintenance  —  Instbdc- 
tions. 

The  court  Instruoted  that  if  the  jury  found 
plaintiff  was  sane  at  the  time  of  the  marriage, 
and  there  was  evidrace  of  cruelty,  verdict  would 
be  tor  plaintiff  in  the  amount  the  jury  michC 
determine  to  be  adequate,  etc.,  and  that,  if  the 
jury  believed  from  the  testisKmy  that  plaintiff 
was  treated  in  a  cruel  and  inhuman  manner, 
as  alleged,  and  that  the  general  treatmoit  of- 
plaintiff  by  defendant  frtun  the  time  oS  marriage 
to  the  date  of  commencement  of  trial  was  cruel 
and  Inhuman,  verdict  would  be  for  plaintiff. 
Held,  that  the  instructioa  was  erroneous  as  Ig- 
noring the  conmdormtiou  of  the  w^ght  and 
credibility  of  the  evidence  as  to  the  cruelty  and 
the  jury^s  proper  functicm  in  relation  thereto, 
also  in  failmg  to  state  the  elements  that  should 
enter  into  the  determinaticm  of  the  amount  to 
be  awarded  [daintiff. 

[E)d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {S  1091.  1092  ] 

7.  Husband  and  W^fb  4=9396^  —  AonoN 
FOB  Sepabaix  Uaintenancb  —  Ihbtbuo- 

TIONB. 

An  instruction  as  to  the  general  treatment 
of  idaintiff  was  not  justified  by  the  pleadings, 
there  being  no  sUegation  of  general,  cruel  treat- 
ment of  plaintiff  by  defendant 

[Ed.  Noteu— For  other  oases,  see  Hosband  and 
Wife,  Cent  Dig.  H  IWl.  1092.] 

8.  Husband  and  Wieie  ^296^  —  Action 
FOB  Sepabate  Maintenance  —  Instbuo- 
tions. 

In  a  wife's  action  for  separate  maintasapce 
for  crud  and'  inhuman  trcatmmt  wher^  die 
alleged,  as  an  act  of  cruelty,  that  her  husband 
procured  her  commitment  to  a  hospital  for  the 
insane,  the  husband  had  a  right  to  expect  that 
the  jury  would  be  instructed  along  the  line  sog- 
gested  by  htm  in  reqnests  omcenung  bis  theory 
as  to  the  wife^s  insanity  at  the  time  of  the  mar- 
riage. 

[Bd.  Note.— For  other  cases,  see  HuriMnd  and 
Wife,  Cent  Dig.  U  1091,  1092.] 
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8.  HUBRUrD  AHD  TVfCR  «3>SB8^  —  ACTION 
FOE  SBPABATB  iBlAIHTXNANCE  —  INBTBVO- 

IIONB. 

Id  a  wife's  action  for  separate  maintenance 
tor  croel  treatment,  though  the  Jury's  verdict 
was  simply  adrisMy,  it  waa  neverthelesB  im- 
portant tnat  the  jury  should  be  clearly  instruct- 
ed, particular!^  in  view  of  the  usual  inclination 
on  the  part  of  the  jod^e  to  adopt  its  findings, 
and  the  fact  that  they  were  adopted. 

ra^d.  Note^— For  other  cues,  see  Hasband  and 
Wife,  Cent  Dig.  »  1001,  1092.] 

la  HtrSBARD  AHD  WiPE  <8=»298(1,  2)  —  AC- 
TION K>B  Sepabate  Maintenancb— Aixow- 

ANCB  FOB  AtTOENKY'B  FeES  —  BUBDBN  OP 
PbOOF— STATtTTE. 

A  wife  is  entitled  to  an  allowance  tor  at* 
tomey's  fee  in  her  suit  for  separate  maintenance 
wily  when  it  is  necessary  to  enable  her  properly 
to  maintain  her  action,  and  the  burden  is  cm 
her  to  show  that  tibe  allowance  is  necessary; 
Civ.  Code,  f  137,  goToning  the  matter,  contem- 
plating that  it  shall  be  made  only  when  neces- 
sary to  enable  the  wife  to  iKresent  her  case. 
.  Note.— other  cases,  see  Husband  and 
Cent.  Dig.  |  1098.] 

Appeal  from  Sup^or  Court,  Mezced  Coun- 
ty; E.  N.  Hector,  Judge. 

Action  for  separate  mainteDauce  without 
dirorce  by  Mary  Pedrelra  against  A.  F. 
Pedreira.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Keversed. 

F.  W.  Henderson  and  Hu^  E.  Landram, 
both  of  Merced,  for  appellant  Jack  Mabon, 
of  Merced,  for  regpondent. 

BURNEJTT,  J.  Tbe  action,  brought  under 
section  187  of  the  Clril  Oode  and  grounded 
upon  cruel  and  InTaufnan  treatment,  was  for 
separate  maintenance  without  divorce.  The 
specific  instances  of  cruelty  alleged  vr&n: 
(1)  Defendant  absented  himself  during  the 
birth  of  a  (^ild  to  plaintiff;  (2)  defendant 
did  not  provide  a  doctor  or  nxtxae  for  plain- 
tiff daring  childbirth;  (3)  said  neglect  caused 
plaintiff  great  physical  pain  and  mental  an- 
guish by  reason  of  which  the  child  was  born 
dead;  (4)  that  on  April  14,  1914,  defendant 
caused  plaintiff  to  be  moved  to  the  Merced 
sanitarium,  and  thence  to  the  Merced  coun- 
ty Jail,  whence  the  plaintiff  was  committed 
to  the  state  hospital  at  Stockton;  (6)  that, 
upon  her  release  from  said  hospital  In  July 
1914,  defoidant  refused  to  take  plaintiff  to 
bUf  home  or  to  live  with  her  as  his  wife. 

In  the  answer  there  was  a  spedflc  denial 
1^  the  allegations  of  cruelty,  an  admission 
that  plaintiff  was  committed  to  said  hospital, 
but  an  explanatory  averment  that  defendant 
was  advised  by  the  medical  att^dants  of 
ptalntlff  that  it  was  necessary,  for  the  pro- 
tection of  the  plaintiff  and  those  who  might 
cune  In  contact  with  her,  that  abe  be  com- 
mitted to  said  hospital  because  she  was  vio- 
lently insane,  and  that  she  was  regularly 
committed  to  the  state  hospital  after  a  hear^ 
Ing  in  the  superior  court  of  the  county  of 
Merced.  •  Defendant  furOier  allied  that 
idalntlff  'had  agreed  to  accept  tram  defend- 
ant flie  sum  of  ¥40  per  month  as  and  for  her 


separate  maintenance.  By  way  of  cross-com- 
plaint It  was  further  averred  that  at  the 
time  of  the  marriage  of  plaintiff  and  defend- 
ant she  was  of  unsound  mind  and  not  capa- 
ble of  contracting  marital  relations;  that  be- 
cause of  this  Insanity  defendant  prayed  for 
an  annulment  of  the  marriage. 

The  action  was  tried  with  the  assistance 
of  a  jury.  The  Jury  found  that  the  plalnUtt 
was  not  insane  at  the  time  of  the  marriage; 
that  defendant  had  treated  plaintiff  In  a 
cruel  and  Inhuman  manner  subsequent  to 
said  marriage;  that  plaintiff  had  not  agreed 
to  accept  the  sum  of  $40  per  month  for  her 
separate  maintenance;  and  that  $75  pet 
-month  was  a  reasonable  amount  for  sudi 
purpose.  The  court  adopted  said  findings 
and  rendered  Judgment  accordingly,  and  In 
addition  allowed  plaintiff  $400  for  her  at- 
torney's fees. 

It  Is  claimed  by  appellant  that  many  prej- 
udicial errors  are  disclosed  by  the  record, 
and  we  proceed  to  notice  some  of  tiie  asslgn- 
menta 

Over  objection,  plaintiff  was  permitted  to 
testify  that  the  defendant  had  had  Inter- 
,  course  with  her  frequently  for  seven  or  eight 
years  prior  to  their  marriage,  and  that  at 
nearly  every  such  occurrence  he  promised  to 
marry  her.  The  court  declared  "It  would 
not  be  evidence  that  you  oould  upon," 
but  ovOTTuled  the  objection. 

[1]  The  evidence  seems  to  have  been  en- 
tirely outside  of  the  issues  made  by  the 
pleadings  and  could  hardly  assist  "In  getting, 
at  the  truth  of  the  facts ,  disputed."  The 
natural  effect  of  such  testimony  would  be  to 
ezdte  sympathy  for  the  plaintiff  and  hostil- 
ity toward  the  defendant.  It  can  be  easily 
imagined  how  the  Jury,  or  the  Judge  of  the 
court,  for  that  matter,  would  regard  with  in- 
dignation and  contempt  a  man  who,  under 
repeated  promises  of  marriage  had  seduced 
plaintiff  and  had  actually  been  guilty  of 
such  Illicit  conduct  while  his  first  wife  lay 
upon  her  deathbed.  The  prejudice  thus 
aroused  would  hardly  permit  of  a  dispassion- 
ate and  impartial  consid^ation  of  the  evi- 
dence relevant  to  the  issues  made  by  the 
pleadings. 

Bespondent  contends  that: 

"The  object  of  this  testim<Hiy  was.  not  to 
prejudice  the  defendant  in  the  eyes  of  the  juiT. 
but  to  arrive  at  facts  which  would  and  did 
throw  light  (m  the  Issues  Involved.  These  acta  - 
of  intercourse  bore  directly  on  the  attitude  of 
the  defendant  at  the  time  he  married  plaintiff, 
and  were  the  very  acts  upon  which  hu  subse- 
qnent  treatmcait  of  plaintiff  Tras  based;  they 
were  tactB  oecessary  to  be  before  the  jury  In 
order  to  obtain  a  fair  aqderstandlng  as  to  tiie 
relations  ot  the  parties." 

Afl  to  tbla  ve  think  plaintiff  is  in  error. 
If  it  bad  beat  supposed  that  It  was  fanpor- 
tant  to  inquire  into  the  acts  of  appellant  be- 
fore the  marriage,  there  should  have  been 
some  appropriate  allegation  in  refer«ice 
thereto.  The  fact  la,  said  evidence  refers  to 


rsd 
wife. 
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a  time  remote  from  aiiTtbliig  referred  to  In 
the  complaint  aod  to  conduct  before  mar- 
riage, wbereaa  the  canse  of  action  la  entirely 
based  apon  treatment  ot  plaintUf  by  defend- 
ant aftCT  tbe  marriage  took  place.  Ot 
course,  the  general  rule  Is  as  stated  In  Jones 
on  Evidence,  toI.  1,  par.  140a,  that : 

"BvidezLce  of  other  acts  of  the  parties,  outside 
of  the  acts  io  record  and  unconnected  with  it, 
are  not  senerall?  admitted  in  evid^ce." 

"Th©  rule  exdudes,"  a<  stated  in  Peotde  t. 
Lane,  100  Ctal,  379.  34  Pac  956,  "aH-  evidence 
of  collateral  facts,  or  those  whidi  are  incapable 
of  affording  a  reastmable  presumption  or  logical 
inference  as  to  the  principal  fact  or  matter  in 
dispute;  and  evidence  of  another  otfense  can* 
not  be  given  unl«ss  there  is  some  clear  cranec- 
tion  between  the  two  offenseB  by  which  it  may 
be  logically  inferred  that  if  guilty  of  the  one 
the  defendant  is  also  guilty  of  the  other." 

Tbe  statement  was  made  In  a  criminal 
case,  but  tbe  same  principal  would  manifest- 
ly apply  here.  We  can  see  no  logical  connec- 
tion between  said  conduct  before  marriage 
and  the  acts  after  marriage  which  are  set 
out  in  the  complaint. 

[2]  Objection  was  also  made  to  evidence  of 
other  Bpedflc  acts  of  cruelty  than  those  pre- 
sented by  the  pleadings.  If  Important  enough 
to  be  shown,  they  were  certainly  important 
enough  to  be  alleged.  It  may  be  permissible 
to  show  a  general  course  of  conduct  as  sup- 
plementing 8pe<dflc  acts  of  cruelty  where  only 
the  specific  acts  are  set  out,  but  the  mllngs 
complained  of  could  hardly  be  justified  ex- 
cejft  upon  the  erroneous  theory  OuA  it  is  not 
necessary  to  all^  any  spedflc  act  but  that  a 
genranl  allegatl<m  of  cruel  treatment  Is  suffi- 
cient 

[S]  We  think,  also,  that  the  oocut  should 
have  permitted  an  inquiry  into  the  necessi- 
ties of  the  plal^tifF  and  her  manner  of  living 
In  order  that  a  suitable  award  might  be  made 
for  her  maintenance.  Manifestly,  much  dis- 
cretion In  this  matter  must  be  confided  to 
tbe  trial  court,  but  the  discretion  is  not  an 
arbitrary  <me  and  must  be  exercised  in  view 
of  the  dreumstancea  of  ttie  parties.  Tbe 
financial  omditlon  of  the  defendant  and  hla 
earning  capacity,  togethw  with  the  posses- 
sions of  the  plaintiff  and  her  accustomed 
style  of  lirlng,  were  proper  elements  to  be 
regarded  in  tbe  conaldoratlon.  In  Kusel  t. 
Kusel.  147  Cal.  60,  81  ^c.  295,  there  la  an 
interestli^  discussion  of  the  difference  be- 
tween  an  allowance  to  the  wife  on  dlT<nrce 
and  the  sqiarate  maintenance  that  Is  contem- 
plated by  the  Code.  Referring  to  the  latter, 
it  Is  said: 

"Tbe  action  does  not  contemplate  a  divorce, 
but,  on  the  contrary,  tiiat  the  parties  shall  cta- 
tinue  to  remain  as  they  were  before,  husband 
and  wife.  The  rights  of  the  wife  in  tiie  remain- 
ing property  of  the  husband  are  not  destroyed 
or  affected  in  the  least  by  the  decree  or  judg- 
ment. The  necessity  for  the  separate  mainte- 
nance may  terminate  at  any  time  by  recinicdiia- 
tion  of  the  parties,  or  by  the  death  ot  tme  of 
them.  Hie  law  favors  the  reconciliation  of  tbe 
parties,  and  it  should  not  be  construed  bo  as  to 
afford  a  temptation  for  the  wife  to  press  an 
actiiHi  for  maintraance  ratber  than  to  aeek 
restoratUn  to  her  marital  riglits." 


I  BBPOBTOB  <0b1. 

This  view  of  Qte  iqiMt  of  the  law  amphap 
slses  the  Importance  of  confining  Hie  allow- 
ance to  the  necessary  maintenance  of  Ow 
wife  in  comfort  and  decency  according  to  her 
accustomed  standard  of  living. 

[fl  We  think  the  cross-eaamlnatlon  of 
plaintiff  in  reference  to  her  oranmltment  to 
the  hospital  for  the  insane  was  improperly 
curtailed.  On  her  direct  examination  ahe 
had  testified  to  tacts  concerning  said  occur* 
rence  that  would  necessarily  create  the  im- 
presslim  that  she  was  sane  at  the  tlm&  It 
would  be  ai^ed  from  thla  that  the  husband 
had  knowledge  of  her  condltlw  and  was' 
therefore  chargeable  with  cruelly  In  having 
her  committed.  To  rebut  this  unfavorable 
Inference  several  questions  were  asked  of  the 
witness  directed  to  the  point  that  she  did  not 
know  even  that  she  was  examined  or  com- 
mitted; In  other  words,  that  her  mind  was 
a  blank  as  to  what  happened.  The  inquiry 
-was  addressed  to  the  same  matter  involved 
in  the  direct  examination  and  should  have 
been  permitted.  It  may  be  added  that  coun- 
sel tor  appellant,  at  the  time  of  the  direct 
examination,  sought  to  have  respondent  de- 
clare whether  she  claimed  to  have  been  sane 
at  the  time  she  was  committed,  and  her  coun- 
sel answered :  "Yes,  yon  bet  she  was."  It  Is 
true  that  a  moment  after  he  said : 

"I  don't  claim  she  was  railroaded.  Tbe  Jury 
can  draw  their  own  conclusion.  I  dm't  claim 
that  she  was  sane  or  insane." 

However,  the  effect  of  her  testimony  was 
as  we  have  Indicated,  and  appellant  had  the 
l^al  right  to  subject  It  to  the  test  of  cross- 
examination,  nie  gravity  of  the  Inquiry  is 
quite  apparent,  as  It  Involved  the  most  serl* 
one  charge  of  cruelty  In  the  case. 

After  stating  to  the  Jury  that  they  must 
first  find  whether  plaintiff  was  sane  or  In- 
sane at  the  time  of  her  marriage,  the  court, 
on  request  of  pleintttT,  gave  this  Instruction : 

"If  you  find  that  the  plaintiff  was  sane  at 
the  time  of  the  marriage  and  thore  is  evidence  ot 
craelty,  thai  your  verdict  will  be  for  the  idaln- 
tiS,  in  the  amount  that  you  may  determine  to  be 
adequate,  and  for  her  attorney's  fees  and  for 
her  costs  of  suit 

"I  instruct  yon  that  If  you  believe  from  the 
testimony  introduced  in  thia  case  that  tbe  plain- 
tiff was  treated  in  a  cruel  and  inhuman  manner 
as  alleged  in  the  comi^aint,  and  you  believe 
that  the  general  treatment  of  the  plaintiff  by 
the  defenoiBnt  from  tbe  time  ot  the  marriage  to 
the  date  ot  the  commencement  of  this  trial  was 
cruel  and  Inhuman,  your  verdict  will  be  for  the 
plaintiff." 

[5, 1]  Probably  the  most  serious  objection 
to  the  Instruction  Is  that  It  autborlzed  the 
jury  to  find  for  plaintiff  if  there  was  any 
evidence  of  cruelty.  The  law,  of  course  re- 
quired that  they  be  convinced  by  a  prepon- 
derance of  the  evidence  In  order  to  Justify 
such  finding.  Tbe  instruction  as  given  also 
ignored  the  consideration  of  the  weight  and 
credibility  of  such  evidence  and  the  proper 
function  of  the  jury  in  relation  thereto.  It 
Is  subject,  also,  to  criticlam  in  falling  to  state 
the  elements  that  should  eater  into  tbe  de- 
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termination  of  the  amount  to  be  awarded 
plaintiff. 

[7]  The  InstructioD  as  to  the  general  treat- 
ment of  plaintUt  by  defendant  was  not  Jns- 
tlfied  by  the  pleadings.  There  was  no  such 
allegation,  and  therefore  it  was  not  within 
the  issnes.  Following  the  Instmctlon,  the 
Jury  might  have  believed  that  none  of  the 
epeclflc  allegations  of  cruelty  was  supported, 
and  yet  have  found  in  favor  of  plaintiff  upon 
this  sweeping  direction  as  to  general  treat- 
ment. This  would  be  contrary  to  the  estab- 
lished rules  of  practice. 

[I]  Appellant  complains  also  of  tiie  action 
of  the  court  in  refusing  certain  instructions 
proposed  by  him  concerning  his  theory  as 
to  the  insanity  of  plaintiff  at  the  time  of  the 
marriage.  They  seem  to  embody  a  correct 
principle  of  law,  and  It  is  not  shown  that 
they  were  Inapplicable  to  the  evidence.  Ap- 
pellant had  a  right  to  expect  that  the  Jury 
would  be  instructed  along  the  line  su^eBted. 

[>]  In  considering  the  dnstructionB,  we  are 
mindful  of  the  fact  that  the  verdict  of  th^ 
}ury  was  simply  advisory,  and  that  the  erro- 
neous action  of  the  court  thereon  must  be 
regarded  in  a  somewhat  different  light  from 
the  case  where  a  jury  may  be  demanded  as 
of  right.  However,  In  view  of  tbe  natnral 
and  usual  inclination  on  the  part  of  the  Judge 
to  adopt  the  findings  of  the  Jury  and  the  fact 
that  they  were  adopted  in  this  case.  It  seems 
quite  Important  that  the  Jury  should  hare 
been  correctly  Instructed. 

[10]  There  is  apparent  justification  for  ap- 
pellant's complaint  as  to  the  allowance  of 
$400  for  an  attorney's  fee.  As  we  under- 
stand It,  the  law  is  settled  that  a  wife  is 
entitled  to  an  allowance  of  this  kind  only 
when  it  is  necessary  to  enable  her  pr<^erly 
to  maintain  her  action  and  tbe  burden  is  up- 
on her  to  show  that  such  allowance  la  neces- 
sary. Bespondent  Is  challenj^  by  appellant 
to  point  out  any  evidence  sho\vlng  such  ne- 
cessity. It  is  declared  that  plaintiff  made  no 
attempt  of  any  kind  to  prove  that  It  was  nec- 
essary, that  the  record  la  al)8oluteIy  silent 
upon  the  point,  and  that  there  are  no  findings 
of  fact  upon  which  such  an  order  could  be 
based.  The  only  reply  Is  that  the  contention 
is  absurd,  but  it  can  hardly  be  so  easily  an- 
swered. The  statute  Itself,  section  137  of 
the  Civil  Code,  contemplates  that  the  order 
shall  be  made  only  when  it  Is  necessary  to 
enable  the  wife  to  present  her  case,  and,  in 
commenting  upon  this  provlslwi  of  the  law, 
tbe  Supreme  Court,  In  Loveren  t.  Loveren, 
100  Cal.  4»1,  35  Pac.  87,  said : 

"The  plain  object  of  this  statute  was  to  em- 
power tbe  court,  •  •  •  upon  a  proper  show- 
ing made  by  the  wife  fo.-  that  purpose,  to  com- 
pd  the  husband  to  provide  her  with  the  means 
neeeaiary  to  enable  im  to  proseente  or  defend 
the  action." 

Other  em»s  are  dairoed  by  appellant,,  but 
it  la  deemed  unnecesaary  to  notice  them  'spe- 
clllcally.   It  la  earnestly  contended  that  the 


evidence  is  utterly  insuffldent  to  support 
the  findings  of  cruelty.  There  is  force  In  the 
contention,  but  we  are  not  prepared  to  say 
that  there  is  an  entire  failure  in  tliat  respect. 
The  evidence,  however,  bearing  upon  and 
lending  support  to  the  allegations  of  the 
complaint,  seems  quite  meager,  and  we  think 
in  fairness  to  appellant  that  there  should 
be.a  new  trial.  If  the  evidence  were  strong 
and  c<mvlncing,  it  ml^ht  be  held  that  the  er- 
rors coinmltted  were  without  prejudice ;  but, 
as  the  case  appears  bo  doulitful  upon  the 
merits.  In  view  of  tbe  record  we  think  the 
judgment  abould  not  be  permitted  to  stand. 
It  la  therefore  rereraed. 

We  oonenr:  CHIPMAN,  P.  J.;  HABT,  J. 


POBTEB  T.  STOCKDALE  et  al.  (Clt.  1628.) 
(District  Oourt  of  Appeal,  "OilrA  District, 
Califomfa.  Febu  12, 19170 

1.  SfKCIFIC  PSBFOBHAirOB  «E»lld— Al»<tDACT 

OF  CorrsiDEBATioN — Eviobuce. 
In  an  action  toe  specific  performnnce  of  a 
contract  to  conv^  placer  mining  land,  the  con- 
tract itself  does  not  afford  any  erldence  of  the 
adequacy  of  the  consideration,  tbnu^,  the  con- 
tract bemg  in  vriting,  the  presuciption  is  that 
it  was  for  a  valuable  consideration. 

[EA.  Note.— For  othw  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  382,  383.] 

2.  Specific  Perfobuance  ^»123~Pboof  of 

AOEQUACT  OT  OoNSIDEBATXON— STATTJTK. 

Voder  Civ.  Oode,  |  8391,  [Hiding  that  spe- 
cific performance  cannot  be  enforced  against  a 
party  to  a  contract  if  he  has  not  received  an 
adegaate  consideration,  where  plaintiff,  in  an  ac- 
tion for  specific  performance  m  an  agreement  to 
convey  placer  mining  land,  failed  to  prove  that 
the  c(»isideration  was  adequate,  though  the  point 
was  put  in-  lAue  by  the  pleadings  and  his  atten- 
tion was  called  to  it  on  the  motitm  for  nonsuit, 
when,  if  raQueated,  the  oourt  would  have  per- 
mitted him  to  supply  the  evidwce,  Judgmsut  of 
nonsuit  was  proper. 

[Ed.  Note.~For  other  cases,  see  Spedfie  Per- 
formance, Cent.  Dig.  SI  397,  39&.] 

Appeal  from  Superior  Court,  Nevada  Coun- 
ty ;  George  L.  Jones,  Judge. 

Action  by  Frank  B.  Porter  against  I4ea 
Ellen  Stockdale  and  others.  From  a  Judg- 
ment of  nonsuit,  and  an  order  denying  mo- 
tion for  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  affirmed. 

H.  H.  Eaton,  of  San  Francisco,  for  appel- 
lant Henneaay  ft  Peterson,  of  Grasa  Valley, 
for  respondaita 

BCBNETT.  J.  The  action  la  tor  spedflc 
performance  of  an  agreement  to  convey  cer- 
tain plac»  mining  land  In  Nevada  county. 
After  plaintiff  had  introduced  his  evidence  at 
the  trial  a  motiMi  for  nonsnlt  was  made  upon 
the  grounds  that  the  annjAalnt  tailed  to  state 
a  cause  of  action ;  ttiat  fbe  idalntlff  was  bar- 
red by  Us  laciiea  In  making  tmder  of  pay- 
ment more  than  8  years  and  6  months  after 
the  third  payment  In  his  contract  became  due, 
and  more  than  2  years  and  5  months  after  the 
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fourth  jnyment  became  doe;  Uiat  time  was 
ot  the  esBOice  of  the  contract,  and  therefrae 
plaintiff  conld  not  recover;  that  the  delay 
In  making  bis  tender  omstituted  laches  from 
the  very  natare  of  the  land,  It  bebv  mining 
property ;  that  lAalutUT  had  flailed  to  prove 
the  ralne  of  the  land,  and  that  be  had.  not 
Aown  that  the  anm  <^  $700,  as  set  f<nth  and 
mentioned  In  the  contract  sued  npon,  was  and 
Is  a  fair  and  adeqnate  ctxulderation  and  price 
for  the  land  therein  described.  The-  court 
held  that  time  l4  an  easentlal  feature  In  con- 
tracts luting  to  tiie  sale  and  purchase  of 
mining  pn^rty,  and  ttiat,  since  the  tender 
of  paymoits  was  made  long  after  they  became 
due,  the  plaintiff  was  barred  by  bis  laches, 
and,  forthermore,  that  plaintiff  had  failed  to 
prore  an  adequate  consideration  or  whether 
ib  was  fair  and  equltai)le.  A  motion  for  a 
new  trial  was  made  and  denied,  and  the  ap- 
peal Is  from  that  order  and  the  Judgment  of 
nonsuit. 

It  is  to  be  observed  that  appellant  seems  to 
have  been  rather  Indifferent  to  the  view  of 
the  trial  court  as  to  the  adequacy  of  the  con- 
sideration. It  appearing  that  in  his  assign- 
ment of  his  reasons  for  excepting  to  the  rul- 
ing there  is  no  allnslcm  whatever  to  this 
ground,  although  the  court  had  made  it  very 
emi^tic^  stating: 

"Further  than  that,  it  soems  to  me,  even  if  the 
court  should  ht^  against  the  defendant  upon  the 
ground  of  inexcusable  deday  and  laches,  tiiere  is 
no  sbowiDj;  before  the  court  which  would  enable 
the  court  to  say  what  is  the  value  of  the  land, 
or  whether  the  compensation  agreed  upon  is  fair 
and  equitable.  *  •  *  It  is  an  acUon  in  eq- 
uity, and  that  is  one  of  the  essential  factors  that 
the  compensation  ia  fair  and  reasonable." 

We  notice,  also,  that  in  the  aasigpnents  of 
error  there  Is  the  same  omission  and  the 
opening  brief  of  appellant  is  entirely  silent 
on  the  subject  Nevertheless,  the  question  Is 
of  vital  Importance  In  this  state.  The  statute 
Itself  Is  clear  and  the  declslooa  applying  and 
enforcing  It  numerous  and  conclu^ve.  We 
may  notice  a  few  of  these. 

In  Morrill  v.  Everson,  77  CaL  IIC,  19  Ftic 
190,  it  Is  said: 

"Before  the  Code,  the  preponderance  of  au- 
thoritr  was,  that  mere  Inadequacy  of  considera- 
tion, not  amounting  to  evidence  of  fraud,  was 
not  ground  for  refusing  specific  performance. 
Pomeroy  on  Specific  Performance,  }  194.  But 
the  Olvil  Oode  contains  the  following  provision : 
'See  S301.  Specific  performance  cannot  be  en- 
forced against  a  party  to  a  contract  in  any  at 
the  following  cases :  (1)  If  he  has  not  received 
an  adequate  consideration  for  the  contract;  (2) 
it  It  is  not  as  to  him  just  and  reasonable^'  Here 
the  inadeqaacy  et  consideration  seona  to  be 
mentioned  as  a  distinct  ground  from  the  injus- 
tice and  unreasonablenees ;  and  theprovision 
seems  to  be  explicit  and  absolute.  We  do  not 
doubt  that  the  point  of  time  to  which  the  ques* 
tion  of  adequacy  most  rriate  Is  the  time  ta  the 
formation      the  contract" 

In  Windsor  v.  Miner.  124  Cal.  492,  67  Pac. 
386,  the  appeal  was  from  an  order  denying 
the  motion  for  nonmlt,  and.  In  reversing  it, 
the  court  said: 

■  ''fi^edfic  perfoimance  is  an  eqnitaUe  remedy, 
and  it  Is  ittcumbuit  upon  the  pmintifF  in  an  ac- 


tion of  this  diaracter  to  show  both  In  the  aver- 
ments of  hia  pleading  and  in  the  evidence  at  the 
trial  that  he  is  oitltled  to  the  equitable  reUef 
which  he  ie^».  In  the  ahsenoe  of  any  aver- 
ment or  evideuee  as  to  the  value  of  the  mnd  in- 
volved In  the  controversy,  either  as  to  the  whole 
of  it  w  as  to  any  portion  oC  it,  with  nothing 
stated  npcm  wfaidi  to  base  any  estimate  of  the 
value  or  worth  of  the  option  and  wivOege  to  pur- 
chasa,  how  Is  the  court  to  determine  whether  de- 
fmdants  have  TMdved  an  ndequate  eonmderadon 
or  whether  the  contract  ia  as  to  them  just  and 
reasonable?  *  *  *  It  may  be  that  this  laud 
is  worth  S500  an  acre;  U  bo,  $100  par  acre  is 
not  an  adeqnate  consideration  for  ft  *  *  * 
The  allegationB  and  evidence  as  to  imi»rovemeQts 
being  placed  upon  the  land  by  plaintiff  do  not 
tend  to  obviate  or  cure  the  defects  in  i^aintifTa 
case  already  pointed  out." 

In  White  v.Sage,  149  CaL  618,  87  Pac  193, 
after  dtlng  various  prior  dedalons  of  the 
Supreme  Oourt  It  is  said: 

"The  effect  of  these  decisions  is  that  the  mere 
stat^nent  of  the  price  agreed  to  he  paid,  as  in 
this  case,  will  not  suffice.  There  must  be  a 
showing  of  the  value,  at  least,  so  that  the  court 
can  determine  whether  or  not  it  was  in  reasona- 
ble proportion  to  the  price  to  be  paid,  (u*  of 
other  facts  which  are  sufficient  to  saUsfy  the 
court  that  the  ccmtract  is  just  and  reasonable  to 
the  buyer  in  all  its  material  elenunta." 

So  in  Kaiser  t.  Barroo,  16S  ObL  788,  06 
Pac.  806,  it  was  declared  that: 

"Specific  performance  a  contract  for  the 
canveyonce  of  land  cannot  be  had  by  a  vendee 
where  it  is  neither  alleged  nor  proved  that  the 
vendor  had  received  an  adequate  consideration 
for  the  contract,  and  that  as  to  him  it  was  just 
and  reusonablu.  nor  that  facts  exist  which  would 
the  inference  that  such  conditioBs 

FlnaUy,  Jn  Haddod:  t.  Knapp,  171  CaL  69, 
151  Pae.  1140,  it  is  said: 

"Whatever  nuiy  be  thr  m!e  in  the  abspnce  of 
statute — and  on  thi<>  point  the  authorities  in  oth- 
er jtirisdictiOTiB  are  not  in  hnrmony — section  3391 
of  the  Civil  Oode  and  the  docisions  of  this  court 
establisli  beyond  the  possibili^  of  question  the 
proposition  that  inndonuacy  of  consideration  is, 
under  the  law  of  California,  an  independrat  and 
distinct  ground  for  dctiyinp  arpecific  perform- 
ance. •  •  *  The  burden  of  alleging  and  prov- 
ing the  adeooacy  of  the  cotudderation  ia  upon 
the  party  sericing  the  relief." 

Oomlng  to  the  fiicti  here,  we  And  that 
plaintiff  alleged  in  his  C(»nplalnt: 

TThat  the  f<um  of  $700  as  set  forth  and  men- 
tioned in  said  instrummt  was  and  la  a  just  fair 
and  adequate  consideratiim  and  price  for  the  land 
therdn  described." 

Defendant**  answer  to  Oils  ms  fnU  and 
spedflc  In  deoyii^  that  the  sum  <^  $700  was 
or  Is  adequate  or  fair  or  Just,  and  no  evidoice 
whatever  was  even  offered  as  to  the  value 
of  the  property  at  the  dme  the  cmitract  was 
executed,  nor  do  any  drcnmstancea  appear 
tending  to  show  that  aaid  cooaldentlon  was 
adequate  or  fiiir  or  just 

[1]  The  contract  was  not  denied,  but  In  this 
eiass  of  cases  the  contract  itself  does  not 
afford  any  evidence  of  the  adequacr  of  ttie 
consideration.  Being  in  writing  the  pre- 
sumption Is  that  it  was  for  a  valuable  oon- 
atderatlon,  but,  as  we  have  aieea,  the  ade- 
quacy is  a  distinct  and  Independrait  ground 
In  an  actltHi  tot  spedflc  performance,  and  It 
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must  be  proTed,  or  tHae  equity  will  afford  th« 
plaintiff  no  rellet 

[2]  If  the  prooi.  was  available  ^alntlff  can 
Uame  only  himself  Cor  fhe  condition  of  tlie 
record.  The  Issue  was  made  by  the  plead- 
ings, and  he  should  have  been  placed  on  his 
gnard.  His  attention  was  also  called  to  It  on 
the  motion  for  nonsuit,  and,  no  doubt.  If  r&- 
quested  the  court,  would  have  permitted  him 
even  then  to  supply  the  evidence.  He  chose, 
however,  to  ignore  that  feature,  probably  for 
a  good  reajscm.  At  any  rate,  it  seems  deci- 
sive of  ttie  controversy,  and  the  Judgment 
and  order  are  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  HABT,  J. 


AI/FPEZTSB  «t  al.  T.  POSTAL  TBLBOBAFH- 

OABLE  OO.    (Olv.  1688.) 

(DIstrlet  Court  of  Appeal,  Third  Dlitrict,  OaU- 
fomia.    Feb.  7,  1917.) 

1.  Municipal  Cobpokationb  4=)663(3),  601— 
Strests  —  NtnsANCBB  —  Theeb  Axono  Szcb- 

WALK8. 

Trees  may  be  lawfully  grown  and  maiutaio- 
ed  along  the  sidewalks  In  the  streets  of  cities 
and  towBB  and  la  front  of  premises  of  abutting 
property  owners,  and  trees  so  grown  are  not  nu- 
sances. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Ckirporations.  Cent  IMg.  {|  1440,  1492-1008.] 

2.  MuitlCXPAZ.    GOBPOUTIOHB    ^»06S^  — 

SnsRS— iNJVBXivo  Tana— BIGHT  of  Ao> 
Tioir. 

While  the  owner  oi  proper^  in  front  of 
whtch  trees  are  grown  and  standing  has  only  a 
qnalified  or  limited  interest  in  them,  an  interest 
subject  and  subordinate  to  the  rights  of  the  city 
to  trim  and  remove  the  trees  whenever  the  public 
interests  require  such  action.  If  a  person  injures 
■nch  trees  without  lawful  right  or  authority,  the 
owner  can  recover  sudi  damages  as  he  may  be 
able  to  show  he  has  suffered  by  reason  of  any 
depreciation  in  the  value  of  bis  property  occa- 
sioned by  the  injury  to  the  trees. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1440.] 

3.  MUNIOIPAX.  C0BP0BA.TI0nB  «=9680,  6&1(1)— 
POWEB  TO  GBUIT  FbANCHUK  XD  PUBLIC 
tjTJLITlEa 

Cities  and  towns  are  empowered,  as  agents 
of  the  state,  to  grant  to  public  utility  corpora- 
tions, such  as  those  engaged  in  the  distribution 
of  water,  gaa,  electricity,  or  the  transmission 
of  telegrams,  etc,  the  right  to  use  the  streets  in 
a  reasonable  manner. 

[EA.  Note-^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  14S9.] 

4.  Municipal  CoaFOBAnoKB  <8=> 663(3)  — 
Streets  —  Injokixs  to  Tbseb  —  Right  op 
Teixokafh  CouPAnr  to  Oueu  Wibib  or 
Branches  of  Tbees. 

A  telegraph  company  did  not  subject  itself 
to  an  action  for  damages  when  it  cut  the  branch- 
es of  trees  growing  in  front  of  dty  property 
along  a  aidewalk  to  clear  its  wires  to  prevent 
interference  with  their  pn^r  operation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Coxporations,  Cent  Dig.  {  1440.] 


6.  MtraiCIPAI.  COBPOKATZORS  «=>66S(S)  — 
Streets  —  Injubibs  to  Tbees  —  Rioht  or 
Tblkqrafh  Oohpant  to  Cuab  Wibes  fbom 

B&ANOHXS. 

A  tdegrapfa  or  telephone  corporation,  In 
trimming  or  severing  the  branches  of  trees  to 
prevent  contact  of  wires  therewith,  can  do  no 
more  than  is  necessary  for  the  proper  and  effi- 
cient working  of  ^tes,  without  Bubjectiag  itaM 
to  dvU  UaUlity  for  damageaL 

tBA.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Gent  Dig.  |  14Mk] 

6.  MUNICIFAL    COKPOBATIOlfB    «es>671(4)  — 

Stkeets  —  Injubibs  to  TaioB  —  Bbuovzho 

Bbancheb  fboh  Wzbbs. 
In  an  action  by  property  owneiB  against  a 
telegraph  company  for  damages  caused  by  Uie 
company'!  cutting  off  the  branches  of  trees  in 
frout  of  plaintiffs*  property  to  clear  its  wires, 
the  burden  was  at  plaintifu  to  show  either  that 
it  was  entirely  unnecessary  to  remove  any 
branches  from  the  trees,  or  tl^t  the  company  re- 
moved more  branches  than  the  situation  with 
respect  to  Its  wires  called  for. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1447. 1450.] 

7.  MUITIdPAL    GOBPOBATIOHS    «SS3671(4)  — 

Stsbets  —  InJiTBRs  to  Tbebb  —  RKHovnva 

B RANCHES  nOH  WlBEB— EVIDimCB. 

In  such  action  evidence  AeM  insufficient  to 
sustain  plaintiffs'  burden. 

[£)d.  Note.— For  other  cases,  see  Municipal 
Corporatioiu.  Cent  Dig.  \%  1447, 1460.] 

Appeal  from  SiuMrlor  Oonit,  Xtdo  Ooonty ; 
W.  A.  Andenoiw  Judge. 

Actiw  by  Oaaerlne  Altpeby  and  anothCT 
against  the  Postal  TelegraphrOable  Company, 
a  corporation.  From  a  Judgment  for  plaln- 
tUb,  dafendant  appeal*.  Beversed. 

See^  aln^  26  Cat  App.  266, 14S  Pae.  9B;  26 

OaL  App.  70S,  148  Via.  241. 

Wlllard  P.  Smith  and  B.  B.  Blake,  both  of 
San  Francisco,  for  appellant  B.  B.  Oaddls, 
of  Woodland,  for  respondentB. 

HART,  J.  This  Is  an  action  for  damages 
for  the  alleged  injury  of  certain  walnut  trees 
standing  and  growing  In  and  on  Court  street, 
in  the  city  of  Woodland,  In  front  of  the 
plaintiffs*  houses,  situated  on  lots  8,  0,  and 
10  of  block  4  of  said  dty,  said  lots  being  the 
property  of  the  plaintiffs. 

The  complaint  alleges  a  wrongful  and  un- 
authorized cutting  of  the  Ihnbs  of  the  trees, 
the  charge  so  alleged  being  that  the  defend- 
ant without  lawful  or  any  authority  know- 
ingly and  willfully  cut  down,  chopped,  man- 
gled, mutilated,  disfigured,  and  destroyed  four 
of  said  trees,  and  prays  for  a  judgment  for 
$.^00  and  treble  any  sum  at  which  damages 
may  be  assessed.   Code  Civ.  Proc.  |  7SS. 

The  answer  denies  the  allegations  of  the 
complaint  and  as  an  affirmative  defense  de- 
scribes the  character  of  the  defendant's  busi- 
ness, alleges  the  necessity  of  clearing  Its 
wires  from  the  branches  of  the  said  trees, 
through  the  branches  of  which  said  wires 
pass,  alleges  that  the  lines  of  the  defendant 
have  been  maintained  on  the  street  in  ques- 
tion and  through  said  trees  for  a  long  i>eriod 
of  time  prior  to  the  acquisition  by  the  plain- 
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tiffs  of  ttie  premliKS  !n  front  of  whldi  eald 
trees  stand. 

Tbe  cause  was  tried  by  the  court  withoot  a 
Jury,  and  Judgm^  rendered  and  entered  In 
favor  of  tbe  plaintiffs  tat  tbe  sura  of  f460, 
and  costs.  This  appeal,  supported  by  a  bill 
of  exceptions,  Is  prosecuted  by  the  defendant 
from  said  judgm^t 

The  action  la  ftHmded  on  secUon  783  of  llie 
Code  of  Civil  Procedure,  supra,  nlkldi  reads: 

"Any  pcnuoD  who  cuts  down  or  carries  oS  any 
wood  or  underwood,  tree  or  timber,  or  girdles 
or  otherwise  injures  any  tree  or  timber  on  the 
land  of  another  person,  or  on  the  street  or 
highway  In  front  of  any  person's  house,  vil- 
lage, or  city  lot,  or  cultivated  grounds;  or  on 
tbe  commons  or  public  grounds  of  any  city  or 
town,  or  00  the  street  or  highway  in  front  there- 
in, without  lawful  authority,  is  liable  to  the 
owner  of  sudi  land,  or  to  such  dty  or  town,  for 
treble  the  amount  of  damages  which  may  be  as- 
sessed therefor,  in  a  civil  action,  in  any  court 
havinK  jurisdiction.'' 

Section  8346  of  thB  ClvU  Code  prescribes 
tbe  measure  of  damages  for  the  wrongful 
Injuries  to  tlmt>er,  trees,  or  nndarwood  "upon 
the  land  of  another,  or  removal  thereof." 
The  general  contrition  of  the  defendant  is 
ttiBt  tbe  flndlngB  derive  no  support  from  the 
evidence. 

The  particular  propmltlai  urged  by  the 
defendant;  however.  Is  whether  or  not  a  tele- 
graph company  which  maintains  Its  lines  In 
tbe  public  streets  of  a  town  or  dty  may,  as 
against  an  abutting  property  owner,  lawfully 
trim  trees  growing  and  standing  la  a  street, 
and  tlirongh  whlc^  Its  wtrea  pass,  for  the  pur- 
pose of  preventing  branches  of  such  trees 
from  Interfering  with  the  jnt^w  operation 
of  the  wires  as  transmitters  of  tel^raph 
messages. 

[M]  raiese  propo^ons  will  not  be  con- 
trorerted:  -CI)  That  trees  may  lawfully  be 
grown  and  maintained  along  the  sidewalks 
In  the  sheets  of  cities  and  towns  and  in  front 
of  tbe  premises  of  abutting  property  owners, 
that  Is  to  say,  that  trees  so  grown  are  not 
nuisances  as  would  be  a  pnrpresture  of  any 
character  whldi  would  ordbtarily  have  the 
^ect  of  obstiwitlng  or  materially  Interfnlng 
with  traffic  in  and  over  the  stre^ ;  02)  that, 
while  the  owner  of  property  in  front  of  which 
trees  are  grown  and  standing  has  only  a 
Qualified  or  limited  Interest  In  the  treea— an 
interest  whldi.  In  other  words,  Is  subject  and 
subordinate  to  the  ri^ta  of  tbe  dty  to  trim 
or  remove  them  whenever  the  public  Interests 
require  such  action — ^if  a  person  Injures  sudi 
trees  without  lawful  right  or  autborlty,  audi 
owner  may  maintain  an  actUm  for  damages 
for  the  Injury  so  inflicted  and  recover  sudi 
damages  as  he  may  be  able  to  show  that  he 
has  suffered  by  reascoi  of  any  depredation  In 
the  value  of  his  property  which  has  been 
occasioned  by  such  injury;  (3)  fbat,  where 
trees  so  grown  are  cut,  trimmed,  or  removed 
by  the  city  or  town  for  the  purpose  of  fiadll- 
tatlng  the  use  ot  the  street  in  a  legal  manner 
by  the  public,  ttien  tbe  damage  resulting  ftom 
such  cnttliv  or  removal  to  the  owner  of  tlw 


proper^  in  fn»t  of  which  sndi  trees  are 
standing  Is  damnum  absaue  injuria ;  (4)  that 
dtles  and  towns  are  generally  empowered, 
as  agmts  of  the  states  to  grant  to  public 
utility  corporations  sudi  as  are  engaged  in 
tbe  distribution  of  water,  gas,  dectrldty,  or 
the  transmlssltni  by  electric  currents  of  tele- 
grams or  messages  the  right  to  nse^  In  a  rea- 
sonable manner,  or  so  as  not  to  lnt«^ere  with 
common  trafSc,  tlidr  streets  fCr  the  purpose 
of  Installing  and  maintaining  In  such  streets 
the  equipments  essential  to  the  carrying  on 
of  the  business  of  such  corporations,  and 
that,  when  such  ri^t  or  inlvilege  or  firan- 
cblse  Is  80  granted,  such  corporations  are 
authorised,  upon  sndi  conditions  or  under 
such  restrictions  as  may  have  reasonably 
been  Imposed,  to  remove  from  the  streets  so 
used  any  object  or  thing  whldi  will,  if  pa- 
mitted  to  exist,  prevent  proper  and  effident 
sOTvice  by  them  as  such  corpoiatlonB  to  the 
publia 

[4]  Tbe  last  stated  of  the  fdregoing  jfxcjfoA- 
tions  is  peculiarly  applicable  to  tdegraph  and 
telephone  corporations  maintaining  their 
wires  over  and  along  the  streets  of  dtles  and 
other  urban  communities. 

"The  telegraph  company,"  well  say  counsel  for 
the  defendant  in  their  opening  brief  filed  herein, 
"exercises  its  franchise  in  the  street  as  a  pub- 
he  agency,  and  not  as  a  private  individual. 
It  is  dialed  with  a  public  duty  which  it  can 
neither  shirk  nor  avoid.  It  must  maintain  its 
lines  at  all  times  in  a  safe  and  worliable  condi- 
tion, BO  that  the  messages  of  the  public  may  be 
transmitted  over  them  withoot  delay  and  with- 
out error.  In  this  respect  it  exercises  the  same 
functions  over  its  wires  that  tbe  i>ubUc  authori- 
ties exercise  over  the  streets  and  hjgbways  them- 
selves. The  latter  are  endowed  with  the  right 
and  charged  with  tbe  duty  of  removing  trees 
whenever  thv  beccmw  an  obstructitHi  to  travel 
by  foot  or  vehide  over  the  snrfMe  of  the  hieb- 
way.  The  same  reaeonicg  which  supports  this 
right  requires  that  the  owners  of  the  telegraph 
lines  dedicated  to  public  use  should  be  endowiBd 
with  a  similar  ri^t  and  charged  with  a  simi- 
lar duty  whenever  the  free  transmissloD  of  tele- 
grams over  their  wires  is  obstructed  by  tbe 
growth  of  the  branches  of  trees  among  the  wires 
or  from  any  other  cause.  And  past  ^s  tbe  street 
and  highway  aathwities  are  given  a  wide  lati- 
tude of  discretion  in  perfinming  their  duties, 
so  the  telegraph  company  should  be  giveo  a 
broad  latitude  in  removing  limbs  of  trees  so  long 
as  the  removal  is  not  done  carelessly  or  in  bad 
faitii.  Furthermore,  the  tdegraph  company  hav- 
ing been  granted  tbe  right  by  the  state  to  con- 
struct its  lines  on  the  public  highways,  such  in- 
ddental  powers  as  are  necessary  to  make  tbe 

{trindful  grant  effective  naturally  follow  it  If 
t  were  ouierwise  the  principal  grant  would  ex- 
ist <mly  in  name  and  would  be  absolutely  of  no 
value  or  effect  for  practical  purposes.  Itecog^ 
nizing  the  soundness  of  this  reasoning,  the 
courts  have  uniformly  held  that  the  power  and 
right  to  trim  trees  interfering  with  tdegraph 
wires  exists  in  the  telegraph  company  ownhig 
the  wires." 

See  Southern  Bdl  Tel.  Co.  t.  Constantino 
ei  Fed.  01,  9  O.  C.  A.  359 ;  Southern  Bell  TeL 
Co.  v.  Frauds,  109  Ala.  224,  229,  19  South. 
1, 31 L.  R.  A.  193,  55  Am.  St  Rep.  930 ;  Meyer 
T.  Standard  TeL  Co.,  122  Iowa,  514,  98  N. 
W.  300;  Wyant  Central  Tel.  Co.,  123  Mich. 
51,  81 N.  W.  928,  47  L.  a.  A.  4»7,  81  Am.  St 


Digitized  by  Google 


AI/TFBTEB  T.  POSTAXi  TEl^BORAPH-OABIiB  00. 


S7 


Rep.  156;  HlUer  t.  Detroit,  etc,  By.,  125 
Mich.  171,  84  N.  W.  49,  Bl  L.  a  A.  90C,  84 
Am.  St.  Rep.  668;  Dodd  r.  ConsoUdated  T. 
Co..  57  N.  J.  Law,  482,  31  AO.  960. 

[I]  Of  conrse,  a  telegraph  or  telephone 
corporation.  In  trimming  or  sererlDg  the 
branches  of  trees  to  prevent  cmitact  of  their 
wires  therewith,  will  not  be  permitted  to  do 
more  Id  that  respect  than  la  necessary  for 
the  proper  and  effldent  working  of  their 
wires.  If  It  goes  beyond  this  or  wantonly 
and  unnecessarily  cuts  or  mntltates  tbe  trees 
— that  Is,  If  such  corporation  reoiores 
branches  or  limbs  which  do  not,  and  from 
their  situation  with  respect  to  the  wires  can- 
not, interfere  with  or  impair  the  proper  and 
efficient  nse  of  snch  wires — then  it  is  liable 
for  any  damages  thereby  caused  to  the  ovoex 
of  the  premises  In  fMnt  of  wbidi  tlw  tnes 
stand. 

The  principles  stated  above  are  elemMitary, 
and,  applying  them  to  the  facts  of  the  instant 
case  as  the  evidence  presented  before  ns  dis- 
closes them,  we  cannot  perceive  how  the  find- 
ings may  be  upheld. 

Tbe  facts  are:  That  the  predecessor  in  In- 
terest- of  the  defendant  installed  a  tel^aph 
line  in  the  dty  of  Woodland  and  erested  the 
wires  over  and  along  Court  street  In  said 
city  and  throng  the  trees  in  question  in  the 
year  1886,  and  have  ever  since  so,  maintained 
said  wires.  From  time  to  time  during  the 
period  from  1886-87  down  to  the  date  of 
the  trimming  of  said  trees  in  August,  1911, 
the  defendant  and  its  predeceesor  in  Interest 
have,  when  thp  exigency  of  the  case  required 
it,  trimmed  and  severed  from  the  trees  cer- 
tain of  the  branches  and  limbs  thereof.  That 
such  cutting  and  trimming  are  absolutely 
necessary  whenever  tbe  brandiea  and  limbs 
have  so  grown  and  spread  out  as  to  bring 
them  In  «mtact  with  the  defendant's  wires 
la  80  obvious  a  proposltloD  that  it  will  not 
be  disputed.  But  a  clearer  understanding  of 
this  proposition  may  be  obtained  from  the 
testimony  of  Mr.  Blake,  president  and  gen- 
eral superintendent  of  the  defendant.  For 
over  40  years,  as  an  operator,  a  chief  opera- 
tor, an  inspector  of  lines,  and  as  manager, 
Blake  has  been  Identified  with  the  telegraph 
business.  His  testimony  stands  in  tbe  rec- 
ord uncontradicted,  as  indeed  it  could  not  in 
its  general  aspect  be  contradicted,  since  It 
Involves  a  lucid  explanation  of  the  philoso- 
phy of  telegraphy,  tbe  method  of  Its  opera- 
tion, and  the  ^ect  of  the  contact  of  tele- 
graph wires  with  foreign  substances  under 
certain  conditions  upon  messages  transmitted 
over  the  wires,  all  of  which  pToporittaas  are 
nowadays  quite  obvlons  to  tlie  avwage  nn- 
deratandlng.  He  explained: 

"Tel^ama  are  transmitted  over  wires  by  the 
electromagnetic  system  of  telegraph  invented  by 
Prof.  Morse.  The  electricity  flows  on  the  wire 
and  the  messagei  are  made  by  dots  and  dashes. 
Certain  combinations  of  dots  and  dashes  pro- 
duce letters,  and  tbe  dots  and  dashes  are  made  by 
closing  and  breaking  the  circuit,  then  completing 
the  arcuit,  allowing  the  electricity  to  flow 


<  through  the  wire  and  back  tbrouh  the  ground  by 
interrupting  it,  and  a  dot  is  reuly  a  shoct  dash. 
•  In  the  different  capacities  in  which  I  have  been 
employed  it  has  been  my  duty  to  ascertain  matters 
I  interfering  with  the  working  of  Hues  of  tele- 
'  graph.   The  limbs  of  a  green  tree  growing  from 
the  ground  up  into  and  among  the  wires  affect 
:  the  transmission  of  messages  by  diverting  a  eer- 
'  tain  amount  of  current  n-om  the  wire  to  the 
.  ground.   A  dry  tree  will  do  the  same  thing  when 
,  wet  by  rain,  and  when  a  green  tree  is  wet  by 
rain  it  causes  a  greater  escape,  as  we  call  it. 
That  is  very  dmilar  to  putting  a  bole  in  a  water 
pipe  that  you  are  putting  water  through.  A 
stnall  bole  baa  very  little  effect.   Tbe  larger  tbe 
.  hole  the  more  water  escapes  and  the  less  the 
'  force  at  the  end  of  the  pipe.    The  same  thing 
.  applies  to  electricity ;  If  it  leaks  off  the  line, 
.  you  lose  the  strength,  and  that  strength  is  re- 
quired to  operate  the  telwraph  instrument. 
Where  the  telegraph  is  employed  for  busineas 
purposes,  you  can't  work  the  wires  safely  where 
I  trees  are  among  them.    Sometimes  ynu  can't 
work  them  at  all,  but  never  safely  if  there  are 
any  limbs  touching  tbe  wires.    If  a  limb  were 
lying  against  the  wire  solidly,  it  would  inter- 
'  rupt  the  signal  on  the  wire  so  that  tiie  eorrent 
I  would  not  pass  through  to  the  Car  end  of  the 
wire  and  produce  a  signal.    If  the  wind  was 
blowing  the  Umb  against  the  wire,  making  an  in- 
tennittoit  escape,  it  would  mutilate  the  signals. 
We  have  had  cases  where  telegrams  were  sent 
from  San  Prandsco  to  New  York  where  a  very 
plain  word  appears  on  the  tape  in  San  Francisco 
and  a  totally  different  word  appears  in  New 
York.  Something  hit  the  wire  and  mutilated  the 
signals  and  made  a  complete  diange.   We  have 
three  claims  for  damages  we  have  traced  to  that 
very  thing." 

As  to  the  cutting  of  tbe  trees,  the  plaintiff 
caUed  as  a  witness  E.  P.  Heller,  the  line  re- 
palrar  and  "trouble  man"  of  the  defendant 
in  Woodland  In  August,  1911.  Heller  did  the 
cutting  and  trimming  complained  of  by  the 
plaintlfFs.  After  testifying  on  direct  exami- 
nation that  he  trimmed  the  trees  and  severed 
therefrom  a  certain  number  of  branches,  be 
,  was  turned  over  fos  cross-examinatknif  and 
^  testified: 

"I  trimmed  out  the  new  growth  that  had  been 
I  formed  on  the  trees  since  they  had  been  trimmed 
the  last  time;  that  is,  the  suckers  and  the  new 
growth  that  had  formed  on  these  Umbs  since  the 
previous  trimming.  This  new  growth  was  mere- 
ly limbs  that  had  grown  out  from  the  stubs 
where  they  had  been  cut  off  previously;  in  other 
words,  it  is  what  is  commonly  known  as  suck- 
ers that  sprang  out  from  aronnd  the  top  of  the 
old  stubs.  I  don't  think  these  stubs  would  ex- 
ceed two  or  three  inches  in  diameter.  The  suck- 
ers had  formed  around  where  the  limbs  had  been 
cut  off  previously,  forming  a  little  bush  at  the 
top  and  just  immediately  nnder  that  edge  and 
probably  two  or  three  or  four  inches  down.  We 
cut  it  off  like  that  (indicating)  and  let  it  down 
to  make  a  clean  job  of  it.  Wftn  reference  to  the 
wires  of  the  telegraph  company,  we  trimmed  Me 
treet  jvat  emw^n  to  clear  them  well  under  the 
wiret  and  to  get  them  away  _from  the  wire* 
enoitgh  not  to  cauee  trouble.  Cttalics  onrs.]  I 
did  not  use  an  axe.  I  never  trim  a  tree  wiu  an 
axe." 

The  witness  Hutchlnacm,  testifying  for  the 
plaintiff,  declared  that  he  saw  Heller  and 
his  assistants  cutting  the  branches,  and  that 
the  work  was,  he  thought,  done  with  a  hatch- 
et, although  he  subsequently  stated  that  he 
looked  at  the  severed  branches  or  limbs  the 
morning  following  the  day  they  were  remov- 
ed from  the  trees,  and  that  the  larger  limbs 
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bad  the  aroearaace  of  bavlng  been  "sawed 
off."  This  same  witness  tarther  testified 
that: 

"The  suse  of  the  big  Umbs  sawed  off  were  from 
as  big  as  my  thumb  up  to  three  inches.  •  •  * 
There  was  a  place  cut  out  through  the  treea  that 
looked  foor  or  five  feet  wide,  l^at  left  the  big 
Umbs  CMiung  up  on  either  side." 

The  witness  Keehn  stated: 

That  he  was  "called  in  by  Mr.  Altpeter  after 
the  cutting  of  these  trera.  I  measured  up  the 
uze  of  the  limbs  that  were  cut  They  averaged 
all  the  way  from  1  to  1%  inches.  The  stubs 
are  still  on  the  trees  and  can  be  measured  up  If 
desired.  I  couldn't  tell  exactly  how  many  limbs 
were  cut  I  should  judge  all  the  way  from  five 
to  six  branches  on  each  tree,  mostly  ont  of  the 
center  of  tbe  tree,  l^e  brush  on  the  ground 
after  it  was  cut  would  make  a  good  sized  wagon- 
load,  I  should  judge.  The  trees  were  black  wal- 
nut, aboat  18  or  20  years  c4d.  Some  of  these 
cattings  were  on  an  aTerage  of  about  10  w  12 
feet  below  the  croBB-aTm." 

The  wltziMB  Hnrzar,  tor  the  plalntUEft,  te»- 
tlflecl  that: 

"The  tops  were  cut  oat  of  the  trees,  leaving 
the  wires  six  or  eight  feet  from  the  pcdnta  Where 
tbe  Umbs  were  taken  from  the  trees." 

Mn.  Al^eter.  one  of  the  plalntUCs,  testi- 
fied: 

That  the  trees  were  In  the  month  of  August 
1911,  "terribly  disfigared  by  cutting  thun  off 
rif^t  straight  at  the  top.  They  have  no  shade  at 
the  top.  •  •  *  We  had  no  treee  trimmed  at 
that  time  and  gave  no  permisidon  to  an7  one  to 
trim  tbem.  •  •  •  I  did  not  see  any  of  tbe 
branches  tbat  were  cut  off.  Tbe  main  Umbs  of 
the  trees  were  cot  I  don't  know  how  big  tbe 
limbs  were  that  were  cot  off,  but  they  were  the 
main  Umbs,  the  center  limbs,  I  wonul  call  tt" 

[I]  Tb&  foregoing  {NHnprehends  sotataii' 
ttally  a  statement  of  all  tbe  testimonj  pre* 
sented  by  the  plaintUb  upon  tiie  qnestlon 
aa  to  the  cntUng  or  trimming  of  the  trees. 
The  bnrden  was  upm  the  plalnttffs  to  show 
that  eithw  it  w6a  entirely  unnecessary  to 
remove  any  branches  or  limbs  from  the  trees 
for  the  purpose  claimed  1^  the  di^endant  or 
that  the  latter  removed  man  Umbs  and 
branches  tban  Uie  situation  with  respect  to 
its  wires  called  for. 

[f]  This  burden  they  whol^  failed  to  sus- 
tain. Heller  was  the  only  witness  who  gave 
any  testimony  upon  this  question,  and  he 
declared,  as  will  be  observed,  Qiat  only  so 
much  and  sudi  parts  of  the  trees  were  trim- 
med and  cut  as  were  necessary  to  iwevent 
collishm  between  the  wires  and  tbe  branches 
—a  collision  or  contact  which  would  have 
caused  andk  Interference  with  the  tranaoala- 
slon  of  messages  ortx  tbe  wires  as  would 
necessarily  have  destrc^ed  that  effldoit  serr- 
iee  which  the  det^dant,  as  a  telegraph  cor- 
poration, owes  to  tbe  public,  and  tbe  failure 
to  famish  which  may  subject  it  to  the  se- 
verest poialttea  in  one  fOrm  or  anotber.  This 
was  one  of  Uw  vital  questions  of  fact  in  the 
case.  Indeed,  It  cmstitated  the  very  founda- 
tion of  plaintiffs*  right  to  a  recovery ;  log  ob- 
viously, slDce  tbe  defendant,  as  a  public  serr- 
ice  corporation.  Is,  aa  above  explained,  chain- 
ed with  the  duty  of  bo  maintaining  its  wires 


as  to  facilitate  the  proper  and  efficient  per- 
formsDce  of  its  obllgatlMU  to  tbe  public,  It 
is  necessarily  Its  duty  to  remove  from  any 
point  along  the  route  over  wbicb  it  has  been 
granted  the  right,  either  by  the  public  au- 
thorities or  by  judgments  in  condenmatloo 
or  by  agreements  with  private  individuals,  to 
run  and  maintain  its  lines,  any  obstruction 
Interfering  with  the  safe  and  proper  trana- 
ml8sl(m  of  messages.  As  has  been  shown,  it 
bad  the  lawful  authorl^  (Code  Civ.  Proc.  | 
738)  to  cut  or  trim  limbs  and  branches  from 
the  trees  in  question,  If  necessary  for  a  safe 
and  pnH>er  transmisslcm  of  messages  over  Its 
wires  passing  through  and  in  said  trees. 
Therefore  tbe  number  of  tbe  branches  or 
Umbs  removed,  whether  large  or  smalt,  or  the 
size  of  tbe  limbs  or  branches  so  removed, 
whether  large  or  small,  or  what  influence 
and  to  what  extent,  If  any,  the  severance  of 
the  Umbs  and  branches  from  the  trees  ex- 
erted In  depredating  the  value  of  the  prop- 
erty In  front  of  whldi  the  trees  stand  and 
grow,  constitute  facts  which  become  wholly 
Immaterial  and  unimportant  unless  It  be 
shown  that  the  defendant  unnecessarily  strip- 
ped tbe  trees  of  certain  of  their  branches  and 
limbs  or  destroyed  more  branches  and  Umbs 
than  the  necessities  of  the  situation  actually 
required.  In  this  case,  whatever  may  be  the 
extent  and  effect  ot  the  damage  tbe  cutting 
and  trimming  of  the  limbs  and  branches  of 
tbe  trees  might  have  bad  on  tbe  prt^erty  of 
the  plaintiffs,  it  having  been  shown  by  the 
evidence  without  conflict  that  such  cutting 
and  trimming  were  necessary  to  the  safe  and 
prc^r  operation  of  the  defendant's  wires  as 
transmitters  of  messages,  the  damage  fio  in- 
flicted is  damnum  absque  injuria,  and  there- 
fore can  form  no  basis  for  a  recovery  by  the 
plaintiffs. 

The  def^dant  has  presented  and  argued 
other  points  in  Impeachment  of  tbe  judg- 
ment, but,  in  view  of  tbe  conclusion  above  an- 
nounced, they  need  not  be  considered. 

For  tbe  reasons  above  explained,  tbe  Judg- 
ment must  be  reversed;  and  It  Is  so  ordered. 


We  concur:  CHIPHAN,  P.  J.; 
NETT.  J. 


BUB- 


TUBTON  et  aL  V.  SHINN  et  aL  (fflv.  laOS.) 

(District  Court  of  Appeal.  Third  District,  Cali* 
fomia.    Feb.  8,  1917.) 

1.  QuABANTT  $=>25(3)— Acceptance  of  Guab- 

ANTOB— EvinEITCE. 
In  an  action  on  a  guaranty  si^ed  by  three 
guarantors,  evidence  held  insufficient  to  show 
that  the  creditor  refused  to  accept  the  first  sign- 
er alone  so  as  to  release  him. 

[Ed.  Note.— For  other  cases,  see  Guaranty. 
Oent  Dig.  1 104.] 

2.  GnABAmr  <=s»85(2)— Liabhitt  ot  Guar- 
antor—Demand  AND  Notice. 

Though  the  guarantor  may  make  bis  obli- 
gation depend  on  notice  or  demand,  the  law.  io 
view  of  Civ.  Code  S  3532,  requires  no  idle  act, 
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and  as  a  failare  to  obserre  a  precedrat  condition 
is  not  always  fatal  to  recorerr.  where  defend' 
ant  guarantor  denied  that  he  hw  been  accepted 
as  B  guarantor,  it  was  not  necessary  for  the 
guarantees  to  allege  demand. 

[Ed.  Note —For  other  cases,  see  Qvarant^, 
Cent  rug.  S  99.1 

Appeal  from  Superior  Court,  Sacramento 
County ;  Peter  J.  Shields,  Judge. 

Action  by  Nellie  Turtoo  and  another 
against  C.  G.  Shinn  and  others.  Judgment 
for  plaUttlffs,  and  defendant  Shinn  ai^eale. 
AlHrmed. 

Shinn  &  Shinn,  of  Sacramento,  tot  appel- 
lant.  White,  Miller,  Needham  ft  Harber.  of 

Sacramento,  for  resiwndents. 

CHIPMAN,  P.  J.  The  action  is  against 
defendants  as  goarantore  of  a  certain  lense 
executed  by  plaintiffs  as  lessors  and  the 
Morgan  Shoe  ComiMDy,  a  corporation,  as 
lessees,  the  premises  b^ng  situated  at 
801  K  Btieet.  In  the  dty  of  Sacramento.  Tlu 
guaranty  reads  as  fallows: 

"In  conaideration  of  the  foregoing  lease  or 
agreement,  and  one  dollar  to  me  paid,  the  receipt 
wncffeof  is  hereby  acknowledged,  we  do  hereby 
covenant,  promise  and  agree,  to  and  with  the 
said  Nellie  Tarton  and  Kate  Tnrton  that  the 
said  Morgan  Shoe  Company,  a  corporation,  shall 
well  and  truly  pay  all  rents  and  perform  and 
execute  all  the  covenants  therein  contained  on 
its  part,  and  that  on  its  failure  to  do  bo  in  any 
.  partictilar  will  <m  demand  pay  unto  said  Nellie 
Tnrton  and  Kate  Turton  all  rents  or  damages 
that  may  happen  or  occur  by  reason  of  sudi 
failure,  not  exceeding  the  sum  of  fifteen  hun- 
dred dollars,  and  immediate  notice  of  detenlt  is 
hereby  expressly  waived. 

"Dated  and  signed  on  tUa  29th  day  (tf  Sep- 
tember, 1913.  O.  O.  Shinn. 

"H.  S.  Baxter-Hooper. 
"Dave  Ahem. 

"Signed,  sealed  and  delivered  in  the  presence 
of  A.  U  Shinn,  A.  B.  Brway.  H.  V.  De  Back." 

Hie  complaint  Is  verlfled. 

Answering  the  complaint,  defendant  Shinn 
denied  that  he,  together  with  the  other  al- 
leged guarantors,  "subscribed  or  delivered  to 
the  plaintiffs  an  agreement  guarantees 
payment  of  all  or  any  rents  or  damages  that 
might  happen  or  occnr  by  reason  of  the 
failure  of  the  Morgan  Shoe  Company  to  pay 
the  said  rent,"  etc.;  averred  that  defendant 
affixed  his  signature  to  said  instrument,  and 
it  "was  thereupon  presented  by  the  Morgan 
Shoe  Company  to  plaintiff  for  acceptance"; 
that  plaintiff  refused  to  accept  defendant  as 
guarantor,  and  defendant  was  forthwith  no- 
tified by  said  company  of  said  refusal;  that 
said  CMnpany  "thereafter  obtained  the  sig- 
natures of  said  Hooper  and  Ahem  to  said 
instrument  as  the  guarantors  of  the  renie 
and  damages  as  aforesaid;  that  plaintiffs 
accepted  the  said  Hooper  and  Ahem  as  the 
only  guarantors  of  said  rents  and  damages, 
and  plalntlfCs  sver  idnce  said  aco^tance  have 
treated  with  the  said  Hooper  and  Ahem 
as  tbB  only  guarantors  of  the  said  rents  and 
damages";  deided  that  plalntifte  ever  uotl- 
fled  him  of  the  conquny's  default  In  the 
payment  of  said  rents,  or  ever  demanded 


from  defendant  the  payment  thereof.  The 
cause  was  tried  by  the  court  without  a  jnry, 
and  plaintiffs  had  Judgment  tor  91,600  and 
costs  of  suit,  taxes  at  92a  Dollukdant  abtau 
appeals. 

It  Is  not  .necessary  to  state  the  terms  of 
the  lease,  as  no  question  arises  concerning 
Its  purport  The  lessee  Morgan  Shoe  Oom- 
I)any,  became  Insolvent  and  defaulted  In  pay- 
ment of  rentals  In  an  amoont  In  excess  of 
$1,500.  Hence  the  action  against  the  guaran* 
tors. 

ApgeO&nt  spedfles  the  following  particu- 
lars wherein  be  claims  the  evidence  to  be 
InsnffielMit  to  Justify  the  decision  of  ttie 

court; 

"(1)  The  evidence  is  insufficient  to  jusdi^  the 
portion  of  finding  No.  V,  viB.;  "That  proof  of 
such  demand  upon  defendant,  C.  G,  Sbum,  was 
neither  required  nor  necessary.*  The  contract 
cd  guaranty  ezpresdy  provides  that  demand 
must  be  made.  (2)  There  is  no  evidence  to  jus- 
Ufy  that  portion  of  finding  VII,  vis.:  '^at  the 
averments  in  the  answer  of  defendant  C.  G. 
Shinn,  and  each  of  them,  is  not  true.'  He  avers 
that  his  offer  to  guarantee  was  not  accepted  by 
plaintiffs.  The  evidence  of  plaintiffs'  agen^ 
Frank  Hickman,  shows  that  the  offer  was  con- 
ditionally accepted,  and  that  defendant  never 
assented  to  the  condition  thus  Imposed." 

The  lease  was  prepared  by  Frank  Hick- 
man, a  real  estate  and  Insurance  agpnt,  act- 
ing in  t3M  matter  as  plalntUb*  agent  Ue 
testified: 

That  he  sctured  the  Morgan  Shoe  Company 
as  tenant  of  the  premises;  that  the  Morgan  Shoe 
Company  obtained  the  signatures  of  the  guar- 
antors and  as  executed  by  that  company  with 
the  guaranty  signed  by  the  three  parties  the 
lease  was  presented  to  aim  and  signed  by  plain- 
tiffs.  "Q.  State  the  circumstances  concerning 
the  signatures  of  the  guarantors.  A.  The  beat 
of  my  recollection,  they  brought  the  lease  in 
with  the  name  of  Shinn.  I  told  them  that  was 
not  suflScient ;  then  followed  with  Mr.  Uooper— 
I  did  not  know  Hooper — and  made  the  same  ob- 
jections. They  finally  brought  in  Mr.  Abem's 
name,  then  I  told  hun  I  thoiultt  the  three  of 
them  would  be  satisfactory,  we  accepted  the 
lease." 

He  testified  to  the  occupancy  by  the  Mor- 
gan Shoe  Company;  Its  bankraptcy  later; 
the  amount  of  rentals  paid  and  still  unpaid, 
etc.,  as  to  which  no  quesUw  arises.  On 
cross-ezamlnaUon  he  testified: 

"By  Mr.  Carl  Shinn:  Q.  Do  you  recall  who 
presented  the  lease  wth  the  signature  of  0.  O. 
Shinn  attached?  A.  One  of  the  men  of  the  Mor- 

fian  Shoe  Company.  Q.  That  was  Mr.  Tom  Fin- 
ayson,  was  it  not?  A.  I  think  so.  Q.  What 
did  you  tell  him?  A.  I  toM  him  that  I  did 
not  know  Shinn.  I  would  like  to  have  ad(fi- 
tional  bondsmen — additional  security  on  the 
lease.  Q.  Did  you  ever  communicate  with  Mr. 
Shinn  in  reference  to  obtaining  other  signa- 
tures? A.  No,  sir.  Q.  You  never  communicat- 
ed with  him  in  any  respects  regarding  the  guar- 
anty? A.  No,  sir.  Q.  All  yonr  dealings  occur> 
red  with  the  Morgu  Shoe  Gwnpany?  A.  Yes, 
sir.  Q.  He  never  expressed  Us  assent  to  that 
arrangement  stated  by  you  for  other  signatures? 
A.  I  do  not  think  I  had  any  conversation  with 
Mr.  Shinn  whatever.  Q.  All  you  know  is  you 
objected  to  his  signature  for  the  reason  tiiat  It 
•was  not  sufficient?  A.  I  simply  asked  for  addi- 
tional security  on  the  lease.  I  did  not  object  to 
the  signatures;  no,  sir.  Q.  You  refused  to  ac- 
cept that  signature,  however?  A.  No,  sir:  I 
did  not  refuse  to  accept  any  signature  on  the 
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lease— mereir  asked  for  addltiooal  secaritj,  in 
additioD  to  Mr.  Shinn  and  Mr.  Hooper.  Q. 
You  made  a  conditional  acceptance  at  that  time? 
A.  Yes,  sir.  Q.  Plaintiffs  had  nothing  to  do 
with  the  execution  of  the  tease  or  the  i^uaraators 
on  it;  you  attended  to  all  that  entirely?  A. 
Yes,  sir.  Q.  What  did  Mr.  Finlayeon  say  to 
you  when  he  returned  with  the  lease  signed  by 
the  three  parties?  A.  I  could  not  tell  you.  Q. 
There  has  never  btea  any  understaudiog  be- 
tween you  and  Mr.  O.  G.  Shinn  in  reference  to 
that  guaranty?  A.  No,  sir.  Q.  Of  any  kind? 
A.  No,  sir.    Mr.  Shinn:   That  is  all." 

Defendant  Shinn  testlfled  as  follows: 
"Q.  State  brieflj  what  connection  you  had 
witib  the  lease.  A.  I  had  acknowledged  the  signa- 
tures of  the  Morgan  Shoe  Company.  Mr.  Fin- 
lavBoa  asked  me  if  I  would  go  on  the  bond.  I 
told  him  yes,  if  it  would  help  him ;  so  he  took 
it  away,  ,  , 

"The  Court:  Was  Mr.  Finlayson  one  of  the 
firm?  A.  One  of  the  members  of  the  Morgan 
Shoe  Company. 

"Mr.  Cari  Shinn:   Q.  You  say  Mr.  Tom  Fin- 
layson was  negotiating  the  lease  and  guaranty  in 
behalf  of  th^  Morgan  Shoe  Company?   A.  Yes. 
.  Is  Mr.  Tom  finlayson  now  living?   A.  No, 
r;  he  died  about  three  months  ago." 

The  remaining  quesUons  put  to  this  wit- 
ness called  for  conversations  later  between 
Finlayson  and  the  witness  and  were  object- 
ed to  and  not  answered. 

Tbe  f<negDlQg  is  substantially  aU  of  the 
evidence  bearing  upon  the  findings  object- 
ed to. 

[1]  Aroellanf  s  defense  Is  that  plaintiffs  re- 
fosed  to  aco^  him  as  a  guarantor  and  ac- 
cepted Hooper  and  Ahem  as  the  only  guaran- 
tors. Niles  T.  Hancock.  14  Cal.  161,  and  oth- 
er like  cases  are  cited.  In  which  It  was  held 
that: 

"Where  an  offer  has  once  been  rejected,  the 
party  rejecting  cannot  afterwards,  at  nis  option, 
accept  the  rejected  offer,  and  thus  convert  the 
same  into  an  agreement  by  acceptance." 

The  evidence  does  not  warrant  the  applica- 
tion of  this  principle.  The  case  here  is  (jiilte 
difFerent  from  the  cases  cited.  Appellant 
signed  the  guaranty,  as  be  testified,  at  the 
request  of  the  Morgan  Shoe  Company — ^not 
at  plaintiffs'  request    He  testified: 

"Mr.  Finlayson  asked  me  if  I  would  go  on  the 
bond.  1  told  him  yes.  if  it  would  help  him ; 
so  be  took  it  away.'^ 

He  did  not  testify,  and  there  was  no  evi- 
dence, that  appellant  attadied  any  condition 
to  his  guaranty,  nor  was  any  omdltional 
offer  communicated  to  plaintiffs.  Neither 
was  there  any  evidence  that  plaintiffs  re- 
fused to  accept  him  as  a  guarantor,  nor  tbat 
plaintiffs  offered  to  accept  him  as  a  surety 
on  terms  different  from  those  found  in  the 
written  instrument  executed  by  aj^tellant 
The  Instrument  seems  to  bare  been  drawn  in 
c<Hitemplatlon  of  being  signed  by  more  than 
one  person,  for  its  language  Is,  "We  do  here- 
by covenant,"  etc.  There  is  an  entire  Afl- 
nre  of  proof  in  support  of  appellant's  an- 


swer, and  hence  the  finding  that  its  "aver* 
ments  are  not  true"  was  Justified. 
The  court  made  flie  following  findings: 

"That  no  proof  of  service  of  demands  of  said 
rentals  upon  defendants  C.  G.  Shinn  and  H.  S. 
Baxter-Hooper  was  offered ;  that  It  appears 
from  the  verified  answers  of  said  defendants  last 
named  that  such  demand  would  have  been  idle, 
needless,  and  useless:  that  defendant  O.  O. 
Shinn  in  his  answer  denied  the  ezecntlm  and 
delivery  to  plaintUts  of  said  berdnbefore  men- 
tioned agreement,  and  alleged  that  plaintiffs  re- 
fused to  accept  him  as  guarantor  of  the  rents 
or  damages,  and  that  plaintiffs  accepted  the 
said  Hooper  and  Ahem  as  the  only  guarantors 
of  said  rents  and  damages;  *  *  *  that  said 
last-named  defendants  denied  the  relationship 
existing  between  them  and  plaintiffs  by  reason 
of  the  execution  and  delivery  by  them  of  said 
contract  and  the  liabilities  and  consequences 
arising  therefrom ;  that  proof  of  such  demand 
upon  defendants  Shinn  and  Hooper  was  ndtber 
required  nor  necessary." 

[2]  It  is  contended  that: 
"It  is  within  the  power  of  a  gaarantor  to  make 

his  obligation  dependent  upon  notice,  demand,  or 
any  other  condition  be  deems  proper  for  bis 
own  protection  and  safety" ;  that  hia  liability 
cannot  be  extended  beyond  the  terms  of  bis  con- 
tract. 

This  view  of  tbe  law  may  not  be  question- 
ed. But  "the  law  neither  does  nor  requires 
idle  acts"  (section  3582,  Civ.  Code) ;  and  the 
courts  frequently  resort  to  this  maxim  in 
dealing  with  the  contractual  relations  of 
men.  A  failure  to  observe  a  precedent  conol- 
tion  Is  not  always  and  under  all  circumstanc- 
es thta}  to  recovery,  'nils  Is  very  wdl  riiown 
In  Parrott  v.  Byers,  40  Cal.  614,  622: 

"It  is  a  familiar  rule  tbat  where  the  relations 
between  the  parties  are  such  that  a  demand  and 
refusal  is  a  condition  precedent  to  the  ri^ht  ot 
the  plaintiff  to  maintain  the  action,  a  denial  in 
the  answer  of  the  relation  on  which  the'actlon  is 
founded  will  dispense  with  the  necessity  of  an 
averment  in  the  complaint  of  a  previoas  de- 
mand and  refusal.  In  an  action  by  a  landlord 
against  his  tenant,  or  by  a  vendor  against  his 
vendee  for  tbe  poBsessioo,  or  by  a  cestui  que 
trust  against  the  trustees  to  enforce  the  trust, 
if  a  demand  and  refusal  were  otherwise  neces- 
sary, a  denial  hi  the  answer  that  the  alleged 
relation  exists  between  the  parties  will  dis- 
pense with  the  necessitv  of  averring  or  proving 
a  prior  demand  and  refusal.  Tbe  law  does  not 
require  a  useless  act  to  Ije  performed  ;  and,  when 
it  is  plain  from  the  answer  that  if  a  demand 
had  been  made  it  would  have  been  refused,  it 
does  not  lie  in  the  mouth  of  the  defendant  to  ob- 
ject that  no  demand  was  made." 

This  case  has  been  many  times  dted  and 
with  approval  In  lils  verified  answer  ai^'l- 
lant  not  only  denied  any  liabUitsr,  but  de- 
nied the  relationship  in  which  he  placed  him- 
self towards  plaintiffs  by  the  Instrument  sued 
upon.  It  seems  to  us  quite  apparent  tbat  a 
demand  of  payment  before  commencing  the 
action  would  have  been  fruitless  and  unavail- 
ing, and  hence  was  unnecessary. 

The  Judgment  la  afflrmed. 

We  concur:  HART,  X:  BURNETT,  7. 
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McOLATOHT  ct  al.  t.  LAOUNA  I#AMD8, 
limited,  et  al    (Civ,  1^.) 

(Dutrict  Court  ot  Appeal,  Third  District,  Call- 
foroia.    EVb.  6,  1917.) 

1.  Naviqabue  Watcbb  •e«>34— Pubuo  Nm- 
sAnoB— ABAnoaiiT— Rkmedy. 

In  an  action  by  the  State  Reclamation 
Board  to  abate  as  a  nuisance  diversion  of  wa- 
ters into  San  Joaquin  river,  under  St.  1913,  p. 
252.  t  12,  dedariQff  that  diversion  of  waters 
that  will  increase  toe  flow  of  the  Sacramento 
and  San  Joaquin  rivers  is  a  public  nuisance 
which  may  be  prevented  or  abated  by  the  recla- 
mation board,  where  the  all^ationa  in  the  com- 
plaint are  cominrehensive  enot^h  and  injunc- 
tive rehti  is  asked  tor,  it  may  be  awarded  where 
it  accomplishes  [Hirposes  of  abatement 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  SS  59-63,  67-70,  72.] 

2.  Navigable  Watebb  ^»84— Public  Nui- 
sance—Action. 

The  merits  of  an  action  to  abate  as  a  nui- 
sance divernoa  of  water  of  a  river  contrary  to 
St.  1913,  p.  2S2,  I  12,  cannot  be  tried  on  affi- 
davits. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S8  59-63.  67-70,  72.] 

8.  Venue  «=»5(6)— AonoN  TO  Abate  Pubuo 

NUIBANCE. 

An  action  to  abate  as  a  public  nuisance  di- 
version of  water  contrary  to  St.  1913,  p.  252, 
S  12,  declaring  diversion  of  water  that  will  in- 
crease flow  of  Sacramento  and  San  Joaquin 
rivers  a  public  nuisance,  where  It  invtdves  in- 
juries to  real  property,  must  be  tried  in  the 
county  in  whidi  the  subject  of  the  action  or 
some  part  thereof  is  situated. 

[Ed.  Note.— For  other  eases,  me  Yenne,  Oent. 
Dig.  «  9.1 

4.  Navigable  Watebs  ^334— Public  Nui- 
sance—Action — Complaint— SuiTJciBN  ex. 

A  complaint  in  an  action  brought  in  San 
Joaquin  county  to  abate  as  a  public  nuisance 
diversion  of  water  into  San  Joaquin  river  con- 
trary to  St.  1913,  p.  252,  8  12,  need  not  aUege 
that  some  specific  tract  of  land  in  said  county 
has  been  injured,  or  that  injury  is  immediately 
present,  it  being  sufficient  if  it  can  be  gathered 
from  complaint  that  lands  therein  are  directly 
threatened  with  the  injury  complained  of. 

W;Ed.  Note.— For  other  cases,  see  Navigable 
aters.  Cent.  Dig.  {{  59-63,  67-70,  72.] 

5.  Venue  ^:>16  —  Abatement  of  Public 
Nuisance. 

Where  real  property  injured  by  a  public 
nuisance  is  ntuated  partly  in  one  county  and 
partly  in  another,  an  action  to  abate  sudi  nui- 
sance may  be  brought  in  either  county  under 
Code  Civ.  Proc.  8  m 

_rEd.  Note.~For  other  cases,  see  Venue,  Cent. 
Di^  88  28.  25-27.] 

Appeal  from  Superior  Court  San  Joaquin 
County;  J.  A.  mummer,  Judge. 

Action  bjt  v.  %  HcClatcby  and  oUiers,  as 
niembem  of  the  State  Reclamation  Board, 
against  the  Laguna  Lands,  Umlted,  U  A. 
Mares,  Summit  Lake  Imrestment  Company, 
and  others.  Frdm  an  order  denying  a  motion 
of  the  defendants  named  for  a  change  of 
place  of  trial,  they  appeal.  Affirmed. 

Short  &  Sutherland  and  H.  P.  Brown,  all 
of  Fresno,  for  appellants.  C.  H.  Oatman  and 
Geo.  O.  Perry,  both  of  San  Francisco,  for  re- 
spondents. 


CHIPBCAN.  P.  J.  This  is  an  appeal  from 
an  order  denyii^  appeUante^  motton  for  a 
change  of  the  place  of  trial  from  San  Joaquin 
county  to  Freaio  county. 

The  action  Is  for  the  abatement  of  an  al- 
leged puhUo  nuisance  and  fbr  an  order  re- 
straining the  defendants  tnnn  doing  any  of 
the  acts  mentioned  In  tbe  complaint,  and  Is 
brought  under  the  provisions  of  an  act  of  tte 
Legislature  in  effect  August  10,  1913.  Stats. 
1918,  202.  The  act  protides  for  tbe  crea- 
tion ot  a  drainage  district  to  be  known  as 
Sacramento  and  San  Joaquin  Drainage  Dis- 
trict, describing  Its  boundaries,  tbe  app(^t- 
Ing  of  a  reclamation  board  for  the  manage- 
ment and  control  of  said  district,  deQnlng  the 
powers  and  duties  ot  the  reclamation  board, 
and  for  tbe  prerentlon  ot  the  diversion  of  ttte 
waters  of  any  stream  Into  the  Sacramento 
and  San  Joaquin  rivers.  Section  12  of  the 
act  declares  that  the  board  shall  have  power 
"to  maintain  actions  to  restrain  the  diver- 
sion of  the  waters  of  any  stream  that  will 
Increase  the  flow  of  water  in  said  Sacram^- 
to  or  San  Joaquin  rivers  or  their  tributaries, 
and  snch  diversion  of  the  waters  of  any 
stream  into  the  said  rivers  or  any  of  their 
tributarim  Is  hereby  declared  to  be  a  public 
nuisance  which  may  be  prevented  or  abated 
by  the  reclamation  board."  Section  7  of  the 
act  of  1913  declares  that: 

"The  state  of  California  and  the  people  there- 
of are  hereby  declared  to  have  a  primary  and 
supreme  interest  ia  having  erected,  maintained 
and  protected  on  the  banks  of  the  Sacramento 
and  San  Joaquin  rivers  and  their  tributaries 
and  the  by-paaees  and  overflow  channels  men- 
tioned herein,  good  and  sufficient  levees  and 
embankments  or  other  works  of  reclamation, 
adequately  protecting  the  lands  overflowed  by 
said  streams,  and  confining  the  waters  of  said 
rivers  •  •  •  within  their  respective  chan- 
nels'* 

— and  it  Is  made  the  duty  of  the  reclamation 
board  to  enforce  the  erection,  maintenance 
and  protection  of  such  levees,  etc. 

It  appears  from  tbe  verlfled  complaint  that 
Kings  river  and  the  San  Joaquin  river  have 
their  source  on  the  easterly  slope  of  the  Sler- 
ra  Nevada  Mountains,  the  San  Joaquin  river 
rising  near  tbe  nortbeasterly  portion  of 
Fresno  county,  taking  a  westerly  course  and 
generally  parallel  with  Kings  river,  which 
latter  river  is  about  35  miles  distant  and 
south  from  San  Joaquin  river;  that  these 
rivers  reach  a  designated  point  somewhere 
near  the  boundary  line  dividing  Kings  county 
from  Fresno  county,  where,  when  unobstruct- 
ed, the  natural  flow  of  Kings  river  diverges 
to  the  south,  and  has  not  naturally  flowed 
into  or  become  a  part  of  tbe  San  Joaqulu, 
and  empties  into  Tulare  Lake,  while  tbe 
San  Joaquin  river  turns  northerly,  passing 
through  the  San  Joaquin  Valley  In  the  coun- 
ties of  Fresno,  Madera,  Merced,  Stanislaus, 
San  Joaquin  and  Contra  Costa,  where  It 
empties  into  Suisun  Bay,  au  arm  of  San 
Francisco  Bay.    The  complaint  sets  forth 
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wltti  mncb  putlcalatlty  that  the  defendants 
are  engaged  in  effbrts  to  torn  the  waters  of 
KJngs  liver  In  a  nraUkerly  direction  In  the 
Ticinlty  where  the  two  rlvoa  take  oppoalte 
dlrectlona  natarally,  and  have  been  engaged 
In  the  constmetlon  of  artificial  works  tor  the 
imrpoee  of  forcing  the  water  oat  of  the 
natural  phi^wwrt  of  Kings  river  In  a  nortbeilr 
direction  and  towards  the  San  Joaqnln  rlrer; 
that  by  these  works  defendants  turned  oat 
said  ^ngs  rlrer  water  to  a*  point  whence  It 
conld  readily  be  tnmed  into  the  Son  Joaanln 
river,  and  that  d^endants  then  constrocted 
what  Is  designated  "the  new  diann^"  which 
funilahed  the  means  for  the  water  to  force  ita 
way  to  the  San  Joaqnln  river.  The  character 
of  the  soli  throui^  which  this  new  cfaanael 
Is  constructed  is  deaoibed  as  easily  eroded, 
¥rtdened,  and  dev»ened  by  the  action  of  the 
water,  and  has  been  atnee  Its  construction  so 
widened  and  deepened  aa  to  increase  Its 
carrying  capadt^  until  it  is  now  capaUe  of 
carrying  from  the  watershed  and  slope  of 
Kings  river  and  into  the  watershed  and  slope 
ol  said  San  Joaquin  river  nearly  all  the  high 
waten  of  said  Kings  river,  and  by  sadi  pro- 
cesses of  erosion  and  enlarging.  If  it  shall  be 
permitted  to  contlntie  to  carry  swdi  waters  of 
Kings  liver,  within  one  or  two  years,  it  will 
be  so  enlarged  as  to  divert  aU  ot  the  high 
and  flood  waters  ot  Kings  riw  and  pass  the 
entire  flow  thereof  into  said  San  Joaqnln 
river;  that  the  natural  coarse  ot  the  San 
Joaquin  river,  as  It  continues  to  flow  from 
the  point  where  the  waters  of  said  Kings 
river  are  so  mingled  with  it.  Is  throui^  the 
central  portion  of  San  Joaquin  Valley  in  a 
northwest  direction  until  it  mingles  with  the 
water  of  Sniaun  Bay,  and  Is  through  a  low- 
lying  country ;  that  the  natural  floods  of  the 
San  Joaquin  liver  and  Its  tributaries  have, 
from  time  to  time,  flowed  out  over  the  banks 
of  the  river  and  over  said  low-lying  lands, 
and  inundated,  within  the  natural  flood  planes 
of  the  river,  upwards  of  623,356  acres  of  such 
lands ;  that  of  these  lands  300,000  acres  have 
been  sufBciently  reclaimed  by  artificial  wtorks 
to  be  cultivated  to  crops  and  occupied  for 
farms  and  homes,  and  approximately  300,000 
acres  additional  are  capable  of  being  re- 
claimed by  the  erection  of  works  within  the 
jurisdiction  of  the  plaintiff  In  this  action; 
tbat  the  waters  of  Kings  river  which  have 
been  diverted  therefrom  by  reason  of  said 
dams  and  other  obstructions  heretofore  de- 
scribed as  having  been  erected  and  maintain- 
ed defendants,  "added  to  the  natural  high- 
water  plane  of  said  San  Joaquin  river,  have 
so  Increased,  and  will,  unless  said  works  are 
abated,  continue  to  increase,  the  water  plane 
of  said  San  Joaquin  river  at  high  water, 
that  It  has  impaired,  and,  unless  said  works 
and  diversions  are  abated,  will  continue  to 
impair  and  destroy,  a  great  portion  of  the 
reclamation  work  along  said  San  Joaquin 
river,  and  has  made,  and  will  continue  to 
make,  It  more  difficult  and  eq)enslve  to  re- 


claim  the  unreclaimed  portions  of  land  along 
said  San  Joaquin  river,  aa  her^befiue  de- 
scribed";  that  if  said  dams,  embankmoits, 
and  channda  mmtlooed  In  the  complalttt  are 
not  abated,  all  at  the  flood  or  hl^  waters 
of  said  KiD«s  rivw  wlU  be  diverted  and  tnm- 
ed into  tbB  San  Joaqnln  river  to  the  extent 
of  26,000  cnblc  second  foet  to  35.000  cubic 
sec<md  feet  of  water ;  tbat  with  the  average 
v^od^  of  said  San  Joaqnln  river  between 
the  point  where  said  waters  have  been  and 
will  be  comndugled  and  the  outlet  of  said 
San  Joaqnln  river  at  four  feet  per  aecond, 
and  the  average  width  ct  the  San  Joaquin 
river  of  from  600  to  7B0  foet,  U  the  added 
waters  of  Kings  river  are  permitted  to  flow 
throng  the  San  Joaquin  river  and  confined 
to  the  width  of  the  natural  channel  of  the 
river.  It  will  resnit  in  raising  Uie  water  sur- 
face of  San  Joaquin  river  from  8  to  16  feet 
in  elevation. 

The  prayer  of  the  complaint  is  for  judg- 
ment that  "said  dams,  obstructions,  embank- 
ments, and  channels  so  erected,  constructed, 
and  maintained  by  said  def«idants  be  de- 
creed to  be  and  constltnte  a  public  nuisance, 
or  public  nuisances,"  and  that  defendants  be 
required  to  abate  the  same,  "and  that  said 
defendants,  and  each  ct  them,  be  enjoined 
and  restrained  from  the  doing  of  any  act  or 
thing  that  may  be  injurious  to  any  of  the 
works  necessary  to  cwtrol  the  flood  waters 
of  said  San  Joaquin  river,  or  interfere  with 
the  successful  execution  of  any  plan  of  said 
state  reclamation  board  which  may  be  adopt- 
ed for  the  control  of  such  flood  waters,  and 
that  they,  and  each  of  them,  be  forever  en- 
Joined  and  restrained  from  the  diversion  of 
any  of  the  waters  of  said  Kings  river  that 
will  increase  the  flow  of  said  San  Joaquin 
river,  *  *  •  and  for  such  other  and  fur- 
ther relief  as  may  be  conformable  to  equity." 

At  tbe  hearing  d^endants  submitted  two 
affidavits  In  sui)port  of  the  motion.  L.  A. 
Nares  deposed  that  he  Is  familiar  with  the 
obstructions  menticHied  In  the  complaint,  and 
also  with  the  water  measurements  of  the 
San  Joaquin  river  and  the  various  reports 
of  the  general  government  covering  a  period 
of  years  commencing  prior  to  the  construc- 
tion of  said  obstructions;  that  the  said  re- 
ports "show  that  the  flood  watera  of  Kings 
river  •  •  •  have  not,  even  during  peri- 
ods of  highest  known  water  on  seld  Kings 
river,  increased  the  water  plane  of  the  San 
Joaquin  river  at  high  water  on  said  San 
Joaquin  river" ;  tbat  said  reports  show  that 
tbe  natural  period  of  high  water  on  the  San 
Joaquin  river  at  or  near  the  southerly 
boundary  of  San  Joaquin  county,  caused  by 
water  In  said  river  from  streams  other  than 
Kings  river,  "occurs  much  earlier  in  point 
of  time  than  the  natural  i)eriod  of  high  wa* 
ter  at  said  point  caused  by  water  from  said 
Kings  river,  and  that  in  each  season  for 
many  years  last  past,  when  the  crest  of  the 
flood  waters  Ssom  the  Kings  river  has  reach- 
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ed  the  so^tberly  bonndary  of  said  San 
Joaqnln  comity,  tbe  flood  waters  reaching 
said  point  from  streams  other  than  tbe 
Kings  river  have  already  passed  down  said 
San  Joaquin  river,  and  the  water  plane  of 
said  San  Joaqnln  rlrer  at  said  point  has  In- 
variably fallMi  so  far  below  high-water  marlE 
at  said  point  tbnt  the  flood  waters  from  said 
Kings  river,  diverted  as  set  forth  In  said 
complaint,  have  never  raised  the  water  plane 
of  the  said  San  Joaqnln  river  to  tbe  high- 
water  mark  of  said  river  at  said  point" ; 
that  all  the  said  obstmctlons  are  sltnated  In 
Kings  connty.  Affiant  appends  to  bis  affi- 
davit an  excerpt  from  a  report  made  by  tbe 
engineer  of  the  reclamation  board  concern- 
ing the  nnnsoaUy  high  flood  of  1914,  which, 
it  Is  contended,  corroborates  afQant's  state- 
vaent  as  to  the  San  Joaquin  river  clearing 
Itself  before  the  flood  waters  of  the  Kings 
river  reach  the  southern  boundary  of  San 
Joaquin  county. 

I.  Teilman  d^osed  that  he  is  familiar 
with  said  obstructions,  and  that  they  are  sit- 
uated In  Kings  county  near  the  southerly 
boundary  of  Fresno  connty;  "that  the  wa- 
ters of  the  Kings  river,  which  flow  nprth  and 
empty  into  tbe  San  Joaquin  river  flow  in 
natural  channels,  known  as  Fish  slough, 
sometimes  called  Fresno  lAough;  that  said 
natural  channels  flow  In  a  general  westerly 
and  northwesterly  direction  in  said  Fresno 
county,  and  empty  into  said  San  Joaquin 
river  In  said  connty ;  that  sudi  water  of  the 
Kings  river  as  la  diverted,  if  any,  by  the 
dams,  obstmctimis,  embankment*,  excava- 
tions, and  channels  described  In  tbe  com- 
plaint on  file  herein  passes  immediately  Into 
Fresno  county  and  into  the  slough  above  de- 
scribed, and  that  if  any  damage  is  caused 
by  the  flood  waters  of  Kings  river  passing 
Into  said  slough,  it  is  caused  solely  and  wly 
to  real  property  sltnated  In  the  said  coun- 
ty of  Fresno." 

[1-8]  While  the  gravam^  of  the  action 
may  be  for  the  abatement  of  Uie  obstruc- 
tions referred  to  In  the  complaint,  the  aver^ 
ments  therein  are  comprehensive  enough  to 
Involve  tbe  question  of  plaintiffs'  right  to 
an  injunction  to  prevent  the  threatened  in- 
jury, and  the  prayer  of  the  complaint  sec^s 
injunctive  relief  as  well  as  the  abatement  of 
tbe  alleged  nuisance.  The  court  said,  in  Peo- 
ple V.  Selby  Smelting  &  Lead  Co..  163  Cal. 
84,  90,  124  Fbc.  692,  696  [Ana  Gas.  1913a, 
1267]: 

"While  It  Is  undoubtedly  true  that,  strictly 
ctHundered.  the  wwds  'abate'  and  'oBjoin'  have 
te<AiilcaIlT  different  meanings  (Buff  v.  Phillips, 
50  Ga.  133)  In  California,  the  role  is  well  es- 
tablisbed  that  in  proper  cases  Injunctive  relief, 
which  accomplishes  the  purposes  of  abatement 
without  its  barah  featores,  U  pwmisslble." 

We  do  not  think  the  merits  of  the  action 
can  be  Med  on  affidavits.  For  the  purposes 
of  the  motloii  defendants  concede  "that  the 
auctions  of  the  complaint  are  tnie." 
Howevw,  in  whatever  aspect  tbe  action  be 


viewed,  It  Involves  Injurtes  to  real  property, 
and  must  be  tried  In  the  connty  in  which  the 
subject  ot  the  action,  or  some  part  tbereof, 
is  situated.  Code  Civ.  Proc  |  890;  Peoi^e 
V.  Selby  Smelting  A  Lead  Co.,  163  Oal.  84, 
124  Pae.  692,  1185,  Ann.  Oas.  1913B,  1267. 
Where  tbe  erection  of  a  dam  in  one  county 
which  when  complete  would  cause  damage 
to  real  property  in  another  connty,  because 
of  the  diversion  ot  waters,  tbe  action  should 
be  tried  In  tbe  latter  county  (Drinkhouse  v. 
Spring  Valley  Waterworks,  80  Cal.  809,  22 
Pac.  252;  Last  Chance  Water  Ditch  Co.  v. 
Dralgrant  Ditch  Co.,  129  CaL  277,  61  Pac. 
960) ;  and  tbe  rule  applies  to  threatened  In- 
juries. It  was  held.  In  City  of  MarysvUle 
V.  North  Bloomfleld  Gravel  M.  Co.,  66  Gal. 
343,  5  Pac.  507,  ttmt  actions  to  enjoin  hy- 
draulic mining  in  this  state  coold  be  main- 
tained In  any  county  along  the  river  carry- 
tog  the  mines'  tailings,  where  tbe  damage  ac- 
crued. Tbe  question  is  discussed  in  Las 
Animas,  etc..  Land  Co.  Fatjo,  9  Cal.  AjH?. 
318,  99  Pac.  393,  and  the  cases  dted. 

The  purport  of  Mr.  Nares'  affidavit  is  that 
past  observation  has  shown  that  the  flood 
crest  on  Kings  river  has  not  reached  the 
San  Joaquin  river  when  tbe  flood  crest  was 
on  the  latter  river.  Whether  the  alleged 
dams,  Channels,  and  obstrucOons  erected  by 
defendants  to  turn  the  flood  waters  Into  the 
San  Joaquin  river  will  have  the  effect  al- 
leged In  the  complaint  la  one  of  tbe  vital  ls> 
sues  in  the  case,  and  neither  Mr.  Nares  nor 
Mr.  Tellman  deposed  to  that  question.  Nei- 
ther of  these  affiants  showed  that  there  was 
any  injury  to  real  property  in  Fresno  coun- 
ty. Mr.  Tellman's  statanait  was  that  the 
waters  that  are  cansed  to  flow  nwth  "and 
empty  into  San  Joaquin  river**  flow  ttirongh 
Fish  or  Fresno  sloogh,  and  that  If  any  dam- 
age is  cansed  by  the  water  "pasdng  toto 
said  BloDgh It  Is  caused  solely  and  only  to 
real  property  In  Fresno  county.  Mr.  Tellman 
Is  silent  as  to  the  effect  of  the  water  after 
it  has  passed  through  Fresno  sloogh  into  the 
San  Joaqoto  river. 

Appellants  dalm  that: 

"There  is  no  allegation  in  the  complaint  as  to 
the  location  of  any  articular  lands  which  might 
be  injured  becanse  ot  the  increased  flow  of  wa- 
ter in  tbe  Saa  Joaqaiu  river  caused  by  wach  di- 
version. .  Although  the  action  was  brought  In  the 
county  of  San  Joaquin,  tbe  complaint  is  silent 
as  to  whether  or  not  any  of  the  lands  afhcted 
or  to  be  affected  by  such  dlvenion  are  situated 
in  Sen  Joaquin  county." 

It  Is  urged  also  that  ttiere  Is  nothing  to 
the  conq)lalnt  to  show  Oiat  Qiere  Is  at  ttie 
present  time,  bj  reason  ct  the  matotoianoe 
of  said  obstruction,  any  present  Interference 
with  the  rights  or  enjoyment  of  property 
situated  to  San  Joaquto  county. 

"Within  reasonable  limits,"  there  la  no  ques- 
tion, says  Mr.  Wood,  "but  that  the  Luislature 
has  the  power  to  declart  certain  uses  of  proper- 
ty a  Buuance  and  sodi  use  therenpon  beccnuB 
a  nuisance  per  ssi"  2  Wood  on  MBisanos^  I 
768. 
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The  LeglHlatnre  has,  witWn  Its  nndonbt- 
ed  power,  declared  the  ads  complained  of 
to  be  a  public  nidaance,  and  audi  acts  om- 
stltute  a  nnlsaoce  per  ae.  Nidsancfls  pex  ae 
are  so  rejjarded  because  no  proof  Is  requir- 
ed, beyond  the  actaal  fact  of  their  existence 
to  establish  the  nuisance.  No  ill  effects  need 
be  proTed.  2  Wood  oa  Nnlsance,  i  669.  And 
all  parties  to  a  nuisance  per  ae^  he  who  cze- 
atea  It  aid  be  who  maintains  It,  are  re^nm- 
slble  fbr  its  ecrect,  without  llmttatlons  of 
condition  or  time.  Thcwnbm  v.  Dow,  60 
Waslr.  622.  Ill  Pac.  88»,  90B,  82  L.  B.  A.  (N. 
S.)  968. 

Equity  will  interfere  by  Injunctioii  to  pr^ 
vent  threatened  Injury,  where  acts  which 
create  a  piAlic  nulsaiue  are  about  to  be 
committed,  causing  alao  an  Inevitable  prl- 
Tate  and  special  injury  to  the  complainant 
(Walker  t.  ShepardW,  2  Wis.  384,  60  Am. 
Dec  ^);  and  the  rule  ai^Uee  equally 
where  the  threatened  injury  is  to  the  pub- 
lic and  the  peo[Ae  are  the  complainants. 

[4]  We  do  not  thtnk  it  was  necessary  to 
al^^  that  some  q>ecific  aubdividon  or  tract 
of  land  situated  in  San  Joaquin  county  was 
Injured,  nor  that  the  alleged  Injury  was  Im- 
mediately present,  for  r^ieC  will  be  award- 
ed when  the  danger  Is  apparent  or  the  mla- 
chi^  already  done. 

We  think  the  averments  of  the  complaint 
are  sufficirat  to  warrant  the  inference  that 
the  "low-lying  lands"  referred  to  as  situated 
along  the  shores  of  the  San  Joaquin  river 
throughout  its  length'  where  It  passes  through 
the  counties  mentioned.  Including  San  Joa- 
quin county,  are  directly  threatened  with  the 
Injury  complained  of,  and  that  these  lands 
are  within  the  Jurisdiction  of  the  board  of 
reclamation,  and  are  made  the  subject  of 
Its  care  and  protection.  The  scheme  of 
reclamation  contemplated  by' the  act  is  of 
state-wide  concern  as  well  as  of  great  Im- 
portance to  the  territory  immediately  In- 
terested. The  effect  of  ttie  dams,  channels, 
and  other  means  of  diversion  of  the  water  of 
Kings  river  is  distinctly  pointed  out,  and  it 
Is  shown  that  such  diversion  will  raise  the 
water  plane  of  the  San  Joaquin  river 
throughout  its  course  In  the  San  Joaquin 
VaUey;  that  from  25,000  to  30.000  cubic 
seoond  feet  of  water  will  be  added  to  the 
channel  of  the  San  Joaquin  river,  raising  its 
water  surface  from  8  to  15  feet  in  eleva- 
tion; that  said  obstructions  have  Impaired, 
and  will  continue  to  impair  and  destroy,  a 
great  portion  of  the  reclamation  works  along 
said  river  and  have  made,  and  will  continue 
to  make,  It  more  difficult  and  expensive  to 
reclaim  portions  of  land  along  said  river  as 
in  the  complaint  fully  described. 

[I]  Inasmuch  as  the  affidavits  submitted 
with  the  motion  fail  to  show  Injury  to  any 
lands  in  Fresno  county,  and  Inasmuch  as  we 
think  It  fairly  appears  that  lauds  situated  In 
San  Joaquin  county  have  been  Injured  and 


are  threatened  with  further  Injury,  we  think 
the  motion  was  rightly  denied.  If,  however, 
the  complaint,  or  tbte  affidavits,  show  Injury 
also  In  Fiemo  oomty  the  trial  may  be  had  In 
either  county  where  injury  has  resulted  or 
wiU  result  "Where  the  real  property  la  sit- 
uated partly  In  one  county  and  partly  In  an- 
other, the  plaintiff  may  select  eithw  of  the 
conntiw,  and  the  county  so  selected  la  the 
proper  county  for  the  trial  of  sneix  ncHon." 
Code  GlT.  Proa,  see.  892. 
The  order  Is  affirmed. 

We  ooncnr:   BUBNKTC,  J.;  HABT,  J. 


DIBSTELHORST  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION  OF  OAIJ- 
FORNIA  et  al.   (Oiv.  1604.) 

(District  Court  of  Aopeal,  Third  District.  Cal- 
ifornia.  Feb.  10,  1817.) 

1.  UASTsa  AND  Sbbvaht  ^»880— Wobkwen'b 

COUFENSATION  ACT— "SbBIOUS  AKD  WILL- 
FUL Misconduct." 
"Serious  and  willful"  miscondnct  means  the 
some  as  willful  misconduct,  since  any  willful 
misconduct  that  leads  to  death  or  great  bodily 
injury  must  necesaarQy  be  serious. 

2.  Mastbb  Ann  Sbbvaiit  «3:»380— Wobkueh's 

GOMPXNBATXOH  AOV— BXOBT  TO  OoUPI!ir8A- 

TioN— "Wmum  MiBconnuOT"— MiNOB  £!h- 

PLOTfis. 

Where  a  minor  employed  about  machinery 
bad  been  inatmcted  not  to  oil  it  while  in  motion, 
but  thougbtlasaly,  after  the  power  had  been  idiut 
off  and  while  the  machine  was  moving  of  its  own 
momentum,  oiled  it,  and  was  injured,  he  was 
not  chargeable  with  "willful  miscoaduct." 

[Ed.  Not&--For  other  definitionB,  see  Words 
aibd  Phrases,  First  and  Sooond  Series,  Willful 
Misconduct.] 

3.  Masteb  and  Sbbvant  ^34(£(1)  —  Wobk- 
men's  Compensation  Act— Right  to  Coic- 

PENSATION  —  WlLUDI,  MlSCONDUOT— MiNOB 
EMFLOT&S. 

Evidence  held  to  show  that  minor*!  disobe- 
dience to  order  was  thoughtless,  and  not  the  re- 
sult of  willful  misconduct. 

Proceedings  by  Bert  Bollinger,  employe, 
for  comp^sation,  opposed  by  William  Dles- 
telhorst,  employer.  On  apidlcatlou  by  the 
employer  for  writ  ot  review  for  enuulment 
of  the  award  by  the  Industrial  Accident  Com- 
mission and  others.  Writ  discharged,  and 
award  affirmed. 

Dean  &  Carter,  of  Bedding,  and  Thos.  B. 
Dozier  and  Kric  Q.  Scudder,  both  of  San 
Fran-^dsco,  for  petitioner.  Cairlstopher  M. 
Bradley,  of  San  Frandsco,  for  respondents. 

BURNETT,  J.  Petitioner  seeks  the  annul- 
ment of  an  award  made  by  said  Commlssiou 
to  said  applicant  for  an  injury  received  by 
the  latter  while  employed  by  the  petitioner 
to  act  as  a  general  helper  around  a  gold  dredg- 
er. It  Is  claimed  that  the  accident  was  due 
to  the  "wlUful  misconduct  of  said  Bert  Bol- 
linger, and  therefore  the  Commission  was 
without  jurisdiction  to  make  the  award."  It 
Is  admitted  that  If  no  other  rational  condu- 
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slon  as  to  the  attributable  cause  ot  the  acci- 
dent can  be  drawn  from  the  evidence,  then, 
la  the  exercise  of  Its  atatntory  authority,  the 
court  should  vacate  and  annul  aald  amrd. 
It  la,  however,  the  claim  of  reapondenta  that 
there  Is  sufficient  Justification  for  the  finding 
that  the  Injury  was  no^  due  to  the  willful 
mlsooudnct  of  the  applicant  and  that  the 
Commlasioa  therefore  cannot  be  pr(q>erly 
chargeable  with  an  adjudication  In  excess  of 
Its  legal  authority. 

Indeed,  the  attack  and  the  defense  relate, 
not  only  to  the  evidence,  but  to  the  snfflcdracy 
of  the  finding  Itself  to  support  the  conidusloD 
of  the  'Commisalon.  It  la  the  coctentlon  of 
petitlcHier  that  the  facts  found  are  compatible 
only  with  the  position  that  the  applicant  was 
guilty  of  willful  misconduct,  and  that  peti- 
tioner is  therefore  not  llaUe  under  the  Wmrk- 
men's  Compensation  Act 

We  are  asked  to  set  aside  the  award  by 
reason  of  the  following  finding: 

"^niat  prsvlons  to  said  injury  said  employi 
had  been  instructed  by  hie  employer  on  two  oe* 
easioDs  not  to  oil  the  eaid  machinery  while  the 
same  was  in  motion,  and  had  been  warned  of  the 
danger  of  so  doing ;  that  at  the  time  of  the  in- 
Jury  the  motive  power  of  tbe  madiinery  had 
been  shut  off,  and  after  bo  shutting  off  the  pow- 
er, the  machinery  continues  to  move  for  15  min- 
ntes  by  its  own  momentum,  and  while  well  know- 
ing the  said  instructions  and  the  danger  of  their 
vloiatioD,  but  for  the  purpose  of  saving  the  time 
necessary  to  wait  for  the  machineiy  to  stop, 
said  emiuoyd,  without  waiting  until  the  machin- 
ery had  stopped,  thoughtleBsIy  and  without  at 
flie  time  bemg  nundfuiof  said  instructions,  at- 
tempted to  oil  the  same,  and  in  so  doing,  sustain- 
ed tae  injury  as  above  set  forth ;  that  by  reason 
of  the  extreme  youth  of  said  employ^  and  his 
consequent  lai^  of  mature  Judgment  and  dis- 
cretion, and  for  the  farther  reason  that  the  said 
act  of  the  employ^  was  with  the  aole  motive  and 
for  tbe  sole  purpose  of  saving  time,  and  to  that 
extent  in  the  interest  of  the  employer,  the  act  of 
the  employ^  in  violating  his  instructions  as 
aforesaid  was  negligent,  but  was  not  an  act  of 
wiUfiil  misconduct,  and  the  said  injury  was  not 
caused  by  the  willful  misconduct  of  the  em- 
ploy«." 

It  is  the  contention  of  petitioner  that  a  vio- 
lation of  such  reasonable  directions  consti- 
tutes In  itself  willful  misconduct,  and  that  It 
Is  not  condoned  or  mitigated  by  tiie  excuse  or 
apology  contained  in  aald  finding.  He 
claims: 

"That  the  cases  from  aU  Jurisdictions  uniform- 
ly hold  that  the  breach  of  an  express  rale  or 
order,  particularly  if  made  expressly  for  tbe 
safety  of  an  empIoy6,  constitutes  serious  or  will- 
fol  misconduct  within  tbe  meaning  of  Wotk- 
men's  Compensation  Acts." 

He  cites  a  large  number  of  cases,  beginning 
with  Scotland.  Of  these,  It  is  asserted  that 
two  are  practically  on  ail  fours  with  the  case 
at  bar.  Both  Involved  minora,  and  the  in- 
juries were  occasioned  by  disobedience  of 
rules.  The  first  is  Powell  v.  lAnarksblre 
Steel  Co.,  Ud.,  6  Sc.  Sees.  Cas.  (&tb  Series) 
1039  (1904).  Therein  the  father  of  Patrick 
Joseph  Powell,  a  minor,  claimed  compensa- 
tloa  for  the  death  of  iiaid  minor  under  tbe 
Oompensatlon  Act  of  1897.  At  the  time  of  his 
death  he  -waa  IB  years  of  age  (the  same  as 


applicant  herein).  He  was  employeH  In  a 
rolling  mill,  and  was  allowed  certain  Inter- 
vals for  resting.  Daring  such  an  Interval  the 
deceased  and  some  other  boys  of  about  the 
same  age,  who  vere  also  employed  In  the  mill, 
started  to  play  on  some  wagons  on  an  inclin- 
ed track.  OQe  of  liie  wagcms  started  4own 
^  Ineltne,  and  tb»  deceased.  In  an  attenuit 
to  atop  It,  was  thrown  beneath  Qie  whe^ 
and  met  Us  deaUL  Tbe  bt^a.  Including  the 
deceased,  had  been  Instructed  not  to  play 
about  the  vagtma  I^rd  Trayner,  in  his  de- 
cfslon,  said: 

"Hie  defenders  had  given  this  boy  and  others 
like  him  positive  instructions  that  they  were 
not  to  go  across  the  line  of  rails  or  near  the 
wagons.  They  had  been  repeatedly  warned 
against  doing  so  for  fear  of  accident,  and  they 
knew  that  in  doing  so  thev  were  doing  wrong. 
I  cannot  figure  anything  more  serious  or  willful 
than  positive  and  intentional  disobedience  to  a 
strict  and  positive  order.  That  is  the  character 
of  the  case,  and  t  must  hold  accordingly." 

Tbe  other  la  Fanny  Callahan  v.  Maxwell,  2 
Sc.  Sess.  Obs.  OSth  Series)  420.  Therein 
B^nny  Callahan,  a  young  girl,  was  employed 
on  a  steam  thresher  to  unbind  and  band 
sheaves  to  the  mlllman  which  he  put  through 
an  opening  Into  the  mllL  She  had  been  In- 
structed to  remain  at  her  place,  and  had  been 
warned  of  the  danger  of  moving  about  Tbe 
mlllman  had  occasion  to  go  beneath  the 
thresher  to  remove  an  obstruction,  whereup- 
on Fanny  attempted  to  step  across  the  open- 
ing for  the  purpose  of  speaking  to  another 
girl  on  the  other  side  of  the  opening.  In 
crossing  the  opening,  her  foot  slipped  and  was 
caught  by  the  revolving  drum,  and  her  right 
leg  was  taken  off  below  the  knee.  One  ques- 
tion preeented  to  the  appellate  court  was 
whether  her  conduct  In  leaving  her  place  and 
attempting  to  step  across  the  opening  In  the 
machine  amounted  to  serious  and  willful  mis- 
c<mduct  on  her  part  in  the  sense  of  the  Work- 
men's Compensation  Act  It  was  held  that 
she  was  so  chargeeble.  It  t)elng  stated  In  the 
opinion:  . 

"I  do  notthink  that  there  can  be  a  more  dis- 
tinct case  of  willful  misconduct  than  one  In 
which  a  person  is  injured  in  consequence  of 
having  disobeyed  a  specific  order,  snch  as  that 
pven  here,  and  which  wu  giva  in  order  to 
insure  her  safety." 

Many  cases,  also,  from  other  British  Juris- 
dictions are  cited,  of  which  we  may  refer  to 
Best  v.  Jjoodon  &  Southwestern  Ballroad 
Company  (1907),  A.  C.  209,  8  Ann.  Gas.  1, 
which  went  to  the  House  of  Lords.  In  that 
case,  an  engine  driver,  because  his  train  was 
late,  left  the  foot  plate  of.  his  engine  while  in 
motion  and  mounted  the  coal  on  the  tender, 
in  violation  of  a  rule  of  the  company  that 
"englnemen  and  firemen  must  not  leave  the 
foot  plate  of  their  engine  while  the  latter  Is 
in  motion."  He  was  killed  by  behig  struck 
by  a  bridge.  It  was  claimed  at  the  trial  of 
the  claim  for  compensation  that  the  driver's 
object  was  to  try  and  find  better  coal  In  or- 
der to  make  np  the  lost  time.  In  the  deri- 
sion, the  Lord  Chancellor  (Lorehum)  said: 
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"This  unfortunate  man  broke  this  rule,  which 
certain^  is  a  very  aerions  rale.  There  was  evi- 
deoce  tbat  he  knew  of  its  existence,  and  that  he 
knowingly  and  willful^  acted  in  defiance  of  it. 
It  was  a  rule  to  save  lue  and  to  prevent  danger, 
both  to  the  pnbUe  and  to  the  servants  of  the 
ccHnpany." 

In^e  same  dedslon  Lord  Atkinson  said: 
"I  do  not  attemut  to  define  what  'willfnl  mis- 
conduct' is,  nor  to  express  any  opinion  which  I 
might  be  unable  to  retract  on  further  consider- 
ation, but  it  would  appear  to  me,  I  confess,  that 
if  a  man  breaks  a  rule,  knowing  at  the  time 
that  he  is  breaking  it,  and  is  not  compelled  to 
break  it  by  some  superior  power  which  he  can- 
not resist,  he  is  guilty  of  a  willful  breach  of  it" 

Coining  nearer  h<»ne,  it  Is  the  opinion  of 
petitioner  that  we  have  in  this  state  two  de< 
cislons  tbat  virtually  govern  this,  that  is, 
Padflc  Ooast  Casualty  Co.  v.  Plllsbury  et  al., 
1^  Pac.  1040,  and  Great  Western  Power 
Co.  T.  PlUsbury,  170  Cal.  180,  149  Pac  35. 
In  the  flrst  of  these,  an  errand  boy  in  the 
employ  of  a  millinery  company  In  San  Fran- 
cisco bad  been  expressly  warned  not  to  ride 
in  or  attempt  to  operate  the  freight  elevators 
in  the  building  occupied  by  his  employer. 
Notices  to  the  same  effect  were  also  conspicn- 
oosly  posted  near  the  entrances  of  the 
freight  elevators.  Said  errand  boy,  upon  re- 
turning from  an  errand,  attempted  to  ascend 
by  way  of  one  of  the  freight  elevators  to  the 
floor  where  his  employer  had  his  place  of 
business,  and,  in  so  doing,  to  operate  the 
elevator  himself.  The  boy  was  killed,  and 
compensation  was  sought  for  bis  death.  The 
Industrial  Accident  Commission  made  find- 
ings "that  the  deceased  and  other  employes 
of  the  defendant  frequently  operated  said 
Fifth  street  elevator  by  themselves  without 
reproof  or  discipline  by  said  defendant," 
and  "that  the  signs  placed  by  the  owners  of 
said  building  npon  the  doors  of  the  elevators 
were  habitually  disregarded  without  protest," 
and  furthermore,  "that  the  protection  of  Its 
employ^  from  serious  bodily  injury  or  death 
in  connection  with  the  operation  of  such  ele- 
vators was  not  made  plain  to  th&n  nor  to 
Cassell  [the  deceased]  in  a  manner  suited  to 
the  intelligence  of  a  person  of  his  age,"  and 
therefore  compensation  was  allowed.  It  was 
decided  by  the  District  Court  of  Appeal  for 
the  First  District  that  there  was  no  evidence 
to  support  these  findings,  and  the  award  was 
accordingly  annulled.  In  denying  the  peti- 
tion for  rehearing  the  court  said: 

"We  are  of  the  opinion  that  the  undisputed 
evidence  in  tht  case  showed  that  the  deceased 
had  been  expreaslr  warned  not  to  ride  in,  or 
attempt  to  operate,  the  freight  elevators  in  the 
building  in  wbich  he  met  bis  death,  ander  pen- ' 
alty  of^ discharge,  and  that  notices  were  posted 
at,  or  near,  the  entrance  of  such  elevat<H:B  of 
similar  import,  and  that  the  disregard  of  such 
warning  by  the  empIoyS  must,  In  the  absence 
of  evidence  mitigating  such  disobedience,  be  held 
to  constitute  such  willful  misconduct  as  would 
prevent  a  recovery  before  the  Commission, 
where,  as  in  the  instant  case,  there  Is  no  evi- 
dence tending  to  show  that  the  dtoregard  of  its 
warnings,  orders,  and  notioes  was  oondonfed 
bj  the  employer." 

In  the  Great  Western  Power  Case,  supra, 
the  award  by  thA  Commission  was  annulled 


b7  the  Supreme  Ckratt  hy  reason  of  Qie  will- 
ful miscondnct  of  decraaed,  Hayfleld,  who 
had  been  employed  aa  a  Ilnonan  by  said 
company.  The  company  bad  Issued  orders 
that  employes  should  not  work  on  poles  cat^ 
rylng  live  wires  wlthont  using  rabber  glores 
provided  by  the  company.  It  wae  not  shown 
that  Mayfleld  did  not  taunr  or  understand 
this  rule.  On  the  day  of  tbe  accident,  Blay- 
fleld  ascended  a  pole  to  cut  a  wire  wlOuynt 
taking  his  gloves,  and  he  received  a  shock 
which  caused  his  death.  In  discussing  the 
meaning  of  the  term  "willful  mlscondnct" 
the  Snprone  Conrt  declared: 

"But  It  (Annot  be  doubted  t^at  a  workman 
who  violates  a  reasonable  rule  made  for  his  own 

Srotection  from  serious  bodily  liojury  or  death 
I  guilty  of  misconduct,  and  that  where  the 
workman  deliberately  violates  the  rule,  with 
knowlcdpe  of  its  existence  and  of  the  dangers  ac- 
companying its  vlolatitHi,  be  is  gnUty  of  wUlfnl 
misconduct." 

It  was  held  that  the  evidence  showed  a 
deliberate  violation  of  the  rule,  and  hence 
the  annulment. 

It  must  be  conceded  that  petitioner  makes 
a  strong  and  persuasive  argument,  bnttress- 
ed  as  it  is  by  an  Imposing  array  of  author- 
ities. On  the  other  hand,  the  contention 
of  respondents  is  entitled  to  serious  consid- 
eration. It  Is  claimed  that  the  defense  of 
willful  misconduct  is  an  afflrmatiTe  defense 
in  the  nature  of  a  penal  provision  forfeiting 
compensation  for  wlUful  wrongdoing,  that 
the  burden  of  proof  Is  upon  the  emido^er  to 
establish  this  defense,  and  tbat  it  was  not 
estabUsbed  in  the  present  case  by  reason  of 
the  failure  of  the  employer  to  prove  the  nec- 
essary el^ent  of  wlllfalness.  In  amplify- 
ing their  position,  resiKUidents  Indnlge  In  an 
Interesting  historical  review  of  the  common 
law  and  of  the  statutes  cnlminatiug  In  the 
workmen's  compaisatlon  acts  as  they  relate 
to  the  redress  for  Injuries  afforded  to  the 
employ^.  The  dissimilarity  between  the  com- 
mon-law remedy  and  that  under  the  modem 
legislation  is  pointed  out,  and  It  Is  declared 
that  under  the  system  of  workmen's  compen- 
sation acts  now  adopted  In  California  and  In 
approximately  36  states  of  the  Union,  the 
industry  is  made  to  carry  the  cost  of  inju- 
ries sustained  by  its  employ^  in  the  course 
of  its  operation,  without  regard  to  the  &ult 
of  either  the  employer  or  employ^  Or,  as 
stated  hy  the  Supreme  Court  of  Montana  In 
Lewis  ft  Clark  County  r.  Industrial  Acc. 
Board  of  Montana,  S2  Mont  6, 155  Pac.  268, 
L.  R.  A.  1916D,  028: 

"Liability  and  compensation  statutes  cannot  be 
grouped  together,  since  they  are  the  antipodes 
of  labor  laglBtatHHi.  having  their  foundation  in 
essentially  different  sodal  and  economic  ideas; 
the  liability  statutes  being  Intended  to  limit  die 
defenses  of  the  master,  and  the  compensation 
statates  to  provide  eompensatitm  for  ue  work- 
man regardless  of  negligeoee  of  master,  feUow 
servant,  or  himself." 

Attention  Is  then  called  to  a  peculiar  provi- 
sion of  the  California  act  and  of  some  of  the 
other  states,  penalizing,  so  it  is  claimed,  the 
employer  or  employ^  as  the  case  may  be, 
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for  wanton  and  Intentionally  evil  conduct, 
as  provided  In  section  12b  and  section  12a 
(3)  of  our  statute  <Stat8.  1913,  p.  283),  and  It 
Is  claimed  that  tbls  provision  as  to  the  em- 
ployd  was  not  Intended  as  a  substltate  for 
contributory  negfUgence,  and  It  should  not 
be  so  construed,  but  should  be  regarded  In 
the  spirit  of  section  21  of  article  20  of  the 
Constitution,  authorizing  the  Legislature  by 
appropriate  enactment  to  "create  and  en- 
force a  liability  on  the  part  of  all  employers 
to  compensate  their  employ^  for  any  Inju- 
ry [sustained]  by  the  said  employfia  •  •  • 
Irrespective  of  the  fault  of  either  party." 
To  give  effect  to  this  provision  and  the  ob- 
vious purpose  of  the  said  Compensation  Act, 
It  Is  claimed  that  the  misconduct  which 
would  defeat  the  right  of  the  employ^  to 
compensation  must  be  more  than  even  gross 
contributory  negligence,  In  fact,  must  be  the 
violation  of  reasonable  rules  or  the  doing 
of  an  extremely  hazardous  act  which,  under 
the  common  law,  would  amount  to  a  breach 
of  the  duty  owed  to  the  employer,  and.  In 
addition,  must  be  accompanied  by  a  will- 
fulness of  intent  or  wrong  motive  amounting 
to  a  mens  rea.  It  Is  insisted  that  this  Is  de- 
manded by  the  language  and  spirit  of  the 
Compensation  Act,  and  is  snpported  by  the 
decisions  of  this  state  and  of  other  Jurisdic- 
tions. 

Among  the  decisions  cited  from  foreign  Ju- 
risdictions Is  Jensen  v.  Bowen  Bros.  &  Co., 
Ct.  of  Abr.  of  New  Zealand,  Canterbury  Ind. 
Dtst.  (1909),  vol.  8,  I>ecisIon8  under  the  Work- 
men's Compensation  for  Accident  Act,  4S, 
50,  wherein  it  Is  said: 

"Tbe  question  of  serions  and  willful  miscon- 
duct is  one  of  fact  to  be  determined  on  the  cir- 
cumstances of  each  case.  In  dealing  with  the 
question  tbe  court  is  not  bound  to  treat  every 
violation  by  a  worker  of  a  rule  in  force  In  the 
factory  or  works  as  amounting  neceBsarily  to 
serious  and  willful  misecaiduct  Whether  it  is 
ao  or  not  depends  on  the  nature  of  tbe  rule  and 
the  circumstances  in  which  tbe  violation  has  tak- 
en place." 

The  Sopreme  Gourt  of  Massachusetts,  in 
tbe  Matter  of  Nlckerson,  218  Mass.  158,  105 
N.  Bi  604,  Ann.  Cas.  lOlOA,  790,  declared 
that  "serioos  and  wlllfnl  misconduct,"  for 
tbe  conseanences  of  which  the  employ^  la 
not  entitled  to  compensation,  imder  the  Work- 
■  men's  Compensation  Act  of  that  state,  "means 
more  than  even  gross  negligence,  and  re- 
sembles dos^  the  mnton  or  vedOem  mls- 
condnrt  whicb  renders  one  liable  to  a  tres- 
passer or  to  a  bve  Ucmsee,"  and  it  was 
beldtbat: 

"Where  an  employ^,  engaged  in  cleaning  and 
painting,  began  work  around  a  moving  shaft 
shortly  before  noon,  although  he  had  been  or- 
dered to  do  that  work  during  the  noon  hour, 
while  the  machinery  was  stopped,  his  disobe> 
dience  waa  a  thoughtless  act  on  the  spur  of  the 
moment,  rather  than  deliberate  disobedience, 
and  does  not  deprive  his  dependent  of  compensa- 
tion under  [said]  act." 

In  that  case,  it  seems  that  the  deceased, 
less  than  half  an  hour  before  he  was  killed, 
was  told  by  tbe  superintendent  to  do  the 


work  at  the  noon  boor,  and  yet  the  court 
said: 

"The  fact  tliat  the  injury  was  occasioned  by 
the  employe's  disobedience  to  an  order  Is  not 
decisive  against  him.  To  have  that  effect,  tbe 
disobedience  must  have  been  willful,  or,  as  was 
said  by  Ijord  Lorebum,  in  Jotmson  v.  Marahall 
Sons  &  Co.,  Ltd.  (190%.  A.  C  409.  411,  'deUb- 
erate,  not  merely  a  thoughtless  act  on  the  spur 
of  the  moment;^" 

It  is  asserted  that  the  same  rule  is  rec- 
ognised by  our  Supreme  Court  In  the  quo- 
tation herelnb^ore  made  from  170  Cal.  180, 
149  Pac.  35,  -where  wlllfnl  mlsoondiiet  Is  de- 
scribed as  tbe  deUberate  violation  of  a  rea- 
sonable mie  made  tor  the  woriunan's  benefit, 
where  be  bas  knowledge  of  ita  exlatoice  and 
of  tbe  dangera  accompanying  its  rlolntitm. 

As  to  the  two  cases  from  tbls  state  cited 
hj  petitioner,  respoidents  find  substantial 
disparity  with  this.  It  is  pointed  out  tbat  In 
tbe  Padflc  Coast  GasuaUy  Company  Case 
tbe  young  employ^  was  killed  In  tbe  acci- 
dent, and  tt  was  Impossible  to  fflacover  bis 
ecEact  mental  state  in  violating  the  rale,  tbat 
is,  wbeiber  it  was  wnifal  dlsobedleuce  or  tbe 
result  of  an  inadvertoioe,  and  In  tbe  absraice 
of  testimony  on  that  point,  the  court  natn- 
rally,  from  the  bare  fact  of  'disobedience, 
drew  tbe  Inference  that  It  was  deliberate  and 
willful,  fnda,  probably,  was  what  the  court 
had  In  mind  In  ita  opinion  denying  the  peti- 
tion fOr  rdiearinff  whou  it  referred  to  the 
"absence  of  mitigating  drcanutances."  Here- 
in there  is  express  testimony,  negativing  tbe 
wHlfulnesg  which  overcomes  any  inference 
drawn  from  tbe  bare  fact  of  disobedience. 

In  tbe  Mhyfleld  Case,  supra,  170  Cal.  180, 
149  Pac.  3S,  there  was  not  only  an  absence  of 
testimony  tending  afflrmatively  to  establish 
inadvertence,  but  there  was.  In  addition,  tes- 
timony that  the  deceased  bad  been  warned, 
within  a  few  b<mr8  before  his  death,  of  the 
danger  of  not  wearing  gloves,  which  was  suf- 
ficient to  estabHsb  wlllfnlness.  Mayfleld 
was,  moreover,  a  man  of  mature  years. 

As  to  the  cases  from  foreign  jurisdictions 
cited  by  petitioner  no  specific  attention  la 
paid  to  them  by  respondents.  However,  tbe 
most  important  ones  appear  for  the  first  time 
in  the  reply  brief  of  petitioner^  It  being  stat- 
ed therein  tbat: 

"Since  receiving  respondents*  reply  brief  we 
have  been  to  some  trouble  to  look  up  the  cases 
under  workmen's  compensation  acta  mterpreting 
or  deGning  'willfol  misconduct,'  and  have  found 
that  most  of  said  cases  originated  in  the  courts 
of  Great  Britain." 

It  would  have  been  more  satisfactory  If 
petitioner  bad  taken  tbe  trouble  to  do  that 
before  filing  bis  opening  brief.  We  cannot 
undertake  to  examine  these  cases  in  detail. 
Most  of  them,  we  may  say,  involved  adults 
and  accidents  under  circumstances  leading 
necessarily  to  the  conclusion  that  there  was 
willful  violation  of  reasonable  rules  for  the 
safety  of  tbe  workmen. 

[1]  Again,  while  some  of  tbe  cases  called 
for  a  consideration  of  "serious  and  willful 
misconduct,"  it  la  apparent  Out  tbe  word 
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"serlons"  added  nothing  to  the  gravity  of  the  i 
conduct.   Any  willful  mlscoudnct  that  leads 
to  death  or  great  bodily  Injury  must  neces- 
sarily be  serious. 

In  reference  to  the  Powell  Case,  from  Scot- 
land, It  Is  apparent  that  the  decision  Is  based 
upon  two  grounds:  First,  that  the  accident 
did  not  arise  "out  of  the  employment"  of  the 
deceased ;  and,  second,  that  he  was  guilty  of 
deliberate  and  intentional  wrongdoing  when 
he  went  to  a  place  where  he  had  no  right  to 
be  and  placed  hhnself  in  a  dangerous  position 
against  which  he  had  been  warned. 

The  Fanny  Callahan  Case  was  decided 
upon  the  same  grounds. 

[21  In  all  these  cases  holding  tliat  the  vic- 
tim of  the  accident  was  chargeable  with 
willful  misconduct,  it  seems  to  have  been  as- 
sumed that  the  violation  of  the  rule  was  in- 
tentional and  deliberate,  and,  as  far  as  we 
are  advised,  there  was  no  attempt  to  excuse 
it  on  the  ground  of  Inadvertence  or  thought- 
lessness. The  violation  of  a  rule  bnown  to 
the  party  would,  of  course,  raise  the  pr&- 
sumption  that  It  was  done  deliberately  and 
Intentionally,  but  Is  it  not  a  disputable  pre- 
sumption? May  not  a  person,  although 
guilty  of  an  infraction  of  an  order  given  for 
his  protection,  show  that  at  the  time  be  was 
unmindful  of  the  order,  and  that  his  act  was 
the  result  of  inattention  and  thoughtlessness 
and  without  any  real  purpose  to  be  contuma- 
cious? Petitioner  contends  that  to  permit 
this  course  would  open  the  door  to  fraud  and 
perjury.  In  some  cases,  no  doubt,  such 
would  be  the  effect,  but  these  evils  will  never 
be  entirely  avoided  In  the  attempt  to  admin- 
later  justice  through  human  Instrumentali- 
ties.  But  the  objection  goes  rather  to  the 
weight  and  effect  of  the  evidence  than  to  its 
admissibility.  When  the  person  violates  a 
known  rule,  it  should  be  held  ordinarily  that 
be  does  It  deliberately,  but  we  do  not  think 
that  the  door  should  be  closed  entirely  against 
the  Inquiry  whether  It  may  not  have  been 
the  result  of  thoughtlessness  and  Inadvert- 
ence, at  least  In  the  case  of  a  mere  child. 
Where  a  minor  is  involved  why  should  not 
the  same  consideration  be  shown  as  in  the 
ordinary  action  for  damages  wherein  contrib- 
utory negligence  is  urged  as  a  defense?  Why 
should  not  the  distinction  be  recognized  that 
is  so  learnedly  pointed  out  In  the  case  of 
Maud  Guyer  v.  Sterling  lAundry  Co.,  171 
Cal.  761,  IM  Pac.  1067?  Therein,  as  to  mi- 
nors, It  is  said ; 

"Meotally,  a  tremendous  growth  most  take 
place,  *  •  •  before  knowledKe  has  ripened 
into  wisdom  and  wisdom  coupled  with  experi- 
ence, has  developed  a  sound  and  sane  judgment. 
*  *  *  Youth  18  ever  the  time  of  beedlesraeas, 
of  impulsiveness,  and  of  forgetfulness.  Lacking 


I  power  of  continaous  application  and  concentra- 
tion, it  will,  upon  the  other  hand,  center  its 
thought  for  a  brief  time  and  to  its  peril  upon 
one  matter  to  the  exclusion  of  all  else." 

With  this  well-known  characteristic  of 
youth  in  view  why  should  It  be  thougiit  a 
strange  thing  that  a  boy  ot  15  should  forget 
an  order  given  bini.  and,  in  a  moniMit  at  for- 
getfulness, do  that  which  wob  torUdden? 
And  acting  tbns,  how  could  his  conduct  be 
Justly  denominated  "willful  mlacondncf*? 
In  tiiat  event  it  would  be,  properly  flsteaking, 
willful  misconduct  to  no  greater  degree  than 
If  he  did  the  act  in  the  absence  of  any  order. 
In  either  cose  St  might  tw,  and,  in  this  case 
It  would  be,  contributory  negligence  biut  noth- 
ing more. 

It  la  probably  true,  aa  ccmtendedt  that  the 
portion  of  the  finding  as  to  oiling  the  ma- 
chinery while  In  motkm  in  order  to  save  time 
does  not  Indicate  a  suffldent  palliation  or 
excuse  for  his  conduct,  yet  It  li  at  least  op- 
posed  to  the  ittea  that  he  had  an  intentional- 
ly disobedient  frame  of  mind,  and  is  In  aid 
of  the  conclusion  that  there  waa  an  absence 
of  willfulness. 

[I]  Looking  at  the  evld«ioe,  we  find  snffl* 
dent  support  for  the  Inference  tlwt  be  was 
not  intentionally  and  dellberat^y  disobedi- 
ent The  boy  himself,  when  asked:  "Were 
you  aware  at  the  time  that  yon  were  violat- 
ing your  employer's  instructions?  Did  you 
know  and  think  at  the  time  that  you  were 
disobeying  orders?"  replied:  "No,  air;  I 
didn't  think."  He  further  said  that  at  the 
time  he  did  not  remember  that  Dlestelhorst 
had  told  him  not  to  oil  the  machinery  while 
in  motion.  Indeed,  one  cannot  read  the  rec- 
ord without  obtaining  a  strong  impression 
of  the  candor  and  honesty  of  the  witness. 
He  was  anxious  to  save  time,  and  he  wanted 
to  get  out  as  much  dirt  as  possible.  He  was 
in  the  habit  of  oiling  right  after  lunch  before 
the  machinery  was  put  In  motion,  hut  on 
this  occasion  he  started  It  in  obedience  to 
the  direction  of  petitioner,  or,  as  the  boy 
explained  it : 

"We  were  then  eating  dinner,  and  right  after 
dinner  Dlestelhorst  wanted  to  go  and  fix  a 
bridge  across  the  creek,  and  there  was  a  'jack' 
out  where  we  were  dredging,  and  he  said  to 
move  that,  and  I  started  up,  and  he  passed  the 
chain  around  it  and  moved  it,  and  I  abut  off  the 
power  and  went  to  oiling." 

We  think  from  these  conslderatloaB  that 
the  Commission  might  conclude  with  legal 
propriety  that  the  boy  was  not  chargeable 
with  such  willful  misconduct  as  to  deprive 
him  of  the  benefits  of  the  Compensation  Act 
and  the  writ  Is  therefore  disdiareed,  and  the 
award  aCHrmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 
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DFLGER  T.  WHITTIBB.   <Cir.  16160 
rDistrict  Court  of  Appeal,  Second  District,  Oal- 
Ifornia.   Feb.  14,  1917.) 

1.  HiGHWATS  €=>184^2)  —  Injuht  to  Pedes- 
T»iAM— Evidence— SurFiciENcT. 

In  BQ  actioa  for  personal  injuries  sustained 
by  a  child  when  strvck  hs  an  automobile,  which 
was  diverted  from  the  roadway  by  reason  of  a 
collision  with  an  antomobile  operated  by  defend- 
ant, evidence  held  to  justify  a  finding  that  the 
injory  was  doe  solely  to  defendant's  negligence 
in  operating  his  car,  and  that  the  operator  of 
the  other  car  was  not  guilty  of  any  negligence 
which  contributed  to  plaintiff's  injnrj. 

[Ed.  Note —For  other  cabes,  see  Highways, 
CenL  Dig.  SI  472,  473%.] 

2.  ApFEAL  AND  BkbOR  «»10S2(1>— BUBDBN  TO 

Show  Pbbjudioux  Ekbob. 
It  devolves  uvoa  an  appellant  to  riiow  pr«f- 
ndieial  txrot. 

[Bd.  Note.— For  otiier  cases,  aee  Ajipeal  and 
Error.  Cent  Dig.  f|  40*7,  40B1.] 

3.  Appeal  and  Bbbob  «=>928(2)— Review— 

PHESDllPTlOnS, 

Where  the  instroctions  are  omitted  from  the 
record  m  appe^,  the  appellate  court  must  pre- 
sume that  the  jury  was  property  instracted  as 

to  the  law  appucable  to  the  case. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  813750,  37!».] 

4.  Evidence  ^9474(8)— SFSBD—KifOWiBDax 

OF  Witness. 
As  the  objection  that  a  witness  who  testified 
as  to  the  speed  of  defendant's  car  had  not  eeen 
the  car  in  sufficient  time  prior  to  the  collision 
to  enable  him  to  testify  on  the  subject  goes  to 
the  weight,  rather  than  to  the  competency,  of 
the  evidence,  and  w  9uch  testimony  differed  but 
little  from  that  offered  by  the  defendant  on  the 
same  subject,  its  admission  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cenu  Dig.  I  2202.] 

6.  APPEAi.  AUD  Ebbob  «=9l060(l>— Habicless 
Ekbob. 

Any  error  in  the  admission  in  evidence  of  the 
torn  clothes  of  the  child,  and  testimony  as  to 
tears  and  rents  therein,  was  harmless  as  the  evi- 
dence did  not  tend  to  show  either  negligence  of 
defendant  or  injuries  to  the  child. 

[Ed.  Not&— For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1068,  1060,  4163,  4157.} 

6.  New  Tbial  «=»88—Gbotjndb— Discretion 

OF  COUBT. 

As  no  fscts  were  stated  from  which  the  trial 
court  conld  determine  what  effort  the  sheriff  had 
made  to  serve  a  subpoena  upon  two  alleged  ma- 
terial witnesses  for  defendant,  and  it  was  not 
shown  that  the  defendant  placed  the  subpcena  In 
the  hands  of  the  sheriff  before  ^e  trial  was  com- 
menced, there  was  no  abuse  of  discretion  in  de- 
nying a  new  trial  upon  the  ground  of  surprise, 
which  ordinary  prudence  could  not  have  guard- 
ed against 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Di«.  fi  176.] 

Appeal  from  Superior  Court,  Kem  County; 
J.  W.  Mahon,  Judge. 

Action  by  Florenda  Diiger,  a  minor,  by  W. 
J.  Diiger,  her  guardian  ad  litem,  against  C. 
F.  Whittier.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  motion  f<ar  new  trial, 
defendant  appeals.  Affirmed. 

Geo.  B.  Whitaker,  of  Bakersfleld,  for  ap- 
pellant. Rowen  Irwin,  of  Bakersfleld,  and 
Fred  L.  Seybolt,  oC  San  Francisco,  for  re- 
spondent 


SHAW,  J.  This  iB  an  action  broni^t  by 
plRintlff,  a  minor  four  years  of  age,  to  re- 
cover damages  for  personal  injuries  sustain- 
ed while  playing  In  a  vacant  lot  adjoining 
her  father's  place  of  buslne^,  as  a  result 
of  being  stmck  by  an  antomobile  driven  by 
one  Earl  Oldham,  which,  it  is  claimed,  was 
diverted  from  the  roadway  and  precipitated 
against  plaintiff  by  reason  of  conidlng  with 
another  automobile  negligently  operated  by 
defendant  The  case  was  tried  by  a  Jury, 
whldi  rendered  a  verdict  for  plaintiff  In  the 
sum  of  fl,06o,  for  which  Judgment  was  ct- 
tered  In  her  favor,  and  from-  whldh,  and  an 
order  denying  hts  motitm  for  a  new  trial, 
defendant  appeals. 

Appellant's  chief  contratlon  is  that  the 
verdict  Is  not  Justified  by  the  evidence.  In 
that  it  fails  to  show  that  defendant  was 
guilty  of  any  negligence  in  oi)eratlng  his  car, 
but,  on  the  contrary,  shows  that  the  Injury 
sustained  was  due  to  Oldham's  negligence. 
Not  only  is  the  evidence  touching  the  action 
of  both  Oldham  and  defendant  In  (grating 
their  respective  cars  conflicting,  but  the  plat 
of  the  location  and  position  of  the  cars  used 
by  the  witnesses  in  testifying  Is  not  before 
us ;  hence  much  of  the  testimony  Is  meaning- 
less. No  purpose  could  be  served  by  an  ex- 
tended reference  to  the  conflicting  evidence. 
Suffice  It  to  say,  there  appears  to  be  testi- 
mony which  tended  to  show  and  which,  when 
illustrated  by  the  plat  In  connection  with 
which  It'  was  given,  might,  and  therefore 
since  It  Is  not  brought  up  we  must  assume 
that  It  did,  clearly  Justify  the  jury  in  finding 
that  the  Injury  was  due  solely  and  alone  to 
defendant's  negligence  In  operating  his  car.' 

n-3]  The  accident  occurred  in  the  unin- 
corporated town  of  Fellows,  In  Kem  county, 
through  which  a  highway,  known  as  the 
Midway  road,  extended  north  and  south. 
The  father  of  the  plaintiff,  W.  J.  IMlger,  had 
a  place  of  business  on  the  east  side  of  this 
highway,  which,  between  the  sidewalks,  was 
some  47  feet  in  width.  Adjoining  Dllger's 
place  of  business  on  the  north  were  two 
vacant  lots,  on  one  of  which,  and  next  to  the 
northwest  corner  of  her  father's  house,  plain- 
tiff was  playing.  Defendant  was  driving  a 
Cadillac  car  on  the  right-hand  side  of  this 
highway,  going  in  a  southerly  direction  at  a 
speed  of  some  20  or  25  miles  per  hour,  and 
Oldham,  driving  a  Ford  car,  was  closely 
following  a  Santa  car  going  northerly  and 
traveling  near  the  center  of  the  roadway. 
At  a  point  about  opposite  Dllger's  place,  de- 
fendant met  the  Santa  f%  car,  when,  Instead 
of  passing  It  to  the  right,  he  turned  to  the 
left  thereof,  and  when  clear  of  the  Santa  Fe 
car  met  the  one  driven  by  Oldham,  who, 
while  In  the  rear  of  and  close  to  the  Santa 
car,  was  nearer  to  the  sidewalk  on  bis  right. 
At  the  time  It  appears  that  Oldham  was  trav- 
eling at  a  speed  of  5  miles  per  hour,  and, 
seeing  defendant  approadilng  at  a  high  speed 
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Immediately  in  front  of  him  on  the  wrong 
side  of  the  highway,  turned  sharply  to  the 
right,  toward  the  vacant  lot  in  an  effort  to 
escape,  when  defendant's  car  collided  with 
the  Bide  of  the  Ford  machine,  projecting 
it  some  15  feet,  against  the  child  on  the 
T&cant  lot  Presnmably  the  jury  condnded 
the  accident  would  not  hare  occurred  had 
defendant  observed  the  law  of  the  road, 
which  required  him  to  pass  to  the  right  of 
the  Santa  F6  car.  On  the  other  hand,  Old- 
ham, since  he  was  operating  his  car  slowly 
<m  the  side  of  the  street  to  which  be  was 
entitled,  was  pot,  as  shown  by  the  record, 
guilty  <^  any  negligence  which  contributed  to 
plaintiff's  Injnry.  It  devolves  upon  an  ap- 
pellant to  affirmatively  show  prejudicial  er- 
ror. Upon  the  record  presented  it  cannot  be 
said  there  is  an  absence  of  sufficient  evidence 
to  Justify  the  verdict  of  the  jury,  which  we 
must  presume,  in  the  absence  of  the  Instruc- 
tions,  copy  of  whldi  is  omitted  from  the  rec- 
ord, was  properly  Instructed  as  to  the  law  ap- 
plicable to  the  case. 

[4]  Basing  his  dalm  npon  the  fact  that  W. 
J.  Dllger's  view  of  defendant's  car  prior  to 
Its  colliding  with  that  of  Oldham  was  not 
of  suffifdent  length  as  to  time  as  to  enable 
him  to  testify  apcm  the  subject,  appellant  in- 
sists the  court  erred  In  permitting  him  to  tes- 
tify that  it  was  running  at  a  speed  of  20  to  25 
miles  per  hour.  In  our  opinion,  the  objection 
goes  to  the  wel^t  rather  than  to  the  compe- 
tency of  the  evidence,  which  differed  little,  If 
any,  from  evidence  upon  the  same  subject 
ofTwed  by  defendant  In  no  event  cotild  it 
have  affected  the  verdict 

[I]  The  court  over  defendant's  objection, 
permitted  plaintiff  to  introduce  In  evidence 
the  torn  clothes  of  the  child,  and  to  testify  as 
to  tears  and  rents  therein.  While  the  evi- 
dence was  Immaterial,  inasmucAi  as  it  did  not 
tend  to  show  eiOier  negligence  on  the  part  of 
d^endant  or  Injuries  to  the  child,  neverthe- 
less it  is  Impossible  to  conceive  how  defend- 
ant could  have  been  prejudiced  by  the  ruling, 
Snrely  the  dress  shown  to  have  rents  In  It 
was  not  calcolated  to  appeal  to  the  passions 
oC  the  Jvry  to  such  an  extent  as  to  cause  it 
to  render  a  verdict  for  excessive  damages; 
nor  is  the  verdict  In  this  case,  when  the 
child's  injuries  are  considered,  subject  to 
sw^  objection. 

[6]  One  of  the  ^pellant's  grounds  of  mo- 
tion for  a  new  trial  was  surprise  which  or- 
dinary prudence  could  not  have  guarded 
against  in  sunwrt  of  which  def^dant  filed 
the  affidavit  of  his  attorney,  fn»n  which  it 
appears  that  at  some  time— whether  before 
or  pending  the  trial  Is  not  shown — he  placed 
In  the  hands  of  the  sheriff  of  Kern  county 
for  service  a  subpoena  for  Earl  Oldham  and 
one  Malt  Smith,  both  of  whom,  it  was  claim- 
ed, would  give  material  testimony  in  favor 
of  the  defendant:  that  diligent  search  was 
made  by  said  ahwiff  for  said  witnesses,  with- 


out success.  No  facts  are  stated  from  which 
the  court  could  determine  what  effort  the 
sheriff  made  to  serve  the  subpcena,  and  from 
aught  that  Is  shown  to  the  contrary,  defend- 
ant did  not  place  the  subpcena  in  the  hands 
of  the  sheriff  with  Instructions  to  serve  It 
until  the  trial  was  commenced.  It  cannot  be 
snid  there  was  any  abuse  of  discretion  on  the 
part  of  the  court  in  denying  the  motion  up- 
on such  ground. 

Finding  no  prejudldat  error  in  the  recwd. 
the  judgment  and  order  appealed  from  are 
affirmed. 


We  concur:  CONRBY,  P.  J. ;  JAUBS.  J. 


HAMMOND  T.  PAOiriO  ELEOTRIO  BY, 

00.    (Civ.  2206.) 
(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.  Feb.  8,  1917.) 

1.  STBEKT  iRAILBOADS  «S398(6>~-A00n>BNT8  OH 

Tracks— Dtttt  to  Pbdbstbiahs. 
The  duty  of  a  pedestrian  in  crosdng  a  dty 
street  is  to  use  ordinary  care  with  regard  to 
street  cars,  which  is  the  degree  of  care  which 
people  of  ordinary  prudent  habits  would  reason- 
ably be  expected  to  .exercise  under  the  circum- 
atacces  of  a  given  case,  and  the  rule  governing 
the  duty  of  a  pedestrian  about  to  cross  a  steam 
railroad  or  an  interurban  electric  railroad  in  the 
country  does  oot  apply  to  city  streets  "in  all  its 
strictness." 

[Ed.  Note.— For  other  eases,  see  Street  Bail- 
roads,  Cent  Dig.  S  207.] 

2.  StBEET  RaILKOADS  «S3ll4(lfi)— Acoidknts 
ON  Tbaoks  —  Actions — Evidence — Snm- 

CIBNOT. 

In  action  for  damages  for  personal  injuries 
received  by  plaintifE  when  hit  by  defendant's 
street  car,  in  which  negligence  of  defendant  was 
established,  evidence  held  to  support  a  jury  find- 
ing that  pliilatlff  was  not  guil^  of  oontrlnutory 
negligence. 

[Ed.  Note.— For  other  easesb  sea  Street  Bail- 
roads.  Cent  Dig.  S  24&] 

8.  Tbial  «ss>260(8^Peb8OITAL  Ihjubt— In- 

STBUOTions. 
The  role  stated  in  a  requested  instruction, 
that  a  person  alightinK  from  a  car  and  Intending 
to  cross  the  street  behind  the  same  Is  diarged 
with  the  duty  of  exercising  ordiuary  care  to 
look  and  listen  for  approaching  cars  before  at- 
temptinft  to  cross,  and  is  charged  with  the  duty 
of  keeping  up  the  exercise  of  ordinary  care  in 
looking  and  llstraing  for  approaching  danger  un- 
til the  last  moment  before  passmg  m>m  a 
place  of  safety  to  one  of  danger,  and  that  the 
omission  of  such  ordinary  care  constitutes  neg- 
ligence, and  if  thereby  plaintiff  contributes  di- 
rectly or  proximately  to  the  injury  she  cannot 
recover,  was  sufficiently  and  correctly  stated  in 
an  instruction  that  the  motorman  in  charge  of  a 
ear  has  the  right  to  assume  that  a  pedestrian  in 
the  street  is  in  pooseBsion  of  all  ob  faculties, 
unless  there  is  notice  to  the  contrary,  and  win 
use  reasonsble  diligence  and  ordinary  care  to 
avoid  danger  to  himself,  and  that  the  failure  to 
use  such  diligence  and  care  is  negligence,  and 
that  if  the  plaintiff  negligently  placed  herself  in 
a  poiiition  of  danger  from  wbicb  she  was  unable 
to  escape,  and  the  motormau  of  defendant's  car, 
which  struck  her,  used  every  effort  in  his  pow- 
er to  avoid  striking  her  after  discovering  her 
danger,  verdict  must  be  for  defendant 

(Ed.  Note.--For  other  eases,  see  Trial,  Cent. 
Dig.  S  657.] 
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STBDCnONS. 

As  instnictioQ  diat  if  idaintllt  foond  hendf 
suddenly  in  peril,  without  soffiident  time  to  con- 
aider  all  the  circamstances,  she  might  be  excus- 
able for  omitting  some  prec&uti(m8  ui  making  an 
immediate  choice  under  this  diitnrbiog  influence, 
although,  it  her  mind  bad  been  clear,  ought 
to  have  done  otherwise,  and  that  If  she  found 
herself  in  imminent  danger  just  prior  to  and  at 
the  time  of  the  colllslou,  and  at  that  time  tried 
to  escape  the  peril,  and  in  thus  doing  acted  as  an 
ordinari^  prudent  and  reasonable  person  would 
have  acted  under  the  same  or  similar  circum- 
stances, the  jury  could  not  find  on  this  account 
that  she  was  guilty  of  contributory  negligence, 
did  not  purport  to  say  that  a  person  in  sudden 
peril  by  nis  own  n^lfgence  is  relieved  from  the 
imputation  of  contributory  negligence,  but  only 
stated  the  principle  that  an  unwise  choice  under 
Budi  peril  is  not  of  itself  eoatributory  ncoU- 
gence,  when  considered  with  Instructiona  that 
if  the  plaintlCf  had  failed  to  use  such  care  that 
a  person  of  ordinary  prudence  would  have  used 
under  the  same  or  similar  circumstances,  and 
such  failure  ecmtiibuted  proximately  caused  the 
injury,  plaintiff  could  not  recover,  and  an  in- 
struction that  all  of  the  instructions  ought  to 
be  coopered  as  a  wbxHib  in  arrivins  at  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  IMal,  Gent. 

Dig.  i  709.1 

S.  TbIAL  «=s295(1)— iHSTBUOnOKS. 

It  is  the  duty  of  the  jury  to  consider  all  of 
the  instructions  given  as  a  whole  in  arriving  at 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8S  T03.  704,  713.  714,  717.] 
0.  Srararr  Rah-boads  «=3l02(2)  —  Injubt  to 

PBDBBTRIANS— CONTBIBCrTOBT  NEGLIGENCB— 

Pboxihate  Gattbe. 
The  mere  fact  that  plaintiff  was  careless  and 
negligent  is  not  of  itself  sufficient  to  excuse  the 
defendant,  if  such  carelessness  is  remote  in  the 
cbain  of  causation  and  did  not  contribute  prox- 
imately to  the  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Kail- 
roads,  Cent  D^.  I  203.] 

7.  Appeal  aitd  Bbbob  «=»1066  —  Review  — 

PBBJCDtCIAI.  EbBOB. 
Althouf;h  an  instruction  that  the  mere  fact 
that  plaintitF  was  negligent  did  not  excuse  de- 
fendant's negligence,  if  plaintiff's  negligence 
was  remote  and  did  not  contribute  proximately 
to  the  injury  was  irrelerant,  it  was  not  preju- 
dicial. 

[Ed.  Note.— For  other  cMses,  see  Appeal  and 
Error,  Gent  Dig.  |  4220;  Trial,  Gent  Dig,  { 

DOS.] 

a  STBBBI  RAIX.B0ADS  «=s>118Cl]>-A.0TIOn  TDB 
INJUBT— INBIBUCTIONS. 

An  instruction  that  if  plaintiff,  at  the  time 
o{  the  accident,  may  or  may  not  bare  be^  guilty 
of  such  contributory  negligence  as  under  the  in- 
structions of  the  court  reheved  the  defendant  of 
liability,  which  otherwise  would  have  attached, 
before  the  Jury  could  find  for  defendimt  it  must 
appear  by  the  preponderance  of  the  evid«ice 
that  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  excuse  the  defendant  which 
must  appear  from  satisfactory  evidence  or  such 
inferences  as  the  jury  may  legally  draw  fr<»n 
the  evidence,  that  the  jury  most  not  speculate 
or  guess,  but  their  minds  must  be  convinced,  does 
not  state  the  doctrine  of  eompsrative  negligence, 
but  only  requires  that  It  be  established  that 
plaintiff  was  guilty  of  such  contributory  negli- 
gence as  to  excuse  defendant 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  g  26a3 

Appeal  from  Supetrior  Conrt,  Los  Angeles 
Coanty ;  WllUs  I.  Morriaon,  Judge. 


Action  by  Leah  Hammond  against  the  Pa- 
cific Electric  Railway  Company.  From  a 
Judgment  for  plaintiff,  and  from  an  order  de- 
nying motion  toi  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Frank  Karr,  R  a  GortDW,  and  A.  W.  Asb- 
bnm,  Jr.,  all  of  Los  Angeles,  tot  appellant. 
W.  O.  Morton,  Harry  A.  Hidlzer,  T.  A.  Wil- 
liams, and  G^  &  Mortim,  all  of  Los  Angetes,. 
f reiviKideDt 

CONRBY,  P.  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries  received 
by  tbe  plaintiff,  who  was  hit  by  a  car  of  the 
defendant  wtille  eAie  was  crossing  a  stre^  In 
tbe  dtr  of  Pflaadoia.  Fair  Oaks  avoiue  runs 
nortb  and  sontb,  and  is  Intersected  by  Gall- 
fomia  street  The  defendant  baa  a  double- 
track  railroad  oa  each  of  those  streets.  Its 
Interurban  cars  run  on  Fair  Oahs  avenue» 
and  some  of  Its  nortb-bound  cars  turn  east 
on  California  street  at  that  lid»raectUnu 
Some  ct  Its  local  cars  run  westerly  on  Cali- 
fornia street  from  Fair  Oaks  araiufe  Tbe 
plaintiff  was  a  passenger  coming  from  Los 
Angeles,  and  as  such  passenger  she  received 
a  transfer  entitling  ber  to  go  west  on  a  GaU- 
fomia  Street  car.  The  northbound  two-car 
train  from  Los  Angeles,  on  which  she  was  a 
passenger,  stopped  at  California  street,  and 
then  turned  east  on  that  street  The  plain- 
tiff alighted  from  the  rear  car  of  tbe  train 
at  a  point  about  100  feet  south  of  California 
street  A  West  California  Street  car  was 
waiting  on  the  west  side  of  Fair  Oaks  ave- 
nue to  receive  passengera.  This  was  at  & 
o'clock  In  the  evening  on  January  29,  1912. 
When  she  alighted  from  the  steps  of  her 
car  on  the  east  side  thereof,  she  looked  north 
and  saw  some  of  the  passengers  at  the  front 
of  the  train,  who  were  moving  around  the 
front  of  the  train  to  go  to  the  California 
Street  car.  The  plaintiff  looked  sooth,  and 
then  crossed  tbe  track  at  the  rear  of  her 
train,  and  started  to  cross  the  westerly  or 
south-bound  trad£  to  go  to  the  California 
Street  car.  In  so  doing  she  did  not  look  to 
tbe  north,  and  did  not  either  see  or  hear  an 
approaching  aontb-bound  car  which  was  com- 
ing toward  her  at  the  rate  of  about  12  miles 
per  hour.  The  car  was  so  close  to  her  that, 
after  coining  into  tbe  place  of  danger,  she 
was  unable  to  escape,  and  tbe  motorman  was 
unable  to  stop  the  train  In  time  to  av<dd 
striking  the  plaintiff. 

The  plaintiff  alleged  that  the  defendant 
was  negligent,  in  that  It  was  moving  its  train 
at  an  excessive  and  dangerous  rate  of  speed, 
and  In  that  no  warning  or  signal  was  given 
by  which  she  could  be  notified  of  tbe  ap- 
proach of  the  car.  Although  there  is  some 
lonfllct  In  the  evidence,  there  Is  sufficient  evi- 
dence to  support  the  Jury's  finding  of  negli- 
gence on  the  psrt  of  the  defendant,  and  we 
shall  assume  that  such  negligence  was  duly 
established.  The  defendant.  In  addition  to 
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denying  Its  own  n^^lgence.  pleaded  that  the 
plaintiff  did  not  exercise  (ffdlnaiy  care  to 
aTold  betnc  Injured,  and  that  her  Injuries 
were  directly  and  proximately  contributed  to 
and  caused  by  her  ovn  negligence.  The  vet- 
diet  and  Judgment  were  In  faTor  of  the  plain- 
tiff, and  the  defendant  anwnla  from  the 
Judgm^t,  as  widl  as  from  an  order  denying 
Its  motion  for  a  new  trial. 

[1»  I]  On  behalf  of  appellant  It  is  Inidsted 
Uiat  the  evidence  proves,  without  cooflict^that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence directly  causing  her  Injury,  since  It 
Is  admitted  by  her  own  testimony  and  shown 
by  all  of  the  evidence  In  the  case  that  she 
passed  over  from  the  north-bound  track  to 
the  soutb-bound  trade  without  lo(A:ing  north- 
ward to  see  whether  any  car  waa  approadi- 
Ing.  In  (HTder  to  sustain  this  contention  tt 
would  be  necessary  to  hold,  as  matter  of 
law,  that  under  the  circumstances  stated  the 
plaintiff  was  negligrait  in  falling  to  look  to 
the  north  before  she  moved  Into  the  place 
of  danger.  Whatever  n^E^t  be  said  as  to 
the  rule  governing  ttie  duty  of  a  pedestrian 
about  to  cross  a  steam  railroad  or  an  Intw- 
urban  electric  railroad  in  the  country,  it 
does  not  apply  "in  all  Its  strictness"  as 
against  pedestrians  in  crossing  a  city  street. 
Under  the  circumstances  of  Oils  case,  the 
plaintiff  was  required  to  use  ordinary  care, 
and  that  Is  tlie  degree  of  care  whldi  people 
of  ordinary  prudent  habits  could  rea8<mably 
be  expected  to  exercise  under  the  drcum- 
Btances  of  a  given  case.  We  may  say  here,, 
as  was  said  In  Driscoll  r.  GaXHe  Railway  Co., 
87  Cai.  653,  567.  32  Pac.  591,  33  Am.  8t  Rep. 
203,  that  cooBlderlng  all  the  evidence  and 
circumstances  in  the  case  at  bar,  we  cannot 
say  that  the  Jury  abused  Ita  power  In  hold- 
ing that  the  deceased  was  not  guilty  of  con- 
tributory negligence.  To  same  effect  see  Ar- 
bunlcb  T.  United  Railroads,  28  CaL  App.  291, 
294.  162  Pac.  61. 

[9]  It  is  claimed  that  the  court  erred  In 
refusing  to  glye  an  instruction  requited  by 
the  defendant  as  follows: 

"A  persoo  alighting  from  a  car  as  the  plaintiff 
did  in  this-  case,  and  inteidiDg  to  proceed  across 
the  street  behind  the  same,  is  charged  with  the 
duty  of  exercising  ordinary  care  in  looking  and 
listening  for  approaching  cars,  before  proceeding 
to  attempt  the  cn^ising,  and  is  charged  likewise 
with  the  daty  of  keeping  np  the  exercise  of  ordi- 
nary care  in  looking  and  listening  for  approach- 
ing danger,  until  the  last  moment  before  pass- 
ing from  a  place  of  safety  to  one  of  danger.  The 
omission  of  such  ordinary  care  constitutas  dsk- 
ligence  and  if  thereby  a  plaintiff  contributes  di- 
rectly or  proximately  to  the  injury  ensuing,  she 
cannot  recover." 

This  Instmettcm  might  wctll  have  been  giv- 
en, as  It  Is  a  correct  statement  of  the  law. 
We  find,  howevra-,  that  in  other  Instructions 
the  same  rule  was  correctly  stated  In  sufS- 
dently  definite  terms.  The  Jury  was  told 
that  the  motorman  in  charge  of  a  car  has 
the  right  to  assume  that  a  ped^trlan  on  the 
street  Is  in  possession  of  all  his  faculties,  un- 
less there  is  notice  to  the  cimtrazy,  and  will 


use  reasonable  diligence  and  ordinary  earn 
to  avoid  danger  to  Ums61f,  and  that  the  tall- 
ure  to  use  such  diligence  and  care  la  negli- 
gence. They  were  also  Instructed: 

"H  yon  find  from  the  evidence  that  the  plain- 
tiff negligently  placed  herself  in  a  position  of 
danger  from  irtiich  she  waa  unable  to  escape,  and 
that  the  motorman  of  defendant's  car  whldi 
came  in  contact  with  her,  used  every  effort  In 
his  power  to  avoid  striking  her  after  discover^ 
ing  her  danger,  then  your  verdict  most  be  in 
favor  of  defendant" 

In  Arbaolch  v.  United  Railroads,  supra, 
the  appelant  complained  that  the  court  err- 
ed In  modifying  the  following  instruction  re- 
(luested  by  the  defendant: 

"In  cases  of  this  cliaracter  the  correct  rule  of 
law  is  that  one  riding  or  walking  alimg  or  across 
the  tracks  of  a  street  railroad  company  must 
use  reasonable  cara  in  the  exercise  oi  his  facul- 
ties of  sight  or  hearing  to  watch  w  listen  for 
cars  going  ht  either  direetion." 

The  court  gave  that  ln0tTocti<m  in  tiie  fol- 
lowing modified  form: 

"In  cases  of  this  character  the  correct  rule 
of  law  is  that  one  riding  or  walking  along  or 
across  the  tracks  of  a  street  railroad  company 
must  use  reasonable  care  and  precautions  for 
his  own  safety." 

Discussing  this  matter,  the  District  Court 
of  Appeal  of  the  First  District  aald: 

"It  must  be  conceded  that  the  cases  dted  by 
the  appellant  in  support  of  the  correctness  as  a 
matter  of  law  of  the  forcing  instruction  in 
the  form  requested  by  it  sustam  its  contention 
in  that  regard,  and  uiat,  had  the  court  refused 
to  give  said  instruction  or  one  similar  to  it  in  ef- 
fect, its  action  in  so  refusing  would  have  been  re- 
versible error ;  but,  In  our  opinion,  the  court 
pave  in  substance  and  effect,  althougn  not  in  its 
requested  detail,  the  defendant's  instruction,  and 
that  the  language  of  tbe  court,  requiring  per- 
sons walking  across  the  tracte  .of  a  street  rail- 
way to  nse  reascHiable  care  and  precautions  for 
their  own  safety,  would  suggest  to  the  minds 
of  the  Jurors  as  reasonable  men  that  such  care 
and  preeautiMi  would  naturaUy  conaiat  in  the 
ezeroae  of  their  faculties  of  signt  and  hearing." 

The  Supreme  Court  denied  a  rehearing  la 
that  case. 

[4,  5]  Error  Is  predicated  upon  Instructions 
19,  25,  and  a  part  of  24,  as  given  by  the  court 
to  the  Jury.   No.  19  Is  as  follows: 

"In  judging  the  conduct  of  the  plaintiff,  you 
must  view  the  situation  as  it  appeared  to  ner 
just  prior  to  or  at  the  time  of  the  accident  If 
she  found  herself  suddenly  pot  into  peril,  with- 
out having  sufficient  time  to  consider  all  tiie  cir- 
cumstances, then  she  mi^t  be  excusable  tot 
omitting  some  preoautions  or  taking  an  imme- 
diate choice  under  this  disturbing  influence,  al- 
though, if  ber  mind  had  been  clear,  she  ought  to 
have  done  otherwise.  If  sfae  found  herself  in 
imminent  danger  just  prior  to  and  at  the  time  of 
the  collision,  and  at  that  time,  tried  to  escape 
the  peril,  and  in  thus  doing  acted  as  an  orot- 
narily  prudent  and  reasonable  person  would 
have  acted  under  tbe  same  or  similar  circum- 
stances and  conditions,  then  you  cannot  find  on 
this  account  that  she  was  guUty  of  contributory 
negligence.  As  the  OMirt  has  Instructed  ytm, 
negligence  is  commensurate  witii  the  dream- 
stances  under  Investigation.** 

No.  25  Is  as  follows: 

"If  the  plaintiff,  at  the  time  of  the  accident, 
may  or  may  not  have  been  guilty  of  such  con- 
tributory n^ligence,  as  under  the  instmctiona 
of  the  court  would  relieve  tlie  defendant  from 
any  liability  which  otherwise  would  have  attaeh* 
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ed,  then  before  yon  can  find  f<H*  the  defendant 
it  must  appear  further  by  a  preponderance  of 
the  evidence  plaintiff  was  guuty  of  such  con- 
tributory uegUgcDce  as  to  excuse  the  defendant. 
This  must  appear  to  yoa  from  Batiefactory  evi- 
dence, or  anch  inferences  as  you  may  legally 
draw  from  the  evidence,  and  /ou  must  not  spec- 
ulate or  guess*  for  yonr  nuods  must  be  ccm- 
vinced." 

The  objection  vtged  agftinst  insbnctlon  19 
l8  tluit  It  preaeuted  to  the  jury  an  irz«Ie- 
vant  soggeBtitni,  and  omitted  to  point  out 
tikat.  If  the  plaintiff's  own  negligence  had 
placed  Iwr  In  a  position  of  Imminent  danger, 
then  the  Jury  might  find  that  she  was  guilty 
of  contributory  negligence,  even  thongh  the 
ezendae  of  ordinary  prudence  In  her  efforts 
to  escape  cotdd  not  then  avail  to  save  her 
tcom  Injury. 

Appellant  directs  attention  to  the  fact  that 
the  case  of  Schneider  t.  Market  St.  IBy.  Co., 
134  CaL  488,  4g(K  66  Pac.  734,  where  the  rule 
stated  In  Instruction  Na  2S  was  declared, 
was  a  case  In  whl<^  St  appeared  that  the 
plaintiff  B  presence  on  the  tracks  was  caus- 
ed t>y  reason  of  pertnrbatlcm  and  panic  In- 
duced by  the  negligence  of  the  defmdant,  and 
not  by  bis  own  negligence.  There  Is  ftnrce  In 
the  distinction  Urns  pcrtnted  out  by  ^ppdlant. 
It  Is  true,  howerer,  as  suggested  by  counsel 
for  respondent,  that  the  instruction  did  not 
purport  to  say  that  a  pera<m  In  sudden  peril 
by  his  own  n^lgence  Is  nUeved  from  the  im- 
putation of  contributory  negligence,  but  only 
stated  the  principle  that  an  unwise  <diolce 
under  such  peril  is  not  <tf  Itself  contributory 
negligence,  as  the  court  said  that  the  Jury 
could  not  "on  this  account"  find  that  the 
plaintiff  was  gnll^  of  contributory  negli- 
gence. While  the  phraseology,  standing 
alone,  may  be  obscure,  we  think  that  respond- 
ent's explanatiini  of  it  is  supixHted  by  other 
instructions  given  to  tbe  Jury,  and  whldi 
must  be  considered  in  connection  with  the 
instruction  in  question.  The  court  very  prop- 
erly stated  to  the  jury : 

"Yon  are  not  to  take  any  one  part  of  l^ese 
instmctionB  as  expressing  all  the  law,  but  ate  to 
consider  the  whoM  thereof  in  arriving  at  your 
verdict" 

And  they  were  Instmcted  that  if  th^  bo- 
lleved  from  the  evidence  that  the  plaintiff 
bad  failed  to  use  sadi  care  as  a  person  of  oi^ 
dinuy  prudenee  would  have  used  under  the 
same  or  similar  drcnmatances  as  those  then 
under  Investigation,  and  that  such  failure 
contributed  proximately  to  or  proximately 
caused  the  injury  complained  of,  then  plaln- 
tia  could  not  recover. 

[1. 7]  There  was  no  error  In  adding  to  this 
statement  the  last  sentence  of  Instruction  No. 
24,  of  which  the  defoKlant  complains,  and 
which  ts  as  follows: 

"The  mere  fact  that  the  plaintiff  may  have 
been  careless  and  negUgent  is  not  of  itself  suf- 
ficient to  eKuse  the  defendant,  if  you  find  that 
ber  carelessness  or  negligence  is  remote  in  the 
diain  of  causation,  and  did  not  contribute  prox- 
imately to  cause  the  Injnry." 


It  may  be,  as  suggested  1^  appellant,  that 
the  quoted  sentence  was  Irrelevant  under  the 
evidence  presented ;  but  as  a  proposition  of 
law  the  statement  was  correct,  and  we  can- 
not see  that  it  was  likely  to  affect  the  ver- 
dict. 

[8]  The  additional  objection  urged  against 
iDstniction  26  Is  that  It  suf^ests  the  Idea  of 
degrees  of  negligence  on  the  part  of  the  plain- 
tiff, and  the  thought  that  plaintiff  might  be 
guilty  of  some  contributory  negligence,  and 
yet  not  of  such  contributory  negligence  as  to 
excuse  the  defendant;  that  It  presents  the 
Idea  of  comparative  negligence,  whereas  the 
law  Is  that  even  slight  contributory  negli- 
gence on  the  part  of  plaintiff  would  bar  her 
recovery.  The  answer  Is  that  the  Instruc- 
tion does  not  state  the  doctrine  of  compara- 
tive negligence,  but  only  requires  that  It  be 
established  that  the  plaintiff  was  guilty  of 
"such  contributory  negligence  as  to  excuse 
the  defendant,"  and  that  other  instructions 
correctly  and  sufficiently  inform  the  jury  as 
to  what  consrtltutea  contributory  negligence, 
and  that  if  the  plaintME  was  guilty  of  such 
negligence  which  omtrlbuted  proximate  to 
cause  the  Injury,  the  verdict  mnst  be  In  favor 
of  the  defendant 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  JAMBS.  J.;  SHAW,  J. 


PAOUriO  OAS  ft  BLSOTRIO  GO.  v.  ROL- 
LINSetaL  (Civ.  149S.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  10,  1917.) 

1.  Nkw  Tbial  18=^128(5)— Motion— SPBcmoA- 
Tion  OF  Gboumds— Statute. 

Under  Code  Civ.  Proc  f  657,  designating 
insufficiency  of  the  evidence  to  justify  ue  ver- 
dict as  a  ground  of  motion  for  new  trial,  and 
section  659,  providing  that  the  moving  party 
must  designate  in  his  notice  of  intention  to 
move  for  a  new  trial  the  grounds  upon  which  the 
motion  wiU  be  made,  where  defendants'  notice 
set  forth  as  one  of  the  grounds  of  the  motion 
"insufficiency  of  the  evidence  to  justify  the  ver- 
dict," the  motion  for  a  new  trial  on  the  grounds 
set  forth  in  the  notice  of  intention,  followi^ 
which  was  a  statement  of  the  grounds  set  tarn 
in  the  notice  of  intention,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  {  261.] 

2.  New  Teial  <^12S(5)  — OBotrNDs  —  lNsur- 

FICIKNOT  OF  EVIOENOE  —  SpECIS'ICAIION  OF 

Pabtiouubs. 
In  eminent  domain  proceedings,  where  de- 
fendants moved  for  new  trial  on  the  ground  of 
insufficiency  of  the  evidence,  and  tiieir  specifica- 
tion of  the  particulars  in  which  the  evidence  was 
claimed  to  be  Insufficient  to  justify  the  verdict 
directed  attention  to  the  particular  elements 
of  valne  constituting  the  basis  upon  which  com- 
pensation should  be  fixed,  each  element  being 
mentioned,  and  stated  that  the  testimony  bear- 
ing on  such  elements  did  not  Justify  the  jury's 
c<mduBion  that  the  property  was  <«  no  greater 
value  than  that  fixed  by  the  jury,  such  specifi- 
cation of  particulars  was  sufficient,  since  plain- 
tiff could  have  experienced  no  difficulty  in  deter- 
mining tberefrom  the  particular  facts  as  to 
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which  it  stated  the  evidence  was  not  sufficient  to 
justify  the  verdict  on  the  qaestiou  of  valne, 
which  was  all  that  was  necMHry. 

[Ed.  Note— For  other  casea,  aee  Nvw  Trial, 
Cent  Dig.  i  261.] 

3.  Apfkal  and  Ebbob  «st>938(4)  —  Bxvzbw  — 
Obdbb  Obartinq  New  ^Tbial— Grounds. 

Where  the  trial  court,  in  granting  a  motion 
for  new  trial,  does  not  expressly  limit  the  order 
granting  aach  motion  to  any  particular  groand 
of  those  stated,  it  is  the  duty  of  the  appellate 
court  to  sustain  it  if  it  can  be  upheld  on  any 
ground  embodied  in  the  notice  of  intention.  ■ 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3425,  3426,  377S.] 

4.  Appeal  and  Ebbob  ^=^933(4)  —  Review  — 
Pbesumption. 

On  appeal  from  an  <nder  granting  defend- 
ants new  trial  in  an  action  in  eminent  domain, 
where  there  was  a  wide  variance  between  the 
witnesses  for  the  respective  parties  on  the  gues- 
tfoD  of  value,  the  appellate  court  Is  author- 
ised to  presume,  in  support  of  the  order  ap- 
pealed from,  that  one  of  the  reasons  impelling 
the  trial  court  to  allow  motion  was  that  the 
evidence  was  insufficimt  to  Justin  verdict; 
that  b^if  a  gromid  brot^t  forward  by  defend- 
ants. 

[Ed.  Kotm^Fm  other  cases,  aee  Appeal  and 
Error,  Gent  Dig.  H  3425.  3426.  Sm] 

6.  Appeal  and  Bbbob  4C=a97&(l)  —  Euinent 
Domain  ^=>224— Review — Obder  Gbantino 
New  Teial— Insutficienct  op  Evidence, 

The  granting  or  denying  of  a  new  trial  on 
the  ground  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  where  there  is  a  substantial 
conflict,  rests  so  fully  in  the  discretion  of  the 
trial  court  that  its  action  is  conclusive  on  ap- 
peal, unless  there  has  been  an  abuse  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3871,  3872;  Eminent  Do- 
main. Cmt  Dig.  H  574-579.] 

Q.  Eunent  Douain  49>%&4— Motion  fob  — 
Insufficiency  of  Evidence— Discbetion  of 
Tbial  Cotjbt. 
In  an  action  in  eminent  domain,  it  vnw 
within  the  trial  court's  discretion,  in  consider- 
ing the  motion  for  new  trial  on  ^e  gronnd  of 
insufficiency  of  the  evidence  to  sustain  the  ver- 
dict, to  determine  whether  the  verdict,  in  so  far 
as  it  concerned  the  value  of  the  property,  was 
jastlfled,  or  reasonably  in  accord  with  tbs  evi- 
dence on  the  question. 

Pjd.  Note.— -For  other  cases,  see  Doiinent  Do- 
main, Cent  Dig.  i|  574^70.] 

7.  EuNENT  Domain  «=»^4--Obdeb  Gbant- 

XNO — ^Asura  op  DiaCRETION. 

In  an  action  in  eminent  domain  against  a 
mining  company  to  condemn  a  right  of  way  for 
water,  where  defendants'  witnesses  testified  that 
the  value  of  all  defendants'  properties  was  from 
$100,000  to  9125,000,  and  plaintirs  witnesses 
testified  that  the  properties  were  valueless  for 
any  purpose;  the  order  of  the  trial  court  grant- 
ing defendants  a  new  trial  for  insuffidency  of 
the  evidence  to  sustain  the  verdict  that  the  val- 
ue of  the  pnverty  f4,000  was  not  an  abuse  of 
discretion. 

[Ed.  Note.— For  other  eases,  see  Etnlnent  Do- 
main, CenL  Dig.  H  574-679.] 

8.  Appeal  and  Ebbob  «=a979(2)— Bbtibw— 
Obdeb  Gbantino  New  Trial. 

The  appellate  court  cannot  wei^  the  testi- 
mony of  witnesses  in  determining  whether  the 
trial  court  abused  its  discretion  in  granting  nevi' 
trial  for  insufficiency  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  8871.] 


9.  Evidence  €=>474<16)— Competenct  ofEz- 

PEBTS— PaBTIES— DEraBKlNATIOW. 

Defendants,  in  an  action  in  eminent  domain, 
being  otherwise  Qualified,  were  competent  to 
testify  as  vritnesses  in  their  own  behalf  to  the 
value  of  their  property. 

[Ed.  Not&^For  other  cases,  aee  Evidence, 
Cent  Dig.  I  S21S.^ 

Appeal  from  Superior  Court,  Placer  Coun- 
ty;  J.  B.  Prewitt,  Judge. 

Action  b7  tbe  Pactflc  Ou  ft  Bleetrle  Com- 
pany, a  corporation,  against  J.  Jj.  RolUns  and 
otbers,  as  trustees  of  tbe  Brie  Bflnlng  Com- 
pany,  a  defunct  Galiftmila  corporation,  and 
of  its  stockholders.  From  an  order  granting 
new  trial,  plaintiff  aiq^eals.  Order  affirmed. 

Wm.  B.  Bosley  and  Thos.  J.  Straub,  both 
of  San  Francisco,  and  John  M.  Folweller. 
of  Auburn,  for  appellant.  C.  W.  KItts  and 
C.  W.  Cross,  both  of  San  Frandsco,  and  A. 
C.  Lowell,  of  Aubnrn,  for  respondents. 

HART,  J.  This  is  an  appeal  from  an  order 
granting  a  new  trial.  The  action  la  in  eml- 
nmt  domain  to  condemn  a  rlgbt  of  way  for 
the  conveyance  of  water.  The  plaintiff  Is  en- 
gaged in  the  business  ot  storing,  selling,  and 
distributing  water,  for  power,  mining.  Irri- 
gating, domestic,  and  other  purposes,  and 
particularly  for  supplying  counties,  cities, 
and  towns,  etc,  In  the  state  of  California, 
and  tbe  Inhabitants  thereof,  with  water  for 
all  ot  said  purposes.  To  carry  out  these  ob- 
Jects,  it  has  constructed  and  now  maintains 
and  operates  canals,  reservoirs,  dams,  ditches, 
flumes,  aanedttcts,  and  all  such  other  works, 
structures,  machine,  and  appUaacee  neces- 
sary for  tbe  collection,  storage,  and  distribu- 
tion of  water  for  the  jrarposes  mentioned. 
The  plaintiff,  it  appears,  was,  at  the  time  of 
the  commencement  of  this  proceeding,  con- 
structing a  large  st(»age  reaerroir  in  tbe 
county  Nevada,  called  "Ijake  Spaul^ng 
Beserrolr,"  throng  whidi  the  South  Tuba 
Aver  flows,  and  owns  tbs  right  to  divert  and 
appropriate  from  said  river  at  said  reservoir 
11,000  or  more  miner's  Inches  of  water,  and 
has  near  the  outl^  of  said  reservoir  construct- 
ed an  aqueduct  through  which  it  pnvoaes  to 
conduct  and  convey  approziniately  lifiOO 
miner's  inches,  and.  as  soon  as  the  right  to 
do  so  has  bent  acquired,  will  dladiarge  tbe 
same  Into  the  channd  of  Bear  river  at  the 
lotret  end  of  said  aqueduct,  thence  tbrou^fh 
and  along  said  (Aannel  of  bbM  Bear  river  to 
the  plalntlfTs  diverting  dam.  The  iff^t  of 
way  adopted  by  the  ^Intlff  for  cuiveying 
said  water  to  said  diverting  dam  Indndes  the 
diannel  of  that  portlcm  of  said  Bear  river 
which  Is  Included  betwem  the  lower  end  of 
said  aqueduct  and  said  diverting  dam,  and 
partlcnlariy  Uiat  portkm  of  the  channrt  of 
said  river  irtiidL  crosses  the  deftodants* 
tract  of  land,  ot  which  a  q^edflc  description 
is  given  in  the  complaint  The  property 
which  the  plaintiff  herein  seeks  to  condemn 
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and  ajfonptiato  to  Its  purposes,  above  men- 
tioned. Is  the  right  of  way  for  conveying  said 
water  In  and  along  that  portion  of  the  chan- 
nel of  the  said  Bear  x1t«  which  Is  Included 
between  the  most  northerly  boundary  Une  of 
defOndants'  said  tract  of  land  and  the  most 
wmtherly  boundary  thereof.  It  appears  from 
the  complaint  that  the  def^dant  Erie  Mining 
CSmnpany  bad,  prior  to  the  c<Hnmenoement  of 
tibia  action,  failed  to  pay  the  state  Uccsise 
tax  Imposed  up<m  it  for  the  year  1905,  as 
provided  by  law  (Stats.  1006,  p.  403),  and  as 
a  consequence  bad  fOrf^ted  its  charter  to 
the  state  on  the  14th  day  of  December.  1006. 
Hence  the  action  was  Iwonght  against  the 
directors  of  the  defendant  Brie  Mining  Com- 
pany, as  tm&teee  of  the  corporation  and  its 
tBtocbbolders  and  members  (Stats.  1907,  p. 
746).  amendatory  of  the  act  of  1006  (Stats. 
1905.  pp.  403,  404).  Upon  the  complaint,  set- 
ting forth  snfficlent  facts,  and  the  denials  of 
the  answer,  the  cause  was  brongbt  to  Issue 
and  trlaL  The  Jury  found  that  the  market 
value  of  the  right  of  way  sought  to  be  con- 
demned was  the  sum  of  $4,000,  and  that  the 
damages  which  will  be  sustained  by  the  de- 
fendants on  account  of  injury  to  the  re- 
mainder of  the  tract  of  land  owned  by  the 
defendants,  and  of  which  the  land  sought  to 
be  condemned  Is  a  part,  by  reason  of  the  tak- 
ing and  the  severing  therefrom  of  the  said 
right  of  way.  would  be  $1,000.  The  court 
thereafter  caused  to  be  entered  what  Is  call- 
ed in  the  record  a  "Judgment."  Within  due 
time,  the  defendants  served  and  died  a  no- 
tice of  Intention  to  move  for  a  new  trial  up- 
on the  following  grounds:  (1)  Insuffidency 
of  the  evidence  to  Justify  the  verdict  of  the 
Jury;  (2)  that  the  verdict  was  and  is  con- 
trary to  and  against  the  evidence;  (3)  that 
the  verdict  Is  contrary  to  law ;  (4)  errors  of 
law  occurring  at  the  trial  and  excepted  to 
by  defendants.  The  said  notice  stated  that 
"said  motion  will  be  made  upon  a  statement 
of  the  case,"  etc.  The  statement  on  the  said 
motion  was  within  due  time  prepared  and 
served,  and,  on  the  14th  day  of  September, 
1015,  the  court  duly  allowed  and  settled  the 
same.  On  the  11th  day  of  October,  1915,  the 
matter  of  the  motion  for  a  new  trial  on  the 
statement  as  allowed  and  settled  was  called 
for  hearing.  At  said  time,  the  defendants 
presented  a  motion  for  the  amendment  of 
said  statement  and  specification  of  errors  so 
as  to  make  It  appear  in  the  appropriate  place 
therein  that  "no  findings  were  made  or  filed 
by  the  court,  and  that  findings  were  not 
waived  by  defendants,"  and  to  add  to  the  as- 
signments of  errors  the  following: 

"That  the  judgment  herein  entered  is  contrary 
to  law  in  this:  That  the  court  did  not  file  its 
findings  of  fact  upon  the  issues  presented  in  the 
case  other  than  the  issue  of  ccmpensatlon,  aa 
required  by  law;  that  the  final  order  or  decree 
of  condemnation  herein  entered  is  contrary  to 
law  in  this:  That  the  court  did  not  file  its 
findings  of  fact  upon  the  iBsuea  presented  In 
the  case  other  than  the  IsSM  oi  oompensadoii. 
aa  required  by  law." 


To  said  motion  the  plaintiff  Interposed  an 
objection  upon  the  ground,  among  others, 
that  no  notice  of  said  motion  to  ammd  had 
been  given  as  provided  by  section  478  of  the 
Code  of  Civil  Procedure.  The  motl<m  was  de- 
nied by  the  court  without  prejudice  to  the 
right  of  the  d^endants  to  renew  the  same, 
and,  against  the  objection  of  the  plaintiff  to 
any  further  delay,  the  court  continued  the 
further  hearing  of  the  motion  for  a  new  trial 
unUl  the  18th  day  of  October,  1915.  On  the 
13th  day  of  October,  1915,  the  defendants 
served  upon  the  plaintiff  their  notice  to 
amend  the  said  statement  in  the  manner  and 
particulars  above  mentioned.  Said  notice 
was  accompanied  and  supported  by  an  af- 
fidavit. Upon  hearing  said  motion  as  so  pre- 
sented, the  court  allowed  tiie  same  over  a 
number  of  specifically  eimmerated  objections 
by  the  plaintiff. 

It  is  preliminarily  objected  by  the  appel- 
lant: (I)  That  the  motion  for  a  new  trial  as 
made  did  not  set  forth  any  grounds  upon 
which  the  court  could  properly  have  granted 
the  motion.  The  argument  in  support  of  this 
preposition  is  that  "the  grounds  as  stated 
in  the  motion  were  too  general  and  indefinite 
to  enable  the  court  to  know  wherein  the  evi- 
dence was  insufficient  to  justify  the  verdict; 
*  *  *  that  it  was  incumbent  upon  re- 
spondents in  making  such  motion  to  state 
specifically  the  grounds  of  the  motion  or  re- 
fer to  some  paper  on  file  wherein  such 
grounds  were  specifically  stated  (citing  Wil- 
liams V.  Hawley,  144  Gal.  97,  77  Pac.  762; 
Hayne,  New  Trial  and  Appeal,  sec.  164) ;  that 
respondents  did  not  state  specifically  the 
grounds  upon  which  they  relied,  nor  did  they 
refer  to  any  paper  on  file  in  the  case  where- 
in such  grounds  were  stated."  (2)  That  the 
specification  of  the  Insufficiency  of  the  evi- 
dence to  Justify  the  verdict  is  insufficient,  in 
that  it  is  too  general  and  fails  to  point  out 
the  particulars  In  which  the  evidence  does 
not  Justify  the  verdict. 

[1]  As  to  the  point  first  au^ested,  section 
657  of  the  Code  of  Civil  Procedure  designates 
the  grounds  upon  which  a  motion  for  a  new 
trial  may  be  made.  Among  the  grounds  bo 
specified  Is  that  of  the  insuffideucy  of  tlie 
evidence  to  Justify  the  verdict  or  other  deci- 
sion. Section  650  provides  that  the  moving 
party  must  designate  in  his  notice  of  inten- 
tion to  move  for  a  new  trial  the  grounds  up- 
on which  the  motion  will  be-  made.  This 
latter  provision  obviously  refers  to  the 
grounds  upon  which  a  new  trial  may  be  al- 
lowed as  specified  In  section  667,  and  con- 
templates that  the  grounds  designated  shall 
go  no  further  than  to  specify  tliem  In  the  no- 
tice of  Intention  In  the  general  language  of 
the  last-mmtloned  section.  This  Is  precise- 
ly what  was  done  the  respondents  in  this 
case^  The  statentent  as  settled  and  allowed 
contains  the  notice  of  intention,  in  which 
set  forth,  as  one  of  the  grounds  ot.  the  mu^ 
tlon,  "Insufildencar  of  the  evidence  to  Justify 
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tbe  verdict.**  which  Is  the  exact  lans^ge  of 
sabdlvlskHi  e  of  ^Id  sectioa  667.  The  state- 
ment further  contains  the  following  state- 
ment: 

"lliereapon  the  matter  of  motion  for  a  new 
trial  being  before  the  court,  defendants  made  the 
following  motion:  The  defendants  move  the 
court  for  a  new  trial  of  this  action  npon  the 
grounds  set  forth  in  tbe  notice  of  intention,  to 
wit" 

— following  which  is  a  statement  of  the 
grounds  set  forth  in  the  notice  of  Intention. 

The  above  motion  was  sufBclent  in  all  re- 
spects to  meet  the  requirements  of  the  law 
where,  as  here,  the  motion  is,  as  tbe  notice 
of  intention  here  stated  would  be  d(me,  sup- 
ported by  a  statement  of  the  case.  There  is 
nothing  said  in  Williams  t.  Hawley,  supra, 
from  which  It  may  be  Implied  that  the  cotirt 
intended  to  hold  or  suggest  that  the  motion 
as  made  here  Is  not  sufficient  to  warrant  the 
trial  court  in  considering  and  acting  upon  it. 
In  that  case  the  moving  party,  in  making  his 
motion,  referred  to  the  notice  of  intention 
theretofore  served  and  filed,  but,  in  making 
up  the  bllf  of  exceptions  prepared  and  settled 
for  tbe  support  of  bis  motion,  failed  to  In- 
clude therein  said  notice  ot  Intention.  It  was 
therefore  very  properly  held  that,  not  being 
a  part  of  the  record,  although  inserted  in  the 
transcript,  the  notice  of  Intention  could  not 
be  examined  by  the  court  for  a  statement  of 
the  grounds  of  the  motion.  Tbe  court  In 
that  case  did  say,  however,  that: 

"It  is  not  necessary,  •  •  •  for  the  appel- 
lant in  maUng  tbe  motion  to  state  the  grounds 
at  lengtii.  He  must,  in  some  way,  inform  the 
court  what  are  the  grounds  of  the  motion,  but 
this  may  be  done  as  well  by  reference  to  some 
paper  on  file  in  the  action,  in  which  the  grounds 
are  stated,  as  by  word  of  mouth." 

See.  also,  Taylor  v.  Northern  Elec.  Railway 
Co..  26  Cal.  App.  765,  770,  148  Pac.  B48. 

[2]  The  specification  of  the  particulars  in 
which  the  evidence  Is  claimed  to  be  Insnf- 
fldent  to  Justify  the  verdict  so  far  as  com- 
pensation or  value  Is  concerned,  while  per- 
haps not  as  specific  as  it  might  have  been, 
is,  nevertheless,  suffldent.  By  said  si>eclfica- 
tlon  (after  the  statement  that  the  verdict,  so 
for  as  It  Involved  a  dedslon  of  the  question 
of  the  value  of  the  property  sought  to  be 
condemned.  Is  not  Justified  by  the  evideoce) 
attention  Is  directed  to  the  particular  ele- 
ments of  value  whldi  constitute  the  basis 
np<m  which  compensation  of  the  defendants 
lor  the  taking  ot  their  property  should  be 
fixed,  each  such  element  being  mentioned, 
and  it  states  in  effect  that  the  testimony 
bearing  upon  such  elements  does  not  jnstl^ 
the  conclusion  of  the  JU17  that  the  pn^rty 
Involved  was  ot  no  greater  value  than  that 
fixed  by  the  Jnry.  This  was  suffldent  to 
point  tbe  particular  evidence  thna  referred 
to.  and  tbe  particnlars  in  wU<9i  it  was 
claimed  that  It  was  not  snfflcient  to  Justin 
verdict.  Tbe  lOalntltt  oould  have  ex- 
perienced no  difficulty  In  d^erminlng  from 
the  apedflcation  the  particular  facta  as  to 


whldi  It  was  thus  stated  that  the  evidence 
was  not  BVflhlent  to  jnstlQr  the  ver^ct  upon 
the  question  of  value,  and  thla  la  all  Uiat  te 
needfol  in  ai>eclflcatl(»i8.  Indeed,  the  plain- 
tUf  seems  to  have  perceived  and  understood 
the  partfculars  to  which  the  spedflcatloa  re- 
ferred, as  the  statemeut  cmtalns  a  ftdrly 
complete  statement  <tf  the  teattrntuij  a^ 
dressed  to  llie  several  elements  of  value.  , 

The  rale  respecting  and  requiring  specifica- 
tions of  particulars,  etc.,  ia  now  mndi  more 
liberally  viewed  and  applied  than  In  our 
earlier  jQzldieal  history.  Fmrmeiiy  the  rule 
was  very  strict,  and  even  a  mere  inftffmal 
statement  in  antib  qieclflcatlons  mli^t,  and 
often  did,  operate  to  bring  about  a  rtfoaal 
by  tbe  courts  to  consider  the  points  thOa  at- 
tempted to  be  p<rinted  out  Many  dedaloiis 
have  been  from  time  to  time  made  iqmn  tiie 
subject,  and  finally  the  Snpiww  Oourt,  in 
American,  etc.,  Co.  r.  Padcer,  180  OaL  450, 
62  Pac.  744,  held  that: 

"Whenever  there  Is  a  reasonably  successful 
effort  to  state  'the  particulars,'  and  they  are  such 
as  may  have  been  sufficient  to  inform  the  op- 
posing counsel  and  the  court  of  the  grounds, 
*  *  *  this  court  ought  not  to  refuse  to 
consider  the  case  on  appeal." 

See  also,  Drathman  v.  Cohen,  189  Cal.  810. 
73  Pac.  181 ;  1  Hayne  on  New  Trial  and  Ap- 
peal (Rev.  Ed.)  p.  755. 

Taking  op  now  a  consideration  of  tbe  mer- 
its of  this  appeal,  we  first  remark  that  there 
seems  to  be  much  force  In  the  point  made 
by  the  appellant  that  the  document  purport- 
ing to  be  and  characterized  in  the  record  as 
tbe  "Judgment"  (the  preliminary  or  inter- 
locutory  Judgment)  not  only  constituted  endi 
a  Judgment,  without  which,  manifestly,  the 
court  would  have  no  authority  or  Jurisdiction 
to  make  the  final  order  of  condemnation,  but 
also  embraces  findings  of  all  the  essential 
facts  and  conclusions  of  law.  But,  assuming 
this  to  be  true,  we  need  not.  In  view  of  the 
conclusion  arrived  at  herein  upon  another 
consideration  presented  here,  stop  to  inquire 
whether  the  document  referred  to  might  le- 
gally stand  for  the  findings,  craicluglons  of 
law,  and  Judgment,  or  whether  on  an  appeal 
involving  the  merits  of  the  ctmtroversy,  the 
cause  would  be  reversed  for  the  sole  and 
single  reason  that  the  findings  of  fact  and 
conclusions  of  law  are  not  separately  stated, 
as  required  by  section  633  of  the  Code  ot 
Civil  Procedure,  whicb  Is  expressly  made  a^ 
plicable  to  proceedings  In  condemnation  by 
section  1256  of  said  Code.  It  might  be  that 
the  provisions  of  section  4%  of  article  6  of 
the  C(Histttutlon  would  apply  In  sudi  case. 
But,  as  stated.  It  Is  not  necessary  to  ocmslder 
this  propostthm.  We  think  the  cause  may  be 
disposed  of  on  another  ground. 

It  has  been  shown  that  one  <d  the  grounds 
upon  which  the  motion  for  a  new  trial  was 
based  and  pressed  was  that  the  evidence  was 
insnffldent  to  Justly  the  verdict  The  order 
granting  the  motion  is  in  tbe  fbUowing  lain 
gnage: 
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"The  motloii  of  tbe  defendantB  In  the  above- 
entitled  case  for  a  new  trial  coming  on  Eegnlarly 
to  be  heard  upon  the  bill  of  exceptions,  uie  no- 
tice of  intention  to  move  for  a  new  trial  and  the 
judgment  roU,  and  the  motion  bavins  been  made 
apon  aU  the  groands  specified  in  said  notice  of 
Intention  and  duly  arfrned  and  submitted,  and 
the  court  bavins  considered  the  same,  the  prem- 
ises considered,  it  is  ordered  that  the  said  motion 
for  a  new  trial  be,  and  the  same  is  hereby  grant- 
ed." 

[3]  It  will  at  once  be  observed  that  the 
order  granting  the  new  trial  does  not  in- 
dicate the  particular  ground,  or  grounds,  of 
the  several  set  forth  in  the  notice  of  Inten- 
ti<Mi  upon  which  It  was  made,  and  It  Is  the 
settled  rale  In  California  that  where  tbe  trial 
court,  in  granting  a  motion  for  a  new  trial, 
does  not  expressly  limit  the  order  granting 
Bwdk  motion  to  any  particular  ground  of 
those  stated,  It  Is  tlie  duty  of  the  ai^llate 
court  to  sustain  It,  if  It  can  be  upheld  upm 
any  ground  embodied  In  the  notice  of  inten- 
'  tlon.  Kauffman  v.  Maler,  &4  Cal.  268,  29  Pac. 
481, 18  I>.  B.  A..  124 ;  Newman  v.  Losslng,  141 
Cal.  175,  74  Pne.  761 ;  Bouchard  v.  Abraham- 
sen,  4  Gal.  App.  430,  88  Pac.  383;  Briggs  v. 
Hall,  20  OaL  Apik  872.  129  Pac.  288;  Shea- 
Booqoeraz  Co.  v.  Haxtman,  20  CaL  App.  084, 
12ft  P&c  807. 

[4]  There  Is  In  this  case  a  pronounced  con- 
fltet  in  tbe  evidence  upon  the  question  of 
tbe  Tahie  of  the  property  sought  to  be  con- 
demned. Dideed,  there  Is  sucii  a  wide  Tarl- 
ance  between  the  wltseases  for  tbe  req^ectlre 
parties  upon  the  question  of  value  that  it  may 
proparly  be  asanmed,  and.  In  fact,  we  are  aa< 
ttaOTbced  to  presome,  In  siwport  of  the  order 
appealed  f  vom,  tbat  one  of  tbe  reasons  Im- 
polling  the  trial  court  to  allow  tbe  nxition  for 
■  a  new  trial  was  that  tbe  evidence  was  Insuf- 
ficient to  justify  tbe  ver^ct  We  may  dis- 
pooe  of  tbe  case  voon  this  presumption,  and, 
therefoa«,  consideration  of  other  grounds  and 
points  invfdvlns  an  attack  upon  certain  rul- 
ings of  the  court  may  be  waived. 

It  U  a  well-eetabllabed  rule  that: 

"The  granting  or  denying  a  new  trial  on  tbe 

Sound  uiat  the  evidence  is  uumfficient  to  Justify 
e  verdict,  where  there  is  a  substantia  con- 
flict in  the  evidence,  rests  so  fully  in  the  discre- 
tion of  the  trial  court  that  its  action  is  con- 
clusive upon  this  court,  unless  it  appears  that 
there  has  been  an  abuse  of  such  olscretion," 
Domico  V.  Casassa,  101  Cal.  413,  35  Pac.  1024 ; 
Warner  v.  Thomas,  etc..  Works,  lOS  Cal.  411, 
88  Pac.  960 :  Eidinger  v.  Slgwart,  13  CaL  App. 
667,  670,  110  Pac  621. 

See,  also,  BJorman  v.  Ft  Bragg  R.  B.  Co., 
92  OaL  600,  28  Pac  591;  Oole  v.  WUcox.  99 
Cal.  649, 84  Pac.  114 ;  Btedsoe  v.  Decrow,  132 
Cal.  312,  64  P&c  39T. 

[B]  We  shall  not  undertate  herein  a  detail- 
ed statement  of  tbe  testimony  upm  tbe  quea* 
tlon  of  value.  It  Is  conceived  to  be  auffid^ 
to  say:  <1)  Hiat  tbe  witnesses  for  the  de- 
fendants, having  previously  declared  that 
they  were  familiar  with  the  properties  of  the 
Erie  Mining  Company  and  were  familiar 
with  mining  (H>erations  and  the  use  and.  tbe 
metbods  of  tbe  impounding  of  wat^  tor  pow- 


er purposes,  and  tbe  availability  of  the  prop- 
erties  of  the  company  for  the  development 
and  use  of  water  for  anch  purposes,  and  that 
the  mine  itself  contained  large  deposits  of 
rich  and  paying  gravel,  expressed  tbe  opinion 
that  the  value  of  all  said  pr(4)ertles  was  frcMu 
$100,000  to  $126,000  for  all  the  purposes  to 
which  they  may  properly  and  profitably  be 
adapted ;  that  the  right  of  way  sought  by 
tbe  plalntUr  bereiu,  if  allowed,  would  com- 
pletely destroy  and  render  valueless  all  the 
properltes  of  said  BMe  Company  and  the  de- 
fendants, and  render  them  worthless  for  any 
practical  mining  or  water  power  purpose, 
to  which  they  are  alone  adapted.  (2)  That 
the  witnesses  for  the  plalntifT,  having  first 
shown  themaelves  to  be  experts  upon  mining 
and  kindred  subjects,,  indudlng  the  develop- 
ment and  conservation  of  water  for  power 
inirposes,  and  that  they  were  familiar  with 
the  properties  of  the  Brie  Company,  and 
knew  their  value  for  any  purpose  to  which 
they  ml^t  with  profit  be  put,  testified  that 
said  properties  were  absolutely  valueless  for 
any  purpose. 

Thus  It  will  be  observed  that,  as  stated, 
there  Is  a  wide  diversity  of  opinion  between 
tbe  witnesses  as  to  Oie  value  of  tbe  property 
soughb  to  be  taken.  In  &ct,  it  baa  no  TOlne 
wbatever,  acc<Hrdlng  to  tbe  plaintiff's  wit- 
nesses. But,  that  It  baa  smne  value  Is  evi- 
denced by  tbe  verdict,  and,  although  it  is  not 
so  made  to  appear  In  tbe  record,  it  la  stated 
in  tbe  brief  of  counsel  for  tbe  plalntUF  tiiat 
the  Jury  viewed  and  inq>ected  tbe  pn^erty 
sought  to  be  condemned. 

[I]  But,  at  all  evoits,  it  was,  as  above 
pointed  out,  entirely  within  the  dlacreUcm  ot 
the  trial  court,  in  considering  the  motion  1!or 
a  new  trial  to  determine  whether  the  verdict. 
In  80  far  as  it  concerned  tbe  value  of  tbe 
property  sought  to  be  appn^riated,  was  jus- 
tified, or  reasonably  in  accord  with  tbe  evi- 
dence  yjpon  that  question. 

[7]  The  order  granting  the  motion  is  evi- 
dence of  the  opinion  of  the  court  that  ttte 
verdict  as  rendered  was  not,  in  respect  of 
value,  justified,  and,  as  it  cannot  upon  the 
record  as  we  must  view  It  justly  be  said  that 
the  court.  In  granting  the  motion  on  that 
ground,  abused  Its  discretion,  It  cannot  be 
disturbed. 

[t]  We  have  not.  In  ccmsldering  this  rec- 
ord, overlooked  the  analytical  ezamlnatioD 
of  the  testimony  presented  by  the  defendants 
by  counsel  for  the  plaintiff  in  their  briefs 
and  their  argument  following  therefrom 
against  the  rellat^ty  of  said  testimony.  But 
this  court  cannot  weigh  the  testimony  of 
witnesses.  This  was,  obviously  a  matter  en- 
tirely for  the  Jury  in  the  first  instance  and 
then  for  the  court  when  considering  the  mo- 
tion for  a  new  triaL  The  defendants  ap- 
peared to  have  suffldratly  qualified  them- 
selves to  express  opinions  oo  the  value  of  the 
property.  This  Is  all  that  this  court  need 
know,  and  wh^ber  the  teatimcmy  given  by 


Digitized  by  Google 


58 


164  PAOIFIC  BEFOBTER 


them  after  so  qualifying  themMlves  was  en- 
titled to  great  or  Uttle  or  no  weight  Is  a  mat- 
ter -with  which,  as  suggested,  a  reviewing 
court,  in  the  very  nature  of  the  case  cannot 
coneeni  Itself.  These  obserratlons  apply  as 
well  to  the  argument  that,  since  the  only 
testimony  In  favor  of  the  defendants  upon 
the  question  of  value  was  given  by  the  de- 
fendants themselves,  who  were  directly  inter- 
ested In  the  result  of  the  trial,  su(di  teaU- 
mony  is  not  dependable. 

[t]  The  defendants  were  competent  to  t&a- 
tlQr  as  witnesses  in  their  own  behalf,  and 
whether  they  were  influenced  in  their  opin- 
ions on  value  by  the  fact  that  they  were  in- 
terested parties  was  a  matter  entirely  for 
the  determination  of  tb»  Jnry  and  the  trial 
court. 

The  order  appealed  from  is  affirmed. 


We  concur: 
NETT,  J. 


OHIPMAN,  P.  J.;  BTTB- 


ENNISt.  BANKS  etaL  <No.  18921^ 
(Supreme  Court  of  Washinftton.  April  6, 1917.) 

1.  Physicians  and  Sdsoeons  ^s»18(d)— Mai^ 
PRACTICE  —  Question  fob  Juet  — Cause  of 
Death. 

In  action  for  malpractiee  for  death  resultuig 
from  adminiBtering  soft  toast  and  poached  egg 
to  a  t^pboid  patient,  where  death  might  have  re- 
sulted either  from  that  cause  or  from  the  disease 
itself,  or  from  removing  the  patient,  the  ques- 
tioo  of  cause  of  death  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  I  44.} 

2.  PHTSICIANfl  ASH  SiTBGEONS  «3»18(9)— MaL- 

pBACTioE-^UEsnon  lOB  JtTBT— Ohanoe  or 
Diet. 

The  question  of  whether  a  physician  was 
guilty  of  malpractice  in  changing  diet  of  a  very 
sick  typhoid  patient  from  beef  broth  to  soft 
toast  and  poadied  egg,  where  patimt  seemed  to 
be  improvmg  on  the  former  diet,  and  where 
there  was  medical  testimony  showing  that  the 
toast  and  ^g  diet  was  improper,  under  the  clr- 
cmustances,  was  for  the  jary. 

[Ed.  Note. — For  other  cases,  tee  Physicians 
and  Su^etms,  Cent  Dig.  }  44.] 

3.  Appeal  and  Erbob  ^:all95(l)— Law  of 

THE  CAaB~DECIBION  OK  FOBMEB  APPEAL. 

Deddons  on  a  former  appeal  become  the  law 
of  the  case,  and  will  govern  when  the  same  qaes- 
tiona  arise  on  a  retnal. 
[Ed.  Note.— For  other  case*,  see  Appeal  and 

Error,  Cent  Dig.  §  4661.] 

4.  TBIAL  «=3251(S  —  MaLPBACTIOB— IK8TBU0- 

TIONB— GENEBAL  NeQUQEHCE. 

Instructions  given  in  a  malpractice  case,  re- 
garding general  negligence  not  within  the  iesues 
and  io  effect  statlDg  that  for  want  of  ordinary 
care,  the  physician  was  liable,  where  the  only 
act  complained  of  was  a  change  of  diet,  and  the 
jury  were  led  to  believe  they  could  consider  any 
other  negligent  acts,  held  erroneons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  593.1 

5.  Trial  «=>252{8)~]VlALPEAoncE— Instruc- 
tions—Advanced  State  of  PaorassioN, 

Instruction  given  in  a  malpractice  case  that 
in  determining  ordinary  skill  and  diligence, 
the  "advanced  state  of  the  profession  at  the 
time"  might  be  considered  held  misleading; 
there  being  no  evidence  relating  thereto,  and  toe 


jury  could  not  consider  that  fact  in  determining 
the  physician's  want  of  care. 

[Ed.  Note.— For  otiier  cases,  «M  Trial,  Oont 
Diig.  f  608.] 

6.  Phtsioians  Ann  BqBQKOirs  «s»14(2)— Hal- 
PBACTica—FoixowiHa  Pabixcui^  Bohooi. 

OV  llBDICINB. 

Each  sdiool  of  medicine  is  entitled  to  prac- 
tice in  Its  own  way,  and  because  one  does  not 
use  the  other's  methods  will  not  constitate  mal- 
practice, and  it  is  enoagh  if  the  treatment  em- 
ployed has  the  approval  of  at  least  a  respecta- 
ble minority  of  the  profesaion,  since  atfy  the 
exercise  of  reasonable  skill,  learoing  and  dili- 
gence is  required. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  22.] 

7.  TBIAL  ^9252(8)--MAI.FBACTI0IH^8EB170- 

TioNa— Inapplioablb  to  Issue. 
Instruction  given  in  a  malpractice  case  that 
"when  a  cause  Is  shown  which  migbt  produce 
an  accident  in  a  certain  way,  and  an  accident 
happens  in  that  manner,  it  is  a  warrantable 
presumption,  in  the  absence  of  showing  of  other 
cause,  tliat  the  one  sliown  waa  the  operatiTe 
agenc^  in  bringing  about  tiie  result"  h^  erro- 
neous, since  tbere  was  no  aeddent  and  patient 
died  either  from  disease^  removal,  or  malprac- 
tice. 

[Ed.  Note.— For  other  cases,  sea  Tria],  Oent. 
Dig.  1608.] 

8.  Appeal  and  Ebbob  ^268(1)— Ezoeption 
TO  Instructions— Necbssitt. 

Although  an  instruction  was  not  u  complete 
as  it  should  have  been,  it  wiU  not  be  cmuudcr- 
ed,  where  no  exception  was  taken, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  ZKg.  1 1516.] 

9.  Physicians  and  Surgeons  ^»18(10)— Mal- 

PEAOTIOE— INBTBUCTION . 

In  an  action  against  a  idiysician  for  mal- 
practice in  dhanging  diet  of  a  typhoid  patient, 
substance  of  proper  Instructions  coverbag  the  is- 
sues stated. 

[Ed.  Note.— For  other  cases,  see  I^ysldans 
and  Surgeons,  Cent  XHg.  |  45.] 

Dqurtment  2.  Appeal  from  Sop»lor 
Gonrt,  Lewis  Goonty;  A.  B.  Lewis,  Judge. 

Action  by  Oora  8.  BnnlB  against  Hudi 
Banks  and  others.  Judgment  for  plalntUT, 
and  defoidantB  aroeal.  Beversed  and  re- 
manded. 

Geo.  C.  Congdon,  of  Seattle,  and  Herman 
Allen,  of  Chehalls,  for  appellants.  C.  D.  Cun- 
ningham and  Wedmark  &  Grimm,  all  of  Cen- 
tralla,  for  reeqjxmdent 

MOUNT,  J.  This  is  the  second  appeal  in 
this  case.  When  It  was  here  before,  on  ap- 
peal from  a  Judgment  for  $1,600  in  favor  of 
the  plaintiff,  It  was  reversed  because  of  the 
admission  of  certain  evidence,  and  the  giving 
of  certain  Instructions  to  the  Jury.  It  was  re- 
manded for  a  new  trial.  88  Wash.  237,  152 
Pac.  1037.  The  Issue  In  the  case  was  wheth- 
er the  appellant  was  guilty  of  malpractice  In 
giving  a  diet  of  poached  egg  and  toasted 
bread  to  a  typhoid  fever  patient  Upon  this 
issue,  the  case  was  retried  to  the  court  and 
a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment against  the  defendants  for  (9,000.  The 
defendants  have  appealed  from  that  Judg- 
ment. 

[1 , 2]  The  facts  are  substantially  as  fol- 
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lows:  The  defendant  Bnsh  Banks  Is  a 
phyBldan,  practidng  his  profession  In  the 
dtr  of  Centralla.  On  December  22,'  1014,  be 
was  called  to  the  borne  of  DtHiald  Ennls, 
whom  he  found  Buffering  with  l^phold  fever. 
On  the  next  day,  Ifr.  Bnnla  was  removed  to  a 
hospital,  wliidi  was  being  conducted  by  Dr. 
Banks.  From  that  time  on  nntU  January  14, 
1915,  Mr.  Bnnls  was  treated  by  Dr.  Banks. 
tSr,  Sttmis  .waa  attended  by  a  nurse,  who 
cared  for  bim  omstantly  during  that  time. 
Vrma  the  time  Hi*.  Bbmla  was  taken  to  the 
hospital  nnUl  ttie  14tb  day  of  January,  1915, 
he  was  a  very  sick  man.  Gas  wotdd  ac- 
cumuhite,  almost  constantly,  In  his  stomadi 
and  bowels,  and,  on  the  lUh  day  ot  January, 
Dr.  Banks  called  tn  consultation  two  other 
doctors.  It  waa  then  concluded  that  an  oper- 
ation waa  necessary,  In  order  to  remove  the 
gas,  but  Mrs.  Bunis,  the  plalntlfC  In  this  case, 
and  the  patlenf  s  mother  would  not  consent 
to  the  operation.  '  The  patimt,  before  this 
time,  had  been  fed  upon  a  milk  diet,  which 
apparently  did  not  agree  with,  blm,  and  sub- 
sequently had  bem  fled  Tqton  beef  broth. 
Ttil»  lattw  diet  seemed  to  agree  with  him 
better  than  the  milk  diet  On  the  12th  and 
l%h  of  January*  the  patient  seemed  to  be 
someirtiat  imivoTed.  On  the  14th.  the  doctor 
caused  to  be  i^cpared  a  slice  of  bread,  about 
three  inches  sqnai^  from  which  the  crust 
was  removed,  and  .which  was  toasted,  soaked 
in  boiling  milk  until  the  toast  waa  soft;  and 
an  egg  was  brokm  in  some  hot  water  and 
allowed  to  coagulate.  This  egg  was  then 
placed  iqiton  the  soft  toast,  and  this  toast  and 
1^  was  given  to  the  patient  The  patient 
ate  about  two-thirds  the  ^  and  toast 
About  three  hours  thereafter,  an  eggnog  was 
prepared,  and  given  to  the  patient  When  the 
eggnog  was  administered,  tbe  patimt  voml^ 
ed  tbe  eggnog  and  the  egg  and  toast  whldk 
had  been  admlnia tared  three  hoars  before. 
The  patient  at  tbat  time,  seemed  to  be  worse. 
Mrs.  Ennls  th«i  became  dlssatlsfled  with  tbe 
treatment  of  Dr.  Banks,  and  orders  the  pa- 
tient removed  to  her  home,  about  a  Uock 
away.  The  patient  .was  taken  from  his  bed 
at  the  hospital,  carried  out  of  the  room, 
down  a  flight  of  stairs  to  the  street,  placed 
on  a  stretdier,  and  taken  home.  Another 
doctor,  practicing  the  homeopathic  method  of 
medicine,  was  called,  and  treated.the  patient 
two  days,  when  he  died,  on  January  16, 1916. 
Afterwards,  this  action  was  brought  The 
basis  of  the  action  la  malpractice,  alleged  to 
be  the  cause  of  the  death  of  Donald  Ennls, 
by  reason  of  tbe  feeding  of  the  poached  egg 
and  toast. 

The  appellants  very  forcibly  argue  that  the 
trial  court  should  have  granted  a  Judgment 
notwithstanding  the  verdi<:t  for  the  reason 
that  the  verdict  ot  tbe  Jury  is  based  upon 
speculation  and  conjecture,  and  that  If  the 
appellant.  Dr.  Banks,  made  any  mistake.  It 
was  an  error  of  Judgment  and  not  a  negli- 
gent act  But  for  the  fact  that  these  same 
questions  were  presented  upon  the  other  ap- 


peal, and  tbe  case  was  ronanded  tor  a  new 
trial,  we  are  satisfied  that  there  la  merit  in 
tbese  points. 

The  evidence  very  conclusively  shows  that 
the  patient  during  the  time  he  .was  undm  the 
<diarge  of  Dr.  Banks,  was  a  very  sick  man. 
Whether  the  fee^Ung  of  this  toast  and  egg  was 
the  primary  cause  <HC  bis  deaOi  Is  open  at 
least  to  very  swlous  doubt  Hie  evidence 
shows  that  Mr.  Bnnis'  death  may  have  been 
due  to  one  of  ttiree  causes:  First,  the  dis- 
ease Itself;  second,  the  carrying  of  the  pa- 
tient from  the  hospital  to  another  ^ace ;  and, 
third,  Ute  <diange  of  diet  But,  under  the 
rule  eatabllstaed  when  the  case  was  here  be- 
fore, we  are  constrained  to  hold  it  was  for  tbe 
Jury  to  determine  whldi  ot  these  causes  re- 
sulted in  his  death,  and  wh^Jiw  tbe  doctor, 
in  administering  the  toast  and  egg,  as  here- 
inbefore stated,  was  guilty  of  malpractice. 
The  evident  upon  this  trial  was  substantial- 
ly tbe  same  as  upon  the  other  trial,  and  vjfoa 
the  other  appeal  we  used  this  language: 

"The  appellant  urges  that  the  trial  court 
should  have  granted  his  motion  for  a  nonsuit  at 
the  close  of  the  respondent's  case.  There  was, 
however,  evidence  that  the  toast  and  egg  diet 
was,  under  the  circa amtaoces,  an  improper  treat- 
ment Dr.  Blair  bo  testified.  Tnia  was  evi- 
dence that  the  apecific  act  allied  was  n»ligent 
and  this  evidence  should  have  been  sabnutted  to 
ttie  jury  under  proper  instruetions." 

[3]  So  it  is  plain  that  the  facts  shown  up- 
on this  trial  were  saffldent  to  take  the  case 
to  the  Jury.  In  other  words,  that  state- 
ment ef  the  rule  became  the  law  of  tbe  case. 
Pattison  T.  Seattle,  Benton  &  Southern  Rail- 
way Co..  64  Wash.  370,  116  Fac.  1089,  35  L. 
R.  A.  (N.  S.)  660;  Provlne  v.  City  of  Seat- 
tle. 70  Wash.  326,  126  Pac.  927;  Hendrlck- 
8on  V.  Simpson  Lo^ng  Co.,  77  Wa^.  276, 
137  Pac  444;  aty  of  ChehaUs  v.  Cory,  64 
Wash.  367,  116  Pac.  876. 

[4.  S]  The  appellants  also  argue  that  the 
instructions  were  erroneous.  Tiie  conrt.  aft- 
er defining  the  Issues.  Instructed  the  Jdry  as 
follows : 

"(InstracCion  No.  IV.  With  the  issues  tbuB 
made  op  I  instruct  yon  that  before  the  plaintiff 
can  recover  in  this  case  she  must  establish  by  a 
preponderance  of  the  evidence  that  the  defend- 
ant Rush  Banks  was  either  gailty  of  negliRence 
in  the  treatment  of  the  case,  or  that  he  did  not 
exercise  ordinary  skill  and  competence  in  the 
treatment  thereof,  and  ttiat  such  negligent  acts 
or  omissions  or  said  want  of  proper  and  ordi- 
nary skill,  or  both,  were  the  proximate  cause  of 
the  death  of  said  Donald  Ennis.) 

"Instruction  No.  V.  The  court  instructs  you 
that  tbe  implied  contract  of  the  defendant  when 
he  assumed  charge  of  the  treatment  of  plaintiff's 
injuries  was  that  he  possessed  and  would  employ 
in  the  treatment  of  the  case  such  reasonable 
skill  and  diligence  as  were  ordinarily  exercised 
in  his  profession  at  and  in  localities  similar  to 
that  in  which  he  practiced,  by  tbe  members  as  a 
body;  tiiat  is.  the  average  of  the  reasonable  skill 
and  diligence  ordinarily  exerdsed  by  tbe  pro- 
fession at  the  time  and  in  places  similar  to  Cen- 
tralia.  Regard  it  to  be  had  in  tUtermining  this 
ordinary  tkill  aiul  daUgcnce  to  the  improvement 
and  advanced  state  of  the  profearion  at  the  lime 
the  cate  ica*  treated. 

"Instruction  No.  VI.  I  charge  you,  members  of 
the  jury,  that  when  the  defendant  Rush  Banks 
'  undertook  as  a  physician  and  surgeon  to  treat 
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and  car«  for  Donald  Bnnis,  tb»  deceased  husband 
of  the  plaintiff,  the  law  raqntnd  of  htm  no  more 
than  that  he  should  exorcise  that  degree  of 

knowledge,  skill,  and  car©  whidi  physicians  and 
surgeons  practicing  in  tiiis  Ticinll?  and  similar 
localities  ordinarily  possess  (and  if  yon  should 
find  from  the  evidence  ttiat  in  his  treatmoit  of 
the  said  Donald  Ennis,  the  defendant  Bosh 
Banks  did  not  use  and  exercise  as  high  a  de- 
cree of  knowledge,  skill,  and  care  as  is  ordinarily 
used  and  possessed  by  physiciaos  and  scrgeons 
practicing  in  this  and  dmilar  localities,  and  as 
a  result  thereof  the  said  Donald  Ennis  was  in- 
jured and  from  those  injuries  he  died,  your  ver- 
diet  mnrt  be  for  the  plaintiff). 

"Instmetlon  No.  VIL  While  it  is  tnie  that  a 
physician  is  not  liable  for  what  is  commonly 
called  a  mistake  in  judgment  or  a  mistake  in 
diagnosis  (yet  if  yon  should  find  from  a  fair  pre- 
ponderance of  the  eridenee  in  this  ease  tibat  the 
defendant  Rash  Batiks  failed  to  exerdse  his 
best  judgment,  that  is,  the  judgment  which  a 
ptiysician  of  ordinary  care,  skill,  and  intelH- 

KnCe  in  the  same  or  similar  localitiee  would 
re  used  under  like  ciicumstances,  then  I 
charge  you  that  the  defendant  cannot  escape  his 
negligent  acts  because  of  his  fttilure  to  use  tiis 
beet  judgment,  and  if  yon  should  find  that  the 
act,  or  acts,  of  the  said  defendant  Bush  Banks 
when  he  failed  to  use  his  beet  Judgment,  as  I 
have  hereinnlwve  instructed  yon,  approximately 
contributed  to  the  death  of  Donald  Ennis,  then 
your  verdict  most  be  for  the  plaintitE)." 

TbB  parts  of  tbese  InKtractions  idddi  we 
have  indicated  by  parentheses  ahoold  not 
have  beea  givai,  because  they  are  Instmc- 
tloDs  upon  general  negligence,  not  wltbln 
the  issues  of  the  case,  and,  in  effect,  tell  the 
A\xry  that,  for  want  of  ordinary;  care  geuer- 
'aUy,  tbe  doctor  la  liable.  When  the  case 
was  tried  before,  the  court  admitted  evi- 
dence of  other  acts,  whidi  wer&  claimed  to 
be  nen^ent,  and  which  acts  were  not  within 
the  issues,  and,  for  that  reason,  the  case 
was  wmcaed.  The  act  constttatlng  mal- 
practice^ complained  of  here,  and  the  only 
act  complained  of.  was  the  administering  of 
mlllc  toast  and  soft-poached  egg.  No  other 
n^lgence  is  allied.  Under  these  Instruc- 
tions, which  we  have  quoted  above,  tb»  Jury 
wwe  led  to  believe  that  they  might  ctmsld- 
er  any  acts  of  negligence,  or  general  acts, 
and  make  up  their  verdict  outside  the  is- 
sues of  the  case.  Instruction  No.  T,  above 
quoted,  Is  subject  to  another,  objection,  name- 
ly, tliat  the  part  underscored,  to  tlTe  effect 
ttut  in  determining  ordinary  skill  and  dil- 
igence, tbe  advanced  state  of  the  profession 
at  that  time  might  be  considered.  There  was 
no  evidence  In  the  case  that  there  was  any 
advanced  state  of  tbe  profession  at  that 
time,  and,  of  course,  the  Jury  were  not  au- 
thorized to  take  that  fact  into  consideration 
in  determining  want  ot  care  an  the  part  of 
the  physician.  That  part  oi  the  instruction 
was  misleading. 

[S,  7]  The  court,  at  instructions  Nos.  X 
and  XI,  used  the  following  language: 

'Instruction  No.  X.  You  are  instructed  if  you 
rikonid  find  from  a  fair  preponderance  of  tbe 
evidence  Qiat  the  defmdant  Bush  Banks  did  not 
follow  Budi  estaUished  practice  in  tbe  case  and 
treatment  of  the  deceased,  Donald  Ennis,  as  is 
recognized,  adopted,  and  followed  by  other  pbycd- 
clans  and  sorgeons  in  good  standing,  practicuu 
in  thto  and  similar  localities,  and  as  a  result 
thereof  the  said  Bash  Banks  eontrlbnted  or  has- 


tened tlie  death  of  Donald  Ennis,  then  I  charge 
yon  tliat  he  Is  liable  to  the  plaintiff  in  damages. 

"InBtruetioaNo.XL  In  connection  with  the 
last-mentioned  instmction  I  desire  to  chaise 
yon  that  the  rule  <a  law  is  in  such  cases  as  tbu, 
as  follows:  'When  a  cause  Is  sliown  which  ndght 
produce  an  accident  in  a  certain  way,  atUI  an  ao- 
cident  happens  in  that  manner,  it  Is  a  wariantfr 
ble  presumption  in  the  absence  of  showing  of 
other  cause  that  the  one  known  was  the  Oftwur 
tive  agency  in  bringing  about  tha  nsnlt.' " 

These  Instructions  were  deariy  erroneous. 
The  evidence  In  this  c^se  shows  that  Dr. 
Banks  was  known  as  an  allopathic  doctw. 

One  of  the  doctors  who  testified  that  tbe 
treatment  given  by  Dr.  Banks  was  Impropn 
was  a  physician  of  the  homeopathic  school 
of  medicine,  and  admitted  that  his  system 
of  treatment  was  different  from  that  of  Dr. 
Banks,  or  the  allopathic  schooL 

The  first  of  these  last-quoted  Instructions 
told  the  Jury,  In  substance,  that,  If  Dr.  Banks 
did  not  follow  tbe  practice  rect^nized  by 
other  physicians  in  good  standing  in  that 
localtt?,  and,  as  a  result  thereof,  hastened 
the  death  of  Donald  Ennis,  the  respondent 
was  entitled  to  recover,  which,  of  course,  is 
not  the  law.  Ea<^  school  of  medicine  is  enr 
titled  to  practice  in  its  own  wa^,  and  be- 
cause one  does  not  use  the  methods  of  the 
other  is  no  reason  for  holding  the  one  tor 
malpractice.  In  the  cas^  of  Dahl  r.  Wagner, 
87  Wash.  492,  151  Pac.  lOTO,  we  said: 

"It  lias  been  the  uniform  holding  of  this  court 
that  where  doctors  of  equal  skill  and  leatniog, 
being  in  no  way  impeadbed  or  discredited,  dis- 
agree in  opinion  upon  a  given  state  of  tacbB* 
that  the  courts  cannot  hold  a  defendant  in  a 
malpractice  suit  to  the  theory  of  the  one  to  the 
exclusion  of  the  other.  This  is  the  logic  of 
Brydges  v.  Cunningham,  69  Wash.  8,  124  Pac. 
131.  It  is  enough  if  the  treatment  employed 
'have  the  approval  of  at  least  a  respectable  mi- 
nority of  the  medical  profession  who  recMnised 
it  as  a  proper  method  of  treatment.*  Lorens 
V.  Booth.  U  Wash.  560,  147  Pac.  31.  The  rea- 
son is  obvious.  A  man  who  Is  cfdled  upon  to  ex- 
ercise professional  judgment  is  twund  only  to 
the  exercise  of  reastmable  skill  and  learning 
and  diligence.  'He  is  not  liable  for  mistakes  if 
he  uses  the  method  recognized  and  approved  by 
those  reasonably  ekllled  in  tlie  profemion'  (cit- 
ing authorities)." 

So,  it  is  apparent  that  this  Instriictloji  was 
erroneous  and  misleading. 

Instmction  No.  XI,  to  tbe  effect  that, 
when  a  cause  is  shown  tliat  might  produce 
an  accident  in  a  certain  way,  and  an  acci- 
dent liappens  in  that  manner,  it  is  a  war^ 
rantable  presumptloni  in  the  absence  of  show- 
ing of  other  cause,  that  the  one  ahown  was 
tbe  operatiTe  agency  in  bringing  about  the 
result,  had  no  place  in  this  case.  There 
was  no  accident  here.  BIr.  Ennis  ^ther  died 
from  natural  causes,  or  from  beli^c  removed 
from  the  hospital,  or  be  died  from  malpnus 
tice.  There  was  no  occasion,  tber^ore,  fen- 
giving  this  instruction. 

[t]  The  appellants  contend  that  Instmo 
tlon  No.  XX,  with  reference  to  the  effect  to 
be  given  to  the  testimony  upon  hypothet- 
ical questions,  waB  erroneous.  We  are  sat- 
isfied that  the  Instmction  was  not  as  com- 
plete as  it  should  be,  but,  since  no  excep- 
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tiaa  wu  taken  to  the  Inatnictloii,  we  shall 
not  consider  It  furtlm. 

[I]  The  Instructions,  taken  as  a  whole, 
were  Tolnmlnona.  There  were  24  instmc- 
tlWB.  coTertng  11  pagee  ot  typewritten  mat' 
ter.  ^Fhey  were  long  and  cnmbersome,  and 
bad  a  tendency  more  to  mislead,  than  to 
enlighten,  the  iwrj.  Tiie  issue  In  the  case 
was  a  abnple  one.  It  on^t  to  hare  been 
coTered  In,  at  most,  a  half  dosen  Inatrnc- 
tlons,  to  the  points  that  unless  the  Jnry 
could  sa^r  that  the  patient  died  solely  from 
the  effect  of  the  soft  toast  and  which 
was  administered  to  him,  and  not  from  the 
jQsease,  or  from  being  carried  from  the  hos- 
pital, at  the  stage  of  the  disease  he  was 
then  In,  there  could  be  do  recovery;  that 
there  could  be  recovery  only  In  case  the  giv- 
ing of  the  toast  and  egg  was  the  prime  cause 
of  the  patient's  death,  and  the  doctor  knew, 
or  should  have  known,  such  result  wonid  fol- 
low. Before  the  reqwndent  would  be  en- 
titled to  recover  for  malpractice,  the  jury 
oufiht  to  have  beai  told  that  they  must  find 
that  Dr.  Banks  did  not  use  his  Judgmoit  In 
administering  the  egg  and  toast,  under  the 
drcnmstances,  bnt  was  guilty  <tf  malprac- 
tice in  administering  such  toast  and  6gS  ftt 
that  time.  A  few  simple  instructions  xxpon 
these  questions,  in  addition  to  those  ordi- 
narily given,  were  sufficient  for  the  jnry. 

Tbe  app^lants  further  argue  that  the 
court  erred  in  not  granting  a  new  trial  be- 
cause of  misconduct  W  the  Jury,  In  arriv- 
ing at  their  verdict,  for  the  reason  that  the 
result  of  the  verdict  was  a  quotient  verdict, 
and  not  based  upon  the  judgment  of  the  Ju- 
rors, and  for  the  further  reason  that  the 
verdict  and  Judgment  are  excessive.  There 
is  merit  In  both  these  contentions,  but,  in 
view  of  the  fact  that  a  new  trial  must  be 
granted  for  errors  In  the  instructions,  we 
shall  not  discuss  them. 

The  Judgment  is  reversed,  and  the  canee 
remanded  for  a  new  trial. 

HOLOOMB  and  PABEER,  JJ^  otmcnr. 
EliUg^  C.  jr.,  owcan  In  the  result. 


CALHOUN,  DENNY  &  BWING  v.  WHWV 
COMB.    (No.  12844.) 

(Supreme  Court     Washiogt(Hi.  April  3, 1917.) 

Eu  Banc.  Appeal  from  Superior  Oourt, 
King  County. 

On  rehearing.   Judgment  affirmed. 

For  former  opinion,  see  90  Wash.  128,  155 
Fac.  769. 

PER  CDRIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adh«e  to 
the  opinion  heretofore  filed  herein  as  report- 
ed in  90  Wash.  128,  155  Pac  759;  and,  for 
the  reasons  there  stated,  the  judgment  la 
affirmed. 


NEWMAN  et  aL  V.  VAN  NOBTWIOK  at  aL 

(Na  18866.) 
(Supreme  Court  of  Washlnitton.  April  8. 1917.) 

1.  HOBTSAOSB  ■«S»468(2)— F0BSCI.08nB»— Bb- 
OBITaB8HIF  PBOOKBDINOB. 

Where  the  mortgage  did  not  provide  for  de- 
ficiency judgment,  but  the  proi>erty  was  wortb 
less  than  the  face  of  the  mortgage,  and  the  re- 
ceiver appointed  ba^  received  in  rents  almost 
the  amount  of  deliuguent  taxes  which  then  drew 
a  15  per  cent,  penalty,  order  discharging  receiv- 
er was  properly  refused :  the  mortgages  being 
entitled  to  bis  services  for  preservation  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent  Dig.  |  1875.] 

2.  MOBTGAGEB     «S>473  —  FOBIOLOBITBB  —  BB- 

CIIVEB8HIP  PBOcnDinas. 
It  was  iffoper  for  the  receiver  to  apply  for 
permissioo  to  p^  the  taxes  from  tbe  rents. 

EEd.  Noteu— Fbr  other  cases,  see  Mortgages, 
Cent  Dig.  I  1884.] 

8.  MOITOAQBS    «S»47S  —  MAXnTBHANiS  OV 

Pbopebtt  —  "NsCKsaAKT  Ghabou"— "Cm- 

BENT  EXPBnSES." 
Taxes  upon  mortgaged  property  are  "neces- 
sary charges"  and  "current  expenses"  properly 
chargeable  i^ainst  the  Income  of  the  property. 

[EM.  Note.— For  other  eaae%  see  Mortgagee, 
Cent.  Dig.  i  1SS4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Current  Expenses; 
Necessary  Charges.] 

D^rtment  1.  Appeal  flnm  Superior 
Court,  King  Count?;  Mitchell  ClUlam,  Judge. 

Salt  by  Hannah  Hill  Newman  and  others 
against  Bemice  Van  Nortwlck  and  othera. 
From  an  order  refusing  to  discharge  a  re- 
ceiver, the  defendants  a^Mal.  Affirmed. 

Weter  &  Boberts,  of  Srattl^  for  appellants. 
Wblter  S.  Folton,  of  Seattle,  fi>r  respondents. 

MORBIS,  J.  [1]  Appeal  from  an  order  re- 
fusing to  discharge  a  receiver  In  an  action  to 
foreclose  a  mortgage  on  real  property.  The 
conceded  facts  are:  That  the  property  Is 
worth  less  than  the  amount  due  on  the  mort- 
gage ;  that  there  is  no  provision  for  any  de- 
ficiency Judgment;  that  the  receiver  has  col- 
lected 11,465.01  from  rentals;  that  the  prop- 
erty is  well  rented  and  well  cared  fOr;  that 
the  owners  of  the  pn^rty  had  permitted  de- 
linquent taxes  to  accumnlale  to  the  sum  of 
$1,712.09  now  drawing  interest  at  16  per  cent, 
per  annum.  With  these  facts  before  it  the 
lower  court  denied  a  motion  to  disdiarge  the 
receiver.  As  stated  by  appellant,  the  ques- 
tion to  be  determined  Is: 

"Are  delinquent  taxes  alone  a  proper  ground 
for  the  appointment  of  a  receiver  in  the  fore- 
ckwnre  of  a  mortgage,  it  being  admitted  that  the 
security  is  inadequate  to  discnarge  the  debt  and 
that  no  deficiency  judgment  can  be  taken  T' 

Our  answer  is  In  the  affirmative.  Appel- 
lant relies  upon  Norfor  v.  Busby,  19  Wash. 
450,  53  Pac  715.  Nothing  in  that  case  sus- 
tains the  negative  of  appellants'  query.  It 
waa  there  held  that  insufficiency  of  property 
to  pay  a  mortgage  Indebtedness  was  not  of 
itself  aofflclent  ground  for  the  appointment 
of  a  receiver  in  order  to  secure  the  appllcn- 
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Hon  of  rentals  to  the  discharge  of  a  mort-i 
gage  debt. 

[2]  Tbe  same  rnle  was  recently  announced 
in  Gerber  y.  Heatb.  02  Wash.  519,  159  Pac. 
691,  wbere  It  was  said  that  the  property, 
and  not  Its  Income,  la  the  security  ft>r  tbe 
mortgage  debt,  and  that  the  mortgagor  Is 
under  no  obligation  to  apply  the  Income  of 
mortgaged  property  to  either  the  principal  or 
Interest  of  the  mortgage  debt  That  would 
mean,  as  applied  to  this  case,  that  notwith- 
standing tbe  inadequacy  of  the  property  to 
pay  the  mortgage  debt,  the  receiver  oould 
not  apply  tbe  rentals  In  paymoit  of  the 
amount  due  on  the  mortgage.  We  have  no 
doubt  such  Is  the  law  In  this  state,  but  that 
Is  not  the  case  here.  So  far  as  the  record 
goes  there  is  no  Intention  on  tbe  part  of  the 
receiver  to  apply  the  rentals  to  the  debt.  Ue 
did,  however,  ask  leave  to  apply  the  rentals  in 
payment  of  the  delinquent  taxes.  This,  we 
think,  was  a  proper  request  In  Ehiphart  v. 
Morrison,  S9  Wash.  811.  81  Pac.  695,  and  Col- 
lins V.  Gross,  61  Wash.  SIS,  89  Pac.  673,  it  was 
held  that  It  Is  the  proper  procedure  in  this 
state  under  section  741,  Bern.  Code,  to  appoint 
a  receiver  where  It  api>eared  that  the  property 
was  In  danger  of  being  lost  or  materially  In- 
jured or  where  in  the  discretion  of  the  court 
It  was  necessary  to  secure  ample  Justice  to 
the  parties.  Such  was  the  situation  here. 
Whea  taxes  on  teal  property  are  permitted  to 
become  delinquent  and  accumulate  an  added 
burden  of  IS  per  cent,  per  annnm,  there  la 
dauflw  of  material  Injury  to  tbe  property. 
The  payment  of  taxes  Is  necessary  to  the 
preservatloD  of  tbe  property.  ''Elqulty  de- 
volves it  vtpaa  him  who  has  0ie  use;  not  to 
pay  tbem  Is  wasta"  TbB  failure  of  the  own- 
ers of  this  property  to  pay  the  taxes  and  al- 
low them  to  become  delinquent  "was  casting 
a  burden  upon  tbe  mortgaged  estate  which 
equity  demanded  the  mortgagor  should  dis- 
charge." Winkler  t,  Magdeburg,  100  Wis. 
421,  76  N.  W.  832.  In  an  earlier  case,  Schrel- 
ber  T.  Carey*  48  Wia.  206,  4  N.  W.  124,  tbe 
same  oourt  said  It  was  a  want  of  good  faith 
on  tbe  part  of  a  mortgagor  not  to  pay  the 
taxes  upon  mortgaged  property  and  yet  re- 
main in  possession  and  appr<H?rlate  all  the 
profits  of  tbe  property  to  bis  own  purpose. 
Similar  observations  are  made  in  PblUdel- 
phia  Mortgage  &  Trust  Co.  t.  Oylar,  ^  Neb. 
702,  86  N.  W.  809,  and  In  PblladeWa  Mort- 
gage &  Trust  Go.  T.  Goos,  47  Neb.  804,  66  N. 
W.  848.  In  Gerber  t.  Heath,  supra,  after 
saying  tliat  the  mtnrtgagfw  was  midee  no  ob- 
ligation to  apply  the  Inonne  of  tbe  property 
to  the  payment  of  the  uMUtgage  debt  the 
court  added  that  "a  receiver  Is  sometimes 
ai^inted  to  collect  the  Income  of  property 
and  apply  the  same  to  necessary  charges 
pending  tbe  foreclosure  proceedings  in  order 
to  protect  the  property,"  continuing  to  tbe 
effect  that  current  expense  is  a  proper  charge 
against  tbe  income  of  property. 


[3]  It  will  hardly  be  questltNied  but  that 
taxes  are  "necessary  chai^"  and  "current 
expense"  upon  real  estate.  Under  his  con- 
tract the  mortgagee  could  mly  look  to  the 
pn^rty  for  the  satisfaction  of  the  debt  but 
be  had  the  right  to  look  to  all  of  the  prop- 
erty and  the  right  to  have  It  preserved  In 
the  hands  of  a  receiver  and  not  have  It  sub- 
ject to  a  paramount  lien  against  which  be 
could  not  protect  hlms^  without  the  pay- 
ment of  additional  money  upon  a  property 
already  overburdened  with  debt  The  law 
gave  this  right  and  equity  will  preserve  it 
The  mortgagor  could  not  add  to  the  burden 
assumed  by  the  mortgagee  in  payment  of  the 
mortgage  debt  Neither  could  the  mortgagee 
add  to  the  burden  of  the  mortgagor  in  ob- 
taining a  satisfactlou  of  that  d^t 

Judgment  is  afflruied. 

ELLIS,  C.  J.,  and  OHADWIOE,  MAIN,  and 
WIQBSTKB*  JJ.,  ocmcor. 


STATE)  ex  reL  SWAN  t.  SUPDBIOB  CODBT 
70B   OI^KB  COUNTS   et   aL  (No. 
14027.) 

(Supreme  Court  of  Washlngtui.  ^ril  4, 1917.) 
Mahdauus  «»44-Ghako>  or  Vnrus— DiIb- 

CBBTTON  OF  OOUBT. 

Bern.  Code  1915,  i  209—1,  provides  that  no 
judce  of  a  superior  court  shall  try  any  proceed- 
ing when  it  Is  shown  that  bu<^  Jadge  is  pteju- 
diced  against  any  party  or  attorney  In  such 
canse,  and  that  he  shall  forthwith  transfer  the 
action  to  anotlier  department  of  the  same  court, 
or  call  in  a  judge  from  some  other  court  or  ap- 
ply to  tbe  Governor  to  send  a  judge  to  try  the 
case,  or  if  the  ctHivenience  of  the  witnesses  or 
the  aids  of  justice  will  not  be  interfered  with 
by  inch  coarse,  and  tbe  action  is  of  such  diar- 
acter  that  a  change  of  venne  may  be  ordered,  he 
may  send  the  case  for  trial  to  tho  most  conven- 
ient court.  Belator,  who  was  attorney  in  three 
cases,  filed  affidavits  that  the  presiding  Judge 
ot  the  BUiieriOT  court  of  the  count7  was  preju- 
diced against  him,  whereupon  the  presiding 
Judge  entered  orders  changing  the  venue  to  an- 
other county,  the  orders  reciting  that  the  con- 
venience of  witnesses  and  the  ends  of  justice 
would  not  Im  interfered  with.  Held  that,  as 
there  are  several  alternatives  given  the  presid- 
ing judge  in  case  of  prejudice,  his  discretitmsry 
ruling  that  a  change  <^  venue  to  another  coun- 
ty would  not  interfere  with  the  ctoivenience  of 
witnesses  or  defeat  tbe  ends  of  Justice  cannot, 
there  being  only  one  d^artment  of  the  superior 
court  in  the  county,  be  int^ered  with  by  a  writ 
of  mandate  to  vacate  the  order. 

tSd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Wg.  H  90,  91.] 

Department  2.  Original  applica1i<ni  by  the 
State  of  Washington,  on  tbe  relation  of  Edgar 
Swan,  for  a  writ  of  mandate  agabist  the  Su- 
perior Court  for  tte  State  of  Washington, 
and  County  ot  Clarke,  and  B.  H.  Bade,  Judge 
thereot  Application  denied. 

Henry  Crass  and  Edgar  Swan,  both  of 
Vancouver,  for  relator.  James  O.  Blair  and 
L.  M.  Burnett  both  of  VancooTer,  fis  re- 
spondents. 
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MOUNT,  J.  is  an  application  for  a 

writ  of  mandate  to  require  the  Judge  of  tbe 
superior  court  of  Clarke  county  to  vacate  cer- 
tain orders,  dianglng  the  venue  In  three  cases 
from  Clarke  county  to  Oowlltz  county,  for 
trial 

It  appears  that  the  relator  la  an  attorney 
of  record  In:  Uiree  cases,  .which  were  pending 
In  Clarke  county.  He  filed  afBdavlts  therein 
to  the  effect  that  the  trial  Judge  of  Clarke 
county  was  prejudiced  against  him,  and  that 
he  coidd  not  obtain  a  fair  trial  therein. 
There  was  no  showing  that  the  convenience 
of  witnesses  required  Che  trial  of  the  cases 
In  Clarke  county.  After  tbe  aCBdavlts  were 
called  to  tbe  attention  of  the  Judge  of  the 
superior  court  for  Clarke  comity,  he  made 
orders  changing  the  venue  of  the  cases,  and 
recited  in  the  orders  that  the  convenience  of 
witnesses  and  the  ends  of  Justice  would  not 
be  interfered  with  thereby.  The  relator  now 
seeks,  by  this  writ  of  mandate,  to  vacate 
the  orders  changing  the  venue. 

Some  preliminary  questions  are  presented 
by  the  respondent  which  are  not  necessary  to 
be  noticed,  because  we  are  satisfied  that  the 
application  for  the  writ  should  be  denied 
upon  Its  merits.  In  the  case  of  State  ex  reL 
Moore  V.  Superior  Court,  70  Wash.  362,  126 
Paa  926,  a  like  order  was  made  by  the  su- 
perior court  of  Jefferson  county.  When  that 
case  came  on  for  hearing  In  the  superior 
court  of  King  county,  the  relator  there  de- 
nied the  right  of  the  coart  to  proceed,  and 
Insisted  that  the  case  should  be  remanded  to 
Jefferson  county  until  the  prejudice  of  the 
Judge,  tbe  character  of  the  action,  and  the 
convenience  of  the  .witnesses,  could  be  heard 
and  determined  In  that  court  We  there  held 
that: 

"With  the  change  of  venue,  the  sapertor  court 
of  King  couDty  acquired  full  and  complete  ju- 
risdiction, and  if  for  any  cause  tbe  case  should 
not  be  tried  in  King  county,  the  statutory  reme- 
dies for  diangiDg  the  venue  are  still  open  to 
the  rehttor." 

The  difference  between  this  application  and 
that  is  the  relator  here  is  seeking  to  have 
tbe  orders  for  change  of  venue  vacated, 
while  in  that  case  the  relator  sought  to  have 
the  case  mnanded  from  King  county  to  Jef- 
ferson county.  Tbe  statute  (Bern.  Code,  | 
200—1)  provides  that: 

"No  iudge  of  a  superior  court  of  the  state 
of  Wawiington  shall  sit  to  hear  or  try  any  ac- 
tion or  proceeding  when  it  shall  be  established, 
as  hereinafter  provided,  that  Bucb,  judge  is  prej- 
udiced againat  any  party  or  attorney,  or  the  in- 
terest of  any  party  or  attorney  appearing  in 
such  cause.  In  such  case  tbe  presiding  judge 
shall  forthwith  transfer  tbe  action  to  another 
department  of  the  same  court,  or  call  in  a  judge 
from  some  other  coart,  or  apply  to  the  Govern- 
or to  send  a  judge,  to  try  the  case ;  or,  if  tbe 
convenience  of  witnesses  or  tbe  ends  of  justice 
will  not  be  interfered  with  by  such  course,  and 
the  actiop  is  of  such  a  character  that  a  change 
of  venue  thereof  may  be  ordered,  he  may  seed 
the  case  for  trial  to  th&  most  convenient  court" 


In  State  a  O'Pbelan  v.  Superlw  Court, 
88  Wash.  669.  163  Pac.  1078,  In  construing 
this  statute,  we  said: 

"Under  tbe  statute,  when  the  affidavit  Is  call- 
ed to  the  attention  of  the  judge,  be  may  do  one 
of  four  things:  (a)  Transfer  the  action  to  an- 
other department  of  the  same  court ;  (b)  call  in 
a  judge  from  some  other  court;  (c>  apply  to  the 
Governor  oC  the  state  to  send  a  Judge  to  try  the 
case ;  and  (d)  if  the  convenience  of  witnesses,  or 
the  ends  of  justice  will  not  be  interfered  witb, 
and  the  action  is  of  such  a  character  that  a 
diange  sf  venue  may  be  ordered,  he  may  send 
the  ease  tar  trial  to  the  most  cmvenient 
coun^." 

It  appears  that  there  is  but  one  d^rt- 
ment  of  tbe  superior  court  for  COarke  coun- 
ty. Hence  the  trial  court,  wbm  tbe  affidavits 
were  filed,  might  exercise  its  discretion  upon 
one  oe  the  other  of  tbe  three  altematlTea. 
There  was  no  allowing  that  tbe  oonventonce 
of  witnesses  woOld  be  Interfered  with,  and 
for  that  reason  tbe  court  exercised  its  dl»- 
cretion,  and  changed  tbe  venue  to  tbe  most 
convoilent  county.  It  Is  dear  that  tbe  ex- 
traordinary writ  of  mandamoa,  or  pvoblbl- 
tlon,  will  not  lie  to  control  tbe  discretion  at 
the  trial  court  State  ez  rd.  MlU  Oa  v.  Su- 
perior Court,  9  Wash.  673,  38  Pac.  ISS ;  State 
V.  Stranb,  16  Wash.  Ul,  47  Pac  227. 

In  State  ex  rel.  Howard  r.  Superior  Court, 
88  WadL  344,  1S3  Pac  7,  we  held  that  this 
statute  did  not  authorize  a  (Aange  ct  venue 
in  a  criminal  case,  because  tbe  person  accused 
of  crime  has  a  rljg^t  to  a  trial  by  a  Jury  of 
the  county  In  .wUch  the  crime  Is  alibied  to 
have  been  committed,  but  in  dvU  actions  It 
is  plain  that  the  statute  applies,  and  where 
there  Is  no  showing  to  tbe  ^Eect  that  tbe 
convenience  of  witnesses  requires  the  case  to 
be  tried  in  tbe  county  in  wbicb  it  Is  brought, 
then  tbe  trial  court  may  eurdse  its  discre- 
tion and  (Aange  the  venue,  in  lien  of  calling 
in  another  Judg^  or  calling  opon  tbe  Covem- 
or  for  another  judge. 

Tba  relator,  therefore.  Is  not  entitled  to 
the  writ  The  appUcatl<m  is  denied. 

£1X18,  a  3.,  and  HOLCOMB,  FABKIDB, 
and  FULLERTON,  JJ.,  concur. 


STATE  ex  rel.  ROBERTSON  et  al.  v.  StJPB- 
RIOR  COURT  FOR  SPOKANE  OOUN- 
Tt  et  al.   (So.  13983.) 

(Supreme  Ooort  of  Washington.    Ifaich  81, 
10170 

1.  Laitdlobo  Alto   Tbnaut  4=9291(1)— Ac- 
tions—UNUwroi.  DrrAINKB—JUBISDIC- 

TION. 

Notice  to  pay  rent,  or  quit,  In  an  acti<Mi  of 
unlawful  detainer.  Is  a  matter  to  be  proved  at 
trial,  but  unnecessary  to  give  court  Jurisdiction, 
whidi  depends  on  service  of  eummtms. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.      1217-1222,  1226,  1227.) 

2.  PBOHIBITION  ^38(3)— ADEgUATE  Rbubdt 
BY  Appeal— Unlawful  I^aines. 

Wbere  trial  court  has  jurisdiction  In  unlaw- 
ful detainer,  this  court  will  not  Issue  a  writ  to 
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prohibit  entry  of  jadgmrat ;  there  being  a  com- 
plete remedy  by  appeal. 

[Ed.  Note.— For  other  caaea,  aee  Prohlbitioii, 
Cent.  Dig.  §S  7-19.1 

Department  2.  Application  for  prohibition 
by  the  State,  on  Uie  relation  of  Freclerick  C. 
Robertson  and  another,  against  the  Sapeilor 
Oonrt  for  Spokane  County,  0.  O.  Upton, 
Judge  pro  tempore;.  W!rlt  denied. 

Bobertson  &  Miller  and  Cordiner  ft  Cordi- 
uer,  all  of  Spokane,  for  relators.  O.  SbufF 
and  Roy  A.  Bedfleld,  both  of  Spokaxtei  for 
respondents. 

SfOUNX,  J.  The  teiBton  we^  a  vrlt  to 
prohlUt  the  Buperiat  court  of  Spokaxw  <!0un- 
ty  from  entering  a  judgment  bi  an  unlawful 
detainer  action. 

The  fiocta,  upon  wUdi  the  writ  la  sought, 
may  be  brlisfly  stated  as  follows:  ^Oie  re- 
lators are  tenants  of  certain  real  estate  In 
Spokane  county  belonging  to  Ida  A.  Waters 
man.  Thcgr  have  erected  a  building  upon  tbe 
leased  premises.  The  stipulated  rent  thereon 
had  not  been  paid  tor  the  months  of  Feb- 
roary,  March,  April,  May,  and  June  of  the 
year  1916.  On  the  ISth  day  of  July  of  that 
year  the  rotors  had  closed  their  residence 
In  tbe  of  Spokane,  and  moved 'to  their 
Bummer  residence  in  Idaha  Mr.  Bobertstm, 
one  oi  the  relators,  was  at  that  time  m  an 
extoided  trip  East  On  the  lasb^iamed  date 
Ida  A.  Waterman,  the  owner  of  the  pronlses, 
addressed  A  notice  to  the  rdatora,  noticing 
them  that  they  were  In  default  for  the 
months  named;  that  the  total  amount  of 
rent,  delinquent  and  overdue,  was  the  sum 
of  91>7S0;  and  the  rtiatora  were  notified  to 
dther  pay  the  rmt  or  to  snrrrad^  posses* 
si  on  of  the  pronlaes  within  three  days  after 
the  service  of  the  notice.  A  coi^  of  this  no- 
tice was  served  on  thB  subtraiant  and  a 
Qovv  was  deposited  In  the  United  States 
post  office  at  Spokane^  addressed  to  the  re- 
lators at  th^  ^kane  address.  It  was  re. 
ceived  by  a  ke^r  of  the  residence,  and  f6r^ 
warded  to  Sfflxlt  Lake,  Idaho,  the  place  of 
the  summer  residence  of  the  relators.  This 
notice  was  not  received  by  the  relators  until 
the  22d  day  of  July.  On  the  20th  day  of 
July  Ida  A.  Waterman  brought  an  unlawful 
detainer  action,  and  the  summons  In  that  ac- 
tion was  served  on  the  relators  on  the  21st 
day  of  July.  Thereupon  a  writ  of  restl- 
tntion  was  Issued,  and  the  leased  property 
was  taken  possession  of  by  Ida  A.  Water- 
man. The  relators  thereafter  appeared  in 
the  ai^lon,  Issues  were  joined,  and  the  case 
was  tried  to  the  court,  findings  were  made  in 
fiivor  <^  the  pliUntUF,  and  the  ooort  was 
about  to  enter  a  Judgment  against  the  de- 
fendants tban,  vrtiersupott  they  ai^jdled  for 
this  writ 

[1]  It  is  contended  by  the  relators  that  no 
snffldent  service  of  the  notice  to  qnlt  was 
made  upon  than,  and  that  therefore  the 
trial  court  had  no  jurisdictl(m  to  enter  a 
Judgment  against  them  in  the  unlawful  de- 


tainer action.  It  is  not  claimed  -that  a  i«op- 
er  service  of  summons  was  not  made.  It  Is 
apparent  that  the  trial  court  had  jurisdic- 
tion of  the  persons  of  the  rotors  and  of  the 
property.  The  relators  strenuously  coid^nd 
that  the  notice  to  pay  r&at,  or  quit.  Is  nec- 
essary to  sJve  the  court  jurisdiction.  It  may 
be  correct  to  ssy  that,  before  an  unlawful 
detainer  action  can  be  maintained,  the  no- 
tice to  pay  ren^  or  quit,  must  be  served  as 
required  ^  statute,  but  the  jurlsdicti<m  of 
the  court  to  determine  questions  nUsed  upon 
the  trial  of  the  unlawful  detainer  action  does 
not  depend  upon  the  service  of  the  notice  to 
pay  rent,  or  quit  Jurisdiction  defends  up- 
on the  service  of  the  summons  in  the  adion. 
When  the  summons  is  properly  served,  the 
court  nndonbtedly  has  jurisdiction  of  the  per- 
sons. The  notice  to  quit,  or  pay  rent,  served 
in  the  manner  required  by  law,  is  a  taxt  to 
be  established  upon  the  trial  be&re  the 
the  court  may  pronounce  a  judgment  of  un- 
lawful detainer.  The  service  of  such  notice 
Is  not  In  ItsKlf  jurisdictional,  hu^  like  any 
othw  fact,  must  be  proved.  If  the  court 
should  enter  a  judgment  without  the  neces- 
sary facts  being  proved,  the  jndi^noit  would 
be  erroneous,  but  the  fact  that  an  erroneous 
judgment  may  be  altered  or  Is  threatened 
to  be  entered  U  not  ground  for  a  writ  of  pro* 
hlbltlon. 

This  court  has  hdd  in  a  long  line  of  cases 
that  before  an  extraordinary  writ  of  man- 
damns  or  prohibition  wlU  be  entertained  it 
must  aK>ear  that  the  court  Is  not  only  act* 
Ing  without  jurisdiction,  but  that  there  Is  no 
adeqiute  ronedy  by  appeaL  State  ex  reL 
Townsend  Oas  ft  Electric  Ught  Ga  v.  Su- 
perior Oourt  of  Jefferson  Oonnty,  20  Wash. 
GOa,  6S  Pa&  033 ;  State  ex  reL  Carran  v.  Su- 
perior Oourt  of  King  Oonnty,  30  Wash.  700, 
71  Pac.  648;  State  ex  r^  USOer  v.  Superior 
Court  for  Spokane  Oonnty,  40  Wash.  655,  82 
Faa  877,  2  r..  B.  A.  (N.  S.)  395,  111  Am.  St 
Bep.  926;  State  ex  reL  Calhoun  t.  Superior 
Court  for  KlDg  Ooonty.  86  Wash.  4Sa,  100 
Pac.  1168;  and  a  large  number  of  cases  in- 
tervening between  those  decisions. 

£2]  It  Is  aroarent  from  the  admitted  facts 
in  tills  case  that  the  trial  court  not  ddy  had 
jurisdiction  of  the  persons  and  ot  the  sub* 
ject-matter,  but  it  Is  also  apparent  that  there 
la  an  adequate  remedy  by  amieal  from  the 
judgment  which  the  court  may  reoda  in  tbe 
unlawful  detainer  action. 

This  court  has  issued  extraordinary  writs 
in  cases  where  there  was  a  want  of  jutlsdSc- 
tlon,  and  in  cases  where  there  was  no  ade- 
quate remedy  by  appeal,  but  the  rule  ot  tbe 
court  has  been  that  the  writ  will  not  issue 
where  the  court  Is  acting  within  Its  juria- 
dlction,  and  there  is  a  complete  and  adequate 
ronedy  by  appeal,  as  time  is  in  this  caae^ 

It  is  therefore  unnecessary  to  review  tlie 
cases  dted  by  the  relators ;  for  we  are  satis- 
fied tiiat  the  writ  should  not  issue  under  any 
rule  of  this  court 

The  questions  of  fact  presented  upon  the 
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application  for  this  writ  may  all  be  reviewed 
□poQ  appeal  from  the  Judgment  which  may 
be  entered  In  the  unlawful  detainer  acUon. 
The  writ  iB  therefore  denied. 

ELLIS,  0.  J.,  and  HOLCOMB  and  FAB- 
KEB,  JJ.,  ooDcnr. 


PIGABDO  et  ux.  t.  PECK.    CNo.  13800.) 
(Supreme  Court  of  Washington.  April  8, 1917.) 

1.  JuDOHENT  «s»12—JnK[SDioTioN  — Action 
BT  Attobnet  IK  Fact— Death  of  Plaiw- 

T1¥T.  I 

A  Judgment  in  an  action  ctMsmenced  by  an 
attorney  in  fact  of  anotbw  person  who  bad  been  { 
judicially  ditermiaed  to  have  died  prior  to  the 
commencement  of  the  action  waa  void ;  juris- 
diction  of  the  parties  being  essoitial,  and  juris* 
diction  of  plaintill  being  as  necessary  as  juziadlc- 
tion  of  denndanL 

[Ed*  Note.— For  otber  casas,  saa  Jndgmait, 
Cent  Dig.  H  15-21.  tW,  MftT^ 

2.  JUDOUBnT  <S=>485— CONCLUSIVKNKBB— COL- 

LATKBAi.  Attack. 
A  void  judgment  may  be  attacked  collateral- 
ly as  well  as  directly. 

[EA.  Note.— For  other  eases,  see  Judgment, 
Cent  X>ig.  |  919.] 

Departmoit  1.  Appeal  from  Superior 
Oonr,  King  County;  Boyd  J.  Tallman,  Judge: 

Action  by  Paaquale  Plcardo  and  wife 
against  H.  B.  Peck.  Jndgmrait  for  plalntilEi, 
and  defoidant  appeals.  Affirmed. 

a  A.  S<dmelder,  of  Seattle,  for  appellant 
Horace  A.  Wilson,  of  Seattle,  for  respondents. 

MORBIS,  J.  t1, «  Appeal  from  a  judg- 
ment In  favor  of  respondents  in  an,  action  to 
quiet  title.  Bespondents'  title  Is  based  upon 
two  deeds  from  the  sheriff  of  King  county  In 
mortgage  foreclosure  proceedings.  Appelant 
claims  under  an  asaignn^t  of  a  deficiency 
judgment  against  one  of  the  defendants  In 
the  foreclosure  pr(»ceecUngs  on  whldi  execu- 
tion had  been  levied  on  the  property  and  a 
certiflcate  of  sale  issued  to  appellant  The 
suit  In  which  the  defldency  Judgment  was 
entered  under  which  appellant  claims  was 
for  unlawful  detainer  and  rrait  commenced 
by  one  Siepman  under  a  poww  of  attorney 
from  one  Elsholtx.  This  action  was  com* 
menced  March  10,  1909.  Subseauently  in 
probate  procee^ngs  npon  the  estate  of  |ns- 
holtz  It  was  Judicially  determined  that  Els- 
holts  died  November  10,  1007.  The  evident 
tlary  enect  of  this  probate  decree  was  de- 
termined this  comt  In  Wagner  v.  Alder- 
son.  81  Wash.  Ifi7,  197  Pac.  476,  where  It  was 
held  the  decree  adjudging  the  fact  and  time 
of  Elsholtz's  death  was  prima  fade  proof  of 
the  facts  determined  in  a  8ul»eauent  ao> 
tion  brought  against  the  administrator  in  his 
representative  capacity.  This  case  Is  deter- 
minative of  this  appeal  in  so  far  as  the  death 
of  Elsholtz  was  a  decisive  feature,  as  there 
was  no  showing  below  which  would  to  any 
extent  oTcrcorae  tills  prima  fade  proof.  If 


Elsholtz  was  dead,  the  judgment  under  which 
appellant  dalms  was  void  for  want  of  juris- 
diction of  the  parties.  In  order  to  give  that 
jurisdiction  whldi  In  all  cases  is  essmtial 
to  the  validity  of  a  judgment  there  must  be 
jurisdiction  of  the  plalntlfT  as  wen  as  of  the 
defendant.  Lack  of  jurisdiction  In  the  one 
case  is  as  fatal  to  the  jurisdiction  of  the 
court  as  lack  <rf  jurisdiction  In  the  other. 
It  matters  not  that  such  judgment  is  attacked 
collaterally.  "A  void  Judgment  may  be  at- 
tacked collaterally  as  w^  as  directly.  It 
is  entitled  to  no  consideration  whatever  in 
any  court  as  evidence  of  right"  Elzer  v. 
Caufleld,  17  Wash.  417,  49  Pac.  1064. 

It  follows  that  the  Judgment  must  be  and 
Is  afOrmed. 

ELLIS,  a  3.t  and  MAIN  and  WBBSTEB, 
JJ.,  concur. 


PEELtJS  V.  MABKHT  INV.  OO.  (No.  1S846.) 
(Supreme  Court  of  Washington.  April  8, 1917.) 

1.  Pleadhto  <S=»180(2)— OOHPLAIirF— Ahbnd- 

MBNT— "DePABTUEK." 

Where  the  complaint  was  based  on  hreadi  of 
alleged  wrlttoi  contract  of  leas^  a  reply  stab- 
ing  that  the  written  contract  had  t>een  abrogated 
and  an  oral  one  entered  into,  was  a  departure. 

[Ed.  Note.— For  other  definltioni,  see  Words 
and  nirasea,  Flnt  and  Seecnd  Smes,  Dapsp- 
tniew] 

2.  PucADiiru  <8=>19CH2) — CovrPLATNT— Amend - 

MZNT— "Dsa'ABTUEB.*' 

Where  the  complaint  set  up  breach  of  alleg- 
ed written  lease  and  the  fact  of  payment  of  mon- 
ey under  the  lease  se^ng  return  of  sudv  tatm- 
ey  paid,  a  r^y,  showing  Btmjga4:iou  of  the  writ- 
ten lease  and  complete  settlement  of  tfaa  daims 
of  the  parties,  was  a  departmr& 

3.  Pleadiito  ^=»236(D  —  AuNDHEnr  —  Dib- 

CRBTIOIT  OF  C013BT. 
Whether  an  amendment  to  the  conq>lalnt  is 
to  be  allowed  is  within  the  discretiMi  of  the 
court,  and  where  the  plaintiff  sought  to  amend 
his  reply,  after  his  third  amended  complaint  and 
after  having  set  up  inconsistent  causes  of  ac- 
tion In  his  rwlTi  it  was  not  am  abuss  of  dlse» 
tion  to  refuse  the  amend  mart. 

[Ed.  Note.— Fot  other  eases,  see  Heading, 
Cent.  Dig.  |  601.] 

4.  Set-Off  ahd  Oototoboiaim  e=»ll— Fail- 
ure OF  Plaintiff's  Cause  of  AcnoK. 

Where  a  lessee  sued  for  breech  of  the  alleced 
written  lease;  and  the  lessor  counterclaimed  for 
rent,  whereupon  the  plaintiff  replied,  setting  up 
an  abrogation  of  the  lease  which  consdtnted  a 
departure,  the  lessor  could  not  press  his  daim 
based  on  the  lease. 

[Bd.  NotSL— Fw  other  eases,  see  Bet«a  and 
Counterclaim,  Cent  Dig.  i  14.] 

5.  Costs  «==»182  —  Aixowanois  —  Oopub  of 
doouhknts. 

The  cost  of  preparing  oertiBed  copies  of  dty 
ordinances  is  not  a  taxable  item,  unless  the  ordi- 
nances were  in  issue  under  the  pteadingH  so  as 
to  make  them  admissible  In  evidence. 

[Ed.  Note.— Fcff  other  eases,  see  Costs,  Cent 
Dig.  i  714.] 

6.  Costs  <3=3 178— Costs  Taxabm— Plats. 

The  cost  of  preparing  plats  is  not  a  taxable 
item  of  costs  in  the  first  instance. 

[Ed.  Note.— For  other  casea,  see  Costs,  Cuit. 
Dig.  §}  708-711.] 
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Department  2.  Atipeal  from  Sap«lor 
Court,  King  Count?;  Kawieth  Macklnftoah, 
Judge. 

Action  b7  A.  PerlDS,  doing  business  as  the 
Vaahon  Poaltry  Company,  against  the  Mar- 
ket iDvestment  Company,  wherein  defendant 
filed  a  cross-complalQt  Judgment  for  de- 
futdant  on  the  complaint  and  against  It  oo 
the  crosB-com^alnt,  and  both  parties  Bi«e«]. 
Affirmed. 

Gea  B.  Cole  and  John  Wesley  Dolby,  both 
of  Seattla,  for  «q>eUant.  Shepard,  Buric- 
h^mer  Sc  Bnrkhelmer,  of  Seattle  tor  re- 
spondenL 

HOLOOMB,  J.  The  third  amended  com- 
plaint in  this  ease  alleges,  In  substance,  that 
appellant  was  engaged  In  selling  poultry, 
game,  feed,  eta,  In  stalls  No.  1520-1522,  pur- 
suant to  the  terms  of  a  written  lease  entered 
Into  on  February  13,  1913,  between  respond- 
ent as  lessor  and  appellant  as  leasee;  that 
while  such  lease  was  In  full  force  and  effect 
respondent,  In  order  to  Induce  appellant  to 
cancel  the  same  and  enter  Into  a  lease  for 
stalls  S,  F,  and  G,  which  were  distant  Bc»ne 
150  feet  northwesterly  of  where  appellant 
was  then  located,  and  as  a  part  of  the  con- 
sideration therefor,  orally  promised  anS 
agreed  that.  If  appellant  would  surrender 
stalls  1520-1522,  and  enter  Into  a  new  lease 
for  stalls  O,  F,  and  O,  respondent  would 
fill  out  the  floor  space  between  these  two 
sets  of  stalls  by  farmers  with  their  produce 
for  sale,  and  that  there  would  be  a  passage- 
way from  Pine  street  In  such  farmers*  sec- 
tions and  stalls  In  close  proximity  to  stalls 
E,  F,  and  G ;  that  appellant,  relying  on 
these  promises,  did  cancel  his  former  lease 
and  enter  Into  a  new  lease  for  stalls  E,  F, 
and  G,  beginning  on  September  1,  1913,  and 
moved  his  business  thereto ;  that  respondent 
failed  to  keep  his  promise  and  fill  the  Inter- 
vening stalls,  to  appellant's  damage  In  the 
sum  of  $5,000.  The  second  cause  of  action 
sets  forth  a  claim  for  $259  on  account  of  ex- 
penditures made  by  appellant  In  improving 
and  equipping  the  stalls  covered  by  the  writ- 
ten lease,  and  the  third  cause  of  action  al- 
leges the  payment  of  $256  by  appellant  in 
accordance  with  the  terms  of  the  lease,  for 
which  amount  a  recovery  Is  claimed. 

Respondent  answered  by  admitting  the  ex- 
ecution of  the  lease  and  denying  the  other 
material  allegations  of  the  complaint;  and 
by  way  of  counterclaim,  alleged  that  appel- 
lant had  been  In  possession  of  the  leased 
premises  for  a  period  of  33  months;  that  by 
the  terms  of  the  lease  the  rent  for  this  peri- 
od was  the  sum  of  $2,805;  that  appellant  had 
paid  thereon  only  $205,  leaving  a  balance 
due  respondent  of  $2,600,  for  which  amount 
with  interest  respondent  asked  judgment 
against  appellant  In  reply  to  this  counter- 
claim It  was  alleged  that  the  lease  was  ab- 
rogated by  the  contracting  parties,  and  re- 
sp<mdent  agraed  to  charge  loipellant  $20  per 


month  aa  rent  until  respondent  should  com- 
ply with  its  agreement  to  fill  the  interven- 
ing stallB;  and  that,  after  appellant  had  ^d 
rent  for  such  stalls  as  above  referred  to  and 
respondent  had  still  failed  to  fulfill  Its  agree- 
ment, It  was  then  agreed  that  no  r^t  at  all 
should  be  charged  appellant  until  such  fal* 
fillment  had  taken  place. 

After  one  witness  had  been  sworn  at  tbe 
bearing  of  this  cause,  respondent  moved  for 
Judgment  on  the  pleadings  for  several  rea- 
sons, among  others,  that  the  reply  was  in- 
consistent with  and  constituted  a  departure 
from  the  complaint  Appellant  was  refused 
leave  to  amend  the  r^ly,  and  a  Judgment 
on  the  pleadings  was  entered  in  respondoif  ■ 
favor,  although  it  was  not  allowed  to  prove 
Its  counterclaim,  as  the  trial  court  was 
the  opinion  that  it  had  been  waived.  Both 
parties  have  appealed. 

It  is  asserted  by  appellant  that  the  lower 
court  erred  In  striking  out  several  portions 
of  the  complaint,  but  from  an  examination 
of  such  stricken  parts  we  are  of  the  oidnlon 
that  they  were  immaterial,  and  In  any  event 
there  la  no  showing  that  appellant  was  in 
any  manner  materially  prejudiced  thereby. 

[1]  Appellant  strenuously  urges  that  the 
r^ly  Is  not  a  departure  from  or  inconsistent 
with  the  complaint  and  that  it  was  error  to 
grant  a  Judgment  on  the  i^eadlnga  for  this 
reason.  An  examination  of  the  pleadings 
discloses  that  the  complaint  is  based  on  the 
breach  of  an  alleged  oral  agreement  entered 
into  between  the  parties  prior  to  or  contem- 
poraneous with,  and  became  a  part  of  the 
consideration  of,  tbe  lease  of  September, 
1013.  As  alleged  In  the  complaint,  the  valid- 
ity and  existence  of  the  lease  is  tbe  basis 
of  the  action,  for  assuredly  it  must  fall  If  no 
lease  In  fact  exists.  The  reply  alleges  the 
abrogation  of  this  lease,  a  subsequent  agree- 
ment which  reduced  the  rent  from  $85  a 
month  to  $20  a  month,  and  a  still  later 
agreement  by  the  terms  of  wblch  appellant 
was  to  pay  no  rent  at  all  until  respondent's 
oral  agreement  was  fulfilled.  It  Is  appel- 
lant's position  that  tbe  cross-complaint  of 
respondent  was  a  Be[)arate  and  distinct  ac- 
tion by  respondent  against  appellant  and 
that  the  reply  dealt  solely  with  a  defense  to 
the  counterclaim;  that  the  designation  of 
their  last  pleading  as  a  reply  was  In  reality 
a  misnomer,  and  that  It  should  have  been 
designated  as  an  answer  to  the  cross-com- 
plaint. There  Is  no  contention  that  the  af- 
firmative relief  asked  for  In  respondent's 
answer  was  not  a  proper  counterclaim  as 
provided  by  statute,  and  so  was  not  a  sepa- 
rate cause  of  action,  for  It  ^mply  asked  for 
the  rent  as  provided  for  In  tbe  terms  of  the 
lease  pleaded  ih  the  complaint  In  any 
event  in  one  breath  appellant  swears  that 
there  was  a  lease  In  full  force  and  effect  and 
an  oral  agreement,  which  was  part  of  the 
consideration  of  the  lease,  for  the  breach  of 
which  he  attempts  to  collect  damages,  and 
in  tbe  next  breath  aweara  that  the  lease  did 
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not  exbt,  btit  a  settlement  was  made  by 
which  he  was  to  occupy  the  premiHca  for 
nothing  till  respondent's  promises  were  fnl- 
filled.  It  Is  so  obvious  tbat  these  statem^ts 
are  IneonMstent  that  It  needs  no  farther  dis- 
cussion. The  lease  dther  did  or  did  not  ex- 
ist; and  if  the  sworn  statements  made  ta 
the  reply  are  taken  aa  tme,  the  lease  was  ab- 
rogated, and  there  conid  be  no  cause  of  ac- 
tion as  alleged  In  the  complaint.  The  reply, 
being  absolutely  inconsistent  with  the  allega- 
tions of  the  complaint,  constitutes  a  depar- 
ture. 

[2]  We  also  deem  this  reply  a  departure 
from  the  third  cause  of  action  which  de- 
mands the  return  of  the  $265  paid  mi  the 
lease,  for,  as  shown  by  the  reply,  a  complete 
settlement  was  made  at  tbe  time  the  sub- 
sequent agreements  were  made,  and  as  noth- 
ing was  said  therein  about  tbe  sum,  It  Is  to 
be  presumed  that  it  was  to  be  retained  by 
respondent  as  part  of  the  settlement. 

[3]  Nor  are  we  inclined  to  hold  erroneous 
the  refusal  of  the  trial  court  to  allow  appel- 
lant to  amend  Its  r^ly,  as  this  was  the  third 
amended  complaint.  The  aliegatlona  of  the 
reply  and  complaint  are  so  inconsistent  that 
one  or  tiie  other  cannot  be  true,  and.  Judg- 
ing frcmt  the  colloquy  between  tlw  court  and 
counsel  for  appellant,  there  la  considerable 
ground  for  belief  IMt  the  allegations  of  the 
reply  are  the  tratb.  Whether  an  ammdment 
lAuHild  be  allowed  la  In  tbe  discr^lixi  of  the 
trial  court,  and.  wben  theae  facta  are  taken 
Into  conslderaiXcHi,  we  are  not  prepared  to 
say  that  this  discretion  has  been  abused,  as 
there  must  be  aome  time  when  the  lasuea  are 
to  be  settied. 

[4]  This  oonduidon  also  disposes  ot  re- 
spondent's cross-appeal*  for  if  appellant  is 
unable  to  prerall  because  respondent  in- 
sists that  the  aTOzment  in  the  r^tly— that  the 
written  lease  was  abrogated-r-^nstltnted  a 
d^rture,  it  Is  ^nrent  that  respondeid 
could  not  pzeas  a  claim  which  la  based  on 
such  written  lease  and  is  on  attem]>t  to  col- 
lect the  monthly  rentals  provided  for  Qiere- 
lu.  If  In  confdderlng  appellant's  claim  the 
lease  Is  to  be  abrogated,  it  must  also 
be  beld  canceled  when  considering  respond- 
ent's claim,  and  respondent  undoubtedly  so 
understood  when  it  moved  for  Judgment  upon 
the  pleadings. 

[i,  •]  Finally  It  is  urged  that  the  trial 
court  erred  in  refusing  to  strike  from  re- 
spondent's cost  bill  the  last  two  Items  of  $7 
and  %1.20,  respectively,  for  preparing  "plats 
to  be  used  In  trial"  and  certified  copy  of 
city  OTdlnances,  since  there  was  no  evidence 
taken  at  tbe  trial,  the  person  who  made  the 
plats  Is  unknown,  the  plats  and  ordinances 
were  never  filed,  and  the  question  of  plats 
and  ordinances  is  not  raised  by  the  plead- 
ings. Obviously  the  cost  of  preparing  the 
certified  c<q;>y  of  the  dty  ordinances  would 
not  be  a  taxable  Item,  unless  the  same  were 


at  issue  under  t^e  pleadings  so  that  they 
might  be  Introduced  in  evidence.  As  no  or- 
dinances were  pleaded,  ^ther  vwbatlm  or  by 
their  title  and  date  of  passage,  they  could 
not  have  been  introduced;  so  this  Item 
should  be  stricken.  In  r^ard  to  the  other 
item,  It  is  not  necessary  to  discuss  what  ef- 
fect the  introduction  of  no  evidence  In  the 
case  including  the  plats  bos  on  the  question 
of  whether  it  Is  a  proper  it^  of  coats,  as 
the  weight  of  authority  scans  to  be  that  the 
cost  . of  preparing  plats  Is  not  a  taxable  Item 
of  costs  In  the  first  Instance,  and  for  this 
reason  It  also  should  have  been  stricken 
from  the  cost  bill.  Weiss  v.  Meyer,  24  Or. 
108,  32  Pac.  1025;  Bathgate  v.  Irvine,  126 
Cal.  133,  58  Paa  442,  77  Am.  St  Rep.  158 ; 
Ela  V.  Knox,  46  N.  H.  16,  88  Am.  Dec  179. 

The  Judgment  is  affirmed,  with  the  alwve 
costs  stricken.  Since  appellant  has  recover- 
ed a  more  favorable  Judgment,  neltiier  party 
shall  recover  costs  on  appeal. 

ELLIS,  0.  J.,  and  MOUNT  and  PABEER, 
JJ.,  concur.  TULLEBTON,  J,,  concnra  in 
the  result 


LA  BBBOK  et  b1.  v.  CIT7  OT  HOQUIAM. 
(No.  13710.) 

(Supreme  Court  of  WasUngtim.  April  8. 1917.) 

1.  Municipal    Oobpohationb    *3»767(1)  — 

STBBETS— DTTTT  to  IlCFSOVE. 
A  dty  need  not  improve  all  atreetfl  platted 
within  Ita  boundaries,  but  only  those  which  are 
necesury,  and  the  city  Is  itself  the  judge  ot 
such  uecesBity. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  §  1691J 

2.  MUNICIPAI.     COBPOEATIOMB     «»761(^  — 
STBEETS— DtJTT  TO  REPAIB. 

While  a  city  must  keep  streets  Improved  by 
it  in  neasonable  repair,  it  is  not  re^Kxuible  for 
defective  sidewalks  built  by  private  individnali 
for  private  convenience  aa  unimproved  streets 
in  outlying  districts  of  the  city. 

[Ed.  Note.— For  other*  eases,  see  Hnnldpal 
Corporations.  Cent  Dig.  I  1603.] 

S.  MumOIFAL      OOKPOUXIONB     «S»761(9  — 

Stbeets— iNTOar  on  Fbxvatb  Plaiikwat. 
A  city  is  not  liable  for  a  pedestriao's  inju- 
ries caused  by  a  defective  private  plankway  con- 
structed wiuout  pennission  or  notice  to  the 
city  by  au  Individoal  on  an  unimproved  street 
irrespective  of  whether  tbe  dty  knew,  or  should 
have  known,  audi  walkway  had  been  con- 
Btnicted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1603.] 

4.  Municipal GoBFOBAnoN0«B»761(2)—*'PBi- 
VATB  Walk"— What  OoNBnruTga. 
A  plank  walkway,  constructed  by  property 
owner  on  an  unimproved  street  for  convenience 
in  reaching  his  premises,  is  a  "private  walk,'' 
although  a  mail  carrier  and  some  n^ghbors  fre^ 
qumtly  used  it  in  going  to  his  house. 

[Ed.  Note.— Fot  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  1603. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Private  Way.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Hr.  County;  Ben  Sheeks,  Judge. 
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(Wash. 


Action  by  B.  G.  La  Bntik  and  otben 
against  the  Cify  of  HoQulam.  Judsment  for 
plaintiffs;  and  defoidant  appeals.  Baversed 
and  cause  ordered  dismissed. 

Sidney  Moore  Heath  and  Jas.  P.  H.  Calla- 
han, both  of  Hoqulam,  for  appellant  P.  M. 
Cook  and  T.  H.  McKay,  both  of  Aberdeen, 
and  W.  H.  Abel,  of  Monteeano,  for  respond- 
enta. 

MOUNT,  J.  The  plalntifTa  brought  this 
action  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  received  by  Mrs. 
I^a  Breck,  by  reason  of  falling  upon  a  defec- 
tive walk.  On  Issues  Joined,  the  cage  was 
tried  to  the  court  and  a  Jury,  and  resulted 
in  a  verdict  and  Judgment  In  favw  of  the 
plaintlfts  for  $1,625. 

The  facts,  as  shown  by  the  evidence,  are 
substantially  as  follows:  Pacific  avenue,  in 
the  city  of  Hoguiam,  is  a  street  80  feet  In 
width.  This  street  runs  east  and  west.  The 
center  of  the  street,  to  the  width  of  20  feet, 
was  paved  to  the  east  line  of  Twenty-Ninth 
street,  which  runs  north  and  south.  Twenty- 
Ninth  street  is  60  feet  wide,  and  has  never 
been  Improved,  or  used  as  a  street,  except  16 
feet  In  width  In  the  center,  at  Its  crossing 
with  Pacific  avenue.  At  about  tbe  center  of 
Twenty-Ninth  street,  a  plank  road,  16  feet  In 
width,  extended  eastward  on  Pacific  avenue. 
About  100  feet  east  of  the  west  Une  of  Twen- 
ty-Ninth street,  P&dflc  avenue  was  closed. 
One  Mr.  Price  resides  uprai  property  owned 
by  him  at  the  southeast  comer  of  Twenty- 
Ninth  street  and  Pacific  avenue.  In  tbe 
year  1914,  he  obtained  permission  from  the 
city  to  lay  a  plank  roadway  on  the  east  side 
of  Twenty-Ninth  street.  In  order  that  he 
might  haul  wood  to  his  property.  This  plank 
roadway  was  buUt  of  boards,  16  feet  in 
length,  which  had  been  used  previously  upon 
Pacific  avenue.  Twenty-Ninth  street  had  not 
been  improved  by  tbe  city,  except  upon  the 
west  side,  where  a  sidewalk  had  been  laid, 
running  to  the  sonth.  Mr.  PMce,  for  his  own 
convenience,  and  without  permission  from 
the  city,  placed  two  boards  across  Twenty- 
Ninth  street,  over  a  ditch,  or  slough,  on  the 
west  aide  of  Twenty-Nlnt^  street,  to  tbe 
sidewalk  on  the  opposite  side  of  the  street 
from  bis  house.  These  two  boards  were  2^4 
Indies  tbldc,  by  12  inches  wide,  and  20  feet 
long.  They  were  placed  about  4  lut^es  apart. 
Where  the  boards  crossed  the  ditch,  they 
were  about  3  or  4  feet  above  the  bottran  of 
the  ditch.  In  order  to  brace  these  boards, 
Mr.  Price  drove  a  stake  Into  the  mud,  under 
each  bowrd,  at  about  the  middle  of  the  ditch, 
so  as  to  prevent  these  boards  fran  sagging 
when  th^  vere  walked  upon.  These  boards 
were  laid  across  Tw«i^-Ninth  street  at 
about  the  Une  of  the  intersection  of  Pacific 
avenue  where  that  avenue  was  unimproved- 
Mrs.  La  Breck,  on  August  6, 1916,  In  the  day- 
time, went  to  Mr.  Price's  house,  and,  in  cross- 
ing these  boards,  one  o<  tiiem  swayed  down 


with  ber,  she  foil  and  caught  ber  leg  between 
the  boards,  and  was  injured.  This  action 
was  brought  on  account  of  that  Injury,  At 
the  close  of  the  reopmidents'  evidence,  tbe 
appelant  moved  the  court  for  a  directed  ws- 
<Uct,  and,  at  the  close  of  all  the  evldaice,  re- 
newed the  motion.  These  motions  woe  de- 
nied, and  the  case  was  submitted  to  the  Jury. 

The  prlnd^wl,  and,  we  think,  the  ccmtroU- 
Ing  question  in  the  case  Is  whether  the  dty 
Is  liable  for  a  wa^way  built  by  a  property 
owner,  for  bis  private  cmvenienoe,  upon  an 
unimproved  street  The  resptmdents  rely 
upon  the  cases  of  H^night  r.  Seattle,  39 
Wash.  616,  81  Pae.  90S,  and  Tait  r.  King 
County.  83  Wash.  491,  148  Pac  SSa  In  the 
first  of  these  cases,  we  said: 

"The  walk  was  not  built  by  the  city,  but  by 
private  parties,  and  it  is  claimed  that  there 
was  no  sufficient  evidence  to  the  effect  that  the 
city  had  accepted  It  as  a  part  of  the  hiehway. 
But  this  street  was  a  public  street  of  the  ap- 
pellflDt  city,  opened  to  the  use  of  the  public,  and 
the  city  was  Dound  to  keep  it  in  a  reasonably 
safe  condition  for  use  by  the  public.  If  this 
sidewalk  rendered  the  street  unsafe,  it  was  the 
duty  of  tlie  city  to  remove  it  or  repair  it,  and 
its  duty  in  this  regard  is  not  affected  by  Uia 
fact  that  it  may  not  have  constructed  the  walk." 

In  that  case,  it  appears  that  the  street  was 
open  to  the  use  of  the  public.  In  this  case, 
Twenty-Ninth  street,  sonth  of  Pacific  avenue, 
was  not  open  to  tbe  pnbllc.  It  was  an  unim- 
proved street,  so  far  as  the  dty  was  con- 
cemed,  except  upon  the  vrest  side,  where 
there  waa  a  sidewalk.  A  large  ditch  ran 
south,  down  near  tbe  middle  of  this  street 
Ht.  Price,  on  the  (^posite  side  of  the  street, 
had  obtained  permission  from  the  city  to 
build  a  private  roadway  to  his  woodhouse 
on  the  east  side  of  the  street  There  is  no 
claim,  in  the  evidence,  that  Twenty-NinOi 
street,  south  of  the  improved  part  of  Pacific 
avenue,  was  open  to  the  public  for  any  pur- 
pose. Apparently  it  was  an  nnnsable  street, 
and  not  open  to  the  public.  The  case  of  Talt 
V.  King  County,  supra,  was  a  case  where  a 
roadway  had  been  adopted  by  the  county, 
and  had  been  permitted  to  become  out  of  re- 
pair. We  held,  In  that  case,  that  it  was  the 
duty  of  the  county  to  repair  the  road,  and 
that  the  failure  of  the  county  so  to  do  con- 
stltnted  n^ligence,  for  whldi  a  recovery 
might  be  had.  Neither  of  thorn  cases  decide 
the  point  presented  here. 

The  respondent  relies  upon  a  number  of 
cases  from  otber  Jnrlsdlctl<HiB,  generally  to 
tbe  effect  that  a  mnnldpallty  Is  liable  for 
tbe  defective  condition  of  a  street  or  side- 
walk, even  thous^  built  by  private  parties. 
We  tblnk  there  can  be  no  doubt  of  this  rule, 
in  so  far  as  It  allies  to  streets  wbidi  have 
been  thrown  open  to  public  use,  or  bave  been 
improved  by  the  dty,  or  by  private  owners 
along  the  street,  at  tbe  direction  of  the  city. 
In  the  case  of  Saulsbnry  v.  Village  of  Ithaca, 
24  Hun  (N.  Y.)  12,  where  one  Turner,  who 
owned  a  house  and  lot  on  tbe  east  side  of 
Bilndley  street  had  built  a  sidewalk  to  en- 
able bia  tenants  to  go  thereby  to  and  from. 
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State  street,  which  sidewalk  was  elevated  8 
or  4  feet  abore  an  oli  cellar  or  excavation, 
Into  which  the  plalntlfl  fell,  after  first  falling 
Dpon  the  sidewalk,  and  where  it  was  c(»CQd~ 
ed  that  the  city  nevej-  aided  or  contributed  to 
the  building,  maintenance,  or  repair  of  the 
sidewalk,  or  any  other  sidewalk  at  that 
place,  and  had  never  ordered  the  sidewalk  to 
be  bnllt,  the  court  said: 

"Under  these  facta,  the  defendant  claims  that 
tlie  buildiag  oi  a  sidewalk  aliniK  Brindler  street 
was  widiin  its  discretftMi,  and  that  it  is  not  lia- 
ble in  a  private  acticHi  for  omission  to  exercise 
discretionBry  functions  for  the  benefit  of  the 

SDblic  at  large.  Or,  to  use  the  language  of 
ndge  Dillon  Mun.  Corps.  {  753) :  'Where  a 
corporation  has  a  discreti<m  as  to  the  time  and 
manner,  of  making  corporate  improvemmts, 
*  *  *  a  private  action  will  not  He  against  the 
conmration  for  omitting  or  neglecting  to  act; 
and  the  reason  is  that  such  powers  are  confer- 
red to  be  exercised  or  not;  as  nia  pnUie  intsrest 
is  deenied  to  require.* " 

Then,  after  determining  that  tiie  power  to 
Improve  streets  is  of  a  Judicial  nature,  the 
ooart  said: 

"^e  act  of  Turner  in  building  a  walk  to  his 
tenant  house  frtHU  state  street  was  his  act,  and 
not  the  act  of  defendant  It  was  not  an  ob- 
struction to  the  street  calling  for  the  action  of 
the  trustees  to  remove  it  It  was  not  an  illegal 
use  of  the  street  on  the  part  oi  Turnor  to  which 
defendant  could  object  If  the  work  was  un- 
skillfully  or  neglig^itly  done,  w  if  It  was  al- 
lowed to  remain  in  an  unsafe  emdition,  It  was 
not  the  fault  of  defendant  The  defendant  is 
not  c<«mected  witii  the  walk  so  as  to  create  any 
liability  by  reason  of  its  condition.  A  liability 
for  negligence  can  be  established  against  a 
munidpaUty  only  by  showing  negugenee,  actual 
X  cfwstnictive,  by  its  officers  or  authority.  In 
this  case  it  Is  not  shown." 

And  in  Hlller  v.  Ylllage  of  Sharon  Springs, 
28  Hun  (N.  T.)  344,  in  referring  to  the  Sauls- 
bnry  Case,  above  quoted.  It  was  said: 

"In  Saulsbury  v.  Ithaca,  above  cited,  it  was 
daimed  to  be  the  absolute  duty  of  the  village  to 
build  sidewalks  wherever  it  bad  streets.  And 
this,  it  was  held,  was  incorrect  Nor  can  It  be 
said  that  whenever  a  street  is  opened  in  any 
part  of  a  city  or  village,  no  matter  how  un- 
brequented.  if  an  ooeupant  lays  down  stones  m 
planks  along  the  side  of  his  property,  the  city 
or  village  at  once  becomes  liable  to  keep  them 
in  repair.  In  country  roads  there  are  usually 
no  sidewalks;  and  endently  it  must  be  left  to 
the  judgment  of  the  municipal  authc»itie8  to  say 
where  sidewalks  are  needed,  and  bow  wide  they 
should  be.  But  if  an  occupant  has  ccmstruct* 
ed  a  suitable  sidewalk,  not  for  his  own  use  mere- 
Ir,  but  for  the  public,  and  if.  for  many  years, 
tne  public  have  used  it  then  the  municipal  au- 
thorities may  be  considered  to  have  practicallj 
adopted  It" 

In  Crawford  v.  Mayor,  etc..  ot  Olty  of 
GrlfBn,  U3  Ga.  682,  38  S.  S>.  088,  where  a 
private  property  owner  built  a  bridge  from 
the  street  to  the  sidewalk,  over  a  gn^r  or 
ditch,  for  his  private  convenience,  and  where 
the  bridge  was  afterwards  removed  hy  the 
dty,  and  replaced,  the  cotirt  said: 

"It  was  a  mere  private  bridge,  built  solely  for 
the  convenience  of  an  individual.  It  was  not 
shown  that  the  city  had  built  it.  The  mere 
fact  that  the  city  took  it  up  and  replaced  it  and 
made  some  re[>airs  upon  it,  did  not  constitute 
it  a  public  bridge.  The  city  being  under  no 
duty  to  keep  up       bridge,  its  failure  to  do  ao 


was  not  negUgno^  and  Hho  pifinfff  eotdd  not 

recover." 

Zn  the  case  of  Buppenthal  v.  Oity  of  St 
Louis,  a  Missouri  case,  190  Mo.  213,  88  S.  W. 
612,  where  an  8&-foot  street  had  been  Im- 
proved, and  opened  to  the  pnUl^  In  the  cen- 
ter thereof,  and  the  eU7  had  tut  Invited  the 
pubUc  to  use  the  atr^  on  each  aide  of  the 
street.  It  was  held  that  the  dty  wbm  not  lia- 
ble for  Injuries  to  a  pedestrian  caused  by  a 
defbd;  In  a  sidewalk,  which  was  constructed 
without  the  consent  or  authority  of  fiie  dty, 
the  0(mdltl<m  of  wtaldi  walk  was  such  as  to 
Indicate  to  a  pwson  ezerdalng  ordinary  care 
that  the  sidewalk  portion  of  Che  street  bad 
not  been  Improved. 

[1,  i}  It  la  not  the  duty  of  dtles  to  Im- 
iwove  all  streets  whldi  are  platted  within 
the  boundaries  thereof.  It  la  the  duty  of 
dtles  to  Improve  only  streets  which  are  nec- 
essary, and  to  the  extent  necessary.  The 
dty,  of  course,  is  the  Judge  of  suc^  necessity. 
It  would  be  impossible  for  any  dty,  except 
one  whldi  Is  thickly  populated,  to  Improve 
all  its  streets  within  Its  boundaries.  Where 
a  dty  has  Improved  Its  streets,  of  course  If 
must  keep  such  streets  In  reasonable  repair 
for  the  uses  for  which  they  are  intended. 
Sidewalks,  built  by  the  dty,  or  under  the 
direction  of  the  dty,  must,  of  course,  be 
kept  in  reasonable  repair,  but  the  dty  ought 
not  to  be  held  responsible  for  sidewalks,  or 
walks  of  any  kind,  built  by  private  individ- 
uals, for  private  convenience.  In  remote,  out- 
lying districts  of  the  dty,  without  notice  to 
the  dty. 

[3]  In  tMs  case,  there  Is  no  dispute  as  to 
the  fact,  that  Twenty-Ninth  street,  south  of 
Padflc  avenue,  was  In  a  remote  part  of  the 
city.  That  portion  of  the  street  was  not 
open  to  public  use.  It  had  never  been  Im- 
proved. A  large  ditch,  or  slough,  ran  down 
near  the  center  of  the  street.  Mr.  Price, 
who  owned  property  on  the  east  side  of  the 
street,  had  obtained  permission  from  the 
dty  to  build  a  private  way  from  Padflc  ave- 
nue to  the  rear  of  his  premises,  for  the  pur- 
pose of  hauling  wood  to  his  premises.  With- 
out the  permission  of  the  dty,  and  without 
notice  to  the  dty,  he  had  built  this  two- 
board  plankway,  for  his  own  convenience, 
across  the  street,  to  connect  with  the  side- 
walk on  the  opposite  side.  It  was  not  shown 
that  the  dty  had  notice  that  this  wallcway 
was  built,  or  being  used.  It  Is  claimed  that 
the  walkway  had  remained  there  for  a  suf- 
fldent  length  of  time  that  the  dty  should 
have  known  It,  but  the  mere  fact  that  the 
dty  should  have  known,  or  the  fact  that  the 
dty  did  know  It,  did  not  render  the  city  lia- 
ble, because  the  walk  was  a  private  way,  for 
the  private  convenience  of  Mr.  Price,  who 
buUt  it 

[4]  It  Is  true,  one  or  two  neighbors,  and 
the  mall  carrier,  testified  that  they  had  used 
the  walkway.  Probably  other  persons  had 
used  it  for  the  purpose  ot  going  to  Mr. 
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Price's  home,  as  tiie  respoDdent  her;aelf  did, 
but  clearly  that  would  DOt  render  this  pri- 
vate way  a  public  use.  It  was  a-  private 
walk  for  a  private  person,  notwithstanding 
the  fact  that  a  few  neighbors  frequ^itly 
used  It  to  go  to  Mr.  Price's  house. 

We  are  satisfied,  for  these  reasons,  that 
there  was  no  liability  on  the  part  of  the 
dty,  and  that  the  motion  for  a  directed  ver- 
dict should  have  been  sustained. 

The  judgment  Is  therefore  reversed,  and 
Uie  can  80  ordered  dismissed. 

BLUS,  O.  J.,  and  HOLCOMB,  FUUiBB^ 
TON,  and  PARKBB,  JJ.,  OMicur, 


DROPPETMAN  v.  ILLINOIS  SUBim  00. 
(No.  18801.) 

(Supreme  Cfeurt  of  WashlnBton.  April  8.  1917.) 

1.  COBFOftATIONS  «=3fl.3(K9)— DiaSOLVKD  OOK- 

POBATioiT— Action— JtTDQicSRT. 
A  personal  Jadgment  cannot  be  obtained 
agaiut  a  corporatim  that  has  been  disstdved. 

2.  OOBPOUTIOirB  <»fl81— FOBBION  COBFOBA- 

TioNB—DisBOLtmom— Action— "PaocEEDiNQ 

Quasi  in  Reu." 
An  action,  asking  for  the  appointment  of  a 
receiver  of  a, forego  corporation  which  has  been 
dissolved,  a  receivtf  havintr  been  appointed  in 
its  home  state,  Is  a  "proceeding  quan  In  rem," 
and  cannot  be  maintcuned,  a  defendant  to  pro- 
c^  a:!;ainat  being  essential  except  in  proceedings 
strictly  in  rem. 

[Ed.  Note.— For  other  cases,  see  Oorporationa, 
Cent.  Dig.  S8  267a-2677. 

For  other  definitions,  BPe  Words  and  Phrases, 
Second  Series,  Qnasl  in  Rem.} 

Department  2.  A{q;>eal  frcMn  Superior 
Court,  King  County ;  MltcheU  Gilliam, 
Judge. 

Action  by  M.  X  Droppelman  against  the 
niinois  Surety  Company.  From  an  order 
appointing  a  permanent  receiver  and  overrul- 
ing defendant's  motion  to  quash,  It  appeals. 
Reversed. 

Piles  ft  Howe  and  Barl  It  Brockett,  both 
of  Seattle,  for  appellant.  Tucker  ft  Hyland, 
oi.  Seattle,  for  respcmdeot 

BOLOOHB,  J.  This  is  an  acUiOL  to  re- 
cover a  personal  Judgment  against  appellant, 
a  foreign  corporation,  for  professional  serv- 
ices rendered  by  tbe  assignotB  of  respondent. 
The  appf^tment  of  a  receiver  was  also  ask* 
ed,  to  take  diarge  of  all  pr<q;>ertleB  in  the 
state  of  Washington  belonging  to  appellant 
A  temporary  receiver  was  appdnted,  whidi 
appointment  was  later  made  permanent,  al- 
tbout^  appellant  appeadred  specially  and 
moved  to  quash  the  order  appointing  the 
temporary  receiver,  and  objected  to  his  being 
made  permament  on  the  ground  that  the 
court  was  without  Jurisdiction.  This  appeal 
\3  taken  from  the  order  making  the  receiver 
permanait  and  overruling  appellant's  motion 
to  quash. 

There  is  a  Jurisdictional  question  at  tbe 


very  threshold  which  is  determinative  of  this 
appeal.  It  appears  that  prior  to  the  appoint- 
ment of  the  receiver  In  tills  action  a  receiver 
bad  been  appointed  for  ai^Ilant  in  Its  home 
state,  Illinois,  and  by  the  laws  there  in  force 
the  receiver  acquired  absolute  title  to  the 
property  of  appellant  as  fully  as  though  he 
had  been  an  assignee  thereof  and  was  in  &ct 
a  quasi  assignee  or  successor.  Republic  Life 
Ins.  Co.  V.  Swlgert,  135  111.  150,  25  N.  B.  680, 
12  L.  R.  A.  328.  It  is  respondent's  contention 
that,  because  of  appellant's  nonexistence  It 
had  no  right  to  appear  and  defend,  and  that 
the  proper  procedure  would  be  for  the  Illi- 
nois receiver  to  intervene  and  set  up  the  de- 
fense Interposed  h«re  by  appellant  WhUe 
we  agree  with  re^ondent  that  appellant  no 
longer  has  any  existence,  we  do  not  agree 
with  the  conclusion  derived  therefrom  that  It 
Is  incumbent  on  the  Illinois  receiver  to  In- 
terv^e.  Since  respondent  has  instituted  this 
action  she  must  first  acquire  Jurisdiction, 
and  by  advancing  the  an^unent  that  the  re- 
ceiver was  the  only  proper  person  to  defend 
this  action  because  of  app^lant'a  nonexist- 
ence, she  has,  in  tbe  same  breath,  admitted 
that  she  has  sued  a  corporation  which  has 
been  dissolved  and  no  longer  exists,  and. 
Judging  from  the  IlUnoIs  statotes,  tbere  can 
be  no  donbt  of  its  nonexlstrace. 

[1, 2]  fflncft  It  is  well  settled  that  a  pwson- 
al  JndgmoU;  cannot  be  obtained  against  a 
corporation  Oiat  has  been  dissolved  (HartTse 
V.  American  Union  Fire  Ins.  Oo.,  216  N.  T. 
183,  110  N.  E.  002),  it  is  apparent  that  tbU 
action  must  fall  unless  an  action  asUng  Cor 
tbe  aivolntmcmt  of  a  receiver  Is  In  the  na- 
ture of  an  action  in  rem  to  such  an  extent  as 
to  give  tbe  court  Jurlsdictinn  by  reason 
tbe  prcqperty  being  within  the  inrladlctlon, 
even  when  there  has  been  no  service  on  the 
owner  ot  the  property  sot^ht  to  be  tnrned 
over  to  the  recover,  nie  most  flivorable 
construction  cm  this  question  that  respondent 
can  contend  fbr  Is  that  this  is  an  acti(»i  qoaai 
In  rem,  whli^h,  according  to  the  cases  of  Oas* 
sert  T.  Strong,  88  Mont.  18,  98  Pac.  497,  and 
Freeman  v.  Alderson,  119  C.  S.  167»  7  Snp. 
Ot  165,  30  li.  Bd.  872,  differs  from  actions 
which  are  strictly  in  rem,  in  that  in  the 
former  there  must  be  service  on  tbe  defend- 
ant. In  a  pioceedliv  such  as  this  the  great 
object  of  the  ronedy  is  to  secure  the  property 
or  thbog  in  controversy,  so  that  it  may  be 
subjected  to  sudi  order  txe  decree  as  the  court 
may  make.  It  is  held  to  be  a  proceeding 
quasi  in  rem.  84  Cyc.  18. 

Reqpondent  relies  largely  upon  ttie  state- 
ment contained  In  the  case  of  Pa<4fie  Coast 
Coal  Co.  T.  Esary,  86  Wash.  448, 460, 148  Paa 
679,  680,  as  follows: 

"The  rule  sustained  by  the  authorities  is  that 
the  courts  of  one  state  have  no  jurisdiction  to 
appoint  a  receiver  for  a  corporation  organized 
under  the  law-a  of  another  state,  but  that  a  re- 
ceiver ma;  be  appointed  for  tbe  assets  of  the 
foreign  corporation  which  are  wttbin  the  partic- 
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Dlar  state  when  the  a<!tion  la  brouriit,  antl  these 
oiay  be  subjected  to  the  claims  of  the  creditors." 

In  that  case  the  corporation  was  one  or- 
ganized In  a  foreign  state,  and  It  was  denied 
tbat  the  courts  of  tlils  state  had  power  to  ap- 
point a  gmeral  receiver  tberefor,  but  it  was 
stated  tbat  tbey  did  have  power  to  appoint  a 
receiver  of  the  assets  of  that  corporation  In 
this  state.  The  distinction  between  that  case 
aDd  this  Is  that,  In  that  case,  the  foreign 
corporation  had  not  been  dissolved  and  was 
not  In  process  of  dissolution,  and  jarlsdlctim 
to  appoint  a  receiver  of  the  local  assets  could 
be  obtained  in  quasi  in  rem  proceedings. 

In  Hawley  t.  Bonanza  Queen  Mln.  Co.,  61 
Wash.  90,  91,  111  Pac.  1073,  a  case  not  cited 
by  either  party  hereto,  it  was  said: 

"  The  complete  dissolution  of  a  corporation 
destroys  its  capacity  to  be  sued  at  law  because 
a  judgment  can  no  more  be  rendered  against  a 
dead  corporation  than  againat  a  dead  man.  It 
cannot  thereafter  be  made  a  party  defendant  in 
an  acti(Hi  brought  by  a  recexver  to  set  aside  a 
fraudulent  conveyance  of  its  assets.-  The  neces- 
sary effect  of  the  dissolution  of  a  corporation 
is  to  abate  all  actions  pending  against  ft  at  the 
time  of  its  dissolution,  tb  the  absence  of  a  saving 
statute  providing  for  tho  cootinuatiMi  of  sucn 
actions.  Decisions  are  Bometimes  met  with 
which  hold  in  general  terms  a  doctrine  opposed 
to  that  just  stated.  Thus,  according  to  an  early 
decision  in  Hiasonri,  the  expiration  of  the  char- 
ter of  a  corporation  does  not  affect  l^al  proceed- 
ings already  commenced  againet  it.  It  is  enough 
to  say  of  such  decisions  tbat  nniess  they  can 
be  justified  by  some  local  statute,  tbey  were 
badiv  decided.  It  follows  tbat  a  judgment  ren- 
dered against  a  corporation  after  it  has  been 
dissolved  is  voidable,  in  the  sense  that  it  vrill  be 
reversed  on  error,  or  that  the  execution  of  it  will 
be  perpetually  enjoined.  Other  authoritative 
courts  nave  gone  to  the  length  of  holding  tbat 
a  judgment,  rendered  against  the  corporation 
after  its  dissolution,  although  in  an  acticm  pre- 
viously commenced,  is  not  merely  erroneous,  but 
absdutaly  void.'   10  Cyc.  131  et  leg." 

And,  to  apply  the  same  rule  awlled  In  the 
case  just  quoted: 

"A  defoodant  to  proceed  against  is  *  *  * 
essential,  *  •  «  except  where  the  proceedings 
are  stricuy  in  reuL" 

The  defendant  against  whom  respondent 
proceed  does  not  legally  exist' 

There  was  no  service  on  the  IlUnols  re- 
ceiver  who  was  the  owner  of  the  property 
at  the  time  of  the  commencement  of  the  ac- 
tion, and  the  action  must  thoefore  falL 

Reversed. 

ELLIS,  a  J.,  and  MOUNT,  FULLEIRTON. 
and  FAHKWai,  JJ.,  cracnr. 


STRAFFORD  et  nr.  v.  NORTHERN  PAC 
RY.  CO,  et  aL    (No.  13655.) 

(Supreme  Court  of  Washington.   April  S.  1017.) 

1,  Witnesses  «=s20&— Confidentiai,  Commu- 
nications—Phtsiciars— Result  OF  Exam- 
ination. 

Rem.  Code  191S,  g  1214,  providing  that  "a 
refnilar  physician  or  surgeon  shall  not  without 
the  consent  of  his  patient,  be  examined  in  a  civil 
action  as  to  any  information  acquired  in  attend- 
ing such  patient  which  was  necessary  to  enable 


him  to  prescribe  w  aet  for  the  patient,"  does 
not  preclude  a  physician  frtnn  testifying  without 
consent  of  patient,  in  a  personal  injury  suit  by 
her,  as  to  matters  learned  in  an  examination, 
for  the  express  purpose  of  testifying,  after  she 
had  ceased  to  be  hia  patient. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi  771.] 

2.  WlTNESSSa  <S=>287(4)— CBoaS-BXAUNATIOB 

— Redibect  Examination— Scope. 
Where  a  part  of  a  conversation  is  elicited 
on  cross-examination,  the  whole  conversation 
may  be  gone  into  on  redirect  ezaminatiwL 

[Ed.  Not&— For  other  cases,  see  Witaesses, 
Cent.  Dig.  S  1002.] 

3.  Tbial  ^»132— Abquueht  or  Counsel  — 
■Withdrawal  of  Statement. 

In  a  personal  injury  suit,  failure  of  the  court 
to  sustain  an  objection  and  instruct  the  jury  to 
disregard  a  remark  of  counsel  hi  argument,  to 
effect  that  it  was  not  proven  that  plaintiEC  sat 
up  in  bed  on  the  third  day,  because  "we  were 
not  allowed  to  introduce  the  evidence,"  is  harm- 
leas,  where  counsel,  in  response  to  objection, 
withdraws  statement  and  aass  jury  not  to  con- 
sider it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  HSlR,  316.] 

4.  Appeal  and  Bbbob  «=3>1068(1)— Harmless 

EBBOS— In STBUOTZOHS— CUBX  ST  TXBDIOT. 

Where,  in  a  personal  injnty  suit  by  a  pas- 
senger, the  jury  returns  a  verdict  in  hia  favor, 
be  cannot  complain  of  error  in  giving  or  refus- 
ing ingtructionB  none  of  which  are  upon  the 
amount  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4225;  Trial,  Cent  Dig.  { 
525.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County :  M.  L.  Clifford,  Judge. 

Action  by  William  Strafford  and  wife 
against  the  Northern  Padflc  Railway  Com- 
pany, Jacob  Heether,  and  another.  From  a 
Judgm^t  giving  partial  relief  against  the 
named  defendants,  plaintlfEs  appeaL  Af- 
flrmed. 

Govnor  Teats,  Leo  Teats,  and  Ralph  Teats, 
all  of  Tacoma,  for  appellants.  Geo.  T.  Reid, 
J.  W.  Quick,  and  U  B.  da  Ponte,  aU  of  Ta- 
coma, for  reQ>ondent8. 

PER  CURIAM.  Annie  Strafford,  the  wife 
of  the  other  plaintiff  William  Strafford, 
while  a  passenger  upon  a  train  of  the  Chica- 
go, Milwaukee  &  St  Paul  Railroad  Company, 
was  Injured  through  the  collapse  of  a  tres- 
tle on  the  railway  line  over  which  a  train 
of  that  c(Hnpan7  was  passing.  The  trestle, 
which  was  built  atuve  the  Intersecting  line 
of  the  Northern  Padflc  Railway,  had  been 
weakened  by  the  projectile  boom  of  a  crane 
carried  as  freight  on  a  train  of  the  latter 
railway  company.  The  boom  had  swept 
against  the  8Uif|;)orts  on  one  side  of  the  tres- 
tle and  broken  and  shattered  them  so  as  to 
render  the  trestle  Insufficient  to  support  the 
weight  of  a  train.  Some  eight  or  ten  minntes 
after  the  happening  of  this  Incident,  a  pas- 
senger train  of  the  Chicago*  Milwaukee  &  St 
Paul  Railroad  approached  the  trestle,  and, 
either  not  heeding  or  not  seeling  a  brakeman 
of  the  Northern  Pacific  Railway,  who  was 
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attempting  to  flag  passed  on  to  tbe  tres- 
tle, wtaldL  Immedlatdy  gave  way  under  the 
weight  of  the  train.  Mrs.  Strafford  was  a 
passenger  In  the  day  coach  of  the  passenger 
train,  which  was  crtutaed  when  precipitated  to 
the  ground  below.  £ttie  was  thrown  face 
downward,  and  Was  struck  by  some  object 
foiling  or  pressing  upon  the  pelvic  region  of 
her  back,  inflicting  Internal  Injuries,  from 
which  she  suffered  considerable  pain  and  en- 
suing weakness.  She  was  transported  by  the 
Chicago,  Mllwaakee  &  St.  'Pool  Boad  to  the 
Tacoma  General  Hiwpltal,  where  she  was  at- 
tmded  by  the  company's  physicians,  Drs. 
Willard  and  Shafer.  After  being  treated  at 
the  hospital  for  8  we^a  and  2  days,  she  was 
cared  for  by  her  dster  In  South  Tacoma  for 
about  6  months,  whcai  she  was  removed  to  her 
hrane  on  a  farm  near  McKenna.  Mra^  Straf- 
fbrd  and  her  husband  brought  an  action  for 
the  recovery  of  damages  tar  personal  Injuries, 
Joining  as  defoidants  both  of  the  railroad 
c<»npanles  and  Jacob  Heether,  conductor  on 
the  Northern  PadflCs  frd^t  train  which  had 
caused  the  injury  that  weakened  the  Milwau- 
kee trestle.  A  general  verdict  was  returned, 
flndlng  In  favor  of  the  Chicago,  Milwaukee 
&  St  Paul  BaUzoad  Company  and  finding 
against  the  Nwthem  Pacific  Railway  Compa- 
ny and  Jacob  Heether,  fixing  the  amount  of 
the  recovery  against  the  last-named  defend- 
ants In  the  sum  of  tli650.  From  the  Judg- 
ment there<Hi  plaintiffs  appeal,  assigning  nu- 
merous errors  which  it  was  claimed  were 
pr^dldal  because  tending  to  Influence  the 
Jury  to  reduce  the  amount  of  their  award. 

[1]  The  first  ccoitratlon  ot  the  appellants  Is 
that  there  was  error  In  permitting  Drs.  WU- 
lard  and  Shafer,  who  were  respondents'  phy* 
slcians  furnished  by  them  to  care  for  Mrs. 
Strafford,  to  testis  to  what  they  learned  re- 
specting the  nature  of  her  injuries.  The  ob- 
jection la  founded  on  the  statute  (Rem.  Code, 
$  1214),  which  provides: 

"A  regular  physician  or  surgeon  shall  not, 
without  the  consent  of  bis  patient,  be  examined 
in  a  civil  action  as  to  any  information  acquired 
in  attending  such  patient,  which  was  necessary 
to  enable  him  to  prescritw  or  act  for  the  pa- 
tient." 

A  careful  examination  of  the  record,  how- 
ever, at  the  places  [winted  out  by  the  appel- 
lants does  not  disclose  that  the  doctors  were 
asked  or  permitted  to  testify  as  to  any  in- 
formation acquired  by  them  while  attending 
the  appellant  as  her  physicians  or  surgeons. 
Dr.  WlUard  was  asked  to  describe,  and  did 
describe,  the  nature  and  extent  of  the  exam- 
ination he  made  while  the  appellant  was  a 
patient  In  the  hospital  under  his  care,  but 
was  expressly  warned  by  counsel  not  to  state 
what  he  found  as  the  result  of  his  examina- 
tion, and  heeded  the  admonition.  After  he 
bad  answered  counsel's  questions  he  was 
asked  and  stated  that  he  had  made  two  sub- 
sequent examinations  of  the  appellant,  not  as 
her  physician  or  surgeon  or  for  the  purpose 
of  treating  her,  but  for  the  purpose  of  ena- 
bling him  to  testify  as  to  her  condition.  As 


to  discoveries  made  at  these  examinations  hs 
was  permitted  to  testify  fully.  CSearly  this 
was  not  error.  As  to  these  examinations  he 
was  as  competent  to  testify  as  any  other 
{Aiyslclaa  or  surgeon  would  be  under  the 
same  drcumstances ;  the  fitct  that  he  had 
previously  treated  her  did  not  preclude  him 
from  testifying  to  matters  he  had  subsequent* 
ly  learned  as  to  her  condltlfxi  under  circum- 
stances not  loedudlog  his  right  to  testify. 
In  order  to  render  a  physician  InotHupetent, 
the  Information  which  he  la  called  up(m  to 
disclose  must  have  been  acquired  while  he 
was  attending  the  patient  In  a  professional 
capadt?  for  the  purpose  ot  treating  her  all- 
raenta  There  la  no  privil^e  whm  the  ex- 
amlnatlon  is  made  by  the  physician  for  the 
express  purpose  of  publishing  the  results; 
such,  for  example,  as  testifying  In  an  action 
for  personal  Injuries.  Tliere  was  therefore 
no  error  committed  In  the  admission  of  the 
doctor's  testimony. 

The  same'  Is  true  of  the  testimony  of  Dr. 
Shafer.  While  he  had  formerly  treated  the 
appellant  In  a  professional  capacity,  he  testi- 
fied to  no  condition  the  knowledge  of  which 
was  acquired  by  him  while  so  treating  her. 
He  also  subsequently  examined  her  under  cir- 
cumstances similar  to  those  related  of  Dr. 
Willard,  and  testified  to  conditions  learned 
at  such  examination.  The  statutory  rule 
was  not  violated  In  permitting  him  so  to  da 
State  V.  Winnett,  48  Wash.  9S,  92  Pac.  904. 

[2]  A  contention  Is  also  made  In  this  con- 
nection that  the  court  erred  in  overruling  ob- 
jections to  the  redirect  raamtnatlon  of  Dr. 
WUlard  as  to  the  conversations  between  him 
and  Mr.  Teats,  of  counsel  for  appellants. 
But  the  record  discloses  that  appellants  had 
elicited  a  part  of  the  conversation  on  cross- 
examination,  and  that  reqiondents  on  redi- 
rect examination  merely  went  into  the  whole 
of  the  conversatlim.  This  tUey  wm  entitled 
to  do. 

[3]  The  next  contention  la  that  the  court 
erred  In  not  sustaining  an  objection  to  the 
argument  of  respondents'  counsel  questioning 
the  right  of  appeUants  to  object  to  Drs.  Wil- 
lard and  Shafer  testifying  in  the  case,  and 
In  refusing  to  Instruct  the  Jury  to  disregard 
It   The  following  af^)earB  In^the  record: 

"Mr.  Quick  (arguing  to  the  jury):  Mr.  Teats 
criticizeB  us  because  we  stated  that  we  would 
show  that  Mrs.  Stafford  got  up  on  the  third  day, 
but  that  we  did  not  prove  it  We  expected  to 
show  that  the  plaistift  aat  up  in  bed  on  the  third 
day,  but  we  did  not,  snd  you  know  why  we  did 
not,  and  at  whose  instance  we  were  not  allowed 
to  introduce  the  evidence.  Why  were  not  Dr. 
Willard  and  Dr.  Shafer  permitted  to  testify  (in- 
terrupted)— 

"Mr.  Teats:  W«  object  to  that  line  td  argo- 
ment  In  the  first  place.  Dr.  Shafer  did  testify, 
and  in  the  next  place,  under  the  statute  be  la 
absolutely  precluded  trom  making  such  argu- 
ment 

"The  Court:  I  am  not  certain  that  the  deci- 
sion goes  that  far.  The  plaintiff  may  have  an 
exception.  Proceed. 

"Mr.  Quick:  If  counsel  objects,  I  will  with- 
draw that  statement  and  aak  the  jury  not  to  eon- 
aider  it" 
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We  think  the  error,  If  any,  was  harmless 
In  view  of  the  action  of  connsel  In  withdraw- 
ing: his  statement  and  asking  the  Jnry  not  to 
consider  It  It  was  an  admission  that  conn- 
sel was  possibly  overstepping  the  limits  of 
proper  argument  as  potent  and  emphatic  as 
would  have  been  an  admooltlon  of  the  court 
that  It  be  disregarded. 

[4]  The  last  contention  of  appellants  Is 
that  the  court  erred  In  giving  certain  Instruc- 
tions, six  In  number,  and  In  refusing  to  give 
ten  instructions  requested  by  them.  Conced- 
ing that  there  may  have  been  error  in  the 
giving  or  refusing  of  any  of  these  Instruc- 
tions, the  error  was  without  prejudice.  Inas- 
much as  they  related  to  the  liability  of  the 
respondents  Northern  Pacific  Railway  Com- 
pany and  Jacob  Heether  and  the  verdict  was 
against  these  defendants.  None  of  them 
bore  upon  the  amount  of  the  recovery.  In 
the  case  of  Peterson  v.  Wadley  &  Mt.  V.  R. 
Co.,  117  Ga.  300,  43  S.  E.  713,  it  was  held: 

"Where,  in  a  salt  against  a  railway  company 
for  damaKes,  the  jur;  returns  a  verdict  in 
favor  of  toe  plaintiff,  he  cannot  justly  complain 
of  an  erroneous  charge  touching  his  right  to  re- 
cover, nor  of  any  other  error  vliidb  did  not  oper- 
ate to  his  prejudice." 

See,  alAo,  Sears'  Adm'r  l^ulsrUle  ft  N. 
B.  Ca  (Ey.)  Se  S.  W.  720 ;  Arls  v.  Mutual 
Life  Ins.  Cc  B4  Wash.  269, 108  Pac.  60. 

Finding  no  errors  In  the  rolings  at  the 
trial  court  of  which  app^lants  can  justly 
Cfxniklain,  the  Judgment  her^  is  afflnned. 


BBRQBN  T.  LEWIS  COUNTT.  (No.  1S917.) 
(Supreme  Court  of  Waahlngton.   April  3,  1017.) 

1.  OouNxm  4s>210— Action  Aoainst— Dau- 

AGB  FBOU  MaINTAIHXNO  FbRBT. 
The  fact  that  Rem.  Code  1915,  $  951,  allow- 
ing actions  against  counties  "for  an  mjury  to  the 
rights  of  the  plaintiff  arising  from  some  act  or 
omiralon,"  does  not  expressly  mention  damages 
from  operation  of  a  ferry,  does  not  exclude  such 
action,  since  section  6013,  later  enacted,  author- 
ises counties  to  operate  ferries;  the  fcvmer  sec- 
tion being  a  general  statute  and  applying  to  all 
acts  or  omissions  of  counties. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  339,  340.] 

2.  Appeal  ahd  Ebbob  «=>1050(2>— HABHuaa 
Ebbob^Ibbklbvart  Evidence. 

The  admission  <rf  irrelevant  or  immaterial 
evidence,  which  was  entirely  harmless  and  of  no 
consequence  in  the  case,  was  not  reversible  error. 

[E6.  'Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Big.  S  4154.] 

8.  Appeat.  and  Bebob  <g=>1053f3)— Haemlesb 
Ebrob—Bvidbnce— Change  op  Conditions 
Afteb  Acoidbkt, 
Admission  of  evidence  that,  after  accident 
in  driving  upon  a  county  ferry,  chains  were  fur- 
nished to  fasten  boat  to  the  bank  was  harmless; 
condition  of  fastenings  not  being  claimed  as 
negligence,  but  failure  to  use  them,  and  the  jury 
being  instructed  that  the  change  was  intmateriat 

[Ed.  Note,— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  4180-4182;  Trial,  Cent 
Dig.  !  977.] 


4.  Evidence  4=>474(11)— OFiNn>H  BviDHfaB— 

Opebation  of  Fbbbt. 
In  action  for  damages  resulting  from  mainte- 
nance of  a  county  ferry,  the  opinion  of  persons 
using  the  ferry  and  of  the  builder  as  to  result  of 
driving  thei'ean  in  particular  ways  was  compe- 
tent being  the  results  of  their  experience  with 
the  particular  boat. 

[Ed.  Note.— For  other  cases,  see  E^vidence, 
Cent.  Dig.  8  2206.] 

5.  Tbial  ^205(1)  —  iNBTBtrCTTOirS  —  (30N- 

STBUCTioN— Context. 
It  is  immaterial  that  words  and  sentences 
in  an  instruction,  taken  separately,  do  not  state 
the  law,  where,  construed  with  the  context  they 
are  correct 

_  [Ed.  .Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  15  703,  704,  713,  7147717.] 

Department  2,  Appeal  from  Superior 
Court,  Lewie  County ;  A.  E.  Btce.  Judge. 

Action  by  B.  J.  Bugen  against  Lewis  Coun- 
ty, WaahlDgton.  Jndgm^  for  plalntlfr,  and 
defendant  appeals.  Affirmed. 

C.  A.  Studebaker,  of  Ohehalls,  for  sppel- 
lanl,  Fwney  A  Ponder,  ot  Ohehalls,  for  re- 
sp<mdent. 

MOUNT,  J.  The  respondent,  In  May,  1915, 
lost  a  horse,  some  harness,  and  some  seats 
from  a  wagon,  whicAi  were  predpitated  into 
the  Cowlitz  river,  while  the  re^wndent  was 
endeavoring  to  cross  that  river  upon  a  ferry. 
This  ,fen-y  was  operated  as  a  free  ferry  by 
Lewis  county.  Respondent  brought  this  ac- 
tion against  the  county  to  recover  the  value 
of  the  property,  and,  upon  Issues  JMned  and 
trial  of  the  case  to  a  Jury,  recowed  Judg- 
ment against  the  county  for  ^225. 

[1]  The  county  has  a[^>ealed  from  that 
Judgment  The  appellant  argues  that  a  de- 
murrer should  have  been  sustained  to  the 
complaint,  for  the  reas<«i  that  the  county  is 
not  liable  for  damages  resulting  from  the 
operation  of  a  ferryboat  by  the  county.  The 
appellant  contends  that  counties  are  not  lia- 
ble for  wrongs  committed  In  the  exercise  of 
their  corporate  powers,  except  by  express 
legislative  enactment,  and  that  such  legis- 
lative enactments  must  be  construed  strict- 
ly ;  that  there  Is  no  statute  in  this 
state,  which,  strictly  construed,  authorizes 
an  action  for  damages  against  a  county  in 
cases  of  this  kind.  The  statute  upon  this 
subject  (section  951,  Rem.  Code)  Is  as  fol- 
lows: 

"An  action  may  be  maintained  against  a  coun- 
ty, or  other  of  the  public  corporations  mention- 
ed or  described  In  the  preceding  section,  either 
upon  a  contract  nuule  by  such  county  or  other 
public  corporation  in  its  corporate  character, 
and  within  the  scope  of  its  authority,  or  for  an 
injury  to  the  rights  of  the  plaintiff  arising  from 
some  act  or  omission  of  such  county  or  other 
public  corporation." 

This  statute  was  originally  passed  In  1869. 
At  that  time  there  was  no  statute  In  this 
state  authorizing  counties  to  operate  ferries ; 
but  subsequently,  in  the  year  1895,  counties 
were  authorized  to  operate  and  maintain  fer- 
ries.   Secthm  6018,  Rem.  Ood& 
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The  aiq)^la]it  reasons  that,  because,  at  the 
time  the  statute  above  quoted  was  enacted, 
counties  were  not  authorized  to  operate  fer- 
ries, the  subsequent  passage  of  the  act  au- 
thorizing ferries  d!d  not  render  counties  lia- 
ble for  the  mismanagement  of  ferries,  be- 
cause the  general  act  does  not  specifically 
mention  ferries.  We  think  there  is  no  merit 
Itt  this  contention.  Section  951,  Rem.  Code, 
above  quoted.  Is  a  general  section,  and  ap- 
plies to  all  acts  or  omissions  of  the  county. 
It  is  not  limited  to  any  particular  subject 
When  the  county  was  without  authority  to 
operate  a  feiiy,  of  course,  this  section  did 
not  then  apply;  but,  when  the  Legislature 
afterwards  authorised  counties  to  (^rate 
ferries,  tlie  act  iQ^Ued  to  ferries,  as  well 
as  to  every  other  endeavor  o^rated  w 
conducted  by  a  county.  It  was  not  neces- 
sary for  the  Legislature  to  again  say  that, 
in  the  (^ration  of  ferries,  counties  should 
be  liable  for  injuries  to  the  rights  of  per- 
sons using  such  ferries,  because  that  lia- 
bility was  already  provided  by  a  general  stat- 
ute, nils  court  has  held  that  counties  are 
liable  in  damages  for  injury  to  the  rights  of 
persons,  arising  from  acts  or  omissions  of 
counties,  where  bridges  were  being  operated, 
and  where  school  districts  were  involved. 
See  Redfleld  v.  Scbool  District  No.  3,  48 
Wash.  85,  92  Pac.  770;  Howard  v.  Tacoma 
School  Dist.  No.  10,  88  Wash.  167,  152  Pac. 
1004,  and  cases  therein  dted.  We  are  Batl87 
fled,  therefore,  that  the  court  properly  over- 
ruled the  demurrer  to  the  complaint. 

Upon  the  trial  of  the  case,  it  was  conceded 
that  the  ferryboat  was  b^g  operated  by  the 
county  as  a  free  ferry;  that  the  respondent 
reached.the  ferry  when  the  ferryman  was  on 
the  opposite  side  of  the  river ;  that  he  sig- 
naled the  ferryman  to  come  and  take  blm 
across.  The  ferryman  came  across,  and  re- 
spondent contends  that  the  ferryman,  when 
he  arrived  across  the  river,  signaled  the  re- 
spondent to  drive  upon  the  ferryboat;  that 
the  respondent,  at  that  time,  was  some  40  or 
50  feet  away,  and  the  approach  to  the  ferry- 
boat was  a  steep  down  grade;  tliat,  when 
the  respfmdent  received  the  signal,  he  drove 
down  the  grade,  and,  aa  bis  horses  stepped 
upon  the  ferryboat,  it  was  pushed  out  into 
the  stream,  and  the  horses  and  wagon  were 
predpitated  Into  the  river.  It  was  d«iled  by 
the  wpellant,  uiwn  the  trial,  that  the  ferry- 
man had  signaled  the  respondent  to  drive  up- 
on the  boat ;  but  It  was  claimed,  on  behalf 
of  the  county,  that  the  respondent  drove  up- 
on the  boat  b^ore  be  bad  received  any  sig- 
nal, in  a  careless  and  reckless  manner,  and 
before  the  ferryboat  was  fastened  to  the 
shore;  that  ttie  respondent  did  not  obey 
the  direction  of  the  ferryman,  but,  when  his 
team  was  wholly  upon  the  boat,  and  the 
wagon  about  half  upon  the  boat,  the  re- 
spondent proceeded  to  back  his  horses,  and 
thereby  pushed  the  boat  from  the  landing 


Into  tlie  stream,  and  caused  bla  own  In- 
Jury. 

[2]  Upon  the  trial,  a  witness  was  asked: 
"Was  there  aoy  skiff  or  aoy  atteadlng  boat 
attached  to  the  ferryboat,  or  any  in  dose  prox- 
imity to  it?" 

He  answered: 

"No,  not  that  I  saw.  Q.  Would  yon  have  seen 
them  if  they  had  been  there?  A.  I  probably 
would.  Q.  Was  there  any  skiff  or  anything  of 
that  kind  there  available  for  use  in  time  of 
emergency?" 

This  last  que8ti<»k  was  objected  to,  but 
the  objection  was  overruled,  and  the  witness 

answered : 

"There  was  a  skiff  on  the  other  side  of  the 
river  from  where  we  were;  yes,  sir." 

It  is  contended  by  the  appellant  that  this 
evidence  was  erroneous.  We  do  not  see  the 
relevancy  of  the  evidence ;  but,  even  though 
it  was  irrelevant  or  immaterial,  we  think  It 
was  entirely  harmless,  and  of  no.  conse- 
quence in  the  case. 

[3]  It  is  next  urged  that  the  trial  court 
erred  In  admitting  evidence  to  the  effect  that, 
after  the  acddent,  the  county  furnished 
chains  with  which  to  fasten  the  boat  to  the 
bank.  When  the  ferryman  was  upon  the 
stand,  be  was  asked  this  question: 

"Did  yon,  when  you  were  running  that  boat, 
have  chains  furnished  by  the  county  to  you  to 
use?" 

An  objection  was  made  to  this  question, 
and  sustained.  Then  the  following  occur- 
red: 

"Q.  Did  yon  request  the  county  commlsrion- 
ers  to  furnish  yon  with  any  fastenings  for  the 
boat?" 

There  was  on  objection  to  this,  and  the 
court  said: 

"I  don't  tiiink  yon  can  go  into  that  While  he 
was  tbere.  Q.  Do  yon  know  when  the  county 
did  furnish  chains  for  the  mooring  of  this  boat?" 

An  objection  was  made  to  tills,  and  over- 
ruled. 

"A.  Well,  it  was  after  I  turned  the  boat  over 
to  Mr.  Rose,  after  this  accident  happened.  Q. 
Before  that  time,  what  means  did  they  have  for 
mooring  the  boat  to  the  shore?" 

An  objection  was  overruled,  and  the  wit- 
ness answered: 

"Well  I  had  a  piece  of  rope  right  there.  Q. 
Furniehed  by  whom?    A.  It  was  furnished  by 

the  county." 

It  is  contended  by  the  appellant  that  this 
evidence  was  erroneous,  because  It  show.s 
a  change  of  coudltlon  after  the  accident. 
We  think  this  evidence  was  not  prejudicial, 
for  two  reasons:  First.  The  character  of 
the  fastening  was  not  claimed  as  negligence. 
Negligence  was  based  upon  the  nonuse  of 
the  fastening  provided.  The  rope  furnished 
was  not  used.  That  fact  was  the  negligence 
claimed.  Whether  the  fastening  provided 
was  a  chain  or  a  rope  would  make  no  dif- 
ference. '  Second.  The  court  iDstructed  the 
jury  spedflcally  to  the  effect  that: 

"Whatever  acts  have  been  done  or  means  pro- 
vided, if  any,  since  such  accident,  by  the  defend- 
ant, toward  making  the  boat  mora  safe  or  mort 
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secure,  is  no  flvidence  of  neglect  at  that  time  or 
prior  thereto,  and  you  are  instructed  not  to  con- 
aider  the  fact  that  other  or  differ^t  meana  have 
been  ad<^ted  since  sach  accident" 

It  follows  that,  if  there  was  any  error  at 
all  In  the  evidence  offered,  it  was  plainly 
cured  by.  ttals  instruction, 

[4]  The  aK>ellant  ars^nes  that  the  court 
erred  in  admitting  eTldence  of  certain  per- 
sons, wlio  had  crossed  the  ferry,  as  to  the 
way  the  ferry  was  operated,  and  as  to  their 
judgment  of  safe  operation.  It  is  argued  by 
the  appelant  that  these  witnesses  were  not 
experts,  and  that  It  was  error,  therefore,  to 
receive  their  Judgment.  These  witnesses 
testified  tbat  tbey  bad  used  this  ferry  upou 
different  occa^<ms.  One  of  these  witnesses 
had  built  the  ferry  bimself.  He  testified  as 
to  the  manner  of  its  opemtion,  and  as  to  the 
result  of  driricg  upon  the  ferry  in  particular 
ways.  We  are  satisfied  that  these  witnesses 
were  competent  to  give  their  opinions  upon 
the  results  of  their  experience  with  this  par- 
ticular boat. 

The  appellant  devotes  several  pages  of  its 
brief  to  a  criticism  of  the  Instructions.  It 
Is  not  necessary,  in  this  opinion,  to  set  out 
these  instructions.  We  have  read  them  care- 
fully, and  find  there  Is  no  merit  in  any  ot 
the  assfgmnents  thereon. 

[I]  The  appellant  selects  sent^ices'  and 
words  from  the  different  instructions,  and 
argues  that  these  seotoicea  and  words  do 
not  declare  the  law,  but,  taken  in  th^ 
setting,  as  used  In  the  instructions,  we  are 
satisfied  tliat  tbey  sufficiently  stated  the  law 
to  the  Jury. 

We  And  no  error  in  the  record,  and  the 
judgment  must  tberefbre  be  affirmed. 

ELLIS,  O.  J.,  and  HOIXIOHB,  PARKEB, 
and  rrLLERTON,  33.,  omcur. 


QVm  V.  BYERS  et  al.    (So.  13S70.) 
(Supreme  Court  of  WaahinRton.  April  3,  1817.) 

1.  CONTBACTB  *=»159— "RkNEWAL." 

In  general,  a  "renewal,"  as  applied  to  prom- 
issory InBtrumentB,  means  a  clumge  of  B<»ne- 
thing  old  for  somsuiing  new. 

[Ed.  Note,^For  other  definitions,  sae  Words 
and  Phrases,  first  and  Seccmd  Series,  BenewaL] 

2.  Ck)NTBACT8  «=»159— "Renbwai."  ahd  "Ex- 
tension "—Application  OF  WOBDS. 

In  leneral,  the  words  "renewal"  and  "exten- 
sim"  apidy  to  the  imrticular  debt  and  instru- 
ments between  the  same  parties  or  their  soeces- 
aors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  Extend;  Extension.] 

3.  CoNTEACTs  4=»159—CoHBTsnoTioH— Intui- 
tion OF  Parties. 

The  words  "renewal"  and  "ezteBsioB,"  are 
not  words  of  art,  having  no  legal  nor  technical 
significance,  and  may  mean  whatever  the  parties 
intended  when  coatractinK. 

4.  Mobtoaqes  ^»552— Certificates  or  Sale 
—Transfer— Con  sTBucTio  N. 

A  receiver  of  a  bank  owned  a  sheriff's  sale 
certificate  of  mortgaged  realty.   An  agent  act- 


ing for  on  undisclosed  principal  purchased  the 
certificate  from  the  receiver,  acting  through  an- 
other, who  had  also  aome  interest  in  the  cer- 
tificate, for  $20,000,  taking  assignment  in  blank. 
Out  of  the  agreed  purchase  price  of  the  certifi- 
cate the  agent  who  purchased  retained  $1,000. 
and  made  an  agreement  with  the  receiver  ot  the 
bank  and  the  party  acting  for  him  tiiat  the  $1,- 
000  might  he  held  in  escrow  by  the  agent,  and 
that  so  much  of  it  as  might  be  necessary  might 
be  used  toward  aecurin?  an  extension  of  the 
mortgage  on  the  land  and  a  renewal  of  the  mort- 
gage in  payment  of  any  bonus  or  commiaaion 
that  the  agent  might  be  required  to  pay.  but 
that  any  excess  remaining  between  the  amount 
necessary  to  negotiate  a  renewal  or  the' exten- 
sion of  the  loan  should  be  paid  to  the  receiver 
of  the  bank  and  the  party  acting  for  him.  Htid, 
tbat  the  language  of  the  contract,  construed  In 
the  li^ht  of  all  the  existing  circumstances  and 
oonditious  of  the  parties,  while  not  apt,  did  not 
require  the  re-estaDlishment  of  the  exiatlng  mort- 
gage to  the  then  mortgagee,  or  its  extenaim  of 
time  of  payment  to  the  huder  of  the  title. 

[Ed.  Note.— For  other  cases,  see  Mortxagea, 
Cent  Dig.  S  1580.] 

5.  MOBtOAOBS  «=92CS  —  EXTINGUISHUBNT  — 
PUBCBASE  BT  OWNEB  OF  LAND. 

Technically,  the  purchase  of  a  former  mort- 

gage  on  land  by  the  purchaser  of  a  sherHFs  cer- 
.ficate  of  sale  thereof  constituted  an  extinguish- 
ment of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  696.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  E.  H.  Gule  against  Ovid  A.  Dy- 
ers and  J.  W.  Godwin.  From  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

W.  A.  Eeene  and  3.  A.  Goie,  both  of  Seat- 
tle, for  appellant  Byers  ft  Byus,  of  Seattle, 
for  respondents. 

HOLCOMB,  J.  On  the  date  therein  stated 
the  parties  contracted  In  writing  as  follows: 

'^is  agreement,  made  and  entered  Into  this 
I2th  day  of  February,  1915,  between  Ovid  A. 
Byers,  party  of  the  first  part  and  B.  H.  Guie 
and  E.  O.  Patterson,  parties  of  the  second  part 
witnesseth:  That  one  thousand  dollars  <$1,000.< 
00)  of  the  purdiase  price  of  the  certificate  of 
purchase  <^  lot  one  (1),  block  aixty-aix  (66),  plat 
of  A.  A.  Denny's  addition  to  the  city  of  Seat- 
tle, which  the  purchase  money  receipt  provides 
sliall  be  held  in  escrow,  may  be  and  is  so  held 
by  the  said  first  party,  and  said  one  thousand 
dollars  ($1,000.00),  or  so  much  thereof  as  may 
be  necessary,  may  be  used  towards  securing  an 
extension  of  said  mortgage  and  a  renewal  of  said 
forty  thousand  dollar  ($40,000.00)  mortgage  in 
payment  of  such  bonus  or  commission  that  first 
party  may  be  required  to  pay,  but  any  excess  re- 
maining between  the  amount  neceaaary  to  nego- 
tiate a  roiewal  or  extension  ttf  said  loan  shall 
be  paid  to  the  parties  of  the -second  ^rt  wbldi 
shall  be  aocompliabed  on  or  before  August  16, 
1915. 

"In  witness  whereof,  the  parties  hereto  have 
set  their  hands  and  seals,  the  day  and  year  first 
above  written.  Ovid  A.  Byers,  [SeaL]  [Signed] 
by  Alpheus  Byers.  E.  P.  Patterson,  [Seal.] 
[Signed]  by  E.  H.  Guie.    B.  H.  Guie.  [Seal.]" 

The  agreement  Is  loosely  drawn.  It  ap- 
pears from  the  evidence,  however,  that  on 
and  prior  to  that  date  one  B.  O.  Patterson, 
as  receiver  of  the  Nye  &  Ormsby  County 
Bank  of  Carson  City,  Nev.,  was  the  owner  of 
a  sheriff's  sale  certificate,  as  purchaser  at 
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sheilfTB  sale  of  tbe  real  ostate  deaorlbed  In 
ttie  agreement;  that  on  about  Qie  date  of 
tlie  agreement,  the  respondent  Byers,  acting 
avowedly  for  an  undlacloBed  prlndml,  por- 
diased  the  certificate  of  sale  fnna  Pattenon, 
acting  through  appellant,  who  bad  also  some 
interest  In  the  certificate,  for  tibe  agreed  sum 
of  $2(^000,  taking  an  assignment  thereof  In 
Uank  (to  an  nnnamed  assignee)  i  that  oot  of 
the  agreed  purchase  price  of  tiie  certificate 
of  sale,  Byers  retained  the  9lfiOO,  and  at  the 
same  time  ent»ed  into  the  agreonent  set 
forOi;  that  aAerwards  the  Idmtity  of  the 
undisclosed  principal  for  whom  By^  was 
acting  was  dis<aoBed  to  be  reqwndent  <3od- 
win.  The  time  for  the  redemption  ftom  sale 
the  execution  debtors  under  the  assigned 
certificate  o0  sale  ^dred  oa  August  15, 
1J916.  At  the  time  of  the  OierUtn  sale  and 
at  the  time  of  the  bnuisatitlons  between  these 
parties,  there  was  a  prior  existing  mortgage 
on  the  real  estate  securing  a  note  of  f40,000, 
held  by  the  German  £laTlng8  A  Loan  Society 
of  San  Prandacov  Oal.  This  note  was  past 
due  and  the  xoortsage  foreclosaUe.  None  ot 
the  parties  to  the  agreemrat  had  the  means 
to  pay  and  saUsfy  It  Originally  and  until 
maturity  this  note  bore  Interest  at  the  rate 
of  0  per  centum  per  annum,  but  after  Fatter^ 
son  and  appellant  had  obtained  the  certifi- 
cate of  sale  some  arrangenrast  was  made, 
whereby  the  mortgagee  tras  paid  Interest 
at  7  per  cent,  bnt  no  definite  extension  of 
time  was  granted  by  the  mortgagee,  and  the 
mortgage  was  merely  continuing  by  forbear- 
ance on  its  part.  It  seems  that  the  annual 
Interest  charge  was  apportioned  and  pajrable 
and  was  paid  In  monthly  payments.  After 
purchasing  Qua  certificate  of  sale  and  making 
the  written  agre«nent  with  appellant,  CkHl- 
wln  attempted  to  secure  an  extension  or  re- 
newal of  the  note  and  mortgage  from  the 
mortgagee,  bat  was  unsuosssful,  the  mortga- 
gee reftisiiig  to  grant  audi  extmsloa  or  re- 
newal. He  then  borrowed  the  mon^  from  a 
bank  by  a  pwscHial  loan,  porchased  the  flO,- 

000  mortgage,  and  procured  Uie  assignment 
of  It  and  the  note  from  the  German  SaTlngs 
&  Loan  Society,  payment  of  which  se^s  to 
have  been  exacted  to  be  made  in  San  Fran- 
cisco, as  the  company  required  Interest  to  be 
paid  to  the  date  fit  its  recdpt  of  the  money 
in  San  Francisco,  some  three  or  tour  days 
after  the  transmission  of  the  money  from 
Seattla  Godwin,  then  negotiated  a  real  es- 
tate loan  from  the  Burlington  Trust  Com- 
pany of  New  ioA  upon  the  real  estete  men- 
tioned hex«ln,  together  with  some  ottaer  real 
estate  of  his  own,  and  thereby  obtelned  the 
mon^  with  which  to  satisfy  his  personal' 
loan  from  the  bank  which  had  been  used  to 
satisfy  or  purchase  the  former  mortgage. 
In  procuring  the  new  loan  he  expended,  for 
commissions  ¥787.46,  for  elimination  of  ab- 
stract of  title  to  the  new  mortgagee's  a^ 
tomeys  $50,  and  he  had  previously  paid  out 
to  the  former  mortgagee,  by  way  of  the  extra 

1  per  cmL  Interest  Xn»n.  the  date. of  the 


agreonent  wltti  appellant  to  July  20th  when 
be  purchased  the  former  mortgage,  $211.11; 
aggr^tlng  ^,046.06.  The  agreonait  In- 
Tolved  here  mafces  no  mention  of  the  extra 
Interest  at  1  per  cent  whldi  app^nt  had 
agreed  to  pay  to  the  mortgagee,  and  that 
mortgage  on  Ite  face  imnided  for- Interest 
only  at  6  pffl"  cent  instead  ot  7  per  cent 
The  $211.11  was  therefore  a  bonus  Charge  for 
the  forbearance  of  the  mortgagee  for  that 
period  of  time,  and  <me  wbiidi  appelant  had 
Initiated  and  kziew  would  be  exacted.  On 
August  18,  1910.  after  the  expiration  of  the 
time  limit  spedfied  In  the  written  agreonent 
appellant  demanded  of  both  reqMmdente  the 
payment  of  the  $1,000  left  In  escrow  with 
Byers.  on  Uie  ground  that  tbe  lottn  referred 
to  In  the  agreement  "was  never  extended  or 
renewed,  bmt  that  Mr.  Godwin  has  paid  off 
the  mortgage  by  tekii^  an  assignment  ot 
the  same."  The  foregoing  quotation  fully  ex- 
presses appellant's  contention  here.  After 
refusal  by  respondente  to  pay  0»  $1,000^  ap- 
pellant procured  an  assignment  to  him  ftom 
Receiver  Patterson,  and  began  his  action  to 
recover  the  money.  The  trial  judge  thou^ 
that  it  was  "manifest  on  the  face  of  the  oon- 
tract  that  the  parties  contemplated  and  un* 
dwstood  that  the '  purchaser  of  appellant's 
certificate  of  sale  (which  was  subject  to  tbs 
$40,000  mortgage)  had  to  have  a  roiewal  of 
the  loan,  that  he  could  not  pay  it"  and  that 
"the  spirit  and  intoit  was  that  the  purchas- 
er had  to  have  it  stayed  ott."  The  court  al- 
so considered  that  one  could  renew  a  loan 
whldi  lie  owed  one  creditor  with  another 
creditor;  that  one  could  get  an  extension  of 
an  exlsUng  mortgage  or.  If  not  could  ro- 
new  the  loan  with  some  other  lender.  Upon 
these  views  the  trial  court  refused  the  re- 
covery to  appellant 

[1]  We  adndt  some  difficulty  In  correctly 
Inteipretlng  the  agreement  Strictly  speak- 
ing, the  trial  Judge's  statement  of  the  mean- 
ing of  a  renewal  or  an  extension  may  not  be 
correct  In  general  a  renewal,  as  appllpd  to 
promissory  instrumente,  means  "a  change  of 
something  old  for  something  new;  as  the 
renewal  of  a  note."  Bonvier*B  Law  Diction- 
ary. It  has  been  defined  as  meaning  the  re- 
efltabllshm»t  itf  a  particular  contract  ftv  a 
longer  period  of  time;  to  restore  to  Ite  for^ 
mer  condition  an  obligation  on  wmdi  the 
time  of  payment  has  been  extended.  Kedey 
V.  Petty.  163  Ind.  179,  54  N.  B.  708.  And  It 
has  been  said  that : 

"To  renew.  In  its  pwular  sense,  is  to  refresh, 
revive,  or  rehabilitate  an  expiring  or  declining 
sQbject.  but  is  not  appropriate  to  describe  the 
making  of  a  new  contract  or  the  ereatiui  of  a 
new  existence."  Carter  t.  Brooklyn  Ufa  Ins. 
Co.,  110  N.  T.  UK,  17  N.  B.  890. 

"Extension"  has  been  defined  as  the  grant- 
ing of  further  time  in  which  to  do  something 
which  bas  been  set  down  for  a  particular 
day;  a  postponemrat  by  agreement  of  tbe 
parties  of  the  time  set  for  acting;  the  at 
lowance  on  the  part  ot  the  creditor  to  a  debt- 
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or  of  further  time  to  pay  a  debt  Oeotury 
Dictionary. 

[2]  In  general  these  words  apply  to  the  par- 
ticular debt  and  instruments  between  the 
same  parties  or  their  succeesors.  But  It  has 
also  been  said  that  "renc^wal"  means  "the 
substitution  of  a  new  right  or  (^ligation  for 
another  of  the  same  nature,"  and  that  "It  is 
not  a  word  of  art ;  it  has  no  legal  or  techni- 
cal significance."  Anderson's  Law  Diction- 
ary. Sponhaur  t.  Malloy,  21  Ind.  App.  287, 
52  N.  B.  24B.  In  Lowry  Nat  Bank  T.  FIckett, 
122  Oa.  489,  60  S.  E.  396,  it  was  held  that: 

'There  may  be  a  change  of  partiea.  There 
may  be  an  increase  of  security,  out  there  Is  no 
renewal  unless  the  obligation  is  the  same.  What 
makes  the  renewal  is  an  extension  o{  time  in 
wbidi  to  dischane  the  obligation.  If  the  obU- 
gation  changes,  there  can  be  no  renewal,  because 
uiere  can  be  no  such  thing  as  the  re-establish- 
ment of  an  dd  obligation  by  the  creation  of  a 
new  obllgatloa  different  in  character." 

[1]  Appelant  would  have  the  words  "re- 
newal" and  "extension"  applied  strictly  to 
the  existing  note  and  mortgage,  as  Implying 
only  that  they  were  to  be  renewed  and  ex- 
tended, and  to  nothing  elae.  Since  the  words 
are  not  "words  <tf  art,  and  have  no  Icsal  or 
tedmical  dgnlflcanoe,"  they  may  mean  what- 
ever the  parties  intended  .when  amtracting. 
Here  there  existed  a  prior  and  superior  In- 
cumbrance, securing  an  Indebtedness  of 
940,000.  It  was  past  dne  and  immediately 
enforceable.  Neither  party  could  then  pay 
and  discharge  It  Neither  party  could  be 
safe,  and  both  might  lose  title  to  the  real  es- 
tate nnd^  the  existing  condltloiuL  The  ap- 
pellant's  assignor  and  himself  sold  their 
right,  title,  and  interest  to  respondoits  sub- 
ject to  the  Incnmbrance  of  940,000:  ^,000 
was  set  aside  from  the  purchase  price  to  be 
jmid  for  renewing  a  debt  and  Incombranoe  of 
940,000.  It  was  assumed  that  the  charges 
and  expenses  of  resecmrlng.  If  possible,  the 
existing  loan  woaM  apinroxlmate  $1,000,  or 
that  sum  would  not  have  been  deducted  from 
the  pnrcSiase  money.  Hie  new  loan  cost  no 
more.  Aro«11aDt  lost  nothing.  Neltiier  party 
had  any  interest  ^rtiateror  in  seeurlng  a  re- 
newal to  or  an  exteooion  by  the  same  Incum- 
brancer. Sndi  renewal  to  or  extension  by 
that  Incombraneer  had  not  been  theretofore 
granted,  and  ttier^ore  In  all  probability 
would  not  be.  Appellant  and  bis  ai^ignor 
were  not  tn  a  position  to  expect  it  Nor 
could  they  ^ttier  gain  or  lose  by  the  making 
of  a  new  loan  by  another.  Tint  new  loan  .was 
for  the  same  amount 

[4]  nie  language  the  oxitract,  eonstened 
In  the  lii^t  of  all  tlie  ezlsUng  conditions  and 
the  dreumstaneea  of  the  parties,  while  not 
apt,  did  not  require  the  re-establishmoit  of 
the  existing  mortgage  to  the  then  mortgagee, 
or  its  octensliNa  of  time  payment  to  the 
holder  of  the  tiUe.  Obviously  that  was  known 
to  be  falvly  impostfble  of  obtaining. 

[I]  It  Is  tedmically  tme  as  asserted  by  ap- 
pellant that  the  purchase  of  the  forma-  mort- 


gage by  respondent  Godwin  constituted  an  ex- 
tingnlahmoit  thereof.  That,  howew,  was 
merely  a  temporary  expedient  for  the  prevwi- 
tlon  of  foreclosure  and  consequent  loss  of  ti- 
tle. He  merely  proceeded  with  due  business 
precaution  and  at  the  same  time  with  all  due 
diligence  to  protect  his  title.  Had  appellant 
and  his  assignor  retained  the  sherilTs  cer- 
tificate of  sale  In  themselves,  they  would,  no 
doubt,  have  been  compelled,  if  able,  to  pro- 
ceed In  the  same  way  and  take  the  same  or 
similar  steps  to  protect  their  Interests. 

All  things  considered,  we  conclude  that  the 
Judgment  of  the  superior  court  is  right,  and 
It  Is  therefore  affirmed. 

ELLIS,  a  J.,  and  UOUNT,  FULLEBTON, 
and  PABKBB,  JJ.*  concorrlnc 


HOBWrrZ  et  al.  v.  TTNITBD  STATES 
nDELTIT  &   OUABANTT  Oa 
(No.  18660.) 
(Supreme  Court  of  Wsshhigton.  April  8, 1017.) 

1.  IlTSITRAHOn  «x>621— BtTBOLABT  INSUXAHOB 

—Action— Pbematcbe  Chabaotsb. 
Where  a  policy  of  burglary  insorance  pro- 
vided that  no  salt  should  be  brought  until  three 
months  after  the  particulars  of  the  loss,  as  re- 
qidred,  had  been  furnished  the  company,  partlcn- 
lais  01  loss  were  famished  January  9tb,  and  the 
company  notified  insured  by  letter  that  it  dis- 
claimed liability  and  refused  paj^ent,  making 
no  objection  to  the  form  pr  sufficiency  of  the 
proofs,  action  on  the  policy  was  not  prematurely 
commenced  on  March  9th ;  the  only  purpose  ot 
the  provision  l)eing  to  give  the  company  time 
to  investigate  a  loss  and  the  extent  its  Ila> 
bility  without  being  harassed  with  suit,  so 
that  the  requirement  wu  satisfied  when  the 
company  announced  its  ocmcln^oii. 

[Ed.  Note.-rror  other  cases,  see  Insurance, 
Cent.  Dig.  H  1542,  1548.1 

2.  InSDBANOK  <8=>(Ht9(l)— BtiBOUaT  INSUB- 
AKC&— iNSITFnCIBNOT  OV  PXOOFS— WaIVXB. 

A  burglary  insurer's  refusal  to  rec<%nize  lia- 
bility for  a  lose  after  proofs  have  been  .furnish- 
ed, without  a  specific  objection  on  the  ground  of 
the  iiuuiBciency  of  the  proofs,  is  a  waiver  of 
any  informality  or  defects  in  them. 

[Ed.  Note.— For  other  cases,  see .  Insurance, 
Cent  Dig.  §8  1391, 1392.] 

3.  INSUBANCE  «=>335(2)— BtjbqulRT  Insub- 
ANCE— Mode  of  AcoouNxiNa  by  Insubbd. 

Where  holders  of  a  burglary  insurance  policy 
on  a  Btoidc  ladies'  ready  to  wear  furs,  eta, 
indicated  additims  to  theur  stock  hr  notation 
on  pads  bound  in  twok  form,  showing  me  articles 
purchased  and  the  price  paid,  and,  when  sales 
were  made,  made- out  slips  showing  the  article 
•old,  and  ascertained  their  stock .  on  band  by 
chedcfng  up  the  pads  with  the  slipsp  such  manner 
of  accounting  was  a  sulBcient  compliance  with 
the  burglary  policy,  providing  that  the  insurer 
shonld  not  be  liable  it  the  accounts  of  the  assur- 
ed were  not  so  kept  tiiat  the  actual  loss  could 
be  determined  Qierefrom. 
[Ed.  Note.— For  other  cases,  see  iBsuraBce, 
Dig.  I  868.] 

4.  InsaBAiTcx  «s»066(S}— IStmaLAxr  tneroB- 

ANCB— ACCODNTfr- SdJFICIKHCT  0»  Bvl- 
DBNOB. 

In  an  action  on  a  policy  of  burglary  insur- 
ance, evidence  Aeld  insufficient  to  Show  that  in- 
Bured's  accounts  were  either  fafcad  or  inaccurate. 
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or  that  th«  trial  court  wu  not  Jostified  In  find- 
ing that  mfficient  accotmtB  had  been  kept  in 
compliance  with  the  reqoiremeut  of  the  policy 
that  the  loss  muat  be  ascertainable  from  the 
accounts. 

lEd.  Note— For  other  casea,  see  Insnrance, 
Cent.  Dig.  SS  1711-1716.] 

5.  Evidence  «=!>5(2)— Jitdioiai,  Notice— Mat- 
ter OF  COIOCON  KnrOWUEDOE. 

It  is  common  knowledge  that  stocks  of  goods 
sold  under  compulsory  process  issued  oat  of 
coarta  sell  at  a  sacrifice. 

[Ed.  Note.— For  other  eases,  see  Evidoioe, 
Cent  TXg.  |  4.] 

6.  IlTSTTBANCE  «S»665(3)— BCTOLABT  IMBUB- 

ANCB— Ov9atTAi.nATioH  ow  GooDB— SunFi- 

CnENOT  or  BviDENOB. 
In  an  action  on  a  p<dicy  of  burglary  insnr- 
ance, evidence  held  insufficient  to  require  a  hold- 
ing that  the  goods  were  overvalued  by  insured 
when  applying  for  the  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  (§  1711-1716.] 

7.  InausANCE  «»665(1)— Bueoi-aet  Inbub- 

ANOB— InSUXABLB  InTEBBST  —  SUFROIXNOT 
OF  BVIDEKOB. 

In  an  action  on  a  policy  of  burglary  insur- 
ance, evidence  held  sufficient  to  sustain  finding 
of  the  trial  court  that  plaintiffs  were  the  real 
owners  of  the  goods  and  had  an  insurable  inter- 
est. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1708.3 

8.  Inbttrakce  «=>6e5(4)— Burglaet  Insub- 

ANCE— Loss— SUTFICIENCT  OF  EVIDENCE. 

In  an  action  on  a  policy  of  burglary  insur- 
ance, evidence  held  sufficient  to  show  that  a  loss 
by  burglary  was  sustained  by  plaintifEs. 

[Ed.  Note.— For  other  cases,  see  Insuranee, 
CenL  Dig.  {  1722.] 

Holcomb,  J.,  dissenting. 

Department  2.  Ai^)eal  from  Supoilor 
Court,  Whatcom  County;  Wm.  H.  Pembw> 
ton,  Judge. 

Action  by  L.  S.  Horwitz  and  another,  do- 
ing business  as  Horwitz  Bros.,  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Fr<Hn  a  Judgment  for  plalntUb,  de- 
fendant api}eals.  Affirmed. 

Bomahw  &  Abrams,  ot  B^llngbam,  for 
appdluit  S.  BL  Bnice,  BelUngham,  for 
respondents. 

FOLLSBTON,  J.  The  respondents 
brought  tbU  aetton  against  the  aiMi^nt  to 
reoom  on  a  policy  of  bar^ry  Insurance. 
The  cause  was  trted  by  the  court  sitting 
without  a  Jury.  Cnie  court  made  findings  of 
feet  and  condiuloiis  ci  law  fanaable  to  the 
revKmdents,  and  entered  Judgment  accord- 
ingly. TUs  appeal  Is  from  Judgment  so 
entered. 

[1]  The  first  assignment  <tf  wror  Is  that 
the  action  was  prematurely  commenced.  The 

P0UC7  IffOTlded: 

"No  suit  shall  be  brou^t  under  this  policy 
until  three  months  after  the  particulars  of  the 
loss  as  required  herein  have  been  furnished  to 
the  oompaoy,  nor  at  all  unless  commenced  with- 1 
in  twelve  months  after  the  date  of  the  burglary."  i 

The  particulars  of  the  loss  were  furnished 
the  company  on  January  9, 1915,  and  the  ac-  j 


tlon  was  conunenoed  by  the  service  of  a  snm^ 
mons  of  March  9,  1915,  a  time  within  the 
limitation  of  three  months.  But  the  record 
shows  that  the  company,  on  the  day  it  re- 
ceived the  partlealars  of  the  loes,  nottfled 
the  reepcmdents  by  lett^  that  tt  dladalmecl 
llablli^  and  refused  payment.  rwifc^F^g  no 
obJectl<m  to  the  tona  or  the  sufflctoney  tit 
the  proofs.  Since  the  (mly  pnrpose  of  this 
provision  of  the  policy  Is  to  allow  the  com- 
pany time  to  investigate  the  particulars  of 
the  loss  and  the  extent  of  Its  llaMUty  yrlth- 
out  beii^  harassed  witlK  the  burdens  of  a 
suit,  the  reqniremait  is  satisfied  when  the 
company  reaches  and  announces  Its  conclu- 
sion therecoi.  Cascade^  etc.,  Ins.  Co.  v.  Jour- 
nal Pub.  Co.,  1  Wash.  468.  25  Paa  881. 

[2]  It  Is  suggested  that  the  refusal  to  pay 
may  have  been  because  of  the  Insuffldencr 
of  the  proote;  but  the  announcemoit  ot  a 
r^usal  to  recognize  liability  for  a  loss  after 
proofs  have  been  furnished,  without  a  spe- 
cific objection  on  that  groand*  la  a  waiver 
of  any  Informality  or  defects  In  the  proofs. 
Cushlng  T.  Williamsburg  City  Fire  Ins.  Ca, 
30  Paa  786,  4  Wash.  S38. 

[I]  The  policy  provided  tliat  the  company 
should  not  be  UaUe  if  the  accounts  of  the 
assured  were  not  so  kept  that  the  actual 
loss  could  be  accurately  determined  there- 
from. The  Insured  pn^raty  conalsted  ot  a 
stock  ot  "ladies*  ready  to  wear  fucs,  raw 
furs,  feathers,  cloaks,  suits,  and  furnishing 
goods."  The  loss  claimed  was  for  furs  only. 
These  were  In  part  purchased  from  a  per- 
son who  had  inirchased  th»n  at  a'bankmpt 
sale,  and  were  In  part  furs  that  had  been 
purchased  subsequently  to  the  original  pur- 
chase and  added  to  the  stock.  The  respond- 
ents conducted  a  cash  business,  and  seem  to 
have  kept  no  uvular  books  of  account  An 
inventory  was  taken  at  the  time  the  store 
was  opened,  and  subsequent  additions  to  the 
sto<±  were  indicated  by  notatlcm  txa.  pads 
bound  in  book  form,  which  showed  the  ar- 
ticle purchased  and  the  price  paid  tlter^r. 
When  sales  were  made,  slips  showing  the 
artlde  aoii  were  also  made  out.  The  stodc 
on  hand  was  ascertained  by  checking  the  one 
with  the  other.  It  Is  ctmtended  that  tUs  is 
not  a  snfflci^t  compliance  with  the  require- 
ment of  the  p<^cy.  But  we  think  it  Is.  The 
requir^ent  Is  not  that  regular  books  of  ac- 
count be  kept,  but  only  that  the  accounts  of 
the  assured  be  so  is.vpt  "that  the  actual  loss 
may  be  accurately  determined  therefrom." 
Clearly  these  would  show  the  stock  on  hand 
at  the  time  of  th«  burglary.  Malln  v.  Mer- 
cantile Co.,  105  Mo.  App.  026.  80  S.  W.  66. 

[4]  The  appellant  argues  that  the  evi- 
dence shows  that  these  slips  were  faked; 
that  is,  manufactured  t<«  the  occasion  sub- 
sequent to  the  alleged  loss,  nils  is  founded 
on  the  testimony  of  an  adjuster  for  the  ap- 
pellant, sent  to  Investigate  the  loss,  who  says 
that  no  such'  sUpe  were  shown  to  him.  The 
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alipB  in  erldenoe  are  admittedly  copies,  or, 
pOThapa  better,  traztalatlofis  from  the  orlg^ 
InalB,  wfaidi  were  written  In  Ylddisli  by  tlie 
fiatiier  of  the  reqxMideDta,  wbo  had  tbe  ac- 
tive managnnent  of  tbe  bnatness.  Tbe  oeig' 
Inals  wtfe  not  called  for  by  either  idde,  nor 
wwe  they  introduced  In  evidence;  bat  ttie 
aocaraey  of  the  copy  or  translatton  was  tea- 
tifled  to  l>y  the  perty  who  made  them,  and 
no  effort  waa  made  to  ccmtradlct  him.  We 
do  not  think  these  facta  show  that  they  were 
either  faked  or  Inaccnrate,  or  ttiat  the  trial 
conrt  waa  not  justified  In  finding  that  saf- 
fictoitly  acenrate  aoeoonts  had  been  kc^t. 

[I,  •]  In  tt»  apidlcation  tot  the  insurance 
the  respondents  represented  that  the  Talne 
of  the  sto^  of  goods  Ml  which  the  insurance 
was  desired  was  f 8,000.  It  is  contended  that 
la  smdi  a  false  r^reseutation  of  the  true 
value  as  to  avoid  tbe  policy.  The  contention 
is  rested  largely  on  the  fact  that  Ihe  goods 
were  formerly  the  property  of  the  re^nd- 
fflts*  father,  who  became  bankrupt,  and  were 
sold  by  tbe  trustee  In  bankruptcy  to  one 
Schuman,  a  cousin  of  the  respcmdents,  for 
the  sum  of  f8,500.  But  It  was  testified 
one  of  the  respondents  that  they  paid  Sehn- 
man  for  the  poods  between  ^,000  and  ¥9,- 
000,  and  that  the  goods  inventoried  at  the 
time  of  the  pnrcimse— valntng  them  at  the 
current  cost  prices — In  tbe  sum  of  $0,700.74. 
It  was  testified  also  that  the  sto<^  had  been 
augmented  by  additional  purchases  between 
the  time  of  the  purcbase  from  Schuman  and 
the  time  of  the  application,  and  that  at  the 
time  of  tbe  appUcatlcui  It  was  of  no  less  val- 
ne  than  it  was  when  the  Inventory  was  tak- 
en. But  it  is  common  knowledge  that  stocks 
of  goods  sold  under  compulsory  process  is- 
sued out  of  courts  sell  at  a  sacrifice.  Indeed, 
It  is  well  known  that  men  engage  In  the 
business  of  buying  bankrupt  stocks  with  the 
Idea  of  profit;  and  the  fact  that  this  stock 
sold  at  so  high  a  price  at  the  bankrupt  sale 
rather  supports  than  contradicts  the  testi- 
mony that  Its  inventoried  value  was  in  ex- 
cess of  $9,000.  But,  be  this  as  It  may,  we 
cannot  say  that  the  good  tftlth  of  the  trans- 
action was  so  far  Impeadied  aa  to  require  a 
holding  that  the  goods  were  overvalued. 

[?]  Another  contrition  Is  that  the  respond- 
tsAs  were  not  tbe  real  owners  of  the  ^mds 
and  bad  no  Insurable  Interest  therein.  But 
as  to.  this  the  direct  testimony  was  all  the 
cither  way,  and  nothing  against  tfc  but  cir- 
cumstances^ more  or  less  su^idom,  perhaps, 
hut  seemingly  as  consistent  with  <me  theory 
as  the  other.  For  example,  It  was  shown 
that  the  respondents  were  yfiung  men,  aged 
respectively  23  and  24,  and  were  following 
pursuits  not  usually  very  lucrative,  that  the 
lire  insurance  on  the  goods  was  carried  In  the 
name  of  St^nman,  and  that  the  father  had  at 
different  times  referred  to  the  goods  as  bis 
own.  It  is  Uionght  that  the  reqEKHidents 
could  not  have  saved  from  their  earnings  a 
■nffldent  sum  of  mooay  to  buy  the  goods  at 


the  price  they  dalmed  to  have  paid  in  cash 
for  tiiem,  and  It  ia  condnded  that  the  ftither 
must  have  beoi  the  owner,  and  held  the 
gooda  in  the  name  of  hia  sons  for  some 
nltorlor  purpoae.  But  the  record  presents 
presumptions  equally  strong  supporting  a 
contrary  view.  Tlie  father  was  in  cfaaige 
of  the  store,  and  naturally  would  speak 
to  customers  and  othors  coming  into  the 
place  as  U  the  propetty  was  his  own.  This 
is  the  custom  of  the  trade  One  wonld  gathw 
from  the  pronouns  used  by  the  merest  tyro 
in  tbe  largest  department  store  that  fae  was 
the  proprietor  of  the  establishment  Again, 
ownership  in  the  father  seems  as  Improb- 
able as  ownership  In  the  sons,  If  the  matter 
Is  to  be  tested  by  ability  to  boy.  As  we  have 
before  indicated,  tbe  goods  ijor  Uie  greater 
part  were  the  property  of  the  father,  who  be- 
came a  bankrupt,  and  were  sold,  ostensibly 
at  least,  to  Schnman  for  ^SOO  In  cash  at 
a  bankrupt  sate.  If  we  condude  that  Schu- 
man waa  a  dnmn^  purdmser,  and  that  the 
cash  sum  pakt  was  the  money  of  the  father, 
It  Is  dlfllcult'  to  andentand  how  he  could 
have  become  possessed  of  so  laige  a  sum 
wMhout  the  knowledge  ct  his  creditors.  The 
business  In  which  he  was  formerly  engaged 
was  not  larg^  and  he  could  hardly  have 
retained  so  laige  a  sum  out  ot  his  bnalnesB 
without  exciting  suspicion  and  inquiry  from 
those  trusting  him  with  goods,  who  must 
have  ererdsed  the  usual  vigilance  displayed 
In  such  cases.  Cnearly  we  think  the  greater 
probability  la  tliat  the  sons  could  procure 
the  necessary  money  with  more  ease  than 
could  the  father.  Bat  after  all,  these  are 
mere  conjectures,  opposed  to  the  presump- 
tions of  honesty  whldi  obtain  In  every  cese^ 
and  are  contrary  to  the  direct  and  positive 
testluHmy  the  parties  to  the  transactional 
We  cannot  think  that  they  overcome  the  find- 
ings of  the  trial  conrt  who  heard  and  saw 
the  witnesses, 

[I]  lAstly,  It  Is  said  that  there  was  in 
feet  no  bursary,  and  oonseqnaitly  no  loss 
under  the  poU^.  This  was  the  point  to 
which  the  evidence  was  principally  directed, 
and  the  court  allowed  It  to  take  a  wide 
latitude.  We  do  not  feel  called  upon,  liow- 
erer,  to  discuss  It  at  length.  There  were 
some  suspicious  circumstances.  There  was 
evidence  tending  to  show  that  no  trace  of 
the  thieves  was  ever  found ;  that  tbe  door 
throuib  which  tbe  thleres  apparenUy  en- 
tered the  store  oonld  hardly  have  been 
forced  without  greater  Injury  to  the  sor- 
rodndlng  parts  than  waa  shown;  that  the 
respondents  frequently  visited  the  store  and 
carried  away  suit  cases,  which  appeared  to 
be  heavily  laden;  that  a  bunch  of  keys  was 
found  near  the  store,  ootanglad  In  which 
was  a  shtfft  piece  of  thread  similar  In  ap- 
pearance to  a  spod  of  thread  found  in  a 
drawer  of  a  sewing  machine  in  the  store: 
that  a  key  was  found  In  the  lock  of  the 
door  twisted  and  bent,  which  was  similar  in 
appearanee  to  a  key  stock  pordiaaed  a  few 
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da^  before  by  a  Btranger;  and  that  ttie 
father  discovered  txacks  on  the  morning  of 
the  burglary  leading  from  the  open  back  door 
of  the  building  which  were  not  visible  to 
searchers  examining  the  place  later.  There 
were  other  similar  drcum&tances  of  more 
or  less  weight,  but  a  careful  reading  of  the 
whole  falls  to  convince  us  that  no  loss  by 
burglary  was  In  fact  sustained.  Many  of  the 
circumstances  were  explained;  others  rest 
on  contradictory  testimony,  and  the  Infer- 
ences sought  to  be  drawn  therefrom  are  op- 
posed to  the  direct  and  positive  testimony 
on  behalf  of  the  respondents. 

Nor  are  the  drcumstances  relied  upon  in- 
consistent with  good  faith.  Burglars  are 
not  always  caught  The  amount  of  force 
required  to  open  a  locked  or .  bolted  door 
depends  upon  the  strength  of  the  lock,  and 
the,  damage  to  the  door  would  vary  in  pro- 
portion to  the  force  necessary  to  be  used. 
It  Is  not  inconsistent  with  good,  faith  that 
the  owners  of  a  store  should  frequently  visit 
It,  nor  that  In  going  and  coming  they  should 
carry  suit  coses ;  that  the  suit  cases  carried 
by  tbese  young  men  were  ever  heavily  laden 
Is  denied  by  them,  and  nothing  In  the  record 
shows  that  any  goods  taken  from  the  store 
were  fbund  in  or  traced  to  the  possession  of 
either  of  them.  It  is  not  Improbable  that  a 
burglar  entering  a  store  would  search  the 
drawers  of  a  sewing  machine,  and,  If  he 
found  a  bunch  of  keys,  take  it  out  with  the 
Idea  that  the  keys  might  unlock  other  more 
secret  places.  Nor  Is  it  strange  that  be 
would  drop  the  keys  the  momrat  he  was 
through  with  them,  that  no  unnecessary  evi- 
dence might  be  found  on  his  person  in  case 
he  should  be  caught.  And  surely  it  Is  just  as 
possible  that  a  thread  could  adhere  to  them 
when  carried  by  the  burglar  as  It  is  possible 
for  It  to  adhere  when  carried  by  the  pro- 
prietor or  manager  of  the  place  entered. 
The  circumstance  of  the  bent  and  twisted 
in  the  lock  of  the  door  has  weight  only 
as  a  link  in  the  chain  of  circumstances.  It 
was  not  traced  to  the  possession  of  the  man- 
ager of  the  store,  and  the  merchant  who  sold 
a  Edmllar  key  stock  a  few  days  before  would 
not  say  that  the  purchaser  was  one  of  the 
proprietors.  So  wltii  the  tracks:  The  father 
was  the  first  one  at  the  store  In  the  morning . 
after  the  burglary,  and  looked  when  frost 
was  still  on  tiie  ground,  and  says  they  were 
plainly  visible.  That  otikera  later  did  not 
And  them  would  not  be  strange. 

But  we  need  aot  pursue  the  inqnlxy.  In 
our  opinion  the  trial  court  det»rndned  'the 
qnestlotts  of  tact  according  to  the  prepon- 
derance of  the  evidence,  and  dM  not  err  in 
his  condnslcsiB  aa  to  the  law. 

The  judgment  Is  afflnned. 

MOUNT  and  PABKEB,  JJ.,  concur. 

HOLCOMB,  J.  To  my  mind  the  clrcum- 
ftontlal  evidence  of  reepondeuts,  tending  to 


establish  that  a  burglary  was  committed, 
was  greatly  overbalanced  by  the  circumstan- 
tial proof  and  logical  deductions  to  the  con- 
trary. I  am  therefore  omvinced  that  the 
evidence,  by  a  great  preponderance,  shows 
that  no  burglary  was  committed. 

Believing  that  the  judgment  should  be  le* 
versed*  I  dissent 


ROGERS  et  al.  v.  RBTNOIJ5S.  (No.  1377».) 
(Supreme  Court  of  Washington.   April  8, 

1.  Mines  and  Minebals  ^9ll2(3>— Ijxns— 
Estoppel  to  Dent  Liability. 

Where  partners  allowed  their  engines  to  be 
operated  some  months  by  a  mining  company  in 
wnich  they  were  interested,  and  in  negotiations 
to  release  the  company's  property  from  mecjian- 
ics'  liens  a^ed  to  a  proposed  mortgage  cov- 
ering the  engines,  thvs  were  eBtopped  to  deny 
the  engines'  liability  to  laborers  Boka  filed 
against  the  mining  company. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  235.] 

2.  Estoppel  ^3114— Pleadino. 

The  rule  that  estoppel  most  be  pleaded  does 
not  appl;  to  miners  daiming  laborers'  liens, 
who  did  not  know,  when  the  liens  were  fited  or 
the  action  brought,  that  third  parties,  against 
whom  they  urge  estt^pd,  would  daim  title  to 
part  of  the  property. 

[Ed.'  Note.— For  other  cases,  see  Estoppd, 
Cent  Dig.  I  8M.]  ^ 

3.  MlKBS  AITD  MmBALS  «Sb11^)— ESTOP- 
PEL —  Necessitt  or  niquiBT  Begabdiito 

OWNEBSIIP  OF  PbOPEBTT. 

Coal  miners  need  not  inquire  regarding  the 
ownership  of  tools  and  appliances  used  by  them, 
in  order  to  protect  theh:  right  to  laborers'  Hens. 

[Ed.  Note.— For  other  cases,  sea  Mines  and 
Mineral  Cent  Dig.  |  28C] 

4.  Mines  and  Mihebals  4=»1U(3)— Estoppel 
—Rbqdisites. 

The  owner  of  engines  used  in  a  coal  mine 
may  be  estopped  to  assert  bis  owoersbiD  there- 
of against  laborer's  lien  claimants,  although 
snch  claimants  did  not  prove  they  relied  upon 
their  employer's  supposed  ownership  of  the  en- 
gines, nor  did  the  owner  make  any  positive 
representations. 

[Ed.  Note.— For  other  casea^  see  Mines  and 
Minerals,  Cent  Dig.  |  235.] 

5.  Estoppel  <©=»t)5— What  GoNsnrnTEs. 

Estoppel  may  be  created  by  silence,  aa  well 
as  by  ^ken  word  or  overt  act 
[Ed.  Note.— For  other  cases,  eee  Bsbwpd, 

Cent  Dig.  g§  285-287.] 

Apartment  1.  Appeal  tnm  Saperioi 
Court,  King  County;  Kenneth  Maddutosh, 
Judge. 

Proceedings  1^  J.  U.  Rogers  and  others 
against  W.  P.  RcTnolds,  administrator  at  the 
estate  of  W.  D.  a  Spike,  deceased,  to  mforre 
lalwrers'  Hens.  Decree  tor  claimants,  and 
the  administrator  appeals.  Affirmed. 

Hudson,  Bolt  &  Harmon,  of  Tacoma,  for 
appellant.    Brady  &  Bummeos,  of  Seattle* 

for  respondents. 

MORRIS,  J.  Respondents  claim  laborers' 
liens  as  coal  miners  upon  certain  property 
as  the  property  of  the  Prince'  Coal  Mines 
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Gompaur-  Th^  appesl  Is  takei  from  a  de- 
cree in  tbelr  favor. 

[1]  The  appeal  Is  narrowed  down  to  two 
donkey  engines,  which  appellant  claims  were 
not  the  property  of  the  coal  mines  company, 
bat  were  loaned  to  ft  for  temporary  ose  by 
a  o^rtnershlp  composed  of  W.  D.  C.  Spike, 
deceased,  and  bis  broths,  A.  W.  Spike.  The 
mine  was  owned  by  one  Lambert,  with  whom 
W.  D.  C  Spike  made  a  contract  nnder  which 
be  entered  into  possession  and  commenced 
operation.  Shortly  thereafter  the  Prince  Coal 
Mines  Company  was  organized,  to  which 
Spike  transferred  all  his  Interest  The  work 
for  which  liens  are  claimed  was  performed 
between  NovembOT  1,  1914,  and  April  1,  1916, 
while  Uie  mine  was  <verated  by  the  coal 
mines  company.  On  behalf  of  appellant  it 
Is  claimed  that  It  was  established  that  these 
donkey  engines  were  at  all  times  the  property 
of  W.  D.  C.  Spike  and  A.  W.  Spike,  and  were 
taken  op  to  the  mines  in  December,  1914,  for 
temporary  use  only,  and  that  it  was  the  In- 
tention at  that  time  that  euxii  use  should 
continue  .90  days,  when  the  donkey  engines 
were  to  be  returned.  Upon  reaching  the  mine 
the  engines  were  used  continuously  as  part 
of  the  operating  equipment  until  the  mine 
was  closed  the  last  of  March,  1918;  one  of 
tlie  engines  being  used  to  pump  water  for  the 
coal  washers  and  the  other  attached  to  a 
boUer  tnmlshlDg  steam  used  In  the  opera- 
Uon  of  the  bankers  and  fan.  So  far  as  tbe 
record  shows,  there  was  nothing  at  the  time 
the  labor  was  performed  to  indicate  there 
was  any  copartnership  relation  between  the 
Spikes,  or  that  these  engines  belonged  to  any 
one  other  than  the  company  operating  the 
mine.  W.  D.  C.  Spike  was  the  main  spirit  in 
the  Prince  Coal  Mines  Company  and  practi- 
cally the  owner  of  Its  stock.  There  was  noth- 
ing to  Indicate  that  these  two  donkey  engines 
were  other  than  the  remainder  of  the  person- 
al pr^erty  used  In  the  dereloimient  of  the 
mine,  or  that  an^  one  otlter  than  W.  D.  C 
Spike  or  the  coal  mines  cuupany  claimed 
any  interest  In  them.  So  far  as  the  record 
shows,  the  present  dalra  to  these  two  enginra 
was  made  for  the  first  time  after  the  death 
of  W.  D.  a  BgUa  In  the  lOeadlng  of  am>el- 
lant  No  sndi  daim  was  made  by  W.  D.  <X 
Spike,  who,  prior  to  his  death,  had  penattt»d 
a  defbnlt  to  ran  against 

Daring  negotiations  looking  to  a  settlonent 
ot  these  labor  claims  an  attempt  was  made 
to  bring  about  a  settlement  by  giving  a  mort- 
gage to  a  trustee  on  ail  the  property  at  the 
mine.  The  description  of  the  property  in 
tUs  mortgage  was  broad  enough  to  include 
these  two  engines.  During  tJieae  negotia- 
tions W.  D.  G.  Si4k6  Informed  those  present 
representing  the  different  parties  that  these 
two  engines  were  Included  in  some  form  of 
aecnrity  he  bad  previonsly  given  a  Tacoma 
bank  to  secure  certain  of  his  obligations  to 
the  bank,  and  that  it  would  be  necessary  for 
him  to  obtain  a  release  from  the  bank  before 
164 


they  conki  be  Hated  with  the  other  security 
In  the  proposed  mortgage.  For  this  purpose 
he  went  to  the  bank  and  effected  some  form 
of  CTdiange  of  secnrities,  releasing  the  en- 
gines from  the  (daim  of  the  bank  and  bringing 
lAck  a  form  of  release  to  the  place  where  the 
negotiations  were  being  carried  on,  in  order 
that  the  engines  might  be  safely  and  legally 
Included  In  the  mortgage.  A.  W.  Spike  un- 
questionably was  present  during  a  part  of 
these  negotiations,  and  had  full  knowledge  of 
the  intention  to  include  the  two  ^glnes  In 
the  mortgage^  He  then  made  no  claim  that 
the  ownership  was  other  than  It  was  then 
In  effect  represented  to  be,  either  In  his 
brother  or  In  the  coal  mines  c<nnpany.  He 
not  only  failed  to  make  any  claim  then,  but 
oontinaed  In  his  failure  until  after  the  de- 
fault and  death  of  his  brother,  when  for 
the  first  time  he  puts  forth  the  claim  now 
contended  for  by  appellant  The  mortgage 
above  referred  to  was,  for  reasons  now  not 
necessary  to  detail,  never  executed;  but  Its 
executlcni  was  not  necessary  in  order  to  give 
due  evidentiary  weight  to  the  facts.  It  seems 
to  us  that  these  facts,  tak«i  In  connection 
with  others,  work  an  estoppel  against  any 
claim  on  the  part  of  A.  W.  Spike,  or  those 
representing  W.  D.  C.  Spike,  that  these  en- 
gines should  be  exempt  from  the  liens  as 
property  of  the  coal  mines  company. 

[2-4]  It  Is  true,  as  argued  by  appellant, 
that  as  a  general  rule  an  estoppel  must  be 
pleaded  and  proved,  and  that  there  must  be 
some  element  of  fraud,  either  in  the  Intention 
of  the  party  estopped  or  in  the  ^ect  of  the 
evidence  relied  upon.  So  far  as  the  plead- 
ings are  concerned,  no  claim  to  these  engines 
was  set  up  until  appellant  came  into  the  case, 
and  there  Is  nothing  to  indicate,  at  the  time 
the  respond^ts  performed  their  labor,  filed 
their  liens,  or  brought  this  action  to  fore- 
close them,  that  their  right  to  Indude  the 
engines  would  rest  upon  any  fOrm  of  estop- 
pel Appellant  assats  that  reqpondents  made 
no  inqniry  into  the  ownwshlp  of  these  en- 
gines, and  that,  had  they  done  so,  they  would 
have  learned  the  truth.  We  do  not  think 
that  the  law  requires  Chat  men  under  sa<h 
drcnmatances,  in  order  to  protect  their  rights, 
should  inquire  Into  ttte  ownership  of  the  tools 
and  appliances  used  by  them  In  the  perform- 
ance of  their  work.  Nor  is  it  necessary  to 
offer  proof  to  the  ^ect  that  the  work  was 
done  in  reliance  upon  the  ownership  of  these 
engines.  The  men  knew  by  whom  they  were 
employed,  what  they  were  to  do,  and  what 
was  being  famished  them  to  do  with.  They 
knew  whoever  was  operating  the  property 
employed  them  to  perform  certain  labor  and 
famished  them  with  certain  appliances,  and 
that  is  all  that  men  In  like  circumstances 
would  ever  know  or  be  charged  with  knowing 
in  the  absence  of  actual  or  constructive 
knowledge  to  the  contrary.  Nor  was  it  nec- 
essary for  these  claimants  to  do  any  act  dur- 
ing the  performance  of  this  labor  at  this  mine 
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to  indicate  that  they  looked  to  these  engines 
as  secuTlty  In  any  other  light  ttaaa  they  re- 
garded other  property,  whidi  to  all  Intents 
and  purposes,  so  far  as  any  outward  appear- 
ance vent,  mus  all  of  the  same  character  so 
far  as  Its  ownersh^  was  concerned. 

[I]  Neither  Is  it  necessary  to  point  to  any 
spedal  word  or  act  on  the  part  of  those  now 
represented  by  appellant  to  Justify  an  estop- 
pel; for  an  estoppel  will  be  created  by 
silence,  when  It  operates  as  a  fraud,  as  ef- 
fectually as  by  spoken  word  or  overt  act. 
Estoppel  is  a  doctrine  enforceable  by  the 
courts  whenever  the  equities  of  the  particular 
case  demand  it.  Sometimes  it  may  be  pred- 
icated upon  word  or  action ;  sometimes  upon 
the  lack  of  them ;  but,  whatever  Its  origin, 
it  Is  invoked  in  the  interest  of  equity  and 
good  conscience.  Reading  this  record,  and 
glTing  to  all  the  facts  that  weight  which  in 
our  opinion  they  should  receive,  we  are  con- 
vinced, as  was  the  lower  court,  that  these 
lien  claimants  axe  mtltled  to  relief  as  against 
these  engines. 

The  Judgmmt  Is  affirmed. 

BLUS,  O.  J.,  and  CHADWIOK,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


BIEB  T.  OLEMBNTS  et  al.   (No.  13930.) 
(Supreme  Court  of  Washington.  April  4,  1917.) 
iNJDNCnoN  «=»4— TBMPORABT  INJUNCTION. 

Regardless  of  the  right  of  an  appellant  who 
was  granted  a  temporary  injunction  to  continue 
the  same  pending  appeal  by  giving  a  supersedeas 
bond  under  Rem.  Code  1915,  \  1728,  the  Supreme 
Court,  under  Const,  art  4,  1.4,  declaring  that 
the  Supreme  Court  shall  have  power  to  issue 
all  writs  necesaary  and  proper  to  the  complete 
exercise  of  its  appellate  and  revisory  Jurisdic- 
tion, may,  in  a  suit  to  enjoin  the  execution  and 
negotiation  of  county  bonds  where  Judgment 
was  against  appellant,  issue  in  behalf  of  its 
appellate  jurisdiction  an  order  restraining  execa- 
tion  and  issuance  pending  determiuati<»i  of  ap- 
peal, the  county  officers  consenting  to  the  order, 
for  a  diflpoflal  of  the  bonds  to  bona-  &de  purchas- 
ers would  create  obligations  not  subject  to  at- 
tack, regardless  of  the  outcome  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  4.] 

Department  2,  Original  proceeding  by  H. 
A.  Bier  against  James  B.  Clements  and  oth- 
ers, to  obtain  an  order  in  the  nature  of  a 
writ  of  mandate  requiring  the  superior  court 
to  fix  the  amount  of  a  supersedeas  bond  to 
keep  in  force  a  restraining  order  Issued 
against  respondents  at  the  commencement  of 
the  action,  or  in  the  alternative  an  order  In 
substance  the  same  as  the  restraining  order. 
Order  Issued. 

M.  V.  Oose,  of  Pomeroy,  Moulbm  &  J«£- 
fi»y,  of  Komewlek,  and  W.  V.  Tanner  and 
Scott  Z.  Henderson,  both  of  Olympla,  for 
plaintiff.  Donworth  &  Todd,  of  Seattle,  a 
W.  Fristoe,  of  Prosaer,  B.  A.  Davis,  of  Pas- 
co, and  Zrat  ft  Powell,  of  Spokane,  tor  de- 
fendants. 


PARKER,  X  App6Ila&t  H.  A.  Bier  MOekB 
an  order  of  this  court  In  the  nature  ct  a  man- 
date to  the  superior  conit  for  Benton  coun- 
ty requiring  that  court  to  fix  flie  amount  of 
a  supersedeas  bond  which  he  may  give  to  the 
end  that  he  may  have  kept  In  force  the  re- 
straining order  issued  against  respondents 
by  that  court  upon  the  commencement  of  this 
action,  which  order  It  is  insisted  became  and 
was  in  effect  a  temporary  injunction  at  the 
time  of  the  rendering  of  the  Judgment  of 
dismissal  <a  the  action.  Appellant  also  seeks 
in  the  alternative  an  order  of  this  court  in 
substance  the  same  as  the  restraining  order 
issued  against  respondents  by  the  superior 
court  and  kept  in  force  up  to  the  time  of  the 
rendering  of  the  judgment  of  dismissal,  to 
the  end  that  the  judgment  ultimately  to  be 
rendered  in  this  case  upon  appeal,  should  it 
be  favorable  to  appellant,  shall  not  be  un- 
availing. 

Appellant,  a  resident  and  taxpayer  of  Ben- 
ton county,  commenced  this  action  in  the  su- 
perior court  of  that  county  on  December  4, 
1916,  against  the  commissioners,  treasurer, 
and  auditor  of  the  county,  seeking  to  have 
them  enjoined  from  executing,  issuing,  or  ne- 
gotiating the  sale  of  negotiable  bonds  of  the 
county  which  they  purposed  to  execute  and 
negotiate  In  the  total  amount  of  $12&,000 
to  raise  funds  for  the  building  of  a  court- 
house. Upon  the  filing  of  appellant's  com- 
plaint and  a  showing  In  that  bdialf,  but  we 
assume  without  notice,  the  superior  court 
issued  a  temporary  restraining  order  re- 
straining respondents  "from  performing  any 
further  acts  whatsoever  in  connection  with 
the  issuing,  signing,  execntlng,  delivering,  or 
negotiating  of  bonds  for  the  purpose  of  build- 
ing a  courthouse  In  Benton  county.  Wash., 
until  the  further  order  of  the  court."  No 
attempt  was  made  to  have  this  temporary  re- 
straining order  dissolved,  but  1^  agreement 
of  counsel  for  all  parties  the  cause  was  heard 
and  submitted  to  the  court  tor  final  decision 
upon  the  merits  on  December  13,  1916,  wh^ 
it  was  by  the  court  taken  under  adrisem«it 
and  the  restraining  order  cmtlnaed  in  force 
by  an  order  as  foUovni: 

"It  being  deemed  necessary  that  said  tem- 
porary restraining  order  be  condnaed  in  force 
until  the  final  determination  of  said  matter  and 
until  the  enti7  of  jndgment  herein,  and  the 
court  being  fally  advised  in  the  premlsee :  It  is 
therefore  ordered  by  tbe  court  that  the  tempora- 
ry restrainioK  order  heretofore  issued  in  this 
matter  be  and  the  same  is  hereby  continued  in 
force  until  the  final  determination  and  entry 
of  judgramt  herein,  and  tbe  defendants  are  re- 
strained and  eojoiaed  from  performing  any  of 
the  acts  set  forth  and  mentioned  in  said  tem- 
porary restraining  order  until  entry  of  final 
judgment  herein,  or  until  the  said  temporBTy 
restraining  order  shall  have  been  dissolved." 

On  December  29,  1916,  the  court  rendered 
Its  final  Judgment  as  follows: 

"The  plaintifTs  prayer  for  a  iwrmanent  in- 
junction against  the  defendants  be  and  the  same 
is  hereby  denied,  the  temporary  restraining  or- 
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d«r  heretolm  bnad  la  HSmiA-ma,  and  plaln- 
dfTs  action  is  dismiand  with  piejadlce." 

From  thla  Judgment  appellant  has  perfect- 
ed his  appeal  to  this  court.  Immedlat^r  iqh 
on  perfecting  hla  appeal  be  applied  to  the 
Judge  of  the  anperlor  court  for  au  order  flx- 
tag  the  amount  ot  a  anp^wdeas  b<md  which 
he  might  give  to  the  aid  that  the  Judgment 
be  superseded  In  ao  far  as  It  dlssolTed  the 
restralDlDg  order,  and  that  that  order  be 
kept  in  force  as  a  temporary  Injunction  pend- 
ing the  anneal  tn  this  court.  The  superior 
court  being  of  the  opiidon  that  the  restrain- 
ing order  Is  not  such  an  order  as  may  be 
k^t  in  force  pending  appeal,  denied  the  ap- 
pllcatlcm  to  az  the  amount  of  a  supersedeas 
bond,  and  thereupon  this  appllcatlcm  was 
made  in  this  court.  Since  the  rendering  of 
the  Judgment  In  the  superior  court  and  the 
perfecting  of  the  appeal  therefrom,  some  of 
the  original  defendants  and  tespondoits, 
county  officers,  have  been  succeeded  In  of- 
fice by  others  elected  at  the  general  election 
held  in  November,  1916.  l%e  members  of 
the  new  board  of  county  commissltmers  so 
formed,  now  respondents,  have  by  their  at- 
torneys filed  in  this  court  their  consent  that 
the  Judgment  of  the  superior  court  be  super- 
seded as  prayed  for  by  appellant  pending 
the  determination  of  the  cause  upoa  appeal 
in  this  court.  The  bonds  in  question  have 
not  yet  been  executed  in  form,  though  they 
have  been  prepared  and  apparently  need  only 
the  attesting  signature  of  the  county  audi- 
tor and  the  Impression  of  his  seal  of  office 
thereon  to  render  than  complete  In  form  as 
n^^otlable  bonds,  evldencliig  Indebtedneaa  of 
Bent<m  county. 

[1  ]  Counsel  for  appellant  insist  that  the  re- 
straining  order  became  In  effect  a  temporary 
lnJunctl<Hi  aach  as  to  entitle  him  to  have  It 
remain  In  force  as  a  matter  of  right  upon 
giving  a  supersedeas  bond  in  view  of  the  fact 
that  It  was  by  express  order  of  the  superior 
court  continued  In  force  after  hearing  the 
case  upon  Ihe  merits  pending  a  final  decision 
In  the  superior  court.  That  a  temporary  In- 
Jimctlon  Issued  upon  notice  and  hearing  may 
be  so  h^t  In  force  by  superseding  the  final 
Judgment  upon  appeal.  In  so  far  as  the  Judg- 
ment dissolves  such  temporary  Injunction,  is 
rendered  plain  by  the  provisions  of  section 
1723,  Rem.  Code.  It  would  also  seem  that  a 
temporary  restraining  order  may  in  form  be 
continued  in  force  by  the  superior  court  un- 
der audi  drcamstances  as  to  become  In  effect 
a  temporary  tnJuncUon,  and  thereby  be  ren- 
dered capable  of  being  k^t  In  torce  as  such 
by  a  supersedeas  bond,  as  provided  by  sec- 
tion 1723,  Rem.  Code.  Such,  In  substance, 
was  the  view  expressed  by  this  court  In  State 
ex  rel.  Fei^uson  v.  Grady,  71  Wash.  1,  5, 
127  Pac.  Sf35.  However,  being  of  the  opin- 
ion tliat  appellant  Is  entitled  to  a  stay  of  the 
effect  of  the  Judgment  here  appealed  from  In 
so  far  as  It  dissolves  the  temporary  restrain- 
ing order,  and  it  being  the  settled  law  of  this 


state  that  this  oocut  may  In  Its  discretion  so 
act  In  aid  of  tts  appellate  JurisdlctliHi,  we 
need  not  both^  ourselves  with  the  question 
of  appelbint's  strict  legal  rlg^t  onder  the 
statute  to  have  Oie  superior  court  fix  tiie 
amount  of  a  supersedeas  bond  to  be  given 
him  to  the  eiul  that  he  may  thereby  baveeucb 
stay  aa  a  matter  of  right  without  apidlca- 
tUm  to  this  courtr  SecUon  4,  art  4,  State 
Crastltution ;  Campbell  Lumber  Co.  v.  Deei) 
River  Loggbiff  Ca,  68  Wash.  431,  128  Pac. 
S96. 

We  think  that  little  need  be  sold  In  view 
of  the  facts  we  have  above  noticed  to  ahow 
that  In  the  exercise  of  its  sound  discretion 
this  court  should  now  make  such  order  as 
will  effectually  restrain  req>ondents  from 
proceeding  further  in  the  signing,  sealing, 
execution,  Issuance,  or  negotiation  of  the 
bonds  In  question  pending  the  disposition  of 
this  case  upon  appeal.  No  material  hard- 
ship can  come  to  respondents  by  such  a  su- 
persedeas, while  great  and  irreparable  In- 
jury might  result  to  appellant  for  want  of 
such  a  supersedeas  In  view  of  the  fact  that 
the  bonds  proposed  to  be  Issued  are  negotia- 
ble in  form  and  apparently  will  carry  upon 
their  face  such  evidence  of  their  negotlabili- 
ty,  regularity,  and  power  of  the  county  of- 
ficers to  Issue  them  as  to  render  it  highly 
probable  that  they  would  become  absolute 
binding  obligations,  evidencing  a  debt  of 
Benton  county  if  they  should  fall  Into  the 
hands  of  Innocent  holders.  This,  together 
with  the  fact  that  the  county  commissioners, 
the  present  r^pondents,  have  by  their  counsel 
consented  that  BMtitx  a  supersedeas  may  be 
had,  we  think,  Is  sufficient  to  warrant  us  In 
granting  supersedeas  In  aid  of  our  appellate 
jurisdictl(xi  in  the  case.  It  seona  almost 
Inconceivable  that  the  other  respondents  can 
be  Injured  thereby.* 

Upon  the  application  being  made  to  this 
court,  we  caused  to  be  issued  a  temporary 
writ  of  supersedeas  and  stay  of  iwoceedings 
to  remain  In  force  pending  a  further  hearing 
when  all  parties  could  be  heard.  Appellant 
executed,  with  a  sure^,  a  bond  In  compli- 
ance with  the  court's  order  as  a  cwditlon 
precedent  to  the  issuance  of  the  writ.  This 
bond  we  think  Is  sufficient  to  protect  re- 
spondents from  all  possible  damage  which 
can  result  to  them  by  reason  of  the  continu- 
ance of  that  writ  In  force  until  the  final  dis- 
position of  the  cause  in  this  court. 

It  Is  therefore  ordered  that  the  writ  of 
supersedeas  so  Issued  out  of  this  court  be 
continued  in  full  force  and  effect  until  tl\e 
final  disposition  of  the  cause  In  this  court, 
and  that  all  of  the  reqKmdents,  Indudlng 
those  who  have  become  defendants  and  re- 
spondmts  as  successors  In  (Ace  ot  the  orig- 
inal defehdauts  and  respondents,  be  and  they 
are  hereby  directed  to  refrain  from  pfoceed- 
ing  further  with  the  signing,  sealing,  issuing, 
negotiation,  or  sale  of  the  bonds  of  Benton 
county  lu  question  until  the  final  dlflipoBltioa 
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of  t2ie  canae  npca  an>eal  in  tbl«  court,  or  on- 
til  the  further  order  of  tills  court 

ELLIS,  G.  J.,  and  MOUMT,  rDLLDBTOM^ 
and  HOLCOMB,  JJ.,  concur. 


STATE  T.  WILBT.    (Na  3822.) 
OSuproae  Court  of  Montana.   Mardi  23, 1917.) 

1.  Cbihutal  Law  «=>829(3)  —  Tbial  ~  Xir- 
ffraucnoivs. 

In  a  prosecation  for  grand  larcoiy,  where 
the  Gonrt  charred  that  a  xelonloos  Intoit  moat 
have  accompanied  the  taking  to  oonatituto  la^ 
ceny,  and  that,  to  find  defendant  euil^.  it  was 
necessary  to  find  that  he  took  the  propertj 
knowing  that  it  was  not  hia,  intmding  then  to 
steal  and  convert  it,  the  refusal  of  requested 
instructions  that  the  felonious  intent  to  steal 
must  have  accompanied  the  original  talcing, 
and  that,  if  it  did  not,  larceny  was  not  com- 
mitted,  thouxh  it  might  appear  that  defend- 
ant afterwards  converted  the  property,  was  not 
erroneous;  it  not  being  error  to  refuse  a  cor- 
rect instruction  whose  suhject-matter  is  cov- 
ered by  appropriate  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  2011.] 

2.  iNmcntEKT  AND  Infosmation  «=^9  — 

CHABOINa  CbIHB  DlVinXD  INTO  DEOBEBft— 

Statute. 

Whore  a  specific  crime  is  divided  into  do- 
mes, it  is  sufficient  to  charge  the  commission 
01  the  substantive  <^^8e,  it  bang  the  jury's 
duty,  under  Bev.  Codes,  I  to  detumfne 

from  the  evidence  the  particular  degree  ot  the 
crime  of  which  accused  is  guilty. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  CeuL  Dig.  iS  180,  181.} 

8.  Labgbitt  «=s79— InaTBUCTioNs. 

In  a  proeecuti<m  for  grand  larceny,  where 
the  information  charged  theft  of  a  horse,  the 
stealing  of  whidl  is  grand  larcoiy  without  ref- 
erence to  its'  value,  the  court  was  not  in  error 
for  defining  to  the  ^ury  the  offense  of  larceny, 
as  well  as  the  particular  degree  of  it  of  whidi 
defendant  was  guilty,  if  guilty  at  all. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S§  187,  188.1 

4.  EjABcenT  «s»64(l>— "ItecEWT  Possesszok*' 

OF  StoLEM  PhOPERTY— "BECfiNTLT." 

"Recently,"  or  "recent  possession,"  as  used 
in  the  proposition  that  reo^it  possession  of 
stolen  property  has  probative  value  in  a  prosecu- 
tion for  larceny,  refers  to  possession  in  defend- 
ant soon  after  ccmimiSBion  of  the  larceny,  and 
not  to  possession  immediately  b^ore  the  infoiv 
mation  is  filed  or  trial  had. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.-  H  170, 176. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Senrnd  Series,  Recently.] 

5.  Labcent  €=>55  —  Peincipal  and  Accks- 
sobt— sufficienot  oe  evidence. 

In  a  prosecution  for  grand  larceny,  evidence 
held  to  justify  the  inference  that  a  party  ot^er 
than  defendant  was  the  principal  in  the  crime, 
and  that  defendant  aided  and  abetted  him  in  its 
commission. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  8S  152.  164,  165,  167-169.] 

6.  Cbiminai.  Law  «=9814(19)  —  Trial  —  In- 
btbuctionb. 

In  a  prosecution  for  grand  larceny,  where 
the  ccurt  charged^  in  substance.  Rev,  Codes,  St 
8119^  9167,  defining  a  principal,  and  advising 
the  jury  that  the  distinction  between  accessory 


before  the  fact  and  a  principal  In  a  fekmy  caas 

has  been  abrogated  by  statute,  and  that  all  per- 
sons concerned  in  the  commission  of  a  felony, 
directly  or  indirectly,  are  to  be  prosecuted  as 
princ^als,  such  insl^uotionB  were  not  improper 
as  impljring  that  a  felony  had  been  committed, 
though  they  might  hare  been  amplified  some- 
what to  make  a  concrete  application. 

[Bid.  Hlvtb^Vw  other  easei^  aae  Orimlnal 
Law,  Cent.  Dig.  S  1879^1 

Appeal  from  District  Court,  BaraBl  Coun- 
ty ;  R.  Lee  McCuIlocb,  Judge. 

B,  S.  Wile;  was  convicted  of  grand  lar- 
ceny, and  from  the  Judgment  and  an  order 
denying  him  new  trial,  lie  appeals.  Affirmed. 

J.  D.  Taylor,  of  HamUtcm,  for  appellant. 
J.  B.  Folndeztw,  Atty.  Q&l,  and  J.  H.  At 
Tord,  Ajut,  At^.  QvD.,  for  the  Btateb 

HOLLOWAY,  J.  B.  S.  Wiley  was  convict- 
ed of  jgrand  larceny,  and  appealed  from  :be 
Judgment  and  from  an  order  denying  blm  a 
new  triaL 

The  evidence  (rffered  by  the  Btate  discloses 
that  in  the  aipring  of  1914  John  &  Treece,  the 
owuer  ct  a  small  bUick  gelding  branded  com- 
bination J.  T.  inverted,  turned  the  animal 
out  on  the  range  in  Bavalll  county ;  that 
la  July  following,  the  same  animal  waa  seen 
in  the  defendant's  possesalon;  that  the  de- 
fendant again  turned  the  animal  out  aa  the 
range;  that  In  Octobw  tlw  animal  was  in 
defendant's  possession,  and  continued  in  his 
possession  until  about  the  end  of  November; 
that  during  this  period  defendant  attempted 
to  trade  It  to  Claude  Camffin;  that  about  Um 
last  of  NoTember  hp  traded  it  to  Tom  Ran- 
dolph, who  kept  it  throughout  the  winter  nua 
branded  it  In  the  spring  of  1915;  that  3ooa 
thereafter  the  owner  discovered  the  animal 
in  Randolph's  possesalcm  and  laid  claim  to 
it;  that  Treeoe,  Randolph,  and  defendant  met 
In  Hamilton  within  a  few  days,  and  defend- 
ant then  stated  to  Treece  that  he  had  secur- 
ed the  animal  In  good  faith  from  one  Jensen 
from  the  Big  Hole  country,  and  had  In  turn 
traded  It  to  Randolph;  that  later  defendant 
told  Treece  that  hla  first  story  was  false, 
and  that  it  was  invented  at  the  suggestion  of 
Randolph  to  clear  him  from  any  appearan<:e 
of  wrongdoing ;  that  In  fact  the  animal  wus 
gathered  In  defendant's  pasture  with  animals 
belonging  to  defendant;  that  Randolph,  see- 
ing the  animal  and  being  Informed  by  de- 
fendant that  it  was  api)arently  an  unbranded 
estray,  took  It  from  defendant's  possesslwi, 
and  later  placed  his  own  brand  upon  it  Dp- 
on  the  trial  the  court  gave  certain  Instruc- 
tions which  were  excepted  to  by  the  defend- 
ant and  refused  two  instructions  tendered 
by  the  defendant 

[1]  1.  In  each  of  the  two  offered  Instmo- 
tloas  the  defendant  sought  to  hare  Impressed 
upon  the  Jury  the  Idea  that  the  felonious  In- 
tent to  steal  must  have  accompanied  tlie 
original  taking,  and  that  If  It  did  nOt  larceny 
was  not  committed  even  though  It  might  ap- 


«B>Ver  viasr  euss  m«  asms  teple  and  RBT-NUUBBR  la  sU  Ksr-Nuialwrsd  pigssu  and  Udintes 


Digitized  by 


Google 


OOBKBB  T.  OOWSN 


85 


peer  that  defandant  afterward  converted  the 
aoimsl  to  talB  own  nae  with  Intut  to  depiiTO 
the  trae  ownor  of  hla  proporty.  Ooncedlng, 
for  tbe  Bake  of  argDment,  that  each  of  these 
toidered  instmctKHiB  Is  ccwrect.  It  does  not 
follow  that  the  court  erred  In  refusing  them. 
In  instnictkm  8,  eLven,  the  court  charged 
that  **a  ttiontoaa  intent  must  have  accom- 
panied" the  taking  in  order  to  oonstltnte 
larceny,  and  In  inatrnctlmi  5  the  Jory  was 
informed  that  in  order  to  find  the  defendant 
guilty,  It  was  necessary  to  find  that  the  de- 
fendant took  the  animal  into  bis  possesdMi, 
that  he  knew  at  the  time  that  it  wbb  not  his 
proi>art7,  "and  that  he  intuided  Iheu  to  ateiil 
and  convert  it  to  his  own  use,"  etc.  We 
think  the  jury  could  not  have  misunderstood 
the  meaning  which  tbe  conrt  intended  to 
convey  by  these  expressions.  It  la  not  error 
to  refuse  a  correct  Instmctlw  when  the 
court  has  fully  covered  the  subject  by  appro- 
priate Instructions  given.  State  v.  MartLo, 
29  Mont  273,  74  Pac.  725. 

2.  The  court  defined  larceny  In  the  lan- 
guage of  section  8642,  Revised  Codes,  and 
grand  larcMiy  In  the  language  of  subdivision 
4,  {  8645,  Revised  Codes.  Counsel  tor  ap- 
pellant appar^tly  assumes  tiiat  the  court 
gave  different  deflnitl<Mis  of  the  same  offense, 
some  of  which  were  not  applicable  to  the 
facts  of  this  case;  but  attention  is  directed 
to  tbe  fact  that  the  substantive  crime  defin- 
ed in  chapter  5,  tit.  13,  pt.  1,  of  tbe  Penal 
Code  la  larceny,  and  that  grand  laroeny  and 
petit  larceny  are  but  the  two  separate  de- 
grees of  that  crime.  Section  8642  defines 
larceny,  and  section  8644  provides: 

"Larceny  is  divided  into  two  degrees,  the  first 
ot  which  IS  termed  grand  laroeiiy,  the  second 
Iietlt  lareray." 

There  is  no  punistmient  prescribed  for 
larceny  as  sucii,  but  the  degree  of  punish- 
ment is  made  to  depend  upon  the  d^ree  of 
the  oima    Sections  8647,  8648,  Rev.  Codes. 

[2]  Speaking  generally,  where  a  specific 
crime  is  divided  into  degrees,  It  is  suffldeut 
to  charge  tbe  commission  of  the  substantive 
offense  (State  v.  Copenhaver,  86  Mont  342, 
89  Pac.  61 ;  State  v.  Mlsb,  36  Mont  168,  92 
Pac.  459,  122  Am.  St  Rep.  343),  and  it  Is  then 
made  the  duty  of  the  Jury  to  determine  from 
the  evidence  the  particular  degree  of  the 
crime  of  which  the  accused  is  gnUt7i  U  guilt 
be  shown.  Rev.  Codes,  S  9324. 

[3]  It  is  true  that  the  Information  (±arges 
the  theft  of  an  animal  the  stealing  of  which 
is  grand  larceny  without  reference  to  its 
value;  but  even  so,  tbe  substantive  crime 
is  larceny,  and  no  fault  can  be  found  with 
the  court  for  defining  that  offense  as  well 
as  the  particular  degree  of  it  of  which  the 
defendant  was  guilty,  if  guilty  at  all.  There 
is  not  anything  said  in  State  v.  Dickinson, 
21  Mont.  595,  66  Pac.  539,  in  confilct  With 
these  views.  In  this  instance  the  court  re- 
peatedly Impressed  upon  the  Jurors  the  fact 


that  they  must  find  the  allegatt(Hu  of  tbe  in- 
formation to  be  tme  In  order  to  retnm  a 
verdict  of  guilty. 

[4]  3.  By  instruction  11  the  court  advised 
the  Jaiy  of  the  probative  value  of  evidence 
of  reoait  possession  of  atoHea.  pn^rty.  The 
cA>Jectlon  u^ed  upon  ns  Is  that  there  la  not 
any  evidence  that  the  defendant  was  In  pos- 
session of  the  animal  in  question,  recently, 
that  is,  immediate  before  the  information 
was  filed  in  June,  1015.  Appellant  miscou- 
celves  the  meaning  of  the  term  "recently,"  as 
applied  in  tliis  connection  In  the  law  of 
larceny.  "Recently"  or  "recent  possesion" 
refers  to  possessicm  in  the  defendant  soon 
after  the  commlssloo  of  the  larceny,  and  not 
to  possession  Immediately  before  the  informa- 
tioa  Is  filed  or  a  trial  had.  4  Wfxia  and 
Phrases,  Second  Series,  206;  State  t.  Will- 
ette,  46  Mont.  826,  127  Pac.  1018.  • 

[S]  4.  The  court  gave.  In  substance,  sec- 
tions 8119  and  9167,  Revised  Codes,  defining 
a  principal  and  ad\i3ing  the  Jury  that  the 
distinction  between  accessory  before  the  fact 
and  a  principal  in  a  felony  case  has  bevu 
abrogated  by  statute,  and  that  all  persons 
concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  con- 
stituting the  offense  or  aid  and  abet  in  Its 
commission,  are  to  be  prosecuted  as  princi- 
pals. The  objection  urged  to  theee  Instruc- 
tions is  that  there  is  not  any  evidence  which 
warrants  their  submission,  but  with  this  wc 
do  not  agree.  Taking  the  evidence  as  a 
whole,  we  think  the  Jury  ml^t,  with  proprie- 
ty, have  drawn  the  inference  that  Randolph 
was  the  titular  principal,  and  that  this  de- 
fendant aided  and  abetted  him  in  tbe  coin- 
mission  of  the  offense. 

[6]  Neither  of  these  Instructions  is  open  to 
tbe  charge  that  it  implies  that  a  felony  had 
been  committed.  They  might  have  been  am- 
plified somewhat  to  make  a  concrete  applica- 
tion, but  def^dant  did  not  ask  that  an> 
such  application  be  made. 

There  Is  not  any  merit  in  tbe  contentious 
made  in  behalf  of  appellant,  and  tbe  judg- 
ment and  order  are  accordingly  affirmed. 

Affirmed. 

SANNEB,'  J.,  concurs.  Mr.  CBiief  Justice 
BRANTLY,  behig  absent  takes  no  part  In 
tbe  foregoing  decision. 


CORKER  V.  COWEN. 

(Supr«ne  Court  of  Idaho.    March  20,  1917.) 

1.  SCEOOU  ANn  SCHOOI.  DiSTBIOTB  «=:»63(5)— 
NONPIBFOBMAircn  OV  DOTIBS— IlfFOBUATIOIf 

— SXATUTB. 
Where,  under  section  7459,  Rev.  Codes,  au- 
thorizing the  district  court  to  entertain  an  in- 
fonoatioD  verified  the  oath  of  any  person 
against  an  officer  within  its  jurisdiction,  acous- 
iog  him  of  charging  and  couecting  illegal  fees 
or  with  having  refused  or  neglected  to  perform 
his  official  duties,  an  information  cbargea  that 
the  defendant  knowingly,  willfolly,  and  inten- 
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tiMiall;  failed,  neglected,  and  refaaed  to  perform 
her  duties,  but  the  record  shows  that  defendant 
performed  her  duties,  such  an  informatiou  was 
properly  dismiBsed  by  the  diirtxict  court 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sehocd  DiBtrieti.  Gent.  Dig.  {  1S8.] 

2.  Schools  and  Soroox.  Dibtbiots  «=»58(6)— 
NoHPKwoiucAirai  or  Dimu9— Applicatxoh 
OF  Statute. 

Where  an  information  alleges  that  defend- 
ant Imowingly,  tvillfully,  and  intentionall;  charg- 
ed and  collected  large  sums  of  money  for  her 
services  as  (derk  of  a  school  boerd,  in  addition 
to  the  salary  allowed  her  by  law,  but  it  appears 
that  such  sums  of  money  were  paid  to  her  onder 
a  contract  for  services  indepenaent  of  her  duties 
as  said  clerk,  section  7459,  Iter.  Codes,  does  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  133.1 

3.  Schools  and  School  Distbicts  €=>53t5)— 
Officebb— MisraASAHOB— ConsTBUcnoN  OF 
Statute. 

Section  74B0,  Rev.  Codes,  in  so  far  as  it  re- 
lates to  the  {performance  of  official  duties,  is  not 
designed  to  cover  acta  of  officers  amounting  to  a 
mis£ea«tnee,  and  such  acts  are  not  within  the 
purview  of  said  section.  The  section  is  aimed  at 
nonfeasance,  that  is,  failure  on  the  part  of  offi- 
cers to  act  at  aU,  where  an  act  ia  required  by 
law. 

[Bd.  Note.— For  otlier  cases,  see  Sdiools  and 
Sdiool  Districts,  Cmt  Dig.  S  133.1 

Appeal  from  District  Court.  Elmore  Coun- 
ty; Chas.  O.  Stockalager,  Judge. 

Action  by  C.  E.  Corker  to  remove  Kittle  S. 
Cowen,  sduKd  trustee,  under  the  provlsiouB 
of  BeT.  Codes,  |  7459,  and  to  recover  a  pen- 
alty. Judgment  tor  defendiuit  dismissing  the 
Information,  and  plaintiff  appeals.  Affirmed. 

W.  C.  Howie,  of  Movntain  Home,  for  ap- 
pellant L.  B.  Green,  of  Moantalp  Home,  and 
e:.  I.  Perky  and  Wyman  &  Wyman,  all  of 
Boise,  for  respondent. 

PER  CURIAM.  Tbia  action  was  brought 
under  section  7459,  Rev.  Codes,  for  the  puiv 
pose  of  depriving  respondent  of  her  office  as 
member  and  clerk  of  the  board  of  school  trus- 
tees of  sdtool  district  No.  6,  of  Elmore  county, 
and  obtaining  a  Judgment  of  $500  against  said 
re^ondent  and  In  favor  of  appellant,  the  in- 
former. Two  separate  causes  of  action  are 
set  out  In  the  verified  information,  which  was 
filed  by  appellant  on  the  24th  day  of  Febru- 
ary, 1914.  The  first  cause  of  action,  after 
setting  out  the  respondent's  election  as  a 
member  and  clerk  of  said  board  in  1909  and 
her  continual  service  since  that  date,  alleges 
that  for  the  years  ending  July  1,  1912,  and 
July  1,  1913,  the  respondent  knowingly,  will- 
fully, and  Intentionally  charged  and  collect- 
ed from  said  school  district  large  sums  of 
money  as  compensation  for  her  services  as 
said  clerk,  in  addition  to  the  amount  allowed 
her  by  law  for  the  taking  of  the  census  of 
said  scbool  district  The  second  cause  of  ac- 
tion, after  alleging  the  election  and  service 
of  tbe  req?ondent  as  a  member  and  clerk  of 
tbe  said  board  of  sdiool  trustees,  as  above 
stated,  proceeds  to  enumerate  Instances  In 


wbi^  the  respondent  is  alleged  to  bave  fail- 
ed to  perform  the  duties  required  of  taer  by 
law.  It  Is  alleged  that  tbe  reBp(»td«it  and 
one  otber,  oomprldng  a  majority  of  said 
board,  knowingly,  -wlllfally,  and  intentlm- 
ally  failed  to  make  a  report,  both  <m  tbe  Ist 
day  of  July,  1912,  and  aa  the  Ist  day  of  July, 
1918,  as  required  by  section  01,  c.  159,  Sess. 
Laws  lOll,  but  made  a  pretended  report, 
wblcb  was  not  properly  itemized,  contained 
many  misstatements,  and  made  no  reference 
to  other  sums  doe  and  owing  to  the  said  dis- 
trict; that  she  knowingly,  willfully,  and  in- 
tentionally &iled,  n^lected,  and  refused  to 
submit  to  competitlTe  Idds,  as  required  by 
snbdivlston  ''g,"  |  68,  c.  115,  Sess.  Laws  191S, 
certain  construction  and  repair  work  of  and 
I>ertalnlng  to  said  school  district;  and  that 
respondent,  as  clerk  of  said  board,  baa  fail- 
ed, neglected,  and  refused  to  keep  the  records 
and  minutes  of  said  board's  proceedings  as 
required  by  law.  Upon  the  strength  of  this 
Information  the  court  issued  a  citation  to  the 
respondent,  who  thereupon  filed  her  answer, 
in  effect  denying  all  the  allegations  of  said 
information.  The  cause  came  on  regnlarly 
for  trial  before  the  court  on  the  10th  day  of 
March,  1914.  A  trial  was  thereupon  had 
and  the  Information  was  dismissed  by  the 
trial  court,  for  the  reason  that  the  charges 
contained  therein  were  not  sustained  by  the 
evidence.  This  is  an  appeal  frwn  the  Judg- 
ment of  dismissal  of  said  Information.  The 
appellant  relies  upon  the  following  assign- 
ments of  error,  to  wit: 

"The  court  erred  in  his  statement,  which  may 
be  termed  his  'findings,'  in  not  passing  upon 
the  question  as  to  whether  or  not  the  defendant 
had  charged  and  collected  illeral  fees  for  serv- 
ices rendered  by  her,  in  not  finding  as  to  wheth- 
er or  not  die  aad  let  the  contracts  spoken  of 
without  calling  t<ft  sealed  bids,  and  whether  or 
not  slie  had  tailed  to  keep  proper  records  as 
required  by  law.  The  court  erred  in  not  holding 
that  the  penalties  of  the  law  should  be  impoaed 
upon  tiie  defendant  for  her  failure  to  comply 
idth  the  law." 

[11  As  to  those  matters  referred  to  In  the 
first  paragraph  of  appellant's  assignment  of 
errors  this  court  Is  without  Jurisdiction,  for 
the  reason  that  the  errors  there  assigned 
have  reference  to  the  opinion  of  the  trial 
court,  which,  though  incorporated  into  the 
record,  Is  not  properly  a  part  thereof  under 
section  4818,  Rev.  Codes,  as  amended  by  Sess. 
Laws  1911,  p.  375,  which  i^ecifies  the  con- 
tents of  the  record  on  appeal.  Graham  v. 
Linehan,  1  Idaho,  780;  Williams  v.  Boise 
Basin  Min.,  eta,  Oo.,  11  Idaho,  233,  81  Pac. 
646;  Taylor  v.  McCormlck,  7  Idaho,  524,  64 
•Paa  239 ;  Stewart  Mining  Co.  v.  Ontario  Min- 
ing Co.,  23  Idaho,  724,  132  Pac.  787;  Smith 
V.  Farls-Kesl  Construction  Go.,  27  Idaho,  407, 
150  Pac.  25.  It  Is  not  within  the  province  of 
this  court  on  an  appeal  to  question  the 
soundness  of  the  trial  court's  reasons  In  giv- 
,  Ing  its  dedslon,  for  they  cannot  affect  the 
Judgmmt  itself,  however  enlightening  they 
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m&y  be  to  counsel  contemplatlDg  an  appeal. 
PennsylTanla  Co.  t.  Versten,  140  111.  637.  30 
N.  EX  540.  15  L.  R.  A.  796. 

Under  appellant's  second  assignment  of  er- 
ror,  above  quoted,  we  think  may  be  consid- 
ered the  merits  of  thin  appeal.  However,  It 
la  not  the  pnrpose  of  the  court  to  dlscnss  all 
of  the  details  appearing  In  the  record  and 
raised  by  the  briefs  of  counsel,  for  the  rea- 
son that  practically  every  vital  Isene  raised 
on  this  appeal  has  been  passed  on  previously 
by  this  court,  In  cases  where  the  surrounding 
drenmstanoes  were  veir  almllftr  to  Qie  one  at 
bar. 

The  statute  In  question  In  effect  provides 
that  any  officer  found  "guilty  of  charging 
and  collecting  illegal  fees  for  services  ren- 
dered or  to  be  rendered  In  his  office,  or  [who] 
has  refused  or  neglected  to  perform  the  offi- 
cial duties  pertaining  to  his  office,"  must  be 
derived  of  said  office,  and  a  Judgment  of 
$500  entered  against  him  and  In  favor  of  the 
informer.  The  object  of  this  statute  is  to 
enable  an  Individual,  having  the  knowledge 
that  an  officer  Is  using  bis  official  position  as 
a  medium  of  extortion  and  wrong,  to  oust 
said  official ;  the  provislra  for  a  judgment  of 
9500  In  favor  of  the  Informer  being  merely 
incidental  to  the  main  object  In  re  Smith 
V.  Ung,  68  Cal.  324,  0  Pac.  171.  Its  provi- 
sions are  penal  and  very  severe.  MlUer  v. 
Smith.  7  Idaho,  204,  01  Pac.  824;  Trlplett  v. 
Munter,  50  CaL  644 ;  Thurston  v.  Clark,  107 
Oal.  285.  40  Pac  435;  KUbum  v.  Law.  Ill 
Cal.  237,  48  Pac.  615. 

[2]  Under  the  diargo  of  collection  of  Il- 
legal fees,  the  appellant  alleges  that  respond- 
ent, in  additl<»i  to  her  salary,  annually  re- 
ceived f75,  under  an  agreement  with  the 
school  board.  This  was  for  making  copies  of 
the  census  report.  It  Is  claimed  that  this  la 
an  Illegal  contract,  and  within  the  purview 
of  the  statute  In  question.  This  p<^t  has 
been  decided  by  this  court  In  the  case  of  Mo- 
Boberts  v.  Hoar,  28  Idaho.  163,  152  Pac. 
1046,  where  the  court,  thou^  finding  that  a 
contract,  somewhat  similar  to  that  alleged  in 
the  Instant  case,  was  void  ab  Initio,  yet  held 
that  such  an  Illegal  contract  was  not  wlt^dn 
the  spirit  of  section  7469,  Rev.  Codes. 

[3]  It  Is  contended  at  some  length  that  the 
respondent  failed,  neglected,  and  refused  to 
perform  her  official  duties,  In  that  she  failed 
to  make  two  annual  reports,  as  required  by 
law.  But  It  Is  conceded  that  she  did  make 
the  reports.  Having  done  so,  there  was  not 
a  failure,  neglect,  or  refusal  upon  her  part 
to  perform  her  official  duties  In  this  respect, 
although  the  r^rts  may  not  have  been  tech- 
nically correct,  and  therefore  she  would  not 
be  subject  to  removal  from  office  or  the  pay- 
ment of  the  penalty  prescribed  under  the 
provisions  of  section  7-159,  supra.  Corker  v. 
Pence,  12  Idaho,  152,  S5  Pac.  388.  In  that 
case  It  was  shown  that  the  board  of  eguallza- 
tlcm  had  failed  completely  In  assessing  the 
proper^  of  their  county  at  Its  fair  cash  val- 
ue, bat  It  was  held  tbat  cbe  tact  that  tli^ 


had  met  and  acted  was  sufficient  to  clear 
them  of  the  accusations  with  which  they 
were  charged.  The  court  also  stated  that  if 
the  parties  had  acted  corruptly  they  would 
not  be  within  the  purview  of  section  7450, 
supra,  but  rather  within  section  7445,  Rev. 
Codes. 

While  the  wording  of  the  information  In 
the  Instant  case  follows  the  words  of  the 
statute  very  closely,  and  If  the  appellant  had 
proven  all  that  he  alleged,  the  Information, 
no  doubt,  would  not  have  been  dismissed, 
still  without  discussing  separately  the  alleg- 
ed wrongful  actions  of  respondent  in  connec- 
tion with  other  members  of  the  board,  name- 
ly, her  failure  and  neglect  to  submit  certain 
work  done  for  and  on  behalf  of  the  school 
district  to  competitive  bids,  the  building  of 
the  temporary  Reverse  schoolhouse  without 
submitting  the  cwistructlon  thereof  to  com- 
petitive bids,  and  her  alleged  failure  and 
neglect  to  keep  proper  records  of  the  pro- 
ceedings of  said  school  district  and  prefer 
minutes  of  the  meetings  of  said  board,  suf- 
fice It  to  say,  the  evidence  offered  in  sup- 
port of  these  various  charges  Is  not,  in  our 
(pinion,  sufficient  to  warrant  ns  in  revers- 
ing the  judgment  of  the  trial  court,  and, 
even  If  true,  would  not  establish  the  charges 
made  against  respondent,  namely,  that  she 
was  guilty  of  charging  and  collecting  illegal 
fees  for  services  rendered,  or  to  be  rendered, 
in  her  office,  or  that  she  refused  to^  perform 
the  official  duties  pertaining  to  her  t^ce. 
The  acts  complained  ot.  If  proven,  would  con- 
stitute, not  a  nonfeasance  in  office,  but  a  mis- 
feasance in  offlce,  and  would  not  come  with- 
in the  provisions  of  section  7459,  supra. 
Daugherty  v.  Nagel,  28  Idaho,  302,  154  Pac. 
375;  Collman  v.  Gordon,  27  Idaho,  351,  149 
Pac.  294. 

Judgment  of  the  trial  court  la  sustained. 
Costa  awarded  to  respondent 


CORKER  V.  AKE. 
(Supreme  Court  of  Idaho.    March  20,  1017.) 

Appeal  from  IMstrict  Court,  Elmore  County ; 
Chas.  O.  Stockslager,  Judge. 

Action  by  G.  £.  Cwker  against  F.  -P.  Ake. 
Judgment  for  defendant,  ami  plaintiff  appeals. 

Afiirmed. 

W.  C.  Howie,  of  Mountain  Home,  for  appel- 
lant E.  M.  Wolfe,  of  Twin  Falls,  L.  B.  Green, 
of  Mountain  Home,  and  Perky  &  Grow,  of  Boise, 
tot  respondent 

PER  CURIAM.  Bj;  stipulation,  the  above- 
entitled  case  is  submitted  with  the  case  of 
Corker  v.  Cowen,  164  Pac.  85,  the  record  in 
the  latter  case  to  constitute  the  renwd  in  the 
above-entitled  cose,  with  the  following  excep- 
tion, to  wit: 

"That  either  of  the  parties  to  this  action  mav 
introdnce  such  additional  evidence  as  they  idiall 
desire,  and  shall  offer  such  modifications  and  re- 
offers  of  evidence  as  they  shall  desire." 

At  the  trial  certain  additional  evidence  was 
introduced  by  both  parties  to  this  action,  but  we 
do  not  think  that  any  of  the  evidence  so  in- 
troduced materially  differentiates  the  instant 
case  from  that  of  Cork«r  t.  Cowoi,  snpia.   On  ^ 
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the  authority  of  tiiat  case  the  judgment  itf  the 
district  court  if  affirmed.  Costs  awarded  to 
respfmdent. 


RBES  T.  OOBHAM. 
(Supreme  Court  of  Idaho.    March  19,  1917.) 

1.  Cancellation  of  Inbtetjiientb  €=>47  — 
mobtoage— sniticienct  ot  evidence. 

Beldt  that  the  evidence  in  this  case  shown 
b7  the  record  is  sufficient  to  supiwrt  the  find- 
ings and  Jadgment  of  the  lower  court. 

[Ed.  Note.— For  other  casRs,  see  Cancellation 
of  loatruments,  Cent  Dig.  S§  102,  103.] 

2.  JnET  «ft=>13(l,  14)— Right  to  Jubt  Tbial 
— Gancelution  of  Mortgage. 

In  determining  the  question  of  whether  or 
not  parties  are  entitled  to  a  trial  by  jury,  courts 
must  look  to  the  ultimate  and  entire  relief 
sought;  and  where,  in  order  for  the  court  to  ren- 
der a  Judgment  which  would  give  adequate  relief, 
it  would  be  necessary  to  decree  the  cancellation 
oi  a  mortf^ge  and  the  surrender  of  a  note,  snch 
relief  could  only  be  available  b;  the  exercise  of 
the  equitable  jurisdiction  of  the  court,  and  the 
parties  would  not  be  entitled  to  a  Jar;  trial. 

[Ed.  Note.— For  other  cases,  see  Jnzy,  Cent. 
I>ig.  Si  35,  52,  63.] 

8.  EQurrT«s»381  — iKrraBOOATOBXES— FnfD- 

IKOS— Etpbct. 
Where  GS>ecific  interrogatories  are  submitted 
to  a  jury  in  either  a  legal  or  equitable  action, 
the  findings  of  the  Jury  in  response  thereto  are 
not  binding  upon  the  court,  which  mo^  disre- 
gard such  findings  if  they  are  clearly  i^inst  the 
evidence,  and  find  the  facts  as  shown  by  the  evi- 
dence before  it. 

[Ed.  Note.— For  other  cases,  see  Elquity,  Cent 
Dig.  H  813-817.] 

Appeal  from  District  Court,  Lemhi  County; 
J.  M.  Stevems,  Judge. 

Action  by  John  E.  Rees  against  O.  W. 
Gorham,  to  cancel  a  mortgage  and  to  require 
defendant  to  surrender  to  plaintiff  a  note  and 
for  the  recovery  at  damages.  Judgment  for 
plaintiff,  motloii  for  new  trial  denied,  and 
defendant  appeals.  AfOrmed. 

(VBrten  &  Qlennon,  of  Salmon,  for  appel- 
lant. E.  W.  Whitcomb,  of  Salmon,  for  re- 
spondent 

BUIXIB^  O.  J.  IUb  l8  an  appeal  from  an 
<ffder  oi  tbe  trial  oonrt  denying  a  motion  for 
a  new  tilal;  no  anpeal  was  taken  from  the 
Jndgment  Tbe  facts  are:  On  and  prior  to 
the  21st  ^  of  Febman^,  1911.  re^ndent 
was  in  the  poBsesslim  of  and  was  the  owner 
of  certain  lode  mining  dainu  in  lionhi  coun- 
ty, location  noUoea  of  which  are  rectnrded  In 
the  office  of  tbe  recorder  of  that  county.  On 
said  date  the  respondent  gare  appelant  his 
pnxnissory  note  in  writing,  dated  February 
21,  1011,  for  the  aom  of  $2,210,  payaUe  two 
years  after  Ita  date*  with  intwest  at  the 
rate  ot  8  pw  cent,  per  annum,  payable  an- 
nually, and  to  secure  the  payment  there<tf 
gave  appelant  a  mortgage  on  the  said  claimB, 
which  mortgage  la  also  recorded  in  the  afOee 
(tf  the  recorder  ot  aald  county.  On  or  about 
tbe  2d  day  of  April,  1912,  respondent  gave 
appelant  a  power  of  attorney,  authorlxing 
and  empowering  blm  to  sell  and  dispose  of 


the  said  mining  claims,  and  permitting  ap> 
pellaut  to  enter  Into  the  possession  thereof, 
with  tbe  understanding  that  appellant  should 
not  sell  said  imiperty  for  less  than  $5,000, 
Vfhlcti  was  to  be  equally  divided  between  re- 
spondent and  appellant  In  case  of  a  sale,  and 
re^ndrat's  note  and  mortgage  in  that  event 
were  to  be  canceled  and  discharged.  Tbe 
trial  court  found,  and  the  finding  ia  support- 
ed by  tbe  evidence,  that: 

Appellant,  "with  intent  to  defraud  and  deprive 
the  plaiaUff  of  his  right,  title,  and  interest  ia 
said  mining  claims  and  the  value  and  tbe  mar- 
ket price  thereof,  did  wrongfully  and  fraudulent- 
ly and  with  intent  to  deprive  the  plaintiff  of  the 
title  and  value  of  the  said  claims,  permit  and 
allow  one  J.  A.  Nash  to  relocate  all  of  the  said 
claims  on  or  about  the  Ist  day  of  January,  1913, 
and  thereby  the  plaintiff  lost  his  title  in  and  to 
the  said  claims.' 

On  the  24th  of  March,  1913,  respondent 
commenced  bis  action  against  api>ellant,  set- 
ting forth  the  facta  as  above  alleged,  and 
the  further  fact  tbat  at  tbe  time  of  the  giv- 
ing of  the  power  of  attorney  above  referred 
to  appelant  undertook  and  agreed  to  do  tbe 
assessment  work  on  said  claims,  and  to  de- 
duct from  the  sale  price,  when  the  claims 
should  be  sold,  a  sum  sufficient  to  reimburse 
blm  for  whatever  expense  he  might  Incur 
in  doing  the  assessment  work.  His  complaint 
contained  a  prayer  for  damages,  and  for  a 
decree  canceling  the  mortgage  of  record  and 
requiting  the  appellant  to  deliver  to  him 
tbe  said  note,  and  decreeing  both  the  note 
and  mortgage  null  and  void.  Tbe  answer 
put  in  issue  tbe  matters  set  forth  In  tbe  com- 
plaint, and  a  cross-complaint  was  filed  for 
the  foreclosure  of  the  said  mortgage,  to 
which  respondent  answered  by  setting  up  as 
a  defense  the  fraud  and  connivance  between 
appellant  and  tbe  said  Nash,  as  above  set 
forth.  The  cause  was  tried  by  the  court 
and  certain  interrogatories  were  sulmitted 
to  tbe  Jury  upon  which  they  returned  their 
verdict  The  general  Issue  was  not  submitted 
to  the  jury.  The  court,  in  preparing  bis 
findings  of  fbct,  conclusions  of  law,  and 
Judgment,  adt^ted  two  of  the  findings  of  tbe 
Jury  npoa  the  interrogatories  and  rejected 
one.  It  does  not  appear  from  tbe  record 
that  any  objection  was  made  by  aKKllant 
to  this  method  of  procedure.  So  far  as  the 
record  discloses  objection  was  taken  for  the 
first  time  when  appellant  filed  bla  uotUx 
of  Intention  to  move  for  a  new  trlaU  The 
court  having  denied  and  ovenuled  appellant's 
motion  fOr  &  new  trial,  this  appeal  was 
prosecuted,  and  the  following  errors  were 
assigned:  (a)  Tbe  evidence  ia  inanffldent 
to  support  the  Judgment  and  findings;  (b) 
the  findings  of  fact  and  conclnslona  ot  law 
and  tbe  Judgment  herein  were  made  and 
entered  by  the  court  contrary  to  law,  and 
in  excess  and  beyond  the  authcwity  vested 
In  the  court ;  (c)  the  court  erred  in  vacating 
and  setting  adde  the  special  findings  of  tbe 
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Jury  and  eaiterlDg  a  Judgment  ooatrU7  there- 
to. 

[1]  As  to  the  first  aseigmiient  of  error, 
without  going  into  detail,  we.  have  to  say 
that  the  record  has  been  carefully  examined, 
and  the  evidence  ai^tears  am^  soIBclent  to 
sapport  the  Judgment  and  findings. 

[2]  The  second  assignment  of  error  In- 
Tolvea  tb»  sole  anestioif  of  whetlwr  or  not 
appellant  was  entitled  to  a  Jury  trial  on 
the  general  Issne  It  Is  true  that  a  portUn 
€X  respondentia  cause  of  actl(m  was  a  claim 
for  damages,  which.  If  it  stood  alone,  would 
undoubtedly  entitle  appelant  to  a  Jury  trial, 
but  In  determining  whether  or  not  the  par- 
ties are  entitled  to  a  Jury  trial  oourts  must 
look  to  the  ultimate  and  eatlre  relief  sought. 
Johansen  t.  Looney  and  Oakes,  80  Idaho,  — , 
183  Pac.  303.  Ipplying  this  test  to  the  pres- 
ent case,  we  find  that  in  order  for  the  court 
to  render  a  Judgment  which  would  give 
complete  and  adequate  relief,  It  would  be 
necessary  to  decree  the  cancellation  of  the 
mortgage  In  question  and  the  surrender  of 
the  note.  Such  relief  could  only  be  made 
available  by  the  exercise  of  the  equitable 
Jurisdiction  of  the  court  That  courts  of 
equity  have  Jurisdiction  of  causes  where  It 
Is  sought  to  have  canceled  an  instrument 
which  ought  not  to  be  enforced  or  which 
might  be  used  for  a  fraudulent  or  Improper 
purpose,  or  which  might  be  vexatlously  liti- 
gated at  a  distance  or  time  where  the  proper 
evidence  to  repel  the  same  may  have  been 
lost  or  obscured,  or  when  the  other  party 
may  be  dlsaUed  from  contesting  Its  validity 
with  such  ability  and  force  as  he  can  contest 
It  at  the  present  time,  has  long  been  held 
to  be  one  of  the  fundamental  principles  of 
equity  Jurisprudence.  Story,  Equity  Juris- 
prudence, I  700 ;  Merritt  v.  Ehrman,  116  Ala. 
278, 22  South.  614 ;  Ferguson  v.  Fisb,  28  Conn. 
501 ;  6nxt(Hi  T.  Broadway,  4S  Conn.  640; 
Fltzmaurice  v.  Mosier,  116  Ind.  363,  16  N.  B. 
175.  19  N.  E.  ISO,  9  Am.  St  Rep.  854.  It  ap- 
pears therefore,  that  this  cause  is  clearly 
one  cognizable  In  equity.  This  court  has  ad- 
hered to  the  rule  that  parties  are  not  en- 
titled to  a  Jury  trial  In  equitable  actions. 
Christensen  t.  Hollingsworth,  6  Idaho,  87, 
63  Pac.  2U,  96  Am.  St  Bep.  256 ;  Brady  v. 
Tost,  6  Idaho,  278,  56  Pac.  642 ;  Shields  v. 
Johnson,  10  Idaho,  476,  79  Pac  891,  3  Ami. 
Gas.  246. 

In  jurisdictions  where  the  distinction  be- 
tween actions  at  law  and  suits  In  equity  la 
still  observed  the  rule  seems  to  be  well  settled 
that  where  it  is  competent  for  the  court 
to  grant  the  relief  sought  and  It  has  Juris- 
diction of  the  snbject-matter,  the  ohjecttim 
to  the  adequacy  of  the  r«aedy  at  law  must 
be  taken  at  the  earliest  oj^rtunlty,  and 
before  the  defendant  entMS  npou  a  full 
defense.  Heynes  v.  Dnmont,  ISO  n.  S.  864, 
9  Sup.  Ct  486,  32  L.  Bd.  034;  Kllbourn  T. 
Sunderland,  130  U.  S.  605,  9  Sup.  Ct.  594, 


82  L.  Ed.  1005;  Brown  Lake  Superior 
Inm  Oc  184  U.  8.  OSO.  10  Sup.  Ct  601.  83 
Ii.  Ed.  1021. 

Upon  the  Issae  made  op  by  the  CKM»com- 
plaint  and  the  answer  thereto  aivMUfUit  was 
(dearly  not  entitled  to  a  Jury  trial,  tJiat 
portion  of  the  proceeding  was  i^ply  a  suit 
to  foreclose  a  mortgage,  and  the  rule  is  too 
w^  settled  to  require  the  citatl<»i  of  author- 
ities that  a  mortgage  foreclosure  Is  an  equi- 
table proceeding,  In  which  nether  party  is  en- 
titled to  a  Jury  trial. 

[1]  The  third  spedfication  of  error,  name- 
ly, that  the  court  erred  in  vacating  and  set- 
ting aside  the  special  findings  of  the  Jury, 
Is  equally  untenable.  The  only  purpose  In 
submitting  spedflc  Interrogatories  to  a  Jury 
is:  First  In  equitable  actions  to  assist  the 
court  In  finding  the  facts;  and,  second.  In 
law  actions  to  enable  the  court  to  determine 
whether  or  not  the  g^eral  verdict  which 
they  have  rendered  can  be  supported  as  a 
matter  of  law  upon  the  facts  as  the  Jury 
find  them.  The  court  Is  not  bonnd  by  the 
specific  findings  of  a  Jury,  but  may  disregard 
such  findings  when  they  are  clearly  against 
the  evidence,  and  find  the  facts  as  shown  by 
the  evidence.  Brady  v.  Tost,  supra. 

For  the  reasons  givra,  we  have  reached 
the  conclusion  that  the  action  of  the  trial 
court  in  denying  appellant's  motion  for  a 
new  trial  was  prt^r,  and  the  order  Is  there- 
fore afllrmed.  Costs  awarded  to  respondent. 

MOROAN  and  BICE,  JJ^  concur. 


BBDNZDLL  v.  STETBNSON  at  aL 
(Supreme  Court  of  Idaha  Mardi  19, 1917.) 

1.  iNJUWonow  «»11— Right  to  Rrmbdt, 

An  iojanction  will  not  issue  unless  it  ap- 
pears that  the  party  against  whom  the  relief  is 
sought  Is  violating,  or  will  or  threatens  to  vio- 
late, some  right  oz  the  party  seeking  the  rem- 
edy. 

[Ed.  Note.— For  otte  easss,  sM  InJnncUoa, 
Cent  Dig.  I  110.] 

2.  JtiDoiaNT  «s»2S2(l>— RKLiKr^IssnBs. 

Judgment  must  be  limited  to  the  relief  de- 
manded, or  to  each  as  Is  embraced  within  the 
issues. 

[Bd.  Note.--9V>r  other  easM,  see  Judgment, 
Cmt  Dig.  il  441,  442.] 
8.  Costs  «3a»82(l>— PsKVAiuirb  Pabtt— Stat- 

UTBS. 

Actions  Involving  title  to  or  posBcssioD  of  ir- 
rigating ditches  are  within  the  meaning  of  aec- 
tiona  4901  and  4903,  Rev.  Codes,  and  the  part.v 
in  whose  favor  judgment  is  rendered  la  entitleii 
to  recover  costs  of  suit 

[BKL  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  ii  108.  110,  116-132.] 

Appeal  trom  District  Court,  Owyhee  Coun- 
ty ;  Carl  A.  Davis,  Judge. 

Suit  by  J.  M.  Bmna^  against  J.  B.  Ste- 
voison  and  J.  S.  Stevenson,  copartners  doing 
business  unAev  the  firm  name  and  style  ot 
Stevoison  Bros.,  and  H.  W.  Stevenson,  to 
quiet  title  to  an  Irrigation  ditch  and  to  m- 
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Join  defsidants  from  Interfnlnff  with  tbe 
rli^ts  ot  plaintiff  to  the  same.  Judgmmt 
for  plaintiff,  and  defendants  appeaL  Re- 
versed. 

Smead,  Slliot't  &  Healy.  of  Boise,  for  ai>- 
pellants.  Perky  ft  Brlnck,  of  Boise,  for  re- 
spondent. 

MORGAN,  J.  It  is  alleged  in  the  com- 
plaint that  resp<mdent  Is  tbe  owner  and  en- 
titled to  the  exclusive  possession  of  an  irri- 
gation ditch  running  through  lands  belonging 
to  him  situated  in  Owyhee  conn^;  that  he 
built  the  ditch,  and  for  more  than  25  years 
has  used  it  as  a  necessary  mmns  of  Irrigat- 
ing his  land ;  that  for  more  than  5  years  pre- 
ceding the  time  of  the  acts  of  appellants 
complained  of  his  use  of  It  was  open  aud  no- 
torious and  in  hostility  to  any  right  or  title 
claimed  by  them;  that  on  May  16,  1912,  ap-; 
pellants  took  possession  of  it  for  their  exclu- 
sive use,  dammed  and  blocked  it,  prevented 
blm  from  using  it,  and  threaten  to  continue 
to  do  so;  that  they  claim  some  Interest 
ther^ ;  but  that  their  claim  is  without  right 
or  foundation.  He  asks  that  appellants  be 
required  to  set  up  the  nature  of  their  claim ; 
that  be  be  adjudged  to  be  the  sole  owner 
and  entitled  to  the  exclusive  possession  of 
the  ditch;  and  that  th^  be  enJ<Aned  from 
interfering  with  his  use  of  It 

Appellants  filed  an  answer,  consisting  ot 
general  denials  and  affirmative  matter,  and 
alleged  that  fbey  are  owners  of  lands  adja- 
cent to  those  oi  respondent;  that  In  1883 
their  predecessor  In  Interest,  one  McDonald, 
owned  and  was  In  {KMSsesslon  ot  these  lands, 
and,  together  with  respondent,  constructed 
tbe  dlbA  tw  their  Joint  nse.  and  tliat  each 
party  paid  halt  of  tbe  cost  of  building  and 
maintaining  it ;  that  since  that  time  McDon- 
ald aad  Ids  successors  in  Interest  have  paid 
half  the  cost  of  maintenance,  and  bare  used 
(he  ditch  Jfrintly  and  as  tenants  In  common 
with  re8p(mdent  nntil  1911,  wboi  he  denied 
its  use  to  appellants.  App^nts  d«ded  the 
acts  of  trespisss  and  the  tiireats  alleged  in 
the  complaint  to  have  been  made,  and  pray- 
ed that  they  be  adjudged  to  be  the  owners 
of  an  undivided  one-half  Intwest  in  the  dlbdi, 
and  that  respondent  be  enjoined  from  Inter- 
fering with  their  nse  ttieret^ 

Tbe  court  In  its  findings  of  fact  sustained 
appellants'  contentions,  but  in  its  conclusions 
of  law  held  that  respondent  was  entitled  to 
an  order  enjolulug  tliem  from  Interfo^ng 
with  hte  possession  and  use  of  the  ditdi. 
Judgment  was  rendered  adjudging  that  the 
parties  were  Jointly  entitled  to  possession 
and  use  of  the  dltdi,  and  for  that  purpose 
appellants  were  entitled  to  go  upon  respond- 
ent's land  In  a  peaceful  manner;  that  the 
parties  contribute  equally  toward  the  main- 
tenance of  tbe  ditch ;  that  appellants  be  en- 
joined from  forcibly  taking  possesstcm  of  tbat 
part  of  it  runnli^  through  respondent's  land, 
and  fnun  ejecting  him  therefrom  or  deriv- 


ing Urn  of  the  nse  thereof;  tliat  it  Is  the 
duty  nf  the  parties  to  secure  a  water  master. 
No  costs  w&e  awarded. 

Appellants  assign  three  errors.  Assign- 
ment numbered  1  Is: 

"The  court  erred  In  concluding  as  a  matter  of 
law  that  plaintiff  is  entitled  to  an  injunction 

against  the  defendants  restraining  them  from 
interfering  with  the  possession  and  use  of  said 
ditch  by  the  plaintiff,  and  tbat  the  court  erred 
in  enjoining  and  restraining  the  defendants." 

[1]  The  court  found  as  a  fact  that  app^- 
lanta  committed  none  of  tbe  acts  of  trespass 
complained  of,  and  that  th^  did  not  threat- 
en to  commit  them.  An  injunction  is  not  to 
be  granted  unless  tbe  party  se^ng  it  shows 
that  his  rights  are  being  vi<^ated,  or  tbat 
the  party  against  whom  the  injunction  is 
sought  threatens  to  violate  them.  Boise  Dev. 
Co.  T.  Idaho  Trust  &  Savings  Bank,  24  Ida- 
ho, 36,  133  Pac  916 ;  Bower  r.  Moorman,  27 
Idaho,  162,  147  Pac.  496  ;  22  Qyc.  758 ;  14  R. 
0.  L.  854;  Healy  v.  Smith.  14  Wya  263,-  83 
Paa  683,  U6  Am.  St  Rep.  1004;  Van  Horn 
V.  Decrow  et  aL.  186  Cal.  117,  68  Pa&  473 ; 
Hl^  on  Injunctions  (4th  EdO  par.  22.  We 
hold,  therefor^  that  the  action  of  the  court 
complained  of  was  error. 

[2]  Ai»lgnment  numbered  2  pertains  to  the 
appointment  of  a  water  master.  In  Sess. 
Laws  1900,  p.  101,  there  is  a  provision  ccm- 
ferrlng  upon  tbe  district  Judge  power  to  ap- 
p<Hnt  a  water  master  upon  petition  by  one 
or  more  owners  of  Irrigating  ditches,  where 
such  owners  cannot  themselves  agree  In  their 
choice.  In  tbls  actlou,  however,  n^t^er  par- 
ty petiti(med  for  such  appointment  The 
court  cannot  geant  relief  not  embraced  with- 
in the  issues  (section  4363,  Her.  Oodes;  Tuba 
Ca  T.  Kate  Hayes  Mln.  Co.,  141  Gal.  360,  74 
Pac.  1019),  and  therefore  Its  action  in  direct- 
ing the  appt^tment  of  a  water  master  was 
erroneous. 

[3]  Assignment  numbered  8  brings  up  for 
review  the  refusal  of  the  ctHirt  to  award 
costs  of  suit  Appellants  claim  tbey  are  en- 
titled to  costs.  Beqiondent  contends  that 
he  was  In  part  successful  In  bis  suit,  that  he 
was  adjudged  to  have  certain  rl^ts,  which 
were  denied  by  appellants,  and  that  the  ac- 
tion of  the  court  In  the  matter  of  costs  was 
therefore  prc^r.  A  careful  perusal  of  the 
answ«  shows  that  aiq;i^1ant8  a<^nowledged 
the  ownership  in  respondent  of  an  undivided 
one-balf  interest  in  the  ditch.  Every  Issue  of 
fact  raised  by  the  complaint  and  answer  was 
decided  In  their  favor.  It  Is  true  that  re- 
spondent obtained  injunctive  relief,  but  this, 
we  have  decided,  was  erroneously  given  by 
the  court  It  is  likewise  true  that  appel- 
lants did  not  obtain  the  Injunctive  relief 
asked,  hut  the  court,  as  a  conclusion  <]£  law, 
found  they  were  entitled  to  tt  and  the  find- 
ings of  fact  fully  sustain  tbls  concluMon. 

This  action  involves  title  to,  the  right  of 
possession  of,  and  a  right  of  way  for  an 
irrigation  ditch.  Under  section  8056,  Kev. 
Codes,  ditches  are  classed  as  real  estate 
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Ada  County  Farmera*  Irr.  Co.  v.  Farmers 
Canal  Co.,  6  Idaho,  79S,  51  Pac.  990,  40  U 
R.  A.  485 ;  Nelson  Brandt  Co.  T.  Twin  Falls, 
etc.,  Co.,  14  Idaho,  6,  at  page  16,  93  Pac. 
789 ;  Smith  r.  Farts-Kesl  Const.  Co.,  27  Ida- 
ho, 407,  at  page  431,  ISO  Pac.  25;  Hoyt  v. 
Hart.  140  Cal.  722,  87  Pac.  060.  Section  4001, 
ReT.  Codes,  provides; 

"Costs  are  allowed  of  coarse  to  the  plaintiff, 
upon  a  jadsment  in  his  favor,  in  the  h^owing 
cases:  *  *  *  5.  In  an  action  which  involveB 
the  title  or  possession  of  real  estate.  •  •  *  *' 

Section  4903,  Bev.  Codes,  provides: 
"Costa  mnst  be  allowed,  of  course,  to  the  de- 
fendant npon  a  judgment  in  his  &Tor  In  the  ac- 
tions mentioned  in  section  4001,  and  In  special 
proeeedlngB.". 

We  iKdd,  therefore,  that  costs  should  have 
have  beei(.  awarded  to  u^Cllants,  and  that 
the  court  erred  In  failing  so  to  d&  Ht^t  t. 
Hart.  BDpra;  Schmidt  r.  Eloti,  180  OaL  228, 
62  Paa  4T0: 

The  Judgment  is  reversed,  with  direction 
to  the  trial  conrt  to  ttiter  Judgmoit  for  de- 
fendants in  accordance  with  the  vlevs  Ime- 
in  expressed.  Costs  on  appeal  are  awarded 
to  appellants. 

BDDGE,  O.  J.,  and  BICB.  I.,  concnr. 


TSB  MODI),  limited,  t.  UXDBS. 

{Supreme  Court  of  Idaha   Mardi  5, 1017.  On 
Petition  for  Rehearing,  April  1^  1017.) 

1.  PUtAUlSQ  ^=3236(4^— Amehduxht— DlS- 
OBBTION  OF  TBIAL  GOUBT. 

An  application  to  amoid  ewnplaint  while 
motion  for  nonsuit  is  pending  la  addressed  to  the 
sound  diBcreti<m  of  the  trial  court. 

[Bd.  Note^— For  other  caas^  see  Pleading, 
Cent.  Dig.  I  60U 

2.  PiXADino  ^»482— DcnsoTiTi  Allboa- 
TiOHs— Cube  bt  Vebdict  and  JcofiiuNT. 

A  defective  allegation  of  a  good  cause  ot  ao- 
tion,  in  the  absence  of  a  demurrer,  is  cured  br  a 
vttdict  and  judgment. 

IBH.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  H  1442-1400.] 

3.  QuiETiNQ  Title  ^»10(2)— Eight  or  Ao- 

TION-'-HOLDEB  OF  ShBBITF'S  DeBD — STAT- 
UTE. 

Where  a  judgment  debtor  causes  real  prop- 
erty which  he  haa  purchased  to  be  conveyed  by 
his  vendor  direct  to  a  third  person,  and  the 
transfer  of  his  interest  to  sach  third  person  is 
fraudulent  and  vt^d  as  to  creditors,  and  the 
judgment  cndltcM:  levies  optMi  and  sells  such 
property  as  the  property  or  the  judgment  debt- 
or, the  bolder  of  the  sherUTe  deed  <m  such  sale 
may,  under  sectloa  4038,  Rev.  Codes,  maintahi 
an  action  as  owner  to  quiet  titla 

[Bd.  MotSr— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  H  37.  40.  42.] 

Appeal  from  District  Conrt,  Ada  County ; 
Charles  P.  McCarthy,  Judge. 

Action  by  'i^e  Mode,  Limited,  against  Sada 
Myers,  to  qxiiet  title  to  real  property.  Judg- 
ment for  plaintiff,  end  defendant  appeals. 
Affirmed. 


Smead,  Blllott  &  Healy  and  W.  A.  Rlcka, 
all  of  Boise,  tor  appellant  Martin  it  Camer- 
on, of  Boise,  fOT  respondent 

RJCE,  J.  This  is  an  action  to  quiet  title 
to  lots  7,  8,  9,  and  10  of  block  29,  Bills  ad- 
dition to  Boise.  The  complaint  alleged  title 
to  the  property  in  the  plaintiff,  respondent 
bexe,  and  stated  that  the  defendants,  among 
whom  was  appellant,  Sada  Myers,  claimed 
unfounded  adverse  interests  therein.  The 
answer  of  appellant  Sada  Myers  denied  title 
in  the  plaintiff,  and  by  way  of  cross-com- 
plaint alleged  title  in  herself,  and  prayed 
that  her  title  be  quieted.  Both  respondent 
and  appellant  derived  title  from  Walter  A. 
Myers,  husband  of  the  appellant.  The  re- 
qpondent  dalms  through  sberifTs  deed  exe- 
cuted by  virtue  of  a  sale  under  an  execution 
lOBued  npon  a  Jndgmoit.  against  Walter  A. 
HyeiB.  AppeUantdainu  lots  7  and  8  through 
deeds  of  conveyance,  and  lots  9  and  10 
throat  an  assignment  ot  a  contract  to 
by  Walter  A.  Hym  and  a  anbsequait  con- 
veyance under  said  contract  by  the  Pierce 
Suburban  Syndicate,  Deftodant  Florence  K. 
Fahmey  answered,  rtaiwUng  an  interest  as  an 
Innocent  purchaser  of  a  portion  of  the  prop- 
erty. It  was  sUpulated  that  her  interests 
should  be  protected,  and  she  is  not  interested 
in  this  appml.  The  remaining  defendants 
disdaimed  any  interest  In  the  property.  At 
the  trial,  after  the  plaintiff  bad  rested,  the 
answering  defendants  moved  for  a  judgmrat 
of  nonsuit  The  trial  court  permitted  the 
plaintiff  to  amend  its  complaint,  upon  a 
showing  of  diligence,  and  a  paragraph  was 
added  alleging  fraudulent  oonveyanoe  from 
tbe  said  Walter  A.  Myera  to  appellant,  Sada 
Myers. 

[1]  Permission  to  amend  upon  the  ahowii^ 
made  by  counsel  for  re^ondent,  wblle  motion 
for  nonsuit  was  pending,  is  assigned  as  er- 
ror. Under  section  4229,  Bev.  Codes,  tbe  ap- 
plication was  addressed  to  the  sound  discre- 
tion of  the  trial  court,  to  be  exercised,  ac- 
cording to  the  admonition  of  the  statute,  In 
the  furtherance  of  Justice.  Havllck  v.  Da- 
vidson, 15  Idaho,  787,  100  Pac.  91.  While 
the  showing  of  dlllg^ce  on  the  part  of  at- 
torneys for  respondent,  as  read  from  f.iie 
record,  is  not  very  persuasive,  we  do  not 
tlilnk  the  trial  court  abused  its  discretion  in 
permitting  the  amendment  This  Is  particu- 
larly true  In  view  of  the  offer  of  the  coud: 
to  continue  the  case,  should  the  appellant 
claim  surprise  and  desire  further  time  in 
which  to  present  her  defense.  Lorang  v. 
RandaU,  27  Idaho^  259,  148  Pac.  468.  The 
amendment  to  the  complaint  reads  as  fol- 
lows : 

"That  the  defendant  Walter  A.  Afycrs  has 
made  fraudalent  conveyances  to  the  defendant 
Sada  Myers,  by  which  said  dpfendont  Sada 
Myers  claims  some  interest,  right,  or  title  in 
and  to  the  lots  in  controversy  herein  described, 
in  this:    That  said  Walter  A.  Myers  was  in- 


^3>fot  othar  osMs  m  same  toolo  and  KST-NUHBBB  In  all  K«r-Nimib«r«d  Dlmata  and  iQdexai 


Digitized  by 


Google 


92 


IM  PAOIFIO  BEPORTBS 


■olv^t,  tad  wUle  BO  liMolTeiit  mad«  ctmTeranc- 
68  without  consideratioii  of  bii  property,  the 
propertj  in  question  faereia,  with  intent  to  hin- 
deTj  dway,  and  defraud  hu  creditoEs,  and  e»- 
peaally  the  plaintiff  creditor  in  this  action. 
And  at  the  time  the  defendant  Walter  A.  Myers 
did  cause  to  be  made  this  pretended  cmveyance 
without  consideration,  and  said  defendant  Wal- 
ter A.  Myers  knew  he  was  insolTent,  and  had 
sworn  less  than  a  month  prior  to  this  iwetended 
conveyance  without  consideration  that  he  had 
no  property  out  of  wbiiHi  the  plaintiff  creditor 
could  satiny  its  judgment.  Tkat  at  the  time 
said  conveyance  <^  the  property  in  controreray 
was  pretended  to  be  dated  and  made  by  Walter 
A.  Myers  to  Sada  Myers,  his  wife,  said  Walter 
A.  Myers  had  no  other  property,  other  than  this 
property  in  gneBtion,  whatever,  oat  at  which  this 
plaintiff  creditor  could  aatUfy  his  said  iBdcMed- 
ness." 

[2]  The  allegatioa  would  be  entirety  In- 
sutnclent  if  it  were  challenged  by  demurrer, 
but  in  the  absence  of  a  demurrer  such  de- 
fective statement  of  a  cause  of  action  la 
cured  by  a  verdict,  or  findings  and  Judgment. 
Salmon  Falls  Bank  v.  Leyser,  lid  Mo.  SI,  22 
S.  W.  504 ;  San  Francisco  t.  Pennle,  93  Cal. 
465,  29  Pac.  66;  Laridn  r.  Mullen,  128  Cal. 
449,  60  Pac.  1091. 

"After  Judgment,  the  rule  by  whidi  pleadings 
befOTe  Joogment  are  oomtmed  moat  strongly 
against  the  pleader  is  rereraedt  and  the  pleading 
upon  which  the  judgment  is  based  la  liberally 
construed  for  the  purpose  of  sustaining  the 
judgment."  Plew  v.  Board,  274  lU.  2Si,  113 
N.  B.  603. 

In  this  case  it  was  shown  that  the  defend- 
ant W.  A.  Myeni  was  a  Judgment  debtor  of 
the  respondent ;  that  while  bo  Indebted,  with- 
out consideration,  he  executed  a  conveyance 
of  two  of  the  lots  in  question  to  appellantt 
Sada  Hyera,  and  caused  to  be  executed  a 
conveyance  of  the  remainii^  two  lots  In 
qnestlcm  to  appellant;  that  at  the  time  of 
such  conveyances  W.  A.  Myers  was  Insolvent 
Appellant  offered  testimony  tending  to  show 
that  tha  conv^ance  to  her  of  the  two  lots 
was  Intended  to  take  the  place  of  a  former 
deed  of  conveyance  made  hy  W.  A  Hyen 
prior  to  the  time  he  was  Indebted  to  Oie  re- 
spondent, which  former  conveyance  had  been 
lost,  and  that  the  assignment  of  the  omtract 
tm  die  conv^ance  of  the  remaining  two  lots 
wa.a  also  made  1^  W.  A.  Myers  prior  to  any 
Indebtedness  to  the  respondent,  and  that 
such  original  conveyance  and  assignment 
were  made  In  consideration  of  her  approacdi* 
lug  marriage  to  W.  A  Myers.  After  w^gh- 
Ing  the  conflicting  evidence  On  trial  Judge 
found  that  the  said  cmveyances  by  W.  A. 
Myers  to  appellant  were  made  without  con- 
sideration, and  with  intent  to  binder,  delay, 
and  defraud  his  creditors,  of  whom  respond- 
ent was  one.  The  trial  court  without  doubt 
recognised  the  rule  fliat  where  fraud  Is 
charged  as  a  basis  of  recovery  the  proof 
must  be  clear  and  convincing.  Undra*  that 
rule  there  was  snbatantlal  evidence  to  sup- 
port the  findings  of  the  court  and  the  Judg- 
ment based  thereon. 

ft]  Appellant  also  contends  that  respond- 
ent cannot  mnlntain  an  action  to  quiet  title 


to  lots  9  andlO,  (liehuUifla'tliiBcontentloa 
being  that  these  lots  were  conveyed  by  the 
Pierce  Suburban  Syndicate  dlx«et  to  appel- 
lant, Sada  Myerv,  and  that  respondent's 
claim  of  tlUft,  being  based  upon  a  dieriira 
deed,  is  not  as  a  matter  <a  law,  found- 
ed, and  that  an  action  to  quiet  title  is  not 
the  proper  remedy.  Section  4477,  Bev.  Codes, 
provides  that  any  interest  In  reel  or  pwamal 
property  of  the  Judgm»it  debtor,  not  exempt 
by  law,  is  liable  to  execution.  In  the  case 
of  Clifton  V.  Herrick,  16  OaL  A^p.  484,  117 
Pac.  622,  it  was  held  that  under  Callfomto 
Civil  Code,  I  S439,  declaring  a  transfer  of 
property  with  Intent  to  defraud  a  creditor 
void  a^nst  the  creditor,  a  Judgment  debt- 
or having  bought  property  with  her  separate 
funds  and  taken  title  In  the  name  of  her 
daughter  with  Intent  to  defiraud  the  judg- 
ment creditor,  such  creditor  could  levy  on 
and  sell  the  ^perty  as  tiiat  of  the  Judg- 
ment debtor. 

This  action  Is  brought  under  the  provi- 
sions of  section  4538,  Bev.  Codes.  In  the 
case  of  Coleman  v.  Jaggers,  12  Idaho,  125, 
85  Pac  894,  118  Am.  St  Rep.  207,  the  court 
held  the  provisions  of  said  section  to  be 
very  broad,  and  that  u^ider  them  any  per- 
son, whether  in  possession  or  out  of  pos- 
session, whether  holding  the  legal  or  equita- 
ble title,  might  bring  an  action  against  an- 
other who  claims  an  estate  in  real  property 
adverse  to  him.  and  In  such  action  might 
have  the  adverse  claim  determined  and  set- 
tled. No  issue  of  possession  or  right  of  pos- 
session is  involved  In  this  case.  Under  the 
construction  of  section  4538,  given  above,  re- 
spondent had  the  rl^t  to  levy  upon  and 
sell  any  interest  Its  Judgment  debtor  might 
have  in  the  two  lots  In  question,  and,  upon 
becoming  the  purchaser  thereof,  could  bring 
an  action  to  quiet  title.  The  judgment  of 
the  district  court  Is  affirmed.  Costa  award* 
ed  to  respondent 

BUDGE,  a  J.,  and  MORGAN,  J.,  concur. 

On  Petition  for  Rehearing. 

RIOB,  J.  Appellant  has  filed  a  petition 
for  rehearing  In  this  case,  and  raises  therein 
questions  which  require  consideration.  There 
can  be  no  doubt  but  that  a  party  has  the  right 
to  test  the  sufficiency  of  an  amendment  to 
a  pleading  when  offered  during  the  progress 
of  the  trial  to  the  same  extent  as  though  the 
amendment  were  made  before  trial.  He  may 
demur  in  some  Instances,  or  he  may  raise  the 
question  of  the  sufficiency  of  the  amendment 
by  objections  to  the  allowance  thereof,  and 
such  objections  have  the  same  force  and 
effect  as  if  the  questions  were  presented  by 
demurrer.  In  this  case  the  objection  was — 
"that  the  amendment  as  submitted  is  a  state- 
ment of  evidence  or  evidential  facts,  upon  whidi 
the  plaintiff  will  rely,  rather  than  the  ultimate 
facts  hivolvedL** 

This  objection  was  not  specific  In  pointing 
out  wherein  the  ammdment  was  nnintel- 
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Ufflble  or  uncertain.  We  think  the  trial  oooit 
did  not  err  In  permitting  the  amendment  to 
be  made  over  this  objection. 

A[^llant  also  objected  to  tlie  rec«ptUia  of 
any  eridoace  In  sl^>po^t  of  the  amendment 
This  objecticm  raisea  the  questloii  as  to 
whether  the  amendment  states  a  cause  oi  ac- 
tion, and  in  etPect  raises  the  same  question 
discussed  in  the  .original  opinion.  In  con- 
sidering sndL  objection  every  reasonable  In- 
tendment will  be  indulged  In  favor  of  the 
pleading.  Section  4207,  Rev.  Codes,  provides : 

**Jn  the  constnictioD  of  a  pleadiiiK  for  the 
porpose  of  determining  Its  effect,  Its  lUlegatlons 
must  be  liberally  constmed  with  a  view  to  snb- 
■tutial  Jiutice  between  tlie  parties." 

In  McCormidk  v.  Smith.  23  Idaho,  487.  ISO 
Pac.  099,  this  court  said: 

"A  pleading  slioald  be  constmed  bo  as  to  al- 
lege ah  of  the  facts  that  can  be  implied  by  fair 
and  reasonable  intendmoit  from  the  facta  ex- 
pressly stated." 

Where  a  material  fact  is  only  stated  infer- 
entially,  and  the  pleading  la  not  properly 
demurred  to  upeclally  for  this  reason,  it  is 
good  after  Judgment.  Hill  v.  Hasfcln,  61 
Cal.  176;  Estate  of  Bdirens.  180  Cal.  410, 
62  Pac.  603 :  Whltehurst  v.  Stuart,  120  Cal. 
304,  61  Pac.  963;  Chambers  r.  Hoover,  3 
Wash.  T.  107,  IS  Pac.  466;  Allen  v.  Bear 
Creek  Coal  Co..  48  Mont.  260,  116  Pac  67S; 
Silver  Bow  Oonn^  v.  Daviee.  40  Hont,  418, 
107  Pac.  81. 

In  holding  that  the  action  to  giilet  title 
under  the  statute  was  a  proper  action  In  this 
case,  we  meant  it  to  be  understood  that,  the 
court  having  found  that  the  transfer  made  by 
W.  A.  Myers  of  his  interest  In  lots  9  and 
10  to  Sada  Myers  was  void  as  to  creditors, 
and  the  re^ondent  having  levied  upon  and 
sold  the  property  as  that  of  the  judgment 
debtor.  W.  A.  Myers,  the  respondent  could 
plead  title  to  the  lots  in  question  as  against 
the  appelant,  Sada  Myers,  and  the  conrt 
properly  decreed  that  the  respondent  was  the 
owner  of  the  property.  The  appellant  had 
nothing  but  the  naked  legal  title,  without 
beneficial  interest  in  the  proi)erty.  This, 
in  substance,  was  the  course  pursued  in  the 
case  of  Coleman  v.  Jaggers,  12  Idaho,  126. 
85  Pac.  894,  118  Am.  St,  Rep.  207,  and  ap- 
proved by  this  court 

The  other  matters  urged  In  the  petition  for 
rehearing  were  considered  by  the  court, 
although  not  discussed. 

The  petttlon  Is  denied. 


BOWERS  V.  BENNETT. 

(Supreme  Court  of  Idaho.   Mardi  12,  1917. 
Hehefriag  DhM  April  14,  1017.) 

1  Bbfobkatioit  of  Instruments  «=>44— Pa- 
rol BviDENCs— Mistake  or  Scriveneb. 
Pand  evidmce  is  admiaaible  for  the  purpose 
of  showing  that  by  reason  of  mistake,  a  writ- 
ten instrument  does  not  truly  express  die  inten< 
tion  of  the  parties.   A  mistake  of  the  scrlrener. 


whereby  he  Calls  to  eiqinss  the  sgieenMBt  d  tiie 
parties,  may  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Reformati<m 
of  InstrameDts,  Cent  Dig.  H  155, 16&1 

2.  Rbfobhation  or  InsTBtncENTS  ^»24~'In- 

ciDENTAL  Relief— Demand. 
Where  the  suit  to  ref<»rm  the  contract  is  in- 
cidental to  another  action,  no  prior  demand  for 
refonnation  need  be  made.  This  is  especially 
true  where  it  cleariy  appears  that  such  a  de- 
mand woald  be  refoGwd. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  InstriimentB,  Cent  Dig.  {  83.] 

8.  HeFOBMATION    of    iNaTBUVENTB    '€='24  — 

Conditions  Pbxckdbnt— Rjetubn  or  iNmu 
Payment. 

Held,  that  in  this  action  it  was  not  neces- 
sary for  respondent  to  return  to  an>dlant  the 
initial  payment  made  upon  the  purchase  price 
of  the  laod  or  the  interest  on.  deferred  payments 
as  a  condition  precedent  to  the  bringing  ot  the 
soit  for  the  reformation  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Btfunatko 
of  Instruments,  Cest  Dig.  1  83.] 

4.  VBNDOa  AND  PUHOHASER  4s>187— PATVEVT 

of  Pbiob— Time— Waiveh. 
Where  time  is  agreed  to  be  of  the  essence  of 
a.  contract  for  the  sale  of  real  estate,  the  fact 
that  the  vendor  accepts  an  int^est  payment  a 
short  time  after  it  ie  due  does  not  operate  as  a 
waiver  of  promptness  in  future  payments. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PoTChaser,  Cent  Dig.  H  121.  874,  875.] 

6.  Reformation  of  Inbtkttuents  «s>46(1>— 
BuBDBN  or  PBOor. 
In  this  state  the  law  requiring  a  party  to 
estaUish  his  case  "beyond  a  reasonubli^  douhf" 
applies  only  in  criminal  cases,  and  not  in  a  suit 
for  the  refonnation  of  a  contract  end  the  case 
of  Hooser  v.  Austin,  2  Idaho,  204,  ll>  Pac.  37. 
so  far  as  it  is  in  conflict  herewith,  is  overruled, 
and  the  caBe  of  Panhandle  Lumber  Co.  v.  Ran- 
cour, 24  Idaho,  603,  13S  Pac  658,  approved  and 
followed. 

{Ed.  Note.— For  other  cases,  see  B^Mmatioa 
of  Instruments,  Cent.  Dig.  {  167.] 

Appeal  from  District  Court,  Elmore  Coun- 
ty ;  Chas.  O.  Stockslager,  Judge. 

Action  by  William  C.  Bowers  against  Rich- 
ard Bennett  Sr.,  to  recover  damages  for 
breadi  of  an  escrow  agreement  with  cross- 
complaint  for  reformation  of  a  contract 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Claude  W.  Glb8<Hi,  ot  Bols^  for  appellant. 
Richards  &  Haga»  of  Boise,  for  respondent 

MORGAN,  J.  This  action  was  commenced 
by  appellant  to  recover  damages  for  breach 
of  an  escrow  agreement  He  alleges  In  his 
complaint,  among  other  things,  that  on  April 
6,  1907,  respondent  executed  a  deed  convey- 
ing to  him  certain  land ;  that  he  paid  part  of 
the  purchase  price  and  executed  two  promis- 
sory notes  for  the  balance,  one  note  show- 
ing on  its  face  that  it  was  due  October  1, 
1908,  and  the  other  October  1.  1909.  and 
each  providing  that  interest  be  paid  annual- 
ly ;  that  immediately  after  the  execnticn  ot 
the  notes,  and  on  the  same-  day,  the  parties 
entered  Into  a  written  agreement  the 
terms  of  which  the  deed  and  notes  were 
placed  in  escrow  In  a  certain  hank,  the  deed 


<B»Por  otkar  oaMs  see  same  favio  and  KBT-NOHBaR  In  all  Key-Numbered  Digests  mod  lu&am 


Digitized  by 


Google 


lei  PAOIFIO  RBFOR'raiB 


(Idaho 


to  be  delivered  to  appeHant  upon  the  condi- 
tion that  the  Interest  upcm  the  notes  he  paid 
at  the  time  provided  therein,  and  that  the 
principal  be  paid  on  or  before  October  1, 
1909.  and  if  the  principal  or  Interest  be  not 
flo  paid,  the  respondent,  at  bis  option,  might 
declare  a  forfeiture  and  retain,  as  liquidat- 
ed damages,  any  and  all  sums  paid  under  the 
terms  of  the  contract;  that  on  April  24, 1908, 
be  paid  the  annual  interest  on  the  notes, 
wbi<^  was  due  April  5tb,  and  that  respond- 
ent accepted  the  same;  that  on  October  1, 
1908.  he  tendered  the  interest  due  on  the 
notes  and  respondent  refused  to  accept  It, 
unless  the  principal  of  the  note  purporting 
on  Its  face  to  be  due*  October  1, 1908,  be  paid ; 
that  he  made  another  tender  October  31st  of 
Interest,  which  was  refused  for  the  same  rea- 
son ;  that  on  November  2,  1908,  respondent 
declared  the  contract  forfeited,  took  the  deed 
from  escrow  and  destroyed  It,  marked  the 
notes  void,  gave  notice  that  he  considered  the 
contract  terminated,  and  demanded  that  ap- 
pellant vacate  the  premises;  that  on  March 
2,  1909,  and  July  1,  1900,  appellant  tendered 
the  whole  amount  due,  principal  and  inter- 
est, but  respondent  refused  to  accent  the 
same  or  c<Hivey  the  premises. 

Respondent  filed  an  answer  and  cross-corn- 
plaint  admitting  the  execution  of  the  deed, 
notes,  and  agreement  and  the  placing  of  the 
same  in  escrow,  but  alleged  that  prior  to  the 
execution  of  the  escrow  agreement,  he  and 
appellant  entered  Into  an  oral  contract,  by 
the  terms  of  which  the  notes  were  to  be 
paid  when  they  became  due  as  shown  upon 
their  face,  namely,  October  1,  1906,  and  Oc- 
tober 1,  1900,  and  that  It  was  the  intention 
of  both  parties  that  the  escrow  agreement 
should  so  provide,  but  that  the  scrivener 
who  wrote  the  agreement,  inadvertently  and 
through  mistake,  failed  to  Incorporate  the 
provisions  that  the  notes  should  be  paid  when 
they  matured  as  shown  upon  their  face,  but 
provided  Instead  that  both  of  them  be  paid 
on  or  before  October  1,  1009,  and  that  the 
parties,  through  a  mutual  mistake  as  to  the 
terms  of  the  written  agreement  In  this  re- 
spect, signed  the  same.  Respondent  denied 
that  appellant  had  ever  made  any  tender  to 
him  of  the  Interest  or  principal,  and  prayed 
Judgment  that  the  agreement  be  reformed  to 
conform  to  the  true  intent  of  the  parties,  that 
appellant  be  declared  to  have  b^n  in  de- 
fault since  October  1, 1908,  and  that  all  sums 
paid  by  him  be  retained  as  damages. 

Appellant  answered  denying  the  material 
allegations  of  the  cnffia-complaint  By  stipu- 
lation the  case  was  tried  before  the  Judge 
without  a  Jury.  Findings  of  fact  and  con- 
clusions of  law  were  made,  and  Judgment 
was  thereupon  eiptered  In  favor  of  defendant. 
trcm  which  this  appeal  is  prosecuted. 

Appellant  contends  that  the  court  erre^  In 
finding  that  the  real  agreemoit  was  oral,  and 
that,  through  the  mistake  of  the  scrivener, 
the  written  agreement  was  made  to  provide 


for  hoQi  notes  to  be  due  on  or  before  Octo- 
ber 1.  1909,  Instead  of  one  being  due  Octo- 
ber 1, 1908,  and  the  other  October  1, 1909,  and 
that  this  escrow  agreement  was  signed  by 
both  parties  under  ttie  mutual  mistake  that 
It  emboUed  the  terms  of  the  oral  omtract 
Appellant  testified  that  there  was  no  oral 
understanding  that  one  note  be  paid  October 
1,  1908,  but  that  both  parUes,  at  the  time 
they  signed  the  written  agreement  and  put  it 
in  escrow,  understood  that  both  notes  were 
due  October  1,  1909.  On  the  other  band,  re- 
spond^t  and  his  son  testified,  and  to  some 
extent  they  were  corroborated  by  the  witness, 
Watkins,  a  real  estate  broker,  that  there  was 
an  otal  agreement  with  appellant  that  one 
note  be  paid  October  1, 1906,  and  that  the  es- 
crow agreement  was  to  be  drawn  to  that  ef- 
fect, and  respondent  testified  that  he  had  al- 
ways understood  that  one  note  was  due  a 
year  before  the  other,  and  that  he  had 
thought  the  written  escrow  agreement  so 
provided.  Respondrat  and  his  son  testified 
that  a  few  days  prior  to  October  1,  1908,  ap- 
pellant met  respondent  and  inquired  what  he 
would  do  if  the  note  was  not  paid,  that  he 
did  not  consent  to  an  extension  of  time,  and 
that  on  this  occasion  no  tender  was  made. 
This  evidence  tends  to  show  that  ai^llant 
himself  believed  the  written  agreement  pro- 
vided that  one  note  was  due  October  1,  1908. 
Moreover,  according  to  the  terms  of  the  writ- 
ten agreement,  no  interest  was  due  In  Oc- 
tober, 1908,  and  appellant's  tender  during 
that  month  has  a  tendency  to  show  that  he 
understood  the  agreement  to  be  that  one  of 
the  notes  was  due.  This  is  a  circumstance 
which  tends  to  corroborate  respondent's  tes- 
timony. 

[1]  It  is  a  wrfl-establlshed  rule  of  law  that 
parol  evidence  Is  admissible  for  the  purpose 
of  showing  that,  by  reason  of  a  mistake,  a 
written  Instrument  does  not  truly  express 
the  intention  of  the  parties.  17  Cyc.  702,  and 
cases  dted  In  notes  84  and  85.  "A  mistake 
of  the  scrivener  whereby  he  falls  to  carry  out 
the  agreement  of  the  parties  may  be  correct- 
ed." 34  Cyc.  915,  and  cases  cited  in  note  82 ; 
Panhandle  Lumber  Co.  v.  Rancour,  24  Idaho, 
303,  135  Pac.  65a 

[S]  Appellaut  cMitends  that  the  evidence 
was  Insufficient  to  warrant  the  findings  of 
the  court  that  there  was  an  oral  understand- 
ing and  a  mistake  in  reducing  the  same  to 
writing,  and  dtes  srane  authorities,  among 
which  Is  that  of  Honser  v.  Austin,  2  Idaho, 
204,  10  Pac.  37,  to  the  effect  that,  before  re- 
lief can  be  obtained  In  the  reformation  of  a 
written  contract,  signed  through  mistake,  the 
evidence  must  be  such  u  to  lean^no  reason- 
able doubt  in  the  mind  of  the  court  as  to 
what  the  mistake  was,  the  real  intention, 
and  that  the  mistake  was  mutual.  Honser 
V.  Austin,  supra,  is,  in  effect,  onrruled  In 
case  of  ninhandle  Lumber  Co.  v.  Rancour, 
supra,  wherein  the  court,  in  construing  sec- 
tloQ  4824,  Bev.  Codes,  in  aabattncei  said  that 
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wbere  witnesses  bare  appeared  befbre  the 
trial  conrt  and  testtfled,  ttae  flndings  and 
Judgment,  upon  conflicting  evidence,  will  not 
be  disturbed  it  thore  Is  substantial  proof  to 
support  tbem. 

Ttae  testimony  In  tbJs  ease,  as  to  the  oral 
agreement  between, the  parties  and  as  to  a 
mistake  having  been  made  in  reducing  it  to 
writing,  ia  ccnflicting,  but  when  the  rule  an- 
aouDotd  in  Panhandle  Lumber  Co.  v.  Ran- 
cour, supra,  which  la  the  settled  law  of  this 
state  upon  the  subject,  is  api^ed  to  the  evi- 
dence submitted  upon  that  point,  we  find  the 
proof  to  be  suffldent  to  sustain  the  findings 
of  the  trial  court  to  the  effect  that  the  par- 
ties did  orally  agree  that  the  purchase  price 
should  be  paid  according  to  the  terms  of  the 
promissory  notes  placed  in  escrow,  and  that, 
tfarongh  mistake  of  tlie  scrivener,  the  wrlt> 
ten  contTact  of  escrow  did  not  contain  the 
true  ^reemeot  .No  doubt  the  trial  court  bad 
in  mind  and  was  governed  by  the  rale  that 
evidence  at  nratnal  mistake  must  be  (^ear, 
convincing,  and  satisfactory. 

The  trial  court  found  as  a  fftct  that  appel- 
lant made  no  tender  m  Martib  2,  1909,  or  at 
any  other  time,  to  pay  either  princ^l  or  in- 
terest, except  the  Interest  payment  in  April, 
1906,  and  a  deposit  In  the  bank  on  account  of 
intovst  made  Octobw  Slst  of  the  same  year, 
which  latter  was  returned  to  him  by  direc- 
ttott  of  respondent.  This  finding  Is  assigned 
as  error.  There  was  some  testlmcmy  tending 
to.  diow  that  pnrcbasers  were  found  who 
were  ready,  willing,  and  able  to  bay  the 
pnwerty  and  to  pay  the  amonnt  due  to  re- 
wondent,  but  neither  offer  amounted  to  a 
tender.  That  such  offers  were  actually  made 
was  disputed,  and,  at  most,  it  constitnted  a 
c<»iflict  in  we  testimony,  and  the  evidence 
upon  this  point  is  ample  to  sustain  the  find- 
ings. 

[4]  In  tais  brief  appellant  insists  that  be- 
cause, on  April  24, 1908,  reepimdent  acoetpted 
intwest  due  April  6tta,  lie  waived  time  as  be- 
ing of  tbe  essence  of  the  contract  We  hold, 
however,  that  he  waived  it  In' regard  only  to 
this  payment,  but  not  as  to  future  payments- 
The  authorities  dted  by  appellant  In  this  re- 
spect are  to  tbe  effect  that  where  time  Is 
agreed  tq  be  of  the  essence  of  a  contract,  but 
that  both  parties  have,  by  their  course  of  ac- 
tion, waived  a  prompt  perform  an  ee,  or  wbere 
one  party  has  permitted  the  other,  for  a  long 
time,  to  become  slack  In  his  performance,  he 
cannot  suddenly  change  his  course  of  action 
after  thus  lulling  the  other  into  a  sense  of 
security  and  declare  a  forfeitore  without  no- 
tice first  that  if  the  other  does  not  promptly 
perform,  the  forfeiture  wUl  be  declared. 

In  this  case  appellant,  though  he  did  not 
make  the  Interest  payment  on  the  very  day 
it  was  due, -made  It  In  a  reasonable  time,  and 
respondent  had  not  so  acted  as  to  give  him 
the  impression  that  he  did  not  consider  time 
to  be  (tf  tbe  UHaence  of  the  coutiacL  38  Cyc 


1395,  and  caseadted  In  note  S2;  Prairie  Dev. 
Co.,  Ltd.,  r.  Lelbe^,  IS  Idatac^  879,  96  Paa 
616. 

[2]  It  is  contended  by  appellant  that  no  de- 
mand for  reformation  was  made  before  suit, 
and  that  such  demand  is  necessary.  That 
contention  cannot  be  suEtolned  in  this  case. 
Where  the  suit  to  reform  Is  Inddental  to  an- 
other action,  no  prior  demand  need  be  made. 
84  Cyc.  944;  Johnson  v.  Sherwood,  34  Ind. 
App.  490,  73  N.  EX  180;  Citizens'  Nat  Bank  v. 
Judy,  146  Ind.  322,  43  N.  B.  269;  Earl  v.  Van 
Natta,  29  Ind.  App.  532,  64  N.  B.  901 ;  Daniel- 
son  T.  Neal,  164  Cal.  748,  130  Pac.  716. 
Where  a  jvarty's  conduct  plainly  shows  ttiat 
a  demand  would  be  refosed,  none  need  be 
made,  for  the  reason  that  the  law  will  not 
require  an  idle  act  to  be  done.  Sutherland  v. 
Green,  142  Pac.  636,  49  Mont  379. 

[3]  It  is  Insisted  that,  as  a  conditiw  pre- 
cedent to  the  reformation  of  the  contract  ap- 
pellant must  be  placed  In  statu  quo  by  the 
return  to  him  of  tbe  Initial  payment  be  made 
upon  the  land,  together  with  interest  col- 
lected from  him  iqion  deferred  payments,  and 
appellant  cites  a  number  of  cases  in  support 
ot  this  contention,  which,  however,  are  not 
in  point  but  apply  to  cases  where  the  plain- 
tiff baa  received  from  the  other  party  some 
benefit  to  wtaich  he  would  not  be  entitled  nn- 
der  the  Instrctment  as  reformed.  Keeley  v. 
Sayles,  217  Hi.  589,  76  N.  B.  607. 

Appellant  relies  upon  a  number  of  assign- 
ments of  error  M^iidi  are  not  discussed  here- 
in, for  the  reaswi  we  deem  them  to  be  imma- 
terial In  view  of  tbe  conclusion  readied  that 
the  action  of  tbe  trial  court  In  reforming  the 
written  contract  of  escrow  diould  be  sustain- 
ed, and  that  its  finding  that  a^tellant  com- 
mitted a  breach  of  the  contract  as  reft^ed. 
Is  fuUy  supported  by  the  evidence. 

The  judgment  appealed  from  Is  affirmed. 
Costs  are  awarded  to  respondent 

BUDGB,  0.  J.,  and  RIGS.  J.,  concur. 

AUSTIN  V.  BROWN* BROS.  CO. 

(Supreme  Court  of  Idaho.    March  7,  1917. 
Rehearing  Denied  April  14,  1917.) 

1.  Plbadinq  ^s>182— Adussioit  bt  Failvbe 
TO  Dert— Effect— BxATDTE. 

Under  section  4201,  Rev.  Codes,  tbe  failure 
to  deny  a  written  instrument  contained  in  the 
answer  as  therein  required  admits  the  genuine- 
ness  and  due  execution  of  such  instrument  but 
the  plaintiff  is  not  precluded  therebv  from  tak- 
ing any  position  in  avoidance  of  lie  contract 
which  ia  not  inetnsistent  with  the  admiBsifHi  of 
ita  genuinenesB  and  due  execution. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  387.  8881] 

2.  Sales  ®=3^S— Instbuctioh  —  SEPAaasLB 

Contract, 

Where  three  penKHis  gave  individual  orders 
complete  in  thenuelves  tor  nursery  stock  to  an 
agent  of  a  nursery  company,  and  thereupon,  at 
the  suggestion  of  the  agent  the  three  orders 
were  combined  in  one  and  signed  by  one  of  the 
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three,  Uld,  that  nnder  tiie  facts  o£  thia  case  the 
CMnbined  order  becamo  a  separable  contract. 
[Ed.  Note. — For  other  caseBk  see  Sales,  C^t. 

Di.  H  171-m.] 

8.  &ALBS  «=»406— CONTBAOP— BBBACH— DAJC- 

AQES. 

Where  a  contract  for  the  sale  of  fruit  trees, 
prepared  by  the  seller  to  be  signed  by  the  buyer, 
contains  a  provision  that  "any  stock  which  does 
not  prove  to  be  true  to  name  as  labeled  la  to 
be  replaced  free  or  purchase  price  refunded, 
such  contract  contains  an  implied  conditioo 
precedent,  requiring  a  substantial  performaxice 
by  the  seller,  for  the  breach  of  whiui  the  bnyw 
is  entitled  to  compensatory  damages,  and  ^e 
foregoing  provision  of  the  contract  applies  only 
to  such  mistakes  as  are  liable  to  occur  in  the 
substantial  performance  <^  the  cmtract. 

[Ed.  Note.— For  other  csmb,  aaa  Sales,  Ovt 
Oig.  S8  1147-1155.] 

4.  CoNTEACTS  '©=>323(2)— Evidence— I N8TEU0- 

TIOHS. 

Where  by  the  undisputed  testimony  there  is 
clearly  a  substantial  failure  of  performance  oa 
the  pakt  of  one  of  the  partiea  to  the  con- 
tract, it  Is  the  doty  <^  the  court  so  to  declare 
as  a  matter  oC  law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1545.] 

5.  Appeal  and  Erbob  <8=»1068{1)— Rbvebsal 
— Ebeonious  Instbuctions. 

A  judgment  will  not  be  reversed,  where  it 
appears  that  the  jury  took  c<^i2ance  only  of 
matters  proper  for  their  consideration,  even 
though  the  jury  was  erroneously  instructed. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  4225 ;  Trial.  Cent.  Dig.  8  476.] 

6.  Affbai.  and  Ebbob  «=9l048(2)— Evideho 
^»546— DisoBETioN  or  Trial  Coukt— Coic- 

FETENCT  OF  EXPEBTS. 

Qualification  of  witnessea  to  testify  as  ez- 

Grts  must  be  determined  in  the  first  instance 
the  trial  court;  and,  unless  it  is  apparent 
that  the  trial  court  was  in  error  in  permitting 
a  witness  to  testify  as  an  expert,  the  judgmmt 
will  not  be  reversed. 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Gait  Die  I  4140;  Evidenoe,  Gent.  Dig. 

7.  APfXAX.  AlTD  Bbbob  «S»1066— T^IAL  4S3> 

^O—lNBTBuonoNB— Issues— Habulesb  Eb- 
bob. 

An  instruction  should  not  be  given  unless 
founded  on  the  issues  in  the  case  or  evidence 
reodved  at  tiie  triaL  But  where,  by  examina- 
tion of  in8tructi<Mis  given  in  the  trial,  it  ap- 
pears that  the  giving  of  such  inBtmction  did  not 
result  in  any  substantial  injury  to  i^HMlIant, 
the  judgment  will  not  be  reversed. 

[Bd.  Nots.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;  Trial,  Cent.  Dig.  88 
6S4r^,  596.] 

Appeal  from  District  Court,  Twin  Falls 
County;  Chas.  O.  Stockslager,  Judge. 

Action  by  James  S.  Auatln  against  the 
Brown  Bros.  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Longley  A  Watters,  of  Twin  Falls,  for  ap- 
pellant. Babcock  ft  Orabam  and  B.  M. 
Wolfe,  all  of  Twin  Falls,  for  respond^t 

RICE,  X  In  June,  1005,  the  plaintiff  and 
respondent  czecated  an  order  to  the  d^end- 
ant  and  appellant  to  furnish  him  with  600 
apple  trees,  together  with  45  pear,  cherry, 
peach,  and  plnm  trees,  the  variety  of  trees 
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to  be  fontlsbed  and  the  prices  to  be  paid 
therefor  being  fally  set  out.  At  the  same 
time  and  place,  respondent's  brother  and 
brother-in-law  executed  orders  for  various 
amounts  of  nursery  stock,  the  exact  number 
of  trees  ordered  by  them  being  not  material 
In  this  case.  UpcHi  the  execution  of  thfese  or- 
ders It  was  suggested  by  appdiant's  agent 
that  for  c<mveDlenoe  in  shipping  and  tn  buy- 
ing the  trees  a  combined  order  should  be 
made  and  the  three  orders  shipped  In  on& 
The  combined  order  was  thereupon  prepared 
and  signed  by  respondent.  The  combined  or- 
der differed  frtmi  the  original  order  executed 
by  the  respondent.  In  that  it  contained  the 
following  provision  which  the  original  order 
did  not  contain: 

"Any  stock  which  does  not  prove  to  be  tme 
to  name  as  labeled  is  to  be  re^aoed  free  or 

Surchase  price  refunded;  and  sill  stock  to  be 
elivered  In' a  thrifty  and  healthy  ctmditlon." 

The  trees  were  delivered  at  Twin  Falls  In 
the  spring  of  190G.  They  were  taken  to  the 
premises  of  the  respondent,  and  there  divided 
among  the  three  parties,  each  taking  the 
trees  that  he  had  ordered.  The  trees  arrived 
labeled  so  as  to  indicate  the  varied  and 
number  of  trees.  Respondent  planted  bia 
trees  in  the  spring  of  1900  on  his  premises, 
consbstlng  of  a  40-acre  subdivisioa,  and  cared 
for  them  until  about  April,  1010,  when  he 
discovered  that  a  large  part  of  the  trees  so 
planted  and  cared  for  by  him  were  not  true 
to  name.  Among  the  500  trees  ordered  by 
him  were  300  Jonathan  and  180  Rome  Beauty 
trees.  No  Jonathan  or  Boom  Beaut?  trees 
were  received,  but  Instead  the  trees  proved 
to  be  Wolfe  Blver,  Peewankees,  and  an  un- 
known variety.  Respondent  b^rougbt  suit 
against  the  appellant  to  recover  damages 
suffered  as  a  result  of  the  breach  of  the  con- 
tract The  case  was  tried  to  a  Jury,  and  a 
verdict  was  rendered  In  favor  of  respondent 
In  the  sum  of  $1,600. 

The  appellant  assigns  26  nieclflcatlons  of 
error  as  ground  for  reversing  the  judgment, 
but  relies  principally  upon  those  hereinafter 
considered. 

[1]  i^iptfllant  In  its  answer  set  oat  a  copr 
of  the  combined  order,  claiming  that  aald  or- 
der constituted  the  contract  between  the  par- 
ties. At  the  beginning  of  the  trial  ttie  court, 
over  the  objection  of  appellant,  permitted  re- 
spondent to  Introduce  his  In^vidul  order. 
Hie  specific  obJectl<m  was  that  the  order  was 
Dot  the  same  as  the  order  signed  by  the  re- 
spondent In  this  action,  as  set  forth  in  the 
answer;  and,  Inaamncb  as  there  was  no  d»< 
nlal  of  the  order  as  required  by  the  statute. 
It  was  admitted  to  have  been  the  ordw  made 
by  the  dtfoidant  flection  4201,  Ber.  Codes, 
roads  as  follows:  . 

"Wheat  the  defense  to  an  action  is  founded  on 
a  written  instrument,  and  a  copy  thereof  is  con- 
tained in  the  answer,  or  is  annexed  thereto,  the 
genuineness  and  due  execution  of  such  Instru- 
ment are  denned  admitted,  unless  the  plaintiff 
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file  with  the  clerk,  within  ten  days  after  re- 
eeiTing  a  copy  U  the  answer,  an  affidavit  deny- 
ing the  same,'  and  sure  a  ctHnr  thereof  on  the 
doendanL" 

It  Is  admitted  that  no  affidavit  denying 
the  combined  order  was  filed  or  served  on 
appellant.  The  genulneneBs  and  due  execn- 
tlon  of  the  contract  alleged  In  the  answer 
was  therefore  admitted. 

In  the  case  of  Cox  v.  Stage  Co.,  1  Idaho, 
876,  this  court  held  that  duo  execution  of  an 
instrument  of  writing  goes  to  the  manner 
end  form  of  its  execution  by  persons  compe- 
tent to  execute  It  according  to  the  laws  and 
customs  of  the  country  where  executed.  Tlie 
genuineness  of  an  instrument  In  wilting  goes 
to  the  question  of  Its  having  been  an  act 
of  the  party,  Just  as  represented ;  or,  In  oth- 
er words,  that  the  signature  Is  Jiot  spurious, 
and  that  nothing  has  been  added  to  or  taken 
from  It,  which  would  lay  the  party  signing 
or  chai^ng  the  Instrumrat  liable  for  for- 
gery. 

It  does  not  follow  that,  ,by  admitting  the 
genuineness  and  due  execution  of  the  ta- 
struraent  pleaded  In  the  answer,  the  respond- 
ent admitted  that  such  instrument  was  the 
contract  between  the  parties,  nor  was  the 
respondent  precluded  thereby  from  taking 
any  other  position  In  avoidance  of  the  ef- 
fect of  the  contract  which  Is  not  Inconsistent 
with  the  admission  of  its  genuineness  and 
due  execution.  Cox  v.  Stage  Co.,  supra; 
Martin  v.  Dowd,  8  Idaho,  4&3,  68  Pac.  276; 
Moore  v.  Copp,  119  Cal.  429,  51  Pac.  630; 
Brooks  T.  Johnson,  122  Cal.  569,  55  Pac.  423. 

[2, 3]  Individual  order  and  the  com- 
bined order  are  parts  of  one  transaction,  and 
should  be  considered  together,  but  the  plain- 
tiff could  not  be  relieved  of  any  obligation 
or  provision  contained  in  the  J(^nt  order, 
which  was  the  last  one  signed.  The  differ- 
ence between  them  is  material  only  In  view 
of  the  fact  that  the  ccHubiaed  order  contained 
the  provi^on,  quoted  above,  which  was  not 
in  the  individual  order. 

In  the  case  of  Sanford  v.  Brown  Bros., 
134  App.  Div.  119  N.  Y.  Supp.  333,  a 

contract  for  nursery  stock  cont^nlng  *:hii^ 
provision  was  construed.  In  con^derlng  the 
contract  that  court  laid  down  the  three  fol- 
lowing pr(9>osltI(H]s: 

First.  Where  a  contract  for  the  sale  of 
fruit  trees  is  prepared  by  the  seller  to  be 
signed  by  the  buyer,  any  uncertainty  or  am- 
biguity therein  is  to  be  resolved  in  favor  of 
the  buyer. 

Sec<nid.  That  such  a  contract  for  the  sole 
of  nursery  stock  contained  an  implied  condi- 
tiw  precedoit,  requiring  a  sabstantial  pei^ 
formanoe  by  the  seller,  for  breach  at  wtaldi 
the  buyer  was  entitled  to  recover  compensa- 
tory damages. 

Third.  That  the  proridon  of  the  contract 
OBoted  above  an>lled  <Hily  to  sacb  mistakes 
as  were  liable  to  occur  In  the  substantial  per- 
fonuance  of  the  cwtract,  and  unless  there 
waa  a  substantial  performuce,  the  plalntUTs 
lft4P.-7 


recovery  for  breach  was  not  limited  to  the 
price  of  the  trees  not  delivered. 

In  view  of  the  foregoing  constmction  of 
this  contract,  which  appears  to  be  correct,  it 
was  necessary  to  detomlne  whether  or  not 
there  had  been  a  substantial  compliance  with 
the  contract  by  the  ai^llant,  fw  if  It  failed 
snbstantlally  to  fulfill  its  ocmtract,  tbe  rale 
of  damages  in  the  case  ^  breach  of  the  In- 
dividual order  and  tiie  comMnatioo  order 
would  be  the  same. 

It  seems  that  the  trial  court  attemipted  to 
submit  to  the  Jury  the  question  as  to  sub- 
stantial ccanpUanoe  wli^  the  order  upon  the 
part  of  appellant  by  glTing  the  f<dlo«ln£ 
instruction: 

'The  Jury  are  instructed  that  If  yoa  find  from 
the  evidence  that  the  d^endaot  company  failed 
to  Bubstantially  i>erfonD  its  contract  by  de- 
livering to  the  plaintiff  the  trees  that  were  or- 
dered or  trees  of  a  quality  and  variety  equally 
as  good  as  those  ordered,  tlien  your  verdict  must 
be  tor  the  plaintiB.  Bj  substantial  performahoe 
is  meant  not  a  strict  literal  performance  of  tlw 
contract  by  delivering  the  exact  number  of  eadi 
variety  and  kind  of  trees,  but  a  reasonable 
compliance  with  the  contract  as  to  varieties, 
with  auA  miBtakes  as  were  liable  to  occur,  con- 
sidering  the  size  of  the  order  and  delivery." 

The  appelant  contends  that  this  instruc- 
tion Is  faulty,  in  that  it  does  not  Inform  the 
Jury  of  their  duty  In  case  they  found  there 
was  a  substantial  compliance,  and  mi^t  be 
construed  by  the  jury  as  tantamount  to  an 
Instruction  that  there' was  not  a  substantial 
compliance.  We  think,  however,  that  the 
InstructlfNi,  under  the  facts  of  this  case,  did 
not  (^rate  to  deprive  the  awwllant  of  any 
substantial  right 

[4]  Ordinarily  the  question  of  whether 
there  has  been  a  substantial  comipliance  wltb 
a  contract  is  a  questlcm  to  be  s(ri>mltted  to 
the  Jury,  but  under  certain  circumstances  the 
court  ^ould  declare  as  a  matter  of  law  that 
there  has  been  a  failure  of  substantial  per- 
formance. In  the  case  of  Pressy  v.  McCor- 
nack,  285  Pa.  443,  84  Atl.  427,  the  court  said: 

"There  must  in  every  ease  be  substantial  per- 
formance of  the  contract,  and  unless  there  be 
substantial  compliance,  there  can  be  no  recov- 
ery; but,  whether  there  has  been  substantial 
performance  depends  upoa  the  character  of  the 
changes  or  alterations  complained  of,  that  is  to 
say,  do  they  materially  affect  the  completed 
structure  and  were  they  in  good  faith  honei^ 
intended  to  fulfill  the  contract?  Whether  the 
party  acted  in  good  faith,  and  whether  the  de- 
partures were  material,  are  generally  questions 
for  the  jury.  Truesdale  v.  Watta,  12  Pa.  73 ; 
Palhnan  v.  Smith,  135  Pa.  188  [19  Aa  801] ; 
CoKTOve  r.  Cummings,  190  Pa.  625  [42  Atl. 
881].  This  is  always  true  if  the  facts  relating 
to  the  good  faith  of  the  plaintiff  and  th*  mate- 
riality of  the  changes  or  alteratioas  are  in  dis- 
pute. On  the  other  hand,  if  tbe  undisputed 
testimony  shows  a  substantial  variance,  not  au- 
thorized by  the  owner,  and  made  witjurat  his 
knowledge  or  asmt,  it  is  the  doty  of  the  court 
to  so  dedare  as  a  matter  of  law.  Harris  v. 
^Mgl«i,  202  Pa.  243  [51  AtL  066,  68  L.  B.  A. 


In  coostming  boildlng  contracts  the  New 
York  courts  have  held  tbat  where  there  Is 
dearly  a  substantial  failure  of  perfonnance 
on  the  part  of  the  cootractor  it  la  tbe  duty 
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of  the  coart  so  to  dedare  aa  a  matter  of  law. 
Gompert  v.  Heoly,  149  App.  Dlv.  196,  133  N. 
Y.  Sapp.  688;  Ketdium  v.  Herrhiston,  18  "N. 
Y.  Snpp.  429;i  Gladus  t.  Black.  07  N.  Y.  S63; 
Spence  t.  Ham,  163'N.  Y.  220.  07  N.  E.  412. 
51  U  R.  A.  238. 

The  reasoning  of  the  court  in  the  San- 
ford  Case,  supra,  may  be  considered  in 
relation  to  the  question  of  perforzoance.  In 
that  case  the  coart  said: 

"It  may  safely  be  affirmed  that  no  man  in 
his  senses  would  purchase  3,500  peach  trees,  and 
aeree  that  he  would  be  content  with  the  return 
tn,  the  purchase  price,  if  it  should  turn  out.  aft- 
er three  or  four  years  of  culture,  that  they  were 
substantially  sU  worthleas,  and  not  what  he 
dered." 

13ie  apfttilant  bad  bnowlad^B  of  tbe  por- 
tion of  the  oHnbliied  order  that  was  tntoMled 
tm  tlie  TeqKmdent  Tb»  cnubined  order  and 
sblpment  was  made  at  the  reqnest  of  ai^- 
lant,  and  presumably  tor  its  coDveiilenca, 
The  combined  order,  therefore,  was  separa- 
ble, and  It  Is  proper  to  consider  the  IndlTldOr 
al  order  In  d^^tmlnlng  the  question  of  snl>> 
stantlal  compliance  on  tbe  part  of  appellant 
Wilson  Oase  Lumber  Co.  v.  Mountain  Tim- 
ber Oo.  (D.  C.)  202  VM.  80& 

The  testimony  la  undisputed  that<tf  the  800 
Jtmatban  and  130  Borne  Beauty  trees  order- 
ed, DtHie  were  deUvexed,  and  that  only  70  of 
the  COO  ai^  trees  ordered  were  true  to 
nanfc^  No  complaint  was  made  as  to  tbe  de- 
livery of  the  pear,  dierry.  pea<ih,  or  plum 
trees.  In  view  oZ  the  foregotof  facts,  there 
was  not  a  substantial  compliance  with  the 
contract  on  the  part  of  tbe  ^ip^ant  No  er- 
ror was  committed,  therefore^  in  flie  intro- 
dnctim  oC  the  Indlvldiuil  contract  In  evi- 
dence. 

Tte  second  error  assigned  by  appellant  Is 
that  the  court  admitted  evidence  upon  an  w- 
roneons  theory  of  the  measure  of  damages. 
It  seentH  to  be  Qie  theory  of  appellant  that 
the  damage  must  be  limited  to  the  land  ac- 
tually occupied  by  13n  orchard,  the  error  as- 
signed b^ng  tbe  admission  ot  evldaice  as  to 
the  damage  to  the  40  acres  upcm  wbia  tbe 
orchard,  whldi  oocapied  7.77  acres,  was 
planted. 

In  the  same  connectioit  the  appelant  com- 
plains that  the  court  in  InstructlDg  the  Jury 
adopted  the  same  erroneous  view  as  to  the 
proper  measare  of  damages.  The  court  In- 
structed the  Jury  as  follows: 

"The  jury  are  Instructed  that  the  damages 

filatntiff  is  entitled  to  in  this  case,  if  you  find 
rora  tbe  evidence  that  he  is  entitled  to  any, 
is  the  difference  in  the  reasonable  cash  value 
of  the  40  acres  In  question  at  the  time  that  the 
plaintiff  discovered  that  the  said  fruit  trees 
were  not  true  to  name,  or  at  such  time  as  he, 
the  plaintiff,  by  the  exercise  of  ordinary  care 
and  attentitm  m^bt  have  discovered  that  fact, 
with  the  trees  true  to  name,  and  the  reasonable 
caih  value  of  the  same  40  acres  of  land  at  the 
same  time  with  tbe  fruit  trees  thereon  as  they 
actually  exiated,  that  is.  with  tbe  treea  not  true 
to  name,  if  you  so  find  from  the  evidence,  to- 
gether with  interest  on  said  sum  at  7  per  cent. 


*  R^rted  In  full  la  tbe  New  Tork  Supplement ; 
reported  ta  a  memonodam  decision  without  ofcln- 
ioa  In  a  Hon.  436. 


per  annum  from  die  oommencamoit  of  this  ac- 
tion, to  wit,  August  27,  1912.  In  other  words, 
the  measure  (tf  damages  is  the  value  that  would 
have  been  added  to  the  premises,  at  the  time 
of  the  discovery  of  the  mistake  by  the  plaintiff, 
or  at  such  time  as  he,  the  plaintiff,  by  tbe  «x- 
ercise  of  ordinary  care  and  attration  might 
have  discovered  that  fact,  if  tlM  trees  had  ben 
of  the  varieties  as  ordered  by  the  plaintiff." 

In  this  case,  however,  B{>eclal  questions 
were  submitted  to  the  Jury,  which  questions 
and  their  answers  are  as  follows: 

(1>  What  do  yon  find  the  value  of  the  acreage 
embraced  within  sndi  orchard  to  have  been  had 
the  treea  been  ^nted  as  c<nitalned  in  tbe  order 
and  the  contract  of  the  plaintiff,  such  value  to 
be  determined  on  or  about  April,  1910? 

We  find  the  value  of  the  ten  acres  to  have 
been  on  the  above  date,  {8,900X)0. 

D.  P.  Albee,  Rwemsn. 

(2)  What  do  yon  find  the  value  of  the  acreage 
embraced  in  the  orchard  to  have  been  on  or 
about  April,  1910.  in  the  condition  In  which  it 
was  at  sucn  time? 

We  find  the  value  of  the  toi  acresjindnofng 
the  Improvements,  to  have  been  92,400.00. 

D.  P.  Albee,  Foronan. 

The  general  verdict  of  the  Jury  was  for 
the  plaintiff  in  the  sum  of  $1,500. 

It  thus  altars  that  the  Jury  took  into 
consideration  only  the  10  acres  upon  which 
the  orchard  was  planted  In  arriving  at  their 
verdict  The  appellant  cannot  complain  that 
the  Jury  considered  the  lO-acre  tract  Instead 
of  the  7.77  acres  upon  which  It  dalms  the 
trees  were  actually  planted.  The  2.28  acres 
making  up  the  10  acres  were  occupied  by  the 
dwelling  bouse  and  buildings  of  respondent, 
and  were  so  situated  that  manifestly  it  would 
be  impracticable  to  consider  the  7.77  acres 
alone.  Conceding  appellants  theory  to  be 
correct,  it  was  not  injured  by  tile  evldoiee  re- 
ceived or  instruction  given. 

[6]  In  this  state  a  Judgm«it  will  not  be  re- 
versed where  It  appears  that  the  Jury  took 
cognizance  only  of  matters  pn^r  for  their 
consideration,  even  though  erroneously  In- 
structed. Tarr  v.  Short  line,  14  Idaho^  192, 
93  Pac.  057, 125  Am.  St.  Bep.  151. 

The  appelant  also  assigns  as  error  the  ac- 
tion of  the  court  in  admitting  evidence,  over 
obJectl<ms,  as  to  the  value  of  Improvements 
upon  the  40  acres  aside  from  the  orchard. 
As  the  value  of  the  Improvements  was  the 
same  whether  Uie  treea  in  the  orchard  were 
true  to  name  or  otherwise,  we  think  the  ad- 
mission of  tbe  testimony  was  harmless. 

[>]  Ai^llant  assigns  as  error  the  admis- 
alon  of  answers  to  certain  hypothetical  qiies- 
ti<Hi8  propounded  to  witnesses,  on  the  groond 
that  the  questions  'did  not  Include  all  ele- 
ments prov^  In  the  case,  and  which  neces- 
sarily should  have  been  Included  before  tbe 
questions  could  be  properly  answered.  Subse- 
quently, however,  the  omitted  elements  were 
supplied,  in  substance,  and  the  erroneous  ad- 
mission of  the  answers  was  thereby  cured. 

Appellant  also  complains  that  two  witness- 
es were  permitted  to  give  opinion  testimony 
without  showing  proper  qualifications  as  ex- 
perts.  In  the  case  of  Carscallen  v.  Coear 
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d'Alene  Co.,  IS  Idaho,  444,  96  Pac.  682,  16 
Ann.  Cas.  644,  tliis  court  said: 

"No  very  nice  distinction  has  ever  been  drawn 
or  fixed  rule  established  by  which  a  trial  Jadge 
aball  determine  the  exact  amount  ot  knowieds& 
experience,  and  skill  a  Bo-telled  expert  shall 
have  before  permitting  him  to  testify  before 
the  jnry.  That  question  mast  be  determined  In 
the  first  instance  by  the  court.  «  *  *  After 
the  evidence  ia  in,  its  weight  and  credibility  is 
to  be  judged  solely  by  the  jury,  and  they  will 
gtn  it  audi  weight  as  they  think  it  is  entitled 
to,  and,  indeed,  u  It  runs  counter  to  their  con- 
vicdons  ol  troth  in  the  exercise  ct  their  own 
knowledge  and  Jadgment.  they  siar  dlaregard 
it  entirdy." 

It  does  not  appear,  Jn  -view  ot  tbe  fore- 
going  expreaslODt  that  error  was  committed  In 
pennltflng  the  wltneasea  to  testify  as  ex- 
perts. 

[7]  Appellant  also  asslffna  as  error  the  In- 
strnctlon  of  tbe  court,  quoted  abore,  to  tbe 
^ect  tbat  tbe  Jury  might  give  i^alntlfC  In* 
tereat  from  the  date  of  tbe  onnmenoemait  of 
tbe  action,  TMs  being  an  action  for  unliq- 
uidated damages,  the  Instruction  given  was 
erroneons  (Barrett  t.  No.  Pac.  Bj.  Co.,  29 
Idabo,  189,  X57  Paa  101^;  but  In  view  of 
the  fact  that  tbe  answers  to  the  special  qnes- 
tlmiB  submitted  to  the  Jury  show  tbat  this 
instruction  was  disregarded,  the  Judgment 
will  not  be  reversed  oa  account  of  socdk  error. 

Tbe  appellant  also  asdgns  as  emw  the  ^t> 
Ing  of  tbe  following  Instructiw  to  tbe  Jnry: 

"The  jury  are  Instructed  that  under  the  plead- 
ings in  this  case  it  stands  admitted  that  the 
dwendant  company  ia  a  foreign  corporation,  and 
that  it  failed  to  oom^  with  the  statutea  of  the 
state  ot  Idaho  in  regard  to  designating  an 
agent  in  this  state  upon  whom  service  of  sum- 
mons could  be  made  in  this  state;  and,  having 
dius  failed  to  do  so)  the  said  d^endant  is  not 
entitled  to  orgs  the  defense  of  the  statnta  of 
limitations  In  this  case." 

At  the  tuning  of  the  trial  the  court  had 
denied  app^laut's  motion  to  anmd  its  an- 
swer, BO  as  to  plead  tbe  statute  of  Itmlta- 
ttons.  The  Instmctloa  was  gratuitous,  in 
tbat  the  statute  of  llmitattoos  was  not  in 
issne,  nor  was  any  evldeoco  Introduced  by  tbe 
appellant  tending  to  Show  tbat  the  cause  of 
action  was  barred  by  tbe  statute.  The  sec- 
ond paragraph  of  tbe  complaint  contained  the 
allegation  that  tbe  defendant  was  a  foreign 
corporation,  and  that  during  all  times  men- 
tioned in  the  complaint  it  bad  been,  and  now 
is,  doing  and  carrying  on  business  within  the 
state,  and  tbat  It  bad  neglected  to  conply 
with  the  statutory  requirements  with  refer- 
ence to  foreign  corpora ti(aia  doing  business 
within  the  state.  This  allegation  Is  express- 
ly admitted  by  the  answer.  Tbe  Instnictioo, 
tberefore,  correctly  stated  the  law,  if  tbe 
question  Involved  had  been  an  issue  in  the 
case.  The  instruction  should  not  have  been 
given;  but,  in  view  of  tbe  other  Instructions 
given  by  the  court,  It  Is  apparent  that  no 
substantial  Injury  was  done  to  the  appellant. 

All  specifications  of  error  on  tbe  part  of 
appellant  have  been  examined,  but  It  appears 
tbat  tbe  errors  committed  by  tbe  trial  court 


resulted  in  no  substantial  Injury  to  appel- 
lant. 

The  Judgment  of  the  lower  court  will  be  af- 
firmed.   Costs  awarded  to  respondent 

BTTDGB^  a  J.,  and  MOBOAN,  J.,  concur. 


GOODINO  HIGHWAY  DIST.  OF  GOODING 
COUNTT  V.  IDAHO  IRE.  CO., 
I/Imited. 

(Supreme  Court  of  Idaho.    March  24,  1917.) 

1.  PCBUC  tiANDS  ^>64  — HlOBWATB  — AO- 
OEPTAnOK— Obdbb. 

Power  to  establish  highways  is  vested,  In- 
herently, in  the  Legislature  and  in  order  for  a 
board  ol  county  commissioners  to  accept,  on  be- 
half of  tlie  state,  the  grant  of  rij^t  of  way 
over  the  public  domain  expressed  in  section 
2477,  Rev.  St  U.  S.  (Comp.  St  1913,  S  4919), 
or  to  lay  out  a  road  across  private  property^ 
it  must  substantially  conform  to  the  state  law 
delegating  this  power  to  it  and  prescribing  the 
manner  in  which  it  may  be  exercised.  A  mere 
order,  made  and  entered  of  r^rd  by  the  board, 
declaring  certain  section  lines  to  be  public  high- 
ways, is  not  a  aubatantial  compliance  with  the 
law. 

[Ed.  Note.— For  other  eases,  see  Public  Lands. 
Gent  Dig.  H  222-225.] 

2.  Dhaxns  4s»65— Watbbb  anu  Wateb  Coubs- 
BS  «=»244— OoNSTBUonoir  of  Hiohwat— 
Bbxdobb. 

The  owner  of  a  ditch  or  canal  constrocted 
across  en  established  highway  must  provide  a 
bridge,  at  the  point  of  intersection,  for  the 
use  and  benefit  of  tbe  public ;  but  if  the  ditch 
or  canal  is  constructed  prior  to  the  establish- 
ment of  the  road  which  Intersects  it  the  ex- 
pense of  building  the  bridge  must  be  borne  by 
the  county  or  ughway  district  to  which  the 
road  beUmgs. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
Dig.  f  61 ;  Waters  and  Water  Oonrses,  Gent 
Dig.  i  309.] 

Badge,  O.  J.t  dlsssntlng  In  part 

Appeal  from  District  Court,  Linorin  Coun- 
ty; Chas.  O.  Stockslager,  Judge. 

Suit  by  tbe  Gooding  Highway  District  of 
Gooding  County,  State  of  Idaho,  against  the 
Idaho  Irrigation  Company,  to  recover  the  cost 
of  construction  of  bridges  orer  defendant's 
canal.  Judgment  for  def^idant,  and  plaln- 
tifC  appeals.  Affirmed. 

A.  F.  James,  of  Gooding,  for  appellant  N. 

M.  Ruick,  On;>enbelm  ft  Hodgln,  and  V.  P. 

Coffin,  all  of  Boise,  and  B.  A.  Walttts,  of 
Twin  Fails,  for  respondent 


MORGAN,  J.  Appellant  Instituted  this  ac- 
ttoQ  pursuant  to  section  3310,  Rev.  Codes,  to 
recover  the  cost  of  cod st ruction  of  certain 
bridges  built  across  Irrigation  ditches  and 
canals  of  respondent  Tbat  section  makes 
it  tbe  duty  of  the  owner  of  a  dltdi  or  canal 
to  build  substantial  bridges  at  all  places 
where  It  crosses  county  or  state  roads,  or  any 
road  kept  apea  and  used  by  the  people  of  a 
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nelghtHabood  for  fb^  oonvenleQce  and  boie- 
flt,  and  provides  that  in  case  tbe  owner  neg-. 
lects  or  refuses  so  to  do,  tbe  board  ot  county 
ocHnmlBSloners  of  the  prager  county  shall, 
after  ten  dajB*  notice,  proceed  to  construct 
the  sam^  and  flhall  c(Ale(jt  tbe  cost  thereof, 
together  with  costs  of  suit. 

It  appears  from  the  amoided  complaint 
that  on  January  12, 1909,  the  boazd  of  county 
commlsslonerB  of  Unooln  county,  by  ordca: 
tered  of  record,  declared  all  section  lines 
wtthln  certain  townships  In  that  county  to  be 
public  highways ;  that  4M;)pellant  was  organ- 
ized as  a  hU^way  district  on  June  20,  1811, 
and  succeeded  to  the  ownership  ot  the  roads 
laid  out  and  constmcted  within  Its  territory; 
thereafter  Gooding  county  was  created  from 
a  portion  of  Uncoln  county  and  the  town- 
ships In  question  were  Uududed  therda ;  that, 
prior  to  the  creation  of  fbe  blgftway  district 
and  during  the  latter  part  ct  the  year  1900 
and  ^rly  In  1910,  respondent  constructed 
ditches  and  canals  across  certain  section  lines 
within  the  aforesaid  townsb^,  and  that  be- 
tween Septonber  1,  1911,  and  December  1, 
1912,  after  tbe  ditches  and  canals  had  be«i 
constructed  and  put  to  use,  appellant,  while 
building  and  repairing  highways  along  these 
Unes,  constmcted  19  bridges,  at  pcHnts  whore 
they  Intersected  the  ditches  and  canals,  at  an 
aggregate  cost  of  $1,220;  that  at  least  15 
days  prior  to  bnlldii^  the  bridges  ^pellant 
gave  notice  to  respondoit  to  construct  them, 
but  by  reason  ot  Its  refusal  to  do  so  appel- 
lant was  obliged  to  and  did  build  the  bridges 
at  Its  own  cost  and  npense;  that  all  the 
land  adjacent  to  tbe  section  lines  above  men- 
tl<»ied,  prior  to  January  12,  1909,  tbe  date  of 
the  order  of  the  board  of  county  commis- 
sioners, was  public  land  of  the  United  States, 
and  had  been  filed  upon  as  "Carey  Act"  land, 
and  was  reclaimed  and  watered  by  the  irriga- 
tion system  of  respondent ;  that  tbe  contract 
between  the  state  of  Idaho  and  respondent, 
which  provides  for  the  construction  of  the 
system  and  for  watering  tlie  land,  contains 
tbe  following  section: 

"Sec.  16.  fliffAwaj/a.— Entries  of  land  are  un- 
derstood to  be  made  subject  to  a  riglit  of  way 
withoat  compensation  to  the  eotryman  for  roada 
upon  all  section  lines  and  also  uptm  all  half 
section  lines  which  may  be  designated  by  the 
board  of  county  commissioners,  as  may  be  pro- 
vided by  law." 

Respondent  demurred  to  the  amended  com- 
plaint. The  demurrer  was  sustained,  and, 
upon  appellant's  refusal  to  furtber  plead, 
judgment  of  dismissal  was  entered,  from 
which  this  appeal  is  prosecuted, 

[1]  Section  2477,  Kev.  Stats.  U.  S.  (Comp. 

St.  1913,  §  4919)  provides: 

"The  right  of  wa^  for  the  constrnction  of 
hichways  over  pubhe  lands,  not  reserved  (or 
public  uses.  Is  hereby  granted." 

It  Is  appellant's  contention  that  in  view  of 

this  act  of  Congress,  which  grants  a  free  right 

of  way  for  roads  across  the  public  domain 

and  in  view  of  section  IG,  heretofore  quoted, 

of  tbe  contract  between  the  Mate  and  re- 


Bpondent  reserving  the  right  to  lay  out  high- 
ways altmg  the  section  lines  here  under  oon- 
MderaUon.  no  other  actifm  than  lliat  taken  by 
tbe  board  of  county  commlBSlottert  was  nec- 
essary to  establish  1^1  highways  thereon.  In 
support  of  this  contention  the  following  cases 
are  cited  for  our  consideration:  SchverdUe 
T.  Placer  Co.,  108  CaL  588,  41  Pae  448;  ThoU 
T.  Koles,  66  Kan.  802,  70  Fac.  8&L;  Wallowa 
Go.  T.  Wade,  48  Or.  253,  72  Fac.  793;  Wal- 
bri^  T.  Bd.  of  Com'rs  Bossell  Ca.  74  Kan. 
341,  86  Fac  478;  Bd.  Co.  Oom'rB  Oowl^  Ca 
T.  Johnson,  76  Kan.  65,  90  pac.  SOS;  Moly- 
neux  T.  Grimes,  78  Kan.  830,  06  Fac.  278; 
mils  Glasscocfe,  26  Okl.  128,  110  Pae.  377; 
Wells  T.  Fennlngtffli  Co.,  2  S.  D.  1,  48  N.  W. 
806,  89  Am.  St  Bep;  758. 

These  authorities  decide  that  where  the 
state  Legislature  dedares  certain  section  lines 
aa  the  public  domain  to  be  highways,  such 
lines  are  thenceforth  highways  on  the  theory 
that  such  a  declaration  la  an  acceptance  of 
the  grant  made  by  the  government,  where  no 
private  rights  have  theretofore  intervened, 
and  that  where  tbe  states  of  Qie  state  have 
provided  for  laying  out  highways  by  action 
of  tbe  board  of  county  commissioners  or 
where  a  right  of  way  has  been  acquired  by 
prescription  such  action  by  the  board,  in  the 
manner  provided  by  law,  or  user  for  tlie 
prescribed  period.  Is  as  complete  an  accept- 
ance of  the  government  grant  as  if  tbe  L^- 
Islature  Itself  had  acted  directly. 

In  order  that  an  act  of  a  board  of  county 
Gommissloners  In  laying  out  a  highway  be 
valid,  whether  it  be  upon  the  public  domain 
or  over  private  prepay,  the  board  must  con- 
form, substantially,  to  the  law  giving  it  snch 
authority,  because  the  power  to  establlsb 
highways  rests,  Inherently,  in  the  Legisla- 
ture and  not  In  the  board,  and  the  -right  may 
be  exercised  only  in  such  manner  as  tbe  I-^g- 
idature  prescribes,  tiorman  v.  Co.  Commis- 
sioners, 1  Idaho,  563;  Frothero  r.  Co.  Com- 
missions, 22  Idaho,  598,  127  Pac.  176. 

Section  916  et  seq..  Rev.  Codes,  prescribing 
the  methods  to  be  followed  by  boards  of  coun- 
ty commissioners  in  laying  out  highways, 
were  in  force  In  1909,  at  the  time  of  the  ac- 
tion of  the  board  which  Is  relied  upon  by  ap- 
pellant in  this  case.  These  sections,  at  that 
time  and  prior  to  the  amwdment  of  the  law 
upon  that  subject,  provided  for  the  filing  of 
a  petition  by  a  certain  number  of  residents  of 
ttie  road  district  in  which  the  proposed  higb- 
way  was  to  be  built ;  that  the  petition  must 
describe  the  route,  state  tbe  estimated  cost, 
and  the  necessity  and  advantages  of  the  pro- 
posed road.  It  was  necessary  that  a  bond  ac- 
company the  petition  to  secure  the  payment, 
if  it  was  denied,  of  the  costs  of  tbe  proceed- 
ing; viewers  must  be  appointed  whose  duty 
It  was  to  mabe  a  report  upon  the  facts  alleg- 
ed In  the  petition,  and  a  time  must  be  fixed 
at  which  those  In  favor  of  and  those  ot^>osed 
to  the  establishment  of  the  highway  miglii; 
be  heard. 
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Appellant  Insists  tliat  by  sectloQ  16  of  the 
ecHitratrt  between  the  state  and  respondent  all 
proceedings,  such  as  tbe  petition  and  hear- 
ing, appointment  of  tiewera,  etc.,  were  waiv- 
ed, and  ttiat  consent  was  granted  for  tlie  es- 
tablishment of  these  highways.  Section  934, 
Rev.  Codes,  was  as  follows: 

"Public  roads  may  be  establisbed  without  the 
apitolDtment  of  viewers,  proyided  tbe  written 
consent  of  all  the  owoers  of  the  land  to  be  used 
for  that  purpose  be  first  filed  with  tbe  board 
of  county  commisBioners ;  and  if  it  is  shown  to 
the  satisfaction  of  the  county  board  that  tbe 
proposed  road  is  of  sufficient  public  importance 
to  be  opened  and  worked  b;  the  public,  they 
shall  make  an  order  establishit^  the  same,  from 
which  time  onlr,  shall  it  be  regarded  as  a  pub- 
lic road." 

Assuming  that  respondent  could  and  did 
give  the  consent  contemplated  by  that  sec- 
tion and  that  viewers  were  nnoecessary, 
yet  the  board  mast  comply  with  the  other 
provisions  of  the  law.  Respondent  la  not 
shown  by  the  amended  complaint  to  have 
waived  (even  thoagh  It  conld  hare  done  so) 
the  presentation  of  a  petition  signed  by  the 
nxiuisite  number  of  residents  of  the  dis- 
trict, notice  of  hearing,  or  the  trial  of  the 
Question  of  the  sufilciency  of  public  import- 
ance of  the  hlgbwayst  and  the  amended 
complaint  does  not  show  that  these  steps, 
necessary  to  Invest  the  board  with  Jnrlsdlc- 
tlwi,  were  tak«i. 

The  most  favorable  construction  to  appel- 
lant of  which  section  16  of  the  contract  is 
susceptible  is  that  respondent,  consented,  for 
itself  and  for  futnre  entrymen,  not  to  the 
laying  out  of  highways,  nor  that  th^  would 
be  of  advantage  or  importance,  but  only  that 
if  the  board  of  county  commissioners,  after 
proper  petition  and  hearing  thereon,  dionld 
decide  tnat  highways  were  necessary  and  ot 
sufficient  public  importance  to-  Justify  the 
expense  of  their  establishment  and  mainte- 
nance and  should  otherwise  proceed  "as 
provided  by  law"  In  designating,  establisb- 
Ing.  and  laying  them  ont,  no  compensation 
would  be  exacted  for  necessary  land  taken 
for  that  purpose  along  section  and  half  sec- 
tion Hoes. 

[2]  The  owner  of  a  dit(^  or  canal  con- 
structed across  an  established  highway  must 
provide  a  bridge,  at  the  point  of  intersection, 
for  the  use  and  benefit  of  the  public,  hut  If 
the  ditch  or  canal  is  constructed  prior  to  tbe 
establishment  of  a  public  road  which  inter- 
sects It,  tbe  expense  of  building  the  bridge 
must  be  borne  by  the  county  or  highway  dis- 
trict to  which  the  road  belongs.  MacCam- 
melly  v.  Pioneer  Irr.  District,  17  Idaho,  415, 
105  Pac.  1076;  Boise  City  v.  Boise  City  Ca- 
nal Co.,  19  Idaho,  717,  115  Pac.  505;  City  of 
Twin  Palls  V.  Harlan,  27  Idaho,  768,  161 
Pac.  1191. 

The  amended  complaint  In  this  case  falls 
to  show  that  the  board  of  county  commis- 
sioners congiUed  with  tbe  statutes  In  the 
matter  of  laying  ont  and  establishing  the 


highways  in  question,  and  since  ll  ootUd  acU 
legally,  act  in  an  artjitraiy  manner  and  with- 
out regard  to  the  wishes  of  those  whose 
property  was  taxable  for  the  construction 
and  malntoiance  of  the  same,  It  follovra  that 
the  order  relied  upon  by  appellant  does  not 
appear  from  the  amended  complaint  to  be 
valid;  that  the  facts  alleged  in  the  am»ided 
oomplaint  do  not  show  re^)ODde»»i:  to  be 
chargeable  with  the  cost  of  constructing  the 
bridges,  and  the  demurrer  was  properly  sus- 
tained. Canyon  Co.  v.  Toole,  9  Idaho,  661, 
75  Paa  600. 

The  Judgmoit  appealed  from  la  affirmed. 
Coats  are  awarded  t»  respondoit 

BIOB,  T.,  concurs. 

BUDGE,  0.  J.  (concurring  In  part  and  dis- 
senting In  part).  With  respect  to  that  por- 
tion of  the  opinion  which  holds  that,  "If  tbe 
ditch  or  canal  is  wmstructed  prior  to  the  es- 
tabllabment  of  a  public  highway  which  Inter- 
sects it.  tne  expense  of  building  the  bridge 
must  be  borne  by  tbe  county  or  highway 
district  to  which  the  road  belongs,"  I  concur. 
But  it  should  be  noted  that  tbe  previous  de- 
cisions of  this  court  (MacCammetly  v.  Pio- 
neer Irr.  Dlst,  17  Idaho.  415, 10&  Pac.  1076 ; 
City  of  Twin  Falls  v.  Harlan,  27  Idaho,  769, 
151  Pac.  1191)  make  the  question  ot  tbe  duty 
or  the  lack  of  duty  on  the  part  of  those  con- 
structing canals  to  bridge  tbem,  turn  upon 
the  question  of  whether  or  not  tbe  roads 
were  in  actual  use  or  were  actually  coo- 
structed  at  the  time  the  canals  were  built. 
Applying  that  test  to  this  case  the  demurrer 
should  be  sustained. 

I  am  unable  to  concur,  however,  in  that 
portion  of  the  opinion  which  holds  that  the 
board  of  county  commissioners  of  Lincoln 
county  exceeded  Its  authority  In  the  order 
of  January  12,  1900,  declaring  all  sectlou 
lines  public  highways.  Section  2477,  Bev. 
Stat.  tr.  S.,  grants  a  right  of  way  for  high- 
ways over  public  land.  The  Carey  Act  grant- 
ed certain  of  the  public  lands  of  the  United 
States  to  the  state  of  Idaho.  The  Legisla- 
ture accepted  the  conditions  of  the  Carey 
Act  Section  1613,  Bev.  Codes.  Subsection 
3  of  tbe  Car^  Act  (Act  Cong.  Aug.  18,  1894, 
c.  801,  I  4,  28  Stat  422  [U.  &  Oomp.  St  1918, 
I  4686])  provMes: 

"Any  state  contracting  imder  this  section  is 
hereby  authorized  to  make  all  necessary  con- 
tracts to  cause  the  said  lands  to  be  reclaimed." 

By  section  1613,  Bev.  Codes,  the  selection, 
managwuent  and  disposal  of  said  lands  Is 
given  to  the  state  board  ot  land  commission- 
ers. Section  16  of  the  contract  between  the 
state  of  Idaho  and  the  respondent  company, 
which  is  binding  not  only  on  said  company, 
but  upon  all  settlers  taking  up  land  there- 
under, provides: 

"Entries  of  land  are  understood  to  be  made 
subject  to  a  right  of  way  without  compensation 
to  the  entryman  for  roads  upon  all  section  lines 
and  also  upon  half  section  lines  which  ma^'  be 
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defti^naMd-  iir  ttfe'  Hoard  of  eoaoty  commlwlon- 
ers,  as  may  be  provided  by  law." 

This  would  seem  to  be  a  suffldent  accept- 
ance of  the  grant  on  the  part  of  the  state, 
and  defines  the  location  upon  which  roads 
may  be  designated.  The  board  of  county 
commlssionera  of  the  connty  In  question  en- 
tered an  order  declaring  all  section  lines  In 
question  to  be  public  highways. 

In  my  oplnlcm  the  provisions  of  the  Rev. 
Codes,  i  &19  et  seq.,  were  evidently  intended 
to  restrict,  limit,  and  define  the  mode  of  ex- 
ercising the  right  of  eminent  domain;  that 
is,  the  rigtat  of  the  count?  to  take  private 
property  for  a  public  una.  SeoUon  984,  Ber. 
Codes,  provides: 

"Public  roads  may  be  established  without  the 
appointment  of  viewerH,  provided  the  written 
consent  of  all  the  owners  of  the  land  to  be  used 
for  that  purpose  be  first  filed  with  the  board  of 
county  oommiBsicHiers ;  and  if  it  is  Aown  to  the 
•atlsfiicti<m  of  the  county  board  that  the  propos- 
ed road  is  of  suffldent  puUic  importance  to  be 
opened  and  worked  by_  the  public,  they  shall 
make  an  order  establidiinK  tiie  same,  from  which 
time  only,  shall  it  be  regarded  as  a  public  road." 

If  I  understand  respondent's  contentloo 
correctly,  it  is  that  notwithstanding  all  of 
the  land  In  question  was  taken  with  the 
Tlgbt  of  way  on  section  and  half  section 
lines,  reserved,  and  therefore  the  consent  of 
the  owners  would  not  be  necessary,  that  the 
consent  In  some  manner  ought  to  be  filed 
with  the  board.  It  will  be  noticed,  however, 
that  the  written  consent  which  Is  to  be  filed 
with  the  board  Is  "of  all  the  owners  of  the 
land  to  be  used  for  that  purpose."  Here 
the  owners  of  the  land  in  queatlfm  owned  It 
subject  to  the  easem^t,  for  the  government 
bad  granted  a  right  of  way  over  the  land, 
and  the  state  had  expressly  leserred  the 
rights  of  way  In  question,  so  that  there  are 
no  owners  within  the  meaning  ot  this  section 
who  need  be  consulted.  It  is  a  fundamental 
principle  of  law  that  no  one  is  required, 
much  less  a  public  officer  or  putOlc  board,  to 
do  a  vain  and  iis^ess  thing,  and  to  require 
the  filing  of  a  written  consent  where  no  writ- 
ten consent  Is  necessary,  and  where  there  Is 
no  one  to  either  consent  or  dissait,  would 
avail  nothing. 

The  question  of  whether  or  not  it  la  shown 
to  the  satisfaction  of  the  county  board  that 
the  proposed  road  Is  of  sufiQcient  public  Im- 
portance Is  a  question  addressed  solely  to  the 
sound  discretion  of  the  board,  and  the  fact 
that  the  board  made  an  order  which  Is  duly 
and  regularly  entered  of  record,  designating 
certain  roads,  would  be  an  acceptance  of  the 
grant,  and  would  carry  with  it  the  presump- 
tion that  the  board  was  satisfied  that  the 
roads  were  of  sufficient  importance  and  nec- 
essary. 

I  am  of  the  opinion  that  the  proceedings 
of  the  board  were  perfectly  regular,  and  con- 
stituted a  valid  acceptance  of  the  grant,  but 
even  If  they  were  not,  I  think  the  board  had 
ample  authority  to  enter  the  order.  Street- 
er  V.  SUlnaker,  61  Neb.  205,  85  N.  W.  47. 


FIRST   STATE   BANK    OF  MOUNTAIN 
PARK  V.  SCHOOL  DIST.  NO.  66,  TIU-- 
MAN  COUNTY.   (No.  8734.) 
(Supr«ne  Court  of  (HJaboma.    March  Q,  ISHL 
Rehearing  Denied  April  17,  1917.) 

rSyllafriM  by  the  Court.) 

JUDOBS  «=»25(!^— CASS-MADB— BXTERBION  Ot 
TiMB— AtlTHOBITT  OF  JUDOK. 

A  district  judge,  who  has  been  assigned  by 
order  of  the  Chief  Justice  to  hold  court  In  a 
county  outBide  of  the  district  in  which  he  Is 
elected,  has  no  authority,  after  the  expiration 
of  the  time  fixed  In  the  order  assigning  him  to 
hold  court  in  said  county,  to  grant  an  extension 
of  time  in  which  to  t^iepare  and  serve  case- 
made,  in  a  case  tried  before  him  while  lawfully 
holding  oonrt  in  such  county. 

[Ed.  Note.— Fm:  other  cases,  see  Judges.  Cent 
Dig.  U  100-104.] 

Brror  fnmi  District  Court,  Tillman  Coun- 
ty; Cham  Jones,  Judge. 

Actlcm  between  the  First  State  Bank  of 
Mountain  Park.  OkL.  and  School  District  No. 
6S,  Tillman  County,  Okl.  Judgment  for  the 
latter,  and  the  former  brings  error.  Appeal 
dismissed. 

S.  P.  Preeling,  Atty.  Gen.,  J.  I.  Howani, 
Aast  Atty.  <3en..  and  O.  O.  Black,  of  Lawton* 
for  plaintiff  In  error.  John  E.  WllUaaai,  of 
B'rederlck,  for  defendant  In  error. 

HARDT,  J.  On  December  29,  1918,  de- 
fendant in  error  filed  in  this  cause  motion  to 
dismiss  for  the  reason  that  the  case-made 
was  not  signed,  and  settled  by  the  trial  Jndge 
within  any  valid  extension  of  time  allowed 
by  law  or  by  the  court 

This  case  was  tried  before  Hwi.  Cham. 
Jones,  <Kie  of  the  regularly  elected  district 
judges  of  the  state,  who  bad  been  assigned 
by  the  (Mef  Justice  of  the  Suprenf^  Court 
to  hold  court  in  Tillman  county,  one  of  the 
counties  of  the  Twenty-Ftfth  Judicial  district 
On  May  6,  1916,  motion  for  new  trial  was 
overruled,  and  plaintiff  in  error  given  90  days 
In  which  to  make  and  serve  case-made.  On 
August  3,  1910,  after  the  expiration  of  the 
time  fixed  in  the  order  assignli^  him  to  hold 
court  in  said  county,  the  said  judge  made  an 
order  granting  an  extension  of  60  days  tnHo 
last-mentioned  date. 

In  Osborne  v.  Chicago,  R.  I.  &  P.  By.  Co.. 
45  Okl.  817,  147  Pac.  301.  It  was  held  that 
after  a  Judge  pro  tempore  had  ceased  to  sit 
as  a  court,  he  has  no  power  to  extend  tbe 
time  for  making  and  serving  case-made  in  an 
action  tried  before  him.  That  was  a  case 
tried  in  the  district  court  of  Orady  county 
before  R.  H.  Hudson,  the  regularly  elected 
district  Judge  of  the  Twenty-Fourth  Judicial 
district  who  had  been  assigned  by  the  Chief 
Justice  to  hold  court  in  Grady  county.  In  the 
Fifteenth  Judicial  district.  After  overruling 
plaintlfTs  motion  for  a  new  trial,  60  days 
was  granted  within  which  to  prepare  and 
serve  case-made.  The  case-made  was  not 
prepared  and  served  within  tbe  allon-ed  time. 
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and  before  tbe  ezplraUon  of  ttae  first  exten- 
sion the  said  judge  granted  another  exten- 
sion of  00  days  from  the  time  theretofore 
granted.  Defendant  in  error  moved  to  dis- 
miss the  appeal  for  the  reason  that  tbe  judge 
pro  tempore  had  no  power  to  make  said  sec- 
ond order  of  ext«ision  after  he  had  ceased 
to  sit  in  the  cause.  The  court  held  t^e  con- 
tention of  defendant  In  error  to  be  correct 
Upcm  the  above  authority,  this  cause  most 
be  and  Is  dtamissed.  All  tbe  Justices  concur. 


KlSLIiY  V.  BLAOEWELL  et  ox.    (No.  6837.) 
(Supreme  Court  of  Oklahoma.    Jbd.  80.  1917. 
Rehearing  Denied  April  17,  ISIT.) 

(ByUaJmt  hv  the  CovrUJ 

WXKnjTOBB  AHD  AdUINISTRATOBS  4=>152  — 
PUSOHASE  FBOU  HbIB--BeC OVIST  OT  PbICB. 
6.  gaalified  as  administrator  of  J.,  a  deceas- 
ed Choctaw  minor,  and  thereafter  selected  Ms 
allotment,  which  descended  to  his  father  and 
mother  him  Burvirins  as  his  only  heirs  at  law. 
While  administrator,  they  conveyed  the  land  to 
B.,  who  sold  the  same  to  K.,  who  gave  back  to 
B.  his  promissory  note  in  part  payment  of  the 

gurchase  money,  payable  upw  tjie  delivery  by 
!.  to  K.  of  an  atwtract  showing  a  clear  title  in 
B.  There  were  no  debts  against  the  estate  of 
J.;  tbe  land  was  unrestricted;  the  deed  was 
for  an  adequate  consideration:  and  there  was 
no  fraad  in  tbe  transaction.  Held,  in  a  suit  by 
B.  against  K.,  to  enforce  payment  of  tbe  note, 
that  the  abstract  containing  said  deod  ahowed  a 
clear  title  in  B.,  and  that  he  was  entitied  to 
recover  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  |  840.] 

Brrrar  from  District  Court,  Jefleraon  Coun- 
ty :  Frank  M.  Bailey.  Judge. 

Suit  by  A.  P.  Blackwell  and  L.  E.  Black- 
well,  his  wife,  against  B.  J.  Kelly.  Judgment 
tor  plalntUEs,  and  defendant  brings  error. 
Affirmed. 

Bridges  &  Vertrees,  of  Waurika,  for  plain- 
tiff In  oTor.  Hat<dkett  St  Ferguson,  of  Du- 
rant.  tor  defendants  In  emnr. 

TURNER,  J.  On  August  14,  1913,  A,  P. 
Blackwell  and  L.  R.  Blackwell,  his  wife,  de- 
fendants In  error,  sued  E.  3.  Kelly,  plaintiff 
In  error,  in  the  district  court  ot  Jefferson 
county  on  the  fOUovlne  pnnnissnT  note: 
"¥2920.00. 

"Waurika,  Oklahoma,  January  22,  1910. 

"I,  E.  J.  Kelly,  of  Waurika,  Oklahoma,  here- 
by agree  to  pay  to  A.  P.  Blackwell  of  Dnrant, 
Oklahoma,  the  sum  of  twenty-nine  hundred  and 
twenty  dollars  (S2920.00),  said  amount  to  be 
due  and  payable  thirty  days  after  abstract  is  fur- 
nl^ed  me  showing  a  clear  title  in  A.  P.  Black- 
well  to  certain  lands  in  Jefferson  county,  con- 
veyed by  A.  P.  Blackwell  and  wife  to  me  on  ^e 
20th  day  dt  Januazy^  1910,  tor  which  amount 
a  vendor's  Hen  la  retained  tor  tbe  payment  of 
same.  B.  jTKelly." 

For  answer,  after  a  general  denial,  Kelly 
spedflcally  denied  liability  on  the  note,  be- 
caose,  be  said,  the  abstract  tendered  him  by 
Blackwell  failed  to  show  In  him  a  clear  title 
to  the  land.  After  repl}*  flled,  the  cause  was 


tried  to  the  court  uoon  an 'agreed  statement 
of  faf:ts,  the  material  parts  of  which  are: 

"4.  It  Is  agreed  that  the  land  in  qnestion  was 
allotted  to  Jim  Joel,  a  Oboe  taw  minor  Indian; 
that  the  allotment  was  made  ra  tbe  27th  day  of 
October.  lOOS,  and  was  made  after  tbe  death  of 
tbe  said  Jim  Joel,  and  waa  made  by  A.  P.  Black- 
well  as  administrator  for  the  said  Jim  Joel,  and 
the  said  A.  P.  Blackwell  acting  as  administra- 
tor ts  Om  same  A.  P.  Bladnrell  as  plaintiff  in 
this  action,  and  that  Jim  JoeU  allottee,  died  In- 
testate while  a  child  only  about  one  year  old, 
and  left  surviving  him  his  ^ther  and  mother. 
Hampton  and  Silen  Jo^  and  no  brothers  or  sis- 
ters. •  • 

"5.  That  on  December  20,  1905.  A.  P.  Black- 
well  pnrdiased  tbe  land  in  question  from  Hamp- 
ton Joel  and  Silen  Joel,  father  and  mother  of 
Jim  Joel,  the  allottee;  that  the  said  A.  P.  Black- 
well  waa  appointed  administrator  on  the  17th 
day  of  October,  190S,  for  tbe  purpose  of  selecting 
tbe  allotment,  and  that  he  purchased  the  lands 
on  the  20th  day  of  December,  190S.  and  at  the 
time  ot  purchase  be  bad  not  been  discharged  as 
the  administrator,  and  that  the  purchase  was 
made  from  the  mother  and  father  direct.  *  *  " 

From  which  the  court  condnded  as  a  mat- 
ter of  law  that  plalntUfs  were  entitled  to  re- 
cover, and  rendered  and  entered  judgment 
accordingly,  to  reverse  whldi  defendant 
brings  the  case  hei-e. 

It  is  urged  by  defendant  that  tbe  deed 
from  Hampttm  Joel  and  Stlen  Joel,  father 
and  mother,  and  only  helm  aX  law  of  Jim 
Joel,  dated  Decunber  20.  1900,  Is  T(dd  be- 
cause, be  says,  the  same  was  made,  executed, 
and  delivered  by  Xh&n  to  Blackwell  as  the 
result  of  a  purchase  from  thun  by  Black- 
well  while  undischarged  as  administrator  of 
Jfan  Joel.  Not  so.  It  being  conceded  that 
there  were  no  debts  against  the  Mtate,  that 
the  land  was  unrestricted,  snd  that  lAere  was 
no  fraud  In  ttae  transaction  and  the  ctHudder- 
atlmi  was  adequate,  the  deed  was  good  and 
passed  the  title  of  the  father  and  mother — 
the  only  heirs  of  Jim  Joel — to  BlackweU.  18 
Oyc.  349  lays  down  the  rule  thus: 

"WhUe  the  purchase  by  an  necntor  or  admin- 
istrator of  real  estate  of  his  decedent  or  any 
interest  therein  from  tbe  widow,  heirs,  devisees, 
or  others  in  interest  is  highly  disfavored,  tbe 
judicial  disposition  is  usuaUy  to  do  no  more  than 
presume  strongly  against  the  validity  of  such  a 
purdiase  and  require  the  fiduciary  to  show  af- 
firmatively adequacy  of '  consideration  and 
general  fairness  of  the  transaction,  and  If  the 
transaction  Is  in  good  faith  and  without  fraud 
it  may  be  treated  as  a  similar  transaotkm  be- 
tween strangers  would  be." 

In  Height  t.  Pearkm,  11  Utah,  Sl«  S&  Pac. 
479.  tile  fftcts  were  that  plaintiff  as  esacxAxx 
of  his  father's  estate  booght,  Oiroogh  hU  at- 
torn^, from  a  l»rother,  another  one  of  the 
heirs  of  the  estate,  Oe  brother's  share  of  tiie 
father's  lands.  When  plaintiff  brou^t  salt 
against  his  attraney  to  recover  the  lands,  the 
attorn^,  among  other  things,  pleaded  that: 

"Tbe  plaintiff  was  incapable  of  purchasing 
an  interest  in  the  estate,  because  he  waa  execu- 
tor. Being  incompetent  to  purchase  himself, 
be  could  not  have  another  purchase  in  trust  for 
him,  and  cannot  therefore  enforce  any  trust" 
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The  attorney  rolled  npon  CMnp.  Lam  Utah 
1888,  {  4196,  p.  613,  which  reads: 

"No  executor  •  *  •  must,  directly  or  In- 
directly, purchase  any  property  ot  the  estate  he 
represents,  nor  must  be  interested  in  any  sale." 

He  also  relied  upon  the  rale  ot  equity  to 
the  effect  "that  contracts  In  whlcb  a  trustee 
both  buys  and  sells  to  himself  are  v<M."  But 
the  court  held  such  statute  and  rule  of  eq- 
uity had  nothing  to  do  with  the  case,  and 
that  plaintiff  had  a  right  to  recover,  and  In 
passing  said: 

"But  a  contract  to  purchase  the  Interest  of  an 
bdr  in  an  estate  by  an  executor  does  not  come 
within  the  letter  or  spirit  of  either  the  statute  or 
this  equitable  rule.  The  executor  has  no  author- 
ity, as  such,  to  sell  the  interest  of  an  heir  in 
the  estate.    Such  Interest  is  not  in  any  sense 

Eroperty  of  the  estate ;  it  is  the  property  of  the 
eir,  and  he  alone  can  sell  It  Owing  to  the 
advantage  that  might  be  talten  of  heirs  by  ex- 
ecutors or  administrators,  if  we  were  called  up- 
on to  pass  npon  such  a  sale  where  the  heir  was 
claiming  that  he  had  been  overreadied  or  wrong* 
edj  we  should  scrutinize  the  matter,  and,  if  un- 
fair in  its  terms,  would  not  hesitate  to  set  such 
contract  aside,  bat  not  because  it  was  in  viola- 
tion of  the  statute  cited.  In  other  words,  these 
sales  by  an  heir  to  an  executor  are  not  withis 
the  statute  at  alL  If  they  are  fair  in  them* 
selves,  they  should  be  upheld  the  aame  as  othtt 
contracts*" 

In  Barker  v.  Barker,  14  Wis.  142,  a  widow 
sued  for  partition  of  her  deceased  husband's 
estate,  claiming  to  be  the  owner  by  purchase 
of  the  portions  of  two  of  the  eight  heirs,  who 
answered,  together  with  the  other  six,  tliat 
the  purchase  was  made  with  funds  of  the  es- 
tate held  by  the  plaintiff  as  administratrix, 
and  It  was  Insisted  that  she  should  be  ad- 
judged by  the  court  to  hold  the  same  in  trust 
for  the  heirs,  which  the  court  proceeded  to  do 
as  to  the  lands  so  purchased,  but  as  to  lauds 
purchased  not  with  tlie  trust  funds,  the  court 
held  the  deeds  cmveyed  title,  and  in  tbe  syl- 
labus said: 

"An  administrator  is  not  a  trustee  for  the 
heirs,  of  the  real  property  of  the  estate  not  nec- 
essary to  be  sold  for  tlie  payment  of  debts,  and 
'  may  purchase  in  his  own  rkht,  with  his  own 
funds,  the  Interest  of  any  of  the  heirs  in  sucii 
property." 

In  the  opinion  tbe  court  said: 

"In  our  former  decision  we  stated  that  we 
were  satisfied  from  the  evidence  that  no  actual 
fraud  was  practiced  by  the  widow  in  the  pur- 
chase of  those  shares,  by  whiph  the  sale  could 
be  set  aside.  We  will  now  add,  upon  a  further 
consideration  of  the  Question,  that  we  are  sat- 
isfied that  she  did  not  stand  In  any  such  relation 
to  them  as  would  avoid  tho  sale  by  an  applica- 
tion of  the  law  concerning  the  purchase  of  tbe 
trust  estate  by  the  trustee  from  the  cestui  que 
trust.  Where  the  rule  is  applicable,  we  have 
adhered  to  it  strlcUy.  Oillett  t.  Gillett  9  Wis. 
194.  But  here  we  think  the  relation  of  trustee 
and  cestui  que  trust  with  respect  to  the  real  es- 
tate did  not  exist.  The  administratrix  had  no 
title  to  it,  but  it  descended  to  the  heirs.  True, 
it  was  liable,  if  necessary,  to  be  sold  to  pay  the 
debts  of  the  deceased,  by  virtue  of  a  statutory 
proceeding  for  that  purpose.  But  in  this  case 
the  necessity  authorizing  such  a  proceedinfr  did 
not  exist;  no  such  proceeding  was  had ;  and  tbe 
mere  pomibility  ot  it  in  case  the  necwsity  bad 
exiBted  does  not  make  the  administratrix  the 
trustee  of  the  heir,  and  incapacitate  her  from 
purcbadng  his  interest  in  the  real  estata," 


In  Carter  flt  aL  t.  Le^  SI  Ind.  292,  tba 

facts  were: 

"George  Gline  died,  seised  In  fee  of  tbe  prem- 
ises, and  after  his  death  his  heirs  conveyed  tbe 
property  to  the  plaintiff  in  fee.  At  the  time  of 
Oline'a  death,  the  property  was  in  possession  of 
the  def«)dant8  Thomas  Carter  and  Fisher,  as 
tenants  of  Cline  from  year  to  fear.  Before  the 
commencement  of  this  action,  the  plaintiff  bad 
put  an  end  to  the  tenancy  fay  a  proper  notice 
to  quit.  The  plaintiff  was  the  administrator  of 
the  estate  of  George  Cliae  at  the  time  he  took 
the  conveyance  from  his  heirs.  The  personal 
affsets  of  the  estate  amounted  to  mly  about 
$600,  while  Allen  Carter  had  a  claim  allowed 
against  it  amounting  to  nearly  ten  times  that 
amount.  If  on  these  facts  tbe  plaintiff  was  en- 
titled to  recover  as  against  Hiomaa  Garter  and 
Fisher,  the  judgment  below  was  correct  We 
are  of  opinion  that  on  the  facta  the  plaintiff  was 
entitled  to  recover.  The  land,  on  the  death  of 
Cline,  descended  to  his  heirs,  and  they  could 
convey  it,  subject  to  the  payment  of  debts.  The 
purchase  by  the  plRintiff,.wnile  he  was  adminls* 
trator.  from  the  heirs,  may  have  been  vMdable, 
but  we  do  not  decide  that  it  was  so.  He  took 
the  land,  however,  subject  to  the  claims  of. the 
creditors  of  the  estate.  The  purchase  was  dear- 
ly not  void,  if  voidable.  Had  the  debts  all  been 
paid,  or  should  they  yet  be  paid,  we  see  no  rea- 
son why  the  sale  should  not  stand,  in  the  ab- 
sence of  any  actnal  fraud,  which  is  not  shown. 
If  the  sale  was  voidable,  It  could  only  be  avoid- 
ed by  parties  interested,  hdrs  or  ereffitora.  Tlie 
appellants  were  neitha>,  and  it  does  not  lie  with 
them  to  interpose  objections  to  the  sale." 

In  Herron  v.  Herron,  71  Iowa,  428,  32  N. 
W.  407,  the  facts  were  that  plaintiff  was  the 
father  and  defendant  the  widow  of  John  Her- 
ron, who  theretofore  died  Intestate  and  with- 
out issue  the  owner  of  the  real  estate  involv- 
ed. Some  time  after  his  death  plaintiff,  the 
father,  gave  to  a  son  power  of  attorney  to 
sell  and  convey  his  Interest  In  the  real  estate, 
uhlch  he  did,  and  thereafter  the  father  came 
Into  court  and  sued  to  set  aside  the  deed  on 
the  ground  of  fraud.  But  the  court,  after  af- 
firming the  Judgment  of  the  trial  court  refus- 
ing to  set  It  aside,  said : 

"Defendant  had  been  appointed  administratrix 
of  the  estate  of  her  husband  before  tbe  transac- 
tion in  question.  It  is  urged  that  her  position 
with  r^erence  to  the  estate  created  a  Sdnciary 
relation  between  the  parties;  and,  as  she  ac- 
quired an  interest  in  the  property  of  the  estate 
in  the  transaction,  it  is  presumptively  fraudu- 
lent. But,  clearly,  this  position  is  not  tenable^ 
Defuidant  did  not  occupy  a  position  of  trust  or 
special  confidence  towards  plaintiff.  She  did  not 
deal  wiUi  his  attorney  in  her  capacity  as  admin- 
istratrix of  the  estate.  On  tbe  death  ot  John 
Herron,  the  real  estate  of  which  he  was  eeiscti 
descended  In  equal  shares  to  plaintiff  and  de- 
fendant. Her  interest  in  the  property  was 
a  personal  interest.  In  her  represmtative  ca- 
pacity she  had  no  interest  whatever.  It  waa  a 
case  of  tenants  in  coomion  dealing  with  each 
other  with  reference  to  the  common  estate.  Nei- 
ther of  the  parties  was  charged  with  the  duty  of 
protecting  the  rights  or  guarding  the  interest  of 
the  other  in  tbe  proper^.  They  stood  upon  an 
equality,  and  clearly  there  can  be  no  presump- 
tion of  unfairness  or  fraud  in  tbe  transaction." 

See,  also,  Taylor  v.  Taylor,  259  111.  524, 102 
N.  B.  1080 ;  Wright  v.  Arnold.  14  B.  Mon.  (Ky .) 
638,  61  Am.  Dec.  172 ;  State  ex  rel.  Jones  v. 
Jones,  63  Mo.  App.  207;  (iolson  v.  Dunlap, 
73  Oal.  1S7,  14  Pac.  B76;  Matter  <^  Ledricb, 
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68 Hun, 896, 22  N.  T.  Sopp.  978  ;  22  Cent'DlK. 
Ut.  "Exeeutors  and  Admlnlstiators,"  $  622. 

TVe  are  therefore  of  opinion  that  the  deed 
complained  of  showed  a  clear  title  In  Black- 
well,  and  that  the  jndgment  of  the  trial  court 
ahould  be  affirmed.  All  the  Justices  concur. 


PITTS  T.  PITTS.  (No.  7218.) 
(Supreme  Oourt  of  Oklahoma.   March  20.  1917.) 

fSyllabut  b]/  the  Court.) 

1.  Bboeebs  ^aS6(8)— Right  to  GotnnsBiOR— 
Services. 

The  mere  iatrodoction  to  the  owner  bj  a 
broker  of  one  who  thereafter  purchaaea  the 
premises  doea  not  entitle  the  broker  to  a  com- 
mission for  the  sale  of  the  premises,  where  the 
purchaser  has  already  seen  and  is  fully  advified 
as  to  the  property,  and  has  already  determined 
to  parchaae  ue  same. 

[E3d.  Note.— For  other  cases,  see  Brokers,  Coit. 
t>is.  tf  86-80.] 

2.  Broke 88  «3»56(8)— Sioht  to  Coitmission— 
SaavioES. 

The  fact  that  a  broker  possesses  the  same 
surname  as  the  owner  of  the  premises,  and  fay 
mistake  of  the  intending  purchaser  is  accidental- 
ly  broujiit  into  contact  with  such  purchaaer 
whom  he  never  saw  before,  where  the  broker 
does  nothing  farther  than  to  direct  the  intend- 
ing purchaser  to  the  true  owner,  after  an  tm- 
Buccessful  attempt  to  make  a  sale,  who  thereaft- 
er negotiates  a  sale  of  the  property,  does  not 
entitle  the  broker  to  a  commissioii. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  86-89.] 

8.  Bbokebs  ^=>86(4)  —  Action  fob  Comuis- 
810N— SinmciBNCT  or  Bvidkncb— Pbocub- 
iNo  CAtrae. 
Evidence  examined,  and  heid,  that  plaintiff 

was  neither  the  procuring  cause  of  the  sale  not 

the  efficient  agent  in  effecting  same,  and  was  not 

entitled  to  a  commission  therefor. 
TEA.  Note.— For  other  cases,  see  Brokers,  Cent. 

Dig.  I  117.] 

Error  from  Superior  Court,  Muskogee 
County;  P.  L.  McCain,  Judge. 

Suit  by  Bert  Pitts  against  S.  0.  Pitts. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beversed, 

W.  P.  Z.  German,  of  Muskogee,  for  plaintiff 
In  error.  Bailey,  Wyand  ft  Ntiatm  and  W. 
G.  Robertson,  all  of  Muskogee,  for  dtfendant 
tn  error. 

HARDY.  J,  Bert  Pitta  aued  S.  O.  PJtts  In 
the  superior  court  of  Muskogee  county  to  re- 
cover certain  sums  alleged  to  be  due  him  as 
commission  for  services  in  connection  with 
the  sale  of  a  farm,  and  recovered  Judgment 
therefor,  and  this  ai^al  Is  from  the  Judg- 
ment rendered  In  bis  favor.  The  parties  will 
be  referred  to  Id  accordance  with  thdr  posi- 
tions In  the  trial  court. 

The  undisputed  facts  are  that  one  Gllstrap 
had  purchased  a  piece  of  land  near  Feather- 
stone,  and  after  looking  it  over  saw  tlie 
land  adjoining  it,  and  concluded  that  be 
wanted  to  purchase  it  as  an  addition  to  his 
farm.    After  luqulry  in  the  neighborhood. 


he  learned  tbat  It  bdidnged  to  a  man  at 
Muskogee  by  the  name  <tf  Pltfs.  Thereafter 
he  went  to  Muskogee  tor  Oie  purpose  OEt  see- 
ing Pitts  with  reference  to  the  punduue  of 
said  laud.  Upon  making  Inquiry  In  Mnsko- 
gee  as  to  where  Pitta  could  be  found,  he  was 
directed  to  flie  <^ce  of  plaintiff,  where  he 
made  known  his  mission.  Plalntlfr  thereup- 
on undertook  to  sell  him  said  land,  but  till- 
ed to  do  sa  Plalntlfr  then  called  defendant 
S.  O.  Pitts  over  the  t^phone,  and  a  meeting 
between  defendant  and  Gllstrap  was  brought 
alKHit  Negotiations  were  had  between  de- 
fendant and  Gllstrap,  but  no  deal  was  con- 
summated. Thereafter  a  Mr.  Tlnch,  who  was 
engaged  in  the  loan  business,  having  learned 
that  Gllatrap  desired  to  buy  the  Pitts  farm, 
concluded  that  If  he  could  bring  about  a 
trade  between  Pitta  and  Gllstrap  he  could 
make  a  loan  upon  said  property.  With  this 
object  In  view,  he  went  to  Staler  and  In- 
duced Gllstrap  to  come  to  Muskogee.  Having 
learned  that  Gllstrap  would  come  to  Mus- 
kogee, he  went  to  the  telephone  with  a  view 
of  calling  S.  C.  Pitts,  but  Instead,  by  mis- 
take, called  Bert  Pitts  and  told  him  that  Gll- 
strap would  be  in  to  close  the  deal.  Plain- 
tiff thereupon  called  defendant  over  the  tele- 
phone, Informing  him  of  that  fact  Gllstrap 
and  defendant  met  In  Tincb's  office,  and  final- 
ly closed  the  deal,  and  plaintiff,  learning  of 
the  sale,  demanded  a  commission  therefor. 

The  first  question  urged  Is  that  plaintiff, 
having  declared  upon  an  express  contract, 
was  not  entitled  to  recover  on  a  quantum 
meruit.  The  evidence  foiled  to  show  an  ex- 
press agreement  for  any  certain  sum,  but 
plaintiff  proved  what  would  be  a  reasonable 
commission  under  the  circumstances. 

In  King  et  al.  v.  Stevenson  et  aL,  29  Okl. 
29,  116  Pac.  188,  plaintiff,  who  was  a  real 
estate  agent,  brought  his  action  for  commis- 
sions alleged  to  have  been  earned  on  the  sale 
of  land  and  relied  upon  a  special  contract. 
He  recovered  upon  quantum  meruit,  and  it 
was  held  error  to  admit  evidence  establishing 
the  aame  and  to  Instruct  the  Jury  that  it 
might  return  a  verdict  for  such  sum  as  was 
customary  tor  services  shown  to  have  been 
rendered.  In  the  present  case  no  objection 
was  made  to  the  Introduction  of  this  evi- 
dence. In  the  case  dted  It  Is  stated: 

"And  where  plaintiff  declares  upon  an  express 
contract,  he  must,  except  in  those  cases  where 
on  the  introduction  of  evidrace  by  consent  a  de- 
parture is  permitted,  succeed  or  fail  upon  the 
issue  which  be  thus  tenders." 

By  falling  to  object  to  the  IntrodnctlMi 
of  this  evidence,  defendant  Is  not  In  a  posi- 
tion to  urge  error  upon  Its  admission. 

[1,2]  Ttxe  court  should  have  Instructed  a 
verdict  for  defendant.  The  mere  introduc- 
tion to  the  owner  by  a  broker  of  one  who 
thereafter  purchases  the  premises  does  not 
entitle  the  broker  to  a  commission  tor  the 
sale  of  the  premises,  where  the  purchaser 
has  already  seen  and  is  fully  advised  as  to 
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the  property,  and  has  already  determined 
to  mirdiase  the  same.  The  mere  ftcddoit 
tiut  the  broker  possesses  the  same  surname 
as  the  owner  and  b  j  mistake  of  the  lidsndlng 
pnrdtftser  Is  aoddentally  brous^t  In  con- 
tact with  sudh  pnndiasCT  whom  he  never 
saw  before,  where  the  broker  does  nothing 
farther  than  to  direct  the  Intending  purdias- 
er  to  the  tme  owner  after  an  nnsncceesful 
attempt  to  mate  a  sale,  who  tha«after  nego- 
tiates a  sale  of  the  pnverty,  is  not  sufficient 
to  entitle  the  bn^r  to  a  commlsBlon.  Be- 
fore  the  broker  is  entitled  to  a  commisalon, 
he  must  be  the  procuring  cause  of  the  sale 
and  to  be  ttie  procuring  cause  of  a  sale  the 
broker  must  first  call  the  purduuBO's  atten- 
tion to  the  property,  and  start  negotiations, 
whldi  culminate  In  the  sale  thereof.  Wheel- 
an  et  aL  T.  Hunt,  37  OkL  023.  18S  Pac.  S2. 
In  Shapiro  t.  Shapiro,  117  ^p.  DIt.  817. 
103  N.  Y.  Supp.  806,  Bameti:  Shapiro  owned 
certain  property  which  was  for  sale.  A 
brokerage  firm  called  the  property  and  the 
price  to  the  attentton  of  a  proepectlTe  pur- 
chase, who  made  a  memorandum,  Indudlng 
the  owner's  name  and  wmt  to  look  at  the 
houses.  TheteBtt^,  att«nptlng  to  call  the 
owaet  to  the  teI^)hone,  by  mistake*  he  called 
up  another  Shapiro,  who  truthfully  admitted 
that  he  was  Ifr.  Shapiro,  and  said  that  he 
knew  about  the  houses,  and  who  finally  made 
an  appointment  to  brbig  tibe  Intending  pur- 
diaser  and  the  owner  Intd  personal  cranmunl- 
catlon.  A  sale  was  finally  eftected  by  the 
owner,  and  the  bn^Kr  sued  for  commission. 
Other  hnkem  dalmlng  a  right  to  the  oom- 
mlssloi,  same  was  paid  Into  court,  and  the 
ownw  was  reHered  by  order  of  Interpleader, 
leavlnff  the  question  to  be  litigated  betweoi 
tbe  rival  dalmants  Hie  claim  of  Shapiro 
was  denied,  and  the  Judgment  was  affirmed. 
The  court  said: 

"If  the  buyers  were  in  t&et  Michel  &  Scott, 
they  were  in  posseeslon  of  the  particulars,  knew 
the  name  of  the  owner,  and  were  actually  seek- 
ing  him,  when  the  accident  of  name  and  fluraame 
permitted  the  broker  Shapiro  to  get  wind  of  the 
project,  and  to  proffer  his  services,  which  were 
really  nothing  more  than  to  secure  what  direct 
tdepnonic  communication  might  have  brought  to 
pass,  if  the  right  Shapiro  had  been  found  under 
the  wrong  Shapiro's  telephone  number." 

In  Lord  T.  United  States  Trangp.  Co.,  143 
App.  DiT.  437,  128  N.  T.  Supp.  451,  In  a 
similar  case.  It  was  said: 

^t  is  i>erfect]y  clear  on  uncontroverted  evi- 
denee  that  the  defendant  was  looking  for  a  ten- 
ant for  part  of  this  pier,  and  that  the  French 
Line  was  lot^dng  for  this  particular  pier  before 
the  attentlcm  of  the  plalnUEf  was  drawn  to  tiie 
matter." 

In  reTerslng  the  case  the  court  said : 
"It  may  well  be,  as  Indicated  by  the  testimony 
of  Gaocbfria,  that  the  plaintiff's  call  on  Caudiois 
expedited  their  coming  together;  but  it  was  inev- 
itable in  the  circumstances  that  they  would  meet 
with  respect  to  this  proposition,  eTen  had  the 
plaintiff  not  intervened  to  precipitate  it." 

Spotswood  T.  Morris,  12  Idaho,  300,  86 
Pac.  1094,  6  L.  R.  A.  (N.  S.)  665,  reaches  a 


Uke  cmclaBdon  iiptm  a  slmDar  state  at  facts. 
In  that  case  Mulhall  had  been  dealing  with 
Mortis  for  the  lands  In  qnestioo,  and  was  cm 
rente  to  see  it  and  Mtnrls,  and  while  In 
Moscow,  Idaho,  happened  Into  tito  cSUce  of 
Spotswood  &  VeaCh,  and  made  smne  Inquiry 
about  Denm  land  and  Uie  connbry  in  gener- 
al, and  Spotswood  su|»ested  Uuit  he  glre 
Mulhall  a  letter  of  Introduction  to  Morris,  the 
owner.  After  receiving  the  letter,  Mulhall 
proceeded  to  Lewlston,  and  met  Moirls, 
and  presented  the  letter.  It  was  held  that 
under  this  state  of  facts,  Spotswood  &  Veach 
did  not  caU  Mulhall'a  attoitliui  to  the  land, 
and  were  not  oitltled  to  reoow.  In  passing 
upon  the  case  the  court  said: 

"He  had  concluded  to  go  and  inspect  said  land 
more  than  a  month  before  he  met  respondentx, 
having  bad  bis  attention  called  to  it  by  B.  F. 
Morris,  and  had  proceeded  about  2,000  miles  on 
his  way  to  see  the  land  before  he  accidentally, 
or  incidentally,  met  respondents.  Those  are  the 
undisputed  facts.  Beqiondenta  were  informed 
by  Mulhall  that  he  was  on  his  way  to  see  said 
land.  The  giving  of  said  letter  of  introduction 
was  a  work  of  supererogation,  and  for  the  evi- 
dent purpose  of  laying  the  foundation  tor  a  com- 
mission. The  respondents  had  no  more  right  to 
appropriate  as  their  own  a  purchaser  found  by 
appellants  than  appellants  had  to  appropriate 
one  found  by  respandentsM>rovided  the  land  had 
been  listed  with  them.  There  must  be  a  Utde 
honor  between  real  estate  agents." 

[3]  Under  the  evidence  and  In  accordance 
with  the  role  declared  In  the  foregoing  au- 
thorities, plaintiff  was  neither  the  procuring 
cause  of  this  sale  nor  the  efficient  agent  in 
effecting  it  The  purchaser  obtained  bis  in- 
forxnatlOT  prior  to  seeing  plaintiflf.  and  ac- 
cidentally entered  bla  office  in  his  seardi  for 
the  defendant  The  moving  and  procuring 
cause  of  this  sale  occurred  before  plaintiff 
knew  of  the  purchaser  m*  of  his  desire  to  ac- 
quire the  property  and  the  plaintiff  had  no 
connection  with  the  efficient  agency  that 
brought  It  about,  and  the  sale  clearly  was 
not  a  result  of  bis  efforts. 

The  judgment  is  therefore  reversed.  All 
the  Justices  concur. 


THOMAS  V.  HUDDLE  STON  et  aL  (No. 
8273.)  • 

(Supreme  Oovrt  of  Oklahoma.   Oct  10,  1016. 
Bebearing  Denied  April  10,  1917.) 

(Syllabut  by  the  Court.) 

1.  Notice  4»2— Vendor  and  Pubohasbr  ^=> 
227— Statute— "AcTOAL  Nones." 
"The  words  'actual  notice'  do  not  always 
mean  in  law  what  in  metaphysical  strictness 
they  import  They  more  often  mean  knowledge 
of  facts  and  drcumstances  sufficiently  pertinent 
in  character  to  enable  reasonably  cautions  and 
prudent  persons  to  investigate  and  ascertain  as 
to  tbe  ultimate  facts.  One  who  purchases  land 
with  knowledge  of  such  facts  as  would  put  a 
prudent  man  upon  inquiry,  which  if  prosecuted 
with  ordinary  diligence  would  lead  to  actual 
notice  of  rignta  claimed  adversely  to  his  ven- 
dor, is  guilty  of  bad  faith  if  be  neglects  to  make 
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■neb  inqnlir,  and  Is  chai^eable  with  the  'w- 
tul  noUoe'  he  would  bars  leosiTed." 

I'BO.  Note.— For  other  cues,  see  Notice,  CJent. 
Dig:  1  2;  Ymior  and  Purdiwer,  Ont.  I>ig.  | 
474. 

For  other  definitioiu,  see  WcH'ds  and  Phraaea, 
First  and  Second  Series,  Actaal  Notice.] 

2.  NonoE  «=>6— Facts  Puttinq  on  Inqdirt. 

"Whatever  is  notice  enough  to  excite  atten- 
tion and  pat  the  party  on  bis  goard  and  call  for 
inquiiT  is  notice  of  eveirtbing  to  whldi  such 
inquir;  might  have  led.  When  a  penon  had 
sufficient  information  to  lead  him  to  a  fact,  he 
shall  be  deemed  conversant  of  it." 

[Bd.  Note.— Fttf  other  cases,  see  Motley  Oent; 
Dig.  SI  4-7.] 

ConuDlsBloners*  Opinion,  DItIsIod  Na  8. 
Error  from  District  Court,  Okfuskee  Coua- 
ty ;  Geo.  W.  Crump,  Judge. 

Action  by  Elnora  Thomas,  n6e  Elnora 
Bamett,  against  C  T.  Huddleston,  Scottle 
Herrlford,  C.  H.  Dlion,  Porter  Grimes,  and 
T.  M.  Haynea  to  cancel  certain  conveyances 
as  clouds  upon  plaintlfiTs  title,  in  which 
Dixon  and  Grimes  filed  a  croas-petltlon 
against  Herrlford  and  Haynes,  and  in  which, 
after  the  death  of  defendant  Grimes,  the  ac- 
tion was  revived  by  his  widow,  heirs,  and 
admlnlstraHor.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Beversed,  with 
direction  to  enter  Judgment  In  favor  of  plain- 
tiff canceling  all  of  the  deeds  menttoned  In 
her  petition  and  quieting  in  her  the  title  to 
the  land  Involved. 

rred  M.  Garter,  of  Okmulgee,  tor  plalnttlT 
In  error.  Wm.  S.  Peters,  of  Boley,  and  J.  B. 
Patterson  and  C  T.  Huddleeton.  both  of 
Okemah,  for  defenitents  in  error. 

BLOAEMORB,  C.  This  action  was  com- 
m^oed  In  the  district  court  of  Okfuskee 
county  on  Hay  7,  1914,  by  EUnora  Bamett, 
plaintiff,  against  G.  T.  Huddleston.  Scottle 
Herrlford.  0.  H.  Dinm,  Porter  Grimes,  and 
T.  M.  Haynea,  defendants,  to  caned  certain 
conveyancee  as  donds  upon  her  title  to  the 
land  theieli^  deaoibed,  etc.  Huddleston  an- 
swered, denying  poBsesaion  and  disdalmlng 
any  Interest  in  the  land.  Haynes  answered 
likewise.  DlCkstm  and  Grimes  answered  sep- 
arately, denying  generally  the  allesatlons  of 
the  petition,  admitting  the  purchase  of  cw- 
tain  portions  of  the  lands  InrtdTed  from  Scot- 
tie  Herrlford,  and  by  way  of  crosa-petltiion 
against  her  and  T.  M.  Haynes,  Soottie  Herrl- 
ford answered,  and  she  with  defendant 
Haynes  also  answered  the  cross-petitions. 
Fending  Its  dlsposlHoD  In  the  court  below, 
defendant  Grimes  died,  and  the  action  was 
revived;  his  widow,  heirs,  and  administra- 
tor bebig  made  parties.  There  was  trial  to 
the  court  resulting  in  judgment  for  defend- 
anta,  from  which  plaintiff  has  appealed. 

The  lands  involved,  160  acres,  constitute 
the  aUotmoit  of  the  plaintlfF,  B3nora  Bar- 
nett,  s  citizen  of  the  Greek  Natbm.  who  ar- 
rived at  her  majority,  as  sliown  the 
rollmrait  records  of  the  Oommlssloner  to  the 


Five  Civilized  Tribes,  on  January  10,  1912. 
On  November  15,  lail,  pursuant  to  an  order 
of  sale  In  a  proceeding  In  the  county  court  of 
Okfuskee  county,  120  acres  of  the  lands  al- 
lotted to  the  plaintiff  were  sold  by  her 
guardian  Ip  separate  parcels,  80  acres  to 
Polly  Bamett,  her  stepmother,  and  40  acres 
to  one  D.  J.  Turner,  for  f2,400  and  $1,040 
cash  respectively.  On  December  2,  1911, 
these  sales  were  confirmed  by  order  of  court, 
and  the  guardian  executed  deeds  to  such 
purchasers.  On  the  same  day,  D.  J.  Turner 
without  consideration  executed  to  Polly 
Bamett  a  conveyance  of  the  lauds  described 
in  the  guardian's  deed  to  him.  Such  convey- 
ances were  shortly  thereafter  recorded  in 
the  office  of  the  roister  of  deeds  of  Okfuskee 
county.  No  part  of  the  consideration  recited 
in  the  return  of  sale,  order  of  conflrmatiou. 
and  the  guardian's  deed  was  ever  paid. 

Inf  May,  1812,  Polly  Bamett  approached 
one  Lake  Moore  to  borrow  money,  to  be  ee- 
cared  by  a  mortgage  on  said  120  acrea 
Whereupon,  at  the  Instance  of  Moore,  he  and 
Polly  Bamett  and  her  husband,  James 
Bamett,  the  fttther  of  plaintiff,  sought  the 
opinion  of  the  defendant  Huddleston,  an  at- 
torney at  law,  as  to  the  validity  of  the  title 
of  Polly  Bamett  to  such  lands.  Huddleston 
advised  them  that  the  guardianship  proceed- 
ings were  irregular,  and  that  to  dear  the  title 
the  land  should  be  resold  upon  proceeding 
in  the  county  court,  and  that  it  would  be  best 
that  Polly  Bamett  execute  a  Quitclaim  deed 
thereof  to  Moore,  and  also  that  the  plain- 
tiff, who  it  was  claimed  would  soon  thereafter 
become  of  age,  execute  a  deed  of  conveyance 
describing  said  lands  to  Moore.  Accordingly, 
on  May  6,  1912.  a  deed  was  executed  by  the 
plalntltr  to  Lake  Moore  descrlUng  her  enttre 
allotment  of  160  acres,  for  the  recited  con- 
sideration of  $l,00a  No  part  of  sndi  con- 
sideration was  paid,  nor  was  it  contemplated 
by  the  parties  tliat  it  slkoald  ever  be  paid. 
On  the  same  day,  there  was  filed  in  Hie 
guardianship  proceedings  in  the  county  court 
a  petition  signed  by  Morris  Bamett,  purport- 
ing to  act  as  the  guardian  of  plaintiff  f w 
the  sale  of  bet  entire  160  acres  allotment; 
and  on  Hay  18,  1912,  in  said  gnardbmshlp 
proceedings  an  order  was  made  authoriiing 
the  sale  thereof. 

On  May  29,  1912,  Polly  Bamett  executed 
lier  deed  descrlUng  said  160  acres  of  land  to 
lake  Moore.  No  considezmtion  passed  to  lier 
for  this  conveyance. 

On  June  8.  1912.  In  said  goardlaaahlp  pro- 
ceeding there  was  filed  a  retorn  of  sale 
the  goardlan  showing  the  sale  of  said  100 
acres  to  Lake  Moore  for  tiie  sum  ot  fl.000. 

On  July  8, 1912,  the  county  court  confirmed 
the  sale  of  said  land.  It  beiikg  recited  in  the 
order  that  the  guardian  appeared  bj  his  at- 
t<»meys,  Huddleston  ft  Hocftensmlth,  and 
that  G.  T.  Huddleston  raised  the  former  Md 
to  Uie  sum  of  f2,000. 
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On  Jnly  17, 1912,  Lake  Hoore,  wltbont  oon- 
■Ideratlon,  executed  hla  quitclaim  deed  de- 
scribing said  land  to  a  T.  Hnddleston. 

On  August  12,  1012,  Morris  Bamett,  the 
pnrp<nted  guardian  of  the  plaintiff,  who  bad 
refused  to  execute  a  deed  to  Hnddleston 
pursuant  to  the  order  of  the  county  court 
(tf  July  Sth.  confirming  said  sal^  was.  for  that 
and  other  reasons,  dted  to  appear  b^re 
said  court  and  show  cause  why  he  should 
not  be  removed  from  office. 

On  Septfanber  18.  1912,  Huddleston  sold 
said  lands  to  the  detaukuit  Haynes,  a  negro 
real  estate  dealer  of  Boley,  Okl.,  and  bis 
stenographer,  Scottie  Herrlford;  the  latter 
appearing  as  sole  grantee  In  the  conveyance. 

Thereafter,  on  September  21,  1912,  Morrhi 
Bamett  was  Induced  to'  aecute  hla  deed  as 
guardian  to  Hnddleston;  the  amslderatlon 
being  r'.fiOO. 

In  tbe  Kuardlanship  proceedings  snbseQnent 
to  May  6, 1912,  the  law  firm  of  which  def  aid- 
ant Huddleston  was  a  monber  appears  as  at- 
torneys of  recOTd  for  the  guardian,  and  Hud- 
dleston was  allowed  by  the  court  and  paid  by 
such  guardian  the  sum  of  |200  for  his  serv- 
ices. 

We  quote  frmn  the  brief  of  defendants 
Huddleston  and  Herrlford  rdative  to  the 
facts  In  the  case  as  follows: 

"In  1912,  and  while  this  land  was  ia,  this  con- 
dition, Polly  Baroett  and  James  Bamett,  the 
father  of  the  plaintiff  in  vrror,  came  to  Lake 
Moore  and  wanted  to  borrow  tiie  money.  Lake 
Moore  Uien  informed  thwn  thaL  if  Ol  T.  Hud- 
dleston would  aay  the  title  to  the  land  was  all 
right,  be  would  make  thou  a  reaacnaUe  loan, 
but  at  no  time  did  he  contemplate  making  any- 
thing like  the  purchase  price ;  and  the  said  Lake 
Moore,  Poll;  Bamett,  and  James  Bamett  came 
into  the  office  of  G  T.  HoddlestMi  and  asked 
him  to  look  over  the  title,  and,  after  inveetige- 
tioD,  the  said  C  T.  Huddleston  informed  them 
that  Uie  probate  proceedings  were  very  irregu- 
lar, having  been  carried  tbrou^  by  some  n^o 
lawyvB  at  Bol^,  and  tbe  laid  Lake  Bftorae, 
Polly  Bamett,  and  James  Barnett  then  inform- 
ed the  said  C.  T.  Huddleaton  that  Elnora  Bar- 
nett would  be  of  age  shortl;,  bat  the  enrollment 
records  were  not  ivoduced,  and  the  said  attor- 
ney had  no  wpwtunity  to  ascertain  whether  she 
was  of  age  or  not,  but  said  attorney  advised 
them  that,  if  tbey  desired  to  straighten  this 
title,  the  best  way  to  do  so  would  be  for  Polly 
Bamett  to  make  a  quitclaim  deed  to  Lake 
Mo<ne,  and  EXnora  Banett  also  make  a  deed  to 
Lake  Moore  in  turder  that  the  plaintiff  In  error, 
who  waa  about  to  bec<Hne  o'  age,  could  not 
cloud  the  title  while  these  proceedings  were 
being  carried  through,  and  that,  when  tiie  land 
was  sold,  all  tbe  ontotanding  douds  against  their 
title  would  bo  in  Lake  Moore,  and  the  annoance- 
ment  would  be  made  at  the  sale  that  whoever 
purchased  this  land  before  -they  paid  any  mon- 

S should  have  a  quitclaim  deed  from  Lake 
oore. 

"Id  pursuance  to  this  agreement,  deeds  were 
executed  by  plaintiff  in  error  and  Polly  Bamett 
to  Lake  Moore,  and  the  land  was  duly  and  regu- 
larly sold  through  the  county  court  for  Okfuskee 
county,  Okl.,  and  sold  to  the  highest  bidder  at 
public  auction,  at  the  front  door  of  the  court- 
house, where  several  persons  were  present  and 
where  $7,000  worth  of  land  was  sold  at  the 
same  time,  and  at  tbe  request  of  Lake  Moore, 
who  was  absent,  the  said  0.  T.  Hnddleston  at 
said  time  bid  said  land  off  for  Lake  Moors  for 


the  Bom  of  $1,000.  The  amiooncement  tben  and 
there  being  made  to  the  pablic  that  any  party 
who  desired  to  bid  <m  the  said  land,  bef<»e  he 
paid  any  money,  would  be  entitled  to  a  quit- 
claim deed  from  Lake  Mows,  thereby  dearing 
up  the  title." 

Lake  Moore,  a  witness  on  behalf  of  defend- 
ants, testifled  as  follows: 

"Q.  Mr,  Moore,  at  the  time  you  took  a  qnit> 
claim  deed  from  Elnora  Bamett  and  Polly  Bar- 
nett and  had  a  bid  placed  here  in  your  name, 
was  it,  or  was  it  not,  to  take  title  to  yourself, 
or  did  you  intmd  to  take  it  and  convey  to  PoUy 
Bamett?  A,  It  was  tbe  understandiog  between 
all  of  us  that  I  was  to  convey  to  the  negro 
woman.  •  •  •  Q.  You  did  not  pay  Elnora 
Barnett  anything  for  the  deed?  A.  No,  sir; 
my  recollection  is  that  Jim  Bamett  handled  all 
of  those  matters.  I  got  the  deed  from  Polly 
Bamett,  the  quitclaim,  and  the  agreement  was 
when  the  land  sold  for  fl.OOO  she  wanted  the 
tract,  and  the  land  was  to  go  to  her,  and  after- 
wards a  man  raised  the  bid  to  $2,000,  and  Jim 
Barnett  agreed  that  if  they  got  it  raised  to  $2,- 

000  to  let  it  go,  and  somebody  else  bid  that  for 
it.  Q.  You  say  it  was  the  purpose  for  taking 
these  deeds  from  Polly  Bamett  and  EUnora  Bar- 
nett to  convey  it  badi  to  Polly  Bamett?  A. 
Yes,  sir;  as  I  remember  it,  it  was  this:  Just 
to  tell  the  whole  thing  as  I  understood  it,  it  was 
not  known  whether  Ednora  Barnett  was  of  age ; 
it  was  in  dispute,  and  they  wanted  to  get  the 
land  for  $1,000.  She  already  had  some  kind 
of  probate  proceedings,  and  the  idea  was  to 
put  in  a  good  bid  and  buy  at  that  price  for  her. 
After  the  bid  was  raised  to  considerable  more 
than  tbat,  Jim  Barnett  agreed  that  if  he  could 
get  $2,000  he  would  let  It  go,  and  they  were 
going  to  make  a  quitclaim  deed  to  whoever 
bought  it,  and  my  recollection  is  Mr.  Huddles- 
ton bought  it.  Q,  Do  you  mean,  when  you  say 
it  was  understood  when  you  took  these  quit- 
claim deeds  from  Polly  Bamett  and  GMnora 
Bamett,  that  you  were  to  conv^  it  lulck  to 
them?  A.  Yea,  sir.  Q.  Your  purpose  in  doing 
tbat  was  to  get  the  tiue  to  the  £3nora  Bamett 
land  clear  and  in  good  shape,  wasn't  it?  A. 
Yes,  sir;  now  do  not  misunderstand  me  that  I 
was  bidding  on  it  irtiilanthropieally.  I  was 
wanting  two  tracts.   Jim  waa  helping  me.  and 

1  was  helping  Jim.  The  land  went  so  I 
got  an  opportunity  to  draw  out" 

On  December  20,  1912,  Scottie  Herrlford 
executed  her  deed  of  conveynnoe  reciting  a 
consideration  of  $1,2S0.  to  C.  H.  Dixon,  de- 
scribing 40  acres  of  the  land  Involved;  on 
January  22, 191,S,  she  executed  a  seomd  deed 
for  the  recited  consideration  of  $1,280  to  said 
G.  H.  Dixon,  describing  another  40  acree  of 
said  land;  and  on  FelHiiary  1,  1918,  she  ex- 
ecuted a  third  conveyance  re<dtlng  a  consid- 
eration of  $1,320  to  Porter  Grimes  describing 
an  additional  40  acres  of  said  land.  On 
February  8,  1913,  T.  M.  Haynes  executed  a 
quitclaim  deed  to  G.  H.  Dixon  describing  one 
of  the  tracts  embraced  In  tbe  former  deed  of 
Scottie  Herrlford. 

It  Is  alleged  In  the  petition  tbat  the  deed 
from  the  plaintiff  to  Lake  Moore  was  fraudu- 
lently obtained  and  without  oonalderatloii. 
In  our  opinion  the  evidence  anstalns  this 
allegation. 

Defendants  In  error  assert  as  tbe  origin 
of  their  title:  (1)  The  guardian's  deed  of 
date  of  September  21,  1912,  to  Hnddleston ; 
guardian's  deeds  of  December  2,  Iftll, 
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to  Pony  Bamett  and  D.  J.  Tnnier;  and  ^ 
tlie  deed  from  the  plaintiff  to  Lake  Moore. 

With  regard  to  the  claim  of  title  under  tlie 
purported  gaardlan*a  deed  to  Huddlegtrai,  It 
may  be  said  that  plaintiff  reached  her  ma- 
jority on  January  16*  1012;  that  thereafter 
the  county  court  of  Okfuskee  county  waa 
without  jurisdiction  to  authorise  or  ccMiflrm 
the  sale  of  her  lands  in  the  guardlansli^ 
proceedinsB,  and  th^^ore  such  proceedings 
and  the  deed  to  Huddleston  pursuant  thereto 
were  void,  and  Ineffectual  to  convey  title. 

Ab  against  plaintiff,  the  defendants  an  rdy 
upon  the  proceeding  in  the  county  court,  of 
#hlch  tb^  had  notice,  the  records  of  the 
office  of  the  register  of  deeds,  and  the  en- 
rollment records  of  the  Commlsdoner  to  Hie 
iFlve  Civilized  Tribes.  From  ttiese  sources 
It  was  ainwrent  npoa  the  most  casual  inveati- 
gatlon:  (1)  That,  aa  shown  by  the  record 
made  ccmclnslve  evldmce  ot  her  age  by  ccm- 
gressioDal  enactment,  plaintiff  was  an  adult 
when  the  proceedings  in  the  county  court 
looking  to  the  second  sale  of  her  allotmrat, 
and  In  which  defaidant  Huddleston  partici- 
pated as  attorney  for  her  guardian,  and  also 
aa  purchaser  at  the  guardian's  sale,  were  be- 
gun. (2)  That  120  acres  ot  this  same  allot- 
ment had  been  si^  for  the  sum  of  f3,440  in 
a  former  guardianship  proceeding  some 
months  prerlons.  CB)  niat  Lake  Moore^  to 
whom  plaintiff  had  executed  a  deed  deacrlb-. 
Ing  her  entire  allotment  of  160  acres  on  May 
6,  1912,  and  whlcli  deed  appeared  of  record 
at  the  time  of  the  pretended  second  sale  of 
Buch  land'  in  the  guardianship  proceedings, 
did  not  regard  such  deed  as  operative  to 
convey  titie  to  the  same,  Inasmuch  as  the  re- 
turn of  sale  dlsciosed  that  said  land  was  sold 
to  him  at  the  second  guardian's  sale  upon  his 
bid  in  the  sum  of  $1,000,  and  that  thereafter 
upon  confirmation  of  the  sale  to  Hnddleston 
he  executed  a  quitclaim  deed  to  Huddteeton 
describing  said  land,  for  the  recited  consid- 
eration of  $1.  (4)  That  from  his  purdiase 
of  the  land  upon  an  increased  bid  at  the 
time  of  the  confirmation  of  the  sale,  obvious- 
ly Huddleston  did  not  regard  the  deed  of  the 
plaintiff  to  Lake  Moore  as  a  conveyance  of 
her  title.  (5)  That  the  court  and  no  one  con- 
nected with  the  matter  considered  the  origi- 
nal guardian's  sales  to  Polly  Bamett  and 
Turner  as  valid,  in  the  light  of  the  attempt- 
ed resale  in  the  guardianship  proceedings. 

These  are  some  of  the  dreams  tan  ces  which 
would  irresistibly  have  led  an  ordinarily  pru- 
dent person  to  further  Inquiry,  which  would 
have  disclosed  the  uncontroverted  fact  that 
no  consideration  was  ever  paid  by  the  gran- 
tee in  any  deed  In  chain  of  title  relied  upon 
by  defendants,  save  tliat  executed  to  Hud- 
dleston by  a  person  whose  authority  as 
guardian  had  ceased,  and  made  pursuant  to 
an  order  of  a  court  without  jurisdiction; 
that  it  was  never  contemplated  that  the  deed 
executed  by  plaintiff  should  operate  as  a  con- 
veyance of  her  land;  tliat  the  enUre  transac- 


tion was  but  a  scbme  to  exploit  ttie  estate 
of  plaintiff  by  denuding  hsr  of  her  land,  to 
the  profit  of  others. 

[1,2]  From  the  foregoing  it  is  clear  that 
defendants  had  notice  of  circumstances  soffl- 
ctoit  in  themselves  to  excite  attentkm,  and 
put  a  reasonably  prudent  person  upon  Inquiry 
as  to  the  particular  facts  establishing  the 
fraud  with  which  the  entire  transaction,  cul- 
minating In  the  deeds  to  Huddleston,  was 
tainted.  Having  failed  to  exercise  ordinary 
diligence  in  the  pursuit  of  such  ioquiry,  de- 
fendants are  chargeable  with  the  actual 
knowledge  they  should  otherwise  have  re- 
ceived. They  were  not  purchasers  in  good 
faith  and  without  notice. 

By  section '2926,  Revised  Laws  1010.  it  is 
provided: 

"Dvery  person  who  has  actual  aodce  ot  cix- 
cuDistances  suffident  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  Bach  inqoiry  with  reaacmable 
diligence,  is  denned  to  have  omsbnietive  notlfie 
of  the  faot  Itselt" 

In  OxHiier  v.  Fleaner,  21  OU;  47,  lOB  FftC. 
1016,  23  L.  B.  A.  (N.  S.)  USO,  20  Ann.  Oas. 
29,  it  is  held: 

1.  "The  words  'actual  notice'  do  not  always' 
mean  in  law  what  in  metaphysical  strictness 
they  import  They  more  often  mean  knowledge 
of  facts  and  circumataQces  Buffitnently  ^rtinent 
in  character  to  enable  reasonably  cautious  and 
prudent  persons  to  investigate  and  ascertain  as 
to  the  ultimate  facts.  One  who  purchases  land 
with  knowledge  of  such  facts  as  would  put  a 
prudent  man  upon  inquiry,  whidi,  if  prosecut* 
ed  with  ordinary  diligence,  would  lead  to  ao- 
tnal  notice  of  rights  claimed  adversely  to  his 
vendor,  is  ^ilty  of  bed  faith  if  he  neglects  to 
make  such  inquiry,  and  is  diargeable  with  the 
'actual  notice*  he  would  have  received." 

In  Wood  V.  Carpenter,  101  U.  S.  141,  26  L. 
Ed.  809,  It  is  stated: 

2.  "  'Whatever  is  notice  eoough  to  excite  at- 
tention  and  put  the  par^  on  his  guard  and  call 
for  inquiiy  is  notice  (a  everytbing  to  which 
such  inquiry  mi^t  have  led.  When  a  person 
has  sufficient  information  to  lead  him  to  a  fact, 
he  shall  be  deemed  couversant  of  it.'  Kennedy 
V.  Great,  3  Myl.  &  K.  T22.  "He  presumption  is 
that  it  the  party  affected  by  any  fraudulent 
transaction  or  management  might,  with  ordinaiy 
care  and  attention,  nave  seastHiably  detected  it, 
be  seasonably  had  actual  knowledge  of  it.' " 

The  trial  court  found: 

"That  the  said  plaintiff,  BlniHti  Bamett,  after 
she  arrived  at  her  majority,  accepted  ana  used 
part  of  the  proceeds  of  the  funds  of  the  sale  of 
said  land,  and  that  she  had  knowledge  at  the 
time  that  said  money  was  used  by  her  that  it 
was  a  part  of  tbe  proceeds  of  said  sale  ot  said 
land.  Therefore  she  is  estopped  from  setting 
op  tiie  invalidity  of  said  deed. 

If  tbe  facts  as  found  could  operate  as  an 
estoppel  (and  this  question  it  is  unnecessary 
to  determine),  the  evidence,  in  our  opinion, 
does  not  sustain  the  finding;  such  evidence 
being,  in  substance,  that  Morris  Barnett, 
who  purported  to  act  as  guardian  received 
f2,000  from  Huddleston  as  the  purcOiase 
price  of  the  land  in  question,  and  of  this 
amount  he  loaned  fl,000  upon  real  estate 
security  to  the  fother  of  tbe  plaintiff,  and 
this  without  tbe  knowledge  or  ctmsent  of 
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the  plaintiff,  and  that  the  r^rt  of  Morris 
Barnett  as  guardian  disclosed  that  frran 
September  21,  1912.  untU  October  11,  1918. 
he  paid  oat  for  the  maintenance  and  educa- 
tion of  the  plalntlCt  a  sum  slightly  In  erceas 
of  $200,  leaving  a  balance  due  talm  from 
plaintiff  In  the  sum  of  $86.63. 

ESvldence  of  the  Talne  of  the  land  inrolred 
was  offered,  and  there  appears  a  diversity  of 
<^riDion  among  the  witnesses  in  this  regard. 
The  contention  of  defendant  that  $2,000  was 
approximately  the  full  value  of  the  land  if 
material  in  any  respect  does  not  Impress  as 
favorably  In  the  light  of  the  fact  that  Hud- 
dlestOQ  sold  the  same  to  Haynes  and  Scottle 
Herriford  three  da;^  before  he  obtained  the 
guardian's  deed,  at  a  profit  of  $1,000,  and 
that  Scottle  Herriford,  In  less  than  five 
DHmths,  bad  sold  120  acres  thereof  for  the 
sum  cf  $3,880. 

It  1b  unnecessary  to  consider  the  questions 
of  misrepresentatlmi  and  fraud  presented  by 
the  cross-petitions  of  Dixon  and  Crimes 
against  the  defradants  Haynes  and  Herri- 
ford. ^e  rights  of  these  parties  may  be 
detCTnlned  upon  subsequent  proceedings. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  reversed,  with  directions  to 
enter  judgment  in  fovor  of  the  plaintiff  be- 
low, canceling  all  of  the  deeds  mentioned  la 
her  petition  and  quieting  In  her  the  title  to 
the  land  iorolTed. 

.  PBB  CUBIAM.  Adopted  In  whole. 


ST.  LOUIS.  X.  H.  &  S.  RT.  CO.  v.  CAN- 
TRBLL.   (No.  6335.) 

(Supreme  Goarti  of  Oklahoma.  March  20, 1917.) 

(8yUabtu  by  ihe  Court.) 

1.  Oabbiebs  «se>282— Neouqencb— Ikjukt  to 

LH^HSEB— LUBILITT. 

Where  a  constable,  wiOi  tbe  express  permls- 
Bion  of  the  employ^  of  a  railroad  company, 
whose  duty  la  to  assist  passengers  to  alight  {rom 
and  to  board  its  passenger  train,  goes  apon  said 
train  for  the  purpose  of  arresting  and  taking 
therefrom  persons  charged  with  the  commission 
of  a  felmy,  the  company  is  bound  to  hold  its 
train  a  reascmable  length  of  time  to  permit  him 
to  make  such  arrest  and  ali^t  therefrom,  and 
to  enrdse  ordinary  care  for  his  safety,  and  if 
such  officer  is  injured  by  reason  of  the  n^Ugent 
failure  of  tbe  railroad  company  to  exercise  ordi- 
nary care  for  his  safety,  the  company  will  be 
liable  in  damages  for  any  injuries  resulting  from 
such  negligence. 

rEd.  Note.— F<»  other  eases,  see  Carriers, 
Cent  Dig.  M  1103,  1107.  1108,  1115,  1116.] 

2.  Dauagkb  ^»187  —  BXPSBT  Testuoitt  — 

PEKUANSHT  IWJUBT. 

Where  the  evidence  showed  that  plaintiff's 
right  arm,  side,  and  leg  had  been  bruised  and 
injured  and  partially  paralyzed,  and  at  the  time 
of  the  trial  ms  arm  and  leg  were  useless,  and 
the  effect  ot  bis  injuries  In  disabling  him  from 
manual  labor  are  stated  by  him,  the  jury  can 
judge  whether  and  to  what  extent  he  will  be  per-  j 
manently  disabled,  and  the  testimony  of  physi- 
cians as  to  the  permanent  impairment  of  hisi 


ability  to  labor  Is  not,  of  necesrity,  required  to 
enable  bim  to  recover  for  permanent  duabUity. 
[Ed.  Note.— For  other  cases,  see  Damages, 

Cent  Dig.  S  B09.3 

5.  Appbax  akd  Bbbob  4=»1170(1)  —  Amuf- 

ANOE— STATTTTOBT  FBOTZSIOIT. 

Record  examined,  and  tiut  no  prejudi- 
cial  error,  depriving  defendant  of  any  constitu- 
tional or  statutory  right,  having  occurred  and 
the  trial  having  resulted  in  substantial  justice, 
the  judgment  is  affirmed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Oent.  Dig.  U  4082,  4066,  4454,  4540.] 

Drror  to  District  Court,  Sequoyah  County : 
John  H.  Pltchford,  Judge. 

Suit  by  C.  A,  Cantrell  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  <!7ompa- 
ny.  Judgment  for  plaintiff;  and  defendant 
brings  error.  Affirmed. 

Thomas  B.  Pryor,  ot  Vt.  Swlth,  Ark.,  and 
W.  li.  Onrtis,  of  SaUlaaw,  for  plaintiff  In  at- 
ror.  T.  F.  Shacloelford  and  ^ioy  Vrye,  both 
of  Salllsaw,  and  Joe  Bailey  Allen,  of  Okla* 
homa  City,  tor  defendant  In  wrw. 

HARDY,  X  a  A.  OantreU.  as  plaintifl, 
sued  the  St  Loola,  Iron  Mountain  &  Sonth- 
em  Railway  Company  as  d^endant,  tat  dam- 
ages alleged  to  have  been  caused  by  the  neg- 
l^ence  of  tbe  defendant,  as  wlU  hereinafter 
appear.  The  parties  will  be  referred  to  as 
they  appeared  in  the  trial  court 

[1]  Plaintiff  was  constable  ot  district  No. 

6,  Campbell  township,  in  Sequoyah  county, 
and  about  the  Ifitfa  of  November,  1812,  went 
to  Che  dcvot  ttf  defendant  in  the  town  of 
Gore  to  meet  a  train,  which  was  due  at  such 
station  at  p.  m.,  tor  the  purpose  of 
searching  the  same  and  apprehending  two 
persons  f whom  be  had  a  warrant  of  ar- 
rest, charging  thtti  wltb  the  crime  of  lar- 
ceny. Upon  the  arrival  of  tbe  train,  plaintiff 
notified  the  employ^  of  defendant* who  was 
asBlsttng  the  passengers  to  alight  that  he  had 
a  warrant  and  ct  his  purpose  to  board  tbe 
train  and  requested  such  emiAoy^  to  hold 
the  train  until  be  could  seuch  1^  to  wblfdi 
the  employ^  assented.  After  the  passoigers 
had  alighted  plaintiff  went  aboard  the  train 
for  tbo  pnipose  ot  searching  it,  when  It  was 
almost  Immediately  started  up.  After  ohu- 
pleting  bis  search.  In  attempting  to  aUgbt, 
plaintiff  fell  and  was  injared. 

The  principal  question  presented  Is  based 
iip<Hi  the  Instructions  given  by  the  court  and 
In  refusing  certain  requests  by  defendant, 
defining  the  duty  owing  1^  d^endant  to 
plaintiff  under  the  circumstances.  Defend- 
ant objected  to  tbe  Introductlim  of  any  evi- 
dence under  the  petition,  and  demurred  to 
the  plaintiff's  evidence  at  the  close  thereof, 
and  requested  tbe  court  to  instruct  a  verdict 
In  its  favor,  and  duly  excepted  to  Instruc- 
tions given,  defining  the  measure  of  duty 
owing  by  It  to  plaintiff,  and  reserved  excep- 
tions to  the  refusal  of  the  court  to  give  cer^ 
tain  requests  offered.  It  Is  the  contention  of 
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defendant  that  tbe  drcomatanees  ihow  that 
Idaintlff  was  a  tieqtasser  or.  at  moat,  a 
mm  lloensee,  and  that  the  meason  of  Its 
duty  to  him  was  to  reftaln  from  -wanton  and 
wUlful  Injury,  while  It  la  the  contatlon  ot 
plaintiff,  and  the  Jury  were  so  inatrncted  by 
ttie  coart,  that  d^taidant  owed  to  plidntlff 
tbe  duty  to  exerdae  ordinary  caie  to  arold 
Injniy  to  him.  In  support  of  defmdant's 
contention  it  Is  argaed  that  the  warrant  un- 
der whltih  plaintiff  was  acttug  was  insnffi- 
fAent  In  law  and  that  beranse  Oie  parttea  for 
whom  he  was  searching  had  not  committed 
an  offense  In  his  presence,  he  was  not  enti- 
tled to  nmke  an  arrest  without  a  wairant 
We  deem  It  nnnecessaxy  to  discnss  this  qnes- 
Ucra,  for  the  reason  that  plaintiff's  presence 
npon  the  train  was  with  defendant's  knowl- 
edge and  permisstrak  and  in  accordance  with 
an  agreement  to  bold  the  train  until  he  could 
make  search  and  disembark.  In  Uie  dis- 
charge of  his  duty  as  an  officer,  he  was  au- 
thorized to  arreat  persons  whom  he  had  rea- 
sonable grouMs  to  believe  had  committed  a 
felony,  and  who  were  seeking  to  escape  upon 
defendant's  train,  without  a  warrant  (section 
6654,  Ker.  Laws  1910)  and  in  entering  said 
train  for  that  purpose  he  was  not  a  tres- 
passer. 

In  Creeden  v.  Boston,  etc.,  Ry.  Co.,  193 
Mass.  2S0,  79  N.  E.  344,  9  Arm.  Cas.  1121, 
which  is  relied  upon  by  defendant  as  sup- 
porting its  contention,  tbe  facts  were  that 
plaintiff's  Intestate,  who  was  an  ofBcer,  on 
the  night  of  the  accident  had  entered  a  train 
of  defendant  to  look  for  persons  whom  he 
had  reason  to  believe  were  criminals  and 
were  escaping  from  the  dty;  that  he  found 
one  of  snch  persons  on  tbe  train,  and  left  the 
train,  which  bad  stopped  on  a  bridge  across 
tbe  Merrlmac  river,  together  with  the  person 
he  bad  arrested ;  that  when  on  the  bridge  and 
making  his  way  towards  the  station,  plain- 
tUTs  intestate  bit  his  foot  against  a  project- 
ing plank  on  the  bridge  and  fell  to  the  street 
and  was  killed.  Tbe  court  held  that  deceas- 
ed was  at  most  a  mere  licensee,  and  that  the 
company  was  not  liable.  Attention  was  call- 
ed to  tbe  fact  that  tbe  petition  contained  no 
allegation  that  plaintiff's  intestate  entered 
the  train  tor  the  purpose  of  serving  a  war- 
rant for  the  arrest  of  any  iierson  whom  he 
believed  to  be  there,  nor  that  he  had  reason- 
able ground  to  believe  that  a  breach  of  the 
peace  <x  other  crime  was  committed  thereon, 
nor  that  there  were  npon  said  train  persons 
who  had  committed  an  offense  for  which  it 
was  lawful  to  make  an  arrest  without  a  war- 
rant. The  facto  in  that  case  are  so  dissimi- 
lar to  the  facts  here  that  we  do  not  regard  it 
as  ootttrolllng.  Here  plaintiff  had  a  mnant 
tor  the  anest  of  certain  persons  diarged 
with  the  oonunlsBlon  ta  a  erime;  ai^  while 
tbe  warrant  Is  conceded  not  to  be  l^olly  suf- 
ficient, that  is  a  questlfm  of  which  the  de- 
f«idant  cannot  toke  advantage;  but  if  this  be 
not  true,  the  evidence  shows  that  plaintiff  in- 


formed defendant's  employe  tbat  he  desired 
to  go  aboard  the  train  and  aneit  two  per- 
sons diarged  with  llie  oommiBslon  at  a  fU- 
ony,  and  that  saM  employ^  consented  ttiat 
he  might  do  so,  and  agreed  to  hold  the  train 
tmtil  it  could  be  searched  and  plaintiff  oonld 
alight  therafran. 

In  a  nnmber  ot  cases  it  has  been  held  that 
a  polios  offlcw  who,  in  the  discharge  of  his 
duties,  enters  a  bnlldliv  in  the  nighttime  tor 
the  purpose  of  InspecUug  ttie  premises,  and 
who  falls  down  an  unguarded  el«vat(»r  well 
whldi  Is  required  hr  ordinance  to  be  protect- 
ed, is,  in  such  cases,  rightfully  upon  the 
premises,  and  that  the  duty  Imposed  upon  tbe 
master  to  protect  elevatw  w^ls,  holstways, 
and  rimilar  openings  is  intoided  for  Ids  ben- 
efit, as  well  as  other  perscHU  rightfully  en- 
tering the  premise  and  for  a  failure  of  the 
owner  to  properly  protect  such  openings  re- 
sulting in  injury  to  the  officer,  he  Is  entitled 
to  recover  (Parker  v.  Barnard  et  al.,  186 
Mass.  116,  46  Am.  Rep.  460;  Learoyd  t.  God- 
frey, 138  Mass.  315;  Ryan  v.  Thomson,  88  N. 
Y.  Super.  Ot  133 ;  Badne  Morris  et  al.,  201 
N.  T.  240,  94  N.  n  864),  and  under  similar 
conditions  It  has  been  held  that  a  customs  or 
revenue  officer,  who  is  required  by  his  duties 
to  go  upon  the  premises  of  another  tind  while 
there  suffers  injury  by  reason  of  the  defec- 
tive condition  of  tbe  premises  resulting  from, 
the  negligence  of  the  owner,  is  there  by  the 
Implied  invitation  of  the  owner,  and  is  enti- 
tled to  recover  tor  damages  occasioned  by 
tbe  injuries  resulting  from  such  negligent 
condition  (Anderson  &  Nelson  Dls.  Co.  v. 
Hair,  103  Ky.  106,  44  S.  W.  658;  Luddlngton 
V.  Miller,  36  N.  T.  Super.  Ot  L ;  Wilson  v.  Un- 
ion Works  Dry  Dock  Co.,  167  Cal.  539,  140 
Pac  250,  51  L.  K.  A.  IN.  S.]  361). 

Where  a  quarantine  guard  whose  duty  it 
is  to  prevent  unauthorized  persons  from  pass- 
Ing  a  "quarantine  line"  across  railroad  tracks 
was  injured  by  the  negligence  of  the  railroad 
company  within  a  few  feet  of  the  line,  and 
where  the  company  knew  of  his  presence,  the 
Jury  are  authorized  to  find  tbat  he  was  upon 
the  premises  of  the  defendant  by  invitation 
or  right  (Louisville  &  N.  B.  Co.  v.  Gouldlng, 
52  Fla.  827,  42  South.  854),  and  where  em- 
ployte  of  a  city  are  required  by  their  duty 
to  go  npon  the  premises  of  another  in  the 
performance  of  certain  duties  Imposed  upon 
them,  such  employes  are  entitled  to  maintain 
an  action  for  .damages  resulting  from  Inju- 
ries occasioned  by  the  negligent  failure  of 
tbe  owner  to  keep  his  premises  In  a  reason- 
ably safe  condition  (Flnnegan  v.  F|ill  Biver 
Gas  Works  Co..  1S9  Mass.  311,  84  N.  B.  023: 
Toomey  t.  Sanborn,  146  Mass.  28,  14  N.  B. 
921);  and.  In  a  case  where  a  street  car  com- 
pany, by  arrangement  with  the  post  oSiee  de- 
partment, collected  mall  In  boxaa  attached  to 
its  cars  to  be  taken  therefrom  at  its  bam  by 
a  postal  carrier,  it  was  held  that  such  street 
car  company  was  bound  to  provide  safe  ac- 
cess to  snch  carSi  and  that  a  postal  carrier 
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upon  the  itremlsea'  for  the  parpose  of  taking 
therefrom  mail  which  had  been  eoUected  by 
the  street  oat  company,  and  who  was  Injured 
by  reawm  <tf  the  negllgmt  fUlnie  of  the 
street  car  ocnnpany  to  discharge  its  dn^  in 
this  respect,  was  entitled  to  recover  for  bis 
injuries.  Toang  t.  People's  Gas  &  Elec,  Co., 
1^  Iowa,  200,  103  N.  W.  788. 

A  rule  which  Is  applied  to  a  state  of  facts 
more  nearly  analosons  to  tiiose  presented 
tlian  any  which  we  hare  dted  is  tliat,  where 
a  person  goes  upon  a  train  In  conformity 
with  a  practice  adopted  or  acquiesced  in  by 
a  carrier,  for  the  purpose  of  renderlt^  as- 
sistance to  a  passenger;  and  In  such  cases 
this  court  has  held  that  the  carrier,  In  per- 
mitting sudi  persons  to  enter  with  Imowl- 
edge  of  his  purpose,  is  presumed  to  agree 
that  he  may  execute  It  and  Is  bound  to  hold 
the  train  a  reasonable  time  therefor,  and 
that  if  such  person  Is  Injured  by  reason  of 
a  sudden  starting  of  the  train  or  the  omis- 
sion to  give  the  customary  signals,  the  car- 
rier win  be  liable.  St.  L.  ft  S.  F.  R.  Co.  v. 
Lee,  37  Okl.  546,  X32  Pac.  1072,  46  L.  R.  A. 
(N.  S.)  357 ;  C,  B.  I.  ft  P.  R.  Co.  v.  McAles- 
ter,  39  Okl.  153,  184  Pac  661;  St.  L.  ft  S. 
F.  E.  Co.  V.  Isenberg,  150  Pac.  123. 

The  employ^  from  who  plaintiff  obtained 
permission  to  enter  the  train  was  the  flag- 
man to  whom  was  Intrusted  the  duty  of  see- 
ing that  all  passengers  had  safely  alighted 
and  those  Int^dlng  to  depart  bad  entered 
the  cars;  and  It  appears  from  the  eTldence 
of  the  conductor  that  he  always  permitted 
ofiBcers,  when  known  to  be  such,  to  enter 
and  search  his  train  for  persons  charged 
with  crime,  who  were  supposed  to  be  there- 
on. The  flagman  was  requested  by  plaintiff 
to  permit  him  to  enter  the  train  for  the 
purpose  of  searching  it,  and  he  gave  his  con- 
sent thereto.  After  all  the  passengers  had 
alighted  plaintiff  boarded  the  train,  and 
within  about  a  minute  thereafter  the  flag- 
man gave  the  signal  to  the  conductor  to 
start.  We  believe  the  facts  of  this  case 
bring  it  within  the  rule  aiH>Iled  in  the  cases 
where  a  i>erson  goes  aboard  with  the  consent 
of  the  carrier  for  the  purpose  of  assisting 
a  passenger,  and  that  under  the  circumstanc- 
es. Irrespective  of  plaintiff's  right  as  an  offi- 
cer to  make  the  search,  where  defendant 
agreed  that  he  might  board  the  train  and 
search  same,  it  was  its  duty  to  hold  the 
train  a  reasonable  time  therefor,  and  to 
permit  plaintiff  to  alight,  and'  that  If  plain- 
tiff was  injured  by  reason  of  the  sudden 
starting  of  the  train  or  of  the  omission  of 
the  defendant  to  give  the  customary  signals 
that  the  train  was  about  to  start,  defendant 
would  be  liable.  The  question  of  contribu- 
tory negligence  was  a  question  of  fact  for 
the  jury,  and  was  properly  submitted  to 
them  by  Inatructlooa  which  were  not  except- 
ed to;  and,  having  been  so  submitted  and 
determined  against  plaintiff,  we  will  not 
^sturb  the  verdict. 

[2]  The  petition  alleged  that  plaintiff  was 


Injured  by  receiving  a  great  gisb  In  Ms 
l^d  over  the  right  ear,  that  hla  rig^t  arm, 
side,  and  1^  were  bruised  and  injured  and 
partially  paralyzed,  and  that  hla  bearing  had 
been  greatly  damaged,  and  that  he  had  been 
rendered  almost  totally  deaf.  The  evidence 
upon  the  part  of  the  plaintiff  reasonably 
toided  to  ittove  these  allegations.  Ezcei>- 
tions  were  taken  to  the  InstructionB  defining 
the  measure  of  damages  upon  the  ground 
that  there  was  no  evidence  authorizing  the 
submission  to  the  jury  of  certain  items  of 
recovery  therein  enumerated.  The  proof 
was  that  plaintiff  was  a  farmer  49  years 
of  age,  and  that  previous  to  the  accident  he 
was  in  good  physical  condition,  and  was  an 
altle-bodled  man.  It  showed,  however,  that 
he  had  been  suffering  somewhat  from  im- 
paired hearing  for  wblcU  he  had  been  treat- 
ed by  a  phy&idan  at  Muskogee.  At  the  time 
of  tlie  trial  his  right  arm,  side,  and  leg 
were  paralyzed  to  such  an  extent  that  they 
were  almost  entirely  useless,  and  the  sense 
c<  hearing  In  his  right  ear  was  almost 
totally  destroyed.  The  verdict  of  the  ju- 
ry was  for  $000.  Since  the  appeal  has 
been  filed  In  this  court,  plaintiff  has  died, 
but  whether  as  a  result  of  the  Injuries  re- 
ceived does  not  appear.  It  having  been 
shown  that  plaintiffs  arm,  side,  and  leg  had 
been  rendered  useless  by  the  accident,  and 
the  sense  of  hearing  In  his  right  ear  greatly 
impaired,  It  was  proper  to  instruct  the  jury 
to  take  Into  consideration.  In  estimating 
plaintiffs  damages,  his  future  InaUllty  to 
attend  to  his  usual  business  or  to  perform 
the  kind  of  labor  to  which  he  was  fitted. 
Fisher  et  aL  v.  Jansen,  128  IlL  549,  21  N.  B, 
588.  The  character  and  extent  of  his  In- 
juries were  described  by  blm  and  by  a  phy- 
siden,  and  the  effect  thereof  in  disabling 
him  from  manual  labor  was  also  stated  by 
blm  to  the  jury,  and  they  were  of  such  a 
character  that  the  Jury  could  judge  wheth- 
er and  to  what  extent  he  would  be  perma- 
nently disabled,  and  while  Dr.  Etcbling  ei.- 
pressed  his  opinion  that  tlie  Injuries  were 
total  and  permanent,  the  testimony  of  phy- 
sicians as  to  the  permanent  Impairment  of 
a  person's  ability  to  labor  in  a  case  of  this 
character  Is  not,  of  necessity,  required  to 
enable  such  person  to  recover  for  perma- 
nent disability.  M.  K.  ft  T.  Ry.  Co.  v.  Fowl- 
er, 61  Kan.  320,  69  Pac.  648;  1  Joyce  on 
Damages,  |  24^;  13  Cyc.  217. 

iSi  There  are  various  other  assignments 
of  error  urged,  some  of  which  Involve  the 
ruling  of  the  court  upon  a  motion  to  make 
the  petition  more  definite  and  certain,  and 
others  upon  the  admls^on  of  evidence.  Tlie 
ruling  upon  the  motion  to  make  more  definite 
and  certain  acccwding  to  the  view  we  take 
of  this  case  fo  Immaterial.  The  assignments 
based  upon  Uie  action  of  the  court  tai  the 
admission  of  evidence  do  not  aet  oat  the 
evidence  with  the  specific  objection  thereto, 
as  required  by  rule  26  (137  Pac.  xl),  and 
therefore  we  will  not  consider  them. 
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After  an  examination  of  the  entire  record, 
we  have  reached  the  concIusloD  that  substan- 
tial justice  has  been  done,  unless  It  be  In  the 
smallneas  of  the  verdict  in  plaintiff's  favor, 
and  that  defendant  has  been  deprived  of 
DO  constitutional  or  statatory  tight,  and 
that  the  errora  alleged  have  not  resulted  In 
a  miscarriage  of  Justice,  and  the  Judgment 
Is  therefore  affirmed.  Section  6005,  B.  L. 
1910.   AU  the  Justices  concur. 

VANN  et  al.  v.  ADAMS  et  al.    (No.  6771.) 

(Supreme  Court  of  Oklabrana.   Dec.  26.  1016. 
Behearins  Denied  April  17,  1917.) 

{Syllabut  bv  the  Court.) 

Indians  ^=9l6(l)— Lands— Sale. 

Syllabus  herein  same  as  arllabus  in  Bledsoe 
V.  Wortman  et  aL,  35  Okl  2%,  129  Pac.  841. 

TEd.  Note.— For  other  eases,  see  Indians^ 
Cent.  Dig.  I  S7.] 

Error  from  District  Court,  Washington 
County;  R  H.  Hudson,  Judge. 

Action  M/f  James  N.  Vans  and  Sarab  B. 
Vann  against  Bldiard  C.  A^nis  and  others. 
Jadgmeut  for  defendants,  and  plaintiffs  bring 
error.  Bemsed  and  rnideired,  with  direc- 
tions. 

Norman  Barker,  of  BartlesvUie,  and  B.  T. 
Hainer,  of  Oklahoma  City,  for  plahitlffs  in 
error.  M.  B.  Mlcbaelson  and  John  H.  Kane, 
both  <MC  BartlesvUle,  for  defendants  in  error. 

TURNER,  J.  On  May  31,  1013.  James  N. 
Vann  and  Sarah  R.  Vaua.  plalutifTs  in  er- 
ror, in  the  district  court  of  Washington  coun- 
ty, sued  Richard  C-  Adams  and  Carrie  P. 
Adams,  his  wife.  Win.  A.  Copenhaver,.  the 
Adams  Oil  &  Gas  Company,  Elizabeth  H. 
HemphlU,  Ben  Harned,  and  M.  R,  Puckett 
in  ejectment  and  to  dear  their  title  to  a  cer- 
tain tract  of  land  in  that  couaty  known  as 
tbe  allotment  of  Wm.  Vann.  The  petlti<m 
alleged  that  they  were  the  owners  of  the  land 
as  the  only  hdrs  at  law  of  Wm.  Vann,  de- 
ceased ;  that  certain  of  the  defendants  were 
in  wrongful  possession,  claiming  under  a 
void  deed  made,  executed,  and  delivered  by 
William  to  Richard  C.  Adams  on  F^bmarr 
15,  IBOS,  and  prayed  for  possession,  and  tliat 
said  deed  be  set  aside. 

After  Issue  Joined,  there  was  trial  to  the 
court  on  the  following  agreed  facts:  Tliat 
the  aUotmeat  in  question  was  that  of  Wm. 
Vann,  deceased ;  that  he  died  S^tember  20, 
1908,  leaving  him  surviving  as  his  only  heirs 
at  law  James  N.  Vann,  his  father,  and  Sarah 
R.  Vann,  his  widow ;  that  on  April  26,  1901. 
James  N.  Vann  made  application  to  the  Com- 
missioner to  the  Five  Civilized  Tribes  for 
tbe  enrollment  of  himself,  and,  among  other 
of  his  children,  Wm.  Vann,  then  a  minor; 
that  thereafter  a  census  card  was  issued  by 
the  commission,  showing  that  fact;  that  on 
February  14,  1906,  a  reservation  c^tlflcate 
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was  issued  to  Wm.  Vann,  and  on  the  next 
day  he  duly  made  application  to  have  set 
apart  to  him  as  his  allotment  the  lands  in- 
volved herein;  that  on  the  same  day  a  plat 
was  made  of  the  lands ;  that  at  the  time  he 
made  application  for  enrollment,  a  protest 
was  lodged  against  his  enrollment,  but  on 
February  28,  1907,  the  Commissioner  to  the 
Five  Civilized  Tribes  adjudged  Wm.  Vann 
entitled  to  enrollment,  and  he  was  enrolled 
as  a  Cherokee  freedman ;  that  on  March  4, 

1907,  a  citizenship  certificate  was  Issued  to 
Wm.  Vann;  that  on  May  0,  1907,  there  was 
issued  and  mailed  to  tiim  a  certificate  of  al- 
lotment to  the  land,  and  on  September  15, 

1908,  a  deed  therefor,  as  provided  by  law. 
The  facts  further  show  that  the  day  on 
yrhlch  he ,  made  application  for  enrollment 
and  to  have  set  apart  for  him  the  lands  in 
controversy,  that  Is,  on  February  IS,  1906,  he 
made,  executed  and  delivered  to  the  defend- 
ant Richard  C.  Adams  a  warrant?  deed  to 
the  land  in  question ;  and  that  the  other  de- 
fendants in  error  deralgn  tiieir  title  to  the 
land  throngb  him.  On  tlfls  stKte  oi  facts 
the  court  held  that  plalntlfb  were  not  m- 
titled  to  recover. 

The  court  erred.  This  for  the  reason  that 
his  deed  of  February  15.  1905. '  was  T<dd. 
This  for  the  reasw  that  It  was  not  only 
made  before  he  had  selected  his  allotment, 
but  before  he  had  been  enndled  as  a  dtizea 
ot  the  CbOTokee  Nation.  H^ce  he  had  not 
even  an  equitable  title  to  the  land  in  con- 
troversy, but  the  same  was  a  part  of  tlie 
pnbllo  dmnaln. 

This  case  is  mled  by  Bledsoe  t.  Wortman 
et  aL,  86  Okl.  261,  129  Pac  841.  That  case 
wes  ejectmwt  to  recover  the  allotmoit  ot 
d^endaift  in  error.  The  agreed  statement  of 
facts  was  substantia Uy  the  same  as  taer& 
The  deed  was  dated  lanoary  27,  1906;  at 
which  time  ttte  grantee  was  a  Oher^ee 
fraedman  and  entitled  to  an  allotmait  In  the 
Ctierokee  Nation,  bttt  had  not  selected  the 
same  and  did  not  unUl  March  ^  1905.  Un- 
der this  state  of  fa<^  tlw  oomt  be^  the 
deed  void.  In  ttw  syllabus  the  oonrt  said: 

"F.,  an  adult,  not  of  Indian  blood,  but  a 
member  of  tbe  Cherokee  Tribe  of  Indians,  on 
January  27,  1906,  but  prior  to  the  time  of  the 
selection  ot  his  allotment,  conveyed  a  certain  40 
acres  of  land,  which  wsj  then  a  part  of  the 
public  domain  of  the  Cherokee  Nation,  but 
which  was  afterwards  selected  by  him  as  a  part 
of  his  surplus  allotment.  Held,  that  Act  April 
21,  1904,  c.  1402,  33  St.  at  L.  204,  removing 
'all  restrictiona  upon  the  alienation  of  lands  of 
all  allottees  of  either  of  the  Five  CSvlIized  Tribes, 
*  *  *  who  are  not  of  Indian  blood,  except 
minors,'  except  aa  to  h(Mnestead>,  had  no  ap- 
plication to  him  until  after  he  had  selected  bis 
allotmenL" 

Neither  did  the  act  of  April  21,  1904,  have 
any  application  to  this  allottee,  nor  did  sec- 
tion 042,  c.  27,  of  Mansfield's  IMgest  of  the 
Statutes  of  Arliansas  (1884)  have  any  appli- 
cation, as  urged.  Governing  this  point.  In 
the  syUabns  to  above  case  it  la  further  held: 


I  ssDM  tople  and  KAT-NUHBEB  In  aU  Ker-Nombmd  DIsmU  and  ladexes 


Digitized  by 


lU 


164  PA.OIFIG  REPORTEB 


(Okl. 


"Section  642,  c.  27,  Manaf.  Dig.  of  Ark. 
(1884),  providing  that:  'If  an7  penoa  shall  con- 
ajij  real  estate  deed,  purporting  to  con- 
vey the  same  in  fee  simple  absolute,  or  any  less 
estate,  end  shall  not  at  the  time  of  such  con- 
veyance have  the  legal  estate  in  such  lands,  but 
shall  afterward  acQuire  the  same,  the  legal  or 
equitable  eetate  afterward  acquired  shall  im- 
mediately pass  to  the  grantee,  and  such  convey- 
ance shall  be  as  valid  as  if  such  l^al  or  equi- 
table estate  had  been  in  the  grantor  at  the  time 
of  the  conveyance'— has  no  appUcatltHi  to  said 
conveyance,  the  same  being  at  the  time  of  said 
execution  invalid." 

See,  also,  Brady  t.  Slxemore  et  al.,  S3  Okl. 
169,  124  Pac  616 :  Scott  v.  Brakel  et  al.,  43 
OkL  665, 143  Pac.  610;  I^rnch  et  aL  v.  Fraak- 
lin,  37  Okl.  60.  130  Pac.  699. 

The  Judgment  of  the  lower  court  la  re- 
versed and  rendered,  with  dlrectlooa  to  set 
aalde  the  deed*  complained  ot,  and  to  clear 
his  title  and  put  plalntlflb  In  possesion  of 
the  land. 

All  the  JnsticeB  concur. 


AUKANDER  v.  ALEXANDER  et  aL 
(No.  8172.) 

(Supreme  Oonrt  of  Oklahoma.   Jan.  10,  1917. 
Rehearing  Denied  April  10,  1917.) 

fStllaiiu  fry  Ae  OiHtrf.) 

1.  REPUEvin  «=s5— Right  op  Action. 

Where  property  is  held  by  an  individual  un- 
der a  bond  given  in  judicial  proceedings  for  the 
redelivery  ot  the  specific  property,  it  is  to  be 
deemed  in  custodia  legis,  the  same  as  if  ft 
had  continued  in  the  hands  of  Uie  officer,  and 
any  one  claiming  such  property  as  owner,  ex- 
cept the  jyerson  against  whom  the  writ  runs,  may 
assert  his  rights  to  the  property  by  an  action  of 
replevin. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  K  27-37.] 

•2.  Replevin  «=>6— Defenbb— HoLDino  Pbop- 

BBTT  UNPBB  BOND. 
Where  the  property  of  one  person  is  seized 
by  the  sheriff  under  a  writ  running  against  an- 
other, and  a  third  party  executes  a  redeliveiT 
bond  and  obtains  possession  of  the  property,  it 
is  DO  defense  to  the  action  of  replevin  inatituted 
by  the  owner  against  the  person  in  possession 
that  he  is  holding  the  property  under  such  bond. 

[Ed.  Note.— For  other  caaea,  see  Replevin, 
Cent.  Dig.  81  27-87.] 

Commissioners'  Opinion,  XHvisiCHi  No.  2. 
Error  from  District  Court,  THIman  County; 
T.  P.  Clay,  Judge. 

Action  by  Loula  M.  Alexander  against  Dee 
Alexander  and  J.  W.  Alexander.  Judgment 
for  plaintiff,  and  defendant  Dee  Alexander 
brings  error.  Affirmed. 

Hoimts  &  Davis,  of  Frederick,  for  plain- 
tiff in  error.  O.  H.  Searcy  and  Geo.  A. 
Ahern,  both  of  Frederick,  for  defendant  in 
error  Loula  M.  Alexander. 

GALBRAITH,  C.  The  defendant  Id  er- 
Tor  Loula  M.  Alexander  commenced  this  ac- 
tion in  the  trial  court  to  recover  the  pos- 
session of  one  Overland  automobile.  A  jury 
was  waived  and  the  cause  tried  to  the  court 


on  an  agreed  statement  of  facts,  from  which 
it  appears  that  the  First  Natl(mal  Bank  of 
Commerce  of  Frederick,  OkL,  commenced  an 
action  in  the  district  court  of  milman  coun- 
ty, in  debt,  against  X.  W.  Alexander,  and  filed 
an  affidavit  and  bond  for  attachment  In  that 
case,  and  caused  a  writ  of  attadiment  to  issue, 
directed  to  the  sheriff  of  Kiowa  county,  and 
was  there  executed  by  seizing  the  automobile 
In  controversy  as  the  property  of  J.  W.  Al- 
exander, then  and  there  in  the  possession  of 
Dee  Alexander.  The  attachment  was  ex- 
ecuted on  the  19th  day  of  February,  1915, 
and  on  the  16th  day  of  April  following  Dee 
Alexander  executed  a  redelivery  bond  to 
the  sheriff  of  Kiowa  county,  under  section 
4821,  Rev.  Laws  1910,  and  the  automobile 
was  turned  over  to  him  and  he  retained 
possession  of  It  until  the  commencement  of 
this  actitm.  The  agreed  statement  ni  facts 
further  recites: 

"That  the  defendant  Dee  Alexander,  is  now 
asserting  no  title  to  said  property,  but  is  simply 
claiming  right  to  hold  possesion  of  said  auto  in 
order  to  be  able  to  comply  with  the  terms  ot  said 
redelivery  bond.  That  the  case  in  'National 
Bank  of  Commerce  v.  J.  W.  Alexander,  wherein 
said  auto  was  attached,  Is  still  pending,  and  the 
attachment  order  issued  therein,  levying  upon 
said  auto,  has  never  been  quashed  or  discnained. 
And  defendant  Dee  Alexander  is  claiming  that 
replevying  suit  herein  cannot  be  maintained 
against  hun  at  this  time,  for  the  reason  that  he 
is  holding  said  auto  by  virtue  of  said  redelivery 
bond,  and  that  therefore  same  is  now  in  the 
custody  of  law,  and  that  the  plaintiff  herein  has 
no  right  to  take  said  auto  away  from  him  by 
virtue  of  said  replevying  action.  And  it  is  fur- 
ther agreed  that  the  automobile  in  ouestion  is 
valued  at  the  sum  of  $800,  and  that  the  defend- 
ant Dee  Alexander  la  not  disputing  or  denying 
plaintifTs  ownership  in  said  property.  And  It 
IS  farther  agreed  that,  in  case  said  Dee  Alexan- 
der is  not  entitied  to  bold  and  retain  possession 
of  the  said  auto  under  the  attachment  proceed- 
ings and  reddivery  bond  as  giVen  to  the  sheriff 
of  Kiowa  county  on  the  16th  day  of  April,  1915, 
as  far  as  be  is  concerned,  plaintiff  herein  would 
be  entitled  to  recover  possession  of  the  auto  in 

Iuestion.    And  it  is  further  agreed  that  J.  W. 
Jexander  admitted  that  the  auto  in  question 
belongs  to  plaintiff." 

The  trial  court  found  In  favor  of  the  plain- 
tiff and  awarded  her  the  possession  of  the 
automoMle,  or  judgmeat  for  its  agreed  val- 
ue In  the  sum  of  $800.  From  that  jndgm«it 
the  defendant  Dee  Alexander  alcoie  appeals. 

The  only  question  presented  hy  the  assign- 
ments of  error,  as  stated  by  the  plaintiff  In 
error's  brief,  is  as  follows: 

"Did  the  defendant  in  error  Loula  M.  Alex* 
ander  have  the  right  to  deprive  the  plaintiff  in 
error  of  the  possession  and  ownership  of  the  au- 
tomobile by  replevin  proceedings  while  the  plain- 
tiff was  holding  the  same  under  a  redelivery 
bond  in  an  attachment  suit  as  provided  under' 
the  Revised  Laws  of  Oklahoma  of  1910.  c.  60. 
art  9,  i  4821,  p.  12757" 

[1]  It  win  be  observed  that  the  property 
was  attached  as  the  property  of  J.  W.  Al- 
exander, and  It  is  agreed  that  he  did  not 
claim  to  be  the  owner  of  It,  and  also  that 
Dee  Alexander  makes  no  claim  to  the  own- 
ership of  the  automobile,  but  simply  asserts 
that  because  he  gave  a  redelivery  bond  lo 
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tbe  attachment  salt  against  J.  W.  Alexander, 
and  obtained  possession  of  the  automobile 
by  reason  of  that  bond,  the  property  Is  in 
custodla  le^,  and  he  cannot  be  deprived  of 
Its  possession  by  this  action  of  replevin. 
There  Is  no  denial  that  the  automobile  be- 
longed to  Lonla  M.  Alexander.  The  claim  is 
that  because  the  property  was  seized  while 
held  by  Dee  Alexander  under  the  redelivery 
bond,  she  cannot  assert  her  title  to  It  while 
that  suit  Is  pending.  The  plaintiff  cites  in 
siipport  of  his  contention  McKlnney  v.  Por- 
cell,  28  Kan.  446,  and  onr  own  decisions  of 
Bohannan  v.  Jennings,  31  Okl.  264,  121  Pac. 
WS,  and  Grossman  Go.  v.  White,  152  Pac. 
816.  It  win  be  observed  that  onr  own  cases 
above  dted  announce  tbe  rule  as  follows: 
"Where  property  is  held  by  a  party  under 
bond  In  a  replevin  action,  conditiooed  on  tbe  re- 
delivery of  the  specific  property,  in  the  event 
he  slionld  not  prevail  In  the  action,  sncb  prop- , 
er^  la  to  be  considered  in  enstodla  le^  the 
same  as  if  the  actual  potosrion  were  witii  the 
officer" 

—and  that  th^  do  not  hold  that  the  right- 
fol  ovpner  of  personal  property  cannot  assert 
his  title  and  right  to  tbe  possesion  although 
It  be  In  custodla  legls. 

Ibe  same  rule  la  announced  by  tbe  Su- 
sxemo  Oomt  of  Kansas  In  MtiClnney  t.  Pur- 
cell,  snpia,  bvt  the  facts  of  that  case  show 
that  the  role  there  announced  Is  not  applica- 
ble to  tbe  facts  tn  the  Instant  case.  In  that 
case  the  wludesale  merchant,  McKlnney,  and 
associates  sold  menjumdlse  on  credit  to  the 
retail  dealer,  Campbell,  who  sold  the  goods 
to  Pnrcdl,  and  as  a  part  of  the  conddera- 
tltm  tor  tbe  sale  Furoell  agreed,  In  writing, 
to  pay  the  balance  dne  tbe  vbolesale  dealer 
for  tbe  goods.  One  Woods,  a  creditor  «f 
Campbell's  sued  him  and  attached  the  goods. 
Purcell  replevied  the  goods  from  the  sheriff, 
giving  a  replevin  bond,  and  Ibe  goods  wwe 
returned  to  him,  and  be  was  proceeding  to 
sell  them  at  retail  wbm  the  wholesale  deal- 
er sued  Campbell  and  Purcell  for  tbe  pur- 
chase price  and  caused  the  goods  to  be  at- 
tached. Pniodl  moved  the  court  to  dis> 
charge  the  attachment  on  tbe  grounds  that 
the  goods  were  in  enstodla  legls,  Inasmuch 
as  he  was  boldlnff  them  under  the  replevin 
bond  when  the  attadunent  was  levied  uptm 
them.  Tbiu  motion  was  sustained  by  the 
trial  conzt,  and  ajnnoTed  on  at^peal  the 
Suprone  Court  The  reasons  for  tbe  hold- 
ing of  the  court  as  set  out  in  the  opinion 
are  as  fcdlonrs: 

"The  principle  upon  which  the  district  court 
discharged  the  property  from  tbe  attaclmient  is 
this:  That  where  ^oods  are  replevied  pendioff 
tbe  action  of  replevm,  they  are  deemed  to  be  in 
eustodia  legis,  and  not  subject  to  seizure  or  any 
other  process.  While  by  giving  a  replevin  bond 
the  plaintilf  obtains  possession  of  the  goods,  this 
does  not  change  tbe  fact  that  they  are  still  the 
subject  of  litigation,  and  by  legal  fiction  still  to 
be  deemed  in  the  possession  of  the  law.  If  the 
replevin  action  be  determined  adversely  to  the 
plaintifF,  he  has  the  right  to  return  tbe  very 
goods  Ttidevied,  and  the  defendant  has  the  cor- 
responding right  to  enforce  such  return.  It  is 
true  tbe  Judgment  in  replevin  actions  ordinarily 
runs  in  the  alternative  to  guard  against  an  Ina- 


I  bihty  to  make  or  oompcH  a  deUrery  of  the  mm- 
erty ;  but  still  the  action  of  reptevln  la  in  its 
nature  an  action  to  determine  and  enforce  the 
riehtful  possession  of  specific  property,  and 
while  that  action  is  pending,  the  law  should  not 
permit  the  seizure,  under  execution  or  attadb- 
ment  of  tliat  property  in  such  manner  as  to  pre- 
vent the  full  enforcement  of  the  judgment  in  the 
replevin  action." 

Further  In  support  of  this  dlstlnctl<Hi  the 
court  says  In  the  opinion: 

"In  the  first  case,  the  property  was  seized 
upon  the  claim  that  the  sole  from  Campbell  to 
Purcell  was  fraudulent,  and  therefore  void  as  to 
creditors.  In  the  second  action.  ,the  same  prop- 
erty was  seized  upon  the  claim  that  the  sale  was 
valid  and  that  Purcell,  having  obtained  pos- 
session of  the  protterty  under  snch  valid  sale 
and  upon  a  prmoise  to  pay  the  debts  of  Camp- 
bell, was  now  fraudulentiy  seeking  to  repudiate 
such  obligation.  In  other  words,  if  both  actions 
are  maintainable,  and  both  orders  of  attachment 
are  to  be  upbdd,  the  same  proputy  la  to  be 
twice  seized  m  payment  of  debts  contracted  orig- 
inally by  the  same  party." 

[2]  It  has  not  been  held,  so  far  as  -we  are 
advised,  either  by  the  Kansas  or  our  own 
courts,  that  the  rule  nnder  consideration 
prevents  the  owner  of  goods  and  chattels 
seized  under  process  issued  In  an  action  to 
which  he  Is  not  a  party,  and  to  satisfy  tbe 
debt  of  a  third  perscn,  cannot  assert  bis 
right  and  claim  to  the  property,  notwitb- 
standlng  it  may  be  in  custodla  Icgia.  Tbe 
application  of  the  rule  seems  to  prevmt  cred- 
itors from  asserting  claim  to  property  In 
litigation  in  an  Independait  action  while 
preserving  this  right  to  tbe  owner. 

In  Gross  v.  Bogard  et  aL.  18  Kan.  288,  the 

Kansas  Supreme  Court  niA^d  the  right  of 

a  person  whose  property  bad  been  unlawfully 

seized  In  attachment  suit  against  another,  to 

maintain  an  action  In  replevin  against  the 

sheriff  heading  the  same,  and  in  part  said: 

"And  so  far  as  appears  from  the  testimony 
offered,  his  property  was,  without  the  slightest 

Eretezt  or  excuse,  seized  and  held  by  the  ofiicer 
I  a  proceeding  to  which  be  was  not  s  party, 
and  in  which  he  could  daim  no  benefit  of  the 
plaintiff's  undertaking  as  a  protection  against 
injury.  While  he  might  have  Iwen  made  a  par- 
ty to  that  action,  yet  it  could  have  been  done 
<mly  upcm  leave  of  the  court  (Gen.  Stat  637,  | 
42),  and  the  property  itself  might  have  b«en 
gotten  out  of  the  way  long  before  this  order 
could  have  been  obtained,  while  stipulatioiw  be- 
tween the  parties  might  have  settled  the  judg- 
ment to  be  entered,  and  released  the  sureties  on 
the  bond.  But  turning  to  the  statute,  and  it 
seems  to  us  that  the  same  rule  there  obtains, 
in  case  of  property  taken  under  a  writ  of  replev- 
in, as  when  talcen  under  execution.  The  party 
against  whom  the  writ  runs  cannot  litigate  its 
validity  in  an  action  of  replevin,  but  a  third 
party  may  assert  his  right  to  the  property  in  the 
possession  of  the  officer." 

In  Mann  v.  Rldenhour,  46  Okl.  665,  149 
Paa  124,  the  same  limitation  In  the  appli- 
cation of  tbe  rule  is  recognized,  and  it  is 
specifically  held  that  where  the  property  of 
one  Is  seized  by  the  sheriff  under  a  writ 
directed  against  the  property  of  another,  the 
party  claiming  the  property  may  maintain 
replevin  against  the  sheriff  to  recover  pos- 
session of  it.  See,  also,  Francis,  Sheriff  et 
al.  V.  Guaranty  State  Bank  of  Texola,  44 
Okl.  446,  14S  Paa  824,  to  tbe  same  elfect 
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Taylor  t.  Smith,  44  OU.  408, 144  Paa  1028. 
was  an  actton  In  reidevln  Instituted  by  Tay- 
lor against  the  sheriff,  who  it  was  charged 
had  seized  and  mUawfoUy  held  certain  per- 
sonal property  that  was  exempt  to  him  nnder 
Qm  law,  by  rlrtne  of  an  uscation  issued 
upon  a  personal  Judgment  for  debt  against 
him.  The  trial  court  sustained  a  demurrer 
to  the  petition  on  the  ground  that  it  appeared 
therefrom  that  the  property  was  In  CQstodla 
legls  In  another  action,  where  relief  mi^t 
be  had  by  motion  to  discharge  the  execution. 
He  stood  upon  his  demurrer  and  appealed. 
This  court  reversed  the  trial  court  on  the 
ground  that  It  erred  in  sustaining  the  de- 
murrer. It  may  be  true  that  the  court  Id 
the  above  decision  extended  the  i^ifllcatiau 
of  the  rule  beyond  that  prescribed  in  the 
cases  above  considered,  Inasmuch  as  it  sus- 
tained the  ri^t  of  the  claimant  for  property 
to  maintain  an  action  of  replevin  to  recover 
It,  even  though  held  under  a  writ  Issued  In 
another  action  to  which  he  was  a  party.  In 
any  event  this  decision  sustains  the  right 
to  maintain  the  action  ot  replevin  in  the 
Instant  case. 

It  is  no  answer  to  the  con<Ausion  of  the 
trial  court  to  say  that  Dee  Alexander  may 
have  to  perform  the  obligation  of  his  bond, 
and  be  compelled  to  pay  the  value  of  the 
automobile,  since  he  cannot  return  it,  If  ad- 
judged to  do  so  in  the  attadiment  proceed- 
ings against  J.  W.  Alexander.  He  was  not  a 
party  to  that  action,  and  was  not  required  to 
execute  that  bond.  He  was  a  volunteer,  he 
"butted"  in  to  that  lawsuit  If  he  should 
be  compelled  to  perform  this  obligation, 
which  be  voluntarily  assumed,  he  alone  Is  re- 
sponsible for  his  misfortune.  His  protection 
can  afford,  In  Justice,  no  Justification  for  re- 
fusing the  lawful  owner  of  the  autmnoblle 
the  right  to  protect  her  property  and  prevent 
it  bdng  taken  In  satisfaction  of  the  debt  of 
another.  Nor  can  it  be  sufficient  reason  why 
she  cannot  assert  her' right  to  possession  of 
her  property  in  this  replevin  action,  notwith- 
standing a  mere  volunteer  holds  possession 
of  It  by  reason  of  having  given  a  forthcoming 
bond,  conditioned  to  hold  it  subject  to  the 
result  of  another  action  to  which  she  was  not 
a  party. 

Wherefore  the  judgment  appealed  from 
should  be  affirmed. 

PER  CUBIAM.  Adopted  In  whole. 


UNION  MTJT.  INS.  CO.  T.  PAGE  et  al. 
<No.  7088.) 

(Supreme  Court  of  Oklahoma.    Jan.  2,  1917. 
Kehearhig  Denied  April  10,  1917.) 

(SvUabut  by  the  Court./ 

1.  Pbinoipal  and  Suectt  ^9l2tV— Liabujit 
or  SuKBTY— Note. 
The  general  liability  of  a  surety  upon  a  note, 
account,  or  bond,  is  not  conditioned  upon  the 


exercise  of  diligence  by  the  holder  of  the  obUga* 
tion  to  collect  of  the  prindptd,  and  the  neg- 
ligence or  pasaive  inactivity  of  the  holder  is  not 
a  defense  available  Co  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |8  312-32&] 

2.  PaiNcrpAi,  Awn  Surktt  «=>126(3)  —  Pao- 

OESDINOS  AOAINSr  PBINOIPAIf—^'REqUIBl'* 

— STArcra. 
The  term  "require,"  as  used  in  section  1068, 
R.  Ll  1910,  which  proridea  that  "a  surety  may 
require  his  creditor  to  proceed  against  the  prin- 
cipal, •  •  •  and  if  in  such  case  the  crMitor 
neglectB  to  do  so,  the  surety  is  exonerated  to  the 
extent  to  which  he  la  thereby  prejudiced," 
means,  to  demand ;  to  insist  upon ;  to  claim  as 
by  right  and  authority ;  to  exact ;  to  claim  aa 
indispensable,  a  synonym  sb  understood  by  its 
use  m  this  section,  for  exact;  direct;  order, 
and  a  simple  sugfcestion  to,  or  request  of,  the 
creditor  wUl  not  suffice. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  INg.  U  343,  344. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seomd  Series,  Bequlre.] 

8.  PmNOlPAC  AKD  StTSETT  «»126(3)  —  RE- 
LEASE OF  SUBETT— REQtTEST  TO  SUE  PeINCI- 
PAL. 

The  failure  of  the  payee  of  a  promissory 
note  to  sue  the  principal,  upon  the  oral  request 
of  the  surety  sued,  made  to  the  collector  or 
attorney  of  the  creditor,  who  had  the  note  for 
collection,  without  any  showing  that  the  collec- 
tor or  attorney  was  authorized  by  the  creditor 
to  take  legal  proceedings  for  the  collection  of 
the  note,  or  that  such  request  or  notice  was 
not  communicated  to  the  creditor  by  the  collec- 
tor or  attorney,  will  not  operate  aa  a  release 
of  the  surety  sued,  even  though  the  principal 
at  the  time  the  request  was  made  was  solvent 
and  amply  able  to  pay  the  note  and  in  the  mean- 
time he  bad  become  insolvent,  for  the  reason 
that  it  is  the  duty  of  the  surety  upon  the  fail- 
ure of  the  principal  to  pay  the  note  when  due, 
to  pay  the  same  and  pursue  his  remedy  against 
the  prindpal  to  reimburse  himself  for  the 
amount  paid  as  sudk  surety  for  his  prindpaL 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  H  843,  344.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court.  Washita  County ; 
James  R.  Tolbert,  Judge. 

Action  by  the  Union  Mutual  Insurance 
Company  against  Hattle  Page  and  J.  H. 
ELays.  Judgment  for  defendant  Hays,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  instructi<ms  to  render  judgment  tor 
plaintiff  tor  fnll  amount  of  note  sued  on. 

Wilson  ft  Scott,  of  Enid,  and  8.  C  Bnr^ 
nette,  of  Gordell,  for  plaintifF  In  error.  Rich- 
ard A.  Billups,  of  Coiddl,  for  defoidant  In 
enor  Hays. 

BOBBERTS,  C  This  action  Was  brongbt 
by  the  UDlon  Mntual  Insurance  Company, 
plaintiff  in  error,  against  Hattle  Page  and 
J.  H.  Hays,  defendants  In  error,  to  reooTer 
on  a  prMuisBory  note  given  by  d^endants  to 
plaintiff  as  premium  for  hall  insurance  policy 
on  60  acres  of  cotton  fOr  the  season  of  1911. 
The  note  is  as  foUoX's: 

"Hail  Insurance. 
"$76.00  Enid,  OkL,  March  18,  1911. 

"On  or  before  the  first  day  of  Ocbdier  of  this 
year,  for  value  received,  I,  we,  or  dtber  of  as. 


>F(«  other  c«aM  m«  same  topU  and  KVY  -MUlUUtR  la  aU  JUj-Munbtrwt  I>li«tU  sod  iodex^^ 
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pn>mise  to  pay  to  The  Union  Mutaal  Insurance 
Company,  of  Enid.  Oklahoma,  or  order,  the 
ium  at  seventy-aix  and  "^Vioo  dollara,  payable 
at  the  office  of  said  cMnpany  in  Enid,  Oklahoma. 

''This  note  ia  given  for  premium  for  insurance 
on  my  crop  of  grain,  now  growinEOD  the  W.  % 
of  section  1,  township  11.  range  20,  and  on  the 

  acres  in  all,  situated  in  Washita  county, 

state  of  Oklahcma,  and  tliis  indenture,  made  on 
the  d^  above  written,  and  between  the  under- 
aiened  and  the  said  company,  witneaseth:  l%at 
the  undersigned  mortgages  to  said  company  the 
said  crop  of  grain,  as  security  for  the  payment 
to  said  company  the  above  named  sum  of  money 
on  or  before  the  first  day  of  October  of  this 
year,  and  this  mortgage  shall  also  cover  said 
ffftin  wherever  located  after  it  is  harvested. 
This  note  to  bear  interest  at  10  per  cent  per 
annum  from  date,  if  not  paid  at  maturity. 
Without  interest  if  paid  when  due.  I  agree  to 
pay  an  attorney  fee  of  ten  dollars,  if  it  becomes 
neceaaary  to  collect  the  above  sum  of  money  or 
any  part  thereof  by  law,  or  if  it  be  placed  in  the 
butoii  of  an  attorney  for  collection. 

"Hattie  Page. 
"J.  H.  Haya. 

"Witness:  Aug.  Gumtwter. 
"PoUcy  No.  0*475. 
"P.  O.,  Canute.** 

No  iOTloe  was  had  upon  defendant  Page- 
Defendant  Hays  answered  aa  follows: 

"Comes  now  the  defendant,  J.  H.  Bays,  and 
for  answer  to  plaintiffs  bill  of  particulars  de- 
nies each,  every,  and  all  allegatitms  therein,  ex- 
cept such  as  are  hereinafter  specifically  ad- 
mitted. 

"First.  Defendant  J.  H.  Bays  admits  that 
he  ugned  the  note  named  in  plaintiirs  WH  of 
particulars  as  a  surety,  and  accommodation 
signer,  and  received  no  benefits  in  consideration 
therefor,  believing  that  said  company  was  law- 
fully authorized  by  the  state  of  Oklahoma  to 
write  the  kind  of  Insurance  that  the  principal 
of  said  note.  Battle  Page,  desired,  to  wit,  hail 
insurance  on  a  cotton  crop.  That  oo  or  about 
the  date  of  the  policy  here  involved,  to  wit, 
Mardi  23.,  1911.  the  SUte  Insurance  CMnmis- 
noner,  Hon.  Perry  A.  Ballard,  revoked  the  li- 
cense of  said  Union  Hntnal  Insurance  Oompanr, 
atating  that  said  company  has  no  legal  right 
to  write  hail  inaurance  on  crops  at  that  date. 
That  by  reastm  of  the  foregoing  state  of  facts, 
conMderation  for  which  this  defendant,  J.  H. 
Huri.  ngned  aaid  note  never  lawfully  existed, 
or  U  the  same  ever  existed  it  wholly  failed  when 
the  said  Insurance  Commissioner  renriied  the  u- 
cense  of  the  said  company. 

"Second.  For  a  further  answer  and  defense, 
defendant  alleges  that  the  plaintiff  herein,  in  the 
fall  of  1911,  and  after  said  note  was  due  and 
collectable,  neglected,  failed,  and  refused  to  make 
an  effort  to  collect  said  note  from  the  prin<^pal, 
Hattie  Page;  that  this  defendant.  J.  H.  Haya, 
asked  and  requested  plaintiff  to  proceed  to  col- 
lect said  note  while  the  principal  was  In  pos- 
session of  a  cotton  crop  from  whidi  this  note 
couM  have  beem  made,  if  the  same  was  legal; 
that  this  defendant  informed  plaintiff  at  the 
time  referred  to  herein  that  said  cotton  crop 
was  all  the  protecticm  that  he  as  a  surety  had ; 
and  that  he,  defendant,  X  B.  Haya.  wanted  this 
matter  settled  at  Mice  for  hk  protoctaon;  that 
by  reason  of  plaintiff's  failure  to  so  proceed 
against  said  principal,  Hattie  Page,  as  request- 
ed, said  cotton  has  been  disposed  of  by  Hattie 
Page,  and  said  Hattie  Page  is  insolvwt  and  has 
no  means  out  of  which  any  part  of  said  debt 
can  be  made,  to'  the  damage  of  said  defendant 
to  the  amoant  of  bis  UabUity  and  said  note.** 

Uptm  tbeae  Issues,  trial  was  bad  to  a  Joir. 
▼erdict  returned  for  deJEendaat,  and  Judgmoit 
rendered  against  plaintiff  for  oosts.  Plaintiff 
brings  error. 


It  Is  aiH>arent  from  the  verdict  that  the 
jury  found  for  this  d^endant  on  the  allega- 
tion tb&t  he  was  only  stirety  on  the  note,  and, 
while  there  might  be  some  question  as  to 
tjiat  fact,  we  will  sdijpt  the  finding  of  the 
jury  and  c(mslder  the  case  upon  that  theory. 

[1.  2]  Tills  brings  us  to  the  proposition  as 
to  whether  the  defendant  Hays  was  released 
and  relieved  from  payment  of  the  note  be- 
cause of  the  la(*es  of  the  plaintiff  In  falling 
to  proceed  against  the  principal,  or  taking 
some  steps  to  obtain  payment  out  of  the 
cotton  belonging  to  the  principal  and  pointed 
out  to  the  agent  of  the  plaintiff  about  the 
time  of  the  maturity  of  the  note.  In  support 
of  his  defense  nvon  that  theory,  the  defend- 
ant relies  oa  section  lOSSi  R  L.  IftlO,  whldi 
is  as  follows; 

"1058.  A  surety  may  require  his  creditor  to 
proceed  against  the  principal,  or  to  pursue  any 
other  remedy  in  his  power  which  the  surety  can- 
not himself  oursue,  and  which  would  lighten  his 
burden ;  ana  if  in  such  case  the  creditor  n^lects 
to  do  sok  the  surety  is  exonerated  to  the  ntent 
to  whidi  he  is  thereby  prejudiced.** 

We  gather  from  the  record  that  the  de- 
fendant relies  principally  upon  that  part 
of  the  section  above  quoted  which  provides 
that  a  snrety  may  require  his  creditor  to 
proceed  against  the  principal,  and,  If  the 
creditor  falls  to  do  so,  the  surety  Is  exonerat- 
ed to  the  extent  to  which  he  Is  thereby  prel- 
udiced.  The  partlcalar  steps  taken  by  de- 
fendant Hays  to  require  the  plaintiff  to  pro- 
ceed against  the  principal  are  detailed  in  his 
testimony  given  at  the  trial,  as  follows: 

"A.  She  got  the  crop  insurance  provided  I 
signed  her  note.  I  signed  her  note.  She  wanted 
it  signed  for  hail  insurance,  and  I  signed  it. 
Q.  Had  she  signed  the  note  at  the  time  you 
did?  A.  Yes.  sir.  Q.  And  came  to  yoa  after* 
wards?  A  Yes,  rir.  Q.  Did  you  hSTe  any 
conversation  with  the  company  or  any  of  ito 
agents  with  reference  to  this  note  in  ttie  year 
1911?  A.  I  did.  Q.  Tidl  the  jury  what  it  was. 
A.  I  bad  no  further  conversation  until  falL 
Hie  first  conversation  I  had  with  (he  agrat  was 
in  the  spring.  That  fall  there  came  another 
man,  a  collector.  Q.  State  whether  or  not  he 
had  this  note  for  coUection?  A.  Be  did.  Mrs. 
Page  refused  to  pay  it,  and  so  I.  I  says. 
There's  two  bales  picked  there,  three  pi(^edj 
two  on  the  ground  and  one  on  the  wagon.'  I 
says,  'You  go  and  attach  that  cotbm.'  Q.  What 
further  statement  did  yon  make  to  him,  if  any, 
about  attaching  the  cotton?  A.  I  told  him  to 
go  ahead  and  attach  the  cotton  and  get  his  mon- 
ey out  ot  It.  Q.  Did  you  tell  him  in  wbat  ca- 
pacity you  had  signed  tlie  note?  A.  Yes,  sir; 
he  said  he  didn*t  want  to  attach  the  cotton.  Be 
would  rather  not,  but  he  finally  said  he  would, 
but  he  never  did  attach  it  I  taid  him  if  he 
would  attach  the  cotton  tbe  parties  would  un- 
doubtedly make  a  replevin  txmd  and  sd)  the 
cotton  and  he  would  have  a  bond  the  court 
would  take,  which  would  be  much  fetter  than 
a  note  on  me  and  he  would  get  his  money.  That 
was  the  only  chance  he  bad  on  it— ftv  him  to 
take  the  cotton.  I  coalda*t  get  it  Q,  What 
became  of  the  cotton?  A.  Mrs.  Page  sold  the 
cotton.  Q.  About  how  much  cotton  was  pick- 
ed and  in  the  field  at  the  time?  A.  I  believe 
at  that  time  there  had  been  about  five  bales 
sold,  and  I  think  the  crop  made  about  23  bales. 
There  was  three  bales  picked  at  that  time,  or  a 
little  better.  Q.  There  was  about  18  in  the 
field  and  on  the  ground  and  the  wagon?  A. 
Something  like  that   Then  was  five  bales  al- 
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ready  add  and  three  bales  picked,  and  the  rest, 
was  in  the  fidd.  Twenty-three  bales  oat  of  the 
whole  crop-  Q-  Where  ie  Mrs.  Page  at  thie 
time,  if  you  know?  A.  I  don't  know.  Q.  Do 
you  know  whether  ehe  has  any  iwoperty  at  all 
in  this  country,  or  anywhere  else?  A.  If  she 
has  any,  I  don't  know  of  it.  Q.  Did  she  have 
anything  at  that  time  excwt  mis  cotton?  A. 
She  had  a  few  stock.  Q.  Do  you  think  there 
was  ample  cotton  at  that  time  to  settle  this  debt? 
A.  Here  was  oiough  cotton  picked  there  to  settle 
it  then.  Q.  Do  you  remember  who  the  gentleman 
was  who  came  and  talked  to  you  in  October? 
A.  Said  bin  name  was  Webb.  Q.  You  say  yon 
told  Mr.  Weblj  to  go  and  attarfi  the  cotton?  A. 
Yes,  sir.  Q.  Was  that  in  writing?  A.  No, 
sir.  Q.  Yoti  never  did  give  the  company  any 
written  notice?  A  No,  ar.  Q.  You  never  did 
offer  to  pay  the  .exiwnaeB  or  indemnify  them 
aeainst  any  expense  in  the  matter?  A.  No,  I 
never  did.  Q.  Tbe  only  reason  you  didn  t  pro- 
tect yourself  was  Prom  the  fact  that  you 
thought  you  bad  a  way  to  beat  the  note?  A. 
Well,  I  just  looked  at  it  like  this:  I  would 
hai-e  to  pay  the  note  out  of  my  own  pocket,  and 
I  couldn^t  get  anything  out  of  her,  and  if  they 
couldn't  I  didn't  think  I  could.  Q.  Why  didn't 
you  when  yoa  saw  that  Mrs.  Page  was  dispos- 
ing of  this  security  that  was  behind  that  note 
that  you 
thing  to 

We  did  talk   _.  .  ^  —  . 

to  her  to  pay  the  note?  A.  I  told  her  I  would 
like  to  get  it  off  of  my  hands.  Q.  When  she  was 
telling  yon  what  she  thought  she  could  do  frran 
her  advice,  did  you  take  any  steps  or  make  any 
remonstrations  against  her  not  making  security 
against  the  note?  A.  No.  Q.  Yoa  never  re- 
quested her  to  make  you  safe  in  any  way  so  in 
case  of  litigatiCMi  yoo  would  be  protected?  A. 
Yes,  sir ;  she  told  me  she  was  g<»ng  to  leave, 
and  she  says,  *If  you  ever  have  any  tronble 
about  that,  I'll  pay  it'  But  die  aays,  'YoaH 
have  never  any  troable  about  it.'  Q.  And  on 
that  aasurance  from  her  you  let  the  matter 
drift  and  paid  no  more  attentioo  to  it?  A. 
That's  all  I  could  do.  Q.  John,  when  did  you 
laat  see  her?  A  I  haven't  seen  her  since  she 
left  the  farm.  Q.  When  did  she  leave?  A.  I 
don't  know  when  she  left,  whether  the  first  of 
1912  or  the  last  of  1911,  but  some  time  either 
the  first  of  that  year  or  the  last,  some  time 
•long  there:.  Q.  Where  bs  ehe  now?  A.  I  don't 
know.  Q.  At  that  time  she  bad  some  stock  you 
say?  A.  Yes,  sir.  Q.  And  she  was  leaving  the 
state,  yon  say?  A.  Well,  I  don't  know  whether 
•he  was  moTing  then  to— somewhere  in  the 
northern  part  of  this  state.  I  forget  the  name 
of  the  place  now.  Q.  The  note  was  then  paat 
due?  A.  Oh,  yes.  Q.  You  made  no  effort  to 
secure  yourself  at  all?  A.  No.  Q.  You  rested 
on  the  assurance  or  the  advice  you  bad  received 
that  this  company  couldn't  collect  it  because  of 
the  invalidity  of  the  company  as  a  corporation? 
A.  Well,  yes;  that's  about  all  there  was  to  it. 
Q.  You  didn't  think  the  cMnpany  had  any  right 
to  sue  you?  A.  Yea,  sir.  Q.  That  was  your 
advice?  A.  Yes,  sir.  Q.  You  went  and  sought 
counsel  about  it?  A.  Yes,  sir.  Q.  Aad  because 
of  the  defense  you  had  on  its  organization  and 
rigbt  to  do  baslness  in  this  state— that  was  the 
reason  you  didn't  pay  it?  A.  Yes,  sir.  Q.  Tills 
crop  matured,  and  Mrs.  Page  held  the  [K>iicy 
■  all  during  the  season  of  1911?  A.  Yes,  sir.  Q. 
Yoa  retamed  the  policy  and  received  the  bene- 
fite?  A  Which  benefits?  Q.  You  bad  the  in- 
surance on  the  crop?  A.  She  had  the  insurance. 
Q.  I  understand.  Your  note  was  outstanding 
at  that  time?  A.  Yes,  sir;  the  note  was  out- 
standing at  that  time.'* 

There  is  testimony  tending  to  show  that 
at  the  time  the  collector  demanded  pay- 
ment  of  the  notes,  being  the  time  the  con- 
versation above  related,  was  bad,  the  agent 
promised  defendant  that  be  would  attach 


the  cotton  pointed  oiit  to  him  aa  belonglDg 
to  Mrs.  Page;  but  for  some  reason,  which 
Is  not  explained,  he  did  not  do  so.  There 
is  no  evidence  on  behalf  of  d^endant  Hays 
that  he  relied  on  that  promisa  'iniere  Is  no 
evidence  tending  to  show  that  the  agent  had 
authority  to  bring  the  action,  nor  that  li» 
ever  communicated  the  d^endant's  retiuest 
to  the  company.  There  Is  no  evidence  tend- 
ing to  show  that  legal  grounds  existed  for 
attadiment  against  the  principal.  There  is 
no  evidence  tending  to  show  that  Hays  made 
any  other  or  further  effort  to  require  the 
plaintiff  to  proceed  against  the  principal. 
There  was  no  evidence  tending  to  show  that 
the  defendant  notified  the  company  or  Its 
agent  that.  In  case  the  plaintiff  failed  to 
proceed  against  the  principal,  he,  as  surety*, 
would  hold  himself  discharged.  The  full  pur- 
port of  the  evidence  is  that  Hays,  for  bis 
defense,  relied  upon  the  fact  that  the  [dain- 
tiCf  could  not  recover  because  the  plaintiff's 
license  to  transact  business  in  Oklahoma  had 
been  revoked.  At  the  cooduaioa  of  the  tes- 
timony, the  court  gave  the  following  instruc- 
tion,  among  others: 

''If  you  find  and  believe  &om  a  preponderance 
^  the  evidence  of  this  case  that  the  defendant 
Hays  signed  said  note  as  surety,  that  when  the 
plamtUf  presented  said  note  for  collection  after 
its  maturity  the  defendant  Hays  notified  the 
plaintiff  that  be  was  surety  on  said  note  only, 
and  requested  and  demanded  of  the  plaintiff  that 
they  proceed  and  take  legal  steps  to  enforce  col- 
lection of  the  note  against  the  prindpal,  Mrs. 
Page,  by  attachment  of  her  cotton,  and  that  the 
company  failed  to  do  so,  and  that  by  reason  of 
such  failure  the  defendant  Hays  has  been  dam- 
aged to  the  full  amount  at  the  note  sued  upon, 
if  you  aa  find,  your  verdict  should  be  for  the 
defendant  J.  H.  Hays;  otherwise,  you  should 
find  against  him,  and  in  favor  of  the  plaintiff  for 
the  fiul  amount  of  the  note  sued  on." 

It  la  vwarent  from  the  language  ot  this 
Instmctlon  that  the  trial  court  was  of  the 
opinion  that  all  Uiat  was  necessary  to  a 
compIet«  exoneration  on  the  part  of  the  sure- 
ty was  to  notl^  or  request  the  creditor  to 
proceed  against  tbe  principal.  Nor  do  we 
overlook  the  t&ct  that  the  word  "demand" 
is  used  in  tbe  Instruction,  but  the  evidence 
does  not  Juatl^  In  any  sense  tbe  use  of  tSiat 
word.  There  1b  no  evidence  even  tending  to 
show  that  the  defendant  demanded  that  the 
creditor  proceed  against  the  principal.  The 
proof  ts  simply  to  the  effect  that  the  defend- 
ant suggested  or  posfdbly  requested  the  cred- 
itor to  attach  certain  property  belonging  to 
the  prbudpaL  As  we  view  the  authorities, 
this  Is  not  snffldent.  Many  of  tbe  authori- 
ties go  to  the  extent  of  holding  that: 

"An  unheeded  request  by  a  surety  that  tbe 
creditM  proceed  against  die  prinapal,  after 
the  maturity  of  a  note,  and  whua  the  principal 
is  solvent,  will  not  operate  to  discbarge  tbe 
surety,  although  the  principal  afterwaMs  be- 
comes insolvent,  unless,  accompanying  the  re- 
quest to  proceed  against  tbe  princii^  there  is 
an  explicit  notice  that,  in  case  tbe  creditors 
shall  fail  to  sue,  tbe  surety  will  b<iid  hirosdf 
discharged."  Komedy  T.  Falde,  4  Dak.  319, 
29  N.  W.  667. 
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We  do  not  base  tbli  opinion  solely  upon 
the  ftict  tbat  defendant  failed  to  notify  the 
creditor  that  he  would  "hold  himself  dls- 
diarged  If  it  failed  to  proceed  against  the 
principal,"  but  cite  the  role  simply  for  the 
pnrpoee  of  diowlng  the  extent  to  which  some 
aothoritleB  go,  the  atrlctness  to  which  the 
anrety  la  held  to  bring  himself  wlQiln  the 
mle  to  obtain  exoneration  from  liability.  It 
is  well  settled  that  a  rimple  request  to  pro- 
ceed against  the  principal  is  not  sufficient 
In  the  case  of  Kennedy  t.  Falde,  supra,  the 
language  of  the  anrety  t^  the  creditor  was, 
"Tou  had  better  collect  the  sum  from  Mr. 
Falde"  Perhaps  not  quite  as  strong  as  the 
language  used  In  this  eaae^  but  in  speafetng 
to  that  p(dnt  the  conrt  says: 

"Can  it  be  claimed  that  such  langoase  was  a 
requirement  made  upon  the  principal  to  proceed 
and  collect  the  sum  from  Falde,  and,  if  ne  neg- 
lected BO  to  do*  the  surety  would  consider  him- 
self released?  Qeatly  not.  To  require  is  'to 
demand ;  to  inmst  upon  having ;  to  claim  as  by 
right  and  authority;  to  exact;  to  claim  as  in- 
dispensable'— a  synonym,  as  we  understand  its 
use  in  this  aection,  for  'exact* ;  'direct' ;  'order.' 

"If  all  the  other  modea  provided  bj;  law  for 
the  protection  of  a  surety  are  by  him  to  be 
disregarded,  no  action  upon  his  part,  under  the 
provisions  of  section  1681  (Dakota,  same  aa  sec- 
tion 1058.  B.  L.  1010.  Old.),  will  be  deemed  a 
compliance  with  its  provisian,  whidi  falls  short 
of  a  clear  notice  to  toe  creditor  that  he  expects 
and  requires  him  to  proceed  in  collection  ot  the 
debt  against  the  principid.  Such  a  demand  must 
be  made  that  tne  creditor  should  understand 
that  the  wish  and  direction  <^  the  surety  to 
him  is  to  proceed  against  the  principal  in  the 
collection  of  the  debt  Mo  requirement  suscepti- 
ble of  any  other  construction  will  be  sufficient. 
Applying  this  rule  to  the  language  used  in  the 
case  atbar,  it  will  be  seen  it  falls  far  short  of 
such  a  ^reqnlranent'  aa  is  eontanidated  by  stat- 
ute." 

It  is  definitely  settled  by  the  common  law, 
as  well  as  numerous  decisions  In  this  state, 
based  upon  statutory  enactm^ts,  tbat: 

"The  general  liability  of  a  surety  upon  a 
note,  account,  or  bond  Is  not  conditiooeif  opon 
the  exercise  of  diligence  by  the  bolder  of  the 
obligation  to  collect  of  the  principal,  and  the 
negligence  or  passive  inactivity  of  sudi  b<^der 
is  not  a  defense  available  to  the  surety." 

[I]  It  is  also  held  by  numerous  authori- 
tles  that  notice  of  the  surety  to  an  agent  or 
attorney  of  the  creditor  would  not  suffice 
unless  the  authority  of  such  agent  or  attor- 
ney is  made  to  appear  by  the  evidence. 
Cummins  v.  Garretson,  15  Ark.  182;  Drlsklll 
V.  Washington  County,  53  Ind.  532 ;  Saplng- 
ton  T.  Jeffries,  15  Mo.  628 ;  Adams  v.  Roane, 
7  Ark.  360;  Bartlett  t.  Cnnnlngham,  85  HI, 
22;  Shlmer  v.  Jones,  47  Fa.  263;  Hellen  v. 
Bryson,  40  Pa.  472. 

Measuring  the  Instruction  of  the  trial  court 
now  under  consideration  by  the  foregoing 
rules,  it  must  be  apparent  to  all  that  It  can- 
not be  approved,  and  that  prejudicial  error 
was  committed  by  the  court  In  so  Instruct- 
ing the  Jury. 

The  recent  decisions  ot  this  court  clearly 
settle  the  doctrine  In  this  state  upon  the 
questions  under  consideration  here,  in  favor 
of  the  contentions  oi  jdaintlff  in  error.  In 


the  case  of  Palmer  t.  Noe,  150  Pae.  462,  464, 

the  court  says: 

"  *  •  •  Section  1056,  R.  L.  IfilO,  provides 
when  sureties  may  be  exonerated,  and  this  sec- 
tion is  as  follows:  'A  surety  is  exonerated: 
First,  in  like  manner  with  a  guarantor;  sec- 
ond, to  the  extent  to  which  be  is  prejudiced  by 
an  act  of  the  creditor  which  would  naturally 
prove  injurious  to  the  remedies  of  the  surety  or 
mconsistent  with  his  rights,  or  which  lessens  his 
security;  or,  third,  to  the  extent  to  which  he 
is  prejudiced  by  an  omission  of  the  creditor  to 
do  anything,  when  required  by  the  surety,  which 
it  is  his  duty  to  do.' 

*'SectiMi  1068,  B.  L.  1910,  provides  tbat  a 
surety  may  reqnire  the  creditor  to  proceed 
against  the  principal,  under  certain  conditimis. 
This  section  is  as  rollows:  'A  surety  may  require 
hia  creditor  to  proceed  against  the  prindpel,  or 
to  pursue  any  other  remedy  in  his  power  which 
the  Bure^  cannot  himself  pursue,  and  which 
would  lighten  his  burd«i ;  and  if  in  such  case 
the  creditor  n^Clects  to  do  so,  the  surety  is  ex- 
onerated to  the  extent  to  which  he  ia  thw^y 
prejudiced.' 

"The  defendant  insists  that,  under  section 
1058  and  subdivisions  2  and  3  of  section  1056, 
he  is  released  from  liability  uptm  the  note  sued 
on,  for  the  reason  that  the  plaintiff  failed  to 
comply  with  the  oral  request  made  to  his  attor- 
ney to  proceed  against  the  principal  and  sure- 
ties upon  said  note  at  a  time  when  the  princi- 
pal was  solvent  and  amply  able  to  pay  the  debt- 
or, and  that  in  the  meantime  the  principal  and 
the  other  sureties  became  insolvent,  and  that 
his  failure  to  so  proceed  prejudiced  his  rights 
and  remedies  against  the  principal  and  his  co- 
sureties. With  this  contention  we  cannot  agree. 
It  was  not  the  duty  of  the  plaintifE  to  sue  the 
principal,  end  not  being  his  duty,  his  failure 
to  do  so  was  not  prejudicial  to  the  rights  and 
remedies  of  the  defendant.  The  defendant  ob- 
ligated himself  to  pay  the  debt,  and,  upon  the 
fuiure  of  the  principal  to  pay  it,  at  maturity, 
it  was  his  duty  to  pay  it  and  proceed  against 
the  principal  and  his  cosureties  under  section 
1061,  R.  L.  1910. 

"I^intiff  bad  the  option  to  sue  any  or  all  of 
the  makers  of  this  note,  and.  haviiv  this  option, 
bis  failure  to  comply  with  the  oral  request  of 
the  defendant  would  not  operate  as  a  release  of 
liability.  If,  as  a  matter  of  fact,  the  principal 
and  the  other  sureties  thereon  were  solvent,  it 
was  the  plain  duty  of  the  defendant  to  pay  the 
obligation  and  proceed  to  protect  himself  under 
the  sutute." 

Later  In  a  similar  case,  Miller  r.  State  ex 
reL  lAukfordi  162  Pac.  410,  this  conrt  adopt- 
ed and  approved  Uie  doctrine  In  Palmer  v. 
Noe,  supra,  in  the  following  language: 

"On  the  merits,  the  question  presented  ia  this 
case  cannot  he  distinguished  from  Palmer  v. 
Noe,  150  Pac.  462.  not  yet  ofEcially  reported: 
'Under  section  4604,  Bev.  Laws  1010,  the  payee 
of  a  pmninory  note  may,  at  his  option,  sue 
one  of  the  sureties,  without  joining  the  maker 
and  the  other  sureties  as  parties  defendant ;  and 
his  failure  to  sue  the  maker  and  other  sureties 
does  not  operate  as  a  release  of  the  sure^  sued. 
The  failure  of  the  payee  of  a  promissory  note 
to  sue  the  principal,  upon  the  oral  request  of 
the  burety  sued,  made  long  after  the  maturi^ 
of  the  note  to  the  attorney  of  the  payee,  who 
had  the  note  for  collection,  does  not  operate  as 
a  relenne  of  the  surety  sued,  even  though  the 
principal,  at  tbi  time  the  request  was  made,  was 
solvent  and  amply  able  to  pay  the  note,  and  in 
the  meantime  he  and  the  other  sureties  thereon 
became  insolvent;  it  being  the  duty  of  the 
sure^,  upon  the  failure  of  the  principal  to 
pay  the  note  when  due,  to  pay  the  same,  and 
pursue  his  remedy  against  the  principal  and  hin 
cosuretieB.* 

"Counsel  for  the  plaintiff  in  error  has  earn- 
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eatly  requested  hb,  in  a  wcU-amaidered  brief,  to 
reconsider  the  question  decided  in  that  oaae  and 
overrule  it.  But,  after  a  careful  consideration 
of  the  authorities,  we  are  satisfied  that  that  case 
was  rightfully  decided,  and  in  addition  the  im- 
portance of  adhering  to  the  decisions  of  this 
court  once  made,  and  thus  preserving  &  confbrm- 
it7  in  the  law,  cannot  be  overestimated." 

(Jther  questions  are  presented  In  thia 
case,  bnt  we  deem  It  unnecessary  to  discuss 
them.  The  section  under  which  the  defense 
Is  made  came  from  Dakota,  and  was  adopt- 
ed here  In  early  territorial  days.  The  case 
of  Kennedy  v.  Falde,  supra,  was  decided  by 
tliat  court  long  before  the  section  was  adopt- 
ed here,  and  became  a  part  of  the  law  of 
this  state.  That  construction  has  been  ap- 
proved and  consistently  followed  by  numer- 
ous decisions  in  this  court,  and  cited  with 
an>roval  by  a  number  of  the  courts  of  last 
resort  In  sister  statea 

The  case  should  be  reversed  and  remanded 
to  the  district  court  of  Washita  county,  with 
Instractlons  to  r^der  Judgment  for  the  plaln- 
tl£F  for  the  fnU  amount  of  the  note  sued  on, 
in  accordance  with  the  terms  and  provisions 
of  said  uota. 

PBB  OUBIAM.    Adopted  In  whole. 


OKLAHOMA.     B7.     CO.     t.  O^OMAS. 
(No.  67B9.) 

(Suprone  Court  of  Oklahoma.    Jan.  30.  1817. 
Concurring  Opinion  April  10,  1017.  Re- 
hearing Denied  April  10,  1917,) 

(SyUabtu  by  the  Court.) 

1.  Street  B^iLBOAns   ®=>99(15) — Collision 
Between  Car  aku  Fire  Apparatus— Con - 

TMBtn'ORT  NEaLlQENCE. 
Because  of  the  exceptional  drcamatances 
under  which  firemen  resimnd  to  an  alarm  of  fire 
and  under  which  fire  apparatus  is  operated,  the 
ordinary  rules  which  are  almost  universal  in 
their  application  reflating  the  conduct  of  per- 
sons engaged  in  their  private  business  or  pleas- 
ure are  not  controllitig  in  a  case  where  mem- 
bers of  a  fire  department  are  hurrying  to  the 
scene  of  a  fire  in  answer  to  a  fire  alarm. 

PSJd.  ' Note.— For  other  cases,  see'  Street  Rail- 
roads, Gent  Dig.  S  210.] 

2.  Street  Bailboadb  «s>99(15)~Gollibion 
•  BxTWBEir  Cab  and  Fire  AFPABATua—OB- 

SEBVANCE  OF  OrOIN ANCE— PBESUlfPTION . 

The  fire  department  of  Oklahoma  City  was 
by  ordinance  given  the  right  of  way  in  passing 
to  a  fire,  and  defendant  street  railway  company 
was  required  by  ordinance  to  stop  its  street 
cars  in  case  of  fire,  300  feet  from  the  street  in- 
tersection on  which  fire  apijaratus  would  cross 
its  track.  Pl^intiff  was  riding  on  a  truck  to  a 
fin.  driven  by  another.  Proper  warnings  were 
being  given  of  the  approach  of  the  truck,  and 
plaintiff  and  the  others  riding  upon  said  truck 
were  justified  in  assuming  that  defendant's  car 
would  be  stopped  as  required  by  ordinance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  f  210.] 

8.  Stseet  Railroads  ^9ll3(7)— GoxxiaiON 
Between  Cab  and  Fire  Apparatus— Con- 
tbibotobt  negligence- evipknck. 
In  an  action  for  damages  for  injuries  to  a 

fireman  caused  by  a  colllcdon  between  a  tru<^ 


upcm  which  he  was  riding  to  a  fire,  and  a  street 
car,  evidence  that  plaintiff  had  previously  rid- 
den upon  the  truck  when  traveling  at  a  similar 
rate  of  speed  in  going  to  fires,  or  that  plaintiff 
knew  when  he  boarded  the  truck  on  the  night 
of  the  accident  that  same  would  proceed  at  any 
particular  rate  of  speed,  was  inadmistdble  to 
prove  contributory  negligence  upon  the  part  of 
plaintiff  at  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  C^L  Dig.  I  238.] 

4.  Nbqligbnce  «»03(1)— Imputed  Neou- 

GENCE— FlBEUEN— DBIVEB  OP  TRUCB:. 

Where  plaintiff  and  another  were  riding 
upon  the  rear  of  a  trut^  which  was  being  driven 
at  a  high  rate  of  speed  to  a  fire,  and  plaintiff 
had  no  voice  in  the  selection  of  the  driver,  and 
no  control  over  his  actions  or  the  speed  of  the 
truck,  but  was  required  by  his  duties  to  mount 
thereon  and  proceed  to  the  scene  of  the  fire 
upon  an  alarm  being  given,  and  render  such  as- 
sistance as  was  possible,  and  while  riding  there- 
on a  collision  occurred  between  said  truck  and 
a  street  car,  resulting  in  injuries  to  plaintiff, 
the  negligence,  if  any,  of  the  driv»  of  said  truck 
cannot  be  imputed  to  plaintitC. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  147.  143.] 

5.  Dahages  «=9200(6)— Pbtbxcai.  Bxahina- 

TioN— Power  of  Court. 
Where  plaintiff  in  an  action  for  damages  for 
pHsonal  injuries  exhibits  a  portion  of  his  body 
to  the  jnry,  and  pbydcians  called  by  him  testify 
as  to  the  nature  and  extent  of  his  injuries,  and 
plaintiff  offers  to  submit  to  on  examinarion  by 
any  physician  or  board  of  physicians  named  by 
the  court  other  than  those  in  the  employ  of  de- 
fendant, who  are  shown  to  have  been  employed 
by  the  defendant  and  who  are  to  rfecdve  $25 
per  day  for  testifpng  in  the  case,  it  is  not  error 
for  the  court  to  refuse  to  require  plaintiff  to 
submit  to  an  examination  by  the  physicians  em- 
ployed by  defendant. 

[IDd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S  531.] 

Thadcer.  J.,  dissenting  in  part. 

Error  from  District  Court,  Oklahoma 
County ;  Edward  Dewes  Oldfield,  Judge. 

Suit  by  Ross  Thomas  against  the  Oklaho- 
ma Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

John  W.  Sbartel  and  Burke  Sbartel,  botb 
of  Oklahoma  City,  for  plalntifC  In  error. 
Harris,  Nowlln  &  Singleton  and  D.  K.  Pope, 
all  of  Oklahoma  City,  for  defendant  in  error. 

HARDY,  J.  Defendant  In  error  brought 
suit  In  the  district  court  of  Oldahoma  county 
against  plaintiff  in  error  for  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained In  a  collision  between  one  of  defend- 
ant's street  cars  and  a  gasoline  automotille 
truck  upon  which  he  was  riding  to  a  fire  In 
Capitol  Hill,  one  of  the  suburbs  of  Oklahoma 
City,  at  about  10  o'clock  p.  m.  May  IT,  1912. 
The  parties  will  be  designated  a«  they  ajf- 
peared  In  the  trial  court. 

The  collision  occurred  at  the  crossing  of 
Robinson  and  Poplar  streets  about  two  blocks 
south  of  the  steel  bridge  across  the  North 
Canadian  river,  Robinson  street  runs  north 
and  south,  and  is  the  principal  street  from 
the  business  section  of  Oklahoma  City  to 
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Capitol  Hill,  being  paved  tbe  eotlre  distance, 
and  is  the  route  nsaally  traveled  by  the  fire 
department  when  making  runs  in  answer  to 
fire  alarms  in  the  south  porticm  of  the  dty. 
Poplar  street  runs  east  and  west,  and  the 
tracks  of  the  defendant  company  mn  along 
said  street  at  the  intersection  thereof  with 
Robinson  street.  The  truck  upon  which 
plaintiff  was  riding  at  the  time  of  the  Injury 
was  being  drlren  by  the  captain,  tbe  regular 
driver  being  off  duty  tbat  night,  and  was  pro- 
ceeding south,  while  the  street  car  was  pro- 
ceeding east  PlalntiCT  and  another  fireman 
were  standing  on  the  back  part  of  tbe  truck 
where  a  step  and  railing  to  hold  to  was  pro- 
vided. The  evidence  as  to  the  speed  of  the 
truck  varies.  No  question  is  made  by  the 
defendant  as  to  tbe  negligence  of  the  crew  in 
charge  of  its  street  car  at  the  time  of  the 
accident,  but  error  is  assigned  np(m  t^e  ac- 
tion of  the  court  in  excluding  from  consider- 
ation of  the  Jury  the  alleged  n^ligence  of 
the  driver  of  said  truck,  and  evidence  as  to 
whether  the  plaintiff  had  been  accustomed  to 
riding  upon  said  truck  theretofore  at  a  simi- 
lar rate  of  speed,  and  in  the  giving  of  cer- 
tain instructions  and  refusing  certain  re- 
quested Instructlcflis  offered  by  defendant, 
and  in  refusing  to  require  the  plaintiff  to  be 
stripped  before  tbe  Jury  and  permit  certain 
physicians  selected  by  defendant  to  make  an 
Inspection  of  his  person  and  testify  in  refer- 
ence thereto. 

The  first  Id  assignments  of  error  are 
grouped  together  by  counsel  and  considered 
as  presenting  three  questions  for  considera- 
tion by  this  court  first,  that  notwithstand- 
ing the  ordinance  giving  the  fire  department 
the  right  of  way  its  apparatus  must  be  oper- 
ated with  ordinary  care  and  at  a  rate  of 
speed  consistent  therewith.  Second,  that  the 
operation  of  the  auto  truck  at  the  rate  of 
speed  at  which  it  was  going  over  a  crossing 
with  an  obstructed  view  makes  a  case  of  con- 
tributory negligence,  which  should  have  been 
submitted  to  the  jury,  unless  the  plaintiff 
was  in  no  way  responsible  for  such  negli- 
gence. Third,  that  the  madcap  pace  at  which 
the  tmck  was  going  was  a  steady  practice 
participated  in  by  plaintiff  for  four  or  five 
months,  whereby  be  adopted  the  negligence 
of  the  driver  and  made  it  hia  own.  « 

Evident^  was  admitted  without  exception 
that  plalntifl  had  been  riding  upon  this  par- 
ticular truck  for  several  months,  and  that  it 
had  been  operated  In  the  same  manner  and 
at  the  same  speed.  On  cross-examination  of 
plaintiff,  he  was  asked  whether  be  had  pre- 
viously ridden  upon  the  truck  when  gcAng  at 
tbe  same  rate  of  speed;  and  be  was  also  ask- 
ed the  specific  question  if  he  did  not  know 
when  he  got  on  the  machine  that  evening,  It 
would,  In  all  reas(»iable  probability,  be  c^r- 
ated  at  its  full  capacity.  Objection  was  sus- 
tained to  these  questions  and  exceptions  re- 
served. In  his  instraction  upon  contributory 
n^ligence,  the  court  told  the  Jury  that  in 
conslderlijg  the  question  of  ocHitrtbutory  n^- 


ligence,  they  should  consider  only  plalntlCTs 
conduct  in  view  of  all  the  circumstances  In 
evidence,  and  that  the  acts  or  omls^ons  of 
the  driver  of  the  tmck  could  not  be  imputed 
to  or  considered  as  the  acts  of  plaintiff ;  and, 
further,  that  the  mere  fact  tbat  a  fire  truck 
or  fire  apparatus  was  traveling  rapidly  when 
en  route  to  a  fire  was  not  negligence  of  itself, 
and  that  if  they  found  the  defendant  was 
negligent  in  causing  or  permitting  one  of  its 
street  cars  to  collide  with  the  fire  truck  upon 
which  plalntifl  was  riding,  and  that  as  a 
natural  and  proximate  result  thereof,  con- 
sidering the  speed  of  the  truck  and  the  char- 
acter of  the  collision,  the  fire  truck  collided 
with  the  carbing  or  with  a  telephone  pole, 
and  the  plaintiff  was  thrown  from  the  truck 
and  injured,  and  that  Us  injuries  were  the 
direct,  natural,  and  proximate  result  of  the 
negligence  of  defendant,  and  that  plaintiff 
was  himself  free  from  negligence  directly 
causing  or  contributing  to  his  Injuries,  then 
plaintiff  was  entitled  to  i^cover,  re^rdless 
of  the  rate  of  speed  at  which  such  fire  truck 
was  being  driven  at  the  time  of  the  collision. 
Ebcceptions  were  saved  to  the  giving  of  these 
instructions,  and  defendant  presented  several 
requests,  which  were  refused,  embodying  the 
proposition  that  tlie  fire  department  had  no 
right  under  the  law  to  run  their  Are  appara- 
tus at  a  rate  of  speed  or  otherwise  (^>erate 
same  in  a  manner  which  would  ordinarily  be 
dangerous  to  and  expose  the  lives  and  per- 
sons of  other  people  lawfally  Wing  the  street 
In  tbe  exercise  of  due  and  ordinary  care  to 
destruction  or  injury,  and  that  If  plaintiff  in 
the  performance  of  hts  duties  as  fireman  had 
been  in  the  habit  of  riding  said  truck  to  fires 
prior  to  the  date  of  the  accident  and  that 
same  had  been  operated  on  previous  occa- 
sions at  about  the  same  rate  of  speed  at 
which  it  was  going  at  the  time  of  the  acci- 
dent then  the  plaintiff  could  not  recover. 

[11  The  ordinary  rules  which  are  almost 
universal  in  their  application  regulating  the 
conduct  ot  persons  engaged  in  the  pursuit 
of  their  own  private  business  or  personal 
pleasure  are  not  controlling  In  the  case  of 
members  of  a  fire  department  answering  an 
alarm  of  fire.  Michael  v.  Kansas  City  West- 
ern Ry.  Co..  161  Mo.  App.  63,  143  S.  W.  67; 
Kansas  City  v.  McDonald,  60  Kan.  481,  07 
Pac.  123,  45  I/.  R.  A.  428 ;  Houston  City  Ry. 
Co.  V.  Richart  (Tex.  Olv.  App.)  27  S.  W.  918 ; 
Sapie  V.  Relchart,  87  Tex.  539.  29  S.  W.  1040. 
In  some  states  this  distinction  has  the  sanc- 
tloH  of  l^slatlve  regulation  expressed  In 
the  form  of  a  state  statute  or  municipal  or- 
dinance, as  is  the  case  here.  McBride  v.  Des 
Moines  City  Ry.  Co.,  134  Iowa,  398, 109  N.  W. 
618 ;  Geary  v.  Met.  St  Ry.  Co.,  84  App.  Dlv. 
614,  82  N.  Y.  Supp.  1016;  Mew  Twk  v.  Met 
St.  Ry.  Go.,  90  App.  Dlv.  OS,  8S  N.  Y.  Snpp. 
693. 

Fire  is  known  to  be  one  of  the  most  use- 
ful and  beneficial  of  human  agencies,  but  it 
Is  also  known  to  be  one  of  the  most  destruc- 
tive, and  in  case  of  a  fire,  unless  prompt  and 
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heroic  measures  ate  lesorted  to,  it  £reqaentl7 
gets  beyond  control ;  and  especially  In  large 
dtlea  its  toll  of  .property  runs  Into  the  mil- 
UoDS,  and  the  human  lives  Uiat  are  scMnetlmes 
its  prey  may  be  counted  by  the  score.  Socie- 
ty hss  recognized  the  fsct  that  the  IndiTldnal 
efforts  of  the  dtisens  are  ineflCectnal  under 
such  circumstances,  and  has  therefore  provid- 
ed trained  men  and  q>e<dally  equipped  ap- 
paratus tor  the  public  protection,  and  In  the 
present  case  to  secure  the  highest  efficiency 
in  the  operatitm  of  the  apparatus  and  tt^ 
best  resalts  in  the  efforts  of  the  men  to  pre- 
serre  life  and  property,  the  fire  department 
is  given  the  right  of  way  by  ordinance  ot&t 
the  streets  and  alleys  of  the  city,  and  all 
other  persons  are  required  to  yield  sncb  rl^t 
of  way  so  as  not  to  obstruct  the  rapid  pass- 
age of  men  and  eiiuipment  to  the  place  of 
danger.  In  answoiing  calls  to  a  fire  the 
members  of  the  department  are  sometimes  re- 
quired to  take  risks  which  would  be  negU- 
goice  tipon  the  part  of  the  persra  engaged  in 
his  private  business.  It  is  often  their  duty 
to  act  In  the  face  ct  considerable  danger 
to  themselves,  when  to  hecdtate  or  Bt<q>  would 
result  in  disasterons  consequoiGes.  Fre- 
quently haste  and  fearless  performance  of 
duty  win  avoid  wideqpread  disaster,  and  re- 
sult In  the  saving  of  both  life  and  property. 
To  give  timely  warning  to  all  persona  of  their 
approach  and  secure  an  uninterrupted  pass- 
age of  men  and  equlpmrat  as  they  rush  along 
the  streets  to  a  Are,  gongs  or  other  suitable 
alarms  are  ccmstantly  sounded,  and  thus 
ample  notice  and  opportunity  is  given  to  all 
persons  to  avoid  accldoit  and  Interference. 
These  signals  are  well  known  and  recognized, 
and  this  right  has  been  the  outgrowth  of 
necessity  for  the  public  good,  and  the  re- 
quirement that  tn<^vldoals  and  vehicles  en- 
gaged np<m  less  pressing  errands  shall  hold 
th«nselves  in  readiness  to  yield  the  right 
of  way  to  men  and  equipment,  Is  reasonable 
and  generally  recognized.  Warren  v.  Men- 
denhall,  77  Minn.  146,  79  N.  W.  661 ;  Chicago 
City  Ry.  Co.  v.  McDonough,  221  111.  69,  77  N. 
E.  577;  Farley  v.  fiiayor,  152  N.  T.  222,  46 
N.  E.  606,  S7  Am.  St.  Rep.  611;  Hanlon  v. 
Milwaukee  Elec.  Ry.  &  Ught  Co.,  118  Wis. 
210,  96  N.  W.  100;  Michael  v.  Kansas  City 
Western  Ry.  Co.,  supra;  Houston  City  Ry. 
Co.  V.  Rlcbart  (Tex.  Olv.  App.)  27  S.  W. 
918;  Same  v.  Reichart,  87  Tex.  639,  29  S.  W. 
1040;  Dole  V.  New  Orleans  Ry.  &  Light  Co.. 
121  La.  946,  46  South.  929,  19  U  R.  A.  (N.  S.) 
623 :  Kansas  City  v.  McIXmald,  60  Kan.  481, 
57  Pac.  123,  45  L.  R.  A.  429. 

[2]  Plaintiff,  with  others,  riding  upon  said 
trudt,  was  proceeding  to  a  fire  in  the  south 
part  of  the  city,  which  was  believed  to  be 
St  Mary's  Academy,  a  large  building  filled 
with  children  in  an  outlying  and  thinly 
settled  district  of  Oklahoma  City,  fmd  under 
the  ordinance  having  the  right  of  way,  and 
the  proper  signals  of  the  approach  of  said 
truck  having  been  given,  as  appears  from 
the  evidence,  In  the  absence  of  knowledge  or 
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notice  to  the  contrary,  wu  Justlfled  In  as- 
suming that  defSendant'B  car  would  be  stop- 
ped, as  required  by  ordinance,  whoi  within 
800  feet  of  the  approaciUng  fire  trade.  Hc- 
Brlde  T.  Des  Hdnes  City  Ry.  Co.,  Bapm 
New  T<vfe  V.  Met  St  Ry.  Co.,  supra;  Geary 
V.  Met  St  Ry.  Co.,  supra. 

[S]  Defoidaot  urges  ttiat  the  court  wtone- 
ously  sustained  obJectlMis  to  the  questloiiB 
asked  plaintiff  <m  cross-examinatitm  as  to 
whether  he  had  previously  ridden  upon  the 
tnidc  when  trav^lng  at  a  rate  of  speed  idm- 
ilar  to  that  at  whidi  It  was  traveling  at  the 
time  of  the  acddent  In  this  there  was  do 
error.  It  was  not  otmipetent  to  prove  prior 
acts  of  ne^gence  upon  the  part  of  plaintiff 
In  support  of  the  dalm  that  he  was  need^oit 
on  this  particular  occasimi.  While  there  is 
some  conflict  In  the  dedid(ms,  we  think  the 
welg^jt  of  authority  and  the  better  reasoning 
suppcwta  ttie  rule  that  sudi  evidence  is  not 
permis^Ue.  To  admit  evidoiee  of  prior  acts 
of  negUgence  injects  collateral  issues  Into 
the  case  whidi  have  a  tendency  to  cuifase 
the  minds  of  the  Jury,  and  soch  evidence 
should  therefore  be  ^duded. 

In  Great  Western  Coal  ft  Coke  Go.  v.  Mc- 
Mahan.  48  OkL  429,  143  Pac.  23,  which  was 
an  actltm  tor  the  death  of  a  mine  employ^, 
the  court  exduded  evidence  that  for  a  month 
preceding  fbe  explosion,  deceased  was  habit- 
ually negligent  In  remaining  in  the  mine 
while  shots  were  being  fired,  and  declared  the 
same  Inadmissible  to  prove  amtrlbutory  neg- 
ligence upon  the  part  of  the  deceased  at  the 
time  of  the  acddent.  This  question  was 
again  discussed  In  St.  L.  &  S.  F.  R.  R.  Co.  v. 
Hodge,  167  Pac.  60.  In  sum>ort  of  the  rule 
above  announced,  the  following  authorities 
from  other  Jurisdictions  are  cited:  Harrl- 
man  v.  Palace  Car  Co.,  85  Fed.  S53,  29  G.  G. 
A  194;  Ia  ft  N.  R.  Go.  V.  McCllsh,  115  Fed. 
268,  68  a  C.  A.  60;  I.  ft  G.  N.  R.  Go.  v.  Ives. 
31  Tex.  Ctv.  App.  272,  Tl  S.  W  772;  Aiken  v. 
Holyoke  8t  Ry.  Co.,  184  Mass.  269,  68  N.  E. 
238;  Mlnot,  Adm'r,  v.  Boston  ft  BCalne  R. 
R.,  78  N.  H.  817,  61  Atl.  609;  C,  B.  4  Q.  R. 
Co.  V.  Gunderson,  65  III.  App.  638 ;  City  of 
Salem  v.  Webster,  192  IlL  360,  61  N.  B.  323 ; 
L.  ft  N.  R.  Co.  v.  Berry,  88  Ky.  222,  10  S.  W. 
472,  21  Am.  St  Rep.  329;  Dalton  v.  G.,  R. 
I.  ft  P.  By.  Co.,  114  Iowa,  257,  86  N.  W.  272; 
Kalllen  v.  N.  W.  Bedding  Oa,  46  Minn.  187. 
48  N.  W.  779;  Dunham  v.  Rackllff,  71  Me. 
846.  But  taking  the  view  that  such  evidence 
was  proper,  the  tact  that  plaintiff  had  pre- 
viously ridden  upon  the  truck  when  operated 
in  the  same  manner  and  at  the  same  rate  of 
speed  was  established  by  the  testimony  of 
other  witnesses,  and  was  not  denied. 

The  other  question  to  which  objection  was 
sustained  was  whether  plaintiff  knew  when 
he  boarded  the  trudc  on  the  night  of  the  in- 
Jury  that  same  would  be  operated  at  Its  full 
capadty.  Defendant  urges  that  this  knowl- 
edge npon  the  part  of  plaintiff  should  have 
been  considered  by  the  Jury  In  determining 
whether  the  negligent  driving  of  the  truck 
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was  oanenrred  In.  and  adc^ited  by  idaintUT, 
and  that  even  ttaons^  the  rate  of  speed  at 
wbidi  tbe  track  was  operated  was  not  of  It- 
self n^Ugence,  thUi  fact,  togeUier  wliai  tiw 
knowledge  of  the  plaintiff  that  It  would  be 
<^mted  at  a  dangerooa  and  re<Adess  rate  of 
speed,  was  coinpet«it  to  goi  to  tiie  Jury  upon 
tbe  qnestlMi  of  oontributory  negligence.  No 
<aalia  Is  made  that  jOalntlff  selected  or  bad 
any  control  over  the  drlrer,  nor  that  he  had 
any  reason  to  suspect  a  want  of  care,  skill,  or 
sobriety  upon  bis  part  other  than  he  knew 
that  the  tra<dc  would  be  driven  at  a  hi^  and 
dangerous  rate  of  q>eed.  The  mere  fact  that 
tbe  track  was  driven  at  any  particular  rate 
of  speed  was  not  negligence  of  itself,  and, 
this  bdng  true,  eveo  though  plaintiff  knew 
that  it  would  proceed  at  a  bU^  rate  of  speed, 
this  knowledge  did  not  transform  an  act  not 
n^;llgent  njfoa  tbe  part  of  the  driver  to  con- 
tributory negligence  upon  the  part  of  plain- 
tiff. 

It  is  not  contributory  negligence  per  se  for 
a  person  to  engage  in  an  occupation  that  is 
inherently  dangerous,  ttea  may  properly  and 
lawfully  do  work  that  Is  essentially  danger- 
ous in  its  nature,  and  a  person  engafed  In  the 
p^ormance  of  such  work  may  know  that  it 
is  dangerous,  and  yet  not  be  guilty  at  con- 
tributory n&gllgence  In  the  performance 
thereof,  unless  be  voluntarily  and  umiecea- 
sarily  exposes  himself  to  the  danger.  Wood, 
Master  and  Servant,  763;  Beacb,  Contribu- 
tory Negligence,  J  370;  26  Oyc  1258. 

Plaintiff  was  not  riding  upon  the  truck  In 
the  prosecution  of  any  common  enterprise  In 
which  he  and  the  driver  had  voluntarily  en- 
gaged, but  was  riding  thereon  in  pursuance 
of  his  individual  duty  as  a  member  of  the  Ore 
department  and  In  his  capacity  as  a  servant 
of  the  dty.  McBrlde  v.  Des  Moli^  City  By. 
C3o.,  134  Iowa,  3»8,  109  N.  W.  622. 

The  case  of  Brommer  t.  Penn.  By.  Co.,  179 
Fed.  577,  103  O.  O.  A.  135,  29  L.  R.  A.  (N.  S.) 
024,  among  others,  is  relied  upon  as  sustain- 
ing defmdanf s  contention.  Brommer,  with 
three  others  whom  he  had  invited  to  ride 
with  him,  was  driving  his  automobile  over  a 
grade  crossing  of  the  railroad  in  Oamden,  N. 
J.,  wh«i  it  collided  with  a  train.  Mrs.  Hen- 
derson, one  of  the  occupants,  was  killed,  and 
the  other  three  injured.  The  trial  court  held 
Brommer  guilty  of  contributory  negligence, 
while  Henderson  and  Mrs.  Blackson,  the  oth- 
er occupants,  recovered  a  Judgment  The 
Judgment  in  favor  of  Henderson  was  reversed 
because  It  app^red  that  all  the  occupants  of 
the  car  were  united  for  a  comnum  purpose 
and  had  a  common  object  in  view,  and  be- 
cause Bttiderstm,  who  occupied  the  bout  seat 
with  Brommer,  was  not  a  passenger  and 
Brommer  was  under  no  greater  duty  toward 
tbe  others  than  they  to  him,  and  it  was  said 
to  be  Henderson's  duty  to  look  out  for  dan- 
gers, ai^  to  avoid  them  If  practicable  by 
suggestions  or  protest  The  verdict  In  favor 
at  BITS.  Bladcaon  who  rode  in  the  rear  seat 


of  the  autofaioMle  was  sustained,  because  it 
did  not  Kppeex  that  dw  knew  ot  tbe  danger 
or  could-  have  known  thereof  hy  Gta  exw- 
dse  of  ordinary  care.  In  its  oidnlini,  tbe 
court  dted  and  followed  tbe  rule  announced 
by  the  Supreme  Court  of  the  United  States 
in  Little  T.  Haefcett.  116  U.  S.  S71.  6  Sup. 
Ot  898,  29  li.  Ed.  654: 

"That  one  cannot  recover  damages  tor  an  in- 
jury to  tbe  ccHnmisBlon  of  which  he  has  directly 
contribnted  as  a  rule  of  establiifhed  law  and  a 
principle  of  common  justice.  And  it  matters 
not  whether  that  contnbutl(»)  conslBts  in  bis 
participation  in  the  direct  caase  of  the  injury. 
<Mr  in  his  omission  of  duties  whidt,  if  performed, 
would  have  prevented  it  If  his  fault,  whether 
of  omission  or  commission,  has  been  the  prox- 
imate cause  of  the  injury,  be  is  withoot  remedy 
against  one  also  in  the  wrong." 

Applying  the  rule  announced  in  the  above 
quotation,  the  action  of  the  trial  court  here- 
in was  right  It  is  not  contended  that  plain- 
tiff drove  the  car  or  that  he  had  anything 
to  do  with  its  managonent,  or  could  have  pre- 
vmted  tbe  accident  by  any  means  within  his 
power.  Tbe  truck  was  about  60  feet  long, 
and  the  driver  was  riding  upon  the  front 
seat,  while  plaintiff  was  riding  at  the  rear, 
his  duty  simply  being  to  mount  to  his  posi- 
tion and  ride  to  tbe  scene  of  the  dre  and  ren- 
der such  assistance  as  was  possible.  Should 
be  refuse  to  do  so,  he  would  in  all  likelihood 
lose  his  position,  and,  if  not,  he  ought  to 
lose  it  would  be  der^ct  in  the  performance 
of  his  duty  and  be  the  object  of  public  scorn 
and  contempt 

We  cannot  see  where,  under  the  undisputed 
evidence,  plaintiff  was  guilty  of  any  posi- 
tive act  of  negligence  contributing  to  bis  in- 
juries, or  that  he  neglected  to  perform  any 
duty  incnmbiait  upon  him  which  could  or 
might  have  prevented  the  accident,  and  his 
knowledse  of  the  probable  speed  of  the  tnudE 
did  not  teaid  to  show  contributory  negligence 
upon  his  part  and  the  objection  was  there- 
fore property  sustained.  St.  L.  &  8.  7.  Uy. 
Co.  T.  Bkl,  16B  Pac.  836.  There  was  no  er- 
ror in  Uie  instructionB  glTcn  nor  in  refusing 
to  give  those  requested  by  defendant  Nei- 
ther tbe  r^tl<m  of  master  and  servant  nor 
principal  and  agoit  odsted.  Nor  was  there 
any  evidence  of  a  Joint  enterprise  wherd)y  a 
responidbllll7  existed  for  each  other's  acts  or 
a  right  to  direct  and  govern  the  driva  by  the 
plaintiff. 

[4]  The  authorities  in  this  country  are 
nearly  uniform  to  the  effect  that  where  a 
perscHi  is  riding  In  a  vdii<te  aver  which  be 
has  no  authority,  and  where  he  has  no  con- 
trol over  the  driver,  and  has  no  reason  to 
suspect  a  want  of  car^  skill,  or  sobriety  upon 
his  part  and  Is  Injured  tqr  the  concurring 
negligence  of  the  driver  and  some  Oiird  per- 
son or  corporation,  the  negllgesice  of  tbe 
driver  is  not  Imputed  to  him  so  as  to  prevent 
a  recovery  for  damages  from  the  other  tort- 
feasor. This  question  was  very  thoroughly 
oonsldoied  by  the  Suproue  Court  of  Massa- 
chusetts in  SCbultE  T.  Old  a>lony  St  I^.,  103 
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Mass.  309,  79  N.  B.  87S,  8  L  B.  A.  (N.  S.) 
597,  lis  Am.  St  Bep.  502,  9  Ann.  Cas.  402, 
in  which  the  alithorltles  thnmghoat  the  coon* 
tE7  were  collected  and  reviewed.  This  case 
Is  a  valuable  one  In  this  i-espect,  and  deduces 
the  following  mles:  That  where  an  adult 
son  possessing  all  his  faculties  and  personal- 
ly, In  the  exercise  of  that  degree  of  care 
whldi  oommon  pvu&eaoa  requires  .nnder  all 
the  attending  drcamstanoea,  Is  Injured 
through  tiie  negligence  of  some  third  person, 
and  the  concurring  negligence  of  one  with 
whom  the  idalntlff  Is  ildlng,  aa  guest  or  com- 
panion, between  whom  and  the  plaintiff  the 
relation  of  mastw  and  servant  or  principal 
and  agent  or  moral  responsibility  in  the  oom- 
mon enterprise  does  not  in  fact  ^ist,  the 
plaintiff  being  at  the  time  not  in  position  to 
exercise  authority  or  control  over  the  driver, 
then  the  negligence  of  the  driver  Is  not  Im- 
putable to  the  Injured  perwHi,  but  the  latter 
Is  entitled  to  recover  against  the  one  through 
whose  wrong  hla  Injuries  were  sustained. 
Disregarding  the  passenger's  own  due  cnre, 
the  test  whether  the  negligence  of  the  driver 
Is  to  be  Imputed  to  the  one  riding  depends 
upon  the  latter's  control  or  right  of  control 
of  the  actions  of  the  driver  so  as  to  con- 
stitute In  fact  the  relation  of  principal  and 
agent  or  master  and  servant,  or  his  volun- 
tary unconstrained,  n<mcontractnaI  surrender 
of  all  care  for  himself  to  the  caution  of  the 
driver.  And  this  same  rule  applies  in  cases 
where  the  v^lcle  In  question  is  an  automo* 
bUe.  2  B.  a  L.  1207;  The  Law  Appl.  to 
Motor  Vehicles,  Babbott,  {  D96,  p.  474; 
Berry's  Law  of  Antomobiles,  g  180;  Buddy 
on  Automobiles,  |  114 ;  DanlePs  Law  of  Mo- 
tor Vehicles,  {  230. 

In  Geary  v.  Met  St  By.  Co.,  84  App.  Dlv. 
514,  82  N.  Y.  Supp.  lOie,  affirmed  in  177  N. 
T.  6S5,  69  N.  E.  112S.  the  action  was  for 
Uie  death  of  a  fireman  who  yna  tdlled  by  a 
collision  of  a  fire  tnA  on  whlcAi  he  was 
riding  with  the  street  ear  of  defendant  com- 
pany, and  the  deftiiae  there  made  was  that 
the  negligence  of  the  driver  of  the  fire  tmdE 
should  be  Imputed  to  the  deceased  and  bar  a 
recovery  by  plaintiff.  In  the  oj^lon  tb» 
court  says: 

"The  question  presented  by  the  ezceptloQ, 
tberefore,  is  whether  contributory  negligence  on 
the  part  of  the  driver  would  defeat  a  recovery. 
The  decedent  had  no  control  over  the  driver,  and 
the  driver  had  no  control  over  the  decedent 
They  were  both  in  a  common  employment  in  a 
sense,  it  is  true,  in  that  they  were  members  of 
the  fire  department  of  the  city  of  New  York. 
The  decedent  however,  was  employed,  and  it 
was  his  du^,  to  perform  services  strictly  as  a 
fireman,  while  the  driver  was  employed  and  it 
was  bis  primary,  if  not  hia  exclusive,  duty  to 
drive,  manage,  and  look  after  the  team.  The 
case  is  not  diatinguisbable  on  principle  from 
Bailey  V.  Jourdan  [18  App.  Dlv.  8871,  46  N. 
Y.  Supp.  8d9,  where  it  was  bold  that  Uie  negli- 
gence of  a  driver  of  a  patrol  wagon  was  not 
miputable  to  a  patrolman  riding  in  the  wagon, 
where  the  patrol  wagon,  with  tbe  driver  and 

etn^man,  was  sent  out  by  the  sergeant  to  bring 
a  priaono;'' 


<Okl. 

The  case  of  Birmingham  By.  ft  Etoe.  Go.  t. 
Baker,  132  Ala.  507.  31  Sooth.  618,  involved 
a  like  question,  and  the  third  pani^s^  of 
the  syllabus  is  aa  follows: 

"Where  the  concurring  nei^ligence  of  the  driver 
oi  a  hoM  cart  and  employte  m  cbane  of  a  street 
car  results  in  a  collision,  the  negligence  of  the 
driver  cannot  be  imputed  to  a  fireman  riding  on 
the  truck,  but  havmg  nothing  to  do  with  the 
driving,  who  is  injured  In  the  collision,  and  it 
will  not  preclude  him  from  recovery  from  the 
street  car  company." 

The  Supreme  Court  of  Iowa  announced  the 
same  rule  in  McBrlde  v.  Des  Moines  City  By. 
Co.,  134  Iowa,  398. 109  N.  W.  618,  In  the  fbl- 
lowlng  language: 

"We  are  aatisfied,  however,  that  the  facta  do 
not  afford  the  slightest  occasion  for  applying  or 
even  discussing  tbe  comm<m  enterprise  rule.  Th« 
deceased  was  not  riding  on  the  hose  wagon  in 
the  prosecution  of  any  common  enterprise  in 
which  he  and  the  other  members  of  the  fire  de- 
partment had  voluntarily  engaged,  but  in  the 
pursuance  of  his  Individual  duty  as  a  member 
of  tbe  fire  department  and  in  that  capacity  a 
servant  of  the  city.  He  had  nothing  to  do  with 
the  selection  of  the  driver,  and  he  had  do  control 
over  his  acts.  Under  sndi  drcnmstaneee  it  has 
been  frequently  held  by  other  courts  that  there 
is  no  relation  of  common  enterprise  which  would 
justify  the  Imputation  to  the  deceased  of  any 
negligence  on  the  part  of  the  driver  of  the  hose 
wagon." 

And  the  St  Louis  Court  of  Appeals  in  Bur- 
leigh V.  St  Loula  Uanalt  Co^  124  Ma  A^p. 
724. 102  a  W.  621,  held  to  the  same  doctrine 
in  the  ftdlowlng  language: 

"Where  plaintiff,  a  fireman,  was  riding  as  a 
passenger  on  a  fire  truck  which  was  being  driv- 
en home  from  a  fire,  and  plaintiff  had  no  control 
over  the  driver  of  the  truck,  the  latter^e  neg- 
ligence was  not  impntabls  to  him." 

The  Supreme  Court  of  Michigan,  being  one 
of  the  states  which  recognizes  the  doctrine  of 
Imputed  negligence,  upon  a  similar  state  of 
facts,  held  that  the  negligence  of  tbe  driver 
of  a  fire  engine  cannot  be  Imputed  to  a  fire- 
man engaged  in  his  duties  upon  tbe  engine 
BO  as  to  defeat  recovery  by  him.  In  detei^ 
mining  thie  question  the  conrt  said: 

"Whatever  may  be  the  rule  ae  to  joint  under- 
takers, where  one  may  be  said  to  be  the  agent 
of  the  other,  *  *  *  or  between  a  driver  and 
a  mere  volunteer,  in  which  case,  perhaps,  an  im- 
plied agency  may  be  said  to  exist,  we  are  unnble 
to  see  why,  in  a  case  like  the  praaeat,  where 
two  fellow  servants  having  duties  to  perform, 
the  one  wiiolly  distinct  from  the  other,  are 
severally  engaged  in  the  performance  of  Hoch 
duties,  the  negligence  of  the  <me  should  be  im- 
puted to  the  other.  The  cases  are  numerons  in 
which  the  courts  have  refused  to  apply  tbe  doc- 
trine of  imputed  negligence  in  such  cases."  Me- 
Keman  v.  Detroit  Citizens'  St.  By.  Co..  138 
Mich.  619, 101  N.  W.  812,  68  L.  B.  A.  347. 

In  the  case  of  St  1^  &  S.  F.  By.  Co.  t. 
Bell.  159  Pac.  336,  Powell  had  planned  an  an- 
tomoblle  trip  to  the  country  with  his  wife 
and  two  lady  visitors,  but  finding  It  impos- 
sible to  go,  arranged  with  one  Dubose  to 
drive  hla  car.  At  the  suggestion  of  Dubose, 
the  deceased  was  invited  to  accompany  the 
party.  On  th^r  return  to  tbe  dty,  the  auto- 
mobile in  which  they  were  riding,  while  be* 
ing  driven  along  the  highway,  ran  upcai  tbe 
brink  of  a  hole  therein,  negl]^^tly  left  open 
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by  the  defendant.  Into  which  it  fell,  and  In 
fftlllng  orertumed,  killing  deceased,  and  It 
was  held  that  the  ccmtribntory  negligence  of 
the  chaufteur  coold  not  be  imputed  to  ime 
traveling  in  a  vehicle  by  Invitation  of  the 
owner;  tbat  in  order  to  render  oae  liable  for 
the  negUgwce  of  the  chanflCeur  the  relation 
of  master  and  servant  or  principal  and  agent 
must  exist,  or  the  parties  must  be  engaged 
in  a  Joint  enterprise  whereby  a  responsibili- 
ty for  each  other's  acts  exists,  and  that  par- 
ties cannot  be  said  to  be  enga^d  in  a  Joint 
raterpriae  unless  there  be  a  community  of 
interests  in  the  object  or  purpose  of  the  un- 
dertaking and  an  equal  right  to  direct  and 
govern  the  movements  and  ramduct  of  ea<^ 
other  with  respect  thereto,  and  that  before 
the  negligence  of  the  chauffeur  could  be  im- 
puted to  the  passenger,  each  must  have  some 
v<dce  and  rl^t  to  be  heard  In  Its  control  or 
management;  and  It  was  held  that  the  court 
did  not  err  in  refusing  to  submit  to  the  jury 
the  question  of  whether  the  deceased  at  the 
time  he  was  killed  was  engaged  In  a  Joint  or 
common  enterprise  tm  the  reason  that  there 
was  no  evidence  frran  which  a  Joint  enters 
prise  might  have  been  reasonably  inferred. 
It  was  contended  that  the  nej^Ugence  of  the 
ehauffenr  was  prcq;>erly  attributable  to  the 
deceased,  and  should  have  been  submitted  to 
the  Jury  in  support  of  the  defense  of  c<ni- 
tributory  nei^lgenoe  to  be  determined  by  the 
Jury  as  a  question  of  fact  undM  the  Constl- 
tnUon  (article  28,  I  6),  but  this  court  held  it 
was  the  duty  of  the  trial  court  to  decide  as 
a  matter  nt  law  upon  the  undisputed  facts 
that  the  acts  of  the  diauffeur  could  not  be 
imputed  to  deceased,  and  therefore  was  not 
eontfibntwy  n^ltgence  uptm  his  part 

[i]  At  a  former  trial  of  this  case  at  the  re- 
quest of  the  defendant  and  with  the  ciniBent 
of  the  plaintiff;  the  court  apiKdnted  a  board 
of  phytddans  cunposed  of  Drs.  McNair, 
Moorman,  and  Fo^nson,  who,  after  making 
an  examinatim  of  plaintiff's  injuries,  re- 
turned Into  court  and  testified  in  the  case. 
Upon  the  present  trial  Dr.  M<^alr  testified 
in  plaintiff's  bdialf  indicating  on  plaintiff's 
person  the  particular  condition  to  which  be 
testified.  Plaintiff  also  called  other  phyid* 
dans,  but  they  were  not  called  upon  to  ex- 
plain their  testimony  by  indicating  on  plain- 
tiff's body  the  injuries  about  which  ttiey  tes- 
ttfled.  Deftodant  called  Dr.  Moorman,  also 
a  member  of  the  board  apptdnted  by  the 
court,  during  whose  examination  idalntlff. 
without  objectim,  stripped  his  body  and  per- 
mitted said  witness  to  explain  his  testimony 
by  pointing  out  the  particular  injuries  con- 
cerning which  he  testified  as  bad  been  done 
by  Dr.  McNalr.  In  addition  to  Dr.  Momman, 
defendant  called  Drs.  Cunningham  and  Reed, 
and  requested  that  plaintiff  submit  to  an  ex- 
amination by  them  in  the  presence  of  the 
Jury  for  the  purpose  of  testifying  on  behalf 
of  defendant  Plaintiff  objected  to  an  ex- 
amination by  physicians  named,  for  the  rea- 
son tiiey  were  in  the  employment  of  defend- 


ant, but  offered  to  submit  to  an  examlnatlfiai 
by  two  or  more  disinterested  physicians,  to  be 
selected  by  the  court,  which  proposition  de- 
fendant declined  to  acc^^  Thereupon  the 
court  refused  to  require  plaintiff  to  submit 
to  an  examination  by  said  physicians,  and 
error  is  ass^ned  upon  this  ruling. 

It  haa  been  held  tbat  the  courts  ot  this 
state,  in  the  absence  of  a  constitutional  or 
statutory  provision  authorizing  them  to  do 
so,  have  no  autliorlty  in  an  actl<m  for  dam- 
ages to  order  a  plaintiff  to  submit  in  advance 
of  or  during  the  trial  of  a  case  to  a  phydcal 
examination  by  a  physician  to  be  appointed 
the  court  City  of  Kingfisher  v.  Altlser, 
IS  OkL  121,  74  Pac.  107;  A.,  T.  &  S.  F.  By. 
Oo.  V.  Melson.  40  OU  1,  184  Paa  888,  Ann. 
Cas.  1915D,  760. 

Defendant  contends  that  because  plaintiff 
called  Dr.  McNatr  as  a  witness  and  exhibit- 
ed his  body  to  the  Jury,  he  thereby  waived  his 
exemption,  and  conferred  upon  the  court 
power  to  compel  him  to  submit  to  an  exam- 
ination by  any  physician  or  pbysldans  to  be 
selected  by  defendant,  and  that  the  court 
erred  In  not  requiring  plaintiff  t«  submit  to 
an  examination  by  the  two  physicians  offer- 
ed by  it,  and  in  support  of  this  contention 
dte  a  number  of  decisions  declaring  the 
rule  that  where  a  idalntiff  submits  bis  body 
to  the  Jury,  and  permits  physicians  in  his 
behalf  to  testify  with  reference  to  bis  al- 
leged injuria,  the  court  thereby  Is  authoriz- 
ed to  compel  him  to  submit  to  an  examina- 
tion by  physicians  for  the  purpose  of  per- 
mitting them  to  testify  on  behalf  of  defend- 
ant. None  of  the  decisions  dted  appear  to 
be  based  upon  a  state  of  facts  similar  to 
those  here  involved.  Upon  the  former  trial, 
plaintiff  waived  his  exemption  upon  the  con- 
dition that  the  exnmlnatloit  should  be  made 
by  a  board  of  three  physicians  to  be  selected 
by  the  court,  and  defendant,  in  order  to  ob- 
tain the  privilege  of  such  an  examination 
and  the  testimony  of  the  physicians  making 
same,  agreed  to  these  .conditions.  Had  plain- 
tiff not  made  this  agreement,  an  examination 
could  not  have  been  had  nor  testimony  based 
thereon  procured  by  defendant  in  the  ab- 
sence of  a  waiver  of  his  exemption  by  plain- 
tiff. Does  the  fiwt  that  a  new  trial  was 
granted  relieve  the  parties  from  the  agree- 
ment entered  into,  and  authorise  the  court 
to  compel  the  plaintiff  to  submit  to  an  exam- 
inatlMi?  We  think  not,  In  the  absaice  of 
additional  waiver  upon  the  part  of  plaintiff. 
While  calling  otlier  {Aiysidaiu,  i^ntlff  only 
exposed  his  person  to  the  Jury  In  connection 
with  the  testimony  of  Dr.  McNalr,  and  with- 
out objection  permitted  Dr.  Moorman  to  ex- 
amine his  body  and  testify  In  CMmectlon 
with  sudi  examination.  Not  having  permit- 
ted any  physician  other  than  the  one  ap- 
pointed by  the  court  to  make  an  examina- 
tion In  the  presence  of  the  Jury  and  testify 
with  reference  theretc^  plaintiff  cannot  be 
said  to  have  waived  his  exemption  further 
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than  be  bad  doDe  upon  the  tarm^  trial ;  and 
baviiv  permitted  defendant,  without  objec- 
tion, to  call  anotber  member  of  the  board, 
he  baa  submitted  to  en  of  the  conditions  upon 
wbidi  the  exemption  was  orlgtnaUy  waived. 
For  another  reason  there  was  no  error  in 
the  ruUnff  of  Qie  court  It  It  be  said  that 
calUnff  Dr.  H<^lr  was  a  waiver  of  his  ex- 
emption, ind^tendent  of  the  t^preement  en- 
tered into  at  the  first  trial,  the  court  was 
antborised  to  Impose  audi  reasonable  re- 
atilctions  as  it  might  deem  best  upon  the 
right  of  tbe  defendant  to  sudi  an  examina- 
tion. In  Pronskevltch  t.  Chicago  ft  Alton 
By.  Oa.  232  111.  136,  83  N.  B.  S46.  plaintiff 
removed  his  clothes  from  ttie  upper  part  of 
his  body  and  exhltdted  bis  Injuries  to  Ou 
Jury.  The  defendant  requested  the  court  to 
reqntr«  him  to  submit  to  an  examination  by 
Its  idiyiriciaiiB  in  the  presence  of  such  wit- 
nesses as  be  might  desire  In  a  ^vate  room 
or  place  convenient  to  the  courtroom.  Plain- 
tlfl  expressed  a  wlllingnesa  to  be  examined 
in  the  presence  of  the  Jury,  but  not  out  ot 
their  presence,  and  the  court  refused  to  com- 
pel an  examination  as  requested  by  defend- 
ant, and  it  was  held  that  plaintiff,  having 
oflhxed  his  body  voluntarily  to  the  Inapec- 
tUm  of  ttw  Jury,  it  became  a  subject  of  ex- 
amination tmder  such  reasonable  restrictions 
as  the  court  might  see  fit  to  require,  and  in- 
asmuch as  he  had  offered  to  submit  to  an 
examination  in  the  presence  of  the  Jury, 
there  was  no  Just  cause  for  complaint 

In  Wheeler  V.  Chicago  ft  W.  I.  R.  R.  Co.. 
267  111.  306,  108  N.  E.  330,  defendant  request- 
ed the  right  to  have  plaintiff  examined  by 
their  experts,  whereupon  plaintiff  offered  to 
submit  to  an  examination  by  the  physician 
of  defendants  who  had  previously  examined 
and  treated  him  for  the  injury.  The  court 
said  that  the  offer  was  fair,  and  that  there 
was  no  error  In  refusing  to  require  plaintiff 
to  submit  to  a  further  examination  by  other 
physicians  to  be  selected  by  defendant 

In  the  pre8«it  case  we  think  the  offer  of 
plaintiff  was  fftlr  nnder  the  circumstances, 
and  there  was  no  error  In  refusing  defend- 
ant's request.  There  is  no  assignment  In 
the  petition  in  error  nor  in  the  briefs  of 
counsel,  nor  any  claim  made  that  the  dam- 
ages awarded  plaintiff  were  excessive.  The 
negligence  of  defendant  is  admitted;  as  to 
the  accident  there  Is  no  controversy;  nor  Is 
there  any  contention  that  defendant  was  not 
injured;  the  defendant's  chief  reliance  being 
the  defense  of  contributory  negligence. 

The  Judgment  Is  therefore  affirmed.  All 
the  Justlca  concur. 

THAOKUB.  J.  (ooncurrb^.  This  case  in 
respect  to  the  defense  of  ccmtrtbutory  nei^l- 
gence  la  similar  to  and  follows  tbe  case  of 
St  L.  A  S.  F.  By.  Go.  v.  Bdl.  169  Pac.  336,  < 
in  whidi  I  concurred  in  tile  conclusion 
reached,  but  dissented  from  the  reasons 
given  for  the  same. 


In  tbe  instant  case  the  defendant  asked 
the  trial  Judge  to  give  the  Jury  several  in- 
structions in  ita  own  favor  as  to  this  species 
of  ccmtrlbntory  negligence  as  a  defense,  all 
ot  wUdx  went  b^nd  a  mere  deflnttlou  of 
the  defense  and  scHue  of  wbldi  In  effect 
closely  approatdied  a  direction  to  the  Jury 
to  find  that  the  evidence  in  tbe  case  estab- 
lished this  defense,  tbxa  invading  tbe  prov- 
ince of  the  Jury  under  section  6,  art  23 
(Williams',  i  85!9.  of  our  Constitution ;  but 
instead  of  invading  what  I  regard  as  the 
province  of  the  Jury  to  Instruct  them  for  the 
defendant  on  tbia  defense,  the  trial  Judge 
invaded  their  province  and  Inatmeted  them 
tot  the  plaintiff  to  the  effect  that  the  evi- 
dence was  not  snffldoit  to  establish  this  ape- 
cies  of  contributory  n^lgence,  whldi,  al- 
thou^  he  may  have  been  Justified  in  think- 
ing, he  had  no  right  to  Instruct  because  of 
this  section  of  the  Constitution. 

As  I  understand  Qie  opinion  of  the  court 
In  these  cases,  thc^  h<dd  that  there  is  no 
evident  of  Imputed  negUguioe,  and  thus,  In 
effect  that  the  question  of  13ie  existence  of 
this  species  of  contrlbutoiy  negligence  is  not 
a  question  of  tact  to  be  left  to  tbe  Jury  nnder 
the  evidence,  whldk  holding  necessarily  In- 
volves a  doilal  of  the  converse  of  the  state- 
ment In  St  Louis  ft  S.  F.  By.  Oo.  v.  Hart, 
4S  Okl.  669.  146  Pac  436.  that : 

"In  no  event  is  the  court  authorized  to  direct 
a  verdict  or  sustain  a  demarrer  to  the  evidence 
upon  the  ground  that  it  conclu^vely  appears 
taat  the  plaintifE  is  guilty  of  contributor;  negli- 
gence as  a  matter  of  law." 

TUs  statement  In  the  Hart  Case  seems  to 
be  In  perfect  accord  with  tbe  .provislw  of 
section  6,  art  23  (Williams'.  |  365),  of  our 
Constltuticm  that: 

"The  defense  of  ctmtributory  negligrace 
*  *  *  shall.  In  all  cases  whatsoever,  be  a  ques- 
tion of  fact  and  shall,  at  all  times,  be  left  to 
the  Jury." 

And  this  rlg^t  Beam  to  forbid  the  trlalcourt 
to  instruct  the  Jury  as  it  did  in  ^ect  in 
this  case  that  ttie  n^llg^oe  of  tbe  driver 
of  ttie  motor  truck  upon  which  the  plalnUff 
was  riding  could  not  be  imputed  to  the  plain- 
tiff as  the  contributory  negligence  of  tbe  lat- 
ter. 

I  cannot  say  what  these  cases  presage  as 
to  other  phases  of  the  qnestkm  of  imputed 
contributory  negligence  not  involved  in  them, 
nor  what  If  any,  grounds  are  thonght  to  ex- 
ist for  differentiating  them  from  cases  In 
which  the  mie  Just  quoted  tnm  the  Hart 
Case  seems  applicable,  althoufl^  I  see  nothing 
different  in  the  tacts  of  either  of  these  esses, 
ercept  that  this  spedee  of  contributory  negll- 
gmce  was  not  unda  consideration  in  the  Hart 
Case,  and  here  the  defendant  instead  of  the 
plainUfl  invokes  the  above-quoted  constitu- 
tional right;  but,  be  this  as  It  may,  I  am 
vhcAly  unaUe  to  nndenrtand  why,  as  I  think 
I  is  certain,  this  idaln  and  simple  provision  of 
our  Constitution  is  not  allowed  In  these 
cases  the  effect  demanded  by  its  language, 
irtikb  Is  broad  enon^  to  include  every  ape- 


Digitized  by  Google 


OkU  OEI(A.HOHA  BT 

cies  of  contributory  negligence  and  every 
qaestlon  as  to  whether  it  exists,  and  to  be 
equally  as  available  to  the  defendant  as  to 
the  plaintiff.  It  Is  certain  that  no  practical 
or  theoretical  difficulty  would  be  encountered, 
in  allowing  this  provision  of  the  Constitution 
equal  effect  as  to  every  species  of  this  de- 
fense and  as  a  right  of  each  party. 

Imputed  negligence  Is  unquestiwably  a 
species  of  contrlbutwy  negligence,  as  I  un- 
dertook to  show  by  both  reason  and  indubi- 
table authority  In  the  case  of  St.  L.  &  S.  F. 
Ry.  Go.  V.  Bell,  supra ;  and.  If  this  was  not 
so,  it  could  be  allowed  no  effect  whatever 
as  an.  affirmative  defense.  The  effect  of  the 
negligence  of  a  third  party  as  an  affirmative 
defense  against  a  plaintiff  Is  the  result  of 
Imputing  it  to  the  plaintiff  as  bis  own  con- 
tributory negligence;  and  this  species  of 
contributory  negligence  is  as  dearly  within 
the  provision  ot  the  Constitution  abore  quoted 
as  any  other  q)ecies  can  possibly  be. 

If,  as  seems  to  be  well  settled  (St.  L.  &  S. 
F.  By.  Co.  V.  Hart,  45  Okl.  659,  146  Pac. 
43S),  under  this  provision  the  court  can  In 
no  case  say,  as  a  matter  of  law,  that  the 
evidence  establishes  the  defense  of  contribu- 
tory negligence,  It  must  follow  as  a  necessary 
corollary  that 'the  court  can  In  no  case  say, 
as  a  matter  of  law,  that  the  evidence  does 
not  establish  this  defense;  and  the  trial 
court  should  do  no  more,  when  this  defense 
Is  pleaded  and  insisted  upon,  than  define  It 
and  advise  the  Jury  of  Its  legal  effect  in 
leaving  it  to  them.  If  any  reason  for  a 
different  view  has  ever  been  conceived,  it 
has  found  no  expression  in  any  opinion  by 
this  court;  but,  as  Inexplicable  as  it  seems 
to  me.  It  has  been  repeatedly  assumed,  as 
in  the  Instant  case,  that  this  provision  of 
the  Constituitlon  does  not  apply  to  this 
species  of  contributory  negligence  or,  at 
leaE^  does  not  apply  as  a  right  of  a  defend- 
ant. Such  a  discrimination  against  this 
species  or  between  the  parties  as  to  their 
rights  under  this  provision  seems  unreason- 
able and  unthinkable  to  me. 

It  does  not  f&llow  from  allowing  the  par- 
ties an  equal  right  to  the  benefit  of  this  pro- 
vision of  the  Constitution  that  the  trial 
courts  could  not  exclude  evidence  clearly 
Irrelevant  and  Immaterial  to  such  a  defense, 
and  thus  fully  protect  itself  from  bad  faith 
or  any  character  of  intolerable  wrong  In  ad- 
ducing evidence;  but  the  parties  are  certain- 
ly entitled  to  the  greatest  reasonable  latitude 
in  Introducing  evidence  they  deem  relevant 
and  material  to  the  issue  made  by  this  de- 
fense; and,  although  the  trial  Judge  may 
protect  himself,  the  Jury,  and  the  adverse 
party  from  mere  trespasses  upon  their  time 
and  attention,  he,  in  respect  to  the  evidence 
before  the  Jury,  has  no  more  right  to  instruct 
them  that  It  is  insufficient  to  establish  the 
same  than  he  would  have  to  Instruct  the  jury 
that  evld«ace  clearly  showing  such  defense 
was  sufficient  to  establish  the  same. 

If  a  d^endant.  without  reason,  should 
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urge  upon  a  Jury  that  the  evidence  before 
It  showed  ccmtrlbutory  negligence  on  the  port 
of  the  plaintiff,  it  may  be  saf^  assumed 
that  the  fruits  of  his  folly  would  prevent  its 
repetition  In  subsequent  trials ;  but,  as  stated 
in  my  concurring  opinion  In  St  L.  ft  S.  F. 
Ry.  Co.  V.  Bell,  169  Pac.  336,  this  provlMon 
of  the  Constitution  would  not  prevent  a  new 
trial  where  It  was  dear  that  the  finding 
of  the  Jury  as  to  the  existence  or  nonexist- 
ence of  contributory  negligence  was  not  fair- 
ly reached ;  and,  where  It  Is  absolutely  clear 
that  there  Is  no  room  for  difference  of  opin- 
ion as  to  the  existence  or  nonexlsteDce  of 
this  defense,  exc^t  upon  the  theory  of  mis- 
take (other  than  an  error  of  Judgment),  prej- 
udice, or  corruption,  I  have  no  doubt  that 
the  trial  Judge  will  usually  find  that  he 
Is  able  to  set  aside  a  wrcmg  verdict  upon 
some  statutory  ground,  as  I  stated  In  St.  L. 
ft  S.  F.  Ry.  Co.  V.  Bell,  supra. 

The  provision  of  the  Constitution  under 
omslderatlon,  if  allowed  the  effect  required 
by  Its  language,  would  greatly  simplify  Uie 
duties  of  the  trial  judge  and  of  this  court  In 
respect  to  this  defense;  and,  so  far  as  I 
know,  no  one  has  so  far  suggested  any  9ub- 
stantlal  reason  for  not  allowing  it  that  ef- 
fect; but,  without  explanation,  it  Is  simply 
denied  such'  effect 

Although  other  and  especially  unrelated 
rights  are  not  destroyed  or  Impaired  by  this 
defense,  and  the  latter  may  at  least  be  Ind- 
dentally  affected  and  limited  during  the  trial 
by  the  action  of  the  trial  Judge  In  perform- 
ing his  duties  In  reQ>ect  to  such  other  rights, 
as,  for  Instance,  In  the  prevention  of  mere 
trespasses  upon  the  time  and  attention  of  the 
adverse  party,  the  Jury,  and  himself,  and  in 
the  correction  of  any  error  either  in  the  ex- 
press or  implied  disdosure  of  his  own  opin- 
ion as  to  the  relevancy  or  materiality  of  evi- 
dence admitted  upon  tbls  defense,  the  ques- 
tion of  the  actual  or  absolute  existence  of 
this  defense,  including  the  question  as  to 
whether  any  or  all  of  the  evidence  that  has 
been  properly  admitted  is  sufficient  to  prove 
the  same,  however  far  short  of  such  ■jproot, 
or  however  conclusive,  the  judge  may  think 
such  evidence,  is  clearly  for  the  Jury  under 
said  section  6,  art  23  (Williams',  §  355),  of 
our  Constitution ;  and,  since  this  section  of 
our  Constltuti<m  relates  primarily  to  the 
state  of  the  evidence  when  both  parties  have 
dosed,  and  to  the  Instructions  of  the  court 
to  the  Jury,  whenever  the  trial  judge  does 
more  than  define  this  defense  lu  his  Instruc- 
tions, and  tell  the  Jury  what  Its  effect  Is 
upon  the  plaintiff's  right  to  recover,  If  found 
to  exist,  which  seems  to  be  but  an  act  of 
leaving  It  to  them,  especially  if  he  does  more 
than  this  for  the  purpose  of  affecting  the  re- 
sult of  the  issue  upon  this  defense,  he  in- 
vades their  exduslve  province,  and  violates  a 
constitutional  right  of  a  party  to  the  action. 

It  seems  clear  to  me  that  this  section  of 
our  Constitution  should,  and  in  most  respects 
must  of  necessity,  be  construed  as  if  the  fol- 
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lowing  paruitfaetlcal  InterpoIatlonB  were  a 
part  of  the  same,  that  Is,  as  now  followB: 

"The  defense  of  contributorr  neglieeDce  or  of 
assumption  of  risk  sht^l  (when  [Miraded  nod 
insisted  upon),  in  all  cases  whatsoever  (where 
ttnder  the  law  the  proof  of  the  same  would  de- 
feat the  plaintiff's  right  to  recover),  be  a  ques- 
tion of  fact,  and  (the  question  as  to  whether 
this  defense  in  fact  exists)  shall,  at  all  times,  be 
left  to  the  jury  (so  that,  although  the  trial  judge 
ma;  define  this  defense  in  order  that  liie  jury 
may  know  what  he  is  leaving  to  them  and  may 
inatmct  them  that  its  proof  defeats  recovery, 
be  shall  never  instruct  the  jury  that  this  do- 
fense  or  any  element  of  the  same  has  or  has 
not  been  proven,  whatever  may  be  the  state  of 
the  evidence  in  respect  to  the  same)." 

I  think  the  opinion  of  the  court  clearly 
wrong  in  this  respect  However,  sdnce  the 
defendant  Invited  the  trial  jndge  to  invade 
the  province  of  the  jury  upon  the  question  of 
Imputed  negligence  to  Instruct  In  Its  own 
favor,  contrary  to  what  it  appears  the  jury 
probably  should  and  would  have  found  as  to 
this  defense,  the  defendant  Is  not  in  a  good 
position  to  ask  a  reversal  because  the  Judge 
did  invade  the  province  of  the  Jury  upon  this 
question,  and  Instruct  in  favor  of  Its  adver- 
8ar7  what  the  Jury  probably  ^oold  and 
would  have  found. 

Altboueli  I  dissent  from  the  views  of  this 
court  in  respect  to  the  defense  of  contribu- 
tory negligence  and  in  respect  to  the  Instruc- 
tions of  the  trial  Judge  th««on  for  the  same 
reasMis  and  to  the  same  extent  that  I  dis- 
sented from  views  to  the  same  effect  ex- 
pressed In  tbe  opinion  of  this  court  in  the 
case  of  St  &  S.  F.  By.  Ga  t.  Bell,  supra, 
and,  although  I  have  the  same  slight  doubt 
that  I  there  ^^ressed  as  to  whethw  I  should 
concur  in  the  coacluid(»i  reached,  I  here,  as 
there,  resolve  the  doubt  In  favor  of  the  ver- 
dict and  Judgment  of  the  trial  court  for  the 
reasons  here  stated  and  more  fully  set  forth 
In  my  ooncnnlng  <vAnion  In  that  case. 


ANDERSON  et  al.  v.  STATE.    (No.  A-2e99.) 

(Criminal  Oonrt  of  Appeals  of  Oklahoma.  April 
8,  1017.) 

(Bvllabiu  Iv  the  Court.) 

GBnciRAii  Law  «s»S14(1)  —  HoinoiinB  ^» 

300(7)  —  IwsTBrcrroNs  —  APPLiCABiLrrr  to 
Cask. 

Id  a  criminal  case  instructions  to  a  jury 
must  be  applicable  to  the  case,  law  ap- 

plicable is  determined  by  thi  accusation  and  tbe 
evidence  introduced  upon  the  trial,  and  on  a 
trial  for  assault  with  intent  to  kill,  where  the 
evidence  tends  to  show  justification  in  self -de- 
fense, it  is  the  duty  of  the  court  to  submit  in- 
strnctions  properly  unbracing  the  law  of  self- 
defense. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1979;  Homicide,  Cent.  Dig.  S 
822.] 

Appeal  fmn   Dlstilct  Court,  Johnston 
CJounty  i  J.  H.  Linebangh,  Judge. 
Happy  Anderson  and  Babe  Anderson  were 


convicted  of  assault  witb  intent  to  km,  and 
tbey  appeal.  Reversed. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiffs In  error.  B.  McMillan,  Asst.  Atty.  Gen., 
for  the  State. 

DOTLB,  P.  J.  Happy  Anderson  and  Babe 
Anderson  were  Jointly  charged,  tried,  and 
convicted  of  the  crime  of  assault  with  a  dan- 
gerous .weapon  with  Intent  to  kill,  and  their 
punishment  fixed  at  imprisonment  lu  tbe 
penitentiary  for  three  years.  From  the  Judg- 
ments rendered  In  pursuance  of  the  verdict 
they  appealed  by  filing  In  this  court  on  April 
10,  1916,  a  petition  In  error  with  case-made. 
The  Attorney  General  has  filed  the  following 
confession  of  error : 

"In  this  case  we  feel  Impelled  to  confess  er- 
ror, though  we  regret  to  have  to  do  so.  But  be- 
fore we  get  to  the  confeeslon  we  wish  to  say 
that  we  fail  to  find  so  many  trion  in  the  record 
as  defendants  allege.  We  have  read  it  through 
carefully  and  digested  every  syllable.  It  was 
an  ugly  family  row.  Tbe  two  Andersons,  tbe 
defendants  herein,  wa«  brothers,  and  Qielt  bt- 
tber  and  sister  were  fn  part  mixed  up  in  this 
trouble  that  originated  uirough  family  gossip. 
Happy  and  Babe  had  a  row  with  one  Sam 
Toons,  and  Sam  and  Happy  were  brothers-in- 
law,  each  having  married  a  girl  by  tb€  name  aX 
Coffee,  and  these  two  were  sisters.  They  all 
lived  on  almost  adioiDing  lots  and  blocks  in  the 
same  little  town  of  Bavia.  Sam  Toons,  tbe  vic- 
tim, had  heard  that  tbe  Andersons  were  snub- 
bing his  wife;  in  f&ct,  she  told  Urn  eck  He 
went  to  them  and  told  them  they  must  stop  it, 
and  this  originated  tbe  fuss  in  which  the  two 
Anderson  boys  on  the  night  of  May  3d,  after 
dark,  met  Up  with  Sam  alone,  coming  from  town, 
and  a  fight  was  had.  These  two  defddants,  tbe 
Anderson  boys,  admit  that  a  heavy  and  danger- 
ous piece  of  Iron  was  used  by  Happy  Anderson 
in  beating  Sam,  but  claimed  that  they  took  it 
away  from  Sam  before  they  used  it.  Sam  came 
out  of  the  fray  with  a  knot  on  the  back  of  his 
neck  with  a  gash  in  it,  a  bruise  in  the  side  over 
his  heart,  a  lick  over  the  eye,  one  ear  marked, 
and  the  other  one  nearly  off,  and  the  question  is, 
as  the  three  were  togeUier  alone  at  the  starting 
of  the  fight,  as  to  who  stmck  first. 

"The  defendants  attempt  to  assail  the  charac- 
ter of  Sam's  wife,  and  introduced  two  witnesses 
for  that  purpose,  hut  in  asking  tbe  question  as 
to  whether  or  not  faer  character  was  good  on  the 
subject  of  peace  and  quietude,  or  truth  and 
veracity,  they  do  not  put  the  question  in  the 
usual  and  authorized  form,  but  ask  if  the  wit- 
ness was  acquainted  with  her  character  for 
truth  and  morality,  and  especially  for  morality. 
The  attorney  who  did  this  was  doubtless  a  prac- 
titioner in  the  eastern  part  of  the  state,  the  Indian 
Territory  part,  where  the  laws  of  Arkansas  were 
in  force.  The  question  authorised  by  tbe  stat- 
ute of  that  state  is  set  out  in  Mansfield's  Digest 
of  the  Laws  of  Arkansas,  f  2902,  and  has  been 
construed  more  than  one  time  by  the  courts  of 
that  state.  The  words  used  in  that  statute  are 
'truth  and  immorality.'  See  said  section;  Ma- 
jors V.  State,  29  Ark.  112;  lAwson  v.  SUte, 
32  Ark.  222. 

"A  certain  district  judge  in  this  state,  the 
exact  question  to  be  asked  under  the  dream- 
stances  not  having  been  fully  set  forth,  permitr 
ted  the  question  asked  as  to  the  truth  and  Im- 
morality of  a  witness  in  the  case  of  Litchfield 
State,  8  Okl.  Cr.  177,  126  Pac  707,  45  L.  B. 
A.  (N.  S.)  153,  and  there  this  court  very  prompt- 
ly ruled  that  that  was  a  mixture  of  the  tmtfa 
and  other  elements  of  the  moral  character  of  a 
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witness,  and  could  not  be  answered.  The  Su- 
preme Court  of  Oklahoma  Territory  had  noticed 
this  question  in  Flohr  v.  Territory,  14  Okl. 
490,  78  Pac.  565,  but,  as  this  judge  thought, 
had  not  permanently  settled  it. 

"Though  this  is  a  mixed  question,  by  the  an- 
thoritiea  we  thiolc  that  it  is  now  settled  in  this 
state,  and  we  refer  to  the  authorities  above 
and  to  Kansas  Taylor  t.  Clendening,  4  Kan. 
632:  40  Cyc.  2^;  38  A.  &  E.  1075;  6 
A.  &  B.  587.  So  we  think  there  is  nothing  to 
this  exception. 

"This  court  has  passed  on  the  question  re- 
peatedly where  the  inquiry  was  as  to  the  charac- 
ter of  file  defendant.  See  Cannon  v.  Territory, 
1  Okl.  Or.  607,  99  Pac.  622;  Morris  t.  Terri- 
tory, 1  Okl.  Cr.  643,  99  Pac.  760,  101  Pac.  Ill; 
Dickinson  v.  State,  3  Okl  Cr.  158.  104  Pac. 
923 :  Friel  v.  State,  6  Okl.  Or.  533,  119  Pac. 
1124;  Edmonds  v.  State,  9  Okl.  Cr.  618,  132 
Pac.  923:  Gilbert  v.  State,  8  Okl.  Or.  548,  128 
Pac.  llOO,  129  Pac.  671.  But  this  has  no  ref- 
erence to  a  witness. 

"We  notice  anotiicr  objection  as  we  go  along, 
thinking  it  may  possibly  arise  at  the  next  trial, 
and  that  is  that  the  court  charged  on  flight. 
There  is  no  error  in  this.  See  12  Cyc.  610; 
People  V.  Flonnelly,  128  CaL  83,  60  Pac  070; 
Cleavinger  t.  SUte.  43  Tex.  Or.  B.  273,  65  B. 
W.  89. 

"We  notice  another  objection,  and  that  is  the 
speech  that  was  made  by  the  prosecuting  attoi^ 
n^.  This  was  in  accord  with  the  law.  The 
prosecuting  attorney  had  the  right  to  argue  that 
case  from  the  standpoint  of  the  state.  Sam 
Toons  appears  to  have  been  doing  what  any 
other  man  of  self-respecting  character  would 
have  done— defending  the  character  of  tala  wife, 
llie  Andersons  had  been  maligning  her.  Old 
man  Anderson,  the  father,  bad  told  Sam  in  her 
.presence  that  'she  would  work  him  into  trouble.* 
Babe  relates  a  conversation  that  the  two  Ander-^ 
son  boys  had  with  Sam  just  preceding  the  Gght,' 
and  which  occasioned  (be  fight,  and  that  is 
that  Happy  told  Sam  when  Sam  bad  told  him  he 
must  quit  talking  abont  Sami's  wife,  this: 
'Haven't  you  seen  enough,  and  don't  yon  know 
enough  to  know  that  you  have  got  no  wife?* 
Happy  himself  confirms  this.  Now  Sam's  wife 
was  Uie  sister  of  Happy's  wife.  Happy  claims 
that  he  caaght  her  in  some  sort  of  attempted  as- 
signation in  the  night  with  a  man  by  the  name 
of  Faulkner,  but  it  is  strange  in  all  this  record 
that  Happy  is  the  only  man  that  ever  saw  aught 
wrong  with  her,  and  she  says  that  Happy  him- 
self ruined  her  sister  while  at  her  own  house, 
and  that  it  was  four  months  before  she  could 
get  Happy  to  marry  the  girl  after  the  baby  was 
bom.  All  this  comes  out  in  the  evidence,  and 
the  attorney  for  the  state  has  a  right  to  discuss 
it.  See  WiUiams  v.  State,  4  Okl.  Cr.  534,  114 
Pac.  1114 ;  Morgan  v.  State,  9  Okl.  Cr.  26,  130 
Pac.  522;  Tbacker  t.  State,  3  OkL  Cr.  489, 
106  Pac.  986. 

"In  defense  of  Sam  we  say  that  there  is  noth- 
ing to  show  that  he  knew  of  this  alleged  adven- 
ture of  Happy  in  catching  Sam's  wife  and 
Faulkner  at  the  door  of  the  old  house  in  the 
night  We  are  not  pretending  to  defend  the 
character  of  Sam's  wife,  but  Sam  had  the  right 
to  do  so.  They  had  a  family  of  children,  and 
while  we  do  not  think  that  Sam  had  the  magnifi- 
cent character  of  the  philosopher  Cato,  who  is 
said  to  hare  lent  his  wife  to  his  friend,  Horten- 
sius,  yet  he  was  just  an  ordinary  man,  an  ordi- 
nary husband,  who  seemed  to  know  nothing 
against  his  wife,  and  to  hare  had  affection  for 
her  and  trust  in  her,  and  a  husband  like  this 
may  sometimes  be  the  blindest  of  human  be- 
ings. In  fact,  we  see  nothing  to  censure  in  Sam. 
He  did  right  in  fighting  for  his  wife  among  this 
family  of  slanderers,  and  the  county  attorney 
had  the  right  to  discuss  it. 

"But  we  ^et  now  down  to  tlie  proposition 
vhere  there  la  real  emn:,  u  we  thins,  Wt  wr 

1G4P.-0 


again,  we  hate  to  make  this  confession,  because 
these  defendants  should  have  been  convicted. 
The  evidence  in  the  case  was  in  sharp  ctmflict  as 
to  who  Imtug^t  on  the  difficulty.  Sam  says  the 
Andersons  brought  it  on  and  turned  back  and 
struck  him  from  behind.  Hie  Andersons  say 
that  Sam  brought  it  on  by  first  trying  to  strilra 
them  with  a  piece  of  iron  concealed  in  bis  hand. 

"The  court  in  charging  the  jury  (see  iostrac* 
tion  3).  tells  them  that  the  defendant  admits 
making  an  assault  on  Sam  Toons;  he  does  not 
say  the  first  assault,  and  leaves  the  jury  in  con- 
fusion. The  defendants  deny  that  they  made 
any  first  assault  on  Sam;  but  in  his  statement 
to  the  jury  the  court  assumes  that  they  brought 
on  the  difficulty.  This,  we  think,  was  errpr. 
See  Kelley's  Cr.  Pro.  |  394 ;  Clark's  Cr.  Pro. 
468;  12  Oyc  GOZ.  In  making  this  statement  to 
the  jury,  and  this  proposition  is  referred  to  no- 
where else,  the  court  ignored  the  theory  of  the 
defendants  that  Sam  was  himself  the  aggreFsor. 
This  should  not  have  been  done.  See  11  PI-  & 
Pr.  194;  Clark'a  Pro.  470-  Douglaa  t.  Terri- 
tory, 1  OkL  Or.  589,  98  Pac.  1023;  Gray  v. 
State,  7  Old.  Cr.  104,  122  Pac  265. 

"The  theory  of  the  defendants  was  that  of 
self-defense;  but  the  court  gave  no  charge  to 
that  effect.  We  agree  with  the  court  below  and 
with  the  witnesses  and  with  the  jury  that  there 
is  little  or  nothing  in  this  framed  up  conten- 
tion of  the  defendants  under  the  proof.  But 
it  was  their  theory  of  the  case,  however  futile, 
and  to  ignore  it  has  been  time  and  again  held  as 
error  by  this  court.  See  the  recent  case  of  Mc- 
Clatehey  v.  State,  162  Pac.  1136,  not  yet  offldal* 
ly  reported,  and  other  cases  of  similar  character. 

"Before  leaving  the  case  we  must  refer  to  the 
hip  pocket  movement  aHeged  to  have  been  seen 
by  the  defendants  and  their  father  at  different 
times.  As  a  fact,  on  the  night  of  the  fight,  Sam 
was  in  his  shirt  sleeves,  EUid  he  avers  that  he  had 
no  pistol  nor  even  a  pocketknife,  and  there  is 
not  a  line  in  this  record  to  show  that  he  ever  had 
had  a  pistol,  and  he  swears  that  he  never  owned 
one. 

"This  was  a  pretty  brutal,  dirty  affair.  The 
jury  arrived  at  the  right  ccmduaion,  bat  we 
think  that  these  defendants  were  entitled  to  the 
charges  before  indicated  in  this  confession,  end 
that  their  foilure  to  get  them  was  error. 

"However  gnil^  a  defendant  may  be,  he  must 
be  convicted  according  to  law.  So  we  confess 
error  herdn." 

A  carefal  examlDatlOD  of  tbe  record  leads 
to  the  coDcluslon  that  tbe  confession  of  ^lor 
is  well  founded.  It  Is  apparent  that  the 
court  failed  to  instruct  the  jury  upon  the 
issue  of  self-defense  relied  upon  aa  a  Justifica- 
tion for  the  assault  charged. 

We  also  think  that  the  verdict  was  not 
warranted  by  the  evidence.  The  defendants 
testified  that  Toons,  the  prosecuting  witness, 
was  the  aggressor,  but,  discarding  entirely 
the  theory  of  self-defense,  the  evidence,  at 
most,  sustains  only  the  conclu^n  that  the 
assault  was  with  intent  to  do  bodily  harm. 
The  information  was  not  questioned  in  the 
lower  court.  However,  we  deem  It  necessary 
to  say  that  it  is  demurrable.  It  attempts  to 
charge  the  conuuon-law  crime  of  assault  .with 
intent  to  murder.  Tbe  case  was  tried  and 
the  Instructions  of  the  court  were  based  upop 
the  statutory  crime  of  assault  with  intent  tiv 
kill. 

Because  of  the  error  in  the  charge  of  the 
court  and  the  error  in  refusing  to  give  the 
requested  Inatnictloiu  on  the  law  of  self- 
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defense,  the  jodsmoit  Is  xerersed,  and  the 
cauie  is  remanded. 

ABBiBTBONO  and  BBBTT,  JJi,  concur. 


Bz  parte  DOZA.   (No.  A-2869.) 

(Criminal  Court  oC  Appeals  of  Oklahoma. 
April  14,  1917.) 

(Syllalus  by  the  Court.) 
Just  «=9ll(fl)— Rihht  to  Jdet  TeiAt— Vioia- 

TIOH  OF  ObDIKANCB— CONSTTTUnOWAL  PbO- 
VI8IONS. 

The  BiP  of  Rights  of  the  Cotutitiitioa  of 
Oklahoma  declares  that  "the  right  of  trial  by 
jury  shall  be  and  remain  inviolate,  and  a  jury 
tor  the  trial  of  civil  and  criminal  cases  in  courts 
of  record,  other  than  county  courts,  shall  con- 
Bist  of  twdve  men;  but,  in  coun^  courts  and 
courts  not  of  record,  a  jury  shall  consist  of  six 
men"  (Const  Art.  2,  f  19),  and  that  "in  aU 
criminal  iffosecutions  the  accused  shall  have  the 
tight  to  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  county  in  which  the  crime  shall 
have  beea  committed"  ((3onst  art  2,  |  :<!0). 
Heidi  that  a  person  prosecuted  under  a  city 
ordinance  for  an  offense  which  is  also  made  a 
misdemeanor  by  statute,  or  an  ordinance,  the 

eunishment  for  a  violation  of  which  ia  or  may 
e  impxisonment,  la  entitled  to  a  jury  trial  in 
tb»  court  of  original  juriadietloB,  and  to  ac- 
cord to  the  accused  the  right  to  be  tried  by  a 
jury  in  the  count}[  court  on  appeal  after  convic- 
tion in  the  municipal  court  does  not  satisfy  the 
requirements  of  the  Cwrtitution.  In  auch  cas- 
es a  judgment  of  conviction  in  the  municipal 
court  not  based  upon  a  verdict  of  guilty  by  a 
jury  is  void. 

[Ed.  Note.-— For  other  eaaes,  aee  Jury*  Cent 
Dlk.  I  24.] 

.  Application  of  Owen  Doza  for  writ  of  ha- 
beas corpus.  Writ  allowed,  and  petitioner  or- 
dered to  be  discharged. 

Firman  S.  Winn,  of  Oklahoma  City,  for 
petitioner.  B.  D.  Shear,  Municipal  Counse- 
lor, and  Frank  Watson,  both  of  Oklahoma 
Ci^,  tox  respondent. 

DOYLE,  P.  J.  On  the  11th  day  of  NoTem- 
ber,  1916,  a  duly  verified  petition  for  writ  of 
habeas  corpus  was  presented  to  the  presid- 
ing Judge,  averring  in  substance  that  the  pe- 
titioner, Owen  Does,  was  unlawfully  restrain- 
ed of  his  liberty  by  W.  B.  Nichols,  Chief  of 
police  ct  Oklahoma  City,  upon  a  mittimus 
issued  upon  a  judgment  of  the  municipal 
court  €t  said  city  on  November  1st,  wherein 
the  petitioner  was  adjudged  guilty  ot  being 
dnink,  and  was  sentenced  to  pay  a  fine  of 
(99  and  to  be  mmflned  for  00  days  in  the  city 
Jail;  that  petitioner  by  reason  of  his  pover- 
ty 18  unable  to  procure  bond  for  appeal  In 
said  case,  and  further  averring: 

"That  the  ordinance  of  said  city  anthorizing 
punishment  as  above  set  forth  for  being  drunk  ie 
in  conflict  with  the  laws  of  the  state  of  Oklaho- 
ma, in  that  the  punishment  prescribed  by  the 
state  for  said  offense  is  a  fine  of  $10,  no  more 
or  no  less,  and  for  the  reasons  above  stated 
his  imprisonment  is  wholly  Illegal  and  without 
authority  of  law." 


The  writ  was  Issued,  and  in  obedience  to 
the  writ  petitioner  was  brought  before  the 
court  on  the  following  day  and  return  made 
to  the  writ  The  issue  in  this  case  la  the 
same  aa  In  the  case  of  Ex  parte  Johnson 
12  Okl.  Cr.  — ,  161  Pac;  1097.  For  the  x«a- 
sons  given  In  the  opinion  In  that  case  we  are 
of  opinion  that  the  proceedings  had  upon  the 
trial  and  conviction  ttf  the  petitioner  In  the 
municipal  court  were  lll^al  and  yqUA,  and  It 
Is  ordered  that  he  be  discharged. 

AJEUISTBONQ  and  BRETT,  JJ.,  concur. 


Ex  parte  GOWNLOCE.   (No.  A-2894.) 
(Oriminal  Court  of  Appeals  of  Oklahoma.  April 
13,  1917.) 

(Sytlahv      ihw  Oomt.) 

JtJBT  «»23(^-£lOBT  TO  JUBT  TBIAIi— VIO- 
LATION OP  Obdinance. 
Section  1,  c.  147,  Laws  1916,  deSne  "mu- 
nicipal courts"  "to  mean  and  include  all  the 
courts  of  the  state  of  Oklahoma,  organized  and 
existing  in  the  various  towns  and  cities  thereof 
which  shall  have  and  possess,  under  the  laws  of 
the  state,  original  jurisdictioD  to  hear  and  deter- 
mine offenses  against  the  ordinances  of  munici- 
palities," and  defines  an  "offense"  '*to  mean  the 
doing  of  some  act,  or  the  failure  to  perform  some 
duty,  commanded  by  some  municipal  ordinance 
or  by  law,  and  for  the  violation  of '  which  a 
enalty  or  punishment  is  provided  tberebjr,"  and 
eclares  such  proceedings  to  be  "criminal  in 
their  nature ;  and  except  as  otherwise  specifical- 
ly provided,  shall  be  governed  by.  and  snoJeet  t0| 
"general  laws  relating  to  criminal  procedure. 
Held  that  in  respect  to  "offenses"  under  city  or- 
dinances, the  punishment  for  which  is  or  may 
be  imprisonment,  conviction  of  the  accused  with* 
out  a  jury  trial  would  be  in  contravention  of  sec- 
tion 7  of  the  Bill  of  Rights,  providing  that  "no 
person  shall  he  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,"  because  under 
the  constitutional  provisions  a  jury  is  an  essen- 
tial part  of  every  tribunal  for  the  trial  of  crim- 
inal cases,  and  such  constitutional  provisions 
places  the  right  to  trial  by  jury  beyond  the  pow- 
er of  the  Legislature  to  abrogate  or  abridge  it, 
and  it  is  beyond  t^e  power  of  the  Legislature 
to  confer  Jurisdiction  on  an^  tribunal  to  try 
criminal  cases  without  providing  for  jury  (rials. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  153. 

For  other  definitions,  see  Words  and  Phrases, 
Birst  and  Second  Series,  Municipal  Courts ;  Of- 
fense.] 

Petition  by  George  Oownlock  for  writ  of 
habeas  corpus.  Petitioner  ordered  to  be  dis- 
charged. 

O.  A.  Carglll,  of  Oklahoma  Olty,  for  peti- 
tioner. B.  D.  Shear,  Munidpal  Counselor, 
and  Frank  Watswi,  both  of  Oklahoma  City, 
for  respondent. 

DOYLE,  P.  J,  On  the  20th  day  of  Decem- 
ber, 1916,  a  duly  v^fled  petition  for  writ  of 
habeas  corpus  was  presented  to  the  presiding 
Judge,  averring  in  substance  that  the  peti- 
tioner, Geo.  Gownlock,  Is  unlawfully  restrain- 
ed of  his  liberty  by  the  ofllcers  of  the  city  of 
Oklahoma  City,  upon  a  Judgmrait  of  the  mu- 
nicipal court  of  said  city  entered  on  the 
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18th  day  of  October,  1916,  imp<»lng  a  fine  of 
f98  and  conflnement  for  80  days,  and  further 
averring: 

"That  he  was  deprived  of  a  fair  tiiai,  in  this, 
that  be  was  deprived  of  an  opportonity  to  pro- 
dace  witnesses  to  prove  that  he  was  not  guilty 
of  the  offense  charged ;  that  he  was  deprived  of 
hiB  statutor;  right  to  plead,  and  that  there  was 
no  competent  evidence  introduced  to  show  that 
he  was  guilty  of  the  offense  charged^;  that  Im- 
mediately after  his  summary  conviction,  he  was 
transferred  to  the  county  roads,  where  he  has 
been  confined  and  working  for  the  last  30  days." 

The  writ  was  Issued,  and  In  obedience  to 
the  writ  petitioner  was  brought  before  the 
court  on  the  following  day,  and  return  made 
to  the  writ. 

The  issue  In  this  case  Is  the  same  as  in  the 
case  of  Ex  parte  Johnson,  12  Okl.  Cr.  — ,  161 
Pac.  1097.  For  the  reasons  given  In  the 
opinion  In  that  case,  we  are  of  the  opinion 
that  the  proceedings  had  upon  the  trial  and 
convlctl<m  of  the  petitioner  In  said  municipal 
court  were  illegal  and  v<rid,  and  It  Is  ordered 
that  he  be  dlsdiai^iBd. 

ARMSmONQ  and  BRSTT,  JJ.,  concur. 


SPESS  V.  STATE.   (No.  A-27010 

(Criminal  Ckmrt  <tf  Appeals  of  Oltlahrana. 
ApiU  12, 19170 

(Byllahv*  Itv  the  Oovri^ 
Orihznai.  Law  «s»S29— Libt  or  Advebse 

WrrNESSES— CONSTITUTIONAX.  PBOVISIONS. 
Section  20,  art.  2,  of  the  Constitution  con- 
■troed,  and  held,,  that  under  the  last  prorisimi 
of  this  section  ^e  accused  in  capital  cases  does 
not  have  to  demand  a  list  of  the  witnesses  to  be 
used  by  the  state  in  chief,  but  that  the  Constitu- 
tion makes  the  demand  for  Mm,  and  that  a  trial 
court  has  no  more  authority  to  force  the  ac- 
cused to  trial  until  he  has  waived  this  demand 
of  the  Constitution,  or  it  has  been  compiled 
with,  than  he  would  to  force  the  accused  to  trial 
without  an  informatioa  or  a  jury ;  for  each  ot 
these  rights  rest  upon  the  same  authority,  and 
are  guaranteed  to  the  accused  in  the  same  sec- 
tion of  the  Constitution,  and  no  one  can  nulli- 
fy them,  and  the  accused  alone  can  waive  them. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1420-1429,  1432-1436.] 

Ern»  from  DIatilct  Court,  Pawnee  County ; 
Oonn  lAnn,  Judg& 

James  Spess  was  convicted  of  murder  and 
sentenced  to  lUe  Invtriatmmait,  and  he  brings 
error.  Beversed. 

IfcKeill  ft  McNeUl,  of  Pawnee,  for  plalntUT 
In  error.  B.  McAflHan,  Asst  At^.  Gen.,  for 
tlie  State. 

BBKET.J.  Plaintiff  in  erxOT,  Janus  %)e88. 
was  amvlcted  of  murder,  and  sentenced  to 
life  Imprisonment  The  material  facts  are 
that  plaintiff  In  amv  end  two  others  robbed 
a  txuik  at  Terlton,  and  In  resisting  arrest 
Iflaintlfl  In  oror  shot  and  kUled  Bobot 
Hooze^  the  deputy  sheriff.  When  Uie  case 
was  called  for  trial  In  the  district  court, 
lAalntlfr  in  etror  filed  a  motion  and  affidavit 


asking  for  a  continuance  on  the  ground  that 
he  had  not  been  served  with  either  a  copy  of 
the  information  or  a  list  of  the  .witnesses, 
with  their  poet  office  addresses,  which  the 
state  expected  to  use  as  its  witnesses  In 
chief.  This  motion  and  affidavit  of  the  plain- 
tiff in  error  was  not  traversed  In  any  way  by 
the  state,  but,  regardless  of  that  ftict.  the 
court  overruled  the  motion  and  forced  the 
plaintiff  In  error  to  trial.  Plaintiff  In  error 
continued  to  raise  this  objection  at  every 
stage  during  the  progress  of  the  trial,  and 
In  no  way  waived  this  constitutional  right  or 
neglected  to  call  the  court's  attention  to  the 
fact  that  he  did  not  waive  It 

Begardless  of  our  feelings  In  the  matter,  or 
any  resentment  we  might  have  against  the 
atrocious  crime  charged  against  the  plaintiff 
In  error,  the  violation  of  a  plain,  simple,  and 
unambiguous  demand  of  the  Constitution 
must  not  be  tolerated  by  the  courts;  and 
responsibility  iu  such  cases  must  rest  upon 
the  tribunal  in  ^ich  it  is  practiced  or  at- 
tempted. 

Section  20,  art  2,  of  the  ConsUtuUon  pro- 
vides that: 

"In  all  criminal  prosecntions  the  accused  shall 
have  the  rteht  to  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  county  in  which  the 
crime  shall  have  been  committed :  Provided, 
that  the  venue  may  be  changed  to  some  other 
county  of  the  state,  on  the  applicatioa  of  the 
accused,  in  such  manner  as  may  be  prescribed 
fay  law.  He  shall  be  Informed  of  the  nature  and 
cause  of  the  accusation  against  him  and  have  a 
copy  thereof,  and  be  confronted  with  the  wit- 
nesses against  him,  and  have  compulsory  pro- 
cess for  (Staining  witnesses  in  bis  behalf.  He 
shall  have  the  right  to  be  heard  by  himself  and 
counsel ;  and  in  capital  cases,  at  least  two  days 
before  the  case  is  called  for  trial,  he  shall  be 
furnished  with  a  list  of  the  witnesses  that  will 
be  called  in  chief  to  prove  the  all^tlons  of  the 
Indictment  or  information,  ti^ether  with  their 
post  office  addresses." 

Under  the  last  provision  of  this  section  of 
the  Constitution  the  accused  In  capital  cases 
does  not  have  to  demand  a  list  of  the  witness- 
es together  with  their  post  office  addresses, 
but  the  Constitution  mal:cs  that  demand  for 
him.  And,  unless  he  waives  it,  he  cannot  be 
I^ally  put  upon  trial  until  that  demand  has 
been  complied  with. 

Ordinarily  in  applications  for  continuance 
the  court  may  exercise  a  sound  judicial  dis- 
cretion, but  it  .would  be  absurd  to  say  that 
this  discretirai  oould  go  to  the  extent  of  nul- 
lifying a  plain,  simple,  unambiguous  demand 
of  the  fundamental  law  of  the  state,  made 
exclusively  for  the  beueflt  of  the  accused. 

The  court  In  the  case  at  bar  had  no  more 
authority  to  force  the  plaintiff  in  error  to 
trial  until  he  had  waived  this  demand  of  the 
Constitution,  or  it  had  been  complied  with, 
than  he  would  have  had  to  force  him  to 
trial  vrlthout  an  infonnatitm  or  a  Jury.  For 
MCh  of  these  rights  rest  upon  the  same  au- 
thority and  are  guaranteed  to  the  accused  In 
the  same  section  of  the  Constitution ;  and  no 
one  can  nullify  them,  and  the  accused  alone 
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can  walTe  them.  State  t.  Friabee,  8  Okl.  Or. 
400,  127  Pac  1091. 

In  the  case  at  bar  the  court  ahould  have 
conUnaed  the  case  until  the  plaintiff  ta  error 
could  he  served  with  a  list  of  the  witnesses 
as  required  by  law.  And  hy  reason  of  his 
failure  to  do  this  the  plaintiff  in  errw  was 
clearly  denied  a  plain  constitutional  right, 
and  the  Judgment  must  be  reversed. 

The  judgment  la  therefore  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

DOYLE,  P.  J.,  and  AB&fSTBONG.  J.,  con- 
cur. 


FABMERS*  STATE  BANK  OF  TEXHOMA 
.    T.  STATE.   (Nft  A-2848.)* 

(Griminal  Court  of  Appeals  of  Oklahoma. 
April  14. 1917.) 

(SyUahus  hj/  the  Court./ 

1.  Contempt  <s=»44— Punishment— Jdbibdio- 

TION. 

A  contemnt  being  an  ofFense  agaiost  the  dig- 
nity and  autnoritr  of  the  particular  court  to 
which  the  affront  was  offered,  if  the  court  has 
jurisdiction  of  the  parties  and  the  subject-mat' 
ter  out  of  which  the  contempt  grows.  It  has 
Jurisdiction  to  try  and  punish  the  contemnor,  re- 
gardless of  where  or  in  what  state  the  acts  con- 
stituting the  contempt  may  have  been  committed. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  S§  128-130.] 

2.  Contempt  «=s»61(2)— Jubt  «=>21(4)— Indi- 
bbct  oonteuft— qubsnon  fob  jubt-^ubt 
Tbzal. 

A  party  chafed  with  indirect  contempt  is 
entitled  to  have  a  jury  pass  upon  the  question 
of  bis  guilt  or  innocence,  before  penalty  or  pun- 
ishment is  imposed.  But  the  jury's  province 
is  limited  solely  to  the  question  of  guilt  or  in- 
nocence, and  they  have  nothing  to  do  with  the 
penalty  to  be  imposed. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  fi  189 ;  Jury,  Cent.  Dig.  S  139.] 

3.  Injunction  ^230(2)— Violation  of  In- 
junction Obdbb— Infobmation. 

Where  an  information  charging  contempt 
for  violating  an  injunction  order  is  attacked  up- 
on the  ground  that  it  did  not  specifically  plead 
an  injunction  bond  had  been  ^ven,  it  is  held 
that,  since  it  did  plead  that  the  injunction  order 
was  "duly  and  legally  issued,"  it  was  sufficient 
as  against  demurrer,  since  the  essentials  of  the 
legality  of  an  injunction  order  are  so  well  under- 
stood and  so  thorouglUy  eatabhshed. 

[Ed.  Note.— For  other  cases,  see  Injuuetion, 
Cent.  Dig.  H  007.  608.] 

Error  from  District  Court,  Texas  County ; 
W.  G.  Crow,  Judge. 

The  Farmers'  State  Bank  of  Texhoma  was 
found  guilty  of  indirect  contempt,  and  It 
brings  error.  Affirmed. 

Breslin  &  Breslln,  of  Guymon,  Eknbry, 
Crockett  &  Johnson  and  E,  D.  Fulton,  all  of 
Oklahoma  City,  for  plaintiff  In  error.  B.  Mc- 
UUlan,  Asst.  Atty.  Gen.,  for  the  Stat& 

BRETT,  J.  In  this  case  the  plaintiff  In 
error  appeals  from  a  judgment  finding  It 
guilty  of  indirect  contempt,  by  reason  of  It 
having  willfully,  and  knowingly  violated  an 


InJuncUon  order  of  the  district  court  of  Texas 
county,  enjoining  it  finun  selling  or  disposing 
of  certain  property,  a  portion  of  which  was 
situated  in  the  state  of  Texas,  just  across  the 
state  line.  And  this  charge  of  contoapt  Is 
baaed  sidely  upon  the  sale  of  the  property 
situated  in  the  state  of  Texas. 

[1]  1.  The  principal  and  most  serious  ctm- 
traitlon  relied  upon  by  plaintiff  In  error  is 
that  contempt  Is  criminal  in  Its  nature,  and, 
since  all  the  acts  constituting  the  oontempt 
were  committed  in  the  state  <tf  Texas,  that 
the  district  court  of  Texaa  coun^,  OkL.  had 
no  Jurisdiction  to  try  ot  punish  plaintiff  in 
error  for  contempt,  by  reason  of  these  acts. 
But  plaintiff  in  emn:  falls  to  dlstlngolsh 
the  difference  between  contempt  and  other 
criminal  acts.  Murder,  larcoiy,  arson,  and 
suGh  offenses  in  law  are  coiuldered  as  an 
offense  against  the  peace  and  dignity  of  the 
state;  hence  the  Jurisdiction  to  try  and 
punish  a  person  for  such  offenses  is  placed 
alone  in  the  hands  of  the  particular  county 
and  state  against  which  the  offense  has  been 
committed.  But  contempt  Is  an  offense 
against  the  dignity  and  authority  of  the  par- 
ticular court,  to  which  the  affront  Is  offered. 
If  that  court  is  willing  to  overlook  and  con- 
done the  insult,  no  other  court,  even  in  the 
same  county,  has  a  right  to  Interfere.  But 
If  a  court  has  jurisdiction  of  the  parties, 
and  the  subject-matter  out  of  which  an  In- 
direct contempt  grows,  the  affront  Is  none  the 
less  directly  against  the  dignity  and  authority 
of  that  court,  no  matter  to  what  county  or 
state  the  offender  may  go  to  violate  the  order 
of  the  court.  If  that  were  not  true,  then  In- 
junction orders  in  many  instances  would  be  a 
farce.  It  would  be  ridiculous,  to  say  that  an 
order  enjoining  the  sale  of  personal  property, 
over  which  the  court  bad  jurisdiction,  could 
be  violated  with  impunity,  if  the  litigant  only 
took  the  pains  to  cross  the  state  line  before 
disposing  of  it  And  It  makes  no  difference 
as  to  the  character  of  the  property,  whether 
real  or  personal,  or  where  it  Is  situated; 
If  the  court  has  jurisdiction  to  enjoin  Its 
sale,  a  violation  of  that  order,  wherever  com- 
mitted, is  an  offense  against  the  dignity  and 
authority  of  the  court  making  the  order,  and 
that  court,  and  that  court  alone,  has  the  right 
to  punish  or  complain.  And  It  has  that  right, 
regardless  of  the  location  or  tlie  place,  to 
which  the  contemner  may  have  gone  to  violate 
Its  order.  This  distinction  to  our  minds  Is 
so  clear  and  essential  that  we  deem  it  un- 
necessary to  discuss  that  feature  further. 

[2]  2.  The  next  assignment  of  error  de- 
serving attentirai  is  that  the  court  refused 
to  instruct  the  jury  that  if  they  found  the  de- 
fendant guilty,  they  might  fix  the  punish- 
ment; and  plaintiff  in  error  relies  upon 
section  5933,  Bevlsed  Laws  1910,  to  support 
this  contention.  But  plaintiff  in  error  has 
clearly  overlooked  the  provisions  of  sectlcm 
25  of  the  BUI  of  Bights,  which  are  that: 
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"Any  person  aceiued  of  Tiolatiiig  or  disobe;- 
ing,  vbea  not  In  the  presence  or  hearinsi  of  tbe 
coart,  or  judge  sitting  as  soeh,  any  order  of  fn- 
jnnctioD,  or  restraint,  made  or  entered  any 
court  or  judge  of  the  Ktate  OmO,  before  penalty 
or  punUoment  Is  Imposed,  be  entitled  to  a  trial 
by  jury  as  to  the  giult  or  innocence  of  the  ac- 
cnsed." 

Under  this  section,  the  province  ot  the 
JuT7  Is  specifically  limited  to  the  question  of 
"the  guilt  or  Innocence  of  the  accused."  For 
it  prorldes  that  in  matters  of  cont^npt  grow- 
tug  out  of  the  violation  of  lojuncttou  orders, 
not  committed  "In  the  presence  or  hearing 
of  the  court,  or  judge  sitting  aa  auch,"  that, 
"before  penalty  or  pnnlahment  la  imposed" 
the  accused  shall  "be  entitled  to  a  trial  by 
jury  as  to  the  guilt  or  innocence  of  the  ac- 
cused." Under  such  conditions,  the  offense 
not  being  committed  in  the  presence  of  the 
court,  the  ooart  is  wholly  dfipeodaot  upon 
erldence  to  eataUlsb  the  guilt  or  Imiooenoe 
of  the  accused.  Hence  iti  Is  provided  that 
under  tbeee  conditions  a  jury  may  be  had, 
and  may  make  a  finding  "as  to  the  gaUt  or 
innocence  of  the  accused"  undev  the  evidence 
introduced.  But  the  province  of  the  jury 
provided  for  In  that  section  Is  only  to  pass 
upon  the  guilt  or  Innocence  of  the  accused, 
and  they  have  nothing  to  do  with  the  penalty 
or  punishment  to  be  imposed,  for  that  is  not 
even  fixed  by  law,  but  is,  and  should  be,  left 
to  the  sound  discretion  of  the  court. 

[3]  3.  The  only  remaining  assignment  that 
does  not  present  questions  that  have  been 
passed  upon  so  frequently  that  we  deem  it 
nmieceasary  to  repeat  what  luis  heratofore 
been  so  frequently  said  goes  to  the  snffldency 
of  the  information,  objecting  parUcularly  be- 
cause the  lnf<»*matl«i  did  not  specifically 
all^  that  an  Injunction  bond  had  been  giv- 
en. But  the  Infonnatlon  does  repeatedly  and 
in  various  ways  allege  that  on  a  certain  date 
the  order  of  Injunrtlon  was  "duly  and  l^lly 
issued."  And  it  can  hardly  be  maintained 
that  fbr  the  purpose  of  that  pleading,  this 
is  not  BufBdent,  aa  against  a  demurrer.  In 
diarglng  bigamy  it  woUld  be  sofitdent  to 
allege  that  the  accused  and  his  first  spouse 
were  duly  and  l^Ily  married,  without  alleg- 
ing that  a  license  was  had,  and  a  minister 
performed  the  ceremony  in  the  presence  of 
certain  named  witnesses.  The  facts  of  that 
allegation  might  be  traversed,  but  the  essen- 
tials to  the  legality  of  the  transaction  are  so 
well  estaMUhed  that  to  say  th^  were  duly 
and  legally  married  would  be  sufficient  as 
against  a  demurrer.  And  so  It  Is  In  the  In- 
stant ease.  The  plaintiff  In  error  might  have 
traversed  the  altegaUtm  that  an  Injunction 
order  was  duly  and  legally  issued  by  showing 
by  way  of  defense  that,  as  a  matter  of  fact 
no  bond  had  been  given;  but  the  essentials 
of  the  legality  of  an  Injunction  order  are 
BO  well  established  and  so  thorough  under- 
atood  that  to  plead  that  Uie  injunction  order 
was  duly  and  legally  Issued  is  suffidmt  as 
against  a  demurrer.    But  in  this  case  the 


record  shows,  and  plaintiff  In  error  admits, 
that  an  Injunction  bond  was  duly  given ; 
hence,  iix  the  trial  of  the  case.  It  did  not  at- 
tempt to  traverse  that  fact. 

Finding  no  reversible'  error,  the  judgment 
is  affirmed. 

DOTLB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


Ei  Parte  CROUCH.    (No.  A-2736.) 

(Orhninal  Oourt  of  Appeals  of  Oklahoma.  April 

18,  1&17.) 

(SyHaiut  J>y  the  OourtJ 

Habeas  Cobfus  «:=»53— IKnMHABas— Sum- 

cie:tcy  of  Pbtition, 
Where  the  facts  averred  in  a  petition  for  a 
writ  of  habeas  corpus,  if  established,  will  not 
warrant  the  discharge  of  the  prisoner,  the  writ 
win  be  denied. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent.  Dig.  M  50,  D0^.1 

A{9lteation  by  James  H.  Croudb  tar  writ 
of  habits  corpus.  Writ  denied. 

W.  F.  Ham,  of  Oklahoma  City,  for  peti- 
tioner. R.  AfcMlllan,  Asst  Atty.  0«n.,  for 
respondent 

DOTLiB,  P.  J.  This  was  an  application  to 
this  court  for  a  writ  of  habeas  corpus.  It 
aiveais  from  petition  that  the  petitioner 
was  tried  in  the  district  court  of  Oklahoma 
county,  Bdward  Dewes  Oldfleld,  presiding 
judg^  and  was  convicted  ftf  manslaughter  In 
the  first  degree,  and  was  sentenced  to  im- 
prlscsunent  In  the  penitentiary  for  the  term 
of  ten  years.  Under  said  sentence  he  was 
committed  Into  the  custody  of  M.  0.  Blnlon, 
sheriff  of  said  county,  on  a  commitment  di- 
recting said  sheriff  to  transport  petitioner 
to  the  penitentiary  at  McAlester,  and  the  pe- 
titioner claims  that  his  Imprisonm^t  is  il- 
legal, and  among  other  things  states  that 
such  Illegality  consists  In  this: 

"That  the  allied  verdict  of  tbe  jury  and  pur- 
ported judgment  and  sentence  imposed  by 
said  Edwanl  Dewes  Oldfield,  pretending  to  act 
as  a  judge  of  the  district  court  of  the  Tlurteenth 
judicial  district  of  the  state  of  Oklahoma,  is 
within  and  for  Oklahoma  county,  said  state,  is 
void  for  the  reason  that  said  Kdward  Dewes 
Oklficld  at  the  time  of  said  alleged  verdict  was 
returned  hy  the  jury,  and  at  the  time  said  judg- 
ment and  sentence  were  imposed  upon  this  peti- 
tioner was  not  and  at  this  time  is  not  a  de  jure 
or  de  facto  judge  of  the  Thirteenth  judidal  dis- 
trict of  Oklahoma,  but  at  the  times  last  afore- 
said said  Edward  Dewes  Oldfield  was,  and  now 
Ib,  an  usurper  of  Uie  office  of  judge  of  the  said 
district  court." 

^  the  petition  tbe  state  interposed  a  de- 
murrer on  the  ground  that  the  facts  stated 
in  the  petition  if  established  will  not  war- 
rant the  discharge  of  the  prisoner.  The  de- 
murrer was  sustained,  and  the  writ  was  de- 
i  Died. 
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Ex  parte  COUOH  (two  cases). 
(Nos.  A-2916.  A-2917.) 

(Criminal  Court  of  Appeals  ot  Oklahoma.  A^ 
18,  1W.7.) 

Petitions  b7  John  H.  Couch  for  writs  ct  ha- 
beas corpus.    Demurrer  to  jtetitionB  sastained, 

and  writs  denied. 

Homer  Hurst,  of  Oklahoma  CUty,  for  petition- 
er. R.  McMillan,  Asst  Atty .  Gen.,  for  respon- 
dent. - 

PER  CURIAM.  On  February  6,  1617,  there 
was  filed  and  presented  two  petltloDB  tor  wnta 
of  habeas  corpus  on  behalf  of  John  M.  Couch, 
and  demurrers  were  filed  thereto.  The  demur- 
rers sustained,  and  the  writs  denied. 


Ik  parte  MITCEHKLL.    (No.  Ar^885.> 

((Mminal  Ourt  of  Appeals  of  Oklahoma. 
April  16,  1917.) 

(SvUabuM  &v  the  Covrt./ 
Jttbt  «=981(1)— Right  to  Jdbt  Tbiait-Vio- 

UTION  OF  OftDIHAHOX. 

The  constitutional  guaranties  intended  to 
secure  the  liberty  of  the  dtixen  and  the  right 
to  a  trial  by  jury  cannot  be  evaded  by  the  na- 
ture  of  the  powers  vested  In  the  municipality 
under  its  charter  or  the  nature  of  the  jurist 
diction  conferred  mvxi  the  municipal  court. 

[fid.  Note.— For  otiier  cases,,  see  Jury,  Cent 
Dig.  11  20^  214.] 

Application  of  Freeman  Mltcbell  for  writ 
of  habeas  coipna.  Writ  allowed,  and  peti- 
tioner discharged. 

O.  A.  Carglll,  of  Oklahoma  City,  for  pe- 
titioner. B.  D.  Shear,  Mnaldpal  Counselor, 
and  Frank  Watson,  fA  Oklahoma  City,  for 
respondent. 

DOYLE,  P.  J.  On  the  20th  day  of  De- 
cembw,  1916.  a  duly  verlfled  petition  for 
writ  of  habeas  corpus  was  inesented  to  the 
presiding  judge,  aTerrii^  in  subatacoe  that 
the  petitioner,  Freeman  Mitchell,  is  Ul^al- 
ly  restrained  of  his  liberty  by  the  officers 
of  the  dty  of  Oklahoma  City,  and  is  now 
compelled  to  work  upon  titie  county  roads; 
that  on  the  29th  day  of  November,  1916,  he 
was  convicted  In  the  municipal,  coort  of  said 
dty  on  a  charge  of  theft,  and  ^as  sentenced 
to  pay  a  fine  of  $99  and  the  costs  and  to 
serve  a  sentence  of  90  days  in  tiie  city 
jail.  The  writ  Issued,  and  In  obedience  to 
the  writ  the  petitioner  was  brought  be- 
fore the  court  the  following  day  and  return 
made  to  the  writ. 

The  issue  in  this  case  is  the  same  as  in 
the  case  of  Ex  parte  Johnson,  12  Okl.  Cr. 
— ,  161  Pac.  1097.  For  the  reasons  glvoi  In 
the  opinion  In  that  case,  we  are  of  opinion 
that  the  conviction  of  the  petitioner  in  the 
municipal  court  was  illegal  and  void,  and  it 
is  ordered  that  be  be  discharged. 

ARMSTRONG  and  BRETT,  JJ.,  concur. 


HAWTHORN  V.  STATE.    (No.  A-2670.) 
(CMminol  Court  of  Appeals  <tf  Oklahoma. 
April  16,  1917.) 

(BylU^  »y  Me  CtmrQ 

OBSTfttrCTINQ  JusnCB  €=»11— iNPOBUAnON— 
DeIiurbis. 
An  inftmoation  in  a  criminal  case  should 
plead  sufficient  facts  to  constitute  an  offense 
against  the  laws  of  the  state,  and  when  sudi 
facta  are  not  pleeCded  and  a  demurrer  is  sea- 
sonably filed,  the  same  should  be  Bastained  by 
the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  »  19-28.] 

Appeal  from  County  Court,  Love  County; 
J.  H.  Hays,  Judge. 

Tom  Hawthorn  was  convicted  of  resisting 
an  officer,  and  he  appeals.  Reversed. 

T.  B.  WllUns,  of  Marietta,  for  plaintiff  in 
error.  B.  McMillan,  Asst  Atty.  (Sen.,  for  the 
State. 

ARMSTRONa,  J.  The  plaintiff  In  error, 
Tom  HawOiom.  was  convicted  at  the  Jan- 
uary, 1916.  term  of  the  coanty  court  of  Love 
county,  diarged  with  Interfering  with  an  of- 
ficer in  the  discfaari^  of  his  official  duties, 
and  his  punishment  fixed  at  a  fine  of  $100 
and  Imprisonment  In  the  county  Jail  for  a 
period  of  80  days. 

The  information,  after  alleging  venue  and 
time,  Is  as  follows; 

"lliat  in  the  county  and  state  aforesaid  and 
on  the  day  and  yoar  aforesaid  the  said  Tom 
Hawthorn  did  unlawfully,  willfully,  and  pur- 
posely interfere  with  W,  H.  McGaugh,  a  deputy 
sheriff  then  and  there  engaged  in  the  execution 
of  a  legal  search  warrant  upon  the  premises 
located  on  Main  street  in  the  city  of  Blarietta. 
and  known  as  the  Rock  Hotel,  by  then  and  there 
advising  the  person  in  charge  of  said  premises 
not  to  permit  said  officer  to  seize  c«tain  intoxi- 
cating liquOT  there  found,  and  for  the  seizure 
of  which  said  seardi  warrant  was  issued,  con- 
trary to,"  etc. 

A  demurrer  was  filed  to  the  infOrmatlQn  on 
the  ground,  among  otiiers,  that  it  &lled  to 
state  facts  sufficient  to  constitute  an  of- 
fense against  tlie  laira  of  Uils  state.  It]  will 
be  noted  ttiat  the  information  dutrges  Tom 
Hawthorn  witii  interfering  witii  the  execu- 
tion of  a  searoh  vnirrant,  by  advising  the 
proprietor  of  the  hotel  to  r^^uae  to  permit 
the  assure  of  cotaln  intoxicating  Uqaor 
there  found.  There  are  no  acts  of  conduct 
set  out  In  the  information  further  than  tills 
general  statement 

lAe  proof  shows  that  the  controversy  out 
of  whldi  this  trouble  arose  occurred  ftt  a 
hotel  where  Tom  Hawthorn  was  rooming : 
that  a  search  warrant  was  being  executed 
against  the  hotel ;  that  fi>ur  idnts  of  whisky 
were  fMind  In  tite  hotel;  tiiat  at  the  time 
the  seandi  warrant  was  b^ng  executed  Haw- 
thorn was  present  and  said  to  the  proiHletor 
of  the  hotel:  "I  wouldn't  let  them  have  It; 
the  law  allows  yon  a  gallon  of  whidfcy." 
Hawthorn  apparently  had  been  drinking. 
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The  rem  art  referred  to  was  made  concerning 
the  deputy  sheriff,  Culwell.  There  is  no 
proof  tending  to  Indicate  that  the  person  ad- 
dressed heard  the  stat^ent,  or.  If  he  did 
hear  It,  that  he  paid  any  attention  to  It 
There  was  no  resistance  offered  to  the  search. 
.  The  statute  under  which  the  prosecution 
was  brought  reads  as  follows  (B.  L.  S  21S0): 

"Any  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  any  ex- 
ecutive officer  from  performing  smj  duty  Im- 
posed upon  sadi  offic^  1^  law,  ia  gailty  of  a 
misdemeanor." 

The  fOTegdng  Informaticm  does  not  chai^ 
that  the  offlcm  were  Interfered  with  by  any 
threats  w-Tlolence.  It  simply  charges 'tiiat 
idalntifE  In  error  advised  the  owner  of  the 
hotel  not  to  j»annlt  offleen  to  seize  torn  pints 
of  whisky. 

There  is  nothing  disdosed  by  the  rectffd 
which  Indicates  that  any  force  or  violence 
was  offered  or  intended  by  any  of  the  re- 
marks made. 

Tbe  infbrmatloii  falls  to  state  an  <^ai8e 
and  the  facts  disclosed  fall  to  prove  any. 
The  demurrer  shonld  have  been  sustained. 

For  the  reasons  stated,  tbe  judgment  Is  re- 
versed 

VOtUE,  P.  3^  and  BBBTT,  J.,  coocnr. 


Bx  parte  BURTON  (two  casaO* 
(Nob.  A-2850,  A-2880.) 

(Oriminal  Court  of  Appeals  of  (Hdahoma. 
April  12,  1917.) 

(Byllabut  bv  the  Courts 

1.  Bail  <8=>47— Habeas  Corpus  ^=>33— Scope 
OF  Heakino— Jurisdiction  or  Apfxllati 

COUBT. 

Prior  to  filing  the  petition  in  error  in  this 
court,  (mly  the  auestion  of  excessive  bail  will 
be  considered  on  habeas  corpus.  When  an  ap- 
peal is  perfected,  this  court  will  on  proper  show- 
ing make  all  necessary  orders  relating  to  bail 
[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
DiV  H  165-183,  2S7;  Habeas  Corpus,  Cent. 
Dig.  §1  18,  31.] 

2.  Ceiminal  Law  <3=>1084  —  Apfbal  —  Bail 
Bond— SupEBsBDEiAS. 

The  power  and  authority  of  trial  courts  to 
allow  bail  pending  appeal  can  only  be  exercis- 
ed in  the  manner  provided  by  statute,  and, 
where  the  trial  court  fixes  the  amount  of  de- 
fendant's bail  bold  to  be  given  as  a  supersedeas 
on  appeal,  it  must  fix  the  time  within  which 
such  bond  shall  be  given  and  the  time  within 
which  the  petition  in  error  stiall  bC'  filed  in  the 
Oiminat  Court  of  Appeals:  otherwise  such  an 
awsal  bond  will  not  be  effective  as  a  supw 
sedeos. 

Note.--F(Hr  otiier  cases,  see  Criminal 
Lew.  Cent  Dig.  H  2728.  2729,  2781,  2733- 
2785.] 

Habeas  corpus  by  Joe  Burton  against  the 
Sheriff  of  Oreer  County.  Petitioner  remand- 
ed to  custody. 

F.  E.  Riddle,  of  Chiclvasha,  and  Moman 
Prolett  and  Victor  Snlggs,  both  of  Oklahoma 
Olty.  for  petitioner.  B.  McMillan,  Asst  Atty. 


Gen.,  and  S.  B.  Garrett,  Oa  Atty.,  of  Altaa, 

for  respondent. 

PER  CURIAM.  On  the  28th  day  of  Sep- 
tember, 1916,  there  was  filed  an  application 
to  this  court  for  a  writ  of  habeas  corpus,  al- 
leging that  petitioner,  Joe  Burton,  was  con- 
victed In  the  district  court  of  Greer  county 
of  manslaughter  in  the  first  degree,  and  on 
September  1,  1916,  was  sentenced  to  Impris- 
onment in  the  penitentiary  for  15  years;  that 
said  district  court  at  the  time  of  passing  sen- 
tence fixed  the  amount  of  his  appeal  bond  at 
$12,000,  to  be  filed  and  appt^ved  within  20 
days  from  date;  that  petitioner  has  filed 
and  presented  to  the  court  clerk  of  Oreer 
county  his  appeal  bond  In  proper  and  legal 
form,  with  good  and  sufficient  sureties,  and 
that  said  court  clerk  arbitrarily  refuses  to 
approve  the  same;  that  all  necessary  steps 
have  been  taken  to  perfect  his  appeal  from 
said  judgment  to  this  court;  that  unless  said 
bond  Is  approved  the  sheriff  of  Greer  county 
win  transport  the  petitioner  to  the  peniten- 
tiary. On  the  same  day  a  hearing  was  had 
upon  the  petition  and  a  demurrer  thereto  fil- 
ed by  connsel  tea  the  state. 

[1]  In  the  case  of  Ex  parte  Tyler,  2  Otl. 
Cr.  455, 102  Pac.  716.  It  Is  said: 

"If  a  party  feels  hiuffielf  a^rieved  by  the 
action  of  a  clerk  of  the  district  court  in  refusing 
to  approve  a  bail  bond,  and  complains  that  the 
action  <A  the  clerk  is  unreasonable,  arbitrary, 
and  oi^ressive,  he  should  present  his  grievance 
to  the  trdal  court  or  judge  thereof.  Before  fil- 
ing the  petition  in  error  in  this  court,  only  tbe 

?ue6tion  of  excessive  bail  will  be  considered, 
lowerer,  when  an  appeal  is  perfected,  and  ^e 
crime  is  a  bailable  one,  pending  the  appeal  this 
court  will  on  proper  ehowing  make  all  neces- 
sary orders  relating  to  bail." 

Following  this  rule,  the  demurrer  was  sus- 
tained, and  the  writ  denied. 

On  the  29th  day  of  November,  1916,  an- 
other and  similar  applicaU<m  to  this  court 
for  writ  of  habeas  corpus  was  filed,  and  fur- 
ther alleging  that  the  sheriff  of  Greer  county 
la  now  in  Oklahoma  City  with  petitioner  on 
his  way  to  the  penitentiary. 

A  writ  of  habeas  corpus  was  thereupon  Is- 
sued out  of  this  court  directed  to  the  Sheriff 
of  Greer  county,  commanding  him  to  produce 
forthwith  before  this  court  the  petitioner, 
then  In  his  custody,  to  the  end  that  the  mat- 
ters and  things  therein  alleged  may  be  duly 
Inquired  into.  The  sheriff  in  obedience  to 
the  demand  of  the  writ  brought  said  petition- 
er before  the  court  and  made  return  to  the 
writ 

It  appears  that  when  the  court  pronounced 
Judgment  no  time  was  fixed  for  filing  the  pe- 
tition in  error  in  this  court,  and  said  court 
has  since  fixed  no  time  for  filing  the  same  in 
this  conrt 

[2]  In  the  case  of  Klllongh  v.  State,  6  Okl. 
Cr.  811,  118  Pac.  620.  It  Is  said: 

"If  the  crime  of  which  the  defendant  Is  con- 
victed be  a  bailable  one,  and  the  trial  court 
fixes  tlie  amount      the  defendant's  bail  bond 
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to  be  giren  as  a  supersedeas  on  appeal,  it  must 
fix  the  dme  witilin  which  such  bond  shall  be 
given  and  the  time  in  which  the  petition  in  er- 
ror shall  be  filed  in  the  Criminal  Court  of  Ap- 
peals; otherwise  such  bail  bond  shall  not  be 
effective  as  a  supersedeas.  The  power  and  au- 
thority of  trial  courts  to  allow  bail  and  to  6x 
the  amount  of  the  bail  bond  pending  appeal  can 
only  be  exercised  in  tbe  manner  provided  by 
statute;  •  •  *  otherwise  a  plaintiff  in  error, 
when  he  has  perfected  his  appeal,  must  apply 
to  this  court  for  a  supersedeas  order  fixing  the 
amount  of  his  bail  bond." 

Following  this  rule  the  petitioner  must  be 
remanded  to  the  custody  of  the  re^KUident. 


EEBRIEIi  et  al.  t.  STATB.    (No.  A-260B.) 
(Oiminal  Oourt  of  Appoals  of  Oklahoma. 

April  19,  1917.) 

(Svtla1}u$  bv  Kditorial  Staff.) 

Intoxicating  Liqtjobs  <3=5>23fl(H)— Unlaw- 
ful SAI.E— SUFFICIESCT  OF  BvlDENCB. 

Evidence,  in  a  prosecution  for  the  unlawful 
sale  and  delivery  of  Intoxicating  liquor,  held 
insufficient  to  justify  a  conviction. 

[Ed.  Note.^For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  §8  313-^15.] 

Appeal  from  County  Oourt,  Coal  County; 
P.  E.  Wilhelm,  Judge. 

Vincent  Kerrlel  and  Mary  Kerrlel  were 
conrlcted  of  a  violation  of  the  prohibitory 
law,  and  they  bring  error.  Beversed. 

George  Trice,  of  Coalgate,  for  plainUffo  in 
error.  The  Attorney  General  and  B.  McMil- 
lan, Asst.  Atty.  Geu.,  for  the  State. 

FEB  OUBIAM.  The  plaintiffs  in  error 
were  informed  against,  tried,  and  convicted 
in  the  county  court  of  Coal  county  on  a 
charge  that  they  "did  unlawfully  sell  and 
deliver  to  Sim  McGee,  certain  intoxicating 
llauor,  to  wit,  a  drink  commonly  called  'Choc- 
taw Beer.' "  In  pursuance  of  the  verdict 
tliey  were  each  sentenced  to  be  «mflned  in  the 
county  Jail  for  30  days  and  to  pay  a  fine  of 
¥50.  From  the  Judgments  they  appeal. 

In  the  view  we  have  taken  of  the  dlspo^- 
tlon  necessary  to  be  made  of  this  case  it  Is 
neither  Iniportant  nor  necessary  to  consider 
more  tlmu  one  of  the  questions  presented; 
that  Is  tlie  sufticlency  of  the  evidence  to  sus- 
tain the  verdict. 

Sim  McGee  was  the  only  witness  called  by 
the  state.  He  testified  that  he  was  a  full- 
blood  Choctaw,  and  that  some  time  In  March 
he  went  to  the  defendants'  place.  He  was 
asked  if  he  boqght  any  beer  from  the  defend- 
ants, and  he  answered  "that  he  bought  some 
Choc ;"  that  he  boufi^t  25  cents  worth.  Be 
was  then  asked: 

"Q.  Who  gave  It  to  you?  A.  She  did.  Q. 
Who  did  you  pay?    A.  Pnid  her." 

On  cross-examination  he  sold  he  bad  been 
in  Jail  four  times,  and  was  drunk  at  that 
time. 

The  defendant  Vincent  Kerrlel  testlQed 
that  this  Indian  came  to  his  home  one  morn- 


ing and  was  very  drunk,  and  asked  hia  wife 
for  something  to  eat  and  something  to  drink, 
and  she  put  falm  oat  of  the  house,  and  he  said 
he  was  going  to  have  her  arrested. 

Mary  Kerrlel  testified  that  she  had  to 
drive  this  little  Indian  away  from  her  house 
two  or  three  diCCerent  times;  that  the  last 
time  she  drove  him  away  he  said,  "I  go  tell 
Pat  Wilhelm  and  get  you  arrested;"  that 
she  never  sold  him  or  gave  him  any  Choctaw 
beer. 

This  was  substantially  all  the  evidence  in 
the  case. 

On  a  consideration  of  the  evidence  we  are 
of  opinion,  as  a  matter  of  law,  that  the  evi- 
deuce  was  iusuffldeut  to  Justify  a  conviction. 
The  Judgment  is  therefore  reversed. 


Ex  parte  PT.,UM.    (No.  A-2S76.) 

(Criminal  Court  of  Appeals  of  Oklahoma* 
AprU  1»,  1917.) 

{SyXlabut  61/  the  Court.) 

Habeas  Corpus  €=»1,  29 — Nature  of  Wriiv- 
DiscHARGE— "Haheas  Oobpus." 
The  writ  of  "habeas  corpus"  is  a  writ  of 
right,  granted  to  inquire  into  all  cases  of  il- 
legal imprisonment,  and  a  i>erBon  imprisoned 
in  tlie  penitentiary  under  a  void  commitment  is- 
sued by  a  court  clerk  upon  the  verdict  of  a  jury, 
where  no  judgment  was  rendered  upon  such 
verdict,  will  be  dischareed  from  such  illegal  in»- 
prisonment  and  remanded  to  the  custody  of  the 
trial  court. 

[Kd.  Note;— For  other  Habeas  Cor- 

pus, Ocnt.  Dig.  19  1,  8,  24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Suies,  Habeas  Corpus.] 

Application  of  Grover  Blum  for  writ  of 
habeas  ooipus.  Sheriff  of  Tulsa  county  di- 
rected to  take  petitioner  into  custody  and  to 
commit  him  to  county  Jail  subject  to  further 
orders  of  superior  court  of 'Tulsa  county. 

Jno.  J.  N.  Sykes,  of  Tulsa,  for  petitioner. 
The  Attorney  General  and  R.  McMillan,  Asst. 
Atty.  Gen.,  and  J.  P.  Evers,  Co.  Atty.,  of  Tul- 
sa, for  respondent. 

DOYLE,  P.  J.  A  writ  of  habeas  corpus 
having  been  duly  Issued  out  of  this  court, 
directed  to  the  warden  of  the  state  prison 
at  Granite,  commanding  him  to  produce  be- 
fore this  court  Grover  Blum,  then  in  his  cus- 
tody, to  the  end  that  the  legality  of  his  im- 
prisonment.might  be  inquired  Into,  such  war- 
den, In  obedience  to  the  mandate  of  the  writ, 
has  brought  the  said  Grover  Blum  before  the 
court  and  made  return  to  the  writ  It  ap- 
pears, both  by  the  petition  upon  which  the 
writ  was  allowed  and  issued  and  by  the  re- 
turn of  the  warden  to  the  writ,  that  the  pe- 
titioner was  convicted  in  the  superior  court 
of  Tulsa  county  on  an  information  charging 
him  with  the  crime  of  conjoint  robbery,  and 
his  punishment  flxed  at  five  years'  imprison- 
ment In  the  penitentiary.  Said  verdict  was 
returned  on  the  27th  day  of  February,  1914. 
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It  18  averred  In  the  petition  that  a  motion 
for  new  trial  was  duly  filed  and  was  not  pass- 
ed upon  by  the  conrt  It  Is  further  averred 
that  no  Jodgment  was  ever  entered  or  sen- 
tence  Imposed  upon  the  verdict  rendered  In 
the  case.  These  f&cts  are  admitted  In  the  re- 
tom  of  the  respondent,  bnt  respondent  fur- 
ther answers: 

"That  shortly  after  said  verdict  was  rendered, 
and  while  said  court  was  still  In  Bcsrfon,  uie 
defendant  escaped  from  custody.  That  the  de- 
fendant afterwards  was  arrested  by  the  sheriff 
of  Talsa  county,  brongbt  before  the  court,  and 
the  clerk  of  said  court  without  bavin?  looked 
back  to  ascertain  whetber  said  judgment  had 
been  entered,  and  assuming  that  judgment  had 
been  altered,  tiiereupon  issued  a  commitment  on 
which  the  petitioner  is  now  and  has  been  con- 
fined in  the  state  penitentiary.  Therefore  this 
Tespondent  denies  that  the  petitioner  is  ille- 
sally  Incarcerated  Inasmaefa  as  the  failure  to 
enter  the  judgmmt  by  the  derk,  or  the  failure 
of  tlie  judge  to  pronounce  judgment  after  verdict 
rendered,  was  merely  directory  so  far  as  the  de- 
fendant wu  ctmcemed,  and  was  not  such  error 
as  to  antboriae  tbe  isnuuiee  ot  the  above  writ 

Upon  the  answer  and  return  of  the  re- 
QMsndeni  we  are  of  opinlwL  that  the  petitliHi- 
«  is  Illegally  imprisoned,  and  it  la  ordered 
tiuit  he  he  dtscbarged  therefrom. 

The  aherlCt  of  Tulsa  county  present  in 
court  is  directed  to  take  tbe  petitioner  into 
hlfl  custody  and  com  salt  him  to  the  county 
Jail  of  Tnlsa  county,  there  to  remain  subject 
to  the  further  orders  of  the  superior  court  <rf 
Tulsa  com^. 

ABMSTRONO  and  BRBTT,  JJ.,  concur. 


riRST  NAT.  BANK  OF  HERINOTON  v. 

LYONS  EXCH.  BANK.   {No.  20660.) 
(Supreme  Court  of  Kansas.    Feb.  10,  1917. 
On  Rehearing  AprU  7,  1017.) 

r£fvIIe(iM  by  the  Court,) 

1.  Bm.8  AND  NOTKS  ^3>362  —  Dbafis  — 
"Holder  in  Dpi  Courke"— Statui  e. 

The  debtor  of  one  bank  fraudulently  procur- 
ed another  bank  to  issue  to  him  a  draft  payable 
individually  to  the  preridcnt  of  tbe  bank  to 
which  he  was  indebted.  Tbe  preddent  took  the 
draft  from  the  debtor  and  delivered  to  him  the 
evidence  of  his  indebtedness  and  seouritiefl.  at  tbe 
same  time  indorsing  the  draft  individually  and 
delivering  it  to  the  bank.  He  had  paid  nothing 
tor  tbe  draft  and  received  no  consideration  for 
indorsing  it.  Held,  the  bank  was  not  under 
these  circumstanopB  a  "bolder  in  due  course." 

[Ed.  Note.— For  other  caees,  see  Bills  and 
Notes,  Cent  Dig.  t%  814,  888-ft06. 

For  other  definitions,  see  Words  and  Phrases, 
Fint  and  SeccMod  Series,  Holder  in  Due  Course.] 

2.  Bills  and  Notes  «=»352— Dbafi^Holdbji 
IN  DvE  Course. 

When  the  creditor  bank  learned  that  the 
draft  had  been  protested,  it  negotiated  with  the 
debtor  and  secured  from  lum  a  restoration  of  the 
securities  and  evideaces  of  debt  which  it  had 
surrendered.  Held,  that  in  any  event,  liuving 
lost  nothing  by  the  transaction,  it  conM  not 
claim  the  protection  afforded  a  holder  in  due 
course. 

DBd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  814.  808-008.] 


Appeal  fmu  IMstrict  Court,  Rice  Ooonty. 

Action  by  the  First  National  Bank  of  Her- 
ington  against  the  Lyons  Exchange  Bank. 
Jodgment  for  defendant,  and  plalntLff  ap- 
peals. Affirmed. 

Nicholson  ft  Pirtie,  of  Council  Grove,  and 
Hard  ft  Hurd,  of  Abilene,  for  appellant. 
Jonea  ft  Jones  and  BrinekerhofE  ft  Stahl,  all 
ot  Lyons,  for  appellee, 

PORTER,  7.  This  Is  an  action  by  one  bank 
to  recover  from  another  bank  the  amount  of 
a  draft,  whltdi  was  protested  and  not  paid. 
There  was  a  Judgment  In  favor  of  defendant, 
and  tbe  plaintiff  appeals. 

On  September  1,  1014,  Frank  0.  Johnson 
was  indebted  to  the  First  National  Bank 
of  Herlngtott  to  the  amount  of  f2,40T,  tor 
vrhlch  tbe  bank  held  bla  notes  secured  by 
certain  chattel  mortgages.  He  had  also  left 
with  the  bank  as  additional  security  a  pur- 
ported note  for  $2,200,  dated  Hay  10,  1014, 
payable  to  himself  or  order,  and  falling  due 
September  10,  1014,  which  was  signed  with 
the  names  of  fictitious  persons.  This  note 
had  been  in  the  bank's  possession  for  some 
time,  but  was  not  put  up  as  collateral  secu- 
rity imtil  June  2,  1014.  On  September  let, 
wben  the  notes  held  by  the  Herlngton  bank 
were  due,  Johnson  went  to  Lyons,  In  Rice 
county,  and  procured  from  defendant,  tbe 
Lyons  Exchange  Bank,  a  draft  for  $2,407, 
payable  to  F.  E.  Munaell  or  order.  Munaell 
was  president  of  the  Herlngton  bank,  but 
Johnson  was  not  Indebted  to  him.  In  pre- 
tended payment  for  tbe  draft  Johnson  gave 
tbe  Lyons  bank  his  check,  drawn  on  the 
Delaven  State  Bank,  representing  that  he  had 
funds  on  d^xwlt  there  sufficient  to  meet  it. 
He  had  no  account  in  the  Delaven  tjank.  Re- 
lying i^n  the  fraudulent  representations, 
the  Lyons  bank  Issued  tbe  draft  wbldi  Is  the 
subject  of  this  action,  accepting  Johnson's 
check  In  payment  therefor.  Johnstm  took 
the  draft  to  the  Herlngton  bank,  and  stated 
to  Mr.  Mnnsell  that  he  bad  obtained  It  ia 
payment  of  the  $2,200  collateral  note,  and  .de- 
sired to  take  up  that  note  and  to  pay  all 
bis  Indebtedness.  Munsell  Indorsed  tbe  draft 
in  hts  own  name  and  delivered  It  to  the  bank. 
At  tha  some  time  he  turned  over  to  Johnson 
the  notes  the  bank  held  against  blm,  and  also 
banded  him  the  collateral  note,  without  mark- 
ing it  paid.  It  had  never  been  indorsed  by 
Johnson.  Immediately  upon  being  notified 
that  tbe  defcaidant  had  stopped  payment  on 
the  draft,  the  plaintiff  repossessed  Itself  of 
the  secniitles  surrendered  to  Jobns<Mi  wben 
tltc  draft  was  accepted,  and  procured  from 
Johnson  and  wife  a  chattel  mortgage  secur- 
ing all  his  Indebtedness  to  the  bank,  and 
turned  back  to  blm  the  draft.  It  sent  tbe 
mortgage  to  the  re^ster  of  deeds  for  record. 
Subsequently,  upcm  the  advice  of  Its  at- 
torneys, the  bank  withdrew  the  mortgage 
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fiom  record,  and  In  the  presence  of  John- 
son destroyed  It. 

The  petition  alleged  that  Johnson  Indorsed 
and  delivereoi  the  draft  to  Munsell,  as  pres- 
ident, to  and  for  the  use  of  the  bank,  In  pay- 
ment of  an  Indebtedness  dne  from  Johnson 
to  the  banb,  that  the  bank  accepted  It  In  fnll 
payment  and  surrendered  to  Johnson  his 
notes  and  securities  and  canceled  his  In- 
debtedness. The  answer  stated  the  facts  re- 
lied upon  by  defendant,  showing  that  the 
draft  had  been  obtained  by  false  and  fraud- 
ulent representations  of  Johnson  and  without 
consideration.  It  alleged  that  the  Herlngton 
bank  was  not,  at  the  time  the  action  was 
brought  or  at  any  time,  a  good-faith  holder 
of  the  draft  In  due  course.  It  alleged  that 
F.  E.  Munsell,  president  of  the  bank,  knew 
Johnson  and  the  facts  concerning  the  ficti- 
tious note ;  that  Munsell  delivered  the  draft 
to  the  bank  without  any  liability  on  his  part, 
and  received  no  consideration  for  indorsing 
the  same;  that  the  securities  held  by  the 
bank  on  Johnson's  Indebtedness  were  worth- 
less ;  and  that  the  bank  parted  with  nothing 
of  value  in  consideration  for  the  delivery  of 
the  draft  One  of  the  principal  defenses  al- 
leged In  the  answer  was  that,  after  plaintiff 
was  informed  of  the  manner  in  which  John- 
son obtained  the  draft,  It  negotiated  with  him 
rnd  accepted  from  him  a  good  and  sufficient 
diattel  mortgage  upon  his  personal  prc^Jerty 
as  security  for  all  his  Indebtedness.  In  the 
amended  answer  defendant  sets  out  the  facts, 
showing. that  after  the  draft  had  been  pro- 
tested the  plaintiff  restored  Itself  to  the  posi- 
tion In  which  It  was  prior  to  the  time  the 
draft  came  into  Its  possession. 

[1]  1.  Complaint  Is  made  of  two  Instrac- 
tlons,  one  of  which  charged  that,  If  the  jury 
believed  from  the  evidence  that  the  instru- 
ment sued  upon  was  pade  payable  to  F.  E. 
Mnnsell  by  the  maker  thereof,  and  that  the 
plaintiff  bank  received  the  same  by  Indorse- 
ment from  Mnnsell,  and  that  the  Indoraemoit 
was  without  consideration,  then  pLaintiff 
would  not  be  a  holder  in  dne  course  and  for 
value.  I^e  second  of  these  Instructions 
reads: 

"If  yon  believe  from  the  evidence  taat  th« 
plaintiff  Is  not  a  bolder  in  dne  course,  for  value, 
as  hereinbefore  defined,  and  yoo  further  believe 
from  the  evidence  that  the  Issue  of  the  draft  sued 
upon  was  procured  by  F.  O.  Johnson  by  false 
and  fraudulent  representations,  and  that  the 
said  draft  was  issued,  no  consideration  having 
been  paid  therefor,  then,  aud  in  such  case,  you 
should  find  for  the  defendant." 

The  plaintiff  concedes  that,  If  these  In- 
structions state  the  law  correctly,  there  was 
nothing  left  for  the  Jury  but  to  find  for  the 
defendant.  In  view  of  the  undisputed  evi- 
dence. The  first  Instruction  merely  states 
the  law  as  to  whnt  is  meant  by  "n  holder  In 
due  course."  To  constitute  a  holder  In  due 
course  the  Instrument  must  be  negotiated ; 
that  Is,  must  be  held  by  Indorsement  if  paya- 
ble to  order,  or  by  delivery  If  payable  to 
bearer.    Gea.  Stat  191S,  $  6567;  Bank  v. 


Vaughn,  06  Kan.  402,  151  Paa  1118;  Nelson 
V.  Southworth,  93  Kan.  532,  539,  144  Fac. 
835.  In  the  case  last  ated  It  Is  said  that 
where  there  has  been  no  indorsement,  the 
holder's  rights  "are  no  greater  than  those  <rf 
the  payee."  Munsell  was  not  a  holder  of 
the  draft  In  doe  course  of  business,  because 
he  was  the  payee.  Was  the  plaintiff  a  hold- 
er in  due  course?  Among  the  conditions  re- 
quired by  the  Negotiable  Instruments  Law 
to  constitute  a  holder  in  due  course  is  "that 
he  took  It  in  good  faith  and  for  value."  Geo. 
Stat  1915,  {  6579  (3).  Munsell  was  pres- 
ident of  the  bank,  and  whatever  he  knew  con- 
cerning the  draft  the  bank  Imew,  aiLd  as  be- 
tween Munsell  and  the  bank,  the  latter  w^ 
not  a  holder  for  value.  It  paid  nothing  to 
MuDs^,  and  It  knew  he  had  parted  with 
no  consideration  when  be  obtained  the  draft 

The  plaintiff  relies  upon  the  case  of  Mann 
V.  Bank,  34  Kan.  746.  10  Pac.  150.  In  that 
case  a  note  was  made  payable  to  "Amos 
Whltely,  President.'*  Whltely  was  presi- 
dent of  the  CbampioQ  Machine  Ckmpany, 
and  in  fact  the  note  belonged  to  the  compa- 
ny. He  Indorsed  the  note  as  president  and 
the  company  also  indorsed  it  and  sold  it  be- 
fore matarlty  to  a  iMuik.  Of  course,  the 
bank,  havinf  taken  the  note  by  Indorse- 
ment, was  a  holder  In  due  course,  and  It  was 
held  that  It  coold  recover,  notwltbatandlns 
the  omslderation  for  which  the  note  was  gkf- 
en  had  failed.  If  the  note  had  been  exe- 
cuted to  the  bank  In  the  first  place,  it  would 
not  have  been  a  b(dd«>  In  doe  course,  and 
failure  of  the  consideration  would  have  been 
a  defense:  The  plaintiff  does  not  need  to 
rely  upmt  that  case.  The  same  thins  is  ex- 
pr^Hly  declared  In  the  Negotiable  Instru- 
ments Law,  of  whldi  section  6569  of  the  Gen- 
eral Statutes  of  1915  reads: 

"Where  an  instrnment  Is  drawn  or  indorsed  to 
a  person  as  cashier  or  other  fiscal  officer  of  a 
bank  or  corporation,  it  is  deemed  prima  facie 
to  be  payable  to  the  bank  or  corporation  of 
wbicli  he  is  such  officer,  and  may  be  negotiated 
by  either  the  indorsement  of  the  bank  or  corpo- 
ration or  the  indorsement  of  the  officer." 

The  draft  In  this  case,  howevw,  was  not 
made  payable  to  Munsell  as  presldMit  It 
was  not  the  intention  that  It  should  pass 
to  the  bank  until  It  had  been  Indorsed  by 
the  payee.  To  constitute  the  bank  a  holder 
In  due  course  required  an  indorsement  but 
when  we  come  to  the  proof  It  appears  that 
the  payee  obtained  the  draft  without  con- 
sideration and  indorsed  It  to  the  bank  with- 
out consideration.  So  In  Its  last  analysis 
the  transaction  Is  the  same' as  though  the 
draft  liad  been  made  payable  direct  to  the 
bank.  It  could  not  then  claim  to  be  a  holder 
In  due  course. 

[2]  2.  For  another  sufficient  reason  the 
Judgment  must  be  sustained.  Tlie  undisput- 
ed facta  are  that,  when  the  Herington  bank 
learned  of  the  manner  In  which  the  draft 
had  been  obtained  and  that  it  had  been 
protested,  the  bank  made  a  new  arrange- 
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v^ent  nlth  JxAinson,  repouessing  Itself  of  all 
tbat  It  had  surrendered  In  the  way  of  notes 
and  aecurities,  and  taking  a  chattel  mort- 
gage to  secure  the  old  Indebtedness  and  the 
expenses  Incorred.  The  mortgage  recited  the 
new  arrangement  as  follows: 

**It  is  hereby  agteed  that,  said  Johnson  bar- 
ing  given  one  certein  draft  Issued  by  the  Lyons 
ETxc&ange  Bank  of  Lyons,  KaDftnn,  Number 
144.532  in  favor  of  F.  E.  Muosdl,  for  |2,407.00, 
dated  September  1, 1914,  said  draft  baviog  been 
protested  for  uonpayinent,  that  in  tiie  event  of 
its  collection  by  the  said  first  National  Bank  of 
Herington  the  proceeds  of  the  same,  after  pay- 
ing all  expenses,  shall  be  applied  to  the  payment 
of  the  above-described  indebtedness." 

This  diattel  mortgage  covered  all  crops  on 
Johnson's  ffeirm,  all  his  cattle,  horses,  bug- 
gies, wagons,  harness,  and  machinery  of  ev- 
ery descrlpticHi,  and  was  ^ven  to  Becnie  pay- 
ment of  1^506.87.  representing  the  Identical 
Indebtedness  Johnson  to  the  bank,  for 
which  tbe  draft  had  been  accepted,  and  ex- 
penses incurred  since  the  draft  went  to  pro- 
test By  the  express  terms  ot  the  contract 
plaintiff  undertakes  to  prosecute  this  action 
for  the  benefit  of  Johnson  In  order  to  pro- 
tect him  by  ccdlectlng  tlie  draft  on  the  the- 
ory that  it  Is  a  holder  in  due  course.  Any 
sum  recovered  In  the  action  would  inure  to 
the  benefit  of  Johnson,  who  paid  nothing  for 
the  draft,  and  who  obtained  it  through  rank 
fraud,  ^nce  plalnUtF  was  fully  restored  to 
its  former  position,  and  had  In  its  possession 
all  the  evidence  of  indebtedness  that  It  had 
exchanged  for  the  draft,  and  the  same  or 
better  security  therefor  than  it  possessed  be- 
fore the  draft  sued  upon  was  issued,  it  can- 
not claim  to  be  a  holder  for  value.  The  Ne- 
gotiable Instruments  Law  declares  that,  ex- 
cept to  the  extent  of  the  amount  paid  by  him 
before  he  learned  of  the  infirmity,  even  a 
bolder  in  due  course  is  not  protected. 

"Where  the  transferee  receives  notice  of  any 
infirmity  in  tbe  instrument  or  defect  in  the  title 
of  tbe  person  acgotiating  the  same  before  he  has 

Said  the  full  amount  agreed  to  be  paid  therefor, 
e  will  be  deemed  a  holder  in  due  course  only 
to  the  extent  of  the  amount  tlieretofoxe  paid  by 
him."   Gen.  Stat.  1915,  {  6581. 

When  the  Mann  Case,  supra,  was  before 
the  court  for  the  tlrst  thne  (30  Kan.  412,  421, 
i22,  1  Pac.  579.  583).  Mr.  Justice  Brewer 
stated  the  general  rule: 

'*That  a  bona  fide  holder  is  protected  to  the 
amount  be  has  paid,  or  lost,  by  virtue  of  the  dis- 
count. •  *  *  When  he  lias  parted  with  notli- 
ing,  there  Is  nothing  to  protect." 

It  may  be  Insisted  that  the  rights  of  the 
liaitk  became  fixed  before  It  learned  of  the 
infirmity;  but  it  hod  not  parted  irrevocably 
with  anything  of  value.  It  was  able  within 
a  few  hours,  and  before  the  rights  of  third 
persons  had  been  affected,  to  restore  itself 
to  its  former  position. 

Another  rule  which  plaintiff  Invokes,  that, 
of  two  innocent  iiersons,  the  one  whose  negli- 
gence placed  it  in  the  power  of  others  to  do 
wrong  most  suffer,  rather  than  the  one  who 
Is  not  at  ftinlt,  can  hardly  be  said  to  apply. 
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since  the  plaintiff  has  not  suffered  an  actual 
loss,  but  is  seeking  to  better  its  situation  at 
the  loss  of  the  defendant. 

Instruction  number  one  requested  by  the 
plaintiff  was  properly  refused.  Banik  v. 
Beld,  86  Kan.  246,  120  Paa  339.  It  charged 
tbat  plaintiff  was,  on  the  admitted  facts,  a 
holder  in  due  course,  unless  the  Jury  should 
find  "tbat  F.  E.  MunseU  knew  or  had  reason 
to  know  that  Frank  O.  Johnson  obtained 
the  draft  sued  on  from  the  defendant  fraud- 
ulently and  without  consideration."  It  en- 
tirely omitted  any  reference  to  "knowledge 
of  each  facts  tbat  his>  action  in  taking  the 
instrument  amounted  to  bad  faith."  Gen. 
Stat.  1915,  i  6583.  See  livens  v.  Hoover, 
93  Kan.  661,  667,  146  Pac.  877. 

We  find  no  error  In  the  instructions  given 
or  in  the  refusal  of  those  requested.  Aftw 
the  d^endant  had  offered  evidence  to  estab- 
lish the  fraudulent  manner  In  which  tbe 
draft  was  procured,  the  burden  fell  upon 
plaintiff  to  show  that  it  was  a  holder  In  due 
coarse.  Abmeyer  t.  Bank,  76  Kan.  877,  92 
PRC  1109.  The  general  verdict  in  defend- 
ant's favor  Is  a  fliMjing  of  every  issue  of  fact 
against  plaintiff. 

The  judgment  Is  affirmed.  All  tbe  Justices 
coDcnrrlng, 

On  Rehearing. 

In  the  opinion  by  way  of  argument  was 
made  the  statement: 

"So  in  Its  last  analysis  tbe  transaction  la 
the  same  as  Uiough  the  draft  bad  been  made 
payable  direct  to  the  bank.  It  oould  not  thm 
aUUm  to  be  a  holder  in  due  oovrte.'* 

This  Statement  Is  seised  upon  to  fonu  the 
basis  oi  a  vtgoroiw  and  ably  aisued  petition 
for  a  rehearing.  The  portion  not  Italidsed  is 
conceded  by  counsel  to  be  correct.  The  state- 
ment that  "It  [the  bank]  could  not  then  claim 
to  be  a  holder  In  due  course,"  it  Is  claimed, 
is  wholly  at  variance  with  Qie  d^nltion  ot 
what  constitutes  a  bolder  in  due  course  in 
the  Negotiable  Instruments  Iaw  as  construed 
by  the  decided  cases.  It  is  said  by  oounsel: 
"Certainly,  if  the  payee  of  a  bank  draft  has 
no  notice  of  any  fraud  in  the  inception  of  the 
draft,  he  may  hold  the  drawer,  when  such  payee 
has  given  valnablo  consideration  for  the  draft. 
He  becomes  a  bolder  In  due  course  as  such  is 
defined  by  the  Negotiable  Instruments  Act. 
•  *  •  It  would  be  contrary  to  present>day 
custom  and  Ordinary  business  usage  to  hold 
that  the  payee  oi  a  bank  draft,  having  obtained 
such  bank  draft  from  the  ponjiaser  thcrc<^ 
for  value  and  in  good  faith,  cannot  maintain 
an  action  against  the  drawer  of  such  draft  for 
tlie  face  value  thereof,  when  payment  on  audi 
draft  is  refused." 

Various  sections  of  the  Negotiable  Instru- 
ments Act  are  quoted  to  sustain  plaintiff's 
contention,  lucludlag  section  Uo22,  Gen.  Stnt. 
1915,  which  provides  in  part  that: 

"  'Holder'  means  tbe  payee  or  indorsee  of  a 
bill  or  note,  who  is  in  possession  of  It,  or  the 
bearer  thereof." 

The  foregoing  is  from  the  section  of  the 
act  defining  In  general  terms  what  certain 
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words  used  In  ttie  body  of  the  act  mean ;  bat 
obviously  this  section  does  not  In  the  slight- 
eat  respect  attempt  to  dlstlngTilsh  between 
various  kinds  of  "holders,"  or  to  state  what 
will  constitute  **a  holder  tn  due  course."  It 
Is  conceded  that  the  plaintiff  bank  was  a 
holder  of  the  draft  in  controversy.  Was  it  a 
bona  flde  holder?  Was  It  a  holder  in  due 
course?  These  were  controlling  questions  on 
the  trial  of  the  case,  but  section  6522  does 
not  answer  or  shed,  any  llglit  upwi  them. 
The  Negotiable  Instruments  Law  is  the  re- 
sult of  years  of  study  and  effort  by  legal 
minds  to  secure  a  uniform  code  covering  the 
field  of  controversy  in  respect  to  such  Instru- 
ments, and  if  the  general  definition  of  words 
used  In  the  body  of  the  act,  as  expressed  in 
section  6522,  had  been  intended  to  include 
what  constitutes  a  holder  in  due  course,  the 
preparation  and  adoption  of  article  8  of  the 
act,  specifically  defining  "a  holder  In  due 
course"  and  his  rights,  must  have  been  a 
work  of  supererogation. 

The  statement  in  the  opinion  that  the  sit- 
uation was  the  same  as  though  the  plaintiff 
bank  had  been  the  payee  named  in  the  draft 
was  not  necessary  to  the  decision,  and  no 
part  of  the  statement  formed  a  basis  for  the 
conclusion  reached  by  the  court.  The  state- 
ment may  therefore  be  considered  as  elimi- 
nated from  the  opinion.  The  conclusion  that, 
If  the 'bank  had  been  the  payee,  it  could  not 
claim  to  be  a  holder  in  due  course.  Is,  how- 
ever, a  statement  of  law  which  finds  strong 
support  in  dedslons  construing  the  Uniform 
Negotiable  Instruments  Law,  although  the 
question  Is  one  upon  which  the  courts  are 
not  In  harmony. 

"There  is  some  conflict  in  the  deciaions,  under 
the  NeROtiable  Instraments  Law,  aa  to  whether 
the  payee  may  be  a  header  in  due  course.  It 
has  been  held  in  Iowa,  Missouri,  Oregon,  and 
Washington  that  he  is  not  a  bolder  in  due 
course  under  such  statute.  On  tbe  other  hand, 
it  has  been  held  in  Alabama,  Maasachusetts, 
and  New  York  that  the  payee  may  be  a  header 
in  due  course.  In  England  tbe  dccisicmB  con- 
struing the  Bills  of  Exchange  Act  are  more 
or  less  confiictiog ;  it  being  held  in  some  cases 
that  the  payee  is  not  a  holder  in  due  course, 
while  in  a  later  decision  the  authority  of  earlier 
decisions  has  been  at  least  limited  on  the 
theory  of  an  estoppel.  In  Canada  it  has  been 
held  that  the  payee  may  be  a  holder  in  due 
course."    8  O.  J.  469. 

The  following  text  from  the  same  compila- 
tion is  directly  In  point,  and  sustains  -the 
statement  In  the  opinion  to  which  objection 
is  made: 

"On  the  other  hand,  one  who  is  in  effect  the 
payee  is  not  a  holder  in  due  course,  although 
the  bill  or  note  ia  made  payable  to  anotbw  and 
then  transferred  to  the  real  payee."  8  C.  J. 
409.    (Italics  ours.) 

In  this  case  the  draft  was  made  payable 
to  another  (Munsell)  and  by  him  indorsed  to 
tSxe  bank.  So  that.  If  we  were  to  regard  tbe 


bank  as  fn  effect  the  payee,  this  authority 
sustains  our  stat^ent  that  the  bank  would 
not  then  be  a  holder  In  due  course.  Tbe  text 
quoted  cites  and  Is  sustained  by  Johnson  t. 
Harrison,  177  Ind.  240,  07  N.  B.  980,  SO  U 
R.  A.  (N.  S.)  1207. 

Among  the  authorities  cited  in  Corpus  Ju> 
ris  upholding  the  other  vleV  are  Armstrong 
V.  Exchange  Bank,  133  U.  S.  433,  10  Sup.  Ct 
450,  33  L.  Ed.  747,  and  Liberty  Trust  Co.  v. 
TUton,  217  Mass.  462,  105  N.  E.  605,  and  note 
to  the  &ame  case,  L.  R.  A.  1915B,  144.  Both 
cases  are  cited  in  plainUfTs  petition  for  a 
rehearing.  The  first  was  decided  in  1889,  be- 
fore the  adoption  of  the  Uniform  Negotiable 
Instruments  Law.  ,  We  refer  to  the  cases 
merely  to  show  that  this  contention  raised 
by  the  petition  Is  one  upon  which  there  is  a 
conflict  of  authority.  Manifestly,  an  expres- 
sion of  our  view  of  the  interesting  question 
would  not  at  this  time  be  profitable.  The 
question  Is  not  involved  in  the  present  action, 
for  the  reason  that  the  draft  sued  upon  re- 
quired the  indorsement  of  Munsell,  the  payee, 
before  plaintiff  could  become  a  bolder  at  all, 
and  because  he  paid  nothing  for  It,  and  re- 
ceived nothing  In  consideration  for  bis  In- 
dorsement, the  plaiutift  was  not  a  holder  in 
due  course.  See  authorities  dted  in  the  orig- 
inal opinion. 

It  is  complained  that  the  court  had  no 
right  to  assume  as  a  fact  that  tdb  $2,200 
note,  which  Johnson  left  with  the  plaintiff  as 
collateral,  was  not  genuine,  but  was  signed 
with  the  names  of  fictitious  persons.  It  is 
said  this  fact  was  not  proved.  The  answer 
alleged  that  the  signatures  were  fictitious 
and  that  the  note  was  not  genuine.  MunselL 
president  of  the  bank,  was  examined,  a  year 
and  four  months  after  the  draft  was  protest- 
ed, as  to  his  knowledge  respecting  the  parties 
lo  the  note,  and  he  testified  that  he  did  not 
know  either  of  the  alleged  makers  of  the 
note,  and  had  made  no  Inquiry  about  the 
note,  except  from  Johnson.  He  sui^osed  the 
note  was  genuine,  but  understood  it  was 
claimed  by  defendant  to  be  a  forgery.  The 
defendant  had  raised  the  issue,  and  while  It 
produced  no  witness  to  swear  that  tlie  note 
was  fictitious,  neither  did  plaintiff  produce 
evidence  that  the  parties  purported  to  have 
signed  it  ever  existed.  It  would  seem  that, 
the  facts  being  naturally  more  within  the 
scope  of  plaintiff's  knowledge  than  defend- 
ant's, it  ought  not  to  have  been  difficult  fur 
plaintiff  to  assume  the  burden  and  show  tbat 
the  note  was  genuine.  As  there  was  no  evl- 
dmce  connecting  the  plaintiff  with  fraud  In 
the  inception  of  the  note,  the  assumption  in 
the  opinion  that  the  note  was  fictitious  did 
not  prejudice  plaintiff. 

A  rehearing  Is  denied.  All  tbe  Justices 
concnrrlng. 


Digitized  by  Google 


Kan.) 


KINGTON 


T.  BWABT 


141 


KINGTON  T.  BWABT  et  aJ.    (No.  20448.) 

(Su^«me  Court  oC  Kansas.    March  10,  1917. 
Behsaring  Domled  April  13,  1917.) 

(Syllabua  hy  the  OourtJ 

1.  VrWDOB  AND  PUECHASEB  «=>315(3>— VEN- 
DOR'S Possession — Diabilitt  foe  Taxes. 

A  contract  for  the  sale  and  pnrchaae  of  a 
tract  of  land  was  entered  into  in  1906.  A  wax- 
ranty  deed  from  the  grantor  to  the  purdiaser 
and  the  purchase  money  were  placed  in  escrow 
to  be  held  until  the  gjantor  perfected  his  title 
as  against  a  third  party.  The  land  was  atM 
for  the  taxes  of  1906,  and  in  1910,  whUe  the 
litigation  between  the  grantor  and  the  third 
party  was  pending,  a  tax  deed  issued,  which 
cut  off  the  rights  of  all  the  parties.  In  a  con- 
troversy over  the  ownership  of  the  fund  deposit- 
ed in  escrow  tiie  case  turned  upon  the  quetttiou 
upon  which  of  the  parties  to  the  contract  rest- 
ed the  oUigati<»i  to  pay  the  taxes  ot  1906. 
Held,  there  was  snfficient  evidence  to  the  effect 
that  the  grantor  continued  in  uossession  to  sus- 
tain a  judgment  tiiat  it  was  his  duty  to  pay  the 
taxes. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  931.] 

2.  Evidence  ig=»208(3),  266(7)— PiBADinas— 
Admissions— Con  cr.u  HI  VENE8S. 

Although  admissions  contained  in  a  pleading 
of  a  party  in  other  litigation  are  admissible 
against  him  in  a  subsequent  action  between 
mm  aod  a  stranger,  they  are  not  cooclusive 
of  the  facta  alleged,  but  are  open  to  eiiflana- 
ti(H)  or  rebuttal.  They  are  admissible  as  state- 
ments against  the  present  Interest  of  the  party 
who  made  them. 

[Ed.  Note.— For  other  cases,  see  IMdenc^ 
Cent.  Dig.  S§  715.  1035.] 

Appeal  from  District  Court,  Finney 
County. 

Action  by  OrvIUe  Kington  against  John 
McClurg  Ewart,  revived  after  his  death  by 
Elizabeth  Ewart  as  administratrix,  and  B. 
J.  Pyle,  rerlved  after  his  death  In  the  name 
of  his  executor,  and  O.  B.  Looney  Interrened. 
Judgment  for  Looney,  and  the  other  parties 
to  the  action  appeal.  Affirmed. 

Milton  Brown,  of  Oklahoma  City.  OkL, 
and  Mulvane  &  Gault  and  D.  B.  Hlte,  all  of 
Topeka,  for  appellants.  B.  J.  Hopkins,  Al- 
bert Hosklnson,  and  B.  W.  Hosklnson.  all  of 
Gaidm  Olty,  for  appellee. 

POETER,  J.  This  action  was  commenced 
In  August,  1906.  Originally  it  Involved  the 
right  to  possession  of  the  west  half  of  the 
northwest  quarter  of  section  32,  township 
25,  range  32,  In  Finney  county,  which  the 
plaintiff,  Kington,  claimed  to  own..  The  de- 
fendant John  McClurg  Ewart  claimed  title 
under  a  tax  deed,  from  which  plaintiff  as- 
serted the  right  to  redeem.  Prior  to  the 
commencement  of  the  action,  Ewart  had  con- 
tracted to  sell  to  O.  B.  Looney  at  $4  an  acre 
the  quarter  section  which  included  the  80 
acres  in  controversy.  Under  their  contract 
made  in  1905,  Ewart  was  to  perfect  his  title 
to  the  land  claimed  by  plaintiff.  A  warran- 
ter deed  for  the  quarter  section  from  Ewart 
to  Looney  was  deposited  with  B.  J.  Pyle,  to- 


gether with  title  Bom  of  $640  d^maited  by 
Looney,  to  be  hdd  until  Kington's  claim 
was  diEQK»ed  of.  The  case  went  to  trial  and 
resulted  In  a  iudgmeiM:  in  flavor  of  Ewart, 
from  which  Kington  aiqiiealed.  Althougb  not 
a  party  to  the  Judgment,  O.  B.  Looney,  by 
stipulation  witb  Kington  and  by  leave  of 
court,  entered  hfs  am}eanLnce  and  submitted 
a  brief  In  this  court  In  support  of  the  judg- 
ment rendered  In  Ewart's  favor,' the  stipula- 
tion reciting  Qiat  be  was  the  real  party  In 
Interest  by  virtue  of  his  contract  of  pur- 
chase. On  July  7,  1911,  the  judgment  was 
reversed  and  a  new  trial  ordered.  Kingtcm 
V.  Ewart,  85  Kan.  292,  116  Pac.  495.  Ewart 
paid  the  taxes  on  the  Kington  80  acres  for 
the  year  1905,  but  the  land  was  sold  for  the 
taxes  of  1906,  and  in  1910  a  tax  deed  issued. 
which  has  cut  off  tbe  rights  of  all  the  par- 
ties to  the  original  controversy. 

After  the  cause  bad  been  returned  to  tbe 
trial  court  Ewart  died,  and  the  action  was 
revived  in  the  name  of  Elizabeth  Ewart,  his 
administratrix.  E.  J.  Pyle  was  made  a  par- 
ty, and  when  he  died  the  action  was  revived 
in  the  name  of  his  executor.  In  December," 
1914,  by  agreement  of  all  the  parties,  an  or- 
der of  court  was  entered,  by  which  Pyle's 
executor  deposited  the  $640  and  the  deed 
with  the  clerk  of  the  court,  and  was  thereby 
released  from  further  liability.  In  March, 
1914,  Kington  and  Elizabeth  EHvart  agreed 
on  a  settlement  by  which  a  decree  was  to  be 
entered  quieting  the  title  to  the  Kington  80  In 
favor  of  the  estate  of  John  McClurg  Ewart, 
grantor  In  the  deed  to  I^ooney.  Mrs.  Ewart 
was  to  make  a  quitclaim  deed  as  sole  legatee 
and  administratrix,  and  deliver  the  same  to 
the  clerk  of  the  court  for  Looney's  benefit; 
and  after  the  payment  of  court  costs,  the 
purchase  money  was  to  be  divided  between 
the  attorneys  for  Kington  and  for  the  Ew- 
arts.  Supplemental  pleadings  were  filed  ask- 
ing the  court  to  carry  into  effect  this  ar- 
rangement by  a  proper  decree.  The  sole 
controversy  now  arises  over  the  disposition 
of  the  fund  In  the  hands  of  the  clerk  of  the 
court.  On  the  theory  that  he  has  never  ob- 
tained the  title  he  contracted  for,  Looney 
resisted  the  efforts  of  the  other  parties  to 
obtain  possession  of  the  fund.  The  trial 
court  held  Looney  entitled  to  a  return  of 
the  purchase  money  deposited  by  hira,  upon 
the  ground  that  Ewart  had  permitted  the 
land  to  be  sold  for  the  taxes  of  190(1,  and 
thereby  had  rendered  himself  incapable  of 
conveying  the  title.  It  Is  from  this  Judgment 
the  appeal  is  taken.  ' 

[1]  The  correctness  of  the  Judgment  de- 
pends wholly  upon  the  question  of  whose 
duty  it  was  to  pay  the  taxes  of  1906.  The 
appellants'  contention  Is  that  Looney  be- 
came the  owner  of  the  property  as  of  No- 
vember, 1905,  when  the  contract  was  made 
and  the  purchase  money  and  deed  were  plac- 
ed In  escrow,  that  as  sacb  owner  It  was  bis 
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duty  to  pej  the  taxes,  and  Us  loss  If  he 
permitted  the  land  to  go  to  tax  deed.  Each 
dde  relies  upon  estoppeL  AppeUants  Inidst 
Looney  Is  estopped  from  now  clatmlng  It 
waa  Ewarf  a  duty  to  pay  the  taxes  because 
of  the  stipulation  filed  In  this  court  on  the 
ot^  appeal  in  which  he  asserted  be  was 
the  real  party  in  interest  and  the  equitable 
owner  of  the  land;  also  that  he  la  estopped 
by  the  position  taken .  by  blm  In  certain 
ejectment  actions  InrolTlng  the  same  {oop- 
ert7  and  brought  by  parties  dalmlng  under 
the  tax  deed  of  1910.  Appellees  on  the  other 
hand  Insist  that  Bwart's  administratrix  is 
estopped  from  claiming  It  was  not  his  duty 
to  pay  the  taxes  subsequent  to  the  year  1905, 
because  of  the  position  taken  by  blm  In  Au- 
Kust,  1000,  when  he  filed  an  answer  to  King- 
ton's petition  In  this  case  and  admitted  that 
he  held  possession  of  the  land.  If  there  are 
any  equities  In  the  case  In  favor  of  one  par- 
ty and  against  the  other,  we  hare  failed  to 
find  them.  Both  i>arties  in  the  course  of 
this  litigation  have  taken  positions  more  or 
less  at  variance  with  those  asserted  by  them 
at  other  times;  but  if,  as  Ewart  alleged  in 
his  answer,  he  was  In  possession,  the  fact 
that  he  had  contracted  to  sell,  and  that  the 
conveyance  and  purchase  money  were  placed 
in  escrow,  to  be  delivered  when  he  perfected 
his  title  against  Kington,  did  not  relieve  him 
from  the  obligation  to  pay  taxes  on  the  land 
lip  to  the  time  he  was  prepared  to  complete 
the  conveyance  and  deliver  possession.  His 
unqualified  admission  that  he  was  in  posses- 
sion made'  at  an  early  stage  of  the  prolonged 
litigation  and  when  no  adverse  tax  claims 
had  arisen  must  be  held  evidence  sufficient 
to  sustain  the  judgment  of  the  trial  court 

[2]  The  theory  that  he  is  estopped  to  claim 
the  contrary  cannot  be  sustained.  Although 
the  admission  was  made  in  this  action,  It 
was  by  way  of  an  answer  filed  in  respect  to 
another  issue  in  litigation,  to  which  at  that 
time  Looney,  who  attempts  to  raise  the  es- 
toppel, was  not  a  party.  The  present  contro- 
versy over  the  ownership  of  the  fund  d^wsit- 
ed  by  Looney  Is  not  the  same  lltlfration,  and 
it  is  well  settled  that  a  party  is  not  estopped 
by  an  admission  made  In  a  pleading  In  oUier 
litigation.  The  admission  had  only  the  effect 
of  a  waiver  of  proof  as  to  possession  in  the 
litigation  between  the  original  parties.  "But 
this  effect  ceases  with  that  litigation  Itself: 
and  when  we  arrive  at  other  litigation  and 
seek  to  resort  to  the  parties'  statements  as 
embodied  In  the  pleadings  of  prior  litiga- 
tions, we  resort  to  them  merely  as  quasi  ad- 
missions— ^1.  e.  ordinary  statements,  which 
now  appear  to  tell  against  the  party  who 
then  made  them."  2  WIgmore  on  EMdence, 
S  1005. 

The  admission  is  taken  merely  as  some 
evidence  because  It  Is  a  statnnent  of  one  of 
the  parties  against  his  present  interest  An 


ahand<»ied  pleading  was  hdd  .to  be  in  the 
nature  of  an  admiaaion  and  recelvatde  in  evi- 
dence for  what  it  was  worth.  Watt  t.  Rail- 
way Co.,  82  Kan.  458, 108  Pae.  811.  In  BreiT 
T.  Rains;  84  Kan.  SflO,  IIB  Pac  U4,  a  peti- 
tion filed  in  a  prevtons  action  by  d^'mdant 
was  held  admissible  in  erldoice  in  a  later 
action  against  him,  if  it  contained  itote- 
ments  material  to  the  Issue  in  the  nature  of 
admissions  or  allegations  tending  to  «mtra- 
dlct  his  testimony.  Other  cases  in  point  are 
Arkansas  City  v.  Payne,  80  Kan.  353,  102 
Pac.  781,  18  Ann.  Cas.  82 ;  Meek  v.  THsal,  87 
Kan.  319,  124  Pac.  160;  Bank  v.  Duncan,  80 
Kan.  196,  101  Pac.  092.  2S  .L.  B.  A.  (N. 
327;  note,  18  Ann.  Cas.  70,  86. 

It  is  urged  with  mnch  insistence  that  the 
court  erred  In  permitting  Looney  to  testis 
to  transactions  had  with  Ewart  in  the  Iat> 
ter's  lifetime.  His  testimony  was  that  when 
the  contract  for  the  sale  of  the  land  was 
made  with  Ewart  it  was  in  writing,  that  the 
paper  was  lost,  that  he  had  searched  and 
failed  to  find  it  He  was  then  permitted 
over  appellant's  objection  to  testify  to  its 
contents,  and  said  that  it  cmtained  the 
somewhat  remarkable  provision  that  after 
Ewart  perfected  his  title  he  was  to  make  a 
"new  deed"  to  the  land.  One  of  the  reasons 
urged  for  sustaining  the  judgment  Is  that 
the  court  must  have  found  the  agreement  to 
make  a  new  deed  a  condition  precedent  the 
failure  of  which  was  a  breach  of  the  con- 
tract of  sale.  As  any  subsequently  acquired 
title  In  Ewart  would  pass  to  Looney  by  the 
warranty  deed  placed  in  escrow.  It  would 
seem  that  a  provision  In  the  contract  requir- 
ing a  new  conveyance  after  perfecting  title 
was  a  wholly  onnecessary  and  useless  for- 
mality ;  and  If  the  right  to  the  fund  in  ques- 
tion or  the  right  to  specific  performance  of 
a  contract  of  sale  depended  upon  such  a  pro- 
vision, it  is,  we .  think,  quite  clear  that  a 
court  of  egnlty  would  not  regard  the  failure 
to  make  a  new  conveyance  as  of  much  Im- 
portance. The  testimony  was  not  incom- 
petent on  the  ground  that  It  concerned  a 
transaction  with  a  deceased  person.  It  wns 
the  same  as  though  the  writing  Itself  had 
been  produced.  Its  existence  as  a  writing 
prior  to  the  death  of  one  of  the  parties  to 
It  was  established  and  Its  loss  accounted  for. 
Looney's  appearance  In  this  court  claiming 
to  be  the  equitable  owner  of  the  land  and 
the  real  pariy  In  Interest  did  not  amount  to 
an  assertion  that  he  was  in  possession  of 
the  land.  We  fail  to  find  in  the  stipulation 
or  in  any  papers  and  briefs  filed  in  this  court 
the  statement  or  admission  that  he  was  ever 
In  possession.  On  the  other  hand,  as  already 
observed,  Ewart's  admission,  made  In  1006. 
that  he  was  in  possession,  together  with  all 
the  facts  and  circumstances  of  the  case,  war- 
rants an  affirmance  of  the  Judgment 

It  Is  affirmed.  AIT  the  Justices  concurrlnsr. 
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CASaOUL  r.  BOWBRSOOE.   (No.  20762.) 
(Snprsme  Court  of  Kumb.  April  7, 1917.) 

(Syllabut  by  the  Court.) 

1.  CONTBAOTB  ^319(2)— BdILDIHO  CONTUOt 

— Recovebt. 
In  an  action  by  a  contractor  to  recover  for 
part  performance  of  a  contract  to  cooatniet  a 
reinforced  concrete  Soor  in  a  warehouse  which 
burned  before  the  floor  was  completed,  recov- 
ery cannot  be  predicated  on  the  fact  that  the 
owner  declined,  on  request  of  the  contractor,  to 
rebuild  the  warehonae,  or  on  the  fact  that  the 
owner  collected  insurance  on  the  building,  pur- 
chased before  the  contract  was  made. 

[Ed.  Notfc— For  otfaer  cases,  see  Contracts, 
Cent.  Dig.  M  1499,  1602.] 

2.  OowTRAcra  ^»319(2)— Butlding  Contbact 
— DEBTBuoTioir  or  Building — ^Recovebt. 

In  sodi  a  easst  reeorery  is  limited  to  the 
amount  of  contiAet  work  don&  whldi  at  the  time 
the  atructure  was  destroyed  had  become  so  far 
identified  with  it  that  the  material  furnished  and 
labor  perfonned  would  have  inured  to  the  own- 
er's benefit  as  contemplated  by  the  contract, 
if  destruction  bad  not  occurred. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cmt.  Dig.  H  1498^  1602.] 

Johnston,  C  J.,  and  Dawson,  X.  dissenting  in 
part 

Appeal  from  District  Court,  Douglas 
Connty. 

Action  by  Bfartin  Carroll,  doliv  bnslneBS 
as  ttie  Martin  Carroll  Company,  against  J. 
D.  Boweraock,  doing  business  as  the  Lawrence 
Paper  Manufacturing  Company.  Judgment 
for  plalntifr,  and  defendant  appeals.  Re- 
versed, and  cause  remanded,  with  directions. 

J.  D.  Bowersock  and  Robert  B.  FiExell. 
both  of  Kansas  City,  Mo.,  and  M.  A.  Oorriil, 
of  Lawrence,  for  appellant.  &  D.  Bishop,  ot 
Lawrence,  for  Bppdle& 

BITBOH,  J.  Hie  action  was  one  to  recor- 
«r  for  part  perfotmance  of  a  contract  to  con- 
struct a  reinforced  concrete  floor  in  a  ware- 
honae, which  was  destroyed  by  fire  before 
flu  floor  was  oompleted.  The  lAaintlff  recov- 
ered, and  Uw  defendant  appeals. 

The  owtract  was  formed  1^  acc^tance  of 
the  fcdlowlng  proposal: 

"We  hereby  propose  to  furnish  all  labor  and 
material,  and  construct  reinforced  concrete  floor 
in  warehouse  with  necessary  columns  and  col- 
umn footings,  asing  Turner  system  of  reinforc- 
ing as  designed  by  C.  A.  P.  Turner  of  Uiu- 
aeapoIisL  Mum.  This  floor  to  consist  of  a  7" 
rough  stab,  mix-1-2-1,  with  a  %"  finish  toft, 
B^-1-2,  for  the  sum  of  eighteen  hundred  and 
twenty-five  (91,825)  dollars. 

"This  floor  to  be  designed  for  a  working  load 
of  400  lbs.  per  sq.  ft,  and  a  test  load  of  800 
lbs.  per  sq.  ft,  and  is  guaranteed  to  comply  in 
all  respects  with  these  requirements. 

"We  proiMse  to  oee  the  old  floor  now  in  place 
for  forms  for  concrete,  but  will  cut  tbe  old  floor 
away  from  walls  and  remove  all  or  part  of  the 
upper  floor,  the  subfloor  and  joists  to  remain  iu 
place.  We  are  to  have  the  use  for  construction 
putposes  of  any  of  tbe  old  lumber  removed. 

"We  will  begin  the  work  when  the  details  are 
received  or  within  two  weeks  from  this  date,  and 
complete  same  within  two  weeks  after  reinforc- 
ing steel  is  received. 


"Payment  for  this  work  to  be  made  as  follows: 

"$e0O.0O  when  footings  and  reiafordng  steel 
sre  in  place. 

"$600.00  whm  concrete  of  floor  slab  Is  poured. 

"1376.00  when  work  is  completed. 

"The  balance  of  $260.00  to  be  retained  for 
sixty  days,  and  to  be  due  and  payable  at  that 
time  providing  contract  has  been  satisfactorily 
completed. 

"It  is  also  agreed  that  the  Lawrence  Paper 
Manufacturing  Co.  will  have  the  right  to  test 
this  floor  with  a  superimposed  load  of  800  lbs. 
per  sq.  ft.,  sixty  (60)  days  after  completion  of 
same." 

The  plaintiff  gave  testimony  abstracted  as 
follows : 

"That  the  flrst  work  to  do  under  the  contract 
was  putting  in  concrete  footings,  then  building 
ptllare  on  these  footings,  then  laying  the  con- 
crete floor  on  top ;  that  the  columns  are  given 
form  by  building  wooden  boxes  the  dwired 
height,  putting  in  reinforcing  rods  connected  at 
the  bottom  with  dowels,  and  pouring  the  boxes 
full  of  concrete;  that  then  the  floor  rods  are 
so  laid  so  that  they  come  over  Into  a  bell  on  top 
of  the  column  made  by  bending  the  column  roes 
over  horisontally  iu  four  directions  at  the  top, 
and  running  the  floor  rods  Into  the  bell  so  form- 
ed; that  when  he  last  saw  the  building  the  foot- 
Idks  vrere  all  in,  the  column  rods  set  up  and 
forms  made,  but  no  floor  rods  had  been  laid; 
that  no  cement  had  been  poured  in  the  columns 
at  the  time  of  the  flre,  and  very  few  floor  rods 
bad  then  been  put  in  place ;  that  no  lumber  was 
used  in  the  building,  except  in  tbe  temporary 
forms  for  columns  intended  to  be  later  removed ; 
that  nails  amounting  to  S4.40  were  the  only 
hardware  that  went  into  the  construction,  and 
this  went  into  the  forms ;  that  tbere  should  be 
a  credit  of  $6^  on  the  cement  bill  for  returned 
sacks ;  that  tbe  cement,  sand  and  rock  went  into 
the  fctotings ;  that  the  upright  rods  in  the  col- 
umns were  wired  together,  but  not  fastened  to 
the  building ;  and  that  some  steals  and  some 
ccAumn  rods  were  not  yet  hi  plwe." 

The  court  stated  the  foUowlng  findings  of 
fact  and  conclusion  of  law: 

"Findings  ot  Fact 

"The  plaintiff  entered  upon  the  performance 
of  the  work  In  harmony  with  said  contract,  and 
worked  for  about  three  weeks.    Before  com- 
mencing the  work  he  procured 
Blueprints  to  be  prepared  therefor  hy  an 

ensineer  at  an  expense  ot   I  IS  00 

Prior  to  tlw  flre  bwreinafter  mentioned  be 

actually  used  ot  the  steel  for  reenforce- 

ment  In  value  MS  63 

Labor  tor  forms  for  cement  >•  80 

Hardware   "     "  4M 

Cement   "     **  U  M 

Sand  and  rcMik  ••  1730 

Labor   "     "  819 » 

Some  miscellaseout  Items  •<     <•  ^  ^ 

Bspended  tor  drayage  »     -  s  ^ 

BlttBksmltUng   "    "  SBO 

In  addition  to  these  lie  paid  freight 

on  tools  «  f 

Railroad  lafa  for  mea  "  SH 

"Tbe  reasonable  value  of  superintending  the 
work  and  for  use  of  tools  is  10  per  cent  of  the 
cost  of  the  material  and  work  actually  used  in 
the  improvement. 

"At  tbe  Old  of  the  third  week,  the  building 
was  totally  destroyed  by  fire,  without  fault  of 
either  party  to  tbe  contract  It  was  insured  in 
the  condition  in  which  it  was  before  tbe  plain- 
tiff commenced  work,  but  there  was  no  utsur. 
ance  upon  the  improvements  made  by  the  plain- 
tiff. The  defendant  collected  tbe  insurance,  and 
failed  and  refused  to  reooastrnct  tfae  building 
upon  demand  of  the  plaintiff,  so  that  it  was  im- 
possible for  the  plaintiff  to  complete  his  contract 


^9For  otber  cases  see  samo  topic  and  KBT-NUUBBH  In  all  Key-Numbered  Digests  and  ladaxea 
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"Ctrndvalon  of  LftW' 
"The  plaintiff  in  this  case  should  recover  from 
the  defendant  a  judgment  for  |6^09.  the  same 
being  inade  up  as  follows: 

Steel  actually  uaed  *2«  (» 

liomber  ussd    ^  ^ 

Hardwan  naad    J  80 

Oement  used   

Owt  of  drayage   8  « 

Cort  of  blackamitbing   •  60 

Cost  of  Band  and  rock   1'  20 

Cost  of  BuperlntendtDs  and  um  of  toola...    63  46 
Honey  paid  lor  labor  and  mlBcellaneous 
Items    S28  66 

1698  «" 

[tl  It  Is  apparent  that  the  court  pertoltted 
recovery  for  substantially  what  the  plaintiff 
had  done  by  way  of  p»formaDee  of  the  con- 
tract before  the  Are. 

The  contract  was  to  place  the  floor  In  a 
speclflc  warehouse.  Destruction  of  the  ware- 
house without  fault  of  either  party  put  an 
end  to  construction  of  a  floor  in  that  ware- 
house. No  warehouse  except  the  one  de- 
stroyed having  been  contemplated  or  c<hi- 
tracted  about,  the  defendant  oould  not  be 
charged  with  delinquency  for  not  building 
another.  To  do  so  would  be  to  charge  him 
with  breach  of  an  obligation  which  he  did 
not  assume.  Tf  continued  existence  of  the 
particular  warehouse  to  which  the  contract 
related  were  not  taken  for  granted  by  both 
parties,  the  plaintiff  would  be  bound  by  bis 
contract  and  could  not  recover  at  all;  no 
concrete  floor  having  been  constructed. 

It  was  not  material  that  the  defendant  col- 
lected Insurance  on  the  warehouse,  pur- 
chased before  the  contract  was  made.  The 
Insurance  covered  nothing  but  property  of 
the  defendant.  He  paid  for  the  insurance 
and  was  entitled  to  it,  Just  as  the  plaintiff 
would  have  been  entitled  to  insurance  on  his 
property  had  he  seen  fit  to  Insure.  If  any 
part  of  the  plaintiff's  labor  and  material  was 
Incorporated  into  the  Insured  buUding,  so 
that  the  Insurance  covered  it  as  substance 
of  the  atrncture,  the  plaintiff  can  recover,  If 
at  all,  not  because  of  the  Insurance,  but  be- 
cause of  the  Incorporation. 

If  a  contractor  should  engage  to  furnish 
all  labor  and  material  and  build  a  house, 
and  the  house  should  bum  before  completion, 
the  loss  falls  on  him.  If  a  contractor  should 
oigage  to  refloor  two  rooms  of  a  house  al- 
ready In  existence,  and  should  c<»nplete  one 
room  before  the  house  bntiied,  he  <Hight  to 
be  paid  something.  So  far  the  anthozltles 
are  In  substantial  agreement. 

The  principle  upon  which  the  coatractor 
may  recover  In  a  case  of  the  diaract^  last 
instanced  has  been  variously  stated.  Some- 
times It  l8  said  that  it  was  a  niaterlal  and 
Mibstantive  part  of  the  amtract  oa  the  ow&-< 
er's  aide  that  be  would  have  ttie  house  in 
existence  as  long  as  mli^t  be  necessary  for 
the  contractor  to  do  the  work.  This  state- 
ment of  the  principle  arbitrarily  attaches  to 
the  c(mtract  a  warranty  which  the  parties 
did  not  put  there,  and  idaces  the  owner  In 


default  when  he  has  been  guilty  of  no  wrong. 
Imposdbllity  irf  performance  because  of  de- 
struction of  the  building  was  not  contemplat- 
ed by  either  party.  Performance  was  pre* 
vented  "without  fault  of  either  party,  and 
the  true  rule  Is  that '  neither  party  can  be 
charged  with  delinquency  because  the  con- 
tract cannot  be  fulfilled.  Annotation,  L.  R. 
A.  1916F,  10,  52. 

The  contractor  cannot  give  and  the  owner 
cannot  obtain  that  which  they  contracted 
abouL  Meitbn*  one  can  complain  of  the 
other  on  that  account,  and  the  law  must  deal 
with  the  new  situation  of  the  parties  created 
by  the  fire.  The  owner  cannot  be  called  on 
to  reimburse  the  contractor  merely  because 
the  contractor  has  been  to  expense  In  taking 
steps  tending  to  performance.  A  contractor 
may  have  purchased  special  material  to  be 
used  in  repairing  a  house,  and  may  have 
had  much  mlUwork  done  upon  It.  If  the 
niaterlal  remain  in  the  mill,  and  the  house 
bum,  there  can  be  no  recovery.  If  the 
milled  material  be  delivered  at  the  house 
ready  for  use,  and  the  house  bum,  there  can 
be  no  recovery.  It  takes  something  more  to 
make  the  owner  liable  for  what  the  con- 
tractor has  done  toward  performance.  The 
owner  must  be  benefited.  He  should  not  be 
enriched  at  the  expense  of  the  contractor. 
That  would  be  unjust,  and  to  the  extent 
that  the  owner  has  been  benefited,  the  law 
may  properly  consider  him  as  resting  under 
a  duty  to  pay.  The  benefit  which  the  owner 
has  received  may  or  may  not  be  equlraient 
to  Uie  detriment  which  the  contractor  has 
suffered.  The  only  basis  on  which  the  law 
can  raise  an  obligation  on  the  part  of  the 
owner  Is  the  oonslderatton  he  Iwa  reo^ved 
by  way  of  ben^t,  advantage,  or  value  to 
him. 

£2]  The  aoestioQ  whether  or  not  the  own- 
er has  been  benefited  frequently  preeeots 
difficulties.  StHuetimes  the  question  Is  an- 
swered by  the  owner's  own  oondnct,  as  whw 
by  taldoc  possession,  or  by  Insiulng  as  his 
own  property,  or  by  other  act,  he  evinces  a 
purpose  to  appropriate  the  eoiUnictw's  ma- 
terial and  labor.  Sometlmea  the  cbcnm- 
stances  are  smth  that  the  owner  la  prednded 
from  rejecting  the  f mlts  of  the  contractor's 
efforts  if  he  would,  as  when  one  room  is 
finished  oader  a  contract  to  refloor  twa  In 
such  cases  it  merely  confuses  the  matter  to 
bring  in  the  terms  "aoceptance,"  ''assent," 
and  dmllar  exivesslons  indicative  of  the 
owner's  attitode.  If  he  should  pay,  It  Is 
not  because  assent  or  acc^tance  of  benefit 
la  "implied."  or  because  he  Is  *^regarded  as 
acceptUis  benefiV'  but  because  of  the  fact 
.that  be  has  been  baufited. 
'  The  teat  of  benefit  received  has  bem  Tarl- 
onsly  stated.  Sometimes  It  Is  said  that  b^ie- 
fit  accrues  whcstever  the  cODtractor's  mate- 
rial and  labor,  furnished  and  performed  ac^ 
cording  to  the  contract,  have  become  attacb- 
'ed  to  the  owner's  realty.  The  facts  of  par- 
ticular cases  suggest  different  Zbnus  of  ts.' 
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presslon.  After  consldeitng  all  tbe  authori- 
ties cUteA  In  tbe  briefs,  the  court  is  Inclined 
to  anwore,  for  the  pnrpoaes  of  this  case, 
tbe  form  adopted  by  tbe  Supreme  Gourt  of 
Hassacbusetts,  in  tlie  case  of  Youi^  v.  Cblc- 
opee.  186  Mass.  BIS,  72  N.  E.  63,  dted  by  the 
plalDtlff.  The  action  was  one  for  labor  and 
material  furnished  to  repair  a  bridge  de- 
stroyed by  fire  while  the  work  was  proceed^ 
ing.  Tbe  contract  required  at  least  half  of 
the  material  to  be  "upon  the  Job"  beftMre 
work  commenced.  Tbe  contractor  complied 
with  this  condition,  and  distributed  mate- 
rial "ail  along  tbe  bridge"  and  on  the  river 
bank.  A  portion  of  the  material  thus  dis- 
tributed but  not  wrought  Into  the  structure 
was  destroyed  by  fire.  UaUlity  tor  work 
done  upML  and  material  wrought  Into  the 
structure  was  not  dfa^nted,  but  the  contrac- 
tor sought  to  make  good  his  entire  loss.  The 
court  said: 

"Iq  whatever  way  the  priociple  may  be  stated, 
it  would  seem  tliat  tlie  liability  of  tlie  owner  in 
a  case  like  this  should  be  measured  by  the 
amount  of  the  contract  work  doae  wblch,  at  the 
time  of  the  deetniction  of  the  structure,  had  be- 
come BO  far  identified  with  it  as  that  but  for 
the  destruction  it  would  have  inured  to  lum  as 
c<mtemplated  by  the  ctmtract"  186  Mass.  620. 
72  N.  E.  Oft. 

Applying  the  test  stated  to  tbe  facts  of 
the  present  controversy,  it  is  dear  that  the 
plaintiff  should  recover  for  tbe  work  done  in 
cutting  the  old  floor  away  from  the  wall  and 
In  removing  such  part  of  the  c4d  floor  as  was 
necessary.  The  warehouse  was  improved  to 
that  extent  by  labor,  the  benefit  of  which 
liad  inured  to  the  defendant  when  tbe  fire 
occurred.  If  the  fire  had  not  occurred,  tbe 
undesirable  fiotft  would  have  been  out  of  the 
way,  precisely  as  the  contract  contemplated. 
Likewise,  tbe  contractor  should  recover  for 
the  completed  concrete  footings. 

The  contractor  should  not  recover  for  ma- 
terial furnished  or  labw 'performed  In  the 
coDstrucdw  of  either  column  or  floor  forms. 
They  were  temporary  devices,  employed  to 
give  form  to  the  structure  which  was  to  be 
produced.  They  were  not  themselves  wrought 
Into  the  warehouse,  were  to  be  removed  when 
the  work  was  rampleted,  end  Inured  to-  no- 
body's benefit  but  that  of  the  contractor, 

Tbe  contractor  should  not  recover  for  ei- 
ther upright  or  floor  rods,  or  for  the  labor 
of  putting  them  in  place,  While  the  rods 
were  wired  t<^ether,  they  were  not  attached 
to  the  building  and  would  not  have  been 
wrought  Into  the  structure  until  the  con- 
crete was  poured.  If  the  fire  had  not  oc- 
curred, tbe  contractor  could  have  ronoved 
the  rods  without  dismembering  or  defacing 
the  warehouse,  and  the  defendant  could  not 
have  held  the  rods  as  amalgamated  into  the 
fabric  of  bis  structure. 

There  should  be  no  recovery  for  superin- 
tendence and  use  of  tools,  except  as  regards 
that  part  of  the  work  done  which  had  be- 
come identified  with  the  warehouse  itself. 
Other  items  sued  for  should  be  allowed  or 
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disallowed  by  application  of  the  principle  in- 
dicated. 

The  rule  adopted  and  applied  has  been 
foreshadowed  by  utterances  of  the  court  In 
earlier  cases.  In  the  case  of  Duncan  v.  Bak- 
er, 21  Kan.  99,  an  entire  contract  for  per- 
sonal service  was  partially  performed,  when 
it  was  terminated  by  the  fault  of  the  em- 
ploy&  He  was  allowed  to  recover  for  what 
the  work  done  was  reasonably  worth,  less 
damages  for  his  breach  o£  the  contract.  In 
the  course  of  the  opinion  it  was  said: 

"Suppose  a  miller  parchaBes  a  thousand  bush- 
els of  wheat  for  a  thousand  dollars,  the  wheat 
to  be  delivered  within  one  month;  he  receives 
the  wheat  as  it  la  delivered,  and  srinds  it  into 
flour;  when  the  vendor  has  delivered  500  bush- 
els he  refuses  to  deliver  any  more— what  choice 
has  the  miner,  except  to  retain  what  he  has  al- 
ready received?  Tnfs  kind  of  supposition  wiU 
also  apply  to  the  pnrdiase  and  sale  of  all  other 
kinds  of  articles,  where  the  purchaser  on  receiv- 
ing them  changes  their  character  ao  that  he 
cannot  return  tnem.  Or  suppose  that  an  owner 
of  real  estate  employe  a  man  to  build  or  repair 
some  structure  thereon  for  a  gross  but  definite 
sum,  the  owner  of  the  real  estate  to  furnish  the 
materials  or  a  portion  thereof  in  case  of  build- 
ing, and  eit^r  to  famish  them  in  case  of  re- 
pairing, and  the  job  is  only  half  finished ;  what 
choice  has  the  owner  of  the  real  estate  with  ref- 
erence to  retaining  or  returning  the  proceeds  of 
the  workman's  labor?  This  kind  of  supposition 
wiU  also  apply  to  all  kinds  of  work  done  oo  real 
estate,  and  will  often  apply  to  work  done  on  per- 
sonal property.  Of  course,  in  all  cases  where 
the  employer  can  refuse  to  accept  the  work  and 
does  refuse  to  acceiit  it  or  retnms  it,  he  is 
not  bound  to  pay  for  it  unless  it  exactly  cor- 
responds with  the  contract;  but  where  be  re- 
ceives it  and  retains  it,  whether  he  retains  it 
from  choice  or  from  necessity,  he  is  bound  to 
pay  for  the  same  what  it  is  reasMiably  worth, 
less  any  damage  that  he  may  sustain  by  reason 
of  the  partial  noufulfillment  of  the  contract.  Of 
course,  he  is  not  bound  to  pay  anything  unless 
the  work  is  worth  aomathinv,  unless  he  reeeivea 
or  mar  receive  some  actual  benefit  therefrom ; 
and' where  he  receives  or  may  receive  some  ac- 
tual benefit  therefrom,  he  is  hound  to  pay  for 
such  benefit  (and  only  for  audi  benefit),  vrithin 
the  limitatimis  herelnlwfore  mentioned."  21 
Kan.  108. 

In  this  cose  nonperformance  was  not  the 
result  of  tbe  contractor's  fault,  and  no  dam- 
ages can  be  deducted  on  that  account  In 
other  reepects  the  doctrine  stated  applies. 

The  defendant  says  he  had  a  right  to  a 
specific  kind  of  completed  floor  which  he 
could  test  and  which  would  comply  with  a 
prescribed  test,  and  that  cutting  away  the  old 
floor  from  the  walls  of  the  building,  and  con- 
crete footings  for  a  floor  which  was  never 
laid,  were  of  no  value  to  him.  The  test  is 
whether  or  not  the  work  would  have  inured 
to  his  benefit  as  contemplated  by  the  con- 
tract if  the  fire  bad  not  occurred.  Tbe  cut- 
ting away  of  tbe  old  floor  was  done  accord- 
ing to  the  contract,  and  the  defendant  bad 
the  benefit  of  that  work  as  soon  as  It  was 
finish^.  Ttie  evidence  was  that  putting  In 
tbe  concrete  footings  was  the  next  step  la 
the  construction  of  tbe  concrete  floor.  Those 
footings  would  have  Inured  to  his  lienefit.  In 
accordance  with  the  contract.  If  the  fire  had 
not  occurred.   They  became  a  part  of  his 
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war^oose.  Unless  he  conld  reject  fhem  tor 
want  Substantia]  compliance  with  the  con- 
tract BO  far  as  Ihey  were  cracemed,  he  was 
bmeflted  by  than  at  the  time  of  thdr  Incor- 
poratlon  into  bis  structure.  Teat  <A  a  ccon- 
pleted  omcrete  floor  was  one  ot  the  things 
rendered  impossible     the  fire. 

The  case  of  Eanzlns  t.  Jenkins,  98  Kan. 
94,  157  Pac.  417,  Is  dted  b7  the  defendant. 
In  that  case  a  constmctlon  company  agreed 
wiUi  a  board  of  county  commissloQers  to 
construct  a  bridge  with  a  concrete  floor. 
The  floor  was  laid  In  the  latter  part  of 
MardL  The  night  ic^vtag  there  was  a 
Buddm  change  of  tenqMaratnre,  whldi  result- 
ed  in  flreesing  and  dlslntecratliv  the  Concrete, 
so  that  the  floor  had  to  be  relold.  It  was 
held  that  the  loss  caused  1^  the  treeslng  ot 
the  concrete  aboiild  be  borne  by  the  extract- 
or. The  case  is  not  appUcahle  here,  nie 
occurrence  at  freezing  weathor  In  March  was 
a  mere  anbarraasment  to  pertennance.  It 
did  not  render  performance  inqioBslble,  and 
consequently  did  not  excuse  the  promisor. 
Annotation,  L.  B.  A.  lOlW,  10,  81. 

The  judgment  of  the  district  court  Ifl  re* 
versed,  and  the  cause  is  remanded,  with  di- 
rection to  take  such  additltmal  erldMice  as 
may  be  necessary  and  determine  the  rights 
ot  the  parties  according  to  the  Tlews  irtilch 
hare  beoi  expressed. 

MASON.  PORTER.  WEST,  and  MAIU 
SHALI^  JJ.,  concarriiag. 

JOHNSTON,  a  J.  (dissenting  In  part).  I 
am  of  opinion  that  the  uprlf^t  rode  set  up 
and  tied  together  were  a  part  at  the  build- 
ing and  a  recovery  for  th^  should  be  al- 
lowed. 

DAWSON,  J.  I  ooncur  In  this  statement 


FARMERS'  NAT.  BANK  OF  LINCOLN  T. 
FRANCIS  et  aL   (No.  20512.) 

(Suprene  Court  of  KanaaB.    April  7,  1917.) 

(Svliabut  bv  the  Court,) 

1.  B1I.LS  ARD  NOTKS  «5>S88(7)— InBTBUOnOH 

—Waiter  of  Dubess. 
An  instructioQ  that  one  who  haa  signed  a 
note  under  duress  waives  such  duress  by  aubse- 
'  quent  payment,  "unlesB  it  is  shown  that  at  the 
time  of  BQch  payment  *  *  •  was  made  he 
was  still  deprived  of  his  freedom  of  mind  or 
will  by  reason  of  such  duress,"  held  proper,  in 
view  of  all  the  other  InstmctionB  given. 

[Ed.  Note.— For  other  cases,  see  Bills  end 
Notes,  Gent:  Dig.  1 1906.] 

2.  Bills  ard  Notes  ^538(5)— Instbuotion 

— UURESS. 

A  charge  that  the  law  requires  proof  of 
duress  to  be  "clear,  convincing,  and  decisive" 
held  not  to  have  misled  the  juiy  by  the  use 
of  the  latter  word. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  1908.] 


3.  Appeal  and  Kbrob  «=»1005(1)— Veedict 

AND  Findings— Review. 
The  verdict  and  finding,  having  been  ap- 
proved by  the  trial  court,  will  not  be  distnrbed. 

[Ed.  Note.— For  otlier  caees,  see  Appeal  and 
Error,  Cent  Dig.  »  3S6(^-3876,  3948.1 

West,  J.,  dissenting. 

Aiwl  from  District  C3ourt,  Uncoln 
County. 

Action  the  Farmers'  National  Bank  of 
Uncoln,  Kan.,  against  John  E.  Francis  and 
hnoUier.  Judgment  for  platotUf,  and  de- 
fendants appeal.  Afllrmed. 

Kagey  &  Anderson,  of  Belolt,  for  a^l- 
lanta.  Z.  0.  MUllUn,  of  SaUoa,  and  J.  J. 
McCurdy,  of  Lincoln,  for  appellee. 

WEST,  J.  The  plalnUff  bank  aued  to  re- 
cover on  two  promissory  notes  of  9144.41, 
with  Interest,  and  another  for  $36.05,  all 
signed  by  the  defendants  February  16t  1910. 
From  a  jodgmrat  for  ^241.41  the  defendants 
appeal.  The  answers.  In  addition  to  a  gen- 
eral denial  and  an  allegation  of  an  unlawful 
alteration,  set  up  the  defense  of  duress.  It 
was  averred  that  the  plaintiff's  cashier  repre- 
sented to  the  defendant  J.  K.  Fronds,  that 
his  son,  W.  G.  Francis,  bad  sold  cattle  upon 
whl<4i  the  plaintiff  had  a  mortgage,  and  that, 
unless  the  amount  of  his  Indebtedness  were 
paid  or  secured  at  once,  the  bank  would 
prosecute  him  and  s»d  him  to  the  peni- 
tentiary; that  such  indebtedness  amounted 
to  f722.06;  that  If  J.  K.  Francis  and  bis 
sister  Emma  Snook,  the  other  defendant, 
would  execute  Ave  notes  for  9144.41  each,  tbe 
i>ank  would  not  prosecute  the  son,  but  would 
accept  such  notes  in  full  settlement  of  tbe 
claim  against  him;  that  the  father  believed 
and  relied  on  these  statements  and  signed 
the  notes  solely  to  save  his  son  from  a  crim- 
inal prosecution;  .that  he  took  them  to  bis 
sister  and  r^>eated  to  her  the  statements 
that  had  been  made  to  him  by  the  cashier, 
and  she,  believing  and  relying  thereon,  sign- 
ed the  notes  solely  to  protect  her  nephew 
from  arrest  and  imprisonment;  that  after- 
wards on  finding  that  the  son  had  not  been 
guilty  of  any  crime  and  had  not  defrauded 
the  bank  they  demanded  the  return  of  tbe 
notes  which  had  not  yet  been  paid  and  the 
repayment  of  what  the  bank  bad  received 
on  account  of  the  others.  The  Jury  made 
special  findings  that  tbe  signatures  were  not 
obtained  by  daress,  and  that  the  notes  were 
not  altered  after  their  execution  and  de- 
livery. Error  Is  assigned  on  giving  inatroc- 
tlons  Nos.  9  and  18  and  on  refusing  a  new 
trial,  and  it  is  asserted  that  there  was  no 
evidence  to  warrant  the  Jury's  special  find- 
ings as  to  duress. 

[1,2]  Instruction  Na  9  was  ta  the  effect 
that,  when  a  note  has  been  obtained  fay 
duress  and  tbe  maker  thereafter  pays  a  part 
of  It  or  renews  It,  be  is  held  to  have  waived 
tbe  right  to  defend  on  the  ground  of  duress. 
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"unless  It  Is  shown  that  at  the  tUzie  such  pay- 
ment or  renewal  was  made  he  was  still  de- 
prived of  his  freedom  ot  mind  or  will  by 
reason  of  such  duress." 

It  Is  contended  tbat  this  was  equivalent  to 
^llng  the  ivory  that,  notwithstanding  the  de- 
fendant's refusal  to  ratify  the  execntl<»i  of 
the  notes  upon  leamlog  of  the  fraudulent 
statements  by  the  cashier,  the  defendants 
could  not  escape  liability  unless  It  was  shown 
that  at  each  time  they  paid  one  of  the  notes 
these  false  statements  were  repeated.  The 
charge  hardly  bears  this  construction,  and  in 
Instruction  No.  8  the  Jury  were  told,  touching 
the  plaintlCTs  claim,  that  the  defendants  tiad 
by  their  acts  ratified  the  notes ;  that: 

"Such  contract  would  not  constitute  ratifica- 
tion so  long  as  the  influence  of  duress  con- 
tinned  and  so  long  aa  the  minds  of  tfae  aggrieved 
defendant,  or  defendants,  coutlnned  to  be  domi- 
nated by  the  threat*." 

It  will  be  observed  that  instmction  No.  9 
assumes  that  the  subseqnent  paymwt  therein 
mentioned  was  made  "with  the  knowledge  of 
such  circumstances. "  Certainly  if  one  who 
fau  been  Indooed  by  duress  or  fraud  to  sign 
a  note  makes  a  payment  thereon  after  be 
knows  the  drcnmstances,  he  should  not  be 
relieved  from  liability  unless  he  made  such 
paymoit  under  .the  influence  of  the  same 
duress  or  frand  whl<;h  induced  him  to  sign 
It  in  the  first  place. 
Instmction  No.  18  was  in  these  words: 
"A  mere  preponderance  of  evidence  la  not 
suffldent  in  law  to  establlBb  dnress  or  fraud  as 
claimed  by  the  defendants  in  this  case.  The  law 
requires  Uiat  the  proof  of  duress  or  fraud  must 
be  dear,  convincing,  and  dedsive;" 

Counsel  present  numerous  definitions  of 
the  latter  word,  and  argue  therefrom  tbat 
this  diarge  placed  the  detoidants  in  the  at- 
titude of  having  to  prove  duress  beyond  rea- 
sonable doubt.  To  tpia  counsel  for  the  plain- 
tiff respond  that  the  langoage  used  means 
substantially  the  same  as  that  repeatedly  ap- 
proved by  this  court,  such  as  "stnmg  and 
cmvittdng."  "strong  and  satisfactoTy,"  "de- 
dded  and  satisfactory,"  and  oae  dedslon 
from  another  state  that  the  evidence  must 
be  satisfactory  and  ocnduslve.  It  Is  farther 
suggested  Qiat  if  there  be  any  slIfiAt  distinc- 
tion between  the  language  used  and  that 
Judicially  approved,  it  is  too  slight  for  a 
ground  of  reversal,  because  practically  non- 
prejudldal.  The  Jury  were  previously  told, 
at  least  half  a  dozen  times,  in  effect,  that  the 
defense  of  duress  must  be  established  by  a 
preponderance  of  the  evidence.  Instractldn 
No.  17  advised  the  Jury  that  whether  the  evi- 
dence preponderated  in  favor  of  one  side  or 
the  other  must  be  determined  from  Its  weight 
and  probability,  and  not  from  the  number  of 
witnesses.  Then  followed  the  Instruction  in 
question.  The  court  takes  the  view  that  the 
Jury  were  not  misled  by  the  word  "decisive" 
In  connection  with  the  other  language  and 
other  Instructions,  and  that  no  error  was 
committed  in  this  respect.  The  Jury  were 
char^  that  duress  exists  when  the  person 


signing  the  notes  Is  induced  so  to  do  "by 
reason  of  being  put  in  fear  by  threats  of  ar- 
resting him  or  one  of  his  relatives  and  diarg- 
ing  such  perB<m  with  a  crime,  whrai  the 
threats  and  the  fear  Induced  thereby  are 
such  as  to  deprive  the  party,  signing  the 
notes,  and  do  deprive  such  party,  of  the  exer- 
cise of  his  free  will  In  the  signing  of  the 
notes."  Further,  that  In  addition  to  threats  to 
prosecute  the  son,  "it  must  also  appear  that 
there  was  an  express  or  implied  promise  on  the 
part  of  Stelson  not  to  prosecute  said  Walter 
Francis  If  the  notes  were  given.  And  It 
must  further  appear  that  such  threats  so 
operated  upon  the  minds  of  the  defendants  aa 
to  deprive  them  of  their  freedom  of  mind  and 
will  for  the  time  being,  and  that  they  signed 
said  notes  solely  by  reason  of  such  threats 
also  that  unless  the  statements  made  by  the 
cashier,  Stelson,  to  the  defendant  John  K. 
Francis  were  made  to  Mrs.  Snook  at  the  di- 
rection and  by  the  authority  of  Stelson  they 
should  find  against  Mrs.  Snook. 
Instruction  11  was  as  follows: 

"The  jury  are  instructed  that,  if  the  witness 
Stelson  stated  to  the  defendant  John  K.  Francis, 
in  substance,  tbat  unless  be  fixed  up  the  matter 
of  Walter  G.  Frauds  selling  mortgaged  prop- 
erty by  giving  notes  signed  by  him  and  de- 
fendant E^ma  Snook,  the  bank  would  send 
and  get  Walter,  and  it  wonld  mean  from  three 
to  five  years  in  the  penitentlaiy,  and  that  said 
Stelson  further  stated  to  said  John  E.  Frands 
that  if  the  notes  were  given,  the  matter  would 
be  dropped,  and  that  ssid  John  K.  Francis  was 
therd}y  solely  induced  to  aign  said  notes,  such 
action  upon  the  part  of  said  Stdsoo  would 
amount  in  law  to  duress  by  the  plaintiff  bank 
upon  the  defendant  John  K.  Francis.   •   *   «  " 

No  complaint  Is  made  of  any  of  these  In- 
structlons.  And  In  view  of  this  t&ct  it  Is 
necessary  to  revert  to  the  evidence  In  order 
to  see  whether  the  Jury  had  any  evidence  on 
whldi  to  base  thdx  findings  that  there  was 
no  duress.  PlaintilTs  counsel  take  the  posi- 
tion that  the  defendants,  as  "exhibits"  so  im- 
pressed the  Jury  that  their  verbal  testimony 
was  deemed  entirely  negligible,  but  their  own 
counter  abstract  contains  the  following, 
among  other  items  of  the  cashier's  evidence: 

"Q.  Then  you  said  to  him  you  would  either  get 
him  or  get  the  cattle?  A.  Yes,  sir.  Q.  You  did 
not  say  anything  about  the  penitentiary  7  A.  No, 
sir;  1  do  not  think  so.  Q.  Never  said  a  word 
about  the  penitentiary?  A.  I  do  not  think  I  did. 
Q.  WeU,  do  you  know?  A.  I  know  that  I  did 
not." 

In  anoUier  place  the  witness  testified : 

"I  told  bim  that  I  thought  he  must  have  some 
cattle  because  I  had  a  mortgage  on  the  cattle, 
and  I  read  the  mortgage  to  nim,  I  said  if  be 
hasn't  got  any  cattle,  we  could  get  him,  because 
they  had  got  him  at  one  time  down  in  Okla- 
homa. Then  he  wanted  to  know  i£  there  was 
not  some  way  to  settle  this  up." 

At  another  place: 

"Q.  After  you  made  this  threat  you  think  be 
said  that  he  would  get  It  fixed  up  with  a  note? 
A.  He  wanted  to  know  if  we  could  not  fix  it  up. 
Q.  Then  you  promised  him  if  they  fiied  It  up 
yon  would  uot  get  the  boy?  A.  It  would  be  sat- 
isfactory if  we  got  our  note  fixed  up." 
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John  K.  Francis  testified  that: 
Stdson  told  him  that  if  he  woald  fix  it  up,  he 
wonld  not  proeecnte,  "but  if  I  didn't,  he  would 

Sroeecute  and  send  bim  to  the  peniteotiair. 
'b&t  it  would  mean  from  three  to  five  years. 
He  said,  'If  you  will  get  your  sister  and  your 
father  on  these  notes,  viey  will  make  them  eood, 
and  I  will  give  yon  all  the  time  you  want;  1 
will  make  it  for  five  years  without  interest,  aa 
you  don't  get  anything  out  of  it,  and  we  could 
be  spending  more  mone^  to  get  him  back  'and 
send  him  to  the  penitentiary,  but  we  don't  want 
to  do  it ;  we  want  our  money  back.'  Q.  Now, 
what  did  you  say  at  that  time  that  you  say  he 
asked  yon  to  have  your  father  and  Mrs.  Snook 
sign  these  notes?  A.  I  told  bim  I  would  take 
them  up  there  and  see  what  they  had  to  say.  He 
Bays,  'You  tell  tbem  the  circumstances  in  the 
case ;'  he  says,  'You  tell  them  just  how  the  cir- 
cumstances are;  if  there  isa't  something  done 
we' will  have  to  send  and  get  him,  and  it  looks 
like  a  shame  to  send  him  over  the  road  from 
three  to  five  years  for  a  small  amount  like 
that' " 

Mrs.  Walter  Francis  testified  as  to  what 
Stelson  said  to  her  father-in-law: 

"Well,  he  said  that  he  wanted  some  notes  fix- 
ed up ;  be  would  hunt  my  husband,  go  after  him 
and  pen  him,  he  said,  from  three  to  five  years." 

Frank  B.  Francis,  a  brother  of  John  K. 
Frauds,  testified  that: 

The  latter  told  Mrs.  Snook  he  had  drawn  up 
some  notes  to  get  her  and  her  father  to  sign : 
"that  his  boy  Walter  had  got  into  trouble,  and 
threatened  to  fetch  him  back  and  put  him  in  the 
penitentiary  if  he  didn't  get  these  notes  fixed 
up,  and  wanted  to  know  if  she  would  sign  them, 
her  and  father.  Q.  Did  he  say  who  threaten- 
ed? A.  He  said  the  bank  did;  Mr.  Stelson  had 
been  there  to  his  house.  *  *  •  He  asked  her 
if  she  would  sign  the  notes,  her  and  father,  and 
slie  said  she  didn't  want  father  to  sign^  them 
on  account  he  was  poorly ;  if  it  was  going  to 
cause  him  trouble  without  her  signing  them, 
she  would  sign  the  notes  with  bim  to  help  him 
out  He  told  her  Mr.  Stelson  had  sent  bim  up 
there  and  requested  him  to  see  her  and  have  her 
sign  those  notes,  and  if  she  didn't  sign  them, 
he  would  Iiave  the  boy  brought  baw  and  prose- 
cuted." 

Mr.  Stetson  testified,  among  other  things: 
"I  said  we  would  get  him.  Q.  He  didn't  say 
anything  about  getting  this  fixed  up  until  after 
you  made  the  threat  yovi  would  get  the  boy  it 
I  wasn't  fixed?  A.  I  think  that  was  about  the 
first  thing  I  said;  I  would  get  the  boy  if  I 
didn't  get  the  cattle.  Q.  After  you  made,  this 
threat,  you  think  he  said  that  he  could  get  it 
fixed  up  with  a  note?  A.  Wanted  to  know  if 
we  couldn't  get  it  fixed  op.  Q.  Then  yon  prom- 
ised bim  if  they  fixed  it  up  you  wouldn't  get  the 
boy?  A.  It  would  be  satisfactory  if  we  got 
our  note  fixed  up.  Q.  You  kept  your  promise? 
A.  Yes,  sir." 

Mrs.  John  K.  Francis  testified: 

"Is  defendant's  wife;  was  present  at  a  con- 
versation between  Stelson  and  her  husband  and 
heard  Stelson  tell  him  that  if  he  didn't  fix  up  the 
notes  he  would  send  the  boy  to  the  penitentiary 
for  a  certain  period  of  years." 

[3]  The  jury  and  the  trial  oonrt  saw  cuid 
heard  the  witnesses.  The  former  returned 
the  verdict  and  made  the  flndiugs.  The  lat- 
ter approved  them.  The  court  is  not  dispos- 
ed to  set  them  aside.  Certain  other  matters 
are  complained  of,  but  require  no  discussion. 
Finding  no  substantially  prejudicial  error, 
the  judgment  Is  affirmed. 


JOHNSTON,  0.  J.,  and  BURCH,  MASON, 
PORTER,  HARSHALU  and  DAWSON,  Jjr„ 
concnrring. 

WEST,  J.  (dissenting).  To  my  mind  the 
evidence  of  duress  Is  convincing  and  over- 
whelming. For  all  practical  purposes  it  was 
admitted  by  the  cashier  himself,  at  least  so 
far  as  John  K.  Prands  is  concerned.  The 
trial  court's  definition  of  duress  was  In  line 
with  Williamson  v.  Ackerman,  77  Kan.  502. 
94  Pac.  907,  20  Jj.  R.  A.  (N.  S.)  484,  referred 
to  with  approval  in  Bank  t.  Bay,  90  Kan. 
506,  135  Pac.  584.  The  case  itself  somewhat 
resembles  Smith  v.  Bank,  90  Kan.  299,  133 
Pac.  428;  only  there  the  threatened  prose- 
cution was  entirely  without  basis,  and  here 
there  appears  to  have  been  some  ground  for 
claiming  that  the  young  man  had,  to  some 
extent,  violated  the  law  concerning  the  dis- 
posal of  mortgaged  property.  While,  as  coun- 
sel suggest,  the  two  defendants  may  have 
been  fitly  regarded  as  exhibits  by  the  jury, 
there  is  no  indication  that  their  brother  or 
that  Mrs.  Francis  or  the  wife  of  the  young 
man  bore  any  facial  evidence  of  mendacity, 
and  certainly  when  the  testimony  of  all  of 
them  was  practically  admitted  by  the  cashier 
of  the  bank,  mannerisms  and  lack  of  pulchri- 
tude should  not  subvert  the  rules  of  law  and 
the  principles  of  justice.  Again,  it  was  said 
In  Tanton  T.  Martin,  80  Kan.  22,  101  Pac 
461,  that: 

"The  preponderance  which  overcomes  the  pre- 
sumption of  honesty  and  innocence  and  all  op- 
posing evidence,  and  is  such  as  will  lead  a  rea- 
sonable man  to  the  conclusion  that  frand  exists, 
meets  the  requirements  of  the  law." 

In  view  of  all  the  positive  evidence  on  be- 
half of  the  defendants  and  the  admission  of 
the  cashier  upon  the  stand,  the  jury  should 
not  have  been  told  that  before  the  defense 
of  duress  could  be  established,  it  must  be 
proved  by  evidence  not  only  clear  and  con- 
vindng  but  decisive.  We  are  required  by 
the  statute  (Gen.  Stat  1915,  }  10973,  snbd. 
2)  to  construe  words  and  phrases  according 
to  the  approved  uses  of  the  language.  Dic- 
tionaries are  supposed  to  determine  what  ap- 
proved usage  is.  The  dictionaries  tell  us 
what  "dedslTe"  means: 

"Having  the  power  or  quality  of  determining 
a  question,  doubt,  contest,  event  ^tc,  final; 
conclusive  \  putting  an  end  to  the  controversy  ; 
as,  the  opmion  of  the  court  is  decisive  on  the 
question."   Century  Dictionary. 

"Having  the  power  or  quality  of  deciding  a 
question  or  controversy ;  putting  an  end  to  con- 
test or  controversy;  finaT:  conclusive."  Web- 
ster's New  International  Dictionary,  Edition  of 
1911. 

"Putting  an  end  to  uncertainty,  debate,  or 
question;  determinative;  conclusive;  as  decisive 
action  ;  the  decisive  element  was  the  weather." 
Funk  &  Wagnalis  New  Standard  Dictionary. 

"Having  the  quality  of  deciding  or  determtnins 
(a  question,  contest,  etc.) ;  conclusive ;  deter- 
minative."   Oxford  English  Dictionary. 

The  result  of  these  definitions  Is  that  It  Is 
something  which  turns  the  scale  and  decides 
the  case.  No  such  strictness  of  proof  Is  re- 
quired, and  It  was  not  fair  to  the  defendants 
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to  make  such  reqalrement  In  this  case.  If 
tbe  able  and  astate  counsel  did  not  avail 
themselyes  of  the  opportunity  to  Impress  the 
weighty  meaning  of  this  word  upon  the  minds 
of  the  jurors,  It  was  not  because  they  lacked 
the  opportunity  so  to  do. 

It  Is  not  the  purpose  or  policy  of  the  law 
to  comi>ound  felonies  or  withhold  prosecu- 
tions for  criminal  offenses  by  the  execution 
of  promissory  notes.  Whether  the  bank  had 
a  trumped-up  claim  against  the  boy  or  wheth- 
«■  he  had  removed  the  security  for  the 
amount  it  claimed  due  could  make  no  dif- 
ference. The  question  Is  not  the  legality  of 
its  claim,  but  the  ^ect  of  Its  threat  Wil- 
liamson V.  Ackennan,  77  Kan,  902,  94  Pac. 
807,  20  L.  B.  A.  (N.  S.)  484. 

The  Judgment  should  not  be  affirmed. 


ATCHISON  SAVINGS  BANK  v.  POTTEE. 
(No.  20802.)* 

(Supreme  Court  of  Kansas.  April  7,  1^17.) 

(Syllabus  Iv  the  Court.) 

1.  Tetat.  «=»251(7)  — Action— iNSTKUcnoN— 
Waiver. 

In  this  case  it  was  not  error  to  rduse  an 
Instruction  touching  the  matter  of  waiver. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Gent 
Dig.  S  592.] 

2.  Bills  and  Notes  «=»530— General  Veb- 
DiCT— Special  Findinos — Consistency. 

Under  the  rule  requiring  the  harmonization 
of  special  Sndinxs  with  themBclves  and  with 
the  general  verdict  the  one  returned  by  the 
jury,  touching  knowledge  of  the  circumstances 
under  which  the  note  sued  on  was  obtained  by 
the  plaintiff,  did  not  constitute  saffident  In- 
coDsisteticy  to  warrant  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §$  1911-1913,  1934;  Trial, 
Cent  Dig.  §  859.1 

8.  EviuENCE  <3='135(2)— SiMitAB  Repbesen- 

TATI0N8— ADMIS8IB1LI1T. 

When  a  party  is  charged  with  having  made 
fraudulent  representations,  others  of  a  similar 
character,  maae  about  the  same  time  to  other 
persons,  may  be  shown  in  order  to  shed  light 
upon  the  question  ot  motive,  but  such  state- 
ments made  by  others  in  the  absoace  of  the  iw 
BOD  charged  are  incompetent 

[Ed.  NotK— For  otheif  caaes,  see  Evldaioe, 
Cent.  Dig.  H  39*2.  394,  404,  405.] 

4.  Banks  and  Bankinq  €=>40— Tbansfbb  of 
Bane  Stock— STAxtrrE. 

The  statute  prohibitiDg  the  transfer  of  shares 
of  stodc  In  a  failing  bank  (Gen.  Stat  1915,  S 
570)  is  for  the  protection  of  creditors,! but  as 
between  the  huycr  and  seller  of  stock  the  trans- 
fer may  be  binding. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  K  49,  51-54.] 

5.  Banks  and  Banking  ^=»40— Tbansevb  ov 
Stock— CoNSiDBBATion  poe  Note. 

The  stock  of  a  bank  In  a  failing  condition 
may  still  be  a  suSicie^it  consideration  for  a  note 
given  Cor  its  purchase,  and  in  this  case  it  was 
error  to  instruct  that  no  legal  sale  could  be  matle 
if  tbe  bank  was  in  a  failing  condition,  and  that 
the  note  given  therefor  would  be  without  coa- 
Mderation  if  such  stock  could  not,  at  the  time, 
be  legally  transferred. 

rF>d.  Note— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  H  4».  51-54.] 


Appeal  from  District  Court,  Logan  Gonnty. 

Suit  by  the  Atchison  Savings  Bank  against 
W.  A.  Potter.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded. 

Kagey  &  Andemm,  of  Betoit,  for  appellant 
H.  A.  BnsMll,  of  Scott  City,  for  appellee. 

WEST,  J.  The  bank  sned  to  recora;  on  a 
promlasoi7  note  for  |1,100  execnted  by  tbe 
defendant  July  8, 1912.  The  defense  was  that 
the  note  was  obtained  by  frandnl^  repre- 
sentatlonfl,  and  was  wholly  without  consider- 
ation. It  was  alleged  tliat  James  Bowie  and, 
H.  J.  Harwl,  inreBideat  and  cashier  of  tbe 
RusseU  Springs  State  Bank,  and  RolUn  Bnell 
came  to  the  defendant  at  bla  farixi,  where- 
Qpon  Bowie  offered  to  sell  him  certain,  stock 
In  the  last-named  bank,  representing  tliat  the 
sbares  belonged  to  T.  H.  Walker,  lumldent 
of  the  idalnttfl  bank,  and  that  Walker  wanted 
to  sell  to  tbe  &nnera  of  Logon  county  to  In* 
terest  them  ai^  their  friends  in  the  local 
bank,  which  was  in  first-dasa  condition  and 
able  to  pay  a  dlvidraid  of  20  per  cent  for 
the  year  1012 ;  that  the  stock  would  be  suffi- 
cient to  pay  oft  and  discharge  the  note,  and 
the  d^endant  wonid  not  bo  called  upon  to 
pay  anything,  bat  that  it  woald  be  liquidated 
by  the  di^d«ids,  and  if  defendant  was  not 
satlsfled,  tbe  stock  would  be  taken  back  and 
some  one  procured  to  take  It  and  the  de- 
fendant's note  returned  to  blm ;  that  Bowie 
was  agent  for  tbe  plaintiff,  and  that  the 
Russell  Springs  bank  was  hopelessly  insol- 
vent; that  tbe  statements  made  by  Bowie 
OB  president  of  the  latter  bank  were  false  and 
fraudulent,  and  known  to  be  so  by  him  and 
were  made  for  the  purpose  of  Inducing  the 
defendant  to  purchase  the  stock  from  the 
plaintifiC ;  that  Bowie  was  agent  for  the  plain- 
tiff in  tbe  sale  of  tbe  stock,  which  was  never 
delivered  to  tbe  deC^idant  The  reply,  after 
a  general  denial,  spedflcsUy  denied  that  tbe 
plaintiff  was  the  owner  or  bad  any  Interest 
in  the  stock  sold  to  tbe  def«idant,  denied 
that  Bowie,  Harwi,  or  Bu^  was  its  agent  or 
agent  of  its  president;  T.  M.  Walker,  or  that 
they  ever  were  authorized  by  bim  to  make 
any  statements  with  reference  to  the  stodc ; 
that  Walker,  president  of  tbe  plaintiff  bank, 
was  not  the  owner  of  tbe  stock  sold  and  bad 
no  interest  In  it  The  Jury  found  for  tbe 
defoidant,  and  answered  special  questions 
to  the  ^lect  that  the  plaintiff  did  not  own 
tbe  stock  sold;  that  It  paid  tbe  amount  of 
the  note  when  it  received  it,  that  it  author- 
ized or  permitted  false  representations  to  be 
nukde  to  tbe  d^tendant  to  procure  the  noto 
sued  («;  that  tbe  defendant  was  induced 
to  execnite  the  note  by  tbe  false  represeuta- 
tlons  as  to  the  dlTldrads  and  condition  of  the 
bank ;  that  these  were  made  by  Bowie,  that 
the  consideration  for  tbe  note  was  $1,100; 
that  tbe  RusseU  Springs  bank  was  in  a  faU- 
ing  condition  on  July  S,  1012, 
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"At  the  time  tt  took  the  note,  dtd  iklaintiff 
have  knowledge  of  the  dreumetaiKes  under 
vUch  tlie  note  waa  obtained?  AnsTrer:  No." 

The  plaintiff  appeals,  and  assigns  aa  raror 
the  admlssim  of  Improper  eTldnic^  tbe  re- 
ftaaal  of  certain  Instmctlons,  and  the  denial 
of  the  motion  for  new  trial. 

tTnd^eath  all  these  con^lalnta  Is  the  far- 
ther one  that  the  testimony  Allied  to  show 
agency  on  the  part  ot  the  man  who  sold  the 
stock  to  Mr.  Potter.  The  plalfttlff  did  not 
own  the  stoiA:,  tmt  did  pay  the  face  of  the 
note  when  It  recdved  it,,  and  so  the  Jury 
found.  It  would  se^  logically  Iserltahle 
that  In  order  to  convict  the  bank  <^  the  al- 
leged fraud,  there  must  be  testimony  showing 
that  Bowie  waa  acting  as  Its  agent  In  making 
the  representationB  to  the  defendant  touch- 
ing the  dividends  and  omdltlon  of  the  bank. 
It  Is  clear  enon^  that  Bowte,  Harwl,  and 
Buell  wmt  out  to  the  defendant's  fftnn  and 
In  about  IB  minutes  he  ms  talked  out  of  a 
note  fbr  91,100.  The  answer  charge  the 
three  men  with  making  the  false  representa- 
tions, but  the  Jury  acquit  two  of  them  and 
ctmrlct  only  Ifr.  Bowie.  Boell  was  cashier 
of  the  Bussell  Springs  bank,  Harwl  had  been 
and  wanted  to  be.  and  Bowte  was  its  presi- 
dent. Mr.  Buell  had  been  recommended  for 
caShier  of  the  RubkU  Springs  bank  by  Mr. 
Walker,  president  of  the  plaintiff  bank.  Mr. 
Walker  was  well  advised  as  to  the  Gondltl<m 
of  the  latter  bank  and  of  the  complaints  to 
and  the  demands  by  the  bank  commissioner. 
Mr.  Woodfbrd,  the  plalntUTs  cashter,  was 
kept  posted  by  Mr,  Buell  as  to  the  situation 
at  Russell  Springs,  and  when  the  note  sued 
on  was  executed,  the  Bnssell  Springs  bank 
was  tedmlcally  Insolvent  On  tbe  20th -of 
June,  1912,  the  bank  oonunlsaloner  wrote  Mr. 
Walker  advising  him  not  to  take  any  action 
without  talking  with  the  commissioner  about 
it,  adding: 

"We  mi^ht  get  our  objects  eroesed  unless  we 
work  togetber.  I  would  be  glad  indeed  to  keep 
you  fuUy  informed,  aa  the  case  goes  on." 

On  the  same  day  he  wrote  Harwl  to  cease 
all  further  making  of  loans,  allow  no  further 
overdrafts,  and  honor  no  checks  on  the  bank 
which  would  result  In  overdrafts.  On  the 
24th  of  June  he  wrote  Ihe  dlrectm  «t  the 
Russell  Springs  bank,  Including  Jamra  Bo- 
wie, ordering  them  to  remove  Mr.  Harwl  as 
cashier,  basing  the  order  on  the  ctmdldou  of 
the  bank.  On  June  27th  he  wrote  Mr.  Walk- 
er that  his'  assistant  had  succeeded  In  es- 
tablishing Mr.  Buell  as  acting  cashier  'In 
acoi»dance  with  your  wishes  as  expressed  In 
your  letter  Introducing  Mr.  Bu^L"  On  the 
7th  of  July  Mr.  Buell  wrote  the  bank  ewn- 
mlBsloner  touching  the  condition  in  which  he 
A>nnd  thlniOB  in  tbe  bank,  whicb  letter  was 
on  the  0th  forwarded  to  Mr.  Walker.  From 
Mr.  Woodford's  testlnumy  we  learn  that 
when  Mr.  Buell  was  sent  out  to  the  Russell 
Springs  bank  It  owed  the  plaintiff  bank  be- 
tweoi  $40,000  and  $50,000;  that  some  of  the 
Stockholders  were  stodcholders  of  the  plain- 


tiff bank,  ln<dndlng  BCr.  Walker,  the  presl> 
dent ;  that  some  of  tlie  others  who  sold  stodt 
at  this  time  were  customers  of  the  plaintiff 
bank,  and  had  purchased  stock  on  the  recom- 
mendation of  the  president  or  some  officer 
thereof. 

"Q.  And  as  a  matter  of  fact,  vou  folks  fdt 
some  responsibility  for  them,  dian't  you,  for 
recommendingit?  A  Not  as  a  bank.  Q,  Not 
as  a  bank?  They  purdiased  the  stoc^  on  your 
reeonuneDdation,  md  you  didn't  feel  reepcms- 
ble?  A.  Your  question  was  to  me,  upon  recom- 
mendation of  an  officer  of  the  bank.  Q.  What 
officer?  A.  Mr.  Walker.  Q.  Mr.  T.  M.  Walk- 
er? Now,  when  you  received  these  notes,  par- 
ticularly this  note  of  Mr.  Potter's  from  Mr. 
Harwi's  hands,  at  Atchison,  you  knew  that  it 
was  for  the  purchase  of  storfi  of  the  Russell 
Springs  State  Bank,  didn't  you?  A.  I  did.  Q. 
You  knew  the  condition  of  the  Russell  Sprisu 
State  Bank,  didn't  you?  A.  Pretty  weu.  Q. 
You  were  acquainted  with  the  coMltions  ont 
here?  A.  Yes.  sir." 

There  were  emphatic  and  repeated  doiials 
of  any  authorization-  to  anyone  to  make  the 
representations  complained  of,  and  the  moet 
po&itive  declaration  that  neither  Harwl,  Bo- 
wie, nor  Buell  was  Its  agent  to  look  after  his 
interests.  A  good  deal  Is  said  about  the  al- 
leged representation  that  the  stock  sold  to 
Mr.  Potter  belonged  to  Mr.  Walker,  the  pres- 
ident of  the  plaintiff  bank.  We  find  no  proof 
as  to  whom  the  stock  belonged,  but  the  testi- 
mony of  Mr.  Harwi  would  indicate  that  It 
was  treasury  stock,  as  he  testified  that  the 
certificate  was  stUl  attached  to  the  stub  at 
the  time  of  the  trial.  At  any  rate,  the  Jury 
conflned  the  false  representations  to  the  divi- 
dends and  condition  of  the  bank,  eliminating 
any  question  as  to  the  ownership  of  tbe 
stock. 

The  theory  of  the  defense  is  that  the  At- 
chison pe<^le  undertook  to  unload  the  stock 
of  the  Bussell  Springs  bank  by  going  out  into 
the  remote  regions  and  selling  It  to  the  well- 
to-do  farmers,  that  part  of  the  scheme  was 
to  have  the  local  man  In  whom  farmers  hod 
confidence  go  out  and  Induce  them  to  buy ; 
that  by  telling  the  defendants  that  Mr.  Walk- 
er of  the  Atchison  bank  wanted  to  sell  his 
stock  because  it  was  too  far  away  from  him 
the  farmer  would  be  led  to  believe  that  what 
was  good  prt^rty  for  Mr.  Walker  would  be 
good  for  him.  The  theory  of  the  plaintiff  Is 
that  the  stock  soling  project  was  largely  for 
the  purpose  of  reinstating  Harwl  as  cashier. 
Mr.  Harwi  wrote  to  the  bank  commissioner 
September  7,  1912,  inclosing  a  request  of 
stockholders  that  he  be  reinstated,  saying: 

"You  will  see  tbat  not  countioK  my  mother's 
stock  and  mine,  tbat  all  the  stock  has  signed  this 
request  except  40  sliares,  and  they  would  hare 
all  signed  had  they  been  able  to  be  here." 

Another  letter  on  the  same  day  stated  tbat 
certain  named  stockliolders  had  sold  all  of 
their  stock,  among  them  T.  M.  Walker,  that 
it  was  bought  by  people  whose  names  were 
Indosed,  Including  W.  A.  Potter,  10  shares. 
On  the  same  day  a  letter  from  the  stockhold- 
ers, all  requesting  the  relnstatunent  of  Uar- 
wt  was  written  signed  by  IS  BtD<^lM>lders  in- 
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eluding  the  defendant  Thlg  was  but  little 
mare  than  two  months  after  he  had  bought 
the  stock  and  given  his  note  therefor.  While 
there  may  be  some  foundation  for  both  the- 
ories, the  jury  adopted  the  former. 

[1]  It  Is  urged  that  the  defendant,  by  pay- 
ing no  attention  to  his  investment  for  two  or 
three  years,  not  even  paying  the  interest  or 
requiring  the  stock  to  be  delivered  to  him  or 
attempting  to  exercise  the  rights  of  a  atock- 
tiolder,  should  be  held  to  liave  waived  any 
defense  oa  the  ground  of  failure  of  consid- 
eration, as  he  knew  of  Harwl's  deposal  and 
reinstatement  and  of  the  ctxidition  of  the 
bank  within  a  short  time  aft^r  he  had  bought 
the  stock.  But  yr&ly&t  was  not  pleaded ;  and, 
in  any  aspect  of  the  caae  It  ^ould  not  be  de- 
cided on  this  point. 

[2]  Complaint  is  made  that  the  Qndlngs  are 
incoQEdstent,  in  that  one  was  to  the  effect 
that  the  bank  authorized  or  permitted  some- 
body to  make  false  representations  to  procure 
the  note  and  another  that  it  did  not  know 
the  circumstances  under  which  the  note  was 
obtained.  It  is  suggested  with  considerable 
force  that  tf  according  to  still  another  find- 
ing the  plaintiff  authorized  Bowie  to  make 
false  representations,  it  knew  what  th^ 
were.  The  word  "drcnmstances"  as  used  In 
the  finding  is  a  very  uncertain  term,  and 
might  Include  the  number  of  men  who  went 
together,  the  kind  and  amount  of  talking 
done  and  by  whom,  or  various  other  things. 
If,  as  found  by  the  Jury,  the  bank  authorized 
some  unnamed  person  to  secure  the  note  by 
fraud,  and  Bowie  did  so  secure  It,  and  it 
took  and  paid  for  such  note,  it  cannot  make 
much  difference  how  detailed  a  knowledge  It 
had  of  the  circumstances,  for  in  effect  It 
would  be  receiving  the  fruits  of  its  own 
wrong.  And  it  can  hardly  be  said  that  the 
dndlng  is  80  InconEdstent  with  the  others  and 
with  the  general  verdict  as  to  require  re- 
versal. 

[3]  It  is  complained  that  evidence  of  simi- 
lar representations  made  to  other  purchasers 
of  stock  about  the  same  time  were  admitted. 
Assuming  that  the  agency  was  established, 
similar  transactions  on  the  part  of  the  same 
agents  would  be  competent  as  showing  mo- 
tive,  but  in  one  of  these  other  Instances  Bow- 
te  was  not  present,  and  as  no  one  is  accused 
by  the  Jury  of  having  made  any  false  state- 
ments except  Bowie,  it  is  not  perceivable  how 
statements  made  by  others  to  other  punkas- 
ers  could  show  any  motlTe  on  ttie  part  of 
Bowie,  and  to  this  exteat  the  evidence  vaa 
erroneously  admitted. 

The  defendant  seema  to  have  paid  no  at- 
trition to  his  Investment  tor  a  long  time, 
and  finally,  when  sued  on  his  note,  deffflided 
on  the  gnnmd  that  It  was  procured  by  fraud 
and  wholly  without  conslderBtion.  While 
the  bank  was  technically  in  an  insolvent 
condition,  it  does  not  necessarily  follow  that 
the  stock  was  of  no  value  whatever,  for  after 


a  time  conditions  were  changed  for  the 
better,  and  doubtless  at  many  times  during 
his  long  ownership  he  could  have  sold  for  a 
fair  consideration. 

Four  days  after  the  note  was  glvw  Mr. 
Buell  wrote  the  bank  commissioner  that, 
while  the  bank  had  loaned  too  liberally,  he 
believed  the  employes  of  the  bank  had  done 
no  CKxAed  work ;  that  the  notes  were  well 
secured.  "The  makers  of  the  notes  have  the 
stuff  and  so  It  is  only  a  question  of  time  until 
everything  will  be  In  good  condition."  This 
letter  was  transmitted  by  the  recipient  to 
Mr.  Walker,  and  Mr.  Woodford  wrote  back 
saying,  among  other  things: 

"Buell  is  a  man  who  forms  Ms  own  opinions 
regardless  of  his  surrounding  and  we  are  forced 
to  admit  and  glad  to  do  bo  that  Mr.  Walker 
found  the  conditions  exactly  as  set  forth  by 
Mr.  BneU." 

On  September  7th,  after  the  Buell  letter 
was  written,  Harwl  wrote  to  the  bank  com- 
mlssiraim',  giving  a  list  of  stoeklwldezB  who 
had  bou^t  stock,  including  "W.  A.  Potter,  10 
shares,  Pmcx^  Kansas." 

[4,  f  ]  In  the  ninth  instruction  the  jury 
were  told  that: 

If  tbe  bank  was  in  a  failing  condition  on  July 
3.  1912,  "tben  no  legal  sale  of  stodc  in  said 
bank  could  be  made,  and  the  note  sued  upon 
would  be  without  consideration,  if  nothing  was 

Sren  for  it  by  the  plaintiff,  or  nothing  other 
an  the  attempted  sale  and  transfer  of  bank 
stock  if  such  stock  could  not  at  the  time  be 
legally  transferred." 

This  means  that  stock  whldi  sold  at  110, 
in  a  bank  regarded  so  highly  by  Buell  and 
Woodford  could  constitute  no  consideration 
for  the  note.  The  statute  prohibiting  the 
transfer  of  shares  of  a  falling  bank  (General 
Statutes  of  1916,  S  570)  Is  for  the  protection 
of  creditors,  hut  as  between  the  buyer  and 
seller  of  stock  the  transfer  may  be  binding. 

"An  nnrei^stered  transfer  of  stock  would  not 
be  invalid  as  between  vendor  and  vendee. 
•  •  *  "  Bank  v.  Strachau,  80  Kan.  577. 
582,  132  Pac.  200,  46  L.  R.  A.  (N.  S.)  668. 

See,  also,  Culp  v.  Mulvane,  66  Kan.  143,  71 
Pac.  273;  Baruhouse  v.  Dewey,  83  Kan.  12. 
109  Pac.  1081,  20  L.  R.  A-  (N.  S.)  166;  Tele- 
phone Co.  V.  Longfellow,  85  Kul  S58,  366k  116 
Pac.  506. 

Other  matters  are  pressed  whldi.  In  view 
of  the  conclusion  reached,  need  not  be  dis- 
cussed. 

For  the  reasons  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  further 
proceedings.    Alt  ttie  Justices  concurring. 


TEBBY  T.  MILLER  et  aL  <No.  20776.) 
(Supreme  Court  of  Kansas.   April  T,  1917.) 

(BvOdbua  by  the  Court,) 

1.  Infants  <^89— Pbocess— Publicatiow  — 
Title  to  Lano. 

in  an  action  against  nonresident  minora, 
whers  the  only  service  obtained  is  by  publica- 
tion, no  Judgment  can  be  rendered  by  any  court 
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in  this  state  that  will  affect  the  title  of  the  ofi- 
nofB  to  land  situated  in  another  atate. 

[Ed.  Note.— For  other  caaea,  see  Infants,  Cent 
Dig.  §§  25&-272.] 

2.  Wills  «=9740(4)— Miotamw  Consteuctiom 
—Relief. 

Relief  will  not  be  granted  against  a  mistake 
fn  the  construction  of  a  will  where  that  relief 
must  be  given  at  the  expense  of  minors,  bene- 
ficiaries under  the  will,  who  had  nothing  to  do 
with  the  mistake,  and  whose  interests  CBiinot  be 
adequately  protected  by  any  judgmait  that  the 
courts  of  this  state  can  render. 

CEd.  Note.— For  other  cases,  see  Wflb,  CenL 
Dig.  H  18Q2-m4.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Edgar  L.  Terry  against  George 
E.  Miller  and  others.  Demurrer  of  guardian 
ad  litem  for  minor  defeodants  to  petition 
sustained,  and  plaintiff  appeals.  AfBrmed. 

Hackney,  Lafferty  &  Moore,  at  Wlnfleld, 
for  appellant.  J.  E.  Torrance  and  O.  W.  Tor- 
rance, both  of  Wlnfleld,  for  appellee. 

MABSHALI4  S.  Tbla  case  comes  to  Oils 
court  on  an  a^>eal  from  a  judgment  sustain- 
ing a  guardian  ad  litem's  demurrer  to  the 
plaintUFs  petition.  The  action  arises  out  of 
the  will  discussed  and  C(»istmed  in  Williams 
T.  Brlcker,  83  Kan.  53,  109  Pac.  998,  30  L. 
R.  A.  (N.  S.)  343.  and  In  Bullock  v.  Wilt- 
berger,  92  Kan.  900, 142  Pac.  950. 

The  petition  discloses  the  following:  L«- 
nora  A.,  Helen  P.,  and  Frank  U  Wlltberger 
are  minor  children  of  Frank  I*.  WlUberger, 
deceased,  and  are  residents  of  McHenry  coun- 
ty, ni.  Stella  and  Dale  B.  Wlltberger  are 
minor  children  of  Waiter  O.  Wlltberger,  de- 
ceased, and  reside  In  De  Ealb  county.  111. 
Charles  U  Wlltberger  died  In  Cowley  coun- 
ty, Kan.,  and  at  the  time  of  his  death  owned 
the  northwest  quarter  of  section  25,  in  town- 
ship 32,  south  of  range  3  east  He  left  sur- 
viving him  his  widow,  £taorette  A.  Wllt- 
berger, and  their  children,  Ella  L.,  Dora  A., 
Frank  L.,  and  Walter  O.  Wlltberger.  Charles 
L.  Wlltberger  left  a  will,  which  was  duly 
probated  In  Cowley  county.  The  parts  of 
this  will  material  to  the  present  controversy 
are  as  follows: 

"After  the  death  of  my  said  wife,  it  is  my 
will  that  all  of  my  property,  both  personal  and 
real,  wherever  situated,  being  at  present  in  tbe 
states  of  Kansas,  Illinois  find  South  Dakota, 
shall  be  divided  equally  amonx  my  four  chil- 
dren, namely:  Walter  O.  Wlltberger,  EUa  A. 
Wlltberger,  Frank  K  Wiltbener  and  Dora  A. 
Wiltberger. 

"If  any  of  my  said  children  shall  die  before 
my  wife,  Emorette  A.  Wiltberger,  then  it  Is  my 
wu],  that  the  share  which  would  go  to  my  de- 
ceased child  or  children,  if  living,  shall  be  divid- 
ed among  his  or  her  children  in  equal  parts; 
and  if  any  of  said  children  shall  die-witbout  is- 
sue, prior  to  the  death  of  my  said  wife,  then  it 
is  my  will  that  his  or  her  share  shall  be  di- 
vided equally  among  my  children  then  living, 
or  if  any  of  them  be  dead,  then,  his  or  her  share, 
equally  among  their  children." 

Ella  L.  and  Dora  A.  Wlltberger  were  single 
at  the  time  of  the  death  of  Charles  I*  Wilt- 
berger, while  Frank  L.  and  Walter  O.  Wllt- 


bei^r  were  then  married.  February  16. 
1905,  Emorette  A.,  Ella  U,  Dora  A.,  Frank 
U,  and  Walter  O.  Wiltberger  executed  and 
delivered  a  general  warranty  deed,  conveying 
the  northwest  quarter  of  section  JK},  In  town- 
ship 32,  south  of  range  8  east,  In  Cowley 
county,  to  George  E.  Miller;  and  on  MardL 
30,  1906.  George  E.  Miller  and  his  wife  ex- 
ecuted and  delivered  a  gennal  warranty  deed 
conveying  that  real  proiperty  to  the  plaintiff. 
At  the  time  these  deeds  were  executed  and 
delivered,  all  the  parties  believed  that  under 
the  will,  tbe  Wlltbergers,  grantors  in  the 
deed  to  George  E.  Miller,  had  perfect  tight 
to,  and  that  Uwlr  deed  did,  eonv^  a  tee- 
simple  ttUe  to  the  real  proper^.  H.  T. 
Trice,  a  real  estate  agent,  acted  as  the  agent 
for  the  WUtbergers  in  making  the  side  to 
Geoige  B.  Miller,  who  was  an  employ^  of 
H.  T.  Trice,  and  to  wbom  the  deed  was  made 
for  conveidenoe.  110^  was  paid  to  the 
Wiltbergers  for  the  land.  This  money,  to- 
gether with  other  money  received  from  the 
sale  ot  tbe  otbw  property  devised  lay  the 
will,  was  invested  In  land  in  McHenry  coun- 
ty. HL  The  deed  oonveying  the  Illinois  land 
to  the  Wiltbergers  ctrntained  ttie  fcdknvlng 
provisions: 

"It  is  exjitressly  understood  and  agreed  that 
tbe  respective  interests  which  the  several  nrna- 
tees  above  mentioned  shall  take  hereunder  Is  as 
follows:  Emorette  A.  Wlltberger  Is  to  have  a 
life  estate  so  long  as  she  may  live  and  during 
her  lifetime  is  to  have  control  and  enjoy  tbe 
possession,  income,  r^nts,  profits  and  all  emolu- 
ments of  said  real  estate  so  long  as  she  may  live 
and  the  said  Walter  O.  Wiltberger,  Ella  L. 
Wiltberger,  Frank  L.  Wiltbeti^r  and  Dora  A. 
Wiltberger  shall  have  the  remaining  fee  title  in 
and  to  said  real  estate,  subject  only  to  the  life 
estate  of  their  mother,  Emorette  A.  Wiltbei^er, 
their  respective  interests  being  equal,  each  of 
them  takmg  tbe  undivided  one-fourth  interest  in 
said  remaining  fee  title;  but  in  the  case  of  the 
death  of  any  of  said  four  last-named  grantees 
before  the  death  of  their  mother,  Emorette  A. 
Wiltbetser,  without  leaving  living  issue,  then  bia 
or  her  share  shall  be  divided  equally  amoag  the 
remaining  last-named  grantees. 

After  the  Illinois  land  had  been  pnrdiased, 
Frank  L.  and  Waiter  O  Wlltherger  died,  leav- 
ing their  wives  and  the  minor  children  above 
named.  In  September,  191S,  Emorette  A., 
Ella  Ij.,  and  Dora  A.  Wlltberger  commenced 
a  suit  In  equity  In  tbe  circuit  court  of  Mc- 
Henry county.  111.,  to  determine  tbe  Interest 
of  the  widows  of  Prank  Ij.  and  Walter  O. 
Wlltberger,  and  of  their  minor  heirs,  in  the 
IlUnolg  land,  and  to  compel  the  minor  heirs 
to  elect  whether  they  would  take  the  Illinois 
land  conveyed  by  the  deed  or  the  Ktmsas 
land  devised  by  the  will.  That  suit  Is  still 
pending  and  und^ermined.  The  estate  of 
Walter  O.  Wlltberger  Is  in  process  of  ad- 
ministration In  De  Kalb  county,  111. 

The  plaintiff  asked  equitable  relief.  To- 
the  petition  the  guardian  ad  litem  tor  the- 
minor  defendants  filed  a  demurrer,  which  was 
sustained  by  the  court.  Service  was  made  on 
the  minora  by  publication. 
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[1]  1.  The  flrst  question  for  consideration 
Is  the  extent  of  the  Jurisdiction  of  the  district 
court  of  this  state  OTer  the  minor  defend- 
ants. The  land  eonreyed  to  the  plaintiff  Is 
fidtuated  In  this  state,  and  over  that  land  and 
over  the  title  of  the  minor  defendants  thereto 
the  trial  court  bad  Jurisdiction;  bnt  U  had 
no  Jurisdiction  of  the  persons  of  the  minor 
defendants,  and  could  not  render  any  judg- 
ment  that  could  be  carried  Into  execution 
only  by  ezerdslng  authority  over  their  per^ 
sons.  The  Jurisdiction  of  the  trial  court  was 
Jlmlted  to  the  control  of  the  title  to  the  Kan- 
sas land.  That  court  could  not  rendwr  any 
Judifraent  or  order  which  directly  or  Indirect- 
ly affected  the  title  of  the  minor  defendants 
to  the  Illinois  land,  because  such  a  Judgment 
could  be  carried  Into  execution  only  by  ex- 
ercising power  or  authority  over  the  persons 
of  the  minors.  Ilea  v.  Elledge,  18  Kan.  96; 
Gordon  v.  Munn.  87  Kan.  624,  125  Pac  1, 
Ann.  Cas.  1916A,  783.  This  power  or  author- 
ity cannot  be  exercised  on  service  by  publica- 
tion. There  must  be  personal  service  on  the 
minora.  The  guardian  nd  litem  had  no  au- 
thority to  give  the  trial  court  jurisdiction 
over  the  persons  of  hts  wards  by  entering  a 
general  appearance  for  them.  Jurisdiction 
over  the  Interest  owned  by  the  minors  in  the 
land  in  this  state  was  obtained  by  publica- 
tion, and  the  anthority  of  the  court  was  not 
extended      anything  the  guardian  ad  litem 

[I]  2.  Does  the  petition  state  a  cause  of 
actlmi  a^lnst  the  minor  defendants — such 
a  cause  of  action  as  will  Justify  the  courts 
of  this  state  in  rendering  any  Judgment  that 
affects  the  minors'  title  to  the  Kansas  land? 
They  were  not  in  any  way  responsible  for  the 
mistake  of  the  adult  Wlltbergers  or  of  Miller 
or  the  plaintUf.  The  parties  to  the  convey- 
ances of  the  Kansas  land,  together  with  their 
attorneys,  misconstrued  the  will.  They  made 
a  mistake.  If  they  were  Uie  parties,  and  the 
only  parties  to  this  action,  the  court  would  be 
warranted  In  granting,  and  probably  should 
grants  such  relief  as  would  protect  the  plain- 
tiff; but  the  courts  should  not  grant  relief 
to  the  plaintiff  where  that  relief  Trill  deprive 
the  minor  defendants  of  the  property  devised 
to  them  by  their  grandfather. 

The  courts  of  this  state  cannot  compel  the 
minor  defendants  to  dect  between  the  Kan- 
sas land  and  the  Illinois  land.  There  Is  no 
power  In  this  state,  after  depriving  the  mi- 
nors of  tbdr  title  to  the  Kansas  land,  that 
can  protect  them  In  th^r  title  to  the  IlIlnMs 
land.  Kellef  cannot  be  granted  the  plalnttS 
without  arbitrarily  depriving  the  minor  de- 
fendants of  their  interest  In  the  Kansas 
land.  This  should  not  be  done.  The  plaintiff 
is  compelled  to  resort  to  his  action  against 
the  grantors  in  the  deeds,  or  to  seek  a  rem- 
edy in  a  court  that  has  Jurisdiction  of  the 
persons  of  the  minor  defendants.  The  peti- 


tion did  not  state  a  cause  of  action  against 
the  minor  defendants. 

The  Judgment  is  affirmed.  All  the  Jmrtlces 
coucnrring. 


COOPER  V.  COOPER.    (No.  21033.) 
(Supreme  Court  of  Kansas.   April  7,  1917.) 

(SyUahua  by  the  Court.) 

HuBBANn  AND  WiFB  «s>29S{S)  —  Sepabati 
HAiifTENANCB— Excessive  Aixowancb. 
Ad  allowance  ot  separate  maintenance  to  a 
wife,  who  is  living  apart  from  her  husband,  is 
held  to  t>e  excessive  and  unwarranted  under  an 
antenuptial  agreement  adjudged  to  be  valid  and 
binding  upon  the  parties. 

[Ed.  Mote^For  other  coses,  ass  HoAand  and 
Vml  Gent.  Dig.  |  1093J 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Oom  T.  Oooper  against  Jobn  6. 
Cooper,  her  husband,  for  separate  mainte- 
nance. Judgment  for  plaintiff  for  and 
that  defandant  pay  $15  per  mtmtb  during 
marriage  relatioa  Motion  for  new  trial  de- 
nied, and  d^endant  appeals.  Award  for  fu- 
ture maintenance  affirmed.  Judgment  allowing 
plaintiff  $2,500  reversed,  and  cause  remanded. 

Crane,  Hayden  &  Helzer,  of  Topeka,  for 
appellant.  J.  S.  Bnsmlnger,  of  Topeka,  for 
appellee. 

JOHNSTON,  a  J.  Cora  T.  Cooper 
brought  this  action  for  separate  maintenance 
against  her  husband,  John  O.  Co<q?er,  and  re- 
covered Judgment  decreeing  tliat  the  defend- 
ant pay  to  her  the  sum  of  $2,600  within  60 
days  for  her  separate  maintenance  and  sup- 
port, and  also  payments  of  $1^  per  month 
during  the  exlstmce  of  the  marriage  rela- 
tion. Judgment  was  rendered  July  21,  1916, 
and  on  July  26th  defendant  filed  a  motion  for 
a  new  trial,  which  was  denied,  and  he  ap- 
peals. 

Prior  to  their  marriage  the  plaintiff  and 
the  defendant  entered  Into  an  antenuptial 
agreemmt  wfaldi,  among  other  things,  pro- 
vided that.  In  the  event  plaintiff  should  out- 
live the  defendant,  she  should  have  as  her 
separate  property  a  half  Interest  in  two  city 
lots,  and  she  expressly  waived  all  claim  to 
any  Interest  tn  his  other  property.  There 
were  also  provisions  as  to  support  and  main- 
tenance while  she  should  live  with  him  as 
his  wife.  In  a  divorce  proceeding  in  1911  be- 
tween these  parties,  wherein  neither  was 
a,warded  a  decree,  the  antenuptial  contract 
in  question  was  passed  upon  by  the  court, 
who  found  it  to  be  valid,  fairly  entered  into, 
and  binding  upon  the  parties. 

It  is  contended  Uiat  the  Judgment  sward- 
ing to  the  plaintiff  the  lump  sum  of  $2,600  Is 
an  unjust  allowance  and  a  direct  violation  of 
the  antenuptial  agreement,  which  tbe  dis- 
trict court  has  held  to  be  valid  and  binding. 
As  no  motion  for  a  new  trial  was  made  In 
due  time,  it  follows  that  only  questions  ap- 
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parent  on  the  face  of  the  record  ax^  open 
for  consideration. 

The  antenuptial  contract  provided  that  the 
defendant  should  provide  plaintiff  with  a 
comfortable  home  and  maintenance  in  keei>- 
ing  with  his  pecnnlary  circumstanceB  so  long 
as  she  shotad  live  with  him  as  his  wife,  and 
she  In  turn  was  to  perfonn  the  duties  or- 
dinarily Incumbent  upon  a  wife.  At  his 
death,  as  we  have  seen,  she  was  to  have  cer- 
tain specific  property,  and  was  not  to  claim 
or  have  any  other  property  rights  or  benefits. 
In  the  earlier  litigation  between  these  par- 
ties it  was  shown  that  they  lived  together  for 
a  little  over  a  year,  daring  which  time  a 
<^d  was  bom  to  them,  and  shortly  after- 
wards there  were  disagreements,  followed  by 
separation.  The  court  held  that  the  parties 
were  in  equal  wrong,  and  that  the  conduct 
comiOalned  of  by  each  against  the  other  did 
not  constitute  either  gross  neglect  of  duty  or 
extreme  cruelty,  and  hence  a  divorce  was  re- 
fused. The  provisions  of  the  marriage  con- 
tract were  examined  and  adjudged  to  be  val- 
id, property  was  placed  in  the  hands  of  a 
trustee  for  the  care  of  their  diild,  the  hus- 
band .was  required  to  pay  the  fee  of  his  wife's 
attorney,  and  jurlsdictlui  was  reserved  by 
the  court  to  require  the  husband  to  contrib- 
ute to  his  wife's  siwport  In  case  they  should 
not  be  able  to  live  together. 

That  judgment  wa^  rendered  la  1911,  five 
years  before  the  commenoement  of  this  ac- 
tion ;  and  while  the  defendant  has  furnished 
plaintiff  a  comfortable  house  in  which  to  live, 
it  appears  that  he  has  not  furnished  ha  Bul^ 
able  support  during  this  period.  Ordinarily 
a  wife  Is  entitled  to  reasonable  support  so 
long  as  the  marriage  status  continues.  Un- 
der the  marriage  contract,  plaintiff  is  not 
entitled  to  support  if  she  neglects  to  perform 
her  wifely  duties,  or  refuses  to  live  with  the 
defendant  as  his  wife.  Although  she  Is  not 
living  with  him,  it  must  be  assumed  In  this 
case,  as  the  record  stands,  that  the  separa- 
tion la  due  to  the  fault  of  the  defendant  Of 
course  he  cannot  escape  responsibility  for 
her  BUNHUt,  if  her  failure  to  live  with  him 
and  perform  the  conditions  of  the  coi^ract 
was  caused  by  his  wrcmg.  On  the  other  hand. 
If  the  fhilure  to  Uve  with  blm  Is  the  resnlt  of 
her  .wrong,  she  would  not,  nndw  the  terms 
of  the  contract,  be  entitled  to  suMKwt  In 
providing  for  support,  allowances  sbcmld  be 
made  in  the  form  of  periodical  paymsits, 
BO  that  they  may  be  varied  as  conditions 
may  Change.  Allowances  Cor  suivort,  which 
should  have  been,  but  were  not,  fnmldied  by 
defendant,  may  be  made  In  gross ;  but  they 
■cannot  be  allowed,  except  proof  of  actual 
expenditures  that  were  reasonably  necessary 
and  approprUite  for  the  maintoiance  of  the 
plaintiff.  Gheever  v.  Kelly,  96  Kan.  268,  ISO 
Pac.  529.  Periodical  aUowances  for  the  fu- 
ture wens  made  by  Oie  trial  court;  that  is, 
that  defendant  should  pay  her  f  IS  per  month 


in  addition  to  the  home  furnished,  whlcb 
must  be  deemed  to  be  a  reasonable  provision. 

The  award  of  the  gross  sum  of  $2,S00  for 
the  five  years  that  Intervened  between  the 
rendition  of  the  first  Judgment  and  the  one 
In  which  this  allowance  was  made  is  exces- 
sive, and  .wholly  inconsistent  with  the  allow- 
ance made  for  the  future.  She  was  awarded 
at  the  rate  of  $180  a  year  for  the  future,  bat 
was  given  $600  per  year  for  the  time  that  is 
past  That  award  Is  deemed  to  be  unwar- 
ranted, under  the  antenuptial  contract  and 
under  any  view  of  the  case,  and  it  Is  there- 
fore determined  as  a  matter  of  law  that  error 
was  committed  In  awarding  her  a  Judgmoit 
In  the  lump  sum  of  $2,500. 

The  award  for  future  maintenance  Is  af- 
firmed, but  the  Judgment  allowing  plaintiff 
$2,500  is  reversed,  and  the  cause  remanded 
for  further  proceedings.  All  the  Justices  con- 
curring. 


BRUNSWIG  V.  FARMERS'  GRAIN,  FUEL 
ft  I/IVE  STOCK  GO.  <No.  20664.) 

.   (Supreme  Court  of  Eanaas.  April  7,  1917.) 

(Byllahut  hy  the  Court.; 

1.  Sales  4ss>S9— Contbact— Modificatioh. 

Three  contracts  having  been  made  for  the 
shipment  of  wheat  from  Alden  to  Galveston,  the 
seller  wrote  to  the  buyer  saying:  ''Your  favor 
of  the  28th  at  hand.  We  regret  that  you  will 
require  us  to  load  capacity  cars  on  ul  grain 
sold.  We  will  load  them  tfaot  way.  We  are 
ready  to  load  out  the  first  car  for  July  shipment. 
PleaHe  give  us  billing  to-morrow.  The  Saota 
Fd  refuses  to  accept  Galveston  Bhipments. 
Please  Btate  what  you  want  us  to  do  with  the 
wheat  What  are  yon  going  to  do  about  it?" 
Ob  the  next  day  the  buyer  wired  the  idler: 
"Bill  wheat  to  Ft  Worth,  Texas."  Held  that, 
in  the  absence  of  extraneous  evidence  indicating 
a  different  intention,  the  telegram  is  to  be  In- 
terpreted as  authorizing  a  shipment  to  Ft 
Worth  of  bU  the  wheat  contracted  for,  and  aa 
effecting  a  modification  of  the  contracts  to  that 
extent. 

lEA.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  251.  252,  259.] 

2.  Sales  «=>220— Modification  of  Contbact 

— RiGHTB  of  AsSIGHEB. 
One  to  whom  the  contracts  were  assigned 
after  such  modification,  regardless  of  his  knowl- 
edge tberepf,  could  assert  no  rights  against  the 
seller  under  the  original  contracts,  except  as  so 
modified. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  606.] 

3.  SAZ.EB  «s>220— Modification  of  Gontbacx 
—Action  bt  Assignee. 

Where  such  assignee  refused  to  accept  and 
pay  for  a  car  of  wheat  shipped  under  the  firart 
contract  giving  as  a  reason  that  the  shipment 
had  not  been  made  to  Galveston,  and  showed 
by  his  conduct  that  be  would  not  receive  ship- 
ments made  to  Ft  Worth,  in  an  action  brought 
against  the  seller  for  damages  resulting  from  a 
failure  to  deliver  wheat  at  Galvestotu  It  is  Md 
that  a  judgment  for  the  defendant  was  justified 
irrespective  of  other  questions  presented. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  I  eoe.] 
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Anneal  from  'District  Court,  Hlee  CoAnty. 

Action  1^  A.  J.  Bnmswlg  against  tbe  Fann- 
ers' Grain,  Fuel  &  Live  Stodc  Company* 
Judgment  for  defendant,  and  plalntUf  ap* 
peals.  Affirmed. 

Falrchlld  &  Lewis,  of  Hutchinson,  and 
(leorge  W.  Groves,  of  St  Joseph,  Mo.,  for 
appellant.  Jones  ft  Jones,  of  Lyon,  for  appel- 

BIASON,  J.  A.  J.  Brunswig,  dolog  busi- 
ness as  the  A.  J.  Brunswig  Grain  Company, 
of  St.  Joseph,  sued  the  E'armera*  Grain,  Fuel 
&  Live  Stock  Company,  of  Alden,  for  failure 
to  deliver  two  shipments  of  wheat  according 
to  the  terms  of  two  contracts  made  with  the 
Smith-Mann  Grain  Company,  of  Kansas  City, 
and  by  It  assigned  to  the  plaintiff.  An  appeal 
is  taken  from  a  judgment  rendered  apan  a 
verdict  for  the  defendant. 

The  evidence  was  mainly  in  tbe  form  of 
documents,  and  there  is  litle  or  no  room  for 
dispute  as  to  the  material  facts.  The  defend- 
ant, as  seller,  and  the  Smith-Mann  Grain 
Company,  of  Kansas  City,  as  buyer,  contract- 
ed by  the  execution  of  three  separate  instru- 
ments, two  being  dated  July  11,  and  the  third 
July  14, 1914,  for  the  delivery  of  four  cars  of 
wheat  at  Galveston.  The  first  writing  called 
for  one  car  at  SZVi,  to  be  delivered  in  July; 
the  second  for  two  cars  at  82,  in  August;  and 
the  third  for  one  car  at  80%,  In  20  days  (from 
July  14tb).  On  July  30th  the  defendant  noti- 
fied the  Smith-Mann  Company,  that  It  was 
ready  to  load  out  the  first  car,  stating  that 
the  Santa  Ffi  refnsed  to  accept  Galveston 
i<hipments.  and  asking  what  to  do  about  it 
The  Smith-Mann  Company  on  the  next  day 
wired:  "BlU  wheat  to  Ft  Worth,  Texas." 
The  defendant  at  once  shipped  a  carload  to 
Ft  Worth,  under  the  first  contract,  and  made 
a  draft  npou  the  Bmlth-Mann  Company  for 
the  price,  with  the  bill  of  lading  attached. 
Tlie  draft  was  not  paid,  the  buyer  apparently 
having  become  financially  embarrassed.  On 
August  1st  the  Smith-Mann  C<xnpiuiy  assign- 
ed the  three  contracts  to  the  plaintiff,  and 
notified  the  defendant  to  that  effect  At  the 
request  of  tbo  Smith-Mann  Company  the  de- 
fendant had  the  draft  presented  to  tbe  plain- 
tiff, wlio  refused  to  pay  it,  because  of  the 
wheat  Ijavlng  berai  shipped  to  Ft  Worth  in- 
stead of  to  Galveston.  Before  the  defendant 
knew  of  tbe  final  refusal  of  the  plaintiff  to 
pay  for  tbe  car  of  wlieat  It  had  8hli:^)ed  to 
t\.  Worth,  it  wrote  to  him  (on  Aogast  6th), 
stating  the  details  with  regard  to  the  wtieat 
it  Imd  contracted  to  tbe  Smith-Mann  Com- 
pany, and  asking  btm  to  give  It  tbe  bill- 
ing on  the  80%  cent  car  as  soon  as  possible, 
adding  that  it  would  hold  tbe  other  two  cars 
for  shipment  later  in  the  month.  On  August 
10th  the  defendant  wrote  to  the  plaintiff,  in 
effect  notifying  him  that  by  reason  of  the 
nonpayment  of  the  draft  U  had  canceled  the 
contrnets.  On  August  11th  the  plaintiff 
wired  and  wrote  to  the  defendant,  asking 


that  tbe  whe&t  be  stfimped  to  St  JowplL  Tb» 
defendant  in  a  letter  of  August  ISth,  denied 
all  liability,  and  refused  to  reopen  tbe  mat- 
ter. 

The  court  Bobmltted  to  the  Jury  tbe  qnes- 
tion  whether  tbe  telegram  from  tibe  Smltbr 
Mann  Company  to  13ib  defendant  readiiv> 
"Bill  wheat  to  Ft  Worth,  Texas,"  referred 
to  all  the  wlieat  covered  by  the  three  con- 
tracts, or  only  to  that  part  of  it  covered  by 
the  first  contract  wtalcb  was  then  ready  tor 
shipment  Instructions  were  glT«i  to  the 
effect  that  if  the  telegram  referred  to  all  the 
wheat,  the  defendant  was  justified  by  the 
plaintiff's  conduct  in  refadng  to  make  far- 
ther shipments,  but  that  if  it  referred  only 
to  the  wheat  covered  by  the  first  contract, 
the  defendant  was  liable  to  the  plaintiff  tor 
such  refusal.  The  Jury  obvionsly  decided 
that  the  telegram  referred  to  all  tbe  wheat 

LI  ]  1.  The  plaintiff  contends  that,  as  all  the 
competent  evidence  concerning  the  meaning 
of  the  telegram  was  in  the  form  of  michal- 
lenged  documents,  its  effect  was  a  question 
of  law,  and  that  the  court  should  have  de- 
cided that  it  related  only  to  the  shipment 
under  the  first  contract  The  error,  If  any, 
in  submitting  to  the  Jury  the  question  of  the 
effect  of  the  telegram,  was  not  material  if 
they  gave  it  tbe  proper  construction.  Hull 
V.  Manufacturing  Co.,  92  Kan.  538,  141  Pac. 
592.  And  this  court  is  of  the  opliUmi  that 
such  was  the  case.  The  letter  to  which  the 
telegram  was  a  reply  was  written  July  30, 
and  read  as  follows: 

"Your  favor  of  tbe  28th  at  hand.  We  regret 
that  you  will  require  us  to  load  capacity  cars 
on  all  grain  sold.  We  will  load  tbem  that  way. 
We  are  ready  to  load  out  the  first  car  for  July 
shipment  Please  give  us  biUiaf^  to-morrow. 
Tbe  Santa  F6  refuses  to  accept  Galveston  ship- 
ments. Please  state  what  you  want  us  to  do 
with  the  wheat  What  are  you  going  to  do 
about  it?" 

Tbe  telegram  reading,  "Bill  wheat  to  Ft. 
Worth,  T^as,"  was  sent  the  next  day.  The 
sentence  "Please  give  us  billing  to-morrow" 
may  be  regarded  as  having  special  reference 
to  the  car  that  was  ready  for  shipment,  as  to 
which  it  was  necessary  that  direction  should 
be  given  at  once  to  avoid  delay.  But  the 
letter  obviously  refers  to  more  than  the  one 
shipment,  where  it  discusses  the  matter  of 
the  kind  of  cars  to  be  used,  and  the  inference 
is  reasonable  that  the  writer  bad  in  mind 
the  later  shipments  as  well  as  the  earlier 
one  when  he  wrote: 

"The  Santa  F#  refuses  to  accept  Galveston 
shipments.  Please  state  what  you  want  us  to 
do  with  the  wheat  What  are  you  going  to  do 
about  itr' 

He  had  already  asked  that  he  be  given 
specific  instructions  on  the  next  day  as  to 
the  car  that  was  ready.  There  was  no  occa- 
sion to  say  more  to  elicdt  Information  con- 
cerning that  particnlar  shipment  When  be 
added: 

"Please  state  what  yon  want  ua  to  do  with  tbe 
wheat    What  are  you  going  to  do  about  it?" 
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— the  eompstny  addressed  was  fairly  advised 
that  he  was  Inqalrlng  with  regard  to  all  the 
wheat  the  defendant  had  contracted  for  Gal- 
veston delivery.  The  Inquiry  was  natural, 
because,  while  the  need  of  Immediate  infor- 
mation roay  have  beea  confined  to  the  one 
car,  the  defendant  was  authorized  to  ship 
all  the  remaining  wheat  within  2  days,  and 
\vas  required  to  sMp  a  part  of  It  within  4 
days.  We  conclude  that,  when  the  Smith- 
Mann  Company  in  answer  to  this  letter  or- 
dered the  "wheat"  to  be  bUled  to  Ft  Worth, 
making  no  distinction  between  that  covered 
by  the  first  contract  and  the  rest  of  It,  and 
giving  no  other  instructions  concerning  the 
mattor  Inquired  about,  In  the  absence  of  any 
extraneous  evidence  indicating  a  differoit  In- 
ten>retation,  It  most  be  held  to  have  author- 
ized  a  shipment  to  Ft  Worth  under  all  of 
the  contracts,  and  thereby  ^ected  a  modifl- 
eation  of  tbian  to  that  extent. 

In  a  letter  already  referred  to,  wrlttoi  to 
the  plaintiff  m  Auguit  6tb,  the  defendant 
said: 

"Please  give  Tis  billing  on  the  90  and  7/8 
cent  car  at  soon  as  possible  and  then  we  will 
hold  the  two  cars  for  Aug.  shipment  until  later 
in  the  month." 

Bnt  the  request  for  Instructions  as  to  the 
billing  did  not  Imply  that  the  plataitlff  conld 
require  deUvery  at  Oalveston,  or  any  point 
other  than  Ft.  W(»th. 

[2]  2.  The  ciHitracts  were  not  negotiable 
instruments,  and  the  plaintiff  could  not,  by 
assignment,  acquire  any  greater  rights  than 
were  held  by  the  Smith-Mann  Company.  5 
Enc.  L.  &  P.  "An  assignment  of  a  con- 
tract, after  the  same  has  bem  modified  by 
tdie  parties  tiiereto,  is  an  assignment  of  the 
contract  as  modified,  and  not  of  the  original 
contract'*  S  a  J.  917. 

[3]  8.  A  number  ot  other  qneetlons  have 
been  argued,  but  need  not  be  discussed  or 
decided,  as  the  interpretation  placed  upon 
the  letter  and  telegram  referred  to  is  fatal 
to  a  recovery  by  the  plaintiff,  and  therefore 
requires  an  affirmance  of  the  judgment 
While  his  correspondence  with  the  defendant 
had  relation  specifically  to  the  car  of  wheat 
which  was  actually  shipped,  his  attitude  was 
and  continue  to  be  that  he  was  under  no  ob- 
ligation to  recognize,  and  would  not  rec- 
ognize, a  shipment  to  Ft.  Worth.  His  de- 
mand Is  based  solely  upon  the  nondelivery 
of  the  wheat  at  Galveston.  His  offer  to  re- 
ceive at  St.  Joseph  the  wheat  covered  by 
the  two  later  orders  was  made  after  the 
defendant  had  notified  him  of  its  cancellation 
of  the  contract  and  in  any  event  It  was  not 
under  a  legal  obligation  to  conform  to  his 
directions  In  this  regard.  In  accepting  on  as- 
signment of  the  three  contracts  the  plalntUf 
assumed  their  obligations,  as  well  as  became 
entitled  to  their  benefits.  5  C.  J.  917.  The 
rule  with  regard  to  distinct  and  Independent 
contracts  between  the  same  persons  Is  that 


the  breach  of  one  of  them  does  not  permit 
the  party  aggrieved  to  refuse  to  i>erform 
another.  Willlston  on  Sales.  S  467,  p.  806. 
But  by  the  weight  of  authority  a  wroogfal 
refusal  to  pay  for  one  of  several  installments 
of  merchandise  covered  by  one  contract  Jus- 
tifies the  seller  In  refusing  to  make  farther 
deliveries.  9  Cyc.  649  ;  35  Cyc.  133;  Willls- 
ton on  Sales,  {  467.  p.  810;  Lumber  Go.  T. 
Lumber  Co.,  86  Kan.  131,  119  Pac.  321. 

The  effect  of  such  a  breach  does  not  de- 
pend upon  how  many  contracts  have  been  en- 
tered into,  bnt  upon  the  relation  they  bear 
to  each  other.  Although  two  separate  con- 
tracts of  sale  are  made,  if  the  buyer  elects 
to  connect  them,  as  by  refusing  payment  on 
one,  in  order  to  aid  In  effecting  a  settlement 
of  the  other,  his  refusal  becomes  a  just 
ground  fer  the  seller  to  decline  further  per- 
formanca  Lumber  Co.  t.  lumber  Go.,  supra. 
Here  the  three  original  contracts  were  modi- 
fied by  the  same  correspondency  and  assign- 
ed to  the  plaintiff  by  a  single  Instrument 
The  plaintiff  refused  to  accept  the  wheat  on 
the  first  contract  fer  a  reason  that  applied 
with  equal  ferce  to  the  other  two.  In  that 
situation  his  conduct  would  seem  to  have 
relieved  the  defendant  from  further  obliga- 
tion. But  that  need  not  be  detwmlned  be- 
cause, as  stated,  this  Is  not  an  action  for  the 
failure  to  deliver  wheat  at  Ft  Worth. 

The  Jndgmoit  Is  affirmed.  All  the  Justices 
concurring. 


LOOAN-MOORB  LtTMBER  CO.  BOWER- 
SOCK  et  al.    (No.  20780.) 

(Supreme  Court  of  Kansas.  April  7, 1917.) 

(SvUnhut  hv  thB  Court.) 

1.  Mechaitics'  Libnb  ^=>236— Reij:ase— Cos- 

STRDCnoN. 
A  recital  in  a  writing  putportlDg  to  rdease 
a  mechanic's  li«ij  that  the  ''ovneir  hss  paid 
for  the  coDstrnction  of  the  house  involved,  is 
held  to  refOT  to  payments  made  by  the  person 
in  possession  under  a  contract  entitling  him  to 
a  deed  upon  the  completion  of  the  pnrcbase 
price,  and  not  to  the  holder  of  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Uedianics* 
Liens,  Cent  Dig.  |  419.] 

2.  Mechanics'  Liens  «=3217,  281(1)— Waiv- 
EB— Parties— Evidence. 

A  waiver  of  a  mechanic's  Hen,  expressed  to 
be  made  in  favor  of  any  mortgagee  of  the  prop- 
erty, inures  to  the  benefit  of  one  who  had  lent 
money  to  the  purchaser  of  the  property  under 
an  arrangement  that  the  original  owner  should 
hold  the  title  as  lecority  both  for  the  balance 
due  on  the  purchase  price  and  the  amount  of 
such  loan.  And  held,  that  the  pleadings  and 
evidence  justified  a  finding  that  such  an  ar- 
rangement had  been  made  m  this  case. 

[Ed.  Note.— For  other  cases,  see  Heebanics* 
UmB,  Cent  X>ig.  K  403,  06&-507J 

3.  Mbohaitios'  LzEirs  «3>20&— Waivkb— Br- 

FECT. 

Such  a  waiver  Is  held  to  preclade  the  signer 
fnHn  araerting  a  lieo  except  m  saboidination  to 
that  of  the  mortgagee. 

[Ed.  Note.~For  other  caaei!^  oee  Msohanics* 
Liens.  Cent  Dig.  S  3S2.] 
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4.  MoRTOAOBs  «=»151(3)  —  Pbioeities  —  Mi;- 
chahic'b  Lien. 
Where  the  owner  ot  property  oa  whidi 
there  is  a  mortgage  begms  the  coaBtrucUfm  of 
a  house  thereon,  but  before  its  compledoo  aban- 
dons the  work  and  disappears,  the  mortgagee 
who  takes  possession  and  cMnpletes  the  building 
according  to  the  original  plans  is  held  to  have 
a  Uen  for  the  amount  so  expended  superior  to  a 
mechanic's  lien  for  material  sold  to  and  used  by 
the  owner,  where  the  value  of  the  property  at 
the  time  wwk  was  abandoned,  including  the 
improvementa,  was  less  than  the  amount  of  the 
mortgage^ 

[Ed.  Note.— For  other  caaea,  see  Mortgagea, 
Cent.  Dig.  H  332-336.] 

6,  MoBTOAOEs  «=5>151(8)—PiaoBmEa  — Me- 
chanic's LiEW— Amount. 
The  lien  of  the  mortgagee  cannot  be  increase 
«d,  as  against  such  lienholder,  by  the  cost  of  im- 
provements made  him,  which  were  not  con- 
templated in  the  onglnal  plan. 

[Ed.  Note.— For  other  cases,  see  MortgageB, 
Cent.  Kg.  8S  332-386.1 
6.  Case  Doubted  and  Dibtinouished. 

The  rule  announced  in  McCrie  v.  I/umber 
Co.,  7  Kan.  App.  39.  01  Pac  906,  that  a  me- 
chanic's lien  has  priority  over  a  pre-existing 
mortgage,  so  far  as  relates  to  the  structure  erect- 
ed, apart  from  the  land,  is  doubted,  and  Aeld 
in  any  event  not  to  be  applicable  to  the  pres- 
ent case. 

Appeal    from    Dlfltrlct   Ooort,  Douglaa 

County, 

Action  by  the  Logan-Moore  Lumber  Com- 
pany against  M,  G.  Bowersock  and  others. 
From  a  judgment  determining  the  priority  of 
liens  and  making  plalutUTs  lien  subordinate 
to  a  mortgagee's  lien,  plaintiff  appeals.  Modi- 
fied and  affirmed. 

John  J.  BUlng  and  Edward  T.  RUlns.  botti 
of  Lawrence,  for  appelant.  M.  A.  Oorrill 
and  H.  H.  Aaber,  botb  at  Lawrouie,  tor  ap- 
pellees. 

MASON,  J.  This  action  Involves  the  prlorU 
ty  of  liens  upon  two  dty  lots,  described  as  Ipts 
7  and  8  in  block  9  In  an  addition  to  Law- 
rence. The  claim  of  the  plaintiff,  the  Logan- 
Moore  Lumber  Company,  to  a  mechanic's  Uen, 
was  sustained,  but  it  was  made  subordinate 
to  a  Uen  given  to  J.  D.  Bowersock  for  a  loan 
made  to  Louis  C.  Brown  to  enable  him  to 
improve  the  property  by  building  two  houses 
upon  it,  and  for  the  expenses  of  completing 
the  buildings  after  Brown  had  abandoned  the 
work.  The  plaintiff  appeals  from  the  Judg- 
ment upon  the  ground  that  It  was  entitled  to 
a  prior  Uen.  Tbe  facts  are  the  same  with 
respect  to  each  of  the  lots,  except  as  to  the 
amounts,  and  for  simplicity  of  statement  the 
matter  will  for  the  present  be  treated  as 
though  bnt  one  of  them  (lot  7)  were  involved. 
The  facts  as  found  by  the  trial  court  are 
challenged  In  bnt  two  particulars,  which  will 
be  mentioned  later. 

The  lot  originally  belonged  to  Boweraock's 
wife,  who  contracted  to  sell  It  to  Brown  for 
f600.  At  the  same  time,  and  as  a  part  of  the 
same  transaction.  It  was  arranged  that  Bow- 
ersock was  to  make  a  loan  to  Brown  of  $2,- 


000,  ftH-  vhlcb  the  lot  was  to  be  secmity.  and 
which  was  to  be  used  in  erecting  a  bouse 
thereon.  Brown  paid  $300  down,  and  on 
May  17,  1915,  Mrs.  Bowersock  executed  to 
him  a  contract  by  viidcb  she  acknowledged 
this  paymmt  and  agreed  to  deed  him  tlie  lot 
upon  bla  paying  92,300  additlonal--f300  In 
00  d&ya,  9B00  In  one  year,  and  ¥1,600  in  two 
years;  the  9800  being  for  the  balance  of  the 
agreed  purchase  price,  and  the  remaining  92,- 
000  representlDg  the  money  to  be  lent  to 
Brown,  the  legal  title  being  thus  retained  by 
ber  as  secailty  for  the  repayment  of  the  loan 
to  ber  husband,  as  well  as  for  the  payment  to 
herself  of  the  balance  ot  the  pordiase  price. 
It  was  agreed  that  the  mon^  constltoting 
the  loan  was  to  be  turned  over  by  Bowersock 
In  Installments  as  the  work  upon  the  building 
progressed  (the  first  one,  for  example,  of 
9600,  to  be  made  upon  ttie  comidetiDn  of  the 
foundatton)^  and  Brown  was  required  to  show 
in  each  Instance  that  all  liens  for  labor  and 
material  bad  been  waived  before  he  was  en- 
titled to  receive  the  money.  Brown  entered 
upon  the  construction  of  tbe  building,  and 
Bowersock  at  different  times  made  payments 
to  blm  amounting  in  the  aggregate  to  $1,600. 
These  payments  were  made  by  Bowersock 
upon  the  faith  ot  documents  shown  blm  by 
Brown,  which  were  signed  by  laborers  and 
materialmen,  including  the  jOalntlff,  releasing 
their  right  of  lien  In  favor  of  any  one  making 
a  loan  on  the  property,  and  agreeing  that 
such  a  mortgage  should  have  priority  over 
any  claim  on  their  part;  a  statement  was 
added  (which  was  in  fact  untrue)  that  the 
owner  had  paid  up  in  full  to  that  time  for 
the  construction  of  the  house.  At  this  stage 
of  affairs,  on  June  12, 1915,  Brown  abandtm- 
ed  the  work  and  left  the  community.  The 
plaintiff  bad  at  this  time  furnished  material 
to  the  amount  of  f 537,  for  which  it  was  en- 
titled to  a  Uen,  which  was  afterwards  per- 
fected. All  of  its  claim,  however,  excepting 
937^,  bad  accrued  prior  to  Its  signing  of 
the  last  statement  with  regard  to  the  waiver 
of  a  lien.  The  improvements  on  the  lot  at 
this  time  were  worth  about  $800,  and  the 
building,  being  Incomplete,  was  exposed  to 
the  weather,  and  If  left  In  that  conditi<m 
would  have  been  subject  to  rapid  deteriora- 
tion. Bowersock  caused  the  building  to  be 
completed  according  to  the  original  plans 
(except  for  changes  which  made  a  net  addi- 
tion of  $140  to  the  coat),  at  an  expenditure  of 
$2,275.80. 

The  facts  with  respect  to  the  other  lot  are 
the  same,  except  that  the  amount  loaned  upon 
it  by  Bowersock  was  91.100,  the  value  of  the 
Improvements  at  the  time  Brown  abandoned 
work  was  $500,  and  the  amount  spent  In  com- 
pleting the  work  was  $2,386.60.  The  Uen 
allowed  Bowersock  on  the  entire  property 
was  97,662.39,  which  included  some  expendi- 
tures for  sidewalks  and  small  items  In  finish- 
ing the  buildings  outside  of  the  original 
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plans.  Tbe  lien  of  Mn.  Bmrawck  fi>r  the 
nnpatd  part  of  tlie  parcSiaae  price  was  made 
snbfleqnent  to  those  of  her  husband  and  ^ 
plaintiff. 

The  material  part  of  the  documents  Tefer- 
red  to  as  waivers  of  Uens  read  as  follovs: 

"Nfiw,  therefore,  In  consideration  oS  $1  cash, 
in  hand  paid  to  us,  and  each  of  us,  by  the  owner, 
we,  tbe  onderaignedt  do  hereby  release  all  our 
right  of  lira,  on  tbe  aboTe-described  property 
that  tre  have,  or  may  have  on  account  of  labor 
performed  or  material  furnished,  or  that  was 
caused  to  be  furnished  bjr  or  through  ua,  that 
IS  now  used  and  in  position  in  said  house,  ia 
fBTCHT  of  any  private  individual,  bank,  or  loan 
asB0«^ation  that  has  made  a  loan  on  nid  prop- 
erty, or  that  may  make  a  loan  00  the  same,  and 
that  said  mortgagee  shall  have  priority  over  any 
claim  that  eitJLer  of  ua  ma^  have,  on  account  of 
labor  performed  or  material  furnished  that  is 
now  used,  and  in  position  in  said  house,  on  lot 
hcreti^ore  described. 

"And  we  further  state  that  the  owner  has 

Said  up  in  full,  as  per  his  agreement,  to  this 
ate,  for  tbe  construction  of  said  house." 

f1]  1.  The  plaintiff  suggests  that  Bover- 
sock  could  not  have  been  misled  sat^  a 
statement,  puriwrting  to  be  based  on  pay- 
ments made  by  the  "owner,"  because  his  wife 
was  the  owner  of  the  property,  and  he,  as  her 
agent,  must  have  known  wbat  she  had  paid. 
The  word  "owner,"  however,  as  used  in  the 
writing,  obviously  referred  to.  Brown,  and 
such  a  description  of  him  was  both  natural 
and  proper.  Although  the  cross-petition  of 
Bowersock  alleges  that  his  wife  was  stUl  the 
owner  of  the  two  lots,  the  spedSc  facts  set 
out  showed  that  she  had  delivered  possession 
to  Brown  under  a  contract  that  he  was  to 
have  a  deed  when  he  completed  the  payment 
of  the  agreed  amount.  In  that  situation 
Brown  was  the  real  or  equitable  owner,  and 
Mrs.  Bowersock  merely  had  a  lien  for  whidi 
she  held  the  legal  title  as  security.  Courtney 
T.  Woodworth,  9  Kan.  448. 

[2]  2.  The  plaintiff  contends  that  the  waiv- 
er of  a  mechanic's  lien  did  not  protect  Bower- 
sock, because  it  was  expressly  made  in  favor 
of  a  mortgagee,  and  he  had  no  mortgage  on 
the  property.  If,  as  the  court  found.  It  was 
agreed  between  tbe  three  parties  that  Mrs. 
Bowersock  should  hold  the  legal  title  as-  se- 
curity not  only  for  tbe  part  of  the  purchase 
price  due  to  her,  but  also  for  the  money  loan- 
ed by  her  husband  to  Brown,  then  Bowersock 
did  have  a  mortgage,  the  holding  of  the  legal 
title  by  his  wife  as  security  for  the  money 
due  him  making  him  In  effect  a  mortgagee. 
But  tbe  plaintiff  Insists  that  nether  tbe 
pleadings  nor  the  evidence  warranted  tha^r  , 
finding.  It  is  true  that  the  cross-petition 
filed  by  the  Bowersocks  jointly  did  not  say  in 
so  many  words  that  Mrs.  Bowersock  was  to 
hold  the  legal  title  as  security  for  the  loan 
made  to  Brown  by  ber  husband,  but  it  con- 
tained a  paragraidi  reading  as  follows: 

"Defendants  further  allege  that  it  was  under- 
stood and  agreed  between  the  defendant  L.  O. 
Brown  and  defendant  J.  D.  Bowersock  that 
contract  marked  Exhibit  A  [the  contract  by 
which  Mrs.  Bowersock  agreed  to  make  Brown 
a  deed  upon  his  paying  ber  ^,800],  and  appli- 
caticai  marked  Exhibit  B,  above  refttred  to 


fBrown's  application  to  Bowersock  for  a  losn], 
should  be  treated  and  considered  as  a  part  of 
one  and  the  same  transaction.  That  while  tbe 
amount  of  thepurdiase  price  stated  in  cwtract 
Exhibit  A  is  $2,600,  it  was  and  i%  In  truth  and 
fact,  to  be  only  $600,  $300  of  which  was  paid 
in  cash  at  or  before  the  time  of  the  execution 
of  said  written  coutract,  and  the  balance  of  $300 
to  he  paid  within  ninety  days  from  the  date 
there<£" 

The  fair  Inference  from  these  allegations 
is  that  tbe  $2,000  was  added  to  the  amount  of 
the  purchase  price  to  represent  the  loan  to  be 
made  b^  BowerKK^  to  Brown,  and  that  the 
holdliv  of  the  title  by  Urs.  Bowersock  after 
the  receipt  of  the  $900  due  her  was  ISor  the 
benefit  of  her  husband.  The  evidence  on  this 
point  was  not  as  explicit  as  it  mU^t  have 
been,  but  we  regard  tbe  finding  r^erred  to  as 
jnstlfled  by  the  foUowlng  questions  and  an- 
swers from  the  examination  of  Bowwsock: 

"Q.  I  hand  you  the  two  contracts  rdatlve  to 
those  lots ;  you  will  observe  there  that  the  con- 
^deratton  stated,  or  tbe  amount  to  be  paid,  is 
$2,300.  TeU  the  court  why  that  was  $2,600 
instead  of  $000;  for  what  purpose  that  was  in- 
serted there.  *  *  *  A.  Because  it  had  been 
arranged  that  I  would  advance  him  $2,000  as 
the  buildings  progressed.  Q.  What  security 
were  you  to  nave  for  this  advancaneut?  *  •  • 
A.  I  had  this  prmtarty.  Q.  ProvidlnK  what? 
A.  Providing  that  be  didn't  get  a  deed  until  he 
paid  for  it/' 

The  suffldency  of  Oie  cnwhpetltiou  is  chal- 
lenged on  the  ^nnd  that  the  Teriflcatlon  In 
behalf  of  Mrs.  Bowersock  la  defective  in  not 
showliv  the  grounds  upon  which  it  was  made 
by  her  husband  as  her  agent  It  recited 
that  Qte  facts  were  within  bis  personal 
knowleds^  whidi  la  all  that  the  statute  re- 
quires when  that  eooditliMi  exists.  Civ.  Code, 
I  116  (Oen.  St.  1909,  |  6709) ;  Gibson  v. 
Sborb,  7  Kan.  App.  TS2,  tS2  Paa  579. 

[S]  8.  Inaamucb  aa  tbe  plaintiff  signed  a 
writing  consenting  that  any  lien  for  material 
famished  that  m^t  be  asserted  on  its  part 
should  be  inferior  to  that  of  any  one  who 
should  lend  mcm^  to  Brown  upon  the  se- 
curity of  a  mortgage  on  the  pnmerty,  aad 
Bowersock  made  his  loan  in  reliance  upon 
such  consent,  the  idaintlff  is  in  no  posltlou 
to  assert  a  lleo  to  the  disadvantage  of  Bow- 
ersock,  whether  the  ownership  of  the  prop- 
erty Is  cmcrtved  as  beUig  in  Brown  or  Mrs. 
Bowanodc.  Moreover,  that  matter  is  ren- 
dered immaterial  by  the  fiict  that  the  court 
made  the  plaintiff's  lien  paramount  to  the  in- 
terest of  Mrs.  Bowersock.  Merdy  as  ul  ex- 
planation of  the  plaintiff's  course  it  may  be 
said  that  the  r^ly  contained  a  statemeDt 
that  its  idguature  to  the  waivers  had  beaa 
procured  by  fraud  on  the  part  at  Brown,  in 
misrepresentljig  its  contenU,  hot  as  It  is  not 
suggested  that  Bowersock  had  any  knowl- 
edge of  this,  the  legal  rights  of  the  parties 
to  the  present  ccmtroversy  are  not  affected  by 
It  Moreover,  tbe  plaintiff  was  necessarily 
negllgent  in  signing  a  statement  that  tbe 
bills  for  material  had  been  paid. when  tbe 
fact  was  otherwise,  and  doubtless  BowersocSc 
would  have  been  protected  as  to  money  loan- 
ed on  the  propertgr  In  ralianoe  ivoa  sucb 
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statonent,  even  In  the  absence  of  an  ex- 
•  press  waiver.  These  considerations  require 
the  approval  of  the  decision  giving  Bower- 
sock's  lien  for  the  money  he  advanced  to 
Brown  (amonntlng  on  both  properties  to 
$2,700)  priority  over  the  plaintiff's  claim. 

[4]  4.  The  question  as  to  the  lien  awarded 
to  Bowersock  for  the  money  expended  In 
completing  the  buildings  according  to  the  orig- 
inal plans  stands  upon  a  different  footing. 
As  Brown  had  abandoned  the  property  with 
the  buildings  Incomplete  and  In  sach  condi- 
tion as  to -deteriorate  rapidly,  unless  some- 
thing were  done  to  preserve  them.  It  was  nat- 
ural and  proper  that  Bowersock  should  as- 
sume control  and  take  steps  to  that  end. 
It  cannot  be  said  that  his  possession,  so 
taken  was  acquired  under  such  circumstanc- 
es that  he  ought  not  In  equity  to  be  permit- 
ted to  retain  It,  and  therefore  he  was  enti- 
tled to  the  privileges  of  a  "mortgagee  In 
possession."  Stonffer  v.  Harlan,  68  Ean. 
135^  146,  74  Pac.  610,  64  L.  R.  A.  320.  104 
Am.  St.  Rep.  396.  As  against  the  owner, 
Brown,  he  was  entitled  to  make  expenditures 
for  such  Improvements  as  were  reasonably 
necessary  for  the  upkeep  of  the  property — to 
prevent  deterioration,  and  to  add  the  cost  to 
the  amount  of  bis  Hen.  27  Cyc.  1265,  1266. 
And  Brown  would  hardly  have  been  In  a  sit- 
uation to  object  to  this  principle  being  so 
applied  am  to  cover  the  flnlsbtog  of  the 
work  which  he  had  begun.  A  difference 
must  be  recognized,  however,  between  the  po- 
sition of  the  owner,  who  Is  necessarily  ben- 
efited by  any  Increase  In  the  value  of  tUe 
property,  and  who  Is  under  an  obligation  to 
the  mortgagee  to  prevent  waste,  and  that  of 
a  lienholder,  who  might  or  might  n6t  be 
benefited  according  to  circumstandes,  and 
who  has  made  no  contract  with  the  mort- 
gagee, and  owes  him  no  duty.  Here,  before 
Bowersock  began  work  upon  the  completion 
of  the  bnlldlngs,  he  had  a  first  lien  for  92,- 
700.  The  two  lots,  with  the  improvements, 
were  worth  but  $2,S00.  The  plalntUTs  sec- 
ond lien  was  therefore  practically  worthless 
as  things  stood.  The  only  reasonable  pros- 
pect of  Its  realizing  anything  upon  Its  claim 
was  through  the  Investment  by  some  me  of 
enough  more  money  to  give  added  Talne  to 
what  had  already  been  Aoae.  The  mere  cot- 
eifng  In  of  the  Incomplete  bolldlngs  so  as  to 
protect  them  from  the  weather  would  not 
have  accomplished  this,  nor  hare  appreci- 
ably bettered  the  plalntlfl's  condition.  The 
natural  and  reasonable  method  of  Increaa- 
ing  the  value  of  the  partially  cmutracted 
bnildlngB  waa  to  complete  tbem  according  to 
the  original  deel^  Under  the  peciOlar  cir-  ■. 
cnmstancea  presented  we  think  £he  trial 
conrt  was  Jnatifled  bi  ^vlng  Bowersodk  a 
first'  lien  for  the  money  expended  in  this 
vay. 

[1]  S.  But  Qie  diaracter  and  extent  of  the 
improvements  to  be  made  conld  not  fairly  be 


left  merely  to  the  Judgment  or  taste  of  the 
mortgagee  making  them,  but  must  be  sub- 
ject to  some  definite  limitation.  And  th* 
only  practical  limit  that  suggests  Itself  Is  that 
resulting  from  conformity  to  the  original 
plans.  A  net  addition  of  $140  was  made  to 
the  cost  by  changes  in  these  plans,  and  the 
mortgagee  was  given  a  first  lien  for  expen- 
ditures outside  of  the  completion  of  the 
buildings,  amounting  to  $211.39.  We  con- 
clnde  that  the  plaintiff's  lien  should  have 
precedence  over  the  part  of  the  mortgagee's 
claim  based  on  these  expenditures. 

[I]  6.  The  plaintiff  invokes  a  decision  of 
the  Gonrt  of  Appeals  holding  that  a  mechan- 
ic's lien  upon  the  improvements,  as  distin- 
guished from  the  lots  on  which  they  are 
placed,  has  priority  over  a  pro^xIsUng  mort- 
gage. McGrle  T.  Lumber  Co.,  7  Kan.  App. 
39,  51  Pac.  966.  The  interpretation  there 
given  to  the  statute  seems  out  of  harmony 
with  expressl<Mi8  of  this  and  other  courts. 
Martsolf  v.  Barnwell,  IS  Kan.  612;  Basham 
V.  Goodholm  4  Sparrow  Inv.  Co.  (OkL)  152 
Pac.  416.  Moreover,  the  doctrine  of  that 
case,  if  sound,  would  not  avail  the  plaintiff 
here,  since  It  was  given  a  lien  prior  to  that 
of  Mrs.  Bowersock,  and  the  waiver  which  it 
signed  must  be  constmed  to  refer  to  Its  lien 
upon  the  buildings  as  well  as  upon  the  bare 
lots. 

The  Judgment  is  modified  by  giving  the 
plaintiff's  lien  precedence  over  ^1.39  of  the 
mortgagee's  claim,  and  as  so  modified  la  af- 
firmed.  AU  the  JnsUces  concurrine. 


PBVm  T.  ATCHISON,  T.  &  S.  V.  RT.  CO. 
(No.  20724.)* 

(Supraoe  Court  <^  Kansas.  April  7,  1917.) 

(Bvflahu$  hy  th€  Court.) 

LunTATZon  or  AcmoNs  ^»55(7)— Injcbt  to 
Laud. 

The  action  was  one  for  damages  for  injury 
to  a  tract  ot  140  acres  of  land,  caused  by  m- 
lai^ement  through  operaticm  of  the  forces  of 
nature  of  a  ditch  rightfully  and  properly  dug 
by  the  railway  company  on  its  n^ht  of  way 
to  drain  its  roadbed.  The  ditch  had  deprived 
the  plaintifl  ot  the  use  of  8^  acres  of  land 
adjomine  the  right  of  way.  Damages  were 
claimed  for  tbis  injury,  and  for  depreciation  in 
the  market  value  of  the  entira  tract  occasioned 
by  the  ditch.  HM,  a  cause  ct  action  aocmed 
when  the  ditdi  invaded  the  plaintiff'B  land,  dam- 
ages for  permanent  injury  were  then  recoverable 
if  desired,  and  the  action  waa  barred  because 
not  cimimenced  within  two  years  after  the  cause 
of  action  accrued. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  S  305.] 

Appeal  ftom  District  Ckrart,  Montgomery 
County. 

Action  ^^y  Bsm  Perer  against  the  Atdil- 
son,  Topeka  &  Santa  Tfi  Railway  Company. 
Demurrer  to  plaintiff's  evidence  sustained, 
and  he  appeals.  Affirmed. 


dts3»For  oOmt  mam  mb  sum  toplo  and  KBT-HUXBER  In  all  K«r-N«nbMr«d  DleMls  and  ladessi 

•Rebearlnc  denied  Hay  IS,  1917. 
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(Kan. 


W.  li,  McVey  and  O.  Ti.  O'Brien,  both  of 
Independence,  for  appellant  W.  E.  Smith, 
O.  J.  Wood,  A.  A.  Scott,  and  Hnrlow  Hur- 
ley, all  of  Topeka,  and  Chester  Stevens,  of 
Independence,   for  appellee. 

BUBCH,  J.  The  action  was  one  to  recov- 
er damages  for  Inju^  to  land  adjidnii:^  a 
railroad  right  of  way,  caused  by  the  en- 
croachment  of  a  ditch  dog  originally  on  the 
right  of  way  to  drain  the  roadbed.  An  In- 
junction against  future  Injury  was  also  pray- 
ed tot.  A  demurrer  to  the  plolntUTs  evi- 
dence was  sustained  oa  the  ground  the  ac- 
tion 'was  barred  by  the  two-year  statute  of 
limitation,  and  he  appeals. 

Some  ten  years  before  the  action  waa  com- 
menced, the  roadbed  was  rebuilt  and  drain- 
age was  secured  by  construction  of  the  ditch 
ccHuplalned  of.  There  was  neither  allega- 
tion nor  proof  that  the  ditch  was  not  nec- 
essary for  the  purpose  for  which  it  was  de- 
signed, or  was  not  properly  constructed.  It 
was  alleged  that  the  ditch  was  negligently 
placed  so  near  the  plaintifCs  land  that  the 
defendant  knew,  or  should  have  known,  it 
would  deepen  and  widen  by  process  of  ero- 
sion to  such  an  extent  as  to  deprive  the  plain- 
tiff's land  of  lateral  support,  but  there  was 
no  evidence  that  from  the  standpoint  of  ex- 
pert railway  construction  the  ditch  was  not 
proi>erly  located.  The  dltc^,  which  was  quite 
small  when  dug,  did  deepen  and  widen  until 
In  some  places  It  passed  under  the  plaintiff's 
fence  and  invaded  his  field.  In  some  places 
the  ditch  is  now  14  feet  wide,  and  in  bo  me 
places  it  is  now  8  feet  deep.  Surface  water 
flo^-lng  into  the  ditch  from  the  plaintiffs 
land  has  cut  some  guUeys,  one  of  them  ex- 
tending back  40  feet  Into  the  field.  In  some 
places  the  water  has  cut  back  under  the  eod 
for  the  distance  of  a  foot  and  left  the  sod 
hanging.  The  soil  crumbles  and  caves  in 
from  freezing,  thawing,  and  drying  out  In 
this  way  the  plaintiff  has  been  deprived  of 
8^  acres  of  land  out  of  a  tract  of  140  acres. 

The  action  was  commenced  on  December 
15,  1914,  and  the  trial  occurred  in  October. 
1915.  The  plaintiff  testified  that  It  had  been 
five  or  six  years  since  he  first  complained  of 
the  ditch  and  tried  to  get  the  defendant  to 
fix  It;  that  is,  to  fix  a  place  which  he  saw 
was  jTOlng  to  break  through.  On  February 
26,  1912,  the  plaintiff  complained  of  the  ditch 
in  a  letter  to  the  defendant's  superintendent, 
in  which  he  said  the  ditch  was  damaging 
him  a  great  deal,  that  It  was  ruining  the 
field,  and  that  he  wanted  it  attended  to,  to 
save  damage.  There  was  evidence  that  the 
value  of  the  use  of  the  land  taken  by  the 
ditch  was  f  15  per  acre  per  year  for  the  years 
1914  and  ldl5.  Three  witnesses  were  called 
to  prove  that  the  market  value  of  the  en- 
tire tract  of  140  acres  bad  been  diminished 
because  of  the  washouts  descrltted.  The  wit- 
nesses estimated  the  damage  at  from  fS  to 
95  per  acre  for  the  entire  tract 


Proper  drainage  of  the  defendant's  road- 
bed was  a  matter  of  Importance.  Duty  to  the 
public  and  duty  to  employes  required  that 
the  track  and  grade  be  made  secure  from  the 
action  of  water.  So  far  as  the  evidence  dis- 
closed, the  ditch  when  dug  did  no  more  than 
subserve  these  necessary  purposes,  and  no 
le^al  duty  to  the  plaintiff  was  violated. 
From  natural  causes,  the  ditch  In  course  of 
time  encroached  upon  the  plalntlfTs  land. 
The  injury  arose  from  not  confining  an  es- 
sential feature  of  the  defendant's  roadbed 
to  its  own  right  of  way,  and  Irf  such  cases 
the  fact  that  the  ditch  was  necessary  and 
was  not  negligently  constructed  does  not  re- 
lieve from  liabllil7  to  make  reparation. 

The  injury  waa  In  the  natnre  of  a  trespass 
on  real  estate,  and  action  fbr  such  an  in- 
jury is  barred  In  two  years.  Civ.  Code,  1 
17,  BUbd.  3  (Gen.  St  1000,  |  5610).  There 
can  be  no  doubt  that  a  cause  of  action  arose 
in  favOT  of  the  plaintiff  more  than  two  years 
before  suit  was  cnnmenced,  and  the  question 
is  whether  all  r^ef  is  foreclosed,  or  wheth- 
er  the  plaintiff  may  recover  damages  sus- 
tained within  two  years  next  preceding  the 
commencement  of  Bult  The  plaintiff  seeks 
to  avoid  the  statute  of  limitation  by  claim- 
ing that  bis  Injury  consisted  In  destruction 
of  lateral  support  of  bis  land  occurring  with- 
in the  two  years  next  preceding  December 
15,  1914. 

In  the  case  of  Railroad  Co.  t.  Schwake, 
70  Kan.  141,  78  Pac.  431,  a  railroad  company 
appropriated  on  alley  of  a  city  for  the  pur- 
pose of  laying  its  tracks.  A  deep  excavation 
waa  made  near  the  lot  line.  It  was  held  that 
a  canse  of  action  for  deprivation  of  lateral 
support  did  not  accrue  until  subsidence  of  ths 
soli  of  the  lots  occurred.  The  same  rule  was 
applied  in  the  case  of  Audo  v.  Mining  Co., 
99  Kan.  454,  162  Pac.  344,  in  which  subja- 
cent support  of  the  surface  of  land  was  re- 
moved by  mining.  If  no  cause  of  action  ac- 
crue until  subsidence  occurs,  the  implication 
from  these  decisions  would  appear  to  be  that 
no  cause  of  action  for  a  future  subsidence  ao- 
crues  until  it  occurs. 

In  case  of  subsidence  resulting  from  causes 
the  operation  of  which  is  concealed  from  ob- 
servation and  the  results  of  whidi  cannot 
clearly  be  foreseen,  as  from  mining,  recov- 
ery for  future  Injury  is  Impossible,  and  eacli 
new  caving  gives  rise  to  a  new  cause  of  ac- 
tion. In  case  of  subsidence  resulting  from 
common  surface  excavations,  like  drainage 
ditches,  there  Is  no  difficulty  in  assessing, 
once  for  all,  damages  both  present  and  pros- 
pective, and  that  la  the  common  practice  la 
condenmatlon  cases.  Landowners  usually 
prefer  that  remedy,  and  the  policy  of  tlie 
law  to  discountenance  multiplicity  of  salts 
favors  It  Each  season's  experience  demon- 
strates afresh  what  water  in  a  drainage  dttcli 
through  eroslble  soil  will  do.  In  this  in- 
stance the  plaintiff  alleged  that  the  defenU- 
ant  knew,  or  ought  to  have  known,  whetx  tlie 
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dltdi  was  Aug,  that  It  - would  cot  into  the 
field.  fTreatine  the  case  as  one  in  which 
lateral  support  has  been  removed,  It  would 
be  quite  practical  to  say  that  although  no 
cause  of  action  accrued  until  subsidence  oc- 
curred, permanent  damages  were  then  recov- 
erable  as  they  would  be  if  the  plaintiff  chose 
to  treat  the  encroachment  of  the  ditch  as  a 
permanent  appropriation  of  the  land. 

It  is  not  ea!3y  to  call  this  a  lateral  support 
case.  Weatherii^  of  banks  is  indeed  one 
way  in  which  Injury  from  removal  of  later- 
al support  Is  caused ;  but  the  cutting  of  chan- 
nels In  the  plaintiff's  field  by  surface  water 
flowing  over  It  into  the  ditch  was  erosion, 
and  the  cutting  away  of  the  banks  of  the 
dlteh  by  water  which  It  was  designed  to 
carry  was  erosion.  While  the  water  under- 
mines the  bank  somewhat  and  the  bank 
crumbles  somewhat  In  dry  weather,  the 
widening  and  deepening  of  the  ditch  Is  no 
different  In  legal  contemplation  from  what 
it  would  have  been  If  the  water  had  always 
washed  away  the  top  soli  first.  What  In  fact 
occurred  was  that  a  larger  channel  was  open- 
ed, rather  than  that  lateral  support  of  the 
plaintiff's  field  was  removed,  causing  It  to 
slide  into  the  ditch.  If  the  defendant's  gra- 
ders had  cut  into  the  field  with  their  plows 
and  scrapers,  the  plaintiff  would  have  had  at 
once  a  complete  and  adequate  remedy  at  law 
for  the  injury  done  and  for  all  future  injury 
resulting  from  the  action  of  water;  and  it 
seems  quite  artificial  to  say  that  because  the 
graders  stopped  just  at  the  plalntlfTs  fence, 
the  future  action  of  the  same  water  on  the 
same  land  occasioned  an  injury  of  a  different 
character,  giving  rise  to  a  remedy  of  a  dif- 
ferent duracter.  If,  therefore,  it  be  con- 
ceded that  under  the  lateral  support  doctrine, 
damages  for  future  subsidences  into  this 
ditcAi,  certain  to  occur  after  the  next  rain, 
could  not  be  recovered  In  an  action  for  sub- 
•  sldence  occasioned  by  the  last  rain,  there  Is 
no  reason  for  applying  the  doctrine  here. 

At  the  trial  the  plaintiff  Indicated  the  real 
purpose  of  the  lawsuit  The  petition  claim- 
ed damages  to  the  amount  of  ¥600.  The 
evidence  disclosed  that  $500  of  this  sum  con- 
sisted of  dam^^  for  permanent  injury 
through  depreciation  in  market  value  of  the 
entire  tract  of  land.  A  right  of  action  for 
this  purpose  accrued  at  least  as  soon  as  the 
ditch  extended  itself  Into  the  plaintiff's  field, 
which,  Bcoordlng  to  the  plaintiff's  own  dec^ 
laration,  was  earlier  than  February.  1012. 
McDaniel  v.  City  of  Cherryvale,  91  Kan.  40, 
136  Pac.  899.  00  U  R.  A.  (N.  S.)  388. 

The  plaintiff  concedes  that  the  railroad 
was  a  permanent  thing,  but  ai^es  that  tbe 
ditch  was  not.  The  court  regards  the  dltcb 
as  an  integral  part  of  tbe  defendant's  road- 
bed. The  idaintlff  says  lie  had  a  right  to  as- 
sume tlie  defendant  wonld  fix  tbe  ditch  be- 
fore it  caused  taim  substantial  injury.  The 
plaintiff  testified  at  the  trial  that  he  had 


tried  to  get  the  def«id&nt  to  fix  the  ditch 
"five  or  six  years  ago."  The  plaintiff  says 
It  was  not  the  purpose  of  the  dltCh  to  under- 
mine the  plaintiff's  land.  It  was  not  the  pur- 
pose of  the  oU  refinery  In.  the  Cherryvale 
Case  to  pollute  the  stream.  Tbe  purpose 
was  to  refine  oU.  The  ditch  was  designed  to 
serve  as  a  waterway,  and  Its  use  for  that 
purpose  caused  Injury,  just  as  the  operation 
of  the  refinery  caused  injury.  By  electing 
to  claim  damages  for  permanent  injury,  an 
adequate  remedy,  the  right  to  further  equit- 
able relief  was  waived. 

The  judgment  of  the  district  court  is  af- 
firmed. All  tbe  JnstloBB  vxmcaaiag. 


STATE  T.  McLEMOBB.    (No.  20660.) 
(Supreme  Oonrt  of  Kansas.  Tek  10^ 

(SvJMhu  fry  ike  Oomrt.) 

1.  Gbimiitai.  Law  ft=»1160(2)  —  Hvidmob  — 
Identity— Habmlkss  Ebbob, 

In  a  prosecution  for  rape,  it  is  incompetent 
for  tbe  party  to  whom  the  assailed  made  com- 
plaint to  give  in  evidence  the  name  of  the  as* 
sailaat;  but  where  there  Is  no  qnesdon  concern- 
ing the  Identity  of  the  iHirty  making  tbe  as- 
sault, and  where  there  is  no  question  that  he 
was  present  at  the  time  and  place  of  the  al- 
leged assault,  no  reversible  error  is  G(»amitted 
where  the  name  of  the  Bssailant  is  thus  given. 

[Ed.  Note.— For  other  cases,  see  OriminsI 
Law,  Oeat.  Dig.  S  3138.} 

2.  Cbiuinal  Law  «=»1169(1)— Witnesses  «s9 
405(1)  —  gbosb-bxamination— coujitbraz. 
Mattbb. 

Evidence  should  not  be  admitted  to  contra- 
dict a  statement  of  a  witness  elicited  on  cross- 
examination,  on  an  immaterial,  cc^ateral  mat- 
ter; but  where  such  evidence  is  admitted,  a 
judgment  will  not  be  reversed  where  the  evi- 
dence could  not  have  produced  any  prejudicial 
effect  on  the  jury. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  $  3187;  Wituessei,  Cent  Dig. 
Si  lira,  127R] 

8.  Cbiuinai.  Law  «=:>1170%(5)— WmrasaBB 

4=93720)  —  EVinSNOE  —  AOBEEUENT  WITH 

Attobnet— Habmlxbs  Ebbob. 
In  a  prosecatum  toe  rape,  on  the  cross-ex- 
amination  of  tbe  person  assaulted,  it  is  proper 
to  show  that  she  contracted  with  attorneys  to 
bring  an  action  for  damages  for  the  alleged  as- 
sault ;  but  tbe  refusal  of  the  conrt  to  pennit 
such  a  croBS-examinatioQ  will  not  cause  a  rever- 
sal of  the  judgment,  where  it  does  not  appear 
that  any  harm  was  done  by  its  exclusion. 

[Ed.'  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3183 ;  WitnesseL  Cent  Dig. 
8S  1193-1196.] 

4.  Rafe  «s959(20,  21)  —  iHSTBrcriORS  —  As- 
sault WITH  Intent  to  Goiuiit  Rape. 
It  is  not  error  to  fail  to  instruct  the  jury 
concerning  assault  with  intent  to  commit  rape, 
where  the  evidence  to  prove  the  offense  shows  a 
cwnpleted  offense  at  a  certain  time  and  place, 
and  the  statements  oS.  counsel  and  the  evidence 
of  the  witnesses  are  all  directed  to  that  time 
and  place,  although  there  ^nay  be  other  inciden- 
tal evidence  wbidi  proves  acts  whidi  tend  to 
show  that  the  accused  attempted  an  assault  ai 
another  time  and  place. 

[Ed.  Note.— For  other  coses,  see  Rape,  Cent 
Dig.  §  99.] 
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6.  RaFK  <8=»S1(1)— BTIPBWOB— BUTKOXIWCT. 

It  iB  held  that  the  evidence  was  sufficient 
to  show  that  the  crime  of  r^a  was  committed. 

[Ed.  Note.— other  cftBei,  ne  Rape,  Oeot 
Dig.  S  71.1 

6.  Cbiuinai.  Law  «=»730C1)— Tbui*— Ibacon- 
DTTCT  OF  Counsel. 

MisctKidact  of  counsel  in  the  presence  of  the 
jury,  where  the  court  immediately  directs  the  ju- 
ry to  disregard  such  misconduct,  will  not  cause 
a  reversal  of  a  judgment,  unless  it  appears  that 
the  misconduct  was  such  as  coold  not  be  thus 
cured  by  the  court 

[Ed.  Note.— For  other  eases,  see  Oriminal 
Law,  Cent  Dig.  |  1698.] 

7.  JuKT  ^s»90(i9— CoHFEiiHOT— BxpBEsaon 

o»  Opiniow. 
A  juror,  on  Mb  voir  dire,  testified  that  "he 
had  no  opinion  and  had  expressed  no  opinion" 
(as  to  the  result  of  the  trial  of  the  defendant). 
Three  witnesses  testified  that  they  had  heard 
the  juror  say,  substantiallT,  that  "they '  will 
stick  Dr.  McLemore,"  the  defendant  The  ju- 
ror denied  making  these  statements,  or  enytbmg 
in  substance  like  them.  He  was  accepted.  The 
court  did  not  commit  reversible  error. 

Note.— For  other  cases,  see  Jniy,  Cent 
i.  H  489,  443,  44&] 

Appeal  from  District  Court,  Bourbon 
County. 

B.  A.  McLemore  was  oonvicted  of  tape,  and 
he  appeals.  Affirmed. 

A.  M.  Keene  and  Connolly  &  Connolly,  all 
of  Ft.  Scott,  for  appellant  S.  -M.  Brewster, 
Atty.  Gen.,  and  J.  O.  Sh^tpard,  ot  Ft  Scott, 
for  the  State. 

MARSHALL,  J.  The  defendant  appeals 
from  a  conviction  of  rape. 

[1]  1.  The  charge  was  that  the  defendant 
did  forcibly  rape  and  ravish  Maude  Morri- 
son, she  being  Uien  a  woman  between  35  and 
36  years  of  age.  There  was  evidence  that 
trended  to  show  that  a  half  hour  after  the 
offense  was  committed,  Maude  Morrison  met 
her  husband.  He  was  a  witness  for  the  prose- 
cution, and  testified  as  follows : 

EMd  your  wife  make  comidaint  to  too  <rf 
Dr.  McLonore'a  actions,  in  whudi  die  tdd  son 
what  his  acticms  wm,  tm  October  28,  1915? 

"Mr.  Keene:  To  which  the  defendant  objects 
as  incompetent  irrdevant  and  immaterial  and 
prejudiciaL 

"The  Court:  He  may  answw. 

"A.  Yes,  shr." 

After  that  evidence  was  introduced,  the 
defendant  asked  that  It  be  stricken  out  The 
court  refused  to  strike  It  out  The  defendant 
Insists  that  the  witness  should  not  have  been 
permitted  to  give  the  name  of  the  person 
committing  the  offotae.  In  State  t.  Dauber- 
ty,  63  Kan.  473,  6Q  Pac  695,  this  court  said: 

"In  prosecutiras  for  the  crime  of  rape,  nei- 
ther the  name  of  the  assailant  nor  the  details 
of  the  transaction,  as  given  by  the  assailed,  may 
be  repeated  in  evidence  by  tne  party  to  whom 
she  made  timely  complaint"    Syl.  par.  7. 

In  State  v.  Hoskin^n,  78  Kan.  183.  188,  96 
Pac.  138,  140,  this  court  said : 

"Some  courts  have  admitted  a  full  relatim  of 
the  details  told  by  the  prosecutrix,  but  the 
weight  of  authority  admits  only  the  fact  that 
a  complaint  was  made ;  it  is  not  permissible  to 


relate  the  name  of  the  person  of  whom  she  com- 
plained.  *  *  •  A  probable  exception  to  tlus 
rule  is  where  the  ctmiplaint  was  made  in  such 
immediate  relation  with  and  sequence  to  the 
act  complained  of  as  to  he  part  of  the  res  gestie, 
but  that  has  no  apidicati(m  here." 

It  must  be  noticed  that  the  authorities  are 
not  unanimous  In  excluding  the  name  of  the 
assailant  The  purpose  of  the  rule  is  to  per- 
mit the  fact  to  be  shown  that  the  Injured 
party  did  make  complaint,  but  to  exclude  all 
hearsay  evidence  of  every  other  fact  neces- 
sary to  prove  the  crime.  Where  the  identity 
of  the  assailant  is  tingnestloned,  and  where 
the  defense  Is  that  there  was  no  rape  either 
because  there  was  no  Intercourse,  or.  If  there 
was  Intercourse,  that  the  woman  consented 
thereto.  It  is  not  easy  to  see  what  harm  Is 
done  by  giving  the  name  of  the  assailant  In 
connection  with  the  fact  that  complaint  was 
made.  In  the  present  case,  there  was  no 
question  about  the  Identity  of  the  assailant 
If  a  rape  had  been  committed.  The  defend- 
ant admitted  being  at  the  place  where  the 
crime  was  charged  to  have  been  committed  at 
the  time  when  Mrs.  Morrison  testified  It  was 
committed,  but  he  denied  having  Intercourse 
with  her.  One  of  the  propositions  argued 
by  the  defendant  on  this  appeal  Is  that  If 
the  evidence  shows  that  be  did  have  inter- 
course with  the  complainant,  the  evldoioej 
shows  that  she  consented  to  that  Intercourse. 
On  the  trial,  Mrs.  Morrison  testified  posItlTe- 
ly  that  It  was  the  defendant  who  assaulted 
her.  The  husband's  testimony  concerning  the 
name  of  his  wife's  assailant  did  not  add  one 
particle  of  evidence  to  show  that  a  rape  had 
been  committed,  or.  If  the  other  evldoice  es- 
tablished that  one  had  been  committed,  that 
the  defendant  was  the  guilty  party.  Section 
203  of  the  Code  of  Oriminal  Procedure  (Gen. 
St.  1900, 1  6867)  proTides  that! 

"On  an  appeal,  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  atEeet  tiie  substantial 
rii^ts  of  the  parties." 

That  eridraoe  was  lncompel%nt,  but,  under 
the  drcumetances  surrounding  this  case.  It 
cannot  be  said  that  the  IntroductUm  ot  that 
evidence  affected  any  substantial  right  of  tbe 
defotdant  Its  admission  was  not  revendble 
error. 

[2]  2.  nie  state  sought  to  prove  that  the 
defendant  was  IntozlcBted  at  the  time  be 
was  charged  to  have  committed  this  offimse. 
Mrs.  Morrison  testified  that  she  conld  smell 
Intozlcatliv  liquor  on  his  breath.  On  crosa- 
examlnatlon,  the  defendant  testlfled  as  fol- 
lows: 

"Q.  I  am  asking  you  If  you  haven't  been  in  the 
habit  (rf  frequently  getting  partially  intmieated? 
A.  No,  sir ;  never  in  my  ILE e  was  I  intoxicated. 
Q.  Sir?  A.  Never  in  my  life  have  I  beem  in- 
toxicated. Q.  You  have  never  been  drunk  or 
half  drunk?  A.  I  don't  know  what  you  cmU 
hnif  drunk.  Q.  I  mean  under  the  influence  of 
liquor  so  people  would  know  it  and  understand 
it  by  seeing  you.  A.  I  was  never  drunk,  tipsy, 
or  full  in  my  life;  never." 
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James  D.  Stnmd,  a  witness  for  the  prose- 
cutton  on  rebuttal,  testified  as  follows : 

"Q.  Now  on  this  date  (meaning  the  time  that 
the  state  claimed  that  McLemore  was  in 
Strond'a  restaurant,  after  the  alleged  crime  was 
committed  and  after  tliis  prosecution  was  be- 
gnn)  the  d^endant  came  in  there,  what  was  his 
condition  with  reference  to  being  intoxicated 
or  otherwise? 

"Mr.  Keene:  Defvidant  objects  as  immateri- 
al and  not  rebattaL 

"The  Court:  He  may  answer. 

"Hr.  E^eme:  E^oeptiui. 

"A.  Well,  I  todE  hmi  to  be  intoxtcsted." 

Tbe  detfendant  ccunplaliis  of  tbe  Introdno- 
tion  of  this  evidence.  In  State  t.  Alexander, 

89  Kan.  422, 131  Pac  139,  this  conrt  said : 
"Evidence  should  not  be  admitted  to  contra- 
dict a  statement  of  a  witness  elicited  upon 
cross-examination  upon  a  purely  collateral  mat- 
ter which  does  not  tend  to  prove  or  disprove  an 
issue  in  the  case,  the  contradietory  evidence  be- 
ing tiered  hj  the  party  eliciting  the  statement." 
StL  par.  S. 

See.  State  t.  Sexton,  01  Kan.  171,  186  Pac. 
901. 

It  l8  unnecessary  to  dte  other  cases.  The 
defendant's  Intoxication  wben  be  was  In 
Stroud's  restaurant  was  a  matter  wholly  Im- 
material; and  'exc^  as  that  evidence  may 
bare  affected  the  credlblUty  ot  tbe  defendant 
aa  a  witness.  It  coidd  not  haTe  produced  any 
effect  on  the  jury.  While  the  evidence  was 
Immaterial  and  Inadmls^e,  Its  introduction 
wu  not  sufOdent  to  cause  a  rerersal  of  the 
Judgment 

[II  &  After  laying  her  complaint  before  the 
couttt7  attorns,  and  before  she  succeeded  in 
getting  the  county  attorney's  oOice  to  file  a 
cmnplalnt  and  cause  a  warrant  to  be  Issued 
for  the  arrest  of  the  defendant,  Mrs.  Morri- 
son entered  into  a  contract  with  other  attor- 
neya  to  bring  a  suit  against  the  defendant 
for  damages  for  the  assault.  On  the  cross- 
examination  of  Mra.  M(»rrlBon,  the  defendant 
sought  to  show  that  she  had  made  such  a 
contract  The  court  refused  to  pmnlt  that 
evidence  to  be  Introduced,  Tbe  defendant 
contends  that  this  was  error.  In  State  v. 
Abbott.  65  Kan.  139,  69  Pac.  160,  this  court 
said: 

"For  the  purpose  of  impairing  his  credibility, 
a  witness  who  gives  material  testimony  may  be 
cross-examined  as  to  bis  past  ccmdact  and  char- 
acter, and  as  to  specific  acts  which  tend  to  dis- 
credit him."    Syl.  par.  1. 

See,  also,  State  v.  Pu^,  75  Kan.  792,  796, 

90  Pac.  242,  243. 

In  the  last  case  cited,  the  court  said: 

"The  extent  permissible  in  such  cases  must 
be  left  to  the  discretion  of  tbe  trial  court,  whose 
action  will  not  be  disturbed  by  this  court  exc^t 
for  such  abuse  as  works  an  injury  to  the  party 
oomplaining." 

Grant  Uiat  this  evidence  was  within  the 
rule  and  diould  have  been  admitted;  no 
harm  was  done  by  Its  exclusion.  The  plain- 
tur  had  a  right  not  only  to  cwtract  with  at- 
torneys to  bring  a  suit  for  damages,  but  to 
bring  a  suit  and  prosecute  it  at  the  same 
time  that  the  criminal  charge  was  being  pros- 
ecuted. 13ie  Qxclusion  of  this  evldoice  was 


not  suffidokt  to  cause  a  reversal  ol  the  judg- 
ment 

[4]  4.  The  court  did  not  Instruct  concern- 
ing an  assault  wiUi  intent  to  commit  rape. 
The  defendant  contends  that  this  was  error. 
The  evidence  tended  to  show  that  the  of- 
fense was  completed  and  committed  at  the 
bam  at  the  complalnanl^s  home,  and  that  Im- 
mediately after  the  oommlsslcm  of  the  of- 
fense, Mrs.  Monlson  ran  to  the  h0U8&  There 
was  evidence  tending  to  show  that  the  defend- 
ant followed  Mra.  Morrison  to  the  house  and 
there  did  other  things  which  tended  to  show 
his  intention  to  commit  another  assault  on 
Mra.  Morrl8(Hi,  but  that  he  voluntarily  de- 
sisted and  went  away.  Tbe  defendant  was 
tried  for  the  transaction  at  the  bam.  In 
the  opening  statement  to  the  jury  tor  the 
state,  it  was  duu^ed  that  the  dttenae  was 
committed  at  the  bam.  The  whole  trial  con- 
cerned the  transaction  at  the  barn.  All  the 
evidoQce  Introduced  was  to  establish  the 
commission  of  the  offense  at  the  ham.  The 
evidence  showed  that  If  any  offense  was 
committed  at  the  bam,  It  was  the  completed 
offense  of  rape,  and  not  an  assanlt  with  in- 
tent to  commit  rape,  or  an  attempt  to  com- 
mit rape.  The  mle  is  that  where  the  evi- 
dence shows  a  completed  offense,  the  defend- 
ant should  not  be  convicted  of  a  mere  assault 
with  Intent  to  commit  the  offense.  State  v. 
Mitchell,  54  Kan.  516,  38  Pac  810.  No  re- 
quest for  an  election  between  two  offenses, 
separate  transactions,  was  made  by  the  de- 
fendant .  There  was  no  error  in  not  instruct- 
ing the  Jury  concerning  an  assault  with  in- 
tent to  commit  rape. 

[fi]  5.  The  defendant  contends  that  there 
was  no  evldexice  to  show  that  the  crime  of 
rape  was  committed.  In  support  of  this 
contention  he  argues  that  the  evidence  of 
the  prosecuting  witness  clearly  showed  that 
she  did  not  resist  to  the  extreme.  The  de- 
fendant contfflids  (Qnotlng  from  Ms  brief) : 

"That  the  law  is  that  where  a  rape  is  com- 
mitted by  physical  force,  the  party  raped  must 
not  only  cry  out.  but  must  resist  to  the  extrone 
limit  of  her  strength,  doing  everything  in  her 
power  to  prevent  the  ravishing." 

The  mle  contended  for  by  the  defendant 
was  condemned  by  this  court  In  State  v. 
Ruth.  21  Kan.  088.  691,  In  the  tollowh^  lan- 
guage: 

"To  make  the  crime  hinge  on  the  uttermost 
exertim  the  woman  was  physically  capable  of 
makiiVt  wonld  be  a  reproaw  to  the  uw  and 
to  oHDmon  sense." 

In  83  Cyc  1427,  the  author  says : 

"It  is  said  in  some  <A  the  cases  that  there 
must  be  the  utmost  reluctance  and  the  utmost 
resistance,  but  this  mle  Is  repudiated  in  other 
jurisdictions.'' 

The  circumstances  attending  the  commis- 
sion of  the  offense  durged  against  this  de- 
fendant as  related  by  Mrs.  Morrison,  are 
offensive,  revolting,  and  dl^ustlng.  They 
wlU  not  be  here  detailed.  Th^  show  that 
she  resisted  until  after  reeistance  was  use- 
less and  onavalllag,  and  that  slw  never  con- 
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sented  to  the  acts  of  the  defendant  The 
rule  contended  for  by  the  defradant  Is  a  bar- 
barous rule.  It  bas  no  place  in  twentieth 
century  civUizatlon  in  this  state.  When  a 
mature  man  iuTadea  another  man's  home, 
and  there  seeks  to  debauch  the  letter's  wife 
or  daughter,  be  should  be  compelled  to  see  to 
it  that  he  uses  no  force  whatever  to  accom- 
plish his  purpose;  and  he  should  be  com- 
pelled to  see  to  it  that  his  victim  willingly 
submits  to  Ms  embraces  before  he  asks  an 
appellate  court  to  draw  Qne  distinctions  to 
relieve  him  from  the  i>enaltles  fixed  by  law 
for  rape,  after  he  is  found  guilty  by  a  Jury 
and  sentmced  by  the  trial  court.  The  de- 
fendant's craitentlon  that  the  offense  charged 
was  not  proved  by  the  evidence  ia  without 
substantial  merit 

[I]  6.  The  defendant  complains  of  the  con- 
duct of  counsel  tor  the  state.  At  the  con- 
duslrai  t)t  the  opoilhg  argument  for  the 
state,  the  defendant  waived  his  right  to  ar- 
gue the  cause,  and  submitted  the  same  to  the 
Jury  without  further  argument  After  the 
Jury  had  been  out  for  a  number  of  hours,  It 
sent  a  request  to  the  court  for  Information 
concerning  oertaln  of  the  evidence  that  had 
been  introduced.  That  evidence  waa  read  to 
the  jury.  One  of  the  attorneys  for  the  state 
thm  made  the  fbllowJng  request; 

"Now,  if  your  honor  please,  before  this  jury 
returns,  in  tiie  interest  of  law  enforcement  and 
that  justice  may  not  go  wrong,  I  request  tlie 

{privilege  of  yon  of  addressing  this  jnry  on  the 
BW  and  facts  in  this  case.  They  have  come 
back  in  here  for  some  testimony,  and  the  testi- 
mony seems  to  be  indistinct  in  their  minds,  and 
in  order  that  the  law  may  be  enforced,  and  jus- 
tice be  doB^  I  request  the  privilage  or  address- 
ing them." 

The  court  refused  tills  request  In  the  tol- 
lowing  language: 

"The  request  ia  denied,  and,  gratlcmen  of  the 
Jury,  yon  will  pay  ao  attention  to  statements 
of  counsel  made  in  here.  Too  will  determine 
Ihis  case  from  the  evidence  as  given  to  yoii  from 
the  witness  stand,  under  the  court's  instruction. 
Ton  may  retire  to  further  ctwsider  of  your  ver- 
dict" 

The  attorney's  request  was  improper,  and 
should  not  have  been  made ;  but  the  Jury  un< 
derstood  that  it  was  an  attorney  that  made 
the  request  and  when  It  was  refused  and  the 
Jury  was  instructed  to  pay  no  attention  to 
the  statements  of  counsel,  all  effect  that 
might  have  been  momentarily  produced  by 
the  request  was  obliterated,  and  if  any  ef- 
fect then  remained,  it  must  have  been  oae  of 
condemnation  for  the  conduct  of  the  attor- 
ney. This  misconduct  of  counsel  for  the  state 
was  not  suflSdent  to  Justify  this  court  in  re- 
versing the  judgment 

[7]  7.  The  defendant  argues  that  a  new 
trial  should  have  been  granted  for  the  rea- 
son that  one  of  the  Jurors  had,  prior  to  being 
impaneled  as  a  Juror,  expressed  an  opinion 
concerning  the  result  ot  the  trial  of  the  de- 
fendant This  juror,  D.  K.  Keith,  testified  on 
his  voir  dire  that  be  had  no  opinion,  and  bad 
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expressed  no  opinion  as  to  the  result  of  the 
trial  of  the  defendant  Three  witnesses  made 
affidavit  that  In.  conversations  with  the  juror 
Keith,  prior  to  the  trial,  he  had  said  to 
either  of  these  witnesses  that  "they  will 
stick  Dr.  McLemore."  Keith  made  affidavit 
that  he  never  made  the  statement  that  "they 
will  stick  Dr.  McLemore,"  or  anything  in 
substance  like  that  On  these  affidavits  and 
on  the  examination  of  Juror  Keith,  on  his 
voir  dire,  the  court  found  the  facts  Involved 
In  this  matter  against  the  defendant  There 
Is  nothing  to  show  that  the  finding  was  in- 
correct. The  matter  was  one  primarily  for 
the  trial  court  and  that  flndli^  will  not  be 
disturbed. 

There  are  a  number  of  errors  disclosed, 
each  of  which  Is  of  minor  importance,  and 
none  of  which  ts  sufficient  to  cause  a  reversal 
of  the  Ju^ment.  There  was  nothing  in  any 
of  the  errors  committed  that  deprived  the  de- 
fendant of  a  fair  trial  in  the  court  ■  or  of 
fair  ctaislderatlon  at  the  bands  at  the  jnrj. 

The  Judgment  Is  affirmed. 

JOHNSTON,  G.  J.,  and  BtiBCH,  MASON, 
PORTER,  and  DAWSON,  JJ.,  concurring. 
WEST,  J.,  concurring  la  the  result,  bat  not 
In  all  things  said. 


EASDALB  V.  ATCHISON.  T.  ft  S.  F.  RT. 
CO.    (No.  20771.)  • 

(Supreme  Court  of  Kansas.  April  7,  1017.) 

(SvtlaT>*s  H  the  Court.) 

1.  COUMKBCE  ^935— -iNTEaSTATE  SHIPinERT. 

Continuous  transportation  of  a  car,  contain- 
ing household  JPOods  and  horses  from  West 
Plains,  Mc  to  Princeton,  Kan.,  under  separate 
billing,  by  the  St  Louis  &  San  Francisco  Rail- 
way Company  from  West  Plains  to  Kansas  City, 
Mo.,  and  by  the  Atdiison,  Topeka  &  Santa  Pi 
Railway  Company  from  Argentine.  Kan.,  to 
Princeton,  heti  to  be  interstate,  although  the 
shipper  intended  when  the  car  started  to  on- 
load the  horses  at  Kansas  City  and  drive  them 
to  Princeton. 

tEd.  Note.— For  other  cases,  see  Commeroeh 

Cent  Qig.  88  23,  26,  89.] 

2.  Cabsiebs  «=>32(2}— liiVB  Stock  —  Cox- 

TKACT —  W  AIVEB. 

The  Santa  was  not  at  liberty  to  waive,  in 
favor  of  the  shipper,  a  provision  of  its  contract 
with  him,  limiting  the  time  within  which  an  ac- 
tion might  he  commenced  to  six  mcmths. 

(Ed.  Note.— For  other  cases,  see  Garrierai, 
Cent  Dig.  I  84.1 

Ai4)eal   from   Dlstrtct   Conrt,  Franklin 

County. 

Action  by  Earl  Baadale  agsdnst  the  Atxrhl- 
son,  Topeka  &  Santa  FV  Railway  Company. 
Judgment  for  plalntut.  and  defendant  ap- 
peals. Reversed  and  remanded,  xrlth  dlrec- 
tl(m  to  entw  judgment  for  defendant 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott  and 
Harlow  Hurley,  all  of  Top^a,  for  ajq^ant. 
W.  S.  Jenks,  of  Ottawa,  for  appellee. 
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BUBCH,  3.  The  action  was  tme  for  dam- 
ages for  Injnry  to  lire  stock  occurring  In' 
course  of  tran^rtatlon  from  West  Plains, 
Mo.,  to  Princeton,  Kan.  The  plaintiff  re- 
covered, and  the  defendant  appeals,  the  prin- 
cipal question  being  whether  or  not  the  ship- 
ment was  interstate. 

West  Plains  Is  a  statiMi  on  the  St  Louis  & 
San  Francisco  Ballway.  Princeton  la  a  sta- 
tion on  the  Atchison,  Topeka  &  Santa  F6 
BaUway.  The  plaintiff  loaded  an  emigrant 
car  with!  household  goods  and  horses  at 
West  Plains,  and  billed  the  car  to  Kansas 
City,  Mo.,  over  the  Prlsca  The  car  was 
there  delivered  to  the  Santa  F€  and  was  re- 
billed  by  the  Santa  F£  to  destination.  The 
Santa  F6  blllljig  read  from  Argentine,  Kan., 
to  Princeton.  Argentine  is  separated  from 
Kansas  City  by  the  line  between  the  two 
stat^,  but  the  Santa  FG  yards  at  Argentine 
extend  into  Kansas  City.  The  car  was  plac- 
ed on  the  Santa  Ffi  tracks  by  the  Frisco. 
The  car  In  fact  passed  In  course  of  continu- 
ous transportation,  without  unloading,  from 
West  Plains  to  Princeton.  The  plaintiff  tes- 
tified that  the  Frisco  agent  at  West  Plains 
wuold  not  bill  the  car  to  any  place  in  Kan- 
sas unless  the  horses  were  Inspected.  In 
order  to  avoid  Inspectltm,  the  plaintiff  billed 
tlie  shipment  to  E^ausas  City,  Intending  to 
drive  the  horses  from  there  to  Princeton. 
On  the  way  to  Kansas  City,  or  when  the 
car  arrived  there^  he  changed  his  mind,  and 
after  inspection,  the  horses  went  on  in  the 
car  with  the  household  goods.  The  horses 
were  Injured  while  on  the  line  of  the  Santa 
F6.  The  court  allowed  the  Jury  to  deter- 
mine the  <Aaracte7  of  the  shipment,  under 
an  InstrnctlOD  that  tfaiey  might  find  it  was 
not  interstate  it  they  found  the  plaintiffs 
original  intentiw  was  to  ship  tbe  horses  by 
rail  to  Kansas  City  and  then  take  them  over- 
land to  Princeton.  The  jary  ftnmd  the  Ediip- 
ment  waa  not  Interstate^ 

The  only  cmfllct  In  the  evidence  was 
wfaetber  the  Frisco,  when  it  placed  tbe  car 
on  the  Santa  V6  tradca,  left  the  car  on  the 
Kansas  side,  or  the  Santa  FS  switch  engine 
whldi  i^ked  up  tbe  car  crossed  the  state 
line  to  get  it.  Tbe  court  does  not  regard 
this  matter  aa  material,  and,  ai^lylng  the 
law  to  tbe  undisputed  facts,  cmcliides  tlmt 
tbe  shipnumt  was  Interstate. 

The  plaintiff  relies  on  the  case  of  QuU, 
Colorado  &  Santa  F£  Ry.  Co.  v.  Texas,  204 
U.  S.  403,  27  Sup.  Ct.  360,  51  L.  Ed.  540. 
In  that  case  com  was  shipped  from  Hudson, 
S.  D.,  to  Texarkana,  Tex.  While  In  transit 
the  corn  was  sold.  After  arrival  at  Tex- 
arkana, and  after  a  delay  of  five  days,  the 
purehaaer  reshlpped  the  corn  to  Goldthwalte, 
Tex.,  to  fulfill  a  contract.  It  was  held  that 
thie  shipment  was  intrastate.  At  the  com- 
mencement of  transportation  the  com  had 
no  destination  but  Texarkana.  The  carrier's 
contract  with  the  shipper  ended  there.  While 
the  com  was  in  transit  the  shipper  parted  I 


with  title.  Tlie  purchaser  paid  for  the  com 
and  rectived  it  at  Texarkana.  Not  nntU 
then  did  lie  have  any  control  over  Its  des- 
tination. Tbe  pDTChaaer  might  have  ful- 
filled his  contract  with  his  customer  at  Gold- 
thwalte with  other  com.  He  did  not  start 
to  fulfill  this  contract  until  aftw  the  car- 
riage Initiated  by  the  original  shiiq>er  had 
been  com^deted,  and  tbe  subseQuent  forward- 
ing of  tbe  com  to  Goldthwalte  was  an  In- 
depoid^t  shipment. 

The  plaintiff  also  clt*  the  case  of  0.,  M. 
&  St  P.  Ry.  T.  Iowa,  233  U.  S.  334,  84  Sup. 
Ct.  592,  68  L.  Bd.  088.  A  coal  company  at 
Davenport  Iowa,  received  cars  of  coal  from 
the  state  of  Illinois  over  various  railroads 
and  paid  the  transportation  charges  to  Dav- 
enport The  cars  would  he  placed  on  an  in- 
terchange track,  and  tbe  coal  company  would 
then  bill  them  to  designated  points,  accord- 
ing to  the  demands  of  its  trade.  The  rail- 
way company' refused  to  receive  coal  billed 
to  staticms  on  its  own  line  in  lovm  In  cars 
of  other  companies.  The  state  Railroad 
Commlsslcm  ordered  It  to  accept  sudi  Mlllng. 
It  was  held  that  the  local  billing  was  intra- 
state and  that  the  Railroad  Commission  had 
jurisdiction  over  tbe  subject.  The  decision 
was  controlled  by  tbe  following  finding  of 
the  Railroad  Commlsslcm,  wblcti  the  court 
approved: 

"Under  the  admitted  facta,  the  city  of  Daven- 
port became  a  distributing  point  for  coal  dip- 
ped by  the  consignor.  The  certainty  in  regard 
to  the  shipments  ot  coal  ended  at  Davraport 
The  point  where  the  same  was  to  be  shipped  be- 
yond Davenport  if  at  all,  was  determined  after 
the  arrival  of  the  coal  at  Davenport"  233  TT. 
ci.  342,  34  Sup.  Ct  604,  58  L.  Ed.  988. 

[1  ]  Neither  of  tbe  cases  dted  governs  the 
present  controversy.  It  is  well  settled  that 
the  essential  character  of  commerce,  as  dis- 
closed by  all  the  facts,  and  not  Its  incidents^ 
such  as  local  or  through  bills  of  lading,  de- 
termines its  character  as  Interstate  or  other- 
wise. Texas  &  N.  O.  It  R.  Co.  v.  Sabine 
Tram.  Co.,  227  U.  S.  Ill,  33  Sup.  Ot  229,  57 
L.  Ed.  442 ;  Louisiana  R,  R.  Comm.  v.  Tex. 
&  Pac.  Ry-  229  U.  S.  336,  33  Sup.  Ct  837, 
57  Ij.  Ed.  1215 ;  Atchison,  Topeka  &  S.  F.  Ry. 
V.  Harold,  241  U.  S.  371,  36  Sup.  Ct  665,  60 
L.  Ed.  1050. 

In  this  instance,  Kansas  City  was  at  no 
time  the  destination  of  tbe  horses,  any  more 
than  it  was  the  destination  of  the  household 
goods  in  the  same  car.  All  tbe  articles  in 
the  car  were  destined  from  the  beginning  for 
Princeton.  To  avoid  the  burdens  of  inspec- 
tion, the  plaintiff  at  first  Intended  to  change 
the  method  of  transporting  the  horses  on  ar- 
rival at  Kansas  City,  but  with  the  exception 
that  the  horses  were  to  be  unloaded  there 
for  driving,  all  the  proiierty  placed  in  tbe 
car  started  on  a  continuous  journey,  not  to 
Kansas  City,  but  to  Princeton.  On  the  way 
to  Kansas  City,  or  on  arrival  there,  the  plain- 
tiff concluded  not  to  substitute  driving  for 
railway  transportation  of  the  horses  from 
Kansas  to  Princeton,  and  the  car  with  its 
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origbial  ccmtents  proceeded  unlntermptedl? 
to  Its  previonsly  detenolned  destlDation. 
The  neces9fti7  rebiUing  was  a  mere  Inddeut 
to  the  Bhipment  as  to  both  the  horses  and  the 
hoQsehcdd  goods.  In  taking  the  car  from 
the  Frisco,  the  Santa  FS  was  apprised  of 
the  fact  that  It  was  completing  a  shipment 
originating  on  that  road.  To  hold  that  the 
Santa  Ffi  billing  was  an  Independent,  Intra- 
state matter  would  open  the  way  to  eva^oos 
whldi  would  deprive  Congress  of  control 
over  Interstate  commerce. 

[2]  The  bills  of  lading  Issued  by  both  rail- 
roads required  an  action  to  be  commenced 
within  six  months.  This  was  not  done. 
There  was  evidence  of  conduct  on  the  part 
of  Santa  F4  employes  which  under  local 
rales  might  hare  amounted  to  a  waiver  of 
the  Umltatlon.  Since  tire  shipment  was  In- 
terstate, tlm  railway  company  could  not  fa- 
vor the  plaintiff  by  granting  blm  a  grace 
period  within  which  to  bring  suit  It  Is  said 
there  was  no  evidence  that  the  form  of  con- 
tract used  was  the  form  adopted  for  inters 
state  shipments.  Neither  was  there  any  evi- 
dence that  it  was  not  the  form  adq»ted  for 
completing  Interstate  shipments  received 
the  Santa  F6  at  Argentine  and  requiring  re- 
bilUng.  Illegal  preferences  by  the  railway 
company  will  not  be  preeumed,  and,  the  ship- 
ment being  governed  by  federal  law,  which 
condemns  discrimination  by  waivers  of  con- 
tract limitations,  the  parties  were  bound  1^ 
the  contract  made. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rectlon  to  enter  Judgment  for  the  detoidant. 
All  the  Justices  concurring. 


,  DETBB  T.  BUBEEA  BANK.  (No.  20818.) 
(Supreme  Ckrart  of  Kansas.  7. 1917.) 

(SplMut  hy  the  Conrt.) 

1.  liEs  Pendens  «=s>24(l)  —  Pubohask  Pxhd- 
iNQ  Suit— Rights. 

One  who  purcbaseB  property  pendente  lite 
is  bound  by  the  decree  in  the  pending  snit,  and 
that  decree  is  not  aubject  to  ctdlatural  attadc 
at  the  instigation  of  the  purchaser. 

{Ed.  Notew— For  other  tases,  see  Us  Pendens, 
Cent  Dig.  IS  88,  42.  44.3 

2.  Lis  Pendens  ^=s>2402)  —  FoBBCLOsnss  — 
Sale^Intebbst  or  Mobtsaoor— (Sollatkb- 

AL  Attack. 
Where  irregularities  occnr  in  a  sheriff's  sale 
of  property  which  has  been  subjected  to  mort- 
gage foreclosure,  one  who  parchases  the  inter- 
est of  the  mortgagor  in  the  foreclosure  suit  after 
the  mortgagor  as  defendant  has  been  served  with 
sommons  must  make  his  complaint  of  such  ir- 
regularities in  the  forecloBure  suit,  and  will 
not  be  heard  to  complain  thereof  by  a  collateral 
attack  in  an  independent  action  against  the 
grantee  holding  the  sheriff's  deed  pursuant  to  the 
mortgage  f<neclosQre  sale. 

[Ed.  Note. — For  other  eases,  see  lis  Pendrais, 
Cent  Dig.  S  39.} 

Appeal  from  DUtiict  Court  Clay  County. 
Action  by  Joseph  M.  Dever  against  the 


IQureka  Bank  to  quiet  title  to  prc^erty  ac- 
quired by  him  pendente  lite,  and  cross-action 
by  defendant  to  quiet  title  and  for  posses- 
sion. Judgment  for  defendant  and  plaintiff 
appeals.  Affirmed. 

George  L.  Davis,  of  Clay  Center,  for  appel- 
lant R.  P.  Kelley,  of  Eureka,  and  F.  L. 
Williams,  of  Clay  Center,  for  appellee. 

DAWSON,  J.  This  is  an  action  by  plain- 
tiff to  quiet  title  to  property  acquired  by  him 
pendente  lite,  and  a  cross-actlMi  by  the  de- 
fendant to  quiet  title  and  for  possession  on 
a  title  founded  on  a  sheriff's  deed.  Tbe 
plaintiff  claims  title  and  possession  of  cer- 
tain fractional  town  lots  in  Clay  Center  by 
virtue  of  a  deed  procured  by  him  from  one 
Paul  W.  Wolff  while  the  latter  was  a  defend- 
ant In  a  mortgage  foreciosare  suit  brought  by 
one  George  W.  HaTi*?",  which  sought  to  eah- 
Ject  these  lots  to  the  satls&ction  a  debt 
secored  thereby.  Wolff  had  been  served  per- 
sonally with  sammons  tiefore  executing  the 
deed  to  plaintiff.  The  defendant  bank  was 
a  defimdant  and  cross-iietitLoner  in  Henna's 
mortgage  foredosare  salt,  and  was  awarded 
a  liea  on  the  town  lots  in  qnestlMi,  snbjeti: 
to  the  i»4or  Hen  helA  Baima,  and  subject 
also  to  another  lien  npeilor  to  both,  bnt 
whldi  was  not  tbsa  In  cfnttrorersy. 

The  property  was  wdered  sold  to  satisfy 
Hanna*s  mortgage,  the  defendant* e  Uoi,  and 
other  daUns.  llie  defendant  bonght  the 
PTvperts  at  Oiwcitt'B  sale.  Its  bid  was  91,000. 
and  the  sberUTs  return  so  incited.  Lat«  the 
bank  filed  a  motion  redtlnS  tiiat  Its  bid  of 
$1,000  was  a  mistake,  wad  that  it  Intended  to 
Md  $1,917.00.  and  aslted  leave  to  Increase  Its 
bid,  and  that  the  sheriff's  return  be  amended 
to  show  a  sale  ef  the  property  at  the  latter 
price.  This  was  allowed,  the  sale  ccHiflrmed. 
and  a  sheriff's  deM  Issued  to  the  bank,  nie 
defendant  claims  title  and  thB  right  of  pos- 
sesion under  the  sherUTs  deed.  The  court 
gave  Jndgment  tea  the  bank,  and  tiie  plainUff 
appeals,  «i  the  ground  that  ttM  district  coart 
had  no  anthoriiy  to  penult  the  bank  to  raise 
Its  bid  In  pnrdiaalng  the  property  at  the  fore- 
dosare sale,  pmt  the  eoort  had  no  power 
to  permit  the  sholff  to  amend  Us  retuni. 
and  that  the  decree  confirming  the  sale  was 

TOld. 

t1]  The  plalntur  pnrchased  tbe  title  of 
Paul  W.  Wolff  pendente  lite.  He  rtepped  In- 
to WidfCs  dioes,  and  acquired  no  better 
claim  to  the  property  nor  any  better  podtloii 
than  Woirs.  Civ.  Code,  {  86  (Gen.  St  1900. 
S  6679).  He  la  as  much  bound  by  the  pro- 
ceedings in  tbe  foreclosure  suit  as  If  be  were 
an  active  partldpant  and  litigant  therein. 
Bdl  V.  Dlesem,  86  Kan.  864. 121  Pac.  335.  syl. 
par.  4.  The  proceedings  were  not  void.  At 
mosttSiey  were  irregular,  althou^  that  point 
need  not  be  dedded.  "nila  case  amounts  to 
no  more  than  a  collateral  attack,  and  aa  sndi 
it  cannot  prevail.   Paine  v.  Spratley,  5  Kan. 
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fiSB;  Autbooy  t.  Balderman,  7  Kan.  00; 
WiUdns  T.  Tonrtdlott,  «e  Kan.  176.  32  Paa 
U;  Bank  at  Santa  Ftf  t.  ^akeU  Oaaaty 
Bank,  81  Kan.  GO,  32  Pac.  627 ;  Bhodes  t. 
Spean,  6S  Kan.  ^8,  66  Pac.  228;  Beal 
Jones,  08  Kan.  582.  IBS  Pac.  1113;  Sheahy 
Lonona,  00  Kan.  288, 161  Pac.  662. 

[2]  I£  tbere  waa  any  irr^nlarlty  In  the 
Hamia  foredoanre  suit  that  case  fnrnlshed 
the  opportunity  tor  the  plalntlfl,  as  WoUTa 
grantee,  to  cnoplatD.  Aa  WcUC's  grantee  he 
now  InTokea  the  aid  of  a  court  o£  eqnit?,  but 
be  does  not  otter  to  do  equity.  The  defendant 
has  paid  its  mcm^  Into  conrt,  and  the  mon^ 
baa  been  ancdied  to  aatlaty  Hamia*8  Judgment 
against  Wolff,  to  the  satisfaction  of  defend- 
ant's jodgmokt  against  WcUtt,  and  to  the  sat- 
lafactkn  of  other  debts  and  daima  against 
Wolff,  which  were  also  determined  in  Ban- 
na's suit  Nether  In  Hapna's  case  nor  here 
doea  the  plalntlfl  offer  to  return  that  sum 
or  any  part  of  It.  While  these  reasons  do 
not  Include  all  that  might  be  said  on  this 
unusual  but  simple  case,  they  will  serre  to 
show  that  the  Judgment  of  the  district  court 
was  correct. 

Affirmed.  All  the  Justices  concurring. 


HAGLUND  T.  BURDIck  STAIV  BANK 
«t  aL    (Noi  20768.)* 

(Supreme  Conrt  of  Kansas,    April  7,  1017.) 

(Svllabut  by  the  Court.) 

1.  AsaasT  <8=>39  —  Suppi^iieittai.  Pboobbd- 
IKG  a— Iiipbisonimnt~Statute. 

In  B  proceeding  supplemental  to  execution, 
a  sheriff  holding  a  warrant  issued  under  the 

SroTisioDB  of  section  7429,  Gen.  St.  1915  (Code 
iv.  Proc  i  62S),  authorizing  him  to  arrest  the 
debtor  and  oring  him  before  the  probate  judge, 
has  no  p<pwer  to  impriBon  the  debtor  in  the 
couutr  jail,  even  temporarily  for  safe-keeping; 
and  uiis  is  true,  although  the  arrest  be  made 
at  a  distance  from  the  county  seat,  which  the 
sheriff,  returning  with  the  debtor  in  custody, 
cannot  reach  uitU  late  at  night,  when  the  pro- 
bate judge  would  not  be  at  ms  office. 

[Ed.  Note.— B*or  other  eases,  see  Arrest,  Cent 
Dig.  S  94.] 

2.  False  IvPsiBoiTiaNi  «3o40— InBmuonoKS 

,  — EVIDENCB. 

An  instructioD  to  the  jury  complabied  of  was 
properly  given,  and  findings  of  fact  returned  by 
the  jury  were  sustained  by  the  evidence^ 

[Ed.  Note.— For  other  cases,  see  False  Im- 
Itrisonment,  Cent  Dig.  S  HO.] 

Appeal  from  District  Court,  Morris 
County. 

Action  by  Victor  H.  Haglund  against  the 
Burdlck  State  Bank  and  others.  Judgment 
for  plaintiff,  and  defendants  aj^keal.  Af- 
tirmed. 

Anderson  &  lindqulst,  of  Council  Orove, 
and  Clad  Hamilton  and  Clay  Hamilton,  both 
of  Topeka,  for  appellants.  O.  B.  Daughters, 
of  Manhattan,  and  Stanley  &  Stanly,  of 
Kansas  City,  for  appellee: 


BUBCH,  J.  Tbe  addon  was  one  for  dam- 
ages tor  falae  impriaonment  The  plaintiff 
reoorered,  and  Uie  d^eodants  Appeal. 

The  plaintiff  realded  in  Kansas  Cltr,  Ma. 
and  at  the  lnoq)tlon  of  the  xwooeedlngs  re- 
BulOng  In  his  lutprisonment  waa  visiting  his 
fftthw,  Oharlea  Haglund,  who  realded  at  Bnr^ 
dick,  a  dty  In  Morria  county.  26  miles  di»> 
tant  from  Ooondl  Grove,  the  county  seat 
The  Bnidick  State  Bank  waa  located  at  Bar* 
dick.  B.  T.  Anderaon  waa  its  caabler.  Bd- 
wln  Anderson  ma  the  cadiief  s  brother,  and 
an  attorney  at  OonncU  Grore.  The  bank  held 
an  unaaUafled  judgment,  rendered  on  a 
pnmlaBory  note  glTw,  by  Uie  plaintiff,  and 
Inatitnted  proceedings  against  bim  In  aid  of 
ezecntian.  Instead  of  taking  an  order  of  ap- 
pearance tor  examination,  the  bank,  through 
tbe  attmmeiy.  inocored  a  warrant  of  arrest 
to  be  iasoed  and  placed  In  the  bands  of  tibe 
sheriff,  under  the  piovialotts  of  aectloa  7429, 
General  Statutes  1015  (Code  CIt.  Proa  |  S2Si, 
which  reads  as  follows: 

'*Instead  of  the  order  requiring  ibt  attwdance 

of  the  judgment  debtor,  as  provided  in  the  last 
two  sections,  the  judge  may,  upon  proof  to  bin 
satisfaction,  by  affidavit  of  the  party  or  other- 
wise, that  there  is  danger  of  the  dditor  leaving 
the  state,  or  ooncealiag  himself,  to  wmAd  the 
examination  herein  menticmed,  issue  a  warrant 
requiring  tbe  sheriff  to  arrest  him  and  bring 
him  before  such  judge,  within  the  county  in 
irhidi  the  debtor  may  be  arrested.  Such  a  war- 
rant can  be  issued  imly  by  a  probate  judge  or 
the  judge  of  the  district  court  of  the  county  in 
which  such  debtor  remdes  or  may  be  arrested. 
Upon  being  brought  before  the  judge,  he  shall 
be  examined  on  oath,  and  other  witnesses  may 
be  examined  on  either  side;  and  if  on  such  ex- 
amination it  appears  that  there  is  danger  of  the 
debtor  leaving  the  state,  and  that  he  has  prc^ 
erty  which  he  unjustly  refuses  to  apply  to  such 
judgment,  be  may  be  ordered  to  enter  into  an 
undertaking,  in  such  sum  as  the  judge  may  pre- 
scribe, with  one  or  more  sureties,  tibat  he  will, 
from  time  to  time,  attend  for  examinatlim  be- 
fore tbe  judge  or  rtfnee,  as  shall  be  directed. 
In  default  of  entering  into  such  undertaking,  he 
may  be  committed  to  the  jail  of  the  county,  by 
warrant  of  the  judge,  as  tor  a  contempt," 

The  warrant  was  Issued  at  about  5  o'clock 
in  the  afternoon  ^of  June  15,  1914,  and  the 
plaintiff  was  arrested  at  his  father's  house 
in  Burdlck  at  about  7  o'clock  in  the  evening. 
The  sheriff  told  the  plaintiff  he  could  pay 
$600  or  go  to  Council  Grove.  The  plaintli. 
said  he  would  go  to  Council  Grove.  When 
the  plaintiff  and  the  sheriff  reached  the  sber- 
iiTs  automobile,  standing  In  the  street,  the 
cashier  of  the  bank  was  ttiere.  The  i^in- 
tiff's  father  was  a  depositor,  having  funds  In 
the  bank  to  the  amount  of  $600.  The  cashier 
made  a  talk  to  the  plaintiff  about  the  dis- 
grace of  being  taken  to  Council  Grove  and 
put  in  jail,  and  asked  If  It  would  not  be  bet- 
ter to  i>ay  the  note,  or  have  his  father  pay 
It  The  plaintiff  owned  nothing  at  the  tinfe, 
except  some  tots  In  Illinois  which  be  had 
traded  for.  They  cost  him  f  1,500,  and  were 
assessed  at  $1,200.  His  papers  were  In  the 
house,  aod  he  went  for  them.  When  be  pro- 
duced them,  the  cashier  observed  that  the 
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plaJntUPa  name  was  not  In  ibe  deed,  and  the 
deed  had  not  been  recorded.  Tb&  cashter 
urged  the  plaintiff  to  pay,  and  urged  tt» 
XdainttlTa  father  to  paj,  to  save  all  the  troa- 
Ue  of  haTlng  to  go  to  GooneU  Grore.  The 
plaintiff's  father  was  willing  to  pay  if  tbe 
plaintiff  would  request  it,  but  the  i^lntlff 
preferred  to  go  to  Oonndl  Qrora.  The  plain- 
tiff had  read  the  wannnt  and  understood  he 
would  be  taken  before  the  jffobate  Judge.. 
An  accident  to  the  automoUIe  caused  delay, 
and  Council  Qrore  was  not  reached  until 
about  11  o'clock  at  night  The  sheriff  placed 
the  plaintiff  in  the  county  jail  and  loclnd 
him  In.  About  7  o'clock  the  next  morning 
the  sheriff  called  the  plaintiff  for  breakfast 
and  the  idatntlff  ate  breakfast  in  jail.  Aft* 
er  that  the  plaintiff  saw  no  one  until  abont 
10  o'fdock  in  the  fiMrenoon,  when  tlie  dterlff 
admitted  the  attorney  for  the  bank  into  the 
Jail.  The  attorney  remained  In  the  jail  tail- 
ing to  Uie  plaintiff  until  about  noon,  the 
sheriff  bdng  present  part  at  the  time. 
Anumg  other  Cblngs,  the  attorney  said  It 
would  be  better  for  the  plaintiff  to  have  the 
attorney  telephone  the  plaintiff's  fatlier  at 
Burdick  to  pay  the  note  than  tor  the  idain- 
tiff  to  be  kept  in  Jail,  and  that  the  plaintiff 
was  to  be  kept  in  Jail  until  the  note  was  paid. 
Because  of  the  threat  to  keep  blm  in  Jail  un- 
til he  did  it,  the  plaintiff  gave  the  attorney 
permission  to  telephone  the  plaintiff's  fetiier. 
About  noon  the  probate  Judge,  who  had  is- 
sued the  warrant,  heard  from  some  source 
that  the  plaintiff  was  in  JalL  He  went  to 
the  Jail,  procured  a  key  from  the  women 
there,  went  in,  got  the  plaintiff,  and  took  the 
plaintiff  to  his  office,  arriving  there  about  1 
o'clock  in  the  afternoon.  Some  time  after- 
ward the  attorney  came  to  the  probate 
Judges  (rfRce,  told  the  idalntiff  his  father  had 
settled  the  note,  and  said  the  plaintiff  could 
go  back  to  Burdick  at  any  time.  The  at- 
ttnney  had  telephoned  the  cashier  at  Bur- 
dick, and  the  cashter  had  interviewed  the 
plaintiff's  father.  The  plaintiff's  father  re- 
lated the  conversation  as  follows: 

"He  told  me  Vic  was  in  jail,  and  it  would  be 
the  best  thing  if  you  go  over  to  the  bank  and 
would  write  out  a  note,  and  then  they  will  let 
him  out.  And  another  thing  he  saya,  'He  ain't 
got  no  foiks  in  there,  and  nobody  kdowb  him 
there,'  be  says:  'I  d(m*t  like  to  sign  any  note,' 
Bays  I,  'because  he  saya  last  nifirht  that  he  dit^n't 
want  to  &9k  me  to  do  it'  'Well,  you  had  better 
come  over  to  the  bank,  and  yoa  siim  a  note,  and 
then  I  vriU  telephone  to  Council  Grov^  and  he 
vrill  get  out  and  he  free.'" 

The  bank  collected  from  the  plaintiff's  fa- 
ther the  snm  <tf  $600,  whldi  ttie  Jury  foimd 
to  be  f  124.10  more  than  the  debt,  with  Inter- 
est, to  the  time  of  satisftiction.  The  plain- 
tiff setUed  vritb.  "his  father  for  the  money 
which  his  father  paid.  This  story  is  taken 
from  the  evldmoe  &vorable  to  the  plaintiff, 
upon  which,  under  the  familiar  rule,  it  Is  as- 
sumed the  verdict  In  favor  of  the  plaintiff 
rests. 

[1]  The  Jury  were  Instructed  that,  not- 
withstanding the  fact  the  sheriff  arrived  at 


Oonndl  Grove  with  the  plaintiff  In  flie  id^* 
time,  when  the  prt^te  Judge  wonld  not  be 
at  his  office,  the  sheriff  had  no  right  to  lo<& 
the  jdaintiff  In  Jail  and  kew  blm  thwe  untu 
the  next  day.   The  defaidants  say  the  in- 
stmcUon  was  wnmg,  and  was  preJndiclaL 
In  view  of  other  Instructlona  glven^  it  Is  not  i 
entirely  (Sear  that  the  Instruction  complain-  j 
ed  of  would  have  been  prejudldal,  If  emme- 
ooa;  but  it  was  not  emmeoua.   Imprison-  I 
ment  under  dvU  process  still  occupies  a  re- 
stricted fltid  in  the  Jnri^trudence  of  this 
state,  but  none  of  tba  restrictions  will  be  re- 
moved and  the  field  enlarged  by  Jndidal  in- 
terpretatitm.  In  the  case  of  Hynes  v.  Jun- 
gren,  8  Kan.  381,  the  action  was  one  tor  false 
imprisonment    In  a  civil  actimi  for  debt, 
Hynes  procured  the^rrest  of  Jungren  on  pro-  ! 
cess  issued  to  a  constable  by  a  Justice  of  the 
peace  The  syllables  reads: 

"Where  an  order  of  arreBt  commanilB  the  ofB- 
cer  to  arrest  the  debtor  and  take  him  forthwith 
before  the  Justice,  the  officer  is  not  justified  lo 
arresting  and  ctmflning  him  In  jaiL"  paragraph 
2. 

In  the  (pinion  it  was  said : 

"The  Judge  charged  the  jury  that  the  original 
process  Id  the  hands  of  the  constable  Justified 
him  in  makiog  the  arrest  and  <^ying  its  com- 
manda.   This,  to  say  the  least  was  as  favorable 
to  plaintiffs  as  the  facta  would  permit  *  •  • 
The  order  of  arrest  commanded  tiie  constable  to 
arreat  Jungren  and  brinf  him  forthwith  b«-forc 
the  justice.   Instead  of  so  doing,  he,  in  conjunc- 
tion with  Hynes,  carried  bim  to  the  county  jail, 
and  kept  him  there  for  a  part  of  a  day  betore 
taking  him  to  the  justice.    The  excuse  which 
they  attempted  to  make  on  the  trial  in  the  dis- 
trict court  was  that  Jungren  was  intoxicated. 
In  reference  to  this  the  learned  judge  charged 
the  jury  as  follows:  This,  if  true,  would  be  no 
justificatiott  to  disobey  the  command  of  the  writ 
and  incercerate  the  Diaintiff  In  JaO.  and  keep 
him  there  excluded  from  counsel  and  friends.' 
This  we  think  is  correct.   It  was  the  duty  of  the 
constable  to  take  bis  prisoner  fortktoith  before 
the  Justice;   and  if  the  latter  found  liim  to 
be  in  such  a  condition  as  not  to  be  able  to  pro- 
tect his  rights  in  court  he  could  make  such  or- 
der for  hia  safe-keeping,  and  for  a  postponement 
of  the  case,  as  should  be  right  and  proper."  8 
Kan.  399. 

In  the  present  case  tiw  warrant  required 
the  Sheriff  to  arrest  the  plaintiff  and  bring 
him  before  the  probate  Judg&  The  warrant 
was  the  measure  of  the  sheriffs  autbority. 
He  could  arrest  the  plalntlfl  and  take  him  be- 
fore the  probate  Judge,  but  nothing. mor& 
He  could  not  Incarcerate  the  plaintiff  for  any 
purpose.  Furthermore,  the  probate  Judge 
could  not  or^  incarceration  of  the  plaintiff, 
except  as  for  contempt  for  disobedience  of  an 
order  made  after  the  plaintiff  had  been 
brought  before  him  for  examinatiwL  In  ar-  , 
rest  and  bail  cases,  the  statute  authwlBes  tbs 
sheriff  to  commit  the  defendant  to  Jail,  to  ' 
be  kept  in  custody  until  discharged  by  law. 
Glv.  Code,  I  154  (Gen.  St.  1915,  S  7046).  In 
case  of  execution  against  the  person,  tbe  ex-  i 
ecutlon  authorizes  the  sheriff  to  commit  the 
execution  debtor.  Civ.  Code,  9  B07  (Gen. 
St.  1915,  S  7411).  The  power  to  commit  to 
,  Jail  was  withheld  from  the  sheriff  la  supple- 
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mental  proceedings  of  the  kind  Invoked  by 
the  Burdick  Bonk,  and  the  defendant  could 
be  restrained  of  liberty  no  further  than 
the  statute,  and  the  warrant  Issued  In  com- 
pliance with  the  statute,  required.  The  road 
to  the  probate  judge  and-  the  road  to  the 
county  jail  were  separate  roads,  and  the 
sheriff  could  not  abandon  tbe  one,  because 
night  Inconveniently  orertoofc  him,  and  take 
the  other. 

The  defendants  cite  the  case  of  Grab  t. 
Lucas,  158  Wia.  604,  146  N.  W.  504,  in  which 
It  was  said : 

"Officers  having  persons  under  arrest  in  their 
custody  may  lawfully  place  them  for  safe-keep- 
ing in  any  proper  and  suitable  place,  such  as  a 
city  or  county  jail;  otherwise,  they  could  not 
be  safely  kept.  While  the  primary  function  of 
a  jail  is  a  place  at  detention  for  persona  com- 
nutted  thereto  under  sentence  of  a  court,  they 
are  also  the  premier  and  nsual  places  where  per- 
sons under  arrest  or  awaiting  trial  are  kept 
till  they  appear  in  court  and  the  charge  against 
them  is  disposed  of."  156  Wis.  606.  146  N.  W. 
506. 

In  that  case  the  defendant  had  been  ar- 
rested on  civil  process,  had  been  taken  before 
tbe  Justice  of  the  peace  Issuing  the  process, 
and  had  been  committed  to  the  custody  of  the 
constable  for  failure  to  give  the  bond  requlr- 
ed  of  him.  The  defendant  was  in  default 
for  failure  to  comply  with  an  order  of  court, 
and  safe-keeping  was  tbe  purpose  ot  bis  de- 
tention. 

In  this  case,  the  plaintiff  occupied  the  legal 
status  of  the  defendant  In  the  case  of  Hynes 
V.  Jungren,  who  was  put  in  jail  while  on  the 
way  to  the  court  which  bad  required  his 
presence.  The  defendants  ask:  What  was 
the  sheriff  to  do?  The  answer  is:  Do  what 
the  warrant  directed,  and.  If  delayed  in 
readiing  or  finding  the  probate  judge,  do  as 
the  sheriff  would  have  done,  if  unable  to  get 
to  Council  Grove  at  all  the  night  of  the  ar- 
rest Invasion  of  a  debtor's  liberty  by  mere- 
ly taking  him  to  a  court  to  be  examined  re- 
specting his  property  Is  so  slight,  and  is  at- 
tended with  so  little  loss  of  respect  and  self- 
respect,  while  invasion  by  imprisonment  In 
the  county  jail  Is  so  great,  so  odious,  and  at- 
tended by  so  much  opprobrium,  that  the  court 
declines  to  recognize  power  to  imprison  as 
an  incident  to  the  authority  vested  In  the 
sheriff  by  a  warrant  issued  under  the  statute 
qnoted.  If  tbe  statute  be  weak,  the  Legisla- 
ture can  make  tt  as  drastic  as  may  he  de- 
sired, keeping  in  mind,  however,  the  consti- 
tutional provlslmi  prohibiting  imprisonment 
for  debt  exc^t  In  case  of  fraud.  Bill  of 
Rights,  S  16. 

[2]  Tbe  court  instructed  the  Jury  that.  If 
the  defendants  did  not  direct  tbe  sheriff  to 
imprison  tbe  plalntlfft  or  to  keqi  him  in 
prison  after  he  was  there,  the  sheriff  alone, 
who  was  not  sued,  would  be  liable  for  the 
llle^I  detention.  This  Instruction  Is  com- 
plained of.  It  was  given  for  tbe  benefit  of : 
the  defendants,  who  gave  testimony  sufficient  I 


to  relieve  them  from  liability,  If  the  testi- 
mony were  believed  and  the  instruction  were 
followed. 

The  verdict  was  for  $1,635.26,  $1,500  plus 
$1.35.26,  the  amount,  with  interest,  which  tbe 
bank  collected  above  the  full  amount  tit  its 
debt.  The  jury  returned  the  following  spe- 
cial findings: 

"1.  What  was  the  amount  o£  tbe  judgment  and 

costs  upon  which  the  proceedings  set  out  In  the 
plaintiff's  petition  were  had? 
"Answer:  $475.90. 

"2.  What  was  tbe  gum  paid  to  the  bank  by 

Charles  HagluniL  for  his  son  Yictor? 
"Answer:  $600. 

"3.  tf  the  payment  referred  to  in  the  last 
questicu  exceeded  the  amount  due  on  the  jndg- 
meat  in  qnration,  how  much  was  the  excess? 

"Answer:  S124.10. 

"Apply  on  No.  3,  $11.16  interest,  excess  $124.- 

It  is  sold  fitere  wu  no  evidence  to  sustain 
the  first  and  Moond  findings,  and  that  ss  a 
consequence  the  verdict  should  be  set  aside 
and  a  new  trial  granted.  There  la  no  ground 
whatever  for  tbe  diBllenge  to  tbe  secOtad  find- 
ing. The  proof  was  abundant  and  clear,  and 
in  fact  there  was  no  dispute  about  the  mat- 
ter. Documentary  evidence  famished  data 
for  the  computation,  tbe  result  of  ^i^cii  was 
stated  In  the  first  finding,  and  the  question 
really  called  for  nothing  but  the  result  of 
a  mathematical  calculation.  Aa  a  matter  of 
fact,  the  third  flndhig  is  $5.61  too  large.  If 
the  error  in  calculation  had  been  called  to 
the  attention  of  the  trial  oourt,  doubtless  the 
judgment  would  have  be^  reduced  accord- 
ingly. Modification  of  the  judgment  ^  this 
court  Is  not  requested. 

The  judgment  of  tbe  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


SCHENGK  v.  SCHOOL  DISt.  NO.  84  OF 
HAMILTON  COUNTY  et  al.  (No.  21162.) 

(Supreme  Oourt  of  Kansas.  7,  191T.) 

(SyUabut  bv  tJ^  Oourt.) 
JuDOUKNT  4s»6i7— Jtrannicnon— Oou^T- 

SKAL  AtTAOK— GBOUNOS. 
A  Judgment  rendered  by  a  court  having  ju- 
risdiction of  the  parties  and  subject-matter  is 
not  open  to  collateral  attack  on  account  of  il- 
If^ity  or  fraud  which  was  in  issue  and  open 
for  consideration  in  the  trial  in  whidi  tbe  judg- 
ment was  rendered,  although  such  judgment 
may  have  been  talien  by  default  or  consent  on 
the  day  following  the  bringing  of  the  orifl^nal 
action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  SS  058,  960.] 

Appeal  from  District  Oourt,  Hamilton 
County. 

Action  by  Eugene  Schenck,  Sr.,  for  injunc- 
tion against  SAool  District  No.  34  of  Ham- 
ilton County  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 
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■Wm.  Buston  Hutchison  and  O.  E.  Vance, 
both  of  Garden  City,  for  appellant.  George 
Oetty,  of  Syracuse,  and  H.  E.  Walter,  of 
Kingman,  for  appellees. 

JOHNSTON,  a  J.  This  was  an  action  by 
Bugene  Schenck,  Sr.,  to  enjoin  the  collection 
of  a  tai  levied  for  the  purpose  of  paying 
two  Judgments  rendered  against  the  defend- 
ant, school  district  No.  34  of  Hamilton  coun- 
ty. Plaintiff  appeals  from  the  ruling  sustain- 
ing a  ttemurrer  to  his  evidence  and  the  hold- 
ing that  the  Judgments  sought  to  be  enjoin- 
ed are  not  open  to  ciollateral  attack. 

The  Judgments  on  acconut  of  which  the 
tax  was  levied  were  obtained  by  Ross,  who 
built  a  new  school  bnllding  for  the  district 
and  by  Ford  who  famished  the  material 
for  Its  coostruetlon.  It  was  alleged  that 
the  Judgments  were  fraudulently  obtained 
OLronKb  the  collnslon  of  the  plalntiffa  in 
those  actions  with  the  director  and  treas- 
urer of  the  district,  who  know  ttiat  the  con- 
tracts upon  which  the  Judgments  were  bas- 
ed were  v<M  because  they  were  entered  into 
by  the  directM-  and  treasurer  wlOiont  any 
anttiorlty  "from  a  district  meeting  or  mee^ 
ing  of  ttie  district  board  of  said  district," 
and  ttiat  **tlie  emutruction  of  sudk  a  scfaool- 
house  bad  not  bem  enthorlKed  by  tb»  Toters 
at  said  district,  and  no  provtslcm  had  been 
made  at  any  district  meeting  for  funds  to 
construct  ttie  same,  and  that  said  contracts 
and  all  alleged  Indebtedness  incurred  by 
said  director  and  treasurer  in  and  about  fbe 
cmstmction  vt  said  schoolhouse  were  and 
are  wholly  null  and  void  as  against  said  dls- 
tnrt." 

It  appears  that  school  district  Na  34  corn* 
prises  territory  8  miles  long  and  5  miles 
wide.  The  district  had  a  school  building  in 
the  eastern  part  of  the  territory,  and  at  their 
annual  meeting  in  April,  1916.  the  electors 
voted  in  faTor  of  erecting  another  building 
in  the  western  part  of  the  district  and  that 
the  selection-  of  a  site  should  be  left  to  the 
decision  of  the  board.  At  a  meeting  of  the 
board  held  on  July  6,  1016.  it  was  voted  that 
the  new  schoolbouse  should  be  located  at  a 
certain  point  in  the  west  end  of  the  district, 
and  that  a  frame  building  34  feet  long.  18 
feet  wide,  and  with  10-foot  studding  should 
be  erected.  The  district  was  then  without 
funds,  but  the  electors  voted  a  levy  of  12 
mills  for  general  school  purposes.  At  an 
election  held  In  June,  1916,  a  proposition  to 
issue  bonds  in  the  amount  of  $800  to  pay  for 
the  new  school  building  was  voted  down. 
Shortly  after  the  selection  of  a  site  and  the 
decision  of  the  board  as  to  the  size  and  char- 
acter of  the  new  building  a  majority  of  the 
board  entered  into  the  contracts  with  Ross 
and  Ford,  who  thereafter  built  a  frame 
building  of  the  size  mentioned.  In  the  min- 
utes of  the  board  meeting  of  July  the  clerk 
made  a  note  that  he  objected  before  wit- 
nesses to  building  a  schoolbouse  of  that  size. 


At  a  board  meeting  held  on  September  5th 
It  was  voted  to  allow  warrants  for  the  cost 
of  the  material  and  labor  for  the  building, 
the  clerk  vptlng  against  the  measure,  and 
soon  thereafter  a  teacher  was  hired,  who 
began  work  as  early  as  September  11th,  since 
which  time  the  schoolbouse  has  been  in  use 
by  the  district  On  September  22,  1916. 
Ross  and  Ford  each  brought  an  action 
against  the  district,  and  on  the  next  day 
the  board  had  a  meeting  not  attended  by  the 
clerk,  when  they  voted  to  ratify  the  contracts 
with  Ross  and  Ford  and  the  action  taken  by 
the  director  and  treasurer  In  respect  to  the 
contracts,  and  the  building  was  accepted. 
They  also  voted  to  empower  the  director  to 
employ  counsel  to  look  after  the  Interests  of 
the  district  in  the  actions  brought  by  Ro.<is 
and  Ford  "either  by  suit  or  compromise." 
On  the  same  day  the  board's  attorneys  en- 
tered Into  a  stipulation  with  the  plaintiffs  iu 
the  actions  mentioned  wherein  It  was  agreed 
that  the  cases  should  be  tried  Immediately 
without  a  Jury.  At  the  trial  the  plaintiffs 
were  each  awarded  Judgmrait;  the  district 
filing  no  answers  and  offering  no  evidence. 
To  pay  these  Judgments  the  board  on  Sep- 
tember 27th  authorized  a  tax  levy  of  8% 
mills,  which  is  the  tax  sought  to  be  enjoined 
in  this  action.  After  the  Judgments  were 
secured  the  clerk  Issued  a  call  for  a  meetlnc 
to  be  held  on  October  2d,  pursuant  to  a  peti- 
tion signed  by  over  ten  of  the  taxpayers  of 
the  district,  at  which  meeting  it  was  voted 
to  disaffirm  the  contracts  made  by  the  board, 
and  they  also  authorized  the  iderk  and  an- 
other to  make  application  to  the  court  to  set 
aside  the  Judgments. 

The  plaintiff  contends  that  the  contract* 
were  void  because  the  board  acted  without 
authority  in  the  selection  of  a  site,  in  that 
no  provlsicHi  was  made  as  to  Uie  kind  of  a 
sdioolhouse  to  be  bunt,  and  in  that  no  i»oper 
provision  for  funds  to  pay  fOr  the  building 
had  been  made.  It  Is  also  contended  that 
the  Judgments  were  procured  and  eatered  by 
traviA  and  collnslon. 

This  proceeding  Is  a  collateral  attach  upon 
Judgments  that  are  regular  and  valid  upon 
the  face  of  the  record.  The  court  which  ren- 
dered them  had  Jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  its  decision.^ 
are  not  open  to  collateral  attack  unless  they 
were  procured  by  fraud.  The  fraud  avail- 
able in  such  an  attack  is  what  has  been  call- 
ed extrinsic  fraud,  but  relief  against  a  Judg- 
ment cannot  be  had  for  Intrinsic  fraud,  some- 
thing which  was  in  Issue  and  might  havt> 
been  decided  at  the  trial  at  which  the  Jods:- 
ment  was  rendered.  Acts  of  illegality  and 
other  matters  which  might  have  been  inter- 
posed In  those  actions  are  foreclosed  by  the 
entry  of  the  Judgments  so  long  as  they  stand 
unreversed.  Snow  v.  Mitchell,  37  PCan.  636. 
15  Pac.  224;  In  re  Wallace,  75  Kan.  432.  S3 
Pac.  6S7;  McCormlck  v.  McCormlck,  82  Kan. 
31«  107  Pac.  5M;    Weedman  t.  Fowler,  S4 
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Kan.  76.  U3  Pac.  390;  United  States  t. 
Throckmorton,  98  U.  S.  61,  25  U  Sd.  98. 

It  Is  contended  tbat  the  Judgments  In  ques- 
tion were  tounded  upon  acts  of  the  school 
board  which  were  not  warranted  under  the 
law  and  were  not  performed  in  good  faith, 
but  these  were  defenses  which  might  have 
been  made  In  the  district  court  in  the  cases 
wherein  the  Judgments  were  rendered  and 
were  open  to  review  here  upon  appeal. 

In  Elder  Bank  of  Lawrence,  12  Kan. 
242,  it  was  decided  that  a  Judgment  based  on 
transactions  which  were  forbidden  by  law 
and  on  securities  that  were  void — matters 
that  might  hare  been  set  up  and  determined 
in  the  case — cannot  be  set  aside  in  ^  In- 
Juncti(ni  proceeding. 

It  has  been  decided  that  an  application 
for  a  mandamns  to  compel  the  levy  of  a  tax 
fbr  the  payment  of  a  Judgment  against  a 
county  could  not  be  defeated  by  showing  that 
the  Judgment  against  the  county  was  based  on 
a  groundless  claim,  one  for  which  no  recovery 
could  hare  been  had  If  a  defense  had  been 
made  in  the  original  action.  InTestment  Ca 
T.  Wyandotte  Oounty,  86  Kan.  708,  121  Fftc 
1097. 

In  Plaster  Oa  t.  Blue  Rapids  Township, 
81  Kan.  780,  106  Pac.  1079,  26  L.  R.  A.  (N. 
S.)  1237,  It  was  ruled  that  fraud  InToIved 
and  open  to  determination  in  an  action 
wherein  a  Judgment  was  mdered  Is  deemed 
to  be  intrinsic,  and  if  enror  was  committed 
and  a  vrrnig  result  reacihed  It  can  be  correct- 
ed only  iipon  anwaL  It  was  there  held  that 
a  Judgment  obtained  upon  perjured  testi- 
mony Is  a  flrand  which  Is  Inherent  in  the  ac- 
tion and  Judgment  which  cannot  be  set  adde 
in  an  Injunctlcm  or  other  lndepttid«it  pro- 
ceeding. See,  also^  Ifiller  t.  Miller,  88  Kan. 
ISl,  130  Pac  681. 

In  an  action  on  a  judgmmt  taken  by  de- 
fault against  defendant  In  a  county  other 
than  that  in  which  he  resided  it  was  held 
not  to  be  a  defense  tliat  the  Joinder  of  the 
two  defendants  was  eoUnalTe  to  enable  plain- 
tiff to  sue  a  nonresidNit  out  of  the  county 
wherein  be  resided,  nor -yet  that  after  the 
Judgment  against  him  bad  been  obtained  the 
action  was  dismissed  as  to  the  other  defend- 
ant. Ayres  t.  Deering,  76  Kan.  140,  90  Pac. 
791.  See;,  also,  In  re  Luttgerdlng,  88  Kan. 
206,  110  Pac.  95. 

The  f&ct  that  no  defense  was  made  by  the 
board  against  the  actions  (tf  Ross  and  Ford 
is  not  a  sufficient  ground  for  an  attack  upon 
.the  Judgments  in  this  proceeding.  These 
parties  bad  claims  against  the  district  for 
the  material  and  labor  used  in  the  new 
school  building  which  was  then  In  nse  by  the 
district.  They  brought  their  actions  against 
a  proper  party  in  a  court  of  competent  Ju- 
risdiction, and  the  director,  as  he  had  au- 
thority to  flo,  employed  attorneys  to  repre- 
sent the  district.  It  is  true  that  no  answer 
was  filed  nor  defense  made,  and  according  to 


the  testimony  It  may  be  said  the  judgments 
were  taken  with  the  consent  of  counsel  for 
the  district  HoweTer,  the  fact  that  no  an- 
swer was  filed  and  that  the  Judgments  were 
taken  practically  by  consent  so  soon  after 
the  actions  were  brought  is  not  good  ground 
for  treating  them  as  void  and  setting  them 
aside. 

In  Armstrong  r.  Grant,  7  Kan.  285,  it  was 
held  that  a  Judgment  rendered  by  default  on 
the  return  day  of  the  summons,  although 
seriously  erroneous,  was  only  voidable,  and 
must  be  treated  as  valid  when  questioned 
collaterally.  See,  also,  Wagner  v.  Beadle, 
82  Kan.  468,  108  Pac.  859. 

It  is  also  held  that  compromise  Judgments 
and  those  taken  by  consent  in  cases  where 
the  courts  have  Jurisdiction  are  not  open  to 
collateral  attack.  White  v.  Crow,  110  U.  S. 
183,  4  Sup.  Ct  71,  28  L.  Ed.  113 ;  Grouse  v. 
McVlckar,  207  N.  Y.  218,  100  N.  B.  697,  46 
L.  R.  A  (N.  SJ  use.  case  note  36  L.  R.  A. 
(N.  S.)  980. 

In  several  respects  the  action  of  the  school 
board  was  Irregular  and  illegal,  and  this  ac- 
tion might  have  been  available  for  the  re- 
versal of  the  Judgment  if  an  appeal  had  been 
taken  in  the  original  action,  but  under  previ- 
ous rulings  of  this  court,  the  Judgments, 
having  been  rendered  by  a  court  having  Ju- 
risdiction of  the  parties  and  subject-matter, 
are  not  open  to  attack  in  this  proceeding  up- 
on any  of  the  grounds  set  forth  by  the  plain- 
tiff. 

The  ju(tenient  ot  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


HAMMOND  et  al.  v.  MABTIN  et  aL 
(No.  20764.) 

(Supreme  Ooort  of  Kansas.  April  7,  1917.) 

(SyUabua  by  the  Court.) 

Wills  «=»684{8)—CoNBTBDcnoN— Right  oi 
Repbesentatio  n— Husbaru. 
Where  a  wDI  devises  a  life  interest  to  the 
testator's  wife,  with  a  remainder  in  eQual  shares 
to  Uieir  five  children,  a  provi^n  that,  if  anj 
of  the  children  should  die  before  the  infaeritance 
passed  to  them,  the  issue,  if  any,  of  such  de- 
ceased child  should  take  his  share,  even  if  con- 
strued to  relate  to  the  rituation  arising  from 
death  of  a  child  after  that  of  the  testator  and 
t>efore  that  of  the  mother,  does  not  prevent  the 

S>oase  of  a  deceased  child,  who  died  after  the  fa- 
er  and  before  the  mother,  fnm  inheriting  the 
share  of  such  diild. 

[Ed.  Note.— For  otber  cases,  see  Wills:  Gent. 
Ttig.  I  1406.] 

Appeal  from  District  Oonrt,  DonlxOian 

County. 

Action  by  Thomas  B.  Hammond  and  anoth- 
er against  R.  H.  Martin  and  others.  Judg- 
ment for  d^endants,  and  plalntlfb  appeal. 
Affirmed. 

Campbell  ft  Oampbdl,  of  Wichita,  for  ap- 
pellants. A.  L.  Perry  and  J.  J.  Baker,  both 
of  Troy,  for  app^ees. 
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HASON,  J.  W.  O.  Hammond  died,  leav- 
ing a  will  parporUng  to  devise  a  life  In- 
terest In  property  to  his  wife,  with  a  re- 
mainder to  tbelr  five  children,  A  provlalon 
being  added  that  If  any  of  them  shonld  die 
"b^ore  the  inheritance  passes  to  them"  the 
child  or  children  of  sach  deceased  child 
should  take  his  share.  One  of  the  testa- 
tor's children,  Lnra  Hammond,  died  without 
issue,  and  intestate,  after  his  death,  and  be- 
fore that  of  bis  widow.  In  an  action  for  the 
partition  of  a  part  of  the  property  devised, 
the  trial  court  decided  that  a' fifth  interest, 
being  the  share  of  such  deceased  child,  be- 
longed to  her  husband.  From  this  ruling 
the  other  diildren  of  the  testator  appeal. 

The  exact  language  of  the  will,  so  tar  as 
it  bears  upon  the  question  Involved,  Is  as 
follows: 

"I  also  give  devise  and  bequeath  to  toy  BSid 
wife,  all  the  balance  of  my  real  estate  including 
said  sixty  acres  herein  described  and  all  the 
balance  of  my  personal  property  for  and  durins 
her  natural  life  and  widowhood,  with  remainder 
to  our  (diildrcn,  Tbomaa  B.,  Robert  C,  Mattie, 
James,  and  T^ura,  share  and  share  alike  *  and 
if  any  of  said  children  should  die  before  the  in- 
heritance passes  to  them  I  desire  the  child  or 
children  of  said  deceased,  if  any,  shall  take  the 
share  of  such  deceased  parent  It  is  my  express 
wish  that  none  of  the  lands  I  have  granted  or 
devised  to  my  wife  shall  be  sold  or  incumbered 
by  mortgage,  during  her  lifetime  but  kept  as  an 
inheritance  for  the  benefit  of  our  children  aftw 
we  bave  both  passed  away." 

If  die  will  to  construed  acoordli^  to  the 
technical  meaning  of  the  terms  employed,  al- 
though t2ie  zi^t  of  the  children  to  the  pos- 
session .and  mjoyment  of  the  property  was 
wldiheld  during  the  life  at  their  mother,  the 
fee  vested  In  them  at  the  death  of  their 
&tiier,  and  the  expression  "before  the  inher- 
itance passes  to  them"  relates  to  the  time 
the  testator  died.  Under  this  construction, 
as  all  the  chUdroi  survived  their  father, 
each  at  the  time  of  his  death  took  a  one- 
flfth  Interest,  subject  to  the  llf6  estate,  and 
the  share  of  Lura  Hammond  was  Inherited 
ber  hnsband.  But  the  appellants  contend 
that  the  Intent  of  the  testator  shonld  con- 
trol, and  that  in  ualng  the  phrase  "before  the 
Inheritance  passes  to  them"  he  liad  In  mind 
the  time  the  Children  would  come  into  the 
oijoyment  of  the  property,  rather  than  the 
time  at  whidt  the  legal  title  would  vest  in 
them;  that  he  was  thlnldng  of  conditions  as 
they  should  exist  when  the  mother  died, 
rather  than  at  the  time  of  bis  own  death. 
If  it  be  assumed  that  this  contention  Is  sound 
we  conclude  that  the  Judgment  of  the  dis- 
trict court  must  stlU  be  upheld. 

ARsuming  that  by  the  phrase  "before  the 
Inheritance  passes  to  them"  the  testator 
meant  the  same  as  though  he  had  said  "be- 
fore the  children  shall  become  entitled  to 
the  possession  of  the  property,"  that  is,  be- 
fore the  death  of  the  mother,  the  wIU  made 
express  provision  that  the  share  of  a  child 
who  died  before  the  mother,'  leaving  issue, 
should  go  to  such  issue,  but  omitted  to  say 
In  so  many  words  what  should  become  of 


the  share  of  a  dilld  who  died  at  that  time 
without  Issue.  The  disposition  intended  in 
that  event  Is  a  matter  of  biterprrtatton.  The 
appeUee  maintains  that  as  no  other  course 
was  8pecifi(»lly  indicated,  the  title  should 
go  to  the  heirs  or  asidgm  of  the  dead  child, 
in  this  Instance  of  her  husband.  The  w 
pellants  contend  that  the  title  shonld  go  to 
the  other  children.  The  appellee's  theory, 
in  this  aQ>ect  of  the  case,  is  that  the  will 
devised  a  fifth  interest  to  each  (dilld,  sub- 
ject to  a  life  Interest  in  the  moth»,  and  to 
a  restriction  that  if  any  child  died  before 
the  mother,  leaving  issue,  the  whole  of  the 
f6e  should  i^ss  to  such  Issne,  a  condition 
which  It  was-  cranpetent  for  the  testator  to 
create  (40  C^c;  1593,  1683);  In  other  words, 
that  <»ke-fifth  of  the  remainder,  or  fee^  vest- 
ed in  eadi  child  upon  the  death  of  the  fft- 
ther,  subject  to  bdng  divested  <nily  tlte 
death  of  such  chUd  beifore  tluit  of  the  moth- 
er, leaving  Issue.  The  appellants'  theoiy  to 
that  If  the  fee  vested  in  the  children  at  the 
time  of  the  tether's  death,  {t  was  subject  to 
divestmeat  as  to  any  child  by  Ita  death,  with 
or  without  Issae,  b^re  that  of  the  mother; 
that  the  purpose  of  the  testator  was  that 
when  the  motbw  died  the  property  should 
pass  to  the  diUdren  who  were  then  alive  and 
to  the  lineal  desceautonto  ot  any  who  were 
dead. 

The  dxcnmstanoe  Uiat  the  testator  named 
the  children  tends  to  show  that  he  had  in 
mind  the  devise  of  a  fifth  interest  to  each 
rather  than  of  the  entire  property  to  a 
class.  40  Cyc.  1474, 1S07.  The  wtoh  express- 
ed in  the  concluding  sentence  of  the  quoted 
portion  of  the  will,  with  regard  to  the  prop- 
erty being  kept  as  an  Inheritance  for  the 
children,  after  the  death  of  both  parents, 
seem  to  have  been  suggested  by  an  appre- 
hension that  the  principal  of  the  fund  mU^t 
be  impaired,  rather  than  tliat  one  of  the 
cOiildTMi  might  dispose  of  its  share  by  sale 
or  will,  or  by  remaining  interest  suffer  it 
to  pass  to  a  sorvlving  husband  or  wife.  The 
decision,  of  course,  must  turn  upon  the  con* 
structlon  of  the  particular  language  used, 
and  the  interpretation  given  to  phraseolosy 
of  the  same  general  import  to  not  control- 
Ung.  In  some  of  the  casea  relied  upon  by 
the  appellanU  the  wills  involved  contained 
provisions  quite  similar  to  those  of  the  will 
under  consideration,  but  all  doubto  as  to 
the  meaning  intended  were  put  at  rest  by 
specific  clauses  to  the  effect  that,  if  any  of 
the  children  should  die  without  Issue,  prior 
to  the  death  of  their  mother,  Ite  share  should 
be  divided  among  those  then  living.  Bullock 
V.  Wlltbergcr,  92  Kan.  900,  142  Pac.  I^: 
Lachenmyer  r.  O^lbach,  266  lU.  11,  107  N. 
E.  202. 

See,  also,  Almand  v.  Aimand,  141  Oa.  372. 
81  S.  EL  22a  In  Marsh  v.  Consumers'  Park 
Brewing  Ck>.,  82  Misc.  Hep.  ISft,  143  N.  X. 
Supp.  359,  language  is  used  sustaining  the 
view  of  the  appellants,  but  no  question  was 
there  involved  or  discussed  as  to  the  effect 
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of  the  death  of  a  child  wlthotit  laene.  The 
polDt  determined  was  that  the  dilldren  of  a 
deceased  child  were  entitled  to  the  share  It 
would  have  received  had  It  sorrlTed  the 
mother.  In  Flanagan  v.  Staples,  28  App. 
DlT.  319,  51  N.  T.  Supp.  10,  the  controversy 
was  between  the  legatee  and  heir  of  a  de- 
ceased child.  fTbe  decision  bi  Boweu  t. 
Hackney,  136  N.  C.  187,  48  S.  E.  633,  67  L.  R. 
A.  440,  tends  to  sustain  the  appellants*  posi- 
tion, but  the  language  of  the  will  there  con- 
strued differed  materially  from  that  now  un- 
der consideration.  On  the  other  hand,  the 
interpretation  contended  for  by  the  aiH>eUee 
finds  support  in  Oox  v.  Handy,  78  Md.  108, 
27  Atl.  227,  001,  and  the  cases  there  cited. 
However,  in  the  argument  there  presented 
perhaps  more  stress  Is  laid  upon  the  techni- 
cal  aspect  of  the  matter  than  conformity  to 
modem  practice  would  suggest.  As  already 
Indicated,  we  are  of  the  opinion  that  the 
trial  court. correctly  held  that  the  surrlvlng 
husband  of  Lura  Hammond  was  entitled  to 
the  share  of  the  property  which  she  would 
have  received  If  she  had  outlived  her  mother. 

Complaint  is  made  that  the  allowance 
made  to  the  appellants'  attorneys  did  not 
cover  some  items  of  expense.  The  abstract, 
however,  does  not  present  the  evidence  upon 
which  the  claim  was  based,  and  while  the 
amount  allowed  Is  described  as  attorneys' 
fees,  it  may  have  been  intended  to  cover  ex- 
penses. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


HBOWOOD  et  aL     LBEPBB  tt  aL* 
(N&  20S2&) 

(Supreme  Oourt  of  Kansas.  April  7,  1017.) 
fSvUalnu  hv  A«  Cowt.} 

1.  MOHTOAOES  «»37(2)— Di:ED  OB  MOBTGAOE 

— SEcroBrrr— Paeol  Evidekcb. 
An  iustrumrait  in  the  form  of  an  ordinary 
warrant?  deed  may  be  shown  to  be  in  effect  a 
mortgage,  by  oral  evidence  that  ft  was  intended 
as  security  for  debts  owing  by  the  grantor  to 
the  grantee  and  to  other  iwrsons,  and  may  be 
enforced  as  auch  at  the  instance  of  any  of  the 
beneficiaries.  The  statute  forbidding  the  crea- 
tion by  parol  of  express  trusts  concerning  lands 
does  not  apply  to  that  idtoation. 

I  Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  g§  98,  99, 101,  loa-107. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Secmd  Series,  Mortgage.] 

2.  MoBTQAQBs  4E»186((9—PBiirKBEiTCES— Evi- 
dence. 

The  evidence  held  to  support  a  finding  that 
no  preference  was  Intended  between  the  several 
debts  secured  by  a  deed. 

8.  Apfbal  and  ESBoa  4B9K)78(lH-BAsiimB 

EbR0»-J0IIVT  JUDOICENT. 

The  rendition  of  a  joint  judgment  in  favor 
of  the  plaintiffs,  instead  of  a  separate  judgment 
tor  each  in  half  the  amount,  held  to  tiave  been 
nonprejndicsal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  S  4240.1 


4.  MOETQAGES  •S==>200,  277— Txjss  OF  LUU)  — 

The  court  having  found  that  the  grantee  of 
a  deed,  which  was  intended  in  part  as  security 
for  debts  owed  by  the  grantor  to  third  persons, 
bad  exchanged  the  land  for  another  tract,  which 
he  caused  to  be  conveyed,  in  aatiefaction  of  his 
indebtedness,  to  a  creditor  of  his  own,  who  was 
conveitent  with  all  the  tacts,  a  judgment  is 
held  to  have  been  warranted,  h<ddmg  botii  of 
them  liable  to  the  claimants  whose  Hens  were 
thereby  lost 

[Ed.  Not&— For  other  eases,  see  Mortgages. 
Cent.  IHg.  |{  466-468,  72^7270 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  Mrs.  0.  W.  Hegwood  and  another 
against  Truman  B.  heeper  and  others.  Judg- 
ment for  plaintiffs,  and  Pearl  S.  Jjeep&c  and 
others  appeal.  Affirmed. 

W.  S.  Jenks,  of  Ottawa,  for  ai^>eUants. 
Noab  Ia  Bowman,  ot  Gamett,  and  W.  B. 
Pleasant,  of  Ottawa,  lor  appellaea. 

MASON,  J.  Tmman  Le^r  and  Pearl  S. 
Leeper,  his  wife,  executed  to  his  father, 
J.  M.  Ijeeper,  an  instrument  in  the  form  of  an 
ordinary  warranty  deed  to  a  quarter  section 
of  land.  The  grantees  afterwards  coiiveye<t 
the  land  to  W.  M.  Glenn,  receiving  in  ex- 
change a  deed  to  a  town  lot,  valued  at  $6,000, 
the  title  to  which  was  taken  in  N.  E.  Stucker, 
an  nnde  of  Truman  Leeper,  who  canceled  a 
debt  of  $4,000  owed  to  him  by  J.  M.  Leeper, 
and  paid  $1,000  to  Glenn.  Later  Mrs.  C.  O. 
Hegwood  and  Perry  Wilcox,  the  mother  and 
uncle  of  Pearl  S.  Leeper,  brought  an  action 
against  all  the  persons  named  excepting 
W.  M.  Glenn,  asserting  that  the  deed  from 
Truman  Leeper  and  his  wife  to  his  father 
was  In  effect,  by  vlrtae  of  an  oral  agreemott, 
a  mortgage  given  to  secure  an  indebtedness 
of  $2,700  owed  by  the  grantors  to  him,  and 
also  two  notes  of  $900  each  due  from  the 
grantors  to  the  plaintiffs,  and  that  by  the 
transfer  of  the  property  they  bad  wrongfully 
been  deprived  of  their  security,  whereby  a 
personal  liability  had  arisen  against  J.  M. 
Leeper,  and  .  also  against  Stucker,  who  had 
acted  with  full  knowledge  of  the  facts.  The 
trial  court  found  the  facts  to  be  substantially 
as  stated  by  tbe  plaintiffs,  and  as  the  land 
had  been  valued  at  $4,000  in  the  trade  with 
Glenn,  that  amount  (subject  to  additions  for 
incrane  and  to  deductions  for  eqienaea,  radac- 
ixtg.  it  to  $3,907)  should  be  regarded  as  a 
fund  pledged  to  the  payment  of  the  $2,700 
(with  Interest  $2,914)  due  from  Tmman 
Leeper  and  bis  wife  to  his  father,  and  of  tbe 
plaintiffs'  notes,  amounting  with  Interest  to 
$2469.  The  securl^  diverted  having  been 
sufficient  to  cover  but  7eB/io  per  cmt  of  the 
mtlre  Indebtedness,  J.  M.  Leeper  and  Stack- 
er were  held  liable  for  that  proportltm  of 
the  plaintiffs'  daims,  and  Judgment  was 
rendered  accordingly,  from  which  this  appeal 
is  taken. 

[1]  1.  The  prindpal  contention  of  tbe  ap- 
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peUants  Ib  tbat  the  plaintiffs  coald  not  bave 
acqnlred  a  Uen  to  the  quarter  section  of  land 
under  the  drcomstances  stated,  because  the 
arrangement  relied  upon  would  amount  to  as 
attempt  to  create  an  express  trust  ctmoem- 
ing  lands  by  pared,  whereas  the  law  makes  a 
wrltluK  necessary  to  produce  that  result. 
Gen.  Stat.  191S.  S  11674.  An  oral  aEreement 
tbat  J.  M.  Leeper,  to  ^om  tbe  land  was 
deeded,  was  to  aoropt  it  as  security  for  the 
payment  of  tbe  indebtedness  due  from  the 
grantors  to  himself  and  to  tbe  plainttfCB.  im- 
plying as  it  does  an  obligatl(Mi  to  bold  tbe 
title  for  tbat  purpooe,  and  to  acconnt  for  tbfe 
proceeds  accordingly,  results  In  a  relatlon- 
idilp  wbicfa  in  a  sense  may  be  spoken  of  as  an 
express  trust  concerning  real  estate.  But 
we  do  not  regard  It  as  within  the  prohibition 
of  the  statute.  In  this  state,  and  tai  most 
others  where  the  matter  has  been  passed  up- 
on, oral  evidence  la  admitted  to  show  tbat  an 
Instrument  In  the  form  of  a  deed  was  intend- 
ed as  a  mortgage.  And  the  practice  is  sus- 
tained not  only  against  the  ob]ectl<m  tbat  It 
Tlolatea  the  rule  forbidding  the  varying  of 
a  written  contract  by  parol,  but  also  against 
the  specific  objection  that  it  Is  within  the 
prohibition  of  the  section  of  the  statute  of 
frauds  relating  to  tbe  creation  of  trusts  con- 
cerning lands.  Moore  t.  Wade,  8  Kan.  380 ; 
Campbell  r.  Dearborn,  108  Uass.  180,  12 
Am.  Rep.  671 ;  20  A.  4c  XL  BncycL  of  L  94», 
953  ;  27  Cyc.  lOOB,  1028,  1084.  See,  also,  1 
Perry  on  Trusts  and  Trustees  (6th  Ed.)  I 
76,  p.  69,  note  a. 

The  circumstance  that  the  deed  was  made 
to  secure  debts  owing  by  the  grantor  to 
third  persona  as  as  to  the  grantee  does 
not  In  our  judgment  make  it  any  tbe  less  a 
mortgage,  or  bring  It  within  the  prohibition 
of  the  trust  statute.  It  Is  conceded  that  the 
deed  was  in  effect  a  mortgage  as  between 
the  grantors  and  the  grantee,  but  the  appel- 
lants contend  that  it  was  not  a  mortgage  In 
fctvor  of  the  plaintiffs.  When  proof  was  com- 
plete tbat  the  deed  had  been  executed  and 
accepted  merely  as  security,  its  character 
as  a  mortgage  was  established.  The  recep- 
tion of  oral  evidence  that  the  plaintiffs  were 
among  the  beneficiaries  intended  to  be  pro- 
tected by  It  did  not  alter  the  essential  nature 
of  the  court's  action — did  not  convert  It  Into 
a  recognition  of  a  trust  concerning  real  es- 
tate created  by  parol  In  any  different  s^nse 
from  that  In  which  it  might  otherwise  have 
been  so  characterized.  "A  deed  from  a  debt- 
or to  a  third  person,  if  made  to  secure  the 
payment  of  money,  Is  as  much  a  mortgage  as 
if  made  to  tbe  creditor  himself  for  the  same 
puposa"  27  Cyc.  992 ;  Bradford  v.  Helsell, 
150  Iowa,  782,  ISO  W.  908.  An  agreement 
tbat  a  grantee  is  to  handle  land  conveyed 
to  blm  In  tbe  interest  of  certain  designated 
beneflclarieB,  and  in  case  of  a  sale  to  dis- 
tribute the  proceeds  among  them  is  ordinarily 


an  attempt  to  create  an  express  trust,  and 
must  be  In  writing  to  be  valid.  Ingbam  v. 
Bumell.  SI  Kan.  333.  2  Pac.  804.  But  a  deed 
intraded  as  security,  although  made  to  a 
trustee,  who  by  Its  express  terms  la  author- 
ized to  sell  the  property  and  itay  debts  owed 
to  the  grantor  and  to  other  persons,  is  merely 
a  mortgage.  McDonald  A  Go.  v.  Kellogg, 
Trustee,  30  Kan.  170.  2  Pac  607.  "If  land  to 
conveyed  by  absolute  deed,  but  with  an  agree- 
ment tbat  the  grantee  shall  efltect  a  sale  of  It, 
and  out  of  the  proceeds  satisfy  an  existing 
debt  due  to  blm  from  the  grantor,  w  repay 
himself  for  advances  thai  made  to  tbe  gran- 
tor, and  also  pay  other  creditors  of  12ia  gran- 
tor, and  account  to  the  latter  for  any  surplus 
remaining  after  the  paymmt  of  audi  d^ts 
and  the  expenses,  it  Is  generally  held  that 
the  transaction  to  Ita  the  nature  of  a  mort- 
gage, and  may  be  enforced  as  sndi  In  eanity." 
27  Cyc.  1004. 

[2]  2.  The  apptilants  further  contend  that 
even  if  the  plalnUfls  were  held  to  have  bad 
a  Iteil  upon  the  land,  under  the  evidence  it 
should  have  been  found  to  be  inferior  to  that 
of  J.  M.  Leeper.  There  was  positive  testi- 
mony tending  to  show  that  such  a  preference 
was  intended,  but  there  was  also  evidence 
fairly  warranting  an  inference  to  the  con 
trary.  In  tbat  situation  the  decision  of  the 
trial  court'  must  be  regarded  as  final.  The 
fact  that  the  issue  presented  was  one  which 
tbe  plaintiffs  were  required  to  support  by 
more  than  a  mere  preponderance  of  the  evi- 
dence does  not  enlarge  the  powers  of  the  re- 
vlwing  court,  since  there  to  always  a  pre- 
sumptlmi  that  the  Judgment  was  reached  by 
the  application  of  the  proper  test  Wooddell 
V.  AUbrecht,  80  Kan.  736,  104  Pac  559. 

[3]  3-  Complaint  is  made  that  although 
each  plaintiff  owned  a  note  In  which  the 
other  bad  no  interest,  judgment  was  rendered 
In  their  joint  behalf  for  the  combined  amount 
No  change  in  the  jndgm«it  to  required,  for 
it  does  not  appear  that  any  substantial  prej- 
udice could  have  resulted,  or  tbat  this  mat- 
ter was  called  to  the  attention  of  tbe  trial 
court. 

[4]  4.  An  argument  to  made  that  the  judg- 
ment rendered  was  Inequitable,  at  least  as  to 
Stucber,  particularly  because  It  was  found 
tbat  shortly  before  the  tond  was  exchanged 
he  had  been  advised  by  Truman  Leeper  and 
his  wife  that  Mrs.  Hegwood  had  released  her 
claim  against  it,  although  she  had  not  In 
fact  done  so.  The  trial  court  was  justified 
in  concluding  that  Inasmuch  as  Stucker  knew 
that  tbe  deed  to  J.  M.  Leeper  was  In  effect 
a  mortgage  securing  Mrs.  Hegwood's  note,  as 
well  aa  the  other  debts,  be  acted  at  bto  peril 
in  accepting  without  Airther  inquiry '  the 
statem«it  that  she  had  waived  ber  rights  In 
that  regard. 

Tbe  judgment  to  affirmed.  All  the  Justices 
concurring. 
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LONG  T.  KANSAS  OITY.  M.  ft  O.  R.  CO. 
(No.  30311.)* 

(Sn^renw  Court  of  Kuuu.    April  7,  1917.) 

(SyHabu*  ly  ihe  OourtJ 

1.  Appeax  akd  Bbbob  ^»909<4>— Pleadino 
<t=>236(3)  —  DiscKETiON  or  Teial  Court  — 
Trial  Auenduient. 

After  a  case  has  been  called  for  trial,  it  la 
within  the  judicial  discretion  of  the  trial  court 
to  refuse  permission  to  amend  pleadings  so  as 
to  present  new  iasnes;  and  unless  there  baa 
been  an  abuse  ot  discretion,  a  new  trial  will 
not  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
£rror,  Oent.  Dig.  i  3831 ;  Pleading,  Cent  Dig. 
§601.] 

2.  ArroRHBY  and  CusnT  «=>167(2)— AonoN 
roR  Fees— SuFFiciENCT  of  Etidbncb. 

The  eTidence  Introduce  by  the  plaintiff 
prored  the  cause  ot  action  allied  In  the  peti- 
tion; and  a  demnmr  to  the  eridence  was  prop* 
erly  overruled. 

J^Id.  Note^For  other  cases,  see  Attorney  and 
Climt,  C«it.  Dig.  8  S74.] 

3.  Trial  «=a350(l)— Subuissiok  or  Tssuxb— 
Pleading. 

The  special  question  submitted  by  the  court 
was  within  the  issues  raised  by  the  pl«adings, 
and  the  answer  of  the  jury  was  supported  by 
evidence.  There  was  no  error  in  submlttiug  the 
question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  828.] 

4.  iNBTRUCTIOire.  - 

The  instructions  properly  submitted  the  is- 
sues to  the  jury  under  the  pleadings  and  the 
evidence. 

5.  Attorket  and  OLism  is=3l66  —  AonoNs 
roB  OoMPENBATioN— Issues  and  Vamancb. 

There  was  no  variance  between  the  petition 
and  the  plaintifiTs  evidence. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  U  3e&-3«7.] 

Appeal  from  Dlatilct  Goiut,  SedgvlCk 

County. 

Action  by  Chester  I.  Uxig  against  tbe  Kan- 
sas Ci^,  Mexico  &  Orient  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

John  A.  Eaton,  D.  W.  Eaton,  and  H.  J. 
naton,  aU  of  Kansas  CMty,  Mo,  and  Holmes, 
Yankey  &  Holmes,  of  Wlcihlta,  for  appellant 
A.  U.  Cowan,  of  WlcUta,  for  axvpellee. 

MABSHAItL,  J.  Tbe  defendant  appeals 
from  a  Jndgment  against  it  for  attom^s 
ifees. 

[1]  L  The  defendant  contends  that  the 
trial  conrt  abused  Its  discretl<»i  in  refnslnK 
to  permit  an  amendmmt  of  the  answer.  The 
plaintiff  alleged  tbe  Incorporatlra  of  the.  de- 
fendant and  the  agency  of  a  number  of  per- 
sons to  act  for  It.  Tbe  answer  filed  consisted 
of  a  general  denial  not  verified.  At  fbe  com- 
mencement of  the  trial  the  plalntJff  dismiss- 
ed that  part  of  its  cause  of  action  depend- 
ing on  quantum  meruit  The  defendant's 
counsel  then  examined  the  petition,  and  no- 
ticed that  it  alleged  that  Arthur  H.  WUHt- 
wire  was  the  duly  authorised  attorney  and 


agent  of  the  dafoidant,  and  asked  leare  to 
amend  the  answer  by  Teiifylng  it  so  as  to 
put  in  Issue  the  agency  of  Wlckwlre.  The 
court  denied  the  ai^Ilcation,  and  stated: 

"We  will  try  the  case.  If  judgment  goes 
against  you,  then  yon  can  file  your  motion  for 
new  trial.  If  there  is  a  reasonable  showing 
made  that  Mr.  Wlekwire  was  not  the  attorney 
for  the  Orient  Railroad  Company,  so  that  that 
question  should  go  to  the  jury,  I  would  be  in- 
clined to  grant  a  new  trlu." 

The  action  was  tried,  judgment  was  ren- 
dered against  the  defendant,  and  a  new  trial 
was  refused.  On  tbe  liearlng  of  the  motion 
for  a  new  trial  It  was  established  that  Wlck- 
wlre was  not  the  attorney  or  agent  of  the 
defendant  Under  the  evidence  the  agency 
of  Wlckwlre  for  the  defendant  was  not  mate- 
rial. This  will  more  clearly  appear  from  a 
statement  of  the  facts  established  on  the 
trial,  and  wblch  are  set  out  in  another  part 
of  this  opinion.  The  defendant's  answer  was 
filed  December  21,  1915.  On  the  day  of  the 
trla^  March  80,  1016,  and  while  a  Jury  was 
being  examined  to  try  the  case,  the  applica- 
tion to  verify  the  answer  was  made;  Even 
if  the  verification  of  the  answer  had  been 
material,  It  was  within  tiie  sound  discretion 
of  the  court  to  permit  the  answer  to  be  veri- 
fied at  the  time  the  awUcatlon  was  made. 
Benfield  T.  Croson,  90  Kan.  661.  136  Pac. 
26*2;  Bank  t.  Baddexs,  96  Kan.  683,  036,  1S2 
Pac.  651:  Scott  T.  King,  96  Kan.  661,  152 
Pac.  663;.  Bank  r.  BreiAeisen.  88  Kan.  193, 
157  Pac.  259.  There  was  no  reversible  er- 
ror In  refushig  to  permit  the  verification  of 
the  answer. 

[2]  2.  At  the  close  of  the  pltUntlfTs  evi- 
dence a  demurrer  thereto  was  overruled. 
Of  this  the  defmdant  complains.  The  plain- 
tUTs  evidence — ^the  deftmdant  did  not  intro- 
duce any  evidences-established  facts  as  fel- 
lows: For  some  time  previous  to  tbe  6th 
day  of  July,  1914,  Twx/trers  appointed  by 
the  United  States  District  Court  for  the 
District  of  Kansas,  ware  <vierating  the  Kan- 
sas City,  Mexico  &  Ortrat  Railway.  While 
the  recovers  were  in  amtnH  of  and  tq^etat- 
Ing  the  railway,  a  bondholders'  or  reoi^an- 
isation  committer  r^resenUng  the  bondhold- 
ers ctf  the  railway  craninny,  took  charge  of 
and  perfected  proceedings  for  Oie  reorgan- 
isation of  a  new  railway  company,  which, 
when  tbe  property  was  atAd,  should  become 
the  pttrdiaser  and  thereafter  operate  the 
road.  The  plaintiff  was  appc^ted  attorn^ 
for  the  receives  within  the  state  of  Kansas, 
and  acted  in  that  capacity  until  tbe  defend- 
ant, the  reo^wnlsed  company,  took  charge  of 
the  road,  having  purchased  it  on  the  6th 
day  of  July,  1914.  S.  W.  Moore,  ot  Kansas 
City,  Mo.,  was  from  the  6th  day  of  July, 
1914.  until  about  the  Ist  day  of  December, 
3:914,  the  general  solicitor  for  the  defendant 
On  November  9,  1914,  Mr.  Momre  appcdnted 
the  plaintiff  district  attorn^  for  Kansas  for 
the  defendant,  the  appointment  to  take  effect 
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Joly  7,  1914.  Under  the  terms  of  this  ap- 
polutment,  plalntilC's  chargea  were  to  be  rea- 
sonable; and  in  case  of  dispute  all  contro- 
versies In  reference  to  compensation  were  to 
be  determined  by  the  general  solicitor  •  for 
the  company,  whose  determination  should  be 
binding  on  the  plalntifl  and  the  defendant 
John  A.  Eaton,  of  Kansas  City,  Mo.,  succeed- 
ed S.  W.  Moor©  as  general  solicitor  for  the 
defendant.  The  plaintiffs  appointment  was 
terminated  soon  after  Eaton  was  made  gen- 
eral solicitor.  A  question  arose  and  much 
correspondence  was  had  between  the  plaintlfC 
and  Eaton  concerning  the  plaintifTs  claim 
for  compensation  for  his  services.  Eaton 
directed  the  plaintlft  to  submit  his  claim  to 
the  bondholders'  committee  and  to  Mr.  Un- 
termeyer,  of  New  York,  the  attorney  for  the 
committee.  TJntermeyer  was  an  attorney 
of  the  Ann  of  Guggenheimer,  Untermeyer  & 
Marshall.  The  plalntiiF  submitted  his  claim 
to  Mr.  Wickwlre,  an  attorney  in  the  office 
of  Guggenheimer,  Untermeyer  ft  Marshall. 
Wickwlre  had  charge  of  the  business  of  the 
bondholders'  or  reorganization  committee, 
and  did  most  of  the  legal  work  for  the  com- 
mittee. He  and  the  plaintiff  agreed  on  the 
amount  that  should  be  paid  to  the  plaintiff 
by  the  defendant  A  few  days  later  the 
plaintiff  told  Eaton  of  the  arrangement  made 
with  Wlckwire,  and  asked  Eaton  if  he  would 
close  the  matter  up.  Eaton  said  that  he 
would,  and  that  he  would  present  the  matter 
to  the  board  of  directors  at  the  earliest  pos- 
sible opportunity,  so  that  the  securities  agreed 
on  could  be  issued  to  the  plaintiff.  The  mat- 
ter then  came  up  in  court  on  the  settlement 
of  the  accounts  of  the  receivers  and  their 
attorneys  and  the  discharging  of  the  receiT- 
ers.  The  plaintiff  had  a  claim  for  compra- 
sation  for  services  rendered  the  receivers. 
In  open  court  in  the  presence  of  Eaton,  the 
plaintiff  stated  that  a  settlement  of  his  claim 
for  compensation  for  services  rendered  the 
defendant  had  been  made  with  Mr.  Wick- 
wlre, and  that  a  part  of  the  arrangement 
was  that  the  plaintiff  should  waive  his  claim 
for  additional  compensation  for  services  ren- 
dered the  receivers.  The  plaintiff  waived 
that  claim,  and  Eaton  made  no  objection  nor 
req;>oii8e.  The  defendant  refused  to  comply 
with  the  arrangement  made  with  Wickwlre. 
Altbongb  If  Ickwlre  was  not  the  ageat  or 
'  attorney  tor  the  defendant,  yet  the  general 
8(^dtor  of  the  defendant  referred  the  plain- 
tiff tar  an  adjustment  of  bis  claim  to  the 
firm  with  which  Wtckwire  was  c<»mected. 
That  adjustment  was  made  and  communicat- 
ed to  the  defendanfa  solicitor,  who  by  hU 
words  and  conduct  ratified  and  ai^roTed  It 
and  made  It  the  contract  and  arrangement  of 
the  defendant.  The  facts  established  the 
evidence  were  those  alleged  in  the  petition 
and  proved  a  cause  of  action  against  the  de- 
fendant Tbe  demnrrer  to  the  evidence  was 
rightly  overraled. 


[3]  3.  The  court  submitted  tbe  fc^owing 
special  question  to  tbe  Jury; 
"Did  the  plaintiff  in  this  acti<m  and  John  A. 

Eaton,  tbe  general  solicitor  of  the  Kansas  City* 
Mexico  &  Orient  Railroad  Company,  agree  upon 
a  settlement  of  the  plaintifFs  claim  that  la  sued 
on  in  this  action?" 

The  defendant  insists  that  the  special 
question  asked  by  the  court  submitted  an  la- 
sue  not  raised  by  the  pleadings,  and  that  the 
answer  of  the  Jury  was  contrary  to  the  evi- 
dence. It  has  been  shown  that  the  questlmi 
was  warranted  by  the  plalntifTs  evidence, 
and  that  the  question  was  rightly  answered 
by  the  Jury.  The  fact  established  by  tbe 
question  and  answer  was  allied  In  the  peti- 
tion. There  was  no  error  In  submitting  that 
question. 

[4]  4.  DefendEUit  contends  that  the  Instrno- 
tiona  given  by  the  court  were  contradictory, 
conflicting,  misleading,  and  erroneons.  The 
instructions  have  been  examined.  They  were 
not  contradictory,  conflicting,  misleading,  or 
erroneous.  They  properly  submitted  the  Is- 
sues to  the  Jury  under  the  lOeadlngs  and  tbe 
evidence. 

[S]  6.  Defendant  insists  that  the  cause  of 
action  pleaded  was  not  proved.  The  peti- 
tion allied  certain  facts.  These  facts  were 
proved  substantially  as  alleged.  There  was 
no  variance  between  the  cause  of  action  al- 
leged in  the  petition  and  that  proved  by  the 
evidence.  In  another  part  of  this  opinion 
the  material  facts  establialied  by  the  evi- 
dence have  been  detailed.  Those  facta  wen 
alleged  In  the  petition. 

The  Judgment  Is  affirmed.  All  tbe  Jnstlcea 
concorrlng. 


SYLVESTER  v.  RIEBOI/T  et  al.   (No.  20559.) 
(Supreme  Court  of  Kansas.   April  7.  1917J 

(SyUabui  bg  ike  Court.) 

JUDOVSNT  ^»21)8— C}onTBOZ<— Tebx. 

Rule  applied  that  the  district  court  has  abso- 
lute control  of  its  judgments  during  the  term  at 
which  they  were  rendered. 

[Ed.  Note.— Fop  other  cases,  see  Judgment. 
C!ent  Dig.  S  582.1 

Appeal  from  District  0)urt  Sherman 
County. 

Action  by  Frank  Sylvester  against  William 
Rlebolt,  the  Farmers'  National  Bank  of 
Ooodland,  garnishee.  From  an  order  setting 
aside  a  Judgmoit  requiring  garnishee  to  pay 
money  into  court,  and  for  application  of 
money  to  aaUaftictlon  of  plaintiff's  Judgment 
against  defendant,  'plaintiff  appeals.  Af- 
firmed. 

S.  N.  Hawkes,  of  Topeka,  and  John  Harta- 
ler,  of  Goodland,  for  appellant  B.  F.  Mur- 
phy, of  Goodland,  for  aivellees. 

BUBCH,  J.  Tbe  atveal  is  from  an  order 
setting  aside  a  Judgment  requiring  a  gar- 
nishee to  pay  money  into  court  ftud  for  ap- 
plication of  tbe  money  to  tbe  saUstactton  oC 
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a  Judgment  In  favor  of  tbe  plaintiff  and 
asalnst  tbe  defendant 

SylreateT  sued  Biebolt  tor  damages  for 
lnea<A  of  a  covenant  of  warranty  contalDcd 
in  a  deed.  The  Farmers*  National  Bank  of 
Goodland  was  gamlsbed,  and  answered  tliat 
It  had  funds  In  Its  hands  to  the  amount  of 
$1,270,  but  was  unable  to  determine  whether 
the  money  belonged  to  Blebolt  or  to  the 
Bamsey  County  State  Bank  of  St  Paul. 
Minn.  Judgment  was  rendered  against  Ble- 
bolt by  default  and  it  was  adjudged  that  the 
garnishment  fund  be  paid  Into  court,  and 
then  be  paid  to  Sylrester.  The  latter  por- 
tlon  <tf  ttie  Judgment  was  cox^pUed  with. 
The  Bamsey  Ooonl?  State  Bank  then  mored 
for  pennisslrai  to  interptead  and  have  Its 
ri^t  to  the  garnishment  fund  adjudicated. 
At  the  same  time  it  filed  an  interplea,  whlcb 
prayed,  among  other  things,  that  the  Judg- 
ment, so  fttr  as  It  rdated  to  the  garnishment 
fund,  be  set  aside.  The  Judgment  was  set 
aside  to  Oiat  extent,  and  was  set  aside  be- 
cause the  court  had  been  misled  conownlng 
the  charactw  of  the  garnishee^  answar. 

The  defendant  ^bolt  contends  that  tbe 
Bamsey  County  State  Bank  conld  not  liit»> 
Tene  after  Judgment  and  that  tb»  court 
could  not  restore  the  garnishment  fund  to 
its  treasury  after  the  fund  had  been  dUbnrs* 
ed  In  accordance  wltb  the  Judgment 

The  conclusive  answer  to  this  eontentloii 
Is  that  the  Jndgment  relating  to  the  garnish- 
ment fund  was  set  aside  at  flie  same  term  of 
court  at  which  It  was  rendered.  lAe  Journal 
entries  show  that  the  Judgment  and  tb»  order 
vacating  it  were  both  entered  on  adjourned 
days  of  the  April,  1916,  term  of  court 

It  Is  scarcely  necessary  to  dte  authorities 
sustaining  the  plenary  power  of  the  court 
over  Its  Judgments  during  the  term  at  which 
they  were  rendered.  An  admirable  statement 
of  the  rule  and  tbe  reasons  for  it,  by  the 
late  .Justice  Benson  when  on  the  district 
bench,  may  be  found  In  the  case  of  Cornell 
University  v.  Parkinson,  59  E:an.  86G.  53  Pac. 
138: 

"The  first  rule  to  b«  considered  is  this:  The 
court  has  absolute  control  of  Its  decrees  and 
jndnnents  daring  the  term  at  which  tbey  are 
rendered :  the;  are,  as  expressed  by  some  writ- 
ers, within  the  breast  of  the  judge  during  tite 
tenn.  This  is  a  wholesome  provialon  of  tbe  law, 
and  necessary  to  the  admin  ietration  of  Jnsttce. 
In  the  hurry  of  busineas,  and  confusion  Incident 
to  a  term  of  court  it  often  becomes  necessary 
to  correct  during  tlie  term  the  mistakes  that 
have  been  made,  and  these  can  be  o(OTected  at 
any  time  during  the  term,  and  the  term  is  only 
one  day,  in  law,  and  persons  who  purchase 
property  upon  decrees  must  understand  that 
rale,  and  purchase  with  reference  to  it"  68 
Kan.  871,  m  Pac  140. 

A  i>ersott  who  takes  funds  pursuant  to  a 
Jndgment  which  may  be  set  aside  before  the 
term  closes.  Is  In  no  better  situation  than 
a  purchaser  of  property  under  such  Judg- 
ment. 

It  Is  said  that  no  motion  to  set  aside  tbe 


judgment  relating  to  the  gamlsbment  fund 
was  ever  made  by  anybody.  This  was  not 
essentlaL  At  the  hearing  on  the  application 
to  Intervene,  the  court  discovered  that  it  had 
been  Induced  to  misinterpret  the  garnishee's 
answer,  which  was  the  sole  basis  for  the 
Judgment  relating  to  the  garnishment  fund. 
The  court  needed  no  prompting  by  motion  of 
a  party  to  set  aside  its  mistaken  Judgment. 

It  Is  not  necessary  to  consider  the  stand- 
ing (tf  an  ai^llcant  to  interplead  in  relation 
to  a  satisfied  Judgmmt  because  the  Jndg- 
ment purporting  to  conclude  the  Interplead- 
er in  this  instance  Is  no  longer  In  its  way. 

The  Judgmoit  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring' 


McADOW  V.  KANSAS  CITY  WBSTEEN  BY. 
CO.   (No.  2077Z) 

(Supreme  Court  of  Kansas.   April  7, 1917.) 

fSuttabua  fiy  <Ae  CovrtJ 

1.  KeroppEL  «=»107— PniNoxPAi,  aitd  Aoeiit 
4c»189(4)~-Pleadiho— Adthobitt  to  BnTKR 
into  Cowtbaot. 

Tbe  usual  form  of  averment,  that  the  con- 
tract sued  upon  was  made  by  "defendant's  duly 
authorised  agent"  or  words  of  like  import,  la 
BuJficleat  to  snstalB  evidence  of  any  appropriate 
manner  of  anthorisation  aliort  of  estoppel,  wbidb 
must  generally  be  pleaded  befture  evidence  there- 
of is  admissible. 

[Ed.  Note.— For  other  cases,  see  Estoopel, 
Cent  Dig.  {  297;  Principal  and  Agmt  Cent. 
Dig.  H  ne,  717.] 

2.  ApnAi.  Ann  Bbsob  «=»1099(1)  —  Subse- 

QDEKT  AFFBAZr-IiAW  OF  OaSI. 

Tbe  former  decision  of  this  case,  holding 
that  "a  railroad  corporation  has  incidental  pow- 
er to  contract  with  its  own  employes  to  pay 
them  hmll  wages  during  disability  resulting  from 
service  accidents"  (McAdow  v.  uallway  Co.,  96 
Kan.  428. 161  Pac^  lllS),  is  applied  as  the  law 
of  the  ease. 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4370,  4374.] 

3.  PBIZrCIPAl.  AHD  AOBIfT  «S>1&4C!)— ActXOllS 
AOAINST     PaiHCIFAI.  —  Ilf  STBUOnOIT  —  Av- 

THOBrrr  or  Aqbnt. 
In  this  case  it  is  held  there  was  suflSdent 
evidence  to  justify  the  giving  of  an  instruction 
substantially  following  the  taw,  as  declared  in 
Towneend  v.  Railway  Co.,  88  Kan.  260,  X28  Pac. 
389,  syl.  2.  that  "an  act  Is  within  the  apparent 
BCope  of  an  agent's  authority  when  a  reasonably 
prudent  person,  having  knowledge  of  the  nature 
and  usages  of  the  busineas.  Is  justified  in  sup- 
posing  that  he  is  authorized  to  perform  it  from 
the  character  of  the  daties  which  are  known  to 
be  intrusted  to  him." 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  Si  728,  729.] 

4.  AFPEAI.  and  EKBOB  «=>1050(1)— PBTTTOIPAt, 

AND  Aqbnt  <8=>163(3) — ^Authobttt  or  Aqbnt 
—  EviDBNCE  OP  Ratification  —  EUbuxess 
Ebbob. 

It  is  a' general  rule  that  an  agent  cannot  rat- 
ify his  unauthwised  act  so  as  to  bind  tbe  princi- 
pal. If  the  defendant's  superintendent  had  no 
authority  to  bind  the  defenoant  by  tbe  contract 
ID  question,  his  statements,  made  long  after- 
ward, would  not  amount  to  a  ratification ;  but. 
evidence  of  his  statements  having  been  admitted 
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solely  for  the  purpose  of  proving  a  demand,  it 
is  held  there  was  no  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  f(  1068,  1069.  4153,  4167; 
Principal  and  Agent.  Cent  Dig.  {  621.] 

6.  Appeal  and  Bbbob  «s3280— Assiohuxnt 
OF  Ebbob— BxcLusion  or  Evidencb— Stat- 
ute. 

Error  cannot  be  predicated  apon  the  rejec- 
tion of  testimooy  which  is  not  produced  at  the 
hearing  of  the  motion  for  a  new  triaL  Cit. 
Oode,  I  807  (Gen.  St  100&,  {  6901). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  IS  1691-1696.] 

6.  Master  and  Sbbvant  «s»80(9}  —  Action 
VOB  Wages  Ddbinq  Disabilitt  —  Qubbtioh 

fob  Jubt. 

The  evidence  being  substantially  the  same  as 
in  the  former  hearing  of  the  case,  it  is  held  suf- 
ficient "to  take  to  the  jur;  the  question  whether 
a  railway  company  bad  contracted  with  an  em- 
ployS  to  pay  him  half  wages  during  any  disabil- 
ity resolting  from  an  injury  received  in  the 
course  of  his  service."  McAdow  v.  Railway  Co., 
96  Kan.  423,  151  Pac.  1113,  syL  1. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  i  11&] 

7.  Dahaoes   «=»64  —  FEDBBAI.  EHFLOTBSa* 

LiABUJTT  Act— Reduction  bt  iNStTBANCE 
OB  Benefits  Paid. 
The  provision  of  section  5  of  the  federal  Em- 

Sloyen*  Liability  Act  of  April  22,  1908.  e.  140, 
5  Stat.  66  (U.  S.  Comp.  St  1916,  S  8661), 
"that  in  any  action  brought  against  any  Bucn 
common  carrier  under  or  by  virtue  of  any  of  the 
provisions  of  this  act,  such  common  carrier 
may  set  off  therein  any  sum  it  has  contributed  or 
paid  to  any  Insurance,  relief  benefit,  or  indem- 
nity that  may  have  been  paid  to  the  injured 
employ^  or  »e  person  entitled  thereto  on  ac- 
count of  the  injutr  or  death  for  which  said  ac- 
tion was  brought  is  construed,  and  held  that 
where  a  railway  company  has  been  sued  under 
the  federal  statute  by  an  employ^  to  recover  for 
injuries,  it  may  not  set  off  against  the  ^judgment 
the  amount  it  owes  such  employ^  for  msurance 
under  a  contract  by  which,  in  consideration  of 
retaining  eadi  montn  a  portion  of  bis  usual  wag- 
es, it  agrees  to  pay  him  half  wages  duiio^  cer- 
tain periods  that  he  is  disabled  by  injuries  in 
service;  such  contract  containing  no  provision 
for  releasing  the  company  from  its  liability  to 
such  emplay€  for  injuries  caused  by  its  aegU- 
gence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  113.] 

Appeal  from  District  Gonrb,  Wyandotte 

County. 

Action  by  Q.  B.  McAdow  against  the  Kan- 
sas City  Western  Railway  Company.  Judg- 
ment for  plaintltt,  and  defendant  appeals. 
Affirmed. 

C.  F.  Hutctaings  and  McCabe  Moore,  both 
of  Kansas  City,  Mo.,  for  appellant  Emerson 
it  Sndtta,  of  Kansas  City,  Kan.,  for  appel- 
lee. 

PORTER,  J.  G.  B.  McAdow  was  employed 
as  a  motorman,  operating  one  of  defendant's 
care.  On  December  18,  1911,  he  was  perma- 
nently injured  In  a  coUlslcm  between  two 
cars,  resulting  from  the  negligence  of  other 
employes  of  defendant.  In  an  action  brought 
by  him  in  Jackson  county,  Mo.,  ander  the 
act  of  Congress  known  as  the  federal  Em- 
ployers' UablUty  Act  he  recovered  a  Judg- 
ment against  the  defradant  for  $7,500,  which 


was  paid,  and  for  which  he  gave  his  re- 
ceipt "as  full  payment  for  all  damages  and 
injuries"  sustained  by  reason  of  the  acci- 
dent Id  July,  1913,  he  brought  this  action 
In  the  district  court  of  Wyandotte  county, 
alleging  that  when  he  Hitered  defendant's 
employ  the  superintendent  of  defendant  J. 
W.  Richardson,  orally  agreed  tliat  dtfoidant 
was  to  pay  him  the  usual  and  ordinary  wag- 
es of  motormen  in  its  emjAoy,  less  BO  cents 
a  month,  and  "one-half  of  8U<dk  wraal  ordi- 
nary wages  during  such  time,  not  to  exceed 
62  weeks  at  oie  period,  as  the  platntUC  mts 
disabled  from  pOTforminK  his  usual  and  or- 
dinary duties  as  raotonnan  by  reason  of  any 
injury  that  mUht  be  recelTe^  by  the  sdalntlfr 
while  In  the  p^onnance  of  his  regular  du- 
ties." The  petition  then  set  forth  the  fiicts 
as  to  his  injuries  on  December  18, 1911,  that 
he  was  theretqr  disaUed  for  more  than  est 
(MmsecntlTe  we^s,  and  allegeid  that  by  tIt^ 
tne  of  the  oral  c<mtract  defendant  insured 
htm  for  loss  of  ttma  caused  by  socb  inju- 
ries, and  was  ind^)ted  to  him  in  the  sum  of 
$480.48,  with  interest,  for  which  Judgment 
was  demanded. 

Tbe  dettodant's  answer,  bestdes  a  general 
denial,  set  up  the  Jndgmmt  In  the  Uissonil 
action,  and  alleged  that  the  matton  In  con- 
trorersy  hoe  should  hare  been  UtU^ted 
there.  It  expressly  denied  that  its  superin- 
tendent was  authorised  to  make  the  oral  con- 
tract relied  upon  by  plalntUC  Ab  a  further 
defense.  It  alleged  that  ^alntlff  Is  not  eo- 
Utled  to  maintain  this  action  because  of  the 
prorislons  of  the  federal  BuwloyerS*  I4abll- 
it7  Act  vpoa  which  the  action  in  Missouri 
wBB  baaed.  Section  6  of  the  federal  Employ- 
ers' UablUty  Act  provides: 

"That  in  any  action  brought  against  any  sudi 
common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  such  common  carrier 
may  set  off  therein  any  sum  it  has  contributed 
or  paid  to  any  insurance,  relief  benefit  or  in- 
demnity that  may  have  been  paid  to  the  In- 
jured employ^  or  the  person  entitled  thereto  on 
account  of  the  injury  or  death  tor  which  said 
action  vaa  brou^t" 

The  answer  alleged  that  in  the  Missouri 
action  no  sum  of  money  which  defendant 
paid  to  any  insurance,  relief  benefit  or  in- 
demnity was  set  off  or  deducted  from  the 
amount  of  said  Judgment  for  $7,500;  that  de- 
fendant had  no  knowledge  or  notice  that 
plaintiff  claimed  or  would  claim  defendant 
owed  him  any  sum  for  Insurance  benefit  or 
indemnity  of  any  kind  until  after  it  had 
paid  the  Judgment  rendered  against  it  In 
Missouri  under  the  federal  statute ;  that  un- 
der the  provisions  of  section  5  of  the  fed- 
eral statute  it  was  entitled  to  set  off  In  that 
action  all  sums,  if  any,  due  plaintiff  from  de- 
fe^idant  for  Insurance,  relief  benefit  or  in- 
demnity to  which  plaintiff  was  entitled  on 
account  of  bis  injuries,  and,  the  same  not 
having  been  deducted  therefrom,  the  plalntlfC 
Is  not  entitled  to  recover  in  the  present  ac- 
tion. The  reply  was  a  general  denial. 
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The  aole  conflict  in  the  cTldence  was  over 
the  queetlons:  First,  whether  any  oontract 
such  as  plaintiff  asserted  was  In  fact  made 
by  the  superintendent  of  defendant  at  the 
time  plaintiff  was  employed;  second,  whether 
Richardson,  the  superintendent,  was  author^ 
Ized  to  make  such  a  contract  Upon  these 
two  Issues  the  g^eral  verdict  binds  the  de- 
fendant, unless  one  or  more  of  the  claims  of 
error  be  sustained.  At  the  first  trial  of  the 
case  the  court  directed  a  verdict  for  the  de- 
fendant. That  ruling  was  reversed  and  the 
cause  remanded  for  a  new  trial.  McAdow  v. 
RaUway  Oa,  96  Kan.  423,  151  Pac.  1113. 

[1]  1.  The  first  question  r^ates  to  the 
pleadings.  The  demurrer  to  the  evidence  was 
based  in  part  upon  the  contention  that  there 
was  no  competent  evidence  that  Richardson 
was  "duly  authorized"  to  make  the  contract 
sued  upon.  There  was  a  verified  denial  of 
his  auUiority.  That  he  was  superintendent, 
and  was  authorized  to  and  did  employ  the 
plaintur.  Is  conceded;  but  In  the  state  of  the 
pleadings  it  Is  urged  these  admissions  are 
not  sufficient  to  prove  his  authority,  or  to 
Justify  an  infn«nce  of  his  authority,  to  en- 
ter into  a  contract  binding  the  defendant  to 
Insure  the  plaintiff.  In  the  same  connection 
it  is  claimed  that  it  was  error  to  admit  evi- 
dence of  facts  tending  to  prove  that  defend- 
ant was  estopped  to  deny  his  authority.  It 
Is  said  that  plaintiff  might  have  chos^  to 
all^e  facts  which,  if  proved,  would  estop 
defendant  from  denying  such  authority ;  but, 
having  voluntarily  chosen  to  allege  that  the 
superintendent  was  "duly  authorised"  to 
make  the  contract,  it  was  incumbent  upon 
him  to  prove  the  fact,  even  if  an  allegation 
to  that  effect  was  unnecessary,  and  that  he 
cannot  rely  upon  an  implied  authority.  The 
cases  of  Railway  Co.  v.  Oarrtson,  66  Kan. 
625,  72  Pac.  225,  and  Byland  v.  Powder  Co., 
93  Kan.  288,  144  Fac.  261,  U  B.  A.  1915F, 
1000,  are  dted. 

In  the  first  of  these  cases  the  action  was  to 
recover  against  a  railway  company  for  flre 
damages  and  the  petition  allied  negli- 
gence in  the  operation  of  the  engine  by 
which  the  flre  escaped.  A  motion  to  make 
uiore  definite  and  certain  having  been  over- 
ruled, the  allegation  was  held  Insufficient  to 
support  a  finding  of  negligence  in  the  use  of 
a  defective  spark  arrester,  and  In  view  of 
such  finding  the  overruling  of  the  motion 
was  held  error.  In  the  Byland  Case  it  was 
lield  that  plaintiff  must  prove  the  specific  act 
of  nes^ence,  and  cannot  rely  upon  possible 
acts  of  negligence.  In  the  case  at  bar  there 
was  no  motion  to  require  the  petition  made 
more  definite.  The  expression  "duly  author- 
ized" might  mean  expressly  authorized,  or 
authorized  In  any  manner  short  of  estoppel 
that  would  bind  the  defendant  In  the  ab- 
sence, at  least,  of  any  motion  to  make  more 
definite,  we  think  the  petition  should  be  con- 
strued so  as  to  permit  evidence  of  implied 
as  w^  as  express  authority,  but  not  of  es- 
copp^  to  deny  authority.   The  question  of 


the  authority  of  an  agent  "ia  one  of  evl- 
draice,  not  of  pleadtQg."  Slevln  et  al.  v. 
Reppy,  46  Mo.  606.  In  that  case  it  was  said: 
**Tbe  material  tact  set  forth  in  the  petition  is 
that  defendant  mads  tiie  note,  not  how  he  made 
it—whether  by  his  own  band  or  by  that  of  his 
agent" 

So  in  the  case  at  bar  plalntUf  might  have 
declared  on  the  contract  as  made  by  defend- 
ant or  by  defendant  Ouroui^  Its  agent  16 
Encyd.  PL  &  Pr.  899.  In  Childress  t.  Bmory, 
8  Wheat  042,  670,  S  L.  Bd.  706.  it  was  said 
In  substance  that  the  better  form  of  allega- 
tion Is  that  the  omtract  was  eatered  into  by 
defendant  through  his  ag«it  duly  authorized 
by  him  in  that  behaUL  In  Seeber  v.  Commer- 
cial Nat  Bank  (a  C.)  77  Fed.  9ff7,  It  was 
held  that  under  an  allegation  that  defendant 
In  the  name  of  "O.  B.  Hill,  Cas.,"  entered  In- 
to the  contract  any  appropriate  authoriza- 
tion may  be  given  in  evidence.  The  usual 
form  of  averment^  that  the  contract  was 
made  by  defendant's  duly  authorized  agent, 
or  words  of  like  import,  must  be  held  suffi- 
cient to  sustain  evidence  of  any  aivropriate 
manner  of  authorization  lAort  at  least,  of 
estoppel,  which  must  generally  be  pleaded 
before  evidence  thweof  Is  admissible. 

[2]  2.  The  ittoof  at  both  trials  was  sob- 
stantially  fiie  same,  and  in  the  former  opin- 
ion it  was  held  that: 

"A  railroad  company  has  Incidental  power 
to  contract  with  its  own  employ^  to  pay  them 
half  wages  during  disability  reaultlag  from  serv- 
ice acddents."  McAdow  v.  Railway  Co.,  supra, 
syl.  3. 

This  declaration  must  be  held  to  be  the 
law  of  the  case,  and  It  follows,  too,  that,  if 
the  corporation  possesses  such  Incidental 
power.  It  has  also  the  same  power  to  make 
such  a  contract  in  consideration  of  an  ar- 
rangement as  to  monthly  payments  from  the 
wages  of  its  employ^  as  the  plaintiff  testi- 
fied to  in  this  case.  Some  of  the  evidence 
will  be  referred  to  In  connection  with  an  In- 
struction. 

[3]  3.  The  court  gave  the  following  In- 
struction, which  Is  In  substance  the  law  as 
declared  In  Townsend  v.  Railway  Co.,  88 
Kan.  260,  128  Pac.  389,  syl.  2: 

"If  you  find  from  the  eviduice  that  from  the 
character  of  the  duties  that  were  intrusted  to 
said  Richardstm  aa  superintendent  of  the  de- 
fendant, a  reasooably  prudent  person,  having 
knowledge  of  the  nature  and  usages  of  the  buai- 
oesB  in  which  defendant  was  engaged,  would 
have  been  justified  in  supposing  that  said  Rich- 
ardson, as  superintendent  was  authorized  to 
make  the  contract  with  the  plaintiff,  which  the 
plaintiff  alleses  was  made,  then  you  should 
find  that  sach  contract  if  made  as  alleged  by 
plaintiff,  was  made  with  the  authtKily  of  the 
defendant" 

It  Is  claimed  that  this  was  error,  because 
no  evidence  of  any  character  tending  to  show 
any  usages  or  customs  of  the  business  of  de- 
fendant would  have  tended  in  the  slightest 
degree  to  Justify  the  plaintiff  in  supposing 
that  Bidiardson  was  authorized  to  make  the 
omtract.  Tliere  was  evidence  that  Richard- 
son was  superintendent  In  diarge  at  Leaven- 
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wcntii,  that  be  empUved  and  dlecharged  all 
motormen,  and  that  his  duties  were  to  fol- 
ate the  nmd.  He  testlded  that  he  pojsted 
over  his  own  signature  general  orders  gov- 
emlng  the  men,  and  that  from  1906  he  had 
been  taking  SO  cents  out  of  the  men's  checks 
each  month  for  one-half  pay  In  case  of  In- 
jury, and  that  this  practice  continued  "as 
I<Mig  as  we  carried  that  insurance.**  It  is 
the  contention  of  the  defendant,  or  it  was 
daimed  by  Richardson,  that  the  company 
carried  an  Insurance  policy  for  the  benefit 
of  the  employes  and  that  the  60  cents  taken 
each  month  from  their  wages  went  to  pay  the 
premium.  The  policy  was  not  introduced 
In  eTldence,  a  fact  mentioned  in  the  former 
opinion.  We  think  there  was  sufficient  evi- 
dence of  the  usage  of  the  business  of  de- 
fendant In  relation  to  Its  employds  to  Justify 
the  iDstnictloD. 

.  [4]  4.  Over  defendant's  objection  plaintiff 
was  permitted  to  testify  that  he  had  a  con- 
versation with  Richardson,  the  superlptend- 
eut,  about  three  weeks  after  he  had  been  In- 
jured; that  Richardson  came  to  see  him, 
and  said  he  would  have  come  so<mer,  but  was 
trying  to  get  plaintlfTs  half  time  fixed  up  be- 
fore calling;  and  that  Richardson  talked  to 
him  about  a  settlement  for  his  lost  time.  If 
the  evidence  was  Introduced,  as  defendant 
insists,  for  the  purpose  of  proving  facts  upon 
which  to  base  an  Inference  tliat  defendant 
was  eet<9ped  to  claim  the  contract  sued  upon 
was  never  made,  or  to  deny  Richardson's 
authority  to  make  such  a  contract,  it  was  In- 
competent because,  manifestly,  If  the  super- 
intendent had  no  authority  in  the  first  place 
to  bind  the  defendant  by  making  the  con- 
tract, his  statements  made  long  afterward 
would  not  amount  to  a  ratification.  "An 
agent  cannot  as  a  general  rule  ratify  an  un- 
authorized act  performed  by  himself  so  as 
to  make  his  principal  liable  thereon."  31 
Cyc.  1251.  When  the  testimony  was  objected 
to,  plaintlfTs  counsel  stated  that  it  was  of- 
fered merely  to  prove  that  a  demand  was 
made  on  defendant.  The  court  admitted  It 
for  that  purpose  only.  The  testlmcmy  con- 
tained no  reference  to  a  demand,  and,  more- 
over, the  plaintiff  proved  a  written  demand 
upon  defendant  long  afterward,  on  July  10, 
1»13.  It,  Is  difficult  to  discover  In  what  way 
the  testimony  was  competent,  and  it  is  urged 
that  its  admission  was  prejudicial,  because 
its  effect  was  to  lead  the  Jury  to  b^eve  that 
the  alleged  contract  was  made  with  defend- 
ant's authority.  In  view  of  the  statement  of 
the  court  that  it  was  admitted  solely  for  the 
purpose  of  showing  a  demand,  we  cannot  say 
there  was  prejudicial  error  in  OTermling  the 
objection. 

[I]  6.  Mr.  Rlcbardscm  was  dead  when  the 
cftae  was  tried  the  secmd  time,  and  his  tes- 
tim<»iy  taken  at  the  former  trial  was  read  in 
eridrace.  He  had  testified  that  he  bad  no 
autboritr  to  make  the  contract  sued  upon, 
and  denied  that  he  had  made  it,   Mr.  Her* 


roa,  who  succeeded  him,  and  who  fior  several 
years  had  been  his  asstetant,  was  a  witness, 
and  testified  ttiat  he  knew  the  autliortty  pos- 
sessed by  Richardson  as  snpeilntendent  H« 
was  asked  whether  his  authority  as  superin- 
tendent was  the  same  as  Rldiardson's  had 
been,  to  which  the  court  sustained  the  objec- 
tion that  the  question  called  for  a  compari- 
son and  oonclasion  of  the  witness.  It  Is 
claimed  this  was  «rror.  From  the  abstract  It 
appears  there  was  no  showing  on  the  motion 
tor  a  new  trial  what  his  answer  would  have 
been.  Error  cannot  be  predicated.  CMl 
Code.  S  307  (Oen.  St.  1M».  |  6901). 

[B]  6.  It  is  insisted  there  was  no  compe- 
tent evidence  to  establish  the  authority  of 
Richardson  to  make  the  contract.  "Where 
general  authority  la  established,  and  the  act 
of  the  agent  is  not  shown  to  be  of  an  unusual 
or  extraordinary  character,  the  presumption 
Is  that  the  agent  had  anttiority  to  do  such 
act."  31  Cyc  164S.  It  was  reoognlKd  in 
the  former  opinion  that  a  raUioad  company 
has  the  incidental  power  to  make  contracts 
of  this  diaracter  with  Its  employde.  Bidi- 
ardson  was  shown  to  be  fb»  general  aaperlD- 
tendent  in  diaige  at  the  mm,  with  power  to 
employ  and  discharge  tbem.  The  fact  that 
he  made  the  oontract.  wlildi  nmat  be  taken 
as  established,  notwltbstandlng  the  orafllct 
in  the  evidence,  and  the  fact  that  tlie  com- 
pany tor  seruml  years  retained  out  of  plain- 
tiff's wages  tlie  mwtiUy  paymoit,  together 
with  the  fact  that  the  company  has  DOt  of- 
fered to  return  any  part  of  It,  were,  we  think, 
sufficient  to  JustlO'  &  finding  ot  Implied  au- 
thority In  the  supwU^endeat  to  make  the 
contract 

[7]  7.  We  come  now  to  tlie  prlndpal  con- 
tention of  defendant.  It  U  said  that,  prior 
to  the  enactment  of  the  tedeml  En^Ooyers' 
liabUlty  Act,  contracts  were  often  entered 
into  whneby,  in  consideraUtm  of  Inimnuice 
or  Indemnity  benefits  agreed  to  be  paid  by 
the  railroad  companies  tor  loss  of  time  oc- 
casioned by  injuries  In  the  serrlce,  the  injur- 
ed employd  released  the  employer  from  all 
UablUty  tor  damages  resulting  from  aacii  in- 
juries; that  in  order  to  prevent  the  making 
of  sQch  contracts  Congress  enacted  section 
5  of  tlw  Bnqiloyen^  tiablli^  Ad;  which  is 
pleaded  In  tlw  answer  ber^.  Secttm  6 
reads: 

"That  in  any  actim  brought  agaiast  any 
sodi  commoB  carrier  onder  or  by  virtue  of  any 
of  the  provisions  of  this  act,  sacb  common  car- 
rier may  set  off  therein  any  sum  it  has  con- 
tributed or  paid  to  any  insurance,  relief  benefit, 
or  indemnity  that  may  have  been  paid  to  the  In- 
jured employ^  or  the  person  entitled  thereto 
on  acconnt  of  the  iniary  or  death  far  which  said 
action  was  brought. 

In  view  of  "the  old  law,  the  mischief,  and 
the  remedy,"  it  is  daimed  that  vriUle  It  wu 
the  intention  at  Congress  to  prevent  the 
making  at  sadi  cwtracts,  or 'rather  to  pre- 
vent their  InterpoalUim  as  a  defense  to  an 
action  under  the  Employora*  UatHllty  Act. 
It  was  also  the  purpose  to  petntt  the  amoant 
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of  any  damages  recovered  in  8U(^  an  action 
to  be  reduced  to  the  extent  ot  any  sum  paid 
or  contributed  by  the  railroad  awnpany  for 
Insurance,  relief  benefit,  or  Indemnity.  The 
action  In  Missouri  was  based  upon  the  acts 
of  Congress  referred  to.  The  defendant  had 
DO  knowledge  or  notice,  it  is  said,  of  the 
Intention  of  plaintiff  to  look  to  It  for  pay- 
ment of  this  Indemnity  or  Insurance  in  time 
to  plead  the  amount  as  set-off  in  the  former 
action ;  and,  since  it  could  not  have  been 
Interposed  as  a  defense,  but  only  as  a  set-off, 
in  that  action,  it  Is  therefore  available  as  a 
defense  to  the  present  action.  If  the  defend- 
ant la  correct  as  to  the  construction  to  be 
given  to  section  5  of  the  federal  act  and  Its 
application  to  the  ccmtract  sued  upon,  the 
cases  of  Boyd  v.  Huffaker,  40  Kan.  634,  20 
Pac.  459,  and  Clifton  v.  Meuser,  88  Kan.  408. 
129  Pac.  159,  43  L.  R.  A.  (N.  S.)  124,  are  au- 
thorities which  uphold  defendant's  contention 
of  a  right  to  Interpose  the  set-off  here,  be- 
cause the  set>ofl  Is  not  barred  by  the  former 
Judgment,  since  It  was  not  available  as  a 
defense,  and  could  have  been  relied  upon 
only  to  reduce  the  amount  of  the  Judgment 
In  that  action. 

In  Atlantic  Coast  Line  R.  Co.  v.  Dunning, 
166  Fed.  850,  94  C.  O.  A.  128,  it  was  held 
that.  If  an  employe  takes  the  benefit  of  a  re- 
lief department,  he  thereby  releases  the  rail- 
road company  from  all  liability  for  his  per- 
sonal Injuries  occasioned  by  the  company's 
negligence.  The  case,  however,  was  decided 
upon  facts  wholly  dissimilar  to  those  in  the 
case  at  bar.  By  the  terms  of  this  contract 
Dunning  agreed  to  release  the  railroad  com- 
paby  from  all  liability  for  Injuries  snstained 
in  the  service.  We  have  no  way  of  de- 
termining that  the  contract  sued  on  here 
contained  any  provision  for  releasing  the  de- 
fendant from  liability  for  such  loss  of  time. 
We  know  nothing  concerning  the  provisions 
of  the  oral  contract,  save  as  testified  to  by 
the  plaintiff.  The  defraidant  claims  that 
all  it  ever  agreed  to  do,  and  all  that  Rich- 
ardson was  anthorlzed  to  do,  or  did,  was 
to  arrange  to  take  out  for  the  benefit  of 
plaintiff  and  his  fellow  employes  a  x>olicy 
of  insurance  covering  any  loss  of  time  oc- 
casioned by  injuries  In  the  service  and  limit- 
ed to  the  52  weeks  following  the  Injury. 
But,  as  before  observed,  the  defendant  did 
not  Introduce  the  policy  in  evidence,  and  if 
It  had  done  so  the  policy  would  not  have  dis- 
proved absolutely  the  plaintiff's  claim  of 
what  the  terms  of  his  oral  contract  were. 
We  cannot  assume  that  the  arrangement  be- 
tween Richardson  and  the  plaintiff  bound 
the  plaintiff  to  release  defendant  from  all 
liability  for  injuries  caused  by  defendant's 
negligence.  So,  in  the  state  of  the  record, 
we  are  unable  to  declare  that  section  5  of 
the  act  of  Congress,  upon  which  defendant 
bases  this  contention,  has  any  application  to 
the  facts  of  this  case,  or  could  have  been 
used  as  a  ground  for  claiming  the  set-off 
in  the  Missouri  action,  even  though  defend- 


ant had  been  aware  of  plalntUPs  IntaitlfHi 
to  assert  the  claim  sued  on  here. 
The  defendant  Insists  that: 
"R^ardless  of  whether  a  contract  contains 
such  a  pi'OTision,  a  railroad  is  liable  for  damag- 
,  es  under  the  federal  statute,  oo  the  conditicH), 
I  however,  that  the  railroad  is  entitled  to  set-off 
to  the  amount  of  the  insurance,  relief  benefit,  or 
indemnity,  which  such  railroad  has  paid  or  la 
bound  to  pay." 

The  argument  In  support  of  this  contention 
Is  Ing^oua,  but  not  persuasive.   We  quote : 

"It  is  true  there  was  no  such  provision  in  said 
contract ;  but  such  a  provision  would  have  been 
ill^al  and  void,  after  the  pas.<>flge  of  said  fed- 
eral act  of  1908,  so  that,  if  the  contract  had 
contained  such  a  provision,  it  would  have  been 
a  provision  which  the  courts  would  lenore ;  con- 
sequently it  la  entirely  immaterial  wnethcr  sndi 
contracts  for  Insurance,  etc.,  contain  such  pro- 
visions. Such  a  provision  in  contracts  for  insui^ 
ance,  etc.,  cannot  be  considered ;  therefore  it 
is  not  material  to  the  guestitm  of  a  Bet-off 
whether  such  a  provision  u  or  is  not  contained 
in  contracts  for  insurance." 

It  is  true  the  fiict  that  a  railroad  company 
may  not  have  Intended  to  evade  the  federal 
statute  does  not  affect  the  validity  of  the 
contract.  This  Is  the  effect  of  the  decisions 
declaring  such  contracts  releasing  railroads 
from  liRbllity  void,  whether  made  Itefore  or 
after  the  federal  statute  was  enacted.  If 
the  contract  operates  so  as  to  defeat  the 
statutory  liability,  it  Is  void,  regardless  of 
the  Intent  of  the  parties.  But  it  does  not 
follow,  we  think,  that  the  company  Is  en- 
titled to  a  set-off  In  cases  where  the  contract 
contains  no  provision  for  releasing  the  com- 
pany from  liability.  Nor  do  we  think  that 
this  construction  of  the  federal  statute  has 
the  effect  of  ottering  to  the  company  a  re- 
ward or  Induceincnt  for  attempting  to  avoid 
its  statutory  liability,  and  dmylng  the  same 
reward  to  another  company  for  not  attempt- 
ing to  avoid  its  liability  under  the  statute. 
The  statute  declares  that  all  contracts  for 
the  payment  of  insurance,  relief  benefits,  or 
indemnity,  where  the  purpose  is  "to  enable 
any  common  carrier  to  exempt  Itself  from 
liability  created  by  this  act,  shall  to  that  ex- 
tent be  void,"  coupled  with  the  provision  al- 
lowing a  set-off  for  any  sum  paid  or  contrib- 
uted by  the  carrier  on  account  of  the  injury 
for  which  the  action  la  brought-  In  Phlla., 
Bait.  &  Wash.  R.  R.  Co.  v.  Schubert,  224  U. 
S.  603.  32  Sup.  Ct  589,  56  L.  Ed.  911,  it  was 
decided  that  it  made  no  difference  whether 
the  contract  for  the  insurance  was  made 
with  the  actual  Intent  of  the  parties  to  cir- 
cumvent the  statute,  if  the  effect  of  the 
contract  wonld  operate  so  as  to  defeat  the 
liability  created  by  the  statute.  If  Congress 
had  Intended  to  give  the  set-off  in  all  cases, 
regardless  of  the  character  of  the  CMitract, 
appropriate  words  would  doubtless  have 
been  found  to  express  that  intent.  As  we 
construe  the  statute,  the  proviso  applies 
only  to  contracts  which  enable  the  carrier 
to  relieve  Itself  of  further  liability. 

Besides,  the  contract  in  this  case  was 
one  of  insurance  pure  and  simple,  by  whl<^ 


Digitized  by  Google 


182 


164  PAGIFIO  BBPOBTEB 


(Ku. 


the  cnnpanr.ln  oomrideration  of  ttie  pay- 
ment hy  plaintiff  of  a  premium  each  month 
guaranteed  to  pay  plaintiff  for  loss  of  time 
for  a  certain  period  npMi  certain  conditions. 
It  did  not  provide  that  plaintiff  should  ac- 
cept  his  insurance  in  case  of  Injury  In  Ilea 
of  his  right  to  bold  d^endant  for  liability 
for  the  same  Injurlea  on  tbe  ground  of  de- 
fendanf 8  neglig«ice ;  and  as  said  In  the  for- 
mer opinion: 

"The  canse  of  action  on  the  contract  and  thnt 
on  the  tort  are  entirely  different  and  are  inde- 
pendent of  each  other.  The  one  is  founded  up- 
on an  agreement  to  pay  a  fixed  amount  (or  an 
amount  to  be  anived  at  by  a  Gxed  standard)  if 
disability  is  occasioned  by  an  injury;  tbe  other 
is  founded  upon  the  obligation  of  a  wrongdoer  to 
make  amends  for  the  result  of  hla  misconduct. 
The  circumstance  that  the  same  corporation 
happens  to  be  charged  both  upon  the  contract 
and  upon  the  tort  does  not  .affect  the  essential 
character  of  its  liability  in  either  aspect,  or  take 
tbe  case  out  of  the  operation  of  tbe  general 
rule."  McAdow  t.  Railway  Co.,  supra,  96  Kan. 
page  426,  151  Pac  1113. 

For  these  reasons  we  conclude  that  defend- 
ant cannot  urge  the  set-ofF,  and  that  there 
was  no  error  in  refusing  tbe  Instructions 
asked  upon  that  branch  of  tbe  ease. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


GABDNER  et  al.  v.  BOARD  OF  OOM'RS  OF 
OITT  OF  LEAVENWORTH  et  al. 
(No.  20796.) 

(Supreme  Court  of  Kansas,    April  7,  1917.) 

(Byllabut  by  the  Court.) 

1.  Municipal  Cobpobationb  «=953S  —  Spb- 

OlAL  ASSESSMBm-S— IWJONCTION— InQUIET. 
In  an  action  to  enjoin  the  collection  of  a 
qpedal  assessment  for  the  coat  of  a  sewer,  on  the 
ground  that  the  amount  is  too  large,  the  question 
whether  by  the  adoption  of  a  different  plan  the 
same  benefits  might  have  been  obtained  for  the 
property  in  questltm,  at  a  less  cost,  is  not  opoi 
to  rnqnlry. 

[EM.  Note.— For  other  cases,  see  Hnnidpal 
Corporations.  Cent  Dig.  H  119i  12S3.] 

2.  Municipal  Cobpohations  9:»536— Sewbb 
Assessment — I  n  jdnction— Gboun  os. 

The  fact  that  the  city  has  not  supplied  wa* 
ter  for  use  In  fluking  ia  not  a  bar  to  the  coUec- 
tion  of  special  aasessments  for  the  cost  of  a 
Hewer. 

[Ed.  Note.— For  otber  cases,  see  Hnnictpal 
Corporatdons,  Gent  Dig.  |  1268.] 

3.  MUIVIOIPAX.  COBPOBATIOMS  «s:»538— SSWBB 

AssessuENT— Reuxf. 
In  an  action  to  enjoin  the  collection  of  as- 
sessments against  the  property  in  a  subdistrict 
for  the  cost  of  a  lateral  sewer,  no  relief  can  be 
had  because  of  any  inequalities  in  the  apportion- 
ment of  the  cost  of  the  main  sewer,  which  has 
become  Qnal  and  unassailable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  iS  1194,  1258.] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  for  Injunction  by  R.  E.  Gardner  and 
others  against  the  Board  of  Commissioners 
of  the  City  of  Leavenworth  and  others.  De- 


murrer to  plalntlifiB'  evidence  soatalned,  and 
tiicv  V^aL  Affirmed. 

W.  W.  Hooper  and  J.  A.  Hall,  both  of 
I«avenwortb,  for  appellants.  O.  P.  Buther- 
ford,  of  Leavenworth,  fOr  appellees. 

MASON,  J.  The  owners  of  a  number  of 
dty  lots  in  Leavenworth  united  in  an  action 
to  en]otn  tbe  collection  of  special  as-sessments 
levied  to  cover  tbe  cost  of  a  lateral  or  trib- 
utary sewer.  A  demurrer  to  their  evidence 
was  sustained,  and  tliey  appeal. 

One  of  tbe  appellants  owns  lot  12,  lying  in 
the  southwest  comer  of  block  3  In  Bees,  Don- 
iphan &  Thornton's  addition.  The  others 
own  various  lots  in  block  19  of  Day's  addi- 
tion, which  lies  just  north  of  the  block  first 
described.  The  two  blocks  comprise  a  sewer- 
age subdistrict.  The  main  sewer,  which  was 
paid  for  by  assessments  levied  upon  all  the 
lots  wltbln  the  sewer  district,  did  not  touch 
either  of  the  blocks  referred  to,  but  one 
branch  of  It  extended  to  a  point  across  the 
street  from  tbe  middle  of  the  east  side  of 
block  3,  and  another  to  a  point  near  the 
northwest  corner  of  block  19.  The  lateral 
sewer  for  tbe  subdistrict  was  constructed  so 
as  to  discharge  Into  tbe  main  sewer  at  tbe 
northwest  comer  of  block  19,  through  a  pipe 
laid  in  the  street  west  of  tbe  two  blocl». 
Tbe  situation  Is  shown  by  the  aocfHnpanylng 
plat,  the  lines  through  the  alleys  and  street 
showing  the  locatUn  <tf  the  lateral  in  ques- 
tion: 
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[t]  1.  Testimtmy  was  given  that  it  would 
have  been  practical  and  easy  to  connect  the 
sewer  in  the  east  and  west  alley  In  block  3 
with  the  main  sewer  which  ended  across  the 
street  from  tbe  middle  of  tbe  east  line  of  the 
block,  as  the  ground  sloped  to  the  east,  and 
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there  was  no  obstruction  in  the  street,  and 
that  this  arrangement  would  have  dispensed 
with  the  necessity  tor  the  lateral  sewer  run- 
ning along  the  street  west  ot  the  block.  The 
plaintiffs  argue  that  thla  evidence  showed 
that  at  least  a  part  of  the  sewer  was  unneces- 
sary, and  that  their  iJr<^rty  should  not  be 
taxed  with  the  cost  of  Its  construction. 
Whether  the  property  in  blocks  3  and  19 
should  have  been  connected  with  the  main 
sewer  lying  east  of  block  3  or  with  that  lying 
northwest  of  block  19  was  a  problem  of  en- 
gineering and  administration,  or  perhaps  of 
legislation,  cOTicemlng  which  the  decision  of 
the  municipal  authorities,  given  In  good 
faith,  must  be  regarded  as  final,  and  not 
subject  to  review  by  the  courts.  28  Oyc.  917 ; 

4  Dillon's  Monicipal  Corporations  {5th  Ed.) 

5  1739.  Testimony  that -It  would  have  been 
practicable  and  easy  to  connect  the  sewer  in 
bIo<^  8  with  the  main  sewer  on  the  east  has 
no  tendency  to  show  that  the  officials  who 
were  charged  with  the  duty  of  adopting  plans 
for  the  wmrk  at^ed  In  bad  faith  in  deciding 
to  have  the  eonnecHDn  made  elsewhere. 

[2]  2.  There  was  also  evidence  that  the 
<Aty  had  not  supplied  water  for  use  In  the 
sewers  in  the  blocks  referred  to,  from  which 
It  is  argued  that  they  were  of  no  benefit  to 
the  owners  ot  the  property  In  question.  Uvea 
assuming  that  the  practical  value  of  the  sew- 
er dep^ided  largely  upon  the  famishing  of 
dty  water  for  flnshing  purposes,  the  fact  that 
the  water  had  not  yet  been  provided  would 
not  T&aAet  Qie  assessment  of  the  tax  illegal, 
for  there  would  be  a  reasonable  expectation 
that  It  woidd  be  supplied  later.  Ooates 
Nug^  76  Kan.  BtfB,  B63,  92  Pae.  697. 

[I]  8.  A  fnrOier  nunplalnt  sit  the  appel- 
lants, as  we  understand  It;  Is  this:  Each  lot 
In  blodEB  S  and  19  was  assessed  In  substan- 
tially thB  same  amount  (averaging  about  ^4) 
as  the  lots  In  blo<^  2,  which  lies  Jnst  east  of 
block  3.  to  pay  for  the  main  sewer ;  the  lots 
In  blocks  3  and  19  are  now  charged  with  a 
further  sum  (said  to  be  (72,  although  we  do 
not  find  tile  figures  In  the  abstract)  for  a  lat- 
eral sewer  to  cimnect  them  with  the  main 
sewOT.  while  the  lote  in  block  2,  being  ad- 
jacent to  the  main  sewer,  are  subjected  to  no 
such  additional  charge;  the  owners  of  lots 
in  blocks  3  and  19  are  therefore  required  to 
pay  $106  for  the  same  privileges  acquired  by 
the  owners  of  lots  in  block  2  by  the  payment 
of  $34 ;  this  difference  is  too  large  to  be  ac- 
counted for  as  a  mere  error  of  Judgment,  and 
shows  such  unreasonable  and  arbitrary  con- 
duct on  the  part  of  Hie  city  officials  as  to  In- 
validate the  assessment.  If  any  such  in- 
equality in  fact  exists  it  Is  obviously  due  to 
an  unjust  apportionment  of  the  cost  of  the 
main  sewer.  These  plaintiffs  attacked  the 
ordinance  giving  effect  to  that  apportionment, 
but  it  was  held  that  their  action  was  begun 
too  late  to  entitle  them  to  relief.  Gardner 
V.  City  of  Leavenworth,  94  Kan,  509, 146  Pac. 


1000.  The  assessments  for  the  cost  of  the 
main  sewer  are  no  longer  open  to  challenge. 
The  assessments  for  the  lateral  are  a  distinct 
matter.  Coates  v.  Nugent,  aupra.  The  evi- 
dence did  not  tend  to  show  that  they  wer« 
unfairly  made. 

The  Judgment  Is  affirmed.  All' the  Justices 
concurring. 


STATE  V.  COWAN  et  al.    (No.  20006.) 
(Supreme  Omrt  of  Kanaaa.    Mardi  10,  1917. 
Behearing  Denied  April  13,  1917.) 

(Spttabtu  Jty  the  Oourt) 

Afpkal  and  Bbbob  «=sOaCK5)— TKUl  4=»48— 
Evidence  —  Limited  Application  —  Pee- 

aUMPTION. 

Evidence,  admissible  to  establish  one  phase 
of  a  oase  and  not  of  anotber,  may  be  received 
and  its  application  limited  by  the  court  in  its 
instructions  to  the  jury  to  the  purpose  for 
«-hich  it  is  competent;  and,  in  the  absence  of 
the  metrnctions,  it  may  be  assumed  upon  ap- 
peal that  the  court  advised  the  jury  tiiat  the 
evidence  was  cooGned  to  the  pnrpoae  for  trhick 
it  was  competent 

[Ed.  Not& — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3742;  Trial,  Cent.  Dig.  i 
120.] 

Appeal  from  District  Court,  Cherokee 
County. 

Leek  Cowan  and  Banty  McCnllough  were 
Jointiy  charged  with  being  persistent  vio- 
lators of  tlie  prohibitory  liquor  law,  and 
were  convicted  of  an  unlawful  sale,  and 
they  appeal.  Affirmed. 

Al.  F.  Williams,  of  Columbus,  for  appel- 
lants. S.  H.  Brewstw,  Atl7<  Cten.»  and  F.  W. 
Boss,  ot  G<Anmbns,  for  the  State. 

JOHNSTON,  C.  J.  In  an  information  con- 
taining three  counts  Leek  Cowan  and  Banty 
McCullough  were  jointly  charged  with  being 
persistent  violators  of  the  prohibitory  liq- 
uor law.  One  count  was  for  an  unlawful 
sale,  and  the  other  two  charged  the  mainte- 
nance of  nuisances  at  two  places,  but  the 
defendants  were  convicted  only  of  the  sale. 

Upon  this  appeal  It  is  contended  by  the 
defendants  that  there  was  error  in  permit- 
ting the  introduction  in  evld^ce  of  four 
search  and  seizure  warrants  issued  against 
two  places  described  in  the  nuisance  counts. 
The  objection  Is  that  the  warrants  tended  to 
prove  offenses  other  than  those  charged 
against  the  defendant&  The  warrants  were 
evidently  offered  in  support  of  the  nuisance 
coimts  upon  which  no  conviction  was  had. 
In  connectlbn  with  the  introduction  of  the 
warrants  the  sheriff  in  whose  hands  they 
were  placed  testified  that  he  went  to  the 
places  named  to  serve  the  warrants,  and 
found  beer,  whisky,  and  gin  In  considerable 
(fuantltles,  and  these  were  found  within  tlie 
times  named  In  the  Information  during  which 
the  defendants  were  alleged  to  have  main- 
tained nuisances  at  these  places.  The  re- 
turns on  the  warrants  of  the  liquors  found 
at  the  places  would  not  have  been  proof  of 
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the  alleged  nuisances,  bnt  the  sheriff's  tes- 
timony was  that  he  found  the  liquors  men- 
tioned In  the  returns  on  the  warrants,  and 
his  testimony  was  admissible  as  tending  to 
establish  the  nuisance  charges.  In  view  of 
this  testimony  the  statement  in  the  returns 
on  the  warrants  could  hardly  have  been, 
prejudicial  to  the  defendants.  The  warrants 
which  were  introduced  served  tq  show  the 
authority  of  the  sheriff  to  make  a  search  of 
the  premises.  It  was  within  the  province 
of  the  court  to  instruct  the  jury  as  to  the 
application  of  the  evidence  to  the  several 
charges  made  against  the  defendants,  and  the 
defendants  had  the  opportunity  to  ask  the 
court  to  limit  the  application  of  the  testi- 
mony ;  but  in  the  absence  of  the  instructions 
or  any  complaint  of  them,  it  may  be  assumerl 
that  the  jury  were  advised  that  the  warrants 
should  only  be  considered  in  connection  with 
the  nnisance  charges,  and  as  to  these  the  de- 
fendants have  been  acquitted. 

The  evidence  not  being  preserved,  it  must 
also  be  assumed  on  this  appeal  that  there 
was  sufficient  competent  evidence  of  a  first 
conviction  and  also  of  the  sale  of  which  the 
defendants  were  convicted. 

Judgment  aflarmed.  AU  the  Justices  con- 
curring. 

WALSH  T.  JOPLIN  &  priTSBUEG  BT.  CO. 
(No.  20519.)* 
(Supreme  Court  of  Kansas.  AjuH  7, 1017.) 

(Syllaiiu  &v  ihe  Cowrt.) 

1.  Appkal  and  Ehbob  «=3l01S(l)— New  Tkiai. 
— Setting  Aside  Obdbb. 

Where  a  trial  court  grants  a  new  trial  for 
the  reason  that  the  verdict  is  not  sustained  by 
the  evidaiee,  but  cwtrary  thereto,  and  for 
the  furUier  reason  that  the  court  erred  In  over- 
ruling a  demurrer  to  the  evidence,  the  order 
grantmg  the  new  trial  will  not  be  set  aside  on 
the  ground  that  the  court  did  not  err  in  over- 
ruling the  demurrer  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  3860-^866.] 

2.  Appeax,  and  Bbbob  «=»101B{2)  —  BConoN 
FOB  New  TBZAi/-<k>NixiOTiNo  Evidence. 

Under  the  circumstances  disclosed  in  the 
first  section  of  this  ^llabus,  an  order  of  the  trial 
court  granting  a  new  trial  will  not  be  set  aside 
where  the  enoence  is  conflictins'. 
'  CEd.  Note.— For  other  cases,  see  Apiteal  and 
Error.  Gent  Dig.  H  3860-3866.] 

Appeal  from  District  Court,  Crawford 
Goonty. 

Action  by  Mai7  T.  Wal«h,  administratrix, 
eta,  against  ttu  Joplln  &  Pittsburg  Rail- 
way GomfMuiy.  Judgment  fbr  pbilntlff,  and 
from  the  granting  of  a  new  trial,  sbe  ap- 
peals. Affirmed. 

W.  P.  Dillard,  of  Ft.  Scott,  L.  H.  PhUlips. 
of  Joplln,  Mo.,  0-  A.  McNeill,  of  Columbus, 
and  J.  G.  Sheppard,  of  Ft  Scott,  for  appel- 
lant Ed  C.  Wright,  of  Kansas  City,  Mo., 
John  P.  Curran.  of  Pittsburg,  A.  H.  Skldmore, 
of  Columbus,  and  Charles  L.  Dort,  of  Kansas 
City,  Mo.,  for  appellee. 


MARSHALL,  J.  Tbe  iflatntlff  appeaU 
from  an  order  granting  a  new  trial.  In  this 
action,  the  plalutiff,  as  admlnlstratTlx,  seeks 
to  recover  damages,  under  the  federal  Em- 
ployers' Liability  Act  (Act  Cong.  April  22,  ' 
3008.  c.  149,  35  Stat  65  tU.  S.  Comp.  St  1913, 
§8  8657-8665])  for  the  death  of  her  husband. 
Robert  Henry  Walsh.  The  cause  was  tried 
by  a  Jury,  and  at  the  close  of  the  plaintifTi 
evidence,  a  demurrer  thereto,  filed  the  de- 
fendant, was  overruled.  A  verdict  was  re- 
turned la  favor  of  the  plalnUff  and  qvedal 
questions  were  answered.  On  tbe  motkm  ot 
the  defoidant,  the  conrt  granted  a  new  trial, 
on  the  ground  that  the  verdict  was  not  ana* 
talned  by,  but  was  ccntrary  Ut,  the  erldoie^ 
and  on  the  farther  ground  that  the  court 
erred  In  overruling  the  demnner  to  tlie  plalO' 
tUTa -evidence. 

[1]  1.  The  plaintiff  argues  that  Oke  oonrt 
did  not  GtHnmlt  any  error  in  overmltng  the 
demurrer  to  her.evldeaice.  Even  if  the  court 
was  mistaken  when  It  declared  tbat  the  de- 
murrer to  tiie  evidence  should  hare  been  sos* 
talned,  the  plaintiff  cannot  complain  of  that 
mistake  until  JndgmezU:  haa  been  nnidered 
against  her. 

[2]  2.  The  plaintiff  insists  that  tbere  was 
suffl(4ent  evidence  to  sustain  the  verdict,  and 
that  Judgment  should  bare  been  rendered 
In  "hex  favor.  The  qoeetton  whether  there 
was  or  was  not  soffldent  evidence  to  sustain 
the  TMdict  will  not  be  determined  by  this 
court  under  tbe  order  granting  a  new  trial, 
for  the  reason  that  the  evidence  on  the  vital 
points  in  the  case  was  very  ccmflicting.  Some 
of  tbe  evld^ce  tended  to  sustain  the  plain- 
tiff's petition,  whUe  mndi  of  It  tended  to 
show  that  the  defendant  was  not  11abl&  Un- 
der these  circumstances.  If,  upon  weighing 
the  evidence  presented,  the  trial  cotirt  was 
dissatisfied  with  the  verdict  of  the  Jury,  It 
was  his  duty  to  set  a^de  the  verdict  and 
grant  a  new  trial.  K.  C.  W.  &  N.  W.  R.  Co. 
V.  Ryan,  49  Kan.  1.  30  Pac.  108.  Numerous 
other  cases  might  be  cited  In  support  of  this 
rule.  One  more  Is  deemed  sufficient  White 
V.  Railway  Co.,  01  Kan.  526,  138  Pac  589. 

The  Judgment  is  affirmed.  Ail  the  Josticea 
concurring. 

DANIELSON  et  al.  v.  REICHEBT  et  aL 
(No.  20761.) 

(Saproie  Court  ot  Kansas.  April  7, 1917.) 

(Sylhibut  hy  th»  Court.) 
1.  Chattel  Mobtoaoes  ♦=>H7— Description 

— CONSTBTJCTION. 
A  chattel  mortgage  on  growing  com,  de- 
scribed as  "oor  undivided  three-fourths  interest 
in  100  acres  of  corn  now  growing  On"  a  de- 
scribed quarter  section  of  land,  does  not  include 
the  growing  com  owned  by  the  mortgagors  on 
the  remaining  quarter  sections  of  land  in  the 
same  section,  as  against  a  subsequent  sttafAinc 
creditor,  although  there  are  but  10  acres  of 
com  growing  on  the  quarter  section  described, 
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and  tliera  are  90  acna  of  oom  owzted  hy  die 
■nortgagw,  growing  on  tbe  other  quarter  aeo- 

tions  in  the  same  section. 

[Ed.  Note.— For  other  caaea,  see  Chattel  Mort- 
gages.  Cent  Dig.  |  202.1 

2.  Jusncss  OF  THE  Peaoi  4b»149(1}— Right 

ov  Afpeai.. 
In  an  action  baCore  «  juMiea  of  the  iwaoe, 
third  parties  claiming  attaidied  proiMrty,  who, 
on  their  application,  are  made  parties  defend- 
ant, have  a  right  to  appeal  from  a  judgment 
rendered  by  the  justice  of  the  peace  denying 
their  daima  to  tbe  property. 

[Ed.  Note.— For  other  casea,  see  Jtudeea  at 
the  Peace,  Cent  X>ig.  SS.C^  oOS.] 

Appeal  from  District  Court,  Cheyeime 
County. 

Action  Igr  Deroy  Daniels(ni  and  others 
against  Michael  Reidiert  and  otbera,  B.  D. 
Nixon  and  others,  Interpleading  as  parties 
defendant  Demurrer  to  the  interpleaders' 
evidence  soatained,  and  tbey  appeaL  A£- 
■  firmed. 

E.  B.  Kite,  of  Bt  Francis,  for  app^nts. 
J.  In  Slnley,  of  St  Frands,  for  appelleefl. 

laARSHALL,  J.  In  this  case  there  are 
crvBS-appeals,  The  plaintiffs  commence<l  an 
action  before  a  Jostlce  of  the  peace,  against 
Hl<Aael  Belchert,  on  a  promissory  note, 
caused  an  attachment  to  be  Issued  and  levied 
on  a  crop  of  com  growing  on  the  east  half  of 
section  34,  township  2,  south  of  range  40 
west.  In  Cheyenne  county.  On  the  applica- 
tion of  E.  D.  Nlzon  and  B.  Ia  Kreuscher, 
they  were  made  parties  defendant  In  the  ac- 
tion. They  filed  a  pleading  in  which  they 
claimed  a  lien  on  the  attached  com  under  a 
chattel  mortgage  given  by  Michael  RMChert 
and  his  wife  to  secure  the  payment  of  a  note 
for  1175.  The  <^ttel  mortgage  described 
tbe  following  property: 

"Oar  undivided  %  Interest  in  100  acres  of 
fall  wheat  now  growing  on  the  S.  E.  34 — 2—40. 
and  our  undivided  %  interest  in  100  acres  of 
com  DOW  growing  on  the  S.  W.  of  34—2 — 40 
owned  entirely  by  tur  without  any  incumbrance 
except  $60.00  to  Citizens'  Bank." 

The  issue  presented  by  the  pleading  of  Nix- 
on and  Krensc^er  was  tried  before  tbe  Justice 
of  tbe  peace  and  determined  against  them. 
Within  proper  time  they  filed  an  appeal 
bond.  The  cause  was  transmitted  to  the  dis- 
trict court  and  there,  under  leave  obtained, 
tliey  filed  an  amended  Interplea,  on  which 
the  lasnee  between  them  on  tbe  one  side,  and 
the  plalntiiis  on  the  other,  were  tried  and  de- 
termined. Before  the  trial,  the  plaintiffs 
filed  a  motion  asking  the  court  to  dismiss  the 
appeal,  for  the  reason  that  the  law  does 
not  provide  for  an  appeal  in  such  a  pro- 
ceeding. This  motion  was  denied.  The  evi- 
dence of  Nixon  and  Kreuscher  tended  to 
show  that  it  was  their  Intention  and  tbe.  In- 
tention ot  Belchert  and  his  wife  that  the 
chattel  :  mortgage  should  cover  Belctaert'a 
ttaree-ftmrths  Interest  In  all  the  com  grown 
by  blm.  There  was  only  ten  acres  of  corn 
grown  on  the  southwest  quarter  of  the  8eo> 


tton.  The  court  sustained  a  demurrer  to 
Nixon  and  Krenscber's  evidence.  From  this 
they  appeal. 

[1]  1.  Nixon  and  Kreuschar  argue  that  the 
chattel  mortgage  covered  all  of  Relchert's 
Interest  In  the  com  grown  by  him  on  all  of 
section  34 ;  that  the  description  of  the  prop- 
erty contained  in  the  (battel  mortgage  was 
erroneous;  that  by  examining  the  ground 
cultivated  by  Rel chert,  It  would  be  found 
that  ten  acres  of  tbe  com  was  on  the  south- 
west quarter,  while  the  remainder  of  the 
com  was  on  other  parts  of  the  section.  They 
contend  that  the  plaintiffs,  having  acquired 
their  Interest  in  the  com  subsequent  to  the 
filing  of  tbe  chattel  mortgage,  were  charged 
with  notice  of  the  mortgage  lien  on  all  the 
corn  grown  by  Reichert 

Tbe  land  described  In  the  chattel  mortgage 
was  definite  and  certain.  There  was  a  mis- 
take in  tbe  number  of  acres  of  com  growing 
on  that  land.  Tbe  cbattel  mortgage  did  not 
attempt  to  describe  com  situated  on  any 
other  land.  As  betwe^  the  parties  thereto, 
the  chattel  mortgage  n^ght  have  been  re- 
formed. Belchert  Intended  to  mortgage  all 
his  Interest  In  all  tbe  com  to  Nixon  and 
Kreuscher.  The  rule  that  an  attaching  cred- 
itor acquires  a  lien  on  the  attachment  debt- 
or's right  in  the  attached  property,  and  on 
nothing  more,  is  modified  to  some  extent  by 
section  6495  of  the  General  Statutes  of  1915. 
Spblch  provides  that: 

"Every  mortgage  •  «  *  shall  be  absc^utely 
void  as  against  ue  creditora  of  the  mortgagor, 
*  *  *  unless  the  mortgage  or  a  true  copy 
tfaraeof  diall  be  forthwith  de(>oeited  in  the  oflu» 
of  the  register  of  deeds  in  the  countr  where 
the  property  shaU  then  be  situated." 

The  mortgage  deposited  in  the  office  of  the 
register  of  deeds  did  not  describe  the  com 
growing  on  the  east  half  of  tbe  section.  Un- 
der the  authorities,  Nixon  and  Ereuacher's 
chattel  mortgage  did  not  cover  that  com. 
Darr  v.  Kempe,  64  Ark.  91,  15  S.  W.  14; 
Adams  v.  Commercial  National  Bank  of 
Dubuque,  63  Iowa,  491.  5  N.  W.  619 ;  First 
National  Bank  v.  Hendrlckson,  61  Minn.  293, 
63  N.  W.  725;  Bedfield  v.  Montgomery,  71 
Miss.  113,  14  South.  199;  Com.  State  Bank 
V.  Interstate  Elevator  Co.,  14  S.  D.  276, 
85  N.  W.  219,  86  Am.  St  Rep.  760;  Conley 
V.  Nelln.  60  Tex.  Civ.  App.  395,  128  S.  W. 
424 ;  Jtmes  on  Cbattel  Mortgages  (5th  Ed.) 
§  63 ;  Hammon  on  CStattel  Mortgages,  p.  43 ; 
6  Cyc.  1032.  The  rights  of  the  plaintiffs,  at- 
taching creditors,  were  paramount  to  the 
rights  of  Nixon  and  Kreuscher,  under  their 
chattel  mortgage.  Gelser  v.  Murray,  84  Kan. 
450,  114  Pac.  1046,  and  cases  th^e  cited. 

[21  2.  The  plaintiffs.  In  their  appeal,  argue 
that  the  proceeding  instituted  by  Nixon  and 
Kreuscher  before  the  Justice  of  the  peace 
was  under  section  152a  of  the  Justices*  Code 
<Gett.  St  1809,  I  6619).  There  Is  no  appeal 
from  a  proceeding  under  this  section.  Dll- 
ley  T.  M'tiregor,  24  Kan.  861 ;   Qraves  t. 
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Butcher,  24  291;  James  Clark  &  Co. 
V.  Wlss  ft  BaUard,  84  Ean.  553.  9  Pac.  28L 
Tbe  difficulty  with  the  plaintiffs'  argument  Is 
that  the  proceeding  was  not  under  that  sec- 
tion. Nixon  and  Krenschar  were  made  par- 
ties detraidant,  and  as  defendants  In  the  ac- 
tion, they  set  up  their  Interest  in  the  prop- 
erty attached.  Judgment  was  loidered 
against  them,  and  frmn  that  Jodgment  they 
appeal.  As  defendants,  they  had  an  absolnte 
rii^t  to  appeal  from  any  JndgmoLt  that  was 
rendered  against  them. 

The  judgment  Is  affirmed.  AU  the  Justic- 
es concurring. 


WHEBLBK  V.  WAYMIRB.   (No.  20831.) 
(Sapreme  Conrt  of  Kansas.  April  7,  1917.) 

(SwUabut  hv  th«  Oourt.) 

Bbokbbs  «c3»S2— GoumssTON— Ssbticeb. 

Ad  agent  for  the  exdiange  of  real  estate 
has  earned  his  commission,  where,  after  finding 
a  parcbaser  able  and  willing  to  trade,  he  brings 
the  parties  t<%ether,  and  uey  agree  to  an  ex- 
change on  terms  satisfactory  to  his  ^incipaL 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  73.} 

Appeal  trota.  District.  Court,  Greenwood 
County. 

Action  by  J.  A.  Wheeler  against  W.  O. 
Waymire.  Judgment  for  plalntifr,  and  de- 
fendant appeals.  Affirmed. 

* 

Wicker  ft  Badger,  of  Eureka,  for  appel- 
lant.  A.  B.  Miller,  of  Eureka,  for  appellee. 

PORTER,  J.  The  plaintiff  sued  for  com- 
ulssion  as  an  agent  in  procuring  an  ex- 
change of  property  for  defendant.  He  re- 
covered Judgment,  and  defendant  appeals. 

The  def^dant  redded  at  Madison.  Kan. 
Having  become  the  owner  of  a  half  sectlim 
of  land  in  Missouri  near  the  town  where 
plaintiff  was  engaged  In  the  real  estate  busi- 
ness, he  arranged  with  plaintiff  to  procure 
for  him  an  exchange  for  the  land,  or  to  lease 
it  in  case  no  exchange  was  made.  On  March 
26,  1915,  after  some  correspondence  in  ref- 
erence to  lea^ng  the  land  to  B.  S.  Handy, 
an  adjoining  landowner,  the  plaintiff  wrote 
defendant  a  letter,  which  contained  the  fol- 
lowing statement: 

"Mr.  R.  S.  Handy  leaves  here  to-morrow 
night  for  your  town.  He  is  the  party  that  is 
wanting  to  rent  your  land.  He  also  has  traded 
for  the  Doty  Hotel  in  your  town.  It  might  be 
that  you  would  make  a  deal  with  Mr.  Handy 
and  let  him  have  the  half  section.  It  adjoins  hi^ 
home  farm.   I  will  have  him  call  and  see  you." 

On  March  29th  defendant  replied  that  Mr. 
Handy  was  there  that  day  and  had  renewed 
his  offer  to  lease  the  half  section ;  that  Han- 
dy had  made  a  trade  for  the  hotel.  The  let- 
ter made  no  reference  to  a  talk  which  Handy 
testified  defendant  had  with  him  the  same 
day  in  regard  to  trading  the  half  section  for 
the  hotel.  On  March  29th  the  plaintiff  wrote 
defendant  about  a  possible  trade  with  an- 


other party,  and  asked  wh^er  defe^idant 
had  been  "able  to  do  anything  with  Mr. 
Handy."  To  this  inquiry  defendant  made 
no  r^ly.  May  25th  plaintiff  wrote,  stating 
that  he  had  Just  learned  that  an  exchange 
between  the  def^dant  and  Handy  had  been 
closed,  and  demanded  his  coounissfon.  De- 
fendant immediately  replied,  "I  owe  yon 
nothing" 

Mr.  Handy'a  testimony  is,  in  substance, 
that  at  plaintiff's  suggestion  he  wait  to  Mad- 
ison, talked  with  Doty,  the  owner  of  the  ho- 
tel, about  a  trade;  that  he  saw  defendant 
and  kept  trying  to  Induce  him  to  agree  to 
take  the  hotel  in  exchange  tax  the  Missouri 
land.  Defendant  "stood  him  off"  and  said, 
"When  you  get  it  closed  np,  we  will  talk  it 
over."  Subsequraitly,  he  made  a  trade  for 
the  hotd  and  took  posaesrion  J^trll  USth; 
and  for  two  or  three  days  talked  trade  with 
defendant,  who  did  not  care,  for  the  hotel, 
but  was  willing  to  ^change  his  Missouri 
land  for  a  quarter  sectim  which  Doty  own- 
ed near  Madison.  An  arrang^nent  was  then 
made  with  Doty  to  take  back  the  hotel  in 
exchange  tav  the  quarter  secttMi;  and  as 
8o(m  as  Handy  received  the  deed  to  the  lat- 
ter, a  trade  wbb  made  with  d^ndant 
which  he  accepted  the  quarter  section  In  ex- 
change for  the  half  sectlim  In  Missouri. 

It  appears  to  be  the  contention  that  the 
excliange  finally  consuminated  with  Handy 
was  one  not  contemplated  by  the  plaintiff 
when  he  wrote  the  letter  which  he  claims  re- 
sulted in  bringing  the  parties  together ;  that 
the  trade  for  the  hotel  was  never  made,  but, 
on  the  contrary,  the  parties  made  an  inde- 
pendent exchange  for  themselves  after  all 
negotiations  in  reference  to  the  original 
pr(^)osition  had  been  abandoned.  It  is  there- 
fore claimed  the  court  erred  in  not  instruct- 
ing that,  if  the  Jury  found  the  original  nego- 
tiations did  not  result  in  a  trade  and  were 
abandoned,  and  the  parties  afterward  c^n- 
ed  new  negotiations  resulting  in  a  trade  in- 
dependent of  plaintiff,  he  could  not  recover. 
There  was  no  request  for  an  Instruction  bas- 
ed upon  this  theory  of  the  defense.  The 
court  gave  a  concise  and  accurate  general 
statement  of  the  law  covering  the  Issues,  and, 
after  fully  defining  what  is  meant  by  "the 
procuring  cause"  In  an  exchai^e  or  sale  of 
real  estate,  applied  the  law  to  the  concrete 
case  before  the  Jury  as  follows: 

"If  the  defuidant  in'  this  action  placed  his 
farm  In  the  bands  of  the  plaintiff,  for  the  pur- 
pose of  having  it  add  or  exchanged  for  otb.tr 
property,  and  the  plaintiff  thereafter  found  one 
R.  S.  Handy,  to  whose  attention  he  directed  the 
desire  of  defendant  to  sell  or  exchange  his  farm, 
and  thereafter  introduced  or  seat  the  said  R.  S. 
Handy  to  the  defeudant  for  the  purixwe  of  buy- 
ing' or  exchanging  for  said  draendant's  Cbrm, 
and  called  defendant's  attention  thereto,  and 
a  sale  or  ext^ange  waa  as  a  result  thereof, 
thereafter  made  between  the  defendant  and  said 
Handy,  then  the  defendant  would  be  liaUe  Co 
the  plaintiff  for  his  commission  upon  such  sale 
or  exchange." 
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Had  an  InstrocHon  been  regaested  to  tlie 
ofTeet  that  where  the  broker  falls  to  bring  a 
cnstomer  to  terms,  and  Uien  abandons  tbe  ne- 
gotiations, he  Is  not  entitled  to  a  commls- 
sloD  upon  a  sale  made  subseqaently  b;  tbe 
owner  to  the  customer,  It  would  not  have 
been  prefer  because  there  was  no  evidence 
to  show  an  abandonment  of  the  negotiations 
by  the  plaintiff,  though  It  Is  obvious  the  de- 
fendant was  willing  to  abandon  tbe  first  ne- 
Kotiationa  and  proceed  Independently  so  far 
as  the  law  would  permit  to  him. 

Plalntlfl  was  not  employed  to  find  a  cus- 
tomer who  would  agree  to  exchange  a  hotel 
or  any  particular  kind  of  pr(^;>erty  for  the 
Missouri  land.  It  made  no  difference  to  Urn 
what  terms  the  parties  finally  agreed  upon. 
Having  brought  the  parties  together  and  no- 
tified his  principal  of  what  he  had  done  In 
the  matter,  his  cwimisslon  was  earned  when 
the  parties  had  agreed  to  exchange  upon 
terms  satisfactory  to  his  principal.  Betz  r. 
Land  Co.,  46  Kan.  45,  26  Pac.  466 ;  Green  T. 
Fist.  89  Kan.  036,  132  Pac.  179. 

We  find  no  error  In  the  instructions,  and 
the  Judgm^t  la  affirmed.  All  the  Justices 
concurring. 


PROUTT  V.  BURROTJOHS. 
(Snpraae  Court  of  Oregon.    April  10,  1917.) 

1.  Tbusts  «=>89(2)— Resdltinq  Teubt— Di- 
QBKK  or  Paoor. 

In  an  action  to  have  defendant  declared  a 
trustee  of  an  int^est  in  land,  bought  with 
fuods  of  both  partiea,  there  being  no  fraud, 

Slain  tiff  most  show  by  a  preponderance  of  evi- 
ence  that  a  part  of  the  purchase  money  belong- 
ed to  him  if  a  foil  aocounting  were  had. 

[Ed.  Nota.— For  other  eases,  see  Trusts,  Cent 
THg.  1 13M 

2.  Costs  ^s>232— On  AppbaI/— Disuibsax.. 

Where  a  suit  Is  dismisBed  on  an  appeal  by 
defendant  for  failure  of  plaintiff  to  prodnce  a 
preponderance  of  evidence,  dismlsBal  should  be 
wituout  coats  or  diabuisements  to  either  party. 

[Ed.  Note.~For  other  cases,  see  Costs,  Cent 
Dfe.  il  8T7-«8S.J 

In  Banc.  Appeal  from  Cbcult  Court  I4n- 
coln  County;  J.  W.  Hamllttm,  Judge. 

Suit  by  Reuben  Pronty  against  Catherine 
Burroughs.  Decree  for  plaintiff,  and  defend- 
ant appeals.  Dismissed,  without  costs. 

The  gubstance  of  the  complaint  la  that 
about  June  21,  1911,  the  parties  had  (1,500, 
<aie-liaU  of  which  belonged  to  the  idalntiff, 
that  they  agreed  they  should  Invest  the  same 
In  a  block  in  Newiwrt  taking  title  to  both 
plaintiff  and  defendant  as  tenants  In  com- 
mon each  ot  an  undivided  one-half  th»eof, 
and  that  the  defendant  frandnleutly  Ignored 
tbe  rights  of  tbe  plaintiff,  and  caused  a  deed 
to  be  prepared,  herein  she  secretly  had  t>er 
name  entered  as  the  sole  grantee.  Tbe  an- 
swer denies  all  tbe  allegatlona  of  the  cnn- 
plalnt  A  further  and  ifqnnite  answer,  set- 
ting up  that  the  plaintiff  and  defendant  are 
brother  and  atster,  narrating  a  Icmg  course  of 


bnslness  transactions  between  tSiem,  and  de- 
manding an  account  which  tbe  def&ndant 
claims  would  show  that  the  money  InvesteJ 
in  the  property  was  all  hers,  was  stricken 
out,  and  the  case  was  tried  on  the  general 
issue.  The  trial  court  rendered  a  decree,  to 
the  effect  that  the  plaintiff  was  owner  of  an 
undivided  eighteen-siztleths  of  the  real  prop- 
erty in  question  and  the  defendant  of  the  re- 
mainder, and  required  her  to  convey  bis  por- 
tion to  him.  The  defendant  appeals. 

John  H.  Bower,  of  Bugme,  for  appellate 
Edward  J.  Claxk.  of  Ttfledc^  tar  resptmdoit. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  testimony  shows  that  the 
money  Immediately  Invested  In  the  property 
in  controversy  was  all  In  the  hands  of  the 
plaintiff;  that  he  managed  the  transactlrai 
and  the  defendant  knew  nothing  whatever 
about  the  contents  of  the  deed  until  It  was 
delivered  to  her  and  she  had  nothing  to  do 
with  Its  preparation.  As  to  the  real  source 
of  tbe  mtmey  and  to  wb(»u  It  equitably  be- 
Ifmged  the  parties  are  at  total  variance. 
There  Is  utterly  no  testimony  to  support  a 
charge  ot  fraud.  ISie  plalntlfl  has  failed,  in 
our  Judgment  to  prodnce  a  preponderance  of 
evidence  showing  that  any  ot  the  money  real- 
ly belonged  to  him  U  a  full  accounting  was 
had,  and  consequratly  his  case  fails  f want 
of  a  greater  weight  of  tesUmony  than  that 
produced  by  the  defendant  Under  these  dr* 
comstancM  tbe  suit  should  be  dismissed, 
without  costs  or  disbursements  to  either 
party.  It  la  so  ordered. 


SOMO  V.  SUPREME  COURT  1.  O.  P. 
(Supreme  Court  of  Ox^n.   April  8,  1917.) 

1.  IKSUBANCE  ^688— BEirem'  iHSnSANOB— 
Bt-Laws. 

By-laWB  of  a  fraternal  beneSt  insurance  so- 
ciety, proridlng  that  local  officers  shall  be  con- 
sidered as  ageots  of  the  members  in  accepting 
and  transmitting  payments  for  insurance,  and 
that  all  acts  of  a  local  officer  riiall  be  construed 
as  having  been  done  for  tbe  members  and  appli- 
cants for  membership,  are  valid. 

[Ed.  Note.— Fw  other  cases,  see  Insurance, 
Cent.  Dig.  1 1888.] 

2.  IKSUBANCE  4=3»79ft— BlNEBIT  INSUKANCB— 

Rights  or  Divoacsn  Wm. 
Where  plaintiff  was  named  as  beneficiary  in 
a  policy  ot  insurance  on  the  life  of  her  hus- 
band, a  divorce  did  not  deprive  ber  of  her  right 
to  recover  the  full  value  of  the  policy  in  event 
of  the  death  of  her  husband  prior  to  hb  with- 
drawal from  the  order. 

[Ed.  Note.— For  other  cases,  aee  Insurance, 
Cent  Dig.  S§  1967-1972,  1980] 

8.  Insurance  e=»694(l)— Bbnsfit  Insubaitob 
— ^RiQHT  or  Mbubeb  to  WrrHDBA.W. 
As  the  duties  incumbent  upon  a  member  of 
a  voluntary  association  by  reason  of  his  mem- 
bership are  purely  voluntary,  unless  the  agree- 
ment between  the  members  provides  to  the  con- 
trary, a  member  may  withdraw  at  any  time  with- 
out the  consent  of  the  association  or  of  the  ben- 
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eficlai^  ID  a  life  policy  Iflsned  to  him  by  the  as- 
sociation. 

[Bd.  Note.— For  other  cases,  see  losurance, 
Cent  Dig.  {  1834.]  - 

4.  Insurance  «=»74S— Benefit  Insurance— 
RioHTB  OF  Bbneficzabt— Withdrawal  of 
Insured. 

Where  the  beneficiary  in  a  policy  o{  frater- 
nal inaurance  on  the  life  of  her  huaband  assum- 
ed  the  payment  of  premiums  at  the  time  of  a 
divorce  under  an  agreement  with  the  local  finan- 
cial secretary,  who  by  the  terms  of  the  poli- 
cy and  by-laws  was  the  agent  of  the  members, 
and  paid  the  premiums  until  the  policy  was 
canceled  upon  the  rightful  withdrawal  of  the  hus- 
band from  membership  in  the  order,  the  moneys 
received  by  the  order  were  earned  premioms  up- 
on a  valid  contract  of  insurance,  which  the  ben- 
eficiary had  no  right  of  action  against  It  to  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  188&] 

Department  2.  Appeal  from  Olrcolt  Court, 
Mnltnomah  County ;  Henry  B.  McGinn,  Judge. 

Action  by  Mary  Somo  against  the  Supreme 
Court  of  the  Independent  Order  of  Foreeters. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  Judgment  entered  for 
defendant 

This  is  an  action  for  money  had  and  re- 
ceived. The  facta  involved  are  substantially 
these:  On  the  8th  day  of  March,  1893,  W.  J. 
Riley  became  a  member  of  Oourt  P&clHc  No. 
1247,  Independait  Order  of  Foresters,  locat- 
ed at  Portland,  Or.,  and  received  a  certlflcate 
therefr<mi  entitling  the  beneficiary  named 
therein  to  receive  upon  bis  death  the  sum  of 
$3,000.  The  beneficiary  named  was  this  plain- 
tiff, who  was  then  RUey's  wife.  In  1905,  do- 
mestic trouble  arcse,  ending  In  a  divorce,  and 
subsequently  plaintiff  married  another.  In 
connection  with  the  settlement  of  their  pr<^ 
erty  rights  at  that  time  It  was  agreed  be- 
tween them  that  Mrs.  Riley  should  continue 
as  the  beneficiary  named  in  the  certificate, 
and  should  assume  the  payment  of  the  dues 
and  assessments  thereafter  accruing.  She 
teetifles  that  she  at  once  Interviewed  F.  X. 
Le  Grand,  financial  secretary  of  the  subordi- 
nate lodge,  informed  falm  of  the  arrangement, 
and  asked  him  if  It  would  be  satisfactory  to 
the  order,  and  that  he  replied  "that,  being 
as  I  was  the  bcneflclnry,  the  order  would 
protect  me."  She  continued  to  pay  the  dues 
and  assessments  as  they  matured  until  No- 
vember 30,  1912,  when,  Rlle^'  having  formal- 
ly withdrawn  from  the  order,  the  "Supreme 
Court"  of  the  order  having  Its  headquarters 
in  Toronto,  Canada,  declined  to  receive  any 
further  payments  from  anybody  on  the  cer- 
tificate and  treated  the  same  as  canceled. 
Plaintiff  then  brought  this  action  to  recover 
the  sum  of  $411.22,  being  the  amount  she  had 
paid  In  dues  and  assessments.  A  trial  was 
had,  resulting  In  judgment  for  plaintiff  In  ac- 
cordance with  the  pray^  of  her  complaint, 
and  defendant  appeals. 

G^eo.  L.  Masten,  of  Portland,  for  appellant 
E.  B.  Heckbert,  of  Portland,  for  respondent 


BENSON,  J.  (after  stating  the  facte  as 
above).  There  are  a  Dumt>er  of  asslgnmmts 
of  error,  but  the  omclusions  we  have  reacdied 
render  It  unnecessary  to  consider  any  of  them 
except  ttie  defendant's  motion  f(X  a  directed 
verdict 

[1]  At  the  outset  it  may  be  observed  Qiat 
the  beneficiary  certificate  contains  the  fol- 
lowing clause: 

"I  hereby  expressly  agree  that  the  constitution 
and  laws  of  the  Independent  Order  of  Foresten, 
as  well  as  any  amendments  thereof  which  may 
be  adopted  from  time  to  time  by  the  Supreme 
Ooorc,  aball  be  a  part  of  this  contraeL" 

Subdivision  8  of  section  78  of  Qie  laws  of 

the  order  reads  thus: 

"As  soon  as  a  court  is  instituted,  whether  in- 
stituted under  the  authority  of  the  head  office  of 
the  order,  or  under  the  authority  of  a  high  court 
such  court  shall  forthwith  become  and  be  the 
agent  of  the  members  thereof  and  applicuitB 
for  memberehlp  therein,  and  no  act  of  such  court 
or  of  any  officer  or  member  thereof  shall  be  con- 
strued as  having  been  done  for  the  order,  but 
shall  be  construed  as  having  been  done  for  such 
court  and  the  members  thereof  and  appUcaata 
for  membership  therein." 

Subdlvtslon  10  of  section  IM  reads  as  fol- 

lowsr 

"As  the  finandal  secretary  and  otiier  officers 
of  a  court  are  not  officers  of  the  corporation  con- 

tracting  with  the  beneficiary  members  of  the  or- 
der, the  order  itself,  subject  to  the  provisions 
of  section  ninety-seven,  subsection  seven,  shall 
In  no  wise  be  held  accountable  for  any  derelic- 
titm  of  duty  on  the  part  of  the  financial  secre- 
tary or  of  any  other  officer  of  a  court,  and  all 
payments  for  whatsoever  purpose  made  to  any 
omcer  of  a  court  by  the  members  of  such  court 
shall  be  received  by  such  officer  as  agent  ci  the 
member  making  tlie  payment** 

There  is  no  ccmtentioa  tliat  the  Supreme 
Court  had  any  knowledge  of  the  alleged 
agreement  between  plaintiff  and  the  financial 
secretary  of  the  subordinate  lodge,  but  plain- 
tiff's right  of  recovery  Is  based  entirely  upon 
the  theory  that  Le  Grand,  In  promising  to 
protect  plalntirrs  interest  as  beneficiary,  was 
acting  as  the  agent  of  the  Supreme  Court, 
and  that  it  was  therefore  bound  by  his  prom- 
ise. This  theory  was  adopted  by  the  trial 
court  in  Its  instructions  to  the  jury,  and  In 
support  thereof  our  attention  is  called  to  the 
cases  of  Whlgham  v.  Foresters,  44  Or.  543, 
76  Pae.  1067,  and  Patton  v.  Women  of  Wood- 
craft, 65  Or.  40,  131  Pac.  521.  The  first  of 
these  cites  as  authority  Cox  v.  Royal  Tribe, 
42  Or.  365,  71  Pac.  73,  60  L.  R.  A.  620,  96 
Am.  St  Rep.  752,  and  Patterson  v.  United 
Artisans,  43  Or.  333,  72  Pac.  1095,  both  of 
which  involve  the  question  as  to  whose  duty 
it  was  to  supply  the  supreme  lodge  with  the 
proofs  of  death.  As  to  the  question  of  agen- 
cy both  opinions  were  based  upon  specific  by- 
laws requiring  the  subordinate  lodge  to  se- 
cure and  present  such  proofs,  and  It  does  not 
appear  In  any  of  these  cases  that  the  atten- 
tion of  this  court  was  called  to  any  provi- 
sions similar  to  those  quoted.  But  If  these 
can  be  construed  to  support  plaintiffs  con- 
tention, they  have,  to  that  extent  been  prao- 


AsnFor  oCber  twies  sas  same  topic  and  KBT-NUUBER  In  all  Key-Nnmbered  DlgetU  and  iBdaxas 


Digitized  by 


Google 


BOSENWAU)  r.  O&BOON  OITT  TBAMSP.  Oa 


tically  overrdled  by  tbe  later  case  of  Hftrb* 
man  r.  Nattonal  OomtcU,  76  Or.  168, 147  Paa 
931,  L.  R.  A.  IMSBy  1S2.  Plaintiff  urges  that 
tbla  case  Is  based  upon  the  statute  of  1911 
Oaws  ot  1911,  p.  35(0,  and  that  tbe  contrary 
doctrine  iireralled  until  then.  We  bare  ez- 
amined  tbe  statute  vlth  care,  and  are  nnable 
to  find  any  provlalon  therein  relating  to  tbe 
sabject  ct  agency,  nor  do  wa  discover  In  tbe 
opinion  of  Mr.  Justice  Bamett,  in  tbe  Hart- 
man  Case,  that  his  conclusion  was  Inflneaced 
by  any  statutory  prorislcm.  Oa  the  contrary 
his  viem  are  e^wessed  tiiua: 

"The  qnestion  is:  What  is  the  legal  conclu- 
sion to  be  drawn  from  those  uncontroTerted 
facts?  3(Hne  courts  bare  gone  bo  far  as  to  Bay 
that,  notwltbstendine  the  laws  <^  the  order  and 
the  stipnlatioas  of  the  parties  to  be  bound  by 
them,  yet  the  local  ofScers  are  tbe  agents  of  the 
diief  organisatira  of  the  order,  and  not  of  the 
m^bers  or  the  local  conncll.  Such  is  the  rnle 
laid  down  in  each  cases  as  Diomgold  v.  Ro;al 
Neighbors.  261  HI.  60,  103  N.  B.  584,  and 
Dougherty  v.  Foresters,  125  Minn.  142.  145  N. 
W.  813,  and  other  precedenta  which  might  be 
noticed.  Hie  great  weight  of  authority,  how- 
ever, is  to  the  eftect  tiuit  it  is  competent  tot 
parties  to  enter  into  a  contract  such  as  is  here 
set  out  and  embodied  in  tbe  certificate  and  laws 
of  the  order.  There  ia  nothing  contrary  to  pub- 
lic policy  or  in  violation  of  any  poblic  law  in 
making  such  a  stipulation.  There  is  good  rea- 
son for  making  the  officer  of  the  local  council 
the  agent  of  the  member,  for  that  official  is  elect- 
ed by  the  vote  of  the  members,  and,  being  ao 
chosen,  it  is  competent  for  the  parties  to  stipu- 
late against  a  possible  favoritism  to  be  shown 
by  the  officer  to  tbe  person  who  elects  him  as 
against  the  general  membership  of  the  order." 

[2,  ?1  It  is  strenuously  urged  by  plaintiff 
that  this  is  a  case  wherein  the  defendant 
has  rec^red  UKmey  which  in  good  conscience 
it  ought  to  refund.  We  cannot  concur  in  this 
contention,  since  by  the  great  weight  of  au- 
thor!^ the  divorce  did  not  depi^ve  her  of  her 
right  to  recover  the  full  value  of  the  policy 
in  the  event  of  the  death  of  the  assured  prior 
to  his  withdrawal  from  the  order.  14  M.  A. 
L.  146;  Overhlser  v.  Overhlser  et  al.,  63  CHilo 
St.  77,  57  N.  E.  965,  60  L.  E,  A.  552,  81  Am. 
St  Rep.  612;  Conn.  Mut.  Life  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  24  U  Ed.  251.  Neither 
could  the  defendant  ^voit  Riley  from  sev- 
ering his  connection  with  the  order.  "Un- 
less tbe  compact  between  the  members  of  a 
voluntary  association  provide  to  tbe  contra- 
ry, a  member  may  withdraw  from  It  at  any 
time.  The  entering  Into  it,  the  remaining  in 
it,  tbe  performance  of  duties  incumbent  upon 
the  member,  by  reason  of  his  membership, 
are  purely  voluntary.*  Consequently  tbe 
member  may  withdraw  when  be  pleases  with- 
out the  consent  of  the  association."  1  Bacon, 
Benefit  Societies,  section  111,  and  cases  there 
dted. 

[4]  It  follows  that  all  of  the  moneys  re- 
ceived by  the  defendant  from  the  plalntlCF 
were  earned  premiums  upon  a  valid  contract 
of  insurance  which  was  flnally  canceled 
through  no  fault  of  the  defendant,  and  If  she 
had  any  right  of  action  it  would  be  against 
her  former  husband.  Riley,  for  a  breach  of 


his  asreement  with  ber.  It  folXowB  that  tbe 
motion  for  a  directed  verdict  should  bave 
been  allowed.  Since  in  no  event  could  tbe 
plaintiff  recover  In  this  actiim,  a  Ju^;ment 
will  be  entered  bare  in  &vor  of  tbe  defend- 
ant 

.  McBRXDB,  a  J.',  and  BOAN  and  McOAli- 
ANT,  JJ^  concnr. 


ROSBJNWAU>  V.  OREGON  OITT 
TRANSP.  CO. 

(SniHreoM  Court  of  Orc«nn.    April  17.  1917.) 

1.  Appeal  and  Ebbou  «=»1100(S)— Detebui- 

NATION  —  ReICAND  ntt  AlCKTDlCEKT  — FaII^ 

UBS  or  PBoor. 
li.  O.  Ia  gl  97-99,  relating  to  curing  vari- 
anccfl  by  amendment,  but  providing  that  failure 
of  proof  is  not  a  variance,  does  not  aotfaoiize 
remandinc  a  case  with  pennisrion  to  amend, 
where  plaintiff  entirely  failed  to  prova  bis  al- 
legations. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S9  4389-4391.] 

2.  ApPEiiL  AND  Ebbob  ®=)1152  —  Modifica- 
TioK  of  Judgment— Pailtthe  of  Pboof. 

Where  plaintiff's  failure  of  proof  m^ted  a 
nonsuit  bdow,  a  judgment  for  defendant  will 
be  modified  to  one  of  nonsuit,  although  plaintiff 
resisted  a  nonsuit  motion  in  the  court  below. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4483-4496.] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County ;  Percy  B.  Kelly,  Judge. 
On  rehearing. 

For  former  opinion,  see  163  Pac  831- 

Hall  S.  Lusk,  of  Portland  (Carson  &  Brown, 
of  Salem,  and  Dolph,  MuHory)  Simon  &  Gear- 
In.  of  Portland,  on  tbe  brief),  for  appellant. 
Abraham  Nelson,  of  Portland  (Weetbrook  ft 
Westbrook,  of  Portland,  oa  tbe  brief),  for 
respondfflt 

BENSON,  J.  In  an  able  argum«it  the 
plaintiff  urges  that  the  opinion  of  the  court 
in  this  case  is  erroneous  because  while  it 
holds  that  the  trial  court  gave  to  the  Jury 
an  incorrect  Instruction,  it  farther  determines 
that  this  error  is  negligible  for  the  reason 
that  there  was  a  fatal  variance  between 
plaintiffs  pleadings  and  proof  which  would 
prevent  a  recovery  In  any  event  It  appears 
from  tbe  record  that  the  complaint  bases  tbe 
right  of  recovery  upon  the  common-law  lia- 
bility of  the  carrier  while  upon  the  trial, 
plaintiff,  in  his  direct  case,  offered  proof  of  a 
written  agreement  expressly  limiting  such  lia- 
bility. The  evidence  of  this  written  agree- 
ment ia  nowhere  contradicted.  It  has  been 
r^eatedly  held  by  us  that  where  a  plaintiff 
pleads  a  common-law  liability,  and  proves  a 
written  contract  expressly  limiting  such  lia- 
bility, he  cannot  recover.  Normlle  v.  Or. 
Nav.  Co.,  41  Or.  177,  69  Pac.  928 ;  Union  St 
Ry.  Co.  V.  F.  N.  Bank,  42  Or.  606,  72  Pac. 
586,  73  Pac.  341;  McGregor  v.  O.  R.  &  N.  Co., 
50  Or.  527,  93  Pac.  465,  14  L.  R.  A.  (N.  S.) 
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668;  Lacey  r.  O.  B.  ft  N.  Co.,  6S  Or.  596. 128 
Paa  999.  It  follows  tbat  nnder  the  pleadings 
and  proof  tbe  plaintiff  was  not  entitled  to 
recover  in  any  event  In  this  particular  action. 
The  defendant  iDt^posed  a  seasAnable  mo- 
tl<Hi  for  a  nonsuit,  which,  being  resisted  by 
plaintiff,  was  d^Ued. 

[1]  It  is  now  contended  that  this  ootut 
sbonld  remand  the  cause  to  the  low&f  court, 
wltii  permission  to  plaintiff  to  amend  his 
pleadings.  This  poslUon  is  based  upon  the 
proTisiws  ot  section  87,  h.  0.  L.,  In  regard 
to  variance  between  a  pteading  and'  the  proof. 
TbiB  section  of  our  Code  mnst  be  read  In  con- 
nection with  secUuis  98  and  99.  In  r^caid  to 
which  it  may  be  said  that  the  phrase  "&tal 
variance"  Is  practically  synonymous  with  the 
"fftUure  at  proof  described  In  section  99, 
anpra,  and  sach  a  variance  is  twmed  "fatal" 
for  the  reason  that  it  cannot  be  cared  by 
amoiidment  Mr.  P(»n«<v,  In  his  work  on 
Code  Bemedles  (4th  Ed.)  at  section  447,  daasl- 
ftes  disagreements  betweot  pteadlngs  and 
innoft  as  being  of  three  grades:  0)  An  Im- 
matraial  railance;  (2)  a  material  Tarlanca; 
and  W  a  comidete  failure  of  proof.  Aa  to  the 
lattw  he  says: 

"Unally,  if  the  divergence  ia  total,  that  is, 
if  it  extends  to  audi  an  important  fact,  or  gronp 
of  facts,  that  the  cause  of  action  or  defense  as 
proved  would  be  another  than  that  set  up  in 
the  pleadings,  there  is  plainly  no  room  for 
amendment,  and  a  dismissal  of  the  comidaint 
or  rejection  of  the  defense  is  the  <Hilr  equitable 
result."  PtHneroy'B  Code  Bemedles  (4th  Ed.) 
S  44& 

[2]  While  it  is  true  that  a  Judgment  of  non- 
suit  was  the  best  which  plaintiff  might  have 
demanded  in  the  trial  court,  and  although 
he  rejected  that  by  reslstlog  the  motion  there- 
for, it  iB  equally  true  that  we  are  unable  to 
find  authority  for  visiting  such  failure  of 
proof  with  a  more  severe  p^ially  than  a 
Judgment  of  nonsuit,  and  consequently  a 
Judgment  of  that  character  wUl  be  entered 
here. 

McBBIDE,  C.  J.,  and  BUBNBTT  and  HABr 
BIB,  JJ..  concur. 


TOWN  OF  TREMONTON  t.  JOHNSaX>N 
et  al.  (Na  2988.) 

(Supreme  Court  of  Utah,   hfarch  9.  1917.) 

1.  Eminent  Domain  ^=>255— -AppEAir— Pbbs- 

XKVATION  OF  GboONOS  OF  RBVIEW— WAIVXB 

OF  Defiot  in  Complaint. 
In  procee^gs  to  condenm  land,  where  no 
demurrer  was  intmosed  to  the  complaint,  and 
no  (Ejection  respecting  its  sufficiency  made,  ei- 
ther before  or  during  trial,  the  defect  that  the 
complaint  failed  to  state  that  the  attempted  con- 
demnation proceedings  were  authorized  as  re- 
quired by  statute,  being  jurisdictional,  was  not 
waived. 

[Ed.  'Note.— For  other  cases,  see  Bminent  Do- 
main. Gent.  Dig.  |  666.] 

2.  Eminent  Domain  ®=>167(4)— Bzsbcise  bt 
Municipal  Cobpobation  —  Following 
Statdtobt  PaocEDuaB. 

The  general  rule  is  that,  where  the  statute 
prescribes  the  procedure  or  steps  to  be  taken  by 


a  municipal  cori>oration  in  exercising  the  right 
of  eminent  domain,  the  procedure  prescrilied  be- 
comes a  matter  of  substance,  and  must  be  strict- 
ly foUowed  by  the  condemner  as  against  the 

owner. 

[Ed.  Note.— For  other  cases,  see  Ikninent  Do- 
main, Cent  Dig.  H  402.  453.] 

3.  EUINENT    DOICATH    C=>1 69— EXEBOISE  BT 
MVNICIPALnT— PASaAGB  OF  BESOLUrXON— 

JuBisDionoNAi.  Chabacteb  OF  Reqdibb- 

ment^Statdte. 
Under  Comp.  Laws  1907.  i  206x2,  authoris- 
ing the  condemnation  of  a  water  sunily  by  a 
municipality,  before  a  town  was  aoQioiued  to 
commence  condemnaticai  proceedings  to  C(»dema 
a  spring  and  appropriate  its  waters,  it  was  nec- 
essary that  the  board  of  trustees  should  first 
adopt  an  ordinance  ox  resolntioa  declaring  U 
necessary  that  the  spring  be  condemned  and  the 
waters  appropriated  for  the  use  of  the  inhabit- 
ants of  the  town,  thus  giving  the  taxpayers  the 
statutory  opportiuaity  to  protest,  and  the  pas- 
sage of  Buck  a  reeolutirai  was  jurisdictional; 
section  800,  providing  for  the  calling  <^  a  spe- 
cial election  to  vote  bonds,  the  proceeds  ot 
which  are  to  be  applied  in  paying  for  the  water 
or  the  property  condemned  or  purdiased  by  the 
town,  havuig  nothing  to  do  with  the  antiwrity 
to  ittstitnte  c(»idannati«i  proeeedlngs. 

[Ed.  Note.— For  other  casea,  see  Hhnlnent  Do- 
main, C3ent  Dig.  |  461.] 

4.  Eminent  Domain  4s>202(l)— Etidbncx— 
Value — Remoteness. 

In  a  town's  condemnation  proceeding,  un- 
der Comp.  Laws  1007,  {  206x2,  to  condemn  the 
waters  of  a  spring,  tertimon^  of  the  owner  of 
the  spring,  on  cross-examination,  that  15  years 
before  filing  a  de<daration  of  h<Hnestead  he  had 
stated  the  value  of  the  land  and  spring  to  be 
much  less  than  he  testified  their  vaiue  to  be  at 
the  trial,  was  improperly  elicited  from  him ; 
the  evidence  being  too  remote. 

[Ed.  Note.— For  other  cases,  see  Bknlnent  I>o- 
main,  Gent  Dig.  S  641.] 

8.  Eminent    Domain  <S^2620t)— ApraAir~ 

Habmlesb  Ebbob— Btidekcc. 
Such  error  was  harmless  as  to  tiie  owner'a 
sultstantial  rights. 

[E)d.  Note.— Fw  other  eases,  see  Eailnent  Do- 
main, Cent  Dig:  1  686.] 

Appeal  from  District  Conrt,  Box  BldeF 
County :  J.  D.  Call,  Judge. 

Proceeding  by  the  Town  of  Tremonton. 
nnder  the  eminent  domain  statute,  against 
William  Johnston  and  others.  From  a  Jodg- 
ment  of  cwdemnatlcai,  defendants  appeal. 
Reversed,  and  case  remanded,  with  direc- 
tions. 

Wade  H.  Johnson,  of  Ogden,  for  a]n>ellanta. 
B.  a  Call  and  Henry  Seeger,  both  of  Brlg^ 
ham  City,  toe  respondent. 

FRICK.  O.  J.  The  town  of  Tremonton.  In 
Box  Elder  county,  Utah,  commenced  this  pro- 
ceeding under  oar  eminent  domain  statute  to 
condemn  a  certain  spring  and  to  ai^rt^rtfite 
the  waters  thereof  for  the  use  of  the  In- 
habitants of  said  town.  At  the  hnrlns  It 
was  shown  that  the  spring  in  question  was 
the  property  of  the  defendant  William  Jnhixff- 
ton,  and  hence  the  other  defendants  will  not 
be  further  noticed. 

The  proceeding  is  based  upon  Comp.  ZjAvts 
1907,  S  206x2,  which  reads  as  follows: 
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"That  it  rtiaU  be  lawful  for  the  dty  council 
or  board  of  troateea  of  any  city  or  town  in  this 
state  to  purchase  or  lease  all  or  any  part  of  any 
water,  waterworks  system,  water  supply,  bonds, 
Btocks,  or  property  connected  therewith;  or, 
whenever  such  dty  council  or  board  ot  trustees 
shall  deem  it  necessary  for  the  public  good,  they 
shall  have  the  right  to  bring  cwdemnation  pro- 
ceedings to  condemn  water,  water  rights,  and 
all  rights  and  privileges  of  any  perscm  or  cor- 
poraaon;  im>vided,  that  in  all  condemnation 
proceedings,  the  value  of  all  land  must  be  con- 
sidered in  connection  with  said  water  or  water 
rights  used  for  the  purpose  ot  supplying  any 
city  or  town,  or  the  inhabitants  thereof,  with 
wat^:  provided,  that  if.  within  thirty  days 
after  the  passage  and  publlcati<m  of  a  resolo- 
tion  or  ordinance  for  the  purchase,  or  lease,  or 
condemnation  herein  provided,  one-third  of  the 
resident  taxpayers  of  any  city  or  town,  as  shown 
by  the  assessment  roll  thereof,  shall  protest 
against  the  purchase,  or  lease,  or  condemns* 
tton  proceedmgs  contemplated,  then  said  pro- 
posed purcdiase,  lease,  or  condemnation  shall  be 
referred  to  a  special  election  and  if  confirmed 
by  a  majority  vote  thereat,  shall  take  tiEEect; 
otherwise  it  uall  be  votd." 

The  complaint  Is  too  Icmg  to  be  copied 
in  this  (pinion.  Nor  Is  It  necessary  to  do 
that,  since  the  sole  question  to  be  determined 
hinges  upon  the  stifQciency  of  the  allega- 
tlODS  in  paragraph  16  of  the  complaint,  whidi 
contains  the  only  allegations  respecting  the 
acts  or  proceedings  taken  by  the  town  trus- 
tees authorizing  the  condemnation  proceed- 
ings. That  paragraph  reads  as  follows: 

"PlaintifE  further  alleges  that  ^  virtue  of  a 
resolution  passed  1^  the  town  of  Tremonton  the 
board  of  trustees  of  the  said  town  decided  to 
submit  the  quortion  of  incurring  a  bonded  in- 
d(d>tednes8  to  the  qualified  electors  who  had 
paid  a  property  tax  in  said  town  for  the  pur- 
pose <^  supplying  the  said  town  with  water. 
Notice  of  said  electi(»i  was  duly  given,  the  pur- 
pose of  the  same  was  set  forth,  and  the  quee- 
ti<»i  was  voted  upon  by  a  special  election  where- 
in a  majority  of  the  qualified  electors  voted  in 
favor  of  the  bond  issue  for  the  purpose  of  sup- 
plying water  for  the  said  town  of  Tremonton, 
lliat  thereafter  the  said  board  of  trustees  pro- 
vided by  ordinance  for  tiie  disposal  of  said 
bonds;  and  that  said  bonds  were  thereafter 

BOU." 

No  demurrer  was  Interposed  to  the  com- 
plaint, and  the  defendants  answered  the 
same,  admitting  certain  allegations  and  de- 
nying others.  Johnston,  however,  denied  that 
it  was  necessary  to  condemn  the  spring  and 
to  ^propriate  the  waters  thereof.  The  court, 
however,  foand  that  It  was  necessary  to  con- 
demn the  spring  and  to  appropriate  the  wa- 
ters thereof,  and  submitted  the  question  of 
damages  to  a  jury,  who  returned  a  verdict 
in  favor  of  Johnston  for  the  sum  of  $4,000. 
The  court  entered  the  usual  Judgment  of 
condemnation,  and  also  entered  judgment  in 
favor  of  Johnston  for  said  sum  of  $4,000. 
Johnston  appeals. 

[1]  The  first  error  assigned  la  that  the 
judgment  of  condemnation  is  without  author- 
ity of  law  for  the  reason  that  the  complaint 
fails  to  state  that  the  attempted  condemna- 
tion proceedings  were  authorized  as  requir- 
ed by  section  206x2,  supra.  In  view  that 
uo  demurrer  was  interposed  to  the  complaint, 
and  no  objection  respecting  ita  sufficiency 


made  ^ther  before  ot  during  the  trial,  coun- 
sel for  the  tovrn  insist  that  the  defect,  if 
there  la  any,  in  the  complaint,  was  waived. 
The  sole  qnesUoa  therefore  hinges  upon  the 
qoMtion  whether  the  alleged  defects  or  omls- 
aloaa  in  the  complaint  are  merely  formal  or 
whether  they  are  JnrtsdlctlonaL 
•  II}  In  detennlnii^;  that  question  it  should 
be  remembered  that  the  proceedings  in  ques- 
tion were  lastitnted  by  a  monidpal  corpora- 
ti<xi  to  take  an  owner's  pn^erty  against 
his  consent  The  general  mle  is  that,  where 
the  statnte  prescribes  the  procedure  or  steps 
to  be  talnn  bj  a  municipal  coxporatlaoi  In 
exercising  the  right  of  eminent  domain,  the 
procedure  prescribed  by  the  statnte  becomes 
a  matter  of  substance,  and  must  be  strictly 
followed  by  the  condemner  as  against  the 
owner  of  the  property  sought  to  be  ocmdeimi- 
ed.  It  la  further  held  that  where  Idle  stat- 
ute prescribes  certain  steps  to  be  taken  be- 
fore Initiating  condemnatiwi  proceedings, 
such  steps  an  JnrlsdietlonaU  and  may  not 
be  disregarded. 

In  Vreeland  t.  Jers^  dty,  54  N.  J.  Law, 
49,  22  AtL  10S2.  the  oonit  states  the  mle  in 
the  following  words: 

'Statutes  conferring  the  pmrer  of  condemna- 
tion under  the  right  ot  eminoit  domain  are 
strictly  conatrued.  Srery  condition  prescribed 
by  the  Legislature  in  the  grant  must  be  com- 
plied with,  and  the  proceedings  to  condemn 
must  be  conducted  in  the  manner  and  with  the 
formalities  prescribed  in  the  grant  of  power. 
Formalities  and  modes  of  prooedure  prescribed 
are  of  the  'essaice  of  the  grant,  which  the  courts 
cannot  disregard  tm  a  concQ>tiDn  that  they  are 
not  essentiaL" 

In  8  Standard  Ency.  Pro.  280,  it  is  said: 
"Where  an  (wdinance,  rescAution,  or  election 
must  authorise  ctmdemnation  before  such  pro- 
ceedings may  be  institated.  the  petition  most 
allege  that  such  authorization  has  been  given 
in  proper  fmn,  as  a  Jurisdictional  fact." 

In  2  Lewis,  Eminent  Domain,  1 696,  tlie  au- 
thor states  the  role  thus: 

"When  the  taking  Is  by  a  municipal  corpora- 
tion, it  usually  must  be  authorised  by  a  vxrte  d 
the  governing  body,  and  this  must  be  passed  io 
such  maoner  and  by  such  formalities  as  are  re* 
quired  by  law.  No  general  rule  can  be  laid 
down,  except  that  the  statute  must  be  strictly 
complied  with." 

Numerous  cases  are  dted  in  support  of  the 
anther's  text,  and  a  large  number  of  con- 
crete cases  are  given  in  the  body  of  the 
section  illustrating  the  doctrine.  The  text 
quoted  from  8  Standard  Ency.  Pro.  Is  also 
supported  by  a  large  number  of  cases. 

In  Whitehead  v.  Denver,  13  Colo.  App.  134, 
66  Pac.  913,  It  Is  held  that,  where  a  statuto 
requires  certain  things  to  be  done  by  a  mu- 
nicipality before  initiating  condemnation  pro- 
ceedings, the  things  required  to  be  done  con- 
stitute a  condition  precedent  to  the  right 
to  institute  the  proceedings  and  must  be  al- 
leged and  proved.  It  is  not  necessary  to  pur- 
sue the  authorities  farther. 

[3]  It  seems  very  clear  to  us  that  under 
section  206x2,  supra,  no  condemnation  pro- 
ceedings can  be  instituted  by  a  dty  or  town 
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nnleaa  *tb»  dty  cotmcU  or  board  of  tmBtsw 
deom  It  necessary  ft»  the  irabHc  good,"  and 
Oiat  the  Judgment  of  the  dty  oonncll  or  board 
of  trnatees  to  that  effect  must  be  expressed 
In  the  fcnm  ot  a  "resolnttim  or  ordinance" 
After  the  passage  of  the  resolntioa  or  wdt- 
nance  one-third  of'  the  resident  taxpayers 
may  protest  egalnat  the  InstltntloD  of  con' 
demnatlon  proceedings,  and,  If  that  number 
do  protest,  the  wh<de  question  must  be  sub- 
mitted to  the  Tote  of  the  taxpayers,  and  tt 
requires  a  majority  to  order  the  proceedings 
to  be  commenced.  If  no  protest  Is  made,  no 
doubt  the  resolution  or  wdinanee,  if  prop- 
CTly  passed,  la  snflBdent  to  authorise  the 
tnaUtntlon  oC  condemnatt<m  proceedli^  We 
thus  have  a  statute  which  prescribes  the 
necessary  steps  to  be  taken  before  commenc- 
ing such  a  proceeding.  The  owner  whose 
property  la  sought  to  be  appropriated  against 
his  consent  certainly  has  the  rl^t  to  Insist 
that  the  statute  be  foUowed.  That  is  an 
SobDstm  la  extending  fbr  on  this  appeaL 

We  are  <tf  the  opinion  that  before  the 
town  ot  Tremont<m  was  auUkorised  to  com- 
mence  condemnation  proceedings  to  condemn 
the  spring  and  to  appropriate  the  waten 
thereof  It  was  necessary  that  the  board  of 
trustees  should  first  adopt  an  <«dlnance  or 
resolution  in  which  they  declared  that  it  is 
necessary  that  the  spring  be  condemned  and 
the  waters  thereof  appropriated  for  the  use 
of  the  Inhabitants  of  the  town.  Had  that 
been  done,  the  resident  taxpayers  would  have 
been  given  the  c<»iteuq>lated  opportunity  to 
iwotest  as  provided  by  the  statute.  It  may 
be  that  a  dty  or  town  may  seek  to  condemn 
the  property  of  one  or  more  of  the  resident 
taxpayers,  and  if  that  be  the  caae  such 
ta^ayere  should  be  given  an  opportunity  to 
protest  The  right  to  protest  Is,  however, 
given  to  all  resident  taxpayers,  whether  their 
prf^rty  Is  aooght  to  be  taken  or  not,  and 
the  town  or  dty  must  afford  them  the  op- 
portunity to  protest  as  required  by  the  stat- 
ute It  follows,  therefore,  that  the  passage 
of  a  resolution  or  ordinance  Is  required  by 
the  statute  before  Instituting  the  condemna- 
tion proceedings  in  question  is  Jurisdictional, 
and  hence  Johnston  did  not  waive  his  right 
to  assail  the  judgment  at  any  time. 

It  is,  however,  contended  by  the  town's 
attorneys  that  the  proceedings  were  institut- 
ed under  Comp.  Laws  1907,  S  309.  That  sec- 
tion provides  for  the  calling  of  a  special 
election  to  vote  bonds  the  proceeds  of  which 
are  to  be  applied  in  payment  for  the  water 
or  for  the  property  condemned  or  purchased 
by  the  town,  and  has  nothing  to  do  with 
the  authority  to  Institute  the  condemnation 
proceedings.  If  counsel's  contention  should 
prevail  in  that  regard,  then  we  would  In  ef- 
fect be  required  to  repeal  section  206x2,  su- 
pra. Mweover*  under  that  sectlom  one-third 


of  the  taxpayers  may  compel  an  election  re- 
garding the  question  of  whdher  the  con- 
demnation or  purdiase  of  the  pnq)erty  sought 
to  be  acquired  Is  necessary.  When  the  bonds 
are  voted  for,  the  questini,  of  necessity,  is 
no  Itnger  an  open  question.  Then  is  no 
escape  from  the  conclusion,  therefore,  that 
vriiere  pnqwrty  is  about  to  be  takrat  by  a 
town  or  d^  through  the  exercise  of  onlnent 
domain  under  section  206x2,  tlie  owner  has 
the  right  to  insist  that  the  provisions  of  that 
section  be  complied  with  before  be  is  bound 
to  surrender  his  property.  The  asslgnnient 
Just  discussed  should  therefore  prevail. 

[4]  The  next  assignment  reUtes  to  the 
admtodon  of  eertatai  tesUmony  as  part  of 
the  crosft«xaminatidn  of  Johnston,  the  own«> 
of  the  opting  In  question,  over  his  objection. 
Some  16  years  before  the  trial  Johnston  had 
filed  a  declaration  of  homestead  nn^  our 
statute  in  which  be  stated  the  value  of  the 
land  and  tfpring  t»  be  much  leas  than  he 
tesUfied  their  value  to  be  at  the  triaL  He 
was  cotnpelled  to  state  on  cross-examlnatloa 
what  be  stated  the  value  of  the  land  with 
the  spring  thereon  was  trtua  he  filed  bis 
homestead  dedaratlon.  It  la  now  urged  by 
his  counsel  that  the  court  permitted 
town's  counsel  to  transcend  the  legitimate 
bounds  of  CTOBS-examlnatlon  in  that  the  state- 
ments  made  by  the  witness  In  the  declara- 
tion ot  homestead  were  too  runote  to  estab- 
lUh  value  or  to  eontnuUct  bis  proent  atate- 
mCTts,  or  to  affect  his  credibility, .  In  view 
of  the  rapid  development  of  the  country 
and  tb»  great  Increase  of  values  in  a  oompar- 
atively  short  period  of  time,  tlie  evldeoce 
was,  no  doubt,  too  remote  to  be  ot  any  help 
to  the  Jury  or  to  In  any  way  affect  the  cred- 
ibility of  the  witness.    The  court  idurald 
therefore  have  sustained  the  objection. 

[R1  We  remark,  however,  that  it  that  were 
the  only  error  assigned,  we  should  not  feel 
indlned  to  reverse  the  Judgment  for  tliat 
reason  alone.  In  view  ot  the  whole  record 
we  do  not  think  the  evidence,  althoi^  er- 
roneously admitted,  resulted  in  prejodlce  to 
Johnston's  substantial  rights. 

For  the  reasons  stated,  the  Judgment  ia 
reversed,  and  the  case  Is  remanded  to  tbe 
district  court  of  Box  Elder  county,  with  di- 
rections to  grant  a  new  trial,  to  pennlt  the 
plaintiff,  if  it  is  so  advised,  to  amend  its 
complaint  in  the  partlcnlazB  stated,  and  In  ' 
case  the  complaint  Is  amended  so  as  to  com- 
ply with  the  views  herein  expressed,  to  pro-  ! 
ceed  with  the  case  In  the  usual  way,  and  i 
In  case  the  plaintiff  refuses  or  n^^ecta  to  , 
amend  its  complaint  within  a  reasonable  time 
to  be  fixed  by  the  court,  then  to  enter  Judg- 
ment dlsmisslDg  the  complaint ;  appellant  to 
recover  costs. 

McGABTT  and  OORFHAK.  oonctuw 
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McEVIUJA.  V.  PDGET  SOUND  TRACTION, 
LIGHT  &  POWER  CO. 
(No.  13537.) 

(Supreme  Goart  of  Washington.   April  16, 
191T.) 

Stbeet  Railboads  ^s»99(7)— Coixisxon  with 

Auto— COKTBIBUTOBT  Neqoqbnoe. 
The  driver  of  an  auto,  with  which  a  street 
car  collided  when  be  attempted  to  drive  in 
front  of  it,  was  guilt?  of  contributory  aegU- 
gmee  aa  matter  of  law ;  he  when  8  or  10  feet 
from  the  track,  going  at  a  speed  of  6  or  7 
miles  an  hour,  haTuig  looked,  as  he  testified, 
for  a  ear,  ana  it  then  being  in  sight  about 
30  feet  away  coming  down  grade  at  a  speed 
of  20  mileB  an  hoar. 

[Ed.  Note^For  other  cases,  see  Street  BaU- 
roads.  Cent  Die.  f  214.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  B.  McEvlUa  against  the  Puget 
Sound  Traction,  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals BeTeraed  and  reimanded,  with  direc- 
tions. 

Jas.  B.  ^we  and  H,  S.  Elliott,  both  of 
Seattle,  A>r  appellant  P.  W.  WlUett  and 
WUlett  &  Oleson,  all  at  Seattle,  for  respond- 
ent. 

MAIN,  J,  The  purpose  <^  this  action  wtis 
to  recover  damages  for  personal  InjnrleB,  and 
alao  damages  to  property.  The  canse  was 
tiled  to  the  court  and  a  Jury.  The  rerdict 
was  In  &Tor  of  the  plaintiff,  in  the  enm  of 
fSOO.  A  motion  for  Judgment  notwithstand- 
ing the  verdict  having  been  made  and  over- 
mled.  Judgment  was  entered  iumhi  the  ver^ 
diet  From  this  Judgment  the  defendant  ap- 
peal& 

The  fiicts  ont  of  wUch  the  action  arose  are 
snbstantlally  these:  Some  time  during  the 
afternoon  April  19,  1915,  an  automobile, 
driven  by  the  respondent,  collided  with  a 
street  car,  owned  and  operated  by  the  appel- 
lant The  eoIUaton  occurred  at  the  Inter- 
section of  Blandiard  street  and  First  avenue, 
in  the  city  ot  Seattle.  At  this  point  First 
avenue  la  84  teet  wide,  ^m  property'  line  to 
property  line,  and  runs  approximately  nwth 
and  'soatta.  Blanaiard  street  Is  60  taet  wide, 
and  Intersects  First  avorae  at  ri^  angles. 
Lenoza  straet  Is  one  bloc&  south  of  Blanehard 
street  and  Intersecta  Ifirst  avenue.  Tirginia 
street  Is  one  block  south  of  Lenora  street, 
and  two  blocks  south  of  Blanehard  street, 
and  la  parallel  to  those  streets.  The  blocks 
between  Blanehard  and  Lenora  streets,  and 
Lenora  and  Virginia  streets,  are  each  360  feet 
long.  From  Virginia  street  north  to  Blaneh- 
ard street  there  Is  a  3.6  per  cent  downgrade. 
From  Virginia  street  south,  there  Is  also  a 
descending  grade,  the  crest  of  the  hill  being 
at  the  intersection  of  that  street  with  First 
avenue.  Upon  First  avenue  there  is  a  double- 
track  electric  stxeet  railway.   The  distance 


between  the  rails  of  the  two  tracks  Is  ap- 
proximately 6  feet,  and  the  distance  between 
the  west  rail  of  the  east  track,  and  the  east 
rail  of  the  west  track,  Is  approximately  6 
feet.  The  south-boimd  street  cars  are  oper- 
ated over  the  west  track,  and  those  north- 
bound, over  the  east  track.  The  overhang  of 
the  street  car  was  not  less  than  2  feet.  On 
the  day  mentioned,  a  street  car  was  proceed- 
ing south  on  the  west  track,  from  some  point 
north  of  Blanehard  street  At  the  same  time, 
the  respondent  was  driving  his  automobile 
south  on  the  west  side  of  First  avenue,  and 
Just  In  the  rear  of  the  street  car.  The  dis- 
tance between  the  west  rail  of  the  west  street 
car  tcack  and  the  curb  on  the  west  side  of 
First  avenue  was  approximately  20  feet.  At 
the  northwest  comer  of  the  Intersection  of 
Blanehard  street  and  First  avenue,  the  street 
car  stopped  for  the  purpose  of  discharging 
and  receiving  passengers.  After  the  street 
car  again  started,  the  respondent  started  his 
automobile,  and,  while  attempting  to  turn  up 
Blanehard  street  to  the  east,  collided  with 
a  street  car  going  north  upon  the  east  track. 
The  front  end  of  the  automobile  struck  the 
left  front  of  the  street  car.  Each  of  the 
street  cant  mentioned  was  approximately  40 
feet  in  length. 

The  respondent  claims  that  the  street  car, 
.with  which  he  collided,  was  being  operated 
at  an  excessive  rate  of  speed,  and  that  no 
gong  was  sounded,  or  other  warning  of  its 
approach  given. 

Upon  the  question  as  to  whether  the  appel- 
lant company  was  negligent  In  any  particular, 
the  evidence  is  conflicting,  and,  unless  the 
respondent  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  the  verdict  of  the 
Jury  cannot  be  disturbed. 

The  controlling  qsestton,  then,  is  whether 
the  evidence  shows  contributory  negligence 
as  a  matter  of  law.  Upon  the  manner  of  the 
bai^nlng  of  the  accident  the  respondent 
testified  that  when  the  street  car  stopped  at 
the  northwest  comer  of  Blanehard  street  and 
First  avenue,  he  stopped  the  automobile  at 
the  same  place,  and  to  the  rear  of  the  street 
car;  that,  trma  where  he  stopped,  he  could 
see  sonth  to  the  top  of  the  hlU,  or  Virginia 
street  and  First  avenue ;  Uiat  he  lofdwd,  and 
there  was  no  street  car  at  that  time  ap- 
proaching from  the  south;  that,  after  the 
south-bound'  street  car  started  up,  then 
he  storted  the  automobile;  that  the  au- 
tomobile was  started  on  a  low  gear,  and 
ran  not  more  than  4  miles  an  hour  until  it 
got  to  the  Intersection  of  Blanehard  street 
and  First  avenue,  when  It  was  speeded  up  to 
6  or  7  miles ;  that  the  turn  was  made  around 
the  center  point  of  the  Intersection;  that, 
when  he  got  up  to  the  point  where  he  would 
make  the  turn,  the  south-bound  car  was 
about  70  feet  from  him ;  that,  at  this  time, 
he  looked  for  a  north-bound  car,  but  could 
not  see  any  approaching ;  that  the  fnmt  of 
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the  aatomoblle  was  Jurt  tnrnlng  when  he 
looked  agatQ  for  the  norfh-bound  street  car, 
and,  at  this  time,  the  front  of  the  airmo- 
bile was  <Hi  the  south-bound  tra<& ;  Out,  at 
this  time,  from  the  place  where  he  looked,  he 
conld  see  almost  a  block,  and  there  was  no 
north-bound  car  wltbln  his  range  of  vision ; 
that,  subsequent  to  this  time,  he  did  not  again 
look,  but  attempted  to  proceed  np  Blanchard 
street ;  that  the  rtreet  car  struck  the  radia- 
tor, or  the  front  end,  of  the  automobile. 

The  speed  of  this  north-bound  car,  between 
Lenora  street  and  Blanchard  street,  waa  fix- 
ed by  the  respondent's  witnesses  at  from  15 
to  20  miles  per  hour,  which  would  be  la  ex- 
cess of  the  speed  fixed  by  the  dty  ordlfiance. 
If  the  street  car  .was  approaching  Blanchard 
street  at  the  rate  of  20  miles  per  hour,  the 
maxlmnm  fixed  by  any  witness,  then  this  car 
was  approximately  30  feet,  or  less  than  a  car 
length,  from  the  point  of  collision  when  the 
respondent  says  that  he  last  looked.  Taking 
the  respondent's  testimony  that,  when  he  last 
looked,  the  front  end  of  the  automobile  was 
upon  the  south-bound  track,  and  going  at  the 
rate  of  6  or  7  miles  an  hour,  the  front  end 
of  the  car  was  then  only  8  or  10  feet  from 
the  point  where  the  collision  occurred.  If 
the  street  car  was  going  20  miles  an  hour,  It 
would  be  traveling  approximately  three  times 
as  fast  as  the  automobile,  and  would  be  not 
more  Oian  30  feet  from  the  point  of  collision. 

The  question,  then,  Is  reduced  to  whether 
it  Is  contributory  negligence,  as  a  matter  of 
law,  for  the  driver  of  the  automobile  to  at- 
tempt to  cross  the  street  In  front  of  an  ap- 
proaching street  car,  when  the  automobile  Is 
8  or  10  feet  from  the  track,  upon  which  the 
street  car  Is  approaching,  at  a  speed  of  20 
miles  per  hour,  down  a  3.6  per  cent,  grade- 
If  the  respondent  looked,  as  he  claims,  he 
could  not  have  avoided  seeing  the  approach- 
ing street  car.  Taking  Into  consideration  the 
speed  of  the  automobile,  and  its  distance 
fi-om  the  north-bound  track,  and  the  speed  of 
the  street  car,  and  Its  distance  from  the 
point  where  the  collision  occurred,  at  the 
time  when  the  respondent  last  looked,  the  at- 
tempt to  drive  ^e  automobile  across  the 
north-bound  track.  In  front  of  the  approach- 
ing street  car,  was  almost  certain  to  result  in 
a  collision. 

In  principle,  this  case  does  not  materially 
differ  from  Helllesen  v.  Seattle  Electric  Co., 
56  Wash.  278,  105  Pac.  458,  and  Fluhart  v. 
Seattle  Electric  Co.,  65  Wash.  291,  118  Pac. 
51,  and,  upon  the  authority  of  those  cases.  It 
must  be  held  that  the  respondent  was  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  and  therefore  his  action  fails. 

The  }udgm«it  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  dismiss  the  action. 

BIXIS,  C  J„  and  MOUNT  and  GHAD- 
WlCK,  JJ.,  ctmcnr. 


BBABBUBT  t.  NETBBRCDTT  et  sL 
<No.  136600 

(Svvrsme  Ooort  of  WaahingtoD.  April  16, 
1017.) 

1.  PxxAOino  «s»2i6CL>— AimninaeifT— Inco:f- 

SISTENCT. 

Allowing  amendment  of  complaint  Is  not 
error,  although  there  are  statements  In  amend- 
ed^ complaint  Inconeiatent  with  statements  in 
original,  where  the  object  sought  is  the  same. 

[Ed.  Note.— For  other  caaes,  see  Plaadinf, 
Cent  Dig.  H  676-678,  681-688.] 

2.  AfFEAI.  AITD  EBBOB  «S91069(2)--HAKMUEBB 

EbrOR— Pl,EADINO  —  SBPARATB  STATBUENTB. 

In  an  action  to  quiet  title,  refus^  to  reqoire 
plaintiff  to  separately  state  his  causes  of  actios 
on  two  instraments  sought  to  be  set  aside  is 
not  reversible  error,  where  the  execution  of  the 
two  instruments  were  made  for  a  single  and 
continuous  purpose. 

iEd.  Note.~-For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {  4076.] 

3.  LmiTATioN  OF  Actions  €s937(2) — Statutb 
Applicable— Feauu. 

An  action  to  qolet  title,  although  fraud  is 
practiced  in  creatmg  the  cloud,  does  not  fail 
within  Rem.  Code  1915,  {  159,  limiting  actions 
for  relief  od  the  ground  of  fraud  to  three  years. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Acticms,  Cent.  Dig.  {  183.] 

4.  mobtoaobs  «s»87^t— ab80x.utk  dxxd  — 
Pabol  Evidbncb. 

Parol  evidence  Is  always  admissible  to  show 
that  a  deed  absolute  on  its  face  is  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  98.  99,  101,  103-107.] 

6.  Evidbncb  «=»42&— Pabol  Evidbhob— Ai.- 
xbbation  or  iNsrsoioBHTa. 
That  alterations  In  an  absolate  deed  are 

forged  may  be  proved  by  paroL 

[Ed.  Note.— For  other  cases,  see  Btridence. 
Cent  Dig.  §8' 1969-1971,  1973,  1974 J 

6.  Altebation  ov  Instbuuents  4s»17 — Mobt- 

GAQES—RlOHTS  OF  PaHTIBS. 
A  material  alteration  of  a  mortgage  by 
mortgagee  invalidatea  mortgage  as  to  mortgagee 
or  assignees,  even  though  innocent  parties. 

[Ed.  Note.— For  other  case&  see  Alteration  of 
Instruments,  Cent  Dig.  SS  1^-139.] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  Ccmnty;  Ba^b  Kwiiffman. 

Judge. 

Action  by  11  Q.  Bradbury,  as  admioistTV- 
tor  of  the  estate  of  Anls  E.  Hogan,  deceased, 
against  George  M.  Nethercutt  indivliliially 
and  as  administrator  of  the  estate  of  Mary 
C.  Nethercutt,  deceased,  W.  O.  Tumham,  and 
others.  Judgment  for  plalnttCf,  and  defend- 
ants named  appeal.  Affirmed. 

O.  O.  Moore,  of  Spokane,  and  Jay  A.  WUt- 
field,  of  EUensburg,  for  appellants.  Roacoe 
Maddox,  of  Tc^penlsh,  John  H.  Braff,  of 
North  Taklma,  and  L;  J.  Blrdseye,  of  Spo- 
kane, for  respondent 

HOLGOMB,  J.  In  this  action  respondoiT 
Bradbury,  as  administrator  of  the  est&te  of 
Ants  E.  Hogan,  seeks  to  quiet  title  to  certain 
teal  estate  situated  In  Kittitas  county.  Wash- 
by  removing  two  alleged  clouds  thereon  cre- 
ated by  a  certain  deed  and  mortgage.  From 
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a  Judgment  grantliig  respondent  the  relief 
prayed,  appellants  Nethercutt  and  Turnliam 
bave  appealed. 

Bespond^t's  version  of  the  facts,  which 
was  adopted  by  the  court  as  evidenced  by  Its 
judgment  and  which  Is  thoroughly  substan- 
tiated by  the  record,  Is,  In  substance:  Anls 
Hogan  employed  Nethercutt,  an  attorney,  to 
represent  her  In  probatijig  the  estate  of  her 
father,  which  comprised  the  lands  In  con- 
troversy.   One  Smith  was  appointed  admin- 
istrator, and  from  time  to  time  paid  Nether- 
<:utt  sums  of  money  as  fees  and  expenses  in 
administering  the  estate,  and  also  for  a  con- 
test suit  In  which  the  government  contested 
the  title  of  deceased  to  this  land.  Subse- 
quently Nethercutt  represented  to  Anls  Ho- 
gan that  he  could  secure  a  loau  of  $2,000  on 
this  property  from  Turnham.  and  that  to  se- 
cure the  same  she  should  execute  a  note  and 
mortgage  on  the  premises  In  question  In 
Turnham's  favor,  which  later  she  did  on  the 
representation  of  Nethercutt  that  he  would 
hold  these  Instruments  and  not  deliver  them 
until  the  payment  to  her  by  Tamham  of  the 
consideration  mentioned.    Some  time  later 
she  was  informed  by  Nethercutt  that  Turn- 
ham  could  raise  only  $750,  which  he  (Neth- 
«rcntt)  would  accept  as  his  fee,  but  that  she 
must  make  a  deed  to  Nethercutt  and  Turn- 
ham  of  one-half  of  the  lands  In  question  to 
be  hold  in  escrow  and  not  delivered  until 
the  $750  should  be  advanced.   No  money  was 
ever  so  advanced  to  her  by  Turnham  subse- 
quent to  the  execution  of  these  instruments, 
and  It  plainly  appears  that  the  name  of  Turn- 
ham, as  payee  and  mortgagee  of  the  note  and 
mortgage,  respectively,  was  e.^ised,  and  the 
name  of  O.  M.  Nethercutt  inserted  In  lien 
thereof,  and  also  that  the  name  of  Turnham 
was  erased  as  one  of  the  grantees  in  the 
deed,  thus  leaving  Nethercutt  the  sole  gran- 
tee.  The  ground  upon  which  the  relief  was 
prayed  in  this  action  was  that  these  trans- 
actions constituted  a  fraudulent  scheme,  and 
that  the  alterations  constituted  forgeries  and 
rendered  the  Instruments  void. 

[1]  Many  assignments  of  error  are  urged 
by  appellants,  the  first  one  being  that  the 
court  should  not  have  allowed  respondent  to 
amend  its  complaint  because  the  allegations 
of  the  original  and  the  second  amended 
coDQplalnt  were  diametrically  opposed  to  each 
other.  While  -there  were  some  Inconsistent 
statements  in  the  two  pleadings,  the  object 
sought  In  both  complaints  was  the  same,  and 
tbis  court  has  never  held  that  inconsistent 
statements  could  not  be  made  in  successive 
pleadings  of  the  same  kind.  Hadevis  v.  .Nut- 
ting. 43  Wash.  40,  86  Pac.  197;  1  Suther- 
land's Code  Pleading,  Practice  &  Forms,  472. 

12]  Complaint  is  also  made  tbat  the  court 
erred  in  refusing  to  require  respondent  to 
separately  state  the  causes  of  action  alleged 
ia  the  second  amended  complaint  Granting 
tliat  the  complaint  sought  to  set  aside  two 


instruments  for  the  purpose  of  quletlDg  title 
to  the  premises  in  question  and  that  the 
more  orderly  method  of  pleading  w»uld  re- 
quire that  each  be  separately  stated  as  a 
cause  of  action,  yet  the  execution  and  altera- 
tion of  these  two  Instruments  were  made  for 
a  alngle  and  continuous  purpose,  which  ran 
through  the  entire  transaction,  and  It  was 
therefore  at  least  not  reversible  error,  as  ap- 
pellants  were  not  prejudiced  thereby. 

[3]  Error  Is  also  assigned  because  appel- 
lants' demurrer  to  the  second  amended  com- 
plaint was  overruled,  it  being  appellants'  con- 
tention that  the  basis  of  this  action  was 
fraud,  and  that  this  case,  therefore,  falls 
within  Rem.  1915,  Code  f  169,  which  limits 
actions  for  relief  upon  the  ground  of  fraud 
to  a  period  of  three  years.  But  the  grava- 
men of  tills  action  is  to  quiet  title  and,  even 
though  fraud  Is  practiced  In  creating  the 
cloud,  It  Is  not  subject  to  the  three-year  lim- 
itation In  actions  for  relief  on  the  ground  of 
fraud,  as  shown  by  the  following  quotation 
from  Wagner  v.  Law,  3  Wash.  500,  128  Pac. 
1109,  15  L.  R.  A.  784,  28  Am.  St  Rep.  66: 

"It  cannot  be  conduded  that  an  action  to  re- 
move a  cloud  falls  within  the  atatnte  of  limita- 
tions for  actions  for  relief  upon  the  ground  of 
fraud,  for  there  may  be  clouds  upon  the  title 
without  tiie  aid  of  fraud." 

[4,  S]  Because  the  deed  in  question  was  ab- 
solute on  its  face  appellants  contend  that  it 
was  error  to  admit  parol  testimony  to  the 
effect  that  the  deed  was  to  be  held  by  Neth- 
ercutt in  escrow.  While  it  is  no  doubt  the 
rule  that,  where  a  deed  absolute  on  its  face 
Is  delivered  to  the  grantee,  it  Is  not  proper 
to  show  by  parol  that  tbe  parties  did  not 
contemplate  a  delivery  till  the  happening  of 
a  certain  contingency,  yet  in  the  case  at  bar 
It  fairly  appears  from  the  record  that  this 
deed  was  intended  as  a  mortgage,  which  fact 
can  always  be  proven  by  parol.  And  it  is 
equally  positive  that  alterations  can  be  shown 
by  parol  to  have  been  gorged,  as  otherwise  a 
forged  instrument  would  have  the  same  sta- 
tus and  validity  as  a  genuine  one. 

[8]  This  conclusion  also  disposes  of  ai>- 
pellants'  argument  that,  even  though  an  al- 
teration was  made  In  the  deed  after  the  exe- 
cution and  after  title  thereby  was  vested  In 
the  grantee,  its  operation  as  an  executed  con- 
tract Is  not  affected  thereby.  If,  as  we  have 
decided,  it  was  Intended  as  a  mortgage,  no 
legal  tlUe  was  ever  vested  In  the  grantee 
and — 

"although  a  mortgage  is  in  form  a  conveyance 
of  title,  it  is  in  reality  but  a  security  for  the 
payment  of  money,  and  a  material  alteration  of 
the  mortgage  by  the  mortgagee  annuls  the  in- 
strument as  a  lien  upon  the  property,  and 
iikewiae  prevents  proceedingB  for  its  foreclosure, 
even  by  an  innocent  assignee."   2  O.  J.  1187. 

The  decree  la  jnst  and  r^ht  AiBrmed. 

ELLIS,  O.  J.,  and  MOUNT  and  PABKBB, 
JJ.,  concur. 
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W.  B.  HUTCHINSON  INV.  CO.  t.  WOMAN'S 
TIXCHANGE  et  al.    (No.  13776.) 

(Supreme  Court  of  Washington.    April  12, 
,  19X7.) 

Landlobd  and  Tenant  «=»291(2)— Notick  to 

SUBBENDBB— SEBTIOB  ON  COBTO&LTION  TEN- 
ANT. 

Service  b7  landlord  on  corporation  tenant  of 
notice  to  surrender  possession  being  in  strict 
compliance  wilii  Rem.  &  Bal.  Code,  {  814,  is 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  M  m&-i225;  Appeal  and 
Error.  C^t  Dig.  |  4768.] 

Department  I.  Appeal  from  Superior 
Court,  KiDg  CouDty ;  W.  H.  Jackson,  Judge, 

Action  by  the  W.  B.  Hutchinson  Invest* 
ment  Company  against  the  Woman's  Ex- 
change and  others.  Ftoqi  an  adverse  Judg- 
ment, the  named  defendant  appeals.  Ai- 
firmed. 

G.  O.  Israel,  of  Seattle,  for  ai^llant  Ar- 
thur H.  Hutdiinaon,  ot  Seattle,  for  respond- 
ent. 

WEBSTER,  J.  This  Is  an  action  for  an 
unlawful  detainer  brought  by  the  W.  B. 
Hutchinson  Investment  Company,  a  corpo- 
ratlo.n,  against  Alfred  W.  Seymour  and  Fan- 
ny M.  Seymour,  his  wife,  and  the  "Woman's 
Exchange,  a  corporation  of  which  Fanny  M. 
Seymour  was  president  and  business  manager. 
The  demised  premises  consisted  of  a  flat  on 
the  third  floor  of  the  Estabrook  building  lo-' 
cated  at  211  Union  street  In  the  city  of  Seat- 
tle. The  court  dismissed  the  action  as  against 
Alfred  W.  Seymour  and  Fanny  M.  Seymour, 
but  rendered  judgment  against  appellant  the 
Woman's  Exchange. 

The  only  question  for  consideration  is  the 
sufficiency  of  the  service  of  the  notice  to 
surrender  possession  of  the  premises.  The 
court  made  the  following  finding,  which  ap- 
pellant concedes  is  correct: 

"That  Arthur  H.  Hutchinson  tried  to  find 
some  person  at  the  residence  of  the  said  defend- 
ants at  flat  1  on  the  third  floor  of  the  Estabrook 
building,  comer  of  Second  avenue  and  Union 
street,  Seattle,  King  county.  Wash.,  and,  being 
unsuccessful,  made  service  upon  all  of  the  occu- 
pants collectively  and  Individually  by  affixing 
upon  the  separate  doors  two  separate  notices  as 
above  mentioned  and  by  mailing  a  separate  copy 
of  the  said  notice  directed  to  all  these  defend- 
ants, Alfred  W.  Seymour,  Fanny  M.  Seymour, 
and  the  Woman's  Exchange,  a  corporation,  by 
placing  three  copies  of  the  said  notice  in  three 
separate  envelopes,  scaled  and  stamped  with 
both  a  regular  two-cent  stamp,  and  also  regis- 
tered in  three  separate  directed  envelopes,  one 
to  Fanny  M.  Seymour  and  one  to  Alfred  W. 
Seymour  and  one  to  the  Woman's  P^xchan^e,  a 
'corporation,  addressed  to  211  Union  street,  Seat- 
tle, King  county,  Washington,  and  deposited  the 
same  in  the  post  office  «£  Seattle  on  February 
5th,  1916." 

Rem.  &  BaL  Code,  S  814,  provides : 
"Service  of  any  notice  provided  for  in  this  act 
may  be  had  upon  a  corporation  by  delivering  a 
copy  thereof  to  any  officer,  agent  or  person  having 
charge  of  the  business  of  such  corporation,  at 
the  premises  unlawfully  held,  and  in  case  no 


such  officer,  agent  or  person  can  he  found  upon 
such  pr^iums,  then  service  may  be  had  by  affix- 
ing a  copy  of  such  notice  in  a  conspicuous  place 
upon  said  premises  and  by  sending  a  copy 
through  the  mail  addressed  to  such  corporation 
at  the  place  where  said  premises  are  situated. ** 

The  service  in  this  case  was  In  strict  com- 
pliance with  the  provisions  of  the  statute, 
and  was  clearly  snfflclent  Smith  v.  Seattle 
Camp  No.  69  W.  O.  W.,  BT  Wash.  657, 107  Pac: 
372. 

AflSrmed. 

ELLIS,  0.  J.,  and  OHADWICK  and 
MAIN,  JJ.,  ccmcur. 


VANASSB  LAND  CO.,   Inc,  v.  HEWITT 
et  uz.    (No,  13906.) 

(Supreme  Court  of  Washington.    April  13, 

1917J 

1.  Execution  ®=>290— Pubohaseb  fob  Ezs- 

CUnON— PUBCIZASEB— FaILUBB  OF  TiTLE. 

Where  a  judgment  creditor  transferred  sher- 
IffB  certificates  of  lands  sold  on  execution  to  de- 
fendant in  return  for  promise  to  pay  certain 
amount  if  land  was  redeemed  and  another 
amount  if  sheriffs  deeds  were  issued,  which  was 
Bubsefiuently  done,  but  the  execution  and  sale 
were  later  set  asiae,  subject-matter  of  the  con- 
tract ceased  to  exist,  and  tiw  credltm:  could  not 
recover  thereon. 

[Ed.  Note.— For  Other  cases,  see  Bzecntlon, 
Cent  Dig.  |  827,] 

2.  Covenants  ^=>108(1)— Constbuction  ow 
Contract— Rettjenino  Deeds  to  Vendor, 

Where  a  vendor  agreed  to  prosecute  or  de- 
fend any  suit  necessary  to  vest  title  in  the  pur- 
chaser, the  purchaser,  who  had  a  substantial  in- 
terest in  the  property,  was  not  delinquent  In  not 
returning  the  evidences  of  title  to  the  vendor  so 
he  could  defend  such  a  suit  in  his  own  name, 
where  no  request  for  such  return  was  made^ 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  SS  175,  179.  1S2-1S5.] 

8.  Vendor  and  Pubchabgb  «=»214(1>— Con- 
tetances  to  Thibd  Pabtt— ErracT. 
WTicre  the  vendor  consents  in  writing  to  the 

purrfiaaer  conveying  to  a  third  party,  a  subse-. 

quent  assignee  of  the  vendor  cannot  sue  uprai 

the  contract  of  purchase, 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  (S  436,  437.  442.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  the  Vanasse  Land  Company,  In- 
corporated, against  Henry  Hewitt,  Jr.,  and 
Rocina  L.  Hewitt,  his  wife.  Judgment  for 
defendants,  and  plaintiff  appeals.  Atflrmed. 

W.  F.  Hays  and  O,  E.  Claypool,  both  of 
Seattle,  for  appellant  T,  Ii,  Stiles  and  B. 
R.  York,  both  ct  Tacoma,  fbr  respondents. 

PER  CURIAM.  On  November  19,  1908, 
W.  F.  Hays,  of  Seattle,  and  Henry  Hewitt, 
Jr.,  entered  Into  the  following  contract: 

"Tacoma,  Wash.,  November  19,  1908. 
"This  memorandum  witnesseth  that:  Where- 
as, W.  F.  Hays  of  Seattle,  Washington,  has 
this  day  asi^igned  all  his  right,  title,  and  interest 
to  Henry  Hewitt,  Jr.,  in  certificates  of  purchase 
of  certaiD  timber  lands  Bold  by  the  wierifT  of 
Ska^t  county,  and  also  by  the  sheriff  of  What- 
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com  county,  and  also  the  Bh»ifl  of  Eins] 
county,  in  purauance  of  a  judgment  in  favor  of 
the  said  Hays  in  King  county  court  of  June  13, 
1908,  in  Cause  No.  5«)87.  In  consideration  for 
which,  tlie  said  Hewitt  has  this  day  paid  said 
Hays  the  full  sum  of  forty-seven  thousand  five 
hundred  ($47,600.00)  dollars,  and  in  the  ovetit 
that  the  lands  conveyed  by  said  certificates  be 
redeemed  thereunder  said  certificates,  then  the 
said  Hewitt  is  to  pay  said  Hays  the  further 
sum  of  forty-two  tfioosand  five  hundred  ($42,- 
500.00)  dollars,  but  if  said  lands  shall  not  be 
redeemed  and  the  sheriff  of  said  respective 
counties  shall  execute  his  deed  for  said  lands, 
the  said  Hewitt  hereby  agrees  to  hold  for^the 
said  Hays  an  undivided  one-half  interest  there- 
to, and  be  shall  then  pay  to  said  Hays,  when  ti- 
tle thereto  shall  have  been  perfected,  the  said 
sum  of  forty-two  thousand  five  hundred  ($42,- 
500.00)  dollars.  Said  Hays  is  to  prosecute  any 
suit,  action,  or  defense  that  may  be  necessary 
in  the  premises,  to  finally  vest  title  to  said 
lands  in  the  said  Hewitt  or  the  payment  to  him 
of  the  full  amount  of  said  judKment  with  its 
interest  and  costs.  Said  Hewitt,  in  the  event 
that  he  shall  take  title  as  aforesaid,  to  execute 
to  said  Hays  or  his  assigns  a  good  and  snffident 
dce<l  to  the  nndivided  one-half  interest  in  said 
lands.  In  the  event  title  to  said  lands  finally 
vests  in  said  Hewitt  said  Hewitt  is  to  deed  to 
snid  Hays  one-half  thereof,  and  to  pay  the  fur- 
ther sum  of  $42,600.00,  this  to  be  in  full" 

Although  the  contract  recites  the  payment 
of  $47,500  In  money,  only  $2,500  was  paid, 
in  June,  1008,  Hays  attached  certain  prop- 
erty as  the  property  of  M.  N.  Richardson  et 
al.,  and  toolt  a  default  Judgment,  which,  with 
interest  and  costs,  aggregated  aboot  $87,000. 
Tliere  can  be  no  question  that,  at  the  time 
the  contract  between  Hays  and  Hewitt  was 
entered  Into,  both  parties  assumed  that  the 
judgment  was  a  valid  lien  upoii  the  lands 
which  had  been  attached  and  which  Hays 
had  bid  in  at  execution  sale.  The  legal  effect 
of  the  contract  was  that  Hays,  who  did  not 
deal  in  timber  lands,  sold  the  lands,  subject 
to  redemption,  to  Hewitt,  who  did  deal  in 
such  property.    After  the  time  for  redemp- 
tion had  passed,  the  sheriff  executed  deeds 
to  Hewitt  who,  with  the  consent  of  Hays, 
conveyed  the  land  to  the  Sumpter  Lumber 
Company,  an  Oregon  corporation.    It  after- 
wards being  made  to  aptear  that  the  execu- 
tion had  been  improvldently  issued  because 
title  to  the  land  was  not  In  the  execution  de- 
fendants, it  was  vacated  by  the  superior 
court.   Upon  appeal,  this  court  sustained  the 
order  vacating  the  judgment    Hays  v.  Pea- 
vey,  64  Wash.  78,  102  Pac.  889.   Hays  there- 
after conveyed  to  appellant  all  his  interest 
in  the  contract,  and  suit  is  brought  against 
Mewitt  to  recover  the  amount  alleged  to  be 
due  under  the  oontract  wbich,  with  interest, 
is  $127,800. 

After  a  trial  upon  issues  Joined,  Judgment 
was  rendered  in  favor  of  defendants.  Appel- 
lant seeks  to  sustain  a  right  of  recovery  upon 
several  grounds,  but  stripped  of  verbiage  and 
detail,  they  all  rest  in  the  contentions  that 
Hewitt  got  all  he  ever  contracted  for,  that  is, 
slieriff's  deeds  to  the  property,  and  that  the 
vacation  of  the  Judgment  upon  which  the 
sales  rested  is  no  defense  In  law  to  an  action 
on  the  contract;  that  U  lie  was  not  satisfied 


wltli  the  'titles"  evidenced  by  the  sheriff's 
deeds,  he  should  have  made  the  certificates, 
or  the'  sberifTs  deeds,  over  to  Haya,  so  as  to 
enable  him  to  "perfect"  the  title  instead  of 
placing-  them  on  record  as  he  did,  and  there- 
after conveying  the  land  to  a  third  party, 
thus  putting  it  beyond  the  power  of  Haya  to 
furnish  a  better  title. 

[1]  We  think  the  trial  court  arrived  at  a 
correct  ooncluslon.  Xbe  rights  of  the  parties 
are  to  be  measured  by  the  contract.  It  Is  in 
writing,  and  its  intent  is  manifest.  The  sub- 
ject-matter of  the  contract  was  the  sale  and 
purchase  of  certain  lands  against  which  there 
appeared  to  be  a  lien  of  a  valid  Judgment. 
That  title  would  fail,  other  than  by  redemp- 
tion, seems  not  to  have  occurred  to  either 
party.  Now  for  causes  entirely  l>eyond  the 
control  of  Hewitt,  causes  chargeable  to  Ha,>'s' 
omissions  and  oversights,  if  chargeable  to 
any  one,  the  title  failed.  The  subject-matter 
of  the  contract  ceased  to  exist,  and  Hewitt 
is  not  liable  either  to  Hays  or  his  assignee, 
unless  it  can  be  satd  that  he  is  responsible 
for  the  failure  of  the  title. 

[2,  3]  Hewitt  made  the  contract,  conveyed 
the  laud  to  the  Sumpter  Company,  and  de- 
fended the  title  with  the  full  knowledge  of 
Hays,  If  not  with  his  consent  and  under  bis 
direction  and  advice.  He  cannot  be  held  be- 
cause he  did  not  reconvey  to  Hays.  He  had 
paid  $2,500  In  money,  and  had  agreed  to  pay 
$0:^,5(}0  more  if  the  title  was  perfected,  and, 
under  certain  conditions,  to  convey  an  un- 
divided one-half  of  the  lands  to  Hays.  His 
interest  was  as  material  as  was  that  of  Hays. 
He  cannot  be  charged  as  a  delinquent '  be- 
cause be  did  not  reconvey  such  evidences  of 
title  as  he  had,  so  that  Hays  oonld  carry  on 
tbe  litigation  attending  this  transaction  In 
bis  own  name.  It  does  not  appear  that  Hays 
ever  demanded  that  the  certificates  be  re- 
assigned to  him,  or  that  Hewitt's  title  be 
made  orer.  Nor  does  It  aroear  that  he  ever 
appeared,  or  offered  to  appear,  In  bis  own  be- 
half In  any  of  tb»  proceedings  wbere  tbe 
rights  of  the  parties  under  Qie  contract  were 
involved.  Nor  Is  it  made  to  appear  wherein 
the  title  would  have  been  made  good  In  bis 
bands  while  bad  In  the  bands  of  bis  as- 
signee. Moreover,  the  complaint  alleges  that 
the  title  was  put,  and,  as  between  tbe  parties. 
Is  now  In  a  third  party,  all  with  tbe  written 
consent  of  Hays,  and  for  that  reason.  If  for 
DO  other,  the  complaint  does  not  state  a 
cause  of  action. 

Respondents  did  not  buy  caveat  emptor. 
The  subject-matter  of  the  contract  having 
failed,  there  is  no  object  to  which  the  doc- 
trine of  caveat  emptor  can  apply.  Hays  sold 
nothing,  and  Hewitt  bought  nothing.  The 
one  financed  a  hope.  The  other  discounted 
the  issue  of  a  possible  lawsuit.  As  it  tran- 
spired, and  as  It  was  held  by  this  court,  there 
was  no  title  In  Hays,  either  actually  or  in 
expectancy.  The  fund  out  of  which  the  par- 
ties expected  to  reap  a  rich  harvest  having 
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been  exhansted,  we  know  of  no  rale  of  law 
tbat  oonld  be  apiHied  to  the  facts  In  tbls 
case  that  will  pemlt  tbem  to  ptey  upon  each 
other.  Appellant  stands  In  the  ahoea  of 
Hays,  and  will  take  nothing. 
Affirmed. 


STATB  ex  tel.  JTOSTEB  t.  BUPSBIOB^ 
COUBT  FOB  GL4BKB  COUNTX 
et  aL   (No.  14025.) 

(Supreme  Court  of  Washuigton.    April  13, 
1917.) 

Judges  <&=>51(2)  —  Disquaufioatiok — Time 

07  Making  Objection. 
A  divorced  father's  application  for  modifi- 
cation of  a  decree  awarding  custody  of  his 
child,  made  a  year  after  the  divorw  decree,  i& 
not  merely  a  continuance  ot  the  divorce  ac- 
tion, but  a  separate  "proceeding"  witbin  Rem. 
Code  1&16,  S  209^1.  authoriziiv  the  disquali- 
ficaticm  of  judges  for  bias  before  action  is  taken 
in  the  proceedinir. 

[Bd.  Note.— For  other  eases,  see  Judges,  Gent 
Dite.  1226.1 

D^rtment2.  Application  hy  the  State  on 
the  relation  of  Carl  W.  Foster,  for  a  writ  of 
mandate  o^lnst  the  superior  court  of  the 
State  of  ashlngton  for  Clarke  County,  and 
B.  H.  Back,  Judge  thereof.   Writ  Issued. 

Edgar  Swan,  of  Vancouver,  {or  appellant. 
L.  M.  Bnm^  of  TancouTO',  for  reapoidenta. 

PARKEB,  J.  The  relator,  Carl  W.  Foster, 
seeks  a  writ  of  mandate  In  this  court  to  com- 
pel the  superior  court  for  Clarke  county  and 
B.  H.  Back,  Judge  thereof,  to  cause  to  be 
heard  by  another  Judge  his  application  for  a 
modiScation  of  the  decree  of  divorce  rendered 
by  that  court  In  the  case  of  Marie  E.  Foster 
V.  Carl  W.  Foster,  in  so  far  as  the  decree 
deprives  him  of  the  custody  of  his  child.  The 
application  for  change  of  Judge  was  made 
under  seetions  20&— 1  and  209—2,  Bern.  Code. 

The  facts  appearing  In  the  record  before 
us,  which  Includes  the  answer  and  return  of 
Judge  Hack  to  our  alternative  writ  of  man- 
date, may  be  summarized  as  follows:  On 
Novranber  6,  1915,  In  the  superior  court  for 
Clarke  county,  Hon.  B.  H.  Back  presiding  as 
Judge  thereof,  there  was  rendered  a  decree  of 
divorce  upon  relator's  aoswer  and  cross-com- 
plaint in  that  certain  action  therein  pending 
In  which  Marie  E.  Foster  was  plaintiff  and 
Carl  W.  Foster,  this  relator,  was  defend- 
ant, which  decree  dissolved  the  bonds  of 
matrimony  theretofore  existing  between  them 
and  disposed  of  their  minor  child  as  follows: 

"It  is  further  by  the  court  ordered  that  the 
minor  child  of  plaintiff  and  defendant,  to  wit, 
Ellen  Foster,  be  and  she  is  hereby  Dcrmanently 
ordered  into  the  care,  custodv  and  control  Ot 
F.  Tj.  Bathea  and  Mattie  Bathea.  his  wife,  of 
Clarke  county,  Wash." 

The  divorce  was  awarded  to  relator  be- 
cause of  cruelty  on  the  part  of  plalntUf ;  but, 
the  court  concluding  that  neither  of  the 
parties  was  a  fit  person  to  have  the  care  and 


custody  of  the  child.  It  wu  disposed  at  as 
aboTB  noticed.  Tbia  aubstance  of  the  ctmrt'a 
finding  touching  relator's  fitness  to  have  the 
custody  of  the  child  Is: 

•rrhat  the  defendant.  Carl  W.  Foeter,  Is  of 
weak  and  vacillating  character,  of  ^ovenly  and 
shiftleas  habits  and  tendencies,  has  never  beea 
able  to  provide  a  suitaUe  home  for  tlie  afore- 
said minor  child.  EUlen  Foster,  and  has  not 
now  any  suitable  place  to  care  for  or  ke^  said 
child.  •  •  ' 

There  was  no  finding  made  that  he  was 
otherwise  unfit  to  have  the  custody  of  his 
child.  On  December  13. 1916,  whldi  it  will  be 
noticed  was  more  than  one  year  after  the 
rendering  of  the  decree  of  divorce,  relator 
filed  in  the  superior  court  for  Clarke  coun- 
ty his  petition,  entitling  It  as  in  the  divorce 
action,  reading  as  follows: 

"Oomes  now  the  petitioner.  Cari  W.  Foster, 
defwdant  in  the  above-entitled  action,  and  rep- 
resents to  the  court  as  follows:  (V>  That  he  is 
now  a  resident  of  the  county  of  C^rke  and  state 
of  Washington.  (2>  That  he  is  the  father  of 
the  minor  child.  EUai  Foster,  named  in  the 
decree  entered  herein  on  November  8,  1915. 
(3)  That  he  is  now  employed  at  eood  wages 
and  is  able  and  willing  to  provide  a  good  home 
for  his  said  minor  child  and  to  give  her  VTOfteT 
care  and  maintenance.  (4)  That  he  is  a  fit 
and  proper  person  to  have  the  care  and  custody 
of  said  child,  and  that  It  is  for  the  best  interests 
of  said  child  that  she  now  he  awardecl  to  the 
care  and  custody  of  this  p^tioner.  (5)  l%at  in 
said  decree  it  was  provided  t^t  said  child  bs 
amirded  to  the  care  and  custody  of  parties  other 
than  th©  parents  of  said  child.  Wherefore  this 
petitioner  prays  that  said  decree  be  modified  and 
that  said  child  be  now  awarded  to  the  care  and 
custody  of  this  petitioner." 

Soon  after  the  filing  of  this  petition  and 
before  any  order  or  ruling  of  any  nature  In 
connection  therewith  had  been  asked  for  or 
was  made  by  the  superior  court  or  by  Hon. 
B.  H.  Back.  Judge  thereof,  relator  filed  in 
the  proceeding  hks  motion  asking  for  a 
chnnge  of  Judge,  accompanied  ia/y  hU  affidavit 
stating: 

"That  Judge  B,  H.  Ba(^  of  said  court  before 
whom  aaid  matter  is  ponding  is  prejudiced 
Rfrainst  said  defendant,  and  sold  defendant  be- 
lieves he  cannot  havs  a  fair  and  impartial  trial 
of  said  case  before  said  judge." 

Thereafter  on  March  6,  191T,  Judge  Back 
entered  an  order  denyTng  relator's  applica- 
tion for  change  of  judge,  and  thereupon  re- 
lator commenced  this  proceeding  seeking  to 
compel  such  chnnge  by  a  writ  of  mandate. 

No  contention  is  made  but  that  the  motion 
and  affidavit  for  change  of  Judge  filed  by 
relator  Is  sufficient  both  In  form  and  sub- 
stance to  entitle  him  to  have  the  question 
presented  to  the  court  by  his  petition  tried 
by  some  Judge  other  than  Judge  Back,  It 
his  motion  and  affidavit  have  been  timely 
filed,  and  the  question  of  liie  modification 
of  the  divorce  decree  In  so  far  as  It  disposes 
of  the  custody  of  the  child  Is  a  "proceeding" 
wlttiln  the  meaning  of  section  209 — ^1,  Rem. 
Code,  which  In  so  tar  as  we  need  b«*e  no- 
tice Its  language  reads; 
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"No  jadfc  of  a  inperior  court  of  the  state  of 
Washington  shall  Bit  to  hear  or  try  any  action 
or  proceeding  when  it  shall  be  eBtabliahed,  aa 
hereinafter  provided,  that  such  judge  is  prej- 
udiced against  any  party  or  attorney,  <»r  the 
interest  of  any  party  ac  attorney  appearinc  in 
snch  cause." 

Counsel  for  respondent  contends  that  re- 
lator's fti^Ucation  for  change  of  Jndge  has 
not  been  timely  made  and  Invokes  those  de- 
cisions of  this  court  holding  In  substance 
that  to  become  available  snch  an  application 
must  be  made  before  the  trial  Jodge  has  had 
presented  to  him  for  bis  decision  some  ques- 
tion In  the  action  or  proceeding  upon  which 
question  the  applicant  has  been  heard  or  had 
an  opportunity  to  be  heard,  citing  State  ex 
rei:  Lefebvre  v.  Clifford,  65  Wash.  813,  118 
Pac.  40;  Fortaon  Shingle  Co.  t.  Skaglaud, 
77  Wash.  8,  137  Pac.  304;  Nance  v.  Woods, 
79  Wash.  188,  140  Pac.  323;  State  ex  tel. 
Nixon  V.  Superior  Court,  87  Wash,  603,  152 
Pae.  1.  This  contention  proceeds  vjton  the 
theory  that  relator's  petition  for  modifica- 
tion of  the  decree  of  divorce  touching  the 
custody  of  the  child  Is  not  the  commencement 
of  a  "proceeding"  within  the  meaning  of 
section  209—1,  Rem.  Code,  but  merely  calls 
for  the  exercise  of  the  court's  continuing 
jurisdiction  In  the  divorce  action,  and  that 
therefore  relator's  right  to  a  change  of  Judge 
has  been  abandoned  by  his  failure  to  ask 
for  such  change  at  the  beginning  of  the 
divorce  action,  before  Judge  Back  was  called 
upon  to  decide  any  qneatlon  presented  there- 
in. It  is  true,  as  pointed  out  by  counsel  for 
respondent,  that  the  jurisdiction  of  the  trial 
court  in  a  divorce  action  is  generally  held  to 
continue  after  the  rendering  of  a  final  de- 
cree therein  in  bo  far.  as  the  custody  of  chil- 
dren is  concerned,  and  that  the  decree  may 
Ire  modified  touching  the  custody  of  children 
as  changed  conditions  may  arise  and  be 
shown  thereafter,  and  that  sudi  modification 
may  be  brought  about  np<m  the  petition  of 
any  interested  party  and  the  giving  of  notice 
to  other  interested  parties,  giving  them  an 
opportunity  to  be  beard  upon  the  question  so 
presented.  We  think  it  does  not  follow  there- 
from that  the  word -"proceeding"  as  used  in 
lotion  200—1  means  only  such  a  proceeding 
as  is  entirely  apart  from  some  other  action, 
bat  that  it  includes  a  proceeding  in  a  divorce 
action  after  the  rendering  of  a  final  decree 
therein,  which  calls  for  the  determination  of 
the  Question  presented,  such  as  the  custody 
of  a  child,  upon  a  new  and  dlffermt  state  of 
facta  arl^g  after  the  rendering  of  the  de- 
cree  In  the  action.  Snch  a  proceeding,  while 
in  a  sense  in  the  ori^nal  action  and  calling 
for  the  continued  exetdlae  at  the  court's  Ju- 
risdiction In  the  action,  calls  fOr  the  trial  of 
Issues  which  were  not  and  coold  not  be  tried 
In  the  divorce  action  or  disposed  of  by  the 
final  decree  rendered  therein,  because  the  is- 
sues presented  by  such  a  petition  for  modifi- 
cation and  snch  answer  as  may  be  made 
thereto  pertain  to  new  rights  resting  upon 


new  facts  occurring  after  the  rendering  of 
the  final  decree.  The  decree  is  no  less  final 
In  its  effect  as  to  all  rights  existing  at  the 
time  of  its  rendering.  As  said  by  this  court 
in  Eoontz  t.  Koonts,  25  Wa«h.  336,  343,  65 
Pac.  S4d,  quoting  with  approval  if^m  Du- 
bois T.  Johnson,  96  Ind.  6: 

"A  decree  of  the  superior  court,  which  deter- 
mines the  custody  of  infant  children,  from  which 
no  appeal  has  Iwen  taken,  is  conclusive  upon  the 
court  which  rendwed  the  decree  and  upon  all 
other  courts,  in  the  abamce  of  a  material 
chanfTe  In  the  con^tiim  and  fitness  of  the  par* 
ties,  or  the  requirunents  for  the  welfare  (tf  the 
child." 

These  obserratlonB,  we  think,  render  it 
plain  that  the  new  Issue  to  be  tried  Is  con- 
nected with  the  original  divorce  action  as  a 
matter  of  form  only,  tor  the  puipose  of  ont- 
troUing  the  procedure  which  the  matter 
may  be  brought  before  the  court  for  dLqKwt- 
tlon.  True,  tt  does  not  require  process  In  the 
nature  of  a  formal  summons  as  in  the  com- 
moueihent  of  a  civil  action  to  bring  the  par- 
tles  before  the  court,  but  manifestly  notice 
of  such  nature  as  furnishes  interested  parties 
an  opportunity  to  be  heard  must  be  given 
before  the  court  can  rightfully  try  the  new 
issues  so  raised. 

In  Bedolfe  v.  Bedolfe.  71  Wash.  60,  127 
Pac.  694,  where  there  was  involved  the  ques- 
tion of  the  right  of  a  party  to  a  divorce  pro- 
ceeding to  have  the  decree  modified  after 
its  entry  touching  the  cnstody  of  a  minor 
child,  Judge  Qose,  speaking  for  the  court 
upon  the  question  of  the  right  to  change  of 
judge  under  this  statute,  said: 

"It  ia  next  argued  that  an  applicatfoii  for  the 
modification  of  a  decree  in  a  divorce  action  is  a 
continuation  of  the  original  case,  and  hence 
that  the  statute  does  not  apply.  We  think  the 
premise  is  sound,  but  that  the  conclusion  does 
not  follow.  The  statute  in  positive  terms  tM*o- 
videa  that  no  judge  of  a  superior  court  'shall 
sit  to  hear  or  try  any  action  or  proceeding*  when 
his  prejudice  shall  have  been  established  In  the 
manner  therein  provided.  •  •  •  This  is  a 
proceeding  in  the  ori^ual  action.  The  ori»;inal 
decree  was  entered  on  the  8th  day  of  Ma^,  1911. 
The  petition  in  this  proccwdias  was  filed  in  Feb- 
ruary, 1!)]2.  After  the  ori^unl  case  had  gone  to 
final  Judgment,  the  statute  became  applicable  to 
any  subsequent  proceeding  In  the  oiiginal  case." 

Counsel  for  respondent  Insists  that  these 
remarks  were  unnecessary  to  the  decision  in 
that  case  In  view  of  the  fact  that  the  change 
of  Judge  bad  actually  been  granted  and  It 
was  the  other  party  who  was  Insisting  that 
such  change  was  granted  without  authority. 
However  that  may  be,  we  are  constrained  to 
adopt  this  as  the  sound  view  of  the  law  ap- 
plicable to  proceedings  of  this  nature. 

The  reasoning  of  our  decision'  In  Cooper  v. 
Coc^,  83  Wash.  86,  146  Pac.  66,  Is  in  har- 
mony with  and  lends  some  support  to  this 
view,  though  that  case  Is  distinguishable 
from  this.  Our  decision  in  State  ex  reL 
Russell  T.  Superior  Court,  77  Wash.  631,  138 
Ifac.  291,  may  be  regarded  as  also  lending 
some  support  to  the  conclusion  we  here  reacK- 
though  not  exactly  In  point    That  was  a 
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contempt  proceeding  wberein  It  was  sought 
to  punish  a  person  for  acts  committed  out 
of  the  presence  of  the  court  In  violation  of 
an  order  of  the  court  made  In  an  action. 
Change  of  judge  was  sought  under  the  pro- 
visions of  section  20&— 1,  Rem.  Code,  and 
denied  by  the  trial  court.  It  was  there  held 
that  the  trial  court  was  in  error  in  denying 
the  change  of  judge  asked  for,  and  It  was 
compelled  by  writ  of  mandate  to  grant  the 
change;  this  court  proceeding  upon,  the 
theory  that  the  "proceeding"  was  one  within 
the  meaning  of  section  209—1.  Our  decision 
in  State  ex  reL  Gourley  v.  Smith,  78.  Wash. 
292,  139  Pac.  60,  may  seem  not  in  harmony 
with  these  views.  That  was  also  a  contempt 
proceeding,  but  ancillary  to  the  original  ac- 
tion. It  was  prosecuted  to  enforce  obedience 
to  an  order  of  the  court,  and  not  as  an  inde- 
pendent contempt  proceeding  for  the  purpose 
of  puulshlng  alone.  As  said  by  Chief  Justice 
Crow  In  the  opinion: 

"It  was  In  the  nature  of  a  civil  protesa,  is- 
sued by  the  court  to  enforce  obedience  to  the 
Qiandate  contained  in  its  judgment  and  secure 
the  deliver?'  of  the  stock  to  the  clerk  of  the 
superior  court.  In  other  words,  it  was  in  the 
nature  of  nn  execution  issued  in  au  action  to 
which  appellant  was  already  a  party." 

TUB  Is  no  such  proceeding. 

We  are  of  the  opinion  that  since  this  is 
not  a  proceeding  ancillary  to  the  divorce 
action  or  in  aid  of  the  enforcement  of  the 
final  decree  rendered  therdn,  hot  Is  a  pro- 
ceeding to  try  and  determine  new  rights 
arising  out  of  new  facta  occurring  since  the 
rendering  of  that  dea«e,  It  Is  a  "proceeding^ 
within  the  meaning  of  section  209— Ir  Rem. 
Code,  and  that  rdntor,  having  made  his  ap- 
plication for  change  of  Judge  as  prescribed 
1^  the  statute,  is  entitled  to  such  Change  as 
a  matter  of  ri^t 

Our  attention  la  called  to  our  denial  of  a 
writ  of  mandate  to  compel  a  superlw  Judge 
to  grant  a  change  of  Judge  to  try  a  petition 
to  modify  a  decree  of  divorce  In  the  Tecent 
case  of  State  ex  rel.  Davis  v.  Superior  Court, 
being  No.  130.t5  in  this  coar^,  in  whldi  no 
opinion  was  written.  That  case  can  be  dif- 
ferentiated from  this,  In  that  the  record 
therein  shows  that  the  applicatltm  for  modl- 
flcntlon  of  the  decree  was  filed  only  28  days 
after  entry  of  the  decree  and  under  such  cir- 
cumstances as  to  show  that  it  was  In  sub- 
stance an  attempt  to  retry  the  Issues  settled 
by  the  decree. 

Judge  Back,  after  the  filing  of  relator's 
application  and  affidavit  for  change  of  Judge, 
entered  an  order  permitting  Frank  Bethea 
and  Mattle  Bethea,  the  custodians  of  the 
child  under  the  decree,  to  intervene  in  this 
proceeding  and  resist  the  petition  of  the  re- 
lator for  modification  of  the  decree.  Relator 
insists  that  we  should  set  aside  this  order. 
We  think  relator's  rights  will  be  sufficiently 
protected  In  this  regard  by  saving  to  him  the 
right  to  challenge  before  the  Jndge  who  will 


hear  this  controversy  the  of  the  Batbeas 
to  intervene.   It  Is  so  ordered. 

Let  a  writ  of  mandate  Issue  commanding 
the  sui>erIor  court  and  Hon.  R,  H.  Back,  as 
judge  thereof,  to  grant  relator's  application 
for  change  of  Judge  as  prayed  for. 

hiSLia,  a  J.,  and  MOUNT,  FULLERTON. 
and  HOLGOMB,  JJ.,  concur. 


SANDBBRO  v.  CAVAJTArOH  TIMBER  Ca 
(No.  1S3S2.) 

(Supreme  Court  of  Washingtwi.   April  12. 

1917.)  *-  ^ 

1.  NEaxjoBNCB  ®=»139(2)— FiBES— AcnoK  Toa 
Damages— I N8TBUCTI0N8. 

In  en  acti<Hi  for  damages  from  the  destruc- 
tion of  property  by  a  fire  which  originated  on 
defendant's  premises,  an  instruction  that  it 
was  defendant's  duty  to  exercise  that  care  and 
diligence  which  a  person  of  ordinary  prudence 
would  exercise  to  extinguish  and  control  any 
fire  started  by  it  upon  its  premises,  and  to  pro- 
tect plaintiffs  property  fgaingt  loss  thereo^^  m 
view  of  the  nature  and  extent  of  the  fire,  the 
material  on  the  ground,  the  weather  conditions 
prevailing,  the  means  at  hand,  and  all  the  sui^ 
rounding  circumstances,  and  that  defendant's 
failure  to  exerciae  such  reasonable  care  would 
constitute  negligence,  was  not  erroneous,  as 
requiring  a  higher  degree  of  care  on  the  part  of 
defendant  to  prevent  the  spreading  of  the  fire 
than  that  which  the  law  imposes  on  an  owner  of 
premises  on  which  a  fire  oricinates  without  his 
act  or  fault;  the  degree  of  care  required  of 
defendant  bnng  the  same  Id  respect  to  its  duty 
to  prevoit  the  fire  from  spreading,  -whether 
the  fire  was  started  by  defendant  without  negli- 
gence or  by  some  one  else. 

[Ed.  Note.— For  other  cases,  see  NeglisencsL 

Cent  Dig.  S  372.] 

2.  NeOLIOENCG  ®=^1S4(3>— VxEBS— DXI.IGKKCX 

Question  fob  Jubt. 
Kvideace,  in  an  action  for  damages  from 
the  destruction  of  property  from  fire  onxinatin; 
on  defendant's  premises,  hel4  to  authorize  sub- 
mitting to  the  jury  the  question  whether  de- 
fendant exercised  due  diligence  to  prevent  the 
fire  from  spreading  to  plaintiff's  property. 

[Ed.'  Note.— For  other  casea^  see  Neeligence, 
Cent.  Dig.  {  mi 

3.  Affeai.  aho  Ebrob  «E9lOOI(S9— BxcESsm 
A  WABD— Evidence. 

Where,  in  an  action  for  damages  from  fire, 
there  was  ample  room  for  difference  of  oj>in- 
ion  as  to  whether  the  damages  were  excMwive. 
the  award  could  not  be  disturbed  on  appeal  as 
being  excessivflL 

En  Banc.  Appeal  from  Superior  Court, 
Snohomish  County ;  Ralph  O.  Bell,  Judge. 

Action  by  Carrie  Sandberg  against  the 
Cavanaugh  Timber  Company.  From  Jnrts- 
ment  for  plalntlfF,  defendant  appeals.  Af- 
firmed. 

W.  P.  Bell  and  Coleman  &  Fogarty,  all  of 
Everett,  for  appellant.  Cooley,  Horaji  & 
Mulvlbill,  of  Everett,  and  A,  U.  Wendell 
of  Arlington,  for  re^ndent. 

PAHKEHI,  J.  This  is  an  action  to  recovt-r 
damages  for  property  destroyed  by  fire.  Tri:. 
in  Uie  euperlOT  court  sitting  with  a  Jury 
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suited  In  verdict  and  Judgment  awarding 
plaintiff  damages  in  the  sum  o£  $2,000,  from 
irhlch  ttie  de£endant  .  has  fQ)p«iled  to  this 
court. 

Appellant  at  the  time  in  question  was  en- 
gaged In  logging  up<m  Ita  own  land  in  Snoho- 
mish county.  Respondent  at  that  time  own- 
ed a  farm  about  two  miles  from  where  ap- 
pellant was  logging.  The  fire  In  question 
destrc^ed  respondent's  barn,  outbuildings, 
hay,  feed,  and  implements,  which,  as  alleged 
by  her,  were  of  the  total  value  of  ?2,550. 
The  fire  originated  upon  appellant's  land, 
about  180  feet  from  one  of  its  donkey  engines, 
which  was  being  used  in  its  logging  opera- 
tions, and  was  discovered  there  by  appel- 
lant's employ^  and  Its  foreman  very  soon 
after  It  started,  as  to  which  facts  there  is 
no  controversy.  By  the  allegations  of  re- 
spondent's complaint  appellant  was  charged 
with  starting  the  fire  and  with  negligently 
doing  so,  and  also  with  negligence  in  falling 
to  put  the  fire  out  and  permitting  it  to  spread 
to  respondent's  property.  It  is  conceded  that 
the  evidence  introduced  upon  the  trial  fails 
to  show  any  negligence  ou  the  part  of  ap- 
pellant in  connection  with  the  starting  of  the ' 
fire.  It  is  a  disputed  question  of  ftict  as  to 
whether  or  not  appellant  did  start  the  fire, 
which  question,  however,  we  think  It  will  ap- 
pear, Is  of  no  moment  in  our  present  inquiry. 

Counsel  for  appellant  contend  that  certain 
testimony  bearing  upon  the  question  of  ap> 
pellant  starting  the  fire  was  erroneously  re- 
ceived over  their  objection,  and  that  the  trial 
court  erred  in  giving  instructions  bearing 
npon  that  question.  Counsel  for  respondent 
contend  that  the  ruling  of  the  trial  court 
touching  the  receiving  of  evidence  and  the 
giving  of  Instructions  upon  the  question  of 
appellant  starting  the  fire  were  In  no  event 
prejudicial  to  the  rights  of  appellant,  In  view 
of  the  undisputed  fact  that  the  fire  actually 
started  np«i  Its  laud,  and  was  known  by  its 
employ^  and  foreman  to  have  started  there 
very  soon  thereafter.  The  testimony  claim- 
ed to  have  been  erroneously  admitted  was 
that  of  a  witness  Who  stated,  "I  asked  him 
[the  foreman]  bow  the  fire  got  started,  and 
he  told  me  from  the  donkey,"  which  state- 
ment of  the  foreman,  as  testified  to  by  the 
witness,  occurred  on  the  day  following  the 
starting  of  the  fire;  and  the  instructions 
complained  of,  as  interpreted  by  counsel  for 
appellant,  assumed  in  substance  that  the 
fire  started  from  the  donk^  engine,  and  tn 
that  sense  from  the  act  of  appellant,  though 
without  negligence  upon  Its  part.  So  there 
remained  for  the  Jury's  consideration  only 
the  question  of  n^llgence  of  appellant  in 
falling  to  subdue  the  fire  and  prevent  It 
spreading  to  respondent's  property.  So  far, 
therefore,  ae  we  are  concerned  with  these 
rulings  of  the  trial  court,  assuming  for  argu- 
iDCTt's  sake  fhat  they  were  technically  er- 
roneous so  far  as  the  question  of  appellant's 
starting  the  fire  Is  concerned,  our  problem  is : 
Was  appellant,  having  knowledge  of  the 


starting  of  the  Are  upon  ita  own  premises,  re- 
quired by  law  to  exercise  due  diligence  look- 
ing to  the  prevention  of  the  spreading  of  the 
fire  to  respondent's  property;  and  would  the 
failure  on  the  part  of  appellant  to  exerdae 
due  diligence  In  that  behalf  render  It  lia- 
ble to  respondent  as  for  negligence?  If 
this  obligation  rested  upon  appellant,  regard- 
leas  of  how  the  fire  actually  started,  and 
the  trial  court  by  Its  Instructions  prescribed 
no  hl^ier  degree  of  care  than  the  law  Imposea 
upon  the  owner  of  land  on  which  fire  starts 
apart  from  his  own  act,  but  knows  of  the 
starting  of  the  flre  In  time  to  prevent  by  due 
diligence  Ita  damaging  his  neighbor,  then 
these  hillngs  of  the  trial  court  would  be 
without  prejudice,  because  of  their  relation  to 
a  auction  which  would  not  affect  the  measure 
of  app^Iant^B  responsibility  and  diligence, 
however  it  zoight  be  decided.  The  autboritlea 
'■  convince  ua  that  there  may  be  negligence, 
such  as  to  render  the  owner  of  premises  lia- 
ble to  his  neighbor  in  bis  failure  to  use  due 
diligence  In  preventing  the  spread  of  a  fire 
originating  npon  his  own  land,  though  It  so 
originate  without  any  act  or  fiiult  of  his  own. 
The  common  law  seems  to  have  rendered  an 
owner  of  premises  on  which,  fire  starts,  re- 
gardless of  the  manner  of  its  starting,  abso- 
lutely liable  fbr  damage  which  his  neighbor 
suffers  therefrom;  but  the  harshness  of  this 
doctrine  has  been  much  modified  In  both  Eng- 
land and  this  country  in  recent  times.  In 
the  text  in  11 B.  C.  L.  940,  the  learned  editors 
state  the  present-day  rale  as  fbllows: 

"The  general  role  in  this  country,  as  In  IGng- 
land,  is  now  well  settled  that  when  a  private 
owner  of  property  seta  out  fire  on  his  own  prem- 
Lsea  for  a  lawful  purpose,  or  when  a  flre  acci- 
dentally starts  theretm.  he  Is  not;  in  tbe  absenoe 
of  a  statute  to  the  c<mtrary,  liable  for  damage 
caused  by  its  communication  to  the  property  of 
another,  unless  it  started  through  his  negligence, 
or  he  failed  to  use  ordinary  skill  and  care  in 
controlling  or  extlngni&hing  it" 

In  Bishop's  Non-C!ontract  Law,  at  section 
833,  that  learned  author  says: 

"Since  6rc,  one  of  the  moat  beneficent  serv- 
ants of  man,  does  not  from  its  own  nature  im- 
peril surrounding  persons  and  objects,  the  care- 
ful setting  and  keeping  of  it  in  one's  dwelling 
house,  shop,  field,  or  elsewhere,  for  a  usefiu 
purpose,  creates  no  liability  to  another  injured 
by  its  spreading,  through  some  accident  not 
reasonably  to  be  anticipated.  But  a  fire  aet 
or  looked  after  negligently,  if  by  reason  of  such 
negligence  it  communicates  to  a  neighbor's  prop- 
erty and  destroys  it,  will  give  the  neighbor  an 
action  for  tbe  damages." 

In  this  text  it  will  be  observed  that  it  is 
at  least  inferentially  stated  that  there  may 
be  negligence  rendering  an  owner  of  premljses 
liable  In  such  cases,  regardless  of  how  the 
flre .  starts  upon  his  premises.  The  reports 
furnish  but  few  instanbes  of  decisions  being 
rendered  wherein  there  Is  considered  tbe 
question  of  the  measure  of  the  duty  of  a  per- 
son, on  whose  premises  a  fire  is  started  by 
some'agency  for  which  he  is  not  responsible, 
to  prevent  its  spread  to  bis  neighbor's  prop- 
erty. The  dedslims  touching  this  exact  ques- 
tion, however,  seem  to  be  In  harmony  in  hold- 
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log  tbat  there  Is  a  measure  of  responsibility 
CD  the  part  of  an  owner,  growing  out  of  such 
a  sltuadoD,  which  requires  Mm  to  use  rea- 
sonable effort  to  prevent  the  spread  of  a 
Ore  occurring  upon  his  premises,  apart  from 
his  own  act  or  neglect  attending  the  start- 
ing of  the  fire,  which  may  render  him  liable 
to  his  neighbor  as  for  negligence. 

In  Balrd  v.  Chambers,  15  N.  D.  618,  lOft 
N.  W.  61,  6  L.  R.  A.  (N.  S.)  882,  125  Am.  St. 
Rep.  620,  this  exact  question  seems  to  have 
been  under  consideration.  In  that  case  the 
fire  was  started  upon  defendant's  ranch  with- 
out any  act  or  fault  of  his  own.  He  knew  of 
It,  and,  as  was  claimed,  failed  to  exercise  due 
diligence  in  preventing  its  spread  to  his 
neighbor.  It  did  spread  beyond  the  limits 
of  his  own  ranch,  destroying  property  of  his 
neighbor.  The  trial  court  instructed  the 
Jury  in  such  language  as  to  leave  it  to  Infer 
that  he  was  liable  to  his  neighbor  for  tho 
damage  thus  caused  "if  it  would  have  been 
possible  for  him  to  prevent  the  spread  of  the 
same."  This  instruction  was  held  to  be  er- 
roneous, and  upon  that  ground  alone  a  new 
trial  was  granted;  the  court  being  of  the 
opinion  that  the  Instruction  Imposed  too  high 
a  degree  of  care  upon  the  owner  of  the  prem- 
ises where  the  fire  started.  Stating  the  law 
applicable  to  the  case  as  a  guide  to  the  low- 
er court  upon  new  trial,  Justice  Engemd, 
speaking  for  the  court,  said: 

"After  he  discovered  the  fire  on  his  premises, 
lie  was  bound  to  exercise  reasonable  care  and 
diligence  to  prevent  it  from  spreading  so  as  to 
endanger  his  neighbor's  "pn^rty.  His  duty  in 
this  respect,  after  discovering  the  fire,  would  be 
the  same  as  that  resting  upon  a  person  who, 
without  negligence,  starts  a  fire  on  his  own 
premises.  He  was  bound  to  put  forth  such  rea- 
sonable effort  to  prevent  the  fire  endangering 
bis  neighbors  as  a  man  of  ordinary  prudence 
would  put  forth  who  was  actuated  by  a  proper 
regard  for  his  nagbbors'  rights  and  safety." 

In  Farrell  v.  Minneapolis  &  R.  K.  R.  Co., 
121  Minn.  35T,  141  N.  W.  491,  45  U  R.  A.  (N. 
S.)  215,  there  was  larolved  the  spreading  of 
a  fire  which  had  been  started  upon  the  com- 
pany's right  of  way  without  any  act  or  fault 
of  the  company.  The  fire  spread  to  adjoin- 
ing laud  and  destroyed  property  thereon ;  the 
question  being  as  to  the  negligence  of  the 
railway  company  In  permitting  the  Are  to  so 
spread  and  damage  neighboring  property.  Its 
agents  having  knowledge  of  the  starting  of 
the  fire  upon  Its  right  of  way.  IMsposiog  of 
the  contention  that  the  company  was  not 
liable  because  the  Are  did  not  start  by  any 
act  of  the  company,  Judge  Bmm,  Q>eaklng 
for  the  court,  said: 

"Was  tliere  a  legal  duty  resting  on  defend- 
ant to  use  reasonable  care  to  prevent  the  ^read 
of  this  fire?  We  think  there  wu.  mis  to  not 
b<dding  that  a  railroad  company  mast  make  its 
right  of  way  a  barrier  to  prevent  the  spread  of 
fires  for  tbe  starting  of  which  it  is  not  respon- 
sible, nor  does  a  decision  tbat  such  a  duty  rest- 
ed on  defendant  establish  any  new  doctrine.  It 
is  an  application  of  the  old  rule  ot  *slc  utere 
tuo.'  If  a  fire  is  started  on  the  right  of  way 
of  a  railroad,  or  on  land  of  a  private  owner  by 
the  carelessness  ot  boys,  tbe  matches  <^  smokers. 


or  from  any  cause  for  -wVicA  die  landowner  b 
not  responsihle,  and  the  latter  knows  of  tlw 
fire,  ana  knows  that,  if  not  controlled,  it  will 
spread  and  destroy  valuable  property  of  his 
neighbor,  there  is  a  duty  to  use  reasmable 
care  to  prevent  tihis  result  Thta  may  not 
always  have  been  the  law ;  but  it  is  now  ten- 
erally  recognized  that  each  member  of  society 
owes  a  le^al  duty,  as  well  as  a  moral  obli^- 
tion,  to  his  fellows.  He  must  so  use  his  own 
property  as  not  to  Injure  that  of  others. 
doctrine  Is  nowhere  better  illustrated  than  in 
the  case  of  Depue  v.  Flatau,  100  Minn,  29U  [111 
N.  W.  1]  8  L.  B.  A.  (N.  S.)  4S5,  and  the  fol- 
lowing extract  from  tae  opinion  in  that  case 
states  the  principle  clearly:  'Whenero  a  per- 
son is  placed  In  such  a  pmition  with  regard  to 
another,  that  it  is  obvious  that  if  he  does  not 
use  due  care  in  his  own  conduct  he  will  cause 
injury  to  that  person,  the  duty  at  once  arises 
to  exercise  care,  commetisurate  with  the  situa- 
tion in  which  he  thus  finds  bimsdf,  to  avoid 
such  injury;  and  a  n^ligent  failure  to  perform 
that  duty  renders  him  Hable' "  for  the  conse- 
quences of  his  neglect.  "Many  of  tbe  ntuatioos 
to  which  the  principle  is  apimcable  aVe  referred 
to  in  the  (pinion,  as  well  as  in  tbe  cases  there 
cited,  including  the  valuable  note  to  Unitm  P. 
R,  Co.  V.  Oappier,  66  Kan.  649,  72  Paa  281, 
69  L.  R.  A.  613." 

TbB  foUowlnc  decisions  lend  sapiwrt  to 
thlfl  doctrine:  McCully  v.  Clarke  &  Tbaw, 
40  Pa.  390,  80  Am.  Dec.  684;  McNally  Gal- 
W^  91  Mich.  '627,  02  N.  W.  70,  30  Am.  St 
Rep.  494;  Seckerscm  v.  Sinclair,  24  N.  D- 
826,  626,  140  N.  W.  239. 

Onr  own  dedaltxi  in  Knebn  t.  Dlx,  43 
Vh'afih.  632,  86  Pac.  43,  lends  some  support  to 
this  view,  though  tbe  iflre  there  in  question 
was  actually  started  by  the  owner  of  tbe 
premises,  from  which  It  spread  to  and  dam- 
aged his  neighbor's  premises.  He  was  held 
llaUe  because  of  negligence  In  bis  failure  to 
prevent  the  fire  q^readlnft  tbougb  he  was 
held  not  negligent  in  starting  the  fire  upon 
his  own  land.  Tbat  deciahm  seems  to  be 
rested  upon  8ectl<ni  3138^  Bal.  Cod^  b^ng 
section  5141,  Rem.  Code.  Section  5143.  Kem. 
Code,  of  the  same  act,^  preserves  the  commw- 
law  remedy,  wbicb  &  here  Invoked  by  re- 
8p<mdent 

[1]  Did  the  instructions  of  tbe  trial  court 
state  a  rule  requiring  a  blgb6r  d^ree  of 
care  on  tbe  part  of  the  appellant  to  prevent 
the  spreading  ct  tbe  fire  tiian  tbat  which  the 
law  Imposes  upra  an  owner  of  tbe  pmnises 
on  wbicb  a  fire  originates  wltboat  liis  aii 
or  fault?  Tottclilng  tbe  degree  of  care  t» 
be  exercised  by  appellant,  tbe  trial  court  In- 
structed the  jury  as  follows: 

"It  was  the  duty  of  the  defendant  to  exerru« 
tbat  care  and  diligence  which  a  person  of  ordi- 
nary prudence  would  exercise  extinguish  o: 
control  any  fire  started  by  it  upon  its  p^em^'^^^ 
and  to  protect  the  property  of  plaintiff  agaln-^ 
loss  on  account  thereof,  in  view  of  the  oaturt 
and  extent  of  the  fire,  the  material  on  tlx 
ground,  the  weather  conditions  prevaiUng,  iY.t 
means  at  hand,  and  all  the  surroundlns; 
cnmstances,  ana  the  faflure  of  the  dofebdaci 
to  exercise  such  reasonable  care  would  be  a» 
constitute  neghgence  upon  its  pkrt." 

It  will  be  noticed  that  in  this  Inatmctif* 
the  trial  court  measured  the  degree  of  car? 
'  in  a  case  where  the  owner  starts  a  flre  ni>os 
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Ills  premises.  That,  liowerer.  would  not  ren- 
der the  Instruction  prejudicially  erroaeous, 
unless  the  degree  of  care  therein  stated  Is  In 
law  greater  than  that  required  of  appellant, 
bad  the  instruction  assumed  that  the  Are 
did  not  start  by  any  act  or  fault  of  appel- 
lant. It  seems  to  us,  In  any  view  that  may 
be  taken  of  this  Instruction,  It  did  not  Im- 
pose upon  appellant  any  higher  degree  of 
care  than  It  was  required  to  exardse  touch- 
ing the  question  of  Its  negligence  in  allow- 
ing the  fire  to  spread  to  respondent's  prop- 
erty. The  authorities  above  noticed,  we 
think,  show  that  the  required  degree  of  care 
would  be  the  same,  so  far  as  Its  duty  to  pre- 
vent the  fire  spreading  Is  concerned,  whether 
the  fire  was  started  by  appellant  or  by  some 
one  else,  assuming,  as  Is  here  conceded,  that 
there  was  no  negligence  on  the  part  of  appel- 
lant attending  the  starting  of  the  lire.  If 
this  Instruction  be  construed  as  assuming 
that  appellant  started  the  fire.  It  in  no  event 
meant  that  there  was  any  negligence  on  the 
part  of  appellant  attending  the  starting  of 
the  fire.  Another  Instructioii  plainly  told  the 
Juiy  that  there  was  no  sach  ne^igjuice,  as 
was  conceded  upoa  the  <doBe  ct  tlie  triaL 

t2]  Contention  Is  made  in  appellant's  be- 
half that  the  evidence  Introduced  upon  the 
trial  does  not  support  the  Judgment  and  ver- 
dict, in  that  it  does  not  warrant  a  finding 
that  appellant  did  not  exerdse  due  diligence 
looking  to  the  preventlfm  of  the  spreading 
of  the  fire  to  respondent's  property.  A  care- 
ful reading  of  the  evidence  convinces  ns  that 
this  was  a  qnestton  tar  the  Jury.  Tb6  fire 
was  traced,  by  creditable  evidence,  direct- 
ly from  the  place  it  started  upon  ai^lant's 
land  to  respondent's  property.  It  occurred 
early  in  August,  during  a  very  diy  season. 
It  is  true  appellant  used  some  eCtort  to  stop 
the  fire  a  day  or  two  following  its  starting, 
bat  very  little  effort  thereafter.  On  the  sec- 
ond or  third  day  following,  appellant's  fore- 
man was  warned  by  a  fire  ranger  that  the 
fire  was  proceeding  toirards  the  east,  threat- 
ening the  property  of  others.  This  ranger 
also  testified  that  in  his  <H>lnlon  the  Are 
could  have  been  subdued,  had  proper  efforts 
been  used  In  ttiat  b^lf.  Respondent  her- 
self testified  that  about  1%  hoars  before  tbe 
Are  reached  her  place  she  warned  appel- 
lant's foreman  telephone  message  of  the 
approach  of  the  fire  to  her  place  and  asked 
tor  help.  None  was  furnished  by  appellant, 
according  to  her  testimony.  Whether  ox  not 
her  place  could  then  have  been  saved  is  s<mie- 
what  problematical.  We  deem  it  unneces- 
sary to  pursue  this  Inquiry  further.  We  are 
quite  clear  that  the  question  of  appellant's 
negligence,  so  far  as  the  question  of  its  ef- 
forts to  control  tbe  fire  are  concerned,  was 
for  the  Jury  to  decide. 

[3]  Some  contention  Is  made  in  appellant's 
behalf  that  the  votilct  is  excessive  A  read- 
ing of  the  evld«ice  convinces  ns  tiiat  there 


Is  ample  room  for  difference  of  oplnitm  upon 
that  question,  and  we  are  therefore  con-, 
strained  net  to  interfere  with  the  Jury's 
award  of  ¥2,000  to  xespond^L 
Tba  Judgmrat  Is  afilnned. 

ELLIS,  O.  J.,  and  HOLCOMB,  MAIN, 
MOUNT,  FULLEBTON.  and  WEBST£:ii, 
JJ«  omcur.  ■ 


SLADJOB  V.  NATIONAL  OASUAI/ET  OO, 
(No.  18723.) 

(Supreme  Court  of  Washington,    A^  11, 
1917.) 

TBIAL  ®=9255(12)— iNBTBUCnONS— Prebebva- 
TIOH  OF  EXCBPTIONS. 

In  actloa  on  accidmt  poli(7  baving  two 
clauses,  <me  for  total  and  one  (or  partial  dis- 
ability, where  defendant  failed  to  request  sub- 
mission of  instruction  based  on  partial  disabili- 
ty clause,  and  to  except  to  the  instructions  bas- 
ed on  the  total  disabilitr  tAaxua,  it  could  not  on 
appeal  complain  of  failure  to  instruct  on  par- 
uai  disabili^  clause. 

[Eld.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  I  63&] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  01111am,  Judge. 

Action  by  Garro  Sladjoe  against  the  Na- 
tional Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Van  Dyke  &  Thomas,  of  Seattle,  for  ap- 
pellanL  Walter  B.  Allen,  of  Seattle,  for  re- 
spondent. 

WEBSTEB,  J.  This  Is  an  action  to  re- 
cover Indemnity  upon  a  policy  of  accident 
and  health  Insurance  Issued  by  defendant  on 
the  18th  day  of  February.  1915.  Plaintiff  al- 
lied that  It  had  previously  issued  to  him  a 
similar  policy  which  had  been  mutilated  and 
destroyed,  and  that  by  express  agreement  of 
the  parties  the  policy  upon  which  this  ac- 
tion is  based  was  issued  to  take  the  place  of 
the  previous  one;  that  thereafter  plaintiff 
became  ill  and  was  subsequently  operated  up- 
on for  appendicitis,  and  by  reason  tbereof 
he  was  confined  to  hla  place  of  abode  and 
therein  regularly  visited  and  treated  by  a 
legally  qualified  physician.  Defendant  by  Its 
answer  -denied  that  the  second  policy  had 
been  Issued  In  lieu  of  the  first,  and  affirma- 
tively pleaded  that  it  was  a  new  and  distinct 
policy  having  no  relation  to  or  connection 
with  the  first;  that  by  the  terms  and  pro- 
visions of  the  new  policy  It  did  not  cover 
sickness  commencing  within  60  days  after 
its  Issuance;  and  that  the  Illness  for  which 
plaintiff  Is  seeking  to  recover  began  within  60 
days  from  that  time.  There  Is  abundant  evi- 
d^ce  In  the  record  to  supp<»:t  the  allega- 
tion that  the  second  pc^cy  was  Issued  to 
take  the  place  of  the  first,  and  this  Issue  was 
fairly  sutnnltted  to  the  jury  and  resolved  In 
plaintiff's  favor. 

Oefendant  further  alleged  that  plaintiff  did 
not  pay  Oie  mcmthly  Installment  of  premium 
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which  waa  due  on  March  1,  1915.  until  the 
6th  day  of  March,  1915 ;  that  by  the  terms 
of  the  policy  It  Is  provided  that.  If  default 
Is  made  In  the  payment  of  the  agreed  premi- 
um when  due,  a  subsequent  acceptance  of 
the  premium  by  the  company  would  reinstate 
the  policy,  but  only  to  cover  sickness  be- 
Kiunlng  more  than  10  days  after  the  date  of 
such  acceptance ;  and  that  plalntlfF's  alleged 
Illness  began  within  that  time.  The  evidence 
tended  to  show  that  on  March  7, 1915,  plain- 
tiff became  111,  but  at  that  time  was  suffer- 
ing from  a  bad  cold  or  the  grip,  and  no  re- 
covery for  that  sickness  Is  sought  In  this  ac- 
tion. The  Illness  for  which  plaintiff  Is  en- 
deavoring to  recover  Is  that  alleged  to  have 
been  Incident  to  an  attack  of  appendicitis 
and  a  subsequent  operation  therefor,  and 
there  was  ample  evidence  that  this  attack 
occurred  more  than  10  days  after  the  ac- 
ceptance of  the  March  premium.  This  Is- 
pne  also  was  submitted  to  the  Jury  and  de- 
cided favorably  to  plaintiff. 

Each  of  the  policies  contained  two  para- 
graphs, Identical  In  form,  relating  to  Indem- 
nity for  sickness.  Paragraph  G  prpvlded  In- 
demnity at  the  rate  of  $oO  per  month  for  the 
number  of  consecutive  days  after  the  first 
week,  not  exceeding  six  months,  that  the 
Insured  Is  necessarily  continuously  and  ac- 
tually confined  In  any  house  and  therein  reg- 
ularly treated  by  a  legally  qualified  physi- 
cian. It  Is  upon  this  paragraph  that  plain- 
tiff bases  his  cause  of  action.  Paragraph 
H  provides  for  one-half  of  the  rate  provid- 
ed in  paragraph  G,  but  not  exceeding  two 
months,  when  the  insured  Is  wholly  and  con- 
tinuously disabled,  though  not  confined  with- 
in a  house,  but  is  actually  attended  by  or 
calling  upon  a  physician.  Defendant  com- 
plains of  the  failure  of  .the  court  to  instruct 
the  Jury  relative  to  the  provisions  of  para- 
graph H  providing  for  partial  Indemnity.  It 
did  not  except  to  the  portion  of  the  charge 
wherein  the  Jury  was  Instructed  that  plain- 
tiff's recovery  was  to  be  measured  by  the  pro- 
visions of  paragraph  G,  other  than  to  urge 
that  the  court  did  not  accurately  state  those 
provisions.  A  careful  e.'camlnatioQ  of  the 
Instructions  convinces  us  that  this  objection 
is  without  merit  Defendant  did  not  request 
the  court  to  submit  to  the  Jury  an  Instruc- 
tion based  upon  the  provisions  of  paragraph 
H,  and  that  paragraph  was  In  no  way  called 
to  the  attention  of  the  court.  Not  having  ex- 
cepted to  the  Instructions  given  other  than 
as  herein  pointed  out,  and  not  having  pre- 
pared and  requested  an  Instruction  embody- 
ing the  provlslons  of  paragraph  H,  defendant 
cannot  now  be  heard  to  complain  of  the  failure 
of  the  court  to  so  Instruct  the  jury.  HIscock 
V.  Phlnney,  81  Wash.  117,  142  Pac  461,  Ann. 
Cas.  1916E,  1044;  Zolawenskl  v.  Aberdeen, 
72  Wash.  95, 129  Pac  1090 ;  Tacoma  v.  Weth- 
erby.  57  Wash.  295,  108  Pac.  903;  Howe  v. 
West  Seattle,  etc.,  Co.,  21  Wash.  594,  59  Pac. 
405;  Allend  t.  Spokane  Falls,  etc.,  B7.  Co., 


21  Wash.  «24,  B8  Pac.  244 ;  CogsweU  v.  West 
St,  etc,  By.  Oo„  6  Waah.  48.  81  Pac  411. 
Affirmed. 

ELLIS,  Q.  J„  and  OHADWIOK  and  MAIN, 
JJ.,  concur. 


McDONALL  T.  McDONALI*    (So.  13877.) 

(Supreme  Court  of  Washington.    April  11, 
1917.) 

1.  DiVOBOB  «»286~APFBA]j— REVKB8AU 

Where  each  apoafla  prayed  for  divorce,  and, 
thouph  the  husband  aioce  was  entitled  to  a 
divor'Se,  the  court  granted  a  divorce  to  each, 
the  decree  will  not  be  disturbed,  each  party  be- 
ing as  effectually  released  by  the  decree  as  if  it 
were  granted  to  the  husband  alone. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {f  760,  770.] 

2.  DiVOBCB  «S»2Jffi— AUMONT— AlXOWANCE. 

Where,  on  divorce,  custody  of  the  children 
was  allowed  to  the  defendant  wife,  who  was  also 
^ven  a  decree  of  divorce,to  whicii  she  was  not 
entitled,  she  was  nevertheless  entitled  to  share 
in  the  property,  bo  that  she  could  maintain 
the  children,  and  hence  a  division  waa  proper. 

[Ed.  Not&— For  other  cases,  see  Divorce, 
Cent  Dig.  §1  718-716.] 

3.  Divorce  i3=»90&~Ai.xmokt— MmraBnAim 

or  Cbildhen. 
Where  a  father  was  ordered  to  pay  for  the 
maintenance  of  his  children  whose  custody  wns 
on  divorce  awarded  to  the  wife  the  same  month- 
ly sum  that  he  bad  been  vtduutarily  ctmtribuO 
ing,  and  it  did  not  appear  that  it  waa  excassive, 
no  complaint  can  be  made  of  the  award, 

[Ed.  Note— For  other  cases,  see  Divorce, 
Cent  Dig.  SB  801,  802.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater.  Judge. 

Action  for  divorce  by  Patrick  MeDonall 
against  Mary  McDonall,  who  cross-com- 
plalned.  From  the  decree,  plaintiff  appeals. 
Affirmed. 

Walter  B.  Alien,  of  Seattle  for  ^pellant 
M.  H.  Ingersoll,  of  Seattle,  for  reavondenL 

ELLIS.  O.  J.  Plaintiff  brought  this  action 
seeking  a  -decree  of  divorce  itom  deffendant 
on  the  grounds  of  cruelty  and  ^landoamait. 
Defendant,  by  crosft-oomplatnt,  Bonght  a  da> 
cree  In  her  ftiTor  on  the  ground  of  cruelty. 
The  parties  were  married  on  August  18, 1608. 
They  have  two  children,  daos^tera,  aged, 
respectively,  16  and  10  yeaia.  Shortly  be- 
fore the  marriage  plaintiff  pordiaaed  lota 
6,  7,  8,  and  9,  In  blo<A  8,  Fern  addition  to 
SeatUe,  for  $460.  of  whltdi  be  paid  |300  at 
the  time,  giving  a  mortgage  on  the  .property 
for  the  balance  of  fl50.  i:iil8  mortg^  waa 
paid  off  subsequent  to  tbe  marriage.  These 
four  lots  are  now,  however,  covered  a 
mor^ge  for  $500.  There  Is  a  small  Bve  or 
six  room  bouse,  some  fruit  trees,  a  barn, 
chicken  house,  and  garden  on  these  lots.  In 
1904  the  parties  purchased  two  lota  In  Sumas, 
Whatcom  county,  ^e  family  Uved  upon  tbe 
Seattle  premises  until  August  1007,  about 
which  time  plaintiff's  mind  became  unsettled. 
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and  be,  without  cause,  conceived  the  Idea 
thnt  defendant  was  unfalthfuL  PlainUCC  Is 
and  has  always  been  a  sober,  Industrlona, 
laboring  man,  kind  to  the  children,  and  there 
U  no  specific  evidence  of  any  act  of  cruelty 
on  his  part  toward  defendant,  eave  that  of 
entertaining  and  expressing  this  delusion  and 
making  vague  threats  touching  it  About 
the  middle  of  August,  1907,  while  plalntUI 
was  absent  at  work,  defendant  went  to 
Sumas,  taking  the  two  children  with  her. 
Upon  complaint  of  his  motber-in-law,  plain- 
tiff was  committed  \3is  the  superior  court  of 
King  conn^  to  the  hospital  for  the  insane  at 
StlUaooom,  where  he  remained  until  May, 
1008.  receiving  his  final  discharge  In  1909. 
Defendant,  claiming  to  be  afraid  of  him,  has 
ever  since  refused  to  return  to  his  home  or  to 
live  with  him,  and  has  remained  In  What- 
com county  teaching  school.  Plaintiff  has 
made  no  further  ttireats  nor  evinced  any  sign 
of  a  recurrence  of  insanity  or  delusions.  He 
has  contributed  as  liberally  as  his  means 
would  permit  to  the  support  and  education  of 
the  children.  The  trial  court  found  that 
each  of  the  parties  had  been  guU^  of  acts  of 
cruelty  toward  the  other,  and  awarded  to 
each  a  decree  of  divorce.  The  custody  and 
control  of  the  children  was  awarded  to  de- 
f^daat.  subject  to  the  right  of  plaintiff  to 
visit  them  at  all  reasonable  times.  Defend- 
ant was  awarded  the  Somas  lots,  and  also 
lots  6  aii0  7  of  the  Seattle  property,  subject 
to  the  payment  ot  one-half  of  the  mortgage 
on  the  four  Seattle  lots.  Flalntift  was  award- 
ed the  other  two  Seattle  lots  (upon  which  It 
seems  to  be  dmceded  are  located  the  bouse 
and  most  ot  the  Improvements)  subject  to 
the  payment  of  one- half  of  the  mortgage 
debt  It  was  further  ordored  tlut  plalntlft 
pay  to  d^endant  $20  a  monUi  toward  the  sop- 
port  of  Uie  dilldrttL  Plaintiff  appeals. 

[1}  It  Is  first  contended  that  tiie  court  er- 
red In  ^ndng  respondent  a  decree  of  di- 
rone,  and  tbat  appellant  altme  was  entitled 
to  such  decre&  In  tbis  we  are  Inclined  to 
agree  with  appellant.  There  was  little  evi- 
dence ot  actoal  mielly  on  either  aldei  Re- 
spondent, however,  ^  desert  appelant;  and, 
while  she  may  have  been  Justified  in  doing  so 
throng  fear  of  him  while  his  mind  was 
temporarily  unsettled,  several  years  have 
Intervened  since  that  time,  during  which  she 
has  steadily  refused  to  return  to  him,  though 
be  has  been  and  Is  entlr^  sane,  has  made 
no  threats  of  any  kind,  and  nas  evinced  a 
kindly  feeling  for  her  and  a  deep  affection 
for  the  children.  His  diarge  ot  desertion 
was  amply  sustained.  But  it  would  be  idle 
to  modify  the  decree  so  as  to  give  the  divorce 
to  appellant  alone.  Such  a  decree  would 
release  both  parties  as  efCectoally  as  does 
the  divorce  glvoi  to  botb.  Stdiirmer  v. 
Scblrmer,  84  Wash.  1,  145  Paa  981;  Hllle- 
ware  v.  UUleware,  02  Wash.  09, 158  Pac  999. 

[2]  Appellant's  main  contrition  Is  that  the 


division  of  the  property  was  unjust.  Re- 
spondent was  awarded  the  custody  of  the 
children.  It  Is  not  claimed  that  she  is  not  a 
fit  person  to  have  their  care  and  controL 
Her  character  la  In  no  manner  assailed. 
Having  this  care,  she  Is  certainly  entitled  to 
a  share  of  the  property.  The  record  Is  silent 
as  to  the  present  value  of  any  of  the  lota. 
If  the  division  made  by  the  court  Is  unjust, 
we  hare  no  means  of  knowing  It,  nor  are 
we  possessed  of  any  facta  upon  which  to  base 
a  different  division. 

[3]  Some  complaint  Is  made  of  the  provi- 
sion allowing  respondent  ?20  a  month  to- 
ward tlie  sui^ort  of  the  children.  There  is 
no  claim  that  this  Is  more  tban  appellant 
can  afford  to  pay.  In  fact,  there  Is  evidence 
tending  to  show  that  during  much  of  the 
time  since  his  release  from  the  asylom  he 
has  been  voluntarily  contributing  at  least 
that  amount. 

The  decree  la  affirmed. 

CHABWICK,  MAm,  and  WBBSTEB,  33., 
concur. 


In  re  MASON'S  BSTATB. 

MASON  V.  MASON.    (No.  13401.) 

(Supreme  Coart  of  Washington.    April  12, 
1917.) 

1.  TSPBTS  «=»17, 18(3>- EXFBSSS— Ob&l  Pbou- 
XSK  TO  CONVBT. 

An  oral  promise  to  convey  realty  to  a  broth- 
er, on  payment  of  purchase  price,  did  not  create 
an  enforceable  express  trus^  smce  ^e  agree- 
ment was  act  in  writing. 

[Ed.  Note.— For  otiier  eases,  see  Tmats,  Cent 
I>ig.  §  lai 

2.  Trusts  <s=^%—BMavusiuia  Obu.  PboIc- 
iSB  TO  Convey. 

An  oral  promiae  to  convey  realty  to  a  broth- 
er, on  payment  of  purchase  price,  did  not  create 
a  resDlting  trust,  since  there  was  no  paymeAt 
or  part  payment  of  pordiaBs  price,  nor  other 
eqmtable  cfrcumstances. 

[Ed.  Nota— For  other  cases,  see  Tmits,  Cent 
Dig.  11  01,  02,  06,  99,  lOOT 

3.  FsATipe.  Statdtb  of  ®=>56(1)— Osal  Prom- 
ise TO  Convey— Validity. 

An  oral  promise  to  c<mvey  realty  to  a  broth- 
er, on  payment  of  purchase  ^ie^  ketd  to  <&eate 
no  interaat  enforceable  either,  in  law  or  in  equity. 

(Ed.  Note.— For  other  cases^  see  Frauds,  Stat- 
ute of.  Cent  I>ig.  H  88,  84,  87.  88.] 

4.  Husband  and  Wire  ^=»254— CoummirT 
Pbopebty— Hjealty. 

Where  grantor  orally  promised  to  convey 
land  to  a  brother  upon  payment  .of  purchase 
price,  whidt  was  not  paid  until  after  brother's 
marriage,  although  the  brother  did  some  work 
on  the  land  before  marriage,  and  to  which  pay- 
ments the  wife  contributed,  upon  execution  of 
deed,  the  land  became  community  property. 

(Ed.  Note.-'For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §{  807-899.] 

5.  Husband  and  Wife  «=^4(1)  —  Commu- 

HITT  PbOPEBTT— LlABIUTT  Or  HeIBB— FaM- 

ZLT  Expenses. 
Where  a  eon  on  mother's  death  took  a  half 
interest  in   community   property,   subject  ito 
community  debts  then  existing,   his  interest 
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cannot  be  charged  with  family  expenses  in- 
curred  hj  father,  the  sarviving  member  of  the 
community,  sabseqoent  to  motbor'B  death,  even 
to  the  extent  that  audi  expenses  wwe  increased 
br  the  son'a  membership  in  the  family,  since 
the  harden  of  aapportlng  him  was  voluntarily 
assumed  by  the  father. 

[Eld.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §8  1026»  1029,  1030.] 

6.  Husband  and  Wm  «s»274(l)  —  Coiacn- 

HITT  PBOFBRTT— liEABIUrr  OT  — lU- 

PBOVSIfENTS— STATUTX. 
Where  a  sod  on  mother's  death  took  a  half 
interoat  in  community  property,  subject  to  com- 
munity debts  then  existing,  .bis  interest  cannot 
be  charged  with  improTements  placed  upon  his 
property,  no  sudi  uaUlit?  existing  at  common 
law,  and  Bern.  Code  1915,  %  Iw,  providing 
that,  in  action  to  recover  realty  upon  which 
improvHnents  have  been  made  by  defendant 
"holding  in  good  faith  under  color  or  claim  of 
title  adverseV  ta  the  claim  of  plaintiff,"  the 
valoe  thereof  must  be  allowed  as  a  counterclaim, 
not  applying. 

W'Ed.  Note.— For  other  cases.  Bee  Husband  and 
ife,  Cent  Dig.  »  1026,  10*^,  1030.] 

7.  Husband  and  Wire  «=»274(3)  —  Connnr- 

niTT  PBOFEKFT— LlABIUXT  OF  HEXBS— MON- 

BT  Advanced  to  Pat  Debts. 
Where  a  ran  on  mother's  death  took  a  half 
interest  in  community  property,  subject  to  com- 
munity debts  then  existing,  his  interest  is 
chargeable  with  numey  advanced  to  liquidate 
dd>t8  owing  at  mothers  deaUi,  if  daim  is  made 
within  penod  of  statute  of  limitations  (Rem. 
Code  1915,  i  1368)  providing  that  real  estate 
of  a  decedent  shall  not  be  liable  for  debts  un- 
less administratiui  be  granted  within  six  years 
from  date  of  death. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  CJent  Dig.  i  1028.] 

a  EXEOUTOBB  AND  Adiuhibtbatdbs  4=a437(2) 
— AlJAWANCS  OF  ClAIKB— SIATUTB  OF  LlH- 
ITATIOMS. 

Rem.  Code  1916, 1 1368,  providing  that  real 
estate  of  a  decedent  snail  not  be  liable  for  debts 
unless  letters  testamentary  or  ol  administration 
be  granted  wi^n  six  yeata  from  date  <^  death, 
is  a  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  8!  1737-1743.] 

D^rtment  2.  Appeal  from  Superior 
Court,  Clarke  County;  R.  H.  Back,  Judge. 

Petition  by  Lillian  B.  Mason,  administra- 
trix, to  sell  real  estate  belonging  to  estate  of 
Charles  E.  Mason,  deceased,  contested  by  Ray- 
mond Mason.  Order  granting  petition,  and 
contAtant  appeals.  Orter  reversed,  with  in- 
Btructlons. 

Miller  &  Wilkinson,  of  Tanconver,  for  ap- 
pellant. Q.  IC  Davison  and  Henry  Crass, 
both  of  Vancouver,  for  re^nd^it 

FtJLLERTON,  J.  On  April  1, 1914,  Charles 
E.  Mason  died  intestate,  being  then  seised 
of  80  acres  of  land  situated  In  Clarke  coun- 
ty. The  respondent,  his  then  wife,  was  after- 
wards appointed  administratrix  of  his  es- 
tate. In  the  course  of  the  administration  It 
was  thought  necessary  to  sell  all,  or  some 
portion,  of  the  real  estate  mentioned,  and  to 
that  end  the  administratrix  filed  the  usual 
petition  applicable  In  such  cases  for  such  a 
sale.  In  the  petition  she  did  not  set  forth 
the  nature  of  the  title  by  which  Mason  held 


tbe  property  at  time  of  his  death,  hot 
erldmtly  proceeded  on  the  assomptifHi  fliat 
it  was  elUier  Mason's  separate  vrovtsty  or 
propwty  of  the  community  composed  of  her- 
self and  Mason.  In  answer  to  the  notice  to 
show  cause  the  appellant,  Raymond  Mason, 
an>eared  and  filed  written  objectlcMis  to  tbe 
proposed  afOfe  He  set  forth  In  eflfect  that 
Mason  had  been  married  prior  to  his  mar- 
riage with  the  nspoodsnA;  that  he  was  the 
sole  Issue  of  sndtL  marriage;  that  the  land  in 
question  was  acqotred  during  the  ooTertue 
of  Mason  and  his  mother,  and  was  their  com- 
munity propratr ;  that  his  mother  died  while 
the  oovertore  existed,  and  that  he,  as  her 
sole  heir,  became  vested  <m  her  death  wlUi 
an  nndlvlded  <Hie-half  Interest  In  tbe  proper- 
ty. He  farther  averred  that,  If  tbe  land  or 
any  part  thweof  should  be  sold,  be  would 
lose  his  Interest  In  the  sam^,  and  prayed  that 
the  sale  be  postponed  nntU  bis  r^ts  In  the 
property  could  be  determined. 

In  reply  to  the  objections  the  respondent, 
after  certain  admissions  and  denials,  set  up 
three  affinnatlve  defuses.  In  the  first  she 
averred  that  the  property  In  question  was 
aoqnlied  by  Mason  prior  to  his  marriage 
with  the  aii{>dlant's  mother,  and  was  at  all 
times  his  s^nte  property.  For  a  second 
ctofense  she  set  up  that  the  community 
composed  of  Mason  and  the  appellant's  moth- 
er was  at  tbe  time  <tf  the  mother's  death  Ih- 
debted  in  the  sum  of  approximate  91|000, 
and  that  of  tbe  Indebtedness  existing  at  Qie 
time  of  her  death  some  ?180  was  tor  obliga- 
tions Incurred  In  liquidating  audi  Indebted- 
ness, and  that  tbe  remainder  was  largely  In- 
curi-ed  In  purchasing  provisions,  supplies,  and 
household  necessities  which  went  to  the  sup- 
port of  the  family  of  which  the  appellant 
was  a  member.  For  a  third  defense^sbe  set 
forth  that  her  mother  had  during  tbe  time 
of  the  respondent's  marrii^  with  Mason 
loaned  and  advanced  to  the  use  of  tbe  com- 
munlty  composed  of  herself  and  Mason  sums 
of  money  aggregating  $700,  which  haS  •aever 
been  returned  to  the  mother,  and  that  the 
mother  bad  assigned  all  of  her  right  to  the 
indebtedness  represented  thereby  to  the  re- 
spondent She  further  averred  that  the  prin- 
cipal part  of  the  Improvements  now  on  the 
premises  had  been  put  thereon  subsequent  to 
her  marriage  with  Mason ;  that  at  the  time 
of  such  marriage  only  about  10  acres  of  the 
land  had  been  cleared  and  made  tillable, 
while  at  tbe  time  of  his  death  the  cleared 
area  had  been  increased  to  30  acres,  of  which 
4  acres  had  been  planted  to  fruit  trees  and 
was  then,  a  producing  orchard ;  that  at  the 
time  of  her  marriage  tlie  land  was  worth  not 
to  exceed  $2,000.  Elsewhere  it  appeared  that 
the  land  ^Ya8  valued  by  the  appraisers  of 
Mason's  estate  at  $4,000.  The  prayer  of  the 
reply  was  that  the  court  determine  the  sev- 
eral Interests  of  the  parties  to  the  estate; 
,  that  the  respondent  be  given  credit  fOr  the 
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money  advanced  by  ber  motber;  and  that 
the  interest  ot  the  appellant,  whatever  the 
court  shonid  find  It  to  be,  be  charged  with 
Its  proportionate  share  of  the  debts  of  the 
estate.  There  was  a  prayer  also  for  general 
equitable  relief. 

The  trial  court  treated  the  proceeding  aa 
one  to  try  title  to  the  property,  %eard  the 
evidence  of  the  parties,  and  adjudged  from 
the  proofs  that  the  property  was  the  sepa- 
rate property  of  Charles  E.  Mason,  and 
granted  the  petition  to  the  extent  of  permit- 
ting a  sale  of  20  acres  of  the  land. 

The  evidence  disclosed  the  following  facts: 
TbB  land  was  formerly  a  part  of  a  100-acre 
tract  which  stood  In  the  name  of  one  Charles 
E.  Whitney.  On  December  7,  1878,  Whitney 
entered  Into  a  contract  with  Levi  A.  Mason 
by  which  he  agreed  to  sell  to  Mason  the 
entire  tract  for  a  consideration  of  ¥600,  a 
part  to  be  paid  on  the  execution  of  tike  con- 
tract, and  the  remainder  within  a  named 
perl<^  thereafter.  Mason  paid  the  balance 
on  November  27,  1880,  and  on  that  date  re- 
crfved  a  warranty  deed  from  Whitn^  con- 
veying the  title  to  him.  At  the  time  the  con- 
tract was  entered  into  Levi  A.  Mason  orally 
promised  his  brother  Charles  to  deed  to  him 
(Charles)  80  acr^  of  the  land  on  the  payment 
of  one-half  of  the  pnrdiase  price  of  the  en- 
tire tract  At  the  time  of  the  promise  Charles 
was  a  single  man,  and  for  a  part  of  the  time 
lived  on  the.  common  premises  with  Levi  and 
the  members  of  his  family.  During  this  time 
he  did  a  little  work  in  the  tract  he  was  to 
receive  In  the  way  of  slashing,  and  started 
the  erection  of  a  small  log  cabin  thereon. 
i^e,  however,  paid  no  i>art  of  the  purchase 
price  prior  to  his  marriage  with  the  appd- 
lant's  mother  In  August,  ISSl;  his  earnings 
prior  to  that  time  going,  as  his  brother  testi- 
fied, to  the  payment  of  an  obligation  he  had 
incurred  in  the  state  of  his  former  home  be- 
fore he  came  to  the  territory  of  Washington. 
The  father  and  mother  of  the  appellant  first 
took  up  their  residence  on  the  land  some 
time  In  1882,  the  year  following  their  mar- 
riage. Between  that  time  and  the  time  the 
husband  received  a  deed  to  the  property  on 
November  14,  1887,  they  paid  the  purchase 
price  In  small  payments,  both  contributing 
thereto  from  their  joint  and  individual  earn- 
ings, the  final  payment  being  made  some  two 
months  before  the  deed  was  executed.  All 
of  the  sDbstaotlal  Improvements  also  woe 
placed  on  the  premises  rabBeanent  to  tbe 
marriage,  the  principal  part  of  them  sobae- 
qnent  to  tbe  entiy  thereon  In  1882. 

Tbe  trial  oomt  hdd  tbat  Levi  A.  Mason 
took  the  propertT-  as  trustee  for  Omrles  IS. 
Masm,  and  tbat  the  property-  was  at  all 
times  thereafter  the  Bepaxttta  property  of  tbe 
latter;  tbat  the  amaUant  bad  no  interest 
therein  other  than  as  an  h^  of  Charles  SL 
Blaacm;  tliat  Qie  whole  of  tbe  pn^terty  woe 
subject  to  the  debts  of  Charles  B.  Mason  ex- 
isting at  the  time  of  his  death,  and  to  tbe 


payment  of  the  costs  and  exptiises  of  admin- 
istering his  estate.  An  order  was  entered 
directing  that  the  administratrix  s^  In  the 
manner  prescribed  a  spetdflcally  described 
20  acres  of  the  tract  for  the  purpose  of  pay- 
ing such  debts  and  expeoaes.  From  this 
order  this  appeal  Is  prosecnted. 

[1-3]  It  Is  our  opinion  that  the  conclusion 
of  the  court  is  not  Justified  by  the  facts.  It 
may  be  doubted,  we  think,  whether  the  oral 
promise  of  tbe  brother  Levi  to  cwvey  the 
property  to  Charles  on  the  payment  of  the 
purchase  price  created  any  Interest  in  the 
land  in  favor  of  Charles  whldi  was  enforce- 
able eithOT  in  law  or  equity.  There  was  no 
enforceable  express  trust,  since  tbe  agree- 
ment was  not  In  writing  (Qottstein  v.  Wist. 
22  Wash.  581,  61  Pac.  71S;  Spauldlng  t. 
Collins,  61  Wash.  488,  99  Fac.  806;  Plldier  v. 
Lotzgesell.  67  Wash.  471,  107  Pac.  340;  Kin- 
ney v.  McCalU  67  Wash.  645,  107  Pac.  886). 
and  no  resultii^  trust,  since  there  was  no 
payment  or  part  payment  of  the  purdiase 
price  by  tbe  cestui  que  trust,  nor  other  equi- 
table drc-umstance  bringing  tbe  transaction 
within  tbe  rule.  Nor  was  the  contract  in 
any  saise  a  mortage;  that  is,  it  was  not 
an  advance  or  loan  of  money  from  Levi  to 
Charles  in  whidi  the  title  to  tbe  land  was 
taken  as  security  for  the  repayment  of  the 
money. 

[4]  Charles  assumed  with  reference  to  the 
transaction  no  oblation  whatsoever.  His 
part  of  tbe  transaction  was  purely  optional, 
and  If  any  obligation  at  all  arose  on  either 
of  the  parties  to  the  transaction,  It  arose 
after  tbe  completion  of  the  payments  of  the 
purchase  price.  But  these  payments  were 
not  made,  by  Charles.  They  were  made  by 
the  community  composed  of  Charles  and  bis 
then  wife,  and  clearly  the  land  became  on 
the  execution  of  the  deed  the  community 
pn^;terty  of  Charles  and  his  then  wife. 

'The  case  of  Borrow  v.  Borrow,  84  Wash. 
684.  76  Pac.  306.  mlncipally  relied  upm  1^ 
the  respondent,  is  not  contrary  to  this  prin- 
ciple. That  was  a  case  of  a  loan  of  money 
with  the  title  taken  in  the  name  of  the  per- 
am  making  the  loon  as  security  for  its  re* 
payment;  the  lender,  as  we  held,  oocnpylns 
tbe  dual  position  ot  mortgagee  and  trustee 
of  a  resulting  trust  Moreover,  it  was  a  OMi- 
troversy  between  tbe  lender  and  the  borrow- 
ers, not  a  controversy'  betweoi  the  legal  rep- 
resentatives of  the  bonoweis  aa  to  tbe  na- 
ture of  tbe  title  taken  1^  than.  We  cannot 
ttiink  It  In  any  way  bears  tqxm  a  oontroversy 
like  13ie  one  before  na. 

Our  comdnslon  Is  tbat  tbe  pnvorty  In  con- 
troversy  was  tbe  conwnunlty  property  of 
Charles  B.  Mason  and  tbe  mother  of  the 
ani^lant,  and  tliat  tba  antellant  <m  the 
death  of  bis  mottier  became  entitled  to  an 
undivided  half  Interest  in  the  pnq>erty  sub- 
ject to  the  commonly  debts  then  existing. 

[I]  Tbe  foregoing  concliislon  renders  it 
necessary  to  notice  the  otbw  questions  ive- 
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sented.  The  Interests  of  the  appellant  can- 
not be  (diareed  wltJi  the  expenses  Incurred 
In  the  support  of  the  faniil7  of  the  surviving 
member  of  the  community  incurred  subse- 
quent to  the  dissolution  of  the  community, 
even  to  the  ectent  that  such  expenses  were 
increased  hy  the  appellant's  membership  in 
the  family.  The  bnrden  of  tsapporting  him 
was  voluntarily  assumed  by  the  surviving 
member,,  and  his  representatives  cannot  now 
charge  back  this  cost  thereby  Incurred  to  the 
appellant's  property. 

[6]  Nor  Is  the  appellant  liable  for  the  Im- 
provements that- have  been  placed  npon  Ms 
property.  The  liability  where  It  exists  at 
all  is  purely  one  of  statutory  creation;  no 
such  liability  existing  under  the  common  law. 
Our  statute  (Rem.  Code,  |  797}  Is  not  suffi- 
ciently broad  to  create  It  In  this  character 
of  case.  Under  our  statute  the  Improvem^ts 
must  have  been  made  by  one  "holding  in  good 
faith  under  color  or  claim  of  title  adversely 
to  the  claim  of"  the  owner.  T^ese  conditions 
do  not  exist  In  the  case  before  us. 

[7,  8]  As  to  the  claim  for  the  money  ad- 
vanced by  the  respondent's  mother,  in  so 
far  as  it  was  used  to  liquidate  the  debts 
owing  at  the  time  of  the  appellant's  mother's 
death,  it  could  have  been  properly  charged 
against  his  estate  had  the  claim  been  made 
within  the  period  of  the  statute  of  limita- 
tions. But  the  mother's  death  occurred  In 
1803,  more  than  20  years  prior  to  the  asser- 
tion of  the  claim.  The  statute  (Rem.  Code, 
i  1368)  provides  that  no  real  estate  of  a 
deceased  person  shall  be  liable  for  his  debts 
unless  letters  testamentary  or  of  administra- 
tion be  granted  within  6  years  from  the  date 
of  the  death  of  such  decedent  The  statute  is 
a  statute  of  limitations,  and  Axes  a  time 
when  the  real  property  of  which  a  person 
dies  seised  cannot  be  charged  with  his  debts. 
It  is  applicable  here,  and  since  the  llmita^on 
fixed  has  long  since  exi^red,  the  court  has  no 
power  to  charge  the  appellant's  property  with 
the  obligations, existiiig  at  the  time  of  the 
death  of  his  mother. 

The  order  Is  reversed.  wlOi  instructions  to 
stay  the  proceedings  until  such  time  as  the 
proper^  Is  partitioned  between  the  appellant 
and  the  owners  of  the  Into^  with  which 
Oharles  E.  Mason  died  adaed. 

UOTINT,  EOLOOBfb,  and  PARKER.  JJ., 
ooncnr. 

BOODAM  T.  PAPPAS  at  al.  QUo.  18587J 
(Supreme  Court  of^adilDgtoa.   April  12, 

1.  Appeat,  and  Erbob  ^»778(3)  —  Bbieib  — 
Time  for  Fzliwo. 
Where  the  appellants*  opening  brief  was 
served  July  6th  and  was  filed  in  the  Supreme 
Court  the  next  day,  and  respoodeDt's  brief  was 
served  on  August  4th  and  filed  in  the  Supreme 
Court  on  August  10th,  and  appellants'  reply 

ttsstfot  etbw  cai 


brief  was  served  on  August  2Sth  and  filed  in  the 
Supreme  Court  on  August  81st,  a  motion  made 
on  the  hearing  of  the  appeal  on  November  15th 
to  diamiss  the  appeal  because  appellants'  briefs 
were  not  served  within  the  time  required  by  law* 
should  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  8i  3104,  8108.] 

2.  Pbuvcipal  and  Snurr  «=966(1>— liUBUj- 

TT  OP  StntElT. 
Where  a  surety  bond  covered  tiie  opwatlon 
of  an  automobile  within  the  limits  of  a  dty,  the 
surety  was  not  liable  for  an  acddent  occurring 
upon  a  county  highway  not  witiiin  the  corporate 
limits  of  such  city. 

[Ed.  Note.— For  other  esses,  see  Principal  and 
Surety,  Cent  Dig.  ig  108,  109,  112.] 

3.  HiOHWATs  ®=>176— Law  of  Road— VxolA' 

TION— NeQLIQENCB  PER  SB. 

Laws  1014.  p.  394,  g  2tt,  providing  that  any 
person  operating  a  motor  or  other  vehicle  shall, 
at  the  intersection  of  public  highways,  keep  to 
the  right  of  the  interaectiuns  of  the  centers  of 
such  highways  when  turning  to  the  right,  does 
not  apply  to  a  case  where  an  automobile  passen- 
ger received  an  injury  from  the  driver's  negli- 
gence in  driving  over  an  embankment,  being  in- 
tended to  protect  travelers  and  vehicles  upon  the 
highway,  to  avoid  collisioua,  and  failure  to  obey 
such  statute  is  not  negligence  per  se,  unless  the 
complainiiig  party  is  one  for  whose  benefit  the 
statute  or  ordinance  was  enacted. 

[Ed.  Note.— 'For  other  cases,  see  Highways, 
Cent.  Dig.  {  465.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  A-  W.  Frater,  Judge. 

Action  by  Joseph  A.  Bogdan  against 
George  Pappas  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded  for  new  trial. 

Geo.  McKay  and  Henry  S.  Noon,  both  of 
Seattle,  for  appellants.  Longfellow  &  Blts- 
pa trick,  of  Seattle  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  Injuries  sustained 
by  the  plalntUf,  due  to  the  negligence  of  the 
defendant  George  Pappas  in  the  operation 
of  an  automoMl&  Recovery  Is  also  sought 
against  the  defaidant  Pacific  Coast  Casual- 
ty Company:  npon  the  bond  upon  which  that 
company  was  surety  and  Pappas  was  priu- 
dpaL  From  a  verdict  and  Judgments  in  tar 
vor  of  ttie  plalntUf  the  defendants  appeaL 

The  facts  sufficient  to  an  understanding  of 
the  questions  which  are  controlling  upon  this 
appeal  are  these:  On  the  19th  day  of  July, 
1915,  Pappas  undertook  for  hire  to  convey 
the  respondent  by  antomol^le  from  the  dty 
of  Seattle  to  the  city  of  Everett  At  one 
pidnt  npon  the  county  highway  between  the 
two  cities  the  road  makes  a  right-angle  turn. 
When  about  300  feet  from  this  bend  In  the 
road  Pappas  undertook  to  pass  another  an- 
tomohlle  going  In  the  same  direction,  and 
for  this  purpose  turned  to  the  left.  When 
he  readied  the  bend  in  ttie  road  he  failed  to 
make  the  turn,  and  the  automobile  went  over 
the  bank,  and  tbe  respondent  sustained  the 
Injuries  for  which  he  seeks  recovery.  The 
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txHid  upon  whlcli  the  Padflc  Casualty  Com- 
pany was  surety  covered  the  operation  of 
the  automobile  by  Paj^>as  in  Everett,  which 
la  a  city  of  the  first  class. 

[1]  The  respondent  opois  his  brief  with  a 
motion  to  dismiss  the  appeal  because  the 
brlete  of  the  appellants  were  not  served 
within  the  time  required  by  law.  Tlie  ap- 
p^lanta'  opening  brief  was  served  on  the 
6th  day  of  July.  and  was  filed  in  this 
court  oa  the  day  following.  The  reqiHHid- 
okt'B  brief  was  served  on  the  4th  day'  of  Au- 
gust, 1916,  and  was  filed  In  this  court  on  the 
10th  day  of  the  same  month.  The  apiMl- 
lants'  i^ply  brief  was  served  on  August  28, 
1916,  and  was  filed  in  this  court  on  the  Slst 
day  of  the  same  mouth.  The  cause  was 
heard  here  <m  the  16th  day  of  November, 
1916,  at  wbldi  time  a  motion,  to  dlnniss  was 
first  presented.  Upon  these  facts  we  think 
the  motion  sbonld  not  be  granted. 

[1]  Upon  fbe  merits,  as  to  the  ^dfic 
Coast  Casualty  Onnpany  tJiere  is  no  liabil- 
ity, because  the  ac^dent  did  not  oocar  in 
the  dtr  where  the  operation  of  the  anbmio- 
bile  was  covered  by  the  b(»uL  This  ques- 
tion is  fnUy  discussed  In  the  receat  case  (tf 
Bartlett  t.  lanphler  &  Padflc  Coast  Casual- 
ty  Oow,  162  Pac  632.  Upon  the  authority  of 
that  case  there  is  no  llablUty  upon  the  bond 
In  the  preeeot  case,  because  the  accident  hap- 
prated  upon  a  county  highway,  and  not  with- 
in the  oozporate  limits  of  the       of  Everett. 

[S]  The  next  question  Is  w;liether  the  court 
erred  In  submitting  the  eansa  to  the  jury. 
In  this  cranectloa  coniDlaint  la  made  of  an 
instractlon  to  tlie  effect  that,  If  Pappas  was 
propelling  his  automobUe  at  the  time  of  the 
acddent  along  the  highway  towards  a  bend 
or  (ntemectlon  of  sndi  Ut^way,  and  was 
tumli^  to  the  rlc^t,  and  flailed  to  ke^  to 
the  right  of  the  intorsectiwi  of  the  hiiAway, 
thai  the  appelant  Pappas  was  violating  the 
law  of  the  state,  and.  If  sodi  violation  was 
the  pHNdmate  cause  of  the  acddent,  the  re^ 
spondsDt  was  entitled  to  recover  unless  he 
was  guilty  of  ccmtribntoiy  neg^lgoioe.  This 
instruction  Is  based  npon  section  26  of  chap- 
ter 142  of  the  Laws  of  1915.  It  Is  the»  vxo- 
vlded  that  any  person  operating  a  motor  or 
other  vetdde  shall,  at  the  Intersection  of 
public  higliways,  keep  to  the  right  of  the  In- 
tersections of  the  centers  of  such  hl^ways 
when  turning  to  the  right.   The  object  of 
this  requiremrat  of  Hie  statute  was  to  pro- 
tect travelers  and  vehicles  upon  the  high- 
way, and  to  avdd  collisions.  The  failure  to 
obey'  a  traffic  statute  or  ordinance  this 
kind  is  not  negligence  per  se,  unless  the 
oomplainli^  party  Is  tme  for  whose  benefit 
the  statute  or  ordinance  was  enacted.  Segetf- 
strom  V. 'Lawrence,  64  Wash.  245,  116  Paa 
£76;  Bampon  t.  Washington  Water  Power 
Co.,  162  Pac.  514.    In  the  case  last  dted, 
It  was  said: 

"The  object  of  t^e  traffic  ordiaance  is  to  pro- 
tect pedestrians  and  vehicIeB,  and  to  avoid  colli- 


[  sious.  *  •  «  hare  held  that  similar  ordi- 
nances had  no  application  unless  the  one  invok- 
ing the  ordinance  can  say  that  the  ordinance  was 
enaiited  for  his  benefit.  Wherefore  it  has  been 
frequently  held  that  it  is  not  Diligence  per  se 
for  a  person  to  drive  at  an-  unlawful  rate  of 
speed,  or  upon  the  wrong  side  of  the  street,  if 
the  DOnobservance  ot  the  traffic  ordinance  did 
not  result  in  injury  to  the  one  for  whose  bmefit 
it  had  been  .enacted"  (dtlng  authorities). 

Iba  Instnuitlan  was  not  applicable  to  the 
facts  in  this  case.  As  to  the  Padfic  Coast 
Casualty  Company,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tion to  the  trial  court  to  dismiss  the  action. 
As  to  Pappas,  the  Judgment  will  be  reversed, 
and  the  cause  remsnded  for  a  new  trial.  ' 

ELLIS,  a  J.,  and  MOUNT  and  CHAD- 
WIGE,  JJ.,  concur. 


SN7DEB  V.  SNTDER.   (No.  18774.) 

(Snweme  Court  of  Washington.    April  18, 
1917.) 

DivoacE  «=»1S1  —  Gbounds  —  Kbqixot  — 

EvioBN<a:. 

In  an  action  for  divorce,  evidence  held  suffi- 
cient to  entitle  wife  to  divorce  on  ground  of 
nonsupport. 

[Ed.  Note.— For  other  cases,'  see  Divorce, ' 
Cent.  Dig.  S  449.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  M.  L.  Ollftord,  Judge. 

Action  for  divorce  by  Dorothy  Snyder 
against  John  Snyder.  Divoroe  denied,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Howard  O.  Durk,  of  Seattle,  for  appellant 

CHADWIOE,  J.  Action  for  divorce  on  the 
grounds  of  nonsupport  and  neglect  T^e 
parties  were  married  at  North  Taklma  in 
August,  1914.  Respondent  worked  at  "odd 
Jobs"  for  three  weeks  In  North  Yakima,  and 
then  borrowed  money  vrith  which  to  take 
himself  and  wife  to  the  home  of  his  parents 
in  Seattle.  One  child  was  bom  as  the  ftrnlt 
at  their  union. 

The  record  shows  that  during  the  time  In- 
tervening between  Novonber.  U&14,  and  May. 
19in,  -  re^ondent  had  but  two  months  of 
steady  employment,  and  that  during  that 
tlmd  he  contributed  nothing  to  the  support 
of  bis  wife.  In  May,  1915,  he  went  to  Port- 
land, Or.,  promising  to  send  her  money. 
From  Portland  he  woat  to  San  FrandscOr 
and  thence  to  Ft.  Rosecrans,  where  he  Join- 
ed the  United  States  Army  for  a  period  of 
enlistment  expiring  In  1918.  He  was  trans- 
ferred from  Ft  Rosecrans  to  Ft.  Wordon, 
Wash.,  in  March,  1916.  During  his  absence, 
the  CTtent  of  his  contributions  to  the  main- 
tenance of  his  wife  and  baby  seems  to  have 
consisted  of  two  money  orders  of  66  cents 
each.  Appellant  since  her  marriage,  has  had 
to  rely  on  the  charity  and  kindness  of  rela- 
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tlves  for  that  support  which  her  husband  has 
denied  her. 

It  Is  unnecessary  to  further  detail  "the 
short  and  simple  annals"  ot  this  unhappy 
pair.  We  find  the  charge  of  nonsnpport  to  be 
unquestionably  sustained. 

"Divorces  may  be  granted  by  the  superior 
court  oQ  applicati(m  of  the  party  injnred,  for 
the  followinir  inuses: 

"6.  *  *  •  or  the  neclect  or  refusal  of  the 
hoaband  to  make  suitaUe  prorisifKiB  for  his 
famUy." 

Rem.  Code  S  982. 

Reversed  and  remanded,  with  directions  to 
grant  the  prayer  of  appellant's  complaint 

BLLTS.  a  X,  and  MAIN  and  WSBSTEB. 
JJ.,  ccmcur. 


GODFREY  et  aL  t.  CAMP  et  al.  (No.  13433.) 

(Supreme  Court  of  Washington.   April  16, 
1917.) 

1.  APFBAL  AITD  BbBOB  «SE9ll99— Pbocekdinos 
IN  LOWBB  OOUBT— JlTBUDXCCZOH  AITBB  RB- 
UAHD. 

The  superior  court  has  no  jurisdiction,  after 
a  judgment  baa  been  affirmed,  to  vacate  it  for 
fraud,  where  permission  has  not  first  been  ob- 
tained from  the  Supreme  Court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Di«.  »  4674-4676.] 

2.  Appeai.  and  Gbbob  4s>1199  —  EsitaBLXSH- 

HBNT  OV  WiLi:.— OOHCLUSIVBHESB  —  AOTION 

TO  Vacate  Judombnt. 
Where  a  will  was  contested  as  a  forgery, 
but  its  validity  established  and  affirmed  upon 
appeal,  contestants  cannot  maintain  an  action 
to  vacate  such  judgm«it  on  ground  that  addi- 
tional evidence  relative  to  the  alleged  forgery 
wag  discovered  after  the  case  was  remanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  '4674-4676.] 

Chadwlck,  J.,  ^usenting. 

Dqmrtment  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  H.  Sullivan,  Judge. 

Suit  by  George  H.  Godfrey  and  others 
against  Nellie  Camp  and  others.  From  an 
order  sustaining  a  demurrer  to  the  complaint, 
and  dismissing  the  action,  plalutifEs  appeal. 
Affirmed. 

Scott  ft  Campbell,  of  Spokane,  for  appel- 
lants. Ira  Honefenger  and  HamUen  ft  Gil- 
bert, bU  of  Spokiane,  for  respondents. 

MOUNT,  3.  This  action  was  brought  to 
set  aside  a  Judgment  la  the  matter  of  the 
estate  of  Sarah  J.  Brown,  deceased.  The 
trial  court  sustaloed  a  demurrer  to  the  com- 
plaint, and  dismissed  the  action.  The  plain- 
tiffs have  appealed  from  that  order. 

It  api}ears  upon  the  face  of  the  complaint 
that  these  plaintiffs  instituted  on  action  to 
set  atide  the  purported  will  of  Sarah  3. 
Brown,  deceased.  That  action  was  tried  In 
the  sup«lor  court  on  June  19,  1912,  and  a 
Judgment  was  entered  declaring  the  will  val- 
id. That  Judgment  was  aftem-ards  affirmed 
upon  appeal  to  this  court  In  re  Brown's 
Estate,  83  Wash.  S28,  145  Paa  591.  After 


the  Judgment  was  affirmed  the  plaintiffs  peti- 
tioned this  court  for  a  rehearing.  Tliat  pe- 
tition was  dolled  in  April,  191S.  Thereafter 
in  June,  1915,  these  plaintiffs  filed  a  petition 
in  this  court  asking  permission  to  attack  the 
Judgment  npoD  the  facts  set  out  in  this  com- 
plaint The  petitlcm  was  denied.  Aft^ 
wards  a  petition  for  a  rehearing  thereon  was 
also  denied.  Tliereafter  this  action  was 
brought  in  the  court  below  alleging  the  fore- 
going facta,  and  also  that  the  purported  will 
which  had  been  adjudicated  to  be  valid  was 
Invalid  because  It  was  a  forge^,  and  tliat 
since  the  original  trial  addlticmal  evidence 
bad  been  discovered  which  would  show  the 
will  to  be  a  forgery ;  that  It  was  af towards 
discovered  that  the  witnesses  who  testified 
in  favor  of  the  will  had  perjured  tbemsdvea 
upon  the  trial;  that  these  facta  were  un- 
known to  the  plaintiffs  at  the  time  of  tlie 
original  trial,  and  could  not  have  been  dis- 
covered with  reasonable  diligence.  Thla,  in 
short,  is  the  substance  of  the  emqaalnt. 

Upon  the  hearing  of  the  demurrer  the  trial 
cburt  was  ot  the  qjilnlim  that  tbere  was  no 
Jurisdiction  In  flie  snperlor  ooort  to  reopen 
the  case  and  retiy  it;  and  also  that  the  com- 
plaint did  not  state  tacts  sofldent  to  oonati- 
tnte  a  cause  of  action.  We  ttaliA  tlie  trial 
court  was  right  upon  t)0th  grmmOa. 

[1]  This  court  In  a  number  of  cases  lias 
held  that  after  a  Judgment  has  been  affirmed 
upon  appeal,  the  snperlor  court  has  no  JhzIb- 
dlctlon  ot  an  aj^tlon  to  vaaite  it  for  francU 
where  permlssioo  to  do  so  has  not  been 
granted  by  this  court  Eath  t.  Brown,  03 
Wash.  480,  102  Paa  424,  132  Am.  St  Rep. 
1064;  Kath  T.  Brown,  60  Wash.  808, 124 Paa 
900;  CociiTane  t.  Van  de  Vanter,  18  WadL 
828,  48  Pac  42;  Pacific  Drug  Go.  v.  Hamil- 
ton,  76  Wash.  (04,  136  Pbi!l  1144;  State  ex 
rel.  Prentloe  t.  Superior  Courl;  86  Wash.  90. 
149  Pac  821.  In  Kath  Brown,  S3  Wash. 
480,  102  Pac.  424,  182  Am.  St  Bep.  10S4.  sn- 
pra,  we  said.  In  a  case  very  much  like  this: 

"The  trial  judge  had  no  jurisdiction  to  enter- 
tain tbe  petition  now  before  as.  When  the 
judgment  of  this  court  affirming  the  judgment 
of  the  judge  pro  tempore  waa  remitted  to  the 
lower  court,  it  became  In  legal  effect  conclu- 
sive upon  all  the  oarties  to  the  action  in  that 
court  unless  recalled  or  attaclud  by  psrmlssioa 
first  obtained  upon  proper  showing  bete.  TbiM 
waa  not  done." 

In  Pacific  Drug  Co.  v.  Hamilton,  76  Wash. 
524,  136  Pac.  1144,  supra,  we  held  that  the 
lower  court  waa  without  Jurisdiction  to 
amend  a  Judgment  wtiicb  had  been  affirmed 
by  this  court  In  State  ex  rel.  Prentice  v. 
Superior  Court,  supra,  after  referring  to  a 
number  of  cases  from  this  court,  we  said: 

"An  examinatioD  of  these  cases  discloses  the 
fact  that,  in  every  one  of  them,  there  was  ei- 
ther an  etpress  affirmance  of  tbe  judgment  by 
this  court,  or  an  express  entry  oiF  judgment  on 
the  merits  by  this  court.  Tliej;  sustain  the  doc- 
trine that,  in  sudi  cases,  no  interference  with 
aacb  Judgments  by  any  proceeding  in  the  same 
cause  in  the  lower  court  will  be  tolerated,  except 
hy  direction  or  leave  of  this  court." 
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It  Is  plain  therefore  tbat  tbe  lower  ooTirt 
had  no  Jurisdiction  to  vacate,  modify,  or  set 
aside  the  decree  ordered  entered  by  this 
'  court,  except  by  penulsalon  of  this  coart, 
vfU<£tx  was  not  had. 

[2]  This  Is  dedslre  of  the  case,  but,  In 
rlew  of  the  fact  that  no  opinion  was  written 
when  the  application  for  permlBsion  to  re- 
open the  case  was  denied,  we  deem  it  pn^r 
to  consider  briefly  the  sufficiency  of  the  con> 
plaint.  It  appears  therefrom  that  the  will  of 
Sarah  J.  Brown,  deceased,  was  attacked  by 
these  plaintiffs  upon  tbe  ground  that  the  will 
was  forged  and  supported  by  perjured  testi- 
mony. After  a  trial  of  that  question  the  su- 
perior court  found  that  the  will  was  valid, 
and  entered  a  Judgment  to  that  effect  The 
appellants  now  claim  that  since  that  trial 
they  have  discovered  other  evidence  to  the 
eflf^t  that  the  will  was  a  forgery;  tibat  the 
witnesses  who  testified  in  that  case  testified 
falsely ;  and  that  these  facts  were  discovered 
with  due  diligence  after  the  trial. 

In  the  case  of  Robertson  v.  Freehury,  87 
Wash.  668,  162  Pac.  5,  L.  K.  A.  1916B,  883, 
this  court  bad  occasion  to  consider  the  ques- 
tions presented  here,  and  we  said: 

*****  .fuming  that  the  court's  Jndg- 
moit  was  based  Mpaa  perjured  testlni<Riy,  tbat 
fact  was  unavailing,  for  the  reason  that  Judff- 
ments  or  decrees  of  a  court  of  justice  cannot  be 
aet  aside  on  a  collateral  attack  as  being  fraud- 
ulently obtained  upon  tbe  sole  ground  that  they 
wen  obtained  on  perjured  evidence,  witt/out 
■ome  other  extrinsic  w  ct^teral  fact  entering 
into  and  constituting  fraud  in  the  transaction." 

And  further  on  In  t3ie  same  opinion,  defin- 
ing what  were  "extrinsic  or  collateral  facts," 
we  quoted  Crom  Pico  v.  Cobn,  91  CaL  129, 
26  Pac.  970,  27  Pac  587,  13  I*  a  A-  386,  25 
Am.  St  Hep.  159,  as  follows: 

"Whatj  then,  is  an  extrinsic  or  collateral 
fraud,  within  the  meaning  of  this  rule?  Among 
the  infltances  given  in  me  books  are  such  as 
these :  Keeping  the  unsuccessful  party  away 
from  the  court  by  a  false  promise  of  a  compro- 
mise, or  purposely  keeping  him  in  ignorance  of 
the  suit;  or  where  an  attorney  fraudnlently  pre- 
tends to  represent  a  party,  and  connives  at  his 
defeat,  or,  being  regularly  emplojred,  corruptly 
sells  out  his  client's  interest  United  States  v. 
Throckmorton,  98  U.  S.  65.  66  [25  L.  Ed.  93], 
and  authorities  dted.  In  all  such  instances  tbe 
unsuccessful  party  is  reoUv  prevented,  by  the 
fraudulent  contrivance  of  oia  adversary,  from 
having  a  trial;  but  when  he  has  a  trial,  he 
must  be  prepared  to  meet  and  expose  perjury 
then  and  there-  He  knows  that  b  false  claim  or 
defense  can  be  supported  in  no  other  way;  that 
the  very  object  of  the  trial  is,  if  possible,  to  as- 
certain the  truth  from  the  conflict  of  the  evi- 
dence, and  that,  necessarily,  the  truth  or  falsi- 
ty of  the  testimony  must  he  determined  in  de- 
ciding tbe  issue.  The  trial  is  his  opportunity 
for  making  the  trnth  appear.  If,  unfortunately, 
he  fails,  being  overborne  by  perjured  testimony, 
and  if  he  likewise  fails  to  show  the  ipjustice  that 
has  been  done  him  on  motion  for  a  new  trial, 
and  the  judgment  is  affirmed  <m  appeal,  he  is 
■without  remedy." 

No  such  extrinsic  or  collateral  facts  were 
alleged.  The  foundation  for  this  role,  of 
course,  Is,  that  there  must  be  an  end  of  liti- 
gation. And  when  a  case  Is  once  tried  in  a 
court  of  competent  Jnrisdictlfui,  It  la  finally 


tried,  and  the  findings  thweln  are  conclusive, 
unless  reversed  on  review  or  upon  appeal. 
That  rule  Is  clearly  applicable  in  this  case. 
The  case  was  tried  originally  upon  the  qu«h 
tloD  of  fraud  procured  by  forgery.  If  tbe 
wUl  was  foreed,  the  testimony  In  support  of 
It  must  necessarily  have  been  perjured. 
When  these  plaintiffs  sought  to  set  aside  that 
will,  they  entered  the  contest,  assuming  tbat 
they  were  prepared  to  show  these  facta.  They 
made  that  issue  in  the  case,  tried  it  out,  and 
were  not  successful.  If  they  may  now,  after 
the  case  has  been  affirmed  upon  appeal, 
again  raise  tbe  same  issue,  and  retry  it,  and 
again  fall,  then  upon  further  discovered  tes- 
timony they  may  have  another  trial,  and  so 
on  Indefinitely.^  Our  system  of  Jurisprudence 
does  not  permit  any  such  procedure.  The 
only  tenable  theory  is  that  a  trial  once  had 
is  conclusive  upon  the  parties  when  no  er- 
rors are  found  and  when  no  fraudulent  con- 
trivance prevents  a  fair  trial.  New  trials,  of 
course,  may  be  granted  as  prorlded  by  the 
■Code,  and  not  otherwise. 

We  are  therefore  satisfied  that  the  trial 
court  properly  sustained  the  demurrer  upon 
both  grounds. 

The  Judgment  Is  affirmed. 

^[AIN,  and  HOKEUS,  Jj;,  concor, 

CHADWICK,  J.  (dissenting).  After  the 
opinion  had  been  Bled  and  become  final  lo 
Re  Brown's  Estate,  83  Wash.  628,  145  Pac. 
691,  the  contestants  petitioned  this  court  for 
leave  to  reopen  the  case  in  the  court  below, 
and  to  submit  certain  positive  testimony 
tending  to  show  not  only  that  the  will  was 
a  forgery,  but  actually  fastening  the  crime 
of  forgery  upon  Nellie  Waterbouse,  now  Nel- 
lie Camp,  and  George  McFarlane.  Tbe  court 
denied  tbe  petition  without  opinion,  although 
tbe  petitioners  had  brought  themselves  strict- 
ly within  the  rule  of  Kath  v.  Brown,  53  Wash. 
480,  102  Pac.  424,  132  Am.  St  Eep.  1084,  e. 
c,  69  Wash.  306,  124  Paa  900,  and  Post  v. 
Spokane,  28  Wash.  701,  69  Pac.  371.  1104. 
Tbe  majority  dtes  as  sustaining  authority 
Cochrane  v.  Van  de  Vanter,  13  Wash.  323,  43 
Pac.  42,  Pacific  Drug  Co.  v.  Hamilton,  76 
Wash.  524,  136  Pac.  1144,  and  State  ex  rel. 
Prentice  v.  Superior  Court,  8*J  Wash.  90,  149 
Pac.  321;  but  these  cases  have  no  bearing, 
as  I  shall  show. 

Counsel  asked  a  rehearing.  This  was  re- 
fused— again  without  an  opinion.  Whereup- 
on, DO  Other  course  being  open,  they  began 
this  suit  in  equity,  setting  up  the  fraud  and 
facts  subsequently  ascertained,  and  praying 
for  a  decree  of  the  court  declaring  the 
fraud  "and  forgery.  The  material  allegation 
in  the  complaint  is  as  follows: 

"That  since  the  decision  of  the  Supreme  Court 
sustaining  the  validity  of  the  said  will  and  af- 
firming the  said  judgment  faerdn  mentioned,  and 
since  the  filing  of  the  remittitur  from  the  Su- 
preme Court  in  the  clerk's  office  of  the  superior 
court  of  Spokane  county,  state  of  Wa^ungton, 
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tbe  2lBt  day  of  April,  1915,  this  plaintiff  hu 
discovered  and  learned  tfae  following  t&cts  with 
reference  to  tbe  preparation  and  execution  of 
tbe  said  will  and  the  manner  of  such  preparation 
and  execution,  and  alleges  the  facts  to  be  with 
reference  thereto:  That  the  said  will  is  frandu- 
lent,  forged,  and  fabricated,  and  was  not  in  ex- 
istence at  the  date  of  the  death  of  Sarah  J. 
Brown,  to  wit,  January.  16,  1911.  and  that  the 
same  did  not  come  into  exiatonce  nntU  on  or 
about  the  14tfa  day  of  December,  1911.  That 
during  the  first  part  of  the  month  of  December, 
1011,  the  defendant  Nellie  Camp  herself  pre- 
pared a  draft  of  said  will  npm  a  typewnter. 
That  she  herself  signed  the  slgnatnre  of  'Sarah 
J.  Brown'  to  such  typewritten  draft,  which  is 
now  the  instrument  referrc?d  to  as  the  will  of 
Sarah  J.  Brown,  deceased.  That  upon  the 
8th  day  of  December,  3^11,  she  first  approached 
two  people,  namely.  Linn  J.  Barbart  and  Ura. 
Annie  Lane,  residents  of  Spokane,  Wash., 
and  requested  tbem  and  each  to  become  subscrib- 
ing witnesses  to  tbe  said  will.  That  upon  said 
data  they  and  each  refused  to  become  witneasea, 
but  at  the  urgent  request  of  Nellie  Camp  tb^ 
met  her  by  appointment  in  the  parlors  of  tbe 
Pacific  Hotel  in  Spokane,  Wash.,  at  about  2 
o'clock  p.  m.  on  the  9th  day  of  December,  1911. 
That  there  was  present  at  Buch  tbne  the  two 
parties  mentioned,  together  with  NdUe  Camp 
and  George  McFarlane,  and  that  at  that  time 
and  place  and  in  tbe  presence  of  said  George 
McFarlane,  Linn  J.  Earhart,  and  Mrs.  Annie 
Lane,  the  said  Nellie  Camp  produced  the  instru- 
ment which  has  since  been  admitted  to  probate 
as  the  last  will  and  testament  of  Sarah  J. 
Brown,  deceased,  upon  which  appeared  at  that 
time  the  signature  of  'Sarah  J.  Brown,'  bat 
which  did  not  contain  the  signature  of  tbe  snb- 
Bcribing  witnesses,  to  wit,  George  A.  Griffith 
and  M.  C.  l^avender.  That  the  said  Linn  J. 
Earhart  and  Mrs.  Annie  Lane  examined  the  said 
instrument  so  snbmitted  to  them  by  the  said 
Nellie  Camp  at  that  time  and  became  familiar 
with  said  will^  and  are  now  familiar  with  the 
contents  of  said  instrument.  That  she  at  that 
time  requested  the  said  Linn  J.  ETarhart  and 
Mrs.  Annie  Lane  to  become  subscribing  witness- 
es thereto,  and  opon  the  refusal  of  the  said  Mrs. 
AJinie  Lane  to  do  so,  she  turned  to  Earhart  and 
offered  him  five  hundred  dollars  ($500.00)  if  he 
would  sign  his  name  as  a  witness  to  tbe  signa- 
ture 'Sarah  J.  Brown'  as  it  appeared  thereon, 
stating  to  them  at  that  time  that  she  knew 
where  she  could  secure  one  person  who  would 
witness  it,  but  did  not  know  where  she  could  get 
another.  That  at  said  date  and  time,  tbe  date 
line  of  sud  will  contained  the  date  tbe  14th  day 
of  January.  1910,  and  that  the  said  Nellie  Camp 
stated  to  them  that  she  herself  liad  written  said 
date  in  said  will.  That  it  was  as  good  a  date 
as  any.  That  said  Barhart  refused  to  sign  the 
said  will  as  requested,  and  thereupon  be  and 
the  said  Mrs.  Annie  Lane,  together  with  Nellie 
Camp,  proceeded  to  leave  the  said  hotel,  and  aft- 
er reaching  the  street  said  Nellie  Camp  inform- 
ed them  that  she  would  call  at  their  home  at 
about  6  o'clock  that  evening.  They,  however, 
did  not  reach  home  at  5  o'clock  that  evening,  but 
were  proceeding  on  their  way,  and  while  so  do- 
ing met  NcUie  Camp,  who  stated  that  ahe  had 
called  at  their  home,  but  did  not  find  tbem  there, 
and  had  left  a  note  there  with  a  name  and  tele- 
phone number  for  them  to  call,  which  note  con- 
tained the  foUowinc  notation :  'J.  F.  Dealy,  417 
Hyde  Blk.  A.  1244,  Chaa.  Griffith.'  and  she 
again  Inuated  that  they  and  each  sign  the  said 
will  as  subscribing  witnesses,  which  th^  said 
Karhart  and  Lane  positively  refused  to  do ;  she 
thereupon  requested  them  to  say  nothing  about 
what  had  occurred  between  tbem.  That  they 
and  each  toUl  her  at  that  time  that  they  would 
not  say  anything  about  what  had  occurred  an- 
less  compelled  so  to  do.  That  by  reason  there- 
of and  of  tbe  unpleasant  notoriety  to  which  they 
knew  they  would  be  subjected  if  they  did  tell 


what  had  occurred,  as  aforesaid,  tiiey  refrained 
from  divu^jng  the  facts  herein  set  forth,  and  re- 
fused to  divulge  tfae  same  until  on  or  about  tbe 
date  as  above  set  forth.  That  the  said  note  so 
written  by  the  said  NeUie  Gamp  and  left  at  the 
place  of  residence  of  the  said  Linn  J.  Earhart 
and  Mrs.  Annie  Lane  is  attached  to  Uie  original 
affidavit  of  Mrs.  Annie  Lane,  which  has  been 
filed  in  the  Supmne  Court,  In  the  said  contest 
proceedings,  in  which  the  said  Judgment  render- 
ed as  a  part  of  the  petition  of  the  plaintiifa 
-herein,  asking  permission  to  attack  the  said 
judgment  in  the  lower  court,  and  that  the  said 
note  fa  hereby  referred  to  and  made  a  part  here- 
of, the  same  as  U  fully  Ht  fortii  herein." 

The  error  of  tbls  court  in  summarily  dis- 
missing the  plea  of  tbe  contestants  to  re- 
open the  case  Is  impliedly  admitted.  It  la 
said  in  the  (pinion,  after  citing  the  cases  .to 
which  I  have  referred: 

"This  Is  decisive  of  the  caw,  but,  in  view  of 
the  fact  that  no  opinion  was  written  when  the 
application  for  permission  to  reopen  the  case 
was  denied,  we  deem  it  proper  to  ctmsider  briefly 
the  sufficiency  of  the  complaint.  It  appears 
therefrom  that  the  will  of  Sarah  J.  Brown,  de- 
ceased, was  attacked  by  these  plainti^  upon  the 
ground  that  the  will  was  forged  and  supported 
by  perjured  testimony.  After  a  trial  of  that 
question  the  superior  court  found  that  the  will 
was  valid,  and  entered  a  jndgment  to  that  effect. 
.  The  appellants  now  claim  that  since  that  trial 
they  have  discovered  other  evidence  to  the  ef- 
fect that  the  will  was  a  forgery ;  that  tbe  wit- 
nesses who  testified  in  that  case  testified  false- 
ly; end  that  these  facta  were  discovered  with 
due  diligence  after  tbe  triaL" 

The  court  then  proceeda,  by  what  seona 
to  me  to  be  an  Inoonclnslve  arguoent,  to 
sustain  Itself.  .Hie  opinion  docs  not  touch 
the  prlnc^ial  qoeation,  but  Justifies  tbe  tor- 
mer  deilngu^icy  of  the  court  by  nrging  and 
attmpting  to  prove  antliority  that  the 
preset  proceeding  Is  a  collatoal  attack  upon 
the  former  jodgment.  Tliat  the  opinion  la 
unsound,  and  that  the  position  <tf  the  court 
Is  Indeftinsible,  seems  to  me  to  be  easily  Aem- 
onstrated.  het  na  see  whether  "tlila  la  do* 
dsiye  at  the  case."  "This"  la  tbe  condu^n 
drawn  from  the  cases  cited,  that  is: 

"It  is  plain  therefore  that  the  lower  court  had 
no  jurisdiction  to  vacate,  modify,  or  set  aside 
the  decree  ordered  entered  by  this  court,  ex- 
cept by  permission  of  this  court,  which  was  not 
had." 

The  legal  effect  of  the  court's  holdings 
If,  Indeed,  It  Is  not  so  held  by  the  positive 
words,  "After  a  trial  of  that  question  [for- 
gery] the  superior  court  found  that  tbe  will 
was  valid,  and  entered  a  judgment  to  that 
effect" — ^Is  to  make  all  Judgments  entered 
by  a  superior  court  and  affirmed  by  this 
court  final,  and  to  assert  the  doctrine  that 
this  court  win  not,  although  Its  former  opin- 
ion is  shown  to  be  wrong  or  so  questionable 
as  to  warrant  further  Inquiry  upon  the  merit 
of  the  case,'  grant  permission  to  reopen  the 
case.  If  this  is  the  test,  then  tlie  rule  that 
a  litigant  may  so  petition  Is  «itlrely  over- 
come, for  we  may  safely  assume  that  such  pe- 
tition can  rarely.  If  ever,  be  filed  until  after 
a  Judgment  has  been  entered.  Kath  y. 
Brown,  53  Wash.  480,  102  Pac.  424,  132  Am. 
St  Bep.  1081,  was  an  appeal  Sxom  an  order 
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OTemillog  a  motion  to  vacate  made  in  the 
court  below.  We  held  that  Jurisdiction  to 
bear  auch  motioo  was  not  in  tbe  lower  coart, 
bat  in  this  court,  and  the  appellant,  not  hav- 
ing made  his  motion  here,  there  was  no  con- 
troversy of  which  we  cguld  talie  cognizance. 
Knth  V.  Brown,  69  Wash.  306,  124  Pat  900, 
admits  as  well  as  asserts  the  right  to  petition 
this  court,  notwithstanding  a  final  Judgment. 
The  case  went  off  upon  the  principal  ground : 

"It  also  appears  that  he  hu  neglected  for 
tliree  years  to  avail  himself  <^  the  remedy  pt^nt- 
ed  out  in  Kath  v.  Brown,  supra,  and  that  in 
the  meentime  a  restraining  order  has  been  is- 
sued against  Mm,  which  order  has  become  final 
and  binding.  In  ^rt,  if  we  shonld  grant  the 
application  now  made,  we  would  in  effect  set 
aside  the  restraining  order  without  a  hearing 
thereon.  We  are  of  the  opinion,  therefore,  that, 
even  if  the  plaintiff's  showing,  if  made  in  time, 
would  have  been  sufficient,  he  is  now  barred  by 
laches  and  by  the  restraining  order  above  men- 
tioned which  has  become  final.  The  application 
is  therefore  denied." 

Cochrane  v.  Yan  de  Yanter,  supra,  held 
only  tbat  an  indq)aident  action  in  equity,  to 
restrain  an  execution  upon  a  Judgment  after 
an  appeal  had  been  dismissed,  would  not  He. 
It  has  no  bearing  upon  the  question  before 
OB.  Tbe  Hamilton  Case  held  sim^y  that  a 
conrt  could  not,  by  ex  parte  ordw,  amend  a 
Judgment  entered  upon  a  remittitur  sent 
down  by  this  court.  In  the  Prenttce  Case  tbe 
court  held: 

"An  examination  of  these  eas^  discloses  the 
fact  that,  in  every  one  of  them,  there  was  ei- 
ther an  express  affirmance  of  the  judgment  by 
tiiis  court,  or  an  express  entry  of  judgment  on 
the  merits  by  ttiis  coart.  They  sustain  the  doc- 
trine that,  in  such  cases,  no  interference  with 
such  judgments  by  any  proceeding  in  the  same 
cause  in  the  lower  court  will  be  tolerated,  ex- 
cept by  direction  or  leave  of  this  coart." 

The  only  cases  In  our  reports  bearing  upon 
i^e  question  at  bar  are  Eath  t.  Brown,  63 
Wash.  480,  102  Pac.  424,  132  Am.  St  Bep. 
1084,  and  Post  t.  Spokane,  28  Wash.  701,  69 
Pac.  371,  1104.  E&db  ot  these  cases  holds  to 
the  right  of  a  defeated  litigant  to  petition 
this  court  to  further  litigate  after  this  couit 
has  decided  the  case.  In  the  Post  Case  It  is 
said  (italics  my  own): 

"Uptm  satisfactory  showing  being  made  io 
this  coart,  ieave  has  been  granted  in  some  in- 
stances to  attack  iudgmmtt  which  have  bem 
affirmed  here.  We  are  not,  however,  aware 
of  any  published  decision  which  shows  such 
leave  to  cave  been  granted.  It  is  manifest  that 
this  court  most  reserve  to  itself  tbe  right  to  de- 
tmnine  each  particular  case  from  the  showing 
made,  and  no  g»ieral  rule  can  be  announced 
as  applicable  to  all  cases.  Certamly  no  per- 
mitaion  can  be  granted  to  disturb  the  judg- 
ments afftrmed  or  entered  by  thU  court  unless 
U  is  made  reatondbly  to  a^ear  that  the  endt 
of  iuatice  requira  ii.  Bat  the  precedent  of  en- 
tertaining and  conridering  such  applications 
has  already  been  established.  Since  our  pub- 
lished reports  contain  nothing  apon  this  sub- 
ject, as  far  as  we  are  now  informed,  we  have 
thought  it  proper  to  make  these  observations  in 
this  connection,  in  order  that  the  precedent  es- 
tablif^ed  may  be  more  generally  understood." 

It  will  thos  be  seen  that  the  test  Is  not 
whether  the  cotirt  below  has  passed  upon  the 
same  question  and  has  entered  Judgment,  but  j 


whether  tbe  subseanent  showing  Is  suffldent 
to  Invite  the  Interposition  of  this  court  to 
serve  the  ends  of  justice.  In  other  words,  is 
the  showing  sufficient  to  make  it  appear, 
prima  facie,  that  tbe  Judgment  does  not 
serve  the  end^  of  Justice?  The  Judgment  is 
not  a  bar  to  the  right  to  petition.  It  is  tiie 
basis  of  the  right  To  cure  the  delinquency 
of  the  court  in  rejecting  the  original  petition 
without  assigning  any  reasons  therefor,  the 
court  now  assumes  to  pass  upon  tbe  suffi- 
ciency of  the  petition,  and  passes  it  off  by 
holding  that  petitioners  have  not  raised  any 
new  issue;  that  the  effect  of  the  petition 
Is  only  to  assert  newly  discovered  evidence — 
that  is,  to  prove  the  perjury  of  the  wltnessea. 
This  may  be  granted,  but  our  cases  require 
no  more  than  this.  Their  ic^lc  is  that  If  it 
may  be  shown  by  other  and  m6re  convinc- 
ing testimony  that  the  Judgment  rests  in 
fraud  the  court  has  discretion  to  Interfere 
and  grant  the  petition  We  have  never  held 
tbat  a  petitioner  in  such  cases  must  raise  a 
new  and  ind^ndent  issne.  All  be  is  re- 
q\iired  to  do  is  to  show  that  the  Judgment 
upon  the  tendered  Issue  may  be  a  fraud  upon 
the  court  if  facta  theretofore  undisclosed, 
and  through  no  fault  of  the  party,  are  beard 
by  the  court. 

The  rule  of  the  Post  Case  Is  no  more  than 
a  declaratl(m  of  the  old  chancery  rule  which 
allowed  the  filing  of  a  bill  of  review.  It  hns 
been  said  that  a  petition  to  file  such  bill  is, 
under  the  better  practice,  granted  as  a  mat- 
ter of  right,  unless  there  are  special  reasonii 
to  the  contTary.  Seymour  v.  White  County, 
92  Fed.  116,  34  a  0.  A,  240. 

If  the  petition  Is  sufficient— within  the 
rule  that  the  new  matter  has  come  to  the 
knowledge  of  the  i^fetitloner  for  the  first  time 
since  the  period  at  which  he  could  have 
made  use  of  it  In  the  suit  and  it  could  not 
with  rea'sonable  diligence,  have  been  discov- 
ered sooner,  and  is  of  such  character  that  if 
it  had  been  brought  forward  In  the  suit  it 
probably  would  have  altered  the  Judgment 
or  decree — ^the  court  will  hear  the  merit  of 
the  petition.  S.Enc.  Plead,  ft  P/ae.  SSH,  58S; 
Owens  v.  Adm'rs  of  Wm.  Forbes,  9  Fla.  825 ; 
Finlayson  v.  Lipscomb,  16  Fla.  TSl ;  2  Dan- 
iell,  Chancery  Pleading  and  Practice  (6th 
Am.  Ed.)  p.  1578;  Story,  Equity  Pleadings 
(10th  Ed.)  S  412  et  seq. 

The  rule  which  should  gov,em  this  case  la 
best  stated  in  Ocean  Ins.  Co.  v.  Fields,  2 
Story  (U.  S.)  69,  76,  78,  by  Judge  Story,  who, 
after  stating  the  mle  of  diligence,  says : 

"Now,  the  very  reason,  upon  which  the  pres- 
ent bill  Is  founded,  is.  that  this,  a  perfect  and 
valid  defence  at  law,  was,  by  the  fraudulent 
concealment  of  the  defendant,  and  the  total  ig- 
norance of  tbe  plaintijfs  in  the  facts,  Incapable 
of  being  set  up  to  the  original  action;  and  the 
recoveiT  was  therefore  inequitable  and  iniqui- 
tous. It  would  be  against  all  the  principles  of 
a  court  of  equity  to  allow  one  party  to  prac- 
tice a  fraud  upon  another  innocent  party,  and 
by  another  act  of  fraudulent  concealment  re- 
cover a  judgment  against  him  founded  upon 
i  tbe  prior  ac^  and  then  to  be  permitted  to  as- 
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Bert  this  doable  iniqultar  w  a  bar  to  all  equi- 
table relief  against  the  jut^nsent.  *  Upcm  tbia 
ground  alone  the  objection  would  be  unaTail- 
able.  *  •  •  Now,  I  agree  that  mere  cumu- 
iatiTe  evidence  to  the  (act  of  fraud,  or  any  other 
leading  fact  not  discovered  since  the  trial,  will 
not  ordinarily  constitnte  any  jost  ground  for 
the  interference  of  a  court  of  equity  to  grant  re- 
lief, for  the  solid  reason  that  it  is  for  the  pub- 
lic interest  and  policy  to  make  an  end  to  litica- 
tion,  or,  as  was  pointedly  said  by  a  freat  jurist, 
that  suits  may  not  be  immortal,  while  men  are 
mortal.  But  I  do  not  know  that  it  has  ever 
been  decided  that  in  an  assignable  case,  where 
the  defense  has  been  imperfectly  made  out  at 
the  trial,  from  the  defect  of  real  and  sobstan- 
tial  proofs,  although  there  were  some  circum- 
stances of  a  doubtful  diaracter,  or  some  pre- 
sumptions of  a  loose  and  indeterminable  bear^ 
ing  More  the  jury,  and  afterwards  newly-dis- 
covered  evid^ce  has  come  out,  full  and  direct 
and  iMNdtive  to  the  very  gist  of  the  controversy, 
a  court  of  equity  will  not  interfere  to  grant  re- 
li^  and  to  sustain  a  bill  to  bring  forth  and  try 
the  force  and  validity  of  the  new  evidence.  My 
recollection  does  not  fnmish  me  with  any  case, 
where  a  doctrine  so  strict  and  so  binding  has 
been  positively  upheld  and  pronounced.  The 
disposition  of  courts  of  equity,  upon  this  head, 
seems,  as  far  as  I  can  gather  it,  not  to  encour- 
age  new  litigation  in  cases  of  this  sort;  but, 
at  the  same  time,  not  to  assert  their  own  in- 
competency to  grant  relief,  if  a  very  strong  case 
can  be  made  wit  A  fortiori  all  reasoning  upon 
such  a  point  must  be  powerfully  increased  in 
strength,  when  it  is  applied  to  a  case,  which, 
upon  the  face  of  the  bill,  is  composed  and  con- 
cocted of  the  darkest  ingredients  of  fraud,  if 
not  of  crime.  At  all  events,  it  would  be  an 
extraordinary  course  tor  a  court  of  equity  to 
pronounce  such  a  judgment  in  such  a  case,  upon 
a  demurrer,  rather  than  to  retain  it  for  a  final 
adjudication  upon  a  hearing  of  the  merits, 
whtte  the  full  jmaaure  of  the  wh<da  facts,  and 
tbe  weight  of  all  the  attendant  circumstances 
known  at  the  trial  and  discovered  since,  may  be 
fully  brought  before  it  While  the  court  would 
not  be  disposed  lightly  to  interfere  with  the 
verdict  of  ue  junr,  upon  the  point  of  fraud,  it 
might  wdl  deem  itself  at  liberty  to  look  deeper 
into  the  case  upon  new  evid«ice  which  might 
justly,  if  known  at  the  time,  have  dianged  the 
verdict  <rf  the  jury." 

It  will  be  seen,  by  reference  to  tbe  auttaori- 
tleS(  that  the  general  rule  Is  that  a  bill  of 
review  will  not  lie  where  the  only  object  to 
he  obtained  is  to  cumulate  testimony,  but  to 
this  role  there  Is  a  well-defined  and  well-un- 
derstood exception.  It  is  not  always  clear 
In  the  opinions,  and  yet  It  tnay  be  safely  said 
that  It  enters  as  a  controlling  feature  In  al- 
most every  case  where  the  right  to  attack 
a  Judgment,  after  final  Judgment  on  appeal, 
has  been  permitted.  The  exception  to  the 
rule  pertains  where  the  testimony  offered  is 
such  that  If  it  had  been  received  tbe  court 
would  have  probably  decided  the  other  way. 
It  Is  applied  where  an  independent  or,  as  Is 
sometimes  said,  an  extrinsic  or  collateral 
fact  is  made  to  appear  or  where  circum- 
stances are  disclosed  which,  If  they  had  been 
received,  would  have  made  the  Judgment 
improbable  and  there  has  been  no  lack  of 
diligence  or  vigilance  on  the  part  of  the  pe- 
titioner. 

Lord  Kingsdown,  in  pronouncing  the  opin- 
ion of  the  privy  council  in  Hosklng  v.  Terry, 
8  Jar.  (N.  a.)  975,  Is  said  to  bare  glren  the 


best  r^eome  of  tbe  law  am  this  subject  that 
has  been  written: 

"The  party  who  applies  for  permission  to  file 
a  bill  (4  rmew  on  the  ground  of  having  dis- 
covered new  evidence  must  show  that  the  nat- 
ter so  discovered  has  c<»ne  to  the  knowledge 
of  himself,  or  of  his  agents,  for  the  irst  time, 
since  the  period  at  waxb  he  could  have  tntde 
use  of  jt  in  the  suit,  and  that  it  could  not. 
with  reasonable  diligence,  have  been  discovered 
sooner;  and,  secraidly,  that  it  is  of  such  a  char 
acter  that  if  it  had  been  tooa^t  forward  in  tlic 
suit  it  might  probably  have  aUared  the  jodc- 
ment."  Trapbagen  v.  Voorbees,  45  N.  3.  Eq.  tii, 
46,  16  Aa  188. 

I  might  quote  fnMn  the  (pinion  of  Judgcfi 
and  text-writers  without  number,  but  I  find 
no  happier  expression  In  the  books  than  that 
employed  by  this  court  in  Post  v.  Spokane, 
supra.  All  cases  which  rest  upon  ri^  rea- 
son are  conslsteot  with  the  ordinance  of 
Lord  Bacon,  who  said: 

"No  bill  of  review  riiall  be  admitted  tm  any 
new  proof  which  might  have  been  used,  whoi 
the  decree  was  made.  Nevertheless,  upon  new 
proof  that  has  come  to  liriit  after  decree  made, 
which  could  not  possibly  have  been  used  at  the 
time  when  decree  passed,  a  bill  <il  review  may 
be  grounded." 

Surely  appellants  have  brought  themsdvcs 
within  these  rules.   The  error  of  tbe  coort 
lies  in  the  fact  that  it  has  confused  the  rule. 
It  has  assomed  that  the  production  ct  other 
witnesses  would  only  cumulate  the  testlmtMiy 
from  whidi  perjury  oould  be  Inferred.  Bnt 
this  Is  not  so.   The  test  is  not  whether  wit- 
nesses will  but  add  to  the  number  theretofore 
sworn,  and  who  have  already  testified  upon 
certain  material  facta,  but  rather,  does  tbe 
proffered  testimony  tend  to  discredit  the  te^t- 
timony  by  proof  of  facta  not  disclosed  upou 
the  trial,  and  which  were  within  the  knowl- 
edge of  tbe  successful  party,  and  whldi  no 
reasonable  diligence  could  have  uncovered? 
The  understanding  that  fraud  invatliibly 
hides  in  the  shadows  of  silence  la  nerer  lost 
sight  of  under  the  tme  doctrine. 

While  many  eases  lay  down  the  broad 
statement  that  a  Judgment  will  not  be  re- 
viewed where  no  more  la  ^wn  than  that 
some  witnesa  has  perjnred  himself,  or  wher? 
the  Judgment  rests  In  perjury,  we  think  tliat 
no  case  can  be  found  den^ng  relief  where 
the  testimony  subsequently  discovered  makes 
It  most  Ukdy  that  the  whole  testlmcmy,  a-^ 
well  as  the  sohject-matter  at  the  aoit,  can 
be  said  to  be  perjnred  and  folse.  In  the 
Standard  Encycl<H>edia  of  Procedure,  vol.  4. 
p.  442,  It  is  said : 

"Pet^ury  and  fraud,  when  alleged  as  Kround 
of  review,  must  have  bad,  to  be  available,  a 
controlling  interest  in  the  dedsloB  npom  the 
merits." 

In  Taylor  v.  Nashville  &  G.  R.  Co.,  86  Tenn. 
23S,  240,  6  8.  W.  393-396,  Judge  Lnrton  said: 

"This  brings  us  to  the  question  as  to  whether 
ignorance  of  the  existence  of  a  defense,  and  tfa^ 
^sence  of  all  circumstances  of  suspickhn,  will 
not,  as  against  a  plaintiff  cailty  of  oonseious 
mala  fides  in  the  obtention  of  any  judgment,  ex- 
cuse any  effort  to  present  a  defense  of  whic+ 
the  def^dant  is  totally  unaware^  by  rf«i«  of 
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flw  utfidneu  with  whkh  tbe  fraud  of  tfae 
plaintiff  was  concocted  and  cemented." 

After  a  very  able  discussion,  that  learned 
Judge  draws  the  foUowlxig  conclusion: 

"We  an  fully  attentive  to  the  neceesitr  of 
maintaining  the  conclusiveness  of  a  litigation 
terminated  by  a  Judgment  at  law,  and  of  the 
wisdom  ot  the  rule  vhicb  casts  the  responsibil- 
ity for  an  unjost  judgment  upon  the  party 
whoae  negUgence  led  to  such  a  result  But  that 
a  court  of  equity,  under  the  circumstances  of 
this  case,  could  not  restrain  the  fraudulent 
plaintiff,  Taylor,  as  between  himself  and  the  vic- 
tim of  his  conscious  dishonest  conduct,  would 
be  an  unendurable  r^roaeb  upon  the  methods 
and  machineiT  of  that  tribunal.  ■  The  general 
rule  which  holds  a  party  negligent  who  fails  to 
devdcv  every  fact  which  would  defeat  a  recov- 
ery upon  an  iniqaitons  demand  is  a  reasocabte 
rule,  but  it  has  ita  qualifications  and  reasonable 
UmitaticHiB;  and  we  hold  that  where  a  Judg- 
ment was  obtained  tiirough  the  mala  fides  of  the 
I^aintlff,  who  at  the  time  knew  that  the  Judg- 
ntent  was  contrary  to  the  facts  and  the  trutn, 
and  where  it  further  appears  that  the  defend- 
ant was  at  the  time  ignorant  of  the  existence 
of  the  very  facts  whldi  make  the  judgment  un- 
consdonaue,  and  when  there  was  nothing  in  the 
circumstances  of  the  litigatkm  or  the  trial  fol- 
cnlated  to  arouse  suspicion  of  a  prudent  man  to 
ttie  fact  of  a  fraud  bdng  practiced,  a  court  of 
equity  will  interpose  and  restrain  proceedings 
upon  suGb  a  fraudulent  Judgment;  and  the 
fact  that  the  defense  could  have  been  made  at 
lav,  and  that  the  evidence  was  accessible,  will 
not,  in  such  a  case,  be  such  negligence  as  to 
restrain  tfae  exercise  of  the  jurladiction  of  this 
court." 

This  ia  but  another  way  of  saying  that  a 
court  of  equity  will  not  tolerate  a  fraud 
where  the  fraud  so  taints  the  Judgment  that 
It  ought  not  to  stand.  The  court,  in  Wouder- 
ly  -T.  liafayette  County,  150  Mo.  635,  51  S. 
W.  745,  after  reviewing  many  decisions  of  the 
Supreme  Court  of  the  TTnited  States,  says: 

"But  when  the  defendant  is  prevented  by 
the  fraud  <^  the  plaintiff  from  making  the  de- 
fense^  and  when,  as  in  this  case,  the  defense 
rests  in  the  peculiar  knowledge  of  the  plaintiff, 
and  he  conceals  it  from  defendant,  the  fraud 
attadiee  to  the  judgment  itself,  and  vitiates  it" 

A  court  has  power  to  protect  Itself  and  its 
Judgments  from  the  fraudulent  and  iniquitous 
conduct  of  litigants.  But  the  right  should 
be  exercised  within  the  limits  of  a  sound  dis- 
cretion.  From  the  very  nature  of  tilings,  no 
hard  and  fast  rule  can  be  laid  down.  Each 
case  must  depend  upon  its  own  -particular 
facts.  If  this  be  not  so.  It  would  be  hard 
to  conceive  of  a  case  where  the  result  of 
a  review.  If  successfully  waged,  would  mot 
tend,  inferentially  at  least,  to  show  perjury. 
As  8&ld  by  Chief  Justice  Marshall  In  Marine 
Insurance  Co.  v.  Hodgson,  7  Cranch  (U.  S.) 
332,  3  h.  Ed.  362: 

"Without  attempting  to  draw  any  precise  line 
to  which  courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining  parties 
from  availing  themselves  of  judgments  (Stained 
at  law,  it  may  safely  be  said  that  any  fact 
which  dearly  proves  it  to  be  against  conscience 
to  execute  a  judgment,  and  of  which  the  injured 
party  could  not  have  availed  himself  in  a  conrt 
of  law,  or  of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud  or  ac- 
cident unmixed  with  any  fault  or  negllgmce  in 
him»^f  or  his  agents,  will  juatilj  an  aptficar 
tion  to  a  court  oi  cbanceiy. 


An  equitable  suit  for  the  review  <rf  a  Jtid» 

ment  at  law  is  akin  to  a  motion  for  a  new 
trial  upon  the  ground  of  nndisooVered  tee- 
timony,  and  should  be  heard  if  it  appears 
prima  fade  that  a  fraud  lias  been  perpetrated 
on  the  court,  and  the  petitioning  party  could 
not,  by  ordinary  diligence,  discover  the  £rand 
In  time  to  snbndt  evldrace  of  It  to  the  coort 
In  an  original  prooeedlnK' 

If  a  petition  is  to  be  dJamlsaed  with  the 
broad  statemrat  Qiat  the  court  will  not  hear 
a  petitioner  who  comes  offering  proof  of  the 
perjury  of  the  prevailing  piir^,  ttae^  conrt 
would  be  powerless  "to  serve  the  ends  of 
justice,"  alUkOugh  It  were  shown,  by  Hie  con- 
fession of  the  prevailing  party,  that  be  Im- 
posed a  ftottd  upon  the  court  by  bis  own 
false  erlduice,  fbr  the  perjury  would  be  the 
same  whether  prored  by  otlier  witnesses  or 
by  tbe  confession  of  the  party.  In  other 
wordsi  vnAet  the  rule  laid  down  by  this 
court,  we  cannot  take  Into  aoconnt  the  nature 
of  the  imxtf,  if  the  result  of  the  proof ,  of 
whatever  kind,  went  no  tnitber  than  to  Aow 
that  tbe  Judgment  rested  In  perjnry. 

The  Oonrt  of  Appeals  of  Virginia  found  no 
such  difilcnlty  In  the  case  of  Connolly  v.  Con- 
nolly, 82  Grat  CVa.)  667.  In  that  case  a 
will  had  been  admitted  to  probate.  The  is- 
sue  in  the  original  action  was  whether  the 
wUI  bad  been  forged.  A  verdict  of  a  Jury 
had  been  taken,  and  upon  It  the  will  was 
admitted  to  probate  aa  a  valid  wilL  An  ap< 
peal  had  been  taken,  and  a  decree  entered 
afflnnlng  the  Judgment  of  tbe  lower  court 
Thereafter  a  certain  person,  being  in  fear  of 
death,  made  confession  to  a  priest  that  he 
had  written  tbe  questioned  document  The 
capacity  of  the  petitioner  to  ask  for  a  writ 
of  review  was  challenged.  This  being  grant- 
ed, tbe  court  did  not  seriously  question  the 
sufficiency  of  tbe  bill.  It  found  that  the 
petltlou  had  all  the  requisites  of  a  pepper 
bill:  * 

"1.  The  evidmce  was  discovered  after  the  de- 
cree was  rendered  and  affirmed. 

"2.  It  could  not  have  iieeu  discovered  before 
by  tbe  exei-cise  of  reasonable  diligence. 

"3.  It  is  material,  and  such  as,  if  true,  ought 
to  produce,  on  anouer  trial  of  the  issue,  a  dif- 
ferent result  on  the  merits. 

"4.  It  is  not  merely  cumulative." 

In  tbe  general  discussion  the  court  said: 

"Since  the  sentence,  she  [the  petitioner]  has 
discovered  the  fact,  which  could  not  have  been 
sooner  discovered  by  the  use  of  the  most  ex- 
traordinary diligrace,  that  the  paper  established 
in  tliat  proceeding  as  the  will  of  her  uncle 
was  forged  after  his  death  by  a  man  wboee  name 
is  given  in  tbe  bill,  and  who  makes  a  written 
confession  of  his  crime  under  circumstances  of 
great  solemnity.  The  statements  of  her  bill,  on 
a  motion  for  leave  to  file  it,  must  be  taken  as 
true.  Her  prayer  is,  that  the  former  proceed- 
ings may  be  opened,  and  that  she  may  be  al- 
lowed the  opportunity,  hitherto  not  affordwi 
her,  ot  being  heard,  and  that  she  may  be  per- 
mitted to  make  good  her  allegations  and  have 
the  spurious  paper  annulled.  Is  It  posidUe  that 
the  law  provides  no  remedy,  can  give  no  relief 
in  suA  a  case?  Is  the  appellant,  under  the  cir- 
cumstances rfiown  by  her  bill,  to  continue 
bound,  and  to  be  forever  barred  (A  her  righta, 
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witiioat  belBf  heard,  or  harlnr  an  opportmiitj 
of  being  hewd?" 

But  granteig  thAt  tbe  holding  of  tbe  court 
Is  Bonnd  when  applied  to  a  proper  itate  of 
facts,  It  should  not  be  held  to  control  the 
Instant  case.  The  fact  litigate  In  the  for^ 
mer  trial  was  whether  4tw  Blgnatnre  of  Sarah 
J.  Brown  was  gennlne*  or  false  and  forged. 
The  fact  submitted  In  tiie  case  at  bar  la  in- 
dependait  and  collateral.  No  testimony  to 
sustain  It  was  avallablei  nor  could  It  bare 
been  dlsoorered  except  at  the  will  of  those 
who  have  been  willing  to  speak  after  the 
controversy  seemed  to  have  been  (dosed.  It 
is,  Uiat  Nellie  Waterhoose,  now  Nellie  Camp, 
did  hers^  sign  the  purported  will,  and  that 
a  conspiracy  existed  to  defeat  tbe  "ends  of 
justice."  The  Issue  In  the  former  case  waa* 
Uid  Sarah  J.  Brown  subscribe  her  name  with 
herown  hand  in  her  lifetime?  Theisaue ten- 
dered by  the  bill  in  the  present  case  Is  that 
Nellie  Gang;i  wrote  the  algnature.  The  Iden- 
tity of  the  forger  was  not  an  Issae  in  the  for^ 
mer  ease.  The  was  no  testimony  one  way 
or  the  other. 

Thla  court  has  fallowed  the  general  rule 
that  relief  by  bill  of  review  will  be  sparingly 
granted.  It  Is  stated  In  Meeker  v.  Waddle, 
88  Wash.  628,  145  Pae.  967: 

"If  decrees  were  to  be  Bet  ajiide  apon  the 
mere  ground  that  they  were  baaed  upon  per- 
jured testimony,  decrees  might  never  be<x>me 
fiDal,  for  the  decree  which  held  that  a  former 
decree  was  fooaded  upon  perjured  teatimony 
might  itself  later  be  attack^  upon  the  ground 
that  it  was  procured  byperjured  testinumy.  and 
no  on  ad  infinitum.  W«  are  convinced,  were- 
fore,  that  tliere  were  not  sufficient  facts  either 
stated  in  the  complaint  or  proven  at  the  trial 
by  respondent  to  entitle  respondent  to  recover, 
and  that  the  judgment  of  nonsuit  moved  for 
by  appellant  tuiomd  have  been  granted." 

This  rule  was  followed  In  Robertson  v. 
Freebuiy,  87  Wash.  558,  152  Pac.  5,  L.  R. 
A.  1916B,  883.  See,,  also,  McDougall  v.  Wal- 
ling! 21  Wash.  478,  68  Pac.  6C9,  75  Am,  St. 
Rep.  849;  Freldman  t.  Mantey,  21  Wash. 
675.  59  Pac.  490.  But  as  I  read  the  cases 
they  do  not  deny  that  the  relief  will  be  grant- 
ed in  a  proper  case.  In  the  Meeker  Case  it 
la  said: 

"Decrees  in  a  court  ot  justice  cannot  be  set 
aside  on  collateral  attack  as  heing  fraudulmtly 
obtained  upon  the  sole  ground  that  they  were 
obtained  upon  perjured  evidence,  without  some 
other  extrinsic  and  collateral  fact  entering  into 
and  constituting  fraud  in  the  transaction.  To 
hold  otlierwise  would  be  to  lead  ultimately  to 
bewildering  and  endless  uncertainty  and  con- 
fusion." 

The  court  then  suggests,  quoting  from  the 
McDougall  Case: 

"Perjury  is  not  Bi>ecified  in  our  statute  as  a 
distinctive  ground  for  vacating  a  judgment. 
There  must,  at  any  rate,  be  connect^  with  It 
such  circumstances  aa  will  relieve  the  opposite 
party  from  all  implication  of  want  of  diligence, 
and  deceive  faim  completely  In  tbe  nature  of  the 
testimony." 

The  same  quotation  is  made  In  the  Bobert- 
Bon  Case,  and  It  la  said  that  our  own  deci- 
sions recognize  that  a  showing  of  some  ex- 
trinsic or  collateral  fraud  which  prevented  a 


fair  trial  is  suffldrat,  although  tt  Is  immedi- 
ately followed  by  the  same  quotation  from 
Pko  V.  Oohn,  91  Oal.  129,  26  Pac.  970.  27  Pac. 
637,  IS  tu  B.  A.  S86,  26  Am.  St  Bep^  169, 
which  la  used  in  this  case,  and  whidi,  if  fol- 
lowed literally,  would  deny  the  right  to  a 
review  entirely,  and  which  is.  In  its  very 
words  as  well  aa  virit,  opposed  by  ^  rea- 
Btming  and  lo^  of  the  case  of  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  U  Bd.  93, 
which  was  dted  .wlUi  approval  in  Qie  Meeker 
Casa 

We  have  held,  as  most  all  courts  luiva  hdd, 
that  a  decree  of  divorce  will  be  set  aside 
when  it  is  shown  that  a  fraud  has  been  prac- 
ticed upon  the  losing  party  or  upon  ttie  court. 
Oraham  v.  Graham,  54  Wash.  70,  102  Pac. 
801.  18  Ann.  Cas.  999.  It  would  seem  that 
there  should  be  no  dltCerence  In  pTlnc^>le  be- 
tweoi  a  divorce  case  and  a  <dvll  action  where 
*the  ends  of  Justice"  have  been  defeated. 

From  the  almost  limitless  number  ot  au- 
thorities, I  deduce  the  following  principles: 
The  ri^t  to  attack  a  Judgment  by  an  In- 
deoendent  proceeding  rests  in  equity.  It 
does  not  exist  as  a  matter  of  right,  but  rests 
in  the  sound  discretion  of  the  court  It  will 
not  be  tolerated  simply  to  prove  perjury,  but 
if  the  perjury  Is  such  that  the  Judgment  if 
allowed  to  stand,  will  of^tatB  as  a  fraud 
upon  the  court  or  defeat  the  ends  of  Justice, 
sound  discretion  demands  that  it  be  allowed. 
Or,  taking  Into  conslderathm  all  the  facts 
and  circumstances,  If  the  proof  (rftered  tends 
to  prove  fraud  or  perjury  by  some  indepoid- 
ent  or  collateral  drcumstance^  tlie  action  vlll 
be  allowed  almost  aa  a  matter  of  right 
These  principles  are  amply  sustained  our 
own  dedsloos,  more  espedaUy  by  the  Post 
Case,  the  Graham  Case,  «id  Domy-Benton 
Olay  ft  Coal  Co.  v.  Sartori.  ST  Wash.  546. 161 
Pac.  lOSSt  where  the  distinction  between  the 
right  to  attack  a  Ju^mmt  iqton  the  ground 
of  evidwce  discovered  after  tba  year,  and 
upon  the  ground  of  a  fraud  upon  the  court  or 
o^on  tbe  adverse  mrty,  is  clearly  pointed  out 
In  that  case  It  Is  said : 

"Courts  of  equity  are  always  open  for  relief 
against  fraud;"  and  "Equity  will  always  relieve 
against  fraud  whenever  discovered" — dHng  Pey- 
ton V.  Peyton,  28  Wash.  278.  68  Pac.  767;  and 
further,  "Where  the  reUef  is  on  the  gtoond  of 
newly  discovered  evidence,  It  must  appear  tiiat 
there  was  some  frauduleat  ctmcealment  of  the 
facta  cm  tt»  part  of  the  adverse  party." 

The  Denny  Casa  may  be  accepted  as  the 
alpha  and  omega  of  the  law,  and  petitioners 
are  well  within  Its  doctrines. 

In  this  case  the  court  was  called  upon  to 
test  the  validity  of  a  will  purporting  to  have 
been  executed  by  Sarah  J.  Brown  on  a  day 
certain.  The  instrument  had  been  admitted 
to  probate  and  carried  the  legal  presumptions 
of  regularity  and  verity.  The  burden  at 
proctf  was  on  the  petitioners.  If  a  shonring 
that  months  after  the  purported  date,  the 
will  was  still  unexecuted,  and  that  Nellie 
Camp  and  George  McFarlane  were  eonsplrii^ 
to  defeat  the  ends  of  Justice  for  the  sake  or 
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their  awn  pecuniary  gain  does  not  make  a 
case  for  the  equitable  Interposition  of  the 
court,  or  la  not  a  collateral  or  independent 
fact,  then  no  case  can  be  Imagined  where  re- 
lief should  be  granted,  and  all  that  has  ever 
been  said  about  courts  being  zealous  to  guard 
their  records  fi;om  the  taint  of  fraud  had 
better  hare  been  left  unsaid. 

The  burden  of  counsel's  opposition  to  the 
shedding  of  further  light  upon  this  most 
questionable  transaction  Is  that  it  would  open 
the  case,  and  there  would  be  no  end  to  litiga- 
tion. But  this  Is  necessarily  so  in  every  case 
where  the  relief  is  granted.  If  such  conten- 
tion ended  inquiry,  courts  would  be  powerlras 
to  serve  "the  ends  of  Justice."  for  a  judg- 
ment restlDg  in  fraud  or  perjury  would  be 
OS  sound  as  one  resting  In  truth. 

The  demurrer  admits  the  truth  of  the  al- 
legaUons  of  the  complaint  The  court  has 
assumed,  in  this  hearing,  to  pass  upon  the 
insufficiency  of  the  original  petition.  Having 
Inherent  power  to  do  Justice,  we  ought  to 
hold  that  the  present  complaint— which  Charg- 
es fraudulent  concealment,  the  test  of  which 
Is  whether  due  diligence  and  vigilance  would 
have  uncovered  the  fraud — ^Is  a  sufficient  petl* 
tion  within  the  rule  that  requires  pennlBston 
of  the  court  to  maintain  the  action  Instead 
of  barring  the  right  because  permission,  al- 
though applied  for,  had  not  been  obtained. 
Or,  .we  should  hold,  if  upon  no  other  authori- 
ty than  tlie  Denny  Case,  that  petitioners 
hare  the  rl^t  to  maintahi  an  independent 
suit  in  equity  to  uncover  the  inequity  and 
fraud  which,  upon  the  face  of  the  complaint, 
inheres  in  the  Judgment 

The  showing  made  by  the  petitioners,  the 
tru(h  of  which  Is  admitted  by  the  demurrer, 
makes  it  possible  to  inquire  further  into  flie 
probable  cause,  which,  after  all,  is  the  foun* 
dation  of  the  right  to  petition  in  cases  of  this 
kind,  and  to  say  ttiat  when  the  proffered  tes- 
timony is  comddered  in  connection  with  much 
that  is  in  the  record  there  is  mudi  to  sustain 
the  belief  that  the  questioned  signature  of 
Sarah  3.  Brown,  as  well  as  the  entire  prep- 
aration of  the  will  with  tlie  poraible  exception 
of  tiie  signature  (tf  Oriffitb,  is  the  handiwork 
of  Nellie  Camp.  The  sisoature  has  none  of 
the  ciharacteristlcs  of  Sarah  J.  Brown.  It 
lias  all  <^  the  characteristics  of  the  handwrit- 
ing of  Nellie  Camp. 

Aside  from  the  character  of  the  handwrit- 
ing which,  as  I  have  said,  bears  Inherent  evi- 
dence of  being  the  writing  of  Nellie  Camp,  the 
will  Itself  bears  the  earmarks  of  Mrs.  Gamp. 
It  speaks  of  Charlie  McFarlane  and  oil 
Claronce  (jJodfrey.  In  such  writings  as  we 
bare  available,  Mrs.  Camp  uses  Charley  and 
Clarance  habitually.  Mrs.  Brown,  in  all  the 
writings  which  we  have,  says  Charles,  Master 
Charles,  and,  Clarence.  The  will  uses  the 
words  "with  out"  We  find  this  form  in  the 
writing  of  Mrs.  Camp.  It  was  shown  In  the 
original  petition  that  notwithstanding  Mrs. 


Camp's  denial  at  the  trial,  she  could  in  fact 
operate  a  typewriter,  and  that  she  had  at  the 
time  used  a  typewriter. 

These  are  but  a  few  of  tibe  many  sugges- 
tions that  might  be  made  from  the  record  la 
aid  of  the  complaint  and  if  the  complaint 
needed  any  aid,  and  I  believe  it  does  not, 
these  circumstances  and  others  that  might  be 
mentioned  ought  to  be  sufficient  to  warrant 
the  court  In  holding  that  petitioners  should 
have  a  right  to  maintain  a  suit  In  equity  to 
make  further  disclosure  of  what  seems  to  me 
to  be  the  most  glaring  fraud  upon  the  courts 
and  upon  the  parties  Interested  that  has 
ever  come  under  my  notice. 


SANDEIRSON  ft  aL  t.  CITY  OF  SEIATTO!. 
(Na  136750 

(Supreme  Court  oi  Waahingtm.    April  12, 
1917.) 

1.  HimiCIFAL  OOBPOBATXOIVB  «=b516  —  IM- 

^sovKMairr  AsBsesicBnTB— Coixatbui.  At- 
tack. 

Where  abutting  owners  have  not  objected 
or  protested  at  the  time  the  assessment  roll  for 
an  improvement  assessment  was  made  up  and 
confirmed  the  court  and  have  paid  the  assess- 
ment, the  court  will  not  in  a  collateral  proceed- 
ing inquire  into  any  question  going  to  procedure, 
since  all  informalities  as  well  as  all  defenses 
going  to  the  amount  of  the  assesBment  are  merg- 
ed in  the  iarder  of  coafinaation,  and  such  order 
is  not  subject  to  collateral  attack  unless  made 
vdd  by  8<Hne  aubsequsnt  jvoceeding. 

2.  MUHIOIPAI.  GOBPOXATIOHB  «sa516  —  iK- 

FBovEifEnT  A8aMSMg«Ta--CorxATRaATi  At- 
tack. 

Under  Laws  1911,  p.  466,  |  23,  providing 
that  assessment  roll  tor  local  im^rovemenli 
shall  be  conclusive  after  confirmation  by  the 
council  or  other  legislative  body  as  provided, 
and  the  regularity,  validity  and  correctness  of 
the  proceeoEings  relating  to  such  improvement 
and  to  the  assessment  therefor,  etc.,  shall  be 
concduBive  in  all  things  upon  all  parties,  and 
cannot  in  any  manner  be  contested  or  ques- 
tioned in  any  proceeding  by  any  person  not  fil- 
ing written  objections  to  such  roll  as  provided 
by  law,  and  not  appealing  from  the  action  of 
the  council  In  confirming  such  assessment  roll, 
as  provided,  etc,  an  improvement  assessment 
cannot  be  attacked  io'  a  coUatsral  proceeding 
by  a  showing  of  lack  of  benefit  or  that  it  was 
too  high,  or  that  proper  credits  have  not  been 
given,  but  it  must  be  shown  that  there  was  a 
la<^  of  original  JurisdictifHi  to  make  the  im- 
provement, eqiecially  where  the  thing  complain- 
ed of  must  be  made  to  appear  by  resort  to  facts 
dehors  the  record  of  the  original'  proceeding; 
as  courts  wUI  not  hear  on  collateral  attack  non* 
jurisdictitmal  objections  whidi  should  have  been 
urged  before  the  tribunal  created  to  hear  and 
determfaie. 

3.  MUSICiyAT,'  COBPOBATIONS  €»4I3(1)— IM- 
PBOVEirENT  ASSESSMEKTS— JUBISDICnOK. 

The  fact  that  the  raising  of  streets  was 
made  necessary  by  a  sliip  canal  c<»istructed 
by  the  United  States  government  did  not  affect 
the  jurisdiction  of  the  city  to  order  the  improve- 
ment, or  to  assess  proper  amounts  upon  abutting 
property. 

[Ed.  Note.~F(H:  other  cases,  sao  Municipal 
Corporations,  Gent.  Dig.  H  1014,  1020.] 
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4.  MuNiczFAi.  OOBPouTions  ®=3516— Assess- 1 

VENTS — COLUTESAi:  ATTACK. 

Where  United  States  condemned  land  for  a 
canal  and  paid  a  judgment  for  damans  to  a 
city  which  thereafter  raised  grade  of  certain 
streets  becanee  of  high  water  from  the  canal 
and  aasessed  abutting  property  for  the  cost, 
the  assessment  after  approral  cannot  be  a>l- 
taterally  attadied  because  cost  was  not  paid 
from  sach  judgment. 

Department  1.  Appeal  from  Superior 
Court,  King  Cooaty;  HltcbeU  GllUam, 
Judge. 

Proceeding  to  contest  tbe  validity  of  an 
Improrement  aasessment  by  S.  W.  Sanderson 
and  another  against  fbe  City  of  Seattle. 
Vtcaa  a  Judgment  sustaining  a  general  de- 
murrer to  the  complaint  and  dismissing  tbe 
proceeding,  the  plaintiffs  aiq^eal.  Affirmed. 

S.  S.  Langland,  of  Seattle,  tor  appellants. 
Hn^  M.  paldwell  and  Howard  A.  Hanson, 
both  of  Seattle,  tor  respondent. 

CHADWICK,  J.  In  the  year  1898  King 
county  iH^ught  a  condemnation  proceeding 
In  aid  of  the  United  States  government  proj- 
ect to  dig  the  Lake  Washington  canal.  The 
then  city  of  Ballard  was  made  a  party  claim- 
ant. In  consideration  of  a  Judgfuent  for 
$7,600  then  entered  and  paid  to  the  city  as 
damages  for  flooding  the  streets  of  the  city, 
the  goTemment  was  permitted  to  raise  the 
waters  of  Salmon  Bay  nine  feet  above  the 
dty  datum.  The  city  did  not  use  the  award 
to  raise  the  grade  of  Its  streets  above  the 
water  level,  but  used  the  whole  recovery  In 
the  construction  of  a  city  hall.  Afterwards 
the  dty  of  Ballard  was  annexed  to  the  city 
of  Seattle  and  ceased  its  functions  as  a  sepa- 
rate municipality. 

On  the  ^th  day  of  November,  1912.  the 
dty  of  Seattle  passed  Ordinance  No.  30389, 
providing  for  the  Improvement  of  Shilshole 
avenue.  A  local  Improvement  district  was 
created,  the  object  being  to  elevate  the  level 
of  the  streets  which  would  be  flooded  by  the 
raise  of  the  waters  nine  feet  above  the  city 
datum  by  filling  with  earth,  etc.,  and  to  tax 
the  cost  thereof  to  the  abutting  property. 
An  assessment  roll  was  made  up,  and  on  Oc- 
tober 28,  1014,  the  council  passed  Ordinance 
No.  33863,  approving  and  couflrming  it  It 
is  further  made  to  appear  by  the  complaint : 

'"Hiat  the  grading  and  other  improvement  of 
said  Shilshole  avenue  and  otJier  streets  and 
avenues  Induded  In  said  Ordinance  No.  30389 
is  rendered  necessary  solely  by  tbe  raising  of 
the  waters  of  Salmon  Bay  by  the  United  States 
govemmeut  in  its  coustniction  of  a  ship  canal 
between  Salmon  Bay  and  Lake  Union  in  said 
dty  of  Seattle,  and  that  such  improvement  is 
not  a  local  or  spedal  improvement  within  the 
meaning  of  the  Constitution  and  laws  of  the 
state  of  Wa^lngton,  and  the  said  plaintiffs' 
property  and  the  other  property  within  said 
local  improvement,  and  none  of  said  property 
is  subject  to  spedal  assessment  therefor. 

"That  •  •  *  the  city  of  Ballard  was  an- 
nexed to  the  dty  of  Seattle  and  the  city  of 
Seattle  succeeded  to  all  of  the  property  of  the 
city  of  Ballard,  Including  said  dty  ball  and  suc- 


ceeded to  all  of  Its  obligations  and  indebted- 
ness; that  by  reason  thereof  tbe  dty  of  Ballard 
became  obligated  to  restore  and  Im|«ove  said 
streets  when  submerged  by  the  waters  of  8alm<m 
Bay  by  the  raising  thereof  in  the  construction 
of  said  ship  canal  and  said  city  of  Ballard  and 
Its  successor,  dty  of  Seattle,  became  and  is 
estopped  to  assess  any  ot  its  cost  and  expoise 
of  said  improvement  against  the  abutting  pn^ 
er». 

'That  said  dty  ot  Seattle  had  no  power,  au- 
thority, and  jurisdiction  to  create  a  local  im- 
provement (iistrict  and  charge  the  cost  and  ex- 
pense ot  making  said  improvement  against  plain- 
tiffs' property  and  the  other  property  located 
within  said  district  No.  2601;  that  to  do  so 
would  be  pro  tan  to  the  taking  of  plaintifib' 
prwerty  for  a  public  use  without  compensation 
and  against  the  CraUtitntim  of  the  state  of 
Wasbingten. 

"That  said  assessment  was  absolntdy  void 
and  without  law  to  support  it. 

"That  the  aggregate  amount  attempted  to  be 
levied  against  ^aintiffs*  property  heretofore  de- 
scribed by  said  assessmrat  roll  above  mentioned 
is  the  sum  of  $1,774.80;  that  on  the  23d  day  of 
November,  1914,  said  plaintiffs,  in  order  to 
avoid  future  charges  for  interests,  cost,  and 
penalties,  paid  said  amount  to  tbe  dty  of  Se- 
attle under  protest,  demanding  at  said  time  that 
said  amount  so  paid  should  be  paid  back  to 
them  in  case  it  should  be  dctermmed  and  ad- 
judicated by  the  court  that  said  assessment 
aforesaid  be  illegal  and  void." 

[1]  Tbe  court  sustained  a  general  draiur- 
rer  to  the  complaint  The  case  Is  brought 
here  upon  ah  appeal  from  a  judgment  of  dis- 
missal. It  Is  not  made  to  appear  that  appel- 
lants  appeared,  objecting  or  protesting,  at  the 
time  the  assessment  roll  was  made  up  and 
confirmed  by  the  court  Under  any  theory 
of  the  law,  whether  under  the  statute  or  the 
general  rules  of  procedure,  ai^Uflnts  having 
failed  to  object  and  having  paid  the  assess- 
ment, we  cannot  Inquire  into  any  question 
going  to  the  procedure.  All  Informalities  as 
well  as  all  defenses  going  to  the  amount  of 
the  assessment  are  merged  In  the  order  of 
confirmation.  The  order  of  conflrmatlon  Is 
not  subject  to  collateral  atuck  unless  made 
void  by  some  subsequent  proceeding.  No 
general  rule  in  spedal  assessment  cases  Is 
subject  to  as  few  exceptions  as  this.  Hamil- 
ton, Law  ot  Spedal  Assessments,  SS  ^ ; 
New  Whatcom  v.  Belllngham  Hay  Tmp.  Oo., 
16  Wash.  137,  47  Pac.  237 ;  Potter  v.  What- 
com, !SS  Wash.  207,  65  Pac.  107;  Martin  v. 
Olympla,  68  Wash.  29,  124  Pac.  214 ;  North 
American  Lumber  Co.  v.  Blaine,  80  Wash. 
360,  154  Pac  446. 

[2]  The  burden  of  appellants*  plea  Is  that 
it  was  tbe  duty  of  the  dty,  having  succeed- 
ed to  the  former  corporation  of  Ballard,  to 
imy  at  least  the  $7,600  recovered  in  the  con- 
demnation suit  before  coming  on  to  the 
property  of  private  owners.  However  ap- 
peallng  to  tbe  consdence  this  plea  may  be,  It 
is  without  legal  effect  in  a  collateral  salt. 
It  Is  no  more  than  a  plea,  a  defense  which, 
if  permissIMe  at  all,  m^ht  have  been  urged 
at  tbe  time  tbe  roll  was  made  up  and  stm 
open  to  objections.  If  Uien  found  to  be  meri- 
torious. It  could  have  been  passed  upon  by 
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tbe  ooondl,  subject,  of  coarse,  to  a  rlfl^t  uf 
appeal  to  tlie  siq^ertor  cooit  if  rejected  by 
that  body. 

Tbe  dty  had  jurlsdicUon  of  the  sabject- 
matter.  To  deny  It  the  power  to  assess  there 
must  be  more  than  a  showing  of  a  lack  of 
benefit,  or  that  tbe  assessment  Is  too  high, 
or  that  pr(^r  credits  have  not  been  given. 
Page  &  Jones,  Taxation  by  Ascessmeat,  f 
933.  There  most  be  a  lack  of  original  Ju- 
risdiction to  make  the  improTement  We 
understand  this  to  be  tbe  meaning  of  wctlon 
28,  Laws  mi,  p.  466. 

[t]  CounsiA  cites  many  cases  from  this 
court  holding  to  the  prlndple  that  a  court 
wiU  Intofwe  to  i^rait  tbe  ooUeotimk  of 
an  aaaeasment  wbow  the  council  bad  no 
Jnrlsdlctlon  of  the  snbjeet-matter,  or  bad 
so  far  d^arted  trom  the  fwms  of  tbe 
fltatote  as  to  oust  Itself  oC  Jurisdiction. 
Some  of  tbe  cases  cited  have  been  seriously 
(loestloned.  if  not  really  oToniled.  Bat  in 
none  of  than  la  it  beld  that  tbe  rale  r^ied 
on  would  apply  to  sDch  a  stattf*  of  facts  as 
is  disclosed  In  the  record  before  us. 

The  city  had  power  to  make  tbe  assess- 
ment. An  erroneons  ezerdse  of  tliat  poww. 
altbou^  Iterating  as  a  denial  of  a  posi^ve 
right,  will  not  void  a  proceeding  so  as  to 
make  it  vulnerable  to  collateral  attack.  This 
Is  always  so  where  the  thing  complained  of 
must  be  made  to  appear  by  resort  to  facts 
dehors  Uie  record  of  ttie  original  proceeding, 
tor  it  is  fundamental  that  courts  will  not 
bear,  on  collateral  attadK,  n<mjQrlsdictloQQl 
objections  wblcb  should  hove  been  urged  be- 
fore the  tribunal  created  to  hear  and  deter- 
mine. 

We  find  no  merit  In  tbe  o(mtentl(m  tbat,  ta- 
asmuch  as  the  assessment  was  made  neces- 
sary solely  by  reason  of  tbe  gOTemment  proj- 
ect, this  is  not  such  an  improvement  as  to 
warrant  assessment  of  appellant)^  pr<^rty 
as  for  a  local  Improvement 

[4]  Tbe  raising  of  the  streets  Is  no  part 
of  the  government  project.  If  1^  tbe  raising 
of  the  waters  certain  streets  are  flooded,  It 
Is  the  province  as  wdl  as  tbe  duty  of  the 
city  authorities  to  grade  the  streets  to  a 
proper  level.  Neither  the  conditions  nor  the 
cause  of  the  conditions  calling  for  the  Im- 
provement In  any  way  deprive  the  dty  of 
Jurisdiction  to  improve  its  streets.  If  in  do- 
ing so  it  falls  to  properly  credit  a  proportion- 
ate amount  of  money  collected  upon  a  gen- 
eral Judgment  to  abutting  property,  or,  which 
is  the  same  thing,  makes  a  greater  assess- 
ment than  should  be  laid  upon  the  property, 
the  remedy  Is  in  the  proceeding,  and  under 
the  statute;  Schuehard  v.  Seattle,  51  Wash. 
41,  97  Pac.  1106,  is  not  In  point  In  that 
c&se  the  amount  of  damage  and  benefit  to  the 
particular  lot  had  been  made  the  subject  of 
a  judicial  inqulrj-.  The  Judgment  was  held 
final  as  against  a  subsequent  attempt  of  tbe 
fAty  to  satisfy  Its  Judgment  by  resort  to  the 
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local  improvement  statutes.  The  only  time 
the  question  of  benefits  to  the  particular 
property  Involved  in  this  case  has  ever  been 
considered  was  under  Ordinance  No.  30389. 
The  case  falls  more  nearly  within  the  rea- 
soning of  the  court  in  Grandin  t.  TaoMna,  87 
Wash.  98,  151  Pac.  254. 

Having  neglected  to  assert  tbelr  present 
[dea  as  a  defense  In  the  assessm^t  proceed- 
ing, and  havli^  paid  the  assessment  appel' 
lanta  are  without  present  remedy. 

Affirmed. 

ELLIS,  a  J«  and  MAIN  and  WEBSTER, 
JJ.,  ooDCur. 


RAMAT  et  ux.  v.  CALIFORNIA  INS.  CO.  OF 
SAN  FRANCISCO.   (No.  13586.) 

(Suprone  Goart  of  Washington.    April  12, 
1917.) 

1.  Tnbubanck  ^288(1)  —  FiBB  POLIOT  — 
Breach  op  CoHDinoN  —  Qthkb  Insubakce 
Not  Indobsrd  on  Poltcy. 

Proviaioii  of  a  fire  policy  for  it  being  void  if 
there  b«  other  insurance  on  tbe  propert;  not  in- 
dorsed on  the  policy  is  a  condition,  breach  of 
which,  thoDsh  existing  at  the  time  of  the  loss, 
did  not  contribute  tbereto,  and  so,  under  3  Rem. 
&  Bal  Code.  $  6059—34,  does  not  avmd  liabil- 
ity. 

[Ed.  Note.— For  other  cases,  .see  Insurance, 
Cent  Dig.  fg  660-669.] 

2.  Inbubancb  <g=»555  —  Pboots  or  Loss  — 
Waitbb— Statutes. 

Construed  liberally,  as  expressly  required' 
thereby,  3  Rem.  &  Bal.  Code,  i  6059—34,  provid- 
ing that  breach  of  a  warrant?  or  condition  of  a 
policy  of  insurance  shall  not  avoid  the  policy 
or  liability  of  the  Insurer,  unlen  the  breach  ex- 
ist at  the  time  of  and  contribute  to  the  loss,  per- 
mits waiver,  after  loss,  of  condition  of  policy 
that  sworn  proofs  of  loss  be  furnished  within 
60  days,  unless  written  extension  of  time  is 
given. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1367-1378, 1382-1390,] 
8.  iPtstfRANCB  «=3668(15)— Waivbb  of  Oovni- 

TION— PaOOFS  OF  Loss. 

SVhether  there  has  been  a  waiver  of  condi- 
tions of  an  insurance  policy  Is  not  a  gaestion  for 
the  court,  where  the  facts  are  not  conceded  and 
the  testimony  is  conflicting  and  the  proofs  ate 
capable  of  more  than  one  construction. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  U  1743,  1748.  1761,  1767,  1770.] 

Department  2.  Appeal  from  Superior 
Court.  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  R.  M.  Ramat  and  wife  against 
the  California  Insurance  Company  of  San 
Francisco.  Judgment  for  plaintiffs,  and  de> 
fendant  appeals.  Bereraed  and  remanded  for 
new  trial. 

H.  T.  Granger,  of  Seattle,  for  appellant 
Cole  A  Dolby,  of  Seattle,  for  respondents. 

PULLERTON,  J.  On  August  S.  1914.  the 
respondent,  plaintiff  below,  applied  to  the 
resident  agent  of  the  appeUant  at  the  city  of 
Seattle  for  a  Are  Insurance  policy  covering  his 
household  effects  then  situate  in  a  certain 
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dv^Ui^  bonae  In  the  dty  named.  Insur- 
ance was  granted  blm  to  the  amount  of  $500, 
and  later  <m  a  policy  was  made  out  and  for- 
warded blm,  readimg  him  on  the  next  day. 
He  paid  the  required  premlun  at  the  time  of 
the  application.  The  policy  was  In  fmrm  that 
requbed  by  the  statute,  a  form  known  as  the 
New  Xork  Standard  poUcyi  and  ccmtalned, 
among  others,  the  following  conditions: 

"This  eatire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract  of 
insurance,  whether  valid  or  not;  on  property  cov- 
ered in  whole  or  in  part  by  this  policy.^* 

"If  fire  occur  the  insured  shall  give  immediate 
Dotice  of  any  loss  thereby  in  writing  to  this  coni- 
paov,  protect  the  property  from  further  damage, 
lorthvnth  separate  the  damaged  and  undamaged 
personal  property,  put  it  in  the  best  possible  or- 
der, make  a  complete  inventory  of  the  same, 
stating  the  quantity  and  cost  of  each  article  and 
the  amount  claimed  thereon;  and,  within  sixty 
days  after  the  fire,  nnless  such  time  ii  extended 
in  writing  by  this  company,  shall  render  a  state- 
ment to  this  company,  signed  and  sworn  to  by 
said  insured,  stating  the  knowledge  and  belief  of 
tlie  insured  as  to  the  time  and  origin  of  the  fire; 
the  interest  of  the  insured  and  of  all  others  in 
the  property;  the  cash  value  of  each  item  there- 
of and  the  amount  of  loss  thereon;  all  Incum- 
brnncGs  tliereou ;  all  other  insurance,  whether 
valid  or  not,  covering  any  of  said  property." 

"No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  any 
coart  of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  require- 
meats,  nor  unless  commenced  within  twelve 
months  next  after  the  fire." 

The  dwelling  house,  with  Its  Insured  con- 
tents, was  destroyed  by  Are  on  the  evening 
of  the  day  the  respondent  received  the  policy. 
The  Insured  Immediately  notified  the  resident 
agent  of  the  appellant  of  the  happening  of 
the  Are,  and  furnished  the  adjuster  to  whom 
he  was  referred  with  a  statement  of  bis 
loss,  but  did  not,  within  the  60  days  pre- 
scribed by  the  conditions  of  the  policy,  ren- 
der to  the  company  the  sworn  statement 
therein  required.  It  developed  at  the  trial, 
atso,'that  the  respondent  bad  Insurance  on 
the  property  In  two  other  Insurance  com- 
panies, the  one  Insuring  It  to  the  amount  of 
$360  and  the  other  to  the  amount  of  $250. 
The  record  does  not  make  It  very  clear  when 
this  insurance  was  procured.  It  can  be  gath- 
ered, however,  from  the  respondent's  some- 
what indefinite  statements  that  It  was  applied 
for  on  the  same  day  that  the  respondent  ap- 
plied for  the  policy  In  suit.  The  respondent 
further  testified  that,  at  the  time  he  applied 
for  the  Insurance  in  question,  he  told  the 
agent  to  whom  the  application  was  made  that 
he  had  other  insurance  on  the  property. 
This  testimony,  however,  was  emphatically 
denied  by  the  agent  At  the  aaiduslon  of 
the  respondents'  case  in  chief  the  appellant 
moved  for  a  nonsuit,  and  at  the  conclusion  of 
the  testimony  challenged  its  suQlclency  to 
sustain  a  recovery  against  it,  basing  the  mo- 
tion and  the  challenge  on  the  ground  that 
the  evidence  showed  affirmatively  that  there 
had  been  no  compliance  with  the  conditions  of 
the  policy  before  quoted.   The  motion  and 


diallenge  were  orerroled,  and  the  cause  sub- 
mitted to  the  jury  on  the  single  question  of 
the  amount  of  the  loss,  the  court  ruling  as  a 
matter  of  law  th&t  there  had  been  ft  wUver 
of  the  provisions  ot  the  policy  making  It 
void  tf  the  instved  then  had,  or  should  there- 
after acquire,  any  other  contract  at  Uxsar- 
ance  on  the  property,  and  the  condttkm  that 
the  Insured  should,  within  60  days  after  a  Are 
occurred,  render  to  the  company  a  sworn 
statement  of  the  loss.  The  jury  reamed  a 
verdl<4  tor  the  full  amount  of  the  policy. 
Judgment  was  entered  In  accordanoe  with  the 
verdict,  and  the  insurance  company  appeals 
therefrom. 

The  appellant  first  assigns  error  npoa  the 
rulings  of  the  court  refusing  to  sustain  its 
motion  for  nonsuit  and  its  diallenge  to  the 
sufficiency  of  the  erl^ncfc  The  <dalm  of  a- 
ror  Is  founded  uptm  the  provbdons  of  the 
Insurance  Code.  That  Code  provides  (Rem. 
S  6069-106)  that: 

"On  and  after  January  1,  1912,  no  fire  in- 
surance company  shall  issue  any  fire  insurance 
policy  covering  on  property  or  interest  therein 
in  this  state  other  than  on  form  known  as'  the 
New  York  Standard  as  now  or  may  be  hereafter 
constituted." 

Another  section  (Rem.  Code,  }  6059 — 191) 
meUies  it  a  penal  offense  punishable  by  fine 
for  any  Insurance  company  or  any  agent  ot 
any  insurance  company  to  knowingly  and 
willfully  violate  such  provision.  The  Stand- 
ard Form  policy  of  New  York  at  the  time 
this  policy  was  issued,  contained  the  pro- 
visions and  conditions  we  have  heretofore 
quoted,  and  there  Is  no  contention  that  the 
policy  Issued  was  not  otherwise  in  strict  ac- 
cordance with  the  requirements  of  the  stat- 
ute. It  Is  argued  from  this  that  the  statute 
gives  to  these  provisions  of  the  policy  the 
force  of  positive  law,  making  them  controlling 
as  written,  and  hence  there  can  be  no  oral 
waiver,  or  waiver  by  acts,  of  such  provlslcMs. 
and  that  there  can  be  no  recovery  where  It 
Is  made  to  appear  that  there  la  other  Insur- 
ance on  the  policy  not  provided  by  agreement 
Indorsed  on  the  policy  or  added  thereto,  or 
when  It  Is  made  to  appear  that  the  insured 
did  not,  within  the  time  limited  In  the  poli- 
cy, render  to  the  company  sworn  proofs  of  the 
loss. 

[1]  But  the  Insurance  Code  contains  the 
following  section : 

"No  oral  or  written  misrepresentation  or  wai> 
ranty  made  in  the  negotiation  of  a  contract  or 
policy  of  insurance,  by  the  asssred  or  in  his 
half,  shall  be  deemed  material  or  defeat  or  avoid 
the  policy  or  prevent  it  attaching,  unless  su-  'j 
misrepresentation  or  warranty  is  made  with  the 
intent  to  deceive.  The  breach  of  a  warranty  or 
condition  in  any  contract  or  policy  of  iosurazice 
shall  not  avoid  the  policy  nor  avail  the  iufitir(>r 
to  avoid  liability  unless  such  breach  shall  ex:<!t 
at  the  time  of  the  loss  and  oontribnte  to  the 
loss;  anything  In  the  policy  or  contract  of  in- 
surance to  the  contrary  notwithstanding.  In 
case  a  loss  occurs  while  a  breach  of  warranty 
exiBts,  if  it  contribute  to  the  loss,  the  insure-! 
shall  only  be  entitled  to  recover  the  amonnt  of 
insurance  the  premium  paid  would  purchase  a: 
the  rate  that  would  be  charged  wlthont  the 
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warranty.  Thia  section  sball  be  liberally  con- 
strued."  3  Bern.  &  Bal.  Code,  {  6059—34. 

The  Code  deals  with  flre,  marine,  and  life 
Insurance  In  Its  various  forma.  The  section 
quoted  Is  found  among  the  general  provisions 
applicable  to  the  several  kinds  of  insurance 
therein  dealt  with,  and  plainly  constitutes  a 
legislative  rule  of  construction  Intended  to  be 
applicable  to  the  several  forms.  Hie  second 
sentence  of  the  section,  It  will  be  observed, 
provides  that  the  breach  of  a  .warranty'  or 
condition  In  any  contract  of  insurance  shall 
not  avoid  the  policy  nor  avail  the  Insurer  to 
avoid  liability,  unless  such  breach  shall  exist 
at  the  time  of  the  loss  and  .contribute  to  the 
loss.  Manifestly  the  provision  of  the  poUcy, 
to  the  effect  that  the  policy  should  be  void 
if  the  insured  then  had  or  should  thereafter 
procure  any  other  contract  of  insurance,  if 
not  Indorsed  on  the  policy,  was  a  condition  In 
the  contract  of  insurance.  While  It  existed 
at  the  time  of  the  loss,  it  is  plain  that  it  did 
not  contribute  thereto.  It  would  seem  to  re- 
quire no  argument,  therefore,  to  demonstrate 
that  It  was  the  legislative  intent  that  the 
breach  of  such  a  condition  should  not  avoid 
the  policy.  Nor  is  there  anything  in  the 
other  provisions  of  the  section  that  would 
lead  to  a  dilTerent  result.  If  the  respondent 
is  to  be  believed,  there  was  no  Intent  or  at- 
tempt to  deceive.  He  Informed  the  agent  of 
the  appellant  of  the  additional  insurance, 
and  the  policy  of  insurance  was  issued  to  him 
.with  full  knowledge  of  such  Insurance. 

[2]  It  Is  our  opinion,  also,  that  the  sectV)ii 
is  applicable  to  the  other  condition  of  the 
policy  claimed  to  have  been  broken,  namely, 
that  sworn  proofs  of  loss  were  not  furnished 
within  the  60  days.  But  here  again  there 
was  evidence  tending  to  show  that  the  agent 
was  misled  by  the  acts  of  the  appellant's 
agents.  There  was  testimony  tending  to  show 
that  on  the  occurrence  of  the  Are  he  immedi- 
ately notified  the  agent  who  issued  to  him 
the  policy  of  Insurance.  This  agent  referred 
him  to  the  company's  adjuster,  who  request- 
ed a  statement  of  the  loss.  This  was  furnish- 
ed, and  the  matter  proceeded  until  after  the 
expiration  of  the  60  days  before  any  informa- 
tion was  given  the  insured  that  his  acta  were 
not  considered  by  the  company  as  a  com- 
pliance with  the  policy.  The  Jury,  we  think, 
would  have  been  warranted  In  finding  that 
the  acts  of  the  agents  misled  the  respondent ; 
that  he  was  led  by  them  to  believe  that  the 
appellant  treated  the  return  actually  made  as 
a  compliance  with  the  policy,  and  was  there- 
by lulled  Into  the  belief  that  nothing  further 
on  his  part  was  necessary  to  be  done  In  order 
to  have  the  Insurance  adjusted.  Under  the 
decisions  of  this  court  based  on  the  prior  stat- 
ute^,  this  court  has  held  that  there  could  be 
a  waiver  on  the  part  of  the  company  of 
similar  conditions  of  an  insurance  policy,  and 
that  they  .were  waived  by  acts  similar  to  those 
shown  In  the  present  record.  Staats  v. 
Pioneer  Ins.  Ass'n,  55  Wash.  81, 104  Pac.  185. 

It  seems  to  vs  the  same  rule  must  obtain 


under  the  present  statute.  While  the  lan- 
guage of  the  section  quoted  may  not  meet  the 
precise  situation,  it  is  especially  provided 
that  it  shall  be  liberally  construed,  and  the 
plain  Intent  of  the  statute  is  that  liability 
for  losses  shall  not  be  avoided  for  a  mere 
want  of  a  literal  compliance  with  the  provi- 
sions of  the  policy,  which  do  not  contribute 
to  the  loss  or  operate  to  the  injury  of  the 
Insurer. 

It  may  be  well  to  remark  that,  since  the 
present  policy  was  issued  and  the  loss  there- 
under incurred,  the  section  of  the  statute 
quoted  has  been  amended  in  material  par- 
ticulars (see  Laws  1915,  p.  703 ;  Rem.  Code, 
S  6059 — 34),  and  that  we  do  not  here  deter- 
mine the  effect  of  the  amendmwt  on  the 
question  urged  by  the  appellant  as  to  poli- 
cies Issued  subsequent  to  the  amendment. 

We  conclude,  therefore,  that  the  court  did 
not  err  in  reusing  to  grant  the  motion  for 
nonsuit,  or  err  in  refuslDg  to  sastain  the 
challenge  to  the'  sufficiency  of  the  evidence. 

[3]  The  appellant  next  complains  of  the 
action  of  the  court  wherein  it  ruled  that  the 
question  whether  there  had  been  a  waiver  of 
these  conditions  of  the  policy .  was  one  of 
law  to  be  determined  by  the  court.  As  we 
have  said,  the  testimony  of  the  respondent, 
to  the  effect  that  he  had  Informed  the  agent 
of  the  appellant  that  he  had  other  Insurance 
on  the  property  at  the  time  he  applied  for 
the  insurance  in  question,  was  denied  by  the 
agent  There  is  room  for  two  opinions  also 
on  the  question  whether  the  failure  of  the  ap- 
pellant to  return  the  sworn  [rroofs  of  loss  was 
due  to  the  t&ct  that  he  had  been  misled  by  the 
agents  of  the  appellant.  To  rule  as  it  did, 
the  court  had  to  conclude,  either  that  the 
proofs  were  capable  of  but  one  construction, 
or  that  the  facts  were  conceded.  Neither  of 
these  conclusions  was  justified  by  the  record. 
That  the  first  was  not  we  have  sufficiently 
shown.  The  second  is  founded  upon  a  col- 
loquy occurring  between  the  court  and  the 
appellant's  counsel  at  the  conclusion  of  the 
evidence.  The  court  at  that  time  Inquired  of 
counsel  whether  or  not  the  question  of  waiv- 
er was  a  question  of  law  for  the  court  or  a 
question  of  fact  for  the  Jury,  and  seems  to 
have  assumed  that  counsel  answered  that  It 
was  a  question  of  law  for  the  court.  But  the 
answer  was  not  thus  unqualified.  When  the 
question  was  submitted  to  him  in  its  gen- 
eral form  he  answered  that  it  was.  After 
discussion,  however,  the  court  asked  the  fur- 
ther question: 

"AssumiDg  tbat  It  can  be  waived  by  the  adjus- 
ter, 1b  the  question  whether  the  facte  ccowtitute 
a  waiver  a  matter  of  law  or  not?" 

To  this-  counsel  answered : 

"Ob.  I  doabt  that  I  doubt  that  when  there  is 
a  conflict  in  the  proof.  When  there  is  no  con- 
flict in  the  proof,  I  would  say  it  wrs  a  matter  of 
law,  but  if  there  is  a  conflict  in  the  proof—" 

Here  he  was  Interrupted  by  the  court,  and 
did  not  finish  his  sentence,  but  the  context 
makes  it  clear  that  he  meant  no  more  than 
to  concede  that  the  court  could  properly  in- 
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struct  the  Jury  as  to  the  legal  effect  of  the 
facts  as  they  found  them  proren,  and  did  not 
mean  that  the  court  could  decide  on  con- 
flicting erldence  that  there  had  been  a  waiver 
of  the  conditions  of  the  policy  and  withdraw 
the  question  entirely  from  the  jury.  That  he 
did  not  think  he  was  conceding  ttie  prc^osl- 
tloQ  Is  further  evidoiced  by  the  fact  that 
he  took  exertions  to  the  inatructions  of  the 
Judge,  wherein  he  told  the  Jury  that  there 
was  but  one  question  for  them  to  decide, 
namely,  the  amount  of  the  loss  suffered  by 
the  respondents  by  reason  of  the  fire. 

But  If  it  were  concluded  that  the  appel- 
lant did  concede  that  the  question  whether 
or  not  the  facts  constituted  a  waiver  of  the 
conditions  of  the  policy  was  to  be  deter- 
mined by  the  court,  we  would  be  constrained 
to  hold  that  the  court  erroneously  determin- 
ed the  facts.  Whether  the  respondent  in- 
formed  the  agent  of  the  additional  insurance 
at  the  time  of  the  application  for  the  present 
insurance  aeems  to  qb  not  lo  be  firee  from 
doubt,  even  were  we  to  look  alone  to  bis  own 
teBtim<my  and  disregard  everything  else.  But 
tb^  is  the  positive,  emphatic  denial  by  the 
agaat  that  the  ret^Hmdent  gave  any  such  In- 
fOrmatios.  The  burden  ires  on  the  reqwnd- 
ent  to  prove  the  Issue,  and  to  onr  minds  this 
burden  was  not  met  This  would  require  a 
reversal,  with  dlrertlonB  fbr  a  Judgmoit  in 
favw  of  appelant.  But  Uiese  were  questions 
on  which  both  sides  are  entitled  to  the  ver- 
dict of  the  jury,  and  we  prefer  to  hold  there 
was  a  mistrial,  requiring  correcttoo  by  a  re- 
aubmlealon  ot  the  case  to  the  Jury  than  to  de- 
termine it  fm  a  doubtful  constnictUm  of  the 
record. 

The  Judgment  Is  reversed,  and  the  canae 
remanded  for  a  new  tilaL 

MOUNT,  PABKEB,  and  HOJXOBIB,  JJ., 
concur. 


THOMPSON  T.  METROPOLITAN  BLDG. 
CO.   (No.  13816.) 

(Sopreme  Oouzt  of  Washington.   April  11, 
1S17.) 

1.  PBi:<rCIPAL  ASD  SUBBTT  «Sb109— litABtUTX 
OF  "SUBBTT"— BEUUBK-^HAnaK  OT  ObU- 

GATION. 

Where  a  bondholder  pledged  bonds  as  secu* 
rity  for  a  note  of  aoother  person,  he  was  a 
"surety,"  and,  when  the  pledgee  consented  to  ac- 
cept in  lieu  of  the  note  certain  bonds  constitut- 
ing a  change  in  the  primary  contract,  the  sure^ 
was  rdeased. 

[Ed.  Mote.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |S  219-222. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surety.] 

2.  Pbikczfai.  and  Subbtt  ^9128(1)  —  Rb- 
LXASB  or  SuRBTT— Change  in  Contract— 

ACQDIESOENCB. 
Mere  silence  on  the  part  of  a  surety,  when 
be  is  informed  of  a  modification  of  the  contract 
between  hts  principal  and  the  creditor  or  that 
a  new  obligation  has  been  snbstitoted  in  lieu 
of  the  original  one,  does  not  Imply  assent  on  Ids 
part,  and  it  is  not  sufficient  that  fie  passively  ac- 


quiesce ;  he  most  actively  consent  to  be  bound 
by  the  terms  of  the  new  agreement. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  SS  366-^,  363-365.] 

8.  I^iNoiPAi,  AND  Subbtt  «=3l04(4)  —  Rb- 
LBASB  OF  Subbtt  —  Pbotbotxu  Subbtibb  — 
Gbanqb  in  Contbact. 
Plaintiff,  who  deposited  bonds  as  security 
for  the  note  of  another  and  took  back  a  note  as 
indemnity.  Is  not  subject  to  the  doctrine  of  se- 
cured or  protected  Bureties,  where  the  note  was 
absolutely  worthlesB. 

[Sd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Oent  Dig.  1 19S.] 

4.  gobpoeationb  ^123(119  —  pucdoe  ot 
Stock  —  "Cohvebsxon''  —  "What  Gonbtx- 

TUTES. 

Where  the  pledgee  of  stock  consented  to  ac- 
cept bonds  in  lieu  of  the  note  for  which  the  stod^ 
was  pledged  and  received  the  bonds  and  there* 
after  refused  to  deliver  the  stodi  to  tiie  surety, 
its  act  constituted  "oonversion." 

[Ed.  Note.— For  other  cases,  ses  Fledges,  Cent 
Dig.  li  1-lM. 

For  other  deflnltions,  see  Words  and  Phrases, 
First  and  Second  Series.  Omversion-H 

6.  PBINCIFAIi  AND  SUBEFT  <=S»109— LlABIUTT 
OF  SUBETT— RSLBASB— (SHANOE  OW  OBIMA- 

TION. 

Where  i^ntiff  deposited  stock  to  secure  an* 
otha*s  note,  and  the  pledgee  thereafter  consent- 
ed to  surrender  the  note  and  accept  instead 
bonds  issued  under  a  composition  agreement,  it 
could  not  defend  its  refusal  to  return  the  stock 
on  the  ground  that  the  composition  agreement 
was  void,  where  there  was  no  substantial  depar- 
ture therefrom,  and  where  it  continued  to  bold 
the  bonds  and  made  no  effort  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  81  21ft-222.] 

6;.*Tboveb  and  Contebsion  <8=>35,  60— Dau- 

AGEs— Pbiha  Facie  Vai.ub. 
In  trover  for  the  conversion  of  a  chose  in 
action  such  as  a  negotiable  instmment.  bond, 
or  other  evidence  of  indebtedness,  plaintiil  is  en- 
titled to  recover  as  damages  the  value  of  the 
thing  converted,  and  prima  fade  the  face  value 
Is  tbe  true  value. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Gmversion.  Ont  Dig;  »  215,  216,  266.] 

7.  Tboveb  and  Gonvebsion  «=»35— Da)£AQEb 
— Pbdca  Facie  Value— Pboop. 

In  trover  for  conversion  of  a  bond,  the  bur- 
den is  on  the  defendant  to  overcome  tbe  prima 
facie  evidence  of  value  consisting  of  the  face 
value. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  SS  215,  216.]  ^ 

8.  Estoppbl  «=»18--Bt  Bono  —  Dahaqes  — 
PaiUA  Facie  Value— Pboof. 

In  trover  for  conversion  ot  a  bond  against 
the  maker  or  one  primarily  liable  thereon,  he 
cannot  question  face  value  of  his  own  valid  and 
subsisting  obligation. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  24] 

Department  1.  AH>eal  firom  Superior 
Court,  King  Count?;  Kenneth  Mackintosh, 
Judge. 

Action  by  Frank  R.  OliooQWon  against  the 
Metropolitan  Building  Company.  Judgment 
for  plaintiff,  and  defmdant  appeals,  and 
plaintiff  prosecutes  a  cross-appeaL  AfSrmed 
on  the  original  appeal  and  modified  <m  the 
cross-appeal,  with  directions. 


iWot  eUier  casn  tea  same  teplo  and  KBT-NVUBEai  In  all  Ker-NomlMred  DIswb  and  Induta 
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Douglaa,  Lone  &  Douglas,  of  Seattle,  for 
appellant.  Baosman,  CHdham  &  Goodale  and 
Walter  U  Noawnan,  all  of  Seattle,  for  re- 
spondent. 

WEBSTER,  J.  Tbla  Is  an  action  to  re* 
cover  damages  for  the  conversion  of  two  first 
mortgage  bonds.  The  facts  necessary  to  an 
onderstandlng  of  this  (pinion  are  these:  On 
June  IS,  1911,  the  plaintiff,  Fred  R.  Thomp- 
son, was  the  owner  of  three  first  mortgage 
Ixmds  of  the  defendant  corporation,  by  the 
terms  of  which  It  promised  to  pay  to  the 
holder  of  each  the  snm  of  $1,000  with  inter- 
est. On  that  date  plaintiff  pledged  the  bonds 
to  defendant  as  collateral  secnrity  for  the 
payment  of  a  note  of  the  American  Mortgage 
&  Building  Company  in  the  snm  of  $2,404.17. 
This  Indebtedness  was  subseqaently  reduced 
to  $1304J.7,  at  which  time  the  defendant 
surrendered  one  of  the  bonds.  Thereafter 
the  mortgage  company  became  indebted  to 
defendant  tn  the  snm  of  $680.30  for  rent,  but 
this  was  separate  and  distinct  from  the  note 
for  the  paym^t  of  which  plaintiff's  bonds 
were  pled^.  On  January  31,  1914,  the 
mortgage  company,  being  Indebted  In  a  large 
amount,  made  a  common-law  assignment  to 
P.  B.  Truajc  for  the  benefit  of  Its  creditors. 
About  one  year  later,  It  was  mutually  agreed 
between  the  creditors,  including  defendant, 
and  the  assignee,  that  it*  would  be  advisable 
to  hold  the  property  until  Jsuslnesa  conditions 
should  Improve.  To  carry  this  policy  into 
effect,  it  was  agreed  that  bonds  of  the  mort- 
gage company  should  be  Issued  payable  on  or 
before  ten  years  from  date  of  issuance,  to 
be  secured  by  mortgage  upon  all  of  the  com- 
jHUiy's  real  estate  equities  and  by  assignment 
of  all  its  interest  in  outstanding  contracts, 
and  these  bonds  were  to  be  accepted  by  the 
creditors  in  settlement  of  their  several  claims 
against  the  company.  Pursuant  to  this  agree- 
ment, Truax  in  due  time  closed  his  trust  as 
assignee  and  released  the  property  to  the 
mortgage  company,  which  In  turn  executed  to 
Truax,  as  tnistee  for  the  bondholders,  an  as- 
signment and  deed  of  trust  conveying  to  iilna 
all  the  property,  both  real  and  personal,  own- 
ed by  the  company.  Subsequently  the  bonds 
were  pr^red,  and  on  March  23, 1915,  Truax 
wrote  to  the  defendant  the  following  letter : 

"Metropolitan  Building  Company,  Seattle, 
Wash. — Gentlemen:  In  accordance  with  your 
agreement  to  BCo&gt  bonds  of  American  Mort- 
gage &  Building  Oompany  for  your  claims 
against  the  company,  you  will  find  nerewith  in- 
closed bonds  Nos.  *.  *  •  aggregating  $2,057.- 
05.  This  aggregate  amomit  is  arrived  at  as  fol- 
lows: rEtemized  statement  including  both  the 
indebtedness  upon  the  note  and  for  the  rent] 
Will  you  kindly  sipi  and  mail  to  me  the  receipt 
whidi  is  herewith  mclosed?" 

On  April  2,  191S,  defendant  wrote  Traax 
aa  Ccdlowa: 

"Inclosed  please  find  recehrt  for  bonds  of 
the  American  Mortgage  &  Building  Company 
as  listed  thentm." 

Tbe  recdpt  referred  to  In  tUs  letter  fol- 
low!: 


"Seattle,  Wn.,  March  24.  1915.  Received  of 
American  Mortgage  &  Building  Company  its 
bonds  Nos.  [being  the  some  set  forth  in  tbe  let- 
ter of  TruaxJ,  aggregatinR  $2,057.05.  Metro- 
politan Building  Compsny,  per  E.  H.  Sennott, 
Asat.  Treasurer. 

"Tbe  Metropolitan  Building  Company  also 
holds,  as  security  a/c  claim  for  rent  due  this 
company  from  American  Mortgage  &  Building 
Company,  two  (2)  Metropolitan  Building  Co. 
bMids,  propertr  of  Fred  B.  Thoa^Mon.*' 

By  letter  of  date  April  3,  1916,  Truax  call- 
ed ttie  defendant's  attention  to  the  fact  that 
the  note  of  the  mortgage  company  had  not 
been  Inclosed  in  Its  letter  of  April  2d.  On 
April  6th,  defendant  Inclosed  the  note  to 
Truax,  explaining  that  it  had  neglected  to 
seai  It  when  the  receipt  for  the  bonds  was 
mailed.  On  the  back  of  the  note  appeared 
the  following: 

"Paid  AprU  2.  1915. 

"Metropolitan  Building  Oompany, 
,  "By  N.  B.  VeO,  Cashier." 

On  AprU  8th,  plaintiff  by  letter  made  de- 
mand upon  Tmax  for  the  return  of  the  two 
bonds  belonging  to  him.  Truax  communicat- 
ed this  demand  to  the  defendant,  but  It  re- 
fused to  deliver  the  bonds,  asserting  the  right 
to  hold  them  as  security  for  the  Indebtedness 
of  the  mortgage  company  to  it  Prior  to  the 
negotiations  resulting  in  the  composition 
agreement,  defendant  notified  Truax  by  letter 
that  Its  claim  against  the  mortgage  company 
was  secured  by  the  bonds  belonging  to  the 
plaintiff,  and  that  it  would  surrender  them 
ODly  upon  payment  of  the  note  due  it  by  that 
ctnnpany.  There  Is  other  evidence  in  the  rec- 
ord tending  to  support  defendant's  conten- 
tion that  the  bonds  were  not  intended  to  be 
acc^ted  In  payment  of  the  note,  but  in  our 
view  of  the  case  it  will  not  be  necessary  to 
set  It  forth  at  length.  The  acts  claimed  by 
plaintiff  to  amount  to  a  conversion  of  the 
bonds  are:  (l).The  defendant's  claiming  the 
right  to  hold  them  as  security  for  the  amount 
due  for  rent  for  which  they  were  not  pledge 
ed;  (2)  the  refusing  upon  demand  to  rede- 
liver the  bonds  after  the  Indebtedness  which 
they  had  been  pledged  to  secure  had  been 
paid;  <3)  In  the  event  It  should  be  held  that 
the  acc^tance  of  the  ten-year  bonds  did  not 
amount  to  payment  of  the  note,  the  refusing 
to  deliver  the  bonds  after  the  security  pledge 
had  bera  released  by  the  acceptance  of  the 
ten-year  bonds  In  lieu  of  the  note  without 
plaintiff's  consent  The  trial  court  found  In 
favor  of  the  plaintiff  and  assessed  his  dam- 
ages in  the  sum  of  $1,600.  the  amount  admit- 
ted by  the  defendant  to  be  the  value  of  the 
bonds.  From  this  disposition  of  the  cause, 
defendant  appeals.  Plaintiff  prosecutes  a 
cross-appeal  upon  the  ground  that  the  dam- 
ages should  have  been  assessed  in  the  snm  of 
$2,000,  the  face  value  of  the  bonds. 

[1]  The  lower  court  found  that  the  de- 
fendant accepted  the  ten-year  mortgage  bonds 
in  payment  and  satisfaction  of  the  balance 
due  on  the  note  of  the  mortgage  company, 
and  tiiat  Its  tefnsal  thereafter  to  surrender 
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the  bonds  upon  demand  amonnted  to  conver- 1 
slon.  We  are  not  disposed  to  dUtnrb  this  i 
Bnding  as  being  contiary.  to  the  preponder- 
ance of  the  OTldenoe.  Admitting,  however, 
for  sake  of  argument,  that  the  bonds  were 
not  acc^ted  in  payment,  It  Is  undisputed 
that  the  defendant  volnntarily  surrendered 
the  note  and  accepted  bonds  In  a  correspond- 
ing amount  and  asserted  the  right  to  hoid 
plalntUTs  bonds  as  collateral  security  fbr 
ttielr  payment  Where  the  owner  of  property 
pledges  It  as  secnrtty  for  the  debt  of  another, 
he  l8  to  be  treated  aa  occupying  the  position 
of  a  surety,  and  any  change  In  the  primary 
contract,  or  the  acceptance  of  a  new  obliga- 
tion in  dUTerent  terms  based  upon  a  valid 
conslderatton  moving  from  the  principal  debt* 
or  to  bis  creditor  wltliont  the  consent  of  the 
surety,  thereby  releases  bis  property  from 
the  lien  of  the  pledge.  Beed  t.  Cramb,  22 
111.  App.  34:  Westbrook  v.  Belton  NU.  Bank, 
07  Tex.  246,  77  S.  W.  &12:  DleU  t.  DavlB. 
76  Kan.  88,  88  Pac.  6^  12  Ann.  Gas.  660; 
KrMht  T.  Empire  State  Surety  Co.,  62  Wash. 
339.  118  Pac.  773  ;  82  Cyc.  196. 

[2]  It  is  urged  that  plalntift  knew  of  the 
composition  agreement  and  the  acceptance  by 
defiandant  of  the  mwtgage  cooQiany  bonds 
and  did  not  object  thereto,  but  it  Is  well 
settled  tlut  mere  sllraice  on  the  part  of  a 
surety,  when  he  is  informed  of  a  modification 
of  the  contract  between  his  prlndpal  and  the 
creditor  or  tluit  a  new  obUgati(m  baa  been 
anbstitnted  in  lien  of  the  original  one^  does 
not  imply  assent  <»i  bia  part  In  order  to 
hind  him  to  the  new  undertaking  it  is  not 
suffldbent  that  be  passively  acquiesce;  he 
mnst  acttvely  consent  to  be  bound  by  the 
terms  of  the  new  agreement  American  Iron 
&  Steel  Mnfg.  Co.  v.  Beall,  101  Md.  423,  61 
Atl.  629,  4  Ann.  Cas.  883;  Edwards  v.  Cole- 
man, 6  T.  B.  Mon.  (Ey.)  S67;  Brandt  on 
Suretyship  &  Guaranty  (3d  Bd.)  |  370;  32 
Cyc  161. 

tl]  Plalntlir  did  not  pledge  his  bonds  as 
security  for  the  payment  of  the  ten-year 
bonds  of  the  mortgage  company.  His  proper- 
ty was  deposited  as  collateral  to  secure  the 
payment  of  the  mortgage  company's  demand 
note  which  defendant  snrrendered  when  it 
took  the  bonds,  and  there  Is  no  evidence  in 
the  record  that  plaintiff  agreed  that  bla 
bonds  might  be  held  for  ten  years  as  secu- 
rity for  tile  retlremoit  of  the  bonds  accepted 
by  defendant  It  is  insisted  that  at  the 
time  plalntUf  pledged  his  txmds  to  defendant, 
he  took  from  the  mortgage  company,  as  in- 
demnity, a  note  of  the  Manhattan  Building 
Con^ny,  and  ttier^re  be  cannot  claim  to 
be  released  by  the  novation.  It  was  shown 
that  this  note  was  worthless,  and  for  this  rea* 
son  the  doctrine  of  secured  protected  sure- 
ties does  not  apply.  Fay  v.  Tower,  68  Wi& 
286, 16  N.  W.  55a 

[4]  It  is  plain  that  when  deftodant  surren- 
dered the  demand  note,  to  secure  which  the 
bonds  in  question  were  pledged,  and  accepted 
instead  the  ten-year  bonds  <HC  the  mortgage 


company  ^thont  flie  cmsent  of  plaintiff,  liSs 
bonds  were  thereby  rdeased,  and  the'  refusal 
of  the  company  to  surrender  them  upon  de- 
mand was  evidence  of  such  an  act  of  domin- 
ion and  authority  over  them  as  to  amount  to 
a  cmverslon. 

[I]  This  conclndon  renders  It  unnecessary 
to  discuss  the  question  wliether  flie  assertion 
of  the  r^ht  to  liold  the  bonds  as  security  for 
the  payment  of  the  claim  for  rmt  was  like- 
wise  an  act  of  conversion.  Defendant  urges 
that  the  composition  agreenunt  was  not  car- 
rititt  out  by  the  trustee  according  to  its  terms 
and  provisions,  but  that  preferences  were  giv- 
en to  certain  creditors,  aai  therefore  the 
agreement  was  void,  and  the  acceptance  of 
tlie  Ixmds  did  not  retease  plalnttfCs  property, 
nils  contention  is  without  merit:  (1)  Be* 
cause  there  was  no  snbstantial  departure 
from  the  agreement;  and  (2)  because  defmd- 
ant  continued  to  hold  the  bonds  and  made  no 
eBoTt  to  resdnd  the  agreement 

Ccmsequmtly,  whetber  tbe  acceptance  of 
the  bonds  v^as  Intended  to  be  in  satls&ctlon 
and  discharge  of  the  original  indebtedness  or 
is  to  be  treated  as  the  taking  of  a  new  and 
dlfTer^t  obligation  without  the  consent  and 
agreement  of  plaintiff,  the  collateral  bonds 
were  released  from  the  lien  of  the  pledge, 
and  plaintiff  was  entitled  to  their  Immediate 
return. 

[8-1]  Defendant  in  Its  answer  denied  that 
the  bonds  in  question  were  of  any  greater 
value  than  $800  each.  There  was  no  evi- 
dence as  to  the  value  of  the  bonds  other  than 
that  their  face  value  was  $1,000  each.  The 
court  rendered  Judgment  in  favor  of  plaintiff 
for  $1,600,  the  araonnt  admitted  by  defend- 
ant to  be  the  value  of  the  bonds.  Plaintiff 
Insists  by  his  cross-appeal  that  the  Judg- 
ment should  have  been  for  the  sum  of  $^,000. 
In  trover  for  the  conversion  of  a  chose  In 
action  such  as  a  negotiable  Instrument,  bond, 
or  other  evidence  of  Indebtedness,  the  plain- 
tiff is  entitled  to  recover  as  damages  the 
value  of  the  thing  converted,  and  prima  fa- 
cie the  face  value  Is  the  true  value.  The  bur- 
den is  upon  the  defendant  to  overcome  this 
prima  facie  evidence  by  showing  In  mitiga- 
tion such  facts  as  will  legitimately  affect  and 
diminish  the  face  value,  such  as  insolvency 
or  the  like.  But  where  the  action  is  against 
the  maker  of  the  instrument  or  the  one  pri- 
marily liable  thereon,  it  Is  held  that  the  de- 
fendant Is  not  permitted  to  question  the  face 
value  of  his  own  valid  and  subsisting  obliga- 
tion. Under  this  rule,  the  judgment  should 
have  been  in  an  amount  equal  to  the  face  val- 
ue of  the  bonds.  Bobbins  v.  Packard,  31  Vt. 
670,  76  Am.  Dec.  134;  Hoyt  v.  Stuart  90 
Conn.  41,  06  AtL  166;  Outhouse  v.  Outhouse, 
13  Hun  (N.  7.)  130;  First  NtL  Bank  of  De- 
catur V.  Henry,  159  Ala.  367,  49  Soutb.  97; 
Kir kpa trick  v.  San  Angelo  Ntl.  Bank  (Tex. 
Civ.  App.)  148  S.  W.  862;  Daniel,  Negotiable 
Instmments,  i  320;  Jones,  Collateral  Secu- 
rities (3d  Kd.)  I  575  ;  38  Cyc  2007.  See, 
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also.  Hetflck  v.  Smith,  07  Waab.  064,  122 

Pac.  363. 

We  conclude  that  tiie  Judgment  sbonld  be 
affirmed  on  the  original  appeal,  and  modified 
on  the  cross-appeal,  with  direction  to  «iter 
Judgment  In  favor  et  plaintiff  for  the  9vm  of 
93.000,  with  Interest  from  March  24,  191S. 

ELLIS,  O.  J.,  and  CHADWIGKand  ICAIN, 
JJ.,  concur. 


FABNANDIS  et  al.  t.  CITT  OF  SBAllTLB. 

(No.  13T13.) 

(Snpreme  Goort   of  Waabington.     April  12, 

1917.) 

1.  Judgment  ®=>005— Mebgeb  and  Bab— 
Damage  fob  CoNnnuino  Injubies. 

An  action  against  a  city  for  removal  <^  la^ 
eral  support  by  a'cnt  in  regradin^f  a  street,  in 
wfaicb  pUintiffs  were  limited  under  the  law  to 
the  recovery  of  such  damages  as  they  were  able 
to  prove  they  had  sufEered  within  tbt  period  of 
30  days  prior  to  the  date  of  flllng  the  claim 
upon  whmi  tiie  action  bad  been  based  np  to  and 
including  the  date  of  the  trial,  was  not  res  judi- 
cata of  a  subsequent  action  for  dfimages  sus- 
tained by  them  after  the  time  of  the  first  triaL 
[Bi.  Note.— For  othor  cases,  gee  Judgment, 
Cent.  Dig.  I  111».] 

2.  JDDOMxiri  ^3964— PaBsmcFTioiTa— PoB- 
KXB  Rkcovebt— PBOBPICrrVK  Daxaqxs. 

In  an  action  for  damages  caused  by  the  re- 
moval of  lateral  support  when  r^rading  a 
street,  in  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presomed  that  plaintiffs  In  a 
prior  action  for  former  damage  were  limited  to 
recovery  of  damages  sustained  up  to  the  time 
of  that  trial,  and  were  not  allowed  to  recover 
for  future  or  prospective  injuries  to  their  prop- 
erty. 

[EH.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  »  1816-1318.] 

3.  MmiOIPAI.  COBPOBATIONS  4E=>404(3)— AC- 
TIONS FOB  Damaoes  to  Pbopebtt— Notice 
—Sufficiency. 

As  a  notice  to  the  city  under  the  statute  of 
the  damage  caosed  by  lessening  the  value  of  the 
property  by  regrading  called  the  attention  of  the 
defendant  city  to  the  then  condition  of  the  prop- 
erty and  from  inspeetiou  they  could  have  discov- 
ered that  a  slide  was  likely  to  occur  from  tiie 
proper^  into  another  street,  the  coort  proper^ 
ly  in  the  ezerdae  of  its  discretion  pemnttwl  a 
teial  amendment  to  cover  an  item  of  damage 
caused  by  such  slide,  occurring  after  the  giving 
of  the  notice,  and  did  not  err  in  receiving  evi- 
denee  relative  to  such  slide. 

lEA.  Note.— For  other  cases,  see  Municipal 
CoiTorati<Mi%  Cent.  Dig.  g  &01.] 

4.  Trial  «»296<11)— Inbtbuctions— Ebbob— 
Cube  bt  Otubb  Instboctions, 

An  instruction,  that  the  jury  might  find  for 
the  plalnti^  in  such  sum  as  they  believed  they 
had  been  damaged  since  filing  of  claim  by  reason 
of  any  slides  which  took  place  -  within  two 
years  prior  to  the  filing  of  the  complaint,  while 
perhaps  misleading  if  taken  alone,  was  not  er- 
ror when  taken  with  instructlMis  that  plaintiffs 
could  not  recover  for  damages  occurring  more 
than  SO  days  before  the  filing  of  the  claim,  and 
that  in  determining  the  compensation  they 
ahould  find  the  difference  between  the  market 
value  30  days  before  the  filing  of  the  claim  and 
at  the  date  of  trial,  and  compare  the  two,  etc. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §  715.] 


Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  8.  C.  Farnandis  and  others 
against  the  City  of  Seattle.  Jndgment  for 
idalntlffB,  and  defendant  appeals.  Affirmed. 

Hugh  M.  Caldwell  and  Walter  F.  Meier, 
both  of  Seattle,  for  appellant  Jay  C  Allen, 
of  Seattle,  for  respondents. 

WEBSTER,  J.  This  Is  an  action  to  recov- 
er damages  alleged  to  have  been  caused  by 
tlw  removal  of  lateral  support  During  the 
years  1907,  1908,  and  1009,  the  dty  of  Seat- 
tle caused  Main  and  Jackson  streets  to  be  re- 
graded  between  Tenth  and  Twelfth  avenues, 
In  sudi  manner  as  to  necessitate  a  cat  of 
approximately  86  feet,  which  reached  day- 
light at  Twelfth  avenue  and  Jadtson  street ; 
that  Is,  the  grades  met  at  that  point  The 
earth  on  the  north  side  of  Jackson  street 
was  of  such  diaracter  that,  when  the  cut  was 
made,  it  developed  a  tendency  to  slide  Into 
the  street.  The  Blidloff  continued  ontll  the 
property  of  respondents,  consisting  of  two 
lots  facing  on  Main  street  which  was  the 
street  immediately  north  of  Jackson  street, 
was  invaded.  lu  September,  1912,  respond- 
ents instituted  an  action  ^i;akiat  appellant  lu 
the  superior  court  for  King  county  in  which 
they  sought  to  recover  damages  caused  by  a 
slide  resulting  from  the  removal  of  the  later- 
al support  to  their  property.  In  that  action 
respondents  recovered  Judpneait  for  f 2,000, 
which  appellant  thereafter  paid.  On  the 
13th  day  of  March,  1916,  respondents  caused 
to  be  filed  with  the  dty  clerk  of  the  dty  of 
Seattle  a  daim  for  damages  in  whldi  they 
set  forth  that,  within  30  days  prior  to  the  fil- 
ing of  such  claim,  another  slide  had  occur- 
red by  reason  of  the  same  regrading  of  Jack- 
son and  Main  streets  between  Tenth  and 
Twelfth  avenues.  In  July,  lOlfi,  respondents 
commenced  this,  their  second  action,  for  dam- 
ages against  the  dty.  For  answer  appellant 
Interposed  a  general  denial  and  affirmatively 
pibaded  the  Institution  of  the  first  action,  the 
trial  thereof  upon  the  merits,  the  recovery  of 
Judgment,  and  the  payment  of  the  same, 
claiming  that  th«%by  all  matters  and  things 
sought  to  be  litigated  In  this  action  had  pre- 
viously been  adjudicated.  Upon  the  Issues 
thus  Joined,  the  cause  was  tried  to  the  court 
sitting  with  a  Jury,  resoltlDg  In  a  verdict  and 
Judgment  In  fovor  of  re^ndents. 

The  numerous  assignments  of  error  restdve 
themselves  Into  three  distinct  classes  and 
present  the  following  questions  fbr  determi- 
nation: (1)  Was  the  Judgmoit  in  the  first  ac- 
tion res  edjudicata  of  the  matters  sought  to 
be  litigated  in  the  present  suit?  (2)  Did  the 
court  err  in  receiving  evidence  relative  to  the 
obstmction  of  ingress  and  egress  to  and  from 
respondents'  property  caused  by  the  sliding 
out  <a  Main  street?  ^>  Did  the  court  err  in 
Instructing  the  Jury? 


^ss>Vvt  other  easss  bm  eanu  toplo  and  KBT-NUUBBR  la  aU  Key-Numb*r«d  Dlgesti  and  Indexes 
IMP.— 15 
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Hi  Z]  r.  In  the  first  action  respondents 
were  limited  under  the  law  to  the  recovery 
of  such  damages  as  they  were  able  to  prove 
they  had  suffered  within  the  period  of  30 
days  prior  to  the  date  of  filing  the  claim 
upcm  which  that  action  had  been  based  up  to 
and  Including  the  date  of  the  trial.  Clearly 
they  could  not  have  recovered  in  that  action 
for  future  or  prospective  Injuries  to  their 
property.  In  Jorguson  v.  Seattle,  80  Wash. 
128,  141  Pac.  334,  a  case  involving  damages 
due  to  a  continuing  or  progressive  slide,  this 
court  said: 

"CoQStruiDg  the  charter  proviaion  as  applica- 
ble to  all  claimB  for  damages  and  the  statute  as 
making  the  filing  of  the  claim  mandatory,  as 
we  do,  it  is  manifest  that  the  plaintiffs  were 
only  entitled  to  recover  Buch  damages  as  they 
were  able  to  show  tbey  had  suffered  fr<»n  the 
16th  day  of  January,  1918,  up  to,  and  including, 
the  date  of  trial." 

We  must  aa^nme,  In  the  absmce  of  any 
showing  to  the  contraiy,  that  respondents 
were  not  permitted  In  the  first  action  to  re- 
cover future  or  prospective  damages,  but 
were  limited  to  tlie  recovery  of  such  damages 
cmly  as  they  had  sustained  up  to  and  Includ- 
ing the  time  of  the  trial.  While  the  evidence 
in  that  case  may  have  taken  a  broad  scope, 
there  Is  nothing  In  the  record  before  us  to 
indicate  that  the  cause  was  submitted  to  the 
Jary  upon  an  Improper  theory,  or  that  re- 
aSKHidents  were  permitted  to  recover  damages 
for  injuries  to  their  iiroperty  which  might 
or  might  not  thereafter  occur.  In  the  ab- 
sence of  a  countervailing  showing,  we  must 
Indulge  the  presumption  that  the  cause  was 
tried  within  the  issues,  and  that  the  court 
by  ai^ropriate  instructions  limited  respond- 
ents' ri^t  of  recovery  to  such  damages  as 
had  already  been  sustained.  In  Doran  t. 
Seattle,  24  Wash.  182,  84  Pac.  230,  64  L.  B. 
A.  632,  86  Am.  St.  R^.  948,  this  court  went 
at  some  length  into  the  question  of  the  right 
to  bring  successive  actions  to  recover  dam- 
ages for  continuing  and  progresslTe  slides, 
and,  after  reviewing  nomerous  auQioritla, 
holds  that  the  better  reasoning  Is  with  the 
cases  which  sustain  the  right  to  maintain 
such  actions,  dei^rlng  that  any  other  rule 
would  be  not  <mly  illogical  but  wduld  be 
fraught  with  doubt  and  uncertainty.  This 
court  Is  committed  to  that  doctrine.  The 
ruling  therefore  of  the  court  below,  that  the 
Judgment  In  the  first  action  was  not  res  ad- 
Judlcata  of  the  matters  sought  to  be  litigated 
In  the  present  salt,  was  clearly  rlgbt. 

[3]  IX.  The  second  question  for  considera- 
tion relates  to  the  reception  of  evidence  as  to 
the  obstruction  of  ingress  and  egress  to  and 
from  respondents'  property  by  reason  of  the 
slide  occurring  in  Main  street.  Appellant  ob- 
jected to  this  testimony  upon  the  'ground  that 
the  claim  filed  by  respondents  set  forth  in- 
terference with  Ingress  and  egress  as  a  dam- 
age resulting  from  the  regradlng  of  Jackson 
street,  and  not  from  the  sliding  out  of  Main 
street.  The  evidence  in  the  case  was  to  the 
effect  that  the  sliding  of  Main  street  occur- 


red subsequrat  to  both  the  filing  of  respond- 
ents' claim  and  the  commencement  of  this  ac- 
tion in  pursuance  thereof.  The  claim  upon 
which  the  present  action  is  predicated  was 
for  injuries  to  respondents'  property  alleged 
to  have  been  caused  by  the  regradlng  of 
Main  and  Jackson  streets  between  Tenth  and 
Twelfth  avenues  and,  after  spedfying  the 
alleged  wrongful  acts  on  the  part  of  appel- 
lant in  making  such  regrade,  continues  with 
this  statement: 

"That  by  reaacxt  of  said  work  hereinbefore 
stated,  the  said  real  property  and  the  said 
buildings  were  gready  damaged,  which  said 
damage  was  and  is  a  continuing  one,  and  with- 
in 30  dayB  last  past  claimaDts  have  been  greatly 
damaged  by  reason  of  the  lessened  value  of  the 
real  property,  *  *  *  which  said  damage  is  a 
continuing  damage  and  wfU '  continue  to  in- 
crease and  enlarge." 

The  object  of  requiring  claims  of  this 
charact»  to  be  filed  is  to  give  timely  notice 
to  the  city  of  the  matter  complained  of,  and 
thus  enable  It  to  make  prompt  Investigation 
and,  If  possible,  take  action  to  arrest  the  prog- 
ress of  the  Injury  and  minimise  the  dam- 
ages. The  evidence  sJiowB  that  the  tiaim  in 
this  case  fully  ■  accomplished  that  purpose. 
As  has  been  aptly  said,  the  purpose  of  notice 
la  notice.  Potsoant  to  the  filing  of  the  dalm. 
appellant  took  timely  steps  for  the  purpose 
<tf  prerrattng  a  dlde  into  Ualn  street  after 
havli^  sought  and  obtained  tlie  consent  of 
re^ndents  to  go  upon  their  propvty  tor 
that  purpose.  The  condition  in  Main  street 
concerning  which  the  testtnumy  complained 
of  was  offered  and  received  was  due  solely 
to  the  acts  set  forth  In  the  dalm  filed.  It  Is 
not  contended  that  the  dty  was  in  any  man- 
ner misled  or  lulled  to  sleep,  or  that  it  conld 
have  taken  any  other  or  different  action 
tlian  It  did,  even  thous^  the  condition  In 
Main  street  had  been  specifically  called  to 
Its  attenti<m.  Indeed,  respondents  could  not 
specify  as  an  it«n  of  damage  the  physical 
obstmcUon  In  Main  street  until  after  It  bad 
occurred,  and  obviously  the  dty  could  not 
then  have  prevented  It.  Its  attention  was 
onedfically  called  to  i^ysical  «mditlons 
which  probably  would,  and  In  fact  did,  sub- 
sequently result  in  a  slide  tn  Main  stzeet, 
and  that  the  city  appreciated  tlmt  fact  U 
made  manifest  by  its  actUm  In  attempting 
to  prevent  It  The  slide  Into  Main  street 
was  Incidental  to  the  cmdltion  of  which  the 
dty  had  ample  notice.  Falldln  v.  Seattle, 
57  Wash.  307,  106  Pac.  914 ;  Hase  v.  SeatUe. 
51  Wash.  174,  88  Pac.  370,  20  I*  B.  A.  (N.  S.) 
938;  HIeber  v.  Spokane,  73  Wash.  122,  131 
Pac.  478. 

The  evidence  disclosed  that  this  slide  oc- 
curred only  a  short  time  prior  to  the  trial, 
and  the  court  did  not  abuse  Its  discretion 
In  permitting  a  trial  amendment  of  the  com- 
plaint to  be  made  In  order  to  cover  that 
item  of  damage.  The  amount  of  the  dalm 
was  greatly  in  excess  of  the  amount  re- 
covered. When  the  amendment  was  allowed 
by  the  court,  appellant  did  not  claim  surprise 
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nor  did  It  mone  for  a  ccmttpuanc^  bat  pro- 
ceeded with  the  trial  of  the  cue.  We  an  oC 
the  opinion  that  the  ccrart  <ild  not  «rr  in  re- 
ceiving the  CTldoice  relatlTe  to  the  slide  In 
Main  street 

[4]  III.  The  assignment  that  the  court 
erred  In  instroctlnK  the  Jury  la  baaed  upon  an 
Isolated  portion  of  the  charge  wherein  the 
iJtry  was  told  that  It  mlj^t  And  for  reepand- 
enta  In  tmSt  snm  as  it  believed  tboy  had  been 
damaged  since  Febraary  13,  191S,  reason 
of  any  edldes  whldi  took  place  within  two 
years  loior  to  the  filing  of  the  complaint 
If  this  were  the  only  Instruction  npon  that 
qnesttcm,  It  may  well  be  said  that  the  Jury 
might  have  been  misled  by  It  Clearer  lan- 
guage to  ^press  the  Idea  could  no  doubt 
have  been  nnployed,  but  It  was  the  evident 
Intention  of  the  trial  court  to  limit  reapond- 
entfl'  recovery  to  sach  damages  as  they  had 
sustained  since  February  13,  1916,  and  also 
to  charge  the  Jury  that  by  reason  of  the 
statute  of  limitations  the  action  must  have 
been  commenced  within  two  years  after  the 
happening  of  the  Injury  of  which  respond- 
ents complained.  The  instruction  at  most 
was  ambiguous  and  was  directly  followed  by 
this  language: 

"Tou  are  inertructed  that,  In  conhection  with 
the  law  requiring  the  -filing  of  claim,  if  yon  find 
from  the  facts  in  this  case  that  the  damage  to 
plaintiffs*  property  occuired  from  slides  more 
than  30  days  prior  to  the  filing  of  plaintifEs' 
daim,  that  is,  prior  to  the  18th  day  of  Febru- 
ary, 1915,  plaintiffii  cannot  recover  from  the 
city  for  any  damage  so  soataiDed.  If  yon  find 
that  a  part  or  portion  of  said  damage  result- 
ed to  plaintifEB'  OTOperty  from  slides  prior  to 
sold  iStb  day  of  X^bruary,  I&IS,  then  you  ore 
Instructed  that  nnder  the  ia.vr  plaintiffs  camiot 
recover  in  this  action  for  such  damages  or  par- 
tial damages  as  resulted  to  plaintiffs  and  their 
property  through  said  prior  slides." 

And  later  In  the  charge  the  court  Instruct- 
ed the  Jury  as  follows: 

"Ton  are  instructed  that,  in  the  event  you  find 
the  plaintiff  is  entitled  to  recover,  the  rule  to  be 
used  by  you  in  determining  the  compensation  is 
fixed  by  the  laws  of  this  state,  and  eo  far  as  it 
applies  to  this  action  is  as  follows:  l^ahe  the 
fair  cash  market  value  of  the  property  with  all 
its  physical  surroundings  and  circumstances  on 
a  date  30  full  days  prior  to  the  13th  day  of 
March,  1915,  to  wit,  on  February  13,  1915,  and 
ascertain  the  fair  cash  market  value  upon  said 
date.  Then  find  the  fair  cash  market  value  of 
the  pn^rty  with  all  its  surroundings  and  cai- 
cnmstances  on  the  date  of  the  trial  of  this  cause, 
and  compare  the  two.  If  you  find  from  a  fair 
preponderance  of  the  evidence  that  the  fair  cash 
market  value  ot  the  iJaintiffs*  property  is  to- 
day less  than  it  was  on  the  previous  date  men- 
tioned, that  is,  on  the  13tb  day  of  February, 
1915,  and  if  you  farther  find  from  a  preponder- 
ance ot  the  evidence  that  the  depreciation,  if 
any,  of  said  market  value  between  said  dates  has 
resulted  wholly  and  exclusively  through  and  be- 
cause ot  the  acts  alleged  in  tne  complaint  eub- 
aequent  to  said  13th  day  of  February,  1915, 
then  X  instruct  you  that  undei;  the  law  plaintiffs 
are  entitled  to  recover  herein,  and  that  uie  meas- 
ure of  plaintiffs'  compensation  is  the  difference 
In  fair  cash  market  value  between  said  dates." 

Taking  the  whole  charge  together,  instead 
of  separating  and  Isolating  a  part  thereof 


for  the  pnrpose  of  oitlclsm,  it  seems  perfect- 
ly plain  that  the  Jnry  oonld  not  have  been 
misled  or  confused.  It  would  be  difficult  to 
employ  more  apt  and  appropriate  language 
than  that  nsed  by  the  trial  court  In  the  por- 
tlona  of  the  charge  last  above  r^erred  to  for 
the  pnzpose  of  explaining  to  die  Jnry  that 
re^ndents  were  confined  to  a  recoveiy  of 
such  damages  only  as  they  had  suffered  by 
means  of  slides  occurring  snbsequeatly  to 
February  13, 1915,  and  the  jury  must  have  so 
understood.  It  Is  well  settled  by  the  decisions 
of  this  Court  that,  although  a  portion  of  the 
Instructions  If  standing  alone  may  be  tech- 
nically erroneous  and  have  a  tendency  to 
confuse  or  mislead  the  Jury,  yet  it  will  not 
constitute  prejudicial  error  if,  when  taken  In 
connection  with  the  Instructions  as  a  whole, 
the  Jury  could  not  have  been  misled  as  to 
the  principles  of  law  applicable  to  the  issues. 
Olmstead  v.  Olympla,  59  Wash.  147,  109 
Pac  602;  Sudden  &  Chrlstenson  v.  Morse, 
SS  Wash.  372, 104  Pac.  945 ;  St.  John  v.  Cas- 
cade Lumber,  etc.,  Co.,  53  Wash.  193, 101  Pac. 
833;  Manhattan  Bldg.  Co.  %  Seattle,  62 
Wash.  226,  100  Pac.  830;  Gray  v.  Washing- 
ton Water  Power  Co.,  80  Wash.  666,  71  Pac. 
206. 

Upon  the  whole  record,  .we  are  convinced 
that  the  cause  was  fairly  tried,  and  that 
there  Is  no  error  warranting  a  reveraaL 

Affirmed. 

ELLIS,  C.  J.,,  and  MAIN  and  CHADWICK, 
JJ.,  concur. 


STATE  V.  BARTOW.    fNo.  18843.) 

(Supreme' Oourt  of  Washington.   April  8, 
1917.) 

1.  iNTOXIOATINe  LiQCOBS  <^13Z~-OmVBSB 
— ESBENTIAI.  ElEUSNTS. 

Under  Initiative  Measure  No.  S  (Laws  1915, 
p.  3)  I  4.  making  it  unlawful  for  any  person  to 
sell  intoxicating  liquors,  and  section  7,  except- 
ing sales  by  registered  drug^ts  for  certain 
purposes  frcou  the  pibvisions  m  the  act,  sectloa 
7  does  not  in  itself  define  a  crime. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  S  141.] 

2.  Intoxicatino  Liquobs  «S>215— lNrOBl£A- 
TIOH— SUFFICIENCT. 

An  Information,  charging  accused  with  be- 
ing a  registered  druggist  and  selling  alcoh<d 
for  prohibited  purposes,  is  drawn  under  Initia- 
tive Measure  No.  3,  §  4,  prohibiting  sale  ot 
intoxication  liquors  hy^  any  person,  and  not 
under  section  7  allowing  registered  dnugists 
to  sell  for  certain  purposes,  sinpe  section  7  cre- 
ates no  crime. 

[Ed.  Note. — For  other  cases,  -  see  Intoxicating 
liquors,  Cent.  Dig.  SS  258-260.] 

3.  Iktoxicatino  Liquobs  '3=>221— Infobma- 
tion— Matiers  OF  Defense. 

Under  Initiative  Measure  No.  3,  prohlMting 
sales  of  intoxicating  liquors  by  any  person,  and 

section  7.  allowing  repistpred  druggists  to  sell 
for  certain  purposes,  an  information  need  not 
nejcative  such  exception  tor  it  is  a  matter  of 
defense. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  gg  240-248.] 
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4.  Indictment  and  Infobhation  4a>lll^) 
— Statutobt  Oetenbes— NEOATiTzna  Ex- 
ceptions. 

Bxcepticns  and  proriKM  fonnd,  not  In  llie 
anactiiix  claase  ot  a  criminal  etatate,  but  in 
sabsequent  clauses,  are  regarcled  as  matters  of 

defense,  and  need  not  be  negatived  In  tbe  In- 
formation nor  proven      the  state. 

[ES.  Note.— For  oth^  cases,  see  Indictment 
and  InformatioD,  Cent.  I>ig.  |  290.1 

6.  INDIOTMBHT  AND  Infomcatioh  4BB>lll(i9 
— STATDTOBT  (^TKNaEO— I<:NA0TIN0  CUUflK. 
Initiative  Measure  No.  S,  8  7,  allowing  ro- 
istered drureists  to  sell  intoxicatmg  liquors  for 
certain  porposes,  ia  not .  an  enacting  daase. 
since  it  creates  no.  offenae,  bat  limiHr  contains 
exceptions  to  the  crime  created  ana  d^ned  in 
section  4. 

[Bd.  Note,— For  other  cases,  see  Indictment 
and  Information,  Cmt.  Dig.  |  296.] 
6.  INDI0TUEI7T    AND  iNrOBHATION  ^BEsll^— 

SURPLUSAQE. 

Under  InitiatiTe  Measure  No.  8,  §  4,  pro- 
hibiting Bales  of  intoxicating  liquors,  and  sec- 
tion 7,  allowing  registrred  dru«i8ts  to  sell 
for  certain  purposes,  allegations  in  an  infor- 
mation diarging  accused  witb  being  a  register' 
ed  druggist  and  selling  for  a  prohibited  pur- 
pose may  be  rejected  as  aurphuage,  since  they 
do  not  identify  the  crime. 

[Bd.  Note.-»For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  §<  311-314.1 

D^rtment  1.  Appeal  from  Superior 
Ckinrt.  Skagtt  County;  Augustas  Brawler, 
Judge. 

H.  O.  Bartow  was  convicted  ot  selling  in- 
toxicating liquors,  and  appeals.  Affirmed, 

Norrell  &  Norvell,  of  Anacortes,  for  appel- 
lant A.  R.  Hilen  and  R.  V.  Welts,  both  of 
Mt.  Tenion,  for  tbe  State. 

MORRIS,  3.  Appellant  was  convtcted  un- 
der an  Information  charging: 

"That  at  Anacortes,  in  said  Skagit  coufity, 
Wafiti.,  on  or  abont  l8th  day  of  April,  1916, 
said  defendant  then  and  there  being  a  regis- 
tered druggist  and  pharmacist,  did  then  and 
there  willfully  and  unlawfully  sell  anto  anoth- 
er, to  wit:  One  Miller  and  one    Ellis, 

intoxicating  liqaor,  to  wit:  Two  one-quart  bot- 
tles of  grain  alcohol,  and  at  said  time  said 
grain  alcohol  was  not  sold  for  mechanical  or 
cbemical  purposes,  and  'that  defendant  well 
knew  that  said  grain  alccA<d  was  not  to  be 
used  for  chemical  or  mechanical  purposes,  con- 
trary to  tbe  form  of  tbe  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Washington." 

[1-4]  Appellant  viovr,  complains  that  the 
state  failed  to  prove  that  he  was  "a  res- 
tored druggist  and  pharmadat"  at  the  time 
of  tbe  alleged  sale  as  charged  in  the  in- 
formation. Under  such  a  contention  the  de- 
cisive question  la  whether  or  not  the  words 
"then  and  there  being  a  registered  druggist 
and  pharmacist"  are  an  essential  element  of 
the  crime  charged.  C31early  they  are  not. 
SectiOQ  4  of  initiative  measure  No.  3  (Laws 
ldl5,  p.  2)  makes  it  unlawful  for  any  per- 
son to  sell  Intoxicating  liquor  "except  as  In 
this  act  provided."    Section  7  provides: 

"Nothing  in  this  act  shall  be  construed  to 

firohibit  a  registered  druggist  or  pharmacist 
rom  selling  «  •  *  alcohol  for  mechanical  or 
chemiral  purposes  only." 


The  baala  of  appellaat's  claim  of  error  Is 
that  the  Information  is  drawn  under  sectlMi 
7.  Tbls  contention  iiluixuit  be  Biutaiiied«  as 
section  7  defines  no  crime,  nor  contains  no 
provision  making  any  sale  of  liquw  unlaw- 
ful. It  simply  enumerates  certain  sales  of 
llqnor  tbat  may  be  lawfully  made  1^  a  reg- 
istered druggist  or  pharmacist,  as  for  medic- 
inal purposes  upon  the  prescription  of  a  li* 
censed  physician,  for  sacramental  purposes, 
and  alcohol  for  mechanical  or.  <diemical  pur- 
poses. These  Miumerated  sales  are  among 
those  excepted  from  the  provlsiona  of  section 
4  by  the  clause  "except  as  in  this  act  pro- 
vided," and  fall  within  tbe  well*rec(^lzed 
general  rule  ot  criminal  pleading  that  excep- 
tions and  provisos,  found  not  in  the  enacting 
clause  of  a  criminal  statute,  but  tmly  In  sub- 
seqn^  <danses  or  provision,  need  nelfbex 
be  n^tlved  in  tbe  Infbnnatlon  nor  proven 
by  the  state,  but  are  r^;arded  as  matters  of 
defense.  State  v.  Davis.  43  Wash.  110,  86 
Fac.  201. 

[5]  Sbice  tbat  part  of  section  7  under  con- 
sideratlon  neither  creates  nor  deOnes  a  de- 
fense, but  simply  contains  exceptions  to  the 
crime  created  and  defined  in  section  4,  It  can 
In  no  sense  be  constrned  as  an  enacting  clause. 
State  V.  Selfert,  65  Wash.  SM,  118  Fac.  140. 
This  rule  has  found  special  application  in 
prohibitory  liquor  statutes  containing  excep- 
tions in  fiivor  of  druggists.  HcAdams  v. 
State,  9  Ga,  App.  166,  70  S.  BL  893;  State 
V.  Moore,  166  N.  a  284,  81  S.  E.  294;  Walk- 
er v.  State,  68  Te:i^.  Cr.  R.  318,  151  S.  Y'^. 
318;  People  v.  Shuler,  136  Mich.  161,  S8  N. 
W.  986;  State  v,  Beneke,  9  Iowa,  203;  Baeu- 
mel  V.  State,  26  Fla.  71,  7  South.  371;  State 
V.  Duggan,  UB.L403,6AtL  787  :  23  Cyc. 
239. 

[I]  It  being  unnecessary  for  the  state  to 
charge  that  the  alleged-sale  did  not  fall  with- 
in any  excepted  class,  It  was  unnecessary  to 
prove  It.  Appellant  relies  upon  certain  Mis- 
souri cases  of  which  State  v.  Marchand,  25 
Mo.  App.  657,  Is  a  type.  In  these  cases  de- 
fendants were  indicted  for  violatlwis  of  a 
statute  relating  to  druggists,  and  not  for  un- 
lawful sales  of  liquor.  The  court  reasons 
that,  inasmuch  as  the  statute  under  which 
the  indictments  were  drawn  had  reference 
only  to  "druggists"  as  that  term  Is  defined  In 
other  state  statutes,  the  defendants  could  on- 
ly be  Indicted  and  convicted  as  druggists; 
the  statute  covering  no  other  class  of  per- 
sons. No  such  limitation  Is  found  in  nur 
law.  It  Is  not  a  law  applying  to  druggists 
only,  and  hence  one  which  druggists  alone 
can  violate.  It  is  an  oftense  for  any  i>ersoD 
to  sell,  except  as  in  the  act  provided.  It  was 
therefore  unnecessary  to  either  allege  or 
prove  that  appelant  was  a  druggist,  and  no 
error  can  be  predicated  upon  the  state's  fail- 
ure to  so  prove.  Neither  does  the  Insertion 
of  tbls  immaterial  matter,  as  appellant  fur- 
ther contends,  fall  within  tbe  rule  as  stated 
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in  Joyce  on  Iiidldmeiits,  S  267,  that,  wbile 
immaterial  arerments  mar  In  r^ected,  there 
cannot  be  a  rejection  aa  snrptiuage  of  an 
arermait  widcli  is  deacriptlTe  at  the  Identl- 
ty  of  that  which  Is  legally  essential  to  the 
claim  or  charge,  Inchiding  tiioae  aUegatltms 
whidi  operate  by  way  of  deacrlpUon  of  that 
whiOi  la  material.  The  thing  legally  essen- 
Oal  In  this  Inftirmatiitu  was  the  unlawful 
sale  by  ai^>ellant  of  intoxicating  Uquor  to 
the  persons  named  and.  in  Qie  manner  and 
form  cha^^.  The  <diaracter  or  description 
of  the  pencn  making  such  sAle  was  imma- 
terial, since  "any  person"  selling  intoxicat- 
ing liquor  contrary  to  tiie  provisions  of  the 
inltlatlTe  act,  whatever  his  trade,  calling,  or 
profession,  would  be  guilty  of  an  offense. 
That  appellant  la  a  druggist  was  in  no  sense 
deaariptlTe  of  or  a  part  of  the  act  charged. 
It  added  ndUiMr  to  Its  certainty  nor  nncei^ 
talnty.  The  rule  contended  tar  tiv  appel- 
lant has  been  recognized  by  this  court  and 
glTen  Its  due  weight  In  State  v.  Wilson,  91 
Wash.  186,  167  Pac.  474,  where  it  was  said: 
"This  rale  is  based  upon  the  idea  that  the 
particular  description  is  essential  to  the  iden- 
tity of  the  thing  taken." 

In  other  words,  to  be  material  the  descrip- 
tlTO  words  in  the  information  must  be  an  es- 
sential [wrt  of  the  thing  charged  as  the  crim- 
inal act  The  description  here  complained  of 
cannot  be  so  regarded  or  in  any  other  light 
than  as  mere  surplusage. 

Other  exceptions  are  presented  in  the  rec- 
ord. They  have,  however,  not  been  urged 
upon  us,  and  upon  examination  we  And  them 
without  merit.  The  Judgment  Is  affirmed. 

ELLIS.  O.  X,  and  CHADWICE,  MAIN,  and 
WBBS±EB,  JJ.,  concur. 


NOLLUETEB  T.  TACOMA  BT.  ft  POWBB 
OO.   (No.  13764.) 
(Supreme  Ooart  oi  Washington.   April  12, 
1917.) 

1.  CABama  ^b321C14)--Ihji7bixs  to  Pabsbn- 

OBB— IHSTBUOITOK. 
In  an  action  against  a  street  railroad  for 
injnries  to  plaintiff  when  attempting  to  alight 
from  defendant's  car,  charge  to  the  jury  keld  to 
contain  a  fair,  dear,  and  concise  statemeut  of 
the  issues  involved,  and  to  define  the  rnka  of 
law  applicable  with  accuracy. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  1332.] 

2.  Cabbiebs  •3=3321(21)— InjUBT  10  iPAsaRir- 

OEBS— IkSTBUCTION. 

In  an  action  against  a  street  railroad  for 
inJuricB  to  a  passenger  while  attempting  to 
alight,  where  the  court  instructed  that  the  bur- 
den was  on  plaintiS  to  establish  that  he  was 
thrown  from  the  car  substantiall;  as  charged 
in  the  complaint— i.  e.,  by  reason  of  the  con- 
dnctor's  negligmce  in  starting  the  car  while 
plaintiff  was  in  the  act  of  alightinc,  but  be- 
fore he  had  completely  alighted— the  charge  was 
as  favorable  to  defendant  as  it  had  any  reason 
to  expect,  carrying  the  plain  implication  that 
if  pl^tiffs  injuries  were  caused  by  an  attempt 
on  his  part  to  alight  or  jump  from  the  car  aft- 


er it  had  been  stopped  and  again  put  hi  motion, 
as  alleged  by  defendant,  plamtiff  coidd  not  re- 
cover, 

[Ed.  Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  S  1334.} 

8.  Tbial  «=»260(S)  —  iNSTSUonoiTS  —  De- 

FKNDANT'e  BlOHT. 
Defendant  street  railroad  was  not  required 
to  rest  its  defense  upon  mere  inference  or  im- 
plication, however  plain,  arising  from  the  in- 
Btructione  given,  but  was  «ititled  to  have  its 
veiBion  of  the  accident  definitely  and  specifical- 
ly submitted  to  the  jury,  if  there  was  any  sub- 
stantial evidence  tending  to  prove  the  allega- 
tions  of  the  affirmative  defense,  and  If  defend- 
ant presented  a  proper  instruction  embodying 
the  law  appUcahle  with  t^e  reQuest  to  bo  In- 
struct. 

[EVl.  Note.— IVr  other  eases,  see  Trlsl,  Cent. 

Di^.  i  667.1 

4.  CabBIEBS  ^:>333(5)— IlTJtJBIBB  IN  ALIOHT- 
INO  VaOM,  MOVXNO  Cab— NEOLIQEIfOB. 

It  is  not  negligence  per  se  for  a  passenger 
to  attempt  to  alight  from  a  moving  street  car 
in  the  absence  of  circumstances  .making  the 
att«npt  so  dangerous  that  it  mi^t  not  be  made 
by  a  person  of  ordinary  care  and  pradence,  hav- 
ing regard  for  his  own  safety;  if,  under  all  the 
circumstances,  an  ordinarily  prudent  person 
would  reasonably  have  been  warranted  in  at- 
tempting to  ali^t  from  a  moving  4»r,  negli- 
gence as  a  matter  of  law  will  not  be  imputed  to 
a  passenger  who  pursues  that  course. 

[Bd.  Note.— For  other  cases,  Bee  C!arrlers. 
Cent.  Dig.  S  1391.] 

5.  Tbial  «=9261— Instructions— Pabtial  Iif- 

GORBECTnESS  OF  REQttEST. 

To  entitle  a  party  to  predicate  error  on  the 
court's  refusal  to  give  a  rei^uested  instruction, 
such  an  instruction  must  be  subijtantially  cor- 
rect, and  sach  aa  tbe  court  might  give  without 
modification  or  omission;  and  an  instruction 
which  is  in  part  correct,  and  in  other  particu- 
lars incorrect,  may  be  refused  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  484,  eeO,  671,  673.  675.] 

6.  TaiAi,  4»2B0C1)  —  Instbuotiohb  —  Befb- 

TITION. 

When  requested  instructions  were  amply 
covered  by  the  instructions  given  it  was  not 
error  to  refuse  to  give  the  requests  in  the  exact 
language  asked,  it  being  summent  if  the  aub- 
stance  ot  the  requests  was  correctly  covered  in 
suitable  language.  . 

[Ed.  Note.— For  other  cases,  see  Trial,  Ooit. 
Dig.  8  651.1 

7.  Tbiai,  «=>355(5)— Dieection  to  Disbboabd 
Evidence— SuETiciENCY. 

Id  an  action  against  a  street  railroad  for 
personal  injuries  to  a  passenger,  where  plain- 
tiff testified  that  he  had  not  the  money  ^  have 
an  operation,  advised  by  a  physician,  porforra- 
ed,  and  defendant's  counsel  objected  to  tbe 
testimony  as  incompetent,  iirelevant,  and  im- 
material, and  asked  the  court  to  disregard  the 
annwer,  and  the  court  ruled  that  it  was  imma- 
terial,' in  the  absence  of  request  for  a  more  spe- 
cific direction  to  the  jnry  to  ignore  the  questicm 
and  tbe  answer,  the  statement  of  the  court  that 
the  evidence  was  Immateriid  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  I  633.] 

8.  Evidence  ^ss'lOS— iMMATEHiAtiTV. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  the  question  to  plaintiS 
whether  be  bod  got  tbe  money  to  have  an  <yp- 
erotion  advised  by  a  physician  performed  was 
improper,  and  should  not  have  been  asited. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g§  157-159.  161,  162,  165-168.] 
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9.  APPEAt  AND  Bbboe  «»1053(2>— Hakmlesb 

Ebbob-^Rvidencb. 
The  effect  of  auch  queetion  and  plaintiff's 
ne^tive  answer  was  not  such  that  it  could  not 
be  cured  by  an  instructioQ  to  disregard  it 

pSd.  Note.— For  other  caBes,  Bee  Appeal  and 
Error,  Cent  Dig.  S  4179;  Trial,  Oent  Dig.  f 
977.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  CUfford,  Judge. 

Action  by  Rudolph  NoUmeyer  against  the 
Tflcoma  Railway  &  Power  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  D.  Oakley,  of  TacMna,  for  appellant 
A.  O.  Bnnnetster  and  J.  H.  Gtordoo,  both  of 

Tacoma,  for  respondent 

WEBSTER,  J.  This  action  was  Instituted 
by  plaintiff  to  recover  damages  alleged  by 
him  to  have  been  sustained  on  the  2ttth  day 
of  July,  19]!b.  while  attempting  to  alight  from 
one  of  defendant's  street  cars  at  Klee's  Sta- 
tlwi  in  Pierce  county.  It  Is  alleged  In  the 
complaint  that  the  car  upon  which  plaintiff 
was  a  passenger  stopped  at  the  above  station 
for  the  purpose  of  discharging  passengers, 
and  wblle  plaintiff  was  in  the  act  of  alight- 
ing, the  defendant  through  its  agents  and 
servants  In  diarge  of  the  car,  caused  the 
same  to  suddenly  start  and  Jerk,  throwing 
plaintiff  to  the  ground  and  causing  the  in- 
juries of  which  he  complained.  For  answer 
defendant  admitted  that  plaintiff  was  a  pas- 
senger upon  Its  car  at  the  time  and  place 
alleged,  denied  the  allegations  of  negligence 
set  forth  In  the  complaint,  and  affirmatively 
pleaded  that,  If  plaintiff  sustained  any  In- 
juries upon  the  occasion  In  question,  the 
same  were  caused  by  his  own  carelessness 
and  negligence  In  that  after  the  car  had 
stopped  at  Its  regular  stopping  place  and  had 
again  t>een  started  and  put  In  motion,  he 
recklessly  and  heedlessly  undertook  to  alight 
or  Jump  therefrom.  The  allegations  of  the 
Ifflnnative  defense  were  denied  by  plaintiff, 
and,  upon  the  Issues  thus  Joined,  the  cause 
was  tried  to  the  court  and  a  jury,  resulting 
In  a  verdict  and  Judgment  in  favor  of  plain- 
tiff. From  this  Judgment  defendant  appeals 
and  assigns  for  error:  (1)  The  refusal  of  the 
court  to  give  to  the  jury  certain  Instructions 
requested  by  It ;  and  (2)  the  refusal  of  the 
court  to  charge  the  jury  to  dlsr^rd  and  ig- 
nore certain  incompetent  evidence  Introduced 
in  behalf  of  the  plaintiff.  Of  these  assign- 
ments in  the  order  stated: 

I.  In  support  of  the  allegations  of  his 
complaint  plaintiff  testified  that,  aa  the  car 
upon  which  he  was  a  passenger  approached 
Klee's  Station,  he  notified  the  conductor  of 
hlB  desire  to  get  off  at  that  point ;  that  he 
was  standing  on  the  rear  platform,  and,  when 
the  car  stopped  at  the  usual  and  regular 
stoi^tng  place,  one  Klee  preceded  him  and 
alighted  safely ;  that  the  plaintiff  immediate- 
ly followed,  holding  to  the  handhold  with 


one  band,  and  In  ttie  oCher  carrying  a  basket ; 
that  as  be  was  In  the  act  of  stepping  down» 
the  conductor  caused  the  car  to  start,  throw- 
ins  Uin  to  ttie  gronnd;  that  whoi  the  ear 
was  put  In  aurtlon  be  coold  not  hold  or  bal- 
ance himself  and  "bad  to  kind  of  jump.** 
This  testimony  was  amply  sustained  and  cor- 
roborated by  otb»  witnesses  to  the  acddent 
The  court  Instructed  the  jury  In  part  as  fol- 
lows: 

"The  plaintiff  daims  in  his  emnplaint  tiiat  he 
started  to  alight  from  tbe  car,  and  while  <nie  foot 
waa  on  the  step  of  the  car  and  the  other  swung 
outward  in  the  act  of  alijiitiug,  tiie  car  was 
caused  to  saddenly  start  and  Jerk,  throwing 
the  plaintiff  to  the  gronnd  with  great  fwca 
and  vitdence,  injuring  and  wrenching  plaintliTa 
back  and  groin,  promoting  an  inguinal  hemiaj 
from  which  injuries  he  became  weak,  sore,  and 
sick,  and  disabled  to  work  and  perform  his  usual 
vocation  as  a  farmer;  that  be  is  still  suffer- 
ing frcHu  audi  injuries;  and  that  be  will  con- 
tiaue  to  suffer  from  said  hernia  for  tbe  rest  of 
his  life.  Be  diarges  further  that  he  was  com- 
pelled to  employ  a  physioian  at  an  expense  of 
$50;  that  he  bdieves  an  .operation  will  be  neo 
easar^,  at  a  cost  of  S300,  and  on  account  of  tbe 
injones  which  he  thus  alleges  be  received  he 
asks  damages  in  the  sum  of  $2,800.  The  de- 
fendant in  answer  denies  the  statement  of  the 
plaiBtiff  as  to  the  manner  of  the  car  being  start- 
ed and  injuring  him,  and  denies  that  the  plain- 
tiff was  injured  in  the  manner  or  to  tbe  extent, 
or  at  all,  as  ^^ed  by  falm;  and  denies  all  oeg- 
ligeuce  on  its  part  which  in  any  way  craitribiit- 
ed  to  any  injury  which  he  may  have  sustain- 
ed. And  for  a  further  and  affirmative  defense 
the  defendant  alleges:  That  if  the  plaintiff  sus- 
tained any  injuries  at  the  time,  place,  and  in 
the  manner  alleged  in  his  complaint,  that  such 
injuries  were  cansed  b;  reason  of  his  own  care- 
lessness aod  negligence  in  recklessly  and  heed- 
lessly undertaking  to  alight  from  the  car  in  an 
improper  manner  and  while  the  car  was  in  mo- 
tion, and  in  failing  to  exercise  his  {acuities  in 
a  way  to  observe,  escuM,  and  avoid  the  risk 
and  danger  of  his  position  in  attempting  to 
alight  from  the  car  while  the  same  was  in  mo- 
tion, which  was  open  and  apparent  to  him  and 
which  could  have  been  easily  avoided  had  he 
taken  proper  care  for  his  personal  safety.  Tbe 
plaintiff,  replying  to  this  answer  of  the  defend- 
ant, denies  all  negligence  on  his  part  which 
contributed  to  his  injury.  It  is  the  duty  of  a 
street  car  c<Hnpany  operating  cars  within  the 
city  or  on  interurban  lines  to  use  a  high  degree 
of  care  in  operating  their  cars  and  in  stopping 
at  stations,  in  order  that  persons  getting  on  or 
off'  the  car,  who  are  themselves  in  the  exercise 
of  a  reasonable  d^ree  of  care,  can  do  so  with 
safety.  And  it  is  the  duty  a£  one  who  Is  get- 
ting on  or  a  car  to  use  ordinary  care  for  ais 
own  safety. 

"A  street  car  company  is  not  an  insurer  of  tbe 
safety  of  its  pasBengers,  but  It  is  under  obliga- 
tions to, use  a  high  degree  of  care  for  their 
safet?;  and  for  any  injui^  which  a  passenger 
sustains  because  of  tbe  failure  of  tbe  ccwapany 
operating  the  car  to  nse  this  high  d^rree  of 
care,  the  person  so  injured  has  a  right  of  re- 
covery for  the  injuries  he  may  bave  received  on 
account  of  the  want  of  care  on  the  part  of  the 
street  car  company.  In  the  case  at  bar,  if  you 
find  fnnn  the  preponderance  of  tbe  evidence  in 
the  case  that  the  plaintiff  received  some  or  all 
of  the  injuries  of  which  he  complains  by  reason 
of  the  negligence  of  the  conductor  in  charge  of 
the  car  in  starting  the  car  before  tbe  plaintiff 
had  completely  alighted  therefrom,  at  the  time 
and  place  charged  in  his  complaint,  and  you 
farther  find  tiiat  he  sustained  the  iujaries  of 
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which  he  eompIalDs,  or  some  of  them,  as  the 
reaolt  of  that  negligence,  and  you  also  find  from 
the  evidence  that  the  plaintiff  himself  was  guilty 
of  no  negligence  on  his  j^rt  that  ccaitributed 
to  his  injury,  then  I  instruct  you  that  your  ver- 
dict in  tiiis  case  should  be  for  the  plaUitiff,  for 
such  an  amount  as  you  think  he  is  entitled  to 
to  cOTupensate  him  for  the  injury  or  injuries  so 
sustained.  If,  on  the  other  hand,  you  find  from 
the  evidence  that  the  street  car  company  was 
not  guilty  of  any  negligence  whatever,  which 
was  the  proximate  caoae  of  sucb  injuries  as 
plaintiff  may  have  sustained  at  the  time  in 

Jueatioo,  if  you  find  that  he  sustained  any  in- 
□ry,  or  if  you  find  that  although  the  street 
car  comi^ny  wu  n^Ugent  in  some  de|[ree  the 
plaintiff  himself  was  also  negligent  in  hia  man- 
ner of  alighting  from  the  car,  and  that  his  neg- 
ligence was  Bucb  that  it  contributed  to  bis  in- 
jury, thw  I  ioBtruct  you  that  the  plaintiff  can- 
not recover,  and  your  vradict  ahoolid  be  for  the 
defendant,  because  in  order  that  a  plaintiff  may 
recover  damages  in  such  a  case  be  must  have 
himself  been  free  from  any  neglvent  act  on 
his  part  that  contributed  to  his  injuriee. 

"It  was  the  duty  of  the  street  car  company 
Id  the  case  now  on  trial  to  hare  stoiH>ed  its  car 
at  'Joe  Klee's  Station*  a  reasonably  sufficient 
length  of  time  to  enable  all  passengers  on  eaid 
car  who  desired  to  alight  from  the  car  at  that 
place  to  do  so  with  safety,  if  they  used  reason- 
able care  on  tiieir  part  to  do  bo,  and  if  yon 
find  that  the  street  car  company  failed  on  its 
part  to  give  the  plaintiff  a  reasonable  time  to 
alight  from  the  car  before  starting  the  same, 
then  that  would  be  negligence  on  its  part  in 
that  regard.  If  you  find  from  the  evidence  in 
this  case  that  the  plaintiff  was  standing  on  the 
car  platform  ready  to  alight  therefrom,  or  was 
in  the  act  of  slitting  from  the  car  when  the 
defendant  suddenly  started  the  car  and  threw 
the  plaintiff  off  in  the  manner  substantially  as 
alleged  in  his  com^aint,  then  the  defendant 
would  be  liable  for  the  injuries -he  may  have 
sustained  by  reason  of  their  having  so  started 
tlje  car. 

"The  burden  is  upon  the  plaintiff,  not  only  to 
show  by  a  fair  preponderance  of  the  evidence 
that  he  was  thrown  from  the  car,  substantially 
as  charged  in  bis  complaint,  but  that  the  In- 
juries he  claims  to  be  suffering  from,  and  for 
which  he  seeks  to  recover  damages  in  this  case, 
were  due  to  his  fall  at  the  time  of  his  getting 
off  tiie  car,  and  if  he  fails  to  satisfy  your  minds 
that  the  injuries  of  which  he  complains  are  the 
result  of  this  accident,  then  your  verdict  should 
be  for  the  defendant,  for  he  can  recover  only  for 
tho  injuries  wlilch  are  the  proximate  result  of 
hia  fall  from  the  car,  if  yon  find  that  he  did  foil 
and  receive  injuries.  *  *  *  In  the  trial  of 
this  case  the  burden  is  upon  the  plaintiff  to 
satisfy  you,  ladies  and  gentlemen  of  the  jury,  by 
a  fair  preponderance  <^  all  the  evidence  in  the 
case,  that  he  recrived  tiie  Injuries  whiA  he 
complains,  and  that  audi  injuries  were  due  to 
the  negligence  of  the  persons  in  charge  of  the 
car  at  the  time,and  m  the  manner  alleged  in 
his  complaint  However,  while  you  are  conud- 
ering  the  afiirmative  defense  of  the  company, 
that  the  plaintiff  was  himself  ne^icent  in  alight- 
ing from  the  car,  and  that  su<^  injuries  as  he 
sustained  were  due  to  that  o^ligence  contribut- 
ing to  his  injuries,  the  burden  as  to  that  ques- 
tion, that  is,  whether  or  not  the  plaintiff  was 
fTiiilty  of  contributory  negligence,  is  upon  the 
defendant  to  show  snch  contributory  negli- 
gence." 

[1 ,  2]  The  foregoing  charge  to  the  jury  con- 
tains a  fair,  clear,  and  concise  statement  of 
the  Issues  Involved,  and  the  rules  of  law  ap- 
plicable thereto  are  plainly  defined  with  com- 
mendable accumcy  and  brevity.  Appellant 
does  not  contend  that  there  is  any  error  In 


the  Instructions  glren,  hut  complains  of  the 
refusal  of  the  court  to  give  its  requested 
Instructions,  snhmlttlng  to  the  jury  its  theory 
of  the  case.  The  court  instructed  the  jury 
that  the  burden  was  upon  the  plaintiff  to 
establish  by  a  pr^nderance  of  the  evidence 
that  he  was  thrown  from  the  car  sabstantlal- 
ly  In  the  manner  charged  in  the  complaint; 
that  Is,  by  reason  of  the  negligence  of  the 
conductor  In  starting  the  car  while  plaintiff 
was  in  the  act  of  alighting,  but  before  he 
had  completely  alighted  therefrom.  This 
charge  carried  with  It  the  plain  implication 
that,  If  plaintiff's  Injuries  were  caused  an 
attempt  on  his  part  to  alight  or  jump  from 
the  car  after  It  had  stopped  at  the  station 
and  had  again  been  pat  in  motion,  as  alleged 
by  the  defendant,  t^e  plaintiff  could  not  re- 
cover. As  we  onderstand  the  law  this  cer- 
tainly was  as  favorable  to  the  defendant's 
contention  as  it  had  any  reason  to  expect. 

[3]  Defendant  argnes,  however,  that  It  was 
not  required  to  rest  its  defense  upon  mere 
inference  or  Implication,  however  plain,  aris- 
ing from  the  instmctlona  given  by  the  ooart, 
but  was  entitled  to  have  its  version  of  the 
accident  definitely  and  speciflcally  submitted 
to  the  jury.  In  onr  opinion  this  contention 
has  merit,  provided  there  was  any  substantial 
evidence  In  the  case  tending  to  prove  the 
all^atlons  of  the  affirmative  defense,  and 
provided  further  the  defendant  presented  to 
the  court  a  pn^er  instruction  embodying  the 
law  applicable  thereto,  with  the  request 
that  the  court  so  instruct  the  jury.  A  care- 
ful examination  of  the  record  fails  to  con- 
vince us  that  there  was  any  such  evidence. 
The  defendant  offered  no  testimony  In  its 
own  behalf  tending  to  prove  that  the  plaintiff 
attempted  to  alight  from  the  car  after  it  had 
been  put  In  motion,  and.  If  there  is  any  evi- 
dence in  the  record  to  that  effect.  It  Is  found 
In  the  testimony  of  Clyde  Boyles,  a  witness 
called  In  behalf  of  the  plaintiff,  and  we  have 
grave  doubt  as  to  whether  his  testimony 
tends  to  prove  that  after  the  car  had  stopped 
at  the  platform  and  was  again  started  plaintiff 
then  attempted  to  Jump  or  alight  therefrom. 
The  theory  of  the  defense  was  that,  after  the 
car  had  stopped  and  had  again  been  put  in 
motion,  the.  plaintiff  undertook  to  alight; 
while  the  theory  of  the  plaintiff  was  that 
the  car  had  stopped  at  the  station,  and,  while 
he  was  in  the  act  of  alighting,  but  before  he 
had  completed  doing  ao,  the  conductor  neg- 
ligently caused  the  car  to  start,  throwing 
him  to  the  ground.  With  this  thought  In 
mind  It  may  seriously  be  questioned  whether 
the  testimony  of  Boyles  tended  to  support 
the  defendant's  verslcm  of  the  accident  or 
was  In  any  manner  Inconsistent  with  plain- 
tiff's theory  thereof.  But,  granting  for  the 
sake  of  argument  that  his  testimony  was 
sufficient  upon  which  to  predicate  au  instruc- 
tion in  line  with  the  allegations  of  the  af- 
firmative defense.  It  seems  to  us  that  the 
requested  instructions  did  not  contain  a  cor- 
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rect  statement  <^  the  appUcaUe  prlndplea  of 
law. 

Of  the  several  requested  InstmctloDs  the 
one  most  favorable  to  the  defendant  as  t>eLng 
the  one  more  nearly  correct  Is  as  follows: 

"I  instruct  you  that  a  passenger  has  no  right 
to  alight  from  a  car  while  it  is  in  motioD  too 
great  for  him  to  do  bo  in  safety,  because  of  the 
fact  that  he  wishes  to  alight  from  the  car. 
This  fact  would  not  excuse  the  passenger  taking 
the  risk  and  danger  of  alighting  from  a  moving 
car.  It  is  the  passenger^  du^  to  remain  on 
the  car  until  it  has  come  to  a  standstill,  or  has 
slowed  down  sufficiently  to  enable  hira  to  alisht 
in  safety.  If  you  find  from  the  evidence  that 
the  plointifE  io  this  case  desired  to  ali^t  from 
the  same,  and  did  undertake  to  alight  from  the 
said  car  while  it  was  moving,  the  defendant 
company  is  not  responsible,  and  your  verdict 
must  be  for  the  defendant.  The  defendant  com- 
pany cannot  be  held  liable  for  mistakes  of  Judg- 
ment made  by  passengers  in  alighting  txtm 
moving  cars." 

li]  By  tMs  request  tlie  coart  is  asked  to 
chaiise  the  Jviy  that  it  Is  the  duty  of  the  pas- 
senger to  remain  on  the  car  until  It  has  come 
to  a  standstill,  or  has  slowed  down  sufft- 
dently  to  enable  falm  to  alight  In  safety.  It 
Is  not  claimed  by  the  d^endant  that  plaintiff 
attonpted  to  alight  from  -the  car  before  It 
had  come  to  a  full  8t<^,  and  this  portion  of 
the  instruction  clearly  Is  not  applicable  to 
either  the  pleadings  or  the  proof.  It  also 
requests  the  court  to  instruct  that.  If  the 
plalntlfC  undertook  to  alight  from  the  car 
while  the  same  was  In  motion,  its  verdict 
mast  be  fbr  the  defendant.  This  is  not  the 
law.  To  so  charge  would  be  In  effect  to  in- 
struct the  Jury  that  it  Is  negligence  per  se 
for  one  to  attempt  to  alight  from  a  moving 
street  car,  while  the  overwhelming  weight  of 
authority  sustains  the  rule  that  this  Is  not 
negligence  per  se  In  the  absence  of  circum- 
stances mnldng  the  attempt  so  dangerous 
that  it  might  not  be  made  by  a  person  of 
ordinary  care  and  prudence  having  regard 
for  his  own  safety.  The  criterion  is  that  If, 
under  all  the  circumstnnrea  as  disclosed  by 
the  evidence  In  the  particular  case,  an  or- 
dinarily prudent  and  careful  person  would 
reasonably  have  been  warranted  In  attempt- 
ing to  allKht  from  a  moving  car,  negligence 
as  a  matter  of  law  will  not  be  imputed  to  a 
passenger  who  pursues  that  course.  As  was 
said  bv  this  court  In  Brown  v.  Seattle  R.  Co., 
16  Wash.  465,  470,  47  Pac.  890,  8»2: 

"  •    •    *  cannot  announce  as  a  legal 

proposition  that  a  passenger  upon  a  street  rail- 
way ear  may  not  get  off  the  car  when  in  motion. 
It  would  depend  entirely,  in  our  judgment,  up- 
on the  circum stances,  that  is.  the  rate  of  speed, 
place  at  which  the  passenger  might  attempt  to 
alii^t.  and  other  things,  which  woidd  make  each 
case  depend  upon  the  particidar  facts  and  nec- 
eRftarily,  ordinarily,  be  a  qaestlon  of  fact  for  the 
jury  to  determine  whether  the  act  of  the  passen- 
ger was  negligent." 

[S]  It  is  also  well  settled  that.  In  order 
to  entitle  a  party  to  predicate  error  upon  the 
refusal  of  the  court  to  give  a  requested  In- 
struction, snch  Instruction  must  be  substan- 
tially correct,  and  such  as  the  court  might 
give  to  the  jury  without  modification  or  omis- 


sion. A  party  cannot  complain  that  the  court 
did  not  pause  In  the  uildst  of  a  trial  and,  of 
]  Its  own  motion,  modify  and  correct  a  re- 
j  quested  Instruction,  and  then  give  It  as 
corrected.  No  such  duty  rests  upon  the 
court.  An  Instruction  which  Is  In  part  cor- 
rect, and  In  other  particulars  Incorrect,  may 
be  refused  as  a  whole.  Duggan  v.  Pacific 
Boom  Co.,  6  Wash.  593,  84  Pac.  15?,  36  Am. 
St.  Rep.  182;  Howe  v.  West  Seattle  Land  & 
Imp.  Co.,  21  Wash.  594,  59  Pac.  495;  State 
V.  Johnson,  47  Wash.  227,  91  Pac.  949 ;  Ramm 
v.  Hewitt-Lea  Lumber  Co.,  49  Wash.  263, 
94  Pac.  1081;  Smith  v.  Seattle,  33  Wash. 
481,  74  Pac.  674. 

[S]  We  have  carefully  examined  all  of  the 
other  requested  Instructions,  and  are  satisfied 
that,  so  far  as  they  contain  correct  principles 
of  applicable  law,  they  were  amply  covered 
by  the  Instructions  given  by  the  court,  and 
when  such  la  the  case  It  Is  not  error  to  re- 
fuse to  give  an  Instruction  In  the  exact  lan- 
guage requested.  It  Is  sufficient  If  the  8ul>- 
stance  of  the  request  Is  correctly  covered  in 
suitable  language.  Smith  v.  Seattle,  supra ; 
State  V.  Anderson,  30  Wash.  14,  70  Pac.  104; 
Smith  V.  Michigan  Lumber  Co.,  43  Wash.  402. 
86  Pac.  652. 

[7, 1]  II.  The  assignment  that  the  court 
erred  In  falling  to  Instruct  the  jury  to  dis- 
regard an  Improper  question  and  answer 
when  requested  so  to  do  by  defendant  we 
find  to  be  without  merit.  The  record  disclos- 
es that,  after  plalntlfiF  had  testified  that  he 
had  be^  advised  by  a  phyaLdan  that  an 
i  operation  for  hernia  wonld  be  necesaai;  as  a 
result  of  his  Injuries,  he  was  asked; 

"Q.  Have  you  got  the  money  to  have  that  op- 
eration pprformetl?    A.  No,  sir. 

"Mr.  Oakley:  That  is  objprted  to  as  incompe- 
tent, irrelevnnt.  and  immntprlal,  and  I  ask 
the  court  to  disregard  the  answer. 
"The  Court:  That  is  immateriaL" 
Thus  It  wiU  be  sew  that  plaintiff  did  not 
request  the  court  to  charge  the  Jury  to  dis- 
regard and  Ignore  the  question  and  answer, 
and  the  objection  which  was  interposed  was 
promptly  sustained  1^  the  court  In  the  ab- 
sence of  a  request  for  a  more  spedUe  Erec- 
tion to  Ignore  the  question  and  answer,  the 
statement  of  the  court  in  the  presence  of  the 
Jury  that  the  evidence  was  ImmatMlal .  was 
sufficient. 

ft]  While  the  question  was  improper,  and 
should  not  have  been  asked,  it  was  not  such 
misconduct  as  could  not  have  be»i  cored  by 
an  instruction  to  disregard  It  The  defend- 
ant seemed  to  be  content  with  the  action 
taken, by  the  court  upon  its  objection,  and 
cannot  now  he  heard  to  complain  of  a  matter 
which  conid  have  been  met  and  corrected  If 
called  to  the  attention  of  the  trial  court. 

Upon  the  whole  case  we  are  convinced  that 
there  are  no  errors  Justifying  a  reversal  of 
the  Judgment 

Affirmed. 

MiLIS,  C.  J.,  and  GHADWIOK  and  BfAIN, 
J3.,  concur. 
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LEVIOXJH  T.  LINK  et  ah  (Na  13808.) 

(Supieme  Court  of  Washington.    April  13, 
1917J 

CUATTEI.  HOKTOAOU  «S»  188(1)— FUOBITIES— 

LivERT  Stable  Kbefers*  Lixm. 

Under  Rem.  Code  1915,  $f  1197,  1199.  relat- 
ing to  livery  stflble  keepers'  hens,  a  chattel  mort- 
gage prior  in  time  is  not  outranked  by  a  liver; 
stable  keeper'a  lien  subBeguentiy  acqolred. 

[EkU  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {|  228,  229,  231-236.] 

D^artment  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  Meyer  LevltcAi  agalnet  Bobert 
Link  and  others.  From  Judgment  for  defend- 
ants, plalntUf  appeals.  Reversed  ami  re- 
manded, with  directions. 

F.  A.  McMaster,  of  Spokane,  for  appellant. 
Harry  M.  More?,  of  Spokane,  for  re^nd- 
ents.  . 

OHADWICK,  J.  The  question  In  this  case 
is  whether  a  chattel  mortgage  prior  In  time 
ontranks  a  livery  stable  keeper's  Hen  snbse- 
qneotly  acquired.  Bespondents  admit  the 
general  rule,  but  claim  the  benefit  of  the  ex- 
ceptions noted  In  25  Cyc.  1509  and  1510: 

"By  the  weight  of  authority  the  lien  of  the 
livery  stable  keeper  on  a  horse  kept  by  him  is, 
in  the  absence  of  legislative  intent  to  the  con- 
trary, subordinate  to  the  lien  of  a  prior  record- 
ed mortgage,  unless  the  horse  be  delivered  to 
the  liverj-  stable  keeper  with  tie  consent  of  the 
owner,  express  or  implied." 

It  is  first  Insisted  that  the  statute  (Rem. 
Code,  tit  8,  c.  11,  SS  1197,  1199)  indicates  a 
leglf^latlve  intent  to  make  a  livery  stable 
keeper's  11^  superior  to  an  existing  chattel 
mortgage.  In  that  the  statute  creates  the  lien 
and  authorizes  a  retention  of  possession  un- 
til the  Hen  has  been  paid,  and  summary  sat- 
isfaction of  the  charge  by  notice  and  sale 
without  the  formality  of  a  proceeding  in 
court. 

It  Is  -further  insisted  that  this  court  has, 
by  Implication  at  least,  held  that  a  lien  of 
the  character  here  asserted  is  a  superior  lien. 
National  City  Bank  v.  Hendersmi,  69  Wash. 
354,  109  Pac.  1088,  is  relied  on.  The  question 
there  decided  was  whether  an  agister  who 
claimed  under  a  statute  passed  after  the  lien 
of  a  chattel  mortgage  had  attached  could  as- 
sert the  priority  of  his  lien.  The  court  held 
that,  inasnnich  as  his  right  to  a  lien  at  all 
was  statutory,  the  statute  undw  which  It  was 
asserted  would  not  be  held  to  be  retroactive 
so  as  to  destroy  the  Hen  of  a  prior  chattel 
mortgage.  The  court  did  not  assume  to 
pass  upon  the  rights  of  Henholders  who  claim 
under  statutes  of  equal  standing,'  or  to  say 
that,  notwithstanding  one  was  later  in  time, 
he  should  be  the  first  in  right  because  of  im- 
plied notice,  or  because  of  some  equity  in 
favor  of  the  stable  keeper. 

The  trial  judge  rested  his  decision  upon 
his  conception  of  the  court's  holding  In  the 
National  City  Bank  Ca'se.    By  quoting  from 


the  case  of  Oaae  t.  Allen,  21  Kan.  *217,  80 
Am.  R^  4^,  tbe  court  may  bave  inadver- 
tently glv«  ground  tov  the  inference  tbat. 
if  It  vere  not  for  the  dlffwmce  In  time 
which  would  make  the  statnte  sustaining  the 
Hen  retroacUve,  the  agister's  lien  would  have 
been  given  preference.  But  we  think  the 
court  bad  no  such  Intention.  It  was  poscdble 
to  affirm  the  case  upon  substantlai  reason 
without  gcdnp  into  the  question  of  prioritlefs. 
The  Kansas  ease  Is  explained  by  tbe  writer 
of  the  opinion.  At  any  rate  his  idea  of  the 
meaning  of  the  quotation  from  the  Kansas 
case  (see  National  City  Bank  t.  Henderson, 
supra,  69  Wash.  357,  100  Pac.  1038)  may  be 
gathered  from  the  follow  ing  words: 

"It  evidently  meant  that  he  consented  to  the 
priority  of  the  lien  whidi  was  already  provided 
for  by  statute,  and  that  there  was  no  iuteution 
on  the  part  of  the  court  to  announce  the  doc- 
trine that  an  act  of  the  Legislature  subsequent 
to  the  execution  of  a  contract  could  have  force 
and  effect  to  change  the  terms  of  tbe  contract,  to 
the  injury  of  either  of  the  contracting  parties." 

Whether  the  distinction  made  by  the  Su- 
preme Court  of  Kansas  between  a  Hen  found- 
ed in  contract  and  one  created  by  statute  is 
sound  may  be  doubted,  but  we  are  not  called 
upon  to  solve  the  doubt  Our  chattel  mort- 
gage act  (Rem.  Code,  S  8660)  by  Its  terms 
makes  a  chattel  mortgage  "void  as  against  ail 
creditors  of  the  mortgagor,  both  existing  and 
subsequent,  whether  or  not  they  have  or 
claim  a  Hen  upon  such  property,  and  against 
all  subsequent  purchasers,  "etc.,  unless  it  is 
accompanied  by  the  statutory  affidavit  and  Is 
acknowledged.  The  effect  of  this  statute  Is 
to  make  such  instruments  valid  as  against 
any  subsequently  asserted  lien.  The  lan- 
guage employed  to  effectuate  this  purpose  la 
as  apt  as  If  It  were  provided  that  such  in- 
struments should  be  preferred  over  any  sub- 
sequent Hen  of  whatever  character.  Tlie 
Kansas  statute  at  tbe  time  the  decision  In 
Case  V.  Allen,  supra,  was  announced  did  not 
provide  a  way  for  making  a  chattel  mortgage 
secure  and  valid  against  one  <dalmlng  "a 
lien  upon  such  property."  It  took  account 
only  of  "creditors,"  "subsequent  purchasers,'* 
and  "mortgagees."  Dassler's  Statutes  of 
Kansas  1876,  p.  542. 

While  the  National  City  Bank  Case  does 
not  discuss  the  question  at  bar,  it  does  say 
that  the  Hen  of  an  agister  or  livery  stable 
keeper  Is  "purely  statutory."  When  this  Is 
said  this  case  is  disposed  of.  The  statute 
(Rem.  Code,  tit.  8,  c  11,  Si  1197-1200)  makes 
no  exception  in  favor  of  tbe  Hens  therein 
created,  although  the  Legislature  mUtht  have 
so  provided,  as  indeed  It  did  so  provide  in 
the  chapter  giving  a  Hen  upon  farm  products 
for  labor  performed  in  tbe  rearing  or  saving 
of  crops.  Such  Hens  are  made  "prior  to  all 
other  lUns."    Rem.  Code,  {  1188. 

To  bold  that  respondents'  Hen  is  superior 
to  the  a))pellant*s  chattel  mortgage  would  be 
to  go  further  than  to  merely  hold  that  such 
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prl(»lt7  iB  Implied  In  the  lim  Btatnte.  We 
must,  to  acoompUsfa  the  desired  resolt,  hold 
that  the  entirely  Independent  statute  which 
deflnes  the  character  of  the  chattel  mort- 
gage lien  Is  repealed.  In  so  far  aa  agisteiB* 
and  livery  stable  ke^tera*  Uena  are  concern- 
ed, by  implication. 

The  prhudple  governing  this  case  was  con- 
sidered by  us  in  the  case  of  Bothweiler  v. 
Wlnton  Motorcar  Co.,  82  Wash.  215, 168  Pae. 
737.  In  that  case  the  lienor  asserted  a  right 
under  Bern.  Code,  tit.  8.  c.  S,  H  1154-1158. 
giving  a  lien  for  labor  and  materials  expend- 
ed np<Hi  chattel  property  at  the  request  of 
the  owner.  No  priority  was  given  over  oth- 
er liens.  We  hdd  that  the  priority  of  the 
mortgage  lien  was  not  overcome,  and  that, 
having  the  opportunity  to  declare  priorities, 
the  Legislature  Intended  no  such  conse- 
quence, "oUierwiBe  it  would  have  made  a 
reservation  in  favw  of  subsequoit  liena  of 
the  diaractw  now  asserted." 

Beversed  and  remanded,  with  Instructions 
to  enter  a  decree  protecting  the  lism  of  the 
parties  in  their  order ;  the  first  in  time  being 
the  first  in  rl|^ 

EliLIS.  a  J.,  and  MAIN  and  WEBSTEB, 
JJ«  concur. 


CITY  OF  SEATTLE  v.  HBWBTSON. 
(No.  13769.) 

(Supreme  Court  <rf  Washington.   April  IS, 
1917.) 

1.  iNTOICIOATINa  liiqUOBS  ^=S>238(1)  —  IlXE- 
OAt.  ISSUANOB  or  PBESCRIPTION— QUESTION 
rOB  JUBT. 

Id  a  proaecution  for  having  issued  prescrip- 
tion for  whisky  without  good  reanon  to  believe 
that  person  to  whom  it  was  Issued  was  sick,  or 
that  the  liquor  was  required  aa  mcdtciiie,  the 

auestktn  whether  defenaant  had  ground  to  be- 
eve  that  the  person  was  actually  sick,  or  the 
liquor  was  required  as  medicine,  held  for  the 
jury. 

[Ed,  Note. — 'For  other  cases,  see  Intoxicating 
Liqaora,  OenL  Dig.  |g  324,  325,  327.] 

2.  INTOZIOATINO  LiQUORB  «»15— OBDIKANOK 
— PBOBIBITOaT  GbaBAOTBB. 

An  ordinance  of  the  city  of  Seattle  forbid- 
ding a  physician  to  issue  a  prescription  for  whis- 
ky without  having  good  reason  to  believe  that 
the  person  to  whom  it  is  issued  is  actually  sick, 
or  Uiat  the  liquor  is  required  as  medicine,  is 
not  void  as  prohibitory  and  not  regulative ; 
Rem.  Ck>de,  1915.  S  7507,  subd.  32,  giving  a  city 
of  the  first  class  power  to  rcpulate  sale  or  gift 
of  intoxicaata,  so  that  the  city  had  authority 
to  pass  it 

[Ed.  Note.— For  other  cases,  see  Litozieatlng 
Liquors,  Cent  Dig.  fi§  17,  IS.] 

3.  Municipal  Oobpobations  «=»I11(4)— Obdi- 
NANCE— Partial  Invalidity. 

Even  though  some  sections  of  a  city  ordi- 
nonce  regulating  the  sale  of  iutoxicaots  are  void, 
the  efficacy  of  others  is  not  destroyed. 

TEA.  Note. — For  other  cases,  see  Municipal 
Corporations,  OenL  Dig.  S8  248-251.] 

4.  Intoxicating  Liquoaa  <E=»1I  —  Regula- 
tion BY  State  —  Exclusive  Ohabacteb  — 
Statute. 

Initiative  Measure,  No.  3  {Rem.  Code  1915, 
S  e2(S2—l  et  seq.,  Laws  lOlS,  p.  2),  regulating 


the  sale  of  intoxicaQts.  was  not  intended  to  be 
exclusive,  and  doca  not  deny  to  monidpalities 
of  the  state  power  to  enact  ordinances  relating 
to  the  same  subject-matter,  so  long  as  they  are 
not  In  conflict  with  the  provisions  of  the  stat- 
ute; legislation  relating  to  the  sale  of  intoxi- 
cants being  aa  exercise  of  the  police  power,  and 
the  fact  that  there  is  state  legislation  on  the  sub- 
ject not  depriving  a  city  of  the  power  to  legis- 
late thereon. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent        {  13.] 

5.  CRiinNAL  Law  «=»371{10)  —  Evidbnoe  — 
Otheb  Offenses. 

In  prosecution  of  a  physician  for  violation 
of  a  city  ordinance  by  having  issued  a  prescrip- 
tion for  whisky  without  having  reason  to  be- 
lieve that  the  person  to  whom  it  was  issued 
was  sick,  or  that  the  liquor  was  required  as 
medicine,  testimony  relating  to  prescriptions 
other  than  tbat  on  which  the  charge  was  laid 
was  admissible  as  material  on  defendant's  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent.  Dig.  §§  830,  83L] 

6.  Intoxicating  Liquobs  4=»283(1) — Pbose - 
cuTioN— Evidence. 

Evideuce  as  to  the  number  of  prescriptions 
for  intoxicants  written  by  defendant  on  the  par- 
ticular day  and  a  day  or  two  previous  to  the 
time  the  prescription  on  which  the  cha^  was 
based  was  written  was  competent. 

[Eld.  Note.— For  other  cases,  see  Intozicatiiis 
Llquora,  Cent  Dig.  f|  ZCKBT^.  296,  297.] 

7.  Cbiuinal  Law  «=9l036(Q— Apfxal— Res- 
ebvation  of  Grounds  or  Review — Objec- 
tion TO  Evidence. 

The  objection,  against  oral  testimony  as  to 
the  contents  of  a  drug  store's  record  book  and 
prescription  01e,  that  it  was  incompetent,  irrel- 
evaut,  and  immaterial,  was  insufficient  to  pre- 
serve the  objection  that  the  evidence  offered  was 
not  the  best  evidence ;  if  the  claim  was  that  tbe 
evidence  was  inadmissible  because  secondary, 
and  because  no  proper  foundation  had  been  laid, 
the  objections  should  have  been  pointed  out 

(Ed.  Note. — For  other  cases,  see  Crhninal 
Law,  Cent.  Dig.  |  1686.] 

8.  Cbiuinal  Law  «=s>402(1)—Bvidbnoe— Sec- 
ondary Evidence. 

Where  every  reasonable  effort  by  means  of 
a  subpcena  duces  tecum  had  heen  made  to  have 
the  record  book  of  a  drug  store  and  its  prescrip- 
tion file  brought  into  court  in  a  prosecution  for 
having  issued  a  prescription  without  having  rea- 
son to  believe  ^at  the  person  to  whom  it  was 
issued  was  sick,  etc..  oral  testimony  as  to  the 
contents  of  the  record  and  file  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  887.  1211.] 

Department  1.  Appeal  fixHu  Superior 
Court,  King  County ;  King  Dykeman,  Judge. 

J.  W.  Hewetson  was  convicted  of  having 
Issued  a  prescription  for  whisky  without  hav- 
ing good  reason  to  believe  that  the  person 
to  wh<mi  it  was  Issued  was  actually  sick, 
etc.,  and  he  appeals.  Affirmed. 

John  F.  Dore  and  Robert  Welch,  both  of 
Seattle,  for  appellant  Hugh  M.  Caldwell 
and  Thomas  J.  L.  Kennedy,  both  of  Seattle, 
for  respondent 

MAIN,  J.  The  defendant  in  this  case  was 
charged,  in  the  police  court  of  the  dty  of 
Seattle,  with  having  issued  a  prescription 
for  whisky,  without  ha'<^ng  my  good  reason 
to  believe  that  the  person  to  whom  It  was  Is- 
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sued  was  actually  sick,  or  that  tbe  Uqnor 
was  required  as  medlclDe.  The  trial  in  the 
police  court  resulted  In  a  judgment  of  guil- 
ty, and  a  fine  of  $100.  From  this  Judgment, 
an  appeal  was  taken  to  the  superior  court. 
There  the  trial  resulted  in  a  verdict  of  guil- 
ty. From  the  Judgment  entered  upon  the 
verdict,  the  appeal  is  pMwecuted. 

The  first  asslgnmrat  of  error  is  that  there 
was  not  sufficient  evidence  to  Justify  the 
submission  of  the  question  of  the  gi^lt  of 
the  appellant  to  a  Jury.  TJhe  evidence  shows: 
That  the  Brendel  Drug  Company  was  con- 
ducting a  drug  store  at  117  Yesler  Way,  4n 
the  city  of  Seattle.  That  the  appellant,  a 
licensed  phyiddan,  bad  an  office  in  the  back 
part  of  the  room  occupied  by  the  drug  stora 
That  the  office  could  be  entered  by  a  door 
from  the  portion  of  the  buUdlng  used  for  the 
drug  store.  That  on  the  evening  of  Febru- 
ary 10,  1916,  the  complaining  witness  went 
to  the  ai^Uant  for  the  purpose  of  getting 
n  prescription  for  liquor.  That  he  entered 
through  the 'drug  store,  found  seven  or  eight 
persous  standing  in  line,  waiting  for  similar 
prescrlpticHia,  and,  when  his  turn  came,  said 
to  the  appellant  that  he  had  a  cold,  or  a  bad 
cold.  That  thereupon  the  appellant  inquired 
of  him  if  he  would  like  a  little  stimulant, 
and  the  complaining  witness  said  "Yes." 
That  before  receiving  the  prescription  the 
complaining  witness  was  required  to  sign  a 
statement  as  follows: 

the  undersigned,  do  declare  that  the  pre- 
KoriptioD  written  for  me  by  Dr.  3,  W.  Hewetsoa 
for  intoxicatuig  liquor,  on  this  date  Is  for  medi- 
cal purposes;  that  I  am  sick  an^  in  need  of 
medicine,  and  will  take  the  seme  accordiog  to 
directions.  Dated  this  10th  day  of  February, 
1916.   M.  W.  Palmer.  135  N.  75ih  St" 

That  tSiere  was  no  examination  of  the  com- 
plaining witness  as  to  his  physical  condition. 
The'  evidence  further  shows  that  the  record 
book  and  the  m^scrlptlon  file  at  the  Brendel 
Drug  Store  disclosed  that  on  February  19th. 
164  prescriptions  for  liquor  had  been  filled; 
on  February  18th,  108 ;  on  February  17th, 
105;  and  on  February  16th,  83— and  that 
most  of  these  prescriptions  had  been  written 
by  the  appellant.  It  was  admitted,  upon 
the  trial,  that  any  one  "could  get  a  prescrip- 
tion for  intbxlcatlng  liquor  unless  he  refused 
to  sign  one  of  these  statements,"  and  that 
the  appellant  had  "for  the  past  two  years 
written  prescriptions  free  of  charge." 

[1]  There  was  some  evidence  as.  to  the 
number  of  persons  standing  in  line,  watting 
to  have  prescriptions  written,  on  other  occa- 
sion's than,  the  one  above  referred  to.  Under 
tbis  evidence,  and  other  details  that  appear 
In  tlie  testimony,  the  question  whether  the 
appellant  had  ground  to  believe  that  the  per- 
son to  whom  be  Issued  the  prescription  was 
nctufUly  sick,  or  that  liquor  was  required  as 
medicine,  was  for  the  determination  of  the 
Jury.  It  could  not  be  held,  as  a  matter  of 
law,  on  such  evidence,  that  the  respondent 
had  failed  to  prove  that  the  am>ellant  when 
be  issued  the  prescription  tor  which  be  was 


being  tried,  did  not  have  good  reason  to  be- 
lieve that  the  person  to  whom  It  was  Issued 
was  actually  ^ck,  and  that  the  liquor  was 
required  as  medicine. 

[2]  The  next  point  Is  that  the  ordinance, 
under  which  the  charge  was  laid,  was  void, 
for  two  reasons:  First,  because  the  city 
had  no  authority  to  pass  It  at  the  time  of  its 
enactment;  and,  second,  that  even  if  the 
city  then  had  such  power,  at  the  time  the 
offense  was  alleged  to  have  been  committed, 
the  city  (vdlnance  had  been  superseded  by 
chapter  2,  p.  2,  L«W8  1915  (Rem.  Code,  § 
6262 — 1  et  seq.),  generally  refefred  to  as 
initiative  measure  No.  S.  The  ordinance  was 
enacted  on  December  1,  1916.  By  section  10 
of  article  11  of  the  Constitution,  any  dty 
of  the  first  class  has  power  to  frame  a  cbar^ 
ter  for  Its  own  government,  consistent  with 
and  subject  to  the  Constitution  and  laws  of 
the  state.  By  section  11,  a  city  may  make 
and  enforce  witWn  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as 
are  not  in  confilct  with  general  laws.  Sec- 
tion 7507,  Rem.  Code,  enumerates  powers  of 
a  city  of  the  first  class.  By  subdivision  32 
thereof,  such  city  has  power  to  regulate  the 
sale  or  giving  away  of  intoxicating  Uqnors; 
by  subdivision  33,  to  grant  licenses  for  law- 
ful purposes;  by  subdivision  34,  to  regulate 
the  carrying  on  within  its  corporate  limits 
of  occupations  which  are  of  such  a  nature 
as  to  affect  the  health  or  the  good  order  of 
the  city.  The  objection  urged  against  the 
ordinance  In  this  connection  Is  that  it  is  a 
prohibitory,  and  not  a  regulative,  ordinance, 
and  therefore  It  was  beyond  the  power  of 
the  city  to  pass  it,  because  the  dty  had  pow- 
er only  to  regulate,  and  not  to  prohibit. 
Whether  the  sections  of  the  ordinance,  other 
than  those  which  refer  to  the  issuance  of  pre- 
scriptions for  Intoxicating  liquor  are  pro- 
hibitory, or  not,  is  a  matter  in  whiCh  we  are 
not  now  concerned. 

[3]  The  provisions  of  the  ordinance,  under 
which  the  appellant  is  charged,  cannot  be 
said  to  be  prohibitory,  and,  even  though  some 
sections  of  the  ordinance  might  be  void.  It 
would  not  destroy  the  efficacy  of  those  under 
which  the  charge  Is  laid.  Shook  v.  Sexton, 
37  Wash.  509,  79  Pac.  1093.  Even  though 
the  ordinance  did  Imply  some  degree  of  re- 
straint and  prohibition.  It  was  yet  a  regula- 
tive, and  not  a  prohlbltwr  ordinance.  Taco- 
raa  V.  Keisel,  6S  Wash.  686.  124  Pac.  187,  40 
U  B.  A.  (N.  S.)  757. 

It  is  not  to  be  understood,  from  what  has 
been  said,  that  we  hold  that  the  dty,  at 
the  time  the  ordinance  was  passed,  did  not 
have  power  to  pass  a  prohibitory  ordlnanc& 
Upon  this  question,  no  opinion  is  expressed. 
The  sections  of  the  ordinance  which  the  ap- 
pellant was  charged  with  violating  are  reg- 
ulative In  their  nature,  and.  In  passing  such 
an  ordinance,  the  dty  acted  within  its  power. 

[4]  The  second  reason  urged  against  the 
ordinance  is  that  the  state,  by  the  passage  of 
initiative  measure  No.  3  (Rem.  Code,  t  6262— 
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1  et  seQ.),  expiessed  an  Intention  of  rauor* 
log  tile  snbject  of  Intoxicating  liquors  from 
the  control  of  munlclpalltleB.  It  will  cer- 
tainly be  admitted  that  legislation  relating 
to  the  sale  of  Intoxicatb^  liquors  is  an  ex- 
ercise of  the  police  power.  Thb  foct  that 
there  Is  state  legislation  relating  to  the  sale 
of  intoxicating  liquor  does  not  deprive  the 
city  of  the  power  to  l^lslate  upon  thd  same 
subject,  so  long  as  the  city  ordinance  does 
not  conflict  with  the  general  law  of  the  state, 
unless  the  state  act  should  show,  upon  Its 
face,  that  It  was  Intended  to  be  ^QdusiTe. 
Seattle  v.  "Chin  Let,  19  Wash.  38,  52  Pac. 
324;  Seattle  t.  MacDonald.  47  Wash.  298, 
91  Pac.  052,  17  U  R  A.  (N.  S.)  49;  State  t. 
Haglmorl,  57  Wash.  623,  107  Pac.  8B6;  Spo- 
kane T.  Spokane  &  Inland  Empire  R.  Co., 
75  Wash.  651,  135  Pac.  636;  SeatUe  Electric 
Co.  V.  Seattle.  78  Wash.  203,  138  Pac.  892. 

From  an  examination  of  initiative  measnre 
Na  3,  we  do  not  find  any  provision  therein 
with  which  the  ordinance  In  question  con- 
flicts. Neither  do  we  think  that  the  act 
was  intended  to  be  exclusive,  and  deny  to 
the  munlclpalltiea  of  the  state  power  to  enact 
ordinances  relating  to  the  same  subject-mat- 
ter, so  long  as  such  ordinances  were  not  in 
conflict  with  the  provisions  of  the  state  act 
In  other  words,  there  Is  nothing  in  the  act  to 
Indicate  that  municipalities  shall  not  have 
power  to  pass  ordinances  relating  to  the 
sale  of  Intoxicating  liquors  so  long  as  such 
ordinances  are  not  out  of  harmony  with  the 
state  statute. 

[B]  The  next  contention  is  that  the  court 
erred  in  admitting  testimony  relating  to  pre- 
scriptions other  than  the  Issuance  of  the 
Palmer  prescription,  upon  which  the  diarge, 
of  which  the  appellant  was  convicted,  was 
laid.  The  rule  Is  that,  in  cases  of  this  char- 
acter, such  evidence  Is  competent.  The  real 
issue  in  such  a  case  Is  whether  the  prescrip- 
tion was  given  in  good  faith,  and,  as  bearing 
upon  this  question,  the  number  of  prescrip- 
tions given  by  the  accused,  within  a  specified 
time,  for  Intoxicating  liquor,  to  various  per- 
sons, as  found  on  the  file  of  the  dnigglst,  in 
whose  store  the  appellant  kept  his  olllce,  Is 
competent.  Lee  v.  State,  8  Ga.  App.  413, 
69  S.  E.  310;  Stanley  v.  State,  9  Ga.  App. 
141,  70  S.  E.  894;  Weatherford  v.  State,  61 
Tex.  Cr.  R.  430,  103  S.  W.  633;  State  v.  At- 
kinson, 33  S.  0.  100,  11  S.  B.  698.  In  the 
case  last  cited  on  this  question  it  was  said: 

"The  fifth,  tenth,  and  eleventh  grounds  impute 
error  to  the  circuit  judge  in  allowing  witnesses 
to  be  asked  as  to  the  number  of  preficriptions 

gven  by  defentlnut  within  a  specified  time,  -for 
toxicatinft  liquors,  to  various  persons,  as  found 
on  the  files  of  the  druggist  in  whose  store  the 
defendant  kept  his  office.  It  seems  to  us  that 
such  testimony  was  clearly  competent  where 
the  rcfll  issue  was,  as  in  this  case,  whether  the 
defendant  had  bona  fide  given  the  preseriptioB 
upon  which  the  indictment  was  based  to  the  per- 
son thnein  named,  as  a  patient  upon  whom  he 
was  flotuullv  attending  ns  a  physician,  or  wheth- 
er the  whole  thine  was  not  pretensive,  and  a 
mere  device  to  evade  the  law." 


In  the  case  here  for  determination,  an  e»- 
sentlal  etonrat  of  the  charge  was  that  the 
appelant  issued  the  prescription  without 
good  reason  to  believe  that  the  persm  to 
whom  It  vas  issued  was  actually  aek,  or 
that  the  liquor  was  required  as  a  medicine. 
The  good  faith  or  Intentloa  of  the  appellant, 
in  writing  the  prescription,  was  directly  In 
issu&  Undw  the  authorltlee  dted,  and  many 
others,  that  ml|^t  be  assembled,  the  evidence 
was  c<mipetent. 

[I,  7]  Finally,  It  Is  contended  ttiat  there 
was  error  In  the  admission  of  the  evidence 
as  to  the  number  of  prescriptions  for  Intoiri- 
catlng  UquOT  which  had  been  written  by  the 
appellant  upon  the  day,  and  a  day  or  two 
previous  to  the  time,  the  prescription  upon 
which  the  chai^  was  based  was  written. 
Under  the  authorities  already  cited,  the  evi- 
dence was  competent.  No  error  can  be  pred- 
icated upon  the  fact  that  the  testimony  upon 
this  question  was  by  witnesses  who  had  ex- 
amined thie  record  book  and  the,  prescription 
file  In  the  drug  store  prior  to  the  trial,  for 
two  reasons :  First,  the  only  objection  ui^ed 
against  the  oral  testimony  as  to  the  contenta 
of  the  book,  and  the  number  and  contents  of 
the  prescriptions,  was  that  It  was  Incompe- 
tent, irrelevant,  and  immaterial.  This  was 
not  a  sufficient  objection  to  preserve  the 
question  that  the  evidence  offered  was  not 
the  best  evidence.  If  the  claim  was  that  the 
evidence  was  inadmissible  because  it  was 
secondary,  and  that  no  proper  foundation 
bad  been  laid,  these  objections  should  have 
been  pointed  out  to  the  trial  court  Lieben- 
thai  V.  Price,  8  Wash.  206.  35  Pac.  1078; 
State  V.  Spangler,  92  Wash.  636,  159  Pac. 
810. 

[B]  The  other  reason  why  the  objection  to 
the  testimony  is  not  well  taken  is  because 
every  reasonable  effort,  by  means  of  a  sub- 
poena duces  tecum,  had  been  made  to  have 
the  record  book  and  the  prescriptions  brought 
Into  court 

The  judgment  will  be  affirmed. 

ELLIS,  C.  3^  and  CHADWICK  and  WEB- 
STER, JJ.,  concur. 

ROSENOFP  et  CROSS,  County  Auditor. 

(No.  13755.) 

{Supreme  Court  of  Washington.     April  11, 
1917.) 

1.  Intoxicating  Liquors  <g=74— Rioht  to 
Dbuqqibts'  Permit— Fobmeb  Conviction. 
Rem.  Code  1915,  5  626^-19,  provides  that 
no  county  auditor  shall  issue  a  .permit  to  any 
druggist  who  has  been  convicted  of  violating 
"any  of  the  liquor  laws"  of  the  state.  Section 
626i2— 7  provides  that  a  drngRist  who  has  been 
convicted  of  selling  intoxicatmg  liqaor  in  vio- 
lation of  this  section  shall  not,  within  two  years 
thereafter,  sell  intoxicating  liquor  for  any  pur- 
pose. Section  6262—17  rcouires  a  dromrtst,  in 
the  application  for  a  permit,  to  state  that  be 
has  not  heretofore  been  convicted  iA  any  vit^- 
tion  of  the  laws  of  the  state  relating  to  intozl- 
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eating  Uqnon.  In  June,  1914,  two  dru^ista 
were  ctrnvicted  of  violating  the  local  option  law 
in  tmee  before  sections  cited  were  paMM.  hetd. 
that  as  section  6262 — 19  is  in  terms  mandatory, 
and  does  not  limit  denial  of  permits  to  drugeistfl 
who  bRTe  violated  the  present  law  Mr  who  nave 
not  violated  any  law  within  two  years,  the 
words  "any  of  the  liquor  laws,"  used  in  the  sec- 
tion, include  the  local  option  law. 

[Ed.  Note. — For  other  cases,  see  IntoBdcatiiiig 
Liquors,  Cent  I>ig.  M  74,  75.] 

2.  Constitutional  Law  ©»197— Heoui^tion 
— Validitt  of  Statuti>~Rstboactive  aj«d 
Ex.  Post  Facto  Statutes— Li  qu ob  Pebut. 
Rem.  Code  191S.  {  6262—19,  providing  that 
a  county  auditor  shall  not  issue  a  permit  to  any 
druggist  who  has  been  convicted  of  violating  any 
of  the  liqaur  laws  of  the  state,  and  sectim 
6202—17,  reqairiiy  apjAleant  ta  state  in  his  ap- 

Elleation  Oiat  he  has  not  been  convicted  of  vio- 
Lting  any  of  the  liquor  laws,  although  applied 
so  as  to  prohibit  issuing  of  permits  to  druggists 
who  have  violated  prior  laws,  are  not  ex  post 
foeto  in  their  nature;  tiie  disqnalificatioa  not 
being  an  additi<Hial  panishmeiit  for  paat  of- 
fenses. 

[Kd.  Note.— For  other  cases,  see  Constitution- 
nl  Law,  Cent.  Dig.  S  650.] 

8.  Intoxicating  Liquobs  <S=»15— Dbdooibts' 

I*EBMIT— CONTBADICrOBY  STATUTES. 

R«n.  Code  1915,  {  6262—7,  providli^  that 
a  druggist  who  has  been  ctMivicted  of  a  viola- 
tion of  any  lioucv  law  shall  not  within  two  years 
thereafter,  sell,  etc,  is  not  in  conflict  with  sec- 
tion ^62-— 19,  providing  that  county  auditor 
shall  not  fssne  a  permit  to  a  druggist  who  has 
been  convicted  of  any  of  the  liqutM:  laws  of  the 
state,  although  the  latter  section  prescribes  no 
time  limit,  and  u  county  auditor  may  refuse  to 
ienie  a  liquor  permit  to  a  druggist  convicted  un- 
der local  fH>tion  law,  a  prior  enactment,  more 
than  two  years  previous. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  IMg.  SS  17,  18.] 

4.  Statutes  «=3207— CoNSTBticnoN. 

The  courts  will  not  so  eonstrae  different  pro- 
TiaioQ  of  the  law  as  to  create  a  conflict  where 
any  otbxr  course  is  reMonaMy  possible^ 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  |  284.] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County;  Bert  lAnn,  Judge. 

Mandamua  by  Fred  Roeenoflt  and  another 
against  J.  L.  Cross,  as  county  auditor.  Judg- 
ment for  plalntUIs,  and  defradant  appeals. 
Reversed  and  remanded,  with  directions. 

W.  O.  Miller,  of  RltzvUle,  for  appellant 
G.  E.  Lovell,  of  BltzTlllef  for  respondenti. 

ELLIS,  C  J.  Acti9n  in  mandamns  to  re- 
quire the  county  auditor  of  Adams  county 
to  issue  to  plaintiffs,  who  are  druggists, 
permit  to  ship  Into  the  state  of  Washington 
Intoxicating  liquors  consigned  to  thanaelves. 
They  dalm  the  rlgtat  under  8ectl<m  ^62— IT, 
2  Rem.  Code.  There  is  no  dispute  as  to  the 
facta  Plalntlfts  are,  and  bare  for  some  years 
been,  engaged  In  tlK  drug  bualness  in  RltB* 
rUle,  Adams  county,  Wash.  On  June  6, 1914, 
they  were  both  convloted  in  the  Btyrarior 
court  of  Adams  county  and  fined  for  a  vlola- 
tlon  of  the  local  opd(m  law,  section  6302, 
Ron.  ft  Bal.  Code,  prohibiting  tbe  sale  of 
Intoxicating  liquors  within  a  dry  unit  6n 

4tBairor.otbori 


the  same  day,  In  the  same  court,  plaintiff 
H.  K.  Rosenoff  was  convicted  and  flued  for  a 
violation  of  section  6308,  Rem.  &  BaL  Code, 
regutrlDK  druggists  to  keep  a  record  of  their 
sales  of  intoxicating  liquors.  Thereafter  the 
premises  then  and  now  occupied  by  plaintiffs 
as  druggists  were  declared  by  the  court  to 
be  a  nuisance,  and  pllLlnttfTs  were  permitted 
to  continue  their  business  therein  on  giving 
a  bond  In  the  sum  of  $1,000,  aa  provided  In 
section  6304,  Rem.  &  Bal.  Code.  In  June, 
1916,  prior  to  the  commencement  of  this  ac- 
tion, plaintiffs  presented  to  defendant  and 
'filed  In  defendant's  office,  an  affidavit,  which, 
omitting  caption,  signature,  and  jurat,  reads 
as  follows: 

"H.  K.  Rosenoff,  being  first  duly  sworn  on 
oath  deposes  and  siurs:  that  he  (Is)  a  draggtet 
and  ^armadst,  and  a  member  of  the  firm  of 
RoeenoS  Drug  C(»apany,  which  is  a  copartner^ 
ship.  That  the  said  copartnership  consists  of 
affiant  and  Fred  Roeenoff,  and  affiant  is  one  of 
the  eo-owners  of  the  said  partnership.  That 
location  of  said  firm  is  In  the  dtj  ol  RitsviUe, 
Adams  county,  Washington,  and  the  said  firm  is 
legally  engaged  in  business  as  druggists  and 

fharmadsts  at  said  point  That  it  is  necessary 
rom  time  to  time  to  make  shipment  of  intoxi- 
cating liquors.  That  said  liquor  is  not  to  be 
sold  in  violation  of  the  laws  of  the  state  of 
Washington,  but  is  obtained  for  ase  for  purposes 
permittM  by  this  law  only.  That  the  applicant 
for  this  'permit'  or  any  of  the  members  of  the 
said  parbiership,  as  a  partnership,  have  not 
been  heretofore  convicted  of  any  violation  of  the 
laws  relating  to  intoxicating  liquor  of  the  state 
of  Washingttm,  whiidi.  will  prevent  the  said 
partnership  from  having  on  hand  and  selling  in- 
toxicating liquors  at  this  time.** 

Defendant  refused  to  issue  the  pomlt,  and 
plaintiffs  brought  this  action.  The  trial 
court  after  finding  In  detail  the  forgoing 
facts,  entered  a  Judgment  ordering  defendant, 
as  auditor  of  Adams  county,  forthwith  to 
issue  to  plaintiffs  a  i>ermit  to  ship  from  Mis- 
soula, Wanblngton  (Montana)  to  Rltzvllle, 
Wash.,  50  gallons  of  whisky,  and  ^warding 
to  plaintUfs  their  costs.  Defendant  tLppea^A 

As  Justifying  his  refusal  to  Issue  the  per- 
mit, appellant  relies  upon  certain  provisions 
of  the  state-wide  prohibition  law  of.  1915,  as 
found  In  Rem.  GQd&  Section  62^^19  de- 
clares: 

"No  county  .aaditw  shall  issue  a  permit  to 
any  person  or  druggist  or  pharmacist  who  has 
been  convicted  Of  tne*  violation  of  any  of  the 
liquor  laws  of  the  state,  or  to  any  person  other 
than  a  druggist  or  a  i^rm&cistj  who  is  the 
holder  of  an  internal  revenue  special  tax  stamp 
or  receipt,  isauwi  by  the  United  States  govern- 
ment, permitting  or  relating  to  the  aUe  fn- 
toxicatm^  liquor,  or  to  any  peraou  not  a  re^ster- 
ed  druggist  or  pharmacist  .who  has,  within  twoi- 
ty  days  immeiuately  preceding,  obtained  a  per- 
mit for  the  shipment  of  intoucatliig  Uquor.*^ 

Section  6262—17,  relating  to  applications 
for  shipment  by  druggists,  declares  that  the 
application,  among  other  things,  shall  state — 

"  ♦  ♦  •  that  the  applicant  for  such  permit  or 
any  of  the  members  of  the  said  partnership,  as  a 
nartnersbip,  or  of  the  officers,  agents  or  servants 
m  the  employ  of  said  corixHration  and  in  charge 
of  its  businesB  at  aucb  location,  have  not  been 
theretofore  convicted  of  any  violation  of  the 
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laws  relstin;  to  iotoxicatiiig  Hquor  of  the  itate 
of  Washington.   •   •  • 

Section  6262—81  declares: 

"All  persons  convicted  of  any  vidiaticai  of  this 
act  where  the  punishment  therefor  is  not  herein 
specifically  nrovided  shall  be  punished  by  a  fine 
of  not  leas  than  fifty  dollara  nw  more  than  two 
hundred  fifty  dollars,  or  by  imprisonment  in  the 
conn^  jail  for  not  less  tnan  ten  days  nor  more 
than  three  months,  or  by  both  such  fine  and 
imptiaonment." 

AEv^ilant  knew  of  respondents*  prior  con- 
rictions.  They  were  matters  of  record.  Pre- 
sumabxy  they  were  then,  as  now,  admitted  by 
respondents.  In  view  of  the  spedflc  inbibl' 
tion  of  section  6262 — 19,  and  the  penalty  im- 
posed for  any  violation  of  tbe  act  by  section 
6262 — 31,  appellant,  possessing  sach  knowl- 
edge, might  well  liesltate  to  issue  tbe  permit 

HI]  Api^Uant  first  su^ests-^ough  re- 
spfmdwts  expressly  disclaim  any  snch  con- 
tention— that  it  may  be  argued  that  the 
words  "any  of  the  liquor  laws  of  this  state," 
found  In  section  6262—19,  and  substantially 
the  same  words  found  In  6262 — 17,  do  not 
refer  to  nor  Include  tbe  local  option  law,  nor 
any  law  In  effect  prior  to  January  1,  1916. 
Tbe  plain  purpose  was  to  prescribe  as  a 
qualification  for  those  persons  wbO  might  be 
permitted  to  bring  Intoxicating  liquor  into 
this  state  a  prior  observance  of  tbe  laws  re- 
lating to  such  liquors  as  earnest  that  sucb 
persons  will  not  violate  tbe  prohibition  law 
In  the  future.  Obviously  the  applicant's  at- 
titude manifested  toward  prior  laws  on  this 
subject  augurs  as  much  for  his  future  con- 
duct as  bis  attitude  manifested  toward  tbe 
existing  law.  Section  6262—17  requires  that 
tbe  applicant  shall  file  a  statement  In  writing 
under  oatb  that  be  has  not  been  "theretofore" 
convicted  of  "any"  violation  of  tbe  laws  of 
this  state  relating  to  intoxicating  liquor.  Tbe 
words  "theretofore"  and  "any"  are  broad 
and  Inclusive  as  to  time  and  subject-matter. 
They  negative  any  Intention  to  make  only  the 
violation  of  existing  law  a  disqualification. 
That  tbe  sections  in  question  were  Intended 
to  include  convictions  for  a  violation  of  prior 
laws  as  a  dlsqnaliflcatlCT  we  entertain  no 
doubt 

[2]  It  ia  next  suggested — though  again  re- 
spondents disclaim  any  such  view — that  if 
these  sections  are  construed  as  referring  to 
violations  of  prior  laws,  It  may  be  argued 
that  they  are  ex  post  facto  In  their  nature, 
or  viciously  retroactive.  We  find  no  merit 
in  the  suggested  contention.  The  disqualifi- 
cation is  not,  either  in  purpose  or  nature, 
an  additional  punlsliment  for  past  offenses. 
It,  therefore,  does  not  fall  wltbln  the  inhibi- 
tion against  ex  post  facto  laws.  Nor  are  the 
provisions  under  discussion  retroactive  In 
any  objectionable  sense.  They  merely  pre- 
scribe past  conduct  as  a  standard  applicable 
to  all  druggists  by  which  shall  be  measured 
their  probable  fitness  to  deal,  as  druggists 
are  permitted  to  deal.  In  intoxicating  liquors. 
Tbey  merely  exclude  from  tbe  privilege  ac- 
corded by  tbe  law  persons  whose  put  con- 


duct shows  they  are  unfit  to  receive  it. 
Granting,  as  must  be  granted,  the  power 
of  tbe  state  to  regulate  aud  even  prohibit 
tbe  liquor  traffic,  the  following  authorities 
clearly  sustain  In  principle  the  view  here  ex- 
pressed: Foster  v.  Board  of  Police  Com'rs, 
102  CaL  483,  S7  Pac.  763,  41  Am.  St  Rep, 
194;  WaablDgton  v.  State,  75  Ala.  682,  51 
Am.  Hep,  479;  Crowley  v.  Obristensen.  137 
U.  S.  86, 11  Sup.  Ot  13,  34  U  Ed.  620;  Hawk- 
er V.  New  York,  170  U.  S.  189,  18  Sop.  Ct 
573,  42  L.  Ed.  1002;  Fox  y.  Territory,  2 
Wash.  T.  207,  5  Pac  603. 

[S]  But  section  6262—7,  Bern.  Oode^  de- 
clares: 

"  *  *  *  A  druggist  or  pharmacist  who  has 
been  convicted  of  selling  intoxicating  liquor  or 
of  any  other  act  in  violation  of  this  section, 
shall  not,  within  two  years  th«rafter,  either  per- 
sonally or  by  agent,  sell  intoucatiag  liquor  for 
any  purpose  whatsoever.  •  •  • » 

A  prQvislrai  substantially  the  same  was 
contained  In  the  local  option  law.  See  sec- 
tion 6308,  Bern.  &  BaL  Coda  Bespondents 
contend — and  it  Is  their  sole  contention  here 
—that  this  provision  Is  tn  direct  conflict  with 
section  6262—19,  Rem.  Code,  hereinbefore 
quoted ;  that  the  provisions  of  the  latter  sec- 
tion are  general;  jtbat  those  of  section 
6262 — 7,  last  above  quoted,  are  definite  and 
specific,  and  that,  therefore,  they  must  con- 
trol as  tbe  clearer  and  more  definite  expres- 
sions of  tbe  legislative  will.  This  position 
Is  untenable  for  two  reasons: 

In  the  first  place  the  provisions  of  section 
6262 — 7  are  neither  so  specific  nor  so  definite 
as  those  of  section  6^62—19.  The  subject^ 
matters  of  the  two  sections  are  different. 
The  one  relates  to  sales  of  intoxicating 
liquors  by  convicted  druggists,  the  other  to 
tbe  duty  of  the  auditor  touching  permits  re- 
quested by  convicted  dru^lsts  to  ship  such 
liquors  Into  this  state.  Section  ^62—7  does 
not  expressly  authorize  an  offending  drug- 
gist to  sell  liquet  attet  two  years  from  his 
conviction.  It  merely  Implies  a  permission. 
Section  6262—19  distinctly  pri^blts  the  au- 
ditor fr<Hn  issuing  a  permit  to  any  druggist 
who  has  been  convicted.  Its  terms  are  man- 
datory. Even  assuming  an  Irreconcilable 
confilct  between  the  two  sections,  the  provi- 
sions of  section  6262 — 19  must  control,  be- 
cause It  Is  the  more  specific,  because  it  Is  tbe 
later  In  numerical  order,  and  especially  be- 
cause the  act  of  1915  itself  Imposes  its  own 
rule  of  constructicm,  declaring  In  the  first 
section: 

"lliis  entire  act  shall  be  deemed  an  exercise 
of  the  police  power  of  the  state,  for  the  protec- 
tion of  the  economic  wdfare,  health,  peace  end 
morals  of  the  people  of  the  state,  and  all  of  its 
provisions  shall  be  liberally  construed  for  the 
accomplishment  of  that  purpose."  -  Section 
6262—1,  Hem.  Codei  - 

[A]  In  the  second  place,  the  two  sections 
in  question  are  not  in  necessary  confilct  As 
before  stated,  they  r^te  to  different  sub- 
jects. Section  0262 — 7  suspends  the  right  of 
a  convicted  druggist  for  two  years  after  con- 
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TlcUon  to  sell  lntoxl(?ttliig  liquors.  He  may 
have  a  supply  oa  band  at  the  time  of  bis 
conviction.  He  cannot  sell  It  within  ^two 
years  thereafter  for  any  purpose  whatsoever. 
But  that  section  does  not,  either  expressly 
or  by  necessary  Implication,  authorize  blm 
to  replenish  bis  stock  by  further  sblpmeots 
at  any  time.  On  the  other  hand,  section 
6282—19  does  expressly  and  unequivocally 
prohibit  the  county  auditor  from  issuii^  a 
permit  "to  any  person  or  druggist  or  phar- 
macist who  has  been  convicted  the  viola- 
tion of  any  of  the  liquor  laws  of  this  state," 
and  contains  no  limit  on  the  time  or  duration 
of  that  prohibitJon,  either  expressly  or  Im- 
pliedly. It  Is  thus  manifest  that  the  two 
sections  have  ample  fi^ds  for  Independ^t 
operation,  each  to  its  full  extent,  without 
any  necessary  conflict  In  ancb  a  case  it  is 
elementary  that  both  must  be  permitted  so 
to  operate.  The  courts  wlU  not  so  construe 
different  provisions  of  the  law  as  to  create  a 
connlct  when  any  other  course  Is  reasonably 
possible. 

The  Judgmoit  is  reversed,  and  the  cause  Is 
remanded,  with  dlrectian  to  deny  the  writ. 

MOUNT,  FUIiLEBTON,  and  PABKBB, 
JJ.,  concur. 

SHOBTS  T.  CITT  OF  SKATTLB. 
(Ne.  13942.) 

{Supreme  Court  of  WaahinctMi.   April  U* 

1917.) 

1  Municipal  Coepobatioks  «s>270,  918(1)— 

CHABTSB  POWEES  —  EXTBNSION  OV  WaTKB 
SvSTKM-=-STArDTB. 

Rem.  Code  1915,  |  800©,  requires  sabmiBSioti 
to  voters  of  ordinance  for  constmction  oC  any 
public  utility  mentioned  in  sectioD  8005  except: 

(1)  When  work  proposed  is  an  addition  to,  bet- 
terment of,  OP  extension  to  existing  waterworks; 

(2)  where  in  any  charter  of  any  dty  or  town 
adopted  by  a  vote  of  the  people  an  arttde  or 
provision  has  beoi  adopted  suthonzins  city 
council  or  other  coroorate  authorities  to  pro- 
vide by  ordinance  for  acquiring,  opening,  or 
operating  any  of  said  public  utilities  far 
wbich  no  general  indebtedness  Is  to  be  incurred." 
Seattle  City  Charter,  art  4,  |  18.  gives  city 
council  power  to  provide  for  erecting,  purchaa- 
ing.  etc.,  of  waterworks,  to  supply  the  city  with 
water  and  fix,  alter,  relate,  and  control  use 
and  price  of  water  so  supplied.  Beld,  that  <nty 
conncU  has  power  to  provide  by  ordinance  for 
making  additions,  artensions,  and  betterments 
of  city's  water  system,  and  issue  and  sell  bonds 
payable  solely  from  income  from  system  without 
suMiIssion  of  either  proposition  to  popular 
vote  for  ratification,  althotieh  dty  charter  does 
not  contain  words  "for  which  no  general  indebt- 
ediicss  is  to  be  incurred." 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  739,  1919.] 


2.  Statutes  «©=>181(1)— Steict  Constbttction 

—-Legislative  Intent. 
Under  any  rule  of  construction  of  a  stat- 
ute, whether  strict  or  Ubernl,  the  legislative  in- 
t^t  when  clearly  apparent  must  prevail. 

TKd.  Note.— For  other  cases,  see  Statutes, 
Cent  IHg.  S  2S9.] 


S.  Municipal  CoBPOBATioirB  «»9a5— Bohds 

—Date  of  MAxtTErrr. 
Under  a  city  charter  containing  no  provi- 
sion as  to  date  for  maturity  of  bopds  for  wa- 
terwOTks,  ci^  council  may  provide  that  bonds 
shall  mature  serially,  a  specified  amount  six 
years  after  date  and  a  like  amount  annually 
thereafter,  in  view  of  Eem.  Code  1915,  S  8008, 
providing  that  sucfa  bonds  shall  be  payable  at 
such  time  as  council  diall  determine. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  %  1938.] 

4.  CoNSTirunoNAi,  Law  e=»7O0)— Jthjiciai. 

PowEE— Public  Polict— Deitbmination. 
Where  the  Legislature,  acting  within  its 
constitutional  powers,  has  authorized  issuance 
of  bonds  by  dties  b>r  certain  purposes,  the  ques- 
tion of  public  policy  is  not  for  the  courts. 

rEkl.  Note.— For  othw  casest  see  Oonstitation- 
al  Law.  Cent  Dig.  S  131.] 

D^wrtmrait  2.  Appeal  from  Superior  Oonxt 
King  County ;  John  S.  Jurey,  Judge. 

Action  by  Bruce  Shorts  against  the  Otty  of 
Seattle.  A  demurrer  to  tbe  complaint  was 
sustained,  tbe  action  dlBmitted,  and  plaintiff 
appeals.  Affirmed. 
.  Ballinger,  Battle,  Hnlbert  &,  Shorts,  of 
Seattle,  for  appellant  Hugh  M-  Caldwell 
and  Robert  H.  Evana,  both  of  Seattle,  for 
respondent 

ELLIS,  C.  J.  The  plaintiff,  a  resident  vot- 
er and  taxpayer  of  tbe  dty  of  Seattle,  and  a 
consumer  of  water  furnished  by  the  dty 
through  its  municipal  water  plant  brought 
this  action  to  enjoin  the  issuance,  sale,  and 
delivery  by  the  dty  of  "Special  Fund  Water 
bonds"  totaling  $60,000.  Plaintiff  sets  forth 
at  length  the  acquisition  In  1890  of  the  dty's 
original  water  supply  system,  traces  its  de- 
velopment through  many  additions  and  exten-  . 
slous  to  1895,  when  it  was  changed  from  a 
steam  pumping  plant  to  a  gravity  system, 
known  thereafter  as  the  "Cedar  River  Wa- 
ter Supply  System,"  details  the  making  of 
further  additions  prior  to  1916,  and  points 
out  that  the  orl^nal  acquisition  and  subse- 
quent additions  and  extensions  and  the  Issu- 
ance of  securities,  whether  general  or  special 
fund  bonds,  to  pay  for  the  same  were  all  anb- 
mltted  to  and  authorized  by  tbe  qualified 
voters  of  the  city.  It  Is  then  alleged,  in  sub- 
stance, that  in  November,  1916,  tbe  dty  coun- 
dl  determined  to  make  further  additions  to 
and  bettermwits  and  extensions  of  its  water 
supply  syateni,  and  to  that  end  passed  Ordi- 
nance No.  36639.  This  ordinance,  after  set- 
ting forth  the  proposed  additions,  better- 
ments, and  extensions,  provides  that  to  pay 
the  costs  thereof  the  dty  will  Issue  bonds  In 
the  sum  of  $60,000,  maturing  serially,  $12,- 
000  six  years  after  date,  and  a  like  amonnt 
annually  thereafter,  all  bearing  Interest  at 
the  rate  of  5  pw  cent,  per  annum,  payable 
semiannually,  both  principal  and  interest 
being  payable  solely  from  a  special  fond  cre- 
ated by  ordinance,  to  be  knoWn  as  "Cedar 
Biver  Water  Supply  Fund  of  Seattle,  Series 
No.  4;"  that  thereafter  tbe  dty  by  resolu- 
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tlon  of  Its  council  called  for  bids  on  the 
bonds;  that  Morris  Bros.,  Inc.,  made  the 
best  offer  for  the  bonds;  and  that  Its  bid 
was  accepted  by  the  dty.  It  Is  further  al- 
leged that  Ordinance  No.  86630  does  not  au- 
thorize or  provide  that  the  ^stem  or  plan 
specified  and  adopted  in  the  ordinance  shall 
be  submitted  to  the  qualified  voters  of  the 
dty,  nor  does  It  provide  for  the  submission 
to  the  voters  of  the  proposition  of  the  issu- 
ance of  the  bonds;  that  neither  of  these  prop- 
ositions has  ever  been,  in  whole  or  in  part, 
sabmitted  to  the  qualified  voters  of  the  city, 
and  that  the  city  claims  the  right  and  au- 
tborlty  to  issue  the  bonds  for  the  purposes 
mentioned  without'  submitting  tlie  matter  to 
such  voters  for  their  ratification  or  rejection. 
A.  demurrer  to  the  complaint  was  Bustalned. 
Plaintiff  abiding  by  his  pleading,  the  ectton 
was  dismissed.   He  appeals. 

El]  Appellant's  domtoant  contention  Is  that 
the  Issuance  of  these  bonds  Is  ^tm  vires  ot 
the  dty,  In  that  neither  the  plan  of  the  pro- 
posed additions  to  the  water  system  nor  the 
proposition  to  issue  the  bonds  was  ever  sub- 
mitted to  the  qualified  voters  for  ratification 
or  rejection,  as  required  by  the  Public  Utili- 
ties Act  of  1909,  which,  as  amended  In  par- 
ticulars here  Immaterial,  Is  embodied  in  sec- 
tions 8005  to  8010,  inclusive,  Bern.  Code.  No 
question  of  constitutional  power  Is  presented. 
It  1b  conceded  that,  these  bonds  being  pay- 
able, both  principal  and  Interest,  solely  from 
the  earnings  of  the  public  utility,  would  not 
constitute  an  "indebtedness"  of  the  dty  with- 
in the  meaning  of  the  state  Constitution 
touching  the  debt  limit.  Uhler  v.  Olympia, 
87  Wftsh.  1, 151  Pac  117, 152  Pac.  998.  The 
sole  question  is  one  of  statutory  poww.  The 
itaaterlal  provisions  of  the  governing  statute 
are  found  In  Bem.  Code,  {  8006,  as  follows : 

"Whenever  the  city  council  or  other  corporate 
authorities  of  nny  siich  city  or  town  ahaU  deem 
it  advisable  that  the  city  or  town  of  which 
they  are  officeni  shall  purdiase,  acquire  or  con- 
struct any  public  utility  meDtioned  in  section 
8005  hereof  or  make  any  additions  and  better- 
ments thereto  or  exten^ona  thereof,  the  com- 
mon council  or  other  corporate  authorities  shall 
provide  therefor  by  ordinance,  which  shall  qwd- 
fy  and  adopt  the  system  or  plan  pn^Hwed,  and 
cleelare  the  estimated  coat  thereof  as  near  as 
may  be,  and  the  same  shall  be  submitted  for  rat- 
ification or  rejection  to  the  qualified  voters  of 
said  city  at  the  general  or  special  election,  ex- 
cent  in  the  following  cases  where  no  submission 
Bb~nll  be  necessary : 

"(1)  When  the  work  proposed  fa  an  addition 
to,  or  betterment  of,  »r  extension  of,  or  an  in- 
creased water  supply  for,  existing  waterworks, 
or  an  addition,  betterment  or  extension  of  an 
dlsting  system  or  plant  of  any  other  public 
Utility  mentioned  in  section  8005  hereof,  for 
which  no  KPnernl  indebtedness  is  to  be  incur- 
red by  such  city  or  town:  Provi(le<l,  such  under^ 
tnkinp  sliall  Imvc  been  authorized  by  the  com- 
mon council  of  such  city  or  town  prior  to  July 
1, 1910:  or 

"(2)  Where  in  any  charter  of  any  city  or  town 
in  the  state  >'f  Washington  heretoforr  or  hore- 
after  adopted  by  a  vote  of  the  poopl'>.  an  article 
or  provifiion  has  been  adopted  anthorizinfc  the 
city  council  or  other  corporate  anthorities  of 
such  city  to  provide  by  ordinance  for  acquiriof;, 
opening  or  operating  any  of  said  public  utilitiea, 


for  wbich  no  general  indebtedness  is  to  be  in- 
curred  by  such  city  or  town.   •   •   •  " 

Then  follow  certain  general  provisions 
wbich,  as  pointed  out  by  the  codifler,  should 
be  set  off  in  a  se^iarate  paragraph.  They 
cannot  be  construed  as  a  part  of  or  as  affect- 
ing subdivision  2  as  above  quoted  without 
making  the  section  as  a  whole  self-contradic- 
tory, a  course  which  no  court  can  soundly 
pursue  where  any  other  reasonable  constmc- 
tlon  Is  possible.  Rosenoff  v.  Cross,  164  Pac. 
236.  The  general  provisions  following  those 
above  quoted  are  plainly  Intoided  to  apply 
to  dtles  and  towns  lackti^  the  charter  pow- 
ers mentioned  in  subdivision  2.  This  seems 
to  be  admitted,  since  appellant  concedes  that 
the  crux  of  the  issue  lies  in  the  question 
whether  or  not  the  charter  of  the  dty  of  Se- 
attle oontalDS  any  provisions  such  as  contem- 
plated by  that  subdivision. 

The  fourteenth  subdivision  of  section  IS, 
art  4,  of  the  charter  of  Seattle,  as  adopted 
by  the  people  and  subsequently  amended  by 
a  vote  of  the  people  in  1906,  so  far  as  here 
pertinent,  reads  as  follows: 

'The  city  council  shall  have  power  by  ordi- 
nanf-e :   *   *  *- 

"Fourteenth.  Acquiwtion,  Erection  and  Oper- 
ation of  Waterworks;  Sale  of  Water,  Free  Wa- 
ter: To  provide  for  erecting,  purchasing  or 
otherwise  acquiring,  as  the  sale  and  exclusive 
property  of  the  city,  waterworks,  within  or  with- 
out the  corporate  limits  of  the  city,  to  supply 
said  city  and  its  inhabitants  with  water  for 
any  and  all  purposes,  andito  fix,  alter,  relate 
and  control  the  use  and  price  of  the  water  so 
supplied.  •  • 

[I]  Appellant's  posltloa  seems  to  be  that, 
inasmuch  as  the  PnbUe  Utility  Act  must  re- 
ceive a  strict  construction,  the  dty  diarter 
must,  not  only  confer  upon  the  dty  oonndl 
the  authority  by  ordinance  to  acquire  and 
operate  waterworks,  but  must  confer  that  an- 
tliority  In  tbe  terms  of  the  etatnte.  It  most 
be  conceded  that  the  Public  UtiUty  Act 
should  receive  a  strict  conatnictton.  Oar 
own  decisions  amp^  sustain  tliat  prindple. 
But  even  a  strict  constmctlon  must  be  a  rea- 
siHiable  construction.  Under  any  rule  of 
constmctlon,  whether  strtct  or  liberal,  0ie 
l^llalatlve  Intention,  when  dearly  apparent, 
must  prevail.  We  think  it  may  be  soundly 
postulated  that  tbe  leglslatozB  were  concern- 
ed with  the  fact  of  the  diarter  authority  to 
the  coondl  to  act  by  ordinance  rather  than 
the  mere  formula  by  which  that  authority 
might  be  expressed.  SnbdlvlBlon  2  of  sec- 
tion 8006,  above  qud%d.  eiprestiy  applies  to 
charter  provisions  "heretofore"  as  well  as 
"hereafter"  adopted.  There  is  nothing  to  Ip- 
dlctate  that  the  legislators  had  in  mind  any 
spedflc  then  existing  charter  provision  of 
any  particular  dty  or  town,  and  adopted  Its 
exact  verbiage  as  the  only  form  of  egres- 
sion Intended  to  be  validated.  Yet  If  such 
is  not  the  case,  appellant's  rule  of  strict 
construction  would  convict  the  L^slature 
of  intending  to  make  tbe  power  of  cities 
theretofore  possessing  charter  authority  to 
proceed  by  ordinance  dependent  upon  a  mere 
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fortnltoas  colncidenoe.  We  decUne  to  anniDe 
an  intoitlon  bo  capridons.  The  fJMve-qaot- 
ed  provision  of  the  Seattle  charter  clearly 
anthorlEes  the  city-  eoanell  orOiiiance  "to 
provide  for  erecUng,  purcbasins  or  otherwise 
acqnlrliic,  as  the  sole  and  exdnsiTe  property 
at  the  dty.  waterworfca,  *  *  *  to  wupsHs 
said  dty  and  Its  inhabftants  with  water," 
ete.  Under  no  reaaonaUe  rule  of  oonstruc- 
tloD,  whether  strict  or  llboul,  can  it  be 
said  that  the  aatborlty  so  conferred  is  of  a 
different  nature  or  is  less  compr^enslve  tiian 
that  prescrttved  in  the  statutb 

Some  stress  la  laid  iqton  the  tact  that  tiie 
charter  provUdon  does  not  contain  the  words 
"for  which  no  general  indebtedness  is  to  be 
incurred  1^  such  dty  or  town,"  as  found  in 
thestatata.  As  to  tbis  last  provUdon  it  seems 
plain  that  it  la  the  fact  that  no  general  In- 
dditedness  Is  to  be  Incurred  whldi  invokes 
the  power  conferred  by  both  charter  and  stat- 
ute, not  the  mere  redtal  of  that  fact  in  the 
diarton  3%l8  provision  Is  obviously  Intended 
as  a  limitation  upon  any  charter  power  to  ac- 
quir^  own,  and  operate,  not  as  an  esseitfUl 
redtal  in  the  charter  Itself  to  confer  that 
power.  We  are  ccmvinced  that  since  the 
dty  diarter  spedflcally  authorizes  the  clt? 
coundl  by  ordinance  to  acquire,  own,  and  op* 
erate  a  water  system  such  as  the  dty  long 
has  had,  the  dty  has  power,  under  the  plain 
terms  of  the  statute,  to  provide  by  ordinance 
for  making  additions,  extensions,  and  better- 
ments to  that  system,  and  to  issue  and  sell 
bonds  payable  solely  from  the  Income  to  be 
derived  from  the  system  to  pay  for  the  same 
without  submitting  either  propoattlon  to  pop- 
ular vote  for  ratification. 

[3]  It  is  next  argaed  that  the  bonds  here 
involved  do  not  conform  In  their  dates  of 
maturity  to  the  reQulrements  of  subdivision 
15,  S  18,  art  4,  of  the  dty  charter,  which, 
aiiioug  other  things,  provides  that  public  util- 
ity bonds  Issued  to  pay  for  the  utilities 
lu  that  subdivision  numerated  shall  b^ 
payable  "at  such  times  as  may  be  agreed  up- 
on between  the  tenth  and  fortieth  years  after 
their  date  of  Issuance."  It  Is  a  suffident  an- 
swer to  say  that  subdivlsian  15  relates  only  to 
uiuoldpal  light,  power,  and  heating  plants, 
street  railways,  telephones,,  ferries,  docks, 
and  water  power  sites,  and  has  no  applica- 
tion to  waterworks,  while  subdivision  14, 
f  18,  art  4,  relates  only  to  muoldpal  water- 
works. The  latter  subdivision  under  whldi 
the  dty  is  proceeding  contains  no  provision 
as  to  the  maturity  of  any  bonds  to  be  Issued 
in  payment  for  sudi  waterworks.  The  sec- 
tion of  the  Public  Utility  Act  (Rem.  Code,  | 
8008),  speddcally  relating  to  spedal  fund 
bonds  payable  solely  from  the  earnings  of 
public  utilities,  provides  that  such  bonds 
shall  be  "executed  In  auch  manner  and  pay- 
able at  such  times  and  places  as  the  commou 
council  or  other  corp(H'ate  authorities  of  such 
dty  or  town  shall  determine.    "The  dates 


of  matarity  of  such  bonds  are  thus  distinctly 
left  to  tlie  discretion  of  the  common  coundl 
or  ,ottaer  corporate  autiiorlties  of  the  dty. 
The  dates  fixed  by  the  coundl  In  this  In- 
stance, therefore,  impinge  no  pro^Ion  dther 
of  charter  or'  statute. 

[4]  Finally  it  Is  urged  that  the  Issuance  of 
these  bonds  should  be  enjoined  on  grounds  of 
public  policy.  We  shall  not  pursue  In  detail 
the  arguments  advanced  in  this  connection. 
It  should  suffice  to  say  that  we  know  of  no 
better  criterion  by  which  to  determine  any 
given  Question  of  public  policy  tiian  the  ut- 
terances of  the  state  Legislature  upon  that 
question.  As  we  have  seen,  the  Legislature, 
acting  withtit  its  constltntlonal  powers,  has 
aiitboriKed  tlie  issuance  of  bonds  of  this 
character  in  the  manner  in  which  and  for  ttie 
purpose  for  whldi  these  bonds  are  to  be 
tesued.  The  question  of  policy  involved  la 
a  legislative  question  pure  and  simple. 

The  judgment  is  affirmed. 

MOUNT,  PARECBR,  and  FULLERTON,  JJ., 
concur. 

SHCHtTS  V.  CITT  OF  SBATHJB. 
(No.  18941.) 

(Supreme  Oonrt  of  Washingbm.   April  11, 
1917.) 

1.  MuniCIPAL  COBPOBATIOITS  «a»279,  818(l)— 
OHABTXB  I'owEEB— Extension  or  Elbctbio 
Light  Plant— Statute. 

Kem.  Code  1915,  {  8005,  authorizes  incor- 
porated dties  and  towns  to  purchase,  acquire, 
add  to,  maintain,  and  operate  municipal  light  and 
power  plants.  Section  8006  provides  that  the 
plnn  proposed  shall  be  submitted  to  qualified 
voters  except  where,  in  any  charter  adopted  by 
a  vote  of  people,  an  article  or  provision  has  been 
adopted  authorizing  city  council  to  provide  by 
ordinance  for  acquiring,  opening,  or  operating 
any  of  said  public  utilities,  "for  vhich  no  gen- 
eral indebtedness  is  to  be  incurred."  Seattle 
City  Charter,  art  4,  }  18,  subd.  15.  gives  dtr 
council  power  by  ordinance  to  purchase,  acqoire, 
add  to,  maintain,  and  operate,  among  other 
things,  a  municipal  light  plant,  omitting  the 
above-quoted  words  of  section  8000.  Held,  that 
the  city  coundl  has  power  to  provide  by  ordi- 
nance for  making  extensions  and  addibons  to 
city  electric  lighting  plant  and  issue  and  sell 
bonds  payable  solely  from  a  8[>ecial  fund  created 
by  ordinance  without  submission  of  plan  for 
proposed  extension  nor  proposal  to  issue  and  sdl 
bonds  to  vote  ot  electors,  although  the  authority 
conferred  by  charter  Is  not  couched  in  same 
terms  as  section  8006,  subd.  2, 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  789,  1919.] 

2.  Municipal  CoBPOUATioNs  i8=»925— Statu- 

TOEY  POWEBS  OP  COUNCIL— LIMITATION  BT 
CUASTBa, 

Rem.  Code  1915,  S  8008,  provides  that  when- 
ever a  city  council  shall  he  authorized  to  exer- 
cise any  of  the  powers  conferred  by  section  SOWS 
without  BubmiHsion  to  voters  the  common  council 
shall  have  power  to  create  a  special  fund  for 
sole  purpose  of  defraying  cost  of  public  utilities 
or  addition,  betterment,  or  extension  thereto, 
and  to  Issue  and  sell  bonds  payable  at  such 
times  as  the  common  coundl  shall  determine. 
Seattle  City  Charter,  art.  4,  §  18,  eubd.  16,  pro- 
vides that  the  principal  of  such  bonds  shall  be 


AsaVor  otlwr  oasss  sss  wow  toplo  and  KOT-NUllL'ER  In  all  Key-Nuinbared  Dlsesta  and  Indexed 
164P.-16 


Digitized  by  Google 


242 


164  PACIFIC  KEPORTBB 


(W&sta. 


payable  serially  In  mi^  amounts  and  at  mch 
timea  as  may  be  agreed  npon  between  the  tmth 
and  fortieth  years  after  date  of  issnance.  Held, 
that  proTisioQ  in  ordinance  of  dty  council  that 
txmdB  issued  for  extension  of  electric  light  plant 
sbonid  be  paid  in  equal  annual  amounts  b^n< 
ninjK  6  years  and  ending  20  years  after  tbeir 
date  fRKa  a  fond  provided  is  valid  under  rule 
that  discretion  vested  in  council  by  general  stat- 
Qte  cannot  be  controlled  or  drcmnscribed  by  any 
charter  provisioQ. 

[Ed.  Note.— For  oiher  cases,  see  Hnnicipal 
Corporations,  Cent  Dig.  {  1038.] 

Department  2.  A[^>eal  from  Superior 
Court,  King  County;  John  S.  Jarey,  Judge. 

Action  by  Bruce  Shorts  against  the  City  of 
Seattle.  A  demurrer  to  complaint  was  sus- 
talned,  the  action  dismiBsed,  and  plaintiff  ap- 
peals. Affirmed. 

BaUinger.  Battle,  Halbert  &  Shorts,  ot  Se- 
attle, for  apiiellant.  Hugh  M.  Caldwell  an'd 
Bobert  H.  ETans,  both  of  Seattle,  for  re- 
sgnondent. 

ELLIS,  G  J.  Plaintiff,  a  resident  vot- 
er and  taxpayer  of  the  city  of  Seattle  and  a 
consumer  of  electric  energy  furalshed  by  the 
dty  txfxa  Its  muntcdpal  light  and  power 
plant,  In  this  action  seeks  to  enjoin  the  is- 
suance, sale,  and  delivery  of  $390,000  special 
fund  light  bonds  which  the  dty  proposes  to 
Issue.  Plaintiff  sets  forth  at  length  the  orig- 
inal acquisition  of  the  dty's  Ught  and  power 
plant,  details  the  making  of  various  additions 
thereto  prior  to  1916,  and  the  issuance  of  gen- 
era] Imnds  to  pay  therefor,  and  points  out 
that  the  original  acquisition  and  subsequent 
additions  and  extensions  and  the  Issuance  of 
such  bonds  were  all  submitted  to  and  au- 
thorized by  tbe  qualifled  voters  of  the  dty. 
It  Is  then  alleged  that  in  November,  1916,  the 
city  deeming  it  advisable  to  make  further 
additions  to  and  betterments  and  extensions 
of  such  plant,  passed  Ordinance  No.  36760, 
whi<ai,  after  setting  forth  the  proposed  addi- 
tions, betterments,  and  extraislons,  describ- 
ing the  plan  and  estimating  the  cost  thereof, 
provides  that  to  pay  for  the  same  the  dty 
shall  issue  and  sell  Its  negotiable  S  per  cent, 
bonds  in  amount  not  exceeding  $390,000,  pay- 
able in  equal  annual  amounts  beginning  6 
years  and  ending  20  years  after  thdr.  date, 
and  provides  that  both  prlndpal  and  interest 
shall  be  payable  solely  from  a  special  fund 
created  by  the  ordinance,  to  be  called  "Mu- 
nicipal Light  Extension  Fund  of  Seattle,  Se- 
ries J."  It  Is  further  alleged  tliat  neither 
the  plan  for  making  such  additions,  better- 
ments,  and  extensions,  nor  the  proposal  to  is- 
sue the  bonds  in  payment  therefor,  has  ever 
been  submitted  to  the  qualifled  voters  of  the 
dty  by  any  other  ordinance,  and  that  no  pro- 
vision for  such  submission  is  made  in  this 
ordinance,  and  that  tbe  city  is  proceeding  to 
issue  and  sell  these  bonds  without  any  au- 
thorization by  vote  of  audi  qualified  electors, 
and  will  do  so  unless  enjoined.  A  demurrer 
to  the  cmnplaint  was  sustained.  Plalntlfl 


electing  to  stand  npon  his  pleading,  the  ac- 
tion was  dismissed.   He  appeals. 

[1  ]  It  Is  first  contended  that  the  dty  is  pro- 
ceeding without  power,  in  that  neitlier  the 
plan  of  the  proposed  additions  nor  the  pro- 
posal to  issue  and  sell  the  bonds  has  ever 
been  authorized  by  a  vote  of  tbe  qualified 
electors.  Tbe  incurring  of  no  general  indebt- 
edness being  proposed,  no  questitm  <tf  con- 
stitutional  power  is  Involved.  Tbe  sole  ques- 
tion Is  one  of  statutory  power. 

Tbe  first  section  of  the  Public  Utilities 
Act  of  1909,  as  amended  In  1918  (section  8006, 
Bem.  Code),  authorizes  Incorporated  cities 
and  towns  to  construct,  purdiase.  acquire, 
add  to,  maintain,  and  operate,  among  other 
public  utilities,  munldpal  light  and  power 
plants,  such  as  that  here  Involved.  Section 
2  of  the  same  act,  section  8006,  Rem.  Code, 
provides  that  the  system  or  [^an  proposed 
and  the  estimated  cost  of  any  such  utility 
shall  be  provided  for  by  ordinance,  and  sub- 
mitted for  ratification  or  rejection  ■  to  the 
qualifled  voters,  except  In  two  cases  "where 
no  submission  shall  be  necessary."  With  the 
first  of  those  cases  we  are  not  concerned- 
The  second,  as  found  In  subdivision  2  of  sec- 
tion 8006,  is  as  ft>llow8 : 

"Where  in  any  charter  of  any  city  or  town  in 
the  state  of  Washington  heretofore  or  hereafter 
adopted  by  a  vote  of  the  people,  an  artide  or 
provision  has  been  adopted  authorising  the  aty 
council  or  other  corporate  authorities  of  such 
dty  to  provide  by  ordinance  for  acquiring,  open- 
ing or  operating  any  of  said  public  utiliBea,  toe 
which  no  general  indebtedness  is  to  be  incurred 
by  such  dty  or  town.  •  •  •  " 

Thea  follow  certain  provisions  applicable 
to  cities  lacking  the  charter  authority  above 
mentioned.  The  section  Closes  with  a  pro  vi- 
sion obviously  lutokded  to  covet  all  oases 
whether  the  given  proposition  baa  beoi 
adopted  by  vote  under  the  general  provisions, 
or  by  the  dty  coundl  or  other  ctHporate  au- 
thorltles  solely  by  ordinance  as  provided  in 
subdivision  2  alwve  quoted.   It  is  as  follows : 

"Whenever  a  proposition  has  been  adi^ted  as 
aforesaid  or  in  the  cases  mentioned  in  aut>divi- 
sions  first  and  second  of  this  section  where  no 
subiuisHion  shall  be  necessary  the  common  coun- 
dl or  other  corporate  authorities  of  such  city 
or  town  shall  have  power  to  proceed  forthwith 
to  purchase,  construct  and  at^uire  the  public 
utility  contemplated  or  to  make  additions,  bet- 
terments and  extensions  thereto  and  to  make 
payment  therefor  as  hereinafter  provided  in 
aectioQ  8007  and  section  8008." 

Section  8008,  which  has  not  been  amended 
since  its  enadmmt  In  1000,  among  other 
things  provides : 

"  *  *  *  Whenever  the  common  oonncU  or 
other  corporate  authorities  of  any  snch  dty  or 
town  shall  be  authorized  to  ezradse  any  of  the 
powers  conferred  by  section  8005  hereof  without 
submitting  any  proposition  as  provided  to  sobdi- 
viaions  first  and  second  of  sectlfm  8006  hereoC,  tbe 
common  council  •  *  •  shall  have  power  to 
create  a  special  fund  or  funds  for  the  sole  pur- 
pose of  defraying  the  cost  of  such  public  utility 
or  addition,  betterment  or  extension  thereto. 
*  *  *  and  to  issue  and  sell  bonds  or  warrants 
bearing  Interest  not  exceeding  six  per  centum 
jfttr  annum,  payable  semiannually,  executed  in 
such  manner  and  payable  at  such  timei  and 
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places  8>  the  oomnion  eonncil  or  oUier  corporate 
aathoiitla  of  nicb  eltr  or  town  ihall  determine, 
but  Boch  bonds  or  warranti  and  the  interest 
thereon  shall  be  payable  only  out  of  soeh  special 
fond  or  foDds.** 

Tbo  flfteenOi  anbOlTlBion  of  sectUm  18,  art 
4,  of  tbe  (duuter  of  Seattie  was  adopted 
1^  a  vote  of  tlie  people  In  HanAi,  1912.  It 
contains  prorlalona  as  fbllows: 

"The  city  council  shall  have  power  by  ordi- 
nance and  not  otherwise:    •    •  • 

"To  construct,  condemn  and  purchase,  purchase, 
acquire,  add  to,  maiotain  and  operate,  within  or 
without  the  limits  of  the  city,  works,  plants  and 
fadlities  for  the  purpose  of  furnishing  the  city 
and  the  inhabitant  thereof,  and  any  otber  person, 
with  sas_,  electricity  and  otber  means  of  power 
and  faalities  for  lighting,  heating,  fuel  and 
power  purposes,  public  and  private,  with  fall  au- 
thority to  regulate  and  contnd  the  use,  distribn- 
tion  and  price  thereof,  together  with  the  ri^t  to 
handle  and  sell,  or  lease,  any  meters,  lamps,  mo- 
tors, transformers,  and  equipment  for  accessories 
of  any  and  every  kind^  necessary  and  convenient 
for  the  use,  distribution  and  sale  thereof;  to 
authorize  the  construction  of  such  plant  or 
plants  by  others  for  the  same  purpose,  and  to 
purchase  such  gas,  electricity  or  power  from  oth- 
ers, either  within  or  without  tbe  city,  for  its  own 
use,  and  for  the  purpose  of  selling  to  Its  inhab- 
itants and  oher  persons  doing  business  within 
the  cits,  and  to  regulate  and  control  the  use 
and  price  thereof;  *  *  *  to  acquire  by  pur- 
chase or  condemnation  an  adequate  water  power 
supply  and  site  and  to  construct,  operate  and 
maintain  an  electric  power  and  light  plant  and 
system  for  famishing  power  and  light  for  indus- 
trial, individnal  and  manicipal  uses;  and  to  pro- 
vide and  secure  payment  therefor  in  whole  or  in 
part  by  net  earninga  therefrom;  or  by  general 
IxHids  of  the  city  of  Seattle  bearing  interest  not 
to  exceed  five  per  cent,  per  annum,  sold  to  the 
highest  bidder  and  for  not  less  than  par,  the 
principal  of  which  shall  be  payable  serially  in 
such  amounts  and  at  SQCh  tunes  as  may  be 
agreed  upon  between  the  tenth,  and  fortieth  years 
after  their  date  of  issuance,  or  by  any  ways 
and  means  now  or  hereafter  allowable  by  law, 
and  to  do  anything  necessary  or  proper  in  order 
to  carry  out  the  foregoing  purpose;  provided, 
however,  that  no  public  utility  shall  be  pur- 
chased, acquired  or  constructed,  nor  any  addi- 
tions or  betterments  thereto  or  extensions  there- 
of be  made,  for  which  a  general  indebtedness  is 
to  be  incurred  by  the  city,  unless  tbe  council 
shall  provide  therefor  by  ordinance,  which  shall 
qiedfy  and  adopt  the  system  or  plan  proposed, 
and  declare  the  estimated  cost  thereof,  as  near 
as  may  he,  nor  shall  any  public  utility  or  plant 
be  sold  unless  the  coundl  shall  provide  therefor 
by  ordinance,  which  ordinance  shall  specify  the 
terms  and  conditions  of  any  such  sale,  and  nei- 
ther such  purchase  nor  such  sale  shall  be  made 
unless  the  same  shall  be  submitted  for  ratifica- 
tion or  rejection  to  the  qualified  voters  oi  the 
city  at  a  general  or  special  election,  and  unless 
such  pn^KMition  shall  be  adopted  and  assented 
to  by  three-fifths  of  the  qualified  voters  of  the 
city,  voting  thereon  at  said  election." 

Appellant  ocmtends  tfafit.  because  the  an- 
thority  conferred  i^on  the  city  conndil  by 
tUs  prorlsloQ  Is  not  concbed  In  tbe  same 


terms  as  found  In  the  statute  above  quoted 
(subdivision  2  of  section  8006)  it  Is  Insuffl- 
ctent  to  invoke  the  power  granted  by  the  stat- 
ute without  submitting  the  plan  of  the  pro- 
posed additions,  the  estimated  cost  thereof, 
and  the  question  of  issuing  the  bonds  in  pay- 
m«it  thCTefor  to  the  qualified  voters.  We 
find  no  merit  in  this  contention.  Under  no 
reasonable  construction,  howeyer  strict,  which 
can  be  given  to  both  the  statute  and  the  char- 
ter provisions  can  it  be  said  that  the  latter 
do  not  meet  the  requirements  of  the  former. 
See  the  companion  case  touching  proposed 
additions  to  Seattle's  water  system.  Shorts 
V.  SeatUe,  lfl4  Pac.  239. 

[t]  But  it  Is  urged  that  the  bonds  are  in- 
valid because  they  do  not  conform  to  the 
above-qnoted  charter  provision  In  their  peri- 
ods of  maturity.  It  will  be  noted  that  the 
ordinance  providing  for  the  Issuance  of  the 
bonds  makes  them  mature  In  annual  Install- 
ments running  from  6  to  20  years  after  their 
date,  while  the  quoted  subdivision  of  the 
charter  relating  to  bonds  issued  for  the  pur- 
pose here  Involved  provides  that : 

« •  ♦  •  The  principal  •  •  •  shall  be 
payable  serially  in  such  amoonts  and  at  such 
times  as  may  be  agreed  upon  between  the  tenth 
and  fortieth  years  after  the  date  of  issu- 
ance.  *  • 

This  partlcnlar  provision  of  tbe  charter 
Is,  however,  in  conflict  wltb  tbe  general  law 
of  the  state  touching  the  same  subject.  Sec-i 
Uon  8008  ot  th«  public  utilities  statute  above 
quoted  speeiflcally  relates  to  spedal  fund 
bonds  m<ib  as  these,  payable  solely  from  the 
earnings  of  the  public  utility.  It  provides 
that  such  bonds  shall  be  "executed  In  snch 
manner  and  payable  at  such  times  and  places 
as  tbe  common  council  or  otber  corporate 
adtboritles  of  sncli  cUy  or  town  shall  deter- 
mine." Th»  flzlnr  of  tbe  maturity  of  tbe 
bonds  is  thus  distinctly  left  to  tbe  dlacretim 
of  ttie  common  conndl  or  otber  corporate 
antborities  of  tbe  city.  That  discretion,  be- 
ing vested  in  the  council  by  general  state 
law,  cannot  be  controlled  or  drcamscribed 
by  any  charter  provision,  nils,  as  a  gov- 
erning principle  In  sucb  cases,  is  now  too 
thoroughly  establlslied  by  the  decisions  of 
this  court  to  be  open  to  qnestion.  Swing  v. 
SeatUe,  66  Wash.  229.  104  Pac.  2Se;  Ben- 
ton V.  Seattle  Electric  Co.,  50  Wash.  160,  06 
Pac.  103S;  Dolan  v.  Pnget  Sound  T.  Ij.  ft  P. 
Co.,  72  Wash.  S4S,  180  Pac  868. 

The  demurrer  to  the  omiplaint  was  proper- 
ly sustained.  Ibe  Jn^ment  1b  affirmed. 

MOUNT,  FULI/BRTON,  and  PABKER,' 
JJ.,  concur. 
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SKINNBB  T.  HUNTER  et  aL  (Mo.  12854.) 

(Snpreme  Court  ot  WashingtMi.    Aiwil  12, 
1917J 

1.  Lis  Pendens  «=>2G(1)— Effeot  or  Notice 
— Right  to  Homestead  —  Bights  of 
Stbanoeb.  ^  ^ 

Under  Rem.  Code  1915,  }  243,  as  to  effect 
of  filing  notice  of  Ub  pendens,  the  filing  of  such 
notice  in  mortgage  foreclosure  suit  bars  a 
stranger  to  the  title  from  assratiDg  a  homestead 
in  the  propertjr. 

[Ed,  Note.— For  other  caaes,  aee  Us  Pendeiw. 
Gent  Dig.  il  58,  62.] 

2.  Lis  Pbndsns  «=»26(1)— Bianr  to  Homb- 

STEAD— Rights  of  Stbangeb. 

Under  Rem.  Code  1915,  g  002,  aa  to  pro- 
cedure on  mortgage  foredoaore,  r^nt  to  claim 
a  homestead  ia  a  right  reserved  to  the  judgment 
debtor  to  retain  possession  o*  the  mortg^eU 
premises  during  the  period  of  redemption,  and 
therefore,  where  tenants  of  the  property  pur- 
chased it  from  the  mortgagors  at  the  time  a  us 
pendens  was  filed  and  before  judgment  of  fore- 
closure, they  had  no  ri^t  to  declare  a  home- 
stead. 

[Bi  Note.— For  other  cases,  see  lis  Pendena, 
Gent.  Dig.  SS  58.  ^-1 

Department  1.  Appeal  fnmi  Superior 
Court,  Spokane  County ;  Bruce  Bl^e,  Judge. 

Action  \>y  Anna  F.  Skinner  against  F.  Hill 
Hunter  and  otbera.  Judgment  for  plaintiff, 
and  d^endants  appeal.  Affirmed. 

A.  O.  Colbum,  of  Spokane,  for  appellants. 
J.  Webster  Hanco?,  of  Spokane,  for  respond- 
ent. 

GHADWICK,  J.  Bespondent  began  an  ac- 
tion to  foreclose  a  mortgage  upon  certain 
property  in  Spokane.  A  lis  pendens  was  filed 
at  the  time  the  action  was  commenced.  The 
property  was  occupied  by  appellants  Bedford 
as  tenants  from  month  to  month.  They  were 
not  made  parties  to  the  foreclosure  procee<l- 
Ings.  Before  Judgment  was  entered,  the  Bed- 
fords,  whom  I  shall  refer  to  as  appellants, 
purchased  the  property  of  the  mortgagors, 
and  on  the  same  day  filed  a  declaration  of 
homestead.  After  decree  and  sale  appellants 
refused  to  give  possession,  and  respondent 
applied  for  and  was  granted  a  writ  of  as- 
sistance. Counsel  contends  that  a  writ  of 
assistance  Is  not  a  proper  remedy,  but,  as  the 
record  is  not  sufficient  to  raise  that  issue,  we 
will  consider  his  main  reliance,  that  is,  that 
his  clients  are  entitled  to  remain  in  posses- 
sion of  the  mortgaged  premises  under  their 
claim  of  homestead. 

[1]  The  filing  ot  a  Us  pendens  bars  a 
stranger  to  the  title  from  asserting  a  home- 
stead In  the  property.  Eem.  1915  Code,  g 
243;  Jones  on  Mortgages  {7th  Ed.)  g  1604. 
See,  also,  Payson  t.  Jacobs,  38  Wash.  203, 
80  Pac.  429;  Portland  &  Seattle  B.  Go.  t. 
Ladd,  47  Wash.  88.  91  Pac.  573. 

[2]  Under  our  statute  the  right  to  dalm  a 
homestead  in  property  can  hardly  be  said  to 
be  a  matter  of  traffic.  It  is  a  right  reserved 
to  a  "Judgment  debtor"  to  "retain"  possession 


of  the  mortgaged  premises  during  the  period 
of  redemption.   Bem.  1916  Code,  g  602. 

Since  appellants'  grantors  had  neither  pos- 
session nor  right  of  homestead  at  the  tlmo 
the  11a  pendens  was  filed.  It  follows  that  tho 
judgment  must  be  aflbmed. 

ELLIS,  a  J.»  and  MAIN  and  WBBSTEB, 
JJ.,  concur. 


HAEFELB  t.  BRAGKETT.    <No.  13822.) 

(Supreme  Court  of  WashlngfaHL   Aiffil  X8* 
1917.) 

1.  Master  an!)  Sebvant  <&=>80(8) — Actiok 
FOB  Waobs—Bvidkncb— Value  of  Skbv- 
ices. 

Id  action  on  express  contract  for  labor  per- 
formed, evidence  regarding  reasonable  value  of 
snch  labor  is  admissible,  where  the  contract  is 
admitted  but  the  amount  to  be  paid  disputed, 
as  circumstantial  evidence  of  the  amount 
agreed  upon. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  117.] 

2.  Estoppel  «=>11»— Disptrran  Facts— Ef- 

VtCT. 

SlBtoppel  will  not  be  declared  as  a  matter 
ot  law  upon  disputed  facta. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent.  Dig.  gg  306,  30S.] 

8.  Mastkb  ano  Skbvant  «=>80(13)— Action 
FOB  Wages— JuBT  Qdestion— Paykent  ih 
bSji,l.. 

In  an  actitm  for  balance  due  for  wages, 
whether  the  payments  made  were  In  full  Acid 
a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  121,  122.] 
4.  New    Trial  (S=»52— VBEnici^MoDB  OF 

Reaching. 
A  verdict  will  not  be  set  aside  because  its 
amount  could  not  be  reached  under  either  par- 
ty's theory  without  mistake  or  compromine,  un- 
less passfim,  prejudice,  or  willful  disregard  of 
the  testimony,  clearly  appears. 

[Ed.  Note.— P*or  other  cases,  see  New  Trial, 
Cent  Dig.  §  101.] 

6.  New  Trial  4^52— Veedict— CoMPBOiasK. 

A  verdict  for  labor  performed  in  an  amount 
less  than  plaintiff  demanded  will  not  be  set 
aside  as  a  compromise  verdict  at  defendant's 
request  because  evidently  a  compromise,  where 
plaintiff's  claims  were  contested  and  certain  of 
his  items  might  will  be  rejected. 

[Ed.  Note.— For  other  cases,  se*  Now  Trial, 
Cent  Dig.  f  101.1 

Department  1.  Appeal  from  Superior 
Court,  Sttofaomlah  Gonnty;  Guy  a  Alston, 

Judge. 

Action  by  Ferdinand  Haefele  against 
George  Brachett.  Judgment  for  plalntifif, 
and  defendant  appeals.  Affirmed. 

S.  A.  Bostwlck  and  W.  H.  Mason,  both  of 
Everett,  for  appellant.  Geo.  W.  Iioottlt,  of 
Everett,  for  respondent 

CIIADWICK,  J.  Plaintiff  was  wnployed 
by  defendant  to  work  a  small  farm  near 
Edmonda  He  alleges  that  defendant  agreed 
to  pay  him  $40  a  month  and  board.  Defend- 
ant denies  that  be  agreed  to  pay  940  ex- 
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cept  tor  a  limited  time.  He  alleges  that  be 
haa  paid  plaintiff  all  tliat  la  due;  that  pa7- 
menta  were  made  from  time  to  time  and  ac- 
cepted without  protest,  vbich  Is,  in  itself, 
sufficient  eTldence  to  sustain  defendant's  rer- 
aion  of  the  contract 
i^intiff  claims  wages  for  64  months 

at  MO,  or  ?2,160 

Board  at  ^  per  week   702 


Less  wages  paid. 


«2,802 
1,057 


91,806 

[1]  Tbe  paj  retomed  a  verdict  tor 
and  defendant  has  appealed.   The  flrat  er- 
ror assigned  IB  that  the  court  permitted  cer- 
tain wltneflses  to  testify  as  to  the  reasonable 
value  of  tbe  services- rendered  by  respuident 
It  Is  contended  that,  InasmuiA  as  respond- 
ent relies  upon  an  express  contract  to  work 
for  a  certain  sum,  testimony  of  the  reason- 
able vBlne  of  his  servioes  was  highly  prejndi- 
dal  to  appellant    Such  testimony  Is  re- 
c^ved  under  a  well-understood  exc^itlon  to 
tbe  rule  that  a  person  may  not  bring  an  ac- 
tion upon  an  express  contract  and  recover 
upon  a  quantum  meruit    It  applies  where 
the  contract  Is  admitted  blut  the  amount  to 
be  paid  for  goods,  work,  or  serrices  Is  dis- 
puted.  It  is  rec^ved,  "not  for  the  purpose 
of  establishing  a  contract  but  for  tbe  pui^ 
pose  ot  furnishing  ctrcnmstanUal  erldenoe 
as  to  whi^  contention  of  the  parties  is  cor- 
rect" Pettet  V.  Johnston,  8S  Wash.  063,  146 
Fae.  985. 

It]  It  is  next  contended  that  the  court 
ithould  have  directed  a  verdict  because  the 
testimoDy  shonv  that  plalntUf  rectived  and 
accepted,  without  protest  such  sums  as  were 
paid  by  appellant  and  withont  making  fur^ 
ther  demand  prior  to  the  time  of  bringing 
this  action.  Appellant  discusses  this  assign- 
ment as  within  the  rule  of  estoppel.  Mb  es- 
toppel l8  pleaded,  and  it  may  well  be  Ques- 
tioned whether,  upon  a  plea  of  payment  In 
full,  Ba<^  a  defaise  Is  otmipetent  Estoppel 
will  not  be  declared  as  a  matter  of  law  upon 
disputed  fticts.    16  <^c.  81S. 

[S]  Several  witnesses  testis  to  facts  whteht 
being  believed  by  the  Jury,  are  Plough  to 
sustain  the  contention  ot  the  respondent 
Certain  witnesses  testify  that  appellant  said 
to  tbetn,  during  tbe  time  the  payments  were 
being  made,  that  be  was  paying  respondent 
forty  dollars  a  month.   To  one  of  them  he 
said  be  waft  laying  a  part  of  respondent's 
wageB  by  for  him,  and  to  another  that  he 
was  bolding  back  a  part  of  his  wages.  Tliis 
testimony  cannot  be  rejected  whea  it  is  con- 
sidnred  that  respondent  is  a  Swiss  farm 
hand,  of  moderate  needs,  and,  although  in- 
dastrions,  somewhat  given  to  going  on  peri- 
odical apTwe.    It  is  for  the  Jury  to  soy 
wbctber  such  payments  as  \rere  made  were 
payments  In  full. 

Otber  exertions  go  to  Instructions  given 
and  refased.   Without  discussing  them  in  de- 


tail, we  And  that  the  issues  were  fairly  cov- 
ered by  the  trial  Judge,  and  that  appellant 
was  not  prejudiced  by  his  rtfusal  to  give  the 
Instructions  requested. 

It  Is  finally  contended  that  $060,  the  ver- 
dict returned,  Is.  an  Impossible  sum  under  the 
Issues.  Counsel  dtes  Frost  v.  AlnsUe  Lum- 
ber Co.,  8  Wash.  241,  28  Pac.  354,  91i5 ;  TU- 
den  V.  Gordon  &  Co.,  25  Wash.  698,  66  Pac. 
60;  Gage  Gage,  78 -Wash.  262.  138  Pac. 
886;  38  Cyc  1^. 

[4]  But  we  do  not  understand  that  a  ver- 
dict will  be  set  aside  as  wlthlu  the  rule  of 
mistake  or  compromise,  or  that  It  Is  impossi- 
ble under  the  theory  of  either  party,  unless 
it  shows  upon  Its  face  that  the  Jury  has  giv- 
en way  to  passion  or  prejudice  or  has  acted 
In  willful  disregard  of  its  duty  to  consider 
the  testimony  aad  a  true  verdict  render. 

[t]  In  the  case  at  bar,  It  was  well  within 
the  province — the  duty  as  we  believe — of  the 
Jury  to  reject  the  claim  for  board,  and  In 
addition  thereto  make  due  allowance  for  cer- 
tain time  which  was  lost  by  respondent  The 
answer,  as  well  as  the  testimony  offered  by 
appellant  tendered  these  issues,  and  the 
Jury  was  iwlvileged  to  consider  or  reject 
them  In  whole  or  In  part  without  tainting  the 
verdict  with  the  vice  cranplalned  ot. 

"There  was  no  ground  for  saying  that  the 
verdict  was  a  compromiae  verdict  other  than 
the  fact  that  the  plaintiff  was  allowed  less  than 
he  sought  and  more  than  the  defendant  clalnwd 
be  should  receive."  ilart  v.  Danism  76  N.  J. 
Law,  82,  66  Aa  1085. 

Affirmed. 

MiLIS,  O.  J„  and  MAIN  and  WBBSTBB, 
JJ..  concnf. 


AUSTIN  T.  UNION  LUUBIIR  OO. 
(No.  13744.) 

(Sivreme  Court  of  Washington.   April  13, 
1917.) 

1.  AocouHT  Statid  ^=»6(2)— What  Oonbti- 

T0TE8, 

Whether  an  account  has  been  stated  is  larfre- 
ly  a  qaestitHi  ot  intent,  and  if  it  was  intended 
to  state  the  account  and  the  balance  was  ac- 
tually struck,  and  one  paid  and  the  other  ac- 
cei>ted  without  protest  or  objection  of  an;  kind, 
it  is  viewed  as  an  aoootmt  stated. 

[BO.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  IHg.  H  81-84,  36-38.} 

2.  Account  Stated  «=»6(2)— What  Constx- 

TUTES. 

Where  seller  of  logs,  knowing  what  his  scale 
showed,  went  to  office  <^  buyer  aad  was  given  a 
statement  of  accounts  showlos  what  their  scale 
showed,  together  with  a  check  for  the  amount 
doe,  which  he  accepted  without  protest  other 
than  Uiat  they  scaled  the  logs  pret^  close,  there 
was  an  account  stated. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  gg  36-38.] 

8.  AccotnvT  Stated  «s»19<3)  —  Beoovebt  of 

GbEATEB  ASfOUNT. 
Evidence  held  insufficient  to  sustain  recovery 
for  price  of  loga  in  excess  of  account  as  stated. 


JPor  «tb«r  casM  am  ma«  tDplo  aad  KBY-MUMBBK  la  all  Kn-NUBibtt«d  IHsMto  and  ladazw 
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on  theorj  tiiat  the  Mller'i  scaling,  and  not  th« 
buyer's,  was  correct, 

[Bd.  Note.— For  otlier  caBCS,  Bee  Aenrant  Stat- 
ed, Gent  Dig.  I  88.] 

Department  St.  Appeal  tsom  Superior 
Court,  Thurston  Goimly;  Jobn  R  Batcb^ 
Judge. 

Action  bj  John  Austin,  as  receiver,  against 
the  Union  Lumber  C^pany.  Judgment  for 
plaintiff,  and  defendant  appeals.  Berersed 

and  remanded,  with  instructions. 

Troy  &  Sturdevant,  of  Olympla,  for  appel- 
lant Blgelow  A  Manler,  of  Olympla,  for  re- 
spondent. 

FULUCRTON,  J.  In  this  action  the  re- 
spondent seeks  to  reeoTi|r  firom  the  ai^reUant 
a  balance  claimed  to  be  due  on  the  purchase 
price  of  a  quantity  of  sawlogs,  sold  and  de- 
llvered  to  the  appellant  by  one  W.  H.  Davis, 
the  predecessor  In  Interest  of  the  re^ndent. 
Prior  to  the  sale  of  the  logs  an  oral  contract 
was  entered  Into  between  the  appellant  and 
Davis  coQcemfng  the  terms  of  the  sale,  not 
made,  very  clear  by  the  record.  Both  parties 
agree,  however,  that  the  logs  were  to  be  mer- 
chantable logs,  and  that  the  price  was  to  be 
96  per  thousand  feet  board  measure,  to  be  as- 
certained by  a  scale  of  the  logs  made  in  the 
usual  manner.  Among  the  logs  delivered  un- 
der the  contract  were  three  rafts,  which  were 
delivered  at  separate  times,  such  deliveries 
being  treated  by  the  parties  as  separate 
transactions.  There  la  no  controversy  In 
this  court  as  to  Oie  first  raft,  althou^  It  was 
a  subject  of  controversy  In  the  court  below, 
both  parties  accepting  the  court's  conclusions 
thereon.  The  logs  In  the  second-  raft  were 
scaled  by  Davis  shortly  after  they  were  put 
In  the  water  at  the  place  of  delivery,  and 
were  scaled  by  the  appelUmt  after  being 
brought  to  its  mill  and  hauled  onto  the  log 
deck  just  before  they  were  cut  Into  lumbv. 
Davis*  testimony  was  to  tiie  effect  that  his 
scale  showed  the  raft  to  contain  71,384  feet 
of  merchantable  logs,  while  the  appellant's 
scale  showed  the  raft  to  contain  but  39,878 
feet  of  such  logs.  For  the  quantity  it  ad- 
mitted having  received  the  mipellant  paid 
Davis,  and  the  controversy  is  over  the  dif- 
ference between  the  two  scales.  As  to  the 
third  raft  there  Is  no  controversy  as  to  the 
quantity  or  quality  of  the  logs  delivered,  but 
In  making  payment  for  the  rafts  the  appel- 
lant deducted  $25  as  damages  for  Injuries  it 
claims  Davis  had  done  to  its  logging  trucks 
which  it  had  loaned  to  him  in  order  to  facili- 
tate bis  logging  operations,  and  the  respond- 
ent denies  the  appellant's  right  to  this  sum. 
The  respondent  sues  as  receiver  of  the  prop- 
erty of  Davis.  The  court  allowed  a  recovery 
in  favor  of  the  receiver  for  the  amount 
claimed  as  due  on  the  sale  of  the  second  raft, 
and  for  the  amount  unpaid  on  the  third,  re- 
fusing to  recognize  the  claim  of  damages  as 
valid. 

It  Is  the  appellant's  contention  that  there 
was  an  accord  and  satisfaction,  or  perhaps. 


more  strictly  speaking,  a  compromise  and  set- 
tlement with  reference  to  the  sale  of  the 
second  raft.  The  evidence  concerning  the 
transaction  was  not  In  dispute.  After  the 
raft  had  been  taken  to  the  mill  by  the  appel- 
lant and  the  logs  scaled,  Davis  went  to  the 
office  of  the  company  to  receive  pay  therefor. 
The  agent  of  the  appellant  then  representing 
It  gave  him  a  statement  of  the  -account  be- 
tween the  appellant  and  himself  as  It  then 
stood  on  the  appellant's  books.  This  state- 
ment credited  Davis  with  the  value  of  the 
logs  as  shown  by  the  appellant's  scale  at  the 
agreed  price,  and  debited  him  with  an  ac- 
count for  merchandise,  leaving  a  balance  in 
his  favor.  Davis,  after  ^camlnlng  the  state- 
ment, remarked  that  the  company  bad  scaled 
the  logs  pretty  dose,  but  made  no  other  ob- 
jection thereto.  He  did  not  then  Inform  the 
agent,  nor  did  he  inform  any  r^resentatlve 
of  the  appellant  prior  thereto  that  he  had 
also  scaled  the  logs,  and  that  his  scale  dif- 
fered from  the  scale  made  by  the  appellant, 
nor  did  he  claim  that  there  was  due  him  a 
larger  sum  than  the  statement  Indicated.  A 
check  was  then  drawn  In  his  &ivor  by  the 
agent  for  the  amount  of  the  balance,  which, 
after  rece^ting  Uie  statement,  he  carried 
away  and  cashed,  applying  the  proceeds  to 
his  own  use. 

[1]  There  Is  mudi  learning  In  the  books  as 
to  what  acts  will  and  what  acts  will  not 
amotmt  to  a  settlement  of  an  account  and  no 
general  rule  can  be  laid  down  that  will  aat- 
Isfy  all  of  the  cases.  The  concensus  of  opin- 
ion seems  to  be  that  it  is  largely  a  questltm 
of  Intent,  to  be  gathered  from  the  facts  of 
the  particular  case.  If  it  can  be  gathered 
from  the  tranBactl<m  of  the  parties  that  a 
settlement.and  satisfaction  was  intended,  that 
a  balance  is  actually  struck,  and  that  the 
one  pays  and  the  other  acc^ts  without  pro- 
test or  objection  of  any  kind,  it  Is  viewed  in 
law  as  a  closed  account,  notwithstanding  one 
of  the  parties  may  secretly  intend  to,  and 
thereafter  does,  treat  the  account  as  still  an 
open  one,  unless,  of  course,  the  complaining 
party  can  show  some  legal  or  equitable  i:ea- 
son  for  reopening  It,  such,  for  example,  as 
that  there  was  a  mutual  mistake,  or  some 
form  of  fraud  or  overreaching  practiced  upon 
him  by  the  other  party. 

[2]  It  seems  to  us  that  the  facts  here 
shown  constitute  a  settlement  within  the  rule. 
The  transaction  giving  rise  to  the  account 
was,  at  the  time  of  the  settlement  and  pay- 
ment, a  closed  incident,  nothli^  further  re- 
mained to  be  done  concerning  it  The  appel- 
lant from  whom  the  balance  was  owing  de- 
sired no  extension  of  time  or  other  favor  for 
making  payment,  but  was  ready  and  wUllng 
to  satisfy  it  In  fuU.  Davis,  the  other  party 
to  the  transaction,  went  to  the  ofBce  of  the 
appellant  for  the  purpose  of  settling  the  mat- 
ter and  receiving  payment  In  full  for  such 
balance  as  might  be  due  him.  He  knew  theu 
what  his  own  scale  of  the  logs  showed  and 
the  price  he  .was  to  receive  for  them.  When. 
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therefore,  he  received  the  appellant's  state- 
ment of  the  account  without  protest  or  claim 
tbat  It  did  not  represent  the  true  balance, 
receipted  the  statement  and  accepted,  carried 
away  and  cashed  the  check  given  him  as 
payment  for  ^e  balance,  no  conclusion  can  be 
drawn  from  his  acts  other  than  that  he  under- 
st«od  the  matter  as  the  appellant  xinderstood 
It;  that  Is,  as  a  settlement  and  satisfaction 
of  the  transaction  In  full. 

[3]  What  we  have  said  is  on  the  assumi>- 
tlon  that  the  evidence  preponAerated  In  favor 
of  the  conclti8l(»i  of  the  trial  court  A  read- 
ing of  the  evidence,  however,  convinces  us 
that  the  court  could  well  have  found  the 
other  way.  Davis  himself  testifies  that  there 
were  logs  In  the  raft  not  merchantable,  and 
that  he  omitted  a  number  when  they  were 
scaling  them  because  of  that  fact  It  ap- 
pears, also,  that  he  scaled  th«n  when  in  the 
water  where  they  .were  visible  in  part  only, 
while  the  appellant  scaled  them  when  they 
were  In  a  favorable  situation  to  discover 
their  defects.  It  would  not  be  strange,  even 
conceding  to  Davis  the  utmost  good  faith, 
that  he  incliided  many  u  merdiantable 
whi(Ai  were  not  so.  We  are  constrained  to 
the  coDduBlon,  therefore,  that  the  court  err- 
ed in  allowing  a  recovery  for  the  second  raft. 

As  to  the  third  raft,  we  think  the  Judgment 
of  the  trial  court  should  be  snstalned.  On 
that  Issue  the  evidence  was  In  dedded  con- 
flict, and  the  trial  court  was  In  a  much  bet- 
ter situation  to  determine  the  truth  of  the 
matter  than  is  this  court 

The  Judgment  la  reversed,  and  the  cause 
ronanded,  with  instructions  to  so  modify  the 
Judgment  as  to  eliminate  from  the  recovery 
the  amount  allowed  for  the  secfmd  raft, 
^ieither  party  .will  recover  costs  In  this  court 

BLLIS,  G.  J.,  and  BfOUNT,  PABEER,  and 
HOLCOMB,  JJ„  concur. 


HEIDEI/BACH  et  al.  t.  CAMPBELL  et  al. 
(No.  13589.) 

(Snprame  Court  of  Washingtm.   April  16, 
iai7.) 

1,  TbTJBTS  ^=>95— CONVEBSION  BT  TM80L.VEITT 

—Lien. 

Tbat  an  insolvent  company  wronfjrfuUy  con- 
vertB  to  its  own  use  the  proceeds  of  a  sale  of 
f^ooHa  cODsifmed  to  it  in  trust  with  the  privi- 
lege of  Bale  for  the  consignor's  account,  and  the 
5«um  BO  converted  beccmes  part  of  the  assets, 
<loes  not  create  a  trust  ex  maleficio  by  virtue  of 
'  %vhich  the  consignor  had  a  lien  on  all  of  the  in- 
Molvcnt's  assets. 

tEd.  Note.— For  other  caaes,  see  Trusts,  Cent. 
r>f«.  H  145-147.] 

I*,  Trusts  e»349— Riohts  of  Benepiciabt— 

ruRSurr  OF  FtJND. 

The  right  of  the  beneficiary  of  a  trust  to 
i>iarBue  a  fund  and  impose  on  it  the  character  of 

trust  is  based  on  the  principle  that  it  is  the 
l-ic^neficiary'a  property,  and  not  upon  any  right 
^ff  lien  against  the  wrongdoer's  general  estate, 
v^'tiether  the  property  sought  to  be. recovered  is 


in  the  form  in  which  the  beneficiary  parted  with 
It  or  is  In  a  substituted  form. 
[Ed.  Note.— Fbr  other  caaes,  see  Trusts,  Cent 

Dig.  s  ei4.] 

3.  Stipulations  —  Convebsiok  of 

TbUBT  FVNDe— PUSUIIFTION. 

Where  in  an  action  against  the  assignees  ot 
an  insolvent  corporation  to  recover  trust  funds 
it  was  stipulated  that  the  moneys  received  by 
the  insolvent  as  trustee  from  the  sale  of  the 
trust  property  was  used  "in  payment  of  its  em- 
ployA,  in  paying  expenses,  in  paying  other  rred- 
itors,  and  in  the  general  operation  of  its  busi- 
ness," recovery  could  not  be  had  on  the  presump- 
tion, contrary  to  such  stipulation,  that  the  in- 
solvent intended  to  use  only  that  which  it  had 
a  right  to  use,  and  that  whatever  it  withdrew 
was  from  its  own  part  of  the  common  fund  in 
which  the  tnist  fund  was  commingled,  and  that 
the  balance  remaining  and  turned  over  to  the 
assignees  was  the  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  ii  48-fiO.] 

4.  Evidence  4=s>S3— "Pbesumption." 

A  ''presumption"  is  an  inference,  affirmative 
or  dlsamrmative,  of  the  truth  of  a  proposition  of 
fact  which  is  drawn  by  a  procera  of  reasoning 
from  some  one  or  more  matters  of  known  facts; 
it  is  in  the  nature  of  evidence,  and  if  it  be 
known  whether  the  given  proposition  is  true  or 
false,  there  can  be  no  presomption  because  the 
fact  is  established  wbioi  the  presumption  tends 
to  prove  or  disprove. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  S  73. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Presumption.] 

6.  Tbustb  «=9340  —  CoitvEBaion  or  Tacbt 

PnoPBBTT  OB  Funds— Lien, 
The  trust  relation  does  not  create  a  lien  on 
property  of  like  kind,  whether  tbat  property 
be  money  or  property  of  a  different  nature. 

[Ed.  Note.— For  other  cases,  see  Cbuats,  Cent 
Dig.  i  601.] 

Departmoit  2.  Appeal  from  Superior 
Court,  Spokane  Oonnty;   B.  B.  SulUvon, 

Judge. 

Action  by  AltreA  S.  Heldelhatib  and  anotti- 
er  against  J.  B.  Campbell  and  another,  as  as- 
slgnees  of  the  estate  of  the  S.  EL  Carr  Com- 
pany. From  Judgment  for  plaintiffs,  defend- 
antB  appeaL  Reversed  and  remanded,  with 
directions. 

Skuse  ft  HorrlU  and  J.  B.  Campbell,  alt 
of  Spokane,  for  appellants.  Samuel  R. 
Stem,  of  Sp^ane,  for  reqpondents. 

PULLERTON,  J.  This  Is  an  action 
brought  by  Alfred  S.  Heidelbach  and  his  co- 
plalntlffs  against  the  assignees  of  the  S.  E. 
Carr  Company,  an  insolvent  corporation,  to 
recover  trust  funds  belonging  to  them  which 
they  alleged  passed  to  the  assignees  at  the 
date  of  the  assignment  From  a  Judgment 
in  favor  of  the  plaintUTs,  the  assignees  ap- 
peal. 

The  facts  out  of  which  the  controversy 
arises  are  stipulated,  and,  In  so  far  as  they 
are  material  to  the  question  presented  in  thfs 
court,  are  in  substance  these: 

On  and  prior  to  February  7,  1914,  the  S. 
B.  Carr  Company,  a  corporation,  was  con- 
ducting an  extensive  department  store  in  the 


4ta>For  otbsr  cases  see  same  topic  and  KglY-NUMBEK  In  s))  Key-Numherad  Dlgnti  and  Indexw 
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city  of  Spokane,  dealing  In  general  merchan- 
dise. On  the  date  given  it  assigned  Its  prop- 
erty to  a  trustee,  of  whom  the  appellants  are 
the  successors  In  interest,  for  the  beneflt  of 
all  of  its  creditors.  Prior  to  the  assignment, 
and  m  August  18,  1913,  the  r^ondents, 
through  and  under  the  name  of  one  John  C. 
Uhrtaub,  consigned  to  the  S.  B.  Carr  Oom- 
pany  189  oriental  rugs,  Identified  by  num- 
bers, names,  dlmensl(ms,  and  prices  shown 
on  a  written  statement  accompanying  the 
cMislgnment,  of  the  total  value  of  $20,140. 
The  terms  of  the  consignment  were  written, 
and  provided  in  effect  that  the  S.  E.  Carr 
Company  should  hold  the  property  in  trust 
with  the  privilege  of  sale  for  the  consignor's 
account,  and  that  the  property  and  the  pro- 
ceeds received  from  any  sale  should  be  and 
remain  at  all  times  the  property  of  the  con- 
signor; that  the  consignee  should  account 
for  the  prc^rty  at  the  listed  prices,  should 
make  returns  frwn  sales  every  week,  and 
should  pay  freight  and  other  expenses  in- 
curred In  shipping  the  rugs. 

Between  the  date  of  the  cmslgnment  of 
the  property  to  the  S.  E.  Carr  Company  and 
the  date  the  company  made  the  assignment' 
for  the  benedt  of  its  creditors,  the  consignee 
returned  to  the  consignor  one  rug  of  the 
value  of  $124.25,  and  sold  others  of  the  ag- 
gregate value  of  $1,991.  The  remaining  rugs 
were  In  stock  at  the  time  of  the  assignment, 
and  v/ere  delivered  by  the  assignees  to  the 
respondents  on  their  demand.  The  rugs  sold 
were  not  accounte*^  for,  and  (to  quote  from 
tbe  stipulation)—  * 

the  "said  S.  E.  Carr  Company  failed  to  keep  the 
funds  realized  from  the  sale  of  the  consigned 
ruga  separate  and  apart  from  other  funds,  but 
mixed  and  CfunmiDgled  the  same  with  the  money 
of  tbe  said  S.  E.  Carr  Company,  and  the  said 
S.  E.  Carr  Company,  prior  to  said  7th  day  of 
February,  1914,  used  said  funds  in  payment  of 
its  employes  and  other  running  expenses,  iu  pay- 
ing other  creditors  and  in  tbe  general  <^ration 
of  its  business." 

Nor  did  the  company  pay  the  freight  charg- 
es and  other  costs  incurred  In  shlj^ing  the 
rugs ;  these  coats  and  charges  amounting  to 
the  sum  of  $338.66. 

The  S.  E.  Carr  Company  had  in  cash  on 
the  date  of  the  assignment,  $78.23  on  deposit 
with  a  bank  at  Spokane.  $19.43  on  deposit 
with  a  hank  at  St.  Louis,  Mo.,  and  $969.03 
on  deposit  with  a  bank  in  New  Yortc  City, 
N.  Y.  The  first  of  these  sums  was  turned 
over  to  the  assignee,  of  the  second  the  stipu- 
lation does  not  disclose  what  disposition  was  ' 
made,  and  the  third  was  applied  by  the  bank 
which  held  it  on  a  note  of  $2u,000,  which  the 
S.  E.  Carr  Company  owed  to  It,  and  which 
had  become  due  prior  to  the  date  of  the  as- 
signment. The  company  bad  on  baud  at  tbe 
time  of  the  assignment  another  fund  created 
under  the  following  circumstances  (qnotlni; 
again  from  the  stlpulaUon): 

"The  books  of  the  S.  E.  Carr  Company  on 
said  7th  day  of  February,  1914,  showed  an  un- 
extended  balance  of  $2,600  in  tbe  account  enti- 
tled 'office  funds,'  carried  as  cash  in  the  office 


>  safe,  and  was  composed  of  cash,  cash  items, 
I  memoranda,  debit  alipa.  and  sundry  expense 
items  that  was  not  put  throutrh  the  books  until 
the  end  of  a  customary  period,  such  as  a  week 
or  two  weeks,  or  when  the  fund  became  nearly 
depleted.  This  fund  was  also  used  in  couseAion 
with  cash  taken  In  after  banking  hours  to  dis- 
tribute each  morning  to  the  cashiers  throughoat 
the  different  departments  for  change  to  com- 
mence the  businees  <^  the  day.  Tbe  exact 
amount  of  cash  in  said  fund  on  the  7tb  day  of 
February,  1014,  is  not  now  ascertainable,  but  it 
is  believed  to  have  beea  somewhere  between 
$1,200  and  $1,500." 

Prior  to  the  commencement  of  tbls  action 
the  assignees  treated  the  account  as  a  gen- 
eral account  and  paid  dividends  thereon  ag- 
gregating thei  sum  of  $786.86. 

On  these  facts  the  court  concluded  that  the 
respondents  were  entitled  to  recover  the  sum 
of  $1,254.33,  with  interest  Uiereon  frran  Au- 
gust 18, 1913,  the  date  the  rugs  were  consign- 
ed to  the  S.  E.  Carr  Company,  and  entered 
Judgment  accordingly. 

The  record  does  not  dts<3o6e  the  predae 
ground  upon  which  the  trial  judge  rested  bis 
decision,  but  the  respondents  argue  that  the 
Judgment  i&,  sustninable  upon  any  one  of 
three  grounds:  First,  that  alnce  the  Insolv^t 
wrongfully  c(Hiverted  the  proceeds  of  the 
sales  of  the  rugs  to  its  own  use,  the  sum  so 
converted  entered  into  and  became  a  part  of 
the  assets  which  sut>seqt)ently  passed  to  the 
assignees,  and  that  a  trust  ex  malefido  was 
thereby  created  by  virtue  of  which  the  claim- 
ant has  a  lien  on  all  of  the  assets  of  the 
insolvent,  whether  money  or  property;  sec- 
ond, tliat  since  the  rugs  and  the  money  re- 
ceived from  their  sales  were  held  In  trust  by 
the  Insolvent,  and  were  Uended  with  the  in- 
solvent's own  funds,  the  money  coming  into 
the  possession  of  the  assignees  from  the  in- 
solvent's estate  is  diargenble  with  the  trust, 
on  the  presumption  that  the  insolvent  intend- 
ed to  use  that  which  he  had  a  right  to  use 
and  whatever  he  withdrew  from  the  account 
was  from  Its  own  part  of  the  common  fund, 
and  that  the  balance  remaining  is  the  trust 
fund ;  or,  third,  that  equity  will  charge  prop- 
erty of  like  kind  and  character  passing  from 
the  insolvent  to  the  assignees  with  the  trust, 
even  though  it  be  shown  that  no  property  of 
the  beneficiary  was  Intermingled  therewith. 

[1 ,  2]  The  first  proposition,  while  sustained 
in  certain  Jurlsdlctlwis,  is  contrary  to  our 
own  cases  and  contrary  to  the  principles  on 
which  the  right  of  recovery  rests.  The  right 
of  the  beneficiary  to  pursue  a  fund  and  Im- 
pose upon  it  the  character  of  a  trust  is  based, 
on  the  principle  that  It  la  the  property  of  the 
beneficiary,  not  upon  any'  right  of  Uea 
against  the  wrongdoer's  general  estate;  and 
this  whether  the  property  sought  to  be  recov- 
ered Is  in  the  form  In  which  the  beneficiary 
parted  with  Its  possession  or  In  a  substituted 
form.  Ru^er  v.  Hammond,  163  Pac.  408; 
Chase  &  Baker  Co.  v.  Olmsted,  160  Pac. 
952;  In  re  Blattner's  Estate,  92  Wash.  48, 
158  Pac.  1016;  Carlson  v.  Kies,  75  Wash. 
171,  134  Pac.  808,  47  U  B.  A.  CN.  SJ  817. 
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In  the  first  of  tbese  cases  the  plalntlfl 
sougbt  to  recover  from  the  receiver  of"  an  In- 
solvent bank  moneys  received  by  the  bank 
from  the  sale  of  certain  local  improvement 
bonds  which  the  plaintiff  had  cansed  to  be 
placed  in  the  jHxisessloo  of  the  bank  to  be 
sold  Ml  his  account.  He  claimed  the  money 
as  n  trust  fund,  and  sought  to  charge  the 
money  coming  Into  the  hands  of  the  receiver 
from  the  Insolvent  with  the  trust.  Stating 
the  grounds  on  which  recoveries  were  per^ 
mltted  under  such  drcomstances,  this  lan- 
guage was  used: 

"Now,  in  K>  far  as  we  are  concerned  with  th« 
trust  theory  upon  which  Basher  seeks  recovery 
here,  we  are  confronted  with  a  oneatlon  of  ti- 
tle, and  not  a  gnestion  of  debt.  Manifestly,  In 
ao  far  as  Rugeer  seeks  recover;  upon  tluit  the- 
oiT,  this  is  nothing  more  nor  less  than  aa  action 
to  recover  property,  and  the  fact  that  ha  seeks 
recovery  of  bis  property  in  a  changed  or  substl- 
toted  form  sueh  as  In  Ute  eyes  ot  the  law  might 
make  it  still  bis  property  does  not  in  the  least 
change  the  nature  of  the  ground  of  recovery 
which  he  here  invokes.  Such  change  of  form  In 
the  property  has  to  do  only  with  the  description 
and  identity  thereof.  As  said  by  Justice  Peck- 
ham,  Bpeaking  for  the  New  York  Court  of  Aj>- 

rls  in  Holmes  v.  GUman,  138  N.  Y.  369  [M 
B.  206]  20  L.  R.  A.  506  [34  Am.  St.  Rep. 
463]:  'Tbe  rl^t  has  its  bams  In  the  right  of 
property,  and  uie  court  proceeds  on  the  principle 
that  the  title  has  not  been  affected  by  the  change 
made  of  the  trust  fonds,  and  the  cestui  que  trust 
has  his  (^tiui  to  claim  the  property  and  its 
increased  value  as  representing  his  ori^nal  fund. 
The  right  to  follow  and  appropriate  ceases  only 
"when  Uie  means  of  ascertainment  fail.  It  is  a 
question  of  title'— and  as  even  more  tersely  stat- 
ed by  Chief  Justice  Alvey,  speaking  for  the 
Court  of  Appeals  of  Maryland  In  Englar  v. 
Offutt,  70  Md.  78  [16  AtL  497,  14  Am.  St.  Rep. 
332]:  "The  true  owner  of  a  fund  traced  to  the 
possession  of  another  has  a  right  to  have  it  re- 
stored, not  as  a  debt  due  and  owing,  but  because 
It  is  his  property  wrongfully  withheld  from  him.' 

"Justice  Shelby,  speaking  for  the  Fifth  feder- 
al Circuit  Court  of  Appeals  in  Butler  v.  West- 
em  German  Bank,  159  Fed.  116  [86  C.  C.  A. 
806],  recognized  this  underlying  principle  In  ob- 
serving that:  'The  equity,  springing  as  it  does 
from  the  right  to  trace  the  funds  or  property, 
does  not  extend  to  a  right  to  take  other  funds 
or  property  fa^  way  of  damages  or  interest.' 

"In  1  Holies,  Modem  Law  ot  BaAklng,  p.  190, 
that  learned  author  pointedly  reminds  us  of  that 
which  becomes  api)arent  to  any  one  upon  an  ex- 
amination of  the  numerous  decisions  touching 
this  qaestion  that:  'Many  a  beneficiary  has  been 
unable  to  recover,  not  thioogh  bis  failure  to 

Erove  the  existence  of  a  trust,  but  of  a  fund  that 
e  could  riRbtfully  claim  as  his  own.' 
"These  observations  it  may  be  thought  are  un- 
neceRsary  here  because  of  their  elementary  char- 
acter and  the  well-understood  theory  of  a  claim- 
ant's right  of  recovery  of  the  nature  here 
Bought  by  Rugger.  We  deem  It  appropriate, 
howcTer,  to  emphasize  this  principle  to  the  end 
that  the  ingenious  argument  of  counsel  may  not 
lead  us  astray  in  the  determination  of  the  real 
question  here  involved,  which  in  its  final  analy- 
sis is  little  else  than  a  guesttcHi  of  fact,  though 
the  case  is  submitted  to  us  upon  detail  facts 
wbich  are  not  in  dispute;  that  is,  the  question 
of  whether  or  not  there  came  into  the  hands  of 
the  receiver  Rugger's  money  or  its  substitute." 

In  the  second  case  the  fund  In  controversy 
was  the  proceeds  of  certain  Are  Insurance, 
which  remained  on  deposit  with  a  bank, 
ccnnzDingled  with  the  funds  of  the  Insolvent 


depositor.  Again  stating  the  prevailing  rule 
allowing  a  recovery  of  trust  property  which 
comes  Into  the  iiosseaslon  of  the  repreieata- 
tive  of  the  Insolvent,  the  court  said: 

"The  right  of  a  beneficiary  to  reclaim  a  trust 
fund  is  based  upon  his  right  of  property,  not 
upon  any  right  as  a  preferred  creditor  of  the 
trustee.  Hence  it  was  formerly  held  that  the 
blending  of  trust  money  with  that  of  the  trustee 
defeated  the  owner's  title,  and  reduced  his  status 
to  that  of  an  unsecured  creditor  of  the  trustee. 
This  on  the  theory  that,  having  lost  its  identity, 
the  trust  money  could  not  be  followed  and  re- 
covered in  specie.  Tbe  inequitable  resiAta  of  this 
doctrine  finally  led  a  great  majority  of  tbe 
courts  to  adopt  tbe  rule  that,  where  money  held 
by  one  person  as  trustee  for  another  has  been 
commingled  with  moues  of  the  trustee  and  de- 
posited in  a  bank  to  the  trostee's  individual 
cradit.  the  balance  in  tba  bank  may  be  charged 
with  the  trust  This  on  tbe  reasonable  presump- 
tion that  the  trustee  intends  to  use  only  what  be 
has  the  right  to  use,  and  that  whatever  the  trus- 
tee withdraws  from  the  account  la  from  his  own 
part  of  the  comm«i  fund,  and  that  the  balance 
remaining  iDCludes  the  trust  fund.  Crawford 
County  V,  Strawn.  157  Fed.  49  ^4  C.  C.  A. 
553]  15  I*  R.  A.  (N.  S.)  1100;  Waddell  v.  Wad- 
deU,  36  Utah,  433,  104  Pac.  743;  Widman  v, 
Kellogg,  22  N.  D.  396,  133  N.  W.  1020  [39  L. 
R.  A.  (N.  S.)  563] ;  Lincoln  v.  -Morrison,  64 
Neb.  8^.  90  N.  W.  905,  57  L.  R.  A.  885; 
Smith  V.  Fuller,  86  Ohio  SL  57,  99  N.  B.  214, 
Ann.  Cas.  1913D,  387  [L.  R.  A.  19160.  61; 
Brennan  v.  TiUingbast,  201  Fed.  609  [120  C. 
C.  A.  37];  Southern  Cotton  Oil  Co.  v.  Elllotte, 
218  Fed.  567  (134  C.  C.  A.  2951;  Hewitt  v. 
Hayes,  205  Mass.  356,  91  N.  E.  332,  137  Am. 
St.  Rep.  448;  Spokane  County  v.  First  NaL 
Bank,  88  Fed.  97y  [16  C.  C.  A.  81]." 

In  the  other  cases  cited  the  question  was 
not  spedfically  dlscnssed.  The  rule  was 
recognized,  however,  and  the  decisions  rest- 
ed upon  the  principle  involved. 

[3,  4]  Tbe  principle  annonnced  by  the  cas- 
es dted  not  only  precludes  recovery  In  any 
case  on  the  first  ground  stated,  but  it  pre- 
cludes recovery  in  the  case  before  us  on  the 
second.  It  Is  stipulated  that  the  moneys  re- 
ceived by  the  trustee  from  the  sale  of  the 
nigs  was  used  *^  payment  of  Ita  employ^ 
in  paying  expenses,  in  paying  other  creditors, 
and  in  the  general  operation  of  Ita  boslness." 
A  presumption  Is  an  inference,  afflrmatlve 
or  dlsafflrmatlve,  of  the  truth  of  a  proposi- 
tion of  foct  which  is  drawn  by  a  process  ot 
reasoning  from  s<Hne  one  or  more  matters  ot 
known  fact  The  presumption  arises  from  a 
want  of  knowledge  of  the  truth  of  the  prop- 
osition. It  la  in  the  nature  of  evidence,  and 
If  It  be  known  whether  the  given  proposition 
la  true  or  false,  there  can  be  no  presump- 
tion because  the  fact  la  established  which 
the  presumption  tends  to  prove  or  disprove. 
Hence  in  the  present  case  there  can  be  no 
presumption  that  the  mon^  received  from 
the  sale  of  the  rugs  came  Into  the  possession 
of  the  assignees,  and  hence  no  recovery  on 
the  theory  that  the  money  la  the  proi>erty 
or  the  proceeds  of  the  property  of  tbe  bene- 
ficiary of  the  trust. 

IS]  Tbe  third  gronnd  is  likewise  In  con- 
travention of  the  principle  on  which  the  right 
of  recovery  rests.  If  the  trust  relation  does 
not  create  a  general  lien  on  all  of  the  prop- 
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ert7  of  the  trustee,  there  Is  no  reason  for 
saying  that  It  creates  a  lien  on  property  of 
like  Idnd,  whether  that  property  be  moaey 
or  property  of  a  different  natorei  This 
seana  so  self-evident  as  not  to  require  argo- 
ment  In  Its  support.  The  proposition  was 
answered  moreover  by  the  case  of  Chase  & 
Baker  Co.  v.  Olmsted,  before  cdted.  There 
the  fund  which  the  plaintiff  sought  to  Im- 
press with  the  trust  had  been  depleted  be- 
tween the  time  his  money  was  deposited  In 
the  fund*  and  the  time  the  actirai  was  insti- 
tuted to  a  sum  less  than  the  amount  of  trust 
money  deposited,  although  sufficient  money 
was  In  the  deposit  at  the  latter  time  to  pay 
the  entire  claim,  and  It  was  held  there  could 
be  a  recovery  only  to  the  amount  shown  to 
have  continuously  remained  In  the  account 
The  court,  after  the  paragraph  heretofore 
quoted,  used  this  language: 

"But  as  a  resulting  corollary  1(  is  still  held 
that,  if  at  any  time  during  the  currency  of  the 
blended  account  the  withdrawals  leave  a  balance 
less  than  the  trust  fund,  that  fund  must  be  re- 

Sirded  as  dissipated,  except  as  to  such  balance, 
ome  subsequently  added  to  the  account  from 
other  sources  cannot  be  attributed  to  the  trust 
fund.  Crawfiwd  County  v.  Strawn,  supra ; 
Hewitt  V.  Hayes,  supra.  Some  courts  have  re- 
fused to  recognise  this  corollary,  but  they  are 
few.  and  at  least  me  of  these  has,  in  more  recent 
decisions,  receded  from  its  former  position. 
Nonotuck  Silt  Co.  v.  Flanders,  87  Wis.  237,  58 
N.  W.  383;  In  re  Plankinton  Bank,  87  Wis. 
378,  58  N.  W.  781;  Buroham  v.  Barth,  89 
Wis.  362,  62  N.  W.  96.  For  a  full  statement  of 
the  foregoing  prlndples  substantially  in  the 
language  of  the  leading  cases,  see  3  B.  C.  L. 
180.  As  between  other  creditors  and  the  cestm 
que  trust  tbe  burden  of  proving  bis  title  still 
rests  upon  the  latter.  Schuyler  v.  Xiittlefield, 
232  n.  S.  707  (84  Sup.  Ct.  466.  S8  L.  Ed.  806]. 
Aided  by  every  presumption,  he  can  only  recover 
the  lowest  balance  to  which  the  blended  account 
bad  been  reduced  pending  its  currency  as 
shovni  by  the  bank's  books.  Powell  v.  Missouri 
&  A.  Land  &  Min.  Oo^  99  Ark.  658,  189  S.  W. 
290." 

COnnael  have  In  ttaelr  brlefa  <dted  nomOT- 
ona  authorities  from  other  Jarisdlctiona. 
These  present  a  decided  conflict  of  opinion. 
We  have  not  felt  called  upon  to  notice  them 
q>eclflcally.  as  we  believe  our  own  cases  are 
determinative  of  the  questions  Involved. 

Our  conclusion  is  that  the  conzt  erred  in 
the  Judgment  entered.  It  is  therefore  re- 
versed, and  the  cause  la  remanded,  with  in- 
structions  to  enter  a  judgment  to  the  effect 
that  the  plalntUb  take  nothing  hy  their  ac- 
tion, with  costs  to  the  defendants. 

MOUNT.  WEBSTEB,  and  HOLGOMB,  JJ., 
cracur. 


STATE  V.  RTCnTEE.     (No.  13811.) 

(Supreme  Court  of  Wnshlngtou.   April  11, 
1917.) 

].  AsSAur.T    AND    BaTTEBT  «=»7&— IVFORITA- 
TION — StJmCIEWOT. 

An  information  charging  that  in  a  certain 
county  on  or  about  a  certain  day  the  defend- 
ant unlawfully  and  willfully  assaulted  another 


penKHi  with  a  weapon,  instrument,  and  tUng 
likely  to  produce  harm,  and  inflicted  grievous 
bodily  harm  upon  him  with  such  weapon, 
against  the  peace  and  dignity  of  the  state,  is 
sufficient  under  Rem.  Code  1915,  $  2414,  de- 
fining anault  in  the  second  degree. 
_[BdL  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |f  1^6-122.] 

2.  InOICnCBITT    AND    iNFOBUATtOIT  4S3»110W 
— StaTUTOBY  OFFEnSB — SUFFICIBNCT. 
Ad  information  charging  a  crime  defined  by 
statute  is  sufficient  when  drawn  in  the  lan- 
guage of  the  statatSb 

[Ed.  Note.— F(w  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  291-294.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Balph  0.  Bell, 

Judge. 

Fred  Blchter  was  convicted  of  an  offense, 
and  his  motion  In  arrest  of  Judgment  was 
sustained,  and  the  State  appeals.  Bevrased 
and  remanded,  with  directions. 

O.  T,  Webb  and  Clifford  Newton,  both  of 
Everett,  for  the  State. 

MAIN,  J.  TbB  defmdant  was  cliarged  by 
information  with  the  crime  of  assault  In  the 
second  degree.  The  trial  resulted  in  a  ver- 
dict finding  the  defendant  gnllty  of.  the 
crime  charged.  After  the  return  of  the  ver- 
dict, a  motl<»i  was  made  in  arrest  of  jnOg- 
muut,  for  the  alleged  reason  that  the  infor- 
mation failed  to  state  facta  snffldent  to 
charge  a  crime.  Tids  motion  was  sustained, 
by  the  trial  conrt,  and  tbe  state  appeals. 

[1,2]  The  information,  aside  from  the  for- 
mal parts — 

"charges  and  accuses  the  above-named  defend- 
ant, Fred  Bichter,  with  the  crime  of  assault 
in  the  second  degree,  in  that,  in  the  county  of 
Hnohomisb,  state  of  Washington,  on  or  about 
tile  15th  day  of  January,  1916,  then  and  there 
being,  the  said  defendant,  Fred  Riehter,  did 
unlawfully  and  willfully  assault  one  George 
Walters  with  a  weapon,  instrument,  and  thing 
likely  to  produce  harm,  then  and  there  held  in 
the  hands  of  him,  the  said  Fred  Bichter,  and 
did  then  and  there  unlawfully  and  wiUfiilly  in- 
flict grievous  bodily  harm  upon  him,  the  said 
George  Walters,  with  said  weapon  and  instru- 
ment aforesaid,  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided,  and 
rtfntnst  the  peace  end  dignity  of  the  state  of 
Washingbm." 

The  statute  under  whlcfa  the  charge  is  laid 
(Rem.  Code.  §  2414)  deflnes  assault  In  the 

second  degree  as  follows: 

"Ever^  person  who,  luder  circumstances  not 
amountmg   to  assault  in   tbe   first  degree— 

"(3)  Shall  willfully  infiict  grievous  bodily 
harm  upon  another  with  or  wimout  a  weapon; 
or 

"(4)  (Shall  willfully  assault  another  with  a 
weapon  or  other  instrument  or  thing  likely-  to 
pro(luce  bodily  harm   •   ♦  • 

"SJiail  be  guilty  of  avault  in  tbe  second  de- 
gree. •  • 

By  comparison  It  will  be  seen  that  the  in- 
formation embodies  both  these  subdivisions, 
and  is  drawn  in  the  language  d  the  stat^. 
The  statute  deflnes  the  crime.  The  Informa- 
tion was  good  under  either  subdivision  3  or 
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4.  The  rUe  Is  ttiat  an  Informatloii  wfaldi 
charges  a  crime  defined  by  the  itatnte  Is  suf- 
ficient when  drawn  in  the  languace  of  the 
statatei  Watts  v.  Washington  TenltoiTi  1 
Wash.  T.  408;  State  v.  Day,  4  WaSb.  104,  29 
Pac.  864;  State  Tniner,  10  Wash.  94,  88 
Paa  864;  State  t.  WUllams.  78  Wash.  678, 
18%  Pac:  416;  State  t.  Jalrabowskl,  77  Wash. 
78.  187  Pac  448.  , 

The  Jndgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  enter  a  Judgment  Vffoa  the 
verdict,  and  impose  a  sentence  upon  the  re- 
spondent 

ELMS,  a  J.,  and  OHABWIOK  and  WBB- 
8TBB.  conear. 


DIETRICH  et  al.  v.  CITT  OF  SEATTLE. 
(Ko.  18608.) 

(SnproBU  Conrt  of  Washingtiw.   April  14, 
18170 

MUWICirAL  COBFOBATIONS  «=>362(2)  —  CoiT- 

TBAOTS — Con  sTBi}  cnoN. 
A  provision  In  a  contract  with  a  cit;  for  the 
improraDut  of  atreeta  that  if  the  contractor 
■bould  be  nnable  to  complete  the  contract  by 
reason  of  coart  proceedinsa  enjoining  the  con- 
struction or  completion  of  the  work  or  any  por- 
tion thereof,  and  in  the  discretion  of  the  city 
engineer  it  be  impracticable  to  conatmct  any 
other  portion,  the  contractor  shall  waive  any 
and  aU  claim  for  damages  by  reason  of  such 
inability  to  construct,  and  the  city  engineer 
shall  report  the  improvement  and  file  his  final 
estimate,  and  the  contractor  shall  agree  to  ac- 
cept in  full  payment  of  such  improvement  and 
as  a  cancellation  of  his  contract  a  sum  for  the 
labor  performed  in  accordance  with  hli  VIA,  and 
shoold  the  proceedings  allow  the  work  to  be 
resnmed  prior  to  the  issuance  of  the  notice  of 
completion  by  Uie  city  engineer,  the  contractor 
may  be  required  to  proceed  with  the  work,  etc., 
was  broad  oioagh  to  preclude  recovery  by  the 
contractor  for  damage  sustained  where  the  work 
was  enjoined  because  of  fault  of  the  city  in 
failing  to  procure  the  necessary  right  of  way  for 
the  performance  of  the  work  in  the  absence  of 
a  showing  of  some  form  of  overreaching  or  fraud. 

Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  805.] 

Department  2.  Appeal  from  Superior 
€k>urt.  King  County;  John  S.  Jurey,  Judge. 

Action  by  George  C.  Dietrich  and  another, 
copartners  doing  business  under  the  firm 
Dame  of  George  C.  Dietrich  &  Co.,  against 
tbe  City  of  Seattle.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Affirmed. 

Ballanger,  Battle,  Hnlbert  &  Shorts,  of 
Seattle,  for  appellants.  Hugh  M.  Caldwell 
and  Walter  F.  Mder,  both  of  Seattle,  for 
respondent. 

FULLERTON,  J.  The  appellants  contract- 
ed with  the  dty  of  Seattle  to  Improve  certain 
of  its  streets.  The  contract  was  in  writing 
and,  b7  reference,  adopted  as  part  of  the 
contract  tbe  general  standard  plans  and 
spedficatlons  theretofore  prepared  the 
dty  In  so  far  as  they  were  applicable  to 


jQw  particular  work.  Among  the  provisions 
of  tlie  standard  idans  is  the  following: 

InfuncHons.  It  is  agreed  that  if  the  con- 
tractor for  thia  Improvement,  or  the  city  of 
Seattle,  shall  be  unable  to  complete  any  por- 
tion or  portions  thereof  by  reason  of  court  pro- 
ceedings enji^ing  the  construction  or  comple- 
tion of  any  portion  or  portions  thereof  and  it 
shall,  in  the  discretion  of  the  city  engineer,  be 
impracticable  to  construct  or  complete  any  oth- 
er portion  or  portions  thereof,  then,  and  in  any 
sutm  case,  the  contractor  shall  waive  any  and 
all  claim  or  claims  for  damages  by  reason  of 
such  inabilitv  to  constmet  socn  {portion  or  por- 
tions of  aaia  Improvement,  and  the  city  engi- 
neer shall  have  tbe  right  to  report  Buch  improve- 
ment, as  completed,  file  his  final  estimate  there- 
on as  provided  for  io  tbe  full  completion  of  other 
local  unprovements  in  the  dty  of  Seattle,  and 
such  contractor  shall  agree  to  accept  In  full 

Eayment  of  such  improvement,  and  as  a  cancel- 
Ltion  of  his  contract  therefor  a  sum  of  money 
for  his  lah<ff  performed,  and  materials  furnished 
in  strict  accordance  with  his  bid  for  ancb  con- 
tract, on  the  basis  of  the  work  actually  perform- 
ed or  materials  and  labor  actually  famished 
in  said  vroA  to  the  date  of  stopping  thereot 
Should  the  court  proceedings  allow  tbe  work  to 
be  resumed  prior  to  the  Issuance  of  the  notice 
of  completion  on  said  work  by  the  city  engineer, 
then  tne  ccmtractor  on  beini^  ordered  by  tbe 
city  engineer  shall  proceed  with  the  work  im- 
mediately, carrying  out  the  contract  in  full  ac- 
cording to  all  original  Intents  or  modificationB 
of  the  court,  as  the  case  may  be,  at  the  prices  as 
specified  in  tbe  original  contract,  and  no  extra 
payment  will  be  allowed  said  contractor  for 
change  in  price  of  material  or  labor  or  for  any 
other  reason  whatsoever.  Whatevar  time  elaps- 
es after  the  contractor  has  been  ordered  to  stop 
on  the  work  and  his  being  ordered  to  proceed 
again  will  not  be  considered  as  a  part  of  the 
time  aUowed  on  the  contract." 

Tlie  appellants  shortly  after  the  execution 
of  the  contract  assembled  their  equipment 
at  tbe  place  of  the  work  and  entered  upon 
Its  prosecution.  The  plans  and  spedficatloDs 
for  the  work  required  certain  cuts  and  fills 
in  the  street  which  could  not  be  made  with- 
out trespassing  upon  and  damaging  private 
property  abutting  ther^n.  Based  on  the 
ground  that  the  dty  had  not  apqulred  by 
condemnation  or  otherwise  the  right  to  tres- 
pass or  damage  their  property,  certain  of  the 
property  holders  sued  for  and  obtained  an 
injunction  against  the  dty  and  the  appel-' 
lants,  enjoining  them  from  further  proceed- 
ing with  the  work  until  their  damages  were 
ascertained  and  paid.  The  injunction  con- 
tinued In  force  for  some  four  months  before 
it  was  finally  dissolved  through  the  efforts  of 
tbe  dty  authorities,  during  which  time  the 
appellant's  operations  were  largely  suspend- 
ed and  their  equipment  Idle.  After  the  disso- 
lution of  the  injunction  the  work  was  re- 
sumed by  the  appellants  and  completed  in 
accordance  with  the  contract  "nils  action 
was  Instituted  by  the  appellants  to  recover 
against  the  dty  for  the  damages  sustained 
by  them  by  reason  of  the  enforced  suspension 
of  the  work.  The  case  was  tried  to  the  court 
sitting  without  a  jury.  At  the  conclusion 
of  the  ease  the  conrt  dedded  that  the  pro- 
virion  of  the  contract  before  quoted  predud- 
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ed  a  recovery,  and  altered  jnOgmoit  acoHdr 
Ingly.  This  appeal  ftdlowed. 

It  Is  tbe  ccmtentiOD  of  the  appellants  that 
the  dauae  of  the  omtract  on  which  the  court 
based  Its  conchisiona  Is  not  soflBeleiitly  broad 
to  Include  losses  occasioned  by  an  injunc- 
tion Issued  because  of  the  fault  of  tbe  dty 
In  fttling  to  procure  the  necessary  rli^t  of 
way  for  the  performance  ct  tbe  work.  But 
the  clause  deals  with  Injunction  proceedings, 
and  seems  to  have  be«i  provided  to  meet 
the  very  contingency  which  here  happened, 
tt  provides:  First,  a  method  of  adjustment 
If  by  reason  of  the  Injunction  proceeding  the 
Improvement  cannot  be  complied,  And  for 
a  waiver  of  damages  on  tbe  part  of  the  con- 
tractor should  such  a  contingency  baii^n; 
and,  second,  for  a  resumption  ot  the  work 
should  the  court  proceedings  allow  it,  pro- 
viding that  In  tbe  case  of  the  happening  of 
the  latter  ev«it  "no  extra  payment  wlU  be 
allowed  the  contractor  for  chfinge  In  price  or 
material  or  for  any  other  reason  whatso- 
ever." This  language  Is  broad  enough  to 
preclude  a  recovery  of  damages  caused  by 
injunction  proceedings,  even  though  the  pro- 
ceeding be  the  direct  result  of  the  fault  of 
the  city.  The  CMitract  seems  to  be,  as  the 
trial  court  remarked,  a  harsh  one  when  ap> 
plied  to  a  condition  like  one  shown  In  the 
present  record,  but  parties  are  at  liberty  to 
make  their  own  contracts,  and  there  must  be 
some  form  of  overreaching  or  fraud  before 
the  courts  can  relieve  from  them.  Nothing 
of  this  character  Is  here  shown. 

The  judgment  is  affirmed. 

MOUNT,  PABKER,  and  HOLCOUB,  33., 
concur. . 

WASHINGTON  SHOE  MFG.  CO,  v.  DOD- 
WBLL  DOCK  &  WAREHOUSE  CO., 
Inc.   <No.  137Sa) 

(Suprems  Court  of  Washington.   Aprfl  13, 
1917.) 

Wabehousbiibn  «s)>34(7)~Los8  or  Goons  bt 

FiBB  —  SPEOIAL  LuBILITT  bt  C<mTBAOT  — 

Evidence. 

In  an  action  against  a  warehoaseman  to  re- 
cover for  merchandise  destroyed  by  fire,  evidence 
held  not  to  nbow  tiiat  warehouseman,  by  signing 
a  regular  bill  ol  lading  as  a  receipt  for  ^oods, 
agreed  to  become  insurer  according  to  provisions 
on  back  thereof  applicable  only  to  carriers. 

[Ed.  Note.— For  other  eases,  lee  Warehouse- 
men, Cent.  Dig.  I  79.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  the  Washington  Shoe  Manufac- 
turing Company  against  the  Dodweli  Dock 
and  Warehouse  Company,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed,  with  directions. 

Huffer  &  Haydon,  of  Tacoma,  for  appellant. 
Clise  &  Poe,  of  fijeattle,  for  respondent. 


WEBSTBB,  J.  This  la  an  actlm  to  re- 
cover tbe  reasonable  value  of  merdiandlse 
destroyed  by  fire  In  the  burning  of  appeilanf  a 
wardioase  in  the  dly  of  Seattle.  Bespondent 
was  engaged  In  manufacturing  and  selling 
shoes  In  the  domestic  and  foreign  markets. 
Appellant  was  engaged  in  the  business  of 
operating  a  warehouse  and  dock  on  the  Seat- 
tle watef  front  It  was  In  no  sense  a  com- 
mon carrier,  and  had  never  engaged  in  that 
business.  When  goods  intended  for  shipment 
were  delivered  at  Its  war^ouse,  appellant 
would  Issue  to  the  own«r  receipt  for  same. 
When  they  were  subsequently  placed  on 
board  vessel,  the  mate  would  issue  a  similar 
receipt.  Upon  the  snrrendcr  of  these  receipts 
to  the  steamship  company  its  agent  would 
deliver  a  bill  of  lading  in  regular  fbrm  to 
the  shipper.  Bespondent  had  shipped  mer- 
chandise through  appellant's  warehouse  on 
previous  occasions,  and  was  thoroughly  fa- 
miliar  with  the  customary  method  of  lasnlng 
receipts  and  Mils  of  lading.  On  October  28, 
idiS,  it  delivered  at  the  warehouse  a  number 
of  cases  of  shoes  to  be  thereafter  placed  on 
board  ship  for  tranqwrtatlcra  to  tbe  Pfallbh 
pine  Islands.  Bespondent  had  on  hand  a 
supply  of  blank  railroad  bills  of  lading,  and 
it  was  its  custom  to  use  these  forms  when 
shipping  merdiaudlae  either  by  rail  or  water, 
whether  tbe  goods  were  to  be  delivered  di- 
rectly to  the  carrier  or  to  an  Independent 
warehouseman  or  wharfinger.  Upon  the  oc- 
casion in  Question,  the  shoes  were  listed  on 
these  forms,  which  were  delivered  to  respond- 
«it's  drsyman  who  hauled  the  goods  to  the 
warehouse.  The  Usts  were  presented  to  ap- 
pellant's ^Awiter  at  tbe  <lo<A,  who,  after  oom- 
parlng  the  marks  on  the  merchandise  with 
the  description  of  the  goods  on  the  bills  of 
lading,  signed  the  same  and  returned  them 
to  tlie  drayman.  Within  the  following  24 
hours  tbe  warehouse  and  Its  contents,  Includ- 
ing the  shoes,  were  destroyed  by  fire. 

On  the  back  of  the  bills  of  lading  are  print- 
ed in  small  type  the  10  conditions  comprising 
the  standard  form  of  bill  of  lading  approved 
by  the  Interstate  Commerce  Commission,  all 
of  which  have  reference  to  the  relative  rights 
and  obligations  of  carrier  and  shii^r. 
Among  these  provisions  is  the  following: 

"Tbe  carrier  or  party  in  possession  of  any  of 
.the  property  herein  described  shall  be  liable  for 
any  loss  thereof  or  damage  thereto  except  as 
hereinafter  provided.  No  carrier  or  party  in 
possession  of  any  at  the  property  herein  de- 
HcribeLl  shall  be  liable  for  any  loss  thereof  or 
damage  thereto  or  delay  caused  by  tbe  act  of 
God,  the  public  enemy,  Quarantine,  the  authori- 
ty of  law,  or  the  act  or  default  of  the  shipper 
or  owner  or  for  differences  in  the  weights  of 
srain,  seed,  or  other  commoditiea  caused  by  nat- 
ural Bhrinkflge  or  discrepancies  in  elevator 
weights.  For  a  loss,  damage,  or  delay  caused  by 
fire  occurring  after  forty-eight  hours  [exclusive 
of  legal  holidays]  after  notice  of  the  arrival  <^ 
the  property  at  destination  or  at  port  of  export 
[if  intended  for  export]  has  been  duly  sent  or 
given,  the  carrier's  liability  shall  be  that  of 
wareDouseman  only.    Except  in  case  of  negU- 
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nnce  at  the  carrier  or  part;  in  poaeeasloD  (and 
the  burden  to  prore  freedom  from  auch  negli- 
gence Bball  be  on  the  carrier  or  party  in  pos- 
WMdoD),  tiie  carrier  or  party  In  poeseseion  aball 
not  be  liable  for  low,  damage,  or  delay  occuriins 
while  the  property  is  stopped  and  held  in  transit 
upon  the  request  of  the  shipper,  owner  or  party 
entitled  to  make  such  request  or  resultlog  from 
a  defect  or  vice  in  the  property  or  from  riots 
or  strikes.  When  in  accordance  with  general 
custom  on  account  of  the  nature  of  the  prop- 
erty, or  when  at  the  request  of  the  Bhipper,  the 
propwty  is  transported  in  open  cars,  toe  car- 
rier or  party  in  posseaatoa  [except  in  ease  of 
loss  or  damage  by  fire,  in  which  case  the  lia- 
bility shall  be  the  same  as  though  the  property 
bad  been  carried  in  closed  carfe]  shall  be  liable 
only  for  n^ligence,  and  the  lAintai  to  prove 
freedom  from  such  negligence  shall  be  on  the 
carrier  or  party  in  possession." 

KespondKit  did  not  aUege  that  the  deetroc- 
tlon  of  the  goods  was  due  to  appellant's  neg- 
ligence, but  based  its  right  of  action  upon 
breach  of  contract,  claiming  that,  by  virtue 
of  the  printed  matter  on  the  reverse  side  of 
the  forma  heretofore  quoted,  appellant  be- 
came an  Insurer  of  the  property.  The  rela- 
tionship existing  between  appellant  and  re- 
spondent was  that  of  warehouseman  and  de- 
positor, and,  in  the  absence  of  special  con- 
tract, appellant's  liablUty  was  that  of  an 
ordinary  bailee  tor  mutual  benefit.  The 
printed  matter  on  the  bills  of  lading  Is  appli- 
cable only  to  the  relationship  of  carrier  and 
shipper,  and  the  provisions  upon  which  ap- 
pellant relies  were  clearly  Intended  for  the 
purpose  of  changing  and  limiting  the  liability 
of  the  carrier  to  that  of  a  warehouseman  48 
hours  after  goods  had  reached  their  destina- 
tion and  notice  of  their  arrival  had  been 
duly  given.  They  are  wholly  foreign  to  and 
in  consistent  with  the  relationship  of  ware- 
houseman and  depositor.  A  mere  reading  of 
the  conditions  clearly  demonstrates  this  fuet. 
An  examination  of  the  record  leuds  irresisti- 
bly to  the  conclusion  that  the  papers  signed 
by  appetlaut's  checker  were  understood  and 
Intended  by  the  parties  to  be  nothing  more 
than  a  receipt,  evidencing  tlie  fact  that  the 
merchandise  described  upon  the  face  of  the 
forms  had  been  deposited  in  appellant's  ware- 
house. There  Is  no  substantial  evidence  in 
tbe  record  tending  to  prove  that  the  minds 
of  the  parties  met  upon  the  provisions  quoted, 
as  the  terms  of  a  special  contract,  lmi)oslug 
apon  appellant  the  extraordinary  liability  of 
an  Insurer  of  the  goods  against  Are. 

But  detailed  discussion  of  the  evidence 
would  serve  no  useful  purpose.  The  provi- 
sions relied  upon  by  respondent  as  evidencing 
the  terms  of  the  agreement  are  so  inappli- 
cable and  inappropriate  to  the  relationship 
actually  existing  between  the  parties  as  to 
completely  negative  the  thought  that  they 
n-ere  assented  to  for  the  purpose  claimed  by 
respondent.  To  attempt  to  conjure  them  Into 
an  agreement  whereby  appellant  became  an 
Insurer  of  the  merchandise  would  be  to  make 
a  contract  for  the  parties  which  they  neither 
uiafle  nor  undertook  to  make  for  themselves. 


Tbe  Judgment  Is  reversed,  with  direction  to 
dismiss  the  action. 

ELLIS,  a  and  GHADWIGE  and  MAIN, 
JJ.,  concor. 

STATS  V.  WILLIAMS.  (No.  2980.) 
(Sapreme  Court  of  Utah.  March  21.  1017.) 

1.  CBiuiNix  Law  «S=3941(1)— New  Tbial— 
Abttsb  of  Discretion, 

Where  ibe  evidence  barely  sustained  a  con- 
viction for  larceny  of  horses,  the  trial  court 
abused  its  discretion  In  denying  a  new  trial  mo- 
tion, larrely  based  on  cumulative  affidavits, 
showing  uiere  was  nothing  suspicious  in  accus- 
ed's cbnnectiMi  with  tbe  horses,  and  that  the 
man  from  whom  be  bad  innocently  secured  them 
really  existed,  whidi  the  sheriff  had  testified 
was  not  a  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  IHg.  H  2328,  2830.) 

2.  Gbiminal  Law  «=5»93JK1)— New  TbxaIt— 

DlLIOBNOB  IN  PrEPABINO  FOB  TbIAI.. 

E>vidence  held  to  establish  that  accused  was 
reasonaUy  diligent  In  preparing  for  trial  after 
his  release  on  ball  after  seven  months'  confine- 
ment, where  he  was  without  funda,  and  impor- 
tant witnesses  lived  several  hundred  miles  dl^ 
taut,  and  subpoenas  were  given  the  abetiff  to 
serve  them,  but  they  did  not  apfKar.i 

[Dd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2818,  2821-2823.] 

Appeal  from  District  Court,  MlUard  Coun- 
ty; Joshua  Greenwood,  Judge. 

L.  A.  WUllflms  was  convicted  of  grand  lar- 
ceny, and  appeals.  Reversed  and  remanded, 
with  directions. 

Wm.  B.  Higg^ns  and  J.  S.  OUes,  both  of 
Fillmore,  and  S.  A.  King,  of  Salt  Lake  City, 
for  appellant.  Dan  Shields,  Atty.  Gen.,  and 
Jas.  H.  Wolfe  and  O.  a  Dalby,  Asst  Attys. 
Gen.,  for  the  State. 

Mccarty,  J.  The  defendant  was  tried 
and  convicted  In  the  district  court  of  Millard 
county,  Utah,  for  the  crime  of  grand  larceny. 
The  larceny  alleged  consisted  of  the  theft  of 
two  horses,  the  property  of  one  John  Terry. 
The  evidence  shows  that  the  animals  describ- 
ed in  tbe  information  were  stolen  from  the 
Terry  ranch  situated  near  the  town  of  Hinck- 
ley, in  Millard  county,  on  or  about  the  25th 
day  of  March,  1915.  The  defendant  does 
not  question  the  sufficiency  of  the  evidence  to 
establish  the  larceny,  but  contends  that  It 
is  insufficient  to  support  the  finding  ot  the 
jury  that  he  Is  the  guilty  party.  The  grounds 
relied  on  for  a  reversal  of  the  Judgment  are: 
(1)  The  insufficiency  of  the  evidence  to  sup- 
port the  verdict ;  and  (2)  tbe  overruling  of 
defendant's  motion  for  a  new  trial. 

[1,2]  The  facts,  in  substance,  are  as  fol- 
lows: The  defendant,  a  resident  of  Saw  Mill 
Canyon,  White  Pine  county,  Nev.,  was  sent 
from  Ely,  Nev.,  by  a  man  by  the  name  of  W. 
K.  James,  to  Fillmore,  Millard  county,  Utah, 
to  get  three  horses  and  a  saddle  belonging  to 
James,  and  which  were  in  the  custody  of 
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Sholff  D.  S.  Dorrlty  at  Elliniore.  Defoidant 
came  by  rail  via  Salt  Lake  Glty  to  BOllard 
county.  He  received  tbe  hones  and  saddle 
from  Sberiff  Donity  at  BlUmore,  and  start- 
ed «i  his  return  trip  to  Ely,  Ner.  Prom  FiU- 
more  be  went  to  tbe  Terry  randi,  situate 
near  the  town  of  Hinckley,  In  ftUlard  county. 
He  stayed  over  nl^t,  and  the  following  day 
at  the  ranch  with  two  aoqnaintances  of  his, 
James  Campbell  end  James  Carter.  From 
Cajnpbell  be  obtained  a  unall  grey,  unbroke 
pcmy.  He  had  never  traveled  overland  be- 
tweoi  Hinckley,  Utali,  and  Bly,  Nev.,  and 
was  unacquainted  with  the  country  betweoi 
these  places.  The  nearest  point  fnxn  Hinck- 
ley on  the  road  or  public  highway  between 
Hinc&ley  and  Ely.  Ner.,  whwe  forage  for 
horses  oonld  be  obtained  Is  the  Heecbem 
randi,  a  distance  of  86  miles.  This  neces- 
sitated an  85-mlIe  ride  after  leaving  llie 
Terry  ranch,  befine  he  could  obtain  bay  for 
his  horses.  Because  of  this  the'  defendant, 
80  he  testified,  decided  to  leave  the  Terry 
ranch  in  tbe  evening  and  travel  the  first  half 
of  the  distance  from  Hinckley  to  the  Meechem 
ranch  at  night.  On  this  point,  in  response 
to  interrogatories  on  cross^xaminatlon  Iqt 
the  district  attorn^,  he  testified  as  follows: 

"Q.  Did  yon  bave  any  particalar  object  in 
leaving  there  at  night  and  not  in  the  daytime? 
A.  It  was  86  miles  from  Hinckler  to  the  Meech* 
em  ranch.  I  didn't  know  the  countr;,  but  I 
could  see  into  the  Antelope  Pasa.  •  •  *  1 
rode  away  in  tbe  night  because  if  I  XoBt  the  road 
I  could  End  the  way  to  Antelope  Pass.  I  could 
see  where  the  pass  woa  and  could  see  It  at 
night,  and  I  wanted  daylight  for  the  after  part 
of  the  ride." 

No  effort  was  made  by  the  state  to  dispute 
or  to  weaken  defendant's  testimony  regard- 
ing the  topography  and  tbe  physical  condl- 
tlon  of  the  country  through  which  the  road 
extends  from  Hinckley  to  the  Meechem  ranch. 
In  fact,  there  does  not  seem  to  be  any  con- 
troversy regarding  defendant's  movements 
and  the  conditions  under  which  he  traveled 
from  Fillmore  with  the  horses  he  received 
from  Sheriff  Dorrlty  to  his  home  in  Nevada. 

Defendant's  version  of  the  circumstances 
under  which  be  came  into  possession  of  the 
horses  described  In  the  information  and  the 
disposition  he  made  of  them  on  reaching 
Nevada  Is  about  as  follows:  At  about  2 
o'clock  on  the  day  after  he  came  to  the 
Terry  ranch  with  the  James  horses  he  was 
in  front  of  a  store  In  the  town  of  Hinckley, 
and  a  man  rode  np  on  horseback  and  In- 
quired of.  him  if  he  "vras  the  fellow  that  was 
going  to  Ely  horseback,"  and  that  he'  answer- 
ed In  the  afllrmatlve.  The  man,  who  gave  his 
name  as  Bid  well,  stated  that  he  had  a  coiu)le 
of  gentle  horses  that  he  desired  to  send  "over 
to  tiie  Ely  country" ;  that  he  could  not  take 
them  himself  because  be  "was  going  to  Salt 
Lake  two  or  three  days  on  business."  The 
defendant,  in  consideration  that  he  would  be 
permitted  to  ride  one  horse  and  use  the  other 
for  a  padc  animal  on  tbe  trip,  agreed  to  take 


ttie  horses  and  leave  them  at  Water  Canyon, 
which  Is  between  Ely  and  Saw  Mill  Canyon, 
and  where  Bidwell  claimed  the  horses  were 
raised.  The  defendant  Infrnmed  Bidwell  Hiat 
owing  to  the  fact  that  he  liad  an  85-mlle  ride 
to  make  before  coming  to  the  next  randi  or 
stopping  place  he  intended  to  leave  at  nlgbt, 
and  suggested  to  Bihwell  that  he  bring  the 
horses  to  the  Terry  randb.  BldweU  stated 
that  he  was  In  the  horse  tnulneBS,  and  was 
Qien  camping  a  few  miles  west  from  the 
Terry  rancih  and  near  the  main  traveled  road 
along  which  defendant  would  travel  to  Ely; 
that  be  would  have  the  hcnwa  ready  tor  de- 
fendant when  he  arrived  ^jpoaite  the  camp, 
provided  he  (Bidwell)  should  be  unable  to 
take  than  to  the  Terry  ranch  b^Uo  defend- 
ant left  for  Ely.  Pursuant,  to  this  under- 
standing def aidant  received  the  horses  from 
Bidwell  on  the  road  near  the  camp  at  10 
o'clodi  p.  m.  that  night,  and  proceeded  on  his 
Journey.  He  took  approximately  a  direct 
course  for  Antelope  Pass  following  tbe  main 
traveled  road  for  12  or  IS  miles  of  the  dis- 
tance. In  the  afternoon  of  the  following 
day  he  arrived  with  the  horses,  in  num- 
ber, at  what  is  known  as  Antelope  Springs. 
There  he  met  and  conversed  with  several 
men  with  a  sheep  camp  outfit  who  were 
camped  near  tbe  springs.  That  same  even- 
ing, "between  sundown  and  dusk,"  he  arrived 
at  the  Meechem  ranch.  E.  W.  Mee<diem,  the 
owner  of  the  randb,  furnished  him  lodging, 
stabled  and  fed  his  six  horses  overnight 
While  he  was  at  the  ranch  the  defendant  and 
Vfeechem  briefly  discussed  the  James  horses, 
and  casually  mentioned  the  other  three  hors- 
es defendant  had  with  him.  Prom  the 
Meechem  ranch  defendant  traveled  along  tbe 
public  road  or  highway  to  My,  where  he  re- 
mained overnight,  putting  up  the  horses  at 
a  public  corral  or  feed  yard.  The  next  morn- 
ing he  resumed  his  journey  homeward,  trav- 
eling along  the  public  traveled  road.  When 
he  arrived  at  Water  Canyon  he  turned  the 
horses  which  he  claimed  to  have  received 
from  Bidwell  loose  on  the,publlc  domain. 

The  foregoing  Is,  In  substance,  defendant's 
evidence  respecting  his  movements  and  what 
he  did  from  the  time  he  came  to  the  Terr? 
ranch  with  the  James  horses  until  he  turned 
the  stolen  horses  loose  on  the  public  domain 
at  Water  Canyon.  About  three  days  after  he 
arrived  home  he  was  arrested  on  a  telegram 
from  the  sheriff  of  Millard  county  and  was 
taken  by  the  officer,  a  deputy  sheriff  of 
White  Pine  county,  in  an  autom<^lle  to  Ely. 
Defendant  and  his  wife,  the  latter  being  pres- 
ent when  the  arrest  was  made,  testified  that 
defendant  wan  not  advised  by  the  officer 
making  the  arrtjst  of  the  nature  of  the  diarge 
against  him.  The  deputy  sheriff  making  the 
arrest,  however,  testified  that  he  handed 
defendant  the  tdegram  when  the  arrest  was 
made,  and  Informed  him  that  tbe  charge  was 
grand  larceny.  The  significance  of  this  con- 
flict in  the  evidence  on  an  annrotfly  Im- 
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material  matter  win  lyipear  luther  along 
In  this  optnlon. 

Defendant,  u  he  passed  Water  Oanyon  In 
custody  of  the  otSlcue,  directed  the  (Acer's 
attention  to  two  horses  that  were  grazing  on 
the  public  domain  some  distance  from  the 
road  that  resembled,  and  probably  were, 
the  stolen  horses  In  question.  The  deputy 
sheriff  testified  that  Water  Canyon  is  a  place 
"where  they  generally  have  drlTes** ;  that 
he  has  "always  understood  they  have  a  trap 
there,  and  It  la  a  place  where  they  hold 
horses — ^where  dltterent  horse  gatherers  trap 
and  hold  their  horses.**  On  being  questioned 
by  the  officer  the  following  day  regarding 
the  horses  he  was  accused  of  stealing,  the  de- 
fradant  stated  that  they  were  turned  over 
to  him  at  Hinckley,  Utah,  by  a  man  by  the 
name  of  Bldwell,  who  instructed  him  to  take 
them  to  Water  Ganytm,  White  Pine  county, 
Ner.,  and  there  turn  them  loose  on  the  pub- 
lic domain.  Bis  statement  to  the  officer  In 
that  regard  was  substantially  the  same  as 
thai  made  later  by  him  at  the  trial.  A  few 
days  after  the  arrest  the  horses  were  found 
at  Water  Canyon  In  the  vicinity  of  where  the 
defendant  claimed  he  had  left  them. 

C.  W.  Meechem  was  called  by  the  state  and 
testified  that  when  the  defendant  stopped  at 
his  ruich  with  the  horses  he  had  a  conver- 
sation with  him  In  w;hldi  defendant,  after 
speaking  of  the  James  horses,  turned  to 
ttieoe  three  and  said.  Those  three  belong  to 
me;*  that  1%  these  two  horses  [the  Terry 
horses]  and  a  little  white  pony  that  he  had." 
On  cross-examination  the  witness  qualified 
this  r«aaik  1^  Baying,  "As  near  as  I  can 
Tecan  it  that  la  the  statement  that  he  mada" 
This  la  the  only  direct  Incriminating  evidence 
against  def aidant  In  the  record. 

The  the<Mry  on  which  the  case  was  prosfr- 
tmted  In  the  trial  court  was  that  the  stolen 
taoTsea  were  not  delivOTed  to  defraidant  by 
Bldwell,  by  any  other  powm,  at  or  near 
tbe  Tenry  ranch,  or  eLBewberei  And  that  la 
Uie  Owory  advanced  the  state  in  this 
court  Marale  VniUanta,  the  defradant's 
wife,  tesUfled  that  she  had  recently  heard 
of  a  man  in  White  Pine  county,  Nov.,  known 
as  Jade  Bldwejl;  lliat  she  heard  a  Mjra. 
Gr^or  who  "kept  boardeis  In  Ely"  speak  of 
him ;  that  this  lady  la  known  In  Ely  as  "Mrs. 
Gregor  of  Ely."  T>.  Blan<9iard,  defendant's 
father-in-law,  also  testified  that  be  knew  of, 
but  had  never  met,  a  man  in  White  Pine 
county,  Nov.,  by  the  name  of  J.  P.  Bldwell, 
giving  tbe  names  of  several  parties  whom  he 
claimed  he  bad  heard  speak  of  Bldwell.  One 
of  those  parties  was  a  Mr.  Lowe,  whose  af- 
fidavit defmdant  later  filed  In  support  of  the 
motion  for  a  new  triaL  This  affidavit,  and 
similar  affidavits  made  by  other  parties  that 
were  filed  by  the  detandant  In  sunitort  of  his 
motlcm  for  a  new  trial,  will  be  referred  to 
later. 

The  deputy  sheriff  of  White  Pine  county, 
who  arrested  the  defendant  on  tbe  tel^ram 


r^rred  to,  testified  tUat  he  did  not  know 
and  had  never  heard  of  a  man  in  White  Pine 
county  by  the  name  of  Bldwell, 

The  defendant's  course  of  conduct  what  he 
did  and  what  he  said  from  the  time  he  dalms 
to  have  received  the  stolen  horses  from  Bid- 
well  until  he  was  returned  to  Utah  In  custody 
of  tbe  officer  to  stand  trial  for  the  larceny  Is. 
with  the  exception  of  his  alleged  statement 
to  Meechem  herein  referred  to,  as  consistent 
with  the  theory  of  Innocence  as  It  is  with  tbe 
theory  of  his  guilt  In  fact,  much  of  It  Is 
somewhat  Inconsistent  with  the  theory  of 
guilt.  The  fact  that  he  proceeded  along  the 
public  highway  without  any  attempt  at  con- 
cealment or  to  avoid  meeting  with  people  re- 
siding near,  and  those  traveling  along,  the 
road,  and  finally  turned  the  stolen  horses 
loose  on  the  public  domain  at  a  place  used  as 
a  rendezvous  by  "horse  gatherers"  and  where 
horses  are  "trapped"  and  corralled,  Is  more 
consistent  with  his  Innocence  than  It  is  with 
the  theory  of  guilt 

Oomp.  Laws  1907,  |  4356,  provides  Oiat 
"possession  of  property  recently  stolen,, when 
the  party  in  possession  fails  to  make  a  satis- 
factory explanation,  shall  be  deemed  prima 
facie  evidence  of  guilt."  The  Jury  evident* 
ly  did  not  regard  defendant's  explanation  of 
how  he  came  Into  possession  of  the  property 
as'  satisfactory.  In  view  that  the  d^nty 
sheriff  testified  that  he  bad  never  seen  or 
heard  of  a  man  by  the  name  of  Bidwell  in 
White  Pine  county,  Nev„  or  elsewhere,  the 
Jurj-  no  doubt  regarded  the  evidence  of  Mrs. 
WlUlams,  defendant's  wife,  and  that  given 
by  Blanchard,  his  father-in-law,  respecting 
the  existence  and  whereabouts  of  Bldwell, 
as  weak  and  unsatisfactory.  Moreover,  the 
evidence  of  the  defendant  and  his  wife, 
wherein  they  stated  that  the  d^nty  sheriff, 
when  he  arrested  defendant  did  not  inform 
him  of  the  nature  of  the  crime  with  which  he 
was  diarged,  was  flatly  contradicted  by  the 
deputy  sheriff.  This,  as  a  legal  proposition, 
was  unimportant  except  that  It  tended  to, 
and  no  doubt  did,  affect  the  reradty  of  de- 
fendant and  bis  wife  before  the  ju^. 

Beferrlng  to  the  affidavits  filed  by  the 
defoidant  In  suj^wrt  of  his  motion  for  a  new 
trial,  counsel  for  the  state,  in  th^r  printed 
brief,  say: 

"Some  17  affidavits  wer»  filed  on  behalf  of  ap* 

pellant,  cbieSy  directed  to  the  iKtint  of  establitu- 
iDg  the  identity  of  the  man  named  Bidwell  from 
whom  the  appellaut  testified  he  received  the 
horses  near  Hinckley,  Millard  county,  Utah. 
The  affidavits  are  cumalative,  and  the  record 
does  not  show  sofficient  diligence  on  the  part  ot 
appellant  to  warrant  the  court  to  grant  the 
motion.'* 

The  record  shows  that  the  defmdant  was, 
Immediately  after  he  was  arrested  (April  1, 
1915),  taken  to  Millard  county,  Utah,  and, 
being  unable  to  furnish  ball,  he  was  confined 
In  Jail  until  after  be  was  tried  and  convict- 
ed. On  November  10,  1916,  more  than  seven 
months  after  he  was  arrested,  he  secured 
and  was  r^eased  on  ball.  He  was  wlthonl 
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means  and  unable  to  empU^  coqdhI  to  de- 
feai  him.  He  was,  during  tbe  time  be  waa 
in  JaU  awaiting  trial,  more  tban  200  miles  by 
wagon  road  from  his  home,  relatiyes,  friends, 
and  acqoalntanoea,  all  of  whom  resided  in 
the  state  of  Nevada,  and  oat  of  the  Jnriadlc- 
tloa  of  the  court  Under  snch  drcumatancea 
tbe  defendant  should  not  be  held  to  the  same 
degree  of  promptness  in  preparing  for  trial, 
and  to  the  same  standard  of  dlllgmce  In 
procuring  the  attendance  of  witnesses,  as  la 
ordinarily  required  of  defoidants  in  crim- 
inal cases.  Furtbermore,  the  parties  making 
tbe  affidavits  resided  In  another  state  out  of 
tbe  Jurisdiction  of  tbe  court,  and  more  than 
200  miles  by  wagon  road  from  tbe  place  of 
trlaL  Defendant,  In  his  affidavit  filed  In 
support  of  bis  motion  for  a  new  trial,  recites 
that,  immediately  after  he  was  released  from 
Jail  on  November  10.  1915,  he  w^t  to  White 
Pine  oonnty,  Nev.,  and  m^  and  conversed 
with  each  of  the  parties  who  subscribed  to 
the  affidavits  mentioned,  and  that  they,  and 
each  of  them,  expressed  a  wllUngness  to  ei- 
ther permit  their  depositions  to  be  taken  or 
come  to  this  state  In  response  to  a  sulwoena 
and  testify  for  and  on  behalf  of  defendant 
with  reference  to  flieir  knowledge  of  the  ex- 
istence at  Bldwell  and  as  to  when  and  where 
they  last  saw  him,  and  tbe  business  be  wai 
engaged  In,  and  that  they  can  and  will  fully 
describe  him. 

Counsel  who  represented  defendant  In  the 
trial  court  made  and  subscribed  to  an  affida- 
vit, wherein  he  says  that  prior  to  the  time 
of  the  trial  be  talked  with  def^dant  and  de- 
fendant's wife  about  the  witnesses  necessary 
for  defendant's  defense  as  far  as  they  knew, 
and  that  he  had  subpoenas  issued  tot  five 
witnesses,  naming  them.  Two  of  these  wit- 
nesses were  James  Oampbell  and  James 
Carter,  presumably  the  two  men  with  whom 
defendant  stayed  over  nis^t  and  one  day  at 
the  Terry  ranch  while  on  Us  return  trip  to 
Nevada  with  the  James  horses;  that  said 
sut>p(Bnas  were  placed  In  tlie  hands  of  D.  S. 
Dorrity,  sherUF  of  Millard  connty,  for  serv- 
ice; that  he  does  not  know  whether  said  wit- 
nesses were  served  or  not;  that  none  of  the 
witnesses  appeared  at  the  trial,  and  defend- 
ant was  compelled  to  go  to  trial  without 
them. 

While  it  Is  true  that  neither  the  affidavit 
of  the  defendant  nor  that  made  by  his  coun- 
sel recites  the  facts  which  defendant  expects 
to  estabU^  with  the  evidence  of  Campbell 
and  CartN,  we  think  the  only  inference  de~ 
dueible  from  the  record  Is  that  those  parties 
are  important  witnesses.  Tbe  evidence 
shows  that  at  the  time  the  larceny  was  com- 
mitted those  men  were  staying  at  the  Terry 
ranch,  the  place  where  It  is  conceded  the 
crime  was  committed.  The  defendant  testi- 
fied that  when  he  was  on  his  way  to  Fill- 
more to  get  the  James  horses  he  stepped  with 
those  men  two  days  at  the  ranch,  and  he  re- 
cites in  hie  affidavit  that  Campbell  accom- 
IMiuled  him  to  Fillmore  on  that  occasion  and 


ntnmed  with  Mm  to  t^e  ranch.  Tbe  evi. 
dence  is  also  undisputed  that  Campbell  and 
Carter  were  at  the  rnndi  wh»  be  left  there 
for  Ely,  and  that  they  famished  him  with 
provisions  and  bedding  with  which  to  make 
tbe  Journey.  It  also  Clearly  ai^tears  from 
tbe  affidavits  of  defendant  and  bis  wife,  and 
the  testimony  given  by  them  at  tbe  trial, 
that  neither  of  them  had  any  information 
whatever  before  the  trial  that  the  parties 
making  tbe  affidavits,  except  tiiree  of  the  five 
persons  for  whom  subpoenas  were  Issued,  and 
who  did  not  appear  at  the  trial,  knew  or 
claimed  to  know  of  a  man  by  the  name  of 
Bldwell  In  White  Pine  county,  Nev^  or  else' 
wh«e.  No  attempt  was  made  tbe  stato 
to  deny  or  refnte  tbe  C(Hitents  of  the  affida- 
vits of  the  defendant  and  his  wife  respecting 
tbe  diligence  used  by  defendant  in  procnring 
the  attendance  <tf  bis  witnesses  and  In  pre- 
paring for  trial. 

We  are  of  the  oplidon  that  defendant,  un- 
der the  circumstances,  exercised  all  the  dili- 
gence to  procnre  the  attendance  of  bis  wit- 
nesses and  to  prepare  for  trial  that  the  law 
exacts. 

The  matters  set  fbrth  in  the  numerous  af- 
fidavits are  mainly  cumulative,  and  tend  to 
show  that  there  was  notfali^  clandestine  in 
the  way  defendant  traveled  with  the  stolen 
horses  from  the  Terry  randi  to  Water  Can- 
yoa;  that  he^  on  several  occasions,  stated 
that  the  horses  banged  to  a  man  by  the 
name  ot  Bldwell;  that  several  of  tbe  par- 
ties making  the  affidavlto  claimed  to  be  ac- 
quainted with  Bldwell;  that  Bldwell,  Awm 
the  fall  of  1900  to  and  Including  April,  1915. 
had,  oa  numerous  oeca&ions.  been  In  White 
Pine  connty,  Nev.  The  description  gjlvea  of 
Bldwell  in  the  affidavits  corresponds  sab- 
stantlally  with  the  description  given  ot  him 
by  defendant  at  the  trlaL 

C.  S.  Grain,  sheriff  of  White  Pine  county, 
Nov.,  subscribed  to  an  affidavit  in  whidi  ha 
says  that  the  deputy  sheriff  arrested  defend- 
ant and  took  him  to  Ely  on  a  telegram  re- 
ceived at  his  office  from  Sheriff  Dorrity  of 
Millard  county,  Utah ;  that  the  telegram  did 
not  mention  the  crime  for  whlidi  the  defend- 
ant was  wanted  by  Millard  county  officers, 
and  that  neither  he  nor  the  deputy  sheriff 
who  arrested  defendant  was  advised  of  tbe 
nature  of  the  charge  until  after  the  def«id- 
anc  was  taken  to  Ely ;  that  after  the  defend- 
ant arrived  at  the  sheriff's  office  he  inquired 
of  the  sheriff  the  nature  <^  the  charge 
against  him,  and  the  sheriff  answered  that 
be  did  not  know.  On  first  impression  it 
would  seem  that  the  affidavit  of  the  sheriff 
on  this  point  is  wholly  irrelevant,  but  in 
view  that  the  deputy  sheriff  testified  at  the 
trial  that  he  informed  the  defendant  In  the 
presence  of  his  wife  at  the  time  he  arrested 
him  of  the  nature  of  the  charge  against  him, 
thereby  flatly  contradicting  the  testimony  of 
the  defendant  and  his  wife  on  that  point,  the 
sheriff's  affidavit  is  significant.  At  the  trial 
the  testimony  of  the  existence  of  Bldwell 
was  given  only  by  the  defendant,  his  wife 
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and  the  defeadant's  father-in-law,  and  the 
Jxay  may  have  given,  and  probably  did  glTe, 
considerable  weight  to  the  fact  that  the  de- 
fendant was  Impeached  by  the  deputy  sher- 
iff on  what  It,  the  jury,  may  have  oon^dered 
an  Important  point  In  the  case;  and  may 
have  viewed  with  siuplcion  the  dnmmstance 
of  the  defendant  pointing  out  what  appear- 
ed to  be  the  stolen  horses  grazing  on  the  pub- 
lic domain,  as  be  and  the  sheriff  passed  Wa- 
ter Canyon,  as  a  self-serving  declaration  oq 
the  part  of  the  defendant 

One  counter  affidavit  only  was  produced  by 
the  state,  and  it  was  filed  for  the  purpose  of 
Impeachment.  It  affected  only  the  weight 
of  an  affidavit  made  by  a  Mr.  Young  who 
claimed  to  have  known  a  man  In  White  Pine 
county,  Nev.,  by  the  name  of  Bldwell.  The 
Attorney  General,  In  his  printed  brief,  says: 
"The  record  does  not  present  as  strong  a  case 
as  could  be  desired  where  a  person  Is  con- 
demned to  imprisonment"  Where,  as  here, 
the  record  made  In  the  trial  court  presmits  a 
case  where  in  the  evidence  of  guilt  is  ad- 
mittedly weak  and  barely  sufficient  to  sup- 
port the  verdict  the  fact  that  the  newly  dis- 
covered evid^ce  Is  largely  cumulative  ought 
not  to  iMMitrol  the  discretion  of  tlie  trial  court 
In  passing  on  a  motion  for  a  new  trial,  es- 
pecially' where,  as  In  the  case  at  bar.  the 
newly  discovered  evidence,  because  of  ob- 
stacles over  which  the  defendant  had  no 
control,  was  not  obtainable  at  the  time  of 
trial  and  much  of  which  was  then  unknown 
to  defendant  and  his  counsel  and  which,  if 
produced,  might  aiid  probably  would,  change 
the  result  If  a  new  trial  were  had. 

The  facts  of  this  case  are,  in  some  re- 
spects, somewliat  similar  to  the  facts  of 
State  V.  Potello,  40  Utah,  56,  119  Pac.  1023, 
to  which  case  we  invite  attention.  We  are 
of  the  opinion  that  the  trial  court,  in  view  of 
the  peculiar  facts  and  circumstances  of  this 
case,  abused  its  discretion  in  overruling  de- 
fendant's motion  for  a  new  trial. 

me  case  la  therefore  reversed,  and  the 
cause  is  remanded  to  the  district  court  of 
Millard  county,  with  dlreiAlons  to  that  court 
to  set  aside  the  Judgment  of  coavlctlon,  and 
to  grant  a  new  trial. 

PBIGK,  G.  J.,  and  CX)RFMAN,  J.,  concur. 

OKLAHOMA  STATE  BAXK  v.  HICKLIN. 
Marshal.   (No.  20769.) 

(Supreme  Court  of  Kansas.  April  7.  1817.) 

(ByttahUB  by  Me  Court.) 

1,  Replevin  «»8^— Right  to  FoasKsaxoN— 
Holder  ot  Dbajt  with  Bnx  of  IiADiifo 
Attached. 

Tlie  plaintifF  acquired  the  title  to  a  car  of 
wb«at  by  the  payment  of  a  draft  with  the  Mil 
of  lading  attached,  and  shortly  afterwards 
transferred  the  same  to  another  bank.  Payment 
of  the  draft  being  refused  by  the  purchaser  of 
the  grain  the  draft  and  bill  of  tediug  were  re- 


assigned to  the  plaintifiF.  Before  that  time  the 
wheat  bad  been  atta<died  b&  a  third  party. 
Upon  the  retransfer  of  the  biU  of  lading  to  the 
plaintiff,  which  in  the  meantime  had  gained  pos- 
session of  the  wheat  plamtifl  sold  and  trans- 
ferred it  to  anoUier  party,  and  under  that  trans- 
fer the  wheat  was  delivered.  After  the  latter 
transfer  the  plaintiff  brought  an  action  of  te- 
plevin  again  the  officer  who  had  levied  the  at- 
tachment upon  the  wheat  Held  that  the  plain- 
tiff having  transferred  its  interest  in  the  wheat 
before  its  acticm.  was  commeaced.  it  was  not  en< 
titled  to  recover  possession  of  it. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §8  68-68.] 

2.  Cabbi£Bs^=»58— Holder  of  Bill  of  Lad- 

INO — ^Tkansfeb  or  Intekest. 
The  fact  that  an  attachment  had  been 
levied  on  the  wheat  did  not  prevent  an  effectual 
transfer  of  whatever  interest  the  plaintiff  had 
in  the  grain  by  the  transfer  of  the  bill  of  lading. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  17fr-t90.] 

S.  JUDOUIKT  «=b313— Reflevik  9»103(4)— 
Altcbhatztb  Judgment— OoBEBonoK— 

TXBIC 

When  the  i^aintiff  which  had  obtained  pos- 
session of  the  property  replevied  fails  to  show 
a  right  to  its  possession,  the  defendant  Is  enti- 
tled to  judgment  in  the  alteraatiiTe  for  the  re- 
turn of  the  property,  or*  the  value  thereof  If  a 
return  cannot  be  had;  and  where  through  in- 
advertence a  general  judgment  In  favor  of  the 
defendant  Is  rendered  at  the  end  of  the  trial  in- 
stead ot  in  the  alternative,  it  may  be  <^>rrected, 
and  proper  judgmoit  entered  on  the  motion  of 
the  defendant  after  the  term  at  which  it  was 
first  rendered. 

[EJd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  M  607-609,  627;  Replevin,  Cent 
Dig.  SS  410,  411.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Replevin  by  the  Oklahoma  State  Bank 
against  O.  P.  Hicklln,  Marshal  of  the  Wichi- 
ta City  Court  Jadgmait  for  defendant  on 
sustaining  a  demurrer  to  tdaintUTs  evidence, 
corrected  by  a  nunc  pro  tunc  Judgment,  and 
plaintiff  appeals.  Afflrmed. 

T.  a.  NoftEger,  George  Gardner,  and  G. 
W.  Cox,  all  of  Wichita,  for  appellant 
Campbell  &  0am^>611,  of  Wldilta,  for  appel- 
lee. 

JOHNSTON,  a  J.  The  Oklahoma  State 
Bank  of  Sentinel,  Okl.,  brought  a  replevin 
action  in  the  district  court  against  O.  P. 
Hicklln,  marshal  of  the  Wichita  city  court, 
to  recover  possession  of  a  car  of  wheat  held 
by  the  marshal  under  a  writ  of  attachment 
in  another  action.  No  redelivery  bond  was 
given  by  defendant.  The  trial  court  sustain- 
ed a  demurrer  to  the  plaintiff's  evidence,  and 
rendered  judgment  In  defendant's  favor  on 
December  21,  1915,  for  costs.  Upon  motion 
of  defendant  filed  March  7th.  a  nunc  pro  tunc 
Judgment  was  entered  on  April  8th,  correct- 
ing the  former  Judgment  so  as  to  decree  a  re- 
turn of  the  property  to  the  defendant,  or  its 
value.   Plaintiff  appeals. 

PlalntUf  alleged  that  It  was  the  absolute 
owner  of  the  property,  bnt  the  following 
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facts  were  disclosed  by  Its  evidence.  W.  H. 
Titus,  ot  Sentinel,  who  did  business  as  the 
Orient  Coal  &  Grain  Company,  shipped  the 
car  of  wheat  from  Sentinel  to  the  Backer 
Grain  Company  of  Wichita.  A  draft  on  the 
grain  company  for  the  value  of  the  wheat, 
about  $1,500,  with  the  bill  of  lading  attached 
was  turned  over  to  the  plaintiff  bank  which 
credited  rntus'  account  with  the  amount. 
Plaintiff  forwarded  the  draft  and  bill  of  lad- 
ing to  a  bank  In  Kansas  City,  and  on  Septem- 
ber 2,  1915,  that  bank  credited  the  plalntUTs 
account  there  with  the  amount  of  the  draft. 
The  Kansas  City  bank  then  sent  the  draft  to 
a  Wichita  bank,  where  It  was  presented  to 
the  Hacker  Grain  Company  which  refused 
payment.  The  draft  was  returned  to  the 
Kansas  City  bank  which,  upon  Instructions 
from  the  plaintiff,  returned  It  to  Wichita, 
with  iDStructions  to  reduce  It  to  the  extent  of 
f 75w  Payment  being  again  refused,  the  draft 
was  returned  to  the  Kansas  City  bank  on 
September  8th.  and  It  was  returned  to  the 
plaintiff  bank  about  September  10th,  and  its 
account  was  debited  with  the  amount  of  the 
draft  On  September  lOth  the  plaintiff  sold 
the  car  of  wheat  to  the  Hlgglna  Gitdn  Com- 
pany at  licme  Wait,  OkL,  where  the  bUl  of 
lading  with  a  new  draft  attached  was  sent 
and  plaintiff  received  credit  therefor.  The 
date  of  the.  attachment  by  the  marshal  was 
September  Tth.  This  action  was  commenced 
September  13th ;  and  it  aiHpears  that  the  only 
demand  made*  prior  to  the  commencement  of 
the  action  was  made  by  the  bank's  attorney 
in  the  name  of  the  First  National  Bank  of 
Clinton,  Okl. 

[1,2]  The  marshal  who  took  possesion  of 
the  wheat  under  the  order  of  attachment  was 
entitled  to  recovery  In  the  action  unless  the 
ownership  and  right  ot  possession  was  in  the 
plaintiff  when  its  action  was  begun.  The 
only  demand  upon  the  marshal  for  the  posses- 
sion of  the  wheat  was  made  in  behalf  of  the 
First  National  Bank  of  Clinton,  Okl.,  and 
that  bank  Is  making  no  claim  to  the  posses- 
sion of  the  wheat.  The  ownership  of  the 
wheat  was  transferred  in  each  instance  by 
the  transfer  of  the  bUl  of  lading.  Plaintiff 
acquired  the  wheat  in  the  first  Instance  by 
such  a  transfer,  and  when  the  bill  of  lading 
was  reassigned  and  returned  to  plaintiff  it 
transferred  that  bill  of  lading  and  all  the  in- 
terest that  it  had  in  the  wheat  to  the  Hlg- 
glns  Grain  Company,  who  in  turn  sold  It  to 
the  Kemper  Grain  Company,  and  the  wheat 
was  actually  delivered  to  that  company  on 
September  18th.  It  Is  conceded  that  ordi- 
narily the  transfer  of  a  bill  of  lading  oper- 
ates as  a  transfer  of  the  property  mentioned 
in  it,  but  it  is  claimed  that,  the  transfer  hav- 
ing been  made  without  knowledge  of  the  sei- 
zure of  the  wheat,  the  ownership  did  not 
pass.  The  transfers  were  made  in  the  custo- 
mary way»  and  physical  control  at  the  wheat 


was  not  necessary  to  a  valid  transfer  of  It. 
The  interruption  of  the  shipment  or  the  sei- 
zure of  the  wheat  by  a  third  party  did  not 
prevent  the  transfer  of  whatever  interest  the 
plaintiff  had  by  the  transfer  of  the  bill  of 
lading.  It  acquired  the  ownership  of  the 
wheat  by  the  transfer  of  the  bill  of  lading, 
and  it  parted  with  it  by  the  same  process. 
In  this  action  the  question  was  whether  the 
plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  wheat  when  the  action  was 
begun.  It  had  no  right  to  the  possession  of 
the  wheat  on  September  Tth,  when  It  was  at- 
tached by  the  defendant,  because  the  bill  of 
lading  had  not  then  been  transferred  back  to 
it,  and  when  the  replevin  action  was  brought 
on  September  13th  It  had  already  sold  Its  in- 
terest In  the  wheat  and  bad  no  right  to  Ub 
posseasIoB.  Tb&t  sale  was  Boffident  to  ef- 
fectually paas  Its  Interest  to  the  transtereee, 
and  no  claim  la  made  by  them  that  the  trans- 
fer Is  invalid,  uid  the  plaintiff  Is  In  no  pml-^ 
tlott  to  omtest  the  validity  of  the  sale  It 
made.  It  is  not  Important  to  Inqolre  as  to 
the  rights  acquired  by  the  defttidant  under 
the  attachment.  It  Is  enon^  if  It  appears 
from  the  evidence  that  the  plaintiff  was  not 
entitled  to  the  possession  of  the  property 
when  Its  action  was  begun.  Kennett  t.  Flck- 
el,  41  Kan.  211,  21  Pac.  93;  Manufacturing 
Co.  V.  Godding,  80  Kan.  396,  131  Pac.  672. 

[3]  The  Judgment,  which  It  appears  was 
first  rendered  for  costs  only,  was  modified 
so  as  to  require  the  return  of  the  wheat  or 
Its  value,  and  of  this  complaint  Is  made.  The 
correction  was  made  after  the  term  at  which 
the  Judgment  was  rendered.  This  is  permis- 
sible under  the  third  subdivision  of  section 
50G  of  tlie  Civil  Code  of  Procedure  (Gen.  St. 
1915,  I  7500).  Martin  v.  MUler,  97  Kan.  723, 
156  Pac  709 ;  Stone  v.  Pugh,  99  Kan.  38,  160 
Pac.  988.  As  no  redelivery  bond  has  been 
eXvea  and  the  plaintiff  bad  failed  to  show  a 
right  to  tjie  possession  ct  the  wheat  obtained 
under  the  writ  of  replevin,  the  defradant 
was  entitled  nnder  the  statute  to  a  Judgment 
In  the  alternative  for  a  return  of  tbe  wheat 
or  the  value  thereof  In  case  a  return  of  the 
property  could  not  be  had.  <3en.  Stat  Vns^ 
H  7077.  7080  (Code  Civ.  F»c.  S|  185.  188); 
National  Bank  t.  Thompson.  54  Kan.  907,  88 
Pac.  274.  There  Is  a  contention  that  tbe 
Judgment  could  not  be  modified  after  the 
term  of  court  at  which  It  was  ren'dered.  but 
It  has  been  held  that  If  the  Judgment  in 
replevin  Is  not  rendered  In  the  alternative  as 
the  statute  requires,  the  court  may  modify 
and  correct  it  after  the  term  at  which  it  was 
rendered.  Bank  v.  Sterenson,  65  Kan.  Sit, 
70  Pac.  875. 

There  are  other  criticisms  of  the  rulings 
of  the  court,  but  we  find  niching  substantial 
In  them.  The  Judgmmt  la  affirmed.  All  tbf 
Justices  concurring. 
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BEINNETT   y.    ST.   MARYS   GRAIN  CO. 
(No.  207B7J* 

(Sapnme  Court  of  Kansas.   April  7, 1917.) 

(SyUabut  &y  tk«  Court.) 

1.  Saus   «Es»404^IbuiiDixs   or  Buxkk— 

SaOBTASE. 

.  The  provIaioDs  of  section  8510  ctf  the  Gen- 
eral  Statutes  of  1915  relating  to  bills  of  lading 
and  the  llabilit;  thereunder  at  railvay  CMn- 
panies  do  not  preclude  the  buyer  of  grain  frcsn 
recovering  against  the  seller  for  a  uiortage  in 
the  amount  paid  for. 

[E>3.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1146.] 

2.  Gabnishmznt  ®=»8S—AsnDATiT— Waives 
ow  Defect. 

An  affidavit  for  garnishment  instead  of  stat- 
ing that  the  defendant  had  no  proiiert^  liable  to 
execution  sufficient  to  satisfy  the  plaintifTs  de- 
mand,  as  required  by  section  7121  of  the  Geu' 
eral  Statutes  of  1915  (Code  av.  Proc.  f  229), 
stated  that  it  had  "do  property  liable  to  ex- 
ecution sufficient  to  satisfy  the  plaintifrs  de- 
mand in  this  [Shawnee]  county."  Held  that, 
as  the  defendant  voluntarily  appeared  and  with- 
out objection  gave  bond  releasing  the  property 
attaciied,  it  cannot  now  be  heard  to  question 
the  valiitity  of  the  garnishment  affidavit 

[Ed.  Note.— For  other  cases,  see  Qamidunoit, 
Cent  Dig.  {§  160-166.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  A  S.  Bennett,  doing  business  as 
the  Bennett  Commission  Company,  against 
the  St.  Marys  Grain  Company,  with  cross- 
petition  by  defendant  Judgment  for  plaintiff 
and  for  defendant  on  Its  cross-petition,  and 
plalutlCC  appeals.  Remanded,  with  dlrec* 
tlons  to  modify  the  judgment 

Eugene  S.  Qulnton,  of  Top^,  for  appel- 
.  lant.  Manrice  Murphy,  ot  St.  IfaTTs,  for  ap- 
pellee. 

WEST,  J.  The  plalntlfE  sued  to  recorer 
o«t  a  wiittoi  otmtract  hy  the  terms  ot  whldi 
the  defendant  was  to  furnish  flre  ears  of 
wheat  to  be  delivered  and  weighed  at  Kansas 
City.  It  was  aU^ed  that  the  d^tendant  drew 
a  draft  tm  the  plaintiff  tor  960.90  more  than 
the  wheat  came  to,  which  plaintiff  paid  be- 
lieving that  the  draft  repreaoited  the  actnal 
amount  of  wheat  so  delivered  and  wei^ied. 
The  Juiy  found  In  accordance  with  these  al- 
legations and  awarded  f60.90  on  account 
thereof,  which  the  court  subtracted  from 
the  amount  of  the  verdict,  from  which  order 
of  subtraction  the  plaintiff  appeals. 

The  d^endant  by  way  of  cross-petition 
claimed  damages  for  gamlabing  the  railway 
company  and  stopping  two  cars  of  wheat, 
whl^  the  defendant  gave  bond  to  r^ease. 
Hie  Jnty  found  in  favor  of  the  defendant  on 
this  matter  and  allowed  ?59  therefor.  This 
was  approved  by  the  trial  court  and  is  as* 
signed  as  error  by  the  plaintiff. 

[1]  The  disallowance  of  the  first  Item  Ig 
sought  to  be  Justified  under  section  8010  of 


the  General  Statutes  of  1015,  providing  that 
each  railway  company  shall  be  required  to 
give  to  any  one  delivering  grain  for  transpor- 
tation a  tdll  of  lading  in  duplicate,  stating 
the  exact  number  of  bushels  or  pounds  of 
grain  by  whom  delivered  and,  to  whom  con- 
signed, that  thereafter  the  railway  company 
shall  be  responsible  to  the  consignee  named  In 
the  bill  of  lading  for  the  full  amount  of 
such  grain  until  it  shaU  ahow  that  It  has 
delivered  the  whole  amount  thereof,  and  that: 
"In  any  action  hereafter  brought  against  any 
railway  company  for  or  on  account  of  any  fail- 
ure or  neglect  to  deliver  any  such  grain  *  •  • 
to  the  consignee,  or  his  heirs  or  assigns,  either 
duplicate  of  such  bill  of  lading  shall  be  conclu- 
sive proof  of  the  amount  of  audi  grain  *  *  .* 
so  received  by  anch  railway  company." 

Weber  v,  BaUway  Co.,  69  Kan.  611,  77 
Pac.  533,  holding  that  the  right  to  recover 
from  a  railway  company  for  loss  of  grain 
delivered  to  it  for  transportati«i  is  e^ressly 
restricted  to  the  consignee,  his  heirs  or  as- 
signs, is  dted.  Tbe  expresdon  in  the  <q^on 
that  the  only  persons  authorized  to  maintain 
tike  action  were  the  consignees  is  called  to 
our  attrition,  but  both  the  decision  and  the 
expression  had  reference  to  an  action  brought 
against  the  railway  company,  and  not  against 
the  consignor.  Harold  v.  Railway  Co.,  93 
Kan.  466, 144  Pac.  823,  relied  on  as  final  and 
plenary  authority,  was  also  a  case  brought 
against  the  carrier  and  not  against  the 
shipper. 

l>oabtle&8  tiie  buyer  could  have  sued  the 
railway  company  In  this  case,  but  no  reasffli 
is  apparoit  why  he  might  not  with  equal 
propriety  sue  the  seller  as  he  did.  The  stat- 
ute In  question  adds  to,  but  does  not  detract 
from,  the  rights  of  the  buyer  In  respect  tb 
an  action  for  shortage. 

[2]  The  alleged  wrongfulness  of  the  gar^ 
nlshment  Is  founded  on  the  ftict  that  In  the 
affidavit  It  vras  stated  not  as  the  statute 
provides,  that  the  defoidant  had  no  property 
liable  to  execution  sufficient  to  satisfy  tlw 
piaintlte's  demand,  while  it  had  snffldrait 
property  in  Shawnee  county.  It  Is  plausltdy 
and  forcibly  argued  that.  If  the  defendant 
had  suidclent  property  In  an  adjoining  coun- 
ty subject  to  execntloB,  it  should  not  be  sub- 
ject to  garnishment  In  this  county. 

This  interesting  point  need  not  be  passed 
upon  for  the  reason  that.  Instead  of  making 
this  contention  at  the  right  time  and  in  the 
right  court,  the  defendant  appeared  volun- 
tarily and  gave  bond  which  released  the 
wheat.  Having  therefore  treated  the  affida- 
vit as  sufficient  instead  of  assailing  It  for  non- 
compliance with  the  statute,  it  is  too  late  for 
the  defendant  to  attack  It  now.  6  0.  J.  33a 

The  plaintiff  was  entitled  to  his  $60.00. 
The  defendant  Is  not  entiUed  to  the 

There  were  other  Items  involved  In  the  case 
of  which  no  complaint  Is  made. 

The  cause  Is  remanded,  with  directions  to 
modify  the  Judgment  allowing  the  plaintiff's 
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claim  for  f60.90  and  dlsaUowtng  the  defend- 
ant's claim  tor  9B9.  AU  the  Justices  cm- 
curring. 


WIIjLIAMS  T.  ATCHISON,  T.  &  S.  IP.  BT. 
00.  (No.20785.)* 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Byllabu*  hp  the  Court.) 

1.  Neowqence  <8=>142  —  Vbbdict  —  Special 
Findings — Ktfect. 

"Where  a  recovery  is  soi^ht  by  reaaon  of 
several  negligent  acts  of  the  defendant  and  the 
jury  in  answer  to  a  special  question  flnda  tihat 
the  n^ligence  upon  whlrfi  tboy  base  thor 
verdict  ia  a  certain  sinEle  act  of  the  defendant, 
the  finding  in  effect  acquits  the  defendant  of 
every  charge  of  negligence  alleged  in  the  peti- 
tion or  mentioned  in  the  evidence  except  the 
one.  specifically  designated  in  the  finding." 
Eobcrts  v.  Railway  Co.,  98  Kan.  705,  161  Pac. 
590,  Syl. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  400-403.] 

2.  Railkoads  «=»33T(5)— CEOBBiwa  Aooident 
— NsaUGBIfCE— Pboxotaix  Caubi. 

In  an  action  to  recover  fw  the  death  of  a 

person  killed  at  a  railway  crossing  where  the 
negligence  relied  upon  ia  the  failure  of  the  de- 
fendant to  sound  the  whistle  80  rods  from  the 
crOHBinE,  the  rule  is  applied  as  In  A.,  T.  &  S. 
F.  E.  Co.  V.  WaU,  40  Kan.  433,  19  Paa  787. 
and  in  Railway  Co.  v.  Judah,  65  Kan.  474,  70 
Pac.  346,  tha.t,  as  deceased  knew  the  train  was 
approaching,  ^e  needed  no  notice  of  the  fact, 
and  the  omiasicMi  to  sound  the  whistle  will  not 
create  a  liability  against  the  railway  company 
when  such  omission  or  neglect  of  duty  was  not 
the  proximate  cause  of  the  injury. 

riM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1094.] 

Appeal  from  District  Court,  Gray  County. 

Action  by  Maud  Williams  against  the 
Atchison,  Topeka  &  Santa  F^  Railway  Gom- 
'  pany.  Judgment  for  plalntUE,  and  defendant 
appeals.  Reversed  and  cause  remanded,  with 
Erections  to  enter  judgment  on  the  special 
flndlDBS  in  defendant's  favor.' 

W.  R.  Smith.  O.  J.  Wood,  A.  A,  Scott,  and 
Harlow  Hurley,  all  of  Topeka.  and  William 
Osmcmd,  of  Great  Bend,  for  appellant  Rell- 
ban  &  Bellhan,  of  Smith  Center,  for  appellee. 

PORTEB,  J.  On  December  22,  1M4,  Jew- 
ell Nels(m,  a  girl  of  17,  while  driving  to 
school  was  killed  at  a  grade  crossing  by  a 
passenger  train  of  the  defendant.  Her  moth- 
er brought  this  action  to  recover  damages  tor 
the  loss  of  her  daughter's  services.  There 
was  a  general  Terdlct  in  plaintUTs  favor  for 
f2.500  damages.  The  court  overruled  defend- 
ant's motion  for  judgment  on  the  specdal 
findings,  and  gave  judgment  on  tbe  verdict. 
The  defendant  appeals. 

The  deceased  lived  with  her  mother  and 
stepfather,  Hugh  Williams,  on  a  fann  in 
Gray  county.  Sbe  attended  school  at  Ingalls, 
three  miles  distant,  driving  each  morning  In 
a  one-horse  buggy.  The  petition  alleged  that 
the  horse  was  "a  gentle  ftmily  horse"  not 
afraid  of  trains.  About  7:45  a.  m.,  deceased 


started  for  sdiool.  The  morning  was  cold 
and  cloudy,  and  a  heavy,  low  fOg  hung  over 
the  ground  which  was  covered  with  snow. 
Def^ant's  track  la  soutti  ct  the  honse,  and 
to  reach  the  crossing  deceased  had  to  travel 
150  feet  wM,  then  GO  feet  south  to  the  pub- 
lic road,  than  southeast  125  feet  After  leav- 
ing the  house,  her  view  of  the  track  until  she 
arrived  at  the  public  road  was  more  or  less 
obscured  by  a  number  of  cottonwood  trees. 
The  petition  alleged  that  after  deceased  had 
reached  t±ie  public  road,  and  when  about  25 
feet  from  the  crossing,  she  stopped  her  horse 
and  observed  the  approach  of  the  train  from 
the  west ;  that,  after  her  horse  had  stopped, 
the  engineer,  without  any  necessity  therefor, 
willfully,  wantonly,  and  negligently  blew  the 
whistle  In  short  sharp  blasts  in  an  unusual 
manner,  at  a  point  about  150  feet  west  of  the 
crossing,  negligently  frightening  the  horse 
and  causing  it  to  leap  forward  upon  the 
track  In  front  of  the  train;  and  that,  before 
she  could  urge  the  horse  over  tbe  track,  the 
train  running  at  a  high  and  reckless  speed 
struck  and  killed  her.  It  alleged  that  the 
engineer  failed  to  blow  the  whistle  or 
sound  any  signal  at  the  whistling  post  80 
rods  west  of  the  crossing  as  required  by  law, 
and  that  by  reason  thereof  deceased  was  un- 
able to  hear  tbe  train  until  It  was  almost 
upon  her.  There  was  a  further  charge  of 
negligence  In  having  the  engine  In  bad  re- 
pair so  that  leaking  steam  escaped  In  large 
quantities,  obscuring  the  engineer's  view  of 
the  deceased  while  she  was  approaching  the 
track.  In  addition  to  the  actual  damages 
sustained  punitive  damages  were  asked  on 
account  of  the  vrlllful  and  wanton  acts  of 
the  defendant 

The  opening  statement  of  the  plaintiff  fol- 
lowed the  allegations  of  the  petition.  Tbe 
stepfather  of  Jewell  Nelson  testified:  That 
he  was  looking  from  the  bouse  just  before 
she  was  struck;  he  saw  the  train  when  it 
was  about  80  rods  west  of  the  crossing;  he 
knew  It  was  the  train,  although  it  was  en- 
veloped In  steam;  It  was  moving  fast;  be 
looked  and  saw  the  girl  stop  near  the  track. 
Mrs.  Abbott,  a  sister  of  deceased,  testified 
that  after  Jewell  left  the  house,  the  8tei>- 
father  said  the  train  was  coming  and  had 
not  whistled,  and  be  rushed  out  of  the  house. 
The  witness  was  near  a  window,  and  looking 
out  saw  Jew^ 

"She  was  driving  on  a  walk ;  she  looked  at 
the  train,  and  then  she  stopped;  she  brought 
the  horse  to  a  complete  stop,  and  it  was  stand- 
ing there.  They  didn't  whistle  at  the  whistling 
post,  but  after  they  were  about  200  or  250  feet 
from  the  crossing  they  began  whistling  sharp 
blasts,  and  this  frightened  the  horse,  and  he 
lunged  forward.  I  saw  it  Jump.  He  started 
right  south  on  the  road  and  ran  right  on  the 
track.  At  the  time  they  started  blowing  the 
whistle  she  was  standing  still,  the  horse's  head 
was  E^<^bly  20  or  25  feet  frcHn  the  crossinB." 

On  cross-examination  this  witness  testlfled 
as  follows : 
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"After  she  ttopped,  tiie  horse  went  about  20 
or  26  feet,  and  it  just  sot  aeron  tbe  tetOa, 
At  first.  Jewell  Beeraed  to  Rind  of  i^uU  back,  and 
then  riie  began  jast  kind  of  whippmg  the  horse. 
The  horse  was  od  the  jump,  going  just  as  tight 
as  it  could,  and  she  wae  woipping  It  to  make  it 
go  a  Uttle  faater.  *  ♦  *  The  hoiae  jiuvped  at 
the  first  blast  of  the  whistle.  «  •  •  I  ihould 
judge  the  eogloe  was  250  feet  away  «hen  It 
first  blew  tiw  whistle." 

These  ^tnesses  had  teetlfled  before  the 
coroner's  Jury  and  had  made  statements  to 
a  claim  adjuster  of  the  defendant  shortly  aft- 
er the  acddent,  and  the  defense  offered  In 
evidence  the  testimony  taken  at  the  Inqnest 
and  testimony  of  the  company's  clabn  adjust- 
er as  to  statements  made  to  him  the  st^ 
father,  for  the  puipose  of  contradicting  the 
accpnnt  of  the  accident  as  s1t«i  at  the  trial. 
The  engine  crew  In  charge  of  defendanlfs 
train  testified  that  the  crossing  whistle  was 
blown  at  the  post  80  rods  west  of  the  cross- 
ing. The  engineer  testified  that  from  his  po- 
sition In  Uie  cab  he  cUd  not  see  the  boggy 
until  after  the  accident;  that  then  was 
nothing  to  prevent  a  person  frtHn  seeing  the 
train  on  that  morning  for  a  distance  of  a 
mile  or  more  from  the  crossing;  that  he  gave 
the  warning  signals  whMi  the  fireman  spohe 
to  him  of  the  danger. 

The  Jury  returned  the  ft^owlng  special 
findings: 

"(1)  If  you  find  for  th^  plaintiff,  th«i  state 
wherein  Uie  defendft&t  was  negligent.  Failed 
to  whistle  at  the  signal  post. 

"(2)  \Vr8  not  the  track  of  the  defendant  for  a 
mile  or  more  west  of  the  crossing  stni^ht  and 
on  ground  nearl;  level?  Tes. 

"(3)  Could  not  a  person  as  soon  a»  he  en- 
tered upon  the  right  of  way  have  an  unob- 
structed view  of  the  track  for  a  mile  or  more? 
No,  because  of  tog. 

"(4)  Bow  far  vest  ooold  a  person  located  24 
feet  north  of  the  right  of  way  line,  on  the  high- 
way crossing  the  railroad,  see  the  tracks,  or  a 
train  on  the  san>e?    Six  hundred  feet. 

"(5)  Hid  the  deceased  stop  on  the  road  be- 
fore going  across  the  track?  Yes. 

"(,6)  When  and  where  did  the  deceased  first 
become  aware  of  the  approach  of  the  train? 
Just  before  She  stopped  about  30  or  25  feet 
north  of  the  track. 

"(7)  What,  if  anything,  prevented  her  from 
seeing  the  train,  when  she  was  20  or  more  feet 
north  of  the  right  of  way?  Obstructed  by  tree 
and  also  by  fog. 

"(S)  Did  the  deceased  look  and  listen  for  an 
approaching  train,  as  soon  as  she  reached  a 
position  where  she  might  have  known  of  its  ap- 
proBch.  Tes. 

"(9)  What,  if  anything,  ^evented  bo'  fnmi 
doing  so?  Nothing. 

"(10)  Did  the  engineer,  as  soon  hb  he  was 
aware  of  the  approach  of  the  deceased,  blow  an 
alarm  and  apply  the  air  to  hk  train?  He  blew 
the  alarm  and  applied  the  air  as  soon  as  he  be- 
came aware  of  danger. 

"(11)  Did  the  engineer  give  the  crossing  i^nal 
as  he  passed  the  signal  post?  Na" 

[1]  1.  The  Jury  found  that  the  deceased  be- 
came aware  of  the  approach  of  the  train  Just 
before  she  stopped;  that  she  stopped  her 
horse  at  the  distance  of  20  or  25  feet  north 
of  the  crossing.  They  found  that  the  defend- 
ant's negligence  was  Its  failure  to  blow  the 
whistle  at  the  signal  post  80  rods  west  of  the 
croedng,  and  under  repeated  dedans  of  this 


2ei 

court  the  specific  finding  excludes  all  other 
claims  of  negligence  except  the  failure  to 
sonnd  the  ooasing  whistle.  Ballway  Oo.  t. 
Both,  80  Kan.  762,  766,  104  Pae.  849 ;  Tecza 
T.  SuIiA)erger  &  S<hi8'Co.,  92  Kan.  07,  98,  140 
Pac  105;  Adams  v.  Railway  Co.,  93  Kan. 
475,  481,  144  Pffic.  909 ;  Lend  v.  Railroad  Co., 
95  Kan.  441,  445,  148  Pac.  612;  Spinden  v. 
Railway  Co.,  95  Kan.  4fJ4,  479,  148  Pac.  747 ; 
PulUn  T.  Hallway  Go.,  96  Kan.  165.  173,  150 
Pac.  604 ;  Case  v.  Tookom,  Oft  Kan.  203.  2S6. 
161  Pac.  642. 

The  moBt  reo»it  case  Erectly  in  point  Is 
Roberta  v.  Railway  Co.,  98  Kan.  706, 161  Pa& 
680,  the  syllabus  of  which  reads: 

"Where  a  recovery  is  sought  hy  reason  of 
several  negligent  acts  of  the  defendant,  and  the 
Jury  in  answer  to  a  wecial  question  finds  that 
the  negligence  upon  wnich  they  base  their  ver> 
diet  Is  a  certain  single  act  of  toe  defendant,  the 
&tdisg  in  effect  acquits  the  deC«ulant  of  every 
charge  of  negligence  alleged  in  the  petition  or 
mentioned  in  the  evidence  vxespt  the  one  spe- 
cifically designated  in  the  finding." 

'  In  Adams  r.  Ballway  Oo.,  93  Kan.  481. 144 
I^c.  1001,  supra,  it  was  said: 

"The  defendant  had  the  right  to  know  from 
the  jury  itself  the  fault  or  faults  attributed  to 
it,  if  it  were  found  to  be  at  fault.  Cole  v.  Bail- 
way  Co.,  02  Kan.  132,  135,  139  Pac.  1177,  and 
cases  cited  in  the  opinion." 

To  the  same  effect,  see  Broadhead  v.  Ball- 
way  Co.,  97  Kan.  222,  156  Pac.  20. 

[2]  2.  The  plaintiff  can  recover.  If  at  all, 
only  on  the  ground  that  defendant  was  neg- 
ligent In  Its  failure  to  sound  the  signal  at 
the  whistling  post  80  rods  west  of  the  cross- 
ing, and  because  that  negligence  could  not, 
under  the  admitted  facts,  have  been  the  prox- 
imate cause  of  the  'injury,  the  defendant  was 
entitled  to  Judgment  on  the  special  findings. 
Inasmuch  as  the  purpose  of  requiring  a  sig- 
nal In  such  cases  is  to  give  warning  of  the 
approach  of  trains,  it  has  been  held  that, 
when  a  traveler  about  to  cross  a  railroad 
track  knows  a  train  is  approaching  the  cross- 
ing and  Is  in  a  place  of  safety,  he  has  all  the 
notice  of  that  danger  which  the  required 
signal  by  whistle  or  bell  would  give  him; 
and  that  the  giving  of  the  warning  signal  Is 
as  to  him  unnecessary.  Railway  Co.  r. 
Judah,  66  Kan.  474,  70  Pac.  346,  and  cases 
dted  In  the  opinion.  See,  also.  A.,  T.  &  S. 
F.  R.  Co.  V.  Walz,  40  Kan.  433,  440,  19  Paa 
787,  790,  where  It  was  said: 

"Of  course,  if  the  plaintiff  knew  that  the  train 
was  coming,  he  needed  no  warning  of  that  fact; 
and  the  omission  to  sound  the  whistle  will  not 
create  a  liability  when  such  omission  or  neglect 
of  duty  did  not  in  any  way  contribute  to  the 
injury''— citing  A.,  T.  &  S.  F.  R.  Co.  v.  Morgan, 
31  Kan.  77, 1  Pac.  208. 

We  deem  It  wholly  unnecessary  In  this 
case  to  elaborate  upon  the  doctrine  of  proxi- 
mate cause.  The  finding  Is  that  the  deceased 
saw  the  approaching  train  when  she  was  at 
a  safe  distance  from  the  crossing.  She  was 
driving  an  old  and  gentle  horse.  Whether 
because  of  contradictious  between  the  testi- 
mony given  at  the  trial  by  some  of  plaintiff's 
witnesses  and  that  given  at  the  inquest,  or 
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for  some  other  reason,  the  Jury  appear  to 
have  discredited  the  claim  tiuit  the  deplor- 
able accident  was  caused  by  the  horse  be- 
coming frlghtraied  at  the  signal  giren  at  the 
crossing.  Tbey  found  that,  as  soon  as  the 
engineer  was  aware  of  the  danger,  be  blew 
the  alarm  and  applied  the  air  brakes.  The 
Jury  were  unwilling  to  find  that  the  engineer 
was  negligent  in  this  respect;  and,  of  course, 
he  was  doing  no  more  than  his  duty  and  a 
regard  for  human  life  required  him  to  do. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  on  the  special  find- 
ings in  defendant's  faror.  All  the  JusUoeB 
ccmcarrlng. 


BLAIR  V.  McQUART  et  aL  (No.  20963.)* 
(Supreme  Court  of  Kansas.    Feb.  10,  1917.) 

(SyUaiva  fry  the  Court.) 

L  PX.EADINO  ^=»195— Set-Off. 

Porsnant  to  the  petition  for  a  rehearing  in 
the  above-etTtitled  cause,  sectiou  3  of  the  sylla- 
bus is  modified  to  read  as  follows: 

"3.  In  an  answer  to  an  action  on  a  promis- 
sory note,  the  defendant  indorsers  pleaded  that 
they  had  furnished  materials  used  in  the  proper- 
ty of  their  codefeodant,  who  was  the  maker  of 
the  note;  that  the  plaintiff  holder  of  the  note 
and  the  defendant  maker  thereof  conspired  to 
induce  indorsers  to  for^o  their  riftht  to  a  lien ; 
that  the  plaintiff  and  their  codefendant  repre- 
sented to  the  indorsers  that  the  maker  of  the 
note  was  prosperous  and  financially  responsible, 
and  that  plaintiff  woold  give  them  the  cash  for 
the  note  m  lieu  of  their  claim  and  right  to  a 
lien;  that,  relying  thereon,  they  waived  their 
right  to  a  lien  and  indorsed  ^e  note  to  plaintiff, 
and  he  paid  them  the  cash  therefor;  that  the 
representations  as  to  the  fin'ancial  responsiluUty 
of  the  maker  were  false.  Beld  that,  as  against 
a  demurrer,  the  answer  sufficiently  pleaded  a 
set-off  based  upon  the  alleged  fraud  practiced 
upon  tbs  indcmera  by  the  plaintiff  bolder  and 
defendant  maker  of  the  note,  and  sufficiently 

Seaded  the  consequent  damage  sustained  by  tbe 
dorsera  by  tbe  sacrifice  ox  their  right  to  a 
Sen." 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  447,  448.] 

(Additional  Sytlahut  by  EdUorial  BHaff.) 

2.  Justices  of  the  Peace  €=>00— Pleading — 
Vebification. 

In  an  action  originating  in  the  court  of  a 
justice  of  the  peace  no  writtm  pleadings  of 
any  sprt  are  necessary. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  306.] 

3.  Appeal  and  Ebrob  $=:3S32(4)~-REnEABiNO 
—Vebification  of  Answeb. 

On  a  petition  tor  reheariug  in  tbe  appellate 
court  it  i»  too  late  to  Grst  raise  the  question 
that  defendants'  answer  was  not  verified,  when 
it  w*as  not  disclosed  by  the  arguments  nor  In 
the  brief  when  the  case  was  presented,  and 
where  the  record  does  not  show  that  it  was 
raised  in  the  justice  or  district  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3221.] 

On  rehearing.  Syllabus  3  of  former  opin- 
ion modified,  and  petition  for  rehearing  de- 
nied. 

For  foraier  opinion,  see  162  Pac.  1173. 


DAWSON,  J.  The  petition  for  a  rehear- 
ing has  been  carefully  considered.  Our  view 
as  to  the  merits  of  the  set-off  pleaded  by 
Junkins  &  Son  la  not  shaken  thereby,  and  It 
needs  no  further  discussion. 

[2]  It  is  now  suggested  for  the  first  time 
that  the  answer  of  Juuklns  &  Son  was  not 
verified  under  section  110  of  tbe  Civil  Code 
(Gen.  St  1909,  S  5703).  To  this  there  are  two 
answers,  either  of  which  Is  sufficient  The 
action  originated  in  the  court  of  a  Justice 
of  the  peace,  where  no  written  pleadings  of 
any  sort  were  necessary.  German  v.  Rltthie, 
9  Kan.  106;  Wagstaff  v.  Challiss,  29  Kan. 
505;  Baugfaman  v.  Hale,  45  Kan.  453.  syl. 
par,  2,  25  Pac  856;  Coal  Co.  v.  Brick  Co., 
52  Kan.  747,  35  Pac.  810.  See.  also,  Hart  t. 
Haynes,  96  Kan.  262.  264.  150  Pac.  530. 

[3]  The  other  equally  obvious  answer  to 
this  contention  Is  that  It  is  too  late  to  raise 
the  question  for  the  first  time  on  a  petition 
for  a  r^earlng  In  the  appellate  court  when 
it  was  not  disclosed  by  the  arguments  nor 
In  the  brief  when  tbe  case  was  presented, 
and  when  the  record  does  not  show  that  it 
was  raised  In  the  Justice  court  or  in  the  dis- 
trict court  If  this  questloa  had  been  raised 
in  either  of  the  lower  courts,  It  would  have 
been  the  duty  of  the  court,  In  furtherance  of 
Justice  (Stanley  v.  Farmers'  Bank.  17  Kan. 
592).  to  permit  the  pleading  to  be  verified 
at  the  time  (Emery  V.  Bennett,  97  Kan.  400, 
402,  155  Pac.  1075). 

[1]  One  ciitldsm  of  our  decision  is  meri- 
torious. Section  3  of  the  syllabus  recites 
the  facts  pleaded  as  If  tbey  were  the  facta 
proved.  This  section  will  be  modified  to 
show  that  they  are  only  assumed  to  be  true 
for  the  purpose  at  testing  tha  propriety  ot 
the  demurrer. 

JOHNSTON,  a  Jh  and  BUBOH.  MASON. 
PORTER.  WBST.  and  UABSEULLL,  JJ.. 
concurrlng- 

DAWSON,  J.  (omcarring  specially).  TbB 
provisions  ot  tbe  Civil  Code  require  ttiat  a 
demurrer  shall  ^ledfy  distinctly  the  grounds 
of  objection  to  a  lAeading.  It  seems  Impos- 
sible toe  some  lawyers  and  some  courts  to 
treat  these  provisions  In  good  faith — a  lin- 
gering tendency  of  tbe  time  when  a  lawsuit 
was  merely  a  game  of  skill  and  gave  little 
concern  to  the  paramoont  consideration  of 
administering  justice.  A  blind  obJecti<«i  to 
a  pleading  that  the  facts  recited  therein  do 
not  constitute  a  cause  of  action  or  defense 
does  not  apprise  the  guileless  and  nnakillfiil 
that  the  only  thing  wrong  with  their  plead- 
ing is  the  want  ot  a  verification.  The  de- 
murrer should  specifically  point  out  the  de- 
fect, so  that  It  may  supplied  If  the  defense 
is  bona  fide,  and  so  that  tbe  case  may  be 
summarily  concluded  if  It  is  not.  The  pen- 
alties for  perjury  wUl  be  likely  to  restrain 
the  positive  verification  of  a  pleading  which 
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redtes  a  mere  tlssae  of  telsetaoods.  TblB 
was  the  purpose  of  tbe  Berlsed  Code  (section 
110),  and  it  was  never  desi£iied  as  a  mere 
trap  to  catch  the  unwary. 


MACKIE  et  al.  v.  GRAND  LODGE  A.  O.  U. 
W.  OF  KANSAS.   (No.  20191.) 
(Supreme  Court  of  Kansas.  April  7, 1917.) 

(Byllabut  by  the  Court.) 

1.  APPIAL  and  EbBOB  «=9l(Mi6(l)— HAB1CI.E8B 
EBB0B-"EXCI.UBI0If  OF  EVIDENCE. 

Where  a  demurrer  to  evidence  la  sustained, 
error  In  excIudlDK  material  and  competent  evi- 
dence  will  compel  a  reversal  of  tbe  Judgment  if 
the  evidence  excluded,  together  with  that  admit- 
ted, is  BufBcient  to  make  a  prima  facie  ease  as 
against  the  demurrer. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Grror,  Gent.  Dig.  H  418T.  4191,  ^SSffQ 

(Additionai  ByUahua  hv  Editorial  Btaff.f 

2.  Death  <S=>2(1)— Unexfx.aineo  AnsEncK— 
Effect. 

^e  unexplained  absence  of  an  insured  with- 
out an^  showing  that  nothing  had  been  beard 
from  him  since  bis  disappearance,  and  without 
arty  ehowing  that  an;  eSort  had  been  made  to 
ascertain  his  whereabouts  was  not  sufficient  to 
prove  his  death. 

[Ed.  Note.— For  other  eases,  aee  Death,  Oent 
Dig.  «  1.2.] 

Appeal  from  District  Ooort,  Lyon  Oonnty. 

Action  hy  Frank  J.  Mat^ie  and  others 
against  tbe  Grand  Lodge  of  Ancient  Order 
at  Dnited  Workmen  of  Kansas.  Judgment 
for  defendant,  and  plalntilfe  appeaL  Bevers- 
ed,  and  new  trial  ordered. 

Dennis  Madden,  of  Emporia,  for  appellants. 
*  Edgar  Bennett,  of  Washington,  Kan.,  for  ap- 
pellee^ 

MARSHALL,  J.  In  this  case,  the  plain- 
tiffs seek  to  recover  on  a  b^eflciary  certlflcate 
Issued  1^  the  defendant  to  William  Ma<^. 
The  petition  alleged  that  William  MaAle 
was  a  member  of  tbe  defendant  order ;  ttiat 
tbe  order  bad  issued  to  bim  a  beneficiary 
certificate  payable  at  his  deatb  to  tbe  plain- 
tiffs  as  beneficiaries ;  that  on  tbe  28d  day  of 
Almost,  1904.  William  Hackle  disappeared 
from  hJs  borne  and  family,  and  since  that 
time  has  been  unheard  of,  and  his  where- 
abonts  bare  been  unknown,  although  diligent 
search  and  Inquiry  have  been  made  by  tbe 
plaintiffs  and  the  defendant;  that  William 
Mackle  died  on  or  about  the  23d  day  bf  Au- 
gust, 1911 ;  that  prooC  of  bis  deatb  was  made 
to  the  deCendant  and  payment  of  tbe  cerUfi- 
cate  refused ;  that  the  dues  and  assessments 
on  the  certificate  were  paid  by  the  plaintiffs 

to  the  day  of  ,  1906;  that  tbe 

defendant  thea  refused  to  accept  any  further 
paymento  from  tbe  plaintiffs;  and  that  the 
plaintiffs  have  bem  ready  and  willing  to  pay 
all  dues  and  assessments. 

Judgment  was  rendered  In  favor  of  tbe  de- 
fendants on  a  demurrer  to  the  plaintiffs*  evi- 
dence. From  this  Judgment  the  plaintUBs 
Frank  J.  Hackle  end  May  Lewis  appeal.  The 

dtsnFor  other  oases 


cause  was  tried  on  October  18, 1913,  before  B. 
S.  Spencer,  Judge  pro  tern.  The  plaintlffs- 
evldence  tended  to  show  the  following  facts : 
That  William  Mackie  was  a  member  of  the 
defendant  organization,  and  that  a  beneficiary 
certificate  had  been  Issued  to  him  payable  to 
the  plaintiffs;  that  William  Mackie  disap- 
peared from  his  home  on  August  23,  1904; 
that  thereafter  the  dues  and  assessments 
were  paid  by  the  plaintiffs  until  July,  1905, 
and  by  the  local  lodg^  until  August,  1905; 
that  an  arrangement  was  then  made  with  the 
cheers  of  the  local  lodge  by  which  it  would 
pay  the  does  and  assessments  imtil  some 
time  later ;  that  an  assessment  became  due 
on  September  28, 1905,  but  that,  prior  to  that 
time,  and  after  the  arrangement  with  the  of- 
ficers of  the  local  lodge  bad  been  had,  the 
grand  master  of  the  defendant  wrote  the  of- 
ficers of  tbe  local  lodge  telling  them  not  to 
accept  any  more  dues  or  assessments  on  this 
certificate  from  any  one  except  William 
Mackie  or  some  one  authorized  by  him  to  pay 
them ;  and  that,  thereafter,  tbe .  officers  of 
the  local  lodge  refused  to  receive  any  further 
dues  or  assessments,  although  payment  there- 
of was  tendered. 

A  further  trial  of  tbe  cause  was  then  post- 
poned. It  was  resumed  on  the  2d  day  of  No- 
vember, 1915,  when,  the  plaintiffs  requested 
leave  to  file  an  amended  petition.  This  leave 
was  refused  on  the  following  grounds,  as 
stated  by  the  trial  court.: 

"The  trial  of  this  cause  began  October  10, 
1913 — two  years  ago.  Tbe  plaintiffs  introduc- 
ed all  their  evidence,  then  asked  tbe  court  to  ad- 
journ tbe  hearing  and  give  them  a  little  more 
time  to  bring  in  some  aoditional  evidence,  which 
request  was  granted.  Nothing  more  has  been 
done  in  the  case  until  leave  to  file  amended 
pleading  wag  asked  a  short  time  ago.  Tbis  is 
not  an  application  to  amend  to  conform  to  tbe 
facts  proven,  but  an  attempt,  after  the  close  of 
plaintiS's'  evidence  on  trial  to  frame  new  issues. 
There  has  been  no  diligence  exercised,  and  no 
showing  of  any  kind  to  excuse  tbe  laches." 

After  leave  to  file  the  amended  petition,  bad 
been  refused,  tbe  plaintiffs  offered  to  Intro- 
duce evidence  to  prove  that  William  Mackie 
bad  not  been  heard  from  since  bis  disappear- 
ance ;  that  bis  whereabouts  bad  not  been  as- 
certained; that  letters  of  inquiry  bad  been 
sent  to  all  bis  known  rtiatlves  and  acQualnt- 
ancea ;  and  that  they  bad  answei'ed  that  they 
bad  not  heard  of,  and  did  not  know,  bis 
.whereabouts.  The  plaintiffs  also  offered  evi- 
dence to  prove  that : 

"William  Mackie  left  a  note  in  writing  at 

the  time  of  his  departure  on  the  center  table  in 
the  sittine  room  of  bis  residence,  directed  to  his 
wife,  on  the  said  23d  day  of  August,  1004,  stat- 
ing that  it  was  better  for  her  to  be  without  him, 
and  that  by  the  time  she  received  the  note  be 
would  be  where  the  trials  and  sorrows  of  tbis 
life  would  be  no  more,  and  expressed  the  hope 
that  God  would  forgive  bim  for  what  he  bad 
done;  to  tell  Mr,  Gibson  to  pay  bis  note,  and 
tbe  note  la  the  Americus  Bank,  and  give  the 
surplus  to  bis  wife,  and  not  to  give  anytbine  to 
bis  bad  boy,  as  he  was  tbe  cause  of  his  bad  lif6 ; 
expressing  good-bye  to  bis  wife,  with  a  boxM 
that  they  would  meet  in  heaven." 


I  sune  topic  and  KBIT-NUllBBB  In  all  K«-Numbered  Digests  and  lapsus 

Digitized  by  Google 


26i 


164  FAGinO 


BBFOBTBB 


(Kan. 


[1.21  Olfen  of  othet  material  and  com- 
petent evidence  were  made,  all  of  whkSi  was 
exclud^.  Of  this  complaint  Is  mada  The 
coart  sustained  a  demurrer  to  the  plalntUh' 
evidence.  As  to  the  evldenoe  that  had  been 
admitted,  the  demurrer  was  probably  rightly 
sustained,  because  ttiat  evidence  did  not  tend 
to  show  that  WUllam  Mackle  had  not  hem 
heard  fnnn  since  his  disappearance,  and  did 
not  tend  to  show  that  any  Inquiry  had  been 
made  to  ascertain,  or  that  the  plaintiffs  did 
not  know,  his  whereabouts.  The  un«cplalned 
absence  of  William  Mackle,  without  any 
showing  that  nothing  had  been  heard  from 
him  since  his  disappearance,  and  without  any 
showing  that  any  effort  had  been  made  to 
ascertain  bis  whereabouts,  was  not  sufficient 
to  prove  his  death.  Byan  v.  Tudor,  31  Kan. 
366,  2  Z^c.  797;  Modern  Woodmen  v.  Oer> 
dom,  72  Kan.  391,  82  Pac.  1100,  2  L  R.  A. 
(N.  S.)  809,  7  Ann.  Cas.  S70 ;  Renard  v.  Ben- 
nett, 76  Kan.  848,  93  Pac.  261.  14  Ann.  Gas. 
240 ;  Caldwell  v.  Modem  Woodmen,  89  Kan. 
11,  130  Pac.  042 ;  13  Gyc.  297-301. 

The  evidence  offered  was  material,  and 
should  have  been  received.  It  was  error  to 
exclude  it  If  it  had  been  admitted,  a  pri- 
ma facie  case  on  behalf  ot  the  plaintiffs 
would  have  been  proved. 

For  the  error  In  excluding  the  evidence  of- 
fered, the  Judgment  is  reversed,  and  a  new 
trial  Is  ordered.  All  the  Justices  c<mcurrlng. 


GORBETT  V.  GOHE^  et  aL  (No.  20791) 
(Supreme  Court  of  Kansas.   April  7,  1017.) 

(St/Uabua  by  the  Oourt.} 

PtTBLic  Lands  <^='54(2)  —  Island  School 
Lands— Pbopbietoesuip—Theoby  of  Cask. 
The  proceedings  examiaed,  aod  Keld  to  dis- 
cl(we  no  miscoDception  ot  law  on  the  part  of  the 
court  in  Btatini?  dndings  of  fact.  Beld  further, 
the  findings  were  sustained,  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  g  153.] 

Appeal  from  District  Court,  Kearny 
County. 

Action  by  Jacob  Corbett  against  Edwin  S. 
Coben,  executor  of  the  estate  of  Jacob  H. 
Cohen,  deceased,  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Edgar  Foster,  of  Dodge  City,  for  appellant. 
Bertram  L.  Hart  and  B.  B.  Thorpe,  both  of 
Lakln,  and  Wm.  H.  Thompson,  Fred  Bobert- 
son,  and  T.  H.  Enderlln,  all  of  Kansas  City, 
for  H>pellees. 

BURGH,  J.  The  controversy  relates  to 
proprietorship  of  a  tract  of  land  lying  south 
of  what  was  Uie  north  bank  of  the  Arkansas 
river,  as  located  by  the  government  survey 
made  in  1873.  The  plaintiff,  by  virtue,  of  sur- 
vey and  settlement,  undertook  to  acquire  title 
to  the  tract,  a  portion  of  which  is  Island 
school  land,  and  the  remainder  of  which  he 
claims  as  accretions  to  the  islands.  The  de- 


fendants own  land  wtalcih  was  formerly 
bounded  on  the  south  by  the  north  bank  of 
the  river  as  originally  surveyed.  They  pro- 
tested the  plaintiffs  settlement  and  asserted 
ownership  of  the  tract  in  controversy,  except 
the  islands,  ))y  virtue  of  the  processes  of  ao 
option  to  and  reliction  trova  th^  shore.  The 
state  Intervened,  for  the  protection  of  .what- 
ever rights  It  might  have;  the  validity  or 
invalidity  of  the  plaintiff's  settlement  being 
a  matter  fOr  future  determination  should 
the  defendants'  claim  of  ownership  ftilL  The 
court  stated  findings  of  feet  and  conclusions 
of  law.  Judgment  was  rendered  that  the 
plaintiff  take  nothing,  and  that  the  defend- 
ants recover  their  costs.  The  contention  here 
is  that  the  court  misapplied  the  law  in  for- 
mulating its  findings  of  fact 

A  Jury  waB  called  to  answer  special  ques- 
tion3  submitted  to  them  by  the  court.  To 
assist  the  jury  in  answering  the  questions, 
the  court  properly  defined  the  terms  "island," 
"accretion,"  "reliction,"  and  "alluvium,"  and 
gave  graeral  directions  to  enable  the  jury  to 
make  intelligent  use  of  the  terms.  The  Jury 
heard  the  evidence,  viewed  the  premises,  and 
returned  findings  of  fact.  Tbo  court  set 
aside  the  findings  of  the  jury,  viewed  the 
premises,  and  made  the  following  findings: 

"First  That  at  the  time  the  United  States 
goremment  survey  of  section  15,  in  township  24 
south  of  range  35  was  made  in  1878  there  were 
within  the  banks  of  the  Arkansas  river  south  of 
the  meandered  north  bank  of  the  said  river  along 
section  15-— 24— 35  as  it  passed  through  said  sec- 
tion several  small  islands,  some  of  which  have 
since  disappeared  by  beiug  washed  away  by  the 
waters  of  the  said  river,  two  of  which  i^andg 
still  remain. 

"Second.  That  there  were  on  June  28,  1915, 
two  small  tracts  of  land  in  the  Arkansas  river 
south  of  the  north  bank  of  said  river  as  it  passes 
through  said  section  15—24—86,  whidi  were  en- 
tirely separated  from  the  north  bank  of  said  riv- 
er by  a  distinct  channel  of  said  river,  and  which 
at  one  time  had  been  Islands. 

"Third.  That  such  small  islands  were  south  of 
that  part  of  section  15—24—85  lying  north  of  tbe 
north  bank  of  said  river,  that  such  islands  were 
included  within  the  boundaries  of  the,  plat  filed 
herein  by  the  plaintiff,  and  that  such  islands 
were  entirely  separated  from  the  other  lands  in- 
cluded in  such  plat  by  a  distinct  cbannel  of  said 
river. 

"Fourth.  That  no  part  of  the  land  embraced 
in  the  survey  and  plat  or  claimed  by  the  plaintiff 
herein  lying  west  of  the  east  line  of  said  section 
15—24—35,  and  lying  south  of  the  north  bank 
of  said  river,  except  the  two  small  Islands  above 
meotioned,  were  ever  islands  in  the  Arkansas 
river  as  defined  in  section  9,  c.  295,  Laws  of  1913 
of  Kansas. 

"Fifth.  That  no  settlement  or  improvemoit  has 
been  made  by  the  plaintiff  herein  upon  any  land 
which  was  ever  an  island  in  the  Arkansas  river 
adjoining  or  lying  south  of  said  section  1^ 
24-35. 

"Sixth.  That  the  ImpxovemeDts  made  and  set- 
tlement claimed  by  the  plaintiff  upon  the  lands 
embraced  witbln  the  boundaries  of  the  plat  and 
survey  filed  herein  were  made  npon  the  land  be- 
longing to  the  estate  of  Jacob  H.  Oohen,  deceas- 
ed, and  were  made  upon  the  lands  which  were 
never  an  island  in  the  Arkansas  river. 

"Seventh.  That  the  lands  now  lying  between 
the  north  bank  of  such  small  islands  hereinbe- 
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fare  referred  to  and  the  north  bank  of  tbe  At- 
kuius  river,  throngb  saction  24 — Sli,  w 
meandered  by  the  TJnited  States  goTernment  sur* 
vcy  thereof,  bas  bees  added  by  accretion  and  re- 
liction to  that  part  of  section  16—24-86  lying 
AOTth  of  Baid  riTer." 

The  definition  of  the  word  "island"  con- 
tained In  the  statnte  referred  to  in  the  fourth 
finding  was  given  to  the  jury,  and  reads  as 
follows : 

"Tbe  word  'island,'  as  need  in  this  act,  means 
and  Bball  be  held-  to  be  a  tract  of  land  which  is 
entirely  surrounded  by  tbe  currmt  of  tbe  stream 
in  which  it  is  situated  when  at  its  ordinary  low 
stage."  laws  1918.  c.  286,  |  9. 

Following  this  definition  of  the  .word  "is- 
land," tbe  statute  undertook  to  make  Islands 
which  bad  been  attached  to  the  mainland  20 
years  or  more  accre^ona  to  tbe  nmlnland  by 
this  proTlsion: 

"And  any  islands  which  have  been  formed  and 
attncbed  to  tbe  land  or  banks  along  such 
Btretinia,  and  which  have  not  been  inlanda  as 
herein  defined  daring  the  twenty  yean  last  part, 
are  hereby  declared  to  be  accretions  to  and  be- 
longing to,  and  parts  of  the  lots  and  lands  to 
which  th^  have  become  attached.'*  Laws  1913, 
c.  206,  %9. 

In  the  case  of  Winters  v.  Sfyers,  92  Kan. 
414.  140  Pac.  1083,  the  conrt  taeld  tbis  part 
of  the  statute  to  be  void.  The  argoment  In 
tbe  preset  case  Is  that  tbe  court  applied  the 
void  portion  of  the  statute  in  making  Its 
flndluga. 

The  portion  of  tbe  statnte  held  to  be  void 
Is  no  part  of  the  definition  of  an  itOand.  Aft- 
er having  defined  tbe  term  "Maland,"  the  Leg- 
islature proceeded  to  make  an  arbitrary  ex- 
tension of  tiie  ordinary  meaning  of  tbe  term 
"accretion"  to  include  certain  Islands.  The 
finding  refers  to  the  definition  of  tbe  term 
"Island,"  and  not  to  tbe  arbitrary  definition 
of  the  term  "accretion."  Neither  In  tbe  in- 
atractites  to  the  Jory  nor  in  Us  findings  of 
fact  did  the  conrt  refer  to  tbe  stetutory  defi- 
nition of  'Accretion."  Hie  court  hod  before 
It  tbe  decision  In  Voters  v.  Uyera,  supra, 
and  undevatood  Oiat  20  years'  connection  be- 
tween Islands  and  tbe  mainland  did  not  con- 
vert Uie  Islands  into  accr^ons.  Tbis  under- 
Btandli^  was  clearly  disposed  by  tbe  instruc- 
tions to  the  Jury,  and  there  Is  nothing  what 
ever  to  Indicate  that  tbe  conrf  deliberately 
acccHnpUabed  an  about  face,  and  applied  to 
the  evidence  ttie  void  stetutory  extension  of 
the  term  "accretion."  That  tbe  court  bad  in 
mind  processes  of  nature,  and  not  of  the  I^- 
islature.  Is  clearly  indicated  by  the  expression 
**has  been  added  by  accretion  and  reliction," 
fotind  In  tbe  seventh  finding,  which  la  de- 
terminative of  tbe  case. 

It  is  argued  that,  \t  tbe  court  did  not  apply 
tbe  void  portion  of  the  statute  In  making 
its  findings  of  fact,  tbe  findings  are  without 
support  in  the  evidence.  What  the  evidence 
establishes  Is  not  very  clear,  and,  conceding 
that  it  might  be  dlfflcalt  for  this  court  to  de- 
duce from  tbe  abstract  and  eachlblto  tbe  pre- 
cise findings  stated  by  the  district  court,  It 


possessed  advantages  which  thla  court  does 
not  enjoy.  It  viewed  the  premises,  and  judg- 
ed of  the  operation  of  the  forces  acting  to 
produce  this  land  by  the  topography  of  the 
tract,  Its  soil,  Ite  vegetation,  Its  trees,  and 
other  visible  facts.  The  knowledge  thus  ac- 
(inlred  enabled  the  district  court  to  weigh 
the  testimony  of  tbe  witnesses  and  to  apply 
such  of  their  observations  and  descriptions  as 
were  credited,  with  an  intelligence  whl(^b 
this  court  cannot  command. 

It  is  said  that  the  right  to  a  jury  trial  was 
denied.  No  denial  of  any  request  for  a  Jury 
trial  or  overruling  of  any  objection  to  the 
method  of  trial  adopted  Is  pointed  out 

The  judgment. of  the  district  court  is  af- 
firmed. AH  the  Jnstioes  concurring. 


FENNIMOBS)  et  aL  v.  PITTSBURG-SOAM- 
MON  CX>AI«  00.    (No.  20821.> 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Byllahui  hy  tht  Court./ 
Mastbb  and  Sebvant  €=»405(5)— WOEKiCBii'a 

COMFEHSATION  ACT— PABTUX  DEPBNDENOT 

In  an  action  under  the  Workmen's  Compen- 
sation  Act  (Oen.  St.  1916,  H  6903,  5006)  by  tbe 
fflthor  and  mother  of  &  deceased  workman 'for 
compensation  for  liis  death,  a  finding  of  partial 
d^>endency  is  snstained  by  evidence  that  the 
pu«nts  did  in  fact  depend  in  part  od  the  son's 
earnings,  bo  that  they  suffered  injury  by  belnir 
deprived  of  what  they  had  relied  <m;  and  tbis 
Is  true  although  the  ftthar  owns  a  home  for 
whldi  he  paid  $1,460,  owns  land  from  whidi 
be  derives  an  income  ot  $400  or  $500  a  year, 
owns  shares  of  stoe^  in  a  eorpwatlon  on  which 
he  has  paid  $&,000,  and  Is  employed  at  a  salary 
of  $125  a  mwth. 

Appeal  from  Dlatrict  Court.  Crawford 
County. 

Action  by  James  Fennlmore  and  turtle 
Fennlmore,  as  father  and  motber  and  next  of 
kin  of  Bue  PennlmOTe.  deceased,  against  tbe 
Plttsburg-Scammon  Cioal  Company.  Judg- 
meat  for  plolntillte,  and  defendant  appeals. 
Affirmed. 

R.  M.  Sheppard,  of  Joplin,  Mo.,  and  J.  P. 
MoCammon,  of  St  Louis,  Mo.,  for  appellant 
John  P.  Ourran,  of  Pittsburg,  for  appellees. 

BUBCH,  J.  The  action  was  we  by  the 
parents  of  a  deceased  workman  for  compen- 
sation for  his  death.  The  plaintiffs  recovw- 
ed,  and  the  defendant  appeals,  the  conten- 
tion being  that  the  plalntlfTs  were  not  de- 
pendents within  the  meaning  of  the  Work- 
men's Compensation  Act 

The  statute  involved  contains  tbe  follow- 
ing provisions: 

"  'I>ependents'  means  such  members  of  the 
workman's  family  as  were  wholly  or  in  part  de- 
pendent npon  the  workman  at  tbe  time  of  the 
accident.  And  'members  of  a  family'  for  the 
purpose  of  this  act  means  only  widow  or  hus- 
band, as  the  case  may  be,  and  children;  or  if 
no  widow,  husband  or  children,  then  parents. 
•    *    *    The  amount  of  compensation  under 
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this  act  shall  be:  (a)  Where  death  nealts 
from  injury:  (1)  If  th«  workman  leaves  any  de- 
pendents wholly  dependent  upon  his  earnings,  an 
amount  equal  to  three  times  his  earnings  for 
the  preceding  y^r  but  not  exceeding  thirty- 
six  Dundred  dtulara  and  not  less  than  twelve 
hundred  dollars.  *  *  *  (2)  If  the  wwkman 
does  not  leave  anjr  sach  dependents,  but  leaves 
any  dependents  in  part  dependent  upon  his 
earnings,'  such  proportion  of  the  amount  payable 
under  the  forcing  prorisionB  of  this  section, 
as  may  be  agreed  upon  or  determined  to  be  pro- 
portionate to  the  injury  to  the  said  dependents. 
•    •    ♦  "    Gen.  SteL  1915,  Si  5003,  5iX>5. 

The  court  made  the  foUowIng  findings  of 

fact: 

"(a)  That  on  the  12th  day  of  February,  1915, 
the  said  Rue  Fennimore  was  killed  by  an  acci- 
dent arising  out  of  and  in  the  course  of  his 
employment  with  the  said  defendant  coal  com- 
pany; and 

.  "(b)  That  the  said  Rue  Fennimore,  deceased, 
was  19  years  of  age  at  the  time  of  his  death; 
and 

"(c)  That  the  said  plaintiffs,  James  Fenni- 
more and  Myrtle  Fennimore,  are  the  father  and 
mother  of  the  said  Hue  Fennimore,  deceased, 
and  that  he  was  the  <mly  difld  til  said  plaintifEs; 
and 

"(d)  That  the  said  Rue  Fennimore,  deceased, 
vaa  unmarried  at  the  time  of  his  death,  and 
that  he  had  never  been  married,  and  that  he 
died  without  issu^  and  left  said  plaintiffs  as 
his  sole  and  only  surviving  htirs  at  law;  and 

"(e)  That  the  said  Hue  FennimMre.  deceased, 
had  always  lived  at  home  with  hia  father  and 
mother;  and 

"(f)  That  the  earnings  of  the  said  Hue  Fenni- 
more, deceased,  for  the  year  next  preceding  lus 
death  were  $eciO;  and 

"(g)  That  the  said  Rue  Fennimore,  deceased 
contributed  to  the  support  and  maintenance  of 
his  said  parents  ihe  sum  of  ^5  per  month  out 
of  his  earnings;  and 

"(h)  That  the  said  plaintiffs  w^  in  part  de- 
pendent upon  the  earnings  of  the  said  deceas- 
ed at  the  time  of  hia  death;  and 

"(i)  That  the  said  plaintiffs  were  dependent 
upon  the  earnings  of  the  deceased  to  the  amount 
and  extent  of  $25  per  month  at  the  time  of  his 
death;  that  the  said  plaintiffs  were  dependent 
upon  the  earnings  of  the  said  deceased  to  the  ex- 
tent of  five  tenths  (Vio)  of  such  earnings;  and 

"(j)  That  by  reason  and  in  consequence  of  the 
death  of  the  said  Rue  Fennimore,  deceased,  the 
said  plaintiffs  were  damaged  In  the  sum  of 
$900.*' 

There  was  evidence  that  the  family  lived 
In  a  home  which  cost  $1,450  and  was  owned 
by  the  father.  He  owned  240  acres  of  land 
In  Missouri,  which  was  rented,  and  from 
which  he  received  $400  or  $500  in  the  year 
1915.  The  net  Income  from  the  farm  was 
not  Inquired  about  The  father  owned  an 
automobile  which  he  traded  for,  and  which 
the  son  took  care  of  and  used  to  make  mon- 
ey with  when  he  was  not  working.  The 
father  owned  one-fourth  of  the  capital  stock 
of  the  defendant  company.  The  company 
was  capitalized  for  $30,000,  and  the  father 
had  paid  about  $5,000  on  his  stodc  subscrip- 
tion. Income  from  this  source  and  the  value 
of  the  stock  were  not  inquired  about  The 
father  also  worked  for  the  company  for 
wages,  receiving  $125  a  month.  His  liabili- 
ties were  not  inquired  about  but  he  had  no 
money  in  the  bank  and  no  money  loaned  out 
The  mother  had  no  money  or  property.  She 


did  her  own  hoosework  and  washing,  with 
the  aid  of  her  son,  who  washed  dishes,  helped 
on  wash  days,  and  the  like.  He  turned  his 
money  over  to  his  mother  to  the  extent  of 
perhaps  $35  per  month.  It  is  argued  that 
the  parents  were  not  dependent  on  the  son 
because  the  father  had  too  mndi  property 
and  too  large  an  income. 

The  question  whether  or  not  the  plaintiffs 
were  partially  dependent  on  the  earnings  of 
their  son  was  a  question  of  fact  and  a  find- 
ing of  the  t&ct  of  partial  d^fendency  Is  con- 
clusive on  appeal  If  there  be  any  evidence  to 
support  It.  The  statute  is  a  blind  guide  to 
the  determination  of  the  question  of  fact 
Dependents  are  said  to  be  members  of  the 
workman's  family  wbo  were  dependent  on 
him.  The  definition  Includes  the  term  to  be 
defined.  Bhmlngs  of  the  workman  come  in 
as  a  factor  of  dependency  In  the  provision 
relating  to  the  amount  of  compensation  to 
those  who  were  wholly  dq^dent  Injury 
comes  In  In  the  provision  relating  to  the 
amount  of  compensation  to  partial  depend- 
ents. But  there  is  no  definite  standard  of 
dependency,  either  total  or  partial.  Perhaps 
the  Legislature  used  the  word  "dependent" 
In  the  dictionary  sense  of  relying  on  the 
workman's  earnings  for  support  Support 
for  what?  The  bare  necessities  of  life,  with- 
out which  existence  would  be  impossible,  or 
support  according  to  some  standard?  If  ac- 
cording to  some  standard,  what  standard? 
One  to  which  the  dependent  was  accustomed, 
or  one  whlt^  the  court  might  think  reason- 
able under  all  tbe  circumstances? 

Cases  Interpreting  Workmen's  Compensa- 
tion Acts  may  be  found  in  an  exhaustive  an- 
notation in  L.  R.  A.  1916A,  23,  and  in  the 
Corpus  Juris  treatise,  "Workmen's  Compen- 
sation Acts,"  published  by  the  American  Law 
Book  Company  as  an  advance  article  of  the 
Gyc-Corpus  Juris  system.  In  many  of  these 
cases  tbe  courts  undertake  to  define  tbe  word 
"dependents"  and  to  state  tests  of  depend- 
ency. As  the  Supreme  Court  of  Michigan 
remarked  in  the  case  of  Miller  v.  Riverside 
Storage  &  Cartage  Co.  (Mich.)  155  N.  W. 
462,  these  definitions  and  tests,  suggested  by 
the  facts  of  particular  cases,  do  not  supply 
a  rule,  because  universal  standards  of  Inde- 
pendence cannot  be  set  up. 

Accepting  the  statute  just  as  it  came  frmn 
the  legislature,  tbe  court  Is  of  tbe  oplnl<Hi 
that  the  question  before  the  district  court 
was  not  one  of  how  the  domestic  economies 
of  the  Fennimore  family  might  have  been 
arranged,  or  ought  to  have  been  arranged, 
but  bow  they  were  arranged;  and  If  the  fa- 
ther and  motber  did  in  fact  d^nd  In  part  on 
the  son's  earnings,  so  that  they  suffered  In- 
Jury  by  t>elng  deprived  of  what  they  had  re- 
lied on,  they  were  entitled  to  recover.  This 
being  true,  the  finding  of  partial  dependency 
Is  abundantly  sustained. 

The  Judgment  of  tbe  district  conrt  Is  af- 
firmed, idl  the  Justices  concurring.  ^  .  . 
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KIBSCH  T.  POSTAL  TELEGRAPH  CABLE 
CO.    (No.  30672.) 

(Saprem«  Court  of  Kansas.   April  7,  1917.) 

fSvtlabiM  Iv  <A«  Oouri.) 

1.  ItaZOHAPHB  AND  TKJEPHONBI  «Bs64GS>~ 

NoNoKtivEBT  or  Urkbpsated  Mfsbagk— 

INT&BSTATE  MESSAQE— LDCITATION  OF  liLA- 
'  DILITT. 

Under  the  Carmacfc  amendment  (Act  Cong. 
JuDB  18,  1910,  c.  309,  36  Stat.  S39),  an  inter- 
state telegraph  company  may  by  contract  limit 
its  liability  for  nondelivery  of  an  unrefteated 
message  to  the  amount  paid  for  its  transimstdon, 
even  in  case  of  gross  negligence. 

[£d.  Note.— For  other  cases,  see  Telegri^bs 
and  Tdeidiooec  Gent.  Dig.  H  43,  46.] 

2.  Cabbibbb  «s9l77(3>— Nondbutkbt— Lxa- 
BiuTY— Initial  Cabbikb. 

The  initial  carrier  is  liable  for  the  negligence 
of  any  of  its  connecting  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  779-788.] 

Appeal  from  District  Court,  Saline  County. 

Action  by  William  J.  Klrsch  against  the 
Postal  Telegraph  Cable  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  cause  remanded. 

Bltcble  ft  Spencer,  of  Sallna,  for  appel- 
Ifwt.  Knlttle  ft  Knlttle  and  llioinaa  L. 
Bond,  all  of  Sallna.  for  aMtellee. 

WEST,  J.    The  petiUoa  alleged,  mmong 
other  tUngs:  That  the  plaintiff  entered  into 
a,  contract  by  which  for  65  centa  paid  the 
defendant  the  latter  agreed  to  tianamlt  a 
ceitaln  message  without  nnnecesaary  delay. 
That  the  d^endant  "recklessly,  malidously; 
carelessly,  wantonly,  and  with  total  and  en- 
tire disregard  of  the  rights  of  the  plaintiff, 
failed,  neglected,  and  refused  to  deliver  said 
message,  *   *  *  or  to  make  any  effort  to 
do  so,  and  failed,  neglected,  and  refused  to 
transmit  said  message,   •   •  •  and  never 
at  any  time  attempted  to  comply  with  its 
agreement  to  transmit  and  deliver  said  mes- 
sage as  aforesaid."    The  answer  averred, 
among  other  things :  Tliat  the  message  was 
written  on  a  blank,  a  copy  of  which  was  at- 
tached, containing  a  provision  cax  Its  face 
as  follows:    "Send  the  following  message, 
without  repeating,  sutdect  to  the  terms  and 
condltiOTis  printed  on  the  back  hereof  which 
are  hereby  agreed  to."  That  this  provision 
was  signed  by  the  plaintiff  and  made  a  valid 
contract  That  on  the  back  was  a  statement 
that  It  was  agreed  that  the  company  should 
not  be  liable  tor  "mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery, 
of   any  unrepeated  telegram,  beyond  the 
uuiount  received  for  sending  the  same."  That 
tbe  message  in  question  was  an  uotepcated 
oue,  aud  no  toll  was  charged  except  for  such 
n  message.  Also,  that  the  blank  contained  a 
i»i-oviulon  that  the  company  "Is  hereby  made 
tlie  agent  of  the  sender  without  liability  to 
forward  any  message  over  the  lines  of  any 
olber  company  when  necessary  to  reach  Its 


destination,"  and  that  the  message  in  qaes- 
tiou  was  correctly  transmitted  to  the  I'ostal 
Telegraph  Cable  Company  of  Missouri,  and 
if  any  negligence  occurred  it  was  not  on  the 
lines  or  in  the  office  of  tbe  defendant.  To 
these  defenses  the  plaintiff  demurred.  The 
court  sustained  the  donurrers,  and  the  de- 
fendant appeals. 

[1,  2]  The  Oarmack  amendment  of  June  18, 
1910.  (Part  1,  86  U.  S.  Stat,  at  Large,  c.  309, 
pp.  S39  and  644),  Is  invoked.  In  Bailey  v. 
Telegraph  Co.,  97  Kan.  619.  156  Pac  716.  It 
was  said: 

"By  this  act  interstate  ctHnmerce  in  tdegraph 
messages  is  placed  under  the  control  of  tlie  m- 
terstate  commerce  commission.  Under  this  act, 
common  carriers  of  interstate  commerce  may 
•limit  the  amount  of  the  recovery  cm  account  of 
damage  inflicted  to  the  property  of  a  shipper  by 
the  carrier's  negUgeuce,  and  these  limitations 
have  been  held  viuid  and  binding.  Kirby  v. 
Railroad  Co..  94  Kan.  486,  146  Pac.  1183  pL. 
R.  A.  1016E,  628],  and  cases  there  cited;  Horse 
&  Mule  Co.  v.  Railway  Co..  95  Kan.  681,  683, 
149  Pac.  436:  Ray  v.  Railway  Co.,  96  Kan. 
8,  ]49  Pac.  397  [L.  B.  A.  19liu>,  1046].  The 
rules  that  justify  common  carriers  of  interstate 
commerce  in  limiting  tbeir  liability  for  their 
negligence  also  justify  interstate  carriers  of  tel- 
egraph messages  in  limiting  their  liability -fur 
uelr  negIigeQc&'* 

See  opinion  denying  rehearing,  90  Kan.  7, 

160  Pac.  986. 

In  the  Bailey  Cose,  the  petltloh  alleged 
gross  negligence  and  prayed  for  exemplary 
damages.  The  decision  therein  together 
with  the  authorities  cited,  settled  the  rule 
in  this  state  that  under  the  Carmack  amend- 
ment a  contract  limiting  the  liability  of  the 
carrying  company  Is  to  be  upheld  whether 
the  negUeence  be  ordinary  or  gross. 

That  the  initial  carrier  is  responsible  for 
the  uuudelivery  appears  from  the  language 
of  the  Carmack  amendment  Itself  and  has 
been  repeatedly  announced  by  the  federal 
Supreme  Court  In  Atlantic  Coast  Line  v. 
Riverside  Kills,  2iS  V.  S.  186,  31  Sup.  Ct 
IW,  55  L.  Ed.  187,  31  I*  E.  A.  CN.  SO  7,  It 
was  said: 

"Reduced  to  the  final  results,  the  Congress'  has 
said  that  a  receiving  carrier,  in  spite  of  any 
stipulation  to  the  contrary,  shall  be  deemed, 
vben  it  receives  property  in  one  state  to  be 
transported  to  a  point  in  another  invcdving  the 
use  of  a  connectinc  carrier  for  some  part  of 
the  way,  to  have  adopted  such  otiier  carrier  as 
its  agent,  and  to  incur  carrier  liability  throngji- 
oat  the  entire  ronte,  with  the  right  to  reimburse- 
ment for  a  loss  not  due  to  his  own  negligence." 
319  U.  S.  206,  SI  Sup.  Ct  160  (55  L.  Ed.  107, 
31  L.  R.  A.  [N.  S.]  i). 

In  Kansas  City  S.  R.  Co.  v.  Carl.  227  U. 
S.  630.  ft48,  33  Sup.  Ct  391,  303  (57  L.  Ed. 
683),  In  speaking  of  the  Hepburn  Act  (Act 
Cong.  June  20,  1906,  c.  3501,  34  Stat  584),  it 
was  said: 

"The  express  terms  of  tbe  act  make  the  car- 
rier liable  for  any  loss  caused  by  it,  and  pro- 
vides that  no  contract  shall  exempt  It  from  the 
liability  imposed." 

In  Norfolk  ft  W.  Ry.  Co.  v.  Dixie  Tobacco 

Co.,  228  U.  S.  593,  33  Sup.  Ct  609,  67  L.  Ed. 
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880^  It  wai  held  that  stlpulatlona  in  a  blU 
of  lading  for  Intestate  Bb^nneiit  that  mt 
carrier  shall  be  liable  tar  damagea  not  oc- 
curring on  its  portkm  of  tbe  tbiongh  ronte 
are  toIA,  and'that  the  initial  carrier  la  lia- 
ble whether  the  through  route  coimeetlona  are 
designated  by  it  or      tbe  Shi^^r. 

It  la  contended  by  the  plalntUTa  counsel 
that,  while  a  carrier  may  limit  Its  UablUty 
for  ordinary  negligence,  It  cannot  thus  stlini- 
hite  in  respect  to  its  gross  or  wanton  negU- 
gence.  Realising  the  f  «ce  of  this  sugges- 
tion, we  can  and  mnid;  reply  that  Congress 
lUB  taken  tbls  matter  Into  its  own  hands  in 
cases  of  Interstate  shipment,  and  having,  ac- 
cordhig  to  the  dedslons  already  referred  to, 
permitted  carriers  to  make  such  stipulations, 
the  matter  is  beyond  our  powcar.  It  appeara 
therefore  that  the  demurrer  to  the  second  and 
third  subdivisions  of  the  answer  was  errone- 
ously sustained- 

A  few  observations  not  essential  to  the 
decision  herein  may  be  permitted,  the  writer 
speaking  for  liimself  only.  In  the  Cronlnger 
Oase,  226  U.  S.  401,  33  Sap.  CL  148.  67  Ia 
Ed.  314,  44  li.  B.  A.  <N.  8.)  257,  it  was  said 
that  a  carrier  could,  at  common  law,  by  a 
"fair,  open.  Just,  and  reastmable  agreement" 
limit  the  amount  recoverable  by  a  shipper  in 
case  of  loss  or  damage,  to  an  agreed  value, 
and  that  a  stipulation  covering  such  limita- 
tion is  not  forbidden  by  the  Carmack  amend- 
ment In  numerous  cases  receipts  or  bills 
of  lading  in  railroad  shipments  have  been  be- 
fore us.  In  this  'caae  the  contract  pleaded  Is 
the  ordinary  telegrflph  blank.  On  the  face, 
Ih  white  letters  upon  a  blue  background  so 
arranged  as  naturally  to  attract  no  atten- 
titm  whatever  are  these  words : 

"The  Postal  Telegraph  Cable  Company  (In- 
corporated) transmits  and  delivers  this  message 
subject  to  the  terms  and  oonditkais  printed  on 
tbe  back  of  this  blank." 

Underneath  this  la  darli  blue  type  on  white 
background  are  the  following  words: 

"Send  the  following  telegram,  subject  to  the 
terms  on  back  hereof!  which  are  hereby  a^eed 
to." 

On  the  back  in  blue  type  on  white  back- 
ground ia  the  name  of  the  company  with  a 
map  of  what  Is  called  the  greatest  telegraph 
and  cable  system  In  the  world,  and  a  state- 
ment In  large  type  that  the  Postal  Telegraph 
Cable  Company  "transmits  and  delivers  the 
within  telegram  subject  to  the  following 
terms  and  conditions."  These  terms  and 
conditions  are  printed  mostly  In  small  type, 
and  underneath  them  Is  a  line  in  large  type 
as  follows:  "The  fastest  telegraph  service 
In  the  world." 

No  quarrel  Is  to  be  had  with  the  proposi- 
tion that  Congress  has  the  power  to  permit 
Interstate  carriers  to  Umlt  their  liability  by 
a  "fair,  open,  and  Just  contract";  but  every- 
body knows  that  the  great  majority  of  folks 
who  patronise  public  service  corporations 


never  have  fibe  remotest  idea  tluit  in  sending 
a  .telcttvam  they  are  entering  l«tp  a  facpial 
contract  with  the  carrier.  ISia  former  who 
occasionally  ships  a  Uttie  live  stock,  or  the 
mrking  man  who  gets  a  job  In  another  town 
and  has  to  ship  a  few  household  goods  and 
sends  or  goes  to  the  depot  to  And  the  cost  of 
tbe  shipment,  Is  handed  a  yellow  dieet  of 
paper  ostensibly  for  the  purpose  of  diowlng 
Qiat  be  had  paid  tha  fred«ht  Afterwards,  in 
case  ct  loss  and  an  attempt  to  ooUect,  he  ia 
informed  and  made  to  understand  tar  the 
first  time  that  by  accepting  such  paper  he 
became  a  party  to  a  contract  printed  on' the 
back  thereof. 

The  average  person,  who  onee  In  a  great 
while  has  need  to  said  a  telegrani«  usually 
In  case  of  exdtotnent  or  grief,  goes  or  sends 
to  the  telegraph  office  and  writes  a  message 
on  a  blank  furnished  him,  and  in  case  of  its 
nondelivery  and  an  attempt  to  collect  daniag<- 
es  Is  advised  and  made  to  understand  for  the 
first  time  that  by  dgnlng  the  mes^e  he 
entered  Into  the  contract  printed  mostly  in 
very  fine  type  on  the  back  of  a  blank,  not  one 
word  of  whl(^  was  called  to  his  attention  or 
was  ever  a  matter  of  consciousness  on  his 
part  Blverybody  knows  that  under  sudi  cir- 
cumstances no  contract  is  In  fact  entered  in- 
to. The  minds  of  the  {Mrtles  cannot  meet 
because  nothing  whatever  has  caused  them  to 
comprehend  or  act  upon  a  thing  utterly  un- 
Duserved  and  unrecognised  by  the  shipper  or 
sender.  To  understand  the  contract  on  the 
back  of  the  blank  In  this  case,  the  average 
dtlzen  would  need  the  help  of  at  least  one 
microscope  and  one  lawyer.  To  say  that  he 
ever  entered  into  such  a  contract  Is  to  ex- 
press as  absurd  a  notion  as  could  be  imag- 
ined. 

If  common  carriers  who  hold  themselves 
out  to  serve  the  public  are  to  be  permitted  to 
assert  under  such  drcumstances  that  their 
patrons  have  entered  into  contracts.  -  they 
ought  to  be  required  to  couch  mch  contracts 
In  plain  terms  and  have  them  fairly  and 
honestly  called  to  the  attention  of  the  ship- 
pers before  thdr  patronage  is  accepted. 

The  Judgment  Is  reversed,  and  the  cause  zo- 
manded  for  further  proceedings. 

JOHNSTON,  C.  J.,  and  BtJRCH,  MASON, 
PORTER,  and  MARSHALL,  JJ.,  concurring. 

DAWSON,  J.  (concurring).  The  decision  Is 
all  right,  but  some  observations  in  the  opin- 
ion prompt  me  to  add  that  the  flue  print  In 
the  contract  is  the  public  service  corpora- 
tion's only  protection  against  the  perjury  of 
witnesses  and  against  tbe  credull^,  the 
prejudice,  and  the  downright  Insincerity  of 
Juries.  Ihe  latter  are  the  real  hindrances  to 
the  correct  administration  of  Justice,  al- 
though reformers  have  yet  to  make  this  dis- 
covery. 
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ABE2LL  T.  ATCHISON.  T.  &  S.  T.  BX.  GO. 
(Nck  20551.)* 

(Supreme  Oonrt  of  Kansas.  April  7.  lALTO 

ffTyltobiM       the  GTourtJ 
GABUCEBS  4=?32(2)— iNTUfflATX  SSUPHEHT  01 

I^VB  Stock— NoTLCB  of  Injubt— Waiver. 
Where  parties  stipulate  in  a  contract  for  an 
interstate  shipment  live  stock  that,  before 
tiiere  can  be  a  recoTery  asainst  the  carrier  for 
loss  or  injury  to  the  stock  occurriDg  during 
transportation  or  prerious  to  the  loading  there- 
of, the  shipper  or  his  agent  in  charge  ot  the  cat- 
tle must  give  written  notice  of  his  daim  to  an 
officer  of  Che  company  or  the  station  agent  be- 
fore the  stock  are  removed  from  the  place  of 
desttnation  or  be((H%  they  are  slaughtered  or 
intermingled  with  other  stock,  the  carrier -may 
not,  imder  the  fedwal  law,  waive  the  require- 
ment ot  written  notice  of  such  claim  by  the 
shipper,  Qor  dispense  with  notice  of  a  claim 
from  one  shipper  and  require  it  from  another, 
and  witboat  such  written  notice  there  can  be  no 
reeoT^.  ^thonib  the  carrier  may  have  had  ac- 
taal  and  ecanplete  notice  ot  the  daim  of  the 
shipper. 

[Kd.  Note.—For  otiier  cases,  see  Carriers, 
Cent  Dig.  i  84.] 

JrriinRtoQ,  C.  J.,  and  West  and  Harshall,  JJ,, 
dissenting. 

Appeal  from  District  Court:,  Clark  County. 

Action  by  F.  M.  Abell  asalnst  tbe  Atchison, 
Topeka  &  Santa  F6  Railway  Oompany.  De- 
mnrrer  to  plaintUTs  evldoice  overmled  as  to 
the  flrst  cause  ot  action,  and  sustained  as  to 
the  second  cause  of  action,  and  judgment  for 
plalntiir  on  the  first  cause  of  actltm,  and 
defendant  appeals,  and,  from  the  order  sus- 
taining the  demurrer  to  Uie  evidence  oa  the 
second  cause  of  action,  plaintiff  appeals. 
Bulings  sustaining  the  demurrer  as  to  one 
cause  of  action  affirmed,  and  Judgment  for 
plaintiff  on  the  other  cause  action  rerers- 
ed.  Cause  remanded,  with  directions  to 
enter  Judgment  In  favor  of  defendant. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Hariow  Hurley,  all  of  Top^u,  and  F.  0. 
Price,  of  Ashland,  for  appellant  Robert  O. 
Mayse,  of  Ashland,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
F.  M.  Abell  against  the  Atchison,  Topeka  & 
Santa  Fi  Railway  Company  to  recover  dam- 
ages for  Injuries  to  his  cattle  shipped  by  the 
defendant  from  Hagdalena,  N.  M.,  to  Ash- 
land, Kan. 

Two  causes  of  action  were  alleged;  one 
for  injuries  caused  when  the  cattle  stamped- 
ed and  broke  out  of  the  defendant's  defective 
stock  pen  at  Magdalena  before  they  were 
loaded  upon  the  defendant's  cars,  the  other 
cause,  of  action  for  injuries  caused  by  delay 
in  transportation.  The  principal  defense  of 
the  railway  company  was  that  the  plaintiff 
had  failed  to  comply  with  a  provision  of  the 
written  shlppiDg  contract  (which  the  evidence 
shows  the  plaintiff  signed  after  the  cattle 
were  loaded  on  the  cars)  to  tbe  effect  that  no 
recovery  could  be  had  for  &uy  loss  or  Injury 


to  stock  Buatalned  daring  shipment  or  pre- 
vious to  loading  for  shipment,  unless  the 
shipper  should  give  writtw  notice  of  his 
claim  to  the  proper  officer  or  agent  of  the 
company  before  the  stock  was  removed  from 
the  place  of  delivery  or  was  mingled  with 
other  stock.  Such  a  written  notice  was  not 
given,  but  the  evidence  showed  that,  not  only 
agents  of  the  defendaot  at  some  of  the  points 
where  delays  occurred  were  notified  of  the 
injuries  being  done  to  the  cattle,  but  that  the 
agent  at  Ashland,  the  only  representative  of 
the  defendant  at  that  point,  was  presrat 
while  the  cattle  were  being  unloaded,  bad 
his  attention  directed  to  the  condition  of  the 
cattle,  and  was  notified  orally  that  claim  for 
damages  would  be  made.  At  the  trial  a  de- 
murrer Interposed  to  lidalntUTs  evidence  was 
overruled  as  to  tbe  flrst  cause  of  actloif  but 
sustained  as  to  the  second  cause  of  action 
on  thft  ground  that  there  was  no  proof  of  the 
written  notice  required  by  the  shipping  con- 
tract. On  the  Issues  sabmltted  to  the  Jury, 
spedal  findings  vr&n  returned  to  the  effect 
that  the  catOe  In  the  stock  pen  were  tdgbtr 
ened  by  an  engine  or  train  passing  near  the 
pen,  causing  them  to  rtampede,  and  that 
their  injuries  were  received  before  the  plain- 
tiff signed  the  shipping  contract ;  that  tlie 
defendant  was  negligent  In  falling  to  ke^. 
the  pen  In  proper  repair ;  and  that  the  cattle 
would  not  have  escaped  if  the  pens  bad  been 
In  a  reasonably  safe  and  suitable  conditloiL 
Upon  this  cause  of  action  plaintiff  secured 
judgment  for  9760^  and  d^endant  appeals. 
An  appeal  was  tak^  by  i^alntlff  from  the 
order  sustaining  the  demurrer  to  the  evi- 
dence on  the  second  cause  of  action. 

First,  88  to  plaintiff's  appeal:  He  com- 
plains of  the  ruling  excluding  evidence  of 
waiver  and  the  bidding  that  the  contract  re- 
quirement of  written  notice  as  to  loss  and  in- 
jury of  his  stock  by  reason  of  delay  during 
transportation  could  not  be  waived.  There 
is  some  testimony  that  the  trip  took  70  hours, 
when  a  reasonable  running  time  from  Mag- 
dalena to  Ashland  was  40  hours.  The  tmly 
agent  of  the  company  at  Ashland,  the  destina- 
tion of  the  cattle,  examined  and  counted 
them  while  they  were  being  unloaded,  and 
his  attention  was  called  to  their  condition 
and  to  the  fact  that  damages  were  claimed  by 
plaintiff  for  the  injuries  sustained  by  the 
cattle  during  transportation.  The  plaintiff 
concedes  that  the  written  notice  required  by 
the  ctmtrect  was  not  given,  but  he  contends 
that  the  defendant  had  actual  notice  of  the 
injuries  and  of  plaintiff's  claim,  and,  having 
acted  upon  the  notice  and  made  an  examina- 
tion, it  has  had  the  benefit  and  protection 
that  the  written  notice  was  designed  to  fur- 
nish, and  that  tbe  company  cannot  make  the 
absence  of  such  notice  a  defense.  It  was  an 
interstate  shipment  and  la  governed  by  fed- 
eral laws  and  regulations.  While  a  carrier 
may  not  by  contract  protect  Itself  from  dam- 


^sFor  otlier  eassa  ats  same  tqjilo  sad  KBT-NnSBBa  in  all  K«v-MumlNnd  Dtgarts  aad  latew 
•Rflhaarlng  dsnlsd  Hay  U,  tOl. 
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ages  resulting  from  Its  owo  negUgence,  It  may 
stipulate  w-ith  the  shipper  that  reasonable 
notice  of  loss  or  damage  shall  be  given  with- 
in a  fixed  time  so  that  there  may  be  an  In- 
spection of  the  cattle  before  they  are  moved 
from  the  place  of  delivery,  slaughtered,  or 
mingled  with  other  cattle.  Provisions  requir- 
ing notice  of  losses  and  Injuries  occurring 
during  transportation,  and  like  restrictions, 
have  been  held  to  be  reasonable  and  enforce- 
able. Kallna  v.  Railroad  Co.,  69  Kan.  172, 
76  Paa  438;  Railway  Co.  v.  Poole.  73  Kan. 
466,  87  Pac.  465 ;  Hallway  Co.  v.  Wright,  78 
Kan.  94-,  95  Pac.  1132 ;  GUes  T.  Railway  Co., 
92  Kan.  322,  140  Pac.  875;  Mo.,  Kan.  St  Tex. 
Ry.  V.  Harrlman,  227  U.  S.  667,  38  Sup.  Ct, 
397,  57  L.  Ed.  690. 

Written  notice  of  the  claim  of  Injuries 
and  damages  Is  expressly  required  by  the 
contract.  Doubtless,  the  purpose  was  that 
the  nature  of  the  injury  and  the  extent  of 
the  claim  may  be  made  definite  so  that  the 
carrier  may  examine  the  cattle  as  to  the 
claimed  Injury  while  the  evidence  of  loss  and 
Injury  Is  available.  It  Is  the  view  of  the 
court  that  the  specific  requirement  that  the 
notice  shall  be  in  writing  is  one  which  cannot 
be  waived.  The  provisions  regulating  inter- 
state commerce  as  between  carrier  and  ship- 
per are  intended  to  be  of  uniform  application. 
If  a  carrier  should  exact  a  written  notice 
from  one  shipper  and  waive  It  as  to  another, 
it  might  lead  to  unjust  discriminations  and 
the  abuses  whi<^  the  commerce  acts  were 
designed  to  prevent.  In  contracts  providing 
that  damages  of  the  kind  in  question  shall 
not  be  recoverable  unless  the  claim  is  made 
within  fixed  times,  it  has  been  held  that  the 
limitation  cannot  be  extended  or  waived  by 
the  carrier. 

In  PhUUps  T.  Grand  Trunk  Ry.,  236  U.  S. 
662,  667,  86  Sup.  Ct  444,  446  (58  L.  Ed.  774), 
It  was  said: 

"To  have  one  period  of  limitatioD  where  the 
cunplaint  is  filed  before  the  commisuon,  and  the 
Taring  periods  of  limitation,  ol  the  different 
states,  where  a  suit  was  brought  in  a  court  of 
competent  jurisdiction,  or  to  permit  a  railroad 
c(Hnpaiiy  to  plead  the  statute  of  limitations  as 
against  some,  and  to  waive  it  as  against  others, 
would  be  to  prefer  some  and  discriminate 
against  others,  in  violation  of  the  terms  of  the 
Commerce  Act,  whidi  forbids  all  devices  by 
which  Bucb  results  may  be  accompUsbed.** 

See,  also,  Georgia,  Fla.  ft  Ala.  Ry.  t.  Blish 
Ga,  241  U.  S.  190,  36  Sup.  Ct.  641,  60  I..  Ed. 
048;  Banaka  v.  Mo.  Pac.  By.  Co..  193  Mo. 
App.  845. 1S6  S.  W.  7;  Wall  v.  Northern  Pac. 
By.  Co.  (Mont  1916)  161  Pac.  518. 

While  under  state  regulations  formal  writ- 
ten notice  la  not  held  to  be  essential  where 
the  carrier  has  actual  notice  and  has  all 
the  benefits  which  the  written  notice  would 
give.  It  Is  the  view  of  the  court  that  to  en- 
force the  stipulation  requiring  written  no- 
tice of  the  claims  made  by  some  Interistate 
Kihlppers  and  to  dispense  with  It  as  to  others 
would  be  a  violation  of  the  equality  of  treat- 
ment provided  tor  Interstate  shippers  nsder 


the  federal  laws,  and  that  the  trial  court 
ruled  correctly  In  holding  that  the  plaintiff 
was  not  entitled  to  recover  on  the  first  oonnt 
The  defendant  contends  that  the  same  rule 
should  bare  been  applied  to  plaintlfTs  sec- 
ond cause  of  action.  As  we  have  seen,  that 
was  an  injury  and  loss  which  occurred  after 
the  cattle  had  been  received  and  placed  ^ 
the  stockyards  of  the  defendant  but  before 
the  shipping  contract  had  been  signed  by  the 
plaintiff.  The  cattle  were  ftightened  while 
in  the  pens  by  an  engine  passing  over  the 
tracks  adjacent  to  the  pen,  and  the  jury 
found  that  they  escaped  and  were  injured 
through  the  negligence  of  the  defendant  In 
failing  to  keep  the  pens  In  repair  and  in  a 
safe  and  suitable  condition.  The  court  held 
that  wrltt«i  notice  was  not  essential  to  re- 
covery for  this  injury  and  loss  because  it 
occurred  before  the  execution  of  the  shipping 
contract  The  cattle  were  delivered  to  the 
defendant  for  immediate  shipment,  and  It  was 
holding  them  as  a  common  carrier  at  the 
time  they  broke  out  of  the  pens  which  It 
had  provided  for  their  safe-keeping.  The 
responsibility  of  a  carrier  for  live  stock  de- 
livered to  it  for  shipment  differs  from  that 
which  it  assumes  when  it  undertakes  the 
carriage  of  goods.  It  is  an  Insurer  of  goods 
received  for  immediate  shipment,  while,  as  to 
animals  which  may  suffer  injury  by  reason 
of  their  propensities  and  habits  or  of  their 
own  lack  of  vitality.  It  is  not  deemed  to  be 
liable  if  it  provides  suitable  facilities  for 
the  care  and  handling  of  the  cattle  and  ex- 
ercises reasonable  vigilance  and  care  for 
their  safety  while  they  are  In  its  possesion. 
The  nature  of  the  animals  transported  has 
a  controlling  effect  in  determining  the  kind 
of  care  required.  1  Hutdilnson  on  Carriers 
<3d  Ed.)  S  33!^.  It  has  been  held  that  if  the 
stockyards  provided  by  a  railway  company 
for  receiving  and  holding  cattle  for  shipment 
are  defective  and  unsuitable  for  the  purpose, 
and  if  cattle  received  for  shipment  are  In- 
jured by  reason  of  the  defective  and  unsafe 
yards,  the  company  will  be  held  UaUe  for 
the  damages  sustained.  Ballroad  Co.  t. 
Reets.  75  Kan.  296,  88  Pac.  683.  10  L.  B.  A. 
(N.  S.r  571.  If  the  owner  of  cattle  la  permit- 
ted to  use  the  pens  for  a  time  and  the  cattle 
placed  therein  are  not  received  for  immedi- 
ate shipment,  the  relation  of  carrier  and 
shlilper  would  not  arise.  Case  note,  10  L.  B. 
A.  (N.  S.)  671.  But  where  cattle  are  re- 
ceived for  immediate  shipment  and  placed  In 
pens  which  the  carrier  has  provided  for  that 
purpose,  the  obligation  of  a  carrier  attaches. 
Although  the  shipping  contract  was  not  siigned 
until  attec  the  cattle  were  injured.  Meloche 
V.  Chicago^  etc..  R.  Co.,  116  Mich.  69,  74  K. 
W.  301;  Lackland  v.  C.  &  A.  Ry.  Co.,  101 
Mo.  App.  420,  74  S.  W.  605;  O..  G.  ft  S.  F. 
Ry.  Co.  V.  Trawick,  80  Tex.  270, 15  S.  W.  668. 
18  S.  W.  948 ;  Galveston,  H.  ft  S.  A.  By.  Co. 
V.  Jackson  et  aL  (Tex.  Civ.  App.  1896)  37 
I S.  W.  2S6i  Tbompaott  on  MegUgence^  |  6579. 
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Tt  Is  contended,  bowerer,  tbat'the  provi- 
sions of  the  Bbipplng  contract  required  a 
written  notice  of  a  loss  occurring  before  the 
cattle  were  loaded  or  transportation  bad  ac- 
tually begun,  and  that  in  the  absence  of  sucb 
notice  no  recovery  coul^  be  had.  The  part 
of  the  contract  applicatde  reads: 

"Id  order  that  any  loss  or  damage  to  be  dalm- 
ed  by  the  shipper  may  be  fully  and  fairly  in- 
vestigated ana  the  fact  and  nature  of  such  claim 
or  loss  preserved  twyond  dispute  and  by  the  best 
evidence,  it  is  agreed  that  as  a  condition  pre- 
cedent to  his  right  to  recover  any  damages  for 
any  loss  or  injuir  to  his  said  stock  during  the 
transpfirtation  thereof,  or  at  any  ^ace  or 
places  where  the  same  may  be  loaded  or  un- 
loaded for  any  purpose  on  the  company's  road, 
or  previous  to  loadiuB  thereof  for  ^pment,  the 
sliipper  or  his  agent  in  charge  of  the  stoc^  will 
give  notke  In  wnthig  of  his -claim  therefor  to 
aom»  oflScer  tA  said  company,  or  to  the  nearest 
station  agent,  or  it  delivered  to  consisnee  at  a 
point  beyond  the  company's  road,  to  the  near- 
est station  agent  ot  the  last  carrier  making  such 
deUvety,  before  mch  stock  shall  have  been  re- 
moved from  the  place  of  destinatimi  above  men- 
titmed,  or  from  the  place  of  delivery  of  the  same 
to  the  consisnee,  and  before  such  stock  shall 
have  been  Blaughtered  or  Intermingled  with  oth- 
er stock,  and  will  not  move  such  stock  from  said 
station  ot  stockyards  imtn  the  expiration  of 
three  hours  after  the  giving  of  BaA  notice; 
and  a  failure  to  comply  in  every  respect  with 
the  terms  of  this  clause  shall  be  a  complete  bar 
to  any  recovery  of  any  and  all  such  damages. 
Tbe  written  notice  herein  provided  fOr  cannot 
and  shall  not  be  waived  by  any  person  except  a 
general  officer  of  the  company,  and  he  only  in 
writing.  Nor  shall  any  such  damage  be  recov- 
erable unless  written  daim  therefor  shall  be  pre- 
sented to  the  company  within  ninety-one  days 
after  the  same  may  have  occurred." 

Under  this  provision,  a  written  notice  of  a 
dalm  for  loss  and  Injury  which  results  from 
the  negligence  of  tbe  company  before  tbe 
cattle  are  loaded  for  shipment  la  just  as  es- 
sential to  recovery  as  it  is  in  case  of  a  claim 
for  loss  or  Injury  sustained  during  transpor- 
tation. Counsel  refer  to  Railroad  Co.  v. 
Beets,  supra,  wherein  it  was  said  that  a  pro- 
vision with  reference  to  notice  in  a  dipping 
contract  did  not  apply  to  damages  sustained 
before  transportation  begins  or  after  It  has 
ended,  and  only  covered  such  Injuries  as  oc- 
cur while  tbe  stock  is  in  transit  Tbe  con- 
tract which  was  under  consideration  in  that 
case  was  not  so  broad  in  its  terms  as  tbe  one 
in  question  and  'contained  no  provision  as 
to  claims  for  losses  or  injuries  sustained 
previous  to  the  loading  of  stock  for  ship- 
ment 1^0  reason  is  se^n  why  notice  of  a 
claim  for  sncb  loss  may  not  be  tbe  subject  of 
a  contract  between  the  parties  tbe  same  as  It 
Is  for  a  claim  for  Injuries  occurring  between 
tbe  place  of  shipment  and  the  place  of  des- 
tination. Tbe  same  rule  must  therefore  be 
applied  to  a  claim  for  loss  or  Injury  sus- 
tained by  the  plalntut  before  shipment  was 
made.  Tbe  required  notice  not  having  been 
given  and  being  one  which  the  carrier  can- 
not waive  or  the  defendant  omit  to  reqolre, 
the  .draaurrer  to  plaintiff's-  evid^ce  upon 
this  causa  ot  action  aluH^  bare  beoi  ava- 
talned. 


The  ruling  of  the  district  court  sustainbig 
tbe  demurrer  to  plaintUTs  evidence  on  one 
count  in  favor  of  tbe  defendant  la  affirmed, 
and  tbe  judgment  in  favor  of  the  plaintiff 
on  tbe  other  cause  of  action  Is  reversed,  and 
the  cause  remanded,  with  directions  to  ^ter 
judgment  in  favor  of  tbe  defendant 

BURCa,  MASON,  FOBXEB.  and  DAW- 
SON, JJ.,  ooncorrlns. 

JOHNSTON,  O.  J.  (dissenting).  Tbe  pro- 
visions relating  to  the  kind  of  notice  tbat 
shall  be  given  of  a  claim  of  damages  does  not 
in  my  opinion  ^ter  into  tbe  rate  that  shall 
be  charged,  nor  does  a  holding  that  there  Is 
no  necessity  of  giving  notice  of  a  loss  where 
a  par^  already  has  full  notice  and  knowl- 
edge of  the  same  open  the  way  to  discrimi- 
nation or  violation  of  tbe  terms  of  the  com- 
merce acta.  The  purpose  of  the  notice  is  to 
afford  the  carrier  an  opportunity  to  Inquire 
into  the  validity  and  Justice  of  a  claim  of 
I0B8,  and  not  to  defeat  a  recovery  for  a  Jobs 
actually  sustained  and  of  wbldi  the  carrier 
has  all  the  knowledge  which  a  written  notice 
would  giT&  How  can  a  wrlttm  notice  be 
essential  ^i^re  the  defendant  'admlta  knowl- 
edge of  the  loss  tor  wblcai  a  dalm  Is  made? 
If  the  cattle  died  during  transportation  and 
the  defendant  assisted  In  loading  and  unload- 
ing then  and  in  tint  way  had  leameA  of 
their  .  condlti<m  mnd  tbat  a  daim  was  made 
for  injuries  sustained,  what  imrpoee  can  be 
subserved  by  a  formal  notice  of  these  facts? 
Stlpnlatlona  inorUUns  that  na  xeoorory  can 
be  had  for  tbe  n^Ellgence  of  the  carrier  un- 
less notice  l8  given  are  suatalned  on  the 
theory  that  tt  Is  only  reaaonable  tbat  tbe 
carrier  should  have  an  opportunity  to  iniqpect 
the  injured  anlmala  hetaee  they  are  removed 
from  Its  custody  or  mingled  with  other 
animals.  Unices  ^ven  sudi  an  o[^portunlty, 
the  carrier  would  have  difficulty  in  ascertain- 
ing tbe  natnie  and  eztoit  of  the  injuries; 
but,  if  the  carrier  has  had  this  opportunity 
and  has  learned  tbe  condition  of  the  injured 
animals,  tbe  purpose  of  the  notice  has  been 
fully  accomplished.  Under  such  drcumstanc- 
es,  tbe  formality  .of  a  written  notice  is  not 
regarded  to  be  a  reasonable  requirement  or 
to  be  necessary  to  a  recovery  of  damages 
In  Intrastate  shipments.  Ballway  Co.  v. 
Poole,  73  Kan.  460,  87  Pac  465;  Railway 
Co.  V.  Fry,  74  Kan.  546,  87  Pac.  754;  Oome- 
liua  V.  KaUway  Ca,  74  Kaa  699,  87  Pac.  751 ; 
Railway  Co.  v.  Frogley,  75  Kan.  440,  89  Pac. 
003;  Bay  t.  Railway  Co.,  90  Kan.  244,  133 
Pac.  847.  X  am  unable  to  see  why  tbe  rule 
applicable  to  Intrastate  shipments  should  not 
apply  to  those  made  under  tbe  federal  law, 
nor  how  such  an  Interpretation  of  the  con- 
tract and  law  can  operate  as  a  discrimina- 
tion or  defeat  the  purpose  of  the  federal  law. 

-  WEST.  J.,  Joins  In  this  dissent.  MAR- 
SHALL, 3^  disaentins. 
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OABOIA  et  al.  t.  ATCHISON.  T.  &  S.  F:  RT. 
CO.    (No.  20007.) 

(Supreme  Conrt  of  Kansai.    Aiwll  7,  lALT.) 

(avUabiu  hv  the  Court.) 

1.  Raxumads  4=9276(1)  —  Dtnr  to  Tbbs- 

PASSBB. 

Bule  followed  that  a  railway  cwipany's 
duty  to  a  treapaaser  la  merely  to  refrain  from 
willfully  injuring  bim. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  i  87a] 

2.  RAtCROADS  «=s>280— INJTTBT  TO  TbESFASB- 
EB— LlABIIJTT. 

Where  a  boy  dlmbs  into  a  switch  engine  and 
his  presence  is  known  to  the  fireman,  but  not 
to  the  engineer,  and  tlie  switch  ongitie  is  struck 

a  freight  train  and  the  bor  u  caught  and 
killet]  in  the  wreck,  though  the  engineer  and 
fireman  saved  their  lives  by  jumping  from  the 
engine  before  tlie  ccdlisira,  Uie  fact  tiiat  the  fire- 
man who  had  no  anUioritj  to  do  so  permitted 
the  boy  to  remain  on  the  engine  does  not  es- 
tablish wanton  or  willful  negligence  on  the  part 
of  the  railway  company  so  as  to  render  it  liable 
for  damaces  in  an  action  brought  by  the  boy's 
parent!. 

[Ed.  Note.— -For  other  cases,  see  Railroads, 
Cent  Dig.  S§  902-909.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  Lois  Garcia  and  Le<%adia  Gar- 
.cia  against  the  Atchison,  Topeka  &  Santa  F^ 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  ai^als.  Reversed. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  ai^Ilont. 
J.  B.  Beedilng,  of  HntcAiliiaon.  ft>r  appellees. 

DAWSON,  J.  The  plaintiff's  son,  a  boy  of 
14,  was  killed  while  riding  in  the  defend- 
ant's switch  engine  in  the  railroad  yards  at 
Hutchinson.  A  switch  bad  been  left  open, 
whereby  a  freight  train  collided  with  the 
switch  engine.  The  engineer  and  fireman 
sared  themselves  by  Jumping,  but  the  boy 
was  caught  In  the  wrecK  and  died  from  his 
Injuries.  The  boy's  parents  recovered  Judg- 
ment, and  the -jury  made  special  findings: 

"(2)  Di^  he  ride  out  to  the  place  near  where 
he  was  killed  on  the  steps  or  ladder  of  a  box 
car?    Ans.  Yes.    ♦    ♦  * 

"(4)  Was  he  in  the  gangway  between  the  en- 
gine and  tender  at  the  tune  of  the  collision? 
Ana.  Yea.   •   •  • 

"(ff)  Was  there  a  door  between  the  end  of 
the  engineer's  cab  and  the  gangway  and  a  Aoor 
between  the  end  of  the  fireman's  cab  and  the 
gangway?   Ans.  Yes.   •    •  • 

"(12)  When  did  the  fireman  and  engineer  of 
the  switching  crew  discover  that  an  accident 
was  likely  to  occur?  Ans.  When  fiie  train  ap- 
proadied  switch. 

"(IS)  After  they  discovered,  that  an  accident 
was  likely  to  occur,  did  they  'do  what  they  rea- 
sonably could  to  prevent  vbe  acdd^nt?  Ans. 
Tea. 

"(14)  Had  either  the  fireman  or  the  engi- 
neer authority  under  the  roles  of  the  defendant 
to  permit  the  boy  Garcia  to  ride  on  the  eog^e? 
Ans.  No. 

"(15)  Did  either  the  engineer  or  the  fireman 
of  the  switching  crew  know  of  Pedro  Garcia  be- 
ing on  tiie  engine  prior  to  the  time  they  started 
to  jump  off,  and,  if  so,  which  one  of  them? 
Ans.  Tes,  firoMui.   •   •  • 


"O-St  If  you  find  for  die  plaintiff  (m  the 
ground  that  the  defendant  was  wantonly  and 
willfully  negligent,  then  state  what  employ^ 
of  the  defendant  was  so  n^ligent  and  of  what 
his  negligence  ccmslsted?  Ans.  B^reman  per- 
mitting boy  to  ride." 

The  defendant  filed  a  motion  for  Judg- 
ment oa  the  special  findings.  This  was  over- 
ruled, and  defendant  appeals. 

We  have  not  been  favored  with  a  brief  or 
argument  by  plaintiffs. 

[1,  2]  The  engine  was  of  the  "full  boiler 
type,"  having  s^arate  cabs  for  the  engi- 
neer and  fireman,  and  apparently  the  engl- 
neer  did  not  know  the  boy  was  on  the  en- 
gine. The  fireman,  who  did  know  of  the 
boy's  presence  on  the  engine,  had  no  authori- 
ty to  permit  him  to  ride.  Kemp  v.  Railway 
Co.,  91  Kan.  477,  138  Pac.  621.  The  finding 
merely  Is  that  the  fireman  knew  he  was  on 
the  engine.  In  this  situation  the  boy  was  a 
trespasser.  Gen.  Stat  1915,  §  3760.  As  such 
the  defendant's  only  duty  toward  him  was 
not  to  do  htm  a  willful  Injury.  The  trial 
court  recognized  this  principle,  and  the  only 
willful  negligence  found  by  the  Jury  is  that 
the  fireman  permitted  him  to  ride.  While  a 
railroad  engine  Is  probably  not  a  proper 
place  for  a  youngster,  It  cannot  be_  declared 
that  It  was  wanton  and  willful  negligence  to 
permit  blm  to  ride  on  the  engine.  It  is  a 
place  where  englnemen  must  ride,  and  is  not 
Inherently  a  dangerous  place.  The  fact  that 
the  fireman  did  not  put  the  boy  off,  or  noti- 
fy the  engineer  of  his  presence  so  tliat  the 
latter  might  put  him  oft,  was  not  wlUftil 
n^llgence,  nor  was  the  collision  with  the 
freight  train  the  natural  and  probable  con- 
sequence of  the  fireman's  permitting  the  boy 
to  ride.  Wantonness  or  willfulness  was  not 
shown  simply  because  it  did  not  exist  The 
case  does  not  differ  in  principle  from  those 
already  decided  by  this  conrt  Handlc^r  v. 
Railway  Co.,  61  Kan.  237.  59  Pac.  271;  Wil- 
son V.  Railway  Co.,  66  Kan.  183,  71  Pac.  282; 
Mendenhall  v.  Railway  Co.,  66  Kan.  438.  71 
Pac.  846,  61  L.  R.  A.  120,  »7  Am.  St  Rep. 
380;  Railway  Co.  v.  Lacy,  78  Kan.  622,  97 
Pac.  1025;  Gamble  v.  Uncle  Sam  Oil  Co.,  No. 
20,646,  decided  March  10,  1917,  100  Kan.  74, 
163  Pac.  627, 

Id  view  of  the  Jury's  special  findings  and 
the  failure  to  establish  willful  negligence  on 
the  part  of  the  defendant,  the  latter  was  en- 
titled to  Judgment.  ' 

Reversed.   All  the  Justices  concurring. 


CITY  OF  EifPCmiA  V.  ATClIlteON,  T.  & 
S.  T.  RT.  CO.    (No.  20210.) 

(Supreme  Cbort  of  Kansas.    April  7,  U17.) 

(8vllabu9  by  the  Court.} 

MaNDAUUS  ^164(4)  —  PUCADING  —  JUDG- 
MENT. 

The  tacts  alleged  in  'an  answer  and  return 
to  an  altematiTe  writ  of-uandamus  examined. 


4tsiFor  etlker  eaaaa  aaa  same  topic  and  XBT-NUHBEB  In  all  nisy-NimilMrvd  Dlgaits  and  indaxM 
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and  held  to  require  dlat  jdaintUTB  motion  for 
judcment  on  the  pleadings  be  overruled. 

[Ed.  Kote^For  other  cases,  see  Mandamiu, 
Ceat.  Dig.  I  8B6.] 

Ordinal  mandamiu  by  tbe  Cltgr  of  Em- 
ptaiA,  Kansas,  against  tb»  Atcbison,  Topeka 
*  Santa  1<<  Railway  Ocmipany.  ineintilTa 
motlOD  for  judgment  od  tbe  pleadings  d«iied. 

See.  also,  88  Eaa.  eu,  ]fi»  Pa&  IBl;  M 
-  Kan.  718,  M7  Paa  lOOB. 

Oilbert  H.  Frttb,  of  Emporia,  for  platntltr. 
lY.  R.  Smltta,  O.  J.  Wood  and  A.  A.  Scott,  aU 
of  T(^>eka.  and  William  OsmoBd,  of  Great 
Bend,  for  defendant 

I>AW80K,  J.  Tbe  city  of  Smporla  applies 
tor  a  writ  fk  mandamuB  directing  the  Santa 
P6  Railway  Company  to  proceed  fortliwitii 
to  cmnidy  witb  a  reeolntlon  of  the  city  gOT- 
emment  which  reads: 

"Resolved,  that  tbe  Atchison,  Topeka  &  San- 
ta Railway  Company  open  State  street  at 
Third  avenue  for  public  travel." 

The  defendant's  answer  and  return  to  the 
alt^uative  writ  recites  that  in  April,  1912, 
the'dty  established  the  grade  of  State  street 
about  17H  'eet  below  tbe  defendant's  rail- 
way embankment;  that  the  city's  purpose  in 
BO  doing  was  to  accommodate  a  subway  or 
undergrade  crossing  on  State  street ;  that  in 
order  to  construct  a  surface  or  grade  cross- 
ing at  the  intersection  of  State  ^reet  and 
Third  avenue  It  would  require  the  defend- 
ant to  change  the  grades  established  by  the 
city's  ordinances  which  defendant  has  no 
lawful  right  to  do,  and  would  subject  it  to 
damage  suits  by  the  adjacent  property  own- 
ers. The  answer  also  invokes  tbe  protection 
of  the  Bin  of  Sights  and  the  Fourteenth 
Amendment,  and  concludes  thns: 

'Defendant  Airtber  avers  tiiat  there  is  no  ne- 
eessity  tot  a  surface  croning  over  defeDdanfs 
railway  at  the  intersectioD  of  Third  avoiue  and 
State  street,  and  that  said  resolution  of  the 
board  of  eranmiBsitHiers  ckC  tbe  city  of  Bmporla, 
dated  May -18,  1916j  was  not  passed  in  good 
faith,  but  lor  tie  sole  and  only  purpose  of  re- 
quiricg  the  defendant  railway  to  construct  at 
a  large  expeose  an  ondergrade  crossing  at  State 
street,  wbleh  diis  court  mb  htWetoI<fre  decided 
it  was  not  boond  to  do." 

*rfae  plalntifr  moves  for  Judgment  on  the 
jfleadings. 

In  1912,  3ie  ptatntltr  applied  to  this  court 
for  a  writ  of  maudamua  rsQtilrlng  the  de- 
fendant to  bnUd  a  subway  at  the  Intersection 
of  Thtrd  avenue  and  Congress  street,  one 
Mock  east  of  tbe  pldce  where  tbe  crossing  is 
now  demanded.  The  defendant  at  that  time 
contended  that  the  logical  place  where  tbe 
snbiray  should  be  ooastructed  was  at  the  In- 
tersection of  State  ttreet  and  Thla!<l  avenue 
and  avowed  its  wilUngness  to  participate  in 
the  construction  of  a  subway  thereat.  Tbls 
was  conceded  by  the  dty  In  its  motion  for 
Judgment  In  that  case,  but  this  court  issued 
a  peremptory  writ  on  January  11,  1818,  di- 
recting the  Santa  Fg  to  construct  the  subway 


<Hi  CoagKm  atreet  as  demanded  1^  tike  lAaln- 
tiff.  CUy  of  Bmporla  v.  Railway  Co.,  88 
KBXk.  Oil,  129  Pae.  ISl.  Some  two  yean  lat- 
er, Oie  plaintiff  applied  to  us  for  a  writ  of 
mandamus  to  compel  the  Santa  F£  to  con- 
stmct  a  subway  at  the  Intenectlim  of  State 
street  and  Third  avenue,  where  (he  railway 
comiMiny  contended  it  should  have  been  lo- 
cated In  the  first  in^ance.  Tbe  writ  was  de- 
nied. City  of  Emporia  v.  RaUmy  Co.,  04 
lian.  718.  147  Pac.  10»5. 

Now  the  matter  is  retiewed  by  tills  appli- 
cation for  a  wilt  requiring  the  d^endant  to 
conatrnct  Btnne  kind  of  a  crossing.  Scarcely 
two  years  ago,  we  held  that  the  reoidrement 
of  a  subway  crossing  at  dils  place,  only  one 
block  distant  frtnn  ttie  subway  put  In  by  our 
order  In  1013,  was  anreaaoDabl&  NoOdng  Is 
showa  to  Indicate  Oiat  there  la  any  dfaterlal 
chance  in  the  situation,  or  tl»t  there  is  such 
an  IncFeaae  In  population  or  congestion  of 
business  In  the  vldnlty  since  the  matter  was 
last  considered  as  to  warrant  tbe  court  in 
subjecting  tne  railway  to  the  expense  of  a  sub- 
way crossing  at  this  time.  We  again  recog- 
nize the  city's  naked  legal  right  to  smne  sort 
of  a  crossing  at  this  intersection,  and  tliat 
Is  conceded  by  the  defendant.  But  U  Is  not 
shown  thus  far^  however,  what  sort  ot  a 
crossing  would  be  feasible  without  a  re-es- 
tabUsbment  of  the  street  grades.  It  was  in- 
timated at  ttie  argument  that  there  Is  some 
prospect  that  the  litigants  will  be  able  to  de- 
vise some  practical  method  of  settling  this 
question.  This  is  the  senaEble  thing  to  do. 
For  the  present,  however,  It  needs  no  pro- 
found diaqulsttlon  <m  the  powers  of  a  dty 
and  the  duties  <tf  a  railway  company  to  Show 
that  on  the  facto  i^ieaded  by  defendant,  and 
omceded  by  j^lntUf  for  die  purpose  of  pro- 
curing our  opinion  djerecm,  the  motion  for 
Judgment  on  the  pleadings  must  be  denied. 
See  Drainage  District  v.  Railway  Oo.,  00 
Kan.  188.  204,  206,  and  dtotlons,  161  Pac 
037.  All  the  Justices  concnrrlDg. 


KANSAS  TLOUR  MILLS  CO.  v.  DISKS.* 
(No.  20826.) 

(Supreme  Court  of  Kansas.   April  7,  1917.) 

(S9lt<a>m  »v  «fte  OoMJ 

1.  -SAsas  ^lW{ft)---OoN9ratric»Hni  'or  Oor- 
TBAOT— Tike  of  Deutsst. 
In  a  contract  for  the  sale  of  wheat,  the  par- 
ties Stipulated  that  It  waa  to  be  delivered  on  or 
before  December  SO,  1014,  and  that  in  case  the 
seller  failed  to  mafce  delivery  on  that  day  the 
buyer  had  the  option  to  extend  the  time  of  de- 
Uvery,  cancel  the  contract,  or  buy  wheat  on  the 
account  of  the  seller.  BeM,  that  the  seller  had 
all  of  December  SOth  In  wbi<^  to  deliver  the 
wheat,  and,  as  it  was  not  delivered  witbio  that 
time,  the  buyer  had  a  right  on  December  31st  ^ 
to  extend  the  time  of  delivery  until  January  16, 
1915. 

[Ed.  Note.— For  Odier  cases,  see  Sales,  Oent. 

Cent.  Dig.  S  866.] 
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■2.  SaLBS  «=»418(2)— BpEACH  OF  COIfTEAOT— 
DEI.IVERT  DaHAQES. 

The  wheat  not  being  delivered  witbin  the 
time  originally  6xed  or  within  the  extended  time 
and  the  market  price  of  wheat  havinp  advanced, 
the  bayer  was  entitled  to  recover  as  dama^  the 
difference  between  the  contract  price  and  the 
market  price  at  the  place  of  delivery  on  Janu- 
ary 15,  1915,  the  time  to  which  the  delivery 
was  extended. 

[Ed.  Note.— For  other  caaw,  we  Saldt  Omt. 
Dig.  H  117G-1179.1 

Appeal  from  District  Court,  Bush  County. 

Action  by  the  Kansas  Flour  Mills  Cont- 
pany  against  E.  L.  Dirks.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded,  with  directions  to  ren- 
der judgment  for  plaintiff,  etc 

T.  A.  Noftzger,  ot  Wichita,  and  W.  H. 
Russell  and  Frank  U.  Bussell,  both  of  La 
Croese,  for  appellant.  S.  I.  Hale  and.  Harry 
W.  Hanson,  both  of  Ui  Crosse,  tor  a)K>ellee. 

JOHNSTON,  C.  J.  The  Kansas  Flour 
Mills  Company  brought  this  action  against 
E.  Ix  Dirks  to  recover  damages  for  breach 
of  a  ctwQtract  to  deliver  wheat.  The  con- 
tract for  the  wheat  was  as  follows: 

"Shaffer,  Kansas,  Dec  8,  1914.  To  the  Kan- 
sas Flonr  Mills  Company:  I  hereby  offer  to  sell 
you  1000  bushels  of  wheat  to  be  delivered  to 

Sur  elevator  at  Shaffer,  Kansas,  on  or  before 
!C  30th.  1914,  for  $1.00  per  bushel,  off  erades 
to  be  settled  for  at  market  difference  on  day  of 
delivery.  If  I  fall  to  make  delivery  as  above 
specified,  you  may  extend  time  of  delivery,  can- 
cel contract,  or  buy  in  for  my  account,  at  your 
option.  £.  L.  Dirks. 

above  offer  Is  accei^»d  this  3d  day  of  De- 
cember 1914.  mie  Kaiuas  Flour  HiUs  Oom- 
pany.  by  Geo.  W.  Vanhom." 

The  def^dant  wttbont  any  valid  or  legal 
excnae  fftlted  to  d^T»  but  78  bushels.  On 
Deccoxdwr  81,  1914,  plaintiff,  for  the  purpose 
of  extouUng  the  o(mtract,  wrote  the  follow- 
ing letter,  wbldi  the  defendant  rec^ved  In 
due  course  ot  mail: 

"On  Dec.  8d  you  contracted  with  our  agent 
at  Shaffer  1,000  bu.  wheat  for  delivery  on  or 
before  Dec.  80th  and  up  to  the  present  writing 
have  delivered  only  78  bn. 

"We  are  eztenmng  this  contract  until  Jan. 
15th  and  must  ask  that  you  deliver  the  wheat 
by  that  time.  If  yon  do  not  deliver  the  wheat 
we  will  have  to  buy  it  in  for  your  account,  and 
charge  you  with  our  loss." 

On  December  30,  1914,  the  market  price 
of  wheat  ai  Shaffer  was  fl.12  per  bushel, 
and  oq  January  15,  1916,  It  was  $1.29.  The 
defendant  contended  that  the  contract  was 
breached  oa  December  30th,  and  that  plaintiff 
could  not  exercise  the  option  after  that  time, 
and  the  trial  court  decided  that  plaintiff's 
letter  of  December  31st  did  not  extend  the 
contract  as  it  had  already  expired ;  that  its 
breach  occurred  on  December  30th.  Judg- 
ment was  rendered  In  favor  of  plaintiff  for 
$32.64,  the  difference  between  the  market 
price  on  December  30th  and  the  contract 
price,  less  $78,  the  value  of  the  wheat  de- 
fendant had  delivered  to  plaintiff. 


[1]  On  this  appeal  it  la  Instated  that  tlie 
def^dant  had  all  of  December  30th  In  wfalcb 
to  make  d^very,  that  the  earliest  pos- 
sible day  for  plaintiff  to  make  Its  election 
to  extend  the  contract  waa  December  81st, 
that'  the  cmtract  was  duly  extended  to  Jan- 
uary 16th,  that  the  market  iHiee  <m  that 
date  sboold  govern  In  detenulnlng  the  dam- 
ages to  wbldi  It  was  entitled,  and  tliat  It 
should  have  been  awarded  Judgment  against 
the  defendant  for  $18938  with  Interest  tbiere- 
on  from  January  16,  191S^  Dtd  tlie  c<mtract 
end  on  December  30th.  or  was  It  contlniied 
by  the  action  taken  by  the  plaintiff  on  the 
following  day?  Defendant  was  Mitltled  to 
all  of  December  30th  in  which  to  make  de- 
livery of  the  wheat  just  the  same  as  he  was 
to  the  29th  day  of  that  month.  D^very 
under  the  contract  wag  to  be  made  on  or 
l>efore  the  30th  day  of  Deconbw,  and  de- 
fendant would  not  have  been  in  default  if 
delivery  had  been  made  at  any  business  hour 
of  that  day.  In  the  absraice  of  notice  to  the 
contrary,  the  plaintiff  had  a  right  to  assume 
that  the  defendant  would  deliver  the  wheat 
before  the  lapse  of  the  day  fixed  In  the  con- 
tract, and,  if  it  had  been  tendered  during 
that  day,  the  plaintiff  could  not  have  declar- 
ed a  cancellation  of  the  contract  Tbe  op- 
tion reserved  to  the  plaintiff  had  to  be 
promptly  exercised  after  the  default,  and 
the  extension  could  only  be  made  for  a  rea- 
sonable time.  The  exercise  of  the  i^tloa  on 
the  day  following  the  expiration  of  the  time 
fixed  in  the  contract  was  in  good  time,  and 
the  notice  given  to  the  defendant  in  the  let- 
ter of  December  30th  extending  the  time  of 
delivery  ontll  January  IK,  1915,  must  be  re- 
garded as  having  fixed  a  reasonaUe  time  and 
to  be  a  proper  ezerdse  of  the  tuition  named 
In  the  contract.  The  court  was  therefore  In 
error  in  holding  that  plaintiff  could  not  ex- 
ercise the  optloif  under  tbe  contract  after 
the  30th  day  of  December. 

[2]  A  pr<^r  measure  of  damsges,  where 
the  s^er  falls  to  d^ver  grain  or  other 
chattels  at  the  time  stipulated  In  the  con- 
tract of  sale,  Is  the  difference  b^ween  the 
contract  price  and  the  market  price  at  tbe 
time  and  place  of  delivery.  Stewart  v.  Pow- 
er,  12  Kan.  596;  Gray  v.  Hall,  29  Kan.  704. 
While  holding  that  the  contract  was  not  ex- 
tended, the  court  awarded  the  plaintiff  the 
difference  between  the  contract  price  of  $1 
per  bushel  and  $L12  which  was  the  market 
value  of  wheat  on  December  80th.  It  ap- 
pears that  before  that  date  defendant  did 
deliver  78  bushes,  and  reckmlng  the  value 
of  the  balance  of  the  wheat,  922  bushels,  at 
12  cents  per  bushel,  the  difference  between 
the  contract  and  market  prices,  It  would 
amount  to  $110.64;  but  It  appeals  that  the 
plaintiff  bad  not  paid  for  the  78  bushels  that 
had  been  delivered,  and  subtracting  the  val'je 
of  that  quantity  from  tbe  Increased  value 
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(tf  that  not  dellTeied  we  bave  $32.01,  the 
amoont  for  which  Judgment  was  gtvesu 

The  plaintiff  Insists  that  it  was  entitled 
to  an  award  based  on  the  price  ot  wheat 
on  January  16,  1916,  the  time  of  delivery 
died  by  the  extension  of  tlvs  contract  This 
contention  must  be  sustained,  l^e  option  to 
extend  the  time  of  delivery  was  a  part  of 
the  contract  It  was  supported  by  the  same 
consideration  as  the  st^nlatlon  fixing  De- 
cember  30th  as  the  time  of  d^very,  and, 
when  the  option  was  exercised  and  a  reason- 
able time  named  by  plaintiff  for  delivery,  it 
was  Just  as  binding  upon  the  defendant  aa 
If  it  tiad  bem  the  c»iglnal  time  fixed  by  the 
contract  The  court  found  that  defendant 
was  in  the  wrong  and  bad  no  .  valid  excuse 
for  his  failure  to  deliver  the  balance  of  the 
wheat  He  had  stipulated  that  settlement 
should  be  made  as  of  the  agreed  time  of  de- 
livery, and  also  that  the  time  of  delivery 
might  be  extended  the  plaintiff.  Market 
prices  finctnate,  and  if  prices  had  declined 
between  December  30,  1914,  and  January  15, 
1015,  defendant  would  have  had  a  right  to 
settle  by  the  ruling  price  on  January  16th. 
which  had  become  the  agreed  date  for  de> 
livery  by  the  action  taken  in  accordance  with 
the  provisions  of  the  contract  He  breach- 
ed the  contract  and  he  should  not  be  per- 
mitted to  say  that  it  ended  on  December  30th, 
when  it  was  expressly  agreed  tliat  It  might 
be  kept  alive  for  a  lot^r  time  regardless  of 
whether  it  should  be  for  the  benefit  of  one 
or  both  of  the  parties  and  where  the  stipu- 
lated steps  had  been  taken  to  ke^  it  alive. 
It  does  not  appear  that  there  was  a  rescis- 
sion of  the  contract  by  plaintiff  on  Decem- 
ber 80th,  or  at  any  time  b^ore  January  16th, 
the  date  when  the  contract  actually  expired. 
The  plaintiff  was  entitled  to  recover  as  dam- 
ages 29  cents  a  bushel  on  the  922  bushels 
not  delivered,  or  $267.88,  less  t78,  the  value 
of  the  wheat  which  was  delivered. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
In  favor  of  the  plaintiff  for  $169.28,  with  In- 
terest thereon  at  tbe  rate  of  6  per  cent  per 
annum  from  January  10,  191S.  All  the  Jus- 
tices concurring. 


WAIXINGFORD  et  aL  v.  BUSHTON  GBAIN 

&  SUPPLY  CO.    (No.  20679.) 

{Supreme  Court  of  KauBas.   Feb.  10,  1917.  Oa 
Motion  for  Modification  of  Judgment 
April  7,  1917.) 

(BifltabvM  iv  the  Oovrt.) 

1,  CoNxaACTfl  e=»245{2>—CoNFiBMATl0N— Ef- 
fect. 

Where  a  contract  is  made  by  telephone  for 
the  purcbase  and  shipment  of  grain,  followed 
by  a  letter  of  confirmation  from  the.  purohasep 
to  the  seller  setting  forth  the  terms  of  tlie  con- 
tract the  written  confirmation  controls,  unless 
the  seller  makes  known  to  the  purchaser  any  ob- 
jection be  may  have  to  the  terms  as  stated  tucre- 


;  ^.   Strong  r.  Blngle,  06  Ean.  ffTS.  1S2  Pae. 

^^^r^'^ZZ^S'  o**"*'  Contraetir 
Cent  Dig.  |  lisai 

2.  Sales  ^101,  421— Bkbach— Waivxb. 

In  an  action  to  recover  damage  for  defend- 
ant's failure  to  ship  wheat  according  to  contract, 
tbe  defense  was  that  defendant  had  resclndecl 
because  plaintiffs  refused  to  pay  a  draft  for  the 
first  car  shipped.  The  court  properly  instructed 
that  f  anything  was  said  or  done  by  defendant 
to  induce  plainutEs  to  believe  it  had  waived  the 
failure  to  pay  tbe  draft,  it  would  be  estopped 
afterwards  to  claim  a  breach  by  reason  of  non- 
payment;  but  in  another  Instruction  the  court 
charged  in  substance  that  defendant  would  be 
relieved  from  tbe  consequences  of  such  waiver  if 
afterwards,  and  without  fault  on  its  part  it 
breached  uie  contract  on  some  other  ground. 
Held,  upon  the  facta  stated  in  the  opinion,  that  * 
the  giving  of  the  latter  instmctim  was  error^ 
and  that  it  misled  the  jury. 

[Ed.  Note.— For  other  cases,  sea  Sales,  Cent. 
Dig.  IS  207,  268,  1203.] 

S.  Bales  «:=»422— Aonon  fob  Bbeach— Find- 
in  gs-^udqubnt. 
Upon  the  special  findings.  It  is  held,  that 

plaintiff  is  entitled  to  judgment 
[Ed.  Note.— For  other  casts,  see  Sales,  dent. 

Dig.  I  1201.] 

(Additional  Syllahua  Ity  Editorial  Staff.) 
On  Motion  for  Modification  of  Judgment 

4.  Sales  «s»418(2)  —  Bbeaoh  of  OomB^oi  — 

Measure  of  Damages. 
Where  wheat  was  bought  for  shipment  dur- 
ing the  month  of  August  and  the  seller  breached 
the  contract  on  August  6th  or  7th,  the  measure 
of  damages  was  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  place  of 
delivery  when  the  wheat  would  have  been  deliv- 
ered if  shipped  up  to  tbe  dose  d  August  31st 

VEd.  Note.— For  other  cases,  see  Sales,  Cent 
DiiB.  Sfi  1176-1179.] 

Appeal  from  IMstrict  Court  Rice  County. 

Action  by  E.  B.  Walllngford,  C.  A.  WalUng- 
ford,  and  S.  P.  Walllngford,  partners,  doing 
business  under  the  firm  name  and  style  4^ 
Walllngford  Brothers,  against  the  Bushtoii 
Grain  &  Supply  Company.  Judgment  for  de- 
fendant, and  plaintiffs  appeal  Berersed, 
and  cause  remanded,  with  directions. 

Campbell  &  Oanqpbell,  of  Pittsburg,  for  ap- 
pellants. Jones  &  Jones,  of  Lyons,  for  ap- 
p^lee. 

FOBTER,  J.  The  action  was  to  recover 
damages  for  the  failure  of  defendant  to  ship 
4,000  bushels  of  wheat  during  the  month  of 
August,  1014,  according  to  a  contract  between 
the  parties.  There  was  a  verdict  and  Judg- 
ment for  defendant,  from  which  plaintiffs 
appeal. 

Walllngford  Bros.,  grain  merc^nts  at 
Wichita,  on  July  10,  1014,  bought  by  tele- 
phone from  the  defendant,  a  gra^  company 
at  Boshton  in  Bice  county,  5,000  bushels  of 
No.  2  hard  wheat  at  67  cents  a  bushel,  basis 
Bushton,  subject  to  destination  weights  and 
grades,  for  August  shlpmmt  via  Missouri 
Pacific  Railway.  The  contract  was  couflrm- 
ed  by  correspondence.  Hie  petition  set  forth 
these  facts,  and  further  that  on  August  4tb. 
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deftndut  tendenA  on  tlie  oontraot  one  car 
ot  wheat  UUed  to  New  Orleans  as  Instructed 
by  plftlntifls,  and  that  on  Avgost  Bth  defmd- 
ant  wired  plalntUFs:  "Can  yoa  nse  wheat  on. 
contract  NUed  to  ron  at  GhlcaKoT  Wire  an- 
swer." TO  which  plalntUb  at  once  replied, 
tautmcting  defendant  to  blU  the  wheat  to 
plalntUb  at  C^iicaso.  It  averred  that  de- 
fendant failed  and  refused  to  ship  tiie  re- 
maining 4,000  bostaels  during  the  montb  of 
August,  altboni^  Importuned  by  plalnUSs  to 
do  so ;  aiul  Biat  upon  sncb  refusal  the  plaln- 
tUfs,  puTsoant  to  the  contract,  went  Into  tho 
open  market  and  pnrdiased  for  defmdant's 
account  at  the  then  reasonable  price  the 
•  same  amount  of  No.  2  hard  wheat,  paying 
therefor  39.9  cents  a  bushel  above  the  con- 
tract price;.  Flalntlfh  asked  judgment  Cor 
$1,806,  the  amount  of  the  dUtemce  in  prices. 

The  answer  admitted  the  sale  tuy  phone  to 
plaintiffs  of  6,000  bushels  of  wheat  of  the 
grade  nientloaed,  but  alleged  the  wheat  was 
to  be  paid  for  by  sight  draft  with  bill  of  lad- 
ing attached  as  each  car  was  loaded,  which 
draft  the  plaintiffs  were  to  pay  when  present- 
ed at  Wichita.  It  denied  that  the  written 
conflrmatlon  of  plaintiffs  correctly  stated  the 
terms  of  the  verbal  contract  It  averred 
that  on  August  1st  the  defendant,  following 
Instmctlona  in  letters  from  plaintiffs  that 
the  wheat  be  shipped  to  New  Orleans  for  ex- 
port, shipped  one  car  of  wheat  and  drew  on 
plaintiffs  for  $720,  but  that  on  August  4th  the 
draft  upon  prcseotatiou  to  plaintiffs  was  pro- 
tested and  payment  theretm  refused.  The 
answer  further  alleged : 

That  the  contract  "was  canceled  by  tbe  breach 
of  plaintiffs  aud  thdr  refutial  to  pay  said  draft 

and  the  demand  by  plaintiffs  to  ship  said  wheat 
on  arrival  drafts,  and  that  at  no  time  until 
plaintiffs  broke  said  contract  by  refusing  to  pay 
for  said  wheat  did  defendant  refuse  to  deliver 
the  same.  That  after  plaintiffs  failed  to  take 
said  wheat  and  pay  for  same  according  to  agree- 
ment, and  protested  tbe  draft  drawn  therefor, 
it  refused  to  ship  any  more  wlieat  to  plaintiffs, 
and  is  without  fault.  Tliat  it  bad  a  right  to 
cancel  said  cootrnct,  and  that  it  did  so,  and  is 
not  indebted  to  piaiutiffa." 

Attached  to  the  answer  wen  copies  of 
correspondence  betwem  the  parties,  Indud- 
Ing  letters  from  plaintiffs  in  July  directing 
tliat  the  wheat  be  Mlled  to  New  Orleans  for 
export;  also,  plaintlfte'  letter  dated  August 
1st  oonflrming  a  telegram  of  tlie  same  date. 
Tbe  letter  reads: 

"We  wired  you  to-day  as  follows:  *Hold  bill- 
ing of  wheat  until  further  notice  from  us.' 
While  we  don't  want  you  to  think  that  we  are 
□ot  going  to  protect  oar  contracts  sooner  or  lat- 
er, since  the  embargo  baa  been  extended  on  Gal- 
veston and  on  account  of  the  unsettled  condition 
prevailing  throughout  the  entire  world  such  as 
foreign  wars,  impending  railroad  strikes,  etc, 
we  have  advised  each  one  ot  our  customers  not 
to  bill  anything  for  us  uotll  the  situation  dears 
up.  Bankers  everywhere  are  uneasy  and  this 
embargo  already  has  forced  us  to  carry  an  im- 
mense lot  of  wheat  and  at  present  we  don't  care 
to  jeopardize  our  credit  or  our  commercial  stand- 
ing by  trying  to  do  the  impossible.  If  you  find 
you  have  to  bill  grain  and  can  make  drafts  pay- 
able on  arrival  of  car  at  destination,  no  doubt 
we  CSM  tato  care  of  a  limited  amount  of  it    If  i 


you  care  to  handle  it  In  this  way,  you  may  write 
us  and  we  will  write  you  billing.  Ton  do  not 
peed  to  telephone  or  teiearaph  as  that  Is  a  need- 
leas  exj^nse.  We  are  indeed  very  sorry  for  the 
prevailing  ooadlriona.  bat  thmt  m  mn»  <rf 
which  we  have  no  oontroL" 

The  reply  admitted  that  payment  of  da- 
fendanfs  draft  for  the  first  car  of  wheat  was 
refoaed,  trat  It  alleged  that  on  Angnst  4th, 
the  day  It  was  presented,  plalntUts  called 
defendant  1^  phone  and  eocplaliied  ttiat,  ow- 
ing to  the  outbreak  of  the  Knn^ean  War,  an 
embargo  placed  by  railroads  <m  rtilpmentg  to 
Gulf  ports,  and  tbe  refusal  of  banks  to  dis- 
count drafts  with  bills  of  lading  attached, 
plaintiffs  could  not  then  take  care  of  the 
draft,  but  that,  if  defendant  would  call  back 
the  draft  and  draw  an  arrival  draft  on  tbe 
car,  they  would  arranfge  for  Us  paym«it  and 
would  give  the  defendant  bUllog  for  the  rest 
of  the  K,000  boabels  to  markets  other  than 
Oulf  portB  for  export.  It  alleged  that  de- 
fendant agreed  to  wittidraw  the  draft  and 
await  plaintiff^  further  InstmeUons  as  to 
handling  tho  wheat  pnrdiased.  The  reply 
denied  that  defmdant  canceled  the  contract 
for  the  reason  alleged,  and.  <«  the  contrary, 
averred  that  defendant  leeogntaeA  the  same 
as  valid  and  reaffirmed  It  by  wiring  plaintiffs 
on  August  9th,  after  It  was  advised  of  tbe 
n(Hipayuient  of  the  draft,  asking  if  plaintiffs 
could  use  the  wheat  billed  to  Ohicago,  lo 
which  plaintiffs  at  once  replied  affirmative 
and  directed  defoidant  to  bUl  the  wheat  to 
Chlcaga 

The  manager  of  idalntlffs'  business  at 
Wichita  testified  that  he  talked  with  Mr. 
Miller,  defendant's  manager,  on  the  after- 
noon of  August  4tb,  and  told  him  tbe  draft 
attached  to  the  bill  of  lading  had  not  been 
paid,  and  explained  tbe  unsettled  conditiou:i 
which  made  it  Impossible  for  them  to  protect 
it :  that  at  that  time  he  knew  the  draft  had 
l>een  presented,  but  did  not  know  it  had  been 
protested ;  that  Miller  said  he  could  have  tho 
draft  held  for  a  few  days ;  and  that  he  told 
Miller  it  might  be  possible  they  could  bill 
the  rest  of  tbe  wheat  to  Chicago,  as  some 
grain  was  moving  that  way.  He  testified 
that  on  August  5th  he  received  from  defend* 
ant  the  following  letter,  dated  August  4th: 

"As  per  conversation  over  tiie  phone  this  p. 
m.  witb  your  Mr.  Wallingford  about  the  protest 
on  draft  for  car  No.  99247  B.  &  O..  wish  to 
say  that,  while  we  were  tallting  over  tbe  phone, 
our  banker  came  in  witti  a  telegram  saying  that 
the  draft  had  been  protested,  hence  we  thought 
that  the  best  course  to  porsue  was  to  let' it  be 
returned,  and  when  we  get  your  instructions,  we 
will  have  the  draft,  and  then  can  follow  out  your 
instructions.  We  are  sorry  that  you  did  not  get 
us  in  time,  so  that  we  could  have  saved  you  Om 
protest" 

It  was  on  August  6th  that  defradant  wired 
asking  If  plaintiffs  could  use  the  wheat  at 
Chicago,  to  which  plaintiffs  replied  in  the 
affirmative  and  directed  that  the  wheat  be 
Ulled  to  Chicago. 

Tbe  evidence  shows  without  dispnte  that 
on  August  4th  the  market  price  of  wheati 
basis  Busbtoo,  ranged  from  03)^  to  07  cents, 
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On  Angost  5tli  (he  price  was  67  owitB,  tbe 
same  as  tbe  contract  price  at  wblcb  defend- 
ant Iiad  agreed  to  deliver.  Ttii»  was  tbe  date 
ot  the  telegram  iust  referred  to.  On  Angost 
0th.  wtafiD  defendant  wrote  platntifls  rescind- 
ing the  contract  and  stating  as  reasons  there- 
for that  plaintiffs  had  refused  on  August 
4th  to  pay  the  $720  draft,  the  price  at  Bjieh- 
ton  had  risen  to  74  cents.  On  the  7th,  when 
plaintiffs  received  the  letter  notU^lng  them 
of  defendant's  latentlon  to  resdud  the  con- 
tract, the  price  had  risen  to  about  7S  cents, 
and  after  that,  In  the  language  of  one  wit- 
ness, it  "went  up  like  a  skyroclcet." 

Among  tbe  findings  of  the  Jury  in  answer 
to  questions  sulmitted  by  plaintiffs  are  the 
following: 

"a)  What,  if  anything,  did  plaitUdffB  fail  to 
do,  that  they  ahould  have  done  undec  their  con- 
tract with  defendant  to  Jaly  10.  1014,  the  con- 
tract in  question?  A.  They  should  have  taken 
care  of  sifrht  draft  for  car  in  transit  to  N«w  Or- 
leana  Also,  they  breached  tbelr  contract  with 
defendant  when  tbey  informed  him  they  eonldn't 
handle  wheat  only  with  deliveiy  draft  attached 
(on  August  Ist^. 

"(2)  If  you  find  that  plaintiffs  failed  to  do 
anything  that  they  should  have  done  mider  their 
ccntract  with  defendant,  then  state  cm  what  date 
defendant,  or  its  agent,  £rst  learned  of  such 
failure  or  default  on  the  part  of  plaintiffs.  A. 
On  August  4th  by  telephone.  Also,  when  he  re- 
ceived letter  referred  to  above  in  answer  to 
No.  1- 

"(3)  On  what  date  did  ulaintitTs  firgt  learn 
from  d^endant  that  defendant  wished  to  cancel 
the  contract  of  July  10, 1S14?  A.  Whsn  he  got 
deftodanfs  letter  of  Angnst  0th. 

"(4)  Was  defendant  Informed  on  August  4, 
1914,  that  plaintiffs  had  not  taken  up  his  draft 
for  $720  attached  to  bill  of  lading  showing  ship- 
ment of  one  car  of  wheat  by  defendant  to  plain- 
Ciifs  on  the  contract  in  question  ?  A  Yes. 

"(5>  After  defendant  learned  that  plaintiffs 
had  not  taken  up  its  draft  for  $720,  the  por- 
ishaae  price  of  the  car  of  wheat  shipped  to  them, 
■aid  draft  being  for  the  purchase  price  of  said 
car  of  wheat,  did  not  defendant  adt  for  and 
get  from  plaintiffs  instructions  relative  to  the 
billing  of  the  rest  of  the  wheat  covered  by  the 
contract?  A.  Yes,  he  asked  for  prompt  and  sot 
delayed  instructions,  but  not  in  accoraance  with 
the  original  contract" 

"(8)  After  defendant  company  had  learned 
that  plaintiffs  had  not  paid  for  toe  car  of  wheat 
■hipped  by  it  to  them  on  contract,  by  failing 
to  pay  the  draft  presented  to  them  on  August 
4,  1914,  with  bUl  of  ladinn  attached,  what.  If 
anything,  did  defendant  say  or  do,  which  induced 
plaintilb  to  believe  that  it  intended  to  ship  the 
rest  ot  the  5,000  bushels  of  wheat  covered  by 
the  contract  of  July  10,  1914?  A.  Sent  tde- 
gram  asking  if  plaintiff  could  use  wheat  On  con- 
tract billed  to  him  at  Chicago. 

"(9>  Did  phiintiffs,  at  tbe  time  that  they  failed 
to  take  up  the  draft  of  defendant  presented  to 
them  for  payment  oa  August  4,  1914,  aay  or  In- 
dicate to  defendant  that  they  renounced  the  rest 
of  tbe  6.000  bushel  contract,  and  did  not  intend 
to  be  bound  thereby?   A.  No,  they  did  not. 

"(10)  At  tbe  time  that  defendant  first  learn- 
ed ot  any  failure  on  tbe  part  of  plaintiffs  to  com* 

Jtly  with  every  part  of  their  contract  with  de- 
endant  of  July  10,  1914,  was  the  price  of  No. 
2  hard  wheat,  basis  Bushton,  under  the  same 
terms  as  covered  by  said  contract,  higher  or  low- 
er than  the  price  of  wheat  on  tbe  same  basis  at 
the  time  when  plaintiffs  first  learned  from  de- 
fendant that  defendant  desired  to  cancel  Its 
said  contract  with  plaintiffs?    A.  Lower. 

"(11)  Was  the  reasonable  market  valoe  of 
wheat  at  Bnshtui,  under  the  same  tenw  a*  ez- 


wessed  in  tbe  contract  between  plaintiffs  and 
defendant,  higher  pr  lower  than  the  contract 
price  on  August  4,  1914?  A.  Slightly  lower." 

"(13)  Was  tbe  reasonable  market  value  of 
wheat  at  Bu8fat(Hi,  under  the  same  terma  as  ex- 
preaaed  in  the  oontraet  between  the  lUaiatiffs 
and  defendant,  higher  or  lower  than  the  contract 
price  on  August  6,  1914?   A.  Slightly  higher. 

"(14)  Could  plaintiffs,  Immediatdy  after 
learning  that  defendant  wished  to  cancel  its 
contract  with  plaintiffs  of  July  10,  1914,  or  at 
any  time  thereafter  daring  the  month  of  Au- 
gust, 1914,  have  bought  in  the  amount  of  wheat 
unshipped  hy  defendant  on  nld  contrMt  at  a 
price  Msls  Buabton,  equal  to  or  lowar  than  the 
contract  price  of  67  cents  per  bnahel  basis  Bnsh- 
ton?   A.  No." 

In  answer  to  questifms  submlttad  de- 
fendant, the  Jory  made  the  following  find- 
ings: 

"ZMd  not  the  plaintiff  commit  the  first  breach 
of  the  contract  by  failing  to  pay  the  sight  draft 
for  the  car. of  wheat  snipped  August  1.  1914? 
A  Yes. 

"Did  not  plaintiffs,  at  about  6  o'clock  m  the 
evenioK  of  August  4,  1914,  promise  the  manager 
of  defendant  company  that  he  would  write  him 
full  instructions  and  make  arrangements  to  care 
for  the  draft  which  had  been  protested  and  that 
he  would  so  write  him  that  night?   A.  Yes. 

"Did  the  plaintltEs  pay.  or  arrange  to  pay  or 
provide  for  tbe  payment  ot  the  sight  draft 
which  was  protested,  or  write  the  defuvoant  with 
reference  to  the  same  as  agreed  in  the  coot  ana- 
tion  over  the  telephone  the  evening  of  the  4th 
of  August,  1914,  at  any  time  before  August  O, 
1914?   A.  No. 

"Did  tbe  defendant  send  the  ttiegram  of  Au- 
KQSt  5,  1914:  'Can  you  use  wheat  on  contract 
billed  to  Chicago?  Wire  answer' — relying  on 
the  promise  of  the  plaintiff  made  over  the  tele- 
phone to  write  instructions  on  the  nifcht  of  Au- 
gust 4,  1914,  with  reference  to  the  payment 
of  the  draft  which  had  been  protested?   A.  Yes. 

"Did  not  defendant  after  sending  telegram 
of  August  5,  1914,  receive  back  the  draft  pro- 
tested with  the  bill  of  lading  attached?  A  Yes. 

"Did  i:ot  d^endant.  after  receiving  back  the 
protested  draft  and  bill  of  lading,  notify  plain- 
tiffs by  the  letter  of  August  0,^1914,  that  the 
contract  was  canceled  for  the  reaams  stated  in 
the  letter?   A.  Yes. 

'  "Did  the  plaintiffs,  ever  at  any  time  before 
bringing  this  action,  offer  to  pay  to  defendant 
the  protested  draft  with  the  cost  of  tbe  protest 
fees  thereon?   A.  No. 

"Did  tbe  defendant  ever  waive  plaintiffs* 
breach  of  the  contract  in  failing  to  pay  the 
draft?  A.  No.  The  including  of  the  words  'on 
contract,'  in  telegram  of  August  Sth,  saved  such 
telegram  from  being  a  waiver." 

[1]  1.  Plaintiffs'  letter  confirming  tbe  purr 
chase  of  the  wheat  by  phone  was  accepted 
and  retained  by  the  defendant,  except  for  a 
slight  change  in  one  particular  which  has 
no  bearing  upon  the  controversy,  and  there- 
fore the  terms  of  the  contract  as  stated  In 
the  written  confirmation  are  controlling. 
Strong  y.  Rlngle,  96  Kan.  573,  576,  lfS2  Pae. 
631.  632.  In  the  opinion  In  that  case  it  was 
said: 

"In  order  to  avoid  the  consequences  of  misun- 
derstandings, defects  of  memory,  in  some  In- 
stances hypertrophy  of  memory,  and  in  odier  in- 
stances equivocation  or  downright  untruthful- 
ness, those  engaged  in  the  grain  business  have 
adopted  a  method  of  rendering  the  result  of  their 
oral  negotiations  definite  and  certain.  After 
oral  negotiations  have  been  concluded,  one  of  the 
parties  immediately  states  the  result  in  writins: 
and  submits  the  writing  to  the  other  for  approv- 
al. It  is  the  duty  of  tbe  recipient  of  the  writing 
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to  communicate  hia  objectlODS  to  the  other  par- 
ty. If  he  have  any,  and  to  decline  perfonnance 
if  nnwilling  to  be  bound  by  it." 

The  written  conflnnatlon,  after  stating  the 
terms  as  to  prices,  destination,  and  weights, 
reserred  the  right  to  change  destination  of 
all  shipments,  and  also  the  right  to  bny  in 
the  grain  for  the  skier's  account  if  shipments 
were  not  made  according  to  contract.  It 
contained  other  provisions  wlilch-  plaintiffs 
contend  should  be  construed  so  as  not  to 
require  payment  for  the  wheat  nnttl  .It  was 
delivered  and  accepted  at  New  Orleans. 
They  contend  that  the  court  erred  In  con- 
struing the  contract  when  it  charged  that 
plaintifTa  breached  it  by  falling  to  pay  the 
draft  for  the  first  car  before  It  reached  its 
destination,  and  In  charging  the  Jury  that 
defendant  was  not  obliged  to  ship  the  rest 
of  the  wheat  unless  It  waived  this  breach  of 
the  contract  la  the  view  we  have  taken  of 
the  case,  it  Is  not  deemed  necessary  to  con- 
sider these  contentions.^ 

[2]  2.  The  theory  upon  which  plaintiffs 
brought  the  action  was  titiat  defendant  had 
waived  any  right  to  rescind  the  contract  it 
may  have  bad  by  reason  of  plaintiffs'  fail- 
ure to  pay  the  draft  for  the  first  car  of 
wheat.  This  became,  and  throughout  the 
trial  continued  to  be,  the  determinative  ques- 
tion. The  plaintiffs  requested  a  number  of 
instructions  upon  the  law  of  waiver  based 
upon  the  rule  declared  In  Capper  v.  Paper 
Co.,  86  Kan.  S56.  121  Pac.  519.  These  in- 
stmctlons  were  refused.  It  is  true,  the 
court  Instructed  that.  If  the  jury  believed 
from  the  evidence  that  anythli^  was  said 
or  done  under  the  contract  by  the  defendant 
to  Induce  plaintiffs  to  believe  that  failure  to 
pay  the  draft  was  waived,  the  defendant 
would  be  estopped  to  claim  afterwards  a 
breach  by  reason  of  nonpayment;  but  the 
court  had  already  given  instruction  No.  T, 
which  allowed  the  Jury  to  excuse  defendant 
from  the  consequences  of  such  waiver,  pro- 
vided they  found  that  defendant  "afterwards, 
without  fault  on  the  part  of  the  plaintiffs, 
arbitrarily  breached  the  contract  by  refusing 
to  fulfill  it,  on  some  other  ground  than  that 
of  the  fault  of  the  plaintiffs."  The  jury  found 
that  defendant  did  Induce  plaintiffs  to  be- 
lieve It  was  going  to  ship  the  rest  of  the 
wheat,  but  that  this  constituted  no  waiver. 
The  letter  written  by  defendant  on  the  eve- 
ning of  August  4th,  following  the  telephone 
couversation  in  reference  to  the  protested 
draft,  is  Itself  sufficient  to  establish  the  waiv- 
er. It  shows,  not  only  the  cordial  relations 
between  the  parties,  but  the  entire  absence 
of  any  purpose  on  the  part  of  defendant  to 
rescind  the  contract,  at  least  while  the  price 
of  wheat  remained  where  it  was.  The  letter 
reads: 

"As  per  conversfttion  over  the  phone  this  p,  m. 
with  your  Mr.  Wallingford  about  the  protest  on 
draft  for  car  No.  99247  B.  ft  O..  wish  to  say 
that,  while  we  w«re  talking  over  the  phone,  our 
banker  came  in  with  a  telegram  saying  that  the 
draft  had  been  protested,  hence  we  thought  that 
the  best  course  to  pursue  was  to  let  It  be  re- 


turned, and  when  we  get  your  Initructloiu,  we 
will  have  the  draft,  and  can  then  follow  out 
your  instructions.  We  are  sorry  that  you  did 
not  get  us  in  time,  so  that  we  could  have  saved 

■you  the  protest" 

Followed,  as  this  letter  was,  the  next  day 
by  a  telegram  asking  if  plaintiffs  could  use 
the  "wheat  on  contract"  billed  to  Chlcago,  Uie 
Jury  could  do  no  less  tJian  find  that  defend- 
ant did  Induce  plaintiffs  to  believe  that  it 
Intended  to  ship  the  rest  of  the  wheat  But 
the  jury  found  that  this  did  not  constitute 
a  waiver  of  the  nonpayment  of  the  draft. 
This  finding  makes  It  apparent  that  the  Jury 
were  misled  by  instruction  7,  wblch  i)ermlt- 
ted  them  to  explore  the  field  of  speculation 
In  an  effort  to  discover  "some  other  ground" 
upon  which  to  avoid  the  waiver.  And  bo, 
when  asked  the  question,  "Did  defendant  ever 
waive  plaintiffs'  breach  of  the  contract  In 
failing  to  pay  the  draft?"  the  Jury  answered: 

"No.  The  including  of  the  words  'on  contract' 
in  the  telegram  of  August  5tb  saved  such  tde- 
gram  trom  being  a  waiver." 

On  the  contrary,  instead  of  saving  the  mes- 
sage from  constituting  a  waiver,  the  use  of 
the  words  "on  contract"  only  served  to  elim- 
inate any  possible  doubt  as  to  what  imr- 
ticular  wheat  the  defendant  wanted  permis- 
sion to  ship  to  Chicago.  The  courts  do  not 
need  the  aid  of  a  Jury  to  translate  the  mean- 
ing or  declare  the  legal  effect  of  plain,  un- 
ambiguous language  used  in  a  telegram  re- 
lating to  everyday  business  affairs,  and  will 
not  permit  the  rights  of  parties  to  be  frit- 
tered away  by  an  abltrary  finding  of  a  Jury 
declaring  the  legal  effect  of  such  an  instru- 
ment to  be  something  opposed  to  reason  and 
common  sense.  Besides,  in  so  far  as  the  find- 
ing becomes  a  question  of  law,  it  is  for  the 
courts  to  determine  and  not  for  the  jury.  See 
Capper  v.  Paper  Co.,  supra, 

[3]  3.  The  plaintiffs  insist  It  was  error  to 
deny  their  motion  for  Judgment  on  the  spe- 
cial findings.  The  Jury  were  asked  to  state 
what,  if  anything,  plaintiffs  did  or  failed  to 
do  that  they  should  have  done  under  the 
contract   The  answer  was : 

"They  should  have  taken  care  of  sight  draft 
for  car  in  transit  to  New  Orleans,  Also,  they 
breached  their  contract  with  defendant  when 
they  informed  him  they  couldn't  handle  wheat 
only  with  delivery  draft  attached — (on  August 
Ist?)." 

The  Jury  also  found  that  defendant  first 
learned  on  August  Ist  by  letter  that  plain- 
tiffs would  require  arrival  drafts,  and  first 
learned  of  the  failure  to  pay  the  draft  on 
August  4th.  They  further  fonnd  that  plain- 
tiffs were  not  notified  until  August  6th  that 
defendant  would  not  furnish  the  rest  of  the 
wheat ;  and  that  after  defendant  had  learned 
that  plaintiffs  had  allowed  the  draft  to  be 
protested,  and  after  notice  of  the  refusal  to 
accept  sight  drafts  before  arrival  of  the 
wheat  at  destination,  the  defendant  induced 
plaintiffs  to  beUeve  that  It  Intended  to  ship 
the  rest  of  the  wheat  covered  by  the  cou- 
tract. 

It  would  be  nnconsdonable  to  permit  the 
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defendant  to  rescind  the  contract  after  the 
wheat  had  suddenly  advanced  In  price,  and  to 
base  its  rl^bt  to  rescind  up<Mi  groands  which  it 
had  notice  of  and  was  willing  to  foi^ve  ao 
long  as  the  price  of  wheat  remained  at  or 
below  the  level  of  prices  when  the  ccMitract 
was  made. 

In  Capper  v.  Paper  Co.,  86  Kan.  355,  121 
Pac.  619.  an  Instruction  was  approved  which 
charged  in  substance  that,  if  plaintiff  failed 
to  make  payments  as  provided  In  the  con- 
tract and  this  provision,  had  not  been  waived, 
the  defendant  had  a  right  to  cancel ;  but, 
if  the  jury  should  find  from  the  evidence 
that  anything  said  or  done  under  the  con- 
tract induced  plaintiff  to  believe  that  this 
condition  was  waived,  the  defendant  would 
be  estopped  from  afterwards  claiming  non- 
performance. 

In  the  present  case,  the  evidence  and  the 
findings  are  that  defendant,  with  notice  of 
the  very  things  which  the  jury  declare  con- 
stltnted  the  breach  by  plaintiffs,  induced 
plaintiff  to  believe  that  they  would  ship  the 
rest  of  the  wheat,  In  other  words,  It  waived 
the  breach;  and  It  then  follows  as  a  mat- 
ter of  law  that  defendant  could  not  after- 
wards and  when  the  price  of  wheat  had  risen 
take  advantage  of  the  breach  and  rescind 
the  contract  The  plaintiffs  were  entitled  to 
Judgment  upon  the  findings  for  the  amount 
paid  by  them  as  shown  by  the  findings  for 
the  wheat  defendant  failed  to  deliver. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  Judgment 
In  accordance  herewith.  All  the  Justices  con- 
corrli^.  - 

On  Ifotloii  fbi  Modlflcation  of  Jndgmeot, 

There  is  a  motloa  asUng  for  a  modification 
of  ttie  Jndgmmt,  tbe  claim  htiog  ttiat  the 
Ifflee  at  wtalcb  plalntlflh  bought  In  the  wheat 
on  September  4tb  la  not  the  tme  meaanre  of 
damages.  The  wheat,  bonrarer,  was  not 
boQi^t  M  the  defgidant  dalms  ftir  "Anrost 
d^Terjr."  Aeoordlng  to  liie  oonflrmatlon.  It 
was  porcbased  for  "Angost  sbiimient."  and 
If  defmdHUt  had  sh^iped  the  wheat  <n  An- 
SDSt  9lMt,  as  it  had  the  right  to  do,  and  bad 
dzawn  drafts  with  bills  of  tadlng  attached. 
September  4th  woold  have  be»i  the  time 
when.  In  ttie  regular  courae  ^  badness,  the 
drafts  venld  have  been  presented,  ^ain* 
tSlbf  testlmtmy  la  that  they  never  notified 
tiie  defendant  that  they  would  not  acc^t 
the  wheat;  and  their  letter  to  defendant 
dated  August  7th  was  sufficient  notice  that 
plaintiffs  expected  to  look  to  defendant  for 
the  wheat  The  special  findings  are  that  at 
no  time  between  Angost  6th  and  September 
4th  conld  the  plaintiffs  have  bought  In  the 
wheat  at  or  lower  than  the  contract  price. 
It  was  a  matter  of  pure  speculation  whether 
by  extending  to  defendant  the  fall  time  for 
delivery  the  damages  would  be  less  or  great- 
er. It  Is  tme,  as  defendant  asserts,  the  time 
of  Shipment  or  d^very  during  the  month  of 


August  was  wholly  opdonal  with  defendant, 
but  defendant  exerclaed  no  option  exc^  to 
say  on  Aognst  ftOi  that  it  would  i^t  deliver 

at  all. 

In  Mercantile  Go.  t.  Lusk.  46  Ean.  182, 
183,  29  Pac.  646,  the  general  rule  stated  In 
Benjamin  on  Sales,  {  1118,  In  a  case  where 
the  buyer  refuses  to  accept,  was  quoted  as 
follows: 

"The  data  at  whldi  the  contract  ia  coDBidereil 
to  bare  been  broken  ia  that  at  which  the  goods 
were  to  have  been  delivered,  not  that  at  which 
the  buyer  may  give  notice  that  he  iDtends  to 
break  the  contra<ct,  and  to  refuse  accepting  the 
goods.  5  M.  A  W.  475:  [Follansbee  v.  Adams] 
86  111.  18;  [Kadish  v.  Toong]  108  lU.  170  [43 
Am.  Bep.  548]." 

And  It  was  said  that  the  exact  converse  of 
this  rule  should  be  applied  to  a  case  where 
the  seller  breaches  the  contract  by  refusing 
to  deliver.  Among  the  authorities  dted  Is 
WlndmuUer  v.  Pope,  107  N.  T.  674,  14  N.  E. 
136,  which  is  quoted  as  follows: 

"The  time  of  ddlvery,  and  not  the  time  when 
the  seller  gives  notice  that  he  Intends  to  break 
the  contract,  is  the  rule." 

[4]  The  plaintiffs,  In  a  brief  filed  in  op- 
position to  the  motion  to  modify  the  Judg- 
ment, concede  that  If  at  any  time  between 
August  6th  and  the  expiration  of  the  time 
for  delivery  plaintiffs  could  have  bought  In 
the  wheat  at  or  lower  than  the  price  agreed 
upon.  It  would  have  been  the  duty  of  plain- 
tiffs to  have  done  so,  in  accordance  with  the 
rule  declared  in  Lumber  Co.  v.  Lumber  Co., 
86  Kan.  131.  119  Pac  321.  But  the  finding  of 
the  Jury  is  that  this  could  not  have  been 
done. 

In  a  case  Just  decided  (Flour  Mills  Co.  v. 
Dirks,  164  Pac.  273).  the  contract  as  extend- 
ed gave  the  seller  until  January  15th  to  de- 
liver the  wheat,  and  the  measure  of  dam- 
ages was  held  to  be  the  difference  between 
the  contract  price  and  the  market  price  at 
the  place  of  delivery  on  January  15th. 

The  time  of  shipment  was  during  the 
month  of  August  and  In  the  circumstances 
of  this  case  the  measure  of  damages  is  the 
difference  between  the  contract  price  and 
the  market  price  at  the  place  of  delivery  at 
the  time  the  wheat  would  have  been  deliv- 
ered if  shipped  at  the  close  of  August  31st. 
It  has  been  held  that  the  burden  rests  upon, 
or  rather  that  it  Is  Incumbent  upon,  the  de- 
Suiting  seller  where  the  bargain  was  tor 
dellverv  by  Installments  to  produce  evidence 
that  the  buyer  could  have  gone  Into  the  mar- 
ket and  obtained  another  similar  contract 
on  such  terms  as  would  mitigate  bis  dam- 
ages. See  authorities  cited  in  Mercantile  Co. 
V.  Lusk,  supra,  where  this  rule  as  to  evidence 
was  adopted.  The  defendant  offered  no  evi- 
dence of  any  kind  upon  the  measure  of  dam- 
ages, choosing  to  stand  upon  his  right  to 
cancel  the  contract,  and  now  for  the  first 
time  raises  the  question.  The  fact  that  plain- 
tiffs could  have  elected  to  sue  at  once  upon 
notice  of  defendant's  Intention  to  breach  the 
contract  (Caley  v.  Mills,  78  Kan.  418, 100  Pac. 
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00)  does  not  control  the  measure  of  damages. 
Plaintiffs  did  not  elect  to  ane  until  tbe  ex- 
tdratkm  the  full  period  In  irtddi  defends 
ant  might  have  shipped  the  wheat  In  a  le- 
ceJA  oaae  (Flour  Co.  r.  Brandt,  OS  Kan.  687, 
168  Pae.  1120).  the  general  rule  declared  In 
Stewart  t.  Power,  12  Kan.  090,  and  Mercan- 
tile Ga  T.  liiuk,  tnpn,  waa  recognised  as  the 
correct  one,  that  the  purchase  should  tray 
in  at  the  time  and  place  of  dftllv^.  In  the 
case  at  bar  dellrery  was  to  be  at  Wichita  on 
Shqunents  made  at  any  time  during  August 
In  the  oplnlcm  in  Flour  Co.  y.  Brandt,  supra, 
It  was  said: 

"The  damage  to  tbe  plaintiff  was  caused  by 
tbe  defendant.  He  could  bave  prevented  damage 
to  tbe  plaintiff  by  performing  tbe  contract  on 
any  of  tbe  days  tbat  be  migbt  select  He  ref  Di- 
ed to  perform  bis  contract  and  compelled  tbe 
plaintiff  to  adopt  sucb  measures  as  be  deemed 
best  to  reduce  bis  Iobma.  Tbe  defendant  ouierbt 
not  to  be  permitted  to  cast  on  tbe  plaintiff  tbe 
burden  of  rediiciofr  tbese  losses  and  then  say 
tbat  the  plaintiff  could  bave  better  reduced  tbe 
losBes  hf  purchasing  wheat  <m  a  different  day." 
98  Kan.  588,  168  Pae.  1121. 

Tbe  motion  to  modify  the  judgment  la  de- 
nied. All  the  Justices  concurring. 


WHITEMAN  T.  CORNWELL  et  aL» 
(No.  20622.) 

(Supreme  Court  ol  Kansas.  April  7,  1917.) 

(BvUahut  h$  the  CMrtJ 

1.  JuDomHT  •s»400  —  (}nnjKa  ~  Bmor  — 
Bona  Fide  Pcbchaseb. 

Tbe  rights  of  a  purchaser  of  real  estate  who, 
In  good  faith  and  tor  a  valuable  consideration, 
ana  in  reliance  on  a  judgment  quieting  the  title 
of  his  grantor,  acquirea  die  property  by  war- 
ranty deed,  are  protected  by  section  83  of  the 
Civil  Code  (Gfen.  St  1900,  S  5076),  although 
tbe  judgment  may  be  opened  for  further  con- 
sideratian  as  to  tbe  rights  of  tlie  original  parties 
tbereta 

2.  iTJBQiavn  «9»174     OPBNnr a  —  Ehrxct  — 
Bona  Pide  Pubghasbii. 

Tbe  defradant,  a  resident  of  Iowa,  owned  a 
tract  of  wild  unoccupied  land.  Tbe  plaintiff  pro- 
cured a  questionable  and  perhaps  worthless  ti- 
tle thereto,  and  filed  an  action  to  quiet  and  con- 
firm his  title.  Tbe  defendant  was  sumnioned  by 
publicaticoi;  and,  having  no  actual  notice,  judg- 
ment waa  rendered  against  him  by  default  The 
plaintiff  th«i  sold  the  land  by  warranty  deed  to 
a  thitd  party  who  relied  on  the  judgment  In 
good  tnlth  and  for  a  TSlnable  conmderanoii. 
When  tbe  judgment  waa  opened,  tiiis  third  party 
appeared  and  contested  with  tbe  defendant  In 
sucb  a  situation  the  rule  of  the  Civil  Code,  sec- 
tion 83,  protects  tbe  boua  fide  purchaser  under 
tbe  judgment,  although  it  is  set  aside  so  far  as 
it  relates  to  tbe  controversy  between  the  plain- 
tiff and  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  It  300,  887,] 

Appeal  from  District  Court,  Seward  Coun- 
ty. 

Snit  by  I*.  H.  Whlteman  against  AlUe  Com- 
w^  Nicholas  Wageoer,  and  others.  Judg- 
ment by  default  against  defendant  Wegener, 


judgment  opeoed.  and  aiipearanoe  by  W.  & 
Hodges,  and  Judgment  for  W.  8.  Hodges, 
dalmant  and  defoodant  Wagener  sweats. 
Affirmed. 

V.  IT.  Orlnstead,  of  Liberal,  for  appellant 
F.  S.  Macy  and  B.  W.  Davis,  both  of  Liberal, 
for  appellee. 

DAWSON,  J.  This  appeal  pree«tts  Oie  too 
familiar  predicament  of  a  man  whose  right 
to  a  tract  of  land  has  been  cut  off  by  a 
judgment  founded  on  a  publication  service 
pursuant  to  }Jie  statutes.  The  plaintiff,  who 
had  little  or  no  claim  to  the  land,  filed  a 
suit  against  the  defendant  Nicholas  Wagenet 
and  others,  claiming  to  be  the  legal  and 
equitable  owner  of  the  land  In  controversy, 
and  other  lands  mentioned  in  his  petition, 
allying  that  the  deftodants  claimed  some  es- 
tate or  interest  therein,  but  whatever  sucb 
estates  or  interests  might  be  they  were  all 
Inferior  to  his  estate  and  right  to  possession, 
and  that  tbe  defendants  unlawfully  kept'  him 
out  of  possession,  and  praying  for  possession 
and  coDflruiatlon  of  his  title  and  for  a  writ 
of  restitution. 

Wagener,  the  owner  of  the  land,  resided  in 
Iowa,  and  he  was  summoned  by  publication 
— wbich  he  of  course  knew  nothing  about — 
and  judgment  was  rendered  against  him  by 
default  The  decree  adjudged  the  plaiotltF 
to  be  the  attsolute  owner  of  the  land  In  ques- 
tlon,  and  confirmed  Ills  title  and  possession, 
and  decreed  tbat  If  the  defendant  was  In  poa- 
session  a  writ  of  restitution  should  Issue 
forthwith  to  eject  any  and  all  i>ersons  in  pos- 
session, and  to  deliver  the  possession  to  tbe 
plaintiff.  When  Wagener  learned  of  these 
judicial  transactions  he  filed  a  motion  to  open 
the  Ju^ment  and  filed  his  answer  deralgn- 
Ing  title  throu^  mesne  oonveyanoes  from 
the  United  States,  and  also  an  independent 
title  founded  on  tax  deeds.  The  Judgment 
was  opened,  but  cme  W.  S.  Hodges,  who  had 
procured  a  warranty  deed  to  the  land  from 
OiQ  plaintiff  executed  0  months  and  12  days 
after  the  deftult  Judgment  was  rendered 
against  Wagen«r,  appeared  and  claimed  tbe 
property  te  a  bona  flde  pnrcbaacr  wtthout 
notloa^  and  that  be  had  x«Ued  upon  ttw  de* 
fault  judgment 

The  oQurt  gave  Judgment  for  Hbdges,  the 
plalnhlTs  grantee,  and  Wagener  amiCBlaL 

[11  ST  we  do  not  And  some  way  to  iqnet 
this  }adgment  It  will  not  be  for  want  ot  an 
Inclination  to  do  so,  but  cmly  becaum  of  le- 
gal obstadea  whkib  we  have  no  ri^  to  Ic> 
nore.  The  general  finding  of  the  trial  court 
settles  all  Hie  issuable  facta  In  favor  of 
Hodges,  so  that  aTeniw  ot  reUef  fbr  appel- 
lant  la  barred.  Tbe  statute  provides  Oat  tho 
rights  of  bona  flde  purchaserB  ot  property 
the  title  to  wUdi  has  been  Judicially  deter^ 
mtnedf  after  6  mcmtbs,  Aall  not  be  affected 
by  proceeding  to  set  aside  Judgments  ob- 
tained by  default  and  on  publication  service. 


4E»For  otfatr  earn  see  mxiu  topic  and  KBT-KOHBBR  m  all  Ker-Mumbered  Dlgwto  and  Indexes 
•RebearlBg  denied  Hay  U,  1917. 
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car.  Code,  {  83  (Gen.  St  1900,  {  5676).  Tbe 
precedents  respecting  tbis  statute  are  too  nu- 
mwuB  and  too  fOTmldable  to  be  oTereome. 
Howard  r.  Entreken,  24  Kan.  438 ;  Loan  Oo. 
T.  Cable,  66  Kan.  306.  68  Pac.  1127;  Morrla 
T.  WinderltQ.  92  Kan.  9S6.  142  Pac.  944. 
The  case  ot  Bandall  v.  Barker,  67  Kan.  774, 
74  Pac  240,  recocnlzed  this  prliudple.  al- 
though the  court  found  It  pMslble  to  rescue 
the  true  owners  of  the  property  because  their 
adTersar;  had  not  acQoired  title  nndcf  the 
Jndgment  or  In  reliance  upon  It,  but  had  pur- 
chased  the  property  without  notice  of  the 
Judgmoit.  Nor  do  we  find  an  analogy  be- 
tween the  case  at  bar  and  that  of  McNutt  t. 
Nellans,  82  Kan.  424,  106  Pac.  834.  which 
counsel  for  appellant  nrgas  ns  to  consider. 
It  Is  there  said: 

fThe  objection  which  tbe  plaintlfls  itUl  make 
to  the  title  is  that  tlie  jadgment  was  rendered 
upon  service  by  publication,  and  may  be  vacated 
at  any  time  witnin  three  years.  The  doctrine, 
however,  Is  efltablisbed  by  numeroas  declsiong 
that  the  tiUe  of  a  porchaaer  in  good  fsith  who 
relies  upon  a  jodgment  qniedng  title  to  the  land 
in  his  grantor  cannot  be  affected  or  disturbed  by 
tbe  vacation  of  the  Judgment,  but  is  protected 
by  tbe  express  provisions  of  the  statate.  Civ. 
Code,  i  77;  Gen.  Stat.  1001.  S  4511;  Code  1909. 

t83;  Howard.  Adm'r,  v.  Bntreken,  Adm'r,  24 
an.  428;  Loan  Co.  v.  Cable,  65  Kan.  306, 
68  Pac.  1127;  Randall  v.  Barker,  67  Kan.  774. 
74  Psc.  240.  If,  therefore,  the  plaintlfb  had 
takes  a  conveyance  fcwi  tbe  defendant  their  ti- 
tle would  not  be  affected  by  the  vacation  of  the 
Judgipent,  provided  they  could  prove  that  they 
purchased  in  good  faith  and  in  reliance  upon  the 
^Idgmcnt."  §2  Kan.  427,  108  Pac.  836. 

[2]  Noticing  other  features  ot  ap[>e11anf  s 
argnmant,  we  are  constrained  to  hold  that 
Hodges  did  maintain  the  burden  of  proof  to 
■bcnr  that  be  pnTchased  the  property  in  good 
faith  and  in  r^lance  on  the  judgment — at 
least  tbe  trial  court  had  sufficient  evidence 
submitted  to  it  to  warrant  awdi  detomlna' 
tlon.  Thwe  was  an  all^titm  in  i^alntlff's 
petition  that  defendant  was  la  possession, 
but  It  devekq^  that  the  land  was  not  In 
the  actual  occupancy  of  any  person,  being  the 
cbaractetistic  nnder^oped  land  still  quite 
common  In  that  part  of  the  state.  There  is 
a  doctrine  tbat  wild  lands  am  constnuitiTelT 
in  the  possession  of  the  traa  ownw,  but  this 
doctrine  cannot  be  extended  to  ttaxgo  a  pur- 
chaser with  constructiTe  notice  of  constnic- 
Uts  possession  of  such  lands.  Haas  t.  Wil- 
son, 97  Kan.  176,  164  Pac  1018.  There  was 
no  impn^rietar  In  tbe  zedtal  in  tbe  decree 
granting  a  etmditlonal  writ  of  poeasssbm  If 
any  peraon  was  found  in  possession  of  flu 
land,  and  the  issue  and  exeeutlon  of  sncb  a 
writ  to  put  the  plalntifl  In  possession  of  this 
wild  uid  nnocciqritod  land  would  have  been 
an  idle  ceremony.  It  Is  also  contvnded  tbat 
one  cannot  anlet  his  title  if  he  has  no  title. 
He  cannot  if  bis  adversaiy,  having  some  sort 
of  title,  sees  flt  to  contest  with  him.  But  if 
tbe  latter  fiuesoes  a  contest,  Bbail  not  tbe 
plaintiff  prevail?  If  I  am  sued  for  a  som  of 
miHi^  wbidi  I  do  no^  owe,  on  a  claim  with-  < 


out  eves  a  shadow  for  its  basis,  and  am  duly 
summoned  loto  court,  and  I  wholly  ignore 
the  judicial  proceeding,  the  plaintiff  will  take 
Judgment  against  me  by  default,  and  In  time 
that  Judgment  will  become  unassailable. 
Certainly  I  will  then  be  indebted  to  the  per- 
son who  secured  Judgment  against  me,  and 
there  will  be  no  escape  from  it 

We  note  that  the  attorn^  who  examined 
the  title  advised  Hodges: 

"It  a  client  of  ours  should  take  title,  we  would 
want  them  to  look  up  the  possession  of  tbe  land, 
at  the  date  judgment  was  rendered,  which  was 
on  the  6th  day  of  June,  1013,  and  see  who  oc- 
cupied the  land  at  that  time,  and  see  whether  it 
has  been  occupied  since  tbat  time.  If  it  hss 
not  been  occupied,  no  one  in  posseaBlon  of  the 
land  or  making  any  claim  of  ownership  over  It, 
then  we  would  say  that  a  warranty  deed  from  L. 
H.  Whiteman  would  give  good  title  to  this  land." 

In  deference  to  this  suggestion,  an  affi- 
davit of  one  who  knew  the  land  was  append- 
ed to  the  abstract  whlcdi  recited  that  the 
laud  was  not  in  the  actual  possession  of  any 
person;  that  It  was  "raw  prairie  land." 

We  see  no  way  to  overturn  this  case  on 
the  question  of  possession.  Tbat  section  83 
of  the  Civil  Code  serves  a  salutary  purpose 
is  undeniable.  That  its  wise  provisions  may 
be  perverted  has  frequently  been  recognized 
by  this  court.  Much  may  be  done  by  trial 
courts  to  prevent  its  being  misused.  Doubt- 
less much  Is  so  done.  But  the  matter  of  se- 
curity of  title  Is  essentially  a  question  for 
the  L^slature.  Its  flat  may  be  wise  or  un- 
wise. Just  or  unjust,  but  within  constitution- 
al limitations  Its  will  Is  supreme,  and  how- 
ever reluctant  we  may  be  to  apply  the  law 
to  a  given  case — and  this  appears  to  be  such 
a  on&— our  duty  to  recognize  and  to  declare 
it  may  not  be  avoided.  We  cannot  avtM  it 
here,  and  the  Judgment  is  alDrmed.  All  the 
Justices  concurring. 


BBERHARDT  CONST.  OO.  t.  BOAHD  OF 
COITRS  OF  SEDGWICK  COUNTY. 
(No.  21248.) 

(Supreme  Court  of  Kansas.  April  7,  1917.) 

(BvOahiu  by  Ms  Oomrt.) 

1.  UANUAicns  «=s>84^PirBUo  OmoBBft— If  is- 
lAKM  or  Law — Judgmsht. 

Where  public  officers  who  have  entered  into 
a  contract  in  that  capacity  refuse  to  recognize 
Its  obligations  scdelj;  by  reason  of  a  mistaken 
view  of  a  pure  question  of  law,  their  compUance 
with  it  may  be  enforced  by  mandamus ;  but  it 
does  not  follow  that,  where  the  controlling  body 
of  a  mnnidpallty,  in  the  exercise  of  its  Judg- 
ment ss  to  pnbUe  policy,  sees  flt  to  refuse  to 
proceed  with  a  contract,  pref6rrin|-  to  answer 
in  damages,  it  can  be  held  to  specloc  perform- 
ance by  a  writ  of  mandamus. 

[Eld.  Note.— For  other  cases,  eee  Mandamtia, 
Gent  Dig.  U  18(^-188.] 

2.  Comrms  (^178  —  IssuAif  on  of  Bonns— 
Spkoial  Exxotion— Notios. 

Tbe  statute  requiring  the  notice  of  a  spe- 
cial election  to  vote  bonds  for  the  erection  of 
a  county  jail  to  be  published  In  a  newspaper 
"for"  80  days  before  the  time  set  is  not  oom- 
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Elled  with  where  the  notice  is  omitted  from  the 
ist  issue  of  the  paper  prior  to  the  date  named. 
[Ed.  Note.— For  other  cases,  see  Coonties, 
Cent  Dig.  SS  269-273.] 

3.  CocNTiBS  «»17&— Bond  Iss us s— Special 
Election. 

The  fact  that  the  election  was  held  upon  the 
same  day  as  the  state  primary  does  not  alter  its 

character  as  a  special  election. 

lEd,  Note. — For  other  cases,  see  Oounties, 
Cent  Dig.  §S  269-27^]  , 

4.  Counties  €=»178  — Bond  Issoe  —  Special 
Election— Notice— iNVALiDiTy. 

The  failure  to  publish  the  notice  of  such 
an  election  for  the  full  period  required  by  the 
statute  lenders  the  election  void. 

[Ed.  Note,— For  other  cases,  see  Counties, 
Cent  Dig.  8S  269-273-1 

5.  CoDNTiEB  «=»111(2)  —  County  Jaii^K3on- 

TfcACT^VALlDITr. 
The  county  board  has  no  power  to  provide 
for  the  erection  of  a  jail  without  a  vote  of  the 
people,  and  a  contract  made  under  color  of  an 
election  held  without  the  required  notice  having 
been  given  is  unenforceable. 

[Ed.  Note.— For  other  caseB,  see  Counties, 
Cent  Dig.  iS  174,  181.] 

6.  C0CKTIE8  «=>49  — OOVNTT  BOABD— FUD- 

INOS. 

The  mle  that  ordinarily  the  finding  of  a 
public  body  as  to  the  steps  taken  preliminary  to 
Its  action  is  coQclnsive  does  not  apply  to  the 
situation  stated. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  81  56-«0.] 

7.  Estoppel  €=>62{3)— Contbacts. 

A  count;  cannot  be  required  to  carry  out 
such  a  contract  on  the  ground  of  estoppel  re- 
sulting from  the  dealings  of  the  commissioners 
with  the  contractor,  for  the  reason  that  the 
rights  of  the  public  are  involved. 

[Kd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  8  163.] 

Original  mandamus  by  the  Bbertaardt  Con- 
BtrucUoi  Company  against  the  Board  of 
County  CommlsslODers  of  the  County  of 
Sedgwick.    Writ  denied. 

Burch,  Litowich  St  Royce,  of  Salina,  and 
Stanley,  Stanley  &  Hegler,  of  Wldilta,  for 
appellant.  Boss  McCormlck  and  Dale,  Ami- 
don  &  Bnckland,  all  of  Wichita,  for  appellee. 

MASON,  J.  In  JuDfi,  1916,  the  commission- 
ers of  Sedgwick  county  decided  that  it  was 
desirable  to  build  a  Jail  at  a  cost  of  $120,000. 
An  election  was  held  at  which  a  majority  of 
those  voting  declared  In  favor  of  issuing 
bonds  for  the  purpose.  In  September  a  con- 
tract was  entered  Into  with  the  Eberhardt 
Construction  Company  for  the  building  of 
the  Jail.  Work  under  the  contract  was  b^un 
by  purchasing  material  and  equipment,  a 
part  of  which  was  placed  upon  the  ground. 
Two  of  the  commissioners  were  succeeded 
by  newly  elected  officers  In  January,  and  In 
that  month  the  board  notified  the  company 
that  it  bad  canceled  the  contract,  adding 
that  this  was  done  upon  the  opinion  of  the 
couuty  attorney  that  the  election  referred  to 
and  the  acts  taken  in  reliance  thereon  were 
without  authority  of  law.  The  company 
Heeka  by  mandamus  to  require  the  board  to 


carry  oat  the  oontmet  An  alternative  writ 
has  been  Issned,  and  the  defendants  have  filed 
an  answer  presenting  the  contention  that, 
even  If  tlie  contract  were  ralld.  Its  pofonn- 
ance  oonid  not  be  entiorced  by  mandamos,  and 
that  It  Is  Told  becsnse  ot  a  defect  In  the  pab- 
Ucatlon  of  the  notice  of  tlie  ejection.  The 
case  la  snbmltted  apon  a  motion  for  Judg- 
ment on  the  pleadings. 

[1]  1.  Upm  the  question  of  procedure  the 
defendants  rely  upon  a  line  of  decisions  to 
the  effect  that  a  municipality  will  not  be  omd- 
pelled  by  mandamus  to  perform  fl])edflcally 
its  ordinary  business  contracts.  26  Cyc.  291 ; 
State  T.  Mortensen,  €9  Neb.  S76,  95  N.  W. 
881.  6  Ann.  Ca&  291. 

The  plaintiff  relies  chiefly  upon  a  tec»t  de- 
cision of  this  court  in  which  the  contractor 
.was  permitted  to  test  the  validity  of  a  con- 
tract for  the  building  of  a  bridge  by  manda- 
mus against  the  county  board  for  Its  enforce- 
ment Bridge  &  Iron  Co.  r.  Labette  Coonty, 
9T  Kan.  142.  154  Pac.  230;  Id.,  98  Kan.  282, 
158  Pac.  8.  It  was  said  in  the  <H>liilon  In  that 
case  that  the  remedy  by  an  action  ft>r  dam- 
ages was  not  fairly  adequate ;  thd:  the  profit 
to  accrue  to  the  plaintiff  ttfjm  the  building 
of  the  bridge  could  not  be  definitely  ascer^ 
talned  in  advance  of  porformancek  The  spe- 
cific relief  there  sought  was  to  require  the 
defendants  to  close  the  site  of  the  bridge 
against  traffic  and  to  give  Uie  plaintiff  pos- 
session of  the  site  tar  the  purpose  of  build- 
ing the  bridge.  The  principle  applicable  to 
that  situation  has  been  thus  stated : 

"Where  imder  the  terms  of  a  contract  enter- 
ed into  by  a  municipality  and  its  contractor  for 
the  performance  of  such  work  it  is  provided,  or 
neceBHarily  implied,  that  the  municipality  shall 
do  and  perform  certain  things  essential  to  the 
performance  of  such  work  under  the  contract 
and  as  preliminary  thereto,  if  the  municipalib[ 
refuse,  it  may  be  c<»!)peUed  by  mandamaa."  2 
Bailey  on  Habeas  Corpus,  §  202,  p.  1098. 

Where  a  valid  contract  has  been  entered 
Into  for  the  making  of  a  public  Improvement 
In  pursuance  of  a  vote  of  the  people,  officials 
charged  with  a  mlnl8terii<il  duty  in  that  con- 
nection may  be  compelled  to  act  in  conformity 
thereto  by  mandamus  at  the  instance  of  any 
one  having  a  substantial  Interest  In  the  mat- 
ter. The  circumstance  that  the  peipons 
whose  action  is  sought  to  be  controlled  con- 
stitute the  governing  body  of  the  municipality 
concerned  does  not  render  them  Immune  from 
being  required  to  perform  a  positive  duty 
which  is  laid  upon  th^  by  virtue  of  their 
oflice,  and  which  invoWes  no  exerdse  of  dis- 
cretion. Where  they  seek  to  justify  nonac- 
tion on  their  part  solely  by  a  reason  which 
Is  founded  open  a  doulitful  conc^tion  of 
their  legal  obligations — where  the  controver- 
sy grows  out  of  a  dispute  over  a  pure  ques- 
tion of  law,  an  authoritative  answer  to  which 
will  necessarily  end  the  matter — the  practice 
in  this  state  is  to  permit  the  Issue  to  be  de- 
termined In  mandamus,  although  in  some  Ju- 
risdictions the  Interpretation  of  a  statute  by 
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ezecutlTe  offlcem  ,wiU  not  be  laterfwed  wltb 
by  oourts  In  that  manner.  It  does  not  fol- 
low that,  wheie  the  oontrolUns  body  ot  a 
public  corp(»atlon,  in  the  exo-clse  €A  Ita  Judg- 
ment  as  to  goromntental  ix^cy,  sees  flit  to 
refuse  to  proceed  with  a  ccmtract  to  whUSb  It 
has  committed  itselt  preferrti^  to  answer  In 
damages  for  any  resulting  loss  to  the  con- 
tractor rather  than  to  carry  out  a  course 
which  It  has  determined  not  to  be  for  the  best 
interests  of  the  community.  It  can  be  compel- 
led to  perform  evedflcally  Its  engagements 
by  a  writ  ct  mandamus.  It  will  be  assumed 
without  deciding  that  the  present  case  foils 
within  the  class  to  which  mandamus  Is  ap- 
plicable. 

[2]  2.  The  statute  requires  that  a  notice  of 
an  Section  to  vote  upon  the  question  of  issu- 
ing bonds  to  cover  the  cost  of  a  county  build- 
ing shall  be  published  in  the  official  papw 
"for  not  less  than  thirty  days  preceding  the 
day  aadoi  special  election  Is  to  be  held."  Qen. 
Stat.  1915.  I  2553.  Here  the  election  was 
held  on  August  1. 1916.  The  notice  was  pub- 
Usbed  in  the  official  paper  (a  weekly)  in  the 
issues  of  June  30th,  July  7th,  July  14th,  and 
July  21st,  but  not  in  the  issue  of  July  28th. 
The  language  of  the  statute  requiring  a  pub- 
lication to  be  made  in  a  paper  "for"  a  given 
number  of  dsys  before  an  event  Is  held  to 
mean  that  the  publication  must  nm  during 
the  entire  period,  be  continuous  from  a  time 
that  far  in  advance  until  the  date  named, 
and  therefore,  although  the  first  publica- 
tion Is  made  sufficiently  early,  the  omis- 
sion of  the  notice  in  the  last  Issue  of  the 
paper  before  Uie  event  Is  to  take  place  results 
in  a  failure  to  meet  the  legal  requirement 
MeCurdy  v.  Baker,  11  Kan.  111. 

[I]  8.  The  fact  that  the  eleetl<»  was  set 
upon  the  day  of  the  holding  of  the  state 
primary  did  not  alter  Its  states  as  a  special 
election,  held  at  a  time  selected  by  the  com- 
missioners, as  distinguished  from  a  general 
election,  held  at  a  time  designated  by  the 
statnta   Note  90  Am.  St  Sep.  69,  70. 

[4]  The  fsllure  to  publish  the  notice  of 
a  spedal  dectlou  for  the  full  time  required 
t>y  law  is  a  fatal  d^ect  rendering  the  elec- 
tion void  and  preventing  the  lawful  Issuance 
of  bonds  whtdi  depend  upon  it  for  their  va- 
lidity. State  ex  rCL  V.  Staley,  90  Kan.  624, 
13S  Pa&  902,  and  cases  there  dted;  Metzger 
V.  Davis,  96  Kan.  200. 157  Pac  844. 

Formal  defects  In  a  published  notice  of  an 
election  whkdi  do  not  diminish  its  effldeocy 
in  giving  btfWmatton  by  which  the  action 
of  voters  nuiy  be  afFeeted  are  not  necessarily 
fiitaL  Railroad  Co.  v.  Scott  County,  82  Kan. 
795,  109  Pac.  684;  City  of  Perry  v.  Davis, 
97  Kan.  369,  164  Pac.  1127.  But,  as  was 
printed  out  In  State  ex  reL  v.  Staley,  Just  dt- 
ed, the  ondssiott  of  the  notice  firom  <me  Issue 
of  the  paper  in  whldi  the  law  required  It  to  be 
inserted  might  possibly  have  deprived  sane 
voters  of  an  opportunity  to  take  part  In  the 
election,  and  thereby  have  Influenced  the  re- 
sult 


[I]  S.  The  county  board  bad  no  power  to 
provide  for  the  erection  of  a  permanent  laud- 
ing without  a  vote  of  the  people.  Gen.  Stat 
1915,  8  2652;  State  v.  County  of  Marlon,- 
21  Kan.  419.  The  ccmtract  which  it  under* 
took  to  make  with  the  plaintiff  was  there- 
fore in  excess  of  its. legal  authority  and  un> 
enforceable. 

[I]  6.  The  plaintlfl  seeks  to  avoid  the  ef- 
fect of  these  considerations  by  Invoking  the 
prindple  by  which  It  Is  held  that  where  the 
action  of  a  public  body  d^>ends  upon  au- 
thorization by  prior  proceedings,  its  finding 
as  to  the  result  of  such  preliminary  steps, 
made  in  good  faith,  Is  conclusive.  State  ex 
reL  V.  Holcomb,  95  Kan.  660.  148  Pac.  684; 
Stevenson  it.  Shawnee  Ooonty,  98  Kan.  671, 
159  Pac.  S. 

The  cases  dted  involve  the  ascertainment 
of  facts  concerning  which  there  might  be 
some  room  for  a  difference  of  opinion.  The 
time  for  wWch  a  notice  has  been  published 
In  a  newspaper  ts  a  subject  which  admits 
of  exact  knowledge  and  absolute  proof,  and 
a  finding  contrary  to  the  fact  cannot  be  made 
the  basis  of  official  power.  That  the  publica- 
tion of  the  notice  of  an  election  to  vote 
bcmds  for  the  fall  period  prescribed  by  the 
statute  ts  a  Jurisdictional  prerequisite  to 
thdr  Issue  Is  too  firmly  established  by  prior 
decisions  of  Oils  court  to  be  regarded  as  an 
open  question.  It  has  been  hdd  that  a  fail- 
ure to  publish  the  notioe  of  a  sheriff's  sale 
for  the  prescribed  time  Is  ^  mere  Irregularity 
which  does  not  render  the  ule  void.  Roun- 
savllle  V.  Hazen,  S3  Kan.  71,  S  Pac.  422.  But 
In  that  situation  no  question  of  Jurisdiction 
is  Involved.  The  confirmation  of  the  sale  Is 
a  Judicial  decree,  not  open  to  collateral  at- 
tack except  for  fraud.  Capital  Bazik  v.  Hun- 
toon,  35  Kan.  677.  11  Pac.  369;  17  Cyc.  1267. 
A  subsequent  showing  that  the  notice  of  sale 
had  been  iwaitted  altogether  would  not  avoid 
the  effect  of  the  confirmation.  Freeman  on 
Executions  (Sd  Ed.)  {  286,  p.  1667;  Herman 
on  Executions,  S  3^,  p.  51^ 

{7]  7.  It  Is  also  suggested  that  as  the 
board  was  acting  within  the  scope  of  its 
apparent  authority,  under  color  of  an  elec- 
tion presumably  held  according  to  law,  f6r 
the  r^larity  of  which  the  commissioners 
themsdves  voudied,  the  plaintiff  was  Justi- 
fied In  assuming  that  all  the  necessary  st^s 
had  been  duly  taken,  was  not  required  to 
make  a  minute  examination  of  the  proceed- 
ings, and  should  be  protected  in  hSa  rights 
under  the  contract  which  he  entered  Into 
in  good  faittt  in  reliance  on  the  action  of 
the  board.  This  reasonli^,  if  sound,  would 
in  effect  allow  the  board  by  Indirection  to 
erordse  a  power  denl^  tt  by  ttie  statute — 
to  accomplish  a  result  which  Oie  law  ex- 
pressly forbids.  The  limitation  on  the  power 
of  the  board  Is  for  the  protection  of  the  tax- 
payers, and  acts  done  by  the  commissioners 
in  excess  of  thdr  legal  power  cannot  work 
an  estoppel  against  the  public  so  as  to  re- 
quire the  performance  of  an  executory  con- 
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tract  entered  Into  without  authority,  or  to 
require  recognition  of  the  obllgatlona  of  such 
a  contract  after  Its  partial  execution,  beyond 
making  compensation  for  beaeflts  actually  re- 
ceived. 10  R.  C.  L.  707.  See  In  this  connec- 
tion Ritchie  T.  City  of  Wichita,  90  Kan.  668, 
163 'Pac:  176.  We  do  not  re^rd  the  situation 
as  one  for  the  application  of  the  principle  by 
which  the  recital  In  municipal  bonds  that  the 
acts  on  which  the  right  to  issue  them  de- 
pends have  been  duly  performed  Is  held  to  be 
coQclusiTB  against  the  municipality  after 
they  have  passed  Into  the  hands  of  an  inno- 
cent purchaser.  That  mle  results  from  an 
application  of  a  doctrine  peculiar  to  negotia- 
ble instmments.  The  question  whether  the 
county  should  now  be  comi>eIled  to  abide  by 
the  contract  Is  very  dIfFerent  from  the  qnes- 
tlon  whether  It  should  be  compelled  to  pay 
for  benefits  It  bad  received  If  the  ocmtract 
had  already  been  carried  out 

The  writ  is  denied.  AU  the  Jdattcea  «ni- 
currlng. 


OOIiVIN  T.  WII/SOX.   (No.  20668.) 
(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Sytlahus  ly  the  Oovrt.) 

1.  WrmE68E8      €=>360  — iMPEACHMEira  — RB- 
BDTTAIi— DiaCBETIOK  OT  TRIAZ.  COUBT. 

Where,  in  tlie  trial  of  an  action  to  recover 
damases  for  alleged  assaults  by  defendant  upon 
plainuff,  the  defendant  introduced  the  testi- 
mony of  several  witneBses  to  contradict  state* 
ments  made  by  the  plaintiff  on  cross-ezamins' 
tion  concerning  matters  coUateral  to  the  issues, 
the  court  may,  in  the  exercise  of  its  sound  dis- 
cretion, permit  the  plaintiff  In  rebuttal  to 
prove  her  good  reputation  for  truth  and  verac- 
ity in  the  community  where  she  resides.  On 
the  facts  stated  in  the  opinion  there  was  no 
abuse  of  judicial  discretion  in  the  admission  of 
such  rebuttal  testimony, 

[Ed.  Note. — For  otlicr  cases,  see  Witnesses, 
Cent.  Dig.  |S  1163,  1166.] 

2.  A88AUI.T  ANO  BaTTEBT  ®=»29 — ClTZL  AC- 
TION—€  HA  BACTEB  or  Defbnoant. 

Id  a  civil  action  the  character  of  a  party  Is 
not  admissible  as  evidence  to  disprove  the  act 
with  which  be  is  charged. 

[Ed.  Note. — £>>r  otber  cases,  see  Assault  and 
Battery,  Gent.  Dig.  |  42.1 

Ai^al  from  Dlstriut  Court,  Bourbou 
County. 

Action  ^  Neta  Colvln  against  Ed  Wilson. 
Judgment  for  plalntUf,  and  defendant  ap- 
peals. Affirmed. 

i  .  J.  Oyler,  of  lola,  and  Sheppard  &  Shep- 
pard,  of  Ft  Scott,  for  appellant  Hubert 
Lardner  and  Hudson  &  Hudson,  all  of  Ft 
Scott  for  aiq>ellee. 

PORTER,  J.  Net^  Colvln,  the  plalntlfT, 
resides  with  her  husband  and  children  on  a 
farm  near  Bronson,  in  Bourbon  county.  Ed 
Wilson,  the  defendant,  is  a  married  man  liv- 
ing near  the  plaintiff's  home.  The  two  fami- 
lies were  neighbors  and  visited  back  and 
forth.    Mrs.  Colvln  brought  this  action 


against  Wilson  to  recover  damages  for  two 
Alleged  asBftults  npm  her  person.  The  de- 
fendant answered  with  a  general  denial. 
The  Jury  returned  a  verdict  In  plalstUTs 
ftvor  for  $500,  npon  which  the  court  render- 
ed Judgment.   Defendant  appeala 

l^e  plaintiff  testiaed  that  on  two  occasions 
defendant  came  to  her  home  during  the  ab- 
sence of  her  husband  and  forcibly  grabbed 
her  in  bis  arms,  pulling  her  dose  to  him; 
that  she  screamed  and  tried  to  get  loose  and 
struggled  with  him  for  two  or  three  minutes 
until  he  desbsted.  She  testified  that  on  the 
second  occasion  he  tried  to  induce  her  to 
give  him  a  kiss,  and  that  he  subjected  her  to 
other  Indignities. 

[1]  1.  Theprlndpaltwntentlon  of  appellant 
is  that  Incompetent  testimony  w&a  admitted 
over  his  objections.  On  rebatto.1,  plaintiff 
produced  three  witnesses  who  testified  that 
her  general  rotation  fbr  tmth  and  veratd- 
ty  In  the  community  where  she  resided  was 
good.  The  objection  to  this  was  based  on  tlie 
claim  that  no  <«ie  had  attacted  ber  reputa- 
tion as  to  truth  and  verad^,  and  therefore 
It  was  error  to  admit  proof  of  snch  gener- 
al reputatioa  in  rAuttal.  The  detenninatlon 
of  the  question  depends  upon  what  consti- 
tutes an  attack  npoo  the  credibility  of  a 
witness.  The  evid«ice  was  not  offered  be- 
cause the  plaintiff  was  a  party,  but  because 
she  was  a  witness.  On  cross-examination 
counsel  for  defendant  asked  ber  a  number  of 
ritiestlons  upon  collateral  mattmi,  Uustratr 
ed  by  the  following: 

"Q.  And  you  never  fainted  before  this?  A. 
No,  Bir.  Q.  In  your  KfeV  A.  No,  sir;  I  nev- 
er did.  Q.  You  didn't  tell  Mrs.  Howard  that 
you  was  out  in  the  cow  lot  and  a  cow  got  after 
you  and  frigbtcnecl  you  before  this  occurred? 
Did  you  tell  her  that?   A.  No,  sir.'* 

Similar  questions  asked  her  as  to  state- 
ment*! made  to  Mrs-  Leek  were  answered  by 
the  plaintiff  in  the  negative.  The  defense 
subsequently  called  as  witnesses  Mrs.  How- 
ard and  Mrs.  Leek,  who  fiatly  oontradtctel 
plaintiff's  stat^nrats  on  these  matters. 
Again,  on  cross-examination,  plaintiff  was 
asked  If  she  had  ever  flirted  with  defendant 
at  his  h<»ne,  and  if  she  .had  ever  winked  at 
him,  to  both  of  which  questions  she  answer- 
ed "No."  The  defense  subsequently  called 
Mrs.  Wilson  and  her  husband,  who  testified 
that  plaintiff  had  flirted  with  him  at  his 
home  and  had  winked  at  him.  Hbe  defend- 
ant likewise  called  other  witnesses  who  con- 
tradicted plaintiff  on  other  wholly  collater- 
al matters.  In  each  Instance  counsel  asked 
the  contradicting  witnesses  qneetions  for 
which  he  cialmed  he  had  laid  the  pr(H>er 
foundation  by  the  previous  examination  of 
plaintiff.  The  manifest  and  only  purpose  of 
the  cros8-«camlnation  as  to  these  matters  and 
the  Introduction  of  the  testimony  contradict- 
ing plaintiff's  statements  in  respect  there- 
to was  to  Impeach  her  veracity  as  a  witness ; 
and  we  can  conceive  no  snffleittit  reason  why 
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testimony  abowlns  the  plainturs  fumil  np- 
otAtloa  u  to  trntUfnlnttte  ua  nraot^  wn 
not  oompstrat  on  retrattal.  It  la  InidstBd. 
taowertf ,  tbat  bCr  Jrepntatlon  for  truth  uid 
T«raclty  was  presianed  to  be  ffood  luAU  at- 
tackod.  TlilB  te,  of  eoonn.  finfamiMtal. 
Bat  it  iB  also  Inateted  ttaat  bo  attack  vpaa 
her  reputation  bad  hem  made-  If  defendant 
Is  ocwrect  In  the  latter  omtentlcMi,  be  can- 
not dalm  tiiat  be  flibtlered  any  prejudice  by 
the  adnda^D  of  testimony  tendtng  to  eatab* 
liSb  something  presumed  and  owceded  to  be 
true.  The  defendant,  boworer,  did  make  an 
Indirect  attack  upon  fbe  credlbUity  and  ver^ 
adty  of  the  witness.  In  Clem  t.  Btate,  88 
iDd.  418,  427.  it  voB  said : 

"The  sole  object  in  askliw  a  wttness  whether 
be  had  onde  statementB  ebewhere  not  in  a(^■ 
cor.dance  with  hifl  testimony,  and  upon  his  de- 
ninl,  calling  other  witnesses  to  show  that  he 
did  moke  Buch  statements,  is  to  create  a  belief 
ttiat  he  is  not  a  credible  witness.  Impeachment 
of  a  witness  by  proof  of  his  bad  character  is 
intended  to  accomplish  exactly  and  only  the 
same  thing.  The  statements  and  the  bad  char- 
acter are  alike  immateria],  except  for  the  single 
purpose  fif  aflectuBg  the  credit  of  the  witness, 
and  it  Is  not  easy  to  su  that  the  twtf  meth- 
ods are  not  about  equaUy  elBcient  In  accom- 
plishing the  end.  In  either  ease  tiie  eredibUity 
of  the  witness  is  impaired.  •  •  •  If  it  Is 
juBt  in  the  one  cose  that  a  party  should  be  per- 
mitted to  establish  the  credit  of  his  witness  by 
showing  his  good  character,  it  is  alike  just  in 
the  other  case." 

The  same  conclusion  was  reached  by  the 
court  In  the  case  of  National  Bank  of  Bart- 
lesville  T.  Blakeman,  19  Okl.  106.  91  Pac. 
868,  12  li.  R.  A.  (N.  S.)  364.  In  the  opinion 
In  that  case  the  Oklahoma  court  concedes 
that  there  is  an  irreconcilable  conflict  In  the 
authorities,  and  adopts  the  rule  favoring  the 
admission  <rf  such  testimony  In  rebuttal  as 
one  founded  upon  the  better  reason. 

However,  we  do  not  wish  to  be  understood 
as  favoring  the  adoption  of  the  hard  and  fast 
rnle  tliat,  wherever  proof  has  been  admitted 
showing  contradictory  statements  of  a  wlt- 
ne^  who  Is  a  party  concerning  matters  for- 
el^  to  the  Issues,  the  party  whose  veracity 
as  a  witness  In  the  particular  Instance  has 
been  assailed  has  then  the  absolute  right  to 
offer  rebuttal  testimony  to  show  his  general 
reputation  for  truth  and  veracity.  The  bet- 
ter rule,  we  think,  Is  to  leave  the  question  of 
the  admissibility  of  such  rebuttal  testimony 
to  the  sound  discretion  of  the  trial  court 
In  vtew  of  the  course  pursued  by  the  defend- 
ant in  the  case  at  bar,  there  was  certainly  no 
abase  of  the  trial  court's  discretion.  The 
main  Issue  was  whether  the  alleged  assaults 
were  committed.  There  was  a  flat  contradic- 
tion in  the  testimony  of  the  two  parties  as 
to  what  occurred.  Aside  from  his  denial  of 
the  assaults,  the  testimony  ottered  try  defend- 
ant consisted  for  the  most  part  of  attempts 
to  sbow  that  the  plaintiff  had  testified  false- 
ly as  to  wholly  collateral  matters  Inquired  of 
in  cross^xamlnation. 

[2]  2.  The  defendant  offered  to  prove  that 


bis  gctteral  romtation  in  Uie  comnmnity  as  a 
mond,  <3iaste,  and  law-aUdlng  cttlaen  waa 
good,  to  which  the  court  sustained  an  objee* 
tion.  It  is  urged  by  plalntUC  tbat  deCmdant 
Cafled  to  profduoe  this  testimony  in  sopport 
of  the  motion  tof  a  new  trial.  Bis  own  af- 
fldavit  was  filed  stating  that  the  three  wit- 
nesses whose  testimony  was  rejected  would, 
if  permitted,  have  testlfled  tbat  Us  genwal 
reputation  in  these  respects  was  good.  Un- 
der section  807  of  the  ClvU  Code  iOtm.  St 
1909,  f  6901)  he  should  have  produced  Ihe 
evidence  "by  affidavit,  deposition  or  oral  tes- 
timony of  the  witnesses."  However,  no  er- 
ror was  committed.  In  a  dvll  action  the 
character  of  a  party  is  not  admissible  as  evl- 
Aeace  tending  to  disprove  the  act  with  which 
he  Is  <^arged.  Jn  Curtis  v.  Hoadley,  29  Kan. 
566,  where  defendant  was  charged  with 
fraud,  the  Judgment  was  reversed  for  error 
In  admitting  evid^Ke  of  defendant's  reputa- 
tion for  honesty  and  fair  dealing.  To  the 
same  effect  is  Slm^n  v.  Westenbe^er,  28 
Kan.  756,  42  Am.  Rep.  196. 

The  judgment  la  afilrmea.  AH  the  Justices 
concurring. 

OITT  OF  TOPBKA  v.  BROOKS  et  al.  (two 
cases).   (Nob.  19860,  20632.)  * 

(Supreme  Oonrt  of  Kansas.  Fcjb.  1(K  1917.) 

(SyJlahuB  hy  the  Covrt.) 

1.  JUDGICKNT  <g=»878(l),  891— CONSTBOOnON— 

Partial  Satisfaction  —  Joint  Dbbtobs  — 

Reuiase. 

A  city  obtained  a  Judgment  against  one  mem- 
ber of  a  partnership  fc^  damages  snstained  by 
the  fraudulent  acts  of  the  partnership  and  fail- 
ure to  complete  a  contract  for  the  construction 
of  a  sewer.  It  released  the  judgment  In  a  writ- 
ten instrument,  expressly  reserving  the  right 
to  sue  the  other  partner  and  the  surety  on  the 
contractors'  bond.  Heid: 

(a)  That  the  release  of  the  jud^ent  against 
one  of  those  Jointly  and  severally  liable  was 
in  effect  a  covenant  not  to  sue,  and  did  not 
prevent  the  city  from  subseqoentiy  prosecuting 
an  actioo  against  the  other  partner  and  the 
surety.  Edens  v.  Fletcher,  79  Kan.  139,  98  Pac. 
784.  19  L.  R.  A.  (N.  S.)  618. 

(b)  That  a  partial  satisfaction  of  a  judgment 
against  one  joint  debtor  aod  the  release  of  the 
same  will  operate  only  as  a  payment  pro  tanto 
of  the  indebtedness  of  the  other  debtors. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  1663,  1656.  1702.  1703.] 

2.  JuDQHBNT  4=9878(1}— Joint  Dbbtobs— Re- 
lease—Tender  OF  Payment. 

In  a  subsequent  action,  brought  by  the  city 
against  the  other  joint  debtors,  the  defradants 
tendered  to  plaintiff  and  offered  to  pay  into 
court  the  jnd^ent  against  the  other  joint  debtor 
which  had  been  released.  Held,  that  defendants 
could  not  better  their  position  by  offering  to  pay 
the  former  judgment . 

[EA.  Note.— For  other  coses,  see  Judgment, 
Cent  Dig.  SS  1653,  1655.] 

3.  Dauagbs  «:=>72  —  Crbdit  tob  OouimB- 

OLAIM—FeES  and  ElXPENBES. 
In  the  first  action  the  city,  in  addition  to 
the  judgment  which  it  released,  obtained  a  judg- 
ment applying  upon  the  indebtedness  of  plaintiff 
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a  claim  which  the  dty  owed  him  peraonaBr  and 
upon  which  he  had  broaght  the  action.  Beld, 
that  as  the  defendantB  in  the  present  action 
were  triven  credit  for  the  amount  of  this  coun- 
terclafm,  it  was  proper  to  render  jadgioent 
against  them  for  reaaonaMe  costi,  ftttomera*  fees 
and  expenses  Incurred  by  the  dty  In  eatahlishliK 
its  right  to  the  credit 

{Kd.  Note.~For  other  caaea,  see  Damages, 
Cent  Die.  SS  147-151.] 

4.  MUNICIPAT,  C0BI>0BATI0NS  ^=>347(1>— CON- 

TEACTS— Action  on  Bond—Dbtopptl. 
The  obligation  of  the  suretj  company  in  this 
case  is  held  to  be  an  unconditional  promise  to 
answer  for  the  defaults  of  the  contractors,  and 
therefore  the  city  is  not  estopped  to  maintain  an 
action  upon  the  bond  by  reason  of  the  fact  that 
before  the  fraud  was  discovered  it  paid  the  con- 
tractors in  full,  nor  by  reason  of  the  fact  that 
the  surety  company  released  certain  funds  it 
held  to  indemnify  itself  against  loss,  under  the 
belid  that  the  city  had  accepted  the  sewer. 

[Ed.  Mote^EVw  other  ease^  see  Manidpal 
Corporationa,  Cent  Dig.  t  876.]  . 

Appeal  from  District  Court,  Shawnee 

County. 

Action  by  the  City  of  T<H>eka  against  G.  W. 
Brooks  and  tbe  Title  Guaranty  &  Suretr 
Company.  Judgment  for  plaintlfl,  and  d&- 
fendants  appeal  Affirmed. 

Garrer  &  Garver  and  Bdwi^  D.  McKeever, 
all  of  Topeka.  for  ai^eUanta.  George  P. 
Hayden  and  F.  G.  Drennlng,  both  of  Topeka, 
for  appellee. 

PORTER,  J.  The  dty  of  Topeka  recovered 
In  this  actl(m  a  Judgment  for  $19,231.97 
against  <me  member  of  a  firm  of  contractors 
and  tbe  surety  company  for  overpayments 
made  upon  a  ocmtract  for  the  construction  of 
a  sewer.  Tbe  defendants  aj^al. 

Tlie  action  originally  was  against  G.  W. 
Brooks  and  M.  W.  Gllmore,  partners  as 
Brooks  &  Gilmore,  and  thdr  surety,  and  was 
commenced  October  1,  1907.  The  sewer  had 
been  completed  In  1905.  While  the  action  was 
pending,  Gllmore  brought  suit  against  tbe 
city  to  recover  an  amount  due  him  upon  an 
individual  contract  for  certain  paving  work, 
and  in  that  case  the  dty  pleaded  as  a  de- 
fense to  his  daim  the  same  mattera  which 
are  alleged  in  the  petition  In  the  present 
case.  On  the  trial  of  that  case  It  was  deter- 
mined that  Gllmore  owed  the  dty  the  stun 
of  $8,327.78  on  account  of  the  overpayments 
to  Brooks  &  Gilmore  on  the  sewer  contract 
Gllmore  was  given  credit  for  $3,580.88  due 
him  on  his  paving  work,  and  the  dty  was 
given  a  judgment  against  him  ft»r  tbe  balance 
of  ^,746.90.  That  judgment  was  never  paid, 
and  on  June  19,  1911,  the  dty  agreed  with 
Gllmore  that  if  he  would  ,assist  In  the  prep- 
aration ot  this  case  tov  trial,  bxA  up  bis 
sewer  records  and  "rodt  notes,"  and  testify 
at  the  trial,  the  city  would  release  and  satis- 
fy the  judgment.  This  agreement  was  car- 
ried out;  tbe  judgment  was  released  by  a 
written  Instrument  expre»sly  reservmg  to  the 
dty  tbe  rii^t  to  proceed  against  Brooks,  the 
former  partner  of  Gilmore,  and  against  the 


surety  company.  In  the  present  case  a  ref- 
eree was  appointed  in  October,  1914.  who 
found  against  Brooks  and  tbe  surety  com- 
pany, and  the  district  court  roidered  judg- 
ment in  accordance  tbwewltb. 

Tlie  referee  found,  among  other  things, 
that  Brooks  and  Gilmore  entered  Into  the 
partnership  August  1,  1904,  fi>r  the  sole  pur- 
pose of  performing  the  ocwtract  for  the  con- 
struction of  tbe  sewer  in  question,  and  as 
partners  never  engaged  In  any  other  enter- 
prise; that  James  F.  McCabe,  as  dty  engi- 
neer, without  the  knowledge  or  consent  of 
tbe  mayor  and  dty  council,  lududed  in  the 
monthly  estimates,  and  the  dty  paid,  at  con- 
tract prices  for  dlffca^t  sizes  of  main  and 
lateral  sewers  which  the  contractors  did  not 
furnish  or  construct;  that' he  also  raised  tbe 
grade  throughout  the  system  from  1  to  11 
feet  above  tbe  grade  provided  in  the  plans, 
and  so  relieved  tbe  contractors  from  excavat- 
ing and  backfilling  to  the  amount  of  more 
tlian  6,000  cubic  yards,  making  no  deduction 
in  the  mwithly  or  flaal  estimate  for  such 
omitted  work;  and  that  Brooks  &  Gllmore 
had  full  knowledge  of  the  fraud,  and  know- 
ingly overcharged  and  received  pay  for  all 
the  extra  work,  as  well  as  for  the  work 
omitted;  that  acting  thus  In  collusion  with 
the  dty  engineer  they  received  pay  for  many 
yards  of  loose  rock  more  than  tliat  actually 
excavated,  and  also  received  from  tbe  dty 
pay  for  the  excavation  of  about  3,000  cubic 
yards  of  solid  rock,  although  they  had  ex- 
cavated less  than  1,000  cubic  yards.  There 
were  many  other  Items  unnecessary  to  men- 
tion here.  In  which  the  dty  was  overreached 
in  this  manner.  The  referee  fonnd  that  as 
a  part  of  the  secret  agreement  between  the 
partners  and  McCabe,  and  upoif  his  demand, 
they  paid  to  him  for  his  personal  use  at  dif- 
ferent times- while  the  work  was  in  progress 
sums  amounting  to  $2,500. 

[1]  1.  The  first  claim  is  that  the  dty,  hav- 
ing satisfied  and  released  the  judgment 
against  Gllmore  for  the  wrongs  complained 
of,  la  barred  from  maintaining  this  action  to 
recover  damages  for  the  same  wrongful  acts. 
The  defendants  rely  upon  the  prlndple  de- 
clared in  Wcstbrook  v.  Mtze,  35  Ean.  299,  10 
Pac.  881,  the  first  paragraph  of  the  syllabus 
of  which  reads: 

"Where  several  persons  jointly  commit  an  in- 
jury, the  liability  is  joint  and  several,  and  the 
party  injured  may  sue  all  of  them  in  a  single  ac- 
tion, or  he  may  sue  them  separately  at  the  same 
time;  but  although  several  judgments  may  thus 
be  obtained,  th«e  can  be  but  one  satisfaction, 
and  the  acceptance  of  payment  In  full  upon  the 
judgment  obtained  against  one  of  such  perstms 
will  operate  as  a  bar  to  the  further  prosecution 
of  actions  for  the  same  injury  against  any  of  the 
others." 

In  Railway  Co.  v.  McWherter,  59  Kan.  345, 
351,  352,  63  Pac.  136,  137,  it  was  said  In  the 

opinion: 

"The  soundness  of  the  general  rule  that  a 
settlement  with  one  of  two  joint  tort-feasors 
ordinarily  discharges  hoth,  is  recognized," 
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— but  the  court  also  recognized  an  exception 
to  the  rale  In  a  case  where  "the  wiongtol 
act  Is  not  done  Jointly  by  the  persons  from 
whom  compensation  Is  sought,  but  Is  the  deed 
of  one  or  the  other  and  not  of  both."  In 
sucli  a  case  the  court  said  It  was  "unable  to 
percelre  on  what  principle  a  settlement  with 
and  discharge  of  one  affects  the  cause  of  ac- 
tion against  the  other."  The  defendants* 
contention  is  this:  On  the  identical  cause  of 
action  stated  in  the  petition  in  this  case,  the 
city  recovered  a  Judgment  against  one  of 
the  firm  of  partners  contracting  with  the  dty 
to  construct  the  sewer.  The  legal  liability 
npoQ  wtiich  it  recovered  that  Judgment  was 
the  same  as  in  this  case,  tbe  liability  of  one 
partner  for  the  wrongs  committed  by  the 
firm ;  and,  while  the  liability  of  each  partner 
was  joint  and  several,  each  waa  liable  for  the 
same  amount  It  Is  Insisted,  therefore,  that 
every  element  iB  present  upon  which  the  rule 
in  Westbro<^  t.  Mize,  supra,  is  predicated. 
The  trial  court  approved  the  referee's  con- 
clusion of  law  that  the  release  of  the  Gil- 
more  Judgment  did  not  release  or  satisfy  the 
city's  claim  against  the  other  partner  "ex- 
cept as  to  the  amount  actually  collected  by 
the  dty  from  Gllmore,"  wlil<^  was  the  sum 
due  him  on  his  paving  ccmtract  This  ruling 
waa  based  upon  the  authority  of  ESdens  v. 
Fletcher,  79  Kan.  139,  98  Pac.  7S4,  19  U  K. 
A.  618,  M^xeU  T.  KlApatrick,  Kan.  679, 
and  the  statute  authorizing  compromises  by 
partner*  or  joint  debtors.  Oen.  Stat.  1000,  iS 
5S07-6611.  In  the  Edens  Case  the  (^tinioa 
contains  a  comprdienslTe  review  of  the  au- 
thwitles  by  Hr.  Justice  BeoisMi,  who  wrote 
the  i^nlon.  That  case  differs  from  tills  in 
two  respects:  There  the  r^ease  was  exe- 
cuted before  any  Judgment  bad  been  render- 
ed, here  att&t  Judgment  against  the  Joint 
wrongdoer;  in  that  case  no  partnership  lia- 
bility waa  involved,  here  as  to  one  of  the 
defendants  the  liability  was  that  of  a  part- 
ner. In  the  Edens  Case  the  rule  adopted  In 
New  York  and  believed  to  be  in  accordance 
with  the  weight  of  reason  and  of  modern  au- 
thority was  followed.  That  rule  is  that  the 
intent  of  the  parties  to  the  release  controls, 
and  where  the  creditor  or  injured  party  ex- 
pressly reserves  the  right  to  pursue  the  other 
wrongdoer,  the  release  of  one  cannot  be  set 
up  as  a  defense  by  the  other.  The  compro- 
mise or  satisfaction  is  regarded  as  a  cove- 
nant not  to  sue,  instead  of  a  technical  re- 
lease. If,  on  the  other  hand.  It  is  an  abao* 
Inte  release,  the  rule  declared  in  Westbrook 
T.  Bflze,  supra,  controls,  and  the  Instrument 
necessarily  discharges  the  llaMllty  of  any 
other  person  either  Jointly  or  as  surety  there- 
for. We  perceive  no  adequate  reason  why 
the  intention  of  the  parties  to  the  compromise 
.should  not  be  carried  out  or  a  different  rule 
enforced  on  the  mere  ground  that  the  com- 
promise or  release  was  entered  Into  after 
Judgment  had  been  rendered.  It  was  in  ef- 
fect Just  as  mudi  a  covenant  not  to  sue- 


that  is,  not  to  pursue  the  person  further  up- 
on the  Judgment — as  was  the  agreement  In 
the  Edfflis  Case,  which  was  given  after  suit 
was  commenced  and  before  the  action  had 
resulted  In  a  Judgment.  The  release  of  the 
Judlsment  as  to  Gilmore  expressly  shows  that 
the  consideration  was  not  accepted  In  full 
compensation  for  the  debt  or  injury,  and 
should  not  be  ^ven  an  effect  contrary  to  the 
Intent  with  which  it  was  executed. 

For  another  sufficient  reason  the  defend- 
ants' contention  cannot  be  sustained.  The 
statute  expressly  authorizes  settlements  by 
one  partner  or  Joint  debtor  without  affecting 
the  Uabllity  of  the  other.  Gen.  Stat  1900,  SI 
5507-5511.  It  is  provided  in  secUon  5600 
that: 

"Sach  composition  or  oompromlse  with  any 
individual  member  of  a  firm  shall  not  be  so 
construed  as  to  discharge  the  other  copartners, 
nor  shall  It  impair  the  right  of  the  creditor  to 
proceed  at  law  or  in  equity  against  the  members 
of  each  copartnership  firm  as  have  not  been 
discharged.*™ 

In  the  opinion  in  the  Edens  Case,  supra, 
mention  was  made  of  section  1942  of  the 
General  Statutes  of  1909  as  adopting  the  old 
rule  of  equity  in  such  cases.  That  section 
reads: 

"Any  person  Jointly  or  severally  liable  with 
others  for  the  payment  of  an;  debt  or  demand 
may  be  released  from  such  liability  by  the  cred- 
itor, and  such  release  shall  sot  discharge  the 
other  debtors  or  obligors  beyond  the  proper  pro- 
portion of  the  debt  or  demand  for  which  the 
person  released  was  liable." 

We  conclude,  therefore,  that  a  partial  sat- 
isfaction of  a  Judgment  against  one  Joint 
debtor  and  the  release  of  the  same  operate 
only  as  a  payment  pro  tanto  of  the  indebt- 
edness of  the  other  Joint  debtors. 

[2]  2.  The  defendants  tendered  in  court  the 
amount  of  the  Gilmore  Judgment,  and  their 
second  contentlCHi  is  that  the  partnership  lia- 
bility of  Brooks  and  Gilmore  was  fully  deter- 
mined in  the  action  against  Gilmore,  and 
therefore  the  dty  Is  estopped  to  claim  a 
larger  indebtedness  than  the  sum  then  found 
to  be  due.  If  the  city  bad  accepted  the  ten-- 
der,  the  defendants  would  have  been  dis- 
charged from  further  liability.  Westbrook 
V.  Mlze,  supra.  But  the  city  declined  to  ac- 
cept it,  and  insisted  upon  establishing  against 
these  defendants  a  greater  liability  than  the 
amount  found  due  -from  Gilmore. 

It  seems  that  when  the  Gilmore  Case  was 
tried  the  dty  had  not  discovered  the  extent 
of  the  contractors*  fraud  nor  the  extent  of 
its  loss  thereby.  Neither  of  these  defendants 
was  a  party  to  the  Gilmore  suit.  They  were 
not  bound  by  anything  determined  therein, 
except  that  any  sums  recovered  and  collected 
by  the  city  in  that  action  would  to  that 
amount  reduce  their  liability  to  the  dty. 
Our  ^tute  declares  that: 

"All  contracts  which  by  the  common  Jaw  are 
joint  only,  shall  be  construed  to  be  Joint  and 
several."   Geo.  Stat  1008,  S  163& 
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A}ao  that: 

"Suits  may  be  broaght  and  prosecuted  ajrainst 
any  one  or  more  of  thoM  who  are  wo  Uabla." 
Oen.  Stat.  1909,  S  1641. 

In  Martin  t.  City  of  Obanute,  06  Kan.  433, 
102  Pac.  20,  It  was  held  that  the  effect'  of 
these  statutory  prorlsions  Is  that  liability  or 
obllgatiw)  Is  not  merged  In  the  Judgment 
against  one  of  the  contractors,  and  where 
such  Judgment  remains  unsatisfied  It  Is  no 
bar  to  a  subsequent  action  against  another 
of  the  debtors,  dtlng  Jenks  t.  School  District, 
18  Kan.  3G6.  The  Judgment  was  not  res 
Judicata  because  the  parties  are  not  the 
same.  Martin  City  of  Chanute,  supra, 
"nie  defendants  could  not  l>etter  their  posi- 
tion by  offering  to  pay  a  Judgment  to  which 
they  were  not  parties  and  which  bad  been 
released  by  the  Judgment  creditor. 

[S]  8.  In  the  Gllmore  Case  the  city  was 
obliged  to  pay  the  costs,  and  also  incurred 
certain  expenses  for  attorneys*  fees  and  for 
procuring  evidence  to  establish  the  fraud  of 
the  contractors.  The  court  included  in  the 
Judgment  In  the  present  case  the  sum  of  Jl,- 
002.25  for  these  costs  and  expenses.  This  It 
Is  claimed  was  error.  The  referee  found  the 
expenses  to  be  reasonable  and  necessary  In 
order  to  establish  liability  against  Qllmore. 
As  a  result  of  the  litigation  with  Gllmore  the 
city  recoTered  and  applied  on  the  liability  of 
the  defendants  in  this  action  $3,580.88,  whldi 
It  owed  to  Gllmore  for  paving,  and  to  that 
extent  the  defendants  received  the  benefit, 
having  been  allowed  credit  for  that  amount 
In  the  Judgment  in  tbls  case.  The  recitals  of 
the  surety  bond  bound  the  surety  company  to 
pay  all  damages,  costs,  and  expenses  of  ev- 
ery kind,  character,  and  nature  incurred  In 
consequence  of  the  contract  for  constructing 
the  sewer.  The  costs  and  expenses  were 
properly  Included  in  the  Judgment.  Bank  v. 
Williams,  62  Kan.  431,  63  Pac.  744 ;  Bourke 
v.  Spalght,  80  Kan.  387.  102  Pac.  253. 

[4]  4.  Tlie  surety  company  presents  one 
more  contention.  At  the  time  It  «ecnted  the 
bond  It  received  from  Broolcs  and  Gllmore 
the  sum  of  f7,500  In  cash  to  Indonnl^  It 
frmn  loss  upon  the  bond,  but  under  an  agree- 
ment which  bound  It  to  return  the  money  as 
soon  as  the  bond  was  released  without  lia- 
bility to  the  surety  company.  It  alleged  In 
Its  answer  these  facts,  and,  further,  that 
after  the  completion  of  the  sewer  It  retained 
the  mcmey  for  a  time,  but  was  fbrced  to  sur- 
render It  to  Brooks  and  Gllmore  by  threats 
and  a  demand  to  return  the  same  made  by 
the  Insurance  department  of  the  state  of 
Kansas  at  the  Instance  of  the  contractors, 
and  by  reason  of  an  Impending  suit  against 
it  by  the  contractors.  It  was  farther  alleged 
that  the  money  was  returned  to  Brooks  & 
Gllmore  only  upon  notice  fnrni  James  F.  He- 
Cabe,  dty  ei^lneer,  duly  attested  by  the  dty 
derk,  that  the  contractors  had  completed 
the  work  In  accordance  with  their  contract, 


and  Oat  the  aewer  bad  beoi  aticqited  by  the 
dty.  The  omrt  saataixied  a  dQunrrer  to  this 
part  of  the  answer. 

The  referee  fonnd  that  vUle  the  dty  paid 
Brooks  it  GUmove  the  balance  due  on  the 
contract,  it  took  no  aQaar  action  toward  ac- 
c^ttlng  the  aewer  and  the  wwk  npon  the  con- 
tract Had  there  hem  no  false  diarges,  no 
bribery  or  fraud,  there  might  be  some  force 
In  the  dalm  that  the  dty,  by  paying  the  bal- 
ance to  the  oontracttn^  acc^ted  the  work  as 
completed  according  to  the  ctmtract  But 
the  dty  was  not  aware  of  the  fraud  and  the 
conspiracy  whereby  It  suffered  a  loss.  The 
obligation  of  the  surety  company  was  an  un- 
conditional promise  to  make  good  the  de- 
faults of  the  contractors.  Under  the  author- 
ity of  McMulIen  v.  Loan  Association,  64  Kan. 
296,  308,  67  Pac.  892.  56  L.  R.  A.  924,  91  Am. 
St  Rep.  236,  and  Hler  v.  Harpster,  76  Kan. 
1,  90  Pac.  817,  18  h.  B.  A.  (N.  S.)  204, 13  Ann. 
Cas.  919,  we  must  hold  that  there  was  no 
positive  duty  resting  upon  the  city  to  die- 
cover  the  fraud  soon^,  and  that,  notwith- 
standing the  delay  In  seeking  to  ^orce  the 
surety's  liability,  and  regardless  of  the  ^ct 
that  the  surety  had  in  the  meantime  aarren- 
dered  Its  Indemnity,  the  dty  la  entlUed  to 
recover  upon  tlie  bond  the  full  amount  of  the 
loss  sustained  through  the  fault  of  the  prln- 
cipnlB. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concurring.  ' 


BROWN  et  aL  T.  PAUL  et  al.    (No.  2077SJ 

(Supreme  Court  of  Kansas.   April  7,  1917.  On 
Rehearing,  June  9, 1917.) 

fSfUabut  by  th«  CowrtJ 

1.  Highways  «s>30(6)— Notice  of  View. 

Certain  land  was  taken  for  a  highway,  no 
notice  of  the  view  b&jix  served  on  the  wife,  a 
joint  life  tenant,  who  Uved  In  the  county,  and 
no  notice  in  fact  to  or  waived  by  her.  Beld, 
that  as  to  her  the  proceedings  wan  void.  Qtn. 
Stat.  1915,  i  8769. 

[Ed.  Note.— For  other  cases,  ate  HighwajSL 
Cent  Dig.  »  43,  65-67.] 

2.  Dbbds  «»138(1),  136— CoKSTBUonoN— Bb- 

TATB  OF  Ll£E  TENANT. 

A  warranty  deed  was  made  to  a  son  of  the 
grantors  subject  to  the  conditions  that  '*the 
above  described  premises  to  belong  to  the  said 
Ira  H.  Kasbeer  during  bis  life  ana  to  his  wife 

jointly  if  he  should  marry  and  while  she  re- 
raaina  his  wife,  or  his  widow,  and  in  case  he  dies 
and  leaves  no  issue  and  his  widow  should  marrr 
again,  thm  the  title  to  the  said  premises  shall 
vest  in  the  legal  h^rs  ot  the  said  Ira  H.  Kasbeer, 
excepting  the  said  widow  so  marrying,  with  the 
appurtennnces,  and  all  the  estate,  title  and  in- 
terest of  the  said  parties  of  the  firfit  part  there- 
in." He  married  one  of  the  plaintiffs,  and  to 
them  were  born  the  others,  and  they  are  all 
liviri;;.  Subsequently  the  original  grantors  quit- 
claimed to  the  son  all  their  right,  title,  and  in- 
terest In  the  land  "to  him  duriag  his  life  and 
the  heirs  of  his  body  *  *  *  to  have  and  to 
hold  unto  the  said  party  o£  the  second  part  his 
heirs  and  assigns  forever."  Held,  that  the  chil- 
dren are  mere  heirs  apparent  with  no  vested  in- 
terest or  remainder,  but  the  wife  la  joint  tenant 
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tar  Kte  donng  wifehood  or  widowhood,  and 
therefore  entitled  to  notice. 

[FA.  Note-— For  other  caaes,  ue  Deoda,  Cent, 
Dig.  H  368-370.  372.  431-433.1 

3.  Deeds  ^s^O— CJonvetances. 

Under  section  2052  (xf  the  General  Statu  tea 
of  1915,  one  may  convey  an  intereat  in  land  to 
take  effect  in  the  future.  Miller  r.  Mlllo-.  91 
Kan.  1,  136  Pac.  953,  L.  B.  A.  lOl&A.  671, 
Aon.  Oaa.  1917A.  918. 

[Ed.  Note.— For  other  eaaes,  ne  Deada,  Cent. 
D£e.|5.3 

4.  HlGUWATB4a»64— InJUROnON^DBinrBBEB. 

The  demurrer  to  the  petition  waa  properly 
auatained  aa  to  the  children  on  account  of  thmt 
uncertain  and  contingent  interest,  if  any,  in  the 
land. 

[Ed.  Note^Fn  other  caaei,  bm  K^waTS. 
Cmb  Die.  ii  16S,  384.] 

5.  HlOHWATB^a04— IlTJUITOTIOn— IVEHUBBEB. 

Ab  to  the  wife  the  demurrer  was  erroneously 
natalned,  and  unless  within  60  da^s  froni  the 
BUng  hereof  with  tlie  clark  she  signifir  h»  will- 
bineas  to  proceed  no  further,  the  injunction  ia 
to  be  made  permanent. 

[Ed.  Note.— For  othar  easHL  Me  Hi^wayi^ 
Cent.  Dis.  H  IWk  834J 

Appeal  from  Dlstxlct  Court,  Anderson 

County. 

Suit  by  Hannah  F.  Brown,  Lola  F.  Gregg,  and 
Clara  A.  Kaabeer  against  N.  T.  Paul  and  othwra. 
Judgment  for  def^dants  on  sustaining  a  demur- 
rer to  the  petition,  and  plalntiSa  appeaL  Order 
anstalning  the  demurrer  sustained  as  to  plain- 
tiffs Hannah  F.  Brown  and  Lola  F,  Orc^,  and 
reversed  aa  to  plaintiff  C^ra  A.  Kadieer,  with 
directions  to  nant  the  injunction  in  her  favor, 
unless  she  Inmcatea  her  willingness  not  to  pro- 
ceed further. 

F.  J.  C^ler,  of  Ida,  for  appellants.  J.  Q. 
WjGoif,  ot  Gamett,  for  appelieea. 

WEST,  J.  A  road  waa  established  through 
certain  land  In  which  the  plalntlCTs  claim  an 
Interest,  and,  not  having  been  serred  with 
notice  of  the  view,  and  having  had  no  notice 
thereof,  and  not  having  been  present  thereat, 
they  brought  this  snlt  to  enjoin  the  opening 
of  the  proposed  highway.  A  demurrer  to 
their  petition  was  sustained,  and  costs  a»- 
sessed  against  the  plaintilfs,  who  appeal. 
They  claim  to  be  remaindermen  and  to  have 
such  an  Interest  in  the  laud  aa  entitled  them 
to  notice  and  to  the  maintenance  of  this  suit. 
The  defendants  contend  that  the  plaintiffs 
have  no  vested  interest,  and  have  no  right 
to  require  notice  or  to  be  heard.  The  plain- 
tUb  are  the  wife  and  daughters  of  Ira  H. 
Kasbev.  In  1884  the  land  was  conveyed  by 
Jobn  S.  and  Hannah  Elasbeer  to  their  son, 
Ira  H.  Kasbeer,  by  warranty  deed,  snbject 
to  the  following  conditions : 

"The  above  described  premises  to  bdong  to  the 
said  Ira  H.  Kasbeer  doring  bis  life  and  to  his 
wife  jointly  if  he  should  marry  and  while  she 
remains  his  wife,  or  his  widow,  and  in  case  he 
dies  and  leaves  no  issue  and  his  widow  should 
marry  again,  then  the  title  to  the  said  premises 
iriiall  vest  in  the  legal  h^  of  the  said  Ira 
H.  Kasbeer,  excepting  the  said  widow  so  marry- 
ing, with  the  ai^urteoances,  and  all  the  estate, 
title  and  interest  of  the  said  parties,  of  the 
first  part  therein." 


[1-3]  It  will  be  obs^veid  that  this  convey- 
ance seems  to  have  vested  a  life  estate  in  Ira 
n.  Kasbeer  and  Ms  wife  jointly,  should  he 
marry,  to  continue  as  such  joint  life  estate  to 
the  two  and  to  her  surviving,  while  she 
should  remain  his  wife  or  widow;  that  In 
case  he  should  die  without  Issue,  and  she 
should  marry  again,  then  the  title  to  vest 
in  his  legal  heirs,  counting  out  the  widow, 
so  that  in  case  his  parents  were  living  it 
would  go  to  them  under  the  statute  of  de- 
scents and  dlstribntlooa.  What  should  hap- 
pen in  case  he  died  leaving  children  and  sb'? 
remarried  was  not  stated,  and  need  not  trou- 
ble us,  for  the  reason  that  he  and  his  wifi' 
and  two  daughters  are  still  living.  In  1S97 
the  parents  executed  a  Qnltclalm  deed  to  Ira 
H.  Kasbeer  running  to  him  during  his  Itfo 
and  to  the  heirs  of  his  body  to  have  and  to 
hold  "unto  the  said  party  of  the  seoond  part, 
his  heirs  and  assigns  forever."  This  would 
seem  to  vest  him  with  their  reveralMiary  in- 
terest, or  with  whatever  fee  they  retained 
when  making  the  first  conveyance. 

Section  2049  of  the  General  Statutes  of 
1915  provides  that  the  term  "heirs,"  or  other 
words  of  inheritance,  shall  not  be  necessary 
to  create  or  convey  an  estate  in  fee  simple; 
"and  every  conveyance  of  real  estate  shall 
pass  all  the  estate  ot  the  grantor  therein, 
unless  the  Intent  to  pass  a  less  estate  shall 
expressly  appear  or  be  necessarily  implied 
In  the  terms  of  the  grant"  In  Kirby  v. 
Broaddus,  94  Kan.  48,  60,  145  Pac.  87G,  the 
court,  in  discussing  the  rule  In  Shelley's  Case, 
said  of  the  grantor : 

"His  essential  purpose  Is,  as  the  rule  inter- 
prets it.  to  vest  the  fee  in  the  ^^ntee,  but  to 
disable  nim  from  alienating  it.  This  he  cannot 
do,  and  the  attempted  restriction  is  ineffective." 

In  Howe  V.  Howe,  94  Kan.  67, 145  Pac.  873, 
the  conveyance  was  to  the  parties  of  the  sec- 
ond part,  "their  blood  heirs  and  assigns"; 
the  warranty  running  to -the  second  parties, 
their  heirs  and  assigns,  a  life  estate  to  the 
grantor  being  reserved  by  a  separate  clause. 
It  was  held  that  under  this  conveyance  the 
grantees  were  to  have  i>ower  to  convey,  but 
if  no  conveyance  were  made  the  land  was  to 
descend  to  their  blood  heirs  only,  and  that 
the  words  "blood  heirs"  were  words  of  limi- 
tation, and  not  of  purchase;  that  the  limita- 
tion was  void,  and  the  grantees  took  estates 
in  fee  simple,  and  not  estates  for  life.  In 
the  opinion  {94  Kan.  at  page  69, 145  Pac.  873> 
a  sentence  fnom  Washburn  on  Real  Property, 
(6th  Ed.)  (  163,  was  quoted  with  approval,  to 
the  effect  that  an  estate  to  one  and  his  heirs 
male  or  heirs  female  would  be  regarded  as  a 
fee  simple ;  the  limitation  to  the  particular 
class  of  heirs  being  regarded  as  surplusage. 
Another  quotation  from  Hammond's  Black- 
stone's  Commentaries  followed  to  the  effect 
that  the  grantor  cannot  change  the  state's 
law  of  descent  and  make  the  property  de- 
scend to  his  sons  only. 

In  Miller  v.  Miller,  91  Kan.  1,  136  Pac  953, 
L.  R.  A.  1916A.  071,  Ann.  Cas.  1917A,  918, 
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the  deed  ran  tu  the  son  for  life,  the  remain- 
der to  his  wife  for  life,  or  bo  long  as  she 
should  remain  his  widow,  remainder  In  fee 
to  the  heirs  of  his  sons  of  and  In  default  of 
such  helns,  reversion  to  the  grantor.  It  was 
held  that  the  heirs  of  the  body  of  the  gran- 
tee could  not  be  ascertained  until  his  death, 
and  that  the  children  In  being  at  the  time  of 
the  trial  would  tabe  nothing  under  the  deed, 
unless  they  outlived  tbelr  father.  It  was 
also  held  that  under  section  3  of  chapter  22 
of  the  Goieral  Statutes  of  1868,  and  section 
2062  of  the  General  Statutes  of  1915,  present 
and  Tiiture,  as  well  as  vested  and  contingent, 
estates  can  be  passed  by  deed. 

Under  the  most  favorable  construction  of 
the  two  deeds  the  children  are  contingent  re- 
maindermen and  heirs  apparent  in  whom  no 
estate  lias  as  yet  vested,  and  the  wife,  in 
addition  to  being  heir  apparent  to  her  hus- 
band, is  Joint  life  tenant  with  him  during 
her  wifehood  end  widowhood.  The  first  deed 
expressly  provided  that  when  Ira  H.  Kas- 
beer  toob  a  wife  sbe  should  become  Joint 
tenant  with  him  In  the  life  estate  granted 
subject  to  the  oondltlons  referred  to,  and, 
having  become  bis  wife,  and  thus  come  into 
her  inheritance  so  to  speab,  It  was  not  in  the 
power  of  the  grantors  to  divest  her  of  the 
estate  with  which  they  had  already  cloOied 
ber.   She  was  entitled  to  notice. 

The  wife  being  a  resident  of  the  county 
where  the  land  is  situated,  and  having  done 
nothing  to  tabe  the  place  of  notice,  the  au- 
thorities were  without  Jurisdiction  to  appro- 
priate her  land  for  highway  purposes.  Gen. 
Stat  1915,  8  8759.  This  doctrine  was  settled 
as  long  ago  as  1877,  and  has  been  repeatedly 
declared  since.  Com'rs  of  Wabaunsee  Coun- 
ty V.  Muhlenbacber,  18  Kan.  129;  State  v. 
Farry,  23  Kan.  731 ;  Com'rs  of  Chase  Co.  v. 
Cartter,  30  Kan.  681,  1  Pac.  814;  Bourbon 
County  V.  Ralston,  79  Kan.  432,  100  Pac.  288. 

[4,  E]  It  appears  that  after  the  ruling  on 
the  demurrer  and  prior  to  the  filing  of  for- 
mal notice  of  appeal  the  road  was  formally 
opened,  and  is  now  In  g^eral  use.  Counsel 
for  the  defendants  contends  that  this  ren- 
ders this  suit  moot,  and  an  Injunction  order 
Incapable  of  enforcement,  and  cites  authori- 
ties on  the  proposition  that  under  such  cir- 
cumstances a  ruling  sustaining  a  demurrer 
will  not  be  reviewed.  In  Knigfat  v.  Hirbour, 
04  Kan.  S63,  07  Pac.  U04,  the  Injunction  suit 
involved  the  po8SeB8<nr7  right  to  a  corpse  aft- 
er it  had  rested  In  an  Ohio  cemetery  for  two 
years.  Ttae  court  said  that  when  the  subject- 
matter  of  the  suit  lias  ceased  to  exist,  and 
any  order  in  respect  tbereto  liarf  become  im- 
possible of  performance,  the  controversy  pre- 
sents nothing  to  be  adjudicated  but  the  ques- 
tion <a  costs.  In  State  ex  rel.  v.  Insurance 
Co.,  88  Kan.  9. 127  Pac  761.  it  an)eaicd  tbat 
during  the  pendency  of  an  action  to  restrain 
companies  from  unlawfully  combining  an  act 
was  passed,  covering  the  matter,  so  that  no 
substantial  benefit  could  be  gained  by  the  In- 


junction prayed  A>r,  and  It  was  held  tbat  as 
nothing  of  substantial  b«ieflt  could  have 
been  gained,  the  court  was  not  required  to 
give  a  Judgment  which  could  not  be  efFectlve. 
To  a  somewhat  similar  efTect  Is  Hurd  v: 
Beck,  88  Kan.  11,  45  Pac.  92,  and  Teteridi  v. 
Parsons,  90  Kan.  21,  64  Pac.  1028,  where, 
pending  an  appeal  from  an  order  granting 
mandamus,  the  subject  of  the  oontroversy 
was  disposed  of;  held  that  the  appeal  would 
be  dismissed  on  the  ground  that  the  order 
had  become  Incapable  of  enforcement  These 
actions  neither  In  principle  nor  In  fact  apply 
to  the  one  before  ns.  Here  the  wife's  land 
was  taben  and  the  road  opened  without  ju- 
risdiction, and  while  the  suit  was  to  enjoin 
the  defendants  from  establishing  a  road 
across  the  land,  it  was  not  the  plalnttfiTs 
fault  that  before  her  rights  could  be  adjudi- 
cated on  appeal  the  road  was  open.  In  addi- 
tion to  setting  out  the  facts  in  her  petition 
she  prayed  for  sudi  "furtbCT  and  equitable 
relief  as  to  the  court  may  seem  Just  and 
pr<^;>er  under  all  the  facts  and  circumstances 
of  the  case."  Bonnewell  v.  Lowe,  80  Kan. 
760,  104  Pac.  853.  Had  the  notice  been  giv- 
en, or  had  the  wife  waiving  this  matter  ap- 
peared and  demanded  damages,  Injunction 
would  not  lie.  Doubtless  in  case  of  allow- 
ance to  her  of  proper  damages  she  would  not 
desire  further  to  obstruct  the  continued  use 
of  the  road. 

In  view  of  the  foregoing  and  of  all  the  cir- 
cumstances the  order  sustaining  the  demur- 
rer Is  sustained  as  to  the  children  Hannah  F. 
Brown  and  Lola  F.  Gregg,  and  reversed  as 
to  the  wife  Clara  A.  Kasbeer,  with  directions 
to  grant  the  injunction,  unless  within  60 
days  from  the  filing  of  this  opinion  with  the 
clerk  of  this  court  the  plaintiff  Clara  A.  Kas- 
beer  shall  signify  to  the  court  below  her  will- 
ingness to  proceed  no  further  herein.  All  the 
Justices  concurring. 

On  Behearing. 

The  former  order  vaa  made  on  the  theory  that 
the  controversy  might  be  adjusted.  But  th« 
defendants  have  moved  for  leave  to  answer,  and 
the  cause  will  therefore  be  remanded  for  further 
proceedingfi  in  accordance  with  the  former  opin- 
ion, including  leave  to  answer  as  to  CSara  A. 
Kasbeer.  Tbe  motion  for  rebearing  is  -denied. 
All  the  Justices  c<Hicnrring. 


STATE  ex  rel.  BRBWSTER,  Atty.  Gen.,  v. 
BENTLGY,  Mayor,  et  al.   (No.  21333.) 
(Supreme  Court  of  Kansaa   April  7*  1917.) 

(avUahtu  hv  the  Court.) 

1.  Htjuioipai,  Oobpob&tions  «s>48(1>— Stat- 
utes <g=594(l),  120(3)— Oin  Managkb  Plan 
— Constitution  ALrry. 
The  act  of  the  Legislature  «ititled  "An  act 
relating  to  the  government  of  all  cities  In  Kan- 
sas, and  to  establish  an  (^tional  form  of  govern- 
meat,"  approved  February  17,  1917,  is  a  valid 
and  constitutional  enactment,  so  far  as  its  op- 
eration and  effect  is  challenged  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {t  127,  128;  SUtutes, 
Cent  Dig.  Sl  103,  171^ 
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2.  MnniCXPAL  OOBPOBATIORB  «S>48(l)~GlTT 

Manaoeb  Plan— Election— Petition. 
mie  provision  in  the  act  wbich  requires  the 
mayor  to  call  a  special  election  to  Bnbmit  to  tbe 
electors  the  quesaon  of  the  atkwtion  of  the  nev 
torm  of  government  upon  the  SBng  <ji  a  pedtion 
"si^ed  b7  not  less  than  twenty^flve  per  cent, 
of  the  total  number  of  legally  qnallficd  electors 
voting  for  mayor  at  the  last  preceding  dty  elee- 
tiun"  is  construed  to  mean  that  the  petition 
muBt  be  signed  25  per  cent  of  the  nnmber 
of  l^ally  qnalified  votes  cast  for  mayor  at  the 
last  Section,  without  reference  to  the  individ- 
oals  who  cast  th^ 

[Ed.  KotAr-Wov  othw  cases,  ne  Mnnic^al 
Corporations,  Cent.  Dig.  H  127,  12S.] 

(Additicnal  ByUahut  hy  Bditortia  B^lf.) 

3.  CoNHTrnjTioNAL  Law  ^=^48  —  Oonbtbuc- 
xioN— Pbebuuftion  of  Validitt. 

Every  presumptiMi  most  be  indulged  to  up- 
hold an  act  of  the  Legislature^  and  every  rea- 
sonable doubt  will  be  resolved  in  its  favor.  , 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  GentDig.  S  46;  Statutes,  CentJ)ig.  S  50.} 

4.  Statdtsb  ^=»15&— SusFENBion— FOWxe  or 

I^OISLATDBB. 

The  Legislature  always  has  the  power  by 
the  adoption  of  «  latw  act  to  suspend  the  op- 
eratiMi  of  an  earlier  act.  and  where  the  two 
acta  are  in  c(»iSict  the  later  espresdon  of  the 
legislative  will  controls. 

[Bd.  Note.— For  other  caaM,  aee  Statntsa, 
Gent.  Dig.  {  229.] 

5.  MuniCIPAI.    C0BP0BATX0N8  ♦=>125— CiVEL 
SBBVICB  IjAW— RlPEAl.. 

The  civil  aervice  law  has  not  the  force  of 
a  constitutional  provisiim,  and  may  be  repealed 
as  to  one  dasa  ot  tdtim  and  r«nain  m  effect 
aa  to  others. 

Ori^nal  mandamus  by  Uie  State  of  Kan- 
sas, on  relation  of  S.  M.  Brewster,  Attorney 
General,  against  O.  H.  Bentley,  Mayor,  and 
others,  being  the  Board  <^  CommlasltHiers  of 
the  City  of  Wichita  and  others.  Peremptory 
writ  allowed. 

S.  M.  Brewster,  Atty.  Gen.,  and  Chester  I. 
Long,  Earl  Blake,  and  Thos.  a  Wilson,  all  of 
Wichita,  for  plaintlfT.  Jas.  A.  Oonly,  of 
Wichita,  for  deCaDdants. 

POBTEB,  J.  'ROa  is  an  orWnal  proceed- 
ing In  mandamus,  and  tbe  question  to  be  de- 
termined is  whether  an  act  of  the  Legisla- 
ture approved  Febroary  27,  1917,  whl(di  au- 
thorizes dties  to  adopt  what  Is  known  as  the 
dty  manage'  ^an.  Is  constitutional. 

Tbe  altematlTe  writ,  Issued  less  than  a 
month  after  the  law  was  enacted,  directed 
tbe  defendants,  the  mayor,  the  board  of  com- 
mi8sl(Hier&,  and  the  derk  of  the  dty  of  Wldi- 
Ita,  to  print  and  distribute  ballots  and  sub* 
mlt  to  the  electors  the  question  ci  adopting 
tbe  proTlslona  of  the  act  at  the  r^lar  elec- 
tlm  April  3d.  electlcMi  resulted  In  a  ma 
Jodty  of  TOtes  for  establishing  the  new  form 
of  goremment  Wheflier  the  peremptory 
writ  shall  Issue  depends  upon  the  -validity  (kI 
the  statute. 

Since  19091  the  dty  of  Wichita  has  been 
governed  by  tlie  dty  commissioners*  law. 
Tbe  new  act  is  oititled  "An  act  relating  to 


the  government  of  all  dttea  of  Kansas,  and 
to  establish  an  optional  form  of  gOTormnent" 
It  applies  to  all  dties  which  shall  adopt  its 
provisions.  It  creates  a  governing  board  to 
consist  of  the  number  of  conmiissionera  pro- 
vided for  In  the  commission  government  act, 
and  declares  that  "no  distinction  shall  be 
made  In  titles  or  dntles  among  the  commis- 
sioners, except  as  the  board  shall  organize  it- 
self for  business."  Tbe  chairman  chosen  by 
the  commission  takes  the  title  of  "mayor" 
during  the  year  and  becomes  the  head  of  the 
dty  "on  formal  occasions."  Bach  commis- 
sioner draws  a  nominal  salary.  In  no  case  to 
exceed  $100  a  year.  The  commission  or  gov- 
erning board  Is  empowered  to  pass  all  ordl- 
nanoes  and  to  provide  for  such  offices  as  are 
necessary  to  carry  out  the  provisions  of  the 
act  and  fix  the  salaries  thereof. 

The  act  requires  the  conmilssion  to  ap- 
point a  dty  manager  in  whose  hands  the  ad- 
ministration of  the  business  of  the  city  is 
placed.  He  holds  office  "at  the  pleasure  at 
the  board"  Is  chosen  "solely  upon  the  basis 
of  administrative  ability,"  and  witiwut  ref- 
erence to  residence  qualifications.  He  re- 
ceives a  salary  to  be  fixed  by  the  oommis- 
sioD,  and  Is  hdd  responsible  to  the  commis- 
sion for  the  adnUnlstratlon  of  all  the  affairs 
of  the  city.  Administrative  departments  of 
law,  service,  public  welfare,  safety,  and  fi- 
nance are  created.  All  appointments  "except 
d^arCment  heads"  are  made  by  the  manager, 
and  "department  heads"  are  required  to  re- 
port to  him.  The  act  also  establishes  what 
is  known  as  the  "budget  system"  of  accounts 
and  expenditures. 

The  forcing  presents  a  summary  of  the 
prlndpal  changes  established  In  the  govern- 
ment of  cities  adopting  the  act 

[3]  We  have  often  declared  that  every  pre- 
snmptlcm  must  be  Indulged  to  uphold  an  act 
of  the  Legislature,  and  that  every  reasonable 
doubt  will  be  resolTed  in  its  favor.  The  de- 
fKidants  realise  that  the  statute  in  questi<»i 
lies  intrendied  behind  these  presumptions. 
More  than  20  reasons  are  presented  for  strik- 
ing down  the  statute,  and  the  attack  is  made 
from  all  sldee  and  leveled  at  everr  supposed 
salient,  the  general  assault  bdng  preceded 
by  what  may  be  regarded  as  a  "tlr  de  bar- 
rage" or  "curtain  of  fire,"  consisting  of  ob- 
jections that  the  title  of  the  act  Is  not  suffi- 
cient, and  because  of  this  and  other  reasons 
the  act  Is  In  conflict  with  article  12,  §  1,  of 
the  state  Constitution,  and  that  It  attempts 
to  delegate  legislative  powers  in  violation  of 
section  2  of  the  BlU  of  Rights. 

[1]  l%e  title  of  the  act  is  sufficient  The 
act  contains  but  one  subject,  which  is  clear- 
ly expressed  in  the  title,  and  which  Is  to  au- 
thorize the  establishment  of  an  optional  form 
of  govemmsit  in  all  dties.  The  Constitu- 
tion does  not  contemplate  that  the  title  diall 
be  an  abstract  of  the  entire  act  Rural 
School  District  v.  Davis,  96  Kan.  647,  162 
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Pac.  666.  The  contention  that  the  titie  la  too  i 
narrow  on  the  ground  that  the  act  changes 
the  primary  election  law  will  be  considered 
presently  In  connection  with  other  general  j 
objectlona  to  the  act 

The  act  Is  in  no  sense  a  special  one.  It  is 
as  general  as  possible  for  the  L^slatnre  to 
make  It  coTerlng  the  subject  It  applies  to 
all  dttes  whidi  see  fit  to  adopt  or  submit  for 
adoption  the  city  manager  plaa  of-  govern- 
ment It  Is  said,  and  the  court  takes  Judi- 
cial notice  of  the  fact,  that  a  dozen  or  more 
cities  adopted  Its  provisions  at  the  recent 
election.  The  decision  in  Cole  v.  Dorr,  80 
Kan.  2G1,  101  Fac.  1016,  22  L.  R.  A.  (N.  S.) 
534,  upholding  chapter  114  of  the  Lews  of 
1907,  empowering  cities  to  adopt  the  commis- 
sion form  of  government  completely  answers 
the  conteDti<m  that  the  act  attempts  to  dele- 
gate powers.  See,  also,  Wulf  v.  Kansas  City, 
77  Kan.  368,  366,  94  Fac.  207. 

A  general  assault  Is  made  against  the  act 
on  the  ground  that  It  violates  article  12,  §  6, 
of  the  state  Constitution.  It  Is  said  that  the 
governing  board  or  commission  Is  permitted 
to  employ  a  dty  manager  and  fix  his  salary 
without  restrictions  as  to  the  amount  What 
has  come  to  be  known  as  the  city  manager 
plan  or  Dayton  plan  of  administration  of 
municipal  affairs  contemplates  the  employ- 
ment by  the  city  of  an  executive  experienced 
in  business  and  with  tedbnlcal  skill  and 
knowledge  which  will  enable  him  to  conduct 
the  city's  Inisloess  so  far  as  practicable  Just 
as  a  great  private  .business  Is  successfully 
conducted  and  thereby  substitute  ^cieticy 
and  economy  for  Inefficiency  and  waste.  The 
Legislature  was  not  proceeding  blindly  in 
leaving  the  matter  of  his  salary  to  the  dis- 
cretion of  the  governing  board.  The  fixing 
of  his  salary  was  not  only  left  vrith  the  board, 
but  the  act  expressly  declares  that  in  select- 
ing the  manager  quallflcatlons  as  to  resi- 
dence should  not  control,  so  tliat,  if  deemed 
advisable,  the  board  may  choose  as  manager 
a  nonresident  of  the  state.  Recognizing  the 
difficulty  In  fixing  a  salary  without  informa- 
tion as  to  the  amount  nec^sary  for  a  city 
to  pay  In  order  to  secure  the  services  of  a 
manager  suitable  to  its  requirements,  the 
Legislature  also  saw  fit  to  leave  to  the  dis- 
cretion and  Judgment  of  the  commission  the 
determination  of  what  the  city  could  afford 
to  pay  for  the  services  of  Its  manager.  In 
the  wisdom  of  the  Legislature  no  spedal 
restriction  was  deemed  necessary  to  prevent 
an  abuse  of  power  in  fixing  the  salary  of  the 
manager. 

In  Wulf  V.  Kansas  City,  supra,  the  valid- 
ity of  chapter  115  of  the  Laws  of  1907  was 
attacked  on  the  ground  that  It  attempted  to 
delegate  to  a  park  board  the  power  to  incur 
Indebtedness  and  levy  taxes  in  violation  of 
this  same  section  of  the  Constitution.  Sec- 
tion 4  of  the  act  authorizes  the  park  board 
at  will  to  "appoint,  employ  and  discharge  such 
engineers,  surveyora,  attorneys,  agents,  clerks 
and  servants  as  It  may  deem  necessary,  and 


fix  the  duties  and  compensation  of  all  such 
appointees."  Section  8  of  the  act  authorizes 
the  park  board  to  "create  and  provide  for  the 
payment  of  debts;  draw  warrants  upon  the 
city  treasurer;  purchase,  possess,  sdl  and 
convey  real  and  personal  property;  make 
contracts;  Issue  bonds;  levy  taxes  and  spe- 
cial assessments ;  and  do  all  other  acts  prop- 
er or  necessary  to  carry  out  the  provisions  of 
this  act,  subject  only  to  the  limitations  con- 
tained in  this  act"  In  many  other  re^>ects 
the  L^lslature  conferred  power  and  author- 
ity limited  only  by  the  Judgment  and  discre- 
tion of  the  park  board.  In  passing  upon  the 
contention  that  the  act  is  repugnant  to  ar^ 
tide  12.  I  5,  of  the  Constitution,  the  follow- 
ing extract  from  the  opinion  in  the  early 
case  of  Hlnes  v.  Leavenworth,  3  Kan.  186, 
204,  was  quoted: 

"Wben  a  law  is  passed  ehibracios  any  of  the 
Bubjectfl  mentioned  in  the  fifth  sectiMi,  it  is  the 
duty  of  the  court,  when  called  upon,  t»  detcr- 
mme  whether  it  contains  restrictioiis,  and  if  it 
does  contain  them  the  law  must  be  held  to  be 
valid,  notwithstanding  the  members  of  the 
court  might  doubt  their  sufBciency  to  prev«it 
abuses.  It  is  a  sabject  wholly  under  the  con- 
trol of  the  political  departments  of  the  (covem* 
meat.  Whatever  the  Legislature  determines  to 
be  a  BufflcicQt  restriction,  if  it  be  a  restriction 
at  all,  must  be  final." 

It  was  held  that  the  park  board  act  w&s  not 
tn  conflict  with  section  5  of  article  12  of  the 
Constitution,  and  further  that  it  does  not 
attempt  to  delegate  legislative  powers,  it 
is  urged,  however,  that  the  act  Is  in  direct 
conflict  with  this  provision  of  the  Constitu- 
tion (article  12,  i  6),  because,  It  is  said,  !t 
places  no  restrictions  on  the  powers  of  dtles 
In  taxation,  assessment,  borrovrtng  money, 
contracting  debts,  and  loaning  their  credit. 
Aside  from  creating  the  office  of  a  general 
manager,  upon  whose  shoulders  are  placed 
all  the  purely  administrative  functions  here- 
tofore exercised  by  the  commissioners  or  by 
the  mayor  and  council,  and  directing  that 
certain  administrative  departments  be  estab- 
lished, the  only  other  radical  change  In  the 
plan  of  dty  government  whldi  the  new  act 
provides  for  is  the  budget  system,  which  Is 
espedally  designed  as  a  restriction  upon  the 
power  of  the  dty  In  contracting  debts.  The 
very  purpose  of  the  budget  ia  to  compel  the 
adoption  of  practical  budneas  methods  in 
the  appropriation  and  expenditure  of  the 
finances  of  the  dty.  To  this  end  the  act 
requires  the  manager  to  prepare  and  submit 
to  the  governing  body  a  yearly  budget  and 
to  keep  the  dty  fully  advised  as  to  its  finan- 
cial condition  and  needs.  The  pablic  is 
to  have  ample  oi^rtnnlty  to  be  heard  upon 
the  various  items  of  the  proposed  budget  be- 
fore it  is  finally  adopted  by  the  govomliv 
body.  Section  14  of  the  act  provides : 

"Sec.  14,  The  acoounta  of  the  dty  shall  be 
kept  by  the  treasurer  of  the  dty  in  such  a  way 
that  a  full  statement  of  the  dty  finances  may 
be  made  each  month.  Bzpenditnrcs  shall  be 
1?gal  only  on  the  basis  of  appropriattona  in  the 
budget  and  on  the  authority  of  warrants  issued 
by  the  director  of  finances  countersigned  by  the 
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manager.  In  no  case  shall  warrants  be  iaaued 
to  exceed  the  balance  in  raeh  fnnd,  •  •  • 
portonities  for  public  hearings  on  the  making 
the  dty  budget  shall  be  given  during  the  two 
weeka  iveceding  the  aubmission  of  the  estlmatea 
to  the  ciKuaission.  The  budget  ahall  then  be 
printed  in  the  ci^  papers  and  a  further  public 
hearing  givan  by  the  OMomissitm." 

TbeM  restilcticuu  were  deemed  b7  the 
L^^alatnre  to  be  BOffldent,  and  dnce  they 
are  restricdoiu,  the  court  Has  no  power  to 
strike  down  tlie  law  oa  tbe  gnrand  that  the 
court  mi^t  differ  with  Oie  Leglslatare  aa  to 
tb^r  sufflciency.  Moreover*  It  mast  be  re- 
membered that  all  the  rertrldlcHiB  on  the 
power  of  cities  In  taxation,  assessment,  cc«i- 
tracting  debts,  and  borrowing  mon^  which 
are  imposed  by  the  laws  In  force  when  the 
act  was  adf^ted  remain  In  fall  force  and 
effect  The  act  now  tmder  coneideration  con- 
templates mer^  a  modification  of  the  cwn- 
Dilsslcm  form  of  goremment  In  Uuwe  dties 
adopting  Its  provisions.  The  governing 
board  Is  controlled  by  the  provlslcms  of  tbe 
laws  already  in  force  as  to  dties  of  a  giv- 
en daas,  subject  only  to  tbe  restrlcttinui  and 
limitations  imposed  by  tbe  new  act.  The 
commission  or  governing  board  enacts  all 
ordinances  of  the  dty,  retalnlDg  aU  t3ie  leg- 
islative functions- as  before;  it  levies  tbe 
taxes,  determines  the  policies,  and  decides 
generally  wbat  shall  and  shall  not  be  done. 
It  mast,  however,  appoint  a  goieral  mana- 
ger, to  whom  the  act  Sites  power  and  author^ 
ity  to  administer  tbe  business  affairs  of  the 
city.  The  board  deddes  what  is  to  be  done ; 
tbe  manager  proceeds  to  do  the  thing  in  the 
way  that  seems  best  to  him  as  the  most  ef- 
fective and  economical  In  tbe  Interests  of 
the  dty. 

It  Is  contended  that  the  act  Is  in  con- 
flict with  other  statatory  reqnlrements,  es- 
pecially the  general  election  laws,  which  pro- 
vide how  pollbooka  shall  be  used  in  registra- 
tion. It  appears  that  the  registration  books 
were  closed  ten  days  before  the  election,  as 
provided  by  section  1009,  General  Statutes  of 
1915.  Of  course,  they  remained  closed  until 
after  election,  and  if,  as  It  is  claimed,  1,600 
voters  were  prevented  from  expressing  their 
views  upon  the  proposed  adoption  of  the 
new  law,  they  were  disfranchised  solely  be- 
cause of  their  neglect  to  register.  It  is  said 
that  the  act  conflicts  with  tiie  primary  law, 
more  particularly  sections  4176  and  4176  of 
tbe  General  Statutes  of  1915,  tbe  former  of 
which  requires  the  dty  clerk  to  publish  the 
names  of  candidates  49  days  preceding  the 
primary,  and  the  latter  providing  for  the  fil- 
ing of  nomination  papers  not  less  than  40 
days  before  the  primary.  In  dty  elections 
under  tbe  commission  form  of  government 
parties  are  not  recognized,  and  the  primary 
law  provisions  "for  tbe  organization  and 
government  of  political  parties"  have  no  ap- 
plication. The  dty  manager  act  leaves  the 
gioieral  elecUon  laws  as  they  were  under 
tbe  ctnunlsslon  tOrm  in  so  far  as  pradicable. 


The  act  became  a  law  February  17, 1017,  and 
It  was  recognized  that,  as  the  election  for 
commlssioneiB  would  occur  April  3d,  the  new 
act  could  not  be  submitted  in  time  for  adop- 
tion this  year.  If  all  the  provisions  of  the 
dectlon  laws  were  observed.  In  section  16, 
therefore,  the  act  provides  that  in  any  elec- 
tion called  in  tbe  year  1917  for  voting  upon 
the  adoption  of  the  act  tbe  election  should 
be  held  within  15  days  of  tbe  filing  of  the 
petltlm,  and  candidates  should  be  permit- 
ted to  file  their  peUtlons  within  10  days  of 
the  election.  These  proviBlons  did  not  repeal 
the  general  laws  awllcaMe  to  electi<»is  un- 
der the  commission  form  act  dther  implied- 
ly or  otherwise.  The  goieral  law  continued 
in  ftnrce,  except  as  the  Legislature  in  Its  wis- 
dom saw  fit  to  provide  In  those  dties  where 
a  petition  asked  for  sntmiisslon  of  the  new 
law  at  the  general  election  in  April.  The 
general  election  laws,  not  having  been  re- 
pealed, do  not  need  to  be  revived;  and  for 
the  same  reason  it  was  not  necessary  to  set 
out  in  the  new  aet  tbe  sectlona  of  the  old 
law  which  were  for  the  time  being  saper^ 
ueUed. 

[4]  The  Leglslatare  always  has  the  power 
by  the  adoption  of  a  later  act  to  8nq>eud  tbe 
operation  of  an  earlier  one,  and  where  two 
ads  axe  in  conflict,  the  later  «presslcni  of 
the  legislative  will  controls.  Topeka  v.  Mc- 
Cabe,  79  Kan.  329,  99  Pac.  602;  Hicks  v.  Da- 
vis, 97  Kan.  812,  318,  164  Pac.  1080  ;  20  A.  & 
E.  Ency.  L.  761. 

[S]  The  dril  service  law  has  not  the  fl>rce 
of  a  constitutional  provision ;  It  may  be  re- 
pealed as  to  one  doss  of  dties  and  remain  In 
effect  in  others.  Tbe  Legislature  of  1911 
(chapter  96,  8  6)  suspended  Its  operation  In 
aU  dties  of  less  than  80,000  population  gov- 
erned by  commlsdons.  In  the  act  now  under 
consideration  the  manager  Is  given  the  op- 
tion to  require  the  appointment  of  a  dvU 
service  commission  or  not  as  he  sees  fit 

[2]  The  last  of  the  nnmeroua  contentions 
to  be  con^dered  is  one  which  is  not  directed 
"against  the  validity  of  the  act  but  which  is 
based  upon  the  alleged  Insuffldency  of  the 
petition  asking  for  the  submission  to  the 
voters  of  the  new  Jaw.  It  calls  for  a  con- 
struction of  the  provision  In  section  16  which 
requires  the  mayor  to  call  the  election  upon 
the  filing  of  a  petition  with  the  dty  derk 
"signed  by  not  less  than  twenty-five  per  cent, 
of  the  total  number  of  legally  qualified  elec- 
tors voting  for  mayor  at  the  last  preceding 
city  election."  The  defendants'  claim  Is  that 
this  means  25  per  cent,  of  the  same  persons 
who  adually  voted  for  mayor  two  years  be- 
fore. Tbe  certificate  of  the  clerk  attached  to 
the  writ  shows  12,580  votes  cast  for  mayor 
at  tbe  election  in  1915  and  more  than  3,812 
duly  registered  voters  signed  the  petition. 
As  suggested  by  the  plaintiff : 

"Unless  tbe  Legislature  intended  that  the 
wialws  of  tiie  voters  of  two  years  ago,  many  of 
whom  may  have  moved  elsewhere  and  snne  of 
whom  may  have  died,  riioald  be  ascertained, 
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rather  thui  the  wishes  of  the  present  citizuis 
and  voters,  the  petition  is  valid,  as  8.145  Qual- 
ified signers  are  all  that  la  teqiiiredi  while  more 
than  8,812  actual  petitiimed?' 

What  tbe  Le^slatare  had  In  mind,  of 
course,  was  one-fourth  of  tibe  electors.  If 
that  percentage  of  the  T0t»8  signed  ttie  pe- 
tition, it  was  deemed  sufficient  to  justly  the 
tnibmlBBdon  of  the  qtieatton.  UsnaUy  in  rim- 
llar  statutory  provisionB  the  last  census,  or 
the  number  of  Totea  cast  for  some  particular 
office  at  tbe  last  election.  Is  takm  as  the  ba- 
sis from  whidb  to  calculate  the  reatdred 
number  of  peUtloners.  In  this  caae  it  was 
the  number  of  legally  qualified  TOtes  cast  for 
mayor  at  the  last  election,  without  reference 
to  the  indlTlduala  who  cast  them.  Any  other 
const  ructl<m  seems  unreasonable. 

Notwithstanding  the  length  of  tills  o^- 
lon,  it  must  be  said  tbat  the  defendants  with 
all  their  numerous  obJecUons  to  the  act  hare 
not  succeeded  in  raising  In  our  ndnds  the 
slightest  doubt  as  to  Its  validity. 

It  follows  that  plaintiff  is  entitled  to  Judg- 
ment, and  the  peremptory  writ  will  be  al- 
lowed.  All  tbe  Justices  concnrrlug. 


AXaSXAUDER  v.  GLABKSOM  at  aL 
(No.  20764.)  • 

(Supreme  Court  of  Kansas.    April  7,  1&17.) 
(SvValm  &v  tte  OmrL) 

1.  JUDOUKNT  «3>e42— RKS  ADJTTDICA.TA— FOB- 
MKB  LiTIOATIOH. 

All  matters  involved  in  the  lidntlon  re- 
ported in  Alexander  v.  ClarlcBon,  96  Kan.  174, 
150  Pac.  576,  are  res  judicata. 

[Bd.  Note.— For  other  cases,  aee  Judgment, 
Cent  Dig.  1 1156.] 

2.  JUDOKBirr  «»883(l)~SETnNQ  off  Judo- 

HBKTS. 

Before  one  judgment  can  be  set  oft  against 
another  judgment,,  there  must  be  mutuality  in 
those  Judgments  and  no  contravening  equities. 

[Bd.  Note.— For  otha>  caaes,  see  Judgment, 
Cent  Dig.  1  1669.] 

3.  QABRIflHSHMT  «S»280  —  RtOHTB  OF  QaB- 
KISHBB— Cuni  AGAINST  DKBTOB. 

Where  a  garnishment  proceeding  has  been 
comnicnced  by  filing  a  petition,  giving  bond,  end 
service  of  summons,  but  the  garnishee  makes 
no  answer  and  issues  are  not  Joined,  no  Judg- 
ment entered,  and  no  executioo  Issued,  the  gar- 
nishee acquires  no  claim  against  the  debtor  in 
such  abortive  garnishment  proceeding  by  ac- 
(•niring  an  aesignment  of  a  judgment  against 
the  debtor  rendered  in  another  action. 

[Ed.  Note.— For  other  casei^  see  Oazsish- 
nient.  Cent  Dig.  11  43&-444J 

4.  JUDQUKIIT  «S9841  —  AasxaifiiEifT— COHSID- 

ERATION. 

If  a  judgment  is  assigned  as  security  for  a 
\inae  fide  antecedent  indebtedness,  the  consider- 
ittion  for  such  assignment  is  sufficient 

[Kd.  Note.— For  other  eases,  see  JodgmenL 
Cent  Dig.  i  1537.] 

6.  ATTOBNEY  AND  CXJKRT  «S»l8()—LrBH— NO- 
TICE—STATUTE . 
Section  484  of  the  General  Statutes  of  1916, 
amending  section  .105  of  the  Qraeral  Statutes  of 
]901,  is  an  enlargement,  and  not  a  restriction  of 


the  methods  of  service  of  notice  of  an  attorney's 
lien,  and  the  service  of  a  written  notice  of  such 
lien  upon  the  attom^s  of  record  for  the  ad- 
verse party  is  sufficient,  following  Noftzger  v. 
Moffett,  63  Kan.  364,  66  Pac  670. 

[Bd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  890-392J 

6.  Judgment  «s>d6S(l),  883(10) --Rxia  Adju- 

DIOAXA— SkTTIMG  OTW  JUDGMENTS. 

In  certain  prior  litigation  one  of  the  de- 
fKidants  her^  had  recovered  a  judgment 
against  the  present  plaintilf,  and  an  attorney's 
lien  had  be^  properly  served  on  tbe  pluintiS, 
and  subject  to  that  lien  the  successful  defend- 
ant in  the  priw  case  had  assigned  his  judg- 
ment to  a  bank's  trustee  as  security  for  a  bona 
fide  indebtedness  of  long  standing.  After  the  at- 
tachmott  of  this  lien,  and  after  the  asngnment 
of  the  judgment,  the  plaintiff  acquired  by  as- 
signment a  judgment  against  his  judgmoit  cred- 
itor and  another,  and  commenced  a  proceeding 
against  the  debtors  under  the  judgment  assign- 
ed to  him  and  against  the  attorneys  holding  the 
lien  on  the  judgment  against  him  and  against 
the  trustee  holding  that  judgment  In  this 
latter  proceediog;  the  plaintiff  sought  to  have  the 
merits  of  the  <Higinal  JudgmuLts  reconsidered, 
which  in  effect  meant  to  open  them,  and  to  set 
off  the  judgmrait  he  bad  aojuired  agidnst  two  of 
the  d^endants  against  the  judgment  against  him- 
self, and  to  restrain  the  enforcement  oi  the  judg- 
ment againat  him.  that  the  ftxmer  judg- 
ments were  res  Judicata,  that  the  Judgment 
against  him  and  toe  <nie  he  had  acgoired  were 
not  mutoal,  and  that  the  contraveaifng  equities 
bssed  on  the  prior  assignment  of  the  Judgment 
against  him  and  the  attorney's  lien  thereon 
would  not  permit  a  set-off  between  the  Judg- 
ments. 

[Ed.  Note^— JPor  othnr  eases,  see  Judgment, 
Cent  Dig.  il  IISL.  1188,  1690. 1681.] 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  BI.  Alexander  against  JobTi 
ClarfcBon  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

J.  T.  Lafferty,  of  Kansais  City,  Mo.,  and 
Hackney  &  Moore,  of  Winfleld,  tot  appellant. 
JadEson  &  Noble,  of  Winfield,  for  appellees. 

DAWSON,  J.  This  case  Is  the  aftermath 
of  prior  Utigatlon,  a  full  summary  of  whi<^ 
Is  set  forth  In  Alexander  v.  Glarfcson,  96  E^. 
174,  150  Pac.  576.  This  prior  lltlgatlou  had 
two  main  aqpects:  One  waa  an  accounting 
suit  betwem  the  plaintiff  and  some  of  the 
present  defendants  as  his  partners  In  the 
milling  buainesB,  and  the  other  waa  an  action 
by  the  First  National  Bonk  of  Wlnfldd 
against  those  defendant  partners,  to  recover 
on  certain  promissory  notes  evidencing  cer- 
tain ot  the*  partnership  indebtedness,  and  in 
which  action  the  plaintiff,  Alexander,  had 
not  been  made  a  party  defendant  because  of 
a  private  agreement  between  Alexander  and 
the  bank  to  that  effect  In  the  partnership 
accounting  case  <nie  of  Alexander's  partners, 
John  Clarkson,  obtained  a  Judgment  against 
him.  The  attom^a  for  Alexander's  partners 
have  a  lien  for  their  services  on  that  Judg- 
ment. In  the  bank's  case  a  Judgment  waa 
entered  against  Alexander's  partners,  and 
that  judgment  has  been  assigned  to  Alexan- 
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der.  Subject  to  tlie  attmmey's  lien  In  the 
partnership  case  the  judgment  In  favor  of 
John  Clarkson  and  against  Alexander  has 
been  assigned  to  J.  E.  Jarvls,  president  of 
the  Cowler  Ckranty  National  Bank  of  Win- 
field,  as  trastee  for  his  bank.  The  attorn^'s 
Hen  and  the  Jarrla  aasigpment  antedate  tht 
assignment  to  Alexander. 

After  the  appeals  In  the  bank  case  and  the 
partnership  accounting  case  were  disposed  of 
in  Alexander  v.  Olarkson,  supra,  decided  Jul; 
10,  1915,  the  preset  actl<m.  was  commenced 
by  the  plaintiff  against  bis  former  partners 
and  their  attorneys  and  the  trustee  to  whom 
the  Judgment  against  plaintiff  had  been  as- 
signed. The  petition  rehearsed  certain  fea- 
tures of  the  earlier  litigation,  and  narrated 
the  plaintiff's  situation  as  decreed  by  those 
Judgments,  and  that  the  Supreme  Court  had 
refused  to  consider  certain  errors  assigned  in 
bis  appeal  because  the  motion  for  a  new  trial 
was  filed  more  than  three  days  after  the 
Judgments  were  rendered,  althou^  filed 
within  three  days  after  the  formal  Journal 
entry  of  Judgment  reciting  the  terms  of  the 
decree  was  ai^rored  by  the  trial  court.  The 
petition  is  cumbered  to  a  considerable  de- 
gree with  what  the  plaintiff  chooses 
to  urge  as  the  wrongs,  hardships,  and  in- 
justice to  which  he  bad  been  subjected  as  a 
result  of  the  earlier  litigation,  and  concludes 
with  a  prayer  that  the  partnership  accounts 
be  recast,  and  that  a  new  decree  be  entered 
therein,  adjusting  the  partnership  matters 
between  the  plaintiff  and  his  defendant  part- 
ners, and  that  he  be  given  credit  for  the 
amount  of  the  hank's  Judgment  against  the 
Clarksfms,  and  assigned  to  him,  and  that  the 
defendants  be  restrained  from  proceeding  to 
enforce  the  collection  of  tbe  Judgment  to 
which  he  was  subjected  in  the  partnership 
accounting  suit  Issues  were  joined,  and  the 
trial  court's  Judgment  reads: 

"First.  That  as  between  tbe  Oowl^  County 
National  Bank  and  Alexander  the  equities  in 
the  case  (are)  with  the  bank. 

"Second.  That  as  between  the  attorney's  Um 
dairo  and  Alexander,  tbe  equities  were  m  faror 
of  the  attorney's  £en. 

"Third.  That  the  judgment  rendered  on  the 
6th  day  of  March.  1914,  and  dated  back  to 
September  19,  1918,  was  res  adjudlcata  as  to 
all  questions  iutoItm  in  this  ease." 

(11  The  plaintiff  appeals.  With  his  alleg- 
ed grievances  touching  the  earlier  and  con- 
cluded duptezB  of  the  10  yeortf  litlgloiia 
warfare  between  Alexander  and  the  Clark- 
sons  and  fhelr  creditors  we  have  no  present 
concern.  Onr  only  Jurisdiction  at  present  is 
to  review  tbe  correctness  of  the  Judgment 
whldi  we  have  Just  quoted,  ^lere  are  two 
Important  ends  In  view  In  every  lawsuit: 
Tbe  first  Is  that  It  be  decided  right ;  and  the 
second,  which  is  only  less  Important  than  the 
first,  is  that  it  be  decided.  New  v.  Smith, 
97  Kan.  680, 155  Pac.  1080.  All  the  matters 
which  were  litigated  between  the  parties  In 
tbe  partnership  accounting  suit  and  in  the 
bank's  case  are  cwcluded  1^  tbe  Judgments 


entered  therein,  and  are  now  res  judicata. 
Those  Judgments  determined  for  all  time  the 
sum  which  Alexander  must  pay  to  Clark* 
son  or  his  assignee,  and  what  the 'Clarksona 
must  pay  the  First  National  Bank  or  Its  as- 
signee. It  is  no  longer  a  matter  of  any 
concern  that  Alexander  had  a  private  agree- 
ment with  tbe  First  National  Bank,  whereby 
tbe  bank  refrained  from  making  him  a  de- 
fendant In  its  action  against  his  partners 
to  recover  on  the  partnership  notes,  or  that 
he  and  the  bank  official  forgot  or  lied  about 
that  matter  when  the  Glarksons  sought  to 
prove  It,  nor  can  the  predicament  in  which 
Alexander  now  finds  himself  on  account  of 
that  private  agreement  affect  the  rights  of 
the  parties  as  crystallized  in  the  Judgments 
in  tbe  earlier  litigation.  And  it  Is  no  longer 
of  any  judicial  consequeuce  that  Alexander's 
motion  for  a  new  trial  in  tbe  earlier  lltiga- 
ti<Hi  was  out  of  time.  Those  judgments,  be- 
ing final,  cannot  now  be  modified  or  disturb- 
ed. 

Let  us  then  turn  to  the  questions  involved 
In  this  appeal. 

[2,  t]  There  is  no  obJecti<m  to  an  equitable 
proceeding  to  set  off  one  judgment  against 
another  unless  Intervening  rights  are  prej- 
udiced thereby.  Hlllis  v.  National  Bank,  64 
Kaa  421,  423,  38  Pac  665 ;  Railroad  Co.  v. 
Murray,  67  Kan.  697,  47  Pac.  835 ;  15  B.  C. 
L.  820.  But  since  the  trustee  of  the  Cowley 
County  National  Bank  had  secured  an  as- 
signment of  Clarkaon's  Judgment  against 
Alexander  and  It  was  also  subjected  to  a 
timely  Uen  before  Alexander  acquired  the 
assignment  of  the  First  National  Bank's 
judgment  against  Alexander,  we  see  no  way 
to  set  off  these  respective  judgments  against 
each  other.  In  Schuler  v.  Collins,  63  Kan. 
372,  374,  66  Pac.  662,  663,  It  is  said: 

"The  existence  of  mutual  judgments  does  not 
entitle  a  part^  to  have  one  set  off  against  the 
other  arbitrarily  as  a  matter  of  riffht  Whether 
^plication  few  set-off  is  1^  motion  or  through 
a  proceeding  In  equity,  it  is  to  be  determined 
upon  equitable  considerations,  and  is  only  al- 
lowed when  it  will  promote  substantial  justice. 
This  was  the  ruling  in  Herman  v.  MiUer,  17 
Kan.  328,  where  it  was  said  that :  'The  exercise 
of  that  power  is,  in  a  measure,  discretionary, 
and  it  will  not  be  exercised  In  cases  in  which  it 
would  be  inequitable  so  to  do.*  ^ee  cases  cited, 
and,  also,  Boyer  v.  Clark  &  McOandless,  3  Neb. 
167;  Lundberg  v.  Davidson,  68  Minn.  328,  71 
N.  W.  895,  72  N.  W.  71 ;  Pirie  et  al.  v.  Hark- 
ness,  3  S.  D.  178,  52  N.  W.  681;  Hroch  v. 
Aultman  ft  Taylor  Oo.,  8  &  D.  477,  54  N.  W. 
269;  Bartlett  v.  Peaison,  29  Me.  9;  Freon. 
Judg.  427-467 ;  Black,  Judg.  H  964, 1000." 

Other  deciai(His  are  to  tbe  same  effect. 
Phelffer,  etc.,  v.  Harris,  74  Ky.  (U  Bush) 
400;  Silver  v.  Krellman,  89  App.  DIv.  363, 
85  N.  T.  Supp.  945 ;  Goldman  v.  Totdas  (Sup.) 
88  N.  T.  Supp.  991 ;  Ehns  v.  Am  (OkL)  168 
Pac.  1160. 

See,  also,  a  12-page  note  on  tbe  subject  of 
setting  off  one  judgment  against  another  In 
109  Am.  St.  Rep.  137  et  seq. 

In  some  Jurisdictions  the  matter  is  regu- 
lated by  statute.   First  Nat  Bank  of  Louis- 
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vUle  T.  Erleger's  Assignee,  SB  S.  W.  788,  28 
Ky.  L&w  Bep.  612.  ScHnetimes  It  is  held  that 
where  Jndgmeuts  are  strictly  mntoal,  an  os- 
Blgnment  Is  subject  to  the  Judgment  debtor's 
right  to  set  off  another  Judgment,  which  he 
has  obtained  against  his  Judgment  creditor 
(23  li.  B.  A.  336.  note,  15  B.  a  U  S2S) ;  but 
where  the  Judgments  are  not  mutoal,  the  or- 
dinary zule  seems  to  be.  and  ought  to  be,  that 
a  bcma  flde  assignee,  especially  where  the 
elranent  of  priority  Is  InTolred,  Is  protected. 
In  15  B.  0.  L.  828,  824.  It  la  said : 

"The  Betting  off  of  one  judgtnmt  against  an- 
otbee  is  not  a  legal  right,  but  ia  a  matt^  of 
grace,  and  the  question  whether  a  set-oS  should 
or  should  not  be  decreed  rests  in  the  sound 
diflcretioii  of  the  court  to  which  the  application 
is  made.  *  *  *  The  action  of  a  court  of  law 
in  granting  or  refusing  a  set-oS  is  governed  by 
the  principles  of  equity  and  justice,  and  al- 
lowed only  where  good  conscience  requires  it. 
It  win  nerer  be  permitted  when  the  effect  would 
be  to  deprive  a  party  of  his  legal  rights.  Ac- 
cordingly, in  the  exercise  of  the  power  of  set- 
off, equitable  rights  of  persons  not  parties  to 
the  suit  may  be  conndered  and  protected.  Since 
good  conscience  is  far  from  requiring  that  an 
attorney's  claim  for  services  in  securing  the 
judgment  should  yield  to  the  claim  of  those 
holding  rights  adverse  to  his  clients,  ft  is  a  gen- 
eral rule  that  a  judgm<»it  creditor  cannot  de> 
feat  the  attorney's  lieu,  even  by  giving  the  attor- 
ney notice  of  an  intended  set-off," 

The  judgments  here  sought  to  b©  set  off 
against  each  other  are  not  mutual  between 
Alexander  and  the  Glarbsons.  Tbey  were 
never  coexistent  cross-demands  In  the  bands 
of  Alexander  and  Clarkson.  One  Is  a  judg- 
ment in  favor  of  John  Clarkson  against  Alex- 
ander. The  other  is  a  Judgment  in  favor  of 
the  First  National  Bank  against  the  Clark- 
sons.  Clarkson  has  parted  with  his  Inter- 
est in  his  judgmrait.  The  bank  has  parted 
with  its  interest  In  its  Judgment  There  was 
no  mutuality  In  these  judgments  v/hea  roi- 
dered.  There  Is  certainly  none  now.  The 
rights  of  third  parties  attached  before  this 
proceeding  to  set  <^  was  begun,  and  before 
the  present  cause  of  action — the  acquisition 
of  the  bank's  Judgment  by  Alexander— arose. 

[S]  We  discern  nothing  tangible  In  plain- 
tiff's claim  under  a  garnishment  proceeding 
commenced  by  the  First  National  Bank  to 
garnishee  Clarkson's  claim  against  Alexan- 
der. The  record  does  not  disclose  that  Issues 
were  ever  Joined  In  that  proceeding,  nor  any 
Jndgmrat  entered  therein.  Counsel  for  de- 
fendants assert  that  the  gamlshm^t  pro- 
ceeding was  abandoned,  and  plaintiff's  peti- 
tion in  this  action  Infers  tbe  same,  where  he 
pleads: 

'That  the  plaintiff  never  filed  any  answer  in 
garnishment  in  that  bank  case  twcause  he  did 
not  and  could  not  know  whether  he  was  indebt- 
ed to  the  said  John  Glarksim  or  not  until  the 
matters  in  controversy  should  therflafter  be  as- 
certained by  the  final  determination  of  this 
court  in  said  first-named  equity  action." 

[4,  S]  There  being  no  answer,  no  issues 
Joined,  no  Judgment  by  default  or  otherwise, 
no  executltm  In  the  garnishment  proceeding, 
we  see  no  way  to  use  It  as  an  off-set  to  the 
Jadffment  against  Alexander  f  and  the  gen- 


eral finding  of  the  trial  court  1>  against  the 
plaintiff  on  his  claim  to  any  right  found  on 
this  abortlTe  garnishment  proceeding. 
Hutcblnaon  t.  Ntfaon,  68  Kan.  827,  66  Fa& 
670. 

The  evidence  shows  tiiat  Jorrls  bcAds  the 
legal  title  to  the  ClariEson  Jnd^nent  agahut 
Alexander  as  trustee  for  his  bank,  whldi  Is, 
and  for  many  yean  has  been*  a  mdltor  of 
John  caarkaon  to  tiie  extoit  of  910000,  and 
that  the  indebtedness  was  orU;lnally  incurred 
in  farttterance  of  the  d^net  partnership 
baslness.  Indeed,  at  one  time,  as  seciirilT 
for  this  Indebtedness,  Jarrls's  bank  bad  a 
llm  Ml  a  mill  the  title  to  which  stood  In 
Claricson's  name,  bat  the  mUi  was  subjected 
to  the  satisfcctlon  of  the  partnership  debts 
and  sold  as  partnership  property.  Sur^ 
Uilfi  waa  a  sufUclent  consideration  for  the 
assignment,  whether  it  was  merely  as  se- 
curity for  dazfeson'a  indebtedness  or  In 
dimlnutlcm  thereof  and  it  Is  oertalnly  quite 
obTiooB  that  tiie  eqnitiea  ss  between  Jarris 
and  Alexander  are  with  Jarvla  as  found  by 
the  trial  court. 

It  is  next  urged  that  title  attorneys  lien 
oa  the  Olaricson  Judgment  against  Alexander 
is  invalid  because  tb^  service  of  notice  was 
■insnffldent  The  assignee  of  this  Judgmoit 
mle^t  raise  this  question,  bat  Alexander's 
only  concern  therewith  is  to  be  on  his  guard 
against  paying  the  Jadgment  without  con- 
sidering i^e  attom^B  lien  theremL  If  Alex- 
ander should  pay  the  Jadgment  In  fall  re- 
gardless of  this  notice,  and  tbe  attorneys 
having  the  lien  should  seek  to  hold  him  there- 
on— to  make  him  pay  a  second  time  on  ac- 
count of  It^-hiS'  ptes^  qiiesti(m  as  to  the 
suffidenoy  of  Uie  notice  would  be  all-Im- 
portant This  riew,  however,  is  not  present- 
ed by  counsel  for  dtfendants,  and  It  may  be 
proper  to  consider  the  QuesUoD  as  presenb^ 
ed.  The  statute  provides: 

"Such  notice  must  be  in  writing,  and  may  be 
served  in  the  same  manner  as  a  summons,  and 
upon  sny  person,  officer  or  agent  upon  whom  a 
summons  under  the  laws  o^  this  state  may  be 
served,  and  may  also  be  Hwved  upon  a  regularly 
employnd  Balaripd  attorney  of  the  party."  Gen. 
Stat.  1915,  8 

The  written  notice  of  the  attorney's  lien 
was  served  upon  Alexander's  attorneys  of 
record  In  the  action  In  which  the  Jndgmeit 
was  rendered  and  in  which  the  attorneys' 
services  were  performed.  It  was  filed  in 
court  Alexand^  knew  about  it  Hia  coun- 
sel knew  about  It.  All  this  was  before  Alex- 
ander procured  an  assignment  of  the  Judg- 
ment which  he  seeks  to  offset  against  the 
Clarkson  judgment.  In  Noftzger  T.  M<^ett 
03  Kan.  354,  66  Pac.  670,  It  Is  said  that  serv- 
ice of  a  written  notice  of  an  attorney's  Ueo 
on  the  attorney  of  record  tor  the  adverse 
party  is  sufficient  The  new  statute  takes 
nothing  from  the  old  (Gen.  Stat  1801,  |  395), 
but  adds  that  the  notice  must  be  In  writing, 
and  that  it  may  be  served  as  above  provided. 
That  the  notice  be  in  writing  is  Imperatlva 
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The  manner  of  service  Is  not  so  Important, 
the  (^lef  consideration  being  the  fact  of  serv- 
ice, that  notice  be  brought  home  to  the  party 
adjudged  to  pay,  and  here  there  Is  no  doubt 
on  that  point.  It  seems  that  the  Legislature 
Intended  that  notice  might  be  served  upon 
any  regularly  employed  salaried  attorney  for 
the  litigant,  although  the  latter  was  not  the 
attorney  In  the  particular  litigation.  We  feel 
quite  positive  that  the  Legislature  did  not 
Intend  to  limit,  but  to  enlarge,  the  methods 
of  giving  notice.  However,  It  seems  clear 
that  only  the  assignee  of  the  Olarkson  judg- 
ment can  question  the  sufficiency  of  the  serv- 
ice of  the  notice  of  the  attorney's  lien.  If 
the  lien  should  fall,  the  trustee  of  the  Cow- 
ley County  National  Bank  would  take  the 
entire  interest  of  the  Clarkson  jndgmoit,  and 
his  right  thereto  la  muwalUible  Alexan- 
der. 

This  disposes  of  the  questions  directly  con- 
cerned In  the  present  case,  and  nothing  ap- 
proRching  the  gravity  of  reversible  error  can 
be  discerned.  We  do  not  think  It  proper  to 
extend  this  opinion  by  attempting  to  follow 
counsel  for  plaintiff  through  the  wide  range 
of  their  discussion  of  the  merits  or  demerits 
of  the  antecedent  litigation. 

Tlie  judgment  Is  affirmed.  All  the  Justices 
ooncorring. 


HBNNIN6  V.  WICHITA  NATURAL  GAB 
CO.  et  aL   (No.  20062.)* 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(ByU4biu  by  ih«  Court.) 

1.  Affeax,  and  EsBOa  e5»llM2G^  —  Habic- 
LEss  EIbbob  —  Stbikino  Axuoationb  or 
PmnoN. 

A  jodgment  will  not  be  revowd  beoaove  al- 
legations are  stricken  out  of  a  petitlMi,  where 
the  evidence  to  prove  those  allegations  was  ];>rop- 
eriy  introduced  uuder  the  remaining  atlegationa. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4111.] 

2.  Appeal  and  Ebbob  i&»1046(3)— Habulbss 
Ebbob— BvBDBN  or  Pboof. 

Ordinarily  a  judgment  will  not  be  reversed 
because  of  error  in  placing  the  burden  of  proof 
in  a  trial  by  the  court  without  a  jury,  where 
each  party  has  ample  opportunity  to  introduce 
evidence  to  support  his  contentions. 

[Ed.  Note.— other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4130.] 

8.  Mines  and  Mihbbalb  <3=373%— Oil  and 
Gas  Lease — Sale  or  Pbopebtt— Bights  of 
Lessee. 

An  oil  and  gas  lease  provided:  "It  is  agreed 
that  should  said  Beck  make  a  bona  fide  sale  of 
said  160  acres  before  lessee  commences  opera- 
tions to  drill  OD  said  land  and  refunds  to  lessee 
all  money  paid  Beck,  then  lessee  is  to  cancel 
this  lease." 

An  absolute  sale  of  the  property  was  made. 
One  of  the  purposes  of  the  sale  was  to  defeat 
the  rights  of  the  lessee.  Held,  that  the  leasee 
was  deprived  of  its  right  to  drill  on  the  prem- 
ises, since  the  sale  was  made  before  the  lessee 
commenced  operations  to  drilL 

[Bd.  Note.— For  other  cases,  see  Minee  and 
Huierals,  Cent.  Dig.  |  20(K] 


4.  Mines  and  ^IinebAi^  ^=373^— Oil  aud 
Qas  Lkasb— Dbiixino  Ofebations. 
The  driving  of  a  stake  locating  a  gas  well 
'  and  of  another  stake  locating  a  place  to  set  a 
,  b(Mler  to  drive  drilling  machinery  does  not  con- 
stitute a  cranmencement  of  vpenMoia  to  drill, 
under  the  provisions  of  the  lease  set  out  in  the 
third  section  of  this  syllabus. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  |  200.} 

Appeal  from  mstrlct  Gonrt,  BaUer  Coimty. 

Action  by  VfRlter  Hennlng  against  the 
Wichita  Natural  Oas  Company  and  others. 
Jo^ment  for  plalntilt,  and  defmdants  ap- 
peal.  Affirmed. 

Brennan,  Kane  &  McCoy,  of  Bartlesvllle, 
Ok].,  and  A.  C.  Malloy,  of  Hutchinson,  for 
appellants.  J.  P.  O'Meara,  of  Tulw,  Okl.,  for 
appellee. 

[    MABSHALiL,  3.    Vie  defendants  appeal 
I  from  a  judgment  enjtrinlng  them  from  operat- 
ing under  an  oil  and  gas  lease  on  land  near 
'  Auguata,  In  Butlor  county. 
I    [1]  1.  In  hlB  petition  the  plalntlfl  alleged 
I  that  he  was  the  owner  and  In  the  possession 
of  certfdn  described  land,  upon  which  the  de- 
toidaats,  without  right,  were  threatening 
and  about  to  enter  with  drilling  tools  and 
drlUers,  for  the  purpose  of  drilling  for  oU 
and  gas,  and  of  permanently  appropriating 
the  same  to  thdr  own  use. 

In  their  answer  the  defehdints  denied  each 
'  and  idl  the  allegations  of  the  petition,  denied 
that  the  plalntUt  was  the  owner  or  In  poaees- 
'slon  of  the  land  described,  and  set  up  a 
1  lengthy  affirmative  defense,  a  large  part  of 
I  whidi  was  stricken  out  on  the  motion  of  the 
\  plaintiff.   Of  this  the  defendants  complain. 
'  All  the  facts  set  out  In  that  part  of  the  an* 
Bwer  whlcjh  was  stricken  out  might  have 
been  proved  under  the  remaining  allega- 
tions; and  evidence  was  Intiodnoed  t»«'^**'g 
to  prove  these  tat^  For  these  reastms  this 
;  complaint  of  the  defendant  1b  without  snb- 
'.  stantial  merit.  No  reversible  error  was  oom- 
!  mltted  In  striking  out  part  of  the  answer. 

[2]  2.  At  the  opening  of  the  trial  sane  dla- 
'  cnaalon  of  the  burden  of  proof  was  had  by 
court  and  connseL  This  discussion  resulted 
In  the  courts  directing  the  defdndanta  to  go 
I  ahead  with  their  proof,  and  placing  the  bur- 
den of  proof  on  than.  The  defendants  Insist 
I  that  this  was  error.   The  trial  was  by  the 
court  without  a  Jury.  There  Is  nothing  In  the 
abstract  tending  to  show  that  the  defendants 
were  prevented  from  introducing  any  compe- 
tent evidence  tending  to  support  their  con- 
tentions.  The  defendants  had  ample  oppor- 
timlty  to  intrbduce  all  their  evidence.  The 
order  in  which  that  evidence  was  produced 
was  not  of  very  great  importance.  In  Bank 
'  V.  Brecheisen,  98  Kan.  103, 196,  157  Pac  2S0, 
260,  thlB  court  said: 

I    "It  is  a  modem  tendency  of  courts  to  attsdi 

,  less  importance  to  the  phrase  'burden  of  proof 
[  than  was  formerly  the  case,  in  so  far  as  it  is 
'  supposed  to  rriate  to  or  affect  the  order  in 
I  which  the  parties  diall  offer  their  evidence  upcm 
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a  giveD  lame.  Much  is  left  to  the  discretion 
of  the  trial  court,  and  this  is  especially  true 
where  the  trial  is  by  the  court  Where  both 
parties  have  availed  themselves  of  the  oppor- 
tanity  to  present  all  their  evidence,  the  mere 
fact  that  Uie  trial  court  required  tbe  ooi  upon 
whom  the  burden  of  proof  would  not,  according 
to  the  rules  of  evidence,  rest,  to  im>ceed  first, 
has  been  held  not  to  be  ^ror." 

See,  also,  cases  there  cited. 

[3]  3.  A  temporary  Injunction  waa  granted 
at  the  commencCTieiit  of  this  action.  On  the 
trial  the  defendants  asked  that  the  Injanc- 
tion  be  dissolved.  This  request  was  denied. 
The  defendants  Insist  that  the  court  erred  in 
drying  the  request  and  In  rendering  Judg- 
ment against  them.  Continuously  from  some 
time  prior  to  the  4tb  day  of  October,  1912,-  to 
the  8th  da^  of  April,  1915,  J.  L.  Beck  was  the 
owner  and  in  possession  of  the  real  property 
in  controversy.  On  the  4th  day  of  October, 
1912,  he  executed  an  oil  and  gas  lease  on 
this  property  to  the  defendant  Wltdilta  Nat- 
ural Gas  Company.  The  lease  contained  the 
following  stipulation 

"It  is  agreed  that,  i^ould  said  BedE  make  a 
bona  fide  sale  of  said  160  acres  before  lessee 
commences  operations  to  drill  on  said  land  and 
r^Dds  to  lessee  all  money  paid  BecA,  then  les- 
see is  to  cxaetL  tlils  leased" 

The  lease  was  recorded  on  the  9th  day  of 
October,  1912.  IMfltealty  arose  between  J. 
L.  Beck  and  the  Widilta  Natural  Oas  Com- 
pany. This  reanlted  In  litigation  by  which 
Bedc  sought  to  have  tbe  lease  canceled. 
Judgmoit  was  rmdered  a^ilDSt  him.  TtiB 
time  for  an  appeal  from  that  Judgment  had 
not  yet  expired  when  the  present  action  was 
commenced.  Soon  after  the  rendition  of  that 
judgment,  and  some  time  prior  to  the  com- 
menoemut  of  th&  present  action,  Bec^  began 
to  make  dforta  to  sell  the  land,  and  contin- 
ued those  efforts  ni^  tiie  land  waa  sold  to 
the  plalntiir.  One  of  tbe  puiposea  of  these 
efloxts  was  to  d^eat  the  Wichita  Natural 
Oas  GfHBpany'B  lease.  About  the  16th  day  of 
Bfardi,  IBIS,  Bedc  oraUy  agreed  to  sell  the 
land  for  |8,000,  and  tm  the  Stb  day  of  AptU, 
101S,  wAA  it  to  the  plaintiff  and  executed  to 
him  a  deed  Oierefbr.  The  negotlattons  that 
resulted  In  the  execution  of  the  deed  were 
had  hurriedly.  The  sale  was  an  absolute  sale 
of  the  property  without  cwdlUons,  except 
that  the  idalntiff  ^ve  to  Beck  a  mortgage 
for  92,900  as  a  part  ot  the  purchase  price. 

The  plalntUf  was  engaged  In  the  oil  and 
gOA  business  and  bad  obtained  a  franchise 
fnxn  tbe  dty  of  Wichita  to  furnish  gas  to 
that  cit7  in  competition  with  the  Widilta 
Nataral  Gas  Company.  On  April  S.  1915, 
that  company  determined  to  commence  drill- 
ing operations  on  the  iftnd  in  controversy, 
and  CMnmunlcated  this  fact  to  its  agents  and 
employ^  As  a  result  of  this  determination 
and  of  these  canmunlcatlons,  the  def^dant 
Frankenberger,  one  of  the  employ^  of  the 
Wichita  Natural  Gas  Company,  went  on  the 
land  on  the  6th  day  of  AprU,  1915,  and  locat- 
ed a  place  for  drilling  a  welt.   This  he  did 


by  driving  a  stake  in  the  ground  at  the  place 
trtiero  tbe  well  should  be  drilled,  and  by  driv- 
ing another  stake  ait  the  place  where  the 
boiler  should  be  set  to  drive  the  drilling  ma- 
chinery. On  that  day  Frankoibrager  UiA 
J.  li.  Beck  fbat  he  had  located  a  Well  on  tbe 
land.  BeA  then  told  Frankenberger  not  to 
go  on  the  land,  not  to  drill,  and  not  to  do 
anything  under  the  lease,  as  he  intended  to 
Appe&l  the  former  case  to  the  Supreme  Court 
Nothing  further  was  done  under  tbe  lease. 
On  tbe  nth  day  of  AprU,  1916.  this  action 
was  commenced.  On  the  next  day  the  order 
of  injunction  was  Issned. 

Under  the  condltlou  named  in  the  leaa^  (he 
rl^t  of  the  Wichita  Natural  Oas  Oonauny  to 
drill  for  gas  or  oil  terminated  whoi  Bed 
made  a  bona  flde  sale  of  the  land,  If  that 
sale  was  made  before  the  company  com- 
menced operations  to  driU.  The  sale  to  tbe 
plaintiff  was  a  genuine,  absolute  sale  of  tbe 
property.  One  of  ite  purposes  was  to  defeat 
the  rights  of  the  Wichita  Nataral  Oas  Com- 
pany under  the  lease.  Tlw  lease  provided 
that  these  ri^ts  might  be  terminated  by  a 
bma  fide  sale.  Bedc  acted  within  the  terms 
of  tbe  lease  and  made  a  bona  fide  sale  of  the 
land  to  the  plaintiff. 

[4]  4.  Another  Question  must  be  determbi- 
ed;  Sm6  tbe  Wichita  Natural  Gas  Oompasy 
commenced  operations  to  drill  on  tbe  land  at 
the  time  the  sale  was  made?  Tbe  driving  of 
stakes  to  Indicate  the  location  of  a  well  and 
of  a  boiler  to  ran  a  drilling  rig  cannot  be 
said  tb  be  a  commenoemmt  of  operations  to 
drill,  wltUn  the  meaning  of  the  lease,  espe- 
cially of  audi  (^leratltKM  as  will  defeat  a  sale 
made  before  the  defendant  has  put  drilling 
material  or  machinery  on  the  ground. 

Under  the  droumstanoes  disclosed  by  the 
evidence,  the  Judgment  of  the  district  court 
was  right,  and  the  Judgment  Is  affirmed.  AU 
the  Justices  concurring. 


In  re  HOLLOW  AY'S  ESTATE. 
PBOKHAM  V.  70BGE}N'Sm 
(No.  20820.) 
(Supreme  Court  of  Kansas.   April  7,  1917.) 

(Sylldbua  hp  t^e  Court.) 

1.  JuBY  «»17(3)— Right  to  Jubt  Tbiai,  on 
Atpkal  fbou  Decision  of  Probate  Codbt. 

In  an  appeal  from  a  decisiou  of  the  probate 
court  wherein  that  court  refused  to  set  aside  an 
appointment  of  an  administrator  on  the  alleged 
ground  that  the  deceased  was  not  at  the  time 
of  his  death  a  resident  of  the  county  in  which 
the  appointment  was  made  a  jury  Is  not  de- 
mandahle  as  a  matter  of  right. 
[Bd.  Not&— For  othn  casaa,  see  Jury,  Cent 

2.  ExECtrroBS  and  Adhinistbatobb  «=ss32(3|) 
—Action  to  Sbt  Abide  Affointkknt— In- 
stbuctions. 

Where  a  jury  is  called  in  sudi  a  case  to 
pass  upon  disputed  questions  of  fact,  the  coart 
may   instruct  them  as  to  the  rolea  govern* 
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ins:  the  sabmiBsion  and  detennination  of  special 
qneadona  <^  tact,  Imt  nolther  party  bsB  a  right 
ta  denumd  tbe  ^ving  ct  Iniferoctitma. 

CBd.  Note.— ror  other  caaes,  see  Drecutora 
and  AdmiBistratora,  Oent  T>ig.  {  222.] 

3.  Appeal  Aim  Bbbob  ^»10B5— HAiHia.Bss 
EhtBOB— iHaTBUonoNB— In  SktviTABijE  Ac- 
tion, 

If  the  case  had  been  tried  as  though  a  jury 
trial  could  be  demanded  as  a  matter  of  right, 
and  the  judgment  of  the  court  bad  been  render- 
ed without  giving  independent  consideration  to 
the  facts,  error  in  charging  the  jnr^  might  be- 
come  important,  or,  if  the  rulings  in  charing 
the  jury  showed  that  the  court  had  misconceived 
the  law  applicable  to  the  case  or  decided  it  upon 
the  wrong  theory  to  the  prejudice  of  a  party, 
error  might  be  predicated  on  them. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4219.] 

4.  ExScuToaa  and  Adminibtbatoes  «=»32{2) 
—Action  to   Sbt  Aside  Appointment— 

JtlBT. 

Uptm  the  record  it  is  found  that  the  court 
did  not  treat  or  dispose  of  the  ca.se  as  one  tria- 
ble by  a  jury  as  a  matter  of  right,  but,  while 
approving  the  special  findiDgs  returned  by  the 
jury,  it  made  flndinKa  of  ita  own  on  which  its 
Jadgment  waa  rested. 

[Ed.  Note.— For  other  casea,  see  BxecuttHTS 
and  Administrators,  Cent  Dig.  §  222.] 

6.  Apfbai.  and  EaaoB  <»=b1(H6(3)— Habmz.S86 

EbROB— BUBDEN  OF  PbOOF. 

The  placing  of  the  burden  of  proof,  even  if 
erroneously  done.  In  a  case  triable  Iv  the  court, 
and  where  the  parties  were  permitted  to  and  did 
produce  all  of  their  testimony  upon  the  con- 
tested questions,  cannot  be  treated  as  a  ground 
of  reversal. 

TBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4130.] 

Appeal  from  District  Oomt,  Sedgwtdc 
County. 

Proceeding  by  G.  W.  Pechham,  as  adminis- 
trator of  the  est^  of  J(An  8.  Holloway,  de- 
ceased, nnder  appointment  of  the  probate 
court  of  Beno  eonnty,  to  set  aside  an  appoint- 
ment of  J.  F.  JOTgenaen,  as  administrator, 
made  by  the  probate  court  of  Sedgwick  coun- 
ty. Appointment  ci  Joigensen,  as  adminis- 
trator, beld  valid,  and  PecUiam  appeals.  Af- 
firmed. 

Keitb  &  Wright,  of  Wichita,  for  wpellant 
Dale,  Amidon  &  Bucfcland,  Wlcblta,  for 
appellee. 

JOHNSTON,  C.  J.  John  S.  Holloway  died 
NOTember  18,  1914,  In  the  dty  of  Mt  Hope, 
in  Sedgwick  connl^r  and  tbe  following  day 
the  probate  court  of  tliat  county  appointed 
J.  F.  Jorgensen  administrator  of  tbe  dece- 
dent's estate.  Shortly  thereafter  C  W.  Peck- 
ham  was  also  appointed  administrator  of  the 
estate  of  Holloway  by  the  probate  coutt  of 
Beno  county,  and  on  December  17, 1914,  Peck- 
bam  Instituted  a  proceeding  in  the  probate 
court  of  Sedgwick  county  to  have  Jorgensen's 
appointment  set  aside  on  the  ground  tbat 
Hallfnvay'a  tme  residence  at  his  death  was 
In  Reno  county,  that  he  was  only  temporarily 
In  Sedgwick  county  when  his  death  occurred, 
and  that  be  was  then  mentally  incapable  of 


forming  an  intention  to  change  his  residence. 
The  probate  court  denied  Peckbam's  appli- 
cation, retained  Jurisdiction  of  tbe  estate, 
and  decided  that  Jorgensen  should  continue 
as  administrator.  On  aK>eal  the  district 
court  submitted  to  a  Jury  the  Question  of 
the  residence  of  Holloway  at  the  time  of  his 
death,  and  the  Jury  found  that  the  deceased 
waa  residing  In  Sedgwick  county  when  he 
died.  Tbe  court  approved  the  finding  and  ad- 
judged that  the  Sedgwick  county  probate 
court  had  Jurisdiction  of  the  estate,  and  that 
Jorgensen'B  appointment  as  administrator 
was  valid.   Peckham  appeals. 

It  appears  that  Holloway  owned  several 
farms  In  Reno  county  near  the  Sedgwick 
county  line,  and  had  resided  on  them  most 
of  tbe  time  until  he  became  ill,  when  he  was 
taken  to  a  hospital  In  Hutdilnson.  He  liv- 
ed there  about  three  months  before  his  death, 
and  went  to  live  at  his  bouse  in  tbe  town  of 
Mt.  Hope,  In  Sedgwick  county,  and  near  the 
Beno  county  line,  where  he  was  cared  for  by 
a  tenant  until  he  died.  The  Jury  found  upcm 
sufficient  evidence  tbat  be  went  to  Mt.  Hope 
with  the  intention  of  wMng  it  his  perma- 
nent residence. 

[1-4]  EhTors  are  assigned  on  the  rulings  of 
the  court  in  Instructing  the  Jury  and  In  de- 
nying a  new  trial.  Instructions  are  not  so 
material  In  a  case  like  this,  where  a  Jury  is 
not  demandable  as  a  matter  of  right  In 
equitable  and  statutory  proceedings  a  Jury 
Is  only  called  at  the  discretion  of  the  court, 
and  Its  findings  are  advisory,  and  not  con- 
clusive. Swartz  V.  Ramala,  63  Kan.  633,  66 
Pac.  649;  Wheeler  v.  Caldwell,  68  Kan.  776, 
75  Pac.  1031 ;  Mathls  v.  Strunk,  73  Kan.  595, 
85  Pac.  590;  Oen.  Stat  1915,  {  7179  (Code 
Civ.  Proc.  f  279). 

The  ai^ellant  concedes  that  be  was  not  en- 
titled to  a  Jury  trial  as  a  matter  of  course, 
but  it  is  contended  that  the  court  treated  the 
case  as  an  ordinary  action  at  law,  accepting 
the  findings  and  rendering  Judgment  upon 
them  tbe  same  as  If  a  general  verdict  bad 
been  rendered,  and  tbat  the  errors  in  the  In- 
structlons  became  material  and  available.  It 
was  competent  for  tbe  court  to  call  a  Jury  to 
pass  on  disputed  questions  of  fftct  either  up- 
on its  own  motion  or  upon  request  of  the  par- 
ties, but,  as  we  have  seen,  the  court  is  not 
bound  by  the  findings  made  by  the  Jury.  It 
was  at  liberty  to  Ignore  them  and  determine 
tbe  questions  of  &ct  for  Itself.  In  such  a 
case  nether  party  has  a  right  to  require 
that  instructions  lie  given.  If  tbe  court  had 
tried  tbe  case  as  tbout^  a  Jury  trial  was  a 
matter  of  rig^t,  and  bad  blindly  accepted 
and  adopted  the  findings  of.  the  Jury  as  its 
own  wltbout  giving  .independent  considera- 
tion to  the  facts,  errors  In  diarglng  the 
Jury  mie^t  become  Important.  They  might 
also  become  material  if  t^ey  showed  tliat 
the  court  had  misconceived  the  law  of  the 
case  and  bad  decided  it  iQKm  a  wrong  the- 
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ory— <me  that  would  prejndl(dally  affect  the 
result.  Vickers  v.  Buck,  60  Ean.  698,  67  Pac. 
517;  Medlll  v.  Snyder,  61  Kan.  16,  68  Pac. 
962,  78  Am.  St.  Rep.  307.  It  can  hardly  be 
said,  however,  that  the  case  was  disposed  of 
as  an  ordinary  action  at  law.  According  to 
the  record,  objection  was  made  by  appellee 
to  the  submission  of  the  case  to  the  Jury  on 
the  ground  that  It  was  a  case  triable  before 
the  court,  but  upon  the  application  of  the 
appellant  the  court  determined  to  and  did 
submit  to  the  Jury  tlie  question  of  the  resi- 
dence of  HoUoway  at  the  Ume  of  his  death. 
While  the  finding  made  by  the  iury  is  (©ok- 
en  of  as  a  general  verdict,  It  is  no  more  than 
a  special  finding  of  the  principal  fact  In  the 
case.  After  overruling  motion  for  a  new 
trial  and  for  judgment  notwithstanding  the 
verdict,  the  court  not  only  approved  and 
adopted  the  findings  of  the  jury,  but  It  made 
findings  of  its  own  that: 

"John  S.  Holloway  was  at  the  time  of  bis 
death  a  resident  of  Scdgwldc  county,  Kan.,  and 
t^t  the  probate  court  of  Sedgwick  coanty, 
Ean.,  had  jurisdiction  of  this  said  case  at  the 
time  of  the  appointment  of  an  administrator, 
and  that  J.  V.  Jorgensen,  the  administrator  ap- 
pointed by  the  probate  court  oi  Sedgwi<^  coun- 
ty, Kan.,  Is  not  the  duly,  legal,  qnallfied,  and 
acting  administrator  of  said  estate."  etc. 

Under  the  drcnmstances  it  cannot  be  said 
that  the  court  treated  the  case  as  an  ordi- 
nary one  for  trial  by  a  Jury.  The  record 
shows  that  Independent  consideration  was 
given  by  the  court  to  the  foots,  and  upon  the 
evidence  It  reached  the  same  result  as  the 
jury  did.  The  findings  being  only  advisory, 
and  not  controlling  with  the  court,  the  in- 
structions are  of  little  importance.  Of  course, 
If  the  rulings  on  Instractioas  reqnested  and 
refused  showed  that  a  wrong  rule  had  been 
applied,  and  that  it  necessarily  entered  Into 
the  result  to  the  prejudice  of  the  appellant, 
tbe  error  might  be  available.  The  objections 
to  the  Instructions,  however,  are  not  deemed 
to  be  grounds  of  reversal  upon  any  theory. 

Complaint  Is  made  of  an  instruction  given, 
to  the  effect  that,  the  probate  court  having 
made  tbe  app(^ntm«it  ol  an  administrator, 
it  dwuld  be  treated  as  having  been  rightful- 
ly done  until  a  showing  to  the  contraiy  was 
made,  and  that  the  burden  of  proof  was  on 
the  plalntUt,  who  was  attaining  the  appoint- 
ment to  prove  by  a  preponderance  of  tbe 
evldeaoe  that  the  probate  court  had  no  au- 
thority to  make  fb»  aia>ointment  because  of 
the  nonresldence  of  the  d^ndant  In  tbe 
county,  ^e  probate  court  being  a  court  ot 
record.  Its  appointment  baaed  iq)on  the  ordi- 
nary arolicatlon  should  be  treated  as  valid 
until  it  Is  shown  to  have  beM  without  juris- 
diction to  make  It  It  la  not  impntant  here 
whether  or  not  tiie  ai^intment  Is  open  to  col- 
lateral attack.  In  ^ther  event  the  burden  of 
proof  would  be  upon  the  cm  attaddng  the 
jnrisdlction  of  the  court  and  its  appointment 
of  the  administrator  to  prove  that  Htdloway 


dM  not  reside  In  Sedgwick  county  when  the 
appointment  was  made. 

[{]  Complaint  Is  made  of  a  requested  in- 
struction whldi  was  refused  to  the  effect  that 
the  residence  once  established  remains  until 
another  Is  acquired,  and  that,  as  Holloway 
lived  a  great  many  years  before  his  death 
in  Reno  county,  the  presumption  would  be 
that  that  was  his  residence  until  he  tUed, 
and  that  the  burden  would  be  upon  ttie  ap- 
pellee to  show  that  therfe  was  a  change  of 
residence.  That  Instruction  Is  faulty  as  to 
the  presumption,  and  also  as  to  tbe  burden 
of  proof.  In  cases  of  this  character  triable 
by  the  court  itself,  and  where  both  parties 
were  permitted  to  produce  all  their  evidence 
on  the  question  of  residence,  the  pladog  of 
the  burden  of  proof  upon  one  party  rather 
than  the  other,  even  if  erroneously  done, 
could  not  be  treated  as  a  ground  of  reversal. 
Bank  v.  Brechelsen,  98  K&n.  198,  157  Pac. 
269 :  Henning  v.  Oas  Co.,  100  Ean.  256, 164 
Pac.  297. 

What  constitutes  a  residence  and  what  is 
necessary  to  a  change  of  residence  was  care- 
fully and  corrertly  stated  by  the  court  In  one 
of  the  instructions  given.  The  residence  of 
Holloway  at  the  time  of  his  death  was  the 
question .  decided  by  the  probate  court,  and 
upon  appeal  tbe  same  question  was  presented 
to  and  determined  by  the  district  court  It 
was  thoroughly  tried  out  on  a  great  mass  of 
evidence,  each  party  having  an  opportunity 
to  offer  all  the  testimony  he  had,  and  regard- 
less of  presumptions  and  the  burden  of  proof 
there  was  ample  evidence  to  support  the  find- 
ing of  the  court 

The  judgmrat  la  affirmed.  All  the  Justices 
concurring. 


riTZPATBIGK  V.  CROWTHEB  «t  al. 
(No.  20707.) 
(Supreme  Court  of  Kansas.   April  7,  1917.) 

.  (8vttaltu»  hv  the  Court.} 

1.  Deeds  4s>40— Desobiftion— RnxBBitcs  to 

Plat. 

A  ffwieral  warranty  deed  convwcd  24  lota  de- 
scribed by  numbers  and  ns  frontiitK  on  certain 
streets  "all  in  .Tones'  addition  to  the  city  of 
Sfllina,  Kansas."  Held,  the  plat  of  the  add!- 
titm  mentioned  being  then  on  record  became  a 
part  of  the  deed  tor  the  purpose  of  idmtifying 
the  property  and  for  certainty  In  the  dsscriimoa 
to  the  same  effect  as  if  the  refermce  to  the  ad- 
(lition  had  been  followed  by  the  phrase  "aoowd- 
ing  to  the  recorded  plat  thereof.  * 

[Ed.  Note.— For  othor  cases,  see  Deeds,  Cent. 
Dig.  SI  81-83.] 

2.  Covenants  4s>47— WABaum—DnOBXP* 

TION. 

A  general  warranty  deed  described  tbe  prc^ 
er^  conveyed  as  2i  lots  by  numbers  and  as 
fronting  on  certain  streets  "all  in  Jones'  addi- 
tion to  the  city  of  Sallna,  Kansas,  aeoordliig  to 
the  recwded  |^t  thereof."  field,  the  raewded 
plat  became  a  part  of  the  deed  as  fully  as  tiuHigh 
incorporated  therdn,  but  only  for  the  purpose 
of  identifying  the  pnwerty  and  rendeni^  the 
description  more  CNlBin,  and  the  grantor  did 
not  by  sudi  r^arenoe  to  tiie  plat  thereby  rep- 
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resent  or  guarantee  the  covraeB,  dtataaoes,  meas- 

urements,  or  quantity  of  the  lotl  to  be  u  set 
forth  in  the  recorded  plat. 

[Sd.  Note.— Fw  othor  eaaea,  see  Oorouuita. 
Oent  Dig.  1 47.]  ^ 

.^peal  from  District  Court,  Saline  Oodd- 

t7. 

Actton  by  V.  B.  Sltzpatrlck  agklnst  John 
Crawtber  and  another,  and  J.  W.  Ovowley, 
Jr^  and  anotbOT.  Judgment  against  defeod- 
ants  3<itat  Orowtber  and  another,  and  de- 
nying them  a  Jndgmoit  over  against  def»d- 
aats  Growler  oioA  another,  and  OrowHier  and 
another  appeal.  Reversed,  and  cause  re- 
manded, with  directions. 

W.  B.  Crowther  and  2.  C.  MllUkIn,  both  of 
Sallna,  for  appellants.  O.  W.  Burch,  B.  I. 
Lltowldi,  and  La  Bue  Boyce,  all  of  Sallna, 
for  app^ees. 

PORTER,  J.  This  Is  a  three-Btded  law- 
suit In  October,  1913,  nt^trlck,  the 
plaintiff,  purchased  from  John  and  Joseph 
Crowther  24  lots  In  Jonei^  addition  to  the 
eltj  of  Sallna.  Six  months  previous  there- 
to the  CrowthCTs  bad  purchased  the  same  24 
lots  from  J.  W.  Crowley,  Jr.,  and  Edith 
Crowley  Waster.  Both  cfHiveyanoeB  were 
by  general  warranty  deed,  differing  only  In 
the  way  the  property  was  described.  The 
deed  by  which  the  Crowthws  acquired  title 
described  the  lots  by  numbers  and  as  front- 
ing on  certain  streets,  "all  In  Soaea'  addition 
to  the  city  of  Sallna,  E^ansas."  The  deed  by 
whi<A  they  cMiTeyed  title  to  the  plaintiff  de- 
scribed the  lots  In  the  same  language  as  to 
number  and  frontage,  "all  in  Jones*  addi- 
tion to  tlie  city  of  Sallna,  Kansas,"  with 
these  wcHTds  added,  "oocortWnff  to  the  record- 
ed plat  thereof."  Tbe  recorded  plat  of  Jones' 
addition  gave  the  measurement  of  each  of 
the  lots  in  gnestlon  as  150  in  width,  and  the 
length  of  the  blocks  was  stated  to  be  1,220 
feet.  In  fact,  the  lots  were  eadi  1S4.8  fe^ 
wide  and  1,106  feet  long. 

Fltzpatrlcfc  paid  the  Crowthers  $5,000  for 
'    the  property.    After  discovering  the  actual 
utoLSurements  of  the  lots  and  blocks  by  a 
survey,  he  brought  this  action  to  recover 
for  the  difference  in  quantity.    The  Crow- 
thers answered  by  a  general  denial,  and  filed 
a  crofls-petitlon  against  their  grantors,  al- 
leging substantially  the  same  state  of  facts 
respecting  their  acgulBitlon  of  title,  and  ask- 
I    ed  Judgment  against  Crowley  and  Mrs.  Web- 
ster for  an  abatemwt  of  the  purdiase  price 
paid  to  them.   The  court  made  special  flnd- 
iu^  of  the  facts,  among  which  are:  That 
the  Orowthers  at  the  time  they  conveyed  to 
Fltzpatrick  had  no  knowledge  of  any  short- 
age;  and  that  when  they  purchased  from 
Crowley  and  Webster  they  paid  $4,935  as 
:   coa^deratl<m  for  the  lots.    The  plat  of 
:  Jones'  addition  had  been  filed  for  many 
years  prior  to  the  execution  of  both  deeds. 
Tbe  shortage  in  the  lota  was  found  to  be  as 


already  stated ;  and  the  court  made  the  fol- 
lowing conclusions  of  law : 

"1.  Tbe  reference  to  the  recorded  plat,  in  the 
Orowther  deed,  made  the  plat  a  part  of  the 
deed,  and  the  grantors,  defendants  John  Orow- 
tber snd  Joseph  Orowther,  thereby  represented 
to  plaintiff  that  the  lots  were  100  feet  in  width 
and  the  blocks  1,220  feet  la  length. 

"2.  Plaintiff  Is  entitled  to  recover  from  de- 
fendants John  Crowther  and  Joseph  Crowther 
the  sum  of  five  hundred  and  four  ($504.00)  dol- 
lars, with  interest  at  0  per  cent  per  annum. 

"8.  Defendants  John  Crowther  and  Joseph 
Crowther  are  not  ratitled  to  recover  from  tie 
defendants  Crowley  and  Webster  in  this  ac- 
tion." 

Th&  Crowthers  appeal  from  the  Judgment 
against  them  In  favor  of  plaintiff,  and  also 
from  the  ruling  denying  them  a  judgment 
against  Crowl^  and  Webster  for  the  same 
shortage  in  the  deed  by  whiidi  th^  acquired 
title  to  the  lots. 

There  Is  no  suggestion  ai  fraud  or  unfair 
dealing  in  either  of  the  conveyances.  The 
parties  In  each  transaction  had  before  them 
maps  showing  the  plat  of  Jmee'  addition, 
and  the  grantors  in  -ea<di  deed  referred  to 
the  plat  and  called  the  purchaser's  attention 
to  the  size  and  dimensions  of  the  lota.  The 
court  placed  Its  dedston  squarely  upon  tbe 
effect  of  the  words  "according  to  the  record- 
ed plat  thereof,"  and  held  that  the  pres- 
ence of  these  words  in  the  deed  to  Fitzpet- 
rlck  made  the  plat  a  part  of  the  deed ;  that 
althouf^  the  plat  had  been  duly  recorded  In 
Saline  county  for  many  years,  It  became  no 
part  of  tbe  deed  to  Orowthers  because  of  the 
absence  In  that  deed  of  qwdflc  nteieace 
thereto. 

[1]  The  appellant  concedes,  and  it  Is  well- 
settled  law,  that  i^ere  a  deed  refers  to  a 
former  deed  or  to  a  plat,  the  reference  makes 
mdh  former  deed  or  plat  a  part  of  the  deed. 
In  DeTlin  on  Deeds  (2d  Ed.)  1  1020,  It  Is 
said: 

"A  deed,  fc»:  description  of  the  land  amveyed, 
may  refer  to  another  deed  or  to  a  map,  and  the 
deed  or  map  to  which  reference  is  thus  made  ia 
considered  its  Incorporated  in  the  deed  itsrif." 

Among  the  cases  cited  In  the  note  Is  Miller 
V.  Land  Co.,  44  Kan.  354,  24  Pac.  420.  The 
patent  In  that  case  described  the  lands  by 
the  numbers  of  the  government  survey  and 
stated  the  number  of  acres,  followed  by  the 
words: 

"Acoordinf!;  to  tbe  official  plat  of  the  survey 
of  said  lands  returned  to  the  general  land  of- 
fice by  the  surveyor  general." 

It  was  h^d  that  this  reference  to  the  gov- 
ernment patent  made  the  description  in  tbe 
United  States  survey  a  part  of  the  deed. 

But  we  think  it  clear  that  where  a  tract  of 
land  has  been  subdivided  into  lots  and 
blo(^  and  a  plat  thereof  has  been  recorded, 
:  a  deed  in  whldi  the  property  craiveyed  is  de- 
scribed as  certain  lots  or  blocks  In  such  ad- 
dition shows  as  manifest  an  Intaitlon  to 
treat  the  plat  as  a  part  of  the  description 
as  If  the  words  "according  to  tba  recorded 
plat  thereof'  weia  inserted  In  tba  deed. 
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How  el8e  can  the  property  cooTeyed  be  Iden- 
tified except  by  reference  to  the  plat?  For 
what  purpose  are  town  plats  recorded  except 
to  Identify  the  property  comprising  the  town 
or  the  addition?  The  statute  provides  a  pen- 
alty for  selling  or  offering  tor  sale  any  lots 
before  a  plat  of  the  town  or  addition  has 
been  duly  filed  and  recorded  (Gen.  Stat  1916, 
i  6S01),  and  provides  that  all  lota  Intended 
for  sale  shall  be  accurately  described  "by 
numbers,  and  their  precise  length  and  width" 
set  forth  (Gen.  Stat  1916,  |  6797).  In  18 
Cyc.  634,  it  Is  said : 

"Where  a  plat  is  referred  to  in  a  description 
in  a  deed  it  may  be  used  to  identify  the  land 
ccmveyed.  *  *  *  And  altfaou^  a  map  in  a 
deed  is  not  expressly  referred  to  thntin  it  may 
be  treated  as  a  part  of  the  description  wlien  it 
was  evidently  intended  to  be  so  ^ated." 

In  the  deed  by  whldi  appdlanta  ocqnlxed 
title  It  was  Intended  certainly  to  treat  the 
recorded  plat  as  a  part  of  the  deecriptl«m, 
because  there  was  and  Is  no  other  way  in 
whl<^  to  identic  the  particular  lots  men- 
tioned as  being  in  J(mes*  addlti(Hi,  except  by 
r^ereuce  to  the  recorded  plat 

It  is  well  settled  that  another  instrument 
may  be  referred  to  for  the  purpose  of  identi- 
fying the  property  conveyed,  although  such 
instmramt  Is  not  mentioned  in  the  deed. 
Tills  necessarily  must  be  true  in  all  caaes 
wbere  lots  In  an  addition  or  In  a  town  plat 
are  described  by  lot  and  block  number.  In 
13  Cyc.  628,  it  is  Bald: 

"Another  instrument  may  in  some  cases  be 
construed  with  a  deed  as  a  part  ot  the  same 
transactiou  for  the  purpose  of  determining  the 
identity  of  the  property  conveyed.  And  a  re- 
corded plat  of  lots  may  be  ccHistrued  with  a  deed 
in  order  to  determine  the  dimeDsions  of  the 
property,  or  a  town  plan  may  be  referred  to." 

The  following  description:  "Gift  Map  No. 
2,  lots  No.  398  to  405,  inclusive"— was  held  to 
be  Bufflcl^t  "if  there  was  a  map  of  lands 
in  San  Francisco  known  as  Gift  Map  No.  2." 
Pettlgrew  v.  Dobbelaar,  63  Cal.  396.  In 
Young  V.  Cosgrove,  83  Iowa,  682,  49  N.  W. 
1040,  lots  were  conveyed  as  lots  1,  2,  3,  and 
4  In  Baylesa*  addition  to  the  dty  of  Coun- 
cil Bluffs.  A  plat  of  this  addition  was  part 
of  the  public  records  when  the  conveyance 
was  made,  and  the  court  held  that  obviously 
the  grantors,  by  using  the  description  of  the 
plat  then  In  existence,  adopted  the  descrip- 
tion of  the  plat  which  In  effect  thereby  be- 
came a  part  of  the  conveyance,  and  further 
htid  that  the  grantees  "thus  acquired  title 
only  to  lots  1,  2.  3  and  4,  whi<^  are  of  the 
dimensionfl  as  thovm  &]r  the  pkct.*'.  (Italics 
ours.) 

There  is,  we  discover,  a  dearth  of  author- 
ities directly  Involving  the  predse  question  In 
the  present  case.  In  view  of  the  common 
use  which  everywhere  prevails  of  similar 
expressions  In  conveyances,  it  would  seem 
that  the  question  is  one  which  might  fre- 
quently arise.  It  appears  to  be  one,  however, 
of  extreme  novelty.  Tbc  publishers  of  Words 
and  Phrases  and  other  legal  dictionaries  have 


takoQ  great  pains  to  define  and  dte  Judicial 
definitions  of  phrases  such  as  "according 
to  law  ;  'according  to  equity";  "according 
to  statute" ;  "according  to  the  course  of  the 
common  law";  "according  to  the  course  of 
business";  "according  to  conditions";  "ac- 
cording to  established  grade";  "according 
to  discretion,"  eta ;  but,  so  far  as  we  have 
been  able  to  discover,  they  have  not  seen  fit 
to  dte  a  judicial  definition  of  the  words  "ac- 
cording to  the  recorded  plat  thereof."  Many 
authorities  are  dted  In  the  teiefs  stating  the 
general  rule,  which  is  conceded,  that  a  ref- 
erence In  a  deed  to  a  plat  or  another  deed 
makes  such  plat  or  deed  a  part  of  the  deed 
as  though  incorporated  therein.  The  cases 
so  for  as  we  have  examined  them  do  not  de- 
dde  the  predse  question  before  us. 

In  our  opbil<ni  there  is  no  substantial  dif- 
ference betwem  the  two  deeds  in  controversy. 
They  conveyed  exactly  the  same  property 
both  as  to  quantM?  and  ldentlt7<  ^lere  Is 
but  one  way  by  wtaldi  the  property  described 
in  either  deed  may  be  Identified,  and  that  Is, 
referring  to  the  plat  of  tbe  addition  men- 
tioned in  tlie  description,  which  plat  the  stat- 
ute piovldeB  flhaU  be  filed  and  recorded  be- 
fore any  transfer  ot  title.  Tba  court  found 
that  the  plat  of  Jones'  addition  bad  been 
duly  filed  and  recorded  many  yean  bebne  the 
conveyances  Involved.  In  anj  controreny 
between  the  parties  to  tltbae  omveyance 
respecting  the  qoant^  dascr^ttiQn  of  the 
property  conveyed,  tbe  plat  of  Jones'  addl- 
tlon  wonld  be  competent  evidence^  Both 
deeds  described  tbe  property  by  number  as 
being  in  that  addition.  It -would  ■anm,  there- 
fore.  that  if  plaintiff  was  entitled  to  a  Judg- 
ment for  the  abatement  at  hla  pnrdiaae  mon- 
ey, his  grantors  were  likewise  eiMltled  to  a 
Judgment  against  their  grantors  for  an  abate- 
ment of  the  price  paid  as  a  consideration 
for  the  first  conveyance. 

[2]  It  is  doubtless  true  that  In  the  majority 
of  Instruments  conv^lng  town  lota  the  de- 
scription concludes  with  the  words  "accord- 
ing to  the  recorded  plat  thereof,"  or  words 
of  the  same  Import  It  bdng  firmly  estab- 
lished that  such  reference  makes  the  plat  a 
part  of  the  deed  the  same  as  though  incor- 
porated therein,  the  question  is,  Does  the 
grantor  thereby  guarantee  the  accuracy  of 
the,  measurements,  distances,  and  quantities 
set  forth  In  such  plat?  No  rule  of  that  kind 
obtains  where  the  deed  to  tbe  land  refers  to 
a  patent  Issued  by  the  United  States,  al- 
though by  such  reference  the  government 
plat  and  survey  are  thereby  made  a  part  of 
the  deed  as  though  incorporated  therein. 
Miller  V.  Land  Co..  44  Kan.  254,  24  Pac.  420. 
The  plaintiff,  however,  contends  that  the  rule 
Is  dlilereut  in  conveyances  of  term  lands 
because  any  deficiency  shown  to  exist  in 
lands  of  that  character  is  or  may  be  pro- 
rated between  adjoining  owners,  and  that 
the  reason  for  a  different  rule  In  conveyances 
of  town  lots  is  found  in  the  ImpractieaMUty 
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of  prorating  Ote  deficiency.  In  our  view, 
tli»e  Is  no  sabBtantlal  reawm  for  a  different 
rule  aa  to  the  meaning  of  tbe  doctrine  that 
a  reference  to  a  reooMed  plat  makea  tiie  plat 
a  part  of  tbe  deed  as  tbough  incorporated 
tberetn,  and  the  lame  doctrine  aa  applied 
to  anoQier  deed  or  to  a  goTemmott  sarvey 
at  lands.  In  ^tbw  case  the  reference  is  for 
the  purpose  of  identUJing  the  properly,  and 
for  that  purpose  alone  the  other  deed  or 
plat  Is  considered  aa  Incorporated  In  the  In- 
stnunoit.  If  the  rule  laid  down  t^^  tiie  trial 
court  were  to  be  adopted,  it  would,  we  think, 
astonish  the  lesal  profaBsion  of  this  state, 
and  compel  every  grantor  of  lots  in  a  town 
or  subdivision,  fbr  bis  own  protection,  to 
Insert  in  all  such  deeds  a  statenent  that 
conrses,  distances,  measuremeats,  and  quan- 
tities are  not  guaranteed. 

The  definition  of  "according^  In  Corpus 
Juris  la:  "Agreeing;  In  agreement  or  bar^ 
mony;  harmonious."  We  thlnlc  it  Lb  clear 
that  die  words  "according  to  the  recorded 
plat  thereof  or  words  of  similar  Import 
often  used,  such  as  "as  per  rectnded  plat 
thoeor*  or  "as  shown  the  recorded  plat 
thereof,"  in  a  deed  or  conveyance  mean  the 
same  as  "in  harmony  with  the  recorded 
plat,"  and  that  the  grantor  does  not  thereby 
represent  or  guarantee  the  measurements, 
courses,  distances,  or  quantities  stated  In 
the  plat  These  and  words  of  like  Import 
make  the  plat  referred  to  a  part  of  tbe  deed 
for  the  purpose  of  Identifying  the  property 
and  making  the  description  certain ;  and,  fur- 
ther, in  a  convoyanoe  of  lots  In  a  town  or  ad- 
dition the  recorded  plat  necessarily  becomes 
for  the  same  purpose  a  part  of  tbe  deed  with- 
ont  the  use  in  the  deed  of  tbe  expression 
"according  to  the  recorded  plat  thereof,"  05 
words  of  similar  import 

Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  enter  judgment 
against  plalntlfT  fbr  costs  In  favor  of  tbe 
Crowthers,  and  against  them  for  costs  In  fa- 
vor of  Crowley  and  Webster.  All  the  Justices 
coDcnrrtng. 

RIN6  V.  PHCBNTX  ASSUR.  CO.,  LIMITED. 
OF  LONDON.   (No.  20787.) 

(Supreme  Court  ot  Kansas.    April  7,  1&17.) 

(Bvltahiu  hy  ih9  Court.) 

1.  FlUDINO  «=3245(3)— Trxal  Aubndhbnt. 

When  the  case  was  called  for  trial,  and  the 
jury  were  in  the  box,  the  plaintiff  was  permit- 
ted to  amend  his  petition  by  interlineation  In- 
cr easing  the  per  cent  of  loss  and  the  sum  sued 
for.  The  defendant  objected,  but  made  no  re- 
quMt  for  delay  and  proceeded  with  tbe  trial- 
Held,  that  granting  such  permlBsion  was  not 
error. 

[Ed.  Note.~FDr  other  cases,  see  Pleading, 
Cent  Dig.  SI  658,  6S&.1 

2.  INSUE.4NCE  «=>558(6)— Peoofh  ot  Lobs- 
Waiver. 

A  tender  of  a  substantial  ram  in  full  set* 
tlement  of  the  plaintiBrs  claiois  operated  as  a 


waiver  of  all  claimed  defects  In  the-  proof 
loss  and  of  the  proof  itself,  notwithstanding  a 
provision  of  tbe  p<diey  that  no  one  could  waive 
such  proofs. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1405.] 

8.  iNStnuRCB  «=oeT5— Action  on  Policy— 

Attobnet's  Fee. 
The  defendant  a  fire  inan ranee  company 
of  London,  not  shown  to  have  been  anthonzed 
to  do  a  hall  Insurance  biislDess  in  this  state, 
is  not  liable  for  an  attCHne;  fee.  although  ad- 
mitting in  its  answer  its  authority  to  do  sttdi 
business  here;  there  being  no  statutory  authority 
for  the  allowance  ot  such  fee. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1S06,  1806.] 

Ai^eal  txom  District  Court*  Stafford 
County. 

Action  by  O.  L.  Ring  against  the  Pfaflsnlx 
Assurance  Company,  Limited,  of  London. 
Judgment  for  plaintiff,  Including  an  attor^ 
ney's  fee,  and  defendant  a'ppeals.  Modified 
by  deducting  the  attorney's  fee  and  the  ex- 
cess recovery,  and,  as  so  modified,  affirmed. 

Ray  H.  Beals,  of  St  John,  for  appellant 
Paul  B.  Natfe,  of  St  Jphn,  fbr  awe^leet 

WEST,  J.  The  plalntUf  sued  on  a  policy 
of  hail  Insurance  Issued  a  London  Insur- 
ance company,  and  recovered.  He  was  also 
awarded  an  attorney  fee.  Tb.e  defendant 
appeals,  and  assigns  as  the  principal  errors 
the  permission  given  the  plalnOfT  to  amend 
bis  petition,  an  excessive  recovery  for  a  cer- 
tain loss,  and  tbe  judgment  for  the  attorney 
fee. 

[1]  The  petition  originally  alleged  and 
prayed  for  damages  amounting  to  $1,484. 
When  tbe  case  was  called  for  trial  and  tbe 
Jury  were  In  the  box  leave  was  given  to 
amend  by  interllneatlw  changicg  this  sum 
to  $2,013.33  and  the  per  cent  of  loss  from 
40  to  66s/s.  The  defendant  objected,  and 
sought  to  shut  out  evidence  under  one  of  tbe 
counts,  but  was  overruled.  Counsel  com- 
plains that  time  was  not  given  to  file  an 
amended  answer.  Tbe  Journal  entry,  bow- 
ever,  falls  to  show  that  any  request  for  de- 
lay or  to  amend  was  made,  but  the  parties 
seem  to  have  proceeded  to  trial  voluntarily. 
Under  tbe  expanse  of  Judicial  discretion  sup- 
plied by  section  140  of  the  Code  of  Civil 
Procedure  (Gen.  St  1915,  |  7032),  no  harm 
appears  to  have  befallen  the  defendant  and 
hence  the  trial  court's  discretion  was  not 
abused.  Deter  v.  Jackson,  76  Ean.  668,  92 
Pac.  546;  Woods  v.  Nicholas,  02  Kan.  258, 
140  Pac.  862. 

[2]  Fault  Is  found  because  the  strict  terms 
of  the  policy  touching  proofs  of  loss  were 
Dot  compiled  with.  But  regardless  of  the 
evidence  as  to  these  proofs,  it  appears  ttiat 
the  defendant  tendered  $576  in  '^11  settle- 
ment and  payment  of  all  claims  you  may 
have  against  tbe  said  Phoenix  AjBSurance 
Company,  Limited,  of  London,  for  all  loss 
and  damage  sustained  to  growing  CTojfS  de 
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scribed  In  said  policy  of  Insurance  by  ball 
during  the  season  1915  previous  to  this  date." 
Further,  the  petition  alleged  this  tender  and 
Its  refusal,  and  the  answer,  uQTerifled,  ad- 
mitted such  tender,  and  averred  that  the  de- 
fendant made  It  "ta  order  to  avoid  the  trou- 
ble and  expense  of  a  lawsuit."  The  letter 
transmitting  this  tender  stated  that  It  was 
in  full  settlement  and  payment  In  this  state 
of  affairs  the  defendant  Is  In  no  condition  to 
invoke  the  doctrine  that  the  provisions  of 
the  policy  could  not  be  waived;  for  It  had 
ta  fact  and  In  law  waived  them.  Insurance 
Co.  T.  Tborp,  48  Kan.  239,  28  Pac.  991 ;  In- 
surance Co.  T.  Muoger,  49  Kan,  178,  30  Pac. 
120;  Despaln  v.  Insurance  Co.,  81  Kan.  722, 
728,  106  Pac.  1027;  note  13  L.  R  A.  (N.  S.) 
839 ;  14  R.  G.  U  p.  1166,  SS  334,  335. 

"A  distinct  recognition  of  liability  by  the  in- 
BUTw,  as  by  an  offer  to  pay  all  or  a  part  of 
the  loss,  amounts  to  a  waiver  of  fOTmaf  notice 
and  proof  of  ktas  or  of  defects  therdn."  14  R. 

c.  li.  p.  1349. 1  oai. 

The  insurance  covered  two  fields  of  wheat, 
ons  of  80  acres  and  ttie  other  ot  260  acres. 
Wben  the  poUi?  was  issued,  June  19th,  the 
crop  had  already  suffered  damage  to  a  cer- 
tain amount,  and  this  was  understood  by 
the  parties.  It  was  alleced  that  on  July  3d 
anothw  damage  ot  66Vi  per  cmt.  occurred, 
and  that  later  In  July  another  damage  of  10 
per  cent.,  or  $206.  This  amount  for  the  sec- 
cmd  loBB  under  the  policy  was  allowed  by  the 
Jury.  The  defendant  cwnplains  of  this,  and 
says  that,  aooordlng  to  the  plalntUTs  own 
toMiImony,  80  acres  of  the  wheat  had  been 
cut  at  the  time  be  bad  the  second  loss,' 
whldtL  aasertlon  Is  borne  out  by  the  record. 
Wben  asked  If  be  excepted  the  80  acres 
that  bad  beai  cut.  tlw  plaintiff  testi- 
fied there  was  nothing  said  about  it; 
that  he  was  not  makli^;  a  claim  for  the 
acres  that  were  cut,  but  he  did  not  tell  the 
agent  about  it.  To  this  the  plaintiff's  coon- 
s' replies  that  the  application  shows  that 
the  plaintiff  was  Insured  not  for  370  acres  at 
98  an  acre,  makiE^  $2,960,  but  for  the  sum 
of  iSfiSO,  the  premium  beln«  $151,  the  prop- 
er amount  for  the  lattw  Insurance,  and  more 
than  awugh  to  pay  tot  $2,960  worth.  What- 
ever the  fact  may  be  about  the  premium,  the 
poIiQr  itself,  as  set  out  in  the  abstract,  lim- 
its the  amount  to  $8  an  acre  on  80  acres, 
$640,  and  $8  an  acre  on  290  acres  $2,380, 
instead  of  $2,320,  sliowlng  a  .  mistake  In  com- 
putation, the  total  being  $2,960,  Instead  of 
$3,020.  As  the  plaintiff  recovered  for  10  per 
cent,  of  this  amount  for  the  second  loss  or 
$296  fi>r  370  acres,  he  recovered  for  80  acres 
too  mucb.  being  raititled  to  $232  Instead  of 
$206.  A  motion  to  set  aside  the  findings 
was  orerruled.  likewise  a  motion  for  new 
triaL  Hence  the  defendant  is  entitled  to  a 
reduction  of  $64  from  the  amount  recovered 
tot  the  second  los& 


[S)  As  to  the  allowance  tyt  an  attorney  f6e 
It  was  settled  by  Brans  r.  Insuranoe  Co.,  87 
Kan.  641.  125  Pac.  86,  41  L.  B.  A.  (N.  B.) 
1130,  that.  In  the  absence  of  a  statute  allow- 
ing It,  a  successful  plaintiff  Is  not  entitled 
to  recover  this  fea  This  rule  was  r^etred 
to  with  approval  In  Winkler  t.  Bank,  89 
Kan.  279,  IBl  Paa  007,  and  in  Halet  v.  Ha- 
ney,  98  Kan.  30.  157  Pac.  386.  Chapter  206 
of  the  Laws  of  1911  makes  provision  for  this 
allowance  only  in  ease  ot  Judgment  on  a 
policy  to  insure  against  loss  by  flr^  tornado, 
or  Ugihtnlng.  Section  26  of  diapter  206  of 
the  Laws  of  1913,  relating  to  mutual  hall 
Insurance  companies,  allows  an  attorney  fee 
on  recovering  Judgment  to  "any  member  of  a 
company  organized  under  the  provisions  of 
this  act,"  which,  of  course,  does  not  Include 
a  London  fire  Insurance  company  like  the  de- 
fendant Section  5359  of  the  General  Stat- 
utes of  1916  Is  section  4  of  chapter  142  of 
the  Laws  of  1897,  authorizing  such  fee  only 
against  a  flre  insurance  company,  Insuring 
against  loss  by  fire,  tornado,  or  lightning. 
iSectlou  5398  Is  section  26  of  the  act  of 
1913  Just  referred  to.  No  statute  has  beea 
pointed  out  or  found  authorizing  such  re- 
covery in  this  sort  of  action.  It  Is  su^ested 
by  the  counsel  for  the  plaintiff  that,  as  the 
answer  admits  the  authority  of  the  com- 
pany to  write  hall  Insurance  In  Kansas  (al- 
though no  such  authority  appears),  and  as 
section  2140  of  the  General  Statutes  of  1915 
provides  that  any  corporation  oi^anlzed  un- 
der the  laws  of  another  country  and  author- 
ized to  do  business  in  this  state  shall  be  sub- 
ject to  the  same  provisions,  Judicial  control, 
restrictions,  and  penalties,  except  as  tfaerehi 
provided,  as  cozporatlons  organized  under 
the  laws  of  this  state,  and  as  the  defendant 
holds  itself  out  as  anthorlzed,  it  oufl^t  to  be 
treated  like  a  borne  company.  The  plaintiff 
alleged,  however,  In  his  petition,  that  wh^* 
er  the  defendant  was  authorised  to  write 
hall  insurance  be  was  not  aUe  to  say,  and 
could  not  ascertain  definitely.  While,  there- 
fore, it  might  be  an  act  of  ultimate  and  es- 
sential Justice  to  penalize  the  defradant  for 
doing  unauthorized  hall  Insurance  business 
In  this  state,  no  reason  is  apparent  why  a 
citizen  who  patronises  such  a  company  in- 
stead of  one  organized  at  home  should  re- 
cover more  than  the  statute  and  the  settled 
law  of  the  state  permit  him  to  recover. 

Certain  other  matters  are  complained  ot 
but  do  not  present  errors  substantial  enough 
to  require  consideration. 

The  judgment  is  required  to  be  modified  Iff 
deducting  therefrom  the  sum  allowed  for  at- 
torney fee  and  the  $64  excess  recovery  for 
the  second  loss,  and,  when  thus  modified, 
will  be  affirmed.  AU  tiie  Justices  concur- 
ring. 
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HAWLET  T.  CITY  OF  BUTTE.    (No.  8986.) 

(Supreme  Oonrt  of  Montana.    Hudi  29, 

1917.) 

McniCIPAl,  COBPORATIONB  «=»450(4)  —  lu- 
FB0TEUBNT8— PBOTESTS. 

Laws  1918,  c.  89,  as  amended  hj  Laws  1916, 
e.  142,  provides  for  a  resolution  hj  tlie  city 
oonncil  to  create  a  public  improvement  district, 
and  for  notice  to  the  property  owners  that  with- 
in 15  days  after  the  first  publication  of  the 
notice  any  owner  of  proper^^  liable  to  assess 
ment  may  protest  in  writing  and  file  such  protest 
with  the  city  clerk.  At  the  next  regular  meeting 
of  the  coua<m  after  the  ezpiration  of  the  time  for 
filing  protest,  the  coancQ  shall  pass  upon  aU 
protests,  and  if  protests  are  filed  whidi  are 
found  to  be  Insamcient,  or  are  overruled  or  de- 
nied, the  couDcil  shall  be  deemed  to  have  acquir- 
ed jurisdiction  to  order  the  proposed  improve- 
ment Held,  that  a  property  owner  who  has 
B^ed  a  protest  and  presented  it  within  tbe  pe* 
riod  allowed  therefor  may  withdraw  therefimm 
and  thereby  defeat  it  by  leaving  an  insnffidoit 
number  of  protestauts,  providing  he  acts  within 
the  time  allowed  by  law. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
OMvoratlona.  Cent  Dig.  {  1074.] 

Aiv»eat  from  EWsptrict  Court,  Sflrer  Bow 
County ;  3.  B.  McClernan,  Judge. 

Suit  by  Anna  E.  Hawley  agalnat  tbe  City 
of  Butte  for  an  ii^uuctlML  Jn^cmoit  for  de- 
fendant, and  plalntur  appeals.  Affiimed. 

W.  B.  Carroll,  of  Bntte*  for  aKKllant 
Jobn  A.  Ororaeveld,  Thomas  D.  Long.  Louis 
F.  LoreDz,  N.  A.  Roterlng,  and  Fred  Furman, 
all  of  Butte,  for  respondent 

HOLLOW  AT,  J.  The  dty  of  Butte  under- 
took to  create  a  special  Improvement  district 
for  paving  and  other  purposes.  Within  the 
time  allowed  by  statute  a  protest  .was  flied 
with  the  dty  clerk  by  persons  owning  more 
than  50  per  cent  of  the  real  estate  included 
within  the  proposed  district  On  the  day  fol- 
lowing and  within  the  same  period  certain 
of  the  persons  who  signed  the  protest  notified 
tbe  council  in  writing  that  they  withdrew 
their  objections  to  the  creation  of  the  district 
When  the  coundl  came  to  consider  the  sub- 
ject, It  eliminated  the  withdrawals  from  the 
protest  and  found  that  the  protest,  as  thus 
changed,  contained  the  signatures  of  the  own- 
ers of  only  46  per  cent  of  the  area  embraced 
within  the  proposed  district,  and  was  there- 
fore insnffident  It  iMissed  a  resolution  creat- 
ing the  district  and  directed  the  clerk  to  ad- 
vertise for  bids,  and  this  suit  was  then  in- 
stituted by  one  of  the  protestants  to  enjoin 
the  dty  from  proceeding  fnrther.  The  cause 
was  submitted  for  decision  upon  an  agreed 
statement  of  facts.  The  trial  court  found 
for  defendant,  and  plaintiff  appealed. 

In  the  agreed  statement  counsel  for  the 
respective  parties  submitted  to  the  court  but 
a  single  question:  May  a  property  owner 
who  has  signed  a  protest  against  the  creation 
of  a  special  Improvement  district  within  the 
period  allowed  for  presenting  such  protest 
witlidraw  ftaeretonn  and  thereby  defeat  the 


protest?  It  was  conceded  by  both  parties 
that,  if  the  withdrawals  were  not  properly 
allowed,  the  protest  was  sufficient  to  defeat 
the  project  whereas,  U  the  withdrawals  were 
properly  allowed,  the  council  correctly  held 
the  protest  Insufficient 

The  statutes  governing  the  creation  of 
special  Improvement  districts  in  dties  and 
towns  (chapter  89,  La.wa  1913,  as  amended  by 
chapter  142,  Laws  1916)  provide  for  a  resolu- 
tion by  the  dty  council  expressing  its  Inten- 
tion to  create  the  dlstric-t  In  c<»itemplation 
and  for  notice  to  every  one  ha,vlng  property 
within  tbe  proposed  district.  Within  IS  days 
after  the  first  publication  of  the  notice,  any 
owner  of  property  liable  to  asseMment  for 
the  work  may  make  protest  In  writing  and 
file  such  protest  with  the  city  derk.  At  the 
next  regular  meeting  of  the  coundl  after  the 
expiration  of  the  time  for  filing  protests  th^ 
coundl  shall  hear  and  pass  upon  all  protests. 
If  no  protests  are  filed,  or  If  protests  are  filed 
which  are  found  to  be  Insnffident  or  are 
oveimled  or  denied,  'Immediately  thereupon 
the  dty  coundl  shall  be  deemed  to  have  ac- 
quired jurisdiction  to  order  the  proposed  im- 
provement" There  is  not  any  provision  In 
tbe  statute  which  in  terms  authorizes  one 
who  bos  signed  a  protest  to  withdraw  there- 
from^ but  tbe  Legislature  has  seen  fit  to  refer 
tbe  Question  of  tbe  propriety  of  creating  a 
special  Improrement  district  to  tbe  owners 
of  the  majority  of  tbe  property  responsible 
for  the  cost  of  tbe  improvement.  This  right 
to  protest  is  slmi^  the  right  to  petition— tbe 
right  to  express  tbe  will  of  the  prt^erty  onm- 
er  affected  by  the  lu^rovement  In  tbe  exer- 
cise of  its  authority  over  tbe  subject,  the 
Legislatnre  has  limited  the  time  within  which 
such  i^perty  owner  may  exprew  bis  dis- 
sent, but  within  that  limited  time  be  la  al- 
lowed the  utmost  liberality  for  the  exiHresston 
of  his  fiews,  and  it  is  not  until  tbe  foil  period 
thus  allowed  him  has  expired  Oiat  be  Is 
foredosed  from  making  known  bis  final  ded- 
AoB.  So  long  as  the  subject  is  referred  to 
him  and  he  is  invited  by  the  notice  to  express 
his  disapproval,  If  any  such  he  has,  be 
should  be  held  to  be  tree  to  make  known  his 
views  or  to  cbai^  them,  if  fae  acts  within 
the  time  allowed  by  law. 

Our  statute  is  swnewbat  peculiar,  In  that 
Jurisdiction  to  proceed  with  the  Improrement 
is  not  conferred  upon  the  d^  until  It  has 
first  detmmlned  that  a  mfflciait  protot  Is 
not  before  it  The  right  to  petition  implies 
tbe  rii^it  to  withdraw  from  a  petition  (State 
ex  rel.  Lang  t.  Furnish,  48  Mont  28, 134  Paa 
297 ;  State  ex  rel.  Fadneas  t.  Bi^  68  Mont 
— ,  162  Pac.  164) ;  and  since  It  Is  tbe  obvi- 
ous purpose  of  this  legislation  to  permit  the 
owners  of  a  majority  of  the  property  affected 
to  determine  tbe  propriety  of  the  improve- 
ment, that  puriraee  Is  best  subserved  by  a 
m>eral  interpretation  of  tbe  statute  in  favor 
of  those  directly  Interested,  if  tbey  act  wltb- 
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In  the  time  fixed  the  etatute  or  acquiesce 
tor  that  period.  These  vlewa  are  supported 
by  the  better  reaacodng  and  hy  the  decided 
welfht  o<  anthorlly.  The  suUect  la  treated 
thoroughly  and  the  decided  cases  reviewed  In 
Sedalla  v.  Montgomery,  227  Ma  1«  88  S.  W. 
1014, 127  S.  W.  50. 

Neither  do  these  views  conflict  In  the 
least  with  'the  anthorltiea  which  hold  that, 
U  the  statute  Itself  confers  Jurisdiction  upon 
the  council  which  la  subject  to  be  defeated  by 
filing  a  protest  signed  by  the  owners  of  a 
majority  of  the  property  affected,  then  the 
withdrawal  oi  names  from  sudi  a  protest  suf- 
ficient In  the  first  instance  to  oust  Jurisdic- 
tion cannot  have  the  ^t&A  of  reinvesting  In 
the  council  the  JnrlsdicUon  lost  when  the 
protest  was  filed.  By  tbe  tacpreaa  terms  of 
our  statute  Jurisdiction  does  not  attadi  no^ 
the  council  finds  that  a  snfildait  proteaft  Is 
not  before  it,  and  therefore  the  withdrawal  of 
names  from  the  protest  before  the  time  for 
filing  such  protest  has  expired  does  not  affect 
the  question  of  Jurisdiction.  Thon^  its  ex- 
endse  may  ctccaslon  disappointment  to  the 
remaining  protestants,  the  right  to  withdraw 
cannot  be  denied.  When  the  time  for  the 
presentation  of  protests  expired,  the  owners 
of  less  than  one-half  of  the  property  affected 
were  objecting  to  the  improvement,  and  the 
council  properly  determined  that  such  pro- 
test was  insuffldeot 

The  Judgment  is  affirmed. 

Affirmed. 

SANNEB,  J.,  concurs.  BRANTLT,  O.  7., 
being  absoit,  did  not  hear  the  argument,  and 
takes  no  part  in  the  foregoing  decision. 


MONTANA  BANGHBS  00.  v.  DOIAN  0t  nx. 
(No.  S946u) 

(Supreme  Oourt  ci  Montana.   March  20,  1917.) 

1.  Receivers  «=>1— Affointueitt— Exxbcise 
OF  Power. 

Under  Rev.  Codes,  S  6698,  as  to  appoint- 
ment of  receiver,  the  power  Ib  to  be  exercised 
sparingly  and  with  unusual  caution,  and  only 
to  prevent  manifest  wrong  imminently  impend- 
ing, or  where  there  Is  no  other  plain,  speedy, 
or  adequate  remedy. 

[Bd.  Note.— For  other  cases,  see  Reeeivets, 
Oent  Dig.  S  I.] 

2.  Rbcbivebs    *»6  —  Appointmbkt — Othib 

Reubdt. 

^e  appointmoit  of  a  receiver  win  be  de- 
nied when  the  applicant  has  any  other  adequate 

remedy. 

[Ed.  Note.— For  other  cases*  see  Receivers, 

Cent.  EH*.  {  12.] 

3.  BxcEivEHS     ifl'.wO  Appoiimc* WT— Dtbcbk - 
■non  OF  CouBT. 

An  application  for  appointment  of  a  re- 
rfWcr  is  nddressed  to  the  sound  legal  discretion 
of  the  trial  court. 

[Rd.  Note. — ^For  other  cases,  see  Baeelvers, 
Cent.  Dig.  {  14.] 


4.  Afpbax,  and  Ebiob  «b>048— Affoihtiibrt 
ov  Reoeiveb— Abubb  or  Disoacrxoii— Bin- 
Dxn  OF  Pboof. 
The  aNdicant  fear  appofaitmant  of  a  recdrer 

must,  after  denial  of  his  motion,  assume  the 

burden  of  showing  an  abuse  ot  the  judicial  dis- 

cretion  of  the  trial  court. 
[Ed.  Note.— Fc*  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  S  3814.] 

6.  Rboeivebs  «=»32— Appoihtiient— BuBDsn 
or  Pboof. 

Since  tile  remedy  by  receivership  is  an  ex- 
traordinary one,  the  applicant  has  the  burden  of 
presenting  facts  sufficient  to  diaclose  to  the 
court  a  necessity  for  the  remedy. 

[Bd.  Note.— For  other  eases,  see  Receivers, 
Gent.  Dig.  »  46-60,  64.] 
9.  BXCBIVEBS  «»32— Afpoirtuknt— Nbcbssi- 

TT  or  AFPOKmCBITT. 

Appointment  of  receiver  will  not  be  made 
where  the  on^  necessity  shown  was  that  there 
was  danger  that  the  crops  would  be  removed 
and  sold  to  innocent  purchasers  and  the  pro- 
ceeds converted;  there  being  no  allegations  that 
defendant  threatened  or  Intended  so  to  act. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  S§  45-50,  64.] 

7.  RCCBIVEBS    4=>6  —  APPOINTUBZIT  —  BXISr- 

IRCB  or  THB  Reicicdt. 
Where  receiver  was  asked  tor  farm  property 
and  crops,  if  the  property  was  not  disposed  of 
before  the  crops  were  severed  from  the  soil  and 
became  personal  property,  claim  and  delivery 
would  be  a  plain,  speedy,  and  adequate  rem- 
edy, and  the  receive  could  not  be  appointed. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Gent.  Dig.  H  12J 

Appeal  from  District  Court,  Lewis  and 
dnrk  County ;  R.  Lee  Word,  Judge. 

Actim  by  the  Montana  Ranches  Company 
against  Thomas  J.  Dolan  and  wife.  From  an 
order  denying  application  for  appolntmoit  of 
a  receiver,  plaintiff  appeals.  Affirmed. 

Wight  &  Pew,  of  Helena,  for  aiv^lant. 
O.  W.  McGonnell,  ot  Helena,  fbr  respnid- 

ents. 

HOLTX)WAT,  J.  In  February,  1916,  an 
action  was  commenced  In  the  district  court 
of  Lewis  and  Clark  county,  the  primary  pur- 
poses of  which  were  to  secure  the  cancella- 
tion of  a  certain  contract  for  the  sale 
real  estate  and  the  restitution  of  possesion. 
In  July  following,  and  before  a  demurrer  to 
the  complaint .  had  been  disposed  of,  the 
plaintiff  applied  to  the  court  for  the  appoint- 
ment of  a  ret^elver.  The  application  was  de- 
nied and  plaintiff  has  appealed  from  the  or- 
der. 

From  the  complaint  we  gain  the  following 
Information:  In  May,  1914,  the  Montana 
Ranches  Company,  then  having  a  right  to 
sell  a  certain  tract  of  land  In  Lewis  and 
Clark  county,  entered  Into  an  agreement  to 
sell  the  same  and  certain  personal  property 
to  defendants  for  a  stipulated  price,  a  part 
of  which  was  paid  and  the  balance  of  which 
was  to  be  paid  In  Installments.  Time  w^as 
made  of  the  essence  of  the  agreement  and 
a  provision  was  Incorporated  therein  to  the 
effect  that  If  defendants  failed  to  make  any 
payment  when  due,  the  plaintiff  at  its  option 
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mlgbt  dedare  the  contract  terminated,  and 
tbereaixm  all  snma  preTtotudy  paid  edioiild  be 
forteited  to  the  plaintiff,  all  ri^ts  of  the 
defendants  should  Immediately  cease,  and 
defendantB  shoold  yMd  up  pOBseaidon  to 
plaintiff.  Under  this  agreement,  defendants 
were  let  into  possession  of  the  premlaaa 
aboat  March  1, 1915.  and  have  since  retained 
possession.  On  December  1,  HOB,  an  Imtall- 
ment  of  the  pnrdiaae  price,  with  Intmst, 
became  dne,  bot  detaidants  failed  to  pay  the 
same  or  any  part,  and  in  Febmary,  1016, 
plaintiff  notified  d^endants  that  It  elected 
to  exercise  the  (vtlon  Teserred  to  it  in  the 
contract,  declared  the  contract  forfeited, 
and  demanded  possession,  which  was  reftised. 
Zn  the  application  for  the  appointmoit  of  a 
receiver,  plaintiff  allures  that  It  commenced 
the  action  above  referred  to,  repeats  the 
material  allegations  of  Its  complaint,  and 
then  sets  forth  that  the  defendants  are  In- 
solvent; that  they  are  in  the  possession  of 
the  pr^nlsra  In  controvN-sy;  that  they  are 
farmlcg  the  same  as  their  own— 

"that  there  are  large  quantitiea  of  alfalfo  and 
other  grasses  growing  upon  said  lands,  as  well 
as  cultivated  crops  ot  great  value;  that  there 
ia  danger  that  said  crops  will,  if  relief  la  not 
granted  petitioner  as  bereinaiter  prayed,  be 
removed  and  sold  to  innocent  pnrcBasers  and 
the  proceeds  cooverted  to  the  use  of  defendants, 
or  that  said  crops  will  be  consumed  by  defend- 
ants and  converted  to  their  own  use;  that  the 
value  of  said  crops  Is  opwards  of  f 1,500." 

It  Is  the  contention  of  appellant  that  at 
the  time  Its  application  was  denied,  the  ma- 
terial allegations  of  Its  complaint  were  ad- 
mitted by  the  demurrer  InterxHised  by  de- 
fendants, and  that,  since  plaintiff  had  ex- 
ercised its  option,  had  declared  the  contract 
forfeited,  bad  notified  defendants,  and  had 
demanded  possesion,  all  rights  of  defendants 
in  or  to  the  property  were  prima  facie  ter- 
minated, the  title  restored  to  plaintiff,  and : 
with  It  the  right  to  immediate  possession ; 
that  the  ownership  of  the  crops  followed  the 
ownership  of  the  land,  and  therefore  plaintiff 
was  prima  facie  the  owner  of  the  crops.  For 
the  purpose  of  argument  only,  we  will  as- 
sume that  these  premises  are  correct;  that 
as  between  plaintiff  and  defendants,  the 
plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  land  immediately  upon  giv- 
ing notice  of  forfeiture,  and  that  title  to  the 
crops  then  growing  or  afterwards  planted, 
followed  the  title  and  right  of  possession 
in  plaintiff,  and  that,  at  the  time  this  appli- 
cation was  made,  the  cro:is  had  not  matured 
or  at  least  had  not  been  severed  from  the 
soil. 

[1 , 2]  The  authority  to  appoint  a  receiver 
is  conferred  by  section  6698,  Revised  Codes, 
but  only  in  the  Instences  therein  enumerated. 
The  present  applicatlMi  does  not  bring  the 
proceeding  within  any  of  the  designated 
classes,  unless  it  be  the  last  one,  viz.: 

"In  all  other  cases  where  receivers  have  here- 
tofore been  appointed  by  l3ie  usages  <^  courts 
of  equi^."  1 


The  power  to  Invoke  the  extraordinary 
remedy  by  which  property  Is  taken  Into  the 
possession  ot  the  court  Is  to  be  exercised 
sparingly,  with  nnusual  caution,  and  only  to 
prevent  manifest  wrong  imminently  impend- 
ing, or  where  the  case  shows  clearly  that 
the  complaining  party  Is  In  danger  of  suf- 
fering irreparable  loss  and  there  is  no  other 
plain,  speedy,  or  adequate  remedy.  Where 
the  application  Is  made,  as  in  this  Instance, 
-before  a  decision  adjudging  the  title  to  be 
In  tlie  applicant,  the  appointment,  If  made, 
amounts  In  effect  to  a  levy  of  an  execution 
In  limine,  entailing  costs,  expenses,  and 
other  hardships  often  out  of  proportion  to 
the  value  of  the  property  right  sought  to  be 
protected.  Hlokey  v.  Parrot  3.  &  O.  Co.,  25 
Mont  164,  64  Pac.  337.  Because  of  the  ex- 
traordinary harshness  of  the  remedy,  courts 
of  equity  have  ever  been  reluctant  to  apply 
it.  If  the  applicant  has  any  other  adequate 
remedy,  the  application  will  be  denied. 

[1, 4]  The  record  before  us  discloses  that 
the  application  was  filed  in  the  district  court 
on  July  7,  1816;  that  on  July  17th  an  order 
to  show  cause  was  Issued;  tliat  on  July  2dth 
the  application  and  doCendants'  objections 
thereto  were  submitted;  and  that  the  or- 
der denying  the  application  was  made  on 
October  8th.  The  appUcatlon  was  addressed 
to  the  sound,  legal  discretion  of  the  trial 
court  (Hartnett  v.  St.  Louis  M.  &  M.  Co.,  51 
Mont.  395,  153  Pac.  437),  and  plaintiff  must 
assume  the  burdoi  of  showing  an  abuse  of 
such  discretion.  ' 

[8]  Since  the  remedy  by  receivership  is 
an  extraordinary  one,  never  to  be  allowed 
except  upon  a  showing  of  necessity  therefor 
(Prudaitlal  Securities  Co.  v.  Three  Forks, 
etc.,  R,  Co.,  49  Mont  567,  144  Paa  158),  the 
plaintiff  was  further  charged  with  the  bur- 
den of  presenting  facts  sufficient  to  disclose 
to  the  court  the  existence  (tf  such  necessity. 
34  Oyc.  112. 

[8]  All  that  was  presented  to  the  court  be- 
low to  show  such  an  exigency  as  would  call 
for  relief  Is  contained  In  the  pcatlon  of  the 
application  quoted  above: 

'"niat  there  is  danger  that  said  crops  will 
*  *  *  be  removed  and  sc^d  to  innocent  pur- 
chasers and  the  proceeds  converted  to  the  use 
of  defendants,  or  that  said  crops  wiU  be  con- 
sumed by  defendants." 

The  expression  of  a  fear  Is  not  the  state- 
ment of  a  fact  It  la  not  alleged  that  de- 
fendants threaten  or  bitend  to  dispose  of  the 
ao^B  In  any  manner,  or  that  they  will  be  dis- 
posed of,  or  that  loss  or  waste  will  result 
from  defendants'  possession  or  control  of 
them.  It  is  not  shown  that  defendants  are 
not  farming  In  a  good  workmanlike  manner, 
or  not  intent  upon  the  proper  care  and  pres- 
ervafion  of  the  crops.  Indeed,  we  think 
there  is  not  stated  any  fact  from  which  the 
court  could  determine  that  plaintiff  was  in 
Imminent  peril  of  losing  whatever  Interest 
it  might  have  in  the  property. 

[7]  If  the  property  was  not  disposed  of  be- 
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fore  tbe  crops  were  serered  from  the  boII  and 
became  personal  property,  then  claim  and 
delivery  would  afford  to  plaintiff  a  plain, 
speedy,  and  adequate  remedy.  If  the  de- 
fendants threatened  to  dispose  of  the  crops 
before  severance,  an  InJunctloQ  would  defeat 
such  purpose,  and  In  either  event  a  receiver 
would  be  unnecessary.  We  think  plaintiff 
has  failed  to  show  such  abuse  of  discre- 
tion as  would  warrant  a  reversal  of  the  or- 
der. 

The  order  Is  affirmed. 

Affirmed. 

SANNER,  J.,  concurs. 

6RAXTLT,  C.  J.,  being  absent,  did  not 
hear  the  argument,  and  takes  no  part  In,  the 
forgoing  dedsUm. 


SrnHTENBON  t.  SBBRINO.    OXo.  8T2T.) 

(Supreme  Court  of  Ctdorado.   April  2, 1917.) 

1.  MOBTGAOES  «=:>604^FOBECI.OSUBE— BlOSIS 

OF  PuBcnASEB— Payment  or  Taxes. 
One  who  pnrchawd  land  on  fnreclosnre  of 
a  deed  of  trust,  receiving  a  certificate  of  pur- 
diase.  and  paid  delinquent  taxes  on  the  land, 
was  not  a  volunteer  in  paying  them,  having  eq- 
uitable title,  and  was  entitled  to  recover  the 
taxes  paid  from  tiie  jndgmeat  credltw  of  the 
original  owner  of  tbe  una,  who  took  out  execu- 
tion, had  levy  made,  and  paid  to  the  county  treas- 
urer the  amount  required  to  redeem  from  the 
sale  on  foreclosure,  having  obtained  a  qnitdalm 
deed  from  the  original  owner. 

[Bl  Note.— For  other  cakes,  sea  HortsagM, 
Oent.  Dig.  |  178&] 

2.  MOBTOAOBS  «B>SMt(2>— F(»BOLO«as>— B»- 
OKHPTION  BT  JUDaUSHT  GBBDXTOB  —  SiXB 

TTNDEB  LeVT. 
Under  the  statute  providing  for  redemption 
by  judgment  creditors  of  property  sold  on  fore- 
cloBure  of  deed  ot  trust,  where  property  was 
sold  on  foredosore  of  a  deed  of  trust,  and  tbe 
purdiaser,  who  received  a  certificate  of  purchase, 
paid  delinquent  taxes  on  the  land,  no  redemption 
having  been  made  by  the  ori^nal  owner  within 
the  six  months  allowed,  tbe  judgmrat  creditor  of 
the  original  owner  was  entitled  to  take  out  exe- 
cution and  have  levy,  paying  to  the  county  treas- 
urer the  amount  required  to  redeem  from  the 
sale  on  foreclosure,  and  the  statute  did  not  re- 
quire a  sale  undw  the  levy. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  Sf  1713,  1714.] 

3.  MoBTQAOES  «=s>604— FoxsoiASUBB— Bioaxs 

or  PUBCHASKE. 

Purchaser  of  land  at  foredoaure  sale  under 
deed  trust,  who  paid  delinquent  taxes  in  good 
faith  and  to  protect  his  interest,  was  oititled 
to  lien  on  premises  to  secure  repayment  against 
judgment  creditor  original  owner  who  took 
out  execution  and  had  levy  made,  paying  county 
treasurer  amount  necessary  to  redeem. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  I  1786.] 

Error  to  District  Goart,  Pneblo  County; 
G.  S.  Essex,  Judge. 

Suit  by  N.  E.  Stevenson  against  T.  O.  Se- 
bring.  To  review  a  judgment  only  partially 
for  plaintiff,  he  brings  error,  both  parties  as- 
signing error.  Affirmed. 


A.  w.  Arrlngton,  of  PndDlo,  tar  plaintiff  In 
error.  B.  O.  Durall,  at  PueUoi  for  defendant 
In  error. 

TELLER,  J.  The  idalntiff  to  em»  bnratfbt 
suit  against  defMidant  In  error  to  canosl  a 
deed  under  which  the  latter  dalmed  a  tract 
of  80  acres,  and  to  have  Uie  land  decreed  to 
be  tbe  property  of  tbe  itlalntlff. 

From  the  record  it  appears  that  tbe  plain- 
tiff, <m  a  forecloeara  at  a  deed  of  trast  on 
said  land,  bid  It  In  and  recelTed  a  certtfleate 
of  pvrduuw  ttketofbr.  A  diort  time  sflcr> 
ward,  he  paid  some  delinquent  taxes  on  tiw 
land.  No  redenqptlon  bavinff  been  made  by 
tbe  original  owner  of  the  land  within  the  six 
months  allowed  therefor,  tbe  defendant,  a 
Judgment  creditn  ot  said  owner,  took  out  an 
execntioa,  bad  a  lory  ma<te,  and  paid  to  tbe 
county  treasurer  tba  amount  required  to  re- 
deem frcHU  the  sale  on  foreclosure.  A  few 
days  prior  to  tbe  date  set.fl»  tbe  encntlDn 
sale  he  obtained  a  quitdalm  deed  to  ttie 
premises  from  said  owner,  and  caused  the 
execution  to  be  returned  satisfied.  The 
court  found  that  the  plaintiff  had  a  lien  tar 
tbe  taxes  paid,  but  was  not  entitled  to  tin 
fee  title,  and  gave  Judgment  accordiufi^. 
Both  sides  assign  error. 

[1  ]  Tbe  defendant  contends  that  the  plalD' 
ttff  was  a  volunteer  In  paying  the  taxes,  and 
hence  Is  not  entitled  to  recorer  Qiem.  We 
caanot  agree  with  this  craclusUm.  The  plaln> 
tiff  had  an  equitable  title  to  the  property, 
subject  to  be  divested  by  redemption,  and 
the  payment  was  made  to  protect  his  inter- 
est,  as  well  as  that  of  all  others  who  had  an 
interest,  elUier  actual  or  jtotential,  tiiereln. 

For  the  plaintiff  In  wror  It  is  contended 
that  there  wzm  in  law  no  redemption  by  tbe 
defoidant  in  error,  because  there  was  no 
sale  under  the  levy;  that  paa  plaintiff  was 
entitled  to  a  deed,  as  against  tbe  original  own^ 
er,  as  soon  as  the  six  mofl'ths*  redemption  pe- 
riod bad  eiplred,  and  tluit  the  defendant,  as 
grantee  ot  said  owner,  had  no  better  rlgfata 
than  she  bad.  If  tM  premises  were  accept- 
ed tbe  condnslon  stated  might  fc^ow,  but 
tbe  premises  are  Wise. 

[2]  TbB  evidett  purpose  of  the  statute 
whldi  provides  "-^r  redemption  by  Jndgmrait 
creditors  was  io  enable  them  to  subject  the 
debtor's  ivoperty  to  the  paymmt  of  bis  debts; 
and  that  purpose  would  not  be  stUNBsrved  hy 
requiring  a  sale  under  the  clrcnmstanoes  ot 
this  case.  The  plaintiff  received,  through  the 
redemptl<Mi,  the  amount  to  which  be  was  va- 
tltled  on  the  note,  and  be  is,  by  tbe  decree^ 
given  a  lien  for  tbe  taxes  whldi  he  pai4. 
To  give  him  the  land  would  deinrlve  the  de- 
fendant of  It  as  a  means  of  satisfying  the 
Judgment,  and  defeat,  by  a  strained  construc- 
tion of  the  law,  the  very  purfwae  of  it 

[3]  Plaintiff  in  error  having  paid  the  taxes 
In  question  in  good  faith,  and  to  protect  his 
interest  in  tbe  property,  Is  entitled  to  a  lien 
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on  tbe  premises  to  secure  their  repayment. 
27  Cyc.  1256. 

The  judgment  giving  tbla  lien,  and  refastng 
further  relief  to  the  plalntUt,  la  oorrect,  and 
la  accfwdlngly  affirmed. 

HILZj  and  BAILET,  33^  otmcor. 


Wr.  COLLINS  NAT.  BANK  t.  WHITTON 
et  aL    (No.  8789.) 

(Snpreme  Court  ot  Colorado.    April  2,  1917.) 

1.  Afpuo.  ajid  Bbbor  «s»1010(1>— Rbvxew— 
Findhtqs  or  Fact. 

Endings  ot  fact  supported  by  evldenee  vlU 
not  be  distarbed  on  app«d. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  JUg.  ||  39TO-a^] 

2.  FUTTDTJUNT  COITTKTAHonB  <JWffP  IHBOL- 
VBHOT  OF  GBANTOB. 

A  deed  giveii  in  ccmsideration  of  support 
and  maintenance  will  not  be  set  aside  as  in 
frand  <Mf  creditors  where  tbe  grantor  at  the 
time  ot  executing  the  dead  owned  other  prop- 
erty Buffident  in  amoont  to  satiaCy  ezistinc  in- 
debtedness in  the  (wdinary  coarse  preacribM  by 
law  for  the  collection  of  debts. 

[Ed.  Note.— FtMT  other  cases,  see  Fraudulent 
Convvaneea,  Oant  Dig.  H  138,  140,  144-U7. 

8.  B8T0FPCL  «9T4(^— OonVSTAHOS  TO  WZIK 

—VuAVDVuatr  Cohtxtakois. 
In  an  action  to  set  aside  a  deed  as  In  fraud 
of  creditors,  the  grantor  was  not  estopped  to 
show  that  he  owned  a  half  intesest  in  other 
pnverty  becaose  eS  the  mere  &ct  that  sndk 
other  property  was  reoorded  In  the  nam*  ot  hit 
wife. 

[Ed.  Note.— For  oth«:  eases,  see  IDBt<vpel, 

Cent.  Dig.  M  100,  191.] 

4.  F&AUDUL«NT  CoirvCTANOES  «=»30©(«)— Ik- 
nrnucnoNfi— OoiuxiciiNa  Ihstkdctionb. 
In  an  action  to  set  s^e  a  dead  as  In  ^ud 
of  creditors,  an  Instruction  that,  if  at  tbe  time 
ot  making  tbe  deed  the  Jary  found  that  the 
grantor  retained  sufficient  property  to  satisfy 
the  creditor's  debt,  and  that  it  was  within  the 
creditor's  power  to  satisfy  sndk  debL  was  not 
in  ecmfllct  with  an  instruction  that  before  the 
grantor  could  lawfuUy  make  the  deed  It  was 
his  dnty  to  retain  snmcient  property  to  pay  bis 
existing  debts  as  th^  fell  due,  and  that  the 
property  retained  by  him  most  be  property 
availabM  to  his  creditors. 

CBld.  NotSb— For  other  easca,  see  IVandidHit 
Omveyanosi^  Ooat  Dig.  |  WhL.] 

Error  to  District  Oonrt,  Larimer  Oonnty; 
F.  Oraham,  Ju^Ee. 

Action  by  the  PL  Collins  National  Bank 
ot  Ft  Collins  against  John  Whlttw  and  oth- 
ers to  set  aside  a  deed.  Judgment  for  de- 
ffendanta,  and  plidndfl  brings  error.  Affirmed. 

O.  W.  Mnsser,  of  Denver,  and  L.  D.  llioma- 
Bon,  of  Ft.  Collins,  for  plaintiff  In  error. 
Fred  W.  Stow  and  Herman  W.  Seaman,  both 
of  Ft  Collins,  for  defendants  in  error. 

HILL,  J.  The  plaintiff  In  error  (hereafter 
called  the  bank)  brought  this  action  to  set 
aside  a  deed  executed  by  tbe  defendant  Jdin 
Whitton  to  two  of  his  codefendants,  John  and 
Sarah  Slentst,  for  certain  lots  with  two  resi- 


dences tliere<m  attuate  in  Ft  ColUns,  and  to 
subject  this  property  to  Uio  paymoit  ot  a 
Judgment  held  hy  tbe  buik  against  Whitton, 
A  Jury  made  certain  findings  of  facts  ap- 
proved by  the  court  Judgment  was  tax  the 
defendants. 

'  It  stands  admitted  that  on  January  3,  UU, 
Whitton  ctrnveyed  the  real  estate  in  qnestlDn 
to  the  defendants  John  and  Sarah  Slenta; 
that  Whitton  waa  then  about  76  years  of  age ; 
that  bis  wife  was  about  74 ;  that  Mrs.  Slentz 
was  a  sister  of  Mm.  Whitton ;  that  the  ccm- 
slderation  for  the  deed  was  f  1,  love,  affec- 
tl(m,  and  an  agreonent  by  the  Slentzes  (who 
were  modi  younger  than  the  Whlttons)  to 
provide  a  home,  support,  and  maintain  for 
the  ronalnder  of  their  lives  both  Mr.  and 
Mrs.  Whitton.  The  bank  alleges  want  ol  coa- 
sideratlon*  a  voluntary  conveyance  made  for 
the  purpose  and  with  the  intent  to  binder, 
delay,  and  defraud  it  In  the  collection  ot  its 
debt,  etc  Tbe  defendants  allege  the  making 
of  the  deed  in  good  faith,  and  that  the  de- 
fendant John  Whitton  had  sufficient  other 
property  with  which  to  pay  all  of  his  indebt- 
edness, etc,  and  that  he  had.  In  good  faltn, 
arranged  for  ita  ultimate  payment. 

In  anum&e  to  Q>eclal  Interrogatcaies,  the 
Jury  found,  that  at  the  time  Whitton  exe- 
cuted the  deed  In  question  he  was  the  owner 
of  a  half  Interest  In  other  pn^>erty,  vis.  lots 
23  and  24  In  block  1^  of  the  dty  of  Ft  Col- 
lins, with  business  boll  dings  thereon  called 
the  Whltt<Hi  Block ;  that  its  fair  market  val- 
ue at  that  time  was  |20,000,  and  that  his 
half  interest  therein  was  sufficient  to  jiay  his 
individual  debt  to  the  bank;  that  at  that 
time  this  block  was  of  snffldent  value  to  pay 
the  total  indebtedness  of  both  himsdf  and 
wife  to  the  bank. 

It  Is  claimed  that  the  court  erred  in  re- 
fusing to  disregard  the  findings  of  the  Jury 
and  In  not  rendering  Judgment  for  the  bank. 
In  this  connection  It  Is  urged  that  the  testi- 
mony of  the  defendants  stamps  the  entire 
transaction  as  a  fraud.  Iliere  Is  testimony 
that  about  ten  months  prior  to  the  executlw 
of  this  deed  the  defendant  SUisab^  Whitton, 
the  wtfe  of  J<rtm  Whitton,  gave  to  the  bank 
ha  promissory  note  In  the  sum  of  f 13,000  to 
secure  tbe  payment  of  two  notos,  <»e  due 
frran  her  to  tbe  bank,  the  other  from  her  hus- 
band to  the  bank,  upon  which  It  thereafter 
secured  the  Judgment  "WbSifSi  It  seeks  to  have 
satisfied  by  a  sale  of  the  property  In  ques- 
tion; that  tbe  $18,000  note  was  equal  In 
amount  to  tbe  two  notes  tt  was  given  to  se- 
cure ;  that  she  also  gave  a  deed  of  trust  on 
the  Whitton  Block  (standing  of  record  In  her 
name,  clear  of  any  incumbrance)  to  secure 
payment  of  the  $13,000  note ;  that  at  the  time 
Whitton  made  his  deed  to  the  Slentzes  the 
Whitton  Block  was  of  a  value  from  $19,000 
to  $35,000,  largely  In  excess  of  the  total 
amount  of  the  two  notes  which  the  $18,000 


^sFor  athsr  oasM  wm  same  topis  and  UT-NUMBBai  la  all  Ksr-NoBlMnd  DIsesU  and  Indnea 


Digitized  by 


Google 


310 


164  PAOIFIO  SBPORTSB 


(Goto. 


note  was  glvoi  to  secure;  ttuit^bai  Ynotr 
ton  deeded  to  the  Slentzeg,  although  the  rec- 
ord title  stood  in  the  name  of  his  vlte,  he 
was  the  owner  of  a  one-half  Interest  In  the 
Whltton  Blodc;  that  It  -mm  tben  of  effi- 
cient value  to  pay  both  his  and  his  wife's 
debts  to  the  bank;  thi^;  he  conveyed  the 
pnverty  to  the  Slentzes  in  good  faitii  for  the 
consideration  and  purposes  therein  named 
heretofore  referred  to,  and  wltti  no  Intention 
of  hindering,  delaying,  or  defrauding  the 
bank  In  the  coUe^on  of  its  debts  a^nst 
him. 

[1  ]  The  foi'egolng  teatlniony  being  sufficient 
to  sustain  the  findings  of  both  the  court  and 
the  Jury,  it  Is  not  the  province  of  this  court 
to  disturb  It 

It  Is  conceded  that,  If  Whltton  retained 
sufficient  other  property  for  the  payment  of 
Us  debts  at  the  time  of  the  making  of  the 
Slentz  deed.  It  Is  not  subject  to  an  attack 
like  the  one  here  attempted,  but  It  Is  claimed 
swai  was  not  the  case.  Ihe  proof  disposes 
that,  when  Whltton  conveyed  the  two  resi- 
dences to  the  Slentzes,  he  had  no  other  prop- 
erty left  of  any  consequence  except  his  half 
Interest  in  the  Whltton  BIo<^  covered  by  the 
deed  of  trust  to  the  bank,  executed  by  his 
wife ;  that  thereafter  the  bank  foreclosed  on 
the  latter  and  caused  its  sale  by  the  sheriff 
August  30,  1914,  when  It  was  bid  in  by  it  for 
$11,000,  which  was  Insnffident  to  pay  in  full 
the  (13,000  note,  with  interest  For  these 
reasons  it  Is  urged  tliat  the  defendant  John 
Whitton  was  not  at  the  time  he  gave  the 
Slentz  deed  possessed  of  sufficient  property 
outside  of  that  covered  by  this  deed  with 
which  to  pay  his  debts,  or  at  least  that  it 
made  the  matter  questionable,  for  which  rea- 
son the  Slentz  deed  was  in  law  fraudulent 
and  void  as  to  creditors. 

[2]  We  cannot  agree  with  this  conclusion. 
The  SlentE  deed  was  given  January  3,  1014. 
The  foreclosure  sale  took  place  about  ei^ht 
months  thereafter.  Whltton  testified  that 
at  the  time  he  executed  the  Slentz  deed  the 
Whittm  Block  was  worth  from  $30,000  to 
$36,000.  Six  other  witnesses  fix  its  value  at 
that  time  at  $19,000  to  $22,000.  The  jury  lU- 
ed  it  at  $20,000.  The  bank  did  not  call  any 
witness  concerning  its  value,  or  attempt  In 
any  manner  to  cratradlct  the  testimony  of  de- 
fendants' witnesses  concerning  It.  At  the 
time  he  gave  the  Slentz  deed  Whltton's  debt 
to  the  bank  was  less  than  $6,300,  which,  ac- 
cording to  the  finding  of  the  jury,  left  him  a 
margin  of  $3,700  tn  the  block  over  the 
amount  necessary  to  pay  the  bank.  The  fact 
that  the  block  sold  for  $11,000  at  a  foi-eclo- 
sure  sale  some  eight  months  thereafter  can- 
not be  said  to  overcome  the  testimony,  which 
was  all  one  way  concerning  Its  value,  or  the 
ROod  feith  of  the  defendant  Whltton  at  the 
time  he  gave  the  Slentz  deed.  The  test  is: 
Was  the  value  of  the  Whitton  Block  at  that 
•  hue  sufficient  for  the  payment  of  the  two' 
•:otes  which  the  ¥10,000  note  and  deed  of  - 


trust  were  given  to  secure?  According  to  tbo 
finding  of  the  Svxy,  it  was  more  than  ample. 

In  Annls  t.  Bonar,  86  ni.  at  page  180,  it  is 
said: 

'^e  mere  fact  that  a  party  is  indebted  does 
not  operate  to  deny  him  the  ri^t  ot  secoring 
a  future  support  for  himselt  and  family,  or, 
(or  that  matter,  for  any  member  of  bis  family, 
or  for  a  stranger,  by  transfeoring  property  there- 
for, provided  that  he  retains  other  pnmerty  of 
sufficient  amount  for  the  payment  oc  his  debts. 
Bat  he  cannot  defraud  creditors  by  taking  every- 
thing from  which  tbey  can  enforce  payment  of 
their  d^ts,  and  transferrlag  it  to  antidpate 
his  own  future  wants,  or  those  of  others." 

We  do  not  understand  any  case  has  erer 
held  that  the  validity  of  a  deed  like  the  one 
undex  oonaideratlon  Is  contingent  upon  the 
fact  that  the  grantor's  debt  wlU  ultimately 
be  paid,  but  lliat  It  la  saffident  as  stated  in 
the  case  last  dted,  to  show  that  the  ocmdl- 
tions  were  such  that  in  the  ordinary  course 
prescribed  by  law  for  the  collection  of  debts 
they  wonld  thus  be  paid.  This  was  tlie 
showing  here  upon  behalf  of  the  defoidant. 

In  Wells  V.  Schuster-Hax  Nat  Bank,  23 
Cola  S34.  48  I^c.  809,  $2,600  of  a  copartner- 
ship firm's  money  was  taken  by  one  partner 
with  whl<di  he  purchased  land  and  conveyed  it 
as  a  settlement  up<xi  hla  daagbter.  In  oomr 
mentlng  this  court  said: 

"A  debtor  baa  no  right  to  give  away  a  portion 
of  his  property  and  leave  an  insufficient  amount 
for  his  creditors.  They  should  not  be  called 
upon  to  suffer  from  the  hazards  ot  his  specula- 
tions, or  from  his  finnrn'ial  orransemwts,  or 
improvident  conduct  of  businesa  He  must,  be- 
fore making  such  a  settlement,  make  adequate 
provimon  for  his  existing  creditors,  so  that  in 
the  ordinary  course  prescribed  by  law  (Or  the 
collecti(»i  of  debts  tlLese  debts  will  be  paid." 

This  rule  was  shown  to  have  been  followed 
here.  The  evidence  discloses  that  It  was 
through  Mr.  Whltton  that  his  wife  made  the 
deed  of  trust  to  the  bank  upon  the  Whltton 
Block;  that  their  total  ind^tedness,  which 
it  was  given  to  secure,  was  about  $13,000; 
that  thereafter,  when  the,  Slentz  deed  was 
given,  the  property  was  worth  $20,000,  for 
which  reason  we  cannot  say  that  prior  to 
making  the  Slentz  deed  he  had  not  nmde  ade- 
quate provision  for  the  payment  of  his  exist- 
ing debts. 

[3]  It  Is  claimed  that  the  court  erred  in 
allowing  the  defendant  Whltton  to  testify  that 
he  had  a  half  Interest  in  the  Whltton  Block, 
and  in  giving  the  instructions  that  if  the 
Jury  so  found,  etc.,  they  could  consider  that 
fact  in  determining  ids  financial  ability,  etc., 
because  the  property  stood  In  his  wife's 
name,  etc.  The  testimony  discloses  that  the 
notes  of  both  Mr.  and  Mrs.  Whltton  to  the 
bank  for  which  the  $13,000  note  and  deed  of 
trust  were  given  as  collateral  security  repre- 
sented money  borrowed  from  the  bank,  whirfi 
WHS  used  In  the  construction  of  the  Whitton 
Itlock ;  that  these  facts  were  known  to  the 
'  bank ;  that  for  some  time  the  bank  had  no 
'■  security  for  its  payment;  that  when  it  want- 
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ed  security  It  solicited  the  husband,  who 
caused  the  wife  to  give  the  flS.OOO  note  and 
deed  of  trust.  In  such  circumstances,  in  a 
case  Involving  the  husband's  ability  to  pay 
his  obligations,  or  in  having  made  provi- 
sions therefor,  we  cannot  agree  that  he  Is  es- 
tQi^>ed  or  for  any  other  reason  prohibited 
from  showing  that  he  owned  the  half  Inter- 
est which  be  caused  to  be  pledged  for  the 
payment  of  his  debt  simply  because  it  did 
not  stand  of  record  in  Ills  name.  State  T. 
Lewis,  80  Wash.  532, 141  Pac.  1025. 

[4]  We  cannot  agree  that  there  Is  any  con- 
flict between  instructions  Nos.  3  and  4  or 
that  Na  3  is  erroneous.  It  Is  to  the  effect 
that,  if  at  the  time  of  making  the  Slentz 
deed  the  Jury  found  that  Whitton  retained 
sufficient  proi>erty  to  satisfy  the  bank's  debt, 
and  that  it  vas  under  Its  control  so  that  it 
could,  by  appropriate  proceedings,  be  applied 
to  the  payment  of  the  debt  of  Whitton,  then 
they  must  find  that  Whitton  was  solvent  at 
that  time,  ^e  testimony  discloses  that 
\Vhitton  owed  no  one  else,  hence  tbe  instruc- 
tion pertaining  to  his  solvency  might  prop- 
erly be  limited  to  the  debt  of  the  banlc,  and 
when  thus  applied  It  states  the  law  correctly. 
Likewise,  when  thus  applied,  it  does  not  nec- 
essarily conflict  with  Xo.  4,  which  it  is  con- 
ceded states  the  general  law  correctly,  and  is 
to  the  effect  that,  before  Whitton  could  law- 
fully make  the  Slentz  deed.  It  was  his  duty 
to  retain  suffld^t  property  to  pay  his  exist- 
ing debts  as  they  fell  due,  and  that  the  prop- 
erty retained  by  him  for  that  purpose  must 
be  soch  properts  as  is  available  to  his  credi- 
tors ;  It  must  be  property  which  la  subject  to 
execution. 

The  judgment  Is  affirmed. 

Affirmed. 

WHITE,  O.      and  TELLER,  J.,  concur. 


KAFSON  GOAL  MININO  00.  T.  HICHBLI, 

(No.  8621.) 

(Supreme  Ctourt  of  Colorado.    Nov.  6,  1916. 
Rebearmg  Denied  April  2,  1917.) 

1.  SdABTEB  AND  SeBVAKT  «=>89(1)— SeBVANT'B 

Injubt — Scope  of  Emplotment— Mining. 
The  fact  tliat  a  miner  temporarily  passed 
from  his  worlting  place  to  a  croBacut  to  await 
clearing  of  smoke,  so  that  he  could  resume  work, 
did  not  take  bim  without  the  scope  of  his 
employment,  since  it  was  a  natural  and  rea- 
sonable act 

[Ed.  Notfl^£V>r  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  {  163.] 

2.  SCastbr  and  Sbbvant  «»80(1)—Sebv ant's 
Imjdbt— Scope  of  Dmployment— Mining. 

The  fact  that  a  minet  temporarily  passed 
from  his  worttiog  place  to  a  crosscut  to  take  a 
'drink  of  water,  to  advise  a  fellow  emjAoji  that 
a  can  of  powder  had  been  placed  there,  and  to 
teat  a  fuse,  did  not  take  him  without  tbe 
scope  of  employment,  since  such  acts  were  nei- 
ther unuanal  nor  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  153.] 


3.  Masixb  and  Ssbvani>  «s»266(1)— Action 
FOB  Sebvart's  Injubtt-Scopb  of  EJhpldt- 
ment—Peestjitption  and  Burden  op  Proof. 

Where  employe's  actions  were  such  as 
might  bava  reaswably  been  expected  by  em- 
ployer under  same  circumstances,  it  will  be  pre- 
sumed that  such  acts  were  within  the  apparent 
scope  of  authority,  and  employer  has  the  bur- 
den of  proving  want  of  employe's  authority. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  877,  894.] 

4.  Masteb  and  Sbbvani  «=»284(3)— Action 
FOB  Sxbtaht's  Injubt— Scope  or  Authob- 
rrr— Question  fob  Jubt. 

Whether  an  employfi  was  acting  within  the 
scope  of  bis  authonty  at  time  of  injury  is  gen- 
erally a  question  of  fact  for  the  jary  under 
proper  instructionB,  and  not  a  qoestion  of  law 
lor  tita  court 

[Ed.  Note.— VVw  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1005.] 

5.  Masteb  and  Servant  «=»80(1)— Servant's 
Injury— Scope  of  Emplotubht— Mining. 

Where  it  was  a  miner's  duty  to  load  holes 
and  attach  fuse  for  blasting,  he  was  not  with- 
out the  'scope  of  employment  in  testing  fuses; 
since  this  was  dearly  in  the  interest  of  em- 
ployer as  well  as  employd. 

[Ed.  Note.— )^or  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  153.] 

6.  Masteb  and  Sebvant  !8=>2S5{ff)  —  Sebv- 
ant'b  Injubt— Oontributobt  Kbouoenoe 
—Action  or  Fellow  Sebvant— Mining. 

When  an  experienced  miner  tested  a  fuse 
near  a  can  of  powder  and  threw  a  lighted  fnse 
ia  its  direction,  a  fdlow  employe's  failure  to 
remonstrate  with  him  or  leave  the  place  when 
he  began  to  test  the  fuse  was  not  omtributory 
neghgenc& 

[Ed.  Note. — For  other  cases,  see  Sfaster  and 

Servant.  Cent.  THg.  §  713.] 

7.  Masteb  and  Servant  $s3265(4)— Action 
FOR  Servant's  Injury— Co ntributort  Neg- 
ligence—Burden  OF  Proof— Statute. 

The  fellow-servant  act  (Bev.  St  1008,  | 
2065),  making  an  employer  liable  for  injuries  to 
employe  "being  in  the  exercise  of  due  care"  from 
employer's  negligence  or  that  of  any  other  serv- 
ant, does  not  change  the  rule  that  the  burden  of 
proving  ctmtributory  negligence  rests  on  the 
employer ;  the  quoted  phrase  being  intended  to 
show  that  tbe  master's  liability  was  not  to  be 
absolute  without  regard  to  cimttibutofy  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Oeut  Dig.  S§  880,  889.] 

White,  O.  J.,  and  Bailey  and  Garrigues,  JJ., 
dissenting. 

Error  to  District  Court,  Las  Animas  Coun- 
ty ;  Watson  McHendrie,  Judge. 

Action  by  Achell  Michel!  against  the  Bap- 
son  Coal  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Rogers,  Ellis  &  Johnson,  <rf  Denver,  for 
plaintiff  in  error.  Hendrlck,  Ralston  & 
Hendrick,  of  TMnldlBd,  for  d^endant  In 
error. 

SCOTT,  J.  The  plain  tiff  below  recovered 
judgment  In  the  smn  of  $1,200  as  damages 
for  injuries  sustained  while  employed  as  a 
miner  in  the  coel  mine  operated  by  the  de- 
fendant below,  plaintiff  In  error  here. 

It  appears  that  the  plaintiff,  Michell,  and 
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one  CoHard  were  coal  miners  In  the  mploy 
of  the  defendant,  In  the  same  common  em- 
ployment and  in  the  same  part  of  the  mine. 
They  were  engaged  In  driving  parallel  en- 
triee,  together  with  crosscuts  connecting  sndi 
entries.  Two  of  such  crosscuts  had  been  com- 
pleted. Mlcbell  was  driving  a  third,  a  few 
feet  distant  from  his  entry,  and  bis  work 
seems  to  have  been  In  this  uncompleted  cross- 
cut at  the  time  of  the  accident 

The  crosscnt  nearest  the  slope  was  closed 
by  a  curtain  for  the  purpose  of  forcing  the 
air  into  the  crosscut  near  where  the  men 
were  working,  which  was  used  for  the  circu- 
lation of  air  through  and  between  the  entries. 
In  this  crosscnt  the  two  workmen  kept  their 
drinking  water  and  at  least  a  part  of  their 
tools.  Including  some  fuse.  It  appears  that 
there  was  in  this  crosscut  at  the  time  of  the 
acddmt  one  full  can  of  powder  and  another 
with  some  powder  In  it.  Both  plaintlfF  and 
Gollard  knew  of  the  presence  of  the  full  can 
ct  powder,  though  plaintifr  did  not  know  Its 
location,  and  plalntlfC  says  he  did  not  know 
of  the  presence  of  the  partially  filled  can; 
also  that  he  had  borrowed  powder  from  Col- 
lard  In  the  forenoon  of  the  day  of  the  acci- 
dent, and  before  the  fuQ  can  waa  placed  in 
the  croBBcnt 

Hie  two  men  were  the  only  persons  work- 
ing In  that  part  of  the  mine,  and  the  (mly 
inference  as  to  the  presoice  of  the  partial^ 
filled  can  in  the  croKicnt  Is  that  Gollard 
idaced  It  there  for  some  purpose.  The  two 
men  had  returned  fnmi  their  dinner.  Gollard 
passed  down  his  entry  and  the  plaintiff  down 
his  to  his  working  place,  which  he  found 
filled  with  smoke.  He  remained  at  this  place 
for  a  short  time,  and  then  went  to  the  cross- 
cut, where  he  sat  down  to  wait  for  the  cir- 
culating air  to  clear  his  working  place  of  the 
smoke.  While  In  this  position  Gollard  came 
from  his  entry  Into  the  crosscut  and  walked 
to  the  drinking  water.  He  then  advised 
plaintiff  that  a  can  of  powder  liad  been 
placed  in  the  crosscut  Gollard  took  a  drink 
of  water,  picked  up  a  piece  of  fuse,  remark- 
ing that  the  fuse  was  no  good,  and  that  he 
was  going  to  test  It  and  proceeded  to  do  so. 
He  was  at  this  time  about  ten  feet  from 
plaintiff.  He  cut  the  covering  on  the  fuse 
in  three  places,  touched  his  lamp  to  two  of 
these  places,  neither  of  which  burned,  then 
to  the  third  place,  which  Ignited,  whereupon 
he  threw  the  fuse  away,  and  whic^  ai^arent- 
ly  fell  on  or  near  the  powder  and  the  ex- 
ploaton  occnrred  as  a  result 

The  only  testimony  in  the  ease  concerning 
all  of  these  matters  is  by  the  plaintiff.  Gol- 
lard was  killed  by  the  explosion,  and  no 
other  person  waa  near  or  had  knowledge  of 
the  drcumstances. 

The  errors  assigned  are:  (1)  That  plaintiff 
and  Collard  were  not  acting  wltliln  the  scot>e 
of  their  authority;  (2)  that  plaintiff  was 
guilty  of  contributory  negligence;  and  (8) 


that  Instractkm  No.  5  t^Tea  lay  tiie  eonrt  con- 
stituted prejudicial  error. 

It  is  dlfflcolt  to  understand  the  contention 
of  plaintiff  in  error  that  neither  the  plain- 
tiff nor  Gollard  was  acting  within  the 
scope  of  his  authority.  Both  the  plaintiff 
and  Collard  were  at  the  time  employ^  of 
the  defendant  and  engaged  In  the  work  for 
which  they  were  employed  in  the  mine. 

[1]  It  seems  to  be  urged  that,  because  the 
workmen  had  passed  temporarily  from  their 
working  places  into  the  crosscut,  such  action 
took  them  withont  the  scope  of  their  employ- 
ment. But  the  testimony  shows  that  while 
plaintiff  and  Collard  were  at  dinner  the  shot 
flrer  had  fired  the  shots  where  plaintiff  was 
working,  and  upon  his  return,  finding  the 
place  filled  with  powder  smoke  as  a  result  of 
these  shots,  he  went  Into  the  crosscut  to  await 
the  clearing  of  the  smoke  before  resuming  his 
work.  This,  if  true,  and  there  is  no  testimony 
to  the  contrary,  was  a  very  reasonable  and  per- 
haps necessary  thing  to  do,  and  dearly  did 
not  take  him  without  the  scope  of  his  em- 
ployment Common  knowledge  and  experi- 
ence Is  that  powder  smoke  under  such  cir- 
cumstances Is  very  discomforting  8nd  even 
dangerous.  It  was  therefore  a  natural  and 
reasonable  act  for  plaintiff  to  leave  this 
place  and  pass  Into  the  crosscut,  which  was 
very  near,  and  through  which  fresh  air  was 
circulating,  until  such  time  as  his  working 
place  was  cleared  of  the  smoke  suffldratly 
to  enable  him  to  resume  bis  work. 

[2]  Collard  had  passed  from  his  working 
place  apparently  to  take  a  drink  of  water, 
to  advise  plaintiff  as  to  the  fact  of  the  can 
of  powder  having  been  brought  to  the  cross 
cut,  and  to  test  the  fuse.  This  would  seem 
to  be  neither  unusual  nor  unnecessary  In 
such  employment 

[S]  The  men  were  engaged  exclusively  in 
the  employment  of  the  defendant  their  ac- 
tion was  such  as  might  reasonably  have  been 
expected  by  the  master  In  the  same  drcum- 
stances, and  therefore  the  presumption  of  law 
is  that  such  acts  were  within  the  apparent 
scope  of  the  servants'  authority,  and  the 
defendant  In  such  case  Is  charged  with  the 
burden  of  proving  want  of  authority.  Wood 
on  Master  and  Servant,  i  6S&. 

[41  Whether  or  not  a  servant  is  acting 
within  the  scope  of  his  authority  is  generally 
one  of  Aict  for  the  jury  under  proper  In- 
structions, and  not  a  question  of  law  for  the 
court  Ward  r.  Teller  Beserrtdr  Ga,  90 
Golo.  47, 153  Pac.  219. 

[1]  It  is  urged  that  it  was  not  within  the 
scope  of  the  authority  of  either  of  the  serv- 
ants to  test  the  fuse,  but  there  is  no  proof  to 
sustain  such  contention.  It  does  not  appear' 
that  It  was  not  the  duty  of  the  miner  to  load 
the  boles  and  attach  the  fuse,  or  that  the 
shot  firer  had  any  other  duty  than  to  Ught 
the  fuse  after  the  loading.  Indeed,  the  testi- 
mony justifies  the  conclusion  that  It  was  the 
aa\e  duty  of  the  miner  to  load  the  holes  and 
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attach  tbe  fuse.  Ttae  testimcny  of  the  pl^- 
tlff  ia  that  both  he  and  Collard  had  been  ex- 
periencing difficulty  with  d«tectlTe  toae.  la- 
aamuch  as  a  detectlTe  fuse  nraat  result  in  a 
missed  shot,  it  Is  deozly  in  the  Intereat  of 
the  employer  as  aa  the  employ^  that  de- 
fective fuse  should  be  avoided  where  reason- 
ably possible  to  save  time  and  to  ajiAA  dan- 
ger. 

[•]  It  Is  ui^^  that  the  plaintiff  was  guilty 
of  contributory  ne^lgenoe  In  ttiat  he  did  not 
renumstrate  with  Oollard,  or  leave  tbe  crosa- 
cat  when  Collard  b^n  to  test  the  fose.  It 
is  not  rMstmatrie  to  Infer  that  the  plaintiff 
oovld  anticipate  that  bis  felhnr  woriuuan 
and  an  expwloaoed  miner  would  throw  a 
lighted  fuse  In  the  direction  of  or  Into  a 
powder  can,  and  after  he  did  so  It  was  too 
late  to  take  refuge.  Ibere  la  no  testimony 
in  the  case  to  indicate  that  tbe  drcnmstanoe 
of  testing  the  fose  was  unusual  or  danger* 
oos  In  the  exercise  of  reasonable  prudence 
i^n  the  part  at  the  person  maUng  the  test 
It  Is  plain  that  the  explosion  was  ttae  result 
of  the  unexpected  and  negligent  act  of  Ool- 
lard In  casting  the  fuse  In  the  dlrecUon  of 
the  powder.  This  is  not  contributory  negli- 
gence. Miller  7.  Camp  Bird,  46  Oolow  568, 
lOS  Pac.  U05. 

[7]  Instruction  No.  6,  complained  of,  is  aa 
follows: 

"Yoa  are  further  instructed  tbat  the  question 
of  contributory  nepli^ence  of  the  plaintiff  ia  a 
matter  of  defense,  and  tbe  burden  of  proof  is 
on  the  defendant  to  establish  by  a  pr^KtndeF- 
ance  ot  the  evidence  If  upon  this  question  of 
contributory  negligence  you  ibonld  find  tiiat  the 
evidence  is  equally  balanced,  then  rnxm  such 
question  it  would  be  your  duty  to  find  In  favor 
of  the  plaintiff." 

It  is  agreed  that  this  was  a  correct  state- 
moit  of  the  law  prior  to  the  act  of  1901,  but 
It  Is  contended  that  the  enactmrat  of  the 
fellowrs^ant  statute  changed  the  rule  in 
this  respect  It  has  been  held  lo  this  Juris- 
diction that  such  contention  Is  not  well 
founded.  In  National  Fuel  Co.  t.  Macda,  25 
Colo.  AW.  441,  139  Pac.  22,  it  was  said: 

"Ihe  trial  court  instructed  the  jury  that  the 
burden  of  proving  contributory  negligence  was 
placed  upon  the  def^dant  cconpany.  Counsel 
for  defendant  predicates  error  on  this  instruc- 
tion,  and  upon  the  theory  that,  since  one  of  the 
counts  in  the  complaint  was  based  upon  the 
fellow-aervant  statute,  and  since  said  statute 

fives  a  remedy  denied  by  the  common  law,  tbat 
e  who  would  invoke  the  aid  of  tbe  statute  must 
plead  and  prove  that  he,  tbe  plaintiff  (or  in 
this  case  tbe  deceased  plaintiff's  husband),  was  in 
the  exercise  of  due  care;  in  other  words,  tbat 
while  this  instmetion  ot  the  conrt  was  correct 
as  applied  to  the  first  count,  It  was  wrong  as  to 
the  second  count,  which  was  based  upon  tbe 
statute,  and  the  court  made  no  limitation  as  to 
the  application  of  tbe  instruction.  There  ap- 
pears to  be  authority  supporting  counsd's  con- 
tentiim,  but  the  same  is  contrary  to  the  rule 
laid  down  in  Lorimer  v.  Railway  Co.,  48  Minn. 
391.  51  N.  W.  125:  Ongan  v.  Chicago  Ry.  Co., 
85  Wis.  609,  55  N.  W.  894;  and  Andrews  v. 
Chicago  Ry.  Co.,  96  Wis.  348.  71  N.  W.  372. 
Under  statutes  similar  to  our  own  the  Minnesota 
and  Wisconsin  courts  have  held  that  it  was  not 


within  the  purpose  of  the  feOow-eorvant  act  to 
change  the  rule  as  to  the  burden  of  proving  con- 
tributory negligence,  and  these  courts  mauitain 
tbat  the  phrase  'without  contributory  negli- 
|%nce  on  his  part,*  af^pearing  in  their  acts,  which 
IS  similar  to  the  phrase  'being  in  the  exerdse  of 
due  care,'  appearing  in  our  a<^  was  obnously 
inserted  in  the  statute  from  motives  of  cau- 
tion, tbat  it  might  not  be  supposed  that  the  de- 
clared liability  of  tbe  master  was  intended  to  be 
absolute,  and  without  r^ard  to  any  negligence 
of  the  complainant  contributing  to  the  injury. 
Tbe  Wisconsin  and  Minnesota  rule  meets  with 
our  approval." 

We  think  the  construction  thus  placed  up- 
on the  statute  Is  both  logical  and  sound. 

It  is  admitted  by  the  plaintiff  in  error 
that  the  amount  of  damages  awarded  Is  not 
excessive,  and  that  tbe  sole  question  here  is 
as  to  the  liability  of  the  company. 

The  Judgment  is  affirmed. 

On  Rehearing. 
PER  CURIAM.  Motion  for  rehearing  de- 
nied en  banc. 

WHITE,  O.  J.,  and  BAII^  and  GAB- 
RIOnsS,  JJ.,  dissent 

STOKES  et  aL  V.  KINGSBURY.  (No.  8882.) 
(Supreme  Court  of  OolOTado.  April  2.  1917.) 

1.  JUDOHEHT  «S9621— OOLUIXSAL  ATTAOK— 

iNJTJNCnOIT. 

A  bill  in  eqaity,  brou^  by  a  Judgment  mred- 
itor  agajnat  tM  luaintlff  la  the  Judgmoit  and  a 

gheriff  to  restrain  collection  thereof,  constitutes 
a  collateral  attack  upon  the  judgment  where 
tbe  record  Is  fair  on  its  face  and  the  juris- 
diction ot  the  court  undwied. 

[Ed.  Note.— Vor  other  eases,  see  Judgment, 
Cent  Dig.  |  904.] 

2.  JuDGHiRT  «s»768(l)— Lmr— Nonci. 

Where  a  transcript  of  a  valid  judgmait  was 
filed  in  another  county  during  tbe  same  month 
in  which  it  was  rendered,  the  Judgment  debtor 
was  hwini  to  know  of  the  Judgment  U«i. 

[Ed.  Note.— For  other  cases,  see  Judgmrat, 
Cent  Dig.  |  1826.] 

3.  ExxouTzoH  «a»l72(4)— iHJinromnr  — Bn- 

PENCE. 

In  a  suit  to  enjoin  tbe  collection  of  a  judg- 
ment the  record  to  show  that  the  judgment 
debtor  had  fodl  knowledge  ot  the  ent^  oi  the 
judgment 

[Ed.  Note.— For  other  oases,  see  EbecntioB. 
C?ent.  Dig.  H  C25-fi82J 

Error  to  District  Court  Garfield  County; 
John  T.  Shumate,  Judge. 

Suit  by  Marie  K.  Kingsbury  against  Charles 
A.  Stokes  and  others  to  restrain  the  collec- 
tion of  a  Judgment  Judgment  for  plalntUf, 
defendants  bring  error.  Reversed  and 
remanded. 

Stokes  &  Sherman,  of  Denver  (0.  W.  Dar- 
row,  of  Qlenwood  Springs,  of  counsel),  for 
plaintiffs  In  onoT.  J.  W.  Dollison  and  E.  G. 
Kingsbury,  both  of  Glenwood  Springs,  for  de- 
fendant In  error. 

BAILEY,  J.  Plaintiffs  In  error,  defend- 
ants below,  bring  this  cause  here  for  review 
on  error  from  the  District  Court  of  Garfield 
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County.  Defeodant  In  error,  lAaintUC  below, 
instituted  proceedings  therein  to  restrain 
collection  of  a  Judgment  rendered  against  her 
In  the  District  Court  of  the  City  and  Coun- 
ty of  Denver,  in  favor  of  Charles  A.  Stokes 
and  Jesse  H.  Sherman,  two  of  the  plalntlfFs 
in  error.  Jessup,  as  Sheriff  of  Garfield  Coun- 
ty, made  a  levy  upon  certain  lands  of  defend- 
ant In  error,  and  in  that  capacity  was  one  of 
the  defendants  below  and  plalntlfTs  In  error 
'  here.  The  complaint  as  originally  filed  al- 
leged among  other  thtnge,  lack  of  service  of 
summons  In  the  original  action,  and  attacked 
the  Judgment  upon  grounds  going  to  the  mer- 
its of  the  case.  On  plaintiff's  own  motion 
this  complaint  was  amended  and  the  allega- 
tion of  lack  of  proper  service  withdrawn. 
Defendants  answering,  set  up,  among  other 
things,  the  plea  of  a  valid  judgment,  In  ef- 
fect a  plea  of  res  adjudicala.  Upon  pre- 
liminary hearing  a  temporary  order  was 
granted,  restraining  defendants  below  from 
proceeding  with  the  execution  and  sale.  Aft- 
er what  was  to  all  intents  and  purposes  a 
trial  de  novo  of  the  issues  whldi  were,  or 
might  have  been,  adjudicated  in  the  action  in 
which  the  judgment  in  question  was  render- 
ed, a  B[>ecial  verdict  was  returned,  and  ap- 
proved with  slight  modification  by  the  court, 
the  restraining  order  was  made  permanent, 
and  defendants  enjoined  from  attempting  to 
enforce  the  lien  of  the  Judgment,  which  lieu 
was  set  aside  and  held  for  naught,  with  dam- 
iiges  to  plaintiff  in  the  sum  of  ¥250.00. 

n }  The  record  here  plainly  shows  that  the 
Judgment  of  the  District  Court  In  and  for 
the  City  and  County  of  Denver,  upon  whldi 
execution  issued,  which  was  enjoined,  was 
valid  and  enforceable,  that  personal  service 
was  had  on  defendant,  and  that  an  answer 
was  filed  by  her  attorney,  although  Judg- 
ment was  later  entered  without  cootest  The 
record  Is  fair  oa  its  face,  and  the  Jurisdic- 
tion of  the  court  nndenled,  and  the  Judgment, 
therefore,  not  open  to  collateral  attack.  That 
the  attadc  was  collateral  is  established  by 
the  great  weight  of  authority,  including  our 
own  decisions.  Black  on  Judgments,  |  268, 
speaking  to  this  point,  says: 

"A  bill  In  equity  seeing  to  enjoin  the  en- 
forounent  of  a  judgmMit  at  law,  by  execution 
or  otherwise,  constitutes  a  cdlateral  attack  up- 
on the  judgioent,  and  cannot  be  maintained  on 
account  of  mere  uron  or  irregularities,  but 
only  on  a  showing  that  the  Judgment  is  void." 

This  rule  is  laid  down  iu  Harter  v.  Shull, 
17  Colo.  App.  at  page  166,  67  Pac.  at  page 
912,  and  is  approved  In  Cochrane  v.  Parker, 
12  Colo.  App.  ie».  54  Pac.  1027: 

"A  collateral  attack  on  a  judgment  Is  in  its 
general  sense  any  proceeding  which  is  not  insti- 
tuted for  the  express  purpose  of  annulling,  coiv 
rectlng  or  modifying  such  decree.  The  fact  Uiat 
the  parties  are  the  same  and  that  the  defmd- 
ants  seek  to  attack  the  decree  by  allegations 
in  their  answer,  cannot  change  the  rule  or 
make  the  attack  any  the  less  a  collateral  me. 
It  is  well  settled  that  judgments  of  a  court  of 
competent  Jurisdiction  are  not  subject  to  col- 
lateral attack,  unless  they  are  v<Md,  and  by 
void  la  meant  that  they  are  an  absolute  nullity." 


It  l8  estabUahed  law  here  that  where  the 
court  has  Jurisdiction  of  the  iwrties  and  the 
subject  matter  in  a  particular  caae^  Its  Judg- 
ment, until  reversed  or  annulled  In  some  di- 
rect proceedlni^  la  not  apea  to  attadc  bj  par- 
ties or  privies  In  any  collateral  action  or  pro- 
ceedlDg  whatsoever.  Trowbridge  t.  Allen, 
48  Cola  419, 110  Pac.  193.  In  Clarke  t.  Ash- 
er,  53  Cola  318,  126  Pac.  638,  suit  ms 
brought  in  the  District  Court  of  La  Plata 
County  to  enjoin  the  levy  of  an  execution  on 
a  Judgment  rendered  by  the  County  Court 
of  Hinsdale  County,  wherein  plaintiff  In  the 
Injnn^lon  proceeding  was  defendant,  and 
defendant  ther^  was  plaintiff,  as  in  the 
case  at  bar.  Injunction  was  asked  on  the 
ground  that  the  Judgment  was  yoUA  In  that 
the  complaint  In  the  action  In  which  It  was 
rendered  failed  to  state  a  cause  of  action. 
The  court  quoted  Trowbridge  v.  Allen,  supra, 
with  approval,  and  held  that  the  attack  upon 
the  Judgmrat  was  collateral  and  without 
effect  to  ^oin  the  execution.  The  opinlcm 
in  Clarke  v.  Asher,  supra,  must  rule  this 
case,  as  in  principle  It  determines  precisely 
the  same  questions  which  are  Involved  and 
for  determination  In  the  case  before  us. 

The  defense  pleaded  by  the  defendants  be- 
low was  a  final  Judgment  of  the  tribunal 
having  Jurlsdictlou  both  of  the  subject  matter 
and  the  person,  and,  even  thou^  erroneous, 
is  conclusive  up(m  collateral  attack.  Austin 
V.  King,  25  Colo.  App.  363,  138  Pac.  67,  and 
the  District  Court  of  Garfield  County  should 
have  dismissed  the  action. 

[2,  8]  The  Judgment  was  rendered  in  De- 
cember, 1912.  A  transcript  thereof  was  filed 
in  Garfield  County  during  the  same  month, 
and  defendant  In  error  was,  therefore,  bound 
to  know  that  there  was  a  Judgment  lien  upon 
her  lands.  It  is  not  necessary,  however,  to 
rely  upon  the  constructive  notice  of  the  filing 
of  the  transcript  to  charge  her  with  full 
knowledge  of  all  the  proceedings  prior  to  the 
entry  of  the  Judgment  which  she  assails. 
The  record  shows  that  she  was  rei>resented 
by  an  attorney,  who  filed  an  answer  for  her, 
under  which  every  defense  and  objection 
urged  in  the  instant  case  against  the  Judg- 
ment in  the  District  Court  of  the  City  and 
County  of  Denver  might  properly  have  been 
there  presented  and  urged.  It  is  claimed  that 
no  defense  was  made  at  ttiat  time  for  the  rea- 
son that  defendants  below  agreed  with  her  not 
to  proceed  with  the  action,  and  that  she  relied 
thereon.  It  conclusively  appears,  however, 
that  def^dants  wrote  and  mailed  her  a  let- 
ter, in  which  It  was  stated  that  If  she  did 
not  deliver  to  them  certain  collateral,  as 
security  for  the  payment  of  the  debt  upon 
which  the  Judgment  Is  based,  they  would  go 
forward  with  the  action.  She  denies  the  re- 
ceipt of  this  letter.  Her  attorney,  however, 
received  written  notice  of  the  setting  of  the 
case  for  trial,  and  she  herself  admits  receiv- 
ing other  communications  from  def^dants 
wherein  their  proposed  action  in  going  for- 
ward with  the  salt  In  the  D&uet  district 
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conrt,  Id  the  event  that  ahe  refaeed  to  d^xwlt 
the  collateral,  was  reiterated.  It  Is  worthy 
of  note,  also,  that  at  the  hearing  upon  which 
the  temporary  Injunction  waa  granted,  she 
denied  having  any  attorney  when  the  Jadg- 
ment  was  secured,  and  denied  any  knowledge 
of  the  answer  which  was  filed  for  her,  or 
that  she  authorised  the  filing  of  any  answer. 
Later,  however,  she  admitted  that  the  attor- 
ney who  a]H>oared  for  her  in  the  Denver 
suit  was  authorized  to  do  so,  and  on  tiwi 
trial  at  which  the  restrain  ins  order  was 
made  permanent,  the  attorney  who  filed  the 
answer  waa  present  to  testify,  and  she  ol>- 
Jected  to  his  testimony,  and  to  the  admission 
of  a  certain  letter  she  had  written  to  him  In 
reference  to  the  Judgment,  on  the  ground 
that  these  matters  were  privileged,  as  com- 
munications between  attorney  and  client 
Upon  the  whole  record,  her  claim  that  she 
was  not  aware  that  the  action  was  priding, 
or  of  the  judgment  rend^^  or  <tf  the  facts 
and  circumstances  of  the  case  from  beginning 
to  ffiid,  is  so  contrary  to  that  which  the  docu- 
mefhtary  and  record  evidence  shows,  that, 
even  If  her  contentiona  could  pn^rly  have 
been  heard  by  the  Oarfl^d  Oount7  District 
Oourt  at  all,  they  are  unworthy  of  serious 
consideration. 

Under  the  law  she  Is  charged  with  knowl- 
edge of  the  Judgment,  yet  she  took  no  steps 
to  reverse.  Impeach,  annul,  or  set  it  aside,  ei- 
ther by  writ  of  error,  other  direct  attack,  or 
at  aU.  In  McOoon  t.  Scales,  9  Wall.  28,  lU 
L.  Bd.  64^  the  Sapreme  Oourt  of  the  United 
States  has  this  to  say: 

"The  doctrine  of  this  court,  and  itf  all  the 
courts  of  this  country,  is  firmly  Mtabliahed, 
that  if  the  court  in  which  the  proceeding  took 
place  bad  Jurisdiction  to  render  the  judgment 
which  It  did,  no  error  in  its  proceedings  which 
did  not  affect  the  jurisdiction  will  *  *  *  be 
considered  when  the  judgment  Is  brought  col- 
laterally into  question." 

Black  (m  Judgments,  after  quoUng  the 
above  tqtlnlon,  at  sec.  245,  continues  as  fol- 
lows: 

"This  principle  is  not  merely  an  arUtrary 
rule  of  law  establiBhed  In  the  courts,  but  it  is 
a  doctrine  which  is  founded  upon  reason  and 
the  soundest  principles  of  public  policy.  'It 
is  one,'  says  the  court  in  Virginia,  Vhicb  has 
been  adopted  in  the  interests  of  the  peace  of 
society  and  the  permanent  security  of  titles.  If, 
after  the  rendition  of  a  judgment  by  a  court  of 
competent  jurisdiction,  and  after  a  period  has 
elapsed  when  it  becomes  irreversible  for  error, 
another  court  may  in  another  suit  inquire  Into 
the  irregularities  or  errors  in  such  judgment, 
there  would  be  no  end  to  litigation,  and  no 
fixed  established  rights.  A  judgment,  though 
unreversed  and  irreversible,  would  no  longer  be 
a  final  adjudication  of  the  rights  of  litigants, 
but  the  starting  pmnt  from  which  new  litiga- 
tion woald  spring  up ;  acts  of  limitation  would 
become  usdess  and  nugatory;  purchasers  on 
the  faith  of  judicial  process  would  find  no  pro- 
tection; every  right  established  by  a  judgment 
would  be  insecure  and  uncertain;  and  a  cloud 
would  rest  upon  every  title.*  •  •  •  The  rule 
against  collateral  impeachment  applies  to  every 
judgment,  order,  decree  or  judidal  proceeding, 
of  whatsoever  apemes,  that  is  not  absolutely 


void.  If  tb»  Judgment  Is  void  aa  its  face,  It 
is  of  course  a  mere  nullity  and  is  of  no  avail 
for  any  purpose,  and  this  may  be  urged  against 
it  whenever  it  is  brought  into  question.  But 
otherwise,  whether  it  be  regular  or  irregular, 
correct  or  emmaoua,  valid  m  voidable.  It  is  not 
subject  to  collateral  attack." 

The  Judgm^t  of  the  trial  conrt  will  be 
reversed,  and  the  cause  remanded  with  In- 
structions to  dismiss  it 

Judgment  reversed  and  remanded,  with  In- 
structions. 

WHITB,  0.      and  ALLEN,  J.,  ctmcur. 


BSOL  T.  PEOPLE.    (No.  8303.) 
(Supreme  Oourt  of  Colorado.    April  2,  IfilT.) 

1.  Omnaixja.  Law  «s9S8B— DmnnBi»-AinaB- 

BION. 

Demiiirer  to  the  plea  of  mtrefola  acquit  ad- 
mits th.B  facts  set  up  in  tiie  plea, 

IBd,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  972.] 

2.  Cbiminal  Law  «=>202(1)  —  Fobioeb  Jeop- 
abdt— autbefois  acquit. 

WUere  defendant  was  acquitted  of  the 
charge  of  having  had  sexual  intercourse  with  a 
female  under  18,  the  acquittal  was  a  bar  to  sub- 
sequfflit  prosecution  for  nonsupport  of  the  girl 
and  her  illegitimate  child. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  386-395,  388,  400-403.] 

8.  Obhuhai.  Law  4ss»2&4— Foucxk  Jxofabdt 

— AUTBJGFOIS  A0QIT^^— Arswbb. 
In  prosecution  for  nonsupport  of  an  illegiti- 
mate child  and  Its  mother,  where  defendant 
pleaded  autrefois  acquit  because  he  bad  been 
acquitted  in  a  prosecution  for  having  had  sexu- 
al intercourse  with  the  mother,  if  toe  acquittal 
was  on  the  ground  that  she  was  over  18,  and  not 
on  the  ground  that  he  did  not  have  connection 
with  her,  the  matter  should  have  been  set  up  by 
the  state's  answer  to  the  plea. 

[Ed.  Note.— For  other  caaas,  see  Oriminal 
La^w,  Cent  Dig.  g  673.] 

Scott,  J.,  dissenting.  - 

Error  to  Jefferson  County  Court;  Alexan- 
der D.  Jameson,  Judge. 

Boy  Bell  was  convicted  of  an  oft^ise,  and 
he  bzlx^  error.  Beversed  and  remanded. 

May  4,  1914,  the  district  attorney  filed  an 
information  In  the  county  court  of  Jefferscm 
county,  charging  that  Boy  Bell  on  Blay  S, 

1913,  and  thenco  continuously  to  April  13, 

1914,  at  that  county  and  state,  did  wUlfuUy 
neglect,  foil,  and  lefuse  to  provide  reasonable 
support  and  matotenanee  for  Boy  Etta  May 
Bell  Glggey,  bis  Illegitimate  diUd  under  16 
years  of  age,  and  did  wUIfnUy  fiiU,  refuse, 
and  neglect  to  ^vlde  proper  care,  food,  and 
clothing  for  Lois  Olggey,  the  mother  of  the 
child,  during  cbUd-blrth  and  attendant  lU- 
nesa.  To  this  Information  defendant  inter- 
posed a  special  plea  of  former  Jeopardy  and 
autrefois  acquit,  whldi  alleges:  That  at  the 
November  term  of  the  district  court  of  Jeffer- 
son county  he  waa  tried  by  a  Jury  duly  im- 
paneled and  sworn,  upon  an  Information 
charging  that  August  16,  1912,  he  feloniously 


4^Per  otbw  cases  tm  ssom  topic  and  KBY-MI)11B£B  la  all  Key-Mumbared  DlgMts  sad  IndaxM 


Digitized  by 


Google 


316 


164  PAOIFIO 


BOPOBTBB 


(Cola 


had  sexual  Intercourse  with  LoIb  Glggey,  an 
unmarried  female  person  under  the  age  of 
18  years ;  that  the  state  offered  evidence 
upon  three  separate  acts  of  sexual  inter- 
course, to  wit,  <me  August  11,  1912,  another 
August  16,  1912,  and  another  on  some  date 
between  August  16,  1912,  and  August  29, 
1912;  that  she  testified  on  the  trial  that 
these  were  the  only  offenses  committed  upon 
her  by  him ;  that  evidence  of  the  birth  of 
Roy  Etta  May  Rell  Glggey  was  offered  in 
corroboration  of  the  commission  of  the 
charge,  and  the  child  .was  produced  in  court, 
pointed  out  to  the  Jury  on  the  trial,  and  they 
heard  her  cry;  that  Lola  Glggey  testified 
she  was  under  the  age  of  18  years  when  all 
of  the  alleged  transactions  were  committed; 
that  at  the  conclusion  of  the  people's  evidence 
defendant's  counsel  moved  that  the  prosecu- 
tion elect  upon  which  one  of  the  offenses  the 
state  would  rely  to  secure  a  conviction,  which 
was  denied,  and  he  was  forced  to  defend  and 
was  in  Jeopardy  as  to  all  three;  that  at  the 
conclusion  of  the  evidence  the  people  elected 
to  ask  for  a  conviction  on  the  offense  testified 
to  as  having  occurred  August  16th,  and  the 
Jury  returned  a  verdict  of  acquittal;  that 
the  matters  set  out  and  the  evidence  to  sup- 
port the  information  herdn  were  admissible 
and  were  admitted  in  evidence  up<Hi  the  for- 
mer trial  wherein  be  was  acquitted,  and  the 
evidence  of  the  people  on  the  former  trial 
was  such  that,  had  the  Jury  believed  it,  a 
verdict  of  guilty  might  properly  have  been 
returned;  that,  the  Jury  having  passed  upon 
that  evidence  at  the  former  trial  and  retom- 
ed  a  verdict  of  not  guilty,  defendant  cannot 
again  be  put  in  Jeopardy  for  the  same  mat- 
ters; that  he  has  been  in  Jeopardy  of  the 
same  facts,  matters,  and  transactions  charg- 
ed against  him  herein,  in  .which  the  same  evi- 
dence will  be  admissible  as  In  the  former 
case,  and  be  tenders  and  offers  to  prove  all 
of  the  facts  and  matters  set  forth  In  this 
plea  and  demands  a  Jury  trial  thereon. 

The  people  demurred  to  the  plea  for  the 
reason  that  it  does  not  state  facts  sufficient 
to  constitute  a  plea  and  answer  to  the  in- 
formation, which  was  sustained  and  defend- 
ant ordered  to  plead,  fifay  22, 1914,  he  plead- 
ed not  guUty  and  was  placed  on  trial.  May 
28,  1914,  the  Jury  returned  the  following 
verdict : 

"We,  the  Jury,  find  the  defoidant,  Roy  Reil, 
gnilty  In  niaimer  and  form  as  charged  in  the  in- 
fonnatitHt  filed  herein." 

After  motioiis  tor  a  new  trial  and  In  ar- 
rest of  Judgment  were  overruled,  June  20, 
1914f  the  defendant  was  sentenced  hy  the 
court  to  not  less  than  torn  nor  man  than 
six  months  In  the  penitentiary,  and  he  brings 
the  case  here  on  error. 

A.  D.  Qualntance,  of  Denver,  for  plain- 
tiff In  error.  Crump  &  Allen,  of  Denver, 
amid  curise.  Fred  Farrar,  Atty.  Gen.,  and 
Clement  F.  Crowley,  Asst.  Atty.  Qen.»  for  the 
People^ 


GARBIOUBS.  X  (after  stating  the  fticts  as 
above).  [1]  1.  One  Lois  Gl^ey,  an  unmar- 
ried female  under  the  age  of  18  years,  gave 
birth  to  an  Illegitimate  child  of  whldk  she 
claimed  defendant,  Roy  Sell,  was  the  fftther. 
She  th»«after  caused  bis  arrest  and  trial 
in  the  district  court  of  Jefferson  county  up- 
on a  diarge  of  sexual  Intercourse  with  her, 
an  unmarried  female  person  under  the  age 
of  18  years,  which  is  a  statutory  oBease  pun- 
ishable by  ImprlBonment  in  the  p^tentlary. 
Upon  this  trial  she  testified  that  she  was  un- 
der the  age  of  18  years  when  all  the  arts  of 
sexual  Intercourse  occurred ;  that  there  were 
but  three  such  acts  with  defendant,  one  on 
August  11,  one  on  August  16,  and  the  other 
some  time  betwera  August  16  and  August  29, 
1912.  In  corroboratltm  of  ha  testimony  she 
produced  the  ctiild  In  evidence  In  court  on 
the  trial  and  testified  that  defendant  was  Its 
father  and  that  it  was  the  result  of  these 
acts  of  sexual  Intercourse.  At  tlie  close  of 
the  people's  evidence  d^endant's  counsel 
moved  that  the  prosecution  be  required  to 
elect  upon  which  transaction  it  would  ask 
for  a  c<Hivlctlon.  The  request  was  refused, 
whldi  made  it  incumbent  on  Bell  to  defmd 
against  and  introduce  evidence  on  all  the 
transactions.  At  the  close  of  all  the  evidence 
the  pef^le  elected  to  rely  tor  a  conviction 
upon  the  transactlw  testified  to  by  her  as 
having  occurred  oa  August  16th,  and  the 
Jury  returned  a  verdict  of  acquittal  upon  the 
merits.  She  afterwards  caused  the  arrest 
and  trial  of  the  defendant  in  the  same  court 
upon  a  charge  of  nonsopport  of  the  same 
child  and  herself  upon  the  ground  that  he 
was  its  father,  which  under  the  statute  Is  a 
crime  punishable  by  imprisonment  in  the 
penitentiary,  and  on  this  trial  the  Jury  re- 
turned a  verdict  of  guilty.  The  demurrer  to 
the  plea  of  autrefois  acquit,  which  was  sus- 
tained, admitted  all  these  facts,  and  the  ques- 
tion Is  whether  the  first  prosecution  Is  a  bar 
to  the  second. 

[2, 3]  2.  The  two  alleged  crimes  are  so 
clearly  allied  and  dependent  upon  the  same 
evidence  that  an  acquittal  In  the  former  bars 
the  subsequent  prosecutl(Hi.  Proof  of  the 
charge  of  being  the  father  of  the  child  de- 
pended upon  the  Identical  facts  diarged  In 
the  former  case,  and  acquittal  upon  the  mer- 
its was  a  bar  to  this  prosecution  charging 
him  with  being  the  fattier  of  the  child  whidi 
it  Is  alleged  he  neglected  to  support  The 
same  Ingredient  is  the  basis  of  both  charges. 
The  crime  of  nonsnpport  Is  grounded  upon 
the  fact  of  its  being  his  Illegitimate  child. 
To  prove  this  It  would  be  necessary  to  prove 
on  the  trial  at  least  one  of  the  Identical  acts 
and  facts  of  sexual  intercourse  of  whl<di  he 
had  at  the  previous  trial  been  placed  in 
Jeopardy.  The  issue  upon  acquittal  was  upon 
the  merits  as  to  the  main  acts,  and  not  upon 
the  allegati<m  of  the  female  being  over  the 
age  of  18  years.  If  the  acquittal  was  upoa 
the  latter  ground,  so  that  he  might  still  have 
been  the  father  of  the  chUd,  that  should 
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have  been  set  up  by  an  answer.  To  acqnlt 
on  the  former  trial  It  wag  as  necessary  for 
the  Jnry  to  And  that  he  was  not  the  ftther 
of  the  Child  as  It  wonid  be  oeceasaiy  In  the 
latter  case  to  conWct  for  them  to  And  that 
he  was  the  father  of  the  clilld. 

Bat  It  Is  said  that,  while  the  facta  are  the 
same,  the  crimes  are  not;  therefore  defend- 
ant  has  not  been  In  Jeopardy  of  the  crime 
charged.  Tme,  they  are  not  the  same  In 
name,  but  In  character  and  Identity  of  erl- 
dence  they  are  closely  associated.  When  ac- 
cnsed  was  tried  and  acquitted  iip(m  the  mw- 
Its  of  the  chat^  of  having  seznal  Inter- 
coarse  with  the  prosecDtrlx,  he  was  placed 
In  Jeopardy  ap<m  all  acts  of  sexnal  Inter- 
coorse  concerning  which  evidmce  was  given 
at  that  trial,  and  he  could  not  snbsegnently 
be  convicted  opon  a  <£haTge  of  not  supporting 
the  cblld  dalmed  to  have  been  begotten  at 
sadk  time,  mte  jury  could  not  carve  out  of 
the  evidence  that  he  was  the  father  of  the 
child  without  proof  of  e<Hne  Identical  act  of 
sexual  intercourse  npon  whlc^  he  had  been 
acquitted. 

In  12  Oyc  288,  It  is  said: 

"Doubtlen  an  acquittal  opon  the  charge  eS  as- 
sault and  biOtery  would  be  a  bar  to  a  subsequent 
indictnwnt  for  tape,  where  both  diaiv^  are  bas- 
ed on  the  same  transaetion." 

The  ptdnt  la  made  that  the  title  of  the  act 
"to  compel  men  to  support  th^  wives  and 
children."  CLaws  Idll,  p.  627)  tef^  to  legit- 
imate diUdren,  and  is  not  broad  enough  to 
Include  a  criminal  prosecution  under  It  for 
the  nonsiqiport  of  an  lll^timat^  child  and 
Its  mother.  Upw  this  contentitxi  the  court 
expresses  no  aplnUm. 

The  Judgment  la  reverseo,  and  the  cause 
remanded. 

Beversed  and  renianded. 

TBLIiBR,  J.,  specially  coacara.  SOOIT, 
J.,  dlasents. 


WTT.TJrAM«  T.  WD6T  PUB.  CO.  (No.  1671.) 

(Suprema  Oonrt  of  Arixmia.  April  18,  1917.) 

Afpeax.  akd  Eaaoa  «»786— Gosn  ^260(2) 
— FarvoLOUB  Affui.  —  Dishzbsal  —  Dja- 

AOXS. 

An  appeal  taken  for  delay,  and  without  any 
meritortoos  cause,  will  be  dlnniBsed  and  dam- 
ages for  a  frivoloos  appeal  will  be  awarded  to 
appellee. 

[Bd.  Note. — Fot  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  3128;  GDsts,  Cent.  Dig.  i| 
984,  906.] 

Appeal   from    Supwior   Court,  Oochlse 

County. 

Acti(m  by  the  West  Publishing  Company,  a 
corporation,  against  S.  K.  Williams.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

Alexander  Murry,  of  Blsbee,  for  appellant 
O.  Gibson,  of  Tombstone,  for  appellee. 

PBB  CURIAM.  On  the  1st  day  of  March, 
1916,  the  West  Publishing  Con^any  recov- 


ered a  Judgmrat  against  the  defendant  and 
appellant,  8.  K.  Williams,  in  the  sum  of  i26i. 
Moti<m  for  a  new  trial  was  made  and  denied 
on  April  1,  1916.  Notice  of  appeal  was  giv- 
en on  April  20, 1916,  and  a  supersedeas  bond 
was  filed  April  28,  1916.  On  September  23, 
1916,  a  transcript  of  the  evidence  was  lodged 
with  the  clerk  of  the  superior  court  Nothing 
further  has  been  done  to  prosecute  the  appeal 
to  effect  These  facts  are  duly  authenticated. 

Appellee  moves  this  court  to  dismiss  as  for 
a  frivolous  appeal,  with  damages.  This  mo- 
tion is  not  resisted  by  appellant 

It  appearing  that  the  appeal  was  taken 
solely  for  delay  and  without  any  meritorious 
cause,  following  the  rule  laid  down  in  Wil- 
lis V.  Ivy,  16  Arts.  120,  141  Pac.  570,  Nlen- 
atedt  V.  Dorrington,  16  Ariz.  121,  141  Pac 
669,  and  Baca  v.  Noyes-Norman  Shoe  Co.,  181 
Pac.  884,  it  is  ordered  that  the  ai^>eal  be 
docketed  in  this  court,  and  the  said  appeal 
be  dismissed,  and  that  appellee  recover  its 
costs. 

The  Judgment  appealed  from  being  for  the 
reoovery  of  money,  it  is  further  ordered  and 
adjudged  that  a  sum  not  exceeding  10  per 
cent  of  the  Judgment  appealed  from  be,  and 
the  same  is  hereby,  fixed  at  926,  .which 
amount  is  awarded  to  uveUee  »  damages 
for  a  frivolous  a^teal. 


HAMMOND  V.  STATE.    (Or.  411.) 

(Supreme  Court  of  Arizona.    April  IS,  1917.) 

CsnnNAL  Law  «»1182— Apfsal  ahd _Bbbob 
— FA!i.tFBE  TO  Sr  Out  BvniKTOB— Beibrt 
ov  Review. 
Where  accnsed  submitted  cause  on  judg- 
ment roll  forming  transcript  on  appeal  win  bo 
record  of  evidence,  made  no  appearance  by  ail- 
ment or  brief,  the  judgment  will  be  amrmed, 
where  It  does  not  appear  that  any  substantial 
riffht  has  been  denim. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Osnt  Dig.  H  8208-3214.] 

Aj^ieal  ftom  Siq>erior  Coart,  Tavaval 
County ;  Frank  O.  Smith,  Judge. 

A.  Ifc  Etemmond  was  o(mvicted  ot  violating 
the  profaibitioB  amoidment  to  the  Goostltu- 
tlon,  and  appeals  from  the  Ja^?nait  of  con- 
'rietlon  and  order  overrnUi^  his  motion  for 
a  new  triaL  Affirmed. 

Robert  E.  Morrison,  of  Prescott,  tor  ap- 
pellant Wiley  E.  Jones,  Atty.  Oen.,  and  P. 
W.  O'SuIUvan  and  X  H.  Morgan,  both  of 
Prescott  for  the  State. 

'  PER  CURIAM.  Information  for  violating 
the  prohibition  amendment  to  the  Constitu- 
tion, and  an  appeal  from  the  judgment  of 
conviction  and  order  overruling  his  motion 
for  a  new  trial. 

The  cause  Is  submitted  to  this  court  on  the 
judgment  roll  forming  the  transcript  on  ap- 
peal. The  evidence  Is  not  In  the  record. 
The  appellant  makes  no  appearance  and 
gives  no  assistance  to  the  court  by  way  of 
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argument,  brief,  or  Assignment  o£  errors. 

Tlie  record  haa  been  examined,  for  fauda- 
mental  error,  and  we  tail  to  find  that  any 
substantial  xlght  of  tbe  appellant  has  been 
denied. 

Tbe  Judgm^t  and  order  must  be,  and  are 
therefore,  affirmed. 


McMILLON  T.   TOWN  OP  FLAGSTAFF. 
(No.  1510.) 

(Supreme  Coart  of  Arizona.    April  18,  1917.) 

1.  Refobuation  of  Inbtbumcktb  *=>19(1)— 
mutuautt  of  mlbtakk. 

A  daed  containing  a  perfectly  plain  deacr^ 
tint  oi  a  certain  40  acres  would  not  be  re* 
formed,  where  do  mistake  was  made  by  the 
scrivener,  and  the  land  was  that  whit^  the  pur- 
chaser intended  to  buy,  and  the  mistake  was 
solely  that  of  the  Trador  ss  to  the  v^opn  de- 
scriptiMi. 

[EH.  Note^Fw  other  eases,  sse  Beformatlon 
of  Instmments,  Cent.  Dig.  H  74.  76-78.] 

2.  RsFOBUATion    OF    Instbuuents  '8=>22— 
RAixnCATion, 

Where  at  tbe  time  ot  contract  and  partial 
cash  payment  deed  ot  the  propnlT  was  pUcsd 
in  escrow,  the  later  acc^Dtance  by  vendor  of  the 
agreed  purchase  price  and  her  permitting  the 
escrow  keeper  to  deliver  the  deed  to  the  pur< 
chaser  after  she  discovered  a  misdescription  at 
the  land  in  eontraet  and  deed  (derated  as  a  sox^ 
raider  of  hw  daim  of  mistake  and  a  ratlflca- 
tioD  of  the  written  Instrument  as  speaking  the 
truth. 

[Ed,  Note.— For  other  cases,  see  Beformatim 
of  Instruments,  Cent  Dig.  8  81.] 

3.  Bquitt  «=s3— Distubbahcb  of  Exactmo 

Where  parties,  with  fall  knowledge  ot  the 

terms  and  cmditions  of  a  ctrntract^  dealins  at 
nrm's  length,  fully  perform  it,  equity  will  not 
interfere  or  Imi  its  aid  to  disturb  the  situation. 

[EA.  Note.— For  other  cases,  eee  Stanitr,  Gent 
Dig.  IS  7-12.] 

Appeal  from  Superior  Court,  Coconino 
County;  F.  W.  Perkins,  Judge. 

Action  by  Katherlne  McMillon  against  tbe 
Town  of  Flagstaff.  From  a  Judgment  for 
defendant,  plalntlfC  appeals.  Affirmed. 

ThcHuas  A.  Flynn,  of  Phoenix,  and  Fran- 
cis D.  Crable,  of  IlagstafC,  Cor  appellant. 
Edward  M.  Doe,  Blercer  Hemj^ly,  and  Jones 
&  Jonea,  all  of  Flagstaff,  fbr  appellee. 

BOSS,  J.  This  action  was  brought  by  tbe 
appellant,  who  was  the  plaintiff  below,  to 
reform  a  deed  for  40  acres  of  laud  executed 
by  ber  to  tbe  town  of  Flagstaff,  appellee,  for 
a  consideration  of  $4,500.  Tbe  land  was  par- 
chased  for  a  reservoir  site  for  tbe  town.  Ne- 
gotiations for  Its  acquisition  had  been  carried 
on  since  some  time  in  tbe  summer  or  fall  of 
1013  and  nntU  April  24,  1914.  on  which  day 
a  written  agreement  was  entered  into  be- 
tween the  parties,  whereby  api>ellant  gave 
a  40-day  option  to  the  appellee  to  purchase 
the  "east  one-half  of  the  northwest  quarter 
of  tbe  northwest  quarter  and  the  west  one- 
half  of  the  northeast  quarter  of  the  north- 
west quarter  of  section  4  in  township  21 


norOi*  range  7  eaat  <tf  Qie  OMm.  and  SaU  Blver 
base  and  mraldlan,  altuate  In  Ooconlno  oonn- 
ty,  state  of  Ariaona."  At  the  same  time  and 
place  the  appellant  exeoited  her  deed  to  the 
appellee  for  the  identical  property  described 
In  the  contract  and  placed  the  same  In  es- 
crow. A  cash  payment  of  $600  was  made  to 
the  appellant,  and,  by  the  agreement,  the  ap- 
pellee was  to  pay  the  balance  of  $4,000  on  or 
bef(we  40  days,  and  npoa  audi  payment  was 
to  receive  from  the  escrow  keeper  tbe  deed 
to  the  above-described  property.  Some  time 
after  the  executUm  of  the  contract  of  sale 
and  the  deed,  and  prior  to  the  ej^lratlon  of 
the  option,  the  appellant,  who  was  preparing 
to  txna  same  portion  of  the  described  land, 
was  notifled  by  some  person  acting  for  the 
appellee  that  her  farming  operations  were 
upm  land  that  had  been  sold  or  optioned  to 
the  town  of  Flagstaft,  whereupon  the  appe- 
lant, claiming  that  the  contract  and  deed 
failed  to  describe  the  land  aha  Intended  to 
sell,  requested  the  appose  to  tdiange  the  de- 
scriptitHi  in  said  InstruoieatB  by  aabatitatlng 
therefore  "northwest  quarter  of  the  north- 
west quarter"  of  section  4  In  townahU»  21 
north,  range  7  east  of  the  GUa  and  Salt  Riv- 
er baae  and  meridlaa  Tlie  manlctpal  an- 
thorities  of  Flagstaff  refused  to  make  the 
cbangoi  requested,  and  insisted  that  the  con- 
tract be  performed  as  originally  written  and 
executed.  Later  the  appellant  accepted  from 
the  appellee  tbe  balance  of  $4,000,  and  the 
escrowed  deed  was  delivered  to  appellee. 

N^Uations  of  the  sale  were  all  carried 
on  personally  by  the  appellant  ^le  submit- 
ted testimony  on  the  trial  to  the  effect  that 
the  northwest  quarter  of  tbe  ntnthweat  quar- 
ter was  "pasture  land"  or  "rodcy  land,"  and 
that  she  understood  It  to  be  the  land  ahe 
was  Belling.  When  questioned  concerning 
the  contract  ot  sale,  she  said: 

"I  did  not  even  read  it  carefully.  I  thought  I 
knew  the  land  so  well.  *  *  *  I  thou^t  it 
was  the  pasture  laud  I  was  seUing ;  I  was  posi- 
tive that  was  the  Und  I  was  sailing  them  at  that 

time." 

It  is  shown  that  the  matter  of  the  descrip- 
tion of  the  laud  as  contained  In  the  contract 
and  deed  was  not  discussed  at  the  time  of 
signing  or  at  any  other  time  prior  to  her  dis- 
covery of  the  alleged  mistake. 

The  above  la  a  condensed  statement  of  the 
facts  as  disclosed  by  the  pleadings  and  the 
evidence  introduced  on  behalf  of  the  appel- 
lant At  the  close  of  her  case  the  appellee 
moved  for  judgment,  basing  Its  motlw  npon 
a  lack  of  evidence  to  establish  the  appellant's 
cause  of  action  or  any  cause  of  action  against 
the  appellee.  The  motion  was  granted,  and 
judgment  was  entered  against  appelant, 
from  which  die  appeals. 

The  finding  of  the  trial  court  on  the  ques- 
tion as  to  whether  there  was  mistake  In  the 
description  of  the  premises  conveyed  or  not 
Is  as  follows: 
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"fniBt  the  landfl  ri^ts  wb;  agreed  by 
plaintiff  to  be  by  her  sold  and  convered  to  de- 
fendant wwe  the  identical  lands  and  rishtB  of 
way  mentioned  and  described  in  dw  said  agree- 
ment and  in  tlie  said  deed,  and  tliat  the  same 
were  the  identical  lands  and  rtriits  of  way 
which  the  defendant  intended  to  buy  and  ac- 
quire from  plaintiff,  and  that  no  mistake  was 
made  by  the  scrivener  who  drew  the  said  agree- 
ment and  deed,  or  otherwise,  or  at  aU." 

We  think  the  finding  wu  loUy  Jutlfled  by 

the  eTldence. 

The  trial  court  properly  ordered  judgment 
for  the  appellee  for  two  good  and  sofflclent 
reastms: 

[1  ]  First.  The  evidence  faUed  to  show  the 
mistake,  if  any,  was  a  mutual  mistake.  At 
moat,  it  was  a  unilateral  mistake  as  to  the 
IdeuUCy  of  the  subject-matter.  It  Is  not 
shown  that  the  appellee  Intended  to  purchase 
any  other  piece  of  land  than  the  one  describ- 
ed in  the  contract  and  deed. 

"A  party  to  a  contract  cannot  avoid  it  on  the 
ground  that  he  made  a  mistake  where  there  has 
Been  no  misrepresentatioD,  and  there  is  no  am- 
bigoi^  in  the  terms  of  the  contract,  and  the 
oteer  contractor  has  no  notice  of  such  mistake, 
and  acts  in  perfect  good  faith.  A  unilateral 
ernv,  it  baa  been  said,  does  not  av(nd  a  coo- 
tract."  e  R.  O.  L.  I  42,  p.  628  ;  9  Gyc  3M; 
84  Gyc  916. 

[2]  Second.  After  the  appellant  had  dis- 
covered the  misdescription  of  the  land  In  the 
contract  and  deed,  as  she  claimed,  she  accept- 
ed the  agreed  purchase  price  and  £>ermitted 
the  escrow  keeper  to  deliver  over  to  appellee 
the  deed  conveying  the  property.  In  doing 
so  it  would  seem  that  she  surrendered  her 
claim  of  mistake  and  acquiesced  In  and  rati- 
fied the  written  instrument  as  speaking  the 
truth. 

[3]  Where  parties  with  fuU  knowledge  of 
the  terms  and  conditions  of  a  contract,  deal- 
ing at  arm's  length,  fully  perform  It,  equity 
will  not  Interfere  or  lend  Us  aid  to  disturb 
the  situation.  Appellant,  after  full  knowl- 
edge of  aU  the  facts,  accepted  the  considera- 
tion and  delivered  the  deed  of  conveyance, 
and  thereby,  we  think,  foreclosed  herself 
from  ever  thereafter  qoestionlDg  the  trans- 
action. 34  Gyc.  942,  and  cases  dted  under 
notes  13  and  14. 

Judgment  Is  affirmed. 

FRANKUM,  C.  J.,  and  OQNNINGHAM, 
J.,  cmcor. 


WOOLBT  v.  LOCABNINI.    (Na  1510.) 

{Snpreme  Court  of  Arlsona.    April  18^  1917.) 

1.  AppSAi.  Airo  EraoB  4=»2ie{3) — Objbo- 
Tioirs  Bblow— iKSTBUcnoNS— NBCEeniTT  or 
RKQuEsrr. 

An  instruction  on  counterclaiming  defend- 
ant's measure  of  damages  was  not  reviewable, 
where  plaintiff  neglected  at  the  proper  time  to 
request  a  proper  Instmctloa,  setting  forth  the 
true  rule  of  damages  as  he  understood  it. 

[Eld.  Note.— For  other  easesi,  see  Trial,  Cent. 
r>ifr.  S  840.] 


2.  F&A.UD  es9C9@)  —  Dauages  —  Ditfbbbitob 
BBTWEBH  Actual  amd  Ripbksbnted  Value. 
Where  j^aintift  jpleaded  in  his  reply  to  de- 
fendant's counterclaim  for  fraud  in  sue  of  land 
that  the  land  was  of  the  value  paid  by  defend- 
ant, the  measure  of  defendant's  damages  was 
the  difference  between  the  purchase  price  and 
the  actual  value  as  found;  for,  under  such 
pleading,  the  purchase  price  was  the  represent- 
ed TOln& 

[Ed.  NoM.— For  other  cases,  see  Wand,  Cent 
Dig.  I  82.] 

a  APPEAI.  AlTD  BKBOB  «S»10G8(4)— HABKLEaB 
E^BOR— IlTBXBnOTIOH  OH  BCBASnU  DiW  DAX- 
AOES. 

The  giving  o(  an  InsttnctitHi  on  measure  of 
appellee's  damages  was  not  iniurious,  where 
the  jury  did  not  follow  it,  but  applied  a  rule 
more  favorable  to  appelant. 

[Ed.  Note.— For  other  cases^  see  Api>eal  and 
Krror,  Cent.  Dig.  {  422ff;  Trial.  Cent  f>ig.  { 
484.] 

4.  ApiIcai.  aitd  Buob  «3»1170(9)— REvrasAL 

— Tkohnioal  Ebbok. 
An  instruction  objected  to  as  susceptible 
of  being  understood  to  require  a  finding  for 
counterclaiming  appellee  u  excess  of  the 
amount  admittedly  due  app^nt,  in  the  event 
appdlee  saffesed  any  damacas  whatever,  was 
not  reversible  error,  under  the  constituticmal 
prohibititm  of  reversal  for  technical  errors 
where  the  jury  specially  found  the  amount  of 
appellee's  damages.  frtMU  which  it  deducted  his 
admitted  debt  to  plaintiff,  and  retnmed  vardlet 
for  the  balance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4068.  4543.] 

Appeal  from  Superior  Court,  Blaricopa 
County;  B,  C.  Stanford,  Judge. 

Action  by  Millard  Wool^  against  Joe  A. 
Locamint  From  Jadgmoit  ftor  defendant, 
plaintiff  appeals.  Affirmed. 

G.  W.  Silverthom,  of  Mesa,  for  appellant 
M.  J.  Dougherty,  of  Mesa,  fbr  appellee. 

CUNNINGHAM.  J.  During  the  month  of 
July,  1913,  the  appellee  visited  Arizona  for 
the  purpose  of  buying  a  tract  of  land  for 
farming  purposes.  He  Is  a  farmer,  and  had 
followed  that  occupation  for  a  number  of 
years  In  California.  He  visited  friends  at  or 
near  Gilbert,  In  Maricopa  county,  and  while 
so  visiting  he,  with  his  friends,  met  the  aiH 
pellant  Upon  inquiry,  the  ai^Uant  offered 
to  sell  to  the  appellee  80  acres  of  productive 
farm  land.  The  ai^Uee  was  shown  the 
land,  and  the  parties  had  a  number  of  con- 
versations about  the  land,  and  the  quality  of 
the  land.  The  appellant  fixed  as  the  price 
for  wbl(^  he  offered  to  sell  at  $110  per  acre. 
After  the  parties  had  concluded  negotlatlona 
on  the  occasion  of  the  appellee's  visit,  with- 
out arriving  at  any  agreement  the  appellee 
returned  to  California,  and  later  wrote  from 
California  to  the  appellant,  accepting  the 
offer  of  the  land  for  $110  per  acre.  Later, 
about  the  1st  of  August  UlS^  the  appellee 
returned  to  the  land,  and  a  contract  of  sale 
was  prepared  and  signed  by  the  parties,  t)y 
the  terms  of  whidi  the  at^Uant  agreed  to 
sell  the  80  acres  of  land  described,  for  a 
consideration  of  (110  per  acre  or  the  full 
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mm  of  $8,800,  which  should  be  paid  to  the 
party  of  the  first  part  to  the  following  man- 
ner: $800  had  been  paid;  the  sum  of  $15 per 
acre,  or  the  sum  of  $1,200,  should  be  paid  as 
soon  as  an  abstract  of  said  iH^erty  had 
been  prepared  and  found  to  show  dear  title, 
except  certain  incumbrances;  and  the  bal- 
ance of  said  purchase  price,  to  wit,  $6,800, 
on  or  before  the  16th  day  of  September,  1913. 
A  failure  to  pay  any  of  the  amounts  of  num- 
ey  provided  to  be  paid  the  parties  agreed 
would  work  a  forfeiture  of  the  contract  at 
the  option  of  the  seller.  The  appellee  took 
possesion  of  the  land  as  agreed,  and,  agree- 
able to  the  parties,  he  paid  $8,000  of  the 
purchase  price,  and  on  January  7,  1914,  $800 
of  the  purdiase  price  remained  due  and  pay- 
able. Thereupon  the  appellee  made,  execut- 
ed, and  delivered  to  the  appellant  bis  promis- 
Bot7  note,  due  six  months  after  date  with 
interest  for  the  said  balance  of  said  pur- 
chase price  of  the  land,  and  appellant  ac- 
cepted said  note  therefor.  Prior  to  the  date 
of  matnrity  of  the  said  note,  the  appellee  no- 
tified appelant  that  the  land  Involved  was 
not  of  the  quality  represented,  and  that  be- 
fore the  appellee  paid  the  appellant  the 
amount  of  the  note,  and  otiier  amounts  <tf 
account  between  the  parties,  an  adjustmoit 
oi  the  matter  would  be  Insisted  vpon.  The 
appellant  accompanied*  the  appellee  over  Uie 
land,  and  appellee  ptrfnted  oat  portions  of 
the  land  he  claimed  were  not  as  represented, 
but  which  was  worthless.  No  agreement  was 
reached  by  the  paitlea  concerning  this  dlfr- 
pnte.  When  the  note  matured,  the  appel- 
lant, as  plaintlfl,  commenced  this  action  to 
reduce  the  note  and  an  account  to  a  Judg- 
ment. The  defendant  admitted  Oxe  making 
of  the  note  and  Its  n<»ipayment  He  admit- 
ted that  he  owed  the  account,  and  Interposed 
a  counterclaim  based  upon  the  allegations 
that  the  plaintiff— 

"  *  *  *  represrated  to  defendant,  that  the 
said  lands  were  fertile,  and  every  part  thereof 
was  of  such  nature  that  the  same  would  raise 
good  crops:  that  there  was  no  sterile,  or  so- 
caUed  'sflck*  soU  upon  said  land,  'slick  land' 
tMing  8u<di  land  as  would  not  re^ond  to  irri- 
gatioQj  and  would  not  raise  crops  under  any 
conditions  of  proper  care  and  farming;  also  rep- 
resented that  pmintiS  bad  raised  crops  upon 
each  and  every  potion  of  siUd  lands;  that  de- 
fendant, by  an  examination  of  said  lands,  could 
not  ascertain  that  said  reiircsentations  were 
false,  and  relied  upon  plaintiff's  statements,  re- 
gpectiug  the  quality  of  said  lands,  and,  relying 
thereon,  then  and  there  agreed  to  pay  the  plain- 
tiff a  total  price  per  acre  for  said  lands,  the 
Btim  of  $110  per  acre;  that  all  of  said  purchase 
price  has  been  paid,  except  the  amount  repre- 
sented by  the  note  described  in  the  complaint. 
That  the  representations  made  by  plaintiff  to 
the  ^ect  that  there  was  no  'slick  lands'  upon 
said  80-acre  tract  were  false  and  fraudulent, 
and  that  plaintiff  knew  that  they  were  so  false 
and  fraudulent,  and  knew  that  defendant  re- 
lied upon  same  as  being  true,  and  were  made 
for  the  purpose  of  Inducing  deffmdnnt  to  pur- 
chase said  lands  at  a  price  greatly  in  excess  of 
the  real  value  of  said  lands,  and  defenflant.  re- 
lying upon  said  statements  and  representations 
as  being  true,  did  paj  for  said  umds  all  the 
purdiase  price  thenof,  except  ib»  said  note. 


*  *  *  and  was  on  aceoont  thereof  cheated 
and  defrauded  to  an  amoant  *  *  *  of  over 
$4,000;  *  •  •  that  .defwdant  sbonld  recov- 
er that  amoant  from  plaintiff  as  the  difference 
between  the  real  value  of  the  land  and  the 
value  thereof  had  said  representations  been 
true." 

The  plaintiff  replied  or  answered  the  coun- 
terclaim 80  set  forth  by  the  defendant 
Therein  he  denies  that  he  made  the  repre- 
sentations complained  of  on  January  7,  1914, 
when  the  note  was  made,  or  at  any  time. 
He  denies: 

"That  said  land  was  fertile,  and  every  part 
thereof  of  such  a  nature  that  the  same  would 
raise  good  croptu" 

He  denies: 

'That  there  was  no  atarQe  or  wtixsk  soil  upon 
said  land,  or  that  this  plaintiff  bad  ralaed.cropa 
upon  each  and  every  pOTtuu  of  said  land." 

The  plaintiff  further  denies: 

"  •  *  «  That  defendant,  by  an  examination, 
could  not  ascertain  that  said  r^resentations 
were  false,  and  denies  that  ^e  derendant  relied 
upon  the  plaintiff's  statements,  or  any  state- 
ments of  plaintiff,  regarding  the  quality  <tf  said 
land,  but  alleges  that  defendant  purchased  said 
land  with  full  knowledge  of  die  condition  (Xf 
the  same  after  having  examined  said  land  by 
going  upon  the  same  and  with  fall  opptxtonity 
to  judge  of  the  conditiimB  of  said  land  and  soil." 

This  portion  of  the  plaintUTsr^ly  is  in  ef- 
fect such  a  character  of  pleading  as  amoonti 
to  an  admission  that  plaintiff  made  the 
statements  and  r^reeentatlons  with  which 
he  Is  charged  with  having  made,  but  that  he 
did  not  make  such  statements  with  regard  to 
the  making  of  the  note  in  suit.  nUs  jKMtJon 
of  the  pleading  is  a  clear  admission  <m  the 
part  of  plaintiff  that  there  is  sterile,  slide 
soil  on  the  tract,  and  that  plaintiff  knew  it 
existed  thereon,  and  that  the  defendant  had 
ample  opportunity  to  know  that  such  soli 
was  on  the  tract  and  the  extent  thereof,  and 
with  full  kuowledge  In  that  respect  the  de- 
fendant nevertheless  proceeded  to,  and  did, 
purchase  the  land,  after  having  examined  the 
same.  The  issue  thereby  raised  is:  Whether 
the  defendant  relied  upon  plaintlfTs  repre- 
sentations, which  were  admittedly  false,  or 
whether  he  relied  upon  the  result  of  his  per- 
sonal examination  of  the  condition  of  the 
lauds.  In  other  words,  whether  the  false 
representations  of  the  condition  of  the  land, 
made  by  the  plaintiff,  were  the  proximate  ef- 
ficient cause  of  defendant's  injury  and  dam- 
age. The  reply  continues  further,  as  follows: 

"Plaintiff  denies  that  any  representatiooa 
made  by  this  plaintiff  to  the  defendant  as  to 
the  quality  and  condition  of  said  land  were 
false  and  fraudulent,  or  that  the  plaintiff  knew 
that  any  statements  made  by  him  to  the  de- 
fendant regarding  said  land  were  false  and 
fraudulent,  and  denies  that  Hw  defendant  re- 
lied upcoi  any  statements  made  by  piaintiff,  or 
relied  upon  the  truth  of  any  statem«its  made 
by  plaintiff  in  regard  to  said  land,  or  that  any 
statements  wtmtsoever  were  made  by  this  plain- 
tiff with  the  intention  of  inducing  the  defendant 
to  purchase  said  land  at  a  prios  in  excess  of 
the  value  of  sud  land." 

The  dear  effect  of  these  denials  is  to  as- 
sert that,  while  the  plaintiff  did  make  the  al- 
leged r^resoitattons,  sudi  r^resentatlona 
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so  made  are  true,  and  were  made  wltb  the 
Intention  of  laformlog  the  defendant  of  the 
actual  worth  of  the  property  represented, 
and  for  no  other  purpose.  That  the  land  as 
represented  was  actually  worth  the  price  ask- 
ed and  paid  therefor,  In  both  quality  and 
coadltloQ.  CoDseQueutly  the  "plalnttit  de- 
nies that  the  defendant  *  •  *  was  cheat- 
ed or  defrauded  In  any  amount  whatsoever." 
As  a  further  answer,  the  plaintiff  asserts 
that  at  the  time  defendaut  made  the  note,  he 
had  been  In  jMnsesaloa  of 'the  land  serwal 
months,  and  thereto  had  full  opportunity  to 
determine  the  true  condition  and  quality  and 
Talue  of  the  laud.  Thla  entirely  avoids  the 
Issue,  and  is  not  responsiTe  thereto.  It  is 
surpiosage.  As  a  further  answer  the  plain- 
tiff says: 

" «  *  •  That  said  land  sold  by  plaintiff  to 
defendant  was,  at  the  time  of  said  sale,  in  every 
reapect  of  the  quality  and  in  the  condltioQ  in 
which  the  same  was  represented  by  plaintiff  to 
be,  and  that  the  same  was  of  the  valae  paid 
tiierefw  by  defendant." 

The  last  answer  Is  in  effect  the  same  as  the 
preceding  answers,  all  of  whlt^  are  simply 
reasserted  In  the  last  Certainly,  the  plain- 
tiff's defense  to  the  countraclatm  is,,  as  de- 
termined from  all  of  the  allegations  of  his 
answer  thereto,  that  the  land  sold  and  pur- 
chased was  of  the  qtiallty  and  In  the  condi- 
tion which  the  plaintiff  represented  It,  and, 
being  of  such  quality  and  In  such  condition, 
It  was  actually  worth  the  sum  for  which  it 
was  sold  to  the  defendant.  Consequently  the 
answer  Is  a  denial  when  considered  as  a 
whole,  that  the  r^resentatlons  and  state- 
ments made  by  plaintiff  to  defendant  as  to 
the  quality  of  the  land  were  false  and  fraud- 
ulent, for  the  reason  such  statements  made 
are  true,  and  that  the  land  sold  was  actual- 
ly worth  the  price  agreed  upon. 

Upon  a  trial  the  Jury  returned  a  verdict  for 
the  defendant  In  the  sum  of  $115.  As  an  ex- 
planation of  their  verdict,  the  Jury  Included 
therein  a  special  finding  as  follows: 

"We  find  a  total  damage  of  f 1,280  for  defend- 
ant and  deduct  therefrom  the  plamtifTs  claim 
for  91,1T1«  leaving  balance  damage  of  |115.00." 

The  verdict  was  recorded,  and  Judgment 
entered  In  accordance  therewith.  From  the 
Judgm^t  and  from  an  order  refoslng  a  new 
trial  the  plaintiff  appeals. 

The  controverted  questions  litigated  on  the 
trial  were  whether  the  plaintiff  made  any 
statements  or  representations  relative  to  tiiB 
quality  of  the  land  involved,  and  whether  in 
fact  the  land  contained  sterile,  hard,  Bii(A, 
worthless  spots,  and,  if  so,  the  amount  In 
area  of  sncb  wcnthlesa  land  ramtalned  in  such 
spots. 

The  actual  value  of  the  land,  at  the  time 
of  its  sale,  is  alleged  by  plaintiff  to  be  fllO 
per  acre,  or  $8,800  for  the  80  acres,  the 
amount  of  the  purchase  price.  This  fact  Is 
not  questioned  by  the  defendant  otherwise 
than  by  bis  assertion  that  the  land  was  not 
of  the  quality  it  was  represented  to  be. 
Plaintiff  asserts  tbat  It  was  of  such  quality. 


Hence  the  plaintiff's  allecaticmB,  to  the  ^ect 
that  the  land  was  of  the  quality  represented, 
and  was  actually  worth  the  purchase  price 
agreed  ui>on,  is  only  partially  controverted, 
but  that  the  actual  value  of  land  of  the  qual-. 
Ity  represented  was  $110  per  acre  at  the 
time  of  the  purchase  and  sale  la  not  contro- 
verted. 

The  defendant  introduced  evidence  In  sup- 
port of  his  counterclaim,  tending  to  show 
that  the  plaintiff  did  make  the  alleged  state- 
ments and  representations  he  is  charged  with 
having  made,  and  frequently  repeated  them 
prior  to  the  close  of  the  agreement ;  that  the 
statements  made  by  the  plaintiff  were,  in 
effect,  that  the  80  aores  of  land  were  all  good 
farming  land,  and  contained  no  slick,  hard, 
worthless  land,  and  that  he  would  guaran- 
tee that  it  contained  no  such  worthless  land ; 
that  the  defendant  was  a  stranger  to  the 
Ariz<ma  lands,  and  so  informed  plaintiff ;  and 
that  defendant  relied  upon  plaintiff's  state- 
ments and  representations  made  regarding 
the  quality  of  the  land  and  its  worth  for 
farming  purposes,  of  which  tbe  defendant  In- 
formed the  plaintiff  prior  to  the  time  defend- 
ant agreed  to  purchase  the  land.  The  de 
fendant  further  informed  the  plaintiff  that 
he,  defendant,  would  buy  no  kind  of  land 
other  than  good  productive  forming  land; 
that  thereupon  the  plaintiff  stated  and  rep- 
resented that  this  particular  SO  acres  of  land 
was  all  productive  farming  land,  and  that  he 
(plaintiff)  would  guarantee  it  of  such  qual- 
ity. After  a  few  days  consideration,  the  de- 
fendant, having  returned  to  California,  ac- 
cepted the  plaintlfCs  offer  and  notified  plain- 
tiff by  letter  that  such  offer  was  accepted, 
and  in  due  time  their  contract  of  sale  and 
pun^se  was  prepared  and  signed,  by  the 
terms  of  which  contract  the  defendant  agreed 
to  pay  therefor  $8,800  according  to  the  condi- 
tions of  the  written  agreement. 

The  evidence  further  tends  to  show  tbat 
the  defendant  took  possession  of  tbe  land 
and  paid  $8,000  of  the  agreed  purchase  price, 
agreeably  to  some  subseauent  understanding 
of  the  parties ;  that  on  January  7,  1914,  the 
balance  of  the  purtdiaae  price,  viz.  $800,  be- 
came payable;  that  the  def&idant  made  and 
delivered  the  note  In  salt  aa,  and  tbe  plain- 
tiff accepted  such  note  in,  payment  of  tbe 
said  balance  of  the  purchaae  prtee.  Before 
the  said  note  became  ^ne^  the  defendant 
found,  by  actual  farming,  tbat  a  great  por- 
tUm  of  tbe  tract  of  land  Is  In  flact  sterile, 
hard,  slick  unprodnctlTe  land,  vb<Aly  wortb- 
less  for  the  pnrpoees  of  farming  for  whi<A 
the  defendant  purchased  the  land.  Hie 
amount  of  sncb  worthless  land  is  estimated 
by  the  vritDcsses  at  amounts  from  nothing, 
by  plaintiff's  witness,  to  16,  18,  20,  26,  26%, 
and  30  acres,  by  the  defendant's  witnesses. 
The  defendant  estimated  that  one-third  of 
the  tract  was  of  such  worthless  land.  Oth- 
ers of  defendant's  witnesses  estimated  18  to 
20  acres;  others,  20  acres;  still  others  as 
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much  as  30  acres  of  worthless  sterile,  bard, 
8llc&  lands.  No  witness  Introduced  by  the 
defendant  estimated  the  amount  <^  sach  land 
as  less  than  18  acres.  The  plaintiff,  testify- 
ing, did  not  admit  that  any  part  of  the  land 
is  sterile  or  slick  aoSL  He  testified  that 
it  is  all  good  prodnctlTe  aoO.  Be  admitted 
Uiat  barren  spots  an^ear  on  the  land,  the 
q»ot8  testified  to  tlie  defendant's  witnesses 
as  worthless  Blick  land,  bnt  be  asserted  that 
while  such  spots  occur,  they  are  caused 
from  defectlre  Irrigation,  cnltlvatioo,  and 
from  pasturing  cattle  on  tbe  land  at  a  time 
when  tbe  ground  was  wet  and  tbe  crop  of 
alfalfa  was  too  young  to  witbstand  such 
treatment  He  estimated  that  Uie  barren 
spots  would  aKregftte  about  16  acres,  but 
with  farmerlike  care,  Bach  spots  would  pro- 
duce to  the  same  »tatt  of  ferUUty  as  the 
other  concededly  fertile  portions  of  the  tract 

Tbe  plaintiff,  testl^ring  to  olber  mattets, 
denied  that  be  made  any  representations  at 
all  at  any  time  wltb  regard  to  the  matter  of 
slide,  bard  land  on  the  tract.  He  states  that 
tbe  subject  was  not  mentioned  at  any  time. 

Ibe  evidence  bitrodnced  by  tbe  plaintiff, 
bearing  upon  tbe  matter  irf  tbe  «xlst«ice  of 
sterile,  sUcAe  land  on  the  SO-aere  tract,  square- 
ly conflicts  with  the  evidence  Introduced  by 
the  defendant,  bearing  on  that  matter. 

The  defendant  In  rebuttal  Introduced  «vi- 
doioe  trading  to  show  that  tbe  land  while  In 
defttndant^a  possesslOD  bad  been  lereled,  plow- 
ed, seeded,  and  Irrigated  in  a  proper,  fiirraer- 
llke  manner,  and  stlU  fidled  to  produce  crops ; 
that  tbe  land  bad  not  been  unreasfflubly- 
pastured  and  thereby  been  damaged. 

Considerable  testbnony  was  introduced  In 
the  case  tending  to  diow  the  value  of  land 
in  tbe  vicinity.  Tb&  witnesses  fixed  as  the 
value  of  good  productive  land  in  that  vicinity, 
during  tbe  year  1918,  fn»n  flOO  per  acre  to 
$18S  per  acre;  One  witness  testified  that 
sudl  Ifand  was  worth  $100  per  acre.  Tbe 
plaintiff  testified  that  this  particular  tract 
of  land  in  bis  judgment  was  worth  $110  per 
acre.  The  various  witnesses  estimated  the 
value  ot  this  land  by  the  prices  paid  for  other 
land  in  the  vicinity  at  the  time  in  question. 
All  of  the  witnesses  agreed  that  slick  land, 
when  It  actually  occurs,  Is  absolute  worth- 
less for  the  purpose  of  fanning. 

Such  is  a  brief  summary  of  the  evidence 
before  the  Jnry  at  the  close  of  the  testimony. 

Tbe  court  Instructed  the  Jury  satisfactorily 
to  the  parties  with  regards  to  tbe  controvert- 
ed mattOB  of  fact  At  least,  no  assignment 
of  errorls  baaed  upon  sodi  oontrovarted  mat- 
tars. 

The  court  instructed  the  jury  regarding 
tbe  alleged  :telse  and  fraudulent  r^resenta- 
tlons  of  tbe  quali^  of  the  land  and  their 
duty  in  respect  to  such  matters.  Thereapon 
tbe  court  gave  the  following  Instruction,  of 
which  appelant  baa  not  oHnplalned: 

"If  yon  believe  from  all  of  the  evidence  the  al- 
leged representations  were  made  by  Woidey  to 


Locaraini;  that  the  saoie  were  fslse  when  made, 
and  were  such  representations  as  a  man  of  or* 
dinary  nrudttice  voold  rdy  upcm :  that  Wooley 
knew  tnem  to  be  false;  that  the  defendant 
Locaraini,  did  in  fact  rely  upon  (he  representa- 
tions, and  was  thereby  induced  to  purchase  tbt 
land  from  Wooley,  and  has  been  damaged  then- 
by,  then  tbe  defendant  shonld  be  allowed  sodi 
damages  as  be  may  have  aofCered." 

Tbe  court  followed  with  an  Instruction  ap- 
plying the  seme  rule  In  case  tbe  Jury  believed 
that  Wooley  bad  no  knowledge  of  tbe  facts 
represented  by  him.  bnt  claimed  to  know  tbe 
facts.  This  was  followed  by  an  instmctlon 
to  the  effect  that  tbe  proof  of  the  falsity  of  a 
material  representation  made  with  knowl- 
edge of  the  falsity,  and  with  tbe  intent  to  de- 
ceive the  defendant  and  that  defendant  was 
actually  deceived  thereby  to  bis  damage,  Jus- 
tifies a  recovery  by  tbe  defendant  There- 
upon tbe  court  instructed  the  Jnry  as  follows, 
of  which  complaint  is  made: 

"(1)  If  you  find  the  defendant  has  been  dam- 
aged, you  should  allow  htm  as  damages  that 
sum  which  will  represent  the  difference  between 
the  purchase  price  of  the  land  and  what  it  is 
actually  worth;  for  example,  if  yon  find  from 
the  evidence  (Wooley)  represented  there  was  no 
bard  spots  or  slick  land  on  the  place,  and  you 
0nd  all  the  other  facts  necessary  to  entitle  the 
defendant*  to  an  award  of  damaires,  as  explained 
in  these  instructions,  yon  tdiould  allow  the  de- 
fendant the  differ«ice  between  the  value  of  tlie 
land  purchased  and  tbe  inirdiase  price  ot  $110 
an  acre,  and  what  such  land  is  woctb  with 
hard  spots  or  slick  spots  diereoa. 

"09  If  you  find  the  defendant  has  suffered 
damages,  thai  yon  will  deduct  from  tbe  amoont 
of  his  damages  the  amount  ot  the  plaintiff's 
note  and  tbe  Interest  thereon  and  sums  due  him 
on  his  <wen  accounts,  and  return  a  verdict  for 
defendant  for  the  balanee  ot  amount** 

Hie  first  quoted  paragraph  is  said  to  be— 
"  *  *  *  erroneous  fbr  the  reason  that  It  does 
not  state  a  correct  measure  of  damages  and 
form  a  proper  basis  for  a  consideration  of  the 
evidence  by  the  Junr.  The  correct  measure  of 
damages  in  cases  of  dils  kind  is  tbe  difference 
between  the  value  of  the  land  at  the  time  of 
purchase,  If*  it  had  been  as  it  was  represented 
and  its  actual  value  at  that  time." 

[1 ,  t]  This  contention  cannot  be  allowed, 
for  two  reasons:  First,  because  tbe  plaintiff 
ne^ected  at  tbe  propw  time  to  request  a 
propCT  Instruction  setting  forth  the  true  rule 
of  the  measure  of  damages  as  be  understands 
that  rule;  and,  second,  because  tbe  plaintiff 
alleged  in  bis  reply  to  defendant's  counter- 
claim: 

"  •  •  •  That  said  land  sold  bv  plaintiff  to 
defendant  was,  at  the  time  of  said  sale,  in  ev- 
ery respect,  of  tbe  quality  and  in  the  condition 
in  which  the  same  was  represented  liy  tdaintiff 
to  be.  and  that  the  same  was  of  the  Tanw  paid 
therefor  by  defendant" 

Tbe  plaintiff  is  tiier^  ^mdnded  from 
contending  that  the  price  paid  for  the  land 
was  other  than  the  actual  value  of  jbe  land 
at  the  fiUne  of  tbe  sale,  and  the  actual  value 
If  it  was  as  represented.  Whether  tbe  land 
was  of  a  value  less  tban  the  purchase  price 
was  tbe  issue  on  trial.  If  found  to  be  of  a 
less  value,  then  the  measure  of  damages  was 
the  difference  between  the  actual  value  as 
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fooDd  and  tbe  actual  value  It  waa  represent- 
ed to  be  as  represented  by  the  pun±iase  price 
paid  fbr  the  land.  Thla  la  the  rule  the  Jury 
were  instructed  to  follow,  and  la  the  correct 
rale  of  damages  under  the  pleadings  in  this 
case. 

An  scamlnatlon  of  the  verdict  of  the  }nr> 
will  disclose,  however,  that  the  damages 
found  for  the  defendant  are  not  measured 
by  .the  rule  as  given  by  the  court.  Under 
the  evidence,  the  plaintiff  attempted  to  show 
that  the  land  was  worth  $110,  and  was  cheap 
at  that  price.  Other  witnesses  testified  that 
land  In  the  vldnlty,  In  1913,  sold  at  prices 
ranging  frcan  (100  to  (135  per  acre.  We 
have  above  mentioned  the  evidence  fixing 
the  amount  of  sterile  land  in  the  tract  from 
nothing  to  as  much  as  30  acres.  Tbe  jury 
evidently  believed  that  the  tract  contained 
some  sterile  land.  They  evidently  believed 
that  the  reuon  the  spots  in  the  land  do  not 
produce  crops  is  that  such  spots  are  sterile 
Bpots  as  claimed  the  defendant ;  that  the 
amount  in  the  aggregate  of  such  spots  is  IS 
acres.  The  plaihtlff  conditionally  estimates 
the  barren  spots  on  the  land  at  15  acres, 
nie  iory  were  fully  Justified  In  finding,  if 
th^  did  find,  that  the  barren  qiots  are 
sterile  worthless  land,  and  such  land 
amounts  In  flw  aggregate  to  16  acresw 

AatpiTfitng  that  the  Jury  so  found  as  a 
fact  that  15  acres  are  wottbless,  then,  fol- 
lowing Oe  rale  tliey  were  Insbnicted  by  the 
court  to  follow,  in  measuring  flie  danuiges, 
via.  to  find  the  difference  between  the  pur- 
duun  price,  $8300  and  what  It  ia  actoally 
worth,  they  evld»itl7  toond  that  IB  acres 
an  admittedly  worthless.  Then  the  land 
was  actually  worth  98,800,  less  the  purchase 
ixioe  ot  15  acres,  -vis.  |l,aS0,  the  amount  of 
the  damages  under  tbe  role  given. 

Tbm  rale  contended  for  by  tbe  appellant, 
vis,  to  find  tbe  difference  betwen  the  value 
of  the  land  at  the  time  of  purchase,  if  it 
had  been  as  It  was  represented,  and  its  ac- 
tual value  at  that  tlm^  it  ax^tlled.  would 
bring  what  result?  Tba  plaintiff  having  al- 
lied that  the  land  was  actually  worth  the 
price  paid  for  It,  $8,800,  such  Is  the  value  of 
the  land  at  tbe  time  of  purchase  If  it  had 
been  as  it  was  represented.  What  was  its 
actual  value  at  that  time?  Assuming  that 
the  Jury  found  that  16  acres  of  the  laud  were 
worthless,  then  the  value  of  the  66  remain- 
ing acres  of  land  is  as  it  was  represented  to 
be,  and  worth  the  amount  of  f  110  per  acre 
paid  for  it  because  plaintiff  alleges  the  land 
was  of  that  value.  Oonaeqnently  the  66 
acres  of  land  was-  actually  worth  $7,150. 
Tbe  difference  between  tbe  value  of  the  land 
at  tbe  time  of  the  purdiaae,  if  It  had  been 
as  It  was  represented  to  be,  that  Is,  the  dif- 
ference between  $8,800  and  Its  actual  value 
at  the  time,  vis.  $7,150,  is  the  sum  of  $1,660, 
the  Idratlcal  amount  of  damages  produced 
from  the  role  glTtt  1^  tbe  coort,  because  tbe 


pleadings  of  the  plaintiff  fix  the  actual  value 
of  the  laud  at  the  purchase  price,  and  the 
court  by  Its  rule  fixes  the  same  sum,  not 
as  the  actual  value  of  the  land,  but  as  the 
purchase  price  paid  for  the  land,  which  Is 
the  same  thing.  Consequently,  the  effect  of 
the. rule  given,  and  the  rule  contended  for 
by  appellant,  Is  Identical  upon  the  same  as- 
sumed facta,  under  plaintiff's  pleadings  and 
evidence  of  value. 

Either  rule  followed  by  the  Jury,  after 
finding  the  amount  of  tbe  sterile  worthless 
land  to  be  16  acres  would  have  produced  a 
verdict  for  the  defendant  of  $1,660  as  his 
damages.  But  the  Jury  eridraitly  followed 
neither  rule,  for  the  reason  they  found  the 
defendant  was  damaged  in  the  sum  of  $1,- 
286.  In  order  to  have  reached  this  exact 
sum,  and  also  to  have  foimd  that  15  acres  of 
the  land  were  worthless,  they  evidently 
found  that  land  of  the  character  this  land 
was  represented  to  be  in  the  vicinity  where 
this  land  is  located  was  actually  worth  more 
than  $110  per  acre;  that  such  land  was  ac- 
tually worth  $115.60  per  acre  as  some  of  the 
witnesses  testified;  consequently  'that  60 
acres  of  land  was  of  the  character  as  rep- 
resented, and  was  therefore  worth  $116.60 
per  acre,  or  $7,614;  that  the  15  acres  of 
land  was  worthless,  but  that  defendant  was 
not  Injured  to  the  full  extent  of  the  sum  he 
actually  i>ald  for  the  16  worthless  acres  ,  of 
land,  but  that  he  was  injured  in  a  sum  equal . 
to  the  difference  between  the  amount  he  paid 
for  the  whole  tract,  having  bought  at  a 
bargain,  and  the  sum  the.  land  which  was  of 
the  character  It  was  represented  to  be  was 
actually  worth  at  the  time,  or  a  difference 
between  $8,800,  the  purchase  price  paid,  and 
$7,514,  the  actual  value  of  the  land  at  the 
time.  Tlz.  $1,286.  Hence  tbe  jury  found  ttiat 
the  actual  value  of  land  in  the  ridnlty  of 
this  land,  of  tbe  quality  the  plaintiff  repre- 
sented it  to  be,  was  actually  worth  more 
than  the  purchase  price  agreed  upon  by  the 
parties,  and  actually  worth  more  than  plain- 
tiff contended  for  It.  And  because  defmdant 
did  not  pay  the  full  worth  for  65  acres  of 
such  land,  his  injury  by  reason  of  paying 
$110  per  acre  for  16  acres  of  worthless  land 
only  amounted  to  the  difference  between  the 
sum  he  paid  less  than  the  ac^al  value  of  tbe 
66  acres  of  the  character  of  land  represented 
to  him  he  was  buying  and  the  price  paid  for 
the  worthless  land.  In  other  words,  be  paid 
$1,650  for  15  acres  of  worthless  land.  He 
paid  $7,150  for  66  acres  of  land  worth  $7,614. 
Hence  he  paid  $364  less  for  the  66  acres  of 
land  than  such  land  was  actually  worth. 
Therefore  he  was  benefited  in  that  respect  to 
the  amount  of  $364,  and  damaged  to  the 
amount  of  $1,650,  by  reason  of  the  worthless 
16  acres  of  land.  He  suffered  actual  dam- 
ages, to  the  amount  equal  to  the  difference 
between  the  sum  he  was  Injured,  vis.  $1,650, 
and  the  snm  he  was  benefited,  vli.  $364,  or 
in  the  mm  ot  $1,286. 
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Thereby  a  rnle  Is  followed  by  which  the 
Jury  ascertained  the  dlfiterence  between  the 
actual  ralue  of  the  laud  at  the  time  of  the 
sale  and  the  value  of  the  land  had  it  been 
as  It  was  represented  to  be,  which  not  only 
ignores  the  court's  instructions  and  the  plain- 
tiff's all^atlons  of  value,  but  Is  the  rule  that 
is  approved,  and  here  Insisted  upon,  by  the 
appellant,  notwlthstandinff  the  allegations  of 
his  reply,  which  would  have  made  the  strict 
application  of  the  rule  to  his  disadvantage. 

[3]  I  can  find  no  lnjui7  resulting  from  an 
Inatnictlon  given  which  was'not  followed  by 
the  Jury.  And  the  Jury  evidently  did  not 
follow  the  Instruction  the  court  gave  in  this 
respect,  but  did  follow  a  rule  In  measuring 
the  damages  which  was  just  and  equitable 
both  to  the  plaintiff  and  the  defendant  and 
gave  neither  the  benefit  of  a  bargain.  The 
instruction  complained  of  la  without  Injury 
to  the  appellant's  rights,,  and  was  therefore 
harmless. 

[4]  The  second  paragraph  of  the  Instruo- 
tlon,  quoted,  Is  complained  of  as  prejudicial 
"for  the. reason  that  it  is  a  direct  charge  to 
the  Jury  to  find  some  sum  for  the  defendant 
in  excess  of  the  amount  admitted  to  be  owing 
to  the  plaintiff  In  the  event  the  Jury  should 
find  that  the  defendant  had  suffered  any 
damages  whatsoever."  The  language  of  the 
Instrudion  permits  of  audi  an  understanding 
of  Its  meaning.  Tlie  language  used  la  as 
follows: 

"If  you  find  the  defendant  has  satFn-ed  dam- 
afee,  then  you  will  deduct  bom  the  amount  of 
hiM  damages,  the  amount  of  the  plaintifTs  note, 
and  the  interest  thereon  and  sums  due  him  on 
his  open  accounts,  and  return  a  verdict  for  d»* 
fendant  ior  the  balance  of  amount." 

The  verdict  of  the  Jury  on  Its  foce  specially 
sets  fortb  that  the  Jury  finds  that  the  de- 
ffflidant  has  been  damaged  In  the  sum  of  $1,- 
286,  from  which  sum  the  Jury  deducts  fl,171 
as  the  total  amount  of  the  plaintiff's  claim. 
How  could  such  instruction,  here  complained 
0^  conceding  that  it  Is  erroneous,  have  re- 
sulted to  appellant's  prejudice,  when  the  face 
oif  the  verdict  gives  to  the  plaintiff  credit 
against  the  damages  found  for  the  defendant, 
to  the  fall  amount  claimed  by  the  plaintiff, 
and  $1  additional?  If  a  reversal  of  the  Judg- 
ment should  be  ordered  In  such  drcum- 
^ttances,  such  reversal  would  be  granted  be- 
cause of  a  clear  technical  error,  wbi<A  on 
Its  face  actually  wrought  no  injury.  Rever- 
sals for  such  reasons  should  not  be  granted 
as  of  right,  and  this  court  ought  not  grant  a 
reversal  in  siich  case  for  the  further  reason 
the  Constitution  prohibits  the  reversal  of  a 
Judgment  for  teclinical  errors  In  pleadings 
and  proceedings  when  upon  the  whole  case 
Justice  has  been  done.  Such  appears  to  be 
the  situation  presented  by  this  record. 

Other  alleged  errors  are  assigned,  but  upon 
consldfmtidu  no  reversible  error  appears  In 


the  record  for  which  reason  a  dlscasdon  Is 
of  no  benefit  and  will  be  omitted. 

I  find  no  reversible  error  in  the  record. 

The  Judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  BOSS.  J,  concur 
la  the  JndgnwDL 


BASHARA  T.  STATR    (No.  A-S80<U 
(Orimlnal  Court  of  Appeals  of  OUahoma. 
April  26,  1917.) 

(SyUahua  Ay  ike  Court.) 

1.  GaiuiNAL  Law  «»761(Q— InsTBDcnON— 
Assuumoir  as  to  Psotocation  of  Dim- 

The  court  inatructed  tiie  Jury  as  foUows: 
Tou  are  further  Instructed,  gentlemen  of  the 
jury,  that  while  the  law  nermits  a  person  to 
defend  himself  or  his  wife  against  real  or  ap- 
parent danger,  nch  is  defensive  and  not  of- 
fensive; and  therefore  y,ou  are  instructed  that 
a  person  under  the  law  cannot  arm  himself  and 
Invite  and  provoke  a  difficnlty,  and  thereupon 
assault  and  slay  bis  adversary,  and  Invoke  the 
right  of  self-defense.  And  you  are  iostrocted, 
gentlemen  of  the  Jury,  if  you  believe  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt 
that  this  defendant  armed  himself  with  a  rifla 
and  sought  the  deceased,  either  acthig  alona 
or  m  conjunction  with  his  wife,  for  the  purpose 
of  provoking  or  engaging  in  a  difficnlty  with 
the  deceased,  and  in  furtherance  of  any  such  de- 
sign between  hnsband  and  wife  either  husband 
or  wife  invoke  and  provoke  a  difficulty  with 
the  deceased,  and  thereupon  the  defendant  shot 
and  killed  the  deceased,  uien  the  defendant  can- 
not invoke  the  right  of  self-defense."  JBeld, 
that  the  foregoing  instruction  does  not  assume 
that  the  appdlant  Invited  or  provoked  a  difficul- 
ty with  the  deceased. 

CEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1781.] 

2.  HomoiDs.  ^asOOO^)— InsTsncmm— SjBur- 

DbFENSB  —  PBOTOOAXIOII  of  DzTFICUEiTT  — 

Evidence. 

Evidence  examined,  and  held  sufficient  to 
authorize  the  trial  court  to  give  the  aforesaid 
instruction  in  this  case. 
[Ed.  Note.— For  other  eaaaa,  see  Homicidsi 

Cent.  Dig.  1  622.] 

3.  Cbiuinai.  Law  ^=»1088(^— Habulbss  Gb- 

BOE— Ih  eTHCCTION . 

Where  no  objection  Is  made  or  exception 
taken  to  the  giving  of  an  instruction  at  the  time 
it  is  given,  and  said  instruction  is  partially  er- 
roneous, the  giving  of  said  instruction  is  not  re- 
versible error,  unless  some  couatitutional  or  cz- 

Eress  statutory  right  of  the  defendant  has  been 
traded. 

[Ed.  Note.— For  other  casesi  sea  Criminal 
Law,  Cent  Dig.  1  2646.] 

Appeal  from  District  Court,  Orady  County ; 
Frank  M.  Bailey,  Judge. 

Charles  Baahara  was  convicted  of  man- 
slaughter in  the  flrat  decree,  and  he  anwala, 

Affirmed. 

The  appellant,  Charlie  Barbara,  was  a  mer- 
chant  in  the  town  of  Tuttle,  OkL  His  place 
of  business  was  located  on  the  north  side  of 
Main  street.  The  deceased,  Selby,  was  en- 
gaged in  the  real  estate  business  In  said 
town,  and  his  place  of  business  was  situat- 
ed Just  east  of  Bashara's  store.  There  was 
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an  open  gpace  about  IS  Indies  wide  between 
the  bnlldlngB  occupied      these  partle^.  In 
wlDdy  weather  a  conaiderable  amount  of 
trash  blew  into  this  space,  and  Selby  went 
to  Bashara  and  got  permission  to  place  some 
upright  planks  across  this  opening.  Some 
time  later  Bashara  became  angry  at  the 
manner  In  which  he  claimed  Selby  was  ns- 
ing  this  place  between  the  bnlldli^  tOaim- 
Ing  that  the  manner  of  Its  use.  was  very 
annoyli«  to  Um  and  hUa  ftmUy.  After  that 
these  planks-  were  torn  down,  and  on  the 
morning  of  this  occurren<^  they  were  fonn<l 
In  the  street  in  front  of  the  premises.  Sdby 
and  his  partner,  Steward,  got  the  planks  and 
nailed  them  between  the  opening  again.  Im- 
mediately thereafter  Bashara  came  out  and 
tore  them  down  and  threw  them  back  Into 
the  street    Again  tliey  were  nailed  np  by 
Selhy,  and  thereafter  Bashara  went  to  see  a 
justice  of  the  peace  about  it,  bat  the  Jn»> 
tice  refused  to  do  anything,  and  Bashara  re- 
turned home,  informing  his  wife  of  liiat  ftict. 
Immediately  Mr&  Basluira  told  her  husband 
that  she  wo>aId  tear  the  plimks  down  if  they 
had  to  be  torn  down.   This  was  agreeable 
to  Bashara,  and  Mrs.  Bashara  then  proceed- 
ed to  attempt  to  tear  the  planks  down  with 
her  bands.  While  she  was  making  this  at* 
tempt  Selbgr  stepped  ont  la  fnmt  of  hla  build- 
ing and  admonished  her  not  to  tear  the 
planks  down ;  that  If  they  were  on  her  prem- 
ises, he  would  tear  them  down  himself.  Ifrs. 
Bashara  remarked  that  she  did  not  propose 
to  have  that  apBce  osed  for  the  purjmse  for 
wUch  it  had  been  used,  and  that  she  intend- 
ed to  tear  those  j^anks  down.  She  then  pro- 
ceeded to  go  to  a  Uttls  building  in  the  rear 
of  lier-stwe  to  get  an  axe,  and  she  bmne- 
diately  returned  with  the  axe  and  ocanmenc- 
ed  to  knock  the  planks  down.  Selby  still  ad- 
monished her  to  leave  the  planks  alone,  and, 
according  to  the  witnesses  for  the  defendant, 
laid  his  left  hand  npon  her  and  pushed  her 
back  and  away  frcHn  the  planks.  According 
to  the  witnesses  for  the  state  Selby  never 
touched  her.   About  this  time  the  appellant 
appeared  upon  the  scene  at  the  west  end  of 
his  store  building.   He  says  that  he  told  his 
wife  not  to  let  Selby  hurt  her ;  that  at  that 
time  Seltiy  was  pushing  her  with  his  hand ; 
that  he  thon^t  Selby  Intended  to  hart  her; 
that  Selby's  attention  was  attracted  to  him, 
and  he  immediately  remarked,  "Yon  — — , 
  coward,  why  don't  you  come  and  re- 
move these  planks?"    Selby  was  wearing  a 
knit  sweater  which  was  entirely  buttoned  np 
In  front   At  this  remark  the  defendant  says 
he  stepped  back  Into  a  little  building  occu- 
pied by  him  as  a  dining  room  and  kitchen 
Just  to  the  west  of  his  store  building,  and 
procured  his  Winchester  rifle.  Immediately 
retamlng.  When  he  returned  he  says  Selby 

made  the  remark,  "Ton  ,  eow- 

nrd,  I  will  plug  yon  one,**  and  accompanied 
this  remark  with  a  motion  oi  his  right  hand 
to  bis  breast;  tHat  therfinpon  he  levied  bis 


rifle  upon  him  and  flred  the  fatal  shot ;  that 
when  he  flred  Selby  had  his  hand  inside  rt 
his  sweater,  and  was  attempting  to  with- 
draw something  from  It  and  that  be  saw 
something  move  around  that  looked  ta  him 
like  a  balL  The  witnesses  for  the  state  tes- 
tifying that  at  the  time  Selby  was  shot  he 
was  making  no  attemiH:  whatever  to  draw  a 
gun  or  to  make  any  other  demonstrftUon  of 
violence  toward  this  apidicant ;  that  the  ap- 
pellant stepped  ont  from  the  west  side  of 
his  bnlldlng  and  told  his  wife  to  stand  back, 
and  that  she  stood  bade  against  the  wall  of 
the  building,  and  that  the  appellant  imme- 
diate flred  the  fatal  shot;  that  at  that 
time  Selby  was  standli^  on  his  own  pordi 
merely  admonishing  Mrs.  Bashara  not  to  re- 
move the  planks.  He  reeled  to  the  rear  and 
teU  dead  tuat  inside  of  the  front  door  of  blf 
office.  After  his  death  an  automaUe  six- 
shooter  was  found  buttoned  up  under  his 
sweater.  Several  witnesses  testified  on  re- 
buttal for  the  state  that  a  short  time  after 
the  killing  the  appellant  said,  In  exptalnlng 
the  homicide,  that  at  the  time  he  shot  the 
deceased  he  was  making  a  motion  with  his 
right  hand  toward  bis  hip  pocket  This  oc- 
curred in  Chlckoaha  while  he  was  In  the  cus- 
tody of  the  sheriff,  it  is  evident  that  ac- 
cording to  the  testimony  of  the  witnesses 
for  the  state  the  crime  committed  here  was 
mnnler.  The  evidence  on  the  part  of  the 
defendant  tends  to  sustain  bis  plea  of  sAlf- 
defense.  The  parties  to  the  transaction  bad 
had  some  minor  difficulties  prior  thereto,  but 
nothing  of  a  a^lous  nature.  Oertaln  evl- 
deaoh  was  Introduced  tending  to  show  that 
the  deceased  had  on  one  or  two  occasions 
threatened  the  appellant.  The  Jury  found 
the  an;>eUant  guilty  ot  manslaughter  In  the 
first  degree,  and  sentotoed  blm  to  imprison- 
ment in  tba  penitentiary  for  a  term  of  10 
years.  From  this  Judgment  of  conviction  an 
aEV>eal  was  taken  to  this  coort. 

Barefoot  &  Carmlchael,  Bond,  Melton  ft 
Melton,  and  B.  E.  Riddle,  all  of  Chlckasha, 
for  plalntltr  in  error.  S.  P.  Freellng,  Atty. 
Gen.,  and  R.  McMillan,  Ass't  Atty.  Oeu.,  for 
the  State. 

MATSON,  J.  (after  stating  the  facts  as 
above),  [t]  The  only  alleged  errors  relied 
upon  for  reversal  in  this  case  are  the  giving 
of  certain  instructions,  the  first  of  whicih  is 
Instruction  No.  IS,  to  which  Instruction  obJe& 
tlon  was  made  and  exception  taken  at  the 
time  of  Its  ^vlng,  and  which  Instruction  is 
as  follows: 

"You  are  further  instructed,  gentlemw  of  the 
jur7,  that  while  the  law  permits  a  person  to  de- 
fend himself  or  his  wife  [if;afnst  real  or  appar- 
ent danger,  such  is  defensive  and  not  offensive ; 
and  therefore  you  are  iaatructecl  tkat  a  person 
under  the  law  cannot  arm  himself  and  iuntftand 
provoke  a  difficulty,  and  thereupon  assault  and 
slay  his  adversary,  and  Invoke  the  right  of  self- 
defense.  And  you  are  Instructed,  sentJemen  of 
the  jury,  if  you  believe  from  the  evidence  io  this 
case  beyond  a  reawntable  doubt  that  this  de- 
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{endant  armed  hinuelf  with  a  ride  aod  aooglit 

the  deceaaed,  either  actfng  alone  or  in  conjunc- 
tion with  his  wife,  for  the  pnrpoae  of  provokinf; 
or  engaging  in  a  difficulty  with  the  deceaaed, 
and  in  fartnerance  of  any  mcb  deaign  between 
husband  end  wife,  either  husband  or  wife  in- 
voke dnd  provoke  a  difficulty  with  the  deceaaed, 
and  thereupon  the  defendant  shot  and  killed  the 
deceased,  then  the  defendant  cannot  Invoke  the 
right  of  self-defense." 

The  coutentions  of  counsel  for  appellant 
tliat  this  Infitniction  Is  erroneooa  are  as  fol- 
lows: 

"The  court  clearly  In  this  last  laivaage  as- 
snmes  without  suffictoit  testimony,  which  p^t 
was  controverted,  that  the  defendant,  to  carry 
out  the  design  which  he  had  formed  to  slay  the 
deceased,  and  in  furtherance  of  such  design  and 
oon^piracr  between  him  and  his  wife)  invited  or 
provoked  a  difficulty,  etc.  If  there  were  any 
testimony  tending  to  show  a  collusion  or  ccmspir- 
acT  between  the  defendant  and  his  wife,  cer- 
tainly the  jury  dionld  have  been  permittBd  to 
have  passed  ai>on'and  determined  tnat  Isaue." 

"The  court  in  the  case  at  bar.  In  giving  the  in- 
struction complained  of,  very  stroiuly  intimates 
a  con^iira^  or  coUu«i«i  between  tbe  defendant 
and  hu  win  to  provoke  a  difficulty  with  the  de- 
ceased tor  the  purpose  of  slaying  him.  We 
doubt  if  there  is  sufficient  testimony  in  tiie  reo- 
ord  warranting  the  court  to  charge  upon  an  is* 
sue  of  conspiracy  by  and  between  the  defendant 
and  his  wife;  but  if  there  be  such  teotimcmy, 
certainly  a  jury  should  have  been  permitted  to 
determine  this  Issue ;  and  the  detrunent  to  the 
defendant  by  the  court's  aasunrfng  neb  atato  of 
facts  cannot  be  calculated." 

We  cannot  agree  wltli  these  contoitiona. 
First,  said  Instruction  does  not  assume  that 
the  defaidant  Invited  or  inoroked  a  dliBcul- 
ty.  The  instmctlon  aaBomea  nothliw.  It 
wm  be  noted  that  the  ooort  Uutropted  the 
jtuy  Hat  it  th^  bcdleved  beyond  a  nuna- 
abto  dcnbt  from  the  erldoiee  that  the  de- 
fendant armed  himaelf  and  eongbt  tbe  de- 
ceased, either  acting  al(me  or  In  conjmwtlon 
wlUi  blB  wUiBk  for  tbe  purpon  ct  ptoviAlng 
or  engaging  In  a  dUBcnlty  with  (he  deceased, 
and  In  tnrthwanoe  oi  anj  such  deiign  dtd 
prorofce  a  difBcidty  wtth  Qie  deceased,  and 
thereapra  killed  hlu,  tben  tbe  defoidant 
coold  not  lnv<Ae  tbe  right  .  oC  selMeCeiise. 
Tbe  clause,  "If  70a  bdUere  from  Oie  erldanoe 
b^nid  a  reasonable  doubt,"  qnalilles  eray- 
thing  that  follows  It  tai  Uie  amtence.  HblB 
was  a  anrect  ezpositton  of  tbe  law,  as  this 
court  has  repeatedly  held  In  the  fc^wlng 
cases:  Montry  v.  State,  9  Okl.  Or.  «23,  182 
Pac.  91B;  Kooaer  r.  State^  7  OkL  Or.  386. 123 
Pac.  504;  RcHlenv.  State,  70kl.  «73,  12S 
Pac.  1087. 

But  It  Is  ocmtoided  that  tbe  cmirt  should 
have  gone  fartho-  and  instructed  the  law  to 
be  that,  If  after  any  such  design  on  the  part 
of  the  defendant  to  seek  the  deceased  for 
the  purpose  of  engaging  in  a  dlflBcuIty  he 
abandoned  such  design  and  then  thereaft- 
er his  life  was  put  in  immediate  danger,  he 
would  have  the  right  to  defend  himself. 
The  court  Is  only  required  to  instmet  up- 
on the  law  as  applicable  to  the  facts.  In  this 
case  there  was  not  a  syllable  of  evld^ce 
falling  froqa  the  Hps  of  any  vrltness  on  either 
aide  that  there  was  any  withdrawal  from. 


this  conflict  on  the  part  of  tjils  appellant. 
Aa  we  view  the  evidence,  from  his  own  tes- 
timony, the  appellant  is  at  least  guilty  of 
manslaughter  in  the  first  degree.  Tbe  tes- 
timony of  bis  wife  would  also  corroborate 
this  view.  Tbe  testimony  of  the  only  other 
witness  for  the  def^dant  does  not  show  a 
Justification  or  excuse  tor  the  faomidde. 

in  As  to  the  further  contention  that  the 
foregoing  instruction  Is  not  warranted  by 
sufficient  testimony  in  the  record,  we  con- 
clude that  this  contention  is  not  meritorious. 
We  have  carefully  examined  this  record  and 
reach  the  conclusion  that  the  acts  and  con- 
duct of  the  appellant  and  his  wife  on  the  oc- 
casion of  this  homicide  dlatdosed  a  state  of 
facts  which  fully  authorized  the  giving  of 
this  instruction.  Considered  then,  from  all 
the  angles  complained  of,  we  are  of  the  opin- 
ion tiiat  the  trial  court  did  not  err  In  giv- 
ing the  aforesaid  Inatmctlfm  <m  tbe  law  of 
self-defense. 

[I]  It  Is  also  contended  that  the  court 
erred  in  glrlng  Instruction  Na  19.  as  fol* 
lows: 

"Bvldence  has  been  offered  la  this  case,  gen- 
tlemen of  the  jury,  relative  to  certain  previous 
difflcultieB  and  threats,  and  certain  opprobrious 
epithets  alleged  to  have  been  used  by  the  deceas- 
ed aa  against  the  defendant  Ton  are  in8t^ue^ 
ed  that  even  though  you  should  believe  from 
the  evidence  that  the  deceased  used  such  epi- 
thets and  engaged  with  tbe  defendant  in  previ- 
ous difficulties,  such  previous  difficulties  nor 
epithets  cannot  serve  as  a  Justification  or  de- 
fense in  this  case,  unless  you  should  find  the 
defendant  justifiable  and  excusable  in  doing 
what  he  did  under  tbe  evidence  and  the  instruc- 
titms  gtren  yon  in  this  cBaa." 

An  examination  of  the  record  dlsdoees 
that  no  objection  was  made  or  exception  tak- 
en to  the  giving  of  this  InstmetUm.  In  tbe 
absence  of  any  wadh  objectlcn  or  exceptton. 
an  erroneous  instruction  could  not  be  ground 
tor  reversal  unless  ftrndamentally  wrong. 
The  InstmcdwiB  are  to  be  oonstdorad  as  a 
whole,  and  we  Hud  that  In  tbia  case  tile 
court,  1^  instmctlui  No.  17,  fully  Informed 
the  Jury  relative  to  threats  and  former  dif- 
ficulties. In  Instruction  No.  17  the  conrt^ 
among  other  tilings,  said  that  such  threats 
were  competent  for  consideratloo  by  tbe  Ju- 
ry, together  with  all  the  other  facts  and  cir- 
cumstances In  the  case,  "in  determining  the 
guilt  or  Innocence  of  this  defendant"  Con- 
sidered as  a  whole,  and  In  view  of  the  fkct 
that  the  defendant  under  Ms  own  testimony 
and  that  of  his  witnesses  is  at  least  guilty  of 
manslaughter  In  the  first  d^rree,  this  court 
cannot  say  that  there  was  prejudice  in  the 
giving  of  this  instruction,  which  counsel  for 
the  defendant  did  not  see  fit  to  object  to  at 
tbe  time.  It  Is  the  duty  of  counsel  to  call 
the  trial  court's  attratlon  to  alleged  errors 
in  instructions,  in  order  that  he  may  have 
an  opportunity  to  correct  them ;  and,  where 
this  Is  not  done,  this  court  has  repeatedly' 
held  that  <Hily  such  errors  In  the  Instruc- 
tions as  directly  ccmfllct  with  tbe  OHUtltu- 
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dotuti  and  plain  statutory  rights  of  the  de- 
fendant will  be  craisidered. 

Upon  an  examination  of  the  entire  record 
we  find  no  emv  prejndldal  to  the  appellant* 
and  the  Judgment  is  aooordktifly  afflimed. 


DOTIiB,  P. 
cur. 


and  ABHSTBONO,  eon- 


WEST  V.  STATE.    (No.  A-242tt.)*  ■ 
(Criminal  Oourt  of  Appeals  ot  OUahMna. 
April  26.  1»17^ 

(BvllabuM  Jnf  iha  Oouri.) 

1.  WlTITBaSES    «S»52(7)  —  COMPBTBKCT— WiFl 
AOAINBT  HUBBAND. 

In  a  prosecution  a^rainat  a  husband  for  will- 
ful and  corrupt  perjury  in  making  a  false  af- 
fidavit in  a  Riut  for  divorce  against  bis  wife  in 
order  to  obtain  service  of  sammons  by  pabtica< 
tion  as  required  by  the  statutes  of  tills  state, 
the  wife  is  a  competent  witness  for  the  state  on 
the  trial  of  sudi  criminal  prosecutiMi. 

[Ed.  Note.— For  other  caaea,  ase  Witneaaoa, 
Cent.  Dig.  H  132-1340 

2.  Cbiuiitjul  Law  «s9824(D— Hauouess  Bb- 

R0»— iNSnUCnoKB— PENAI.Tr. 

'  Where  the  statute  fixes  tbe  maximum  pon- 
isbment  for  a  crime,  but  fails  to  provide  a  def- 
inite minimum  pnnisbment  therefor,  and  tbe 
court  instructs  toe  jury  aa  to  punishment  prac- 
tically in  tbe  language  of  tlie  statute,  and  no 
more  definite  instruction  as  to  tbe  minimum 
term  of  imprieonment  la  requested  by  counsel 
for  the  defendant,  the  giving  of  sudii  instruction 
in  the  absence  of  aocb  reqnest  la  not  prejudicial 
error. 

[Ed.  Notsw— Vor  other  cases,  see  Orimiaal 
Law,  Cent  Dig.  H  1896,  2001.] 

3.  CnonnAi.  L<aw  «E»118e(l)— Habhum  Eb- 
BOB — iKBTBuonoiro. 

Mere  technical  objections  to  the  wording  of 
the  court's  instructloDS  do  not  meet  with  the 
Esvor  of  this  court.  The  judgment  of  convic- 
tion will  not  be  reversed  on  tbe  ground  of  mis- 
direction of  tbe  jury  unless  in  the  ooinion  of 
this  court,  after  the  examination  of  the  entire 
record,  it  appears  that  the  error  complained  of 
has  probably  resulted  In  a  miscarriage  of  jus- 
tice or  constitutes  a  substantial  vi<dation  <n  a 
conatttational  or  atatutory  right  of  the  defend- 
ant. 

[Bd.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  H  821B-3217r8219.  8280] 

Appeal  from  District  Ooart,  Oklahoma 
CooDty ;  Oeoi^  W.  C^rk,  Judge. 

Roy  T.  W«rt  was  convicted  of  perjury,  and 
he  appeals.  Affirmed. 

Pruiett,  SdI^  &  Tripp,  of  Oklahoma  CHty, 
for  plaintiff  In  error.  S.  F.  Freellng^  Atty. 
Geo.,  and  B.  McMillan,  Aaat  Atty.  Ool,  for 
the  State. 

MATSON,  J.  TbiB  was  a  prosecntlon 
agaln&t  the  appellant  lodged  In  the  district 
court  of  Oklahoma  county  charging  him  with 
the  crime  of  perjury.  In  that  In  said  court, 
In  an  action  which  the  appellant  had  then 
pending  against  his  wife,  Rhode  A.  West,  for 
divorce,  the  said  appellant  filed  a  false  affi- 
davit in  order  to  procure  constructive  serv- 
ice of  sommons  upon  the  said  Bhoda  A  West 
by  publication,  tbe  Informatltm  In  snbstance 


allegtng  that  the  said  affidavit  was  false,  and 
that  the  said  defendant  at  the  time  knew 
that  It  was  false,  and  that  the  same  was  filed 
In  said  divorce  proceeding  for  the  purpose  of 
procuring  service  of  summons  by  publica- 
tion ;  the  material  allegations  contained  in 
said  affidavit  so  filed  being  as  follows: 

rrbat  the  said  d^dant  did  not  know  wheth- 
er said  Bhoda  A.  West  was  at  the  time  in  ths 
state  <^  OUahoma;  that  the  last  time  be  had 
heard  of  her  was  about  18  months  prior  thereto, 
and  at  that  time  the  ssid  Bhoda  A.  West  was 
in  St  Louis,  in  the  state  of  Missouri ;  that  he 
was  unable  to  procure  service  of  summons  upon 
the  said  Bhoda  A.  West  within  the  state  of 
Oklahoma  for  the  reason  that  be  did  not  know 
her  whereabouts;  and  that  her  whereabouts 
could  not  be  ascertained  by  any  means  within 
his  control." 

The  state  clearly  established  upon  the  trial 
every  material  allegatltm  of  the  oftense.  The 
only  testimony  introduced  on  behalf  of  the 
defendant  was  as  to  his  previous  good  repu- 
tation for  truth  and  as  a  law-abiding  dtl- 
tm. 

Two  alleged  errors  are  called  to  the  atten- 
tion of  this  court  by  reason  of  which  counsel 
for  appellant  dalm  that  this  Judgment  slionld 
be  reversed:  First,  that  the  court  erred  In 
admitting  the  testimony  of  Rhoda  A  West 
the  wife  of  appellant  over  bis  objection  and 
exception ;  second,  that  the  conrt  erred  In 
failing  to  Instruct  the  Jury  as  to  the  mini- 
mum punishment  which  oould  be  inflicted 
for  said  offense. 
Section  5882,  Revised  Laws  1910,  provides: 
"Except  as  otherwise  iirovided  in  this  and 
tbe  following  chapter,  tbe  rules  of  evidence  in 
civil  cases  are  applicsble  also  in  criminal  cases: 
Provided,  however,  that  neither  husband  nor 
wife  shall  in  any  case  bo  a  witness  against  the 
other  except  in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other,  but 
they  may  in  all  criminal  cases  be  witnesses  for 
each  other,  and  shall  be  subject  to  cross-ezami- 
naticm  aa  other  witnesses,  and  shall  In  no  event 
on  a  criminal  trial  be  permitted  to  disclose  com- 
munications made  hy  one  to  the  other  except  on 
a  trial  of  an  offense  ecmunltted  by  one  af^dnst 
the  other." 

[13  It  la  contended  on  bdialf  of  the  appel- 
lant that  perjury  .conmiltted  nndw  tihe  div 
eamatanees  aa  above  aet  forth  la  vtit  a  crime 
committed  agalnat  tbe  wife  within  ttie  mean- 
ing <tf  tbe  above  atatnte,  and  that  therefore 
the  wife  la  an  incompetent  witness  against 
her  husband  In  such  a  proceeding.  With  this 
contention  we  cannot  agree.  It  may  be  ad- 
mitted that,  if  our  statute  was  simply  a  dec- 
laration of  the  common-law  rule,  then  the 
wife  would  be  Incompetent  to  testify  In  this 
proceeding.  Under  the  comm<m  law  neither 
the  wife  nor  the  husband  were  competent  wit- 
nesses either  for  or  against  the  other,  but 
from  the  necessity  of  things  an  exception 
obtained  to  this  rule,  and  the  rule  was  «i- 
larged  upon  to  the  extent  that  In  criminal 
prosecutions  against  one  for  personal  vio- 
lence committed  upon  the  ottier  either  the 
wife  or  the  husband,  as  the  case  might  be, 
were  permitted  to  testify  againat  the  other 
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[n  such  proceedings.  Bat  this  court  has  held 
ttiat  our  statute  Is  not  declaratory  of  the 
commoa-Iaw  rule ;  that  there  are  other  Inter- 
ests not  only  affecting  society  at  large,  but 
also  peculiarly  affecting  the  marital  rela- 
tions, which  are  as  sacred  to  be  protected  as 
prosecutions  involving  the  elements  of  vio- 
lence. Therefore  this  court  h^d  In  the  case 
of  Heacock  v.  State,  4  Obi.  Cr.  606,  112  Pac. 
949.  that  In  a  prosecution  for  adultery  the 
husband  or  wife  is  a  competent  witness  to 
prove  the  offense.  Also  in  the  case  of  Hun- 
ter V.  State,  10  Okl.  Cr.  110,  134  Pac.  1134, 
L.  R.  A.  1915A,  504,  Ann.  Gas.  iei6A,  612,  It 
was  held: 

"In  a  prosecudMi  against  a  father  for  will- 
fully fniline  to  supply  his  children  with  neces- 
sary food,  clothing,  Hiielter.  or  medical  attend- 
ance, his  wife  is  a  competent  witneas  against 
him." 

In  that  case  the  court,  speaking  through 
Furman,  J.,  said : 

"In  reason  and  in  Justice  we  believe  that, 
whenever  a  husband  or  wife  is  guilty  of  conduct 
which  coDstitutes  a  public  offense,  and  which 
also  constitutes  a  direct  violation  of  the  legal 
rights  of  the  other,  the  crime  is  against  such 
other,  as  well  as  against  the  public,  and  that 
such  husband  or  wife  should  be  permitted  to 
testify  in  all  such  cases.  Suppose  a  husband 
should  publish  a  libel  or  slander  upon  bis  wife, 
would  it  not  be  a  proetitntion  of  reason,  and  a 
mockery  upon  justice  to  exclude  her  evidence 
upon  the  ground  that  it  would  impair  the  sanc- 
tity of  the  home  and  destroy  the  confidence, 
peace,  and  harmony  of  the  marital  relations  to 
permit  her  to  testify?  Many  other  illustrations 
could  be  offered,  what  we  are  after  is  the  prin- 
ciple involved,  the  ground  upon  which  the  tes- 
timony of  the  wife  is  excluded.  Considering  the 
substance  rather  than  the  form  of  things,  we 
are  of  the  opinion  that  the  idea  that  the  wife 
can  only  testify  against  her  hnsbuid  tor  an 
assault  committed  upon  her  person  Is  a  relic 
of  barbarism.  We  decline  to  perpetuate  any 
such  idea  in  Oklahoma." 

In  the  case  of  Dill  v.  People,  19  Colo.  469, 
36  Pac.  229,  41  Am.  St  Rep.  264,  the  exact 
question  here  Involved  was  under  considera- 
tion by  the  Supreme  Court  of  Colorado,  and 
that  court  in  a  very  able  and  eztuinstlve 
opinion  by  ElUott,  J.,  held: 

"Where  a  husband  is  indicted  for  willful  and 
corrupt  perjury  lu  maklnjt  a  raise  affidavit  in  a 
suit  for  divorce  against  his  wife,  the  wife  is 
a  competent  witness  for  tlw  StAte  M  tbs  trial 
of  such  indictment.'' 

In  the  body  of  the  opinitm  It  was  said : 

"In  the  case  at  bar,  defendant  was  charged 
with  committing  the  crime  of  perjury  in  an  ac- 
tion for  divorce  against  his  wife.  The  purpose 
of  the  affidavit  was  to  aid  him  in  his  suit  against 
her;  it  was  to  give  the  court  jurisdiction  of  the 
cause  without  personal  service  of  process  upon 
his  wife ;  and  the  object  of  that  portion  of  the 
affidavit  of  which  per^iry  is  predicated  was  to 
enable  him  to  give  the  court  jurisdiction  with- 
out mailing  a  copv  of  the  summons  to  his  wife. 
If  in  making  sucn  affidavit  defendant  commit- 
ted perjary,  the  effect  of  his  crime  was  to  dimin- 
ish the  wife's  chances  of  obtaining  notice  of  the 
divorce  suit,  and  thus  deprive  her  of  the  privi> 
lege  of  making  any  defense.  It  is  clear,  there- 
fore, that  she  was  the  particular  indlvidnal 
whose  private  rights  and  interesta  would  be  af- 
fected by  the  crime.  It  is  trae  the  crimp  of 
perjury  committed  in  such  a  case  was  a  crime 
asainst  the  public  administration  of  justice ; 
the  pabHc  are  deeply  interested— every  good  citi- 


sen  la  interested— in  punishing  and  preventing 
the  crime  of  perjury;  but  the  perjury  In  this 
case  was  calculated  to  inflict  upon  the  wife  of 
defendant  a  direct  private  injur?  to  bat  Indi- 
vidual rights  and  interests.  That  the  crime 
WAS  against  her,  In  the  sense  in  which  every 
crime  IS  an  Injury  to  a  particular  individual, 
cannot  be  doubted.  In  the  first  place,  the  per- 
jury was  liable  to  deprive  her  of  the  rl^t  of 
making  defense;  if  deprived  of  that  right,  she 
might  be  wrongfully  deprived  of  her  husband, 
and  of  her  right  to  support  from  his  estate  or 
from  bis  labor ;  bnldes.  if  divorced,  she  would 
be  subjected  to  the  stinaa  ot  having  been  bUse 
to  her  marital  vows.  A  decree  of  divorce,  in  the 
estimation  of  all  good  people,  causes  ignominy 
and  disgrace  to  fall,  more  or  less  heavily,  ac- 
cording to  the  nature  of  the  cascj^upon  the  party 
adjudged  to  be  in  the  wrong.  The  rule  of  the 
common  law  that  a  wife  may  testify  against 
her  husband  in  a  case  where  he  is  charged  with 
a  crime  of  violence  against  her  person  rests,  it 
is  said,  upon  the  principle  of  affording  her  the 
means  of  self-protection.  In  the  ruder  period 
in  which  the  common  law  took  its  rise  life  and 
limb  were  principally  r^rded.  Property  was 
also  esteemed  worthy  of  protection.  But  the 
property  rights  of  the  wife  were  greatly  re* 
strictcd,  and  her  personal  status  was  almost  en- 
tirely merged  in  that  of  her  husband.  In  the 
present  age  there  have  been  great  changes ;  oth- 
er than  tangible  things  are  more  higtily  esteem- 
ed. Should  it.  therefore,  be  deemed  strange 
that  modem  legislation  should  give  the  wiffe  the 
means  of  protecting  that  which  is  often  dearer 
to  her  than  life.  Ubertyt  or  property?" 

The  reasons  given  and  the  argument  sup- 
porting those  reastHis  that  the  wife  ia  a  com- 
petent witness  against  her  husband  In  a 
prosecution  such  as  this  meet  tbe  entire  ap- 
proval  of  this  court  Tlie  doctrine  Is  firmly 
established  In  this  state,  and  we  do  not  pro- 
pose at  this  time  to  take  a  backward  at^ 
This  crime  was  peculiarly  injurlons  to  tha 
wife.  It  was  a  crime  committed  agataist  her 
to  her  particular  IiUuiy.  It  tended  to  da- 
prlve  her  of  certain  legal  and  property 
rigbts  protected  by  tlie  laws  of  this  8tat& 
In  our  (pinion.  It  would  be  .absurd  to  say 
that  the  false  making  of  such  an  aflOdavit  in 
a  divorce  proceeding  was  not  a  dime  against 
her.  It  is  also  Immaterial  whether  or  not 
by  reason  of  mcti  affidavit  a  divorce  was  ob- 
tained. It  was  throui^  no  fault  ot  this  ap- 
pellant that  discovery  was  made  of  his  at 
tempt  to  obtain  a  divoica  tiuough  perjury 
and  fraud  upon  the  court,  and  had  not  this 
been  discovered  and  prosecution  commenced 
two  days  before  the  case  was  aet  for  trial 
we  doubt  not  that  by  smdi  means  this  appel- 
lant would  have  procured  his  divorce.  It 
is  also  immaterial,  as  we  view  the  matter, 
whetlier  or  not  had  such  divorce  beai  obt&b^ 
ed  this  prosecuting  witness  could  have  by  law 
set  It  aidde.  Such  corrupt  practices  must  be 
put  to  an  end,  and  undw  our  criminal  pro- 
cedure it  is  the  duty  of  this  court  to  so  con- 
strue the  law  that  the  purposes  for  which 
It  was  enacted  may  be  fully  carried  into  ef- 
fect. We  are  retiulred  under  our  statutes  to 
give  a  liberal  construction  to  the  law  in  order 
to  effectuate  Its  purposes.  We  admit  that  In 
the  case  of  People  v.  Carpenter,  9  Barb.  (S. 
Y.)  5S0,  It  was  held  that  in  a  proceeding  of 
this  kind  the  wife  was  not  a  competent  wit- 
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nesa  against  her  husband,  but  the  New  York 
court  followed  the  common-law  rule,  which 
thlB  court  has  already  seen  fit  to  discard. 
We  therefore  bold  that  In  a  prosecution  for 
perjury  based  upon  the  making  of  a  false 
affidavit  in  a  divorce  proceeding  In  order  to 
procure  constructive  service  upon  his  wife 
such  crime  under  our  statutes  Is  a  crime 
against  the  wife,  and  that  she  Is  comp^»nt 
to  testiCy  for  the  state. 

[2]  It  Is  also  contended  that  the  court 
erred  in  giving  the  following  Instruction: 

"The  punishment  prescribed  by  the  law  of  the 
state  of  Oklahoma  for  the  crime  charged  in  the 
information  is  imprisonment  la  the  state  peni- 
tentiary for  a  period  not  exceeding  five  yean. 
If  you  find  the  defeadant  guilty  of  wud  of- 
fense, you  wiU,  in  addition  thereto,  assess  his 
punishment  th«^or,** 

Coder  the  statateg  of  this  state  the  crime 
of  perjury  Is  punishable  by  impriBOnmait  in 
the  state  penitentiary  for  various  terms  of 
years  according  to  the  circumstances  under 
which  the  fiilse  oatb  was  taken.  If  taken  up- 
on a  trial  for  a  felony,  the  poniahment  Is  by 
imprisonment  for  a  period  of  not  less  fhnu 
ten  nor  more  than  twoi^  years.  If  taken 
upon  any  other  tiial  or  prooeedli«  in  a  conrt 
of  Justice  punlshmmt  Is  for  a  term  of  not 
less  than  five  nor  more  than  ten  years.  In 
ell  other  cases  punishment  Is  by  sadi  Impris- 
onment not  to  exceed  five  years.  This  of- 
fense  comes  within  the  punishment  prescrib- 
ed In  the  last  provision  of  the  statute,  and 
It  is  contended  on  bdialf  of  the  appellant 
that  the  instmctl<ni  is  erroneous  and  prej- 
udidal  In  that  It  fails  to  define  the  exact 
minimum  term  of  tminlsonment  It  will  be 
noted  that  the  court  told  the  jury,  that.  If 
they  found  the  defoidant  guUty,  they  diould 
assess  bis  punlshmmt  at  Imprisonment  in  the 
penitentiary  for  a  period  not  exceeding  five 
years.  The  instruction  therefore  was  practi- 
cally identical  with  tbe  statute,  except  that 
the  court  t<dd  the  jury  that  in  assessing  tbe 
punfsbment  tbe  Jury  must  Ox  a  deflnlte  period 
of  time.  In  our  t^tnton,  tbis  instmctlon 
was  equivaloit  to  saying  that  tbe  jury  might 
fix  any  period  of  time  not  to  exceed  Ave 
years'  inuniaonment.  But  it  Is  oontoided 
that  in  the  case  of  Colbert  v.  State,  4  OkL 
Cr.  487,  lis  Pac.  061.  it  was  held  that  an  In- 
struction wfaldi  only  states  the  maximum 
term  of  Imprisonment  and  omits  to  state  the 
minimum  or  alternative  pnnldunent  that 
may  be  Imposed  is  reverrible  error.  The  Col- 
bert Case  Is  easily  distlngnlshable  from  this. 
In  that  case  tbe  punishment  prescribed 
atatnte  was  "by  fine  of  not  more  than  one 
thonsand  (11,000.00)  dollars,  or  by  imprison- 
ment for  not  more  than  fifteen  years,  or  by 
both  8U«di  fine  and  imprlsonmcDt."  The  court 
In  Instructing  the  Jury  only  instructed  that, 
"If  they  should  And  tbe  deflmdant  guilty,  they 
Aonld  assess  bU  pnnUbment  wbldi  Is  not 
orer  16  years  in  tbe  state  penitentiary." 
In  that  case  the  conrt  entirely  overlooked 
the  fact  that  tbe  jury  might  find  the  defend- 
ant guilty  and  assess  oulj'  a  fine  against  blm 


of  not  more  than  $1,000,  or  that  the  Jury 
might  And  the  defendant  gulUy  and  assess 
both  a  fine  and  Imprisonment  In  other 
words,  in  the  Colbert  Case  the  court  failed 
to  instruct  the  Jury  fully  as  to  the  punish- 
ment provided  for  the  offense  by  failing  to 
give  the  alternative  punishment  that  might 
have  been  Imposed,  and  for  that  reason,  as 
indicated  In  the  opinion,  the  judgment  was 
reversed.  Not  so  in  this  case.  Here  the 
court  Instructed  as  to  tbe  pimlshment  pro- 
vided by  the  statute.  If  counsel  for  the  ap- 
pellant had  desired  a  more  definite  and  cer- 
tain Instruction  than  that  given,  he  should 
have  requested  It  at  the  time.  This  was  not 
done.  Also  it  is  our  opinion  that  the  jury 
was  not  misled  by  the  Instruction  given. 

In  the  case  of  State  v.  Rose,  178  Mo.  25, 
78  S.  W.  1003,  it  was  held: 

"An  iuatmction  that  the  jory,  on  finding  de- 
fendant goilty,  should  aseess  hu  punishment  at 
imprisonment  In  the  penitentiary  for  a  term  of 
not  less  than  two  years  or  more  than  seven 
years,  or  by  imprisonment  in  the  county  jail  not 
exceeding  Uiree  months,  was  not  mtslwwng  for 
failing  to  designate  the  minimum  punishment  by 
imprisonment  in  the  county  jail." 

In  the  body  of  the  opinion  It  Is  said: 

"The  first  contention  of  appellant  is  that  the 
failure  of  the  court  to  designate  by  express 
terms  in  Instruction  No.  1  tbe  minimum  pun- 
ishment as  to  the  imprisonment  in  the  coanty 
jail  wag  nnfalr  to  defendant,  and  constitutes 
error.  That  part  of  instruction  No.  1  of  which 
complaint  is  made,  after  requiring,  in  usual 
form,  tiie  jury  to  find  a  ewtailn  state  of  facts, 
oondudes  as  rollows:  "Then  you  wUl  find  the 
defendant  guilty  as  chaned  In  tbe  information 
in  this  case,  and  assess  nls  punishment  at  im- 
prisonmeot  in  the  penhentiary  tor  a  term  of 
not  less  than  two  years  nor  more  than  sevm 
years,  or  by  imprisonment  in  the  coanty  jail  not 
exceeding  tiiree  months/  It  will  be  observed 
that  in  this  inBtroetlon  the  jary  are  toM  in  ex- 
press terms  what  Is  the  mazimnm  punishment 
by  imprisonment  In  the  county  Jail-^ot  to  ex- 
ceed three  months  in  the  couqty  jalL  This  is 
the  nsoal  form  of  an  instruction  intended  to 
guide  the  jury  in  fixing  the  punishment,  and  we 
are  of  the  opinion  that  it  is  not  misleading ;  and 
it  requires  but  very  ordinary  Intelligence  to 
understand,  from  the  use  of  the  terms  'or  by 
imprisonment  in  the  couqty  jail  not  exceeding 
three  months,*  that  any  length  of  time  of  im- 
prisonment may  be  fixed,  so  that  It  does  not 
exceed  tbe  time  expressly  designated.  There  is 
no  m^t  in  this  contention,  and  it  must  be  ruled 
against  the  appellant" 

We  hold,  therefore,  that  where  the  stat- 
ute fixes  the  maximum  punishment  for  an 
offense,  but  falls  to  provide  a  deflnlte  mini- 
mum punishment  therefor,  and  tbe  court  in- 
structs the  Jury  as  to  the  punishment  prac- 
tically In  the  language  of  the  statute,  and  no 
more  deflnlte  instruction  is  requested  by 
counsel  for  the  defendant,  the  giving  of  such 
iustructlon  in  the  abaence  of  such  a  request 
la  not  prejudicial  error. 

It  la  also  contended  that  the  court  erred  in 
giving  the  following  Instruction: 

"The  defendant  Is  not  required  by  law  to 
prove  his  innocence,  but  the  burden  is  upon  tht- 
state  to  prove  his  guilt.  lie  Is,  in  law.  pn'sum- 
ed  to  be  innocent  of  tbe  offense  charged  aicainst 
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turn,  and  of  eadi  and  every  neceaBai7  ingredient 
of  tbat  offense;  and  unless  his  guut  it  estab- 
lished apOD  the  trial  of  the  case  to  your  satlB- 
factfon  beTond  a  reaaoaable  donbt,  or  If.  after 
a  catefol  consideration  of  mch  endenee,  facts, 
and  circumstances,  you  hare  a  reasonable  doobt 
as  to  his  Euilt,  you  most  acquit  him." 

[9]  It  la  claimed  that  this  Instrnctloii  is 
misleading  because  of  the  word  "Bucb"  be- 
fore the  word  "evldenoe";  that  It  left  the 
Jury  to  form  their  own  concludon  as  to 
what  evidence  was  meant  to  be  considered. 
With  tills  we  cannot  agree,  for  the  reason 
that  the  instructiioD,  copsidered  as  a  whole, 
clearly  refers  to  the  evidence,  facts,  and  cir- 
cmnstances  established  on  the  trial  of  the 
case.  ^Tedbnlcal  objections  of  this  kind  do 
not  meet  with  the  favor  of  this  court.  The 
substantial  rights  of  the  ai^ellant  were  not 
prejudiced  by  tliis  Instmctlon,  and  it  states 
tbe  law  correctly. 

Vot  the  reasons  above  given.  Jodgment  of 
Oie  district  oovrt  of  Oklalioma  coonty  Is  af- 
flnned. 

DOYLB,  p.  J.,  and  ABMSTRONO.  J.,  con- 
cur. 


SHULL  T.  CRAWFORD.    (Civ.  2216.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  17.  1917.  Rehearing  Denied  bj 
Supreme  Court  April  16,  1917.) 

1.  CONTHACTB  «=>261(1)— FAIX>UBX  OF  GoHSID- 
BBATION — StATITTB. 

In  view  of  C^v.  Code,  S  1689,  providing  for 
resdndbig  of  a  contract  if  consideration  becomes 
entirely  v<ad,  plaintiff  could  rescind  an  oral 
agreement,  whereby  defendant  aareed,  but  later 
refused,  to  teach  plaintiff  to  sell  waihiag  ma- 
chines  and  subagencieB  therefor,  upon  the 
streiurth  of  which  plaintiff  purchased  contract 
giving  him  the  right  to  sell  subagendes  at  an 
enormous  profit,  and  for  purchase  price  of  which 
he  had  given  a  morteage ;  it  being  an  unexecut- 
ed contract,  and  defendant  was  not  entitled  to 
foreclose  mortgage  and  leave  plaintiff  to  an 
action  tav  damages. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §«  1174.  1177.] 

2.  Quieting  Title  ®»7(2)  —  Mortqage  as 
Cix>UD— Failube  op  Considebation — Right 
ov  Actioh. 

Since  plaintiff  could  show,  in  foreclosure  ac- 
tion, failure  of  consideration  for  which  a  mort- 
gage was  given,  he  may  maintain  an  action  to 
remove  from  his  premiaea  the  cloud  of  such 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  H  15.  18.  1».  21-23.115.] 

3.  Canceixation  or  InmitniaNTa  «s>22— To- 
tal FaILUBE  of  COKBIDEEATIOlff— NoTICK  OF 

Rescission. 
Where  there  Is  a  total  failure  of  considera- 
tion, it  is  not  necessary  to  give  notice  of  re- 
sciarion  before  bringing  suit  to  cancel  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S  SO.] 

4.  Cancellation  of  Instbowents  «=»37(8>— 
Total  Failure  of  Oonsidbration— Suin- 
ciBHCT  OF  Complaint. 

Complaint  alleging  that  defendant  orally 
agreed  to  teach  plaintiff  to  sell  washing  machines 
and  subagendes  therefor  at  an  enormous  profit, 
whereby  plaintiff  was  induced  to  make  the  con- 


tract giving  him  the  right  of  sale,  and  Hkit  de- 
fendant refused  to  p^form,  held  to  suffidently 
state  a  cause  of  action  for  cancellation  of  the 
contrut. 

[Ed.  Note.— For  other  eases,  see  CancdlatlOB 
of  Instruments,  Cent  Dig- 1 
6.  Appeai.  and  StsBOB  <^117Q(3)— Haemixss 

Ebbob  —  Amxhdhbnt  of  Complaint— Stat- 

um 

"Whvn  defendant  was  not  pr^odiced  by  the 
allowance  of  an  amendment  to  oomplaint,  after 
notice,  the  cause  will  not  be  reversed  therefor, 
in  view  of  Const  art  6,  |  4^,  providing  that 
no  judgment  shall  be  set  aside  for  error  as  to 
any  matter  of  pleading  unless  the  error  com- 
plained €A  has  resulted  in  a  miscarriage  of  Joa- 
tice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ertw,  Cent.X}ig.  tt  406«,  407S.  4066, 4101. 4542.] 

Appeal  from  Snperlw  Court,  Blvenli!e 
County ;  W.  H.  Ttuanas,  Judge. 

Actum  by  Joseph  M.  Shull  against  W.  H. 
Crawford.  From  judgment  for  plaintiff  and 
order  denying  new  trial,  deCmdant  anwals. 
Afflrmed. 

Miguel  Estudilto,  of  Riverside,  for  appel- 
lant Mcfe'arlaud  ft  Irving,  of  Riverside,  for 
respondent 

SHAW.  J.  Thla  action  was  brought  to 
cancel  and  annul  a  certain  conveyance  of 
real  estate  made  by  plaintlCf  and  his  wife 
to  defendant,  which  instrument,  while  in 
form  a  deed  absolute,  was  in  fact  conceded 
to  have  been  given  as  a  mortgage  to  secure 
an  alleged  indebtedness  due  from  plalntifC 
to  defendant  The  appeal  Is  from  a  judg- 
ment In  favor  of  the  plaintiff  and  an  order 
of  court  denying  defendant's  motion  for  a 
new  trial. 

It  appears  that  a  corporation  known  as  the 
Domestic  Utilities  Manufacturing  Company 
was  engaged  In  the  manufacture  and  sale  of 
what  was  known  on  the  market  as  the  "Vacu- 
um Clothes  Washer."  The  omipany  had 
adopted  a  lengthy,  complax,  and  confused 
form  of  agency  contract  In  apjwlnting  agents 
and  making  sales  of  Its  washers  to  those 
who  could  be  Induced  to  purchase  the  same 
in  lots  of  1,667,  and  whereby  the  purchaser 
was  allotted  the  exclusive  right  to  operate 
In  territory  selected  and  agreed  upon.  The 
form  and  substance  of  this  contract  was,  if 
not  intended  as  a  means  for  the  per[>etratioD 
of  fraud,  well  calculated  to  deceive  the  un- 
wary and  appeal  to  the  gullible,  for  the  rea- 
son that  while  the  purchaser  was  required 
to  v».j  $5,000  for  which  he  received  1,667 
washing  machioes,  it  gave  htm  the  right  pro- 
vided be  could  find  persons  equally  unsophis- 
ticated, to  sell  like  contracts  for  $6,000b  for 
each  of  which  he  was  to  retain  as  his  com- 
mission $3,333,  the  balance  of  $1,667  going  to 
the  company  for.  the  1,667  washing  machines 
which  it  furnished  to  the  purchaser  of  the 
contract,  who  likewise  was  given  the  right, 
upon  like  Inducement,  to  search  for  "pros- 
pects" and.  If  found,  dev^p  them  if  pos- 
sible.  The  evidence,  however,  shows  that  to 
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render  ooe  a  snccessful  ageot  lo  sellins  ttie 
racatun  wasblng  machines,  and  particnlarly 
in  selltdK  the  contracts,  from  whldi  latter 
the  profit!  were  to  be  derived,  reQulred  that 
the  agent  or  imrchaaor  be  "poeted.  Informed, 
and  educated" ;  so  tlie  contract  provided 
that  an  agent  making  a  sale  of  "family 
rights,"  or  to  persona  to  whom  he  tnlgbt  sell 
"said  articles  at  wholesale,"  or  those  "ap- 
pointed 8B  Bttbagenta,"  shoald  "post,  inform, 
and  educate  Qiem.  Whether  or  not  defend- 
ant was  the  hinder  of  one  of  these  valuable 
contracts  is  Immaterial ;  at  all  events,  It  ap- 
pears that  he  was  authorised  to  s^l  the 
same,  and  sheeted  Riverside  as  a  fertile  field 
for  operation,  and  where  it  seems  his  labor 
was  rewarded  bj  tba  discovery  of  pla&tlff, 
who  was  recognised  as  a  "likely  proepect." 
DeCwdant,  it  seems,  was  what  Is  known  as  a 
"live  wire**  In  the  business,  and  without  much 
effort  convinced  plalntlfl  that  he,  too,  upon 
being  "posted.  Informed  and  educated,"  could. 
with  like  success,  find  unsophisticated  in- 
dividuals whom  he  could  Induce  to  buy  the 
privilege  of  making  like  sales  In  this  endless- 
chain  scheme. 

On  September  22,  1911,  defendant  consum- 
mated the  sale  of  a  contract  to  plaintiff,  un- 
der whldi  the  latter  was  appointed  the  duly 
authorized  agmt  of  the  cc«npany  in  the  ter^ 
rltory  embracing  the  dty  of  San  Diego,  and 
received  the  1,667  vacuum  clothes  washers, 
with  the  power  to  sell  like  contracts  of  agen- 
cy, for  which  washers  he  paid  defendant  as 
the  agent  of  the  company  the  sum  of  $1,667, 
and  at  the  same  time  executed  to  defendant 
the  mortgage  as  security  to  him  for  the  pay- 
ment of  his  commission  of  $S33S,  which 
plaintiff  knew  he  was  to  receive.  In  his 
complaint  idaintlfT  alleges,  and  the  evidence 
shows,  that,  in  consideration  of  his  purchase 
of  said  ccatract,  the  defendant  orally  promis- 
ed and  agreed  that  he  would  "post,  inform, 
aud  educate"  plaintiff  with  reference  to  said 
clothes  washer,  so  that  he  would  fully  un- 
derstand how  to  operate  and  demonstrate 
the  same  to  the  beet  possible  advantage,  and 
enable  him  to  secure  the  appointment  of 
other  agents  and  subagents,  and  further 
Rirreed  "that  upon  said  plaintiff's  selecting 
the'  territory  in  which  he  desired  to  have  the 
exclusive  right  to  sell  said  washers,  that  said 
defoidant,  Crawford,  would  accompany  said 
plaintiff  to  said  territory,  and  would  put  on 
lectures  for  a  period  of  two  months,  said  lec^ 
tores  to  be  dtilvered  dally  during  said  period 
with  the  exception  of  Sundays" ;  that  plain- 
tiff selected  the  dty  of  San  XMego  as  terri- 
tory, where  he  opened  offices  tor  the  trans- 
action of  said  business,  and  d^anded  that 
d^ndant  put  on  lectures  for  the  purpose 
of  demonstrating  and  assisting  him  in  the 
sale  of  said  washers,  but  that  defendant  at 
all  times  refused  to  comply  with  said  de- 
mand and  deliver  said  lectures,  or  to  post,  In- 
form, and  educate  plaintiff  in  the  use  of  the 
same  or  demonstration  thereof;  "that  the 
said  agreement  on  the  part  of  the  said  de- 


fendant Crawford  to  put  on  said  lectures  as 
herdnbefore  alleged,  and  to  educate,  post, 
and  Inform  said  Shull  in  the  use  of  said 
washers  and  In  the  methods  to  be  pursued  In 
securing  other  agents  and  subagents  for  the 
said  company  was  the  sole  and  only  ctMUdd- 
eration  which  induced  the  said  plalntlfl 
Shull  to  enter  into  said  agreement  with  said 
defendant  Crawford,  or  to  accept  an  appoint- 
ment as  agent  of  said  corporation,  or  to  exe- 
cute said  contract  as  agent  with  said  cor- 
poration, or  give  said  note  for  ¥3^33  secured 
as  herdnabove  alleged;  that  said  plaintiff, 
ShuU,  has,  by  reason  of  the  failure  of  said 
defendant,  Crawford,  to  put  on  said  lectures 
and  Instruct  and  inform  and  post  blm  in  the 
use  of  said  washers,  been  unable  to  sell  said 
washers  or  to  interest  the  public  therein,  or 
to  secure  other  agents  or  subagents  for  said 
company" ;  that  had  plaintiff  known  that 
said  Crawford  would  not  fulfill  Ms  said 
agreement,  plaintiff  would  not  have  purdias- 
ed  said  contract,  and  would  not  have  given 
the  mortgage  to  secure  to  defendant  the  pay- 
ment from  him  of  said  sum  of  $3,3.% ;  all  of 
which  allegations  the  court.  Id  effect,  found 
to  be  true.  It  is  also  alleged  that  said  deed 
so  given  as  a  mortgage,  if  left  outstanding, 
would  oonstltnte  a  cloud  upon  plalntiCTs  title 
to  the  real  property  therein  described. 

[1]  The  theory  of  the  complaint,  and  that 
upon  which  the  action  was  tried,  was  that 
the  mortgage  was  given  to  defendant,  which 
in  fact  It  was,  and  not  to  the  utilities  com- 
pany, which  received  from  plaintiff  aU  that 
was  due  to  it ;  that  the  consideration  for  the 
mortgage  so  made  to  defendant  was  his 
agreement  to  i>erfonn  certain  services,  with- 
out which  promise  plaintiff  would  not  have 
bought  the  contract  so  made  by  the  utilities 
company,  sale  of  which  was  made  to  him  by 
defendant;  that  defendant  refused  to  per- 
form the  services  constituting  the  consid- 
eration for  the  sale  so  made  by  defendant  to 
plaintiff,  and  upon  the  ground  of  a  failure  of 
conslderatlw  moving  to  plaintiff  from  de- 
fendant, there  remains  nothing  ui>on  which 
to  found  plaintiff's  promise  to  pay  to  defend- 
ant the  $8,833  for  whldi  the  mcotgage  was 
given;  and  likewise  for  a  failure  of  con- 
sideration defendant  is  not  entitled  to  a  fore- 
closure of  the  mortgage,  whidi  he  sought  oy 
a  cross-iiomplalnt  Plalntlfl  was  not  seek- 
ing to  rescind  the  written  ctmtract  made 
with  the  utilities  emq^any  under  and  1^^  rix- 
toe  of  which  he  (Attained  the  1,667  washing 
madilnes,  but  sou^  to  nsdnd  the  oniX 
agreonent  made  with  defendant  wherein  he 
was  induced  to  enter  Into  the  written  con- 
tract, for  failure  to  perform  the  services  in 
consideration  of  which  plaintiff  purchased 
the  contract,  and  to  have  the  mortgage  con- 
stituting a  cloud  np<Hi  his  real  estate  set 
aside  and  annulled.  Section  1689  of  the  Civil 
Code  provides  that  a  party  to  a  contract  may 
rescind  the  same  If  the  consideration  there- 
for becomes  entirely  void  from  any  cause. 
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Tlie  coDslderatloo  for  tbe  purchase  of  the 
contract  was  defendant's  promise  of  60  dayis' 
serrices  In  i>osting  and  educating  plaintiff 
In  the  operation  and  demonstration  of  said 
machines  and  assisting  him  in  the  making 
of  sales  of  $5,000  agency  contracts  at  a  prof- 
it of  $3,333,  as  well  as  washing  machines, 
which  promise  defendant  refused  to  perfono. 
Nevertheless,  appellant  contends  that  he  Is 
entitled  to  foreclose  the  said  mortgage  and 
leave  plalntiif  to  an  action  for  damages.  To 
our  minds,  such  a  course,  under  the  circum- 
stances of  thla  case,  would  he  highly  in- 
equitable. In  support  of  this  contention 
counsel  for  appellant  cites  the  cases  of  Law- 
rence T.  Gayetty.  78  Cal.  132,  20  Pac.  382,  12 
Am.  St.  Bep.  29.  and  Scbott  v.  Schott.  lOS 
Cal.  342,  143  Pac.  S95,  In  which  the  plaia- 
tiCEs  sought  to  have  deeds,  which  had  been 
made  and  dellTered  upon  the  promise  of  the 
grantees  to  support  the  plaintiffs  during  their 
lives,  set  aside.  Such  relief  was  denied  up- 
on the  ground  that  the  transactlcm  constitut- 
ed  a  fully  executed  contract  Such,  taowever, 
is  not  the  case  her&  It  is  an  unexecuted 
contract  like  that  involved  in  Howlin  v. 
Castro,  136  Cat  605.  69  Paa  299.  PlainUfC 
has  not  ported  with  his  property,  but  has 
merely  glv^  a  mortgage  thereon  to  securo 
his  prcHulse  to  pay  defendant  $3,333,  wlilch 
the  defendant  by  a  cross-complaint  is  seek- 
ing to  enforce. 

[2]  To  our  minds,  plaintiff,  as  a  defense  to 
the  foreclosure  action,  is  entitled  to  show  a 
fiillure  of  tbe  oonsldetatlon  for  which  the 
mortgage  was  siven ;  and.  It  tbla  be  true,  It 
must  follow  that  be  has  the  right  to  main- 
tain an. action  to  remove  the  <Aoad  from  the 
title  to  bis  property. 

[3]  There  was  a  total  faUore  of  considera- 
tion for  plaintiff's  promise  to  def^dant,  and 
hence  it  was  not  necessary  to  give  notice  of 
reedssion  before  bringing  salt  to  cancel  tbe 
mortgage.  Glass  v.  Glass,  4  Cal.  App.  604, 
88  Pac.  734:  Rlchter  v.  TTnlcm  Land,  etc, 
Ca,  129  Ool.  367,  62  Fac.  89. 

(41  In  our  opinion,  not  only  did  the  com- 
plaint state  a  cause  of  action,  but  Uie  findings 
to  tbe  effect  that  tbe  allegations  of  the  com- 
plaint were  tme  support  the  judgmoit^  and 
they  in  turn  are  supported  by  the  evidence. 
The  action  Is  not  based  upon  fraud,  dthcr 
constructive  or  actual,  of  the  utllitiea  com- 
pany, nor  that  of  defendant,  but  solely  upon 
tbe  ground  that  since  defendant  failed  to  per- 
form the  promise  in  consideration  (tf  which 
the  mortgage  was  glvoi,  it  would  be  inequit- 
able to  enforce  it. 

Numerous  complaints  are  made  as  to  rul- 
ings of  tbe  court  in  admitting  evidence. 
These  alleged  errors  are  based  upon  appel- 
lant's contention  that  the  action  was  one  to 
rescind  the  contract  between  plaintiff  and  the 
utilities  company,  instead  of  which  the  rul- 
ings were  based  upon  the  theory  of  the  court 
that  the  subject  of  the  litigation  was  tbe 


(CaL 

oral  contract  made  between  plaintiff  and  d^ 
fendant,  which  plaintiff  sought  to  have  an- 
nulled for  want  of  consideration.  Consider* 
ed  upon  this  theory,  we  find  no  prejudicial 
error  in  the  rulings  of  the  court. 

[6]  Nor  was  defendant  prejudiced  by  rea- 
son of  the  court  permitting  [dalntiff  to  file 
an  amended  complaint  after  notice.  Even 
should  we  concede  such  error,  it  could  not 
be  said  that  It  resulted  lb  a  miscarriage  <tf 
justice.  Section  4^,  art  6,  Const 

In  our  opinion,  the  Judgment  and  order 
appealed  from  should  be  affirmed;  and  it  is 
so  ordered. 

We  concur:   GONBEY.  P.  J.;  JAMES,  J. 


MARVIN  V.  ENGf-SKELIi  CX).    (Civ.  1886.) 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia. Feb.  10,  1917.  Rehearing  Denied 
March  21,  1917.  Duiied  by  Supreme  Court 
April  19. 1917J 

1.  Saues  «=»417  —  Rnosnm  or  Buyvb  — 
Fraud  of  Bum— SumoiXMOr  of  Evi- 
dence. 

In  an  actioii  for  damages  for  breach  of  a 
written  contract  to  sell  and  deliver  Uodc  tin 
>  pipe,  evidence  Md  Insufflclent  to  show  tliat  tbe 
contract  was  procured  by  plaintiffs  fraud  and 
Qiisrepreseatations. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  S  1173.] 

2.  EtePOsmoNa  ^981  —  Failtjbe  to  Attach 
Seal  of  Cottbt— ADHissioir  nf  EIvidsnob— 
Statotb. 

Where  a  dcposlti<m  of  a  wit&ess,  takm  out 
of  the  state  on  a  commission,  did  not  have  at- 
tncbed  to  it  tbe  seal  of  the  court  as  required 
by  Code  Ov.  Proc.  f  2024.  so  that  the  court 
granted  motion  to  suppress  it  but  latecv  on 
learning  that  the  witness  was  not  in  New  York, 
where  be  was  when  the  deposition  was  taken, 
but  somewhere  in  South  America,  and  that  to 
have  the  depo^tlon  takw  agsin  would  cause  an 
indefinite  delay,  the  court  properly  granted  mo- 
tion to  amena  tbe  process  of  the  court  by  af- 
fixing its  seal,  peniiitting  the  depositicm  to  be 
read  in  evidence,  since  the  court  has  control 
over  its  process,  and  it  should  permit  an  amend- 
ment in  the  Interest  of  jastloe.  especially  whoa 
the  party  complainiag  can  show  no  resulting  ia- 
jiiry. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Quit  Dig.  U  218-217.] 

Appeal  from  Superior  Cburt,  Qijty  and 
County  of  San  IVandsoo;  DanM  a  Deaay. 
Jndge. 

Actkm  by  H.  B.  Marvin  against  tte  Bnc> 
Skell  CoDQMny.  a  corporatlai.  From  a  Jndg- 
m«it  for  plaintiff,  def^dant  appeals.  Af- 

flnned. 

Wm.  J.  Hayes,  of  Oakland,  for  appellant 
Louis  H.  Brownstone,  of  San  Franttscok  Cor 

respondent. 

PER  CURIAM,  'nils  Is  an  appeal  by  the 
defendant  from  a  Judgment  in  favor  of  plain- 
tiff for  $494.80  with  interest  and  costs. 

The  action  was  brought  for  the  recovery 
of  damages  for  the  breach  of  a  written  con- 
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tract,  ander  the  terms  of  which  the  defend- 
ant agreed  to  sell  and  deliver  to  the  plaintiff 
fonr  reels  of  Mock  tin  pipe,  each  reel  weigh- 
ing 500  pounds,  at  a  price  of  SO  cents  per 
pound,  and  which  contract  the  defendant  re- 
fused to  carry  out. 

It  appears  that  the  day  after  the  contract 
was  entered  Into  the  defendant  learned  that 
the  market  price  of  block  tin  pipe  had  gone 
up  from  45  cents  to  68  cents  per  pound, 
vhldi  Increase  In  price  was  due,  according 
to  the  testimony  of  the  defendant's  manager, 
to  the  European  conflict  theg  and  now  pre- 
vailing. This  witness  also  testified  that  the 
defendant  company  was  a  small  dealer  in 
this  article  of  merchandise;  that  It  knew 
nothing  of  Its  sadden  rise  In  price,  but  that 
the  plaintiff  did;  that  when  the  plaintiff 
asked  the  price  of  such  pipe  and  stated  the 
quantity  he  leqnired  he  was  advised  by  the 
defendant  to  place  the  order  directly  with 
the  Selby  Smelting  ft  Lead  Company  (wIil<A 
was  at  that  time  the  only  wholesale  dealer 
in  the  commodity  In  California);  and  tliat 
plaintiff  concealed  his  true  ra^son  for  not 
purchasing  from  that  company  (which  was 
that  he  wonid  have  to  pay  fSS  cents  a  pound 
therefor) ,  and,  with  the  purpose  of  mislead- 
ing and  deceiving  the  defendant,  represented 
to  defendant  that  he  was  not  on  friendly 
terms  with  the  Selby  0«npany  and  did  not 
care  to  hare  any  personal  dealing  with  it. 
■  [1]  Assuming  that  the  evidence  Introduced 
by  the  defendant  tended  to  sustain  the  alle- 
gations of  the  answer,  that  the  contract  was 
conceived  in  fraud,  and  Is  therefore  void, 
still  we  cannot  reverse  the  judgment,  were 
we  ever  so  Inclined,  ftir  the  simple  reason 
that  there  S  an  abundance  of  evidence  in 
the  record  snstalnlng  the  findings  of  the 
court  that  no  misrepresentation  was  made  by 
the  plaintiff  to  the  defendant,  and  that  there 
was  no  concealment  or  fraud  practiced  by 
the  plaintiff  upon  the  defendant.  Further^ 
more,  we  are  at  a  loss  to  see  how  the  court 
could  have  made  any  other'flnding.  The  rec- 
ord discloses  that  on  the  5th  day  of  August, 
1914,  the  plaintiff  called  at  the  place  of  busi- 
ness of  the  defendant  and  asked  for  a  price 
on  block  tin  i^pe,  stating  also  the  quantity 
be  desired.  The  clerk  of  the  defendant  w&6 
unatde  at  that  time  to  quote  a  price,  and  the 
plaintiff  was  requested  to  call  again.  He  did 
so  that  af^moon  and  again  on  the  next  day, 
when  the  defendant  quoted  the  price  above 
stated  and  the  agreement  In  writing  was 
made.  The  plaintiff  denied  emphatically  that 
he  made  any  of  the/  misrepresentations  refer- 
red to.  It  also  appears  in  the  record  that 
block  tin  was  quoted  in  San  Francisco  at  45 
cents  per  pound  the  day  the  agreement  was 
made.  We  conclude  therefore  that  this  first 
contention  of  the  appellant  Is  without  merit. 

Equally  so  Is  the  point  that  the  de- 
fendant in  purchasing  the  block  tin  from  the 
Selby  Company  to  fill  plaintiff's  order  was 
acting  as  the  agent  of  the  plaintiff.    It  is 


sufficient  to  say  in  this  behalf  that  the  evi- 
dence does  not  sustain  this  contention. 

[2]  A  more  serious  question  is  whether  or 
not  the  court  committed  error  in  admitting 
in  evidence  the  deposition  of  H.  B.  Marvin. 
When  the  commission  to  take  the  deposition 
was  issued,  it  did  not  have  attached  to  It, 
as  required  by  section  2024  of  the  Code  of 
dvil  Procedure,  the  seal  of  the  court;  and 
at  the  trial  the  defendant  for  the  first  time 
objected  to  the  deposition,  and  made  a  mo- 
tion to  suppress  it  The  motion  not  being 
opposed,  It  was  granted,  but  later,  learning 
that  the  witness  was  not  In  New  York,  where 
he  was  when  the  deposition  was  taken,  but 
was  somewhere  In  South  America,  and  It 
appearing  that  to  again  have  his  deposition 
taken  would  cause  an  indefinite  delay,  the 
plaintiff  made  a  motion  to  set  aside  the  or- 
der suppressing  the  deposition,  and  to  amend 
the  process  of  the  court  by  affixing  its  seal 
thereto,  mils  motion  was  granted,  and  the 
deposition  read  in  evidence.  The  granting 
of  this  motion  is  now  contended  to  be  error. 

We  are  of  the  opinion  that  under  the  tacts 
the  court  correctly  granted  the  motion.  The 
court  has  control  over  its  process,  and  it 
should  permit  an  amendment  to  the  same  in 
the  Interest  of  justice,  especially  when,  as  in 
this  case,  the  party  complaining  can  show 
no  resulting  Injury.  The  authorities  sustain 
this  view.  In  the  case  of  Oriental  et  aL  v. 
Barclay,  16  Tex.  av.  App.  m,  206,  41  S.  W. 
117,  i22,  the  court,  referring  to  that  part  of 
a  motion  to  quash  a  commlssloa  based  upon 
the  ground  that  It  did  not  bear  the  seal  of 
the  coart,  said : 

"Tlie  commission  having  been  issued  by  the 
clerk  of  the  eoort  tryhig  case,  and  the  depo- 
Atioa  of  the  witness  tiaving  beeii  taken  under 
BuA  cominisstoD,  the  failure  to  place  the  seal 
UDOD  the  commission  was  a  mere  irr^ujatity, 
wnidi  cijuld  not  have  worked  an  imposition ;  and 
it  was  not  esror  to  allow  the  dleA  to  place  the 
seal  upon  the  commission,  and  to  refuse  to  quash 
the  deposition  upon  this  groand." 

See,  also,  Austin  v.  Lamar  F.  Ins.  Co.,  108 
Mass.  338;  Goodyear  v.  Vosburgh,  41  How. 
Prac.  (N.  T.)  421;  Llnskie  v.  Kerr  (Tex.  Civ. 
App.)  84  S.  W.  765:  Irvln  v.  Bevll,  80  Tex. 
332.  16  S.  W.  21 ;  Wallace  v.  Byers,  14  Tex. 
Civ.  App.  674,  38  S.  W.  22S;  Wood  v.  Fleet- 
wood, 19  Mo.  529;  Freeman  on  Bxecatlons. 
vol.  1  (3d  Ed.)  5  70. 

The  Judgment  is  afflri^ed. 


OLABE  V.  BERLIN  REAI/TT  00. 

(av.  2206.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  20,  1&17.    Rehearing  De- 
nied by  Supreme  Court  April  19,  iSVf.) 

1.  Action  *=345(4)— Mtsjotnder. 

Where  a  corporate  creditor  sought  to  recov- 
er from  a  stockholder  its  proportiooate  liability 
as  such  for  the  indebtedness  of  the  corptuntimi, 
the  creditor  may,  in  a  ringle  action,  Jom  claims 
for  various  debts. 

[Ed.  Note.— For  other  OMt,  see  Actien.  Cent 
DU.  S§  430-44&] 
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2.  PLEADinCt  ^»64— GOIIPUINT— Beferkncs. 

Id  an  action  br  creditor  acainat  a  corporate 
stoekbolder  to  boU  it  liable  for  otwporate  debta, 
where  there  were  wreral  eooata,  eaeentiai  al- 
lentimu  abowing  tbe  BtocUi<dder's  liaUUtr  coo- 
talned  in  one  count  may  by  reference  be  incorpo- 
rated in  an«kher. 

-  [Ed.  Note.— For  other  caaes,  Me  Pleading, 
OenL  Dig.  }  IIS.] 

3.  PATHKirr  «»16(1)— Note. 

The  taking  of  a  promlaMiry  note  txom  a 
debtor  or  third  party  will  not  eKtliignlah  the 
debt  and  create  a  new  oUlgation,  nnleaa  re- 
ctAveA  under  an  eimaa  agreement  to  that  ef- 
fect. 

[Bd.  Note.— For  other  caaeo,  aee  Payment, 

Cent  Dig.  {  63.] 

4.  Patukt  ^74^)— PsncunnoiiB— Non. 

Where  a  corpozatlMi  indebted  to  idaintiif 
gave  a  note  in  payment  of  other  debta 'widenc- 
ed  by  notee  which  were  delivered  to  the  corpora- 
ticHt  marked  "paid."  the  preanmption  of  pay- 
ment  is  not  eondoaive,  and  does  not  eetaUish  a 
payment  of  tbe  earlior  debt  so  that  one  who 
ceased  to  be  a  stockholder  before  tbe  aeoond  note 
waa  taken  was  freed  from  liability. 

[Ed.  Note. — For  oth^  cases,  see  Payment, 
Cent  Dig.  H  138,  280^] 

&.  AfXVAI.  AKD  BKBOB  4=91011(1)— Bk VIEW— 
FXNDIHO. 

Where  the  evidraice  was  conflicting,  a  flndiqg 
by  the  trial  court  cannot  be  reviewed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {f  89e3-S98&] 

6.  ArPBAL  AITD  Ebbob  «=9lOS8(l)— Rbvibw- 

HABKixas  EhnuiB. 
The  exdiirion  of  tastinuBiy  is  haimleaa  where 
other  ^milar  evidence  of  equal  value  was  ad- 
mitted. 

[Ed.  Note.— F(«  other  cum,  aee  AinieBl  and 
Em»,  Cent  Dig.  H  USsT^Ob-] 

Appeal  from  Superior  Court,  Los  Angeles 
Gonnty ;  Glurlea  Wellboni,  Judge, 

Action  S.  N.  dark  against  tbe  Berlin 
Real^  Company,  a  OHVoration.  From  a 
Judgment  for  plaintiff  aaU  order  denying  new 
trial,  defendant'  appeals.  Aflbmed. 

Valoitlne  &  Newby,  of  Los  Angeles,  for 
appellant  Boijamtn  BL  Page  and  Arthnr  C. 
Hurt,  both  of  Los  Angeles,  tor  zeapondent 

JTAHES,  J.  Judgment  in  this  action  was 
for  the  plalntlfr.  The  appeal  is  taken  from 
tbe  Judgment  and  from  an  order  denying 
the  motion  made  by  tbe  defendant  for  a 
new  triaL  PlaintlfF,  as  assignee  of  the 
Merchants*  National  Bank  of  Los  Angeles, 
brought  this  action  tor  recovery  against  tbe 
defendant  on  account  of  an  Indebtedness  cre- 
ated by  the  Berlin  Dye  Works  &  Laundry 
Company,  a  corporatlont  of  which  latter  cor- 
poration defendant  was  at  certain  times  ma- 
terial herein  a  stockholder  and  the  owner  of 
20e,S35  shares  of  stock.  The  total  capital 
of  tbe  Berlin  Dyv  Works  it  Laundry  Compa- 
ny was  represented  by  800,000  shares,  ell  of 
which  bad  been  issued.  Recovery  was  sought 
against  the  defendant  for  its  proportionate 
liability  as  a  stodtholder.  PlaintUf  In  his 
amended  complaint,  upon  which  issue  was 
Joined  and  trial  had,  alleged  first  in  detoll ' 


the  &ct  of  the  ciwporate  cxtstenoe  of  Uw 
Berlin  Bealty  Company  and  the  Berlin  Dye 
WOTks  ft  Laundry  Company.  He  then  set  out 
in  the  first  cause  of  action  that  tbe  Merchants' 
National  Bank,  on  April  1.  mit'loaned  to  the 
Berlin  Dye  Works  ft  Laundry  Company 
(which  tar  convenience  we  will  hereinafter 
^refer  to  as  the  'TC^undry  Company")  the  sum 
of  $8,000  and  tbe  making  of  a  promissory 
note  payable  90  days  after  date  by  tlie  laun- 
dry Company  to  cover  the  amount  of  that 
loan  with  interest,  wltli  a  condition  as  to  Oie 
payment  of  attoniey's  fees.  It  is  tlum  al< 
leged  that  on  the  14th  day  of  April  of  ttte 
same  year  the  same  bank  loaned  to  the  Laun- 
dry Company  the  sum  of  $1,600.  taking  a 
promissory  note  In  like  form,  payable  one 
day  after  'date ;  that  on  tbe  SUi  day  of  Bby 
the  same  bank  loaned  to  the  Laundry  Com- 
pany  the  sum  of  $2,000,  taliiug  a  one^lay  note 
In  like  form  as  was  used  In  tbe  preceding 
transa<^on8;  that  oo  the  12th  day  of  June 
of  the  sam^  year  the  same  bank  loaned  to  the 
Laundry  Company  the  further  sum  of  $1,000 
and  took  the  lAundry  Company's  one-day  note 
covering  that  amount ;  that  on  the  30th  day 
of  Jane,  1911,  a  new  note  for  $8,000.  and  In 
renewal  of  tbe  note  dated  the  1st  day  of  AimII 
of  that  year,  was  given,  and  It  was  alleged 
that  the  sole  purpose  of  the  making  of  tbis 
note  was  to  renew  the  $8,000  note  formerly 
given.  It  was  further  alleged  that  on  the 
29th  day  of  November.  1912,  tbe  same  bank 
loaned  to  the  Laundry  Company  a  further 
sum  of  $2,000  and  took  a  aoe-dey  note  cover- 
ing the  amount  Involved  in  this  last  transac- 
tion. It  was  then  alleged  tha|  on  the  6th 
day  of  March,  1913.  a  note  waAaade  by  the 
Laundry  Company  In  favor  of  the  bank  and 
duly  delivered  for  the  principal  sum  of  $14,- 
600,  payable  one  day  after  date.  This  note 
it  was  allied  was  givm,  in  Its  aggregate 
amount,  to  cover  each  of  the  notes  hereinbe- 
fore described,  and  it  was  alleged  that  tbe 
five  notes  theretofore  given  were  surrendered 
to  the  Laundry  Company,  and  that  the  "mid 
note  dated  Mardi  6,  1913,  for  $14,000,  was 
accepted  and  retained  In  lAace  and  renewal 
thereof  by  said  bank,  and  not  otherwise." 
Hiere  was  also  an  all^tioa  that  the  prin- 
cipal amount  of  the  Indebtedness  so  Incurred 
at  the  several  times  had  not  been  paid.  It 
was  next  alleged  that  at  the  tlm^  the  $8,000 
indebtedness  was  incurred  the  Berlin  Bealty 
Company  was  the  owner  of  200,636  shares  of 
the  300,000  shares  constituting  tbe  total  and 
Issued  capital  stock  of  tbe  Laundry  Oompa- 
ny.  In  the  second  cause  of  action,  plaintiff, 
by  reference  therein  stated,  incorporated  all 
of  the  material  allegations  set  forth  In  the 
first  alleged  cause  of  action,  and  then  alleged 
that  at  tbe  time  the  Indebtedness  of  $1,600 
was  Incurred  by  the  Laundry  Company  on 
April  14,  1011,  defendant  herein  was  tbe 
owner  of  tbe  number  of  shares  of  stock  de- 
scribed. Tbe  third  cause  of  action  waa  in 


CssTsr  oUwr  osms  see  sams  tuple  and  KBT-MimBBR  la  all  Ktr-Nnmlwrsd  Slswts  and  lodasss 

Digitized  by  Google 


OLKBK  V.  BSBLIK  BBALTT  00. 


335 


like  form,  but  refened  to  the  iudebt^neaa  of 
May  8,  1911 ;  and  the  fourth  cause  of  action 
was  set  forth  In  like  manner  and  form,  bat 
referred  to  the  $1,000  Indebtedness  of  Jnne 
12, 1911.  No  recovery  was  sou^t  on  accoont 
of  tbe  92,000  note  dated  November  29,  1912, 
for  the  reason  that  the  defendant  at  that 
time  had  ceased  to  be  a  gtockhoTder  of  the 
Laundry  Company.  Defendant  demarrcid  to 
the  complaint  setting  forth  various  special 
^ands  therefor,  In  addition  to  the  general 
one  that  snflBdent  focts  were  not  stated  to 
coQstltnte  a  cause  of  action.  The  demurrer 
was  overmled  and  an  answer  filed. 

[1,  2]  It  Is  contended,  first,  that  the  court 
erred  In  ov^mllng  the  "demurrer.  Tbe  com- 
plaint In  Its  allegatioiis  of  fact  was  simple 
and  quite  clear.  In  It  was  first  set  forth  the 
alleged  facts  of  the  transactions  had  by  the 
Laundry  Company  with  the  bank,  and  these 
allegations  were  specific  and  particular  as  to 
the  amounts  of  money  borrowed,  the  dates, 
etc:  There  seems  to  be  no  ground  upon  which 
to  base  the  contention,  as  suggested  In  oue 
of  the  asserted  grounds  of  demurrer,  that  the 
complaint  was  uncertain.  There  was  no  mis- 
joinder of  causes  of  action.  The  first  alleged 
cause  of  action,  to  be  sure,  contained  state- 
ments of  the  several  transactions  had  with 
the  bank  the  Individual  ones  of  which  might 
no  doubt  have  been  set  out  separately;  but 
we  cannot  see  how,  asstmiing  that  such  a  pro- 
cedure bad  been  followed,  defendant  could 
have  been  any  better  Informed  of  the  facts 
upon  which  tbe  plaintiff  relied  to  sustain  his 
salt.  Tbe  contenUon  that  the  allegations  of 
tbe  first  cause  of  action,  being  substantial 
ones  and  essential  to  the  pleading,  could  not 
by  reference  be  incorporated  In  tbe  subse- 
gnent  alleged  causes  Of  action,  la  not  support- 
ed by  the  California  cases.  The  case  cited  on 
behalf  of  appellant  to  this  point,  to  wit, 
HaskeU  v.  Haskell,  M  CaL  262,  is  not  sus- 
tained by  the  later  decisions  in  Treweek  v. 
Howard  105  CaL  434,  S9  Paa  20,  and  Green 
T.  Clifford,  04  Cal.  49,  29  Pac.  331. 

[t-l]  Hie  main  contention,  however,  and 
tbat  which  forms  the  substance  of  tbe  de- 
fense Interposed  by  the  defendant.  Is  that  all 
ot  the  indditedness  Incnrred  br  the  Laundry 
Company  to  the  bank  and  as  evidenced  by 
tlie  several  promissory  notes  was  extinguish- 
ed when  the  note  ttor  $14,(109  was  given  on 
Mardi  D,  iSJS,  whldi  was  after  tbe  defend- 
ant had  ceased  to  be  one  <a  the  stoAbolders 
In  the  Laundry  Company.  It  appeared  in 
evldokoe  that,  at  die  time  the  note  for  $14,500 
was  ntade,  the  notes  previously  taken  were 
delivered  to  the  Lanndiy  Company  and  mark- 
ed *^id.**  Tbe  defendant  ozved  and  now 
liulstfl  that,  under  tbe  facts  shown  by  the 
evidence,  when  tbe  last  note  was  made  a 
noTBttoi  was  effected,  and  under  tbe  agree- 
ment of  the  parties  the  new  obligation  extin- 
guished tbe  old  debt  It  has  beea  held  nu- 
merous times  and  by  the  declsioas  of  this 
state  that  tbe  taking  of  a  pxomlnory  note 


from  a  debtor,  or  of  a  third  party,  will  not 
extinguish  the  debt  and  create  a  new  obliga- 
Uoa,  unless  received  by  the  creditor  under  an 
expr^  agreement  that  It  shall  have  that 
effect.  It  is  farther  asserted  In  the  authoM- 
ties  that  there  Is  not  a  presumption  In  favor 
of  a  note  being  received  as  payment  under 
such  drcomstances;  and,  where  a  note  was 
given  to  take  up  another  note,  it  vras  safd 
that  becanae  the  original  note  was.  surren- 
dered and  marked  paid  mi  Its  face  "was  not 
conclusive  evidence  of  the  extinguishment  of 
tbe  debt."  In  the  case  of  Bonestell  v.  Bowie, 
128  Cal.  511,  61  Pac.  78,  tbe  text  of  tbe  deci- 
sion supports  these  statements,  and  a  num- 
ber of  cases  are  therein  collected  and  dted 
which  are  all  to  tbe  same  general  point  and 
effect  See.  also,  Onartnl  v.  Swiss  Am«rlean 
Bank,  etc..  102  Cal.  181.  121  Pac.  726.  In 
London  &  S.  F.  Bank  v.  Parrott,  12S 
472,  58  Pac  164,  73  Am.  St  Bep.  64,  tbe  court 
said: 

"In  the  absence  of  an  agreement  to  that  ef- 
fect, or  evidence  that  such  was  tiie  intention 
of  the  parties,  the  taking  of  a  note  for  an  ex- 
isting luibility  does  not  constitute  a  payment  of 
the  debt" 

In  the  aanifl  case  it  Is  further  observed 
that: 

"The  plaintiff's  claim  ^gainst  die  appdlants 
ss  stockholders  is  not  upon  tiie  note^  out  upon 
the  liability  ori^nally  created  by  reason  of  tbe 
advances  made  to  the  corporation." 

And  such  was  tbe  action  of  the  plaintiff 
here,  ^ere  was,  to  be  sure,  some  testimony 
beard  by  the  trial  judge  which,  taken  by  It- 
self, may  be  said  to  tend  to  show  an  Inten- 
tion on  tbe  part  of  tbe  bank  to  consider  the 
last  note  as  creating  a  new  and  distinct  obli- 
gation— one  whldj  would  cancel  the  old  In- 
debtedness. But  the  court  had  other  testi- 
mony to  consider  whldd  indicated  that  no. 
extinction  of  the  original  Indebt^nese  was 
Intended  to  be  worked  by  tbe  taking  of  tbe  last 
note,  and.  such  being  the  condition  of  tbe  evi- 
dence, it  Is  sufficient  to  say  that  an  appellate 
court  has  no  right  to  make  any  further  re- 
view of  the  testimony,  for.  In  view  of  tbe 
conflict,  the  dedston  at  tbe  trial  Judge  In  that 
matter  is  flnaL 

[I]  We  think  there  was  no  prejudicial  er- 
ror In  refusing  to  allow  a  Question  to  be  an- 
swered which  was  asked  of  tbe  cashier  of  the 
bank  relative  to  his  knowledge  as  to  a  change 
in  the  management  of  the  Laundry  Company 
being  made  prior  to  November  29,  1912.  As 
Is  properly  said  by  respondent  the  president 
of  the  bank  gave  testimony  which  furnished 
an  admission  as  against  the  bank,  If  It  may 
be  so  termed,  fully  as  favorable  as  that 
which  the  expected  answer  of  ttie  cashier 
could  hare  supplied.  The  objection  that  the 
court  erred  In  refusing  to  allow  tbe  case  to 
be  reopraed  after  the  parties  had  rested,  in 
order  to  permit  defendant  to  Introduce  fur- 
ther testimony.  Is  addressed  to  a  matter 
which  Is  regulated  by  the  sound  discretion  ot 
trial  Jud^s.  in  the  exercise  of  which  appel- 
late courts  will  not  lnterfer&  Ibere  is  notb- 
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ing  diown  from  which  we  majr  conclude  In 
this  case  that  the  court  abnfied  Us  dlscretton. 

Mo  other  points  are  presented  which  call 
for  discosslOD  or  consideration. 

The  Jndgmoit  and  order  are  affirmed. 

We  ooncor:  CONBET.  P.  J.;  8HA.W,  J. 


SOHAIXMAN  T.  HAAS.    (Oir.  1624.) 

(District  Ooart"  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  16,  1917.    Rehearing  Denied 
by  Supreme  Covrt  April  16, 1917.) 

1.  BviDENCE  4(=»43(:9— Judicial  Notiob  — 
Court  Becobds. 

Where  a  motion  to  compel  defendant  to 
pa;  plaintilf  certain  sums  for  the  support  of 
an  illegitimate  child  and  for  expenses  pending 
an  appeal  was  beard  by  the  judge  who  tried 
the  case  on  the  merits,  the  conrt  on  the  hearing 
of  the  motion  bad  a  right  to  take  Judicial  notice 
of  the  record  in  the  case. 

[Ed.  Note.— For  other  cases,  aw  Evidence, 
Cwit.  IMg.  I  63.] 

2.  Bastabds  «=s>92— Suppost  —  PowBB  or 
Court— SuppoBX  Pewdino  Appxai.. 

While  a  court  has  inherent  power,  after 
granting  a  divorce  where  the  marriage  was  ad- 
mitted for  the  hndwnd's  fault,  to  c<HDpel  the 
husband  to.  pa;,  to  the  wife  miHiey  for  her  ex- 
penses hi  rusiating  the  husband's  appeal,  and  for 
the  BDi^ort  of  herself  and  children  pending  the 
appeal,  it  has  no  such  inherent  iwwer  in  an 
action  under  Civ.  Code,  {  196a,  to  compel  a 
father  to  support  hia  Utegltiinate  <diild,  since 
in  the  latter  case  the  obligation  does  not  arise 
until  the  judgment  has  estabUsbed  the  fact> 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  SS  22&-28!>.] 

3.  Bastabdb  ^>92— Suppobt  —  Power  or 

Co  UBT— Statutes. 
CXt.  Code,  S  196a,  requiring  the  father  to 
give  a  child  support  and  education  suitable  to 
hia  circumstances,  and  authorizing  a  civil  suit 
in  l>ebalf  of  a  minor  child  by  his  mother  or 
guardian  to  enforce  such  obligations,  in  which 
action  the  court  shall  hsve  power  to  enforce 
performance  thereof  the  same  as  under  Civ. 
Oode.  H  13t(-140,  does  not,  by  making  sections 
138-1^,  which  provide  for  orders  in  divorce 
actions  requiring  the  husband  and  father  to  pay 
the  wife's  expenses  and  for  the  support  of  the 
wife  and  children,  a  part  of  that  section,  impose 
a  similar  obligation  on  defendant  In  an  action 
to  support  an  illegitimate  child,  but  merely 
authorizes  the  obligation  already  created  to 
support  auxiL  dtild  after  his  liability  has  been 
determined,  to  be  enforced  in  the  manner  in 
which  the  other  obligations  may  be  enforced, 
and  therefore  does  not  authorize  the  court  to 
require  defendant  to  pay  for  the  support  of 
the  child  and  the  expenses  of  resisting  an  ap- 
peal from  the  judgment  fixing  his  liability. 

[Ed.  Note.— For  other  casei^  see  Bastards, 
Cent.  Dig.  »  228-239.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  Frank  J.  Muras- 
ky.  Judge.  , 

Action  by  Anna  Schallman  against  Carl  F. 
Haas.  From  an  order  requiring  defendant 
to  pay  plaintiiT's  attorney's  fees  and  expenses 
In  resisting  defendant's  appeal  from  a  judg- 
ment requiring  defendant  to  support  an  Il- 
legitimate child,  and  to  pay  a  monUily  sum 


pending  the  appeal  for  the  support  of  tba 
diUd,  defendant  appeals.   Order  reversed. 

Tom  Suden  and  Tum  Sudeo,  of  San  Fran- 
cisco, for  appellant.  J.  J.  Dunne,  .of  San 
Frandaco,  for  respondent.  ■ 

HART,  J.  This  action  was  commenced  for 
the  purpose  of  obtainlog  a  decree  or  Jndg* 
ment  compelling  the  defendant  to  pay  a 
monthly  sum  reasonably  necessary  for  the 
support,  maintenance,  and  education  of  the 
alleged  minor  child  of  the  parties. 

The  complaint,  in  substance,  alleges:  That 
the  plaintiff  Is  the  mother  and  the  defendant 
the  father  of  a  minor  child,  who  was  bom  In 
the  dty  and  county  of  San  Francisco,  on  the 
29th  day  of  July,  1011;  that  the  d^endant 
has  failed,  neglected,  and  refused  for  several 
months  Immediately  preceding  the  time  of 
the  commencement  of  this  action  to  provide 
for  said  minor  child's  support  and  mainte- 
nance; that  the  plaintiff  is  wholly  without 
the  means  to  provide  for  and  maintain  sold 
minor  child,  being  able  only,  through  her 
own  personal  laixH^  and  work,  and  with  the 
assistance  of  relatives,  to  provide  for  herself 
the  common  necessaries  of  life;  that  "the 
defendant  has  and  possesses  the  present 
means  and  ability  to  pay  to  plaintiff  a  rea- 
sonable sum  for  the  support,  maintenance, 
and  education  of  said  minor  child,  together 
with  a  reasonable  sum  as  and  for  plaintltf  s 
counsel  fees  and  costs  of  court."  The  prayer 
is  for  Judgment  requiring  the  defendant  to 
pay  to  plaintiff  a  reasonable  sum  monthly 
for  the  support,  etc.,  of  said  child,  together 
with  a  reasonable  sum  for  plaintiCTs  coun- 
sel's fees  and  cost  of  court  herein. 

The  answer  denies  each  and  every  one  of 
the  above-stated  all^atlons  of  the  oomidaliit, 
and  avers  in  paragraph  3  thereof: 

"Defendant  alleges  that  he  hi  under  no  legal 
liability  or  responsibility  whatever  to  provide 
for  the  maintenance  and  support  of  the  said 
minor  child,  Albert  Schallman ;  that  said  All>ert 
Schallman  was  bom  out  of  wedlock." 

The  court  found  that  the  plaintiff  and  the 
defendant  were  the  mother  and  father,  re- 
spectively, of  the  minor  child  referred  to  In 
the  complaint ;  that  the  defendant  has  failed, 
neglected,  and  refused  to  provide  said  child 
with  support,  maintenance,  etc,  as  alleged  In 
the  complaint ;  that,  as  likewise  alleged,  the 
plaintiff  is  wholly  without  the  means,  and 
that  the  defendant  possesses  sufflcleht  means 
and  ability  to  provide  such  support,  mainte- 
nance, etc,  for  said  child.   Finding  6  reads: 

"That  all  the  facta  set  forth  in  d^endanfs 
ans^ver  herein  contrary  to  these  findings  an 
outrue." 

Within  due  time  the  defendant  duly  served 
and  filed  a  notice  of  appeal  to  the  Supreme 
Court  from  said  Judgment,  and  to  stay  the 
execution  thereof  gave  a  bond  In  the  sum 
of  $1,600,  to  which  no  exception  was  taken, 
and  which  covers  a  sum  which  would  accrue 
within  a  period  ctf  approximately  three  years. 


»For  othsr  caaei  m  same  topic  and  KSY-NUUBEB  la  mil  Key-Numlwred  Diswts  and  Ind«s« 
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itboald  the  Jndgment  be  afflrmed.  Sharon  v. 
Sharon,  67  Cal.  185,  7  Pac.  456,  635,  8  Pac. 
709.  Thereafter  the  plalnttfiT  noticed  and 
filed  an  application  to  the  trial  court  lor  an 
order  allowing  her  costs  and  attorney's  fees 
to  cover  the  expense  for  transcribing  the  tes- 
timony taken  at  the  trial,  to  be  used  on  the 
motion  of  the  defendant  for  a  new  trial  and 
npon  the  appeal  from  the  Judgment,  for  the 
printing  of  briefs  on  the  appeal,  for  compen- 
sation of  her  counsel  In  those  proceedings, 
and  further  asted  for  an  order  requiring  the 
defendant  to  pay  to  plaintiff  a  reasonable 
sum  for  the  support  and  maintenance  of  the 
said  child  "pending  the  determination  of  de- 
fendant's motion  for  a  new  trial  and  deci- 
sion of  defendant's  proposed  appeal  to  the 
Supreme  Court  herein."  Upon  hearing  the 
above-mentioned  motion  the  court  made  an 
order  allowing  the  same,  as  follows,  briefly: 
That  the  defendant  Immediately  deposit  with 
tile  clerk  of  the  court  the  sum  of  $150,  to  be 
expended  In  the  payment  of  such  costs, 
charges,  and  disbursements  "as  may  be  nec- 
essary for  plaintiff's  costs  and  expenses  In 
preparing  her  amendments  to  defendant's  bill 
of  exertions  and  all  of  her  costs  necessary 
to  be  expended  by  her  In  preparation  on  her 
part  against  defendant's  said  motion  for  a 
new  trial  herein  and  defendant's  appeal 
herein" ;  that  defendant  i>ay  to  plaintiff  the 
6um  of  $75  as  and  for.  her  counsel  fees  on 
said  motion  for  a  new  trial  and  defendant's 
appeal  herein ;  that,  pending  the  hearing  of 
said  motion  for  a  new  trial  and  appeal  and 
the  final  determination  of  both,  the  defend- 
ant pay  to  the  plaintiff  the  sum  of  $20  per 
month  for  the  support  and  maintenance  of 
said  minor.  The  defendant  took  an  appeal 
from  said  order,  and  filed  a  bond  to  stay  the 
execntion  thereof.  It  ia  the  appeal  from  said 
order  with  which  we  are  here  concerned. 

[1]  The  bill  of  exceptions  in  the  transcript 
does  not  contain  the  Judgment  roll.  It  states, 
howevw,  that,  at  the  hearing  of  the  appU- 
caticm  for  the  order  from  which  this  appeal 
is  prosecuted,  the  defendant  offered  in  evi- 
dence the  Jndgment  roll.  It  ia  quite  probable 
that  the  Judgment  roll  was,  as  a  matter  of 
fact,  received  in  evidence,'  but  that,  under 
the  decision  in  Harnra  v.  ,Harron,  128  Cal. 
303,  60  Pac.  9&2,  It  was  deemed  nnnecessary 
to  Incorporate  it  in  die  bllL  The  notice  of 
the  motion  In  this  case  stated  that  said  mo- 
tion "will  be  made  apw  this  notice  <HE  motion 
and  upm  all  of  the  pleadings  and  papers 
filed  herein,  and  on  all  of  the  proceedings 
bad  and  taken  herein,  and  upon  such  oral 
and  documentary  evidence  as  may  be  pro- 
duced upon  the  hearing  hereof."  Tlie  order 
appealed  from  here  was  made  by  the  judge 
who  tried  the  case  upon  the  merits  and  ren- 
dered the  judgment  thereon.  The  record  in 
the  case  was  judicially  before  the  court  upon 
the  motion,  and,  in  the  hearing  thereof,  it 
took,  as  it  bad  a  right  to  do,  judicial  notice 
thereof.  Harron  v.  Harron,  supra. 
161  P.— 22 


The  action  purports  to  be  based  upon  sec- 
tion 196a  of  the  Civil  Code,  which  reads: 

"The  father  as  well  as  the  mother,  (tf  an  Il- 
legitimate child  must  give  him  support  and 
education  suitable  to  bis  drcumstancee.  A 
civil  suit  to  enforce  such  (^ligations  may  be 
maintained  in  behalf  of  a  minor  illegitimate 
child,  bv  bis  mother  or  guardian,  and  m  sudi 
action  toe  court  shall  have  power  to  order  and 
enforce  performance  thereof,  the  same  aa  vuAvc 
sections  138,  139  and  140  of  the  C&vil  Code,  in 
a  suit  for  divorce  by  a  wife." 

It  Is  vigorously  argued  by  the  defendant 
that  the  complaint  does  not  state  a  cause  of 
action  under  said  section,  and  that  the  find- 
ings, which  follow,  substantially,  the  aver- 
ments of  the  complaint,  do  not  support  the 
Judgment.  It  Is  further  claimed  that  the 
complaint  on  its  face  shows  that  the  minor 
child  therein  referred  to  and  not  the  plain- 
tiff 1b  the  real  party  in  Interest  In  this  ac- 
tion, and  for  this  reason  said  pleading  fails 
to  state  the  existence  of  a  right  of  action  In 
the  plaintiff  upon  the  cause  of  action  so 
stated.  We  recognize  mudi  merit  In  the  first 
stated  of  these  contentions.  As  to  the  sec- 
ond we  intimate  no  opinion,  since  we  do  not 
find  it  necessary  to  consider  It  on  this  ap- 
peal. Indeed,  we  prefer  not  to  consider  ei- 
ther of  said  points,  Inasmudi  as  there  Is,  it 
appears,  an  appeal  from  the  Judgment  pend- 
ing and  supported  by  some  other  record 
which  is  not  here,  and  It  is  preferable  that 
the  questions  suggested  should  be  disposed  of 
on  said  appeal. 

[2]  We  think  the  court  transcended  its 
power  in  making  the  order  complained  of 
here.  To  our  minds,  the  whole  question, 
whether  a  trial  court  is  legally  authorized  to 
make  such  an  order  after  judgment  in  an 
action  based  upon  section  196a  of  the  Civil 
Code,  must  be  determined  upon  a  considera- 
tion of  statutory  law,  conceding  that  it  is 
within  the  competence  of  the  Ijegislature  to 
confer  such  power  upon  trial  courts  In  a  case 
like  this.  In  other  words,  the  power  of  the 
court  to  make  such  an  order  is  not  inh^ent, 
but,  it  it  exists  and  can  exist  at  all,  it  must 
come  from  direct  legislative  authority.  The 
soundness  of  this  proposition  cannot  well  be 
challenged. 

It  Is  doubtless  true  that,  in  actions  for 
divorce  (and  it  will  be  understood  that  we 
are  now  referring  to  cases  of  that  character 
wherein  there  is  no  contested  issue  of  mar- 
riage— ^that  Is,  wherein  the  marriage  Is  not 
denied),  even  In  the  absence  of  statutory  reg- 
ulation of  the  matter  or  express  legislative 
authority  therefor,  the  courts  having  cogni- 
zance of  sucb  causes  have  the  power  to  make 
after  judgment  suitable  and  reasonable  pro- 
vision for  temporary  or  permanent  alimony 
or  support  r.iid  provision  for  the  payment  by 
the  husband  to  the  wife  of  such  sums  as  may 
be  found  to  be  requisite  to  defray  the  ex- 
penses necessary  to  be  Incurred  by  her  in 
prosecuting  the  action  or  defending  against  It 
at  the  trial  or  In  prosecuting  or  resisting  the 
appeal,  if  one  be  taken.  This  power  natural- 
ly follovrs  from  the  nature  of  the  marriage 
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relation  and  the  rights  and  duties  of  the 
parties  thereupon  arising,  and  from  the  fact 
that  an  action  for  a  divorce  Is  for  the  pnr- 
poae  oi  dissolving  that  relation.  The  hua- 
band  npon  the  marriage  becomes  the  bead  of 
the  family,  and  has  exclnslre  control,  nnder 
certain  restrictions  as  to  disposition,  of  the 
community  property.  As  a  rule,  he  alone 
holds  the  *^nrse  strings,"  and  this  is  true 
even  where  the  principal  sources  of  his  In- 
come are  the  property  or  belongings  of  the 
community.  But,  even  if  there  be  no  com- 
munity prt^erty  and  the  wife  la  without  sep- 
arate means,  the  authority  of  the  court  to 
compel  the  husband  after  judgment  to  pay 
to  the  wife  such  sum  or  sums  as  may  reason- 
ably be  required  to  prosecute  or  resist  an 
appeal  and  for  the  support  of  their  minor 
children  pending  the  aiqieal  will  be  recog- 
nized. "Natural  Justice  and  the  policy  of 
the  law,"  says  Mr.  Bishop,  In  his  work  on 
Marriage  and  Divorce,  volume  2,  S  976,  "alike 
demand  that  in  any  litigation  between  hus- 
band and  wife,  they  shall  have  equal  ftidl- 
Ities  for  presenting  their  case  before  the 
tribunal.  This  requires  that  they  should 
have  equal  C(Hnmand  of  funds.  So  that  If 
she  Is  without  means,  the  law  having  vested 
(given  control  of)  the  acqulsltlMis  of  the  two 
In  (to)  Iiim,  he  should  be  compelled  to  furnish 
them  to  her,  to  an  extent  rendering  her  his 
equal  in  the  suit  This  doctrine  Is  a  part  of 
the  same  whereon  process  temporary  ali- 
mony. And  so  the  English  courts  have  from 
the  earliest  times  to  the  present  held  without 
the  aid  of  t^arllament,  and  nearly  all  of  our 
own  have  accepted  the  doctrine  as  of  com- 
mon law." 

Of  course,  where  the  matter  of  costs,  at- 
torney's fees,  and  temporary  or  permanent 
support  is  regulated  by  statute,  then  the  rules 
so  promulgated  must  govern,  and,  undoubted- 
ly, where,  in  a  divorce  action,  a  trial  court 
failed  to  follow  the  statute  in  the  matter  of 
awarding  costs,  etc.,  or  transcended  its  au- 
thority under  the  statute  In  that  regard,  Its 
action  therein  would  be  annulled  or  set  at 
naught  upon  appeal  as  being  void  or  t>eyond 
the  Jurisdiction  of  the  court.  In  this  state, 
as  well  as  In  most  of  the  states  at  the  pres- 
ent time,  the  matter  of  costs,  attorney's  fees, 
and  alimony.  In  divorce  actions  or  suits  for 
maintenance  and  support,  is  entirely  regulat- 
ed and  governed  by  statute. 

But  there  Is  no  analogy  between  divorce 
suits  or  any  other  action  between  a  husband 
and  wife  pertaining  to  or  involving  their 
marital  relation  and  obligations  and  an  ac- 
tion founded  upon  section  106a  of  the  Civil 
Code.  No  more  than  In  any  other  of  the 
various  classes  of  actions  has  a  court  the 
Inherent  power,  if.  Indeed,  It  can  have  or 
be  given  any  power  In  that  respect  at  all,  to 
require  a  litigant  In  a  case  of  this  character 
to  provide  his  adversary  with  the  means 
necessary  to  defray  the  costs  and  expenses 
incident  to  the  prosecntion  or  resisting  of 
an  appeal  or  for  the  support  of  mich  ad- 


versary, pending  the  dl^osltlon  of  the  cause 
on  appeal  This  proposition  necessarily  fol- 
lows from  the  fact  that  the  essential  Issue 
to  be  determined  In  an  action  of  this  kind 
is  contested.  The  gist  or  gravamen  of  this 
action  la  the  paternity  of  the  alleged  illegiti- 
mate child.  The  defendant  entered  the  court 
denying  that  he  was  the  father  of  the  child. 
His  legal  liability  for  its  support  can  there- 
fore only  be  fixed  by  proof  that  he  Is  the 
father.  There  Is  not  as  to  the  defendant 
and  the  infant,  as  Is  true  la  divorce  actions, 
wherein  the  marriage  Is  admitted  or  not  de- 
nied, a  fixed  and  admitted  status  upon  which 
the  court  is  authorized  to  exercise  a  power 
whereby  a  decree  affecting  the  rights  of  the 
parties  may  be  made  in  advance  of  the  trial 
of  the  Issues  of  fact  or  In  the  absence  of 
proof.  Nor  Is  it  any  less  true  In  this  case 
than  In  any  other  action,  except  in  suits  for 
divorce  and  kindred  actions,  that  a  court, 
after  Judgment,  lias  no  right  to  require  the 
defendant  to  provide  the  plaintiff  with  the 
financial  means  with  which  to  defend  the 
Judgment  on  appeal  and  to  pay  a  monthly 
sum  for  the  support  of  the  children  pending 
the  determlnatioa  of  the  appeal.  To  recog- 
nize such  power  In  the  trial  court  would  be 
to  assume  that,  with  thQ  rendition  and  en- 
.try  of  the  Judgment,  the  questions  at  issue 
had  been  definitively  determined  and  settled, 
a  position  In  direct  contradiction  to  the  rale 
that: 

"An  action  is  deemed  to  be  pending  from  the 
time  of  Its  GommencMoent  until  iti  final  de- 

terminatiOD  np<»i  ai^eal,  or  imtil  the  time  for 
appeal  has  passed,  oulesa  the  judgment  is  soon- 
er satisfied."  Code  Civ.  Proc.  S  lOW;  Naftzser 
V.  Gregg,  99  OaL  83,  S3  Pac.  757.  87  Am.  St 
Rep.  23;  In  re  Biythe's  BsUte,  99  00.  472; 
34  Pac.  106;  Stony  v.  Story  ft  I.  Oommerdal 
Go,  lOO  Cal.  41,  34  Pac.  676;  Borgee  v.  Hill- 
man,  29  OaL  App.  144,  1110^  154  Pac  107S. 

[3]  Thu  It  iB  very  clear  that  there  la  no 
Inherent  power  or  authority  In  a  trial  court 
to  make,  after  Judgment,  such  an  order'  as 
the  one  here  ccHoplalned  of,  and«  assnmlng 
without  dedding,  but  questlimliig  the  oon- 
stitutlonal  right  of  the  Legislature  to  oonf^ 
upon  trial  courts  the  power  of  making  such 
an  order  aa  the  one  here  after  Judgment 
In  a  case  of  this  kind,  we  know  of  no  statute 
investing  such  courts  with  sndi  authority, 
unless,  as  counsel  for  the  plaintiff  contends. 
It  is  to  be  found  in  secticms  138,  13d,  and 
140  of  the  CivU  Code,  the  provisions  of  which 
are  sectt<Mi  196a  expressly  made  applicable 
to  a  limited  extent  to  actions  based  upon  tin 
last-mentioned  section.  The  sections  named 
read: 

"Sec  138.  In  actions  for  divocce  tbt  court 
Okay,  during  the  pendency  of  the  action,  or  at 
the  final  hearing  or  at  any  time  thereafter  dur- 
ing the  minorily  of  any  of  the  diildren  of  the 
marriage,  make  such  order  tor  the  custody,  care, 
education,  maintenance  and  support  ot  aacfa 
minor  children  as  may  seem  necessary  or  prop- 
er, and  may  at  any  Qme  modify  or  vacate  the 
same. 

"Sec.  139.  Where  a  divorce  is  granted  Cor  an 
offense  ot  the  husband,  the  court  may  compel 
him  to  provide  for  the  maintenance  ot  tiie 
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childreD  <rf  the  marriage,  and  to  make  such 
suitable  allowance  to  the  wife  for  her  support, 
dnrinff  her  life,  or  for  a  shorter  period,  as  the 
court  may  deem  Juat,  having  regard  to  the  dr- 
cumstances  of  the  parties  rewectivd;:  and 
the  court  mar.  from  tinw  to  tune,  moaaj  its 
ordns  in  these  respects. 

"Sec  140.  The  court  may  require  the  hus- 
band to  give  reasimable  security  for  proTiding 
maintenance  or  making  any  payments  required 
under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  by  the  app<Hntment  of  a  re- 
ceivw,  or  by  uy  other  remedy  aivUeable  to 
the  case." 

Tbe  only  section  of  the  above  which  ap- 
pears to  lend  support  to  the  contention  of 
the  plaintiff  Is  138.  But  when  we  examine 
the  language  of  section  106a.  which  refers  to 
the' above  sections,  it  seems  to  ns  that  the 
Irresistible  conclusion  is  that  It  was  not  there- 
by intended  to  create  any  additional  rights 
in  tsivor  of  the  illegitimate  child,  but  that 
the  sole  purpose  was  thus  to  provide  a  full 
and  complete  remedy  for  the  enforcement  of 
the  rights  previously  given  in  said  section. 
The  language.  It  will  be  noted,  is  that  "the 
court  shall  have  power  to  order  and  en- 
force performance"  of  what?  The  obUgatlona 
which.  In  the  preceding  part  of  the  section, 
are  established  in  favor  of  the  child  aa 
against  Its  parents,  and  this  to  be  attained, 
as  tar  as  a  court  is  authorized  to  go  in  a 
case  of  this  character  and  no  further,  In  the 
manner  and  mode  pointed  out  by  sections 
138,  139,  and  140  as  applicable  to  actions  for 
dlTorce.  Of  course,  we  ar«  not  to  be  under- 
stood as  saying  that,  if  the  present,  or  a  like 
case,  is  affirmed  on  appeal,  and  thus  It  Is 
definitively  determined  end  settled  that  the 
"obligations"  created  by  section  196a  rest  up- 
on tbe  parent  proceeded  against,  the  trial 
court,  in  snch  case,  would  not  retain  Jurisdic- 
tion of  the  cause  to  the  extent  of  requiring 
the  parent,  if  deemed  necessary,  to  give  rea- 
sonable secDilty  for  providing  maintenance, 
ete,  for  the  child  and  of  modifying  from  time 
to  time.  If  the  circumstances  appeared  to 
call  for  it,  tbe  Judgmoit  In  ao  tar  aa  la  con- 
cemed  tbe  sum  to  be  paid  for  the  child's 
maintenance  and  support.  This  proposition 
we  do  not  decide,  howem.  it  being  nnneces- 
sary  for  the  pnrpoees  of  this  dedsioc  to 
do  so. 

But,  aa  declared,  we  an  flrm^r  ot  tbe  opln- 
knitbat,lnmaUnsaectional88.ia9.andl40  a 
part  of  section  196a,  tbe  Intottlon  of  the  Leg- 
Islatnre  was  not  to  create  In  behalf  of  the 
Illegitimate  child  rights  additional  to  those 
estabUabed  tcr  it  by  tbe  latter  section,  but 
merdy  to  provide  a  remedy  tor  the  enforce- 
ment of  the  rights  ao  established  or  created. 

Our  conclusioQ  is  that  the  trial  court  was 
without  Jnriadlcticn  to  make  tbe  order  from 
wblA  tills  appeal  la  prosecuted,  and  It  is 
acoordiDgly  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUB- 
NKTT,  J, 


Ex  parte  HINES.    (Cr.  517.) 
(District  Court  of  Appeal,  Second  District;  Cal- 
ifornia.   Feb.  20,  1917.) 

LZCENSBS  «=>7(3) — VaUOITT    Of  STATUIB- 

Olass  Lbgzsution. 
An  ordinance  (rf  a  city  of  the  dzth  dass 
establiriied  the  rate  of  licenses  for  certain  ocen- 
pati<mB,  and  provided  for  every  person,  firm,  or 
corporation  conducting,  managing,  or  carrying 
on  a  laundry  S12  per  annum,  for  every  per- 
son, etc.,  operanng  a  wagon  tor  the  deUvery  of 
laundry  work  to  and  from  any  laundry  sit- 
uated outside  of  the  city  limits  $120  per  annum, 
and  for  every  perscm.  etc.,  operating  an  igencj 
for  tbe  collecti<m  and  delivery  of  laundry  work 
on  behalf  of  any  laundry  situated  outside  of 
the  city  9120  for  each  agency.  Hie  ordinance 
also  provided  that  violation  of  it  shouTd  coo- 
stitate  a  miademeaQor,  Held,  that  the  provi- 
sions relative  to  laundries  outside  of  the  city 
are  void  as  an  attempt  to  create  or  enforce  a 
discrimination  not  based  upon  differences  in 
tlie  nature  of  the  business  being  tranwcted,  etc. 

[Ed.  Note. — For  other  cases,  see  '^^'^"im. 
Cent  Dig.  ^  9,  19.] 

In  tbe  matter  of  tbe  application  of  Thomas 
Hlnea  for  writ  of  habeas  oorpos.  PetUioner 
discharged  from  custody. 

Hutton.  Jensm  &  Fogel  end  Chester  L. 
Coffin,  all  ctf  Ijos  Angles,  tm  petitioner. 
Fredericks  h  Banna,  of  Los  Angeles,  for  re- 
spondent 

CONBOT,  P.  J.  The  petitioner  Is  h^d  In 
custody  by  the  dty  marshal  of  the  dty  of 
Venice,  a  city  of  the  sixth  class.  His' im- 
prisonment Is  pursuant  to  a  Judgmrat  of 
conviction  of  the  offense  of  operating  and 
matotaloing  a  laundry  wagon  for  tbe  solicit- 
ing and  ddivery  of  laundry  work  in  the  city 
of  Venice  wlthont  having  first  procured  a 
license  therefor  as  provided  by  an  ordinance 
of  that  dty ;  it  bdng  charged  that  tbe  peti- 
tioner was  operating  and  maintaining  aald 
wagon  few  the  ddlvery  of  laundry  work  to 
and  from  a  laundry  situated  outside  of  the 
limits  of  the  dty  of  Venice^  He  was  sen- 
tenced to  pay  a  flue,  with  the  alternative  of 
one  day's  Impriaonment  for  each  dollar  of 
such  fine  being  unpaid,  and  he  refused  to 
pay  the  fine;  thereupon  be  was  committed 
to  the  custody  of  tbe  marshal  to  be  iaqMrlaon^- 
ed  until,  at  tbe  late  afiweeald,  tbe  fine  shall 
be  paid. 

Ordinance  No.  610  of  the  dty  of  Venice  is 
an  ordinance  providing  for  Uoendng  and 
regulating  the  carrying  on  of  certain  describ- 
ed businesses.  Subdivision  34  of  section  10 
of  that  ordinance,  as  amended  by  Ordinance 
No.  636,  establishes  tbe  rate  of  licenses  for 
certain  businesses  and  occupations ;  and,  so 
far  as  applicable  to  this  case,  the  provlslonB 
thereof  requiring  the  payment  of  license  are 
as  follows:. 

"For  every  person,  firm,  or  corporation  con- 
ducting, managing,  or  carrying  on  a  laundry, 
$12.00  per  annum.  For  every  iwrson,  firm,  ot 
corporation  owning,  operating,  or  maintaining 
a  wagon  or  other  vebide  for  tbe  delivery  of 
laundry  work  to  and  from  any  laundry  situat- 
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ed  outside  of  the  limits  of  the  city  of  Venice, 
whether  snch  wagon  or  other  vehicle  shall  be 
used  to  collect  laundry  direct  from  the  custom- 
ers or  from  other  wagons  operated  hy  the  same, 
or  some  other  person,  Grm,  or  COTporation,  for 
each  such  wagon  or  vehicle,  $120.00  per  an- 
num. For  every  twrson,  firm,  or  corporation 
running,  operating,  or  maintaining  an  agency 
for  the  collection  or  delivery  of  laundry  work 
on  behalf  of  any  laundry  situated  outside  of 
the  limits  of  the  city  of  Venice,  J120.00  for 
each  such  agency  bo  operated  or  maintained. 

Another  section  of  the  ordinance  declares 
It  to  be  unlawful  to  carry  on  any  of  the  de- 
scrlbed  kinds  of  business  within  the  corporate 
limits  of  the  dty  of  Venice  without  first 
having  procured  a  license  from  said  city  to 
do  so,  and  provides  that  violations  of  the 
ordinance  shall  constitate  misdemeanors  pun- 
ishable by  fine  or  Imprisonment,  or  both  fine 
and  imprisonment. 

Petitioner  claims  that  the  ordinances  above 
mentioned  are  Told,  and  that  the  recorder's 
court  was  without  Jurisdiction  to  try  him 
uvon  the  alleged  c/Seaae ;  that  the  ordinance 
requires  and  imposes  no  tax  upon  wagtms 
maintained  for  delivery  of  laundry  work  to 
and  from  laundries  situated  In  said  dty  of 
Venice,  and  imposes  a  tax  of  only  $12  per 
annum  on  laundries  located  within  said  dty; 
that  there  Is  notlilng  in  the  nature  of  v^- 
des  deUvering  Uiundry  to  and  from,  laundries 
outside  of  the  dty  limits  of  Venice  to  require 
any  fnrOier  regulation  than  is  required  of 
laundry  wagons  operated  to  and  from  lann- 
driAB  Inside  of  said  city,  or  to  require  or 
Justify  a  dlacrbDinatlon  in  the  amount  of 
license  collected  therefrom;  that  the  charge 
of  f  120  per  annum  Is  discriminatory  against 
him  and  other  owners  and  operators  of  ve- 
hldes  for  the  delivery  of  laundry  outside  of 
the  dty  of  Venice,  and  in  direct  violatlcm  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  it  denies 
to  petitioner  and  other  such  persons  the  equal 
protection  of  the  law  and  abridges  their  priv- 
ileges and  immuniti«s,  and  espedally,  he 
claims,  th^  sodi  ordinances  are  In  violation 
of  sectkms  13  and  21  of  artlde  1  of  the  Con^ 
stitution  of  the  state  ot  C^fomla.  Said 
section      is  as  follows: 

**No  special  privileges  or  immunities  shall 
ever  be  granted  which  may  not  be  altered,  re- 
voked, or  repealed  by  the  legislature,  nor  shall 
any  dtizen,  or  class  of  citizens,  be  granted  priv- 
ileges or  immunities  wlddt,  upon  the  same 
tmns,  shall  not  be  granted  to  all  dtizens." 

We  are  of  the  oplolon  that  the  provlstous 
of  the  ordinances  under  which  petitioner  has 
been  convicted  attempt  to  create  and  enforce 
a  discrimination  not  based  upon  differences 
In  the  nature  of  the  business  being  trans- 
acted or  differences  in  the  manner  of  con- 
ducting the  same  business,  br  any  other  dif- 
ference other  than  the  mere  fact  of  dllFerence 
in  destination  of  the  goods  collected  and 
delivered  by  wagons  collecting  for  laundries 
located  outside  of  the  city  and  the  destina- 
tion of  goods  collected  for  delivery  to  laun- 


I  dries  within  the  dty.  The  license  provisions 
In  question  are  plainly  devised  as  a  protec- 
tive tariff  for  the  benefit  of  laundries  located 
in  the  dty  of  Venice  or  laundry  wagons  doing 
business  with  laundries  located  In  the  dty 
of  Venice,  and  apparently  they  have  no  oth» 
purpose.  The  case  is  similar  in  prindple  to 
that  of  Bz  parte  Frank,  S2  Cal.  606,  28  Am. 
Hep.  642.  The  ordinance  under  consideration 
In  that  case  provided  that  any  person  who  in 
San  Francisco  should  sell  property  of  sundry 
kinds  defined  by  the  ordinance  nithout  at  tiM 
time  having  the  goods  in  San  Frandsco  or 
a  bill  of  lading  or  receipt  of  a  common  car- 
rier showing  on  Its  face  that  the  goods  named 
therein  had  been  shipped  and  were  then  in 
transitu  to  San  Frandsco  should  pay  llcoises 
In  certain  stated  amounts.  The  same  ordi- 
nance provided  another  set  of  license  fees, 
much  less  in  amount,  payable  by  persons  sell- 
ing the  .same  kinds  of  merchandise  wltldn 
the  dty  and  having  their  goods  actually 
within  the  dty  or  In  transitu  under  bill  of 
lading.  It  was  hdd  that  the  ordinance  was 
Inoperative  and  void;  that  it  was  flagrantly 
unjust,  f^pressive^  -unequal,  and  partial; 
that  it  discriminated  between  merchants  in 
the  same  place  dealing  In  the  same  kind  of 
merchandise  for  no  better  reason  than  that 
one  dealt  In  goods  either  actually  in  the 
corporate  limits  or  in  transitu  under  a  bill 
of  lading  while  the  other  dealt  in  goods  out- 
side of  the  OMporate  Umits  and  not  In  tran- 
situ under  a  Idll  ct  lading.  The  same  obser- 
vations andy  to  the  present  instance^  and 
It  Is  our  opinion  that  Uie  provisions  of  the 
Venice  ordinances  to  whldi  we  have  referred 
are  likewise  inoperative  and  void. 
The  petitioner  is  discharged  from  custody. 

We  concur:  JAMES,  J.;  SHAW,  J. 


HBBRIIili  V.  SUPERIOR  COURT  OP  CITX 
AND  COUNTY  OF  SAN  FRAN- 
OISOO  et  al.    (Civ.  2073.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Feb.  21,  1917.  Reheariiw  Denied 
by  Supreme  Court  April  19,  1917.) 

1.  Dkpositjons    «=:>07  — Subpcsra— Jous- 

DICTION  or  COUBT. 

Under  Code  Civ.  Proc  |  1966,  subsec.  3, 
declaring  that  if  a  sabpcena  is  issued  to  require 
attendance  befcwe  a  commlssioDer  or  other 
ficer  upon  the  taking  d  a  deposition,  it  must 
be  issued  by  the  derk  of  the  superior  court  of 
the  county  wherein  the  attendance  Is  required 
upon  order  of  such  court  or  judge  thereof,  a 
subpceua  issued  by  the  derk  upon  the  order  of 
the  superior  court  or  a  judge  thereof,  requir- 
ing the  attendance  at  a  witness  before  a  com- 
missioner or  other  officer  for  the  purpose  of 
giving  bis  depoution,  has  the  samQ  territorial 
force  and  effect  aa  a  subpoena  issued  by  the 
clerk,  requiring  the  attendance  before  the  court, 
and  such  subpcena  may  require  the  attendance 
of  a  witness  though  he  resides  outside  the  eocn- 
ty,  but  within  the  50-mile  limit. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  {  125;  Witnesses,  Gent  Dig.  i  9J 
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2.  DefositIorts  ^»71— Obdkbs  roB  Takino 

— COHTEMPT. 

Under  Code  &r.  Proa  |  1991.  dedarhig 
that  diaobedioooe  to  a  aobiNeiUL  refasal  to  be 
■worn  or  anawer  as  a  witness,  or  to  subscribe  an 
affldavit  or  depoaitton,  may  be  punished  as  a 
contempt,  tha.t  when  the  subpcena  requires  the 
attendance  of  a  witness  befora  an  officer  or 
commissioner  out  ot  court,  such  officer  or  com- 
missioner most  report  any  disobedience  or  re- 
fnsal  to  the  court  issuing  the  subpcena,  and 
that  tibe  witness  must  not  be  punished  for  any 
refusal  to  answer  a  question,  or  to  subscribe 
an  affidavit  of  depositum  unless  after  hearing 
upon  notice  the  court  orders  him  to  answer  or 
subscribe,  and  then  only  for  disobedience  to  such 
order,  and  that  any  judge  or  other  officer  may 
report  such  disobedioice  or  refusal  to  the  su- 
perior court,  and  audi  court  has  power  upon 
notice  to  order  the  witness  to  perform  the 
omitted  act,  and  any  refusal  may  be  pnnistied 
as  a  contempt,  the  superior  court  cannot  pun- 
ish a  witness  for  contempt  in  disobeying  a  sub- 
ptena  issued  to  require  him  to  appear  Before  a 
commissioner  for  the  taking  of  his  deposition 
without  a  hearing  first  uthhi  notice  and  dis* 
obedience  of  the  wder  aude,  regardless  of  any 
diiEereooe  between  m  refusal  to  answer  a  ques- 
tion or  aubscrilie  to  an  affldavit  or  d^;wBition 
and  a  refusal  to  cAnej  a  subpcena  w  to  be  sworn. 

nCd.  Note.~ror  other  caaea,  aee  Depoaitiona, 
Gent.  Dig.  I  182.] 

Application  by  E.  H.  Merrill  for  a  writ  of 
review  against  the  Superior  Ooart  of  the  City 
and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  others,  to  review  an  order  ad- 
judging petitions  -ot  contempt.  An^ 
nulled. 

S.  H.  Coantryman,  of  San  Pranclsco,  for 
petitioner.  JoeetAi  K.  Hotcbinson  and  Walter 
Slack,  both  of  San  Franciseo,  for  respondents. 

KBRRIGAN,  J.  This  Is  a  petition  tor  a 
writ  of  review.  The  facts  are  briefly  as  fol- 
lows: On  November  2,  1916,  there  wss  filed 
In  respondent  court  the  affidavit  of  Joseph 
K.  Hutchinson,  one  of  the  attorneys  for  the 
plaintiff  In  the  action  of  California  Trona 
Co.  V.  Harry  E.  Lee  et  aL,  pending  In  the  su- 
perior coart  of  the  state  of  California  In  and 
for  the  county  of  San  Bernardino,  showing 
that  summons  hsd  Issued  therein  and  had 
been  duly  served  on  all  the  defendants  there- 
in ;  that  petitioner  E.  H.  Merrill  (one  of  the 
defendants)  was  a  necessary  and  material 
witness  for  plaintiff,  and  thiat  said  witness 
resided  out  of  the  county  of  San  Bernardino, 
and  more  than  50  miles  distant  from  the 
place  of  trial  of  said  action,  and  In  the  coun- 
ty of  Alameda.  Upon  the  .filing  of  this  af- 
fidavit an  order  was  made  directing  sub- 
poena to  issue,  and  the  clerk  of  respondent  is- 
sued a  snl^xcna  as  directed,  requiring  the 
attendance  of  petitioner  before  H.  B.  Den- 
son,  a  notary  public,  on  Novemlwr  9,  1916. 
at  his  ofllce  in  San  Francisco.  The  subpcena 
was  duly  served  on  petitioner,  and  a  witness 
fee  of  $2.60  paid  him,  on  November  3,  1916. 
Petitioner  failed  to  appear  at  the  time  speci- 
fied in  the  subpcena,  or  at  all.  This  fact 
was  made  to  appear  to  respondent  by  the  cer- 
tificate of  the  notary  and  the  affidavit  of  Jo- 


seph K.  HatdilDBOD.  From  tbe  latter  It  ap- 
peared that  petitioner  resided  within  50  miles 
of  the  place  where  said  d^ositlon  was  no- 
ticed Cor  taking.  On  Novonber  16, 1916,  re- 
spondent made  an  order  directing  the  sheriff 
to  attach  the  petitioner  and  have  blm  In 
court  on  November  29,  1010,  to  show  cause 
why  lie  should  not  be  punished  for  contempt 
for  disobeying  said  subpoena.  This  order,  to- 
gether with  copies  of  the  notary's  certificate, 
affidavit  of  Joseph  K.  nutcliin8<m,  and  other 
papers  relating  to  the  matter,  were  served  cai 
petitioner  on  November  16,  1016.  On  No- 
vember 29, 1016,  petitioner  appeared  In  court 
with  coonsel,  and  after  argament  respcmdent 
made  .an  order,  on  December  5,  1016.  finding 
and  adjudging  petitioner  guilty  ot  contemt^ 
Judgment  on  tUs  wder  was  duly  entered  and 
recorded  on  December  6, 1016,  and  petitioner 
by  this  proceeding  seeks  to  have  it  reviewed 
and  annulled. 

[1]  Bat  two  of  the  vcltatM  dlacossed  by 
petitioner  In  his  brief  leqolre  detailed  notle& 
It  Is  unquestioned  that  under  the  provisions 
of  tbe  second  paragraph  of  snbdlvlslon  3 
ot  section  1086  of  the  Code  of  dvil  Procedure 
an  order  to  take  the  depoidtlon  of  a  witness 
may  he  nwde  by  the  superior  ooort  of  a  coon- 
ty  other  than  that  In  which  the  actl<m  Is 
pwidlng.  But  the  petltiimer  does  questim  the 
power  of  that  court  to  compel  the  attendance 
of  a  witness  before  an  officer  tox  the  pur- 
pose of  taking  his  deposlUon,  when  such  wit- 
ness resldeB  outside  of  the  county  in  which 
that  court  Is  situated,  even  thoui^i  his  place 
of  residence  be  wlttfin  60  miles  fr<Mn  tbe 
Idace  where  the  deposition  is  noticed  to  be 
taken.  In  other  words,  tbe  petitioner  con- 
tends that  since  the  action  was  pending  In 
the  superior  court  of  San  Bernardino  the 
superior  court  of  the  city  and  county  of  San 
Francisco  had  no  Jurisdiction  to  require  the 
petitioner,  a  resident  of  the  county  of  Ala* 
meda,  to  appear  in  San  Franclsoo  for  the  pur- 
pose of  there  giving  his  deposltltm. 

When  a  subpoena  is  issued  to  require  the 
attendance  of  a  witness  t)efore  the  superior 
court,  or  at  the  trial  of  an  Issue  therein,  the 
subpoena  Is  issued  by  the  clerk  of  the  court 
as  a  matter  of  course,  upon  the  application 
of  the  party  desiring  it  If  It  is  issued  to  re- 
quire attendance  before  a  commissioner  or 
other  officer  for  the  taking  of  a  deposition,  it 
must  be  issued  by  the  clerk  of  the  'superior 
court  of  the  county  wherdn  the  attendance 
is  required  upon  an  order  of  such  court  or  of 
a  Judge  thereof.  Code  Civ.  Proc.  I  1986. 
We  can  see  no  good  reason  why  a  subpcena  Is- 
sued by  the  clerk,  ui>on  the  order  of  the  su- 
perior court  or  a  Judge  thereof,  requiring 
the  attendance  of  a  witness  before  a  com- 
missioner or  other  officer  for  tbe  purpose 
of  giving  his  deposition,  has  not  the  same 
territorial  force  and  effect  as  a  subpcena  Is- 
sued by  the  clerk,  requiring  the  attendance 
before  the  court,  or  at  the  trial  of  an  issue 
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therein ;  and  accordingly  we  bold  that  such  a 
subpoena  may  require  the  attendance  ot  a 
witness  for  the  purpose  indicated,  even 
though  he  resides  oatslde  ot  the  county  in 
which  It  is  issued,  but  within  the  SO-mUe 
limit 

[2]  The  remaining  objection  involves  tho 
qnestlon  of  whether  or  not  it  was  the  duty 
of  the  superior  court,  after  a  hearing  upon 
the  report  of  the  officer  of  the  disobedience 
of  the  witness,  to  make  an  order  requiring 
the  petitioner  to  obey  the  subpcena  before 
finding  him  guilty  of  contempt  of  court — the 
solution  of  which  question  depends  upon  the 
construction  and  application  of  provisions  of 
section  1991  of  the  Code  of  Civil  Procedure- 
That  section  reads : 

"Disobedience  to  *  subpoena,  or  a  refusal  to 
be  sworn,  or  to  answer  as  a  witness,  or  to  sul>- 
scrlbe  an  aflBdavlt  or  deposition  when  reqaired, 
may  be  ponished  as  a  contempt  by  the  court 
iBSuing  uie  subpoena.  When  uie  subpoena,  in 
any  auch  case,  requires  the  attendance  of  the 
witness  before  an  officer  or  commissioner  out  of 
court,  it  is  the  duty  of  such  officer  or  oammi^ 
sionsr  to  report  any  such  dlsobedimce  or  re-' 
fasal  to  the  court  issuing  the  subpcena;  and 
the  witness  must  not  be  punished  for  any  re- 
fusal to  answer  a  question  or  to  subscribe  an 
affidavit  or  deposition,  unless,  after  a  hearing 
upon  notice,  the  court  wders  him  to  bo  answer 
or  subscribe  and  then  only  for  disobedience  to 
such  order.  Any  judge,  justice,  or  other  offi- 
cer mentioned  in  subdivision  8  of  section  19S6, 
may  report  any  such  disobedience  or  refusal 
to  the  superior  court  of  the  county  in  which 
such  attendance  was  required ;  and  snch  court 
thereupon  has  power,  upon  notice,  to  oriet  the 
witness  to  perform  the  omitted  act,  and  any 
refusal  or  neglect  to  comply  with  such  order 
may  be  puni^ed  as  a  contempt  of  auch  courL" 

It  Is  the  contention  of  tbe  petitioner  that 
before  the  superior  court  may  punish  a  wltr 
ness  for  cont^njrt:  <tf  court  tor  failure  to 
obey  a  subpoena  commanding  him  to  appear 
before  an  officer  tor  the  purpose  of  giving  lils 
deposition,  there  must  be  a  report  to  the  court 
of  such  disobedience,  and  after  a  bearing 
thereon  a  direction  to  the  witneas  by  the 
court  to  obey  the  subpoena. 

Counsel  for  the  res^wndent,  tm  the  other 
hand,  contends  that  such  Is  the  method  des- 
ignated by  section  1991,  <nil7  wheon  the  wit- 
ness refuses  to  answer  a  question  or  to  sub- 
scribe an  affldavU  or  deposition;  Imt  that 
where  he  refuses  to  be  sworn  or  disobeys  the 
sulwoena  he  Is  defying  a  direct  and  lawful 
order  of  the  court,  and  that  upon  the  estab- 
lishment of  either  at  them  facts  he  may  be 
punished  as  for  a  contempt  of  court  by  rea- 
son of  such  disobedience  without  the  court 
making  a  further  order  that  he  perform  the 
act  in  question. 

A  better  reason  may  be  conceived  In  the  case 
of  a  refusal  to  answer  a  question  or  to  sub- 
scribe an  affidavit  or  dejwsltlon,  for  the  re- 
quirement that  the  court,  after  a  hearing 
upon  the  report  of  the  officer  concerning  such 
refusal,  should  order  the  witness  to  perform 
the  omitted  act  before  punishing  him  for  a 
contempt  of  court,  than  In  the  case  of  a  fail- 


ure to  obey  the  subpoena.  In  the  former 
case  the  question  may  t>e  an  Improper  one, 
and  the  witness  justified  In  declining  to  an- 
swer It;  and  until  the  contrary  has  been 
determined  by  the  court  (the  officer  taking 
the  deposition  having  no  such  authority), 
there  has  been  no  disobedience  of  a  lawful 
command.  But  in  the  other  case,  the  sub- 
poena being  lawfully  Issued,  a  refusal  to  obey 
it  la  a  direct  disot>edlence  of  the  command 
of  the  court,  and  hence  there  would  appear 
to  be  no  logical  necessity  for  the  court  to 
specially  order  the  witness  to  appear  before 
the  officer  as  enjoined  by  the  snbpoena ;  never- 
theless the  lawmaking  power  In  enacting  the 
section  above  quoted  may  have  deemed  It 
advisable  to  provide  that  before  a  witness 
should  be  punished  for  disobeying  a  subpoena 
commanding  him  to  appear  before  an  officer 
and  give  his  deposltifai,  there  should  be  an 
investigation  by  the  court  as  to  the  suffi- 
ciency of  the  original  showli^,  made  ex  parte 
for  the  order  for  the  deposition,  and  of  the 
good  faith  of  the  witness  In  refusing  to  obey 
the  subpoena.  However  that  may  be,  it 
seems  to  us  that  the  language  of  the  section 
makes  no  distinction  between  a  refusal  to 
answer  qnestions  or  subscribe  an  affidavit  or 
deposition,  and  a  refusal  to  obey  a  subpoena 
or  to  be  sworn.  In  each  instance  the  refusal 
must  t>e  reported  to  the  conrt,  and,  following 
the  language  of  the  section,  upon  the  report 
of  the  "disobedience  or  refusal"  to  the  sn- 
peilM-  court,  the  court  has  power  upon  notice 
"to  order  the  witness  to  perform  the  omitted 
act,  and  any  refusal  or  neglect  to  comply 
with  such  order,  may  be  punished  as  a  ecm- 
tempt  of  such  conrt" 

In  the  present  case  the  record  discloses  that 
there  was  no  order  by  the  conrt  to  the  peti- 
tioner upon  notice  "to  perform  fiie  omitted 
act"  The  judgment  of  the  respondent  there- 
fore, finding  him  guilty  of  contempt  of  court 
in  the  pr^nises,  was  beyond  its  jurisdiction. 

TbB  judgment  la  annulled. 

We  concur:  LBNNOM,  P.  J.;  BIQp- 
ABDS,  J. 


POTTER  T.  BACK  OOUNTBT  TRANSF. 
00.    (ClT.  2210.) 

(District  Court  of  Appeal,  TUid  IMstriet  Cal- 
ifornia.   Feb.  16,  1917.) 

1.  BfUNICIPAI.    COBFOBATIONS    «=>70S(0v  7>— 
AUTOICOBXU  ACCIDBNT— 'NKOLiaBtVCB  AND 

CoimiBCTOST  Neguoence — Questions  fob 

JUBT. 

In  an  action  for  Injuries  when  struck  by 
defendant's  automobile,  question  of  defend- 
ant's negligence  and  also  the  question  ot  plain- 
tiff's conttibutory  negligence  hM  tor  the  jury 
under  the  evidence. 

[Bd. '  Note.— For  other  cases,  see  Uunidpal 
Corporations,  Cent  Dig.  I  1518.] 

2.  APPEAX.    and    EBBOB  ^s>100^RE3VDtW— 
FinOINOB  ON  CONFLIOTIHO  EVIDBHOB. 

'The  appellate  court  is  bound  by  the  jury's 
determination  of  the  facts,  where  the  testimo- 
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Df  of  puii^t^ff  and  hi*  wltnowfM  was  in  con- 
flict inth  the  testimonr  ot  defendanlfa  wU- 
nesMB. 

[EM.  Note.— I\)r  other  cases,  see  Appeal  and 
&ror.  Cent.  IHg.  H  8935-3987.] 

8.  Afpbai.  and  Ebbob  ^»216(1)— Bxseeva* 
TEoiT  or  Gbouhds  or  Review— Pbbsehta- 
noH  or  IsnBuonoNB. 
AppeUant  may  not  in  the  appellate  court 
for  the  firrt  time  take  advantage  of  the  trial 
coarfi  failare  to  give  some  specifie  iDstmction, 
if  be  presented  no  each  iiiBtrnction  to  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  IVlal,  Gent. 
DiS-  H  627,  630-641,  662-«76.] 

4.  UUIflOIFAL   GOBFORATIOKS  «=>706(8)— Iw- 
JUEIK8   FBDM  AtTTOUOBILB— ZnSTBUCTION. 

In  an  action  for  injuries  when  ■t*Tick  by 
an  aatomobile,  where  there  was  teatiinotiy  tend- 
iag  to  show  that  by  change  of  direction  of  the 
antomotnle  plaintiff  was  suddenly  placed  in 
peril,  the  trial  court  was  authorised  to  give  an 
instruction  as  to  plaintiff's  duty  under  circum- 
stances of  sudden  and  unexpected  danger. 

[EH  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  |  1K18.] 

5.  Appeal  and  Ebrob  «»1064(1>— Habiclbss 
Ebbok— Instbuctxok. 

In  an  acticm  for  Injuries  when  stmck  by 
an  automobile,  an  uncertain  and  ctrnfosing  in- 
struction on  die  doctrine  of  last  clear  chance. 
Anally  stating  that  if  the  jury  saw  St  to  apply 
die  last  clear  chance  to  plaintiff's  actions,  if 
thar  belieTed  that  plaintiff  discovered  the  au- 
tomobile was  in  danger  of  being  run  into  by 
Um  or  put  In  a  place  of  danger  where  it  might 
saddenly  be  called  upon  to  swerve  and  cause 
danger  to  itself  or  its  driver,  and  that  plaintiff 
discovered  that  the  daiwer  was  not  apprdiwid- 
ed  or  understood  by  the  driver,  and  that  he 
could  by  the  exercise  of  ordinary  care  avoid 
it  or  by  the  exercise  of  a  high  degree  of  care 
avoid  it,  it  was  bis  duty  to  do  so,  and  that  the 
same  rule  applied  to  both  parties,  waa  hann- 
leas  to  defendant;  there  being  no  Injury  to 
the  automobile  or  its  driver. 

IBd.  Note. — For  other  casen,  see  Appeal  and 
Elrror.  Cent.  Dig.  {  4219;  Trial,  Cent  Dig.  K 
475,  OeS,  628,  063.1 

NbouOencb  ^»83—TjA9r  Cleab  Chance 

—Application  of  Doctrine. 

Strictly  eonridered,  the  doctrine  of  lest 
dear  diance  can  be  invcAed  only  in  favor  of  the 
person  who  is  injured. 

[Bd.  Note.— For  other  caaes,  see  Negligence, 
Cent-  Dig.  I  US.] 

Anpesl  tarn  Scperior  Oornt,  San'  Diego 
Gmmtr ;  O.  N.  Andrews,  Judge. 

Action  by  Jay  H.  Potter  agalnet  tJie  Back 
Coontry  Traiuportatlon  Ginnpany,  a  corpora- 
tlKHi.  From  a  Jadgment  for  plaintiff,  de- 
fendant appeals.  Afflnned. 

Doolittle  &  Morrison  and  Morganstem, 
McGee,  Henning  A  Heudee,  all  of  San  Diego, 
for  appelant  Kirk  &  Kirk,  of  San  Diego, 
and  E.  E.  Elrk,  of  Los  Angeles,  for  respond- 
ent 


OONRET,  P.  J.  The  action  is  one  to  re- 
cover compensation  for  personal  injuries 
which  resulted  from  a  collision  between  plain- 
tiff and  an  automobile  driven  by  a  servant 
of  the  defendant  Pursnant  to  the  verdict  of 
a  Juiy,  judgment  was  entered  In  favor  of  the 


plalntlfr,  and  the  defendant  appeals  there- 
from. . 

[1,  f]  There  la  evidence  tmding  to  alww 
the  following  facti:  Late  In  the  afternoon  of 
November  16, 1913,  the  plaintiff  was  walking 
across  and  toward  the  west  aide  of  Fourth 
street  In  tiie  city  of  San  Diego.  After  pass- 
ing the  middle  of  the  street  he  saw  defend- 
ant's oar  coming  toward  him  at  a  distance 
of  not  more  than  160  feet  and  at  the  rate 
of  abopt  12  miles  per  hoar.  Observing  that 
the  automobile  was  changing  Its  direction, 
the  plaintiff  took  a  step  backward,  checked 
himself,  and  then  started  baclcward  again. 
Thereiqion  tiie  automobile  turned  again 
toward  the  plaintiff  and  struck  Um.  It 
knocked  him  about  8  feet  ran  upon  his  leg 
and  broke  it,  then  reversed  and  backed  away. 
If  these  were  the  facta,  they  were  sufficient 
to  authorize  the  Jury  to  find  In  favor  of  the 
plaintiff  upon  his  dmrge  that  the  defendant 
wrongfully,  unlawfully,  carelessly,  and  neg- 
ligently struck  the  plaintiff  with  its  automo- 
blte,  whereby  the  plaintiff  was  Injured.  This 
is  so,  notwithstanding  testimony  tending  to 
show  that  the  plaintiff  was  Intoxicated  and 
tlut  the  plaintiff  ran  back  into  the  path  of 
the  automobile  after  he  had  gotten  across 
and  out  of  danger.  These  were  disputed 
facts,  and  the  question  of  negligence  of  the 
defendant  and  also  the  auction  of  contrib- 
utory negligence  of  the  plaintiff  were  ques- 
tions of  fact  to  be  determined  by  the  Jury 
in  accordance  with  th^  belief  derived  from 
the  testimony  presented.  The  testimony  of 
the  plaintiff  and  his  witnesses  as  to  these 
matters  was  in  conflict  with  the  testimony 
of  the  witnesses  produced  by  the  defendant, 
and  we  are  bound  by  the  Jury 'a  determina- 
tion at  the  facta,  It  may  be  noted,  by  the 
way,  that  the  driver  of  the  automobile  was 
not  a  witness  at  the  trial,  although  there  is 
evidence  Indicating  that  his  testimony  could 
have  been  obtained.  Appellant  Insists  that  it 
should  not  be  held  liable  for  the  Injury  which 
plaintiff  "sustained  suddenly  stepping  In 
front  of  defendant's  autcHuoblle.''  The  diffi- 
culty with  tl^  proposition  Is  that  according 
to  the  testimony  which  the  jury  had  a  right 
to  believe  and  did  believe,  the  Injury  was  not 
thus  sustained. 

Numerous  objections  are  urged  With  re- 
spect to  the  Instructions  given  by  the  court 
to  the  Jury.  These  criticisms  refer  to  an 
Instruction  defining  negligence;  to  alleged 
failure  of  the  court  to  give  direction  to  the 
Jury  to  find  the  drcumstancea  surrounding 
the  occasion  under  consideration,  or  the  meas- 
ure of  care  owed  by  the  defendant  to  the 
plaintiff  under  those  circumstances;  to  the 
alleged  failure  to  Instruct  the  jury  that,  if 
the  plaintiff  stepped  In  front  of  the  automo- 
bile 80  close  to  It  that  there  was  not  suffi- 
cient time  In  which  the  appellant  could  have 
prevented  it  from  striking  plaintiff,  there  was 
no  duty  on  the  defendant  to  avoid  tbe  accl- 
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dent,  Ute  failure  to  petform  whldi  duty  Is 
legal  negligence;  to  allied  comments  on  the 
evidence,  whlcA  api>ellant  claims  were  charg- 
es to  the  Jnry  upon  matters  of  fact;  to  al- 
leged errors  of  Instructions  to  the  jury  up- 
on the  duty  and  obligation  of  the  defendant 
towards  plaintiff  upon  the  theory  that  plain- 
tiff had  been  placed  In  a  position  of  emer- 
gency and  of  sudden  and  unexpected  danger ; 
to  an  alleged  erroneous  instruction  upon  the 
doctrine  of  "last  clear  chance";  to  ambiguity 
and  confusion  in  the  Instructions  as  a  whole; 
to  alleged  errors  in  instructions  upon  the 
measure  of  damages. 

[J]  The  record  shows  that  the  court  re- 
fused to  give  instructions  which  were  offered 
by  the  re£Q>ectlTe  parties,  but  does  not  show 
what  these  instructions  were.  And  we  do 
not  know  how  far  the  Instructions  given  by 
the  court  on  Its  own  motlwi  were  Inconsist- 
ent, or  that  they  were  Inconsistent  at  all, 
with  those  requested  by  the  appellant.  With 
regard  to  omissions  to  give  Instructions,  we 
need  say  no  more  than  that  an  appellant  may 
not  here  for  the  first  time  take  advantage  of 
the  trial  court's  failure  to  give  some  specif* 
Ic  iDStruction,  if  he  presented  no  such  in- 
struction to  that  court  Henderson  v.  Los 
Angeles  Traction  Co.,  150  Cal.  6^,  697,  89 
Pac.  976;  Hardy  v.  Scbirmer.  163  Cal.  272. 
27S,  124  Pac.  993. 

[4]  We  find  no  prejudicial  error  in  the  in- 
structions as  given.  Since  a  recital  of  those 
instructions  would  not  raise  any  novel  ques- 
tion of  law  or  deal  with  any  unusual  appli- 
cation thereof,  we  shall  not  prolong  the  dls- 
cnsslon  very  much  beyond  a  general  state- 
ment of  our  conclusions  upon  the  objections 
presented,  or  set  forth  in  detail  our  concur- 
rence with  appellant  as  to  various  Inaccu- 
rate words  and  phrases  which  do  not  In  any 
Important  sense  affect  the  court's  statement 
as  a  substantially  correct  exposition  of  the 
law.  Notwithstanding  these  inaccuracies, 
the  instructions  contain  a  fair  statement  of 
the  doctrine  of  negligwce ;  of  the  rule  re- 
quiring ordinary  care  on  the  part  of  the  de- 
fendant to  avoid  Injuring  the  plaintiff  and 
requiring  ordinary  care  on  the  part  of  the 
plaintiff  to  avoid  exposing  himself  to  In- 
jury; and  of  the  rules  governing  the  meas- 
ure of  damages.  The  language  of  the  court 
In  referring  to  the  testimony  did  not  In  any 
Instance  amount  to  a  statement  of  the  Judge's 
opinion  upon  any  disputed  fact;  but,  on  the 
contrary,  he  directed  the  Jury  that  In  deter- 
mining the  fticta  they  were  not  even  to  draw 
any  hints  or  inferences  from  nny  statement 
made  by  htm.  There  was  testimony  tending 
to  show  that  by  the  change  of  direction  of 
the  automobile  the  plaintiff  was  suddenly 
placed  In  peril,  end  therefbre  the  court  was 
authorized  to  give  the  Jury  an  Instruction  as 
to  the  duty  of  plaintiff  under  circumstances 
of  sudden  and  unexpected  danger. 

[6]  Complaint  Is  made  that  the  court  stat- 


ed that  the  doctrine  of  the  last  clear  chance 
"has  no  application  to  the  acts  of  the  plaintiff 
in  this  case,  so  far  as  the  circumstances  In- 
volved in  this  case  are  concerned,"  and  then 
proceeded  to  Instruct  on  the  subject  on  the 
contrary  theory.  The  instruction  as  a  whole 
is  uncertain  and  confusing  in  Its  terms,  and 
finally  states  that: 

"If  you  see  fit  to  apply  the  last  clear  chance 
to  plaintiff's  actions,  if  you  should  believe  tliat 
the  plaintiff  discovered  that  the  automobile  was 
in  danger  of  being  run  into  by  him,  or  put  in 
a  place  of  danger,  where  it  might  auddeoly  be 
called  upon  to  swerve  and  cause  danger  to  it- 
self or  its  driver,  and  that  the  plamtiff  dis- 
covered that  that  danger  was  not  apprehended 
or  understood  by  the  driver,  and  that  he  could 
by  the  exercise  of  ordinary  care  avoii  It,  or  by 
the  exercise  of  a  high  degree  of  care,  avoid  it,  it 
was  his  duty  to  avoid  it  I  suppoae  the  same 
rule  does  apply  to  both  parties.'* 

[1]  It  does  not  seem  that  appellant  conld 
have  be«i  Injured  by  this  Instruction.  Am 
there  was  no  Injury  to  tlie  aatcanobile  or  to 
Its  driver,  the  last  foregtdng  quoted  state- 
ment hit  <nily  the  viewlon  air,  so  far  as 
this  case  is  concerned.  And  there  was  no 
error  In  the  oourfs  earlier  statement  that 
the  doctrine  of  last  dear  chance  had  no  ai>- 
pllcatton  to  the  acts  of  the  plolntlfl  in  this 
case.  For,  "strictly  ouialdered,  this  doetrine 
can  be  Invoked  only  In  favor  of  the  pmon 
who  Is  Injuzod."  Spear  %  United  Railroads, 
16  Oal.  App.  037.  659,  117  Pac.  856. 

Counsel  for  sibilant  state  in  their  brief 
that  the  defendant  has  appealed  from  the 
Judgment  and  from  an  order  denying  Its  mo- 
tion for  a  new  trIaL  The  transcript  does  not 
show  that  tbam  is  any  appeal,  oOer  than 
from  the  judgment 

The  Judgment  is  affirmed. 

We  concur:   JAMES.  J.;  SHAW,  J. 


CARLSON  V.  FARM  LAND  INV.  00. 
(Civ.  1631.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Jan,  20,  1917.    Rehearing  Denied 
by  Supreme  Court  March  21,  1917.) 

1.  Cancellatioit  of  InsTBimirrs  ^337(6)— 

FBAUD—SumcnNOT  OV  COMPLAIItT. 

Complaint  diarglng  false  represoDtations  Iv. 
letter  from  a  mlnlstw  alleged  to  be  agrat  of 
an  inrestniMit  company,  concerning  valae  of  land 
in  a  missionary  colony  held  demurrable  In  not 
ailing  knowledge  of  falsity,  frauduloit  pur- 
pose, or  actual  untruth  of  Btatements  made^  the 
letter  b^ng  largely  an  expression  of  o|Hnion 
as  to  values,  ana  only  showing  a  desire  to  col- 
onize for  religious  purposes. 

fEd.  Note.— For  other  cases,  see  Cancdlation 
of  Instruments,  Cent.  Dig.  $§  68.  78.] 

2.  Canceixatiob  of  Instbumcnts  ^=937(8) — 
PuAonfo  FaAtTDUiXnT  Representations. 

The  simple  statement  that  ropresentations 

relied  upon  were  false  and  fraudulent  is  Insuf- 
ficient in  the  absence  of  statements  of  the  real 
facts,  tdnce  otherwise  such  aUegadons  sre  mere 
conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Canc^ation 
of  Instruments,  Cent.  Dig.  S§  6S,  78.] 
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8.  YBHIXa  AND  PUBCHASn  ^n33— HlSBKP- 
'KESENTATIOH  BT  VENDOB  —  STATXimXT  ov 

Opinion. 

M«re  exprestions  of  opinion  by  a  -vendor  are 
not  false  reprcfloitatiims  sUhoosh  not  warrantp 
ed  by  the  fiicts,  unleM  tber  were  not  honestly 
given  and  made  with  knowledge  of  falsity- 

[Ed.  Note.— Fw  other  casea,  see  Vendw  and 
Pirehaser.  Out.  IMff.  H  88740-48.  66.] 

4.  Cancmllatiow  or  IwerBmawTS  «=»87(6)— 

PUMDIITO  FbATTDUUNT  IRTBNT. 

Merely  alleging  the  making  oC  false  rmrv 
aentationa  Iqr  ageut  of  vendor  Toa  not  aufflcient. 
where  no  fraudulent  intent  to  induce  the  pur- 
cbnser  to  act  upon  them  is  shown. 

[Ed.  Note—For  other  cases,  see  Oanedlatloii 
of  IiHtmrneats.  Cent.  Dig.  ffi  68,  7&1 

Appeal  from  Superior  Cknirt,  Tuba  County ; 
E.  S.  MahoD,  Judge. 

Action  to  rescind  land  contract  by  Edward 
Carlson  against  the  Farm  Land  Investment 
Company.  Judgment  dismissing  complaint, 
and  plaintliC  appeals.  Affirmed. 

For  petition  for  rehearing  In  Supreme 
Court,  see  164  Pac.  348.  , 

Curtis  Hlllyer,  of  San  Francisco,  and  Wet- 
more  *  Da  vies,  of  MarysvlUe,  for  appellant 
A.  A.  De  ligne,  of  Sacramento,  and  W.  H. 
Carlln,  of  MaiysrUle,  for  respondent 

PLXJMMEB.  Judge  pro  tem.  Plaintiff  ap- 
peals from  a  Judgment  entered  in  the  lower 
court  dismlwring  the  action  herein  for  failure 
to  file  an  amended  complaint  as  allowed  by 
the  ordw  of  the  trial  court  after  sustaining 
a  demurrer  to  the  plaintUTs  first  amended 
complaint  The  action  was  begun  by  the 
plaintifC  to  secure  a  decree  rescinding,  on  the 
grounds  of  fraud  and  deceit  a  contract  of 
purchase  for  a  tract  of  land  comprising  be- 
tween eight  and  nine  acres  situated  In  Ar- 
boga  Col<ray,  county  of  Yuba,  state  of  CaU- 
fomla,  entered  into  between  the  plaintiff  and 
defendant  on  or  about  the  16th  day  of  Oc- 
tober, 1912,  and  for  the  recovery  of  damages 
alleged  to  have  been  suffered  by  the  plain- 
tiff. The  demurrer  to  the  complaint  was 
both  special  and  general,  and  was  snstalDed 
by  the  lower  court  with  leave  to  amend, 
which  was  not  dwe. 

[1]  The  complaint  shows  that  the  plaintiff, 
a  Swede  by  birth,  a  farmer  by  occupation, 
was  prior  to  the  10th  day  of  October,  1912,  a 
resident  of  the  state  of  Michigan,  of  the 
same  religions  faith  as  one  Hallner,  living  In 
Sacramento,  in  the  state  of  California,  a  pas- 
tor of  a  church  of  the  same  faith  as  plaln- 
tiff;  that  on  or  about  the  1st  day  of  Octo- 
ber, 1912,  a  letter  was  received  by  the  plaln- 
tifT  from  said  Hallner  In  reference  to  the 
Arboga  Colony  and  Its  desirability  as  a  place 
of  resldwce.  As  this  letter  is  made  the 
foundation  <^  the  complaint.  Is  annexed 
fliereto  and  made  a  part  thereof  by  prefer 
references,  the  snffldcncy  of  t^ie  complaint 
mastr  In  large  measure,  be  determined  by  ttie 
contents  of  the  letter.  The  letter  Is  as  fol- 
lows: 


"Ctmceming  Artwga  Colony. 

"Dear  Brother  in  the  Lord :  Grace  and  Peace. 
It  seems  to  be  my  duty  to  say  a  few  words  re> 
garding  Arboga  Colony,  f  have  okyself  looked 
over  the  ground  and  have  myself  made  iuguiriee 
Rbout  it  Therefore  I  know  what  it  contaiua 
When  I  9  years  ago  wrote  up  Turlock,  I  was 
abused,  criticized  by  a  great  many.  But  the? 
now  most  all  acknowle'lge  that  I  understood  the 
case  better  and  that  I  had  a  clear  view  of  the 
future  than  those  of  my  beUigeretit  friendi  who 
criticized  me  at  the  time.  My  sole  purpose  at 
the  time  was  to  get  toj^ther  a  great  Swedish 
colony  and  a  strong  missionary  movement.  And 
I  believe  it  must  be  admitted  that  we  succeeded 
therein.  I  have  now  allowed  myself  to  be  per> 
soaded  to  participate  id  the  foundation  and  de- 
velopment of  the  Arboga  Colony.  And  I  am 
positive  that  it  will  succeed  just  the  same  as  it 
succeeded  in  Turlodc,  sandstorms,  grasshoppers 
and  criticisms  notwithstan^ng.  It  will  suc- 
ceed because  God  the  Creator  has  ordaiued 
that  the  earth  shall  he  filled  and  inhabited  of 
people  who  will  overcome  and  rale  her  (1  Mos. 
1,  28).  It  must  BQoceed  because  our  purpose  is 
the  preservation  of  God's  difldren  In  the  faith 
and  upbringing  of  the  children  In  Christ  and  the 
faith  of  the  fathers,  and  a  Vigorous  misrionary 
activity,  which  cannot  be  attained  if  our  peo- 
ple are  divided  into  small  groups  here  and  there. 
Think  beside  Iww  costly  nua^oiiazy  work  is. 

"Other  conditions  are  much  better  in  Arboga 
than  they  were  In  Turlock.  A  great  quantity  oi 
potatoes  was  recently  harvested,  the  largest  and 
finest  I  have  em  seen.  All  bearing  witness  to 
its  extraordinarr  fertility. 

"There  we  also  find  water  transportadMi, 
lakes  and  fishiup:,  for  bnidness  as  well  as  pleas- 
ure, in  the  neighborhood  and  also  a  good  market 
and  splendid  communications.  Our  good  land 
company  has  1^  means  ctf  restricting  clauses  in 
contract  and  deed  shut  out  the  Uquor  traffic  and 
saloon  keeping,  as  wdl  as  *niils8Jices,*  or  In  otho- 
words  all  that  contend  to  dsgmde  or  lower  the 
morals  of  the  community. 

"Just  think  what  a  great  advantam  this  is; 
where  have  such  opportunities  ever  oeen  given 
to  our  people  before?  Can  one  Imagine  a  place 
more  fitted  for  homes  for  families  and  raising 
children?  M<tfeoTer  gfod  milk  oows  are  foi^ 
nisbed  free  to  new  settlers  who  eoltivate  and  Hva 
in  their  homes  In  such  a  way  that  half  of  thrir 
income  from  the  cream  is  credited  toward  the 
payment  of  the  cows.  Mr.  J.  M.  Hwiderson,  Jr., 
cashier  of  the  Sacramento  Bank  (which  has  ll.* 
000  depositors  with  a  combined  capital  of  f6r 
210,539.07),  is  cme  of  the  largest  owners.  I 
have  been  acquainted  with  him  for  17  years.  No 
father  or  brother  could  have  done  more  for  our 
Swedish  folk  in  and  around  Kiagabnig  and  Biv- 
erside  than  he  has  done.  He  has  been  tried  and 
found  to  be  a  true  friend.  It  is  therefore  quite 
natural  that  I  feel  safe  because  I  know  that  our 
people  will  be  w^  treated  and  taken  care  of  la 
Arboga.  As  far  as  the  price  ot  the  land  Is  con- 
cerned, it  is  cheap  in  pnvortiiHL  to  the  fertility 
of  the  soil  and  locfttitm. 

*'It  is  cheaper  here  at  from  $75  to  1150  per 
acre  than  Turlock  property  was  at  from  |26  to 
$32.50  per  acre.  X  also  believe  that  one  can 
begin  with  the  same  capital  here  as  there,  but 
the  prospect  for  himself  and  family  for  the 
future  is  far  pleasanter. 

"Finally,  let  me  assure  you  that  I  have  no 
connection  with  nor  interest  in  the  land  com- 
pany, nor  have  I  received  any  allovsnce  on  the 
h^  I  have  bought,  tor  whidi  I  have  paid  the 
same  price  as  SU  others,  but  I  do  this  out  of 
pure  interest  for  the  Swedish  pecvle  and  for 
our  mission. 

"I  believe  in  systematic  colonizing  by  gather- 
ing our  Swedish  people  in  large  Swedish  com- 
munities, tiecause  it  is  better  for  them  and  bet- 
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tar  for  tlie  mlgdonary  actlvltieB,  but  not  only 
that,  our  people  will  be  protected  againet  ex- 

f>Ioiters  and  schema  who  will  not  stop  extoll- 
ng  poor  land  for  the.sake  of  pecscMial  gain  with- 
out the  slighteat  passible  oare  for  the  bnyw'B 
loM  or  ruin. ' 

"I  have  already  been  regoested  to  prepare 
plans  as  well  as  to  produce  drawings  EUid  the 
estimate  for  our  meeang  house  or  church,  if  one 
would  so  call  it,  and  the  building  of  which  will 
taka  -place  in  the  near  future. 

"Preparations  have  acoordinjsly  been  made  to 
take  care  of  both  the  colonists'  temporal  and 
spiritual  welfare,  which  we,  as  Swedes  and 
friends  of  the  missiixi  ought  to  duly  appreciate. 

"p[gii«d]  A.  HluiiMr. 
"Sacramento  Bank  Blag.,  Sacramoito,  OaL 
"March  1st,  1912." 

The  complaint  then  alleges: 

"lliat  in  and  by  said  letter  said  Hallner  false- 
ly pretended  and  repres^ted  to  plaintiff: 

"(A)  That  said  land  so  offered  tor  sale  to 
plaintiff  was  of  a  character  greatly  superior  to 
the  land  about  Turlock,  California. 

"(B)  That  said  land  was  a  better  barKain  at 
S7S.(K>  to  $150.00  an  acre  than  similar  laud  at 
Tnrlock  at  125.00  to  SS2.80  per  aa% 

"(Q  That  said  land  was  ot  extraordinary  fer- 
tility. 

"(D)  That  a  great  quantity  of  potatoes  had 
been  recently  harvested  on  said  land,  which  were 
the  (Aoicest  and  finest  ever  seen  by  said  repre- 
sentatives. 

"(E)  That  said  Hallner  was  not  in  any  way 
financially  interested  In  the  sale  of  said  land, 
and  that  the  interest  of  said  Hallner  arose 
&om  his  desire  to  get  together  a  great  Swedish 
colony,  and  promote  a  strong  missiwary  move- 
ment" 

That  at  the  time  said  representations  were 
made  by  said  Hallner  in  said  letter,  said 
Hallner  was  an  agent  and  employs  of  said 
defendant;  that  in  said  letter  said  Hallner 
fraudulently  concealed  tram  plalntiCF  the 
fact  that  said  laud  was  worthless  and  of  no 
value,  and  that  it  was  known  as  ot^ow 
land;  and  that  there  was  present  in  It  cer- 
tain "hard  pan."  located  at  such  distance 
from  the  surface  that  it  was  Impracticable  to 
drain  the  same  of  water  so  as  to  permit  the 
profitable  growth  of  plants  and  trees. 

It  is  further  alleged  that  the  defendant,  by 
means  of  advertising  drcolars  teat  by  de- 
fendant to  plaintiff — 

"falsely  pretmded  and  represented  that  there 
was  no  hardpan  in  any  of  defendant's  land  so 
offered  for  sale;  that  said  defendant  in  said 
circulars  likewise  fraudulently  concealed  from 
the  plaintifF  the  fact  that  there  was  hardpan 
on  said  lands  at  sndi  distance  from  the  surface 
that  it  was  in^racticable  to  drain  the  same  so 
as  to  permit  profitable  growth  and  culture  of 
plants  and  trees;  that  an  advertising  <^culBr 
was  sent  by  defoidant  to  plaintifl  and  received 
by  plaintiff,  reproducing  as  a  part  <tf  said  cir- 
cular a  photograph  of  a  hop  ranch,  located  near 
Wheatland  in  the  county  of  Tuba,  containing  a 
picture  of  said  Hallner  m  the  foreground  there- 
of, and  said  defendant  falsely  pretended  and 
represented  in  said  circnlar  that  said  hop  ranch 
was  located  in  Arboga  Gf^ony;  that  anouier  ad- 
vertising circular  was  also  seht  by  defendant 
to  plaintiff,  reproducing  a  photograph  of  an  al- 
falfa field  located  near  to  the  tract  of  land  offer- 
ed for  sale  by  defendant,  but  not  a  part  of  said 
tract  of  land;  and  said  defendant  falseb  pre- 
tended and  represented  to  plaintiff  in  nid  cir- 
cular that  said  alfalfa  field  was  located  In  Aibo- 
«a  Colony." 


It  is  farther  alleged  that  the  plalntlfT  clos- 
ed up  his  business  in  the  state  of  Michigan, 
came  to  the  state  of  California  on  or  about 
the  1501  day  of  October,  1912,  was  met  by 
the  said  Hallner,  who  took  (^arge  of  him 
and  acted  as  friend  and  adviser,  both  busi- 
ness and  ^rituaL  That  the  plaintiff  relied 
Ihapllcltly  upon  said  Hallner  as  such  adviser, 
and  believed  him  to  be  entlr^  actuated  by 
spiritual  motives,  eta 

It  Is  furOier  alleged  that  upon  the  plain- 
tiff's arrival  at  Arboga,  defendant,  throu^ 
its  r^reaentatives,  exhibited  the  land  refer- 
red to,  while  the  same  was  free  from  over- 
flow and  during  the  dry  season,  and  repeat- 
ed the  representatlDns  previously  made  by 
defendant,  as  aforesaid,  prior  to  plalntUTs 
arrival,  and  continued  to  conceal  the  exist- 
ence of  the  facts  so  concealed,  and  b\u3i  false 
representations  and  such  fraudulent  conceal- 
ments then  and  there  made  by  defendant  and 
its  representaUves  were  as  heretofore  stated, 
repeating  In  substance  and  with  almost  Iden- 
tical language  the  allegations  hereinbefore 
set  forth ;  and  further  alleghig  "that  plaintifl 
was  totally  Ignorant  of  the  existence  of  the 
facts  and  entirely  ni^ninifir  with  swamp 
and  overflow  lands;  that  said  represrata- 
ttons  so  made  by  the  defendant  and  Ita  rep- 
resentatives both  before  and  after  the  arriv- 
al of  the  plaintiff  at  Arboga,  were  false,  as 
defendant  and  its  representatives  then  and 
there  well  knew." 

It  is  futther  alleged  that  the  plaintiff  did 
not  discover  the  falsity  of  the  alleged  repre- 
sentations until  during  the  winter  of  1913- 
1914,  when  the  lands  referred  to  vrere  flooded 
by  the  high  waters  of  that  season,  wheth« 
by  braiklng  the  levees  referred  to  In  the 
complaint,  or  otherwise,  does  not  appear; 
and  by  reasim  ot  the  flooding  great  damage 
was  suffered  and  the  lands  rmdered  oitlrelr 
unfit  tar  the  purposes  for  wUdh  lii^  wm 
faBely  represented  to  be  fit  It  will  be  seen 
the  allegations  of  the  conqAalnt  that  re- 
liance waa  placed  the  plaintiff  ig^mi  Urn 
representations  made  by  Hallnor,  and  not 
upon  anything  said  or  done  by  any  other 
resentative  ot  the  d^uidant.  While  it  Is  al- 
leged that  other  r^esoitatlTes  made  similar 
statements,  and  that  circulars  were  sent  by 
the  defendant  to  the  idaiutiff,  the  complaint 
Is  entirely  silent  as  to  any  confidoice  b^ng 
placed  ther^n  by  the  plaintiff,  or  that  he 
made  any  purchases  on  account  of  any  soch 
representationB.  TSie  complaint  la  also  sUent 
as  to  whether  the  representations  made  by 
Hallner  in  his  letter  were  actually  known  by 
him  to  be  ftilse,  or  were  in  truth  and  In  fact 
false,  other  than  by  way  of  mere  recitaL  The 
language  of  the  complaint  Is,  "That  In  and 
by  said  letter  said  Hallner  falsely  pretended 
and  represented  to  plaintifl,"  etc  The  plead- 
er, by  paragraph  8  of  his  complaint,  after 
stating  that  different  representatives  of  the 
company  bad  made  certain  xepreaentations, 
uses  the  following  langna«a: 
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"That  nid  repretenUtions  so  made  by  defend- 
ant and  its  repreaoitatiTes,  both  before  and  after 
the  arrival  of  the  plaintiff  at  Arboca,  were  false, 
as  deCmdant  and  Its  representatives  then  and 
there  wdl  knew." 

This  Is  not  a  direct  allegatloa  that  any- 
thlziK  aald  mr  wrlttra  by  HaUmr  was  dtber 
false,  or  known  by  him  to  be  false.  TbB  spe- 
cial demunm'  calls  direct  attentton  to  this 
defect.  An  analysis  of  the  letter  shows  that 
the  principal  purpose  of  the  writer  was  the 
bnlldlng  up  or  foondlng  of  a  Swedish  oolony 
of  his  own  religlona  faith.  This  is  not  alleg- 
ed to  be  either  false  or  franduleut  After 
qieakinff  of  the  cmdltlons  ta  Arboga.  tbB  let- 
ter  states: 

"A  great  qaantlty  of  potatoes  was  recently 
harveeted,  the  largest  snd  finest  I  have  ever 
seen,  all  bearinff  witness  to  Us  extraonUnair 

fertility." 

Fmn  all  that  appears  In  tbia  conqplalnt. 
AilMiga  ColfHiy  may  have  produced  a  Uu^ 
qnantlt7  of  pcftatoes,  and  of  a  quality  asserted 
bj  HaUnor.  The  language  of  the  complaint 
is,  *il>at  a  great  quantity  of  potatoes  bad 
been  recently  harvested  on  said  land."  This 
la  not  an  allegation  that  socb  potatoes  were 
not  raised  In  Arboga  Colony;  it  la^  at  most, 
only  an  all^tJmi  that  they  wm  not  raised 
on  the  small  tract  bargained  fw  by  the  plaln- 
tUt  The  letter  fortjier  states:  That  maAet 
comnranicatlona  are  good ;  this  Is  not  denied. 
That  the  deeds  to  the  lUfferait  tracts  In  Ar^ 
bpga  Oolony  contain  stringent  dauses  re- 
stricting the  liquor  traffic:  ^Die  tmfh  of  this 
Btatemuit  is  not  qnesticHied.  Tlmi  ftdlows  a 
reference  to  what  one  J.  Bl  Henderson,  of 
Sacramento,  has  done  tor  the  Swedish  peoi^e. 
Upon  this  question  the  complaint  Is  also  si- 
lent. A  comparison  is  then  drawn  as  to  the 
respeettve  values  ot  land  in  Ohutock,  CaL,  and 
lands  sttoate  in  tlie  Ariwga  OoloDy.  There  Is 
nothing  In  tlie  oomiAalnt  shoiring  that  Uiis 
statement  was  not  made  in  good  faith,  and, 
when  carefully  sualyaed,  whether  such  state- 
ment is  not  In  fact  true.  Hie  tettor  ttea 
concludes  with  the  statement  of  the  writer's 
belief  In  the  advisability  of  colonising  and 
gathering  the  Swedish  people  together  in 
large  communities;  that  the  writer  had  been 
requested  to  prcfiare  lAans  for  a  Swedish 
meettngbonse  or  chnrdL  There  is  iq 
tbe  lettm:,  nor  is  there  anything  In  tlie  ooiOr 
plaint,  from  whldi  the  trial  court  oould  Infer 
that  Hallner  Icuew  anything  about  any  hard- 
pan  uDdetnealh  the  lands  In  Arboga  OAoDJt 
or  from  whldi  it  can  be  Infmed  fliat  Hallner 
was  fraudulently  or  otherwise  ctmceallng 
BQCh  fact,  If  It  be  a  £act  Nor  Is  there  any- 
thing in  tbe  complaint,  or  In  the  letter,  from 
whidi  the  trial  court  oould  infer  that  Hall- 
ner was  conceaUng  trom  the  j^ntlfr  that  the 
lands  Involved  are  worthless  w  of  no  value, 
If  sntiti  be  the  fact.  The  language  of  the 
complaint  In  this  particular.  In  the  first  In- 
stance, la  as  follows:  ' 

"That  in  said  letter  said  Hallner  fraudai«itly 
concealed  fnun  plaintiff  the  fact  that  said  land 
was  worthless  and  of  no  valae." 


And  further  on,  as  a  basis  for  charging  the 
valuelessness  of  the  lands,  the  conu>lalnt  al- 
leges: 

'^Tbat  said  land  was  inundated  from  flood 
watm  to  the  plaintiff'a  great  damage,  rendering 
the  same  entirely  unfit  for  tiu  purposes  far 
whiidi  it  waa  fabebr  r^nesented  to  be  tit,  aa 
aforesaid." 

This  Is  not  an  auction  that  the  lands 
were  otherwise  than  as  r^resMited  by  Hall- 
ner, or  that  they  are  not,  in  fact,  both  vatua^ 
hie  and  fertile;  xxot  Is  there  any  allegation 
In  the  complaint  alleging  t}ie  actual  existence 
of  hardpan  nndemeath  the  lands  described 
therein,  the  nearest  approadi  being  the  state- 
ment Uiat  said  Hallner  concealed  from  plaln- 
tlfl  that  th«e  was  present  in  tt  certain  hard- 
pan  located  at  such  distance  from  the  surface 
that  it  was  impracticable  <o  drain  the  same. 
If  su<^  were,  in  fact,  the  case,  there  ml^  be 
"certain  bardpan"  In  the  land,  uid  yet  the 
tract,  as  a  vhtAe,  still  fertUe-  and  valnablb 

Much  time  and  qiace  has  been  occupied  by 
couns^  In  their  briefB  toucidng  the  question 
as  to  when  an  expression  of  opinion  may  be 
regarded  as  equivalent  to  a  staft^aent  oC  a 
fact  and  reselsalaD  granted,  but  fmn  t2is 
analyds  of  the  cnnplalnt  and  the  letter  upon 
wbi<dL  it  is  based,  as  herelnb^re  set  forth,  it 
does  not  seem  to  the  court  necessary  to  re- 
view a  long  list  of  authoritieo  on  questions 
whldi  are  not  disrated. 

it,  I]  The  real  point  tuTolTed  in  this  action 
is  dedded  in  the  case  ot  Baker-Boyer  Na- 
tional Bank  t.  Hugfason,  S  Wash.  100, 81  Pae. 
423.   Hie  court  tbere  mju: 

"The  simple  statement  that  audi  r^reaentsr 
tlons  were  false  and  fraudulent,  in  the  absence 
of  any  stat^ent  ot  what  the  real  facta  were,  is 
a  simple  coacluri(m  of  law,  and  no  Issue  of 
fact  could  be  nutde  upon  it." 

That  the  mere  expression  of  opinions  by  a 
vendor  is  not  such  a  mlsr^KMutatloa  as 
might  avoid  a  sale,  even  altbongh  sudi  twin- 
Ions  are  not  wanranted  by  the  fitcts,  is  too 
w611  eotatdished  to  require  the  dtatlon  of 
authority,  ^le  allegation  In  that  case  was  as 
follows: 

"That  it  was  falsdy  and  fraudulently  repte- 
sented  that  said  real  estate  was  dtoated."  etc. 

Here,  It  Is  not  pretended  that  Hallner 
fraadnl^tly  represented  anything,  it  being 
alleged  oaij  that  be  falsely  represented  and 
pretended.  This  language  does  not  include 
any  element  of  wUlfnlness  or  lat^  of  good 
folth  on  the  part  of  the  person  mailing  the 
representation,  or  that  the  truth  is  actually 
different  from  such  representations. 

In  the  case  of  Spreck^  v.  OorrlU.  1^ 
Gal.  388,  386,  02  Pac.  1018,  the  language  of 
the  complaint  was,  "falsely  and  fraudulent- 
ly," but  the  court  points  out  that  no  flpedal 
demurrer  waa  interposed,  and  says: 

"If  the  objection  had  been  raised  by  qtedal 
demurrer  for  uncMlainty,  perhaps  it  might  have 
been  hpid  fatal,  but  no  demurrer  waa  filed  to 
the  complaint  The  defendant  answered,  de- 
nying practically  all  the  substantial  allegations 
of  the  complaint,  and  the  ease  was  tried  upon 


Digitized  by  Google 


34S 


164  PACIFIC  BBPOBTBB 


<OaL 


the  tbeoTT  tliat  the  complaint  was  snfflcifliitlr 
direct  and  pocdtiTe." 

The  conrt  .further  says: 

*7he  lack  of  a  direct  allegation  that  the  state- 
ments were  untrue,  conceding  It  to  be  a  defect, 
is  one  of  that  character  which,  in  the  absence  ot 
a  sp«cial  demurrer,  is  cured  by  the  verdict  ot 
the  jury  or  the  finding  of  the  court,  and  which 
cannot  be  taken  advantax9  oC  whm.  urged  Ua 
the  first  time  on  aplieal." 

And.  ftirtlier: 

"The  same  rule  applies  to  the  defect  of  elleRa- 
tton  of  fraudulent  intent  on  the  part  of  Gorrill. 
While  the  allegation  that  he  made  the  statements 
'falsely  and  fraudalently'  to  Miduce  Spreckels  to 
boy,  might  not,  in  the  facs  ot  iffofwr  wecial 
demurrer,  supply  the  place  of  a  direct  allega- 
tion that  Gorrill  knew  them  to  be  untrue,  or 
made  them  in  a  manner  not  warranted  by  Us 
own  information,  although  he  beUevedvthem  to 
be  true,  nererthelera  It  ImpUes  all  this ;  and, 
where  no  special  demurrer  la  interposed,  it  will 
be  sniBcient  after  Uie  verdict  or  decision 
uptHi  the  merits.'* 

[4]  In  tbat  case  It  was  alleged  that  the  rei>- 
reseutatlons  were  made  falsely  and  fraudu- 
lently and  with  Intent  to  deceive.  In  the  case 
at  bar,  it  is  only  when  Hallner  falsely  pre- 
tended and  represented  without  any  fraudu- 
lent int^t;  and,  so  far  as  the  complaint 
goes,  without  any  purpose  to  deceive  or  mis- 
lead the  plaintiff  in  any  particular.  The  trial 
conrt  upon  demurrer  held: 

"Tbat  it  was  not  alleged  in  the  complaint  that 
the  false  statements  wwe  made  with  intent  to 
deceive  the  plaintiff  or  induce  bim  to  make  the 

Surchase  to  his  injury"  (citing  Sutherland  Code 
'leading,  i  688G;  Barber  v.  Morgan.  51  Barb, 
m.  Y.]  lie :  Heller  V.  DyerviUe,  116  OaL  133, 
i7  Pae.  101^ 

And,  furthw,  that  there  was  no  allegation 
In  the  ocHnplalnt  fliat  the  plaintiff  had.  In 
fSact,  been  Injured  by  reason  of  his  purchase, 
citing  Truett  t.  C^erdonk,  120  CaL  688,  68 
Pac.  26.  This  defect  In  the  complaiat  for- 
Uier  appears  by  reference  to  12  B.  (X  I«.  { 
167,  where  it  Is  stated: 

"Fraudulent  intuit  mnst  be  alleged  in  all 

cases  where  it  is  a  material  ingredient  of  a 
fraud  relied  on.  In  an  action  of  deceit,  it  is 
proper  to  allege  facts  showing  knowledge  on 
the  part  of  the  defendant  tbat  his  representa- 
tions were  false,  and  generally  In  such  an  ac- 
tion scienter  must  be  alleged  either  expressly 
or  by  alleged  facts  which  are  tantamount  there- 
to. It  must  also  be  alleged  that  the  representa- 
tions were  made  with  a  frandulrat  intent,  and 
tor  the  purpose  of  inducing  the  other  party  to 
act  on  them.  In  all  cases  where  the  repreaeuta- 
tiona  relifd  on  relate  to  matters  of  opinion,  it 
must  be  alleged  that  they  were  knowingly  ^use, 
and  were  not  honestly  given." 

KoUiiDg  of  this  kind  appears  In  pUdntUTs 
amoided  complaint.  If  the  necessary  facts 
Ndsted  to  constitute  a  cause  of  action,  tbe 
trial  court,  allowing  20  days  within  which  to 
file  a  second  amended  c(Hnplalitt,  provided 
ample  timet 

We  are  of  the  cH^lnlon  that  the  defsndanf s 
demurrer  to  plaintiff's  amended  complaint 
was  properly  sustained,  and  that  tbe  judg- 


ment of  the  lower  oovxt  durald  be  affirmed. 

It  Is  so  ordered. 

We  ocHicur:  CHIPMAN,  P.  J.;  BUA- 
NETT,  J. 

I         I  ' 

GABLSON      FABM  LAND  INV.  00. 

(Sac.  2342.) 

(Supreme  Court  ol  GaUfomia.  March  21, 1917.) 

Oanciu^tion  of  Instbuuento  «=>S7(6)— AXr 
LEGATION  or  FSATTDULSHT  INTXITT. 
A  complaint  was  demurrable  where  it  failed 
to  alli^e  that  false  statunents  relied  upon  in 
inducing  plaintiff  to  purchase  land,  were  made 
with  intent  to  deceive  plain  tiff  and  ^duce  Mm 
to  purchase  land. 

CBd.  Note.— For  other  cases,  see  OanoeUation 
of  Instrummts,  Cent  EMg.  H  68,  7a] 

In  Bank.  Appeal  from  Superior  Oonrt^ 
Xiaba  County;  E.  3.  Mahon.  Judge. 

On  petition  for  hearing  In  Supreme  Conrt. 
Petition  dialed,  and  Judgment  sustained. 

For  (pinion,  of  District  Cotirt  of  Appeal, 
see  164  Pac.  344. 

Curtis  Hlllyor,  of  San  Francisco,  and 
Wetmore  &  Davlea,  of  MarysvlUe,  for  aiq^l- 
lant  A.  A.  De  ligne,  of  Sacramento,  and 
W.  H.  CarUn,  of  MarysTlUe,  for  reopondent. 

PER  CUBIAM.  In  denying  the  petition 
for  a  hearing  In  this  court  after  decision  by 
the  District  Conrt  of  AE^>eaI  of  the  Third 
Appellate  District,  we  deem  it  proper  to 
say  tbat  we  do  not  desire  to  be  uod^stood 
as  approving  everything  stated  In  the  opin- 
ion of  tbat  court. 

It  seems  to  us  that  tliere  can  be  no  question 
of  tbe  correctness  of  tbe  action  of  the  trial 
court  in  sustaining  tbe  demurrer  on  the 
ground,  among  others,  that  it  was  not  alleged 
in  the  complaint  tbat  the  false  statements 
were  made  with  Intention  to  deceive  the 
plaintiff  or  induce  blm  to  make  tbe  purchase 
to  bis  injury. 

Tbls  being  so,  tbe  judgmoit  of  that  conit 
would  have  to  be  affirmed  in  any  evant. 


Ex  parte  MADALINA.  (Or.  2032.) 
(Supreme  Court  of  California.  March  28, 1917.) 
1.  BaSTABDS  €=>1  —  NoNSUPPOBT— IjIABIUTX' 

OF  Father  of  Illeoitimatb  Child —  Stat- 

VTB. 

Civ.  Code,  i  106,  provides  tbat  the  presump- 
tion of  legitimacy  can  be  disputed  only  by  tlie 
husband  or  wife  or  the  descendants  ot  one  or 
both  of  them.  Pen.  Code,  S  270,  provides  that 
tbe  parent  of  either  a  legitimate  or  illegitimate 
minor  child  shall  be  liable  to  a  criminal  proseco- 
tion,  as  each  parent  is  liable  under  C^v.  Code, 
8  196a.  to  a  civil  action,  for  its  nonsupport. 
Held,  that  while  under  Pen.  Code.  S  270,  Uie  fa- 
ther of  an  illegitimate  diild  may  be  prosecuted 
criminally  for  its  nonsupport,  a  criminal  pro- 
ceeding will  lie  against  the  fatlier  only  where  the 
child  IS  the  illegitimate  offspring  of  an  onmar- 
ried  woman,  and  will  not  lie  in  the  case  of  • 
chUd  which  was  bom  in  wedlock,  though  in  fact 
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niegitimate,  since  the  state  cannot  ndse  the  gnes- 
tion  oC  legftimaer. 

[Ed.  Note.— For  other  oases,  see  Bastard*, 
Gent.  Die  II 1-8.] 

2.  BABTABD8  «S»i-'N01ISUm>n^-AlTTH(»lR 

OP  State  to  Bjubb  Qubstzon  of  Loomiuox 

— Statute. 
Authority  in  the  state  to  raise  the  Question 
of  le|itimac7  where  a  child  Is  bom  In  wedlock 
is  not  to  be  implied  from  the  enactment  of  Pen. 
Code,  S  270.  authorizing  criminal  proceeding 
for  nonsupport  of  legitimate  or  illegitimate  child, 
since  the  proriaion  applies  to  cases  where  the 
question  of  the  legitimacy  of  the  child  will  not 
artoe  or  will  be  a  piaper  subject  of  inaoiry  at 
tlie  Bait  of  the  state. 

[Ed.  Note.— For  otiier  cases,  see  Bastards, 
Cent.  Dig.  H  1-8-1 

In  Bank.  Petition  for  habeas  corpus  by 
Andrew  Madallna.  Writ  granted,  and  peti- 
tioner ordered  discharged  from  coErtody. 

E.  J.  Dole,  of  Fetaluma,  for  petitioner. 
Clarence  F.  Lea.  DUt  Atty.,  and  0.  W.  Hoyle, 
Asst.  Dlst  Atty.,  tioth  of  Santa  Bosa,  for 
respondent 

LOBIGAN,  J.  Petitioner  seeks  his  release 
in  this  habeas  corpns  proceeding  from  the 
custody  of  the  sheriff  of  Sonoma  county,  who 
holds  him  under  a  commitment  by  a  magis- 
trate to  answer  before  the  superior  court  of 
that  county  for  failure  to  proTlde  for  his 
alleged  lUegltlmate  c2illd.  The  facts  present- 
ed on  the  hearing  before  the  magistrate  and 
upon  which  the  commitment  was  based,  but 
-whi(di  are  claimed  to  be  legally  Insnfllcl^t  to 
warrant  his  detention,  are  stipulated  by  the 
attorney  for  petitioner  and  the  district  attor- 
ney of  Sonoma  county. 

The  petitioner  was  prosecuted  under  sec- 
tion 270  of  the  Feual  Code  as  amended  in 
1915  (St.  1915,  p.  S72),  wtaldi  reads  as  fol- 
lows: 

"A  parent  of  either  a  legitimate  or  illegitimate 
minor  child  who  wiUfnlly  omits,  without  lawful 
exease,  to  furnish  necessary  food,  clothing,  shel- 
ter, or  medical  attendance  for  his  child,  Is  pun- 
ishable by  Imprifionment  in  the  state  prison,  or 
in  the  connty  jail,  not  exceeding  two  years,  or 
by  fine  not  exceeding  one  thousand  dt^lara,  or  by 
both." 

The  facts  as  stipulated  are  that  the  minor 
dilld  nstemA  to  in  the  comtflalnt  is  about 
eltfit  numths  old;  that  it  was  bom  la  lawful 
wedlotft  to  a  wwnan  whose  husband  was 
alire  when  said  dklld  was  bom  to  her  and 
between  whom  there  had  been  no  judgment 
of  -  divorce.  At  the  preliminary  examination, 
80  it  is  stipulated,  the  mother  testified  to 
the  nonaccess  of  her  husband  or  of  any  per- 
son other  than  said  petitioner  for  a  period, 
of  two  years  next  prior  to  the  birth  of  the 
child.  It  was  farther  stipulated  tliat  no  ac- 
tion had.erer  been  begun  by  the  said  mother 
or  by  any  other  persion  under  section  106a 
of  the  Civil  Code  to  determine  the  parentage 
of  said  child  or  to  obtain  a  judgment  against 
the  petitioner  or  any  other  p«aon  for  the' 
support  of  said  child  and  that  there  is  no 
such  Judgment 

In  disposing  of  this  petition,  sereral  sec- 


tions of  the  Codes  are  to  be  taken  Into  con- 
sideration. 

Section  106a  of  the  OMl  Code,  a  moment 
ago  referred  to,  provides: 

"The  father  as  well  as  tibe  mother,  of  an  lUe- 
githnate  diild  most  gtre  him  support  and  educa- 
tion suitable  to  his  cfrcumatances.  A  civil  suit 
to  enforce  such  obligations  may  be  maintained 
in  behalf  of  a  minor  illegitimate  child,  by  his 
mother  or  guardian,  and  in  such  action  the  court 
shall  have  power  to  order  and  enforce  perform- 
ance thereof,  the  same  as  under  sectionB  ISS, 
139.  and  140  of  the  Civil  Code,  in  a  suit  for  di- 
vorce by  a  wife" 

By  section  193  of  the  Civil  Code  It  is  pro- 
vided that  "all  children  bom  In  wedlock  are 
presumed  to  be  legitimate." 

Section  1^  of  the  same  Code  declares: 

"Who  May  Dispute  the  Leffitimacv  of  a  Child. 
—The  presumption  of  i^itimacy  can  be  disput- 
ed only  by  the  husband  or  wife,  or  the  descend- 
ant of  one  or  both  of  them.  Illegitimacy,  in 
such  case,  may  be  proved  like  any  ouier  fact" 

The  sections  quoted  are  all  the  sections  of 
the  Code,  criminal  or  civil,  which  bear  direct- 
ly upon  the  principal,  and  in  our  opinion  the 
sole  question  involved  here^  namely,  whether 
the  state  of  CaUfomia  In  a  criminal  prosecu- 
tion of  this  diaracter  hrou^t  in  its  name  is 
authorized  to  question  the  legitimacy  of  a 
child  born  In  wedlock. 

The  first  legislation  In  this  state  of  the 
nature  Involved  here  was  enacted  In  1S13, 
when  section  196a,  heretofore  quoted,  was 
passed  providing  for  a  dvll  suit  at  the  in- 
stance of  the  mother  of  an  Illegitimate  child, 
or  its  guardian,  against  its  f&tber  fbr  Its* 
support  and  education.  In  1914,  one  6am- 
betta  was  prosecuted  under  section  270  of  the 
Penal  Code  as  it  then  stood;  It  being  dalmed 
that  the  said  section  270,  aided  by  section 
19Ga,  prorided  for  the  criminal  prosecution 
of  the  father  of  an  illegitimate  child  for  Its 
nonsupport  This  court  on  habeas  corpus  (In 
re  Gambetta,  168  CaL  100, 145  Pac.  1006)  hdd 
that  section  270  of  the  Penal  Code  as  It  then 
stood  had  no  application  to  the  father  6f  an 
illegitimate  child,  and  that  secUon  196a  of 
the  Civil  Code,  adopted  in  1913,  Imposing  an 
obligation  on  a  father  to  support  his  lUe^- 
tlmate  child,  had  not  changed  the  applica- 
tion of  said  section  270  of  the  Penal  Code  In 
any  way.  Subsequent  to  this  decision,  and 
In  1915,  the  Legislature  amended  section  270 
of  the  Penal  Code  to  provide  as  It  does  now 
that  the  parent  of  either  a  legitimate  or 
Illegitimate  minor  diUd  shall  be  liable  to 
criminal  prosecution,  as  each  still  remains, 
under  section  196a  of  the  Civil  Code,  liable 
to  a  dvil  action  for  Its  nonsupport.  While 
it  thus  appears  that  under  the  amendment  to 
section  270  of  the  Penal  Code  the  father  of 
an  illegitimate  child  may  be  pi-osecuted  crim- 
inally for  Its  nonsupport,  it  is  contended  bj 
counsel  for  i)etitioiier  that  a  criminal  pro- 
ceeding win  lie,  under  snld  section,  against 
the  father  only  in  a  case  where  the  child  is 
the  illegitimate  oCCsprlng  of  ills  intercourse 
with  an  unmarried  w(»nan  and  that  it  will 
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not  lie,  and  was  not  intended  to  Ue,  against 

him  in  the  case  of  a  cUld  which  had  been 
bom  in  wedlodc.  The  last  portion  of  the 
contention  of  petitioner  la  the  only  point  in 
the  case  which  we  deem  It  necessary  to  con- 
sider. As  amplified  by  him  hi  hU  argument, 
his  position  rejecting  it  is  this:  That  it 
lA^ng  conceded  that  this  diild,  of  wlildi  the 
p^tlooCT  is  alleged  to  be  the  father,  was 
bom  In  wedlodE.  the  presumption  Is  tliat  It 
is  legitimate;  that  the  declared  policy  of 
tills  state  as  ^pressed  in  its  legislation  is 
that  the  presumption  of  such  te^timacr  can 
be  disputed  only  by  the  husband  or  wife  or 
the  descendants  of  one  of  them ;  that  no  one 
else  may  do  so ;  that  the  state  haviug  thus 
by  express  legislation  inhibited  any  qaestUm 
as  to  the  legitimacy  of  a  child  bora  in  wed- 
lock bei^g  raised  except  as  above  Indicated 
cannot  Itself  raise  it  In  a  criminal  prosecu- 
tion or  other  proceeding.  It  Is,  of  course,  to 
be  understood  tliat,  when  it  la  sold  that  the 
state  cannot  Itself  raise  the  question  of  the 
legitimacy  of  a  child  bora  in  wedlock,  it  Is 
not  meant  that  it  has  no  power  to  enact 
legislation  authorizing  such  inquiry  In  a  pro- 
ceeding In  Its  name,  but  only  that  It  has  not 
so  far  done  so ;  that,  on  the  contrary,  it  has 
denied  Itself  this  ri^t  by  expressdy  dedaring 
who  of  others  alone  may  do  so. 

[1]  We  are  satisfied  that  the  position  of 
counsel  fbr  petltl(Mier  Is  correct,  and  that 
any  claim  to  the  contrary  Is  answered  by  a 
■conaideratlon  simply  of  section  195  of  the 
ClvU  Code,  which  declares  that  the  presump- 
tion of  tbe  legitimacy  of  a  child  born  in 
wedlock  can  only  be  raised  by  the  husband  or 
wife  or  the  descendants  of  one  of  them.  This 
la  the  declared  policy  of  this  state  and  la 
simply  the  adoption  of  a  rale  preTailing 
generally  In  all  dvilized  communities.  If  the 
state  has  decided  to  depart  from  that  policy, 
it  certainly  has  not  declared  that  Intent  by 
any  express  language  found  In  or  any  reason- 
able inference  to  be  deduced  from  the  terms 
of  section  270  Itself,  or  considered  in  c<xi- 
nection  with  section  196a.  Counsel  for  re- 
spondent strenuously  oontenda  that  section 
19C  of  the  Civil  Code  is  inapplicable,  because 
the  criminal  proceeding  under  section  270  is 
found  In  the  Penal  Code  which  as  to  all  crim- 
inal procedure  governs.  But  this  contention 
is  not  sound.  A  mere  place  In  the  Codes  Is 
not  decisive  of  the  effect  or  the  application 
of  Code  provisions.  The  C^vll  Code  by  sec- 
tion 195  was  laying  down  a  rale  of  public 
poUC7  in  a  matter  whlcb  the  state  deemed 
vital  to  society ;  it  waa  following  the  dvil- 
iced  rule  and  made  it  applicable  nndw  all 
circumstances  where  the  question  of  legiti- 
macy ot  children  bom  In  wedlock  was  sou^t 
to.  be  raised,  prescriblog  a  limitation  as  to 
the  persons  who  might  raise  tbe  question  by 
expressly  enum^tlng  those  who  mlg^t  do 
so;  It  eliminated  itself  from  doing  it  under 
an  application  of  the  fomillar  rule  that  an 
enumeration  of  petaom  to  be  affected  by  a 
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Code  proTlsioa  la  an  laqAled  ezdoslon  of  all 
others.  By  the  dvll  Code  section  the  inquiry 
was  «iireBBly  limited  oo  iHlialf  a€  certain 
perscms.  When  it  came  to  XHrorldlBg  for  pn- 
ceedhigB  under  wacoaa  2T0,  tbe  Legtslature 
lUd  not  In  any  language  fimnd  therein,  or 
anywhere  else^  abrogate  what  it  had  laid 
down  in  section  19B  as  to  qnesUMiing  the 
legltlmacT'  of  a  diild  ban  In  wedlodE.  nils 
section  190  is  to  be  consIdiBied  with  section 
270  as  in  pari  materia  with  the  latter  and 
must  be  ocmstraed  as  a  part  of  It;  PoL  Code, 
i  4480  et  seq. 

tl]  But  it  is  said  by  counsel  for  respimdait 
that  authority  to  raise  the  questioa  6t  IcgXtl- 
ma<7  where  tbe  diUd  Is  bom  in  wedlodc 
must  be  implied  from  tbe  enactmoit  of  sec- 
tion 270  authorizing  tbe  criminal  proceeding ; 
that  audi  a  proceeding  can  only  be  brouf^t 
In  the  name  of  the  state.  True,  Oie  criminal 
proceeding  must  be  In  the  name  of  the  state 
— the  people — and  Is  authorised  to  punish 
the  parent  of  an  illegitimate  or  Intimate 
child  for  an  taoSa^ton  wlthoid:  ezmae  to  np- 
port  it  Parents  of  legitimate  diildrcm  may 
be  prosecuted  at  tbe  suit  of  tbe  state;  par- 
eats  of  illegitimates  bom  out  of  wedlock  may 
also  be  prosecuted.  Bo  that  the  Code  provl- 
aloa  is  not  without  cases  for  Its  application 
where  the  questioa  of  the  legitimacy  of  the 
child  will  not  arise  or  where  It  will  be  a 
proper  subject  of  inquiry  at  the  suit  of  the 
state.  But  when  it  is  att^pted  to  bring, 
within  its  terms  In  a  criminal  prosecution  a 
question,  <^  the  legitimacy  of  chlldr»i  bora 
In  wedlodc,  there  Is  nothing  directly  or  infer- 
entially  in  the  language  of  section  270  which 
authorizes  the  state  to  raise  that  qne8tl<m. 
To  the  contrary,  the  expressly  declared  policy 
of  the  state  as  found  In  section  195  precludes 
It  from  doing  so,  and  in  the  Interests  of  pub- 
lic pc^(7,  decency,  morality,  and  the  protec- 
tion of  innocent  children  ttils  commends  it- 
self. Public  policy  and  common  decen<7  are 
opposed  to  the  bastardizing  of  children  bora 
In  wedlock  against  the  wishes  and  praiiaps 
against  the  protest  of  thMr  putative  parents. 
If  neither  the  husband  nor  the  wife  to  an 
extotlng  marriage  desires  to  raise  any  ques- 
tion of  the  legitimacy  of  a  diild  bora  during 
its  existence,  the  best  interests  and  w^tare 
of  society  will  be  promoted  if  the  state  ltke> 
wise  dedlnes  to  intervene  In  raising  that 
question.  It  will  appear,  too,  that  the  wd- 
f are,  comfort,  and  hapi^ess  of  innocent  dill- 
dren  are,  under  this  policy  of  the  stat^  best 
conserved,  as  Uiey  are  protected  against  the 
st^ma  of  ille^tlmacy,  or  aspersttms  cast  up- 
on their  Mrth  being  raised  by  third  persons, 
either  through  excessive  zeal  or  actuated  by 
sinister  motives  in  criminal  prooeedlngs 
brought  in  the  name  of  the  state. 

The  writ  is  granted,  and  the  petitloiier 
ordered  discharged  from  custody. 

We  concur:  ANQELLOTTI,  a  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  HBNSHAW,  J.; 
SLOSS,  J.;  I*AWLOR,  J. 
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KHJENAN  T.  KEENAN  et  al.   (No.  2257.) 
(Saprane  Court  of  Nevada.    April  19,  1B17.) 

1.  DiVOfiOK    •S»880— JUDOHnn  — COK8TB0O* 

Tion. 

In  a  ndt  instituted  In  a  fonlfn  itate  otbar 
than  the  state  of  her  hiiii)and*s  rendeace  and  in 
whidt  be  had  no  property  a  wife  secured  a  de> 
cree  of  divorce.  Betd,  that  such  deci>ee,  though 
treated  as  mm  in  rem.  dissolving  the  bonds  of 
matrimonj,  haa  no  binding  effect  in  personam 
against  m*  defttidaot  husband,  though  he  was 
personally  served  with  process  In  the  state  ot 
hie  residence,  for  sach  service  did  not  bring  him 
within  the  Jorisdlction  ct  the  Iweign  court. 

[Ed.  Note.— otiur  eases,  sea  JArctot,  Gent 
Dig.  I  838.] 

2.  DxTOBOK  «S9881—  Alocoitt— Dinnoir  ov 

PBOPSBTT— SUTDTB. 

Bev.  Laws*  |  2166,  dodarea  that  In  case  of 

tilie  disscdnticHi  of  the  marriage  the  eommunit; 
property  most  be  equally  divided  between  the 
parties,  and  the  court  granting  the  decree  must 
maka  such  diviiAon  as  the  natnie  of  tlie  case 
may  reonire,  provided  tliat  when  Uie  decree  is 
rendereo,  m  uie  ground  of  adultery  or  extreme 
eraelty,  the  party  found  guilty  Is  entitled  only  to 
each  portion  of  the  commiinity  pr<^ierty  as  the 
eoort  grantiof  Uw  decree  may,  in  ita  discretion, 
deem  jiut  ana  allow.  A  wife  secured  in  a  for* 
dgn  state  a  decree  divordng  Iter  from  her  hus- 
band, who  was  a  resident  of  the  state  of  Ne- 
vada, in  whidi  state  the  community  property  of 
the  parties  waa  situated.  BM,  that  she  could 
not  thereafter  maUitain  an  independent  action 
in  the  Nevada  courts  to  wcnre  a  divliton  of  the 
community  property  pnrmant  to  the  statute; 
the  statute  having  rewanoe  only  to  tha  court 
granting  the  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorca,  Oent 

Dig.  a  841,  842.] 

8.  JiTDOlCElfT  «BB>17(B)  —  PWIOBIB  —  SWKnOB 

—Valid  ITT. 
Process  cannot  run  beyond  the  borders  <^ 
the  state,  and  constructive  service  by  pubUcatioo 
or  personal  service  on  a  nonrealdent  will  not 
support  a  decree  in  personam,  though  it  may 
support  a  decree  affecting  property  within  the 
state  where  process  is  issued. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Oent.  Dig.  f  28.] 

4.  JUDGICENT  •=b818(3)— POKBION  JUDOHENT— 

AoTiona  Upon. 
While  an  acdon  may  be  maintained  in  one 
state  on  a  Judgment  or  decree  rendered  in  an- 
other, such  judgment  mnst  be  valid,  and  it  will 
anppiHrt  no  action  where  rendered  against  a  non- 
resident, who  waa  not  served  within  the  sbUe 
and  did  not  ai^car. 

[Ed.  Note.— For  other  eaaaa,  ass  Judgment, 

Cent  Dig.  {{  1466-1470.] 

6.  JiTDoinNT  «s»823— SBBvm  or  Pbocksb 
SuBenruTKo  Sebvicb. 
A  judgment  on  substituted  service  of  sum- 
mons'is  enforceable  only  on  the  property  within 
the  state  out  of  which  summons  is  issued. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  K  1481,  1601-lSOB.] 

6-  Divorce  «=o331  —  Actions  —  Division  or 
Pbopkbtt. 

Where  a  wife  procured  a  judgment  of  di- 
vorce in  a  tor^ga  state  other  than  Nevada,  of 
which  her  hoeband  waa  a  resident,  she  cannot, 
on  the  groond  of  the  liberality  of  the  Nevada  di- 
vorce lawa,  maintain  an  action  for  the  division  of 
community  property  situated  in  Nevada,  for 


she  nught  properly  have  maintained  her  anit  in 

Nevada. 

[Ed.  Note.— For  other  eaaes,  see  Divorce,  Oent. 

Dig.  fi  841,  842.] 

T.  Appbal  and  EhROB  «=»240— Pbksentatiow 
or  OBomrDs  or  Rbtisw  m  Goubt  Below— 

NECEaSITT. 

Tte  dismissal  of  an  actitm  without  affording 
plaintiff  an  opportunity  to  amend  cannot  be 
complained  of,  where  there  was  no  application 
for  a  modification  of  the  order  or  for  time,  to 
amend. 

[Ed.  Note: — Fw  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1372.  1^3,  1400,  1406, 
1411,  1412.] 

8.  Appeal  and  Bbbob  «=>1040(2)— Review— 

Habmlxss  Bbbor. 
Where  plaintiff's  complaint  was  based  on  a 
record  of  a  jndgment  rendered  in  a  foreign  state, 
the  sustainmg  of  a  demurrer  and  dismissal  ox 
the  compl^nt  without  affording  an  opportunity 
to  amend  was  harmless,  though  contrary  to  the 
better  practice,  for  ao  amendment  ctxtld  not 
change  the  record. 

[Ed.  Note.— Fm  other  cases,  aae  ^paal  and 
Error,  Cent  Di«.  f  4097.] 

Appeal  from  District  Court,  White  Fine 
County;  C.  J.  Mdraddoi,  Judge. 

Actlw  by  Bmma  O.  Keenan  against  Wll- 
Uam  IC.  Keenan  and  otbera.  From  a  Jadg- 
ment  for  defendants,  plaintlfl  appeals.  Af- 
firmed. 

Paul  Plsey,  of  Botae,  Idabo,  for  ^veUuit. 
Junes  Iiodthart,  of  Bly,  for  respondrats. 

McOABBAN,  0.  J.  This  action  waa  pre- 
anmably  brought  under  the  statute  at  this 
state  (section  2166,  Revised  Laws  of  Nevada 
1012),  which  we  find  to  be  as  follows: 

"In  case  of  the  disscdution  of  the  marriage  by 
decree  of  any  court  trf  competent  jurisdictioii, 
the  community  proper^  mnrt  be  eQually  divid- 
ed between  the  parties,  and  the  comrt  granting 
the  decree  must  make  sudi  order  for  the  divi- 
sion of  the  community  property,  or  the  sale  and 
equal  distribution  d  the  proceeda  thereof,  as  the 
nature  of  Uie  case  may  reanlre;  provided,  tiiat 
when  the  decree  <d  divtwoe  ia  nndmd  on  the 

f round  of  adultery  or  extreme  cruelty,  the  party 
aund  guilty  thereof  is  only  entitled  to  such 
portion  of  uie  community  property  as  the  court 
granting  the  decree  may.  In  Its  dwcretion,  from 
the  facts  in  the  case,  dean  Just  and  allow;  and 
such  allowance  shall  be  subject  to  revision  on 
appeal  in  all  respects,  including  the  ocezdas  of 
discretion,  by  the  court  below." 

From  the  record  we  learn  that  appellant 
and  respondent  were  married  at  Los  Angeles. 
Cal..  January  6,  1902;  that  on  August  31, 
1914,  pursuant  to  the  suit  and  prayer  of  this 
appellant,  a  decree  of  divorce  was  rendered 
by  the  district  court  of  Ada  county,  state  of 
Idaha  At  the  time  of  the  bringing  of  the 
action  for  divorce,  this  respondent,  defend- 
ant In  the  divorce  action,  was  in  business  and 
in  possession  of  certain  real  and  personal 
property  at  the  town  of  East  Ely,  White 
Pine  county,  Nct.  Nothing  In  the  record 
would  Indicate  that  he  was  ever  a  resident- 
of  Idaho.  Summons  In  the  divorce  action 
commenced  In  Ada  county,  Idabt^  was  serv- 
ed upon  the  defendant.  re^Mmdent  here,  per- 
mmally,  at  East  Ely,  White  Pine  oonnl7,  Ner. 
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The  nooti  discloaes  tliat  In  the  dlTorce  ac- 
tiaa  In  Idabo  thla  reQptmdent  made  no  ap> 
pearance,  either  In  peracm  or  by  attomer, 
and  nuide  no  attempt  to  plead  or  defend  In 
said  actlcm;  henoe  default  was  entered 
against  him.  Some  time  after  the  decree  of 
dlvfvce  wafl  entered  In  ,thQ  Idaho  coart*  tlila 
action  waa  commenoed'ln  tlie  district  court 
of  White  Pine  coanty  for  a  partition  of  the 
real  and  pmonal  property  "aooordlnff  to  flu 
respective  rights  of  t3ie  parties  Interested 
therein,"  and  that  the  defendant  Keenan,  re- 
B{Kmd«it  here,  be  made  to  disclose  and  ac- 
count for  the  peraonal  property  and  the  vat 
ne  thereof  on  band  on  the  8d  day  of  Angnat, 
1914,  and  the  rmts  and  jnoflta  of  said  real 
pnqierty  and  the  profits  ot  Ua  budness  stnoe 
that  datew  A  demurrer  raising  the  question 
of  Jurisdiction  having  heea  sufttalned  the 
trial  ooart,  ai^eal  la  taken  to  this  court 
from  Bucb  order. 

[1]  We  deem  it  unnecessary,  In  arriving  at 
a  oondnslon  here,  to  pass  upon  anestlcms  sug- 
gested as  to  the  Jurisdiction  ot  ttie  Idaho 
court  to  render  the  decree  of  divorce.  The 
appellant  here,  plaintifF  In  the  Idaho  court, 
chose  mat  forum  to  determine  and  terminate 
the  marriage  status  existing  between  herself 
and  the  respondent.  The  record  would  indi- 
cate that  at  the  time  of  the  commencement 
of  the  action  In  Idaho  the  respondent  was 
living  in  this  state  and  was  In  possession  of 
considerable  property  situated  In  this  state. 
It  appears  from  the  decree  of  the  Idaho 
court,  copy  of  which  is  in  the  record,  that 
no  property  of  any  nature  belonging  to  re- 
spondent or  in  whi(Ai  he  was  at  all  interest- 
ed was  found  in  the  state  of  Idaho.  This 
fact  must  have  been  known  to  the  wife  prior 
to  the  commencement  of  her  action  for  di- 
vorce, and  we  refrain  from  conjecture  as  to 
why  such  action  was  commenced  in  a  Juris- 
diction other  than  that  in  wh^  the  husband 
resided  and  the  community  property,  if  tt 
was  community  property,  existed.  Appellant 
here,  however,  having  submitted  her  cause 
for  divorce  to  the  Idaho  court,  la  oitltled  to 
the  full  fbrce  and  effect  of  the  Idaho  decree 
in  so  far  as  the  court  rendering  that  decree 
had  power  to  make  it  effective,  but  no  more. 
As  to  whether  that  court  had  Jurisdiction, 
in  view  o2  the  allegatkms  of  the  complaint 
for  divorce,  to  determine  the  marriage  status 
of  the  parties  or  to  render  a  valid  decree.  Is 
not  a  question  with  which  we  deem  It  neces- 
sary to  deaL  An  action  In  divorce  is  gener- 
ally regarded  as  proceedings  in  rem,  and  the 
Idaho  court  may  have  been,  and  probaUy 
was,  warranted  in  entering  Its  decree  dis- 
solving the  marriage  status,  Inasmudi  as 
one  of  the  parties  waa  deemed  to  be  prop- 
erly before  that  court;  but  further  than  this 
Uie  Idaho  court  could  not,  and,  indeed,  did 
not,  attempt  to  go.  It  had  acquired  no  Juris- 
diction over  either  the  person  of  the  defend- 
ant in  the  divorce  action,  respondent  here,  or  | 
over  the  property.    Whatever  may  be  the, 
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efFect  of  the  d^ree  of  the  Idaho  court  on  the 
marriage  status  of  respondent  here,  the  great 
wei^t  of  authority  holds  that  under  sndi 
drcnmstanoaa  as  those  presesited  in  the  rec- 
ord no  binding  decree  In  personam  could 
have  been  entered  against  the  respcmdent. 
Black  im  Judgments^  v(A.  2,  i  OSS ;  Pemioy- 
er  T.  Nsff,  96  U.  S.  714,  24  U  Ed.  665;  Proc- 
tor T.  Proctor,  215  lU.  276,  74  N.  E.  146,  (» 
L.  R.  A.  673,  lOS  Am.  St  Sep.  16S,  2  Ann. 
Oasw  819. 

^nie  proceedings  hen  have  not  even  the 
dignity  of  a  penHmal  Judgment  rendered 
against  the  respondent  in  a  foreign  state. 
Indeed*  avoi  if  soeb  vera  the  case,  under  the 
rule  announced  'by  most  eminent  authority, 
such  would  be  void,  defendant  in  that  action 
having  been  at  the  time  ot  the  lendltlm  of 
the  Judgm^t  a  nraresldent  of  the  state  In 
which  the  Judgment  was  rend»-ed.  and  he 
never  having  been  brought  within  the  Juris- 
diction of  the  Idaho  court  Haddodc  t.  Had- 
dock, 201  U.  S.  507,  26  Sup.  Ct  625,  60  L. 
Ed. '867,  6  Ann.  Gas.  1;  Pennoyer  v.  Neff, 
supra. 

[2]  Our  statute  (section  2166)  relied  upon 
here,  is.  In  our  Judgment,  quite  distinct  In 
BO  far  as  its  intendment  is  concerned: 

"In  case  of  the  dwolntion  of  the  maniage  by 
decree  of  any  ooatt  ot  competent  jurisdictioa, 
the  community  property  must  be  equally  divid- 
ed between  the  paraes,  and  the  court  grantiiic 
the  decree  must  make  such  order  for  the  diviBi<« 
of  the  cMnmunity  pn^Mrty  *  *  *  as  the  no^ 
tare  of  Oie  esse  may  require." 

It  Is  "the  court  gifting  the  decree"  that 
must  make  such  order  for  the  division  of  the 
community  property.  The  expression  here 
empharized  is  found  later  on  In  the  same 
section,  and  In  each  instance  Its  intendment 
Is  clearly  Indicated.  Cootinning,  the  statute 
reads: 

"When  the  decree  of  cllvoi<ce  is  rendered  on  the- 
ground  of  adultery  or  extreme  cruelty,  the  party 
found  guilty  thereof  Is  only  entitled  to  such  por- 
tion <^  the  community  property  as  the  ooort 
granting  the  decree  nay  *  *  *  allow." 

In  the  case  at  bar,  it  wtm  a  foreign  court 
a  tribunal  In  a  A»«lgn  Jurisdiction,  that 
granted  the  decree.  No  court  having  Juris- 
diction over  the  property  was  called  upon  to 
render  a  decree  disserving  the  marriage  sta' 
tus  or  to  determine  as  to  equitable  distribu- 
tion. Hence  this  is  not  a  case  involving  dis- 
solution of  a  marriage  status  by  decree  ot  a 
court  of  competent  JurisdictUm  la  so  far  as 
the  community  property  is  concerned. 

In  Gallf<n:nla,  under  a  sranewhat  similar 
condition,  the  courts  have  held  that  when  a 
decree  of  divorce  is  granted  and  no  disposi- 
tion made  of  the  conuDunl^  property,  the 
wife  might  assert  her  interest  In  such  prop- 
erty by  another  suit  In  another  court,  but  In 
the  same  state.  To  the  same  effect  has  been 
the  holding  in  a  Texas  case.  De  Godey  v. 
Godey,  39  Gal.  157 ;  Whetstone  v.  Coffey,  48 
Tex.  2(39.  We  do  not  here  assume  to  deter- 
I  mine,  and,  indeed,  tlie  question  is  not  before 
I  us,  as  to  whether  a  similar  construction 
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would  spB^j  to  our  statute  UDder  Uke  condi- 
tions. 

[3]  It  la  a  well-settled  rule  that  procesB 
from  the  tribunals  of  one  state  cannot  nm 
into  anotber  and  Bnmmon  parties  ttaer^ 
domiciled  to  reoHOid.  It  la  equaUy  true  of 
process  sent  to  parties  out  of  the  state  In  bo 
fftr  as  such  would  tend  to  establish  personal 
liability.  Whatever  might  be  said  as  to  the 
Talldlty  of  the  judgment  and  the  decree  of 
dlvoiw  rendered  by  the  Idaho  court  as  the 
same  might  have  affected  property  of  re- 
spondent in  the  State  of  Idaho,  where  serv- 
ice of  summons  was  by  publication  or  by  per^ 
aonal  service  in  a  foreign  Jurisdiction,  it 
will  suffice  to  say  in  the  matter  at  bar  that 
the  effect  of  the  decree  of  the  Idaho  court  <md 
property  within  this  Jurisdiction  is  nlL  ID 
R.  a  U  918. 

[4]  It  is  Stated  as  a  proposition  of  law. 
that  an  action  may  be  maintained  in  one 
state  on  a  Judgment  or  decree  rendered  in 
another,  whenever  such  Judgment  or  decree 
creates  a  personal  obligation.  But  where 
such  rule  is  sought  to  be  ^forced,  the  Juris- 
diction of  the  court  rendering  the  original 
Judgment  or  decree  must  be  complete.  Such 
cannot  be  said  when  the  court  rendering  the 
original  decree  has  never  acquired  Jurisdic- 
tion either  over  the  person  of  the  defendant 
or  over  pr(^;»erty  that  might  be  involved. 

Where  a  party  is  neither  within  the  Juris- 
diction nor  served  with  process  therein,  and 
no  voluntary  appearance  is  made  to  the  suU 
either  by  hlmseU  or  by  his  authorized  rep- 
resentative, the  rule  is  eminently  supported 
that  a  Judgment  under  such  circumstances 
cannot  be  enforced  against  him  In  a  foreign 
state.  McVicker  v.  Beedy,  31  Me.  314,  50  Am. 
Dec  666;  Phelps  v.  Brewer,  1»  Gush.  (Mass.) 
390,  57  Am.  Dec.  56;  16  B.  C.  L.  912;  Mc- 
Creery  v.  Davis,  44  S.  C.  195,  22  S.  B.  ITS, 
2S  L.  R.  A.  655.  61  Am.  St  Hep.  794;  Grant 
V.  Swank,  74  W.  Va.  93,  81  B.  B.  967,  U  E. 
A.  191SB,  8S1. 

16]  Eminent  authority  supports  the  rule, 
that  where  there  is  substituted  service  of 
summons,  the  most  that  can  be  acquired  is 
a  Judgment  enforceable  upon  property  within 
the  state.  15  R.  0.  L.  913. 

The  Identical  question  found  in  the  case  at 
bar,  but  considered  under  circumstances 
whi^  if  presented  here  would  be  much  more 
fiivorable  to  the  cwtentlon  of  appellant, 
was  dedded  in  the  case  of  Barrett  v.  Failing, 
111  n.  S.  528,  4  Sup.  Ot.  598,  28  Li  Ed.  605, 
wherein  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon  held  that 
ft  statute  somewhat  similar  to  ours,  existing 
In  the  state  of  Oregon,  was  limited  as  to  its 
effect  to  divorces  granted  by  the  courts  of 
Oregon,  and  could  not  be  taken  advantage  of 
to  affect  community  property  within  the  state 
of  Oregon,  where  the  divorce  was  granted  in 
another  Jurisdiction.  In  that  case  the  di- 
vorce had  been  granted  In  the  state  of  Cali- 
fornia; the  Jnrisdictlcmal  features  were  com- 
plete, lnasmu<!h  as  both  parties  were  befbre 


tbe  OaUfomia  court  at  the  time  that  tribu- 
nal granted  the  decrea  The  opinion  of  Mr. 
Justice  Orny  In  dealing  with  the  que8ti<xi  is 
quite  illuminative  of  the  snbject,  and  the 
principles  of  law  there  enunciated  we  think 
may  be  applied  with  pnmrlety  to  titie  matter 
at  bar, 

[•)  Counsel  for  appellant,  in  his  brief,  lays 
much  stress  on  the  UberaUty  of  the  divorce 
laws  of  Nevada,  and  by  way  of  argument  in- 
fers that  by  reason  of  such  laws  the  courts 
of  this  state  as  a  matter  of  comity  should 
recognize  the  decree  granted  to  appellant  in 
tbe  state  of  Idaho. 

Counsel's  position  in  this  respect  Is  dwelt 
upon  at  length  by  the  Supreme  Court  of  Ida- 
ho in  a  case,  the  circumstances  of  whldi  were 
almost  identical  to  those  presented  In  the 
matter  at  bar,  wherein  that  court  held  that 
where  the  wife  abandoned  her  husband  and 
home  in  the  state  of  Idaho  and  took  up  her 
residence  in  another  state,  voluntarily  leav- 
ing the  Jurisdiction  of  Idaho  and  leaving  the 
dtnnicile  and  community  property  located  in 
that  state,  and  obtained  a  decree  of  divorce 
in  another  Jurisdiction  on  oonstructlve  serv- 
ice, she  could  not  thereafter  maintain  an  In- 
dependent action  within  the  Jurisdiction  of 
the  state  of  Idaho  for  a  dlviaion  of  the  com- 
munity property  located  therein.  Bedal  v. 
Sake,  10  Idaho,  270,  77  Pac.  688,  66  L.  K.  A. 
60.  Tbe  court  in  that  case  dwelt  at  some 
length  on  the  subject,  and  took  occasion  to 
observe  Qat : 

"Th6  grounds  upon  which  a  divorce  may  be 
granted  in  this  state  (Idaho)  are  as  nomerous  as 
any  of  oar  sister  states.  Hence,  under  ordinary 
drcumstances  and  oondltionB,  it  is  unnecessary 
for  any  one  to  seek  another  foram  in  which  to 
prosecute  an  action  for  divorce.  The  plaintifE 
in  this  action,  for  some  reason  best  known  to 
herself,  saw  fit  to  leave  this  state  and  prosecnte 
her  action  in  Oregon,  eertaioly  knowina  that 
a  division  of  tbe  community  property  could  not 
be  decreed  by  the  courts  of  that  state  on  a' serv- 
ice by  publication.  •  •  •  As  we  view  it.  It 
was  the  duty  of  the  plaintifl  to  commence  her 
action  in  tbe  Jarisdlcfion  where  the  property 
was  situated,  procure  personal  service  on  the  de- 
fendant, and  thus  acquire  juriadiction  of  the 
property,  and,  in  the  disposition  of  the  case, 
place  Uie  court  in  a  position  to  settle  their  mari- 
tal relations  as  well  as  thrir  property  ri^ts." 

We  deem  the  obserratiou  of  the  Snmnme 
Court  of  Idaho  quite  appropriate  and  applica- 
ble to  the  matter  at  bar,  in  view  of  the  dr^ 
cunistances  of  the  case. 

[7]  Coune^  for  appellant  complains  of  the 
action  of  the  trial  court  in  dismissing  the 
proceedings  without  affording  opportunity  for 
appellant  to  amend.  Whatever  force  there 
might  have  been  in  the  contention  of  appel- 
lant in  this  respect,  we  take  It  to  have  lost 
its  slgniflcance,  inasmuch  m  no  applicatiou 
was  made  to  tbe  trial  court  fbr  either  a  modi- 
fication of  the  order  dismissing  the  action  or 
for  time  In  whldi  to  amend. 

[B]  In  all  cases  where  a  demurrer  to  a  cchu- 
plaint  is  overruled,  we  suggest  that  It  la 
prefer  practice  for  the  court  to  afESord  oppor- 
tuttl^  tar  amendment    In  tha  mattex  at 
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bar,  however,  the  complaint  In  the  action  was 
based  upon  the  record  of  the  Idaho  court,  all 
of  which  was  fully  set  forth.  It  would  be 
difficult  to  conjecture  how  or  to  what  extent 
the  C(Hnplalnt  could  have  been  amended,  even 
bad  oi^rtunlty  been  afforded.  Hence,  as  we 
view  It,  no  prejudice  resulted  from  the  action 
of  the  court  In  falling  to  extend  time  In 
whidb  appellant  might  amend. 

The  order  of  the  lower  court  In  sustaining 
the  demurrer  should  not  be  disturbed,  ^nie 
order  appealed  from  Is  therefore  affirmed. 


SANDERS,  J.,  concurs, 
did  not  participate. 


COLEMAN,  1., 


SMITH  T.  GRAHAM  et  aL 

(Snpreme  Court  of  Idaho.   Feb.  23,  1917.  Re- 
heajrlog  Denied  April  19,  1917.) 

1.  Shebiffs  and  Constables  ^»92— iHonc- 
iriTT  BoNiH- Duty  or  Ofuckb. 

Under  the  provlsiMis  of  section  4478,  Rev. 
Codes,  as  amended  Sess.  Laws  1913.  p.  308, 
where  propraty,  levied  <m  br  a  constable  is 
claimed  by  a  stranger  to  the  writ,  the  ofBcer  is 
not  bound  to  proceed  farther  with  the  execution 
of  his  writ;  but  when  he  has  demanded  and  ac- 
cepted indemnity,  he  is  bound  to  proceed  and 
niy  on  his  bond  in  indemnity. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  H  134,  130k] 

2.  Tbial  «sBa51(2)  —  iKBTBUonons  —  Bvi- 

DENCB. 

Where  it  appears  that  the  only  question 
properly  at  Issue  In  an  action  was  as  to  whether 
or  not  Hie  defendant  had  performed  his  statu- 
tory duty  as  constable  in  proceeding  to  levy 
upon  sufilrient  property  of  the  Judgment  debtor 
to  satisfy  the  judgment,  and  that  the  question 
of  the  solvency  o(  the  judgment  debtor  was 
therefore  immaterial,  an  instruction  by  the 
trial  court  upon  the  latter  gnestitHi  is  error. 

[Ed.  Note,— For  other  cases,  see  Trisl,  Cwit 
Dig.  I  589.] 

8.  TaiAii  ^=»251(S9  —  iNBranonoNa  —  Evi- 
dence. 

HeU,  that  the  question  of  the  exemption  of 
the  property  levied  upon  is  not  involved  in  this 
case,  as  it  appears  that  the  judgment  d^tor 
made  no  (daim  of  exemption,  and  tbe  court  ac- 
cordingly erred  in  instructing  the  jury  upon 
the  question  of  exemptim. 

eid.  Note.— E\ir  other  cases,  see  Trisl.  Cent 
.  i  588.] 

Appeal  from  District  Court.  Twin  Falls 
County;  Ghas.  O.  Stockslager,  Judge. 

Action  by  li.  a  Smltb  against  B.  A.  Gra- 
ham and  others,  JucU^ent  for  defendants, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, wltb  Instruction  to  eater  judgmoit  for 
plaintiff  against  defendants. 

See,  also,  25  Idaho,  174, 138  Pac.  801. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lant. Longley  &  Hazel,  of  Twin  FaUs,  for 
re^iondentB, 

BUDGE,  C.  J.  Appellant  here  recovered 
a  judgment  against  one  Dora  Patrle  In  the 
probate  court  of  Twin  Falls  county,  on  June 
!S4,  ISll,  for  tbe  satisfaction  of  which  a  writ 


6f  execution  was  duly  issued  out  of  said 
court  on  the  14th  day  of  August,  1911,  and 
by  respondent,  as  constable  of  precdnct  No. 
1,  Twin  Falls  county,  levied  npon  certain  per- 
sonal property  alleged  to  have  been  tbe  prop- 
erly of  said  Patrle.  On  the  16th  day  of 
August,  1911,  one  Cherry  notified  the  re- 
spondent Graham  that  he  was  the  owner  of 
said  property,  and  demanded  that  the  title 
to  tbe  same  be  tried  by  a  constable's  Jury, 
as  provided  for  by  section  4478,  Rev.  Codes, 
as  amended  by  the  Sess.  Jaws  1913,  p.  906. 
Whereupon  Graham  summoned  said  Jury,  to 
whom  the  questi<m  of  the  ownership  of  the 
property  was  submitted.  The  Jury  found  that 
the  property  belonged  to  Cherry.  Thereupon 
Graham  notified  appellant  that  he  would  not 
proceed  further  under  the  execution  unless 
indemnified  by  appellant  On  the  29th  day 
of  August,  1911,  the  appellant  fnmlshed  Gra- 
ham with  a  bond  In  the  sum  of  f600,  which 
was  accepted  and  filed  with  the  probate  court 
oa  the  1st  day  of  September,  1911,  and  the 
said  pr(^>erty,  levied  upon  under  the  writ  of 
execution,  was  on  that  day  advertised  to  be 
sold  on  the  7th  dsy  of  September,  1011.  On 
pie  2d  day  of  September,  1911,  howeror,  it 
appears  that  Graham  returned  the  eiecntl<m 
wholly  unsatisfied. 

This  action  was  commenced  against  Gra- 
ham and  his  suretlee  on  his  (^dal  bond  to 
recover  damages  for  his  alibied  follure  and 
n^lect  to  properly  perform  the  official  du- 
ties of  bis  office  as  such  constable  of  said 
precinct,  in  that  he  failed,  neglected,  and 
refused  to  satisfy  said  Judgment  by  the  sale 
of  the  said  property,  levied  upon  by  him 
after  he  had  been  furnished,  vDon  demand, 
and  accepted  an  Indemnity  bond.  This  on- 
troversy  was  before  Uils  court  upon  a  prior 
occasion,  and  will  be  found  reported  In  25 
Idaho,  174,  136  Pac.  801.  to  whlcb  referenoe 
may  be  bad  fbr  a  more  detailed  statemoit  of 
the  fbctB. 

We  deem  It  necessary  to  consider  only  Uie 
two  following  asslgnmoits  of  error:  Btrst, 
that  tbe  verdict  of  the  Jury  was  contrail  to 
tbe  evidence;  second,  ttw  action  of  tbe  trial 
court  la  giving  and  refusing  to  give  orataln 
instructions.  The  assignmoitB  will  be  dis- 
cussed lu  the  order  stated. 

[1]  It  is  admitted  in  this  case  that  Judg- 
ment was  duly  entered;  that  a  writ  of  ex- 
ecution Issued  out  of  tbe  probate  court;  that 
said  writ  was  delivered  to  the  respondent 
Graham,  as  constable  of  said  prednct,  and 
that  be  levied  upbn  certain  personal  prop»ty 
alleged  to  have  been  the  pri^perty  of  the 
judgment  debtor;  that  the  property  was 
claimed  by  a  third  party,  wbereap«i  an  In- 
demnity b<md  was  demanded,  furnished,  ac- 
cepted, and  filed  with  tbe  probate  court; 
that  the  property  was  advertised  for  sale; 
and  that  tlie  execution  was  returned  unsatlft- 
fifed.  Under  these  facta,  in  our  opinion,  tbe 
appellant  was  entitled  to  recover  judgment 
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against  the  constable,  Orahain,  and  Ua  anre- 
tlea.  SeetlMi  4478  Ber.  Oodes,  as  amended 
by  the  S«s.  Laws  191S,  ik  806,  proves: 

"If  the  property  levied  on  bo  claimed  b;  a 
third  party  as  bis  property  by  a  written  claim 

*  *  *  and  stating  the  grounds  of  audi  title, 
and  served  upoa  the  sheriff,  the  abeiiff  is  not 
bound  to  keep  the  property,  unless  the  plaintiff, 
or  the  person  in  whose  favor  the  writ  of  execu- 
tion runs,  on  demand,  indemnify  the  sheriff 
atrainst  snch  dahn  by  an  nndertaUns  by  at 
l«tst  two  good  and  snmdent  sureti^" 

As  was  stated  In  substance  In  the  former 
c^lnion  in  this  case:  This  statute  was  en- 
acted for  the  purpose  of  meeting  the  kind  of 
«  a  situation  which  arose  In  this  transaction. 
Where  the  officer  entertains  doubt  as  to  the 
title  to  the  property  or  the  right  of  the  third 
person  who  claims  It,  he  may  call  a  Jury  of 
his  own  selection.  If  the  Jury  returns  a 
verdict  that  the  property  belongs  to  the  third 
party  claimant,  then  the  statute  la  explicit 
to  the  effect  that  the  officer  "may  relinquish 
the  levy,  unless  the  Judgment  creditor  give 
him  a  sufficient  indemnity  for  proceeding 
thereon."  After  the  Jury  has  decided  against 
the  title  of  the  execution  debtor,  the  respond- 
ent may  refuse  to  proceed  a  step  further  with 
the  execution  of  the  writ  unless  he  receives 
a  satlatacCory  Indemnity  «bond  from  the  exe- 
cution creditor.  When  that  bond  Is  given 
the  sheriff  no  l<mger  has  any  discretion,  he 
must  proceed  and  sell  the  property,  for  the 
reason  ttiat  he  has  rec^ved  security  suffi- 
cient to  cover  all  damages  which  may  be  re- 
corered  against  him  In  the  event  the  third 
party  claimant  Is  able  to  establl^  his  title 
to  the  property,  In  a  Judicial  proceeding  and 
obtain  a  Judgment  in  damages  for  convexsloii 
of  the  properly.  Smith  v.  Graham,  saiva. 
In  the  case  of  Corson  r.  Hunt  et  aL,  14  Fa. 
510,  68  Am.  Dec  068,  the  court  said: 

"It  is  th  full  proof  that  an  execution  was  pat 
into  the  hands  ol  the  defendant,  wbo  was  a 
coiistabl&  by  the  justice,  and  that  a  short  time 
afterwards,  he  said  he  had  levied,  but  that  some 

Eeratm  had  claimed  the  pnn>er^.  A  txmd  of 
idemnity  was  tlien  given  to  him,  at  his  request, 
which  he  accepted,  expressing  himself  satisEed 
therewith.  Notwithstanding  which,  the  con- 
BtaUe  made  the  f (lowing  false  rettun:  'Ke- 
tnraed  for  want  <it  snffident  indemnification.' 

*  *  *  Pe  was  bound  to  proceed  to  sell  the 
goods'  levied  upon  in  satisfaction  of  the  debt, 
and  his  neglect  or  omjsB<ni  to  do  so  tendered 
him  re^Knudbie  to  the  plaintiffs  for  the  amount 
of  the  encDtlon,  •  *  *  but,  having  demand- 


ed and  accepted  indemnity,  *  *  *  he  is 
compelled  on  his  part  to  proceed  to  a  sale  ot 
the  goods,  and  must  look  to  his  bcmd  for  in- 
demnity." 

To  the  same  effect  are  the  following  au- 
thorities; Adams  v.  Dlsston,  44  N.  J.  Law, 
662;  StoM  v.  Pointer.  5  Munf.  (Va.)  287; 
Davis  V.  Tlbbats  et  aL,  7  J.  J.  Matsh.  (Ky.) 
264 ;  10  B.  0.  L.  1285 ;  and  Murfree  on  Sher- 
iffs, par.  614. 

We  think  the  general  role  to  be  that  under 
a  statute  such  as  we  have  in  this  state  (sec- 
tion 4478,  Rev.  Codes,  as  amended  by  the 
Sees.  Laws  1913,  p.  308),  after  an  execution, 
issued  upon  a  valid  Judgment,  Is  delivered  to 
a  sheriff  or  constable,  It  is  duty  to  pro- 
ceed and  levy  upon  sufficient  of  the  property 
of  the  Judgment  debtor  to  satisfy  the  Judg- 
ment, and  if  the  property  so  levied  npoa  be 
claimed  by  a  third  party,  he  may  refuse  to 
proceed  further  and  demand  a  IxHid  of  In- 
demnity; and  If  this  is  furnished  by  the 
Judgment  creditor  and  accepted  by  the  offi- 
cer, It  then  becomes  his  duty  to  sell  the  same, 
unless  enjoined  by  a  court  of  competent  Ju- 
risdiction, and  he  cannot  Justify  his  refusal 
to  sell  such  property  by  showing  that  It  did 
not  belong-to  the  Judgment  debtor  or  was  not 
subject  to  levy. 

[2,  >]  All  of  the  material  facta  alleged  In 
the  plaintiff's  complaint  are  admitted  by  the 
answer,  and  are  supported  by  the  undisputed 
evidence  In  the  case.  We  have  examined  tlte 
Instructions  given  by  the  trial  Judge,  and, 
without  discussing  them  separately,  will  say 
that  many  of  them  are  erroneous  as  well  as 
misleading,  and  only  tended  to  confuse  the 
minds  of  the  Jury.  The  learned  trial  court 
proceeded  upon  the  erroneous  theory  that 
tba  question  of  ezempti<m  of  the  pn^perty 
levied  upon  was  Involved,  although  it  clearly 
appeared  that  the  Judgment  debtor  made  no 
such  claim.  It  further  appears  that  the  qnes- 
tion  of  the  solvency  of  the  Judgment  debtor 
was  made  an  Issue  upon  the  trial,  whldi  was 
also  wholly  Immaterial.  The  Jndgmrait  of 
the  court  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  the  trial  court  to 
enter  Judgment  In  favor  of  the  appelant  and 
against  respondents,  as  prayed  for  In  plain- 
tiff's complaint  Costs  awarded  to  appelant 

MORGAN  and  BIOS,  JJ.,  -ooneiir. 
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In  it  CAIiLAHAN.  . 
CALLAHAN  t.  DUMN.  Dlctriet  Snigt. 

(Supreme  Court  of  Idaho.    March  23,  1917.) 

1.  DivoBCK  «s»214(4)— Motion  fob  Auicom 
— PUkOB  or  Hbabiho. 

A  motion  for  alimony  and  suit  mwey  in  an 
action  for  divorce  must  be  heard  in  the  county 
or  district  in  which  the  action  is  pending. 

[Ed.  Note.— Por  other  eaaef,  bm  Divorce, 
Cent  Di«r.  Si  e2a^l.] 

2,  DrvoBCE  «=3210— Atnfomr  awd  Smr  Mon- 
et—Obdeb. 

An  order  for  alimony  and  suit  money  cannot 
be  made  in  an  original  proceeding  in  ttiia  court 
instituted  for  the  purpose  of  proEibiting  a  trial 
Judge  from  exceeding  his  powers  in  a  divorce 
action. 

[Ed.  Note.— For  other  easai,  we  EHvoioe,  Otttt 
If  610-612.1 

OriglDal  application  b7  James  F.  Callaliaii 
for  a  writ  of  prohibition  to  Bon.  Bobert  N. 
Dnnn,  one  of  the  Judges  of  the  District  Conrt 
of  tfae  Eighth  Jndidal  District  of  the  State 
of  Idaho.   Alternative  writ  made  absolute. 

Walter  H.  Hans^  and  H.  L.  Heward.  both 
of  Wallace,  for  plalntiif.  Featherstone  & 
Fox.  of  Wallace,  for  Helen  iillsabetb  Cal- 
lahan. 

RICE,  J.  James  F.  Callahan  Instituted 
proceedings  in  the  district  court  of  the  First 
Judidal  district,  in  and  for  the  county  of 
Shoshone,  against  Helen  Elizabeth  Callahan, 
for  the  purpose  of  obtaining  a  decree  of  di- 
vorce and  settlement  of  property  rights  be- 
tween the  parties. 

On  the  2d  day  of  January,  1917,  upon  the 
application  of  the  defendant  In  that  action, 
an  order  was  entered  changing  the  place  of 
trial  of  said  cause  "to  the  district  court  of 
the  Eighth  Judicial  district  of  the  state  of 
Idaho  and  to  the  Honorable  Robert  N.  Dunn, 
one  of  the  Judges  of  the  said  district  court." 

On  the  10th  day  of  January,  1917,  James 
F.  Callahan  perfected  an  appeal  from  the 
order  changing  the  place  of  trial.  On  the 
same  date  Helen  Elizabeth  Callahan  served 
upon  the  attorneys  for  James  F.  Callahan  In 
said  action  a  second  amended  answer  and 
cross-complaint  and  affidavits  In  support  of 
a  motion  and  notice  of  motion  for  suit  money, 
attorney's  fees,  and  temporary  alimony.  The 
pleodlngs  and  other  papers  so  served  were 
all  entitled  In  the  district  court  of  the  First 
Judicial  district  of  Idaho,  in  and  for  the 
county  of  Shoshone. 

The  notice  was  to  the  effect  that  the  de- 
fendant would  move  the  Honorable  Robert  N. 
Dunn,  one  of  the  Judges  of  the  E^lghth  Judi- 
cial district  of  the  state  of  Idaho,  to  grant 
the  order.  The  concluding  portion  of  the 
notice  is  as  follows: 

"The  said  motion  will  be  made  before  the  said 
Honorable  Robert  N.  Dunn,  judge  of  the  district 
court  of  the  Eighth  judicial  district,  as  afore- 
said, under  the  provisions  of  section  3S94  of 


the  Revised  Codes  of  tbe  state  of  Idaho,  and  by 
reason  of  the  absence  of  the  said  Honorable 
William  W.  Woods,  judge  ^  the  above-entitled 
court  from  tbe  state  of  Idaho,  said  absence  ^ 
Ing  evidenced,  among  other  things,  by  the  certifi- 
cate of  the  clerk  of  the  above  entitled  court, 
which  said  certificate  is  also  hereunto  annexed, 
hereby  referred  to  and  made  a  iMrt  hereto** 

The  certificate  referred  to  states  that  the 
Honorable  WlUIam  W.  Woods,  Judge  of  tbe 
First  Jndidal  district  of  the  state,  was  ab- 
sent ^m  the  district  and  the  state,  having 
left  on  the  2d  day  of  January,  1917.  The 
plalntlft  was  notified  that  the  motion  would 
be  heard  on  the  20th  day  ct  January,  1917, 
at  chambers  in  the  courthouse  In  the  city  of 
Wallace,  Shoshone  county,  Idaho. 

It  further  appears  that  Judge  Dunn  was 
unable  to  hear  the  motion  on  the  day  speci- 
fied In  the  notice,  and  orally  notified  the 
plalntlfTs  attorneys  that  the  hearing  would 
not  be  had  until  the  29th  of  January.  On 
the  16th  day  of  January,  1917,  Judge  Dnnn 
made  the  following  order: 

"It  is  ordered  that  the  time  of  the  notice  of 
motion  of  the  defendant  in  the  above-entitled 
action  for  temporary  alimony,  suit  money,  and 
attorney's  fees  be  and  the  same  hereby  is  short- 
ened, and  that  tbe  said  motion  be  set  for  hear- 
ing and  heard  before  the  undersigned  judge  at 
chambers  in  the  courthouse  at  Sandpoint,  Bon- 
ner county,  Idaho,  on  tbe  20th  day  of  January, 
A.  D.,  1917,  at  2  o'clock  in  the  afternoon  of 
said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard." 

The  said  order  was  made  at  chambers  at 
Sandpoint,  in  the  county  of  Bonner,  and 
within  the  Eighth  Judicial  district  of  the 
state.  It  was  served  on  the  attorney  for 
James  F.  Callahan  on  the  17tb  day  of  Janu- 
ary, 1917.  On  the  18th  day  of  January,  19i7» 
it  was  sUpnlated  by  the  attorneys  for  the 
parties  to  said  action  that  the  time  for  the 
hearing  might  be  fixed  for  the  24th  day  of 
January,  1917,  without  the  said  James  F. 
Callahan  waiving  any  of  his  rights,  legal 
or  otherwise,  and  saving  all  his  rl^t  to  ques- 
tion and  challenge  the  Juriadictlra  of  the  said 
Robert  N.  Drnrn  to  hear  sadi  matter  at  said 
or  any  time  or  placa  tTpon  applleatltni  of 
James  F.  Callahan  an  alternative  writ  of 
prohibltlwi  was  Issued  oat  of  this  court  to 
the  defendant,  directing  him  to  show  cause 
why  such  alternative  writ  should  not  be 
made  absolute; 

[1]  Helen  Elizabeth  Callahan  gave  her  nn 
tloe  of  appllcatl<m  fbr  alimony^  suit  money, 
and  attorney's  fees  upcm  the  theory  that  the 
original  divorce  action  Is  still  pending  in  the 
district  court  of  the  First  Judicial  district, 
In  and  fbr  the  county  of  Shoshone.  The  snb- 
stance  of  the  notice  of  motion  expressly  states 
that  the  matter  Is  to  be  heard  before  the 
Honorable  Robert  N.  Dunn,  one  of  the  Judges 
of  the  Eighth  Judicial  district,  on  account  of 
the  absence  of  the  Judge  of  the  First  Judicial 
district,  and  porsnant  to  section  S8&4,  Rev. 
Codes. 

Said  section  of  the  Revised  Codes,  as 
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amended  by  Sesa.  Lawi  1911,  p.  919,  pro- 

Tldea: 

"In  case  of  a  vacancy  in  the  offioe  of  any  dis- 
trict jadKe,  or  in  bis  abBence  from  the  Jndleial 
district  or  state,  or  his  eiclmess  or  ioability  to 
act  from  any  cause,  motions  may  be  made  before, 
or  orders  granted  by,  any  other  district  i«^e, 
who  idiall  nave  the  same  jarisdicttoD  ander  this 
diapter  aa  tfaooKh  he  was  the  judge  of  said  dis- 
trict, and  ordenr,  writs  and  jndgmente  entered 
by  Buch  judge  shall  be  made  matters  of  record 
as  herein  directed  and  have  the  same  effect  as 
though  made  by  the  judge  of  said  district." 

This  notice  precludes  any  contention  that 
the  matter  was  pending  In  any  county  com- 
prising the  Eighth  Judicial  district.  It  waa 
wholl/  Insufficient  to  empower  any  court  of 
the  Eighth  Jtididal  district,  or  any  judge 
thereof,  to  hear  the  motloii  or  make  an  or- 
der therein.  In  view  of  this  condition  of  the 
record,  the  consideration  of  this  case  will 
proceed  upon  the  theory  that  the  order  chang- 
ing venue  did  not  direst  the  district  ccmrt  of 
Shoshone  county  of  Jurisdiction,  and  that  the 
matter  is  still  pending  therein. 

Under  section  3804,  as  amended,  ^rtsdio* 
tlon  is  conferred  upon  a  Judge  of  any  other 
district,  to  the  same  extent  as  the  Judge  of 
the  district  for  whom  he  Is  acting.  He  Is 
also  bound  by  the  satoe  limitations.  ' 

The  action  of  Judge  Dunn  In  setting  the 
hearing  at  Sandpolnt,  in  Bonner  county,  was 
not  taken  pursuant  to  the  original  notice 
served  In  the  case  of  Callahan  v.  Oallahan, 
which  notified  plaintiff  In  that  action  that 
the  motion  would  be  heard  on  the  20th  day 
of  January  1917,  at  chambers  In  the  court- 
house In  the  city  of  Wallace,  Shoshone  coun- 
ty, Idaho.  This  action  assumed  that  under 
the  provisions  of  section  88M,  Rev.  Codes,  as 
amended.  In  the  absence  of  a  district  Judge 
from  his  'district,  a  dlsCrlct  Judge  of  any  dis- 
trict in  the  state  might  hear  the  motion  out 
of  the  district  in  which  the  action  was  pend- 
ing. 

SecttoB  4881,  Her.  Codes,  is  as  follows : 
"Motions  must  be  piade  in  the  county  in  which 
the  action  is  pending,  or  in  any  county  in  the 
same  judicial  district.  Orders  made  out  of 
court  may  be  made  by  the  judge  of  the  court  In 
any  part  of  the  state." 

This  section  was  first  enacted  in  Idaho  by 
the  Eleventh  territorial  session  (chapter  44, 
Laws  1881,  p.  158).  Section  68  of  this  same 
act  enumerates  the  powers  of  district  Judges 
at  chambers,  and  reads  as  follows : 

"District  jodges,  at  chambers,  may  grant  all 
orders  and  writs  which  arc  usually  granted  in 
the  first  instance  upon  ez  parte  applicntions, 
and  may.  at  chambers,  hear  and  dispose  of  such 
writs  and  of  motions  for  nevt  trials,  and  try 
and  determine  writs  of  review,  mandate  and 
prohibitions,  and  may  hear  applications  to  dis- 
charge all  such  orders  and  writs.  In  case  of  va- 
cancy in  the  ofltce  of  any  District  Judge,  or  his 
absence  from  the  territory,  motions  may  be 
mode  before  and  orders  granted  by  any  other 
district  judge." 

Since  the  enactment  of  said  sections,  the. 
powers  of .  district  judges  at  chambers  in 
Idaho  have  been  greatly  enlarged.  See  Sess. 
Laws  1905,  p.  7,  and  section  3890,  Rev.  Codes. 

The  same  act  which  enlarged  the  powers  i 


of  district  Judges  at  chambers  cdnta&ied 
what  Is  now  section  8893,  Rev.  Codea,  which 
Is  as  follows : 

'Unless  otherwise  specified  by  the  district 
jsdge,  all  chamber  matters  shall  be  heard  at 
the  judge's  chambers  in  the  county  where  said 
judge  resides,  but  said  judge  is  hereby  granted 
jarisdictioii  and  power  to  sit  'at  chambers  in 
any  other  county  in  his  district  than  that  In 
which  he  lives." 

See  Sess.  Laws  1905,  p.  7. 
It  wDvFd  seem  that  8e<11on  3893  ;was  In- 
tended to  apply  to  judges  of  the  district, 
and  that,  when  a  judge  of  another  district, 
under  section  3804,  assumes  to  act  tor  an  ab- 
sent or  disabled  Judge,  he  Is  subject  to  the 
limitations  prescribed  by  section  3898. 

In  the  case  of  Matthews  v.  Superior  Court, 
68  Cal.  638,  at  page  641,  10  Pac.  at  page  129, 
the  court  construed  section  1004  of  the  Cali- 
fornia Code  of  Civil  Procedure,  which  is  sub-'' 
stantlally  the  same  as  section  4881  of  our 
Codes,  hi  the  following  language : 

"Orders  made  out  of  court  may  be  made  by  the 
ju^e  of  the  court  in  any  part  of  the  state. 
(3ode  Civ.  Proc.  8  1004.  The  motions  referred  to 
in  section  1004,  just  cited,  which  by  it  are  re- 
quired to  be  made  in  the  county  or  dty  and 
county  in  which  the  action  Is  pending,  in  our 
opinion,  are  such  motions  as  must  be  made  and 
heard  in  court,  and  not  the  ex  parte  motions 
which  may  be  made  aod  passed  on  at  chambers." 

We  Qiliik  that  the  proper  constnictlea  of 
these  mioiis  statutory  provisloDs  requires 
that  all  motions  of  which  notice  must  be  giv- 
en, and  which  may  be  contested,  must  be 
made  and  heard  In  the  county  In  which  the 
action  Is  pending,  or  in  any  county  In  the 
same  judicial  district,  and  that  orders  which 
may  be  made  In  any  part  of  the  state,  as 
provided  by  section  4881,  are  ex  parte  or- 
ders which  may  be  made  without  notice. 

We  CMicIude,  therefore,  that  Judge  Dunn 
would  not  have  power  to  hear  the  motion  at 
Sandpolnt,  without  the  confines  oC  the  First 
Judicial  district 

[2]  Helen  Elizabeth  Callahan  has  filed  a 
motion  to  quash  the  writ  of  prohibition  in 
this  action,  and  the  service  thereof,  and  has 
asked  this  court  for  an  allowance  of  $2,000 
as  attorney's  fees  for  prosecuting  this  mat^ 
ter,  and  the  further  sum  of  $250  for  costs  and 
disbursements  necessarily  incurred  herein. 
She  has  supported  her  application  for  attor- 
ney's fees  and  expense  money  by  her  own 
affidavit  and  that  of  her  attorneys. 

An  examination  of  sections  2662  and  2673, 
Rev.  Codes,  clearly  shows  that  original  juris- 
diction In  the  matter  of  granting  alimony 
and  suit  money  in  connection  with  divorce 
actions  Is  vested  in  the  district  courts  and  the 
judges  thereof  at  chambers.  It  Is  clear  that 
this  court  does  not  have  original  jurisdiction 
in  such  matters.  Such  orders  are  made  by 
this  court  only  where  it  is  necessary  to  a 
complete  exercise  of  its  appellate  jurisdic- 
tion. R<*y  V.  Hoby,  10  Idaho,  130,  77  Pac. 
213;  Stonebumer  v.  Stonebumer,  11  Idaho, 
608,  83  Pac.  938;  SpofTord  r.  Spoftord,  IS 
i  Idaho,  U6, 108  Pac. 
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TUa  la  not  an  action  for  divorce.  Helen 
wiTfrtfthfltli  Oallab^  Is  not  a  party  to  tlda 
action.  There  Is  no  provision  Id  the  statute 
ft>r  tbe  allowance  of  attorney's  fees  In  an  ao- 
'  tion.  of  this  nature.  J^kina  t.  Oom.  NhV\. 
Bank,  19  Idalw.  290. 113  Pac.  463. 

Tbe  alternative  writ  heretofore  Issued  by>. 
this  court  must  be  made  abeolute.  Costs  not 
awarded  to  either  party. 

BUDGB,  a  J.,  and  MOBQAN.  onicnr. 


PUnrrBNGILIi  v.  BIAOKMAN  et  at 

(Snprama  Oburt  of  Idaho.  March  24, 1917.) 

1  QmmNO  Tmx  «=921— Pobk  of  Achoh. 

Held,  that  in  fliia  case  an  action  to  quiet 
title  18  a  proper  form  of  action  to  attain  tne 
desired,  as  shown  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Quieting  !!• 
tl^  Cent.  Dig.  H  51-53.] 
2.  QmrnMG  TnxE  «s>21— Scope  ov  Kemidt 

—Adverse  Intebbsis.  .  . 

In  a  suit  to  quiet  title  tiie  plaintiff  has  a 
right  to  have  every  adverse  interest  determined, 
and  any  one  claiming  to  bold  any  interest  in 
the  property  in  question,  which  would  be  adverse 
to  plaintiff's  interest,  may  be  required  to  come 
in  and  set  up  the  nature  at  bis  interest  and  Its 
source.  The  interest  ot  a  mortgagee  is  an  in- 
terest adverse  to  the  holder  of  a  legal  title. 

[Ed.  Note.— BVir  other  cases,  see  Qnieting  Ti- 
tle, Cent.  Dig.  H  61-53.] 
8.  Plcadiho  «=>291<a>  — Ahbwm— Veeismd 

DBMIAI^ADMIBaiOH— BiOTOT. 

Where  plaintiff  has  waived  his  rteht  to  in- 
troduce evidence  attaching  tiie  due  execution  or 
genuineness  of  a  written  instromeot  pleaded  and 
■et  forth  in  defendant's  answer,  by  failing  to 
61e  an  affidavit  denying  the  same,  as  required  by 
section  4201,  Rev.  Codes,  such  omissitHi  does 
not  place  him  in  the  position  of  admitting  the 
validity  of  snch  instrument,  bat  he  may  inter- 
pose any  evidence  on  tbe  trial  tending  to  show 
that  sDch  instrument,  irrespective  «  ita  diw 
execntion  and  gmulnoiess,  Is  void,  invabo,  and 
of  no  effect  for  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Pleafing, 
Cent.  Dig.  8  864.] 

4.  COEPOBATIONS  *=^S44(1)  —  iHBOI.'miOT— 

Pbxvbbkncb  or  CBEDrrona. 
In  the  absence  <tf  collusion  or  fraud,  an  in- 
solvent corporation  is  not  prohibited  from  jwe- 
ferring  certain  creditors  over,  others.  ' 

[Ed.  Note.— For  other  cases,  sea  Oorporatlons, 
Cent.  Dig.  H  2167-2169.] 

5.  COBPOBATIONB  «=»544(6)  —  IMB0I.T»H)BT— 
TSANSrER  TO  Sbcuke  CBBDrrOB. 

Where  an  insolvent  corporation  makes  a 
bona  fide  transfer  of  property  to  a  crwUtor  as 
security  for  an  actual  indebtedness  and  tor  an 
■  adequate  consideration,  neither  collusion  hot 
fraud  in  its  legal  sense  can  be  predicated  on 
such  transaction. 

[Ed.  Note— For  other  cases,  see  Ccnporations, 
Cent  Dig.  S  2166.] 

a  CoBroBATioKs  «»298(3)— Mkbtino  of  Di- 
ppcTOKs— "Ratification"  of  Action. 
Where  a  meeting  of  the  board  ot  directors 
of  a  private  corporation  was  not  lawful,  for 
the  reason  that  notice  was  not  given  to  all  of 
the  directors  as  required  by  the  by-laws,  the 
failure  of  absent  directors  or  the  stockhi^ders 
to  dissent  or  take  any  action  to  set  aside  the 
action  of  tbe  board  of  directors,  under  such 


drcomBtances,  with  knowledge  of  sndi  action, 
amounts  to  a  "ratification"  thereof. 

[Ed.  NtAs.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  329&-1900. 

For  other  definiticms,  see  Words  and  Phrases, 
First  and  Second  Series,  Batificatitm.] 

7.  COBPOBATIONS  ^9428(l(n— lUXQAI.  TUm- 

AcnoN— "RATmcAnoN.  *' 
Where  a  private  corporation  receives  and 
retains  the  benefits  of  an  unauthorised  or  il- 
legal transacticni,  on  the  part  ot  iU  board  of 
directors,  each  conduct  amounts  to  a  "ratiOea- 
tion." 

[Ed.  Note.--For  other  cases,  see  CorpozattOBs, 
Cent  Dig.  H  1702.  1704,  1714.] 

a  MOBTOAQBS  «=>25(2>— BXTENBIOH  OF  TZMK 

— ConSIDEBATION. 

The  extension  of  time  by  a  creditor  within 
which  to  pay  an  old  obligation  Is  as  mucb  a 
consideration  and  as  much  an  eztenrion  of  cred- 
it as  the  granting  of  a  new  loan. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  88  31,  32,  36-iO.] 

9.  OOBFOBATIONS  «»425(4)  ~  TUNBAOTIONS 

WITH  AGBN'T— ESTOPPKL. 

Where  one  without  coUnrion  or  fraud  deals 
with  a  corporation  through  an  ofiicer,  who  is  in 
active  management  of  the  ooiporate  busness, 
if  the  act  done  by  such  officer  is  one  wbidi  the 
corporation  might  do,  such  corporati<m  will  be 
estopped  from  relying  upon  any  lack  of  anthor- 
ity  on  the  part  of  sua  omen  as  a  defense  agaiiut 
tbe  rights  ^  the  party  so  dealing  with  Um  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Omiwratlons, 

Cent.  Dig.  88  1700, 1701.] 

10.  GoBPORATiONa  «=>425(4)— TRAnaAOnoHS 
wmi  AOENT— ErracT. 

Where  a  party  deals  with  a  corporati<»  in 
good  faith  and  he  is  unaware  of  any  defrct  of 
authority  or  other  irregularity  on  the  part  of 
those  acting  for  the  corporation,  and  there  Is 
nothing  to  excite  auspicicm  of  such  defect  or 
irregularity,  the  corpcM:ati(«i  is  bound  by  tbe  eon- 
tract,  although  sncB  defect  or  irregularity  in 
fact  exists. 

[Ed.  Note.— For  other  easss,  sse  Cwpontlons, 
Cent  Dig.  88 1700,  1701.] 

Appeal  from  Third  Ju^dal  District  Court, 
Ada  County ;  Charles  P.  McCarOiy,  Judge. 

Action  by  Ben.  Q.  Pettoiglll,  as  Special 
Deputy  Bank  Commissioner  of  th»  StatA  ot 
Idaho,  and  as  Receiver  In  the  matter  of 
winding  up  the  affairt  of  tbe  Boise  State 
Bank.  Limited,  an  Insolvent  bank  and  trust 
company,  aBalnat  William  H.  Blackman  and 
othersL  Decree'for  defieodanta  and  pliJptllf 
appeala.  Case  remanded  to  tlie  district  court, 
,wlUi  instructions  to  modify  its  flndlngs,  and 
decree  In  accordance  with  (pinion. 

Martin  &  Cameron,  of  Boise,  for  appellant 
Wyman  &  Wyman,  of  Boise,  tta  reqxmdents. 

BUDGE,  C.  J.  This  is  an  action  brought 
by  Ben.  Q.  Pettenglll,  as  receiver  of  the  Boise 
State  Bank,  Limited,  against  William  H. 
Blackman,  Edward  Payne  as  trustee,  and  Ed- 
ward Payne,  for  the  purpose  of  quieting  title 
to  lots  Nos.  1,  2,  3,  4,  and  5  of  blocb  No.  13, 
Riverside  addition  to  Boise  City,  Ada  county. 
Herbert  F.  Lemp  was  also  made  a  defendant 
but  plaintiffs  dismissed  as  to  him. 

The  case  comes  before  us  on  appeal  by  tbe 
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Iklaliitlff  from  ma  adrerse  Jodginent  entered 
by  tht  district  court  of  the  'XtOxA  Judicial 
dfatrlct,  In  and  tor  Ada  county,  wbera  tlie 
suit  was  Immgbt  The  complaint  is  in  the 
nsoal  form,  aettbiB  out  the  manner  In  whldi 
plaintiff  came  to  be  leceiver  of  the  bank,  fee- 
idmple  title  to  the  property  in  qnestlon,  in 
the  bank,  and  "that  Oie  deffendants  daim  an 
interest  or  estate  in  nld  prmlsea  adverse  to 
tbe  Boise  State  Bank,  Limited^  and  to  this 
plaintiff  in  his  capacity  as  set  forth  In  tiie 
title  of  this  cause.  That  tbe  claims  of  said 
defendants  an  without  any  rig^t  whatever, 
and  that  llie  said  defendants  have  not  any 
estate,  rU^t,  title,  or  Interest  whatever  in 
said  land  or  loemises  or  any  part  thereof." 
The  complaint  contains  a  prayer  that  tbe  de- 
fendants be  reqnlred  to  set  fcwth  the  nature 
of  tbelr  claim.  Hut  all  adverse  clalsos  of 
the  defendants  be  determined  by  the  decree 
of  ttie  court;  that  it  be  decreed  that  tlie  de- 
fendants have  DO  estate  or  Intoeat  what* 
ever  in  or  to  siUd  land  or  premises,  and  that 
the  title  of  the  bank  la  good  and  valid ;  that 
the  respondents  be  enjoined  and  detMrred 
from  asserting  any  claim  whatever  In  or  to 
said  land  and  premises  adverse  to  the  appel- 
lant or  to  the  bank ;  and  for  sach  other  re- 
lief as  the  coturt  shall  dean  proper. 

The  answer  denies  that  the  bank  is  an 
owner  in  fee  or  otherwise  of  the  lands  in 
anestton,  and.doiles  "that  the  daima  of  these 
req^oadents  are  without  any  right  whatever, 
and  deny  that  these  respondents  have  no  es- 
tate, risAit,  title,  or  interest  In  said  lands." 
and  as  an  afflrmatlTe  detteise  alleges :  That 
Uie  reqKmdent  Blat^man  was  the  bolder  of  a 
certificate  of  dqxwlt  of  said  bank,  dated 
Bfdse,  Idaho,  November  10,  1910;  due  six 
months  after  date.  That  the  certificate  had 
not  been  paid.  That  on  or  about  the  3d  day 
of  November,  1911.  Bla^man  Informed  the 
bank  that  be  desired  to  csAl  the  certificate. 
That  the  bank  agreed  with  Blackman  that  la 
consideration  of  bis  not  insisting  upon  Imme- 
diate payment  and  of  bis  extending  the  time 
until  May  10,  1912,  auch  certificate  should 
bear  Interest  at  the  rate  of  8  per  crat  per 
annum  from  and  after  November  3,  1911. 
That  the  bank  would  cause  said  debt  to  be  se- 
cured by  a  mortgage  upon  the  lands  In  ques- 
tion. That  pursuant  to  the  agreement  Black- 
man  did  not  insist  upon  the  payment  of  tbe 
certificate,  but  did  extend  the  time  to  Biay  10, 
1012.  That  the  bank  made  the  following  In- 
dorsement upon  said  certificate : 

"In  coonderation  of  security  and  extension 
of  time  of  payment  hereof  antll  May  10,  1912, 
this  c^tificate  is  to  bear  Interest  at  the  rate  ai 
eight  per  cmt.  per  annum  froqn  Nov.  8, 1911." 

That  Blackman  performed  all  the  condi- 
tions of  said  agreemoit  upon  his  part  to  be 
pvConned.  That  In  pursuance  of 'the  agree- 
ment, the  bank,  on  or  about  November  8, 
1911,  executed  and  delivered  to  defendant 
Edward  Payne,  as  trustee,  a  deed  conveying 
the  pnverty  in  question  to  said  Payne  In 
trust,  "with  the  expresB  understanding  and 


upon  tbe  express  eonditifm  that  said  Payne, 
as  sudh  tmstes,  would  thereupon,  and  Im- 
mediately after  receiving  said  deed,  execute 
and  deliver  to  said  Blackman  his  obtain 
promissory  note  for  114,144.14,  dated  Novem- 
ber 8, 1911.  due  oa  or  before  six  months  after 
tbe  date  thereof,  bearing  Interest  at  the  rate 
of  8  per  centum  per  anntun.  irtilch  said  aota 
was  to  evidence  the  same  debt,  also  evidenced 
by  tbe  certiflcate  of  deposit ;  and  also  that 
the  said  reqMmdent,  Payne,  as  such  trustee, 
would  Irnmedlately  secure  the  payment  of 
said  note  by  m<»tgaging"  the  pn^rty  in 
question.  That  on  or  about  November  8, 
1911,  the  respondent  Payne,  as  said  trustee^ 
pursuant  to  said  agreement,  executed  and  de- 
livered to  respondent  BUuftman  his  promis- 
sory note  for  $14,144.14,  and  at  the  same  time 
executed  and  delivered  to  Blackman  a  mort- 
gage upon  tbe  property  In  question.  That 
Payne,  as  trustee,  duly  performed  an  the 
tonus  and  condltlona  of  said  agreement  on 
his  part  to  be  performed.  That  nettber  the 
note  nor  tbe  debt  evidenced  fhw^ty  has  been 
paid.  That  BladUnan  Is  tbe  holder  and  ownr 
er*  of  the  certiflcate  of  d^xnit  and  the  note 
and  the  debt  evidenced  thoel^,  as  well  as 
the  mortgage.  That  tlie  respondent  Payne 
claims  no  interest  in  the  property  except  as 
trustee,  for  the  purpose  set  forth,  and  that 
respondent  Blackman  claims  no  Interest  ex- 
cept the  lien  of  Us  nxMtgage. 

Copies  of  the  deed  from  tbe  bank  to  Payne 
as  trustee,  of  tbe  note  from  Payne  as  trustee, 
to  Blackman,  and  of  the  morime  tnan 
Payne  as  trustee,  to  Blackman  are  attadied 
to  tbe  answer  as  extalMta  and  included  in  the 
pleadings  tiet  forth  in  the  answer  by  proper 
references. 

The  plaintiff  did  not  file  any  affidavit  deny- 
ing tbe  genuineness  or  due  executhm  of  ri- 
ttier  the  deed,  note,  or  mortgage. 

The  record  discloses  tbe  following  facte: 
On  ttke  2Stb  day  of  October.  1911,  the  bank 
was  insolvent;  on  the  SBtit,  26th  and  27th  of 
October,  19U,  Y.  W.  Piatt,  then  bank  commis- 
sioner of  the  stete  of  Idaho,  conducted  an  ex- 
amination of  the  bank,  and  told  the  officers 
of  the  bank,  including  Payne,  wbo  was  then 
president,  that  the  bank  "was  broke  wide 
op6a."  At  Uiat  time  Blackman  was  tbe  bold- 
er of  the  certificate  of  deposit  mentioned  in 
tbe  pleadings,  which  had  been  due  stace  tbe 
previous  May.  It  appears  that  Blackman  had 
kept,  for  a  time  long  prior  to  tbls  examina- 
tion of  the  bank,  a  large  sum  of  money  on 
deposit  with  the  bank,  and  had  held  tbe 
bank's  certificate  of  deposit  therefor;  that 
these  certificates  bad  come  due  from  time  to 
time  and  bad  been  renewed,  each  new  certifi- 
cate apparently  Including,  not  only  tbe  prin- 
cipal of  the  previous  certiflcate,  but  also  the 
accrued  Interest  Several  of  these  renewals 
had  taken  place,  the  last  one  being  tbe  cer- 
tiflcate of  d^slt  which  was  outstanding  at 
the  time  the  bank  was  examined  In  October, 
1911.  After  Payne  had  been  advised  by  the 
bank  commissioner  that  the  bank  "was  broke 
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wide  open."  he  and  his  son,  Eugene,  the  cash- 
ier of  tha  bank,  made  a  trip  in  the  n^httlme 
in  an  antomoblle  to  Mountain  Home,  Idaho, 
to  see  Blackman,  and,  being  unable  to  see 
him.  left  word  tor  Blackman  to  come  to 
Boise,  that  Payne  wished  to  see  him.  Black- 
man  came  to  Boise  a  day  or  so  afterwards 
and  went  to  see  Payne  at  his  home,  between 
8  and  9  o'clock  one  morning,  and  sold  that 
he  wasted  his  money,  and  Payne  told  Blade- 
man  that  it  would  cripple  the  bank,  and  ask- 
ed him  If  It  would  be  satisfactory  If  the 
bank  would  give  him  security.  On  November 
8, 1011.  the  directors  of  the  bank  held  a  spec- 
ial meeting,  at  which  all  of  the  directors  ex- 
cejrt;  one  Pence,  who  had  not  been  notified, 
were  preswit;  and  a  resolution  was  adopted 
that  Payne  be  made  trustee  of .  the  property 
in  question,  to  execute  a  deed  to  Blackman  to 
secure  his  certificate  of  deposit  On  the  same 
day  the  bank  deeded  the  property  to  Payne, 
trustee,  and  Payne  as  trustee,  gave  the  note 
and  mortgage  in  question  to  Blackman. 

[1]  In  order  to  discuss  the  points  involved 
in  this  case  It  will  be  necessary  at  the  out- 
set to  give  some  consideration  to  the  plead- 
ings.  Besp<Mident  says  In  his  brief: 

"It  might  seem  from  appellant's  brief  tbat  this 
actifm  was  brought  by  the  receiver,  PettenglU, 
to  remove  a  deBnite  cloud  upon  the  title  to 
certain  realty  claimed  by  the  receiver.  Such, 
however,  Is  not  the  case.  The  action  Is  the 
familiar  one  brought  under  the  statute  to  qniet 
title." 

Respondoit  is  evidently  proceeding  upon 
the  theory  that  the  plaintiff,  in  order  to  se- 
cure the  relief  he  is  seeking,  should  have  so 
drafted  his  complaint  that  it  would  have  set 
forth  the  existence  of  the  deed,  note,  and 
mortgage  In  question;  the  reasons  why  they 
should  be  held  void,  and  Included  in  his 
prayer  a  spedflc  prayer  that  the  Instruments 
in  question  be  canceled  of  record,  and  that, 
Inasmuch  as  appellant  baa  not  so  drafted  bis 
complaint,  he  should  not  be  granted  the  re- 
lief he  Is  demanding.  Conceding  that  such 
would  have  been  a  proper  way  to  proceed, 
still  we  are  satisfied  that  the -method  selected 
appellant  Is  also  a  proper  one  and.  so 
far  as  the  pleadings  are  concerned,  adequate 
tor  the  desired  end.  Suppose  tbat  the  de- 
fendant had  defaulted  In  this  case  and  that 
plaintiff  had  gone  ahead  and  secured  a  de- 
cree, not  only  quieting  the  title  in  him  or 
in  the  bank,  but  also  decreeing  the  further 
relief  expressly  prayed  for,  namely,  that  the 
defendant  liad  no  estate,  right,  title,  or  In- 
teieat  in  or  to  the  property  in  question.  It 
will  not  be  seriously  contended  but  that  In 
that  event  defendant's  interest  would  have 
lieen  effectively  eliminated.  In  order  for  the 
defendant  to  protect  whatever  rights  be  had 
in  the  property  it  was  necessary  for  him  to 
appear  in  the  action  and  pursue  the  identical 
course  which  the  record  shows  he  did  pursue, 
namely,  to  set  up  afflnuatlvely  by  way  of 
defaise  the  grounds  upon  which  bis  Interest, 
It  any,  was  based.  Except  tn  so  far  as  the 
afiidavlt  under  aectiw  4201.  Ber.  Oodaa,  may 


be  considered  a  pleading,  there  is  no  provi- 
sion under  the  Code  by  which  plaintiff  was 
either  required  or  permitted  to  set  up  any 
affirmative  matter  by  way  of  replication  to 
the  defendant's  answer,  but  under  section 
4217,  Rev.  Codes,  the  plaintiff  would  be  per* 
mitted  to  Interpose  any  evidence  which  would 
tend  to  establish  the  matter  relied  upon  af- 
firmatively by  the  plaintiff,  such  as  the  fail- 
ure of  the  instrument  tor  want  of  considera- 
tion, or  fraud,  or  other  matters  in  avoidance 
thereof,  except  tbat  in  the  particular  case, 
having  failed  to  file  bis  affidavit,  be  could 
not  interpose  evidence  attacking  either  the 
due  execution  or  the  genuineness  of  the  In- 
struments  attaclied  to  defendant's  answer. 

It  should  be  noted  h^  that  thena  is  a  dis- 
tinction between  the  situation  of  a  defend- 
ant who  falls  to  plead  matters  relied  upon  as 
an  affirmative  defense  on  the  one  hand,  and 
the  situation  of  a  plaintiff  under  the  Code, 
whldi  has  abolished  the  replication,  when 
it  comes  to  attadiing  affirmative  matter, 
pleaded  as  new  matter  In  the  answer.  In 
order  for  a  def«idant  to  take  advantage  of 
an  affirmative  defense  he  must  specifically  al- 
lege it,  or  bis  proof  will  not  be  admitted. 
Pnrltan  Mfg.  Co.  v.  Totl  A  Gradl,  14  N.  M. 
425,  iH  Pac.  1022.  But  the  plaintiff  may 
take  advantage  of  any  affirmative  matter 
which  would  teai  to  avoid  the  affirmative 
matter  aet  fnth  in  defendant's  answer  as 
fully  as  if  he  were  permitted  to  specifically 
plead  big  matter  defensive  thereto.  Cox  t. 
Northwestern  Stage  Co.,  1  Idaho,  376;  Our- 
tlss  T.  Spragne,  ^  Cal.  SOI;  Golton  Ia.  ft  W. 
Co.  T.  Baynor,  S7  Oai.  588;  Brooks  t.  John- 
son, 122  OaL  seo,  65  Pac.  428;  Myers  v.  Si- 
erra YaUey.  etc.,  An*n,  122  CaL  669,  66  Fa& 
689;  Moore  t.  Copp,  119  Cal.  429,  51  Pac. 
630;  Bradley  T.  Bush,  11  OaL  App.  287.  101 
Paa  848. 

A  hill  to  cancel  an  Instniment  whidi  easts 
a  doud  upon  plaintiff's  title  may  well  be  In- 
cluded ih  the  statntoiy  suit  to  quiet  title. 
A  suit  to  quiet  title  Is  the  larger  and  the  In- 
cluslre  term;  whereas  a  bill  to  cancel  an  In- 
strument is  only  one  spedflc  Instanoe  of  an 
equitable  actlm  for  the  removal  of  a  cloud. 
1  Bouvler  Ejtw  Die,  Bawles  (8d  Ed.)  864, 
and  cases  cited  therdn;  Daniel's  Chancery 
Pleading  and  Practice  (6th  Am.  Ed.)  vol.  3, 
p.  2040;  Carpenter  r.  Shlnners,  10&  Cal.  899, 
41  Paa  473. 

[2]  In  a  suit  to  quiet  title  the  plaintiff 
has  a  right  to  have  determined  every  ad- 
verse interest,  and  any  one  claiming  to  hold 
any  Interest  in  the  property  which  would  be 
adverse  to  plaintiff's  Interest  may  be  re- 
quired to  come  in  and  set  up  the  nature  of 
his  interest  and  its  source.  It  must  be  con- 
ceded that  the  interest  of  a  mortgagee  is  an 
interest  adverse  to  the  holdw  of  a  legal  ti- 
tle. The  mortgagee  is  the  holder  of  an  equi- 
table title  and  interest,  and  has  a  definite 
lien  upon  the  mortgaged  premises,  and  In  the 
event  <jt  the  failure  or  Inability  of  the  nuHt- 
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gagor,  for  any  reason,  to  pay  the  debt  secilr^ 
ed  by  the  mortgage,  be  would  be  subjected 
to  a  forecloeure  mdt,  and  bis  property  wonW 
be  sabject  to  forced  sale,  and  If  sold  be 
would  hare  nothing  left  except  the  right  for 
a  limited  period  to  redeem.  Certainly  an  In- 
terest  which  may  be  attended  with  conse- 
qnencea  of  sush  moment  and  which  may  op- 
erate to  entirely  defeat  every  interest  of  ttae 
bolder  of  the  legal  title  must  be  denomlnat> 
ed  an  adverse  interest  We  are  compelled 
to  eondade,  therefore,  that  the  course  pur^ 
sued  1^  appellant  in  this  case  Is  at  least  a 
proper  one. 

[3]  The  defendant  contends  tbat,  Inasmuch 
as  tbe  plaintiff  failed  to  file  an  affidavit  de- 
nying the  genuineness  and  due  execution  of 
the  deed,  note,  and  mortgage,  attached  to 
defendant's  amended  answer,  plalotlff  had 
thereby  admitted  the  "validity"  of  said  In- 
struments, or  at  least  had  waived  any  right 
to  question  their  validity.  This  contention 
la  baaed  upon  section  4201,  Bev.  Codes,  which 
reads  as  follows: 

"When  the  defeose  to  an  actioii  la  founded 
on  a  written  instrument,  and  a  copy  thereof 
la  c<Hitained  In  the  answer,  or  is  annexed  there- 
to, the  sennineneSB  and  dae  exeeation  <tf  such 
isstrumrat  are  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  within  ten  days 
after  receiving  a  etnifiy  at  the  answer,  an  affida- 
vit denyins  the  same,  and  serve  a  copy  thereof 
<m  the  defendant." 

The  respondent  In  support  of  this  view  re- 
lies upon  the  following  authorities:  Cox  v. 
Iforthwestem  Stage  Co.,  supra ;  Martin  v. 
Dowd,  8  Idaho,  458-466,  69  Pac.  2T6;  Sloan 
V.  Dlggins,  49  Cal.  38;  Cnrpenter  .v.  Shln- 
ners,  supra ;  Btanda  v.  Watsonvllle  Water, 
etc.,  Co.,  152  Cal.  523,  98  Pac.  79;  Petersen 
v.  Taylor,  4  Cal.  Unrep.  Gas.  835,  34  Pac 
724;  Cordano  v.  Wright.  159  Oal.  610,  116 
Pac.  227,  Ann.  Oas.  19120,  1044;  Knight  T. 
Wbltmore,  125  Cal.  198,  57  Pac.  SDl ;  Moore 
V.  Copp,  supra ;  Beynolds  v.  Pn.  Oil  Co.,  150 
Oal.  629,  89  Pac.  610;  Myers  v.  Sierra  Valley 
etc.,  Ass'n,  snpra.  Without  going  into  a  dis- 
cussion of  these  authorities,  suffice  it  to  say 
tbat  they  generally  hold;  that  in  the  event 
of  failure  to  file  an  affidavit  denying  the 
g»iulneness  or  due  execution  of  Instruments 
pleaded  In  this  manner,  the  party  so  falling 
to  file  said  affidavit  Is  precluded  from  intro- 
dncing  evidence  attacking  either  the  genuine- 
ness or  tbe  due  execution  of  said  Inatm- 
ments. 

On  the  other  hand,  appellant  contends,  and 
we  think  correctly,  that,  notwithstanding  he 
has  waived  his  riKht  to  introduce  evidence, 
attacking  the  doe  execution  or  tbe  genuine- 
ness of  tbe  lostrnments,  this  does  not  put 
him  In  the  unfortunate  position  of  admitting 
tbe  "validity"  of  the  Instruments,  and  takes 
the  position  that  he  shoald  be  allowed  to  In- 
terpose any  evldoice  tending  to  show  that 
tne  instruments,  notwithstanding  their  dne 
execution  and  genuineness,  are  void,  Invalid, 
and  of  no  effect,  as  to  the  depoiritora  of  the 
bank.  As  above  tndioated  we  are  persuaded 


from  our  examination  of  the  authorities  that 
this  position  of  appellant's  is  the  correct  one. 
All  of  the  cases  cited  by  respondent  can  be 
reconciled  to  this  view,  whereas  the  cases 
cited  by  appellant,  particularly  Myers  v. 
Sierra  Valley,  etc.,  Ass'n,  supra,  Cox  v. 
Northwest^n  Stage  Co.,  supra,  and  Moore 
V.  Copp,  supra,  are  tenable  under  no  other 
theory.  In  Cox  v.  Northwestern  Stage  Co., 
supra,  this  court  held  that  a  failure  by  plainr 
tiff  to  deny,  by  affidavit,  the  genuineness  and 
due  execution  of  an  Instrument  In  writing, 
set  forth  in  the  answer  as  the  foundation  i>f 
the  defense,  does  not  pretdude  the  plaintiff 
from  showing  on  tbe  trial  that  It  vras  pro- 
cured by  fraud  or  misrepresentation.  This 
question  Is  closely  allied  with  the  question 
raised  In  the  discussion  In  the  pleadings, 
supra. 

In  Gurtlss  v.  Sprague,  supra*  it  was  held 
that  where  a  defendant  set  up  a  counterclaim 
which  was  barred  by  tbe  statute  of  limita- 
tions, plaintiff  would  be  considered  to  have 
pleaded  the  statute  by  way  of  r^lcatlon. 

In  ColtfHi  If.  ft  W.  Co.  V.  Baynor,  snpra. 
It  was  held  that  a  plaintiff  may  Introduce 
upon  tbe  trial  evidence  al  any  fact  whldi 
contravenes  or  overthrows  any  new  matter 
set  up  In  the  answer  to  the  complaint. 

In  BtocHa  V,  Johnson,  supra,  it  was  held 
tbat  tbe  failure  of  the  plaintiff,  In  an  action 
to  foreclose  a  mortgage,  to  file  an  affidavit 
denying  Vb.e  genuineness  and  das  execution 
thereof  did  not  preclude  prooi  by  tlie  plalu* 
tiff,  on  the  finding  by  the  court  tbat  the  vx- 
tenslcm  of  time  was  without  consideration. 

In  Myers  v.  Sierra  Valley,  etc.,  Ass'n, 
supra,  It  was  held  that,  while  failure  to  file 
an  affidavit  preluded  plaintiff  from  interpos-- 
Ing  evidence  contravaiing  tbe  genuineness 
and  due  execution  of  the  note,  with  this 
exception  plaintiff  could  show  any  matters 
in  confession  or  avoidance  thereof.  The  trial 
court  in  this  case  aeons  to  have  borne  this 
distinction  In  mind  when  making  the  so-call- 
ed '*Bticker  ruling,"  tn  excluding  portions  of 
plaintiff's  evidence,  which  was  admitted  at 
the  trial  with  the  understanding  that  the  rul- 
ing tbereon  would  be  reserved.  The  trial 
court  said: 

"Upon  Bnal  snboilBsioQ  of  die  case  the  objeo- 
tiOB  to  the  evidence  offered  is  sustained  in  so 
far  as  the  same  attacks  the  genuineness  or  due 
execution  of  the  written  instrument  upon  which 
the  defense  to  the  action  is  founded,  for  the 
reason  that  Cbe  plaintiff  did  not  file  with  the 
clerk  of  this  court,  within  ten  days  after  receiv- 
ing a  copy  of  tbe  answer,  an  affldavit  denying 
the  gentildcnras  or  due  execution  of  said  in- 
Btrument,  and  serve  s  copy  thereof  on  ^e  de- 
f«dant  is  accordance  with  the  provisions  of 
Idaho  Bevined  Codes,  |  4201,  the  objection  as 
to  the  identification  of  said  evidence  is  over- 
ruled, and  said  evidence  Is  admitted  in  so  for 
as  it  is  relevant  or  material  to  any  other  Issue 
in  the  case." 

Tbe  case  of  Cox  v.  Northwestern  Stage 
Co.,  snprm,  afipeara  to  be  one  of  tbe  leading 
oases  upon  tbs  questloD  of  what  la  meant  by 
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geonineness  and  due  execnUon.  He  conrt 
in  that  case  used  the  following  language : 

"The  dae  execution  of  an  instrument  gota  to 
the  manner  and  fonn  of  its  execution  according 
to  the  laws  and  customs  of  the  country,  by  a 
person  competent  to  execute  It.  The  geunine- 
neaa  of  an  iaatrument  evidently  goes  to  the 
question  of  Its  baving  been  the  act  of  the  party 
just  as  represented,  or,  in  other  words,  that  the 
signature  is  not  spurious;  and  that  nothing  baa 
been  added  to  it,  or  taken  away  from  it,  which 
would  lay  the  pa^  dianging  the  instrument,  ot 
signing  Uie  name  of  the  pemm,  liable  for  fiw- 
gery." 

Bespoadent  appears  to  be  laboring  under 
the  erroneous  Impression  that  the  by-laws 
and  the  minutes  of  the  directors'  meeting  are 
not  In  evidence,  and  therefore  ought  not  to  be 
considered  by  this  court  That  the  contrary 
Is  tme  deariy  appears  from  the  ruling  of  the 
trial  court  atrnve  quoted,  where  tiie.' court 
■ays: 

"*  *  *  Said  eviddnce  is  admitted  In  so 
far  as  it  is  relevant  or  material  to  any  other 
issue  in  the  case." 

[(,  Bl  Appellant  seems  to  lay  great  stresf 
upon  the  fact  that  the  bank  was  Insolvent  at 
the  time  the  mortgage  was  glv^  to  BlaA- 
man.  He  does  not  contend,  however,  that  the 
bank  would  not  have  authority  to  prefer  a 
creditor  even  while  Insolvent.  And  Indeed  It 
must  be  regarded  as  settled  law  in  this  state 
that  In  the  absence  of  .collusion  or  fraud  an 
Insolvent  corporation  la  not  prohibited  from 
preferring  certain  creditors  over  others. 
This  principle  was  announced  in  the  case  of 
WUson  V.  Baker  Clothing  Co.,  25  Idaho,  37S, 
137  Pac  896,  60  L.  R.  A.  (N.  S.)  239.  And 
the  rule  there  laid  down  by  this  court  was 
followed  In  the  case  of  Capital  Lumber  Co. 
V.  Saunders,  26  Idaho,  408,  143  Pac.  1173. 
The  Insolvency  of  the  bank,  therefore,  would 
only  be  material  in  the  event  that  Appellant 
were  able  to  show  either  collusion  or  fraud. 
But  the  trial  court  found  that  Blackman  had 
no  knowledge  of  the  insolvency  of  the  bank 
at  the  time  of  taking  the  mortage,  and  this 
finding  is  supported  by  tbe  evidence.  The 
trial  court  further  found,  and  it  is  not  ques- 
tioned by  appellant,  that  tne  bank  was  in- 
debted to  Blackman  substantially  In  the 
amount  for  whlc^  the  security  was  given. 
And  we  think  the  rule  to  be  that  wherever 
there  Is  a  true  debt  and  a  real  transfer  for 
an  adequate  consideration,  there  is  no  col- 
lusion, and  that  fraud  In  Its  legal  sense  can- 
not be  predicated  on  such  a  transaction. 
Bump,  Fraud.  Conv.  (2d  Ed.)  p.  187;  Cur- 
rle  T.  Bowman,  25  Or.  384,  35  Paa  848-852. 

[I]  Appellant  seeks  further  to  attack  the 
validity  of  this  mortgage  on  the  ground  that 
the  meeting  of  the  board  of  directors,  at 
whl<A  It  was  authorized,  ,was  not  a  lawful 
meeting,  for  the  reason  that  notice  was  not 
given  to  all  of  the  directors  as  required  by 
the  by-laws  of  the  bank,  and  takes  the  posi- 
tion that  any  a(!tlon  of  the  board  of  direc- 
tors under  such  drcuuistanoes  would  be  void, 
and  hence  not  binding  upon  the  bank.  Re- 
spondent, however,  contends  that  the  action 


of  the  board  of  directors  was  ratified  by  the 
failure  ot  Uie  absent  director  to  take  any  ac- 
tion by  way  of  dissent  alta  he  was  advised 
by  Payne  that  tbe  security  had. been  glvoi. 
He  further  contends  that  the  bank  received 
certain  benefits  from  the  transaction  which 
it  has  not  returned ;  that  the  bank  has  acqoi- 
^ced  In  the  giving  of  the  security ;  ttiat  there 
was  an  agreement  by  the  president  to  give  the 
security  upon  the  conslderatiCMi  that  Black- 
man  would  extend  the  time  of  payment  on 
the  certificate  of  deposit ;  and  that  the  bank 
Is  estt^ped  from  attacUug  the  ToUdlty  of  tbe 
mortgage. 

[7]  As  to  the  question  of  ratiflcadon,  the 
trial  court  found,  in  substance,  that  the  ac- 
tion of  the  board  of  directors  was  ratified. 
The  authorities  upon  the  question  of  ratifi- 
cation are  not  altogether  barmonions,  and  it 
would  be  a  task  altogethw  beyond  tbe  scope 
of  this  opinion  to  attempt  to  recondle  tbem. 
There  is  abundant  authority,  however,  to  the 
effect  that  under  idmllar  drcumstanoes  the 
failure  to  dissent  or  to  take  any  action  look- 
ing towards  the  setting  aside  of  the  action 
of  the  board  of  directors  under  such  drcum- 
stancw,  where  knowledge  of  it  has  been  at 
band,  amounts  to  a  nitlflcatUm  of  tbe  actkm 
in  question.  Oook  on  Goiporatlmu  (Ttb  BdJ 
H  80S,  800,  and  cases  dted;  Tliompsoa  on 
Corporations  <2d  Ed.)  U  2019-2044,  inclusive, 
and  cases  cited ;  Central  Trust  Oa  t.  Aat- 
vUle  Lend  Oo^  72  Fed.  S61, 18  a  O.  A.  600. 

We  shall  not  attempt  to  diacnss  all  the  aa- 
thorities  so  holding,  tmt  will  refte  to  a  flew. 
Receiving  and  retaining  the  benefits  of  the 
transaction,  altbon^  unantlunlzed  or  Irrec- 
ular,  wttl  amount  to  a  ratlflcatioii.  See  the 
authorities  cited  supra;  Bank  of  New  Lon- 
don T.  Ketcbom,  64  Wis.  1,  24  N.  W.  468; 
Goldbeck.  t.  Kensington  Mat  Bank,  147  Pa. 
267.23  AtL  066;  IdaOoonty  Savings  Bank  t. 
Johnson,  1S6  Iowa.  234,  186  N.  W*  225;  Our- 
rie  V.  Bowman,  aaiwa;  Vaaght  t.  Ohio  Conn- 
tyFairCo.  (Ky.)  48  S.W.426;  Kelsey  t.  Nat 
Bank  <tf  Crawfwd  Oounty,  60  Pa.  4^ ;  Hook- 
er V.  BajgSe  Bank,  SO  N.  83,  86  Am.  De& 
351:  Sherman  et  aL  v.  Fltdi,  88  Mass.  S8; 
Lyndeboroug^  Olaaa  Oo.  v.  Mass.  Glass  Oo.* 
lU  Mass.  SIB ;  Manhattan  Hdw.  Ooi  v.  Ptaa- 
len,  128  Pa.  110;  18  AtL  428;  Manhattan 
Hdw.  Co.  T.  Roland,  328  Pa.  U8,  18  AtL 
429;  Nevada  Nickel  Syndicate,  Ltd.,  t.  Nat 
Nickel  Co.  (C.  0.)  06  Fed.  1S3. 

[I]  But  appellant  contends  that  Oe  bank 
received  no  benefits,  and  that  the  mOTtgage 
to  Blackman  ts  in  reality  without  any  ccNudd- 
eratlott.  Under  tbe  facts  In  this  case,  how- 
ever, such  contention  seems  unwarranted  in 
law.  The  extension  of  time  within  which  to 
pay  the  old  obligation  Is  as  much  a  consider- 
ation and  as  much  an  extension  of  credit  as 
the  granting  of  A  new  loan.  In  the  case  of 
Auten  V.  City  Electric  St  Ry.  Oa  (C.  G)  IM 
Fed.  395,  the  court  expressly  so  held. 

In  the  last  ckse  dtcd  the  property  was 
ctmr^ed  by  an  absolute  deed  to  a  gtantee 
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who  la  designated  In  the  deed  As  "frustee," 
the  conTeysnce  was  In  fact  made  to  secure 
an  Indebtedness  dne  a  third  party,  and  such 
ftict  was  admitted.  The  court  held  that  the 
debtor  could  not  invoke  the  statute  ot  frauds 
to  Invalidate  the  deed  or  to  defeat  the  trust 
thereby  created  on  the  ground  that  the  deed 
failed  to  disclose  the  object  of  the  trust  or 
the  benefldary,  but  that  the  power,  nature, 
and  purpose  of  the  transaction  wuld  be 
shown  by  the  creditor  by  pared,  particularly 
In  the  absence  of  any  objection  by  the  gran- 
tee who  held  the  legal  tlQe.  In  the  same 
case  it  was  also  held  that  the  fact  that  no 
formal  action  was  taken  by  the  directors  of 
the  company  authorizing  the  conveyance 
would  not  defeat  the  equitable  right  to  en- 
force the  security,  the  company  having  re- 
ceived the  entire  benefit  thereof.  The  gues> 
tions  of  ratification,  receiving  and  retskilng 
benefits  and  estoppel  are  closely  related  and 
the  decisi<ms  have  not  always  made  It  plalix 
as  to  just  which  ground  1b  dedBlve  in  any 
particalar  case. 

[I]  It  seems  to  be  the  well-recognized  rule 
that  where  one  without  collusion  or  fraud 
deals  with  a  corporation  through  an  officer 
who  Is  In  the  active  management  of  the  busi- 
ness, if  the  act  done  by  said  officer  of  the 
corporation  is  one  which  the  corporation 
might  do,  the  corporation  will  be  estt^ped 
from  relying  upon  any  lack  of  authority  In 
said  officer  as  a  defense  against  the  rights 
of  Che  party  so  dealing  wltii  the  corporation. 
Sherman  et  aL  v.  Fitch,  supra ;  Rolling  Mill 
V.  St.  Louis,  etc.,  Ballroad,  120  U.  S.  25«,  7 
Sup.  Ot.  542.  30  L.  Ed.  639;  First  Nat  Bank 
of  Welteburg  v.  Klmberlands,  16  W.  Va.  555 ; 
Gribble  v.  Columbus  Brewing  Co.,  100  CaL 
67,  34  Pac.  527;  Akers  v.  Ray  County  Sav- 
ings Bank,  68  Ma  App.  316;  German  Nat 
Bank  v.  Grlnstead  (Ky.)  52  S.  W.  051 ;  Bart- 
lett  Estate  Oo.  t.  Fraser,  11  Col.  App.  378, 
lOe  Paa  130.  In  the  latter  case  it  was  h^d 
that  the  president  of  a  bank,  being  Its  execu- 
tive head  under  the  usages  and  customs  of 
modem  banking,  the  rule  that  his  jwwer  ts 
limited  to  transactions  expressly  authorized 
by  the  directors  no  longer  obtains.  In  Cook 
on  Corporations  (7th  Ed.)  vol.  3,  |  716,  the 
rale  is  laid  down  as  follows: 

"So  also  a  companj  Is  bound  when  It  ratifies 
or  accepts  a  contract  after  it  is  made,  or  accepts 
the  beovfits  of  the  contrnct.  Having;  knowing' 
ly  received  the  benefits  of  a  contract  made  and 
carried  out  by  the  president,  even  without  au- 
thority, the  corporati<ni  must  pHform  on  its 
part." 

And  many  cases  are  dtod  apprDrtng  the 
doctrine.  One  of  the  caaea  t^ere  dted  aoms 
up  the  rule,  saying  ot  the  board: 

"They  may  previously  resolve ;  they  may  sub- 
sequently acquiesce;  they  may  expresfdy  ratify; 
they  roay  intentionally  receive  and  apnropriate 
tEe  proceeds  of  the  unautborized  transaction, 
and  so  put  it  out  of  their  power  to  dispute  its 
validity.^   Ourtia  v.  Leavitt,  IS  N.  Y.  9-49. 

The  rule  Is  farther  announced  by  the  aamte 
author  (section  726,  p.  2669): 


BLACKMAN  3tS& 

"A  mortgagee  is  not  bound  to  Inquire  into 
the  observance  of  the  rules  and  reguations  oi 
the  company  relative  to  the  call  ot  meetings." 

[1 1]  This  principle  of  law  was  applied  in 
LouUviUe,  N.  A.  &  C.  &.  r.  LouisvlUe  Tnist 
Cow,  m  U.  S.  652.  1»  Sup.  Ot  817,  43  L. 
Bd.  1061.  The  opinion  qnotea  aa  autluaity 
from  the  case  of  Merclianta'  Bank  t.  State 
Bank,  10  WaU.  004,  19  Ed.  1006,  the  fol- 
lowing proposition,  which  Is  designated  as 
an  axlomattc  principle  In  the  law  of  coxpora- 
tioaa: 

"Where  a  party  deals  with  a  corporation  in 
good  faith  •  •  *  and  be  is  unaware  of  any 
defect  of  authority  or  other  irregularity  on  the 
part  of  those  acting  for  the  corporation,  and 
there  is  nothing  to  excite  suspicion  of  such 
defect  or  irregularity,  the  cori>oration  is  bound 
by  the  contract,  although  such  defect  or  ii^ 
regularity  in  fact  exists.  If  the  contract  can  be 
valid  tmder  any  circumstances,  an  innocent 
party  in  such  a  case  has  a  right  to  presume 
their  existence,  and  the  corporation  is  estopped 
to  ienj  them." 

The  court,  after  reviewing  a  number  of  the 
leading  English  and  American  authoritlea, 
further  said  that  the  records  of  the  board  of 
directors  were  private  records — 
"which 'a  pardisser  of  the  bonds  was  not  oUlged 
to  inspect,  as  he  would  have  been  if  the  fact 
had  been  required  by  law  to  be  altered  upon  a 
pabUc  record." 

The  trial  court  Connd  tliat  tbe  legal  title 
of  the  property  In  qu^stlm  was  in  the  bank. 
This  Is  dearly  wrong,  but  ia  iwobably  an 
oversight.  Inaamucih  aa  the  pdnt  does  mat 
seem  to  have  been  retarded  aa  matotal  by 
either  appellant  or  respondent.  It  moat  be 
conceded,  however,  that  the  legal  title  to  tbla 
property  is  in  Payne,  aa  trustee. 

If  for  any  reason  the  drcomstances  re- 
quire the  appointment  of  a  new  trustee,  the 
trial  court  has  ample  Jurisdiction  to  ^va  it 
eflTect 

The  caae  is  remanded  to  the  district  court, 
with  Instructions  to  modify  its  findings  and 
decree  in  accordance  with  the  views  herein 
expressed.  Costs  awarded  to  respondent 

MORGAN,  J.  I  concur  in  .the  conclusion 
reached,  that  the  judgment  of  the  trial  court 
should  be  affirmed,  and  base  my  concurrence 
upon  the  failure  of  appellant  to  deny,  as  re- 
quired by  sectloa  4201,  Rev.  Codes,  the  genu- 
ineness and  due  execution  of  the  deed,  upon 
which  the  defense  was  founded  and  which 
was  annexed  to  and  mode  a  iiart  of  tlie  ui- 
swer. 

RICE,  J.  I  concur  In  the  opinion  of  Mr. 
Justice  MORGAN  that  the  failure  of  the 
plaintiff  to  deny  the  genuineness  and  dne  ex- 
ecution of  the  deed  and  mortgage  In  ques- 
tion Is  an  admission  of  the  authority  for 
their  executltm,  and  preclude  appellant  from 
urging  the  illegality  of  the  meeting  of  the 
board  of  directors  or  limitations  npon  the 
authority  of  Payne  as  trustee. 

I  concur  In  the  opinion  of  Chief  Justice 
BUIXIE  that^  even  If  the  authwlty  for  the  ex- 
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ecntlon  d  tbe  deed  and  mortgage  were  lad- 
ing In  the  first  Instance,  tbe  plslntlff  is  es- 
topped from  questioning  the  autbority,  for 
ttae  reason  ttiat  it  cannot  be  bdd  t^t  re- 
spondent Blackman  did  not  forego  snbstau' 
tlal  rights  bj  Oxb  acceptance  of  the  note  and 
mortgage. 


JAIN  et  al.  T.  PRIEST  et  nx. 

(Supreme  Court  of  Idaho.    Mardi  31.  1917.) 

1.  Habeas  Cosfus  «=>113(3)  —  Custodt  of 
Ohiuibbn— Right  op  Appeai/— Statute. 

The  Judgment  of  a  district  court  io  a  habeas 
corpus  proceeding  involvmg  tbe  cu8tx>dy  of  a 
diild  is  appealable. 

[Bd.  Note.— £\>r  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  104.] 

2.  Habeas  Corpus  ^=><16— Custody  of  Chll- 
DBBN — Retubn. 

The  Supreme  Court  is  authorized  to  make  a 
writ  of  habeas  corpus  issued  by  it  returnable 
before  any  district  court. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  If  58,  60,  80.] 

3.  Habeas  Corpus    «=>90(4)  —  Custody  or 
Childben— Evidence. 

Where  children  have  been  removed  from  the 
custody  of  their  parents  by  the  probata  court 
because  of  certain  faults  of  the  parents,  speci- 
fied in  the  findings  and  order  ot  the  court,  and 
the  question  as  to  whether  the  parents  have 
overcome  these  faults  and  permanently  reform- 
ed arises  in  a  subsequent  proceeding  by  which 
the  parents  attempt  to  regain  the  custody  of  che 
children,  the  material  evidence  is  evidence  as 
to  the  conduct  the  psrents  since  the  children 
were  taken  from  them,  and  the  exclusion  of  evi- 
dcuoe  of  their  conduct  before  that  time  on  the 
ground  of  immateriality  is  not  error. 

[£!d.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  S  84.] 

4.  Habeas  Cobpus  «=3ii3(12)— Aduission  ot 
Evidence— Habmlebb  Ebbob. 

Even  if  certain  testimony  of  a  ph7^«aan 
should  tfave .  been  excluded  on  the  ground  of 
privileged  communication,  still  the  admission 
of  it  is  not  reversible  error,  where  the  patient, 
who  was  also  a  witness,  testified  on  her  cross- 
examination  to  substantially  everything  to 
which  the  doctor  testified.  As  to  whether  the 
testimony  diould  have  been  admitted  over  the 
objection  of  appellant,  there  being  ■  nothing  in 
the  record  to  snow  that  the  witness  expressly 
coDseoted  that  tbe  testimpny  might  be  given, 
qutere. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  114.] 

6.  Guardian  and  Wabd  9=»2S  —  Tebmina- 
tion— poweb  op  dibtblot  coubt— statute. 
When  a  benevolent  or  diaritable  corpora- 
tion is  made  the  guardian  of  a  child  by  order 
of  the  probate  court  under  the  provisions  of  an 
act  of  the  Tenth  session,  approved  March  6, 
1009  (Sess.  Laws  1909,  p.  38),  the  probate 
court  has  tbe  same  control  over  sudi  corpora- 
tion as  guardian  as  over  any  other  guardian. 
Such  guardianship  may  be  terminated  by  said 
court  m  the  same  manner  in  which  any  other 
guardianship  may  be  terminated. 

_i.  Note.— For  other  cases,  see  Guardian  and 
Tard,  Cent  Dig.  H  7S-8SJ 

6.  GUABDIAN  AND  WaBD  ^b23  —  TEOnSA- 
TICK  OF  GUABDIANSUIF  —  FOWEB  OP  PbO- 

BATE  Court. 

While  such  corporation  may  volontarily 
resign  the  guardianship  or  apply  to  the  court 
for  ptirmissTon  to  surrender  the  children  to  the 


parents,  the  iQtimate  dedslon  as  to  whether 
the  guardianship  shall  be  terminated  or  tbe 
children  surrendered  to  tbe  parents  Is  with  the 
probate  court  in  each  case. 

W Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  i  77.] 

7.  GUABOIAN  AND  WaBD  4=»2&— MINOB  CHIXr- 

DBEN— Termination. 
Whenever  it  appears  to  the  probata  court  oa 
applicati(Hi  of  tbe  ward  or  (Miierwise  that  the 
guardianship  is  no  longer  necessary,  it  may  be 
terminate<t  Beasonable  notice  of  the  proceed- 
ings and  termination  ot  the  guardianship  should 
be  given  the  guardian. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  Sf  78-9S.] 

8.  GUABDIAN  AND  WaBD  €=326  —  NoTICB  — 
TEBMINATION—CoNarBUCTION  OF  OrDEB. 

That  certain  order  made  by  the  probate 
court  for  Shoshone  county  is  this  cose  on  Oc- 
tober 2,  1915,  has  the  force  and  effect  of  an 
order  terminating  the  guardianship  of  the  Ida- 
ho Children's  Home  finding  and  Aid  Society. 
Under  the  facts  of  this  case  the  society  bad 
sufficient  notice  oi  the  proceedings  to  be  bound 
by  such  order. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  §8  7&-98.] 

0.  Adoption  «=»7— Consent  to  Adoptiok— 

Guabdians. 
Such  benevolent  or  charitable  corporation, 
as  guardian  of  minor  children,  has  no  authority 
to  consent  to  their  adontiou  when  the  children 
are  not  surrendered  to  It  by  the  parents,  but 
are  committed  to  it-  as  guardian  by  the  probate 
court  in  a  proceeding  by  which  they  are  taken 
from  the  parents  without  tbtir  fxmsent. 

[Ed.  Note.— Fbr  other  cassa,  aes  Adoption, 
Cent  Dig.  SI  7-10.] 

10.  Adoption  «s»7  —  Childkek  —  Pown  or 

Pbobate  Court. 
Under  section'  270S,  Bev.  Codes,  a  probate 
judge  is  not  authorised  to  make  an  order  of 
adoption  ot  children  without  the  consent  ctf  their 
parents,  on  the  ground  that  such  parents  bave 
been  judicially  deprived  of  their  children  on  ac- 
count of  negiect  unless  it  appears  in  the  reo 
ord  before  such  judge  that  sudi  is  a  fact 

[Ed.  Note.— For  other  casea,  see  Adoption, 
Cent  Dig.  K  7-10.] 

11.  Adoption  ^x>7  —  Qhilobbm  —  Powkb  or 

Pbobate  Coubt^-Consemt  of  Parents. 
A  probate  judge  is  not  authorized  to  make 
an  order  of  adopUon  at  children  without  the 
consent  of  the  parents  on  the  ground  that  the 
parents  bave  been  jadidally  deprived  of  the 
custody  of  their  children  on  account  neglect 
unless  it  appears  In  the  record  before  him  that 
tbe  parents  have  been  permanently  and  abetdute- 
ly  deprived  of  such  custody  by  a  final  and  un- 
conditional judgment  of  a  court  An  order  of 
a  probate  court  temporarily  depriving  tbe  par- 
ents of  the  custody  of  their  cbildren,  but  grant- 
ing them  an  opportunity  to  reclaim  the  chil- 
dren upon  a  pr^er  showing  of  reform,  is  not 
such  a  judgment  as  dispenses  with  the  neces- 
sity for  tbe  consent  of  ttie  parents  to  an  adop- 
tion proceeding. 

[Ed.  Note.— For  other  eaaes,  see  Adoption, 
Cent  Dig.  §S  7-10.] 

12.  Adoption  «=>7— Children— Co  is- sknt  or 
Pabents— Obdeb  op  Pbobatk  Coubt. 

That  certain  order  of  tbe  probate  conrt 
Shonshone  county  in  this*  case  made  on  October 
2,  1015,  by  which  the  children  of  appellants 
were  rcmuved  from  their  custody  and  commit- 
ted to  tbe  custody  of  tbe  Idaho  Children's  Home 
Finding  and  Aid  Society  as  guardian,  does  not 
permanently  and  absolutely  deprive  the  parents 
of  the  custody  of  their  children,  and  ia  not  such 
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a  final  and  nncondltloiial  judgment  ai  dlapeoM 
with  the  necessity  ot  the  cansent  <d  the  g«raBta 

to  adoption  proceedingB. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  St  T-10.] 

13.  QCXSE. 

As  to  whstber  tbe  paMBta  mnst  la  all  cases 
be  notified  of  adcvtton  proeeedlags  ia  wdar  to 
make  the  same  Slndlng  apoa  them.  qonn. 

14.  Gttabduh  aitd  Wabd  «s»4  —  Btaaa  or 

The  parents  minor  .childiren,  being  them- 
selves competent  to  transact  thetr  own  business, 
and  not  otherwise  onsoitable,  are  entitled,  to 
the  guaidianship  and  custody  of  said  children. 
Rev.  Codes,  |  5774. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cfent.  Dig.      4,  5.] 

IC^Habkab  Corpus  «=9ll3(12)— Oustodt  of 

dtltDBEN— BgTUBN  to  PabENTB— EvIDENCB. 
mere  being  a  snbstantial  conflict  in  the 
evidence  as  to  whether  the  parents  have  reform- 
ed and  are  now  suitable  persons  to  have  the 
custody  of  their  minor  diiraren,  the  findings  of 
the  district  court  In  favor  of  the  appellants  on 
that  pcdnt  will  not  be  disturbed  by  diis  court 
on  appeal 

[£d.  Note.— For  othex  oues,  see  Habeu  Ood' 
pus,  Cent  Dig.  {  114.] 

Appeal  fro&  District  Ooort,  ShoetUMie 
Ooontr;  WUUam  W.  Woods,  Jtidge. 

Petltloa  for  babeas  corpus  .by  WlUlam 
Priest  and  wife  against  Charles  Jain  and 
Jeside  Jain,  bis  wife,  and  petltloa  for  babeas 
corpus  bj  tbe  same  petltlcuers  against  W.  B. 
Tipton  and  NelUe  Tipton,  his  wife,  to  deter^ 
mine  tbe  costody  ot  petitioners'  minor  cbU- 
drw.  PetitioDs  consfdidated,  and  children  re- 
turned to  petitioners,  and  from  sucli  order 
and  Judgment,  defra^ants  appeal.  Affirmed. 

John  Nesbit,  of  Moscow,  for  appellants. 
Veafberatraw  ft  Fox,  of  Wallace,  for  respond* 
snts. 

McOARTHT,  District  Judge.  This  case  In- 
volves the  guestlffl]  of  the  right  to  tbe  cus- 
tody of  Ruth  Priest  and  William  Priest,  the 
minor  children  of  William  Priest  and  Marie 
Priest,  tbe  respondents.  The  ai^llants  W. 
EL  Tlptm  and  NelUe  Tipton  claim  right  to 
tbe  custody  of  Ruth  Priest,  and  the  app^- 
lanta  Charles  Jain  and  Jessie  Jain  claim 
right  to  tbe  custody  of  William  Priest  Two 
petitions  for  writs  of  habeas  corpus  were 
filed  in  the  Supreme  Court  by  the  parents, 
one  alleging  that  Hutb  Priest  is  unlawfully 
detained  by  Mr.  and  Mrs.  Tipton,  and  tbe 
otber  alleging  that  WlUlam  Priest  is  unlaw* 
fnlly  detained  by  Mr.  and  Mrs.  Jain.  A  writ 
was  issued  In  each  case  and  made  returnable 
In  the  district  court  of  tbe  First  judicial  dis- 
trict, before  Hon.  WllUam  W.  Woods,  dis- 
trict Judge.  'She  two  cases  were  consolidat- 
ed for  trial,  and  tbe  district  court  ordered 
tbe  children  returned  to  their  parents.  From 
that  order  and  Judgment  of  tbe  district  court 
an  appeal  is  prosecuted  to  tbis  court  by  Mr. 
and  Mrs.  Tipton  and  Mr.  and  Mrs.  Jain. 

In  September,  1914,  a  petition  was  filed  in 
tbe  probate  court  for  Shoahone  county  al- 


iasing' that  the  anteUaata  woe  not  pnqjwr 
penooa  to  bave  tba  can  and  custody  of  said 
minor  ehildm,  end  praying  that  a  dtatton 
be  Issned  by  aaid  court  to  appellants  Teqnir- 
tng  than  to  sbew  cause  why  said  children 
■boald  not  be  ranored  from  their  custody 
and  control  and  snrvendned  to  tbe  Idabo 
GhUdrai's  Home  Finding  and  Aid  Society 
and  treated  as  wards  ot  tbe  court.  A  bear^ 
ing  was  bad.  The  court  ftnmd  that  tho  ap* 
pcdlants  were  at  tbat  time  naflt  and  Improp- 
er persons  to  have  tbe  emitrol  and  custody 
of  tbe  said  ddldroi,  and  adjudged  tbat  the 
said  children  should  be  ranored  from  the 
custody  and  contnA  of  the  appellants  and 
surrendered  to  the  Idabo  (^Idren's  Home 
Finding  and  Aid  Society,  to  be  treated  as 
wards  of  tibe  court  Tbe  Idaho  Children's 
Home  Finding  and  Aid  Bodety  will  hereaft- 
er be  referred  to  In  this  opinion  as  the  so- 
ciety. The  diUdren  were  taken  to  the  branch 
home  of  tbe  society  at  Lewiston,  Idaba  Tbe 
probate  Judge,  the  aj^lants,  tlie  recffesenta- 
tlve  of  the  aodety  at  Iiewlstmi,  andereryone 
else  concerned  understood  that  the  order  was 
not  a  final  wder,  pennaii«itly  depriving  the 
parents  ot  the  custody  of  the  children,  but 
merely  an  order  temporarily  depriving  them 
of  sndk  custody  until  ancb  time  as  th^ 
should  reform  and  convince  flie  court  that 
tb^  were  again  entitled  to  the  dilldren. 

On  October  2,  1916,  the  probate  Judge,  up- 
on petition  of  the  parents,  found  that  th^ 
had  reformed  and  were  pn^ter  it&emoa  to 
bare  the  Care  and  custody  of  their  children, 
and  made  a  written  ordsar  to  the  ^ect  that  the 
cbiidten  sliould  be  remored  tma  the  msfeody 
of  tbe  society  and  returned  to  tbe  paraita 
On  the  same  day  he  wrote  a  letter  to  the  rep- 
resentative of  the  society  at.  Lewlsttm^  in- 
cloi^ng  a  copy  of  tbe  order.  Tbe  represeata- 
tive  at  first  acguiesced  in  this  action,  as 
shown  by  his  letter  of  October  4tfa.  EEavlng 
later  beard  some  disquieting  rumors  concern- 
ing the  parents,  the  probate  judge  on  Octo- 
ber 7th  sent  a  telegram  to  the  representative 
telling  him  to  bold  the  children ;  that  otber 
developments  made  It  necessary  to  revoke 
the  order  for  their  return. 

On  October  11th  the  society,  through  its 
state  Buperint^dent,  consented  to  tbe  adop- 
tion of  Ruth  Priest  by  Mr.  and  Mrs.  Tipton 
find  of  William  Priest  by  Mr.  and  Mrs.  Jain. 
On  October  15th  adoption  proceedings  were 
had  In  the  probate  court  for  Latah  county 
by  which  the  Tiptons  adopted  Ruth  Priest 
and  tbe  Jains  adopted  William.  The  Jains 
and  Tiptons  were  reaidmts  of  Latah  county. 
By  permission  of  tbe  society,  Ruth  had  been 
Uving  with  tbe  Tiptoos  and  WlUlam  bad 
been  living  wttb  the  Jains  for  some  months 
IHrior  to  the  adoption.  On  October  lltb  tbe 
probate  judge,  boving  satisfied  himself  that 
tbe  rumors  about  tbe  parents  were  unfound- 
ed, wrote  the  representative  qf  the  society 
stating  Iq  effect  that  after  lavestigation  be 
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had  de<^ded  the  diUdren  should  be  retorned 
to  the  parents,  and  directed  that  arrange- 
ments be  made  for  that  purpose^  The  society 
replied  that  the  children  bad  been  adopted, 
and  that  It  no  longer  had  control  over  them. 
Thereafter  the  par^ts  sued  01^  writs  oC 
habeas  corpna,  resulting  In  the  inoceedlngs 
above  mentioned. 

[1]  The  first  Question  which  ariaea  in  tlilB 
caae  is  whetha  a  Judgmmt  of  a  district 
ooort  in  a  liabeas  corpus  iMoceeding  InrolTlug 
the  custody  of  a  child  is  appealable.  While 
the  question  Is  not  raised  by  either  of  l^e 
parties  to  the  action,  we  think  that  it  Is 
squarely  raised  by  the  proceedioga,  and  that 
It  is  the  duty  of  the  court  to  take  notice  of 
it  Section  4807,  Ker.  Godes,  as  amended  by 
chapter  lU,  Bess.  Laws  1911,  provides  that 
an  appeal  may  be  taken  to  the  Supreme 
Court  firom  a  final  Judgment  the  distrliA 
court  in  an  action  or  special  proceeding  com- 
menced in  the  court  in  wld<di  the  same  is 
rendered.  This  relates  only  to  dvU  actions 
or  special  proceedings  of  a  dvil  nator&  A 
proceeding  In  habeas  corpus  to  det«mine  tlie 
rii^t  to  tlie  custody  vt  a  <diild  is  a  proceed- 
ing of  a  dvll  nature,  and  more  eqiedally  €t 
an  equitable  nature.  Andrlno  Yates,  12 
Idaho,  618,  87  Pac  787;  Uarrison  t.  Harker, 
44.  Utah,  S41,  142  Pac.  716;  Telschek  r. 
Fritscb,  88  Tex.  Cr.  B.  48,  40  S.  W.  SS8; 
Ex  parte  Oalvin,  40  T^  Or.  B.  84,  48  S.  W. 
S18;  Hall  T.  Whipple  (Tex.  OIt.  App.)  145 
B.  W.  308-dia 

The  Judgment  or  order  of  the  court  Is  a 
final  Judgment  in  the  sense  that  by  it  the 
parties  to  the  action  are  concluded  as  to  the 
particular  issues  presented.  Bleakly  t. 
Smart,  74  Kan.  476,  87  Pac.  76,  11  Ann.  Oas. 
125;  Gormacli  t.  Marshall,  211  111.  519,  71 
N.  B.  1077,  67  U  R.  A.  787,  1  Ann.  Gas.  266; 
Hall  v.  Whipple,  supra ;  Clifford  v.  Williams, 
37  Wash.  460,  70  Pac.  1001 ;  In  re  Hamilton, 
m  Kan.  754,  71  Pac.  817.  We  are  of  the 
opinion  that  the  Judgment  of  the  court  in 
such  a  proceeding  is  a  final  Judgment  within 
the  purview  of  our  statute  relating  to  ap- 
peals. 

We  conclude  that  an  appeal  lies  from  the 
Judgment  of  the  district  court  In  such  a  pro- 
ceeding. Stewart  v.  Paul,  141  Ala.  616,  37 
South.  681 ;  Bleakley  r.  Smart,  supra ;  Hall 
r.  Whipple,  supra ;  State  v.  Baird  &  Torrey, 
19  N.  J.  Bq.  481 ;  Jamison  v.  Gilbert,  38  OkL 
751,  136  Pac.  342,  47  L.  R.  A.  (N.  S.)  USS; 
and  other  cases  dted  above: 

The  court  Is  not  called  upon  to  decide  and 
does  not  decide  whether  an  appeal  will  lie 
to  this  court  from  the  final  Judgment  of  the 
district  court  in  the  ordinary  habeas  corpus 
proceeding  Involving  the  legality  of  the  Im- 
prisonment of  a  party  by  virtue  of  the  com- 
mitment of  a  court. 

The  speclflcationB  of  error,  so  called,  are 
very  goieral,  and  this  court  feels  It  Is  called 
upon  to  specifically  notice  only  thoae  pointe 
which  counsel  lias  attempted  to  sox^wt  hiy 


argummt  or  citation  of  authorities  In  tlie 
hri^  or  on  the  argument. 

[2]  It  is  contended  that  the  district  court 
of  the  first  Judicial  district  bad  no  Jurisdic- 
tion, and  that  the  case  should  have  l>een  soit 
to  the  district  court  for  Latali  coQidy,  In 
whldi  county  the  children  were  residing. 
Under  sections  8816  and  8S42,  Rev.  Cndea, 
the  Supreme  Gonrt  had  the  authority  to  make 
the  writ  returnable  before  any  district  court, 
and  In  this  case  It  made  It  returnable  before 
the  district  court,  where  a  hearing  could  be 
had  with  the  greatest  d^ree  of  coovenlenee 
to  the  witnesses. 

[8]  It  Is  contended  that  the  court  erred  in 
refusing  to  permit  the  Introduction  of  testi- 
mony relative  to  the  conduct  of  William  and 
Bfarie  Prirat  prior  to  Oie  time  that  the  chil- 
dren  were  removed  from  them.  Sodi  testi- 
mony was  offered  for  the  purpose  of  showing 
the  extent  to  whldi  the  parents  were  addictr 
ed  to  the  use  of  intoxicating  Uquinr  and  <^ier 
bad  habits,  as  tending  to  show  whether  or 
not  it  would  be  prasible  for  them  to  have 
reformed  as  claimed.  The  principal  question 
of  fact  in  the  case  Is  whethdr  they  had  re- 
formed. The  findings  and  order  of  the  pro- 
bate court  stand  as  evldenoe  against  the  par- 
cuts,  and  the  burden  was  upon  than  to  show 
that  they  had  corrected  the  serious  faults  set 
forth  In  said  findings.  The  order  of  the  pro- 
bate court  could  not  be  collaterally  attadud 
by  ^ther  party  to  tills  proceeding.  It  <toea 
not  seem,  however,  that  admitting  sudb  testi- 
mony for  the  purpose  stated  would  have  had 
the  effect  of  making  a  collateral  attadc  upon 
said  order.  However,  the  prindpal  questl<m 
being  whether  the  parents  had  reformed,  it 
seems  that  the  material  evidence  upon  the 
point  is  evld^ce  as  to  their  conduct  since  the 
children  were  taken  from  them.  From  the 
record  in  this  case  we  do  not  think  that  tee- 
timony  as  to  their  ccmduct  before  that  time 
was  sufitdently  material  to  require  that  it 
be  admitted.  The  rejection  of  such  testimony 
was  therefore  Justified  on  the  ground  of  ito 
immateriality. 

The  alleged  wor  in  permitting  witnesses 
to  testify  relative  to  what  happened  In  the 
proceeding  In  the  probate  court  of  lAtah 
county  at  the  time  of  the  alleged  adoption  of 
the  children  la  not  material,  because  this 
court  does  not  think  that  the  mere  fact  that 
the  dbll^en  and  parties  were  not  examined 
separately,  if  it  be  a  fact,  would  of  itsdf  in- 
validate the  proceedings. 

[4]  No  objection  to  the  tepitimony  of  Dr. 
Dettman  on  the  ground  of  privileged  com- 
munication was  made  in  the  trial  court,  and 
that  point  cannot  be  raised  for  the  first  time 
in  tills  court  We  do  not  consider  it  neces- 
sary to  pass  upon  the  question  as  to  whether 
or  not  the  testimony  of  Dr.  Undsey  should 
have  beoi  admitted,  for  the  reason  that  he 
testified  (mly  in  regard  to  Mrs.  Blla  XUvers. 
and  she  heratlf  on  croBs^amlnation  admit* 
ted  practically  everything  to  which  the  doe- 
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tor  testtfled,  ihe  atatlng  that  abe  had  been  a 
slare  to  the  morphlDe  haMt  for  2d  years  and 

6  monOis.  Ui  rlew  ctf  thl9  fiust  the  admiaalMi 
ot  the  doctor's  toatlmoiir.  even  tf  enoDeoiu^ 
could  not  be  prejudicial  or  lerendble  error. 

Meet  of  the  otber  points  raised  by  anptit- 
lants  relate  to  the  question  of  the  validity  and 
effect  of  the  several  proeeedlncB  had  in  the 
pnAieteconrtf.to  wit:  First,  the  oilglsal  pro* 
ceedlac  by  which  the  chlldm  were  taken 
from  their  paraits  and  committed  to  the  cos- 
tody  of  the  ChUdxen's  Home  Finding  and  Aid 
Society  by  order  of  the  ^bate  oonrt  for 
Shosbone  coonty;  second,  the  order  of  the 
probate  oonrt  for  Kiodiooe  county  by  wblch 
the  guardianship  of  the  sodety  was  revoked 
and  the  children  were  ordered  retomed  to 
th^  parents;  third,  the  ordn  of  adoption 
of  the  probate  court  for  Latah  county. 

[1-7]  We  will  first  consldw  tba  ioroe  and 
^ect  of  the  order  committing  the  children 
to  the  custody  of  the  sodety.  It  is  ordered 
by  the  court  that  the  said  children  be  re- 
moved from  the  custody  and  control  of  their 
parents  and  surrendered  to  the  sodety.  to  be 
treated  as  wards  of  ibe  court  By  using  the 
words  "wards  of  the  court"  It  would  seem 
that  the  probate  court  intended  to  retain 
some  control  over  the  children.  The  probate 
courts  hare  Jurisdlcticm  in  guardianship  mat- 
ters. Const  art  5,  i  21.  For  this  purpose 
they  are  courts  of  general  jarisdlctl<m.  In 
re  Arva  and  Elmer  Brady.  10  Idaho,  366,  TU 
Pac.  75;  Ex  parte  Sharp,  16  Idaho,  120,  06 
Pac.  563,  18  L.  B.  A.  (N.  S.)  886.  The  Legis- 
lature has  no  power  to  deprive  the  Judicial 
department  of  any  power  or  jurisdiction 
which  rightly  pertains  to  It  as  a  co-ordinate 
branch  of  the  government  ConsL  art.  ff,  I 
13.  By  the  order  of  the  probate  court  which 
was  made  pni;suant  to  the  provisions  of  seo- 
tlOD  2,  Seea  Laws  190A,  pp.  39,  40,  and  41, 
tbe  sodety  was  made  the  guardian  <tf  the 
<dilldren.  By  virtoe  of  Its  general  jnrisdlo- 
timi  the  probate  court  had  the  same  control 
over  Qie  sodety  as  gnardlan  as  It  would  have 
ow  any  other  gnardlan,  and  this  power  was 
one  which  the  L^cialatore  could  not  take 
from  the  court  In  the  latter  part  of  said 
sectkm  2  It  1*  i»rovided  that  the  sodet?  shall 
ocmtlnne  to  be  tbe  guardian  during  the  ml* 
Dority  of  the  children,  unless  the  guardian* 
Bblp  Is  canceled  by  tba  board  of  dlreetora  of 
tbe  society.  Said  provlsloa  cannot  have  tte 
eAect  of  d«pzlvlDg  tbe  probate  court  oC  Its 
control  over  the  society  as  guardian,  because 
to  give  it  sodi  effect  would  be  to  invade  the 
jniMletloiL  at  tbe  probate  court  In  violation 
of  tbe  OonstltutloSL 

SecUon  S  of  said  act  on  pass  41  provides 
that  tbe  parmts  may  petition  the  board  of 
directors  at  tbe  society,  asking  that  the  difi- 
dren  be  returned  to  them  on  the  ground  that 
they  have  reformed,  or  are  In  condition  to 
prop^y  care-  for  die  diUdren,  abd-  ft  the 
board^  after  an  investlsatimi.  deem  it  for  tbe 
beat  Inteieats  of  tile  diild.  It  may  be  retuz«' 


ed  to  Us  paimts,  and  tbe  guardianship  of 
tbe  society  shall  terminate*  and  the  parents 
shall  resume  fibelr  natural  relationship  to 
sucb  diUd.  Such  provision  cannot  have  tbe 
effect  of  vesting  Jurisdiction  to  decide  tbat 
the  child  shall  be  returned  to  its  parents  ex- 
duaively  in  tbe  board  of  directors  of  tbe  so- 
ciety and  at  depriving  the  ^bate  court  of 
Jurisdictlfm  to  decide  such  nuUter,  because 
to  give  it  sodL  tOact  would  again  be  an  un- 
CMMtltntlonal  Invaslnk  of  tbe  powws  and  Ju- 
risdiction of  the  probate  court  The  board 
of  directors  may  decide  for  the  society  wheth- 
er or  not  it  desires  to  voluntarily  resign  the 
gnardlansW^  or  to  xe^am  the  diildren  to 
tbeir  parents,  but  the  ultimate  decision  in 
each  ease  is  with  the  probate  court  The 
probate  court  had  the  same  control  over  the 
society  as  gnardlan  as  it  would  have  over 
any  other  guardian,  and  It  had  jurisdiction 
to  revoke  the  guardianship  ot  tbe  sodety 
and  return  the  dilldroi  to  tb^  parents,  If  a 
proper  showing  were  made. 

Under  eectitm  6822*  Bev.  Ciodes,  a  gnardlan 
of  any  person  may  be  dlsdiarged  by  the  pro- 
bate oonrt  when  It  appears  Co  tbe  oonrt,  on 
the  application  of  the  ward,  or  otherwise, 
that  the  guardianship  Is  no  longer  neces- 
sary. Under  this  provision  the  inobate  court 
had  authority  to  dlsdiarge  the  sodety  as 
guardian  of  the  diildren  and  (Hrder  them  re- 
turned to  th^  parents  at  any  time  when  It 
speared  to  tbe  court  that  tbe  gnardlansb^ 
of  tbe  sodety  was  no  longer  necessary.  If 
the  parents  convinced  the'-probate  court  t^. 
a  proper'  showing,  that  they  bad  reformed' 
and  were  sultatde  persons  to  again  have  cus- 
tody of  their  children,  then  the  guardlansblp 
of  the  sodety  would  be  no  longer  necessary, 
and  the  court  could  and  should  dlscliarge  the 
society  and  return  the  children  to  their  par- 
ents. The  statute  does  not  expressly  provide 
for  any  notice  to  the  guardian  before  ter- 
!  minatlng  tbe  guardianship.  In  this  It  dUferg 
from  the  preceding  section  (6821,  Rev.  Codes), 
concerning  the  removal  of  a  guardian  on  the 
ground  of  being  incapable  or  unsuitable. 
That  section  provides  that  such  notice  shall 
be  glvra  to  the  guardian  as  the  court  may 
require.  We  think  that  the  nature  of  the 
proceeding  requires  a  reasonable  notice  to 
the  guardian  when  terminating  the  guard- 
ianship, even  tbouj^  it  Is  not  expressly  re- 
quired the  statute.  In  this  case  no  formal 
notice  was  glvwi  to  tbe  guardian.  However, 
it  appears  that  on  October  2, 1015,  upon  peti- 
tion of  the  parents,  and  after  investigation, 
tbft  probata  Judge  made  a  writtrai  order  to 
the  effect  that  the  diildren  be  removed  from 
tbe  custody  of  the  sodety  and  returned  to 
tbe  paremta.  He  wrote  a  letter  to  the  repre- 
sentative oC  the-  sodety  at  Lewlaton,  indoe- 
ing  a  ix9f  of  tbe<Hder,  and  telling  bim  tbat 
the  dblldrcn  should  be  returned  to  their  par* 
enta.  The  r^wesentstlve  at  flat  acquiesced 
in  this  action,  as  shown  by  his  letter  of  Oo- 
tobeiltb.  Having  later  heard  aoBM  dlaimiet* 


Digitized  by  Google 


868 


164  PAOinO 


BBPOBTBB 


(Idaho 


log  ruiDora  concerning  the  parents,  the  pro- 
hate  judge  sent  a  telegram  cm  October  Tth 
to  the  TCfR^sentatlve  tiling  him  to  hold  the 
children;  that  other  deTd<q^ment8  made  it 
necessarj-  to  revoke  Oie  order  for  theb-  re* 
turn.  Without  waiting  to  hear  farther  from 
the  probate  judge  the  society  consented  to 
the  adoption  at  the  chUdrm.  and,  instead  of 
hoSdlng  th^,  as  the  tcdegram  directed,  the 
adoption  prooeedlngs  were  allowed  to  take 
place.  On  October  11th  13ie  probate  judge 
again  wrote  the  rcprraentative  of  tiie  so- 
ciety, telling  him  that  after  inveeUgatl<m 
be  had  found  the  rmnors  about  the  parents 
to  be  unfounded,  that  he  had  decided  the 
children  should  be  returned  to  their  parent-s, 
and  that  arrangements  should  be  made  to 
that  end. 

[I]  The  order  of  October  2d  was  In  effect 
an  order  terminating  the  guardianship  and 
discharging  the  society  as  guardian.  There 
was  no  formal  hearing  of  the  matter.  No 
formal  notice  was  given  the  society.  How- 
ever, an  informal  notice  was  given,  and  its 
representative  at  Lewiston  was  apprised  of 
the  fact  that  the  probate  court  had  terminat- 
ed its  guardianship  and  the  reasons  for  such 
action.  Under  the  circumstances  we  think 
the  society  had  sufflclent  notice  of  the  order 
in  order  to  make  that  order  binding  upon  it. 
If  the  society  desired  to  be  heard  In  objec- 
tion to  the  petition  of  the  parents,  or  the  or- 
der of  the  court,  It  should  have  made  such 
objection  In  the  ijrobate  court  for  Shoshone 
county.  It  would  then  have  been  the  duty  of 
the  court  to  hear  such  objection.  Upon  re- 
ceipt of  the  telegram  on  the  7th,  the  society 
should  have  held  the  children  as  directed, 
Instead  of  putting  them  beyond  its  control. 

[8]  However,  the  society  is  not  a  party  to 
this  proceeding.  The  appellants  base  their 
right  to  the  custody  of  the  children  ujwn  the 
orders  of  ad<^tion  made  by  the  probate  court 
for  Latah  county.  Under  the  provisions  of  the 
»ct  of  1909  the  sodety  haa  authority  to  re- 
c^ve,  O(mtrol,,and  dispose  of  children  andei- 
18  when  the  father,  mother,  or  person  legal- 
ly entitled  to  act  as  their  guardian  shall  sur- 
render them  In  writing  to  the  society,  or 
when  the  person  legally  authorized  to  make 
such  surroider  Is  not  known,  and  a  notice  18 
published  in  a  newspaper.  When  a  child 
shall'  have  been  so  snrrenaered,  and  such 
child  shall  have  been  accepted  by  audi  socie- 
ty, then  (but  not  otherwise)  the  rights  of  its 
natural  phrents  or  of  the  guardian  of  its  per^ 
son  (If  any)  shall  cease,  and  such  corpot>atlon 
Shan  become  entitled  to  the  cnstody  of  sneh 
child,  and  shall  hare  antiiorlty  to  care  tor 
and  educate  sndk  child  or  place  It  temporari- 
ly or  pemumently  In  a  sidtable  home  In  bckHi 
manner-  aa  Aall  best  secure  Its  weURre. 
Sn^  oorporatlon  Bhall  havft  antftortty  when 
snch  cblld  bas  been  surrendered  to  it  to  ac- 
cordance With  any  of  the  prteedtng  provi- 
sions, and  It  Is  still  in  Its  control,  to  ooMifent 
to  Its  *d(qptl(m  imder  tlie  lavs  of  Idftha 


These  provlalonfl  are  all  In  section  1  ttf  the 
act.  In  eases  fuislng  nodo:  section  2,  ^irtiere 
a  diUd  Is  taken  from  the  parents  wltlioat 
tbtf  r  consent  on  the  ground  that  they  are 
not  proper  persons  to  have  custody  of  It,  the 
law  does  not  give  the  society  power  to  con- 
sent to  tb»  adoptlm  of  the  cblld,  nor  does  It 
provide  that  the  rights  vt  the  natural  parents 
idiall  cease.  In  sncfh  cases  taie  society  almply 
becmnes  the  guardian  ci  the  dlld.  subject  to 
the  control  of  the  probate  court  as  heretofbre 
explained.  In  the  preant  case  the  cUldrai 
were  not  surrendered  1^  the  parents,'  but 
were  ranoved  from  their  custody  by  the 
court  without  their  crnisent  '  The  case  tiiere- 
fore  comei^  not  within  section  1,  but  wltbln 
section  2.  The  society  consented  to  the  adop< 
tion  cf  the  eblldren ;  the  parents  did  not  con- 
sent,  and  in  fact  were  not  notified.  The 
Bd<9tlon  proceedings  cannot  t>e  uphdd  by 
virtue  of  any  of  the  prorlitons  of  tb»  law 
of  IMOl 

[II.  11]  13ke  app^lanfes  lUI  bade  nptm  the 
proTlsUnu  of  aectlon  3708,  Ber.  Codes,  In  re- 
lation to  ad<^>tton.  It  provides  that  a  legiti- 
mate diild  cannot  be  adopted  wlthoat  the 
consent  of  its  parents,  e»»pt  that  consent  Is 
not  necessary  from  a  father  or  mother  who 
has  been  judicially  derived  of  the  custody 
of  the  child  on  account  of  cru^^  or  neg- 
lect. It  Is  claimed  that  these  parents  had 
been  judicially  deprived  of  the  custody  of 
their  children  by  the  order  of  the  probate 
court  for  Shoshone  county  on  account  of  neg- 
lect, and  ~  that  therefore  they  were  not  en- 
titled to  notice  of  the  proceedings.  It  ap- 
pears from  the  proceeding  in  the  probate 
court  for  Latah  county  that  the  action  of  the 
court  was  based  npon  the  consent  of  the  so- 
ciety to  the  adoptl(Hi,  and  not  upon  any  al- 
legation or  proof  that  the  parents  had  been 
judicially  dcfHlved  of  the  custody  of  their 
children  on  account  of  neglect  In  order  to 
authorize  the  probate  court  to  make  an  or- 
der of  adoption  without  the  consent  of  the 
parents,  It  must  appear  in  the  record  before 
that  court  that  the  case  comes  within  some 
of  the  exertions  mentioned  In  the  statute. 
Thift,  we  thdnk,  is  a  jurisdictional  require- 
ment, and  must  be  complied  with  In  order 
to  make  the  order  valid.  No  such  ehowtng 
was  made  before  the  probate  court  In  this 
ease,  and  ttierefbre  the  order,  made  wttbont 
the  parent's  consent,  was  invalid.  Paraonn 
T.  Parsons.  JKO.  Wis,  76,  77  N.  W.  147,  70 
Am.  St  Bep.  884. 

fit,  13]  The  questkm  as  to  whether  the 
parents  of  a  dilld  must  in  an  cases  be  notl- 
fled  of  adoptloi  proceedtngs  Is  a  dUBeult 
one,  as  to  which  tM  atrthdritlea  do  not  agree. 
ObncetHng  Uuit  In  the  eases  muntleecd  In 
section  2709,  Bev.  Codes,  the  o«it»nt  oC  the 
parents  to  the  ed<^ion  la  not  neeesaary, 
there  la  still  a  question  a«  to  whether  Hwy 
riiould  not  be  notified  of  the  proeeedlngs  In 
onler  to  luive  an  (q)portunlty  to  show  ^rtieUi- 
er  or  not  their  consent  la  UBcesBary.  It  la 
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indeed  drastic  to  luOd  Oiat  the  nataral  par- 
ents may  be  pennanently  d^ttlved  of  ttuSx 
status  of  parentage  and  Its  acc^nnpanylnff 
rights  by  a  proceeding  of  which  they  have 
no  notice.  Some  authorities  seem  to  have 
gone  this  far;  some  have  refosed.  We  do 
not  pass  on  Uils  vexing  quesUon  for  the  rea- 
son that  It  is  not  neeeasazy  to  do  so  for 
the  pnrposes  of  this  cue.  Even  If  It  Aootd 
be  conceded  that  the  parents  were  not  en- 
titled to  notice  aX  ad^tlon  proceedings  In 
ease  they  had  previonsly  been  judicially  de- 
prived of  the  custody  ot  their  children  on 
aceonnt  of  neglect,  m  do  not  dilnk  that  this 
Is  such  a  ease.  When  the  statute  says  that 
tbe  consent  of  the  parents  Is  nnndoeaaary 
when  th^  have  been  Judicially  deprived  €t 
tbe  custody  of  their  chUdroi  on  account  of 
n^^ect,  we  construe  It  to  mean  eases  where 
tbey  have  been  finally  and  permanently  de- 
prived of  sDch  custody  by  a  final,  abaolnta^ 
and  nncondltlonal  Judgment  d  the  court. 
In  view  of  the  lac^uage  used  in  the  ord» 
of  the  probate  Judge  tor  Shoshone  county,  and 
nnder  an  the  fiicts  of  this  case,  we  do  not 
think  that  audi  order  waa  a  final  and  nnnm- 
dltlonal  judgment,  absolutely  and  permanent* 
ly  depriving  the  parents  of  the  custody  of 
tbdr  diUdr^  Ehc  parte  Uartln,  29  Idaho, 
716. 161  Pac.  578. 

Our  conclusion  is  that  the  probate  court 
of  lAtah  county  had  no  authority  to  make 
tbe  orders  of  adf^rtlon  without  notice  to  the 
parents  under  the  facts  of  this  case,  and 
that  the  orders  of  adoption  are  not  binding 
upon  the  parents. 

From  the  views  above  eqtressed  In  regard 
to  the  several  proceedings  in  the  probate 
court  tor  Shoshone  coonty  and  the  probate 
court  fbr  Latah  county,  It  follows  that  the 
l^al  rights  of  the  parties,  so  far  as  the 
costody  of  the  children  Is  concerned,  are  not 
finally  ccmcluded  by  any  of  said  proceedings. 

[14,11]  Sectlfm  5774,  Rev.  Codes,  provides 
tbat  eltiier  th»  father  or  mother  of  a  minor, 
being  themselves  respetitively.  competent  to 
transact  their  own  bustness.  and  not  other> 
wise  unsuitable,  most  be  entitled  to  the 
guardianship  of  the  minor.  This  section  Is 
construed  and  upheld  by  this  court  in  Re 
Ciochenm,  16  Idaho,  441,  101  Pac.  741,  8S 
164  P.-24 


If.  R.  A.  (N.  &)  868.  In  that  case  the  court, 
in  referring  to  its  former  dediton  in  Andrlno 
V.  Tates.  12  Idaho,  618,  87  Pac.  787,  makes 
it  dear  that  It  Is  only  where  the  legial  right 
of  the  parent  to  the  custody  of  the  child  is 
not  clear  that  the  <A1Id  can  be  cnnmltted  to 
tiw  onstody  of  another  on  the  ground  that  It 
will  be  better  cared  for  by  sutib  other.  If  the 
parent  fulfills  the  requirements  of  section 
6774,  he  Is  entitled  to  the  custody  <NC  his  fdiild, 
even  though  another  person  may  be  even 
more  au^Ua  to  bave  the  custody.  The  . 
rigbta  of  these  parents  not  b^g  affected  by 
the  <adera  of  adoptUm,  thay  are  entitled  to 
the  custody  of  the  children  if  the  evidence 
shows  that  they  are  now  competent  to  trans- 
act their  own  business,  and  not  othervtse 
ansultable.  Upon  these  questions  the  lower 
court  foond  In  fhvor  of  the  respondents. 
"It  is  the  settled  law  of  this  state  tbat  an  ap- 

f^ellate  court  wUI  not  disturb  the  fiudings  or 
udgmeut  of  the  trial  court  where  there  Is  a 
lubstantial  conflict  of  the  evidence.  Tliis  role 
applies  with  equal  force  in  actions  at  law  and 
suits  in  equity,  where  a  trial  Is  had  on  oral 
endeooe."  Smith  r.  Faris-Kesl  Ctmst.  Co.,  27 
Idaho,  407,  150  Pac.  26,  and  othsr  Idaho  deci- 
sions tiiere  cited. 

We  hold  this  nde  apirtles  to  a  habeas 
corpus  iwoGeedlng  of  a  civil  nature  to  deter^ 
mine  tbe  right  to  the  custody  of  children  as 
well  as  to  other  actions  at  law  or  suits  In 
equity.  Upon  the  question  as  to  whether 
these  parents  have  reformed  and  are  now 
proper  persons  to  have  the  custody  of  their 
ddldren  in  view  <rf*tlie  requirements  of  the 
statute,  Hun  is  a  substantial  conflict  in  the 
evidence,  and  therefore  the  findings  and  judg- 
ment of  tbe  trial  court  will  not  be  diaturtwd 
by  this  court. 

The  decision  of  the  district  court,  afilrmed 
by  this  court.  Is  to  the  effect  that  the  parents 
are  now  entitled  to  tbe  custody  ot  their 
dilldren.  The  parents  muat  understand  that 
their  right  to  maintain  sncSi  custody  in  the 
future  depends  upon  whether  they  continue 
to  conduct  themselves  in  such  a  way  as  to  de- 
serve it. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

BUDGE,  a  J.,  and  BICB^  concur. 


Digitized  by  Google 


370 


164  PACIFIC  RBSPORTmi 


<0r. 


MBTROPOLITAN   INVESTMENT   ft  IM- 
PROVEUBNT  00.  T.  SGHOUWniLaB 
«t  aL 

(Snpraue  Ooort  of  Oregoiy  April  10. 1917.) 

1.  Appui.  and  Ebrob  ^saSBSC!)— FiintiiTafl 
or  Fact— Equitt  Case. 

FiodiiiKB  fact  by  the  trial  court,  though 
sQpported  b7  flYideace,  are  not  comdusive,  but 
omj  periuasiTe,  on  appeal,  in  an  equity  caae, 
which  is  tried  anew  in  the  aiwellate  court. 

[Ed.  Note.— Fw  other  caaea,  aaa  ^peal  and 
Error.  Gent.  Dig.  f  3647.] 

2.  VtacVTSOS  «s»172(4)  —  SVTB  TO  BHJOnv 
Sals— BsQULARiTX  or  Attaohhbni>-Suk- 

HONS. 

Defeodants  in  a  suit  to  mjoin  an  execution 
sale,  in  whidi  to  BObstantiate  their  superior 
right  they  muat  show  a  valid  attachment,  mart 
plead  and  jfroYe  israance  ot  summons  in  the  ac- 
tion in  which  the  attachment  was  sued  out,  as 
under  I/.  O.  Ia  1  295,  such  writ  could  not  be 
legallj  Mcnred  till  summoM  had  isMied. 

[Bd.  Note.— For  other  cases,  mb  Execution, 
Cent  Dig;  H  68S-S32J 

D^iartinent  Na  2.  Ajjipeal  from  Clrcnlt 
Ooart,  Multnomah  Ooautr;  W.  N.  Gftteos, 
Judge. 

On  rehearing.  Denied. 

For  former  opinion,  see  168  Pac.  699. 

W.  B.  SMvely,  of  Portland,  tot  appellant 
Daniel  B.  Powers  and  W.  S.  Huffoid,  botta  of 
Portland,  for  respondents. 


HOOBE.  3.  [1]  In  a  petition  for  a  rehear- 
ing, It  la  maintained  that  an  error  was  com- 
mitted In  dlatnrblng  the  findings  of  fact  made 
bj  the  trial  court  The  transcript  does  not 
contain  a  copy  of  snch  findings  If  any  were 
made.  This  la  a  suit  in  equity  which  Is  tried 
anew  in  this  coart,  and  In  such  cases  find- 
ings made  by  the  lower  court  are  only  per* 
auaslTe.  Attoitlmi  la  called  to  the  rale  pre- 
vailing In  Qw  trial  (tf  actlona  at  law  on  ap- 
peal from  a  Jndgmoit  girai  upon  findings  of 
fact  made  by  the  lower  court  In  a  cause  tried 
without  the  Intervention  of  a  Jury.  In  such 
cases,  title  findings  ot  fact,  when  supported 
by  any  evldaice,  are  conclusive.  That  legal 
princU>le.  however,  has  no  application  to  the 
trial  of  an  appeal  fnm  a  decree  in  a  suit  in 
equity. 

[2]  The  pleadings  In  this  ault  nowhere  al- 
lege that  a  aunuuona  vbb  ever  Issued  In  the 
action  In  wbldt  the  attadunent  was  sued 
out  No  writ  of  that  kind  could  l^ally  have 
been  secured  tmtil  the  summoos  had  beoi  Is* 
sued.  O.  L.  1 296.  It  waa  Incumbent  upon 
the  d^endants,  in  order  to  substantiate  th^ 
superior  rl^t  to  the  real  prt^wrty  attach- 
ed, to  allege  and  prove  every  st^  leading  vp 
to  the  filing  of  the  certificate  of  attadmient ; 
but,  thej  having  £alted  in  the  particular 
mentioned,  we  adhere  to  oar  fbrmer  opiniML 

McBBn>B,  O.  J.,  and  BEAN  and  Uc- 
OAUANT,  JJ.,  concur. 


WABD  v.  JAMBS  et  aL 

(Supreme  Court  of  Oregon.    April  10,  IMT. 
On  Petition  for  Rehearins,  May  29,  1917.) 

1.  Vkndob  and  Pubchaseb  €=»118— Rescis- 
sion BI  PUBCHABEB— TeNDEB  OS  PtTBCHASB 

PaiCB. 

Under  an  agrccm—t  proridiac  for  a  dsed 

after  payment  of  purchase  price,  Die  pnrchasar 
cannot  rescind  and  recover  payments  thereon 
for  defects  in  vendor's  title,  where  be  has  not 
tendered  tx  paid  purdiase  price. 

[Ed.  Note<— other  cases,  see  Tendw  and 
Poichaaer,  Cent  Dig.  H  20i:^-20&] 

2.  TnrooB  aud  PrraoHASu  «a»214(Q— A»- 

SIONMSHT  BT  PUBCHASSa—STATUB  OW  YSIf- 
DOB. 

An  asBignment,  or  arrangement  for  an  as- 
dgnmeut  of  a  contract  for  the  purchase  of 
land,  does  not  change  status  of  vendor;  the 
assignee  standing  in  do  better  position  than  as- 
signor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  447,  448.] 

On  Petition  for  Rehearing. 

3.  Vbndob  and  Pubchasbb  «=9ll&— Besois- 
siON  BT  Pubchaseb— Default  in  Pathbit 

or  IirTBBBST. 

Undw  an  agreement  providtng  for  a  deed 

after  payment  <h  purchase  price,  the  purdiaser 
cannot  rescind  for  defects  in  vendor's  title, 
where,  after  allowing  purchaser  all  credits  to 
which  he  is  mtltled.  he  is  still  In  default  in 
payment  of  interest  at  the  time  vendor  brings 
suit  to  foreclose  the  ccmtract 

[EU.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  206-208.] 

4.  Vbndob  and  Pubchaseb  ^^IIS— Rasoia- 
BioN  BT  Ven DOB— Conditions  Pbbcbdbht. 

In  order  to  put  the  vendor  in  default  and 
claim  a  rescission  of  the  contract  the  purchaser 
must  be  ready  to  pay  the  entire  purchase  price, 
must  offer  so  to  do,  and  demand  a  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  »  205-206.] 

5.  Vendob  and  Pubchaseb  «=>112a.)  —  Rb- 

SCI88I0N— CaOUNDS—CteFECTS  IN  TltU. 
Under  a  ctmtract  providing  for  a  deed  aftw 
payment  of  purchase  price,  paj^ble  a  long  time 
subsequent  to  date  of  contract  a  defect  in  ven- 
dor's title  does  not  call  for  resdsrion,  prorided 
sale  is  In  good  hlth.  and  vendor  has  not  by 
some  afllrmatlve  act  put  It  oat  of  his  power  to 
perform;  it  being  sufficient  that  be  have  title 
when  purchaser  has  a  right  to  a  deed. 

[Ed.  Note.— For  other  cases,  see  Vendw  and 
Purchaser,  Cent.  Dig.  {{  189,  200.] 

9.  Vendob  and  PuBCHAfiKa  ^=>2»9(2)— Stbiot 
EVtBECLosuBB— "Good  Comhebcui:.  Titu"— 
Necebsftt. 
Although  contract  did  not  require  delivery  of 
a  good  and  sufficient  deed  free  fnnn  all  1^^ 
incumbrances  until  payment  (rf  purchase  price, 
vendor  must  where  he  seeks  a  strict  fWreclosure, 
reguinng  purchaser  to  pay  witiiin  a  limited  time 
s  urge  sum  of  money  due  on  purchase  price,  or 
lose  bis  interest  In  ^ropertjr,  be  able  to  furnish 
a  good  commercial  title,  a  title  such  as  attorney 
tbr  purchaser  should  advise  his  client  to  accept. 

[lid.  Note.— F<»:  other  cases,  see  Vendor  and 
Purchaser,  Omt  Dig.  }  838.] 

7.  Vbndob  and  Pubchaseb  «s»ll4— Sbscib- 
sioN  BT  Pubchaseb— Failube  to  Fubnish 
Abbtbact— Estoppel. 
Granting  that  contract  should  be  reformed, 
so  as  to  require  vendor  to  furnish  an  abstract  of 
title,  purdiaser,  who  purchased  an  absdsct  and 
made  payment  on  purchase  price  after  vendor's 
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alleged  faOure,  was  not  entitied  to  rescind  for 
vendor's  failure  to  furnish  an  abstracL 

[Ed.  Note.— For  otiter  caseB.  see  Vendor  and 
Parcbaser,  Gent.  Dig.  S§  202-^.] 

Department  2.  Appeal  from  Circuit  Court. 
Lane  County;  J.  W.  Hamilton,  Judge. 

Suit  tj  George  D.  ^ard  against  W.  F. 
James,  Francis  EL  James,  and  others.  From 
a  decree  In  faror  of  Francis  E).  JanieB,  platn- 
tll[  appeals.  Dfamlsaed  without  prejudice, 
on  rdiearing. 

Thla  la  a  salt  to  fondoae  a  oimtract  fw 
ibe  sale  of  land,  sought  to  be  rescinded  by 
the  defendants.  From  a  decree  In  fliTor  of 
d^endant  Francis  E.  James  rescinding  the 
contract  and  for  $3,245.66,  partial  payments 
made  and  damages,  plaintiff  appeals. 

On  April  14,  1913,  ^UOntlff,  Qeorgb  D. 
Ward,  and  defendant  W.  F.  James  wtered 
Into  a  ccmtract  for  the  sale  by  the  fbnner 
and  the  ptnrehase  the  latter  ot  a  farm  In 
Lane  county,  consisting  of  640  acres,  for 
$18,000.  to  be  paid  In  tlie  following  manner: 
$7,000  upon  delivery  of  the  contract  and  $11,- 
UOO  on  or  b«Fore  10  years  from  that  date, 
with  interest  at  7  per  cent  per  annum  pay- 
able annually.  Defendant  W.  F.  James  was 
to  pay  the  taxes  on  the  land.  A  farm  in 
South  Dakota  was  conveyed  to  idaintiff  tot 
$6,000,  and  the  sum  of  $1,000  In  cash  was 
paid  by  the  Jameses,  who  entered  Into  pos* 
session  of  the  premises.  The  contract,  inter 
alia,  provided  as  follows: 

*Vniat  the  said  party  of  the  first  part  (Ward) 
hereby  agrees  and  binds  himself  and  his  heirs 
that  in  case  the  aforesaid  sum  of  eighteen  thou- 
sand ($18,000.00)  dollars,  with  the  interest,  shall 
be  fully  paid,  at  the  times  and  in  the  manner 
above  specified,  he  will  on  demand  thereafter 
cause  to  be  executed  and  delivered  to  the  said 
party  oi  the  second  part  (James),,  or  his  legal 
representativea,  a  good  and  sufficient  deed  in  fee 
simple  of  the  premises  above  described,  free  of 
all  legal  incumbrances  except  the  taxes  herein 
agreed  to  be  paid  by  the  party  of  the  second 
part.  And  it  is  agreed  that,  if  the  party  of  the 
second  part  shall  fail  to  make  an;  of  the  said 
payments  at  the  time  and  in  the  manner  above 
specified,  this  agreement  shall  henceforth  lie  ut- 
terly void,  and  all  payments  thereon  forfeited, 
or  said  puty  of  the  first  part  may  foreclose  this 
contract  for  the  amount  due  thereon,  together 
with  costs  and  attorney  fees,  second  party  to 
have  possession  of  said  premises  from  May  1, 
1913,  free  of  charge  so  long  as  be  complies  with 
the  temu  of  this  agreement." 

Some  live  stock  and  personal  property  val- 
ued at  $2,000  were  transferred  with  the  place 
which  are  not  mentioned  in  the  written  agree- 
ment. On  February  27,  1014,  the  defendants 
James  entered  into  negotiations  with  the 
defendants  Rlcltman  for  the  transfer  of  the 
forme's  interest  In  the  prc^rty  and  for  the 
assignment  of  the  contract  of  sale  which  as- 
aignment  was  executed  and  recorded.  The 
Rlckmans  entered  into  possession  pf  the 
premises  and  remained  there  until  after  Jthis 
suit  was  b^un.  On  August  26,  1914.  plain- 
tiff commenced  this  suit  for  a  strict  foreclo- 
sure of  the  contract  of  sale,  alleging  that 
there  was  due  and  unpaid  $952.26,  interest, 
and  $12S^,  taxes  on  the  land,  which  plaintiff 

was  oomp^led  to  pay.    The  Jnmnans  KXh 
• 


swered  and  asserted  that  the  nmtract  was 
made  by  W.  F.  James  as  agent  for  Mrs. 
Francis  B.  James  and  asked  to  have  the 
same  reformed  in  this  respect,  which  was  al- 
lowed. All  the  defendants  defended  upon 
the  ground  that  there  were  defects  and  Ir- 
reguIaritieB  in  Ward's  title  to  tlie  land  and 
the  Jameses  asked  to  have  the  ooiUract  r^ 
sdnded  for  that  reason. 

J.  M.  Williams  and  O.  H.  Foster,  botti  of 
Eugene  (Williams  ft  Bean,  Jesse  G.  Wells 
and  Foster  &  Hamilton,  all  of  Eugene,  on 
the  brief),  for  appellant  C  A.  Hardy,  of 
Bogene  (ThMnpson  A  Hardy,  of  Bugene,  on 
the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  contended  by  the  plaintiff's  counsel 
that  the  time  for  Ward  to  furnish  a  good  ti- 
tle and  convey  the  land  to  the  Jameses  or 
their  assigns  has  pot  arrived,  and  that  the 
vendor  ia  not  in  default  in  the  premises,  and 
therefore  the  contract  of  sale  cannot  be  re- 
scinded. The  stipnlation  of  the  agreement  of 
sale  provides  for  a  deed  of  conveyance  to  be 
made  by  Wand  after  the  payment  of  the  pur- 
chaae  price  is  completed.  It  appears  that  the 
consideration  for  the  deed  has  not  been  paid 
nor  tendered  to  Ward.  In  order  to  put  Ward, 
the  vendor.  In  d^nlt,  such  payment,  or  a 
valid  tender  thereof,  must  be  made  to  him  ac- 
cording to  the  agreement  of  sale 

[2]  The  assignment,  or  an  arrai^ment  for 
an  assignment,  of  the  contract  by  the  Jameses 
to  the  Rlckmans,  did  not  change  the  status  of 
the  vendor.  The  Ridanans  would  stand  In  no 
better  position  than  the  Jameses  did  prior  to 
such  deaL  Neither  of  the  defendants  is  en- 
titled to  make  the  defense  that  there  are  de- 
fects in  Ward's  title  and  the  Jameses  are  not 
entitled  to  rescind  the  contract  of  sale. 

It  is  sufficient  if  the  vendor  have  good 
title  when .  the  vendee  by  payment  or  ten- 
der of  the  purchase  money  idaces  himself 
in  a  position  to  demand  title,  where  the  ven- 
dee Is  in  possession  and  there  Is  no  fraud. 
Waterman  on  Specific  Performance,  1 420.  In 
actions  by  the  vrador  for  the  purchase  money 
before  Ihe  time  when  he  Is  required  by  the 
contract  to  pass  the  title,  the  purchaser  can- 
not defend  on  the  ground  that  the  title  is 
defective,  since  the  vendor  may  acquire  title 
before  the  specified  time.  It  Is  sufficient  If 
he  has  a  good  title  at  the  time  when  the  con- 
veyance is  to  be  made,  and  the  objection  that 
he  had  none  when  the  contract  was  made  will 
be  unavailing.  A  purchaser  In  possession  is 
estopped  from  denying  the  title  of  the  vendor. 
The  vendor  and  vendee  stand  In  the  relation 
of  landlord  and  tenant  Frink  v.  Thomas,  20 
Or.  265,  273,  26  Pac.  717,  32  L.  R.  A.  230; 
Maupin  on  Marketable  Title  to  Real  Estate,  | 
308.  p.  741;  39  Cyc  p.  1574,  p.  1614;  Ger- 
valse  V.  Broc^ins.  156  Cal.  103,  103  Pac.  320. 
There  can  be  no  rescission  and  recovery  of 
purchase  price  by  the  purchaser  where  the 
vendor  Is  able  and  .willing  to  perform  within 
the  time  limited  by  the  contract  of  sale.  39 
Cyc200&  If  the  vendor  fau  to  funilah  good 
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title  at  the  time  fixed  for  performance,  the 
purchaser  may  maintain  an  action  to  recover 
the  price  paid.  39  Cyc.  2008,  note;  Eggers 
V.  BuBch,  54  lU.  App.  278.  IMor  to  the  ex- 
piration of  the  time  fixed  for  tendering  the 
conveyance  James,  the  (pordiaaer,  cannot 
recover  the  partial  payments  made  where  no 
deed  was  required  to  be  given  by  Ward  until 
the  balance  of  the  price  is  paid  as  agreed; 
the  purchaser  not  having  paid  nor  tendered 
the  amount  Sievers  v.  Brown,  36  Or.  221, 
66  Pac.  170,  and  cases  there  cited;  McAl- 
pine  V.  Reicheneker,  56  Kan.  100.  42  Pac  339 ; 
Woodward  v.  Vau  Hoy,  45  Mo.  300.  Where 
the  payment  of  the  purchase  money  or  a  de- 
ferred portion  thereof  and  the  making  or 
tender  of  the  deed  are  to  occur  simultaneous- 
ly, they  are  regarded  as  mutual  and  concur- 
rent acts  which  disable  either  party  from  put- 
ting an  end  to  the  contract,  without  perform- 
ance  or  a  valid  offer  to  perform  on  his  part. 
Frlnk  v.  Thomas,  supra,  20  Or.  273,  26  Fac 
717,  12  L.  H.  A.  239. 

After  the  negotiations  between  the  Jameses 
and  the  Rickmans  an  abstract  of  title  was 
prepared  and  examined  by  an  attorney,  re- 
sulting in  a  letter  from  James  to  Ward  re- 
questing him  to  straighten  oat  the  title  and 
put  the  same  In  a  marketable  condition.  Aft- 
er the  commencement  of  this 'suit  it  ai^ars 
that  plaintiff  took  steps  to  do  this.  James 
claims  that  *500  for  the  possessory  right  to  a 
tract  of  land  should  be  credited  as  a  pay- 
ment to  Ward. 

The  rights  and  equities  of  the  parties  In 
the  prMDises  depend  largely  on  what  has 
taken  place  since  the  beginning  of  this  liti- 
gation. From  the  present  state  of  the  record 
it  would  be  impossible  for  this  court  to  ad- 
just the  equities  of  the  case  with  safety. 
From  the  flndlngs  of  the  trial  court  It  does 
not  seem  that  Ward  does  not-  own  the  land 
in  question,  b«t  that  the  record  does  not 
show  a  perfect  title  In  him.  Plaintiff  seeks 
a  harsh  and  unfavored  remedy  of  a  strict 
foreclosure:  Wiltsle  on  Mortgage  Foreclo- 
sures, vol.  2  (3d  Ed.)  S  965 ;  27  Cyc.  1648  (b). 
This  should  not  be  granted  without  the  court 
being  informed  as  to  the  present  conditions 
and  as  to  the  prospect  of  a  compliance  with 
the  terms  of  the  contract  on  the  part  of  the 
Jameses.  Quite  a  large  payment  In  land 
and  cash  has  been  made.  It  appears  that 
the  personal  property  transferred  with  the 
place  has  been  partly  dissipated  which  has  a 
bearing-  on  the  case. 

It  Is  asserted  by  counsel  for  defendants 
in  their  brief  that  before  a  vendor  can  fore- 
close a  sale  contract  he  must  be  able  to  ten- 
der and  tfiider  a  title  In  at-corda-nce  with  Ills 
contract  This  rule  applies  where  the  pay- 
ment of  the  purchase  money  and  the  making 
of  the  conveyance  are  by  the  contract  to  be 
concurrent  acta.  It  cannot  be  Invoked  where 
by  the  terms  of  the  contract  payments  of 
installments  of  interest  are  to  be  made  which 
are  conditions  precedent  to  the  execution  of 
a  deed.  In  other  words,  making  a  deed  "In 
accordanoa  with  his  contract''  in  this  case 


means  tarnishing  audi  conveyaoce  when  the 
stipulated  payments  are  made.  The  rule  as 
claimed  would  permit  the  purchaser  under 
certain  condlUons  to  remain  in  possession  of 
the  premises  for  ten  years  without  paying 
Interest  The  parties  have  made  their  agree- 
ment and  should  abfde  by  the  same. 

The  decree  at  the  lower  court  Ediould  be 
reversed,  and  the  cause  remanded,  with  per- 
mission for  the  respective  parties  to  make 
application  to  that  court  to  present  the  Issues 
of  the  case  as  they  now  exist.  If  they  so  de- 
sire, and  for  such  further  prowedlugs  not  In- 
consistent herewith  as  may  eeem  proper.  Nei- 
ther party  should  recover  costs  In  this  court ; 
and  it  Is  so  ordered. 

McBRIDE,  C.  J.,  and  MOORE  and  Mc- 
CAMANT,  JJ.,  concur. 

On  Petition  flor  Behcaring. 

Williams  ft  Bean,  Jesse  G.  Wells,  and  Foster 
&  Hamilton,  all  of  Eugene,  for  appellant.  M. 
Vernon  Farsone  and  Thompson  &  Hardy,  all  of 
EugeDe,  for  respondents. 

McCAMi\NT,  J.  [3-5]  Defendants  have  eied 
a  petition  for  a  rehearingj  and  we  have  re-ex- 
amined the  questions  raised  by  this  appeal. 
There  can  be  no  doubt  of  the  corrcetness  of  the 
former  opinion,  in  so  far  as  it  denies  defend- 
ants the  right  to  rescind  the  contract  and  re- 
cover their  pnyments  thereon  because  of  the  de- 
fects in  plaintiff's  title.  The  defendants  arc 
entitled  to  certain  credits  on  the  purchase  price, 
including  $500  as  the  value  of  a  homestead  re- 
linquishment; but  after  all  credits  are  allowed 
tbey  were  still  in  default  on  the  payment  of  in- 
terest when  the  suit  was  brought  This  of  itself 
precludes  granting  them  the  afBrmative  relief 
prayed  for.  Eatnes  v.  IVr  Germania  Verein,  S 
111.  App.  663.  673-674 ;  Ketchum  v.  Evertson.  13 
Johns.  (N.  Y.)  359.  365,  7  Am.  Dec.  384: 
Hudson  V.  Swift  20  Johns.  (N.  T.)  24;  Green 
V.  Green,  9  Cow.  {N.  Y.)  46,  52.  In  order  to 
put  the  vendor  in  default  and  claim  a  rescission 
of  the  contract,  the  vendee  must  be  ready  to  pay 
the  entire  purchase  price,  must  offer  so  to  do, 
and  demand  a  deed.  Ebmes  v.  Per  Germania 
Verein,  8  111.  App.  663,  673-674:  Foster  v. 
Jared,  12  111.  451,  454;  Hudson  v.  Swift,  20 
Johns.  (N.  T.)  24.  When,  as  in  this  case,  tbe 
purchase  price  is  payable  at  a  time  long  subfie- 
quent  to  the  date  of  the  contract,  a.defoct  in  the 
vendor's  title  does  not  call  for  a  rescission  of 
tEe  contract,  provided  the  sale  is  made  in  jcood 
faith,  and  the  vendor  has  not  put  it  out  of  his 
power  to  perform  the  contract  by  some  affirm- 
Htive  act,  as  a  conveyance  of  the  .property 
to  a  third  party.  It  is  aufflcieut  that  he  have 
title  when  the  vendee  has  a  risht  to  a  deed. 
Investment  Co.  v.  Harris.  209  Fed.  281. 
126  C.  C.  A.  217;  Winkler  v.  Jerrue,  20  Cal. 
App.  555,  559,  129  Pac.  804 ;  Morris  v.  Canal 
Co.,  75  Wash.  m.  486,  135  Pac.  238;  Reard 
T.  Homes  Co..  78  Wash.  180.  187,  138  Pac.  67»: 
Land  Co.  v.  JohnatoDe,  25  N.  D.  148.  160,  141 
N.  W.  70;  Foster  v.  Jared,  12  111.  451,  454- 
455 ;  Fames  v.  I>er  Germania  Verein,  8  111. 
App.  66.3,  672;  Tanner  v.  Land  Corporation, 
159  App.  Div.  351.  144  N.  Y.  Siipp.  613,  615; 
30  Cyc.  1529.  In  the  opinitm  of  tbe  writer  the 
above  rule  Is  of  doubtful  wisdom  as  applied  to 
the  conditions  under  which  real  estate  is  market- 
od  in  Oregon ;  but  it  is  a  firmly  establishetl 
principle  of  the  law  of  contracts,  and  if  it  is  to 
be  departed  from  in  this  jurlsdictitHi,  the  de- 
parture should  be  based  on  l^lslatlve  action. 

[6]  The  principle  as  laid  down  in  the  books 
has  its  limitations;  it  is  held  that  when  the 
vendor  calls  on  the  vendee  to  perform  fais  part 
of  the  e(»tract,  the  rrador  ouist.be  able  to  jfmm 
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tide;  Eggers  v.  Bnscb,  64  Ul.  App.  27».  281. 
We  tbiDk  that  the  case  at  bar  fall*  withm  the 
opnatim  of  this  principle.    Plaintiff  seeks  a 

strict  foreclosure;  he  asks  a  decree  requiring 
defendants  within  a  limited  time  to  pay  the  large 
sum  of  mooej  etill  unpaid  on  the  purchase  :price, 
and  in  d^mt  of  such  juifment  to  lose  their  in- 
terest in  the  property,  it  is  only  just  to  recjuire 
plaintiff  in  such  case  to  be  able  to  furnish  a  good 
commercial  title;  the  defendants  may  desire  to 
borrow  a  part  <Mt  the  purchase  price  on  the  se- 
curity  of  the  land,  and  they  should  be  riven  a 
title  adequate  for  such  purpose.  It  is  held  that 
a  vendor  is  not  entitled  to  a  forfeiture  of  the 
interest  of  the  vendee,  unless  be  is  in  a  position 
to  furnish  such  a  title  as  the  contract  calls  for. 
Br^n  V.  Crawford,  68  III.  302,  365.  This 
principle  is  held  inapplicable  when  the  only  de- 
fect of  title  is  an  incumbrance  of  euch  size  that 
it  can  be  liquidated  by  the  purchase  price. 
Reaid  t.  Homes  Co.,  78  Wash.  180,  138  Pac. 
678:  Tme  v.  Northern  Pacific,  126  Minn.  72, 
77,  147  N.  W.  948.  In  the  opinion  of  the  writer 
this  exception  to  the  rule  should  be  further 
limited  to  cases  where  the  purchase  price  has 
been  set  apart  or  appropriated  to  the  payment 
of  the  incumbrance.  Our  holding  that  a  vendor 
should  be  denied  the  remedy  of  foreclosure,  un- 
less he  is  able  to  furnish  such  title  as  the  con- 
tract calls  for,  is  supported  by  39  Cyc  1534, 
and  McKinney  v,  Jones,  55  Wis.  39,  50,  11  N. 
W.  606,  12  N.  W.  381. 

The  record  sufficiently  shows  that  plaintiff  at 
thia  time  does  not  have  a  good  commercial  title. 
It  appears  that  he  has  brought  suit  to  quiet  bis 
title,  and  that  this  suit  is  contested.  We  for- 
bear to  excess  any  opinion  as  to  the  merits  of 
thia  lit^tion,  except  in  bo  far  as  the  decision 
nf  this  cause  requires  such  expression.  Xt  is 
Rulficient  to  say  that  the  title  of  plaintiff  is  not 
such  as  an  attorney  for  a  purchaser  should  ad- 
vise his  client  to  accept,  and  that  therefore  it 
is  not  auch  as  is  called  for  by  the  contract  of 
these  parties. 

[7]  Defcjidants  contend  that  they  are  entitled 
to  rescind  because  plaintiff  failed  to  furnish  an 
abstract  of  title^  and  we  are  cited  to  a  number 
of  authoritiea  m  sui^rt  of  this  contention. 
These  were  all  cases  in  which  the  furnishing 
of  Ruch  Rbstract  was  made  a  condition  precedent 
by  the  contract  of  sale.  The  contract  in  the 
ease  at  bar  makes  no  mention  of  an  abstract. 
Defendants  contend  that  it  should  be  reformed 
in  thia  respect ;  it  is  doubtful  if  they  are  en- 
titled to  a  reformation,  but  if  the  contract  were 
so  reformed  we  wpiild  have  to  hold  that  defend- 
ants liave  waived  their  right  to  rescind  oo  this 
ground.  It  appears  that  defendants  purchased 
an  abstract,  and  that  they  seek  to  counterclaim . 
the  price  against  plaintiff;  furthermore,  that 
they  made  a  payment  on  the  purchase  price  after 
plaintiff's  alleged  failure  to  furnish  the  abstract. 
They  cannot  now  treat  the  furnishing  of  an  ab- 
Htract  as  a  condition  precedent.  McAlpiae  t. 
Reicheneker,  56  Kan.  100,  42  Pac.  339. 

As  the  result  ot  our  r«-examinatton  of  the  is- 
sues we  think  the  decree  should  be  one  of  dis- 
miswal  without  prejudice.  The  defendants 
should  recover  their  coats  and  disbursements  in 
the  lower  court,  and  plaintiff  should  bare  a  like 
reoorery  here. 

McBBZDB,  a  J.,  and  MOORB  and  BEAN, 
JJT.,  «mcur. 
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(Supreme  Court  of  Oregon.    April  17,  1917.) 

1.  Apfkai,  and  Ebrob  «=>1010(1)— REVraW- 
PlNDINOB. 

The  findings  of  the  trial  court  being  equiva- 
lent to  a  verdict,  the  evidence  will  not  be  ex- 
amined on  appeal  except-  to  ascertain  whether 
ao7  of  it  is  competent  to  support  the  findings.  ! 

[Ed.  Note.— For  other  cases,  see  Appeal  and  I 
Snor.  Cent  Dig.  U  8879-8981J  ' 


2.  laAHDLOBO  AlfD  IteHAKT  «=»109(7>— LAND- 
LORD'S ACCSPTANCX  OF  PBEICISBS. 

Where  the  tenant  abandoned  the  premises 
and  attempted  to  surrender  them  to  the  land- 
lord, and  the  latter  refused  to  accept  them,  the 
landlord's  reletting  the  premises  to  another  for 
the  benefit  of  the  original  lessee  and  "subject  to 
the  order  and  ready  for  the  occupation''  of  the 
tenant  at  any  time  he  should  return  did  not  op- 
erate as  an  acceptance  of  the  premises  by  the 
landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |§  355,  356.] 

3.  Landlobd  and  Tenant  4=^195(2)— Bkust- 
TiNO  Abandoned  Pbeutses. 

Where  a  landlord  relet  abandoned  premises 
for  the  benefit  of  the  abandoning  tenant,  but  was 
unable  to  collect  any  rent  from  the  new  tenant, 
the  abandoning  tenant  was  liable  for  the  rent, 
as  if  the  premises  had  not  been  relet. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  792,  798.]  ' 

P^rtment  1.  Appeal  trom  OlreiUt  Cmirt, 
Uultnomoh  Coonty;  O.  V.  Oantenbrin,  Judge. 

Action  by  D.  Y.  Meaghw  against  the  BUers 
Hnalc  House.  From  judgment  tor  defendant, 
plaintiff  appeals.  Affirmed. 

This  IjB  an  action  to  recover  part  of  a  de- 
posit given  by  a  lessee  to  a  lessor  as  security 
for  the  payment  of  rent.  The  ESlers  Music 
House,  a  cor)K)ration,  leased  two  rooms  In 
the  EUers  Building,  In  the  city  of  Portland, 
to  D.  v.  Meagher  for  a  term  commencing  on 
July  1,  1912,  and  ending  August  31,  1916, 
for  ?13,750,  payable  "In  monthly  payments- 
of  $275  each,  In  advance,  on  the  let  day  of 
each  and  every  month"  during  the  term.  At 
the  time  of  entering  Into  the  agreement  of 
lease  with  the  fillers  Music  House  the  lessee 
deposited  $650  with  the  lessor  with  the  un- 
derstanding that,  If  Meagher  performed  all 
his  agreements,  then  the  deposit  "shall  be  ap- 
plied to  cover  the  rent"  for  the  last  two 
months  of  the  term,  but.  If  Meagher  Called  to 
keep  his  promises  or  failed  promptly  to  pay 
the  rent,  "then  the  said  sum  of  $550  shall 
be  retained  by  the  lessor  as  liquidated  dam- 
ages for  floch  breach  or  failure  to  pay  rent." 
Meagher  paid  the  rant  to  and  including  the 
month  of  Septembert  1913,  but  made  no  more 
payments. 

After  reciting  the  executlou  of  the  lease, 
the  deposit  of  $550  as  security  for  the  pay- 
ment of  the  rent,  payment  of  the  rent  until 
and  includlDg  September,  1913,  and  default 
Jn  payment  for  the  month  of  October,  the 
complaint  alleges  that  the  lessor  "on  the 
7th  day  of  October,  1913,  elected  to  and  did 
declare  the  said  lease  forfeited  and  rented 
the  same  to  one  B.  E.  Farrell  under  a  verbal 
lease  until  November  7,  1913,  when  the  de- 
fendant entered  Into  a  written  lease  for  the 
period  of  4  years  11  months."  Continuing, 
the  complaint  avers  that,  "after  deducting 
the  amount  of  rent  due  from  October  1,  1913, 
to  the  time  the  defendant  elected  to  declare 
said  lease  forfeited,"  the  defendaat  has  re- 
maining In  its  hands  and  belonging  to  the 
plaintiff  a  balance  of  $485.83. 

The  answer  denies  thnt  the  lessor  "forfeit- 
ed" the  lease  and  alleges  .that  Meagher  per- 
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sonally  occupied  the  rooms  until  abont  Au- 
Kost  1, 191B,  wtaen  be  left  PortUmd  "for  fiuuts 
unknown  and  left  one  Ouupbell  occupying 
the  premises."  The  defmdant  avers  that 
Bubseauently  cai  October  7, 1913,  the  plaintiff, 
acting  through  Campbell,  abandoned  the 
premises  and  "attempted  to  surrender  the 
same  to  the  defendant,  and  left  the  keys  tor 
said  pranises  in  the  place  of  business  of  the 
def^dant  herein  in  the  dty  of  Portland, 
without  die  knowledge  or  consent  of  the  de- 
fendant;, that  the  defiendant  npon  the  learn- 
ing of  the  vacating  and  abandoning  of  said 
leased  pronises  by  the  agent  of  the  plaintiff, 
the  said  Campbell,  notified  the  plain- 
tiff that  said  premises  were  stlU  at  Ills  dis- 
posal, and  the  idalntiff  thwenpon  refused  to 
repossess  or  to  take  charge  of  said  leased 
premises." 

The  defendant  avers  that,  because  the  rent 
was  not  paid  for  the  months  of  October  and 
November,  1913,  it  applied  the  deposit  In 
payment  of  the  rent  tor  those  two  months, 
and  that  the  nnnns  were  "left  subject  to  the 
order  and  ready  tor  the  ocfcupatlon  of  the 
plaintiff  at  any  and  all  times  bad  the  plain- 
tiff returned  to  Portland  to  occupy  the  same, 
either  by  himself  or  any  representative  un- 
til the  30th  day  of  November,  1913." 

The  parties  waived  a  Jury,  and  the  cause 
was  tried  by  the  court  After  hearing  the 
evidence  the  court  found  that  Meagber  aban- 
doned the  premises  and  attempted  to  sur- 
render the  rooms  to  the  lessor  by  leaving  the 
keys  "in  the  place  of  business  of  the  defend- 
ant" without  the  knowledge  or  consent  of 
the  lessor,  who  upon  learning  of  the  aban- 
donment notified  Meagber  that  the  rooms 
were  at  his  disposal,  that  on  October  7, 1913, 
the  defendant  permitted  R.  B.  Farrell  to  oc- 
cupy part  of  one  of  the  rooms  under  a  verbal 
agreement  to  the  effect  that  he  could  occupy 
the  "premises  temporarily  and  only  until  tbe 
said  D.  V.  Meagher  would  return  and  take 
charge  of  said  leased  premises,"  and  that  on 
November  7,  1813,  the  defendant  entered  in- 
to a  written  lease  with  Farrell  for  one  of  the 
rooms  for  a  period  of  five  years,  "said  lease 
to  go  Into  effect  from  and  after  the  7th  day 
of  December,  1913,  and  which  lease  was  not 
delivered  and  was  not  to  be  considered  bind- 
ing at  any  time  should  D.  Y.  Meagher  return 
and  take  possession  and  occupy  said  prem- 
ises under  his  said  lease."  Tlie  court  also 
found  that  the  "leased  premises  were  left 
subject  to  the  order  and  ready  for  the  occu- 
pation of  the  said  D.  V.  Meagher  at  any  and 
all  times  had  he  returned  to  Portland  to  oc- 
cupy the  same  either  by  himself  or  any  rep- 
resentative nntil  after  the  end  of  November, 
1913,  and  the  said  D.  V.  Meagher  was  not 
ejected  from  said  premises,  and  the  defend- 
ant did  not  elect  to  and  did  not  declare  said 
lease  forfeited  for  nonpayment  of  rent  or 
otherwise  until  after  the  end  of  the  month 
of  November,  1913,  and  the  defradant  did 
not  collect  any  money  or  rent  from  the  said 
B^arreU  or  from  any  other  person  for  said 
premises  tor  tbe  said  mmttaa  of  October  and 


(Or. 

November  or  either  of  them  excepting  as  Om 
defendant  received  the  teat  for  eald  prem- 
ises during  tile  said  two  months  by  chai^ng 
the  same  against  the  said  deposit  of  (550  up- 
on failure  of  tbe  said  D.  T.  Heag^  to  pay 
tbe  rent  tor  said  two  montbs  or  etiber  of 
them." 

The  trial  court  ruled  that,  on  the  facts 
tound  by  lilm,  the  plaintiff  was  not  entitled 
to  recover,  and  consequently  a  Judgment  was 
entered  for  the  defendant,  and  the  plataitlfl 

appealed. 

W.  L.  Cooper,  of  Portland,  for  appellant. 
Miller  Murdoch,  of  Portland,  for  re^KmdenL 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Quoting  from  tbe  printed  brtef  filed 
by  the  plaintiff: 

"So  the  only  guesdon  wa  have  to  present  to 
this  court  at  this  time  is:  Was  the  leasiog  of 
the  building  to  Farrell  an  acceptance  of  tbe  aur^ 
render  of  the  lease  by  the  tenant  or  vas  the 
building  leased  to  Farrell  for  the  benefit  of  tiui 
plaintiff  as  alleged  in  the  defendant's  answer?" 

[1]  The  findings  of  the  trial  court  are 
equivalent  to  a  verdict,  and  consequently 
upon  appeal  the  evidence  will  not  be  examin- 
ed except  to  ascertain  whether  any  of  it  Is 
competent  to  suppoil;  the  findings.  Eugene  v. 
Lowell,  72  Or.  237,  143  Pac  903;  Welgar  t. 
Steen,  81  Or.  72,  74,  158  Pac.  280. 

There  was  evidence  relating  to  the  facts 
found  by  tbe  trial  court,  and  heuce  we  shall 
make  no  further  Inquiry  conoemlng  the  evi- 
dence. 

In  brief,  the  facts  as  found  by  the  court 
disclose  a  lease,  a  deposit  to  secure  the  pay- 
ment of  rent,  a  default  la  the  payment  of 
rent,  an  abandonment  of  the  premises  by  tbe 
lessee  and  reletting  by  the  lessor,  but  "sub- 
ject to  the  order  and  ready  tor  the  occupa- 
tion" of  Meagher  at  any  and  all  times.  The 
plaintiff  contends  that  reletting  one  of  the 
rooms  to  Farrell  of  Itself  terminated  the 
lease  to  Meagher.  The  defendant  argues  ttmt 
the  reletting  was  for  tbe  benefit  of  Meagber 
and  subject  to  his  lease,  and  that  tiieretore 
the  first  lease  was  not  affected  by  the  relet- 
ting. 

Tbe  Instant  case  does  not  present  a  situa- 
tion where  there  was  an  agreement  of  tbe 
lessor  and  lessee  manifesting  an  intention  to 
cancel  the  lease,  or  where  there  was  a  sur- 
render by  the  lessee  and  an  express  accept- 
ance by  the  lessor,  or  where  there  was  an 
express  release  by  the  lessor,  or  where  the 
lessor  has  himself  actually  put  the  tenant  out 
of  possession  by  l^al  process  or  otherwise, 
or  where  the  landlord  has  given  notice  of  the 
termination  of  the  lease;  and  consequently 
we  must  put  aside  most  of  the  authorities 
relied  upon  by  plaintiff,  such  as  Oarson  v. 
Arvantes,  27  Colo.  77.  59  Paa  737;  Cunning- 
ham V.  Stockon.  81  Kan.  780,  106  Pac.  1057, 
19  Ann.  Gas.  212;  Sutton  v.  Goodman,  194 
Mess.  389,  80  K  K.  608;  BaU  v.  Middleby, 
197  Mass.  485,  83  N.  E.  1114;  Heeklau  v. 
Hauser,  71  N.  J.  Law,  478.  59  Atl.  18; 
Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  B. 
425;  Scott  V.  Hontells,  109  N.  Y.  1.  IS  N.  E. 
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729;  Ca^r  t.  Rttbinaoo,  174  St.  T.  482,  67 

N.  B.  58. 

[1]  Mengtaer  abandoned  the  premises  and 
attempted  to  sorrender  them  to  tbe  lessor, 
bnt  the  latter  refused  to  accept  tbe  sorrender, 
unless  It  can  be  said  that  the  relettli^  to 
FarreU  of  Itself  operated  as  an  acceptance. 
In  reletting  to  Farrell  for  October  and  No- 
Tember,  the  Ellers  Music  House  did  all  that 
it  could  bare  done  to  manif^  Its  purpose  to 
continue  the  leasehold  Interest  of  Meagher, 
for  it  let  the  room  to  FarreU  subject  to  the 
lease  of  Meaner,  and  possession  of  tbe  prem- 
ises could  have  been  had  by  the  latter  "at 
any  and  all  times  had  he  retnmed  to  Port- 
land." The  letting  to  Farrell  did  not  oper- 
ate to  exclude  Meagher,  but,  on  tbe  contrary, 
Meagher's  right  was  preserved,  and  until  the 
end  of  November  both  the  defendant  and 
FarreU  recognized  that  Meagher's  right  was 
superior  to  any  right  granted  to  Farrell.  Up- 
on the  abandonment  of  the  premises  Uie  les* 
aor  could  hare  left  the  rooms  vacant,  and. 
without  attempting  to  relet  them,  it  could 
tutve  applied  the  deposit  In  payment  of  the 
rent  for  October  and  November.  Reletting 
one  of  the  rooms  was  for  the  benefit  of 
Meagher,  since  liability  nnder  the  lease  was 
reduced  to  whatever  extent  rentals  were  paid 
on  the  reletting.  Some  authorities  declare 
tbat  a  reletting  Is  of  itself  a  termination  of 
the'leas^  while  others  hold  to  the  contrary. 
Some  precedents  declare  that  the  right  to 
relet  Is  dependent  upon  the  consent  of  the 
lessee,  express  or  implied,  and  this  line  of 
precedents  involvea  the  element  of  prior  no- 
tice to  the  leasee,  bat  within  tbe  nde  of  this 
class  of  cases  the  lessor  could  not  relet  and 
at  the  same  time  preserve  tbe  first  lease  if 
tbe  whereabouts  of  tbe  original  lessee  were 
onknown;  and,  moreover,  many  adjudica- 
ticms  adhering  to  this  doctrine  strikingly  Il- 
lustrate tb<s  extremes  to  whldi  courts  have 
been  pushed  In  order  to  bold  that  a  reletting 
was  with  the  consent  of  the  lessee.  It  Is  not 
necessary,  however,  to  analyze  the  reasoning 
of  the  cases  announcing  the  variant  doctrines 
In  the  dllFerent  Jurisdictions  for  a  quarter 
of  ft  century  ago  this  court  took  its  place 
with  those  tribunals  which  hold  that  a  land- 
lord may  relet  for  the  benefit  of  an  original 
lessee  who  has  abandoned  the  premises,  and 
that  the  act  of  reletting  does  not  of  its^ 
necessarily  effect  a  termination  of  the  lease. 
The  BUers  MqbIc  House  did  not  repossess 
Itself  of  its  former  estate,  but  it  did  what  It 
did  for  the  benefit  of  the  lessee  and  subject 
to  his  recognized,  admitted,  and  preserved 
right  to  the  possession  of  the  premises.  If 
the  landlord  had  done  nothing,  the  lessee 
would'  nevertheless  have  been  liable  for  the 
full  rental,  even  though  the  premises  had 
remained  vacant;  and  tbe  lessee  should  not 
complain  If  the  landlord  did  its  best  to  mini- 
mize hlsliablllty.  This  c(Htcluslon  Is  not  only 
In  oonfermtty  with  Bowen  C^rke,  22  Or. 
506,  30  Pac  480,  29  Am.  St.  Rep.  626,  but  It 


Is  also  in  oonlplete  harinony  with  many  other 
well-considered  adjudications.  Bespinl  v. 
Porta,  89  Oal.  464,  26  Pac.  967,  23  Am.  St 
Rep.  488;  Humlston  v.  Wheeler,  175  111.  514, 
51  N.  B.  896;  Bfarshall  v.  Orusse  Clothing 
Co.,  184  IlL  421,  56  N.  B.  807,  75  Am.  St  Rep. 
181 ;  Aner  t.  Penn,  09  Pa.  370,  44  Am.  R^ 
114.  See,  alBOf  the  exhanative  note  to  Hie* 
gins  r.  Street,  as  reputed  In  13  It.  B.  A.  (N. 
S.)  896. 

[3]  The  Ellens  Music  House  was  not  able  to 
collect  any  money  from  Farrell ;  and  accord- 
ing to  tbe  finding  of  the  trial  court  the  land- 
lord did  not  collect  rent  from -any  person  for 
the  months  of  October  and  November  except 
as  r^t  was  received  by  applying  the  deposit 
in  payment  of  the  rental;  and  hence  the 
defendant  is  not  chargeable  with  moneys  that 
It  did  not  reoelTe  and  could  not  collect  from 
Farrell. 

The  Judgment  is  affirmed. 

McBRIDB,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


SCHOOL  DIST.  NO.  24  OF  MARION  CX)UN- 
V.  SMITH,  Gonnty  SdRN^ 
Superintendent 

(Supreme  Court  of  Oregon.    April  17,  1917.) 

ScBoou  AND  School  Distriots  ^^87  —  Dis- 
trict EXPXHSKS— StATUTOET  CONSTBUCTION. 
rnder  Gen.  Laws  1915,  p.  331,  {  4,  provid- 
ing that  cost  of  educating  a  high  school  ^opil  be 
fixed  by  dividing  the  cost  of  maintainug  tbe 
Bchoola  by  the  average  daily  attendance,  etc.,  in* 
tereat  items  paid  on  debt  incurred  for  construc- 
tion of  the  school  cannot  be  included  in  the 
maintenance  ctiarges. 

[¥36.  Note.— For  other  cases,  see'  Schools  and 
School  Districts,  Cent  Dig.  §1  206.  207.] 

In  Banc.  Original  mandamus  proceeding 
by  School  District  No.  24  of  Marion  County, 
State  of  Oregon,  against  W.  M.  Smith,  Coun- 
ty School  Superintendent  of  Marlon  County, 
State  of  Or^n.  Demurrer  sustained,  and 
amended  writ  dismissed. 

This  matter  was  originally  heazQ  in  this 
court,  and  la  reported  in  161  Pac.  706.  By 
an  amended  writ  it  Is  alleged  that  the  dis- 
trict was  compelled  to  borrow  $70,000  of  the 
$135,000  used  to  consteoct  the  building,  that 
there  bas  been  paid  during  the  sdiool  year 
of  1016  the  sum  of  $3,500  as  interest  on  ttie 
sum  so  borrowed,  and  that  the  defendant  re- 
fuses to  allow  such  sum  as  a  part  of  the 
amount  "expended  by  the  high  school  dis- 
trict .  for  maintaining  high  school"  during 
that  year.  This  is  the  sole  issue  raised  by 
tbe  fcm^'ded  writ  to  which  defendant  de- 
murs. 

Smith  St  Shields,  of  Salem,  for  petltieaer. 
Max  Geblhar,  IMst.  Atty.,  and  James  G. 
Heltzel.  Deputy  Diat-  Atty.,  both  of  Salem, 
for  respondent 

McBRTDE,  C.  J.  The  words  "maintain." 
"maintenance,"  and  "maintaining"  have  such 
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varied  meanings  In  statates  that  no  mere 
lexicographical  definition  will  fit  every  par- 
ticular statute,  ^nieir  meaning  in  each  case 
is  to  be  derived  fMm  a  consideration  of  tbe 
whole  statute,  the  drcnmstances  under  whitih 
it  was  enacted,  and  the  object  to  be  attained 
with  a  view  to  ascertain  that  somewhat  eln- 
slve  thing  called  the  'intend  aC  the  lawmsk- 
er.  In  our  original  <vtDi(m  we  stated  that 
the  word  "expended"  means  "paid  out;  dto- 
bnrsed;"  but  this  language  was  appUed  to 
the  matter  then  before  the  court,  and,  of 
course,  with  reference  to  moneys  expended 
for  the  pnipose  of  maintaining  the  s<diooL 
There  is  a  dlsUnctlai  to  be  drawn  here  be- 
tweoL  maintenance  and  oonstructiiKi.  It  has 
been  held  in  many  cases  that  a  statute  au- 
thorizing a  corporation  or  municipality  to 
"maintain"  a  building,  a  street,  or  a  road  does 
not  confer  authority  to  construct  such  build- 
ing or  other  improvement.  Barber  A^alt 
Paving  Ca  v.  Hezel,  16S  Mo.  391,  56  S.  W. 
440.  48  L.  B.  A.  286 ;  lloorhead  v.  little  Mi- 
ami B.  Ca,  17  Ohio.  840;  In  re  Warren  In- 
sane Hospital,  15  Pa.  Co.  Ct  B.  83. 

"The  word  'maintain'  does  not  mean  to  provide 
or  construct,  but  means  to  keep,  up,  to  keep  from 
cbanse,  to  preserve."   Worceatera  Diet. 

"To  holdk  to  keep  in  any  particular  Btate  or 
condition,  to  keep  up."   Webster's  Diet. 

From  tbeee  definitions  it  would  seem  that 
the  cost  of  constructing  a  school  building 
could  hardly  be  constmed  as  part  of  the  ex- 
pense of  maintaining  a  school  In  a  building 
already  oonstructed.  The  statute  now  under 
consideration  presupposes  a  blgh  school 
building  already  erected ;  It  does  not  require 
any  district  to  erect  one  to  accommodate  pu- 
pils from  any  other  district.  Indeed,  tbe 
statute  might  well  be  called  permissive  in  Its 
character,  and  It  was  probably  not  In  the  leg- 
islative mind  that  the  high  school  districts 
provided  with  buildings  would  increase  their 
capacity  or  employ  an  extra  force  of  In- 
structors for  tbe  accommodation  of  pupils  of 
other  districts  who  might  wish  to  take  ad- 
vantage of  their  ffl,clllties.  nor  Is  it  likely  that 
the  petitioner  here  has  employed  an  addi- 
tional teacher  or  Incnrred  a  dollar  of  ex. 
pense  in  excess  of  that  which  It  would  have 
expended  if  no  outside  pupils  had  attended 
its  high  school,  unless  It  be  a  very  trifling 
amount  expended  for  supplies.  It  is  not 
every  dollar  paid  out  during  the  year  on  ac- 
count of  the  oonstructlon  of  a  high  school 
building  that  may  be  said  to  be  a  part  of  the 
expense  of  maintaining  the  school. '  Such  a 
theory  would  lead  to  results  so  absurd  that  it 
cannot  be  held  to  hs^ve  been  within  the  le^s- 
latlve  intent  If,  Instead  of  merely  paying 
the  Interest  upon  the  d^t,  the  principal  had 
been  discharged  upon  that  theory,  the  whole 
970,000  would  have  to  be  <^arged  up  as  a 
part  of  the  maintenance  of  the  high  school, 
because  It  was  money  expended  during  that 
year.  It  seems  to  be  aesnmed  by  petitioner 
that  the  $70,000  indebtedness  Incurred  in  con- 
struction Is  something  fn  the  natnre  of  a  lien 


against  the  building,  and  tbar*tiie  scboot 
cannot  be  held  unless  the  Interest  is  fc^  up^ 
and.  that  for  this  reason  it  is  in  a  way  a 
maintenance  charge ;  but  this  is  not  tbe  case. 
Should  a  default  in  interest  occur,  there  is 
no  law  by  which  the  building  could  be  taken. 
But  it  is  needless  to  speculate  upon  amtin- 
gendes  which  in  tbe  nature  of  things  are  not 
likely  to  arise.  It  was  not  the  purpose  of 
the  law  that  high  school  districts  Should 
make  a  profit  off  of  their  less  fmrtunate 
neighbors,  or  (A  of  the  gmeral  taxpayers; 
neither  was  there  a  purpose  to  compel  outside 
taxpayers  to  contribute  directly  or  Indirect- 
ly to  the  erectUm  of  bnllding&  It  evidently 
was  the  Intention  to  permit  districts  having 
high  sdUwl  buildings  to  eatst  outside  pu^ 
and  to  receive  f^om  the  educational  fund  of 
die  county  the  actual  oost  of  educating  them, 
and  nothing  man.  TUs  includes  salaries  (tf 
teachers  and  caretaken  for  the  building,  sup- 
plies of  a  temporary  character,  lights,  tele- 
pbcmes.  water,  insorance.  and  such  repairs 
as  are  necessary  to  keep  the  building  in  a 
state  of  efficiency,  but  it  does  not  Include 
nxmey  paid  for  construction  nor  Interest  up- 
on money  borrowed  for  such  purpose. 

The  demurrer  Is  sustained,  and  the  amend- 
ed writ  dismissed. 


DRAGSETH  V.  MASON. 
(Supreme  Court  of  Oregon.    April  17,  1917.) 

Waters  and  Wateb  Courses  «=»177{1)— En- 
joining Dam— Sufficiency  of  Evidence. 
Substantially  uncontradicted  evidence  that 
defendant's  dam  backed  water  twto  plaindbff'a 
land,  preventing  cultivation  of  some  land,  and 
iuterferiug  witn  pumping  pure  water  to  his 
bouse,  held  to  require  an  injunction  against  Bucfa 
an  obstruction  ot  tbe  Btresm. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SS  260-262.] 

Department  2.  Appeal  from  Circuit  Court, 
Hood  River  County ;  W.  L.  Bradrdmw,  Jud^. 

Suit  by  Martin  Dragseth  against  A.  I.  Ma- 
sou.  From  a  decree  denying  relief,  plalntllT 
appeals.  Beversed,  with  dlrecticHis. 

This  is  a  suit  to  restrain  the  defendant 
from  obstmctlng  a  stream  bo  as  to  bade  wa- 
ter onto  irialntlfTs  land.  Tvom  a  decree  de- 
nying relief  to  the  latter,  he  appeals. 

nalntlff  Dragseth  and  def«idan(  Miason 
An  the  o^vners  of  adj(riniiig  tracts  of  land  in 
Hood  River  Valley,  except  that  thm  is  a 
40-foot  county  road  betwem  their  holdlnga 
Defendant's  property  lies  Immediately  north 
of  that  of  plaintiff.  A  stream  of  water  ai- 
ders Dragseth's  i»«mlsee  on  tbe  east,  and 
flews  noiCbwesterly  acnMs  the  county  road 
Into  and  through  the  tands  of  the  defendant. 
dlschaiigtDg  Into  Hood  river,  la  its  natural 
state  this  stream  was  winding,  but  plaintiff 
stralghtaied  the  same  through  fals  low  land, 
removed  logs  and  burah.  and  placed  Kboot 
700  feet  of  tiling  therein  to  dntln  the  same. 
About  300  feet  south  of  defendant's  land  and 


^nFoT  oOmt  ca»M  M«  Mun«  topic  and  KVY-NUlffiBK  la  all  K«T-Nuatwr«d  OigMU  and  Indoai 

Digitized  by  Google 


DaAOBETH  V.  2CAB0N 


877 


i  near  tills  atnam  plaintiff  Installed  a  ram  for 
the  prapose  of  tottiag  water  to  his  dwdllng 
from  a  spring  owned  by  him.   In  order  to 

,  improre  bla  land  Id  1811  the  deCoidant  erect 
ed  Id  tide  Tn*fldlft  itf  the  channel  of  thii 
fitream  at  the  sonth  line  of  bla  land,  a  ce- 
ment basin,  octagonal  In  shape,  and  abont  51 
Inches  in  height  This  was  done  over  plain- 
tiff's protest.  This  baaln  la  so  Cfmstmcted 
that  the  waters  of  the  stream  flow  Into  It 
through  an  Incision  on  the  south  side,  the 
north  dde  being  solid,  and  drop  to  the  floor 
therein.  Strings  of  tile  leading  from  the 
bottom  of  the  basin  conduct  the  water  from 
thwice  to  the  premises  of  the  defendant  on 
the  north,  there  to  operate  a  ram  and  other 
contrivances  for  his  personal  use.  PlalntlCC 
oomplains  that  this  construction  raises  the 
water  In  the  stream,  hinders  its  flow,  backs 
it  Into  his  mm  pit,  and  retards  the  draln- 
af^e  of  his  low  lands  adjoining  so  that  the? 
cannot  be  cultivated  to  advantage;  that 
these  waters  flow  through  chicken  yards, 
liog  pens,  and  the  like  before  reaching  his 
premises.  Into  which  stream  there  is  also  dis- 
charged  above  blm  the  sewage  from  the  tanks 
and  toilets  of  the  schoolhouse. 

A.  J.  Derby,  of  Hood  River,  for  aprtellant. 
George  R.  Wllbnr,  of  Hood  River,  for  re- 
spondent 

BEAN,  J.  (after  stating  th«  facts  as 
abore).    The  question  presented  Lb  one  of 
fact   Counsel  for  defendant  does  not  con- 
tend that  Mason  has  the  right  to  back  the 
water  onto  plalnttfTs  land  to  his  damage  as 
chained  In  the  co^nplaint   It  appears  from 
the  evidence  that  Dragseth  has  owned  his 
tract  since  1001.  In  1003  he  commenced  to 
drain  the  low  land  along  the  stream,  and 
arranged  his  tiling  so  that  the  main  part  or 
trunk  of  the  system  onptled  Into  the  creek 
a  short  distance  south  of  Mason's  line  where 
the  stream  Imd  not  been  changed ;  the  lower 
pnd  of  the  tiling  being  above  tb»  sart&ce  of 
the  water  so  that  It  drained  the  land.  In 
1911  Mason  c^mstructed  in  the  bed  ot  the 
ft  cement  octagonal  box  6  feet  across, 
with  wing  dania  reaching  across  the  creek, 
the  Imck  or  north  side  being  abont  51  inches 
in  height  or  40  Inches  above  the  floor,  and 
tbe  south  Edde  or  Intake  20  Inches  from  the 
bottom.  This  was  done  In  order  to  turn  the 
watef  Into  the  tiling  connected  with  the  ba- 
sin, one  string  of  whltAi  was  higher  than  the 
other  at  this  end,  and  carried  water  to 
iMastm's  ram,  and  furnished  power  for  pump- 
ing.    At  that  time  Mason  changed  the  loca- 
tion of  some  of  bis  tiling  and  raised  the  end 
towards  Dragseth's  land.  After  this  obstrac- 
tion  was  placed  In  the  bed  of  the  stream  wa- 
ter tiftdced  up  onto  Dragseth's  premises  for 
about  300  feet  to  where  he  had  a  ram  and 
submerged  It  Silt  accomnlated  in  the  creek 
BO  that  tbe  end  of  plaintiff's  tiling  which  be- 
fore that  time  was  above  the  surface  of  the 
water  wu  abont  16  indies  below  the  soil  In 


tbe  brook  and  the  lower  part  of  Ms  land 
could  not  be  drained,  was  very  swampy,  and 
would  not  raise  crops.  Dragseth  states  that 
the  cement  work  raised  the  water  In  the 
creek  20  to  24  inches  above  Its  natural  flow ; 
that  in  times  of  high  water  the  highest  part 
of  the  cement  basin  serves  as  a  dam  and 
raises  the  water  4  or  5  feet.  In  the  princi- 
pal part  of  his  statement  he  Is  corroborated 
by  Ills  neighbor  farmers  and  road  supervisor. 

We  have  looked  carefully  through  the  evi- 
dence to  find  any  substantial  contradiction 
of  plaintiff's  claim  and  find  none  only  In  the- 
ory. The  very  competent  dvll  engineer  who 
tot*  levels  of  the  creek,  basin,  tiling,  ram, 
etc.,  drew  a  diagram  of  the  premises,  and  tes- 
tified as  a  witness  in  the  case,  for  some  rea- 
son was  not  requested  to  place  his  oi^nlon  In 
the  balance.  Other  nonexpert  witnesses  ex- 
pressed their  views..  On  cross-exsmlnatliHi 
Mr.  Mahr,  witness  for  plaintiff,  testified  thus 
In  regard  to  the  water  of  this  stream : 

"Wen,  apparently;  of  coarse,  the  way  it  is 
Qow,  apparently  the  water  is  kind  of  held  back 
in  order  to  Strike  that  one  pipe  there,  that  top 

pipe." 

In  order  to  divert  water  from  its  natural 
channel  It  is  ordinarily  necessary  to  con- 
struct a  dam  In  the  stream  at  least  part  of 
the  way  across  the  same.  To  turn  the  water 
Into  his  tiling  Mason  did  as  people  usually 
do,  but  Instead  of  calling  the  obstruction  a 
dam,  termed  a  portion  thereof  a  c^ent 
basin ;  nevertheless  It  served  the  same  pur- 
pose as  a  dam,  and,  as  the  evidence  clearly 
shows,  obstructs  the  water  so  as  to  throw 
It  back  onto  Dragseth's  land  about  300  feet. 
This  Is  not  a  great  distance,  but  the  result 
prevents  Dragseth  from  cultivating  a  small 
amount  of  good  land,  and  interferes  with 
the  successful  operation  of  his  ram  so  as  to 
pump  impure  creek  water  to  his  house  in- 
stead of  pure  gprlng  water.  Mr.  Mason 
states  that  there  is  too  much  fall  in  the 
creek.  We  are  unable  to  determine  whether 
he  erected  the  south  end  of  his  tile  too  high 
by  accident  or  on  account  of  convenience. 
We  find  that  the  cement  baaln  Is  an  obstruc- 
tion to  this  stream  of  water  to  plaintiffs 
damage;  that  all  that  part  of  the  cement 
work  of  the  tjasin  above  the  lower  floor  there- 
of should  be  removed;  and  that  defendant 
should  be  enjoined  from  obstructing  the 
stream  to  that  extent  The  decree  of  the 
lower  court  will  therefore  be  reversed  and 
one  entered  In  accordance  herewith. 

It  appears  that  both  parties  have  made  an 
honest  effort  to  ascertain  their  rights  In  tho 
premises,  and  that  there  has  been  no  will- 
ful trespass  on  the  part  of  the  defendant. 
We  believe  the  ends  of  justice  will  be  served 
if  each  party  pays  his  own  costs;  therefore 
neither  will  be  allowed  costs. 

MOORE,  BBKSOX,  and  McOAMANT,  JJ., 
concur. 
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HINDEBLKTER  t.  McDOMALD. 

(Suprme  Court  of  Oregon.    April  IT,  1917.) 

1.  MoHET  Lent  4s»7<2)  —  ADHisaiBiuir  or 

BnDBHCK. 

It  1b  competent  to  establish  by  parol  testi- 
mony that  money  was  borrowed,  irrespective  of 
the  purpose  to  wbich  it  was  to  be  applied. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Cent.  Dif .  I  12.] 

2.  Frauds,  Statuhe  or  ^=al28— Pleadino  — 

CONSTBUCnoN. 

Under  a  compiaint  that  plaintiff  advanced 
money  for  defendant  to  pay  his  share  of  a  min- 
ing claim  they  had  agreed  to  parchase.  th^  alle- 
gation regarding  the  agreement  to  purchase  the 
mining  claim  is  material  and  mast  be  proved  by 
competent  evidence;  since  the  advance  of  money 
was  merely  incidental  for  that  purpose. 

[Ejd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  83,  278.] 

3.  Fbaudb,  Statute  or  «!=»56(8)  —  Minimq 
Clauc. 

L.  O.  L.  I  5132,  makinit  mining  claims  real 
estate,  section  5134,  making  mining  claims  con- 
veyauces,  subject  to  provisions  governing  other 
realty,  and  sections  804.  8U8,  requiring  convey- 
ances,  etc,  of  real  estate  to  be  In  writing,  pre- 
vent oral  proof  of  an  agreement  to  pnrchase  a 
mining  claim  interest. 

[£d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent.  Dig.  I  84.] 

4.  hClNES  AND  HlHEBALfl  «»85— SUIVIUIENOT 

or  Evidence. 
Plaintifr  cannot  recover  for  money  advanced 
for  defendant  to  pay  his  share  of  a  mining  claim 
interest  ttey  haa  agreed  to  purchase  and  own 
t<«ether,  where  plaintiff  took  the  title  to  the  en- 
tire interest  in  his  own  name. 

In  banc  Ai>peal  from  Clrcnlt  Court,  Jo- 
sephine County;  F.  M.  Calkins,  Judge. 

Action  by  W.  A.  Hlnderliter  against  W.  L. 
McDonald.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Beversed  and  remanded, 
with  directions. 

The  complaint  In  this  action  oontalns  the 
following  aTcnnoit: 

"Thot  on  or  about  the  28th  day  of  February, 
1914,  in  the  city  of  Grants  Pass,  Oregon,  the 
plaintiff  and  defendant  entered  into  an  agree- 
ment to  pnrchase  for  the  sum  of  $400.00  the  % 
Interest  of  <ne  B.  F.  Fry  in  a  certain  group  of 
raining  claims  known  as  the  'Afterthought  Mine' 
located  in  Jackson  county,  Oregon,  and  under 
and  by  virtue  of  said  agreement  the  plaintiff 
and  defotdant  were  to  share  equally  in  said 
interest  and  each  was  to  pay  one-hatf  of  the  said 
purcliase  price  of  four  hundred  ($400.00)  dol- 
lars ;  that  at  the  time  of  said  purchase  the  de- 
fendant requested  the  plaintiff  to  advance,  to 
the  said  B.  F.  Fry  for  his  %  interest  in  said 
mine,  one-half  of  the  purchase  price,  to  wit, 
$1200.00  as  a  loan  from  the  plaintiff  to  the  de- 
fendant which  the  defendant  promised  and 
agreed  to  repay  to  the  said  olaintiff  within  a  day 
or  BO  after  the  date  of  the  said  advancement, 
and  thereupon  and  in  consideration  of  the  prom- 
ise to  repay  as  aforesaid  to  the  plaiotiff  as 
aforesaid  thia  plaintiff  and  defendant  did  pur- 
chase said  Interest  of  Fry.  and  this  plaintiff  did 
advance  for  the  defendant  the  sum  of  $200.00 
upon  the  said  purchase  price  on  the  2d  day  of 
March,  1914." 

The  remainder  of  the  pleading  Is  to  the 

effect  that  the  defoidant  agreed  to  repay  the 


plaintifr  the  snm  of  $200  within  a  day  or  so 
after  the  latt^  had  paid  It  to  Fry,  but  has 
not  done  so.  The  answer  Is  a  denial  of  all 
the  allegationa  of  the  C(»nplaint  except  the 
nonpayment  of  the  money  danonded.  At  the 
close  of  the  plaintiff's  case  the  . defendant 
moved  for  a  Judgment  of  nonsnlt  on  the 
ground: 

"That  the  testimony  shows  that  the  agree- 
ment, if  any  existed,  or  whatever  agreemeot 
there  was  between  the  plaintiff  and  the  defend- 
ant was  verbal,  not  in  writing,  not  subscribed 
to  by  tha  party  to  be  charged  and  was  an  as- 
sumption on  the  part  of  the  defendant  to  pay  the 
debt  of  another,  and  that  the  same  is  clearly 
within  the  statute  of  frauds." 

The  trial  court  overruled  this  motion.  The 
Jury  returned  a  verdict  for  the  plaintiff  In 
the  sum  of  $200  and  Interest  From  the  en- 
suing Judgment  the  defendant  appealed. 

A.  C.  Hough,  of  Grants  Pass,  for  app^ 
lant  C.  A.  Sldler,  of  Grants  Pass,  for  re- 
spondoit. 

BUBNEOrr,  J.  (after  stating  the  facts  u 
above).  [4-S]  The  contention  of  the  plaintiff 
Is  that,  reduced  to  its  lowest  terms,  the  com- 
plaint Is  ft>r  the  recovery  of  UKHiey  loaned 
to  the  defendant.  It  Is  Indeed  cmnjfetent  to 
establish  by  parol  testimony  that  mon^  was 
borrowed  no  matter  for  what  purpose  tt  was 
to  he  applied ;  but  that  Is  not  all  the  com- 
plaint the  excerpt  whldi  has  been  quot- 
ed. We  find  In  fbe  first  idace  It  states  that 
the  parties  to  this  action  entered  Into  an 
ogre^ent  to  pnrchase  the  Interest  of  Fry  In 
certain  mining  dalms.  This  Is  a  material 
allegation  to  be  proved  by  what  the  statute 
requires  as  competent  testimony.  Section 
6132,  L.  O.  L.,  says: 

"All  mining  claims,  whether  quartz  or  placer, 
shall  be  real  estate,  and  the  owner  of  the  pos- 
sessory right  thereto  shall  have  a  legal  estate 
therein  within  the  meaning  of  section  325." 

This  last  reference  Is  to  the  procedure  for 
the  recovery  of  real  estate  by  what  is  com- 
monly known  as  an  action  of  ejectment.  Sec- 
tion 5134,  as  It  stood  at  the  time  of  the  trans- 
action in  qaestion,  declares: 

"All  conveyances  of  mining  claims,  or  of  in- 
terests therein,  either  quartz  or  placer,  shall  be 
subject  to  the  provisions  governing  transfers  and 
mortgages  of  other  realty.   •   •   ♦ " 

Further,  section  804  is  here  set  down: 

"No  estate  or  interest  In  real  property,  other 
than  a  lease  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  concerning  such  prop- 
erty, can  be  created,  transferred,  or  declared  oth- 
erwise than  by  operation  of  law,  or  by  a  con- 
veyance or  other  instrument  in  writing,  subscrib- 
ed by  the  party  creating,  transferring,  or  de- 
claring the  same,  or  by  his  lawful  agoit,  under 
written  authority,  and  executed  with  such  for^ 
malities  as  are  required  by  law." 

Again  In  section  808  we  find  this : 
"Id  the  following  cases  the  agreement  is  vMd 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideratirai,  be  in 
writing  and  subscribed  by  the  party  to  be  charge 
ed,  or  by  his  lawfully  authorized  agent;  evi- 
dence, therefore,  of  the  agreement  ^all  not  be 


>For  other  eases  «m  same  tonic  and  KEr-NUUBEK  In  all  K«r-Namb«r«d  DiKMta  and  latasi 
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receired  other  tban  the  writiaiTi  or  eeomdary 
evidence  of  its  contents.  Id  the  cases  prescribed 
by  law.  •  •  •  0.  An  agreement  for  the 
leadny,  for  a  longer  period  than  one  ;ear,  or 
tor  the  sale  of  real  property,  or  ct  any  interest 
therein.  •  • 

By  the  pleading,  the  advance  ct  the  mon- 
ey was  a  mere  incident  of  an  ezecntoiy  con- 
tract for  the  purchase  of  real  property,  and 
was  one  of  the  things  to  be  done  by  the 
plaintiff.  The  agreement,  as  stated  In  the 
complaint,  contemplated  that  the  result  of 
the  transaction  when  performed  waa  to  con- 
fer an  estate  in  land  upon  the  defoidant.  No 
writing  whatever  was  pnidoced  showing  a 
a  contract  by  these  parties  to  purchase  or  by 
Fry  to  sell  the  latter's  interest  in  the  mines. 
Neither  was  there  any  Instrumeot  tending  to 
show  that  any  estate  in  the  property  was 
ooHT^ed  to  the  defendant  In  point  of  lav 
he  has  nothing  to  show  that  he  tias  any  title 
to  or  interest  in  the  realty  mmtloned.  With* 
in  the  meaning  of  the  extracts  from  the  stat- 
utes, then  was  no  competent  proof  that  the 
deftoidant  agreed  to  tony  or  that  he  iwrtlci- 
pated  ia  the  pnrcbase  of  the  property.  Yet 
aU  this  Is  allseed  as  the  basis  of  plaintiff's 
demand. 

Passing  this,  howeTO*,  we  find  frcm  the 
record  that  six  persons,  of  whom  the  par* 
ties  to  this  action  were  two  and  Fry  a  third, 
had  possession  of  a  mine  under  a  written 
contract  to  purchase  the  same,  having  paid 
a  portion  of  the  price.  The  plaintiff  here 
bad  advanced  to  Fry  his  part  of  the  initial 
payment,  and  had  taken  his  note  on  that  ac- 
count for  $500.  After  a  time  Fry  became  dis- 
satisfied and  wished  to  retire  from  the  ven- 
ture. According  to  the  plaintiff.  In  his  oral 
testimony,  McDonald  urged  him  to  give  up 
to  Fry  his  note  and  take  over  that  Interest 
The  last  that  was  said  between  McDonald 
and  plaintiff  before  snrrend^ing  the  note 
was  this,  quoting  from  the  istter's  testimony 
narrated  In  tlie  blU  of  enxptions: 

"And  he  said,  *Oo  sea  Fry  tomorrow,  and  let 
bim  out,  and  I  will  assunw  one-half  interest,  so 
we  won't  lose  this  money,  otherwise  you  will 
have  to  lose  it.'  I  says,  *Just  as  yon  say,  if 
you  say  you  will  assnme  It  1 go  and  nt  itJ 
and  he  says,  Tea,  go  od.'  I  says,  'Well,  BOK  U 
that  is  what  you  mean,  I  wHl  go  at  it,  and  lets 
•etUe  It' " 

The  plaintiffs  farther  declaration  as  a  wit- 
ness is  that  he  went  to  see  Fry,  surrendered 
the  note,  and  took  from  falm  the  following 
writing : 

"Grants  Pass,  Ore.,  March  2,  1914. 
"To  Wh(Mn  It  may  Concern: 

'*This  is  to  certify  that  B.  F.  EVy,  the  undei^ 
sijnied,  has  by  these  presents  sold  to  W.  A. 
Hind^iter  for  the  snm  of  four  hundred  ivi- 
lars  in  hand  paid  sell  and  cmvey  all  of  my  one* 
nzth  interest  in  tbe  Afterthought  Group 

of  Mining  daims,  situated  in  Jaclumn  county, 
state  of  Or^N»;  the  said  W.  A.  Hiaderiitw 
tdso  releases  the  ssld  B.  F.  Fry  from  all  obU- 


gations  that  may  have  accrued  against  said 

Afterthought  mining  claims  to  date. 
"Dated  this  2d  day  of  Mardi,  1914. 

  rS«d]  B.  P.  Fry. 

"Witness:  F.  G.  Roper.** 

He  also  expressly  says  that  he  never  gave 
the  defendant  any  writing  showing  that  the 
latter  had  any  Interest  in  the  property,  and 
that  he  never  even  showed  him  the  assign- 
ment which  he  took  from  Fry.  It  is  plain 
that  no  mon^  ever  passed  between  the  par- 
ties. The  statute  of  frauds  and  that  relat- 
ing to  the  creation  of  an  interest  In  real 
property  are  not  satisfied  by  oral  testimony 
as  applied  to  the  auctions  of  the  com- 
plaint about  contracting  to  buy  the  property 
and  the  subsequent  actual  purchase  of  the 
Fry  interest 

[4]  Moreover,  on  the  merits,  the  plaintiff 
shows  that  he  did  not  perform  the  agreement 
which  he  alleges,  namely,  that  In  which  both 
parties  should  join  In  the  pordtiase  ct  tbe 
dalms.  On  the  contrary,  the  writing  wbldi 
he  took  from  Fry  without  reference  to  Its 
1^1  competency  shows  that  whatever  passed 
was  to  the  plaintiff  individually.  To  affirm 
the  Judgment  would  be  to  require  the  defend- 
ant to  pay  for  something  which  he  never  re- 
ceived, but  which  the  plaintiff  took  entirely 
to  himself. 

The  Judgment  Is  reversed,  and  tbe  cause  re- 
manded to  the  drcult  court,  with  directions 
to  enter  a  Judgmoit  of  nmumlt  la  IkiTor  ot 
the  defendant 


HETIUCK  «t  aL  T.  GBBUNGKB  MOTOB 
OABCa 

(Supreme  Court  of  OregtuL    A^  10^  1917J 

1.  Appeal  Ann  Ebbob  ^9889^  —  Assiqh- 

ICBIIT  OX  BBBOR— OoHPXiAIITT— AUIlfDUEirT. 

Where  error  is  not  asrigned  to  the  order  ct 
the  lower  court  In  permitting  matter  to  be 
set  up  in  a  supplemental  ctMnnlaint  which  siiould 
have  been  pleaded  by  way  of  amendment  to  the 
original  complaint,  the  appellate  court  will  treat 
such  sapplemental  complaint  as  an  amendmant 
of  tbe  original  complaint  propwly  allowed. 

[Bd.  Note^For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  3^1.] 

2.  GQITITT  <^s»40— RBTAIiriHG  jDBISDXCnOIl^ 

AwABD  or  Dahaqbs. 
As  a  suit  to  resdnd  a  contract  for  Ois  pur* 
chase  ot  an  artlde  and  to  cancel  a  note  pven 

on  account  of  the  purchase  price  and  recover 
damages  is  coniizaole  in  equity,  when  It  later 
appears  that  Uie  no^  has  been  negotiated,  as 
such  facts  were  not  known  to  the  plaintiff  when 
he  brought  tbe  suit  equity  will  retain  the  sidt 
for  the  purpose  of  awarding  plaintiffs  tbe  money 
damages  to  whidi  they  are  entitled. 

[Ed.  Note. — For  other  cases,  see  Biqnl^,  Cent. 
Dig.  I  115.1 

3.  EviDEitci  «s»4ai(ll)  —  Pabol  StrnwRoi  — 
Yabtinq  WnrtTiN  OoifTBAor. 

In  view  <tf  U  O.  Ia  I  713,  providing  that 
when  the  terms  of  an  agre«nent  have  been  re- 
duced to  writing  it  is  considered  as  containing 
all  those  terms  except  "(2)  where  the  validity 
ol  tbe  agreement  Is  the  fact  in  dispute,"  in  a 
salt  to  rescind  a  contract  for  ths  purefaase  ot  a 
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motor  truclc.  to  cancel  a  promissory  note  givm 
on  account  of  the  parcbase  price  and  to  re- 
cover damages,  a  proTiafon  in  the  mraocvandum 
of  sale  tbat  "it  i>  understood  hy  the  parties 
hereto  that  there  are  no  anderBtandiags  or 
afreementJi  Tcrbal  or  otherwise  other  than 
those  printed  or  written  hereon"  did  not  pre- 
clude testimcmy  on  the  part  of  the  plaintiffs  to 
prore  the  alibied  mlareimsaitatioBS  In  reUuoe 
on  which  the  truck  was  purchased,  tince  they 
are  not  seeking  to  modiiEy  the  written  contract 
in  any  resi^ect,  but  are  conteudinc  that  there 
■  was  no  contract  because  of  the  irand  perpe- 
trated. 

(Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  Si  2013,  2014.] 

4.  Sales  €=9120(1)— Vauditt—Misbefbesbn* 

TATIONa. 

Where  a  motor  truck  was  purchased  Feb- 
ruary 3d  and  suit  was  brought  March  20th  for 
rescission  of  the  amtract  of  purctiase,  and  in 
the  few  weeks  intervening  between  these  dates 
the  buyers  twice  returned  the  trudL  to  the  seller 
on  the  seller's  promises  to  repair  the  truck  and 
make  It  good,  and  the  buyers  complained  con- 
tinually that  the  car  was  unsatiefacCory,  and 
when  finally  apprised  of  the  history  of  the  truck 
promptly  aisafBrmed  and  brought  suit,  tbey 
were  not  barred  of  their  remedy  under  the  rule 
that  where  a  person  has  been  induced  through 
fraud  to  execute  a  contract  in  order  to  avail 
himself  of  this  defense,  he  should  act  promptly 
upon  the  discovery  of  tJie  deception. 

[Ed.  Note— For  other  cases,  see  Sales,  Orait 
Dig.  IS  313,  815.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Suit  by  M.  Hetrick  and  another,  copartners 
In  business  as  Hetrick  &  Cllne,  against  the 
Gerlinger  Motor  Car  Company.  Decree  for 
plaintlfta  after  reference  to  a  jury,  and  de- 
fradant  appeals.  Affirmed. 

This  is  a  suit  brought  by  M.  Hetrl(A  and 
W.  M.  OUne,  partners  as  Hetrick  &  CUne,  to 
rescind  a  contract  for  the  purchase  of  a 
motor  truck,  to  cancel  a  promissory  note  glv- 
m  on  account  of  the  purchase  price  and  to 
recover  damages.  It  is  alleged  that  on  Feb- 
ruary 3,  1915,  plaintiffs  purchased  from  the 
defendant  the  motor  truck  In  question  at  au 
agreed  price  of  f 2,500,  $100  was  paid  in  cash, 
and  plaintiffs  gave  the  defendant  their  nego- 
tiable promissory  note  In  the  sum  of  $2,400, 
payable  In  montUy  InstuUments  of  $200  each. 
It  Is  alleged  that  the  purchase  was  Induced 
by  fraudulent  representations,  to  the  effect 
that  the  "truck  was  practically  new,"  that 
the  "tires  on  the  said  truck  were  the  origi- 
nal tires  first  placed  on  the  said  tmdE,"  and 
that  the  car  "had  not  been  run  mote  than 
Are  hundred  miles"  prior  to  its  purdiase  1^ 
plalntifts.  The  complaint  cliarges  that  In 
truth  and  in  fact  the  truck  had  been  run 
more  than  4,000  mtlra;  that  its  engine  was 
worn  to  such  an  extent  as  to  be  valueless; 
that  the  original  tires  placed  on  the  truck 
had  been  worn  out ;  and  that  the  tires  which 
were  on  it  at  the  time  of  plaintiffs*  purchase 
were  new  tires  which  had  replaced  the  origi- 
nal ones.  It  is  alleged  that  the  false  repre- 
sentations were  made  with  the  Intent  to  de- 
ceive plaintiffs,  and  that  Qie  pl&intlffu  pur- 


chased in  reliance  on  tbem,  to  ttielr'InJnfT. 
SubsequKkt  to  the  bringing  of  this  salt  plaiur 
tills  learned  thi^  the  defoidant  had  negotiat- 
ed their  promissoTy  note  to  one  S«ynMMir  H. 
Bell,  who  was  a  bona  fide  parchaser  thereof. 
They  thereupon  filed  a  sapplementsl  omn- 
plaint,  alleging  this  fhet  and  «  payment  which 
fhey  had  been  obliged  to  make  to  BeU.  Be- 
cause of  the  auctions  of  tbe  supplemental 
complaint  plalntlffli  ask  for  no  further  reli^ 
except  a  money  Judgment  agalnet  the  deftendf 
ant.  The  def«dant  denied  all  the  allega- 
tions of  the  complaint  and  the  scQiplemental 
complaint,  except  the  purchase  of  the  tru<* 
and  the  terms  of  the  payment  thraefor.  It 
was  affirmatively  alleged  in  the  answer  t3iat 
plaintiffs  had  an  adequate  remedy  at  law; 
that  plaintifb  had  ratified  the  representa- 
tions, If  any,  by  retaining  the  truck  In  their 
poss^don  and  having  It  repaired ;  an'd  that 
plaintUb  were  thovouglily  advised  of  the  cm- 
dltion  of  the  track  at  the  time  o£  their  pur- 
chase. It  was  further  alleged  that  the  eon- 
tract  of  sale  was  in  writing,  and  ttiat  it  had 
been  entered  Into  after  a  thorough  examina- 
tion and  test  of  the  tmCk.  Tba  reply  denied 
the  afBrmatlve  allegations  of  piB  answer. 
The  trial  court,  sitting  In  equity,  elected  to 
refer  the  controversy  to  a  jury,  which  found 
a  verdict  for  the  plalntlfltB.  A  decree  was 
entered  on  this  verdict,  and  the  defendant 
appeals. 

Maurice  W.  Seltz,  of  Portland,  for  appel- 
lant W.  T.  Slater,  of  Portland  (Manning, 
Slater  &  Leonard,  of  Portland,  on  the  brief), 
for  respondents.  ' 

McCAMANT,  J.  (after  stating  the  facts  as 
above),  [t]  It  Is  true,  as  contended  by  the 
defendant,  that  the  matter  set  up  In  the  sup- 
plem^tal  complaint  should  have  been  plead- 
ed by  way  of  amendment  to  the  original  com- 
plaint; but  error  is  not  assigned  on  the  order 
of  the  lower  court  permitting  the  supplemen- 
tal complaint  to  be  filed.  We  will  therefore 
treat  it  as  an  amendment  of  the  original 
pleading,  propezly  allowed. 

It  would  serve  oo  useful  purpose  to  state 
in  this  optnl(Hi  the  evidence  on  the  snbiect 
of  the  fraud.  It  strongly  preponderates  In 
favor  of  plaintiffs,  and  convincingly  proves 
the  auctions  of  the  oomplalnt  It  is  prop- 
er to  add  that  the  evldeoce  does  not  con- 
nect Mr.  Edward  B.  Gerlinger,  the  general 
manager  of  defendant,  with  the  fraudulent 
representations. 

[2]  The  defendant  contends  that  the  decree 
should  be  reversed  because  there  is  an  ade- 
quate remedy  at  law.  The  original  com- 
plaint stated  a  cause  of  suit  cogiUsable  in 
equity,  as  plaintiffs  were  entitled  to  the  can- 
cellation of  their  note,  assuming  that  de- 
fendant stlU  held  it  This  note  having  pass- 
ed into  the  hands  of  an  innocent  purchaser 
prior  to  the  bringing  of  the  suit,  it  Is  con- 
tended that  there  was  no  ground  on  wM^ 
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equity  could  try  out  the  controversy,  altbongb 
plaintiffs  were  In  ^orance  of  the  negotia- 
tion of  the  note  at  the  time  when  tl»ey 
brought  their  suit.  It  Is  tme,  as  the  de- 
fendant contends,  that  equity  will  not  take 
Jurisdiction  merely  because  the  salt  Is  based 
on  fraud.  If  tbe  remedy  at  law  be  adequate, 
tlie  parties  wlU  ordinarily  be  relegated  to  a 
court  of  law.  It  has  been  repeatedly  held  in 
this  Jurisdiction  that  In  case  platntUI  fflllB  to 
prove  his  allegations  on  which  alone  the 
e(iultable  Jnrlsdiction  Is  predicated,  a  court 
of  equity  will  not  award  hbn  a  money  judg- 
ment. Ming  Yae  t.  Coos  Bay  R.  K.  Oo.,  24 
Or.  392,  33  Pac.  641;  Stammer  v.  Scottish 
Co.,  33  Or.  65,  49  Pac.  588,  53  Pac.  498;  Den- 
ny V.  McCown,  34  Or.  47,  53.  54  Pac.  952; 
Multnomah  Co.  v.  Portland  Cradker  Co.,  49 
Or.  345,  362,  90  Pac.  155.  These  were  all 
cases  Id  which  the  plaintiff  had  never  bad  an 
equitable  cause  of  suit  and  In  whirti  be  was 
chargeable  With  notice  that  hla  remedy  was 
Qt  law.  Tbe  case  at  bar  is  dlstlngalshahle 
from  the  cases  above  cited,  In  that  these 
plaintiff  without  question  bad  a  remedy  In 
equity  prior  to  the  negotiation  of  their  prom- 
issory note.  They  brought  the  a«lt  In  igno- 
rance of  such  negotiation,  and  wltlwnt  notice 
3f  any  facts  sufficient  to  put  them  on  inquiry 
fflth  reference  thereto.  There  is  aothorlty 
:o  the  effect  that  on  equitable  suit  brought 
ander  such  circumstances  will  be  retained 
Tor  the  purpose  of  awarding  plaintiffs  the 
noney  damages  to  which  they  are  entitled, 
irbenever  the  act  ot  the  defendant  has  creat- 
ed a  attuation  which  makes  distinctively  eq- 
litable  relief  impracticable.  In  1  Pom.  Eq. 
fur.  (3d  Ed.)  I  237,  the  rule  Is  stated  as  fbl- 
ows: 

"If  a  court  of  equity  obtains  juriBdlotion  of 
suit  for  the  purpose  of  granting  some  distine-' 
ively  cqoitahle  relief,  sach,  for  examine,  as  the 
peci&c  performaoce  of  a  contract,  or  tbe  re- 
mission or  cancellatkm  of  gome  instrument,  and 
:  appears  from  facta  disclosed  cm  the  near- 
ly, but  not  known  to  the  platntiff  when  he 
rougbt  his  suit,  that  tbe  special  relief  prayed 
)r  has  become  imivacticabie,  and  tbe  plaintiff 
I  entitled  to  the  only  alternatiT^  rehef  pos- 
.ble  of  damages,  the  court  then  may,  and  gen- 
rally  will,  instead  of  compelling  the  plaintiff  to 
icur  tbe  double  expense  and  trouble  oi  an  ae- 
on at  law,  retain  tbe  cause,  decide  all  the  is- 
les involved,  and  decree  the  payment  of  mere 
>mpensatory  damages." 

The  foiesolBfl  rule  la  soHKnted  by  MUk- 
an  T.  Ordway,  106  Haas.  282,  and  Cole 
etKinger,  96  Wis.  5S9i  D77.  Tl  N.  W.  75.  We 
illeve  the  role  to  be  a  aound  one^  and  that 
«  decree  la  not  open  to  <d>jectloii  on  tbls 
vund.  We  ate  tbe  more,  readj  to  f<Alo>ir 
ese  RutborltteB  In  tbe  caae  at  bar  became 
e  def(>Tidant  has  bad  a  trial  by  jury,  and 
-cause  the  erldence  la  80  clear  tbat  no  trier 
>u1d  be  a{>t  to  come  to  a  dlfterent  C(mcInslon 
t>m  that  reached  by  the  }ury  and  the  lower 
nrt. 

rs}  At  the  time  of  the  purchase  a  memo- 
ncltiin  of  sale  was  signed  by  the  plalntifFb 
d  also  by  Fred  W,  Weat,  as  manager  of  the 


defendant,  vhldi  oontalned  the  fidlowing 

language: 

"It  is  understood  by  the  parties  b«eto  that 
there  are  no  mideratandlngs  or  agreeBMnts, 
verbal  or  otherwise,  other  than  those  minted 

or  written  hereon." 

It  Is  c<mtended  that  because  of  this  circum- 
stance it  is  not  competent  for  the  plaintiffs 
to  prove  the  misrepresentations  In  reliance 
on  which  the  truck  was  purchased.  On  this 
branch  of  the  case  the  defendant  relies  ou 
Equitable  Co.  v.  Blggers,  121  Ga.  881,  S82,  49 
S.  E.  271.  In  tbe  Georgia  case  the  contract 
signed  by  the  parties  contained  the  loUowIng 
language: 

"This  sale  is  made  under  inducements  and 
representations  herein  expressed  and  no  others." 

The  court  lield  that  this  language  prelud- 
ed testimony  on  the  part  of  the  defendant  of 
contemporaneous  r^resentatlons  which  were 
false  and  fraudulent.  The  agreement  in  the 
case  at  bar  is  dlstingulsliable  from  that  of 
tbe  Georgia  case,  in  that  it  makes  no  mentloa 
of  Inducements  and  representations.  The 
agreement  In  the  Instant  case  specifies  mere- 
ly that  there  are  no  understandings  or  agree- 
ments except  those  expressed  in  the  contract. 
If  ^IntlCfs  in  the  case  at  bar  were  setidng 
to  charge  the  defendant  with  warranties, 
their  proof  might  be  excluded  as  in  contradic- 
tion of  the  written  contract.  But  plainticrs 
are  not  setiiiDg  to  modify  the  written  con- 
tract In  any  re^^ect  They  are  contending 
that  there  was  no  contract  because  of  tbe 
fraud  perpetrated.  Tbe  mle  appUealde  Is 
statutory  in  this  jnrlsdlctloiL  Section  713, 
L.  O.  L.,  Is  as  follows: 

"When  the  terros  ot  an  agreement  have  been 
reduced  to  writing  by  tbe  parties.  It  i*  to  be  con- 
sidered as  CMitaining  all  nose  tarmac  and  there- 
fore there  can  be,  b^ween  tbe  parties  and  tbdr 
representatives  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement,  other 
than  the  contents  of  the  writing,  except  in  the 
following  cases: 

"1.  Where  a  mistake  or  imperfection  oi  Oi» 
writing  is  pat  in  issue  by  the  [headings; 

"2.  Where  the  validilr  of  the  agreement  ia  the 
fact  in  dispute." 

In  tbe  case  at  bar  the  validity  of  the  agree- 
ment is  the  fact  In  dlapute,  and  it  was  com- 
petent for  plaintiffs  to  offer  evidence  In  sup- 
port of  their  allegations,  going  to  tbe  ulti- 
mate fact  that  the  minds  of  the  parties  never 
met  because  ot  tbe  fraud  of  the  defendant 
in  tbe  respects  pointed  out  In  the  complaint. 
Oar  condnston  on  this  branch  of  the  case 
is  supported  by  tbe  recent  decision  of  Bouchet 
V.  Oregon  Co.,  78  Or.  230,  236,  152  Pac.  888, 
where  under  a  state  of  tacts  dosely  akin  to 
those  In  this  case  tbe  same  rule  was  an- 
nounced, supported,  Inowever,  different 
reasoning. 

[4]  It  la  also  contended  that  the  plaintiffs 
are  barred  of  their  remedy  by  retaining  the 
truck  in  their  possession  and  making  use  of 
it  in  their  business. 

"It  is  the  general  rule  that  any  person  wbo 
has  been  induced  through  fraud  to  execute  a 
contract  of  any  kind,  in  order  to  avail  himself 
ot  tiiat  defense,  should  act  promptly  upon  tbe 
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dlseoTery  of  the  deception."  Waymire  t.  SUj^ 
ley,  52  Or.  464,  474,  97  Pac.  807.  811. 

This  mle  is  well  establlahed,  but  the  facts 
do  not  bring  this  case  within  its  operation. 
The  truck  was  purchased  February  3,  1915; 
this  suit  was  brought  March  20,  1915.  In 
the  few  weeks  Intervening  between  these 
dates  the  plaintiffs  twice  returned  the  truck 
to  the  defendant  on  the  defendant's  promises 
to  repair  it,  and  whatever  delay  took  place 
in  the  repudiation  of  the  contract  was  induc- 
ed by  the  defendant's  promises  to  repair  the 
truck  and  to  make  it  good.  Plaintiffs  com- 
plained continually  that  the  car  was  unsatis- 
factory and  when  finally  apprised  of  the  his- 
tory of  the  truck  they  promptly  disaiflrmed 
and  brought  this  salt. 

The  decree  of  the  lower  court  is  affirmed. 

McBRIDE,  a  J.,  and  BURNETT  and 
BEAN.  J  J.,  concur. 


In  r«  BARKER. 
(Suprune  Otrnrt  ot  Or^on.    April  10,  1D17.) 

L  SFBHDTHBinB  ijMO   COHTRA-OTB  lOS  NKO- 
BBBAMBB— LlABILirr  OF  BSTATE. 

L.  O.  8  1324,  provides  that,  if  a  guard- 
ian sball  be  appointed,  all  contracts,  excepting 
fur  necessaries,  made  by  such  ipeudtlirift,  sbaU 
be  void.  Section  1326  pnnrideB.  that  a  guardian 
so  appointed  ahall  have  care  and  custody  of  per- 
son of  ward  and  management  of  all  his  estate, 
eta  Section  1327  requires  guardian  to  pay  all 
jnst  debts  due  from  ward  out  ot  ward's  estate. 
A  cuardiau  of  a  spendthrift  provided  him  with 
Bumcient  money  each  month  to  pay  for  neces- 
sarieB.  The  ward  purchased  from  petitioner 
articlea  of  food  which  he  consumed,  but  did  not 
pay  for,  having  squandered  money  furnished 
by  the  guardian.  Held,  that  furmshing  ward 
with  mcmey  was  not  equivalent  to  furnishing 
him  with  necessaries,  and  that  estate  of  ward 
was  liable  to  petitioner  for  food  famished ; 
the  ward  having  under  the  circumstances  pow* 
er  to  contract  for  neoessarias. 

[Ed.  Note.-~For  other  cases,  see  Spaidthrifts, 
Cent.  Dig.  {  la] 

2.  GonsTB  4e»185  —  Affulabu  Obubb  ob 

Decbbe— Bejbction  of  Cuiu  bt  CounxT 

COUBT. 

An  order  ot  the  county  court  rejecting  a 
claim  agaioat  a  spendtlirift'a  estate  is  appeal- 
able in  view  of  L.  O.  L.  {  945,  providing  that 
provisions  of  chapter  6,  tit.  7  (fiS  54&-560), 
relating  to  appeals,  are  intended  to  apply  to 
judgment  and  decrees  ot  the  oonnt;  courts  in 
all  cases,  v 


[Ed.  Note^— For  other  cases,  see  Courts,  Cent 
Dig.  I  803.1 

3.  OOUBTS  «=»185— ClBCUIT  COUBI^POWEES 

ON  Appeal  fbou  Oountt  Coubt. 
Under  L.  O.  I>.  S  550,  providing  that  upon 
an  appeal  to  the  circuit  court  the  manner  of 
proceeding  thereafter  is  the  same  as  If  the  ac- 
tion had  been  commenced  in  such  court,  but  If 
the  appeal  is  from  a  decree  of  county  court, 
the  appellate  court  may  give  a  final  decree  in 
the  cause  or  matter,  the  arcuit  court  may  enter 
judgment  for  claimant  on  wpeal  from  an  order 
of  county  court  rejecting  claim  against  estate 
oi  a  -spendthrift. 

[Ed.  Note.— Fw  other  cases,  see  Courts,  Gent 
IMg.  S  60S.1 


4.  Appeal  aitd  Bbbok  •a»10e2CL>-ExnHT  of 

RBVIEW—EiXIOinEXOH  I88UXD  BT  GmK  OF 

Coubt. 

Where  the  judgment  of  the  circuit  court  on 
appeal  does  not  order  execution  to  issue,  the 
promuIgati<»  of  sudi  writ  under  Ia  O.  Ij.  i 
213,  providing  that  the  party  in  whose  favor 
a  judgment  is  entered  may  at  any  time  after 
entry  have  a  writ  of  execution,  and  section  215, 
requiring  derk  to  issue  sudi  writ  is  net  >  ju* 
didal  function  subject  to  review  on  aj^ieal 
from  judgment  of  circuit  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cmt  Dig.  fS  4270,  4289-4292.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 

In  the  matter  of  the  claim  of  Wascher 
Bros,  against  the  estate  of  W.  C.  Barker,  a 
spendthrift  From  a  decree  of  the  drcult 
court  on  appeal  reversing  an  order  of  the 
county  court  rejecting  the  <daim,  the  guard- 
ian appeals.  Affirmed. 

It  appears  by  the  record  that  the  count; 
court  of  Multnomah  county  appointed  a 
guardian  for  William  <X  Barker,  having  ad- 
Judged  him  to  be  a  ^endttirlft;.  The  p^tlcm- 
ers,  doing  business  as  grocers  under  the  Arm 
name  of  Wascher  Bros.,  presented  a  petition 
to  the  county  court  In  which  they  averred: 

"That  between  the  28th  day  ot  Novembo-. 
1914,  and  the  20th  day  of  September,  1915,  said 
W.  C  Barker  did  pumiase  «  and  from  the  pe- 
titioner bentn  and  bla  brother,  F.  W.  Waselier, 
copartners,  doing  busiaeas  as  Wascher  Bros., 
goods,  wares,  and  merchandise  of  the  agreed 
price  and  reasonable  value  of  S473.901  and  paid 
m  account  thereof  the  sum  &t  f82L25.  leaving 
a  balance  due  ot  S152.85;  that  asU  goods, 
wares,  and  merchandise  were  tamily  necessities 
and  were  used  by  the  defendant  In  and  about 
the  diaintenaace  of  his  home." 

They  further  stated  that  they  had  present- 
ed their  claim  to  the  guardian,  who  refused 
it  on  the  ground  that  his  ward  was  a  spend- 
thrift without  capacity  to  contract  any  ob- 
ligation whatsoever.  They  alleged  in  effect 
that  the  groceries  furnished  were  necessar- 
ies required  for  the  ward's  sustenance,  and 
that  he  Is  possessed  of  considerable  estate 
with  an  income  in  excess  of  $350  per  month. 
They  prayed  for  an  order  of  ttie  county  court 
compelling  the  guardian  to  pay  the  alleged 
Indebtedness.  The  court  however,  denied  the 
petition.  On  an  appeal  to  the  circuit  court 
that  tribunal  heard  the  agreed  statement  of 
facts  and  additional  testimony,  made  findings 
of  fact  to  the  effect  that  the  goods  famished 
were  necessaries,  gave  the  petitioners  a  Judg- 
ment against  the  ward  for  the  balance  of 
account  amounting  to  $152.71,  and  as  a  fur- 
ther ccmcluslon  of  law  held  "that  the  plaintiff 
do  have  execution  on  demand."  The  Judg- 
ment in  fact  entered  was  snbetantlally  that 
the  plaintiffs  have  and  recover  from  the  de- 
fendant Barker  the  sum  of  $152.71,  together 
with  costs  and  disbursements  herein  wltfaont 
ordering  execution.  It  Is  stated  In  the  ab- 
stract that  subsequently  the  petitioners  Is- 
sued execution  on  the  judgment  and  placed  It 
la  the  hands  of  the  sheriff  of  Multnomah 
county;  that  an  appeal  was  taken  and  a 
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snpersedeas  bond  filed ;  that  afterwards  the 
petltloQers  filed  their  nndertaklng  notwith- 
standing the  appeal  and  proceeded  with  the 
execution;  and  that  the  sheriff  made  a  re- 
turn showing  that  he  had  realized  the  fall 
amount  of  the  Judgment  by  the  sale  of  an 
automobile  beloi^ng  to  the  ward..  There  is 
DO  official  record  before  us,  however,  dis- 
closing anything  about  the  proceedings  after 
judgment.  An  appeal  has  been  talceo  on  be- 
half of  the  estate  of  the  Q>endthrift. 

Lynn  B.  Ooovert,  of  Portland  (El.  B.  Goo 
vert,  of  PfHtland,  <m  the  brief),  for  aintellant 
Binum  A.  Oeneate,  of  Portland  (Clark  ft  Gen- 
este,  of  Portland,  ca  the  brief),  for  reqwnd- 
ent. 

BUBNSITT,  J.  (after  stating  the  facts  as 
aboTcd.  Referring  to  the  guardianship  of  a 
Bpmdtlirtft.  it  Is  sal^ln  section  1324,  U  O. 

"If  a  guardian  shall  be  appointed  on  sndi  at>- 
plication,  all  contracts,  excepting  for  necessaries, 
and  all  i^ts,  sales,  or  transfer  of  real  or  person- 
al estate  made  by  such  ^endthrlft,  after  sudi 
filing  of  the  ctunplaint  In  the  county  clerk's  of- 
fice, and  before  the  termination  of  tiie  guardian- 
ship, shall  be  null  and  void." 

Id  section  1326,  U  O.  I*,  It  le  provided 
tbiu: 

"Every  guardian  so  appointed  for  a  spend- 
thrift sfaall  have  the  care  and  custody  of  the 
person  of  the  ward,  and  the  management  of 
all  his  estate,  nntil  the  guardian  sbaO  be  legal- 
ly discharged.  *  *  •" 

tnder  section  132T»  every  gnardlan  is  re- 
quired to — 

"pay  all  just  debts  due  from  his  ward  out  of 
bis  personal  estate,  if  sufBdent,  and  if  not,  out 
of  his  real  estate,  upon  obtaining  a  license  for 
the  sale  thereof,  as  provided  by  law." 

[1]  Dnder  the  assignments  of  error  it  is 
contended  that  the  articles  furnished  Barker 
were  not  necessaries,  and  that  the  claim  for 
the  same  was  not  valid,  as  against  the  es- 
tate of  the  spendthrift  The  circuit  court 
found  that  the  goods  were  received  and  used 
by  Barker  in  and  about  the  maintenance  of 
bis  home,  and  that  they  were  family  neces- 
sities. The  agreed  statement  of  facts  and 
the  testimony  received  in  addition  thereto 
convinces  us  that  this  finding  was  Justified. 
Tbewe  seems  to*  be  but  Uttle  contest  over  the 
fact  Oiat  the  goods  were  groceries,  consisting 
of  articles  of  food  used  by  the  spendthrift. 
The  contention  against  the  decree  is  that  the 
gnanUan  bad  placed  In  the  hands  of  his  ward 
each  month  ample  funds  with  which  he  could 
have  supplied  himself  with  what  was  requi- 
site for  his  sustenance,  and  hence  that  the 
food  which  tbe  petitioners  furnished  him 
and  Which  be  actually  consumed,  but  did  not 
pay  for  in  full,  were  not  necessaries.  Some 
old  precedents  from  other  states  have  been 
cited  which  apparently  support  that  argu- 
ment, but  they  do  not  seem  to  be  applicable 
to  our  statute.  Section  1326,  Li.  O.  U,  confers 
up<Mk  the  guardian  the  management  of  all  his 
ward's  estate,  and  the  following  section  di- 
rects blm  to  pay  aU  Just  debts  due  from  his 
ward.    To  deliver  into  the  latter's  bands, 
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ther^ore,  the  funds  of  his  estate  Is  at  war 
with  the  general  scheme  of  guardianship. 
If  the  guardian  la  to  manage  all  the  ward's 
proi>erty,  as  the  statute  says  he  must,  it  is 
a  violation  of  his  duty  to  commit  the  con- 
trol of  any  considerable  portion  of  it  to  the 
spendthrift  himself.  In  good  reason  he  that 
hath  discretion  to  manage  his  own  property 
bath  no  need  of  a  guardian.  The  very  cause 
for  appointing  a  custodian  tor  the  estate  of 
a  profligate  person  is  that  he  is  dissipating 
it.  and  that  therefore  it  is  necessary  to  take 
from  him  all  authority  over  it  It  seems 
from  the  record  tliat.  Instead  of  applylug  to 
bis  actual  necessities  the  allowance  given  to 
him  by  his  guardian,  Barker  took  counsel 
of  his  propensities  rather  tlian  of  good  Judg- 
ment and  squandered  the  money,  falling  to 
pay  in  full  for  the  necessaries  which  the  pe- 
titioners furnished  him.  Although  he  may 
have  wasted  his  allowance  In  riotous  living, 
still  It  was  imperative  for  him  to  live,  and. 
under  section  1326.  sapra,  he  was  entitled  to 
contract  for  what  was  requisite  to  that  end ; 
it  being  within  the  exception  to  tbe  geueral 
mle  declaring  all  agreements,  gifts,  sales,  or 
transfers  of  prt^rty  to  be  utterly  void.  To 
declare  that  furnishing  him  money  which  he 
ought  to  have  expended  in  payment  for  the 
essentials  furnished,  but  otherwise  wasted, 
would  take  from  his  food,  for  instance,  its 
character  as  a  necessity,  and  would  be  to  say 
that  the  payment  of  his  Just  debts  could  be 
prevented  by  a  void  act.  It  Is  true  enough 
that,  if  the  guardian  or  any  one  else  had  in 
fact  provided  for  his  needs  in  quantity  and 
quality  suitable  to  his  Income  and  station  in 
life,  anything  in  addition  thereto  would  not 
be  a  necessity;  but  supplying  him  money 
with  opportunity  to  waste  It  as  he  chooses 
is  not  equivalent  to  a  delivery  of  what  is 
requisite  for  ills  sustenance.  He  is  either 
qualified  to  manage  his  estate  or  be  is  not 
His  competency  is  not  apporiionabl^.  He 
may  contract  for  necessaries  under  tbe  stat- 
ute, but  if  he  does  not  pay  for  them  his  es- 
tate must  respond.  The  only  way  to  escape 
this  result  is  for  the  guardian  having  the 
care  of  the  ward  to  furnish  him  with  such 
tilings  or  cause  them  to  be  directly  provided 
for  him,  and  not  intrust  money  for  that  pur- 
pose to  tbe  spendthrift  himself. 

[2,  3]  It  la  next  urged  in  the  brief  for  the 
ai^>eUant  that : 

"ITie  court  erred  in  entering  any  judgment  for 
claimant,  even  though  the  claim  was  for  neces- 
saries; it  being  an  appeal  from  a  rejected  claim 
by  the  county  court  All  the  circuit  court  could 
do  would  be  to  approve  the  claim  and  send  it 
back  to  the  probate  court  as  an  approved  claim, 
to  be  paid  in  due  course  of  administration." 

In  support  of  this  argument  much  reliance 
is  placed  upon  Sturgis  v.  Sturgis,  51  Or,  10, 
93  Pac.  696.  15  L.  R.  A.  (N.  S.)  1034,  131  Am. 
St  Rep.  724,  note.  In  that  case  a  spend- 
thrift under  guardianship  desired  to  marry  a 
wife,  but  his  guardian  refused  to  consent, 
whereupon  he  with  bis  betrothed  went  Into 
anothw  state,  was  there  married,  and  re> 
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tarned  to  Oregon.  Tn  the  course  of  events 
the  wife  began  a  suit  against  the  spendthrift 
husband  for  a  divorce,  making  the  guardian 
a  party  defendant  so  as  to  subject  the  hus- 
band's estate  to  the  payment  of  alimony. 
After  hearing  upon  affidavit  the  conrt  order- 
ed that  the  defendants  pay  to  the  clerk 
thereof  S190  as  suit  money  and  $S0  as  tem- 
porary alimony  each  month  during  the  pend- 
ency of  the  litigaUcm.  The  guardian  ap- 
pealed, and  this  court  held  that  the  Judgment 
against  him  was  erroneous,  that  the  order  of 
circuit  court  merely  established  a  liabil- 
ity agalnat  the  ward,  but  that  It  could  be  en- 
forced against  bis  estate  only  throUKh  the 
process  of  the  county  court  In  granting  a  li- 
cense to  the  guardian  to  sell  realty  if  the  per- 
sonal property  of  the  ward  was  insufficient 
to  pay  the  debt.  , 

We  may  well  donbt,  as  a  general  prin<d- 
ple,  that  a  court  which  has  Jurisdiction  to 
render  a  judgment  or  decree  has  not  the  au- 
thority to  enforce  it.  Indeed,  it  is  said  in 
section  983: 

"When  jurisdiction  is,  the  organic  law  (tf 
this  state,  or  by  this  Code  or  any  other  statute, 
conferred  on  a  court  or  judidal  officer,  all  the 
means  to  cany  it  into  effect  are  also  ^ven; 
and  in  the  exerdae  of  the  Juriadietion,  if  the 
course  (rf  proceeding  be  not  spedfically  pointed 
out  tff  this  Code,  any  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may  ap- 
most  oHifonnahle  to  the  spirit  of  tius 

It  Is  not  necessary,  bowever,  to  further 
criticize  Stnrgis  v.  StUrgls,  supra.  In  section 
036,  Ifc  O.  L.,  we  find : 

"Tie  county  court  has  the  exclusive  Jurisdic- 
tion, in  the  first  iustance,  pertaining  to  a  court 
of  pnrfjate,  •  •  *  (3)  to  direct  and  control 
the  conduct  and  settle  the  accounts  ct  exeou- 
torS)  administratorB,  and  guardians." 

It  proceeds  in  a  manner  analogous  to  the 
conduct  ot  a  snlt  In  equity  as  dlstingoished 
fnnn  n  action  at  law,  and  its  decisions  are 
embodied  in  the  form  of  ord«s  and  decrees. 
Section  1130,  L.  O.  h.  These  are  subject  to 
the  right  of  appeal  to  the  circuit  court  un- 
der section  946,  L.  O.  L.  It  is  provided  in 
section  559  as  follows : 

"The  decision  of  the  appellate  court  shall  be 
given  and  enforced  as  provided  in  this  eection: 
*  •  •  (3)  Upon  an  appeal  to  the  circuit 
court,  the  manner  of  proceeding  thereafter  ia 
the  same  as  if  the  action  or  suit  had  been 
commenced  in  such  court;  but  if  the  appeal  be 
from  a  decree  of  the  county  court,  the  appellate 
court  may  give  a  final  decree  in  the  couse  or 
matter,  to  be  enforced  as  a  decree  of  such  court, 
or  BJich  decree  as  may  be  proxter,  and  direct 
that  the  cause  or  matter  be  remitted  to  the  court 
below  for  farther  proceedings  in  accordance 
therewith.   •   •  •^^ 


Writing  alMut  this  section  In  Re  Plnnkett*s 
Estate,  33  Or.  414,  417,  S4  Paa  152,  153,  Mr. 
Justice  Wcdverton  laid  down  the  rule  thus: 

"A  trial  de  novo  precludes  the  idea  of  a  direc- 
tion to  the  lower  court  to  retry  the  issues  upon 
which  it  has  once  passed,  and  which  stand  for 
trial  in  the  circuit  court  on  the  appeal,  as  the 
effect  of  such  a  proceeding  would  be  to  grant 
a  new  trial,  which  ia  8ul>ject-matt»  for  the 
court  of  original  jurisdictioQ  only.  By  intMid- 
ment  of  subdivision  3,  supra,  the  decree  of  the 
circuit  court  becomes  final  upon  the  matter  in 
hand,  which  it  may  enforce  through  its  own  pro- 
cess, or  direct  that  it  be  remitted  to  the  connty 
court,  with  directions  to  take  su(A  other  action 
in  the  premises  as  may  seem  proper;  but  always 
in  harmony  with  the  decree  the  circuit  court. 
It  does  not  contemplate  an  affirmance  or  re- 
versal for  errors  that  may  appear  of  record, 
but  a  final  adjudication  touching  the  matter 
thus  brought  on  for  hearing,  which  may  be  en- 
forced as  a  decree  of  that  court,  or.  if  remitted, 
controls  the  future  i>roceeding8  of  the  county 
court" 

The  Sturgis  Case  wa%  one  of  original  Ju- 
risdiction In  the  circuit  court.  The  case  in. 
hand  was  treated  by  that  court  on  appeaL 
In  its  diaracter  as  an  appellate  tribunal 
It  had  power  to  carry  into  effects  its  own  de- 
cree under  section  559,  L.  O.  L.,  describing 
how  the  decision  on  appeal  may  be  enforced. 
There  was  ample,  authority  for  an  execution 
on  the  decree  rendered,  because  tt  was  that  of 
the  circuit  court  sitting  as  sn  appellate  tri- 
bunal. 

[4]  Another  answer  to  the  contention  of 
the  appellant  on  this  subject  is  that,  where 
an  execution  Is  not  ordered  by  the  terms  of 
the  Judgment  itself,  the  promulgation  of  such 
writ  is  not  a  Judicial  act  Under  section 
213: 

"The  party  in  whose  favor  a  Judgment  is 
given,  which  requires  the  paynaent  of  money, 
*  *  *  may  at  any  time  after  the  entry  there- 
of have  a  writ  of  execution  issued  for  its  en- 
forcement, as  provided  in  this  diapter." 

By  section  215  the  derfc  la  required  to  Issna 
the  writ  and  direct  It  to  tbe  sheriff.  Henoa 
it  Is  not  a  Judicial  fimctlOD  In  any  sense  of 
the  word,  but  purely  ministerial  at  the  re- 
quest of  a  party.  This  court  does  not  re- 
view such  acts,,  but  only  Judgments  or  de- 
crees, as  provided  by  section  548,  L,  O.  I*. 
We  have  nothing  to  do  with  the  means  by 
whidi  the  payment  of  a  Judgment  may  be  en- 
forced. If  the  wrong  process  for  collection 
has  been  employed,  the  grievance  must  be 
worked  out  by  some  other  procedure  than 
by  an  appeal  from  the  Judgment  or  decree  up- 
on which  it  ia  based.  These  considerations 
lead  to  an  affirmance  of  the  decree  of  the 
drcnit  court  . 

McBRIDE,  O.  7..  and  MOOBB  and  BEN- 
SON, JJ.,  concur. 
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BRYANV  T.  PAGiriG  IDLBJOTRIO  BT.  CX>. 
(I/.  A.  8778.) 

(Snpreme  Goart  of  California.   April  4,  1917. 
Bdiearinff  Denied  ICay  8,  lAlT.) 

1.  Nequoencb  ^»93^)— luptrrao  Nbou- 

OENCE— DbITEB  and  FASSENQEB. 

The  mere  fact  that  plaintiff  wai  riding  in  an 
antCHnobile  driven  br  his  29  year  old  aoD  does 
not  impute  to  the  pfaintiffi-  the  negligence  ot  his 
son. 

IBi.  Note.— For  other  <aute,  see  NegUgenoe, 
Cent  Dig.  I  ISO.] 

2.  NeOLIOEHOE     4=»93(3)— bfFUTKD  Nsou- 

OERcat— Dbiteb  and  Passengeb. 
Ntn-  does  the  added  drcnmstance  that  both 
perscma  were  unployed  hj  or  interested  in  the 
same  corporation  necessarilf  impute  the  son's 
n^Ugence  to  the  plaintiff. 

[EH.  Note.— For  other  case^  see  Negligence, 
Cent.  Dig.  i  150.] 

3.  NEGLIOEITOB  «=»93(1)— IlfFtTTED  NEQLI- 
OENCE— DBTTEB  and  PABSENGEB. 

If  the  oocupant  of  an  automobile  ezerdses 
control  over  the  driver  or  poMeases  power  of 
control,  the  n^Ugence  of  the  driver  is  imputa% 
b)e  to  him. 

[Dd.  Note.— For  other  eases,  see  NegBgence, 
Cent  Dig.  SS  147,  14a] 

4.  NeQUOBNOI  «=»93(1)  —  IKPUTBD  NSQU- 

OEKGB. 

In  order  that  there  be  such  joint  undertak- 
ing, it  la  not  sufficient  merely  that  the  p&sBOi- 
ger  or  occupant  indicate  the  route  or  destination, 
and  the  circumstances  must  show  that  the  oc- 
cupant and  the  driver  together  had  such  OMitrol 
and  direction  over  the  automobile  as  to  be  prac- 
tically in  the  joint  or  common  posaradon 
thereof. 

[Bd.  Note.— For  other  cases,  see  Negligenee, 

Cent  Dig.  H  147,  148.] 

6.  Negliqence  «=»00— iHPTmtD  Nbqligbnob. 

Under  Civ.  Code,  1  1714,  providins  that 
every  one  is  resifonsible  for  an  injury  occasioned 
to  another  by  his  want  of  ordinary  care  except 
so  far  as  the  latter  has  brought  the  injury  upon 
himself,  in  order  that  tlie  negligence  of  one  per- 
son may  be  imputed  to  another,  they  must  stand 
in  such  relation  of  privity  tliat  tiie  maxim,  "Qui 
fadt  per  alimn  faat  per  se,'*  applies. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  188-140.] 

Q.  NEGLiasnCB  <t=3l36(30)— licFCTED  Neolx- 

OENCB— QirBsnOIT  FOB  JUBT. 
E)vidence  Md  to  malce  it  a  jury  qaesticKi 
whether  plaintiff,  ridli^  an  antonuwile  driven  by 
his  20  year  old  son,  was  chargeable  with  im- 
puted negligence  of  the  stm. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  if  3CO-352.] 

Department  1.  Appeal  from  Superior 
Court,  I<0B  Angles  County ;  J.  P.  Wood, 
Judge; 

Action  by  Q.  L.  Bryant  against  the  Pa- 
dflc  Electric  Bailway  Ctmipany.  Judgment 
for  Oefendant,  and  plaintiff  was  granted  a 
new  trial,  and  d^endant  appealjB.  Affirmed. 

J.  W..  McEUnley,  Frank  Karr,  B.  G.  Oortr 
ner,  E.  Morris,  and  A,  W.  Ashbum,  all  of 
Los  Angeles,  for  appellant.  E.  B.  Drake,  of 
Los  Angeles,  for  respondent 

I^WXX>B,  J.  Q.  L.  Bryant  brought  this 
action  to  Tscover  damages  for  personal  In- 


jaries  alleged  to  haTe  been  caused  by  one  of 
the  defendant's  electric  cars  colliding  with  an 
automobile  in  which  he  was  riding.  At  the 
time  of  the  accident  the  plaintiff's  son  was 
driving  the  machine.  A  trial  was  held  be- 
fore a  Jury  which  resulted  in  a  verdict  for 
the  defendant,  but,  on  motion  by  the  plain- 
tiff, a  new  trial  was  granted  "solely  on  the 
ground  that  the  court  erred  in  Instructing 
the  Jury  that  negligence  of  the  driver  of  the 
automobile,  it  any,  was  to  be  imputed  to  the 
plalntifl."  The  defendant  appeals  from  this 
order. 

That  the  court  did  eo  Instruct  the  jury  is 
not  Questioned.  One  ot  the  pertinent  In- 
structions, for  Instance,  reads: 

"The  actions  of  the  said  driver  of  the  said 
automobile,  the  son  of  the  plaintiff  herein,  are 
in  law  tlie  actions  of  the  plaintiff  in  this  case ; 
that  is  to  say,  if  the  said  driver  of  said  auto- 
mobile, the  SOD  of  plaintiff,  was  guilty  of  negli- 
gence, such  negligence  is  imputable  to  the  said 
plaintiff,  and  is  a  bar  to  this  case,  if  it  con- 
tributed directlr  ot  proximately  to  t»e  collision 
betweoi  the  aaid  cbt  and  the  said  automobile." 

Again: 

"If  yea  find  from  the  evidence  that  the  said 
driver  of  said  autc«nobile  was  guilty  of  negU- 
.gence  in  swerving  upon  or  entering  up<«i  the 
said  railroad  tra<^,  •  *  •  then  no  recovery 
can  be  had  in  this  action." 

These  and  other  instructions  of  like  effect 
were  given  to  the  jury  at  the  request  of  the 
defendant,  and  Indicate  the  theory  ui>on 
which  it  based  its  defense  and  upon  which 
the  court  tried  the  case.  In  addition,  the 
following  special  interrogatory  was  submit- 
ted to  the  jury  wherein  all  dlstlnctlou  be- 
tween the  Independent  contributory  n^^- 
gence  of  the  plaintiff  and  that  of  the  driver 
is  wholly  Ignored: 

"Was  the  plaintiff  or  his  son  driving  die  au- 
tomobile guilty  of  negligence,  which  contributed 
proximately,  in  any  degree,  to  the  collision  be- 
tween the  etreet  car  and  the  automobile?" 

The  answer  was  "Yes."  Clearly,  If  under 
the  evidence  adduced  at  the  trial  the  negli- 
gence of  the  son  Is  not  to  be  imputed  to  the 
plaintiff  as  a  matter  of  law,  the  order  grant- 
ing the  new  trial  was  proper  and  must  be 
affirmed. 

\  The  automobile  in  which  the  plaii^tUt  was 
riding  at  the  time  of  the  accident  was  own- 
ed by  the  Brjant  Upholstery  A  Furniture 
Company,  "a  dose  corporation,  ootnsistlng  of 
the  Bryant  family,  father,  mother,  and  son, 
mostly,  which  held  the  controlling  Interest" 
The  plaintiff  was  president  of  the  corpora- 
tion, and  his  son  the  secretary  and  manager. 
The  corporation  used  the  automobile  in  its 
business  in  delivering  goods  and  going  to 
various  houses  in  the  ,<dty  and  collecting 
furniture  to  be  upholstered.  AcOording  to 
the  evidence,  "instead  of  having  the  expense 
of  keeping  the  automobile  up  town,"  it  was 
always  kept  in  the  bam  at  the  plaintiff's 
residence.  At  this  residence  the  plaintiff  liv- 
ed with  his  wife  and  son.  On  the  day  of  the 
accident,  at  (AOBing  time^  it  became  neces- 
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sary  to  mkke  a  delivery  for  the  corporation 
OD  the  east  aide  of  the  city,  which  was  on 
a  detour  and  not  a  direct  line  to  the  garage 
where  the  machine  was  kept.  The  plaintiff 
and  his  wife  were  at  the  place  of  business, 
and,  together  with  the  son  driving  the  anto- 
moblle,  made  the  delivery.  On  their  way 
home  the  plaintiff  rode  on  a  box  placed  on 
the  rear  of  the  automobile  and  steadied  him- 
self by  turning  a  little  to  the  aide  and  hold- 
ing to  the  back  of  the  front  seat.  His  vrife 
rode  on  the  front  seat  at  the  left  of  the  son. 
There  waa  evidence  Bnbmitted  by  the  plain- 
tiff: 

"That  the  plaintiff  bad  no  control  or  directioD 
mechanically  in  the  driviniy  or  management  of 
said  automobile  at  the  time  of  said  accident,  but 
tfae  same  was  under  the  full  ccmtrol  and  direc- 
tion mechanically  of  the  plaintiff's  son,  the  said 
Leslie  0.  Bryant,  who  was  29  years  of  age  and 
an  experienced  driver  of  automobiles." 

Other  evidence  was  to  the  effect: 
"That  the  father,  mother,  and  son  were  driv- 
ing htfme  to  supper;  that  the  father  was  not 
paying  any  (are;  that  the  father  and  mother 
nnd  son  were  simply  goine  toward  home  as  a 
faniity,  and  the  son  was  driving  wherever  the 
father,  mother,  and  son  wanted  to  go." 

While  thus  driving  south  on  Moneta  ave- 
nue In  the  (dty  of  Los  Angeles,  and  approach- 
ing West  Fortieth  place,  the  car  was  driven 
on  to  the  south-going  track  of  the  defend- 
ant's railroad,  where  it  was  suddenly  over- 
taken from  the  rear  by  a  "beach  car,"  a  car 
larger  than  an  ordinary  street  car,  wMch  was 
traveling  "at  a  tremendous  rate  of  speed." 
In  the  collision  wblch  resulted  plaintiff  re- 
ceived the  injuries  complained  of. 

[1]  This  court  has  but  recoitly  reiterated 
the  well-settled  rule  that  a  guest  or  passen- 
ger in  a  vetilcle  driven  or  operated  by  an- 
other is  not  ordinarily  bound  by  the  negli- 
gence of  the  driver  or  operator.  Farmenter 
v.  McDougaU,  172  Cal.  306,  156  Pac.  460.  In 
that  case  the  negligence  of  a  person  operat- 
ing a  motorcycle  was  held  not  to  be  Imputed 
as  matter  of  law  to  his  brother,  wbo  was 
riding  as  his  guest  on  the  rear  seat  The 
case  at  bar  presents  a  somewhat  different 
question.  But  first  it  may  be  observed  that 
the  mere  relationship  of  the  plaintiff  and  his 
son  cannot,  as  suggested,  take  the  case  out 
of  the  rule.  Board  of  Commlsslonets  t. 
Mutchler,  137  Ind.  140,  86  N.  B.  534. 

[Z]  Nor  does  the  added  drcumstauce  that 
both  persons  were  employed  by  or  Interested 
In  the  same  corporation  necessarily  alter  the 
situation.  In  Slever  v.  Pittsburgh,  etc.,  Ry. 
Co..  252  Pa.  1,  97  Atl.  116,  It  was  held  that 
the  negligence  of  a  street  car  conductor  in 
causing  a  collision  with  a  railroad  train 
could  not  be  imputed  to  the  motorman  "mere- 
ly because  they  were  working  together  on  the 
same  car"  so  as  to  prevent  his  recovery  in  an 
action  brought  against  the  railroad  company.- 
In  McBrlde  v.  Des  Moines  City  By.  Co.,  134 
Iowa,  398, 109  N.  W.  618,  the  negligence  of  a 
driver  of  a  hose  wagon  was  held  not  to  be 
Imputable  to  another  member  of  the  fire  de- 
partment who  was  rldios  with  him  «t  the 


time  of  a  collision  with  the  defendant's  street 
car.  In  Baxter  v.  St  Louis  Transit  Co.,  103 
Mo.  App.  697,  78  S.  W.  70,  the  fact  that  plain- 
tiff's son  was  engaged  in  helping  to  deliver 
ice  along  with  the  driver  of  an  Ice  wagon  at 
the  time  of  the  accident  was  held  not  to  con- 
stitute such  a  relation  as  to  make  the  negli- 
gence of  the  driver  the  negligence  of  the 
son.  This  is  further  llinstreted  by  Johnston 
V.  Delano  (Iowa)  154  N.  W.  1013.  In  that 
case  It  was  held  that,  even  though  the  plain- 
tiff's employ^  negligently  drove  a  team  Into 
collision  with  one  of  the  defendant's  trains, 
it  constituted  no  defense  to  an  action  brought 
by  plaintiff  to  recover  for  the  death  of  his 
minor  son,  who  was  riding  with  the  em- 
ploy4  as  a  helper  at  the  time  of  the  ac- 
cident These  authorities  are  In  accord 
with  the  cases  In  this  state,  and  to  this  ex- 
tent the  reasoning  of  Thorogood  t.  Bryan, 
8  C.  B.  116,  does  not  apply.  See  Uttle  v. 
Hackett  116  U.  S.  366,  6  Sup.  Ct  391,  29  L. 
Bd.  662.  The  family  relation,  or  the  busi- 
ness association,  therefore,  does  not  of  itself 
identic  the  plaintiff  with  the  driver  so  as  to 
Impute  to  him  the  tetter's  alleged  contribu- 
tory negligence. 

[3, 4]  The  nile  Is  otherwise,  howev».  If 
the  occupant  of  the  machine  exercised  con- 
trol over  the  driver  thereof,  or,  In  the  eyes 
of  the  law,  may  be  said  to  possess  such  power 
of  controL  Illustrations  of  the  application 
of  this  doctrine  are  found  In  cases  where  the 
parties  are  engaged  in  a  common  or  Joint 
enterprise.  Bullug  Case^w,  after  rttferring 
to  the  different  rules  as  to  whether  negli- 
gence may  be  imputed  to  a  gueat  or  poannger 
in  an  automobile,  says: 

"Hiere  seems  to  be  no  difference  of  opinion 
as  to  the  rule  that,  when  two  persons  are  en- 
gaged in  a  joint  enterprise  in  the  use  of  an  au- 
tomobile, tfae  eontributoiy  negligence  of  one  will 
bar  a  recovery  by  either,  if  it  is  in  a  matter 
within  the  scope  of  the  undertaking.'* 
Volume  2,  p.  1206,  |  43. 

But  lu  order  that  there  be  such  a  Joint 
undertaking  It  Is  not  sufficient  merely  that 
the  passenger  or  occupant  of  the  madilne  in- 
dicate to  the  driver  or  chauffeur  the  route 
he  may  wish  to  travel,  or  the  places  to  which 
he  wishes  to  go,  even  though  in  this  respect 
there  exists  between  them  a  common  enter- 
prise of  riding  together.  The  drcumatanees 
must  be  such  as  to  show  that  the  occupant 
and  the  driver  together  had  such  control  and 
direction  over  the  automobile  as  to  be  prac- 
tically In  the  joint  or  common  possession 
of  it. 

"Parties  cannot  be  said  to  be  engaged  in  a 
joint  enterprise,  within  the  meaning  of  the  law 
of  negligence,  unless  there  be  a  ctmrnunity  ot 
interest  in  the  objects  or  purposes  of  the  un- 
.  (lertaking,  and  an  equal  right  to  direct  and  gov- 
ern the  movements  and  conduct  of  each  other 
with  respect  thereto.  Elacti  must  have  some 
voice  and  right  to  be  beard  in  its  cinttrol  and 
management."  St.  Louis,  etc.,  Ry.  Co.  v.  Bell 
(Okl.)  159  Pac.  336;  Atwood  v.  Utah  URht, 
etc.,  Ry.  Co..  44  Utah,  366. 140  Pac;  137;  Col- 
ton  V.  WiUmar,  etc.,  Ry.  Co.,  90  Minn.  866, 109 
X.  W.  835,  8  L.  R.  A.  (N.  S.)  643,  116  Am.  St. 
Rep.  422,  9  Ann.  Oaa.  035. 
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In  tlie  case  first  cited,  which  arose  out  of 
a  collision  of  a  street  car  with  an  automobile 
in  which  the  deceased  was  riding  with  a 
number  of  lady  friends,  the  court,  upon  a 
careful  consideration  of  the  authorities,  said: 

"Assuminx  that  the  trip  was  a  'joy  ride/  as 
contended,  it  was  not  a  Joint  or  common  ruk- 
dertaUi^.^ 

Martlndaie  t.  Oregon  Short  Line  By.  Co. 
(Utah)  160  Paa  275,  and  Lawrence  v.  Sioux 
City,  172  Iowa,  320,  154  N.  W.  494,  are  recent 
cases  of  aimilar  Import.  A  case  of  a  joint  or 
common  nnderta^lng,  however,  is  Van  Horn 
T.  Simpson,  36  S.  D.  640,  163  N.  W.  888.  In 
that  case  the  conrt  held  that,  where  the  evi- 
dence showed  that  the  occupant  of  an  au- 
tomobile was  a  partner  of  the  driver  and 
owner  thereof,  and  was  at  the  time  of  the 
accident  engaged  with  his  partner,  the  driv- 
er, in  the  pr06ecntl(^  of  copartnersliip  busi- 
ness, both  parties  were  joint  participants  In 
the  alleged  nef^ence.  Idkewise  in  Washing- 
ton &  C.  O.  By.  V.  ZeU's  AdinX  118  Ta.  755, 
88  S.  E.  309,  the  deceased  and  another  per- 
a<m  took  an  automobile  trip  in  a  machine 
which  the  deceased,  according  to  his  custom, 
put  In  readiness  for  the  trip,  and  both  par- 
ticipated Id  rnnnbig  it.  The  machine  was 
owned  by  the  deceased's  companion.  It  was 
properly  held  that  the  parties  were  engaged 
In  a  Joint  enterprise  or  adventure;  for  the 
right  of  control  of  either  person  over  the  oth- 
er Is  readily  apparent. 

That  all  the  authorities  do  not  require  evi- 
dence of  the  exercise  of  such  control  to  es- 
tablish a  J<^t  enterprise  Is  quite  true.  Thus 
Berry's  Iaw  of  Automobiles  (2d  Ed.)  i  322, 
points  out  that  In  many  cases  wKere  the  doc- 
trine of  imputed  negligence  has  been  ap- 
plied the  relation  between  such  persons,  while 
somewhat  similar  to  that  of  master  and 
servant,  as  a  matter  of  fact  "lacks  the  es- 
sential element  of  that  relation  of  coutrol." 

"Neitlier,"  he  contiunes,  "has  control  of  the 
details  by  means  of  which  the  common  purpose 
is  executed.  Hence  the  only  theory  on  which 
one  nay  be  charged  with  the  negligence  of  an- 
other is  that  each  is  engaffed  in  the  perform- 
ance of  the  plans  which  all  have  agreed  upon 
and  which  are  aa  personal  to  one  as  to  another. 
It  is  a  sort  of  partnership,  as  it  were." 

Snch  a  case  Is  Wentworth  v.  Town  of  Wa- 
terbury  (Vt.)  96  AtL  834,  where  apparently 
tbe  only  basis  for  the  imputation  of  the 
negligence  of  the  driver  of  tbe  automobile  to 
the  plaintiff  was  the  dreomstanoe  that  ttiey 
were  both  engaged  In  the  common  purpose  of 
taking  two  ladles  fbr  an  afternoon's  drive  to 
view  a  lake 

[C]  In  our  opinion,  the  doctrine  of  imputa- 
ble Diligence  should  not  be  so  loosely  ap- 
plied. To  do  so  leaves  the  law  In  an  uncer- 
tain state.  The  better  view  Is  expressed  by 
Nonn  V.  Chicago  City  By.  Co.,  232  111.  378,  83 
N.  H.  924, 122  Am.  St.  Rep.  114: 

"There  can  be  no  sudi  thing  as  imputable 
nwUgoiee,  axo^t  in  those  cases  whwe  sucb  a 
ration  »ists  as  that  of  master  and  servant  oe 


of  principal  and  agent.  In  order  that  the  neg- 
ligence of  one  person  may  be  properly  imputed 
to  another,  they  must  stand  in  audi  relation 
of  privity  that  tbe  maxim  qui  fadt  pa  alinm 
faeit  ner  se  directly  applies. 

Indeed,  no  other  rule  is  consistent  with 
section  1714  of  the  Civil  Code,  wherein  It  is 
declared  that  every  one  is  respon^le  for  an 
injury  occaidoaed  to  another  by  his  want  of 
ordinaiy  care  "except  so  far  as  the  latter  has, 
willfully  or  by  want  of  ordinary  care, 
brought  the  injury  upon  htmtelf"  (Italics 
ours.y 

[I]  It  Is  (Oear,  therefore,  that  the  jury 
should  have  been  permitted  to  pass  upon  the 
question  ot  fact  as  to  whether  the  plalntifl 
exercised  or  bad  the  right  of  exercising  con- 
ttol  over  the  son  in  driving  the  automobile 
home  at  the  time  of  the  collision.  Had  It 
been  property  Instructed,  it  may  have  found 
that  the  son,  as  manager  of  the  Bryant  Up- 
holstery &  Furniture  Company,  had  full  and ' 
absolute  control  over  tbe  movementa  of  the 
machine  and  recognized  as  bis  superior  only 
the  corporation,  and  then  only  such  orders  as 
might  be  given  by  Its  officers  when  acting  In 
their  official  capacity.  This,  of  course,  is 
not  a  case  where  the  corporate  entity  may  be 
disregarded.  As  far  as  the  plaintiffs  right 
of  control  existed  at  the  time  of  the  accident, 
the  jury  may  have  concluded  that  l^t,  In  fact, 
extended  no  further  than  tihat  ofntrol  com- 
mon to  guests  or  passengers  for  hire.  There  ' 
was  evidence  that  the  son  was  an  adult  per- 
son and  an  experienced  driver  of  automo- 
biles, and  the  jury  may  have  found  the  fact 
to  be  that  be  was  In  all  respects  an  Independ- 
ent agent.  The  machine.  It  should  be  repeat- 
ed, belonged  to  the  conwratlon.  It  may  be 
conceded  that  the  plaintiff  and  his  son  were. 
Jointly  interested  In  the  conduct  of  the  busi- 
ness of  the  corporation.  But  It  does  not  nec- 
essarily follow  that  they  poasessed  a  joint 
or  community  Interest  in  the  matter  of  driv- 
ing the  automobile.  These  and  other  ques- 
tions of  similar  Import  InToive  matters  of 
fact  for  the  jury  to  determine  In  the  light 
of  the  prindides  of  law  we  have  enunciated. 

Tbe  order  granting  the  new  trial  Is  af- 
firmed. 

W»  omcar:  SHAW,  J.;  SLOSS,  J. 


UcDOUOALD,  CHty  and  Gonnty  Treasoro'.  t. 
LILIEMTHAL  et  at   (S.  F.  6790.) 

(Supreme  Court  of  CteUfOToia.   March  26,  1917. 
Behearing  Denied  ApHl  28.  1917.) 

1.  TaXATIOM  «S>864  —  IirilBBZTAlTCB  TaX  — 

Btatdte. 

Inheritance  Tax  Law  1905  (St  1905,  p.  S41) 
S  1,  defining  the  property  for  whose  transfer 
by  act  or  by  operation  of  law  a  tax  Is  imposed, 
imposes  a  tax  (1)  upon  all  property  passing:  bv 
will  or  by  tbe  intestate  laws  of  the  etiite,  and 
(2)  upon  all  proper^  of  a  nonresident,  which. 
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McavffleM  <tf  tto  mod*  of  trwuCar  or  meeesatoii, 
■ban  be  wUbln  the  itato. 

rEld.  Note.— BV>r  other  cme,  m  Tltzatloii, 
Oent.  Dig.  1 1679.] 

2.  Taxation  «»867(1)  —  IirnEBiTAnCE  Tax  — 
Propebtt  WiTHnr  Bcatb  —  Psobatk  Peo- 

OEEDINQS. 

The  imiKwltioii,  under  Inheritance  Tax  Lew 
1905,  I  1,  of  an  Inhti^tance  tax  apon  all  prop- 
erty of  a  nonresident,  which,  regardless  of  its 
mode  of  transfer  or  succession,  ^all  be  within 
tile  state,  is  not  dependent  upon  any  proceed- 
ings in  probate,  ancillary  or  othennw,  had 
within  the  state;  Uie  atate  having  exerdaed  Its 
onQuestioned  power  to  tax  property  within  its 
territorial  limits  and  jurisdicuoii  withoat  re- 
gard to  such  proceedinga. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Cent  Dig.  1  16S1.] 

8.  Taxation  «ca867(2)  —  Inhebitanck  Tax  — 

OWNEBSHIP  or  PBOFBBTr  TIT  StATE— COBPO- 

RATB  Stock. 
Ownership  by  a  New  York  decedent  of  a 
portion  of  the  capital  stock  ot  a  Oalifomia  cor- 
poration, whldi  ownnrsbip  was  evidenced  by  cer- 
tificates of  wtotk  located  In  the  state  of  New 
Tdrk,  was  ownership  of  property  within  Cali- 
fornia within  the  Inheritance  Tiax  Law,  since 
stock  in  a  d<Hne8tic  corporation  is  subject  to  the 
tax  at  the  eorpotatloo's  domicile,  though  dece- 
dent was  a  nonresident,  regardless  of  me  place 
whtxe  the  certificates  may  be  kept. 

[Bd.  Note^F<v  other  cum,  m  Taxatiui, 
Cent  Dig.  |  1682.] 

4.  Debcknt  and  Dibtbibuxxor  •eeS— Law  or 

D0MICILfr-PXBS0NAX,TT.  ' 
The  law  of  a  decedent's  domicile  controls  the 
disposition  of  his  personal  property,  where  the 
*  law  at  the  location  d  the  property  ia  not  in 

conflict 

[Dd.  Note.— For  other  cases,  see  Descent  and 
DMribation,  Cent  Dig.  H  19-22.] 

6^  JuDQuxNT  ^=>822<3)— Btfeot  of  Dboub  or 

DiSTBIBUTION  IN  OtHIB  StATB. 

Under  the  full  faith  and  credit  clause  of  the 
Constitution  ol  the  United  States  (C.  S.  Const, 
art  4,  I  1),  the  decree  of  distribution  of  a  New 
Tork  decedent's  property  in  the  probate  court 
of  New  York  does  not  predude  the  rig^it  of  the 
state  of  California  to  levy  an  inheritance  tax  on 
shares  of  stock  in  a  Califcwnla  corporation  own- 
ed by  decedent  since  the  full  faith  and  credit 
clause  does  not  impose  any  limitatiou  on  the  sov- 
ereign ri^t  of  a  state  to  tax  property  within  it 
inclnding  the  right  to  impose  an  inheritance  tax. 

[Ed.  Note.— Few  other  caiea,  aae  JudgHMnt 
Cent  Dig.  I  1500.1 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
E.  P.  Mogan,  Judge. 

Petition  by  John  E.  McDougald,  as  Treas- 
urer of  the  City  and  County  of  San  Francis- 
co, State  of  Callforala.  agalnat  Alice  M. 
Lilientbal  and  another,  for  the  exaction  of  an 
Inheritance  tax.  From  a  Judgment  tor  de- 
fendants, plaintiff  aiveals.  Berwaed. 

Hartley  F.  Peart  and  Ooa  U  Baraty.  both 
of  San  Franclaco  XU.  8.  Webb  and  Albert  H. 
Elliott,  both  of  San  Fnndsco,  of  counsel),  for 
appellant  lilienOial,  McKlnstry  &  Baymond, 
of  San  Frandaco,  for  respondents. 

EENSHAW,  3.  Albert  liUenthal,  a  non- 
resident of  this  state  and  a  resldoit  of  tbe 
Btate  of  New  Toife,  died  Intestate  in  tiie  dty 


and  state  of  New  York.  At  the  time  ot  bis 
death  he  .was  the  owner  of  1386  shares  of 
the  capital  stock  of  the  Llllenthal  Company, 
a  California  corporation,  having  its  principal 
place  of  business  in  the  dty  and  county  of 
San  Francisco.   The  certificates  representing 
his  ownership  in  the  capital  stock  of  the  cor- 
poration were,  at  the  time  of  tbe  decedent's 
death,  in  tbe       of  New  York.  This  proper- 
ty was  distributed  in  probate  proceedings  t>j 
the  courts  of  the  state  of  New  York,  and  these 
shares  were  distributed  to  the  respondeDta 
up<xi  this  appeal,  who  are,  reapeetiTdy,  one 
the  widow,  the  other  the  son,  of  the  deceased. 
The  inheritance  tax  imposed  through  the  sac- 
cession  of  ownership  of  this  stock  nnder 
the  laws  of  tbe  state  of  New  Ywk  was  duly 
paid.  No  probate  proceedings  upon  the  estate 
of  tbe  deceased  have  been  had  in  the  state  of 
Galifomla.   The  Inheritance  tax  law  of  1905 
(Stats.  190S,  p.  841)  Is  the  Oalifomia  law 
which  was  in  force  at  the  time  of  tbe  death 
of  the  decedent  The  treasurer  of  the  dty  and 
county  of  San  Frandaco,  appellant  herein, 
filed  a  petition  as  contemplated  by  the  law 
looking  to  tbe  exactltm  of  a  tax  upon  thin 
personal  property  under  our  law.   The  re* 
qxmdents  herein  answered,  hearing  was  bad, 
and  the  court  gave  Judgment  against  tbe 
treasurer's  Cfwtention.   From  that  Judgment 
this  appeal  Is  taken. 

Sedion  1  of  the  act  of  1905  Is  the  section 
defining  the  property  for  whose  transfer  by 
act  or  by  operatl<»i  of  law  a  tax  is  imposed. 
The  construction  of  this  section  gives  rise 
to  the  prlndpal  contfoversy  between  these 
parties.  The  section,  in  so  far  as  it  Is  here 
necessary  to  quote  it,  provides  as  follows : 

"All  property  whldi  shall  pass,  by  will  or  by 
the  intestate  laws  ot  this  state,  fr«n  any  per^ 
son  who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  at  this  state  at  tbe  time  of 
death,  which  property,  or  any  part  thereof,  shall 
be  within  this  state  •  •  •  shall  be  and 
k  aob^t  to  a  tax  faereinaftor  provided  for. 

Bespondents*  interpretation  of  this  lan- 
guage, which  was  adopted  by  the  trial  court, 
is  that  the  state  has  imposed  this  tax  only 
on  "all  peopertj  which  shall  pass,  by  will  or 
by  the  intestate  I&wb  of  this  state" ;  that  In 
the  succeeding  part  of  the  sentence,  gram- 
matically and  by  necessary  construction 
(since  this  tax  proceeding  Is  admittedly  one 
In  invitum),  the  words  "which  property"  have 
direct  reference  to  and  in  their  meaning  are 
limited  by  the  opening  words  of  the  act; 
that,  consequently,  the  state  has  declared  Its 
Intention  to  tax  only  property  which  shall 
pass  by  will  or  by  the  Intestate  laws  of  this 
state,  which  property,  if  the  property  of  a 
resident,  shall  be  taxed  wherever  situated, 
but  whldi  pn^erty,  if  the  property  of  a  non- 
resident, shall  not  be  taxed  unless  situated 
in  this  state.  As  the  property  here  unda  coo- 
slderatlon  is  unquestionably  personal  pn^r- 
ty,  and  as  it  did  aot  pan  to  tiiese  lespoDdaitt 
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^ther  1^  will  or  by  tiw  Intestate  l&ws  of 
this  state  (propoeltlons  whlcb  may  not  be 
fxmtrorerted).  It  li  not  sal^ect  to  the  tax  liere 
Bonght  to  be  touxMed.  Su<A  la  nBOoaOenW 
poaltlfHL 

[1,2]  Ind^ntably.  If  respondents'  con- 
struction of  tb»  section  la  soand.  the  conclu- 
sion drawn  from  that  oonstnictlon  la  nnan- 
swerable.  But  .wltb  tbat  oonstmetlon  we 
cannot  agreew  It  may  be  at  miqb  conoeded 
tliat  tbe  language  ladts  the  deamns  whi<A 
Should  be  found  In  erery  law,  and  eqtedally 
In  a  law  imposing  the  harden  of  a  tax.  But 
it  Is  taken  bodily  from  the  statute  of  New 
Yoric,  and  had  brai  orautraed  by  the  hU^iest 
court  of  that  state  beCctte  ita  adoptka  Into 
tbe  law  of  this  stat^  and  the  meaning  given 
to  it  was.  In  ettwA,  Oat  ttie  grammatical 
construction  of  the  sentence  was  faulty  and 
that  it  meant  to  impose  a  tax,  first,  upon  all 
property  passing  by  win  n-  by  the  Intesbite 
laws  ot  this  state,  and,  second,  upon  all  prop- 
erty of  a  nonresident,  which,  regardless  of  Its 
mode  of  transfer  or  sDOcession,  shall  be  with- 
in the  state.  Sadi  la  not  only  the  interpreta- 
tkm  of  the  highest  court  of  New  York,  but  Is 
likewise  the  interpretation  of  the  highest 
court  ot  Illinois  under  Its  statute  idntlcal 
In  this  respect  .with,  our  own.  People  t.  Oxlf- 
flth.  245  la  682.  88  N.  B.  818.  Tbe  dedara- 
tlon  of  this  court  In  Bstate  of  Kennedy,  1B7 
OaL  617,  106  Fac  280,  20  L.  B.  A.  (N.  S.)  426, 
to  the  efESct  that  the  language  in  like  first 
lines  of  the  section  "pass  by  will  or  by  the 
Intestate  laws  of  this  state**  means  to  pass  by 
virtue  and  effect  of  tbe  law  ot  this  state 
gtyvemlng  testa^f  or  Intesta^,  Is,  of  course, 
p^ectly  sound.  But  thia  court  was  not  there 
called  upon  to  review  the  language  of  tbe 
whole  section.  It  was  dealing  with  the  modi 
narrower  Question,  namely,  whether  a  home- 
stead set  apart  by  the  probate  court  consti- 
tuted property  passing  by  will  or  by  the  In- 
testate laws.  The  imescapable  ooncluslon 
that  our  la.w  designs  to  tax  all  of  tbe  innp- 
erty  ot  a  nonresident  deceased,  wbidi  is 
.within  Uie  state,  carries  with  it  the  additional 
determination  that  the  Imposition  of  this  tax 
is  in  no  wise  d^tendent  upon  any  proceed- 
ings in  probate,  ancUlary  or  otherwise,  had 
within  the  state.  Without  regard  to  such 
proceedings,  tbe  state  has  exercised  its  un- 
questioned power  to  tax  property,  within  Its 
territorial  limits  and  jurladlctkm,  over  whldi 
it  has  extended  the  pfotectiott  of  Its  laws. 

We  are  thus  brought  to  the  second  and  sub- 
ordinate question,  namely:  is  the  property, 
within  the  meaning  of  our  inheritance  tax 
law,  within  the  state?  The  ftmillar  maxim 
moMUa  segnuntur  personam  la  one,  It  may 
not  be  questioned,  which  the  state  in  Ita  tax- 
ing laws  may  modify  ot  reverse.  In  the  case 
of  the  statute  under  ccmsldraaOtm  it  Is  de- 
clared that  all  the  propwty  of  a  nonresident 
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within  the  state  shall  be  subject  to  tbe  tax. 
It  has  (section  28)  defined  property  very 
broadly  to  Include  real  and  personal  property 
and  Interests  therein. 

[3]  Our  next  conslderatlott  la  whettier  this 
awneiSblp  by  the  deceased  of  a  portion  of  tbe 
capital  stock  of  a  California  corporation, 
whldi  ownership  was  evidenced  by  printed 
and  written  certificates,  which  certificates 
in  turn  were  In  the  state  of  I^ew  Yosk,  la  of 
property  within  this  state.  Of  this  our  own 
decUdcms  as  well  as  those  of  other  Jurisdic- 
tions remove  all  doubt  proposltiim  is 
thus  stated  In  87  Cyc.  1662.  subd.  "b": 

"Shares  of  stock  in  a  domestie  oorponttfon  are 
■abject  to  the  tax  at  the  domicile  of  the  corpora- 
tlon  on  their  transfer  by  will  or  under  the  in- 
testate laws,  althoQgh  the  decedent  was  a  non- 
rcsidmt  and  this  without  regard  to  the  place 
where  the  certlfleate  ouiy  be  lEept." 

To  the  same  effect  are  our  own  cases  of 
Muri*y  V.  Grouse,  136  CaL  14,  66  Pac  971, 
87  Am.  St.  Rep.  90;  McDougald  v.  Low.  164 
CaL  107, 127  Paa  1027;  Hatter  of  James,  144 
N.  T.  6,  38  N.  E.  961 ;  Bstate  of  Bronson,  150 
N.  T.  1,  44  N.  B.  707,  34  L.  B.  A.  288,  55  Am. 
St  Rep.  632 ;  Estate  of  ntdi,  160  N.  Y.  87, 
54  N.  £.  701 ;  Palmer's  Estate,  183  N.  Y.  238, 
76  N.  B.  16;  Oreves  v.  Shaw,  173  Mass.  206, 
63  N.  B.  372 ;  Gardiner  v.  Carter,  74  M.  H. 
507;  Douglas  County  v.  Kountse,  84  Neb. 
506,  121  N.  W.  603:  Morrow  v.  Gould,  145 
Iowa.  1,  128  N.  W.  748,  26  L.  R.  A.  (N.  S.) 
384. 

[4, 1]  It  is  finally  contended  that  under  tbe 
full  faith  and  credit  dause  of  the  Constitu- 
tion of  the  United  States  the  decree  of  dis- 
tribution In  tbe  probate  court  of  New  Yw-k 
predudes  the  r^t  ot  the  state  to  tax  this 
Iffoperty,  and  in  suixwrt  thereof  Is  dted  Tilt 
V.  Kelsey,  207  U.  8.  48,  28  Sup.  Ct.  1,  62  L. 
Ed.  96.  It  may  be  conceded  that  the  law  of 
the  domicile  controls  the  disposition  of  per- 
sonal property,  where  ttd  law  of  the  place  (»t 
the  location  of  the  pn^erty  is  not  in  craiflict 
therewith.  But  we  do  not  undmtand  that 
the  full  faith  'and  credit  clause  imposes  any 
limitatlfm  upon  the  sovereign  right  of  a  state 
to  tax  any  and  all  property  wlUiln  It,  nor  Is 
this  rl^t  we  think  for  a  moment  denied  by 
respondents.  This  general  right  to  tax  in- 
cludes the  r^bt  to  inq^ose  a  tax  on  sucoessl<m 
known  as  an  inheritance  tax,  and  the  rftect 
of  our  law  is  that  those  to  whom  the  proper^ 
ty  has  gone  by  virtue  of  tiie  distribution 
awarded  1^  the  courts  ot  New  York  cannot 
take  full  title  to  and  ^oyment  of  their  prop- 
erty until  payment  of  the  tax  imimssd  by  the 
state  of  California,  In  which,  state  the  prop- 
erty is  located. 

The  Judgment  appealed  from  is  therefore 
reversed. 

We  concur:  LOBIOAN,  J. ;  MBL7IN,  J. 
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MALL  T.  3SALL  et  nz.  (S.  F.  7135.) 
(SaiNrane  Court  of  Califoniia.  March  29, 1017.) 

1.  Husband  and  Wifb  •s3S8S<^— Axjbnat- 
ina  Husband's  AFiracnoHa— fiumoiBifOT 

OF  Evidence. 
Plaititiirs  testimony  regarding  minor  dif- 
tereoces  with  her  hueband's  parents  lield  not  to 
flustain  a  verdict  against  them  for  alienating  the 
buaband's  affections,  where  plaintiff  had  aban- 
doned her  husband  and  it  did  not  appear  his  af- 
fection for  her  had  ceased, 

[Dd.  Note. — For  other  cases,  see  Husband  and 
"Wife,  Cent  Dig.  S  1124.] 

2.  Husband  and  Wife  ^=>333(0)— Alienat- 
ing Husband's  Affbotionb— Sufficienct 
or  Evidence. 

To  establish  willful  alienation  of  a  hnaband's 
affectiona  bj  his  parents,  the  proof  must  be  ex- 
tremely high,  since  it  is  not  lightly  inferred 
that  a  parent's  oimduct  toward  a  child  is 
prompted  by  (iQalicioaB  motives. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1124.] 

3.  Husband  and  Wife  «=»333(1)— Auenat- 
iNG  Husband's  Affections. 

In  action  against  parents  tor  alimating  a 
son's  affections  from  his  wife,  it  Is  presumed 
the  parents  acted  for  the  best  ioterest  of  their 
cbUd. 

W'Ei.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  {  1324.] 

Department  2.  Appeal  from  Superior 
Goart,  Santa  Oruz  Comity;  Lncas  F.  Smith, 
Judge. 

Action  b7  Gedle  B.  Hall  against  WllUam 
Hall  and  Locy  Han,  his  wife.  From  a  Judg- 
ment for  plaintiff  and  an  otder  denying  a 
new  trial,  defendants  appeal.  JTndgmmt  and 
order  reversed. 

Cfaas.  M.  Cassin  and  James  L.  Atterldge, 
both  of  San  Jose,  for  appeliants.  Beggs  & 
McOomish  and  H.  C.  Jones,  all  of  San  Jose, 
and  C.  0.  Houck,  of  Santa  Crus,  for  respond- 
ent. 

HBNSHAW,  J.  Plaintiff  sued  defendants, 
who  are  respectively  the  father  and  mother 
of  her  husband,  to  recover  damages  for  the 
alienation  by  them  of  her  husband's  affec- 
tions from  her.   The  charge  was  that: 

"The  defendants  willfully,  wrongfully,  wick- 
edly, unjustly  and  maliciously  contriving  and  in- 
tending to  injure  plaintiff  and  deprive  her  of  the 
affection,  support,  comfort,  fellowship,  society, 
aid  and  assistance  of  plaintiff's  huabaad,  *  *  * 
alienated  and  destroyed  the  affection  of  said 
Robert  Hall,  the  husband  of  this  plaintiff,  for 
this  plaintiff,  *  *  •  and  did  willfully,  illegal' 
ly  and  maliciously  entice,  abduct  and  persuade 
said  Robert  Hall  from  plaintiff,  whereby  plain- 
tiff has  wholly  lost  and  has  been  deprived  of  the 
nssistance.  comfort,  fellowship,  society,  aid  and 
support  of  said  Robert  Hall.*' 

Trial  was  had  before  a  jury,  which  return- 
ed its  verdict  In  favor  of  plalntlCf  In  the  sum 
of  $10,000,  Prom  the  judgment  and  from  the 
order  of  the  court  denying  their  motion  (or  a 
new  trial,  defendants  appeal. 

[1-3]  Upon  appeal  their  principal  effort  is 
directed  to  the  contention  that  the  evidence 
Is  wholly  insufflcient  to  Justify  the  verdict. 


and  this  ^ort,  it  may  be  said  at  the  outset. 
Is  wholly  successful.  Seldom,  indeed,  Is  it 
that  a  reviewing  court  is  called  upon  to  con- 
sider a  verdl(%  such  as  this,  whose  evidra- 
tiary  foundation  Is  airy  nothingness,  not  even 
the  baseless  fabric  of  a  vlsdon. 

PlaintltF  and  her  husband,  Robert  Hall, 
were  married  in  Los  Oatos,  Santa  Clara 
county.  In  November,  1906.  At  the  time  of 
their  marriage  the  husband  was  about  28 
fears  of  age,  the  wife  a  few  years  younger. 
Her  parents  were  living  in  Los  Oatos,  so 
were  his.  He  seems  to  have  been  an  only 
child.  His  father  and  mother  had  been  mar- 
ried more  than  60  years,  and  at  the  time  of 
the  trial  of  this  action  the  father  was  75 
years  of  age  and  the  mother  68  years  of  age. 
They  owned  their  own  home.  They  had  some 
property.  They  were  frugal,  and  the  old  wife 
did  all  of  the  household  work.  The  narra- 
tion which  follows  is  that  of  the  plaintUf. 
Following  their  marriage  in  the  latter  part 
of  November,  she  and  her  husband  went  to 
San  Jose.  Her  husband's  parents  came  to 
them  and  begged  them  to  come  and  live  with 
them  in  lios  Gates,  Mr.  Hall  aayti^  that  his 
wife  would  teach  ttie  bride  economy.  Ap- 
parently the  wife  had  no  means;  the  bus- 
band  was  earning  about  $76  a  month.  The 
newly  married  couple  went  to  Los  Gates  and 
began  housekeeping  in  rocHns  not  far  from  the 
home  of  the  eMer  Halls.  Xliey  were  visited ' 
quite  freqnenOy  by  the  latter;  old  Mrs.  Hall 
urging  that  the  young  people  come  and  live 
with  them,  saying  that  the  cost  of  living  was 
hlgli  and  they  ooald^liTe  more  cheaply  to- 
gether.  They  did  not  comply  with  the  Halls' 
request,  howerer,  but  continued  to  live  as 
they  had  been  dcdng  imtil  the  husband  wmt 
into  the  nearby  mountains  under  employmrat 
as  a  wood  choMiw  and  the  wife  went  to  live 
at  lier  parents*  h<nne.  During  this  time, 
when  the  husband  was  free  from  his  moun- 
tain labors,  he  returned  to  and  lived  with  Us 
wife.  One  painful  Incident  occurred  during 
this  time.  The  husband  and  wUe  were  mak? 
lug  a  call  upon  his  parents.  The  mother  was 
urging  that  they  sliould  comfi  there  to  live. 
Robert  said  tliat  he  did  not  think  they  would. 

"Then  she  began  screaming  and  raving  about 
me;  that  1  was  trying  to  keep  Robert  away 
from  her.  They  put  her  to  bed  and  worked 
with  her  for  some  three  hours.  She  insisted 
that  Robert  stay  all  night  with  her,  and  as  I 
was  nc^  wanted  I  started  home,  and  after  I 
started  I  discovered  I  had  not  the  key,  and  I 
came  bat^  to  get  the  key,  and  Robert  came  on 
home  with  me." 

Plaintiff  is  a  school  teacher,  and  obtained 
a  position  as  such  to  teach  a  country  school 
distant  from  the  city  of  San  Luis  Obispo 
about  30  miles.  Her  school  term  began  In 
July  and  ended  In  November.  Her  husband 
went  with  her  to  the  city  of  San  Luis  Obispo, 
and  for  his  own  Improvement  took  a  course 
in  a  polytechnlcal  school  there  situated,  while 
his  wife  ivent  to  the  country  to  teacli.  Ev- 
ery week,  usually  on  Friday  afternoon,  he 
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rode  his  bicycle  80  miles  to  be  with  her  over, 
the  we^'s  end.  WbUe  there  she  took  from 
her  husband's  salt  case  and  read  certain  let- 
ters -wrlttm  to  him  hy  his  father.  She  was 
pmnltted  to  give  secondary  evidence  as  to 
the  contents  of  these  letter^  She  said  that 
in  them  her  husband's  father  accused  her  of 
b^ng  "wasteful  and  extravagant"  and  "a 
hindrance  to  Robert's  splrltoal  iew^oo- 
inent" ;  that  he  ought  to  separate  from  her; 
that  the  letters  often  cont^ned  the  quotatlan, 
"Be  not  oneqaaUy  yoked  with  nnbelievN'S.'* 
He  urged  his  son  to  "take  the  paper  route 
by  aU  means  for  f20  a  month,  but  do  not  let 
Ceclle  know  how  much  yon  are  getting,  and 
ouce  In  a  while  In  case  of  absolute  necessity 
I  wIU  slip  in  a  little."  The  letters  told  her 
husband  to  keep  her  there  teaching,  '^that 
would  be  a  good  lesson  in  economy  for  bar." 
Another  letter  said: 

"Let  Cedle  come  on  home,  and  I  wDl  meet 
you  in  San  l/aiB,  and  together  we  will  take  a 
trip  in  Hadera  county;  but  don't  let  Cedle 
know  I  am  coming.  Yon  will  know  how  to  man- 
age that." 

It  Is  pertinent  here  to  add  that  the  father 
denies  having  written,  and  the  son  denies 
having  received,  letters  of  such  Import  Con- 
tain trips  made  by  faOier  and  mm  together 
are  complained  of  by  plaintiff,  as  for  qrample 
she  penaiatently  calls  a  trip  wMdk  her  hus- 
band and  his  father  made  to  Los  Angeles  as 
their  "wedding  trip."  Ihe  explanation  of 
these  tripe  is  that  the  father  was  earnestly 
seeking  to  establish  2he  son  In  some  inmfltable 
business,  and  his  wife  was  unwilling  to  go 
on  these  trips  with  them.  In  Decemi>«,  1907, 
th^  returned  from  Saa  Luis  Otdq;io  to  Los 
GatoB  and  took  np  ttaelr  abode  In  the  home 
of  defendants.  Plaintiff  was  pr^nant.  As 
the  date  of  her  conflnenwnt  qiproacbed,  she 
told  ber  motber-ln-law  that  she  eqiected  the 
arrival  of  the  Uttle  grandchild,  and  the  motti- 
er-lit-law  "sat  badi  in  ber  dialr  with  utter 
scorn  and  disgust  on  her  face  and  never  said 
one  word."  She  asked  her  mother^ln-law  If 
she  might  stay  in  her  home  during  fbe  period 
of  her  confinement  and  etmralescoice,  and 
her  mother-in-law  rolled,  "Yes;  you  may 
stay  here,  but  yod  must  not  be  a  trouble  to 
me."  The  aged  mother-in-law's  account  of 
this  interview  was  that  she  looked  forward 
to  the  birth  of  her  grandchild  with  great 
Interest;  that  she  told  her  daughter-lh-law 
that  she  could  stay  there  if  she  desired,  "but 
there  are  some  things  I  cannot  do  for  you." 
So  the  daughter-in-law  went  to  a  sanitarixKo 
where  she  was  confined.  On  leaving  the  sani- 
tarium, about  the  middle  of  July,  1908,  she 
did  not  return  to  the  Halls,  where  her  hus- 
band still  was,  but  went  to  her  mother's, 
where  she  remained  until  in  August,  1906, 
she  and  ber  husband  moved  to  Sao  Jose. 
There  they  resided  until  Jun^  1909.  The  de- 
fendants visited  them  not  infrequently,  and 
ber  father-in-law  paid  at  leaSt  In  part  for  the 
funilture  in  their  San  Jose  home.  In  June, 
1909,  they  returned  to  Los  Gatos,  nuved  by 


oonsiderattons  of  the  baby's  bealOL  The 
husband  contlDued  In  bis  employment  fai  San 
Jose  and  went  back  and  forth  on  tbe  inter- 
nrban  cars.  They  lived  In  their  own  home. 
The  principal  cDiq^fahit  of  tbe  conduct  of  the 
husband  during  this  time  Is  tbat,  returning 
to  Los  GfttoB  from  San  Jose,  he  usually  went 
first  and  directly  to  the  home  of  his  parents 
and  apoit  anne  time  there  before  returning 
to  bis  own.  Sometimes  he  took  his  supper 
there.  The  explanation  is  that  the  son  spent 
bis  time  helidng  his  aged  father  and  mother 
in  the  work  about  the  place,  and  that  when 
he  took  supper  with  them  It  was  because  he 
preferred  to  do  this  rather  than  to  get  his 
own  Buppa*  at  home,  as  frequently  he  was 
obliged  to  do  because  of  his  wife's  absence 
at  her  mother's  home.  Their  residence  In 
Los  Oatoe  condoned  until  January.  1911. 
During  that  period  of  Ume  between  1909  and 
1911  plaintiff  asked  the  Halls  at  sundry  times 
many  questions.  She  asked  Mr.  Hall,  Sr.: 

"Why  two  months  after  we  wm  married  be 
suggested  to  my  husband  that  I  married  blm 
for  his  money,  thus  polsoninf;  his  mind  against 
me.  Mr.  Hall's  reply  was,  'Well,  what  do  you 
think  we  thought  yon  married  him  for?  Peo- 
ple call  me  a  miUitmaire  and  people  are  after 
my  money.  What  eUe  do  you  think  I  thought 
yoD  married  him  for?* " 

But  elsewhere  she  testifies  that  tbe  elder 
Halls  balled  her  maniage  to  their  son  with 

great  delight.  Again  she  asked  Mr.  liall: 

"Why  he  suggested  to  Robert  that  we  were 
not  mated  crastantly  by  suggesting  to  him  we 
were  not  mated?  He  said  he  didn't  think  we 
were  mated  and  he  considered  it  his  doty  to 
separate  two  people  who  were  not  mated. 
Again  I  asked  Mr.  Ball  why  ha  was  a  party  to 
offering  me  $1,000  in  March,  1907,  to  leave  my 
hnsbnnd  and  telling  me  I  could  go  as  a  mia- 
slonnry  if  I  wanted  to.  Mr.  Hall's  answer  was 
—coolly  sat  back  and  said  he  supposed  it  was 
because  they  wanted  me  to  go,  and  Mrs.  Hall 
said,  *Do  you  think  we  wanted  you  to  go  with- 
out anythmg?* " 

Tbexe  Is  more  to  like  effect,  an  of  equal 
inconsequence,  and  the  defiendants  deny  that 
such  conversations  ever  were  had. 

The  separation  between  the  plaintiff  and 
her  husband  came  as  indicated  In  January, 
181L  During  all  of  their  married  life,  as 
tbe  evidence  discloses,  he  had  neither  neg- 
lected bis  vrlfe  nor  been  unkind  to  ber  in 
any  way.  He  did  not  drink.  His  absences 
from  b<Hne  were  only  those  upon  the  short 
business  tr^is  made  with  bis  father,  or  when 
his  labors  called  him  away,  or  when  be  stoi>- 
ped  at  his  parents*  home  to  help  them  before 
returning  to  his  own.  He  contributed  all  of 
his  earnings  to  the  support  of  his  wife  and 
child.  He  seems  to  have  Indulged  his  wife 
In  every  way,  and  when  tbe  separation  came, 
which  was  In  fact  her  abandonment  of  blm, 
be  "told  her  to  take  her  own  way.  I  let  ber 
have  her  own  way  all  the  time."  In  Janu- 
ary, 1911,  she  sold  the  furniture  in  their 
home,  took  this  money,  and  with  her  OxUd 
departed,  leaving  her  husband  weeping  in 
the  house.  To  the  sum  which  she  received 
from  the  furniture  he  added  9StO.  He  went  to 
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bii  parents'  borne.  She  stayed  two  we^  In 
Che  nearby  town  of  Campbdla  and  tben  w«nt 
to  Capltola,  a  siunmer  resort  on  Ifonterey 
Imy.  and  remained  there  until  the  middle  of 
the  summer.  She  returned  from  Capltc^a 
to  Los  Gatos,  and  In  September  secured  a 
position  as  stOkool  teadiw  In  tti*  oonnty  of 
Fresna  She  w^  ttiere  and  taught  until  the 
followins  May.  While  at  Captt(da  she  wrote 
to  her  hnaband,  telling  him  where  die  was, 
and  he  came  down  to  see  her  for  the  purpose 
of  effecting  a  reconciliation.  He  met  with  no 
socoess.  Upon  another  occasion  be  asked 
her  to  Join  him  and  bis  tatber  In  the  town 
of  Morgan  Bill,  where  It  was  proposed  to 
look  at  ran<ai  property  with  a  view  to  set- 
tling the  young  peit^le  Kie  went,  remained 
with  her  husband  one  or  two  nights,  but  soon 
left,  as  "I  wanted  to  get  bade  to  Gaplttria 
to  attend  a  meeting  of  the  Young  Women's 
Qirlstlan  Association  that  was  duutly  to 
conrene  down  there."  A  second  time  her 
husband  visited  hear  at  Gapitola.  but  left 
when  sbe  told  him  liiat  her  father  was  com- 
ing to  the  house.  Her  parents  disliked  her 
husband  very  much,  and  she  did  not  want 
them  to  know  that  she  communicated  with 
him.  She  went  to  Fresno  and  did  not  let 
her  husband  know  where  she  had  gone,  nor 
for  many  months  was  he  able  to  learn,  uot- 
wltfastanding  his  efforts  to  locate  her.  She 
testifies  that  she  did  not  want  him  to  bnow, 
and  for  explanation  Justifying  her  conduct 
says  that  It  was  because  her  husband  "said 
he  would  shoot  the  county  full  of  holes.  Now, 
do  you  wonder  that  I  didn't  want  him  to 
know?"'  She  wrote  to  her  husband  but  once 
while  Edie  was  In  Fresno,  and  returned  from 
there  to  Los  Gatos  in  liay,  1012.  iShe  im- 
mediately began  to  take  steps  looking  to  a 
divorce  and  to  securing  money  from  her  hus- 
band, which  money,  of  course,  would  come 
from  his  parents,  as  it  is  not  asserted  that 
he  had  anything  other  than  his  earning  ca- 
pacity. She  planned  to  use  this  money  to 
build  a  homa  Some  sort  of  tentative  ar- 
rangement seems  to  have  been  entered  into 
by  which  she  was  to  receive  a  thousand  dol- 
lars. In  one  of  these  letters  she  writes  to 
her  husband  as  follows: 

"These  are  my  terms:  (1)  TixB  goardianship 
at  Lawrence;  (2)  the  payment  to  me  of  the 
thousand  dollars  yon  once  offered  me,  not  for 
my  own  use  this  time,  but  for  Lawrence's  care. 
Has  it  ever  occurred  to  you  that  you  could  be 
arrested  for  felony  for  not  having  given  any- 
thing for  Lawrence's  support  for  over  a  year?" 

The  greater  part  of  the  year  to  which  ref- 
erence is  here  made  ms  the  period  when 
sbe  had  taken  the  child,  bad  abandoned  her 
husband,  and  bad  even  concealed  from  him 
her  whereabouts.  The  Halls  seemingly 
thought  that  this  thousand  dollars,  as  under 
the  mothn's  dedaratlon  It  was  to  go  for  the 
maintenance  of  the  child,  would  better  be 
paid  in  monthly  installments,  and  this  called 
forth  from  the  wife  a  letter,  from  which  the 
foUowlng  extracts  are  taken: 


"Yoa  seon  to  think  yon  have  the  power  to 
make  or  unmake  terms  as  you  see  fit.  and  I  have 
nothing  to  say,  but  only  accept.  Let  me  say 
rii^t  here  that  I  am  not  woink  to  do  anything 
of  the  Und.  •  •  •  T%ose  days  whm  I  took 
Lawrence  on  the  beach  (at  Santa  Gnu)  to  see 
yoo  were  the  most  miserable  days  X  ever  put  in, 
and  so  was  the  whole  thne.  If  yoo  hadn't  spent 
BO  mudi  time  crying,  and  if  Z  hadnt  frit  sorry, 
I  should  never  have  stood  It  tot  a  mlnate.  fnien 
yon  would  keep  saying  there  was  no  other  way 
but  a  divorce,  so  you  could  start  all  over  again, 
and  if  I  didn't  start  proceedings  yon  would. 
To  support  what  I  previously  said  about  the 
stay  in  Santa  Cros  oeing  a  most  unpleasant 
vacation,  Lawrence  and  I  did  not  go  home,  bat 
we  went  to  CaiHtola  and  had  a  real  vacation. 

*  *  *  My  sister-in-law  got  ^.000  dsms^es, 
and  didn't  half  try,  and  the  f 1.000  is  bei^^diiK 
to  look  mighty  Uttie  to  me.  I  ndgfat  Jost  t^ 
you  that  a  prominent  business  man  in  this  town 
has  hired  the  best  lawyer  In  San  Jose  for  me. 
and  he  is  now  consulting  with  Mr.  Jones. 

*  *  *  I  said  to  them  this  afternoon  tSiat  if 
yoo  would  live  up  to  your  part  of  the  agreement 
and  pay  $1,000  in  addition  to  the  $S0O  already 
paid.  I  would  live  op  to  mine.  That  $1,000  was 
not  to  be  paid  in  monthly  pay'ts.  NtriJiing  was 
said  about  sodi  an  arrangement.  If  yon  feel 
free  to  go  back  on  your  word  I  diaU  feel  free  to 
act  accordingly.  Furthermore,  it  was  to  be  In 
my  name." 

Certain  other  facts  here  merit  notice;  She 
charges  that  the  malign  inflnence  of  ber  bus- 
band's  parents  was  exerdsed  uptm  blm  Im- 
mediately after  the  marriage  and  contlnuons- 
ly  from  tiiat  time  on.  Tet  she  had>  no  dif- 
ferences, no  wordy  quarrds  witb  the  senior 
Halls  during  the  six  numtbs  Oiat  die  lived 
in  their  house.  Befbre  she  wait  there  to  live, 
it  will  be  remembered,  she  bad  been  teaming 
school  In  Ban  Luis  Obispo  counl7.  and  it  was 
while  there  Abe  read  the  letters  from  Mr. 
Hall,  ber  verslans  of  whi<3i  bave  been  given. 
Yet  abe  writes  to  "Dear  Mother  HaU"  a 
chatty  and  aflMtlonate  letter  whidi  closes 
with,  "Lovingly  yours.'*  When  she  abandoo- 
ed  biw  husband  in  1911,  she  wrote  ta  Um 
that: 

"I  want  to  love  you  again,  but  It  Juut  seems  a* 
though  I  am  groping  blindly  in  the  dark  tryhiK 
to  find  something  on  which  to  base  tibat  love.** 

In  no  one  of  her  letters  is  there  ev^  a. 
suggestion  that  the  unhappiness  which  dark- 
ened their  marital  relations  was  occasioned 
either  because  of  the  loss  of  the  husband's 
love  for  her  or  by  reason  of  the  pernicious 
activities  of  these  defendants  directed  to  that 
end.  One  of  these  letters  to  her  husband, 
dated  October,  1912,  contains  this  sentence: 

"Robert,  I  believe  just  between  you  and  me 
that  our  folks,  while  not  meaning  to  be,  are  hin- 
dering rather  than  helping  us.  I  say  tiiis  with 
al  regard  to  them  for  they  do  not  realise  it. 
bat  we  ou^t  to  realise  It  and  rise  above  it." 

Her  explanation  of  this  sentenos,  wrtttMi 
after  all  of  these  difficulties,  Is  neither  sat- 
isfactory nor  illuminating.  Notwithstanding 
the  fact  that  she  testifies  that  her  parents 
disliked  her  husband,  sbe  insists  tiliat  the 
language  "our  folks"  had  exclusive  reference 
to  his  parents.  For  the  rest,  she  asserts  that 
this  declaration  bad  nothing  to  do  with  the 
"willful,  wrongful,  wicked  and  malldons" 
efforts  whidi  her  parents-ln-law  were,  sbs 
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diarges,  persistentlr  making  In  their  effort 
TO  destroy  her  bnstsand's  affection  for  ber. 
One  other  episode  calls  for  narration.  Id 
I    1912  the  senior  Halls  with  their  son  Robert 
■    lind  gone  to  Santa  Cmz  and  were  there  living 
I   together.  This  plaintiff,  returning  from  Fres- 
no connty  to  Los  Gatos,  discovered  this  fart. 
'   She  filed  ber  complaint  for  a  divorce  in  Santa 
;    Cruz  county.    After  so  filing  It,  she  herself 
.   went  to  Santa  Cruz  county.    She  accepted 
[   Uer  husband's  Invitation  to  come  to  his  home, 
which  "waa  also  the  home  of  bis  parents,  and 
'   tbere  spent  one  or  more  nights  with  him. 
While  they  were  at  the  dinner  table,  her 
husband  was  served  with  the  complaint  and 
summons  In  ber  suit  for  divorce.  After  that 
she  again  visited  her  husband  at  his  parents* 
.  borne,  upon  tbia  occasion  Mrs.  Hall,  Sr.,  be- 
i  ing  present  She  was  not  at  home  on  the  oc- 
casion of  the  dinner  table  episode.  Mrs.  Hall 
Buw  her  son  with  his  arm  around  the  plain- 
tiff's waist  According  to  plaiutlfl,  her  moth- 
er-in-law screamed  and  said,  "They  will  be 
reconciled  again  and  my  troubles  will  all  be- 
gin over."  The  senior  Mrs.  Hall's  explana- 
tion Is  that  she  thought  and  declared  that 
such  conduct  upon  the  part  of  a  woman  was 
not  proper  In  contemplation  ot  the  fact  that 
sbie  was  prosecuting  an  action  for  divorce 
afrainst  the  man  who  was  embracing  her. 

This  ends  a  fairly  complete  r6sum4  of  the 
evidence  in  the  case,  saving  that  It  should 
be  added  that  upon  Its  trial,  while  the  vrlfe 
admitted  her  loss  of  affection  for  her  hus- 
band, be  declared  his  continued  lore  and  de- 
votion to  ber.  It  U  quite  plain  that  if  plain- 
tiff had  brought  this  action  because  of  the 
alienation  of  ber  affections  from  ber  hus- 
band it  would  stand,  so  far  as  the  evidence 
at  least  goes,  upon  a  much  firmer  basis  than 
does  the  one  which  actually  she  did  bring. 
For  here  Is  a  case  where,  without  hesitation,' 
it  may  be  said  that  the  evidence  falls  to  show 
either  an  attempt  to  alienate  the  husband's 
affections  or  any  success  for  that  attempt, 
if  it  were  actually  made.    It  would  be  a 
work  of  BupererogatlMi  to  dwell  at  loigth 
upon  the  governing  law  of  cases  such  as  this. 
It  is  sufficient  to  state  It  briefly,  with  due 
reference  to  the  authorities,  when  at  once  the 
utter  inadequacy  of  this  evidence  will  be  ap- 
parent, if  it  has  not  already  become  so.  Ac- 
tions for  damages  against  parents  for  the 
alienation  of  the  affections  of  their  married 
child  from  bis  or  her  sponse  are  frequent  In 
tbe  law,  and  the  principles  governing  the 
introduction  of  evidence  and  the  weight  to  be 
given  It  are  equally  well  settled.   Having  in 
contemplation  tbe  natural  solicitude  of  the 
parent  for  Its  dilld,  and  tbe  weli-ni^  uni- 
versal experience  of  mankind  that  parents 
In  their  conduct  toward  their  children  are 
actuated  by  high  and  disinterested  motives, 
involving  the  sacrifice  of  their  own  Interests 
for  the  welfare  of  the  child,  it  is  not  to  be 
Igbtly  Inferred  that  the  language  or  con- 
lucit  ot  such  a  parent  toward  a  <dilld  Is 


prompted  by  evil  and  malicious  motives. 
Therefore  to  establish  such  willful  and  mali- 
cious alienation  "the  measure  of  proof  must 
be  extremely  high."  Beisel  v.  Gerlach,  221 
Pa.  232,  70  Atl.  721,  18  L.  R.  A.  (N.  S.)  B16. 
Says  Chief  Justice  Kent  in  Hutcheson  v. 
Peck,  B  Johns.  (N.  Y.)  196: 

"If  the  defendant  did  not  stand  in  the  rela- 
ti(m  of  father  to  the  plaintiffs  wife,  I  sfaoold 
not,  perhaps,  be  inclined  to  interfere  with  the 
verdict.  But  that  relationship  gives  the  case  a 
new  and  peculiar  interest  *  *  *  A  father's 
house  is  always  open  to  his  children:  and^ 
whether  they  be  married  or  unmarried,  it  Is 
still  to  them  a  refnge  from  evil,  and  a  consola- 
tion in  distress.  Natural  affection  establi^es 
and  consecrates  this  asylum,  *  •  *  and,  ac- 
cording to  Lord  Coke,  it  is  'nature's  profession 
to  assist  maintain,  and  console  the  child.*  I 
should  require,  tborefore,  more  pnxtf  to  snstaiv 
the  action  agidnst  tiie  Csther,  than  gainst  a 
atrangar." 

But  "evmr  iwU  inwnmptlon  Is  fliat  the 
parent  acted  for  the  best  interest  of  the 

dind."  Leavell  v.  Leavell,  122  Mo.  App.  654, 
99  8.  W.  460;  Beed  v.  Reed,  6  Ind.  App.  817, 
33  N.  B.  638.  61  Am.  St  Beip.  810.  Quite 
Uke  the  present  case  in  Its  tacts  Is  that  of 
Bnsenbark  v.  Bosenbark,  UO  Iowa,  7.  129 
N.  W.  832,  where,  after  settUkg  forth  at  great 
length,  as  has  been  done  here,  the  annoying 
Interference  of  the  i>arent»-ln-Iaw,  the  court 
said: 

"Tb^  inddeots  which  are  described  as  above 
set  forth  in  plaintiS's  testimony  sppear  to  as  as 
very  conunonplace.  Tixey  may  have  been  un- 
wise and  lacking  In  delicacy  and  tenderness,  bat 
there  is  nothing  to  indicate  that  they  were  oth- 
erwise than  tlie  natural  expresaions  of  soUcttude 
of  this  mother-in-law.  Parents  often  annoy 
their  children  with  advice,  good  and  bad.  The 
good  is  otten  quite  as  annoying  as  the  bad.  ^is 
mother-in'law  seems  to  have  fbught  the  battle 
of  thrift  In  a  certain  way,  and  she  was  quite 
sure  that  it  was  the  only  safe  way." 

And  vrithout  ampll^tng  these  quotations 
reference  may  be  made  to  Godonl  v.  Donati, 
6  Gal.  App.  83.  91  Pac.  423 ;  Gripe  v.  Gripe, 
170  CaL  91,  148  Pac.  520;  White  v.  Ross;  47 
Mich.  172,  10  N.  W.  ISS;  Brown  v.  Brown, 
124  N.  C.  10,  82  S.  E.  320,  70  Am.  St.  Rep. 
574;  Rice  V.  Bice,  104  Mich.  371,  62  N.  W. 
836;  PoUock  v.  PoUock,  9  Misc.  Bep.  82,  20 
N.  Y.  Supp.  37;  Fronk  v.  Fronk,  159  Mo. 
App.  643,  141  S.  W.  697;  Park  V.  Park,  40 
Colo.  354,  91  Pac  830. 

The  jury  after  it  retired  to  deliberate  up- 
on Its  verdict  came  into  court  seeking  fur- 
tbei-  light  upon  the  law,  as  shown  by  the 
following  questions  asked  of  the  judge: 

"Question  by  a  juror:  Tbe  question  is,  Judge, 
in  the  event  we  should  award  damages,  will  that 
b«  protecting  the  child ;  shoold  we  award  dam- 
ages would  there  be  oHiipensatitm,  protection 
for  the  child ;  would  the  child  be  snre  of  pro- 
tection! That  may  be  entirely  foreigti  to  what 
we  are  expected  to  do,  but  the  argument  came 
up." 

"Another  juror:  That  mav  be  fcowgn  to  what 
we  are  asked  to  come  here  ibr,  bat  we  seem  to 
want  to  know  about  it." 

"Another  jnrtH-:  There  has  been  ccMisiderable 
argument.  Some  of  the  jurors  argue  one  way, 
Bome  another,  and  the  question  came  up,  pro- 
vided any  damages  were  awarded  to  the  plain- 
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tiff,  would  the  boy  be  protected  by  the  coart  tn 
any  respect?  Hie  suppositiMi  waa  that  proba- 
bly the  plaintiff  might  marry  and  the  boy  would 
lose  any  protection  wbldi  we  might  accord 
him." 

TTiig  transcript  from  the  record  affords  the 
only  nnderstandable  reason  for  the  verdict 
given.  It  Is  but  another  ezempUflcatlon  of 
the  power  whi<di  some  Juries  assume  of  ad- 
jtftlng,  without  regard  to  the  evidence  or 
Issues,  the  finances  of  the  litigants  in  ac- 
cordance with  their  views.  It  Is  another  case 
like  that  of  Drlscdl  v.  Market  St.  Cable  By. 
Co.,  97  Cal.  553,  32  Pac.  5dl,  33  Am.  St  Bep. 
203,  where,  as  this  court  said: 

"A  jury  catches  at  a  mere  semblance  or  pre* 
tense  of  evidence  for  the  purpose  of  simply 
equalizing  financial  conditi(HU  by  taking  money 
from  one  party  and  giving  it  to  the  other  with- 
out legal  cause." 

Bat  In  this  caw,  no  more  tlian  in  tbat, 
has  this  great,  and  to  tbe  Jurors  most  inex- 
pensive, generoalty  the  sanction  of  the  law. 

The  Jvdgment  and  order  appealed  from 
nre  therefore  reversed. 

We  concar:   MELVIN,  J.;  LOBIOAN,  J. 


JAOOBI  et  aL  V.  BUILDERS'  BEAI/TY  00. 
(8.  P.  7127.) 

(Supreme  Ooort  of  CUifornia.  tf  arch  27, 191T. 
Rehearing  Denied  April  26,  19170 

1.  CABBIESS  ^288— ELBVATOB8. 

The  use  in  an  apartment  house,  without 
warning  and  protection  against  the  attending 
perils,  of  an  automatic  elevator  for  the  trans- 
portation of  pnsscnsrers,  when  it  is  in  the  exper- 
imental stage  of  development  and  not  suitable 
for  Bud)  purpose,  coostltutes  negligence,  though 
the  appliance  is  the  latest  achievement  of  me- 
ctianical  and  scientific  skill,  particularly  where 
the  owner  was  chargeable  with  knowledge  of 
tbe  defects  in  the  const  ructioa  and  operation  of 
th«  devator. 

[Ed.  Note.— For  other  cases,  see  Oanriers, 
Cent.  Dig.  %  1188.] 

2.  Oabsiebs  ^328(1)— Elevatob  AcciDEni>— 

GoltTBIBUTOBT  NbOIJOBNCB. 
That  a  person  using  a  defective  automatic 
elevator  Installed  in  an  apartment  house  opened 
the  doot  or  stepped  through  tbe  open  doorway 
into  the  elevator  shaft  without  locking  to  see 
tbat  the  cage  was  in  place,  did  not  constitute 
contributory,  negligence  precluding  recovery  (or 
her  death,  where  the  customary  use  of  the  ele- 
vator warranted  her  in  believing  tbat  the  door 
could  not  be  opened  unless  tbe  cage  was  in 
place. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1367.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jobn  Hont,  Judge. 

Action  by  Migmm  JacoU  and  others 
agaioBt  the  Bnllden^  Bealt7  Company.  Ver- 
dict for  defendant,  nenr  trial  granted,  and 
defendant  appeals.  Affirmed. 

Dcsison.  Oootey  ft  Denson,  Stanley  Moore, 
and  Geo.  K.  Ford,  all  of  San  Francisco,  fbr 


ai^llant.  Joseph  BiMi  and  Ah  ram  U. 
Marks,  both  of  San  Frandaoo,  tor  respond- 
ents. 

HBNSHAW.  J.  FlalntUb  as  heirs  at  Uw 
of  Annie  Jacobson,  deceased,  bronght  ttieir 
action  to  recover  damages  for  her  death,  al- 
leged to  have  been  occasioned  through  the 
defendant's  n^lgenca  Trial  was  had  be- 
fore a  Jury,  irtilcb  returned  its  verdict  for 
the  defmdant.  Plaintdfls  moved  for  a  new 
trial,  which  motion  the  court  granted.  This 
appeal  is  taikea  from  tbe  order  so  doing. 

Appellant  urges  two  l»opoBitl<ms:  Tbe 
first,  tbat  tbB  coart  erred  In  granting  tbe 
moti(m  becatue  ttie  evidence  omcluslvely 
shows  that  dotoidant  was  not  negligent; 
second,  that  tbe  court  erred  because  the  evi- 
dence condnsively  estabUsbes  that  tbe  de- 
ceased met  her  death  Uirongh  her  own  neg- 
ligence ;  tbat  tbe  negligence  of  tbe  deceased 
was  either  the  sole  negligence  established  In 
the  case,  or  at  the  least  was  contribatory 
n^cUgence,  barring  tbe  right  of  recovery. 

Tbe  nnqnestloned  facts  are  that  the  de- 
fendant owned  and  maintained  an  apartment 
bouse  In  tbe  city  and  county  of  San  Fran- 
cisco, ^e  deceased  frequently  visited  friends 
residing  in  this  apartmoit  house.  For  the 
nse  of  tlte  tenants,  tbsUr  visitors  and  guests 
the  defoidant  maintained  an  elevator  in  this 
house  -of  a  type  known  as  a  "full  automatic 
levator."  OAls  elevator  was  without  at- 
tendant, and  was  operated  eoAuslv^  by 
tbe  passengers.  One  deatrlng  to  nse  the  ele- 
vator stood  In  fnmt  of  a  (dosed  door  open- 
ing on  the  iterator  shaft  and  pressed  a  but- 
ton in  the  door  casing.  This  pressure  made 
an  electrical  cranecUon.  causing  the  elevator 
cage  to  ascend  or  descend  and  stop  at  tbe 
given  floor.  Its  presence  there  unloAed  tbe 
door,  whldi  the  Intending  passengw  then 
opened  and  stepped  into  tbe  cage;  dosing 
the  door  behind  him  be  pressed  a  button 
corresponding  to  the  floor  to  which  he  de- 
sired to  go,  and,  through  a  seoohd  electrical 
connection,  thus  made  the  cage  move  to  the 
Indicated  floor.  As  it  started  on  its  journey 
the  door  of  Uie  floor  upon  whldn  It  was  de- 
parting again  was  autnnatlcally  locked.  Hie 
door  at  any  floor  could  not  be  opened  unless 
the  cage  was  present  at  tbat  floor,  nor,  upon 
the  other  hand,  would  the  cage  whtt  at  a 
floor  move  unless  the  door  fronting  It  was 
cAosed.  Su<^  in  theory  was  the  operation  of 
this  elevator,  and  in  theory,  therefore.  It  was 
an  extremely  safe  appliance.  In  practice, 
however,  It  tailed  to  measure  up  to  this.  In 
point  of  operation  it  not  Infrequently  hap- 
pened that  the  cage  would  move  when  a  door 
was  opened  or  on  the  Jar.  The  evldmce  In 
the  case  went  to  show  that  at  least  a  part  of 
this  trouble  was  due  to  an  Inherent  struc- 
tural defect  In  the  api^lance;  that  another 
part  of  the  trouble  resulted  from  the  fact 
that  the  elevator  frequently  giot  out  of  order 
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and  repair,  It  btfng  In  evidence  that  tbla  oo- 
curred  as  often  as  once  or  twice  a  week. 

[1]  There  was  no  eyewitness  to  the  Im- 
mediate circumstances  att^iding  the  death  of 
Urs.  JacobsoD.  Mrs.  Harris,  the  hons^e^ 
er,  who  was  In  the  office  on  the  ground  floor 
of  the  boildlng,  saw  Mrs.  Jacobson  pass  In 
front  at  her  toward  the  elevator.  Subse- 
quently she  beard  a  slight  ficreani-  Mrs. 
Jacobson  bad  fbllen  down  the  elevator  shaft, 
and  was  found  dead  in  the  basement.  The 
elevator  cage  was  several  floors  above. 
Tonchlng  the  absence  of  negligence  on  its 
part,  appellant  argues  that  the  elevator 
vrUcb  It  Iwd  installed  and  waa  maintaining 
was  as  perfect  an  elevator  as  could  be  con- 
structed under  t3ie  then  condition  of  ^ec- 
trlcal  knowledge  and  sdenoe;  that  it  was 
not  an  insurer  of  the  safety  of  the  pass«igers 
using  ttie  levator,  and  having  famished  the 
best  possible  appliance  it  had  completely  fnl- 
fflled  its  legal  duty,  and  It  is  said  that  "It 
win  certainly  not  be  contended  that  the  use 
of  an  automatic  elevator  is  n^ligence." 
But  the  contrary  of  this  Is  the  weU-estabUsb- 
ed  law.  If  the  aK>iianc^  though  it  be  tbe 
last  adiievement  of  medianlcal  and  sdentlflc 
skill,  is  not  a  suitable  appliance  to  be  used 
in  the  transportatdon  of  passengers,  to  em- 
ploy it  for  that  purpose  Is  negligence^  The 
law  does  not  contemplate  that  such  appli- 
ances, in  the  ei^rimental  stage  of  their 
devel^mient,  may  be  used  to  the  peril  of  the 
lif6  and  limb  of  those  who  may  be  invited  to 
employ  them,  at  least  without  adequate  warn- 
ing and  protection  against  the  perils  attend- 
ing such  ernidoyment.  Specifically,  as  to 
tbla  levator,  there  was  no  attendant,  nor 
even  any  si^  to  warn  a  passenger  of  this 
defect  either  in  its  construction  or  operation, 
or  both.  No  person  using  it  was  informed 
that  a  door  wbldi  was  presumed  to  be  tight- 
ly locked  unless  the  cage  was  at  Its  floor 
could  be  opened  wh«i  It  was  not  there.  Ig- 
norant of  this,  persons  Intending  to  use  the 
elevator  came  to  rely,  and  to  a  certain  ex- 
tent vrete  entitled  to  rely,  upon  tbe  fact  that 
if  they  could  open  the  door  at  all  It  would  be 
because  the  cage  was  there.  The  evidence 
leaves  no  doubt  but  that  this  was  the  precise 
sitoatlon  ixpon  the  occasion  of  this  fatal  ac- 
cident Mrs.  Jacobson,  ^miliar  with  the  use 
of  the  elevator.  In  all  probability  found  the 
door  wholly  closed  or  ajar.  It  opened  to  her 
tou^,  and  assuming,  by  virtue  of  this  fact, 
that  the  cage  was  there,  she  stuped  forward 
and  met  her  death.  Since  knowledge  of  the 
defects  in  construction  or  in  operation,  or 
both,  was  not  only  chargeable  against  this 
defendant,  but  was  actually  possessed  by  it, 
it  is  too  plain  for  discussion  that  In  Inviting 
townts  and  their  guests  to  use  such  a  con- 
trivance it  was  sheer 'U^llgence  not  at  the 
same  time  to  have  adequately  vrarned  and 
protected  them  against  dangers  necessarily 
attendant  upon  the  use  of  the  elevator  under 


this  defective  fault?  construction  or  lack  of 
repair.  Treadwell  v.  Whlttler,  80  Gal.  674. 
22  Pac.  266,  5  I^.  B.  A.  498,  18  Am.  St  Rep. 
175. 

[2]  Under  Its  second  propoettltm  appellant 
contends  that  the  negligence  of  the  deceased 
Is  ratabllshed  virtue  of  the  fact  that  if 
on  <^ntng  tbe  dow  she  had  used  her  eye- 
dgbt,  as  she  was  In  duty  bound  to  do,  she 
would  have  perceived  that  the  cage  was  not 
there,  and  that  it  was  therefore  contributory 
negligence  upon  her  part  to  have  made  the 
fiital  st^.  We  have  hereinbefore  snfflclent- 
ly  outlined  tbe  course  of  conduct  which  the 
deceased  doubtless  pursued,  and  also  the  con- 
ditions which  prompted  her  to  that  course,  of 
conduct  It  has  thus  beoa  made  to  appear, 
and  indeed  the  positive  evidence  is  to  that 
effect,  that  pe<4ile,  using  such  an  elerotor 
and  finding  that  in  general  practice  when 
sncb  an  levator  waa  operatiiv  properly  a 
door  could  not  be  opened  unless  tbe  cage 
was  at  that  floor,  had  come  to  rely.  In  de- 
tetndidng  the  presoice  or  absence  of  the 
cage,  upon  their  ability  or  inability  to  opea 
the  door.  The  deceased  unquestionably  t^en- 
ed  this  door  or  found  It  aoen.  In  either  case 
<there  being  no  attendant  to  warn  or  any  otb- 

kind  of  warning  given)  it  was  not  at  least 
unnatural  that  she  should  have  placed  re- 
liance upon  the  conditions  whidi  she  found. 
WhethOT  under  these  olrcamBtances  -she 
should  also  luive  looked  or  be  convicted  of 
n^ligence,  presents  a  question  of  reasonable 
argument  b^re  a  faxj,  bat  one  which  can- 
not be  resolved  against  idabitlflki  as  mattor 
of  law.  The  language  of  the  Suprone  Court 
of  New  York  is  here  approiwlate: 

"An  elevator  for  the  carriage  of  persons  is 
not,  like  a  railroad  crossing  at  a  h^away,  sup- 
posed to  be  a  place  of  danger  to  be  approached 
with  great  caution;  but,  on  the  contrary,  it  may 
be  assumed,  when  the  door  is  thrown  open  b; 
an  attendant,  to  be  a  place  which  may  be  safe^ 
entered  without  stoppins  to  look,  listen,  or 
make  a  qwctat  examioatitHi."  Tonsey  v.  Rob- 
erts, 114  N.  T.  312,  21  N.  B.  390,  U  Am.  St. 
Hep.  65a 

,  The  order  appealed  from  Is  therefore  af- 
firmed. 

We  concur:    LOBIGAN,  J.;  MELYIN,  J. 


I{ICKS  V.  OBBISTBSON.   (S.  F. 

(Supreme  Court  of  Oalifonnia.  March  2&  1917. 
Rehearing  Dented  April  26.  1917.) 

1,  Brokers  «=941  —  Principal's  Ratttica- 

TION  OF  AotS—WHAT  OoNSTITUTEe. 

Where  a  broker  authorised  to  sell  land  wrote 
his  principal  that  he  had  made  a  tentative  con- 
tract on  different  terms  regardinz  deferred  pay- 
ments, a  reply  acceptinif  the  change  did  not 
ratify  the  broker's  act  in  making  an  option, 
instead  of  a  sale,  contract 

[Ed.  Note.— F(ff  other  oases,  see  Br^Eers,  Cent 

Dig.  §  41.] 
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2.  Trtdob  and  Pubchakb  «=s>1S(1)  —  "Op- 
tion"—Definition. 
Ad  option  is  a  sale,  not  of  property,  but  of 

a  rlsht  to  parchue. 
[Ed.  Note^— For  other  eases,  B«e  Vendor  and 

Purchaser,  Cent  Dig.  S  23. 
For  other  definitioos,  see  Words  and  Phraaas, 

mrst  and  Second  Series,  Option.] 

8.  Vendob  aitd  Puechabeb  <&s»18(3)  —  Exeb* 
ciSE  OF  OPTion— What  CoNSxircns. 
An  optionee's  letter  to  the  owner's  broker, 
requesting  that  he  have  deeds  ready  for  deliv- 
ery upon  part  payment  of  the  purchasp  price 
and  execution  ot  notes  for  the  remsinder,  is  not 
an  exercise  of  the  option  where  no  promise  to 
pay  the  purchase  price  is  made. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  $  23.] 

4.  BboKEBS  ^=>52  —  COlCpilTSATION  —  SUFFI- 
CIENCT    OF  SeBVICES. 

An  owner's  broker  has  not  earned  his  com- 
mission unless  an  intending  porduuter  bss  made 
a  binding  contract,  or  has  oftered  to  the  owner, 
and  not  merely  to  the  broker,  to  make  audi  an 
agreement 

[Ed.  Note.— For  atbet  eases,  see  Brokers,  Cent 
Tiig.  I  78.J 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J(dm  J. 
Van  Nostrand,  Judge. 

Action  by  B.  G.  Hicks,  doing  business  un- 
der the  name  and  style  of  the  Texas  Coast 
Laud  Company,  against  A.  Cbristeson.  From 
a  Judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Judig- 
ment  and  order  reversed. 

Enlgbt  &  Heggerty  and  Wm.  M.  Uadden, 
all  of  San  I^andsoo,  for  appellant  Bynw 
&  Lamgon.  of  San  Francisco,  for  respondent 

MELVIN,  J.  Defendant  i^peali  from  the  \ 
judgment  and  from  an  order  denying  Us  mo- 
tion for  a  new  triaL 

Tbe  action  was  one  by  wM(A  plaintiff 
sought  to  recover  $893.90  as  damages  for  de- 
fendant's failure  to  carry  Into  effect  an  al- 
leged agreement  for  tbe  sale  of  real  proper- 
ty located  In  Texas.  It  was  tbe  contenttcm 
of  respondent  that  defendant  was  bound  under 
tbe  terms  of  a  writtoi  contract  of  employ- 
ment to  pay  to  him  the  amount  sued  for,  by 
reason  of  Cbristeson's  failure  to  carry  out 
an  arrangement  negotiated  by  plaintiff  for 
the  sale  of  the  property  to  one  McCrory.  The 
date  of  tbe  original  contract  between  the  par- 
ties to  this  actiim  was  December  4, 1907.  On 
chat  day  defendant  signed  a  writing,  by  the 
t^ms  oi  which  he  appointed  plalutifT  his 
agent  to  procure  a  pnrcbaser,  and  to  enter 
into  a  contract  to  sell  1,365  acres  of  land  in 
the  "EMward  Beaty  League"  tn  tbe  state  of 
Texas.  The  agreement" was  mailed  to  idain- 
tiff  at  Victoria,  Tar.,  and  was  delivered,  ac- 
cepted,  and  signed  by  him  there.  By  this 
writing  defendant  appointed  plaintiff  his  ex- 
clusive agent  for  12  months  to  sell  the  land 
at  $4  per  acre  net  to  the  vendw,  and  (to  quota 
directly  from  the  instrument) — 

"thereafter  until  said  agency  is  by  me  terminat- 
ed in  writing  with  full  authority  to  flxecnte  a 


omtract  for  the  sale  of  said  land  in  accordance 
herewith  in  my  name  and  bdialf.  1/3  of  tbe 
amounts  to  be  received  by  us  fcx  said  land  shall 
be  paid  in  cash,  and  the  balance  2/3  within  1. 
2  and  3  years  shall  be  secured  by  the  vendor^s 
lien  7%  interest  in  the  warranty  deed  to  said 
land  to  be  executed  as  soon  as  purchaser  is  found 
and  to  recite  as  consideranon  therein  such 
amount  as  said  agent  shall  designate." 

Tbe  other  parts  of  the  contract  had  refer- 
ence to  the  furnishing  of  an  abstract  of  title, 
and  to  other  matters  which  need  not  be  dis- 
cussed here. 

After  entering  into  the  said  contract,  the 
plaintiff,  on  May  23, 1008,  executed  an  agree- 
ment signed  by  himself  and  one  W.  W.  Mc- 
Crory, wherein  it  was  provided  that  in  con- 
sideration ot  $333H  paid  by  McCrory  to 
plaintiff  the  former  should  have  the  option 
from  the  date  of  the  agreement  to  Novem- 
ber 1,  1908,  to  purchase  the  property  upon 
the  following  terms:  $1.S0  cash  per  acre  and 
notes  in  the  sum  of  per  acre,  bearing  in- 
terest at  7  per  cent  and  secured  by  a  ven- 
dor's lien.  These  notes  were  to  provide  for 
the  payment  of  tbe  balance  of  the  purchase 
price  in  three  equal  sums  two,  three,  and 
four  years  after  date.  The  amount  paid  on 
the  execution  of  the  option  agreement  was  to 
apply  on  tbe  purchase  price  if  the  option 
should  be  exercised,  and  plainti'ff  as  the  agent 
of  Cbristeson  promised  to  convey  the  land 
to  McCrory,  or  to  whomsoever  he  might  name 
by  a  good  and  sufllclent  deed  of  warranty  in 
the  event  of  the  exercise  of  tbe  option.  This 
contract  also  provided  for  the  tender  of  a 
deed  or  deeds  from  Cbristeson  to  McCrory 
upon  compliance  with  the  terms  of  the  sale. 
The  writing  itself  was  not  sent  to  Mr.  Cbris- 
teson, but  be  was  notified  by  a  letter  dated 
May  27,  1908,  that  Mr.  Hicks  had  made  a 
"tentative"  contract  with  some  person.  The 
letter  contained  the  following  sentence: 

"He  is  to  pay  one-third  cash,  and  give  vendor 
ilm  notes  for  the  balance,  payable  In  equal  pay- 
ments on  the  deferred  in  2,  8  and  4  yean.  That 
is,  yon  will  receive  $1  per  acre  cash,  wd  98  ptf 
acre  in  notes.** 

On  June  10.  1006,  a  Mter  wu  wrtttea  by 
Cbristeson  to  Hicks  informing  him  that  Sar- 
ah A.  Cbristeson  bad  owned  a  half  interest 
in  the  land  for  3  years,  but  nadertaklnK  to 
get  her  agreement,  signatiire,  and  acknowl- 
edgment to  ^  deed  at  the  pnver  ttme  if 
the  sale  were  made.  AnswulnK  Oi»  part  of 
the  letter  from  Hldn  to  the  effeet  that  tbe 
letter's  commission  woold  be  SO  cents  pw 
acre,  tbe  defendant  wrote: 

"I  observe.  In  this  connection,  yon  indicate 
that  the  warranty  deed  is  to  recite  a  considera- 
tion of  fS  per  acre,  which  I  take  to  mean  that 
you  are  selling  the  land  for  |6.  If  so  and  yonr 
commission  bang  50  cents,  while  of  course  1 
agreed  to  accept  $4  to  me  net  but  under  tbe 
arcumstances  don't  yon  think  it  would  be  about 
fair  to  divide  the  other  half  dollar,  giving  me 
2&  cuats,  or  rather  $4-25  per  acre,  and  you  re- 
taining the  balance?  The  payment  of  $1  down 
of  course  is  satisfactory,  and  is  In  accordance 
with  previous  understanding,  the  balance  to  be 
covered  by  vendor  lien  notes,  payable  in  two. 
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three  and  foor  jmn,  and  If  sal«  im  made  yoa  can 
bare  d4ed  drawn,  and  Mnd  to  ma  for  avBatpre 

and  ezecudcoi." 

On  September  21, 1906,  A.  Ohrlflteeon  wrote 
adTisIns  Mr.  Hicks  tbat  be  had  transferred 
■U  of  his  Interest  in  tbe  land  to  Sarah  A. 
Ghrlsteson.  formerly  his  wife.  "Of  course," 
wrote  defendant,  "any  farther  negotiations 
In  regard  to  this  land  will  hare  to  be  carried 
on  with  her." 

[1,J]  Appellant  calls  attention  to  the  f&ct 
that  the  contract  of  option  Itself  was  never 
sent  to  him  for  his  inspection,  and  be  attacks 
the  court's  finding  tbat  there  had  been  a  rati- 
flcatiwi  of  the  optional  agreemoit.  We  agree 
with  appellant  that  no  mch  ratification  erer 
took  place.  There  was  nothing  In  tbe  letter 
of  re^ndent  to  Cbrlsteson  dated  June  10, 
1908  (up<Hi  which  the  court  based  its  con- 
clusion that  CbrlstescH)  bad  consented  to  a 
modlflcfttion  of  the  original  contract),  by 
whUA  Ghrlsteson  authorised  or  ratified  any 
option  b7  which  Qie  land  ndght  be  held  out 
ot  iSn  market  and  subjected  to  the  whim  of 
any  proQiectlTe  parcbaser.  Tbe  only  effect 
of  ViAt  letter  was  to  enlarge  the  authority 
of  tbe  agent  with  reference  to  the  deferred 
payments.  Hk  writer  did  not  give  Mm  fur- 
ther power  to  accept  an  agreement  dlffermt 
In  Its  essence  firan  the  contract  for  the  sale 
of  CSiTlstesoD's  land  whl<±  he  was  CTipower- 
ed  to  execute.  He  was  not  Informed  by  tbe 
agmt  regarding  the  name  of  the  other  party 
to  the  "tentative  contract,"  or  the  payment 
for  the  <^tlon,  or  the  arrangement  that,  upon 
default  of  the  option  holder,  sn<Ai  sum  should 
be  forfeited  not  to  Cbristeson,  but  to  Hlcka, 
and  nnlees  we  can  say  that  these  were  mat- 
ters which,  under  the  original  contract  of 
agency,  were  left  to  the  dlscretttxi  of  Hicks, 
we  must  hold  tbat  tbe  option  was  not  binding 
upon  Ghrlsteson.  The  agreement  wbltA  Is 
the  fountain  head  of  any  authority  possessed 
by  plaintiff  gave  him  the  right  to  contract 
for  a  sale.  An  option  is  by  no  means  a  sale 
of  property,  but  Is  the  sale  of  a  right  to  pur- 
chase. Dreyfns  v.  Richardson,  20  Cal.  App. 
80O-80e.  130  Pac  161;  Pebl  v.  PantcMi,  17 
Cal.  App.  247, 119  Pac.  400— cases  which  this 
court  approved  by  declining  to  review  the  de- 
cisions. Therefore,  If  we  seek  to  Justify  the 
court's  finding  np<Mi  tbe  letter  written  by  tbe 
Vdndor  to  his  agent,  we  see  tbat  there  was 
no  meeting  of  the  minds  of  Hides  and  Cbris- 
teson except  upon  the  one  gnestlon  of  the 
modifies ti<»  of  the  terms  of  the  sale. 

[1, 4]  Bat  reapondent  insists  tbat  be  fur- 
nished a  Xmytar  was  aUe,  ready,  and  wlll- 
Ing  to  purchase  the  land  on  the  terms  pro- 
posed, and  that  he  Is  therefore  entitled  to  bis 
commission.  Tbe  most  complete  answer  to 
this  contention  Is  found  In  the  &ct  that  so 
ter  as  tiie  eiddenoe  dunre  IfcOrory  never 
agreed  to  purchase  the  property  updn  tbe 
terms  of  the  option,  fflnce  a  contract  for 
tbe  sale  of  ireal  property  must  be  In  writing 
(eeetion  1624,  snbd.  5,  Glv.  Code),  It  most  iol- 
low,  says  appelant,  that  HcCrory's  electUm 


to  pnrdAae,  If  of  any  value,  must  have  hem 
e^reseed  in  writing,  ifbe  writing  npon 
which  reliance  Is  placed  respwdent  Is  a 
letter  by  tlcOrorj  to  him.  This  was  undat- 
ed, but  according  to  the  writer's  testimony 
was  mailed  abont  ttie  month  of  September, 
1908.  There  was  no  pretense  that  McGrory 
ever  dealt  directly  with  Gbrlsteeon,  and  al- 
ttumifh  thB  former  testified  that  he  had  (nal- 
ly  Informed  HltAs  that  he  Intended  to  exer- 
cise his  option,  be  did  not  give  the  details  of 
any  conversation ;  therefor^  even  If  we  were 
to  hM  that  the  court  might  have  based  the 
finding  of  election  to  purchase  upon  oral  tes- 
timony, the  strongest  evidence  whicb  was  of- 
fered on  that  subject  was  in  the  language  of 
the  letter  of  BfcCrory  to  Hicks,  and  that  lan- 
guage did  not  Mnd  McGnoy  to  take  the  land. 
Tbe  pertinent  parts  of  the  lettw  are  as  fol- 
lows: 

"I  am  inclosing  you  beuin  deed  to  be  signed 
by  A.  CAriateson  and  Saxan  ChristesMi  also  the 
notes  to  be  signed  by  me.  •  *  «  iJnder  our 
agreomoit  I  have  until  November  Ist  to  closa  up 
the  deal,  bat  as  Mr.  Ghrlsteson  is  sometimes 
away  from  home,  hard  to  hear  from,  eta,  I  will 
I  think  be  able  to  get  the  matter  closed  up  before 
tbat  time.  I  am  »epdiag  the  deed  and  notss 
along  now  with  the  Idea  uiat  thsy  will  be  back 
here  by  October  lot  You  can  instruct  Mr. 
Ghrlsteson  to  send  the  deed  properly  executed  by 
himself  and  Sarah  CStristesoD  to  the  Allen  Na- 
tional Bank  vi  Edna,  Edna,  Texas,  with  instmc- 
tions  to  deliver  same  to  me  upon  my  signing  the 
inclosed  notes  and  paying  to  his  credit  the  sum 
of  $1,356,  and  to  your  credit  the  anm  of  $877.60, 
less  the  forfeit  money  already  deposited  with 
yoa.  *  *  *  I  have  had  the  abstract  made, 
and  it  nms  about  85  pages  at  typewritten  mat- 
ter. The  aStait  that  yon  sent  me  was  no  ab- 
stract at  alL  *  *  *  I  have  dropped  the  mat- 
ter of  having  the  line  through  tbe  brash  ran  out, 
as  it  is  abont  two  miles  Icmg,  and  all  very  thkk 
timber,  and  the  fact  is  that  yon  can  hardly  get 
help  to  do  this  work  among  the  ticks  and  in  the 
heat,  so  I  have  drawn  the  deed  tar  the  acreage 
shown  by  the  old  surveys,  to  wit,  1,355  acres.  I 
think  Mr.  CSuisbeson  is  under  bis  ctmtract  with 
you  to  famish  an  abstract,  so  I  will  expect  him 
to  pay  for  tbe  abstract,  as  the  matter  he  sent 
was  no  abstract  at  slL  and  would  be  of  no  use 
St  all  to  me  in  case  of  sals,  and  I  have  to  fnv- 
nish  abstract" 

This  letter  stOl  leaves  the  matter  within 
the  aptiaa  and  caprice  of  McOrory.  He  does 
not  say  in  this  letter  that  he  elects  to  exer- 
dae  his  <q;)tIon,  nor  that  be  will  purdtase, 
nor  that  he  will  dgn  the  notes  and  pay  Ihe 
mon^.  The  deed  wu  not  drawn  fbr  1,86C 
acres,  the  area  avedfled  in  the  contract  be- 
tween Hl^  and  Christeeon,  bat  for  a  snuUl 
er  tract  of  land,  and  he  se^  to  charge  Oizli 
tesou  with  the  expense  of  preparing  an  ab- 
stract ^l<Ak  the  latter  had  never  ordered. 
Then  was  nothing  in  tbe  optlmt  reqnirUig 
tbe  deposit  of  a  deed  In  escrow  in  Texas  or 
elsewb^e,  and  the  prospective  vendee  could 
not  arUtrarlly  read  mtb  a  reqalranait  in- 
to tbe  contract,  select  the  jdace  or  escrow, 
and  then  complain  that  tbe  other  party  to 
the  optl(m  bad  violated  Uie  agreement.  It 
Is  evident  that  if  Obristeaon  had  compiled 
with  all  of  tbe  terms  of  the  letter  of  McOrory 
to  his  agent,  and  McOroiry  bad  teUed  to 
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plete  the  transaction  by  signing  the  notes  and 
paying  the  maa^,  Cbrlsteson  wonld  have 
bem  without  a  canoe  of  action  for  q;>e^c 
perfoimance  of  a  contract  of  gale.  His  only 
recourse  would  have  beoi  i^lnst  BickB  for 
the  amount  whldi  llcOrory  had  dqraslted 
with  the  latter  as  a  condderatlon  tbr  the  op- 
tion. Unless  an  lntendli«  pnrdiaser  has  en- 
tered Into  a  contract  Undlng  him  to  buy  the 
property,  or  has  offered  to  the  Tendor  and 
not  merely  to  the  broker  to  make  snch  an 
agreement,  the  tooker  has  not  earned  his 
commlsslim.  Gnnn  t.  Bank  of  California,  09 
Gal.  840,  83  Pac  1106;  Mattlngly  T.  Pennle. 
105  Cal.  514,  39  Pac.  200;  Hott  V.  Minor,  11 
Cal.  App.  T74r-T79,  106  Pac  244 ;  Douglas  v. 
Spai^nberg.  23  Gal.  App.  204-206,  187  Pac 
1108;  Massle  t.  Chatom,  163  Gal.  772-719, 
127  Pac  66.  It  Is  not  pretended  that  an  ofter 
of  any  sort  was  made  to  Ghrlsteson  person- 
ally, and  the  letter  to  Hicks  was  nothing 
more  than  a  prop<»al  for  a  change  In  the 
terms  of  the  option.  It  follows  that  even  if 
we  give  to  the  optional  agre^ent  all  of  the 
force  accorded  to  It  by  the  learned  superior 
court,  we  must  reverse  the  judgment  because 
the  proof  fails  to  show  any  binding  contract 
for  the  sale  of  Chrlsteson's  land.  This  con- 
clusion makes  It  unnecessary  to  consider  any 
of  the  other  assignments  of  error,  except  the 
plea  of  the  statute  of  limitations. 

Appellant  contended  that  the  cause  of  ac- 
tion was  barred  by  the  provisions  of  subdi- 
vision 1  of  secUon  830  of  the  Code  of  (Xvll 
Procedure.  The  original  complaint  conced- 
edly  was  filed  within  the  statutory  time,  and 
although  the  amended  complaint  was  prepar- 
ed after  the  expiration  of  the  period  limited 
by  the  statute,  we  are  satisfied  that  both 
pleadings  relate  to  the  same  cause  of  ac- 
tion. 

The  Judgment  and  order  are  reversed. 

We  concur:  HENSHAW,  J.;  SLOSS,  J.; 
SHAW.  J.;  LOBIOAN,  J.;  LAWLOB,  J. 


LANGFOItD  et  al.  v.  BAN  DIEGO  BLEC- 

TRIO  BY.  CO.    (li.  A,  3805.) 
(^prone  Court  of  Cahfornia.   March  31,  1917. 
Rehearing  Denied  April  80,  1017.) 

1.  Appeal  and  Ebsob  «s>1064(l>-fiBvnw— 
Prejudicial  Ebbob. 

Where  on  the  wbde  record  the  evidence 
is  in  Such  conflict  u  to  have  supported  a  verdict 
for  «ther  party,  any  subetaatial  error  in  the 
trial  or  in  the  mvtxnctioas  defining  the  relative 
ri^ts  vt  the  parties  must  be  regarded  as 
preJadldaL 

[Ed.  Note.— Fm>  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4210.1  ■ 

2.  TBtAL  ^s»251{8)— iNBTBUOnONS— ISSUE»— 

Opebatioh  op  Stbbbt  Bailboads. 
In  action  for  injuries  to  autcnnc^ilB  paasen- 
gers  when  artmck  by  a  street  car,  Instruction 
that  it  was  the  dul?  ef  the  street  railway  to 
employ  competent  and  carefal  persoBS  and  of 
the  motorman  to  exercise  pnqwr  care  to  avoid 
accidents,  and  defendant  would  be  liable  for 


any  injuries  prozhnately  caused  by  lU  fallnre 
in  snch  reapecte,  and  remsal  of  inotnictloAB  tbai 
the  idaintiK  did  not  complain  that  the  motorman 
was  incompetwt,  and  the  only  qneatioa  was  his 
doe  care  oo  -the  premises,  were  error ;  the  com- 
petency of  the  mobwman  not  bdng  an  Imh. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dig.  I  593.] 

3.  AL   «=3296{3)  —  iNBisncnons  —  Biwn 
Cubed  by  Oi^b  iTfetBUonoNS. 

-  The  vice  of  the  instruction  given  was  not 
remedied  by  the  omdudii^  wtwds  that  "defiad- 
ant  would  be  liable  for  any  injury  proximately 
caused  by  its  failure  in  soeh  icqMcts.** 

[Ed.  Note.— F(v  other  eases,  sea  Trisl,  Coit 
Diig:.  8  700.] 

4.  STBEET  RAILBOADS  «=9ll8(l)— OPEBATIOir— 
PbBSONAL  iNJUBrSS—ScOPB  OF  Inquibt. 

In  action  for  pennnal  injuries  when  defend- 
ant's street  car  collided  with  an  automobile,  de- 
fendant was  entitled  to  have  Inquiry  limited  to 
conduct  of  motorman  at  the  time,  and  not  his 
general  capadt?. 

[Ed.  Not&— For  other  cases,  see  fStieet  Rail- 
roads, Gent.  Dig.  ||  258,  259.] 

0.  Apnu.L  AND  Ebbob  ^»1170(1)— Bbvbbsal 

— DXSBEOABD  OF  EbBOB. 

Where  the  court  on  appeal  cannot  say  that 
in  the  absenoe  of  the  errors  committed  the  ver- 
dict would  have  been  the  same,  it  cannot,  even 
under  ConsL  art.  6,  {  4^,  disregard  the  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  4032,  4066.  4451.  4540.] 

6.  Stbebt  Hailboadb  ^=381(1)— OpraAHon— 
Collision— DuTiEa  OF  MotobKah. 

It  is  the  duty  oC  the  motorman  on  a  street 
car  to  exercise  ordinary  care. 

[E:d.  Note.— For  other  casea.  see  StreM  Ball- 
roada.  Gent  Dig.  U  172.  173.] 

7.  Street  Railboads  «:s>85(3)— Opbkaiiom— 
Oollisions—Biohtb  of  Dbivebs. 

An  automobile  driver,  whm  the  street  is 
impassaUe,  has  the  right  to  drive  upon  the 
street  car  track. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  SS  108,  105.] 

8.  Municipal    Cosporatiohs    ^=»708(1)  — 
Stbbetb— Use  fob  Tbavel. 

San  Diego  ordinance  requiring  ever;  driver 
of  a  vebide  to  trav^  on  the  right  side  of  the 
street  as  near  the  right-hand  curb  as  poeidble 
does  not  pr(^bit  the  \iae  of  the  left-hand  nde 
of  the  street  under  all  circumstances. 

[Ed.  Note.— For  other  caaea,  see  Mmdcbtal 
Corporations.  Cent.  Dig.  S  1600.] 

0.  Stbebt  Baxlboads  ^»1170Q— Coiuaiom 

— QUBSnOKB  FOB  JUBY, 

Evidence  held  to  iiresent  questioa  for  jury 
whether  automobile  driver  was  negligent  in  at- 
tempting to  pass  on  left  of  street  car'  when  the 
street  was  undergoing  repairs, 

[Ed.  Note.— For  other  cases,  see  Street  Baii- 
roads,  Cent  IMg.  8S  250,  255.1 

10.  Stbbbt  Railboads  «»110C2)— OPEB&noN 

—  Collisions  —  Last  Oleab  Ohancb  Doc- 

TBINE— PlEADIN  G. 

The  facts  showing  the  appUdaUll^  frf  the 
last  clear  chance  rule  need  not  be  alleged  hi  the 

complaint 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  S  224.] 

11.  StBEET  BAILBOADS  118(2)— TbIAZ,  ^ 

194(16)— Collisions— I  njubibs  to  Pkbsons 
— iNsnpcnoN— Craboe  on  Facts. 

In  action  tat  Injuries  to  passengers  In  an 
aotcsnobtle  when  struck  by  a  street  car,  an  in- 
struction, that  street  cars  with  proper  ap- 
pliances are  easily  stopped,  was  mislea^ng,  in- 
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definite  in  xuAng        words  "earilv  sbvped."  i 
and  objeedonable  ai  a  diarce  oo  a  fact.  | 
[Ed.  Note.— For  other  cane,  see  Street  Rail- 
roads. Cent.  Dig.  H  260.  261 ;  Trial,  OenL  IMf. 
1466.] 

Department  1.  Appeal  from  Superior  Court, 
San  Diego  Goanty ;  W.  A.  Sloane,  Judge. 

Action  by  Ada  Cooper  Langford  and  hus- 
band against  tbe  San  Diego  Electric  Railway 
Company.  Judgment  tor  platntllEs  and  oidw 
dnylng  new  trial,  and  defendant  appeals. 
Reversed. 

Bead  O.  Dlllwortti,  of  C<Hronado,  and  D. 
SwtCt  Torrance  otf  San  Dtego,  for  appellant 
Adam  Tbompaon,  of  San  Diego,  for  respond- 
ents. 

SLOSS,  J.  Tbe  plalntUts  are  husband  and 
wife.  Tliey  brought  this  action  to  recover 
damages  for  Injuries  received  by  the  wife  In 
a  colllsloa  between  an  automobile  In  whlcb 
the  plaintiffs  were  riding  and  a  street  car 
belonging  to  the  defendant  company.  There 
was  a  trial  bf  jnry.  resulting  In  a  Terdlct 
and  judgment  for  $5,000  In  tamr  at  the 
plaintiffs.  Tbe  defttidant  appeals  tnm  the 
Judgment,  and  frMn  an  order  denying  Its  mo- 
tion for  a  new  trial. 

The  pcrfnts  raised  by  tbe  appellant  turn 
principally  upon  the  court's  Instructions  to 
the  Jury.  To  understand  these  questions, 
th^r  dlscuBd<Hi  should  be  preceded  by  a 
brief  statement  ot  the  fhcts. 

The  defendant  operates  a  donUe-track  line 
of  electric  street  rtillway  on  Washhigton 
street  and  other  streets  In  tbe  dty  of  San 
Diego.  Washington  street  runs  east  and 
west  Among  the  streets  intersecttng  It  are 
Falcon,  Goldfinch,  and  Hawk  streets.  Fal- 
con street  Is  the  most  easterly  of  ttaesek  the 
next  street  to  tbe  west  being  Goldfinch  street 
and  Hawk  street  the  one  next  beyond.  The 
accident  resulting  in  Mrs.  Langford's  injury 
occurred  cm  the  ermlng  of  Hareb  13,  1013, 
at  tbe  intersectlm  of  Wadiington  and  Oold- 
flnch  streets.  The  pavement  ot  Washington 
street  was  being  repaired,  and  tbe  only  part 
of  the  street  that  was  passable  was  that  oo- 
cupled  by  the  tracks  of  the  railroad  company, 
including  a  space  of  two  feet  la  width  on  ei- 
ther side,  beyond  the  outer  rails.  TbB  auto- 
mobile was  driven  by  Norttm  Langford,  the 
busband.  He  was  cmnliv  easteily  f»i  Wash- 
ington street  Aa  X4u^^rd  crossed  Hawk 
street,  an  east-bound  car  of  the  deftedant 
was  running  on  the  sontheily  track,  a  short 
distance  ahead  of  him.  He  followed  on  the 
southerly  track,  until  the  car  came  to  a  stop 
at  or  near  the  intersection  of  Goldfinch 
street  There  is  a  sharp  conflict  over  what 
took  place  then.  Langford's  testimony  was, 
In  effect,  that  the  street  car  st^^ped  some 
distance  west  of  Goldfinch  street  to  take  on 
passengers;  that  In  order  to  avoid  the  de- 
lays which  would  be  imposed  upon  him  by 
-the  frequmt  stops  of  tbe  street  car,  tf  be 
remained  betilnd  it  he  turned  out  to  the  left 
or  north  txaA,  with  the  intention  of  passing 
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aroond  Uw  east>bonnd  car,  and  getting  In 
front  of  it  ^nie  street  car  started  again  as 
he  got  abreast  of  it,  and,  as  Langford  drew 
up,  the  motorman  Increased  the  speed  of  the 
street  car.  About  this  time  Ijangford  saw 
a  west-bound  car  ahead  of  him  on  the  north- 
erly track,  at  a  distance  ot  one  or  two  blocks. 
Concludlag  that  he  would  not  be  able  to  get 
ahead  of  the  east-bound  car,  and  cross  to  the 
southerly  tradt  in  front  of  it  before  the  ap- 
proaching west-bound  car  would  he  upon 
him,  Langford  stopped  his  antomoblle  with 
the  intention  of  falling  in  to  the  right  be- 
hind the  east-bound  car.  This  brought  his 
autom(^le  to  a  standstill  npcm  the  north 
track,  about  the  middle  of  the  intersection  of 
Goldfinch  and  WaahingtMi  streets.  Before 
he  was  able  to  get  his  ma<Alne  out  c£  that 
poBltl<Mi,  the  west-bound  street  car  ran  into 
him. 

[1]  The  complaint  diarged  that  fb»  colli- 
sion was  caused  by  the  carel^  negligent 
and  unskillful  mnning  of  tbe  car  by  the  de- 
fendants SOTvants.  The  answer  denied. neg- 
lig^ce,  and  alleged  that  tbe  collldwi  ms 
caused  by  the  negligence  of  Langford  in 
turning  onto  the  northerly  track  at,  a  time 
wh«i  the  west-bound  car  was  so  close  that 
a  colUslwi  was  inevitable.  The  e^d«ice  of- 
fered by  the  defendant  tended  to  support 
these  claims.  There  was  am{>le  and  substan- 
tial testimony  from  which  ^e  Jury  might 
well  have  ctmcluded  that^the  west-bound  car 
was  very  near  the  Intersection  of  Goldfinch 
street  when  Langfor^^drove  bis  automobile 
onto  the  northerly  track,  and  that  the  motor- 
man  driving  said  caff  was  not,  and  could  not 
have  been,  aware  of  Langford's  presence  on 
the  north  track  In  time  to  enable  him  to  stop 
the  street  car.  The  appellant  does  not  claim, 
and  we  do  not  suggest,  that  the  evidence 
was  not  sufiScient  to  support  the  verdict  of 
the  Jury.  Upon  the  whole  record,  however, 
there  Is  room  for  serious  doubt  wbetber  re- 
sponsibility for  the  accident  In  reality  rested 
upon  Langford  or  upon  the  drfendant.  Un- 
der these  circumstances,  any  substantial  er- 
ror, if  such  there  was,  in  the  instructlcms 
defining  the  relative  rights  and  obligations  of 
the  driver  of  the  automobile  and  the  person 
In  charge  of  the  street  car,  must  be  regarded 
as  prejudicial. 

[2]  Among  other  instructl<Hi6,  the  court 
gave  the  following: 

"You  are  farther  instructed  tiiat  It  is  and 
was  the  duty  of  tbe  defradaot  corpOTatlon  to  em- 
ploy competttat  and  carriul  peisons  to  manage 
its  street  cars,  and  that  it  was  and  is  the  duty 
of  tbe  motonnan  In  charge  of  the  street  cars  m 
the  defendant  to  exercise  pnq>er  care,  auA  keep 
a  proper  lookout  in  order  to  avmd,  if  possible, 
all  accidents  and  injury,  and  the  defendant 
would  be  liable  for  any  injury  proximately 
caused  1^  its  failoie  in  these  respects.** 

ThQ  court  refused  to  comply  with  the  de- 
fendaiit's  request  to  instruct  the  jury: 

"Plaintiffs  do  not  h^e  oomplaiii  that  the  mo- 
tormaa  on  defendant's  west-bound  street  car 
was  incompetent  or  inexperienced,  and  the  <mly 
.  questioD  mr  yoa  to  flSBiUw  with  nference  to 
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him  is  whether  on  the  ooeaBloo  of  the  amdent 
he  acted  vith  the  care  and  prudence  which  a 
reasonably  prudent  toan  under  the  drcuniBtanc- 
ea  would  have  exercised." 

The  appellant  assigns  as  error  the  giving 
of  the  one  and  tlie  refusal  to  give  the  other 
instructicm.  These  asslgnmeDts  are  well  tak- 
en. The  question  of  the  competency  or  in- 
competency of  the  motorman  was  not  an  iSn 
sue,  nor  could  )t  have  been  made  an  Issue,  in 
the  case.  The  great  weight  of  authority  sup- 
ports the  rule  that  In  actions  of  this  tlud 
the  competency  of  the  person  claimed  to  hare 
acted  negligently,  or  his  reputation  for  care, 
is  not  a  subject  of  inquiry.  The  decisions  In 
this  state  are  definitely  In  accord  with  this 
view.  In  Cunningham  v.  Los  Angeles  Ky. 
Co.,  lie  Cal.  561,  5ft4.  47  Pac.  452,  the  court 
said,  in  dealing  with  this  question: 

"Defendant  was  reQ)onsible  to  plalntiif  tor  a 
want  of  ordinary  care  <»ily,  and  whether  it  was 
in  the  exerdae  of  sudi  care  was  to  be  determin- 
ed frcHD  a  oonsideratitHi  of  what  actnally  oc- 
curred at  the  time  of  the  alleged  negligent  act, 
regardless  of  any  fact  affecting  the  general  char- 
acter of  th»  awant  for  ASS  or  prt^cieney  in 
the  discheive  of  hia  doty.  Hie  question  was: 
Did  the  servant  exercise  ordinary  care  to  av<^d 
the  injury?  If  he  did,  the  plaintiff  could  not 
recover,  no  matter  lu>w  wanting  the  servant 
mar  have  been  in  general  ecHnpetency ;  while, 
K  he  did  not  exerdiae  fodi  care,  ^aintiff  was 
entitled  to  recover,  even  if  the  servant  posaessed 
the  utmost  d^ree  of  effidency  and  skul  in  the 
p^omumce  of  his  duty.  The  K^e  questiou 
theretOTe  was:  What  waa  the  conduct  of  the 
servant  at  the  timet  And  this  was  to  be  unem- 
t>arraseed  by  any  consideration  of  his  general 
qualifications." 

In  the  earlier  case  of  Towle  v.  Pacific  Im- 
provement Co.,  98  Cal.  342,  33  Pac.  207,  the 
court  had  dedared  the  same  rule,  although 
It  was  there  applied  to  a  somewhat  different 
state  fa  &ct8.  Quoting  trom  2  ThwQMwn  <hi 
Negligence,  p.  804,  the  court  said.  In  the 
Towle  Case,  that: 

"The  principle  is  that  the  questicm  whether  a 
person  was  at  a  given  time  in  the  exercise  of 
due  care  is  to  be  resolved  upon  evid«ice  of  what 
took  place  at  the  time,  and  not  upon  evidence 
of  the  general  character  he  may  sustain." 

See,  also,  Spear  v.  United  Railroads,  16 
CaL  App.  637,  117  Pac.  956 ;  Cnrr  v.  Stem. 
17  CaL  App.  397. 120  Pac.  35;  Mlnot  v.  Suave- 
ly, 172  Fed.  212,  97  C.  a  A.  80. 19  Ann.  Cas. 

[3, 4]  Under  instmctlon  13,  the  Jury  was 
authorized  to  hold  the  defendant  liable  be- 
cause it  had  employed  an  InccHnpetent  motor- 
man,  even  though  the  evidence  ot  the  facts 
surrounding  the  accident  may  not  luiTe  been 
sufficient,  In  and  of  Itself,  to  show  that  the 
motorman  had  failed  to  exercise  due  care. 
The  vice  of  the  Instruction  Is  not  remedied 
by  the  CMicluding  words  that  "defendant 
would  be  liable  for  any  injury  proximately 
caused  by  Its  failure  in  these  respects."  The 
argument  Is  that  the  mere  employment  of  an 
Incompetent  motorman  coold  not  proximately 
cause  the  Injury,  If  the  motorman  was  not 
negligent  on  the  particular  occasion.  But 
the  answer  to  this  su^estlon  Is  that  the  nat- 
ural affect  of  testimony  of  Incompetency  la 


to  lead  Oie  Jury  to  inlte  that  tbB  peraoa 
whose  conduct  Is  In  question  tailefl  to  act 
properly  at  the  time  and  in  the  very  m^tber 
under  Investigation.  Wlgmore  on  Bvldence, 
S  66.  The  error  la  emphaglxed  Vxe  court* a 
refusal  to  give  the  InBtmctloDi  requested  by 
the  appelant  The  requested  <£barge  was  de- 
signed to  limit  Uie  Jury,  on  tlte  Questlfm  ot 
the  defiendantffl  n^ligenoe.  to  an  examina- 
tion of  the  otmdnct  of  the  motorman  at  the 
very  time  in  controversy.  As  we  have  seen, 
the  d^«dant  was  oitltled  to  have  the  In- 
quiry ao  limited. 

[i]  If  there  had  beai  no  eridmoe  bear* 
Ing  upon  the  qneetion  of  the  motorman'a 
competency,  these  errors  might,  perhaps,  be 
regarded  as  ot  Uttle  moment.  But  the  bill 
of  exceptlMUi  contains  an  explicit  statement 
that  the  motorman,  when  testifying  as  a 
witness,  was  dull,  slow,  and  hesitating;  that 
he  showed  a  ladE  of  knowledge  of  tbe 
pllancea  used  on  the  car;  and  Uiat  'iJw 
jury  mij^t  readily  have  drawn  the  condu- 
alon  from  his  mffn^Ar  of  testifying,  and  his 
appearance  on  the  witness  stand,  that  be 
was  Incompetesit  to  serve  as  a  motorman  at 
the  time  of  the  collision."  As  we  bare  sl- 
ready  said,  the  evidence  left  the  true  cause  of 
the  accident  in  great  doubt  We  cannot  say 
that,  if  this  Instruction  had  not  been  given, 
the  Jury  ought,  nevertheless,  to  have  found 
in  fovor  of  the  plalntlfls.  We  ciumot  even, 
after  a  careful  review  of  ttie  evldaioe,  say 
that  the  Jury,  under  proper  Instmctlons, 
would  probably  have  reached  a  conclusion  in 
favor  of  the  plaintiffs.  Under  these  drcnm- 
stances,  we  would  not  be  Jwttlfled,  even  on- 
dee  the  liberal  provisions  of  section  4%  of 
article  6  of  the  Gonstitatlon.  In  disregarding 
the  ^Tor  and  denying  a  new  trial 

[t]  As  a  guide  to  the  further  proceedings 
whlcli  must  be  had.  we  may  refer  brl^y  to 
some  criticisms  directed  by  the  ai^lant 
against  the  remaining  instructions  of  the 
court.  We  are  not.  In  this,  to  be  understood 
to  hold  that  the  objections  which  we  find 
to  be  good  would  alone  Justify  a  reversaL 
InstructlMi  14  states  that  It  la  the  duty  of 
drivers  of  street  cars  to  have  th^r  power 
under  control,  f^nd  so  use  the  control  "as  to 
avoid  Injury  whenever  possible."  The  words 
"whenever  possible"  put  too  stringent  an 
obligation  upon  the  iterator  of  the  car.  His 
duty  Is  to  exercise  ordinary  care,  and  the 
court  so  Instructed  the  Jury,  In  other  parts 
of  its  charge.  It  would  be  well,  upon  another 
trial,  to  obviate  possible  confusion  by  modi- 
fying instruction  14. 

17}  We  think  there  was  no  substantial  er- 
ror in  Instructions  12,  15,  and  17.  regarding 
tlie  right  of  the  driver  of  the  automobile  to 
drive  upon  the  part  of  the  street  occupied 
by  the  street  car  track.  It  is  true,  general- 
ly, and  more  especially  where,  as  h^re.  the 
portion  of  the  street  beyond  the  tracks  Is 
not  passable,  that  the  driver  of  any  vehicle 
has  the  right  (always  subject  to  the  duty 
to  enrdse  due  care)  to  drive  -on  the  patt 
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of  tbe  street  omipled  by  tbe  stre^  car  raUs. 
The  arotflant's  complaint  seems  to  be  based 
on  the  pxoposltton  tbat  It  was  negllgott  for 
the  plaintiff  to  drire  onto  the  left-hand  track. 
Bnt  this  SDbdeet  was  covered  by  other  In- 
structlraa,  and  was  not  involved  In  tlie  in- 
stmctlons  now  nnder  coiuddenitlon. 

[i,  f  ]  A  point  is  made  of  an  ordinance  of 
the  city  of  San  Diego,  providtog  tiiat  every 
perstm  driving  a  vehicle  on  any  street  shall 
"on  all  occasious  when  it  la  practicable  so 
to  60,  travel  on  the  right  side  of  sndi  street, 
and  as  near  the  right-hand  cnrb  thereat  as 
possfble."  The  ordinance  ms  not  Intoided 
to  prohibit  Ute  use  oi  tbe  left-hand  side  of 
the  street  nnder  all  drcnmstances.  The  only 
part  of  the  street  that  was  passable  was  that 
occupied  by  the  tndcs.  l%ere  was  no  way 
fbr  the  plaintiffs  to  pass  the  east-boond  car 
except  by  going  to  the  left  of  it  In  a  cer- 
tain aoisB  It  was  "practicable^  for  them  to 
remain  behind  that  car,  stopping  whenever  It 
Btonped,  and  being  delayed  by  It  as  long  as 
it  Fenutined  npon  the  portion  of  Washington 
street  that  was  nndei^lng  repairs.  Bnt  we 
do  not  Uiink  Uiat  the  ordinance  should  be 
given  so  strict  an  Interpretatttm.  Whether  it 
was  reasonable,  nnder  the  drcnmstances.  to 
hold  the  driver  of  an  automobile  to  this 
Inconvenient  mode  of  travel,  was,  we  think, 
a  qnestion  for  tbe  Jury.  They  may  well 
have  concluded  that  It  was  not  "practicable" 
for  Langford  to  keep  on  the  right  of  tbe 
road  where,  by  so  doing,  he  would  be  unduly 
blocked  In  his  progress. 

[10]  Complaint  is  made  of  the  action  of 
the  court  In  Instructing  the  Jury  upon  the 
last  clear  chance  doctrine.  It  is  exceedingly 
doubtful  whether  there  was  any  evidence  to 
which  theee  Instractlous  were  applicable.  We 
do  not,  however,  express  any  definite  view  on 
this  point,  as  the  evidence  may  be  different 
upon  another  trial.  We  do  not  agree  with 
the  appellant's  contention  that  facts  showing 
the  ai^llcabllity  of  the  "last  clear  chance" 
rule  must  be  alleged  In  the  complaint  The 
appellant  relies  upon  Esrey  v.  Southern  Pa- 
cific Co.,  88  Cal.  389.  406,  26  Pac  211.  Tbe 
decision  did  not  turn  upon  the  question  of 
pleading,  and  what  Is  said  In  the  opinion 
on  this  point  is  little  more  than  a  passing 
Intimation.  On  the  second  appeal  in  the 
same  case  (Esrey  v.  Southern  Pacific  Co., 
103  Cal.  641,  ,546,  37  Pac.  600),  the  court 
seemed  to  view  with  doubt  the  suggestion, 
made  on  the  first  appeal,  that  the  complaint 
should  have  charged  that  the  defendant  acted 
wiUfolly  and  wantonly,  bnt  was  compelled  to 
aco^t  it  as  binding  nnder  the  "law  of  the 
caae^'  rule.  Well-considered  cases  In  other 
Jurisdictions  hold  that  the  plaintiff  may  re- 
ly npon  the  last  clear  chance  doctrine  where 
he  has  made  proper  auction  that  his  In- 
Jury  was  caosed  by  the  defendant's  want 
of  reasonable  care,  and  the  d^«idant  has 
denied  this  allegation.   Nathan  v.  BaUway, 


118  M.  C.  lOee,  2«  S.  m.  eil:  Crowley  V.  B. 
0..  eta,  By.  Co.,  65  Iowa,  658,  20  N.  W.  467, 
22N.  W.  918.  Aawaflaaidintbe  North 
Carolina  case: 

"In  contemplation  o*  law,  die  injury  ia  not 
attributed  to  the  wrongful  act  nniess  It  is  shown 
to  be  the  immediate  and  proximate  cause.  So 
tbat  the  allegatioQ  by  the  plaintiff  that  the  in- 
jury was  due  to  tiie  defendant's  carelesanMa, 
and  the  denial  of  that,  coupled  with  the  aver- 
ment by  defendant  that  the  contributory  negli- 
gence of  the  plaintiff  was  the  cause,  necessanly 
involvfls  the  qoestioik  whether  the  defendant  neg- 
ligently omitted  to  avail  itaeU  of  the  last  clear 
chance  to  avoid  the  aoddent  by  the  perform- 
ance of  a  legal  duty." 

{11]  Inatmctlon  No.  19,  giv^  at  the  r«- 
qoest  of  the  plaintiffs,  contained  the  state- 
ment that  "street  cars  with  propra  appll- 
anoM  are  easily  stopped."  This  declaration 
should  have  been  omitted.  In  the  first  place, 
it  Involves  a  charge  upon  a  matter  of  fact. 
Next,  It  was  misleading,  in  that  it  suggested 
to  the  Jury  that  the  sufficiency  of  the  appli- 
ances CD  defendant's  cars  was  involved, 
whereas  no  such  question  was  presented  by 
the  pleadings  or  the  evidence.  Still  further, 
the  words  "easily  stepped"  are  too  uncertain 
to  famish  a  standard  of  any  value.  One  per- 
son might  think  that  a  car  was  "easily 
Stopped"  if  it  could  be  stopped  wltbin  40  feet, 
while  another  might  think,  it  could  not  be 
easily  stopped  unless  .brought  to  a  standstill 
after  running  10  or  15  feet . 

Some  other  Instructions  are  criticised; 
but  we  think  that  on  a  reading  of  the  charge 
as  a  whole,  the  objectionable  matter  pointed 
out  by  tbe  appellant  is  not  such  as  to  have 
caused  any  material  misnnderstanding  on 
the  part  of  the  Jury. 

The  Judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  cmcur:  SHAW,  J. ;  LAWLOR,  J. 


In  re  SBILffiR'S  B8TATD.   (8.  F.  8189.) 
(Supreme  Court  of  California.  March  6,  1817.) 
APFEA.L  Ann  Ebbob  «s)>846<l>— Timelt  Ap- 

PKAL. 

Although  Code  Civ.  Proc.  |  1715,  provides 
that  an  appeal  must  be  taken  within  w  days, 
an  appeal  from  an  order  admitting  a  will  to  pro- 
bate is  timely  If  taken  within  80  days  after 
determination  of  a  motion  for  a  new  triai  ia 
view  of  section  989  as  amended  in  1915  (St 
1916.  p.  206),  providing  that  if  proceedings  are 
pending  for  a  new  trial  the  time  for  appeal 
from  the  judgment  shall  not  expire  until  80  days 
after  entry  en.  the  order  for  a  new  trial 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1895.] 

In  Bank.  Appeal  from  Superiw  Court, 
City  and  County  of  Ban  Frandsco;  J.  V. 
CofTey,  Judge. 

In  the  matter  of  the  Estate  of  Paul  Seller, 
deceased.  Motion  to  dismiss  an  appeal  from 
an  order  admitting  a  will  to  probate.  Mo- 
tion denied. 
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J,  D.  Pemberton  and  A.  G.  Kaxebeer,  botb 
of  Ban  Frandsoo,  toe  appellant  Louise  Ha- 
liHie.  Gulllnan  ft  Hltikey,  Wilsmt  &  Halnea, 
Hagti  K.  M cKerUt,  and  Tbeo.  Bell,  an  of  Saji 
Fnmdsco,  tor  nqxindent. 

PSB  CUBIAM.  This  Is  a  motion  to  dis- 
miss an  appeal  from  an  order  admitting  a 
will  to  probate  on  tbe  gronnd  tltat  the  ap- 
peal was  not  taken  within  the  time  allowed 
by  law.  It  wiu  not  taken  within  00  days 
after  the  date  of  the  entry  of  the  order  (sec- 
tion 1715,  Code  ClT.  Proc),  bat  It  w&a  taken 
witiiln  30  days  after  a  motion  for  a  new  trial 
duly  made  was  determined  (section  ft39,  Code 

GlT.  PiDCO. 

ThB  court  la  of  the  oplnlm  that  tbe  provl- 
sUm  of  seotlbn  830.  Code  of  OItII  Procedure, 
as  amended  In  1915  (St  1016,  p.  206).  i»orld> 
Ing  that  If  proceedings  on  motlini  tat  a  new 
trial  are  pending,  the  time  for  appeal  from 
the  Judgment  ataall  not  expire  nntU  80  days 
after  entry  In  the  trial  court  at  the  order  de- 
termining tlie  motUm  for  a  new  trial  or  other 
termination  In  the  trial  court  of  tbe  proceed- 
ings ivon  such  motion.  Is  aivllcable  In  the 
matter  of  an  appeal  from  an  wder  admlttii^ 
a  will  to  probate,  and  for  that  reason  tbe  mo- 
tion to  dismiss  the  appeal  Is  denied. 


KLOSTBR  T.  HAWN.    (Civ.  1905.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  27,  1917.) 

1.  LUVDLOBn  AND  TBNA.ITT  4sg»322— OsOFPIRe 

Conm&CTB  —  CoNSTBncTioN  —  Acts  or  Pab- 

TIB8. 

Beeardleia  of  exact  terms  of  a  cropping  con- 
tract, uie  trial  court  will  not  be  put  in  error  for 
interpretinir  it  in  accordance  with  tbe  acta  of  tbe 
parties  in  making  a  number  of  partial  settle- 
ments. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fif  1853,  1354,  1867.] 

2.  Appeal  and  Ebbob  <t=»l(^2(2)— Bubden  of 
Showino  E^rob— Rejection  of  Evidence. 

Plaintiff  and  defendant  were  landlord  and  ten- 
ant on  share-cropping  lease.  The  landlord  aaed 
in  unlawful  entry  and  detainer  and  later  for 
recovery  of  money  received  by  the  tenant  for  the 
cropfl.  The  actions  were  tried  together,  and  the 
tmant  crow-complaincd  for  money  and  labor  in 
cropping  the  land.  Plaintiff  aonght  to  show  that 
he  bad  ordered  a  surveyor  to  check  over  tbe  land 
and  determine  what  work  defendant  did,  and 
also  to  introduce  testimony  of  the  surveyor  as 
to  what  he  found.  Tbe  surveyor's  maps  were 
admitted,  bat  bis  testimony  and  that  of  plain- 
tiff were  ezduded  in  rebuttal,  plaintiff  baring 
Kone  into  the  matter  on  direct  examination.  Tbe 
record  fails  to  show  that  tiie  evidence  rejected 
would  have  added  anything  shown  by  tbe  maps, 
nor  does  It  show  the  Issues  in  the  unlawful  de- 
tainer action.  Held,  that  such  showing  does  not 
sustain  plaintiff's  burden  of  proving  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  H  4048.  4049.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  Oeorge  E.  Church,  Judge. 

Action  by  Jules  Kloster  against  C.  W. 
Ilawn,  wherein  defendant  filed  a  eroes-com- 


Iflalnt  Judgment  tor  defendant,  and  plain- 
tiff appeala  Aflirmed. 

L.  N.  Barber  and  F.  W.  Docker,  both  of 
Fresno,  for  appellant  W.  D.  Crlcht<Hi  and 
C.  K.  BonesteU,  both  of  Fresno,  for  reepond- 
eot 

LENNON.  P.  J.  This  la  an  appeal  by  the 
plaintiff  from  a  Judgment  in  the  defradant's 
favor  for  the  sum  of  $340  and  costs  upon 
his  answer  and  cross-cwnplaint 

The  record  discloses  the  following  facts: 
During  the  years  from  1913  to  1815,  IneluslTe, 
the  plalntiflf  and  defendant  stood  In  the  ra- 
tion of  landlord  and  tenant  with  respect  to 
a  certain  tract  of  land  In  Fresno  county, 
which  the  defendant  was  to  work  on  shares 
under  a  cropping  lease.  During  the  close  d 
the  latter  year  the  plaintiff  commenced  an 
action  in  onlawfnl  d^iner  for  the  ouster 
of  the  defendant  from  the  land.  The  defend- 
ant apparently  appeared  and  answered  In 
that  action,  and.  issues  being  thus  made  up. 
tbe  cause  was  ready  for  trial.  In  the  mean- 
time the  plaintiff  commenced  tbe  preset  ac- 
tion against  tbe  defendant  for  the  recover^- 
of  money  alleged  to  have  been  received  by 
the  latter  for  the  plalntlCTB  use  and  benefit 
from  the  sale  of  certain  crops  -raised  upoo 
tbe  land.  The  defendant  appeared  In  that 
action  with  an  answer  and  cross-complaint 
for  money  expended  in  plowing  and  check- 
ing the  land  in  question  upon  an  oral  agree- 
ment with  the  defendant  providing  for  the 
extent  and  compensation  of  such  work.  Plain- 
tiff answered  said  cross-complaint,  admitting 
the  making  of  an  oral  agreement  with  the 
defendant  for  the  leveling,  checking,  plowing, 
and  seeding  of  certain  portions  of  the  land 
in  question,  but  denying  that  its  terms  were 
those  alleged  by  the  deftodant,  and  averring 
that  the  defendant  hfid  not  performed  or 
completed  the  performance  of  his  -part  of  said 
agreement.  The  Issues  In  tills  action  having 
been  thus  made  xtp,  both  of  said  causes  came 
on  for  trial,  whereupon  it  was  stipulated  by 
counsel  for  the  respective  parties  that  the 
two  causes  should  be  tried  together.  Tbe 
court  permitted  this  to  be  dcaie,  and  up<m 
such  dual  trial  the  plainriff  apparently  took 
the  laboring  oar,  and  undertook  to  testify 
upon  his  examination  with  respect  to  the 
amount  of  leveling  and  chedring  of  tbe  land 
which  the  defendant  had  done  durii^  tbe 
years  In  question,  and  also  as  to  the  various 
transactions  between  tbe  defendant  and  him- 
self relating  to  said  agreement  and  Its  per- 
formance, and  also  as  to  the  settlements 
made  fnmi  time  to  time  as  tbe  products  of 
the  land  were  sold  and  their  proceeds  dlrid-< 
ed.  The  defendant  also  testified  as  to  the 
terms  of  tbe  oral  agre^nent  between  the 
parties,  with  respect  to  the  leveling,  <*eck- 
Ing,  and  ctiltlvatlon  of  the  land,  and  the  ap- 
plication from  time  to  time  of  the  moneys 
realized  from  the  dLoKMltlon  of  its  crops. 
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The  .court  found  from  the  evidence  before  it 
that  there  was  a  balance  due  the  dttCeodant 
of  $340.  and  r^dered  Its  Judgment  accord- 
ing]^. Plaintiff  appeals. 

AjfptUajtVB  flist  contention  is  that  the  eri- 
dence  Is  lnsufilcl«it  to  sostaln  the  flndlngs 
of  the  coart  In  the  particular  respect  that  It 
falls  to  show  that  the  deifondant  had  to  far 
completed  the  work  of  leveling  and  dwCklng 
the  land  In  gne8tl<»i,  according  to  the  terms 
of  the  oral  agreement  between  the  parties,  as 
to  be  entitled  to  recover  the  amount  amirded 
him,  and  that  in  respect  to  his  croB»-com- 
Idalnt  for  the  value  of  such  work,  his  actl<m 
was  prematurely  brought 

[1]  From  a  reading  of  the  whole  record 
we  are  unable  to  say,  however,  that  the 
court  was  In  error  In  reaching  the  conclu* 
uiaa  anlved  at  by  it  Whatever  may  hava 
been  the  precise  terms  of  the  wlginal  oral 
understanding  between  the  parties  as  to  the 
extent  to  which  the  work  of  the  defendant 
In  leveling  and  checking  the  whole  of  the 
land,  or  even  the  whole  or  any  part  ot  one 
or  more  ot  Its  several  lots,  should  proceed 
before  he  was  entitled  to  be  paid  for  such 
work,  the  record  does  show  that  the  parties 
by  their  conduct  in  making  their  settlements 
from  time  to  time,  as  the  products  of  the 
land  were  sold,  placed  their  own  construc- 
tlcm  upon  the  contract  In  suit  which  in  ef- 
fect that  the  defendant  was  to  be  paid 
from  time  to  time  a  specified  sum  per  acre 
for  the  work  actually  done  by  blm.  regardless 
ot  whether  or  not  the  whole  or  any  part  of 
said  work  had  been  completed.  We  are  not, 
therefore,  prepared  to  say  that  the  trial 
court  was  In  error  in  Interpreting  the  con- 
tract In  suit  in  keeping  with  the  conduct  o< 
the  parties  ther^o.  Nor  can  we  say  from 
tbe  record  before  us  that  the  sum  awarded 
to  the  d^endant  was  not  Justified  by  the 
evidence  adduced  npcm  the  whole  case. 

12]  Tbe  next  and  final  contrati<m  of  the 
plaintiff  Is  that  the  court  erred  In  Its  refusal 
to  permit  blm  to  testify  In  rebuttal  as  to  his 
having  ordered  a  sarv^or  to  make  a  survey 
of  the  land  for  tbe  purpose  of  showing  the 
amount  of  leveling  and  cbeddng  doae  by  tlie 
defuidant.  and  was  also  In  error  In  refusing 
to  permit  Uie  sorvcyw  to  testlQr  as  to  what 
woiic  his  survey  showed  to  have  been  done 
by  tbe  defendant  Had  this  case  been  tried 
alone  there  could  be  no  doubt  Quit  tbe  ruling 
of  tb»  trial  court  in  refusing  to  permit  the 
introdnctlMi  ot  Oils  offered  evidence  upon 
tbe  objection  that  it  was  not  rebuttal  would 
be  emn-.  It  vms  cleaily  in  imper  rebuttal 
ot  tbe  defendant's  evidence  In  suiq^ort  of  bis 
cross-complaint  In  this  action ;  but  whether 
It  was  prejudicial  error  suffldwt  to  require 
a  reversal  of  the  Judgment  Is  another  ques- 
Uon.  Tbe  (mly  matter  to  wblcb  the  plaintiff 
was  called  In  rebuttal  was  as  to  bis  having 
ordered  the  survey.  This  would  seon  to  be 
njther  immaterial,  for  whether  or  not  the 


plaintiff  bad  ordered  tiie  survey  would  not 
affect  tbe  integri^  or  value  of  the  survey  or 
of  the  surveyor's  testimony  regarding  it  had 
be  been  allowed  to  so  testify.  The  material 
error.  If  any,  ley  In  tbe  refusal  of  tbe  court 
to  permit  the  testimony  of  the  surveyor  to 
be  given;  but  In  this  respect  the  record 
shows  that  tbe  surveyor,  when  called  as  a 
wltneafi  1^  plaintiff,  did  testify  without  ob- 
jection to  the  extent  of  identifying  the  maps 
which  he  had  made  purporting  to  show  the 
amount  of  leveling  and  checking  which  had 
been  d<nie  by  the  defendant  upon  the  land. 
These  maps  were  then  offered  and  admitted 
in  evidence ;  and  It  was  after  these  were  be- 
fore the  court  that  the  objection  was  for  the 
first  time  made  and  sustained  to  the  ques- 
tions asked  of  the  surveyor  as  to  the  level- 
ing and  checking  of  the  land.  The  maps  are 
not  before  us ;  and  we  are  therefore  unable 
to  say  that  the  evidence  of  the  surveyor,  if 
presented,  would  have  added  anything  to 
what  had  already  been  shown  upon  the  face 
ot  bia  map.  The  burden  was  upon  the  ap- 
pellant to  affirmatively  show  reversible  error 
of  the  court  In  its  ruling  In  respect  to  this 
matter;  and  we  cannot  say  that  such  error 
appears  In  the  absence  of  some  affirmative 
showing  or  claim  that  the  testimony  of  the 
sur^'cyor  would  have  added  anything  to  that 
which  had  been  already  exemplified  on  the 
face  ot  his  maps.  Aside  from  this,  however, 
there  is  noTecord  here  as  to  what  the  Issues 
were  In  the  action  for  unlawful  detainer, 
and  in  which  it  may  well  be  that  the  evi- 
dence above  offered  would  not  have  been 
proper  rebuttal.  It  does  appear,  however, 
that  upon  the  trial  the  plaintiff  did  assume 
to  testify  In  cbiet  as  to  tbe  defidendes  In 
the  defendant's  work.  The  trial  court,  with 
the  record  of  both  cases  before  It  held  that 
the  plaintiff,  having  g<Hie  Into  the  matter  In 
chi^,  should  have  exhausted  his  proofs.  In 
view  of  the  state  of  the  record  we  are  unable 
to  say  that  in  so  doing  the  court  abused  the 
discretion  with  which,  by  the  Ck>de  it  Is  In- 
vested as  to  the  order  of  iwoof  in  the  dual 
trial  before  it 
Judgmcoit  affirmed. 


We  concur: 
AJEIDS,  J. 


KBRRIOAN,    J.!  BIGB- 


PIEItOE  V.  EMPLOYERS'  INDEMNITY 
EXCH.  et  at    (Giv.  2303.) 

(District  Oourt  of  Appeal,  Second  District  Cali- 
fornia.  1^.  27.  1817J 

1.  CODBTS  «=»212  —  DiSTEICT  COUBT  OF  AP- 
PEAL—J  U  B IBDICTIO  N . 
lo  an  action  at  law  wherein  the  amount  of 
the  demand  was  less  than  ^.000,  the  appeal 
should  have  been  taken  to  District  Court  of 
Appeal. 

[Ed.  Note. — For  other  cases,  see  Coarts,  Cent. 
Dig.  SS  511,  513-515.] 


I  miM  Mple  ft&d  KBY-NUHBBR  la  lill  K«y-Mamlwrtd  DtjteatB  and  lodcxm 


Digitized  by 


Google 


4M 


161  PAOinO  BBPOBTEB 


(Cal. 


2.  OOUBTS  ^»212— GOITBT  WiTHOCT  JtTBIBDXO- 
TION — POWEB  TO  MAKE  OBDEBS— StATUTK. 

Oonst.  art.  6,  {  4,  defining  the  appellate  ju- 
risdiction of  the  Sapreme  Court  and  of  the  Dia- 
trict  Courts  of  Appeal,  and  providing  that  no 
appeal  to  either  of  Buch  court*  ^all  be  dismissed 
because  not  'taken  to  the  proper  court,  but  the 
cause  shall  be  transferred  to  the  proper  court  on 
just  terms,  .does  not  give  to  the  court  to  vhich 
an  «sq>eal  bas  been  wrcmgly  taken  any  jnrisdic- 
tim  to  make  orders  extwding  time,  or  any  other 
orders  except  the  order  of  transfer,  and,  though 
the  Supreme  Court  may  transfer  any  case  from 
a  District  Gourt  oC  Appeal  to  tha  Snprone 
Court,  until  it  has  made  audi  order  at  txicnwta 
it  ia  without  jurisdiction  over  cases  In  whidi  the 
Constitution  provides  that  appeal  shall  be  taken 
to  a  District  Court  of  AppeaL 

[Ed.  Note.~-For  other  cases,  see  Courts,  Cent 
Dfg.  Si  Sll.  618-516.] 

3.  Appkai.  and  Ebboe  «s»7780)— Faxlvbi  to 
File  Opbrxno  BRmr-^DmnBSAz. 

Where  the  time  for  filing  appellant's  opening 
brief  had  expired  when  notice  of  motion  to  dis- 
miss was  served  and  filed,  respondent  is  entitled 
to  dismissal  as  called  for  by  her  motitMi. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fS  8104,  3108.] 

Action  1^  Ita  Pierce  against  tbe  Ekoployers* 
Indemnity  Exclumge  and  another.  From  a 
judgment  for  plaintiff,  the  named  defendant 
appealed  to  the  Supreme  Court,  which  trans- 
ferred to  the  District  Court  of  Appeal,  and 
plaintiff  moTBfl  to  dlamlaa  Ifotlon  to  dismiss 
granted. 

OUrar  O.  Clark,  George  M.  Flerson,  and 
CUrad  B.  Andrews,  all  of  Los  Ang^s,  for 
anteUant  Ingall  W.  Boll  and  nemlng  & 
Woodard,  all  of  Los  Angeles,  for  respondents. 

FEB  CURIAM.  [1]  This  was  an  action 
at  law  in  whiidi  the  amount  of  the  demand 
was  less  than  (2,000,  and  the  appeal  should 
baTe  been  taken  to  this  court  Nevertheless 
the  defendant  Employers'  Indemnity  Ex- 
change appealed  to  the  Snpreme  Court,  and 
filed  its  transcript  wltb  the  clerk  of  that 
court  on  the  ioth  day  of  December,  1916. 
By  order  of  February  6,  1917,  the  Supreme 
Court  transferred  the  case  to  this  court; 
the  transfer  being  made  on  jurisdictional 
grounds.  No  brief  having  been  filed  on  be- 
half of  the  appellant  the  respondent  Pierce, 
on  February  8,  1917,  served  and  filed  notice 
of  motlcm  to  dismiss,  stating,  among  other 
grounds  of  motion,  that  appellant  had  not 
filed  its  briief  or  points  and  authorities 
within  30  days  from  the  time  of  filing  the 
transcript  More  than  30  days  after  the 
transcript  was  filed,  and  before  the  transfer 
of  the  case  to  this  court,  the  Chief  Justice 
of  the  Supreme  Court  sljgued  an  order  ex- 
tending appellant's  time  for  filing  points  and 
authorities  until  the  19tb  day  of  February, 
1917 ;  and  on  the  19th  day  of  February,  1917, 
the  presiding  Justice  of  this  court  signed 
an  order  which  was  entered  in  the  minutes, 
extending  appellant's  time  for  the  same  pur- 
pose for  a  further  period  of  fifteen  days. 
Without  doubt  the  order  obtained  from  the , 


Chltf  JasUoe  ot  tiie  Bo^eme  Ooort  wiv  In- 
adTeitently  mads  by  Um  wtdumt  liaTlnf 
Ms  attention  called  to  tbe  last  tbat  tba  ap- 
peals had  been  taken  to  tbe  wrong  court 
Sectioa  4  of  article  6  oC  tha  Oonstltatlon, 
after  d^lnlns  the  appellato  Jnriadlction  of 
the  Snpreme  Court  and  ot  tbB  Dlstilct  Ooorts 
of  Appeal,  states  that  no  appeal  to  eltber  of 
those  courts  Shall  be  dismissed  for  the  resson 
only  ttuit  the  same  was  not  taken  to  the 
proper  court,  "but  the  cause  shall  be  trans- 
ferred to  the  proper  court  upon  sodt  terms  as 
to  costs  or  otherwise  as  may  be  just  and  shall 
be  proceeded  with  ther^  as  if  regnlarly  ap- 
pealed thereto." 

[t]  It  has  never  been  held  that  this  saving 
clause  of  the  Constitution  gives  to  tbe  court 
to  which  the  appeal  has  been  wrongly  taken 
any  jurisdiction  to  make  orders  extending 
time,  or  any  other  orders.  In  such  a  case, 
except  the  order  of  transfer.  It  Is  true  tliat 
the  Sapreme  Court  may  transfer  any  case 
from  a  District  Court  of  Appeal  to  the  Su- 
preme Court;  but,  unUl  It  has  made  such 
order  of  transfer,  It  Is  without  Jurisdiction 
over  cases  in  which  the  Constitation  provides 
that  tbe  appeals  sball  be  taken  to  a  District 
Court  of  Appeal.  Tbe  appellant  cannot  by 
its  own  mistake  ccmfer  jnrisdlctiou  contrary 
to  the  Constitution.  The  order  made  by  the 
presiding  Justice  of  this  court  extending  the 
time  of  appellant  for  filing  its  opoilug  bri^ 
was  made  without  knowledge  tbat  respond- 
ent had  served  and  filed  a  notice  of  motion  to 
dismiss  the  appeals,  and  would  not  have  been 
made  If  that  fact  had  been  called  to  his  at- 
trition.  That  order,  therefore,  is  revoked. 

[1]  As  the  time  for  tOias  appellant's  open- 
ing brief  had  expired  on  the  8th  day  of  Feb- 
ruary, when  the  notice  of  motion  to  dismiss 
was  served  and  filed,  respondent  Is  entitled 
to  a  dismissal  as  called  for  by  her  motion. 
The  rule  to  this  effect  has  been  settled  by 
several  decisions,  among  which  are  Bamhart 
T.  Conley,  17  Cal.  App.  2ao,  119  Paa  200; 
HcCabe  v.  Healey,  139  CaL  80.  72  Pac.  369; 
Coats  V.  Coato,  146  Cat.  448,  80  Paa  694. 

Bespondenfa  moti<m  to  cUsmlss  the  aiweali 
is  granted. 


GHABIBERS  et  al.  t.  BFM^MOItE  X^AND  & 
WATER  00.    (Civ.  2319.) 

(District  Court  of  Appeal,  Second  District  Cali- 
fornia.   Feb.  24,  1917.) 

1.  LAKDZ.OBD  AND  TENANT  «=>159<2)— LKASBS 
— BeEACU  of  UoNTBACT— KviJJKNCE. 

In  an  action  against  a  landlord  for  breach 
of  an  agreement  in  a  lease  contract  to  construct 
headgatea  to  enaMe  the  tmant  to  Irrigate  the 
land,  evidence  held  to  warrant  a  finding  that  tbe 
landlord's  failure  to  construct  such  headgates  was 
the  proximate  cause  of  the  damage  sustained  by 
the  tenant 

[Ed.  Note. — For  other  cases,  see  landlwrd  and 
Tenant  Oeat  Dig.  1 611.] 
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2.  LANDLOBD  and  ^^AlCT  «=9l5d(2)— DUXKB- 
ES — DrUOKHCK., 

When  fh«  faUan  ctf  the  landlord  to  con- 
•tract  lieadffatea  autbtbig  lesMes  to  Irrifate  land 
caused  a  crop  fallore  on  a  large  portioD  of  the 
land  planted,  the  leseeea  cannot  be  denied  recov- 
ery on  the  sround  that  they  shoold  have  con- 
structed the  headgates  thenuelrea,  it  appearing 
that  SQch  gates  would  haw  coat  vpwafds  el 
12,000,  for  in  aneh  cbm  the  leenei  had  the  right 
to  rdy  on  the  landlord's  agreement,  and  the 
case  does  not  fall  within  tiie  rule  warranting  de- 
nial of  damages  where  one  injured  might  have 
prevented  the  ittJutT  by  reasooabls  dlltgence  and 
alicht  expense^ 

[Bd.  Not«.r-For  otibsr  cases,  see  Lsndliwd  and 
Tenant,  Cent  Dig.  |  SllJ 

8.  Nkw  Tkul  «s9l02(2)~BxaET  to— Nbwlt 

DiSCOTBSBD  BtIDENCK. 
A  new  trial  will  not  be  gmnted  on  the 
ground  of  newl;  discovered  evidenoe  which  was 
almost  wb<dlj  cumnlstiTe,  particularly  where  It 
appeared  tiiat  the  nnsoccesaful  jtarty  l>y  the  ex- 
ercise of  reasonable  dilignws  ooold  han  procnrsd 
soch  evidence  at  trial. 

[Ed.  Note.— IVr  other  eaasi^  ses  New  Mai. 
Cent  Dig.  S  211.] 

4.  CouBTB  ^>91(1>— DBomioHS— Pbbcbdbrtb. 

Tbt  last  decisiwn  of  a  ooart  of  last  resort, 
though  inconsistent  with  an  earlier  dedsion,  is 
de«aed  to  establldt  llie  law. 

[Ed-  Note-— For  other  cases,  see  Conrts,  Cent 
DigTlS  313,  325.] 

Appeal  from  Superior  Court,  Loe  Angeles 
Goiintr;  Charles  Wellborn,  Judge. 

Action  by  B.  Ij.  Chambers  and  another 
against  the  Belmore  Land  ft  Water  Compa- 
ny, a  corporation.  From  a  Judgment  for 
I^aintifte  and  an  order  denying  a  new  trial, 
defendant  aiqteals.  Afflnned. 

Barstow,  Beach  ft  Rohe,  of  Loa  Angeles, 
for  ai^llant  Diew  Pmitt  and  H.  O.  Red- 
wing both  of  Loa  Angeles,  for  respondents. 

SHAW,  J.  Xlie  subject  of  this  action  is  de- 
fendant's alleged  liability  for  damages  due 
to  its  breach  of  the  terms  of  a  contract  of 
lease  made  to  plaiDtlffs.  Upcm  trial  Judgment 
was  entered  in  favor  at  plaintiffs,  from 
which,  and  an  order  denying  its  motion  for 
a  new  trial,  defendant  appeals. 

[1]  The  evidence  tended  to  estatdish  the 
following  facts :  Defendant  was  the  owner  of 
a  large  tract  of  land  In  Fresno  county,  which 
it  leased,  for  the  growing  of  grain  thereon,  to 
plaintiffs,  who  agreed  to  pay  defendant  as 
rental  therefor  one-flfth  of  the  crop  grown 
thereon  during  the  season  of  1912.  The  land 
was  located  in  an  arid  zone,  by  reason  of 
which  fact  It  was  necessary  in  the  growing  of 
crops  thereon  to  Irrigate  the  same.  The 
source  of  supply  of  water  for  such  irriga- 
tion was  two  streams  known  as  Silver  creek 
and  Panoche  creek,  having  their  sources  In 
tbe  mountains,  and  which  as  a  rule  during 
the  rain  and  flood  seasons  afforded  a  sup- 
ply of  water,  which,  however,  varied  from 
year  to  year,  depending  upon  tbe  precipita- 
tion of  moisture  upon  the  watershed  trib- 
ntar>'  to  said  creeks.   In  order  to  utilize  the 


waters  of  tbe  cre^  for  Irrigating  the  land. 
It  WM  neeewtry  to  oonstnict  a  dam  acrosa 
ttae  atreams  wtierd)y  to  divert  the  water 
theraCmn  into  a  main  canals  by  means  whare- 
of  and  lateral  dltdtes  ooimeeted  with  said 
main  canal,  It  was  distributed  orer  the  land. 
Tb»  lease  cmtalned  ivoviaions  as  follows : 

"It  is  aneed  by  party  of  tbe  first  part  (de- 
fendant), Uiat  he  shall  conetruct  a  dam  across 
tbe  Silver  creek  and  Panoche  creek  on  or  before 
December  20,  1911,  and  to  place  headgates  at 
different  pctots  of  tnmonto.  It  is  agreed  by 
party  of  the  second  part  (plaintdiU).  that  he  shaU 
use  all  water  from  Silver  creek  and  Panoche 
creek  diligently,  which  means,  as  long  as  water 
can  be  had  in  heads  of  one  hundred  Inches  or 
more,  and  that  it  shall  be  turned  cither  upon  the 
land  fanned  by  said  second  party,  or  upon  other 
land  owned  party  of  the  first  part  It  is 
further  agreed  on  part  of  party  of  the  second 
part  (plamtifh),  that  he  shall  keep  said  dam 
and  gates  In  rqwir  and  that  he  will  attend  said 
dam  in  persMi  or  1^  reliable  party  during  heavy 
tains." 

PlalntUte  entered  upon  the  land  and  In  the 
winter  of  1^1  and  1912  plowed  and  prepared 
about  800  acres  tbsreot  for  grain,  which  they 
seeded  to  barley,  and  also  reconstructed  and 
cleaned  the  lateral  ditches  extending  through- 
out the  tract  tor  use  in  Irrigating  the  grain. 
Defendant  constructed  the  dam  across  said 
streams,  completing  the  same  some  time  in 
February  and  prior  to  there  b^g  snffldent 
rainfall  to  affect  the  flow  of  water  in  the 
creeks,  but  at  all  times  neglected  and  refused 
to  construct  the  headgates  whl(4i  it  agreed  to 
install  in  the  main  canal  tor  the  purpose  of 
diverting  water  therefrom  Into  the  lateral 
dltdies,  the  cost  of  which  would  have  been 
about  f2,000.  It  appears  there  was  little 
rainfall  upon  the  watershed  tributary  to  said 
creeks  during  the  winter,  but  that  about 
March  let  there  was  a  storm  as  a  result  of 
which  the  creeks  were  filled  with  water  for  a 
period  of  about  50  hours,  during  whlcA  time 
plaintiffs,  as  best  they  coiild  without  the 
headgates,  and  with  a  soffldent  force  of  men 
and  by  means  of  dirt  dams  constructed  In  the 
main  canal.  Irrigated  about  100  acres  of  the 
barley  which  they  had  planted.  It  farther 
appears  that,  had  defendant  complied  with 
Ite  agreement  to  put  in  the  headgates  In  the 
main  canal  as  promised,  the  flow  of  waters 
In  said  creek  during  said  50  hours  could  have 
been  used  to  properly  Irrigate  at  least  400 
acres  of  said  barley,  and  that  for  want  of  tbe 
headgates  It  was  impoesible  for  plaintiffs  to 
control  the  water  and  conduct  it  up<Ht  tbe 
land,  as  a  result  of  which  at  lea^t  three- 
fourths  of  the  water  which  might  have  been 
used  for  Irrigation  with  the  headgates  In- 
stalled was  lost  and  dissipated.  The  conclu- 
sion  of  the  court  was  that,  notwithstanding 
the  lUslat  seasonal  rainfall,  the  flow  of  wa- 
ter in  said  creeks,  had  headgates  been  put 
in  as  agreed  upon,  would  have  enabled  plain- 
tiffs to  irrigate  400  acres  of  the  barley  in- 
stead of  100,  and  that  the  100  acres  produced 
15  sacks  of  110  pounds  each  per  acre,  which, 
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after  payiDc  the  rent  Teserred  In  said  lease, 
gave  plalntlffli  12  aadu  of  barley  per  acre; 
and  tbat  said  300  acres  addlttonal,  had  they 
been  irrigated,  would  have  iwoduced  a  like 
niimb«r  of  sacks  per  acre,  the  market  Talne 
of  whldi,  after  paying  all  expenses  connect- 
ed therewith,  would  have  been  ^,078.65. 

While  admitting  Its  breach  of  the  contract 
to  Install  the  beadgates,  appellant  insists  that 
such  breach  of  the  contract  was  not  the  prox- 
imate cause  of  tbe  damage  f  oand  to  have  been 
sustained  by  plaintiffs.   Says  appellant: 

"The  record  Bbowa  there  were  maoy  steps  be- 
tween tbe  headg&tea  and  the  actual  aecuring  of 
a  crop  of  barley." 

It  appears,  however,  that  plaintiffs,  relying 
upon  defendant's  promise,  took  every  step  re- 
quired of  them  in  the  plowing,  seeding,  use  of 
tbe  water  available  for  irrigation,  and  grow- 
ing of  a  crop  upon  the  land,  apd  that,  owin^ 
to  the  fact  that  the  flow  of  wator  in  said 
streams  during  the  season  of  1912  continued 
for  only  BO  lionrs,  it  wu  Impossible  by  the 
use  of  dirt  dams  to  Irrigate  man  than  100 
acres  of  land,  whereas  with  the  headgates  in- 
stalled, which  would  have  permitted  control 
of  the  flow  of  water,  400  acres  could  have 
been  irrigated  during  said  time.  Nor  Is  there 
any  ground  f6r  <dalnilng  that -the  lack  of 
Irrigation  of  the  cnw  was  due  to  plaintlfls* 
failure  to  care  for  tbe  irrigating  system,  i^ce 
there  is  ample  evidwce  to  the  contrary.  The 
situation  is  explained  by  the  testimony  of 
one  of  plaintiff^  witnesses  who,  in  referring 
to  extra  work  done,  stated : 

"^f  we  had  bad  the  headgates  and  die  tnmonts, 
we  would  not  need  to  have  done  this  extra  work. 

We  made  some  of  the  dams  before  the  water 
started  and  some  afterwards;  we  had  one  in 
when  the  water  Srst  came,  ana  we  had  to  go  up 
the  ditch  end  turn  it  oat  into  No.  6,  and  we 
had  to  turn  It  abo  to  get  it  in  No.  7.  We  had 
to  go  to  the  dam  (a  distance  of  four  miles)  and 
turn  the  water  out  of  the  main  canal,  go  back 
down,  pot  this  mud  daro  In,  and  go  np  to  the 
canal  again  and  turn  the  water  in  there  a^n 
and  let  it  come  down.  A  large  part  of  tbe  time 
during  that  50  hours  the  water  ran  we  had  to 
turn  It  down  the  creek  in  order  to  put  in  the 
mud  dams." 

In  oar  opinion.  It  la  apparent  from  the  ev- 
idence  that,  whatever  might  have  been  done 
In  preceding  years  when  fbr  a  long  period  of 
time  the  streams  afforded  a  contlmious  flow  of 
flood  waters,  the  flow  of  water  therein  tor  a 
period  of  SO  hours  only  during  the  month  of 
March.  1912,  was  Insuflldent  to  irrigate  more 
than  100  acres  of  the  land  without  the  head- 
gates  called  for  by  the  contract;  and  that, 
had  these  gates  been  installed,  the  flow  of 
water,  as  found  by  the  court,  was  adequate 
to  irrigate  400  acres.  Hence  tbe  proximate 
cause  of  failure  of  the  crop  on  the  300  acres 
of  land  was  want  of  irrigation,  due  directly 
and  solely  to  defendant's  neglect  to  Install 
hcadyatcs  In  the  main  canal  by  means  of 
which  the  water  diverted  from  the  creeks 
c-ould,  with  the  force  of  men  employed,  have 
bew  controlled*  and,  through  tbe  lateral 


ditches  constructed  therefor  by  plaintiffs, 

properly  distributed  over  the  land. 

[2]  Conceding  the  damage  sustained  to 
have  been  due  to  defendant's  breadb  of  tbe 
contract  appellant  nevertheless  Inriste  that 
plaintiffs  should  themselves  have  construct- 
ed and  Installed  the  headgates ;  In  support  of 
which  contention  it  rites  the  case  of  Mabb 
V.  Stewart,  147  Cal.  413,  81  Pac.  107S,  to  the 
effect  that  In  a  case  of  this  character,  where 
the  party  Injured  could  with  reasonable  dili- 
gence and  slight  expense  have  prevented  tbe 
injury,  tbe  measure  of  damage  sustained  Is 
limited  to  tbe  reasonable  cost  of  doing  that 
which  would  have  prevented  the  Injury.  To 
the  same  effect  is  1  Sutherland  on  Damages 
(3d  Ed.)  !  88,  where  It  Is  said: 

"Where  the  damages  that  would  otherwise  re- 
BBlt  from  a  wrong  of  tfafs  sort  can  be  reduced  by 
reasonable  diligence  and  at  slight  expense  upon 
the  part  of  the  party  injured,  the  measnre  of 
damages,  lo  case  the  injured  party  willfully  and 
negligently  fails  to  use  the  diligence  or  incur  the 
expense.  Is  not  the  aerioua  consequences  which 
Hctaally  and  naturally  result  from  the  depriva- 
tion, but  Is  limited  to  the  reasonable  expense 
which  would  be  necessary  to  prevent  fnrtber 
loss." 

In  the  Mabb  Case,  plaintiffs  could  have 
prevented  damage  to  the  extent  of  nearly 
000  by  the  payment  of  f 30  wnmgfully  exact- 
ed by  the  defendant  therein  as  a  condltlw  of 
supplying  water  for  Irrigation.  While  appli- 
cable to  the  facta  In  that  case,  the  rule  has 
no  application  to  the  circumstances  in  tbe 
case  at  bar.  Plaintiffs  had  the  right  to  as- 
sume that  defendant  would,  priw  to  the  need 
therefor,  construct  the  headgates  In  accord- 
ance with  Its  agreement  Moreover.  If  there 
was  a  slight  rainfall  only,  the  headgates 
would  have  been  useless  and  of  no  avail  to 
plaintiffs.  Tbe  cost  was  not  slight,  but,  as 
shown  by  the  evidence,  the  Expense  of  In- 
stalling tbe  same  would  have  been  some  $2.- 
000.  The  conditions  existing  and  cost  of  the 
Improvement  render  the  rule  to  which  we 
have  referred  Inapplicable  to  the  case. 

[S]  One  of  the  grounds  for  a  new  trial  was 
newly  discovered  evidence,  in  support  of 
which  defendant  filed  several  affidavitB.  An 
examination  of  these  not  «Uy  allows  that  the 
alleged  newly  discovered  evidence  was  touch- 
ing Issues  presented  by  the  pleadings,  but 
almost  wholly  cnmulatlv&  Moreover,  it  ap- 
pears that  defendant  by  the  exercise  at  rea- 
sonable diligence  could  have  obtained  the  tes- 
Ummy  of  such  witnesses  for  use  at  the  trial. 
The  Issues  being  tendered  by  the  pleadings. 
It  was  the  duty  of  defendant  to  make  such 
preparation  to  meet  the  same  as  It  deemed 
advisable;  and  the  fact  that  It  expected 
plaintiffs  io  produce  said  witnesses  Is  no  ex- 
cuse for  Ito  failure  to  have  produced  them. 

There  is  no  merit  In  the  contention  that  the 
court  failed  to  And  upon  material  issues:: 
and  tbe  claim  that  there  was  a  settlement  be- 
tween tbe  parties  which,  as  to  plAIntlffs' 
claim  for  damages,  constituted  an  accord  ami 
satisfaction.  Is  groundless. 
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[4]  Tfae  oonrt  la^aacertatnlng  and  detemdn- 
tng  tile  damages  sustained  by  plalattffii  fol- 
lowed the  rale  laid  down  In  Ten»  t.  Bay  ft 
Biver  Dredging  Co.,  ISl  Gal.  20»,  00  Pac.  M2, 
12  R.  A.  (N.  S.)  207.  12  Ann.  Gas.  m, 
wliitai  conceding  It  to  be  In  conflict  with  tiiat 
of  Crow  T.  San  Joaquin,  etc.,  Co.,  ISO  Oal, 
314,  62  Pac.  562,  105S.  cited  appellant, 
most  nevertheless,  since  It  Is  later  In  point  of 
time,  be  deemed  the  law  upon  the  subject 

In  OUT  opinion,  the  appeal  Is  without  merit, 
and  the  Judgment  and  order  are  therefore 
affinuedi 

We  concor:  CONRET,  P.  J.;  JAMES,  3. 


RICHMOND  DREDGING  CO.  T.  INDUS- 
TRIAL ACCIDENT  COMMISSION 
'  «t  aL   (Olr.  2005.) 
(District  Court  <rf  Appeal,  First  District.  Gali- 
fonda.  Feb.  26. 1917.) 

Macttkb  and  Servant  <i9417(7)— Workicen's 
Compensation  Act  —  Award  on  Confuct- 
mo  Etidence. 
Where  tbe  Industrial  Acddent  Commiasion 
made  its  award  of  compeDaation  to  an  injored 
servant  OD  a  fairl;  substnntial  conflict  in  cir- 
cnmstantial  evidence,  the  appellate  court  cannot 
interfere  with  tbe  award,  though  the  circumstan- 
tial evidence  affords  stronjc  reasons  in  support 
of  a  conclusion  contrary  to  that  which  the  com- 
mission reached. 

Petition  for  certiorari,  by  the  Richmond 
Dredging  Company  against  the  Industrial  Ac- 
cident Commission  and  Resto  Sulaver,  to  an- 
nnl  an  award  of  the  commission.  Writ  dis- 
missed, and  award  affirmed. 

Redman  ft  Alexander,  of  San  FrandBco, 
for  petit)<mer.  Christopher  M.  Bradley,  of 
San  Francisco,  for  req^dent  Industrial  Ac- 
cident Conunlssion.  O.  Harold  Caul  field,  for 
rewomtent  Sulavw. 

VER  CURIAM.  The  petitioner.  In  sopport 
of  Its  contention  that  tiw  award  made  tv  tiie 
TndiutriBl  Accident  Commission  In  thla  case 
should  be  annnUed,  argues  that  the  evidence 
points  all  one  way.  Tlx.  against  the  conclu- 
j^n  arrived  at  by  the  commlsaloii,  and  that 
there  la  no  evidence  in  the  record  iqpon  vhldi 
its  award  can  be  based. 

We  are  of  the  opinion,  however,  th^  there 
la  a  conflict  In  the  drcumstautlal  evidence 
i^n  which  this  award  is  founded;  and 
vriille  we  fed  that  the  commission  mi^t  with 
propriety  hare  reached  a  cimclnrion  diamet- 
rically opposed  to  the  one  arrived  at  It, 
and  probably  would  have  fOnnd  stronger  rea- 
mma  in  sni^ort  thereof  in  the  drcnmstantlal 
evidoioe  relied  upon  by  the  petitioner,  never- 
theleas,  having  made  Its  finding  upon  what 
we  ctmcelTe  to  be  a  fairly  substantial  ctm- 
fllct  In  snctt  evUtence,  we  do  not  see  how  we 
can  interfOre  with  the  award,  and  for  that 
reason  the  writ  Is  dismissed  and  the  award 
affirmed. 


SUHR  V.  MBTOALro  et  sL   (Oiv.  1621.) 

(District  Court  of  Appe^  Third  District,  Cali- 
fornia. Feb.  21,  1017.  Rehearing  Denied 
March  23,  1017.  Denied  by  Supreme  Court 
April  10,  1017.) 

1.  ASSIONUINTB  gSCTO^t-RlOHTB  OW  ASSIOMEB 

—  Notice  of  DxrENSBB  —  Pathsnt  unnsa 

Bun^DiNG  Contract. 
The  assignment  of  the  last  payment  due  a 
building  contractor  puts  the  assignee,  inde- 
pendenuy  of  an^  statute,  on  inqOiry  as  to  the 
condition  on  which  the  payment  was  to  be  made 
to  the  contractor,  and  gives  the  assignee  no 
rights  against  the  owner  greater  than  tfae  con- 
tractor himself  would  have  had,  especially 
where  the  assignee  consented  in  wriUng  that 
a  portion  of  such  payment  might  be  withheld 
to  meet  claims  against  tbe  contractor. 

[Ed.  Noter-EVr  other  cases,  see  Asrignments, 
Cent.  Dig.  II  162-ie5J 

2.  Set-Off  and  CoUNXiBOLAni  «=»40(1)  — 
"Thing  in  AonoH"  —  Statdtk  —  Bight  to 
Set  Onr. 

An  sssi^nment  of  tbe  last  payment  due  un- 
der a  buildmg  contract  made  before  the  pay- 
ment was  due  is  an  assignment  of  a  "tUng  m 
action"  within  Code  Civ.  Tree.  |  368>  providing 
that  an  action  by  the  assignee  of  k  thing  in  ac- 
tion is  without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of  or  before  notice 
of  the  assignment. 

{Ed.  Note.— For  other  cases,  see  SetOff  and 
Counterclaim,  Gent  Die.  S  107. 

For  other  definitions,  see  Words  and  Phrases, 
£^t  and  Second  Series,  Thing  In  Action.] 

3.  Evidence  «=»450(7)  —  Parol  Evidbnce  — 
Explanation  or  Contraot— llNAifBiauoxra 
Provisions. 

Under  Clv.  Code.  |  1638,  providing  that  the 
language  of  a  contract  is  to  govern  its  inter- 
pretation if  the  language  is  near  and  explicit 
and  does  not  involve  an  absurdity,  and  sectiw 
1638,  providing  that,  when  a  ctuitract  is  reduced 
to  writing,  tbe  intention  of  the  parties  is  to  be 
ascertained  from  the  writing  alone,  if  possible, 
parol  evideoce  is  inadmissible  to .  show  that  a 
supplementary  contract  whereby  a  building  con- 
tractor, in  ocmsideration  of  the  owner's  note  ac- 
knowledged satisfaction  in  full  for  all  extras 
due  and  agreed  to  deliver  the  building  on  com- 
pletion, dear  of  any  charge  of  any  character 
whatever,  Inclnding  ardiitect's  dbargea,  refer- 
red only  to  diai^es  for  the  extras,  since  Uie 

Srovisioii  dearly  includes  charges  for  work 
one  under  the  original  contract  as  well  as  the 
extras,  and  that  provision  is  not  an  absurdly. 

[Ed.  Note.— For  othet  cases,  see  E*vidence, 
Cent.  Dig.  S  2071.] 

4.  Evidence  €s=»381  —  Pabol  Evidence  — 
constbucnon  of  oontbact  —  extbinsic 

ClBCUMSTANCES. 
Civ.  Code.  {  1647,  permitting  explanati(ni 
of  a  contract  by  reference  to  tbe  drcumstances 
under  which  It  was  executed  and  the  matter  to 
which  it  relates  does  not  permit  parol  testi- 
mony to  vary  the  express  terms  of  a  written 
instrument 

5.  APPEAL  AND  ERBOS  «S»1060(1)— PbBJUDI- 

ciAL  Ebbob— Admission  of  Bvidencb. 
In  an  action  by  an  sseignee  to  recover  Ihe 
Isst  payment  for  a  building  wliich  the  oiwner 
claimed  the  ri^t  to  withhold  to  pa;  certain 
charges  against  the  building,  induding  ardii- 
tect's  fees,  error  in  admitting  parol  teatimtmy 
that  the  builder's  agreement  to  deliver  free  of 
charges  was  limited  to  charges  for  extras  was 
prejudidal  where  the  architect  msde  no  charge 
in  connection  with  the  extras. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  1068.  1068,  4158,  4157.] 
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S.  NOTXTEON  «S99— BUILDinO  CO  If  TRACTS-OB - 
DEB  BT  CONTBJkCrOB— ▲OCBVTANCE  BT  OWK- 
BB. 

Where  a  baUding  contractor  gave  a  vob- 
eontraotor  an  order  on  the  owner  which  the 
latter  accepted,  there  waa  a  noration  hj  which 
the  liability  of  both  the  original  contractor  and 
the  owner  became  fixed  ao  tiiat  neither  the  con- 
tractor nor  hia  asslgiiee  ooidd  reeorer  that 
amount  from  the  owner. 

[Ed.  NotBr— Ftor  <»th«r  easea,  M»  NoratdoD, 
Gent  Diff.  |  6.] 

7.  AsBiGNHEnTS  «ssi57— BuiLDina  Comm&OT 
— WiTHHOLDnra  FAnocvr— -Monoi  or  Ad- 
VESBB  Claims. 

An  order  on  the  owner  given  by  the  con* 
tractor  to  a  subcontractor  and  by  the  latter 
presented  to  the  owner  for  acceptance  is  suffi- 
cient notice  to  the  owner  within  Code  CIt.  Proc. 
{  1184,  to  entitle  the  owner  to  withhold  the 
amount  ol  the  order  from  the  contractor. 

[Ed.  Note.— For  other  cases,  gee  Assignments, 
Cent  Dlff.  H  116-120.1 

8.  Pbincipai.  and  Aobnt  •s'lTCHS^— Unatt- 
THOBizrD  Acts  or  Aobeit— RaxitioiAtioh  bt 
Principal. 

Where  the  agent  for  an  owner  accepted  for 
her  an  c^er  drawn  by  the  principal  contractor 
in  fovor  of  h  subctmtractMr,  that  acceptance, 
if  iinauth(«ized,  was  ratified  when  the  owner 
waa  advised  ot  the  agent's  actum  and  accepted 
it  thinking  it  all  right. 

[Ed.  Note.— For  other  cases,  see  PriiicUnl  and 
Agent.  Cent.  I^.  H  63»,  «10.] 

9.  CONTBACTS  «=»300CZ)— DXLAT  IK  PBBFOBK- 

AKCE  —  Excuse  —  BuiLDiNa  Contbact  — 
Statute. 

Cir.  Code,  |  ISll,  providing  that  the  want 
of  performance  or  any  delay  therein  is  ezensed 
when  performance  is  prevented  or  ddayed  by 
the  act  of  the  creditor  or  by  operation  ot  law, 
by  an  irresistible  human  canse  or  public  enemy, 
or  when  the  debtor  is  induced  to  make  it  by  any 
act  of  the  creditor  natonUly  intending  to'  have 
tiiat  effect,  does  not  excuse  the  delay  In  per- 
formance of  a  building  ccoitract  becaosa  of  an 
agreement  between  the  contractor  and  owner 
for  extra  work. 

[Ed.  Note.— For  other  cases,  ae«  Oontracts, 
Gent.  Dig.  SS  1376,  1380,  13^ 

10.  COHTBAOTS  ^o&OOO.)  —  DBLAT  IN  PeB- 

robharcb  —  excdbb  —  acts  ow  ownee  — 
Stobu. 

Where  a  building  contract  provided  that  the 
time  during  which  work  was  delayed  by  the 
ownv  or  by  stormy  weather  should  be  added 
to  the  time  fixed  t<x  completion,  but  that  no  al- 
lowance should  be  made  unless  a  written  de- 
mand for  additional  time  was  presented  to  the 
owners  by  the  contractor  within  24  hours  after 
the  cause  for  sudi  delay  haa  accrued,  delay  is 
not  excused  by  acts  of  the  owner  or  his  ardii- 
tect  or  by  a  etorm  where  no  demand  for  addi- 
tlooal  time  was  made  by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1372,  1373,  1376.  137&-1381.] 

11.  OONTBACTS  *=9300(1)  —  I>KLAT  IN  PbB- 

PORMANCE— Excuse— Stbbbt  Iicpbotehent& 
street  improvements  by  municipal  authori- 
ties do  not  excuse  delay  in  complebns  a  build- 
ing unless  it  rendered  performance  of  the  con- 
tract practically  impoeeible;  mere  difficulty  or 
unexpected  expense  not  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cwt  Dig.  K  1372,  1373,  1B76,  1379-1881.] 

Appeal  from  Superior  Coort,  City  and 
County  of  San  Francisco ;  Frank  J.  Mnrasky, 
Judge. 


Action  B.  F.  Snhr,  Jr.,  against  the  West- 
em  MoTtgace  ft  Onaranty  Company  to  recor- 
er  certain,  mortgage  certificates,  in  whldLBva 
Metcalfe  and  another  were  snlwtltated  as 
def^dants  after  the  original  defendant  de- 
livered the  cartlflcatea  Into  ocmrt  Judgment 
for  the  plaintllf,  and  the  nibBtltated  defmd- 
ants  appeaL  Beveised. 

Luther  Biking  and  K.  P.  Henshall,  both 
of  San  Francisco,  for  appellants.  Loots  H. 
Brownstone  and  J.  J.  Lermen,  both  ctf  San 
Francisco,  for  respondent 

BURNETT,  J.  The  action  was  in  claim 
and  delivery  for  the  recovery  of  certain  first 
mortgage  6  per  cent,  certificates  of  the  face 
value  of  $11,500.  The  original  defendant  was 
the  Western  Mortgage  &  Ouaranty  Company, 
a  corporation. '  Upon  affidavit  of  the  presi- 
dent of  said  company  that  the  Metcalfes 
claimed  to  be  the  owners  of  said  property  and 
had  made  a  demand  for  its  possession,  the 
court  made  an  order  directing  the  guaranty 
company  to  deliver  said  certificates  to  the 
clerk  of  the  court,  and  that  Eva  and  George 
Metcalfe  be  substituted  as  parties  defendant 
in  the  place  of  said  company. 

The  answer  of  said  defendants  sets  ftnrth 
the  considerations  which  we  are  called  npoa 
to  determine.  Therein  by  suitable  averment 
It  appears:  (1)  That  on  or  about  the  2d  dar 
of  April,  1912,  the  defendants  entered  Into  a 
building  contract  with  the  Mutual  Constmc- 
tion  Company  for  the  construction  by  the 
latter  of  a  hotel  upon  the  lot  of  defendants 
on  Geary  street  between  Mason  and  Taylor, 
In  San  Frandsco,  for  the  sum  of  9141,800. 
It  was  sgNi6A  that  180,000  of  that  anm  should 
be  payable  In  cerUflcates  of  the  Westnn 
Mortgage  ft  Ouaranty  Company,  which  were 
to  be  secured  by  a  first  lien  upon  said  real 
property,  and  that  f22,S00  of  the  fSce  value 
of  said  ceitlflcatea  should  be  retained  by  the 
defendants  and  not  delivered  to  the  contrac- 
tor nnUl  86  days  after  tbe  etxnpletlai  of  the 
buUdlag;  (3)  that  Blgfaetti  ft  Headman,  ardil- 
tects,  were  employed  by  the  defendants  to 
draw  the  plans  and  specifications  tor  the 
building  and  to  saperlntMd  Its  aeecOxai  for 
the  customary  fee  of  fi  per  cent  of  the  eon- 
tract  price,  and  that  It  was  agreed  betweoi 
the  Mntoal  Gcmstructloa  Company  and  de- 
foidants  that  said  company  would  pay  said 
fee;  (3)  it  was  stipulated  that  the  building 
should  be  oompleted  wUhln  ten  calendar 
months  from  and  fuCter  Mai<eh  1,  1912,  and 
that  U  the  same  should  not  be  so  completed 
the  defoidants  should  be  entitled  to  damages 
fr(Mu  said  ccmstruetlon  company,  not  as  a 
penalty,  bat  as  liquidated  damages,  the  sum 
of  $50  for  each  day  the  building  remained 
uncompleted,  and  that  on  or  about  Decem- 
ber 12, 1912,  the  contractor  farther  agreed  to 
deliver  the  said  building  free  ai^  dear  of  all 
charges  and  liens  whatever.  Including  any 
Hens  for  architects*  fees. 


^sFor  othflt-  ca*e«  sea  same  topic  sod  KfiT-NUHBEB  in  all  Kejr-Numberfld  DlgesU  and  I&dexes 
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Then  follows  the  spedflcatlon  of  the  par- 
ticulars In  which  the  contractor  failed  to 
keep  Its  agreement:  (a)  It  failed  to  pay  the 
balance  of  the  fee  of  the  architects  In  the 
snm  of  $iJSffTJiO,  and  It  is  averred  that  said 
Ttli^hetti  &  Headman  claimed  and  asserted 
and  have  In  fact  a  valid  and  ntbalaUng  me- 
chanics' lien  against  said  real  property  for 
this  snm;  (b)  on  June  9,  1918.  the  Mntnal 
Constructitm  Company  was  Indebted  to  the 
CltlEens'  ConstrttctlQn  Company  for  work  and 
labor  performed  and  materials  famished  on 
said  balldlne  as  subcontractor  In  the  snm  of 
^,124.80  and  that  said  contractors  gave  an 
order  on  said  defendants  for  said  snm,  whldi 
order  was  accepted  oa  or  about  Jane  9, 1913, 
and  that  defendants  are  now  Indebted  to 
said  snbcontractOT  In  said  snm;  (c)  the  con- 
tractor failed  to  complete  said  building  nntU 
four  months  after  the  time  fixed  in  the  c<m- 
tract,  and  that  therebyidefendants  suffered  a 
loss  of  rMit  and  were  damaged  In  the  sum  of 
$8,000;  <d)  at  the  time  of  .the  acceptance  ot 
the  building  It  was  nncompleted,  and  that 
for  the  purpose  of  securing  Its  oompletl(»i 
it  was  agreed  that  the  defoodants  should 
retain  the  snm  of  fOOO  nntU  the  comiOetion 
thereof. 

It  further  appears  that  the  $11,600  in  face 
value  of  Bald  oertlflcates  referred  to  In  the 
complaint  were  part  of  the  $22,500  final  pay- 
ment due  3S  days  after  the  completion  of  the 
bnlldlng,  and  that  the  plaintiff  at  the  time 
he  acquired  his  alleged  ownersl^ip  of  the  cer- 
tificates had  full  knowledge  and  notice  of 
these  rights,  counterclaims,  and  offsets,  and, 
furthermore,  that  on  or  about  August  2,  1913, 
and  after  a  knowledge  and  notice  of  all  these 
facts,  the  plaintiff  agreed  to  the  retention  by 
the  Western  Mortgage  &  Guaranty  Company, 
the  original  defendant,  of  all  these  certifi- 
cates until  the  performance  by  the  Mutual 
Construction  Company  of  all  its  covenants 
and  agreements,  Including  the  payment  of 
the  demands  above  aet  forth. 

The  genera]  findings  and  the  Judgment 
were  in  favor  of  plaintiff.  As  to  the  special 
defennes  the  court  found  that  the  Mutual 
Construction  Company  did  not  agree  to  deliv- 
er the  hotel  building  to  the  defendants  Met- 
calfe free  and  clear  of  all  liens  and  charges. 
Including  a  Hen  for  architects'  fees ;  that  said 
company  had  not  failed  to  carry  out  Its  con- 
tract with  the  exception  that  certain  work 
on  the  ground  fioor  of  the  building  had  been 
omitted  pursuant  to  agreement,  and  for  this 
work  $500  of  the  $22,S00  worth  of  certificates 
was  ordered  to  be  retained  by  the  clerk  until 
the  building  was  finally  completed.  As  to  the 
claim  of  the  Citizens'  Construction  Company 
It  was  found  that  at  the  time  said  order  of 
June  9,  1913,  was  given  there  was  nothing 
due  to  the  Mutual  Construction  Company 
from  the  defendants  Metcalfe,  for  the  reason 
that  -said  company  bad  previously  assigned 
and  transferred  to  plaintiff  all  sums  of  mon- 
ey due  to  it  from  the  defendants,  and  that 
at  the  time  of  the  presentation  of  this  order 


to  defendants  they  had  notice  of  this  prior 
assignment,  and  as  to  the  acceptance  of  said 
order  it  was  found  that  the  attorneys  who 
had  indorsed  upon  the  order  the  acceptance 
had  no  authority  to  accqvt  tlie  same  -for  the 
defendants. 

[1]  It  can  hardly  be  dlq^uted  that  the 
rights  of  plaintiff  as  assignee  of  the  Mutual 
Construction  Gopipany  are  no  other  or  great- 
er than  those  of  said  company,  the  Contrac- 
tor, and  that,  if  the  aforesaid  defenses  are 
sonnd  and  decisive  as  against  said  company, 
they  may  be  urged  with  equal  propriety  and 
effectiveness  against  the  d&im  of  plaintiff. 
In  other  words,  it  seems  plain  that  plaintiff 
by  reason  of  the  assignment  is  entitled  to  all 
the  rights  and  Is  sabject  to  all  the  liabilities 
of  the  Mutual  Constractton  Company  grow- 
ing out  ot  and  based  upon  said  building  con- 
tract. 

[2]  Indeed,  the  assignment,  as  far  as  the 
present  controversy  is  concerned,  related  to 
"a  thing  In  action,"  since  the  last  payment 
was  not  due  when  plaintiff  succeeded  to  the 
rights  of  the  contractor,  and  section  308  of 
the  Code  of  Civil  Procedure  is  In  point: 

"In  the  case  of  au  aBsignment  of  a  tbiiic  in 
action,  the  action  by  the  assignee  Is  without 
prejudice  to  any  aet-oB,  or  other  defense  ezis^ 
lag  at  tba  time  of,  or  before,  notice  of  Uie  aa- 
signmaat;  but  this  section  does  not  apply  to  a 
n^otiable  promissory  note  fxe  bill  of  excmaoge, 
transferred  in  good  fetth,  and  upon  good  con- 
sideration, before  matority." 

Besides,  It  Is  clear  from  the  record  that 
plaintiff  had  notice,  or  at  least  was  put  upon 
Inquiry,  as  to  the  conditional  liabUity  of  the 
contractor,  and  therefore  he  cannot  shldd 
himself  fTOTQ  the  obligations  of  the  contract 
Again,  on  August  2,  1913,  plaintiff  consented 
in  writing  that  the  Western  Mortgage  & 
Guaranty  Company  should  hold  $12,600  of 
the  said  final  payment  under  the  contract  for 
the  protection  of  the  defendants  against 
these  claims,  and  he  cannot  now  repudiate 
his  agreement. 

In  dismissing  this  point  It  may  be  said,  In- 
deed, that  If  the  final  payment  supposed  to 
be  reserved  for  the  protection  of  the  owner 
can  be  so  readily  disposed  of  regardless  of 
his  rights,  a  building  contract  affords  no  ob- 
stacle to  the  facile  and  convenient  perpetra- 
tion of  fraud  against  the  property  holder. 
But  the  fact  must  be,  Independent  of  any 
statutory  provision,  that  the  assignment  it- 
self of  such  claim  demands  an  Inquiry  vpaa 
the  part  of  the  assignee  to  determine  the  con- 
ditions of  future  payments.  To  these  alleg- 
ed defenses,  applicable  to  plaintiff  as  to  the 
contractor,  we  fhereftne  devote  some  atten- 
tion. 

[3]  It  is  admitted  that,  on  December  12, 
1913,  an  agreement  was  entered  into  by  the- 
contractor  and  the  defendants  In  the  form  of 
a  letter  as  follows  (letter  head  of  Mutual 
Construction  Company): 

"San  FranciBco,  Oal.   Dec  1V12. 

"Mr.  Geonra  Metcalfe  and  Mrs.  Bva  Met- 
calfe, San  Francisco— I>«ar  Sir  and  Madam: 
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In  consideration  of  the  execution  and  deliTer? 
to  us  this  da;  of  your  note  for  the  sum  of  four- 
teen tbousand  six  hundred  and  eight7-siz 
(14686)  dollars,  secured  by  a  third  mortgaj;e  on 
your  prxverty  on  Geary  street  we  hereby  ac- 
knowledge satisfaction  in  full  for  all  extras  due 
us  upon  the  building  constructed  upon  tbe  lot 
on  Geary  street  and  to«  iuriher  agree  to  de- 
liver laM  buildinff  to  you  upon  the  comptetion 
thereof  olear  of  any  charge  of  any  eharaeter 
whatever,  olio  uiclwiing  architect.  •  •  • 
"Tonn  very  truly, 

"Mutual  Oonstraction  Ca, 
"[Corporate  SealJ 
"Per  [Signed]  S.  L.  Hanabrough.  Secretary." 

The  question  In  dispute  Is  as  to  the  force 
and  effect;  of  the  clause  we  have  Italicized. 
It  is  not  claimed  that  by  reason  ot  fraud,  ac- 
ddent,  or  mistake  there  was  any  fiillure  to 
express  the  Intention  of  .either  of  the  parties, 
hat  upon  tbe  contention  that  said  terms  are 
ambiguous  parol  evidence  was  admitted  to 
show  what  was  understood  by  the  adopted 
form  of  expression.  In  that  respect  we  feel 
entirely  satisfied  that  error  was  committed. 
The  language  appears  to  us  plain  and  un- 
equivocal, and  In  this  case  If  it  is  to  be  va- 
ried by  parol  no  reason  can  be  advanced  why 
the  same  practice  should  not  be  permitted  in 
any  instance  where  parties  have  reduced 
tbeir  agreements  to  writing.  How  in  concise 
phraseolo^  it  could  be  more  clearly  declared 
that  the  building  when  complete  should  be 
free  from  such  a  burden  as  the  Uen  In  qnee- 
tion  we  are  at  a  Iobs  to  nndwstand.  It  was 
to  be  clear  of  any  charge  of  any  character 
wliatover.  This  comprehensive  language 
would  necessarily  indude  a  lien  for  the  archi- 
tects' fees,  but  the  company  was  not  satisfied 
to  let  it  rest  at  that^  but  haa  shown  oouclu- 
slvely  by  spe^c  mention  that  it  had  particu- 
larly in  view  a  burden  that  might  be  Impos- 
ed by  reason  of  the  architects'  charge.  The 
famiUar  sectlcaiB  of  tlu  Ck>de  cited  by  re- 
spondent do  not,  in  our  opinion,  lend  any 
8ui>port  to  his  contention.  The  language 
herein  seems  to  be  clear  and  explicit  and  not 
to  Involve  an  absurdity,  and  therefore,  with- 
in the  purview  of  section  1688  of  the  dvU 
Code,  said  language  should  govern  the  inter* 
pretatlon  of  the  agreement  Manifestly  the 
agreement  to  turn  orer  the  building  tree 
fn»n  any  liens  does  not  involve  an  absurdity 
or  e%'en  anything  unusual  or  extraordinai7, 
and,  since  the  said,  conditions  concur,  the  sue* 
ceedlng  section  of  the  Code  (1639)  would  limit 
and  conflne  to  tiie  writing  itself  the  inquiry 
as  to  the  lntenti<m  of  the  parties. 

[4]  Section  1647,  permitting  explanation  of 
a  contract  by  reference  to  the  drcnmstances 
under  which  it  is  executed  and  the  matter  to 
which  it  relates,  may  be  of  aid  In  many  in- 
stances where  it  Is  apparent  something  needs 
explanation,  but  it  cannot  he  extended  to  tbe 
point  ot  permitting  parol  testimony  to  vary 
the  express  terms  of  a  written  instrument. 

lS]  If  we  are  right  in  this  position  it  would 
not  be  disputed  that  the  error  was  prejudi- 
cial, for  the  reason  that  the  parol  evidence 
was  offered  and  received  for  the  purpose  of 
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showing  that  the  latentton  was  to  relieve  the 
building  and  the  owners  of  any  lien  or  Imr- 
den  fot*  the  possible  diarga  of  the  architects 
for  the  extra  work  put  upon  the  building, 
and  the  prot^  is  that  there  was  no  jdiarge 
whatever  for  said  services. 

While  the  said  provtsion  seems  to  ua  so 
certain  as  to  saredude.  parol  testimony  to  de- 
termine its  meaning,  there  is  force  In  the 
other  consideration  suggested  by  appellants 
that,  if  tiiere  be  any  uncertalniy  in  the  lan- 
guage, It  should  be  tnteriweted  most  strtHitfy 
agahist  the  party  ^rtio  caused  the  uncertain- 
ty to  exist,  that  is,  ttie  contractor,  who  fits 
the  position  both  of  prtMnlsor  and  the  persm 
who  prepared  the  contract.  Section  16B4. 
Civ.  Code. 

[t]  We  agree  with  appellants  In  their  c<hi- 
tention  as  to  the  claim  of  the  Citizens'  Con- 
struction Company.  There  is  no  dilute  that 
the  order  for  tbeir  payment  was  given  by  the 
Mutual  Construction  Company.  We  think 
It  equally  plain  that  It  was  accepted  by  ap- 
pellants. If  so,  there  was,  In  effect,  a  new 
contract,  a  novation,  the  substitution  of  osk 
creditor  for  another.  By  that  order  the  Mu- 
tual Construction  Company  authorized  appel- 
lants to  pay  to  said  Citizens'  Company,  out 
of  said  35  days'  payment,  the  sum  of  $2,124.- 
80,  and  when  the  order  was  accepted  the  lia- 
bility and  oMlgatlon  of  both  became  fixed. 
Neither  could  thereafter  question  it,  and  If 
the  Mutual  Construction  Company  were  the 
plaintiff  herein,  there  could  be  no  doubt  tbat 
defendants  could  set  up  said  amonnt  as  an 
offset  to  the  claim  made  to  the  said  deferred 
payment.  For  reasons  already  stated,  we 
think  respondent,  as  assignee,  is  equally 
bound  with  the  contractor,  and  that  said  off- 
set may  be  urged  against  him. 

[7]  If  we  are  right  in  the  view  that  the  as- 
signee occupies  the  same  position  as  would 
bis  assignor,  then,  of  course,  there  is  no 
force  In  the  claim  that  It  was  necessary  to 
have  a  notice  to  wlthhtJld  given  to  the  archi- 
tect or  owner  as  provided  In  section  1184  of 
the  Code  of  CIvU  Procedure.  But  as  to  that 
appellants  point  out  suffldent  facts  to  show 
a  substantial  compliance  with  the  require- 
ment of  that  provision.  The  written  recog- 
nition by  the  Mutual  Construction  Company 
of  Its  obligation  to  tbe  Citizens'  Construction 
Company  as  made  and  directed  to  the  owners 
on  June  9,  1913,  should  be  held  equivalent 
to  the  notice  provided  by  said  statute,  and 
the  record  shows  that  at  that  time  the  said 
Citizens'  Company  had  a  right  to  file  a  Hen 
for  tbe  amount  of  Its  clalfn.  The  statute  It- 
self provides  that: 

"No  such  notice  shall  be  invalid  by  reason  of 
any  defect  in  form  provided  it  is  snfficieot  to 
inform  the  owner  of  the  subetantiai  matter 
herein  provided." 

As  stated  by  appeUants: 

"In  the  present  ease  tbe  Citizens'  Constrtic- 
tion  Company  notified  tbe  owner  of  its  claim, 
for  it  presented  tbe  contractor's  recognttion  of 
its  validity  and  its  amoimt,  vouched  for  by  the 
contracts  and  itself.    It  presented  this  daim 
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to  the  owner  and  uked  him  to  aeeept  &nd 
P«j  it." 

Tbls  was  probably  even  more  tlian  the  stat- 
ute requires.  It  was  at  least  eqnlTaleot  to 
tbe  notice  contemplated  bgr  tlie  law. 

[I]  It  Is  contoidecl  that  the  conrt  was  Jna* 
tifled  In  finding  that  ttOs  order  was  not  ac- 
cepted En  Metcalfe,  the  owner.  There 
is  DO  donbt,  however,  that  Mr.  Brandon,  who 
was  the  attorn^  tor  Mra.  Metcalf^  accept- 
ed  this  OTder  for  her  <mi  June  9,  1913.  He 
seems  to  have  been  r^reaentlng  her  In  all 
these  matters,  and  although  he  had  no  ex- 
press anthority  to  sign  the  acc^itance,  it 
would  not  seem  tinreasonaUe  to  conclade 
that  his  anfhorlty  was  bnwd  enongh  to  cover 
aoA  act  As  to  this  also  It  may  be  nggest- 
ed  that  respondent,  standing  in  the  shoes  of 
the  Hntnal  Construction  Oompany,  assumes 
rather  a  qaestlonable  attitude  In  dmyliig  the 
authority  of  the  attorney  who  was  recognized 
and  treated  by  said  oonq^any  as  the  qualified 
agent  of  an^ellants.  If  Uie  owner  were  dis- 
puting the  anthorl^  of  the  atttnney  a  very 
diirwent  situation  would  be  presented.  How* 
ever,  granting  the  want  of  authority,  as 
clalnied,  it  cannot  be  dlqmted  that  the  un- 
anthoilsed  act  of  the  attorney  might  be  rati- 
fied by  the  principal  and  In  this  case  there 
can  be  no  doubt  that  It  was  so  ratified.  Mrs. 
MetcaUtfs  testimony  was: 

"I  was  advised  of  the  execution  of  this  papra, 
Defendant's  Babiblt  I\  by  Mr.  Brandm  on  or 
about  June  or  July.  I  accepted  it  and  thought 
it  was  an  light" 

This  was  a  eufflcient  ratification  within  the 
teaching  of  Ralphs  v.  Hensler,  97  CaL  206, 
32  Pac.  243,  and  Porter  v.  Lassen  Cktunty, 
etc,  Co.,  127  Cal.  261,  59  Pac.  563. 

Besides,  as  before  indicated,  this  particular 
claim  was  covered  hy  the  letter  of  plaintiff 
of  August  2,  1913,  which  was  agreed  to  by 
Mrs.  Metcalfe  aod  the  Mutual  Construction 
Company.  This  appears  clear  enough  from 
the  testimony  In  the  record,  and  we  see  no 
reason  why  the  contract  of  these  parties 
should  not  be  enforced. 

As  to  the  damages  dahned  for  the  failure 
to  complete  the  building  within  the  time 
Qpedfled,  we  thlnh  the  delay  has  not  been 
entirely  excused  or  Justified  and  that  said 
delay  did  operate  to  the  detriment  <»r  defend- 
ants. It  Is  claimed  that  the  extra  work  con- 
sumed about  90  days,  asd  that  this  was  cov- 
ered by  a  contract  between  the  Hetcalfes  and 
the  Mutual  executed  on  December  12,  1913, 
"Jost  18  days  before  the  defandants  claim 
that  the  building  should  have  been  actually 
completed."  The  amount  of  the  extra  work 
was  $14,686,  and  a  third  mortgage  was  given 
In  payment  of  this.   Bespondent  says: 

"It  would  be  strange,  indeed,  if  the  defendants 
in  this  case  were  to  be  permitted  to  order  $14,- 
OOO  wwrth  of  extra  work  within  18  days  prior 
to  the  time  tliat  the  coutraot  was  to  be  com- 
pleted acci  expect  the  samr  to  be  finished  with- 
out allowfaig  additional  time." 


But  It  a]K>ears  that  when  this  agreement 
was  made  the  extra  work  had  already  been 
done,  so  the  argument  is  not  persuasive^ 

[I]  To  determine  whether  the  extra  work 
would  excuse  delay,  we  must  look  to  the  stat- 
ute and  to  the  agreement  itf  the  parties.  The 
particular  law  in  point  is  saetton  1611  of  the 
CivU  Code,  as  foUows: 

"The  want  of  perfonnancs  of  an  obUgatlon,  or 
of  an  ot  p^rforoiance,  In  whi^e  or  in  part, 
or  any  delay  therein,  is  excused  by  the  foilow- 
ing  causes,  to  the  extent  to  whidi  they  operate: 

"1.  When  sadi  performance  or  offer  is  pre* 
vmted  or  delayed  by  the  act  of  the  creditor,  or 
by  the  operatioa  of  law,  even  though  tiiere  may 
have  been  a  stipulation  that  this  shall  not  be 
an  excuse; 

"2.  When  it  is  prevented  or  delayed  by  an  ir- 
resistible, superhnman  cause,      by  the  act  of 

tnbhe  enemies  of  this  state  or  of  the  United 
tates,  unless  the  parties  have  expressly  agreed 
to  the  contrary;  or, 

"3.  When  the  debtor  is  induced  not  to  make 
it,  by  any  act  of  the  creditor  intended  or  natu- 
rally Intending  to  have  that  effect,  done  at  or 
before  the  time  at  which  such  peracmaance  or 
offer  may  be  mad^  and  not  rescinded  before 
that  thne." 

[tt]  The  case  does  not  seem  to  fall  within 
any  of  these  snbdivislonB.  It  is,  however, 
covered  by  the  contract  of  the  parties.  Ex- 
tra work  involves  an  act  of  the  owners  and 
a  modification  of  the  contract  In  subdlvl-* 
slon  3  thereof  it  provided  that: 

"The  time  dorine  which  the  contractor  is  de* 
layed  in  said  work  by  the  acts  of  the  owners 
or  by  the  acts  of  God,  whidi  the  contractor 
could  not  reasonaUy  have  foreseen  and  provided 
for,  or  by  stormy  weather  which  prevents  the 
work,  or  by  any  strikes  by  employes  or  labor 
organizatuons,  snail  be  added  to  the  aforesaid 
time  for  f!ompletkm;  but  no  such  allowance 
shall  be  made  unless  a  written  demand  for  addi- 
tional time  with  the  amount  thereof  approxi- 
mately stated  and  the  reasons  for  such  demand 
Kiven  is -presented  to  the  owners  by  the  con- 
tracts within  twenty-four  hours  after  tihe  cause 
for  such  delay  has  accrued.** 

Then  section  9  spedflcally  provides  for 
"alterations,  deviations  in,  additicms  to,  or 
omissions  from"  the  plans  and  spedfications, 
and  dedores  that  "the  same  shall  in  no  way 
affect  or  make  void  the  contract"  except  that 
the  additional  coat  was  to  be  added  to  the 
contract  price.  The  extras  therefore  fall 
within  said  subdivision  8  and  In  order  to 
claim  an  extension  of  time  It  was  incumbent 
upon  the  contractor  to  make  demand,  which 
was  not  done. 

In  McGlnley  v.  Hardy,  18  OaL  116,  there 
was  a  modification  of  the  contract,  but  the 
case  Is  different  from  this,  in  that  there  was 
no  agreement  that  written  demand  should 
be  made  for  extension  of  time,  and  the  court 
very  properly  held  that  the  new  contract 
operated  to  extend  the  time  for  completion 
of  the  building. 

We  can  see  no  reason  why  It  was  not  com- 
petent for  the  parties  to  provide  in  their 
contract  for  an  exclusive  method  by  which 
the  time  could  be  extended  as  to  this  partic- 
ular feature,  nor  do  we  see  anything  in  the 
way  of  giving  effect  to  such  agreement 

The  mistakes  of  the  architect  we  think. 
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also  fall  trader  said  snMlvlBloD  8.  He  was 
the  agent  of  the  owner,  and  Ms  mistakes 
were  therefore  those  of  the  latter.  We  think 
also  that  the  Interference  by  rain  falls  with- 
in said  snbdlTlsiOD. 

[11]  It  Is  at  least  doabtfol  whether  the 
claim  that  a  period  of  80  days  should  be  al* 
lo^ed  because  of  the  condition  of  Geary 
street  Is  tenable.  The  court  found  that  the 
delay  was  by  reason  of  the  act  of  the  mu- 
nicipal authorities.  We  are  not  pointed  to 
any  evidence  In  the  record  that  sustains  the 
finding.  It  does  not  seem  to  be  Included 
among  the  facts  of  which  the  court  may  take 
Judicial  knowledge.  No  doubt,  the  municipal 
authorities  were  engaged  at  the  time  in  con- 
structing a  railroad  on  said  street  and  the 
proof  was  easily  available,  but  it  should  have 
been  produced.  Probably  through  Inadver- 
tence It  was  not  ofFered.  As  to  whether 
such  action  of  the  municipal  authorities 
would  excuse  the  delay,  we  think  the  cor- 
rect test  is  declared  In  Carlson  v.  Sheehan, 
1S7  CaL  692,  109  Pac.  29,  to  the  efTect  that 
it  rests  upon  the  oonslderatlon  whether  It 
rendered  performance  practically  impossible, 
and  in  that  connection  it  Is  said  that  mere 
difficulty  or  unusual  or  unexpected  expense 
would  not  excuse  the  contractor.  It  Is,  in 
onr  opinion,  a  close  question  whetb^  there 
is  sufficient  evidence  to  sustain  the  concln- 
slon  that  the  condition  of  said  street  ren- 
dered the  performance  of  the  contract  "prac- 
tically impossible,"  but  as  the  evidraiee  mav 
be  different  upon  another  trial,  we  re&ain 
from  passing  upon  the  point. 

We  think  the  Judgment  and  ordw  should 
tie  reversed ;  and  It  is  so  ordered. 

We  concur:  OHIFMAN.  P.  J.;  HART,  J. 


LINOOIiN  T.  PACIFIC  ELECTRIC  RT,  CO. 

(Civ.  2199.) 

(District  Court  at  Appeal,  Second  District.  Oali- 
fomia.  Feb.  24,  1917.  Rdiearing  Doiled 
M&Toh  27.  1917;  Denied  by  Supreme  Court 
April  23,  1917.) 

1.  APfKAL  ANO  EBBOB  ^=31010(1)— RkVIEW— 

Findings— Evidence  to  Suppobt. 
Hie  findings,  wheu  there  is  any  evidmoe 
twding  to  support  them,  will  not  be  disturbed, 
thou^  the  evidence  is  condictitig. 

[Ed.  Note.— For  other  cases,  see  AmMal  and 
Error,  Cent  Dig.  U  3979-38fel.l 

2.  MASIBB  AMD  Sbbtaht  ^a>281A)  -~  Sebt- 
ant'b  Injubt— Gontbibutobt  Nboijoehck 
—Operation  of  Stbkct  Railboad— Disbe- 
GABDiNO  Signal. 

In  a  motonnan's  actitm  for  perstmal  in- 
jury, evidence  snffident  to  warrant  Jury 
In  believinf;  that  plaintiff  did  not  drive  intcr- 
urban  car  into  an  open  switch  causing  collision 
with  another  car  in  disregard  of  switiA  lamp 
signals. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  993,  806.] 


8.  ICAgm  AHD  Sbbtaht  <s»14S  —  Ritles  — 

CoNSTBuonon— "Under  Fdix  Oontboi.  ahd 

Pbbpabbd  to  Stop." 
Street  railway  company's  rule  that  "trains 
must  apOToadi  ail  meeting  and  passing  points 
under  fm  control  and  prepared  to  stop^  meant 
control  and  preparation  appropriate  to  prd^ 
able  emergencus ;  the  purpooa  of  rule  being  to 
avoid  accidents. 

[Ed.  Note.— For  othor  casas>  sea  Master  and 
Servant  Cent  Dig.  i  288. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Under  Full  Control.] 

4l.  Mastbb  and  Sbbvant  «5>2ai(9)  —  Sbbt- 

ANT'S  INJUBT— CONTBIBIITOBT  NEOLIOBITCB 

-Opebation  or  SisBsr  Ramoap— Yum.* 

TioN  or  Rules— Spsao. 
In  motorman's  action  for  personal  injury, 
evidence  held  sufficient  to  warrant  jury  in  be- 
lieving that  plaintiff  did  not  approach  switdi 
in  disregard  of  company's  roles  as  to  speed, 
requiring  trains  to  uproacb  meeting  and  paa^ 
iiV  points  "under  full  control  and  prqiared  to 

Bt<^.^ 

[Ed.  Note.— For  other  eases,  see  ICaster  and 
Servant,  OonL  Dig.  H  098,  Otaw] 

6.  BfASTBs  AND  Sbbvant  «=9238CI}— Sbt- 
aht's  Injitbt— Oontubuti»t  Nxougbnci 
■  —Ope  RATIO  IT  01  Stbbbt  Railboad— Mistake 
IN  Judgment. 
Where  jufy  might  have  believed  that  a  mo 
torman's  failure  to  stop  car  before  running  into 
an  opfm  switch  was  due  only  to  a  mistake  in 
judgment  in  osing  the  reverse  before  applying 
the  air  brake,  they 'were  Justified  in  holding  him 
not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  681.1 

6.  Neoliobncb  4=»98~-Coufabativx  Negu- 

QENCE— OpEBATION  OS  StBBKT  BAIIAOAD^ 

Statute. 

The  fact  that  motorman  negligendy  Mled 
to  st<^  his  car  before  running  into  an  opean 
switch,  colliding  with  another  car,  would  not 
require  a  verdict  against  him  in  his  action  for 
personal  injuries,  If  jury  believed  his  negligence 
slight  in  comparison  with  employer's  negli- 
gence, in  view  of  St.  1911,  p.  79B,  providmg 
that  emidoyti's  contributory  negligence  shall  not 
bar  a  recovery  for  personal  injury  where  his 
negligwce  was  slight  and  that  of  uie  oaployer 
was  prross,  in  comparison,  but  the  damages  maj 
be  diminished  in  proportion  to  employe's  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases^  sea  Ne^igenosk 
C«it  Dig.  IS  93,  166.] 

7.  Appeal  and  Ebkob  «=siOS2(1)— Review— 

PbBSDMPTXON— iHBTBUCrnoNS. 
Where  instructions  as  to  assessing  an  em- 
ploye's damages  for  personal  injuries  in  propor- 
tion to  bis  contributory  negligence  as  provided 
by  St  1911,  p.  796,  axe  not  complained  of,  it 
\nll  be  assumed  that  jury  properly  acaeaed 
damages,  making  due  allowance  in  accordance 
with  the  facts  found. 

[Ed.  Note.— For  othw  eases,  see  i^ipeil  and 
Error,  Cent  Dig.  I  37S2.] 

&  Appeal  and  Erbob  <8=> 1049(6) — HABinxaa 

EBBOB— CBOSe-EXAlf  IITATION . 
In  a  motorman's  action  for  personal  injury, 
refusal  to  allow  dc^ndant's  croas-examinatioa 
of  plaintiff,  "There  is  no  way  to  account  for  it 
[running  into  open  switch  when  Lights  signified 
it  dosed],  is  there?"  was  harmless,  in  view  of 
further  testimony  elicited,  which  covered  all 
matters  which  would  probably  have  been  de- 
veloped upon  answer  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8  4145.] 
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Appeal  from  Superior  Court,  Loa  AngeSm 
County;  Grant  3a,ckntm,  Judge. 

Action  by  Verne  H.  Uncoln  Against  the 
Padflc  BXectrlc  Bailway  Company.  Defend- 
ant aniwals  from  JndgmMit  for  plaintiff  and 
fnHu  order  denying  new  trlaL  Affirmed. 

Frank  Karr,  R.  a  Gprtner,  and  A.  W. 
Ashbton,  all  of  Loa  Angeles,  for  app^lairt:. 
Jtihn  8.  Steely  and  JMiea  ft  Bvaui,  all  ot 
Los  Angeles,  for  teq>ondeDt. 

OONESnr,  F.  3.  •ndB  is  an  action  wlieretn 
an  eanployfi  of  an  Intemrban  electric  rail- 
way company  seeks  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  tba  negligence  of  tbe  employer. 
The  deftedant  denied  all  allegations  of  neg- 
Ug^ce,  and  as  a  separate  defenise  alleged 
contributory  negligence  on  the  part  of  the 
plalntlfl.  'RiB  defendant  has  appealed  from 
a  Indgmoit  In  favor  of  the  ^Intlff  and  from 
an  order  denying  Its  motion  for  a  new  trial. 

The  accident  occurred  at  Long  BeaCh,  Gal., 
on  February  6,  191S,  at  about  6:10  p.  m. 
Plaintiff  was,  and  had  been  for  seTcral 
years,  a  motorman  of  the  defendant,  running 
trains  upon  its  line  between  Los  Angeles 
and  Long  Beach.  American  avraue  Is  a 
double  avenue  of  the  cU7  of  Long  Beadi. 
lyinv  on  the  east  and  west  sides  rewectlTely 
of  a  iniTate  right  ot  way  of  the  defendant 
company.  On  that  right  of.  way  defendant 
has  double  tracks  running  north  and  south. 
At  a  point  between  Fifteenth  and  Fonrteuith 
streets  a  cnrred  track  lea^  from  tlie  sonth- 
boiind  main  ttaidk  of  defendant,  swinging 
gradually  southwesteiiy  Into  Fonite^th 
street  In  additiwi  to  Its  intffliiiban  cars, 
tlie  defendant  operated  local  cars,  called 
the  WOIowrllle  cars,  and  It  was  the  custom 
to  ran  WlUowTHle  cars  Into  the  coire  above 
mentlOTied  so  as  to  allow  the  throu^A  trains 
south-bound  to  pass  them  on  the  main  line. 
On  tbe  evralng  in  question  a  WlUowrllle 
fmr  was  running  southward,  followed  by  a 
three-car  train  of  which  plaintiff,  Uncoln, 
was  the  motorman.  The  crew  of  the  local 
car  consisted  of  the  motorman,  t^saght,  and 
the  conductor,  Jesse  Dunn. 

At  the  point  of  dlTcrgenoe  of  the  curved 
track  from  the  south-bound  main  track  and 
on  the  west  side  of  the  tracks,  there  was 
a  switch  stand  on  which  was  established  a 
ewltdi  whidi  was  operated  by  a  lever  for 
the  purpose  of  opening  and  closing  the 
Bwit<4i,  which  when  opened  gave  access  from 
the  main  tracks  to  the  curved  track.  The 
Bwltch  was  operated  by  a  hand  lever,  and  a 
part  of  the  apparatus  consisted  of  devices  for 
stignaling.  These  devices  consisted  of  colored 
lights  and  also  oi  flat  sheets  of  metal  called 
wings.  When  the  switch  was  closed  and 
locked  and  the  main  line  in  order,  the  white 
wings  were  perpendicular  to  the  main  track, 
and  the  red  wings  were  parallel  to  the  main 
track,  green  lights  alone  showing.  Wlien 
the  switch  was  open  tor  a  train  to  take  the 


siding,  the  red  wings  were  perpendicular  to 
the  nutln  track,  and  the  white  wings  paraliri 
thereto,  red  U^jits  alone  showing.  In  thtaw- 
Ing  the  Hwttdj  the  top  part  <it  the  switdi 
wonld  move  through  an  angle  of  90  degrees. 
The  rules  and  regoladons  of  the  transporta- 
tion department  of  the  defendant  company 
then  in  force  were  well  known  to  the  above- 
named  employes,  Llnotdn  and  Dunn.  Subdi- 
vlsUm  B  of  article  142  of  those  rules  was 
as  follows: 

"After  a  regular  train  clears  the  main  track 
and  switches  are  properly  set  for  tho  main 
track,  the  conductor  must  step  to  the  side  of 
the  track  opposite  tbe  8 witch  stand  until  after 
the  opposing  train  has  passed,  keying  his  hand 
lantern  at  night  in  full  view  m  the  approaching 
train,  but  giidng  no  proceed  sipiaL" 

Bute  132  was  as  follows  : 

"Trainmen  must  not  accept  a  proceed  sigBal 
as  against  fixed  sigsalo,  until  tney  are  fully 
informed  of  tbe  situatniMi  and  know  they  are 
protectfid.  When  fixed  signals  are  in  operation, 
trainmen  most  not  give  proceed  rignals  against 
them." 

On  the  occasion  In  question,  in  order  to  let 
a  through  train  from  Los  Angeles  pass  a 
local  car,  the  crew  of  the  local  car  stopped 
at  the  switch  between  Fifteenth  and  Four- 
te«ith  streets.  It  was  the  duty  ot  Dunn, 
conductor  of  the  local  car,  to  operate  the 
switch  for  the  passing  of  these  cars.  Dunn 
stepped  to  the  ground,  holding  In  his  hand  a 
red  and  a  white  lantern.  He  gave  to  the 
motorman  of  the  throng  train,  Lincoln,  a 
signal  with  his  red  lantern  requiring  Lincoln 
to  stop  or  slow  down  until  the  local  car 
should  have  been  taken  out  of  the  way. 
Dunn  then  went  forward  on  the  ground  to 
the  switch  to  open  it  so  that  his  local  car 
might  get  off  the  main  line.  The  lamp  of  the 
switch  stand  then  showed  a  green  light 
northward  and  southward  in  conformity  with 
a  closed  switch.  Dunn  opened  the  switdi  and 
the  signals  changed  accordingly. .  The  Wil- 
lowville  car  proceeded  and  entered  tne 
switch,  going  ahead  therein  until  its  rear 
stood  at  the  curb  line  between  the  railroad 
rl^t  of  way  and  the  westwiy  division  of 
American  avenue,  about  188  feet  from  tbe 
switch  point.  Conductor  Dunn,  his  local 
car  having  entered  the  switch,  should  thm 
have  thrown  the  handle  of  the  switch  west- 
ward again  to  close  ihe  switch,  which  would 
have  caused  the  red  light  to  disappear  on 
the  switch  lamp  and  the  green  l^t  to  throw 
its  rays  northward  toward  the  approaching 
through  train.  Both  parties  contend  and  the 
evidence  tends  to  show  that  Dnrni  did  not 
completely  close  the  switch,  but  the  parties 
do  not  agree  upon  the  fact  as  to  what  Dunn 
actually  did  do.  Appellant  contends  that 
Dunn  left  the  scwltch  entirely  open  in  front 
of  Che  through  train,  and  that  he  closed  It  to 
cover  up  his  fault  immediately  altest  the 
through  train  had  passed  into  the  curved 
track  and  the  accident  had  happened.  Re> 
spondent  contends  that  Dunn  closed  tbe 
switch  in  front  of  the  through  train  at  least 
so  far  as  to  diange  the  red  U^t  to  groen, 
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and  that  tlie  throngfi  train  got  Into  tbe  curve 
la  spite  thereof.  At  any  rate.  It  Is  the  fact 
that  the  train  swinig  Into  the  curre  wittaont 
inittlng,  brolalQ^,  or  marking  either  ol  tbe 
switch  p(tote  or  any  of  the  rails,  and  crashed 
Into  the  rear  end  of  the  Wlllowvnie  local 
car,  whereby  tbe  plaintiff  was  Injured. 

Immediately  bdiind  the  three-car  train 
which  bad  jUBt  entirely  passed  into  Oie 
'Curved  track,  tbe  switch  was  found  set  for 
the  main  track  and  with  tbe  green  ll^t 
nhowlng  prc^rly  northward  and  southward. 
Dunn,  the  conductor  of  the  local  car,  doiled 
that  be  bad  so  set  the  switch  after  tbe  col- 
lision. Two  witnesses  testified  that  they 
saw  the  light  change  Its  north  and  south 
rays  from  red  to  green  Immediately  behind 
tbe  train.  Counsel  in  their  briefe  agree  as  to 
what  were  the  resi>ective  theories  np<»i  which 
the  case  was  tried.  Respondent's  theory  Is 
that  Conductor  Dunn  left  the  swltdi  partly 
open  so  that  the  flange  of  the  ri^t-hand  front 
wheel  of  the  first  car  engaged  with  the  west 
point  of  the  switch,  which  extends  northerly 
1%  Inches  farthw  than  the  east  point  of  the 
switch,  nnd  threw  the  switch  Instantly  fully 
oipea  end  thus  allowed  tbe  train  to  swing  In- 
to the  curve  without  derailment.  Appellant's 
theory  Is  that  Conductor  Dunn  left  tte  switch 
entirely  <^n,  and  the  re^ondent  brought 
his  train  into  the  curve  against  a  red  ll^t 
and  Into  an  open  switch. 

[1]  Appellant  concedes,  of  course,  the  rule 
that  this  court  will  not  disregard  a  finding 
ot  fact  by  the  trial  court,  or  the  implied 
finding  of  a  Jury,  that  Is  supported  by  evi- 
dence tending  to  support  such  finding,  and 
that,  if  the  evidence  Is  nmfilctlng,  tbe  find- 
ing based  thereon  will  not  he  disturbed.  But 
appellant  cont^«ids  that  the  physical  facts 
shown,  and  against  whlcb  there  la  no  evi- 
dence, compel  the  oonelualon  that  the  plain- 
tiff was  guilty  of  contributory  negUgaice 
directly  and  proximately  causing  tbe  accl- 
doit.  Under  this  general  contention  counsel 
for  appellant  mw  four  propositions:  (1) 
'That  plaintiff  was  n^llg«it  In  driving  his 
train  toward  and  Into  the  swlt<di,  in  dis- 
regard of  tbe  danger  indicated  by  the  lamp 
thereon,  and  the  company's  rules  concerning 
same;  02)  that  plaintiff  was  negligent  In 
approaching  tbe  switch  point  not  under  con- 
trol. pKinred  to  stop,  as  required  by  the 
rules  of  the  company;  (8)  that  If  plaintiff 
approached  said  switch  under  full  control, 
prepared  to  stop,  then  he  negligently  failed 
to  stop  within  the  distance  Intervening ;  (4) 
that  the  evidence  is  Insnfflcient  to  establish 
any  negligence  against  def aidant,  except  in 
tbe  failure  of  Dunn  to  close  the  sn-ltch,  and 
plaintiff  was  equally  negligent  in  that  event 

[2]  1.  The  evidence  la  auffident  to  sup- 
port the  Implied  finding  against  defradant 
on  the  first  pnH>ositlon.  ^e  plaintUT  did 
not  run  into  an  open  swltcb,  with  a  red  sig- 
nal displayed  against  him.  But  it  is  ai^ed 
that  tbe  switch  could  not  have  been  entirely 
closed;  fbr  then  the  tnin  would  have  re- 


mained Ml  tbe  main  line.  Let  this  be  admit- 
ted. Then  it  is  said  by  appellant's  counsel 
that  it  is  inoone^vable  that  tbe  switch  could 
have  been  snffld^tly  open  to  have  allowed 
the  train  to  enter  it.  without  a  correspond- 
ing misdirection  of  the  rays  of  the  lamp  sig- 
nal ;  that  to  run  toward  a  signal  imperfectly 
displayed  is  as  such  negligence  as  to  run 
against  a  fall  red  light  In  this  connectlrai 
out  attention  Is  directed  to  rule  125  of  tbe 
company : 

"A  signal  imperfectly  di«>layed  •  •  • 
must  be  regarded  as  a  stop  Bignai." 

In  accordance  with  this  rule  the  court  in- 
structed the  jury  that,  if  they  believed  from 
the  evidence  that  as  tbe  plaintiff  apinoadied 
the  switch  stand  the  lamp  signal  thereon  was 
imperfectly  dl^layed,  such  imperfectly  dis- 
played al£^  or  abswce  of  signal  was  then 
and  there,  according  to  said  rule,  a  sti^ 
signal,  regniring  plaintiff  to  stop  bis  train 
before  reaching  the  switch,  and  that  a  viola- 
tion of  that  rule  by  the  plaintiff  would  con- 
stitute negligence.  To  find  a  verdict  for  the 
plaintiff  under  this  Instruction,  the  Jury 
must  have  believed  from  tbe  evidence  that 
the  signal  was  not  imperfectly  displayed. 
Is  tbe  evidence  of  the  physical  facts  so  &r 
beyond  doubt  that  this  finding  could  not  be 
true?  Appellant  reliea  upon  tbe  evidence 
which  shows  tbe  construction  and  mode  of 
operation  of  the  switch,  and  certain  photo- 
graphs which  were  taicen  on  April  23,  1913, 
which  show  the  appearance  of  tbe  switch 
and  Its  signals  in  three  positions,  to  wit, 
when  the  switch  is  open,  when  the  switch  Is 
closed,  and  when  the  switch  is  half  c^u, 
and  contends  that  from  that  evidence  tbe 
fiange  of  the  front  right-hand  wheel,  which 
would  toudi  the  switch  first  could  not  have 
passed  to  the  right  of  tbe  point  of  the  switch 
rail,  unless  there  was  an  opening  of  at  least 
one  Inch  at  the  switch  point,  which  obviously 
could  not  be  done  without  affecting  the  posi- 
tion of  the  switch  lamp  and  cau^g  Its  lights 
to  become  Imperfectly  displayed.  These  facts 
are  relied  upon  to  overcome  the  testimony  of 
the  several  witnesses  who  testified  that  as 
the  train  approached  the  switch  the  green 
light  was  fully  displayed;  tbe  contentiOTi 
being  that  It  was  physically  Impossible  for 
this  testimony  to  be  true.  But  there  are  facts 
Which  impair  tbe  conclusiveness  of  this  argu- 
ment Conductor  Dunn,  in  describing  what 
he  did  after  his  WlllowTllle  car  had  gone 
beyond  the  switch,  said: 

"Then  I  picked  up  the  switch  lever  and  swung 
It  around  and  threw  it  down,  and  looked  up  at 
tho  light  and  it  was  green,  and  I  stepped  across 
the  track  and  gave  tbe  hi^  ball.  I  could  not 
Bay  whether  I  lo<4ed  that  switch  when  I  threw 
It  back  or  not  nor  could  I  say  whetfier  I  low- 
ered tbe  lever  all  the  way  down  over  the  dog 
or  not.  After  Mr.  lAatxin  answered  me  by  two 
toots,  his  train  came  on  down  tbe  line  and  to6k 
the  switch  without  any  warning." 

Lee  HlgglnB  was  conductor  of  tbe  front  car 
of  the  three-car  train.  He  bad  been  conduc- 
tor on  the  WfllowviUe  line  smne  time  before 
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the  time  of  this  acddent  and  bad  operated 
the  switch  referred  to  herein ;  It  having  then 
the  same  tyfitem  of  locks  and  keys  as  at  the 
time  of  the  aeddent  He  testified: 

"Hiat  the  points  of  the  switch  do  open, 
the  one  openinK  on  the  wast  and  the  otktt  on 
the  east  dosiDK,  when  the  lever  is  becun  to  be 
moved,  just  b^un  to  be  moved,  and  yet  the 
sign  diows  ffreen." 

There  thas  appears  to  be  some  testimony, 
which  the  Jnry  was  entitled  to  believe  that 
the  red  light  would  not  necessarily  begin  to 
show  instantly  at  the  beginning  of  the  motion 
of  the  lever  which  was  closing  the  switt^, 
and  that  the  accident  may  have  been  caused 
by  failnre  of  Dunn  to  ^ectually  dose  and 
fasten  down  the  switch  towards  which  plain- 
tiff's train  was  moving.  It  is  therefore  en- 
tirely conceivable  that  on  account  of  the 
jarring  of  the  train  Immediately  before  It 
reached  the  switch,  or  from  some  other 
cause,  the  switch  opened  enongta  to  throw  the 
train  over  to  the  curved  track,  and  yet  that 
the  plaintiff  would  never  have  seen  anything 
In  the  signal  cmtradlctii^  tte  first  message 
to  him  indicating  that  the  switch  was  safely 
closed. 

[3.4]  2.  Bole  146  was  as  follows: 
"Trains  must  ai^roadi  all  *   *   *  meeting 
and  Mssfaig  points,  undar  fall  control,  and  pre- 
pared to  stop." 

There  Is  no  exactly  prescribed  definition 
of  the  conditions  amoantlng  to  full  control, 
Dor  of  the  precise  limitations  of  a  prepara- 
tloa  to  stop.  These  clients  would  differ 
according  to  the  machinery  and  weight  and 
length  of  trains  or  cars,  and  according  to 
local  conditions  of  tracks  and  grades.  Of 
course,  It  means  a  control  and  a  preparation 
appropriate  to  thc^  probable  emergencies,  and 
has  for  its  purpose  the  avoiding  of  accidents. 
The  plaintiff  testified : 

That  when  the  Willowvllle  car  stopped,  to 
BO  over  to  the  curved  track,  his  train  was  ron- 
ning  at  the  rate  of  1  or  2  miles  per  houif,  and 
was  1,000  feet  behind  the  local  car.  Then  when 
the  train  advanced,  he  pl4^ed  up  speed.  "I 
was  going  when  I  struck  the  swittm  abont  12  to 
15  miles  an  hoar;  IS  miles  would  put  It  to  the 
limit."  At  that  time  "I  had  no  dectricity  on 
at  ail."  "The  WUlowville  car  was  then  stand- 
ing at  the  CDzb  Ihie,  between  the  right  of  way 
and  the  street,  with  the  back  end  of  it  at  that 
point,  which  Is  138^  feet  in  a  straight  line  from 
the  switch  stand.  Going  at  12  or  15  miles  an 
hour,  it  would  be  impossible  to  stop  a  three-car 
train  in  that  distance." 

Plaintiff's  testimony  as  to  speed  of  his 
train  on  arriving  at  the  switch  was  confirm- 
ed by  numerous  witnesses.  Counsel  for  ap- 
pellant call  attention  to  the  fact  that  six 
expert  motormen  testified  that  even  at  16 
miles  an  hour  this  traiu  could  have  been 
stopped  In  50  to  75  feet.  There  is  no  other 
evidence  to  the  contrary,  other  than  plain- 
tifTs  testimony  showing  how  he  used  the 
stopping  devices,  and  that  nevertheless  he 
failed  to  stop  within  the  distance  required 
to  avoid  the  ctdllslon.  The  testimony  of 
tbose  motormen  may  favor  appellant  with 
respect  to  the  next  proposition  which  we  are 
to  discuss,  bat  it  really  c(mfirms  the  verdict 


as  to  the  present  question;  fftr  It  entitled  the 
jnry  to  find  that  plaintiff  had  bis  train  under 
full  control  and  prepared  to  stop,  if  th^ 
believed  that  his  speed  did  not  exceed  15 
miles  per  hour. 

[i]  3.  Then  why  did  the  plaintiff  not  stop  his 
train  in  time  to  avoid  the  collision?  His  fail- 
ure to  do  so  is  urged  by  appellant  as  estab- 
lishing beyond  doubt  the  contributory  negli- 
gence of  the  plaintiff.  In  discussing  this 
proposition  we  will  assume  that  plaintiff  had 
complied  with  the  rule  above  stated,  and  that 
he  came  to  the  switch  with  Ms  train  under 
full  control  and  prepared  to  stop.  If  this 
were  not  so,  the  plaintiff  would  have  been 
neg^gent ;  for  In  view  of  the  purpose  of  that 
rule  it  would  be  entirely  beyond  reasoD  to 
hold  that  a  properly  managed  train.  If  under 
fall  control  and  prepared  to  stop,  would  meet 
the  emergoicy  which  this  train  faced,  by  run- 
ning 188  feet  Into  the  rear  of  a  loaded  car, 
and  going  36  feet  further  after  the  collision, 
before  the  train  stopped. 

What,  then,  was  the  defect  In  managemoit 
which  caused  this  train  to  go  on  as  far  as  it 
did  go?  The  train  was  equli^ed  with  de- 
vices for  reversing  the  current  through  tbe 
motors,  and  also  was  equipped  with  air 
brakes.  There  is  no  claim  that  any  of  t^ese 
were  defective  or  insuflideat  It  follows  as 
the  night  the  day.  that  something  was  wrong 
with  the  plaintiff's  man^^ment  of  tbe  ma- 
chinery committed  to  his  cara  His  testi- 
mony was: 

That  when  fae  reached  the  switch  he  felt  the 
car  raise  up  and  bump,  like  it  bad  struck  some- 
thing,  aaid  immediately  be  realized  that  some- 
thing was  wrong,  as  his  train  went  in  on  the 
siding.  "The  second  I  felt  the  jar  ot  raising 
up.  I  reversed  the  current  to  check  the  train 
as  quick  as  I  could,  and  I  held  it  there  until 
I  felt  the  train  begin  to  go  ahead  apain,  and 
it  felt  like  tbe  breakers  went  out,  and  I  theii 
turned  on  the  emei^ency  brake.  I  figured  that 
was  the  quickest  way  to  cbet^  the  train. 
•  •  •  If  it  gets  too  heavy  a  charge— for 
instance,  reversing  the  train — the  breakers  are 
put  on  there  expressly  to  keep  the  motors  from 
being  burned  up;  and  it  felt  like  when  I  re- 
versed it  that  It  went  out;  and  Just  the  minute 
I  felt  the  resets  or  breakers  had  begun  to  go,  I 
put  it  In  the  emergency,  as  I  thought  that  was 
the  quidcest  way  to  stc^  the  train.^'  "I  did  idl 
that  was  possible  to  stop  tbe  train,  and  I  did 
n<^  st(H>  ft  until  the  collision  came."  **I  put 
on  the  air  as  soon  as  I  felt  the  traiu  give  way 
to  the  breakers  or  it  Cslt  like  the  breakers  were 
gone." 

All  of  ttw  idx  motimnen  irtw  said  that  a 
train  of  the  kind  ia  qnestion  and  operating 
under  the  stated  omdttions  could  be  stopped 
within  80  feet  or  less  specified  that  this 
would  be  done  by  using  the  atr  brakes.  A 
train  moving  at  the  rate  of  12  miles  per  hour 
will  travel  138  feet  in  about  eight  seconds. 
There  Is  no  statement  In  evidence  showing 
how  much  time  was  consumed  by  the  plaintiff 
in  using  the  "reverse"  before  he  applied  the 
air  brakes.  Assuming,  since  the  testimony 
on  the  point  Is  not  contradicted,  that  the 
train  must  have  stopped  within  80  feet  after 
the  air  brakes  were  applied,  and  remember- 
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lug  that  «ren  when  retarcled  br  the  cfllUiADn 
tbe  train  did  not  stop  nntil  It  had  travded 
178  feet  from  the  switch.  It  must  be  true 
that  tbe  pUdntUE  traveled  9S  feet  and  used 
up  iove  secondB  of  hia  predous  time  before  he 
applied  Uie  air  briJraa.  Bnt,  althous^  de- 
fendant's wltneaaea  debated  tiiat  by  fnll  and 
Instant  nse  of  tbe  air  brakes  the  train  could 
have  been  stopped  within  60  feet,  they  ad- 
.  mltted  a  hlgb  degree'  of  effldency  In  tbe 
EoeUiod  ot  stt^phig  a  train,  In  emergendea, 
by  revoBlng  flie  current,  a  jivooeaa  wblidi 
also  reverses  tbe  direction  of  motion  of  the 
car  vrtieelB.  It  waa  admitted  by  one  ot  these 
men,  wbo  had  been  employed  aa  an  instruc- 
tor for  tbe  motormen  that  the  motormen 
were  sometimes  instructed  to  use  tbe  rererse, 
In  emergencies,  "under  certain  coodithms,"  to 
atop  trains ;  also,  "after  applying  the  power 
and  finding  the  power  would  not  sti^  it,  tben 
soppiyiag  the  air  under  tfaoae  otmdltlona,  he 
could  do  noUilng  else."  Undw  the  testimony, 
the  Jury  may  have  believed  that  it  waa  a 
mlatake  <^  Judgm^t  for  the  plalntlfl  to  have 
tded  file  effect  of  the  "xeverae"  befture  na- 
Ing  the  air  brakes,  and  yet  that  thla  error  did 
not  amount  to  n^ligm». 

[I*  7]  And  even  If  the  Jury  found  that  Uie 
plaiptlff  was  negligent,  this  fact  did  not  nec- 
essarily require  that  the  vwdlct  be  In  favor 
of  the  defendant.  At  tbe  time  when  this  ac- 
cident occurred  there  was  In  force  a  statute 
which  dianged  in  important  respects  the  law 
relating  to  the  liability  ot  employers  for  in^ 
Juries  sustained  by  their  emplcQr^  whUe  ea- 
gaged  In  tbe  line  of  duty  of  their  employ- 
ment In  section  1  of  that  act  we  find: 

That  In  actions  to  recover  damages  for  per- 
sonal injuries  thus  sustained,  "in  which  recovery 
is  soug'ht  upon  the  ground  of  want  of  ordinary 
or  reasonable  care  ot  the  employer,  or -of  any 
officer,  agent  or  servant  of  the  emi^er,  the 
fact  uiat  sndi  employ  may  have  been  guilty 
of  ciHitributory  negligence  shal)  not  bar  a  re- 
covery therein  whero  his  contributory  negli- 
gence was  alight  and  that  ot  the  employer  was 
grosa,  in  comparison,  bat  the  damages  may  be 
dimiiiished  by  the  jury  in  proportion  to  the 
amount  of  negligenoe  attributable  to  audi  em- 
ploye."  BiHSTrnX  P*  796. 

Tbe  court  Instructed  the  Jury  in  accord- 
ance with  these  provisions  of  tbe  statute,  and 
It  is  not  suggested  that  there  was  any  error 
In  Uie  Inatmctlona  glT«i.  It  Is  entlrdy 
inc(msiBtait  with  the  verdict  that,  althoui^ 
the  Jury  might  have  attached  the  taint  of 
n^llgenoe  to  tbe  conduct  of  the  K^aintlfl,  yet 
that  under  the  evldeoce  th^  believed  Hiat 
bis  negligence  ma  slii^  and  that  tbe  n^ll- 
gence  of  the  defendant  "was  gross,  in  oom- 
pariBOO."  If  80,  It  is  to  be  presumed  that  In 
assessing  damages  the  Jury  made  due  allow- 
ance In  accordance  with  the  facta  found  and 
as  reaulted  by  the  statute. 

4.  The  fourth  pt^t  la  that,  if  the  defend- 
ant was  negU^nt  by  reaSMi  of  Uw  failure  of 
Dunn  to  close  the  awUch,  tben  the  plaintiff 
was  eqnally  negligent.  For  reasons  which 
are  made  apparent  by  what  we  have  said  in 


diacnaslng  the  other  points  considered,  this 
court  cannot  say  that  tbe  plaintiff  was 
"eonally  negligent"  with  the  defendant.  The 
evidence  was  audi  tlut  the  Jury's  finding  up- 
on tbe  facts  must  be  aoewted  as  final. 

[t]  On  croae-examlnatlon  of  the  plaintiff, 
after  the  plaintiff  bad  testtfled  that  as  he 
approadied  the  switch  the  light  signal  fac- 
ing him  was  green,  be  said: 

"And  thai  as  I  oame  aloig,  going  10  or  15 
miles  an  hoar,  my  entire  train  entered  that 
Bwitdi.   I  do  not  account  for  It  at  alL*' 

Defepdanfs  attorney  thm  a^ed: 

**niere  is  no  way  to  account  fOr  It,  is  dimT* 

PlaljatifTs  attorney  objected  to  this  ques- 
tUm  as  Improper  croes-examlnatloo  and  call- 
ing for  a  conclusion  of  the  witness,  and  the 
objection  was  sustained.  Appellant  suggests 
that  tbe  witness  bad  testified  as  to  his  long 
experience  as  a  motorman,  as  to  speed,  stop- 
ping of  trains,  interpretation  of  signals,  and 
so  on,  and  cfxiteuds  tbat  it  waa  error  to  re- 
fuse permission  to  ask  blm  how  he  oould  ac- 
count for  the  fact  that  tbe  train  oit^ed  the 
switch.  While  tbe  objection  might  very  well 
have  been  overruled,  we  do  not  fMnU  that  the 
defendant  was  seriously  prejudiced  by  the 
contrary  mllng.  The  farther  testimony  elic- 
ited, on  the  same  cross-examination  se^s  to 
have  covered  all  of  the  matters  which  prob- 
ably would  have  been  developed  by  or  fol- 
lowed ap<m  an  answer  to  the  above  quoted 
question.  Several  other  alleged  errors  in 
rulings  upon  evidence  are  pointed  out  by  ap- 
pellant, but  In  their  r^atlon  to  the  record 
they  seem  even  less  Important  than  the  ob- 
jection which  we  have  discussed. 

The  Judgment  and  order  are  affirmed. 

We  oiHicnr:  JAMES,  3. :  SHAW.  J. 


GOU>STONB  V.  OOIiUMBIA  LIFE  A 
TRUST  00.    (Civ.  1637.) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia. Feb.  27. 1&17.  Befaearing  Doded  by 
SnpTcme  Court  A|^  26.  1917J 

1.  Insubange  <^d4— t^ira  Insuuhob— IjU.- 

BILITT  OF  InSUBBB— STATUTK. 

PoL  Code,  I  6S3,  provides  that  no  person 
Shall  act  as  the  agent  or  solicitor  of  any  inaor- 
ance  company  in  the  state'  until  he  has  filed 

with  commissioner  a  duplicate  power  of  attor- 
ney from  the  compauy,  or  its  authorized  agent, 
authorising  him  to  act  as  such  agent  or  solid- 
tor,  and  providing  also  for  the  issuance  by  said 
oommissioner  of  a  license  to  audi  a^ent.  BeU, 
tbat  a  life  insurance  company,  by  its  violation 
of  the  statute,  may  not  aosofve  itself  from  lia- 
bility on  an  insurance  contract  that  it  has  an- 
tbonsed  or  ratified,  though  the  contract  may 
have  been  ^ared  by  a  person  not  an  agent  or 
BOlidtor  in  tbe  full  meaning  of  tbe  statute; 
such  statutorv  provisions  as  to  agents  do  not 
change  the  mle  <A  law  as  to  prindpal  and  agent 
between  tbe  insurer  and  the  pdicy  holder,  and 
the  insurer,  attempting  to  evade  such  statute,  ia 
nevertheless  bound  to  a  policy  holcier  as  though 
the  statute  had  been  complied  with. 

[EM.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  S  124.] 
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2.  Xnsuukck  «s»74  — Lnrx  Ihsukahob— Av- 

THOBTTT  OF  AOENU 

Where  tJie  general  asent  of  8  life  insurance 
compaor  requested  Ia  to  act  as  tiw  company's 
agent  in  certain  territory,  bnt  was  informed  hj 
L.  that  he  could  not  do  so  on  account  of  his 
connection  with  another  company,  and  the  gen- 
eral agent  proposed  that  the  contract  should 
be  made  in  name  of  wife,  and  that  li. 
should  be  the  active  man  in  obtaining  the  busi* 
ness,  which  was  done,  L.  was  authorized  by  the 
insurance  company  to  solicit  life  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |fi  99,  100.] 

8.  INBUR&HOE  «=s>66S<2)  —  tJFB  Instjbanck  — 

Action  on  Pouot— Btidbnob. 
In  an  action  oq  a  life  insurance  policy,  !n- 
Borer  setting  up  false  answers  of  insured  to 
questions  material  to  the  risk,  and  plaintifE 
claiminK  that  such  answers  were  falsely  writ- 
ten in  the  application  by  the  agent  of  the  insur- 
er, the  trial  court  was  technically  in  error  in 
sustaining  objection  to  the  questions  on  the  mst- 
ter  ashed  of  the  agentt  who  was  not  the  ag^t 
of  the  company  in  full  compliance  with  FoL 
Code,  S  633. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  gi  1677.  1680,  1681,  1685.] 

4.  iNSUBANCl!  «=>112  —  Lira   INSUBANCB  — 

Duty  to  Read  Poliot  —  Adoftioi*  of 

Aobht's  Fbaudttuutt  Aot. 
Where  agent  of  life  insurance  company  wrote 
false  answers  materia]  to  risk  into  insared's 
application,  after  delivery  of  the  policy  to  in- 
sured it  was  the  latter's  duty  to  notify  the  in- 
surance company  of  the  fraud  that  had  been 
attempted  by  the  agent,  and,  by  silence,  be 
fraudulently  approved  of  the  agent's  fraudulent 
act,  and  became  responsible  for  it,  so  that  the 
company  was  not  liable  on  the  policy,  since  it 
was  insured's  duty  to  read  tiie  poUej  upon  de- 
livery, and  the  court.  In  an  action  on  it,  must 
assume  that  he  did  so. 

[Ed.  Note.— For  other  eases,  see  Insnnnee, 
Cent.  Dig.  {  134.] 

5.  INSUBANOB  «=»l«i— Lm  InSVBAIKSB— Rl- 
FUDIATION  OF  AGKKT'8  FbAUD— DuTT  OF  IN- 
SURED. 

Where  the  holder  of  a  life  polI<7  contain- 
ing false  ststementa  material  to  the  nsk  fraud- 
ulently inserted  in  the  application  by  the  agent 
died  within  four  months  without  repudiating  the 
agent's  fraud  (o  the  insurer,  such  delay  was  fa- 
tal to  recovery  ;  it  being  the  dot?  of  the  insured 
to  act  promptly. . 
CEd.  Note.— For  other  cases,  see  Insurance, 
Dig.  18  263,  264.] 

Appeal  from  Superior  Coort,  City  and 
Gonnt;  of  Son  Frandsoo ;  George  A.  Sturte- 
▼ant,  Jnds^ 

Action  by  Beatrice  Ooldstone  against  the 
Columbia  Life  &.  Trust  Company,  a  corpora- 
tion. From  a  Judgment  for  defcoidant;  plain- 
tur  apiiealfl.   Judgment  afflrmsd. 

Albert  Jacoby,  of  San  Frandsco,  for  appel- 
lant. Wood,  Montague  ft  Hunt,  of  PorUand, 
Or.,  and  Gavin  McNab  and  Nat  Schmulowltz, 
both  of  San  Frtrndsco,  for  respondent. 

BURNETT,  J.  By  direction  of  the  court 
and  on  motion  of  respondent  a  verdict  In 
favor  of  the  company  was  rendered  by  a 
Jury,  and  the  appeal  la  from  a  Judgment  en- 
tered thereon. 

Plaintiff,  widow  of  one  Jacob  Goldstone, 
brought  the  action  as  beneficiary  named  In  a 


life  insurance  policy  Issued  by  respondent 
to  said  Jacob  Goldstone  <»i  Septonber  26, 
191S.  It  appears  tbat  one  of  the  conditlona 
of  the  policy  was  as  foUo\^: 

"This  contract  of  insurance  is  made  In  con- 
sideration of  the  application  for  this  policy,  a 
copy  of  which  ie  hereto  attached,  and  which  ap- 
plication is  hereby  made  a  part  of  this  ccmtract." 

In  said  application,  signed  by  said  Gold- 
stone  appears  this  covenant: 

"I  hereby  agree  that  the  statements  herein 
contained,  together  with  the  statements  made 
by  me  to  die  medical  examiner  and  contained 
in  part  2  of  this  application,  are  hereby  war- 
ranted to  be  true,  full,  and  correct  as  facts,  and 
that  this  application,  ti^ther  with  the  policy 
which  may  be  issued,  shall  constitute  the  con- 
tract between  me  and  the  company." 

It  Is  the  claim  of  respondent,  fully  set  up 
In  Its  answer,  that,  In  violation  of  said  agree- 
ment and  for  the  purpose  of  defrauding  the 
company,  the  insured  gave  false  answers  to 
certain  questions  tbat  were  material  to  the 
rish,  and  that  therefore  tbe  company  was  re- 
lieved of  any  liaUlity  under  said  policy.  On 
the  other  band,  appellant  contended  at  the 
trial  that  the  answers  were  written  In  by  an 
agent  of  the  company  without  the  knowledge 
or  connivance  of  tbe  Insured,  and  therefore 
the  insurer  cannot  take  advantage  of  Its  own 
wrong,  but  la  charged  with  the  same  re- 
sponsibility as  though  the  answers  were  true. 

The  questions  were  as  follows: 

(1)  "Have-  you  ever  applied  to  any  company 
or  society  or  order  for  insurance  without  receiv- 
ing a  policy  or  certificate  of  the  exact  kind,  rate, 
and  amount  applied  for,  or  for  reinstatement  of 
a  lapsed  policy  or  certificate  without  being  rein- 
stated!" and  (2)  "Is  any  negotiation  or  aivH- 
cation  for  other  Insurance  now  pending  or  con- 
templated?" 

Each  question  was  answered  In  tbe  nega- 
tive, whereas,  admittedly,  the  truth  Is  that 
on  S^tember  22,  1902,  Goldstone  had  made 
an  Ineffectual  application  for  life  Insurance 
to  tbe  Northwestern  Mutual  Life  Insurance 
Company  of  Milwaukee;  likewise,  in  No- 
vember, 1903,  to  the  Guardian  Life  Insurance 
Company  of  New  Xork ;  similarly,  in  August, 
1913,  to  the  Equitable  Life  Assurance  Society 
of  the  United  States;  also  to  the  New  York 
Life  Insurance  Company,  in  August,  IQOQ, 
and  another  to  the  same  company  in  1905; 
furthermore,  In  July,  1913,  he  made  another 
application  to  the  said  New  York  Life  Insur- 
ance Company,  which  application  was  still 
pending  at  the  time  the  application  herein 
concerned  was  .made. 

In  pursuance  of  her  contention  plaintiff 
called  as  a  witness  one  S.  J.  Levy  from 
whose  testimony  It  appears  that  he  solicited 
from  said  Goldstone  the  said  Insurance ;  that 
he  was  the  duly  authorized  agent  of  the  said 
New  York  Life  Insurance  Company  and  bad 
issued  to  him,  pursuant  to  section  633  of  the 
Political  Code  of  this  state,  as  such  agent, 
a  power  of  attorney ;  that  prior  to  his  in- 
terview with  Goldstone  he  was  visited  at 
his  office  at  14  Montgomery  street,  San  Fran- 
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daco,  by  one  B.  F.  Bemsten,  tben  tbe  ac> 
knowledgecl  and  admitted  general  ag^t  of 
defendant  for  tlie  state  of  OallfoniLla ;  that 
eald  Bemsten  reauested  Lev7  to  act  as  the 
ai^t  of  respondent  in  and  around  the  terri- 
tory of  San  Francisco,  bat  was  Informed  by 
the  latter  that  be  could  not  do  so  on  account 
oC  Us  connection  with  the  New  Tork  LUe, 
a  competing  company)  whereupon  Bernstcn, 
In  order  to  get  around  and  evade  the  law, 
propoeed  as  follows: 

"Well,  make  the  contract  In  the  name  of  yoar 
wife,  make  her  the  agent,  and  yon  can  be  the 
active  man  In  obtaining  the  bmineaa  whatever 
it  la." 

Levy  contlnoed: 

"Under  those  circumstances,  we  entered  Into 
an  agreement  whereby  the  business  was  to  be 
solicited  by  myself,  but  Mrs.  Levy  was  to  be 
known  as  the  agent,  in  order  not  to  conflict 
with  the  contract  that  I  had  with  the  New  York 
Life  Insurance  Company." 

Mrs.  Levy  was  therenpon  appointed  such 
agent,  and  Mr.  Levy,  In  accordance  with  his 
agreement  with  Berosten,  proceeded  to  solic- 
it, procure,  and  write  insurance  for  the  de- 
fendant company,  and  among  others  he  ap- 
proached Goldstone,  submitted  to  him  for  his 
signature  said  application  for  insurance,  col- 
lected the  premium,  and  subsequently  de- 
livered the  policy  In  question  to  said  deceased. 
Appellant  tben  attempted  to  show  by  said 
witness  that  he  wrote  in  the  answers  to  said 
questions  without  the  knowledge- of  the  In- 
sured, but  the  court  sustained  an  objection, 
and  it  was  not  permitted.  The  ruling  was 
based  upon  tbe  court's  understanding  of  the 
force  and  effect  of  said  section  633  of  the 
Political  Code,  providing  that: 

"No  j)er8on  shall  in  this  state  act  as  the  agent 
or  solicitor  of  any  insarance  company  doing 
badness  in  this  state  until  he  has  produced  to 
the  commisaioner.  and  filed  with  him,  a  dupli- 
cate power  of  attorney  from  the  company,  or  its 
authorized  nfient.  aathorizin^  him  to  act  as  such 
agent  or  solicitor" 

— and  providing  also  for  tbe  Issuance  by  said 
commissioner  of  a  license  to  such  agent 
The  court.  In  holding  that  the  case  falls  with- 
in said  section,  declared  that  It  was  enacted 
to  the  end  that,  If  a  broker  or  anybody  else 
comes  to  one  selling  life  Insurance,  there 
may  be  a  safe  way  for  the  one  solldted  to 
find  out  whether  the  company  Is  authorized 
to  do  business  In  the  state,  and  also  whether 
the  solicitor  is  authorized  to  solldt  Insur- 
ance, and  the  court  seemed  to  be  of  the  opin- 
ion that  no  one  acting  as  an  agent  could  bind 
tbe  company  unless  he  was  so  commissioned, 
and  that  a  person  dealing  with  a  solicitor 
not  so  authorized  does  so  at  his  peril. 

[1]  Said  section,  no  doubt,  was  enacted  for 
tlie  protection  of  the  public  as  well  as  of  the 
insurance  companies,  and  Its  provisions,  of 
course,  should  be  complied  with.  No  compa- 
ny should  knowingly  fall  to  regard  its  re- 
quirement, nor  should  any  person  assume  to 
act  OS  ag«it  or  solictor  without  said  power 
of  attorney  and  said  license.  Howevo:,  as 
for  OS  tbe  cmnpany  Is  rancraned,  we  do  not 


BEFOBTEB  <CaL 

understand  that  1^  Its  violation  of  said  stat- 
ute It  may  absolve  Itself  from  liability  for 
a  contract  that  it  has  authorised  or  ratified, 
alttaoufl^  tbe  owtroct  may  bave  been  secured 
a  person  not  an  agent  or  sfdldtor  In  the 
full  meaning  ot  the  statute,  reasonable 
rule,  we  ttilnk,  and  one  sustained  by  tbe  an* 
thorittes  Is  that  sueb  statutory  provlsloDB  as 
to  agents  do  not  diange  the  rule  of  law  as  to 
principal  and  agent  betwem  the  ctmipany 
and  tbe  iwllcy  holder,  and  that  tbe  company 
attempting  to  evade  sndi  statute  Is  nevertbe- 
less  bound  to  its  policy  hbldws,  as  tbougb  tbe 
statute  had  beea  complied  witb. 

[J,  3]  We  think  also  that  there  is  Justifi- 
cation In  the  record  for  the  CMitentlon  tbat 
said  S.  J.  Levy  was  antborlzed  by  the  com- 
pany to  scdldt  said  Insurance^  and  also  that 
bis  act  In  so  doing  was  subsequently  ratlfled. 
It  would  follow  that  the  court  was  technical- 
ly in  error  in  sustaining  the  objeditm  to  tbe 
questions  asked  of  tbe  witness.  It  would 
seem  almost  Incredible  that  one  of  some 
standing,  as  Levy  most  have  tKien.  would  be 
guilty  of  such  reprehensible  and  even  despica- 
ble conduct  as  to  attempt  deliberately  the  per- 
petration of  a  fraud  upon  tbe  company  and 
tbe  deceased,  but  we  must  assume  that  bis 
answers.  If  ^ven,  would  have  presented  socb 
a  sltuatioD. 

However,  we  need  not  go  Into  that  at 
length;  as,  notwithstanding  such  error,  un- 
der the  admitted  facts,  it  must  be  held,  we 
think,  thot  the  law  demands  the  verdict  that 
was  r»idered. 

[41  As  already  seen,  the  policy  was  imme- 
difitely  delivered  to  Goldstone.  It  was  his 
duty  to  read  it,  and  we  must  assume  that  he 
did  so.  Long  v.  Newman,  10  Cal  App.  430, 
102  Pac.  534.  He  knew,  therefore,  that  his 
application  as  well  as  the  certificate  of  the 
physician,  each  of  which  was  an  integral 
part  of  the  policy  and  the  consideration  there- 
for, contained  two  material  and  vital  state- 
ments that  were  folse.  His  legal  and  moral 
duty  was  then  to  notify  the  company  of  the 
fraud  that  had  been  attempted.  By  his  si- 
lence he  virtually  approved  of  the  fraudulent 
act  of  the  agent  and  became  responsible  for 
it.  By  his  conduct  he  made  Levy  his  agent 
as  well  as  the  ag^t  of  the  company,  and  tbe 
forfeiture  of  the  policy  is  tbe  price  of  bis 
folly.  If  be  had  pursued  tbe  course  required 
by  good  consdence  the  company  might  have 
excused  the  misrepresentation,  but,  of  course, 
that  is  merely  pri^lematlcaL  He  could  at 
least  have  secured  a  return  of  the  premium 
paid,  but  by  bis  acquiescence  be  doiied  hlm- 
self  any  relief  from  Uie  wicked  act  of  the 
agent  of  the  company. 

This  feature  of  the  case  Is  covered  by  the 
dedslon  of  the  Supreme  Court  In  Madsen  v. 
Maryland  Casualty  Ca.  16S  Cal.  204, 142  Pac. 
51,  wherein  one  GrafT,  a  solidting  agent  for 
defendant,  soUdted  the  Insurance  from  plain- 
tiff, who  was  very  deaf,  as  was  well  known 
to  said  Graff.   Tbe  application  for  tiie  pol- 
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Icy  was  filled  out  i>7  Oraff.  and.  wltbont  be- 
ing signed  or  read  to  or  by  plaintiff,  was 
a«it  to  the  general  agent  of  defendant  It 
contained  a  warranty  to  tbe  effect  that  plaln- 
tUT  was  neither  partially  nor  totally  deaf. 
A  policy  was  Issaed  by  the  defendant  and 
sent  to  plaintiff  through  the  mall.  In  re- 
Tercdng  the  case  the  court  aald: 

"37  aoceptiiig  and  retainins  the  contract  wldi- 
ont  objection  plaintiff  was  bound  by  Its  terms 
aind  cannot  now  be  heard  to  aay  tbat  be  did  not 
read  It  or  know  its  tenns." 

Many  cases  are  therein  cited  In  supiwrt  of 
the  principle.  We  call  specidc  attention  to 
only  two  of  them.  One  is  the  familiar  case 
of  New  York  Life  Ins.  Co.  v.  Fletcher.  117  U. 
S.  519,  6  Sup.  Ct  837,  2d  L.  Ed.  031,  where- 
in the  court,  through  Mr.  Justice  Field,  said : 

"There  is  another  view  of  this  case  equally 
fatal  to  a  recovery.  Assuming  that  the  answers 
of  the  assnred  were  falsified,  as  alleged,  the 
fact  would  be  at  onoe  disclosed  by  the  copy  of 
the  application,  annexed  to  the  policy,  to  which 
his  attention  was  called.  He  would  have  discor- 
ered  by  inspection  that  a  fraud  had  been  per- 
petrated, not  only  upon  himself,  but  upon  the 
company,  and  it  wonid  have  been  his  duty  to 
make  the  fact  known  to  the  company.  He  could 
not  hold  the  policy  without  approving  the  action 
of  the  agents,  and  thus  tiecoming  a  participant 
in  the  fraud  committed.  The  retention  oi  the 
policy  was  an  approval  of  the  application  and  of 
its  statements.  The  consequences  of  that  ap- 
proval cannot  after  his  death  be  avoided." 

In  Qulnlan  v.  Providence,  etc.,  Insurance 
Co.,  133  N.  T.  356.  31  N.  E.  31,  28  Am.  St. 
Rep.  G45,  It  Is  said : 

"In  determining  the  question  of  liability  In 
tlite  case  it  is  immaterial  whether  the  plaintiff 
read  the  policy  or  not,  or  that  be  bad  no  actaal 
knowledge  of  the  conditions  or  of  the  limitations 
of  the  power  of  Kelsey.  The  conditions  and 
limitations  were  a  part  of  the  contract,  and  he 
was  bound  to  take  notice  of  them,  and  is  not 
excused  upon  the  plea  that  he  omitted  to  ac- 
^oaiot  himself  with  the  provisions  of  the  pol- 
icy." 

Nor  do  we  think  there  la  any  force  in  the 
contention  that  the  Madsen  Case  should  not 
be  considered  controlling  for  the  reason  that 
therein  the  agent  was  a  mere  soliciting  agent 
and  the  time  during  which  the  policy  was  in 
po— oasion  irf  the  insured  was  a  period  of 
seTeral  years.  S.  J.  Levy  was  no  more  than 
a  soliciting  agent  here.  At  least,  be  had  no 
author!^  to  waive  warranties  for  the  com- 
pany, and  was  therefore  In  no  bett^  posi- 
tion in  that  respect  than  a  soliciting  agent. 
Tbta  question  of  the  authtnlty  of  an  ag^t 
to  wBlTe  conditions  Is  learnedly  discussed 
In  Sharman  t.  Continental  Ins.  Co.,  167  Oal. 
117, 138  Pa&  708.  62  Ll  R.  A.  (N.  670,  and 
we  need  not  fartl^  ccoudder  It 

li]  As  to  the  time,  a  delay  of  four  m<»iths 
in  repudiating  the  fraud  is  as  &tal  as  a 
delay  of  four  years.  It  Is  the  duty  of  the 
Insured  to  act  promptly.  He  cannot  specu- 
late with  death.  It  is,  of  course,  always  Im- 
minent, and  at  any  moment  it  may  claim 
eren  the  most  robust.  The  situation  of  the 
Insnred  and  the  nature  of  the  contract  made 
it  his  imperative  duty  to  act  immediately. 


The  Importauee  of  such  speedy  action  is  cer- 
tainly emphasized  by  the  circumstance  of  his 
death  within  a  little  less  than  four  months 
from  the  time  the  policy  was  issued.  In  the 
absence  of  any  claim  that  the  delay  was 
caused  by  any  act  of  respcmdent  or  that  It 
was  unavoidable  for  any- reason,  we  consider 
it  fatal  to  a  recovery. 

The  cases  generally  seem  to  take  It  for 
granted  that  the  Insured  must  act  with 
great  promptness  In  such  contingency.  We 
may  refer  speclfleally  to  only  one,  decided 
by  the  Supreme  Court  of  Wisconsin,  Bostwlck 
T.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  89  N. 
W.  538,  92  N.  W.  246,  reported  with  an  ex- 
haustive note  in  67  L.  n.  A.  706,  wherein  a 
similar  question  was  Involved.  Herein  it 
was  held  that : 

"If  a  person  receives  a  policy  of  insurance  os- 
tensibly in  response  to  an  application  therefor, 
which  he  signed  and  parted  with  in  the  belief. 
Induced  by  the  fraud- of  the  agent  taking  the 
same,  that  It  called  for  a  policy  different  from 
that  which  it  called  for  in  fact,  he  is  bound,  as 
a  matter  of  law,  to  examine  the  policy  within  a 
reasonable  time  after  it  comes  to  bis  hand,  and 
to  discover  obvious  departures  therein,  from  the 
one  whidi  he  supposed  he  was  to  get,  and 
promptly,  uiMm  discov^ng  the  same  to  readnd 
the  transaction,  give  the  company  due  notice 
thereof,  and  do  all  on  his  part  which  justice  re- 
quires to  restore  the  former  situation,  or  he  will 
be  held  to  have  accepted  the  poUct  as  satisfying 
his  application,  so  aa  to  be  pretuuded,  txcm  re- 
Bcinduig  the  same." 

And  It  was  further  held  that  the  "reaswi- 
able  time"  began  to  run  when  he  received  the 
policy,  and  that  a  delay  of  four  mouths  and 
a  Iialf  before  moving  to  rescind  Is  too  long  a 
time. 

We  think  the  Judgment  ahonld  be  affirmed ; 
and  It  Is  so  wdered. 

We  ctmcar :  CHIPMAN,  P.  J. ;  HART, 


FOLEY  V.  CITT  OP  OAKLAND.   (Civ.  1960.) 

(District  Court  of  Ai»>eal,  First  District.  Cali- 
fornia. Fc^.  28,  £917.  Rehearing  Denied 
March  29,  1917;  Denied  by  Supreme  Court 
April  26,  1917.) 

1.  AIUNICIPAK.    COBPOKATIONS  *=>128— OlTI- 

CEs— Council's  Poweb  to  Abolish. 
The  act  of  a  city  council  in  abolishing  an 
office  is  an  exercise  of  legislative  power. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorpOTations,  Gent  Dig.  SS  298-^00.] 

2.  MunxozPAL  ConPOKATioNB  «E3>191  —  Ofii- 

CEB8  —  GoxmCIL'S  POWBB  OF  RBHOVAI,  — 

Chakteb. 

One  appointed  assistant  sanitary  InapectcH' 
under  dty  of  Oakland  ordinance  could  be  remov- 
ed by  ordinance  abolishing  the  office,  the  coun- 
cil being  empowered  by  Charter,  §  31  (St  1911, 
p.  1551),  to  discontinue  offices,  and  section  39, 
providing  that  council  shall  be  vested  with  all 
powers  of  legislation  "adequate  to  a  complete 
system  of  local  government"  and  the  charter 
not  limiting  that  power;  and  section  80,  pro- 
viding that  persons  employed  by  the  city  on 
September  1, 1910,  may  retain  thdr  employment 
subject  to  reclassification  by  the  civil  service 
board  unless  removed  for  cause,  or  because  the 
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dlTil  service  board  determines  "that  tlieir  cm- 

Sloyniait  hj  the  city  1b  nnnecesiUT,"  did  not 
eprive  the  city  council  of  antlioiity  to  aJtx^ish 
the  office  itaeli. 

[Ed.  Note.— For  other  cases,  soe  Municipal 
Corpdrations,  Cent  Dig.  1  764.] 

Appeal  fr<»n  Superior  Court,  Alameda 
County;  El^erett  J.  Brown,  Judge. 

Action  by  J.  G.  Foley,  against  the  City  of 
Oakland.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Keversed. 

Paul  O.  Morf,  City  Atty..  and  W,  H. 
O'Brien,  Depnty  aty  Atty.,  both  of  Oakland, 
for  appelant  Caiarles  A.  Beardaley,  of  Oak- 
land, for  respondmt 

EEBBIQAN,  J.  This  Is  an  aKwal  by  the 
defendant  from  an  adverse  judgment  The 
case  InvcAvea  the  pit^r  constmctlm  of  cer- 
tain provisions  of  the  charter  of  the  city  ai 

Oakland. 

[1, 2]  The  fiictB  of  the  case  may  be  sum- 
marlzed  as  follovs:  The  city  of  Oalcland  is 
a  municipal  corporation  governed  by  a  free- 
holders' charter  (Stats.  1011,  pt  2,  p.  1551). 
The  health  department  Is  under  the  direction 
of  a  commission  of  public  health  and  safety. 
Ordinance  No.  350  N.  S.  created  the  position, 
among  others,  of  assistant  sanitary  inspector 
in  that  department  The  plaintiff  was  in  the 
employ  of  the  city  on  September  1,  1910,  and 
was  ai^lnted  to  said  office  of  assistant  sani- 
tary Inspector.  On  July  20,  1915,  said  ordi- 
nance was  repealed  by  Ordinance  No.  885  N. 
S.  with  the  consequent  abolition  of  the  posi- 
tion held  by  the  plaintiff.  Section  31  of  the 
charter  (found  at  page  1S76  of  the  Statutes 
of  1911)  provides: 

"The  council  shall  hava  the  power  by  ordi- 
nance to  creat,  consolidate  and  discontinue  of- 
fices, deputyships,  assistantahlps  and  employ- 
mints  other  than  those  prescribed  in  this  char- 
tor  *  *  *  and  also  the  method  by  which 
*  *  *  such  office,  depntyship,  assistantsbip 
or  employment  •  •  *  shall  be  declared  va- 
cant" 

Section  39  of  the  charter  (Stats.  1911,  p. 
1577)  reads: 

"The  councdl  shall  be  the  govemin;  body  of 
the  municipality.  It  shall  exercise  the  corporate 
powers  of  the  «ty,  and,  subject  to  the  express 
limitations  of  this  charter,  shall  be  vested  witJi 
all  powers  of  legislatiMi  in  municipal  affairs 
adequate  to  a  oomplete  system  of  local  govem- 
ment  oonslstent  with  the  C<nstitution  of  the 
state." 

The  act  of  a  dty  council  In  abolishing  an 
ofBce  is  an  exercise  of  legislative  i>ower. 
Downey  v.  State,  160  Ind.  578,  5S2,  67  N.  B. 
450;  5  K.  C.  L.  614.  There  is  no  express  pro- 
vision Id  the  charter  limiting  the  legislative 
power  of  the  council  to  create  or  abolish  of- 
fices or  positions  other  than  that  contained  In 
that  part  of  section  31  above  quoted;  in  fact 
It  Is  not  contended  that  the  city  council  has 
not  the  general  power  to  create  and  abolish 
clerkships  and  offices.  Respondent's  position 
is  based  on  the  latter  part  of  section  80  of 
said  charter  (Stats.  1911,  p.  1605),  which  sec- 


tion, after  enumerating  the  employes  of  the 
dty  excepted  from  the  dvil  service  provl- 
siona  of  that  act,  reads: 

"Provided,  that  persons  employed  by  the  dty 
*  *  *  on  September  1, 1910,  ni^  retain  thdr 
employment  under  the  dty,  subject  to  daasifi- 
cation  and  redassification  by  the  dvO  service 
hoard  without  further  examination,  unless  re- 
moved for  cause,  or  nnleas  it  shall  be  detMrnin- 
ed  by  the  dvil  service  board  that  their  employ- 
ment by  Hm  dty  Is  nnaeccoeary.'* 

Bespondent  argoes  that  while  the  dity 
council  may  have  the  general  power  to  abol- 
ish offices,  sndi  power,  under  the  above-no- 
ticed portl(m  of  section  80,  la  vested  in  the 
dvU  service  board  so  far  as  those  persons  are 
concerned  who  were  In  the  employment  at 
the  munlc^llty  oa  September  1, 1910. 

We  think  this  podtlon  cannot  be  maintain- 
ed. The  dvil  service  board  Is  given  power  to 
determine  that  an  employ^  Is  annecessary, 
and  It  may  perhaps  remove  btm  and  leave  the 
office  vacant  but  still  existing;  but  the  provi- 
sion of  the  charter  conferring  this  power  fails 
far  short  of  depriving  the  dty  coandl  of  Ita 
authority  to  abolish  the  oOce  itself.  On  Bep- 
tember  1,  1910,  the  date  referred  to  In  sec- 
tion 80  of  the  charter,  the  board  ot  freehold- 
ers were  engaged  In  framing  the  present  or- 
ganic act;  and  doubtless  It  was  deemed  oc- 
pedlent  not  only  to  give  the  persons  who 
were  at  that  time  In  the  employ  of  the  mu- 
nicipality dvil  service  standing  without  ex- 
amination, but  also  to  subject  tbem  to  re- 
moval only  for  cause  or  won  a  showing  that 
their  employment  was  unnecessary,  instead 
of  leavii^  them,  as  are  other  dvil  service 
employ^,  subject  to  removal  by  the  heads  of 
the  different  departments  of  the  dty,  with 
a  right  to  appeal  to  the  dvil  service  board. 
But  the  charter  did  not  go  farther  In  this  be- 
half; and  section  80  thereof  does  not  give  to 
the  civil  service  board  the  power  to  abolish 
offices,  sudi  power  being  lodged  only  in  the 
counclL 

The  judgment  is  reversed. 

We  concur:  LBNNON,  P.  J.;  RICH- 
ARDS, J. 


PLEASANT  VALLEY  HOTEL  CO.  v.  HEN- 
DERSON.   (Civ.  1955.) 

(District  Court  <^  Appeal,  First  District  Cal- 
ifornia.   Feb.  24,  1917.    Rehearing  Denied 
by  Suprane  Court  April  23,  l9l7.) 

LnriTATioN  OF  AenowB  «=!>46(1)— Coiit»actb 
—Ratification  or  TaANSAcnons. 
Where  corporate  directOTB  in  January,  1912. 
borrowed  money  from  the  corporation  agreeing 
to  re{>ay  it  when  certain  purposes  should  he 
accomphahed,  and  those  purposes  were  accom- 
pli shea  in  April,  1913,  at  wnich  time  each  of 
the  two  diredorg  was  charged  with  one-half  the 
loon  on  the  books  of  the  corporation,  the  corpo- 
ration may  maintain  an  action  tor  such  sum  in 
November,  1914:  for,  as  the  corporatiou  rati- 
fied the  transaction  in  April,  1913,  the  cause  of 
action  did  not  accrue  until  then,  und  the  two- 
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year  period  prescribed  by  Code  Civ.  Proc.  |  389, 
Bobd.  1,  bad  not  expired  in  November,  1S14. 

DGd.  Note.— For  otbw  eases,  see  limitation  of 
AatioDB.  Gent.  Dig.  H  240r2Cl,  26S.] 

Appeal  from  Superior  Court,  Fresno  Goun- 
ty;  George  E.  Church,  Judge. 

Action  by  the  Pleasant  Valley  Hotel  Com- 
pany, a  corporation,  asainst  E.  A.  Henderson. 
From  a  judgment  for  plaintifl,  defendant 
appeals.  Affirmed. 

Everts  &  Ewlng,  of  Fresno,  for  app^ant 
0.  K.  Bonestell.  of  Fresno,  for  reivondent. 

KERRIGAN,  J.  This  Is  an  appeal  by  de- 
fendant from  an  adverse  jnd^ent.  The 
question  for  determination  in  this  case  is  as 
to  whether  or  not,  of  the  several  causes  of 
action  alleged  la  the  complaint,  the  demand 
therein  set  forth  for  $1,000  was  barred  by 
the  provisions  of  snbdivlsloa  1  of  section  339 
of  the  Code  of  Civil  Procedure. 

The  record  shows  that  the  action  was  com- 
menced on  November  19,  1914;  that  on  Jan- 
nary  6,  1912,  defendant  and  one  George  F. 
Patterson,  who  were  directors  of  the  Pleas- 
ant Valley  Investment  Company,  plaintiffs 
assignor,  borrowed  from  that  company  $2,000 
for  certain  purposes,  and  agreed  to  repay  the 
same  when  those  purposes  should  be  accomr 
pllsbed;  that  those  purposes  were  accom- 
plished so  far  as  they  could  be  In  April,  1913, 
at  which  time,  in  compliance  with  their 
agreement,  each  was  charged  on  the  books  of 
the  company  with  $1,000,  and  that  at  that 
time  each  agreed  to  pay  to  the  investment 
company  soch  sum ;  that  George  F.  Patter- 
son paid  the  money  so  borrowed  by  him ;  but 
tlmt  the  defendant  has  failed  and  neglected 
to  repay  the  amount  so  charged  against  him. 

Assuming  that  the  circumstances  under 
which  the  $2,000  were  obtained  from  the 
Pleasant  Valley  Investment  Company  stamp- 
ed the  transaction  as  a  conversion  of  the 
funds  of  that  company,  still  the  company 
could  waive  the  converslw,  and,  repudiating 
the  action  of  defendant  and  Patterson,  could 
perhaps  have  brought  an  action  Immediately 
for  money  had  and  received.  However  that 
may  be,  it  appears  from  the  record  that  the 
Pleasant  Valley  Investment  Company  elected 
to  ratify  in  detail  the  transaction  as  negoti- 
ated by  those  directors;  It  chose  to  adopt 
their  acta  as  its  own.  to  regard  them  as 
valid,  and  to  enforce  the  performance  of  the 
obligations  arising  therefrom.  Therefore  the 
statute  of  limitations  did  not  commence  to 
run  against  the  plaintiff's  canse  of  action  on 
Jannary  6,  1912,  the  time  the  money  was  ob- 
tained by  defendant  and  Patterson,  but  from 
the  time  the  obligation  to  repay  was  fixed, 
to  wit,  la  April,  1913.  The  action  therefore, 
having  beea  filed  In  November,  1914,  was 
brought  before  It  was  barred  by  the  Htetota 

Judgment  affirmed. 

We  ooncnr:  LENNON,  P.  J.;  RICH- 
ABDS,  J. 


JOHNSON  V.  JOHNSON  et  al.    (Clv.  leiS.) 

ODistriet  Court  of  Appeal,  Second  District,  OaU- 
fomia.    Feb.  20,  1917.) 

1.  HUSBAHD  AWn  WiFl  «=»270(10)— FiNDOTOS 
TO  SUPPOBT  —  FEAUOULBNT  CONVBTAfrCX  0» 

OoKuuNrrr  Pbofebtt. 
A  wife,  suing  her  hnsband  for  separate  sup- 
port and  maintenaace,  and  ioining  certain  of  his 
relatives  on  the  theory  that  they  had,  by  means 
of  a  fraudulent  conspiracy  with  him,  acquired 
oertain  real  estate  alleged  to  be  community  prop- 
erty, was  not  entitled  to  a  decree  against  the 
grantees,  there  being  no  finding  of  fraud  and  the 
evidence  showing  that  they  had  paid  full  value 
and  eonsideratton  for  th«  eonveyanca  of  the 
property  by  th«  hnaband  ta  them. 

1.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  f  983.] 

2.  Httsband  and  Wife  ^so8(a  —  CosnnrNrrr 
Pbopbrtt  —  FuiTDuunr  Convitancs  bt 
Hubbard— JuneicsnT  fob  Wm  fob  Aitob- 
net's  Febb. 

If  there  was  fraud  in  the  husband's  convey- 
ance to  his  rdatives.  there  was  no  aathority. 
statutoiT  or  otherwise,  tinder  which  the  court 
was  warranted  in  rendering  judgment  against 
the  grantees  for  $160  attorney  s  fees  In  favor  of 
the  wife. 

[Ed.  Note.~For  other  cases,  see  Haiband  and 

Wife,  Cent.  Dig.  |  1099.]  * 

3.  HtrSBAND  AND  WiFE  «=»267(1)— CoiTMUNI- 
TT  PBOPEBTT  —  DeCBEE  FOR  SttPPOBT  AND 
MAINTBNANCB— MABTtAr.  REI.ATION. 

A  decree  for  permanent  support  and  mainte- 
nance in  favor  of  a  wife  did  not  affect  tho  mari- 
tal relation,  and  until  such  relation  is  dissolved, 
the  husband  is  entitled  to  control  the  community 
property,  with  absolute  power  of  disposition  oth- 
er than  testamentary,  though,  without  the  wife's 
written  consent,  be  cannot  malte  a  gift  or  con* 
reyance  without  valuable  consideration  under 
Civ.  Code,  i  172. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.     896,  929,  9S0,  966.] 

4.  Husband  and  Wife  ^286— Wife's  Sun 
FOB  Sep  ABATE  Maintenance— Effect. 

The  purpose  of  a  wife's  suit  for  separate 
maintenance  is  specifically  to  enforce  ber  has* 
band's  general  duty  by  directing  him  to  make 
certain  definite  payments  at  regular  Intervals 
for  her  support,  and,  subject  to  such  provision, 
the  relations  the  parties  to  each  other  and 
the  commualty  estate  is  the  same  as  if  no  such 
action  had  been  brought  or  an  award  made. 

B.  Husband  and  Wife  ©s»299(1)— Surr  fob 
Sf-pabate  Maintenance— Co MjiUNiTY  Paop- 

EBTT— JUDQ  MENT. 

In  a  wife's  suit  against  her  husband  for 
permanent  support  and  maintenance,  wherein, 
she  jwned  some  of  his  relatives  on  the  theory 
that,  by  means  of  a  fraudulent  conspiracy,  they 
had  acquired  certain  community  realty,  where 
the  court  found  that  a  trust  company  should  be 
appointed  trustee  of  half  the  amount  of  the 
conuDUDity  estate,  to  receive  and  disburse  the 
same  on  the  wife's  wder,  the  judgment  giving 
such  fund  to  the  wife  absolutely,  and  without 
limitation,  was  improper. 

CBd.  Note— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  1  1094.] 

6.  HiTSBAND  AND  WiFE  ^298%— SEPABATB 

Maintenance— FiNDiNca. 
In  a  wife's  salt  for  separate  maintenance 
and  support,  wherein  she  joined  her  husband's 
relatives  on  the  theory  that  be  had  fraudulently 
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conveyed  certain  community  realty  to  ihtm,  de- 
fendants were  entitled  to  findings  on  Imes  pre- 
Bented  by  their  answer. 

fEd.  Note.~For  other  cases,  see  HoAand  and 
Wife.  Gent.  Dig.  H  1091,  1092.] 

Appeal'  tnm  Superior  Court,  Los  Angeles 
Goanty ;  Grant  JadEMm,  Judge. 

Action  by  Sarah  Jobnscoi  against  Nels 
Jobason  and  others.  Prom  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

I.  Henry  Harris,  of  Los  Angeles  (Charles 
A.  Bank,  of  Los  Angeles,  of  counsel),  for  ap- 
pellants. J.  H.  Ryckman,  of  Los  Angeles, 
Harrlman,  Byckmiiu  &  Tuttle,  of  Los  Ange- 
les, for  respondent. 

SHAW,  J.  In  this  action  plaintiff,  with- 
out asking  for  a  divorce,  sought  a  decree 
awarding  her  permanent  support  and  mainte- 
nance, as  provided  In  section  137,  Civil  Code. 
Upon  the  theory  that  they  bad,  by  means  of 
a  fraudulent  conspiracy  with  her  husband, 
acquired  certain  real  estate  alleged  to  be 
community  property  of  the  couple,  and  thus 
deprived  her  of  her  Interest  therein,  she 
Joined  as  defendants  with  him  bis  father  and 
mother,  Frank  abd  Beda  Johnson,  and  bis 
brother,  Bayard  Johnson.  Plaintiff  obtain- 
ed a  Judgment,  from  which  all  of  the  de- 
fendants appeal  upon  a  record  presented  In 
accordance  with  sections  953,  953a,  and  953b, 
Code  of  Civil  Procedure. 

By  the  decree  it  was  adjudged  that  plain- 
tiff, Sarah  Johnson,  do  have  and  recover  of 
and  from  defendants  Beda  Johnson,  Frank 
Johnson,  and  Bayard  Johnson  the  sum  of 
$1,787.50,  together  with  attorney's  fees  of 
$150,  which  sum  of  $1,787.50  the  court  ad- 
Judged  to  be  one-half  of  the  proceeds  of  the 
community  property  so  conveyed  by  Nets 
Johnson.  It  was  further  adjudged  that  Nels 
JoboBon  pay  to  plaintiff  the  sum  of  $20  per 
mfmth  as  an  allowance  for  the  snppOTt  and 
maintenance  of  Frances  Johnwm,  the  minor 
child  of  plaintiff  and  her  husband.  An  stat- 
ed, the  theory  of  the  cwnplalnt  as  to  the  de- 
fmdanta  other  than  tiie  budund  was  tbat 
they  had,  by  means  of  fraud,  acquired  CMn- 
munlty  property  of  plaintiff  and  her  husband. 

[1]  Waiving  any  question  as  to  the  suffi- 
ciency of  the  auctions  of  fraud,  as  to 
which,  however,  we  entertain  grave  doubt, 
there  is  no  finding  of  fraud  on  the  part  of 
any  of  the  defendants ;  nor  is  ttiere  any  evi- 
dence whatsoever  tending  in  the  slightest 
degree  to  Justify  a  finding  that  would  war* 
rant  a  Judgment  such  as  tbat  here  roidered 
against  defendants  £^nk,  Beda,  and  Bayard 
Johnson.  For  aught  tbat  appears  in  the 
findings  to  the  contrary,  tbey  paid  full  value 
in  consideration  of  the  conveyance  of  the 
property  so  made  by  Nels  Johnson  to  them, 
and  the  evidence  without  snbstantlal  contra- 
diction shows  the  payment  of  such  considera- 
tion. Briefly  stated,  the  evidence  shows  that 
\ttec  bis  marriage  Nels  Johnson  obtained  a 


contract  for  the  imrchase  of  a  lot  at  the 
price  of  $1,800.  In  making  the  first  payment 
be  borrowed  $500  from  his  father,  whidi  sum 
be  paid  thereon  at  the  execution  of  the  con- 
tract Of  the  deferred  payments  $750  was 
paid  out  of  his  earnings  after  marriage.  Be- 
ing unable  to  keep  up  the  payments  and  be- 
ing largely  indebted  to  bis  father,  he.  In  pa.v- 
ment  of  such  indebtedness  and  $150  cash  at 
the  time  paid  to  him  by  his  father,  conveyed 
the  property  to  his  mother,  who  paid  the 
balance  of  $550  due  upon  the  contract  for 
the  purchase  thereof  and  took  a  deed  to  the 
property,'  which  she  afterwards  conveyed  to 
her  son  Bayard  Johnson  for  $2,500,  and  he, 
under  an  arrangement  with  his  father,  con- 
veyed It  In  exchange  for  an  equity  in  other 
property  which  was  subject  to  a  mortgase  of 
$7,500.  The  court  found  this  equity  to  be  of 
the  value  of  $4,125  which,  after  deducting 
the  $550  paid  by  Beda  Johnson,  left  $3,575, 
all  of  which  the  court  dechired  to  be  com- 
munity property  of  plaintiff  and  her  husband. 
It  thus  appears  that,  at  most.  $1,250  repre- 
sented the  community  Interest  in  the  lot,  and 
since  it  is  conceded  tbat  Beda  Johnson  in  ac- 
quiring the  deed  thereto  paid  $550  of  the 
purchase  price,  it  would  appear  in  any  event 
that  she  was  entitled  to  such  proportionate 
share  of  the  $4,125  as  her  payment  bore  tu 
the  purchase  price  of  the  loL  In  her  com- 
plaint plaintiff  alleged  that  the  first  payment 
of  $500  made  upon  the  contract  of  purchase 
was  paid  out  of  the  separate  funds  of  Nels 
Johnson.  If  her  allegation  be  accepted  as 
true,  then  only  $750  paid  In  the  purchase  of 
the  lot  constituted  community  funds. 

[2J  Assuming  the  existence  of  fraud,  we 
know  of  no  authority,  statutory  or  otherwise, 
under  which  the  court  was  warranted  in 
rendering  the  Judgment  against  defendants 
other  than  Nels  Johnson  fte  the  sam  of  $180 
attom^'s  fees.  ' 

[t]  Moreover,  the  decree  did  not  aftect  the 
marital  relatton  (McKay  on  Ck)mmnnity  Pnq;t- 
erty.  i  410;  Kvsel  t.  Kosel.  147  Oal.  67,  81 
Pac.  29S),  and  until  dissolved,  the  husband 
was  entitled  to  the  control  of  the  community 
property,  with  abeotnte  power  of  distmsltloD 
other  than  testamentary,  provided  that  with- 
out the  written  consent  of  the  wife  he  could 
not  make  a  gift  thereof  or  convey  tlie  same 
without  a  valuaUe  consideration  (GIt.  Code, 
I  172),  and  we  know  of  no  ^inidple  of  law 
under  wblcb  a  wife  without  obtaining  a  di- 
vorce can  be  awarded  one-haU  of  the  com- 
munity  estate.  The  case  of  Cummlngs  v. 
Cnnunlngs,  14  Pac.  662,  was  an  action  tor  di- 
vorce vrhereln  the  iriiaintlff,  alleging  that  the 
husband  had  conveyed  community  property 
vrlth  the  Intent  on  the  part  of  both  the  gran- 
tor and  grantee  to  defraud  plaintiff  of  ber 
rights  therein,  sought  a  decree  annulling  the 
same  and  awarding  her  a  one-half  interest 
therein.  It  was  there  held  tbat  an  action 
to  set  aside  a  conveyance  of  conununUy 
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proper^  mode  by  a  haabaad,  on  the  gronnd 
of  fraud,  cannot  be  maintained  liy  tbe  wife 
while  the  marriage  bond  exists.  In  support 
thereof  the  court  cited  tbe  ease  of  Grelner 
r.  Grelner,  58  Cat  115,  where  It  was  likewise 
held  (quoting  from  the  syllabus): 

"A  wife  cannot  maintain  an  action  wbile  tbe 
marriage  bond  exiata,  to  set  aside  a  transfer  of 
tbe  common  property,  made  by  tbe  husband  for 
the  purpose  of  defrauding  ber." 

See,  also,  Van  Hnren  v.  Johnson,  15  Cal. 
312;  Enael  t.  Kusel,  supra;  Tibbetts  t. 
Fore.  70  Cal.  245,  11  Pac.  648;  Valensln  t. 
Valensin  (C.  C.)  28  Fed.  602. 

£4]  Tbe  purpose  of  the  suit  for  separate 
maintenance  is  to  specifically  enforce  the 
general  duty  of  the  husband  by  directing  cer- 
tain definite  payments  to  be  made  at  regular 
'Intervals  for  the  wife's  support  Subject  to 
such  provision,  their  relations  to  each  other 
and  to  the  community  estate  Is  precisely  the 
same  as  tbougli  no  such  action  bad  been 
brought  or  an  award  made.  The  status  of 
the  parties  may  be  restored  by  leconclUa- 
tlon.  In  wbich  case  the  necessity  for  tbe 
separate  maintenance  would  terminate.  Not- 
withstanding this  fact,  however,  or  other 
conditions  which  might  be  mentioned,  a  Jud^;- 
ment  of  this  character  would  give  to  the  wife 
one-half  of  the  community  property. 

[6]  Another  objection  made  to  the  judg- 
ment, which  seems  to  be  weil  founded,  is 
that  tbe  court  found  that  the  Title  Insumnce 
&  Trust  Company  should  be  appointed  as 
trustee  of  one-half  of  the  amount  of  the  com- 
munity estate,  to  receive  and  disburse  tbe 
same  npon  plalntlfC's  order,  but  in  the  con- 
clusions of  law,  as  well  as  In  the  judgment, 
the  court  gave  said  fund  to  plaintiff  ubso- 
lutely  and  witliout  any  limitation  thereon. 
It  Is  not  awarded  as  maintenance,  but  the 
judgment  awards  it  to  plaintiff  absolutely, 
to  be  dissipated,  given  away,  lost  In  specu- 
lation, or  nsed  In  any  manner  which  ber 
fancy  or  whims  might  dictate. 

[I]  The  answer  of  defendants  alleged  that 
in  a  fonnei*  action  brought  by  plaintiff 
against  Neis  Johnson  for  divorce,  a  trial  of 
wbich  was  had,  the  matters  alleged  In  this 
action  had  been  adjudicated  and  determin- 
ed by  the  court,  wherein  the  divorce  was  de- 
nied, but  an  order  was  made  under  section 
130  of  the  Civil  Code,  allowing  plahitlff  $25 
per  month  for  maintenance.  The  answer  also 
alleged  that  defendant  Frank  Johnson  had 
loaned  to  defendant  Nels  Johnscm  the  sum 
of  ¥500  for  the  purpose  and  used  by  the  lat- 
ter In  making  the  initial  payment  upon  tbe 
contract  for  the  purchase  of  said  lot.  The 
court  made  no  finding  as  to  either  of  these 
issues  tendered.  Clearly,  defendants  were 
entitled  to  findings  upon  both  i«(ues. 

Tbe  Judgment  annealed  from  Is  reversed. 

We  concur:   CONHBT,  P.  J.;  JAMES,  J- 


MATOHETTB  et  al.  v.  CALIFOBNIA  FEtJIT 

CANNERS*  ASS'N.    (Civ.  1933.) 

(District  Court  of  Appeal.  First  District.  Cali- 
fornia. Marcb  3,  1917.  Rehearing  Denied 
April  2.  1917:  Denied  by  Supreme  Court 
April  30,  1917.) 

1.  Master  and  &:bvant  <=»101,  102^— Mab- 
TEB*8  Duty  to  Fubnish  Safe  woekinq 
Flack— Ordinaby  Cabb.- 

An  employer's  duty  to  famiib  employ^  with 
a  reasonably  safe  phwe  to  work  is  fulfilled  when 
he  exercises  ordinary  care  for  that  purpose^ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  g  173.] 

2.  Masteb  and  Servant  ^238(3)  —  Serv- 
ant's Injury  — CoNTRiHUTOBT  Neolxoencb 
-Choice  or  Wobkihq  Place. 

Wben  an  employ6  chooses  a  dangerous  method 
of  work  instead  of  a  safe  way  provided  and  is 
injured,  "he  is  guilty  of  contributory  negligence 
as  a  matter  of  law. 

[Ed.  Note. — For  other  csees,  see  Master  and 
Servant,  Cent.  Dig.  8  745.] 

3.  Neqlioenci  «=»136(22)  —  AonON  for 
Bbakeuan's  Death  —  CoNTBinnroBT  Nbo- 
unENCK— Question  of  I/aw. 

A  brakemnn  killed  while  awitching  cars  in 
yards  of  defendant  canning  company  who  un- 
necessarily Btood  between  platform  and  track, 
It  being  impossible  to  stand  there  during  passage 
of  a  large  box  car,  and  be  being  experienced 
with  thia  particular  case,  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

{Kd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  $  324.] 

4.  Neouoenoe  <S=>56(1>— Action  fob  Brake- 
man's  Death— Violation  of  Oontbact  Be- 
tween Railroad  anu  Defendant. 

In  action  for  brakeman's  death  from  beiiur 
crashed  betweea  railway  track  and  platform,  it 
was  immaterial  that  defendant  canning  company 
bad  not  complied  with  contract  with  railroad 
prescribing  distance  to  be  left  between  platform 
and  track,  where  the  apace  actually  existing 
was  only  a  few  inches  less,  and  evidence  showing 
that  the  accident  might  have  occnrred  in  any 
event. 

[Kd.  Note. — For  other  cases,  see  Neglijrence. 
Cent.  Dig.  S  69.] 

Api)eal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John'Hunt,  Judge. 

Action  by  Zanona  Matchette  and  another 
against  the  California  Fruit  Canners'  Asso- 
ciation. Defendant  appeals  from  judgment 
for  plaintiffs  and  tiom  order  deny^g  new 
trial.  Reversed. 

Thomas,  Beedy  &  Lanagan.  of  San  Flran- 
cisco,  for  appellant  Preston  ft  Preston  and 
Barrett  ft  Thouias,  all  of  San  Franciaoc^  for 

respondents, 

KERRIGAN,  J.  Charles  C.  Matchette,  a 
brakeman  In  the  employ  of  the  haittor  com- 
mls»iioners  of  the  state  of  California  on  its 
belt  line  railroad  In  tbe  dty  and  county  of 
San  Francisco,  met  his  death  while  In  the 
performance  of  his  duties  as  a  member  of  a 
swltdilng  crew  on  the  premises  of  tbe  de- 
fendant, the  California  Fruit  Canners'  Asso- 
ciation. This  action  was  hrou^t  by  his  wid- 
ow and  minor  danghter  to  recover  damages 
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tor  bla  deaOi,  which  Is  allied  to  hare  been 
caused  by  the  negligence  of  the  defendant. 
The  Jury-  rendered  a  verdict  In  fitvor  of  the 
plalntUTs  and  against  the  defendant  for  the 
Bum  of  ?6,000,  and  l^ni  the  Jadgment  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant appeals. 

The  first  contention  of  Uie  appellant  Is 
that  the  evidoice  falls  to  establish  that  any 
duty  owed  to  the  deceased  by  the  ^p^lant 
was  left  unperformed,  or  tiiat  It  was  gollty 
of  any  negligence  whatever,  but  that,  on  the 
contrary,  the  evidence  affirmative  shows 
that  the  death  of  Mat(diette  resulted  from 
his  own  negligence.  From  the  correctness  of 
this  contention  we  see  no  escape. 

The  record  discloses  the  following  tacts: 
The  defendant  at  the  time  of  the  Injury  com- 
plained of  owned  and  maintained  certain 
bulldii^  situated  In  San  Francisco  which  It 
used  in  the  operation  of  its  business  of  can- 
ning fruit  and  for  warehouse  purposes.  Be- 
tween  these  bnlldiogs  was  a  space  of  some 
72  feet  or  tliereabouts  upon  which  were  con- 
structed two  spur  tracks  from  the  Belt  line 
Ballroad  owned  and  operated  by  the  state  of 
California,  ^ese  iq)ur  tracks  were  stand- 
ard gauge,  and  their  length  on  defendant's 
property  was  approximately-  210  feet  At  the 
I>olnt  where  these  tracks  entered  the  defend- 
ant's property  they  were  built  on  a  curve,  the 
curve  cmtinuing  a  distance  of  some  120  feet, 
fnwn  which  point  the  tracks  ran  straight  for 
a  like  distance  upon  said  property.  Parallel  to 
the  track  throughout  Its  entire  length  and  on 
the  westerly  side  of  tbe  cannery  building 
there  had  been  erected  a  platform,  varying 
in  width  from  the  point  where  the  track  was 
straight  to  the  place  of  the  accident,  and  the 
edge  of  which  was  about  4  feet  8  inches  from 
the  outer  rail  of  the  easterly  spur  track. 
The  tracks  were  laid  upon  a  trestle  about  14 
feet  high,  which  rested  upon  the  basement  of 
the  building,  and  the  platform  was  about  3 
feet  6  or  7  Inches  above  the  level  of  the  traclc 
On  the  morning  of  Februarj'  23,  1911,  the 
day  of  the  accident,  the  switching  crew  of 
which  deceased  was  a  member  had  switched 
one  car  onto  the  westerly  spur  track  on  de- 
fendant's premises,  and  then  pulled  their 
train  back  into  Beach  street,  which  bounds 
the  south  side  of  defendant's  plant,  and 
switched  a  large  t>ox  car  loaded  with  cans 
upon  the  easterly  spur  track.  The  switching 
equipment  of  the  railroad  consisted  of  an  en- 
gine and  a  flat  car  called  a  trailer.  The 
crew  was  c<Hnposed  of  tlie  eagineer  and  fire- 
man, two  switchmen,  and  a  foreman.  The 
deceased  was  one  of  the  switchmen,  and  It 
was  his  duty  on  this  occasion  to  ^ot  the 
car  that  was  being  delivered ;  that  Is,  to  put 
It  at  a  place  on  defendant's  ^ur  track  indi- 
cated by  the  foreman.  When  the  train  which 
caused  the  accident  was  being  backed  in  It 
consisted  of  an  engine  next  the  trailer,  and 
the  box  car  that  was  being  delivered,  nie 
trailer  had  a  running  board  at  one  end,  up- 


on  which  tbe  other  switchman,  Oonway  by 
name,  took  a  poellloa  whoe  he  ooold  no^n 
and  transmit  to  the  fireman  or  entfneer  ttt 
signals  given  by  the  deceased.  In  the  pe^ 
formance  ot  bis  duties  deceased  todc  a  po4 
tlon  against  the  platform  before  mentioned 
and  as  the  train  came  In  over  tbe  eastern 
spur  track  and  swung  on  the  curve  the  n^I- 
die  of  the  large  box  car  strode  him 
pressed  him  against  the  edge  of  the  pu: 
form,  causing  his  death.  The  evidence  ccc- 
dusiveiy  stiows  that  the  deceased  bad  Itec 
In  the  raUroad  business  for  a  nnmber  : 
years  and  was  an  experlenoed  brakes: :. 
that  at  the  time  of  the  accident  be  had  Ivtl 
employed  (m  the  belt  line  road  for  m^tri 
months  as  a  member  of  the  switching  ovv 
and  had  been  upon  the  defendanra  precl-n 
many  times  bef(»e,  and  flut  he  had  on  -  ■:■ 
mer  occasions  beoi  accustomed  to  deli''' 
large  box  cars,  such  as  the  one  that  crux--*, 
him,  npoa  this  Identical  q;rar.  The  evid'i- 
further  shows  that  the  position  whidi  '. 
deceased  took  was  not  necessary  for  the  ^ 
formance  of  his  duties.  The  engtoe  ws>  - 
such  a  position  tltat  he  conld  not  signal  . 
rertly  to  the  engine  crew,  and  it  was  hist  • 
ncss  only  to  instruct  his  fellow  switctiL. 
who  was  on  the  trailer,  and  who  In  " 
would  pass  on  the  signal  to  the  engine  v. 
There  was  no  object  to  be  served  by  hl> 
ing  upon  the  ground,  the  chief  purpose  c-- 
swltdiman  taking  snch  a  position  beiic 
couple  or  uncouple  cars,  or  to  give  sigm.l<  , 
rectly  to  the  engine  crew  or  throw  swu 
none  of  which  acts  were  required  of  tly 
censed  at  this  time,  Conway  being  there 
that  purpose.    The  duty  of  deceased  ' 
merely  to  spot  ttie  car.  In  the  p«rforc  i 
of  that  duty  he  had  free  choice  of  ^c-  j 
positions  where  he  could  have  stood,  i 
could  have  stood  upon  the  platform,  o:  ! 
could  have  signaled  from  the  side  or  '  j 
the  car,  or  be  coold  have  stood  betwe>,: 
trails.  { 

Coder  these  circumstances  It  Is  arga  •  ' 
the  appellant  that  the  deceased  seiec 
place  of  obvious  danger  to  perform  hi; 
ties ;  tiiat  he  knew,  or  ought  to  bave  k- 
that  while  a  space  of  less  than  S  ttt 
tween  the  outer  rail  and  the  fbrm  on  i. 
ed  track  might  leave  room  ^oogh  i~- 
case  of  a  flat  car,  when  a  large  car  mV 
additional  overhang  such  as  cauBed  his 
was  being  switched  in  it  was  lm[>oissil>ie  ' 
man  to  stand  there  and  avoid  being  er 
by  the  car.  ' 

[i]  The  duty  of  an  employer  to  forri' 
employ^  with  a  reasonably  safe  place  c  ■' 
is  fulSUed  when  he  exercises  onllnai; 
for  that  purpose.  Deceased  w«s 
upon  defendant's  premises  under  an  l:- 
Invltatlon.  It  was  the  defendant's  d^ 
use  reasonable  care  in  provldins  a  ~ 
ably  safe  place  for  decedent  to  work_  f  - 
far  as  the  evldoice  Bhows.  it  f nily  dis-:. 
that  duty.  Deceased  was  an  employ^  ■ 
belt  line  railroad,  and  onder  tbe  cos.~ 
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his  snperiors.  The  appellant  could  not  In- 
struct him  as  to  the  manner  in  which  he 
should  do  his  work.  The  deceased  bad  as- 
sisted in  bringing  np  the  car  which  crashed 
him,  Imew  its  dlmepalona  and  was  an  ex- 
pntoiced  brakemap,  and  he'bad  a  free  choice 
as  to  where  he  should  stand  to  spot  fn»a. 
and  he  chose  a  place  of  obvious  dai^er.  The 
location  by  defendant  of  the  permanent  stmc- 
tores  necessary  and  convenient  to  accommo- 
date Its  business  near  the  tracks  did  not  of 
Itself  constitute  a  danger;  and  even  assum- 
ing that  It  did,  it  was  obvious  to  the  deceas- 
ed, who,  as  we  have  said,  was  an  experienced 
railroad  man. 

[2]  The  recent  case  of  Hontz  v.  San  Pedro, 
eta,  B.  R.  Co.,  161  Pac.  971,  is,  in  our  opin- 
ion, on  all  fi)urs  with  the  case  at  bar.  There 
the  deceased  was  an  experienced  brakeman, 
and  while  a  member  of  a  switching  crew  en- 
gaged in  moving  cars  in  the  lumber  yard  of 
the  defendant  company  was  killed.  Over  a 
spur  track  in  the  lumber  yard  there  was  a 
drawbridge  which  was  raised  to  as  upright 
position  when  switching  was  in  prepress.  At 
times  when  raised  The  drawbridge  sagged 
and  leaned  a  trifle  over  a  pit  This  fact  con- 
stituted no  peril  whm  flat  cars  only  were  be- 
ing handled,  but  it  brought  the  bridge  close 
to  the  side  of  box  cars.  The  bridge  at  the 
time  of  the  accident  was  raised,  and  It  lean- 
ed slightly  toward  the  track.  Decedent  knew 
the  position  oE  the  bridge,  but  for  some  unex- 
plained reason  In  broad  daylight,  and  with- 
out any  necessity  for  so  doing,  he  started  to 
climb  the  ladder  on  the  side  of  a  moving  box 
car,  and  before  renclilng  the  top  cume  into 
oolUsion  wltl}  the  bridge  and  was  killed.  Mr. 
Justice  Hensbaw,  in  delivering  the  opinion 
of  tlie  court,  said: 

"It  is  a  universal  principle  that,  when  a  safe 
way  has  been  provided  for  an  employ^  for  the 
perCormanco  of  an  act,  and  another  and  danger- 
ouB  way  exista,  if  the  employ^  chooses  to  take 
the  dangerous  way  and  is  injured,  he  is  guilty 
of  contributory  negligence  as  matter  of  law." 

[3]  It  is  argued  by  plaintiffs,  however,  that 
the  questions  of  negligence  and  contributory 
negligence  were  for  the  Jury,  and  that,  as 
those  questions  were  restored  in  plaintiffs' 
favor,  this  coort  stuniid  not  disturb  the  ver- 
dlct  and  the  Judgment  based  thereon.  The 
case  last  cited  effectively  disposes  of  this  con- 
tention also,  for  it  is  there  said: 

"But  if,  in  cases  such  as  this,  it  is  to  be  said 
that  the  question  of  contributory  nesligcQce  Is 
one  of  fact,  it  is  extremely  difficult  to  cone^ve 
of  a  case  where  it  could  be  tme  of  law." 

This  statement  of  the  law  Is  appUcaUe 
with  equal  force  to  the  preset  case ;  for  the 
facts  and  conditions  upon  which  the  question 
arises  are  Identical.  Here,  although  the  dis- 
tance between  a  car  of  ordinary  size  and  the 
platform  was  not  great.  stlU  It  was  perhaps 
smfflcient  for  a  brakemnn  using  great  care  to 
stand  there,  but  when  lai^  cars  were  switch- 
ed In  he  could  not  do  so  without  being 
struck;  and,  ns  before  stated,  the  deceased 


was  familiar  with  the  premises,  experienced, 
and  had  switched  In  like  cars  before,  at 
wfaldL  times  he  qpotted  trom  other  portions. 
The  entire  evidence  thus  shows  conclusively 
that  the  deceased  was  killed  through  bis 
own  negligence. 

[4]  Untenable  also  is  the  contention  of  the 
plaintiffs  that  the  defendant  created  a  trap 
by  f&lllng  to  comply  with  the  terms  of  a  con- 
tract It  had  entered  into  with  the  Southern 
Pactflc  Ballroad  Company,  under  which  the 
track  was  built,  which  in  part  provided  that 
defendant  was  not  to  erect  or  maintain  a 
platform  nearer  to  the  track  than  4  feet  8 
inches.  The  rights  of  the  parties  hereto,  as 
the  trial  court  correctly  instructed  the  Jury, 
are  in  no  manner  measured  by  or  dependent 
upon  such  contract.  The  obvious  purpose 
of  the  provision  in  that  contract  was  to  leave 
a  space  that  would  accommodate  large  cars; 
and  even  if  the  provision  had  bccu  compiled 
witli,  the  space  would  have  been  increased 
but  a  few  Inches,  and  the  danger,  for  aught 
the  evidence  shows,  would  have  been  equally 
great,  because  any  person  who  stood  between 
the  car  and  the  platform  when  large  cars 
were  switched  In  was  certain  in  any  fase  to 
be  struck. 

In  view  of  the  conclusion  we  have  thus 
reached  It  becomes  utmecessary  to  notice  the 
question  of  tlie  proximate  cause  of  tlie  in- 
Jury  and  further  questions  presented  the 
briefs. 

The  judgment  and  order  are  reversed. 

We  concur:  IiENNON,  P.  J.;  RICH- 
ARDS, J. 


PEOPLE  ex  rel.  LYONS  v.  McALBBB. 
(Civ.  2106.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   March  1,  1917.    Rehearing  Duded 
by  Supreme  Court  April  30,  1917.) 

1.  Elections  ^saGl— OmcEBS— TaAirsvra  ot 

OmcEE. 

Where  die  dvil  scrvtee  commission  fidled 
to  obey  the  mandatory  provision  of  Charter  of 
LoB  Angeles  County,  art.  9,  S  34,  whereby  it 
was  not  only  authorized,  but  required,  to  pre- 
scribe a  general  rule  pursuant  to  which  all 
trauflfers  Rom  one  position  to  a  ^milar  position 
in  the  same  class  and  grade  sbould  bo  made, 
there  was  no  law  In  the  charter  or  elsewhere 
authorizing  such  a  transfer,  and  the  act  of  the 
commission  in  attempting  to  transfer  a  deputy 
county  derk  to  the  office  of  ngistrar  of  voters 
did  not  vest  Um  with  any  title  to  the  office.. 

[Ed.  Note.— For  other  cases,  see  BSectiQos, 
Cent  Dig.  Si  44,  46.] 

2.  Elections  «=3>51— OmcEas— Reaisraia  or 

VOTBBS. 

The  registrar  of  voters  is  an  appointive 
coun^  officer,  and,  the  office  not  being  in  the 
unclassified  service  named  in  Charter  <^  Los 
Angeles  County,  art.  9,  I  33,  appointment  to 
it  must,  as  required  by  express  provision  of  sec- 
tion 11.  subd.  1,  bo  made  by  the  board  of  super- 
visors from  the  eligible  civil  service  list,  con- 
sisting of  three  persons  certified  by  the  commis- 
sion as  standing  highest  In  accordance  with  the 
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seoeral  rule  prescribed  by  the  commission  for 
the  creation  of  such  eligible  list 

[Ed.  Note.— For  other  cases,  see  EleetioiH, 
Cent  Dig.  U  44,  46.] 

3.  Elections  «=»51— Officsbs— Tbansrb  by 

Civil,  Service  Commission. 
The  office  of  r^istrar  of  voters  of  the  county 
of  Los  Angreles  being  an  independent  office,  as 
distinct  and  separate  from  that  of  county  clerk 
as  that  of  auditor  or  recorder,  and  being  sped- 
Ged  by  tho  charter  as  an  office  to  be  QUed  by  ap- 
pointmeut  to  be  made  by  the  board  of  super- 
visors from  the  eligible  list,  it  could  not,  under 
the  pretense  that  It  was  of  like  grade  and  class 
of  that  of  deputy  clerk,  bo  tilled  by  act  of  the 
civil  service  commission  under  guise  of  trans- 
ferring such  clerk  to  such  iodependent  office. 

[Ed.  Note.— For  other  cases,  see  Electitms, 
Cent  Dig.  §S  44,  45.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  EJug«ie  P.  McDantel,  Judge. 

Proceedings  In  tlie  nature  of  quo  warranto 
by  the  People  of  tlie  State  of  California,  on 
the  relation  of  David  B.  Lyons,  against 
Hiomaa  McAleer.  From  a  Judgment  for  re- 
spondMit,  relator  appeals.  Keversed,  and 
trial  court  directed  to  enter  Judgment  on  the 
fiadinga  in  fttror  of  relator. 

n.  S.  Webb,  Atty.  (i&i^  and  John  Beards- 
ley  ahd  A.  B.  Shaw,  Jr..  both  of  Los  An- 
geles (David  Evans,  of  Im  Aiigeles,  of  coun- 
sel), for  appellant.  W.  J.  Ford,  Percy  V. 
Hammon,  and  Oscar  Uiwler,  all  of  Log  An- 
geles, for  respondent. 

SHAW,  J.  The  subject  of  this  proceeding, 
tn  the  nature  of  quo  warranto  brought  in  the 
superior  court  of  Loa  Angeles  county  at  the 
relation  of  David  B.  Lyons,  Is  the  title  to  the 
office  registrar  of  voters  ot  Los  Angeles  coun- 
ty. Upon  the  trial  In  the  court  below  Judg- 
meat  was  entered  declaring  the  re^xMident, 
l^omas  McAIeer,  entitled  to  the  i^ce,  and 
that  the  relator,  David  B.  Lyons,  had  no 
right  thereto,  from  whicb  judgment  the 
plaintiff  has  appealed. 

The  facts  out  of  which  the  proceeding 
arose  are  as  follows:  Pursuant  to  the  provi- 
sions of  section  7^  of  article  11  of  the  Con- 
stitution, the  electors  of  the  county  of  liOs 
Angeles  duly  adopted  a  charter  for  the  gov- 
ernment of  said  county,  which  upon  being 
approved  by  the  Xjegislature  and  as  provided 
therein,  took  effect  on  June  2,  1913.  Among 
other  ofiices  created  by  the  charter  and 
which  the  board  of  supervisors  was  author- 
ized to  fill  by  appointment  was  that  of  "reg- 
istrar of  voters."  While  the  charter,  save  as 
to  services  to  be  rendered  in  connection  with 
petitions  for  the  recall  of  officials  as  provid- 
ed in  article  11  thereof,  Is  silent  as  to  the 
duties  of  the  ofHcial  holding  such  position, 
we  may  assume  that  they  are  Identical  with 
Uiose  which  were  Imposed  upon  the  county 
clerk  by  gmeral  laws,  and  for  the  perform- 
ance of  which  Buch  clerk  was  allowed  a  dep- 
uty In  charge  of  the  registration  department 
at  a  salary  of  $160  per  month  (section  4230, 
Pol.  Code),  which  position,  as  such  deputy  in 


charge  of  said  d^artment,  McAleer  as  the 
duly  appointed,  quallSed,  and  acting  deputy, 
had  held  from  the  date  of  his  appointment 
on  June  2,  1911.  By  subdivision  1  of  sectl<m 
11  of  the  county  .charter  the  board  of  super- 
visors Is  authorized  to  appoint  the  registrar 
of  voters,  the  appointment  of  whom  (since 
the  incumt>ent  does  not  fall  with  tlie  uuclaa- 
slfied  service  hereinafter  referred  to)  must, 
as  provided  by  said  section,  be  made  from 
the  eligible  dvll  service  list  submitted  to 
said  board  by  the  dvll  service  board  cre- 
ated by  secton  30  of  article  IX  of  the  char- 
ter, which  subdivision  1  of  section  11  also 
provides  that  the  board  of  supervisors  shall 
by  ordinance  fix  his  compensation.  Section 
33  of  the  charter  divides  the  dvll  service  of 
the  county  into  the  unclassified  and  classified 
service,  and  provides  that  the  classified  serv- 
ice shall  indude  all  positions  now  existing  or 
hereafter  created,  excepting  certain  positions 
mentioned  as  belonging  to  the  unclassified 
service,  which,  however,  does  not  Include  the 
registrar  of  voters;  that  being  included  in 
the  classified  service.  Section  84  of  said  ar- 
ticle IX  provides  that  the  dvll  service  com- 
mission, consisting  of  three  members  to  be 
appointed  by  the  board  of  supervisors  (sec- 
tion 30),  "shall  prescribe,  amend  and  enforce 
rules  for  the  classified  service,  which  sbatl 
have  the  force  and  effect  of  law,"  which 
rules,  among  other  things  designated  in  16 
subheads,  shall  provide: 

"1.  For  the  classification  of  ail  posiUons  in  the 
dasslfied  service.  2.  Fjor  open,  competitive  ex- 
aminations to  test  the  relative  fitness  of  api^i- 
cants  for  such  positions.  3.  For  public  adver- 
tisement of  all  examinations.  4.  For  the  cr^tion 
of  eligible  lists  upon  which  shall.be  entered  the 
names  of  snccesHul  candidates  In  the  order  of 
their  standing  in  examinatlMl.  *  *  *  8.  For 
the  appointment  of  one  of  the  three  persons 
standing  highest  on  the  appropriate  lists.  *  *  * 
10.  For  transfer  from  <aie  podtion  to  a  similar 
position  ia  the  same  elites  and  grade.  *  *  *  11. 
For  promotion  based  on  competitive  examina- 
tion and  records  of  officieocy,  character,  con- 
duct and  seniority.  *  •  *  An  advancement 
in  rank  or  sa  ijun^ase  in  salary  beyond  the 
limit  fixed  for  the  grade  by  the  rules  shaU  con- 
stitute promotion.  Whenever  practicable  va- 
cancies shall  be  filled  by  promotion.  •  •  • 
16.  EV>r  the  adoption  and  amendment  ot  mlea 
only  after  public  notice  and  hearing" 

— followed  by  the  provision  that: 

"The  commission  shall  adopt  such  other  roles, 
not  inconsistent  with  the  foregoing  provisions  of 
this  section,  as  may  be  necessary  and  pras»er 
for  tho  enforcanent  of  this  artlde." 

Section  37  provides  that: 

"All  iwrsons  in  the  county  or  township  service 
holding  positions  In  the  dassified  service  as  es- 
tablished by  this  artide,  at  the  time  it  takes 
effect,  whether  holding  by  election  or  by  appoint- 
ment, and  who  shall  have  been  in  such  service 
for  the  six  moathe  next  preceding  shall  hdd 
their  positions  until  discharged,  reduced,  pro- 
moted or  traosferred  in  accordance  wiu  the 
provisions  of  this  article." 

Section  3S  provides  that: 

"The  auditor  sbsU  not  approve  any  salary  or 
compensation  for  services  to  any  person  holding 
or  performing  tiie  duties  ot  a  position  In  the 
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classified  service,  nnleas  the  pay  roU  or  account 
for  such  salary  or  compensation  sliall  bear  tho 
certi6cBte  of  the  ccwamission  that  the  persons 
named  tbezeiii  have  been  api>ointed  or  employ- 
ed and  are  pcrfoming  service  in  accordance 
with  the  proWsions  of  this  article  and  of  the 
rnles  established  thereunder." 

It  Is  further  provided  by  section  60,  which 
relates  to  the  recall  of  officials  aod  spedfles 
certain  duties  In  connection  therewith  to  be 
performed  by  the  registrar  of  voters,  that: 

"Until  such  time  as  the  board  of  supervisors 
shall  appoint  a  registrar  of  voters  under  the 
provisions  of  this  charter,  the  powers  aod  du>- 
ties  by  this  section  conferred  upw  the  registrar 
of  voters  shall  be  exercised  and  performed 
the  coanty  clerk." 

On  June  2,  1913,  the  day  the  charter  be- 
came operatLve,  the  board  of  supervisors  by 
ordinance  fixed  the  salary  of  the  registrar  of 
voters  at  f  150  per  month. 

No  rules  whatever  were  adopted  by  Che 
commission  until  January  1,  1914.  On  Oc- 
tober 15,  1913,  the  county  clerk  of  Los  An- 
geles county  addressed  a  communication  to 
the  civil  service  commission,  recommending 
that  Mr.  McAleer  be  transferred  to  the  posi- 
tion of  registrar  of  voters,  which  commuDlca- 
tlon,  on  October  16,  1013,  was  transmitted  to 
the  board  of  supervisors,  together  with  a 
letter  from  the  civil  service  commission  stat- 
ing that: 

"Tl'is  commission  holds  *that  under  the  rivil 
scri'ic'o  provisions  of  the  charter  it  may  author^ 
ize  the  transfer  of  Mr.  McAleer  upon  recommen- 
dation of  the  board  of  supervisors,  and  that,  in 
the  event  the  twanl  fails  to  recommcQd  the 
transfer,  then  the  position  should  be  Qlled  by 
tipen  competitive  eiaminatitm." 

On  October  27th  the  board  of  sui)ervl8ors 
made  an  order  authorizing  the  transfer  of 
McAleer  from  the  position  as  deputy  county 
clerk  In  charge  of  registration  department 
to  the  ofBce  of  registrar  of  voters;  and  oa 
November  4,  1913,  the  civil  service  commis- 
sion, as  shown  by  its  minutes,  made  an  order 
as  follows: 

"TJpon  the  joint  request  of  the  county  board 
of  supervisors  and  county  clerk  Lelnude,  the 
transfer  of  Thomas  McAleer  from  service  as 
registration  clerk,  in  the  olSce  of  the  county 
clerk,  to  the  office  of  re^trar  of  voters,  was 
Buthorized," 

It  thus  iu>pear8  that,  in  the  aJbaence  of 
rules  which  the  commission  was  by  section 
34  to  prescribe  and  enforce  fat  the  classified 
sOTVlc^  and  witbont  any  competitive  exam- 
ination therefor.  Thomas  McAleer,  who  was  a 
deputy  county  clerk  In  charge  of  the  regis- 
tration department,  was  by  the  civil  service 
commission  transferred  therefrom,  to  the 
newly  created  office  of  registrar  of  voters. 
The  recommendation  of  the  county  clerk 
tliat  such  transfer  be  made  is  entitled  to  no 
weight  whatsoever;  neither  did  the  order  of 
the  board  ot  supervisors  authorizing  the  mak< 
Ing  ol  the  transfer  confer  any  power  upon 
the  commission  to  make  the  same.  We  must 
therefore,  in  order  to  sustain  the  action  of 
the  commission,  look  for  some  provision  of 
the  charter  which  empowered  it  to  make  the 
transfer.   By  snbdlvlslott  10  of  section  34 


the  commission  was  not  only  authorised,  but 
required,  to  prescribe  rules  under  which  It 
might  make  transfers  from  oue  portion  to  a 
similar  position  in  the  same  class  and  grade. 
Assuming,  but  not  holding,  that  the  office  of 
registrar  of  voters  created  by  the  charter 
was  In  the  same  class  and  grade  as  that  of 
deputy  county  clerk  in  charge  of  the  rostra- 
tlon  department,  nevertheless,  untU  adopted, 
there  was  no  rule  having  the  force  and  effect 
of  law  under  which  such  transfer  could  be 
made.  Tbe  provision  of  the  charter  was  not 
self-executing,  but  contemplated  the  adop* 
tlon  of  a  rule  having  the  force  and  effect  of 
law  to  make  it  operative,  and  the  power  to 
enact  such  legislation  was  delegated  to  the 
civil  service  commission.  In  other  words, 
the  diarter,  which  may  be  termed  the  organic 
law  of  the  county,  conferred  upon  the  clvU 
service  commission  the  power  to  enact  a  law 
for  the  transfers  designated  in  subdivision 
10  of  section  34;  but  until  eacb  legislation 
there  was  no  law  authorizing  the  commission 
to  take  any  action  In  such  cases.  Counsel 
for  respondent  Insist  that  the  Jurisdiction  of 
the  commission  to  make  the  transfer  did  not 
depend  upon  the  adoption  of  such  rule ;  that 
In  making  the  transfer  It  bad  the  same  power 
to  act  in  the  absence  of  the  rule  as  though  it 
had  been  made.  In  support  of  this  conten- 
tion they  direct  our  attention  to  section  3  of 
article  XII  of  the  (barter  of  San  Francisco, 
which  provides: 

"The  commiBsioners  shall  make  rules  to  carry 
out  the  purposes  of  this  article,  and  for  examt- 
nations,  appointments,  promotions  and  removals, 
and  in  accordance  with  its  provisiona  may  frtHD 
time  to  time  make  changes  m  tbe  existing 
rules." 

In  construing  this  provision  (Cook  v.  Civil 
Service  Commission,  160  Cal.  5S9,  117  Pae 
663),  the  Supreme  Court  said: 

"The  section  of  the  charter  requiring  the  adop- 
tion of  general  rules  for  examinationB,  etc.,  by 
the  commissioners,  expressed,  not  a  mandatory, 
but  a  directory,  admtmition.  Then  Is  nothing 
in  the  language  of  the  act  which  makes  tho 
adoption  ot  such  rules  a  jurisdictional  prerequi- 
site to  the  holding  of  examinations  by  the  board. 
Tliese  rules  were  merely  "to  carry  out  tho  pur- 
poses of  this  article,*  1.  e.,  those  relating  to  dvil 
service.  The  rules  were  to  bo  a  pait  of  the 
scheme^  of  testing  the  fitness  of  candidates  for 
promotion,  but  the  right  to  examine  candidates 
was  not  made  to  depend  upon  the  adoption  of 
these  general  rules.  •  •  •  The  comminiw 
ens'  failure  to  pass  general  rules,  and  the  errors^ 
if  any,  in  establislung  the  possible  percentages 
in  the  awarding  of  credits,  were  not  matters  of 
judicial  fibre,  and  In  no  wise  affected  the  jnrls* 
dicti<HL  <A  the  commlfBion." 

In  that  case,  wlildh  was  a  proceeding  in 
certiorari,  tlie  question  Involved  was  the 
power  of  the  board  to  hold  a  competitive  ex* 
aminatlon  In  the  absence  of  general  nfles  au- 
thorised by  ttie  Bectim  of  the  San  Frandsoo 
diarter.  In  tbe  case  at  bar  no  competitive 
examination  was  held;  nor  was  there  any 
observance  of  the  civil  service  scheme  adopt- 
ed, which  was  clearly  Intended  to  prevent 
transfera  or  appobitment  to  office,  other 
than  in  accordance  with  mlea  whldi  the  com- 
mission In  express  terma  was  required  to 
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tdf^t  Moreover,  the  proTtslon  of  ttie  San 
B^uodflco  charter  wbich  tlie  Supreme  Oonrt 
was  called  npon  to  oonatme  In  tbe  cam  re- 
ferred to  was  almost  IdenUcal  with  tbe  pro- 
vialoa  In  the  Los  Angeles  duirter  ^kldi  pro- 
iddes  that: 

"The  commiBBion  (hi  its  discretion)  shall  adc^t 
such  other  rules,  Dot  InccmBiBtent  ^th  the  fore- 
goiag  prorisioDs  of  this  section,  as  mar  be 
deemed  Decessary  and  srvp^r  tor  Che  enfoKce- 
ment  ot  this  artide." 

II]  The  commission  failed  and  neglected  to 
obey  the  mandatory  provision  of  section  84, 
whereby  it  was  not  only  authorised,  bnt  re- 
quired, to  prescritie  a  general  rule  under  and 
pursuant  to  which  all  transfers  should  be 
made.  Until  such  rule  was  adopted  there 
was  no  law  In  the  diarter  or  elsewhere  au- 
thorising the  purported  transfer;  hence  the 
act  (tf  the  civil  service'  commission  was  with- 
out authority,  arbitrary,  and  Insafflclent  to 
vest  In  McAleer  any  right  or  title  to  the  of- 
flcew  While  It  Is  true,  as  dalmed  by  respond- 
ent, that  the  commission,  under  subdivliidon 
1  ot  sectltm  84,  was  authorized  to  make  a 
rule  providing  for  the  elassiflcatlon  of  all 
positions  in  the  classified  service,  it  does  not 
fbllow  tliat  said  commission,  by  making  the 
trausfer  on  November  4,  1913,  legally  ad- 
judged the  position  of  deputy  county  clerk  In 
charge  (tf  tbe  registration  department  was  in 
the  same  class  and  grade  as  that  of  registrar 
of  TOters,  for  the  reason  that,  since  the  com- 
mission had  adopted  no  rule  for  the  classiflca- 
Uon  of  positions  In  the  classified  service, 
which  Includes  the  office  of  registrar  of  vot- 
ers, there  was  no  law  under  and  pursuant  to 
which  the  commission  could  determine  said 
positions  to  be  in  the  same  t^ass  and  grade. 
To  sustain  respondent's  position  would  re- 
move all  limitations  upon  the  power  of  the 
commission  to  make  transfers,  and,  In  the 
absence  of  gt»ieral  rules  for  guidance,  leave 
It  free  to  act  arbitrarily  in  each  particular 
case,  thus  nullifying  the  purpose  for  which 
the  dvU  service  provision  was  adopted. 

[2]  The  registrar  of  voters,  as  we  have 
seen*  is  an  ai4>ointlve  county  officer  (section 
14).  and  since  it  la  not  in  the  unclassiaed 
service  named  in  section  33,  the  appointment 
to  the  office  must,  as  required  by  the  express 
ptovislon  of  subdivision  1  of  section  11,  be 
made  by  the  board  of  supervisors  from  the 
eligible  civil  service  list,  consisting  of  three 
persons  certified  by  the  commission  as  stand- 
ing highest  in  Accordance  with  a  general 
rule  prescribed  by  the  commission  tor  tbe 
creation  ot  such  eligible  list  Snbdlvldon  4, 
184. 

[3]  In  our  opinion,  the  office  of  registrar 
of  voters  was  an  Independent  office,  as  dis- 
Unet  and  separate  from  that  of  county  clerk 
as  la  that  of  auditor  or  recorder,  and  since  It 
is  qtedfled  as  one  of  the  offices  to  be  filled 
by  appointment  to  be  made  by  the  board  of 
supervisors  from  the  eligible  list.  It  could 
not,  nnder  the  pretense  that  It  was  of  a  like 


grade  and  class  wtOt  13iat  of  Aepaty  county 
cleiiE,  be  filled  by  act  of  the  conimisaton  nor 
der  the  guise  of  traosfening  such  deputy 
derk  to  such  independent  and  distinct  office. 
To  bold  otherwise  would  violato  the  plain 
import  of  the  language  contained  In  the  char- 
ter and  be  snbverslve  of  the  puipose  wbldi 
the  Sectors  had  In  adopting  the  ^vldon. 

The  claim  of  relator,  14*008,  to  the  office  Is 
based  npon  the  following  proceedings:  On 
November  20,  1914,  pursuant  to  an  order  ot 
the  dvil  service  Qommlsslon,  an  examination 
was  held  In  accordance  with  rales  thereto- 
fore adwted  fbr  the  purpose  of  filling  the 
office  of  registrar  of  voters.  As  a  result  ot 
this  examination  Lyons  was  rated  highest, 
and,  with  others,  placed  on  the  list  of  those 
eligible  for  appointment  to  said  office.  On 
January  6,  1915,  the  commission  certified  to 
the  board  of  supervisors  the  names  of  L^ons 
and  two  other  persona  standing  highest,  as 
shown  by  said  examination,  any  one  of  whom 
was  eligible  for  appointment  to  the  office,  and 
on  August  10,  191S,  the  board  of  supervisors 
duly  appointed  Lyons  as  registrar  of  voters. 
Upon  receiving  a  certificate  of  his  appoint- 
ment to  the  office,  he  duly  qualified  as  such 
official  and  demanded  from  McAleer,  the  in- 
cumbent, possession  of  the  office,  books,  and 
equipment,  with  which  demand  McAleer  re- 
fused to  comply.  The  action  of  the  commis- 
sion In  holding  tbe  examliuitlon,  certifying  to 
the  board  of  supervisors  the  list  of  ellglbles 
for  appointment,  and  the  action  of  said  board 
of  supearvlsors  in  sppolntlng  I^ons  seems  to 
have  been  had  and  taken  in  strict  accordance 
with  the  provisions  of  the  chartor,  from 
which  we  conclude  that  McAleer  had  no  right 
or  title  to  the  office  and  "that  David  B.  Lyons 
was  entitled  to  the  same.  And  since  the 
facts  npon  whidi  our  conclusion  Is  readied 
appear  from  the  findings,  the  Judgment  in 
tsMOT  of  McAleer  Is  not  wily  reversed,  but 
upon  the  going  down  of  the  remittitur  tbe 
trial  court  is  directed  to  enter  Judgment  up- 
on the  findings  in  favor  of  David  B.  I^ona. 

We  concur:  GONRET,  F.  J,;  JAMES.  J. 


CHENOWBTH  t.  CHAMBERS,  Stats  Oon- 
troiler.    {dv.  1«44.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   Feb.  27.  1VL7.    Blearing  Doiied 
by  Supreme  Court  April  26^  U170 

1.  Statutes  ^»188— CoNSTstrcrioiv— Gbnsrax, 
Rules. 

Where  the  words  of  a  statute  are  not  ambig- 
uous and  their  effect  Is  not  absurd,  the  court 
wlU  not  ^ve  it  other  than  its  plain  meaoing, 
although  It  may  ap[)ear  probable  that  a  different 
object  was  in  the  mind  of  the  Legislature. 

[Ed.  Note.— Kor  other  cases,  see  Statutes, 
Cent.  Di«.  §§  206,  207,  276.] 

2.  Offickss  ^=930— Incumbbnot  of  Two  Or- 
FicES— Statutes— Com  SI  B  u  ctiom — *  'Tebm." 

Const,  art  4,  {  19,  providing  that  no  l^;is- 
lator  shall  during  the  term  for  wbich  he  ^all 
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hare  been  elected  boM  or  accept  any  oSce,  tniat, 
or  employment  under  the  itate,  became  effective 
December  21,  1916.  Petitioner  was  elected  as 
representatlTe  for  the  term  beginning  Jannary, 
1915,  and  ending  January  8,  1917,  bat  resigned 
on  December  19th  to  accept  another  office. 
Held,  that  the  word  "term"  referred  to  the  pe- 
riod for  which  the  petitioQer  wei  dected,  and 
not  merelr  to  hta  mcambeDcyt  so  that  petl- 
tk»er  did  not  erade  such  pnmwm  by  resigna- 
tion. 

[Ei\.  Note.— For  other  cmob,  sm  Offleen,  Cent. 
Dig.  {!  37-43. 

For  other  definitions,  see  Words  and  Fhraaea, 
First  and  Second  Series,  Term.] 

8.  Obticebs  ®=>19— iNcnuBENCT  OF  Two  Of- 
fices—Statutes— CoxBTKucnoN—'  '  Bhau:*" 
Such  provision,  thonch  it  employs  the  words 
'Srho  shall  be  elected,"  does  not  have  a  wholly 
prospectiTe  effect  as  to  the  time  of  election  of 
the  assemblymen,  since  the  word  "shall'*  neither 
legally  nor  grammatically  denotes  mere  faturity, 
but  conveys  the  idea  of  obligatton. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  8«  22.  23. 

For  other  definitiona,  see  Words  aad  Phraaea, 
E^rst  and  Second  Series,  ShalL] 

4.  Offickbs  4=^19— InouHBSNOT  or  Two  Or- 

nCE»— SXATtTTEa— CONSTBUCnON. 
Nor  does  the  expression  "during  the  term 
for  which  he  shall  have  been  d«eted"  impera- 
tively demand  tionstmctifm  so  aa  to  apply  only 
to  assemblyman  sleeted  after  -passage  of  the 
amendment. 

[Ed.  Note.— For  Other  cases,  see  Officera,  Cent 
Dig.  H  22,  23.1 

Handamos  by  Walter  W.  Chenoweth 
against  Jotan  a.  CSiambna,  as  Coatndler  of 
the  State.  Writ  denied. 

Garret  W.  MtiBtaenu^  and  A.  F.  Burke, 
botb  of  San  Frandsoo,  and  Downey,  Pullen  & 
Down^,  of  Sacramento,  for  petltUmer.  U.  S. 
Webb.  Atty.  Oen.,  and  B.  T.  UcElsl^  D«f>a- 
ty  Atty.  G&L,  tm  respondent 

CHIPUAN,  P.  J.  Petitioner  seeks  the 
writ  of  mandate  to  compel  respondent  to 
issue  his  warrant  for  the  payment  of  a  por- 
tion of  petitioner's  salary.  Petitioner  was 
elected  a  member  of  the  assembly  for  the 
Fourteentb  assembly  district  at  the  general 
election  of  November  3,  1914.  His  term  of 
otHce  began  on  the  first  Monday  after  the  1st 
day  of  January,  1915,  and  ended,  by  opera- 
tion of  law,  on  January  8,  1917.  He  duly 
qualified  as  such  assemblyman  and  perform- 
ed his  duties  as  a  member  of  the  assembly  at 
tbe  Forty-First  regular  session  thereof,  and 
also  at  the  ^>e(dal  session  held  In  January, 
1016.  He  resigned  his  office  as  assemblyman 
on  December  19,  1916,  and  his  resignation 
was  duly  accepted  by  the  Governor.  He  had 
previously,  but  since  his  election  as  assembly- 
man, been  appointed  auditor  of  the  state 
board  of  prison  directors,  and  served  in  that 
capacity  during  the  entire  month  of  Decem- 
ber at  the  Folsom  state  prison.  He  was  paid 
for  his  services  prior  to  December  19,  1910, 
bat  was  denied  a  warrant  for  the  balance  of 
that  month's  servlcea. 

The  action  of  the  controller  is  based  npwi 


ammded  section  19.  art  4,  M  tbe  Con- 
stitution, which  took  eftoct  December  21, 
1916,  and  reads  as  f<^ow8: 

"No  senator  or  member  of  the  assembly  shall, 
during  the  term  for  which  he  shall  have  bem 
elected,  hold  or  ace^t  any  office,  trust,  or  em- 
ployment under  thia  state;  provided,  that  this 
provision  ahall  not  apply  to  any  office  filled  by 
election  by  the  peocue.'' 

"It  is  tbe  contention  of  the  petitioner,"  reada 
Us  brief,  "that  the- amendment  is  Inapplicable 
to  Urn  for  two  reasons:  (1)  The  amendment  is 

Snwpective  only  in  Its  oi>eration,  and  therefore 
oes  not  affect  senators  or  munbers  of  the  as- 
sembly who^  like  the  petitioner,  were  elected 
before  the  amendment  took  effect ;  and  (2)  the 
petitioner  had  ceased  to  be  a  'member  of  the  as- 
sembly' before  the  amendment  took  effect,  and 
therefore  at  no  time  during  the  operation  of  the- 
amendment  was  within  the  subject  matter  of 
the  amendment  or  affected  by  it" 

Section  19  of  article  4  formerly  provided 
that: 

"No  amator  or  [assemblyman]  shall,  during 
the  terai  for  which  he  shall  have  been  elected, 
be  appmnted  to  any  civil  office  of  profit  under 
this  state  which  shall  have  been  creiKed,  or  the 
emoluments  of  which  have  been  increased,  dur- 
ing such  term,  except  such  offices  as  may  be  fill- 
ed by  election  by  the  people." 

The  amended  section  is  much  more  sweep- 
ing than  Its  progenitor,  for  it  applies  to  all 
offices,  other  than  elective  offices,  and  for* 
bids  the  holding  or  accepting  by  a  senator  or 
assemblyman  of  any  office,  trust,  or  employ- 
ment under  this  state  "during  the  term  for 
which  he  shall  have  been  elected-"  The 
purpose  of  the  amendment,  as  stated  by  one 
of  Its  proponents  In  the  offld&l  argument 
addressed  to  the  electors,  was  to  bring  the 
Ccmstltatlon  into  harmony  with  the  American 
theory  of  government  that  "those  who  exe- 
cute the  laws  should  not  be  the  same  In- 
dividuals as  those  who  make  the  laws,"  and 
for  the  further  reason  "that  a  legislator  who 
is  holding  a  position  on  the  state  pay  roll  is 
too  apt  to  allow  the  wishes  of  the  one  re- 
Bponslble  for  his  app<^ntment  to  decide  the 
manner  In  which  his  vote  shall  be  cast  A 
man  In  such  a  position  Is,  to  say  the  least, 
not  in  that  Independent  frame  of  mind  which 
should  be  possessed  by  the  ideal  legislator." 

The  question  here  is:  Was  it  Intended  to 
apply  to  petitioner  whose  term  of  office  b^an 
before  the  adoption  of  the  amendment  and 
had  not  e:q)lred  at  the  time  It  went  Into 
effect?  And,  if  so  Intended,  could  be  evade 
its  operatltHi  by  reslgnlnK  before  tb»  amend- 
ment took  effect? 

[1]  We  may  safely  accept  as  rules  of 
construction  what  was  said  In  Smith  v.  Un- 
ion on  Co..  166  GaL  217,  18S  Pac.  966,  dted 
by  petitioner: 

"^Vhere  tbe  words  of  a  statute  are  not  am- 
biguous and  their  effect  is  not  absurd,  the  court 
cannot  ^ve  it  other  than  its  plain  meaning,  al- 
though It  may  appear  probable  that  a  different 
object  was  in  the  mind  of  the  Legislature." 

No  question  arises  here  as  to  what  the  peo- 
ple desired  to  accomplish  by  adopting  this 
amendment  Its  object  Is  plain  enoQ^  and 
is  manifest  on  Its  face. 


^atTor  other  mm  aae  utne  tople  and  KST-NUHBBR  tn  all  Xer-NamlMred  Dlieats  ud  I&dexM 


Digitized  by 


Google 


430 


164  PACIFIC 


BEPORTBB 


(Cat 


{2]  The  word  •*teno,"  used  in  the  section, 
refers,  we  think,  to  the  period  for  wblch  the 
I>etltloner  was  elected,  and  not  merely  to  his 
Incumbency.  Rice  t.  National  CUcy,  182  Cal. 
354,  64  Pae.  680.  When  we  speak  of  the 
"term"  for  which  an  officer  has  been  elected, 
we  mean  the  period  of  time  fixed  by  statute 
during  whl(^  he  may  serre,  and  not  to  the 
time  he  may  happen  to  serve.  Said  the 
court.  In  ElUa  t.  Lennon,  86  MidL  46S,  40  N. 
W.  808: 

"The  term  for  which  reepondent  was  elected  Is 
clearly  defined  by  the  diarter,  and  the  language 
'the  term  for  which  he  was  elected'  has  a  clear 
aud  well-deflned  meaning.  He  was  elected  to 
serve  for  two  years,  whether  he  served  that  time 
or  not.  The  language  ased  in  the  statute  fixes 
the  period  of  bis  ineligibility,  and  excludes  a 
construction  whidi  would  have  attached  in  the 
abasnce  of  that  langoage." 

In  the  Instant  case  the  statnto  fixed  the 
term  of  petUioner'B  olBce  as  assemblyman. 

Wo  need  not  consider  the  effect  of  petl- 
tlon^'s  resignation  prior  to  the  going  Into 
effect  of  the  amendment  If  the  section  ap- 
plies to  a  aenator  or  assendDlyman  whose 
term  of  olHce  bad  not  expired  on  Decembw 
21,  1916,  we  do  not  tblnk  that  petitions 
succeeded  In  evading  its  force  by  bis  reslgna- 
tltm  prlcnr  to  December  21at;  for  the  secticHi 
deals  wlt2i  a  fixed  period  of  time,  to  wit,  the 
"terra"  of  the  oflicer,  and  not  to  the  period  of 
his  Incumbency.  < 

The  ^nse  of  Bepresentatives  of  the  state 
of  Maine  submitted  certain  questions  to  the 
Supreme  Court  of  that  state,  but  the  Inter- 
rogatories did  not  reach  the  court  unlll  after 
the  Legislature  had  adjourned.  For  this  and 
other  reasons  a  majority  of  the  court  declin- 
ed to  respond  to  the  request.  Three  of  the 
Judges  dissented  ^m  this  refusal,  and,  in 
answer  to  one  of  the  Interrogatories,  said: 

"The  ConstiKitioo  in  terms  (article  4,  pt  8,  S 
10)  prtdiibitB  the  appointment  of  a  senator  or 
representative,  during  the  term  for  which  he 
shall  have  been  elected,  to  any  civil  office  of 
profit  under  this  state,  which  shall  have  been 
created  or  the  emoluments  of  which  Increased 
during  such  term ;  1.  e.,  the  term  for  which  he 
was  elected.  As  to  such  officers  the  appointment 
itself  is  prohibited,  and  the  prohibition  contin- 
ues, not  only  while  the  member  retains  bis  seat 
in  tiie  Legislature,  but  continues  until  the  ex- 
piration of  the  term  for  which  he  was  elected. 
He  cannot,  therefore,  be  appointed  to  such  office 
during  that  term,  even  though  he  has  resigned 
his  seat  in  the  Legislature."  Advisory  opinion 
to  Governor,  49  Fla.  269,  39  South.  63 ;  Ellis 
T.  Lennon,  86  Mich.  468,  49  N.  W.  308 ;  People 
ex  reL  Sherwood  v.  State  Board  of  Commis- 
sioners, 129  N.  Y.  360,  29  N.  E.  335. 

[3]  Bespondent  concedes  that  the  amend- 
ment was  not  Intended  to  nor  does  it  operate 
retroactively.  His  contention  Is  that  It 
should  be  given  prospective  effect  from  and 
after  December  21,  1916.  There  is  no  dis- 
agreement among  counsel  as  to  the  fact  that 
the  amendment  went  Into  effect  on  that  date. 
Petitioner's  contention  Is  that  it  was  Intend- 
ed to  apply  only  to  senators  and  assembly- 
men thereafter  to  be  elected,  and  that  this  Is 
made  manifest  by  the  language  employed; 
that  tbe  amendment  qiteaks  cmly  in  terms  of 


futurity;  that  It  disqualifies  only  those  "who 
shall  be  elected,  and  further  provides  that 
tbe  disqualification  shall  operate  only  during 
the  term  for  whldi  they  shall  have  be» 
elected";  thus  "expresdy  and  in  two  ways 
Indicates  tbe  lntenti<xi  of  tlie  framers  that  It 
should  have  a  proq;)ectiTe  operation  only." 
This  interpretation  means  that  senators  cbos- 
en  when  petitioner  was  elected  are  not  dls- 
qnallfied  for  two  years  from  and  after  the 
first  Monday  in  the  year  1917.  If  the  amend- 
ment had  been  proposed  by  the  Legislature, 
a  possible  inference  might  arise  that  tbe  mon- 
bers  did  not  intend  to  disqualify  tbemsdves. 
The  amendment,  however,  was  iwoposed 
the  people  at  large,  throogh  the  InltlatlTe, 
and  we  may  safely  assume  what  was  common 
knowledge  that  It  was  Intended  to  rea<di  a 
practice  In  state  administration  of  many 
years'  standing  and  which  the  people  believ- 
ed should  be  presently  eradicated.  The 
amendment  had  Its  origin  In  a  spirit  for  re- 
form that  permeated  the  state  and  was  In- 
tended to  cure  what  the  people  believed  to  be 
a  present  existing  evil,  and  not  merely  one 
likely  to  arise  In  the  future.  Did  they  so  ex- 
press their  intent  as  to  make  if  imperative  on 
the  court,  under  accepted  rules  of  construc- 
tion, to  bold,  as  Is  now  contended,  that 
"grammatically  (and  hence  legally)  the 
amendment  Is  limited  In  its  operation  to  such 
senators  and  assemblymen  as  shall  be  deeted 
after  It  takes  effect"? 

The  stress  of  tbe  argument  requiring  us  so 
to  hold  rests  upon  the  presumption  that  tiie 
grammatical  construction  of  the  lai^oage 
"during  the  term  for  which  he  shall  have 
been  elected"  compels  the  conclusion  that 
"tbe  prohibition  Is  expressed  in  terms  of  sim- 
ple futurity,  and  the  class  <rf  officers  to  be 
affected  Is  grammatically  limited  to  sadk  as 
should  be  elected  after  the  amendment  be- 
comes operative."  It  Is  urged  that  "the  verbs 
are  all  In  tbe  future  tense";  that  the  word 
"shall"  the  simple  future;  that  the  claas  of 
senators  and  assemblymen  to  vhlcb  the  act 
shall  apply  "is  expressed  in  the  future  per- 
fect tense  as  senators  or  assemblymen  who 
shall  have  bveu  elected";  that  In  emidoylng 
the  future  perfect  tense  the  amendment  lim- 
its its  application  to  s^iators  and  assembly- 
men who  shall  be  elected  after  the  amend- 
ment takes  effect 

We  are  quite  satisfied  tlut  the  wotA 
"shall"  where  first  used  lends  no  fOTCe  to  pe- 
titioner's contention.  Neither  legally  nor 
grammatically  does  it  denote  mere  futurity. 
It  Is  used  here  as  a  word  of  command,  in  ac- 
cordance with  the  Constitution,  that  its  pro- 
visions "are  mandatory  and  prohibitory,  un- 
less by  express  words  they  are  declared  to  tie 
otherwise."  Const  art  1.  In  Femald*s 
Working  Grammar  of  tbe  English  Language, 
p.  141,  the  distinction  between  "shall"  and 
"will"  Is  pointed  out  and  the  author  says  the 
difference  between  these  two  auxiliaries  "in 
the  expression  of  future  action  or  atate  Is  one 
requiring  careful  study."  The  authiw  states 
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)      that  primarily  "shaU**  denotes  obllgatloD. 
i      "In  tbe  first  person  It  simply  denotes  future 
fiict  la  tbe  second  and  third  person  the  Idea 
of  obltgatlon  remains,  and  is  felt  to  be  im- 
>      posed  bj  tbe  person  leaking;  hence,  you 
!      'sbair  or  they  shall'  means,  I  will  compel 
yon  or  them  to  act   •   •   •  Consequently 
yoQ  (be  or  they)  shall,  expresses  command  or 
necessity,  never  simple  future  action."  In 
tbe  amendment  tbe  word  "shall"  must  be 
read  In  connection  with  Its  context  "No  sen- 
ator or  member  of  assembly  shall,"  eta, 
whicb  la  a  command  that  senators  and  as- 
I      semblymen  shall  not  hold  or  accept  any  of- 
fice; Tbere  Is  here  no  suggestion  of  futurity. 
The  language  Is  Imperstlre  and  la  directed 
to  every  member  of  the  Legislature  In  the 
present  tense.    We  do  not  think  that  the 
word  "eball"  where  first  used  In  the  provi- 
sion conveys  the  Idea  of  futurity  at  alL  On 
tbe  contrary,  It  carries  with  It  an  in^tUcatton 
which  should  aid  us  In  saving  the  pn^r  oon- 
stmction  to.  what  follows. 

[4]  Tbe  expression  "during  the  term  for 
whldi  he  shall  have  been  elected"  presents  a 
qnestlMi  of  more  difficulty.    In  a  *  strictly 
grammatlcttl  sense  tbe  phrase,  standing  alone. 
ctKnveys  the  idea  of  futnrlty.   Reading  the 
section  In  its  entirety,  it  does  not  appear  to 
na  Imperatively  to  demand  a  constructlrai 
contrary  to  what  we  have  the  right  to  assume 
tbe  electora,  in  voting  on  the  amendment,  un- 
derstood to  be  its  purpose  and  tbe  class  of 
officers  to  whom  It  was  intended  to  apply. 
The  phrase  or  Its  eqnivalrat  is  frequently 
found  in  statutes  and  Oonstitntlons.  and  the 
cases  show  that  it  la  ai^lied  to  past  as  well 
as  to  future  acts  or  conditions.  As  was  said, 
in  Norrls  v.  Sullivan,  47  Conn.  474: 

"The  words  'shall  have  levied'  are  susceptible 
of  both  past  and  future  application ;  they  fur- 
nish a  convenient  form  for  legislative  use  when 
it  is  desired  to  give  all-inclDsive  force  to  a  single 
expression.  Therefore,  as  tbey  may  mean  fu- 
ture, or  past  and  future.  It  becomes  a  qnestlm 
of  legislatlTe  intent  in  each  statnte.** 

Resppndent  points  out  that  such  expres- 
sions are  so  frequently  fonnd  In  statutes  that 
ttie  Code  of  Wl8C(»isln  (section  4972)  estab- 
llsbed  fhe  f<dlowlng  among  other  rules  of 
etmstrnction; 

"1.  Tho  words  'shaU  have  beoi*  include  past 
■nd  future  eases." 

In  a  Missouri  statute  with  respect  U>  tbe 
Ame  of  oommendng  an  action,  there  was  a 
>rovi8o: 

"That  it  any  actimi  shall  have  been  c<»nmenc- 
cl  within  tbe  time  prescribed  in  this  section,  and 
be  plaintiff  therein  suffer  a  nonsuit,  •  •  • 
uch  plaintiff  may  commence  a  new  acCi<m,"  etc. 
:ev.  St.  1899^  i  2868,  amended  by  Law*  1806. 
.  1S8. 

Xbifl  statate  was  before  the  court  in  Clark 
:  al.  T.  Kansas  City,  etc.,  R.  B.,  219  Ho.  624. 
LS  S.  W.  40,  and  it  was  tbere  contended  that 
lO  srammatlcal  conatmctloa  of  the  statate 
Ade  tt  inapplicable  to  actions  commenced 
•fore  its  passage.  We  venture  to  quote  at 
xne  lengrth  from  the  opinion,  which  seems 


to  us  not  only  sound  law,  but  good,  ordinary 
common  sense: 

"Courts  have  no  right  by  construction,  to  sub- 
stitute their  ideas  of  legiuative  intent  for  that 
unmistakably  held  by  Uie  Legislature  and  un- 
mlstakablj  expressed  in  legislative  words.  'Es- 
pressum  facit  cessare  taciturn.'  We  must  not  in- 
terpret where  there  Is  no  need  of  it   *   •  • 

"Therefore,  If  the  law  says  that  it  Is  to  oper- 
ate only  upon  cases  to  be  brought  thereafter,  if 
it  in  terms  excludes  pending  cases,  then  we  have 
nothing  to  do  but  to  enforce  it.  AttendioR  to 
that  view,  we  do  not  read  the  statute  as  contend- 
ed by  counsel  for  the  respondent  Its  use  of  tbe 
future  form  of  the  verb  commence,*  as  develop- 
ed in  tbe  phrase  'shall  have  been  commenced,'  in 
correct  osage  In  the  disconrse  of  good  writers 
and  speakers.  Includes  the  past  as  well  as  the 
futare.  That  phraseology  In  a  statute  has  beoi- 
held  by  the  Supreme  Court  of  Connecticut  to 
be  'susceptible  of  both  past,  and  future  applica- 
tion; tbey  [the  words]  furnish  a  convenient 
form  for  legislatiye  use  wben  it  la  desired  to  give 
all-inclusive  force  to  a  single  expression.  There- 
fore, as  they  may  mean  future,  or  past  and  fu- 
ture, it  becomes  a  question  of  leglsxative  intent 
in  each  statute.'   •   *  * 

"Our  own  statute  on  construction  (R.  S.  1889, 
S  4160)  requires  that  'words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary  and  usual 
sense.*  With  that  rule  In  mind,  let  us  illostrate: 
If  a  rule  were  bulletined  on  a  given  Tuesday  by 
the  headmaster  in  char»  of  teaching  grammar 
in  a  selKKd,  as  follows:  pupil  shall  be  whip- 
ped twtoe.for  a  miatake  which  shall  have  been 
made  in  parsing*-~would  any  boy  in  the  school 
take  tbe  rule  to  apply  only  to  future  mistakes 
in  parsing?  Could  be  not  well  ptead  the  role 
(with  high  hope  of  its  allowance^  if  bis  mistake 
and  one  floggug  occurred  on  the  Monday  prior 
and  another  flogging  was  threatened  on  the 
Wednesday  subsequent  to  the  rule  for  the  same 
mistake?  Or  if  C,  a  plantation  owner,  is  build- 
ing bams  and 'writes  bis  overseer:  'Paint  all 
bams  red  that  shall  have  been  commenced' — 
would  B,  his  overseer,  take  that  command  to 
mean  that  only  bams  commenced  after  the  order 
should  be  painted  red?  Nay,  if  a  very  stickler 
for  grammatical  precision—a  John  Home  Tooke, 
a  Lindley  Murray,  or  a  Dr.  Marsh— should  make 
a  New  year's  rule  for  his  self-guidance,  vis.; 
'If  my  reading  of  any  book  shall  have  been  com- 
menced, I  will  finish  It'— would  be  construe  his 
own  rule  not  to  include  Anatomy  of  Melancholy, 
or  the  Decline  and  Fall,  put  in  leading  on  the 
prior  Christmas? 

"We  may  presnme  all  legislators  grammarianfl, 
but  that  presumption  would  not  drive  us  to  the 
conclusion  that  they  meant  only  future  action 
wben  they  wrote  'ahall  have  been  OHDmeneed.* " 

Sectl(m  19,  art  5,  of  the  CtmstltutlcHi  was 
amended  in  1908  and  relates  to  the  compen- 
sation of  state  officers,  it  reads: 

"The  Governor  •  •  •  and  surveyor  gener- 
al shall,  at  stated  times  during  their  continu- 
ance In  office,  receive  for  their  services  a  com- 
pensati<m  which  shall  not  be  increased  or  dimin- 
ished during  tbe  term  tor  which  they  shall  have 
been  elected,  whidi  compensatioo  is  hereby  fixed 
for  tbe  following  officers,  as  follows:  *  *  * 
Such  compensation  to  be  in  full  for  all  services 
by  them  respectively  rendered  in  any  official 
capacity  or  «nidoyment  whatsoever  during  their 
respective  terms  of  office:  Provided,  however, 
that  the  Legislature  may.  by  law,  diminish  tbe 
compensation  of  any  or  all  of  such  officers,  but 
in  no  case  shall  have  the  newer  to  Increase  the 
same  above  the  sums  beretty  fixed  by  tlils  Con- 
stltntion." 

The  salaries  at  tbe  offloeri  named  were 
materially  Increased  by  the  amendment  It 
went  Into  effect  November  S,  1906.  Kings- 
bury, the  then  surveyor  goieral,  demanded  of 
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the  controller  a  warrant  for  tbe  unpaid  bal- 
ance dae  him  for  tbe  month  of  NovMnber, 
1908,  calculated  at  the  rate  fixed  for  hU  sala- 
ry as  sorreyor  general  by  the  amendment. 
His  demand  was  denied,  and  he  bronght 
mandate  In  this  court,  reported  in  the  case 
entitled  Kingsbury  t.  Nye,  9  CaL  App.  574, 
99  Pac.  986.  Both  parties  seek  support  In 
this  case.  The  point  now  under  discussion 
was  distinctly  raised,  and  It  was  contended 
by  respondent: 

"The  amendment  mast  be  deemed  to  hare  a 
prospective  operation  and  to  apply  to  the  officee 
enumerated,  upon  the  ea^piration  of  the  terms  of 
tlie  present  ineambenti,  and  not  befwe." 

In  reply  we  said: 

"The  point  made  that  the  role  reqairing  that 
the  amendment  be  given  a  prospective  effect 
necessarily  postpones  its  operation  until  after 
the  present  terms  expire,  an^  that  any  other 
view  would  be  to  give  a  retroactive  effect  to 
the  amendment,  we  think,  cannot  be  sustained. 
The  amendment,  as  we  ai)ply  it,  is  in  no  sense 
given  a  retroactive  operation ;  it  Is  simply  giv- 
en force  from  and  after  its  ratification,  and  it 
operates  prospectively  thenceforward.  If,  as 
we  have  held,  the  amendment  took  effect  upon 
its  ratificadou,  and  operated,  as  rrap4HideQt  ad- 
mits, pruapectively,  we  know  of  no  authority  for 
boldinff  that  its  operaticm  must  be  postponed 
until  the  terms  of  the  incumbents  have  expired." 

The  rules  of  grammar  were  not  invoked 
In  that  case.  Tbe  decision  favorable  to  pe- 
titioner turned  largely  on  the  view  we  took 
that  the  Inhibition  to  the  increasing  of  sala- 
ries was  addressed  to  the  Legislature.  Said 
the  court: 

"The  amendment  under  review  having  gone  into 
operation  from  the  date  of  its  adoption,  it  must 
be  given  effect  thenceforward,  unless  we  can 
say  that  some  restriction  has  been  put  upon  its 
operation,  either  by  the  terms  of  the  amendment 
or  by  implication  derived  from  the  terms  so 
used.  We  can  find  nothisg  in  any  of  the  terms, 
and  nothing  is  claimed  to  be  found  therein,  ex- 
cept the  provision  as  to  the  increase  or  diminu- 
tirai  of  the  compeosatitm,  which  w^  hold  was 
addressed  to  the  Legislature  alone.  Had  such 
intention  dwelt  in  the  minds  of  the  proponents 
of  the  emendmentj  it  would  have  been  easy  and 
almple  to  restrict  its  effect  and  withhold  its  ben- 
efits from  present  incumbents." 

The  case  is  not  directly  In  point,  but  it 
must  be  admitted  that  tlie.  value  of  the  deci- 
sion would  be_  greatly  impaired  if  the  strict 
rule  of  grammar  now  urged  should  be  held 
to  prevail  Instead  of  the  more  reasonable 
rule  of  construction  adopted  by  the  courts. 

Petitioner  cites  many  cases  lu  supiiort  of 
his  contention  where  the  word  "shall"  Is  used 
or  verbs  are  expressed  in  the  future  perfect 
tense.  For  examiile: 

A  statute  conferred  certain  rights  upon  a 
person  who  hau  paid  an  assessment  in  the 
event  that  such  assessm^it  "shall  be  set 
aside,  altered  or  reduced,"  and  it  was  held: 

"That  such  assessments  only  should  be  em- 
braced as  should  be  vacated,  altered,  or  reduced 
after  the  act  took  effect."  City  of  Elisabeth  v. 
QUI.  30  N.  J.  Law.6&&. 

A  statute  provided  that: 

"Whenever  a  married  man  shall  be  deserted 
by  his  wife,  or  a  married  woman  shall  be  de- 
serted by  her  husband,  for  tbe  space  of  one 
year,  *  *  *  be  or  she  may  bring  an  action," 
ite.  Laws  1874.  c  66,  i  1. 


An  action  was  brought  July  21,  1674.  al- 
leging desertion  July  17,  1873.  The  court 
held  lhat  the  language  of  the  statute  evi- 
denced an  intentlcm  that  it  should  have  a 
prospective  opmtloa  only.  GUes  v.  QUes, 
22  Minn.  S4a 

A  statute  read: 

"All  and  singular  the  goods  and  disttels, 
lands,  tenements  and  real  estate  of  every  perKU 
against  whom  any  judgment  frfiall  be  obtained 
in  any  court  of  record  either  at  law  or  in  equi- 
ty," etc.  Laws  1891,  p.  246. 

Tbe  court  held  the  statute  to  apply  only  to 
Judgments  entered  subsequently  to  the  pas- 
sage of  the  act.  Jones  v.  Stockgrowcrs*  Nat 
Bank,  17  Coto.  App.  79,  67  Pac.  177. 

Section  S,  art  6,  of  the  Galifbnda  Consti- 
tution of  1S78  provided  that: 

"All  actions  for  the  recovery  of  the  possessltm 
of  *  *  *  real  estate  shall  be  commenced  in 
the  county,"  etc 

It  was  held  in  Gumee  v.  Superior  Court, 
68  CaL  88,  that: 

"Neither  In  its  language  nor  in  its  spirit  does 
it  apply  to  actions  already  commenced." 

These  cases  are  dted  as  examples  of  tbe 
simple  future  tense.  Aside  from  the  ele- 
ment of  futurity  said  to  Influence  the  ded- 
slons,  it  seems  to  us  that  the  character  of  the 
statutes  and  the  purposes  contemplated  by 
them  would  have  required  that  they  be  given 
a  prospective  operation  unless  a  contrary  in- 
tention was  made  clearly  to  appear.  Take, 
for  example,  the  Minnesota  case,  giving  an  ac- 
tion where  the  husband  or  wife,  aa  the  case 
may  be,  "shall  be  deserted  for  the  space  of 
one  year."  Obviously  it  would  violate  the 
rules  of  constructiou  to  give  such  a  statute  a 
retroactive  operation.  So  also  it  may  be  said 
of  a  Michigan  statute  (cited  as  an  example 
of  the  future  perfect  tense)  giving  the  court 
power  to  grant  a  divorce  when  the  defoidant 
"shall  have  become  an  habitual  drunkard." 
Comp.  Laws  lSo7,  8  3227.  The  court,  in  re- 
versing the  Judgment  granting  the  wife  a  di- 
vorce, said: 

"To  bring  the  case  within  the  fair  intention 
of  this  statute,  we  think  the  dciondant  must 
have  become  an  habitual  drunkard  after  the 
marriage." 

The  evidence  was  that  the  habits  of  the 
husbaud  with  respect  to  drink  were  substan- 
tially the  same  prior  to  his  marriage,  and 
that  the  complainant  was  well  aware  (tf  this 
when  she  married  him.  Porrltt  v.  Porrltt, 
16  Mich.  140.  Another  example  given  as 
showing  the  weight  accorded  to  grammatical 
construction  Is  the  case  of  State  v.  Boyd,  21 
Wis.  210.  The  aectiou  of  the  Gonaatution  of 
Wisconsin  Is  quite  similar  to  section  19.  art. 
4,  of  onr  Cfmstltutlon  before  Its  amendment 
In  1816.  The  rdator  was  elected  to  an  office 
existing  previously  to  bis  being  cbosen  a 
member  of  the  Legislature.  Tbe  anoluments 
of  the  ofilce  bod  not  been  increased  when  be 
was  elected  to  It,  but  were  increased  by  a 
subsequent  enactment  while  be  was  a  mem- 
ber of  tbe  Legislature,  but  Bubseqaent  to  bla 
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electton  to  the  office  of  county  judge.  Tbe 
Constltotion  provided:  i 

"No  member  of  the  Lesislature  shall,  during 
the  tenn  for  which  he  was  elected,  be  apnointed 
or  elected  to  any  civil  office  in  the  state  which 
BhaU  have  been  createdi  or  the  emoluments  of 
which  shall  have  been  increased,  during  the  term  . 
for  which  he  was  elected."  Oonst.  art.  4,  S  < 
12. 

The  court  said: 

That  according  to  the  most  natural  gram' 
matieal  oonstruction  of  the  provision,  it  ^'only 
forbids  a  member  of  the  Legislature,  while  socn 
member,  from  being  appointed  or  elected  to  any 
civil  office  which  Bhell  have  been  previously 
created,  or  the  emoluments  of  which  shall  have 
been  previoudy  increased,  during  the  term  for 
which  he  was  elected." 

It  was  said  arguendo: 

"The  future  perfect  tense  is  used— an  office, 
'which  shall  have  been  created,  or  the  emolu- 
ments of  which  shall  have  been  increaaed,'  etc. 
— vindicating  a  future  action  done  and  complet- 
ed before  toe  appointment  or  dectlon,  the  other 
futon  action  to  whtcli  It  refers." 

The  writer  of  the  opinion  stated: 

That  tills  construction  is  not  the  one  he  was 
at  Brst  disposed  to  place  upon  the  provision; 
that  it  seemed  to  him  "that  the  purity  and  fidel- 
ity of  the  representative,  aa  well  as  of  the  pub- 
lic interest,  would  be  most  efCeetuallly  secured 
by  excluding  those  persons  from  office  who  had 
been  concerned  in  creating  it  or  rendering  it 
more  lucrative  But  the  author  of  the  Constitu- 
tion did  deem  it  expedient  to  adopt  such  a  rule 
of  diaquaUflcatlon,  and  a  much  more  restricted 
one  has  found  Its  place  in  that  InBtrnmoit." 

We  are  not  quite  sure  but  that  the  learned 
Justice's  first  impressions  would  have  led  to 
a  safer  solution  than  was  finally  readied. 
However,  the  question  there  was  as  to 
Boyd's  right  to  an  office  which  he  held  when 
elected  a  member  of  the  Legislature,  and 
rules  of  construction,  perhaps,  would  not 
have  Justified  ousting  him  from  that  office 
under  a  provision  which  plainly  provided 
that  the  office  to  which  he  was  forbidden  to 
be  elected  or  appointed  was  an  office  created 
during  the  term  he  was  serving  In  the 
Legislature,  and  not  an  office  to  which  he 
was  previously  elected.  The  court  said  that 
the  case  was  "not  within  the  language  of  the 
provision,  according  to  .Its  most  natural  gram- 
matical construction."  But  suppose  Boyd 
had  been  elected  to  and  was  holding  a  dvil 
office  after  (1.  e.,  during  the  term  for  which) 
he  had  been  elected  a  member  of  the  Legis- 
lature; a  different  case  would  have  arisen. 
And  it  is  Just  such  a  different  case  as  is 
presented  by  the  amendment  we  are  consld- 
erlng^no  member  of  the  assembly  shall,  dur- 
ing the  term  for  which  he  shall  have  been 
elected,  hold  or  accept  any  office.  Under 
the  old  section  the  disqualification  came 
about  by  his  participating  in  the  creation 
of  the  office  or  the  Increase  of  Its  emoluments. 
Under  the  new  section  he  Is  forbidden  to  hold 
or  accept  any  office  during  the  term  for 
which  he  shall  have  been  elected.  His  par- 
ticipation in  creating  the  office  Is  no  longer 
the  evU  to  guard  against  The  evil  intended 
to  be  combated  by  the  amendment  was  the 
IM  P.-28 


heading  or  accepting  by  members  of  the 
Legislature  any  office  under  this  state  during 
the  term  of  office  as  sudi  members.  No  pos- 
sible reason  can  be  sn^ested  why  the  amend- 
ment did  not  operate  upon  every  member  of 
the  lieglslature  at  the  moment  it  took  effect 
Nor  can  any  good  reason  be  given  why  Its 
operation  should  be  limited  to  members  only 
who  shall  have  been  elected  after  December 
21,  1916,  since  without  question  the  mischief 
which  It  was  designed  to  remedy  was  present 
and  quite  as  menacing  as  it  would  be  two  or 
four  years  thereafter,  and  since  the  class 
upon  whom  It  was  to  operate  was  the  same 
on  that  date  as  it  would  be  at  some  future 
date.  That  It  was  so  intended  when  sub- 
mitted to  the  people  there  can  be  no  doubt, 
and  we  do  not  think  the  language  used  to 
express  that  Intention  compels  us,  under  set- 
tled canons  of  construction,  to  nullify  that 
Intention,  or  would  Justify  Its  nuUlflcatlon. 

Respondent  cites  several  cases  Illustrative 
of  the  fact  that  expressions  In  statutes  In 
the  future  perfect  tense  are  not  necessarily 
required  to  be  given  a  strictly  grammatical 
hiterpretation.  One  of  these  examples  is 
fonnd  In  Lane  v.  Lane  (Q.  B.),  reported  In 
volume  65  N.  S.  Law  Journal  Reports  (1896) 
p.  63.  The  statute  Involved  was  section  4 
of  the  Married  Woman  Act,  1896,  reading  aa 
follows:' 

"Any  married  woman  whose  hnsband  .shall 
have  been  convicted  summarily  of  an  aggravat- 
ed assault  upon  her  within  the  meaning  of  sec- 
tion 43  of  the  Offenses  against  the  Person  Act, 
1861,  or  whose  husband  shall  have  been  ctmvlct- 
ed  upon  indictm^t  of  an  assault  upon  her,  and 
sentenced  to  pa^  a  fine  of  more  than  £5,  or  to 
a  term  of  imprisonment  exceeding  two  months, 
or  whose  husband  shall  have  deserted  her,  or 
whose  husband  shall  have  been  guilty  of  persist- 
ent cruelty  to  her,  or  willfully  neglecting  to  pro- 
vide reasonable  maintenance  for  her  or  her  in- 
fant children  whom  he  is  legally  liable  to  main- 
tain, and  shall  by  such  cruelty  or  neglect  have 
caused  her  to  leave  and  live  separately  and  apart 
from  him,  may  apply  to  any  court  ot  summanry 
jurisdiction  *  *  *  for  an  order  or  orders  un- 
der this  act'* 

The  act  took  effect  Jannary  l,  1896.  The 
wife  applied  to  the  Justices  of  Glamorgan- 
shire for  an  order  under  said  section,  alleging 
the  persistent  crusty  of  her  husband.  AU 
the  acts  KX)mplalned  of  were  committed  previ- 
ous to  January  1,  .1896.  The  Justices  held 
that  the  section  was  not  retroepective  in  Its 
effect  and  they  had  no  Jutiadlctlon.  The 
wife  appealed.  Reverslnc  and  remanding  the 
case  there  were  separate  <^lnions  of  the 
Judges.  The  president,  Sir  F.  H.  Jeune,  said: 

"But  upon  the  language  of  the  section  and  the 
reason  of  the  thing  the  matter  seems  to  be  ex- 
tremely clear.  The  words  'shall  have  been'  are 
hardly  ambiguous ;  in  my  view,  they  deal  with 
all  offenses,  past  and  future  (considered  with  re- 
gard to  the  date  of  the  acQ,  and  not  (Kdy  to 
future  offenses." 

Justice  Barnes  said: 

"Looking  at  the  wording  of  the  section  and  at 
the  whole  act,  the  question  seems  free  from  any 
doubt,  and  in  my  Judgment  the  language  used  in 
section  4  la  not  at  all  ambiguous.    It  aeem» 
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quite  clear  to  me  t&at  the  expression  'an;  mar- 
ried woman  whose  hiisbnDd  shall  hare  been 
guilty  of  persistent  cruelty  to  her  mnj  apply,' 
«tCi_^  deals  with  all  cases  of  persistent  cruuty 
which  have  happened  prior  to  the  decision  of 
the  court," 

They  not  only  looked  to  the  language  em- 
ployed, but  also  "to  the  reason  of  the  thing." 

The  case  of  Queen  v.  The  Inhabitants  of 
Christ-Church,  reported  in  Law  Journal  1849, 
Michaelmas  Term,  12  Victoria,  p.  28,  Is  dted. 
There  the  court  was  considering  a  statute 
providing,  among  other  things,  that  a  pauper 
who  "shall  have  resided"  within  the  pailsh 
for  a  period  of  five  years  flxed  by  the  statute 
diall  thereafter  he  irremovable.  The  contro- 
versy arose  in  an  attempt  of  SL  John's  par- 
ish to  deport  one  Mary  Sweeny  and  her  four 
children  to  the  pariah  of  Christ-Church.  The 
order  of  removal  was  sustained,  Lord  Den- 
man  delivering  the  (^InloD.  We  cannot  give 
his  reasoning  in  fulL  Beferrlnc  to  tlie  stat- 
ute, he  said: 

"The  word  'shall'  denotes  rather  the  happening 
of  the  event,  on  which  the  exception  is  to  apply, 
within  the  time  assumed  to  have  been  before 
computed,  than  the  future  relation  of  sach  event 
to  the  time  when  the  statate  passed.  It  denotes 
the  subjunctive  mood  rather  than  the  future 
time." 

He  stated: 

That  the  claim  that  there  is  a  presumption 
against  a  retrospective  statate  being  Intoided 
"Is  founded  on  a  misconception.  The  statute  is 
prospective  only.  Its  direct  operation  is  only 
on  removals ;  after  It  has  passed  it  does  not 
alter  existing  rights  In  respect  ot  completed  re- 
movals. A  spate  of  time  u  an  easennal  Ingre- 


dient in  the  case  to  which  It  applies,  and  tbii 
space  of  time  may  consist  in  part  of  time  pen- 
ed  before  the  statute  passed,  as  is  the  case  with 
statutes  In  limitation  and  prescription,  but  tb? 
are  not  therefore  classed  with  the  retrospcctiTe 
statutes." 

A  Minnesota  statate  which  provided: 

"That  every  dwdling  house  or  other  bolldins, 
for  the  construction,  erectiim  or  repairs  of  which 
any  peraon  shall  have  a  claim  for  materials  fur- 
niuied  or  services  rendered,  shall,  with  the  land," 
etc..  "be  subject"  Pub.  St  1849-1858,  c.  86. 
§14. 

In  Mason  &  Craig  v.  Heyward,  fi  Mino. 
74  (Gil.  65),  the  court  said: 

"The  words  'shall  have  a  claim*  mean  and  re- 
fer to  the  time  of  the  passage  of  the  act  and 
subsequently,  and  comprehend  claims  of  such 
nature  existing  when  the  act  was  passed." 

Further  reference  to  cases  seems  unneces- 
sary. The  future  form  of  verbs  Is  so  fre- 
quently used  by  writers  of  statutes  and  Cod- 
stitutlons  and  literary  productions  to  Indade 
the  past  as  well  as  the  future  that  we  must 
regard  It  as  correct  usage. 

We  do  not  think  that  the  amendment  Is 
couched  In  such  language  as  to  make  it  im- 
possible or  unreasonable  for  us  to  hold,  with- 
out violating  settled  rules  of  construction, 
that  It  was  intended  to  apply  to  a  member  of 
the  Legislature  whose  term  began  before  De- 
cember 21. 1916,  and  did  not  terminate  until 
after  that  date. 

Tba  writ  Is  dmled. 


W£  eoncnr:  HART,  J;  BURNBTT,  J. 
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IVES  T.  BANOnZNirm.   (N«w  1S82.) 
(Supreme  Court  of  Ariso&a.   ^^tH  18,  1917.) 

1.  MOBTOAOES  «=M96  —  YaCATIOM— DiSCBE- 
TION. 

Where  trial  of  a  mortgage  foreclomre  Bult 
bad  be«n  repeatedly  set  and  reset  tor  a  period 
«£  aix  montiis  to  suit  the  conTenience  of  defend* 
ant,  another  mor^cee,  and  trial  was  had  on 
the  last  day  of  the  period  of  redemption  from 
sach  other  mortfracee's  foreclosure,  refusal  of 
the  trial  court  to  vacate  the  indnncnt  because 
of  defendant  mortgagee's  alleged  unavoidaUe 
absence  from  the  trial  was  not  reversible  as  a 
clear  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  |§  1457-1468.] 

2.  JuDOMENT  ^=3323— AvERDMEnT— Notice. 

A  Jadfment  i^onld  not  b«  amended  without 
notice  to  parties  aEFected,  either  In  the  form  of 
an  order  to  show  cause  when  done  of  the 
court's  own  motion,  or,  when  asked  for  by  party, 
upon  notice  with  a  proper  showing. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  622.] 

8.  APFEAI,  AND  EiBKOB  «39914(1)— PKESUUF- 

TION— Record. 
On  ap_peal  from  a  Judgment  claimed  to  have 
been  modified  without  notice,  such  lade  of  no- 
tice will  not  be  presumed  from  mere  silence  of 
the  record  on  that  point;  for  the  presumption 
is  that  the  trial  court  proceeded  according  to 
law. 

{Ed.  Note.— For  oth^  cases,  see  Appeal  and 
EkTor,  Gent  Dig.  9S  369^-3696.] 

4.  AfPEAI.  AAD  CbBOB  <S=>708  —  OBJECTION 

Below— Lack  of  Nowce. 
The  objection  that  a  judgment  was  modified 
without  notice  to  appellant  cannot  be  raised  on 
appeal  from  the  modified  Judgment  only,  where 
tne  record  does  not  affirmativdy  show  such  lack 
of  notice ;  but  in  such  case  appellant  should 
move  to  set  the  am«ided  Judgment  aside  for  lack 
of  notice,  show  the  lack  of  notice  by  afildaTits, 
and  appeal  from  an  order  denyisf  bis  applica- 
tion. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
£>ror,  Gent  Dig.  {  2948.] 

5.  Affbal  and  Eeboe  ^1170(13)— Bbtbb- 

SAI,. 

Tlie  constitutional  prohibition  of  revmal 
Cor  technical  errors  prevents  rerersiny  an 
amended  judgment  because  of  lack  of  notice  of 
Buch  amendment  to  a  party  affected,  where  the 
amendment  was  made  acc(»ding  to  the  truth 
and  justice  of  the  case,  and  did  not  prejudice 
appellant. 

{fjd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §ft  4066,  4546.] 

6.  MoBTOAeES  «S»494— FOBEOIXISUBB  BT  AO- 
XION— DeCBBB— VAUDITT— DEnniTENESB  OW 

Descbiftion. 

A  decree  of  foreclosure  of  "all  the  right, 
tide,"  etc.,  of  a  named  person  in  the  descnbed 
premises  is  not  a  nullity  tor  uncertainty  or  in- 
definiteness  of  the  description  of  the  interest 
foreclosed,  although  such  IndeiiniteneBs  may  be 
important  to  the  purchaser  at  the  Bal& 

tE)d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  a  1441-1445.] 

Appeal  from  Superior  Coort,  Tuma  Conn' 
ty  ;  Frank  Baxter,  Judge. 

Action  by  R  F.  Sangulnettl  against  Eu- 
Igeiie  S.  Ivea.  From  Judgment  for  plaintiff 
ftTid  from  a  later  modified  Judgment  for 


plalntut.  and  from  an  order  denying  defend- 
anf  8  motUn  to  aet  aside  the  flnt  ji^cpnent, 
defendant  appeals.  Affirmed. 

Eugene  S.  Ives,  of  Tucson,  In  pro.  per. 
Wupperman  &  Wopperman  and  Thomas  D. 
Molloy,  all  of  Yuma,  for  appellee. 

FEANKUN,  C.  J.  The  appellant  foreclos- 
ed a  mortgage  on  lot  4  in  block  15  and  lot  1, 
block  21,  of  the  town  of  Yuma.-  In  this  ac- 
tion the  appellee  wa«  made  a  party  defend- 
ant, served  with  process,  and  answered.  The 
appellee  held  a  mortgage  on  the  property  of 
all  the  right,  title,  and  Interest  of  one  Hi-nry 
Levy  to  secure  an  Indebtedness  of  $S50.  This 
latter  mortgage  the  appellant  claimed  In  his 
action  was  snbsequMit  and  subordinate  to 
the  lien  of  appellant's  mortgnge.  Before  ap- 
pellant got  his  Judgment  of  foreclosure  he, 
for  some  reason,  dismissed  the  action  as  to 
appellee,  and  appellee's  rights  were  not  ad- 
judicated. It  appears  that  the  mortgage  of 
appellee  was  dated  and  recorded  In  June, 
1912,  and  the  mortgage  of  appellant  was  dat- 
ed and  recorded  In  the  following  November. 
A  sale  of  the  property  was  made  under  ap- 
pellant's Judgment,  the  time  for  redemption 
expiring  oa  December  18, 1915. 

In  Jannary,  191 S,  the  appellee  commenced 
an  action  to  foreclose  the  lien  of  his  mort* 
gage.  In  whlc^  action  appellant  was  made  a 
party  defendant,  served  with  process,  and 
answered.  In  which  action  the  Issue  was  made 
as  to  the  priority  of  the  respective  mortga- 
gee. This  case  was  at  issue  and  ready  for 
trial  in  March,  1916.  Helative  to  setting  the 
case  for  trial  the  vacation  ot  such  orders  and 
postponement  of  the  trial  at  request  of  ap- 
pellant to  suit  his  conrailence,  the  record 
shows  the  following: 

"June  7,  1915,  that  tbH  cause  was  set  for 
trial  on  June  14,  1915.  by  the  court.  June  14, 
1915,  this  cause  ordered  continued  by  the 
court  until  called  up  by  counsel. 

"June  21.  1913,  on  toe  motion  of  counsel  for 

?1aintifr  this  cause  was  set  for  trial  on  July  3, 
915,  and  clerk  ordered  to  notify  defendant 
Eugene  S.  Ives. 

"June  30,  1915,  according  to  atipulation  be- 
tween counsel  for  plaintiif  and  defendant,  Eu- 
gene S.  Ives,  the  order  setting  cause  for  trial 
on  July  S,  1916,  was  vacated,  and  it  was  far- 
ther stipulated  that  this  cause  lie  set  for  trial 
on  September  2.  1915. 

"Jnly  81,  3915,  the  order  fixing  September  2, 
1915,  for  trial  of  this  cause  was  vacated,  and 
this  cause  was  set  for  trial  on  September  16, 
1915. 

"September  13,  1915,  the  order  fixing  Septem- 
l>er  16, 1916,  for  trial  of  this  cause  was  vacated, 
and  this  cause  was  set  for  trial  on  October  12, 
1915. 

"October  6,  1913,  the  order  fixing  October 
12,  1915.  for  trial  of  this  cause  was  vacated. 

"December  6.  1916,  on  motion  of  counwl  for 
plaintiff,  this  cause  was  set  for  trial  on  Decem- 
ber 11.  1915,  at  10  o'clock  a.  m. 

"Dpoenil>er  11,  1015,  10  o'clock  n.  m.,  the 
cause  was  continuefl  until  2  p.  m.  same  day. 

"December  11,  1915.  2  o'olorit  p.  m.,  tiiin  coass 
was  continued  until  10  o'doA  a.  m.,  Monday, 
December  13,  1915." 


>FOr  other  easM      sam*  (ople  and  KKT-NVUBBR  In  all  Kay-Mumbered  DissBta  and  Indexes 
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In  appellee's  suit  he  sought,  following  the 
terms  of  Ms  mortgage,  to  foreclose  the  lien 
thereof  on  "all  the  right,  Utle,  claim,  and 
demand,  whether  In  possession  or  expectancy, 
of  the  defendant  Henry  Levy  of,  In,  and  to 
bU"  of  said  above  described  property.  Snch 
was  the  prayer  of  the  complaint.  In  his  com- 
plaint, however,  he  made  this  statement: 
"And  plaintiff  is  Informed  that  the  Interest 
of  the  defendant  Henry  Levy  In  and  to  the 
above-described  property  Is  **V4B88  of  the 
whole  thereof."  The  coart  gave  Judgment 
foreclosing  ftppellee's  mortgage,  subordinat- 
ing tile  Hen  of  appellant's  mortgage  to  that 
of  apt>ellee.  In  its  judgment  the  court  re- 
cited: 

"The  lands  and  premises  directed  to  be  sold 
by  this  decree  are  described  as  follows,  to  wit: 
The  of  the  whole  of  all  of  lot  4  in 

block  15  and  oil  of  lot  1  in  block  21,  of  the  city 
of  Tnma,  Tuma  county,  state  of  Arizona,  ac- 
cording to  White's  survey,  the  snme  being  the 
interest,  right,  title  and  c\aHn  of  the  defendant 
Henry  Levy  in  and  to  all  of  the  above-described 
property." 

After  the  limitation  of  time  withki  which 
a  motion  to  set  aside  a  judgment  may  be 
made  under  section  090,  Bevised  Statutes 
1913,  but  within  the  period  of  six  months 
within  which  a  party  may  be  relieved  from 
any  judgmrait,  order,  or  other  proceeding 
taken  against  him  through  bis  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  un- 
der section  600,  Id.,  the  appellant  moved  to 
set  aside  the  Judgment  on  the  ground  of  his 
inadvertence  or  excusable  neglect  tn  not  at- 
tending the  trial  of  the  cause,  and  that  he 
had  a  meritorious  defense  to  the  action  If 
given  another  opportunity  to  present  It.  The 
motion  was  supported  by  affidavits  on  the 
part  of  appellant  showing  great  press  of  pro- 
fessional engagements  which  diverted  his  at- 
tention and  prevented  bis  attendance  at  the 
trial,  The  affidavits  were  controverted  by 
the  appellee. 

Upon  the  showing  made  the  court  denied 
the  motion  to  set  aside  the  Judgment,  but  at 
the  same  time  modified  the  Judgment  by 
striking  therefrom  these  words  In  the  last 
paragraph  thereof,  to  wit; 

"The  ***/*is9  of  the  whole  of  all  of  lot  4  lu 
block  15  and  all  of  lot  1  in  block  21,  of  the  city 
of  Yuma,  Yuma  county,  state  of  Arizona,  ac- 
cording to  White's  survey,  the  same  being  the 
interest,  right,  title,  and  claim  of  the  defendant 
Henry  Levy  in  and  to  aB  of  the  above^described 
property" 

—and  inserting  in  lien  thereof  the  following 

words: 

"All  the  right,  title,  interest,  claim,  and  de- 
mand, whether  in  possession  or  expectancy  of 
the  defendant  Henry  Levy,  of.  in,  and  to  all  of 
lot  4  in  block  15,  and  all  of  lot  1,  blodi  21.  of 
the  town  of  Yuma,  Yuma  county,  state  of  Ari- 
zona, according  to  White's  survey." 

The  Judgment  was  rendered  Decemba  IS, 
1915,  and  the  modification  thereof  made  on 
March  28,  1916. 

The  appeal  la  from  the  Judgment  rendered 
on  tile  X3th  day  of  December,  1915,  and 
from  ttw  modified  Judgment  rendered  on  tba 


28th  day  of  Mardi,  1916,  and  also  from  the 
order  denying  appellaDt'a  moUtm  to  aet  aside 
the  Judgmoit  rendered  on  December  13, 191S. 

[1]  The  motion  to  set  aside  the  Judgment  Is 
made  under  section  600,  Revised  Statutes 
1913.  It  may  be  extremely  doubtful  If  tiie 
provisions  of  that  section  have  any  apiril- 
cation  to  cases  other  than  those  In  which  a 
Judgment  has  been  taken  by  default.  Here 
there  was  no  default,  the  appellee  slnq)ly  taU- 
Ing  and  neglecting  to  attend  the  trial  and 
present  his  defense..  This  neglect  he  seeks  to 
excuse.  It  is  not  necessary,  however,  In  this 
case  to  detffimlne  the  suggested  questions  of 
practice  as  to  whether  the  motion  to  set  aside 
the  Judgment  under  the  circumstances  here 
must  be  made  within  the  time  limited  by  sec- 
tion 590  of  the  Code  or  may  be  made  wltUa 
the  time  presented  by  Becti<Hi  600  of  the  Code. 
Neltiier  is  it  necessary  to  go  into  tiie  partlcu- 
lara  which  the  appellant  pressed  iqion  the 
attrition  of  the  court  to, excuse  his  neglect 
In  not  attending  at  the  trial.  Comddering 
that  it  is  not  Improper  for  a  party,  when  his 
cause  is  at  Issue,  to  press  for  as  early  a 
trial  as  the  circumstances  of  the  case  win 
[>ermlt,  but  su^  action  ix^Lag  highly  proper 
and  beneficial  and  to  be  reasonably  encour- 
aged, and  that  for  a  period  of  six  months 
the  trial  of  the  cause  was  repeatedly  set  and 
reset  and  postpooements  had  to  suit  the  con- 
venience of  appellant,  and  the  trial  was  not 
had  until  the  very  last  day  of  the  redemption 
period,  it  does  not  appear  that  appellee  was 
at  all  unreasonable  in  insistit^  upon  the  trial 
of  his  case  tinder  such  circumstances,  and 
we  do  not  feel  that  there  is  anything  In  this 
record  which  Would  Justify  this  court  in  over^ 
riding  the  discretion  ezerd&ed  by  the  supe- 
rior court  as  of  a  clear  case  of  abuse  of  that 
discretion. 

In  the  case  of  Copper  King  of  Arizona 
Johnson,  9  Atlx.  71^  76  Pac.  085^  the  court 
said: 

"GircnmBbmees  often  surround  the  setting 
and  trial  of  a  case,  pn^erly  cognizable  by  the 
trial  Judge,  which  may  not  always  appear  in 
the  record,  and  which  masr  properly  have  an 
influence  ui  the  det«rmlnatio&  of  a  motion  of 
this  character.  Hie  appellate  court  riioold 
therefore,  in  its  review  tx  wxh  action,  reco^ 
nize  that  sadt  matters  must  rest  largely  in  the 
sound  discretion  of  the  trial  court,  and  upon 
sudi  review  Bhonld  not  disturb  sndi  action  and 
the  exercise  of  such  discretion  unless  it  dearly 
appears  that  snch  dlscretimi  has  been  abased." 

The  rule  was  again  cl^rly  stated  by  tbla 
court  in  the  case  of  Beebe  v.  Farish,  14  Aria. 
231,  127  Pac.  715,  as  follows: 

"The  question  as  to  whether  the  Judgment 
should  be  vacated  and  set  aside  was  one  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  his  familiarity  T^ith  the  record  and 
the  facts  in  connection  with  the  long  delay  in 
hrin^g  the  case  to  trial,  and  the  different 
continuances,  no  doubt,  entered  into  his  con- 
sideration of  the  motion  to  vacate,  and  we  do 
not  feel  that  we  should  hold  his  action  was  an 
abuse  of  discretion.  'A  motion  to  vacate  or  set 
aside  a  judgment  is  addressed  to  the  sound  lesal 
discreticHi  of  the  trial  court  on  the  particular 
tacts  of  the  case,  and  oonseQuently  wul  not  be 
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disturbed  on  appeal  nnten  It  ii  plain  tbmt  Iti 
discretioD  has  been  abiue4.'  23  Cjc  806; 
Copper  King  ot  AriaoDa  v.  Johnson,  9  Axiz.  67, 
76  Pac.  BM." 

[2,  S]  Appellant  claims  that  the  Judsnient 
oajfiit  to  be  reversed  because  he  had  do  notice 
of  any  motion  or  application  for  a  modiflca- 
tlon.  The  court  ought  not  to  have  amended 
the  Judgment  without  notice.  Using  the  lan- 
guage of  Mr.  Freeman  In  hia  work  on  Jods- 
ment8  (3d  Ed.)  {72: 

"That  impartiality  which  ought  to -distinguish 
the  proceedings  of  all  judicial  tribunals  requires 
that  no  matter  be  considered  hj  any  court  with* 
oDt  giving  both  parties  a  full  and  fair  oppw- 
tonity  to  be  heard.  In  regard  to  the  amend- 
ment of  judgments,  the  authorities  full;  sus- 
tain, the  view  that  the  courts  will  not  act  upon 
an  ex  parte  application." 

Our  Code  fully  Indicates  that  sndi  action 
should  be  predicated  upon  notice  and  an  op- 
portunity to  be  heard.  It  therefore  ought  to 
be  the  rule  of  every  court  cautiously  observ- 
ed not  to  fict  In  these  matters  wtthoot  no- 
tice either  In  the  form  of  an  order  to  show 
cause  when  done  of  the  court's  own  motion, 
or,  when  asked  for  by  a  party,  upon  notice 
with  a  proper  showing.  Conceding  that  the 
amendment  here  should  not  be  made  in  an 
ex  parte  appllcatloD,  as  observed  in  the  case 
of  Schmidt  V.  Gllaon,  14  Wis.  558:  . 

"But  we  cannot  assume  that  the  opposite 
party  had  no  notiee  of  It  Certainly  If  such  a 
notice  ,  had  been  given  it  would  not  become  a 
part  of  the  record.  "Hie  record  is  silent  upon 
this  point,  and  the  presumpticHi  is  that  the  cir- 
cuit court,  in  ordering  the  judgment  to  be 
amtmded,  proceeded  according  to  law.  It  in 
fact  no  notice  was  given,  the  party  si^leved 
■hould  have  taken  steps  to  set  the  amended  judg- 
ment  aside  for  that  reason,  and  then  appealed 
from  the  order  denying  his  application.  He 
could  then  have  shown  by  afBdavit  that  he  had 
no  nottee  ol  the  amenteent.  But  as  the  case 
now  stands  it  is  very  obrioas  that  we  cannot 
assume  that  the  proper  notice  of  the  amend- 
ment was  not  given." 

r4,  S]  Appelant  took  no  steps  to  have  the 
amended  Judgment  set  aside.  In  the  absence 
of  such  a  motlcHi  and  an  appeal  from  the  or- 
der doiylng  the  api^catlon,  the  want  of  no- 
tice cannot  be  urged  to  defeat  the  modlfl- 
catitfn.   In  other  words,  want  of  notice  can- 
not be  raised  on  an  appeal  from  the  modified 
JudgnEient  only.   It  la  made  to  appear  that 
the  motl<m  of  appellant  to  set  aside  the  judg- 
ment as  flrat  rendered  on  December  13,  1915, 
was  submitted  on  the  briefs  of  the  respective 
parties,  and  In  the  brief  of  app^lee  served  on 
appellant  the  application  for  the  modification 
was  made.   Aside  from  these  guestionB  of 
practice,  w»  are  not  Juatlfled  In  rever^Uig  the 
Judgment  sgalDst  the  admonUlon  of  tlK  Gon- 
stitutloB  that  no  cause  shall  be  rerMsed  for 
technical  trtoT  in  jdeading  or  proceedings 
wlien  upon  the  whole  case  substantial  jus- 
tice has  btea  iooe.   If  it  SKteors  that  the 
anaendnent  was  made  according  to  the  tmth 
and  Jnatloe  of  the  case,  and  appellant  is  In 
no  wise  prejudiced  thereby,  tSum  snbstantial 
Jtastlae  bas  beoi  done.  Of  ooorse,  the  amend- 
ioesalt  voold  not  be  allowed  to  InjuHoiiaiT  af- 


fect tibe  of  Innocent  third  parties 

whose  rights  may  have  attached  before  the 
amendment  was  ntade^  but  no  ssch  question 
is  pnaaaxt 

Aroellant,  however,  dalma  that  the  first 
judgmut  was  exm  because  there  was  no  al- 
legetlon  in  the  eomidalnt  of  any  epedfle  frac- 
tional Interest  of  Hmiy  Levy  In  the  property 
In  qnestbm  and  no  evidence  ttiereof,  and  that 
the  allegalKttui  in  Vbt  etwaplatait  as  to  laie  de- 
acrlptlMi  of  the  mortgM^a  interest  are  so 
indefinite  and  nncotaln  as  not  to  support 
the  amended  Judgment.  Ai4)eUee*s  allegation 
that  he  was  Informed  that  tlie  Interest  of 
Henry  Levy  consisted  of  ''Visit  of  aald 
property  may  be  treated  as  surplusage.  The 
mortgage  executed  by  Henry  Levy  purport- 
ed to  create  a  lien  upon  the  property  to  the 
extent  of  all  the  right,  Utie,  Interest,  dalm, 
and  demand,  whether  in  possession  or  ex- 
pectancy of  the  mortgagor.  In  the  property. 

[t]  In  an  action  to  recover  land,  the  de- 
scription of  the  particular  Interest  sought  to 
be  recovered  must  necessarily  be  definite  and 
certain  and  the  rule  somewhat  strict,  but 
this  is  an  action  to  foreclose  a  mortgage  lira 
to  secure  the  payment  of  an  Indebtedness  of 
$850  ani^  whether  the  mortgagor  has  a  great- 
er or  lesser  Interest,  or  any  mortgageable  In- 
terest at  all,  is  a  hazard  of  the  mortgagee. 
We  know  of  no  authority  holding  that  one 
may  not  mortgage  his  interest  in  property 
unless  he  sets  forth  specifically  the  nature 
and  extent  of  that  interest,  or  that  a  Judg- 
ment foreclosing  a  mortgage  under  such  a 
general  description  Is  void.  It  may  be  possi- 
ble that  a  complaint  in  foreclosure  could  be 
so  framed  as  to  warrant  the  court  In  proceed- 
ing to  adjudicate  the  nature  and  extent  of 
such  interest,  but  that  It  Is  not  done  does  not 
render  the  judgment  void.  The  nature  and 
extent  of  the  interest  may  become  a  very  in- 
teresting question  to  the  purchaser  at  the 
sale,  but  we  do  not  perceive  It  to  be  so  per- 
tinent to  the  question  whether  appellee  is  en- 
titled to  a  Judgment  of  foredosure  as  to  de- 
feat the  action  unless  the  nature  and  extent 
of  the  mortgagor's  interest  Is  determined. 
The  purchaser  at  the  sale  may  meet  with  ob- 
atacUa  sliould  he  try  to  recover  or  be  put  in- 
to the  poaaeaalon  of  the  alleged  interest  morl> 
gaged,  but  we  cannot  ji^noaiioe  the  Judgment 
a  nullity  for  the  reason  that  audi  Interest  Is 
not  drtermined  and  described  with  precision. 
In  orermllng  Crosby  v.  Z>owd,  61  CaL  5S7, 
in  an  action  to  QuieC  tlUe,  and  iveaklng  of 
the  description  In  a  mwtgage,  Judgment  of 
foreclosure,  and  sheniTs  deed,  it  is  observed 
In  De  Sepnlveda  v.  Baug^,  74  CbL  ,488,  16 
Pac.  223,  5  Am.  St  Rep.  455.  as  fc^ows: 

"It  simply  does  not  come  up  to  some  ideal 
standard  laid  down  by  the  courts  as  more  con- 
venient for  them  and  their  officers.  The  tme 
rule  would  seem  to  be  that  the  judgment  is  not 
void.  That  the  purchaser  must,  however,  rely 
ui>on  the  description,  and  if  it  be  found  so  de- 
fective when  tested  by  mles  of  evidence  ordl- 
nuily  applied  to  the  abject  t^at  nothing  can 
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he  foand,  he  wlU  fail;  otherwise  be  shoold  »■ 
cover." 

Finding  no  rerersible  error  la  tbe  record, 
the  Judgment  and  order  must  be  affirmed. 

It  Is  so  ordered. 

BOSS,  J.,  concars. 

CUNNINGHAM,  J.  (concurring  specially). 
Tbe  appellee  commenced  this  actiw  to  fore- 
close a  mortgage  made  by  Henry  Lery,  dated 
June  10,  1912.  Tbe  appellant,  Ives,  is  made 
a  party  defendant  to  the  action  because  be 
Is  alleged  to — • 

"have  some  interest  or  lien  upon  the  said  de- 
scribed property,  but  that  such  interest  or  lien, 
whfttev^  it  may  be,  if  any,  is  subsequent  and 
subordinate  to  the  lien  of  the  plaintiff  as  against 
tbe  interest  of  the  defendant  Henry  Levy  of,  in, 
and  to  the  above-described  property." 

The  defendant  Ives,  answering  tbe  com- 
plaint, says: 

"This  defendant  admits  that  be  claims  to  have 
an  interest  upon  the  property  described  in  the 
said  alleged  mortgage,  denies  that  sndi  Interest 
or  lien  is  subsequent  or  subordinate  to  the  al- 
leged lien  of  the  plaintiff,  and  alleges  that  this 
defendant  is  the  owner  of  a  mortgage  upon  the 
said  premises  to  secure  a  note  for  the  sum  of 
$30,000,  and  that  said  mortgage  is  prior  to  tbe 
alleged  lien  of  the  plaintiff,  and  that  tbe  said 
note  and  mortgage  Lave  been  sued  upon,  and 
that  a  judgment  has  been  entered  by  this  court 
in  favor  of  the  plaintiff,  decreeing  a  sale  of  the 
premises  to  secure  the  payment  of  tbe  said 
judgment,  and  tbat  said  Jud^ent  and  the  mort- 
gage upon  which  the  same  was  entered  are  in 
all  respects  prior  to  the  alleged  claim  of  the 
plaintiff." 

This  pleading  was  duly  verified  and  filed 
on  March  15,  1915,  and  remained,  uncontro- 
verted,  so  on  file  In  the  cause  on  December 
13, 1913,  when  the  cause  was  finally  tried. 

The  defendant  assumed  by  his  answer  the 
position  of  a  prior  mortgagee  or  party  having 
a  prior  Hen,  setting  forth  the  nature  of  bis 
said  claim,  and  the  plaintiff  has  not  dis- 
puted the  validity  of  the  alleged  prior  In- 
cumbrance. In  mortgage  foreclosure  the 
presence  of  a  prior  mortgagee  or  party  hav- 
ing a  prior  Hen  may  be  dispensed  with  when 
tbe  validity  of  the  prior  Incumbrance  is  not 
disputed.  Hagan  v.  Walker,  14  How.  29, 
14  L.  Ed.  312. 

The  only  purpose  of  tbe  defendant  Ives  In 
the  case  was  to  litigate  and  determine  all 
of  bis  supposed  claims  subsequent  and  sub- 
ordinate to  the  plaintiff's  asserted  mortgage 
Hen.  The  plaintiff's  purpose  in  making  de- 
fendant Ives  a  party  was  not  for  the  pur- 
pose of  determining  Ives'  prior  and  superior 
claims  to  the  end  that  plaintUf  could  redeem 
the  property  from  such  claims.  When  the 
defendant  set  forth  his  claims  and  alleged 
under  oath  that  such  claims  were  prior  and 
superior  to  plaintiff's  alleged  claim,  and  the 
plaintiff  did  not  dispute  tbe  validity  of  the 
claim  set  forth  In  such  verified  pleading,  the 
court  was  fully  Justified  in  treating  the  de- 
fendant's answer  as  conclusive  both  of  tbe 
nature  of  Uie  aaaerted  claim  and  as  a  confes- 
sion that  he  made  do  claims  to  tbe  proper- 


ty subscQnent  and  sobordinata  to  tbe  as- 
serted mortgage  Hen  of  the  pWntlfl.  So 
considered.  Ives'  further  presence  in  tbe  cause 
became  unnecessary  to  the  foreclosure.  The 
court  would  have  been  folly  Jnstlfled  In  dis- 
pensing with  this  defendant  and  in  proceed- 
ing to  dispose  of  the  cause. 

The  situation  remained  unchanged  on  De- 
cember IS,  1915,  when  the  court  tried  the 
cause  In  the  absence  of  defendant  Ivea.  The 
plaintiff  offered  his  testimony  and  offered 
testimony  "tending  to  show  that  the  county 
records  of  mortgages  contain  the  record  of  a 
mortgage  In  which  Ives  appears  as  the  sole 
mortgagee ;  that  such  mortgage  describes  the 
premises  described  in  plaintiffs  mortgage: 
tbat  the  said  mortgage  of  defendant  Ives 
bears  a  date  of  execution  and  recording  sub- 
sequent in  point  of  time  to  plalntUTs  mort- 
gage. Such  being  the  effect  of  all  of  the  evi- 
dence relating  to  the  matters  affecting  this 
appellant's  claims,  the  court  rendered  Its 
Judgment  against  Henry  Levy,  and  ordered  a 
foreclosure  of  plalntilTs  mortgage  lien  as 
prior  to  defendant's  mortgage  Uen. 

At  a  subsequent  date  the  defendant  Ives 
moved  the  court  to  open  the  Judgment  as  a 
Judgment  by  default,  and  to  permit  the  de- 
fendant to  make  defense  thereto.  He  ac- 
companied his  motion  by  an  affidavit  of  mer- 
its, whereby  he  shows  tbat  his  claim  Is  found- 
ed upon  an  order  of  the  court  made  in  an 
estate  proceeding  duly  had,  whereby  the  court 
having  the  matter  legally  before  It  created 
defendant's  Uen  at  a  time  prior  to  the  making 
of  the  plaintiff's  mortgage;  thereby  again 
offering  to  set  forth  a  ri^t  prior  and  su- 
perior to  plaintiff's  alleged  right  The  conit 
denied  tbe  motion. 

A  prior  mortgagee  is  not  a  necessary  party 
in  a  suit  by  a  Junior  mor^gee  to  foreclose, 
and  In  Woodworth  v.  Blair,  112  U.  S.  8,  5 
Sup.  Ct  6,  28  L.  Ed.  615,  the  petittoa  of  the 
prior  mortgagee  to  intervene  was  held  prop- 
erly dismissed  without  prejudice.  In  all  es- 
sential respects  the  motion  of  the  prior 
mortgagee  to  be  let  into  the  case  for  the  pur- 
pose of  establishing  tbe  priority  of  his  mort- 
gage Is  tbe  same  in  principle  of  law,  with 
the  motion  to  Intervene.  The  court's  denial 
of  the  defendant's  motion  Is  in  effect  tbe 
dismissal  of  an  Intervener's  petition  be- 
cause in  this  case  the  purpose  in  opeoiog  tbe 
Judgment  to  the  defendant  Ivea  ia  to  peimlt 
him  to  establish  an  alleged  right  in  the  pra- 
ises superior  in  Its  nature  to  the  rights  of 
either  the  plalntUf  mortgagee  and  the  de- 
fendant mortgagor,  under  the  mortgage  the 
action  was  commenced  to  foreclose.  Whether 
such  matters  may  be  Introduced  in  an  action 
rests  in  the  sound  legal  discretion  of  the 
trial  court,  and  the  action  taken  will  not  be 
disturbed  <»i  appeal  unless  the  record  dear- 
ly discloses  that  such  discretion  has  been 
abused. 

If  tbe  trial  court  had  granted  the  motion, 
and  tbe  dtfendant  Ives  had  be&i  allowed 
to  assert  the  matters  set  forth  ki  his  affi- 
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darlt  of  merits,  uid  bad  established  the 
ftu!tB  there  alleged  to  exist,  the  result  wouM 
have  beat  to  change  plalntifTs  action 
a  statntorr  action  of  foreclosure  to  one  for 
redemption  tram  a  prior  mortgage  lien  and 
a  foreeloanra  of  saCh  lien  with  the  Junior 
mortgage  Hen.  Qearly  tbe  conrt  did  not 
abuse  Its  discretion  by  refusing  to  open  the 
judgment  for  tbe  purposes  urged  1^  tbe  do- 
fendant  Ives. 

Tbe  view  I  take  of  tbe  matter  la  therefore 
that  tbe  plaintlfl  declined  to  i<Aa  iaa«e  with 
tbe  dtfmdanf  s  off«  to  Ilt^te  the  question 
of  prlorttj  itf  defendant's  daims  over  plain' 
tUTa  mortgage,  and  tbe  court  treated  the 
matter  as  one  InvolTlng  claims  subsequent 
and  subordinate  to  plalntUTs  mortgage  and 
detezmiiied  the  ralldlty  of  audi  idass  of 
dalma  only.  As  a  consequence  I  cnicnr  in 
the  OTdw  affirming  tlie  judgment 


HOWARD  et  si.  t.  LtJKB  et  al..  Board  of  Sap'n 
of  Maricopa  Count;.    (No.  1518.) 

(Supreme  Cktort  of  Arlaooa.   April  IS,  1917.) 

1.  ScHoou  AHD  School  Distbiots  «a>97(4>- 
Bond  Election— V am ditt. 

While  Civ.  Code  1913.  pan.  2736,  2740,  res* 
elating  elections  for  bond  issues,  must  be  sub- 
stantially followed,  mere  irregularities  in  con- 
ducting tbe  election  or  In  the  notice,  returns,  or 
canvass  of  the  votes,  wlU  not  invalidate  an 
election. 

[Ed.  Note.— For  other  cases,  nee  Schools  and 
School  Districts,  Cent  Dig.  |  320.} 

2.  ffcHoou  AND  School  Dibtbicts  C»^(4) 
—CoNTEEtnifO  Bond  Election— Necesbart 
Pabtibs  Defendant  —  School  Bond  Elko- 

TION. 

In  an  action  contesting  the  validity  of  a 
school  bond  election  held  by  a  school  district, 
the  school  district,  beiDg  the  only  part;  vitally 
interested,  is  a  necessary  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  S  226.] 

8.  Schools  and  School  Districts  *=»97(4)— 
BoABD  OF  SuPEBvisoBS— Duties. 
Under.  Civ.  Code  1913,  par.  2740,  providing 
that  the  county  board  of  supervisors  shall  issue 
school  bonds,  if  it  appears  that  such  issue  was 
approved  at  an  election,  the  supervisors  have 
only  ministerial  duties  to  perform  and  are  not 
required  to  defend  suits  testing  tlie  legality  of 
school  bond  elections. 

[Ed.  Note.- For  other  cases,  see  Sebooli  and 
School  Districts,  Cant  Dig.  |  226.] 

4.  Parties  ^=>18,  29— Necessast— How  De- 
tebuihed. 

Ordinarily,  parties  interested  in  tbe  decision 
of  tbe  cause  must  be  before  the  court  on  one 
side  or  the  other. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cant. 
Dig.  li  18,  24,  26,  41,  47-49,  51.] 

5.  pABTixs  «=»75(2)— Defects— Waiver. 

A  defect  of  parties  may  be  waived  by  pro- 
oseding  to  trial  without  objection  unless  the 
omitted  party  is  intlispensable  to  a  conclusive 
determination  of  the  controversy. 

[Ed.  Note.— For  other  caws,  see  Parties,  Cent 

Dik.  S  115.] 


6.  Schools  and  School  Districts  ^»07(4>— 
Collateral  Attack— School  Bond  Sec- 
tion. 

The  validity  of  a  school  bond  election  held 
by  a  school  district  cannot  be  collaterally  at- 
tadced  in  an  action  to  enjoin  the  coanty  board 
of  supervisors  from  Issuing  bonds  pursuant  to 

such  election. 

[Ed,  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  220.] 

Appeal  from  Superior  Court,  Maricopa 
Ooant7;  R.  C  Stanford,  Judge. 

Actton  by  Franic  L.  Howard  and  otbem 
agalnat  Frank  Luke  and  others,  as  members 
of  the  Board  of  Snpetrlsors  of  Marteopa 
Ckmnty,  Aria.  Judgment  for  defwdants, 
and  plalnUflto  a[q;»eal.  Affirmed. 

0.  F.  Alnswortb  and  I.  J.  Llpsohn,  both  of 
Phcenlx,  for  appellants.  Clyde  M.  Candy,  Co. 
At^.,  of  Phoenix,  for  appellees. 


ROSS,  J.  This  action  was  Institnted  by 
the  plaUitlfFs-appellants  to  contest  a  school 
bond  election  held  In  school  district  No.  88, 
Maricopa  county,  Ariz.,  and  to  restrain  tbe 
members  of  tbe  county  board  of  supervlsora, 
who  are  the  defendants-appellees,  from  Issu- 
ing and  s^Ung  the  bonds  so  voted.  The 
plalntUEs*  right  to  prosecute  tbe  action  is 
based  upon  their  being  property  owners,  tax- 
payers, and  residents  of  said  school  district 
No.  38.  They  allege  that  tbe  defendants,  the 
members  of  the  board  of  supervisors  of  Mari- 
copa county,  have  been  furnished  by  the 
board  of  trustees  of  school  district  No.  88 
a  certified  copy  of  all  the  proceedings  bad 
In  the  matt«'  tk  said  election,  wbereln  it  was 
ma^e  to  appear  that  a  majority  of  the  votes 
cast  at  aoid  election  were  in  favor  of  Issuing 
such  bonds  and  that  said  board  of  super- 
visors, acting  thereon,  had  determined  and 
ordered  that  the  bonds  of  said  school  district 
lA  tbe  sum  of  915,000  should  be  Issued  and 
were  taking  the  legal  and  necessary  steps  for 
their  sale.  PlaintUFs  further  allege  that  the 
certified  copy  of  the  proceedings  presented  to 
the  board  of  supervisors  was  not  a  true  and 
correct  statement  of  all  of  the  proceedings; 
that  the  election  was  lrr^:nlar  and  Illegal, 
In  that  the  law  in  several  enumerated  re- 
spects was  not  observed.  In  the  view  that  we 
take  of  the  case  we  do  not  deem  it  necessary 
to  set  forth  here  the  various  grounds  upon 
which  the  electlw  is  asked  to  be  declared  in- 
effectual for  the  purpose  for  whl(^  it  was 
held.  The  court  issued  a  temporary  restrain- 
ing order,  as  prayed  for,  and  at  the  trial 
heard  evidence  upon  all  of  the  issues  tender- 
ed by  the  complaint  At  the  final  hearing  tbe 
temiwrary  liijuuctlon  was  dissolved  and  Judg- 
ment entered  in  favor  of  the  defendants. 
The  plalntUIs  appealed  from  said  Judgment 

[1]  Tbe  power  and  authority  of  boards  of 
trustees  of  school  districts  to  caU  elecUooa 
for  tbe  purpose  of  deciding  whether  bonds  in 
their  districts  shall  be  issued  and  sold  for 
the  purpose  of  raising  money  for  purchasing 


^=>For  other  cssea  see  tame  topio  and  KBT-HVUBER  In  all  K»y-Nasib*red  DlgesU  and  IndcxM 
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w  leadng  school  lota  or  far  building  Bdkool- 
bonseB,  and  ttie  noUce  to  be  given  and  Che 
manner  of  holding  such  elections,  are  pre- 
scribed in  sections  2736  to  2740,  IncInslTe, 
CItU  Code  191S.  That  stdiool  district  No.  88^ 
in  voting  bonds  to  build  schoolbouaes,  was 
ezendslng  the  authority  vested  in  It,  Is  with- 
out question.  It  Is  plainly  and  explicitly 
granted  this  power.  It  being  a  creature  of 
the  statute  and  its  powers  and  functions 
limited  and  prescribed  by  law,  we  think  it  is 
well  settled  that  in  voting  bonds  the  terms 
and  Teqnlittnents  of  the  statute  must  be  sDh* 
stantlally  fallowed.  That  does  not  mean, 
howwer,  that  mrae  Irr^ularltles  In  the  con- 
duct of  the  election  or  in  the  notice  or  in  the 
returns  or  canvass  of  the  votes  should  make  it 
void.  Dillon  on  Monldpal  Corpwatlons,  toL 
1,  i  374,  says: 

"It  is  a  canon  of  ejection  law  that  an  election 
is  not  to  be  set  aside  for  a  mere  informality  or 
irregularity  which  cannot  be  said  in  any  man- 
ner to  have  affected  the  result  of  the  election." 

To  the  same  effect  is  section  2202,  vol.  6, 
McQulUln  en  Municipal  Corptxntlons;  Terri- 
tory V.  Board  of  Snpervlsoni,  2  Aria.  248,  12 

Pac.  730. 

[2]  But  granting  that  Irregularities  may 
have  occurred,  or  that  there  was  fraud  or 
open  and  flagrant  vit^tlons  of  the  law  in 
the  conduct  of  the  election,  we  are  puzzled 
to  know  how  these  things  are  germane  as 
between  the  parties  to  this  suit.  These 
wrongs,  if  th^  exist,  were  committed  by  the 
sdiool  district  through  the  Judges  of  the  elec- 
tion, or  the  trustees  in  calling  and  notldng 
the  election  or  c<mvassing  the  returns  of 
the  election.  None  of  these  interested  par- 
ties is  before  the  court,  either  as  plaintiff  or 
defendant  School  district  No.  38  Is  the  only 
party  vitally  Interested  in  the  Issue  tendered 
—the  proposed  bonds  are  its  bonds.  From 
the  property  within  Its  boundaries  the  Inter- 
est and  principal  of  the  bonds  must  be  paid. 
Acting  within  the  limits  of  the  law,  it  may 
assume  such  obligations  and  If,  In  an  en- 
deavor to  purchase  lots  or  build  schoolhous- 
es,  it  Is  charged  with  Illegal  or  fraudulent 
conduct,  it  certainly  has  the  right  to  be  heard 
In  a  court  of  proper  jurisdiction  on  that 
question.  The  statute  (sectltm  2719,  Civil 
Code)  provides  that  a  regularly  organized 
school  district  shall  be  known  by  designated 
number,  and  in  that  name  It  may  sue  and  be 
sned  and  hold  and  convey  property  for  the 
use  and  benefit  of  the  district.  It  is  a  quasi 
municipal  corporation,  organized  for  the  pur- 
pose of  local  self-government  and  home  rule 
In  matters  pertaining  to  the  training  and 
educatira  ot  its  youth.  It  certainly  would  be 
an  anomaly  tn  law  If  a  sdiool  bond  election 
held  by  a  school  district  should  be  declared 
null  and  void  in  a  court  proceeding  wherein 
the  district  was  not  made  a  party. 

[t]  The  board  of  supervisors,  under  the 
law,  l^ftve  only  a  ministerial  duty  to  per- 
form. Paragraph  2740,  Civil  Code.  Th^are 
not  interested  Individually  and  but  indifler- 


entiy  in  their  official  capacity.  The  law 
does  not  place  upon  them  the  obllgatlcm  of 
investigating  an  election  and  determining 
whethCT  the  law  has  been  followed  or  not. 
They  are  required,  when  "all  the  proceed* 
Ings  had  in  the  premises"  make  it  appear 
tliat  a  majority  of  the  votes  cast  at  said  Sec- 
tion were  in  favor  of  Issuing  bonds,  to  Issue 
the  bonds.  Ndthw  their  Interest  nor  their 
oflSdal  duty  would  compel  them  to  make  an- 
swer in  a  proceeding  of  this  kind.  Th^ 
mi^t  refuse  to  defend  or,  if  imposed,  con- 
fess Judgment — this  without  regard  to  the 
legality  of  the  election.  They  are  the  agent* 
of  the  sdiool  district  in  a  very  limited  sense. 
They  may  Issue  the  bonds,  advertise  and  sell 
tbem,  but  they  are  not  required  to  defend 
suits  to  test  the  1^11^  of  the  election  au- 
thorizing th^r  Issuance.  In  defending  a 
suit  of  this  kind  they  are  mere  volunteers  tn 
so  far  as  the  interest  of  the  school  district 
Is  concerned.  Atchison,  T.  &  S.  F.  R.  Got, 
V.  WUhehn,  S3  Kan.  206,  6  Pac.  273. 

[4]  It  is  not  always  an  easy  matter  to 
determine  who  are  proper  parties,  but  if  a 
party  be  Indispensable  It  would  seem  a  state- 
ment of  the  case  would  plainly  show  It  The 
rule  is  that: 

"The  parties  Interested  in  the  decinion  of  the 
cause  must  be  before  the  court  on  one  side  or 
the  other."  State  ex  rel.  v.  Sanderson,  54  Mo. 
203. 

[6]  A  defect  of  parties,  however,  may  be 
waived  by  proceeding  to  trial  without  objeo 
tl<m,  unless  the  party  omitted  Is  Indispensa- 
ble to  a  final  and  conclusive  determination  of 
the  question  In  controversy.  Tbe  rule  In  that 
regard  is  well  stated  in  Conway  v.  Sexton. 
243  lU.  69,  90  N.  E.  203,  wherein  It  Is  said: 

*4n  discassine  the  method  of  raising  the  Ques- 
tion of  tbe  lack  of  parties  In  chancery  proceed- 
inca  in  Prentice  v.  Kimball,  19  111.  320,  323.  this 
court  said:  *It  is  the  usual  and  better  practice, 
where  the  want  of  proper  parties  is  apparent  on 
the  tece  of  the  bill,  to  take  advantage  of  it  by- 
demurrer  or  motion  to  dismiss,  or.  If  not  patent, 
by  plea  or  answer.  Where  the  parties  omitted 
are  mere  formal  parties  and  not  indispensable  to 
a  decision  of  the  case  apon  its  merits,  it  will  be 
too  late  to  make  the  (dtjectlra  at  tbe  hearing; 
but  where  the  rights  of  the  parties  not  before 
the  court  are  intimately  connected  with  tiie  mat- 
ter in  dispute,  so  that  a  final  decree  cannot  be 
made  without  materially  affecting  their  inter- 
ests, *  *  •  tbe  objection  may  be  tMkai  at  th« 
bearing,  or  on  appeal,  or  on  ertoT.  Courts  will, 
ex  officio,  take  notice  of  such  omission  and  rule 
accordingly.'  The  following,  among  other  au- 
thorities, sustain  the  rule  laid  down  in  the  de- 
cision just  quoted:  Spear  v.  Campbell,  4  Scam, 
ail.)  424;  Farmers'  Nat  Bank  y.  Sperling,  113 
ni  273;  Howell  v.  Foster,  122  111.  276,  13  N. 
P).  527;  Gerard  v.  Bates.  124  HI.  150,  18  N, 
E.  253,  7  Am.  St  Bep.  350:  Johnson  t.  Huber, 
134  lU.  511,  25  N.  E.  790;  Bradley  v.  Oil- 
bert  155  111.  154.  39  N.  E.  593:  Chandler  t. 
Ward.  188  III.  322.  58  N.  E.  919;  Dube  v. 
Egli.  167  111.  514,  47  N.  B.  766;  Abernatble  t. 
Rich,  228  111.  412,  82  N.  E.  308."  Bittimrer  v. 
Bell,  65  2nd.  445;  Bradley  t.  Gilbert,  !»  111. 
1S4,  39  N.  E.  693;  aectitm  97t^  Spcjllng  on  In- 
junctions. 

[6]  There  Is  another  Insuperable  dlfflcoltT* 
in  the  plaintiffs'  case  when  they  undertake 
to  lUtack  tbe  regularity  and  logalitar  of  the 
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•dMMfl  bond  eleeUon  without  making  BChool 
cHsfcilet  Mch  88  a  party  to  tbe  salt  If  tlie 
•duMA  elecdon  Iwre  challenged  as  iUogal  la 
to  be  set  aiide.  It  must  be  by  some  direct 
lurooeeding.  Ite  lecality  or  regulartty  cannot 
be  impugned  or  questioned  ct^tenOly*  Its 
record  of  the  election  and  the  proceedlnga  In 
connection  therewith  epeek  Terlty  in  aU  pro- 
ceedlngB,  exo^  it  be  tme  brontfit  dlreetly 
to  determine  the  qnestton  <A  its  TaHdity  or 
conwetnesSL  In  Smallwood  t.  Newbem,  90 
N.  a  86,  the  situation  was  In  many  reapects 
analtvons  to  the  present  one,  and  the  court 
there  eaid: 

"The  proper  aathoritiea  having  ascertained 
that  a  majority  of  the  qualified  voters  voted 
'for  Bchools/  their  finding  and  decision  Id  that 
nspect,  for  tiia  purposes  of  this  action,  la  final 
and  conclosive.  Thdr  dedsion  cannot  be  as- 
sailed collaterally.  If  it  could  be  done  in  this 
case,  it  could  be  done  la  another,  and  in  every 
case,  and  indefinitely.  It  would  lead  to  gross  ab- 
sordi^  and  endless  confadcm. 

"The  Legislature  ccmfkled  to  the  mayor  and 
council  the  important  duty  of  submitting  the 
proposition  mentioned  to  the  voters  of  the  city 
of  Newbem,  and.  when  tbey  disdiarged  that 
duty,  tbeir  action  in  that  roepeet  waa  conduslTe 
upon  everybody  aa  to  the  result  of  the  vote,  so 
long  aa  it  shall  stand  unreversed  by  a  proper 
judgment  or  decree  in  an  action  brought  tor  the 

Surpose.    Simpson  v.  Commissioners.  84  N.  O. 
SS:  Monncnt  t.  Cliarlotte,  85  N.  C.  387 ;  Gain 
T.  Oommissioners,  86  N.  C.  8;  Block  v.  Commia- 
■ioners  [of  Bourbon  County],  99  U.  S.  dS«  [25 
Ed.  481]." 

See.  alaoj  Bynum  v.  Commissltmers,  lOl  N. 
G.  412.  8  S.  B.  136. 

The  predecessor  of  this  court,  In  Pboentz 
"Water  Co.  t.  Goromoi  Council,  0  Ariz.  430, 
84  Pac.  1095,  In  an  action  brought  to  restrain 
the  dty  of  Phoenix  from  Issuing  bonds  for 
the  purpose  of  constructing  a  system  of  wa- 
terworks In  the  dty  of  Phcenlx,  wherein 
fraud  and  error  In  the  election  voting  the 
btmds  waa  alleged,  stated  the  rule  as  follows: 

"Moreover,  the  election  having  been  held  in 
compliance  with  the  law,  and  the  return  thereof, 
lawf ol  on  ita  face,  showing  that  those  snppOTt 
ing  the  issue  of  the  bonds  had  prevailed  by  the 
lawful  majority,  this  return  cannot  collaterally 
be  attacked  for  errors  or  frauds  alleged  to  have 
occurred  in  the  conduct  of  the  election  or  in  the 
registration  preceding  it.  Carroll  Coon^  v. 
Smith,  111  U.  S.  SSJ.  565,  4  Sup.  Ot  639^ 
L.  Ed.  517:  Hamilton  v.  CarroU,  82  Md.  826. 
S3  Atl.  648." 

Whether  ttie  rule  announced  was  applica- 
ble to  the  fiicts  cit  that  case  or  not,  we  hare 
no  doubt  that  It  la  applicable  to  the  facta 
of  this  case. 

We  see  no  reason  why  ttie  rule  announced 
in  local  option  cesea  abould  not  be  applied 
In  thla  case.  Joyce  aa  Inttolcatlhg  Uquora, 
I  417.  aaya: 

"Where  the  result  has  been  ascertained  and 
dedared  by  t^e  proper  officers  or  tribunal,  it  is 
conclusive  until  reversed  by  some  superior  tribu- 
nal and  cannot  be  attacked  collaterally." 

In  State  v.  Emery,  98  N.  0.  768,  8  S.  B. 
810,  It  Is  said: 

"The  result  of  the  Section,  as  decided  and 
proclaimed.  Is  conclusive  in  any  collateral  pro- 
ceeding. It  is  to  be  taken,  prima  fad&  mat 
swy  necessary  requidte  has  been  ct^Ued  with. 


AH  facts  necessary  to  the  validity  of  the  elec- 
tion must  be  ascertained  and  determined,  and, 
when  prodaimed,  most  be  final  and  condusiTe, 
unless  impeached  or  attad^ed  in  some  direct  pro- 
ceedfaw." 

Our  school  bond  election  law  In  all  materi- 
al ways  is  like  that  of  California.  The  simi- 
larity su^sts  the  probability  that  ours  Is  a 
copy  of  the  California  law  (sections  1880- 
1884,  California  PoUtlcal  Code)  with  such 
slight  changes  as  to  meet  tbe  different  condi- 
tions existing  in  this  state.  There,  as  here, 
the  electloif  is  called  by  tbe  board  of  trus- 
tees of  the  school  district  and  is  held  nndor 
their  general  superintendence.  The  proceed- 
ings of  the  election  are  certified  by  the  school 
board  to  the  board  of  supervisors,  and,  when 
it  aniears  therefrom  that  the  requisite  num- 
ber of  Totee  were  cast  In  favor  of  issuing 
bonds,  it  Is  made  the  duty  of  the  board  of 
supervisors  to  Issue,  advertise,  and  sell  the 
bonds. 

We  find  but  one  case  reported  in  California 
where  the  exact  question  we  have  before  us 
waa  involved.  People  ex  reL  Hart,  Attorney 
General,  v.  Carutbers  School  District,  102 
Cal.  184,  86  Pac.  806.  The  court  states  the 
case  before  It  in  this  language: 

"Tbe  validity  of  en  election  held  in  Oarutheri 
school  district  Is  here  assailed,  and  a  determina- 
tion of  tiie  regularity  of  tbe  proceedings  under 
whidi  such  election  was  hdd  Is  determinative  of 
the  case." 

It  will  be  noted  that  this  action  was 
brought  directly  against  the  sdiool  district 

We  are  not  unmindful  of  fhe  fact  that  in 
Hicks  T.  Erlgbaum,  13  Arls.  287,  106  Paa 
482.  the  court  todc  jurlsdldion  of  a  ease  and 
dedded  It  Involrlng  the  raUdity  of  a  sdHMl 
bond  election  in  school  district  No.  2  at  Co- 
chise county  without  the  district  bdng  made 
a  party  to  the  litigation.  No  mention  of  the 
questions  we  hSTa  discussed  Is  made  in  that 
case,  and  we  have  no  doubt  that  the  atten- 
tion of  Oie  court  was  not  called  to  them  uUi 
that  they  were  not  considOTed.  We  think  it 
would  be  a  dangerous  precedent  fraught  with 
many  erils.  seen  and  unseen,  to  pvmlt  tbe 
rl^ts  of  a  sdiool  district  to  be  adjudicated 
and  determined  without  its  being  a  party  to 
tile  suit  and  also  to  allow  ctdlateral  attadcs 
npm  its  records  and  proceedings  In  the  mat- 
ter of  sdiofd  bond  electlona  to  be  made  in 
its  absence  from  the  record. 

The  Judgment  of  tJie  loww  oonrt  Is  af- 
flnned. 

FBANBXIN,  a  J.,  ctmcnra. 

ODNNINOHAH,  j,  (cmeanlng  qndaUy). 
I  do  not  understand  that  the  purpose  of  tills 
action  is  to  contest  a  sdUKd  bond  election 
held  in  school  district  Na  88  of  librlcopa 
oonnty.  Vj  understanding  of  tiie  matter,  de- 
rived from  the  pleadings,  especially  from  the 
relief  demanded.  Is  that  tUs  is  an  equitable 
action  by  whidi  the  xdalntlfC  taxpayer.  In 
bdialf  of  hlfflselt  and  all  otiier  taz^ym  of 
the  said  acho<A  district  atanUarly  situated.  Is 
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seeking  to  restrain,  by  inJnnctloD,  the  board 
of  snipervlsora  of  Maricopa  county  from  Issu- 
ing and  selling  said  school  district  bonds 
in  pursuance  to  a  certlGcate  of  the  board  o£ 
trustees  of  said  school  district  purporting  to 
confer  the  power  on  such  board  of  super- 
visors to  Issue  and  sell  such  bonds  as  pro- 
vided by  paragraph  2740,  Civil  Code  of  Ari- 
zona 1913. 

Said  statute  provides  that: 

After  an  electidn  has  been  duly  held  in  the 
school  district,  pursuant  to  call  09  due  notice, 
"on  the  seventh  day  after  said  election,  •  *  • 
the  retams  havlnr  been  made  to  the  boird  of 
trustees,  the  board  must  meet  and  canvass  said 
returns;,  if  it  appear  that  a  majority  of  the 
votes  cast  at  said  election  were  in  favor  of  is- 
suing such  bonds,  then  Uie  board  shall  cause 
an  entry  of  that  fact  to  be  made  upon  its  min- 
utes and  shall  certify  to  the  board  of  super- 
visors of  the  county  all  the  proceedings  had  in 
the  premises,  and  thereupon  said  board  of  su- 
pervIsorB  shall  be  ahd  they  are  hereby  authoriz- 
ed and  directed  to  isso^  the  bonds  of  such  dis- 
trict, to  the  number  and  amount  provided  in 
such  proceedings,  payable  out  of  the  building 
fund  of  such  district,  naming  the  same,  and  the 
money  shall  be  raised  by  taxation  upon  the  tax- 
able property  in  said  district  for  the  redemption 
of  said  bonds  and  tiie  payment  of  the  interest 
thereon.   ♦  • 

Paragraph  2741: 

'The  board  of  supervisors  by  an  order  entered 
upon  Its  minutes,  shall  prescribe  the  form  of 
said  bonds,  and  of  the  interest  coupons  attached 
thereto,  and  must  fix  the  time  wh^  the  whole 
or  any  part  of  the  principal  of  said  bonds  shall 
be  payable,  which  shall  not  be  more  than  twenty 
years  from  the  date  tbereof." 

The  complaint  shows  that  an  election  was 
held  and  the  vote  canvassed  by  the  trustees 
at  the  time  and  place  provided,  and  that  the 
board  of  trustees  did  certify  to  the  board  of 
supervisors  of  the  county  that  which  the 
statute  requires  as  "all  the  proceedings  bad 
lu  the  premises" ;  but  deules  that  the  requi- 
site proceedings  were  really,  actually,  and 
substantially  had  In  the  premises,  of  which 
certlQcate  is  made.  Consequently,  the  board 
of  supervisors  are  not  authorized  and  di- 
rected to  Issue  the  bonds  of  such  district,  to 
the  number  and  amount  provided  In  the  cer- 
tiflcate  returned  for  the  reason  the  certificate 
is  false,  and  the  proceedings  had  la  the  prem- 
ises wvre  not  such  proceedings  as  are  legally 
sufficient  to  confer  the  authority  on  the  board 
of  supervisors  to  contract  tor  the  school  dis- 
trict and  thereby  fix  a  burden  on  the  taxpay- 
ers of  the  district. 

The  election  by  the  qualified  voters  of  the 
district  is  not  sufficient  to  create  a  liability, 
although  all  of  the  voters  assent  thereto. 
The  liability  Is  created  by  the  board  of  su- 
pervisors on  the  authority  of  the  school  dis- 
trict duly  conferred  by  substantially  follow- 
ing the  procedure  laid  down  by  the  statutes 
for  that  purpose;  The  contract  by  which  the 
obligation  of  the  district  arises  is  made  be- 
tween the  district,  by  the  board  of  super- 
visors legally  authorized  thereunto,  and  the 
purchaser  of  the  bonds.  No  agency  other 
than  the  board  of  supervisors  can  be  lawfully 
anttaorized  to  Issue  bonds  of  a  sdiool  district 


The  district  may  not  issue  bonds  wltbont 
first  invoking  such  agency.  The  board  M 
superrlsora  cannot  do  so  until  duly  author- 
ized. Its  authority  is  derived  from  "all  the 
proceedings  had  in  the  premises";  that 
the  proceedings  had  by  the  school  district 
prescribed  by  law.  The  certificate  of  such 
proceedings  had  Is  sufficient  upon  which  the 
board  of  supervisors  may  rely  as  evidence  of 
the  board's  power  to  issue  the  bonds.  The 
appellant  taxpayer  attacks  this  certificate  as 
false,  and  his  complaint  is  based  upon  the 
theory  that  the  statute  requires  tlie  pre- 
scribed things  to  be  actually  done  to  confer 
the  power  on  the  board  of  supervisors,  and 
that  the  certificate  to  the  effect  that  the  re- 
quired proceedings  were  had  Is  not  enough. 

A  court  of  equity  certainly  has  the  Juris- 
diction to  go  behind  a  false  certificate  and 
Inquire  into  the  proceedings  certified,  in  or- 
der to  determine  whether  the  board  of  super- 
visors had  the  power  to  issue  the  bonds  at 
the  district  and  thereby  fix  an  obligation  on 
the  taxpayers  of  the  district.  Of  course,  the 
absence  of  power  to  act  is  the  most  fotal  «t 
defects,  and,  If  a  court  of  equity  may  not 
Inquire  Into  the  source  of  the  power  of  an 
agency  about  to  act  in  such  pnMlc  matters, 
then  as  a  consequence  the  mere  certificate 
of  the  board  of  trustees  creates  the  bond 
liability  without  the  interposition  o€  the 
board  of  supervisors.  Clearly  this  action  was 
commenced  to  inquire  into  the  power  of  the 
board  of  supervisors  to  Issue  the  bonds  of  the 
school  district,  and  aijoln  the  board  of  super- 
visors from  doing  an  official  act  without  the 
authority  of  law.  If  the  act  Is  performed, 
that  is.  If  the  board  of  supervisors  are  not 
restrained  but  proceed  to  issue  the  bonds  of 
the  school  district,  having  no  power  to  do  so, 
Irreparable  injury  will  result  to  the  taxpay- 
ers of  the  district  Necessarily,  an  inquiry 
by  a  court  o£  equity  into  the  power  of  the 
board  of  supervisors  to  fix  a  bonded  liability 
upon  tlie  taxpayers  of  the  district  includes, 
as  an  Incidoit  to  such  Inquiry,  an  Investiga- 
tion into  the  school  district  bond  election, 
because.  In  \he  absence  of  such  election  re- 
sulting in  favor  of  the  issuance  of  .the  bonds, 
the  board  of  supervisors  would  have  abso- 
lutely no  power  to  issue  the  bonds,  notwith- 
standing  the  certificate  of  the  board  of  trus- 
tees to  the  contrary.  The  jurisdiction  of  a 
court  of  equity  is  invoked  in  this  action  to 
inquire  into  the  power  of  the  board  of  super- 
visors to  act  in  the  premises,  and  such  Juris- 
diction is  not  ousted  because  the  inquiry  in- 
voked requires  an  Investigation  Into  a  school 
district  bond  election.  Such  election  is  in 
effect  the  expression  by  the  qualified  electors 
of  their  Individual  desire  with  regard  to  the 
matter  of  assuming  the  bonded  obligation. 
T7ie  Inquiry  extends  only  to  the  question 
whether  a  majority  of  such  electors  have 
fairly  expressed  a  desire  to  assume  the  lia- 
bility. This  question  may  be  determined  In 
the  absence  of  the  school  district  as  an  en* 
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tity,  the  board  of  trustees  ab  t^cers  of  the 
school  district,  and  the  members  of  the  board 
of  trustees  as  Individuals.  The  election  offi- 
cers ceased  to  exist  when  their  duties  were 
performed.  Neither  the  school  district,  the 
board  of  trustees  of  the  district,  nor  the 
election  board,  have  any  future  act  In  con- 
templation ;  h&ace  a  restraining  order  di- 
rected against  them  would  be  fntUe,  and 
therefore  unnecessary.  Suf4i  parties  are 
therefore  not  necessary  parties  to  this  action. 
They  can  be  neither  caused  to  act,  nor  re- 
strained from  acting.  They  have  already 
acted,  and  the  time  for  action  by  them  has 
expired.  When  the  board  of  tmstees  com- 
pleted a  canvass  of  the  votes  cast  at  the 
election  and  returned  to  the  board  of  super- 
visors a  certlQcate  of  "all  the  proceedings 
had  in  the  premises,"  the  entire  matter  was 
thereby  placed  before  the  board  of  super- 
visors, and  under  the  law  no  agency  had  or 
has  any  right  to  do  anything  with  regard  to 
the  matter  of  issuins  bonds  other  than  the 
board  of  Bnper7iBor&  As  a  oonsequ^ice,  a 
court  of  equity,  on  a  pn^r  staowli^  of  the 
r^larity  of  the  certificate  returned  and  the 
actual  pfarformance  of  the  matters  and  things 
certlfled,  will  compel  the  board  of  supervisors 
to  prepare  the  bonds,  advertise  for  bids,  and 
issue  the  bonds  If  acc^»table  and  accepted 
bids  are  received  tlierefor.  On  the  other 
band,  if  the  acts  leading  op  to  the  certificate 
are  not  performed  in  a  manner  substantially 
as  required  by  the  school  district  bcmdlng 
statutes,  a  court  of  equity,  uptm  b^g  duly 
informed,  will  enjoin  the  board  of  super- 
visors acting  In  accordance  with  a  cer- 
tificate shown  to  be  a  false  certiQcate,  ior 
the  reason  the  acts  and  not  the  certificate 
confer  power  requisite  to  surtaln  a  school 
district  bond  Issue. 

I  therefore  dlisoit  from  the  holding  of  the 
malorltT  of  fids  court:  Fltst,  because  I  am 
clearly  of  the  optnl(m  this  is  not  In  any  Just 
sense  an  action  Instituted  for  the  purpose  of 
conteetlng  a  scbotd  district  bond  election; 
and,  second,  because  In  this  injunction  action 
neither  the  school  district  as  an  entity,  nor 
the  manbm  of  the  board  of  tmstees  of  the 
district,  are  necessary  parties.  In  fact,  I  am 
of  the  oidnlon  that  to  make  the  school  dis- 
trict and  trustees,  or  trustees,  parties  would 
be  improper,  and  dlsmlsslble  on  motion. 

On  the  m^ts,  the  record-  discloses  sub- 
stantial evidence  In  support  of  the  judgment 
Tlie  evidence  as  a  whole  tends  to  show  that 
all  of  the  proceedings  had  in  the  premises 
subetantially  conform  to  the  requirements  of 
the  statutes  in  such  matters ;  that  the  sever- 
al acts  certified  to  the  board  of  supervisors 
were  actually  performed  substantially  in  the 
manner,  at  the  time,  and  by  the  persons,  as 
required  by  law;  and  that  a  majority  of 
the  qualified  district  school  electors  of  the 
school  district  fairly  voted  In  favor  of  issuing 
the  bonds  of  the  district  to  the  amount  cer- 


tified. Consequently,  the  board  of  supervis- 
ors is  lawfully  empOTvered  to  issue  such 
district  school  bonds  and  bind  thereby  the 
taxable  property  within  the  district  to  re- 
deem the  6ume  according  to  the  terms  and 
conditions  of  their  sale. 

For  these  reasons  and  others,  I  am  of  the 
opinion  the  Judgment  ought  to  be  affirmed, 
and  foreclose  all  future  questions  of  the 
validity  of  the  bonds,  thereby  administering 
complete  Justice  in  the  premises. 


IiALLT  V.  CASH.    (No.  1520.) 
(Suimme  Court  of  Arisona.   April  18,  1917.) 

1.  WiTNBSaEa  «=3217— PSIVILEGBD  GOHinTKI- 
CATIONS— BrtEBT  Ot  PUVUAU!— CODKFSHD- 
ANT6. 

Even  if  evldsnce  brought  out  on  erosB-ezami- 

oation  of  a  d^endant  under  Civ.  Code  1918,  par. 
1680,  as  to  examlnatioa  of  adverse  party  was 
concerning  commuoicatioQs  privileged  as  to  him, 
such  privilege  could  not  extend  to  a  codefendant, 
and  audi  tcBtimony  would  be  permitted  to  stand 
as  asainst  sudi  codefendant. 

[Ed.  Note.— For  other  oases,  see  Wltaesses, 
Gent  Dig.  {  780.] 

2.  WlTHTOSES  e=»276— BXAMINATIOIf  OF  Ad- 
VIESE  PaBTT— StaTDTK.  ^ 

Oiv.  Code  1913,  par.  1680^  providing  for 
croe»<zandnatioD  u  an  adverse  party,  is  a 
modification  ot  the  eommtm-law  rules  of  evi- 
dence. 

[Sd.  Note.— For  other  cas«e,  see  Witnesses, 
Cent.  Dig.  U  970-978.] 

5.  WrmEssEs  4s9»27^S1uhination  of  Ad- 

VBBSE  PaBTT. 

Ad  adverse  interest  Is  the  test  of  the  right 
to  crosB-examioe  a  part;  to  a  salt  under  Civ. 
Code  1913,  par.  1680,  as  to  cross-examinatioti 
of  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  97&-97a] 

4.  Parties  «=»27  —  Who  hat  bs  Joined  — 
ToBT  Action. 
One  claiming  damages  in  tort  may  join  all  or 
any  number  of  the  tort-feasors  in  the  action  as 
defendants. 

[Ed.  Note.— For  other  cases,  see  Parties,  CenL 
Dig.  §  35.] 

0.  Dismissal  and  Nonsuit  «=>a6— Volunta- 
arr  as  to  One  ob  Mobe  CoDEFBifDANTB— 
ToBT  Actions. 
Actions  of  tort  being  in  tb^r  nature  joint 
and  several,  plaintifr  therein  may,  at  anjr  stage, 
eater  a  nolle  prosequi,  dismiss,  or  discoatiDue  as 
to  part  oi  the  defendanta  without  discharging 
the  rest 

[Bd.  Note.— Fm-  other  cases,  see  Disminal  and 
Nonsuit,  Cent  Dig.  ff  46,  48-69.] 

6.  Libel  and  Slakd&b  4s3ll2(l}— Evidence 

— SUFFICIEITCY. 

Evidence  held  not  to  iliiyw  defwdant's  .par- 
ticipatiOD  In  eitiier  tbe  QompoidtiMi  or  pubuca* 
tion  <rf  an  alleged  libelous  article. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  825-828,  830,  881,  841.] 

7.  Evidence  ®=>76  —  Examination  of  Ad- 
verse Pabtt— Evasive  Answebs. 

Where  plaintiff  endeavored  to  make  out  his 
case  from  cross-examination  of  a  defendant  un- 
der Civ.  Code  1913,  par.  1680,  such  defendant's 
conduct  upon  the  witness  stand  and  hie  studied 
evasion  in  answering  questions,  however  objec- 
tionable, and  although  it  might  w^  have  arous- 
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ed  tbe  TOspldon  of  the  jury  t&at  he  'was  not 
openly  and  frankly  telUng  toe  truth,  could  not 
be  Bubfltituted  for  positive  eridence  of  the  facte 
sought  to  be  proved. 

[Ed.  Note.— Fot  other  caeee^  see  HMdwce. 
Cent.  Dig.  I  96.1 

8.  SlONATUBES  i8=n  1    BT  HAIVb  OT  AirOTHEB. 

The  fact  Uiat  one's  name  ia  attadied  to  a 
paper  does  not  malte  it  his  act  and  deed,  unless 
he  put  it  there  himself,  or  caused  or  permitted 
it  to  be  pnt  there  by  another. 

[Ed.  Note.— For  other  caaes,  see  Signatures, 
Cent  Dig.  I  &} 

0.  Etidbnob  «s>182  —  DoouusnTABT  En- 

DEITCB  —  PbODUOTIOW  —  PbELIUINABT  BVI- 

dbnoe—Pboof  of  Bxxcotioit  of  Original. 
That  plaintifC  had  made  written  d«nand 
from  defendants  to  produce  the  original  of  an  al- 
leged libelous  artide  in  court  at  the  trial,  as 
provided  in  Civ.  Code  1913,  par.  1760,  did  not 
relieve  him  from  the  obligatloii  d  proving  Hutt 
there  was  an  otiginal. 

[Ed.  Note.— For  other  cwm,  see  Evidence, 
Cent.  Dig.  |i  601-604.] 

10.  EviDBNCB  «=>75  —  DootntBNTljnr  Bhn* 

DBNCB — PboDUCTION— COUPBl^UNQ  PBODHO- 

TioN— Effect  of  FAiLtTBi.  to  Fboduce. 
In  a  libel  suit,  it  not  havlag  been  shown 
that  defendant  composed  the  alleged  libelous 
artide  or  aigned  or  published  it,  or  that  he 
ever  wae  seen  in  possesaion  of  iL  do  unfavorable 
inferences  should  be  indolged  n-om  the  failure 
on  hia  part  to  produce  upon  notice. 

[Ed.  Note.— Fot  other  cases,  see  Evidence, 
Cent  Dig.  S  95.] 

11.  Libel  and  Sxahdeb  «=3>101(S)— Pubuoa- 
TioN  OF  Libel. 

Damages  to  character  being  the  basis  of 
civil  liability  for  libel,  plaintiff  must  show  that 
the  alleged  libelous  artide  has  been  seen  and 
read  by  some  other  person  than  himself;  Pen. 
Code  191S.  I  2'25,  [Mroviding  thatr  in  criminal 
libel  it  is  enouglx  that  accused  luiowinglv  part- 
ed with  the  immediate  custody  of  the  libei  under 
circumstances  which  might  expose  it  to  be  seen 
or  read  by  any  otber  person  than  himself,  not 
applying  to  ctvU  liability. 

[Ed.  Note.— For  otiter  case%  see  libel  and 
Slander,  Cent  Dig.  |  276.] 

Appeal  from  Superior  Ooort;  Grabam 
County;  A.  O.  McAllster,  Judge. 

Aetlon  by  3.  O.  CaA  against  J.  M.  Lall7 
and  another.  Plaintiff  entered  nonault  as  to 
the  other  defendant,  and  the  named,  defend- 
ant api>ealB  from  a  judgment  against  lilm. 
Reversed  and  remanded. 

L  Ia  Quiat,  of  Morencl,  and  W.  H.  Cham- 
bers, of  Safford,  for  appellant  B.  T.  Hort- 
on,  of  Clifton,  and  Stratton  ft  t^di,  ot 
Safford,  for  appellee. 

BOSS,  J.  The  appellee,  who  was  the  plain- 
tiff below,  instituted  an  action  for  damages 
against  the  appellant,  Lally,  and  David  E. 
Bronson,  charging  them  with  willfully  and 
maliciously  composing  and  publishing  a  cer- 
tain libel  of  and  concerning  plaintiff  by  part- 
ing therewith  and  permitting  the  same  to  be 
seen  and  read  by  C.  A.  Jackson  and  various 
other  persona.  A  verbatim  copy  of  the  al- 
leged libelous  article  is  set  forth  In  the  com- 
plaint That  It  Is  unprivileged  and  libelous 
per  se  Is  unquestioned.  The  defendants  an- 
swered the  complaint  by  general  denial.  The 


trial  was  beftntf  a  Jvry. .  Plaintlfl  examined 
defCodant  Bronaon  iqhkl  tlie  trial  u  U  un- 
der cros«-«camlnatlon  under  tiie  provisions 
of  paragraph  lOSO,  CMl  Code  1918.  During 
the  oouTve  of  the  oroaa«xamlnation  of  Bron- 
son, concerning  conversations  or  Intervtom 
that  he  had  had  with  the  county  attorney 
and  dcsmty  ooontf  attorney  of  Ozeenlee 
county  about  the  alleged  lib^oua  article,  the 
defendants  Intnposed  objectlnia  to  tin  tela- 
tion  at  said  eon  versa  tlons  or  Interviews  up- 
on the  ground  tiiat  ttasy  were  privileged  eom- 
mualeations.  Tills  objection  was  sustained 
by  the  trial  court,  whereupon  the  plaintiff 
entered  a  nonsuit  as  to  defetidant  Bronaon. 
The  trial  proceeded  as  against  defendant  IaI> 
ly  and  Bnmson'a  testinumr  was  pwmltted  to 
stand  and,  against  the  <rtijBCtlon  of  defead- 
ant  Lally,  was  coniddered  t^tbejury.  Plain- 
tiff bad  a  verdlot  and  jadgmeat  for  92,000; 

[1]  We  tidnk  tbs  objecdon  to  the 
leged  character  of  the  oommunlcation  be- 
tween the  county  attorney  uid  Bronaoa  was 
obviated  by  the  dismissal  of  the  action  aa 
against  Bnawm,  tor,  even  should  it  be  grant- 
ed Oiat  It  was  privileged  as  between  Bvonr 
s<m  and  the  county  attorney.  It  could  by  no 
means  vstuA  to  amiellant,  Lally. 

[2,  t]  The  statute  Cparagraph  1680^  OMi 
Code)  provides  for  tbe  cros»«auninatl(ai  of 
an  adverse  party.  Tbla  Is  a  modlflcatlon  of 
tbe  common-law  rules  of  evidence.  An  In- 
terested adverse  party  Is  always  an  unwlU- 
iug  and  antagtmistlc  witness.  The  effectiva 
way  of  dldtlng  tacts  bearing  vpon  tbe  quea- 
tton  Involved  Is  by  leading  questions.  That 
Bronson  was  an  Interested  and  adverse  par^ 
ty  Is  evidenced  by  his  answer,  as  also  by  his 
testimony  elicited  upon  his  cross-examina- 
tloa.  The  test  ot  tbe  right  to  cross-examine 
a  party  to  a  suit  under  the  statute  is  an  ad- 
verse Interest  Suter  v.  Page,  64  Minn. 
444,  67  N.  W.  67 ;  Moore  v.  May,  U7  Wia. 
192,  94  N.  W.  45.  The  danger  of  this  rule 
b^g  abused,  as  suggested  by  appellant,  by 
making  antagonistic  witnesses  nmuinal  par- 
ties for  the  sole  purpose  of  cross-examina- 
tion, is  more  apparent  than  reaL  It  Bui-ix 
case  should  arise  the  trial  court  can  and  will 
take  care  of  it  In  this  case  It  is  dear  that 
tbe  appellee  acted  in  entire  good  faith  in 
making  Bronson  a  defendant  and  also  In  his 
cross-examination. 

[4,  S]  One  claiming  damages  in  tort  may 
join  all  or  any  numbw  of  the  tort-feasors  in 
the  action  as  defendants.  It  was  not  essen- 
tial, of  course,  that  he  make  Bronson  a  de- 
fendant, nor,  having  made  him  a  defendant, 
was  it  Indispensable  that  he  retain  him  as 
one.   In  14  Oyc.  411,  it  Is  said: 

"Actions  of  tort  b^ng  in  th^r  nature  joint 
and  several,  plaintiff  in  sudi  an  action  may.  at 
any  stage  of  the  cause,  enter  a  nolle  proMqnt, 
dismiss,  or  discontinue  as  to  a  part  of  the  de- 
fendants without  discharging  tbe  rest" 

[I,  7]  It  is  contended  by  appelant  that  the 
court  committed  error  in  refusing  to  Instruct 
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tte  Jniy  to  ntum  s  TerOlct  In  Ui  tavor,  for 
the  reascm  fliat  there  Is  no  eonq>etent  erl- 
deDce  In  the  lecord  that  la  any  way  connects 
the  appellant  with  the  oomposltton  or  pnb- 
Ucatloo  of  the  alleged  Ubtiona  aitlde^  A 
dose  and  analytical  review  of  the  erldence 
tanpreeies  ns  with  tbe  troth  of  the  &vpel- 
laaf  8  contention.  Glrtng  the  evldenoe  all 
tibe  eaoBldanitlon  to  whldi  it  i«  entitled,  we 
think  It  ihlls  abort  of  sbowing  that  the  ap- 
pelant participated  either  In  Its  composl- 
tion  or  pttbllcatlan.  The  appellee^  eitb«> 
from  dioloe  <x  neoesaity,  dioae  to  make  ont 
his  case  with  the  testimony  of  defendant 
Bxonson.  D^oty  County  Attorney  Dare 
ling,  and  C.  A.  Jackson,  the  last  of  whom 
he  alleges  in  his  complaint  saw  and  read 
the  libelous  article.  Brcnson'a  testimony  In 
regard  to  the  alleged  libelous  article,  when 
carefully  read,  does  not  posttlvely,  either  di- 
rectly or  indirectly,  connect  appellant  there- 
with, either  as  publisher  or  oonqjwser.  His 
coadact  up<Hi  the  witness  stand  and  his  stud- 
led  evasion  in  answering  ^uestlcms  might 
well  have  aroused  the  sospicion  of  the  Jury 
that  he  was  not  openly  and  frankly  telling 
the  truth,  but  this  action  upon  hU  part, 
however  objectionable,  cannot  be  substituted 
for  positive  evidence  of  the  facts  sought  to 
be  proved.   His  testimony  ia  as  follows: 

"By  Ut.  Harton:  Q.  You  are  one  of  the 
paities  defwdant,  are  jroa  not?  A.  I  am.  Q. 
YoQ  know  Mr.  J.  Bf.  Lally?  A.  I  do.  Q.  Do 
you  know  Mr.  J.  G.  OaA,  the  plaintiff?  EHd 

Sa  know  these  parties  on  or  about  March  26, 
14?  A.  I  did.  Q.  On  or  abont  thst  date  did 
tbe  defendsnt  Mr.  Lally  bring  an  artide  to 
yon  and  ask  yen  to  pabllsh  it,  concerning  the 
plaintiff,  Mr.  Cash?  A.  I  do  not  remember. 
Q.  Did  he  at  any  time  about  1±at  time  bring  an 
artide  to  you  concerning  Mr.  Cash  and  a^ 
yon  to  publiah  it?  A.  I  do  not  rememb^.  Q. 
YoQ  do  not  remember?  A.  No,  sir.  Q.  You 
do  not  remember  anything  about  it,  do  ymi^Mr. 
BnxiBon?  A.  I  bdieve  not.  Q.  Mr.  Bronson, 
do  you  remember  on  or  about  tbe  26th  day  of 
Mardi,  1014,  of  Mr.  Lally  bringinir  yoo  an 
article  that  ia  set  oat  in  this  ccmplaint,  and 
be,  in  your  office  or  print  shop,  in  Clifton,  sign- 
ed this  article,  purporting  to  be  the  author  of 
it,  in  the  presence  of  G.  A.  Jackscm,  6.  A.  Ster- 
ling, and  Miss  Maud  Qutcb?  A.  Mr.  Lolly  has 
brought  me  articles  at  different  times.  I  can- 
not remember  the  particular  ones  or  particular 
times.  Q.  Did  he  bring  you  an  article  on  or 
about  this  dme?  A.  He  brings  them  every 
week,  so  be  must  hove.  Q.  Did  Mr.  Lally,  on  or 
about  the  26th  day  at  March,  1914,  bring  you 
an  artide  and  ask  you  to  publish  it,  concerning 
Mr.  Oadi?  A.  About  what  date?  Q.  On  or 
about  the  28th  day  of  March,  1914,  or  during 
the  week  of  that  date?  A.  I  do  not  remember. 
Q.  Can  you  state  that  he  did  not  bring  you  one? 
A.  No,  nr.  Q.  I  will  ask,  Mr.  Bronson,  yoo 
know  Mr.  Dave  Ung,  do  you  not?  A.  I  do^ 
Q.  I  will  ask  you  if  you  stated  to  him  on  Mon- 
day, on  or  about  the  29th  day  of  March,  1914, 
that  Mr.  Lally  had  brought  you  an  article  the 
week  prior,  conceraioe  Mr.  Cash  and  asked  you 
to  publish  it?  A.  I  don't  think  I  ever  bad  any 
Bucn  communication  with  Mr,  Ung.  Q.  I  wiU 
ask  you  if  you  didn't  make  that  sort  of  state- 
ment to  me  some  time  during  the  week  of 
March  26,  1914.  A.  I  did  discuss  the  subject 
with  you.  Q.  Now,  I  will  ask  you  this  gues- 
titm,  Mr.  Bjnmatm,  snd  I  will  try  to  frame  it  so 
It  will  not  be  privileged:  EHd  you,  during  tbe 
week  of  March  ^,  1914-did  Mr.  Lally  come  to 


yoQ  with  an  artide  oonceming  Mr.  Oask  and 
you  to  p<d)lish  it,  the  ardde  that  you  spt^e 
to  me  about?  A.  Mr.  Lally  brought  me  articles 
every  week.  Be  very  likely  brought  me  <Hie 
that  week.  Q.  Now,  Mr.  Bronsm,  I  will  ask 
TOO  to  read  that,  and  I  will  ask  yon  If  that 
isn't  a  cf^y  of  the  artide  whidi  you  spc^e  to 
me  about  and  whldi  you  testified  that  Mr.  Lolly 
brwight  you  and  atted  yon  to  publish?  A.  i 
oould  not  say  if  ttiat  Is  the  same  artide.  Q. 
Yon  connot  say  that  it  is  not  the  same  artideT 
A  No,  I  cannot  Q.  TTien  you  dcm't  remembw? 
A.  I  do  not  remember.  I  cannot  remember  the 
language.  Q.  The  artide  whidi  you  spoke  to 
me  shoot  and  iriddi  Mr.  Lally  brought  to  you 
for  publication,  was  it  not  similar  to  this?  A. 
I  could  not  say.  I  recedve  artides  every  week 
that  t  never  use,  and  I  don't  pay  any  attention 
to  them  and  don't  keep  them  in  mind.  Q.  Have 
you  the  tniginol  of  this  artide  in  your  posses- 
»oo?  A.  I  have  not  Q.  Did  you  ever  have  it 
in  your  posseesion?  A.  T  can  say  as  I  did  be- 
fore, I  do  not  know  whether  that  is  the  same 
artide  or  not,  or.  whether  that  is  a  correct  cosa 
or  not  Q..  Have  you  read  this,  Mr.  Broosmi? 
A.  I  looked  at  it  Q.  I  want  you  to  read  that 
A.  Is  this  the  same  article  read  in  the  com- 
plaint this  morning?  Q.  Yes.  A.  Well,  I 
heard  that,  and  know  what  the  subotance  of  that 
is.  Q.  Do  yon  remember  ever  having  that  ar- 
tide m  your  poesesnon?  A.  No,  sir;  I  cannot 
soy  I  do.  Q.  Then  you  will  not  say  that  yon 
have  not  had  the  (»4ginal  of  this  artide  in  your 
possession?   A.  X  do  not  think  I  have." 

Bronson  falls  to  state  that  appellant  gave 
blm  the  alleged  libelous  artide.  From  his 
testimony  It  is  reasonably  certain  that  ap- 
pellant was  a  regular  weekly  contributor  to 
the  paper  being  publlebed  by  Bronson.  When 
asked  about  tbe  particular  article  in  ques- 
tion, he  does  not  admit  or  state  that  It  was 
given  to  him  by  appellant  He  refuses  to 
Identify  the  article  in  Questicm  as  one  given 
to  him  by  appellant  He  says:  "I  do  not  re- 
member. I  cannot  remember  the  language^" 
There  Is  positive  evidence  that  he  had  the 
article  in  his  possession,  althou^  he  denies 
It  Hie  fact  that  appellant  brought  him  ar- 
tides every  week  and  probably  oae  about  the 
26th  day  of  March  is  a  circumstance  which, 
when  taken  in  connection  with  the  ai^l- 
lant's  signature  being  attadied  to  this  par- 
ticular article,  wonld  tend  to  arouse  sos- 
plcloQs  that  he  gave  -Bronson  tbe  artide  in 
question.  But,  as  we  will  hereafter  show, 
there  is  no  proof  that  It  was  the  appellant's 
signature  or  that  he  was  the  author  of  the 
article.  If  there  were  any  direct  positive 
evidence,  even  though  slight  or  of  little 
weight,  that  appellant  gave  the  article  to 
Bronson,  the  verdict  of  the  Jury  baaed  there- 
on should  not  be  disturbed.  In  this  case 
there  is  no  posltlTe  or  direct  CTidence  and 
but  one  drcnmstance— that  li^  appelant  had 
given  other  copy  to  BnsiBrai— upon  which  to 
base  a  oonclnsion  that  appellant  gave  this 
partlcnlar  article  to  him. 

Witness  Jackson,  when  shown  a  tTpewrit- 
tea  capj  of  the  artide,  testified  that  he  had 
never  seen  It  before;  "that  he  had  never 
read  an  article  of  similar  Import  or  anything 
like  It" ;  that  while  hia  name  appeared  on 
the  copy  of  the  artide  as  a  witness,  he  did 
not  remember  appeUaot's  signature.  Wit- 
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nen  Ung  testified  tliat  he  went  to  Broiis(»L'a 
piintiiig  establlsbment  In  Clifton  and  made 
a  copy  of  the  original  article,  the  copy  that 
was  exhibited  to  the  witnesses  Brcmson  and 
Jadcson.  liooklne  at  this  evidenoe  in  its 
most  favotablb  llsrht,  it  tails  to  prove  or  tend 
to  prove,  except  In  the  most  nebulous  way, 
that  appellant  permitted  "the  same  to  be 
seen  and  read  by  G.  A.  Jackson  and  varlouA 
other  persons,"  or  that  he  composed  the 
same. 

[S,  I]  Ung  testified  that  the  original  was 
In  Bronson's  p(»seaslon,  and  that  he  copied 
it.  The  copy  made  by  him  and  introdnced  In 
evidence  purported  to  have  been  composed  by 
appellant ;  his  name  was  attached  to  it  The 
appellant  objected  to  the  introduction  of  this 
copy  because  no  "proper  foundation  for  the 
Introduction  of  secondary  evidence  had  bera 
laid,"  and  its  Introduction  over  the  objec- 
tloQ  Is  Baaigned  as  error.  The  only  witness 
who  testified  that  he  saw  tne  original  was 
iJng.  He  did  not  testis  that  it  was  idgoed 
in  the  (u;>peUanf a  signature.  The  fact  that 
appdlanf  s  name  ires  attached  to  the  paper 
did  not  make  it  his  act  and  deed  unless  he 
put  it  there  himseOf  or  caused  or  pmnltted 
it  to  be  put  there  by  anothra.  Its  genuine- 
ness or  authwtlclty  vos  not  proved.  That 
appellee  had  made  written  demand  from  ap- 
pelant and  Bronson  to  produce  the  article 
la  court  at  the  trial,  as  provided  in  para- 
graph 1760,  Civil  Code,  did  not  reUere  the 
appellee  from  the  obligation  of  proving  that 
there  was  an  original. 

"Before  a  party  can  be  permitted  to  introdnce 
secondary  evidence  of  the  contents  of  a  written 
coDtract,  deed,  or  other  instrument  stated  to 
have  been  lost  or  destroyed,  satisfactory  proof 
must  first  be  made  of  tbe  former  existence,  prop- 
er ezecatitn,  and  genuineness  of  the  instrument 
same  reomrementa  most  be  complied  with 
before  introducing  swondarv  evidence  of  the 
cootents  of  an  iustniment  that  is  beyfmd  the 
juriadlction  of  the  court"   17  Cyc.  536. 

[1 1]  It  not  having  been  shown  by  any  evi- 
dence that  the  appellant  composed  the  article 
or  signed  it  or  published  it,  or  that  he  ever 
was  seen  in  the  possession  of  It,  no  unfavor- 
able inferences  should  be  Indulged  from  the 
f allure  on  his  part  to  produce  upon  notice. 
The  last  known  custodian  of  the  original  ar- 
ticle as  shown  by  the  evidence  was  Bronson. 

The  giving  of  notice  to  the  appellant  to 
produce  the  original  wltbont  any  evidence 
whatever  that  It  was  in  his  possession  ia  not 
a  sufilclent  excuse  for  the  Introduction  of 
the  c<^y  in  evidence.  Wigmore  on  Evidence, 
par.  1203,  states  the  rule  as  follows: 

"Tbe  rale  requiring  notice  to  the  opp<»ient 

Eroceeds  on  the  assumption  that  tbe  opponent 
as  posseseimi  ot  the  document,  the  object  being 
to  show  a  demand  and  refusal  to  produce. 
Hence  the  mere  giving  of  notice  or  demand, 
without  showing  that  the  (vponent  had  the  doc- 
ument demanded,  is  of  no  avail." 

[11]  Appellant  assigns  the  giving  of  the  fol- 
lowing Instruction  as  error: 

"To  sustain  the  charge  ot  publishing  a  libd 
it  is  not  necessary  that  the  words  and  things 
fwmpiained  ct  should  have  been  read  or  seen  ^ 


another.  It  is  cboogh  that  the  aecosed  know- 
ing parted  with  the  immediate  custody  of  the 
libd  under  such  drcumstancea  which  exposed 
it  to  he  read  or  seen  by  any  person  other  than 
himsdl*'- 

Thls  instruction  Is  taken  almost  word  for 
word  from  section  22S  of  tbe  Penal  Code. 
When  applied  to  criminal  Ubei,  It  la  ft  correct 
«sporitl<m  ot  the  law.  Damages  to  c3iarft& 
ter.  by  reason  of  libel,  is  the  basis  of  ctvU 
actions.  If  the  libel  is  not  seen  by  any  one 
except  the  writer,  even  tiion^  he  may  taa.ve 
parted  with  It,  It  Is  Inomceivable  bow  dam- 
age to  character  would  residt.  Because  tbe 
party  against  whom  a  UM  ts  directed  may 
personally  se^  to  punish  tbe  libber  and 
ther^y  commit  a  breadi  of  tbe  peace,  th« 
policy  of  the  criminal  law  has  detOared: 

"It  Is  enough  that  tbe  accused  knowingly 
parted  with  the  immediate  custody  ot  the  libel 
under  circumstances  which  might  expose  It  to 
be  read  or  seen  by  any  other  person  than  him- 
self." 

When,  however,  damage  for  defomatlon  of 
character  Is  sought,  it  Is  Incumbent  upon  the 
ptalnttfT  to  show  that  the  libelous  article  has 
been  seen  and  read  by  some  other  person 
than  himself.  In  Tousling  v.  Dare,  122  lovra, 
639,  98  N.  W.  S71,  speaking  through  Justice 
HcClaIn,  the  court  said: 

"On  this  guestitMi  there  seems  to  be  no  con- 
flict in  authMities.  The  cases,  so  far  as  our 
attention  has  been  called  to  them,  uniformly 
hiM  that,  in  a  civil  action  for  libel,  the  send- 
ing a  communication  containing  defamatory 
language  directly  to  tbe  person  defamed,  witlv- 
out  any  proof  tiiat  through  the  agency  or  in 
pursuance  of  the  intention  of  the  sender,  it  has 
come  to  the  knowledge  oC  any  one  else,  does  not 
show  such  publication  as  to  render  the  sender 
liable  In  damages.  Wilcta  v.  Moon,  64  Vt  450, 
24  AU.  244.  15  Li  B.  A.  760,  33  Am.  St  Rep. 
936;  Spaiu  v.  Poundstone.  87  Ind.  622,  44 
Am.  Rep.  773 ;  Ftmville  v.  McNeaae,  Dud.  (S. 
C.)  303,  31  Am.  Dec  6S6;  Odgers,  Ubel  and 
^laaicr,  150." 

In  the  same  case,  speaking  of  tbe  inappli- 
cability of  tbe  role  of  publication  in  criminal 
cases  as  fixed  by  statute,  to  civil  actions  for 
defamation  of  character,  the  court  said: 

"But  we  have  never  held  a  publication  which 
is  sufficient  to  charge  one  wiui  criminal  liabil- 
ity to  be  necessarily  sufficient  to  show  damage 
as  a  basis  for  civil  liability.  The  difference 
between  the  criminal  law  and  the  law  of  torts 
in  this  reapeet  is  manifest  The  act  of  pab- 
lishing  a  libd  may  be  crlndnal,  for  the  reason 
that  it  prov<Aes  the  person  libeled  to  wratti,  and 
tends  to  create  a  breach  of  the  peace.  1  Biaht^ 
New  Crim.  Law,  par.  591(4) ;  2  McClain,  Crhn. 
Law,  par.  1055.  But  in  a  civil  action  it  is  es- 
sential that  soma  danuge  to  the  person  Ubded 
shall  appear,  either  directly  or  by  legal  infer- 
ence, and  no  sudi  inference  can  be  drawn  from 
the  cmnmunication  of  the  libelous  matter  to  the 
very  person  concerning  whom  the  language  was 
used. 

The  court  committed  error  in  giving  the 
Instruction  complained  of. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial. 

FRANKLIN,  C.  J.,  concurs. 

CUNNINGHAM,  J.  I  Concur  In  the  order 
reversing  Oie  Judgment  and  directing  a  new 
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trial  for  the  sole  reaaon  that  the  evidence  In 
Its  entiret7  wholly  falls  to  connect  the  ap- 
pellant with  preparation  and  publication  of 
the  libel.  Consequently  the  lower  court  erred 
in  refusing  to  direct  a  verdict  for  the  appe- 
lant on  the  grounds  of  follure  of  proof. 

T  express  no  (pinion  with  regards  to  the 
other  qaestlous  urge^ 


DUNBAR  r.  CROXIK.    (No.  1525.) 
(Suprune  Court  of  Arisona.   April  18,  1917.) 
1.  CoNffrmcrrroNAX.  Law  «=»5S— States  «so 

46— TjKOIBUnVB  POWBBB— AfPOINtKKHT  QV 

Acts  ldl5,  a  62,  S  1,  establishes  a  state 
library  to  be  under  the  cootrol  of  a  board  tit 
curators  to  be  appointed  by  the  Governor,  etc 
Section  2  elves  such  boards  full  control  and 
manafement  of  the  library,  and  anthority  to 
appoint  a  law  and  legislative  reference  librari- 
an, who  shall  bold  omce  at  the  pleasure  of  the 
board,  provided,  however,  that  the  board  of 
curatora  are  not  empowered  to  appoint  such 
librarian  during  incumbency  of  otncc  of  the 
librarian  provided  in  section  3.  Section  3  ap- 
points the  defendant  the  law  and  legislative 
reference  librarian,  and  provides  that  he  shall 
serve  until  his  successor  is  appointed,  unless 
otherwiae  provided  by  law.  Sections  4-6  and  8 
recite  the  duties  of  the  Kbrarian  and  the  aa- 
nstauee  he  shall  give  to  heads  of  departments 
and  to  the  Legislature  In  preparing  laws,  etc. 
Const  art  5.  g  8,  provides  that  if  a  vacancy  in 
any  <^ce  occurs  from  any  caus^  and  ao  mode 
ef  fiUinK  it  is  pointed  out  either  by  the  Constitu- 
tion  or  by  statute,  the  Govw^or  of  the  state  is 
empowered  to  fill  the  vacancy  by  appointment. 
Article  4,  S  8,  grants  the  legislative  department 
the  power  to  appoint  its  own  officers.  Coast, 
art.  6,  H  14,  17,  grants  to  the  Supreme  Court 
anthori^  to  appomt  a  reporter  and  deric  of 
court.  Article  11,  }  3,  provides  for  the  ap- 
pMDtment  of  three  members  ot  the  state  board 
of  education.  Section  5  provides  for  the  ap- 
pointment of  regents  of  the  University  and 
coveruing  boards  of  other  state  institutions. 
Article  22,  S  18.  provides  for  the  apptHntment 
of  a  state  examiner.  Artide  7,  J  9,  provides 
for  an  advisory  vote  of  the  people  for  United 
States  Senator.  Held,  that  as  the  power  of  ap- 
pmntment  is  primarily  in  the  people,  and  as  sec- 
tion 8  inferentiiiUy  impoeei  toe  duty  upon  the 

1.  «Kislature  in  all  cases  where  the  Constitution 
does  not  provide  for  the  filling  of  vacancies  by 
proviadons  for  filling  them,  the  act  creating  the 
office  of  law  and  legislative  reference  librarian, 
and  appointing  the  defendant  thereto,  does  not 
violate  any  provision  of  the  Constitution  <^  the 
state  eitlier  directly  or  by  impUcatiui. 

[Ed.  Not&r-For  other  eases,  see  Constitution- 
al Law,  CanL  Dig- 11  86-88 ;  States,  Cent  Dig. 
161.1 

2.  States  Leoisuxits  Powbrs— Ap- 

poihtuent  of  officers. 
Acts  1916,  c.  62,  creating  the  office  of  law 
and  tesislative  reference  librarian,  and  appoint- 
ing defendant  thereto,  if  not  a  proper  exercise 
of  ^e  power  of  the  Legislature  to  appoint  offi- 
cers in  the  absence  ct  a  provision  in  the  Consti- 
tution for  their  appointment,  was  an  exercise  of 
its  power  to  appoint  its  own  officers,  which, 
since  the  office  is  peculiarly  Identified  or  asso- 
ciated with  the  appointing  power,  as  where 
it  has  to  do  with  the  functions  and  duties  of  the 
appointing  power,  whether  it  be  judicial,  legis- 
lanve,  or  executive,  the  apptnntment  proper^ 
belongs  to  that  department 

rEd.  Note.— For  other  cases,  see  State%  Cent 
Die-  i  51.] 


8.  States  «=346  —  OFFTCEB»-APFOiHTMBifT— 

CoNffrrroTioNAi,  Pkovisionb. 
Const  art  4,  {  1,  subd.  3,  provides  that 
laws  other  than  emergency  measures  do  not  be- 
come operative  for  90  days  after  dose  <rf  the 
session  of  the  Legislature  enacting  the  measure. 
Const  art  S,  1  7,  provides  that  if  any  bill  be 
not  returned  vrithin  6  days  after  it  shall  have 
been  presented  to  the  Governor,  audi  bill  AaiX 
become  a  law  in  a  like  manner  as  if  signed  by 
the  Governor,  unless  the  Legislature  by  final 
adjournment  prevents  ita  return,  in'  which  case 
it  shall  be  filed  with  his  objections  in  the  office 
of  the  secretary  of  the  state  within  10  days  aft- 
er such  adjournment,  or  become  the  law  as  pro- 
vided in  this  Constitution.  Acts  1915,  c.  62, 
was  not  approved  by  the  Governor,  and  not  ve- 
toed, and  the  Governor  did  not  file  any  objec- 
tions to  the  same  within  10  days  after  the  final 
adjournment  the  session  on  March  11,  1915. 
Defendant's  offidal  braid  was  executed  and  pre- 
sented to  the  board  <tf  curators  on  April  2, 1915, 
and  approved  on  the  same  day,  and  on  the  same 
day  hia  bond,  together  with  his  oath  of  office, 
was  filed  with  the  secretary  of  state.  Held,  that 
as  chapter  62  was  a  law  on  March  24. 19US,  al- 
though it  did  not  become  operative  until  90 
days  thereafter,  the  power  of  the  Iiegislature  to 
make  the  appointment  being  determined,  the 
exerdse  of  such  power  in  advance  oC  the  law 
becoming  operative  waa  yahA. 

[Ed.  Note.— For  other  easea^  see  Sutes^  Ooit. 
Dig.  S  61.] 

4.  States  «=»4S  —  Oeticbbs— Quautioation. 

As  Lews  1015,  c^  although  a  law  on 
March  24,  1915.  did  not  becMne  operative  until 
00  days  thereafter,  the  board  of  curators  ap- 
pointed under  the  j^rwimooa  of  Civ.  Code  1918. 
par.  4554,  had  not  been  superseded  or  displaced 
on  April  2d.  and  had  authOTi^  on  that  date  to ' 
approve  defendant's  bond  as  legislative  law  and 
reference  librarian  under  chapter  62, 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §i  43,  53.1 

Cunningham,  3.,  dissenting. 

Appeal  frotn  Snpeitor  Oonrt;  Maricopa 
Connty;  R.  C.  Stanford.  Judge.  ' 

Action  In  the  nature  of  a  wzlt  of  quo  war- 
ranto by  Mark  Dunbar  against  Oon  P.  Cronln. 
Judgment  f6r  defendant,  and  plaintUt  ap- 
peals. Affirmed. 

Klbbey,  Bennett  As  Curtis,  of  PhceDiz,  for 
appellant    O.  P.  BuUazdf  of  Phoenix,  for 

appellee. 

ROSS,  J.  This  is  an  action  In  the  nature 
of  a  writ  of  quo  warranto  brought  to  try  the 
title  to  the  office  of  state  law  and  legislative 
reference  librarian.  The  plaintiff-appellant 
claims  title  through  appointment  by  the 
board  of  curators  of  the  state  library,  and 
the  defendant-appellee  claims  title  by  legis- 
lative appointment  A  demurror  to  the 
plaintlS-appellant's  complaint  was  sustained 
by  the  trial  court,  and,  he  refusing  and  de- 
clining to  amend  his  complaint  judgment 
was  entered  in  favor  of  defendant-appellee, 
from  which  judgment  this  appeal  Is  prose- 
cuted. 

[t,  2]  Both  the  appellant  and  appellee  claim 
title  to  the  office  by  virtue  of  the  provisions 
of  chapter  62,  entitled  "An  act  establishing 
a  state  library,  with  a  law  and  legislative 
reference  bareau,  providing  for  the  appolnt- 
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ment  of  a  board  of  cnrators  and  Ubmrlan, 
defining  their  duties  and  making  an  appropri- 
ation therefor/'  passed  at  the  second  regular 
Seesion  of  the  Legislature.  effectlTo  June  10, 
1916.  That  act,  or  so  much  thereof  as  we 
deem  Important  and  material  to  the  dedalon 
of  tbla  case,  we  here  set  forth: 

"Section  1.  A  state  library  Is  hercAty  estab- 
lifihed  to  be  located  at  the  state  capltol,  to 
be  under  the  control  and  direction  of  a  board 
of  curators,  ocHisisting  of  ^ree  (3)  members, 
to  be  appointed  by  the  Goveraor,  by  and  vitb 
tbe  adnee  and  consent  of  the  Senate.  Ttivsf 
shall  be  so  appointed  that  the  term  of  one 
member  shall  expire  January  1,  1017,  <»ie  Jan- 
uary 1,  1919,  and  one  January  1,  1921.  The 
successor  of  the  first  appointed  member  of  the 
board  of  curators  whose  term  expires  January 
1,  1917,  and  aU  subsequwit  incumbents  of  the 
said  oflScet  shall  serve  for  six  years,  or  until 
their  successors  are  duly  app<^ted  and  qual- 
ify. 

"See.  2.  The  board  of  curators  shall  have  full 
control  and  management  of  the  library  and  all 
its  departments  and  riiall  provide  roles  and 
regulations  for  the  government  thereof:  shall 
dect  a  chairman  who  ^all  preside  at  all  meet- 
ings and  shall  appoint  a  law  and  legislative  ref- 
erence librarian  who  shall  act  as  secretary  of 
the  said  board  and  hold  office  at  the  picture  of 
the  board:  Provided,  however,  that  said  board 
at  curatOTB  are  not  empowered  to  appoint  said 
legislative  reference  librarian  during  the  incnm- 
bency  in  office  of  the  said  librarian  as  provided 
in  section  3  of  this  act. 

"Sec.  S.  TTntU  oth«wise^wrldedbylaw  Con 
P.  Cronin  la  appointed  legislatiTe  referenee  U- 
tmrian,  and  shall  serve  until  bis  successor  is 
appt^nted.  Any  vacancy  shall  be  filled  by  the 
board  of  curators. 

"Sec.  4.  There  shall  be  maintained  in  the 
state  library  a  legislative  reference  bureau  for 
the  nae  and  information  ot  tbe  members  of  the 
liCgiBlature,  the  heads  of  tbe  several  depart- 
ments of  state  government,  and  such  citizens  of 
the  state  as  may  desire  to  consult  the  same. 

"Sec.  5.  Tho  librarian  riiall  pr^wre,  and  have 
available  for  use,  chedc-lists  and  catalogues 
of  Arizona  law,  and  all  the  current  legislatiiw 
of  Arizona  and  other  states;  lists  of  bills  and 
resoluticms  presented  in  either  branch  <A  the 
Legislature;  die^A-lists  of  the  public  documents 
of  the  state,  induding  all  reports  issued  by  the 
several  detMrtments,  boards  and  ctHnmi^on; 
digests  of  such  public  laws  of  this  and  other 
states  as  may  be  -the  best  made  av'ailaUe  for 
l^ialative  use;  catalogues,  files  and  clippings 
<H  newq>ai>era^  and  of  such  other  printed  matter 
as  may  be  proper  for  the  use  of  the  bureau. 
The  librarian  ^all  also,  when  requested  by  the 
Governor,  heads  of  departments,  or  members  of 
the  Legislature^  promptly  procure  available  in- 
formation, not  oD  file  in  the  bureau  relating  to 
pending  legiidatitxi,  and  investigate  the  manner 
in  which  laws  have  operated  in  otiier  states. 

"Sec  6.  It  shall  be  the  duty  of  the  librarian: 

"(a)  To  keep  and  maintain  at  all  times,  in 
duplicate  a  loose  leaf  set  of  statutes,  including 
all  secti(»is  in  force,  arranged  numericaUy,  and 
in  connection  with  each  section,  subsection  or 
paragraph  of  a  subsectioo  to  designate  tbe  titles 
and  subtitles,  under  which  the  same  is  indexed, 
and  to  keep  an  alphabetical  card  index  of  all 
such  titles  and  subtitles  referring  to  soch  sec- 
ti<m,  subsection  or  paragrn[)h. 

"(b)  To  keep  and  maintain,  in  duplicate,  a 
looae  leaf  ledger  of  notes  of  court  decisionB  and 
other  matters,  referring  to  any  section,  subsec- 
tion or  paragraph  of  the  statutes,  arranged  nu- 
merically. 

"(c)  To  supervise  and  attend  to  the  prepara- 
tion, printinK  and  binding  of  a  completa  com- 
t^latioo  of  to*  statutes  and  imdax,  or  the  stat- 


utes, index  and  notes  whenever  ord«Kd  by  Hia 
I^egiriature. 

"(d)  To  supervise  and  attend  to  the  prepara- 
tion, printing  and  binding  of  such  compilations 
oi  the  particular  sections  or  portions  of  tbe 
statutes  as  may  be  ordered  by  the  head  ot  any 
departmMit  of  the  state. 

(e)  To  formulate  and  prepare  a  definite  plan 
for  the  order,  classifieation,  arrangement,  in- 
dexing, printing  and  binding  of  uie  statutes 
and  session  lawa  and  between  and  during  ses- 
sions of  the  Legidatnre  to  pr^re  and  at  the 
beginning  of  each  sesnoD  thereof  to  present  to 
the  committee  of  revl«<»i  of  each  boose,  in  such 
bfll  or  bills  as  may  be  thought  best,  such  ctm- 
solidations,  revisions  or  other  matters  relating 
to  the  statutes,  or  any  portion  thereof,  as  can  be 
completed  frun  time  to  time.  •  *  • 

"Sec.  8.  The  librarian  shall  neither  oppose 
nor  urge  legislation,  but  shall,  upon  request,  aid 
and  assist  the  members  the  Legislature,  the 
Governor,  and  the  heads  of  departments  by  ad- 
vising as  to  bills  and  resc^ationB  and  drafting 
the  same  into  proper  form,  and  by  fumia^ng  to 
them  the  fullest  information  upon  all  matters  in 
the  BCo^  of  the  bureau  relating  to  their  public 
dutiea  No  employes  of  the  bureau  ^all  reveal 
to  any  iterson  outside  of  the  bureau  the  con- 
tents or  nature  of  any  matter  not  yet  published, 
except  with  the  consent  of  the  person  bringing 
such  matlCTs  before  the  bureau.  •   •   • »» 

If  the  Legislature  had  the  power  to  do 
so.  It  Is  very  plain  that  it  has  appointed  the 
appeUee  the  law  and  legislative  reference 
librarian  "until  otherwise  provided  by  law," 
and  it  has,  by  express  lacgnage,  deprived 
the  board  of  curators  of  the  power  "to  ap- 
point said  legislative  reference  librarian  dur- 
ing the  incumbency  In  office"  of  the  appellee. 

As  to  the  Intent  of  the  Legislature  in  this 
matter,  there  la  no  room  for  controversy.  To 
say  that  the  Xiegialature  meant  something  else 
is  to  indict  it  of  saying  one  thing  and  meao- 
Ing  another.  The  appellee's  tenure  ot  office 
under  the  terms  of  this  act,  Is  determinate 
only  by  death,  resignation,  failure  to  perform 
tbe  duties  of  tbe  office,  or  willful  mlsoondnct 
therein,  or  by  the  Legislature.  In  any  vrait 
tbe  board  of  curators  cannot  remove  the 
legislative  appointee. 

"It  Is  beyond  question  the  duty  of  courts 
in  construing  statutes  to  give  effect  to  the  in- 
tent of  the  lawmaking  power,  and  seek  for  that 
intent  in  every  legitimate  way.  But  •  •  • 
first  of  all  in  the  words  and  language  employ- 
ed; and  if  the  words  are  free  from  ambiguity 
and  doubt,  and  expresa  plainly,  clearly  and  dis- 
tinctly the  sense  of  the  framera  of  the  instru- 
ment, there  is  no  occasion  to  resort  to  other 
means  of  interpretation.  It  is  not  allowable  to 
interpret  what  has  no  need  of  interpretatitm." 
Section  368)  Sutherland  on  Statutory  Construe-' 
tion. 

Indeed  the  appelant  and  appellee  are  In 
agreement  as  to  the  meaning  intended  by 
the  Legislature,  fbr  the  appeUnnt  in  bis  brief 

says: 

» •  •  •  The  L^alaturo  provides  that  the 
board  sball  not  exercise  its  power  of  appmot- 
ment  during  the  incnmbaicy  ct  an  appotntoe  of 
the  Lwislature  thereafter  named.** 

If  other  proof  than  tbe  rery  plain  langaage 
used  in  making  tbe  appi^tment  of  appellee' 
were  needed  it  might  be  mentloiied  that  tho 
L^lslature,  oonvened  In  JanoaiTi  ^T,  pasa- 
ed  an  act  appro^iatlng  the  sum  of  $EO0  to 
par  tbe  eiQeiiaee  Inciuied  lav  ivpeUea  la  d«- 
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fending  Ills  title  to  the  oSoe  ot  Ubraartan  to 
this  very  suit  TUa  not  only  evidnices  the 
Intention  of  tbe  members  of  the  Leglslatare 
that  be  should  not  be  removed  by  the  board 
of  carators,  but  it  also  may  be  considered  as 
an  expression  of  appreciation  of  the  Legisla- 
tnre  of  benefits  secured  to  it  through  the  leg- 
islative bureau.  The  learned  counsel  for  the 
appellant,  however,  does  not  question  tbe 
Intention  of  the  Lesislature  to  appoint  the 
appellee  to  the  t^ce  of  state  law  and  legis- 
lative reference  librarian,  and  that  his  ten* 
are  should  continue  "until  otherwise  provid- 
ed by  law;"  his  principal  contention  t>eiug 
that  the  appointment  "is  Invalid  and  Ineffec- 
tive for  the  reason  that  the  appointment  to 
an  administrative  office  is  not  wltJiin  the  leg- 
islative power  under  the  Constitution  of  the 
state."  He  makes  other  objections  to  the 
appointment,  which  we  stiall  notice  later  on, 
but  this  Is  the  principal  one  and  tbe  <me  to- 
ward which  most  of  his  very  learned  brief 
and  ailment  are  directed. 

Tbe  appellant  bases  his  contention  that  the 
Legislature  is  without  power  to  at^int  a 
librarian  upon  article  3  d  the  Constitntion, 
which  divides  the  powers  of  government  Into 
three  departments,  and  declares  that  these 
departments  shall  be  separate  and  distinct, 
and  that  no  one  of  them  Bb&U  exercise  the 
powers  properly  belonging  to  either  of  the 
others.  It  Is  argued  that  an  appointment  to 
office  is  an  executive  function,  and  therefore 
prt^rly  belongs  to  the  executive  department 
This  position  is  a  direct  challenge  of  the  con- 
stitutionality of  the  ai^lntment  by  tbe  Leg- 
islature. The  matter  of  declaring  this  act  uo- 
constitutloual  is  a  very  serious  one,  and  not 
lightly  to  be  considered.  It  is  well  settled 
that  every  reasonable  presumption  In  favor 
of  tlie  validity  of  the  appointment  is  to  be 
Indulged  by  the  courts.  If  there  Is  any 
doubt  it  has  to  be  restdved  In  favor  of  Ita 
constitutionality. 

What  the  courts  have  laid  down  as  the  rule 
in  considering  and  passing  upon  the  consti- 
tutlonallty  of  a  law,  involving,  as  It  does, 
the  question  of  power,  applies  here  with  all 
propriety,  for  In  this  case  there  Is  a  direct 
t^llenge  of  the  power  of  the  Legislature  to 
make  the  appointment  under  our  Constltu- 
tkoa.  We  should  approach  this  question, 
therefore,  with  the  same  trepidation  as  if  It 
involved  the  constitutionality  of  the  very 
law  creating  the  office  of  librarian.  It  In- 
volves the  review  by  the  Judicial  department 
of  the  actkm  of  another  separate,  independ- 
ent, and  coordinate  department.  The  duties 
of  the  court,  when  confronted  with  such 
qnestions,  are  well  set  out  In  State  of  Rhode 
Island  V.  District  of  Narragansett,  16  R.  I. 
424,  16  AU.  801,  3  U  R.  A.  295-298,  as  fol- 
low: 

"The  qncstioa  of  cotistitutionalit7  is  distinct 
from  the  guMticHi  whether  a  statute,  in  its  <H>er- 
ation  as  a  taw,  is  likely  to  work  well  or  ill,  the 
latter  qaestion  being  a  purely  legislative  question 
with  which  the  courts  have  no  concern.  The 
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courts  concede  to  state  Legialstares  a'l^iidatlTe 

power  which  is  limited  only  by  the  Constitution, 
and  they  are  therefore  careful  not  to  declare 
a  statute  unconBtitutional  until  tiiey  are  dear 
that  it  is  BO.  They  assume  that  the  legislators, 
being  bound  by  their  oaths  to  support  the  Con- 
fltitution,  consider,  when  any  act  is  proposed  for 
passage,  whether  it  can  be  constitntioiially  pass- 
ed, and  do  not  vote  for  the  passage  of  it  until 
every  doubt  has  been  quieted.  In  this  view,  a 
becoming  deference  to  the  Iierislature  inculcates 
caution.  *The  question  whether  a  law  be  void 
for  its  repugnancy  to  the  Ccnstitution,'  says 
Chief  JusUce  Marshall,  is  at  all  times  a  ques- 
tion ta  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  ia  the  affirmative  in  a  doubt- 
ful case.'  Bletcher  v.  Pock  p.0  TJ.  S.)  6  Orandi, 
87.  128,  8  L.  £d.  162.  The  rule  generally  laid 
down  is  that  statutes  should  be  sustsined,  un- 
less  tiieir  unoonstitutiiNiality  Is  clear  beyond  a 
reasonable  doubt.  A  reasonable  doubt  is  to  be 
resolved  in  favor  of  the  legislative  action,  and 
the  act  sustained.  Cooley,  Const.  lim.  182, 
and  cases  cited.  'Before  an  act  is  declared  to  be 
unconBtitutional  it  should  clearly  appear  that 
it  cannot  be  supported  by  any  reasonable  intend- 
ment or  allowable  presumption.'  People  v. 
Orange  Co.,  17  N.  Y.  235,  241.  'All  intend- 
ments favor  constitutionality.'  Crowley  v. 
State,  H  Or.  512  [6  Pac.  70].  'CoSfcts  will  ap- 
proach the  qnestion  with  great  cantitm,  examine 
it  in  every  possible  aspect,  and  ponder  upon 
it  as  l(mg  as  ddiberation  and  patient  atteonon 
can  throw  any  new  light  on  the  subject,  and 
never  declare  a  statute  void  unless  the  nullity 
and  invalidity  of  the  act  are  placed,  in  their 
judgment,  beyond  reascmable  doubt'  Re  Wi^l- 
Ington,  16  Rick.  [Mass.]  87,  96  L26  Am.  Dec. 
631],  per  Shaw,  Ch.  J.  *It  is  but  a  decent  re- 
spect due  to  the  wlBd(Hn,  the  integrity,  and  the 
patriotism  of  the  legislative  body  by  which  any 
law  is  passed,'  says  Justice  Washington,  'to 

frresume  in  favor  of  ita  validity,  until  its  vio- 
ation  of  the  ConHtitution  is  proved  beyond  all 
reasonable  doubt.'  O^den  v.  Saunders  (2S  IJ. 
S.)  12  Wheat  218.  270.  6  L.  Rd.  600." 

See,  also,  Laird  v.  Sima,  16  Arts.  621,  147 
Pac.  741,  L.  B.  A.  1915F,  510;  Gbema  v. 
State,  16  Ariz.  844,  146  Paa  494,  Ann.  Gas. 
1916D,  04. 

Another  and  cognate  prc^sltlon  of  law 
whl(A  we  thiiok  Is  universally  recognized  as 
correct  is  this: 

"The  lawmaking  power  of  the  Legislature  of 
a  state  is  subject  only  to  the  limitations  pro- 
vided in  tho  state  and  federal  CtmstitutionB; 
and  no  duly  enacted  statute  should  be  judicially 
dec^red  to  be  inoperative  on  the  ground  that 
it  violates  organic  law,  unless  it  clearly  ai^ears 
beyond  all  reasonable  doubt  that  under  any  ra- 
tional view  ttiat  may  be  taken  ct  the  stutate, 
it  is  in  positive  conflict  with  some  Identloal  or 
designated  provision  of  constitutions!  law.  See 
State  ei  rel.  Van  Alstine  v.  Frear,  142  WiB.  320, 
125  N.  W.  961,  20  Ann.  Cas.  683;  Wooten  v. 
State,  24  Fla.  835,  5  South.  89, 1  L.  R.  A.  810: 
Duvall  County  v.  Jacka(»iviU&  36  Ila.  106^  18 
South.  339,  29  L.  R.  A.  416.''  Jadcsonville  v. 
Bowden,  67  Fla.  ISl,  64  South.  760,  U  R.  A. 
1910D,  018-017,  Ann.  Caa.  1915D,  99. 

See,  also,  Avery  v.  Plma  County,  7  Ariz. 
26,  60  Pac.  702. 

All  powers  of  govenunoit  primarily  are 
lodged  In  the  people.  That  Is  tme  with  ref- 
erence to  the  selection  of  their  officers.  They 
may,  if  they  so  choose,  surrender  this  pow- 
er to  one  department  ot  state  or  some  portiou 
of  It  to  each  department  of  state,  or  they  may 
retain  It  to  be  exercised  directly  by  them- 
selves.  Tbe  legislative  department  Is  grant- 
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ed  the  power  under  the  CossQtatlon  (article 
4,  S  8)  to  appoint  Its  own  officers.  The  Ju- 
dicial d^artment  (Supreme  Conrt)  may  ap- 
point a  r^rter  tor  the  decisions  of  that 
court  and  a  derk  of  the  court  Article  6, 
H  14  and  17. 

The  people  hare  reserved  to  themselves 
the  right  to  choose  all  prednct,  county,  and 
state  officers  provided  for  In  the  Constitution, 
except  three  members  of  the  state  board  of 
education  (article  11,  |  3).  regents  of  the 
University  and  the  governing  boards  of  other 
state  educational  Institutions  (article  11,  I  6), 
and  a  state  examiner  (article  22,  8  18).  In- 
deed they  were  so  jealous  of  this  power  and 
right  to  select  their  own  officers  that  they 
provided  for  an  advisory  vote  of  the  people 
for  United  States  Senator  (article  7.  S  9)  quite 
a  while  before  the  federal  Cktnstltutlon  was 
amended  providing  for  the  election  of  United 
States  Senators  by  popular  vote. 

The  only  instances  under  the  Constlttftlon 
in  which  the  power  of  appointment  Is  made 
exclusively^xecutlve  are  the  specific  .ones 
above  enumerated,  and  such  others  as  may 
occur  when  an  office  becomes  vacant  and  the 
law  or  the  Constitution  has  provided  no  mode 
for  flUlDg  such  vacancy.  If  a  vacancy  in  any 
office  occurs  from  any  cause,  and  no  mode  of 
filling  It  Is  pointed  out  either  by  the  Constitu- 
tion or  by  statute,  the  Governor  of  the  state 
is  empowered  to  fill  the  vacancy  by  appoint- 
ment. Secdon  8  of  article  5  oC  the  Constitu- 
tion. This  section  Inferentlally  Imposes  the 
duty-  upon  the  Legislature  In  all  cases  where 
the  Constitution  has  not  provided  for  the 
filling  of  vacancies  of  making  provisions  for 
filling  them.  The  Legislature  may  not  only 
provide  a  mode  for  filling  a  vacancy  In  of- 
fice, but  it  may  create  offices  when  not  pro- 
hibited by  the  Constitution  and  provide  for 
the  election  of  the  officers  by  the  people  or 
for  their  appointment  by  a  board  or  commis- 
sion of  their  creation,  or  by  the  executive,  or 
may  Itself  make  the  appointment. 

We  think  it  is  quite  apparent  that  the 
framers  of  our  Constitution  and  the  people 
who  adopted  It  treated  and  considered  the 
right  to  select  and  choose  thefr  officers  as /a. 
political  question,  and  surrendered  that  right 
to  the  different  departments  of  state  only  In 
so  far  as  the  Inherent  necessities  and  pro- 
prieties seemed  to  require  it.  Where  the 
people  have  not  provided  for  the  manner  of 
filling  offices  newly  created,  or  vacancies  In 
office,  they  have  left  to  the  Legislature,  as 
their  representatives,  such  duties.  The  rule, 
as  we  understand  It,  is  as  stated  by  Chief 
Justice  Kane  in  Blley  t.  State,  43  Okl.  65, 
141  Pac.  2G4: 

"Generally  the  power  to  select  officws  of  the 
state  is  not  an  exclusive  function  of  either 
the  executive,  legislative,  or  judicial  branches. 
Primarily,  the  power  resides  in  the  pc<H>i«.  and 
they  alone  are  authorized  to  m;  by  what  in- 
strumentality the  power  may  be  exercised.  In 
re  Decision  of  Justices,  Election  by  Senate  (B. 
I.)  60  AU.  SSC** 


Or  as  stated  In  the  Bbode  Island  case, 
wher^n  tt  was  omtended  that  Qm  power  ot 
ai^lntment  to  office  was  the  exclusive  func- 
tion of  the  oc^tlve  branch  of  the  gorem- 

ment: 

"It  is  not  so  prescribed  or  treated  by  the 

OonatiCution;  aar  is  it  the  general  practice  of 
this  or  the  other  states  of  the  Union  bo  to  con- 
sider it.  The  power  of  selection  of  the  officers 
of  the  Cftmmonwefllth  resides  originally  in  the 
people.  They  may  provide,  by  the  Oooatitution 
which  they  adopt,  how  the  power  shall  be  exer- 
cised, or  they  may  leave  to  the  Legislature,  as 
their  representatives,  to  provide  by  law  for  the 
selection  of  sudi  officers,  by  snch  instrumentali^ 
and  in  such  manner  as  in  Uieir  opinion  will  se- 
cure the  beat  service  to  tho  public.  The  poicer 
of  appointment  or  selection  to  office  ia  a  func- 
tion of  either  the  executive,  piffisUttive,  or  ju- 
dicial hranoh  only  wJb«n  it  i$  made  to  bp  km." 
(Italics  ours.)  ' 

The  courts  that  baVe  adopted  the  Ttews 
expressed  above,  although  not  always  uring 
the  same  feasoning,  are  the  ftdlowlng :  Fox 
V.  McDonald,  101  Ala.  51,  13  South.  416.  21 
L.  R.  A.  S2B,  46  Am.  St.  B^.  98;  People  V. 
Freeman,  60  GaL  233,  22  Pac.  173, 13  Am.  St. 
Rep.  122 ;  Bx  parte  Gerlno,  148  CaL  412,  77 
Pac  166, 66  L.  B.  A.  248 ;  Amerlcna  t.  Perry, 
114  da.  871,  40  S.  E.  1004,  67  L.  B.  A.  230; 
Hovey  T.  State.  119  Ind.  895,  21  N.  E.  21; 
Ingard  t.  Barker,  27  Idaho,  124, 147  Pac.  293 ; 
Sinking  Fund  Com'rs  v.  Oeoi^  104  Ky.  260, 
47  S.  W.  779,  84  Am.  St  Bep.  464;  Peoi»le  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Bepw  103 ;  Atty. 
Gen.  T.  Bolger,  128  Mich.  355.  87  N.  W.  366 ; 
Sute  V.  Irwin,  5  Nev.  Ill;  State  ex  nt 
Bosenstock  t.  Swift,  11  Mev.  128 ;  Ri^rs  v. 
Buffalo,  123  N.  Y.  173,  25  N.  £.  274.  0  L.  R. 
A.  679;  People  v.  Bennett,  54  Barb.  (N'.  Y.) 
481 :  SturgU  v.  Spoflbrd,  45  N.  T.  446 ;  Cher- 
ry V.  Burns,  124  N.  C.  761,  33  a  E.  136 ;  Cun- 
ningham V.  Sprinkle,  124  M.  a  638,  33  8.  £. 
138 ;  State  v.  Seymour,  35  N.  J.  Law,  54 ;  State 
V.  George.  22  Or.  142,  29  Pac.  356, 16  L.  R.  A. 
737,  29  Am.  St  BeQ.  686 ;  Biggs  v.  McIMfie, 
17  Or.  640,  21  Pac.  878,  5  L.  B.  A.  116. 

In  the  note  by  the  edUw,  Mr.  Freeman,  in 
the  case  of  People  v.  Freeman,  80  CaL  233, 
22  Pac.  173, 18  Am.  St  Bep.  122.  in  which  he 
reviews  many  of  the  decisions  of  Supreme 
Courts,  It  is  said  : 

"Tho  truth  is,  that  the  power  of  appointing 
or  electing  to  office  docs  not  necessarily  and 
ordinarily  belong  to  either  the  Icfrislative,  the 
executive,  or  toe  judicial  department.  It  is 
commonly  exercised  by  the  pet^e,  but  the  Leg- 
islature may,  as  the  lawmaking  i>ower,  when 
not  restrained  by  the  Constitution,  provide  for 
its  exercise  by  either  department  of  &ie  govern- 
ment, or  by  any  pwson  or  association  of  per- 
sons whom  it  may  *  *  *  designate  for  that 
purpose.  It  IB  an  executive  function  when  the 
law  has  committed  it  to  the  executive,  a  legisla- 
tive function  when  the  law  has  committed  it  to 
the  X^egislature,  and  a  ju^dal  function,  or  at 
least  a  function  of  a  judge,  when  the  law  has 
committed  it  to  any  member  or  members  of  the 
judiciary.  The  Legislature,  unless  inhibited  by 
the  Constitntion,  may  exercise  its  power  in  ei- 
ther of  three  modes:  (1)  It  may,  by  a  statute, 
create  an  office,  and  name  persona  who  are  to 
fill  it.  State  V.  Seymour,  35  N.  J.  Ijlw,  48; 
Daley  v.  Oity  of  St.  Paul,  7  Hinn.  890  (Oil. 
311);  Mayw  of  Baltimore  t.  State.  15  Ma. 
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376  [74  Am.  Dec.  6721.  (2i  It  may  hy  Itw 
create  an  office  aod  provide  that  it  abut  b«  filled 
by  election  or  appointment  by  the  Legislature 
in  Joint  convention  aBsembled.  People  v.  Lad«- 
dMi.  8  Cal.  1;  People  t.  E^tch,  1  Cal.  586;  and 
the  pr!n<npal  case.  (8)  It  may,  after  creating 
an  office,  provide  that  it  may  be  filled  by  ap< 
pointment  made  by  an;  person,  or  by  the  mem-< 
berB  ot  a  -nduntaiy  association,  as  1^  the  mem- 
bera  of  the  Chamber  of  Oommeroe  and  the 
presidents  and  vice  preeideats  of  the  marine  in- 
surance companies  of  a  certain  city,  or  by  the 
members  of  the  board  of  underwriters  of  sucb 
city;  Dor  is  it  necessary  that  the  persons  thns 
designated  be  eiticens  «  the-United  States  and 
authorized  to  vote  aa  sncfa.  Starcls  v.  Bw)Hord, 
45  N.  T.  446;  In  re  Bulger,  «S  Oal.  6667' 

The  appellant  contends  that  the  appoint- 
ment of  appellee  directly  by  the  Ijeglslatnre 
in  the  act  creating  the  office  of  librarian  Is  the 
exercise  of  a  power  problUted  tj  the  Oonstl- 
totlon.  He  relies  upon  the  appointment  made 
b7  the  board  of  curators,  an  admlnlatxatlve 
or  executive  body.  The  board  of  curators  la 
a  creature  of  the  Legislature.  The  conton- 
tlon  <^  am>^lant  amounts  to  this:  That  the 
r.«SlBlatuTe  may  not  itself  ai^nt  a  libra- 
rian, but  may  create  a  board  and  delegate 
to  it  the  power  to  appoint.  Generally  speak- 
ing whatever  a  principal  may  do  he  vaay 
cause  to  be  done  through  his  agent  or  rep- 
reeentative  Surely  an  agent  or  r^resenta- 
tlve,  whose  pawer  to  act  is  delegated  to  him 
by  Oie  principal,  cannot  do  what  the  ivindpal 
is  forbidden,  to  da  It  would  seem  that  if  the 
board  of  curators,  a  body  that  has  existence 
by  reason  of  the  legisOatlve  act,  may  lawfully 
make  the  appointment  the  Legislature  itself 
has  the  right  and  power  to  make  It  This 
prppoaition  is  correct  In  theory,  itnd  flnda  snp- 
jiort  In  the  decided  cases.  A  review  of  the 
cases  bearing  upon  the  subject  would  seem  to 
Indicate  a  concensus  of  opinion  that  where 
the  office  is  peculiarly  Identified  or  associated 
witti  the  appointing  power,  as  where  it  has  to 
do  with  the  functions  and  duties  of  the  ap- 
polnUve  power,  whether  U  be  judicial,  legis- 
latlre.  or  executive,  the  appointment  pn^terly 
beloi^s  to  that  department 

The  title  of  the  office  here  In  question  Is 
"law  and  legislative  reference  librarian." 
Section  2.  Later  in  the  same  section  and  in 
section  3  the  officer  is  referred  to  as  "legis- 
lative reference  librarian."  In  section  4  It 
is  provided  that  "a  legislative  reference  bu- 
reau for  the  use  and  information  of  the 
members  of  the  Legislature  •  •  • "  shall 
be  maintained  in  the  state  library.  Thereaft- 
er the  duties  ot  the  librarian  are  set  forth, 
many  of  which  consist  In  the  assembling  and 
collecting  of  laws  and  data  necessary  and 
suitable  to  the  uses  of,  and  In  aid  of,  the 
members  of  the  Legislature.  It  Is  made  his 
dii^  to  revise  and  codify  any  bills  to  be  pre- 
sented to  the  Legislature  for  the  considera- 
tion of  Us  members.  "Upon  request"  he  is 
requl^ed  to  "aid  and  assist  the  members  of 
the  Legislature,"  and  to  give  advice  and 
draft  bills  for  the  beads  of  departments  of 
tbe  state.  ,  In  his  message  of  February  S, 


1918,  to  Ihe  IiellHlatnre^  flie  Governor  ot  tbo 
state,  in  RpeaUnff  ct  the  neceeBlty  of  the  es- 
tabllshmtfit  of  a  leglsladvtf  jetftrwce  bureau, 
among  othw  things,  said: 

"It  will  save  the  time  of  the  Ic^islatMV,  pro- 
vide them  with  a  fund  of  information  they  can- 
not otherwise  acquire,  make  for  better,  more 
woricable  and  more  uniform  laws,  prevent  con- 
flicts and  rcpetitioBa,  and  "keep  the  state  in  die 
lorefront  of  progressive  legislation." 

Thus  It  wonld  seem  that  the  primary  and 
dominating  purpose  of  creating  a  legislative 
reference  bureau  was  to  give  aid  and  assist- 
ance  to  the  members  of  the  Legislature  as 
lawmakers  of  tbe  state.  The  librarian  in  the 
performance  of  these  special  duties  is  In  the 
employment  of  tbe  Legislature  as  much  so  as 
any  of  the  other  nimierous  attaches  of  that 
department  His  work  differs  from  the  other 
employes  of  the  Legislature  in  that  their  la- 
bors are  limited  to  tbe  time  that  tbe  Legis- 
lature Is  actually  in  session,  whereas  the 
librarian  is  employed  not  only  during  the  ses- 
sions of  the  Legislature,  but  during  its  vaca- 
tion. His  work  In  connection  with  the  refer- 
ence bureau  is  characteristically  of  a  legisla- 
tive nature,  and  appertains  to  the  legislative 
department  In  that  view  of  it  tbe  office  Is  a 
legislative  onci  and  not  an  executive  oae,  and 
If  the  i>ower  of  appointment  depended  upon 
that  fact  <whloh  we  do  not  concede),  the  L^- 
isla^ure  was  not  only  the  proper  authority  to 
make  the  appointment,  but  it  alone  conld 
make  It 

The  view  that  appointment  to  office  is 
purely  an  executive  function  to  be  exercised 
only  by  the  executive  department  of  govern- 
ment Is  taken  by  only  two  states,  so  far  as 
we  have  been  able  to  discover.  Pratt  v. 
Breckinridge,  112  Ky.  12,  66  S.  W.  136,  66 
S.  W.  405 ;  State  v.  Washburn,  167  Mo.  680, 
67  S.  W.  592,  90  Am.  St.  Rep.  430.  How- 
ever, in  the  Kentucky  case  the  court  express- 
ly excepts  from  the  executive  department  tbe 
appointment  of  the  state  librarian.   It  said: 

"It  is  not  denied  that  the  legislative  depart- 
ment can  appoint  or  elect  an  officer  when  the 
duties  of  tbe  a&ca  appertain  to  that  department. 
And  in  this  is  foimil  wfaatever  justification  ex- 
ists for  the  LMislature'a  election  of  the  state 
librarian — an  office  which,  without  any  violent 
Btretch  of  ooastruction,  may  be  considered  as 
appertaining  to  the  legislative  department" 

.  See,  also.  Sinking  Fund  G<mi'rs  v.  George, 
supra. 

In  tbe  Missouri  case  It  Is  said: 
"Conrts  and  the  General  Assembly  may  ap- 
point such  officers  or  agencies  as  are  necessary 
to  the  exercise  of  their  own  functions" 

—a  statement  implying  authority  in  the  L^- 
Islature  to  appoint  a  leglalatiTe  refbrwce  li- 
brarian. 

Ohio,  North  Oarolina,  and  Nebraska  have 
otmstltutlonal  provisions  that  prohibit  the 
Legislature  from  exercising  the  appointive 
power,  and  die  decisions  In  those  courts  can 
have  no  weight  upon  the  question.  State  v. 
Keunon,  7  Ohio  St  546;  State  v.  Stanley*  06 
N.  a  68,  8  Am.  Bfip.  48Si  State  t.  Offill,  74 
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Keb.  670,  105  N.  W.  1099.  loiter  an  amend- 
ment of  the  North  Carolina  ConsUtntloo 
omitted  the  prohibitton  agatngt  the  Leglda- 
tare  making  appointments  to  oflSce,  and  un- 
der the  amended  ConstltutliHi  the  courts  of 
that  state  have  decided  that  the  function  of 
appointment  to  office  might  be  exercised  by 
the  Geueral  Assembly.  Cherry  v.  Bums,  124 
N.  O.  761,  83  S.  E.  136;  Cannlngham  t. 
Sprinkle,  124  N.  C.  638,  33  S.  EL  138. 

The  decisions  of  the  courts  of  Indiana  may 
be  said  not  to  be  authority  for  either  side  of 
the  proposition,  for  they  have  decided  It  both 
ways.  An  examination  of  the  cases  make  it 
evident  that  the  decisions  were  more  or  less 
Influenced  by  the  peculiar  wording  of  the 
Constitution  of  the  state.  In  one  case  (State 
T.  Denny,  118  Ind.  382,  21  N.  E.  252,  4  L.  B. 
A.  79)  It  is  said. 

*^nie  Legislature  of  our  state  is  prohibited 
from  appointing  to  office  except  as  in  the  Oon- 
sdtutitm  expr^sly  provided." 

There  la  no  saeh  llmltatlw  upon  the  legls- 
latlve  power  in  our  Goustitation.  The  Denny 
Case,  while  denying  the  right  of  the  Legis- 
lature to  appoint  officers  for  the  city  of  In- 
dlanap<dis,  suggests  that  it  could  rightfully 
exercise  the  power  to  appoint  a  state  libra- 
rian. This  case  was  followed  by  City  of 
ETansylUe  r.  State,  118  Ind.  427,  21  X.  R 
267,  4  L.  R.  A.  98,  State  t.  Hyde,  121  Ind. 
20.  22  N.  E.  M4,  and  State  v.  Peelle,  121  Ind. 
495,  22  N.  E.  654.  By  that  same  court  the 
right  of  the  Legislature  to  appoint  to  ofl3ce 
has  been  directly  recognized,  ilovey  t.  State, 
119  Ind.  395.  21  N.  E.  21;  French  v.  State, 
141  Ind.  618,  41  N.  E.  2,  29  L.  B.  A.  113; 
Overshiner  v.  State.  156  Ind.  187,  59  N.  E. 
468,  51  L.  B.  A.  748.  88  Am.  St  Rep.  187. 
We  hold,  therefore,  following  the  great  body 
of  American  law  on  that  subject,  that  the 
act  of  the  Legislature  creating  the  office  of 
state  law  and  legislative  reference  librarian, 
and  appointing  the  appellee  thereto,  does  not 
violate  any  provision  of  the  Constitution  of 
the  state ;  that  there  Is  no  limitation  In  that 
instrument  in  direct  terms  or  by  Implication 
upon  the  legislative  power  to  do  what  la  done 
in  this  act. 

We  might  add  that  if  we  were  Inclined  to 
adopt  the  reascwlng  of  the  courts  of  Ken; 
tucky  and  Missouri,  still,  under  their  reas(m- 
Ing,  the  duties  and  functions  of  tl)e  librarian 
appertaining  largely  to  the  lawmaking  de- 
partment, appellee's  appointment  by  the  Leg- 
islature would  be  authorized. 

[3}  The  act  appointing  appellee  to  the  of- 
fice of  state  law  and  legislative  reference 
librarian  became  a  law  on  the  24th  day  of 
March,  1915.  It  was  not  an  emergency 
measure,  and  therefore,  under  article  4,  sub- 
division 3  of  section  1  of  the  Constitutitm, 
did  not  become  "operative  for  ninety  days 
after  the  close  of  the  session  of  the  LeglGla- 
ture  enacting  sndti  measure." 

The  appellee's  <^ctal  bonA  was  executed 
and  presented  to  the  board  ot  curatora  for 


their  approval  on  April  2, 1015,  and  by  them 
approved  on  that  day.  On  the  same  day  bis 
bond,  together  with  his  oath  of  office,  was 
filed  with  the  secretary  of  state.  It  Is  ob- 
jected by  the  appellant  that  all  these  pro- 
ceedings were  premature  and  of  no  legal  ef- 
fect His  position  Is  that  the  bond  should 
have  been  approved  and  the  oath  ot  office 
taken  after  the  10th  day  of  June,  the  day 
that  the  law  became  operative ;  that  prior  to 
that  time  tibere  was  no  board  of  curators  to 
approve  his  official  b<Hid,  nor  any  office  of 
librarian  in  existence.  This  bill  was  not  ap- 
proved by  the  Governor,  neither  was  it  ve- 
toed. The  L^Lslature,  by  its  final  adjourn- 
ment, prevented  Its  return  to  it,  and  the  Gov- 
ernor, failing  to  file  any  objectlMis  to  the 
same  within  10  days  after  such  adjournment 
Sundays  excepted,  as  provided  in  the  Con- 
stitution (article  6,  i  7),  we  think  the  act 
creating  the  office  was  a  law  from  and  after 
the  tenth  day  from  the  date  of  adjoumm^t 
of  the  Legislature,  but  inoperative  as  audi 
until  00  days  thereafter.  The  power  of  the 
Legislature  to  make  the  appointment  being 
determined,  we  can  see  no  objection  to  its 
exercise  In  advance  of  the  law  becoming  op- 
erative. People  V.  Inglis,  161  111.  256,  43  N. 
B.  1108;  State  v.  Irwin,  5  Nev.  Ill;  Fwple 
V.  Blanding,  63  Cal  383;  Mechem  on  Public 
Officers,  S  138. 

{41  Appellee's  brad  was  presented  to  and 
approved  by  the  board  of  curators  appointed 
under  the  provisions  of  section  4654,  chapter 
9,  title  42,  of  the  ClvU  Code  of  1913.  which 
board  had  not  been  superseded  or  displaced 
on  April  2,  'lftL6,  when  aiveUee's  bond  vaa 
approved. 

The  Jodgment  ot  the  lower  court  Is  af- 
firmed. 

FRANKUN,  C  J.,  concurs 

CUNNINGHAM,  J.  (dissenting).  This  Is 
an  action  in  quo  watranto,  commenced  by  the 
appellant  against  the  appellee  to  try  the  ti- 
tle to  the  ofllce  of  law  and  legislative  refer- 
ence librarian.  The  office  was  created  by  an 
act  published  as  chapter  62,  Regular  Session 
of  the  Second  State  LeglsUture  1915,  p.  134. 
The  plaintiff  was  In  form  appointed  to  the 
office  of  said  law  and  legislative  reference 
librarian  by  the  board  of  curators  of  the 
state  library,  at  a  regular  meeting  of  the 
board- on  July  23,  1016.  He  quaUfied  on 
July  24,  1915.  He  dalma  title  to  the  office 
by  reason  of  sudi  appointment  and  claims 
that  the  board  in  making  the  appointment 
acted  within  its  authority  conferred  by  sec- 
tion 2  of  said  chapter  02.  Flalntifl  demands 
the  usual  judgment  (tf  ooster  and  general 
relief. 

The  defendant  demurs  upon  the  grounds 
that  insufficient  facts  are  stated  In  the  com- 
plaint to  justify  the  relief  demanded,  or  to 
state  a  cause  of  action.  He  demurred  spe- 
daUy  denying  the  power  of  the  board  of  cn- 
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ratozB  to  make  tbe  avpolotment  ol  a  Ubrari- 
an,  becanse  at  tbe  time  the  appolntmait  was 
attempted  to  be  made,  Oie  sidd  ofllee  waa  not 
vacant,  bat  at  said  time  this  defradant  al- 
leges that  he  (defendant)  was  and  sUll  Is 
"Ow  lawful  and  legal  incnmbent  of  said  of- 
fice, •  •  •  never  havhtg  been  remored 
therefrom  by  operation  of  law  or  othrawlse," 
and  as  a  consequence  tbe  attempted  appoint- 
ment of  the  ^alnUff  by  the  said  board  ot 
curators  waa  "Ul^al,  unlawful,  and  unau- 
thorised by  any  law  of  the  state  of  Arisona, 
and  was  in  direct  contravention  and  viola- 
tion (tf  the  provisions  of  said  act  <^  the 
state  of  ArlBona,"  r^errlng  to  the  act  by  its 
title.  The  defendant  denies  tbe  alleged  usur- 
pation and  Intrusion  Into  the  office  and  his 
alleged  unlawful  hiOdlng  and  exwdslng  tbe 
duties  of  the  office,  and  tbe  unlawful  ex- 
dualon  of  plalnttfl  thwefrom,  and  asaots 
that  deftodant  lawfully  holds  the  otBee,  and 
lawfully  exdndes  the  plaintiff  therefrom. 
Tbe  defendant  specially  sets  fbrth  his  right 
and  title  to  the  office  by  alleging  facts  whldi 
show  him  eligible  to  hold  the  same.  His 
appolntmoit  thereto  Is  set  forth  as  follows: 

"That  under  and  by  virtue  ot  tbe  provirions 
of  an  act  of  the  Legislature  of  the  state  ol 
ArizMia,  fsititled  'An  act  establishing  a  state 
library  with  a  law  and  legislative  reference 
bureau,  providing  for  tba  appointment  of  a 
board  of  cnratort  and  librarian,  defining  their 
duties  and  making  an  appropriation  therefor.' 
*  *  *  This  defendant  was  appointed  by  the 
LeciBlaturo  the  state  of  Arizona  to  tbe  office 
of  law  and  legislative  reference  librarian  creat- 
ed by  said  act  *  *  *  Tiiot  oa  the  2d  day 
of  April.  Iftl6" 

— tba  defendant's  official  bood  was  approved 
and  with  his  oath  of  office  was  filed.  Tbat 
tbe  def aidant  assumed  the  office  on  tbe  10th 
day  of  June,  lAlS,  and  Claims  tbat  he  la  tbe 
lawful  incumbent  frran  such  date.  He  al- 
l^ces: 

"That  imder  and  by  virtue  tit  the  iwoviakwa 
<^  section  3  of  said  act  and  law,  *  *  •  the 
term  of  office  of  this  defendant  extended  to  such 
time  and  period  as  might  otherwise  be  provided 
by  law.  That  subsequent  to  eaid  act  becoming 
a  law  there  has  not  been,  and  is  not  now,  enact- 
ed any  law  removing  this  defendant  frcnn  said 
office  of  librarian  created  by  said  act.  And  tbat 
this  defendant  has  never  resigned  from  said  of- 
fice or  been  removed  therefrom  by  operation  of 
law,  ann  that  no  vacancy  has  occurred  in  said 
office  since  defendant's  amiolntmait  thereto  by 
the  Legialatnre  of  tbe  state  of  Arizona." 

Thereby  founding  his  tiUe  to  oonUnue  In 
tbe  <^Bce  upon  a  special  law  enacted  In  his 
Individual  favor,  whereby  he  Is  given  the  ez- 
duaive  prlvU^  of  holding  the  same. 

The  plaintiff  demurred  specially  to  the  por- 
tions of  the  answer  whlcb  attacks  tbe  le- 
gality of  plaintiff's  appointment  by  the  board 
of  curators,  and  demurs  to  that  portion  of 
defendant's  answer  setting  forth  defoidant's 
appointment  by  tbe  Legislature,  and  bis 
Tight  thereunder  to  continue  in  <dBce  after 
plalnttfTs  appointment  under  such  special 
law.  The  court  sustained  the  defoidant's  de- 
aaurren  to  pUtlntUTa  eomitaln^  and  aver- 


ruled  plain tlfTs  demunera  to  defendant's 
answer.  The  plaintiff  refused  to  amend. 
Hie  court  rendered  judgment  for  the  defend- 
ant, from  which  Judgment  plaintiff  appeals. 

The  auesti<m  of  law  presented  by  the  rec- 
ord Is  whether  on  July  23,  ldl5,  the  board 
of  curators  were  possessed  of  the  power  to 
remove  the  librarian  then  hQit^ing  the  office 
by  anointment  thereto  by  the  Legislature 
of  the  state,  made  on  the  face  of  the  act 
creating  the  office  of  librarian,  and  appoint 
tbe  plaintiff  as  the  suooessoc  In  otBce  to  tbe 
legislative  appointee  so  removed.  Tbe  rul- 
ing of  tbe  lower  court  in  effect  denies  the 
powtt  of  the  board  of  curatorB  to  remove 
the  legislative  appointee  and  ffll  the  office  by 
an  ai^intee  of  the  lx>ard.  ' 

The  parties  on  this  amieal  have  devoted 
mudi  time  and  labor  discussing  the  questlra 
of  the  power  of  the  Legislature  to  make  the 
appointmfflt  of  the  d^endant.  I  regard  that 
controversy  as  a  moot  question  in  this  case, 
for  the  reason  tbe  board  of  curators  found 
the  defendant  in  the  full  possesslMi  and  ea- 
joyment  of  tbe  office  when  the  board  came 
Into  ezl8tenc&  Tbe  board  did  not  nor  could 
exist  until  chapter  62,  Regular  Session  Laws 
of  the  Second  Legldature  1915,  p.  3^  be- 
came operative.  This  law  became  operative 
on  June  10,  IVlSt,  and  defendant  assumed 
possession  of  the  office  on  June  10,  1015. 
Unless  tbe  boar^  of  curators  possessed  the 
legal  powOT  to  remove  tbe  person  found  in 
the  actual  possession  of  the  office,  exercis- 
ing the  duties,  and  to  appoint  another  to  fill 
such  office,  then  the  appointment  by  the 
board  of  the  plaintiff  would  confer  no  rlgiit 
on  the  plain tur.  it  is  tbe  plalntlfTs  Individ- 
ual rl^t  that  is  primarily  involved  in  this 
action.  If  tbe  defendant's  possession  and  ex- 
erdse  of  the  office  was  without  legal  sanc- 
tion, the  public  right  is  affected,  and  the 
state  is  the  real  parly  In  interest,  but  in  the 
absence  of  a  legal  anointment  of  the  plain- 
tiff, his  private  rli^ts  are  not  affected,  and 
he  has  no  special  interest  In  the  matter 
which  would  give  blm  the  right  to  prosecute 
the  action.  In  order  that  the  plaintiff  may 
prosecute  this  action  In  his  own  name,  he 
must  show  that  he  has  some  Qiedal  interest 
and  r^ht.  other  than  the  public  right,  which 
is  denied  him  by  the  defendant 

The  vital  quesU<m  In  this  actlm  Is  wheth- 
er tbe  board  of  curators,  by  appointing  the 
plaintiff,  conferred  'Upon  plali^lff  a  better 
title  to  the  office  than  the  defendant  had  by 
reason  of  bis  legislative  appointment  Ttie 
question  otherwise  stated  la  whether  the 
board  of  curators  had  the  power  to  remove 
the  legislative  appointee  on  July  23,  1015, 
and  a^Kdnt  plaintiff  to  the  office.  We  must 
therefore  search  the  statute  (chapter  6%  su- 
pra) and  determine  Uierefrom  the  powos  of 
the  board  of  curators  to  remove  a  librarian 
found  in  office  and  to  lawfully  anoint  a 
Booeessor.  Section  1  of  said  chapter  62  pro- 
vides for  the  appointment  of  tbe  members 
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of  the  board  of  cnrators  of  the  state  library, 
and  defines  th^  re!q>ectlTe  terms  of  office, 
and  sectlwi  4  creates  the  legislative  refer- 
ence bureau.   Secttou  2  provides: 

"The  board  of  cunttoni  shall  have  full  control 
and  inaDftgetnent  of  the  library  and  all  its  de- 
partments, and  shall  provide  rules  and  regula- 
tions for  the  goTemment  thereof;  shall  elect  a 
chairman  who  shall  preside  at  all  meetinRB  and 
shall  appoint  a  law  and  legislative  reference  li- 
brarian who  shall  act  as  secretary  of  the  said 
board  and  hold  office  at  the  pleasure  of  the 
board;  Provided,  however,  that  said  board  of 
curators  are  not  empowered  to  appoint  said  leg- 
islative reference  librarian  dnruig  the  incum- 
bency in  office  of  the  said  librarian  as  provided 
in  section  3  of  this  act. 

"Sec.  3.  Until  otherwise  provided  by  law  Con 
P.  Cronin  is  appointed  legislative  reference  li- 
brariant  and  shall  serve  until  bis  successor  is 
appointed.  Any  vacancy  shall  be  filled  by  the 
board  of  curators." 

The  board  of  curators  by  the  first  portion 
of  section  2  is  expressly  commanded  to  ap- 
point the  librarian,  and  the  librarian  so  ap- 
pointed by  the  board  may  hcdd  such  office 
only  at  the  pleasure  of  the  board  appoint- 
ing him.  The  lauRuage  "shall  hold  office 
at  the  pleasure  of  the  board,"  as  used  In  sec- 
tion 2,  clearly  implies  that  the  board  of 
curators  is  given  the  power  to  remove  the 
librarian  In  office  at  any  time  the  board  may 
deem  pr<^r.  Such  expression  has  reference 
to  the  board's  power  to  remove  the  librarian, 
its  secretary,  In  the  course  of  performing  its 
duties  of  full  control  and  management  ot 
the  library  in  all  departments.  The  proviso 
on  Its  face  purports  to  withhold  from  the 
board  of  curators  some  of  the  powers  granted 
by  the  enacting  portion  of  the  sectl(m,  con- 
ditionally. The  implied  power  of  removing 
the  librarian  by  the  board  Is  not  expressly 
withheld.  Tlie  power  of  appointment  Is 
conditionally  withheld,  and  the  condition 
specified  is  that  such  power  may  not  be  exer- 
cised "during  the  incumbency  in  office  of  the" 
librarian  appointed  by  the  Legislature,  viz. 
Con  P.  Cronin.  The  expression  "during  the 
incumbency  In  office"  is  certainly  a  most  In- 
definite expression  of  a  period  of  time. 
Standing  alone,  It  places  no  minimum  nor 
maximum  limit  of  time  during  which  the 
power  of  the  board  of  curators  to  appoint 
a  librarian  is  withheld.  The  expression  is 
not  Intended  as  one  fixing  the  time  of  the 
Incumbency  of  office  of  Oon  P.  Cronin,  but 
is  Intended  as  fixing  by  reference  to  some- 
thing coming  after,  the  period  of  time  during 
which  tlie  board  of  curators'  power  of  ap- 
pointment Is  suspended.  That  period  of  time, 
so  referred  to,  must  be  determined,  not  from 
the  language  of  the  proviso  making  the 
reference,  but  from  the  language  coming  aft- 
er to  whl<^  reference  is  made  by  the  lan- 
guage of  the  proviso.  If  upon  consnlting 
the  portion  of  the  statute  to  which  the  refers 
ence  is  made,  a  time  of  "incumbency  In  office" 
is  fixed,  tlien  while  such  period  endures  the 
power  of  the  board  of  curators  to  amiolDt 
a  librarian  r^naliui  auapended.  SecttoD  S  Is 


expressly  r^erred  to  as  iimrridiiig  the  p^r* 
of  incumbency  in  office  during  which  ^e.'- 
of  time  the  appointive  power  of  the  t-^L.*- 
of  curators  remains  su^iended.   The  ; 
"as  provided  in  section  3  of  this  act"  qna.^ 
the  words  "during  the  incumbency."  c 
serve  to  limit  the  duration  of  the  Ic'  -  < 
bency  in  office  to  the  period  of  time 
incumbency  la  limited  by  the  provL«l<t'  ' 
section  3  of  the  act.   Braice  t2ie  effect  o' 
proviso  is  to  suspend  the  appointive  i-'" 
of  the  board  of  curators  for  the  peri-. 
time  set  forth  In  section  3  of  the  act,  <1il-  . 
whldi  the  legislative  appointee  la  gn: 
the  right  to  enjoy  the  <^ce. 

Section  3  clearly  deals  with  three  sii'> 
matters:    First,  with  the  matter  r>f  I 
appointment  of  a  legislative  reference   "  ! 
rian;  second,  with  the  matter  of  tLf  - 
tion  of  the  term  of  otflce  of  the  itbrtim: 
pointed ;  and,  third,  with  the  matt«r 
duties  of  the  board  of  curators  «upiW' 
such  board  to  fill  any  vacancies  thai  - 
occur  in  any  of  the  offices  provided  f<-' 
state  library.    Most  certainly  the  rtf 
made  in  the  proviso  to  section  2  1$  t 
second  subject-matter  with  which 
is  dealing,  viz.  the  matter  of  the  dm 
of  the  term  of  office  of  the  librarian  n'/.- 
ed  therein.    In  order  to  Intelligentl.v  =  ' 
at  the  period  of  time  the  person  an- 
by  section  3  may  lawfully  exercise  the  i. 
of  the  office  we  must  understand  thf  '.  - 
tlve  Intention  Jn  using  the  word* 
otherwise  provided  by  law."    Section  ' 
mences  with  this  expression.  The 
sion  is  certainly  qualifying  in  Its  natu^ 
It  a  limitation  upon  the  subject  of  a 
raent,  or,  Is  it  a  limitation  upon  the  ' 
of  duration  of  the  term  of  office?   It  *~ 
ly  not  a  limltaUon  upon  botb  snb>  ' 
the  expression  qnallfies  the  matter  ' 
polntm«)t.  then  It  means  simply  that  -  I 
polntment  of  Con  P.  Cronin  Is  mail'-  ' 
legislative  power.  In  the  absence  • ' 
legally  c(«istltuted  power,  and  until  f^v  ■  ' 
as  other  legally  constituted  flower      ■ ' 
to  existence  the  I^eglslature  assume^  '  I 
and  does  act  In  the  premises.    Cor.-^  -  ' 
"Con  P.  Cronin  is  appointed,"  etc. 
clearly  of  the  opinion  the  expressi-^?. 
otherwise  provided  by  law**   has  r* 
to  any  law  of  the  state  which  niaj  ■' 
not  be  in  contemplation  of  becominc  ■. ' 
in  the  future,  by  the  provisions  of  v'. 
manner  and  means  are  prescrlbe^l 
regular  appointment  of  tlie  law  mn- 
tive  reference  librarian.  Conseqn-^ 
expresdon  qualifies  the  matter  of 
ment,  the  first  snb^ect-matter  tre«t(>f. 
tlon  3,  and  has  no  bearing  what«> 
the  second  subjdct-matter  treated  ii.  ~  ' 
Uon.  j 

The  view  I  take  of  the  record  vf"  *  i 
to  the  matter  of  the  appolntm<Mit  .^f 
foidanb  by  the  Legislature  is  eta  lUw-  - 1 
that  It  la  a  moot  qoeatton  tn.  this 
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a  consequence  for  tb*  purposes  of  this  case 
I  regard  the  aj^lntment  of  the  defendanl; 
by  the  Legislature  as  legal  at  the  time  It  was 
made.  I  am  therefore  not  concerned  with 
the  matter  of  defendant's  appointment,  the 
first  of  the  subject-matto^  treated  In  section 
3,  but  I  am  concerned  with  the  question  of 
the  power  of  the  board  of  curators  to  re- 
move the  defendant  from  the  cSlce  to  which 
he  was  appointed  by  the  Legislature.  This 
question  necessarily  Includes  the  question  of 
the  duration  of  the  term  of  office  of  the  leg- 
islative appointee,  and  therefore  demands 
an  Inquiry  Into  the  legislative  meaning  of 
all  of  the  langnage  used  In  the  statute  affect- 
ing that  matter.  I  have  already  considered 
the  expression  "during  the  Incumbency  In 
office"  found  In  the  proviso  portion  of  sec- 
tion 2,  and  I  have  concluded  that  such  ex- 
pression refers  to  the  matter  of  the  duration 
of  the  defendant's  term  of  office  as  fixed  by 
section  S.  It  now  remains  to  Inqolre  into  the 
question  as  the  subject  of  the  term  of  office 
Is  affected  by  section  3. 

The  only  language  found  in  section  8  la 
any  manner  bearing  upon  the  matter  of  the 
duration  of  defendant's  term  of  office  la  as 
follows:  "And  shall  serve  until  his  succes- 
sor Is  appointed."  This  clear,  plain,  distinct 
Inngiiage  limiting  Con  P.  Cronla's  term  of 
office  to  extend  no  longer  than  to  the  mom«it 
his  successor  is  appointed  cannot  be  misun- 
derstood. The  connection  In  whldi  the  limi- 
tation Is  used  in  section  3  Impels  such  under- 
standing of  Its  meaning.  "Con  P.  Oronln  is 
appointed  I^lslatlve  reference  librarian  and 
shall  serve  until  bis  successor  Is  appointed," 
Is  the  language  used,  and  the  connection  In 
which  the  expression  appears.  Such  lan- 
gaage  Is  the  last,  and  therefore  the  latest 
expression  of  the  legislative  Intent  with  re- 
gard to  the  duration  of  Con  P.  Cronln'a  term 
of  office  under  his  appointment  to  the  office. 
The  limitation  immediately  follows  the  grant- 
ing words  of  appointment  They  are  most 
certainly  words  clearly  limiting  his  term  of 
office,  and  the  limit  placed  on  bis  term  of 
office  by  the  appointing  power  Is,  as  It  clear- 
ly, plainly,  and  distinctly  says,  the  appoint- 
ment of  a  successor  brings  to  a  close  by 
operation  of  law,  the  term  of  office  granted 
to  Con  P.  Crenln  by  the  Legislature. 

The  Legislature  does  not  expressly  Indi- 
cate by  whom  Con  P.  Cronln's  successor  may 
be  appointed.  This  was  unnecessary,  as  the 
members  of  the  Legislature  must  be  presum- 
ed to  have  understood  that  the  power  of 
appointing  the  librarian  was  expressly  grant- 
ed to  the  board  of  curators  to  be  exercised  at 
the  pleasure  of  the  board.  The  Legislature 
mast  be  presumed  to  have  also  known  that 
the  law  would  not  go  into  effect  for  90  days 
after  the  session  finally  adjourned,  and  that 
until  the  law  did  go  into  effect  the  board  of 
curators  could  not  be  appointed,  nor  exer- 
cise a  pleasure  of  appointing  a  secretary  nor 
be  In  need  of  a  secretxiry,  but  that  other 
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dqiartments  of  the  state  government  were  in 
need  of  the  services  of  such  officer.  The 
Legislature  evidently  saw  a  necessity  for  the 
immediate  need  of  a  legislative  reference 
librarian,  and  so  made  the  appointment  an- 
tfiorizlng  Its  appointee  to  perform  the  duties 
of  the  office  until  his  successor  is  appointed 
by  the  board  of  curators  provided  by  the 
same  statute  to  come  Into  existence  at  some 
future  date  When  the  statute  should  be- 
conje  effective  as  a  law,  and  thereafter,  when 
the  members  of  the  board  of  curators  should 
be  appointed  pursuant  to  such  statute  and 
qualify  as  such  officers,  electing  a  chairman— 
when  all  of  these  matters  have  transpired  In 
pursuance  to  such  act,  thereupon  the  law 
provides  for  the  appointment  of  a  law  and 
legislative  reference  librarian  by.  the  board 
of  curators,  by  a  designated  authority  other 
than  by  the  Legislaturew  Consequently,  until 
such  law  Is  efflective  and  In  operation,  by 
the  provisions  of  which  the  board  of  curators 
is  empowered  to  exercise  its  duties,  and  In 
fact  exercise  its  pleasure  in  the  matter  of 
appointing  a  secretary,  the  Legislature  makes 
the  appointment;. 

I  am  of  the  opinion  that  this  expreesl(m, 
"during  the  Incumbency  in  offl<%,"  as  used  in 
the  proviso  on  account  of  the  proviso  express- 
ly referring  to  section  3  for  InfOTmatlon  as  to 
the  meaning  Intended  to  be  ctmveyed,  means 
nothing  more  than  that  which  Is  expressed  In 
section  3  with  regard  to  the  ending  of  Cron- 
ln's term  of  ofilce,  viz.  "until  his  successor 
Is  appointed."  His  successor  is  liable  to  be 
appointed  by  the  board  of  curators  at  any 
time  after  the  lew  is  in  (^ration  and  the 
pleasure  of  the  board  Is  exercised.  No  other 
meaning  can  be  given  the  statute  and  retain 
the  portion  of  section  2  which  expressly 
grants  to  the  board  of  curators  the  power  to 
remove  any  librarian  and  appoint  another  at 
its  pleasure.  If  the  proviso  takes  away  from 
section  2  these  expressly  granted  powers, 
permanently,  by  all  of  the  authorities  the 
proviso  is  void,  and  the  enacting  iwrtion  of 
the  statute  la  effective,  notwlthistanding  the 
proviso  to  the  contrary. 

Another  rule  of  statutory  construction  is 
applicable  to  this  statute,  viz.:  The  last  ex- 
pression of  the  Legislature  Is  controlling  in 
case  of  Irreconcilable  confilct.  In  this  case 
the  last  expression  of  the  Legislature  with 
regard  to  the  defendant's  term  of  office  la 
that  be  shall  serve  "until  his  successor  is 
appointed."  If  the  board  of  curators,  after 
having  been  expressly  empowered  in  section  2 
to  appoint  a  librarian,  Is  Bus[)ended  by  the 
proviso  "during  the  incumbency  In  office"  of 
Con  P.  Cronin,  and  his  term  endures  the  re- 
mainder of  his  life,  or  until  removal  for 
cause,  or  until  he  voluntarily  resigns,  or 
until  the  Legislature  removes  him,  as  I  un- 
d^tand  the  majority  of  this  court  holds  as 
the  clear,  plain,  distinct  language  of  the  act, 
then  most  certainly  the  band  that  saw  to 
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the  board  of  coraton  the  right  to  ezerdae 
Its  pleuore  and  reniore  Oie  librarian,  knew 
not  wbat  the  other  hand  was  ddog,  while 
■at  ttxe  same  time  the  right  glvat  was  taken 
awar  permanently.  Why  did  fbe  L^telatoie 
xrant  a  right  to  the  board  ot  cnrators  In  oob 
breath,  and  in  the  next  take  it  away?  Such 
a  oonstractlf»  placed  upon  this  etatate  la  not 
a  necessary  constmctlon.  Anotbo-.  and  a 
better  constmctlcm,  may  fidrly  be  pUoed  up- 
on the  statute,  and  thereby  retain  Its  prorl- 
slons  as  I  am  constrained  to  believe  was  the 
legislatii-e  intent  I  regard  the  rejection  of 
plain  statutory  provisions  as  a  dangerous 
and  unwarranted  action.  Clearly  the  ap- 
pcdntment  of  a  librarian  by  the  board  neces* 
sarily 'removes  the  then  incumbent  Conse- 
quently the  enacting  portion  of  section  2  fully 
empowered  and  empowers  the  board  of  cura- 
tors to  remove  at  Its  pleasure  any  person 
found  in  possession  of  the  oflBce  at  any  time, 
without  r^rd  to  the  source  of  bwA  person's 
title  to  the  office.  The  board  need  have  no 
excuse  for  removing  the  person  so  found  in 
office,  other  than  its  pleasure.  Its  pr^fermce 
Uiat  another  person  fill  the  offloe.  The  exist- 
ence of  such  pleasure  or  ivef^rence  i»  all 
Uut  is  le^lly  necessary  to  fully  warrant  the 
board  in  removing  an  Incumbent  by  the  ap- 
pointmoit  of  his  successor.  The  appointment 
of  a  successor  by  the  board  curators  is  all 
sufficient  to  evidence  the  board's  pleasure  In 
this  respect,  and  work  a  removal  of  the  hi- 
cumbent.  The  appointmmt  by  sudi  board 
confers  the  title  to  the  office  exclhirively  on 
its  appointee. 

Beyond  any  doubt  the  fiicts  stated  in  plain- 
tiff's complaint,  and  admitted  by  defendant's 
demurrer,  are  sufficient  to  set  forth  a  cause 
of  action,  and  estobllsh  plaintiff's  right  to 
the  office. 

If  section  8  is  given  a  construction  by 
which  the  defendant  is  granted  the  exclusive 
right  to  enjoy  the  office  Ind^nltely  or  until 
gome  future  L^lslature  shall  see  fit  and 
proper  to  declare  bis  ri{^t  to  the  office  at 
an  end,  such  construction  would  clearly  mean 
that  the  defendant  holds  the  office  by  a  spe- 
cial grant  during  his  life;  that  he  has  con- 
ferred upon  him,  granted  to  him,  the  special 
privilege  of  holding  this  particular  office  for 
life,  and  is  specially  granted  immunity  of 
removal  therefrom  by  any  power  other  than 
the  Legislature  enacting  a  ^>eclal  law  for 
that  purpose.  Such  Is  the  effect  of  the  de- 
fendant's contenUoD,  and  if  we  sustain  such 


contention,  we  place  sndt  an  interpietation 

opcKi  secUon  8  of  this  diapter  as  will  causa 
such  section  to  come  Into  direct  conflict  with 
subdivision  IS  «C  section  19^  artlde  4,  8tat» 
Constitution,  whereby  the  Legislature  is  ex- 
pressly prohibited  from  enwtlng  any  vedd 
law,  "granting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  udnslve 
privileges,  ImmnnltleB,  or  trandilses." 

The  appoltttnient  of  an  individual  by  oam^ 
and  empowering  the  person  so  appointed  to 
exercise  Uia  duties  of  a  partleolar  office  nam* 
ed,  is  not  such  an  act  by  the  Legislature  as 
may  be  dignified  by  the  term  "law."  Bat. 
when  the  Legislature  creates  an  office,  and 
In  direct  connection  with  the  law  whldi 
creates  the  office  appoints  an  incumbent  there- 
for, and  declares  that  the  person  so  appoint- 
ed Shall  not  be  ronoved  fiiom  the  office  other- 
wise than  by  another  act  of  the  Legislature, 
to  be  passed  at  some  future  time,  most  cer- 
tainly the  Legislature  has  thereby  granted 
to  an  individual  a  special  privilege,  and  also 
granted  to  such  individual  Inmmnlty  of  re- 
moval until  another  special  law  Is  macted.  ' 
Such  grants  are  nothing  less  Uian  ^ledal 
laws,  enacted  in  the  particular  case  of  the 
appointee  and  are  void,  because  prohibited. 
Hunt  V,  Mohave  County,  18  Aria.  108 
Pac.60a 

Such  constmctlon  aa  will  cause  the  law 
to  come  into  ocnfllct  with  the  Ctmstltntloii 
should  be  rejected  aa  beyond  the  leglslatiTe 
int«t  Every  law  enacted  must  be  presumed 
to  have  been  enacted  by  the  L^islature  with 
the  inteutlfm  that  it  will  become  operative 
and  beneficial.  Certain^  the  granting  of  an 
office  to  an  individual  for  life  is  contrary 
to  our  form  of  state  government,  and  sudi 
grant  is  a  vlolatloQ  of  the  spirit,  If  not  the 
letter,  of  our  Oonstltotl<m. 

I  am  clearly  of  the  opinion  that  the  grant- 
ed power  to  the  board  of  curators  to  remove 
any  law  and  legislative  reference  librarian, 
by  whomsoever  appointed,  r^nalned  with  the 
board  of  curators  on  July  28,  1915,  and  that 
the  power  to  remove  Con  P.  Cronln  by  the 
appointment  of  his  successor  was  clearly 
within  the  power  of  the  board  of  curators. 

As  a  consequence,  I  dissent  from  the  order 
affirming  the  Judgment  I  am  of  the  <^c^oii 
that  the  Judgm^t  should  be  reversed,  and 
the  cause  remanded,  with  Instructiooa  to 
overrule  d^endant's  demurrers  to  plaintiff's 
complaint  and  sustain  irialntiff'B  demarrw  to 
def«idantf  s  answer. 
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QRADT  OODNT;  «t  aL  t.  CHIOKASHA 
COTTON  011/  00. 

STATE)  et  aL  T.  SAMA 

(Nos.  7837.  7018.) 

(Svpnme  Coart  of  Oklahoma.  April  10. 1S170 

(ByUahM  bj/  the  Oowrt.) 

1.  Taxation  «=»4d3<2)  —  Absesshbht  —  Us- 
TXBW— JuBiSDionoN— JuDounr  or  Godr- 

TT  GOUBI^DXBOOTSKT  OF  OUXIBD  TaXABXS 

Pbopebtt. 

Neither  the  Supreme  Coart  Qor  the  district 
coart  have  jnriadiction  to  review  upon  appeal 
or  by  petition  In  «ror  an  order  cr  Jadgtuent  vt 
the  eoonbr  ooovt  made  in  a  proeeemnc  pending 
before  said  court  upon  appeal  from  vxe  action 
of  tiie  county  treasurer  in  proceedings  instituted 
porauant  to  the  atatutes  goTeming  the  dificovery 
of  omitted  tazaMe  property- 

[Ed.  Note.— For  other  cases,  see  Taxatitm, 
Cent.  Dig.  f  877.} 

2.  Okbtiokabi  «s»28(2),  29— Scofk  or  Bxut- 

DT— JUBISDICnON  OF  IhISKIOB  GOTTST— EB- 

Aoaa  OF  Li&w. 
The  common-law  writ  of  certiorari  as  used  in 
thia  jurisdiction  brings  up  for  review  but  one 
question,  and  that  is  whether  the  inferior  tribn- 
nal  or  coart  kept  within  or  exceeded  the  juris- 
diction conferred  upon  It  bj  law.  It  cannot  be 
used  to  correct  errors  of  law  or  fact  committed 
by  the  inferior  tribunal  within  tiie  limits  of  its 
jorisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  41,  42.] 

Original  appllcatloa  by  Qrady  County  and 
others  and  the  State  of  Oklahoma  and  others 
for  a  writ  ot  certiorari  to  review  the  action 
of  the  Coilnty  Treasurer  of  Grady  County, 
the  County  Court  of  that  County,  and  the 
District  Court  of  the  Fifteenth  District  Court 
Judicial  District  In  the  matter  of  a  certain 
proceeding  Instituted  on  relation  of  the  tax 
InQulaitor  of  Grady  County  asainst  the  Ghlck- 
asba  Cotton  Oil  Company  to  assess  Its  omit- 
ted property.  Writ  denied. 

Jno.  H.  Venable,  Co.  Atty.,  of  GMckaaha, 
and  A.  K.  Sw^n.'  Asst.  Co.  Atty.,  of  Tulsa  (J. 
P.  Wbittlngfalll.  of  Chlckaaba,  of  counsel), 
toT  plalntlfts  In  error.  Keaton,  Wells  A 
Johnston,  of  Oklahoma  City,  and  Bond,  Mel- 
ton A  H^ton,  of  CUckasha,  for  defendant 
in  error. 

KANB,  J.  This  is  an  original  application 
for  a  writ  of  certiorari  tor  the  purpose  ot 
reviewing  the  action  of  the  county  treasurer 
ot  Qrady  county,  the  coun^  court  of  said 
county,  an^the  district  court  of  the  Fifteenth 
district  cciurt  judicial  district,  in  the  matter 
of  a  certain  proceeding  ^stltuted  on  relation 
of  the  tax  Inauisltor  of  Grady  county  against 
the  Chicka^  Cotton  OU  Company,  in  which 
It  was  Bonght  to  assess  as  emitted  property 
the  capital,  surplus,  and  undivided  profits  of 
said  company  at  Its  prindpal  place  of  busi- 
ness In  Grady  county,  after  it  had  rendered 
tor  taxation  In  the  various  other  counties 
where  located  the  greater  portion  of  its  tangi- 


ble vropeittj  in  the  manner  prescribed  by 
law  for  tbe  assessing  at  the  propert?  of 
natnral  p^vons.  After  a  full  hearing,  the 
county  treasurer  found  that  Inasmudk  as 
the  Ghlckaaha  Cottcoi  Oil  Company  had  ren- 
dered and  assessed  its  proporty  located  in  Uie 
several  counties  of  the  State  ot  OUahoma 
for  taxatl<m,  where  located,  for  the  years  cov- 
ered by  the  eon^lalnt  of  the  tax  Inquisitor, 
the  capital  stodc  of  said  corpwation  being  in- 
vested in  such  properties  and  the  moneyed 
capital  of  audi  corp(»«tt«i  was  not  snbject  to 
assessment  in  Grady  county.  Wherefore  it 
w^  ordered  and  adjudged  that  these  pro- 
ceeding be,  and  the  same  hmt^  are,  dis* 
missed  with  prejudice.  Thereafter,  and  In 
due  time,  the  coun^  of  Grady,  on  bduilf  of 
itself  and  the  state  of  Oklahoma,  school  dls- 
triot  of  Grady  county  No.  1,  and  the  dty  of 
Chlckasha,  served  notice  of  appeal  upon  the 
reepoDdent.  Whereupon  the  entire  record  be- 
fore the  county  treasurer  of  Grady  county 
was  filed  by  tbe  tax  ferret  in  the  county 
court  of  Grady  Ooonty.  Thereafter  tbe 
Chlckasha  Cotton  Oil  Company  moved  the 
county  court  to  dismiss  these  proceedings,  for 
the  reason  that  said  court  has  no  Jurisdic- 
tion of  the  parties,  and  no  jurisdiction  of  tlie 
subject-matter  involved,  whldi  motion  was 
sustained  by  the  county  court  and  an  order 
entered  dismissing  said  proceeding  for  want 
of  Jurisdiction.  Proceedings  for  a  writ  of 
certiorari  were  then  commenced  In  the  Su- 
preme Court,  wherein  It  was  sought  to  re- 
view the  proceedings  and  Judgment  ot  the 
county  court,  and  also  tbe  proceedings  of  the 
county  treasurer,  which  petition  for  a  writ  of 
certiorari  was  denied  by  this  court  on  the  2d 
day  of  Febmary,  1916,  for  want  of  proper 
parties  def»dant  State  v.  GhldEasha  Cot- 
ton OU  Co.,  46  OU.  472. 146  Pac.  433.  On  the 
18th  day  of  November,  1914,  the  plaintiffs  In 
error  herdn  filed  a  petition  tor  writ  of  vrtm 
in  the  district  covit  of  the  Fifteenth  district 
court  Judicial  district  sitting  for  and  in  Gra- 
dy county.  Thereafter  respondent  moved 
said  court  to  dismiss  s&id  petition  for  writ 
of  «rTor.  for  the  reason  that  it  is  shown  iqh 
on  the  faoa  of  said  petition  and  the  exhibits 
attached  thereto  and  referred  to  therein  that 
this  coart  has  no  Jurisdiction  therein,  wbldi 
motion  was  sustained  and  the  proceedings 
dismissed  for  want  of  jurisdiction. 

[1]  As  to  tbe  question  invidved  in  cause  No. 
7913,  wher^n  the  action  of  the  district  court 
Is  sought  to  be  reviewed,  it  is  sufficient  to 
say  that  It  has  been  settled  beyond  perad- 
venture  in  this  Jurisdiction  that  neither  the 
Sui^eme  Court  nor  tbe  district  court  have 
Jurisdiction  to  reriew  upon  appeal  or  by  pe- 
tition In  error  an  order  or  judgment  of  the 
county  court  made  In  a  proceeding  pending 
before  said  court  upon  appeal  from  the  ac- 
tion of  the  coimty  treasurer  In  proceedings 
instituted  purtmant  to  the  statutes  govern- 
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Ing  the  discovery  of  omitted  taxable  property. 
This  for  the  reason,  as  stated  by  the  court, 
that  there  Is  no  statute  which  authorizes  an 
appeal  In  such  proceedings  from  the  coun- 
ty court  to  any  other  court.  Bd.  County 
Com'rs  of  Kingfisher  County  v.  Guaranty 
State  Bank,  27  Okl.  756,  117  Pac.  216 ;  Asher 
State  Bank  v.  Bd.  County  Com'rs,  31  Okl.  145, 
120  Pac.  634 ;  State  et  al.  v.  Cawthom's  Es- 
tate, 31  Okl.  560,  122  Pac.  522;  McAlester 
Trust  Co.  V.  Watson,  County  Treas.,  45  Okl. 
607.  146  Pac.  586.  In  view  of  these  cases. 
It  follows,  of  course,  that  the  district  court 
was  right  In -declining  to  leview  by  appeal 
tbe  action  of  the  county  treasurer  and  tbe 
county  court. 

[2]  It  Is  next  contended  on  behalf  of  re- 
spondent that  certiorari  is  not  a  proper  rem- 
edy to  compel  a  taxing  officer  to  make  an  as- 
Bosment  or  to  review  the  corxectness  d  a 
decision  of  an  Inferior  court  declining  to  take 
jurisdiction  of  tbe  cause  or  procseedlng.  And 
this  contention  seems  to  be  conceded  by  coon- 
seL  fcKT  petitioner,  unless  this  court  OTORnles 
several  of  Its  former  oplnlms,  wblcb,  they 
say,  are  against  the  w^ght  of  authority*  In 
Baker  v.  Newton.  22  Okl.  658,  98  Pac.  931, 
In  re  Benedictine  Fathers  of  Sacred  Heart 
Mission,  45  Okl.  362,  145  Pac.  49*,  Tiger  et 
al.  V.  Creek  County  et  ah.  45  Okl.  701,  146 
Pac.  912,  and  Parraenter  v.  Ray,  County 
Judge,  158  Pac.  1183,  this  court  has  held  that 
the  office  of  the  writ  of  certiorari  at  common 
law  Is  to  bring  up  the  record  from  an  In- 
ferior court  or  tribunal  to  a  superior  court 
for  Investigation  as  to  jurisdictional  errors 
only.  These  ciises  state  the  rule  to  be  that, 
whilst  it  Is  undoubtedly  within  the  power  of 
this  court  under  the  supervisory  power  con- 
ferred upon  it  by  the  Coostltnti<m  to  review 
by  certiorari  the  Jurisdictional  errors  of  any 
Inferior  court  or  board  in  a  case  In  which  no 
appeal  or  proceeding  In  error  Would  lie, 
still  the  writ  will  Issue  only  for  ttie  pni^ 
pose  of  correcting  such  wrong  as  may  have 
been  done  the  parties  by  reason  of  a  jndg- 
moit  rendered  without  Jurisdiction,  or  In  ex- 
cess of  Jurisdiction.  Generally,  the  final 
judgment  sustatntng  a  writ  of  certiorari  goes 
no  further  than  to  declare  void  sncb  proceed- 
ings of  an  Inferior  tribunal  as  are  beyond  or 
in  excess  of  Its  jurisdiction.  It  will  be  ob- 
served that  tba  petitioner  herein  is  not  seek- 
Ing  to  have  tbe  proceedings  of  tbe  county 
treasurer  or  county  court  quashed  or  set 
aside  because  said  tribunals  have  «eeeded 
tbelr  Jurisdiction,  or  for  Ulegallly  In  tbe 
mode  oi  procedure^  bnt  are  praying  this  court 
to  require  said  Inferior  tribunals  to  take  Ju- 
risdiction for  tbe  purpose  of  revising  their 
concluEdon  on  a  question  of  law,  and  to  make 
an  assessment  of  certain  personal  pnn>erty 
alleged  to  have  been  omitted  during  a  series 
of  preceding  years.  The  coun^  treasurer  as- 
snmed  Jurisdiction  of  the  cause,  and.  after 


a  full  Investigation,  found  In  rffect  that  '-■ 
petitioner  having  formerly  returned  all  otV>. 
tangible  property  for  taxaUon,  do  duty  ^ 
malned  for  him  to  perform  undtt  the  oiiiltr>- 
property  statute.  As  In  making  this  rjlir; 
the  treasurer  neither  acted  without  Jntisi' 
tion  nor  In  excess  thereof,  cleariy  tlie  cs» 
bar  Is  not  distinguishable  from  the  fun,^ 
eases  wherein  the  court  has  held  that,  ¥l;  ■ 
certiorari  Is  tbe  appropriate  writ  bj 
courts  vested  with  a  superintendlDg  aii: 
and  supervision  over  all  Inferior  boerds  ~ 
courts  created  by  law  review  sudi  pr""- 
Ings  or  acts  of  the  latter  as  are  of  a  jud^  - 
nature,  still  tbe  purpose  of  tbe  writ  b  v.  ■ 
termlne  whether  BUcb  Inferior  tribunals  Li 
kept  within  or  exceeded  the  power  coaf^r- 
uiKjn  them  by  law.  As  was  held  In  oo' 
those  cases  (Parmenter  v.  Bay.  Coon^  JO' 
supra) :  "Tbe  common-law  writ  ol  wni' 
as  used  In  this  Jurisdiction  brings  np  f"." 
view  but  one  question,  and  that  in  viy. 
tbe  Inferior  tribunal  or  court  kept  wirJi 
exceeded  the  Jurisdiction  conferriHl  ki>' 
by  law.  It  cannot  be  used  to  cacvtd  '' 
of  law  or  fact  committed  by  the  Inferia- 
bunal  within  tbe  limits  of  Its  Jnrisdi-^^ 
For  tbe  reasons  stated,  tbe  writ  is  - 

SHABP,  C.  J.,  and  HABDX,  TIKN- 
and  THACKBR,  JJ^  concur. 


THOMAS  V.  HALSBiLL  et  aL  (No.  ^ 
(Supreme  Court  of  Oklahoma.    April  IP,  '■ 

(SyllatHU  by  the  Cowrt,} 

1.  Apfeai,  aitd  Ebbob  ^3»1009(4)— Fd-  ' 
— conolusiveness. 

In  a  suit  in  equity  the  Supreme  Cour 
peal  IB  not  at  liberty  to  set  aside  thr  : 
of  fact  of  tbe  trial  court  unless,  aft'?  - 
sideration  of  the  entire  record,  it  appei*'  | 
such  findings  are  clearly  against  the  v— 
the  evidence. 

[Bd.  Kote.— For  other  cases,  see  Spy- ' 
Brror.  Cent  Dig.  i  3974.] 

2.  MOBTQAOES  «S338(1)— Dkbd  OB  Mcr  I 

— FlNDINOB— SUfTIClEHCT  OV  B^lOE" 
Record  examined,  and  held,  that  tbi> '  | 
d  fact  of  the  trial  court  are  fairly  e-: 
by  the  wdi^t  of  the  e^ence. 

[Bd.  Note.— For  otbw  mamm,  sec  S-'-l 
Gent  Dig.  i  108.] 

8.  HuiBAKn  AND  Wm  ^3»183— Wm'  ] 

ABATS  PaOPBBTT— CORTKXAJeCB— Cc^*  I 
ATION. 

Where  by  statute,  as  in  tbia  jari»!  ' 
married  woman  may  dispose  ot  be#s«(  '  ' 
tate  by  deed  the  same  as  if  she  were  a  ' 
the  discharge  of  her  husband's  debt  cc:- ' 
Bufiicient  consideration  to  support  a 
veyance  of  bar  separate  real  tatmte  r 
that  purpose. 

[Bd.  Note.— Vor  otfaw  esses.  «ee  Hii^!^i 
Wife,  Cent.  J>ig.  U  TZl,  Mt2.] 

4.  OoHPcfKivoT  or  WiTiruiiMiii 

By  statute  in  this  state  (section  h ' 
Laws  1910)  the  husband  is  incompetcc 
fy  ftjr  or  against  his  wife,  except  c^'  ' 
truuaetlons  In  which  one  SMsted  ss  >' 
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the  otber,  or  mbm  U*  lo^t  partkH  and 
have  a  ji^t  intwut  in  tiie  actUnk 

5.  WiTHKsazB  «s>52(8>-Goi(PmtNOT— Hub- 
band  AND  Wife. 
Record  examined,  end  held,  that  io  tbe  dr- 
ciunBtaneea  of  this  case  the  trial  court  did  not 
err  In  holding  the  husband  to  be  an  Incompetent 
witness  to  testify  for  or  against  his  wife. 

[Ed.  Note.— For  other  cases,  see  Witneam, 
Cent.  Dig.  H  128,  417.  419,  424J 

JElrror  from  District  Court,  Okmulgee  Conn- 
ty;  Erneflt  B.  Hughes,  Judge. 

Statutory,  action  In  «)ectlD«at  and  suit  to 
quiet  title  to  a  tract  of  land  by  Nellie  Thom- 
as against  El  Ia  Halsdl,  In  which  the  Inter- 
natliHial  I«nd  Company  was  made  a  party 
d^ndant  with  leave  to  file  a  petltlcm  in  in* 
terTentlon.  Judgment  for  defendant  Intema- 
tlonal  Lend  Company,  and  plaintiff  brings 
error.  Affirmed. 

D.  P.  E^rreH  and  Merwlne  ft  Newhoase, 
all  of  Okmulgee,  for  plaintiff  In  error.  Wil- 
liam M.  liatt^ews,  of  Okmnlgee,  and  Geo.  S. 
Ramsey,  of  Modcogee,  tor  d^endants  In  er- 
ror. 

KA2<rE,  J.  This  was  a  statutory  action  in 
ejectment  and  suit  to  quiet  the  title  to  a  cer- 
tain tract  of  land,  eonuDenced  by  the  plain- 
tiff in  error,  plainUff  below,  against  one  B. 
It.  HalseU.  Subsequent  to  the  filing  of  the 
petition  the  International  Land  Company,  a 
GorporatiOD,  the  defendant  in  NTor  herein, 
was  made  a  party  defendant  to  the  action 
and  was  given  leave  to  file  a  petition  in  in- 
tervention. After  various  motions,  answers 
and  replies  were  filed  by  the  plaintiff,  defend- 
ant, and  intervener,  respectively,  the  Issnes 
were  Joined  by  the  original  petlti<m  of  the 
plaintiff,  the  amended  answen  of  tbe  def^tl- 
ant  and  Intervener,  and  the  amended  reply 
of  the  plaintiff.  The  principal  issue  of  fact 
thus  Joined  by  tbe  pleadings  was  whether  a 
certain  instrument  executed  by  Nellie  Thom- 
as, the  plaintiff,  and  her  husband,  Dave 
Thomas,  to  one  Howard  E.  Bell,  on  the  lltli 
day  of  March,  1905,  which  upon  Its  face  ap- 
peared to  be  a  warranty  deed  conveying  title 
In  fee  simple  to  the  land  in  controversy,  was 
not  in  fact  a  mortgage  executed  for  the  pur- 
l>ose  of  securing  tbe  payment  of  a  loan  of 
money  made  by  Bell  to  Dave  lliomas.  The 
trial  court  mode  special  findings  of  fact  and 
concIuRloDB  of  law  as  follows: 

"Thnt  on  the  11th  day  of  March,  1905,  the 
said  Nellie  Thomas  and  Dave  Thomas,  her  hiis- 
Imnd,  made,  execnCed,  and  delivered  to  Howard 
Bell  a  warranty  deed  conveyiufc  the  above- 
described  plat  of  land.  The  court  &id8  that  the 
plaintiff  herein  did  on  that  date  sell  and  convc^y 
the  fee-simple  title  to  said  land  to  the  said 
Howard  Ei  Bell,  and  finds  that  snid  deed  is  not 
a  mortgage,  and  was  not  intended  as  a  mort- 
gage, but  was  intended  to  grant,  transfer,  and 
convey  tbe  title  to  said  premisesi  Hie  court 
^nds  that  tbe  defendant  International  Land 
Company  is  the  owner  in  fee  simple  of  said 
premises,  and  that  It  is  a  bona  fide  parchaner 
for  value  and  without  notice  of  the  plaintiffs 
claim.  The  court  finds  the  Issues  of  fact  against 
the  plnintiff  and  that  the  equities  are  in  favor 


of  the  defbndanta.  It  is  ther^ore  ordered,  ad- 
Judged,  and  decreed  tbat  tbe  idaintUE  tal^e  noth- 
ing herein,  but  tbe  defendant  International  Land 
Comnany  is  hereby  adjudged  and  decreed  the 
owner  of  the  above  described  premises." 

It  Is  to  reverse  this  finding  and  Judgment 
of  the  trial  court  that  tbls  proceeding  In  er- 
ror was  commenced. 

[1 , 2]  From  the  foregoing  brief  statement 
It  is  obvious  that  the  principal  question  at 
the  threshold  of  this  case  Is  whether  tbe  find- 
ing of  the  trial  court  to  tbe  effect  tbat  tbe 
instrument  signed  by  Nellie  Thomas,  and 
her  husband  was  in  fact  intended  for  what 
it  purports  to  be,  a  warranty  deed,  and  not  a 
mortgage,  is  clearly  against  tbe  weight  of  the 
evidence.  Tbe  rule  In  tbls  Jurisdiction  La  tbat 
In  a  suit  In  equity  tbe  Supreme  Court  on  ap- 
peal Is  not  at  liberty  to  set  aside  tbe  findings 
of  fact  ot  tbe  trial  court,  unless,  after  con- 
sideration of  the  entire  record.  It  appears 
that  such  findings  are  clearly  against  the 
weight  of  tbe  evidence.  Scbocit  v.  Fish,  45 
Okl.  12,  144  Pac.  G84 ;  Wlmberly  v.  Wlnstock, 
4ft  Okl.  645,  149  Pac  238;  Tucker  v.  Thraves, 
151  Pac.  SOS ;  Smith  v.  Skeltou,  163  Pac.  268, 
not  yet  officially  reported. 

Briefly  tbe  testimony  of  the  plaintiff  was 
to  tbe  effect  that  she  and  her  husband,  who 
were  both  Creek  freedmen,  resided  at  or  near 
Boynton,  a  small  town  a  short  distance  from 
the  city  of  Muskogee;  that  on  the  lltb  day  of 
March,  1905,  tbey  went  by  train  from  Boyn- 
ton to  tbe  city  of  Muskogee,  tbe  husband 
paying  tbe  expenses  of  the  trip;  that  after 
tbelr  arrival  at  Muskogee  tbe  husband  went 
alone  to  the  office  of  Howard  E.  Bell  for  tbe 
purpose  of  preparing  for  signature  the  in- 
strument tbe  plaintiff  had  previously  agreed 
to  execute;  tbat  when  this  instrument  was 
ready  for  signature  she  was  sent  for  by  her 
husband,  whereupon  she  immediately  went 
to  tbe  office  of  Bell,  where  this  Instrument 
was  presented  to  her  by  her  husband,  who 
asked  her  to  sign  It;  tbat  at  first  she  did  not 
wish  to  comply  with  his  request,  but  upon  his 
Insistence  that  tbe  instrument  was  only  a 
mortgage  she  finally  affixed  her  signature 
thereto  by  mark,  being  unable  to  read  or 
write,  and  thereupon,  accompanied  by  her 
husband,  she  went  to  the  office  of  a  Mr. 
Bwanson,  a  notary  public,  where  tbe  execu- 
tion of  tbe  instrument,  In  form  a*  deed,  was 
duly  acknowledged.  Whilst  It  Is  true  that 
the  testimony  of  tbe  plaintiff  In  regard  to 
the  statements  of  her,  husband  as  to  the  in- 
strument being  a  mortgage  is  corroborated 
by  two  other  Creek  freedmen,  who  were  pres- 
ent in  Bell's  office  when  tbe  instrument  was 
executed,  on  the  other  band,  that  she  did  not 
know  tbe  nature  and  effect  of  the  Instrument 
she  really  slgoed  is  strongly  contradicted  .by 
many  circumstances,  which  were  developed 
at  tbe  trial,  as  well  as  by  the  direct  evidence 
of  at  least  one  witness,  Mr.  Swanson,  tbe 
notary  public,  who  seems  to  be  the  only  dis- 
interested witness  who  testified.   One  of  the 
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ctremmtBiKes  wUdi,  In  onr  Jndsmefit, 
strongly  t^ids  to  support  the  flnding  of  tbe 
trial  court  Is  the  long  period  of  time  which 
tbe  plaintiff  allowed  to  interrene  between  the 
exeentiai  of  tbe  imttmment  and  Oie  first  as- 
sertion on  her  part  that  she  Intended  to  st^ 
a  mortgage,  and  not  a  warranty  deed,  as  the 
Instrament  appears  to  be.  It  is  nndlEg;>nted 
that  immediately  after  the  execution  of  this 
Instmment  the  grantee  named  therein  enter- 
ed into  the  possession  of  tbe  premises,  and 
that  he,  or  his  assigns,  remained  In  undis- 
turbed possession  thereof  until  a  short  time 
before  the  eommencCTient  of  this  action.  As 
we  have  sem,  the  deed  was  dated  March  11, 
180S,  whilst  this  acthm  was  commenced  on 
the  23d  day  of  October,  1918,  a  period  of 
nearly  nine  years.  It  seems  almost  incon- 
ceivable that  the  plaintiff  would  have  con- 
tinued to  act  toward  this  land  as  a  stranger 
for  the  period  of  nine  years,  or  more.  If  she 
did  not  fnlly  understand  that  tbe  effect  of 
tbe  BeU  deed  was  to  divest  her  of  all  her 
right,  title,  and  interest  therein.  Hie  record 
also  discloses  that  Just  prior  to  the  filing  of 
this  suit  oil  had  been  discovered  in  paying 
quantities  on  adjoining  lands,  and  that  it 
was  subsequent  to  this  latter  date  that  Uie 
plaintiff  first  asserted  her  dalm  to  the  pron- 
Ises  as  against  these  defendants.  Whilst  it 
may  be  difficult  to  trace  any  well-defined  cor^ 
rdatton  between  these  latter  drcumstances, 
yet  they*  so  often  appear  in  such  close  prox- 
imity to  each  other  in  tbe  cases  of  this  Class 
arising  in  tbe  oil-producing  portions  of  the 
state,  as  to  at  least  render  the  point  worthy 
of  pas^ng  comment  The  record  beftnre  us 
contains  all  the  evld«ice  takm  at  tSu  trial, 
but  fts  it  is  quite  volnminons,  no  useful  pur- 
pose would  be  subserved  by  setting  it  out  in 
this  opinion  or  commenting  upon  It  at  any 
great  length.  It  is  suffldnit  to  say  that  we 
have  examined  it  all  very  carefully,  and 
weiiAed  all  the  facts  and  circumstances,  as 
In  tbis  class  of  cases  It  la  onr  duty  to  do,  and 
that,  viewing  it  all  In  the  light  of  the  plain- 
tiff's conduct  toward  the  land  fw  so  many 
years,  we  are  conrlnced  that  the  finding  of 
fact  of  the  trial  court  as  to  the  nature  of  tbe 
instmment  signed  by  the  plaintiff  Is  fairly 
sustained  by  tbe  weight  of  the  evidence.  As 
tbe  defendant  herein  daima  title  through  a 
diain  of  convinces,  of  which  tbe  inatm- 
ment  we  find  to  be  a  valid  deed  of  warranty 
constltuteB  the  initial  Hnk,  It  will  be  unneces- 
sary to  notice  many  of  tbe  remaining  assign- 
ments  of  error  presented  for  review  by  coun- 
sel for  plaintiff,  such  as  those  Involving  the 
validity  of  certain  of  the  Intervening  convey- 
ances in  the  chain  of  title,  tiie  question  of 
Innocent  purchaser,  etc  Therefore  we  will 
confine  onrselves  to  the  review  oi  the  asdgn- 
ments  of  error  whidti,  if  foond  to  be  well 
taken,  would  tend  to  work  a  reversal  oi  the 
Judgment  rendered,  notwithstanding  the  con- 
clusicm  we  have  reacSied  as  to  the  nature  of 
the  Instrument  s^ned  by  tbe  plaintiff  and 
her  husband  <hi  the  Uth  day  of  March,  190D. 


[S]  There  la  mkbs  ccmfcentloD  to  the  effect 
that  inasmudi  as  the  evidmee  shows  that 
Dave  Thomas,  tiie  husband  of  the  plaintiff, 
received  all  the  money  that  passed  at  tiie 
time  the  conveyance  was  executed,  there  was 
a  ftiUure  of  consideration  whidi  would  tra- 
der the  transaction  invalid.  It  Is  conceded 
that  tbe  land  involved  vras  tbe  separate  es- 
tate of  the  plaintiff,  and  the  evidence  shows 
tbat  the  instrument,  whether  deed  or  mort- 
gage, was  made  for  tiie  purpose  of  raising 
funds  to  be  used  for  extricating  tin  busband 
from  some  financial  dlfflcnlUes  in  which  he 
had  beonne  Invtdved.  Both  the  husband  and 
wife  were  present  at  tbe  time  of  tbe  execu- 
tion ol  tbe  deed,  and  at  the  time  of  the  pay^ 
ment  at  the  purchase  prices  and,  wbUst  this 
is  not  entfoely  dear,  we  will  assume  that 
Bell,  the  grantee,  delivered  the  che<^  to  tbe 
husband.  Instead  ot  tbe  wife,  and  that  he 
used  the  mmiey  for  the  purpose  of  paying  off 
his  own  obligations,  pursuant  to  his  under* 
standing  with  his  wife.  In  Jurisdictions  hav- 
ing statutes  similar  to  the  Married  Woman's 
Act  (Stat.  1899,  c.  49),  In  force  in  the  Indian 
Territory  at  the  time  the  deed  to  Bell  was 
made,  which  permitted  a  married  woman  to 
dispose  of  her  separate  property  by  deed  and 
contract  for  the  sale  of  the  same  as  if  she 
were  a  feme  sole.  It  is  universally  held  that 
the  dischai^e  of  her  husband's  debt  la  a  snf- 
fident  consideration  to  support  the  wife's 
covenant  ot  warranty.  In  the  conveyance  of 
her  separate  real  estate  made  for  that  pur- 
pose. Pratt  Lend  Co.  v.  McGlain,  135  Ala. 
452,  83  South.  185,  93  Am.  St  Rep.  .15;  Nlcfaol 
v.  Hays,  20  Ind.  App.  369.  50  N.  E.  768:  Stone 
V.  Montgomery,  35  Miss.  83;  Bo(^er  v.  Wlngo, 
29  S.  C.  lie,  7  S.  B.  49. 

[4, 1]  The  remaining  assignment  of  error 
necessary  to  notice  Is  to  the  effect  that  the 
trial  court  erred  In  not  permitting  the  hus- 
band of  the  plaintiff  to  testify  concerning  the 
conversation  between  himself  and  bis  wife  In 
Bell's  office  on  the  occasion  of  the  execution 
of  tbe  deed  dated  March  11,  1905.  By  stat- 
ute In  this  state  (secticm  5050,  Rev.  Ulws  OkL 
1910)  tbe  husband  Is  Incompetent  to  testi^ 
for  or  against  bis  wife,  except  concerning 
transactions  In  which  one  acted  as  the  agent 
ot  the  other,  or  when  they  are  Joint  parties 
and  have  a  Joint  interest  In  the  action.  As 
we  understand  the  theory  of  counsel  for 
plaintiff  on  this  point,  they  do  not  claim  that 
tbe  busband  acted  as  the  agent  ot  his  wife 
cottoeming  the  transaction  herein  Involved, 
or  that  busband  and  wife  are  Joint  parties 
and  have  a  Joint  Interest  in  tbe  action,  but 
they  contend  that  tbe  husband  should  have 
been  permitted  to  testify  because  his  testi- 
mony would  have  constituted  a  part  of  tbe 
res  gestce  and  would  also  have  shown  frand. 
In  support  of  this  proposition  tliey  dte 
Moeckel  v.  Helm  et  aL,  134  Mo.  576,  36  S.  W. 
226,  and  Henry  v.  Sneed,  99  Mo.  407,  12  a 
W.  668, 17  Am.  St  Rep.  080.  ITrom- the  latter 
case  they  quote  aa  follows: 
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"Hw  Tide  be  iavofees  ww  intended  to  eab- 
■erre  a  Ttfy  wise.  wholeeMne,  and  h<^  purpoeet 
bat  nerar  to  fartber  snch  an  end  as  that  for 
wbich  he  iQTokes  it.  And  this  exception  to  a 
general  role  shoald  certainly  have  place  in  a 
court  of  equity,  which  will  tniottle  fraud  in  all 
of  its  protean  manifestations.  We  shall  there- 
fore  rule  that  the  testimoay  of  both  husband  and 
wife  was  ex  necessitate  competent  as  to  their 
conversations,  on  two  grounda.  that  those  con- 
Tcrantions  were  a  part  of  the  rea  gaatn,  and  on 
the  foot  of  the  frand/* 

It  does  not  aivear  that  Mlasoiul  lias  a 
statute  similar  to  oora  disqualifying  the  hus- 
band or  wife  from  teattCrlns  oa  eadi  other's 
bebaU;  Qie  qnestioD  inT<dT8d  b^ng  whether 
a  omunmilcatloii  from  the  husband  to  the 
wife  was  admissible  nnder  the  common  hiw. 
In  one  of  the  Ulssonrl  cases  at  leut,  Houy 
T.  Soeed,  SDpza,  the  husband  and  wlffe  were 
both  parties  plflintlff  to  the  action.  The  Sn- 
^wne  Court  held  that  in  those  drcamatances 
where  the  representations  made  by  the  hue- 
band  cmistltuted  the  fraud  npon  which  Uie 
action  was  founded  the  communication  was 
admissible;  If  the  plaintiff  and  her  husband 
in  the  case  at  bar  were  Joint  parties  to  this 
acUoD,  tiien  under  our  statote  the  evidence 
of  the  latter  would  have  been  admissible. 
But,  inasmuch  as  our  statute  declares  the 
husband  to  be  an  incompetent  witness  for  the 
purpose  at  testifying  for  or  against  his  wife, 
nnless  it  is  first  shown  tliat  he  acted  as  the 
asHit  of  the  wife,  or  is  a  Joint  party,  and  has 
a  Joint  interest  with  her  in  the  action,  we  do 
nut  fteel  warranted  in  the  circumstances  dis- 
closed by  the  record  In  creating  another  ex- 
ceptlon  to  the  statute  by  holding  that  the  tes- 
timony of  the  husband  was  ex  necessitate 
competent 

For  the  reasons  stated,  tIm  Judgment  of  the 
court  below  is  aflhmed. 

SHARP,  C  J.,  and  HABDT,  TURKEB, 
and  THACKBR,  JX,  concur. 


SOUTHERN  NAT.  BANK  OF  WYNNE- 
WOOD  T.  WALLACE  et  sL 
(No.  6106.) 

<SiiiiteBM  Oonrt  of  Oklahoma.  April  10. 1917.) 

(ByUabut  hj/  the  Court.) 

1.  Cebtidrabi  Nature  of  Writ. 

In  this  jurisdiction  cet-tiorari  Is  not  a  writ 
of  rigbt  but  a  discretionary  writ  whidi  the 
«ourta,  in  the  exwcise  of  sound  judicial  dlacre- 
tioa,  grant  or  refosa.  as  Justiea  may  seem  to 
regairft 

[Ed.  Note.— For  ottier  cases,  see  Oerttorarl, 
Cent.  Dig.  H  IS,  16.] 

2.  Taxatioh  e=»493(l)  —  Absebsubnts  —  Re- 
view—Appuoatiok  FOB  WaiT— Deniaih 

Record  examined,  and  held,  that  it  doea  not 
present  facts  sufBdent  to  justify  the  issuance 
a  Hie  wilt  for  the  purpose  of  preventing  in- 
instice. 

[Ed.  Note.— For  other  eosas^  see  nuatlon. 
Cent.  Dig.  I  876.J 

Original  aivlicatlon  by  the  Southern  Na- 
tional Bank  of  Wynnewood,  Oklahoma,  for 


a  writ  of  eertioiarl  against  W.  B.  Wallaoe 
and  ottieis.  Writ  denied. 

Blanton  &  Andrews,  of  Paula  Valley,  for 
plaintiff.  Stuart.  Gruce  *  Cruce.  of  Okla- 
homa'Otty,  for  dtfendants. 

KANE,  J.  This  is  an  original  ai^lieatlon 
for  a  writ  of  certiorari  for  the  purpose  of 
reviewing  the  action  of  the  county  court  of 
Garvin  county  In  reviewing  on  appeal  the 
action  of  the  treasurer  of  said  county  in  a 
proceeding  commenced  by'  C  W.  Benedict, 
as  qvedal  tax  auditor  ct  said  county  pursu- 
ant to  section  74D0,  Rev.  Laws  OkL  1910, 
whidi  provides: 

"Property  that  has  been  omitted  from  assese- 
ment  smce  Novnnber  16,  1907.  shall  be  listed 
and  ^HSOBBod  for  each  year  that  it  has  been 
omitted  and  charged  with  the  levy  for  that 
year.  •  •  ♦•• 

Upon  the  trial  which  followed,  the  treasur- 
er found  In  favor  of  the  tax  ferret,  and 
thereupon  the  Southern  National  Bank  gave 
notice  of  and  prosecuted  an  appeal  to  the 
county  court.  In  the  county  court  the  cause 
was  tried  upon  an  agreed  statement  of  facts 
wherein,  among  other  things,  it  was  stipu- 
lated and  agreed  that  certain  shares  of  stock 
were  underassessed  and  undervalued  for  the 
year  1908  |11,000,  and  for  the  year  1909  919,- 
000.  Upon  this  agreed  statement  of  facts,  the 
court  found  that  the  plaintiff's  shares  Gt 
stock  were  underassessed  and  undervalued 
for  the  year  1908  $11,000,  and  for  the  year 
1909  910,000,  and  that  the  plaintiff  should 
be  charged  with  the  taxes  thereon.  The 
purpose  of  this  proceeding  is  to  quash  and 
set  aside  the  judgment  of  the  county  court, 
npon  two  grounds,  to  wit:  First,  it  is  Claimed 
that  this  Is,  in  effect,  an  attempted  reassess- 
ment of  the  capital  stock  of  the  plaintiff,  and. 
as  such,  the  county  treasurer  and  county 
court  were  without  Jurisdiction  to  enter  the 
orders  complained  of;  Sjpcond,  that  If  it 
should  be  held  that  this  proceeding  was  not 
an  attempted  reassessment  of  the  property. 
Btill  the  assessment  was  void  for  the  reason 
that  It  is  an  attempt  to  assess  to  the  bank 
the  value  of  Its  capital  stock  In  contravention 
of  aecUon  6219.  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  1916,  |  9784). 
prescribing  Uie  method  by  which  national 
banks  may  be  assessed. 

[1]  On  the  threshold  of  the  case,  counsel 
for  respondents  contend  that  apart  from  any 
question  of  whether  this  proceeding  con- 
stitutes an  attempted  reaaseeament  or  a  valid 
effort  to  assess  omitted  propwtj,  or  whether 
the  original  assessment  was  beyond  the  Ji»- 
riadiction  of  the  state  taxing  authoritiea,  the 
wilt  of  certiorari  b^ng  a  diacretionary  writ, 
the  plaintiff  should  be  left  in  the  condition 
in  which  it  found  Itself  at  the  dose  of  the 
trial  in  the  county  court,  for  the  reason  tliat. 
according  to  its  own  admission,  by  under- 
valuation and  underassessment  It  escaped 
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taxation  daring  the  years  1908  ancl  1909  upon 
taxable  property  not  retnrned  by  It  for  tax- 
ation In  the  precise  sums  found  against  it 
by  the  county  court  in  the  proceeding  here 
sought  to  be  reviewed;  and,  Inasmu'di  as 
the  writ  Is  prayed  for  for  the  sole  purpose  of 
enabling  It  to  avoid  the  payment  of  taxes 
which,  according  to  Its  own  stipulation,  it 
justly  owes  the  state,  granting  the  writ,  In^ 
stead  of  preventing  Injustice,  would  thwart 
justice.  It  seems  to  us  that  this  contention 
Is  weU  taken,  in  6  Cyc  748,  the  rule  is 
laid  down  as  follows: 

"Except  where  bo  made  by  statute,  the  writ 
of  certiorari  as  used  to  correct  the  proceedings 
of  inferior  tribunals  is  not  a  wrtt  of  rigbt,  but 
issues  only  on  special  cause  tdiown  to  die  court 
to  which  appUcati(Mi  is  made,  and  the  court  ii 
vested  with  judicial  discretion  to  grant  xir  re- 
fuse the  writ  as  justice  may  seem  to  require." 

In  Re  Benedlctlzie  Fathers  of  Sacred  Heart 
Mission,  reported  in  45  Okl.  3B8,  146  Pac. 
494,  we  And  an  apt  illustration  of  the  appUca- 
ticm  of  the  foregoing  rule  to  proceedings  sim- 
ilar to  this.  In  that  case  a  Ux  ferret  sought 
to  have  listed  and  assessed,  pursuant  to  the 
provisions  of  this  section  of  the  statute, 
certain  property  belonging  to  the  Benedictine 
Fathers  which,  by  section  6,  art  10,  Wil- 
liams' Const.,  was  exempt  In  that  case  the 
court  followed  the  rule  laid  down  In  Gyc, 
supra,  which  Mr.  Justice  Bleakmore,  who 
delivered  the  opinion  for  the  court,  after  cit- 
ing Baker  v.  Newton,  22  Okl.  658,  98  Pac. 
931,  to  the  effect  that  this  court  has  the 
power  to  issue  the  common-law  writ  of  cer- 
tiorari, states  as  follows: 

"Hie  scope  of  a  writ  of  certiorari  was  quite 
limited  at  common  law^  and  la  therefore  like- 
wise limited  in  this  state;  the  procet^dings  up- 
on the  return  are  confined  solely  to  the  record  of 
the  lower  court  or  tribunal,  ajid  the  writ  will 
issue  only  in  csRes  where  no  appeal  or  proceed- 
ing in  error  lies,  and,  ordinarily,  where  the 
wrong  or  injury  cannot  otherwise  be  corrected. 
The  purpose  of  the  writ  in  all  cases  is  to  pre- 
vent injustice.  It  is  not  a  writ  of  right,  but  is 
to  be  graDted  or  not  in  the  exercise  of  sound 
Judicial  discretion." 

[21  If  the  purpose  of  the  writ  in  all  cases 
Is  to  prevent  Injustice  and  is  to  be  granted 
or.  not  In.  the  exercise  of  sound  Judicial  dis- 
cretion, then.  In  view  of  the  stipulation  as 
to  the  facts  entered  into  by  the  petitioner, 
the  writ  prayed  tfX  herdn  sorely  staoold 
not  be  Issued. 

The  second  contention  of  the  petitioner  Is 
to  the  effect  that,  Inasmuch  as  the  statutes  of 
the  state  in  force  when  these  assessments 
were  made  provided  In  effect  that  all  banks, 
state  and  national,  shall  be  assessed  upon  the 
net  value  of  their  moneyed  capital,  surplus, 
and  undivided  profits,  less  tbe  assessed 
valuation  of  any  real  estate  owned  by  such 
corporation,  eta.  In  so  far  as  they  relate  to 
national  banks,  they  are  In  conflict  with  sec- 
tlfHi  5219,  Revised  Statutes  of  the  United 
StateSj  whldi  provides,  In  effect,  that  nei- 
ther the  state  nor  any  (rf  its  ofllcers  have  au- 


thority to  (ax  nattonal  Iwnks  other  than  np- 
on  their  shares  and  the  real  estate  belong- 
Inj;  to  such  banks.  It  does  not  seem  to  us 
that  this  question  Is  available  to  the  petition- 
er in  this  proceeding.  The  record  before  tts 
shows  that  the  bank  submitted  to  the  reg- 
ular assessments  actually  made  against  it 
for  the  years  1908  and  1909,  returning  its 
property  for  assessment  and  taxation  up(xi 
the  forms  required  by  the  state  statutes  then 
In  force  prescribing  the  mo'de  of  listing  and 
taxing  the  property  of  all  banks,  state  and 
national,  and  actually  paid  the  taxes  thus 
assessed  against  it  upon  an  undervalued 
basis.  Having  thus  acquiesced  In  this  mode 
of  assessment  and  voluntarily  returned  cer- 
tain property  as  taxable,  the  bank  is  not  now 
In  a  position  to  insist  that  the  mode  of  assess- 
ment employed  against  It  Is  Invalid,  merely 
because  It  is  called  upon  to  pay  taxes  upon 
property  which  was  returned  by  it  as  taxable 
upon  the  basis  of  Its  fair  cash  value.  8  Cyc. 
787,  791,  794,  and  notes. 

Moreover,  whilst  It  Is  true  generally  that 
the  power  of  a  state  to  tax  national  banks 
is  confined  to  a  taxation  of  the  shares  of 
stock  in  the  names  of  the  shareholders,  and 
to  an  assessment  of  the  real  estate  of  the 
bank  (Owensboro  Nat.  Bank  v.  City  of  Owens- 
boro,  173  U.  S.  664,  19  Sup.  Ct.  637,  43  L.  Ed. 
850),  still  an  assessment  of  the  shares  of 
stock  in  the  name  of  the  bank  is  not  neces- 
sarily fatal  to  the  validity  of  the  tax.  It  Is 
well  settled  that  the  state.  In  taxing  the 
shares  of  stock  of  national  banks,  may  assess 
the  same  In  solido  to  the  bank,  and  require 
the  bank  as  the  agent  of  the  shareholders  to 
pay  the  tax  upon  the  shares,  and  to  retain 
the  dividends  belonging  to  the  shareholders, 
or  to  sell  their  stock  to  reimburse  said  bank 
for  any  taxes  so  paid.  This  Is  the -effect  of 
sections  0950,  5953,  Wilson's  Rev.  Stat  1903 ; 
and  such' statutes  have  been  upheld  In  In  re 
Assessment  First  Nat.  Bank,  160  Pac.  469; 
I^uisviUe  First  Nat.  Bank  v.  Kentucky,  9 
Wall.  35;J,  19  L.  Ed.  701 ;  Aberdeen  First  Nat. 
Bank  v.  Chehalls  County,  166  U.  81  440,  17 
Sup.  Ct  629,  41  L.  Ed.  1069. 

It  will  be  observed  that  the  pn^wrty  In- 
volved In  the  case  at  bar  consists  of  taxable 
shares  of  stock  of  the  bank  which  .It  was 
agreed  were  underassessed  and  undervalued 
for  taxation  for  the  year  190S  |11,000,  and 
for  the  year  1909  |19,000.  As  this  is  the  pre- 
cise property  upon  which  taxes  are  required 
to  be  paid  at  Its  stipulated  fair  cash  value, 
by  the  order  of  the  county  court  we  ate 
unable  to  perceive  any  Just  ground  for  the 
issuance  of  a  writ  of  certiorari,  which,  we 
have  seen.  Is  not  a  writ  of  right,  but  a  dis- 
cretionary writ,  which  the  courts  grant  or  re- 
fuse as  Justice  may  seem  to  require^ 

For  the  reasons  stated,  the  writ  of  certi- 
orari is  denied. 

SHARP,  C.  J.,  and  HARDX,  TURNGB, 
and  THACKER,  JJ.,  concur. 
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JONES  T.  JONBS.    (No.  8700) 
(Supreme  Gonrt  of  OUafaonm.   April  10,  1917.) 

fSvUabuB  by  the  Court.) 

1.  Appkal  and  Bbiob  «s9302(3)— AwinDiiBnT 
OF  Gboss-Petitioh  in  Bbb(»— Tim. 

Where  the  original  crow-petitioii  in  error, 
assigned  as  error  the  action  of  the  court  in  over- 
rulinK  plaintiflTi  motion  for  a  new  trial,  which 
motion  coctained  as  one  of  the  gronnds  therAor 
that  "the  judgment  of  the  trial  court  in  finding 
the  marriage  between  plaintiff  and  defendant 
was  illegal  and  void  is  not  Gustained  b;  suffi- 
cient evidence  and  is  contrary  to  law,"  the  peti- 
tioD  in  error  may  be  amended  after  the  expira- 
ti<a  of  the  time  in  which  such  crosa-appeal  must 
be  sua  by  adding  ao  assignment  that  "the  judg- 
ment of  the  court  in  finding  the  marriage  be- 
tween plaintiff  and  defendant  illegal  and  void  li 
Dot  supported  by  sufficient  evidence  and  is  con- 
trary to  law. 

2.  MarbIAOE  «=:>40<11)  —  PBEBVMFnON  AND 

BuBDEN  or  Proof. 
The  burden  is  upon  the  person  who  asserts 
the  illegality  of  a  marriage  to  prove  such  ille- 
gality, and,  where  a  second  marnage  is  shown  as 
a  fact,  a  strong  presumption  exists  in  favor  of 
its  legality,  which  is  not  overcome  by  mere  proof 
of  a  prior  marriage  and  that  the  wife  had  not  ob- 
tained a  divorce  before  her  second  marriage. 
The  party  attacking  such  second  marriage  has 
the  burden  of  showing  that  neither  party  to  the 
first  marriage  had  obtained  a  divorce. 

[Ed.  Note.— For  other  cases,  see  Marriage. 
Cent  Dig.  1  88.] 

3.  Divorce  €=3>249(1)— Disposition  or  Prop- 
EBTT— Order  ot  Coubt— Statute. 

Section  4966,  Itev.  Laws  I&IO,  authorises 
the  court,  in  any  case  where  a  divorce  is  refused, 
to  make  such  order  as  may  be  proper,  equitable, 
and  just  for  the  dieposition  and  division  of  the 
property  of  the  parties  or  either  of  them,  hav- 
ing due  regard  to  the  time  and  manner  of  ac- 

2 airing  such  property,  whether  the  title  thweto 
e  in  either  or  both  of  said  parties. 
Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
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Error  from  District  Court,  Creek  Osaoty; 
Honest  B.  Hughes,  Judge. 

Action  by  Lulu  Jones  against  Jason  Jones 
for  a  divorce  and  aUinony,  In  which  defend- 
ant filed  an  answer  and  crosa-petltlcm.  Pe- 
tition dismissed,  and  marriage  between  the 
parties  annulled,  and  a  division  oi  the  prop- 
erty decreed  between  the  parties,  and  from 
tbe  decree  of  division  defendant  appeals,  and 
from  that,  and  from  the  dismissal  of  the  pe- 
tition and  the  annnlnieDt  of  tbe  marriage, 
plalntlfr  brings  error.  Decree  annulling  the 
marriage  contract  reversed,  and  In  all  other 
tblngs  affirmed. 

Blake  A  Hazlett,  of  Talsa,  for  plaintiff  In 
erroT.  T.  L.  Blaknnore,  of  Sapulpa,  ftir  de- 
fendant Id  error. 

HARDT,  J.  Loin  Jones,  as  plalntlft,  ccon- 
menced  this  acHon  against  Jason  Jones,  as 
defendant,  for  a  divorce  and  alimony.  De- 
fotdant  filed  answer  and  cross-petition.  In. 
•vrtddb  be  denied  tbe  allegations  of  plaintUTs 
petition,  and.  In  addition  to  other  matters, 
alleged  that,  at  tbe  time  of  tbe  marriage  be- 


tween plaintiff  and  defendant,  plaintiff  was 
.Uie  lawful  wtfe  of  one  Lewis  Morgan,  and 
prayed  an  annulment  of  tha  pretended  mar- 
riage between  tbe  parties  on  that  ground. 
Upon  a  trial,  the  court  found  that  plaintiff's 
prayer  for  divorce  should  be  denied  and  dis- 
missed her  petition,  and  further  found  that 
tbe  marriage  between  the  parties  was  ille- 
gal and  void  becaiise  .of  plalntifTs  prior  mar- 
riage with  said  Morgan,  and  annulled  and 
canceled  the  same  and  decreed  a  division  of 
the  property  accumulated  between  the  par- 
ties. From  the  decree  dividing  the  property, 
defendant  prosecutes  an  appeal,  and  plain- 
tiff appeals  from  the  decree  denying  her 
prayer  for  divorce  nnd  declaring  the  marriage 
contract  null  and  void,  and  also  appeals  from 
tbe  decree  dividing  the  pn^rty. 

[1]  In  ber  original  cross-petition  in  error, 
plaintiff  assigned,  among  other  things,  that 
the  court  erred  Iti  overruling  her  moti<HJ  for 
a  new  triaL  On  January  20,  1917,  she  filed 
an  amended  petition  In  error,  In  wblcb,  by 
vray  of  amendment  to  ber  original  petition, 
it  was  assigned  that  the  court  erred  in  find- 
ing that  the  marriage  of  the  plaintiff  la  er- 
ror and  defendant  in  error  was  illegal  and 
void,  and  that  said  finding  is  not  supported 
by  sufficient  evidence  and  is  contrary  to  law. 
Motion  is  made  to  strike  the  amended  peti- 
tion in  error  ft>r  tbe  reason  that  same  was 
not  filed  within  four  months  from  tbe  rendi- 
tion of  the  order  appealed  from,  that  b^g 
the  time  fixed  by  statute  in  which  appeals 
must  be  taken  from  judgments  granting  a 
decree  of  divorce.  Section  4971,  Rev.  Ll 
1010.  The  original  petition  assigned  error 
upon  the  order  overruling  the  motion  for  a 
new  trial,  and  this  was  sufficient  to  preset 
for  review  all  of  the  questions  raised  In  the 
motion  for  a  new  trial.  Hodges  v.  Alexan- 
der. 44  Okl.  598.  145  Pac.  800:  Bowsey  v. 
Jameson  et  aL,  149  Pac.  880.  This  assign- 
ment In  the  original  petition  In  error  was 
sufficient  to  present  this  question,  as  the  mo- 
tion for  a  new  trial  urged  as  one  of  the 
grounds  therefor  tliat  the  Judgment  of  the 
court  In  finding  that  the  marriage  of  the 
plaintiff  and  defmd&nt  was  illegal  and  Toid 
is  not  sustained  by  sufflcisnt  evidence  and  is 
contrary  to  law. '  Ttw  amwidmait  filed  sim- 
ply amounted  to  a  formal  assignment  of  a 
matter  that  was  already  embraced  in  the 
original  petition  and  which  mi^t  bave  been 
urged  thereunder,  and  was  simply  an  amend- 
ment aa  to  form,  and  the  motion  to  strike 
tbe  amended  petitl<m  in  error  is  tiierefore 
overruled.  HcOonnell  t.  Cory,  SS  Okl.  607, 
m  Pac.  2S0. 

[2]  Plaintiff  urges  that  the  decree  annul- 
ling tbe  marriage  contract  is  not  supported 
by  tbe  evidence.  Counsel  have  not  set  out 
an  abstract  of  tbe  testimony  In  their  briefs, 
nor  have  they  Indexed  the  record  as  required 
by  tbe  rules  of  the  court,  and  the  work  of 
preparing  an  opinion  in  this  case  has  been 
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attended  wltb  mncb  more  work  than  wonld 
have  been  required  bad  counsel  observed 
these  rules,  which  are  iDtmded  to  lighten  the 
labors  of  the  court  and  expedite  the  dispo- 
sition of  business.  Plaintiff  and  defendant 
were  married  In  Bell  county,  Ky.,  in  the 
month  of  May,  1903,  and  lived  together  aa 
husband  and  wife  until  about  November, 
1916,  when  the  separation  occurred.  No  chil- 
dren were  born  to  them.  During  the  period 
of  tbelr  cohabitation,  by  their  Joint  efforts, 
they  accumulated  considerable  property. 
Some  years  prior  to  her  marriage  with  de- 
fendant, plaintiff  had  been  married  to  one 
T^wls  Morgan,  from  whom  she  separated 
about  a  year  and  a  half  or  two  years  prior 
to  tbe  month  of  October,  1902.  In  October, 
1902.  a  Jury  in  the  county  court  of  Whitley 
county,  Ky.,  found  said  Morgan  to  be  insane, 
and  on  that  date  he  was  committed  to  an 
asylum  for  tbe  Insane  at  Lakeland,  Ky.,  to 
which  Institution  he  was  sent,  where  he  died 
In  1906.  Plaintiff  testified  ttiat  she  never 
obtained  a  divorce  from  Lewis  Morgan  and 
did  not  know  whether  be  had  obtained  one 
from  her.  Other  witnesses  testified  that 
they  bad  known  Morgan  intimately,  and  that, 
so  far  as  they  knew,  he  bad  never  obtain- 
ed a  divorce  from  plaintiff,  and  that,  bad 
he  obtained  such  divorce,  they  would  have 
known  it  At  the  time  plaintiff  and  Mor- 
gan separated,  they  were  living  in  Tennes- 
see, and,  immediately  after  the  separation, 
both  of  them  went  to  Whitley  county, 
Ky.,  and  established  a  residence  which  was 
maintained  by  each  of  them  until  Morgan 
was  adjudged  Insane  and  sent  to  the  asylum. 
Under  the  statutes  of  Kentucky,  a  residence 
of  one  year  In  that  state  is  required  before 
an  action  for  divorce  may  be  commenced. 
Ky.  Stat.  1903,  |  2120.  It  is  conceded  by  both 
parties  that  approximately  1%  years  elapsed 
between  the  time  plaintiff  and  Morgan  sepa- 
rated and  the  time  that  Morgan  was  adjudg- 
ed Insane.  This  would  allow  6  months  with- 
in which  he  could  have  secured  a  divorce  un- 
der the  laws  of  that  state  which  must  have 
been  obtained,  if  obtained,  by  him  in  Whitley 
county.  a:tiere  is  no  proof  that  such  a  de- 
croe  was  not  granted  to  Morgan  tn  that 
ooanty.  Defmdsnt  insists  that,  plaintiff  be- 
ing a  resident  of  such  county,  personal  serr- 
ice  most  tasTe  heea  had  uprai  her,  and  that 
she  wonld  have  had  knowledge  therectf  If  a 
decree  bad  been  granted,  and  that  a  decree 
based  upon  service  by  publication  would  be 
void.  We  do  not  understand  the  law  to  be 
that  a  decree  based  upon  service  by  publica- 
tion is  void,  even  though  the  party  may  have 
been  a  legal  resident  of  the  county  at  tlie 
time.  It  Is  not  made  to  appear  what  the 
laws  of  Kentucky  upon  this  point  are,  and. 
In  the  absence  of  such  a  showing,  we  will 
presume  that  they  arc  the  same  as  tbe  laws 
of  this  state.  Steward  v,  Canmonwealth 
Nat.  Bank,  29  Okl.  754,  119  Pac.  216. 
Our  statute  permits  service  by  publlcatlMi 
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where  a  person  Is  a  resident  of  the  county 
and  has  left  tbe  state  or  departed  from  tbe 
county  of  his  residence  to  avoid  the  service 
of  summons  or  so  conceals  himself  that  sum- 
mons cannot  be  served  upon  him.  Rev.  Laws 
1910,  S  4722.  See,  also,  section  67,  Ky.  Codes 
1906.  In  such  cases,  service  by  publication 
would  be  sufficient  to  support  a  decree.  The 
burden  Is  upon  a  person  who  asserts  the  il- 
legality of  a  marriage  to  prove  such  Ulegall- 
ty,  and,  where  a  second  marriage  is  shown 
as  a  fact,  a  strong  presumption  existe  in  fa- 
vor of  its  l^ltty  which  la  not  overcome  by 
mere  proof  of  a  prior  marriage  and  that  the 
wife  had  not  obtained  a  divorce  before  her 
second  marriage.  The  parties  attad£ing  such 
second  marriage  have  the  burden  of  proof  to 
show  tliat  neither  party  to  the  first  marriage 
had  obtained  a  divorce.  Coacbman  v.  Sims 
et  al.,  86  Okl.  SS6,  129  Paa  845;  Clarkson 
et  al.  V.  Washlngt^m  et  al.,  38  OkL  4.  131 
Pac.  035;  Haile  v.  Hale,  40  OkL  101,  135 
Pae.  1143;  <3hancey  v.  Whlnnery,  147  Pac. 
1036 ;  James  v.  Adams,  165  Pac.  1121 ;  Lewis 
et  al.  V.  Lewis,  158  Pac.  368. 

In  Balle  v.  Hale,  plaintiff  testified  that  she 
bad  never  obtained  a  divorce  from  her  first 
husband,  but  did  not  testi^  as  to  whether 
he  obtained  a  divorce  from  her,  and  that  by 
such  divorce  their  marriage  relations  were 
dissolved.  The  defendant  introduced  deposi- 
tions of  the  clerks  of  the  drcult  courts  of 
three  counties  In  Illinois  and  one  county  In 
Texas  In  whl<4i  counties  tbe  plaintiff's  fbi> 
mer  husband  bad  at  different  times  resided. 
Tbe  court  held  that  this  evidence  did  not 
establish  that  the  counties  named  In  the  dep- 
ositions  were  the  only  counties  In  which  said 
former  husband  resided  during  said  time,  or 
that  said  courts  were  the  only  courts  Uiat 
bad  jurisdiction  to  grant  blm  a  divorce,  and 
it  wa9  held  that  tbe  trial  court  did  not  err 
In  bis  finding  to  the  effect  that  the  presump- 
tion in  favor  of  the  last  marriage  bad  not 
been  overcnne. 

In  Chancey  v.  Whlnnery,  147  Pac.  1036b  U 
was  said: 

"Everyintendment  of  law  is  in  favor  of  matri- 
mony. The  law  ia  so  poeitive  in  requiring  a  paiw 
ty  who  asserts  the  illegality  of  a  marriage  to 
take  the  burden  of  proving  it,  tiiat  such  require- 
ment is  in  force,  even  though  it  involve  the 
proving  a  negative.  Wh«i  a  marriage  has  beeik 
■hown  in  evidence  whether  regular  or  irrognlar. 
and  whatever  tbe  form  of  the  proofs,  the  law 
raises  a  presumption  of  Its  legality,  not  only 
casting  the  burden  of  proof  on  the  party  object- 
ing, but  requiring  him  throu^out  and  in  ereiy 
particular  plainly  to  make  the  facts  appear, 
against  the  constant  pressure  <^  this  presump- 
tion, that  it  is  Ulegal  and  void." 

Tbe  evidence  tiered  by  defendant  did  not 
show  that  a  decree  was  not  granted  In  Whit- 
ley county,  Ky.,  but  does  show  a  residence  la 
that  county  by  Morgan  of  at  least  18  months 
prior  to  bis  having  been  adjudged  insane* 
and  that,  after  the  requirement  as  to  resl- 
d^ce  of  the  laws  of  that  state  bad  been  sat- 
isfied, approximately  six  months  elapsed  dur- 
ing whlcb  time  an  action  eould  have  been 
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eommenced  1^  blm  Mnd  prosecnted  to  a  de- 
cree, and  the  failure  of  def^idant  to  prove 
that  no  decree  bad  been  rendered  in  tbe 
court  In  tbat  conn^  bavtng  jnrlsdlctlon  of 
sDdt  proceedings  does  not  meet  the  require- 
ments oC  tbe  role  above  stated.  It  Is  said  In 
ttds  connectloa  ttiat,  tbelr  T^^ct  ad- 
jndgtav  HoiTan  to  be  Insane,  the  jury  fioiind 
that  he  hi^  bem  insane  for  some  Tears  prior 
thereto ;  bat  the  effect  of  cnidi  a  Jndgmoit  as 
tads  has  been  detttrmlned  by  the  Court  of  Ap- 
peals of  KentiK^  In  Oie  case  of  Hopson  r. 
Boyd,  6  B.  Moo.  (Ky.)  29%  In  whltA  It  was 
held  that  ttie  finding  by  a  Jnry  In  a  lunacy 
ease  that  Insanity  had  existed  tor  a  period 
of  years  before  tbe  adjudication,  and  where 
tbe  inqolxT  was  confined  to  the  condition  <tf 
Uie  Insane  perstm  at  tbe  tbne  of  the  Inquest, 
Oat  any  adjudication  as  to  his  prltnr  eoodl- 
tlon  would  not  eren  raise  a  presumption  that . 
aoeh  was  the  condition  of  the  person  prior  to 
that  time,  and  such  finding  was  entitled  to 
very  sll^t  consideration. 

Defendant  says  that.  If  this  court  Is  of  tbe 
opinion  tiiat  tbe  finding  of  the  trial  court 
annulling  the  marriage  contract  is  not  sup* 
ported  1^  and  Is  contrary  to  tbe  evidence,  he 
does  not  ask  for'  any  fortiier  relief,  other 
Oian  with  respect  to  the  division  of  the  prop- 
erty, and  that  tills  court  should  leave  tbe 
parties  where  It  found  tbem.  Hie  plaintiff 
states  in  hw  brief  that,  although  confldoit 
■he  has  snstalned  the  allegatifflis  of  her  pe- 
tition as  to  the  grounds  of  divorce  alibied  by 
her.  In  view  of  the  conflict  in  tbe  evidence  In 
material  particulam,  It  could  not  be  said  tbat 
tbe  Jn^^ent  denyli^  her  a  decree  of  divorce 
Is  against  the  preponderance  of  the  evidence. 
Having  determined  that  the  decree  annulling 
tbe  marriage  contract  ^nld  be  reversed, 
there  is  nothing  left  for  further  considera- 
tion exc^  the  reqwcUve  dialms  of  the  par- 
ties with  reference  to  the  pnqwrty. 

[3]  Defendant  Btrenuonsly  Insists  that,  In- 
asmudi  as  tbe  marriage  contract  was  vtdd 
and  the  relatlMi  meretrldous,  plaintiff  was 
not  entitled  to  any  portion  of  the  pn^rty, 
although  accumulated  by  their  J(dnt  eff(ni9. 
A  discussion  of  this  proposition  Is  not  neces- 
sary, as  we  have  determined  in  fevor  of  the 
validity  of  the  marriage  cmtract  between 
the  parties. 

Section  4966,  Bev.  L.  1910,  Is  as  follows: 

"When  the  parties  appear  to  be  in  eqaal  wrong 
the  court  may,  in  its  discretion,  refase  to  grant 
a  divorce,  and  in  an;  such  case  or  in  any  other 
caae  where  a  divorce  is  refused,  the  coart  may 
for  good  cause  shown  make  such  order  as  may 
be  proper  for  the  custody,  maintenance,  and  ed- 
ncati<Hi  of  the  children,  and  for  the  control  and 
equitable  division  and  dispoaition  oF  tbe  proper- 
ty of  the  parties,  or  of  either  of  them,  as  may 
be  proper,  equitable  and  just,  having  due  regard 
to  the  time  and  manner  of  acquiring  such  prop- 
erty, whether  the  titie  thereto  be  u  eithw  or 
^th  of  said  parties." 

Under  this  section,  tiie  court  was  possess- 
ed of  ample  autiiority  to  make  an  order  of 
division  as  between  the  parties.  Its  author- 
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1^  to  make  sudi  order  is  not  limited  to  cas- 
es where  the  parties  appear  to  be  In  equal 
wrong,  but  it  is  expressly  enacted  that,  "in 
any  other  case  where  a  divorce  Is  refused," 
the  court  may,  for  good  cause  shown,  makc> 
such  order  as  may  be  proper.  That  good 
cause  was  shown  in  tills  case  we  think  can- 
not be  succeeafully  controverted.  The  inrop- 
erty  is  admittedly  tiie  joint  accumulatloQ  of 
tbe  parties ;  they  had  bem  married  a  num- 
ber of  years,  during  whldi  time  they  had 
Uved  toise^a  as  husbuid  and  wife.  PUiin- 
tlfl  Is  shown  to  have  bem  an  industrioas  and 
bard-woAlng  vroman,  pevformhig  not  aiUs 
the  cust<»nary  honsdiold  woric,  but  assisting 
^fendant  in  his  lalKOB  and  in  his  business, 
asidstlng  In  the  work  of  calttvatlng  the 
crops,  and  in  various  ways  hdping  him  to 
accumulate  tbe  property. 

In  Bosrabark  v.  Bosenbarfe,  83  Kan.  6T2, 
7  Pac  246,  the  Siqtrane  Oonrt  of  Kansas,  in 
construing  section  643  of  the  Code  of  that 
state,  whldi  Is  very  similar  to  section  ^66,. 
sustained  the  authority  (tf  the  court  to  award 
a  division  of  the  pn^rty,  althon^  a  dlvcwoe 
was  denied,  where  the  parties  were  In  equal 
fault.  The  purpose  of  the  statute  seems 
clear.  It  would  be  manifest^  unjust  where 
parties,  as  here,  had  lived  tt^etiier  a  numbor 
of  years,  and  by  their  J<rint  efforts  had  ac- 
cumulated considerable  property,  to  permit 
one  of  tbe  parties,  up<m  a  separation,  to  take 
possession  of  and  keep  all  of  their  ja^t  v^op- 
erty  and  turn  tbe  otiier  afoot,  without  any 
means  ot  support  or  sustenance,  except  his 
or  her  own  personal  efforts,  and  deprive  him 
of  any  and  all  lutwest  in  the  propoty  which 
they  helped  to  acquire  and  in  which  they  had 
an  Interest 

Was  the  distribution  awarded  by  the  court 
eqnltaUe  and  just  under  tbe  drcnmstanoes? 
Plaintiff  Insists  that  she  is  entltted  to  one- 
half  of  the  joint  accumulation,  whU^  on  tbe 
other  hand,  the  def^dant  denies  her  right  to 
any  portion  of  tbe  property.  The  standard 
by  whldi  the  trial  court  is  to  be  governed  is 
that  tbe  order  must  be  equitable  and  just  un- 
der tbe  circumstances.  Counsel  have  not 
pointed  out  to  us  any  facts  or  circumstances 
or  iany  evidence  tbat  would  show  tbe  order  of 
the  trial  court  to  be  inequitable  or  unjust 
under  tbe  drcnmstances  and  call  our  atten- 
tion to  no  authorities  whl<jb  determine  as  a 
matter  of  law  tbat  she  Is  or  is  not  entitled 
to  any  specific  portion  of  the  pr<v>erty.  The 
portion  whldi  plaintiff  was  entitled  to  re- 
cover was  left  by  the  above  statute  to  be  de- 
termined lij  the  trial  court  under  all  the 
facts  and  circumstances,  and,  having  made 
sudi  division,  we  are  not  prepared  to  say 
that  it  was  not  equitable  and  just  under  the 
circumstances. 

That  portion  of  the  decree  holding  the  . 
nmrriage  cm^ct  to  be  Illegal  and  meretri- 
cious and  canceling  and  annulling  tiie  same 
is  reversed,  and  the  judgment  In  all  things 
else  is  affirmed.  All  the  Justices  concnr. 
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SCHOOL  DIST.  NO.  19  et  al.  v.  PAURISH. 
(No.  8612.) 

(Sapnine  Court  of  Oklahoma.  April  10,  1917.) 

(Sylldbus  hv  the  Court.) 

1.  Schools  and  Sghooi.  Distbictb  <Ss*69-^ 
Location  op  SoaooLHocsB— Statute. 

The  relooatioti  of  a  achoolhouse  ia  a  school 
district  coataininK  a  town  or  village  qualified 
to  vote  at  school  diatrict  elections  is  governed 
by  sections  13  and  15.  art.  3,  c.  219,  Session 
Lavs  1013. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Uistricts,  Cent  IMg.  S  174.] 

2.  Schools  and  School  Districts  ®=»6^ 
Hblocation   of  ScHOOUiousE— Duty  of 

DiSTBICT  BOABD. 

If  at  a  meeting  of  the  voters  of  such  distnet 
the  voters  by  a  two-thirds  vote,  in  a  district 
having  a  schoolhoose  the  value  of  which  is  less 
than  $500,  determine  to  relocate  the  school- 
house,  it  then  becomes  the  duty  of  the  board  of 
said  district  to  locate  said  scboolhousc  at  some 
point  in  said  district  in  or  adjoining  such  town 
or  village. 

[Ed.  Note.— For  other  comb,  see  Schools  and 
Sdkool  Districts,  Cent.  Dig.  i  174.] 

Error  from  District  Court,  Pawnee  County ; 
Coun  Linn,  Judge. 

Suit  In  equity  for  an  Injunction  by  G.  W. 
Parrish  against  School  District  No.  19,  C.  E. 
Davies,  clerk,  R.  A.  Johnson,  director,  and 
J.  F.  Russell,  member.  Judgment  for  plain- 
tiff on  the  pleadings,  and  temporary  Injunc- 
tion made  permanent,  and  defendants  bring 
error.  Reversed,  and  cause  remanded,  wltb 
directions. 

'  Bedmond  S.  Cole,  of  Pawnee,  for  plaintiffs 
In  error.  F.  C.  Shoemaker,  of  P&wnee,  for 
defendant  In  error. 


KANE,  J.  This  was  a  suit  In  equity,  where- 
in the  defendant  In  error,  plaintiff  below, 
prayed  for  a  perpetual  injunction  against  the 
plaintiffs  In  error,  defendants  below,  enjoin- 
ing them  from  condemning  a  certain  part  or 
parcel  of  his  land  for  the  purpose  of  locating 
a  sehoolhouse  thereon.  After  the  Issues 
were  made  up,  the  plaintiff  filed  a  motion 
for  judgment  upon  the  pleadings,  which  mo- 
tion was  sustained  by  the  trial  court ;  where- 
upon the  temporary  Injunction  theretofore  Is- 
sued was  made  permanent  It  Is  to  reverse 
this  action  of  the  trial  court  that  this  proceed- 
ing In  error  was  commenced. 

[1]  The  case  below  seems  to  have  turned 
on  the  question  whether  the  applicable  pro- 
visions of  the  law  empower  the  school  board 
of  the  district,  or  the  Inhabitants  thereof  by 
vote,  to  choose  the  site  for  the  relocation  of  a 
sehoolhouse.  In  the  case  at  bar  It  seems  that 
one-third  of  the  voters  of  school  district  No. 
19  signed  a  petition  for  a  special  meeting  for 
the  purpose  of  determining  the  relocation  of 
the  sdioolhouse  In  said  district,  and  that  at 
the  election  .which  was  called  by  the  district 
board  pursuant  to  said  i>etition  the  electors 
were  provided  with  a  ballot  on  which  was 
written  the  words,  "For  removal  of  site," 


"Against  removal  of  site."  The  Section  re- 
sulted In  a  vote  of  more  than  two-thirds  be- 
ing cast  "For  removal  of  site;"  and  that 
thereupon  the  school  board  selected  a  .site 
on  the  land  of  the  plaintiff,  which,  adjoined 
the  Tillage  of  Skedee,  situated  within  said 
district  The  trial  court  sustained  the  mo- 
tion for  judgment  on  the  pleadings,  "for  the 
reason  that  the  quaUfled  electors  of  said  dis- 
trict, and  not  the  board  of  directors  thereof, 
are  authorized  to  choose  the  new  site."  This 
conclusion,  undoubtedly,  ia  tutsed  upon  the 
theory  that  the  case  Is  governed  by  section  9, 
art  3,  c  219,  Session  Laws  1913,  wfalcb  pro- 
vides: 

"The  inhabitants  qualified  to  vote  at  a  school 
meeting  lawfully  assembled  shall  have  pow- 
er: • 

"Fourth.  To  designate  by  vote  a  site  for  the 
district  sehoolhouse:  Provided,  that  the  desig- 
oation  of  a  site  for  a  district  sehoolhouse  sltall 
not  be  over  one-half  mile  from  the  center  of 
said  district.'* 

In  this  we  think  the  court  was  In  error. 
School  district  No.  19  appears  to  be  a  district 
containing  a  town  or  village  qualified  to  vote 
In  the  school  district  election.  In  such  dis- 
tricts the  matter  of  determining  the  reloca- 
tion of  the  sehoolhouse  is  governed  by  section 
15,  art  3,  c.  219,  Session  Laws  1913,  which 
provides : 

"Upon  the  petition  of  one-third  of  the  voters 
of  any  school  district  in  Oklahoma,  and  in  any 
district  containing  a  town  or  village,  qualified 
to  vote  at  a  school  district  election,  the  district 
board  of  said  district  shall  call  a  meeting  of  the 
voters  of  said  district  at  the  sehoolhouse  there- 
in in  the  manaw  provided  by  law  for  calling 
special  meetings  for  the  purpose  of  determbtlng 
the  rdtocaticm  of  the  sehoolhouse  in  said  dis- 
trict If  at  such  meeting  the  voters  of  the  dis- 
trict, by  vote  of  two-thirds  of  the  resident 
voters  of  the  district  voting,  determine  to  relo- 
cate the  sehoolhouse  In  said  district  within  tlie 
scho<4  district,  the  board  <^  said  district  shall 
locate  the  sehoolhouse  at  some  point  In  sidd 
district  in  or  adjoining  su<A  town  or  vUlage." 

[2]  Construing  the  foregoing  acts  together. 
It  seems  quite  apparent  that  In  the  first  in- 
stance the  power  to  designate  the  site  for  a 
sehoolhouse  Is  In  the  Inhabitants  qualified  to 
vote,  but  In  districts  containing  a  town  or 
Tillage  qualified  to  vote  at  a  school  district 
election,  whilst  the  matter  of  determining 
whether  there  shall  be  a  relocation  of  the 
sehoolhouse  is  for  the  voters,  the  duty  of 
locating  the  sehoolhouse  at  a  particular  point 
In  the  district  Is  for  the  board.  Thus  con- 
strued, there  Is  no  apparent  conflict  between 
these  two  sections.  The  former  provides  for 
the  designation  by  vote  of  a  site  for  the  dis- 
trict sehoolhouse  la  the  first  instance  In  all 
cases.  The  latter  provides  for  the  reloca- 
tion of  the  sehoolhouse  in  any  district  con- 
taining a  town  or  vIIInRe  qualified  to  vote 
at  a  school  district  election.  In  the  lat- 
ter case  the  question  Is  whether  there  shall 
be  a  relocation  of  the  sehoolhouse;  and  lA 
this  question  Is  answered  In  the  afflrmatlTe 
by  TOte  of  two-thirds  of  the  resident  voters 
of  the  district,  then  the  board  of  said  district 
shall  locnte  said  sehoolhouse  at  some  point 
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Tate  Brady,  Qeo.  0.  Bayne,  G.  N.  Wright, 
J.  O.  Campbell,  E.  A.  Ross,  B.  O.  Brady,  M. 
A.  Derinna,  Jr.,  H.  Wright,  and  Brady- 
Wright  AddiUoii  Company,  a  oorpOTatDtm, 
for  the  qtedflc  perfonnance  of  a  contract  In 
writing  growing  out  Of  the  conveyance  of 
certain  lands  sttnated  In  s^  county.  The 
petition  substantially  states  that:  On  July 
1, 1907,  defendant  James  Nail  was  "then  and 
there  seised  and  possessed  of"  a  certain 
bract  of  land  described;  that  he  entered  Into 
a  contract  with  said  defoidant  wherein  he 
promised  and  agreed  to  sell  and  In  ten  days 
convey  by  warranty  deed  said  lands  to  him 
for  43,G0(^the  said  James  Nail  acknowl- 
edging receipt  ttf  f  100  as  part  paymmt  of  the 
purchase  price,  as  shown  by  contract  attach- 
ed to  the  petition  as  a  part  thereof;  that 
jpending  the  ezecvtion  of  said  deed,  on  Au- 
gust 9, 1907,  defoidant  Geo.  O.  Bayne  fraud- 
ulently Induced  said  James  NaU  to  execute 
a  deed  to  said  lands  to  him  for  the  consider* 
ation  named  In  the  contract  between  plaintiff 
and  Nail;  that  on  April  25,  1908,  defendant 
O.  N.  Wright,  with  full  knowledge  of  the 
fraud  and  the  existence  of  the  contract  be- 
tween plslntlfl  and  NaU,  entered  into  a  con- 
tract with.  Bayne  to  purchase  said  lands 
from  him;  that  prior  to  the^^xcntlon  of 
said  contract .  of  oraiveyance  by  Bayne  to 
Wright,  defendants  Wright  and  Tate  Brady, 
then  and  tbera  acting  as  the  agent  for  hla 
wife,  R.  0.  Brady,  and  each  acting  aa  the 
agent  of  defendant  Devlnna,  inomised  and 
agreed  with  plaintiff  that  they  would  divide 
equally  with  him  any  and  all  pn^ts  that 
might  thereafter  accrn^  from  the  sale  of 
said  pramises.  In  con^eration  that  plaintiff 
would  refrain  from  any  effort  in  the  courts 
or  otherwise  to  enforce  his  contract  of  sale 
with  NaU ;  that  plaintiff  has  faithfully  kept 
such  agreement;  that  defendants  G.  N. 
Wright  and  wife,  E.  M.  Wright,  Tate  Brady 
and  wife,  R.  C.  Brady,  and  Devinoa,  con- 
spiring with  each  other  to  defraud  plaintiff 
out  of  his  share  of  the  proQta  in  the  subse* 
(jaunt  sales  of  said  premises,  iuduced  de- 
fendants Bayne  to  execute  on  September  1, 
1909,  a  deed  to  defendants  Gampl>ell  and  A. 
E.  Ross,  who,  on  March  10,  1010,  transferred 
''d  premises  to  defendants  R.  C.  Brady  and 
'  Wright  and  M.  A.  Devinna;  that  said 
"^nts  ttiei>  proceeded  to  organize  a 
and  placed  said  premises,  after 
.  -  n  nlflttpfl  \ntii  \ntst  nnd  hlnoks 
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titlon  more  definite  and  certain  waa  sus- 
tained, whereupon  plaintiff  waa  required  "to 
state  In  his  petition  whether  tbe  defendant 
James  Nail  was  on  July  1,  1907,  a  dtlsen  by 
blood  of  the  Creek  Nation  of  Indians,  and 
whether  the  land  described  in  the  plala- 
tlft's  petition  was  a  portion  of  the  allotment 
of  tbe  said  James  NalL"  To  vMch  plain- 
tiff excepted,  and,  after  electing  to  stand  on 
his  petition,  defendants  moved  to  dismiss 
tbe  case,  which  was  done;  whereupon  plain- 
tiff brings  the  case  here,  and,  In  effect,  as- 
signs that  tbe  court  abused  its  discretion  In 
sustaining  the  motion. 

And  such  was  an  abuse  of  dlacretion. 
Rot.  Laws  1910,  |  4770,  provides  that  It  U 
only  "when  the  allegations  of  a  pleading  are 
so  indefinite  and  uncertain  that  the  precise 
nature  of  the  charge  or  defMise  Is  not  appar- 
ent, the  court  may '  reQulre  the  pleading  to' 
be  made  definite  and  certain  by  amendment" 
There  is  no  such  claim  here.  Neither  Is  it 
contended  that  the  petition  falls  to  state 
facts  aufflclent  to  constitute  a  cause  of  ac- 
tion. On  the  face  of  the  petition  the  pre- 
cise nature  of  the  charges,  In  effect,  is  that 
plaintiff  has  a  contract  for  the  conveyance 
of  land  which  he  is  entitled  to  have  one  of 
the  defendants  specifically  perform,  because, 
•he  says,  the  same  was  executed  for  a  valu- 
able consideration  while  that  defendant  was 
the  owner  and  in  possession  of  the  land. 
The  further  charge  is  that,  after  the  con- 
tract was  made,  but  before  the  deed  was  ex- 
ecuted, another  defendant,  by  fraud,  pro- 
cured a  deed  to  the  land  from  the  defendant 
named,  and  that  it  has  come  Into  the  bands 
Af  certain  other  of  the  parties  defendant  by 
fraudulent  mesne  conveyances,  who  were 
disposing  of  It.  The  further  charge  Is  that 
be  has  been  Induced  not  to  insist  on  his 
rights  to  a  specific  performance  of  his  con- 
tract under  promise  of  a  share  iu  the  pro- 
ceeds of  the  sale,  which,  he  says,  has  not 
been  performed  and  Insists  on  as  alternative 
relief  In  the  event  he  la  not  entitled  to  a 
specific  performance.  There  can  be  no 
question  that  the  allegations  are  sufficiently 
definite  and  certain  to  make  appear  on  the 
face  of  the  petition  the  precise  nature  of  the 
charge.  When  such  Is  tbe  state  of  tbe  plead- 
ing, the  motion  will  not  He.  81  Cya  64S, 
says,  apparent  from  a  casual  reading  of  the 
statute,  that  "the  motion  will  lie  only  when 
the  uncertainty  and  Indeflnlteness  appears 
on  the  face  of  the  ple&ding,  and  even  then," 
says  the  same  authority,  "the  granting  of 
the  motion  lies  In  the  discretion  of  the 
court"  No  further  citation  of  authority  Is 
necessary  to  support  a  point  so  clear,  but 
see  Bowers  et  aL  v.  Schuler,  54  Minn.  99, 
56  N.  W.  817;  Todd  v.  MlnneapoUs  ft  St 
L.  Ry.  Co.,  37  Minn.  358,  36  N.  W.  6;  Lee 
V.  Minneapolis  ft 'St  L.  Ry.  Co.,  84  Minn. 
225,  25  N.  W.  899;  Johnwm  v.  Wilcox,  etc., 
Co.  (C.  O,)  25  Fed.  373;  Womack  v.  Carter, 
160  N.  0.  286.  75  S.  B.  1102;  Hensl(^  T.  Fui^ 
nlture  G(K,  164  N.  a  148i  80  S.  £.  154; 


Brown  y.  So.  Michigan  B.  Co.,  6  Abb.  Viae. 
(N.  Y.)  237;  Multnomah  County  v.  Willam- 
ette T.  Ca.  49  Or.  204.  88  Paa  388. 

But  along  came  the  court  and  sustained 
tiie  motion,  and  required  plaintiff  not  to 
make  anything  he  had  allied  more  definite 
and  certain,  bat  to  make  certain  additional 
allegations  which,  when  made,  would  afford 
def^dants  an  opportunity  to  demur.  Vox, 
had  plaintiff  amended  his  petition,  as  re- 
quired by  the  court  so  as  to  show  that  the 
defendant  Nail,  on  the  date  of  the  contract 
sought  to  be  specifically  p^formed,  was  a 
citizen  by  blood  of  the  Creek  Nation,  and 
that  the  land  In  controversy  was  part  of  his 
aUotmwit  It  seemjs  to  hare  been  defendants' 
Intention  to  demur  thereto  on  the  ground 
that  It  disclosed  the  land  to  be  restricted  at 
that  time  and  Inalienable  In  the  hands  of 
the  allottee. 

In  Johnscm  v.  Wilcox,  etc,  Co.,  siq»ra,  the 
court  said,  as  here,  that  the  complaint  was 
not  ind^lte  and  uncertain,  that  its  mean- 
ing was  apparent  and  that  it  stated  a  cause 
of  action  in  language  dear  and  explicit  Ac> 
oordlngly,  the  court  overruled  a  motion  to 
make  more  definite  and  certain  which  would 
require  the  complainant  to  set  cmt  a  con- 
tract which  would  render  the  complaint  de> 
murrable  for  want  of  partlea.  In  pn"«<"g, 
the  court  said: 

"nnqnestionably  It  would  be  for  the  advantage 
of  both  parties,  if  there  is  a  queation  of  thva 
kind,  to  Dave  It  settled  in  limine ;  but  when  the 
court  is  asked  to  compel  the  plaintiff  to  draw 
hia  CMnplalnt  so  that  it  will  be  demurrable,  a 
very  different  proposition  is  presented." 

In  Mnltnomab  v.  Willamette  T.  Co.  su- 
pra, the  court  said: 

"Where  the  allegations  of  a  pleading  are  so 
indefinite  or  uncertain  that  the  precise  nature 
of  the  charge  or  defense  is  not  apparent  the  court 
may  require  the  pleading  to  be  made  more  defi- 
nite by  amendment  (section  86,  B.  &  C.  Gomp.); 
but  this  remedy  Is  only  applicable  when  the 
pleading  contains  a  denctive  or  vague  state- 
ment of  a  good  cause  of  action  or  defense,  and  is 
designed  to  cure  such  defects  as  appear  upon  the 
face  of  the  pleading  itself.  It  is  not  the  prov^ 
ince  of  tbe  court  on  such  a  motion  to  reqaire 
the  pleader  to  state  tbe  evidence  upon  which  he 
relies  or  amend  his  pleading  for  the  purpose  ai 
enabling  Ms  adversary  to  demur.  6  Etoc.  PL 
ft  Pr.  275:  Johnson  v.  Wilcox  Sewing  Machine 
Co.  (C.  C.)  25  Fed.  378.  The  motion  here  waa 
not  directed  against  vague  or  nnc«tain  allM^ 
tions  of  a  pleading,  bnt  was  to  require  the  d»- 
fendanta  to  insert  therein  new  and  independent 
allegations  prepared  and  framed  by  their  adver- 
sary, and  we  know  of  no  rule  of  law  authorizing 
or  sanctioning  such  a  practice." 

The  practice  was  not  only  unauthorised* 
but  tbe  court  abused  Its  discretion  In  sus- 
taining the  motion  and  requiring  i^aintlff  to 
amend  as  he  did. 

In  Hensley  t.  Furniture  Co.,  supra,  platu- 
tifl  sued  the  company  In  damages  for  person- 
al Injuries  alleged  to  have  been  caused  bj 
its  negligence.  It  seems  the  complaint  in 
effect  alleged  that  the  Injury  fOr  VfbJch 
plaintiff  sued  was  covered  by  a  policy  of 
insurance  issued  to  defendant  by  the  Hary* 
land  Casualty  CompaDy,  which  was  set  up. 
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and  for  ttiat  leaaon  the  caaoalty  company 
was  also  made  a  party  d^eadaat  Thereafter 
came  the  company,  and  In  elFect  denied  lia- 
bility, and  moved  the  court  to  require  plain- 
tiff to  make  his  petition  more  definite  and 
certain,  and  set  forth,  aa  the  only  contract 
of  Insurance  existing  between  defendants'  a 
certain  policy  which  It  made  an  exhibit  to 
Its  affldaTlt;  and  the  court  required  the 
amendmmt  to  be  made,  and  plaintiff  except- 
ed and  appealed.  Had  the  amendment  been 
made  as  directed,  the  casualty  company 
would  hare  escaped  liability  under  the  terms 
of  the  policy  pleaded.  In  holding  that  the 
oourt  abased  Us  discretion  In  sustaining  the 
motlMi  to  leqnlre  the  amendment,  the  ooort 
said: 

"Judicial  discretion,  said  Coke,  is  never  exer- 
cised to  give  effect  to  the  mere  will  of  the  judge, 
but  to  the  wiU  of  the  law.  The  judge's  proper 
foDction,  when  using  it,  is  to  discern  according 
to  law  what  is  just  in  the  premises.  'Discemere 
per  legem  quid  aitjuatum.*  Osbom  t.  Bank,  9 
Wheat  738  [6  L.  Ed.  2041.  When  applied  to  a 
court  of  justice,  aaid  Lord  Mansfield,  discretion 
means  sound  discretion  guided  by  law.  It  must 
be  governed  by  rule,  not  by  humor;  it  must  not 
be  arbitrary,  vague,  and  fanciful,  but  legal  and 
regular.  4  Burrows^  2539.  While  the  necessity 
for  exercising  this  discretion,  in  any  given  case, 
is  not  to  be  determined  by  the  mere  mclinaticHi 
of  the  judge,  but  by  a  sound  and  enlightened 
judgment,  ib  an  effort  to  attain  the  end  of  all 
law,  namely,  the  doing  of  even  and  exact  justice, 
we  will  yet  not  supervise  it,  excMtt,  perhaps,  in 
extreme  drcnmstances,  not  at  all  ukely  to  arise ; 
and  it  is  therefore  practically  unlimited.  We  do 
not  interfere  unl^  the  discretion  is  abused. 
Jarrett  v.  Trunk  Co.,  142  N.  O.  466  [»  Sh  B. 
338}.  •  •  •  Bat  hi  this  case  the  learned 
judge,  intending  doubtless  to  enforce  what  ap- 
peared to  him  to  be  the  legal  rii^ts  of  the  de- 
fendant, went  too  far,  and  required  the  plaintiff 
to  do  something  not  within  his  power  to  require, 
and  thereby  transcended  the  hmit  of  his  jurls- 
^ction" 

— and  vacated  tibe  actlcm  of  the  court  com- 
plained of. 

The  cause  is  accordingly  reversed  and  re- 
manded, with  directions  to  set  aidde  the  or- 
der complained  of,  and  reinstate  the  case, 
with  leave  to  defendants  to  plead.  All  the 
Justices  concur. 


TBUSTEES  OF  HORTON'S  BSTATB  v. 

SHERWIN.   (No.  7202.) 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1917, 
Rehearing  Denied  May  1,  1917.) 

.  (8yUalm$  hf  the  Court.) 

1.  Dahageb  ^»120(1)— Measubs— Bbbaoh  of 
coktkact. 
The  measure  of  damages  for  the  breach  of 
an  obligation  arising  from  contract,  except 
-where  otherwise  expressly  providsd,  is  the 
amount  whidi  will  ccmiprasste  the  party  eg- 
Krieved  for  all  the  detriment  proximately  caus- 
ed thereby,  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  tboreCrom. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  291.  303-306.] 


2.  DiVAGBS  «s»69(2)  — BaXAOH  OV  OOHimACT— 
Reuotk  Dauaoks, 
Where  an  action  Is  founded  upon  tlie  breach 
of  a  written  contract  to  acc^t  and  pay  for 
certain  construction  work,  plamtiff  is  not  en- 
titled to  recover  ex«nplary  damages,  attorney's 
fees,  and  iuterest'paid  aa  money  borrowed,  as  a 
result  <a  the  breach,  to  meet  his  <^Ugations,  as 
such  are  too  remote. 

[FH.  Note.— For  othw  eases,  see  Damagea, 
Cent.  Dig.  |  206.] 

Error  from  County  Court,  Love  Counly ; 
J.  H.  Harp,  Judge. 

Suit  by  H.  C.  Sherwln  against  the  trustees 
of  the  estate  of  Horace  B.  Horton,  deceased, 
proprietors  of  the  Chicago  Bridge  &  Iron 
Works.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Modified  and  affirmed. 

EL  D,  Slough,  of  Ardmore,  for  plaintiffs 
in  error.  J.  G.  Qraham  and  B.  a  Logadon* 
both  of  Marietta,  fOr  dtf endapt  In  error. 

TURNER,  J.  On  April  7. 1914.  defendant 
In  enor,  H.  O.  Sherwln,  sued  "the  tmstoes 
of  the  estate  of  Horace  B.  Horton,  deceBseO, 
proprietors  Chicago  Bridge  ft  Iron  Works,** 
In  tlie  county  court  of  Love  anmty,  Sn  dam- 
ages  for  Uie  breacb  of  a  contract  In  wilting. 
The  petition  substai^Uy  states  that,  par* 
stunt  to  their  contract  In  writing,  dated 
Janoary  SO,  1914»  vheveln  defendant  agreed 
to  pay  plalntift  $5.94  per  cubic  yard  to  do 
certain  concrete  work  and  excavations  nec- 
essary thereto  In  Marietta,  plalntUf  con- 
structed 43H  yards  of  concrete,  aggregating 
$268.40,  and  excavated  80  cubic  yards  of 
earth,  aggregating  $40;  that  the  work  was 
completed  and  tKidered  about  Mardi  1,  lftl4, 
at  which  time  there  was  due  and  owing 
plaintiff  9298.40  under  the  contract;  that 
thereupon  defendant  refused  to  accept  or  pay 
for  the  work  and  In  so  doing  breached  tba 
contract  with  plaintiff  so  to  do;  that  aa  a 
result  of  the  breach,  plaintiff  was  compeUed 
to  borrow  money  and  pay  interest  thereon  to 
meet  his  obligations  and  to  employ  counsel  to 
bring  this  suit,  all  at  a  cost  of  ffi2.60;  that, 
in  performing  the  contract,  he  had  compiled 
strictly  with  the  plans  and  spedflcations  pre- 
pared by  defendant ;  and  that  the  estimates 
for  the  work,  when  finished,  were  duly  ap- 
proved by  the  mayor  of  the  dty  and  the  engl* 
neer  In  charge  of  the  work,  and  duly  forward- 
ed to  defendant,  aa  required  by  the  con- 
tract. But  that,  disregarding  the  contract, 
defendant  refused  to  pay  and,  within  seven 
days  after  the  work  was  finished,  Injured, 
defaced,  and  destroyed  the  same  to  within 
about  a  foot  of  the  bottom  thereof,  which 
was  retained  and  used  as  a  foundation  of 
certain  concrete  work  afterwards  thereupon 
erected  by  defendant.  By  reason  of  all  of 
which  plaintiff  was  brought  into  public  dis- 
repute, contempt,  and  ridicule  as  a  concrete 
worker,  to  bis  damage  as  a  contractor  $600, 
In  all,  $850.90,  for  which  be  prayed  Judinnent 
After  demurrer  to  tbe  third  and  fourth  para- 
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erai^  of  the  petition,'  wherein  plaintiff 
Bought  to  recover,  as  damages,  f52.50  for  at- 
torney's fees  and  interest  on  borrowed  money 
and  $S00  punitive  damages,  which  was  otm> 
ruled,  defendant  answered,  and,  after  a  gen- 
eral denial,  set  ap  that  the  work  tendered 
was  not  according  to  contract,  but  was  so  de- 
fective and  unfit  to  serve  the  purpose  for 
which  It  was  intended  that  it  had  to  be  torn 
away  and  built  over  again  bj  defendant, 
and,  owing  to  delay,  etc.,  at  an  expense  of 
$521^1,  and  prayed  that  plaintiff  take  noth- 
ing his  salt,  and  that  defendant  have 
Judgment  against  him  for  $125.41  and  costs. 
ITpon  the  issues  tbns  Joined  there  was  trial 
to  a  Jury,  and  Judgment  fbr  plaintiff  for 
$S0T.40,  and  defendant  brings  the  case  here. 

Althongb  otmflictlng,  aa  the  evidence  rea- 
aonaUy  tended  to  prove  thafrthe  contract  was 
entered  Into  as  pleaded ;  that  pursuant  there- 
to, plaintiff  in  all  things  compiled  therewith 
hy  erecting  four  concrete  piers  about  three 
feet  square  at  the  top  of  the  ground,  and 
about  six  feet  square  at  the  bottom,  and  ex- 
tending into  the  ground  some  eix  teet,  upon 
which  It  was  the  Intention  of  the  defendant 
to  erect  a  steel  tank  as  a  water  tower  for 
the  city  ot  Marietta,  tbe  verdict  of  the  jury, 
finding  in  his  favor  upon  the  issue  that  he 
had  complied  with  his  contract  and  was  en- 
titled to  recover  for  the  value  of  the  work, 
will  not  be  disturbed. 

[1]  But  the  court  erred  in  overruling  the 
demurrer  to  that  paragraph  of  plaintiff's 
petition  wherein  he  sought  to  recover  Interest 
he  says  he  was  compelled  to  pay  on  money 
borrowed  to  meet  taia  obligations  by  reason 
of  defendant's  breach  of  the  contract  in  tail- 
ing to  accept  and  pay  for  the  work,  and  at- 
torney's fees  paid  to  bring  this  suit,  in  all 
$52.50.  Also,  In  overruling  the  demurrer  to 
the  paragraph  of  the  petition  wherein  he 
sought  to  recover  $600  exemplary  damages 
on  account  of  said  breach  and  the  practical 
destruction  of  the  work  by  defendant,  which, 
he  says,  brought  falm  into  public  disrepute, 
contempt,  and  ridicule  as  a  concrete  worker. 
This  for  the  reason  that  said  attorney's  fees 
and  Interest  on  borrowed  money  are  too  re- 
mote, and  unauthorized  by  any  statute  called 
to  our  attention.  Besides,  such  do  not  fall 
within  the  purview  of  Rev.  Laws  1910,  { 
2852,  i-hlch  reads: 

"For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  when 
otherwise  expretuly  provided  by  this  chapter, 
ia  the  amount  wliich  wil!  compensate  the  party 
aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  wtiich,  in  the  ordiaary  course 
of  things,  would  be  likely  to  result  therefrom. 
No  damages  can  be  recovered  for  a  breach  of 
contract,  which  are  not  clearly  ascertainable  In 
both  their  nature  and  origin." 

See  Southwestern,  etc.,  Co.  v.  Strlbllng,  18 
Okl.  417,  89  Pac  1129. 

[2]  As  to  plaintiff's  right  to  recover  exem- 
plary damages,  It  is  only  for  the  breach  of 
an  obligation  not  arising  from  contract  where 


such  right  exists!  not  h-ra,  vhen  a  breach 
of  an  obligatloi  arising  ftom  cmitract  la 
counted  on.  Rev.  laws  1910, 1 2881.  In  aneh 
an  action  exemjOaxy  damages  cannot  be  re- 
covered, in  tlifi  absence  of  stfttvtei  la  bis 
latest  excellent  wtnft  aa  Contracts,  Mr.  El- 
liott, in  volume  8.  }  2124,  says: 

"As  a  general  rule,  there  can  be  no  recovery 
of  exHnplary  damages  for  the  breach  of  a  con- 
tract, for  this  dam  of  damages  d^>endB  on  the 
motive  of  the  party  sought  to  be  charged  with 
liability,  and  liability  for  breach  of  contract  does 
Dot,  ordinarily,  coocem  itself  with  motives."  12 
Am.  ft  Eng.  Eno.  h.  p.  30. 

For  tbe  reosma  stated,  Instmctlons  4  and 
4H  are  erroneoos,  as  tlie  error  in  mUng  on 
the  demurrer  ia  carried  into  those  instmc- 
tlons which  permit  a  recovery  on  those  para- 
graphs of  tbe  petition. 

We  are  tbereton  of  c^/tiOoa  that,  while 
plaintiff  was  entitled  to  recover  $29S.40.  be- 
ing the  contract  price  of  tbe  work,  tbe  re- 
mainder of  his  recovery  should  be  rendtted, 
whidi,  when  done,  the  Judgment  may  stand 
affirmed;  otberwim,  tbe  cause  is  reversed 
and  remanded  for  a  new  trlaL  Let  tbe  costa 
be  equally  divided  between  plaintiff  and  de- 
fendant  All  the  Justice  concur. 


HATS  V.  SMITH.    (No.  7412.) 

(Supreme  Court  of  Olclahoma.    Dea  5,  1910. 
Rehearing  Denied  May  1,  1917.) 

(Syllabua  hv  the  Court.) 

1.  CONTBACTS  ^»71(3)  —  CONBIDXaUTIOK  — 
FOEBEARANCK. 

Forbearance  .in  the  iwoaeoution  of  an  action 
is  sufficient  consideration  for  ■  contract. 

[E>].  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  819,  820.] 

2.  GUABANTT  «=>7(1)— ■Acceptance — NorrcK. 

A  mere  offer  to  guaranty  is  not  binding 
until  notice  of  its  acceptance  is  communicated 
by  the  guarantee  to  the  guarantor;  but  an  ab- 
solute guaranty  is  binding  upon  the  guarantor 
without  notice  of  acceptance. 

[Ed.  Note.— B^or  other  cases,  see  Guaianty, 
Cent.  Dig.  {  9.] 

3.  Bills  and  Notes  ^=>519— Liabilitt — Evi - 

DENCE. 

The  evidence  in  this  case  examined,  and  it 
is  held,  that  at  the  time  John  T.  Hays  executefl 
the  notes  sued  upou  it  was  not  his  IntaiticMi  to 
simply  guarantee  tbe  obligation,  but  to  assume 
absolute  liability  therefor,  and  his  liability  upon 
said  notes  was  not  dependent  upon  anything 
ela«  being  done  before  he  could  be  held  liable 
therefor,  but  became  his  personal  absolute  ob- 
ligations. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1802.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kiowa  County; 
Frank  M.  Bailey,  Judge. 

Action  by  James  W.  Smith  against  John  T. 
Hays.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

James  W.  Smith,  of  Cordell,  L.  M.  Keys, 
of  Hobart,  and  Masslngale  &  Duff,  of  Cor- 
dell, for  plaintiff  In  error.    J.  W.  Man- 
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seU,  of  OtwdflU,  and  Bajs  &  Hogbes,  of 
Hobart,  fbr  de^dont  In  error. 

HOOKER,  O.  The  notes  sued  upon  here 
were  executed  by  John  T.  Haya  to  James 
W.  Smith  under  the  following  (drcumstances: 
One  Mrs.  McDaniel  had  procured  In  the  dis- 
trict court  of  Washita  county  a  Judgment 
for  $2,000  alimony  against  her  husband,  who 
resided  In  Elowa  county,  and  the  firm  of 
Talbert  &  Hays  was  employed  to  aid  in  the 
collection  of  said  judgment,  which  they  did, 
and  certain  real  estate  was  sold  to  satisfy 
said  Judgment,  and  at  the  sale  thereof  Mrs. 
McDanl^l  became  the  purchaser.  She  was 
unable  to  handle  the  property  on  account  of 
prior  liens  thereon,  so  after  some  negotia- 
tions it  was  agreed  that  she  should  transfer 
her  bid  for  said  property  and  her  Judgment 
for  alimony  to  James  M.  Hays,  a  brother  of 
John  T.  Hays,  for  a  consideration  of  $1,000. 
— $400  of  which  was  then  paid  by  him,  and 
the  balance  thereof  was  to  be  paid  to  Mrs. 
McDaniel  and  James  Smith  after  con- 
firmation of  the  report  of  sale  and  upon  de- 
livery of  the  deed.  John  T.  Hays  guar- 
anteed the  payment  of  thls>money  upon  the 
part  ot  his  brother,  James  M.  Hays.  This 
sale  was  confirmed  and  the  deed  made  to 
James  M.  Hays,  and  he  accLulred  possession 
of  the  property,  but  be  failed  to  pay  the  first 
mortgage  Uen  or  to  compltrte  the  payment  of 
the  balance  of  the  $000  due  Mrs.  McDaniel 
and  James  W.  Smith.  Thereafter  suit  was 
filed  to  foreclose  these  first  mortgage  liens, 
und  James  W.  SmlUi  for  Mrs.  McDaniel  and 
himself,  filed  an  answer  and  cross-petition, 
wberein  It  was  asserted  that,  by  reason  of 
the  default  In  the  payment  of  the  aforesaid 
$600,  they  had  lien  upon  said  property  su- 
perior to  the  claim  of  James  M.  Hays.  There- 
upon John  T.  Hays,  after  negotiation  with 
them,  executed  the  notes  sued  upon  here  for 
the  money  due  to  tbsm,  and  their  action  was 
dismissed  and  Judgment  entered  therein  ac- 
'Ceptable  to  John  T.  Haya,  and  Mrs.  Mo> 
Daniel  and  James  W.  Smith  thereupon  re- 
leased all  claim  to  the  property,  and  looked 
exduaively  to  these  notes  for  their  money. 

[1]  That  forbearance  in  the  prosecatlon  of 
an  action  is  a  suffldent  conslderatltm  for  a 
contract  cannot  be  questioned.  See  9  Oyc. 
.338. 

[2,  S]  However,  the  coiulderaUon  for  these 
notes  need  not  rest  upon  fbrbearance  alone, 
for  it  is  shown  here  that  at  the  time  the  con- 
tract VOB  made  between  Mrs.  MfJ)anlel  and 
James  M.  Hays,  the  performance  of  the 
same  was  orally  gnaranteed  by  John  T.  Hays, 
.and  that  when  he  executed  these  notes  he 
was  merely  reducing  to  writing  what  he  had 
lulor  thereto  orally  promised  to  do.  That  be- 
ing true,  the  consideration  iuTOlved  In  the 
.oris^nal  transaction  was  a  sufficient  consid- 
eration to  support  the  execution  and  deliv- 
ery of  the  notes  sued  upon  here.  Section 
tost.  Revised  Laws  of  1910.  provides: 


"A  mere  ^ffer  to  guaranty  la  qot  biudinf,  un- 
til notice  of  its  acceptance  is  commumcated 
by  the  guarantee  to  the  guarantor;  but  an  ab- 
solute guaranty  is  bindiug  upon  the  guarantor 

without  notice  oi  acceptance. 

The  execution  of  these  notes  was  not  a 
mere  offer  of  guaranty,  but  an  absolute  guar- 
anty. At  the  time  John  T.  Hays  delivered 
the  notes  It  was  not  his  Intention  to  simply 
guarantee  an  obligation,  but  he  was  assuming 
an  absolute  liability,  and  he  expected  to 
pay  the  notes  according  to  their  terms. 

The  only  inquiry  necessary  to  be  made  Is 
whether  or  not  the  guaranty  In  question  is 
absolute.  Did  the  defendant  bnow  the  ex- 
tent of  his  llablUty  at  the  time  he  executed 
and  delivered  these  notes,  or  was  there  some- 
thing to  be  done  in  order  to  advise  him  of 
the  amount  he  would  be  required  to  pay? 
If  he  knew  the  extent  of  his  liability  and  Its 
limitations,  his  contract  was  absolute.  If 
not.  It  was  an  offer  to  guarantee,  which  re- 
quired an  acceptance.  The  very  nature  of 
the  contract  and  its  attendant  circumstances 
clearly  show  that  he  understood  perfectly 
the  full  extent  of  his  liability,  and  that  bis 
liability  was  not  dependent  upon  anything 
else  being  done  before  be  could  be  liable 
upon  these  notes.  Plaintiff  in  error  knew 
full  well  that  be  was  expected  to  pay  these 
notes,  as  his  subsequent  conduct  and  his  re- 
peated promises  so  to  do  Indicate. 

The  question  of  attorney's  fees  claimed  by 
the  plaintiff  in  error  was  decided  adversely 
to  him ;  and,  as  there  Is  evidence  supporting 
the  verdict  of  the  Jnry,  we  cannot  disturb 
the  same  here.  The  other  positions  urged 
by  him  are  not  tenable  in  this  action.  His  li- 
ability Is  so  clearly  established  by  the  evi- 
dence and  by  the  law,  as  we  view  it,  that  er- 
rors complained  of,  if  any,  are  harmless. 

There  b^ng  no  error  apparent  to  us  In  this 
record,  this  cause  is  affirmed. 

FEB,  CURIAM.   Adopted  In  whole. 


EVANS  V.  BTJRSON.   (No.  8064.) 

(Supreme  Court  of  Oklahcmia.   Jan.  23,  1917. 
Rehearing  Denied  May  1,  1817.) 

fSyllabut  hy  the  Court.) 

FBAtrn  9=928— RiQHT  or  Action— Porbeab- 
iNO  OoLLBcnoN  or  Debt. 
A  general  creditor  may  not  maintain  an 
action  against  a  third  party  for  fraudulently 
inducing  such  creditor  to  fwbear  legal  action 
to  collect  bis  debt. 

[Ed.  Note.— For  other  cases,  soo  Fraud,  Gent 

Dfg.  H  8,  26.] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  District  Court,  Jefferson  Coun- 
ty;  Cbzm  Jones,  Judge. 

Actlm  by  W.  I.  Burson  against  J.  Ij.  Kv-' 
ana.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 
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Bridges  ft  Vertrees,  of  Wanrlka,  for  plain- 
tiff In  error.  J.  H.  Harper,  of  WaurUca,  for 
defendant  In  error. 

BXJRFORD,  0.  Plaintiff,  Burson,  sued 
Evans  to  recover  damages  for  fraudulent  mis- 
representations. The  testimony  on  t>ebalf  of 
plaintiff  tended  to  show  that  Bvans  was 
clerk  of  a  public  sale  at  which  a  horse  be- 
longing to  Burson  was  sold  at  auction  to  one 
Smith.  As  Smith  was  leaving  the  grounds 
with  the  horse  Bursou  caused  Inquiry  to  be 
made  of  Evans  as  to  whether  or  not  settle- 
ment had  been  made  for  the  horse.  Evans 
replied  that  it  was  all  right;  that  Smith 
would  settle.  Later  he  represented  that  he 
would  include  the  debt  in  a  mortgage  to  the 
bank  of  which  he  was  an  officer,  and  thus 
secure  Burson  for  the  purchase  price.  Still 
later  he  represented  to  Burson  that  the  price 
of  the  horse  had  been  Included  in  such  mort- 
gage, but  It  afterward  developed  that  the 
mortgage  did  not  secure  the  price  of  such 
horse.  Meanwhile  Smith  sold  the  horse. 
Many  of  these  facts  were  denied  by  the  de- 
fMidant,  but  for  the  purpose  of  this  decision 
we  assume  them  all  to  be  true.  It  was  al- 
leged by  the  plaintiff  that  he  believed  the 
representations  of  Evans  and  was  induced 
thereby  to  forbear  any  action  to  collect  his 
debt,  and  that  Smith  was  now  Insolvent. 
There  was  no  proof  of  any  Intention  on  the 
part  of  Bursou  to  sue  or  attach  had  no  rep- 
resentation been  made  by  Evans  and  no  proof 
of  Smith's  Insolvency,  except  what  miglit  be 
drawn  from  testimony  that  he  had  not  paid 
Bnrson,  and  bad  not  paid  certain  debts  due 
other  parties.  Inasmuch,  however,  as  no 
question  of  failure  of  proof  In  this  particu- 
lar regard  Is  raised  In  the  briefs,  we  treat  It 
as  waived.  Defendant  demurred  to  the  evi- 
dence, and  moved  for  an  instructed  verdict, 
and,  being  denied,  duly  excepted.  The  court 
submitted  the  cause  to  the  Jury  upon  the 
theory  set  out  In  the  following  Instruction, 
to  which  defendant  duly  reserved  exceptions: 

"You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  by  a  preponderance  of  the  evi- 
dence that  the  defendant,  Evans,  falsely  stated 
and  represented  to  the  plaintiff,  Butson,  after 
the  sale  of  the  horse  in  question,  that  he  had 
included  the  indebtodneas  of  the  said  Smith  to 
Burson  in  a  mortgage  that  he  had  taken  from 
said  Smith,  or  that  the  bank  had  taken  from 
said  Smith,  and  you  further  find  that  the  plain- 
tiff, Burson,  believed  said  statement,  relied  and 
acted  upon  same,  and  that  by  virtue  of  relying 
on  the  same  was  deprived  of  the  right  and  there- 
by prevented  from  proceeding  against  the  said 
Smith,  and  recovering  his  property  or  the  value 
thereof,  then  von  are  instructed  that  you  should 
return  a  verdict  for  the  plaintiff  for  the  sum 
sued  for." 

It  will  be  noted  that  this  Instruction  elimi- 
nates any  question  as  to  Smith  being  induced 
to  part  with  his  property  In  the  flrst  In- 
.  stance  by  reason  of  any  fraudulent  misrep- 
resentations by  Evans,  and,  Indeed,  such  Is 
not  alleged.  It  will  be  further  noted  that  the 
court  assumed  that  the  damage  resulting.  If 
any,  was  the  amount  sued  for,  to  wit,  the 


sale  price  of  the  horse.  The  result  of  such 
action,  taowevOT,  we  are  not  required  to  oon- 

sider. 

Judgment  being  rendered  for  plalntlfT  for 
the  full  amount  claimed,  defendant  brings 
the  cause  here  for  review. 

The-  controlling  question  in  the  case  is 
whether  or  not  an  action  by  a  general  credi- 
tor will  lie  against  a  third  person  for  fraud- 
ulent misrepresentations  Inducing  the  plain- 
tiff to  refrain  from  legal  action  to  collect  bis 
debt.    With  the  exception  of  Pennsylvania, 
where  the  rule  Is  otherwise,  and  a  few  deci- 
sions based  upon  peculiar  states  of  {act.  the 
courts  with  practical  unanimity  deny  the 
right  to  maintain  such  an  action.   The  rea- 
sons therefor  are  placed  upon  two  grounds: 
First,  that  a  general  creditor  has  no  such 
Interest  in  any  property  of  his  debtor  that 
will  i)ennit  him  to  complain  of  a  fraudulent 
disposition  of  such  property  or  of  a  fraudu- 
lent Inducement  to  the  plaintiff,  the  result 
of  which  Is  to  permit  a  di^msitlon  of  debt- 
or's property  which  places  It  beyond  the 
creditor's  reach.   This  Is  the  doctrine  of  the 
Supreme  Court  qf  the  United  States,  at  least 
in  so  far  aa  fraudulent  aid  to  the  debtor.  In 
disposing  of  the  property  la  concerned.  Ad- 
ler  et  al.  v.  Fenton,  24  How.  407,  16  L.  Ed. 
C96.    But  the  right  of  a  judgment  creditor 
against  a  municipality  to  recover  damages 
against  third  persons  for  fraudulently  pre- 
venting the  collection  of  a  tax  to  pay  hla 
judgment  has  beeu  sustained.    Findlay  t. 
McAllister,  U3  U.  S.  104,  6  Sup.  Ct  401,  28 
I*  Ed.  930. 

The  second  reason  given  Is  that  the  dam- 
ages sought  to  be  recovered  are  too  remote 
and  contingent  to  admit  of  a  judgment  at  law 
therefor.  Tims  In  Wellington  v.  Small,  3 
Gush.  {Mass.)  145-149,  50  Am.  Dec.  719.  it 
was  said: 

"The  uncertainty  of  the  plalntitTs  damage 
seems,  of  itself  alone,  to  be  a  sufficient  reasoo 
for  bis  not  recovering.  In  an  action  on  the  case 
ex  delicto,  the  plaintiff  must  show  Injury  and 
damage;  and  these  must  be  shown  aa  facta, 
by  legal  proofs,  except  in  a  few  cases,  where, 
by  the  rule  of  law,  damage  is  presumed  from 
the  act  complained  of.  *  •  •  How  could  r 
this  plaintiff  prove  that  he  suffered  any  damage 
from  the  acts  of  the  defendant,  which  are  avei^ 
red  in  the  declaration?  How  could  be  prove 
that  he  would  have  secured  his  debt  by  attaching 
the  property  of  his  debtor,  if  the  defendant  had 
not  intermeddled  wi,th  It?  Other  creditors 
might  have  attached  it  before  him,  or  it  might 
have  been  stolen  or  destroyed  while  in  the  debt- 
or's possession.  The  fact  that  the  plaintiff  has 
suffered  actual  damage  from  the  defendant's 
conduct  is  not  capable  of  legal  proof,  because 
it  is  not  within  the  compass  of  human  knowl- 
edge, and  therefore  cannot  be  shown  by  human 
testimony.  It  depoids  on  nnmberless  unknown 
contingencies,  and  can  be  nothing  more  than 
a  matter  of  ctmjectnre." 

And,  we  might  add,  what  If  the  debtor  re- 
sorted to  the  all  too  frequwit  practice  of 
claiming  as  exempt  the  property  sold  hUn. 
and  which  was  sought  to  be  attadied  or 
levied  upon  in  execution? 

It  would  be  of  llttlo  value  to  0O  Cutber 
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Into  tbe  aathorlttes  npcm  the  general  rabJecL 
'nmy  are  ocdlected  and  rerlewed  at  great 
tength  In  note  to  Field  r.  Sieg^  99  Wis. 
m,  TB'N.  W.  897,  as  reported  In  47  L.  R.  A. 
48&.  In  our  own  court  but  two  dedslons 
toBdb  upon  the  subject  In  Johnson  Fife 
Hat  Go.  T.  National  Bank  of  Onthrla,  4  OkL 
17,  44  Pa&  192,  the  president  of  the  defend- 
ant bank  bad  fraudutently  conspired  with 
certain  merdbanta  as  a  result  of  which  th^ 
bought  goods  of  plaintiff.  These  goods  and 
others  were  scdd  by  ttie  bank  upm  a  fictitious 
mortgage,  and  the  proceeds  divided  between 
the  bank  and  the  merdiants,  leaving  no  as- 
sets to  pay  plaintUTs  claim.  A  right  of  ac- 
tion against  the  bank  retaining  the  proceeds 
of  the  fraudulent  sale  ma  sustained.  Bat 
there  the  action  was  In  converidon,  and  was 
nidi^  upon  the  theory  that  by  reason  of 
frand  title  to  the  goods  did  not  pass  from 
lAalntlffs,  and  that  the  bank,  having  atOA  the 
goods  which  In  reality  btionged  to  the  plain- 
tiffs, was  guilty  of  a  conTeraion  thereof.  The 
doctrine  of  the  ease  Is  fully  supported  the 
dedskm  of  the  Supreme  Oout  of  the  United 
States  In  UacoHa  v.  Claflln,  7  WalL  132.  19 
h.  Bd.  106.  See,  alao.  Work  Bros.  t.  HcGoy, 
87  Iowa.  217. 64  N.  W.  140.  to  the  same  effecL 
In  Security  Bank  t.  Reger,  161  Pa&  117(K 
not  yet  officially  reported,  it  was  alleged  that 
tba  bank  had  conai^ied  with  a  diri>tor  to  place 
a  fraudulent  mortgage  upcu  his  property,  seU 
the  same  thereunder,  divide  the  proceeda, 
and  thereby  deprive  plaintiff  of  opportunity 
to  collect  hla  debt  Becovery  was  sought,  not 
aa  for  a  cmversion  or  upm.  the  ground  that 
idalatlff  bad  frandiHently  been  Induced  to 
part  with  his  imv>erty,  but  upon  the  ground 
that  plaintiff  had  thereby  been  prevented 
from  levying  an  attachment  and  collecting 
his  debt  Becovery  was  denied,  this  court 
Miylng: 

"A  general  creditor  cannot  maintain  an  action 
against  a  third  part;  who  fraudulently  con- 
spires with  a  debtor  to  accept  a  mortgage  on  the 
oebtor's  persmal  property  and  foret^oee  the 
same  In  order  to  hinder  and  delay  such  creditor 
in  the  collection  of  his  debt :  Buch  damage  being 
too  remote,  indefinite,  and  contingent  to  be 
the  basis  of  an  action. ' 

This  decision  Is  sustained  by  many  authori- 
ties some  of  which  are  dted  therein,  and  Is 
but  a  reiteration  of  the  result  reached  by  the 
Supreme  Court  of  the  United  States  in  Adler 
T.  Fenton,  supra.  Upon  principle  It  Is  con- 
trolling here.  A  distinction  Is  sought  to  be 
drawn  In  that  In  the  Reger  Case  the  fraudu- 
lent acts  were  wholly  between  the  defendant 
and  the  debtor,  while  here  the  fraudnlent 
misrepresentation  was  directed  immediately 
to  the  creditor  plaintiff.  We  see  no  differ- 
ence In  the  result  to  be  drawn  or  distinction 
upon  which  a  right  of  recovery  should  be 
denied  in  the  one  case  and  affirmed  In  the 
other.  Upon  exactly  similar  states  of  fact, 
to  wit,  where  the  creditor  was  Induced  to 
withhold  legal  action  by  fraudulent  mlsrepre- 
sentations  made  directly  to  such  creditor,  re- 


covery was  dolled  in  Bradl^  v.  Fuller,  118 
Uaaa.  23^  Auatln  v.  Barrows,  41  Coon.  287- 
296,  and  Graham  v.  Peal^  Peacodc  ft  Kertt 
173  Fed.  9,  97  C.  a  A.  311.  Smne  ezpreaaknu 
In  N.  Y.  L.  I.  Oo.  V.  Chapman.  liS  N.  T.  288, 
23  N.  E.  187,  and  Boweo  v.  Carter,  124  Maaa. 
426,  ivpear  to  be  somewhat  opposed  to  tb» 
views  here  expressed.  Tbeae  cases,  however, 
are  not  closely  In  pdnt  iq>on  the  facts,  and, 
considering  the  fact  that  In  eadi  state  there 
are  decisions  upon  similar  ^tes  of  tact  in 
consonance  with  the  general  doctrine  here 
adc^ited  (see  note  47  L.  B.  A.  433,  supra),  and 
especially  In  view  of  the  decision  of  this  ooiut 
In  Security  State  Bank  v.  Reger,  supra,  sudi 
dedslcHis  cannot  be  regarded  aa  oontrtdUns. 

It  Is  to  be  regretted  that  a  ri|^t  of  action 
In  cases  audi  aa  the  present  cannot  be  sus- 
tained, but,  audi  right  not  being  glvm  by 
statute,  nor  In  the  ordinary  course  of  the 
comnum  law,  it  aerans  that  it  nmst  He  wlfli 
the  L^tolature  to  create  the  rii^t  of  actton 
and  prescribe  the  measure  of  damages. 

For  the  reasons  glvm,  tiie  cause  should 
be  reversed  and  remanded. 

FEB  CUKIAM.  Adopted  in  whole. 


EMPLOTfiS'  BUILDING  ft  LOAN  ASS^N  v. 

OBAFTON  et  al.    (No.  5064.) 
(Snpreme  Court  of  Oklahoma.   April  10,  19170 

(Svltahiu  »v  the  Owrt.) 

Lis  Pendens  «=326(S>— StrsBOOATiON  «=>26-— 

.  MOKTGAOia— FlBOT  MOBTOAOE— PBIOBITT. 

While  B.  was  the  owner  of  the  lots  in  con- 
troversy, he  conveyed  thorn  to  K.,  the  wifb  of 
S.,  subject  to  a  first  mortgage  to  the  loan  com- 
pany. She  thereafter  conveyed  them  to  C,  sub- 
ject to  that  and  also  a  second  mortgage  to  W. 
Before  K.  parted  with  her  title  to  the  lota,  one 
M.  sued  K.,  and  her  husband  In  debt,  and  made 
tbe  first  and  second  mortgagees  parties  drfend- 
ant  and  established  a  lis  pendens  on  the  lots, 
and  an  equitable  lien  thereupon  in  favor  of  M., 
and  they  were  sold  on  execution  to  M.,  subject 
to  those  mortgage  in  satisfaction  of  his  jadg^ 
ment,  whereupon  a  sheriffs  deed  therefOT  £*• 
sued  to  him  and  he  was  placed  in  poeseeEDon. 
Pending  M.'s  suit,  and  before  judgment,  but  un- 
known to  M..  plaintiff  loaned  C.  money  to  pay 
the  first  and  second  mortgagea,  which  he  did,  and 
tbe  same  were  satisfied  of  record,  and  took  a 
third  mortgajfe  on  the  land  for  tlte  amount  In 
a  suit  by  plaintiff  to  foreclose  its  mortgage,  keUd, 
that  it  was  a  volunteer  and  not  entitled  to  be 
subrogated  to  the  lights  of  the  loan  company 
in  its  mortgage,  and,  for  the  reason  that  plain- 
tiff's mortgage  was  executed  after  M.'s  action 
bad  established  a  lis  pendens  against  the  lots, 
the  lien  of  that  mortgage  thereto  did  not  attach 
BO  as  to  affect  M.'s  title  subsequently  acquired, 
that  M.,  as  purchaser  under  bis  judgment,  took 
title  thereto  clear  of  plaintiCTs  mortgage,  and 
that  the  trial  court  did  right  to  so  hold  and  can- 
cel and  remove  the  same  as  a  doud  on  M.'s  title. 

[Ed.  Note.— -For  other  cases,  see  Us  Pendea& 
Cent  Dig.  {  60;  Subrogation,  Cent  Dig.  f  67.] 

Error  from  District  Court,  Pottawatomie 
County;  Cbas.  B.  Wilson.  Jr.,  Jndge. 

Suit  by  tbe  Employ^'  Building  &  Loan 
Association  against  D.  A.  Crafton  and  Lizzie 
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Crafton,  his  wife,  and  EUward  Hagener  and 
A.  8.  Pace,  ]n  which  G.  W.  Martin  end  tbe 
Oklahmna  State  Bank  were  made  parties  de- 
fendant Judfrment  for  plaintiff  against  the 
defendants  Crafton  and  Hagener,  and  Judg- 
ment for  defendant  Martin. (m  his  cross-pe- 
tition, to  which  Judgment  plaintiff  brings  er- 
ror. Afllrmed. 

Chas.  H.  Woods  and  Geo.  M.  Green,  both 
of  Olilahoma  City,  and  Edward  Howell,  of 
Shawnee,  ft>r  plaintiff  in  error.  E.  C.  Stan- 
ard,  J.  H.  Wahl,  and  0.  H.  Ennts,  all  of 
Shawnee,  for  defendant  in  error  Martin. 

TURNER,  J.  On  December  9,  1911,  In  the 
(Jlstrict  court  of  Pottawatomie  county,  Em- 
ployes' Building  &  Loan  Association,  plain- 
tiff in  error,  sued  D.  A.  Crafton  and  Lizzie, 
his  wife,  for  a  balance  of  $760.05  due  on 
their  promissory  note  of  $1,000  and  to  fore- 
close a  mortgage,  providing  for  an  attorney's 
fee,  on  lots  4  and  5  and  20  feet  off  the  north 
side  of  lot  6,  in  block  1,  In  W.  J.  Riggs  addi- 
tion to  the  city  of  Shawnee,  made,  executed, 
and  delivered  by  the  Craftons  to  plaintiff 
July  29,  1908,  to  secure  the  pnyment  thereof. 
Edward  Hagener  and  A.  8.  Pace  were  alleg- 
ed in  the  petition  to  be  the  successive  own- 
ers of  the  equity  of  redemption,  and  G.  W, 
Martin  and  the  Oklahoma  State  Bank  to 
claim  some  interest  in  the  property  inferior 
to  that  of  plaintiff,  and  were  made  parties 
defendant  and  are  defwidants  in  error.  Craf- 
ton and  wUe  and  Hagener  defaulted;  the 
bank  disclaimed ;  Pace  pleaded  payment  and 
Martin  filed  an  answer  and  cross-petition. 
After  the  issues  were  thus  joined,  there  was 
trial  to  the  court,  and  judgment  for  plaintiff 
and  against  the  Craftons  and  Hagener  for 
the  amount  claimed,  which  was  decreed  to 
be  a  lien  upon  the  land  prior  to  the  rights  of 
all  the  defendants,  save  Martin,  and  all  of 
them  except  Martin  were  taxed  with  the 
costs  of  the  foreclosure.  As  to  Martin,  the 
court,  on  trial  of  the  Issues  joined  between 
plaintiff  and  himself  on  his  cross-petition, 
held  him  to  be  the  owner  and  in  possession 
of  the  lots  in  controversy,  with  title  therein 
superior  to  that  of  any  of  the  defendants  and 
prior  and  superior  to  the  mortgage  lien  sought 
to  be  foreclosed,  and  ordered,  adjudged,  and 
decreed  that  his  title  to  the  land  be  quieted, 
and  that  plaintiff's  mortgage  be  canceled  as  a 
cloud  upon  his  title.  To  which  Judgment  on 
the  cross-petition  plaintiff  excepted,  and 
brings  the  case  hei*e. 

The  judgment  upon  the  cross-petition  Is 
not  contrary  to  the  evidence,  as  contended. 
There  is  no  dispute  as  to  the  facts.  The  evi- 
dence discloses  that  on  September  27,  1906, 
one  W.  J.  RiggB,  being  the  owner  of  the  land, 
by  warranty  deed  conveyed  the  same  to  Kit- 
ty, the  wife  of  C.  W.  Sutherland,  subject  to 
a  mortgage  of  $S00,  payable  to  Standard 
Savings  &  Loan  Association.  On  March  14, 
1008,  Kitty,  by  a  like  deed,  conveyed  the  land 
to  tbe  defendant  D.  A.  Crafton,  subject  to 


that  mortgage,  and,  also  to  a  second  mort- 
gage of  $300,  payable  to  one  Wyant  Before 
Kitty  parted  with  the  title  to  the  land,  to 
wit,  on  Novemt)er  1,  1006,  Hartln  sued  tbe 
Sutherlands  and  said  first  and  second  mort- 
gagees In  the  district  court  of  Pottawatomie 
county,  alleging  that,  on  March  23,  1906,  tlie 
Sutherlands  hod  made,  executed,  and  deliv- 
ered to  blm  their  promissory  note  for  $121, 
due  30  days  thereafter,  and  to  secure  tbe 
same  executed  a  mortgage  on  lot  5  in  block  6 
in  North  Park  addition  to  Shawnee;  that 
they  bad  no  title  to  said  lot,  and  did  not  in- 
tend to  mortgage  It  but  thereby  did  intend 
to  mortgage  lot  6  in  block  5,  North  Park 
addition,  at  that  time  owned  by  C.  W.  Satb- 
erland;  that  thereafter  they  conveyed  said 
lot  6  in  block  6  to  W.  J.  Riggs,  who  took  ti- 
tle thereto  In  good  faith,  and  received  in  ex- 
change therefor  a  deed  to  lots  4  and  5  and 
20  feet  off  the  north  side  of  lot  6,  block  1,  is 
W.  J.  Riggs  addition  to  the  city  of  Shawnee ; 
that  is,  tbe  land  described  in  the  mortgage 
sought  to  be  foreclosed.  The  prayer  of  tbe 
petition  was  that  plaintiff  bare  Judgment 
against  the  Sutherlands  on  the  note,  together 
with  Interest  and  attorney's  fee,  and  that  the 
amount  thereof  be  declared  an  equitable  Hen 
on  said  lobs  4  and  5  and  20  feet  off  the  north 
end  of  lot  6,  In  blocft  1,  and  that  the  same 
be  sold  subject  to  tbe  mortgage  Co  the  Stand- 
ard Savings  &  Loan  Association  and  tbe  Wy- 
ant mortgage  aforesaid.  All  of  wbidi  was 
attempted  to  be  and  would  have  been  done 
pursuant  to  a  Judgment  diUy  rendered  and 
entered  by  default  against  all  tbe  defend- 
ants, save  Wyant,  who  was  not  served,  dated 
December  22,  1906,  had  not  the  Sutherlands, 
on  January  30,  1906,  pursuant  to  their  mo- 
tion so  to  do,  set  tbe  sale  aside  and  answer- 
ed, denying  all  tbe  allegattons  In  tbe  petition 
save  those  of  Indebtedness  which  they  admit- 
ted, but  pleaded  no  defense  thereto.  And 
nothing  further  was  done  in  the  case  until 
February  15, 1910,  at  which  time  a  like  Judg- 
noent  by  default  was  again  rendered  and  en- 
tered against  them,  whereupon  it  was  again 
adjudged  and  decreed  that  plaintiff  have 
judgment  for  $129.40,  together  with  Interest 
and  attorney's  fees,  that  plaintiff  was  enti- 
tled to  an  equitable  lien  on  the  land,  and 
that  the  same  be  sold  to  satisfy  said  debt 
subject  to  the  mortgages  aforesaid.  Pending 
the  suit  to  wit  on  July  20,  1908,  the  Craf- 
tons, being  then  the  owners  of  tbe  land  sub- 
ject to  the  mortgages  aforesaid,  borrowed 
the  amount  of  money  evidenced  by  the  mort- 
gage sought  to  be  foreclosed,  and,  unknown 
to  Martin,  with  it  paid  and  bad  released  of 
record  the  mortgages;  and  when  the  land 
was  sold,  subject  to  the  mortgages  aforesaid, 
to  satisfy  Martin's  Judgment,  and  be  had  bid 
it  in  at  the  sale  for  $700,  and  paid  into  court 
$43S.10,  which  was  the  amount  of  his  bid. 
less  the  amount  of  his  Judgment  and  costs, 
and  the  sale  was  confirmed  and  a  sheriff's 
deed  issued  pursuant  theretOb  and  be  was 
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pat  in  possession  of  the  land,  this  suit  was 
hrought. 

It  Is  plalntUTs  contention  that,  although 
the  Uen  of  Its  mortgage  attached  to  the  land 
pending  Martin's  suit,  resulting  In  a  judg- 
raent  fixing  an  equitable  lien  upon  the  land, 
subject  to  the  two  prior  mortgages  aforesaid, 
yet,  as  the  $1,000  loan  to  the  Craftons,  evi- 
denced by  plaintiff's  mortgage,  paid  off  those 
mortgages,  plaintiff  Is  entitled  to  have  the 
Standard's  mortgage  kept  alive  aud  be  sub- 
rogated  to  all  rights  of  the  mortgagee  therein, 
and  hare  its  present  mortgage  foreclosed  and 
the  lion  thereof  declared  superior  to  the  lieu 
of  Martin's  Judgment,  and  the  land  sold  to 
satisfy  the  same.  Not  bo.  Whai  plaintiff  fur- 
nished the  Craftons  with  this  $1,000  to  pay 
the  Standard's  mortgage,  aside  from  being 
an  incumbrancer  pendente  lite  when  it  took 
back  the  mortgage  sought  to  be  foredosed, 
plaintiff  was  a  stranger  to  the  title,  a  volun- 
teer, and  not  entitled  to  subrogation  therein, 
for  the  reason  that  when  that  mortgage  was 
paid.  It  was  extinguished,  as  held  by  the 
trial  court.  In  Watson  v.  WUcox,  39  Wis. 
643,  20  Am.  Rep.  63,  quoting  approvingly 
from  Walworth,  C,  Ryan,  C.  J.,  speaking  for 
the  court,  said: 

"  'It  is  only  in  cases  where  the  person  ad- 
vancing money  to  pay  the  debt  of  a  third  party 
stands  iu  the  situation  of  a  surety,  or  is  com- 
pelled to  pay  it  to  protect  hia  own  rights,  that  a 
coart  of  equity  Bubstitutes  him  in  the  place  of 
the  creditor,  as  a  matter  of  course,  without  any 
agreement  to  that  effect  Id  other  cases  the  de- 
mand of  a  creditor  which  is  paid  with  the  mcmey 
of  a  third  person,  and  without  any  agreement 
that  the  security  shall  be  assigned  or  kept  on 
font  for  the  benefit  of  such  third  person,  is  ab- 
s<Autdy  extinguished.'  Sanford  v,  McLean,  8 
Paige  [N.  Y.]  117  [23  Am.  Dec  773)." 

In  that  case  the  facts  stated  In  the  com- 
plaint were:  That  on  June  29,  1864,  one 
Bates  and  another  Harvey  were  in  possession 
of  certain  lands  claiming  title  to  a  portion 
thereof  by  deed  from  one  Naiden,  who  be- 
came the  owner  thereof  by  purchase  at  fore- 
closure sale  of  a  mortgage  given  to  the  de- 
fendant Wilcox,  and  to  the  remainder  by 
a  tax  deed  and  a  sheriffs  deed  executed  pur- 
suant to  a '  judgment  against  WUcox  while 
he  was  the  owner  of  the  land.  On  the  date 
aforesaid,  Bates  conveyed  his  interest  in  the 
lands  to  the  wife  of  Harvey.  While  the 
Harveya  were  In  possession,  they  mortgaged 
the  lands  to  Hodson  April  23.  18C6,  for  $2,- 
500,  on  which  was  due  and  unpaid  on  Oc- 
tober 26,  1869,  $1,750.  At  that  time,  the 
Harveys  being  unable  to  pay,  Hodson  applied 
to  plaintiff  to  purchase  the  mortgage,  which 
be  agreed  to  do,  and,  as  they  were  about 
to  make  an  assignment  thereof.  It  was  sug- 
gested that  Instead  the  mortgage  be  can- 
celed, and  that  plaintiff  take  a  new  mort- 
gage from  the  Harveys,  which  he  agreed  to 
do,  whereupon  plaintiff  paid  Hodson,  at  the 
request  of  the  Harveys,  $1,750  and  took 
a  new  note  and  mortgage  from  the  Harveys 
for  that  amount,  which  was  duly  recorded, 
and  the  Hodson  mortgage  satisfied  of  record. 


In  the  meantime,  that  is,  on  October  12, 1869, 
Wilcox  commenced  an  action  In  the  circuit 
court  against  Bates  and  wife  and  Harvey 
and  wlf6,  the  result  of  which  was  that  the 
deed  to  them  from  Naiden  and  to  him  from 
the  sheriff,  and  the  tax  deed  aforesaid,  were 
declared  mortgages  to  secure  Bates  and  Har- 
vey for  advances  made  by  them,  and  the 
deed  from  Bates  and  wife  to  Harvey  and 
wife  was  declared  a  voluntary  conveyance 
and  void  as  against  Wilcox,  The  prayer  of 
the  petition  was  that  the  mortgage  to  plain- 
tiff be  held  valid  as  against  Wilcox,  and 
that  plaintiff  be  subrogated  to  the  rights  of 
Hodson  under  that  mortgage,  and  for  judg- 
ment of  foreclosure  of  pfalntlff's  mortgage. 
A  demurrer  to  the  complaint  was  sustained, 
and  plaintiff  appealed.  In  affirml^ng  the 
judgment,  the  court  held  that  the  Us  pendens 
established  by  Wilcox's  suit  was  sufl3clent 
to  charge  the  appellant  with  notice;  and, 
quoting  tram  Downer  t.  Miller,  16  Wis/  612, 
said : 

"We  know  of  no  case  that  has  ever  carried  the 
doctrine  of  subrogation  so  far  as  to  hold  that  a 
mere  loan  of  money,  for  the  purpose  of  enabling 
the  borrower  to  pay  a  debt,  entitles  the  lender 
to  be  subrogated  to  the  rights  of  the  creditor 
whose  debt  was  tlms  paid.  And  Pelton  v. 
Knapp,  21  Wis.  03,  appears  to  proceed  upon 
the  same  principle.  See,  also,  Marvin  v.  Ved- 
der,  5  Cow.  {N.  Y.}  671,  Bidunond  v.  Marstcm, 
15  Ind.  134,  and  the  English  and  American 
Notes  to  Aldrich  v.  Cooper,  Hare  &  Wallace's 
Edition  of  White  &  Tudor's  Leading  Cases,  pas- 
sim." 

And  so,  we  repeat,  aside  from  Rev.  Laws 
1910,  }  4732,  under  which  the  plaintiff  was 
chai^eable  with  notice  of  the  pendency  of 
Martin's  action,  and  hence  could  acquire  no 
Interest  In  the  land  as  against  Martin's  title, 
that  plaintiff  was  a  stranger,  aud  not  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee  in  the  Standard  mortgage,  and 
that,  too,  although  the  evidence  discloses  that 
plaintiff  had  no  actual  knowledge  that  Mar- 
tin's action  was  pending  at  the  time  its 
mortgage  was  executed,  and  that  the  abstract 
failed  to  state  the  fact.  And  although,  too^ 
by  refusing  plaintiff  relief,  it  will  lose  the 
$1,000  with  whidh  the  Standard  and  the 
Wyant  mortgages  were  satisfied,  to  Martin's 
benefit  only. 

In  Garwood  v.  Administrators,  etc.,  of 
Bldrldge,  2  N.  J.  Eq.  145,  34  Am.  Dec  195, 
the  facts  were  that  Joalah  Smith  and  wife, 
on  February  26,  ISIO.  gave  to  the  executors 
of  John  Smith  a  real  estate  mortgage  for 
$370,  which  was  duly  recorded  and  finally  as- 
signed to  Wills  and  Haines.  On  April  20, 
1815,  Smith  and  wife  made  a  second  mort- 
gage on  the  same  land  to  Engle  for  $650, 
which  was  duly  recorded.  On  January  26, 
1824,  for  a  consideration  of  $500,  they  con- 
veyed the  premises  to  complainant,  and.  as 
the  deed  contained  general  covenants  of  war- 
ranty, the  money  was  applied  to  the  pay- 
ment of  the  two  mortgages  which,  by  consent 
of  both  parties,  were  dlscbai^d  and  canceled 
of  record.   On  ISaj  30,  1822,  or  subsequent 
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to  the  date  of  the  cancellaticm  of  the  mort- 
gages, but  prior  to  complainant's  deed,  Wll< 
Uam  Eldrldge  obtained  a  judgment  against 
Joslab  SmiUi  which  was  a  lien  npon  the 
mortgaged  land.  Later  he  sued  out  an  ex- 
ecution, and  on  April  19,  1824,  the  sherlfT 
sold  and  conveyed  the  land  to  Eldrldge,  the 
plaintiff  In  the  execution,  for  (330,  which 
was  a  fair  consideration.  Eldrldge  lay  still 
with  his  execution  until  after  the  plaintiff 
had  discharged  the  mortgages.  Under  this 
state  of  facts  the  court  denied  the  prayer  of 
complainant  to  be  subrogated  to  the  rights 
of  the  mortgagees  and  said: 

"TJcder  these  drcimistances,  the  ctKnplainant 
oaks  the  Interference  of  this  court.  At  law,  it 
is  quite  certain,  be  is  withont  remedy;  for  al- 
though he  may  hare  been,  as  he  alleges,  without 
Actual  notice  of  the  EHdridge  judgmrat  at  the 
time  he  purchased,  yet  he  bad  coostrucdve  no< 
Ciee  bf  the  record,  and  unleae  the  power  of  this 
court  is  sufficient  to  grant  relief,  the  complain- 
ant will  have  lost  the  $500  with  which  he  paid 
off  Che  mortgagee,  and  Eldridf^  will  have  re- 
ceived on  bis  purchase  the  exclueive  benefit  there- 
of. There  ia  then,  to  my  mind,  a  natural  jus- 
tice In  the  complainant's  case,  to  which  I  should 
be  disposed  to  extend  relief.  If  I  could  do  so 
without  disturbing  well-established  principlea,*' 

And  in  the  syllabus: 

"S.  G,  having  purchased  ot  the  owner  certain 
real  estate,  subject  to  two  mortgages,  and  a 
judgment,  applied  the  whole  of  the  purchase 
money  to  the  satisfaction  of  the  mortgagees,  be- 
ing the  first  incumbrances,  and  caused  tb«in  to 
be  canceled  and  discharged  of  record,  held  that  a 
purchaser  under  the  judgment  took  the  property 
clear  of  the  incumbrance  of  the  mortgages,  and 
that  S.  G.  was  entitlpd  to  no  relief  in  equity." 
See,  also,  Kahn  v.  HcConnell  et  al.,  37  Ok].  219 
[181  Pnc.  682.  47  L.  B.  A.  (N.  S.)  1189.] 

We  are  therefore  of  opinion  that  plaintiff 
cannot  recover,  not  only  for  the  reason  that 
plaintiff  was  a  volunteer,  and  hence  cannot 
be  subrogated  to  the  rights  of  the  mortgagee 
in  the  Standard  mortgage  and  permitted  to 
enforce  the  lien  thereof  for  Its  benefit,  but 
for  the  further  reason  that,  as  plaintiff's 
mortgage  which  It  is  seeking  to  foreclose 
was  executed  after  Martin's  action  against 
the  Sutfaerlanda  had  established  a  lis  pen- 
dens against  the  land,  the  lien  of  that  mort- 
gage thereto  did  not  attach  so  as  to  affect 
Martin's  title,  subsequently  acquired  on  a 
sale  of  the  land  as  the  result  of  that  suit 
(HoUand  v.  Cofield,  27  Okl.  469,  112  Pac. 
1032),  and  that  the  court  did  right  to  so  hold 
and  cancel  the  same  and  remove  it  from  his 
title. 

Finding  no  error,  the  Judgment  of  the  trial 
court  la  afDimed.  All  the  Justices  concnr. 


DICKSON  V.  McDUFFBB  et  ai  (No.  8885.)* 
(Snpnme  Court  of  Oklahoma.   April  10,  1917.) 

(SvlUbnu  by  <k«  Court.} 

1.  Appeal  and  Error  «=>520(1),  549(5)— 
REcoRn— Motions  and  Bzceptiovs— Bzzj. 
or  Exceptions. 
Motions  mcsentsd  to  the  trial  conr^  raUDgs 

thereon,  and  exceptions  thereto  are  not  iiroperv 


a  part  of  the  record,  and  can  only  be  oreMrrcd 
and  presented  for  review  on  appeal  bf  tacor- 
porating  the  same  into  the  record  bf  bill  aC  ex- 
ceptions or  case-made. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2359,  2360,  2366.  24Sai 

2.  APFEAI.   ANO    BbROB  «=»862(L>— WUT  OF 

Ebbob— Review— DismissaIh 
As  the  petition  In  error  fawdn  presents  bo 
questi<Hi  for  the  consideration  of  this  court,  ex- 
cept the  action  of  the  trial  court  in  relation  to 
certain  motions  which  are  not  reviewable  apcMi 
a  transcript,  unless  brou^t  into  the  reccwd  ci- 
ther by  biU  of  ezceptioiu  or  caae-madeb  the  me- 
tion  to  diamin  most  be  sustained. 

[Ed.  NotAr-For  other  esaes,  see  ^peal  and 
Error,  Cmt  Dig.  i|  1960^  Wb-926Q 

Error  from  IM strict  Court,  AUal£a  Codd- 

t7;  J.  C.  Bobberts,  Judge. 

Proceeding  betwe^  Sarab  Dtitooo  and 
H.  P.  McDoffee,  administrator  of  the  estate 
of  O.  J.  McDuffee^  deceased,  and  others. 
Judgment  for  the  latter,  and  the  former 
bringa  error.  Motion  to  dismiss  proGeedinc 
In  err<nr  sustained. 

J.  P.  Evans,  of  Cherokee,  fi>r  plaintiff  in 
error.  W.  Wilder,  of  Cherokee,  ior  defmd- 
ants  In  error. 

E^NE,  J.  This  proceeding  In  error  was 
commenced  by  the  plaintiff  In  error  filing 
in  this  court  a  petition  in  error  with  a  tran- 
script of  the  record  attached.  The  cause 
now  comes  on  to  be  heard  upon  a  motion  of 
the  defendant  in  error  to  dismiss  the  pro- 
ceeding in  error  upon  the  following  grounds: 

"(1)  Because  the  plaintiff  in  error  failed  to 
attach  to  her  petition  in  error  a  case-made  or  a 
bill  of  exceptions  preserving  any  of  the  moticHis 
or  orders  of  the  trial  court  excepted  to  that  are 
not  by  statute  made  a  part  of  the  record. 

"(2)  Because  said  motions  and  orders  of  the 
trial  court  that  are  not  a  part  of  the  record,  un- 
less made  so  by  a  bill  of  exceptions  or  case- 
made,  have  not  been  preserved,  and  are  not  a 
part  of  the  record  In  this  case. 

"(8)  Because  the  petition  In  error  preseats 
no  question  for  the  consideration  of  this  oourt; 
independent  of  the  motions  and  the  rulings  and 
orders  and  acts  of  the  lower  court,  that  have  to 
be  by  law  made  a  part  of  the  record  by  a  case- 
made  or  a  bill  of  exception*." 

CI]  The  motl<m  to  dismiss  must  be  sustain- 
ed. The  grounds  assigned  for  dismissal  are 
substantially  the  same  as  those  set  out  In 
the  motion  to  dismiss  in  the  case  of  Ludwlg 
T.  Benedict,  38  OkL  800, 126  Pac  TSB,  wbeie- 
In  It  was  held: 

"Rulings  on  Instructions  snd  excepti<»8  there- 
to cannot  be  considered,  unless  the  instructions 
are  excepted  to  at  the  trial,  the  exceptions  made 
to  appear  of  record,  and  the  objections  pointed 
out  to  the  trial  oonrt  on  motion  for  new  trial" 

In  Tribal  Derelopmoit  Go.  v.  White  Brasi, 
28  Okl.  625,  114  Pa&  736,  It  was  held : 

"Motions  presented  to  the  trial  court,  ruling* 
thereon,  and  exc^titms  thereto  are  not  propo^ 
ly  i>art  of  the  record,  and  can  only  be  preserr- 
ed  and  presented  tor  review  on  appeal  by  incor- 
porating the  same  by  bill  of  exertions  or  ca» 
made." 

[t]  As  Oie  petition  In  error  herein  presento 
no  qnestlcRi  for  the  con^eratlm  of  this 
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court,  except  the  action  ot  tbe  trial  court  In 
relation  to  certain  motions,  which  are  not 
reviewable  upon  a  transcript,  unless  broa^t 
Into  the  record  either  by  bill  of  exceptions 
or  case-made,  the  motion  to  dismiss  must  be 
sustained- 

SHARP,  G.  J.,  and  HARDT.  TURNER,  and 
THACKER.  JJ.,  concur. 


WOMAOK  T.  STATE.  (No. 
(Criminal  Oonrt  of  Appeals  of  OUabona. 
April  26,  1917.) 

(BfUahiu  hp  ih*  Court.) 

1.  CBmiNAL  Law  «=!>Xieft(S)— AppKAii— OoN- 

IXJCTINQ  BVIDENCB— COKVIOmON. 

Questions  of  fact  are  for  the  jnr;  to  deter- 
mine. Where  there  is  direct  conflict  between 
the  evidence  for  the  state  and  that  of  the  de- 
fendant, and  the  evidence  for  tbe  state  is  suffi- 
cient to  juBtif;  a  verdict  of  guilty,  tbe  judg- 
ment <^  conviction  will  not  be  reversed  because 
of  Budi  conflict  in  the  evidence. 

[Eld.  Note. — For  other  cases,  sea  Oriminal 
Law.  Cent  Dig.  1  9076.] 

2.  INTOXIOATINO  LlQUOBS  «ss>239(10)  —  Ot- 
FENHB— iHBTatlCTION. 

Where  the  evideuce  on  the  part  ot  the  state 
will  suppOTt  either  the  inference  that  the  unlaw- 
fal  sale  was  entirely  consummated  by  the  ap- 
pliant,  or  by  him  and  another,  it  was  not  im- 
proper  for  the  court  to  instruct  the  Jury  as 
Mlows:  "You  are  instructed  that  under  the 
laws  of  Oklahoma  any  person  who  in  any  way 
knowingly  takes  part  iu  the  sale  of  intoxicat- 
ing liquor  illegally,  whether  the  act  is  complet- 
ed by  himself  alone,  or  in  coojunctitHi  with 
another,  is  guilty  oi  violating  the  law  the  same 
as  if  he  had  CHuideted  tbe  whole  illegal  act  him- 
self." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
UqucHv,  Cent  Dig.  H  842-349.] 

Appeal  from  Connty  Court,  Harper  Coun- 
ty; A,  H.  Walker,  Jndge. 

W.  W.  Womack  was  convicted  of  a^lng 
Intoxicatlns  llqiior,  and  be  appeals.  Af- 
firmed. 

R.  8.  Smedley  and  O.  W.  Hofmelster.  both 
of  Buffalo,  for  plaintiff  In  error.  S.  P.  Free- 
ling,  Atty.  Gen.,  and  R.  McMillan,  Asst.  Atty. 
Oen.,  for  the  State. 

MAT30N,  J.  Appellant  was  convicted  in 
the  county  court  of  Harper  county  of  the 
offense  of  selling  a  pint  of  whisky  to  one 
U.  M.  Mix,  and  sentenced  to  pay  a  fine  of 
$50  and  to  serve  SO  days'  confinement  in  the 
county  Jail.  From  this  Judgment  of  convic- 
tion an  appeal  Is  taken,  and  two  alleged 
errors  are  relied  upon  for  reversal:  First, 
that  the  verdict  Is  contrary  to  the  evidence  r 
second,  that  the  court  erred  In  giving  tbe 
following  Instruction: 

"You  are  instructed  that  under  the  laws  of 
Oklahoma  any  person  who  in  any  way  know- 
ingly takes  part  in  the  sale  of  intoxicating 
liquors  illegally,  whether  the  act  is  completed 
by  himaelf  alone,  or  in  conjuDCtim  witii  anoth- 
er, is  guilty  of  violating  tbe  law  the  same  as  if 
he  had  completed  the  whole  illegal  act  himself." 


[1]  Tbe  prosecuting  witness,  U.  M.  Mix. 
swore  positively  that  in  July  or  August,  1912, 
he  purchased  a  pint  of  whisky  from  this  ap- 
pellant and  paid  him  f  1  therefor ;  that  the 
purchase  was  made  after  night,  and  that  the 
whisky  was  delivered  to  him  In  the  town  of 
Buffalo,  in  Harper  connty,  Okl.,  at  the  coun- 
ty's coalhonse,  which  appeared  to  be  direct- 
ly back  of  the  courthouse;  that  just  before 
the  purchase  was  made  he  had  a  conversa- 
tl<Hi  with  the  appellant  about  buying  some 
whisky,  and  that  the  appellant  told  him  to  be 
at  that  place  at  that  time,  and  that  a  man 
appeared  there  with  the  whisky,  and  he  sup- 
posed It  to  be  appellant;  that  he  was  the 
only  person  he  had  ^oken  to  about  purchas- 
ing whisky  at  that  time.  The  state  also  in- 
troduced In  evidence  a  certified  copy  of  the 
record  of  the  United  States  Revmiue  Depart- 
ment showing  that  the  appellant  had  taken 
out  a  retail  liquor  dealer's  license  designating 
his  residence  in  the  town  of  Buffalo  hs  bis 
place  of  business,  and  covering  the  period  of 
time  during  which  this  sale  was  made  and  for 
some  time  prior  and  subsequent  thereto.  The 
appellant  flatly  denies  making  any  sale  to 
Mix  of  any  kind  of  liquor,  but  admits  that 
he  took  out  the  license,  but  claims  that  he 
toolE  it  out  because  he  was  told  by  the  reve- 
nue collector  that  it  would  be  necessary  for 
him  to  have  a  license  In  order  to  purchase 
liquor  to  bathe  a  sick  horse  that  be  claims 
to  have  bad  about  the  time  this  sale  was 
made.  He  also  admits  that  he  ordered  about 
a  gallon  of  whisky  a  week  during  this  period 
of  time  from  liquor  dealers  in  Kansas  City, 
Mo.,  but  that  he  used  the  same  exclusively 
for  doctoring  the  horse.  He  paid  $45  for  the 
privilege  granted  by  the  retail  license.  If 
the  testimony  of  the  witness  Mix  is  to  be  be- 
lieved, together  with  the  t&ct  that  the  ap- 
pellant procured  a  retail  liquor  dealer's  li- 
cense covering  the  period  of  time  that  this 
sale  was  made,  then  the  state  has  made 
out  a  clear  case  of  guilt  against  him.  The 
witness  Mix  was  not  Impeached  as  to  his 
general  reputation  for  truth  and  veracity. 
He  was  shown  to  be  a  man  who  had  lived 
in  that  country  a  great  number  of  years,  and 
was  running  a  threshing  machine  at  the  time 
of  this  purchase.  He  seemed  to  be  worthy 
of  belief.  The  defense  Interposed  was  some- 
what unique.  It  had  a  tendency,  in  our 
opinion,  to  discredit  the  testimony  of  the 
appellant  and  to  render  his  story  less  worthy 
of  belief  than  that  of  the  proeecntlng  wit- 
ness, BIlx.  The  fact  that  aiq)ellant  paid  the 
tax  required  by  tbe  United  States  of  retail 
liquor  dealers  would  Indicate  that  he  was 
possessed  of  a  "blind  tiger"  in  addition  to 
the  "sick  horse."  We  do  not  prt^wse  to 
tolerate  the  establishment  of  hospitals  of 
this  kind  fw  such  purpose  in  this  state. 
This  court  has  repeatedly  held  that,  where 
the  evidence  on  the  part  of  the  state  is  such 
as  would  Justify  the  Jury  tn  arriving  at 
the  conclusion  tbat  the  defendant  was  guilty. 
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the  jnOguumt  of  conviction  will  not  be  re* 
verged  on  tbe  gronnd  of  the  Insufficiency  of 
tt^  evidence  nnleas  It  appears  the 
record  that  the  jnry  was  Influenced  by  pas- 
sion or  prejudice.  Davis  t.  State,  10  OkL 
Cr.  160.  135  Paa  438;  Oalrert  t.  SUte. 
10  Ofel.  Gr.  180,  135  Pac.  TST;  Sayers  t. 
State,  10  Okl.  Gr.  233.  135  Pac  1073 ;  Mag- 
gard  T.  State,  0  Okl.  Or.  286,  131  Pac.  549. 

There  is  nothing  In  this  record  to  «mvlnce 
this  conrt  that  the  elonents  of  passion  or 
prejudice  entered  Into  the  vwdlct  In  this 
case. 

{2]  It  is  also  coiit«ided  that  the  court  erred 
in  giving  Inatmctlm  No.  8,  vriilch  Is  as  fol- 
lows: 

"You  are  lastructed  that  under  the  laws  of 
Oklahoma  any  person  who  hi  any  way  know- 
ingly takes  part  in  the  sale  of  intoxicating  liq- 
uors illegally,  whether  the  act  is  completed  by 
hunselF  alone,  or  in  conjunction  with  another, 
is  Kuil^  of  Wiriating  the  law,  the  same  as  if  he 
had  conqriteted  the  whole  tOegal  act  Um»lf." 

Counsel  for  plaintiff  In  error  assert  that 
the  case  of  Steen  et  al.  v.  State,  4  Okl.  Or. 
309,  111  Pac.  1097,  sustains  the  contention 
that  tbe  foregoing  Instruction  was  erroneous. 
In  this  counsel  are  mistaken.  In  the  Steen 
Case  this  court  expressly  held: 

"One  who  wAidta  a  person  to  purchase  liquor 
and  pilots  him  to  'another  who  has  the  liquor 
and  sells  it  aeaistB  in  making  th«  sale  and  is 
indictable  and  puniahsble  as  a  principal  in  the 
transaction." 

Instead  of  supporting  the  contention  of 
counsel  the  Steen  Case  absolutely  refutes  It, 
but  It  is  contended  because  the  state  did 
not  show  that  the  appeltant  was  in  the  habit 
of  selling  Intoxicating  liquor  to  other  peoi>le, 
or  had  the  gen«al  reputatlMi  of  bding  a 
bootl^ger,  diat  this  jwlgm^t  should  be  re- 
versed. SaCh  evidence  would  have  been  ab- 
solutely incompetent  for  the  reaaoa  fb&t  a 
petwm  cannot  be  oMivlcted  of  an  offense  by 
proof  that  he  has  been  guilty  <jt  other  like 
offenses,  or  that  he  has  the  general  reputa- 
tion of  doing  the  thing  charged  against  hlni. 
(Circumstances  might  arise  where  evidence 
of  that  kind  wonld  be  competent,  but  not 
In  a  case  where  a  sale  of  Intoxicating  liquor 
is  charged.  The  ftict  that  It  was  proved  con- 
clusively that  the  appellant  paid  for  the 
United  States  revenue  tax  required  of  re- 
tall  liquor  dealers  fiULkes  out  a  prima  fade 
case  of  his  Intent  to  sell  liquor.  He  admits 
that  he  paid  this  tax.  The  record  shows 
that  be  had  paid  for  a  period  covering  from 
December,  1911,  np  to  and  including  June, 
1913.  He  voluntarily  by  that  act  altered  into 
a  business  which  he  must  have  known,  and 
was  required  to  know,  was  In  vicflatioo  of 
the  laws  of  this  state.  Unless  he  had  in- 
tended to  engage  in  that  business,  it  Is  our 
opinion  that  he  would  not  have  parted  with 
$45  for  that  privilege.  His  intut  must  have 
been  to  profit  by  violating  the  laws  of  this 
state,  and  when  a  person  oiters  into  an  un- 
lawful occupation  for  the  purpose  of  gain , 


he  does  so  after  full  and  deUberate  consid- 
eration. 

The  judgment  at  tbe  tilal  court  la  af- 
flrmed. 

DOTLB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


UcOARRICK  V.  LENOX  MINING  00. 

(No  2&4S.) 

(Supreme  Court  of  Utah.   Mardi  23.  1017.) 

1.  CoBPOunoNS  «sb414(4)— Of-ncEBS— An- 
TnoRiTT  TO  Issue  Phouissobt  Note. 

Ordinarily,  the  secretary  of  a  corporation 
has  no  right  to  ezecute  and  deliver  ite  prom- 
issory note  without  authority  bdng  conferred  up- 
on him  by  its  Ixmrd  of  directors.^ 

[Ed.  Note.— For  other  cases,  see  Oorpnntions, 
Gent  Dig.  |  1648.] 

2.  COBPOBATTONS  *»414(4)  —  OfFICEBS— ISSU- 
ANCE OF  Pbomissobt  Note. 

Where  the  secretary  of  a  corporation  issued 
its  pn>mis8ory  note  hi  accordance  with  his  cus- 
tom which  had  the  sanctioD  of  the  board  of  di- 
rectors,  the  corporation  was  bound,  since,  where 
att  agent  of  a  corporation  has  been  permitted 
to  transact  its  business,  his  authority  to  bind 
it  will  ordinarily  be  implied  from  the  apparent 
power  conferred  upon  lum. 

(Bd.  Not&— For  otha  cases,  see  Caxpontinis, 
Cent  Dig.  f  1648.] 

3.  Appeal  and  Kbbob  €=»10H(1)— Review- 
Conflicting  Evidence. 

Where  there  is  a  conflict  in  the  testimony 
with  substantial  evidence  in  the  record  to  sup- 
port the  findings  of  the  trial  court,  the  judg- 
ment will  be  affirmed. 

[Ed.  Note. — For  other  casen,  see  Appeal  and 
Error,  Cent.  Dig.  |§  39S3-39S8.} 

Appeal  from  Third  District  Court.  Salt 
Lake  County ;  Geo.  Q.  Armstrong,  Judge. 

Action  by  E.  McCarrlck  against  the  Lenox 
Mining  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

J.  II.  Hurd  and  W.  C.  Jennings,  both  of 
Salt  Lake  City,  for  appellant.  W.  H.  Fol- 
land  and  Tbos.  I*.  Mitchell,  both  of  Salt 

Lake  City,  for  respondent. 

OORFMAN,  J.  This  was  an  action  brought 
by  the  plaintiff  against  the  defendant  cor- 
poration, as  maker  of  a  promissory  note.  A 
trial  was  had  to  tbe  court,  without  a  jury, 
resulting  in  a  judgment  for  the  plaintiff.  De- 
fendant appeals. 

The  complaint,  after  alleging  the  corporate 
existence  of  tbe  d^endant  and  the  Issuance 
and  delivery  of  tbe  note  by  defendant  to 
plaintiff,  sets  out  the  note  luec  verba  bearing 
date  January  8.  1909,  providing  for  the  pay- 
ment on  demand  of  the  sum  of  f436.S2  with 
interest  at  the  rate  of  12  per  cent,  per  annum 
from  date,  before  and  after  Judgment,  and 
for  9100  attom^'s  fees,  if  collected  1^  an 
attorney.  The  coihplalnt  further  states  that 
no  part  of  the  principal  sum  or  interest  has 
been  paid,  and  that  plaintiff  is  the  owner 
and  holder  of  the  note.   Judgment  Is  prayed 
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for  In  the  said  principal  earn,  Interest,  and 
attorney's  fees. 

The  defendant's  answer  admits  the  corpo- 
rate existence  of  the  defendant  denies  the 
Issuance  or  delirery  of  the  note,  and  alleges 
that  if  it  ever  was  Issued  or  delivered  it  was 
wimout  any  legal  authority  therefor  on  the 
part  of  the  person  assuming  to  Issue  and  de- 
liver It,  and  for  a  special  defense  affirmative- 
ly alleges  that  the  board  of  directors  of  the 
defendant  corporation  did  not,  by  resolution 
or  otherwise,  authorize  or  empower  the  note 
In  question,  or  any  note,  to  be  executed  or 
delivered  in  the  form  set  forth  tai  the  com- 
plaint, or  to  contract  for  the  payment  by 
defendant  of  any  attorney's  fee. 

It  is  contended  by  defendant,  and  this 
seems  to  be  the  only  question  this  conrt  is 
called  upon  to  determine,  that  the  note  here 
in  question  was  onanthorised ;  that  the  sec- 
retary of  defendant  corporation  had  no  aa- 
thority  conferred  upon  falm  to  execute  and 
driver  a  note,  and  particularly  the  one  for 
the  sum  of  $436.62,  in  behalf  of  the  defend- 
ant to  the  plaintiff. 

It  appears  the  testimony  that  the 

defendant  had  not  been  very  active  or  suc- 
cessful in  the  carrying  on  of  its  business  and 
mining  operations,  and  that  certain  members 
of  its  board  of  directors,  in  order  to  meet 
the  company's  fln^inclal  obligations,  had,  as 
individunls,  contributed  of  their  personal 
means  to  the  amount  of  (188  each,  and  that 
the  defendant  had  executed  and  delivered  to 
the  Iconhrtbuting  idlrectiors,  lurludKug  the 
plaintiff,  promissory  notes  therefor;  that  in 
January,  1908,  when  these  notes  reiuafned 
unpaid  and  had  become  barred  by  the  statute 
of  limitations,  a  meeting  of  the  board  of 
directors  of  the  company  was  held  and  the 
minutes  of  this  meeting  among  other  things, 
discloses  the  following  record  thereof: 

"A  motion  was  made  that  the  amonnt  due  E. 
McOarrick,  outside  of  the  note,  amouDting  to 
$2.50,  $16.92,  $50,  be  embodied  in  a  new  note 
after  the  surrender  ot  the  old  note  of  $188, 
with  interest  added  at  12  per  cent.  This  mo- 
tion was  made  by  G.  J.  McNltt  nnd  seconded  by 
Mr.  Davis  and  that  the  note  b^r  interest  at 
12  per  cent,  per  annum.  Carried:  Voted  to 
adjourn.  A.  H.  Page,  Secretary." 

The  foregolog  record,  it  will  be  seen.  Is 
very  Indefinite  and  uncertain  as  to  its  mean- 
ing when  unaided  hy  oral  testimony.  How- 
ever, the  trial  court,  and  we  think  rightfully, 
permitted  oral  testimony  to  be  introduced  as 
to  what  was  contemplated  at  the  time  by 
the  board  of  directors,  and  the  plaintiff,  as 
to. this,  testified: 

"It  was  a  board  meeting,  nod  I  only  just  sim- 
ply can  outline  about  what  occurred  there  at 
that  time.  And  the  matter  of  paying  these  obli- 
gatioDS  which  were  past  due  came  up,  and  Mr. 
Dnvifl  and  Mr.  Page,  whom  the  company  avteH 
$188.  the  same  as  they  owed  to  me,  was  given 
the  privilege  to  pay  these  obligations,  and  they 
failed  to  take  advantage  of  that.  Then  I  sug- 
gested I  would  pay  them,  provided  that  my  note 
of  $188  was  embodied  in  a  new  note  with  these 
items  and  12  per  cent  per  annum  from  the  time 


in  1901,  January  30,  1001,  to  tfcat  present  time, 
that  $188,  and  Uiey  agreed  to  it,  the  board  did." 

The  testimony  in  behalf  of  the  plaintiff 
farther  discloses  that  the  prin<dpal  sum, 
$436.52,  of  the  note  In  question,  was  made 
up  of  several  items  of  past  indebtedness, 
$2.50,  $16.92,  $S0,  paid  for  the  defendant 
by  the  plaintiff,  fnclndlng  the  principal  sum 
and  interest  owing  on  the  $188  note  to  plain- 
tiff. 

[1, 2]  Counsel  for  defendant  contended  in 
the  trial  court,  and  now  contends  before  this 
court,  that  the  secretary  of  the  defendant 
bad  no  Inherent  power  as  such  officer  to 
make  and  deliver  to  the  plaintiff  the  note  In 
question,  or  any  other  note,  In  behalf  of  the 
defendant;  that  the  act  of  the  secretary  in 
doing  so  was  wholly,  unauthorised  by  the 
board  of  directors ;  and,  further,  that  It  was 
never  Intended  by  the  defendant  at  all  that 
plaintiff  should  have  a  new  note  of  the  de- 
fendant for  any  greater  sum  than  $69.42,  the 
som  total  of  the  advances  made  by  plaintiff 
exclusive  of  the  $188  note,  and  interest  there-r 
on,  held  by  him.  We  agree  with  counsel  in 
his  contention  that  ordinarily  the  secretory 
of  a  corporation,  as  such  offlcer,  would  have 
no  right  to  execute  and  deliver  Its  promissory 
note  without  authority  being  conferred  upon 
him  by  Its  board  of  directors,  and  so  find  the 
law  to  be  as  cited  by  counsel  in  his  brief. 
LochwltJ!  T.  Pine  Tree  M.  ft  M.  Ca.  87  Utah, 
349,  108  Pae.  1128;  3  Clark  &  Mar.  Corp. 
§  2151 ;  4  Thompson  Corp.  §  5746.  In  this 
case  then,  it  became  a  question  of  fact  to  be 
determined  by  the  court,  a  jury  being  waived, 
whether  or  not  the  defendant's  directors  au- 
thorized Its  secretary  to  make  nnd  deliver  for 
it  the  note  In  question.  It  Is  apparent  from 
the  minute  record,  hereinbefore  referred  to, 
that  defendant's  board  of  directors  considered 
and  Intended  that  a  new  note  of  some  de- 
nomination should  be  made  to  plaintiff.  As 
to  what  offlcer,  or  officers,  should  execute  and 
deliver  the  note  in  behalf  of  the  defendant, 
the  minutes  of  the  directors'  meeting  are 
silent.  However,  there  Is  testimony  lu  the 
record  to  show  that  It  had  been  the  custom  of 
the  secretary  to  execute  and  deliver  In  be- 
half of  the  defendant  other  promissory  notes 
and  instruments  In  writing.  It  appears  that 
the  several  old  notes  held  for  advancements 
made  by  the  directors,  Including  the  plalu- 
tiff's,  had  been  made  by  the  secretary;  that 
It  was  quite  the  custom  for  the  secretary  to 
exercise  these  powers;  and  that  It  was  gen- 
erally left  for  him  so  to  do  without  the  ex- 
press direction  on  the  part  of  the  board  of 
directors.  The  power  of  an  agent  or  officer 
of  a  corporation  to  bind  his  principal,  neces- 
sarily, is  governed  by  the  law  of  agency,  and 
it  seems  to  be  the  well-established  rule  that, 
where  an  agent  of  a  corporation  has  been  per- 
mitted to  transact  its  business,  his  authority 
to  bind  It  will  ordinarily  be  implied  from 
the  apparent  power  thus  conferred  upon  him. 
First  Nab  Bank  v.  Colonial  Hotel  Co.,  220 
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Pa.  292,  76  Aa  412;  Lytle  A  Co.  t.  Bank 
of  Dothan,  121  Ala.  216,  26  South.  6;  Moore 
V.  H.  Gans  &  Sons  Blfg.  Ca.  113  Mo.  98,  20 
S.  W.  975;  Foster  t.  Ohio  Colorado  Red. 
&  M.  Ca  (C.  C.)  17  Fed.  130;  3  Cook  Corp. 
(7tb  Bd.)  i  713. 

[3]  The  testimony  bearing  on  the  Isauea 
in  this  case  la  conflicting  In  many  ways,  yet 
there  is  snbstantial  evidence  to  support  the 
findings  of  the  trial  Judge.  Therefore,  in, 
keeping  with  the  r^>eated  rulings  <tf  this 
conr^  where  there  is  a  conflict  in  the  testi- 
mony, but  where  tlierQ  is  substantial  evidence 
In  the  record  in  supptnt  of  the  findings  of 
the  trial  court,  the  Judgment  must  be  af- 
firmed, with  costs. 

It  is  80  ordered. 

FBICK,  a  J.,  and  McGARTT,  3.,  concur. 


BECK  T.  LEWIS  et  aL  (No.  2960.) 
(Snprone  Oonrt  of  Utah.   Hatch  26,  1917.) 

1.  Justices  of  thb  Peace  ^»82(2)— Rktubw 
or  Process— CoNCLCSivENBSS. 

In  an  action  before  a  jostice  of  the  peace, 
an  officer's  return  uptm  a  ■nmmona  of  service 
in  a  certain  precinct  does  not  sustain  a  finding 
that  defendant  was  not  a  rerident  of  another 
precinct  as  alleged  in  the  oon4>laInt. 

pCd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  263.] 

2.  Justices  of  the  Pxacb  ^5*206(6)— Gcbtio- 
RABi— -Conclusiveness  ov  Recobd. 

Under  Conip.  Laws  1907,  |  36S6x,  providing 
that  a  judKment  based  upon  a  complaint  falsely 
stating  a  jurindictioaal  fact  may  be  reviewed 
certiorari,  the  district  court  in  certiorari  pro- 
ceedings to  review  a  jodgment  of  the  justice 
court  cannot  recdve  parol  evidrace.^ 

[Ed.  Note.— For  other  eases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  79&1 

3.  JUBTICKS  OF  THE  PEACE  «=5>73,  74(4)— Ju- 
BISDIcnoN. 

Under  Oomp.  St  1907,  I  3668.  prescribing 
where  actions  in  justices'  courts  lAiall  be  com- 
menced, and  section  8669,  providing  for  chang- 
ing the  place  of  tiial  where  suit  is  brought  in 
the  wrong  precinct,  a  justice  does  not  lose  ju- 
risdiction over  a  suit  brought  before  him  in 
the  wrong  precinct  until  the  affidavit  setting 
forth  the  focts  as  required  1^  section  3669  is 
filed. 

[Ed.  Note.— F(w  other  cases,  see  Jusdces  of 
the  Peace,  Cent  Dig.  S  239.] 

4.  Justices  of  the  Peace  <=>60— WArmra 
OiuECTioN  TO  Suit  in  Wbono  Pbecisct. 

Under  Comp.  Laws  1907,  S  366&  providing 
where  actions  shall  he  commenced  in  justicer 
courts,  and  aection  3600,  providing  for  chang- 
ing this  place  of  trial  where  suit  is  brought  in 
the  wrong  district,  the  privilege  of  bringing 
suit  in  a  particular  district  is  personal  to  the 
defendant  and  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  217-221.] 

6.  Justices  of  the  Peace  ^:»S4(4)— JuBiannv 
TioN— Suit  Bboooht  in  Wbono  Pbbcinot. 
Under  C!oiDp.  I^ws  1907,  i  3668,  providing 
where  actions  in  justices'  courts  shall  be  com* 


»McMUlan  t.  Durand,  B8  Utah,  274.  113  Pac.  807; 
Grlfflth  V.  District  Court,  36  Utah.  4«.  IM  Pac.  106i ; 
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menced,  and  seotitHi  3668.  providing  for  dians- 
ing  iilace  of  trial  where  suit  is  brought  in  wrong 
precinct,  a  justice  acquires  jurisdiction  where 
defendant  appears,  although  suit  was  brought  in 
the  wrong  precinct.* 

[Ed.  Nota^Fw  other  cases,  bm  JustloM  ot 
the  Peace,  Cent  Dig.  {  271.] 

6b  JusncBS  OF  th>  Peace  4=»60  —  WAiviifa 
Objection  to  Suit  iir  Wbono  Pbecinct. 
Under  C(»np.  Laws  1907,  S  3668,  prescriUng 
where  actions  in  justices'  courts  shall  be  com* 
menced,  and  section  3669.  providing  for  rhmnging 
place  of  trial  where  suit  Is  brought  in  wrcmg 
precinct,  the  defendant  waives  c^jectitHi  to  the 
precinct  by  suffering  a  default  judgment,  espe> 
ciaU;  where  the  complaint  stated  the  ueeessary 
jurisdictitmal  facts  and  no  application  foe  dMUS^ 
ing  the  place  of  trial  was  made. 

[Ed.  Note.— F(»  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  t9  217-m] 

Appeal  from  First  District  Coart,  Box  El- 
der County;  J.  D.  Call,  Judge. 

Certiorari  proceedings  by  John  A.  Beck, 
Jr.,  against  Herbert  C.  Lewis  and  others  to 
review  a  Judgment  entered  in  Justice  court. 
Judgment  for  petitioner,  and  respondents  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  proceeding. 

A.  D.  McQnire,  of  Tremonton,  tor  appel- 
lants. HeniT  Seegar,  of  Brlgham  City,  for 
re^ondent. 

FRICK,  C.  J.  On  the  18th  day  of  February, 
1916,  the  appellant  I^ewls  commenced  an  ao 
tion  In  the  justice  court  of  Manilla  precinct, 
Box  Elder  county,  Utah,  against  the  respond- 
ent. Beck,  to  recover  a  certain  amount  al- 
leged to  be  due  upon  an  alleged  contract 
Appellant,  in  his  complaint,  alleged  "that 
defendant  Is  a  resident  of  Manilla  precinct 
Box  Elder  coimty,  state  of  Utah."  The  fore- 
going allegation  was  made  in  compliance 
with  Comp.  Laws  190T,  1  3668,  which  pro- 
vides where  actions  shall  be  commenced  if 
commenced  In  Justices'  courts;  and  also  in 
compliance  with  section  3686,  subd.  3,  which 
provides  what  must  be  alleged  with  r^ard 
to  the  defendant's  residence.  The  officer  who 
served  the  summons  made  return  that  be 
served  the  same  on  {he  respondent  Beck. 
per8<HiaUy  on  the  18th  day  of  February.  1916, 
"at  Rawllqa  precinct,  county  of  Box  Elder," 
etc  The  defoidant,  although  duly  serred 
with  summons,  as  just  stated,  neverth^ess 
failed  to  appear  In  the  actltm  In  the  Justice 
court  and  on  the  8d  day  of  March,  follow- 
ing, judgmwt  was  entered  i^atDst  Urn  by 
default  ImmMlately  afbw  Judgment  wms 
entered  against  him,  and  on  the  same  day  It 
was  altered,  tte  respondent  Bet^  commenc- 
ed certiorari  proceedings  in  the  district  court 
of  Box  BSder  coimty  to  vacate  and  set  aside 
the  Judgment  upon  the  alleged  ground  that 
the  respondent  Bedt  was  a  resident  of  Raw- 
lins precinct  and  not  a  resldait  of  Manilla 
precinct  aa  alleged  In  the  complaint,  and  that 
for  that  reasim  the  Justice  who  rendered  Oka 
Judgment  was  without  Jurisdiction. 


>  Statt  V.  Dlrtrlot  Court,  W  Utali,  tiS.  109  Pao.  SH. 
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[1]  In  naUsff  tbat  contentioQ,  respondent 
relies  on  the  provlsioDs  of  Comp.  Laws  1907, 
S  3685X,  whlcb,  in  substance,  proTldes  that 
In  case  a  jurisdictional  fact  Is  omitted  from 
the  cozQplalDt,  or  is  falsely  stated  therein, 
a  Judgment  based  upon  such  a  complaint 
"shell  be  void;  and  shall  be  so  declared,  on 
review,  at  the  instance  of  the  party  aggriev- 
ed, either  on  appeal  or  hy  means  of  a  writ  of 
prohibition,  or  certiorari.  •  •  «"  While 
the  officer  made  return,  as  we  have  seen, 
that  be  served  the  respondent  personally  in 
Bawlins  precinct,  his  counsel  concluded,  and, 
u  we  think,  correctly  so,  that  the  return, 
standing  alone,  was  not  snfflcleDt  to  Justify 
a  finding  that  the  respondent  was  not  a  res- 
ident of  Manilla  precinct  as  allied  In  the 
complaint,  since  the  officer  may  have  found 
respondent  outside  of  Manilla  precinct  and 
over  the  line  in  RawllnB  precinct  when  serv- 
ice was  made  upon  him.  Counsel  was  there- 
fore, by  the  district  court,  permitted  to  prove 
at  the  bearing  of  this  proceeding,  dehors  the 
record  and  over  appellant's  objection,  tbat 
respondent's  residence  was  in  Rawlins  pre- 
cinct and  not  In  Manilla  precinct  as  alleged 
in  the  complaint.  Appellant  now  Insists  that 
the  district  court  erred  in  admitting  evidence 
dehors  the  record  respecting  that  fact. 

[2]  We  have  several  times  specifically  held 
that  In  certiorari  proceedings  the  record,  as 
certified  up.  Is  conclusive,  and  tbat  it  may 
not  be  aided  by  parol  or  other  evidence  In 
the  court  In  which  the  proceedings  are  com- 
menced. O^e  conrt  to  which  the  record  is 
certified  U  required  to  pass  upon  the  record 
as  certified  lip,  and  not  to  make  a  new  rec- 
ord and  then  pass  up<m  that.  McMillan  v. 
Durand,  38  Utah,  274,  112  Pac.  807;  Grif- 
fith V.  District  Court,  35  Utah,  443,  100  Pac. 
1064,  and  Quealy  v.  Sullivan,  42  Utah,  566, 
132  Pac.  4.  We  have  also  pointed  out  that  if 
the  recOTd,  for  some  reason,  does  "bot  disclose 
some  fact  or  facts,  such  facts  may  neverthe- 
less be  supplied  in  the  court  In  which  the 
proceedings  which  are  sought  to  be  reviewed 
were  had,  and  that  tbat  court  may  certify  up 
8U<^  additional  facts  if  they  exist  and  are 
properly  made  a  part  of  the  record.  But 
omissions  may  not  be  supplied  dehors  the 
record  In  the  court  in  which  the  certiorari 
proceeding  Is  pending,  as  was  done  In  this 
case.  The  district  court  therefore  erred  In 
permitting  the  respondent.  Beck,  to  prove 
tbat  bis  place  of  residence  was  In  Rawlins 
precinct  and  not  In  Manilla  precinct  as  al- 
lied in  the  complaint  That  fact,  if  It  was 
a  fact,  should  have  been  made  to  appear  In 
the  justice  court,  and  if  tbat  had  been  done 
and  the  Justice  had,  nevertheless,  proceeded 
with  the  case,  certiorari  would  lie.  In  that 
event,  the  Justice,  In  certifying  up  the  pro- 
ceedings, would  have  disclosed  that  be  had 
been  ousted  of  Jurisdiction;  but,  as  the  rec- 
ord now  stands,  the  Jurisdictional  facta  are 
all  shown  by  the  record  Itself.  State  v.  Dis- 
trict Court,  36  Utah,  287,  108  Pac.  281. 
IMP.-Sl 


[3-61  There  is,  however,  still  another  rea- 
son'wby  the  Judgment  in  this  proceeding  can- 
not be  sustained.  There  are  other  sections 
of  our  statute  which  must  be  considered,  con- 
strued and  applied  as  in  i>arl  materia  with 
the  sections  we  have  already  referred  to. 
Section  3669  specifically  provides  for  a 
change  of  the  place  of  trial  In  the  event  a  de- 
fendant Is  sued  In  the  wrong  precinct;  that 
la,  In  case  he  has  a  right  to  be  sued  In  the 
precinct  In  which  he  resides  and  Is  sued  in 
another.  By  tbat  section  It  is  provided  that 
in  case  a  defendant  Is  sued  In  the  wrong  pre- 
cinct he  may  file  an  affidavit  setting  forth 
the  facts  In  tba't  regard,  and,  If  he  does  so, 
the  Justice  before  whom  the  action  was  com- 
menced los^  jurisdiction  and  he  must  trans- 
fer the  case  to  the  proper  precinct  We  held 
in  State  v.  District  Court,  36  Utah,  68,  104 
Pac.  750,  that  on  filing  the  affidavit,  and  not 
before,  the  justice  before  whom  the  action  is 
pending,  if  commenced  in  the  wrong  precinct. 
Is  ousted  of  jurisdiction  to  proceed..  No  other 
conclusion  Is  logically  permissible.  Under 
our  statute,  the  jurisdiction  of  justices  of  the 
peace  Is  coextensive  with  the  county  in  which 
they  are  located  and  reside.  The  right  to 
have  the  place  of  trial  changed.  In  case  a  de- 
fendant is  sued  In  the  wrong  precinct  is  a 
personal  privilege  upon  which  he  may  insist 
or  which  be  may  waive,  just  as  he  chooses. 
If  be  appears  in  the  Justice  court,  that  court 
has  jurisdiction  to  try  the  case  precisely  the 
same  as  though  the  action  had  been  com- 
menced In  the  proper  precinct.  State  v.  EHs- 
trict  Court,  36  Utah,  223.  102  Pac.  868.  The 
defendant  may,  however,  also  waive  his  right 
to  a  change  of  place  of  trial  In  case  he  is 
served  with  summons  but  makes  default. 
Such  Is  especially  true  where,  as  In  this  case, 
the  necessary  jurisdictional  facts  are  stated 
In  the  complatat  filed  with  the  JusHce.  To 
say  the  least,  such  an  allegation  must  pre- 
vail until  the  necessary  affldaTf t,  for  a  change 
of  place  of  trial.  In  which  it  la  made  to  ap- 
pear that  the  action  was  commenced  In  the 
wrong  precinct.  Is  filed  as  provided  by  sec- 
tion 3669,  supra,  and  as  held  In  State  v.  Dis- 
trict Court  36  Utah,  68,  104  Pac.  750.  In 
that  case  It  Is  also  held  that  the  Justice  is  not 
ousted  of  jurisdiction  until  such  an  affidavit 
Is  filed,  but  that  in  case  It  Is  filed  that  court 
may  proceed  no  farther  with  the  case.  It 
follows  therefore  that  the  respondent,  Beck. 
In  failing  to  file  the  proper  affidavit  for  a 
change  of  place  of  trial  In  the  Justice  court, 
has  waived  his  right  to  object  to  the  Jurisdic- 
tion of  the  Justice,  and  hence  the  district 
court  erred  In  entering  judgment  against  the 
appellant  In  this  proceeding. 

The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  case  Is  remanded  to 
the  district  court  of  Box  fSder  county,  with 
dlrectiona  to  dismiss  the  proceedli^.  Costs 
to  appellant 

McOA&TY  and  OORFMAN,  JJ.,  c(«cur. 
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MOWER  T.  OXJSm  «C  aL   (No.  2067.) 

(Supreme  Court  of  Utah,    March  29,  1917.) 

1.  AniHALs  ^=»100<3)  —  Tbbspassinq  Ani- 
mals—Actions—Complaint. 

A  complaint  aUeging  plaintiff's  ownership  of 
land,  defendant's  ownership  of  sheep,  and  that 
the  sheep  trespassed  oo  the  lands  of  plaintiff 
to  his  damaj^e,  is  sufficient  as  against  peneral 
demurrer,  though  not  expressly  alleging  uiat  the 
trespass  was  willful  and  intentional;  for  the 
wora  "trespass"  implies  as  mudi. 

[Ed.  Note-— For  other  cases,  see  Aniinala, 
Cent.  Dig.  fa  357.  364,  382,  411.1 

2.  Appeal  and  Bbbob  ^1054(1)— Retixw— 
Harmless  Ebrob. 

Where  an  action  was  tried  to  the  court,  and 
there  was  sufficient  competent  testimony  to 
sustain  its  findings,  the  admission  of  incompe- 
tent testimony  will  be  deemed  barmless.^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4185.] 

3.  Animals  'S=>93— Tbibspabs  <Vn  IIninclosed 

LaN  DS— LlA  BILITT. 

Under  Comp.  Laws  1907,  1  20,  declaring 
that  if  any.  neat  cattle,  horses.  Mieep,  etc.,  shall 
trespass  or  do  damage  upon  the  premises  of  any 
person,  except  where  such  premises  are  not 
inclosed  by  a  lawful  fence  in  counties  where  a 
fence  is  required  by  law,  the  party  aggrieved 
ma:r  recover  damages  by  an  acti(Mi  at  law 
against  the  owner  of  the  trespassing  animals, 
an  owner  of  sheep  who  directed  his  herder  -to 
drive  or  permit  the  animals  on  unincTosed  lands 
of  plaintiff  is  liable,  though  the  statute,  while 
recognizing  the  common-law  rule  requinng  ev- 
ery owner  to  restrict  his  animals  on  his  own 
lands,  made  exceptions  as  to  uninclosed  lands.* 
[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  SI  384-837.] 

4.  Animals  ^100(4)— Tbebpassinq  Animals 
—Actions— EviDrNCB-SDFFiciENOT. 

In  an  action  againrt  a  sbe^  owner  for 
damages  for  the  trespass  ol  his  sheep  on  plain- 
tiff's property,  evidence  held  to  warrant  a  find- 
ing that  the  trespass  was  willful  and  inten- 
tional. 

[Ed.  Note. — For  other  cases,  sec  Animals, 
Cent  Dig.  II  358-300,  383,  412.) 

Appeal  from  Dtotrict  Conit,  Sanpete  Oonn- 
ty ;  A.  &  Cbrlatensro.  Jadge. 

Action  by  Hymm  D.  Blower  against  Wil- 
liam Olsen  and  others.  From  a  Judgment  tot 
plaintiff,  defendants  appeal.  Affirmed. 

J.  W.  Cherry,  of  Mt.  Pleasant,  for  appel- 
lants.   Jacob  Johnson,  of  Salt  Lake  City, 

for  respondent. 

CORFMAN,  J.  This  was  an  action  brought 
to  recover  damages  for  trespass  of  defend- 
ants' sheep  on  plaintiff's  lands.  A  trial  to 
the  court  without  a  Jury  resulted  In  Judg- 
ment for  the  plaintiff.    Defendants  appeal. 

The  complaint  describes  and  alleges  the 
ownership  In  the  plaintiff  of  certain  lands  In 
Sanpete  county ;  that  during  the  times  men- 
tioned in  the  complaint  the  defendants  were 
the  owners,  In  posseission,  and  chargeable 
with  the  care  of  about  1.000  bead  of  sheep ; 


^Tlctorla,  etc.,  Co.  v.  Haws,  7  Utab.  616.  S7  Pao. 
6Ki;  Spratt  v.  Paulson,  ISl  Pac.  1121.  . 

■  Buford  T.  Houtz.  6  Utah,  591.  IS  Pac  W;  Jones 
V.  Hlyttac,  33  Utah,  362.  «  Pac.  m. 


tbat  at  dlTen  times  durlnc  ^  monOi  of 
Ha7, 1916.  and  particularly  on  the  I2tb.  iSth. 
15th,  17th,  16th,  10th,  2lBt,  and  2ad  of  said 
month  of  May,  the  die^  Tan  and  trevused 
upon  the  lands  of  plaintiff,  ate  up,  trod  down, 
injured,  and  destroyed  t2ie  grass  and  Terduft 
growing  thraeon,  and  in  consetinence  plaintiff 
suffered  loss  and  damage  in  the  sum  of  $TO, 
for  whlcai  plaintiff  prays  Judgment. 

The  answer  admits  the  ownership  in  the 
defendant  Guy  Olsen  of  852  head  of  sheep, 
denies  generally  the  ottear  auctions  of  the 
complaint,  and,  as  a  spedsl  defense,  afflrma- 
tirely  alleges  that  a  portion  of  the  lands  de- 
scribed In  the  complaint  was  at  the  times 
mentioned  therein  wild,  uncultivated,  and 
unindosed  lands  adjoining  the  public  domain, 
and  that  while  tiie  defendant  Guy  Olsen  was 
lawfully  gracing  bis  she^  on  his  own  land 
and  mi  the  public  domain  near  the  said  lands 
in  question,  a  small  number,  Mthout  the 
knowledge  ot  the  defendants,  strayed  there- 
on, and  for  a  few  hours  grazed  without  dam- 
age to  the  plaintiff. 

It  appears  from  the  record  tbat  during  the 
times  of  the  alleged  trespass  plaintiff  was  the 
owner  of  820  acres  of  land  in  Indionola  pre- 
cinct, Sanpete  county,  through  whldi  a  coun- 
ty road  extended,  running  north  and  sooth, 
thus  separating  the  land  in  two  parts,  one 
to  the  east  and  <me  to  the  west  of  the  coun- 
ty road.  About  130  acres  ot  the  entire  tract 
on  the  west  side  of  the  road  was  cultlTated 
land.  The  balance  of  the  tract  on  the  west 
and  all  on  the  east  side  of  the  road  was  in 
a  wild  state,  producing  nature,  grass  only, 
and  was  used  for  the  pasturing  of  live  stock. 
The  lands  lying  to  the  east  of  the  county  road 
were  uninclosed,  except  on  the  west  and  n 
part  of  the  way  on  the  north  side.  The  land 
adjoining  on  the  east  and  south  sides  was 
public  land.  a%e  plaintiff  bad  a  dweUing 
house  on  the  land  east  of  the  road.  A  sining 
of  water  is  on  the  land  east  of  the  road,  and 
it  was  at  and  In  fbe  vicinity  of  this  spring 
where  the  defendants'  sheep  were  generally 
seen  by  witnesses  who  testified  at  the  trial 
as  to  the  trespass  over  an  area  of  approxi- 
mately 120  acres.  Defendants  were  the  own- 
ers of  and  in  charge  of  about  900  head  of 
sheep.  The  sheep  were  In  the  Immediate 
control  of  a  herder  under  the  direction  of 
the  defendants,  and  the  sheep  were  being 
held  and  grazed  on  public  lands,  and  of  pri- 
vate ownership  as  well,  adjoining  and  iu 
close  proximity  to  plaintiff's  lauds.  Conver- 
sations were  had  between  plaintiff  and  de- 
fendants regarding  the  trespassing  of  the 
sheep  upon  plaintiff's  land,  and  some  attempt 
made  to  compromise  and  settle  their  differ- 
ences out  of  court;  the  parties  going  over 
the  plaintifTs  land  together  at  a  time  when 
some  of  the  sheep  were  grazing  thereon.  The 
sheep  vsre  seen  grazing  upon  plaintiff's  land 
on  divers  >  occasions,  as  alleged  In  the  com- 
plaint, and  It  was  testified  to  tbat  the  hei- 
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der  In  charge  of  the  sheep  when  they  weie> 
being  driven  off  stated  he  was  Inatmcted  by 
defendants  to  pay  no  attention  to  the  line  of 
plalntifTs  land.  The  defendants  had  befbre 
paid  the  plaintlfr  $10  damages  to  the  land 
for  1013  or  1914.  A  Mr.  Boshman,  who  was 
pasturing  b\s  cows  on  the  land,  testified  that 
be  had  said  to  the  herder,  while  lie  and  the 
herder  were  driving  the  sheep  off  the  land, 
that  he  frould  have  to  take  his  cows  out  as 
the  feed  was  all  gone,  and  the  herder  had 
said,  "Ttaat  is  no  difference  to  me;  Olaen 
told  me  to  get  some  feed,"  and  "Never  mind 
the  Uo&" 

Such,  in  brief,  was  the  testimony  from 
which  the  trial  court  made  its  findings  and 
entered  its  Judgment 

Numerous  errors  are  assigned  by  defend- 
ants, all  of  which  have  been  reviewed  by  this 
court.  We  will  here  discuss,  however,  only 
such  as  are  contended  for  by  appellants  In 
their  brief,  and  as  may  be  material  for  the 
proper  determination  of  this  appeal. 

[1]  1.  It  is  urged  that  the  trial  court  com- 
mitted error  in  the  overruling  of  defendants* 
demurrer  to  the  complaint.  The  demurrer 
was  a  general  one,  on  the  ground  the  com- 
plaint did  not  state  facta  suffldexit  to  consti- 
tute a  cause  of  action.  Wherein  the  com- 
plaint is  Insufficient  counsel  does  not  seem  to 
very  dearly  point  out.  Suffice  to  say  the 
complaint  In  form  and  substance  seems  to 
state  a  cause  of  action  in  clear  and  concise 
language  and  conforms  with,  and  Is  adapted 
to,  the  practice  of  the  Western  code  states. 
4  Suth.  Code  PI.  &  Pr.  Forms,  S  6695.  While 
it  is  not  expressly  alleged  In  the  complaint 
that  the  trespass  complained  of  was  a  will- 
ful and  an  intentional  one,  yet,  in  the  broad- 
est sense,  we  think  the  term  "trespass"  im- 
plies as  much,  and  that  defendant's  general 
demurrer  was  properly  overruled. 

[21  2.  Errors  are  also  assigned  by  defend- 
ants on  the  ground  that  the  trial  court  re- 
ceived evidence  of  the  declarations  of  the 
person  In  charge  (the  herder)  of  defendants' 
sheep  at  the  times  when  the  trespass  com- 
plained of  was  being  committed.  There 
seems  to  be  sufficient  testimony  to  show  that 
the  sheep  were  in  charge  of  a  herder  under 
the  Immediate  supervision  of  at  least  one  of 
the  defendants.  The  record  further  shows 
that  the  sheep  were  repeatedly  driven  off  the 
plalntifTs  land  while  they  were  in  charge 
of  the  herder.  It  was  testified  to  by  plaintiff, 
without  objection  on  the  part  of  defend- 
ants, that  on  one  occasion,  when  the  plaintiff, 
one  Ira  Hollman,  and  the  herder,  were  en- 
gaged in  ^driving  the  sheep  from  the  land, 
"the  herder  said  Olsen  had  told  him  to  pay 
no  attention  to  the  north  lines;  be  said  every 
sheep  that  Olsen  had  got  has  been  bedding 
upon  your  ground."  Subsequently,  other 
conversations  were  bad  by  plaintiff  with 
the  herder  In  charge  of  the  sheep  while  they 
were  on  plaintiff's  lands  In  whldi  declara- 
tions were  made  by  the  herder  to  the  effect 
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that  the  defendants  had  Instructed  him  to 
not  regard  plalntUrs  private  ownership  and 
use  of  the  lands.  These  subseQuent  declara- 
tions of  the  herder  in  chai^  of  the  trespass- 
ing sheep,  when  testified  to  by  plaintiff's 
witnesses,  were  objected  to  by  defendants 
on  the  grounds  that  it  was  hearsay  and  In- 
competent, and,  the  trial  court  having  re- 
ceived the  testimony,  errors  are  assigned. 
After  carefully  reading  the  evidence  in  this 
case,  we  deem  It  wholly  unnecessary  to  en- 
ter upon  a  discussion  of,  or  pass  upon,  the 
admissibility  of  this  evidence;  for,  in  view 
of  the  whole  record,  this  court's  findings  in 
tliat  regard  for  or  against  the  contention  <a 
the  defendants  would  not  at  all  be  control- 
ling. Assuming,  but  not  deciding,  that  these 
assignments  of  error  made  by  defendants, 
as  a  matter  of  law,  are  well  taken,,  the  cause 
having  been  tried  to  the  court  without  a  Jury, 
the  Judgment  will  not  he  reversed,  es  there 
insufficient  competent  evidence  to  sustain  the 
findings  of  the  trial  court  Victoria,  etc.,  Co. 
v.  Haws.  7  Utah,  SIS,  27  Pac.  695;  Spratt 
V.  Paulsm,  161  Pac.  1121. 

[3]  Other  errors  assigned  and  contended 
for  by  defendants  may  be  best  considered  In 
now  determining  whether  or  not  the  Judg- 
ment of  the  trial  court  against  the  defend- 
ants. In  plalntifTs  favor,  in  view  of  the  facts 
disclosed  hy  the  evidence,  is  against  the  law, 
as  provided  by  statute  and  as  announced  by 
Oils  court  In  its  former  decisions. 

Comp.  Laws  1907.  {  20,  p.  136,  so  far  as 
applicable  here,  provides : 

"If  any  neat  cattle,  horses,  asses,  mules,  sheep, 
goats,  or  swine  shall  trespass  or  do  damage  upon 
the  premises  of  any  person,  except  in  cases 
where  such  premises  are  not  ioclotwd  by  a  law- 
ful fence  in  counties  where  a  fence  1b  required 
by  law,  the  party  aggrieved,  whether  hm  be  the 
owner  or  the  occupant  oi  such  premises,  may 
recover  damages  by  an  action  at  law  against 
the  owner  of  the  trespassii^  animals." 

It  win  be  observed  tliat  the  statute  above 
quoted  is  in  conformity  with  the  common 
law,  requiring  every  owner  t6  restrain  his 
animals  within  his  own  lands.  However,  It 
was  held  In  the  case  of  Buford  v.  Bouts,  6 
Utah,  691,  18  Pac.  633,  and  later  affirmed  Id 
1S3  U.  &  320,  10  Sup.  Ct  306,  83  Xi.  Ed.  618, 
that  the  requirement  of  the  common  law  is 
not  adapted  nor  apidlcaUe  to  the  apatsely 
settled  portions  of  the  West  I<ater,-and  aft- 
er the  enactment  of  the  Utah  statute  above 
quoted,  the  question  was  a^in  before  this 
court  as  to  the  purport  and  proper  coustruc- 
tion  of  this  statute,  under  a  given  statement 
of  facts,  In  the  case  of  ^ones  v.  Blytbe,  33 
Utah.  362,  93  Paa  994.  Justice  McCarty, 
speaking  for  the  court  upon  the  matter  ot 
wlUful  and  intentional  trespass  upon  unln- 
closed*  lands  in  counties  where  a  fence  law 
is  In  force,  says: 

"We  think  it  is  plain  that  the  Legislature,  by 
this  statute,  intended  to  take  away  all  remedy 
by  suit  or  impounding  for  damages  caused  by 
the  stock  of  one  party  straying  upon  the  uain- 
dosed  lands  of  another  in  counties  where  a 
fence  law  Is  required ;  and  while  it  is  true  that. 
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andar  the  statute  referred  to  appellant  would  not 
have  been  liable  tor  damages  caoaed  by  an  in- 
vc^untary  or  inadvertent  introsion  of  bis  aheep 
upon  the  lands  in  question,  the  statute  eave  him 
no  right  to  deliberatdy  and  intentionallj  drive 
his  sheep,  or  to  so  direct  their  movement  as  to 
cause  them  to  go,  npon  the  lands  in  question,  and 
keep  them  there  against  the  will  of  the  respond- 
ent In  other  words,  while  the  statute  withholds 
from  the  owner  of  uDindoeed  lands,  in  c»untiea 
where  there  is  s  fence  law  in  force,  the  right  to 
Impound  and  hold  for  damages  animala  tres- 
pasung  up<m  such  lands,  it  certsinlr  does  not 
d^trlTe  the  owner  of  the  right  to  remove  the 
trespeceing  animals  Uierefrom ;  hence  it  necea- 
sarily  follows  that  the  owner  may,  by  suit,  col- 
lect damages  for  a  willful  and  malicious  tres- 
pass, such  as  the  evidence  conduslvely  shows 
was  ewmnitted  in  this  case." 

Tbe  Supreme  Court  of  the  United  States, 
In  passing  upon  a  Texas  statute  similar  to 
our  own,  in  the  case  of  Lazarus  t.  Pbelps, 
152  U.  a  81,  U  Sup.  Ct  477,  38  L.  Ed.  303, 
is  quoted  by  Mr.  Justice  McCarty  In  Jones  v. 
Blythe,  supra,  as  follows:  . 

"The  object  of  the  statute  above  cited  is  mani- 
fest. Ab  there  ar&  or  were,  in  the  state  of 
Texas,  as  well  as  in  the  newer  states  of  the 
West  generally,  vast  areas  of  land  over  which, 
so  long  as  the  government  owned  them,  cattle 
had  been  permitted  to  roam  at  will  for  pasture 
age,  it  was  not  thought  proper,  as  the  land 
was  gradually  taken  up  by  individual  iHTOprie- 
tors,  to  change  the  custom  of  the  countnr  in  that 

£ articular,  and  oblige  cattle  owners  to  incur  the 
eavy  expense  of  fencing  their  land,  or  be  held 
as  trespassers  by  reason  of  their  cattle  acci- 
dentally straying  upon  the  lands  of  others,  it 
could  never  have  oeen  intended,  however,  to 
authorize  cattle  owners  deliberately  to  take  pos- 
eession  of  such  lands  and  pasture  their  cattle 
upon  them  without  making  compensation,  partic- 
ularly if  this  were  done  against  the  will  of  the 
owner,  or  under  such  drcumstances  as  to  show 
a  deliberate  intent  to  obtain  the  benefit  of  an- 
other's pasturage.  In  other  words,  the  trespass 
authorized,  or  rather  condoned,  was  an  acci- 
dental trespass  caused  hj  strajring  cattle." 

Then  again.  In  a  much  later  case,  Thomas 
T.  Blythe.  44  Utah,  1,  137  Pac.  396,  Justice 
Frick,  commenting  on  the  statute  and  the 
constrnctlon  to  be  placed  upon  it,  says: 

"Respondent's  lands  come  within  the  vast 
area  of  arid  lands  aforesaid,  and  the  mere  fact 
that  he  may  be  the  owner  of  the  lands  described 
in  the  cc»nplaint  does  not  change  their  charac- 
ter in  the  least  degree.  Nor  does  that  fact, 
standing  alone,  give  him  any  spedal  rights  as 
against  animals  that  are  not  intentionally  drivm 
or  kept  thereon  against  his  wilL  It  is  only 
when  animals  are  driven  onto  or  kept  on  his 
lands  against  his  consent  that  he  has  any  legal 
cause  for  complaint.  It  is  his  protest  or  refusal 
to  consent  that  makes  the  owner  of  such  ani- 
mals a  wrongdoer  and  liable  for  damages.  The 
rights  and  duties  aforesaid  arise  out  of  na- 
ture of  things  in  this  arid  country.  However, 
when  one  is  warned  to  keep  his  animals  off  cer- 
tain lands  whidi  are  owned  by  another,  and 
which  are  pointed  out  by  the  bitter  to  the  for- 
mer, the  former  cannot  complain  if  be  is  held 
liable  for  the  damages  he  may  cause  to  such  oth- 
er by  intentionally  haTlag  his  animals  eat  and 
destroy  the  grass  and  herbage  growing  npon 
BDCh  lands." 

It  wiU  be  seen  from  the  forcing  cases, 
all  cited  In  the  defendants'  brief,  that  this 
court  constnies  tbe  statute  to  mean,  and  now 
stands  committed  to  the  doctrine,  that  where 


a  party  knowingly,  deliberately  and  inten- 
tionally drives  or  permits  his  animals  to  go 
upon  the  lands  of  another,  against  bis  will 
and  regardless  of  his  protests,  for  the  pur- 
pose of  deriving  the  benefit  of  bis  pasturage, 
it  becomes  such  a  trespass  as  the  law  will  re- 
quire him  to  answer  for  In  damages. 

[4]  True,  tt  is  earnestly  contended  by  coun- 
sel for  defendants  that  there  Is  no  evidence 
In  the  record  here  of  a  willful  and  Vatention- 
al  trespass  on  the  part  of  the  defendants, 
but  with  this  contention,  after  perusing  tbe 
testlmtxiy  given  before  tbe  trial  court,  we 
cannot  agree.  While  there  is  some  oonfliit 
in  the  testimony  bearing  on  the  question  of 
willful  and  intentional  trespassing,  yet  there 
appears  to  be  an  abundance  of  proof  in  the 
record  to  show  that  the  defendants  were  ac- 
quainted with  the  fact  that  their  sheep  were 
Entering  up<m  the  lands  of  plaintiff  and  eat- 
ing up  the  grasses  thereon.  Not  only  were 
the  physical  conditions  and  surroundlnirs 
such  as  to  put  any  reasonably  prudent  per- 
son on  notice  of  private  owD^shlp  and  use  of 
the  lands  in  question,  but  the  ccHiversatlona 
had  between  the  plnlntlfT  and  tbe  defendants 
concerning  the  sheep  entering  and  feeding  on 
the  lands  in  question,  tbe  undisputed  testi- 
mony given  that  the  defradants  bad  paid  to 
the  plaintiff  damages  on  account  of  their 
sheep  I  trespassing  on  the  same  lands  during 
1913  or  1914  previous,  and  the  repeated  at- 
tempts made  by  plaintiff  and  defendants  to 
settle  out  of  court  the  plaintllTs  claim  for 
damages  against  tbem  all  very  conclusively 
tends  to  .show  tliat  the  defendants  well  knew 
and  appreciated  that  their  sheep  were  at  tbe 
times  here  complained  of  against  them  by 
plaintift  intruding  upon  privately  owned  and 
nsed  lands  of  plaintiff,  and  affords  very  con- 
vincing proof  that  the  trespaaslng  was  will- 
ful and  intentional. 

We  are  of  the  opinion  ttiat  the  findings  of 
the  trial  court  are  fully  sustained  by  tbe 
evidence,  as  disclosed  by  the  record  in  tliis 
case,  and  therefore  tbe  Judgment  must  be 
affirmed. 

It  is  so  ordered;  respondent  to  recover 
oosts. 

FEIOK,  O.  J.,  and  McGABTY,  ooncor. 


QLBASOa  r.  SAN  PEORO.  L  A.  ft  S.  Ii.  R. 
00.  (No.  2071.) 

(Supreme  Court  of  Utah.    April  4,  1917.) 

1.  RAIJLBOAnS  *=»478(1>— FlEES— CoMPLilNI— 
SUITICIENCT. 

A  complaint,  alleging  plalntilTS'  ownership 
of  property  and  defendanrs  operaticm  of  a  steam 
railroad  near  plaiatifTs  property,  whicii  averred 
that  while  defendant  was  operating  engines  and 
cars  it  n^ligently  allowed  its  engines  to  blow 
sparks  of  fire  and  coals  upon  plaintiff's  property, 
which  sparks  ignited  a  stack  of  hay  and  straw 
on  plaintiff'a  land,  and  that  by  reascm  of  de- 
fendant's negligence  sucb  property  was  destroy* 
ed  to  his  great  damage,  defendant  being  negu- 
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^□t  in  the  operation  of  its  engines  in  permitting 
sparks  and  coals  to  escape  and  carelessly  failing 
to  equip  sudi  enginea  with  prooM  derices  to 
control  the  escape  ct  fire,  is  sufficient  to  state 
a  canse  of  action. 

[Kd.  Note.— For  other  caaea,  see  Railroads, 
Cent  Dig.  81  1608,  1704.] 

2.  Appeal  and  Erbob  «=»1040(1<W— RbvjJBW— 
Habuuess  Ebbob. 
In  each  case,  where  the  record  showed  that 
defendant  was  in  no  way  prejudiced  by  the 
general  statements  in  the  complaint,  and  as 

Slaintiff  in  the  very  nature  of  things  coald  not 
now  the  precise  defect  in  the  engine  which  al- 
lowed the  escape  of  sparks,  the  orermlipg  of  a 
demurrer  on  the  ground  that  the  complaint  was 
uncertain  and  ambiguous  was  harmless. 

[FA,  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  D*g.  SS  4096,  4106.] 

8.  BVIDENCK  «=s>48S— VaLXJB— ADMISaiBILITT. 

While  evidence  of  the  original  cost  of  coa- 
structing  a  building  is,  when  confined  to  prt^r 
limits,  admissible  to  show  ita  value  in  an  action, 
for  the  destruction  thereof,  testimony  by  plain- 
tiff that  be  valued  the  structure  destroyed  by 
fire  at  a  certain  amount  is  incoakpetent.1 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2273.] 

4.  Appbal  akd  EiKBOB  «S9237(2)— MonoN  to 
Stbikb  Tebthiont  —  Unbesfonbitb  An- 

8WKB. 

Where  testimony  which  was  incompetent 
was  also  unrespiHtsive  to  the  qnestion,  defendant 
need  not,  such  testimony  having  bctm  eli(;ited 
by  plaintiff,  move  to  strike  the  answer  in  order 
to  preserve  the  point  fbr  review;  plaintiff  alone 
being  entitled  to  object  that  the  teatiinoii7  was 
unresponsive. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
DiTj  241.] 

5.  Railroads  ^=:;»4S1{1)— FtBsa— £}videncb— 

A  nMISSIBILITT. 

While,  in  an  action  against  a  railroad  com- 
pany for  firing  property  adjacent  to  its  right 
of  way,  negligence  may  be  inferred  from  the 
(act  that  the  ore  set  out  is  from  sparks  emitted 
from  an  engine,  nevertheless,  evidence  that  an 
engine  emitted  sparks  and  that  sparks  and 
cinders  were  some  time  thereafter  found  as  far 
from  the  right  of  way  as  the  property  fired  is 
inadmissible  to  show  negligence  in  the  given 
particular,  for  a  railroad  company  is  allowed  to 
operate  its  locomotives  by  means  of  steam  gen- 
erated from  fire,  and  the  sparks  found  might  not 
have  been  emitted  at  a  tune  other  than  when 
the  fire  was  set  out.^ 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  fif  1728,  1729.] 

6.  Kailboads  «=>4S4(1)  —  Febbb  —  Actionb 
— bvidenob — scfficibnot. 

In  an  action  against  a  railroad  company  for 
Degligently  firing  plaintiffs  property,  evidence 
Ael<2  sufficient  to  carry  the  case  to  the  Jury. 

[Dd.  Note— For  other  cases,  see  Bailroads, 
Gent.  Dig.  »  1740^  1746i] 

McCarty,  J.,  dissenting. 

Appeal  from  Third  District  Court,  Salt 
Lake  County;  Geo.  G.  Armstrong,  Judge. 

Actloa  by  T.  H.  GleasoB  against  the  San 
Pedro,  Los  Angeles  &.  Salt  Lake  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeala   Reversed  and  remanded. 


>  Smitb  v.  Mine  A  8.  8.  Co.,  S3  Utah,  £1,  88  Fac. 
CSS. 

» Preece  T.  R.  G.  W.  Ry.  Co..  M  Utah,  493,  «S  Pac. 
413;  OUDStead  v.  Railroad,  27  Utah,  619,  76  PoC 
557. 


Dana  T.  Smith,  of  Salt  Lake  City,  for  ap> 
{^«Uant  Hancock  &  Barnes,  ot  Salt  Lake 
City,  for  respondent. 

FRICK,  C.  J.  [f ,  J]  The  plaintiff,  after  al- 
leglng  the  necessary  matters  of  Indacement 
and  that  he  was  the  owner  of  certain  prop- 
erty and  Its  value,  farther  alleged: 

"That  on  said  date,  to  wit,  about  the  12th  day 
of  September,  1913,  the  d^endants  operated 
cars  and  engines  propelled  by  steam  over, 
along,  and  across  its  said  railroad  track  near 
the  belongings  and  pnuwrt?  of  the  plaintiff 
aforesaid,  and  that  while  the  said  defendants 
were  operating  engines  and  cars  over  and  along 
said  tnudcs  as  aforesaid,  th*  said  defendants 
Diligently  and  carelessly  permitted  and  allow- 
ed its  said  engines  to  blow  sparks  of  fire  and 
coals  of  fire  over  and  upon  this  plaintifTa  prop- 
erty as  aforesaid,  and  that  said  sparks  of  fire 
and  coals  as  afn^aid  being  so  negligently^ 
carelessly,  and  wrongfully  thrown  over  and  up- 
on the  property  of  this  plaintiff,  did  light  near 
and  upon  the  stacks  of  hay  and  straw  of  the 
plaintiff  as  aforesaid,  and  that  by  reason  there- 
of, and  by  reason  of  the  carelessness  and  neg- 
ligence of  the  defendant  in  so  operating  its  said 
engines  and  cars  and  in  throwing  said  coals  of 
fire  upon  plaintiffs  property,  the  said  bay  and 
straw  was  sot  on  fire,  and  all  of  said  property 
was  consumed  and  burned  up  and  completely 
destroyed,  to  his  great  damage  i-n  the  sum  of 
$1,250.  That  the  defendant  was  neglif^nt  and 
careless  toward  this  plaintiff  in  operating  said 
cars  and  euginee  along  this  plaintiff's  property, 
and  in  permitting  and  allowing  said  coals  of 
fire  to  escape  from,  and  be  blown  from  said  en- 
gines over  and  upon  the  property  of  this  plain- 
tiff, and  in  negligently  and  carelessly  failing  to 
equip  said  engines  with  proper  equipment  and 
devices  to  control  the  said  fire  and  coals  and 
in  failing  to  operate  and  conduct  its  said  en- 
gines and  operate  the  same  so  that  said  coals 
of  fire  would  not  light  upon  and  ignite  the  prop- 
erty of  this  plaintitf,  and  in  wrtmgfuUy  permit- 
ting said  Gosis  of  fire  to  light  upon  the  pn^erty 
of  the  idaintiff  as  aforesaid." 

The  defendant  demurred  to  the  complaint 
upon  two  grounds:  (1)  That  the  facts  stated 
were  not  sufficient,  etc.;  and  (2)  that  the 
complaint  was  uncertain  and  ambiguous.  In 
that  It  could  not  be  ascertained  therefrom 
In  what  manner  defendant  was  negligent, 
etc.  The  court  overruled  the  demurrer,  and 
the  defendant  now  assigns  the  mllng  as 
error. 

While  the  complaint  Is  not  a  model  in  stat  ■ 
Ing  the  particulars  In  which  It  was  claimed 
the  defendant  was  negligent  In  causing  the 
fire,  yet,  In  actions  of  this  kind,  the  plaintiff, 
In  the  very  nature  of  things,  may  not  know 
the  predse  defect  in  the  engine  which  It  is 
alleged  caused  the  sparks  or  fire  to  escape 
therefrom,  for  the  reason  that  the  same  is 
entirely  under  the  control  and  management 
of  the  defendant.  In  view  of  that  fact  great 
precision  cannot  be  required  from  the  plain- 
tiff in  stating  the  precise  defects  In  the  en- 
gine or  in  the  management  thereof  by  the 
engineer,  either  or  both  of  which  may  hare 
caused  the  Are.  HoreoTer,  the  record  shows 
that  the  defendant  was  In  no  way  pr^udlced 
by  the  general  statements  in  the  complaint 
Apparently  it  had  no  more  difficulty  In  pre- 
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senUng  Its  defense  than  If  the  complaint 
had  been  made  entirely  spedflc  In  every  par- 
ticular. The  complaint  clearly  stated  a 
cause  of  action.  It  Is  clear,  therefore,  that 
no  prejudicial  error  resulted  trom  the  conrt's 
ruling  In  that  regard. 

[3]  It  is  insisted  that  the  court  erred  In 
atlmltting  the  testimony  of  the  plaintiff,  over 
defendant's  objection,  respecting  the  value 
of  a  certain  shed  which  was  destroyed  by  the 
fire  In  Question.  The  record  shows  that 
counsel,  in  order  to  prove  the  value  of  the 
shed,  propounded  the  following  question  to 
the  plaintiff:  "And  what  was  the  cost  of  the 
construction  of  Ihe  shed,  if  you  recallT'  De- 
fendant's counsel  objected  to  the  question 
upon  various  grounds,  among  which,  that 
"the  proper  foundation  had  not  been  laid," 
that  the  question  did  not  call  for  the  proper 
measure  of  damages  and  was  not  proper  as 
"tending  to  show  the  value-  of  the  property 
at  the  time  of  the  fire."  The  court  sustained 
the  obJectiMi,  and  plaintifr's  counsel  then 
proved  by  the  witness  that  the  shed  was  en- 
tirely destroyed,  and  then  propounded  the 
following  question:  "Now  are  you  prepared 
to  state  what  it  would  cost  to  replace  that 
shed?**  The  witness  answered  "Yes,  sir." 
Counsel  asked,  "What?"  Defendant's  coun- 
sel objected  again  for  the  same  reasons  be- 
fore stated.  The  conrt  overruled  the  ob- 
jection, and  defendant's  counsel  excepted  t» 
the  ruling.  The  witness  answered:  "I  val- 
ued It  at  $300."  It  was  made  to  appear, 
however,  that  the  shed  had  been  constructed 
many  years  before  the  Are ;  that  it  was  con- 
structed by  digging  cedar  posts  into  the 
ground,  to  which  the  boards  constituting  the 
walls  were  nailed,  and  that  it  had  a  straw- 
covered  roof.  We  have  been  quite  liberal  in 
allowing  evidence  of  value  where,  as  here, 
proper^  has  been  destroyed  which  had  no 
market  value  at  the  time  of  its  destruction. 
In  such  cases  evidence  of  the  actual  value 
of  the  property  destroyed  is  always  permis- 
sible, and  the  actual  value  may  be  ascer- 
tained as  pointed  oat  in  Smith  v.  Mine  &  S. 
S.  Co.,  32  Utah,  21,  88  Paa  683.  The  plain- 
tiff was  either  unwilling  or  unable  to  shed 
any  light  upon  the  cost  of  constructing  the 
shed.  Of  course  the  original  cost  of  con- 
struction, standing  alone,  would  not  b6  prop- 
er erldence  of  its  present  value,  and,  if  of- 
fered for  that  purpose,  would  be  incompe- 
tent. Chicago,  etc.,  Ry.  Co.  v.  Davis.  78  111. 
App.  68.  Tet,  as  a  means  of  arriving  at 
the  actual  value,  if  properly  guarded  by  the 
court  as  pointed  out  in  Smith  v.  Mine  &  S. 
S.  Co.,  supra,  such  evidence  Is  admissible. 
But  neither  this  nor  any  other  court,  so  far 
as  we  know,  has  ever  gone  to  the  length  of 
permitting  a  plaintiff  to  prove  the  value  of 
property  by  merely  showing  what  he  as- 
sumed It  to  be  worth  or  what  it  was  worth 
to  him.  To  admit  such  evidence  constitutes 
error.  Central  Branch  TJ.  P.  Ry.  Co.  v.  Hot- 
bam,  22  Kan.  41;  Railway  Co.  v.  Jones,  59 
Ark.  105,  28  S.  W.  095.    The  district  court, 


therefore,  erred  in  permlttiiig  the  vltneM  to 

answer  the  question. 

[4]  Kor  can  it  aid  plaintiff  that  defendant's 
counsel  did  not  move  to  strike  the  answer 
as  not  cesponslve.  The  answer  was  respon- 
sive; but,  even  though  it  had  not  been,  de- 
fendant's counsel  did  not  have  the  right  to 
have  it  stricken  if  it  was  competent  evidence, 
and  the  court  ruled  that  it  was.  In  Merkle 
V.  Bennington,  58  Mich.  183,  24  N.  W.  779.  55 
Am.  Bep.  666,  Mr.  Chief  Justice  Cooley  states 
the  rule  upon  the  subject  In  the  fallowing 
words: 

"The  objection  that  an  answer  is  not  resptMn- 
sive  is  one  to  be  made  by  the  party  who  puts 
the  question,  not  by  bis  antagonist.  If  the  an- 
swer is  in  itself  proper  cvidcncej  the  party  who 
is  examiDing  the  witness  has  a  ng'ht  to  take  and 
retain  it  if  lie  diooses  to  do  so.  His  doing  this 
merely  lavflB  him  the  trouble  ot  patting  another 
questfon  to  draw  it  cot" 

To  the  same  effect  la  Dunabugh's  Vnu,  130 

Iowa,  692,  107  N.  W.  626. 

Indeed,  the  rule  is  elementary  that  the 
right  to  move  to  strike  upon  the  ground  that 
the  answer  is  irresponsive  is  a  shield  In  the 
hands  of  the  examiner,  and  not  a  sword  in 
the  hands  of  his  adversary. 

The  court,  therefore,  erred  In  permitting 
plaintiff  to  answer  the  question  and  of  which 
error  the  appellant  has  a  clear  right  to  com- 
plain. The  only  question  that  Is  doubtful  is 
whether,  In  view  of  the  other  evidence  relat- 
ing to  the  value  of  the  shed,  the  error  Is  of 
Chat  character  which  requires  a  reversal  of 
the  Judgment  on  that  ground  alone.  In  view 
of  the  whole  evidence  we  should  hesitate  to 
reverse  the  Judgment  upon  that  error  altme, 
'  but  for  the  reason  that  the  Judgment  must 
:  be  reversed  on  other  grounds,  we  deem  it 
only  fair  and  Just  to  the  trial  court  to  admoD' 
ish  it  not  to  repeat  the  error  on  a  retrial  of 
the  cause. 

It  is  further  contended  that  the  conrt  err- 
ed in  admitting  evidence  on  behalf  of  the 
plaintiff  relative  to  the  starting  of  fires  and 
the  casting  out  of  live  sparks  by  defendant's 
engines  before  and  after  the  Are  in  question 
occurred.  The  evidence  was  admitted  with- 
out objection,  and  the  question  arises  as  fol- 
lows: The  plaintiff  did  not  Identify  the  en- 
gine in  his  complaint,  but,  from  the  evidence 
offered  In  his  behalf.  It  was  made  to  appear 
that  only  one  train  had  passed  plalntifTs 
premises  on  the  day  the  fire  occurred  which 
could  have  caused  the  fire.  The  engine  was. 
however,  not  Identiflpd  by  plaintiff's  evi- 
dence;  that  is,  its  number  was  not  shown. 
When  plaintiff  rested  his  case  defendant's 
counsel  moved  for  a  nonsuit,  and,  in  con- 
nection therewith,  also  moved  that  all  of 
the  evidence  respecting  the  setting  of  fires 
and  the  casting  out  of  sparks  by  other  en- 
gines be  stricken  from  the  record.  The 
conrt  refused  to  strike  the  evidence,  and  al- 
so denied  the  motion  for  a  nonsuit.  Error 
is  now  predicated  on  the  court's  ruling  In  re- 
fusing to  strike  the  evidence. 

Id  view  that  the  evidence,  in  the  first  in- 
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stance,  was  admitted  wltbont  objection  we 
are  of  the  opinion  that  tbe  question  raised 
by  connsel  that  the  evidence  of  other  flres 
which  were  caused  by  the  defendnnt's  en- 
gines before  and  after  the  fire  in  question  is 
not  fairly  presented  for  review.  In  view 
that  connsel  failed  to  Interpose  timely  objec- 
tion, he  cannot,  as  a  matter  of  right,  now  in- 
sist that  the  evidence  should  have  been 
stricken  or  that  there  was  any  error  commit- 
ted in  admitting  It.  The  proposition  was, 
however,  orally  argued,  and  is  briefed  by 
counsel  OD  both  sides;  and.  Inasmuch  as  we 
are  compelled  to  remand  the  case  for  a  new 
trial  upon  other  grounds,  we,  under  our  stat- 
ute, are  required  to  pass  upon  tbe  question 
as  a  guide  to  the  trial  court  In  retrying  the 
case.  The  question,  therefore,  'Is,  To  what 
extent  and  under  what  circumstances,  if  at 
all,  may  evidence  of  the  setting  of  flres  and 
the  throwing  out  of  live  sparks  by  other 
engines  of  tbe  defendant,  In  passing  along 
certain  premises  where  the  fire  Is  caused,  be 
shown?  Upon  that  quesUon  the  courts  are 
not  In  harmony.  It  Is.  however,  only  fair  to 
state  that  many  of  the  cases  that  are  fre- 
quently dted  as  being  either  for  or  against 
tlie  proposition  can  be  easily  distinguished  on 
other  grounds.  There  are,  however,  cases  In 
which  It  is  held  that  such  evidence  Is  not 
admissible  unless  tbe  engine  which  caused 
tbe  fire  Is  Identified.  There  are  other  <»ses 
In  which  It  Is  held  that  such  evidence  is,  un- 
der no  circumstances,  admissible  unless  and 
until  It  Is  shown  that  the  engines  which  It  is 
contentted  caused  the  other  flres,  or  which 
emitted  live  sparks,  were  of  the  same  kind 
and  were  snbstantlally  in  tbe  same  condition 
and  were  managed  as  was  the  engine  which  It 
is  contended  caused  the  fire  in  controvert. 
See  1  KUIott.  Ev.  1  188,  and  8  KlUott  on 
Railroads  (2d  TiA.)  {  1243a.  where  many  cas- 
es are  collated.  One  of  the  leading  cases 
upw  the  question  now  under  cwstderntlon  Is 
the  case  of  Sheldm  v.  H.  B.  R.  Co.,  14  N.  Y. 
218,  67  Am.  Dec  165.  Tn  that  case  the  engine 
which  It  was  contended  caused  the  fire  there 
In  question  was  Identified,  but  tbe  court  nev- 
ertheless held  that  It  was  proper  to  show 
that  other  engines  operated  by  the  defendant 
over  its  railroad" adjacent  to  plalntlflPs  prem- 
ises had  caused  fires  at  other  times  and  plac- 
es. The  court  held  that  after  the  plaintiff 
had  excluded  all  other  causes  that  proba- 
bly might  have  caused  tbe  fires,  such  evi- 
dence was  competent  That  case  was  fol- 
lowed in  the  case  of  Field  v.  New  York  Cent 
R.  R.  Co.,  32  N.  Y.  339,  and  In  Webb  v.  Rome, 
etc.,  Ry.  Co.,  49  N.  Y.  420,  10  Am.  Rep.  389. 
Those  cases,  so  far  as  we  have  been  able  to 
ascertain,  have  not  been  overruled  or  mod- 
ified by  the  Court  of  Appeals  of  New  York. 
Another  early  case  holding  the  same  doctrine 
is  the  case  of  Illinois  Cent  Ry.  Co.  v.  Mc- 
Clelland, 42  lU.  358.  A  case  frequently  cit- 
ed, and  one  of  the  best-reasoned  cases  upon 
the  subject.  Is  tbe  case  of  Longabangb  t.  T. 


C.  tc  T.  Ry,  Co..  9  Nev.  271,  erroneously  cit- 
ed by  the  United  States  Supreme  Court  In  a 
case  hereinafter  referred  to  as  being  in  4 
Nevada.  In  the  Nevada  case  Mr.  Justice 
Hawley,  with  his  usual  vigor,  goes  Into  the 
question  thoroughly,  and  concludes  that  such 
evidence  is  competent  Another  case  that  is 
very  frequently  cited  Is  the  case  of  Grand 
Trank  B.  R.  Co.  v.  Richardson,  91  U.  S.  454. 
23  L.  Ed.  356.  Mr.  Justice  Strong,  in  speak- 
ing for  the  court  in  that  case.  Id  the  course  of 
the  opinion,  said : 

"The  question,  therefore,  is  whether  it  [the 
evidence]  tended  in  any  degree  to  show  that  the 
burning  of  the  bridge,  and  the  consequent  de- 
struction of  the  plaintifEs'  property,  were  caused 
by  any  of  the  defendantrs  locomotives.  The 
question  has  often  been  considered  by  the  courts 
in  this  country  and  la  England;  and  such  evi- 
dence has,  we  think,  been  generally  held  admis- 
sible, as  tending  to  prove  the  possibility,  and  a 
consequent  probability,  that  some  locomotive 
caused  tbe  ore,  and  as  tending  to  show  a  n^- 
ligent  habit  of  tbe  officers  and  agents  of  the 
railroad  company." 

To  the  same  effect  are  Northern  Pac.  Ry. 
Co.  T.  Lewis,  51  Fed.  658,  2  0.  O.  A.  446; 
ChlCJigo,  etc..  R.  Co.  V.  Glli)ert.  52  Fed.  711, 
3  O.  C.  A.  264 ;  Thatcher  v.  Maine  Cent  Ry. 
Co.,  85  Me.  502,  27  Atl.  519.  In  the  last  case 
dted  the  Supreme  Judicial  Court  of  Maine 
states  the  doctrine  in  the  following  words : 

"They  [defendant's  counsel]  claim  that  the  ad- 
mission of  the  evidence  from  several  witnesses, 
teudiuff  to  show  tires  communicated  by  thf»  lo- 
couiutivcs  used  on  the  defRudant's  road  at  difTcr- 
eat  times  about  the  same  time  that  the  plain- 
tiCfs  lumber  was  destroyed,  and  in  the  same 
vicinity,  was  erroneous;  that  it  sliould  be  <xni- 
fintd  to  the  particular  locomotive  which  passed 
over  the  road  just  before  the  Sre,  and  which  it 
is  claimed  communica led  it.  We  think  its  com- 
petency, where  the  issue  is  whether  the  Gre  was 
communicated  from  a  locomotive,  is  clearly  es- 
tablished by  courts  of  the  highest  authority.  It 
tends  to  show  the  capacity  of  the  inanimate 
tbinjE  to  set  tires  along  the  road ;  and.  when  a 
fire  is  discovered  soon  after  a  locomotive  has 
passed,  and  there  is  no  evidence  tending  to  show 
that  it  might  have  been  caused  in  some  other 
way,  it  authorizes  tlie  inference  that  it  was 
caused  by  the  locMnotive.  Railroad  Co.  v. 
Richardson,  01  U.  S.  454  [23  L.  Ed.  356],  and 
causes  cited;  Crocker  v.  McGregor,  76  Me.  284 
[4!)  Am.  Rep.  611];  Loring  v.  Raiboad  Co., 
131  Mass.  469." 

Tbe  question  Is  also  discussed  by  the  au- 
thor In  1  Jones,  Com.  Er.  (Blue  Book)  f  166C, 
where  the  author  arrlTes  at  tbe  conclusion 
that  such  evidence  is  competent  He  says : 

"There  is  practically  no  conflict  remaining  on 
the  point  that  evidence  of  other  fires  by  other  lo- 
comotives is  relevant  on  the  issues  of  negli- 
gence and  the  cause  of  the  fire  complained  of, 
'  and  this,  too,  without  identification  of  the  en- 
gines. Whatever  little  contrary  opinion  exist- 
ed has  been  entirely  occluded  since  the  opin- 
ion of  Mr,  Justice  Str(Hie  [Grand  Trunk  Ry. 
Co.  V.  Richardson,  supra].  In  that  case  tes- 
timony was  introduced  by  the  plaintiff  that 
some  of  tbe  company's  locomotives  scattered 
fire  at  various  times  during  the  same  summer 
before  the  fire,  when  passing  the  sawmill,  with- 
out showing  that  either  ot  the  two  engines 
which  the  plaintiff  claimed  to  have  communi- 
cated the  fire  in  question  was  among  the  num- 
ber, and  also  without  showing  that  either  was 
similar  In  cmistnietion,  state  ot  repair,  or  man- 
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flgemcnt  to  those  wMch  scattered  fire  as  afore- 
said. It  was  daimed  that  in  order  to  have  ren- 
dered Uie  testimony  admissible,  it  should  have 
been  confined  to  the  same  engines,  operated  in 
the  same  manner  and  in  the  same  state  of  re- 
pair, or  to  other  en^ncs  proved  to  have  been 
of  the  same  construction,  used,  in  the  same  man- 
ner and  in  the  same  state  of  repair." 

The  author  then  proceeds  to  state  what 
la  dedded  in  the  case  at  some  length,  and 
condudes  as  follows: 

"After  the  plaintiff  has  refuted  other  probable 
caases,  evidence  that  engines  were  so  managed 
near  the  location  of  the  fire  as  to  be  likely  to 
set  cm  fire  objects  not  more  remote  than  the 
property  burned  not  cmly  renders  it  probable 
that  the  fire  was  set  by  the  defendant's  engine, 
but  raises  an  inference  that  there  was  some- 
thing improper  in  the  construction  or  manage- 
ment of  the  engine  which  caused  the  fire.  But 
tho  presamption  in  sack  case  is  only  prima 
fade,  not  oonduflive,  and  is,  of  course,  sabject 
to  rebuttal  by  competent  evidoice." 

In  1  Wlgmore,  Ev.  §  455,  the  subject  Is  also 
tboroaghly  considered,  and  the  author  of  that 
excelleot  work  on  EJvidence  comes  to  the 
condudon  that  such  evidence  is  proper.  He 
quotes  from  one  English  and  from  one  Amer- 
ican case.  In  view  that  the  exceipts  quot- 
ed by  the  author  cover  the  predse  question 
now  under  consideration  we  take  the  liberty 
of  appending  the  excerpts  in  full.  The  quo- 
tation from  the  BngUsb  case  Is  as  follows: 

"1846,  PigRot  T.  R.  Co.,  3  C.  B.  229  (admit- 
ting evidence  of  sparks  on  other  occasions  from 
the  defendant's  locomotives) ;  Tindal,  C.  J. ; 
'[Ttfo  evidence  was  admissible]  to  ascertain 
whether  or  not  sparks  such  as  those  described 
could  be  emitted,  from  uie  engines  used  by  the 
company,  to  the  distance  representod.'  Maule, 
J.:  'The  evidence  objected  to  was  that  other 
engines  used  on  the  defend&nt^s  line,  of  the 
same  description  as  that  which  was  said  to  have 
oaused  the  injury  here,  had,  on  various  other  oe* 
<*8ions,  been  seen  to  throw  particles  of  ignited 
matter  to  a  distance  fn»n  the  line  as  great  or 
greater  than  the  spot  in  question.  The  matter 
in  issue  was  whether  or  not  the  plaintitTs  prop- 
erty had  been  destroyed  by  fire  proceeding  from 
the  defendant's  engine,  end  involved  in  that  la- 
sue  was  the  question  whether  or  not  the  fire 
could  have  been  bo  caused.  The  evidence  was 
offered  for  the  purpose  of  idiowing'that  it  could, 
and  for  that  purpose  it  was  dearly  material 
and  admissible/  " 

The  quotation  from  the  American  case  Is 

as  follows: 

*'1897,  Savage,  J.,  in  Dunning  v.  R.  Co.,  91 
Mo.  87,  30  AtL  352  [Qi  Am.  8t  Rep.  20ii}; 
'It  is  admissible  as  "tending  to  prove  the  pos- 
sibility, and  a  consequent  probability,  that  some 
locomotive  caused  the  fire"— language  from  Rail- 
way Co.  T.  Richardson,  whidi  has  often  been 
cited  with  approval.  To  show  a  possibility  is 
the  first  logical  step.  That  other  enjdnes  of  the 
same  company,  under  the  same  general  manage- 
ment, passing  over  the  same  track,  at  Ihe  same 
grade,  at  about  the  same  time,  and  surrounded 
by  the  same  physical  conditions,  have  scattered 
^arks  or  dropped  coals  so  as  to  cause  fires,  ap- 
peals legitimately  to  the  mind  fs  showitfg  that 
ft  was  posrihle  for  the  engine  in  qnestum  to 
do  likewise.  The  testimony  Is  illustrative  of 
the  character  of  a  locomotive  as  such,  with  re- 
spect to  the  emission  of  sparks  or  the  dropping 
of  ooals.  If  the  possibili^  be  proved,  other 
facta  and  drcumstances  may  lead  to  a  proba- 
bility, and  then  to  aatiatactorr  peooV  " 


The  author  then  proceeds  as  fcUows: 

"But  the  foregoing  inference  is  based  on  the 
as&umptioa  that  the  engine  in  question  is  one 
of  a  class,  and  what  is  true  of  tho  class  is  true 
of  the  individual  engine  upon  this  assumption 
only.  Mot  all  engines  are  of  the  same  construc- 
tion or  in  the  same  condition  with  reference  to 
a  capacity  to  emit  sparks,  and  therefore  the  in- 
stancing of  Budi  a  capacity  hi  some  of  them  does 
not  evid^ce  such  a  capacity  in  another  unless 
they  belong  to  the  same  dass  wiUi  reference  to 
construction,  etc;  in  short,  unless  the  prin- 
ciple of  substantial  similarity  of  condition  (ante, 
S  442)  is  fulfilled.  Upon  this  all  agree;  but 
the  question  arises  whether  the  detaued  show- 
ing of  similarity  of  construcdMi  shonU  be  re- 
quired in  advance  from,  the  plaintiff,  or  whether 
the  simUarity  should  be  assumed  in  certain 
cases,  leaving  it  to  the  defendant^  on  the  prin- 
dple  ot  explanation  (ante,  {  449),  to  show,  if 
he  can,  that  the  construction  or  oondition  was 
not  similar.  It  seems  wiser,  where  the  other 
engines  belong  to  the  same  owner  or  run  over 
the  same  line,  to  assnme  this  similarity:  Slist, 
because  it  is  a  probable  one;  and.  n«Et,  because 
it  ie  comparatively  difficult  for  a  plaintiff, 
though  Comparatively  easy  for  a  defendant,  to 
produce  the  ^per  evidence.  Tliis  was  long 
ago  pointed  out  in  one  of  the  earlier  cases." 

Much  more  could  be  said,  and  still  other 
casee  could  be  cited,  but  If  we  undertook  to 
refer  to  all  of  the  cases  and  attempted  to  re- 
view them,  we  would  b©  required  to  write  a 
treatise  upon  the  subject 

On  the  other  hand,  there  are  also  a  large 
number  of  cases  which  hold  that  such  evi- 
dence is  admissible  only  when  the  engine 
which  it  Is  contended  caused  the  Are  In  con- 
troversy Is  not  identified.  Indeed,  Mllott 
contends  that  the  weight  of  authority  sup- 
ports the  doctrine  of  the  latter  cases,  while 
Mr.  Joses  and  other  writers  insist  that  the 
great  weight  of  authority  supports  the  views 
expressed  by  Mr.  Wlgmore  and  by  the  Su- 
preme Court  of  the  L'nlted  States  In  the 
Richardson  Case.  In  the  eases  referred  to  by 
Mr.  Elliott,  it  Is  held  that  where  It  Is  known 
what  engine  caused  the  fire,  such  evidence  Is 
not  admissible,  at  least  not  until  It  be  drat 
shown  that  the  engine  casting  out  the  live 
sparks  and  which  caused  other  fires  was  sub- 
stantially in  the  same  condition  end  was  op- 
erated In  like  manner  as  was  the  engine 
which  it  Is  ctmtended  caused  the  fire  In  con- 
troveray.  In  other  words,  that  the  condi- 
tl<His  and  circumstance  surrounding  all  of  tbfi 
engines  must  be  shown  to  have  been  substan- 
tially the  same.  One  of  the  leading  cases 
supporting  that  view  is  the  case  of  Gibbons 
V.  Wisconsin  Valley  Ry.  Co.,  58  Wis,  835,  17 
N.  W.  132.  That  case  refers  to  the  case  of 
Grand  Trunk  Ry.  Co.  v.  Richardson,  supra, 
and  crltldzes  the  doctrine  there  annouaoed. 

The  California  Supreme  Court  holds  to 
that  doctrine,  and  it  has  several  times  been 
held  that  such  evidence  li  admisslUe  wben 
the  engine  that  it  Is  contended  caoaed  tlie 
Are  Is  not  identifled  and  not  known  1^  tlie 
plaintiff.  See  Henry  v.  Sootbem  Fac.  Ky. 
Co.,  SO  Cal.  178.  The  forcing  case  was  fol- 
lowed In  Bntdier  v.  Railroad  Co.,  67  CaL 
526,  8  Paa  174,  and  In  Steele  v.  Padflc  Ooaat 
Ry^  74  Gal.  381. 15  Fac.  851,  althougb  la  tlie 
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last  case  dted  it  is  not  made  to  appear  ttiat 
the  decision  was  based  upon  the  distinction 
pointed  out  In  ttie  two  previous  ones.  See, 
also,  Ireland  t.  Cincinnati,  W.  &  M.  Ry.  Co., 
79  Mich.  163,  44  N.  W.  426.  There  are  addi- 
tional cases  which  could.be  cited  that  bold 
the  same  doctrine  but  tJie  foregoing  suffi- 
ciently illustrate  the  theory  of  those  cases. 

After  s  careful  couslderatiou  of  ali  of  the 
cases,  those  that  we  have  cited  and  many 
others,  and  what  is  said  by  Mr.  Jones  and 
by  Mr.  Wigmore  tn  their  works  on  Byldence, 
we  are  constrained  to  hold  that  where  a 
plaintiff  has  produced  evidence  which  tends 
to  exclude  aU  other  agencies  which  could 
have  caused  the  fire  in  questlcm,  it  Is  prtqper 
for  him  to  show  that  other  engines  operated 
by  the  defendant  <ai  Its  Une  of  railroad  pass- 
ing plaintiff's  pr«nlfles  tutve  cast  out  live 
aparka  and  have  caused  other  fires  In  the  vi- 
cinity within  a  reasonable  time  both  before 
and  after  the  fire  in  question  as  tending  to 
proire  the  "pceslbUlty  and  oniwqurait  prob- 
ablllty,"  as  Mr.  Justice  Strong  puts  It,  that 
tbe  fln  was  caused  by  defendant's  engine. 
Sndi  cTldence  is  oompcAent  to  show  that  en- 
^es  do  cause  fires,  and  where  lire  sparks 
are  thrown  out  in  unusual  or  in  large  quan- 
tities of  large  or  nnnsnal  sicca  and  are  car- 
ried a  eonslderaUe  distance  tram  the  rail- 
road trade,  tbe  evidence  may  be  admitted  as 
tending  to  show  that  the  engines  were  not 
properly  equipped  with  proper  spark  arrest- 
ers, or  were  out  of  repair,  or  were  Improperly 
operated  by  the  engineer  and  fireman. 

[I]  It  Is  asserted,  however,  that  all  that  it 
Is  necessary  to  prove  in  this  jurisdiction  Is 
that  tbe  fire  was  caused  by  an  engine,  and 
from  that  fact  It  may  be  inferred  that  the 
fire  was  negligently  set.  Preece  v.  R.  G.  W. 
Ry.  Co.,  24  Utah,  493,  68  Pac.  413;  Olmstead 
V.  Railroad,  27  Utah,  519,  76  Pac.  567.  The 
question,  however,  always  is,  How  Is  the  fact 
established  that  an  engine  caused  the  Are  In 
question?  While  in  the  opinion  In  the  Preece 
Case  the  evidence  respecting  the  setting  of 
the  Qre  Is  not  set  forth  yet  an  examination 
of  the  record  In  that  case  shows  an  abun- 
dance of  evidence  from  which  the  Inference 
could  be  deduced  tbat  the  engine  there  in 
question  set  the  fire.  The  same  Is  true  of  tbe 
Olmstead  Case.  In  both  of  those  cases  a 
number  of  witnesses  testified  that  they  saw 
the  engine  of  the  defendant  cast  out  great 
and  unusual  quantities  of  live  sparks  before 
or  about  the  time  the  fires  were  set ;  In  the 
Olmstead  Case  at  the  very  time  the  fire  oc- 
curred. Indeed,  in  both  of  those  cases  the 
evliletice  Is  strong  and  convincing  that  the 
engines  there  In  question  caused  the  fires, 
and  from  the  evidence  there  disclosed  it  was 
quite  proper,  not  only  to  deduce  an  inference 
that  the  fires  were  caused  by  the  engines  In 
questlpn,  but  the  inference  was  also  proper 
that  they  were  negligently  caused.  But  In 
neither  of  those  cases,  nor  In  any  otber  case 
emanating  from  a  court  where  tbe  question 


is  not  covered  by  statute,  tias  it  been  held 
tbat  all  that  Is  necessary  to  prove  is  that 
an  engine  passed  certain  premises,  and  that 
a  Qre  was  discovered  on  those  promises  a 
short  time  thereafter.  It  is  universally  rec- 
ognised that  there  must  be  some  evidence 
from  which  It  may  Intimately  be  Inferred 
that  the  fire  in  question  was  caused  by  the 
passing  engine  and  not  by  some  other  agen- 
cy. To  establish  the  probability  that  the  en- 
^e  In  question  caused  the  flro,  the  plaintiff 
may  show  that  the  engine,  at  the  time  the 
firo  was  set,  cast  out  live  sparks,  or  that  It 
set  firo  to  the  dry  grasses,  or  otherwise;  and 
to  strengthen  the  probability  that  endues  do- 
set  fires,  It  may  also  show  that  other  en^nee- 
of  tbe  deftodant  did  the  same  thing  within 
a  reasonable  time  both  before  and  after  the 
fire  in  question.  When  those  facts  are  shown 
the  Jury  may  infer  that  the  fire  in  question 
was  caused  by  the  engine.  Conceding  the 
statement,  however,  tbat  all  the  plaintiff 
must  prove  is  that  the  fire  was  caused  by 
one  of  defendant's  engines,  while  correct  In 
Itself,  Is,  nevertheless,  meaningless  wltbont 
an  explanation  of  how  tbat  fact  may  be  es- 
tablished. Of  course,  if  the  firo  Is  seen  to 
pass  from  the  engine  to  the  object  which  is 
set  on  fire,  the  proof  Is  complete  without  tnr- 
ther  evidence.  When  the  facts  herolnbefore 
suggested  aro  made  to  appear,  the  Jury  may 
also  Infer  that  the  flro  was  caused  througb 
the  negligence  of  the  defendant,  either  in 
carelessly  i^ratlng  the  engine  or  In  not  pro- 
viding the  same  with  proper  appliances  to 
pvvent  the  casting  out  of  live  cinders.  It  i» 
Important  to  ke^  In  mind,  however,  that 
railroad  companies  are  by  law  permitted  to 
oiwrate  their  engines  by  meana  of  fire  and  in 
that  way  generate  the  necessary  power.  It 
is  therefore  lawful  for  ttiem  to  operate  ea- 
glnea  by  fire.  It  Is  also  possible  In  rare  In- 
stances that  engines  may  cause  fires  without 
negligence.  It  Is  necessary,  therefore,  to 
prove:  (1)  That  the  flro  In  question  was 
caused  by  an  engine  of  the  defendant;  and 
(2)  tbat  it  was  negligently  caused.  As  be- 
fore stated,  negligence  may  be  Inferred  If  it 
be  shown  that  the  engine  caused  the  flro,  but 
until  that  Is  shown  by  the  exclusion  of  other 
agencies,  there  can  be  no  Inference  of  negli- 
gence. 

While,  for  the  reasons  hereinafter  stated, 
tbe  evidence  In  this  case  is  sufl3clent  to  sus- 
tain a  finding  that  the  fire  In  question  was 
caused  by  defendant's  engine,  yet.  In  vii>w 
that  the  fire  originated  a  distance  of  450  feet 
by  actual  measurement  from  the  track,  the 
court  erred  In  admitting  the  evidence  now  to 
be  discussed.  It  Is  contended  that  the  court 
erred  in  permitting  the  plaintiff  to  show  that- 
he  and  other  members  of  his  household,  aft- 
er the  fire  in  question,  had  picked  from  the 
ground  for  some  distance  from  the  railroad 
track,  and  as  far  distant  therefrom  as  the 
shed  was  situated,  a  large  quantity  of  dead 
cinders  of  various  sizes.  Some  of  those  dead 
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dodras,  the  evidence  showed,  were  picked  up 
a  few  days  after  the  fire,  some  a  week  or 
two  weeks  thereafter,  nnd  the  time  that  oth- 
ers were  so  picked  np  Is  not  shown.  The 
cinders.'  over  the  objection  of  the  defendant, 
were,  by  tlie  court,  admitted  In  evidence. 
We  cannot  see  how  those  dead  cinders  prov- 
ed, or  tended  to  prove,  or  establish,  any  fact 
or  facts  in  issue.  One  can  understand  tliat 
where  an  engine  in  actual  operation  Is  seen 
to  cast  out  large  volumes  of  live  sparks,  the 
engine,  in  all  prubabillty,  is  not  in  good  re- 
pair, or  is  not  properly  equipped  with  prop- 
er spark  arresters,  or  Is  not  properly  man- 
aged. But  merely  to  pick  up  dead  cin- 
ders from  the  ground  along  the  railroad 
track  when  no  one  knows  when  or  under 
what  conditions  or  circumstances  they  were 
thrown  out  is  no  evidence,  except  tbat  at 
some  time  some  engine  had  cast  out  cinders 
either  alive  or  dead.  Of  course,  if  the  cin- 
ders were  dead  when  cast  out,  they  were 
harmless  and  a  menace  to  no  one.  The  dlffl- 
culty,  however,  with  such  evidence  is  that  it 
establishes  nothing  that  is  relevant  to  any 
Issue.  It  may  well  be  that  an  engine  may 
have  passed  the  premises  in  question  at  some 
time  when  It  was  out  of  repair,  or  grossly 
mismanaged.  Again,  an  engine  mny,  at  some 
time,  have  been  recklessly  operated,  or  an  in- 
ferior quality  of  coal  may  have  been  used,  or 
an  extra  amount  of  draft  may  bare  been  ap- 
plied, and  thus  a  large  quantity  of  cinders 
may  have  been  thrown  out.  When  a  plain- 
tiff is  permitted  to  show  that  the  defendant's 
engines  in  ordinary  weather  while  being  op- 
erated cast  out  large  and  unusual  amounts 
of  live  sparks.  It  is  as  far  as  he  should  be 
permitted  to  go. '  To  permit  htm  to  produce 
in  evidence  dead  cinders  that  he  may  have 
picked  up  that  were  found  along  tbe  track, 
and  that  may  have  been  cast  out  by  some 
engine  at  a  time  unknown,  and  under  condi- 
tions and  circumstances  unknown,  is  going 
entirely  beyond  the  bounds  of  reason,  and 
can  have  no  other  effect  than  to  unduly  in- 
fluence a  jury  or  layman  to  return  a  verdict 
against  the  defendant  In  a  case  where  no  one 
ever  saw  a  live  spark  or  Are  thrown  out  from 
any  engine.  Jurors  will  not  stop  to  consider 
that  sparks  or  coals  of  Arc  are  dangerous 
only  when  alive.  They  will,  at  once,  assume 
that  tbe  dead  cinders  must  have  been  alive 
when  cast  out,  regaj-dless  of  whether  that 
was  the  fact  or  not.  Again,  where  the  evi- 
dence is  limited  to  the  casting  out  of  live 
sparks  seen  by  witnesses,  such  witnesses  may 
be  cross-examined,  and  all  tbe  conditions  un- 
der which  they  were  cast  out  may  thus  be  de- 
veloped, while  If  dead  cinders  picked  up 
along  the  line  of  railroad  are  to  be  admitted 
In  evidence,  no  cross-examination  showing  the 
conditions  under  which  tbey  were  emitted 
and  thrown  out  Is  possible.  The  Court  of 
Appeals  of  New  York  has  been  quite  liberal 
In  permitting  a  plaintiff  to  produce  indirect 
evidence  with  regard  to  the  setting  of  Ores, 
yet  that  court  makes  it  dear  in  the  case  of 
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GoUlns  T.  N.  T.  Oent.  &  H.  R.  R.  Ca.  1<» 
N.  Y.  243,  16  N.  E.  50,  tbat  evidence  of  tbe 
diaracter  we  have  Just  discussed  la  not  ad- 
missible. See,  also,  33  Cyc.  379,  380.  Indeed, 
the  question  la  so  clear  on  principle  that  de- 
dded  cases  seem  wholly  unnecessary.  We 
are  clearly  of  the  opinion  that  the  court  went 
too  far  in  admitting  in  evidence  the  dead 
cinders  that  were  found  on  the  ground  aXons 
the  railroad  track  and  on  plalntilTa  premis<>9: 
The  court  gave  the  plaintiff  all  the  latitude 
that  Is  allowed  by  any  court  in  {wrmltting 
him  to  produce  evidence  tending  to  prove 
that  engines  of  the  defendant,  both  before 
and  after  the  fire.  In  passing  ills  premises, 
had  emitted  live  sparks  whicb  were  carried  a 
considerable  distance  from  tbe  track,  and  as 
far  as,  and  beyond,  tbe  shed  which  was  de- 
stroyed by  Are.  and,  further,  in  permitting 
him  to  prove  that  other  fires  had  t>een  start- 
ed by  some  of  defendant's  engines  in  tbe  vi- 
cinity of  plaintiff's  premises  within  a  reascm- 
able  time  before  and  after  the  fire  In  ques- 
tion. 

[6]  It  is  also  urged  that  the  evidence  is  In 
sufficient  to  sustain  the  finding  of  tbe  Jur? 
tbat  the  fire  in  question  was  caused  by  de- 
fendant's engine.  In  view  that  the  case  mast 
be  retried,  it  could  subserve  no  good  purpose 
for  us  to  review  the  evidence.  While  on  thf 
face  of  the  record  the  great  weight  of  the 
evidence  seems  to  be  in  favor  of  the  defeud- 
ant,  yet  there  is  some  substantial  evidenctr 
in  the  record,  if  believed  by  the  Jury,  to  justi- 
fy a  finding  that  the  fire  was  caused  by  de- 
fendant's engine,  which,  according  to  platn- 
tlCTs  witness,  passed  his  premises  only  a 
short  space  of  time  t)efore  the  fire  was  dis- 
covered on  the  straw  roof  of  plaintifTs  shed. 
At  least  four  witnesses  testified  that  they 
saw  the  shed  roof  on  fire  only  a  short  tinn- 
— some  say  10  mlnotes-^fter  the  train  had 
passed  the  premises.  Some  of  the  witnesses 
also  testified  that  the  train  labored  bard 
in  passing  plaintiff's  premises,  and  tbat  it 
emitted  large  volumes  of  smoke  from  the 
smokestack.  The  fire  started  in  the  daytime 
near  the  middle  of  the  day.  We  are  power- 
less to  pass  upon  the  weight  or  effect  of  tbe 
evidence,  and,  in  our  Judgment,  the  plaintiff 
produced  at  least  some  substantial  evidence 
in  support  of  the  finding  of  the  Jury.  This 
assignment  must  therefore  fail. 

For  the  reasons  stated  the  judgment  Is  re- 
versed, and  the  cause  Is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  grant  a  new  trial  and  to  proceed 
with  tbe  case  in  accordance  with  the  views 
herein  expressed.  Appellant  to  recover  costs. 

CORFMAN,  J.  I  concur.  I  do  not  concur, 
however.  In  the  conclusion  arrived  at  by  Mr. 
Chief  Justice  FBICK.  that  it  was  proper  to 
show  that  other  engines  at  other  times  emit- 
ted sparks  and  live  cinders,  when  the  partic- 
ular engine  it  Is  dalmed  set  out  the  fire  was 
identified. 

In  the  case  at  bar  the  undisputed  testl- 
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mony  of  all  the  witnesses,  both  for  the  plain- 
tiff and  the  defendant,  was  that  only  one 
freight  engine  passed  the  plaintltTs  premises 
In  the  forenoon  of  the  day  of  the  Are  In  qnes- 
tlon.  Tme,  there  Is  a  sharp  conflict  In  the 
testimony  as  to  the  time  In  the  forenoon  that 
the  engine  passed,  the  wltnenes  for  plaintiff 
flslng  the  time  at  about  11  o'clock  a.  m., 
shortly  before  the  Are  was  discovered,  the 
defendant's  witnesses  fixing  the  time  not 
later  than  9:20  a.  m.,  bnt  not  a  single  witness 
for  either  party  suggested  the  possibility  of 
there  having  been  more  than  the  one  engine, 
identified  by  defendant's  witnesses  at  the 
trial  as  defendant's  engine  No.  3633.  Tbe 
uncontradicted  testimony  Is  tha't  this  en- 
gine was  in  good  condition,  equipped  with 
and  bad  In  use  the  best  spark  arrester  that 
could  be  obtolned  for  arresting  sparks  and 
live  dnders,  and  that  the  engine  was  operated 
In  tbe  nsnal  customary  manner  by  experi- 
enced and  effldent  trainmen  exercising  due 
care  in  Its  management. 

It  seems  to  me  that  under  sncb  conditlona 
nnd  circnmstances  the  admission  of  testi- 
mony to  show  that  other  engines  belonging 
to  defendant  had  on  other  occasions,  when 
operated  by  different  trainmen,  caused  flres 
In  other  places,  would,  In  this  jurisdiction,  be 
highly  prejudicial  to  a  fair  trial,  and  would 
not  In  the  slightest  degree  tend  to  show  that 
the  fire  in  question  was  negligently  caused 
by  the  particular  engine  Identified,  bnt  would 
only  tend  to  befog  the  real  Issue  to  be  deter- 
mined by  court  or  jury,  whether  or  not  the 
defendant  was  n^igent  In  the  maintenance 
and  operation  of  the  identifled  engine  claimed 
to  have  set  out  the  fire  to  question.  In  the 
Utah  JiirlBdletion,  In  this  class  of  cases,  once 
the  engine  Is  Identified,  the  real  and  only 
issue  to  be  determined  Is,  was  the  engine 
defective  or  lacking  In  its  equipment  or 
parts,  or  so  negligently  or  Incompetently  man- 
aged and  operated  by  tbe  defa>dant  as  to 
have  been  the  proximate  cause  of  the  fire 
In  controversy? 

It  may  be  cwceded  that  oftentimes  en- 
gines, no  matter  how  perfect  In  equipment 
nor  bow  skillfully  and  carefully  operated 
do  cause  flres ;  but  It  is  only  In  those  juris- 
dictions where  the  statute  fixes  a  liability, 
regardless  of  the  condition,  equipment,  and 
management  of  the  identifled  engine,  that 
evidence  of  other  engines  setting  flres,  before 
or  after,  becomes  relevant  to  the  Issue.  Not 
only  a  long  line  of  authorities,  but  many  of 
the  cases,  if  not  all,  herein  cited  and  com- 
mented on  by  Mr.  Chief  Justice  FRICK,  seem 
to  bear  me  out  In  reaching  this  conclusion, 
as  wlU  be  seen.  Savage.  J.,  In  tbe  case  of 
Punning  t.  Gent.  R.  K.  Co.,  91  Me.  87,  30 
AtL  8S2,  64  Am.  St  Bep.  208,  says: 

"The  plaintiff*!  clahn  Is  based  solely  upon  the 
statote  (R.  S.  c.  61.  |  64),  which  provides  that 
'When  a  building  or  other  property  is  injured 
by  fire  communicated  by  a  locomotive  engine, 
the  corporation  using  it  is  responsible  for  such 
injary.'  No  questico)  of  nejiligwice  on  the  port 
of  the  de&ndsnt  is  htTOhred." 


!    Then  again.  In  the  case  of  Grand  Trunk 
R.  R.  Co.  V.  Richardson  et  al.,  91  U.  S.  454, 
23  L.  Ed.  356,  plalntlflTs  right  to  recover 
1  was  predicated  on  the  Vermont  statute  fixing 
;  the  liability  of  a  railroad  corporation  for 
j  fires  communicated  by  Its  locomotive  engines, 
I  and  here  Mr.  Justice  Strong,  In  his  opinion, 
says: 

"The  third  assignment  of  ^ror  is  that  the 

{ilaintiffs  were  allowed  to  prove,  notwitbstand- 
ng  objection  by  the  defendant,  that,  at  various 
times  during  the  same  summer  before  the  fire 
occurred,  some  of  the  defendant's  locomotives 
scattered  fire  when  |folng  past  the  mill  and 
bridge,  without  shounng  that  either  of  tho»^ 
which  the  plaintifft  clatmed  communicated  the 
fire  toaa  among  the  number.  *  *  *  The  par- 
tiottlar  enginee  vare  not  identified."  (Itaflcs 
mine.) 

In  Sheldon  v.  Hudson  River  R.  Co.,  14  N. 
y.  218,  67  Am.  Dec.  155,  the  engine  was 
identified,  but  the  question  there  was  as  to 
whether  the  engine  was  properly  constmcted. 
and  testimony  was  offered  to  show  that  not 
only  the  raiginc  in  question,  but  the  other 
engines  of  the  defendant,  were  lacking  In 
proper  equipment.  In  Field  v.  Railroad 
Co.,  32  N.  T.  348,  the  engine  was  not  identi- 
fied ;  and  In  Webb  v.  Railroad  Co..  49  N.  Y. 
420,  10  Am.  Rep.  389.  again  the  question  wa.'S 
one  of  proper  equipment  In  N.  P.  Ry.  Co. 
V.  Lewis,  51  Fed.  658,  2  C.  C.  A.  446,  the 
particular  engine  was  Hot  Identified,  and  in 
Chicago,  etc.,  R.  Co.  v.  Gilbert,  52  Fed.  711, 
3  C.  C.  A.  264,  the  engine  was  not  Identified, 
and  the  action  was  brought  under  the  pro- 
visions of  a  Minnesota  statute. 

While  the  question  Is  not  at  all  a  deter- 
mining one  in  the  decision  reached  by  Mr. 
Chief  Justice  FRICK  In  the  case  at  bar, 
I  do  not  want  to  here  commit  myself  to  what 
I  think  would  be  a  too  liberal  rule  In  per- 
mitting evidence  to  be  introduced  concerning 
other  engines  than  tbe  one  identifled  in  this 
class  of  cases.  As  to  the  grounds  assigned 
by  Mr.  Chief  Justice  FRICK,  for  the  re- 
vereal  of  the  judgment,  I  concur. 

McCARTY,  J.  (dissenting).  I  am  of  the 
opinion  that  there  is  no  prejudicial  error 
assigned,  and  that  tbe  judgment  should  be 
affirmed.  The  jury  assessed  plaintiff's  dam- 
ages at  $000,  and  rendered  a  verdict  for  that 
amount,  with  interest  thereon  from  the 
date  of  the  fire.  The  evidence,  without  con- 
flict, shows  that  the  fire  in  question  destroyed 
property  belonging  to  plaintiff  as  follows: 
Fifteen  rods  of  corral  fence  described  as 
"a  good  board  fence,  cedar  posts  with  two  rails 
along  the  posts  and  then  boards,"  4%  feet 
high,  of  tbe  market  value  of  $75 ;  <»ie  set  of 
harness  of  the  market  value  of  $30;  one 
wagon  jack  of  the  market  value  of  $6;  three 
loads  of  straw  of  the  market  value  of  $9; 
three  pitchforks  of  the  market  value  of  $2.25 ; 
one  surrey  toi^e  of  the  market  value  of 
$10 ;  two  pieces  of  garden  hose  $1 ;  26  tons 
of  hay,  which  plaintiff  testified  was  of  the 
value  of  $12  per  ton.  The  total  value  of  the 
pnnwrty  mmtlMied,  accordlnc  to  plalntUTs 
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evidence,  was  9440.25,  which  la  only  $54.75 
less  than  the  amount  of  the  verdict. 

To  meet  the  positive  evidence  of  plalntUf 
regarding  the  market  value  of  the  hay,  de- 
fendant produced  a  witness  who  testified  as 
fallows:  "If  I  rmember  right,  I  think  It 
was  aboot  $10  a  ton."  To  prove  the  value  of 
the  shed  connsel  for ,  plalntUt  propounded 
this  question:  "Q.  Now  are  you  prepared  to 
state  what  It  would  cost  you  to  replace  that 
shed?  A.  Yes,  sir."  The  principal  objection 
made  to  this  question  was  "tlmt  the  coet  of 
reconstmctlng  the  shed  Is  not  the  proper 
measure  of  damages."  The  court,  address- 
ing counsel  for  respondent:  "What  do  you 
claim  Is  the  measure  of  damages,  Mr.  Smith  ?" 
Mr.  Smith:  "The  value  of  the  shed  in  the 
condition  It  was  at  the  time  it  was  de- 
stroyed." The  Court:  "He  may  answer 
the  question."  l%e  witness:  "I  value 
It  at  $300.**  It  seems  that  the  answer 
was  given  the  witness  to  meet  the 
views  ot  counsel,  making  the  objection, 
as  to  the  true  measure  of  damages.  I  do 
not  think  the  answer  is  susceptible  of  being 
construed  to  mean  that  the  value  thr>  witness 
put  oa  the  shed  ms  other  than  his  judgment 
of  its  true  or  actual  valne.  The  answer,  "I 
value  it  at  $80(r  la  equivalrat  to  saying,  "^e 
value  of  it  was  9800."  Tbia,  I  submit,  is 
proper  evidence  to  prove  the  value  of  ftirm 
buildings  and  structures.  8d  Chamberlata, 
Modem  Evidence,  |  2128. 

Assuming  for  the  sake  of  argument,  but 
not  conceding,  ttiat  the  court,  by  admitting 
thla  kind  of  evidraice,  permitted,  as  is  sug- 
gested, "plaintiff  to  prove  Qie. valne  of  tbB 
liroperty  by  merely  sbovring  what  he  assumed 
It  to  be  worth  or  wlyit  it  was  worth  to  him," 
he,  nevertheless,  tm  cross-etamlnation,  gave 
proper  evidence  tending  to  show  the  value 
of  the  shed  which  In  part  is  as  follows : 

"Q.  That  shed,  you  say,  was  built  out  of  lum- 
ber? A.  Yes,  sir.  Q.  How  long  had  it  been 
built?  A.  I  can't  tell  exactly.  I  judge  that 
shed,  part  of  it,  perhaps,  had  stood  there  10 
years,  and  maybe  more,  and  part  of  it  had  been 
built  at  a  more  recent  date.  •  *  *  Q.  You 
stated  that  that  shed  was  worth  $300?  A. 
Yes,  sir.  *  •  •  Q.  When  you  sav  SSOO  that 
Is  Blmply  a  rough  estimate?  A.  Wdl,  it  isn't 
so  rourh  either.  A  peraon  can  easily  teU  what 
It  would  take  to  build  a  good  bam  SO  feet  long 
and  14  feet  wide,  a  pretty  good  lumber  roof  on 
It,  and  a  good  straw  top  on  that.  A  person 
can  tell  something  about  what  it  would  cost 
It  isn't  such  a  rough  estimate.'* 

He  also  stated  on  cross-examination  that; 

The  shed  "was  mostly  boarded  up.  •  •  * 
It  was  simply  rough  lumber;  *  •  •  jogt 
ordinary  940  a  Uiousand  lumber." 

It  wlU  therefore  be  observed  Qiat  whftt> 
ever  was  lathing,  if  anything,  in  plalntUFB 
evidence  in  dilet  tending  to  prove  the  value 
of  the  shed  was  supplied  by  bis  evldoice 
given  on  cross-examination.  According  to  the 
evidence  of  respondent's  witness  on  this  p<rint 
there  was  at  least  1,400  Ceet  of  lumber  nsed 
In  the  constmctlm  of  this  shed  besides  a 
number  of  cedar  poets  for  nprlghts,  and  suffi- 
cient quaking  asp  poles  tat  the  roof,  and  the 


evidence,  without  dlqjute.  shows  that  the 
Inmber  was  worth  $40  per  thouaand.  In  other 
words,  according  to  the  undijQ)Uted  evidence, 
the  value  of  the  lumber  destroyed  was,  at 
least,  of  the  value  of  $56.  This  amount,  wh«i 
added  to  the  value  of  the  other  prt^rty 
herein  mentioned,  which  the  evidence  tfiows 
was  $445.25,  makes  the  sum  total  In  ^cess 
of  the  amount  of  the  verdict  Moreover, 
defendant  produced  evidence  of  the  most 
positive  character  showing  that  the  value 
of  the  shed  In  the  condition  It  was  when 
destroyed  was  $75.  And  the  Jury  evidently 
accepted  this  evldaice  of  the  value  of  the 
shed,  othrawlse  the  verdict  would,  In  all 
probability,  have  been  in  exceaa  of  9S00. 
Few  cases  of  this  kind  are  brought  to  thla 
court  In  which  evidence  of  valne  to  sni^rt 
the  verdict  Is  clearer  or  of  a  more  conclusive 
character  than  is  the  evidence  In  this  case. 

In  this  Jurisdiction  the  rule  of  law.  In  cases 
of  this  kind,  is  that  all  plaintiff  Is  required 
to  do  to  make  out  a  prima  fade  case  irf  neg- 
ligence Is  to  show  by  competent  proof  tliat  the 
damage  sought  to  be  recovered  was  caused 
by  a  fire  started  by  a  locomotive.  When  evi- 
dence Is  introduced  having  sufficient  proba- 
tive force  to  sn^ort  a  finding  by  the  Jury 
that  the  fire  was  so  started,  the  burden  is 
then  on  the  company  operating  the  loomnotive 
to  show  that  it  was  provided  with  qtarfc  ar- 
resters or  other  vroper  appliances  for  pre- 
venting the  emission  of  iparks  and  coals  tti 
fire,  and  that  It  was  operated  in  an  ordinarily 
careful  way.  Preece  v.  B.  G.  W.  By.  Co..  24 
Utah,  408.  68  Pac.  418;  Olmstead  v.  O.  S.  L. 
By.  Ga,  27  Utah,  610,  76  Pac.  Bff7. 

In  the  case  at  bar  plaintiff  testified  that 
along  abont  the  date  of  the  Ibre,  as  he  was 
standing  in  the  doorway  of  his  house  at  night, 
one  of  defendant's  locomotives,  as  it  passed 
by  his  premises,  emitted  sparks  tliat  arose  In 
the  air  and  poned  over  his  house  to  a  point 
on  hla  premises  b^oid  .where  the  fixe  in 
questlcm  was  started,  and  then  dropped  to 
the  ground  before  the  Oxfi  in  tbem  was  ex- 
tinguished; that  at  another  time  he  was  In 
his  yard  near  the  shed  or  stable  when  a  loco- 
mottVB  passed,  emitting  sparks  that  passed 
over  his  haj^tacks  and  descended  to  tlie 
gromid  befbre  they  were  extinguished ;  tiiat 
on  onottm  occajdon  from  6  to  16  minutes 
after  a  locomotive  passed  bis  premises  he 
saw  a  "fire  spring  In  a  nearby  pasture 
at  a  p<^  20  rods  from  the  railroad  trades. 

W.  Wamkk.  a  witness  for  plaintiff,  testl- 
fled  that  at  the  time  of  the  fire  he  was  resid- 
ing, and  for  4  years  prior  thereto  bod  re- 
sided, at  PlMsant  Orove,  Utah,  near  d^nd- 
onfs  railroad  track,  and  "abont  ome-balt 
bkx^  from  plaintiff's  premLses";  ttaat  on 
different  occasions  during  these  4  years  he 
had  seen  defendant's  locomotives,  as  Ibey 
passed  his  residence,  emit  qnrks  that  were 
carried  about  100  yards  from  the  railroad 
tradE  before  they  were  extbiguhdied.  He  tar- 
ther  testified  that  he  was  at  home  on  the  day 
the  fire  is  question  occurred;  that  aome- 
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where  around  "11  o*<dock  in  the  forenoon"  he 
saw  a  tralo  pass,  and  in  about  20  minntes 
thereafter  his  attrition  was  called  to  the 
Clre  by  a  neighbor;  that  .when  he  first  saw 
the  flee  it  was  on  top  of  the  haystat^.  "It 
was  burning  from  the  top." 

Mary  Oleason,  a  sister  of  plaintiff,  and,  by 
occnpation,  a  sdKtol-teacher,  testified  that  at 
the  time  the  fire  occurred  she  was  living  at 
plaintiff's  home  In  Pleasant  Grove,  Utah; 
"that  along  about  the  time' of  the  fire"  she 
bad,  on  several  occasions,  observed  defend- 
ant's locomotives,  as  they  passed  plalntifTs 
premises,  emit  "cinders  and  sparks"  which 
were  carried  by  the  wind  to  a  point  on  the 
premises  beyond  the  place  where  the  fire  was 
started.  The  witness  further  testified  that 
she  was  at  home  during  the  forenoon  of  Sep- 
tember 12,  1912,  the  day  of  the  fire;  that  "a 
little  after  11"  a  freight  train  passed  the 
premises  along  defendant's  railroad  tr&tk ; 
that  "the  engine  was  puffing  hard ;"  that 
about  15  minutes  after  the  train  passed  a 
man  going  by  In  an  automobile  told  her  that 
the  bam  was  on  fire;  that  when  she  "went 
out  the  fire  ,wu  Juat  on  one  end  at  the  stadc 
on  top." 

Two  other  witnesses  for  plaintiff  testified 
that  they  were  residing  In  the  Inunediate  vl- 
dDlty  of  plaintUTs  premises  at  the  time  the 
fire  occurred ;  that  they  saw  a  freight  train 
pass  along  defendant's  railroad  track  about 
11  o'clock  in  the  forenoon  of  September  12, 
1913,  and  that,  In  about  15  or  20  minutes 
after  the  train  passed  plaintiff's  premises 
they  saw  the  fire,  which  was  burning  on  top 
of  the  stack,  and  that  in  their  judgmmt  it 
had  been  burning  about  15  minutes.  Another 
witness  for  plaintiff  testllled  to  substantially 
the  same  facts  as  testified  to  by  tbe  witnesses 
mentioned  respecting  the  hoar  when  tbe 
freight  train  passed  plaintiff's  premises  and 
the  time  oX  the  discovery  of  the  fire  after 
the  train  had  gone  by. 

The  evidence  thos  Introduced  by  plaintiff, 
respecting  the  distance  that  sparks  and  live 
cinders  are  sometimes  carried  by  the  wind 
after  they  leave  a  locomotive  before  the  fire 
and  heat  In  them  is  extinguished,  the  time 
the  fire  was  discovered  with  reference  to  tbe 
time  the  train  passed  the  premises,  and  the 
place,  the  top  of  the  haystack,  where  the  fire 
was  started,  was  unquestionably  sufficient  to 
support  a  finding  by  tbe  Jury  that  sparks 
and  heated  cinders  from  the  freight  train 
started  the  flre.  To  meet  plalntlCTs  testimony 
tending  to  show  that  the  flre  was  caused  by 
sparks  and  cinders  from  the  engine,  which 
established  a  prima  fade  case  of  negligence, 
defendant  Introduced  evidence  tending  to 
show  that  the  cmly  freight  train  that  passed 
by  plaintiff's  premises  between  8  o'clock  a.  m. 
and  12  o'clock  noon  on  September  12,  1918, 
was  a  train  drawn  by  engine  No.  2683 ;  that 
this  train  passed  plalntUTs  premises  at  9:16 
a.  m.  on  that  day.  Evidence  was  also  In- 
troduced tending  to  show  that  engine  No.  263S 
was  equipped  with  iffoper,  modem,  practlaa, 


up-to-date  appliances  for  controlling  and  ar- 
resting sparks  and  cinders  and  that  these  ap-. 
pUances  and  equipment  were,  on  that  date, 
In  good  Gcmditlou,  and  that  the  engine  was 
managed  and  operated  with  due  care. 

The  evidence  respecting  the  condition  of 
engine  2633,  and  the  appliances  with  whidi 
it  was  equtiH»ed  for  arresting  sparks  and 
cinders,  and  the  way  It  was  operated  on  the 
day  of  the  fire.  Is  not.  In  any  respect,  denied 
or  disputed.  In  view  that  this  evidence  is 
undisputed,  and  that  tiie  property  destroyed 
by  the  fire  was  situated  not  less  than  350 
feet  from  the  irailroad  track,  counsel  for  de- 
fendant  cmitends  with  much  earnestness  that 
defendant's  request  for  a  directed  verdict 
should  have  been  granted.  There  would  be 
much  force  to  this  contention  were  it  not  for 
the  fact  that  there  appears  to  be  Irreconcila- 
ble conflict  in  the  evidence  regarding  the 
number  of  freight  trains  that  passed  plain- 
tiffs premises  on  the  forenoon  of  the  day  of 
the  flre.  The  evidence  on  behalf  of  defendant 
I9  of  the  most  certain  and  positive  character 
that  engine  No.  2633  passed  plalntifTs  prem- 
ises on  the  day  of  ttie  fire  at  9 :15  a.  m.  Five 
witnesses  for  plaintiff,  however,  testified 
posltlvdy  that  a  freight  train  passed  the 
premises  alwut  11  o'clock  that  morning,  and 
that  the  fire  was  discovered  within  15  or  20 
minutes  after  the  train  had  gone  by.  The 
question  of  whether  a  freight  train  passed 
plaintiff's  premises  on  tbe  morning  of  the 
flre,  after  engine  No.  2633  had  gone  by,  was 
for  the  jury  and  not  for  the  court  to  deter- 
mine. There  Is  evidence  tending  to  show 
that  two  passenger  trains  passed  plaintlfTs 
premises  about  9  o'clock  on  the  morning  of 
the  fire.  On  that  point  Mary  Gleason,  a  wit- 
ness for  plaintiff,  testified  on  cross-examina- 
tion as  follows : 

"Q.  And  had  you  seen  any  other  trains  that 
morning?  A.  Tes,  sir;  I  tbiak  so.  There  were 
passenger  trains.  Q.  (Solng  In  what  direction? 
A.  I  think  there  were  two,  one  going  towards 
Salt  Lttkfl^  and  one  g(^ng  the  ouer  way.  Q. 
And  about  what  time  did  they  pass  the  house? 
A.  ScMnewhere  about  9  o'clodi.^ 

Tbe  question  of  whether  sparks  and  heated 
or  live  cinders  from  a  locomotive  will  or  will 
not  start  fires  from  350  to  450  feet  away 
from  the  point  where  they  leave  the  smoke- 
stack of  the  engine  .was  also  a  question  of 
fact  for  the  jury,  and  not  one  of  law  for  the 
court.  On  first  Impression  It  might  seem,  as 
counsel  contend,  to  be  a  physical  Impossibili- 
ty for  sparks  and  cinders,  after  being  carried 
through  the  air  that  distance,  to  drop  on  a 
8ta(^  of  hay  and  ignite  it  Evidence,  how- 
ever, of  the  most  positive  character  was  of- 
fered by  plaintiff  tending  to  show  that  flres 
may,  nnder  those  conditions,  be  started.  To 
rebut  this  evidence  defradant  offered  evidence 
of  a  negative  character  only,  that  Is,  its  wit- 
nesses who  testified  on  this  point  stated  that 
tbey  had  never  seen  or  known  sparks  and 
cinders  from  locomotives  to  start  fires  a  dis- 
tance of  more  than  125  tmt  from  the  rail- 
road track. 
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The  cinders  that  were  pldted  up  soon  after 
the  fire  In  the  vldnlty  of  plalDtlfTs  premisea 
and  along  the  railroad  track,  I  think,  were 
properly  admitted  In  evidence.  The  evidence 
shows  that  some  of  the  largest  of  these  cin- 
ders were  picked  up  300  feet  from  the  rail- 
road track.  And  plaintiff  testified  that  on 
dlfTerent  occasions  wbm  standli^  In  his  yard 
while  locomotives  were  passing  bU  premises, 
riudors,  equal  In  size  to  the  largest  of  those 
in  evidence,  escaped  from  the  ei^ines  and 
dropped  on  bis  premises;  that  he  has  seen 
cinders  the  size  ot  bis  finger  "thro.wn,"  when 
they  left  the  smokestack,  "876  feet  from  the 
track."  While  the  record  shows  that  It 
would  be  a  physical  imiiossibillty  for  cinders 
the  size  of  some  of  those  In  evidence  to  escape 
from  a  smok^tac^  of  a  locomotive  equipped 
with  a  spark  arrester  of  the  same  kind  and 
grade  wbldi  the  undisputed  evidence  shows 
engine  No.  2633  was  equipped  with  on  the  day 
<tf  the  fire  In  question,  they,  nevertheless, 
tended  to  show  that  other  engines  passed 
OTer  and  along  this  railroad  track,  equipped 
with  Bparb  arresters  having  a  mesh  of  a  size 
Boffldent  to  permit  these  cinders  to  escape. 
It  Is  not  dalmed  that  the  evidence  respecting 
these  dnders  Is  Inaoffldent  to  justify  an  in- 
fwenoe  or  eomAvAim  that  they  escaped  from 
engines  that  were  operated  on  defendant's 
rallroftd  tn<9c.  A  jury  might  well  find  that 
the  operating  of  as  eng^lne  equipped  with  a 
t^oA.  arrestor  throtulii  which  cinders  of  the 
sliEe  ot  some  of  those  admitted  In  evidence 
could  escape  is  ne^gence. 

Ab  I  have  pointed  out,  there  Is  a  sharp  con- 
|Uet  In  the  evidence  as  to  whether  one  or  two 
frel^rt  trains  passed  plalntiflTs  premises  on 
ttie  inoT^ne  of  t3ie  fire.  If  the  Jury  accepted 
as  troe  the  evidence  for  plaintiff  on  this 
pctati  which  they  had  a  right  to  do,  it  neces- 
Barily  fUQoVi  that  they  must  have  found 
^at  ^  fin  vras  not  started  by  engine  No. 
StBt,  but  fnu  rtarted  by  some  other  raglne 
pua^ag  ow  defmdant's  railroad  track, 
wUtdi  flflfgnJimt  baa  flailed  to  show  was 
eQQ^ped  irltb  proper  and  safe  appliances  for 
anraatlikg  warks  ftiia  eteders. 


McGtrntB  T.  STATE  BANK  OF  TRDMON- 

TON  et  al.    (Nos.  2934,  2991.) 

(Supreme  Court  of  Utah.   March  29,  1917.) 

1,  Tntbbplkadeb  «s=>3S— JunoMTOT. 

Where  a  lititcant  tenden  the  money  claimed 
by  two  other  parties  into  court,  no  judgment  in 
his  favor  for  the  money  can  legally  be  entered. 

[£d.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  §g  68-71,  74.] 

2.  Appeai,  and  Ebboe  «=>721(1)  —  AasiON- 

UE^TS  OF  ErROB-^OINT  ASSIGNMENTS. 

Where  Kveral  appellants  jointly  assign  er- 
rors, an  assignment  bad  as  to  one  of  them  mast 
be  held  bad  as  to  all. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  298S-298S.] 


3.  Afpbat.  ano  Sbbob  4»9O70)  —  Rbtikw  — 
Fen  biNOs— PBKaiTMPnoif  s. 

Where  an  appeal  is  based  on  the  Judgment 
roll  without  a  bill  of  exceptions,  the  presomp- 
tion  is  that  the  findings  were  jusnfied  by  the  eri- 
dence. 

[Ed.  Note.— For  other  cases,  see  Ai^cal  and 

Error,  Cent.  Dig.  |  3678.] 

4.  Exceptions,  Bux  or  ^»41(1)  —  TmK  of 
Skbvice— Statute. 

A  judgment  was  entered  on  April  3d,  sod 
modified  on  May  J-5th,  and  an  appeal  from  tfa« 
Judgment  as  modified  taken.  Notice  of  entry  of 
^dgment  was  givea  on  April  3d,  and  on  April 
22d  an  eztensicm  of  time  for  serving  a  bill  of 
exc^ticBis  waa  granted.  Service  was  acknowl- 
edged on  the  7tb  of  June.  Cwnp.  Laws  190T, 
I  3286,  ^ves  30  days  to  an  appellant  to  prepare 
and  serve  a  proposed  bill  of  exceptions  and  ad- 
ditional time  of  45  days  may  be  given  within 
which  to  prepare  such  bill.  HeU,  that  the  bill 
was  served,  settled,  and  allowed  within  the  time 
allowed  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Bxceptionit. 
BiU  of.  Cent.  Dig.  1  65.] 

5.  ^ANRS  AND  Banking  <S=>154(S)— Deposit 
— Special  Deposits— Evidence. 

Where  a  deposit  slip  discloses  nothing  indi- 
cating that  the  monoy  deposited  Is  upon  any  con- 
dition whatever,  it  constitutes  strong  evidence 
that  the  money  was  not  deposited  tor  a  fecial 
purpose,  or  as  a  special  deposit. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S§  S26-529.] 

6.  Banks  and  Banking  ^=>154(6) — Princi- 
pal AND  Agent  $=}119(1) — Special  Depos- 
its—Actions. 

Where  certain  money  is  deposited  in  a  bank 
by  tbe  agent  of  the  owner  in  tbe  name  of  tfar 
agent,  and  there  is  nothing  to  indicate  that  it 
is  a  special  deposit,  one  who  claims  that  the  de- 
posit was  made  on  condition  that  it  should  re- 
main intact  until  such  time  as  the  claimant  and 
the  owner  of  the  money  should  adjust  certain 
unlitigated  claims  which  claimant  preferred 
against  the  owner,  and  payment  should  be  made 
in  accordance  with  soch  settlement,  must  prove 
in  order  to  recover  such  money  that  the  deposit 
was  in  fact  made  for  the  purpose  claimed  by 
him.  and  that  the  agent  had  authority  to  make 
or  enter  into  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  ||  618-621;  Principal  and 
Agent,  Cent  Dig.  H        883.  398,  389,  401.] 

Appeal  from  District  Court,  Box  Elder 
County ;  J.  D.  Gall,  Judge. 

Action  by  A.  D.  McGnire  against  the  State 
Bank  of  Tremonton  and  S.  N.  Cole.  From  a 
Judgment  directing  the  deposdt  of  money  In 
question  pending  admlnl8trati<m,  all  parties 
appeal.  Reversed  and  remanded,  with  di- 
rections. 

W.  J.  Lowe,  of  Brlgham  City,  and  Al  D. 
McGulre,  of  Tremonton,  for  assignee.  A.  6. 
Horn,  of  Ogdra,  for  defendants. 

FRICK,  O.  J.  The  plaintiff  In  tils  com- 
plaint In  substance  alleged  that  on  the  26tb 
day  of  December,  1913,  one  J.  A.  Brown  was 
the  owner  of  a  certain  sum  of  money,  to  wit. 
4'-:ttiO,  which  was  placed  on  deposit  with  the 
defendant  bank  in  the  name  of  one  J.  N:  Por- 
ter for  the  use  and  benefit  of  said  Brown ; 
that  therenfter,  on  the  14th  day  of  August, 
1914,  said  Porter,  in  writing,  duly  assigned  to 
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the  plaintiff  all  of  tals  right,  etc,  to  said  $380 1 
deposited  as  aforesaid,  and  that  said  J.  A. 
Brown,  on  the  17th  day  of  the  same  month, 
also  in  writing,  duly  assigned  all  of  his  right, 
etc.,  to  said  money  to  the  plaintiff;  that 
plaintiff  duly  notified  said  bank  of  said  as- 
signments and  demanded  i>aymeDt  of  aald 
mon^ ;  and  that  said  bank  refused  to  pay 
the  same.  Plaintiff  aim  alleges  on  informa* 
tion  and  belief  that  the  defendant  Cule  makes 
some  claim  to  said  money,  but  that  such 
claim  Is  without  right.  PlalntllC  prays  Judg- 
ment for  the  amount  aforesaid,  with  Inter- 
est. 

The  bank  filed  an  answer  lo  which,  while 
not  claiming  any  right  to  the  money,  yet  it 
set  forth  that  the  money  was  deposited  In 
the  bank,  and  that  It  had  a  right  to  retain 
the  same  for  a  certain  stated  purpose,  and 
that  the  defendant  Cole  claimed  some  right 
to  or  Interest  in  said  money  on  account  of 
certain  unsettled  or  UDliguldated  claims 
which  arose  out  of  some  traosactlons  there- 
tofore  had  between  said  Cole  and  said 
Brown,  plaintiff's  assignee.  The  bank  pray- 
ed that  said  Cole  be  substituted  as  the  real 
defendant  In  the  action,  and  that  it  be  dla- 
cbaiged  on  depositing  said  money  in  court. 

The  defendant  Cole  Qled  an  answer,  and, 
excepting  the  disclaimer  of  Interest  and  the 
tender  of  the  money  In  court,  be  practically 
adopted  the  averments  contained  In  the 
bank's  answer,  and  alleged  that  the  money 
was  left  on  de|>oslt  In  tb^;  t>auk  to  await  a 
settlement  between  him  and  said  Brown,  the 
owner  thereof. 

A  trial  to  the  court  resulted  in  findings  in 
which  the  court  In  substance  found  that  the 
money  In  question  was  deposited  in  the  bank 
to  await  the  settlement  of  some  nnliquldated 
accounts  which  said  Cole  claimed  existed  be- 
tween bim  and  said  Brown;  aud  the  court 
further  found  that  "the  defendant  S.  N.  Cole 
has  not  established  his  claim  to  the  said  $380 
ur  any  part  thereof."  Vpoa  the  findings  of 
fact  the  court  made  Its  conclusion  of  law 
in  wbtch  It  found: 

"Tbat  neither  plaintiff  or  defendants  in  this 
action  are  at  the  present  time  entitled  to  the 
aald  Bum  of  $380,  and  that  the  said  aum  aball 
be  deposited  by  the  clerk  of  this  court,  in  whose 
taanda  said  money  ia  now  held,  in  Home  disin- 
terested bank  in  Box  Elder  county,  Utah,  eaid 
sum  to  be  deposited  on  interest,  and  to  be  held 
until  an  adnunistrator  may  be  appointed  for  the 
ostate  of  said  J.  A.  Brown,  notice  to  creditots 
published,  and  the  claim  of  the  said  S.  N.  Cole 
to  such  money  be  adjudicated,  or  until  such  time 
as  the  said  S.  N.  Cole  may  otherwise  establish 
his  claim,  or  by  the  law  be  estopped  from  as- 
serting the  same." 

Judgment  was  entered  In  conformity  with 
the  foregoing  conclusion,  from  whl*^  both 
the  plaintiff  and  the  two  defendants  appeal. 

The  defendants'  appeal  was  taken  first,  and 
It  Is  predicated  upon  the  jndgmeot  roll  alone, 
and  we  will  dispose  of  that  first.  The  only 
assignments,  although  stated  in  different 
ways,  are  that  the  court  erred  in  adjudging 
"that  none  of  the  parties  to  the  action  are 


I  entitled  to  the  money  sued  for,"  that  said 
bank  had  disclaimed  all  interest  In  said  mon- 
ey and  had  tendered  the  same  in  court,  aud 
In  requiring  said  money  to  be  deposited  as 
provided  In  the  conclusion  of  law  which  we 
have  copied  in  full. 

[1J  It  may  be  tbat  the  court  erred  In  mak- 
ing its  fiudiiigs  and  In  entering  judgment  in 
conformity  with  the  conclusion  of  law  afore- 
said, yet  there  is  absolutely  notbiug  con- 
tained in  the  record  pierji'u ;  vi\  by  defend- 
ants' appeal  from  which  we  can  determine 
that  they  are,  or  that  either  of  them  is,  en- 
titled to  judgment.  In  view  thiit  the  bank 
tendered  the  money  in  court,  no  Judgment 
for  the  money  could  legally  have  been  enter- 
ed in  its  favor.  Tliat  therefore  disposes  of 
the  bank's  appeal. 

[2]  The  bank  and  the  defendant  Cole, 
however,  prosecute  this  as  a  joint  appeal, 
and  also  file  a  Joint  assignment  of  errors. 
It  is  well  settled  that,  where  several  appel- 
lants jointly  assign  errors,  unless  the  assisn- 
ments  are  good  as  to  all  who  join  therein, 
they  must  be  disregardeil  as  to  all.  In  dis- 
cussing the  rule  applicable  to  .ioiiit  assign- 
ments of  error  in  3  C.  J.  p.  g  1501,  it 
is  said: 

"The  rule  being  that  upon  a  joint  assignment 
of  errors  one  of  several  nppcllants  or  plfiintiffa 
in  error  cannot  avail  himsflf  of  errors  which  are 
not  conimoD  to  all.  but  which  all'cct  or  injure  him 
alone,  that  parties  cannot  jointly  assisn  error 
or  take  advantayo,  on  a  joint  a!ssi;;umont.  of 
errors  which  affect  them  sevpr.illy.  nntl  not  joint- 
ly, and  that  a  joint  assiitnraent  of  error  must  be 
good  as  to  all  who  join  therein,  or  it  will  not  be 
available  to  any  of  them,  and  if  it  ia  not  Rood 
aa  to  one,  it  will  be  overruled  or  disregarded  as 
to  all." 

In  discussing  the  question  of  joint  nssigu- 
ment  of  errors  Mr.  Elliott,  in  his  work  on 
Appellate  Procedure  (section  31S),  says: 

"Where  several  partios  unite  in  one  assign- 
ment of  errors,  they  will  encounter  tlefeat  unless 
the  assignment  is  gixid  aa  to  all.  If  the  errors 
altect  the  parties  severally  and  not  jointly,  the 
proper  practice  is  for  each  party  to  assign  er- 
rors, for  the  rule  is  well  settle<l  that  a  joint  as- 
signment will  not  permit  one  of  sf^veral  parties 
to  avail  himself  of  errors  all''ged  on  rulings 
which  affect  him  alone,  and  not  those  with  whom 
be  unites  in  the  assignment.  Tlie  rule  that  a 
joint  a.ssi^'Dmeut  of  errors  must  be  good  as  to 
all  who  unite  in  it  ia  in  harmony  with  the 
general  principle  of  pleading  which  requires  a 
damurrer,  an  answer,  or  a  motion  to  be  good  as 
to  all  who  join  in  it." 

While  there  are  some  exceptions  to  the 
rule  stated  above,  yet  none  of  the  exceptions 
apply  here. 

In  view,  therefore,  that  the  bank  and  Cole 
have  filed  a  joint  assignment  of  errors,  and 
in  furtlier  view  that  the  bank  In  no  event  is 
entitled  to  a  Ju'lguient  for  the  money,  it  can- 
not lef;ally  complain  of  the  judgnu^nt  that 
the  court  entered.  The  assignment  of  errors, 
therefore,  being  of  no  avail  to  the  bank,  it. 
for  the  reasons  before  stated,  likewise  cannot 
avail  Cole. 

[8]  If  It  should  be  assumed,  however,  that 
the  rule  respecting  jolat  assignments  of  er 


Digitized  by  Google 


496 


164  PACIFIC 


BEPORTDR 


(Utab 


ro,r8  does  not  apply  as  between  the  bank  and 
Its  coappellant,  Cole,  yet  the  latter  Is  In  no 
position  to  complain  of  the  judgment.  As 
we  have  seen,  the  court  found  that  "Cole  has 
not  established  his  claim  to  said  $380  or  any 
part  thereof."  The  appeal  la  based  on  the 
Judgment  roll  without  a  MU  of  exceptions. 
The  presumption  Is  that  the  evidence  Justi- 
fied said  finding,  and  heooe  Cole  has  no  le- 
gal cause  for  assailing  the  judgment 

This  disposes  of  the  defendants'  appeal. 

[4]  Proceeding  now  to  a  consideration  of 
plalntlfTs  appeal.  The  defendants  have  filed 
a  motion  to  strike  plaintiff's  bill  of  excep- 
tions for  the  reason  that  it  was  not  served, 
settled,  and  allowed  within  the  time  allowed 
by  our  statute.  Defendants'  appeal  was  from 
a  Judgment  entered  on  April  3.  1916.  That 
Judgment  waa  thereafter,  on  May  15,  1916, 
duly  modified  In  some  particulars,  and  plain- 
tUTs  appeal  Is  from  that  Judgment.  If  it  be 
assumed,  however,  that  tor  the  purpose  of 
plaintiff's  appeal  the  time  within  which  he 
was  leqnired  to  s^e  his  pressed  bill  of 
exertions  commenced  to  run  on  April  8d. 
rather  than  on  May  IStli,  when  the  Judgment 
was  modified,  be  nevertheless  served  bis  pro- 
posed Mil  of  exceptions  within  the  time  re- 
quired by  our  statute.  If  it  be  again  assum- 
ed that  the  plaintiff,  on  the  Sd  day  of  April, 
received  notice  of  the  entry  of  the  Judgment, 
then,  according  to  our  statute  (Comp.  Laws 
1907,  i  3286),  he  bad  30  days  thereafter  with- 
in yhddi  to  prepare  and  s»ve  bis  proposed 
bill  of  exceptions.  He  would  thus  have  had 
until  May  3,  1916,  to  prepare  and  serve  his 
proposed  bill.  On  the  22d  day  of  April.  1916, 
however,  be  obtained  an  extension,  as  be  was 
permitted  to  do  under  our  statute,  of  45  days' 
"additional  time"  within  which  to  prepare 
and  serve  his  proposed  bill  of  exceptions. 
Forty-five  days  from  May  3  would  expire  on 
June  17, 1916.  Service  of  plaintiff's  proposed 
bill  was  acknowledged  by  defendants'  coun- 
sel on  the  7th  day  of  June,  or  10  days  before 
the  expiration  of  the  time  within  which 
plaintiff  was  required  to  serve  It  The  bill 
was  afterwards  settled,  allowed,  and  filed  as 
required  by  law,  and  hence  the  motion  to 
strike  must  be  overruled. 

Proceeding  now  to  the  merits  of  platntifTs 
appeal,  we  find  on  going  Into  the  record  that 
we  cannot  concur  in  the  conclusion  of  law 
and  Judgment  entered  by  t^e  district  court 
It  appears  from  the  record  that  In  1913  J.  A. 
Brown  aforesaid  sold  some  property  to  a 
Mr.  Chrlstensen ;  that  Mr.  Brown  directed 
Mr.  Chrlstensen  to  deposit  the  purchase 
price,  amounting  to  $1,600,  to  Brown's  credit 
In  tbe  defendant  bank ;  that  Cbrlstensen  did 
as  directed  by  Brown ;  that  at  that  time  Mr. 
Brown  was  quite  ill,  and  he  and  bis  wife 
soon  thereafter  went  to  Arizona  In  h<%>es  of 
improving  his  health;  that  on  leaving  Utah 
Mr.  Brown  left  some  of  his  business  affairs 
in  charge  of  the  I.  N.  Porter  hereinafter  re- 
ferred to;  that  said  Porter  attended  to  the 


matters  left  in  his  charge,  and  after  adjust 
Ing  those  matters  there  was  a  balance  re- 
maining in  the  bank  of  $380  (the  money  in 
question)  which  was  deposited  In  the  name 
of  Porter  as  Brown's  money.  Mr.  Brown 
returned  from  Arizona  In  the  summer  of  1914, 
but  his  health  had  not  only  not  Improved, 
but  had  in  fact  grown  worse,  and  he  was 
very  feeble.  In  August  1914,  Mr.  Brown,  In 
writing,  assigned  said  $380,  which  is  tbe 
money  In  question,  to  the  plaintiff,  and.  In 
view  that  It  was  deposited  In  the  name  of 
Porter,  the  latter,  also  in  writing,  assigned 
the  same  to  the  plaintiff.  These  assign- 
ments were  produced  In  evidence  and  are 
made  a  part  of  tiie  record.  Plaintiff  notified 
the  bank  of  the  assignments  and  demanded 
payment  of  the  money,  bat  tbe  bank  refused 
to  pay  the  same  tor  the  reason  that  Cole 
claimed  some  Interest  therein,  as  before  stat- 
ed. Some  time  after  making  tbe  assignment 
Mr.  Brown  died  and  tbe  plaintiff  thereafter 
brought  this  action  to  recover  the  money 
from  tbe  bank  and  made  Oole  a  party  de- 
fendant in  the  action.  Cole  daimed,  and  so 
testified  at  the  trial,  that  Porter,  as  Brown's 
agent  had  agreed  that  said  $380  should  be 
deposited  In  the  defendant  bank  and  should 
be  held  there  until  his  unsettled  unliquidat- 
ed claims  against  Brown  could  be  adjusted, 
and  that  the  money  was  d^Kisited  In  Por- 
ter's name  for  the  purpose  aforesaid.  Por- 
ter denied  Cole's  statement  in  that  regard, 
and  testified  that  he  had  never  agreed  to 
such  an  arrangement,  and  that  tbe  money 
was  not  deposited  upon  those  or  any  other 
conditions  affecting  Cole. 

While  it  is  true  that  both  Mr.  Cole  and  the 
cashier  of  the  bank  testified  that  Porter  had 
deposited  Brown's  money  as  a  special  de- 
posit yet,  for  the  reasons  hereinafter  stated, 
tbe  evidence  is  wholly  insuflleient  to  Justify 
a  finding  that  Porter  had  any  authority  to 
do  tbat  or  titiat  Cole  by  anything  that  P(Hrter 
said  had  acquired  any  qiecial  dalm  or  Uen 
on  Brown's  mon^. 

[i]  Tbe  deposit  alip  ynm  produced  in  evi- 
dence, and  noQitng  Is  disclosed  therefrom  in- 
dicating tbat  the  mon^  was  deposited  upon 
any  condition  whatever.  Tbat.  in  and  of 
itself,  consUtutea  stnng  erideooe  against 
the  contention  that  tbe  money  was  deposited 
for  a  spedal  pnipose  or  was  a  special  de- 
posit or  tbat  Oole,  or  any  one  else,  had  ac- 
quired a  lien  updn  or  a  special  dahn  to  the 
money.  Dearborn  v.  Washington  Svs.  Bank, 
13  Wash.  346,  42  Pac  1107. 

[6]  We  are  not  now  dealing  with  the  doc- 
trine ctf  special  or  spedflc  deposits  as  the 
game  applies  between  the  bank  and  Its  de- 
positors, or  between  tbe  latter  and  tbe  bank's 
general  creditors  in  case  of  tbe  bank's  in- 
solvency. What  we  are  now  dealing  with  la 
a  claim  by  an  entire  stranger  to  a  deposit  of 
certain  money  which  he  claims  was  de|>oslted 
by  tbe  agent  of  the  owner  of  tbe  mmey  up- 
on the  conditlcm  tbat  tbe  deposit  should  re- 
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main  Intact  until  Boefa  time  as  sncb  claimant 
and  the  owner  of  the  money  shonld  adjust 
some  unsettled  and  nnliqoldated  claims 
which  the  claimant  preferred  against  the 
owner  of  the  mone;,  and  that  If,  npon  snch 
settlement,  It  should  develop  that  the  owner 
of  the  money  was  Indebted  to  the  claimant 
in  the  amount  elalmed  by  blm,  or  In  any 
sum,  then  the  money  so  deposited,  or  as 
much  thereof  as  might  be  necessary,  should 
be  applied  In  payment  of  the  claim  afore- 
said. Cole  in  this  case  is  the  claimant,  and 
he  thus  claims  that  he  has  a  special  claim 
ugnlnst  or  lien  upon  a  certain  deposit,  and 
that  he  has  such  special  claim  or  lien  by  vir- 
tue of  a  contract  or  agreement  mtered  into 
between  him  and  the  agent  of  the  owner  of 
the  money.  It  is  elemeatary  that  before 
Cole  can  succeed  where,  as  here,  his  dafm  la 
based  npon  an  alleged  agreement  with  the 
agent  of  the  owner,  he  must  prove:  (1)  That 
the  deposit  was  in  fact  made  for  the  pur- 
pose claimed  by  him;  and  {2)  that  the  agent 
had  authority  to  make  or  to  enter  into  the 
agreement.  Now,  all  that  the  evidence  ^ows 
is  that  Mr.  Brown  had  given  Porter  a  pow- 
er of  attorney.  He  had  thus  ccmstltuted 
Porter  his  agent  for  some  puipose.  What 
was  contained  in  the  power  ot  attwnear, 
however,  no  one  seemed  to  knowl  It  was 
also 'made  to  appear  that  Porter  did  attend 
to  some  business  matters  for  Brown,  hut 
there  is  not  a  scintilla  of  evidence  in  the 
record  to  show  that  Brown  ever  authorlBed 
Porter  to  deposit  any  of  Brown's  money  np- 
on  the  condition  claimed,  or  that  Porter  was 
authorized  to  create  liens  upon  or  special 
claims  against  Brown's  money  or  pro[>erty. 
Cole  does  not  claim  that  Porter  had  the  au- 
thority to  settle  with  him  and  to  pay  his 
claim  when  adjusted.  Neither  did  the  court 
take  such  a  view.  Indeed,  the  court  enter- 
tained Just  the  opposite  view.  Xf,  therefore. 
Porter  had  no  authority  to  settle  with  Cole 
and  adjust  and  pay  his  claim.  If  Cole  had 
any,  how  can  it  be  successfully  contended 
tbat  merely  to  aK>oint  Porter  as  Brown's 
agent  for  certain  purposes  Porter  could 
pledge  Brown's  prc^rty  or  could  create  a 
special  lien  npon  it  for  a  past  transaction 
and  stale  claim?  If  it  be  assumed  that, 
In  attending  to  the  affairs  of  Brown,  It  had 
become  necessary  to  secure  a  certain  obli- 
gation, which  was  created  by  Porter  himself 
for  Brown's  benefit,  Porter  had  the  authori- 
ty to  do  tbat  as  an  incident  to  the  main 
transaction ;  yet  we  know  of  no  mlei  either 
in  equity  or  law,  which  authorlxea  an  agent 
to  pledge  the  principal's  money  or  property 
or  to  create  special  liens  against  the  same 
1^  contract  for  past  claims  unless  such  agent 
Is  specially  authorized  to  do  so.  The  evi- 
dence as  It  now  stands  is  therefore  wholly 
liisuffldent  to  Justify  a  finding  that  Brown 
conferred  authority  Upon  Porter  to  pledge 
the  former's  money  or  proper^  for  any 
purpose,  or  that  Porter  could  make  a  spe- 
cial deposit  of  Brown's  money  as  claimed 
164P.-S2 


by  Cole,  and  for  the  purpose  aforesaid. 

This  case,  therefor^  does  not  present  a  ques- 
tion of  the  w^ght  or  the  effect  of  the  evi- 
dence, but  the  case  Is  one  where  there  Is  an 
entire  absence  of  legal  evidence  to  establish 
an  essential  fact  Under  such  circumstances 
the  question  is  one  purely  of  law.  The  dis- 
trict court,  as  we  have  seen,  found  that  Cole 
bad  not  established  his  right  to  the  money 
or  to  any  part  thereof.  We  think  that  find- 
ing Is  w^  supported  by  the  evidence.  If  it 
is  so  supported,  therefore,  we  cannot  well 
conceive  how  the  court,  from  the  evidence 
In  the  rewrd,  arrived  at  the  conclusion 
that  Porter  had  the  authority  to  bind  Mr. 
Brown  or  his  assignee  by  entering  into  an 
agreement  with  Oole,  who  was  an  alleged 
creditor  of  Brown,  but  with  whom  Porter 
was  not  specially  authorized  to  transact  any 
bu^ess  for  Brown,  much  less  to  pledge 
Brown's  money  or  property  as  security  for 
Cole's  claim,  which  was  unsettled  and  un- 
liquidated. We  repeat,  if  Porter  had  no  au- 
thority to  settle  or  adjust  the  claim,  and  no 
one  contends  tbat  he  bad  snch  power,  then 
whence  came  his  power  or  authority  to  se- 
cure the  same  by  pledging  Brown's  money  or 
property?  The  district  court,  as  a  matter  of 
course,  arrived  at  the  conclusion  that  Cole 
had  at  least  the  right  to  establish  his  claim 
against  the  deceased  Brown  In  the  probate 
court,  which  Is  the  only  court  In  which 
claims  against  decedents  may  be  established 
and  allowed.  The  court  also  undertook  to 
hold  matters  in  status  quo -as  between  Cole 
and  Brown's  estate.  The  court  therefore 
recognized  the  fact  that  Brown's  assignee 
had  some  rights  in  the  premises,  and  there- 
fore required  Mr.  Cole  to  establish  his  claim 
in  the  probate  court.  The  court,  however, 
overlooked  the  fact  that  plaintiff  had  proved 
that  be  was  the  only  person  who  had  the 
absolute  legal  right  to  the  money  in  ques- 
tion by  virtue  of  Brown's  and  Porter's  as- 
signments. As  soon  as  those  assignments 
were  delivered  to  the  plaintiff  the  right  and 
title  to  the  money,  notwithstanding  Cole's 
claim,  passed  to  plaintiff,  and  it  thereafter 
no  longer  was  Brown's  money,  or,  on  his 
death,  a  part  of  his  estate.  The  court,  un- 
der the  circumstances,  was  powerless  to  bold 
the  money  In  court  until  Oole,  as  Brown's 
creditor,  should  establish  his  claim  against 
Brown's  estate.  If  Cole  has  a  claim  against 
Brown's  estate,  he  may,  as  a  matter  of 
course,  establish  it  in  the  probate  court,  and 
he  may  then  obtain  satisfaction  thereof  out 
of  any  property  belonging  to  the  estate, 
but  he  may  not  lay  claim  to  property  wlileh 
In  good  faith  passed  from  Brown  In  his  life- 
time to  another.  That  Is  Just  what  was  at- 
tempted In  this  case,  however. 

For  the  reasons  stated  the  Judgment  Is  re- 
versed, and  the  cause  Is  remanded  to  the  dis- 
trict court  of  Box  Elder  county,  with  di- 
rections to  grant  plaintiff  a  new  trial  and  to 
proceed  with  the  case  in  accordance  with 
the  views  herein  ei^tressed;  defendants  to 


Digitized  by  Google 


498 


164  FAGiriO  BGPORTER 

I 


(Utah 


pay  tbe  costs  on  Okelr  appeal,  and  also  to 
pay  tbe  coats  on  plalntifTs  appeal. 

McOABTY  and  GOBFMAN,  JJ.,  concnr. 


ONTARIO  SILVER  BflNING  CO.  v.  HIXON, 
Oounty  Treasurer.   (No.  2976.) 
(Supreme  Court  of  Utah.   March  28,  1917.) 
Taxation  «=»158— Mining  PaopEBrr— Dkain 

TUNNEU. 

A  tax  assessed  upon  certain  drain  tunnels 
used  to  drain  a  mine,  under  Const,  art  13.  |  4, 
authorizing  taxation  of  all  machinery  used  in 
mining  and  all  pr(q)erty  upon  or  appurtenant  to 
mines  and  minuig  dairos  which  have  a  value 
separate  and  Independent  of  all  audi  mines  or 
minine  claims,  was  unauthorized  where  it  ap- 

S eared  that  the  tunnels  had  no  separate  and  in- 
ependent  value,  though  used  by  aajmning  mines 
for  a  consideration,  but  that  their  value  was  in- 

Xrably  connected  with  the  tqwratira  of  the 
i. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  278.] 

Appeia  from  Third  District  Coart,  Snmmlt 
Coanty ;  C.  W.  Horse,  Judge. 

Injunctlra  the  Ontario  Silver  Mining 
Company,  a  coTp<n«tloni  against  J.  M.  Hlxon, 
County  Treasurer,  etc '  From  jadgmoit  for 
plaintiff,  defendant  appeals.  Affirmed. 

P.  H.  Neeley,  of  Coalville,  Dan  Shields, 
Atty.  Gen.,  and  J.  H.  Wolfe  and  O.  a  Dalby, 
Asst  Attys.  Gen.,  for  appellant.  Van  Cott, 
Allison  &  Riter.  at  Salt  Lake  City,  for  re- 
spondent 

PRICE,  C.  J.  The  plaintiff  commenced 
this  action  in  the  district  court  of  Summit 
county  to  enjoin  the  defendant,  as  treasurer 
of  said  county,  from  eiiforclDg  the  collection 
of  a  certain  tax  assessed  and  levied  upon 
certain  drain  tunnels  which  were  constructed 
and  are  used  to  drain  plaintiff's  metal  mine 
and  from  selling  said  tunnels,  etc. 

The  parties  appeared  in  court  and  agreed 
upon  the  facts,  which,  so  far  as  material,  in 
substance,  are  as  follows:  That  the  plaintiff 
Is  the  owner  and  for  many  years  tiae  operat- 
ed what  is  commonly  known  as  the  Ontario 
mine,  in  Summit  county,  Utah;  that  as  the 
mining  operations  in  said  mine  were  extend- 
ed downward  into  the  earth  a  large  and  con- 
stantly increasing  flow  of  water  was  devel- 
oped In  said  mine;  that  to  drain  said  water 
from  said  mine  and  to  make  It  possible  to 
iiuca'ssfully  develop  and  mine  the  minerals 
therein  a  drain  tunnel  known  as  drain  tun- 
nel No.  I  was  commenced  in  July,  1S81,  and 
was  completed  in  July,  1SS3 ;  that  by  means 
of  said  tunnel  tbe  water  was  drained  from 
said  mine  at  the  600-foot  level ;  that  there- 
after work  was  continued  on  said  tunnel  and 
it  was  extended  from  time  to  time  so  that  by 
the  aid  of  large  pumps  the  water  was  ulti- 
mately drained  from  said  mine  through  said 
tunnel  down  to  the  1,300-foot  level ;  that, 
notwithstanding  the  construction  of  said  tun- 


n^  and  the  Installation  of  a  large  Oomlsh 
pump  at  a  cost  of  about  $500,000,  it  was  nec- 
essary to  construct  another  tunnel  known  as 
drain  tunnel  No.  2,  which  was  completed  in 
October,  1894,  and  which  drained  the  mine 
down  to  the  1,500-foot  level ;  that  said  tun- 
nels, in  addition  to  draining  plalntUTs  mine, 
also  directly  and  Indirectly  drained  the  metal 
mines  of  ttie  mining  companies  hereinafter 
mentioned  which  operated  mines  in  the  vidD- 
ity  of  plalntifTs  mine;  that  the  coat  ot  con- 
structing said  tunnels  within  the  exterior 
boundaries  of  plaintiff's  mining  properties 
amounted  to  the  sum  of  $940,18L15;  that  in 
1894  the  plaintiff  entered  into  an  agreement 
with  the  Daly-West  Mining  Company  where- 
by said  last-named  company  was  ^ren  tbe 
privilege  of  using  said  drain  tunnel  No.  1  tor 
the  purpose  of  transporting  to  the  surface 
tbe  ores  In  its  mine  by  paying  a  royalty  to 
tbe  plaintiff  of  15  cents  per  ton,  and  plaintiff 
also  granted  said  Daly- West  Mining  CfMnpany 
the  right  to  drain .  its  mine  through  drain 
tunnel  No.  2,  and  to  transport  its  ores 
through  the  same;  that  for  the  latter  use 
said  Daly-West  Mining  Company  paid  plain- 
tiff the  sum  of  $750  per  month,  together  with 
10  cents  a  ton  for  concentrating  ores  and  15 
cents  a  ton  for  all  other  ores;  that  similar 
agreements  were  entered  into  with  the  Daly- 
Judge  Mining  Company  and  the  Thompeoo- 
Quincy  Mining  Company,  whose  mines  were 
also  being  drained  by  means  of  said  drain 
tmmel  No.  2 ;  that  the  three  foregoing  agree- 
ments were  all  made  for  the  purpose  of  fa- 
cilitating the  mining  <^ieratlon8  of  tbe  Daly- 
West,  the  Daly-Judge,  and  the  Ttaompson- 
Qnincy  Companies,  botli  by  famishing  suit- 
able easements  for  the  working  of  the  mines 
and  transportation  of  ores  and  sui^Iies,  but 
more  Important  for  the  drainage  of  the  said 
property  without  Which  tbe  cost  of  mining 
(and  perhai>s  the  practicability)  would  In- 
crease almost  to  the  point  of  prohibiting  min- 
ing operations  therein;  that  the  sold  tunnel 
No.  2  has  at  all  times  since  Its  construction 
been  used  exclusively  for  Qie  drainage  of 
said  several  mines,  and  no  ore,  waste,  sup- 
plies, or  other  material  has  ever  been  trans- 
ported through  It;  that  tbe  land  at  and 
surrounding  the  portals  of  said  tunnels  and 
through  which  they  are  constructed  through- 
out their  entire  length  ctmslsts  of  mining 
claims  and  grounds  for  which  the  United 
States  has  Issued  patents  as  sasb,  and  tbe 
whole  of  said  land  so  patented  Is,  and  has 
been  during  the  existence  of  said  tunnel,  and 
now  Is  owned  and  in  tbe  possession  of  tfie 
said  mining  companies;   that  said  tunnels 
are  used  only  for  mining  purposes  as  before 
stated,  and  are  not,  and  have  not  been,  us^d 
for  any  other  than  mlnlug  purposes;  that 
said  tunnels  were  assessed  at  the  valuation 
of  $63,833,  that  for  the  year  1913  plaintiff 
rec^ved  for  the  use  of  said  tunnels  from 
said  mining  companies  tot  the  uses  aforesaid 
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the  Bum  of  $14,758.^,  and  for  the  year  1914 
the  sum  of  $21,328.51 ;  that  the  tax  levied 
on  said  tunnels,  and  which  Is  songht  to  be 
restrained  In  this  action,  amonnts  to  the  sum 
of  $2,163.93;  that  the  plalntlCT  has  refused 
to  pay  said  tax  upon  the  ground '  that  the 
same  is  illegal,  and  the  defendant  has  ad< 
vertlsed  said  tunnels  for  Bale,  and,  unless  re- 
strained, will  sell  the'  same  under  the  stat- 
ute authortzlDg  the  sale  of  property  for  de- 
linquent taxes. 

We  have  omitted  all  formal  parts  and  all 
other  surplus  matter  from  the  foregoing 
statement  of  facts.  Upon  substantially  the 
foregoing  facts,  and  upon  the  constitutional 
provision  hereinafter  stated,  the  court  found 
for  the  plaintiff  and  made  coacluslons  of  law 
declaring  said  tax  illegal  and  void,  and  en- 
tered Judgment  permanently  enjoining  the 
defendant  from  collecting  said  tax  and  from 
selling  said  drain  tunnels. 

The  defendant  appeals,  and  Insists  that 
the  district  court  erred  in  declaring  said  tax 
illegal  and  r<Ad  and  In  entering  Judgment  as 
stated. 

The  tax  in  question  was  assessed  and  lev- 
ied imnuant  to  artlde  13,  i  4,  of  oar  Gon- 
stltutloa,  which  reads  as  fallows: 

"All  mines  and  mining  claims,  both  place  and 
rock  in  place,  containing  or  bearing  gold,  silver, 
copper,  lead,  coal  or  other  valuable  mineral  de- 
posits, atter  purchase  thereof  from  the  Dnited 
States,  shall  be  taxed  at  the  price  paid  th? 
United  States  therefor,  unless  the  surface 
srotmd,  or  some  part  thereof,  of  such  mine  or 
claim,  ia  used  for  other  than  mining  purposes, 
and  has  a  separate  and  independent  valne  for 
such  other  purposes;  in  which  case  said  sur- 
face ground,  or  any  part  thereof,  so  used  for 
other  than  mining  purposes,  shell  be  taxed  at 
its  value  for  such  other  purposes,  as  provided 
by  law;  and  all  the  machinery  used  in  mining, 
and  all  property  <tnd  aurfaoe  tmprovemtntt  upon 
or  appurtenant  to  mine*  and  mining  claimt, 
tchich  have  a  value  separate  and  independent  of 
such  mines'  or  mining  claims,  and  the  net  an- 
nual proceeds  of  all  mines  and  mining  claims, 
shall  be  taxed"  by  the  state  board  oi  equaliza- 
tion.   (Italics  ours.) 

The  tax  must  therefore  be  aostained,  if 
sustained  at  all,  by  the  provisions  of  the  sec- 
tion we  have  Just  quoted. 

The  Attorney  General  and  his  assistants, 
who  appeared  for  defendant  In  Uils  fx>urt, 
contend  that  the  tax  in  question  Is  legal, 
and  that  it  Is  based  on  and  sustained  that 
portion  of  the  section  which  we  have  Italiciz- 
ed and  to  which  we  refer  without  r^atlcg 
It  here.  CoonBel  for  the  defendant  further 
insist  that  the  two  tunnels  in  question  are 
property,  that  they  are  appurtenant  to  ptain- 
tUFs  mine  and  that  they  "have  a  value  sep- 
arate and  independent"  from  Its  mine. 
While  no  case  precisely  In  point  has  been 
fwmd,  yet  both  sides  dte  and  aroarently 
rely  upon  the  case  of  Hale  t.  County  of  Jef- 
ferson, 39  Mont.  137,  101  Pac.  973.  In  which 
case  a  omstltutioDal  provision  identically 
like  ours  was  under  consideration.  In  that 
case  a  ditch  which  was  used  to  convey  water 
to  a  placer  mlue  and  by  means  of  which  the 
placw  mine  was  being  worked  was  assessed 


for  taxation,  and  the  owner  of  the  mine  and 
the  ditch  brought  an  actlcm  to  enjoin  the  im- 
position of  the  tax.  It  was  stipulated  In 
that  case  that  the  ditch  there  in  questloD, 
which  was  a  number  of  miles  In  length,  was 
used  for  the  sole  purpose  of  conveying  wa- 
ter to  the  placer  mine,  and  that  the  same 
bad  never  been  used  for  any  other  purpose, 
and  the  owner  had  never  derived  any  benefits 
or  revenue  therefrom,  except  such  benefits  as 
he  derived  from  the  use  of  the  water  in 
working  the  placer  mine.  It  was  conceded, 
however,  that  the  owner  of  the  ditch  could 
sell  the  water  for  beneficial  uses  for  other 
purposes,  and  that  for  said  purposes  the 
ditch  would  be  valuable.  The  Supreme  Court 
of  Montana  held  that  the  ditch  there  In  ques- 
tion did  not  constitute  property  having  a 
value  "Separate  and  indepeudent"  from  the 
placer  mine  within  the  purview  of  the  provi- 
sion which  we  have  Italicized  above.  Plain- 
tiff's counsel  contend  that  the  Montana  case 
is  not  distinguishable  In  principle  from  the 
case  at  bar.  Upon  the  other  haod,  counsel 
for  the  defendant  insist  that  the  case  at  bar 
is  distinguishable  from  the  Montana  case  tor 
the  reason,  as  we  have  seen,  that  the  plain- 
tiff has  derived  and  Is  deriving  some  revenue 
from  the  tunnels  in  question.  A  careful 
reading  of  the  aforesaid  constitutional  pro- 
vision will,  we  think,  disclose  that  the  mere 
fact  that  the  owner  of  the  mine  may  derive 
some  revenue  or  other  benefit  from  smne  par- 
ticular prc^rty  is  not  conclusive  upon  the 
question  as  to  whether  It  Is  assessable  for 
taxation  as  separate  and  independent  prop- 
erty. No  mining  property,  regardless  of 
where  it  Is  situated,  Is  assessable  unless  It 
has  "a  valne  separate  and  Independent" 
from  the  mine.  Now,  whether  any  property 
or  any  improvement  has  a  separate  and  In- 
dependent value  from  the  mine  must  depend, 
scmiewhat  at  least,  upon  the  use  to  which 
such  property  or  Improvement  Is  devoted  by 
the  mine  owner.  This  Is  clearly  Illustrated 
by  the  decision  In  the  Hale  Case,  supra.  .It 
was  stipulated  In  that  case  that  the  property 
had  never  been  used  for  any  other  purpose 
than  to  convey  water  to  the  placer  mine.  In 
the  case  at  bar  it  Is  stipulated  that  the  tun- 
nels In  questl(Hi  never  had  been  used,  and 
at  the  commencement  of  this  action  were  not 
being  used,  except  for  the  purposes  stipulat- 
ed— that  Is,  for  mining  purposes.  Now,  what 
value  had  those  tunnels  separate  and  Inde- 
pendent from  the  plaintiff's  mine?  The  mo- 
ment the  mine  Is  permanently  shut  down  or 
ceases  to  be  operated  the  tunnels  are  of  no 
practical  value  whatever.  Upon  the  other 
hand,  if  the  tunnels  are  closed  the  accumn- 
latlng  water  prevents  all  further  progress  In 
the  mine.  Whatever  value  the  tunnels  pos- 
sess, therefore,  is  Inseparably  connected  with 
the  operation  of  the  mine.  Again,  it  is  very 
clear  that  plaintiff's  mine  cannot  be  operated 
without  the  aid  of  the  tunnels.  How  can  It 
successfully  be  maintained,  therefore^  that 
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the  tmmelB  In  qnestlon  hare  a  separate  and 
Independent  value  from  tbe  mine?  Were  It 
not  for  the  fact  that  the  two  tunnels  can  be 
used  to  drain  mln^  which  are  adjacent  to 
plaintiff's  mine,  and  that  they  can  also  be 
used  to  transport  to  the  surface  ores  that  are 
mined  in  those  mines,  no  one,  we  think, 
would  have  ventured  the  asaertlon  that  those 
tunnels  have  value  separate  and  lnd^»^d- 
ent  from  plaintiff's  mine.  Under  the  consti- 
tutional provision  mining  property,  In  order 
to  be  assessable,  must  possess  value  which  Is 
not  only  separate  from,  but  independent  of, 
the  mine.  It  la  quite  clear  that  the  two  tun- 
nels have  no  such  value.  Whatever  value 
they  have  Is  connected  with  and  in  fact  is 
an  Integral  part  of  the  mine  itself.  Just  as 
much  so  as  any  shaft  which  descends  Into 
the  earth  or  an  underground  incline,  tunnel, 
or  drift  would  he  which  was  used  in  con- 
nection with  the  mine.  The  m^  fact,  there- 
fore, that  the  plaintUTs  neighbors  who  are 
engaged  in  the  boBlness  of  mining  the  ores 
from  adjoining  mines  are  willing  to  pay 
something  for  the  use  of  the  tunnels  through 
which  the  working  of  their  mines  is  made 
possible  cannot  change  the  nature  of  the 
property  in  the  two  tunn^  so  as  to  make  it 
subject  to  taxatlMi  under  the  constitutional 
provision  aforesaid.  Again,  if  the  matter  be 
viewed  entirely  from  the  standpoint  of  eco- 
nomics, neither  the  state  nor  any  of  its  sub- 
divisions are  prejudiced  by  the  foregoing 
coostructlon.  From  the  stipulation  it  Is 
made  quite  clear  that  neither  the  plalntUTa 
nor  any  of  the  other  adjacent  mines  can  be 
successfully  worked  or  operated  if  the  drain 
tunnels  were  dosed.  If  the  mines  were  shut 
down  tbe  state  would  thus  necessarily  lose 
all  revenues  It  now  derives  f  nmi  that  source, 
and  IC  is  clear  from  the  arguments  present^ 
ed  by  defendant's  counsel  that,  if  the  plain- 
tiff limited  the  use  of  the  tuanels  to  tbe 
drainage  of  its  mine,  under  the  constitution- 
al provision,  the  tunnels  would  have  no  sepa- 
rate and  independent  value  which  could  be 
assessed  for  taxation.  If  the  tunnels  are 
taxable,  therefore.  It  is  entirely  because  that, 
by  means  of  their  existence,  it  Is  made  possi- 
ble to  operate  and  to  develop  tbe  mines  ad- 
jaomt  to  plaintiff's  mine.  To  do  that  re- 
dounds to  the  boieflt  of  the  state  at  large 
and  to  the  adjacent  mine  owners  perhaps  In 
a  greater  degree  than  it  does  to  plaintiff's 
benefit  It  any  <me  should  be  taxed,  there- 
fore, it  should  be  the  adjacent  mine  owners, 
but  that  cannot  be  d<»e  under  the  constltur 
thmal  provision,  even  though  they  owned  the 
tunnels,  because,  so  far  as  they  are  concern- 
ed, the  tunnels  would  have  no  value  except 
In  connection  with  Oielr  mines. 

We  do  not  wish  to  be  understood  by  what 
.we  have  said  that,  merely  because  certain 
property  is  necessary  to  operate  the  mine, 
for  that  reason  alone  it  may  not  be  assessed 
as  possessing  a  separate  and  Independent 


value.  WhethOT  any  apedflc  property  may  or 
may  not  be  assessed  as  liavlng  a  separate 
and  Independent  value  can  be  best  determin- 
ed when  the  facts  are  iiresented  for  decision. 
It  Is  sufficient  now  to  hold  tibat  the  tunnels 
in  question  are  not  assessable  as  having  a 
separate  and  Ind^wdent  value  under  oor 
Constitution. 

We  are  of  the  (pinion,  therefore,  that  the 
two  tunnels  In  questicu  are  not  assessable 
for  taxation.  Any  other  condnsloo  would 
result  In  the  taxation  of  any  shaft,  tunnel, 
or  Incline  In  any  mine  which  the  mine  owner 
might  permit  another  mine  owner  to  nae,  in 
order  to  work  the  letter's  mine.  Moreover, 
we  think.  It  was  not  contemplated  by  tbe 
constitutlcmal  provision  aforesaid  that  any 
of  the  underground  tunnels,  drifts,  or  in- 
clines of  any  mine  whldi  are  used  in  connect 
tion  with  the  mine,  and  which  are  necessary 
to  successfully  operate  tbe  mine,  like  the 
tunnels  In  questitm,  should  be  taxed  as  sepa- 
rate and  ind^itendent  property. 

The  judgment  is  Uwrefoie  afflrmed*  with 
costs  to  respondent 

McCABTX  and  CO&FMAN,  JJ,  oooRir. 


STATE)  T.  HABTIN.    (No.  2928J 
(Supreme  Court  of  Utah.   March  23,  1917.) 

1.  Cbhunai,  Law  ^1092(8)— Bnx  or  Ex- 
ceptions—Dklat  IN  FlUNO— EmcT. 

The  district  court  loses  juriadictUNi  to  settle 
and  allow  a  Mil  of  exceptions  not  served  and 
allowed  within  the  time  fixed  by  statute  or  with- 
in an  extension  of  that  time  on  proper  applica- 
tioD.  and  the  Supreme  Court  bannot  consider 
a  bill  not  settled  and  allowed  widiln  tiw  prop- 
er  time  after  conviction.! 

[Bd.  Note.— For  otlier  cases,  see  CrimiDal 
Law,  Cent  Dig.  »  28RS,  2856,  2861.] 

2,  Criminal  Law  «=>1002(9)— Biu.  or  Excep- 
tions—Tim  FOE  Filing — Statuib— Exrxs- 

BION. 

Under  Comp.  Laws  1907,  S  *946,  providinc 
that  bills  of  exReptiooB  in  criminal  cases  shall 
be  settled,  signed,  and  filed  as  provided  by  law 
in  civil  cases,  and  section  S286t  providing  that 
In  civil  cases  the  party  desinng  to  settle  a 
bill  of  exceptions  must  serve  his  propoaed  bill 
within  30  days  after  tbe  entry  of  juagment  or 
after  service  of  notice  of  the  detemiiuition  of  a 
motion  for  new  trial,  tbe  district  courts  may, 
for  cause  shown,  extend  the  time  for  settling 
tbe  bill  in  cose  an  extension  Is  applied  for  with^ 
in  the  80-day  period,  or  at  any  time  before  a 
previous  extension  bias  expired. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent.  Dig.  H  2857-2860.] 

S.  Cbiminal  Law  «=33G9(15)  —  EviDancn— 
Othxb  Ovtsnsbs— Identitt, 
In  a  prosecntioB  for  robbery,  letters  wfaidi 
there  was  evidrace  to  show  defendant  wrote  and 
which  referred  to  another  robbery,  but  indicated 
that  it  was  committed  by  the  satoe  person  as 


1  Butter  V.  lismBon,  S9  UUb.  4S9,  82  Pae.  473: 
Bryant  t.  Kunkel,  3X  Utah,  377,  80  Pac.  tVIti  Ins. 
Agencr  V.  Investment  Co.,  SS  TTtab,  642,  101  Pae, 
669:  M«ts  V.  Jackson.  43  Utah.  4M,  188  PM.  TH; 
Allen  V.  Garner,  46  Utah.  S9,  143  Pao.  228. 
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committed  the  roblwr  in  quMtion,  are  admlait- 
bl«  to  Identify  defenaknt  as  a  guilty  party. 

[fid.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  f  824.] 

4.  CRlMiiTAt  Law  <ft=>404<B)  —  Etidihob— 
Pboop  of  HAnowBiTiNo  ~  Standabd  op 

COICPABISON. 
In  a  criminal  prosecution,  the  state  can  in- 
troduce letters  which  it  was  shown  without 
dispute  defendant  had  written,  to  be  used  by  ex- 
perts as  standards  of  comparison  with  the  hand- 
writing of  a  letter  which  dcfoidant  denied  writ- 
ing, and  which  sliowed  the  guilt  of  the  writer.* 

[Ed.  Note.— For  oth»-  cases,  see  Oriminal 
Law,  Oent.  Dig.  S{  873,  892, 1457.] 

6.  Cbtminal  Law  *=»1134(3)— App«a1«— Sin- 

raNCB— Facts  Conbidbbed. 
Notwithstanding  Comp.  Laws  190T,  {  4916, 
as  amended  by  Laws  1016,  c.  113,  providing 
that,  when  discretion  is  conferred  upon  the 
court  aa  to  the  extent  of  punishment,  the  court 
may  talu  into  consideration  any  circumstances 
either  in  aggraTation  or  mitigation  which  may 
then  be  presented  to  it  by  either  ^rtT,  the  facts 
coned<lered  by  the  trial  judge  in  determining 
what  sentence  within  the  legal  limits  he  will 
impose  cannot  be  reviewed  by  the  Supreme 
Court,  though  the  judge's  preliminary  remarks 
indicated  that  he  was  influenced  by  facts  which 
were  bronsrht  out  in  another  prosecution  against 
tte  same  defendant  tried  before  him. 

[Ed.   Note.— For  other  cases,   see  Oriminal 
lav,  Cent.  Dig.  K  2969,  ISeO,  3066.] 
8.  Original  Law  ^1186<1)— Apfbai^Bs- 

HAND  rOR  ReSBNTBNCK. 

The  trial  judge's  coouderation  of  facts 
brought  out  by  another  trial  in  sentenciiig  de- 
fendant is  not  even  an  Irregularity  whidi  au- 
tliorizes  the  Supreme  Court  to  wet  aside  the 
sentence  and  ronand  tbe  defendant  for  resen- 
tence, which  may  be  done  under  certain  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  SS  32i;^-3217.  3219,  3280.] 

Appeal  from  I>lstrict  Court,  Weber  Coun- 
ty; J.  A.  Howell.  Judge. 

Joseph  Henry  Martin  ivas  convicted  of  rob- 
bery, and  he  appeals.  Motion  to  strike  the 
bill  of  ezcefitions  dented,  and  Judgment  af- 
firmed. 

John  O.  WUUs  and  D.  L.  Stlne,  both  of 
OgA&i,  for  appellanL  Dan  Shltida^  At^. 
Gen.,  and  J.  H.  W<dfe  and  O.  0.  Dalby. 
Aast  Attya.  Qen.,  for  the  Btatfc 

FRIGE,  O.  J.  The  defendant  was  oonTlot* 
ed  of  tbe  crime  of  robbery,  vras  sentenced  to 
the  state  prlscHi,  and  appeals. 

The  state  filed  a  motion  to  strike  the  bill 
of  exceptions  upon  the  ground  that  it  was 
not  served  within  the  time  required  by  our 
statute  and  that  tor  that  reason  the  dis- 
trict court  was  without  authority  to  settle 
and  allow  the  8am& 

[1]  We  have  frequently  that,  unless 
the  pn^Kised  bill  of  exceptions  Is  served  and 
allowed  within  the  time  fixed  1^  our  statute, 
or  within  such  an  extension  of  that  time  as 
may,  on  proper  application  therefor,  be  fixed 
by  the  district  court,  then  that  court  loses 
jnrlsdictloD  or  power  to  settle  and  allow  the 
same,  and  tbat  this  court  may  not  consider 
a  bill  not  settled  and  allowed  within  proper 


time  for  any  pnxjfOBe.  Bntter  r.  Lomsoo,  29 
Utah,  439,  82  Pac.  473 ;  Bryant  v.  Kunkel,  32 
Utah,  377,  90  Pac.  1079;  Ins.  Agency  v.  In- 
vestment Co.,  35  Utah,  542,  101  Paa  609; 
MctE  7.  Jackson,  43  Utah.  496,  136  Pac.  784 ; 
Allen  v.  Garner,  46  Utah,  39,  143  Paa  228. 
The  question  therefore  Is:  Was  the  bill  of 
exceptions  in  question  served  and  allowed 
within  the  pro[>er  time? 

[2]  Our  statute  <Comp.  Laws  1907,  i  4946) 
provides'  that  bills  of  exc^tl(MiB  in  criminal 
cases  "shall  be  settled,  signed  and  filed  as 
provided  by  law  In  civil  cases."  Section  3280 
provides  that  In  clvU  cases  the  party  desir- 
ing to  settle  a  bill  of  exceptions  must  pre- 
pare and  serve  his  proposed  bill  on  the  ad- 
verse party  "within  thirty  days  after  the 
entry  of  Judgment  *  •  •  or  [within  thir- 
ty days]  after  service  of  notice  of  tbe  deter- 
mination of  a  motion  for  a  new  trial."  Tba 
district  courts  may,  however,  for  good  cause 
shown,  extend  the  time  in  c^  an  extension 
Is  applied  for  within  the  30-day  period  afore> 
said,  or  at  any  time  before  a  previous  exten- 
sion has  expired.  See  cases  above  dted. 
The  motion  for  a  new  trial  In  the  case  at 
bar  was  denied  on  December  11,  1916.  Tbe 
statutory  time  within  which  to  pr^re  and 
serve  a  bill  therefore  expired  on  January  10, 
1916.  On  January  8,  1916,  the  defendant  ap< 
plied  for  and  was  granted  80  days*  "addition- 
al time  within  which  to  pr^are  and  serve" 
his  pn^Msed  bill  of  exoeptl<ms.  That  exten- 
slon  gave  him  to  the  tenUi  day  of  Fbbmnry, 
1916,  within  whidi  to  prepare  and  serve  his 
pK^osed  Ull  of  exeeptlona.    On  February 

10,  1916,  he  obtained  another  extension  of  SO 
days.  The  time  was  thus  extended  to  Mutdi 

11,  1916.  The  defendant's  proposed  Ull  ot 
exceptions  was  actually  served  on  February 
23,  1916,  and  was  settled  and  allowed  by 
tbe  district  court  on  Hardi  9,  1016.  Tba 
bill  was  th»efore  served,  settled,  and  allow- 
ed and  filed  within  proper  tlme^  and  hence 
the  motion  to  strike  the  same  must  be  de- 
Died. 

We  now  proceed  to  a  cimslderatlon  ot  the 
merits  of  the  anieaL 

Defendant's  couzuel,  In  their  brief, .  state 
the  matters  to  be  reviewed  by  us  In  the  fol- 
lowing terms: 

"Tbe  defendant  was  Indicted  upon  a  cbane 
of  robbery.  Upon  trial  he  was  oonvicted.  He 
appeals,  and  urges  that  reversible  errors  were 
conunitted  by  the  trial  court  in  three  general 
particulars,  vix. :  (1)  In  tbe  admission  of  testi- 
mony, pMlaining  to  oonTersationB;  (2)  in  tbe 
adnussion  of  teetimoDy,  ^rtaining  to  identity; 
and  (3)  by  the  court  taking  into  consideration 
drcumstances,  upon  which  it  based  the  quantity 
at  penalty  infiicied.  In  direct  violation  of  the 
statutes  pwtalning  thereto." 

[9]  The  first  assignment  arises  as  follows: 
Tbe  defendant  was  charged  with  robbery  al- 
leged to  have  been  committed  on  the  28th 
day  of  October,  1911.  On  the  trial  of  the 
cause,  however,  the  state  produced  evidence 
tending  to  show  tbat  the  defendant  had 
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written  certain  letters  In  which  he  connect- 
ed himself  with  a  certain  attempted  robbery, 
which  was  attempted  on  the  11th  day  of  Au- 
gust, 1911.  The  alleged  robbery  last  above 
referred  to  was  attempted  at  the  same  place 
and  upon  the  same  xterson  as  was  the  rob- 
bery in  this  case,  and  the  contents  of  the 
letters  referred  to  clearly  indicated  that  the 
person  attempting  the  commission  of  that 
robl>ery  was  the  same  person  who  It  was  al- 
leged committed  the  robbery  Id  queatloQ,  and 
that  It  was  committed  at  the  same  place  and 
opon  the  same  person.  The  letters  were  of- 
fered by  the  state  merely  as  a  means  of 
Identlf^'lng  the  person  who  It  was  alleged  com- 
mitted the  robbery  In  question  here.  If  the 
defendant  wrote  the  letters  In  question,  and 
the  Jury  found  that  he  did  write  tliem,  then 
the  contents  of  those  letters  clearly  Identified 
the  defendant  as  the  person  who  committed 
the  robbery  In  question.  The  transaction  of 
August  11,  1911,  was  therefore  not  olTered 
nor  admitted  for  the  purpose  of  showing 
that  the  def«idant  had  In  fact  committed  or 
attempted  to  commit  another  Independent 
crime  or  offense,  but  both  the  letters  and 
what  occurred  on  that  occasion  were  offered 
and  admitted  only  as  a  means  of  Identifying 
the  defendant  and  to  connect  him  with  the  of- 
fense charged,;  and  we  can  conceive  of  no  good 
reason,  and  none  is  suggested,  why  the  let- 
tera  and  the  evidence  which  is  objected  to 
were  not  admissible  for  that  purpose.  That 
the  evidence  and  letters  were  admissible  for 
that  purpose  is  well  settled.  Wharton,  Grim. 
Ev.  (10th  Ed.)  p.  133  et  seq.,  and  cases  cited  ; 
People  V.  Harben,  6  CaL  App.  29,  91  Pac. 
398. 

14]  It  Is  further  contended  that  the  dis- 
trict court  erred  in  admitting  in  evidence 
certain  writings  as  standards  of  comparison 
which  the  state  proved  had  been  written  by 
the  defendant  This  assignment  is  based  on 
the  following  facts:  The  state  had  in  its 
-possession  a  large  number  of  letters  which  It 
was  contended  were  written  by  the  defend- 
ant, and  which,  if  written  by  him,  contained 
very  stroag,  if  not  conclusive,  evidence  that 
be  had  committed  tbe  offense  charged  against 
him.  The  authenticity  of  the  letters  was 
disputed  by  the  defendant,  and  the  state  pro- 
duced the  writings  in  question  as  standards 
of  comparison  and  submitted  them  to  certain 
experts  on  handwriting  who  testified  that  In 
their  opinion  the  letters  In  question  were  writ- 
ten by  the  same  person  wbo  had  written  the 
writings  that  were  used  as  standards  of  com- 
partstm  wblch  were  produced  by  the  state,  and 
which  It  was  shown,  without  dispute,  the  de- 
fendant  had  written.  Counsel  for  defendant 
insists  that  the  district  court  erred  in  admit- 
ting in  evidence  the  standards  of  comparison 
aforesaid  and  in  pennltting  the  handwriting 
of  the  defendant  to  be  used  as  a  standard  of 
comparison  which  was  not  in  the  case  for 
some  other  legitimate  purpose.  It  Is  not 
necessary  tor  ui  at  thla  time  to  again  review 


the  cMifllcting  views  of  the  courts  upon  this 

proportion  and  the  conditions  under  which 
such  views  arise.  That  was  sufllciently  done 
In  the  case  of  Smith  v.  Hanson,  3^  Utah,  171, 
96  Pac.  1087,  18  I*  R.  A.  (N.  S.)  520.  The 
question  raised  and  discussed  by  couaael  was 
considered  and  decided  against  their  conten- 
tion In  the  case  Just  referred  to.  In  that 
case,  after  giving  the  subject  careful  consid- 
eration, we  explicitly  held  that  a  writing 
that  Is  proved  to  the  satisfaction  of  tbe  court 
to  be  tbe  handwriting  of  the  person  whose 
handwriting  is  in  dispute,  when  such  writing 
was  made  under  ordinary  and  proper  ctHidi- 
tlons,  may  be  used  by  both  the  experts  on 
handwriting  and  the  Jury  as  a  standard  of 
comparison.  We  are  content  with  the  con- 
clusion there  reached  upon  this  subject,  and 
hence  refrain  from  pursuing  the  subject  fur- 
ther. 

[5]  Finally,  it  is  earnestly  contended  that 
the  district  court  committed  error  prejodi- 
dal  to  the  substantial  rights  of  the  defend- 
ant In  passing  sentence  upon  him.  The  ret*- 
ord  discloses  that  before  passing  sentence 
the  district  court  reviewed  the  past  record  of 
the  defendant,  and  In  doing  so  referred  to 
some  matters  that  were  not  made  a  part  of 
the  record  in  tbe  case  at  bar,  bat  which  had 
come  out  on  a  former  trial  of  the  defend- 
ant which  occurred  before  the  same  Judge 
who  tried  the  case  at  bar,  and  which  matters 
related  to  or  were  connected  with  the  dr- 
eumstances  shown  at  the  present  trial.  It 
could  subserve  no  good  purpose  for  us  to  re- 
peat here  the  comments  made  by  the  district 
Judge  In  passing  sentence.  It  must  suffice  to 
say  that  the  Judge  at  considerable  length  dis- 
cussed a  numt>er  of  matters  whldi  occurred 
in  the  course  of  the  former  trial  and  which 
were  strongly  Incriminating,  and  which.  In 
the  mind  of  the  Judge,  clearly  disclosed  that 
the  defendant  deserved  a  rather  severe  sen- 
t^ce.  Indeed,  the  court  strongly  intimated 
that  It  was  entirely  within  the  power  of  the 
defendant  either  to  affirm  or  dissipate  some 
very  strong  incriminating  drcumstances  that 
in  the  mind  of  the  Judge  proved  his  guilt. 
Counsel  vigorously  insist  that  under  our  stat- 
ute (Comp.  Laws,  1907,  |  4916,  as  amended 
by  chapter  113,  Laws  Utah  1915)  the  district 
Judge  was  powerless  to  consider  anything 
either  In  mitigation  or  In  aggravation  of  pun- 
ishment, unless  he  heard  the  facts  In  rela- 
ti<Hi  thereto  in  opea  court,  as  In  that  section 
provided.  It  should  be  remembered  that  It  Is 
not  conti'uded  that  the  alleged  error  now  un- 
der consideration  In  any  way  affected  the  fair- 
ness or  Impartiality,  or  that  It  in  any  way  in- 
fluenced the  result  of  the  trlaL  The  ques- 
tion therefore  Is  whether  this  court  can  re- 
view a  matter  which  merely  reflects  the 
mental  attitude  of  the  trial  Judge,  which  ia 
the  result  of  what  the  Judge  heard  and  saw 
during  two  trials  of  the  defendant. 

If  It  be  assumed  that  the  Judge's  ciHidl- 
tlon  of  mind  and  what  he  had  heard  and 
seen  during  the  two  trials  to  aome  extent  at 
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least  Influenced  him  In  passing  sentence,  yet 
the  question  still  remains  whether  that  is  a 
matter  that  Is  subject  to  review  by  this 
court  Suppose  the  Judge,  with  the  matters 
referred  to  by  him  In  mind,  but  without  giv- 
ing them  expression,  had  merely  imposed 
sentence  uiKin  the  defendant  The  effect,  so 
far  as  he  Is  concerned,  would  have  been  pre- 
cisely the  siime  as  It  now  is ;  the  only  dWfcr- 
eace  being  that  the  Judge  would  have  re- 
mained silent  with  respect  to  the  matters  be 
had  in  mind.  It  would  have  been  the  same 
Judge  with  the  same  mental  attitude  or  con- 
dition that  would  have  passed  sentence. 
That  merely  shows  that  the  mental  attitude 
of  the  Judge,  whether  expressed  or  not,  in 
passing  Judgment,  cannot  be  made  a  matter 
for  review  by  this  court  Moreover,  the 
n'bole  matter  arose  after  the  trial  was  ended 
and  after  the  Jury  had  passed  on  the  facts, 
and  therefore  could  have  had  no  Influence  up- 
on the.  trial  or  the  result  thereof.  Then 
again,  the  court  pronounced  only  the  sen- 
tence which  the  law  imposed ;  that  is,  while 
the  law  permitted  the  Judge  to  impose  a  less- 
er punishment  than  he  did,  yet  It  also  au- 
thorized him  to  Impose  the  very  one  he  did 
in  fact  Impose.  <rhe  sentence  therefore 
strictly  conforms  to  the  statute,  and,  that 
being  the  case,  we  are  powerless  to  declare  It 
Illegal,  or  even  erroneous.  The  question  pre- 
sented by  counsel  therefore  is  not  cme  that  is 
reviewable  by  this  court,  but  under  our  Ck)n- 
stitutlon  may  be  presented  to  the  board  of 
pardons,  and  when,  In  their  Judgment,  tbe 
defendant  has  been  sufficiently-  punished  for 
the  crime  of  which  he  stands  convicted,  'that 
body  may  either  pardon  blm  or  oommate  his 
sentttice,  and  may  thus  restore  blm  to  Ub- 
ertj. 

[t]  The  matter  presented  here  does  not 
even  constitute  such  an  irregularity  as  would 
authorize  this  court  to  set  the  sentence  aside 
and  remand  the  defendant  to  the  trial  court 
for  resentence,  which  may  be  done  under 
certain  circumstances,  as  is  clearly  made  to 
appear  from  the  following  authorities:  Peo- 
ple V.  Johnson,  71  Cal.  384,  12  Pac.  261; 
State  V.  Houghton,  46  Or.  12,  75  Pac  822; 
State  V.  Harness,  11  Idaho,  122,  80  Pac 
1129;  People  v.  Rardln,  255  UL  8,  99  N.  B. 
59,  Ann.  Cas.  1913D,  282. 

The  record  presented  for  review  discloses 
no  reversible  error,  and  the  Judgment  there- 
fore should  be,  and  It  accordingly  ia,  af- 
firmed. 

McGABTT  And  CX>IIFMAN,  JJ.,  concur. 


DUBKBO  DITOH  CO.  et  al.  v.  MEANS  et  aL 

(No.  8768.) 

(Supreme  Court  of  Colorado.    April  2,  1917.) 

Watebs  and  Water  Coubskb  «=>146— Ibei- 
OA-nOK— Rioirrs. 
Seepage  water  which  originally  was  divert- 
ed from  a  strenra  for  irrigation  and  flowed  into 


a  galch  tributary  to  the  same  itream  cannot  be 
diverted  from  the  gutdi  to  the  prejudice  of  the 
rights  of  senior  appropriaton  on  tbe  stream. 
[Ed.  Note.— For  other  cases,  see  Waten  and 

Water  Courses,  Cent.  Dig.  S  153.] 

Elrr<>r  to  DlsUict  Court,  Delta  Count?; 
Thomas  J.  Black,  Judge. 

Petition  by  J.  H.  Means  and  others  against 
the  Durkee  Ditch  Company  and  other& 
There  was  a  Judgment  for  petitioners,  and 
plaintiffs  bring  error.  Reversed  and  remand- 
ed, with  directions.. 

WUllam  H.  Burnett  aod  Milton  R.  Welch, 
both  of  Delta,  for  plaintiffs  In  error.  Catlin 
&  Blake,  of  Montrose,  for  defendanta  In  er- 
ror. 

BAILETT,  J.  In  June,  1912,  defendants  In 
error  filed  a  petition  in  a  water  adjudication 
proceeding  in  Water  District  Na  40.  for  an 
original  decree  for  a  ditcta  designated  as  the 
Morton  Ditch  Approprlati<»i  No.  2  Ditch, 
wherein  It  was  alleged  that  said  ditch  took 
its  waters  from  Madsen  gulch,  conveying  It 
therefrom  to  a  ditch  called  the  Morton  Ditch, 
and  thence  to  their  lands.  They  further  al- 
leged that  since  1904  the  waters  of  Madsen 
gulch  had  been  used  by  them,  that  It  was  a 
natural  atreem  supplied  by  springs  and  seej^ 
age  water,  that  the  gulch  and  the  water  were 
tributary  to  the  Mort<m  Dltob  Irrigation  Sys- 
tem through  Appropriation  Na  2  Dltcb,  and 
since  the  appearance  of  seepage  and  spring 
waters  In  that  gulch  the  dlteta  had  been  used 
to  divert  water  tberefnnn  to  their  lands.  It 
was  found  upon  the  hearing  that  Appropria- 
tion No.  2  Ditch  collected  seepage  and  return 
waters  from  Madsen  gulch,  that  these  waters 
had  increased  gradually,  so  that,  in  1912,  It 
supplied  1.6  second  feet  of  water,  and  that 
Madsen  gulch  was  tributory  to  Dry  Creek,  a 
small  stream  emptying  Into  the  Gunnison 
Itlver.  in  Delta  County. 

Upon  these  findings  an  original  appropria- 
tion was  decreed,  based  upon  original  con- 
struction and  use.  There  was  incorporated 
In  the  findings  of  fact  a  paragraph  to  the  ef- 
fect that  all  of  the  Madsen  gulch  water  had 
at  all  times  been  diverted  and  used  by  peti- 
tioners, and  that  none  thereof  had  ever  been 
allowed  to  flow  down  to  Dry  Creek.  The  de- 
cree treate  the  appropriation  by  petitioners 
of  these  waters  as  an  Independent,  prior  ap- 
propriation, not  subject  to  priorities  on  Dry 
Creek,  to  which  stream  such  waters  would  be 
tributaiT,  if  permitted  to  flow  beyond  claim- 
ants* ditch. 

A  protest  against  the  petition  was  filed  by 
plaintiffs  in  error,  alleging  In  substance  that 
tbey  were  the  owners  of  certain  priorities  on 
Dry  Creek,  and  that  Madsen  gulcta  was  trib- 
utary thereto;  that  except  for  tbe  irrigation 
of  lands  adjacent  to  Madsen  gnlcb  by  waters 
from  Dry  Oreek,  no  seepage  or  return  water 
would  flow  in  said  gnlcb  at  any  time;  that  if 
the  waters  were  not  Intercepted  and  caught 
up  they  would  flow  down  the  gnlch  to  Dry 
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Greek,  and  tbns  sai^Ir  senior  priorities  low- 
er down  that  stream;  and  that  there  Is  not 
sufficient  water  to  supply  the  needfe  of  the 
senior  priorities  of  plaintiffs  In  error  on  that 
stream.  Their  objections  to  the  decree  were 
overruled,  and  upon  exceptions  reserved  the 
matter  Is  here  for  review  on  error. 

It  appears  from  the  record  that  the  parties 
herein  were  all  parties  to  adjudication  pro- 
ceedings In  irrigation  District  No.  40,  in  1908, 
at  which  time  priorities  on  Dry  Creek  were 
adjudicated.  Plalntlflfs  In  error  were  there 
awarded  priorities  senior  to  tliat  of  defend- 
ants in  error,  who  then  were  decreed  a  prior- 
ity from  that  stream  for  the  ditdi  known  as 
the  Morton  Ditch.  Defendants  In  error  then 
testiaed  that  they  had  no  other  source  of 
supply  for  their  lands.  It  also  appears  that 
the  Morton  Ditch  crosses  Madsen  gulch,  and 
that  prior  to  the  construction  of  the  Morton 
Wtch  Appropriation  No.  2  Ditch,  the  waters 
of  that  gulch,  what  tfaere  were  of  them,  had 
run  directly  into  and  through  the  Morton 
Ditch. 

Madsen  gnlch  is  a  natural  gnlch,  or  draw, 
arising  In  the  mesa  east  of  Dry  Creek,  and 
emptying  into  it  The  gulch  was  originally 
comparatively  dry;  but  since  the  surrounding 
mesas  have  been  under  Irrigation  water  In 
constantly  Increasing  quantities  has  been 
found  In  tlie  gulch.  It  Is  not  disputed  that 
this  water  1b  seepage,  waste  and  return  wa- 
ter following  Its  natural  course  bacfe  to  Dry 
Creek,  whence  It  was  taken,  and  that  It 
would  reach  that  stream  If  not  Interested. 
It  Is  not  added  water.  It  Is  In  no  sense  new 
>r  developed  water.  It  belonged  originally 
to  Dry  Oreek,  and  yet  so  belongs.  Both  par- 
ties have  cited  Gomstock  v.  Ramsay,  55  Colo. 
244,  133  Pac.  1107,  in  support  of  their  respec- 
tive contentions.  Plaintiff  In  error  relies  up- 
on the  general  doctrine  there  laid  down,  and 
defendants  In  error  upon  the  statement  there- 
in that  this  general  doctrine  Is  not  to  be  un- 
reasonably extended,  to  include  situations 
where  its  application  would  be  inequitable 
and  unjust.  The  general  principles  laid  down 
in  that  opinion  govern  the  case  at  bar,  and 
are  applicable  to  the  questions  Involved  In 
this  case.  The  waters  of  Madsen  gulch, 
claimed  by  defendants  In  error,  being  natu- 
rally tributary  to  Dry  Creek,  are  not  subject 
to  Independent  appropriation  and  dl\'erslon, 
to  the  Injury  &[.  senior  rights  down  that 
atieam.  The  fact  that  these  waters  have 
been  captared  before  ttiey  again  reach  Dry 
Gre^  In  no  wise  strengtbena  the  position  of 
petltlaDers,  for  the  waters  are  to  be  consAd- 
ered  a  part  of  the  stream  from  the  moment 
they  are  r^Muwd  by  a  usor.  .under  an  appro- 
priation from  it,  and  they  must  be  permitted 
to  rrtum  to  Uie  stream,  for  the  benefit  of 
other  appropriators  therefrom,  in  the  order 
of  ttieir  priorities. 

Other  errors  have  been  assigned,  but  con- 
slderatioD  of  thttn  is  unnecusary. 


The  judgment  Is  reversed,  and  cause  re- 
manded for  further  consideration  In  con- 
formity with  the  views  herein  expressed. 

WHITB,  a  J.,  and  AIiLEN,  concur. 


MIHOOVER  V.  WALKER  et  aL  (No.  8815.) 
(Supreme  Court  of  Colorado.    April  2,  1917.) 

1.  Tkndob  and  PnSOHASBB  ^266(1)  —  Ves- 
dob's  Likn— WAivsa— AssuicFnoiT  or  Most- 

OAOK. 

Where,  as  part  cooalderation  for  a  sale,  the 
purchaser  of  land  assumed  the  payment  of  an  in- 
cumbrance, and  the  vendor  was  compelled  to  di»- 
charge  the  incumbrance,  he  could  enforce  his 
lien ;  the  assumpttoo  of  the  mortgage  not  beiiic 
a  waiver. 

[Ed.  Note.— For  other  cases,  see  Taid<u-  and 
Purchasep,  Cent.  Dig.  H  718,  715,  TIO,  722-732.1 

2.  MOBTOAOBS  ^S>624{1)  —  BBDSfPnoR  BT 
HOLDBB  or  EQUITT— EXTEOI. 

Where  liie  holder  of  the  flqnlty  of  redemptioa 
redeems  land  sold  on  foreclosure  of  a  morlcare. 
he  acquires  no  rights  other  than  those  which 
existed  at  the  time  of  the  foreclosure;  the  estate 
being  restored  to  him  ftee  of  the  lira  whidi  was 
fcffecloted,  but  subject  to  all  others. 

[EJd.  Note^For  otiier  cases,  aea  Bfortgage^ 
Cent.  Dig.  |  187a] 

3.  MOBTQAOES  «=9621(l)-^RlORT  OT  QbAITTEB 

OF  OwNEB  or  E^jtrrrr. 
A  grantee  of  the  equity  (rf  redemptioa  in 
mortgaged  land  baa  no  better  right  than  his 
grantor  in  redeeming  the  land  from  foreclosure 
sale. 

[Ed.  Note.— For  other  eases,  see  Mortgsges^ 
Cent.  Dig.  i  1878.] 

4.  Blbadzng  «=»214(1)— Deuuxbbb— Adios- 

BION. 

Demurrer  to  a  bill  admits  Its  allegations. 
[Ed.  Note.— F«r  other  cases,  see  Pleading, 
Cent  Dig.  H  B26,  629.] 

5.  Ybkoob  aito  Pobcsubbb  «=»265(1)— Vbiv- 
oob's  Lien— SuBsiQUENT  Pubcbajwbb  ahd 

Ihoumbbancebs. 
A  vendor's  lien  avails  against  all  subseonent 
purchaaers  and  incumbrancers  of  the  land  nnAtx 
the  grantee  who  are  not  bona  fide  purchasers 
for  valuable  con^deration  and  without  notice 
being  good  as  to  all  purchasers  with  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  U  700,  701.] 

6.  Verdob  and  Pvbchasbb  «s»266(D  — Teh* 
dob's  Lien- AssuuPTioir  or  MoBToaeB  In- 

DEBTEDNESS. 
Where  the  owner  of  land  incumbered  it  by 
deed  of  trust  to  the  public  trustee  of  a  county 
to  secure  a  note,  and  thereafter  sold  the  land  to 
one  who  agreed  to  pay  the  note  as  part  of  the 
purchase  price,  but  the  latter  failed  to  pay  in- 
terest, so  that  the  deed  of  trust  was  foreclosed, 
and  the  land  bought  in  by  the  holder  of  the 
note,  Isa^ng  an  amount  stul  ditt,  and  the  gran- 
tee of  the  first  owner  transferred  his  equity  <^ 
redemption  by  deed  made  subject  to  the  incum- 
brance and  to  a  recorded  note  given  by  the  gran- 
tee to  the  original  owner  to  evidence  a  fnrtiier 
jMTt  of  the  purchase,  and  the  last  party  convey- 
ed to  defendants,  the  ori^nal  owner  of  the  land 
coold  assert  and  enforce  a  vendor's  lien  against 
defendants,  who  hsd  notice  of  the  first  grantee's 
agreement  to  pay  the  note,  since  failure  to  pay 
the  assumed  d^t  was  failure  to  pay  the  agreed 
pnrdtase  price;   it  bdng  presumed  that  the 
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amonnt  of  the  Uen  was  deducted  from  tiie  price 
defendaats  paid  for  the  property. 

[EM.  Note.— For  other  oaaefl.  fee  Vendor  and 
Purchaser,  Cent  Dig.  S!  700,  701.1 

Error  to  District  Court,  Pueblo  County ; 
C.  S.  Essex,  Judge. 

Suit  by  John  B.  Miboorer  against  Zella 
M.  Walker  and  another.  To  review  a  Judg- 
ment dlsQilssing  the  suit,  plalntifE  brings  ac- 
TOT.  Reversed,  and  cause  remanded  for 
further  proceedings. 

Blgfaberger  &  Garneti,  of  Pueblo^  for  plaln- 
tlfl  In  error.  W.  O.  Peterson,  of  PoeUo,  for 
defendants  In  exior. 

■ 

TBLLBB,  J.  IFbe  ptalnUff  In  error  was 
plaintiff  b^ow  In  a  suit  against  tbe  defuid- 
ants  In  error  to  toncloee  a  Tuidoi's  llOL 
The  oneplakit  alleges  that  tbe  plalntlX;  be- 
ing tbe  owner  of  an  unincumbered  title  in 
fee  to  cotain  real  estate,  Incnmbered  the 
same  by  deed  of  trust  to  the  poMlc  trustee 
of  Pueblo  county  to  secure  a  note  of  fSOO; 
Chat  thereafter  he  sold  and  conveyed  said 
real  estate  to  one  Schrader,  who  agieed  to 
pay  said  note  as  a  part  of  the  purchase  price 
of  the  land  so  sold  to  him;  that  because 
said  ScbradM-  failed  to  pay  intwest  whidi 
became  due  on  the  note,  tbe  deed  of  trust 
was  foreclosed,  and  the  land  bought  in  by 
the  holder  of  the  note  at  $500,  leaving  still 
due  the  sum  of  |3$1.S6 ;  that  Schrader  trans- 
ferred his  equity  of  redemption  In  the  prem- 
ises to  one  Boese,  by  deed  which  was  made 
subject  to  said  Inchmbrance  of  $800,  and  to 
a  recorded  note  of  $200,  given  by  Schrader 
to  plaintiff  to  evidence  a  further  part  of  the 
purchase;  that  Boese,  on  the  day  of  the 
transfer  to  blm,  by  quitclaim  deed  conveyed 
his  interest  in  the  land  to  the  defendants; 
that  both  Boese  and  defendants  took  their  re- 
spective conveyances  with  full  knowledge  of 
plalntlfTs  claims  In  the  sums  of  $381.86  and 
$200,  respectively ;  that  plaintlfF  was  compel- 
led to  pay  to  the  holder  of  hla  note  the  bsl- 
ance  of  $881.86;  that  the  defendants  re- 
deemed the  premises  from  the  sale  under  the 
deed  of  trust,  and  now  claim  the  property 
free  of  plaintiff's  liens ;  and  that  Schrader  is 
insolvent,  wherefore  plaintiff  has  no  remedy 
save  in  equity.  The  defendants  flled  a  de- 
murrer setting  up  that  the  complaint  Ud  not 
state  a  cause  of  action.  The  d^urrer  was 
sustained,  the  plaintiff  elected  to  stand  on 
bis  complaint,  and  the  suit  was  dismissed. 

The  question  before  us  is  tbat  of  the  cor- 
rectness of  the  court's  ruling  on  the  demur- 
rer and  consequent  Judgm«it  of  dismissal. 
Tbe  only  question  ai^ed  is  as  to  tbe  right 
In  plaintiff  to  a  vendor's  Hen. 

It  is  not  disputed  that  a  vendor's  lien  Is 
recognised  in  this  state  (Fostoria  G.  M.  Go. 
V.  Hazard,  44  Colo.  595,  99  Pac.  758) ;  but  de- 
fendants In  error  contend  that  there  is  no 
such  lien  in  this  case.  Counsel  dte  39  Cyc. 
1787,  to  the  effect  that  a  vendor's  lien  exists 
wben  tbe  vendor  "has  tak«i  n*  security  for 


the  piircbase  moaey,  other  than  the  personal 
obligation  of  the  porchaser,"  and  contends 
that  this  case  does  not  tall  within  tliat  defini- 
tion becanse  plaintiff,  by  requiring  Schrader 
to  assume  the  debt  on  the  premises,  took 
what  amounts  to  aecnrlty,  "for  with  tbat 
agreonent**  counsel  says,  "Sduader  could  not 
get  the  property  clear  without  paying  the 
debt."  But  counsel  now  claims  tbat  tbe 
property  Is  clear  as  a  resnlt  of  S(^rader's 
failure  to  comply  with  that  agreement  How 
the  effect  which  it  Is  declared  can  be  pro- 
duced only  by  paying  tbe  debt  can  result 
^m  a.  refosal  to  pay  It  and  a  oonseauent 
sale  on  foreclosure  Is  not  pointed  oat 

[1]  The  asBomptton  irf  a  mcntgage  on  the 
property  purdiaaed  la  not  a  waiver  of  tbe 
vmdor'B  lira.  In  89  Oye,  at  page  1802,  it  is 
said: 

"Where,  as  a  part  of  the  consideration  for  the 
sale,  tbe  purchaser  assumes  the  payment  of  an 
iocttmbrance  on  the  land,  and  the  vendor  is 
compelled  to  discbarge  such  incumbrance,  he 
may  enforce  the  lien." 

See^  alao,  Elliott  r.  Plattor,  4S  Ohio  Bt 
198;  X  N.  B.  222,  Strobm  t.  Good,  US  Ind. 
03,  14  N.  E.  001,  and  Bacb  t.  Kldaasky,  186 
N.  T.  868,  78  N.  B.  1088. 

Counsel  appears  to  recognise  the  law  as 
laid  down  by  the  above-named  authorities, 
and  does  not  seilonsly  contend  that  there 
was  not  a  lien  on  the  land  wblle  In  Schrad- 
er's  hand;  tmt  insists  that  since  the  de- 
fendants Walker  did  not  assume  tSm  Hndbt, 
and  paid  the  full  sum  required  to  redeem',  the 
lien  is  lost  He  urged  that  if  the  lien  Is 
held  good  tbe  statutory  right  of  redemption 
is  abrogated. 

[2]  This  indicates  a  misapprehension  of  the 
effect  of  such  redemption,  and  a  failure  to 
recognize  the  distinction  between  a  redemp. 
tion  by  a  creditor,  and  one  by  tbe  holder  of 
the  equity  of  redemption.  Tbe  latter  by  re- 
deeming acquires  no  rights  other  than  those 
which  existed  at  the  time  of  the  foreclosure. 
Tbe  estate  Is  restored  to  him  free  of  the  lien 
which  was  foreclosed,  but  subject  to  all  others. 
Warren  v.  Fish,  7  Minn.  482  (Gil.  347). 

[9]  A  grantee  of  tbe  equity  of  redemptton 
has  no  better  right  than  his  grantor.  "A  con- 
veyance by  the  debtor  can  confer  no  greater 
rights  than  he  himself  had.  It  cannot  dls- 
incumber  tbe  property,  nor  give  a  better  or 
superior  title.  The  successor  la  not  a  bona 
fide  purchaser  for  value,  but  simply  occupies 
the  shoes  of  his  predecessor,  with  no  new 
or  enlai^:ed  rights  or  privileges."  Flanders 
v.  Aumack,  32  Or.  19,  51  Pac.  447,  67  Am. 
St.  Bep.  604.  See,  also,  De  Roberts  t.  Stiles, 
24  Wash.  619,  64  Pac.  796. 

[4]  The  demurrer  admits  the  allegations  of 
the  bill  that  the  defendants  and  their  gran- 
tor took  title  with  full  knowledge  of  plaln- 
tlfTs claim  for  a  balance  on  the  purchase 
price.  Was  this,  then,  a  valid  lien  as  against 
the  Walkers? 

[I]  Such  a  Uen  "avails  against  all  snbse- 
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qnent  paidiaaen  and  Incumbrancers  of  the 
land  onder  the  grantee,  who  are  not  bona  flde 
purchasers  for  a  valuable  oonalderatlon  and 
without  notice."  Pom.  Eq.  Jnrts.  vol.  8, 
1288.  In  other  words,  It  la  good  aa  to  all  pur* 
chasers  with  notice.  "It  the  parchaser  of 
land  knows  that  his  vendor  la  still  owliv  a 
part  of  the  pnidiase  money,  f6r  which  no  se* 
curity  has  been  given,  he  will  take  the  laud 
subject  to  the  implied  lien  of  tbe  original 
vendor."  Koch  v.  Both.  150  IlL  212.  87  N. 
R.  317.  See,  also,  Swan  t.  Benson,  81  Ark. 
728 ;  Burt  v.  Wilson,  28  Cat.  632,  87  Am.  Dee. 
142 ;  Strohm  v.  Good,  IIS  Ind.  98.  14  N.  B. 
901;  Walton  t.  Hargroves.  42  Miss.  18.  97 
Am.  Dec.  429 ;  Acton  v.  Waddlngton.  46  N. 
J.  Eq.  18,  18  AU.  8S6;  Thcnnas  v.  Bridges. 
73  Mo.  030;  Whetsel  v.  Boberts,  81  Ohio  St. 
603;  Warvelle  on  Vendors,  i  680  ;  89  Oyc 
1820. 

In  Koch  V.  Roth,  snpra,  it  was  hdd  that  If 
the  vendee,  who  has  assumed  a  debt  of  his 
grantor  as  a  part  of  the  purchaae  price,  con- 
veys to  one  who  has  notice  of  such  assump- 
tion, and  the  latter  settles  the  debt  for  less 
than  Its  face,  the  vendor  has  a  Ilea  for  the 
amount  of  the  discount  The  court  there 
said: 

"Upon  principle,  there  can  be  no  good  reason 
why  there  should  not  be  a  Hen  for  unpaid  pur- 
chase money  due  the  vendor,  whether  such  mon- 
ey ie  to  be  paid  into  the  hands  o£  the  vendor  him- 
self, or  into  the  hands  of  a  creditor  for  bis 
benefit.  *  •  •  The  vendor's  lien  is  based  up- 
on the  theory  that  a  vendee  ought  not  to  bold 
the  land  of  another  and  not  pay  for  it;  and  the 
rule,  that  equity  looks  to  substance  and  not 
form,  is  applicable  to  the  enforcement  of  ven- 
dor's liens." 

In  Elliott  V.  Plattor,  supra,  there  was  an 
exchange  of  property,  one  of  the  parties 
Agreeing  as  a  part  of  the  consideration  for 
Ills  purchase  to  remove  incumbrances  on  the 
land  which  he  conveyed.  This  he  did  not 
do.  The  court  held  that  the  other  party  had 
a  vendor's  lien  on  the  land  which  she  con- 
i-eyed,  and  said: 

"The  vendor's  lien  is  based  upon  the  theory 
that  it  would  be  unconscionable  that  tbe  vendee 
should  bold  the  land  and  not  pay'  for  it." 

In  Strohm  v.  Good,  supra,  the  facts  are 
similar  to  the  case  at  bar  In  that  the  vendee 
assumed  and  agreed  to  pay  a  mortgage  which 
was  on  tbe  land  which  he  bought.  The  ven- 
dor afterward  paid  the  mortage,  and  the 
vendee  claimed  that  such  payment  extin- 
guished the  lien;  but  tbe  court  refused  to 
agree  to  that  contention.  It  said : 

"Where  one  buys  land  and  refuses  to  pay  for 
it,  equity  awards  his  vendor  a  lien,  which  will 
be  kept  alive  for  his  protection." 

[S]  The  authorities  are  agreed  that  In  cas- 
es like  this  the  failure  to  pay  the  assumed 
debt  is  a  failure  to  pay  the  agreed  purchase 
pric-e,  and  it  Is  as  inequitable  to  permit  the 
Walkers,  who  had  notice  of  the  agreement,  to 
escape  payment,  as  it  would  have  been  for 
Srhrader  to  do  so.    The  Walkers  having  j 


knowledge  €ft  the  Hen,  It  la  ppesumed  that 
tbe  amount  of  the  Hen  was  deducted  from  tbe 
prtce  they  paid  for  the  property.  Weino- 
v.  llcintz,  17  IIL  2S9 ;  Warvelle  on  Tendora, 
{  680.  It  would  be  grossly  nnjust  under  audi 
drcumstances  to  permit  defendants  In  error 
to  hold  the  property  without  making  fall  pay- 
ment of  the  pQTchase  price  paying  plain- 
tiff in  error's  claim.  TbA  court  erred  In  nu- 
taining  tbe  demurrer  and  dismissing  the 
suit.  The  questton  as  to  the  time  of  oiforc- 
ing  the  lien  of  the  ^00  note,  which  la  now 
past  due,  Is  moot^  and  moiKa  no  cmuAd- 
eratlon. 

The  Judgment  ia  revaraed,  and  the  canae 
remanded,  for  further  proceedings  in  har- 
mony hexewltb. 

WHITE,  a  J.,  and  BILL,  concur. 


INTERSTATE   SAVINGS   &   TRUST  CO. 

et  al,  V.  WTATT.   (No.  8673.) 
(Supreme  Court  of  Colorado.    April  2,  1017.) 

JuDOHENT  «=>817  —  FoaaiON  Judgueht— 

Recoorition. 
The  statute  of  Texas  giving  to  a  person 
paying  more  than  the  legal  rate  of  interest  a 
right  to  recover  in  an  action  ot  debt  double  tbe 
amount  of  interest  paid,  though  in  a  sense  pe- 
nal as  to  the  party  exacting  the  usurious  inter- 
est, is  remedial  as  to  tbe  party  paying,  bo  that 
a  Texas  judgment  based  on  such  statute  is  en- 
titled to  recognition  in  Culorado. 

[Bd.  Note— For  other  cases*  see  Judgment, 
Cent  Dig.  U  1456, 1467.] 

En  Banc  Error  to  Court  of  Appeals. 

Action  by  Naooie  D.  Wyatt  against  the 
Interstate  Savings  &  Trust  Company  and 
the  Interstate  Savings  Bank.  There  was 
judgment  for  plaintiff,  and  defendants 
brought  error  to  the  Court  of  Appeals,  which 
affirmed  (27  Colo.  App.  217,  147  Pac.  44.H, 
and  defendants  bring  error.  Affirmed,  and 
cause  remanded. 

J.  Foster  Symes,  of  Draver.  for  plalntUEs 
In  error.  Robinson  &  Boblnaon,  of  'Denvo', 
for  defendant  In  error. 

TELLER.  J.  The  defendant  In  error  re- 
covered a  judgment  against  plaintiffs  In  er- 
ror in  the  state  of  Texas,  and  brought  suit 
on  it  in  this  state  and  had  Judgment.  The 
action  in  Texas  was  mider  a  statute  of  that 
state  which  gives  to  a  person  paying  more 
than  the  legal  rate  of  interest  a  right  to  re- 
cover, In  an  action  of  debt,  double  the  amount 
of  tbe  interest  so  paid.  When  the  case  for 
the  plaintiff  was  closed,  defendants  moved 
for  judgment  on  the  ground  that  the  Texas 
Judgment  was  obtained  In  an  action  for  a 
penalty  for  the  violation  of  a  pubUc  law,  and 
that  such  Judgment  ought  not  to  be  enforced 
in  this  state.  The  motion  was  denied,  and 
a  writ  of  error  prosecuted  to  the  Court  of 
Appeals.  That  court  affirmed  the  Judgment 
(27  Colo.  App.  217,  147  Pac  414),  and  we  are 
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now  to  determine  as  to  tlis  ctfrrectne— 
that  action. 

It  is  ouitended  tliftt  tbe  Texas  judgment  Is 
Dot  entitled  to  full  faltb  and  credit  In  this 
state  under  the  federal  Oonstltntloik  and 
laws,  because,  it  la  said,  it  is  penal  in  dbar- 
acter,  and  "the  courts  of  no  country  execute 
the  penal  laws  of  another.** 

Counsel  cites  several  cases  in  which  courts 
of  one  state  have  refused  to  recognise  a  rij^t 
of  actiiu  under  the  laws  of  anoth»  state, 
which  were  held  to  be  penal.  In  some  cases 
cited  ttie  refusal  to  give  effect  to  tbe  laws  of 
a  sister  state  was  put  upon  the  ground  that 
said  laws  were  contrary  to  the  public  policy 
of  the  state  in  which  the  suit  was  brought 
The  Court  of  Appeals  found  that  some  of 
these  cases  could  not  be  distinguished  In 
principle  from  the  case  at  bar,  but  declined 
to  follow  them  because  of  the  greater  au- 
thority to  the  contrary.  It  followed  Hunting- 
ton T.  AttrUl.  146  U.  S.  657.  13  Sup.  Gt  224. 
36  L.  Bd.  1123,  whlCb  has  been  approred  in 
many  cases. 

In  Credit  Men*s  Adjustment  Co.  t.  Tickery 
et  al.,  161  Pac.  297,  this  court  held,  on  the 
authority  of  Huntington  t.  AttrUl,  supra, 
that,  while  the  statute  which  makes  direc- 
tors of  a  corporation  liable  for  its  debts 
when  it  tails  to  file  the  annual  statement  re- 
quired by  iaw  was  penal  as  to  the  liability  of 
the  directors,  and  to  he  strictly  construed,  It 
was  remedial  as  to  the  creators.  In  Hunt- 
ington T.  AttrUl,  supra,  the  court  had  under 
consideratltm  the  action  of  the  Maryland 
Court  of  Appeals  which  held  penal  and  unen- 
forceable in  Maryland  a  Judgment  rendered 
in  Mew  York  assessing  a  penalty  on  a  direc- 
tor of  a  corporation  for  making  a  talae  oath 
as  to  Its  ailairs.  The  subject  of  penal  stat- 
utes was  discussed  at  length,  the  court, 
among  other  tilings,  saying: 

"Penal  laws,  strictly  and  properly,  are  those 
imposing  puDif^bment  for  an  offense  committed 
against  the  state,  and  which,  by  the  English 
and  American  Constitutions,  the  executive  of 
the  state  has  the  poweiT  to  pardon.  Statutes 
giving  a  private  action  against  tbe  wrongdoer 
are  sometimes  spoken  of  as  penal  in  their  na- 
ture, but  in  such  cases  it  has  been  pointed  out 
that  neither  tbe  liatolity  imposed  nor  tbe  reme- 
dy given  is  strictly  penaL  •  •  *  Thus  a  stat- 
ute giving  to  a  tenant,  ousted  without  notice, 
double  the  yearly  value  of  the  premises  against 
the  landlord,  has  been  held  to  be  'not  like  a 
penal  law  where  a  punishment  is  imposed  for  a 
crime,'  but  'rather  as  a  remedial  than  a  penal 
law,'  because  'the  act  indeed  does  give  a  penalty, 
but  it  is  to  tbe  party  grieved.'  Lake  v.  Smith, 
1  Bos.  &  Pal.  (N.  R.)  174-181.    •    •  • 

"The  question  whether  a  statute  of  one  state, 
which  in  some  aspects  may  be  called  penal,  is 
a  penal  law  in  the  international  sense,  so  uiat 
it  cannot  be  enforced  in  the  courts  of  another 
state,  depends  upon  tbe  question  whether  its 
purpose  is  to  punish  an  oSenae  against  the  pub- 
lic juistice  of  the  state,  or  to  afford  a  private 
remedy  to  a  person  injured  the  wnwgful 
act" 

Again  the  court  said: 

"^e  test  is  not  by  what  name  tbe  statute  is 
railed  by  the  TjegiRiature  or  the  courts  of  the 


stata  In  which  it  was  passed,  but  whether  it  ap- 
pears to  the  tribunal  which  is  called  upon  to 
enforce  it  to  be,  in  its  essentia]  character  and 
effect,  a.  puoisliuicnt  of  an  offense  against  the 
public,  or  a  grant  of  a  civil  right  to  a  private 
persos." 

It  was  aecOTdingly  htid  that  the  New  York 
statute  under  which  the  Judgment  was  recov- 
ered was  not  a  penal  law  in  the  international 
sense,  and  the  Judgment  of  the  Maryland 
court  was  reversed. 

Following  the  rale  as  announced  in  Credit 
Men's  Adjustment  Co.  t.  Tickery,  supra.  It 
must  be  beid  tbati  while  the  Texas  statute  is 
in  a  sense  penal  as  to  the  party  exacting  the 
usurious  IntNKBt,  It  is  remedial  as  to  the 
party  paying  it  The  Texas  Judgment  Is  en- 
titled to  recognltlcm  In  this  state. 
,  The  Judgment  Is  aflSrmed,  and  the  cauae 
remanded  to  the  district  court 

AliLEOf.  J.,  not  participating. 


SOUTHWESTERN   SURETY  INS.  00.  t. 
MILLBK  et  aL   (No.  8794.) 

(Suprone  Oonrt  of  Oolorado.    April  2,  1917.) 

1.  Detbotives  «=»3— Bonds— Construction. 
Rev.  St.  1908,  i  20SS,  requiring  private  de- 
tective agencies  to  give  bonds,  declares  that 
such  bonds  shall  be  conditioned  that  the  prin- 
cipal obligor  shall  lawfully  and  faithfully,  with- 
out oppression,  and  without  compounding  any 
criminal  offense,  carry  on  the  detective  businens 
within  the  state.  Pursuant  thereto,  a  detective 
agency  executed  a  bond  conditioned  in  the  lan- 
fniage  of  the  statute.  Held  that,  as  the  statute 
further  provides  that  suit  may  be  brought  by 
any  t>erson  injured  by  a  breach  of  any  of  the 
conditions  thcreoF,  an  employer  of  the  detectivo 
agency  may  sue  on  the  bond  for  its  breach. 

[Ed.  Note.— For  other  cases,  see  Detectives, 
Cent  Dig.  §  2.] 

2.  Detectives  «=>3  —  Bonds  —  LLiBiurr— 

"BtlBINESS.*' 

in  view  of  Rev.  St  1908,  5  2086,  there  may 
be  a  breach  of  the  bond  of  a  detective  agency 
with  respect  to  the  detective  business,  instead  of 
what  is  commonly  understood  as  detective  work; 
the  business  being  tliat  which  occiy>ies  the 
time^  attenticm,  and  labor  of  men  for  the  purpose 
of  hvelihood  or  profit  Hence  a  patron  of  a 
detective  agency  may  sue  on  a  bond  given  un- 
der the  above  statute  for  damages  where  the  de- 
tective making  representations  that  he  needed 
money  to  carry  on  the  work  induced  plaintiff  to 
execute  to  him  a  warranty  deed  to  lands  to  en- 
able him  to  raise  fimds  and  he  fraudulently  con- 
veyed the  lands,  to  plaintiff's  damage. 

[Kd.  Note.— For  other  cases,  see  Detectives. 
Cent  Dig.  |  2. 

For  other  deBnitions,  see  Words  and  Phrases, 
First  and  fiecond  Series,  Business.} 

8.  IWTECTivs  «=>3 — Bonds— LiABiLiTT. 

A  detective  agency,  which  executed  a  bond 
pursuant  to  Rev.  St  1908,  §  2083,  conditioneff 
that  the  agency  should  lawfully,  honestly,  and 
faitiifnlly,  without  oppression,  and  without  com- 
pounding any  criminal  offense,  carry  on  the 
detective  bushiess  within  the  state  and  perform 
such  services  and  such  business  as  employed  to 
perform,  may  violate  the  terms  of  the  bond  with- 
out being  guilty  of  oppression  or  compounding 
any  criminal  offense,  where  it  defrauded  pa- 
trons by  misrepresentations;  the  words  "law- 
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tnXtj,  bonestly  and  ftdthfally.**  not  being  Bm- 
ited  by  the  expression  "oppression  or  compound- 
ing of  any  criminal  offense." 

[Ed.  Note.— For  oUier  cases,  ns  Detectives, 
Cent.  Dig.  i  2.] 

4.  Afpbai.  and  Ebbob  «s>11TO(5)— Bctibw— 

Habmless  Errob. 
In  view  of  Sees.  Lam  1911,  p.  17,  I  20,  de- 
claring that  the  Supreme  Oourt  shall  diBregard 
any  error  or  defect  in  the  proceedings  not  af- 
fecting the  substantial  rights  of  the  parties,  a 
variance  between  pleading  and  proof  Is  not  prej- 
udiciul,  where  the  evidence  disclosed  a  greater 
degree  of  wrongd<^g  on  the  part  ot  defoidant 
than  alleged. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4066.  4542.] 

6.  DETBcnvia  «S3»&— Bomw-^cnoNs— Ooh- 

FLAINT. 

Ttie  complaint  seeking  recovery  on  a  bond 

fiven  by  detective  agency  set  forth  the  bond  in 
ull.  and  subseQuently  aUeged  the  acts  of  the 
detoctive  acting  as  agent  of  the  agency  which 
showed  a  violation  of  the  bond.  Held,  that  un- 
der Mills*  Ann.  Code,  i  4»,  declaring  that  the 
complaint  shall  contain  a  statement  of  facts 
constituting  a  cause  of  action  in  ordinary  and 
condse  language  without  unnecessary  repetition, 
the  complaint  was  sufficient  to  state  a  cause  of 
action  against  the  surety  showing  the  rdation 
ot  the  parties  and  the  breach  ol  the  condition 
of  the  bond. 

[Ed.  Note.— Fw  other  cases,  see  Detectives, 
Cent.  Dig.  1 2.] 

6.  New  Tbial  ^»99  —  Ntwvi  Dibcovkbbd 

Evident— Right  to. 
Alleged  newly  discovered  evidence  does  not 
warrant  the  granting  of  a  new  trial  unless  it 
appear  there  was  no  lade  of  diligmee  and  such 
evidence  contradicts  matarial  evidence  <^  the 
successful  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  201,  2OT.] 

7.  Detectives        —  Bonds  —  Mkasubx  or 

Damaqeb. 

Where  a  detective  agency  defrauded  a  pa- 
tron, the  patron's  measure  of  damages  Is  such 
sum  a.9  will  fairly  compensate  her  for  the  loss 
suffered,  and  an  instruction  to  that  effect  in  an 
action  on  a  bond  is  not  objectionaUe,  particular- 
ly where  substantially  the  same  instruction  was 
requested  by  the  surety. 

rEd.  Note.- -For  othw  caaes,  bs»  Detectives, 
Cent.  Dig.  1 2.] 

8.  Appeal  and  Ebbob  «=s1004(1)— Review— 
Yebdict. 

It  being  the  duty  of  the  jury  to  reconcile  the 
evidence,  a  vwdict  supported  by  sufficient  tes- 
timony cannot  be  disturbed  on  appeal  as  exces- 
sive^ 

TEd.  Note. — Ftw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3944,  3»46.] 

Error  to  District  C6urt,  City  and  County 
of  Denver;  Charles  O.  Butler,  Judge. 

Action  by  Carrie  Miller,  in  the  name  of  the 
People  of  the  State  of  Colorado,  by  and  to 
the  use  of  Carrie  Miller,  against  the  South- 
western Surety  Insurance  Company,  a  for- 
eign  corporation.  There  was  a  Jud^ent  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

West  ft  Strickland,  K.  D.  Battle,  and  N.  P. 
Rathvon,  all  of  Denver,  for  plaintiff  In  error. 
Edwin  N.  Burdlck  and  De  S.  De  Lappe.  both 
of  Denver,  for  defendant  in  error. 


ALLSIN,  J.  This  was  an  acUm  brongbt  bj 
Game  Miller.  In  the  name  of  tbe  people, 
against  the  Southwestern  Surety  Insnruce 
Oompany.  as  a  surety  upon  the  bond  of  tbe 
Coitral  D^sctlte  Ageacf. 

Tbe  comidalnt  sets  out  In  fall  tbe  bond 
sued  upon.  The  condition  of  die  bond  Is  a* 
follows: 

"Now.  therefore,  if  the  said  Central  Detectire 
Agency  shall  lawfully,  honeAtly  and  faithfully, 
without  oppression  and  without  compcwndinc 
any  criminal  offense,  carry  on  said  business, 
and  shall  i>erform  such  services  in  said  business 
as  the  Central  Detective  Agency  may  be  employ- 
ed to  do  or  imrform,  and  shall  obey,  do  sad  per- 
form ea(di  and  evei^  and  all  duties,  terms  and 
conditions  and  requirements  of  all  of  the  provi- 
sions of  the  laws  ot  the  state  of  Colmado,  now  in 
force,  or  that  may  hereaftn.be  adtvted  applica- 
ble and  pertaining  to  such  bnsineBS  license,  as 
aforesaid,"  etc^ 

This  bond  was  sXren  by  the  said  det^ctivs 
agency  in  pursuance  to  section  2088,  R.  & 
1906.  and  is  conditioned  according  to  the  re- 
quirements of  that  statute.  The  said  section 
provides,  among  other  things,  that: 

Such  bond  shall  be  "conditioned  that  the  prin- 
dpal  obligor  in  such  bond  shall  lawfully,  hon- 
estly and  faithfully,  without  oppression,  and 
without  compounding  any  criminal  offense,  carry 
on  the  detective  business  within  this  state,  and 
perform  such  services  in  such  business  as  he 
may  have  been  employed  to  do  or  perform," 

The  complaint  also  allies,  In  substance, 
that  one  Taggert,  as  agent  of  such  deteodve 
agency,  was  engaged  by  the  plaintiff  to  per- 
form certain  detective  worfc,  and  while  so 
engaged  Taggert  made  representations  to  tbe 
plaintiff  as  to  the  need  of  money  to  carry  on 
the  work,  and  proposed  to  said  plaintiff  that 
money  sufficlnit  should  be  raised  by  the 
mortgage  of  certain  lands  owned  by  her; 
that  said  Ta^ert  stated  to  plaintiff  that 
upon  her  execution  to  him  of  a  warranty  deed 
to  such  lands  he  would  proceed  to  raise  the 
money  thereon  for  the  purpose  aforesaid; 
that  thereupon  plaintiff  executed  a  warranty 
deed  to  said  Taggert  to  be  used  as  security 
in  raising  such  sum  of  money,  and  thereafter 
the  said  Taggert  falsely  and  fraudulently 
made  representations  to  the  plaintiff  that  he 
was  unable  to  raise  such  sum  of  money,  but 
that  In  truth  and  In  fact  the  said  Taggert 
did  record  such  deed  and  did  sell,  transfer, 
and  convey  said  lands  to  a  third  party,  and 
did  receive  for  such  sale,  transfer,  and  con- 
veyance the  sum  of  (600,  without  the  knowl- 
edge or  consent  of  the  plaintiff  except  as 
hereinbefore  set  forth ;  that  the  said  Taggert 
converted  the  said, ¥600  so  obtained  to  his 
own  use;  that  snm  land  was  at  the  time 
worth  $3,200. 

Most  of  the  assignments  of  error  are  based 
upon  the  proposition  that,  even  ttaongh  the 
facts  relative  to  the  real  estate  transactions 
may  be  tme  as  pleaded  and  testified  to  by 
the  plaintiff  below,  she  Is  not  entitled  to  re- 
cover under  the  law.  We  think  none  of  audi 
assignments  of  error  are  well  taken. 

[1]  The  first  question  presented  for  our 
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detennlnatton  Is  the  same  as  that  raised  1^ 
the  Burety  company's  demurrers  to  the  com- 
plain^ the  overmllng  of  whldi  la  assigned  as 
error,  and  that  ts  wheCber  or  not  the  acts  of 
the  detective  agtmcy,  acting  hj  the  said  Tag- 
gert,  and  complained  of  by  the  plaintiff  be- 
low, are  within  the  terms  and  conditions  of 
the  bond. 

Some  ^ort  is  made  by  the  plaintiff  In 
error  to  show  that  an  employer  cannot  be 
In  a  posltl<ai  to  sue  upon  the  bond  of  a  de- 
tectlTe  acency  whom  he  has  employed.  Sec- 
tion 2088.  R.  8. 1908,  provides  that  suit  upon 
such  bond  may  be  brou^t  "by  and  to  the 
nae  of  any  pwaoo  *  •  •  injured  by  a 
bieacSi  of  any  at  tiie  conditions  tliereof." 
Under  the  statnte,  the  ben^t  ai^tears  to 
Innxe  to  the  party  Injured  In  case  of  a  breach 
of  the  bond.  We  deem  this  suffldent-as  show- 
ing that  the  employer  of  a  detective  agency, 
as  wea  as  any  oth«r  person,  may  In  a  proper 
case  avail  hlma^  of  tb»  remedy  provided  for 
in  Oie  statnt^  above  dted.  We  tbinfc  the  in- 
tention of  the  statute  la  to  give  equal  pro- 
t^km.  aiul  to  afford  a  remedy  to  the  em- 
ployer of  detectives  and  to  posons  subject  to 
the  detectives*  Investigations  from  the  un- 
lawful, unfaithful,  and  dishonest  conduct  of 
the  detective  In  the  course  of  the  perform- 
ance of  his  duties,  within  his  contractual 
relations,  and  within -the  scope  of  his  em- 
ploymmt.  If  Injury  should  result  from  a 
breach  ot  Om  bond  <m  account  of  such  oon- 
diu:t  Tbe  case  of  Frost  v.  American  Surety 
Co.  0914)  217  Bfaas.  2»4.  IM  N.  E.  7S0,  Ann. 
Cas.  191TA,  683,  Is  authority  for  the  proposi- 
tion that  the  relation  of  master  and  servant 
obtains  between  the  detective  and  bla  em- 
ployer and  that  the  bond  Is  for  the  protection 
of  the  employer. 

[2]  The  further  aiiestion  arises  as  to  what 
acts  may  cimstitute  a  breach  of  the  conditions 
of  tbe  bond.  We  can  yield  no  assent  to  the 
contention  of  plaintiff  in  error  that  snch  acts 
must  pertain  solely  to  what  is  coiumonly  un- 
derstood to  be  "detective  work."  The  statute 
and  the  bond  has  reference  to  "the  detective 
business."  A  "business"  is  that  which  oc- 
cupies the  time,  attratlon,  and  labor  of  men 
for  the  purpose  of  a  livelihood  or  profit  9 
C.  J.  1101,  A  man  may  do  in  the  course  and 
as  a  part  of  his  business  many  acts  which 
would,  be  d<me  If  be  were  ragaged  In  some 
other  business,  such  as  keeping  books  or 
making  and  carrying  out  agreements  for  com- 
pensation for  services  rendered  or  goods  fur- 
nished in  the  business.  When,  he  performs 
these  acts,  he  Is  not  popularly  understood  to 
be  doing  anything  outside  of  bis  regular  busi- 
ness. When  the  detective  Taggert  committed 
the  acts  complained  of,  he  was  still  regarded 
by  the  public  and  by  all  persous  concerned 
as  carrying  on  the  detective  burineta,  since 
these  acts  had  reference  to  securing  profit, 
not  as  a  real  estate  agent,  but  in  the  detec- 
tive business;  the  profit  being  ost^slbly  and 
In  reality  by  way  oi  compensation  for  detec- 


tive services  within  bis  employment  bj  tile 
plaintiff  BfUler. 

The  words  ^'carry  on  the  detective  busi- 
ness," as  found  in  the  statute  and  In  tbe 
bond,  constitute  H  general  expression.  Gen- 
eral words  in  a  statute  should  receive  a 
general  construction.  36  Cyc.  1118.  The 
words  quoted  are  Joined  with  the  conjunction 
"and"  to  a  clause  containing  the  words  "pw- 
form  such  services,"  from  which  it  Is  reason- 
able to  conclude  that,  while  the  words  last 
quoted  refer  to  acts  pertaining  to  the  work 
of  detecting  or  Investigating,  the  words  first 
quoted  have  a  broader  meaning  and  are  In- 
tmded  to  comprehend  acts  outside  of  those 
pertaining  to  detective  work. 

Hie  Legislature  Intended  to  place  tbe  boA- 
ness  of  private  detectives  in  the  liands  of 
trustworthy  persons  cnly.  This  appears  from 
section  2086,  B.  S.  1908,  which  provide*, 
among  other  things,  that  the  aK>lication  fOr 
a  license  to  carry  on  the  detective  business 
shall  contain  tbe  names  of  not  less  than  three 
persons  as  references  of  whom  inquiry  can 
be  made  as  to  the  character,  standing,  and 
reputation  of  the  party  making  the  apidlca- 
tion.  Mere  references,  or  responses  made  to 
inquiries,  are  not  a  guaranty  of  tbe  bonesty 
or  reliability  of  any  person.  Hence  the  stat- 
ute in  a  subsequent  section  requires  a  bond 
to  be  furnished  by  the  detective,  and  the  bond 
is  intended  to  be  a  security  that  the  detective 
will  carry  on  his  business  as  a  trustworthy 
person  and  that  the  employer  of  such  detec- 
tive will  not  be  injured  by  the  manner  in 
whicb  the  latter  carries  on  bis  detective 
business.  The  bond  Is  for  the  protection  of 
the  employer,  as  was  stated.  While  sucb  em- 
ployer may  be  injured  by  an  unlawful,  un- 
faithful, or  dishonest  mode  of  doing  detective 
work,  it  is  also  true  that  such  employer  may 
be  injured  by  fraud  practiced  upon  him  by  tbe 
employed  detective  in  carrying  on  tbe  busi- 
ness. In  carrying  on  the  business  tbe  detec- 
tive may  make  agreements  as  to  the  compen- 
sation for  detective  services;  such  agree- 
ments are  a  part  of  the  detective  business. 
In  the  making  and  carrying  out  of  sudi  agree- 
ments, the  detective  has  the  same  opportuni- 
ty, If  not  a  greater  one,  to  Inflict  injury  upon 
bis  employer  than  by  the  manner  in  which 
he  conducts  the  detective  work  contracted 
for.  The  Intent  of  tbe  statute  is  to  protect 
employers  in  their  dealings  with  detective 
agencies,  so  that  when  such  detective  agen- 
cies are  onployed  to  make  an  Investigation 
they  shall  deal  with  their  employer  "lawfully, 
honestly  and  faithfully,"  as  long  as  business 
relations  arising  out  of  the  employment  and 
connected  with  it  continue.  The  condltiona 
of  the  bcmd  apply  to  sudh  acts  as  are  done  in 
the  course  of  employment,  and  also  sudi  acts 
aa  are  done  to  enable  the  detective  to  per^ 
form  bla  detective  duties  or  to  compensate 
him  therefor. 

[3]  Detectiv<e  agencies  may  violate  the 
terms  ot  the  bond  without  being  guilty  of  the 
"tVl^ession"  of  the  "compounding  of  any 
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criminal  offense"  mentioned  In  the  etatate, 
since  tbe  .words  "lawfully,  honestly  and  faitta- 
fnlly"  eacb  bear  their  distinct  significance 
and  have  the  same  force  and  effect  as  If  they 
were  not  followed  by  the  phrase  "without 
oppression,  and  wlthoat  compounding  any 
crlndnal  offense.** 

[4]  We  do  not  think  that  the  plaintiff  In 
error  Is  In  ft  position  to  complain  that  the 
allegations  of  the  complaint  were  not  sup- 
ported by  the  evidence  or  that  there  was  a 
variance  between  the  pleading  and  the  proof. 
From  our  examination  of  the  abstracts  of 
the  record,  we  are  forced  to  readi  the  oon- 
clusloi  that  the  evidence  disclosed  a  greater 
d^ree  of  wrongdota^  on  the  part^f  ttie  de- 
tectlre  Taggert  than  that  alleged  In  the  com- 
plaint, and  we  are  unable  to  see  that  there 
was  such  a  variance  betwe«i  pleading  and 
proof  as  was  prejudicial  to  the  plaintiff  tn 
error.  Under  these  drcumstances,  we  cannot 
reverse  the  judgment  on  such  grounds,  es* 
pedally  Is  this  the  case  In  view  of  section  20, 
c.  6,  Session  Laws  of  1911.  whldi  provides 
that: 

The  Supreme  Ooort  "shall  disregard  any  error 
or  defect  in  'the  proceedings  which  riiall  not 
afFcct  the  mibstanbal  rii?hta  of  the  parties,  and 
no  jadgment  shall  be  reversed  or  affected  by 
reason  of  audi  error  or  defect." 

There  was  no  material  evidence  given  on 
tbe  part  of  the  defendant  tending  to  con- 
tradict or  to  rebut  the  evidence  of  tbe  plain- 
tiff, except  that  concerning  the  value  of  tbe 
land,  and  the  same,  bdng  untmpeacbed,  must 
be  taken  to  be  true. 

We  do  not  discover  any  error  In  tbe  admls- 
fiioo  of  Incompetent,  Irrelevant,  or  immaterial 
evidence  that  was  In  any  way  prejudicial  to 
the  defendant. 

[t]  Tbe  plaintiff  in  error  bases  an  assign- 
ment of  error  upon  the  contention  that  tbe 
breach  of  tbe  bond  was  not  properly  pleaded 
to  bind  the  surety.  We  think  the  complaint 
In  its  statement  of  the  ultimate  facts  was 
clearly  within  the  requirements  of  section  49. 
Hills*  Ann.  Code,  which  provides  that  tbe 
complaint  shall  contain  a  "statement  of  the 
facta  constituting  the  cause  of  action,  in  or- 
dinary and  concise  language,  without  unnec- 
essary repetition."  The  complaint  Rets  out 
the  bond  in  full,  which  necessarily  reveals 
the  conditions  therein;  then  specifically  al- 
leges the  acts  of  the  detective  Taggert  which 
manifestly  showed  such  conduct  on  his  part 
ax  was  unlawful,  unfaithful,  and  dishonest, 
and  a  violation  of  such  conditions.  This  we 
think  an  ample  pleading  of  the  breech  of  the 
conditions  of  tbe  bond  In  question,  and  a  full 
compliance  with  the  Code  section  above  dted. 

[I]  The  letter  claimed  to  be  newly  discover- 
ed evidence  relied  upon  as  a  ground  for  mo- 
tion for  new  trial  was  not  accompanied  by 
evidence  tending  to  rebut  tbe  presumption  of 
negligence  In  not  producing  the  same  at  tbe 
trial  as  required  under  the  rule.  Further- 
niitre.  if  admitted  In  evidence,  this  letter 


would  mot  tmA  to  contradict  or  lebot  tbe 
material  evidence  given  on  tbe  part -of  tbe 
plaintiff  relative  to  the  real  estate  transac- 
tlona;  There  was  no  error  In  not  «nuitlnff 
the  motion  for  new  trial  on  sncb  grwiod. 

[7}  On  the  measure  of  damages.  Uie  court 
Instructed  tbe  Jury,  In  snhstanoe,  that  If 
they  found  from  the  evidence  that  tbe  plafn- 
tur  was  entitled  to  recover  they  should 
award  giv^  damages  as  would,  in  their  Jodg- 
meat  after  a  fair  consideration  of  fbe  evi- 
dence. Justly  and  fully  compensate  plaintiff 
for  the  pecuniary  damages  she  had  suffered. 
Tills  appears  to  have  been  a  fair  instmcdon 
in  that  regard  under  the  law.  and  was  anb- 
stantially  the  same  as  Instruction  10  request- 
ed by  tbe  defendant 

[II  Tbe  evidence  .was  somewhat  coiifllctlii« 
as  to  the  value  ot  tbe  land  of  whicb  ttie 
plaintiff  bad  been  deifflved  by  the  detective 
Taggert  In  a  manner  alleged  to  have  beoi  un- 
lawful, unfaithful,  and  dishonest  in  his  deal 
lugs  with  plaintiff.  It  waa  tbe  duty  of  the 
Jury  to  ceccmcile  tbe  testimony  In  that  re- 
gard, and  on  the  whole  evidence  there  appears 
to  have  been  sufficient  testimtmy  on  which 
to  base  the  verdict  of  the  Jury;  and,  under 
such  circumstances,  this  court  would  not  be 
Justified  in  holding  that  tbe  verdict  was  ex- 
cessive. 

Other  assignments  of  error  not  bra^inbe- 
fore  noted  are  not  well  taken.  Xhey  present 
only  such  questions  of  law  as  are  alreadj- 
passed  upon  in  this  opinion. 

The  judgment  Is  affirmed. 

Affirmed. 

WHITE,  a  J.,  and  BAILET,  J.,  coocor. 


BOULDPJR  ft  TARIMER  C30UNTT  IRRI- 
GATING  &  HFG.  DITCH  ft  RESE^ 
VOIR  CO.  V.  CULVESR  «t  aL 
(No.  8752.) 

(Suprone  Coort  of  Colorado.    April  2,  1917.) 

1.  Waters  ano  Wateb  Coubses  ^==»32— Ap- 
pbopbiatio  n— a  ban  donment. 

An  appn^riation  of  water  for  irrisatioa  is 
not  abandoned  by  abandoniiw  on  de&tructiun  by 
fiood  the  ditch  to  which  the  water  was  de- 
creed; it  being  diverted  Into  anotbw  ditch 
owned  by  the  same  persons  and  used  for  irriga- 
tion. 

[Eid.  Note.— For  olber  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S§  21,  22.] 

2.  Watkbs  ano  Wateb  Oouasia  «=»S0— Ap- 

PBOPBIATIOH— GUANQJNa  PoiNT  Of  DiVEB* 
SION. 

Change  of  point  of  diversion  of  an  appro- 
priation of  water,  permission  for  which  Laws 
1903,  p.  279,  provides  shall  be  decreed  unless  it 
appears  it  win  injure  vested  rights  of  others  in 
tbe  waters  of  tbe  stream,  may  be  made  from  a 
]>oint  :ib()ve  to  erne  still  further  above  the  Junior 
Bppropriutor*s  point  of  diversion. 

[Ed.  Note.— For  other  eases,  eee  Water*  and 
Water  Courses,  Cent.  Dig.  §  20.J 
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3.  Watvbs  akd  Wateb  Ooubses  «»217— Ap-  , 

PBOPBIATIOH— <5atE8  AT  INTAKE. 

Tbe  owner  of  an  irri(atioD  ditch  should,  aa 
required  by  Laws  1911.  p.  468,  maiotain  a 
headgate  at  poiiit  of  intake  from  a  stream,  so 
ttiat  the  water  commissioner  may  properly  reg- 
ulate the  ose  of  water;  ao  appropriatbr  hav- 
ing no  ri^t  to  divert  more  water  than  is  neces- 
sary, or  at  a.  time  when  It  cannot  be  benefidal- 
ly  applied  for  irrigation. 

WBd.  Note.— For  other  cases,  see  Waters  and 
Bter  Oonrses,  Gent  Dig.  1  306.] 

Error  to  District  Court,  Boulder  Oonnty; 
Neil  F.  Graham,  Judge. 

Suit  by  tlie  Boulder  &  Larimer  County  Ir- 
rigating &  Manufacturing  Ditch  &  Reservoir 
Company  against  Frederick  W.  Culver  and 
others,  consolidated  with  another  proceed- 
ing between  the  same  parties.  From  an  ad- 
verse Judgment,  plaintiff  brings  error.  Af- 
firmed. • 

L.  R.  Rhodes,  of  Ft.  Collins,  tor  plaintiff 
In  error.  John  A.  Bush,  of  Denver,  for  de- 
fendants In  error. 

GARRIGUES,  J.  Over  60  years  ago  Cary 
Culver  and  John  Mataoney  settled  on  Little 
Thomp^n  creek,  In  Larimer  county,  where 
they  acquired  a  large  tract  of  land  and  were 
engaged  in  farming  and  stock  raialng.  In 
1867  tliey  took  out  a  ditch  called  the  Culver 
and  Mahoney  ditch  from  the  creek  for  ir- 
rigation. About  1,200  acres  of  their  land  lay 
under  this  ditch  as  extended  in  1875.  In 
1878  Culver  and  Mahoney,  together  with 
one  Blore.  took  out  another  ditch  with  in- 
take about  a  half  a  mile  further  up  the 
creek  which  they  called  the  Supply  Lateral 
ditch.  Being  higher  up.  It  covered  about 
2,000  acres  of  the  Culver  and  Mahoney  tract 
It  seems  from  the  evidence  that  this  ditch 
might  have  been  built  In  1878  for  three  pur- 
poses: To  carry  Independent  water  from  the 
St.  Vrnln  creek  that  came  from  the  Supply 
Lateral ;  to  make  a  distinct  appropriation 
from  the  Little  Thompson  tbrough  tiie  sup- 
ply lateral  ditch ;  and  to  carry  the  appro- 
priations already  made  by  tbe  Culver  and 
Mahoney  ditch.  Culver  succeeded  to  the  rights 
of  Mahoney,  and  after  the  former's  death, 
his  four  children,  defendants  in  error,  suc- 
ceeded to  hla  ditch  and  water  rights.  In 
1883  there  was  a  general  adjudication  under 
tbe  statute  of  all  the  ditch  rights  on  the 
tttream,  which  among  others,  settled  the  fol- 
lowing priorities:  Culver  and  Mahoney  ditch 
priority  No.  13,  19.5  cubic  feet  per  second, 
date  April  15, 1867,  priority  No.  30, 19.5  cubic 
feet  per  second,  date  April  30, 1875 ;  Boulder 
and  Larimer  County  dltcb,  priority  No.  27, 
27.2  cubic  feet  per  second,  June  30,  1875, 
priority  No.  36,  39.52  cubic  feet  per  secoud, 
May  10,  1877 ;  and  the  Supply  Lateral  ditch, 
priority  No.  43,  35.568  cubic  feet  per  sec- 
ond, November  80,  1878.  There  is  evidence 
that  the  Culver  and  Mahoney  ditch  was  hard 
to  maintain,  and  that  one  purpose  In  con- 
structing the  Supply  Lateral  ditch  was  to 


transfer  Into  and  use  through  It,  the  Culver 
and  Mahoney  appropriations.  The  evidence 
shows  that  from  1878  to  1894.  tbe  Culver 
and  Mahoney  water  was  generally,  though 
not  always,  carried  through  the  Supply  Lat- 
eral ditch.  In  IBM  an  unprecedented  flood 
swept  down  the  creek  and  carried  away  the 
Culver  and  Mahoney  beadgate,  dam,  and 
flume,  and  filled  up  tbe  ditch  with  debris  so 
that  It  was  completely  destroyed  and  could 
be  no  longer  used  to  divert  water  from  the 
creek.  Since  this  flood  In  1804  the  Culver 
and  Mahoney  ditch  water,  when  needed  for 
Irrigation  of  the  Culver  lands  and  obtainable 
from  the  creek,  has  been  diverted  into  and 
used  throngh  the  Supply  Lateral  dltcb.  Tbe 
evidence,  which  bu stains  the  finding  of  the 
court,  shows  that  tbe  80  feet  of  the  old 
Culver  and  Mahoney  appropriations  since 
1894  has  been  diverted  and  nsed  exclusive- 
ly through  the  Supply  Lateral  ditch,  and  that 
tlie  old  Culver  and  Mahoney  ditch  since  then, 
except  as  a  lateral,  has  been  abandoned.  No 
decree  was  obtained  authorizing  such  trans- 
fer. The  Culver  and  Mahoney  water  was 
used  this  way  without  complaint  through  tbe 
Supply  Lateral  ditch  until  1012,  when  the 
water  commissioner  refused  to  recognize  the 
transfer  until  a  decree  was  obtained  there- 
for. Thereuimn,  August  5,  1912,  defendants 
in  error  filed  a  petition  in  the  proper  court 
praying  that  the  original  decree  entered  In 
1888  to  the  Culver  and  Mahoney  ditch  be  so 
modified  that  tbe  appropriations  decreed  to 
It  be' changed  In  the  point  of  diversion  and 
the  priorities  transferred  to  tbe  headgate 
and  Intake  of  the  supply  lateral  ditch.  The 
Boulder  &  Larimer  County  Irrigat^g  & 
Manufacturing  Ditch  &  Reservoir  Company, 
plaintiff  In  error,  entered  Its  appearance  and 
protested  against  such  transfer.  January 
21,  191?,  It  filed  a  complaint  praying  that 
the  priorities  of  appropriation  decreed  to  the 
Culver  and  Mahoney  ditch  he  declared  aban- 
doned, and  that  tbe  transfer  of  the  priorities 
be  enjoined.  April  7,  1913,  these  two  cases 
were  consolidated  for  trial,  and  August  IS, 
1913,  after  trial  to  the  court.  It  found  there 
had  been  no  abandoumeut  of  the  Culver  and 
Mahoney  water  since  the  decree  of  1S83  and 
entered  a  judgment  dismissing  the  complaint 
In  the  transfer  case  It  entered  a  decree  per- 
mitting the  Culver  and  Mahoney  water  to  be 
transferred  from  the  headgate  of  the  Culver 
and  Mahoney  ditch  Into  the  Intake  and  bead- 
gate  of  the  Supply  lateral  ditch,  and  plain- 
tiff in  error  brings  the  case  here  for  review. 

[1 J  1.  The  evidence  shows  that  the  39  fet't 
of  the  Culver  and  Mahouey  water  was  used 
every  year,  when  obtainable,  from  1878  to 
1894,  through  one  ditch  or  the  other,  that 
after  the  flood  destroyed  the  Culver  and 
Mahoney  ditch  In  1894  It  was  abandoned  ex- 
cept as  portions  of  It  were  used  as  a  lateral, 
but  that  the  Culver  and  Mahoney  priorities 
were  not  abandoned,  and  that  the  water  de- 
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creed  to  this  ditch  was  diverted  into  the 
Intake  of  the  Supply  Lateral  dltcb  where  It 
was  used  without  objection  for  Irrigation 
until  1912.  While  the  ditch  was  abandoned, 
the  evidence  is  not  clear,  satisfactory,  and 
convincing  that  the  water  rights  decreed  to 
it  were  abandoned.  It  is  quite  the  contrar;. 
Therefore  the  judgment  dismissing  the  aban- 
donment complaint  will  be  affirmed. 

[2]  2.  The  transfer  statute  (Laws  of  1003, 
p.  270)  provides  that  the  court  shall  enter  a 
decree  permitting  the  change  unless  It  ap- 
pears from  the  evidence  that  such  change 
will  injuriously  affect  the  vested  rights  of 
others  In  and  to  the  water  of  the  stream. 
The  intake  of  the  Supply  Lateral  ditch  is 
about  a  mile  above  the  Intake  of  the  old  Cul- 
ver and  Mahoney  ditch,  and  the  Intake  of 
the  Boulder  and  Larimer  County  ditch  is 
about  a  mile  below.  The  evidence  shows, 
unless  the  water  was  abandoned,  that  it 
made  no  difference  to  the  Boulder  and  Lari- 
mer County  ditch  consumers  whether  the 
Colver  and  iBIahoney  water  was  diverted 
through  the  Intake  of  the  Culver  and  Maho- 
ney ditch  or  the  Supply  Lateral  ditch.  It  is 
apparent  from  the  evidence  that  it  could 
make  no  difference,  at  which  beadgate  It  was 
takm  out,  it  the  Oalvers  were  oititled  to  use 
the  water.  In  fact,  one  of  the  officers  of 
plaintiff  in  error  testified  that,  if  the  water 
was  not  abandoned,  and  the  Culvers  were 
entitled  to  use  It,  taking  it  out  higher  up  the 
stream  would  be  an  advantage  to  their  dlt<^ 
rather  than  an  injury.  The  finding  of  the 
court  that  the  rested  rights  of  others  In  and 
to  the  use  of  the  water  of  the  stream  will 
not  be  injuriously  affected  on  account  of  the 
transfer  is  right,  and  the  decree  permitting 
the  transfer  will  be  affirmed.  The  whole 
question  turned  on  the  right  of  the  Culvers 
to  the  use  of  this  water  through  the  Supply 
Lateral  ditch.  Of  course,  if  the  Culver  and 
Mahoney  vratar  tights  were  abandoned,  then, 
the  priority  of  the  Boulder  and  Larimer 
County  ditch  being  senior  to  the  priority  of 
the  Supply  Lateral  ditch,  plaintiff  In  error 
would  be  injuriously  affected  by  the  tmns- 
fer.  The  contention  of  plaintiff  In  error 
seems  to  be  that  the  Culver  and  Mahoney 
water  was  abandoned  at  the  time  the  ditch 
was  abandcmed  in  1804,  and  that  since  then 
the  water  they  diverted  into  the  Si^)ply 
Lateral  dltdi  was  the  water  decreed'  to  that 
ditch,  having  a  priority  dating  from  1878. 
But  the  evidence  does  not  sustain  this  con- 
tention. On  the  contrar7,  it  shows  that  the 
Quiver  and  Mahoney  water  has  been  con- 
stantly used  since  1804  ttmragh  the  Suptdy 
Lateral  ditch  with  no  intention  of  aban- 
donment. It  would  seem  strange  for  the 
owners  to  permit  an  appropriation  having  a 
priority  dating  from  1867  to  pass  their  in- 
take and  flow  down  the  stream  for  the  use 
of  a  junior  dltcb,  while  diverting  into  their 
own  ditch  an  apprtHtrlatlon  havhig  a  i^rl- 
ty  dating  from  1878. 


S.  It  is  jwsslMe  that  In  the  adjudication 
of  1883  the  Culver  and  Mahoney  water 
should  have  been  decreed  to  the  Sni^Iy  Lat- 
eral ditch  Instead  of  the  Oolver  and  Ma- 
honey ditch.  If  It  was  an  error,  we  are  not 
attempting  to  correct  It,  bat  we  do  not  see 
how  plaintiff  In  error  can  be  harmed  by  a 
change  in  the  point  of  diversion,  with  the 
question  of  abandonment  eliminated.  The 
Culver  and  Mahoney  priorities  are  senior  to 
the  Boulder  and  Larimer  Coanty  dltdi  ap- 
propriatl<His,  and  the  latter  are  all  senior 
to  the  Supply  Lateral  ditch  appropriation ; 
so,  after  the  39  feet  of  the  Culver  water  has 
been  diverted,  the  Boulder  and  Larimer 
County  ditch  Is  prior  to  the  Bni^ily  Lateral 
ditch. 

[8]  The  evidence  shows  that  the  Supply 
Lateral  dlb^  is  token  out  oa  a  grade  below 
tSie  bed  of  the  creek,  and  that  it  has  no  head- 
gate.  Laws  of  1911.  p.  463,  require  the  own- 
ers of  irrigating  ditches  taking  water  from 
any  stream  to  erect,  maintain,  and  keep  In 
repair  at  the  point  of  Inteke  a  suitable  and 
proper  beadgate.  It  gives  the  water  offtelals 
power  to  compel  the  installaticMi  of  a  head- 
gate,  so  that  the  water  commissioner  can 
regnlate  the  flow  into  the  ditch.  While  the 
Culvers  have  the  prior  right  to  divert  39 
feet  from  the  stream  when  they  have  a  ne- 
cessity for  ite  use,  they  have  no  right  to  di- 
vert more  on  the  Cnlver  and  Mahoney  de- 
cree than  is  necessary,  or^t  a  time  when  it 
cannot  be  beneficially  applied  for  irrigation, 
and  the  Intake  oi  the  dltdi  should  have  a 
beadgate  so  that  the  water  commls^onw 
can -properly  regnlate  the  use  of  the  water. 

Judgment  affirmed. 

WHITB,  OL      and  SCOTT,  J.,  ooncor. 


HENSEN  V.  PBTEB.   (No.  1383&) 
(Summe  Oonrt  of  Washington.   April  18; 

1.  LncrrATioiT  of  Acnons  «s»lll— Compota- 
TiON  or  Period— Stat  bt  Injunoiion. 

An  injunction  obtained  by  a  judgment  debtor 
preventing  enforcement  ot  judgment  wiUiin 
time  limited  by  Rem.  Code  1015,  f  459,  will  bd»- 
pend  the  running  of  the  statute  until  dismissal 
of  injunction,  and  this  does  not  amount  to  judi- 
cial legi^ation  as  reading  exceptions  into  a 
statute  that  the  L^slatare  has  not  seen  fit  to 
make,  nor  does  it  rest  on  the  idea  that  the  statp 
ute  ot  limitatiras  la  inhmntly  an  uncMiaci<Hf 
able  defense,  nor  docs  it  carry  the  Implication 
that  a  Utigflint  is  to  be  pmaliied  for  future  to 
maintain  his  poeition  in  a  lawsuit,  but  is  baaed 
upcm  the  equitable  prindide  that  one  cannot 
avail  himself  ot  unconscientioaa  advantage  ob* 
tained  by  hia  wrongful  act  and  without  fuilt  of 
his  adversary. 

[Ed,  Note.— For  other  eases,  see  Limit^tlan  ol 
Actions,  Cent.  Dig.  !  B21.] 

2.  LnnTATioN  ov  Actions  ®=»111— Computa.- 
TioH  OF  Period  —  Stat  bt  Iirjuitonon  — 

TDCBLT  AcnOM  AITEB  REMITTrrUB. 

Where  plaintiff  had  eight  months  in  which 
to  enfMTce  judgment  when  prevuted  by  defend- 
ant's injunction  which  stopped  the  running  of 
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the  statnte  of  limitati<»is,  and  paid  property 
under  execution  67  days  after  filing  of  remit- 
tituT,  his  sale  was  timely,  and  It  is  immaterial 
whather  judgment  lien  continued  fn  force  during 
such  saspension  and  in  addition  for  a  period 
corre^nding  to  the  unexpired  portion  thereof, 
or  that  plnintiff  must  proceed  within  a  reason- 
able time  after  dissolution  of  injuoctioii,  as  in 
either  event  the  action  was  timely. 

Note:— For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  |  521J 

8.  SlXECunoN  «»221— BXOHT  TO  Shx  Pbop- 

EBTT  AFIKB  RBTUBN. 

In  absence  of  statute,  an  officer  having  levied 
an  exeeotitm  before  the  return  day  may  there- 
aftv  and  after  actaal  retom  prosecute  neces- 
sary proceedings  to  convert  the  property  into 
money,  and  for  the  purpose  6t  satisfying  the 
judgment,  and  this  is  especially  so  where  Aer- 
ifl  has  been  interrupted  the  jadgmoit  debtor's 
injunetion. 

[Ed.  Note.— For  other  caaesi  aea  Sxecutlitt, 

Cent.  Dig.  SS  626-628.1 

D^rtment  L  Ai^ieal  from  Superior 
Goart,  King  County;  J<^  S.  Jorey,  Judgfc 

Motion  to  confirm  execution  sale  of  re&l 
proper^  by  Lonla  Hens^  contested  by  W. 
H.  Peter.  Motloa  dmled,  and  cwtestant 
appeals.  Bevened,  with  directions  to  con- 
firm sale. 

McBumey  &  O'Connor,  of  Seattle,  for  ap- 
pellant Cochran  &  Plommer,  of  Port  An- 
geles, and  Van  Dyke  &  Thconafl,  of  Seattle, 
tvr  respondent. 

WEBSTER,  J.  [1]  This  Is  an  appeal  from 
an  order  denying  a  motion  to  confirm  an  ex- 
ecution sale  of  real  property.  The  perti- 
nent facts  are  these:  On  the  30th  day  of  Ju- 
ly, 1008,  appellant  Louis  Hensen  obtained 
a  judgment  against  respondent  W.  H.  Peter 
in  the  superior  court  of  King  county,  In  the 
sum  of  $560.  On  the  20th  day  of  November, 
1013,  a];4>ellant  caused  an  execution  to  be 
Issued  upon  the  Judgment,  directed  to  the 
sheriff  of  Clallam  county.  On  the  21st  day 
of  Movember,  1913,  the  execution  was  levied 
nprai  certain  real  j)roj)erty  In  Clallam  county 
belonging  to  nft|^ndent  Thereafter  the 
property  was  duV  advertised  to  be  sold  on 
January  10,  1914.  On  the  9th  day  of  Janu- 
ary, 1914,  a  temporary  Injunction  was  sued 
out  of  the  superior  court  of  Clallam  county 
by  respondent,  restraining  the  sheriff  and  ap- 
pellant from  proceeding  to  sell  the  property 
under  the  execution.  Upon  trial  the  injunc- 
tion was  dissolved  and  the  action  dismissed, 
whereupon  res[)ondent  appealed  to  this  court 
and  superseded  the  Judgment  The  appeal 
was  thereafter  heard,  and  the  Judgment  of 
the  lower  court  affirmed.  Peter  v.  Hensen, 
86  Wash.  413,  150  Pac.  611.  On  the  4th  day 
of  January,  1816,  the  remittitur  In  the  cause 
was  filed  In  the  office  of  the  clerk  of  the  su- 
perior court  of  Clallam  county.  On  the  11th 
day  of  March,  1916,  the  property  formerly 
levied  upon  was  sold  by  the  sheriff,  and  re- 
turn of  sale  was  duly  made  to  the  superior 
court  of  King  county.  Appellant  thereafter 
moved  for  a  confirmation  of  the  sale,  to 


PBTBB  6X3 

which  respondent  objected  upon  the  sionnd 
that  at  the  time  the  property  was  sold  more 
thair  six  years  had  elapsed  since  the  rendi- 
tion of  the  Judgment  upm  which  the  execu- 
tion was  baaed,  and  that,  by  virtue  of  the 
provlslonB  of  Rem.  Code,  i  459.  the  lien  of 
the  Jadgmeot  had  exirtred,  and  the  sale  was 
consequently  void.  This  objection  was  sus- 
tained, and  appellant's  motion  for  coufirma- 
tlon  denied,  tarn  which  order  this  appeal 
la  prosecuted. 

KespondMit  u^es  that^  notwithstanding 
the  injunction,  upon  the  expiration  of  the 
statutory  period  of  Ox.  years,  the  judgment 
ceased  to  be  a  Uen  upon  his  property,  and 
that  the  sale  under  the  execution  was  a  nul- 
lity. Appellant  contends  that,  Inasmuch  as 
the  sale  would  have  been  made  well  within 
the  six-year  period  but  for  the  Injunction 
which  was  subsequently  dissolved.  resp<md- 
ent  cannot  be  beard  to  say  that  the  Uen  has 
been  (Jlscharged  by  the  running  of  the  stat- 
ute. The  effect  of  an  Injunction,  which  la 
subsequently  dissolved,  on  the  Uen  upon  real 
estate  of  a  judgment  which  expires  by  limi- 
tation during  the  time  the  Injunction  Is 
kept  In  force,  is  an  Im'portant  question  of 
first  Impression  In  this  jurisdiction  and  one 
npcHi  whlcb  the  courts  are  not  in  aitire  ac- 
cord. Therefore  we  have  carefully  examined 
the  authorities  In  an  effort  to  ascertain  and 
adopt  the  correct  rule. 

Freeman,  hi  his  work  on  Judgments  (4th 
Ed.)  ToL  2,  I  894,  after  dlscosslpg  the  ques- 
tion at  some  length,  concludes  that  the  better 
view  Is  that  the  Issuing  at  an  injunction 
which  Is  subsequently  dlsBoIved  does  not  de- 
stroy the  judgmmt  Uen;  that  If  the  Judg- 
ment debtor  procures  an  todunctloo,  and 
therelgr  pievents  the  enforcement  of  the 
Judgment  within  the  time  limited  by  law, 
and  the  injunction  Is  thereafter  dlssdlved, 
he  Is,  upcm  equitable  grounds,  not  permitted 
to  take  advantage  of  his  own  wrong  by  urg- 
ing that  the  Uen  has  been  lost  by  the  delay 
caused  by  his  writ. 

In  1  Bladi:  on  Judgments  (2d  Ed.)  }  896, 
the  same  view  is  expressed  In  the  following 
language: 

"Where  the  executitm  ot  a  judgment  is  re- 
strained by  injunction  until  the  lien  is  lost  by 
Limitation,  the  party  proceeding  by  injuoction, 
upon  its  diasoluti(»i,  cannot  t^e  advantage  of 
such  loss  of  the  lien." 

In  1  Joyce  on  Injunctions,  |  670,  the  fol- 
lowing rule  is  announced: 

"Bquity  will  regard  a  judgment  debtor,  apply- 
ing for  an  injnncti<Hi  to  restrain  the  execution 
of  the  judgment,  as  consenting  that'  if  the  in- 

t' unction  be  improvidently  granted,  he  will  put 
is  adversary  in  the  same  condition  he  was  at 
the  time  it  was  granted,  and,  therefore,  if  while 
an  execution  has  been  unjustly  restrained  the 
judgment  has  been  barred  at  law  by  the  statute 
of  limitationa,  equity  will  furnish  a  remedy  by 
enjoining  the  judgment  defendant  from  pleading 
such  statute." 

High,  In  his  Treatise  on  Injunctions  (4th 
Ed.)  voL  2,  i  1636,  announces  this  rule: 
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"Hie  effect  of  a  decree  dissolving  an  Injunc- 
tion against  the  enforcement  of  an  execution  at 
law  is  to  restore  the  execution  creditor  to  tlie 
same  position  which  he  occupied  before  the 

? ranting  of  the  writ,  and  he  may  proceed  to  en- 
orce  his  execution  as  if  no  injaoction  had  been 
granted." 

In  the  course  of  the  opinion  In  Pnlten^ 
T.  Warrra,  «  Vesey,  Jr.'s,  Rep.  73,  Lord  ES- 
don  said: 

"I  consider  these  persons  as  plaintiffs,  asking 
an  injunction,  and  impliedly  saying  they  ask  it 
upon  the  terms  of  putting  this  plaintiff  [the  de- 
fendant in  the  injunctiwi  proceedings]  in  exact- 
ly the  same  situation,  as  if^it  had  been  determin- 
ed they  were  not  entitled;  toe  otherwise  there 
is  no  color  of  justice  calling  upon  the  court  to 
discuss  the  question  whether  they  are  entitled  to 
equitable  relief." 

In  Work  V.  Harper.  31  Mlsa.  107,  66  Am. 
Dec.  549,  a  case  where  a  Judgment  creditor 
was  prevented  from  enforcing  his  execution 
until  after  the  expiration  of  the  time  pre- 
scribed by  statute.  In  consequence  of  an  In- 
junction granted  on  application  of  a'  mort- 
gagee of  the  property  the  lien  of  whose  mort- 
gage was  at  the  time  of  the  issuance  of  the 
injunction  secondary  to  that  of  the  Ji^dg- 
meut,  and  the  injunction  was  subsequently 
dissolved  upon  the  failure  of  the  mortgagee 
to  establish  bis  right  to  the  writ,  it  was  held 
that  he  could  not  take  advantage  of  the  fact 
that  the  lien  of  the  judgment  was  lost.  Mr. 
Justice  Handy,  speaking  for  the  court,  said: 

"Upon  the  first  p<Hnt,  it  appears  that  the  judg- 
ment of  the  appellee  was  rendered  on  the  21st 
of  October,  1846,  and  on  the  16th  of  January, 
1847,  the  appellant's  bill  was  filed,  by  which 
the  appellee  was  enjoined  from  proceeding  to 
execution  upon  bis  judgment,  until  such  time  as 
the  lien  of  the  judgment  was  barred  by  the  stat- 
ute of  limitationa  The  appellant  now  seeks  to 
avail  himself  of  the  expiration  of  the  lien,  in  or- 
der to  protect  bis  title  under  the  mortgage. 
And  tlie  question  is^  whether  he  is  entitled  to  do 
so,  under  the  sanction  of  a  court  of  equity.  It 
is  not,  and  cannot  pn^terly  be,  denied  that  the 
jbdgment  was  a  valid  lien  upon  the  propert? 
at  the  time  the  execution  was  levied,  and  that  it 
was  superior  to  the  claim  of  the  appcllaut  un- 
Aer  the  mortgage.  That  this  just  le^al  ri^ht  has 
been  prevented  from  being  enforced  until  it  is 
imjpalred  or  lost,  and  that,  by  the  litigation 
which  has  been  commenced  and  carried  on  by 
the  appellnut.  And  when  he  has  failed  to  estab- 
lish the  claim  to  protection  upon  which  the 
litigation  was  commenced,  and  it  appears  that 
he  has  improperly  prevented  the  judgment  cred- 
itor from  enforcing  his  executi<m,  be  cannot  be 
permitted  to  take  advantage  of  the  accidental 
circumstance  occasioned  by  himself,  that  the 
lien  of  the  judgment  is  lost  The  loss  of  the 
lien  has  been  occasioned  by  himself,  against  the 
will  of  the  appellee,  and  without  any  fault  on  his 

Eart;  and  upon  no  principle  of  equity  could  he 
e  held  to  lose  hia  right,  to  the  benefit  of  the 
appdlant" 

In  Sugg  T.  Thrasher,  30  Miss.  18B.  the 
same  court.  In  discussing  the  question,  uses 
this  language: 

'*The  general  rule,  as  argued  by  counsel,  that 
the  statute  of  limittitions,  in  all  cases  where  it 
is  applicable,  is  regarded  as  a  meritorious  de- 
fense, may,  to  the  fullest  extent,  be  admitted. 
The  same  may  be  said,  in  respect  to  the  argu- 
ment that  it  is  a  defense  which  may  avail  a 
party  as  well  in  equity  as  at  law ;  and  it  may 
further  be  admitted  that  a  court  of  equity  will 
not  lend  its  aid  to  deprive  a  party  of  the  ad- 


vantage of  this  defense  If  fairly  obtained.  It 
may  also  be  conceded  that  if  the  advantage  of 
this  defense  has  arisen  from  the  laches  of  th» 
creditor,  and  not  from  the  conduct  of  the  debt- 
ors, that  it  is  their  privilege  to  make  it.  and  it 
is  not  within  the  province  of  the  court  to  qnes 
tion  its  propHety,  on  the  score  of  morality.  Bat 
while  these  principles  must  be  admitted  as  gen- 
eral rules,  tnere  are  others  of  equal,  if  not  of 
greater,  potency,  which  must  not  be  overlooked 
under  the  peculiar  circumstances  of  this  case. 
It  is  a  familiar  prlocdple  of  equity  that  a  man 
shall  not  be  allowed  to  avail  himself  of  an  un- 
cOTiscientious  advantage  acquired  over  hia  ad- 
versary. The  inquiry  in  this  case  naturally 
fOTces  itself  upon  the  mind.  Why  was  it  that 
the  plaintiff  at  law  delayed  this  long  p^iod  to 
enforce  his  judgment?  The  re^oase  is  that  the 
debtwa  by  the  mwns  whidi  they  employed, 
forced  him  to  delay.  It  was  not  an  act  of  choice 
on  his  part,  but  one  of  legal  compulsion.  He 
but  obeyed  the  process  of  the  court,  issued  and 
kept  in  operaticn  by  the  debtors,  in  the  fruitless 
litigation  which  they  carried  on  for  this  long 
period  of  tJme.  That  which  is  forced  upon  ■ 
party  cannot  be  said  to  be  his  voluntary  act. 
He  ceased  to  prosecute  bis  remedy  on  bis  judg- 
ment, because  such  was  the  commund  of  the 
process,  which  issued  in  pursuance  of  the  prayer 
of  the  debtors.  «  •  «  But  it  is  not  neces- 
sary to  dwell  on  this  point.  It  is  suOicient  to 
know  that  the  plaintiff  only  obeyed  the  process 
in  refraining  from  enforcing  his  judgment;  and 
it  certainly  comes  with  a  bad  grace  from  par- 
ties who  availed  themselves  of  all  the  means 
known  to  the  law,  to  continue  this  process  in 
full  operation,  now  to  complain  of  the  plaintiff's 
obedience  to  that  which  he  dared  not,  under 
what  ought  to  have  been  heavy  penalties,  to  dis- 
obey. The  question  then  ^mply  resolves  itself 
into  this.  Tf  the  plaintiff  v<duntarily  omitted  to 
prosecute  his  remedy  until  the  bar  of  the  stat- 
ute attached,  it  is  his  misfortune,  and  the  debt- 
or is  at  liberty  to  set  up  the  defense,  as  in 
nnv  other  case.  If,  on  the  contrary,  the  plain- 
tiff's failure  in  this  respect  must  be  attributed 
to  the  obedience  which  he  was  bound  to  pay  to 
the  injunction,  the  failure  must  be  regarded  as 
the  legitimate  result  of  the  act  of  the  debtors, 
and  they  cannot  in  conscience  interpose  the  stat- 
ute as  a  defense.  Not  a  doubt  can  exist  that 
it  was  al<me  the  injunction  which  caused  the 
delay  in  issuing  execution  on  the  judgment :  and 
such  being  the  fact,  the  case  falls  completely 
within  the  rule  of  equity  already  stated." 

Later  In  the  opinion,  fan  answer  to  Uie 
argument  that  courts  sbouul  not  by  construc- 
tion Ingraft  upon  statutes  exceptions  that 
have  not  beea  clearly  expressed  by  the  heg- 
islatur^  It  Is  said ; 

"This  rale  is  admitted  to  the  fullest  extent. 
The  question  is  not  one  of  either  legislative  or 
judicial  exception,  arising  by  construction  of  the 
statute,  but  whether,  under  the  facts  of  the 
case,  it  is  a  d^ense  ot  which  the  defendants  can 
conscientiously  avail  themselves.  It  is  admit- 
ted to  be  a  defense  at  law,  but  such  a  defense  as 
a  court  of  equity  acting  upon  the  consciences 
of  the  parties  will  not  permit  them  to  make. 
Not  that  the  defense  of  the  statute  of  limitations 
Is  1^  itself  unconscientious  or  immoral,  hut  that 
it  is  rendered  so  by  the  facts  and  peculiar  cir- 
cumstances of  the  case.  The  right  asserted  was 
as  clear  as  it  was  when  the  plaintiffs  first  en- 
countered the  injunction,  and'  the  object  is  to 
leave  the  parties,  with  respect  to  their  rights, 
where  they  stood  when  the  debtors  commenced 
their  litigation  in  the  superior  court  of  cftancery. 
No  principle  upon  which  the  statute  of  limita- 
tions rests  is  violated  by  this  course.  Admit 
that  it  is  what  counsel  say  it  is,  a  statute  of 
repose,  every  principle  of  justice  and  sound  pol- 
icy forbids  that  parties  should  by  impnmer 
means,  <»*  by  abusing  the  process  of  the  law  in- 
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tended  for  salutary  purposeB,  bring  themselTes 
withfai  its  operation,  and  enjoy  the  advanta^ 
diOB  nnrighteotiriy  acqoired.  To  snstain  waiA 
a  principle  would  be  but  holding  out  inducement 
to  litigants  to  commence  and  protract,  by  ar- 
tifice or  other  unauthorized  means,  vezcatious 
litigatlMi,  which  a  view  of  ficdinK  fmmnnitr 
ultimately  under  the  statnte.  When  parties 
have  fairly  acquired  this  defense  by  r^lar 
course  of  tnlngs,  they  are  entitled  to  the  benefit 
of  it,  if  they  choose  to  make  it,  but  they  ougbt 
never  to  be  enconraged  to  atMxt  prematurely  in 
search  of  it,  by  protracting  elttier  nnfonnded 
or  useless  litigation." 

In  Orerttm  PerklnB,  Mart  &  T.  (S  Tenn.) 
867,  thb  Suvnme  Court  of  that  state  held 
that  the  Uen  of  a  Judgment  upon  which  ex- 
ecntiraL  has  Issned  and  been  fixed  by  lery-on 
the  lands  of  the  debtor  will  not  be  defeated 
by  the  deMor'a  obtaining  an  injimdlon  which 
Is  aftenvards  dissolved;  that  the  Injunction 
suQiends,  but  does  not  destn^,  the  lien.  In 
the  coarse  of  the  (^inioa  the  court  said: 

"When  property  is  once  levied  upon,  either 
real  or  perBtm&I,  Uie  creditor  has  a  right  to  have 
his  judgment  satisfied  by  the  sale  of  tbe  same, 
unless  he  be  guilty  of  some  default,  by  which  he 
loses  his  lien.  1  Snlk.  822;  1  Burr.  84; 
[Lusk  r.  Ramsay]  3  Munf.  [Va.]  441.  This  is 
a  general  rule,  and  to  whirfi  no  exception  is 
fonnd  in  the  present  case,  as  we  will  endeavor 
to  show.  What  is  an  InjunctlonT  A  writ  lamed 
upon  the  ex  imite  statement  of  the  defradant 
at  law,  made  to  a  court  of  equity,  which  admits 
the  v^idity  of  the  legal  rights  of  the  plaintiff 
at  law,  but  relies  upon  a  statement  of  facta 
which  could  not  b«  there  beard ;  and  upon  this 
the  injuD.ction  is,  in  the  first  instance,  granted, 
if  the  facta  are  proved  true,  the  injunction  is 
made  perpetual  on  a  final  hearing.  But  suppoee 
they  turn  out  false  and  fraudulent,  merely  in- 
tended to  hinder  and  delay  tbe  creditor  in  the 
collection  of  his  just  debt?  The  creditor  re- 
tdsts  the  pretended  equity  at  great  trouble  and 
expense ;  and  after  years  of  litigation  (fifteen 
years  in  this  instance)  he  procures  the  biU  to  he 
dismissed.  Is  he  tb^  to  De  told,  his  lien  utma 
the  propert;^  levied  upon  before  the  injunction 
restrained  its  sale,  is  gone;  the  debtor  has 
scdd  it  in  tbe  meantime,  and  is  now  insolvent 
Has  the  creditor  been  in  any  default?  None. 
He  bfls  used  all  posmble  vigilance  to  collect  his 
debt  for  the  last  fifteen  years ;  Is  now  contend- 
ing with  the  second  injunction ;  throughout  has 
been  vigilant,  and  only  hindered  and  delayed  in 
the  collection  of  his  debt  by  the  acts  of  tbe 
debtor.  Will  not,  thMi,  the  acts  of  the  debtor 
do  an  injury  to  the  creditor,  in  the  enforcing  of 
hlfl  judgment,  if  it  is  declared  that  tbe  injunc- 
tion destroyed  tbe  lien?  If  this  would  be  the 
consaquNice  such  a  decision,  it  will  be  illegal 
to  make  it" 

In  Wakefield  t.  Brown,  38  Minn.  361,  37  N. 
W.  788,  8  Am.  St  Hep.  671,  it  was  held  ttiat 
the  time  during  which  a  judgment  creditor 
was,  upon  motion  of  the  judgment  debtor, 
enjoined  by  the  court  from  enfordng  his 
Judgment  Is  to  be  excluded  from  the  computa- 
tion of  the  time  within  which  the  creditor  Is 
allowed  to  enforce  his  Judgment.  In  that 
case  the  court  said : 

"  •  •  *  We  are  dearly  of  opinion  that  it 
must  be  hdd  that  the  lien  of  the  judgment  was 
in  life  at  the  time  of  the  issaing  of  the  thini 
executl<Ki,  in  October,  1863,  upcm  the  ground 
that  the  time  from  July  8,  1857,  to  October  21. 
ISSSt  during  which  execution  was  stayed  by  the 
court  at  the  Instance  of  tbe  judgment  debtor, 
must  be  excluded  from  the  computation  <tf  the 
fin  years  allowed  hj  the  statute.   If  so»  then, 


of  course,  tbe  seeoDd  execution  was  issued  and 
returned  in  time  to  preserve  the  Hen  of  tbe 
judgment  At  common  law,  the  rigbt  to  sue 
out  an  execution  in  a  personal  action  was  limit- 
ed to  a  year  and  a  day  from  the  entry  of  judg- 
ment If  tbe  party  had  slipped  bis  time,  he 
was  pot  to  bis  acti<xi  upon  the  Judgment  This 
limitatiMi  isi  the  commra  law  was  as  inflexible 
and  as  positive  as  that  of  our  statute;  yet  It 
was  well  established  at  common  law  that  when 
the  plaintiff  had  judgment  with  stay  of  execu- 
ti<Hi,  or  execution  was  stayed  by  injunction,  the 
plaintiff  might  sue  out  an  execution  within  one 
year  after  the  stay  terminated  or  tbe  injunction 
was  disstdved.  On  the  same  principle,  if  the 
defendant  brought  a  writ  of  error,  and  thereby 
hindered  the  plaintiff  from  taking  his  execution 
within  a  year,  and  the  plaintiff  in  error  was 
nonsuited  or  the  judgment  afBnned,  the  defend- 
ant in  error  might  proceed  to  execution  after  the 
year,  without  scire  facias,  because  tbe  writ  of 
'  error  was  a  supersedeas  to  the  execution,  and 
the  plaintiff  must  acquiesce  until  he  hears  the 
Judgment  above.  The  reason  for  this  ia  that 
tbe  stay  of  execution  being  with  the  consent  and 
f<H*  the  benefit  of  the  judgment  debtor,  and  the 
injunction  or  writ  of  error  being  his  own  act, 
he  should  not  take  advantage  o£  them,  nor 
could  he  be  surprised  or  prejudiced  by  the  de- 
lay, because  that  delay  was  in  fact  referaUe 
to  himself.  It  would  be  unreasonable  and  inoMi- 
ristent  for  the  law  to  present  to  a  party,  in 
one  hand,  a  command  to  do  an  act  within  a  cer- 
tain  time  under  tbe  penalty  of  losing  bis  rights, 
and,  with  the  other  hand,  restrain  him  from  dcuiv 
the  act  For  this  reason,  the  time  during  whiia 
the  plaintiff  was  thus  prevented  by  the  law  from 
issuing  execution  was  at  common  law  exduded 
from  uie  year  allowed  for  that  purpose." 

See,  also.  Knox  t.  Bandall,  24  Minn.  479. 

In  1911  the  Supreme  Court  of  Michigan, 
considering  the  precise  question  presented  by 
the  case  now  before  us,  de(dared  that  it  was 
one  of  first  instance  in  that  state,  and,  after 
examining  numerous  authorities,  concluded 
that  on  both  reason  and  authority  the  In- 
junction operates  as  an  Interruption  of  the 
running  of  the  statute  of  limitations,  and 
wlU  so  operate  as  long  as  It  is  maintained 
In  force.  Steele  t.  Bliss,  166  Mich.  593,  132 
N.  W.  845,  87  U  R.  A.  (N.  S.)  859,  Ann.  Oas. 
1912D,  1020.  As  bearing  upon  the  questiou, 
see,  also.  United  States  t.  Wiley,  11  WalL 
608,  513,  20  U  Ed.  211;  Braun  T.  Sauerwein. 
10  Wall.  218.  223,  19  I*.  Ed.  895 ;  Amy  v. 
Watertown,  130  D.  S.  320,  9  Sup.  Ct.  537.  32 
U  Ed.  953;  Anderson  v.  Tydings,  8  Md.  427, 
63  Am.  Dec.  708;  Wilkinson  v.  Blowers,  37 
Miss.  S79,  75  Am.  Dec.  78 ;  1  High,  Injunc- 
tions, S  87 ;  10  Am.  &  Eng.  Ency.  Law  '(2d 
Ed.)  215 ;  10  B.  G.  li.  1269. 

We  cannot  without  unduly  extending  this 
opinion  undertake  to  discuss  In  detail  the 
cases  holding  to  the  contrary  doctrine.  Suf- 
fice It  to  say  that  every  argument  advanced 
In  those  cases  is  considered  In  the  authori- 
ties already  cited.  We  are  convinced  that 
the  rule  announced  In  the^edslona  and  texts 
to  which  we  have  referred  is  sustained  by 
the  overwhelming  weight  of  authority,  b<^ 
numerically  and  upon  prlndi^,  and  la  found- 
ed In  natural  and  mcM'al  Justice. 

l^ls  view  Is  not  ofieu  to  the  criticism  of 
being  Judicial  l^ilslation  in  that  it  amounts 
to  reading  exoeptlMia  Into  a  statute  that  tne 
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L^dature  hu  not  Be«i  fit  to  make.  Nor 
does  It  rest  upon  tbe  tboag^t  that  the  statute 
of  llmltatlcns  Is  Inherently  an  nnconsdona- 
ble  defense.  Nor  does  It  carry  tbe  Implica- 
tion tbat  a  litigant  Is  to  be  penalized  beyond 
the  burdens  OTdlnarUy  Imposed  by  law  for 
falling  to  maintain  his  poaitl(m  In  a  law- 
suit. It  merely  dedarcs  that  one  shall  not, 
by  waging  unfounded  litigation,  be  reward- 
ed at  the  expense  of  his  unwilling  opponent. 
It  is  based  upon  the  equitable  principle  that 
a  party  will  not  be  permitted  to  avail  him- 
self ot  an  unconscientious  advantage  obtain- 
ed by  his  own  wrongful  act  and  without  fault 
on  the  part  of  his  adversary.  It  is  sustain- 
ed by  the  wholesome  consideration  that  a 
party  should  not  be  permitted  to  profit  by 
the  abuse  or  misuse  of  l^al  process  or  by 
imposing  upon  Judicial  tribunals  litigation 
without  merit.  It  Is  also  fortified  by  tbat 
sound  public  policy  whicb  sets  its  face 
against  putting  a  premium  upon  unrighteous 
and  vexatious  litigation  commenced  and  pros- 
ecuted by  a  party  for  the  ulterior  purpose  of 
obtaining  by  indirection  an  advantage  which 
In  equity  and  good  conscience  he  is  not  en- 
titled to  enjoy.  In  a  number  of  states  It  Is 
provided'  by  statute  In  varying  forms  of 
words  that  the  time  during  which  the  execu- 
tion of  a  judgment  or  decree  Is  enjoined  or 
stayed  shall  not  be  computed  as  any  part  of 
the  period  of  limitation ;  but  the  cases  to 
wbich  we  have  referred  are  uot  based  uptm 
such  statutes. 

[2]  It  will  not  be  necessary  In  this  case  to 
go  Into  the  question  of  whether,  by  suspend- 
ing the  right  to  proceed  under  the  execution, 
the  lien  of  the  judgment  was  continued  in 
force  during  such  suspension  and  in  addi- 
tion for  a  period  corresponding  to  the  unex- 
pired portion  of  the  six  years  at  the  time  the 
Injunction  was  served,  or  that  the  judgment 
debtor  must  proceed  within  a  reasonable  time 
after  tbe  dissolution  of  the  Injunction.  Ap- 
pellant at  the  time  he  was  enjoined  by  re- 
spondent had  more  than  8  months  In  which 
to  enforce  his  judgment.  The  property  was 
sold  under  the  execution-  67  days  after  the 
filing  of  the  remittitur  in  the  superior  court 
Under  either  view  this  was  timely, 

[3}  Upon  the  day  following  the  service  of 
the  temporary  injunction  ihe  sheriff  of  Clal- 
lam county  made  his  return  of  the  execation 
to  the  superior  court  of  King  county,  attach- 
ing thereto  a  copy  of  the  order  of  Injunction. 
It  Is  now  urged  that  tbe  sale  was  void  for 
the  i-eason  that  It  was  made  after  the  return 
of  the  writ.  This  contention  is  without  mer- 
it. It  Is  well  settled  that,  In  the  absence  of 
a  statute  to  the  cofitrary,  an  officer  who  has 
entered  upon  tbe  service  of  an  execution  by 
levying  the  same  upon  tiie  property  of  the 
debtor  before  the  return  day  may,  after  the 
return  day  and  after  the  actual  return,  con- 
tinue to  hold  the  property  and  prosecute 
such  further  proceedings  as  may  be  neces- 


sary to  convert  the  property,  whether  real  or 
personal,  into  money  for  the  purpose  of  satis- 
fying the  Judgment.  This  Is  especially  so 
where  the  sheriff  baa  been  interrupted  by 
an  injunction  issued  at  the  instance  ot  the 
judgment  debtor.  1  Freeman,  Executtons 
(2d  Ed.)  8§  58,  106;  1  Joyce,  Injunctions, 
S  669;  Knox  v.  Bandall,  supra;  Coibln  v. 
Pearce,  81  III.  461;  Johnson  v.  Bemis.  7 
Neb.  224;  Moomey  v.  Mkas,  22  Iowa,  380. 
d2  Am.  Dec.  395;  Savings  Institution  of 
Harrodsburg  v.  Chinn's  Adm'r,  70  Ky.  (7 
Bush)  539;  Van  Gelder  v.  Van  GeWer,  26 
Hun  (N.  T.)  356;  Rose  v.  Ingram,  98  Ind. 
276;  Spang  v.  Commonwealtii.  12  Pa.  358; 
PettlnglU  v.  Moss.  3  Minn.  222  (GU.  151),  74 
Am.  Dec.  747:  Wheaton  v.  Sexton's  liC^ee, 
4  Wheat  503.  4  L.  Ed.  626;  CleriE  T.  Witt 
ers,  92  Eng.  Rep.  (Pull  Reprint)  211. 

The  order  appealed  from  will  be  reversed, 
with  direction  to  conflnn  the  sale. 

ELLIS,  G.  J„  and  OHADWICK  and  MAIN, 
JJ.,  concur. 


STATE  ex  rel.  GRIFFITH  v.  SUPERIOR 
COURT     OF     WASHINGTON  FOB 
OIARKB  COUNTY  et  aL    (No.  13981.) 

{Supreme  Court  of  Washington.   April  24^ 
1917.) 

1.  Cbktiobabi  ^3l7--GR0ni!TD8— Rkfubai.  fro 

Grant  Change  of  "Venuk. 
Relator  is  entitled  to  certiorari  where  Judge 
denies  him  a  change  of  venue  nhleh  he  la  enti- 
tied  to  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Cntitnraiit 
Cent  Dig.  |  22.] 

2-  Venui  «=»44—Cbcakge— Mattes  or  Riout. 

Plaintiff's  attorney  having  agreed  that  de- 
fendant was  entitled  to  a  change  and  that  he 
would  not  oppose  motion,  held,  tbat  defendant 
was  entitled  to  change  o£  venue  as  a  matter  of 
right 

[Ed.  Note^For  other  cases,  see  Venue^  Oent, 

Dig.  I  661] 

Department  1.  Certiorari  by  State,  on  re- 
lation of  Charles  Griffith,  against  the  Superi- 
or Court  of  the  State  of  Washlngt<Mi  foi" 
Clarke  County  and  the  Honorable  B.  H.  Back, 
Judge  of  said  Court  and  others  Granted. 

Edwin  Rhodes,  of  South'  Bend,  for  plaintiff. 
Miller  &  Wilkinson,  of  Vancouver,  for  de> 
fendauts. 

PER  CURIAM.  The  Alld  Investment  Com- 
pany brought  an  action  in  the  superior  court 
for  Clarke  county  a^lnst  Gharies  Griffith 
the  relator  herein,  for  the  recovery  of  money. 
The  relator  lives  in  Padflc  county.  The  at- 
torn^ for  relator  corresponded  with  the  at- 
torneys for  the  plaintiff  in  that  action,  and 
in  response  to  a  letter  and  the  service  of  a 
copy  of  a  motion  for  change  of  veaae,  and 
demurrer,  service  of  which  was  accepted  on 
the  28th  day  of  December,  1916,  counsel  for 
the  plaintiff  said: 
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"We  concede  70m  position  la  correct  and  yon 
would  be  entitled  to  remove  this  caae  to  Pacific 
county  and  shall  not,  <^  course,  resist  yonr  mo- 
tion for  change  of  venue.  If  you  will  send  your 
original  motion  and  demurrer  and  order  to  the 
clerk  of  court  here,  or  to  us,  we  will  have  the 
judge  here  aign  the  order  transferring  the  cose 
and  hove  the  clerk  send  the  papers  down  to  your 
county.  We  presume  that  you  do  not  care  to 
insist  on  your  demurrer,  that  you  have  simply 
filed  the  demurrer  for  the  purpose  of  making  an 
appearance  at  the  time  of  filing  your  motion. 
If  you  do  not  care  to  insist  on  the  demurrer 
we  are  willing  to  allow  you  each  reasonable  time 
as  you  may  want  to  annrer." 

Upon  receipt  of  tills  letter,  counsel  for  the 
defendant,  the  relator  here,  forwarded  the 
pai>ers  to  the  cleric  of  the  court  together  with 
the  acceptance  of  service  of  the  mc^n  and 
demurrer.  The  cleric  called  the  attentioa  of 
the  Judge  to  the  motlMi,  and  it  was  by  him 
denied.  It  appears  by  the  return  of  the.re- 
spond«it  trial  Judge  that  the  acc^taoce  of 
service  and  the  agreonrait  to  (diange  the 
venue  was  not  called  to  hla  attention.  The 
case  being  thereafter  noted  for  heoilng  upon 
the  demurrer,  the  relator  cam^  to  this  court 
asking  tor  a  writ  of  certl<aarl. 

[1,  2]  While  it  is  unfortunate  that  this  mat- 
ter was  not  corrected  in  the  court  below, 
where  It  might  well  have  been  corrected  with- 
out additional  costs  or  controversy,  we  think 
nevertheless  that  the  relator  is  entitled  to 
his  writ.  Under  the  facts  disclosed  he  Is  en- 
titled to  a  change  of  venue  as  a  matter  of 
rl^t.  State  ex  rel.  Stockman  v.  Superior 
Court,  15  Wash.  366,  46  Pac.  395;  Smith  v. 
Allen,  18  Wash.  1,  50  Pac.  783,  39  I*  R.  A. 
$2,  63  Am.  St.  Rep.  864;  State  ex  rel.  Shwa- 
bacher,  etc.,  v.  Superior  Court,  61  Wash.  681, 
112  Pac.  927,  Ann.  Cas.  1912C.  814 ;  State  ex 
rel.  Stewart  &  H.  Drug  Co.  v.  Superior  Court, 
67  Wash.  321,  121  Pac.  460. 

The  respondent  superior  Judge  will  be 
directed  to  enter  an  order  transferring  the 
case  of  Alki  Investment  Co.  v.  Charles  Grif- 
fith to  the  superior  court  for  Padflc  county 
for  further  proceedinga 


CONNOR  V.  SPOKANE  OODNTT. 
(No.  13757.) 

(Supreme  Oburt  of  Washington.    April  20, 
1917.) 

1.  Taxation  ^177— State  T*awds— TnxB. 

State  lands  under  contract  of  sale  are  in 
the  state  not  taxable  as  real  property  so  as  to 
warrant  issuance  of  certificates  of  delinquency. 

[Ed.  Note— For  other  casea.  see  Taxation, 
Cent  Dig.  {8  302,  303.] 

2.  Taxatio.n  iS=>730— State  Lands— Cnrxn- 
CATE  OF  Delinquency. 

A  purchaser's  interest  in  a  contract  to  buy 
state  lands  ia  not  assigned  by  a  certificate  of  de- 
linquency. 

[tZd.  Note.— For  other  cases,  see  Taxation, 

Cent.  Dig.  g  14r,3.] 


3.  Taxation  €=>730— State  liANoa— Pobeci*- 
suRE  Sale. 

A  certificate  of  delinquency  on  state  lands 
under  contract  of  sale  will  not  ripen  into  title 
upon  the  right  of  redemption  being  foreclosed. 

[Ed.  Mote.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1463.1 

4.  Taxation  €=821(2)  —  Retuhd  —  State 
Lands. 

Rem.  Code  1915,  9  9252,  authoriEing  repay- 
ment of  sums  paid  for  void  certificatcfi  o£  de- 
linquency, applies  to  a  certificate  issued  on  state 
lands  under  contract  of  sale,  nnce  such  certifi- 
cate cannot  ripen  Into  perfect  title. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Oent.  Dig.  8  1623.] 

Department  1.  Appeal  from  Superior 
Court,  Sj]tokane  County ;  B.  EL  SnlUvan, 
Judge. 

Action  by  Charles  R.  Connor  against  Spo- 
kane Coun^.  Judgment  ft>r  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

John  B.  White  and  William  O.  Meyer,  both 
of  Spokane,  for  appellant  Geo.  W.  Belt,  <mF 
Spokane,  for  respondent 

CHADWICK,  J.  There  Is  no  dispute  of  fact 
In  this  case.  At  some  time  prior  to  1910  the 
state  of  Washington  conveyed  to  one  J. 
Brown  lot  12,  block  86,  being  a  part  of  the 
subdivision  of  school  section  16,  townsblp 
25  north,  range  43  E.  W.  M.  The  prc^erty 
was  assessed  as  real  property  for  the  years 
1910  and  1911.  Taxes  were  not  paid,  and  on 
the  4th  day  of  September,  1912,  the  county- 
treasurer  issued  a  certificate  of  dellnqiieiicy 
to  the  respondent  for  the  taxes  accumulated 
up  to  that  time.  Respondeat  thereafter  paid 
the'  taxes  for  the  years  1913  and  1914.  In 
the  latter  year  the  state  canceled  its  contract 
and  forfeited  all  the  rights  of  Us  vendee. 
Whereupon  respondent  brought  this  action 
to  recover  the  fall  amount  of  taxes  paid  by 
him  with  Interest  at  the  rate  of  6  per  cent, 
per  annum  upon  each  several  payment.  The 
whole  sum,  with  Interest  aggregated  at  the 
time  the  Judgment  was  entered  in  this  case 
$105.64. 

The  certificate  of  delinquency  provides  In 

terms: 

"When,  from  the  failure  of  taxing  officers  to 
do  or  pci^onn  any  act  in  listing  or  assessing  the 
property  herein  described,  or  In  issuing  this 
certificate,  the  same  Is  declared  void,  and  Is  re- 
deemed by  the  county  or  municipality  issuing 
the  same,  then  the  rate  of  interest  shall  be  6 
per  rent  per  annum.  And  the  said  county  of 
Spokane  hereby  guarantees  that,  if  for  any  Ir^ 
remilarity  of  the  taxing  officers  this  certificate 
be  void,  then  said  county  will  repay  to  the  hold- 
er hereof  the  sura  of  $47.71,  with  interest  there- 
on at  the  rate  of  6  per  cent,  per  annum  from  the 
date  of  this  certificate  until  paid." 

The  sections  of  the  statute  to  which  our 
attention  has  been  directed  are  Rem.  Code, 
S  9252,  which  provides  for  the  Issuance  of 
certificates  of  delinquency,  and  for  their  form 
and  content  one  item  being: 

"A  guaranty  <rf  the  county  or  municipality  to 
which  the  tax  is  due  that  if  for  any  irregularity 
of  the  taxing  officers  this  certificate  be  void,  then 
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sucb  eanatj  or  monidpAUtjr  wlB  repay  the  boU- 
rr  tlie  Bum  psid  theraon  with  interest  at  tbe 
rate  of  six  per  cent,  per  annum  from  the  date 
of  its  issuance:  ProTided.  that  noUiiag  herein 
rontained  shall  prerent  the  running  of  interest 
dutini;  tbe  said  period  of  twelve  months  from  the 
date  of  delinqoeDcy.  at  the  rate  of  interest  pro- 
vided by  law  on  delinquent  taxes" 
—BenL  Code,  t  0130.  wblcb  Is  bereafter  quot- 
tHl  as  «  part  of  tbe  rerenne  law  of  1893,  and 
Mectioa  9098,  deflnlnr  real  pnpee^  Cor  tbe 
punxises  of  taxation. 

The  right  of  tbe  case  depends  upon  whetli- 
er  tbe  land  waa  taxable  as  real  property  so 
aa  to  siMtaIn  a  certificate  of  deUnqaenc;  U- 
Hiied  to  a  third  party.  Tbla  court  has  held 
that  tbe  legal  title  to  state  land  held  under 
an  executory  coatract  of  sale  la  In  the  state 
of  WaablnKton,  State  t.  Frost,  25  Wash.  131, 
tti  Pac.  002;  State  ex  reL  Trimble  t.  Superi- 
or Court,  31  Wash.  44S.  72  Pae.  89,  66  L.  B. 
A.  807;  Gasaway  v.  Seattle,  52  Wash.  444, 
100  Pac  001,  21      B.  A.  <N.  S.)  68. 

ri]  That  tbe  property  waa  not  taxable  as 
n>al  propwty  so  as  to  afford  a  basis  for  tbe 
ffwoAnce  of  a  certificate  of  delinquency  is 
made  clear  by  refereoee  to  State  ▼.  Frost, 
supra,  wli«e  tbe  case  of  Washington  Iron- 
works Co.  r.  King  Gonnty,  20  Wash.  150,  64 
Pac:  1001,  upon  wtilch  appellant  rests  Its 
case.  Is  explained.  It  la  said  In  25  Wash,  at 
p.  138,  64  Pac.  908: 

"The  stste  may  dispose  of  itK  granted  lands 
upon  8U(ji  terms  and  in  such  form  as  it  may 
choose,  having  due  regard  to  tbe  conditions  of 
tbe  trust  imposed  upon  the  grant,  which  relates 
to  the  limitation  in  price;  and  Uie  Legislutore 
hSH  enacted  that  each  contract  tor  the  sale  of 
such  lands  shall  provide  for  tbe  payment  of  all 
taxes  and  assessments  against  the  lands.  A  fur- 
ther provision  Is  made  that  such  contracts  may 
be  forfeited  by  the  executive  department,  if 
,  such  payment  is  not  made.  Primanly  thcoe  con- 
tracts imply  that  assessments  and  taxes  shall  be 
levied  ui>on  these  lands.  Thus  tbe  statute  au- 
thorizing tbeir  sale  provides  for  such  taxation. 
It  must  not  be  inferred  from  such  provision  and 
the  language  of  the  statutes  that  the  Legislature 
intended  to  tax  tbe  lands  while  the  ownership  is 
In  the  state,  as  such,  because  that  is  forbidden 
by  the  ConstitutioD.  Again,  tbe  Legislature,  in 
the  revenue  law  (I^ws  1S1>3,  p.  335,  2)«,  de- 
clares: 'Property  held  under  a  contract  for  the 
purchase  thereof,  belonging  to  the  state,  county 
or  municipality,  and  school  and  other  state  lands, 
shall  be  considered,  'or  all  purposes  of  taxation, 
as  the  property  of  tbe  person  so  holding  tbe 
MSme.'  It  would  seem  fair  to  construe  this  leg- 
iKlation  as  charging  the  interest  of  the  contractor 
for  public  lands  with  the  payment  of  all  taxes 
and  assessments  levied  against  the  land,  and 
that  surb  interest  only  is  chargeable.  The  pro- 
t-odure  prescribed  is  as  against  the  land,  but, 
as  we  have  seen,  it  Is  against  tbe  land  for  the 
purpose  of  fixing  the  amount  of  tbe  assessment. 
Tlie  land  is  assessed  at  its  fair  cash  value  as 
land,  but  the  interest  in  the  land  intended  to 
be  charged  is  that  of  the  contractor.  Such  a 
construction  ia  in  harmony  with  the  constitution- 
al provision  and  ail  tbe  obligation!  of  the  fcd- 
ernl  trust,  and  may  fairly  be  given  to  the  stat- 
ute and  the  purpose  intended  by  the  Legislature 
accomplished.  It  is  apparent  that  the  Legisla- 
ture intended  that  the  large  areas  of  tide,  school, 
and  other  granted  lands,  whldi  are  sold  under 
long  time  mntrnrts,  and  with  the  presumption 


in  each  instance  that  tbe  oontnet  wiH  be  car- 
ried out  in  good  faith,  should  not  be  reserved 
from  tbe  taxing  pow»  of  the  state;  that  sucfa 
prop»ty,  valuable  and  mjoyed  by  the  contrac- 
tor as  owner  during  tbe  existence  of  tbe  contract, 
should  bear  tbe  just  burdens  of  nremmenL 

"We  therefore  conclude  that  tbe  title  passed 
to  tbe  purehaser  at  the  tax  sale  is  that  of  the 
interest  of  tbe  cmitractor;  that  the  state  is  not 
divested  of  its  right  to  the  purchase  price,  or 
its  right  to  forfeit  the  contract  upon  nonpay- 
ment of  tiw  purdiase  price." 

[2, 1]  It  may  be  held  that  tbe  stete,  as  be- 
tween Itself  and  its  vendee,  may  provide  for 
and  affix  as  precedent  to  tbe  final  convey- 
anoe  of  tbe  legal  title  to  lands  held  under 
an  executory  contract  of  sale  a  condition 
tbat  the  Interest  of  tbe  vendee  in  tbe  land 
may  be  taxed,  and  that  sncb  taxes  shall  be 
paid  before  a  deed  issues,  but  it  does  not  fol- 
low that  tbe  state  can  put  the'bnrd«i  of  the 
payment  of  such  a  tax  upon  a  third  party, 
□or  that  a  certificate  of  dellnquaicy  would 
convey  anything  to  tbe  pun^ser.  A  certifi- 
cate would  not  operate  as  an  assignment  ot 
the  vendee's  Interest  In  tlie  contract,  and 
coald  In  no  possiUe  way  ripen  into  tlUe  by 
foreclosnre  or  otherwise. 

The  theory  whidi  sustains  tbe  Issuance  of 
certificates  of  delinquency  to  strangers  to 
the  title  Is  that  tbe  state.  In  tbe  exercise  ot 
its  sovereign  right  to  tax,  may  pass  a  pot^- 
tlal  deed  to  pr(^;>erty  upon  wblcb  taxes  are 
due  and  unpaid.  Tbe  penalty  for  neglect  or 
failure  to  pay  taxes  assessed  upon  real  prop- 
erty Is  tbat  8U(A  title  as  rests  In  the  sover- 
eignty of  tbe  state  Mil  be  passed  to  tbe  one 
who  Is  willing  to  assume  the  burden  of  clear- 
ing the  cbarga  Tbe  foreclosure  of  a  de- 
linquency COTtlflcate  Is  a  proceeding  In  rem. 
and  Is  operative  to  oonv^  all  the  title  that 
either  the  owner  or  the  state  possessed  at 
the  time  of  sale.  ^nAs  v*.  Standard  Lum- 
ber Co.,  92  Wash.  684.  159  Pac.  812.  Public 
policy  would  forbid  any  scheme  that  woobl 
subject  tbe  state  to  a  loss  of  Its  property  for 
an  inconsiderable  part  of  its  value;  for,  If 
land  sold  under  executory  contract  of  sole  be 
subject  to  a  tax  as  real  prtqjierty,  and  lit  a 
certifioate  ot  deUoquoicy  may  Issue,  we 
would  bare  tbe  anomaly  fif  tbe  state,  either 
directly  or  through  tho  agency  of  one  of  Its 
municipalities,  giving  an  apparent  title 
througb  tbe  InstrumeotalUy  of  a  certificate 
of  delinquency  and  a  foreclosure  proceeding, 
with  power  to  defeat  the  title  evidenced  by 
tbe  record  by  simply  torftitlng  Ita  omtract 
to  sell  the  land. 

[4]  To  issue  a  certifieate  wbidi  evidences 
no  present  or  prospective  right  to  perfect  ti- 
tle by  foredosure  and  sale  la  sucfa  an  Irrcc- 
nlartty  as  to  call  fur  the  refunding'  of  the 
amounts  paid. 

Affirmed. 

ELLIS,  a  X,  and  MAIN  and  WKBSTSB, 
33.,  concur. 
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STATE  v.  SMITH. 
(Sapreme  Court  of  Idaho.   April  24,  1917.) 

1.  Cbeuinai.  Law  <g=>51 1(2)— Sufficiency  of 
Evidence  — AccouPLiCK  Tkstimont  —  CoB- 

BOBOBATION. 

A  conviction  cflnnot  be  Bustained  od  the 
uncorroborated  testimony  of  an  accomplice ; 
but  it  is  not  necessary  that  the  testimoDy  of 
the  eccomplice  be  corroborated  in  every  detail; 
flU  that  is  required  ia  that  there  be  corroborat- 
ing evidence  upoa  some  material  fact  or  cir- 
oumsttince  which  in  itaelf,  and  without  the  aid 
of  the  testimony  of  the  accmnplice,  trada  to 
(connect  the  accused  with  the  commission  ot  the 
offense. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1129.] 

2.  CRiifiNAL  Law  €=>508<1)— Weight  of  Evi- 
dence—.Accomplice  Testimont. 

The  law  clearly  contemplates  that  eome 
weight  should  be  jdven  to  the  testimony  of  an 
nccomplice,  and  when  the  requirementB  of  the 
law  as  to  corrobcwation  have  twen  met,  such  tes- 
timony may  become  of  the  utmost  importance 
in  securing  a  just  enforcement  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  St  1009,  1103.  1112.] 

3.  Criminal  Law  ^=>622(1)— Sep  abate  Trial 
— DiacBETioN  or  Trial  Court— Statute. 

Under  section  7860,  Rev.  C'xles,  as  amended 
by  chapter  112,  Ses&  Laws  1911,  ]p.  308.  the 
Knuitinff  or  refusal  of  a  separate  trial  rests  in 
t^e  sound  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  11  1380.  1382.  1383.] 

4.  Crtminai.  Law  «=>902— Right  to  Allege 
Errob— Instbuctions. 

Where  counsel  for  accused  at  the  time  of 
the  giving  an  Instruction  states  that  it  ia  sat- 
isfactory, he  cannot  on  appeal  from  an  adverse 
decision  complain  of  the  conduct  of  the  trial 
courL 

[Ed.  Note.— For  other  cnpos.  see  Criminal 
Law,  Cent.  Dig.  8S  lOi'^.  212.1.] 

5.  Criminal  Law  «^116GM!(6)  —  Harmless 
Eb ROB— Information  as  to  CnALLENcEa. 

Where  accused  is  represented  by  counsel 
during  the  trial,  and  exerdses  the  right  to  chal- 
lenge jurors,  the  neglect  of  the  trinl  court  to 
inform  him  that,  if  he  intends  to  cbullenge  an 
individual  juror,  he  must  do  so  before  the  jury 
is  sworn,  will  not  be  regarded  as  prejudicial  er- 
ror. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  IS  3113,  3115,  311S.] 

0.  I.ABCENY    «S>&5  —  SurFICIENCT    OF  EVI- 
DENCE. 

The  evidence  in  this  ense  examined,  and 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
C«it.  Dig.  88  152,  164,  165.  167-100.] 
7.  LAKCENT  €=»77(1)— IN8TBUCTI0N&— PoBSES- 

SION  OF  PbOPEBTT. 

Instruction  No.  11  examined,  and  found  not 
to  be  prejudicial  to  the  appellant 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  S  109.J 

Appeal  from  District  Coart,  Adams  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Clyde  Smith  was  convicted  of  the  crime  of 
grand  larceny,  and  from  the  conviction  and 
from  an  order  overruling  his  motion  for  a 
new  trial,  he  appeals.  Affirmed. 

Frank  Harris,  of  Welser,  P.  E.  Cavaney, 
of  Boise,  and  Freehafer  &  Stln.son,  of  Coun- 


cil, for  appellant.  T.  A.  Walters.  Atty.  Gen., 
J.  Ward  Amey  and  A.  C.  Hlndman,  Aast 
Attys.  Qen..  and  L.  1^.  Burtenshaw.  Prc». 
Atty.,  of  Council,  for  the  State. 

BUDGE,  C.  J.  The  appellant  and  one  Lo- 
gan were  charged  jointly,  on  information  by 
the  prosecuting  attorney  of  Adams  county, 
with  the  crime  of  grand  larceny.  The 
charging  part  of  the  Information  is  as  fol- 
lows: 

"That  on  or  about  the  15tb  day  of  May.  1914. 
and  at  Adams  county,  state  of  Idaho,  the  said 
defendants,  Clyde  Smith  and  lAoyA  Logan,  be- 
ing then  and  there,  did  there  and  then  willfully, 
unlawfully,  and  feloniously  steal,  take,  carry, 
lead,  and  drive  away  from  the  possession  of  one 
Ben  Woodden  ten  head  of  fat  beef  cattle  brand- 
ed with  a  'W*  on  the  right  hip,  the  same  then 
and  there  beine  the  personal  property  of  the 
said  Iten  Woodden,  with  the  intent  then  and 
there  to  convert  the  said  cattle  to  their  own 
use," 

The  defendants  pleaded  "not  guilty,**  and 
the  cause  was  tried  before  the  court  with  a 
jury.  The  Jury  returned  a  verdict  acquit-  .  * 
ting  Logan  and  finding  the  appellant  guilty 
as  charged  in  the  Information.  The  appel- 
lant was  sentenced  to  serve  a  term  of  Im- 
prisonment In  the  state  penitentiary  of  not 
less  than  one  nor  more  than  fourteen  years. 
Tlicrcnftpr  a  statement  and  motion  for  a 
new  trial  were  presented  and  overruled,  to 
which  action  of  the  trial  court  appellant  duly 
excepted. 

This  Is  an  appeal  from  the  Judgment  and 
from  tlie  order  overruling  appellant's  mo- 
tion for  a  new  trial.  Appellant  assigns  and 
relics  u[)on  45  separate  assignments  of  error. 
It  will  be  unnecessary  In  this  opinion  to  dls- 
cuss  in  detail  or  separately  all  of  the  assign- 
ments of  error. 

[1]  The  assignment  of  error  principally  re- 
lied upon  by  counsel  Is  directed  against  the 
sufficiency  of  the  evidence  Introduced  upon 
the  trial  to  corroborate  the  testimony  of  the 
witness  Miller,  an  accomplice.  From  an  ex- 
amination of  the  Instructions  touching  the 
necessity  for  corroboration  In  order  to  war- 
rant a  conviction,  and  the  extent  to  which 
corroboration  Is  necessary.  It  appears  that 
the  law  Is  fully  and  sufficiently  elucidated 
therein.  It  is  not  necessary  that  the  testi- 
mony of  an  accomplice  be  corroborated  In 
every  detail;  all  that  is  required  Is  that 
there  be  corroborating  evidence  upon  some 
material  fact  or  circumstance  which  in  It- 
self, and  without  the  aid  of  the  testimony  of 
the  accomplice,  tends  to  connect  the  accused 
with  the  commission  of  the  offense.  State  v. 
Knudtson,  11  Idaho,  524.  83  Pac.  226;  State 
r.  Bond,  12  Idaho,  424,  86  Pac.  43;  State  v. 
Grant,  26  Idaho,  189,  140  Pac  959. 

In  this  case  the  evidence.  Independent  of 
any  testimony  given  by  the  accomplice.  Mil- 
ler, conclusively  shows:  That  the  cattle  in 
question  were  the  property  of  and  in  the 
possession  of  Ben  Woodden,  the  owner,  on 
the  15th  day  of  May,  1914,  near  his  resi- 
dence; that  during  Woodden's  absence  for 
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an  bonr  or  tiro  on  said  day  tbfi  cattle  Aieap- 
peared;  that  there  were  horses'  tracks  found 
Immediatelr  bdiind  the  cattle  and  followlag 
them;  that  on  the  wme  day  ai^ellant  was 
seen  In  possession  of  the  cattle  by  one  Stiles, 
near  hla  residence,  a  distance  of  two  or 
three  miles  from  Wooddra's  home;  that  on 
the  night  of  the  16tb  of  May.  1914,  the  ap- 
pellant and  Miller  stayed  at  Stllea's  place, 
and  permitted  the  catUe  to  range  within  a 
short  distance  of  his  home;  that  In  a  con- 
versation with  Stiles  the  appellant  t»ld  him, 
amone  other  thlDgs.  tliat  he  was  riding  after 
cattle  for  a  couple  of  men  Ut  Boise,  and  that 
Miller,  the  accomplice,  who  was  with  him  at 
the  time,  wos  a  new  man  at  the  business  and 
had  only  been  on  a  couple  of  days;  that  on 
the  fallowing  momlng  the  appellant  and 
Miller  rode  south  In  the  direction  tiiat  the 
cattle  were  left  the  night  previous ;  that  one 
Wing,  a  sheepman,  was  nearby,  and  he  and 
the  witness  Stiles  walked  In  the  direction 
of  the  cattle  t(^ther;  that  Wing's  dog 
turned  the  cattle,  and  just  about  that  time 
the  appellant  came  up  to  Stiles  and  Wing 
and  cursed  them  and  accused  them  of  dog- 
ging the  cattle,  and  that  upon  the.  evening 
prior  they  came  from  the  direction  of  the 
bridge  across  Uttle  fork,  up  above  Wood- 
den's  ranch,  or  north  of  Stiles's  home,  and 
on  the  momlng  of  the  16th  they  drove  the 
cattle  south  of  Woodden'a  and  Stiles's  homes, 
b^ng  In  the  <vposlte  dlrecticm  from  the 
Woodden  ranch;  •  that  on  the  24th  day  of 
May  the  cattle  were  found  near  Logan's 
ranch,  some  fourteen  miles  from  Woodden's 
ranch,  and  driven  to  Indian  Valley,  where 
some  of  them  were  later  Identified,  while 
they  were  confined  In  the  lot  back  of  the 
Mercantile  Store;  that  the  appellant  was  In 
the  possession  of  the  cattle,  with  the  accom- 
plice. Miller,  not  only  on  the  night  of  the 
15th  and  on  the  morning  of  the  16th,  but 
that  they  were  also  In  pof^esston  of  the  cat- 
tle when  they  arrived  at  Iran's  place  and 
during  the  time  that  the  cattle  were  held  in 
that  vicinity  near  Logan's  home,  up  to 
abont  the  24th  of  May.  1914.  These  facts 
are  not  only  sufficient  corroboration  of  the 
accomplice's  testhoouy,  but,  whoi  considered 
In  connection  with  all  of  the  circumstances, 
were  amply  sufficient  to  Justify  the  Jury  in 
finding  the  appellant  guUty  as  chatted. 

In  the  case  of  People  v.  Melvane,  39  CaL 
614,  that  court,  having  under  consideration 
a  statute  identical  Ivlth  ours,  says: 

"The  corroborating  evidence  may  be  slight, 
and  entitled  to  but  little  consideration ;  never- 
theless the  requirements  ot  the  statute  are  ful- 
filled if  there  be  any  corroborating  evidence 
which  of  itself  tends  to  connect  the  accused  with 
the  commish-ion  of  the  offense." 

[2]  The  law  clearly  contemplates  that  some 
weight  should  be  given  to  the  testimony  of 
an  accomplice;  If  this  were  not  true,  the 
law  should  preclude  its  admission  altogether. 
The  Legislature  has  sought  to  safeguard  the 
rights  of  persons  accused  of  crime  by  pro- 
viding that  the  testimouy  of  an  accomplice 


Is  not  safHdent  to  sustain  a  omvlctlon  ex- 
cept where  thne  Is  other  evidence  tending  to 
connect  the  person  accused  wttb  the  commis- 
sion of  the  offense.  Whoi  sudi  evidence  has 
been  supplied,  tiie  testlmmiy.of  the  accom- 
plice may  become  of  the  utmost  Importance 
In  securing  a  Just  enforcement  of  t^e  law. 
It  is  nnnsual  that  a  person  engaged  In  the 
commission  of  a  crime  will  consent  to  bec(»nc 
a  witness  for  the  state  to  the  material  facts 
of  the  crime.  Whenever  such  person  does 
80  consent,  If  his  testimony  Is  In  itself  reason- 
able and  creditable,  and  If  It  Is  corroborated 
by  other  evidence  as  to  the  material  features 
of  the  iiarrati<»,  such  testimony  may  become 
of  the  most  important  and  satlsfactorT  char- 
acter. Of  course,  as  In  every  other  aiminal 
charge,  the  crime  must  be  proven  as  laid  In 
the  information. 

[I]  It  Is  suggested  by  appellant  that  when 
the  cattle  were  taken  he  and  the  accomplice 
did  not  lnt«id  to  steal  them,  hut  Intended 
only  to  take  them  and  hold  them  for  the 
purpose  ot  pi-ocurlng  a  reward  for  their  re- 
turn. The  Intent  with  which  the  cattle  were 
taken  was  one  of  the  material  questions 
which  was  properly  submitted  to  the  Jury, 
under  all  of  the  evidence,  for  their  deter* 
minatlon.  Where  a  particular  motive  fw 
the  crime  Is  alleged  In  the  Information,  and 
the  evidence  Justifies  the  Jury  in  finding  that 
such  motive  did  really  exist,  it  is  Immaterial 
whether  the  accused  had  addltltmal  motives. 
It  is  Buflldent  to  warrant  a  conviction  If  the 
motive  which  Is  alleged  In  the  Infonnatlon 
la  proven.  From  the  evidence  the  Jury  were 
clearly  Justified  In  finding  that  the  appel- 
lant committed  the  crime  charged  In  the  In- 
formation, namely,  the.  larceny  of  the  cat- 
tle; therefbre  whatever  other  motives  he 
may  have  had  would  be  wholly  lmm.iteriaL 

[3]  Appellant  assigns  as  error  the  refusal 
of  the  trial  court  to  grant  him  a  s^>arate 
trial.  This,  however,  w&s  in  the  sound  dis- 
cretion of  the  trial  court  Section  7860,  Rev, 
Codes,  as  amended  by  chapter  112,  Sess. 
Laws  1911.  We  do  not  think  the  trial  court 
erred  in  refusing  to  grant  a  separate  trial 
in  this  case.  State  v.  Allen,  28  Idaho,  772- 
778,  131  Pac.  1112. 

[4]  Counsel  for  appellant  strenuously  In- 
sists that  the  trial  court  should  have  sub- 
mitted the  codefendant's  case  to  tlie  jury 
on  an  advisory  Instruction  to  acquit,  at  the 
close  of  the  state's  case,  in  order  that  Logan 
might  have  been  acquitted  before  becoming 
a  witness  for  appellant,  and  seeks  to  predi- 
cate prejudicial  error  on  the  failure  of  the 
trial  court  to  pursue  such  a  course.  It  ap- 
pears from  the  record  that  at  the  dose  of 
the  state's  case  counsel  for  appellant  moved 
the  court  for  an  advisory  instruction  to  ac- 
quit the  defendant  Logan  and  appellant  The 
court  sustained  the  motion  as  to  the  defend- 
ant Logan,  and  overruled  said  motion  as  to 
appellant.  The  court  asked  appellant's  at- 
torney to  prepare  the  instruction,  wherenpfn 
counsel  stated; 
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"I  think  the  court  can  pat  It  in  bb  good  lan- 
enage  tis  any  counsel  for  defendant" 

The  court  tben  gave  the  following  Instrao* 

tlon: 

"Gentlemen  of  the  jury,  the  court  wfll  instmct 
you  at  this  time  that  in  your  further  consid- 
eration of  this  case  and  in  your  deliberations 
after  you  have  retired  for  final  deliberation 
you  should  not  consider  the  defendant  Lloyd 
Logan  aa  cmnected  with  thlB  case,  and  you  are 
further  instructed  that  vhat  the  court  has  said 
to  you  with  respect  to  the  defendant  Uoyd 
Logan  should  not  be  considered  by  you  in  any 
manner  or  to  any  degree  whatever  in  connec- 
tion with  your  investigation  of  the  charge 
against  the  defendant  Smith  in  this  case,  but  is 
a  matter  entirely  independent  of  the  other  mat- 
ter, and  should  not  influence  you  in  any  way 
for  or  against  the  defendant  Smith." 

Whereupon  appellant's  counsel  stated: 
'*lliat  is  satiafactory  to  the  defendants." 

The  appellant,  through  bis  'counsel,  hav- 
ing indicated  that  be  was  satisfied  wltb  the 
instruction  glren,  cannot  now  be  heard  to 
complain  that  his  rights  in  this  respect  were 
not  protected. 

[f]  Appellant  assigns  as  error  the  failure 
of  tbe  court  to  Inform  hlin  of  the  prorislona 
of  section  7S26,  Bev.  Codes,  which  section 
reads  as  follows: 

"Before  a  juror  is  called,  the  defendant  must 
be  informed  by  the  court,  or  under  its  direction, 
that  if  he  intends  to  challenge  an  individual  ju- 
ror he  mast  do  so  before  the  jury  is  aworn." 

This  court  held  In  State  v.  Suttles,  13  Ida- 
ho, 88,  88  Pac.  238,  and  State  v.  O'Brien,  13 
Idaho,  112,  88  Pac.  425,  that  the  record  need 
not  affirmatively  show  that  the  defendant 
was  instructed  ns  to  his  right  to  challenge 
a  Juror  as  required  by  this  section.  And  In 
the  absence  of  any  showing  to  establish  the 
fact  as  to  whether  or  not  the  court  has  com- 
plied with  the  requirements  of  the  law  in  this 
respect,  the  presumption  Is  that  the  court 
complied  therewith  and  discharged  every 
duty  the  statute  imposed  upon  It  In  the  trial 
of  the  case.  This  places  the  burden  upon 
appellant  of  lutroduclng  a  proper  and  satis- 
factory affirmative  showing  'In  the  record, 
pointing  out  the  failure  of  the  court  to  so 
inform  him.-  We  do  not  think  that  the  rec- 
ord In  this  case  presents  a  sufficient  showing 
on  the  point  to  enable  this  court  to  review  It. 
However,  waiving  the  proper  presentation  of 
the  assignment,  appellant  has  not  shown  that 
he  was  prejudiced  by  the  failure  of  the  court 
to  so  Inform  him,  If,  as  a  matter  of  fact,  the 
court  did  omit  to  so  Inform  him.  Counsel 
for  appellant  have  cited  two  cases  In  support 
of  their  contention.  People  v.  Monaghan, 
102  Cal.  229,  30  Pac.  511,  does  not  even  refer 
to  the  point  People  v.  Moore,  103  Cat.  508, 
37  Pac.  510,  is  clearly  distinguishable  from 
the  case  at  bar.  In  the  Moore  Case  appel- 
lant had  no  counsel  in  the  trial  court,  and 
did  not  exercise  the  right  of  challenge,  the 
court  in  that  case  saying: 

"There  is  nothing  in  the  record  to  show  that 
he  was  not  prejudiced  by  the  failure  of  the  court 
to  give  the  information  required  by  the  statute 
to  be  given ;  nothing  which  enables  us  to  avoid 
the  general  prenimption  that  errar  ia  prejudiciaL 


•  •  *  The  general  rule  that  every  one  is  pre- 
sumed to  know  the  law  cannot  be  successfully 
iDT<Aed  in  a  criminal  case  against  a  statute 
which  provides  that  tbe  defendant  must  be  spe- 
cially instructed  as  to  what  the  law  is  on  a  par- 
ticular point." 

The  cases  reviewed  In  the  Moore  Case 
(People  T.  Mortler,  58  Cal.  266;  People  v. 
O'Brien,  88  Cal.  489,  2«  Pac.  362;  People  v. 
Ellsworth,  92  Cal.  596,  28  Pac.  604),  are  all 
to  the  effect  that  where,  as  In  this  case,  ap- 
pellant was  represented  by  counsel  on  the 
trial  and  exercised  his  right  to  challenge  Ju- 
rors, he  is  not  prejudiced  by  the  neglect  of 
tbe  trial  court  to  advise  him  that,  if  be  in- 
tends to  challenge  an  Individual  Juror,  be 
must  do  so  before  the  jury  Is  sworn. 

[7]  Many  of  appellant's  assignments  of  er- 
ror are  directed  against  the  Instructions  of 
the  court  as  given  and  the  refusal  to  give  re- 
quested instructions.  We  will  confine  this 
portion  of  the  opinion  to  a  discussion  of  in- 
structions Nob.  11  and  16  aa  given  by  the 
court  Instruction  No.  11  reads  as  follows: 

"Possession  of  prop&ety  recently  stolen,  if 
proven,  ig  not  evidence  sufficient  of  itself  to  war- 
rant n  conviction.  It  is  merely  a  circumstance 
tending  to  show  guilt  which,  taken  in  connec- 
tion with  other  evidence,  is  to  determine  the 
question  of  guilt.  If,  however,  the  jury  believes 
beyond  a  reasonable  doubt  that  the  property 
described  in  the  information  was  stolen,  ana  was 
seen  in  the  possession  of  the  defendiint  soon  aft- 
er being  stolen,  the  failure  of  the  defendant  to 
account  for  such  possession  or  to  show  that  sucA 
possession  was  hon^tly  obtained  ia  a  cireum- 
staitce  tending  to  show  his  guilt;  and  the  de- 
fendant is  called  upon  to  explain  such  possHs- 
sion,  if  such  possession  has  been  proved,  in  or- 
der to  remove  the  effect  of  tbe  possession  as  a 
circumstance  to  be  considered  in  connection  with 
other  suspicious  foctSi  if  the  evidence  disclosed 
any  such." 

This  instruction  was  sustained  by  this 
court  in  Sta'te  v.  Wright.  12  Idaho,  212-^17, 
218,  85  Pac  493 ;  Stata  t.  Janks,  26  Idaho. 
567,  144  Pac.  779.  Some  slight  changes  in 
tbe  wording  appear  In  the  Instruction'  as 
given  in  the  case  at  bar,  but  they  tend  to 
render  tbe  Instruction  mor^  favorable  to  the 
appellant. 
Instruction  No.  16  reads  as  follows: 
"I  further  instruct  you  that  under  the  law  of 
this  state  a  person  charged  with  the  commission 
of  a  crime  may  testify  in  his  own  behalf;  yet 
the  defendant  is  under  no  obligatum  to  do  ao, 
and  his  n^lect  to  do  ao  shall  not  create  any 
presumption  against  him." 

Appellant  Insists  that  thia  instruction  as 
given  is  erroneous  In  that  it  does  not  state 
the  law  as  fairly  for  the  defendant  as  the 
language  of  the  statute  upon  which  it  is  bas- 
ed.  Section  8143,  Rev.  Codes,  is  as  follows: 

"A  defendant  in  a  criminal  action  or  proceed- 
ing to  which  he  is  a  party.  Is  not,  without  his 

consent,  a  competent  witness  for  or  against  him- 
self. His  neglect  or  refusal  to  give  such  consent 
shall  not  in  any  manner  prejudice  him  nor  be 
used  against  him  on  the  trial  or  proceeding." 

This  court  held  In  State  v.  Levy,  9  Idaho, 
483,  75  Pac.  227,  that  it  was  not  error  to  In- 
struct the  Jury  in  the  language  of  this  stat- 
ute. And  while  we  think  It  would  be  much 
better  to  give  tbe  instruction  in  the  language 
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of  the  Btatnte  thao  to  give  It  In  the  form 
used  In  Instnictlon  No.  16,  supra,  we  do  not 
feel  that  under  the  circumstances  of  this 
case  the  Instruction  as  given  amounts  to  prej- 
udicial error. 

We  have  examined  the  instructions  given 
by  the  court  and  the  Instructions  requested 
by  the  defendant  and  refused  by  the  court, 
and  are  satlsfled  that  the  instructions  as 
given  fairly  and  fully  stated  the  law  appUca- 
ble  to  the  &ct8  and  drcmiutances  of  the 
case. 

Many  errors  are  assigned  on  questions 
arising  during  the  trial  as  to  the  admissibil- 
ity of  evidence.  We  have  carefuliy  examined 
the  record  In  this  regard,  and  without  dis- 
cussing these  numerous  errors  In  detail,  we 
have  to  say  that  we  have  found  no  preju* 
dldal  error  in  the  record. 

The  Judgment  therefore  is  affirmed. 

MORGAN  and  BICE.  JJ.»  concur. 


BASINGEB  et  aL      TAYLOR  H  aL 
(Supreme  Court  of  Idaho.   April  3,  1917.) 

1.  Eminent  Domain  <!=928  —  Waters  and 
Wateb  Coubses  <S=>140— Domestic  Use— 
Appbopeiation  —  Constitutional  Trovi- 

SIONS. 

Under  section  3  of  article  15  of  the  Oonstl- 
tation,  those  wing  water  for  domestic  purposes 
have  a  preference  over  those  claimins  water  for 
any  other  use.  But  In  case  the  water  has  el- 
ready  been  appropriated  for  another  interior 
use,  the  use  for  a  superior  purpose  is  subject  to 
the  provision  of  law  regulating  the  taking  of 
private  property  for  public  use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  75.] 

2.  Watebs  and  Wateb  Coubses  «=>133— Wa- 
TBE  KiQHTB— Permit. 

A  permit  issued  by  the  state  engineer  is  not 
a  water  right,  and  is  not  in  itself  evidence  of 
appropriation  of  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coorses,  Cent.  Dig.  fi  146.) 

3.  Waters  and  Wateb  Coubses  •$=^143  — 
Right  to  Use  of  Wateb— Deceeie. 

Under  a  pleading  claiming  title  to  the  pobllo 
waters  of  thu  state,  a  decree  must  be  based  up- 
on the  amount  of  water  actually  diverted  and 
applied  to  beneficial  use. 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  162.] 

4.  Watebs  aitd  Wateb  Coubses  ^»I40— Ap* 
pbopbiation—Pbiobities— Relation. 

An  appropriator  of  water,  who  seeks  to  in- 
voke the  doctrine  of  relation,  in  order  that  the 
date  of  priority  of  bia  appropriation  shall  re- 
late back  to  the  date  of  the  Initiation  of  his  ap- 
propriation, must  show  a  substantial  compfi- 
ance  with  all  the  provisions  of  the  statute,  and 
also  Snal  consummation  of  the  appropriation  as 
defined  by  the  statute,  and  can  invoke  the  doc- 
trine only  to  the  extent  of  the  completion  of 
such  appropriation. 

5.  Watebs  and  Wateb  Coubses  ®=»152(3>— 
Wateb  TtiouTS—DiVEBSioN— Injunction. 

The  holder  of  a  permit  issued  by  the  state 
engineer  for  the  sppropriation  of  water  is  not 
entitled  to  an  injunction  to  prevent  the  diver- 
sion of  waters  from  a  stream,  unless  be  shows 


that  he  Is  bi  a  position  to  make  bncfidal  naa  of 

such  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  fS  156,  157.1 

6.  Watebs  and  Wateb  Coubses  «=>145  — 
Place  of  Diversion — Change. 
A  person  entitled  to  the  use  of  water  msjr 
change  tlie  place  of  diversion,  if  others  are  n^t 
injured  by  such  change.  The  right  to  chance 
the  place  of  diversion  is  subject  to  the  protection 
of  the  rights  of  other  appropriators  from  the 
stream. 

_rEd.  Note.— For  other  casw,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  20.] 
Budge,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Custer  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  Perry  Baslnger  and  others  to 
quiet  title  to  the  use  of  water  as  against  £. 
K,  Taylor  and  R.  L.  Sutcliffe,  water  master 
of  Little  Lost  River  district.  In  which  Sa- 
mautha  J.  Taylor  and  another  Intervened  and 
tiled  a  cross-complaint.  Decree  that  plain- 
tiffs, except  the  Blaine  County  Irrigation 
Company,  were  entitled  In  common  to  a  cer- 
tain measnremeut  of  water,  subject  to  rights 
of  defendants  Taylor  to  frater  for  domestic- 
use,  and  plaintiffs  appeal.  Decree  reversed, 
and  new  trial  ordered. 

Hansbrough  &  tiagon,  of  Bladcfoot,  and 
Holden  St  Holden,  of  Idaho  Falls,  for  a.ppel- 
lantB.  Claxik  &  Brodhead  and  Htgglus  &  Am- 
brose, all  of  Mackay,  and  Barber  A  Daviaon. 
of  Boise,  for  respondents. 

RICE,  J.  This  action  was  instituted  to 
quiet  title  to  the  waters  of  I^y  creek,  Id  Cos* 
ter  county,  and  to  ree^raln  the  defendant  Sut- 
cliffe, as  water  master^  from  Interfering  with 
the  rights  of  plaintiffs  below,  appellants  here. 
All  of  the  appellants,  except  the  Blaine  Coun- 
ty Irrigation  Company,  were  farmers  who 
bad  used  water  from  said  creek  for  many 
years  for  the  irrigation  of  their  lands.  Ther 
had  diverted  their  water  from  said  Dry 
creek,  across  low  land  and  gravel  bars, 
through  a  ditch  known  as  "Farmers*  ditch," 
and  discharged  the  same  into  Wet  creek  at  a 
point  about  a  nolle  and  a  half  dUtant  from 
the  place  of  dlverdon. 

On  July  e,  1907,  the  dl^ct  court  decreed 
these  formers  'to  be  entitled  to  the  use  of  22 
second  feet  of  the  waters  of  Dry  creek. 
About  June  1,  1908,  respondent  Taylor  locat- 
ed on  Dry  creek  and  began  to  prepare  his 
Uinds  for  cultivation.  The  same  summer  he 
constructed  a  ditch  lading  out  of  Dry  creek 
a  short  distance  above  the  I^mers'  dltdt 
On  October  29, 1910,  appellant  Blaine  County 
Irrigation  Company  made  application  for 
and  received  permit  from  the  state  engineer 
for  150  second  feet  of  the  water  from  Dry 
creek.  This  company  began  the  construction 
of  a  pipe  line  to  divert  water  from  the  creek 
about  7  miles  above  respondent's  point  of  di- 
versl(m.  In  July,  1912,  the  pipe  line  was 
completed  and  water  diverted  from  Dry 
creek  into  Corral  creek,  a  tributary  of  Wet 
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ci-e^  At  tbls  time  the  appeUants,  wtao  baa 
used  the  Farmers'  ditch,  by  agreement  with 
the  Blaine  County  Irrigation  Company, 
changed  tbeir  pi^nt  of  diversion  to  the  Intake 
of  the  pipe  line.  By  the  terms  of  the  agree- 
ment their  water  was  thereafter  to  be  dlTcrt^ 
ed  through  the  pipe  lln^  and  thence,  by  way 
of  Corral  creek  and  Wet  creek,  to  the  place 
Into  which  their  water  had  formerly  been 
discharged. 

The  trial  court  In  Its  decree  adjudged  that 
all  appellants,  except  the  Blaine  County  Ir- 
rigation Company,  were  entitled  In  common 
to  22  secuid  feet  of  the  waters  of  Dry  creek, 
subject  only  to  the  right  of  tbe  respondents 
E.  K.  Taylor,  Samantha  J.  Taylor,  and  J.  B. 
Taylor  to  water  for  domestic  use,  and  that 
such  respondents  were  entitled  at  all  times 
to  hare  delivered  at  their  point  of  diversion 
sufficient  water  from  Dry  creek  for  domestic 
uses  and  cuUnacy  purposes,  and  to  have  flow 
In  the  natural  channel  of  said  stream  a  sufti- 
dent  quantity  of  said  waters  to  furnish  the 
same  at  their  point  of  diversion  'in  good, 
lieiiltby,  and  normal  state. 

[1]  It  is  admitted  that  in  point  of  time  the 
right  of  oU  appt^llants,  excepting  the  Blaine 
County  Irrigation  Company,  is  superior  to 
any  right  tbe  respondents  may  have  for  do- 
mestic and  culinary  purposes,  and  that  their 
right  by  reason  of  the  application  of  the  wa- 
ter to  a  beneficial  use,  and  the  decree  of  the 
district  court,  has  become  a  vested  right.  It 
is  clear  that,  under  the  Constitution,  those 
using  water  for  doinef:*tic  purposes  bare  the 
preference  over  those  claiming  for  any  other 
purpose ;  but  the  usage  for  such  superior  pur- 
pose is  suljject  to  tile  prOYisions  of  section  14 
of  article  1  of  the  Constitution,  regulating 
the  taking  of  private  property  for  public  use. 
In  the  case  of  Montpeller  Milling  Co.  v.  City 
of  Montpeller,  19  Idaho,  212,  at  page  219.  113 
Pac.  741,  at  page  743,  the  court  said; 

"It  clearly  was  the  intention  of  the  framers 
of  the  Conetitution  to  provide  tliat  water  prts 
viouslf  appropriated  for  manufacturing  purpos- 
es may  be  taken  and  appropriated  for  domestic 
use,  upon  due  and  fair  compensation  therefor. 
It  certainly  could  nut  have  been  the  inteutioo 
of  tbe  framers  of  the  Constitution  to  provide 
that  water  approprinted  for  manufacturing  pur- 
poses could  thereafter  arbitrarily  and  without 
compcD^tion  be  appropriated  for  domestic  pur- 
poses. This  would  manifestly  be  nn^ust,  and 
dearly  in  contravention  of  the  provisions  of 
this  section,  which  declare  that  the  right  to  di- 
vert and  appropriate  the  unappropriated  waters 
of  any  natural  stream  for  beneQcial  use  shall 
never  be  denied,  and  that  priority  of  appropria- 
tion shall  give  the  better  right." 

The  decree  of  tbe  trial  court  in  this  case. 
If  allowed  to  tfike  effect,  may  operate  to  de- 
prive appellant  water  users  of  their  proper- 
ty, without  compensation,  to  the  e.'cteut  that 
they  may  be  deprived  at  certain  seasons  of 
the  year  of  tbe  amount  of  water  necessary 
for  the  domestic  use  of  respondents.  We 
think  the  decree,  In  that  respect.  Is  In  contra- 
vention of  section  3  of  article  10,  and  section 
14  of  article  1,  of  the  Constitution.  Mont- 
peller Milling  Co.  V.  aty  of  Montpeller,  sn- 


T.  TATIiOB. 

pra;  Town  of  Stirling  v.  IMtch  Co.,  42  Oola 
421,  9i  Paa  330,  IS  Li.  R.  A.  (N.  S.)  238.  Re- 
spondents, howeTer,  contend  that  they  have 
shown  an  adverse  nse  to  tbe  waters  of  Dry 
creek  for  dtHnestlc  purposes  for  a  period  in 
excess  of  6  years.  We  think  the  evidence 
falls  to  show  an  adverse  appropriation  by  re-  ^ 
spondenta  for  dooKstlc  purposes,  and  re- 
spondents could  not  claim  as  riparian  pro- 
prietors. Drake  t.  Earhart,  2  Idaho  (2 
Hash.)  750,  23  Pac.  541;  Butchinsmi  v.  Wat- 
son DItcb  Co.,  16  Idaho,  484,  101  Pac.  1059, 
133  Am.  St.  Rep.  125. 

Tbls  Is  not  a  proceeding  to  condemn  the 
progerty  of  appellant  water  users  and  sub- 
ject the  same  to  a  higher  and  more  beneficial 
use,  but  an  action  to  quiet  title.  The  trial 
court,  therefore,  erred  In  its  first  and  sec- 
ond conclusions  of  law,  to  the  effect  that  re- 
spondents were  entitled  at  all  times  to  have 
delivered  at  their  point  of  diver^on  sufficient 
water  for  domestic  uses  and  culinary  pur- 
poses, and  the  decree  based  thereon  la  erro- 
neous. 

[2]  Respondent  E.  K.  Taylor  was  made 
party  defendant  in  the  original  action,  and 
resiiondents  Samantha  J.  Taylor  and  J.  B. 
Taylor  intervened  In  the  action.  By  their 
cross-complaints  each  respondent  alleges  title 
to  C.4  second  feet  of  the  waters  of  Dry  creek, 
diverted  at  or  near  the  center  of  section  15. 
township  10  N..  range  25  E.  B.  M.,  which  said 
waters  were  first  diverted  from  said  creek 
on  June  1,  1908,  and  conducted  by  means  of 
Irrigation  works  to  and  used  upon  certain 
described  lands.  The  inter^-eners  did  not  al- 
lege any  privity  of  title  or  estate  between 
themselves  and  defendant  E.  K.  Taylor. 
EJach  respondent  alleges  that  he  has  been 
gradually  increasing  his  Irrigation  works 
from  year  to  year  since  June  1,  1908,  until 
the  beginning  of  the  Irrigation  season  of 
1913,  at  which  time  he  was  diverting  and 
using  upon  his  said  lands  a  certain  amount 
of  wntcT.  To  sustain  his  title  respondent  B. 
K.  Taylor  introduced  In  evidence  penult  No. 
2929,  issued  by  the  state  engineer  on  applica- 
tion of  L.  L.  Folsom,  dated  April  11,  1907. 
and  certificate  of  the  state  engineer,  dated 
November  8,  1913,  to  the  eflfect  that  H.  K. 
Taylor,  holder  of  permit  No.  2929,  had  fully 
complied  with  the  provisions  of  the  laws  of 
the  state  of  Idaho  relating  to  the  completion 
of  the  works  of  diversion  set  out  and  de- 
scribed In  said  permit,  and  that  the  said 
works  were  adequate  for  diverting  and  ctwi- 
veylng  to  the  place  of  intended  use  15  second 
feet  of  the  waters  of  said  Dry  creek.  Re- 
spondents Samantha  J.  Taylor  and  J.  B.  Tay- 
lor neither  by  allegation  nor  proof  show  any 
Interest  In  such  permit. 

The  briefs  on  file  In  this  case  devote  much 
space  to  a  discussion  of  respondent's  title  to 
permit  No.  2929.  It  appears  from  the  ex- 
hibits in  the  case  that  L.  L.  Folsom  conveyed 
permit  No.  2929  to  the  Custer  County  Land 
A  Irrigation  Company  by  deed  dated  Febru- 
ary 18.  1908.    The  Custer  County  Laud  A 
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Irrigation  Company,  In  September,  1908,  con- 
veyed the  said  permit  to  Ben  B.  Hervey.  In 
March,  1909,  Ben  B.  Herrey  conveyed  to  the 
Spokane-Idaho  Irrigation  &  Power  Company, 
Limited,  permits  Nos.  3924.  2929,  and  4092, 
Issued  by  the  atate  engineer  of  the  state  of 
,  Idaho,  with  other  property,  "saving  and  ex- 
cepting a  sufficient  quantity  of  said  water 
and  water  rights  to  Irrigate  1,920  acres  of 
land,  heretofore  expressly  reserved  and 
granted  unto  E.  K.  Taylor."  Defendant  Tay- 
lor testified  that  prior  to  settling  upon  the 
lands  occupied  by  him,  to  whldi  he  diverted 
the  waters  of  Dry  creek,  he  had  had  an 
agreement  with  L.  L.  Folsom,  or  the  Custer 
County  Land  &  Irrigation  Company,  as  a  re- 
sult of  which  a  deed  had  been  executed  to 
him  of  permit  No.  2929  and  placed  in  escrow 
In  a  bank  at  Boise,  Idaho ;  that  he  had  made 
the  payments  called  for  by  the  terms  of  the 
escrow  agreement,  and  had  arranged  to  con- 
vey his  rights  to  Hervey,  with  the  reserva- 
tion of  sufficient  water  for  bis  own  needs; 
that  upon  calling  upon  the  escrow  holder  for 
the  delivery  of  the  deed  the  same  could  not 
be  found,  and  thereupon,  by  mutual  agree- 
ment, the  Custer  County  Land  &  Irrigation 
Company  conveyed  direct  to  Hervey,  and 
Hervey  conveyed  to  the  Spokane  Company 
with  the  reservatlcm  set  out  above.  Admit- 
ting the  facts  to  be  as  above  outlined,  they 
fail  to  show  any  conveyance  of  title  to  re- 
spondent E.  K.  Taylor.  The  statement,  re- 
serving a  "sufficient  quantity  of  said  water 
and  water  rights  to  irrigate  1,920  acres  of 
land,  heretofore  expressly  reserved  and  grant- 
ed onto  B.  K.  Taylor,"  Is  merely  descriptive 
of  the  reservation,  and  la  not  a  grant  to 
Taylor.  The  appellants,  not  bebig  parties  to 
any  of  the  above-enumerated  ctmveyances, 
are  not  affected  by  the  reservation. 

Wlthoat  reference  to  the  question  of  title, 
however,  respondent  Taylor  could  not  rely 
npoD  permit  Na  2929  In  this  case.  The  la- 
one  presented  bis  cross-cranplaint  la  own- 
uflblp  of  a  water  rigbt,  and  on  this  laane 
the  holding  of  a  permit  from  the  state  en- 
gineer, In  and  of  Itself;  has  no  probative 
force.  A  permit  tnm  the  atate  engineer  is 
not  a  water  rl^t,  and  tbis  oouzt  baa  held 
that  it  la  not  an  anirt^riatliHi  of  the  pub- 
lic waters  of  the  state  and  la  not  real  prop- 
erty. Speer  v.  Stephenson,  16  Idaho,  707, 
p.  716,  102  Pac.  365;  Ada  County  Farmers' 
Irrigation  Co.  v.  Farmers*  Canal  Ca,  6  Ida- 
ho, 793,  51  Pac.  990,  40  L.  B.  A.  485.  A  per- 
mit merely  expresses  the  consent  of  the  state 
that  the  holder  may  acquire  a  water  right, 
and  if  the  bolder  of  the  permit  substantially 
complies  with  all  the  requirements  of  the 
statute,  to  and  Including  the  actual  applica- 
tion of  the  water  to  the  beneficial  use  speci- 
fied in  the  application  for  the  permit,  he  may 
become  the  owner  of  a  water  right,  the  priori- 
ty of  which  will  relate  back  to  the  date  of 
the  permit;  but  until  all  the  requirements 
bave  been  OHnplled  with.  Including  the  ac- 


tual aiK>Ucatlon  of  the  water,  the  bolder  of 
the  permit  bas  nothing  bat  an  iiu^ioate 
right.  Proof  of  ownership  ,of  a  permit  will 
not  sustain  a  decree  fonnded  upon  a  plead- 
ing alleging  ownership  of  water.  After  the 
holder  of  a  permit  has  fulfilled  all  the  re- 
quirements of  the  statute,  and  made  proof 
to  the  state  engineer  that  he  has  put  the  wa- 
ter to  the  beneficial  use  for  which  the  di- 
version was  Intended,  he  is  entitled  to  a 
license  from  the  state  engineer  conflrming 
such  use.  Section  8261,  Bev.  Codes.  JJnier 
the  provisions  of  section  3262,  sucli  Mcense 
is  prima  fade  evidence  of  a  water  rlgtat ;  bat 
no  certificate  issued  by  the  state  engineer 
prior  to  the  issuance  of  such  license  Is  made 
prima  facie  evidence  of  a  water  ri^t. 

In  the  case  of  Washington  State  Sugar  Co. 
V.  Goodrich,  27  Idabo.  38, 147  Pnc  10T3,  1077. 
this  court  said : 

"The  granting  by  the  state  engineer  of  a  per- 
mit for  the  right  to  nse  the  waters  of  this 
state,  in  and  of  itself  secures  to  the  applicaat 
no  rigbt-to  the  use  of  the  waters  applied  for  io 
said  permit,  nnless  there  be  a  substantial  com- 
pliance with  each  and  every  movialon  of  the 
statute  relating  to  or  in  any  manner  affecting 
the  issuance  of  such  permit  and  a  fulfillment  of 
the  conditions  and  limitations  therein;  but  a 
compliance  with  the  conditions  and  limitationi 
prescribed  la  soch  permit  initiates  a  right  to  the 
Dse  of  the  water  In  the  applicant,  and  said  rigbt 
then  becomes  a  vested  one,  and  dates  back  to  the 
issuance  of  said  permit" 

[1, 4]  By  granting  rei^ondents  a  decree  to 
15  second  teet  of  water,  dating  from  April 
11,  1907,  the  court  aeena  to  have  been  of  the 
opinion  that  req;>ondmtfl  were  entitled  to  the 
benefit  of  the  doctrine  of  relation,  and  tbat 
their  right  fm  tbe  fall  amount  of  water 
wbidi  their  worka  were  capaUe  of  diverting 
would  date  from  the  time  of  the  appUcatfon 
for  the  permit  We  do  not  think  that  the 
reapondrats  in  this  caae  were  entitled  to  the 
l>enefit  of  the  doctrine  of  r^Uon.  The  first 
statute  passed  In  Idaho  Territory  relating  to 
water  rights  was  enacted  February  10.  188L 
Lawa  1880-81,  p.  207.  Thla  was  followed  by 
the  act  of  February  26, 1899.  Laws  1800,  p. 
380.  From  the  time  of  tbe  passage  of  the 
act  of  February  10, 1881,  to  tbe  act  of  March 
11,  1903  (Laws  1908,  p.  223),  there  was  In 
force  in  Idaho  a  statute  reqolrli^  notice  to 
be  posted  and  recorded  by  those  who  desire 
to  initiate  a  claim  for  water  or  water  rights, 
and  requiring  diligence  on  the  part  of  tbe 
claimants  In  order  that  the  doctrine  of  re- 
lation might  be  Invoked  for  their  benefit 
Both  tbe  acts  of  1881  and  1899  provided  that 
by  completion  of  works  was  meant  the  con- 
ducting of  water  to  the  place  of  intended  use. 
and  they  further  provided  that  by  compliance 
with  the  rules  prescribed  In  the  statutes  the 
claimants'  right  to  use  the  water  would  re- 
late back  to  the  time  the  notice  was  posted. 
Both  acts  also  provided  that  failure  to  com- 
ply with  such  rules  deprived  the  claimants  of 
the  right  to  the  use  of  the  water  as  against 
a  subsequent  claimant  who  complied  there- 
with, with  a  single  exception,  nam^.  that 
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-all  ditdies,  canalB,  or  other  works  wM<A  had 
been  made  and  constructed  prior  to  the  pas- 
sage of  the  acts,  by  means  of  whldi  the  wa- 
ter of  any  stream  bad  been  diverted  and  ap- 
plied to  a  beneficial  use,  must  be  taken  to 
have  secured  the  right  to  the  water  claim- 
ed to  the  estent  of  the  quantity  which  said 
works  were  capable  of  conducting  and  not 
■exceeding  the  quantity  claimed,  without  re- 
gard to  or  compliance  wltb  the  requirements 
of  the  statute. 

In  the  face  of  these  statutes  do  one  was 
entitled  to  Invoke  the  doctrine  of  relation 
who  failed  to  comply  with  the  requirements 
of  the  statute,  with  the  exception  above  stat- 
ed. 2  Einuey  on  Irrigation  &  Water  Rights, 
p.  1299 ;  Pyke  v.  Bumslde,  8  Idaho,  487,  60 
Pac.  477 ;  Crane  Palls  Power  &.  Irrigation  Co. 
v.  Snake  River  Irrigation  Co.,  24  Idaho,  63, 
133  Pac.  655.  The  act  of  1903  prescribed  cer- 
tain limitations  In  the  matter  of  diligence  in 
the  prosecution  of  the  work,  and  provided 
that  application  to  a  beneficial  use  was  nec- 
essary to  complete  the  appropriation  of  pub- 
lic waters  of  the  state.  The  doctrine  of  re- 
lation cannot  be  invoked  by  a  person  alleg- 
ing title  to  a  water  right,  and  asking  that  bis 
title  be  quieted,  until  the  final  consumpiatlon 
of  the  appropriation  as  defined  by  statute, 
and  can  be  invoked  only  to  the  extent  of  the 
completion  of  the  approprtbtlon.  2  Kinney 
on  Irrigation  &  Water  Rights,  p.  1290;  Ben- 
nett V.  Nonrse,  22  Idaho,  249,  125  Pac.  1038 ; 
Cole  V.  Logan,  24  Or.  304,  33  Paa  668.  Un- 
der the  acts  of  1681  and  1899,  the  appr<^rU- 
tlon  was  conq>leted  upon  the  completion  of 
the  irrigation  works  and  conducting  of  the 
water  througb  the  same  to  the  point  of  in- 
tended use,  and  to  the  extent  of  the  carrying 
capacity  of  tbe  works,  subject,  however,  to 
its  being  lost  failure  to  apply  the  voter  to 
a  heneflcial  use  within,  a  reasonable  time, 
tinder  the  law  <^  1908  no  appropriation  is 
complete  until  the  water  has  been  applied  to 
a  beneficial  use,  and  it  follows  tbat  no  ap- 
propriation can  exceed  the  amount  oC  water 
so  ai^lied. 

It  is  clear  that  under  the  doss-cwnplalnts 
In  this  action  any  decree  to  the  respondents 
must  be  based  upon  the  amount  of  water 
actually  diverted  and  applied  to  a  beneficial 
use.  Fyke  t.  Bumslde,  sopra.  It  seems  that 
no  obJecUon  was  offered  to  the  action  of  the 
court  in  grouping  the  i^hts  of  all  respond- 
ents and  so  decreeing  the  water.  There  was 
testimony  to  the  effect  that  at  the  time  of  the 
conunenoement  of  the  salt,  or  at  least  at  the 
dme  of  the  diversion  of  water  by  appellant 
company,  respcmdents  had  under  cultivation 
240  acres  ot  land,  and  60  acres  additional 
ready  for  cultlTation.  There  was  some  tes- 
timony to  the  effect  that  an  Inch  of  water 
per  acre  was  necessary  to  the  proper  Irriga- 
tion of  sach  land.  Under  the  most  favorable 
view  of  the  evidence,  respondent  could  not  be 
mtltled  to  a  decree  for  more  than  6  second 
feet.  The  decree  awardiog  respondent  B.  K. 


Taylor,  and  interveners  Samantba  J.  Taylor 
and  J.  B.  Taylor,  15  second  feet  of  the  wa- 
ters of  Dry  creek,  with  date  of  priority  as 
of  April  1%  1907,  is  erroueons,  and  not  sus- 
tained by  the  evidence. 

[5]  The  appellant  Blaine  Coun^  Irriga- 
tion Company  sets  out  the  permit  of  the 
state  engineer  under  which  it  is  operating. 
Appellant  claims  that  by  diverting  the  wa- 
ters of  Dry  creek  at  the  point  of  intake  of 
its  pipe  line  a  great  saving  of  water  is 
made;  that  between  the  intake  of  the  pipe 
line  and  the  outlet  of  the  Farmers'  ditch, 
where  it  formerly  emptied  into  Wet  creek, 
there  was  a  loss  of  about  60  per  cent  of  the 
water  flowing  down  Dry  creek  and  through 
the  Farmers'  ditch,  and  that,  having  effected 
this  saving,  they  were  entitled,  to  the  same. 
The  evidence  showed  that  more  than  50  i>er 
cent  of  the  loss  occurred  In  the  Farmers' 
ditch  and  about  10  per  cent,  in  the  creek  It* 
self.  It  appears  that  the  farmers  taking 
water  through  the  Farmers'  dltch'had  their 
water  measured  to  them  at  a  point  hear 
where  it  was  discharged  from  the  ditch  into 
Wet  creek.  The  decree  of  the  court  In  1907 
did  not  designate  the  point  at  which  their 
water  should  be  measured.  This  court  has 
held  tbat  wat^  appropriated  for  irrigation 
purposes  must  be  measured  to  the  claimant 
at  the  point  of  diversion.  Stickoey  v.  Han- 
rahan,  7  Idaho,  424,  63  Pac.  189;  Bennett  v. 
Lewis,  supra.  It  may  be  that  the  decree  of 
22  second  feet  of  water  to  the  farmers  Is  not 
a  final  limitation  of  their  rights  to  22  sec- 
ond feet  at  the  point  of  diversion  from  Dry 
creek,  but  in  the  absence  of  a  modification 
of  that  decree  we  do  not  think  the  court 
would  be  justified  in  holding  that  tfa^  would 
be  entitled  to  divert  more  than  22  second 
feet.  Moreover,  appellant  company  has  not 
shown  itself  In  position  to  insist  on  this 
point.  The  evidence  falls  to  show  that  the 
appellant  company  has  made  a  beneficial  use 
of  this  water,  or  Is  in  a  position  to  do  so; 
the  evidence  merely  showing  that  this  com- 
pany has  diverted  water  from  Dry  creek. 
In  order  for  appellant  company  to  maintain 
Its  action  for  an  injnnctlon  under  its  per- 
mit, it  mnst  not  only  show  a  substantial 
compliance  with  all  the  requirements  of  the 
statutes,  but  also  that  It  is  In  a  position  to 
apply  the  water  it  diverts  to  a  beneficial  use. 
See  Sandpoint,  eta,  Ca  t.-  Panhandle,  etc^ 
Co.,  11  Idaho.  405,  88  Pac.  847. 

The  qnestlou  of  the  ri^ts  of  the  respond- 
ents and  appellant  IrrigatioD  c<»npany,  under 
their  respective  penults,  in  case  title  thereto 
Is  shown,  is  not  before  the  court  under  the 
pleadings  in  ttiis  case.  Under  proper  allega- 
tions, actions  may  -be  instituted  for  the  pro- 
tection of  rights  initiated  by  permits. 

[t]  In  this  action  appellants  also  ask  that 
the  right  of  those  taking  water  through  the 
Farmers'  ditch  to  change  their  point  of  di- 
version be  confirmed.  Under  the  statute 
tbelr  point  of  diversion  may  be  changed, 
provided  such  change  cansee  no  injury  to 


Digitized  by  Google 


62A 


164  PAOIFIO 


REPORTER 


(Idabo 


any  other  approprlator  of  water.  Respond- 
etkta  are  tbe  only  parties  who  coDld  claim 
to  be  Injured  in  this  case.  Their  rights  must 
be  determined  la  this  action,  and  when  so 
determined  must  be  protected.  A  sufficient 
amount  of  water  must  be  permitted  to  flow 
down  the  creek  to  the  point  of  diversion  of 
respondents  to  aatisfr  their  rights  according 
to  their  respective  priorities.  Subject  to 
rights  al  respondents,  the  appellants  are  en- 
titled to  change  their  point  of  diversion. 

The  decree  of  the  trial  court  must  be  re- 
versed, and  a  new  trial  ordered.  No  costs 
awarded  on  this  appeal. 

MORGAN,  J.,  concurs. 

BUDGE,  a  J.  (dissenting)'.  I  am  unable  to 
concur  in  that  portion  of  the  opinion  which 
holds  that,  under  the  evidence,  respondent  B. 
K.  Taylor  has  not  shown  any  right  to  op- 
erate under  permit  No.  2929.  No  one  claim- 
ing under  this  permit  has  disputed  Taylor's 
right  thereunder,  and  the  undisputed  testi- 
mony of  Taylor  Is  to  the  effect  that  he  pur^ 
chased  rights  under  this  permit;  that  the 
deed  conveying  the  same  was  made  out  and 
placed  in  escrow,  to  be  delivered  upon  the 
completion  of  Taylor's  payment  therefor  to 
his  grantor;  that  be  completed  all  the  pay- 
ments, but  that  upon  demanding  the  deed  in 
escrow  It  could  not  be  found;  and  that  by 
mutual  agreement  the  rights  which  Taylor 
bad  purchased  from  his  grantor  were  convey- 
ed directly  from  Taylor's  grantor  to  Taylor's 
grantee,  reserving  therefrom  certain  rights  to 
Taylor  under  the  permit  Taylor's  evidence 
Is  oHToborated  by  the  transfer  from  Ben  E. 
Hervey  to  the  Spokane  Irrigation  &  Power 
Company,  Limited,  "saving  and  excepting  a 
sufficient  quantity  of  said  water  and  water 
rights  to  irrigate  1,920  acres  of  land  hereto- 
fore expressly  reserved  and  granted  unto  E. 
K.  Taylor."  While  it  is  true  that  this  lan- 
guage is  merely  descriptive  of  the  reservation, 
and  does  not  constitute  a  grant  to  Taylor,  it 
Is  evidence  clearly  corroborating  Taylor's 
statement  that  a  grant  had  theretofore  been 
made  to  Taylor. 

This  entire  action  is  equitable  in  Its  natnre, 
and  it  is  one  of  the  fundamental  maxims  of 
equity  that  equity  regards  that  as  done  which 
ought  to  be  done.  Pom.  Eq.  Jur.  (8d  Ed.)  vol. 
1,  SS  363-377,  Inclusive,  and  numerous  cases 
there  dted.  The  facts  and  circumstances  in 
evidence  touching  Taylw's  right  nnder  per- 
mit No.  2920  lead  to  hut  one  cohdaslm ;  that 
Is,  that  E.  K.  Taylor  ought  to  have  been 
granted  a  right  to  operate  under  penult  No. 
2029,  and  In  equity  this  right  Is  as  complete 
as  though  the  grant  were  actually  made  in 
form.  All  iiersons  claiming  under  pennit  No. 
2020  concede  Taylor's  Interest  and  rights 
thereunder.  No  one  else  has  a  right  to  com- 
plain, and  bis  rights  mder  tiie  pormlt  can 
only  be  questioned  for  nmcompllanoe  with 
the  law  ttiofeunder,  and  vrtdle  It  la  true  that 


the  lands  desnibed  In  permit  No.  29%  cswer 
ottSs  a  portloo  of  the  Taylor  lands,  the  cer^ 
tlflcate  of  omnpletlon  of  the  works  Isaoed 
by  the  state  engineer  to  Taylor  cleariy  de- 
scribes all  of  the  lands  of  the  Taylors.  Tbe 
flict  that  all  of  the  Taylor^  lands  were  not 
clearly  described  In  the  permit,  or.  In  other 
words,  the  tAct  that  they  actually  applied 
the  water  to  lands  different  than  those  de- 
scribed In  the  permit,  would  be  immaterial. 
Mahoney  v.  Nelswanger,  9  Idaho,  750,  BO  Pae. 
661.  Under  the  statute  tb6  state  englneeF  lias 
authority  to  grant  a  certificate  of  completttm 
of  WOTks  fi>r  lands  different  from  those  de- 
scribed In  the  permit  The  state  engineer 
Is  a  public  officer,  and  the  presnmptlon  Is 
that  his  acts,  within  the  line  of  his  duties, 
are  regular,  and  in  the  absence  of  any  show- 
ing that  the  permit  had  been  amended  tbe 
presumption  is  that  all  of  the  regular  steps 
have  been  compiled  with. 

Nor  Is  it  correct  to  say  that  the  permit  In 
and  of  itself  has  no  probative  force.  Tme, 
a  permit  is  not  a  water  right;  bat  It  does 
give  any  lawful  holder  of  the  permit  or  an 
interest  thereunder,  the  right  to  proceed  with 
reatonnble  diligence  and  In  compliance  with 
the  statute  to  mature  the  water  right  To 
hold  that  a  permit  has  no  probative  force 
would  be  tautaqiount,  when  pursued  to  its 
logical  result,  to  holding  that  a  person  could 
get  no  rights  under  the  statute  which  any  ap- 
proprlator would  be  bound  to  respect  until 
the  holder  of  tbe  permit  was  in  position  to 
show  that  he  had  fully  complied  with  tho 
law  In  every  respect  and  completed  his  ap- 
propriation by  applying  it  to  a  beneficial  use. 
Sandpolnt,  etc.,  Co.  v.  Panhandle,  etc.,  Ca, 
11  Idaho,  405,  83  Pac.  347 ;  Speer  v.  Stephen- 
son, 16  Idaho,  707.  714,  716,  102  Pac.  365; 
Washinfftou  Sugar  Co.  v.  Goodrich,  27  Idaho, 
20,  147  Pac.  1073. 

The  evidence  touching  tbe  rights  of  the 
Taylors  and  their  use  of  water  and  the  re- 
lation existing  between  E.  K.  Taylor,  on  the 
one  hand,  and  Samantha  J.  and  J.  B.  Taylor, 
on  the  other  hand,  and  the  pleadings  In  this 
respect  appear  to  be  Incomplete.  The  plead- 
ings should  t»e  amended  to  promote  the  ends 
of  justice  In  this  case,  in  order  that  the  trial 
court  may  receive  evidence  In  support  of 
their  respective  claims  and  award  a  Judg- 
ment In  proper  form,  which  would  adequately 
protect  the  rights  of  the  parties  nnder  tt^ 
law  and  the  facts. 

Ind^ndent  of  the  discussion  toudiing 
Taylor's  rights  under  permit  No.  2029.  I  am 
of  the  opinion,  under  the  facts  of  this  case, 
that  the  approprlatlwi  of  the  Taylors  should 
be  found  to  be  complete  to  the  right  to  the 
use  of  all  the  unappropriated  water  flowii^ 
In  Dry  creek,  to  the  capacity  of  their  ditch, 
not  theretofore  a^ropriated  by  the  Individ- 
ual plaintiffs,  for  the  reason  that  tbe  evi- 
dence conduslvely  shows  that  the  Xaylors 
bad  constmcted  their  ditch  of  sufficient  size 
and  capacity  to  carry  all  of  the  unappn^ri- 
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ated  water,  and  bad  achially  diverted  tbe 
same  and  delivered  it  to  tbe  p<^t  of  intend- 
ed vae,  some  time  during  tlie  season  of  1008, 
and  a  lontr  time  prior  to  the  date  of  tbe  per- 
mit held  by  the  Blalae  County  Irrigation 
Company.  And  I  think  the  evidence  hears 
out  the  statement  that  the  Blaine  County 
Irrigation  Company  intended  to  secure  its 
sapply  of  water  from  flood  waters,  to  be  by 
it  oonserred  in  a  reservoir  for  sale  and  dis- 
tribution. The  C(HupIetlou  of  the  ditch  by  the 
Taylors  and  the  diverting  of  the  water  to  the 
point  of  intended  use  vested  in  them  a  prop- 
erty right  in  the  use  of  the  water,  which 
could  only  be  divested  by  condemnation  fOr 
a  higher  use  or  lost  by  abandonment  To 
permit  them  to  be  deprived  of  such  a  vested 
property  right  in  any  other  manner  would 
clearly  violate  the  Gonstltnt!(m  and  laws  of 
tblB  state. 

It  Is  not  necessary  for  an  appn^dator  to 
follow  the  piDcedore*  provided  by  statute  In 
order  to  acquire  a  valid  water  right  wbldi 
will  be  good  as  against  all  adbseanent  ai^io- 
priaton.  One  ,who  actually  diverts  and  ap- 
pn^KTlates  water  to  a  beneficial  use.  or  ap- 
propriates and  diverts  water  to  the  point  of 
intended  use,  and  tiiereafter.  with  reasonable 
diUgowe,  applies  such  vrater  to  a  benefldal 
use,  acquires  as  good  a  right  thereto  aa  one 
who  apiHvpriates  vnder  the  provisions  tbe 
statute.  Gonant  v.  Jones,  8  Idaho  &  Hash.) 
006^  32  Fac  260;  Brown  t.  NewcU.  12  Idaho, 
106,  86  Pac.  886;  Lockwood  v.  Freeman,  15 
Idaho.  399.  98  Paa  28S;  Nlelson  v.  Parker, 
10  Idaho,  727,  116  Pac  488.  In  the  latter 
case  the  court  said: 

"It  hiU  never  been  the  Intention,  so  far  as  we 
are  advised,  of  the  Legislature  to  cut  oGt  the 
rigbt  an  appropriator  and  user  of  water  may 
acqoire  by  the  actual  diversion  of  the  water  and 
its  application  to  a  beoefidtU  use.  This  consti- 
tates  actual  notice  to  every  intending  appropri- 
ate of  the  water  of  such  a  atream.  It  is  like  a 
Dian  being  actually  in  p08f<essioo  of  realty;  in- 
deed, a  water  right  is  realty  in  this  state.  Sec. 
8056.  Rev.  Codes;  Ada  County  Farmers'  Irr. 
Co.  V.  Fanoera'  Canal  Ca.  5  Idaho,  793  [fil 
Pac.  990,  40  L.  R.  A.  485] ;  McGinneos  v.  Stan- 
field,  6  Idaho,  372  [55  Pac.  1020].  •  •  • 
But  if  he  should  actually  divert  the  water  and 
apply  it  to  a  beneficial  ose  before  the  ri^ts 
or  interests  of  any  other  person  intervene,  he 
would  be  entitled  to  tbe  protection  of  tbe  law  in 
the  use  and  enjoyment  of  the  right  thus  ac- 
qnired.  He  would  then  be  in  actual  possessioQ 
of  the  property  to  the  extent  of  tbe  diversion 
and  use,  and  to  that  extent  would  need  no  pro- 
tection from  a  constructive  notice  which  a  com- 
pUanoe  with  the  statute  affords."  . 

It  la  cilear,  then,  that  there  are  two  dis- 
tinct methods  by  which  one  may  acquire  a 
water  right:  First,  by  actual  appropriation; 
second,  by  compliance  with  the  statute.  Tbe 
difficulty  seems  to  arise  In  detemdnlng  Just 
how,  or  In  what  manna  and  to  what  extent, 
in  a  given  case,  the  rights  of  one  claiming 
by  actual  appK^riatlon  have  accrued  and 
will  be  protected.  In  this  case  the  Taylors 
went  into  possession  of  their  land  in  the 
aprinc  of  1908 ;  during  that  season  th^  com- 
pleted tbe  constmctlwi  of  their  ditch,  or 


canal,  and  actually  diverted  the  wator  and 
carried  it  to  the  iwint  of  Intntded*  use,  and 
the  evidence  shows  that  they  proceeded,  with 
due  diligence,  to  clear  their  land,  to  cultivate 
it,  and  to  ^ply  tiie  water  to  a  beneficial  use 
thereon. 

If  X  understand  the  majority  opinion,  it 
restricts  the  doctrine  of  relation  to  the  ex- 
tent of  a  compliance  with  the  statute,  which 
would  be  correct,  if  the  statutory  method 
were  the  only  method  whereby  water  could 
be  appropriated.  But  there  is  another  doc- 
trine, well  settled  in  this  ^te  and  other 
Jurisdictions  where  the  same  question  has 
arisen,  wblch  is  adequate  to  fully  protect 
the  rights  of  the  Taylors  in  all  of  the  water 
whidi  they  daim,  and  this  is  the  well-known 
doctrine  of  appropriation  for  future  needs. 
Wiel,  Water  Bights  (3d  Ed.)  vol.  1.  S8  396. 

483,  484.  This  author  says,  In  section  483: 

"But  whfle  in  mining  a  fixed  amount  may  usu- 
ally be  sufficient  from  tbe  start  for  all  purposes, 
In  irrigation  of  newly  settled  land  it  will  noL 
The  need  for  water  grows  as  the  area  cultivated 
grows.  The  settler  can  cultivate,  perhaps,  only 
a  few  acres  the  first  year;  but  be  doM  every- 
thing with  a  view  to  later  expansion.  As  is 
said  in  one  case,  It  is  reasonable  to  suppote  that 
reclamation  of  the  entire  area  owned  at  the  time 
of  diversion  is  contemplated.  [Citing  Seaweard 
V.  Pacific,  etc.,  Co.,  49  Or.  157,  88  Pac  9«3.] 
Before  hfs  larger  acreage  Is  cleared  and  planted, 
however  (which  may  take  several  years),  other 
claimants  to  the  use  of  the  water  have  arrived. 
Does  the  law  allow  tbe  former  to  continue  in- 
creasing his  use  in  the'  face  of  these  later  claim- 
ants? It  seems  well  settled  that  such  is  the 
rule.  *  •  •  The  essence  of  tbe  rule  is  that 
the  design  may  be  carried  out  in  spite  of  an  in- 
tervening appropriator  elsewhere  oa  the  stream, 
as  the  quotattcms  below  show." 

In  support  <^  this  doctrine  tbe  author 
cites  eases  from  Colorado,  Idaho,  Mimtana, 
Nevada,  Oregon,  Utah,  Washington,  and  Cal- 
ifornia. The  only  limitations  upon  tbe  rule 
are  that  tbe  future  needed  amount  must 
have  been  originally  claimed  at  the  time  of 
Initiating  tbe  appnq;>riatlon,  the  futta«  needs 
must  have  been  In  mind,  the  enlarged  use 
must  have  been  a  part  of  an  original  policy 
of  expanslOTi,  use  on  the  land  in  question 
must  have  been  oontemplated  at  the  time 
of  tbe  original  aK>ropriatlon,  the  future  en- 
largement cannot  exceed  the  orl^nal  ca- 
pacity of  tbe  ditch,  the  amount  actually  di- 
verted can  be  held  without  using  no  longer 
than  Is  reasonable  under  the  circumstances 
of  each  case,  and  the  right  may  be  lost  by 
abandonment  What  Is  a  reasonable  time 
is  a  question  of  fiict  In  each  case,  and  de- 
pends upon  the  magnitude  of  tbe  undertak- 
ing and  the  natural  olratadea  to  be  encoun- 
tered in  execution  of  the  design.  Section 

484,  supra,  containing  iUustratlons  from  nu- 
merous authorities  there  dted.  This  court 
eleariy  and  without  ambiguity  adopted  the 
above  rule  In  this  state  in  Conant  v.  Jones, 
supra.  Under  the  circumstances  in  this  case 
I  feel  Justified  In  quoting  at  length,  from 
the  opinion  In  C<«iant  v.  Jones,  that  portion 
which  is  particularly  in  point,  as  follows : 
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"It  ia  contended  fbat  respondent  has  not  need, 
or  put  to  a  beneficial  nse,  all  of  the  water  of 
said  creek,  and  tw  tbat  reason  he  has  forfeited 
his  ri8:ht  to  all  of  tbe  water  not  ased  for  the 
pnrpoae  intended.  It  is  true  that  the  evidence 
laila  to  ^ow  that  respondent  has  utilized  the 
entire  amount  of  water  diverted.  There  is  no 
question  but  what  respondent  bad  the  risht  to 
appropriate,  of  unappropriated  water,  sufficient, 
not  only  for  the  present,  but  also  for  the  future, 
needs  oC  his  land,  when  he  shall  i?et  it  into  cul- 
tivation. He  gueetion  arises  as  to  the  ditigence 
to  be  exercised  in  the  application  of  the  water  to 
the  intended  use.  Section  3161  of  the  Bevised 
Statutes  of  1SB7  declares  the  diligence  nece»- 
sary  to  be  ererdsed  in  conducting  water  to  the 
poi&t  of  intended  use  after  the  location  of  the 
same;  but  the  law  ia  silent  aa  to  the  diligence 
to  be  exercised  in  making  application  of  the 
water  appropriated.  The  appropriator  would  no 
doubt  be  entitled  to  a  reasonable  time  in  which 
to  get  his  land  in  cultivation  and  to  make  such 
application.  If  that  be  true,  it  follows  tbat 
what  coDBtitutea  reasonable  time  is  a  question 
of  tact  dependent  upon  the  circumstances  of 
each  particular  case.  No  inflexible  mie  shonld 
be  made  by  which  to  decide  what  cooatitutes  a 
reasonable  time  in  this  matter.  We  are  of  the 
opinion  that  a  person  who  complies  with  the 
law  as  to  locating  and  conducting  the  water 
to  the  point  of  intended  use  has  such  time  as  he 
may  need^  or  require,  using  ordinary  diligence  in 
getting  his  land  into  cultivation,  to  make  ap- 
plication of  such  water  to  the  intended  use — such 
time  at  least,  as  ia  reasonable  under  all  of  the 
circumstances  of  the  case.  Poor  men  as  a  rule 
have  settled  upon  the  arid  lands  of  this  state 
and  taken  them  under  the  laws  of  Congress, 
many  of  them  under  tbe  homestead  law,  and  are 
able  to  clear  but  a  small  portion  of  such  lands 
of  sage  brush  from  year  to  year,  and  put  it  in 
condition  for  raising  a  crop,  and  it  will  take 
years  for  man^  of  them  to  prepare  their  entire 
fnrmg  for  cultivation  and  to  make  applicstion 
of  the  water  appropriated  thereto.  A  decision 
that  would  defeat  persons  acting  in  good  faith 
and  using  reasonable  diligence  from  securing  the 
full  benefit  of  the  water  appropriated  would 
be  most  unjust  and  inequitable.  In  the  mean- 
time, however,  he  is  only  entitled  to  such  water 
from  year  to  year  as  he  puts  to  a  beneficial  use. 
A  person  may  add  from  year  to  year  acreage  to 
bis  cultivated  land,  and  increase  his  application 
of  water  thereto  for  irrigation  aa  his  necessities 
may  demand,  as  his  abilities  permit,  until  he  has 
put  to  a  beneficial  use  the  entire  amount  of 
water  at  first  diverted  by  him  and  conducted  to 
tbe  point  of  intended  nse." 

The  rule  there  laid  down  has  been  fol- 
lowed by  this  court  in  IlaU  t.  Blackman,  8 
Idaho,  272,  68  Pac.  19,  and  Brown  v.  Newell, 
supra.  It  should  be  noted  in  connection  with 
the  latter  case  that  It  was  decided  In  1906, 
three  years  after  the  adoption  of  the  statute 
proTldlng  for  the  Issuance  of  permits  and 
the  ultimate  maturing  of  water  rights  there- 
under by  complying  with  the  statutory  pro- 
visions. Tbe  facts  in  that  case  are  sub- 
stantially parallel  with  the  facts  in  the  case 
at  bar,  so  far  as  they  describe  the  acts  and 
intentloD  of  the  Taylors.  The  court  says  in 
Its  opinion: 

"IC  Is  contended  by  appellant  Uiat  the  acts 
of  diversion  and  appropriation  done  by  Horton 
in  1899  did  not  amount  to  an  actual  appropria- 
tion. It  clearly  appears  from  the  evidence  that 
the  ditch  was  opened  in  the  fall  of  1890,  and  the 
headgate  was  put  In,  and  the  water,  to  the 
amount  of  200  inches,  was  actually  delivered  on 
the  Horton  claim.    These  acts  were  followed 


up  the  next  year  by  extending  &9  dltdi,  so  as 
to  more  completely  distribute  the  water  over 
the  -entire  daim,  and  this  in  turn  was  followed 
cnltivation  n  a  larger  acreage  of  the  claim, 
we  think  the  facts  bnng  this  case  within  the 
well-eetablished  rnles  of  law  both  as  to  what 
constitutes  an  appropriation  as  well  as  tlie  rea- 
sonable time  in  which  the  appropriator  may  ap- 
ply the  water  to  the  intend^  use.  Ctmant  v. 
Jones,  3  Idaho  [3  Hash.]  006,  32  Pac  250; 
Fyke  v.  Bnmside,  8  Idaho,  487,  69  Pac.  477; 
Sand  Point  W.  D.  L.  Co.  v.  Panhandle  Co.,  11 
Idaho.  406,  83  Pac  347.  •  *  *  It  Is  un- 
necessary for  us  to  conuder  the  validity  of  tba 
water  right  notice  and  claim  posted  by  Horton 
on  March  28,  lOOO,  or  of  tbe  subsequent  steps 
taken  by  him  under  that  notice  in  his  endeavor 
to  comply  with  the  law.  Tbe  actual  diversion 
and  application  of  the  water  had  preceded  that 
date,  and  it  therefore  becomes  unnecessary  tor 
us  to  consider  the  steps  taken  In  regard  to  tba 
posting  and  recording  the  notice  and  tbe  pmecn- 
tion  of  work  thereafter." 

The  fects  In  tbe  present  case  are  soffl- 
dent  to  Indicate  the  amonnt  of  land  settled 
and  occupied  by  the  Taylors,  wtalcb,  from  tbe 
evidence,  It  clMrly  appears  they  Intended 
to  reclaim  add  Irrigate  by  the  application  of 
water,  frtilch  was  actually  appropriated  and 
diverted  to  the  paint  ot  Intended  nse  some- 
time during  the  season  of  1908.  The  evi- 
dence shows  that  the  ditdi  was  designed  to 
carry  the  water  fnm  th^r  point  of  diversion 
to  and  upon  their  lands,  and  -that  It  was 
completed  tbat  season,  and  that  its  capacity 
was  adequate  to  carry  watcar  snfficlent  for 
tbe  Irrlgatlrai  of  all  of  the  lands  In  question. 
The  evidence  further  shows  that  the  Taylors 
have  proceeded  with  reasonable  diligence  In 
the  application  of  this  water  upon  thrir  land 
to  a  beneficial  use  In  the  redamatlon  there- 
of. Of  all  of  these  fiicts  the  Blaine  County 
Irrigation  Company  had  actual  notice  at  tbe 
time  it  secured  its  permit  from  tbe  state  ea.- 
gineer  in  October,  1910. 

All  of  Ute  facts  and  circumstances  in  evi- 
dence cl«irly  show  tbat  the  Taylors  have 
brought  themselves  well  within  the  rule  gov- 
anlng  appropriation  tot  future  needs.  To 
hold  otherwise  would  amount  to  overruling 
a  long  line  of  barmwlous  decisions  governing 
such  property  rlchtd  lu  this  state,  and  would 
abrt^te  a  rule  of  law  which  is  well  set* 
tied  in  all  of  tbe  arid  states. 

For  the  reasons  herein  e^qiressed,  I  am 
unable  to  concur  In  the  majority  opLul(HL  ajH 
on  this  idiase  of  the  case. 


WALSH  V.  NIESS  et  al. 
(Supreme  Ooort  of  Idaho.   April  U,  1917.) 

ArPEAL  AND  Ebbob  «»612(5)— Tbavsobzpt— 

Recobd— I>isifisaAL. 
Held,  where  the  transcript  or  record  on  ap- 
peal from  an  order  or  contested  motion  does  not 
contain  a  certificate  that  the  papers  therein 
contained  constitute  all  the  records,  papers,  and 
files  used  or  considered  by  the  judge  making  the 
order  on  the  hearing  of  the  motion,  as  required 
by  section  4821,  Rev.  Codes,  and  rule  24  (1S8 
Pac.  xi)  of  this  court,  the  appeal  will  be  dismiss- 
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ed  under  rale  27  (158  Fee.  xl)  of  this  court,  on 
the  court's  own  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  D!v.  ||  2690,  2700.] 

Appeal  from  District  Court,  Fremont  Coun- 
ty;. Jamm  O.  Gwlnn,  Judge. 

Action  br  JtAn  Walsh  against  A.  H.  Nless 
and  the  Utalda  Bod  ft  Onn  Glnlx  From  an 
order  dtaaolTtng  an  Injunction  and  from  an 
order  denying  a  motion  to  set  aside  a  de- 
fault, defendants  appeal.    Appeal  dismissed. 

A.  H.  McConnell,  oC  St  Anthony,  for  ap- 
pellants. N.  D.  Jackson,  of  St  Anthony,  and 
A.  H,  WlIkLe,  of  Asbton,  for  respondent 

BUDGE,  C.  J.  This  Is  an  appeal  from  an 
order  dissolving  an  Injonctton  and  from  an 
order  denying  a  motion  to  Bet  aside  a  de- 
fault Upon  an  examination  of  the  tran- 
script we  And  that  It  contains  no  certifi- 
cate; that  the  papers  therein  constitute  all 
the  records,  papers,  and  files  used  or  con- 
sidered by  the  Judge  on  the  hearing. 
Section  4S19,  Rev.  Codes,  provides  that: 
"On  appeal  •  ♦  •  from  an  order,  except  an 
order  granting  or  refusing  a  new  trial,  the  ap- 
pellant must  fnmifili  the  court  with  a  copy  of 
the  notice  of  appeal,  •  •  *  order  appealed 
from,  and  of  papers  used  on  the  hearing  in  the 
court  below." 

Section  4821,  Bev.  Codes,  proTldes: 
TThe  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the 
derk  or  the  attorneys.   •   •   • " 

Rule  24  of  this  court  requires  a  certifi- 
cate to  the  traDsoript  signed  by  the  Judge, 
clerk,  or  attorneys,  and  prescribes  the  form 
and  the  contents  of  such  cerHflcate.  No 
such  certificate  ai^ars  In  this  transcript. 
Rule  27  of  this  court  provides: 
"A  strict  compliance  with  the  requirements 
of  the  rules  concerniog  the  preparation  of 
transcripts  will  be  exacted  of  the  appellant  or 
plalntis  in  error  in  all  caeca  by  tne  court, 
whether  objection  be  made  by  the  opposite  party 
or  not,  and  for  any  violation  or  neglect  in  these 
respects  which  is  found  to  obstruct  the  exami- 
nation of  the  record  the  appeal  may  be  dis- 
missed,  •   •   • " 

The  effect  of  the  absence  of  the  certifi- 
cate that  the  transcript  Is  required  to  con- 
tain, showing  that  the  papers  and  records 
contained  therein  were  all  of  the  papers  used 
by  the  trial  Judge  on  the  hearing,  has  recently 
been  considered  by  this  court  In  the  case  of 
Dudacek  v.  Vaught,  28  Idaho,  442,  154  Pac. 
905.  It  Is  unnecessary  to  again  review  the 
authorities  at  length.  The  appeal  will  be 
dismissed.  SlmmMis,  etc.,  Co.  v.  Altoras 
Com.  Co..  4  Idaho,  3S6,  89  Pac.  653 ;  Village 
of  Sand  Point  v.  Doyle,  9  Idaho,  236,  74  Pac. 
861;  Knutsen  v.  Phillips,  16  Idaho,  267,  101 
Pac.  606;  Steve  v.  Bonners  Ferry  Lumber 
Co..  13  Idaho,  384.  92  Pac.  363;  Doost  v. 
Rocky  Mountain  Bell  Tel.  Co..  14  Idaho, 
677,  670,  95  Pac.  209 ;  Johnston  t.  Bronaon, 
19  Idaho.  449,  114  Pac  5;  Dudacek  v. 
Vaught,  supra. 


The  appeal  .la  dismissed.  Costs  awarded 
to  reqxmdent 

MORGAN  ai^  RIOB.  JJ.,  concur. 


Ex  parte  BAUGH. 
(Supreme  Court  of  Idaho.    May  S,  1917.) 

1.  Habbas  Corpus  «»=»102~E3viDBrrcB— Pbob- 

ABLE  Cause— Statdtb. 
Under  Uie  provisions  of  section  8354,  Rev. 
Codes,  upon  petition  for  a  writ  of  habeas  corpus 
this  court  may  examine  the  evidence  upon  which 
the  order  of  commitment  was  based  to  detSE- 
mine  whether  or  not  there  was  probable  cause  to 
believe:  l^rat,  tliat  the  crime  charged  bas  been 
committed ;  second,  that  the  party  held  to  an- 
swer has  committed  it 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  87-80.] 

2.  Habbas  Corpus  «ss>102— Pbobabui  Oaubb 

—Dividends. 
Where  the  evidence  taken  at  the  preliminary 
hearing  of  one  accused  of  having  mtoxicatiiig 
liquor  in  his  possession,  contrary  to  law,  shows 
tbat  the  accused  owned  a  drug  store  and  build- 
ing in  which  the  same  was  situated,  and  that 
during  his  temporary  absence  therefrom  certain 

fiarties  entered  the  store  with  a  satchel  contaio- 
ng  intoxicating  liquor,  that  the  sheriff  entered 
immediately  afterwards  and  confiscated  and  re- 
moved the  liquor,  and  there  Is  no  evidence  show- 
ing that  it  was  brought  upon  the  premleca  with 
the  knowledge  or  consent  of  the  accused,  there 
was  not  pnwable  cause  for  holding  him  to  an- 
swer, 

\Ed.  Note.— For  other  caaas,  see  Habeas  Cor- 
pus, Cent  Dig.  iS  87-^.] 

Application  by  W.  H.  Baugh  tot  writ  of 
habeas  corpus.  Writ  issued,  hearing  bad  on 

return  thereof,  and  petitioner  discharged. 

Paul  S.  Haddock,  of  Shoshone,  for  peti- 
tioner. Harland  D.  Heist  and  Frank  T.  Dis- 
ney, both  of  Shoshone,  for  the  State. 

MORGAN.  J.  W.  H.  Baugh,  the  petlttoner 
liereln,  and  A.  M.  Bilckey,  Jake  Rolfson, 
Sara  Adams,  and  A.  W.  Gregor  were  arrested 
upon  a  charge  of  having  Intoxicating  liquor 
in  th^r  possession,  contrary  to  law.  In.  Lin- 
coln county,  A  preliminary  examination  was 
had  before  the  probate  Judge  of  that  county, 
sitting  as  a  committing  magistrate,  which 
resulted  In  petitioner  being  held  to  answer 
to  said  charge  In  the  dliArict  court  He  gave 
bond  for  his  appearance,  was  afterward  sur- 
rendered to  the  sheriff  by  his  bondsmen,  and 
petitioned  this  court  for  and  procured  the  Is- 
suance of  a  writ  of  habeas  corpus,  directed 
to  that  officer  commanding  him  to  bring  peti- 
tioner before  the  court  that  the  cause  of  his 
detention  might  be  inquired  Into.  The  sher- 
UTs  return  to  the  writ  shows  that  be  holds 
petitioner  In  custody  pursuant  to  the  pro- 
ceedings above  described  and  by  reason  of 
bis  surrender  by  the  sureties  on  his  bond. 
The  question  presented  bere  Is:  Does  the  evi- 
dence taken  at  the  preliminary  examination 
justify  the  action  of  the  maglBtrate  In  hold- 
ing petitioner  to  answer? 
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Section  7578,  Bev.  Codes,  relating  to  pre- 
liminary esaminatfons,  provfdea: 

"If,  after  hearing  the  proofs,  it  appears  either 
that  no  public  offense  has  been  committed  or 
that  there  is  not  sufficient  cause  to  believe  the 
defendant  iniilty  of  a  public  ofFense,  the  magis- 
trate must  order  the  defendant  to  be  discharged. 

[1]  It  is  well  established  that,  upon  peti- 
tion' for  a  writ  of  bnbeas  corpus,  the  court 
can  go  bnelc  of  the  order  of  commitment  by 
a  magistrate  and  Inquire  into  the  question 
of  probable  cause.  Section  8354,  Kev.  Codes, 
referring  to  the  writ  of  habeas  corpus,  pro- 
vides: 

"If  it  appears  on  a  return  of  the  wiit  that 
the  prisoner  is  in  custody  by  virtue  of  process 
from  any  court  of  this  state,  or  judge  or  officer 
thereof,  such  prisoner  may  be  discharged  in  any 
of  the  following  cases,  subject  to  the  restrictions 
of  tbe  last  section :  •  •  •  7.  Where  a  party 
has  been  committed  on  a  criminal  charge  with- 
out reasonable  or  probable  canse." 

See,  also.  In  re  Helgho,  18  Idaho,  566,  110 
Pac.  1029.  32  L,  B.  A.  (N.  S.)  877,  Ann.  Cas. 
1912A.  138;  In  re  Knndtson,  10  Idaho,  676,  79 
Pac.  641 ;  Ei  parte  Stemes,  82  Cal.  245.  23 
Pac.  38;  In  re  Snell,  31  Minn.  110.  16  N.  W. 
«»2;  Rx  parte  BevUle,  6  Okl.  Cr.  145,  117 
Pac.  726;  People  v.  Moss,  187  N.  Y.  410,  80  N. 
E.  383,  11  li.  B.  A.  (N.  S.)  528,  10  Ann.  Cas. 
309. 

Tn  habeas  corpus  proceedings  the  suffi- 
ciency of  the  evidence  to  Justify  a  verdict  or 
the  submission  of  the  case  to  the  Jury  will 
not  be  inquired  Into.  The  writ  cannot  be 
so  used  as  to  exercise  the  functions  of  an 
appeal,  but  the  conrt  may  inquire  into  and 
examine  the  proofs  submitted  at  a  prelimi- 
nary hearing  to  see  whether  or  not;  First 
there  Is  any  evidence  tending  to  show  that 
a  public  offense  has  been  committed;  second, 
there  was  cause  to  believe  the  accused  com- 
mitted It.  State  V.  Baeverstad,  12  N.  D.  S27, 
97  N.  W.  548:  State  v.  Huegln.  110  Wis.  189, 
85  N.  W.  1046.  62  li.  E.  A.  700. 

(21  The  testimony  taken  at  the  preliminary 
examination  was  reduced  to  writing  and  Is 
here  for  our  consideration.  It  appears  there- 
from that  petitioner  is  a  physician  and  sur- 
geon, residing  at  Shoshone,  In  lAncoln  coun- 
ty, that  he  owns  a  drug  store  and  the  build- 
ing In  which  It  is  situated,  and  that  the  sec- 
ond stoiy  of  the  store  building  Is  conducted 
as  a  lodging  house. 

Tbe  evidence  introduced  on  behalf  of  the 
state  consists,  In  addition  to  certain  exhibits, 
of-  the  testimony  of  the  sheriff,  who  testi- 
fied that  on  February  18, 1917,  at  about  11 :30 
p.  m.,  be  saw  Brlckey  and  Bolfson  cross  the 
railroad  tracks  coming  from  train  No.  17, 
wlildb  is  one  of  tbe  main  line  west-boond  pas- 
senger trains  of  the  Oregon  Short  Line  Ball- 
road  Company,  and  they  had  In  their  pos- 
session  a  satchel;  that  they  went  directly 
to  and  into  petitioner's  drug  stores  The 
sheriff  entered  the  store  Immediately  after 
Brlckey  and  Bolfson  and  found  therein,  in 
addition  to  the  two  men  last  named,  Or^or 


and  Adams ;  the  latter  being  employed  as  a 
clerk  in  the  store;  TtM  tmcer  asked  where 
the  satchel  was,  to  which  Bolfson  replied 
that  he  did  not  know  anything  about  a  satch- 
eL  Tbe  sheilfl  then  stated  that  be  bad 
seen  them  bring  it  into  Uie  store  and  that  he 
was  going  to  get  it.  He  asked  Britkey  where 
It  was,  and  be  replied  that  he  did  not  know 
anything  about  it.  Adams,  however,  pointed 
out  the  satchel  to  him  and  be  took  it  Into 
bis  possession.  He  afterwards  broke  open 
the  aatcbid  and  found  12  quarts  of  whisky  in 
it  It  farther  appears  from  the  sheriff's  tes- 
timony that  he  did  not  see  the  i>etltioner 
during  that  evening,  altboiigh  he  was  both 
upstairs  and  downstairs  In  tlie  store  build- 
ing. 

From  the  testimony  of  petitioner,  whI<A 
was  taken  at  the  preliminary  examination 
and  whidi  Is  uncontradicted,  it  appears  that 
on  the  evening  of  the  ocenrrences  atwve  men- 
tioned he  received  Instmetions  from  the 
Oregon  Short  Line  Ballroad  Company,  of 
whldi  cmnpany  he  was  asslatant  surgeon,  to 
vidt  certain  patients  out  of  town,  and  tiiat 
he  left  Shoshone  tar  that  purpose  on  a 
freight  train  about  a  quarts  past  11  <^cIock 
that  evening  and  did  not  return  until  about 
5  o'clock  next  minnlng.  that  he  left  Adams 
In  the  store  at  the  desk  writing  a  letter,  and 
that  he  bad  no  knowledge  whatever  ctf  tiie 
acts  of  Bolfson,  Oregor,  ot  Brlckey  that 
evening.  Petitioner  further  testified  that  he 
had  no  knowledge  about  the  valise  or  Its  con- 
tents or  as  to  where  they  came  from  except 
from  hearsay.  It  appears  from  the  testi- 
mony of  Adams,  and  It  Is  uncontradicted, 
tliat  when  Brlckey  and  Bolfton  came  to  tbe 
drug  store  the  tormet  applied  for  a  room, 
and  that  he  directed  htm  upstairs,  where  he 
later  procured  lodgings.  » 

The  proceeding  before  the  committing  mag- 
istrate was  commenced  pursuant  to  chapter 
11,  Sess.  Laws  1915,  p.  41,  section  2  of  which 
provides: 

"It  shall  be  unlawful  for  any  person.  •  •  * 
to  have  in  his  *  *  *  possession  •  •  « 
any  intoxicating  liquor.    *    *    * " 

That  law  has  been  fully  discussed  and  con- 
strued ttds  court  in  Be  Application  of 
Ed  Crane  fb«  a  Writ  of  Habeas  Corpus,  27 
Idaho,  871.  Ifil  Paa  1006. 

The  evidence  introduced  at  the  preliminary 
examination  clearly  shows  that  the  crime 
of  having  intoxicating  liquor  hi  his  posses- 
sion has  been  committed  some  one,  bat 
absolutely  falls  to  connect  the  petitioner  with 
the  offense,  except  that  he  owned  the  bnlld- 
ing  into  whldi  It  was  carried  without  his 
knowledge  or  consent  If  ttda  may  be  deem- 
ed to  be  even  constructive  jMssesslon,  which 
Is  doubtful  under  the  (drcumstances  disclos- 
ed by  the  record  before  us,  It  clearly  is  not 
such  a  possession  as  is' contemplated  tbe 
law  of  1915  supra.  That  law  clearly  contem- 
plates that  the  possession  of  Intoxicating  liq- 
uor, In  order  to  be  a  crime,  must  be  bad 
knowingly  or  at  least  by  the  connivance  or 
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wltli  the  consent  of  tlie  poesessor.  It  la  not 
to  be  understood  that  It  may  be  violated  ac- 
ddentally,  InadTertently,  or  InnoccDtly,  but 
.if  violated  at  all  It  mast  be  done;  as  charged 
In  the  crlmlnBl  complaint  In  this  case,  know- 
ingly. Intentionally,  and  nnlawfnlly.  Section 
6314.  Rev.  Codes,  provides: 

"In  every  crime  or  public  offease  there  must 
exiit  a  union,  or  joint  operation,  of  act  and  in- 
tent, or  criminal  negligence."    State  v.  Omae- 
.chevviaria,  27  Idaho,  797.  152  Pac.  280. 

The  prayer  ot  Uie  petition  Is  granted,  and 
the  Bheilfl  of  Lincoln  connty  Is  directed  to 
discharge  the  petitioner  firom  custody. 

BUDOS,  a  J.,  and  BICE,  J.,  amcm. 


PABOHEN  V.  CHESSMAN.    (No.  3737.) 
(Supreme  Coort  of  Montana.    April  S;  1917.) 

1.  Afpkal  and  Bbbob  ^1099(6),  1195(1)— 
Law  of  the  Casb— Second  Appeal. 

The  holding  on  appeal  that  facts  pleaded  as 
a  defense  would  warrant  reformation  of  note 
sued  on  and  mode  the  defense  available  ia  Und- 
ing  on  a  second  appeal,  as  well  as  (»  the  trial 
conrt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4375,  4601.1 

2.  Reforuation  of  Instbuuents  €=34r>(l)— 
Mistake  —  Quautt  and  QuANTi-nr  of 
Pboov. 

The  role  that  to  warrant  reformation  of  In- 

Ktrument  for  miatalie  the  evidence  must  be  clear, 
convincing,  and  satisfactory,  refers  to  the  qual- 
ity, rather  than  the  quantity,  of  proof:  and 
tJie  preponderance  of  evideaice  according  to 
which,  where  the  evidence  is  cwtradictory,  iter. 
Codes,  I  8928,  provides  that  the  decision  must  be 
made,  may  be  established  by  the  testimony  of  a 
single  witness,  as  against  that  of  a  greater 
number,  section  7861,  declaring  that  the  direct 
evidrace  of  one  witness,  who  is  entitled  to  full 
credit,  is  sufficient  proof  of  any  fact,  except 
perjury  and  treason. 

[Ed.  Note.— For  other  oases,  see  Reformation 
of  Instruments,  Cent  Dig.  ||  1S7, 177, 182,  189. 
191.] 

3.  Apfeai.  abd  Erkok  ^x»094(8)— Bbvxbw— 
Credibiutt  or  Witness. 

The  determination  of  the  trial  court  on  the 
credibility  of  witness  cannot  be  interfered  with, 
unless  bis  testimony  is  characterized  by  such 
inherent  improbability  as  In  effect  to  destroy  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3904-3905^^.] 

4.  Bills  awd  Notes  *3»138— "Benewal"— 
"Renew." 

An  agreement  for  "renewal"  of  or  to  "renew" 
a  note  means  the  sabstitution  of  another  with 
the  same  substantive  terms  as  the  old,  except  as 
to  date,  and,  in  casa  of  partial  payments,  as 
to  amount  ((looting  7  Woras  and  Phrases,  First 
and  Second  Series,  Renew;  Renewal). 

[Ed.  Note.— For  other  cnseg,  see  Bills  and 
Notes.  Cent.  Dig.  §§  338.  339.) 

5.  Reformation  of  iNSTRUsncNTS  €=»45(8)— 
Mistake— Sufficienot  of  Evidence. 

Relative  to  reformation  of  a  renewal  note, 
by  elimination  of  the  clause  waiving  the  de- 
fense of  limitations,  evidence  held  sufficient  to 
warrant  the  finding  of  mistake  having  been  made 
in  drafting  the  note. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  If  167,  168,  179.1 


0.  BKrosHAnon  of  InsTBuwEim  «=s>4S(l)— 
EviDEROB— Questions  or  Obbdibzutt  Ann 

Weioht. 

Relative  to  mutual  mistake,  for  which  refor- 
mation of  instrument  is  sought  there  Is  pre- 
sented merely  a  qn^tion  of  credibility  of  wit- 
nesses and  weight  to  be  given  their  testimony, 
by  one  party  testifying  to  and  the  other  against 
the  mistake:  it  not  being  necessary  that  both 
shonld  testify  to  the  mistake. 

fEd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  »  157. 177. 182, 189, 
191.] 

7.  Reformation  of  Instruments  «=»19(2)— 
"Mutual  Mistake"- Mistake  of  Scrive- 
ner. 

Though  it  is  not  a  case  of  technical  "mutual 
mistake"  where  by  mistake  of  the  scrivener  the 
writing  doea  not  correctly  express  the  terms 
agreed  on  by  the  parties,  it  is  a  mistake  that 
fxiuity  will  correct  that  the  writing  may  ex- 
press the  agreement  of  the  parties  (quoting 
Words  and  Phrases,  Mutual  Mistake). 

[Rd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  $  75.1 

Appeal  from  First  Judicial  District  Court,. 
Lewis  and  Clark  County ;  John  A.  Mattftews* 
Judge. 

Action  by  Henry  M.  Parchen  against  WIl- 
Uam  A.  Chessman.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Galen  &  Mettler,  <tf  Helena,  for  appellant 
Gonn,  Rasch  ft  Hall,  of  Helena,  for  raqrahd- 
ent. 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  upon  a  promissory  note  dated  De- 
cember 26,  1897.  The  defendant  prevailed  in 
the  lower  court,  and  plaintiff  has  appeuled. 

The  second  defense  interposed  is  to  the 
effect  that  In  1803  the  defendant  executed 
and  delivered  to  plaintlft  his  certain  promis- 
sory note ;  that  when  such  note  became  due 
in  1894  it  was  renewed  by  defendant  execut- 
ing and  delivering  to  plaintiff  another  note ; 
that  in  1896  a  third  ni^  was  given  in  re- 
newal at  the  second ;  and  that  in  1897  the 
note  sued  upon  was  given  In  renewal  of  the 
balance  dne  upon  the  third  note.  It  Is  fur- 
ther alleged  that  the  note  sued  upon  was 
prepared  by  a  scrlTaier  through  whose  mis- 
take a  clause  was  inserted  which  neither  of 
the  parties  to  the  transaction  ever  Intended 
should  be  Included ;  that  not  any  one  of  the 
three  preceding  notes  contained  the  objectlcai- 
able  clause;  that  It  was  the  intuition  and 
agreement  of  plalnttlf  and  defendant  that 
the  note  sued  vpon  should  be  a  rmewal 
pro  tanto  of  the  note  executed  In  1896; 
and  that  it  ahould  be  In  the  same  form  and 
of  like  teoGt  and  effect  as  the  preceding  notes 
evidendng  the  same  Indebtedness. 

[11  Upon  a  fanner  api;>eal  (Parchen  t. 
Chessman.  49  Uont  326,  142  Pac  631,  146 
Pac.  469,  Ann.  Cas.  1916A,  681)  we  held  that 
the  facts  plmded  In  this  second  defense.  If 
true,  would  warrant  reformation  of  the  note 
and  make  available  the  first  defense.  That 
decision  became  the  law  of  the  case  binding 
upon  this  court  as  well  as  upon  the  conrt 
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below.  Tellowstone  Nat.  Bank  t.  Oagnon,  2B 
Mont,  268,  04  Pac.  664 ;  Conway  t.  Monldah 
Trust,  51  Mont.  113.  149  Pac.  711. 

The  findings  made  by  the  trial  court  ttA- 
low  substantially  the  allegations  contained 
Id  the  defendant's  second  defense,  and  the 
principal  contention  now  made  Is  that  the 
evidence  la  Insufficient  to  sustain  such  find- 
ings. 

[J,  a]  It  Is  Insisted  that  the  testimony  of 
the  defendant  In  support  of  his  afHrmatlTe 
defense  Is  altogether  uncorroborated,  and 
that.  It  It  Is  not  absolutely  necessary  that 
it  be  corroborated,  at  least  a  court  of  equity 
should  proceed  with  extreme  caution  In 
awarding  reformation  of  a  written  Instru- 
ment upon  the  testimony  alme  of  the  party 
seeking  such  relief.  We  may  agree  with 
counsel  that  to  warrant  reformation  the  evi- 
dence must  be  clear,  convincing,  and  satis- 
factory; but  this  rule  refers  to  the  quality 
rather  than  to  the  quantity  of  proof.  It  is 
Idle  to  refer  to  authorities  which  hcAd  that 
to  warrant  reformation  on  the  ground  of 
mistake  the  mistake  must  be  made  to  ap- 
pear b^'ond  a  reasonable  doubt  or  by  any 
quantum  of  proof  beyond  a  bare  prepcmder-' 
ance.  Whatever  may  be  the  rule  In  other 
jurisdictions,  the  question  Is  set  at  rest  In 
this  state  by  statute.  Section  ^28,  Bevised 
Codes,  declares  that  In  a  drll  case  the  af- 
firmative of  the  issue  must  be  prored,  and 
when  the  evidfince  U  contradictory,  the  de- 
cision must  be  made  according  to  the  pre- 
ponderance of  the  evidence.  Geblert  y. 
Quinn.  8S  Mont  451,  90  Pac.  168,  110  Am. 
St  Bep.  884.  Neither  can  it  be  questlwed 
that  the  pr^nderance  of  the  evidence  may 
be  established  by  the  testimony  of  a  single 
witness  as  agaln^  a  greater  number  of  wit- 
nesses who  testify  to  the  contrary ;  for  aec- 
tion  7861,  Bevised  Codes,  declares  that: 

"Hie  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit  is  sufficient  proof  of  any 
fact,  except  perjury  and  treason." 

See  Story  v.  Maclay,  6  Mont  482,  18  Pac 
108 ;  subdivision  2.  {  8028,  abov& 

It  was  for  the  trial  court  to  determine  the 
credlbllil7  of  the  defendant  In  the  first  In- 
stance, and,  unless  his  testimony  Is  char- 
act^lzed  by  such  Inlierent  Improbability  as 
In  effect  to  destroy  the  testimony  itself,  this 
court  vrlU  not  Interfere 

[4]  We  find  nothing  Improbable  in  the  story 
told  by  the  d^endant ;  on  the  contrary,  there 
were  facts  and  drcumstances  corroborating 
his  testimony  which  doubtless  weighed  in  the 
v>stlmatlon  of  the  court  below.  It  is  beyond 
controversy  that  tlie  note  sued  i^on  Is  one 
of  a  series  of  four  notes  ^ven  to  evidence  the 
same  Indebtedness.  The  first  one  waa  execut- 
ed in  1893.  In  1894  the  second  one  was  given 
in  renewal  of  the  first.  In  1896  the  third 
was  given  in  renewal  of  the  second,  and 
finally  the  note  sued  upon  was  given  In  re> 
neiral  the  third.  As  each  note  was  super- 
seded a  new  one,  the  old  note  was  sur- 
rendered to  the  defendant  Upon  the  trial 


defendant  was  unable  to  produoe  dther  tbe 
first  or  third  note,  but  he  did  produce  the 
second  note,  which  disclosed  that  It  did  not 
contain  the  objectionable  clause  fbond  in  the 
one  sued  upon.  If  eadi  succeedii^  note  waa 
intended  to  be  «  renewal  of  the  preceding 
one,  then  every  one  of  the  notes  should  have 
contained  the  same  substantive  terms  except 
as  to  amount  and  date  of  paym»it  In  Hay 
V.  Insurance  Co.,  77  N.  T.  236,  33  Am.  Bep. 
607,  the  court  said: 

"An  agreement  to  renew  a  policy  implies  that 
the  terms  of  the  existing  poUcy  ere  to  be  con- 
tinued, and  this  would  be  so  of  any  instrument, 
in  the  absence  of  evidence,  that  a  change  was  in* 
tcmipd." 

"The  word  'r^iewed'  or  'renewal,'  as  applied  to 

firomisBory  notes  in  comioercial  and  legal  p«r- 
ance,  means  something  more  than  the  subsutu- 
tlon  of  another  obligation  for  the  old  one.  It 
means  to  re-estnblish  a  particular  contract  for 
another  period  of  time,  to  restore  to  its  former 
condition  an  oUigatlDn  on  which  the  time  of 
payment  has  been  extended."  7  Words  and 
Phrases,  6084. 

"The  word  'renew,'  in  a  lease  providinff  tiiat 
the  lessee  shall  have  the  right  to  renew  the  lease, 
imports  a  giving  of  a  new  lease  like  the  old  one^ 
with  the  same  terms,  stipulations,  and  cove- 
nants." 4  Words  and  Phrases  (2fi  Ser.)  267; 
Leavltt  V.  Maykd,  203  Mass.  500,  89  N.  E.  10!», 
133  Am.  St  bep.  823. 

[B]  With  this  second  note  In  evidence  tend- 
ing so  strongly  to  confirm  the  defendant's 
version  of  the  transact Itm,  it  caxmot  be  said 
that  the  trial  court  was  not  Justified  in  find- 
ing that  a  mistake  was  made  In  drafting 
the  note  sued  upon ;  and  this  Is  particularly 
so  in  view  of  the  fact  that  21  years  elapsed 
between  the  execution  of  the  first  note  and 
the  date  of  the  trial,  and  that  these  wit- 
nesses were  compelled  to  rely  upon  their 
uncertain  recollection  of  transactions  the 
last  of  whldi  occurred  sevrateen  years  be* 
fore  they  testified. 

[I]  It  is  further  contended  fbst,  even 
thou^  the  evidence  tUscloses  that  as  to  de> 
fendant  there  was  a  mistake  made  in  umert- 
Ing  the  objectkmable  clause  thore  Is  not  any 
evidence  of  a  mutual  mistake,  dnce  plaintiff 
Insists  tiiat  the  note  correctly  represents  the 
agreement  made  at  the  time  it  was  executed 
and  d^vered.  We  know  of  no  rule  of  law 
which  requires  that  each  of  these  parties 
must  oome  upon  the  witness  stand  and  admit 
that  the  writing  does  not  correctly  express 
their  agreement.  In  order  to  prove  that  a  mis- 
take common  to  both  was  made  In  Its  execu- 
tion. The  fact  that  by  a  mistake  a  certain 
provirion  was  Incorporatad  whldi  neither 
par^  Intended  should  be  included  may  be 
proved  as  any  other  fact  and  If  upon  the 
whole  case  It  appears  that  such  a  mistake 
was  made,  reformation  may  be  anthiH-lzed, 
even  though  one  of  the  parties  denies  that 
any  mistake  whatever  occurred.  There  Is 
presented  merely  a  question  of  the  oediUU- 
ty  of  the  witnesses  and  the  weight  to  be 
given  to  their  testimony. 

[7]  It  may  be  omceded  that  If  idalntlff  and 
defendant  mutually  agreed  that  the  note  sued 
upon  should  be  In  the  same  form  (excepting 
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aunoont  and  date  of  payment)  as  tb«  1894 
note,  which  waB  produced  In  eyldence,  and 
If  the  ottfectlonable  claiue  was  inserted  only 
tbroDgh  the  mistake  or  inadvertence  of  the 
scrivener,  tlure  Is  not  presented  a  mutual 
mistake  <Hi  the  part' of  platnUff  and  defend- 
ant according  to  the  strict  legal  signlflcance 
of  those  terms,  tbon^  sncih  a  mistake  is 
frequently  referred  to  as  a  mutual  mistake 
by  the  authorities. 

"The  phrase  'a  mutaal  mistake*  as  used  In 
equity,  means  a  mistake  couunon  to  alt  the  par- 
ties to  a  written  contract  or  instrumeot,  and  it 
nsually  rdates  to  a  mistake  concerning  the  con- 
teots  or  the  legal  effect  of  the  contract  or  in- 
Btrument"  S  Words  and  Phrases,  4650;  Page  v. 
Higgina,  150  Mass.  27.  22  N.  B.  68,  S  L.  R.  A. 

m 

It  may  be  that  the  only  issue  presented 
where  it  is  cOaimed  the  mistake  occarrM 
through  the  inadvertence  of  the  scrivener  is: 
What  was  the  language  IntCTded  1^  hotti 
parties  to  be  incorporated  In  the  writing? 
But  when  the  dalm  is  made  that  1^  reason 
of  the  mutual  mistake  of  the  parties  the  in- 
strument does  not  express  their  intention, 
**the  court  may  Inqntre  what  the  Instramoit 
was  intended  to  mean,  and  what  were  In- 
tended to  be  its  legal  consequences.**  Section 
6110,  Rev.  Codes.  It  is  only  in  a  very  re- 
stJlcted  sense,  if  at  all,  that  tt  may  be  said 
that  this  defense  presents  a  question  of  mu- 
tual mistake.  It  may  possibly  be  said  to 
be  a  mutual  mistake  In  the  sense  that,  by 
defendant  executing  the  note  and  plaintiff 
accepting  It  with  the  objectionable  clause  in- 
cluded, both  are  apparently  made  to  do  what 
neither  intended  to  do,  viz.  to  agree  upon  a 
form  of  note  which  includes  the  clause  in 
question.  But  in  reality,  if  the  testimony  of 
defendant  be  accepted,  there  was  not  any  mis- 
take made  by  plalntlfC  or  defendant  They 
agreed  upon  the  terms  of  their  contract  and 
were  not  mistaken  as  to  Its  meaning  or  as 
to  the  legal  consequences  to  flow  from  it. 
It  was  only  because  of  the  mistake  of  the 
scrivener  that  the  Instrument  does'  not  cor- 
rectly express  the  terms  agreed  upon. 

When  it  Is  said  by  courts  and  text-writers 
that  equity  will  not  lend  Its  aid  to  reform  an 
Instrument  for  mistake  unless  It  is  a  mutual 
mistake,  the  terms  "mutual  mistake"  are 
used  In  contradistinction  to  a  unilateral  mis- 
take or  th,e  mistake  of  one  party  to  the  In- 
strument only.  If  the  error  occurs  through 
the  mistake  of  the  scrivener,  It  Is  none  the 
less  a  mistake,  and,  to  the  extent  of  it,  the 
writing  does  not  express  the  will  of  the 
parties.  To  that  extent  the  Instrument  Is 
not  their  contract,  for  It  lacks  the  Indispen- 
sable element  of  meeting  of  minds  upon  the 
same  thing  at  the  same  time.  To  speak  of 
enforcing  a  contract  which  never  existed  is 
a  contradiction  of  terms. 

But,  though  this  case  does  not  present  a 
technical  mutual  mistake,  it  does  present  a 
mistake  which  a  court  of  equity  wlU  not  hesi- 


tate to  correct  to  On  eoA  tbat  jthe  wrttbig 
may  eqtress  .the  agreement  of  the  parties. 
Bom  V.  Schrenkeisen.  110  N.  T.  66,  17  N.  E.- 
339;  Westv.  Suds,  09  Conn.  60,  86  AH.  1015; 
34  Cyc.  010. 

It  is  not  made  certain  by  this  record 
vrtiether  the  plaintiff  read  the  note  sued  upon 
before  It  was  ocecuted  and  accepted  by  lUm ; 
but  we  do  not  deem  it  material  if  in  fact  he 
read  the  note  before  he  received  it  and  un- 
derstood that  it  contained  the  objectionable 
clause.  Plain tifCs  own  testimony  makes  it 
clear  that  he  had  no  agreem«it  with  de- 
fendant that  tlw  note  lEdHrald  contain  tbe  par- 
ticular clause  In  controversy.  The  question 
before  the  trial  court  ms :  What  yrtm  the 
terms  upcm  which  the  parties  agreed  at  the 
time  their  agreemrait?  The  discovery  by 
one  party  after  that  time  that  the  writing 
does  not  correctly  express  the  agreement  does 
not  affect  the  agreement  Itself. 

We  have  examined  the  other  assignments, 
but  do  not  think  they  merit  special  consid- 
eration. 

The  Judgmait  is  affirmed. 

Affirmed. 

SANNBB,  J.,  concurs.  BRANTLT,  C.  J., 
being  absent,  did  not  hear  the  argimient,  and 
takes  no  part  In  the  foregoing  decision. 


CRAMB  A  ORDWAY  CO.  v.  BAATZ  et  al. 

(No.  3743.) 

(Supreme  Court  oi  Montana.    April  2,  1017.) 

1.  Meohanics*  limrs  4sb5  —  OrarffraiTCiioir 
or  Statutb. 

Qlie  rule  that  mediaoiic'B  lien  laws  are  re- 
medial, and  irill  be  liberally  construed  and  ap- 
plied. Means  that,  the  necessary  steps  having 
once  been  taken  to  secure  the  lien,  the  law  is 
subject  to  the  moat  liberal  conatruction. 

[Bd.  Note.— For  other  cases,  aee  Mediaaics* 
Liens,  Cent  Dig.  SS  3,  5.] 

2.  MxcHAinos'  LiBifs  «=3l54(2)— Lixh  No- 
nOB— AniDAVIT— DUSCBtraON  07  PaoF- 
XBTT. 

In  riew  of  Rev.  Codes,  %  7988,  defining  "af- 
fidavit," section  7291,  prescribing  the  mode  of 
perfecting  a  mechanic's  or  materialmao's  lien,  is 
Dot  compUed  with  by  a  document,  filed  by  a 
materialman  as  a  Uem  daim,  to  veri^  the  de- 
scriptimi  of  the  property  affected,  containing 
an  acknowledgment  of  the  managing  agent 
of  the  claimant  corporation,  taken  before  a 
notary  public,  that  the  corporation  executed 
the  Uen  notice,  dnee  the  atteowledgment  was 
not  an  affidavit ;  the  affidavit  being  essential, 
and  going  to  both  the  account  and  the  descrU^* 
tion. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Geot  Dig.  S  262.} 

8.  HsoRAinos'  Liens  «=9lM^)— Lien  No- 
tick— Aitidavit  TO  Acoounr  and  Dbsobxp- 
noN. 

The  affidavit  to  a  materialman's  li«i  notice 
should  verify  the  account  and  the  description  of 
the  property  affected. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  262.] 
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4.  Mechakics*  Lueks  «3b134  —  Nones  or 
Lien— Account  and  Desobiftxoh  or  Pbop- 

BBTT—FOBH  OB  OBDEB. 

No  Bet  form  or  ord«r  for  the  account  and 
descriptioQ  of .  the  property  affected  in  a  me- 
chaniaB  lien  notice  la  required, 

[E>L  Not&— For  other  cases,  see  Hedianlcs' 
liens,  Cent  Big.  f  20a] 

5.  MECHAinOB'    IOBUB  «S»14&— TSBinOATIOlf 

OF  Account— Statdte. 
Under  Rev.  Codes,  S  7291,  prescribing  how 
to  perfect  a  medianic's  or  materialman's  lien, 
a  materialman's  claim  of  lien  must  verify  the 
account  as  a  just  and  true  one,  after  allowing 
"all  credits." 

[Bd.  ^lote.— For  other  cases,  sea  Hedunks' 
Liens,  Cent  Dig.  J  254.] 

Appeal  from  District  Court,  Cascade  Coun- 
ty;  H.  H,  Ewing,  Judge. 

Action  to  enforce  a  materialman's /Hen  by 
the  Crane  &  Ordway  Company,  a  corporation, 
against  Nick  Baatz  and  otbers.  From  a 
judgment  for  defendants,  idaintUt  appeals. 
Affirmed. 

Peters  &  Smith,  of  Great  Falls,  for  ap- 
pellant. Freeman  &  Ttaelen,  of  Oreat  Falls, 
for  respondents. 

SANNEIR,  J.  The  correctness  of  the  judg- 
ment from  which  this  appeal  is  taken  de- 
pends upon  whether  the  plaintiff  has  a  val- 
id lien,  under  section  7291,  Revised  Codes, 
upon  the  property  of  the  respondent  Nick 
Baatz.  As  and  for  such  lien  the  plaintiff 
filed  in  the  proper  office  a  docummt  compris- 
ing: 

<1)  An  unsigned  notice  of  lien  claim,  re- 
citing, among  other  things,  that  the  claim- 
ant furnished  certain  materials  for  the  Nick 
Baatz  building,  erected  on  lot  1,  In  block  414, 
of  the  original  townslte  of  Great  Falls,  Cas- 
cade county,  Mont ;  "that  the  value  of  the 
said  materials  amoimted  to  the  sum  of  $2,- 
707.93,  as  will  more  fully  appear,  reference 
being  had  to  an  Itemized  statement  of  ac- 
count of  said  materials  hereunto  annexed, 
marked  'EUilUt  A,'  and  hereof  made  a 
part" 

(2)  The  following  matter.  Just  after  the 

notice: 

"[Venue.]  Charles  S.  O'Brien,  being  first 
duly  sworn,  on  oath  deposes  and  says :  That  b* 
is  the  managing  agent  for  the  Crane  ft  Ordway 
Company,  a  corporation,  the  party  in  the  f<we- 
going  notice  of  lien  and  statement  of  account  of 
the  amount  due  said  Crane  &  Ordway  Com- 
pany for  the  materials  therein  described,  after 
allowing  all  credits  and  offsets;  that  said  no- 
tice and  statement  contains  a  correct  descrip- 
tion of  the  property  to  he  charged  with  said 
lieu  ;  and  that  all  the  facts  stated  in  said  notice 
and  statement  are  true.  C.  >S.  O'Brien,  Manag- 
ing Agent  for  Crane  &  Ordway  Company. 

"On  this  Sd  day  of  February  in  the  year 
.1914,  before  me,  Julius  C.  Peters,  personally 
appeared  Charles  S.  O'Brien,  known  to  me  to 
lie  the  managing  agent  of  the  Crane  &  Ordway 
Company,  the  corporation  that  executed  the 
within  instrument,  and  acknowledged  to  me  that 
such  corporation  executed  the  same.  Julius  C. 
Peters,  Notary  Public  for  the  State  of  Mon- 
tana, residing  at  Great  Falls.  My  commission 
expiree  December  19,  1916.  [Seal.]" 


(3)  Porty-flve  typewritten  pages  of  figures 
headed,  "Exhibit  A«  Itemized  Statement  of 
Account,"  followed  by  (4)  this  matter: 

"[V^nue.]  C.  S.  O'Brien,  being  first  duly 
sworn,  deposes  and  says  that  he  is  the  local 
manager  of  the  Great  'Falls  branch  of  the 
Crane  &  Ordway  Company,  a  corporation  ex- 
isting under  and  by  virtue  of  the  laws  of  tbe 
state  of  Minnesota;  that  he  has  read  and  ex- 
amined tbe  within  account;  that  it  is  true  of 
his  own  Icnowledge;  that  the  said  account  is 
just;  that  the  balance  of  twenty-seven  han- 
dred  seven  dollars  ninety-three  cents  (92,707.93) 
is  wholly  unpaid.   C.  S.  O'Brien. 

"Subscribed  and  sworn  to  before  me  this  3d 
day  of  March,  1914.  B.  H.  Schmidt  Notary 
Public  for  the  State  of  M<mtana,  residing  at 
Great  Falls,  Montana.  My  commission  eipirea 
July  8,  1916.  [Seal.]" 

[1]  The  trial  conct  held  this  document  to 
be  ineffective  to  create  a  Hen,  because  It  does 
not  purport  to  be  "a  just  and  true  account 
of  the  amount  due  *  *  *  after  allowing 
all  credits,  and  containing  a  correct  descrip- 
tl<»i  of  tbe  property  to  be  charged,  •  •  • 
verified  by  affidavit,"  as  required  by  law ; 
and  this  conduslcm  ia  assailed  as  a  riolatloti 
of  the  well-known  rule  that  mechanic's  lien 
laws  are  remedial,  and  therefore  to  be  liber- 
ally construed  and  applied.  Counsel  mistake, 
and  therefore  misapply,  the  rule  they  seek  to 
invoke.  It  Is  that,  the  necessary  steps  bar- 
ing oiice  been  taken  to  secure  the  lien,  tbe 
law  is  subject  to  the  most  liberal  construc- 
tion, for  It  is  remedial  in  duiracter,  and  rests 
apm  broad  principles  of  natural  equity  and 
commercial  necessity.  But  the  special  rl^t 
aoqulred  in  virtue  of  a  mecbanlc's  lien  Is 
purely  statutory,  and  tbe  manner  of  securing 
It,  by  perfecting  tbe  lien,  consists  of  rarlons 
steps,  which  are  also  statutory,  and  must  be 
stricUy  followed.  Strltzel-Spaberg  Lumber 
Co.  T.  Edwards,  50  Mont  54,  144  Pac. 
772 ;  McGIauflln  r.  Wormser,  28  Mont  177, 
181,  72  Pac.  42& 

lt\  The  present  case  has  to  do  with  the 
means  taken  to  secure  the  lira.  "The  paper 
containing  the  account,  description,  and  affi- 
davit Is  deemed  the  lien,"  and  while  certain 
errors  In  tbe  account  or  description  may  not 
invalidate  tbe  lien,  the  affidavit  is  essential, 
and  must  go  to  both  the  account  and  the  de- 
scription. Bev,  Codes,  S  7201.  It  will  be  ob- 
served that  the  only  effort  to  rerlff  the  de- 
scription, as  such,  occurs  in  the  mattw  mark-' 
ed  (2)  above,  which  contains  no  Jurat,  or  otii- 
er  Intimation-  by  any  one  authorised  to 
administer  oaths,  to  show  that  any  oath  was 
token;  on  tbe  contrary.  It  proves.  If  any- 
thing at  all.  that  C.  S.  O'Brien  acknowledged 
that  the  corptwatlon  claimant  executed  tbe 
notice.  By  no  liberality  of  construction  can 
the  matter  embraced  In  Item  (2)  be  called  an 
affidavit  Ber.  Codes,  |  7088;  Metcalf  v. 
Prescott,  10  Mont  288,  204,  25  Pac.  1037. 

[3-f]  Tbe  appellant,  conceding,  as  it  must* 
that  the  affidavit  should  verify  the  other  two 
things  necessary  to  make  up  tAe  Wen,  to  vlt, 
the  account  and  the  description,  insists  that 
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tlie  afltdavit  wtalcb  appean  at  the  end  of  "Ex- 
lilMt  A,  Itemized  Statement  of  Account," 
tbat  la  to  say,  Item  (4)  above,  does  so  because 
the  "account,"  to  wtateh  it  refers,  means  the 
narration  embraced  In  tbe  entire  docnment, 
iDdudla^  tbe  description.  If  tbla  were  true, 
the  lien  should  be  sustained,  for  no  set  form 
or  order  Is  required  (Werta  r.  Lamb.  43 
^nt  4T7,  482.  117  Paa  88);  but  tbe  true 
meaning  of  "account,"  as  used  in  section 
7291,  Is  not  as  contended,  and  Is  not  the 
meaning  intended  to  he  cmveyed  by  tbe  af- 
fidavit, item  (4).  This  affidavit  does  not  aa- 
snmft  to  verify  tbe  descrlptlwi  at  all,  and 
does  not  verify  the  account  Its^f  as  the  stat- 
ute reqidres.  Tbe  account  must  be  a  Just  and 
true  one^  "afto:  allowing  all  credits,"  and 
must  be  verified  as  sueb.  Tbe  purpose  of  the 
affidavit  is  clear  anougb.  It  is  not  merely 
to  oitltle  the  daim  to  record,  bnt  to  fur- 
nish a  sanction  for  It  in  sudi  an  oath  as  will 
subject  tbe  affiant  to  punishment  for  perjury 
if  It  be  fiilae  in  material  particulars.  No 
sucfa  reault  oould  follow  here,  even  though 
the  descr^irtion  in  Item  (1)  were  wholly  false, 
or  the  account  In  Item  <3>  were  altogettier  un- 
true and  unjust,  "utter  lUlowbig  aU  credlu." 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

HOUjOWAT,  J.,  concurs.  BEANTLT,  G. 
J.,  bdng  absent,  takes  no  part  in  tbe  fore- 
going decision. 


NATIONAL  BANK  OF  GALLATIN  VAL- 
LEY V.  INGLE  et  al.    (No.  3744.) 

^Supreme  Court  of  Montana.    March  31,  1917.) 

1.  Animals  «=327  —  Lease  of  Sheep  — Con- 
BiBUCi'iON  BT  Parties. 

Wh«re  the  parties  to  a  lease  of  a  band  of 
sheep  construed  the  contract  so  as  to  express 
their  intciitiona  and  acted  in  accordance  there- 
with, tlic  court  will  adopt  the  conatniction  tliey 
i^ced  upon  it  as  to  which  party  had  title  to 
lambs  sold  by  the  lessee. 

tEd.  Note.— For  other  ease^  see  A"*'"ft'«, 
Gent.  Dig.  H  70-7&] 

2.  AlfTHALS  «3e»27~LKA8B  OF  SHEBF^DiVX- 

8ION  OF  Lambs. 
Where  a  baud  of  sheep  was  leased,  and  the 
contract  gave  the  lessee  an  interest  in  tne  orig- 
inal aheep,  the  right  to  tbe  poasesslon  and  care 
of  them,  to  tbe  end  that  they  might  yield  an 
increase  from  w^ich  he  could  receive  pay  for  his 
services,  and  also  the  right  to  become  owner  of 
the  original  atock  by  substitution  of  other  stock, 
tbe  title  became  vested  in  a  particular  half  of 
tbe  lambs,  or  their  proceeds,  when  a  division  of 
the  Iambs  was  effected  by  the  lessee's  sale  and 
delivery  to  a  third  person  after  the  date  on  which 
the  lease  contract  provided  .the  lambs  should  be 
divided. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Gent.  Dig.  U  70-78.] 

3.  Chattei.  Mortoaoes  •S91S8(1)  —  Priobitt 
—Lessor's  Lien. 

Where  a  band  of  sheep  was  leased,  the  lessee 
to  receive  half  tbe  wool  and  lambs,  replacing 
Itnt  stock,  and  the  lessee  mnrtgaKcd  the  lamba, 
and,  when  the  division  of  lambs  between  lessor 
and  lessee  took  place,  tbe  lessor  had  notice  of 


the  mortgage,  but  consented  to  a  division  of  the 
lambs,  he  was  divested  of  bis  lien,  and  thereaft- 
pr  the  mortgage  was  not  subject  to  the  Icssor'a 
lien,  as  between  the  lessor  and  tbe  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  U  22S,  229,  231-^236.] 

4.  AsaioNicENTS  «3»S4— Verbal  AssianimHT 

— Direction  to  Pat  Monet. 
Where  the  division  of  lambs  by  the  lessor 
and  lessee  of  a  band  of  sheep  effected  a  waiver 
by  the  lessor  of  hia  security  on  the  lessee's  share 
OE  the  lambs,  and  operated  to  vest  in  the  leasee 
the  right  to  dispose  of  the  proceeds,  when  tbe 
lessee  directed  payment  of  his  share  of  the  pur- 
chase money  to  the  bankt  to  which  he  had  tnvea 
a  mortgage,  tbe  direction  was  in  eSect  a  verbal 
assignment,  which  the  bnyer  of  the  lambs  was 
bound  to  honor,  and  on  which  the  bank  could 
sne  him. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  IS  67-71.] 

5.  Chattel  BfoRTGAOES  «S922!K1)  —  Biams 
OF  Tbibd  Persons  —  "Innoornt  Pur- 
chaser." 

An  "innocent  purchaser"  is  one  who  pays  or 
obligates  himself  to  pay  the  full  purchase  pries 
of  mortgaged  property  to  the  vendor,  with  no 
notice  of  any  claim  or  right  to  the  property  In 
another  (citing  Words  and  Phrases,  Innocent 
Purchaser). 

[Fid.  Note.— For  other  eases,  see  Chattel  Uor^ 
gages.  Gent.  Dig.  SS  46&-470.] 

Appeals  from  District  Court,  Sweet  Grass 
County;-  Albert  P.  Stark,  Judge. 

Action  by  the  National  Bank  of  Gallatin 
Valley  against  Ernest  Ingle  and  others. 
From  a  Judgment  denying  plainttS  any  re- 
lief as  against  defendant  Parham,  and  frou} 
an  order  refusing  new  trial,  plaintiff  appeals. 
Judgment  and  order  reversed,  and  cause  re- 
manded, with  directions  to  enter  Judgmoit 
for  plaintiff  against  defendant  Parham. 

Geo.  Y.  Patten,  of  Bozeman,  for  appellant. 
F.  B.  Reynolds,  of  Billings,  for  respondents. 

McCULLOCIl,  District  Judge.  This  ac- 
tion waa  brought  to  recover  on  a  promissory 
note  executed  and  delivered  by  defendant 
logle  to  plaintiff,  and  to  foreclose  a  chattel 
mortgage,  given  to  secure  the  same.  From 
the  judgment,  in  so  far  as  it  denied  plalo- 
tiff  any  relief  as  against  defendant  Parham, 
and  from  an  order  refusing  a  new  trial,  these 
appeals  are  prosecuted. 

The  plalnticr  alleges  that  defendant  Wlrak 
leased  a  band  of  ewe  sheep  to  defendant 
Ingle  for  a  term  of  three  years.  Ingle  was 
to  perform  certain  services  and  pay  certain 
expenses  Incident  to  the  care  of  tbe  flock, 
and,  in  payment  and  reimbursement  therefor, 
to  receive  one-half  the  wool  clip  and  one-half 
the  lambs ;  the  wool  to  be  divided  each  year 
at  tbe  shearing  pens  and  the  Iambs  to  be 
divided  when  weaned,  on  October  1st  of 
each  year;  the  title  to  the  lambs  to  be 
in  defendant  Wlrak  until  division  was 
made  as  stipulated  In  the  agreement  ^1 
shortage  In  the  original  stock  was  to  be 
made  good  by  Ingle  at  shearing  time  each 
year,  by  furnishing  ewes  of  the  age  of  those 
lost,  or,  at  the  option  of  Ingle,  to  replace 
such  loss  by  giving  three  ewe  lambs  for 
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every  two  ewes  lost.  At  Qie  end  of  the  third 
year  Ingle  was  to  replace  the  original  stock 
with  ewes  of  a  certain  age,  and  the  original 
stock  was  then  to  become  the  property  of 
Ingle.  At  shearing  time  In  1912  (the  third 
year)  the  original  stock  had  been  diminished 
to  the  extent  of  some  800  bead,  which  Ingle 
was  obliged  to  replace,  but  which  be  did  not 
replace,  then  nor  at  any  other  time. 

In  January,  1912,  Ingle  executed  and  de- 
livered the  promissory  note  and  the  chattel 
mortgage  sued  upon,  and  the  mortgage  was 
duly  filed  fbr  record.  From  the  pleadings 
It  appears  that  prior  to  October  1,  1912,  de- 
fendant Parham  contracted  with  defendant 
Wirak  for  the  purchase  of  all  the  lambs  be- 
longing to  the  band  of  sheep  in  questicm: 
that  Parham  had  knowledge  at  the  time  of 
the  Interests  of  Ingle  In  the  lambs,  but  had 
no  actual  knowledge  of  the  existence  of  the 
chattel  mortgage  at  the  time  of  the  purchase 
by  him  of  the  lambs;  that  the  lambs  were 
delivered  to  Parham  after  October  1st  and 
by  him  immediately  delivered  to  one  Bailey, 
to  whom  be  had  sold  them ;  that  after  de- 
livery of  the  lambs,  and  before  Parham  paid 
the  purchase  price,  he  was  informed  of  the 
existence  of  plaintiff's  diattel  mortgage,  and 
was  directed  by  Ingle  to  pay  the  plaintiff  the 
amount  due  him  for  his  one-half  of  the 
lambs;  that,  owing  to  the  failure  of  Ingle 
to  replace  the  sheep  missing  from  the  band, 
Wirak  demanded  payment  of  all  the  money 
to  him,  and  Parham  paid  it  to  Wirak,  in- 
stead of  to  the  bank. 

The  trial  court  foimd,  along  with  other 
facts,  that  in  the  latter  part  of  August,  1912, 
Wiralt.  with  the  consent  of  Ingle,  contracted 
with  Parham  for  the  sale  of  the  Iambs,  and 
at  the  same  titne  informed  Parham  of  Ingle's 
Interest;  that  in  the  latter  part  of  Septem- 
ber Wirak  was  Informed  and  had  knowledge 
and  notice  of  plalntlECs  chattel  mortgage. 
Among  its  conclusions  of  law,  the  trial  court 
declared  that  the  sale  of  the  lambs  to  Par- 
ham operated  as  and  effected  a  division  of 
the  lambs  as  between  Wirak  and  Ingle,  and 
that  each  of  them  thereby  became  entitled  to 
one-half  of  the  proceeds  of  the  sale;  that 
the  filing  of  the  mortgage,  owing  to  the  In- 
definite description  of  the  property,  did  not 
impart  notice  to  Parham;  that  the  sale  of 
the  lambs  from  Wirak  to  Parham  was  com- 
pleted when  the  delivery  was  made  to  Par- 
ham ;  that  when  Parham  fitst  learned  of  the 
mortgage  he  had  sold  and  delivered  the  lambs 
to  one  Bailey,  and  that  Ingle  and  Wirak  were 
present  at  and  knew  of  such  sale  and  deliv- 
ery; that  Parham  was  not  then  in  posses- 
sion, nor  had  he  any  interest  in  them ;  that 
plaintiff,' by  Its  agent,  Ingle,  having  consent- 
ed to  the  sale  and  assisted  In  the  delivery  of 
the  lambs  to  Parham  without  informing  him 
of  Its  mortgage,  and  not  having  given  Par- 
ham notice  of  its  claim  prior  to  his  sale  and 
delivery  of  the  laoAs  to  Bailey,  1b  estopped 
from  asserting  any  claim  against  def^dant 
X'arham.    Judgmott  waa  awarded  against 


Ingle,  but  in  favor  of  Parham.  No  Judgment 
was  sought  against  Wirak. 

At  the  time  Ingle  executed  and  delivered 
the  chattel  mortgage  to  plaintiff,  had  he  any 
interest  in  the  Increase  of  the  flock  that  could- 
be  mortgaged?  The  contract  provided  that 
the  shortage  of  ewes  was  to  be  made  good 
by  replacement  at  shearing  time;  that  the 
division  of  lambs  was  to  take  place  on  Oc- 
tober 1st,  and  that  the  title  to  the  Iambs  was 
to  remain  In  Wirak  until  the  division  of  them 
was  made.  If  the  language  of  the  contract 
were  strictly  construed.  Ingle  would  have  no 
title  or  Interest  in  the  lambs  until  October 
Ist,  even  had  he  at  shearing  time  made  good 
all  shortages  occasioned  by  losses  occurring 
In  the  original  band  during  the  previous  year.. 
From  shearing  time  to  Octbber  1st  Ingle 
would  be  compelled  to  care  for  a  large  band 
of  lambs  In  which  he  had  no  Interest  Not- 
withstanding the  language  of  the  contract  t» 
the  effect  that  title  was  to  remain  In  Wlrafc 
until  division,  the  intention  of  the  parties 
was  evidently  that  Wirak  was  to  have  a  Ilea 
upon  the  lambs  to  secure  the  faithful  per- 
fonnance  by  Ingle  In  the  way  of  replacement 
of  lost  stock.   Wirak  alleges  in  his  answer: 

"Tfaet  it  was  the  intention  of  said  parties  to 
said  contract  that  the  provision  above  mention- 
ed, as  to  the  title  to  said  iamba  mnaioiing  in 
defendant  Louis  L.  Wirak  until  the  same  wera 
divided,  should  stand  as  aecarity  to  said  Louis 
L.  Wirak  for  the  performance  of  the  obligation 
of  said  Emeet  Ingle  assumed  by  him  iu  said 
contract,  including  the  obliKation  to  make  good 
the  loss  on  the  original  stock  as  above  mention- 
ed ;••  •  that  said  plaintiff  took  said  mort- 
gage with  full  knowledge  of  the  terms  of  said 
contract  made  and  entered  into  by  and  between 
said  Louie  L.  Wirak  and  Ernest  Ingle,  and  did 
thereby  take  said  mortgage  subject  to  the  equi- 
ties of  defendant  Louis  L.  Wirak." 

[1]  If  the  right  Wirak  was  intended  to 
have,  and  which  be  and  Ingle  understood  he 
had,  was  a  mere  equity,  to  wit,  security  for 
performance  of  Ingle's  agreement  to  replace 
stock  on  account  of  losses,  then  the  title  to 
the  lambs  was  not  in  Wirak,  but,  instead,  be 
had  a  lien  upon  the  lambs  for  the  perform- 
ance of  that  particular  part  of  the  contract, 
and  Ingle  had  the  tltla  Assuredly  Wirak 
could  not  hold  his  own  pr<^rty  as  security 
for  the  performance  of  an  obligation  Ingle 
owed  to  him.  He  certainly  so  understood 
when  he  contracted  with  Parham  for  tbe  sale 
of  the  lambs  and  Informed  Parham  of  Ingle's 
interest;  and  Ingle  certainly  so  understood 
when  he  mortgaged  his  interest  In  the  lambs 
to  platntlfl.  The  parties  themselves  having 
construed  the  contract  so  as  to  express  their 
intentions,  and  having  acted  in  acCKdanoe 
therewith,  the  court  will  adopt  the  construo- 
tiou  they  placed  upon  It. 

[2]  Aside  from  this,  the  contract  gave  Ingle 
a  certain  Interest  in  the  or^nal  sheep,  be- 
ing the  right  not  only  to  the  possessifm  and 
care  of  them,  to  the  end  that  they  m^t 
yield  an  increase  from  which  he  ooold  re- 
ceive pay  for  his  services,  but  alH)  the  right, 
to  become  owner  of  the  original  stock:  by 
aotMtltution  at  other  stodc  therefOr,  Title 
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became  vested  in  a  particular  one-balf  of  the 
lambs  or  tbe  proceeds  thereof  wben,  as  tbe 
court  concluded,  a  division  was  effected  by 
the  sale  and  delivery  to  Parham  tai  October 
10th. 

[3]  Wirak  bad  no  knowledge  of  the  exist- 
ence at  the  chattel  mortgage  until  the  latter 
part  of  September,  which  was  shortly  before 
tbe  delivery  of  the  stae^  to  Parham.  When 
the  division  of  lambs  between  Wirak  and 
Ingle  took  place,  Wirak  had  notice  of  plaln- 
tilTs  mortgage ;  yet  be  saw  fit  to  consent  to 
a  division  of  the  lambs,  which  divested  him 
of  bis  lien  upon  them.  Tlie  division  of  the 
lambs  did  not  divest  Wirak  of  the  right  to 
have  the  losses  tii  original  stock  made  good 
by  Ingle,  but  it  did  divest  blm  of  the  securi- 
ty he  had  for  tlie  making  good  of  such  loss; 
so  that  the  mtuiigage  of  tbe  bank,  which  up 
to  tbat  tiniQ  was  subject  to  the  lien  of  Wirak, 
was  no  longer  so  as  between  Wliak  and  the 
bank. 

[4]  Another  conclusion  of  law  made  by  tbe 
trial  court  is  that,  since  a  delivery  of  the 
lambs  was  made  by  Wirak  and  Ingle  to  Par- 
ham, and  also  by  Parham  to  Bailey— Bailey 
bdns  a  pun^asnr  frmn  parham— with  the 
knowledge  of  Wirak  and  Ingle,  before  Far- 
bam  became  aware  of  the  bank's  mortgage, 
find  the  sale  between  Wirak  and  Parham  be- 
ing oomiOe^  there  Is  no  liability  on  the  part 
«f  Parham  to  tlie  bank,  although  Parham 
had  notice  of  the  mortgage  before  he  paid  tbe 
money  to  Wirak.  This  is  not  correct,  because 
It  overlooks  tbe  proposition  that  the  dlvlsltm 
of  the  lambs  effected  a  waiver  by  Wirak  of 
his  security  upon  Ingle's  share  and  operated 
to  vest  In  Ingle  the  right  to  dispose  of  the 
proceeds.  When,  therefore.  Ingle  directed 
the  payment  of  his  share  of  the  purchase 
money  to  the  bank,  that  direction  was  in  ef- 
fect a  verbal  assignment  which  Parham  was 
bound  to  honor,  and  upon  which  the  basA 
<!Ould  maintain  its  action. 

[81  Moreover,  Parham  was  not  an  inno- 
cent purchaser  for  value.  An  Innocent  pur-, 
chaser  Is  one  who  pays,  or  obligates  himself 
to  pay,  the  full  purchase  price  of  property  to 
the  vendor,  with  no  notice  of  any  claim  or 
right  to  tbie  property  in  another.  4  Words 
and  Phrases,  p.  3629;  5  Cyc.  718;  24  Am.  & 
Eng.  £]ucy.  Law  (2d  BA.)  p.  12.  Assuming 
that  Wirak  made  the  sale  to  Parham,  and 
that  Ingle  was  not  known  In  the  transaction, 
as  respondents'  attorneys  contend  In  their 
brief,  and  that  Parham  then  obligated  him- 
self to  Wirak  for  the  payment  of  the  full 
purchase  price,  be  was  not  an  Innocent  pur- 
chaser so  far  as  Ingle  was  concerned,  because 
be  then  knew  that  Wirak  was  not  the  sole 
owner  of  the  lambs,  and  he  also  knew  that 
Ingle  had  some  property  right  In  them,  and 
tbe  extent  of  that  right  Knowing,  when  be 
first  obligated  himself  to  Wirak,  that  Ingle 
was  a  part  owner  of  the  lambs,  knowing, 
when  tbe  lambs  were  delivered,  that  Wirak , 


had  no  right  to  receive  the  entire  purchase 
price,  and  learning,  before  he  had  paid  the 
purchase  price,  tbat  the  bank  held  a  mort- 
gage executed  by  Ingle,  It  is  difficult  to  un- 
derstand bow  Parham  could  be  an  innocent 
purchaser  as  to  the  bank. 

Touching  the  asserted  estoppel,  these  re- 
flections are  pertinent:  If,  as  the  trial  court 
found,  Ingle,  at  tbe  time  of  the  delivery  of 
the  lambs  to  Parham,  was  acting  as  agent  of 
plaintiff  In  the  deilveiy,  plaintiff  having  pre- 
viously consented  to  the  sale  of  the  lambs,  It 
necessarily  foIlowB  tbat  Ingle,  as  a'gent  for 
plaintiff,  was  in  possession  of  tbe  lamha  If 
the  plaintiff  was  In  possession  of  the  lambs 
just  prior  to  their  delivery  to  Parham,  it 
must  have  been  by  reason  of  tbe  mortgage. 
Under  this  theory,  it  was  Ingle  who  consent- 
ed to  the  sale  being  made  by  plaintiff  who 
was  selling  them  under  tbe  mortage.  Just 
how  tlUs  condition  of  affairs  would  estop 
plaintiff  from  asserting  any  claim  against 
defendant  Partiam,  in  view  of  the  want  of 
any  showing  that  he  was  misled  to  his  prej- 
udice Is  by,  no  means  dear.  YeUowsttme 
County  V.  First  Trust  &  Savings  Bank,  46 
Uont  488.  128  Paa  fiOft  It  foUows  that 
plaintiff  ma  entitled  to  Jodgmoit  against  de- 
^dant  Parham. 

Tbe  Judgmott  and  order  i^naled  tnua' 
are  therefore  reversed,  and  the  cause  Is  re- 
manded, with  directions  to  enter  Judgment 
aocordlngiy. 

Reversed  and  remanded. 

SANNBB  and  HOLLOWAT,  JJ.,  concur. 
Hon.  R.  I<DB  McCllLLOCH,  District  Judge 
of  the  Fourth  Judicial  District,  sat  in  place 
of  tbe  Ohief  Jnstloe. 


HARRINGTON  v.  CRICHTON.    (Na  3»87.) 

(Supreme  Court  of  Montana.   March  23,  1917.) 

Elections  «=>177— Ballots— Stub  ahd  Of- 
ficial Staup. 
Rev.  Oodea,  }  576,  proriding  that  in  the 
canvass  of  votes  a  ballot  not  Indorsed  by  the 

ficial  stamp  must  not  be  counted,  enacted  prior 
to  section  &45,  providing  for  a  stub  at  the  top 
of  the  ballot  and  separated  from  tbe  rest  of  it 
by  a  perforated  line,  each  stub  to  be  differently 
numbered,  does  not  prevent  counting  of  it, 
where  the  judges  in  putting  the  official  stamp  on 
the  back  of  the  ballot  and  "near  the  top  of 
it,".aa  required  by  section  551,  put  it  on  the  back 
of  the  stub,  so  that  the  judge  in  removing  the 
stub,  as  required  by  section  552,  before  deposit- 
ing tbe  ballot,  after  finding  that  the  number  was 
the  same  as  on  the  ballot  givoo  the  voter,  re- 
moved the  official  stamp. 

[Bd  Note.— For  other  cases,  sea  Electicns, 
Cent.  Dig.  I  1490 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  R.  Lee  Word,  Judge. 

Election  contest  by  Eva  Harrington  against 
May  J.  Oriditon.  Judgment  for  contestant, 
and  contestee  appeals.  Reversed  and  n- 
manded. 
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Henry  a  Smitb.  E.  D.  Phelan.  and  O.  E. 
Pew,  all  of  Helena,  for  appellant  C.  A. 
Spanlding  and  J.  R.  Wine.  Jr..  botb  of 
Helena,  for  respondent. 

MA'lTUiEWS.  District  Judge.  The  parties 
to  this  action  were,  at  the  last  general  elec- 
tion, rival  candidates  for  the  office  of  county 
superintendent  of  schools  for  Lewis  and 
Clark  county,  both  being  legally  qualified  and 
duly  noniloated.  The  board  of  canvassers 
found  that  appellant  had  received  the  high- 
est number  of  votes  cast  for  said  of&ce  and 
declared  her  duly  elected  and  caused  a  certifi- 
cate of  election  to  be  Issued  to  her.  Being 
dissatisfied  with  the  result  of  the  election, 
respondent  filed  her  petition  of  contest.  Is- 
sue was  Joined  and  a  trial  had,  resulting  In 
a  judgment  In  favor  of  respondent  declaring 
her  duly  elected  to  said  office,  and  declar- 
ing the  certificate  so  Issued  to  appellant  null 
and  void.  From  this  judgment  the  appellant 
appeals,  assigning  as  error,  among  others: 

"(3)  The  district  court  erred  in  refusing  to 
c-ouut  tbe  ballote  from  the  Gilman  precinct,  the 
li^lkliorn  preciQCt,  and  other  ballots,  the  suffi- 
ciency of  the  stamping  of  which  was  questioDoHl." 

This  Is  the  main  contention  and  control- 
ling question  in  the  case  and  is  based  on  tbe 
findings  of  tbe  oonrt  below,  appearing  in  its 
memorandum  opinion,  that: 

(1)  "During  the  recount  of  said  ballots  by  the 
attorneys  for  the  respective  parties,  and  in  tbe 
presence  of  the  court,  ballots  were  found  in  the 
returns  of  mOre  than  one  precinct  within  tbe 
city,  and  from  at  least  two  precincts  outside  the 
city,  that  did  not  have  on  the  back  thereof  tbe 
official  stamp.  *  •  * "  (2)  "The  exclusion  of 
the  unstamped  ballots  found  in  the  several  pre- 
cincts, other  than  precinct  No.  31.  Gilman  pre- 
cinct, if,  under  the  law,  they  should  not  be 
counted,  would  not  change  the  result ;  if,  how- 
ever, the  unstamped  ballots  in  precinct  31  should 
not  have  been  counted  by  the  judges  of  elec- 
tion, and  were  to  be  disregarded  on  the  official 
count,  the  result  wonld  be  the  election  of  the 
contestant."  And  the  conclusions  of  law  based 
on  said  findings,  that  the  ballots  not  stamped 
should  not  have  been  counted,  resulting  in  Lbe 
judgment  heretofore  mentioned. 

It  appears  from  tbe  evidence  adduced  at 
the  trial  that  In  Gilman  precinct  No.  31. 
through  an  erroneous  interpretation  of  the 
instruction  to  Judges  of  election,  sent  out  ac- 
cording to  law  by  the  county  clerk,  that  "on 
the  back  near  the  top  of  tbe  ballot  must  be 
stamped  the  words  'official  ballot,'  the  name 
and  number  of  the  election  precinct,"  the 
judges  systematically  stamped  each  ballot 
before  delivery,  with  the  rubber  stamp  fur- 
nished, "on  tbe  back  near  the  top"  of  tbe 
sheet  on  which  was  printed  the  blank  ballot, 
but  so  near  the  top  that  the  entire  legend 
thereof  appeared  above  the  perforation. 
Each  ballot,  when  voted,  was  returned  by 
the  voter  so  folded  that  the  offidal  stamp  and 
the  number  of  the  ballot  were  on  the  outside, 
so  that  the  judges  of  election  could  tell  at  a 
glance  that  the  paper  returned  was  the  of- 
ficial ballot  delivered  to  the  voter.  There- 
upon the  ballot  judge  tore  off  the  stub  and 
with  It  tbe  offl(^l  stamp  so  placed  above 


the  perforation,  and  placed  the  ballot  in 
the  box  provided  for  that  purpose.  On  tlw 
closing  of  tbe  poUs  the  box  was  opened ;  tbe 
ballots  counted ;  rranlts  wtered  as  regnlied 
by  law;  and  the  ballots  so  counted,  being 
the  same  ballots  that  went  into  the  box  dur- 
ing the  day  In  the  regular  course  of  votli^ 
were  sealed  In  an  envelope.  Indorsed  and  de- 
livered to  tbe  county  clerk,  and.  on  tbe  tilaU 
produced  In  court 

The  contention  of  respondent,  sustained  by 
the  court  below.  Is  ttiat  inasmuch  as  no  bal- 
lot In  precinct  No.  31  was,  at  the  time  It  was 
taken  from  the  box  and  counted,  indomed 
with  the  official  stamp,  every  ballot  cast  in 
said  precinct  was  void  and  should  not  bare 
been  counted.  The  court  below  found  that 
there  was  no  evidence  of  fraud  of  any  kind 
In  the  election,  and  that  there  was  no  evi- 
dence that  any  ballot  l»ox  had  been  tampered 
with  and.  In  fact,  there  is  no  contention  of 
fraud  or  Irregularity  In  the  election,  other 
than  the  Irregularity  In  the  stamping  of  iMl- 
lota  In  the  precincts  named.  The  whole  qaes- 
tlon,  therefore.  Is  whether  tmder  the  law  the 
appellant,  who  was  admittedly  the  cbolc-*' 
of  a  clear  majority  of  the  people  of  her 
county,  .shall  lose  the  fruits  of  victory 
through  the  Irregularity  In  stamping  ballots 
referred  to. 

Section  9,  art.  9,  of  the  Constltntlon  of 
the  state  of  Montana,  provides: 

"The  Legislative  Assembly 'shall  have  the  pow- 
er to  pass  a  registration  and  such  other  laws  as 
may  be  necessary  to  secure  the  purity  of  elec- 
tions and  guard  i«ainst  abuses  of  the  elective 

franchise." 

The  Legislature  has  provided  a  general 
registration  law  and  present  set  of  rather 
elaborate  and  effectual  laws  to  secure  the 
purity  of  our  elective  franchise  and  for  the 
prevention  of  fraud  in  elections.  Under  these 
laws  a  uniform  ballot  Is  provided.  It  Is 
printed  and  distributed  at  the  public  expense, 
and  no  other  ballots  than  those  so  provided 
can  be  cast  or  counted.  Hev.  Codes.  {  542, 

Section  545,  after  providing  for  the  blank 
form  of  ballot,  reads  as  follows: 

"The  ballot  ^all  be  printed  on  the  same  leaf 
with  a  stub,  and  separated  therefrom  by  a  per- 
forated line.  The  part  above  the  perforated 
line,  designated  as  the  stub,  shall  extend  tbe 
entire  width  of  the  ballot,"  etc. 

The  county  clerk  Is  required  to  famish 
each  precinct  with  the  appropriate  stamp, 
vrlth  ink  pad  for  tbe  pnipose  of  designating 
or  stamping  the  official  ballots.  Section  547. 

Section  5S1  then  provides: 

"At  any  election  the  judges  of  election  must 

designate  two  of  their  number  whose  duty  it 
Is  to  deliver  ballots  to  the  ciualified  electors.  Be- 
fore delivering  any  ballot  to  an  elector,  tbe  said 
judges  must  print  on  the  back,  and  near  tbe 
top  of  the  ballot,  with  the  rubber  or  other  stamp 
provided  for  the  purpose,  the  designation  'offi- 
cial ballot'  and  the  otner  words  on  same,  as  pro- 
vided for  in  section  547  of  this  chapter ;  and 
the  clerks  must  enter  on  the  poll  lists  the  name 
of  such  elector  and  the  number  of  the  stub  at- 
tached to  the  ballot  given  him.   •   *  • 

"Sea  552.  On  receipt  of  his  ballot  the  Sec- 
tor most  forUiwith,  withoot  leaving  the  polling 
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placs  and  within  the  snard  rail  provided,  and 
alone,  retire  to  one  of  the  places,  booths  or  com- 
pirttnents,  if  such  are  provided,  and  prepare  his 
ballot:  •  *  •  After  preparinfr  his  ballot,  the 
elector  mast  fold  it  so  the  face  of  the  ballot  will 
b«  concealed  and  so  that  the  indorsements 
stamped  thereon  may  be  seen,  and  hand  the 
same  to  the  jadges  in  dtame  of  the  ballot  box, 
who  shall  announce  the  name  of  the  elector  and 
the  printed  or  stamped  unmber  on  the  stub  of 
the  official  ballot  so  delircrGd  to  him,  in  a.  loud 
and  distinct  tone  of  voice.  If  such  elector  be 
entitled  then  and  there  to  vote,  and  if  such 
printed  or  stamped  number  is  the  same  as  that 
entered  on  the  noil  list  as  the  number  on  the 
stub  of  the  official  ballot  last  delivered  to  him 
by  the  ballot  Jndee,  such  judge  ahall  receive  soch 
ballot,  and  after  removuiK  the  stub  tberefrani 
in  plain  siftht  of  the  elector  and  withont  remov- 
ing any  other  part  of  the  ballot,  or  in  any  way 
exposinK  soy  part  of  the  face  thereof  below  the 
stub,  shall  deposit  each  ballot  in  the  proper 
ballot  box  for  the  receptiMi  of  voted  ballots,  and 
the  stubs  in  a  box  for  detached  stubs.   *   •   *  " 

Section  672  provides: 

"As  socnt  as  the  poUa  an  dosad  the  judges 

must  immediately  proceed  to  canvass  the  votes 
given  at  such  election.    The  canvass  must  be 

Eoblic  in  the  presence  of  bystanders,  and  must 
e  continued  without  adjournment  until  com- 
pleted and  the  result  thereof  is  pnUic  declared. 

"Sec.  573.  •  •  •  The  jndges  must  then 
take  out  of  the  box  the  ballots  unopened  except 
to  ascertain  whether  each  ballot  is  single,  and 
connt  the  same  to  determine  whether  the  num- 
ber ot  ballots  correspond  with  the  number  of 
names  on  the  poll  lists.  •  •  •  " 

Section  573  provides: 

"In  the  canvass  of  the  votes  any  ballot 
which  is  not  indorsed,  as  provided  in  this  title, 
by  the  official  stamp,  is  void  and  must  not  be 
counted,  and  any  ballot  or  parts  of  a  ballot 
from  which  it  is  impossible  to  determine  the 
elector's  choice,  is  void  and  must  not  be  count- 
ed ;  if  part  of  a  ballot  is  sufficiently  plain  to 
gather  therefrom  the  elector's  intention,  it  is 
the  duty  of  the  judges  of  election  to  count  such 
part." 

From  the  entire  comparison  of  the  sections 
quoted,  It  clearly  appears  that  the  duties  Im- 
posed by  law  aimn  the  electors  and  the 
Judges  of  election  are  largely  reciprocal,  and 
in  many  material  matters  tb»  elector  may, 
by  bis  own  negligence,  render  bis  ballot  void 
In  whole  or  in  part.  Thus  ha  should  be  behl 
chargeable  with  aedng  that  the  offldal  bal- 
lot delivered  to  bim  by  the  Judges  of  Section 
hoB  stamped  "on  the  Itack  and  near  the  top" 
the  appropriate  designation  of  the  offlidal 
ballot,  and.  If  he  n^ligently  receires  a  bal- 
lot not  so  stamped  or  on  which  the  stamp  Is 
glaringly  deficient  or  lacking  in  some  of  the 
essential  elements  required  by  law,  he  can- 
not be  beard  to  complain  that  his  vote  Is  not 
counted  and  that  bis  ballot  is  vtdd.  81a>'- 
maker  t.  PhllUps,  6  Wyo.  4C3,  40  Pac.  971, 
42  Pac:  1049,  47  Ii.  R.  A.  842 ;  Newhouse  r. 
Alexander.  27  OkL  46,  110  Pac  1121,  30  U 
R.  A.  (N.  S.)  eOii,  Ann.  Gas.  1012B.  074;  Orr 
T.  Bailey,  S9  Neb.  128,  80  N.  W.  405 ;  Mauck 
Brown,  60  Neb.  882,  81  N.  W.  813 ;  Kelso 
T.  Wright,  110  Iowa,  560,  81  N.  W.  805; 
Kelly  V.  Adams,  188  lU.  193,  56  N.  E.  837 ; 
Miller  V.  SchaUem,  8  N.  D.  395,  79  N.  W. 
80S.  The  cases  above  correctly  state  the  gen- 
eral rale: 


6S» 

"If  the  statute  expressly  declares  any -partic- 
ular act  to  be  essential  to  the  validity  of  the 
election,  or  that  its  omission  shall  render  the 
election  void,  all  coorts  whose  duty  It  is  to  en- 
force such  statute  must  so  hold,  whether  the 
particiilitr  act  in  question  goes  to  the  merits,  or 
affects  the  result  or  not.    Such  a  statute  Is  im- 

Srative,  and  all  considerations  touchiue  its  pol- 
r  or  impolicy  must  be  addressed  to  the  Lecis- 
lature."  McCreary  on  Elections  (3d  BO.)  S  190. 

No  one  of  the  coses  cited,  however,  was  de- 
cided upon  a  statute  simUar  to  the  one  here 
□nder  coni^deration,  that  is,  under  a  statute 
providing  for  a  "stub"  at  the  head  ta  the  o£- 
fldal  ballot,  separated  from  it  only  by  a  per- 
foration, requiring  minute  scrutiny  to  deter- 
mine its  presence. 

An  examination  of  the  statutes  on  the  sub- 
ject discltMses'  the  fact  that  section  675  was 
enacted  prior  to  the  provision  for  a  stub  at 
the  head  of  the  ballot  With  the  old  form  of 
ballot,  with  nothing  to  be  removed,  the  uo- 
fortunate  circumstances  surrounding  the  vot- 
ing at  Oilman  could  not  have  arisen ;  either 
the  ballot  would  have  been  properly  stamped, 
or  stamped  not  at  all.  to  be  in  the  first  la- 
stance  acc^ed,  and  in  the  seocmd  rejected. 
Under  soch  drcnmstancea,  tbe  reasoning  of 
the  courts  as  expressed  In  Kelly  v.  Adams, 
supra.  Is  convincing: 

"To  ignore  this  provision  of  the  statute,  and 
allow  ballots  to  be  counted  which  do  not  con- 
tain the  official  indorsement,  wonld  authorize 
the  votinc  of  ballots  that  might  have  been  sur- 
reptiUouwy  obtained  or  copied,  and  one  of  the 
purposes  of  the  ballot  law  he  entirely  frittered 
away  and  the  door  opened  for  fraud.** 

But  does  the  reason  tor  such  a  sMct  con- 
struction of  the  statute  prevail  under  our 
present  law? 

The  Legislature,  by  providing  for  the  stub 
to  be  numbered,  and  to  be  removed  only  at 
the  time  of  depositing  the  ballot  In  the  ballot 
box,  has  hit  upon  an  effective  method  of 
guarding  against  fraud  and  illegal  voting, 
and  has  Insured  the  deposit  of  the  voted  bal- 
lot in  the  ballot  box,  and  the  provisions  of 
section  676  should  now  be  construed  in  the 
light  ot  the  Aanged  condlttons.  The  prob- 
lem presented  to  Qie  Legislature  was  first  to 
secure  to  the  voter  a  free,  untrammeled  vote, 
and,  second,  to  secure  a  correct  record  and 
return  of  that  vote;  and  the  legislative  body 
is  presumed  to  have  bad  that  problem  In 
mind  In  preparing  rules  for  the  guidance  ot 
both  the  elector  and  the  election  officers. 
But  the  rules  laid  down  are  but  a  means  to 
an  end;  to  hold  a  sUght  infraction  of  those 
rules  fatal,  when  tbe  elector  has  substantial- 
ly comidled  with  the  requlrcmeuts  and  the 
mistake  Is  but  a  tedinical  error  of  the  elec- 
tion (Adals.  and  in  the  face  of  the  fact  that' 
the  result  was  precisely  what  it  would  have 
been  had  no  error  been  committed,  and  such 
holding  would  defeat  the  dear  expression  of 
the  wlU  of  the  majority,  would  be  to  subor- 
dinate substance  to  form  and  d^eat  the  aid 
sought  to  be  secured.  It  would  be  to  rend«r 
that,  which  was  Intoded  to  prevent  fraud 
and  injustice,  an  instrument  of  Injustice. 
The  power  to  disfranchise  an  entire  precinct 
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—while  It  does  «Elst— should  be  exercised 
with  great  care,  and  effect  should  be  given  to 
the  expression  of  the  will  of  the  majority, 
when  that  expression  Is  clear  and  frpe  from 
any  taint  of  fraud,  and  when  possible  to  do 
so  without  Tlolating  the  spirit  of  the  statute. 

In  the  case  of  Taloott  t.  Phllbrlck,  Q9 
Conn.  485,  20  Aa  436,  10  I*.  B.  A.  ISO,  the 
court  said: 

"All  statutes  tending  to  Umit  the  exercise  of 
the  elective  franchise  by  the  citizo]  should  be 
liberally  construed  in  his  favor.  *  *  *  A 
great  constitutional  privilege— the  bigh^  under 
our  government— 1b  not  to  be  taken  away  on  a 
mere  technicality,  but  the  most  liberal  intend- 
ment should  be  made  in  support  of  the  elector's 
action  whenever  the  applleation  of  common  sense 
rules  which  are  appliea  in  other  cases  will  en- 
able the  courts  to  understand  ana  render  it  ef- 
feetnaL" 

The  error  or  mistahe  hy  reason  of  which  it 
is  sought  to  dlsfran<^lse  the  entire  electorate 
of  GUmaa  precinct  was  that  of  the  sworn 
officials  of  the  state,  charged  with  the  pro- 
tection  and  safeguarding  oi  the  rights  of  the 
people.  In  the  case  of  Moyer  v.  Van  De  Van- 
ter,  12  Wash.  S77.  41  Pac.  60,  29  L.  R.  A. 
670,  60  Am.  St  Bep.  900,  the  court  said: 

"There  is  good  around  for  recognizing  a  dis- 
tinction between  the  obligation  placed  upon  the 
individual  voter  and  tbose  matters  which  relate 
to  the  duties  of  electlcm  officers.  Great  care 
should  be  taken  to  distinguish  between  tbose 
requirements  designed  to  prevent  fraud,  and 
which  are  necessary  to  preserve  tbe  purity  of 
elections,  and  those  which,  while  defligned  for 
tbe  same  purpose,  are  not  essential  thereto,  or 
we  may  overreach  tbe  salutary  effect  sought  to 
be  obtained  from  provisions  of  the  character 
of  the  first  mentioned,  by  going  so  far,  in  con- 
struing as  valid  and  mandatory  provisions  of 
the  second  dass,  as  to  open  the  very  door  to 
fraud  that  was  sought  to  be  closed  thereby." 

With  this  declaration  of  the  Washington 
court  we  heartily  agree ;  and  in  this  connec- 
tion the  reasoning  of  this  court}  in  the  case 
of  Lane  v.  Bailey,  29  Mont.  648,  75  Pac.  191, 
aptdlea  with  peculiar  force,  though  referring 
to  a  dissimilar  stata  of  facts.  There,  when 
a  registry  agent  had  failed  to  require  the 
elector  to  take  tbe  oath  provided  for,  the 
court  held  that  his  vote  should  nevertheless 
be  counted,  saying: 

"If  the  elector  may  be  deprived  of  his  right 
to  vote  in  this  manner,  an  unprincipled  registry 
agent  may  change  the  political  status  of  a  pre- 
cinct at  will,  and,  by  concerted  action  on  tbe 
part  of  a  number  ot  such,  tbe  political  com- 
plexion of  a  county  may  l>e  easily  changed,  and 
the  popular  will  be  dfectually  thwarted.  If 
the  elective  franchise  may  be  thus  tampered 
with,  incalculatde  abuses  will  creep  into  the 
state." 

BaCh  elec^  of  Oilman  precinct  recelTed 
from  the  proper  Judge  of  election  a  ballot  on 
which  that  judge  did  "print  oil  tbe  back  and 
near  tbe  top"  tbe  prescribed  Inscrlptlfm. 
Bach  elector  prepared  his  ballot  according  to 
law  and  ^d  "so  fold  it  Uiat  the  face  ot  the 
ballot  wUl  be  cwcealed  and  so  that  the  in- 
dorsementa  stamped  Uiereon  could  be  seen." 
He  then  delivered  it  to  tbe  proper  officer  who^ 
in  his  presence,  detached  the  stub  and  depos- 
ited tibe  ballot  in  the  ballot  box.   It  would 


seem  that  the  elector  should  be  (Aargeable 
with  no  more  than  ordinary  care,  and  that 
when  he  ascertained  that  the  official  stamp 
was  on  his  ballot,  in  the  position  in  whlcta, 
the  law  apparently  required  it  to  be,  and  so 
folded  that  ballot  as  to  have  tbe  inscription 
in  view,  he  had  dlschai^ed  that  duty ;  and 
that  the  act  of  the  election  official  thereafter 
In  removing  not  only  the  stub  but  also  the 
official  stamp  should  not  be  permitted  to 
reader  his  ballot  worthleas.  At  tbe  time  ot 
counting  the  ballots,  the  judges  had  the  iden- 
tified ballots  before  them  and  had  at  band 
the  means  of  Identification^  removed  from 
the  ballot  throuf^  th^  mistake  ctmstmo 
tion  of  the  law!, 

The  ballots  from  Oilman  prechict  should 
have  bem  coonted ;  to  boAd  otherwise  would 
be  to  reader  tbe  statnte  an  Instrument  of  the 
injustice  It  was  Intended  to  prmeat.  It,  by 
stamidng  the  (^clal  designation  oa  tbe  stab 
above  an  almost  iDdlscemible  pntbraUon 
but  in  the  ai^areint  position  required  by  law 
— thus  lulling  tbe  elector  into  fancied  aeea- 
rity — the  ballot  may  be  thmafter  rendered 
null  and  void  by  removing  tbe  stnl^  concert- 
ed acti<m  of  two  unscrupulous  Jndges  of  dee- 
tion  (that  iM,  the  oo»  dei^Dated  to  give  oat 
and  the  one  designated  to  reo^ve  the  ballots) 
could  easily  nullify  the  action  of  an  adverse 
product  and  defeat  the  popular  wUl  in  an 
election. 

The  judgment  Is  reversed,  and  the  cause  la 
remanded  to  the  district  court,  with  direc- 
tion to'entw  judgment  In  favor  ot  i^pdlant 
(contestee)  eonflmdng  ber  tiUe  to  the  ofllce 
In  question. 

Reversed  and  remanded. 

SANNBB  and  HOtiLOWAT,  JJ.,  CMicar. 
Hon.  JOHN  A.  UATTHBWS.  Judge  of  the 
Tourteentb  Judicial  District,  sat  in  place  of 
the  Qiief  Justice. 


STATD  T.  BAINS.    (No.  3802.) 
(Supreme  Court  ot  Blontana.    April  2,  1917^ 

1.  HOKICZDE  «=»14l>— "AnSlCPT"  XO  UUBDXS 

—Infobuation. 

Facts  sufficient  to  constitute  the  o-ime  of 
attwpt  to  murder  are  not  Eitated  by  an  in- 
formation charging  that  defendant  attempted  to 
murder  R.,  and  towards  the  commission  of  the 
crime  started  to  walk  to  her  home,  and,  meet- 
ing her  on  a  highway,  stopped  her,  and  struds 
her  in  the  face,  and  compelled  her  to  return  to 
her  home,  and  forced  her  to  enter  it,  and  locked 
her  in,  he  being  possessed  a  loaded  revolver, 
and  loaded  riSe  and  bottle  of  laudanum,  by  tbe 
use  of  all  of  which  be,  having  the  intent  to  mur- 
der her,  did  then  and  there  attempt  to  do  so, 
and  that  be  failed  and  was  prevented  in  the  ex- 
ecution thereof  by  the  fact  that  he  took  a  pail 
to  go  for  water,  and  after  he  had  gone  oat  and 
lodced  tbe  door  she  escaped  by  a  window ;  the 
facts  alleged  so  limiting  and  characterizing  the 
general  allegations  as  to  make  them  ineffectual, 
Bev.  Codes,  S  8894,  definhig  an  "attempt**  as 
an  act  done  with  intent  to  commit  a  crime,  and 
"tending,"  but  failing,  to  effect  its  purpose,  the 
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facts  alleged  ihowine  at  most  preponticHi.  and 
not  any  act  eonnectw  with  any  accomplishment 
of  the  purpose. 

[Ed.  Kote.— For  other  eaaea,  see  Homicide, 
Cent.  Dig.  |  286. 

For  other  definlHona,  sec  Words  and  Phras- 
es, First  and  Second  Series,  Attonpt] 

2.  WrriTBssEB  «=361(1)—Ooi£pcti)nct— Hus- 
band AiTD  Wira. 
Rev.  Codes,  {  MS3,  as  amended  by  Laws 
ldl5,  c.  Ill,  expressly  excepts  from  the  rule  of 
noncompetency  of  husband  or  wife  to  testify 
against  the  other  in  a  criminal  case  cases  of 
criminal  vlidaice  on  one  by  the  other. 

(ESd.  Note^For  other  caaes^  sea  Witnesses, 
G^t  Dig.  H  174.  176J 

Appeal  from  District  Court,  Baralil  Coun- 
ty ;  it.  Lee  McGolloch,  Judge 

Charles  Rains  was  conTicted  of  attempt  to 
murder,  and  aM}eal8.  Berersed  and  re- 
manded. 

Johnson  &  Tucker,  of  Hamilton,  aod  Park 
Smith,  of  Helena,  for  appellant.  S.  C.  Ford, 
of  Helena,  and  Frank  Woody,  ct  Butte,  for 
tbe  State. 

SANNER,  J.  [1}  The  principal  auestl<»i 
presented  by  these  ai^)eals  Is  whether  the 
Information,  upon  which  the  appellant  was 
tried  and  convicted  of  an  attempt  to  commit 
murder,  states  facts  suflaclent  to  constitute 
that  offense.  Omitting  the  formal  parts,  the 
information  Is  as  follows : 

"In  the  District  Ooort  of  the  Fourth  Judicial 
District  of  the  SUte  cd  Mootana,  In  and  Cor 
the  Ooanty  of  Ravalli.  *  •  •  Cornea  fi.  G. 
Kurtz,  county  attorney  of  said  county,  and 
•  *  •  infM-ms  the  court:  ^Hiat  one  Cnarlea 
Bains,  late  of  tbe  county  of  Ravalli,  state  of 
Montana,  on  or  about  the  16th  of  Octcraer,  1916, 
at  and  in  the  eoimty  at  Ravalli,  in  the  state  of 
Montana,  did  unlawfully,  feloniously,  and  will- 
fully, on  purpose,  and  with  his  deliberate  pre- 
meditated malice  aforethooi^tt,  attempt  to  kill 
and  murder  one  Dllaabeth  Bains,  SDd  in  said  at- 
tempt and  towards  the  eommisaion  said  of- 
fense did,  then  and  there,  feloniously  and  with 
his  premeditated  malice  aforethought,  start  to 
walk  to  the  home  of  E^Iizabetb  Rains,  in  the  said 
eonnty  of  Ravalli,  state  of  Mcmtana,  and  titiat 
upon  meeting  her,  the  said  Blisabeth  Bains, 
in  and  upon  a  private  highway  a  short  distance 
from  ber  home,  did  then  and  there,  on  purpose 
and  with  his  deliberate  premeditated  malice 
aforethought,  intercept  and  stop  her,  and  did 
strike  ber  in  the  face,  and  did  compel  her  to  re- 
turn to  her  home  with  him ;  that  upon  the  ar- 
rival at  tbe  home  of  said  EQizabeth  Rains  the 
said  Charles  Rains  did  deliberately  and  feloni- 
ously force  her  to  enter  her  house,  and  did  en- 
ter after  her  and  lock  the  door,  and  take  pos- 
session of  the  key  to  said  door,  all  of  which  was 
done  with  the  deliberate,  premeditated,  and 
felonious  Intent,  then  and  there,  upon  the  part 
of  him,  tbe  said  Charles  Bains,  to  kill  and  mur- 
der the  said  Elizabeth  Bains,  he.  the  said 
Charles  Rains,  being  at  said  time  in  the  pos- 
session of  a  38-caliber  Iver  Johnson  revolver, 
loaded  with  cartridges  containing  powder  and 
leadra  bullets,  and  being  in  poesesMon,  at  said 
time,  of  a  22-caliber  special  rifle,  loaded  with 
cartridges  containing  powder  and  leaden  bul- 
lets, and  bein^  at  said  time  in  the  possession  of 
a  bottle  containing  loudauTim,  by  the  use  of  all 
of  which  he.  the  said  Charles  Rains,  having 
then  and  there  the  deliberate,  premeditated,  and 
felonious  intoit  to  kUl  and  murder  said  Eliza- 


beth Bains,  did  then  and  tiiere  attempt  to  do 
so.  Tliat  said  Oharles  Rains  did  then  and  there 
fail  in  the  perpetration  and  commission  of  said 
offense,  and  was  then  and  there  prevented  in  the 
executltm  of  the  same,  by  the  following  fiicts: 
The  said  Charles  Rains  did  take  a  water  pail 
and  unlock  the  door  and  start  to  go  to  a  nearby 
spring  for  the  purpose  of  getting  a  pail  of  wa< 
ter;  that  after  stepping  outside  said  house  he 
locked  the  dotv  from  tne  outside,  keeping  the 
key  to  said  door  in  his  possession ;  that  as  soon 
as  he  stepped  out  of  tbe  said  door  the  said  Eliza- 
beth Rains  opened  a  window  on  the  opposite 
ude  ot  said  house,  through  whidi  she  escaped 
to  a  nearby  neigbbor.  AH  of  which  is  con- 
trary to  the  form,  force,  and  effect  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  tbe  state  of 
Montana." 

The  appetlant's  cODtentioQ  is  that  this 
document  is  Inadequate  to  support  the  judg- 
ment, and  we  think  he  Is  correct  Our  stat- 
ute provides: 

"An  Act  dona  with  intent  to  eonunit  a  crime, 
and  tending  bat  failing  to  effect  Its  commission, 
is  an  attempt  to  commit  tliat  crime."  Rev. 
Codes,  S  8894. 

And  Mr.  Wharton,  in  bis  excellent  work  on 
Crinilnal  Law  (11th  Ed.;  f  212),  thus  enlarges 
upon  this  definition : 

"An  attempt  is  an  intended  apparent  unfinish- 
ed crime.  It  must  be  intended,  since  it  is  of  its 
nature  that  it  diould  be  committed  in  rarder  to 
effect  a  specific  criminal  result.  It  must  be  ap- 
parent, smce  U  it  be  obviously  not  likely  to  ta- 
fect  the  result  at  which  it  aims  (e.  g..  where  a 
popgun  is  leveled  at  a  ship,  or  a  witch  Is  em- 
ployed to  use  enchantments),  it  Is  not  indictable. 
It  must  be  unfinished,  as  otherwise  the  indict- 
ment would  be  for  the  complete  crime;  bat 
there  must  be  at  least  some  appredable  frag- 
ment of  tbe  crime  committed,  and  it  must  be  in 
such  progress  that  it  will  be  consummated  un- 
less Interrupted  by  circumstances  indep«ident 
of  the  wHI  of  the  attempter." 

So,  too,  the  more  modem  text  In  6  B.  O.  L. 
p.  279,  says: 

"In  order  to  constitute  an  attempt,  it  Is  es- 
sential that  the  defendant,  with  the  intent 

committing  the  particular  crime,  shall  have 
done  some  overt  act  adapted  to,  approximating, 
and  which  in  the  ordinary  liliely  course  ot 
things  would  result  in  t^e  commission  thereof. 
Therefore  the  act  must  reach  far  Miough  to- 
wards the  accomplishment  <rf  the  desired  result 
to  amount  to  the  commencement  of  the  consum- 
mation." 

These  criteria,  which  have  the  support  of 
abundant  judicial  authority  (People  t.  Mur- 
ray, 14  Cal.  160 ;  Hicks  v.  Commonwealth,  86 
Va.  223,  9  S.  E.  1024,  19  Am.  St.  Rep.  891; 
Territory  v.  Reuss,  5  Mont  605,  S  Pac.  885 ; 
People  V.  Moran,  128  N.  T.  254,  25  N.  B.  412, 
10  L.  R.  A.  109,  20  Am.  St  Rep.  732 ;  Com- 
monwealth V.  Tolman,  149  Mass.  229,  21  N. 
B.  877,  8  L.  R,  A.  747,  14  Am.  St  Rep.  414. 
and  note;  State  v.  Hurley,  79  Vt  28,  64  AU. 
78,  6  L.  R.  A.  [N.  S.]  804,  118  Am.  St  Rep. 
934  and  note;  note  to  People  v.  Moran,  20 
Am.  St.  Rep.  741  et  seg.),  are  accepted  by  tbe 
Attorney  General,  but  he  insists  that  overt 
acts,  "appreciable  fragments"  of  the  offense 
designed,  are  alleged.  The  Information  tells 
us  very  carefully  what  the  appellant  did  "in 
said  attempt  and  towards  the  commlsslou 
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of  said  offense,"  to  wit:  He  started  to  walk 
towards  the  home  of  Elizabeth  Balna;  he 
met  her  a  short  distance  from  her  home,  stop- 
ped her,  struck  her  in  the  face,  and  compelled 
her  to  return;  he  forced  her  to  enter  her 
house  and  locked  *her  In.  All  this  was  Tery 
wrong,  particularly  if  done  with  the  intent 
at  some  time  to  kill  her,  and  for  it  he  should 
be  severely  punished ;  but  just  how  the  death 
of  Elizabeth  Bains  could  be  compassed  by 
any  or  all  of  them,  unless,  after  the  manner 
of  nations,  he  purposed  to  blockade  her  there 
until  she  should  starve  to  death — which  la 
not-  suggested — we  are  quite  unable  to  Bee. 
But  it  is  said : 

"He  armed  himself  with  three  deadly  weap- 
ons, to  wit,  a  loaded  revolver,  a  loaded  riSe,  and 
a  bottle  of  laudanum." 

The  information  states  that  he  was  so 
armed,  but  It  does  not  chaise  that  all  or  any 
of  this  panoply  of  war  was  actually  used  in 
any  ^ort  to  accomplish  the  alleged  design. 
The  worst  that  can  be  said  of  it-is  that  there 
was  preparation.  In  People  v.  Murray,  su- 
pra, the  court,  speaking  through  Mr.  Chief 
Justice  Field,  said: 

"The  evidence  in  this  case  entirely  fails  to 
sustain  the  charge  against  the  defendant  of  an 
attempt  to  contract  an  incestuous  marriage 
with  bis  niece,  it  only  disdoses  declarations  of 
his  determination  to  contract  the  marriage,  his 
eiopemoit  with  the  niece  for  that  avowed  pur- 
pose, and  his  request  to  one  of  the  witnesses  to 
go  tor  a  niaglBtrate  to  perform  the  ceremony. 
It  shows  very  clearly  the  intention  of  the  de- 
fendant, but  something  more  than  mere  inten- 
tion is  necessary  to  constitute  the  offense  charg- 
ed. Between  preparation  for  the  attempt  and 
the  atUanpt  itoelf  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  ar- 
ranging the  means  or  measures  necessary  for 
the  commission  of  the  offense;  the  attempt  is 
the  direct  movement  toward  the  commission  aft- 
er the  preparations  are  made.  To  illustrate: 
A  party  may  purchase  and  load  a  gun,  with  the 
dedared  intention  to  shoot  his  neighbor ;  but, 
until  some  movement  is  made  to  use  the  weapon 
upon  the  person  of  his  intended  victim,  there 
is  only  preparation,  and  not  an  attempt.  For 
the  preparation  he  may  be  held  to  keep  the 
peace;  but  he  is  not  chargeable  with  on  at- 
tempt to  kill.  So,  in  the  present  case,  the  dec- 
larations and  cl<^ment,  and  request  for  a  niag- 
istrate.  were  preparatory  to  the  marriage ;  but 
until  the  officer  was  engaged,  and  the  parties 
sV>od  before  him,  ready  to  take  the  vows  ap- 

Eropriate  to  the  contract  of  marriage.  It  cannot 
B  said,  in  strictoegs,  that  the  attempt  was 
made.  Tbe  attempt  contemplated  by  the  statute 
must  be  manifested  by  acts  which  would  end 
in  the  consummation  of  the  particular  offense, 
but  for  the  intervention  of  circumstances  inde- 
pendent  of  the  will  of  the  party." 

And  in  Hicks  v.  Commonwealth,  86  Va. 
223,  9  S.  E.  1024,  19  Am.  St  Rep.  891,  which 
was  a  prosecution  for  attempt  to  murder  by 
poison,  wherein  the  defendant  procured  the 
poison  and  ineffectually  solicited  another  to 
administer  It,  the  Supreme  Court  of  Virginia 
remarks: 

"It  has  been  often  held,  under  statutes  sim- 
ilar to  our  own,  that  the  purchase  of  a  gun  with 
intent  to  commit  murder,  or  the  purchase  of  poi- 
son with  the  same  intent,  does  not  constitute  an 
indictable  offense,  because  the  act  done  In  either 


case  is  considered  as  <HiIy  In  the  nature  of  a 

preliminary  preparation,  and  as  not  advancing 
the  conduct  of  the  accused  beyond  the  sphere 
of  mere  intent" 

See,  also.  Stabler  v.  Commonwealth,  95  Pa. 
318,  40  Am.  Bep.  653;  Reglca  v.  WUliams,  1 
Car.  &  E.  689 ;  Cox  t.  People,  82  111.  191. 

Singularly  enough,  when  all  the  «thlogs 
alleged  in  the  information  had  been  done  and 
the  preparation  was  complete,  the  appellant 
took  a  water  pall  and  left  the  house  to  get 
sOTue  water,  and  while  he  was  gone  the  vic- 
tim escaped  though  a  window,  "contrary  to 
the  form,  force,  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  etsix  of  Mon- 
tana." Assuming  tills  was  sufficient  to 
charge  a.  frustration  of  the  appellant's  de- 
sign within  the  authorities  above  dted,  what, 
upon  the  whole InformatiMi,  was  that  design? 
Elizabeth  Kains  could  die  but  once.  Did  the 
api>ellant  Intend  to  shoot  her  with  the  re- 
volver, club  her  to  death  with  the  rifle,  force 
the  laudanum  down  her  throat,  or  drown  her 
in  the  water  pail?  And  If  he  intended  any 
of  these  things,  what  act  did  he  perform 
which  would  have  accomplished  the  design, 
but  for  the  Interruption?  The  fact  is,  the 
details  so  painfully  set  forth  are  unrelated  to 
each  other,  are  mutually  exclusive,  are  un- 
connected with  any  acoompUshment  of  the 
main  purpose.  It  may  be,  as  urged  by  the 
state,  that,  had  these  tilings  been  omitted,  the 
luformation  would  have  been  sufficient ;  they, 
however,  were  not  omitted,  but  the  pleader, 
by  inserting  them,  limited  and  characterized 
his  general  allegations,  so  as  to  make  them 
clearly  Ineffectual. 

[2]  Some  contention  Is  made  that  Elizabeth 
Bains  was  incompetent  to  testify  over  the 
appellant's  objection;  but  there  is  nothing  in 
this.  SecUon  9483,  Bev.  Codes,  as  amended 
by  Session  Laws  1915,  c.  Ill,  p.  248. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  is  remanded,  with  di- 
rections to  discbarge  the  appellant,  so  far  as 
the  preset  Information  Is  concemeid. 

Reversed  and  remanded. 

HOLLOW  AT,  J.,  concurs.  BRAMTLT.  0. 
J.,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  In  the  foregtdng  decision. 


DOT?  T.  REGOE.   (No.  3»880 

(Suprone  Court  ui  Montana.  March  27,  1917J 

1.  ELBcnoHa  «=»307— Govtebi^attobhkt's 
Pee— Statotk. 
Under  Corrupt  Practices  Act  (Laws  1913, 
p.  593)  S  48,  providing  that  any  petition  con- 
testing the  right  of  any  i>erson  to  a  nomination 
or  election  shall  set  forth  the  name  of  every 
person  whose  election  is  contested,  etc.,  and  that 
costs,  disbursements,  and  attorney's  fees  ah  all 
be  in  the  discretion  of  the  court,  etc,  and  sec- 
tion 49,  providing  that  if  more  than  one  peti- 
tion is  pending,  or  the  electitm  of  more  than  one 

Serson  contested,  the  court  may  apportion  coeta» 
i^ursonents,  and  attorney's  fees,  in  an  alee- 
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don  contest,  the  preraniiiic  psrty.  whether  pe- 
titioner OT  rflBpoDdent,  i«  entitled  to  attorney  b 
fees  in  addition  to  his  other  costs  and  aiaburse- 
ments;  the  amount  to  be  awarded  resting  in 
the  sound  discretion  of  the  court. 

fBd.  Note.~For  other  cases,  see  Elections, 
Gent.  Die.  I  333.] 

2.  CossTrruTTONAi.  Law  ^248— Klectionb 
€=•270  —  Equal  Psotection  of  Laws  — 
Statute  Prescrlbino  Attoenkt  e  Fees  in 
Election  Co:<test. 

Soch  sections  of  the  Corrupt  Practices  Act 
are  not  violative  of  Const  U.  S-  Amend.  14,  ! 
1,  as  denying  to  the  unsuccessful  party  In  an 
election  contest  the  eqnal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Liflw.  Cent.  Dig.  §  703 ;  Elections,  Cent  Dig. 
§  247.]. 

3.  Statutes  *=>79(1)  —  SraoiAi.  Laws  —  Kx- 

CLUSIVB  PEIVILEOES  —  COBBUPT  PBACTICES 

Such  sections  of  the  Corrupt  Practices  Art 
are  not  violative  of  Ccmst.  Mont  art.  5,  |  26, 
providing'  that  tfafl  l^slative  assembly  shall 
not  pass  local  or  speeial  laws  granting  any  spe- 
cial Or  exclusive  pcTvil^e  whatever. 

[Ed  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  84.] 

4.  CoNsnrunoNAi.  Law  ^329--Dehial  or 
Access  to  the  Cou bts— otatute. 

Such  sections  of  the  Corrupt  Practices  Act 
are  not  violative  of  Const.  Mont,  art  d,  I  0, 
providing  that  the  courts  of  the  state  Bhall  be 
open  to  every  person,  and  that  justice  shaU  be 
administered  withonC  sale. 

fEd.  Note.— For  other  cases,  see  CSonatitutiwi- 
al  Law,  Cent.  Dig.  S$  950,  960.] 
&  Appeai.  and  Ebbob  *=9880(1)— Pabtt  En- 

TTTLSD  TO  ALLEGE  EBEOB. 

An  election  contestant,  appealing  from  judg- 
ment dismissing  his  contest  and  awarding  the 
ctmtcstee  attorn^'a  lees,  Is  not  in  position  to 
ccHuplain  that  his  sureties  have  not  had  their 
day  in  court;  they  not  having  appealed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  8584.  3585,  3087.  8588, 
3590.] 

Appeal  from  First  Judicial  District  Conrt, 
Lewis  and  Clark  County;  R.  Lee  Wood, 
Judge. 

Election  contest  by  Martin  Doty  against 
Frank  L.  Beece.  From  a  judgment  dismiss- 
ing the  contest  and  awarding  contestee  an 
attorney's  fee,  contestant  api>eftls.  Affirmed. 

C.  A.  Spauldtne  and  3.  B.  Wine,  Jr..  both 
of  Helena,  for  appellant  Wight  &  Pew,  of 
Helena,  for  resptmdent 

BANNER.  3.  At  tbe  last  general  election, 
the  appellant  and  the  respondent  were  rival 
candidates  for  the  office  of  cleric  of  the  dis- 
trict court  In  and  for  Lewis  and  Clark  <»un- 
ty.  Upon  the  final  canvass  the  respondent 
was  declared  elected,  and  tbe  appellant 
brought  this  proceeding  to  contest  the  result 
so  declared.  He  failed  to  sustain  bls^  con- 
test, and  the  court  in  Us  judgment,  dismiss- 
ing the  same,  avarded  to  the  respondent 
$200  as  aUomey's  fees.  The  pun^ose  of  this 
aiveal  is  to  raise  the  qnestlaQ  wheOier  mttb 
award  was  warranted,  and  the  appellant's 
claim  is  that  it  was  not,  because:  (a)  There 
is  no  statute  authorizing  it;  (b)  if  there  Is 
any  such  statute,  tlie  same  Is  unconstitution- 


al; (c$  th«  awaitf  iras  made  as  agatnst  ap- 
pellant's sureties  without  gMng  them  a  day 
in  couxt. 

[1]  (a)  Ttila  proceeding  was  brought  under 
what  is  commonly  called  tbe  CMrapt  Prac- 
tices Act,  passed  by  the  people  at  Ihe  general 
election  of  1012  (Session  Laws  1913,  p.  093 
et  seq.),  which  provides,  among  other  ttdngs, 
for  contesting  caectlons.  fieetlon  48  of  this 
ouctment  is.  In  imrt,  as  follows : 

"Any  petition  contesting  the  Tight  of  any  per- 
son to  a  nomination  or  election  shall  act  forth 
the  name  of  every  person  whose  election  is  con- 
tested, and  the  groonds  of  the  contest.  •  *  • 
Before  any  proceeding  thereon  the  petitioner 
shall  give  l>ond  to  the  state  in  such  sum  as  the 
court  may  order,  •  •  •  conditioned  to  pay 
all  costs,  di^ursements  and  attorney's  fees 
that  may  he  awarded  against  him  if  he  shall  not 
prevail.  If  the  petitioner  prevails,  he  may  re- 
cover his  costs,  disbursements  and  reasonable 
attorney's  fees  against  the  contestee.  But  costs, 
di-sburscmpnts  and  attorney's  fees,  in  all  such 
cases,  shall  be  in  the  discretion  of  the  court, 
and  in  case  judgment  is  rendered  against  the 
petitioner  it  shall  also  be  rendered  against  the 
sureties  on  the  bond,   •   •   •  " 

Section  46  also  provides: 

"  •  *  •  If  more  than  one  petition  Is  pend- 
ing, or  the  election  of  more  than  one  person  is 
contested,  the  court  may,  in  its  discretion,  order 
the  cases  to  be  heard  together,  and  may  appor- 
tion the  costs,  disbursements  and  attorney's  fees 
between  them.   •   «   • " 

We  think  the  clear  implication  of  these 
provisl(»i8  is  that  tbe  prevailing  party, 
whether  a  petitioner  or  irespondent  shall  be 
entitled  to  attorney's  fees  Id  addition  to  his 
other  costs  and  disbursements,  the  amount  to 
be  awarded  in  that  behalf  to  stand  upon  the 
sound  discretion  of  the  court.  The  language 
employed  Is  not  precise,  but  the  greater  part 
of  it  would  have  to  be  Ignored  to  justify  any 
other  conclusion. 

[2]  (b)  This  belng'their  effect,  can  these 
proTl^ons  be  upheld?  Appellant  Insists  they 
cannot  for  these  reasws:  They  subject  the 
unsuccessful  party  in  an  election  contest  to 
a  penalty  not  visited  upon  other  unsuccess- 
ful litigants,  and  therefore  deny  to  him 
the  equal  protection  of  the  laws  guaranteed 
by  section  1  of  the  Fourteenth  Amendment 
to  the  federal  Constltntion ;  they  grant  to 
the  successful  party  In  an  election  contest  a 
spedal  privilege  not  enjoyed  by  successful 
litigants  in  other  cases,  contrary  to  section 
26,  art  6,  of  tbe  state  Constitution;  they 
are  violative  of  section  6,  art  3.  of  the  state 
Constitution,  which  provides  that  the  courts 
of  this  state  shall  be  open  to  every  person 
and  that  justice  shall  be  administered  with- 
out sale,  denial,  or  delay ;  and  they  consti- 
tute an  attempt  to  d^egate  legislative  power 
and  authority  to  the  courts. 

To  support  the  first  two  of  these  speclfica- 
tlons,  counsel  rely  upon  Mills  v.  Olsen,  43 
Mont  129,  116  Pens.  38,  and  a  number  of 
cases  from  other  Jurisdictions  referred  to  In 
that  declsioa  and  dted  in  the  brief  of  ap- 
pellant bere.  In  Mills  v.  Olsen,  tbe  consti- 
tutionality of  section  7166,  Revised  Codes^ 
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authorising  an  award  of  attorney's  fees  to 
the  successful  claimant  nnder  a  mechanic's 
lien,  was  challenged ;  but  this  court,  with- 
out express  discussion  or  decision  of  the 
question,  contended  itself  with  approval  of 
the  reasoning  of  the  authorities  referred  to. 
Typical  of  these  authorities,  and  in  fact 
the  controlling  case,  is  Gulf,  C.  &  S.  P.  Ry. 
Co.  T.  EUIs,  186  U.  S.  150,  17  Sup.  Ct  265, 
41  L.  Ed.  666,  wherein  a  Texas  statute  au- 
thorising the  successful  claimant  of  certain 
causes  of  action  against  railroad  companies, 
to  recover  attorneys'  fees,  was  annulled  as 
a  denial  of  the  equal  protection  of  the  lawa 
The  grounds  of  this  decision  are  thus  Inter- 
estingly stated: 

"It  is  simply  a  statute  imposinf  a  penalty 
upon  railroad  corporations  for  a  failure  to  pay 
certain  debts.  No  individuals  are  tbus  punish' 
ed,  and  no  other  corporatitms.  The  act  sinsles 
out  a  certain  class  of  debtors  and  punishes  tnem 
when  for  Hlce  delinquencies  it  punishes  no  oth- 
ers. They  are  not  treated  as  other  debtors, 
or  equally  with  other  debtors.  They  cannot  ap- 
peal to  toe  courts  as  other  litigants  under  like 
conditions  and  with  like  protection.  If  litiga- 
tion terminates  iklversely  to  them,  they  are 
mulcted  In  the  attorney's  fees  of  the  successful 
plaintiff;  if  it  terminates  in  their  favor,  they  re- 
cover no  attorney's  fees.  It  is  no  sufficient  an- 
swer to  say  that  they  are  punistied  only  when 
adjudged  to  be  in  the  wrong.  They  do  not  en- 
ter the  courts  upon  equal  terms.  They  must 
pay  attomev's  fees  if  wrone ;  they  do  not  re- 
cover any  if  right;  while  tn«r  adversaries  re- 
cover if  right  and  pay  nothing  if  wrong.  In  the 
suits,  therefore,  to  which  they  are  parties,  they 
are  discriminated  against,  and  are  not  treated 
as  others.  They  do  not  stand  equal  before  the 
law.  Tbey  do  not  receive  its  equal  protection. 
*  •  •  It  is,  of  course,  proper  that  every  debt- 
or should  pay  his  debts,  and  there  might  be  no 
impropriety  in  giving  to  every  successful  suitor 
attorney's  fees.  Such  a  provision  would  bear 
a  reasonable  relati<m  to  the  delinquent^  of  the 
debtor,  and  would  certainly  create  no  inequali- 
ty of  right  or  protection/' 

In  our  opinion,  there  la  not  the  slightest 
analogy  hetween  the  statute  so  luclBlveiy  an- 
alyzed and  the  statute  before  us.  The  stat- 
ute before  us  applies  to  all  election  con- 
tests, it  treats  the  adverse  parties  thereto 
alike,  and,  if  it  would  be  proper  to  give  at- 
torney's fees  to  every  successful  litigant  In 
actions  to  recover  money,-  it  Is  equally  so  to 
give  attorney's  fees  to  every  successful  liti- 
gant in  actions  brought  to  ccntest  elections. 

[3]  The  appeal  to  section  26,  art.  5,  of 
the  state  Constitution,  Is  also  without  nierlt 
The  provision  there  la: 

"The  Legislative  Assembly  shall  not  pass  local 
or  special  laws  In  any  of  the  following  enumer- 
ated coses,  that  is  to  say:  •  •  •  Granting  to 
any  corporation,  association  or  individual  the 
right  to  lay  down  railroad  trDcks,  or  any  special 
■or  exclusive  privilege,  immunity  or  franchise 
whatever." 

The  act  before  us  does  not  grant  or  at- 
tempt to  grant  to  any  particular  corporation, 
aasodatlon,  or  Individual  any  special  or 
«xcluslTe  privilege  orlmmunl^;  it  is  a  gener- 
al law  applicable  alike  to  all  persons  within 
a  class,  and  the  provision  Invoked  has  noth- 
ing to  do  with  It   Doubt  no  longer  exists 


touching  the  rigbt  of  the  state  tlinmi^  its 
Legislature  to  dassiQr»  so  Ions  u  sacb  das- 
slBcatlon  rests  upon  some  difference  which 
bears  a  reasonable  and  Just  rdatlra  to  the 
matter  In  respect  to  which  the  claaslflcBtioai 
la  proposed  (Gait  etc,  B^y.  Co.  t.  Ellis, 
supra;  HIU  v.  Hae,  62  Mont'STa  1S8  Pat 
S26,  and  citations);  and  we  think  that  elec- 
tion contests  not  only  form  a  perfect  da^ 
for  special  treatment  because  ot  th^  In- 
timate relation  to  a  matter  ot  great  poblk 
concern,  but  they  also  present  special  rea- 
sons for  the  particular  discrimination  bere 
Involved. 

[4]  Nor  does  section  6  of  article  8  ot  the 
state  Constitution  afford  any  objection  to  tba 
award  In  question.  In  Wortman  Kleln- 
schmidt.  12  Mont  316,  30  Pac.  280,  a  sUnilar 
criticism  was  leveled  at  the  statute  allowing 
attorney's  fees  to  dalmants  nnd^  mechai^ 
ics'  liens;  but  tt  was  held  to  be  QnaTaillng. 
True,  the  later  case  ot  Mills  v.  Olsen— ac- 
cepting it  as  decisive— overtunied  a  similar 
statute,  bat  the  reasoning  invoked  bad  to  do 
with  the  guaranty  of  the  equal  protection  of 
the  laws.  As  a  decision  against  Uie  api^- 
catlon  of  section  6,  art  3,  Wortman  t.  Klein- 
Schmidt  is  still  In  effect 

The  argument  against  the  statute  as  dele- 
gating to  the  courts  the  power  to  say  when 
attorney's  fees  may  and  when  they  may  not 
be  allowed  in  dection  contests,  falls  to  the 
ground  In  view  of  the  conclusion  above  anr 
nounced  that  the  discretion  of  the  court  goes 
only  to  the  amount  which  shall  be  allowed 
in  each  instance. 

[1]  (c)  Appellant  is  not  in  position  to  com- 
I^ain  that  his  suratiea  have  not  bad  their 
day  In  court  As  long  as  thegr  have  not  ap- 
pealed and  are  apparently  Satisfied,  their  sit- 
uation Is  no  concern  of  bio. 

The  Judgment  is  affirmed. 

Affirmed. 

HOLLOWAT,  J.,  ooncors.  BRANTLT,  <X 
J.,  being  absent  did  not  bear  the  argumait 
and  takes  no  Jjiart  in  the  above  dedrion. 


LOUD  et  aL  V.  BANSON  et  al.  (No.  3749.) 
(Supreme  Court  of  Montana.  April  10,  1&17^ 
L  Apfeai.  and  Errob  4=s>1012(1>— nNOINGS 

— CONCLtjaiVENBSS. 

A  trial  court's  finding  of  fact  will  be  ac- 
cepted, unless  opposed  by  the  clear  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  8900-3902.] 

2.  Bales  «»202(1)— When  Titls  Passes. 

Where  a  buyer  was  to  pay  for  chattds  l>y 
having  a  bank  credit  the  purchase  price  to  tlie 
seller,  the  title  did  not  pose  where  sudi  credit 
was  not  extended,  under  Rev.  Codes,  f  4632, 
providing  that  title  passes  when  tiie  parties 
agree  upon  a  present  tranrfer,  etc 

[Ed.  Note.— For  other  cases,  see  Salss,  Cent 
Dig.  IS  542,  543.  548.  540.] 
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5.  CHATTBL    MOBTOAOB8  «S»13»— PBIOBITT-r 

Possession. 
A  chattel  mortgage  la  not  affected  by  a 
previous  mortg^e,  given  by  one  who  did  not 
own  tbe  property,  but  had  possession  of  it, 
where  her  mortgagee  did  not  rely  on  such  poB- 
session  or  advuice  money  npon  the  faitb  of  it. 

IRA.  Note.— For  other  cases,  see  Chattel  Mort- 
cages,  Cent  Dig.  |  288.] 

4.  BzBOirnON  <t=9Sl— PBonBiT  Stibject  to— 
Interest  in  Note. 

Where  the  purchase  price  of  chattels  was 
to  be  placed  to  the  seller's  credit  at  a  bank, 
the  seuer  had  no  interest  subject  to  execution 
in  a  note  given  by  the  buyer  to  the  bank  to  se- 
cure such  credit. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  fS  119,  124r-m] 

5.  Chattel  Mobtoaobs  4»SSS(1>— Fsopkbtt 
Subject  to — Cbopb. 

A  landowner's  mortgage  of  crops  is  superior 
to  one  subsequently  given  by  penKm  to  whom 
the  landowner  had  agreed  to  give  the  crops 
in  return  for  use  of  certain  (battels. 

[E^d.  Note. — Fm-  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  gS  468-470.] 

Appeal  from  District  Court,  Yellowstone 
County;  Geo.  W.  Plerson,  Judge. 

Action  by  Charles  H.  Loud  and  others,  co- 
partners in  business  under  tbe  Arm  name  and 
style  of  Loud,  Collins,  Campbell,  Wood  & 
Leavltt  against  Albert  S.  Hanson  and  others. 
Judgment  for  defendant  Farmers'  &  Traders' 
State  Bank,  and  plaintiffs  appeaL  Berersed 
and  remanded,  with  directlnis. 

Collins,  Campbell  &  Wood,  of  Billings,  for 
appellants.  Nldwls  ft  Wilson,  of  Billings,  tox 
reepondents. 

SANNBB,  J.  The  plaintiffs  brought  this 
action  to  recover  upon  a  certain  promissory 
note  for  $800  and  Interest,  executed  on  Au- 
gust 20.  1914,  by  the  defendant  Albert  S. 
Hanson,  and  to  foreclose  a  mortgage  upon 
certain  chattels  described  In  the  complaint, 
given  to  secure  the  payment  of  said  note. 
Mas^e  Macer,  Farmers'  &  Traders'  State 
Bank  and  American  Bank  &  Trust  Company 
are  joined  as  defendants,  under  all^atlons 
that  they  claim  s«ne  Interest  in  the  pr^ 
erty.  Tbe  American  Bank  &  Trust  Company 
made  no  appearance.  The  E^rmas*  &  Trad- 
ers' State  Bank,  filed  a  separate  answer, 
daimlng  In  effect  that  on  Mardi  25, 1914,  the 
defendant  Macer,  th«i  the  owner  of  the  (Mi- 
tels In  question,  mortgaged  the  same  to  It  to 
aecnre  the  payment  of  her  certain  promissory 
note  for  $3,121.70,  whldi  mortgage  was  duly 
filed  for  record  on  April  9,  1014;  that  said 
note  has  not  been  paid,  and,  being  overdue  a 
foreclosnre  of  the  mortgage  as  w^l  as  a  per- 
sonal judgment  against  Macer  is  demanded. 
The  defendants  Hanson  and  Macer  jolnUy 
answered,  and  effect  of  th^r  answer  is  to 
admit  all  the  allegatl<»u  of  tlie  complaint, 
and  to  plead  that  the  defendant  Macer  was 
not  on  March  25, 1915,  and  never  became,  the 
owner  of  the  chattels  in  question,  but  that.  In 
order  that  she  might  become  such  owner,  said 
mortgage  to  the  Farmers'  ft  Traders*  State 


HANSON  Q45 

Bank  was  signed  by  her,  together  with  a  note 
to  be  secured  thereby,  tmder  t^rms  and  con- 
ditions assented  to  by  said  Hanson  and  said 
bank,  which  conditions  were  not  fulfilled,  and 
in  consequence  no  consideration  ever  passed 
to  Hanson  for  the  property,  or  t<j  Macer  for 
the  mortgage.  The  plaintiffs  reirfled  to  the 
answer  of  the  bank,  denying  that  Macer  was 
the  owner  of  the  property  at  the  time  her  al- 
leged mortgage  to  it  was  signed,  and  denying 
that  the  bank  Is  the  owner  of  any  mortgage 
on  the  property.  Upon  these  pleadings  the 
case  was  brought  to  trial  before  the  court  sib- 
Qng  vrlth  a  jury ;  later  on,  by  common  con- 
sent, the  jury  was  discharged,  and  the  cause 
was  submitted  to  the  court  for  decision  upon 
the  evidence  presented.  The  trial  resulted  In 
certain  findings  of  fact  and  concluidons  of 
law  by  the  court,  upon  which  final  judgment 
was  Altered  in  favor  of  the  defendant  Farm- 
ers' &  Traders*  State  Bank.  It  is  from  this 
judgment,  els  well  as  from  an  order  denying 
their  motion  for  new  trial,  that  plaintiffs  ap- 
peal. 

[1]  The  prlndital  question  is:  Was  Macer 
the  owner  of  the  property  when  the  mort- 
gage to  the>  bank  was  signed?  The  trial 
court  found  that  she  was,  and  this  we  must 
accept,  unless  it  is  opposed  to  tbe  clear  pre- 
ponderance of  the  evidence.  Bordeaux  t. 
Bordeaux,  82  Mont  150,  SO  Pac.  6 ;  Dean  v. 
Stewart,  49  Mont.  506,  143  Paa  966.  We 
think  there  Is  no  conflict  <^  evldraice  at  all  so 
far  as  essentials  are  concerned.  As  to  the 
crops,  the  existence  of  a  mortgageable  inter- 
est in  her  cannot  be  doubted;  and  it  la  con- 
ceded that,  If  she  ever  became  the  owner  of 
the  other  property,  she  did  so  by  purchase 
from  Hanson,  who,  prior  to  March  25,  1914, 
was  the  owner.  Concerning  such  purchase, 
the  undisputed  evidence,  as  given  by  both 
Hanson  and  Ed.  Macw  (who  acted  for  his 
wife  in  the  negotiatl<ms).  Is:  That  Hanson 
wanted  to  and  Mrs.  Miacer  wanted  to 
buy ;  that  she  was  unable  to  pay  the  pnrchase 
price,  and  Hanson  was  unable  to  give  her 
any  time ;  that  it  was  decided  she  might  have 
tbe  property  If  tbe  Faxmex^  ft  Traders'  State 
Bank  would  take  her  note  for  the  pnrdiase 
price,  $2,700;  and*  credit  Hanson  with  that 
amount,  such  note  to  be  secured  by'  mortgage 
on  the  property,  wlQt  such  other  property  as 
the  bank  miglht  require ;  that  she  executed  a 
note  to  the  bank  for  $3,121.'n>  te  cover  the 
purchase  iKrice  of  the  ^nstm  <duitt^  and 
an  old  debt  due  the  bank  from  the  Macers, 
and  to  secure  said  note  she  executed  the 
mortgage  on  the  Hanson  diattela,  together 
with  the  crops  to  be  raised  on  her  land  for 
the  year  1914 ;  that  because  the  bank  did  not 
credit  Hanson  with  the  amount  of  the  pur- 
dttase  price,  and  paid  no  money  to  either 
Macer  or  Hanson,  the  latter  declined  to  con- 
summate the  sale;  that  the  parties  then 
agreed  Macer  ix^ht  h<dd,  use,  and  enjoy  the 
property  t<a  the  current  year  in  considera- 
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tloa  of  the  grain  crops  to  be  grown  on  bra- 
place  and  rendered  to  Hansm  as  eompenaa- 
tlon,  and  tbla  agreement,  which  has  been  car- 
ried ont,  forms  the  basis  of  Hanson's  asser- 
tim  of  ownership  In  the  crops.  Mr.  Price,  the 
only'  witness  tor  the  bank  whose  testlmcmy 
is  material  to  this  phase  of  the  case,  admits 
the  bank  was  adrlsed  of  Hanson's  refosal 
to  consummate  tlie  sale  before  the  m<Htgage 
frcon  Macer  ^ras  filed;  that  It  was  filed  In 
sftfte  of  Hanson's. objections  and  insistence 
to  the  contrary;  that  the  Macer  note  for 
$3,121.70  was  never  entered  on  the  bank's 
account  of  bills  recdrableh  or  elsewhere  on 
its  books,  becanse  It  did  not  regard  the  trans- 
actim  as  complete ;  that  no  credit  was  erer 
given  to  Hanson,  nor  any  money  paid  to  him 
or  Macer,  in4or  to  notice  to  the  bank  from 
Hanson  that  the  deal  was  ott.  Price  and 
Hanson  agree  that  the  failure  to  credit  Han- 
son was  doe  to  Hanson's  refusal  to  Indorse 
Macer's  note ;  but  they  conflict  as  to  wheth» 
he  agreed  to  do  so — ^Hanson  claiming  that  he 
agreed  to  Indorse  to  the  extent  of  the  pur- 
chase price,  to  wit,  $2,700.  and  Price  Insisting 
that  Hanson  was  to  indorse  for  the  amount 
of  the  note  as  made. 

[2,  3]  As  we  view  the  matter.  It  is  of  no 
consequence  why  Hanson  declined  to  Indorsed 
The  essential  fact  Is  that  he  and  Macer 
agreed,  as  they  had  a  right  to  do,  upon  a  sale 
which  was  to  be  for  the  equivalent  of  cash, 
to  wit,  credit  to  Hanson  at  the  Farmers'  & 
Traders'  State  Bank.  Until  this  considera- 
tion passed,  the  sale  was  incomplete,  and  ti- 
tle to  thfl  property  did  not  vest  In  Macer. 
Rev.  Codes,  i  4632  ;  Adlam  et  al.  v.  McKnight, 
32  Mont  349,  80  Pac.  613 ;  35  Cyc.  pp.  274, 
275,  A ;  Benjamin  on  Sales  (7th  Ed.)  SS  343- 
345 ;  also  section  4,  p.  208  et  seq. ;  Mechem  on 
Sales,  iS  477,  .641,  et  seq.  But  It  is  insisted 
Macer  had  possession  of  the  property  when 
the  mortgage  was  signed.  Macer's  possession 
at  that  time  was  in  no  wise  different  from 
wliat  It  had  tieen'for  the  preceding  two  years, 
during  which  she  managed  the  property  for 
Hie  use  and  benefit  of  Hanson.  This  the  bank 
knew,  and  so  could  not  have  been  influenced 
by  any  ai^arent  change  of  possession ;  nor 
did  It  part  with  any  value  upon  the  faith  of 
any  change  of  appearances  or  declaration  by 
either  Hanson  or  Macer.  Indeed,  to  part 
with  value  is  the  very  thing  It  declined  to  do, 
until  long  after  notice  that  Hanson  refused 
to  consummate  the  sale.  Since  title  to  the 
Hanson  chattels  never  passed  to  Macer,  she 
was  not  the  owner  of  them  when  the  mort- 
gage was  signed ;  and  since  she  was  not  the 
owner  of  them  when  the  mortgage  was  sign- 
ed, it  created  no  lien  upon  them,  nor  any  ob- 
stacle to  the  plaintiffs'  mortgage  from  Han- 
son, so  far  as  this  pnH>erty  Is  concerned. 

[4]  Emphasis  Is  laid  by  respondent  on  the 
proposition  that,  until  Hanson  Indorsed  or 
got  credit,  he  had  an  Interest  In  Macer's  note 
to  the  extent  of  the  purchase  price,  and  since 


that  Interest  was  seized  and  sold  on  execu- 
tion against  him,  the  bank  becoming  the  ul- 
timate purdtiaser,  nether  be  nor  any  one 
claiming  under  him,  is  In  poeltlfni  now  to  as- 
sert any  interest  In  ttie  property.  It  was  not 
the  agreemut  that  Hanson  should  have,  and 
he  never  did  have,  the  sUgbtest  interest  In 
Macer's  note  to  the  bank,  since  Macer  nevCT 
bad  title  to  the  vropertj,  the  Indebtednees 
tcT  the  purchase  price  never  accrued ;  If  the 
bank  chose  to  think  otherwise,  and,  acting 
on  its  judgment,  to  buy  Hanson's  supposed 
interest  on  execution  sale,  that  la  a  loss  It 
must  recoup  In  some  way  other  than  at  tbe 
expose  of  plaintiffs'  mortgage. 

[B]  Ooncemlng  the  crops,  the  case  is  some- 
what different  In  them -Macer  bad  a  mort- 
gageable Interest  and  upcm  than  bar  mort- 
gage to  the  bank  was  good,  as  against  any 
contention  Hanson  might  make,  though  otils 
as  security  for  the  old  debt  The  evidence 
of  Price  seems  to  establish  that  this  debt  has 
been  paid ;  but  there  Is  a  stipulation  In  the 
record,  upon  which  the  court  doubtless  based 
Its  finding,  to  the  effect  that  only  $189.81  has 
been  paid.  So  that,  as  the  case  is  presented 
to  us,  her  raortgnge  to  the  bank  must  be  op- 
held  as  a  prior  Hen  on  the  crops  for  the  un- 
paid balance  of  the  old  obli^tion. 

As  between  the  plaintiffs  and  Hanson,  the 
case  for  foreclosure  of  plalntifts*  mortgage  Is 
oomplete  by  admission. 

The  judgment  and  order  appealed  from  are 
therefore  reversed,  and  the  cause  Is  remand- 
ed, with  directions  to  iwoceed  in  confi»intty 
with  this  opinion. 

Reversed  and  rananded, 

HOLLOWAT,  J.,  concurs.  BRANTLT,  C. 
J.,  being  absent  takes  no  part  in  the  forego- 
ing dedston. 


STATFI  ex  rel.  MTERSICK  t.  DISTRICT 
COURT  OP  FIFTEENTH  JUDICIAI. 
DIST.  IN  AND  FOR  MUSSBLSHBLT. 
COUNTY  et  al.   (No.  4007.) 

(Supreme  Coart  of  Montana.    April  U,  1917.) 

1.  Prohibitioh  «ss»6{1)  —  Against  Aora  of 

Sheriff. 

The  writ  of  prohibition  amsting  proceadlnRs 
of  B  jadidal  character  only  will  not  lie  as 
against  a  sheriff's  acts;  he  bang  a  ministerial 

otiicer. 

[Ed.  Note— For  other  cases,  see  Prohibition, 
Cent.  Dig.  S  31.] 

2.  PaoHiBiTioN  «E»4  —  DiBCBxnon  as  to 
Qrantinq  Wan. 

The  writ  of  prohibition  is  an  extraorctinaiy 
judicial  writ  issued  only  in  the  sound  legal  dia- 
cretion  of  the  court,  and  not  aa  a  matter  of 
right. 

[Ed,  Note.— For  otiier  CMes,  see  ProhU)iti<w. 

Cent.  Dig.  S  3-] 

3.  Prohibxtioh  «s»S(1)— Adsquaot  of  Othkk 
Rbuedt. 

The  writ  of  prohibition  Brrests  proceedings 
of  ft  judicial  character  when  they  are  without 
or  in  excess  of  jurisdiction  only  when  a  plain. 
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speed;,  and  adequate  remedy  in  the  ordinary 
course  of  law  doea  not  exist,  and  la  to  be  used 
e^ringly  for  the  furtherance  of  justice  and  to 
aecore  order  end  regnlarlty  in  inferior  tribonala. 

[Ed.  Notft— For  othar  caset,  aee  Prtdiibitlai, 
Cent  Dig.  I  4.] 

4.  PBOHiBinov  «E927— BUBDBiv  OP  Pboot. 

The  applicant  for  a  writ  of  prohibition  aa- 
snmes  the  burden  of  showing  that  the  lower 
court  ia  acting  without  or  in  exc«j8  of  juriadio- 
tion,  and  that  no  plain,  speedy,  and  adequate 
remedy  In  the  ordinary  course  ot  law  exists. 

VBA  Note.— For  other  cases,  see  Prohibition, 
Oent  Dig.  I  76.] 

5.  PsoHiBmoiT  «»5(^  —  Against  Attach- 
ment Sale— Gbounds. 

Where  coort  ordered  sale  of  attached  stock 
of  liquors  before  judxment  in  the  "interests  of 
the  parties"  as  provided  by  Bev.  Codes,  f  6671, 
the  application  alleging  that  the  attached  goods 
were  depreciating  in  qu^ty  and  value,  that  the 
liquor  licenses  were  expiring  unused,  and  that 
expense  of  keeping  the  projierly  was  continuing, 
held  no  abuse  of  discretion  warranting  issuance 
of  writ  of  prohibition. 

[Ed.  Note.— For  other  cases,  see  Prohibitira, 
Cent  Dig.  S  23.] 

6.  Attachment  «=9l96— Saui  Befobb  Jcdo- 
mbni^oubt's  Uiscrbtion— Statute. 

.Under  Bev.  Codes,  }  6671,  conferring  power 
to  direct  sale  of  attached  property  before  judg- 
ment, where  it  is  "made  to  appear  satisfactorily 
to  the  court  or  a  judge  thereof  that  the  interest 
of  the  parties  to  the  action  will  be  subserved  by 
a  sale,"  a  showing  that  attached  property  will 
depredate  in  value  is  sufficient 

[Ed.  Note.— Fw  other  cases,  see  Attachment 
Cent  Dig:  if  642.  645.] 

7.  Prohibition  *=>3(1)  —  Against  Attaob- 
MBNT  Sale— 'Adeqitate  Remedy. 

Where  a  third  party  claiming  attached  prop- 
erty sold  before  judgment  had  an  ind^ndmt 
action  in  claim  and  delivery  or  in  converrion  or 
by  intervention  in  original  a£ti<m,  prohibition 
will  not  lie. 

[EM.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  j  4.] 

8.  Attachment  ^s>185  — Bau  Bsfobs  Judo- 
ueniv-^sfendant'b  ImXSEBT. 

The  fact  that  defendants  In  an  attachment 
suit  have  no  interest  In  the  property,  and  conse- 
quently purchaser  at  aherilCa  sale  would  not  se- 
cure any  title,  does  not  reflect  upon  the  eourtfs 
authority  to  order  a  sale  befi>re  judgment  of 
whatever  interest,  if  any,  def«idants  have. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dl^.  li  644,  653 J 

Petltl<m  for  writ  of  pnMbitloit  on  the  re- 
lation of  Charles  I*.  Myerstck  against  the 
District  j3oart  of  the  Fifteenth  Judicial  Dis- 
trict In  and  for  Mussdshell  Connty  and  oth- 
ers. AltematlTe  writ  qnaahed,  and  i«oceed- 
Ing  dismissed. 

Collins,  Campb^  &  Wood,  of  Billings,  for 
relator.  Boarman  &  BoorxoaD,  of  Boandup, 
for  respoDdoita. 

HOLLOWAY,  J.  On  December  2,  1916, 
William  Moore  executed  and  delivered  to 
Oeo.  L.  Stephens  his  certain  promissory  note 
for  $1,000.  Before  maturity  Stephens  en- 
doreed  and  transferred  the  note  to  the  First 
Natlwal  Bank  of  Roundup.  The  bank 
commenced  an  action  on  the  note  against 
Moore  and  Stephens,  and  caused  a  writ  ot 


attachment  to  be  Issued-  and  to  be  levied 
upon  a  stock  of  wines,  liquors,  and  cigars 
and  certain  saloon  furnishings  and  flxtares. 
This  r^tor  made  a  third  party  claim  to  the 
property  attached,  bat  the  platntlft  gave  to 
the  sheriff  a  bond  of  Indmnlty,  end  the 
sheriff  retained  possession.  Up(Hi  api^lca- 
tlon  of  the  attaidilng  creditor,  the  court 
dered  the  sheriff  to  sell  tUe  attached  prop- 
erty and  deposit  the  proceeds  In  court  to 
await  Judgment  Tbereup<ni  relator  Instltat- 
ed  this  proceeding  to  prohibit  the  court  tram 
taking  turtber  steps  under  the  ordw  of  sale. 

[1]  1.  TbB  reqpondent  sheriff  Is  not  a 
prf^por  party  to  this  proceeding  and  must  be 
dismissed.  The  writ  <tf  prohlbltbHi,  when 
issued  from  this  court,  arrests  proceedings 
of  a  Judicial  diaracter  only.  State  ex  rd. 
St^amlkow  t.  Hogan,  24  Mont  888,  62  Pac. 
683.  The  sheriff  Is  a  ministerial  ofOcw  and 
his  acts  are  not  subject  to  «mtrol  by  this 
writ  It  it  be  a  fact  that  the  property 
levied  upon  belongs  to  this  relator,  his  rem- 
edy for  the  wrcmgf ul  seizure  must  run  against 
the  sheriff.  The  court  below  was'  not  r»- 
spmislble  for  the  act  of  the  sheriff  in  levy- 
ing the  wilt 

2.  Assuming  for  ttie  purposes  ot  this  pro- 
ceeding that  the  relator  Is  a  person  bene- 
ficially Interested,  though  not  a  .party  to 
the  action  In  the  court  below  CHavemeyor  v. 
Superior  Court,  84  OaL  327,  24  Pac.  121, 
10  Lb  R.  A.  627, 18  Am.  St  "Bsp.  182;  Gnman 
V.  District  Court,  15  Idaho,  184,  96  Pac.  768), 
the  question  presented  Is:  Does  the  appli- 
cation disclose  such  a  set  of  circumstances 
as  warrants  the  relief  sou^t? 

[2,  3]  The  writ  of  prohibition  Is  an  extraor- 
dinary Judicial  writ  which  issues,  not  as 
a  nistter  of  right,  bat  only  In  the  sound  legal 
discretion  of  the  court.  State  ex  rel.  Lane 
T.  District  Court,  61  Mont.  503,  164  Pa&  200, 
L.  R.  A.  1916B,  1079.  It  is  to  be  used  q;>ar- 
ingly  for  the  furtherance  of  Justice  and  to 
secure  order  and  regularity  In  the  Inferior 
tribunals.  It  arrests  proceedings  of  a  judi- 
cial character  when  such  proceedings  are 
without  or  in  excess  Jurisdiction  (Rev, 
Codes,  I  7227),  but  It  Issues  only  when 
tbsce  Is,  not  a  plain,  speedy  and  adequate 
remedy  In  the  ordinary  course  of  law  (Rev. 
Codes,  S  7228;  State  ex  reL  Browne  v.  Booh- 
er,  43  Mont  660,  118  Pac.  271). 

[4]  The  applicant  must  therefore  assume 
the  burden  of  showing  that  the  court  be- 
low Is  acting  without  or  in  excess  of  juris- 
diction, and  also  that  h«  has  no  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
at  law.  In  this  Instance  we  think  he  has 
failed  in  both  particulars. 

[6,  B]  The  order  of  the  district  court  di- 
recting the  sale  of  atteched  property  prior 
to  judgment  Is  the  only  proceeding  of  a 
judicial  character  which  Is  attacked.  Juris- 
diction to  order  a  sale  of  attach^  property 
prior  to  judgm«it  Is  specifically  conferred 
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niHHi  the  coart  by  Bectlon  6671,  Kerlsed 
Codes.  To  Inyote  that  Jurisdiction  it  must 
be  "made  to  appear  satisfactorily  to  the 
court  or  a  judge  thereof  that  the  Interest  of 
the  parties  to  the  action  will  be  subserved 
by  a  sale."  Id.  The  statute  does  not  define 
the  quantity  or  quality  of  proof  necessary  to 
move  the  court's  discretion  or  specify  the 
particular  facts  from  which  the  court  Is  to 
dfternilne  that  a  sale  will  best  subserve  the 
parties'  Interests.  It  is  made  to  appear 
from  the  application  for  the  order  of  sale 
that  iwrtlons  of  the  attached  goods  will 
d^redate  In  quality  and  value,  that  the  11- 
censes  are  expiring  unused,  and  that  the  ex- 
pense of  keeping  the  property  is  continuing. 
We  thint  the  court  might  with  propriety 
have  required  the  facts  to  be  set  forth  with 
greater  particularity ;  but  we  are  not  pre- 
pared to  say  that  the  application  was  In- 
suf&clent  to  move  the  court's  discretion. 

The  distinction  Is  to'  be  made  between  -a 
sale  of  perishable  property  held  under  at- 
tachment, and  a  sale  made  In  the  Interest 
of  the  parties.  While  it  may  be  to  the  In- 
terest of  all  concerned  that  perishable  prop- 
erty under  attadiiment  be  sold  in  limine  or 
before  Judgment,  a  sale  of  such'  property  is 
made  by  the  sheriff  on  his  own  respwislbll- 
Ity  under  the  authority  conferred  by  sectlwi 
6670,  Revised  Codes.  It  Is  only  when  attach- 
ed property  is  sought  to  be  sold  under  section 
6671  that  a  showing  Is  necessary,  and  the 
authority  to  sell  la  dependent  upon  an  order 
of  court  In  this  Instance  we  think  the 
showing  and  order  are  sufficient. 

[7]  3.  The  relator's  petition  for  the  writ  of 
prohibition  Is  further  deficient  In  that  be 
falls  to  show  that  be  has  not  a  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
at  law.  There  was  available  to  him  an  in- 
dei)endent  action  In  claim  and  delivery,  or 
in  conversion;  but  if  either  of  these  was 
Inadequate  for  any  reason,  hie  had  a  com- 
plete remedy  by  Intervention  in  the  orig- 
inal action  where  he  might  have  had  deter- 
mined his  right  to  or  Interest  In  the  prop- 
erty. Rev.  Codes,  §  6496;  Dennis  v.  Kolm, 
131  Cal.  91,  63  Pac.  141;  Potlatch  Lumber 
Co.  V.  Runkel,  16  Idaho,  192,  101  Paa  396, 
23  L.  R.  ^  (N.  S.)  536,  and  note  18  Atii\ 
Cas.  581-094;  2  Corpus  Juris,  373;  2  R. 
0.  L.  870  ;  4  Cyc.  725. 

[I]  It  goes  without  saying  that,  if  the  de- 
fendants In  the  attactonent  suit  have  no  in- 
terest in  the  property  attached,  tbe  purchas- 
er at  the  sheriff's  sale  will  not  secure  any 
title;  but  this  fact  does  not  reflect  upon  the 
authority  of  the  court  to  order  a  sale  of 
whatever  Interest,  If  any,  the  defendants 
hava 

The  motion  of  the  respondent  court  and 
judge  Is  sustained.  Ibe  altematlTe  writ 
heretofore  Ist^ued  Is  quashed,  and  the  pro- 
ceeding dismissed. 

Dismissed. 


S.\NNER,  J.,  concnnL  BRANTLT.  C  J, 
being  absent,  did  not  hear  the  argument,  and 
takes  no  part  In  tlie  foregolns  dedsloD. 


OREGON  ART  TILE  CO.  v.  HEGELD  et  il 
(Supreme  Court  of  Oregon.    April  24.  1817j 

1.  Appeal  and  Ebbob  ^=3724^  —  AssiQif- 

MENT8  OF  EbROB. 

ABsignmmta  of  error,  eoDtaininr  a  statement 
of  what  was  done,  plus  the  complaints  made  bj 
appellants,  are  sufficiently  specific,  definite,  aod 

certain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S8  2997,  2998,  3022.] 

2.  EviDEncs  «=s>186(12)  —  Seconoabt  Eti- 
DENCa— Pbelihinabt  Fboof.  . 

Unsworn  dedaiations  of  coiiDsel  of  giving  of 
notice  to  produce  writings  for  use  at  the  trial 
will  not  supply  the  requulte  preliminary  proof 
for  Introduction  under  X.  O.  L.  SS  712,  7£&,  of 
secondary  evideoce  of  their  ecmtents. 

[Ed.  Note.— For  other  eases,  see  SMdmoih 
Cent  Pig.  I  660.] 

3.  Discovebt  «=»107— Faocubb  to  Pebut  Is- 
spbction  —  pbesnuftion  —  pbeluanabt 
Pboof. 

L'nswom  statement  of  plaiDtifTs  counsel  of 
ne^ect  or  refusal  of  defendants  to  obey  an  oc- 
der  to  give  plalntitf  an  Inspectira  ni  a  writing 

is  not  the  reqaisite  preliminary  proof  to  make 
available  the  presumption,  under  L.  O.  L.  I 
533,  that  the  terms  of  the  writing  are  as  alleged 
by  plaintiff. 

[Ed.  Note.— Fwr  other  cases,  see  Discovery. 
Cent  Dig.  §  139.] 

D^artment  2.  Appeal  from  Circuit  Coart, 
Multnomah  County;  Geo.  N.  Davis,  Jndga. 

Suit  by  the  Oregon  Art  Tile  CwniJany 
against  H.  W.  Hegele  and  another.  'Decree 
for  plaintiff,  and  defendants  appeal.  Re- 
versed and  dismissed. 

Tills  is  a  suit  to  foreclose  a  dalm  of  h&k 
for  labor  and  material.  H.  W.  Hegele  was  a 
doctor,  and  occupied  office  rooms  over  a 
theater  In  a  building  in  Portland  known  as 
the  Empress  Theater  Building  and  owned  by 
the  Empress  Theater  Company.  Hegele 
caused  the  Oregon  Art  Tile  Company,  a  cor- 
poration, to  place  tiling  on  the  floors  and  a 
part  way  up  the  partitions  of  some  of  the 
rooms,  BO  that  they  could  be  used  for  differ- 
ent kinds  of  baths  employed  by  Hegele  in  his 
practice.  Most  of  the  work  was  done  pursu- 
ant to  a  contract  which  fixed  $830  as  the 
price  to  be  paid,  but  In  addition  to  this  the 
Oregon  Art  Hie  Company  performed  extra 
work,  which  the  plaintiff  claims  was  reason- 
ably wortli  195.75.  Hegele  paid  only  $350, 
and  on  September  10,  1814,  the  Oreg<m  Art 
Tile  Company  filed  a  claim  of  Iten  for  $575.- 
75  on  the  "Empress  Tlieater  Bohding,  con- 
structed upon  lots  3  and  4  and  the  east  half 
of  lots  6  and  6  and  the  west  half  of  lot  6, 
block  211,**  in  Portland.  The  complaint  in 
this  suit  alleges  ftaat  the  Oregon  Art  Tile 
Company  contracted  with  H.  W.  Hegele  "for 
doing  the  repair  and  constmctlon  work  and 
furnishing  the  material  therefor  In  and  to  a 
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certain  portion"  of  Oie  Smpress  Theater 
BniMlng,  "whlcli  said  portlMi  Is  more  par- 
ticularly known  and  described  as  the  offices 
of  the  said  H.  W.  Hegele,"  and,  farther,  that: 

"At  the  special  Instance  end  request  of  the 
raid  defendant  H.  W.  Hegele,  during;  the  prog- 
ress of  said  work,  plaintiff  performed  extra  la- 
bor in  and  upon  the  said  Bmprcss  Theater  Build- 
ing and  more  particularly  in  the  defendant  H, 
W.  Hegele'a  offices  within  the  said  building,  and 
fumisbed  extra  material  not  called  for  in  said 
contract,  to  be  used  in,  and  which  was  used  in, 
tiie  alteration,  repair,  and  construction  of  the 
said  offices  of  defendant  H.  W.  Hegele,  within 
the  said  baildiDg ;"  that  "the  contract  price  tor 
raid  alteration,  repair,  and  construction  work" 
upon  the  offices  was  $830,  and  tbat  the  "reason- 
able value  of  aaid  extra  material  and  labor"  is 
$93.75;  that  no  payments  except  $350  have  been 
made,  and  that  a  balance  of  ¥5i5.T5  is  due;  tbat 
"on  the  lOtb  day  of  September,  1914,  and  within 
60  days  from  the  completion  of  the  said  work, 
labor  and  material  performed  in  and  upon  said 
Empress  Theater  Building"  the  plaintiff  filed  a 
daim  of  lien,  a  copy  oi  which  was  attaidied  to 
and  made  a  part  of  the  complaint  - 

Tlie  detendants,  H.  W.  Hegele  and  th»  Bm- 
^C88  nieater  Company,  filed  a  Joint  d^nr- 
rer  alleging  tbat  the  complaint  did  not  state 
focts  sufficient  to  canstltute  a  cause  of  suit. 
The  demoirer  was  oTeiruled,  and  the  defend- 
ants then  filed  a  Joint  answer,  denying  "every 
allegation"  at  the  complaint  and  arerrlng,  as 
a  separate  defense,  that  the  labor  performed 
and  materials  furnished  by  plaintiff  "are  of 
such  inferior  character  and  bo  carelessly  and 
Diligently  performed  ttiat  the  same  were 
and  are  worthless,  and  plaintiff  Is  not  enti- 
tled to  recover  compensatioa  therefor."  At 
the  ensuing  trial,  which  occurred  on  October 
14,  TMSt  the  defwdanta  declined  to  offer  any 
evidence,  hot,  when  the  plaintiff  rested,  the 
defendants  contented  themselves  by  orally 
moving  for  a  dismissal  of  the  suit  for  certain 
Qwdfled  reasons.  This  oral  motion  was  sap- 
Idemented  on  October  23,  1915,  hy  a  written 
motion  to  dismiss,  which  sets  forth  in  detail 
all  the  reasons  then  assigned  and  now  relied 
upon  by  the  defendants  for  a  dismissal.  Sub- 
seqneutly,  on  December  9,  1916,  tbe  court 
signed  a  Judgment  "against  H.  W.  Hegele 
and  the  Empress  Theater  Company"  for  a 
specified  sum  and  a  decree  foreclosing  the 
lien  "upon  the  real  property"  already  de- 
scribed, "Including  tbe  building  situated 
tbereou."  Both  defendants  appealed. 

Franklin  F.  Korell,  of  Portland  (Bronaugh 
&  Bronaugh,  of  Portland,  on  the  brief),  for 
appellants.  Arthur  H.  Lewis  and  P.  E.  New- 
ell, both  of  Portland  (Lewis  &  Lewis,  of  Fort 
land,  OD  the  brief),  for  respondent 

HAfiRIS,  J.  (after  stating  the  facta  as 
above).  [1]  Attention  Is  first  directed  to  the 
assignments  of  error.  The  plaintiff  insists 
that  the  defendants  are  precluded  from  rais- 
Sng  some  of  the  questions  discussed  in  their 
brief  for  the  reason  that  the  assignments  are 
too  indefinite  and  general  and  because  they 
merely  state  flictB  wlthont  oomplalnlng  of 
any  enon. 


Assignment  No.  1  states  that: 

"The  conrt  erred  in  allowing  witness  Finne- 
gan  to  testify  over  aw^iants'  objectiOD  relative 
to  tbe  contents  of  a  written  lease  as  fcdlows,  to 

wit" 

And  then  follows  a  trauactlpt  of  the  record 
showing  the  question  asked,  the  objection 
made  by  defendants,-  tbe  ruling  of  the  court, 
and  the  answer  of  tiie  witness. 

Assignment  No.  2  reads  thus: 

"The  court  erred  in  refusing  to  strike  at  ap- 
pellants' request  the  testimony  of  witness  Finne- 
gan  relative  to  the  contents  of  said  lease  as  fol- 
lows." 

The  motion  to  strike  and  tbe  reasons  as- 
signed for  It  are  then  transcribed  in  fnlL 

Assignment  No.  3  recites  that: 

"The  court  erred  in  .refusing  to  dismiss  plain- 
tifs  amplaint  upon  motion  at  the  conclusion 
of  plaintlGTs  testimony." 

Assignment  No.  4  is  general  In  its  terms, 
for  it  merely  states,  in  substance,  that  the 
court  erred  in  rendering  the  Judgment  and  de- 
cree appealed  from. 

Rule  11  (56  Or.  618, 117  Pac.  x)  promulgat- 
ed by  this  court  requires  that  the  errors  re- 
lied upon  for  a  reversal  or  modification  of 
the  order,  Judgment,  or  decree  appealed  from 
shall  be  set  out  briefly  and  concisely ;  and 
rule  12  provides  that  no  questions  will  be 
examined  or  considered  except  those  going  to 
the  Jurisdiction  of  the  court,  or  when  the 
pleading  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  defense,  or  those 
arising  upon  the  assignments  of  error.  66 
Or.  621,  117  Pac.  xl. 

If  all  the  questions  discussed  by  appel- 
lants were  predicated  upon  assignment  No.  4, 
quite  a  different  quesUon  would  be  present- 
ed. Most  of  the  points  made  by  the  defend- 
ants arise  out  of  the  first  three  assignments 
of  error;  and  each  of  these  assignments 
contains  a  statement  of  what  was  done,  plus 
the  complaint  made  by  defendants.  Asslgii- 
ments  1  and  2  are  far  from  being  Indefinite 
or  general ;  but,  on  the  contrary,  they  are 
unusually  specific  and  complete,  and  If  they 
offend  at  all,  it  Is  because  they  are  not  brief 
and  concise.  Assignment  No.  8  arises  out  of 
the  refusal  of  the  court  to  allow  a  motion  to 
dismiss.  A  particular  motion  Is  designated, 
and  no  doubt  can  exist  as  to  the  motion  re- 
ferred to.  Upon  examination  of  the  record 
of  the  motion  It  will  be  ascertained  that  the 
defendants  not  only  moved  for  a  dismissal  of 
the  suit,  but  they  also  stated  their  reasons 
for  the  motion.  The  plaintiff  relies  upon  two 
Oregon  precedent^  both  of  which  were  ac- 
tions at  law,  and  one  of  them  arose  out  of  a 
former  statute,  not  now  In  effect,  requiring 
that  the  assignment  of  errors  be  made  In  the 
notice  of  appeal  when  an  appeal  was  taken 
from  the  judgment  In  an  action  at  law ;  but 
If  the  appeal  was  from  a  decree,  it  was  not 
necessary  to  specify  the  grounds  of  error  In 
the  notice  of  appeal.  1  Hill's  Ann.  Laws 
1887.  J  537 ;  1  Hill's  Ann.  Laws  1892,  S  537. 
Under  the  terms  of  that  statute  when  an  np- 
peal  was  taken  from  a  Judgment  in  an  action 
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at  law,  It  wan  beld  fkoA  Uie  raqnlninait  con- 
cerning the  qwdflcatlozu  of  errors  waa  Ju- 
risdictional, and  consequently  a  tallure  to 
follow  the  statnte  was  disastrous.  Dendi 
r.  Seaside  Lod^  28  Or.  385.  S8  Pac.  337; 
Wagner  r.  Portland,  40  Or.  889,  891,  60  Pac 
GSS,  67  Pac.  SOa  When,  faowerer,  the  re- 
quirement concerning  the  assignment  of  er> 
rors  Is  based  upon  a  rule  of  Oie  court  instead 
of  a  mandatory  statute,  and  when  it  is  not 
Jurisdictional,  a  failure  to  assign  mors  In 
the  abstract  may  be  remedied,  or,  as  said  in 
Fleischner  t.  Bank  of  MdUlnnvlUe,  86  Or. 
663,  666,  54  Pac  881,  60  Pac.  608,  61  Pac.  845. 
"It  may.  under  certain  contlngendes,  he  ex- 
cused entir^."  Here,  however,  there  was  no 
failure;  but,  on  the  contrary,  assignments 
were  made,  and  ^ien  the  assignments  are 
viewed  In  the  light  of  applicable  precedents, 
It  win  be  ascertained  that  they  are  sufficient- 
ly definite  and  certain  to  enable  a  presenta- 
tion of  all  the  questions  discussed  by  the 
defendants.  Krewson  &  Co.  v.  Purdom,  13 
Or.  563,  570,  571,  11  Pac.  281 ;  Bridal  Veil 
Lbr.  Co.  V.  Johnson,  25  Or.  105-107,  34  Pac. 
1026;  Medynski  v.  Thelsa,  36  Or.  397,  400, 
69  Pac.  871. 

The  testimony  of  James  B.  Flnnegan  oc- 
cupiea  an  Important  place  in  this  appeal. 
The  plaintiCC  only  called  two  witnesses — J. 
W.  Batcheller,  manager  of  the  Oregon  Art 
Tile  Company,  and  James  B.  Finuegan.  The 
d^endauts  did  not  offer  any  evidence,  and 
consequently  there  is  no  evidence  to  support 
the  controverted  allegations  of  the  complaint, 
except  the  testimony  of  those  two  witnesses. 
The  record  is  utterly  devoid  of  any  evldmce 
showing  that  the  Empress  Theater  Oompany 
had  actual  knowledge  of  the  work  done  for 
Hegele,  and  there  Is  no  evidence  whatever 
Dpon  which  it  can  be  claimed  that  the  Em- 
press Theater  Company  Is  bound  by  the  acts 
of  Hegele  as  an  agent  of  tbe  company  un- 
less It  can  be  said  that  the  terms  of  the  lease 
bound  the  Empress  Theater  Company.  The 
Importance  of  the  testimony  given  by  Finne- 
(an  and  objected  to  by  the  defendants  can  be 
npprednted  when  It  is  stated  that  there  is 
no  evidence  concerning  the  terms  of  the  lease, 
which  it  la  conceded  was  in  writing,  except 
the  oral  testimony  of  Fiun^o. 

Pursuant  to  the  provisl<MQs  of  section  683, 
L.  O.  L.,  the  plaioUiS  filed  a  motion  on  Oe- 
tober  9,  1915,  "for  an  order  requiring  the 
defendants  *  *  *  to  furnish  plaintiff 
*  *  *  an  Inspection  of  that  certain  lease 
by  and  between"  the  defendants ;  and  on  the 
same  day  the  court  made  an  order  whl<di,  aft- 
er reciting  that  one  copy  of  the  lease  is  in 
the  custody  of  Hegele  and  anothw  in  the 
charge  of  the  Empress  Tbeater  Con^ny  or 
its  attorney  W.  Bl  Davi^  directs  that  Hegele 
shall  exhibit  his  copy  of  the  lease  at  his 
ofBce  at  11  a.  m.  on  October  11,  1915,  so  that 
the  plaintiff  can  inspect  the  lease  and  take 
a  copy  of  it  The  order  further  directs  that 
*'W,  M.  Davis  and  the  Empraaa  Theater  Otm- 


peny  show  and  exhibit  to  plaintiff  its  copy" 
and  allow  plaintiff  to  take  a  casv  at  10  a. 
m,  on  October  U,  1916. 

Immediately  upon  examining  the  witness 
Batcheller,  oomuel  for  idali^  addressing 
himself  to  counsel  fm  defoidants  asked: 
"Have  yon  at  this  time  the  lease  between 
Dr.  Hegele  and  the  Ximprees  llieater  Build- 
ing?" Counsel  for  defendants  re^onded 
thus: 

"I  told  you.  Mr.  Newell,  at  the  time  that  yon 
made  this  demand  on  me,  that  the  only  cop;  of 
this  lease  that  coald  be  foand  at  the  time.  <x 
that  I  could  give  yon  any  information  about  iti 
location,  was  in  the  office  of  the  Empress  Thea- 
ter Building  at  Seattle,  and  that,  by  the  serTin? 
of  a  subpcena  on  one  of  its  officers  here  you 
might  be  able  to  get  tbem  to  bring  that  down. 
But  I  have  here  this  (Indicating)  which  I  ex- 
hibited to  yon  as  a  copy  of  that  lease." 

Addressing  the  court,  tbe  counsel  for  plain- 
tiff then  stated: 

"Having  made  ffnmal  demand  and  secured  an 
order  fnnn  tbe  court  for  the  lease  exititing  be- 
tween Dr.  Hegele  and  the  Empress  Theater 
Cmnpany,  and  having  not  secured  it,  we  have  at 
this  time  evidence  of  a  secondary  nature  to  in- 
troduce sbowiz«  the  covenants  contained  In  the 
lease  between  Dr.  Hegele  and  tbe  Express  ^Chea- 
ter Company." 

Upon  the  conclusion  of  the  last-quoted 
statement  James  B.  Elnnegan  was  called  as 
a  witness  and  permitted  to  testify  that  at 
about  the  time  of  the  completion  of  the 
work  done  by  tbe  plaintiff  he  had  occasion 
to  examine  the  written  lease,  and  that  It 
was  shown  to  Mm  W.  M.  Davis.  Continu- 
ing, the  witness  testified  thus: 

"There  was  one  condition  In  the  lease,  written 
in  long  hand ;  the  exact  wording  of  it  I  cannot 
recall,  but  I  remember  it  very  distinctly,  which 
prvoided  that  any  improvement  made  by  die  les- 
see should  be  retained  and  kept  by  the  lesson 
upon  the  termination  of  the  lease." 

When  asked,  "What  was  the  length  of  time 
for  the  lease  to  run?"  the  witness  said  that 
he  did  not  "recall  the  terms  of  the  leaser  the 
period  of  it,  nor  the  consideration." 

There  Is  nothing  to  show  whether  Hegele 
refused  to  exhibit  any  lease  that  he  may 
have  had  at  the  time  and  place  fixed  in  the 
order,  nor  Is  there  any  intimation  that  W.  M. 
Davis  refused  to  permit  an  Inspection  of  any 
C(q)y  that  he  may  have  had-  We  Infer  from 
the  transcript  that  counsel  for  the  plaintiff 
called  at  the  t^ce  of  one  of  the  attorneys 
for  the  defendants  and  was  shown  "a  copy 
of  that  lease."  This  Inference,  however.  Is 
only  supported  by  two  statements  made  by 
counsel  for  the  defendants,  supplemented  by 
one  statement  made  to  the  court  by  counsel 
for  plaintiff.  Counsel  for  defendants  excus- 
ed a  failure  to  exhibit  the  original  lease  by 
saying  that  when  be  exhibited  the  copy  in  his 
ofllce  he  told  counsel  for  plaintiff  that: 

"It  was  an  Identical  copy  of  the  lease  itself, 
•  *  *  and  he  expressed  a  satisfaction  wltii 
what  he  saw,  and  because  of  the  fact  that  he 
did  express  his  satisfaction,  I  let  it  go  at  that, 
and  made  no  further  efforts." 

It  must  be  added,  however,  that  counsel 
for  plaintiff  stated  to  the  court  tiiat  be  told 
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counsel  for  the  defendauts  that  he  was  not 
satisQed.  There  Is  no  evidence  to  Indicate 
the  date  of  the  occurrence  in  the  office  of 
counsel  for  the  defendants. 

[2]  The  qnestlon  arising  out  of  what  occur- 
red at  the  trial  relative  to  the  terms  of  the 
lease  presents  Itsel  f  In  two  phases :  (1) 
Whether  the  testimony  of  Finnegan  was  comp 
peteiit  secondary  evidence;  and  (2)  whether 
the  plalntUT  Is  entitled  to  avail  Itself  of  any 
presumption  conferulng  the  contents  of  the 
lease.  These  two  aspects  of  the  question  re- 
sult from  sections  712,  782,  and  533,  L.  O.  L., 
which  are  here  set  out   Section  712: 

"There  shall  be  no  evidence  of  the  contents  of 
a  writing,  other  than  tbe  writing;  itself,  except 
in  the  following  cases : 

"1.  Wben  the  orifriaal  is  in  the  possession  of 
the  party  against  whom  the  evidence  is  offered, 
and  he  withholds  it  under  the  circumstances 
mentioned  ha  section  782." 

Section  782: 

"The  original  writing  shall  be  produced  and 
proved  except  as  provided  in  section  712.  If  the 
writing  be  in  the  custody  of  the  adverse  party, 
he  must  first  have  reasooable  ootice  to  produce 
it.  If  he  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  case  of  its  loss ;  bnt 
the  notice  to  produce  it  is  not  necessary  where 
the  writing  itself  is  a  notice,  or  where  it  has 
been  wrongfully  obtained  or  withheld  by  the 
adverse  party." 

Section  633: 

"The  court  or  judge  thereof,  while  an  action 
or  suit  is  pending,  may  order  either  prfrty  to 
give  the  other,  within  a  specified  time,  an  inspec- 
tion and  copy,  or  iwrmission  to  take  a  copy  of 
any  book,  document,  or  paper  in  his  possession, 
or  usder  bis  control,  containing  evidence  or 
matters  relating  to  the  merits  of  the  action  or 
suit,  or  the  defense  therein.  If  obedience  to 
the  order  be  neglected  or  refused,  the  court  may 
exclude  the  book,  document,  or  paper  from  being 
given  in  evidence,  or  if  wanted  as  evidence  by 
the  party  applying  therefor,  may  direct  the  jury 
to  presume  it  to  be  such  as  he  allei;es  it  to  be; 
and  the  court  may  also  punish  the  party  so 
n^lecting  or  refusing  as  for  a  contempt  This 
sectitm  is  not  to  be  construed  to  prevent  a  party 
from  compelling  another  to  produce  books,  docu- 
ments, or  papers,  when  he  la  examined  as  a 
witness." 

The  penalty  Imposed  for  a  failure  to  pro- 
duce a  writing  at  a  trial  after  reasonable 
notice  Is  the  granting  of  permission  to  offer 
secondary  evidence,  while  a  refusal  or  neg- 
lect to  obey  an  order  for  an  inspection  and 
copy  gives  rise  to  a  presumption.  Sections 
712  and  782  furnish  authority  for  secondary 
evidence;  but  section  633  goes  no  further 
than  to  authorize  a  presumption.  There  is 
no  Intimation  In  the  record  that  any  notice 
contemplated  by  section  782  was  given ;  and, 
fortberniore,  even  If  the  plaintiff  did  claim 
tbat  notice  to  produce  the  lease  for  use  at 
the  trial  was  given  under  section  782,  the 
unsworn  declarations  of  counsel  would  not 
supply  the  requisite  preliminary  proof.  Rel- 
mers  v.  Plerson,  58  Or.  86,  00.  113  Pac.  436. 
There  are  no  circumstances  bringing  the 
lease  within  any  of  the  exceptions,  whether 
expressed  by  the  statute  or  added  by  Judi- 
cial construction,  dispensing  with  the  neces- 
sity of  a  notice  to  produce  tbe  lease.  The 


evidence  given  by  Finnegan  concerning  tiie 
contents  of  the  lease  was  incompetent  sec- 
<»idai7  evidence,  and  since  bis  was  the  only 
testimony  concerning  the  contents  of  the 
lease,  U  necessarily  follows  that  there  is  a 
total  lack  of  evidence  as  to  the  terms  of  the 
lease  unless  the  platntlflF  can  avail  itself  of 
the  presumption  permitted  by  section  633,  L. 
O.  U 

[S]  The  plaintiff  claims  that  the  terms  of 
the  lease  make  Hegele  the  agent  of  the  Em- 
press Theater  Companj-  and  that  the  lessor  Is 
therefore  bound  by  the  acts  of  the  lessee 
For  the  purposes  of  this  discussion  we  shall 
assume,  without  deciding,  that  notwithstand- 
ing the  wording  of  section  633,  the  statute 
applies  to  suits  as  well  as  actions,  that  the 
words  "may  direct"  mean  "must  direct,"  and 
that  the  presumption  must  be  considered  by 
the  trier  of  the  facts,  whether  such  trier  be 
a  Judge  or  a  Jury.  The  presumption  permit- 
ted by  the  statute  Is  created  only  when  obe- 
dience to  the  order  of  the  court  or  Judge  Is 
"neglected  or  refused."  Before  the  Oregon 
Art  Tile  Company  can  Invoke  the  aid  of  any 
presumption  arising  out  of  section  533,  I>.  O. 
L.,  it  must  first  show  that  the  Empress 
Theater  Company  "neglected  or  refused'*  tb 
obey  the  order  of  the  court  or  Judge.  The 
burden  rests  upon  the  plaintiff  to  submit  the 
requisite  preliminary  proof,  and.  as  said  In 
Reimers  v.  Pierson,  58  Or.  86,  90,  113  Pac. 
436,  when  discussing  section  782,  L.  O.  L., 
"The  unsworn  declarations  of  counsel  do. not 
constitute  such  proof."  The  plaintiff  can, 
of  course,  claim  the  benefit  of  the  declara- 
tions of  counsel  for  the  adverse  parties  to 
the  extent  that  such  declarations  constitute 
admissions,  but  there  are  no  admissions  in 
the  record  which  show  that  the  defendants 
^ther  neglected  or  refused  to  ol>ey  the  order 
of  the  court  Counsel  for  the  defendants 
admitted  that  he  exhibited  to  counsel  for  the 
plaintiff  a  paper  which  the  former  claimed 
was  a  copy  of  the  lease.  There  is  nothing  In 
the  record  except  the  unsworn  contradictory 
declarations  of  opposing  counsel  from  which 
to  determine  whether  the  paper  was  in  truth 
a  copy  or  whether  counsel  for  the  plaintiff 
was  or  was  not  satisfied  with  the  paper  at 
the  time  of  the  Inspection.  If  the  circum- 
stances surrounding  the  exhibltlw  and  In- 
spection of  the  paper  were  as  declared  by 
counsel  for  the  d^endants,  the  presumption 
provided  for  In  section  633,  U  O.  L.,  would 
not  be  created;  but  if  the  drcomstances 
were  as  declared  by  oonsBel  for  the  plaiutifC, 
a  dlfferait  result  might  follow.  Thwe  Is  no 
legal  evidence  to  show  that  the  d^endants 
either  neglected  or  refused  obedlauie  to  the 
order  for  an  lnapectl<m  of  the  leas^  and  con- 
sequently there  is  no  available  presumption 
that  the  terms  of  the  lease  made  Hegde  the 
agent  of  the  Empress  Theater  Comimny  as 
eont«ided  by  the  plalntUF.  In  brief,  there  is 
neither  competent  evidence  of  the  terms  of 
the  lease  nor  la  there  competent  evidence 
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upon  wblch  to  base  any  preanmption  concem- 
Ing  the  provisions  of  the  lease ;  and  conse- 
qoently  there  Is  nothing  to  show  that  the 
Empress  Theater  Company  had  any  knowl- 
edge of  the  work  done,  or  that  Hegele  was 
tlie  actual  or  constrnctlve  agent  of  the  Em- 
press Theater  Company. 

Aside  from  the  ex  parte  motion  and  order 
for  an  hispectlon  of  a  lease  and  the  oral  dec- 
larations of  connsel  there  Is  nothing  to  show 
that  any  lease  ever  existed  or  when  the  lease 
began  or  ended.  Indeed,  for  aught  that  ap- 
peal's from  any  legal  eridrace,  the  rooms 
tiled  may  not  hare  been  among  those  leased 
to  Eegele. 

Although  It  Is  not  neces.sary  to  decide 
whether  the  claim  of  lien  was  filed  wltliln 
the  time  required  by  statute,  yet  we  note,  In 
passing,  that  Defradant's  Exhibit  2  Is  not 
without  significance,  for  under  the  printed 
word  "completed"  Is  written  "6/25—14,"  in- 
dicating that  the  work  was  completed  on 
June  25,  1014. 

On  the  record  as  we  find  It,  the  plaintiff  Is 
not  entitled  to  enforce  Its  claim  of  Hen.  The 
decree  Is  therefore  reversed,  the  suit  Is  dis- 
missed, and  the  plalntllf  is  remitted  to  an 
action  at  law  for  the  recovery  of  whatever 
som  may  be  owing  for  the  work  performed. 

BEAN.  BEKSON,  and  MOORE,  33.,  concur. 


R&IMERS  et  uz.  t.  BRBNNAN  et  uz. 
(Sapreme  Court  of  Oregon.  April  17,  1917.) 

£.  ETXmiTCI  ^9668(7)— OSOSS-ElXAHIITAnON 

OF  ExPBEF— Value. 

Evidence  of  particular  sale  is  permitted  up- 
on cross-ezatniD.itioo  in  proving  value  in  urder  to 
test  the  guaUfictition  of  the  witnesB. 

[Ed.  Note.— For  other  cases,  aee  Erldence, 
Cent  Dig.  fi  2379.] 

2.  WrrNEASEs  €=»275(4)— Cross -ExAiOHATTON 
— ScoFB— Discretion  of  Court. 

In  action  for  damages  for  fraudulent  rep- 
fesentation  in  exchange  of  real  estate,  it  was 
a  proper  exercise  of  the  court's  discretion  to 
exclude  crosa-examination  of  a  defendant  to 
elicit  the  fact  that  the  property  received  by  him 
uid  his  wife  in  exchange  was  sold  two  years 
after  the  exchange  at  an  advance  is  value,  since 
both  the  bona  fides  of  that  transaction  and  the 
value  of  the  property  recaved  by  defendants 
were  collateral  issues. 

[Kd.  Xote.— For  other  cases,  aee  Witnesses, 
Cent.  Dig.  I  970.] 

3.  WiTNESRRs  9=>380(5)  —  iMPBACHina  Ons's 
Own  Witness. 

Under  L.  O.  Lr.  $  861,  as  to  impeaching  one's 
own  witness,  a  witness  may  be  contradicted  by  a 
party  calling  him,  where  the  witness  gives  tes- 
timony damaging  to  the  party  calling  him  on 
the  ground  of  surprise,  by  showing  that  he  has 
made  at  other  times  statements  inconsistent  with 
his  present  testimony,  as  provided  in  section 
864,  as  to  impeaching  witness  by  iucouBiBtcnt 
statements,  although  the  party  producing  the 
wltDSss  is  not  allowed  to  impeach  his  credit  by 
evidence  of  bad  character. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Crat.  Dig.  SS  1214,  1219.] 
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4.  TbIAX.  •^295<5)— iNSTKUOHOHft— Reijakcb 

ON  Representation. 
In  action  for  fraud  in  ncbange  ot  realty,  an 
Instruction  npcHi  right  of  plahiti^  tnakine  aa 
invf-stigation  of  the  prop^ty  to  rely  on  defend- 
ants' representations,  held  to  fairly  submit  the 
issues,  when  considered  as  an  entirety. 

[Kd.  Note.— For  other  eases,  see  Trial,  G«iL 
Dijr.  S  708.] 

5.  Frattd  <S=»22(1)— Reliance  oit  Rkprkseh- 

TATI0W8. 

A  purchaser  must  use  reasonable  care  for  his 
own  protection  and  should  not  rely  blindly  upoo 
statements  made  by  a  seller;  and  between  par- 
ties dealing  at  ami's  length,  where  no  fiduciarr 
relation  exists  and  no  device  or  artifice  ia  nsed 
to  prevent  an  investigation,  it  is  the  general 
rule  that  a  purchaser  must  make  use  of  bis 
means  of  knowled^re,  and,  failing  to  do  so,  be 
cannot  recover  on  the  ground  that  he  was  mis- 
led by  the  seller. 

[Ed.  Not&— Fw  otb«  eases,  aaa  Frand,  CcbL 
Dig.  11  19.  20,  22,  23.] 

6.  Fraitd  «=320— Inspection  — RnxAHcc  ok 
Representations. 

Where  there  has  been  an  inspection  by  a  per- 
aon  making  an  exchange  of  proper^,  felae  rep- 
resentations as  to  the  value  cannot,  as  a  txu% 
be  made  the  basis  of  an  action  fOr  damagca. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 

Dfg.  K 17,  lai 

Department  2.  Appeal  tram  Circuit  Court, 
Multnomah  County ;  George  N.  DaTls,  Jodse. 

Action  by  Edward  Rimers  qnd  wUe 
against  T.  F.  Brennan  and  wife.  Frmn  a 
judgment  for  defoidants,  plaintiffs  appeal. 
Affinded. 

This  is  an  action  to  recover  damages  for 
alleged  fraudulent  representations  In  an  ex- 
change of  real  properties.  The  jury  retamed 
a  verdict  In  favor  of  the  defendants,  upon 
which  a  judgment  of  dtamlasal  was  entered, 
and  plaintiffs  appeal. 

It  appears  that  In  August,  1913,  the  plain- 
tiffs were  the  owners  of  a  200-acre  ranch  in 
Douglas  county,  Or.,  worth  $9,000  they  claim, 
which  they  traded  to  the  defendanta  for  lot 
22,  block  L,  Greenway's  addition  to  Portland, 
Or.,  facing  on  two  streets,  upon  which  was 
situated  a  double  flat  building  and  a  bunga- 
low. They  claim  that  the  defendants'  prop- 
erty was  not  worth  over  $5355.65,  and  that 
It  was  traded  to  them  on  the  basis  of  a  vain* 
atlon  of  113,000,  while  their  real  estate  was 
taken  in  exchange  at  |9,000,  leaving  a  differ- 
ence of  $4,000,  for  which  they  executed  to 
defendants  a  mortgage  upon  the  Portland 
realty.  The  evidence  shows  that,  after  scHne 
preliminary- negotiations  conducted  by  corre- 
spondence, plaintiff  Relmers  went  to  Port- 
land and  made  a  careful  examination  of  the 
Brennan  property.  He  also  called  upon  a 
Mr.  Meves,  a  restaurant  man  of  his  acquaint- 
ance, and  discussed  with  him  the  desirability 
and  value  of  defendants  premises.  Mr. 
Meves  referred  him  to  a  Mr.  Lofgren,  an  at- 
torney, whom  he  consulted  with  reference  to 
Portland  values,  and  particularly  in  regard 
to  the  worth  of  the  defendants'  property.  He 
also  Investigated  one  or  two  other  proposi- 
tions offered  In  exdiange  for  his  farm.  He 
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Informed  the  Brennans  that  Mt8.  Boimers 
would  come  to  Portland  In  a  few  days  and 
Inspect  the  premlseis,  which  she  did.  In 
the  meantime,  Mr.  Breunan  visited  the  Rose- 
bnrg  ranch,  and  an  exchange  as  stated  was 
thereapon  effected  upon  the  basis  mentioned. 
After  the  exchange,  the  Brennans  went  Into 
possession  of  the  farm,  and  the  Relmers  took 
possession  of  the  city  property.  No  com- 
plaint was  made  by  the  plaintiffs  to  the  de- 
fendants for  nearly  a  year  after  the  deal, 
when  this  action  was  filed. 

B.  O.  Sknlaaon,  of  Portland  (Clark,  Sknla- 
BOQ  &  Clark,  of  Portland,  on  the  brief),  for 
appellants.  J.  L.  Conley,  of  Portland  (Sta- 
pleton  &  Conley,  of  Portland,  cm  the  brief), 
test  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  qnestlons  In  Issne  are  the  valne  of  the 
property,  and  whether  or  not  the  defendants 
made  fraudulent  representations  to  the  plain- 
tiffs by  which  the  exchange  was  consummat- 
ed and  on  account  of  which  they  were  dam- 
aged. During  the  course  of  the  cross-ex- 
aminatlon  of  the  defendant  J.  F.  Brennan, 
and  of  certain  other  of  the  defendants'  wit- 
nesses, counsel  for  plaintiffs  on  cross-exami- 
nation sought  to  inquire  whether  the  defend- 
ants bad  sold  the  Douglas  county  property 
for  $15,000  within  two  years  after  the  ex- 
change. This  line  of  cross-examination  was 
objected  to  by  counsel  for  defendants  and 
held  Improper  by  the  court.  Thereupon  the 
plaintiffs  made  an  otter  of  proof  in  accord- 
ance with  the  questions  asked,  which  was 
refused  and  exceptions  duly  saved. 

[1,2]  Evidence  of  i)artlcular  sales  Is  per- 
mitted upon  cross-examination  In  proving 
value  in  order  to  test  the  quallflcation  of  the 
witness.  In  the  present  case  the  witnesses 
were  thoroughly  examined  as  experts.  It 
should  also  be  kept  In  mind  that  plaintiffs 
were  endeavoring  to  prove  value  in  order  to 
show  fraud  on  the  part  of  the  defendants. 
If  they  had  been  permitted  to  show  that 
about  two  years  after  the  exchange  of  the 
properties  In  ijnestion  the  defaidants  had 
sold  the  ranch  for  $1.5,000,  then  the  question 
of  the  bona  fides  of  that  transaction,  the 
terms,  and  the  hind  of  payment,  would  have 
been  opened  for  Investigation  and  another 
distinct  Issue  raised  instead  of  one  being  set- 
tled. East  Penn,  R.  R,  v.  Hlester,  40  Pa. 
53.  The  facts  in  regard  to  the  terms  and  dr- 
cumstnnces  of  the  sale  of  the  farm  were 
not  In  evidence  nor  tendered. 

There  is  another  reason  why  plaintiffs 
should  not  be  heard  to  question  this  rnling. 
In  their  pleading  they  complain  that  the  de- 
fendants misrepresented  and  overvalued  the 
Portland  property.  By  the  evidence  offered 
they  are  attempting  to  show  that  they  under- 
valued the  ranch  which  they  themselves 
traded  in  exchange.  Value  witnesses  were 
called  as  to  the  real  estate  in  both  counties, 
^nd  the  question  was  fairly  submitted  to  the 
Jury.  It  was  not  an  abuse  of  discretion  for 
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the  trial  court  to  curtail  the  cross-examina- 
tion tn  the  ruling  complained  of.  Krebs  Hop 
Co.  V.  Livesley.  55  Or.  227,  234,  104  Pac. 
3;  Mcintosh  v.  McNair,  63  Or.  57,  65,  126 
Pac.  9;  Furbeck  t.  Oerurts,  72  Or.  12, 
143  Pac.  654,  »22. 

[3]  Upon  the  examination  in  chief  of  Mr. 
Sykes,  vritness  for  the  defendants,  their 
counsel  questioned  the  accuracy  of  their  owu 
witness  over  the  objection  of  plaintiffs  and 
later  on  called  another  witness  named  Bar- 
ber, by  whom  they  were  permitted  to  prove 
certain  contradictory  statements  made  by 
the  witness  before  he  was  called  to  the  stand, 
which  was  objected  to  by  counsel  for  plain- 
tiffs as  hearsay,  not  proper  Impeachment, 
and  exceptions  were  saved  to  the  ruling  of 
the  court  allowing  the  same.  Under  section 
861,  L.  O.  L.,  a  witness  may  be  contradicted 
by  a  party  calling  him  where  the  witness 
gives  testimony  damaging  to  the  party  call- 
ing him  on  the  ground  of  surprise,  by  show- 
ing that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testi- 
mony, as  provided  in  section  864,  although 
the  party  producing  the  witness  Is  not  allow- 
ed to  Impeach  his  credit  by  evidence  of 
bad  character. 

[4-IJ  In  a  very  general  way,  counsel  for 
plaintiffs  saved  an  exception  to  the  court's 
charge  to  the  Jury  In  regard  to  the  investi- 
gation of  the  property  made  by  the  plain- 
tiffs and  not  relying  upon  the  representations 
made  by  the  defendants.  After  defining 
fraud  and  misrepresentation,  among  other 
things  the  court  advised  the  Jury  to  the  ef- 
fect that  In  order  to  constitute  fraud  they 
must  find  that  the  person  to  whom  the  rep- 
resentations were  made,  the  plaintiffs  in 
this  case,  believed  them,  relied  upon  them, 
and  were  Induced  by  reason  of  them  to  en- 
ter into  the  deal  in  this  particular  case;  and 
further  that: 

"However,  the  law  does  not  excuse  persons, 
dealing  the  one  with  the  other,  from  the  use  of 
their  ordinary  senses"  in  other  words,  the  law 
requires  persoqs  dealing  at  arm's  leuRth  to  use 
the  orfliDary  care  and  precaution— of  men  in 
the  ordinary  buffiness  walk  of  life.  And  if  In 
this  case  yon  believe  from  the  testimony  that 
these  plaintiffs  undertook  to  make  an  Snvetttga- 
tion  of  the  properties  belonging  to  the  defend- 
ants, and  did  make  such  an  investigation,  th«i 
the  law  will  not  permit  thwn  to  say— after  we 
have  made  this  investigation  and  satisfied  our- 
selves as  to  the  circumstances,  and  condition  of 
the  properties,  the  law  will  not  permit  them  to 
say:  'We  are  not  going  to  rely  upon  our  in- 
vestijrntion,  but  are  going  to  rely  upon  your 
stfltements.* " 

It  is  suggested  by  plaintiffs'  counsel  that 
the  Instruction  In  regard  to  the  ruling  upon 
misrepresentation  was  too  narrow.  Taking 
the  last  part  of  the  quoted  charge  alone,  It 
might  possibly  be  subject  to  criticism;  but, 
taking  It  as  an  entirety,  we  believe  there 
would  be  no  danger,  but  that  the  Jury  would 
understand  the  direction  of  the  court  that  In 
order  to  constitute  actionable  fraud,  among 
other  things  pointed  out,  they  must  And  that 
the  plaintiCb  relied  upon  the  false  reKwesen- 
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tatlonB  of  the  defendants.  Poppleton  t.  Bry- 
an, 36  Or.  69.  A  purchaser  must  use  reason- 
able care  for  his  own  protection  and  should 
not  rely  blindly  upon  statements  made  by  a 
seller,  and  between  parties  dealing  at  arm's 
length,  where  no  fiduciary  relation  exists  and 
no  device  or  artifice  Is  used  to  prevent  an 
Investigation,  It  is  the  general  rule  that  a 
purchaser  must  make  use  of  his  means  of 
knowledge,  and  falling  to  do  so  he  cannot 
recover  on  the  ground  that  he  was  misled 
by  the  seller.  30  Cyc.  49;  Allen  v.  McNeelan, 
79  Or.  600,  150  Pac.  274;  Poland  v.  Brownell, 
131  Mass.  138.  41  Am.  Rep.  215.  Where 
there  has  been  an  Inspection  by  a  person 
making  an  exchange  of  property,  false  rep- 
resentations as  to  tbe  value  camiot  as  a  rule 
be  made  the  basis  of  an  action  for  damages. 
2  Pom.  Eq.  Jur.  {  892;  Allen  y,  McNeelan, 
supra;  Farrar  v.  Churchill,  136  U.  S.  609, 
10  Sup.  Ct.  771,  34  L.  Ed.  246;  14  A.  &  E. 
Enc,  112.  The  charge  given  by  the  court  to 
the  Jury  fairly  submitted  to  them  the  Issues 
to  be  tried. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed. 

McBRroE^  G.  J.,  and  MOOBB  and  Mc- 
CAMANT,  IJ.,  C<HicaT. 


WEST  T.  SCX>TT-McOI^UBE  LAND  OO. 
(Supreme  Court  of  Oregon.  April  24, 1917.) 

1.  MUHICIPAI,  CORPOIUTIONS  «=>510— BENE- 
FIT ASSESaUENTS  —  AFFBAL  TO  GiBCUIT 
COUET. 

Portland  city  charter  [HWides  for  reassess- 
ment against  property  whenever  ■  benefit  as- 
sessment has  been  set  aside  ot  dedared  void, 
or  its  enforcement  refused  by  any  court,  di- 
rectly or  indirectly,  or  when  the  council  shall  be 
in  doubt  as  to  its  validity.  Section  400  relates 
to  procedure.  Section  401  provides  that  one  who 
has  filed  objections  to  a  reasaessment  or  new 
assessment  which  have  not  been  satisfied,  etc., 
may  appeal  to  tbe  circuit  court  of  a  named  coun- 
ty, and  that  the  jury  shall  view  the  property  as- 
sessed, and  its  verdict  shall  be  Snal  and  conclu- 
sive, etc.  If  the  assessment  is  Uot  paid  within 
80  days,  the  treasurer  may  collect  delinquent 
assessments  by  sale  in  the  manner  provided  by 
law  for  the  sale  of  real  property  on  execution, 
except  as  in  the  charter  otherwise  provided,  and 
the  purchase  price  is  limited  to  the  unpaid  as- 
sessment and  the  interest  and  cost  of  advertising 
and  enle.  Tbe  sale  conveys  to  the  purchaser 
subject  to  redemptioa  all  the  estate,  interest, 
or  claim  of  any  person,  together  with  all  rights, 
etc.  No  levy  is  required  except  that  a  notice 
shall  be  posted  four  weeks  upon  every  lot  as- 
sesBed  to  nn  nnknown  owner.  Defendant  pur- 
chased plaintiEPs  land  at  a  sale  by  the  city  of 
Portland  after  an  appeal  plaintiS  to  tbe  cir- 
cuit court  on  the  amount  of  benefits  to  be  as- 
sessed against  bis  property,  the  result  of  which 
was  that  tbe  original  apportionment  by  ordi- 
nance making  the  assessment  was  affirmed.  Sec- 
tions 411  and  412,  It  ia  contended  that  the  jiulg* 
ment  of  the  circuit  court  must  be  enforced  by 
execution;  that  a  sale  by  the  treasurer  for 
liquidation  of  the  demand  was  void  and  created 
no  right  or  claim  in  the  purdiaser.  Meld, 
that  authority  for  such  sequestration  of  prop- 
erty must  be  found  in  the  charter  and  pursued 


strictly,  and  that  tbe  only  qnestlon  to  be  de- 
termined by  the  circuit  court  is  tbe  amount  of 
Bpe<^al  benefits  assessed .  to  the  property,  and 
the  assessment  is  to  be  enforced  by  sale  of 
property  by  the  treasurer;  no  execution  being 
required. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Gent.  Dig.  |  1180J 

2.  Municipal  Goepoeations  «=3579— Assess- 
ments—Void  Sale— Rtohts  or  Pubchaseb— 
Repayment  of  Sale  Pbice. 
City  Charter  of  Portland,  {  419,  requiring 
plaintiS  in  a  suit  to  quiet  title  to  land  sold  for 
delinquent  assessments  to  deposit  in  conrt  with 
his  first  pleading  the  purchase  price  at  the  pre- 
vious sale  with  penalty  and  interest  to  be  paid 
to  the  purchaser  is  case  the  right  or  title  of 
such  purchaser  at  such  sale  shul  fail  In  such 
action,  suit,  or  proceeding,  is  Unconstitutional 
and  void,  since  it  Is  in  elfect  taking  one  man's 
property  and  giving  it  to  another. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1^,  1294,  1301.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  B.  O.  Morrow,  Judge. 

Suit  to  quiet  title  by  Fred  West  against 
the  Scott-McClure  I^and  Company.  Jadg- 
meat  for  plalntUF,  and  defendant  appeals. 
Beversed. 

Tlite  Is  a  suit  to  quiet  tttls  to  real  prcv- 
erty  in  the  dts  of  PorOand.  ^le  complaint 
Is  In  tbe  usual  form,  and  calls  npon  the  de- 
fendant to  set  forth  Its  estate  in  tbe  land 
to  the  end  that  the  plalntUTs  title  may  be 
declared  paramount  to  and  exduslTe  oi  the 
claims-of  tbe  adverse  party.  There  are  two 
defenses,  one  In  abatement,  and  the  other 
to  the  merits.  The  first  gives  a  brief  his- 
tory ol  the  actum  of  the  city  cooncU  of 
Portland  ander  its  Ordinance  No.  24280,  en- 
titled "An  ordinance  making  a  reassessment 
for  the  construction  of  a  sewer  system  known 
as  RiTerslde  district  sewer,"  culminating  in 
a  sale  of  tbe  realty  In  quertlon  on  May  14, 
1914,  by  tbe  treasurer  of  tbe  dty  of  Port- 
land, who  Is  ex  oSlcLo  collector  of  delinquent 
assessments.  The  defendant  bonght  the  tract 
thus  offered  for  f 100.65,  and  received  a  cer- 
tificate from  the  treasurer  to  that  effect  Tbe 
plea  in  abatement  closes  with  the  dedan- 
tlon: 

"That  the  plaintltt  has  not  tendered  or  paid 
into  court  tbe  said  sum  of  money  for  which  said 
property  was  sold  or  any  part  thereof,  or  ajiy  in- 
terest or  penalty  thereon  as  provided  in  said  cer- 
tificate of  sale  and  as  provided  ia  the  charter 
of  the  city  of  PorQand.*' 

The  defense  to  the  merits  glvm  a  more 
detailed  history  of  Uie  proceedings  nt  the 
city  under  the  ordinance  mentlcoied,  inclnd- 
ing  an  appeal  by  the  plalntUT  here  to  tbe 
drcnlt  court  of  Multnomah  county  on  the 
amount  of  benefits  to  be  assessed  against  the 
land,  tbe  result  of  wbldi  was  that  the  orig- 
inal apportionment  as  declared  by  the  ordi- 
nance was  in  all  things  affirmed.  It  is  said 
that  the  Judgment  of  the  <drcnit  court  tbu<e- 
In  has  never  been  vacated  nor  set  aside,  and 
the  assessment  has  never  been  paid.  Then 
follow  allegations  respecting  the  further  ac- 
tion of  the  city  treasurer  terminating  in  a 
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Bale  by  Out  officer  to  the  defondont  and  en 
leanance  to  It  of  Oie  treamier'a  ewtlflcate 
of  which  it  la  still  the  hcMer,  wherehj  the 
defendant  ctalms  a  Uen  was  created  upon  the 
premises  In  its  favor.  The  dnmlt  court  soe- 
talned  a  general  demurrer  to  both  defeases. 
The  defendant  declined  farther  to  plead,  and 
there  followed  a  decree  qnletlnc  the  tlUe  at 
the  plaintiff  and  swarding  him  costs  and  dia- 
borsemoits.   The  defendant  appeals. 

L.  E.  Latourette  and  Frank  Sehlegel,  both 
of  Portland,  for  appellant.  Ralph  R.  Duni- 
way,  of  Portland  (O.  L.  Whealdon,  of  Port- 
land, on  the  brleQ,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  principal  contention  on  the  part 
of  the  plaintiff  In  support  of  his  demurrer  to 
the  answer  on  the  merits  Is  that,  the  assess- 
ment having  been  taken  Into  the  circuit  court 
on  appeal,  and  the  matter  having  been  de- 
termined there  as  stated,  the  result  is  a 
Judgment  of  that  court  in  favor  of  the  dty 
for  the  amount  of  the  charge  Involved  which 
must  be  enforced  by  an  execution  out  of  that 
court.  In  consequence  of  which  the  sale  by 
the  treamrer  for  the  liquidation  of  the  de- 
mand was  utterly  void  and  created  no  right 
or  claim  in  favor  of  the  purchaser.  The 
charter  of  Portland,  under  which  these  pro- 
ceedings were  had,  provides  for  a  reassess- 
ment against  property  whenever  an  assess- 
ment for  the  opening  of  a  street  or  the  con- 
struction or  repair  of  a  sewer  shall  have 
been  set  aside  or  declared  void,  or  its  en- 
forcement refused  by  any  court  of  this  state 
or  any  federal  conrt  having  jurisdiction 
therein,  whether  directly  or  by  virtue  of 
any  decision  of  those  tribunals  or  when  the 
conndl  shall  be  in  doubt  as  to  Its  validity  in 
whole  or  in  part..  The  procedure  for  that 
purpose  Is  prescribed  In  section  400  of  the 
charter  of  Portland.  Section  401  provides 
partly  as  follows: 

"Any  person  who  has  filed  objectiooB  to  such 
new  nssessniont  or  re&saesnment  which  have  not 
been  satisfied  by  the  amendments  made  by  the 
council  may  iipiieal  to  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Multnomah 
from  the  assessment  airainst  any  property  own- 
ed by  bim  or  Id  which  be  has  an  InteresL 
*  *  •  Any  number  of  persona  may  join  In 
such  appeal  and  the  only  questi<Hi  to  be  deter- 
mined uiereis  shall  be  the  amount  of  special 
benefitH  equitably  to  be  assessed  asainst  the 
property  of  each  peraon  joining  in  toe  appeal. 
The  junr  shall  view  the  property  asBeesed  and 
Its  verdict  shall  be  a  final  and  conclusive  de- 
terminntion  of  the  question.  *  *  •  And  such 
appeal  shall  be  conducted  and  be  heard  and  de- 
termined BO  far  as  practicable  tn  the  same  man- 
ner as  an  action  at  law." 

It  Is  laid  down  in  substance  In  section  402 
ttiet,  If  the  amount  assessed  1^  the  Juiy  be 
not  less  titan  that  mentioned  in  the  asaess- 
m^t  appealed  from,  judgment,  tn  addition  to 
declaring  the  proper  apportionment,  shall  be 
entered  against  the  ain>ellant  and  his  sureties 
for  his  proportion  of  the  costs  of  such  appeal. 
If  within  80  days  from  the  date  of  the  enter- 
ing of  mdi  naewment  in  the  docket  of  dty 
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Sens  Uie  sum  assessed  upim  any  parcel 
land  is  not  wholly  paid  to  the  treasurer  and 
his  dniAieate  receipt  therefbr  filed  with  the 
dty  auditor  or  the  assessment^  is  bonded  as 
provided  by  law,  the  auditor  makes  up  and 
transmits  to  the  treaanrer  a  list  of  dellnqnen* 
des  as  they  appear  upon  the  docket,  whare> 
upon  file  treasurer  proceeds  to  collect  those 
not  paid  and  named  in  such  list  by  advertie- 
tng  and  selling  the  tracts  In  the  manner  pro- 
vided by  law  for  the  sale  of  real  property  on 
execution  except  as  in  the  charter  otherwise 
provided.  The  pniduae  price  is  limited  to 
the  unpaid  assessment  and  the  interest  and 
cost  vt  odvertlsbig  and  sale.  The  competition 
at  the  sole  is  on  the  penalty  and  Intereat ;  the 
amount  bdng  awarded  to  the  bidder  offering 
to  take  the  same  for  the  least  amount'  of  those 
two  items.  Under  the  durter  a  sale  con- 
veys to  the  pnrchoeer  subject  to  reden^oo 
as  provided  thweUi  all  estate,  interest,  llm, 
or  claim  upon  the  sanie  of  any  person,  to- 
gether with  all  rights  and  appurtenances  be- 
longing thmeto.  No  levy  is  required  except 
that  a  notice  shall  be  posted  four  weeks  upon 
evoy  lot  assessed  to  an  unknown  owner. 
Sections  4U  and  412. 

[1]  nuougfaout  It  Is  purely  a  (barter  pro- 
ceeding. Authority  fin*  this  sort  of  aeqnes- 
tratioD  of  pK^erty  nnist  be  fi>und  in  that  In- 
strument and  pursued  strictly  -according  to 
its  terms.  We  note  that  the  only  questi^m  to 
be  determined  by  the  drcnlt  court  shall  be 
the  amount  of  special  benefits  to  be  assessed 
to  the  prtq^erty  of  on  ai^llont,  and  that  the 
verdict  of  the  jury  shall  be  final  and  con* 
elusive  Under  the  munlcbwl  organic  act  the 
circuit  court  Is  made  an  instmment  of  the 
dty  in  the  process  <jf  assessment.  In  the 
matter  In  hand  that  tribunal  is  not  exercising 
the  general  Jurisdiction  conferred  upon  it  by 
the  Constitution  and  laws  of  the  state.  In 
diarter  affairs  it  is  limited  strictly  to  what 
Is-  laid,  down  there  f<»  it  to  da  It  does  not 
make  a  new  and  independent  assessment.  Its 
service  is  ancillary  only.  It  merdy  ocmslders 
and  affirms  or  revise  the  amount  already 
vldted  iipon  the  pn^wrty  the  dty  ordi- 
nance. Its  doings  are  part  of  the  machinery 
of  the  dty  for  Its  ccwn  purposes.  After  the 
court  has  executed  Its  power  and  entered  the 
result  thereof  upon  its  Journal  its  function  is 
fully  performed,  and  the  resiltt  is  none  the 
less  a  dty  assessment  to  be  enforced  as  re- 
quired by  the  diarter.  There  is  no  provision 
in  that  document  authorizing  m  allowing  the 
court  to  issue  its  own  process  to  enforce  the 
dly's  daim.  The  mnnldpoUty  Itself  is  cloth-  . 
ed  with  Qie  <nily  express  power  on  that  snb- 
Ject»  which  is  a  sale  conducted  by  the  treas- 
urer. The  mention  of  that  means  of  collect- 
ing the  impost  upon  the  pn^rty  is  exdu- 
sive  of  all  others.  It  would  have  been  quite 
as  competent  fOr  the  legislative  power  to  have 
provided  that  the  assessment  should  be  con- 
sidered by  any  body  of  men  other  than  the 
Judge  and  Jurors  of  the  drcult  court  The 
mwe  fact  that  th^  are  regularly  charged 
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with  the  admliilstrBtlon  of  tike  law  in  other 
req)ectg  does  not  confer  upon  theu  any  more 
authority  than  what  Is  expressed  In  the 
ter.  Their  function  is  complete  whm  they 
bare  ascertained  and  dedared  the  amount  to 
be  paid  by  the  iwoperty  holder.  Tbey  are 
not  authorized  to  take  any  otiier  st^  or  to 
actually  coHect  the  appwtloned  amoimt  The 
assessment  does  not  lose  Its  character  or  iden- 
tity as  such  or  become  anything  else  because 
the  Judge  and  Jury  participated  In  fixing  the 
amoiint,  and,  the  diarter  having  declared  the 
manner  in  which  dty  demands  of  that  Idnd 
be  collected,  to  wit,  by  a  treasurer's  sale,  the 
pawer  must  be  exercised  in  that  manner  and 
no  other.  This  divoses  of  the  demurrer  to 
the  nnfiwer  to  the  merits  adveiB^  to  the 
Idalntlff. 

[1}  Under  the  precedoits  already  establish- 
ed In  this  state,  howevwt  a  different  craclu- 
Rim  must  be  reached  on  the  objection  to  the 
plea  in  abatement  It  is  urged  fai  that  behalf 
that  the  phOntUI  cannot  maintain  a  suit  to 
4uiet  tiUe  against  a  sale  by  the  treasurer 
without  depositing  with  bis  first  pleading  the 
amount  p^  by  tlw  purchaser  to  be  turned 
over  to  the  latt^  if  his  title  ahaU  faiL  It 
has  been  laid  down  several  times  by  this 
court  that,  when  a  munid^iaUtT  has  carried 
its  prooee<Ungs  to  actual  sale,  although  under 
a  void  proceeding,  it  has  exhausted  its  power 
against  the  particular  property,  that  the  pur- 
(duiser  Is  subject  to  the  rule  of  caveat  emptor 
and  has  no  claim  against  the  city  or  the  true 
owner  of  the  property  fbr  reimbursement,  and 
that  the  city  cannot  again  ezerdse  its  an- 
tborl^  in  the  purchaser's  favor  to  obtain  for 
him  the  repayment  of  the  purchase  price. 
Dowell  T.  Portland,  IS  Or.  248,  10  Paa  308; 
Keenan  v.  PorUand.  2T  Or.  644.  88  Pac  2 ; 
Gaston  v.  Portland.  41  Or.  873,  69  Paa  34, 
-446;  Gaston  v.  Portland,  48  Or.  82,  84  PtiC 
1040;  Hughes  v.  PorUand,  63  Or.  370,  100 
Paa  042;  Evans  v.  Meridlanal  Co.,  163  Pac. 
1166,  filed  AprU  3,  1017.  The  principle  U 
thus  dedared  req>ecting  ttie  diarter  under 
consideration: 

"That  part  of  section  400  proridins  that,  when 
the  property  has  bees  sold  for  the  payment  of  a 
delinquent  nsseasment,  and  tbe  sale  baa  been 
dedared  void,  the  property  shall  be  reassessed 
and  the  pn>ceeds  paid  to  the  purchaser  in  the 

{trior  sale,  is  nncmatitutional  and  void,  because 
t  is,  in  effect,  the  taking  of  one  man's  property 
and  giving  it  to  another." 

Tbe  doctrine  is  not  altered  by  the  provi- 
slonfi  of  section  410  requiring  the  plaintiff 
In  a  suit  to  quiet  title  to  deposit  in  court 
with  his  first  pleading  the  purchase  price  at 
the  previous  sale  with  penalty  and  interest  to 
be  paid  to  the  purchaser,  "in  case  the  right  or 
title  of  such  purchaser  at  such  sale  shall  fall 
in  audi  action,  suit  or  proceeding."  To  re- 
quire as  a  condition  precedent  to  maintaining 
the  suit  that  the  plaintiff  should  deposit 
any  gum  of  money  to  be  given  to  his  adver- 
sary In  case  of  the  failure  of  the  latter's  title 
would  be  merely  another  form  of  taking  the 


property  of  the  i^alntUT  and  giving  it  to  tba 
defendant,  bringing  It  within  the  principle  <tf 
the  excerpt  above  quoted.  The  demurrer  to 
the  plea  In  abatement  should  have  been  sua- 
tahied. 

Fw  tin  reasons  already  stated,  however,  the 
danurrer  to  the  defense  on  the  merits  .was 
not  wdll  taken,  and  Uie  decree  of  the  ciiteult 
court  Is  therefore  reversed: 

HcBRIDE,  O.  J„  and  BBOfSON  and  HAB» 
BIS,  JJ.,  concur. 


HAWKINS  V.  ANDERSON  ft  CROWE,  In& 
(Supreme  Court  of  Oregon.    April  24,  1017J 

1.  Death  <8=»31{3)— Acnows   foe  Death— 
Right  of  AouiKisnAToa  to  Sua. 

Employers'  LiablUtf  Act  (Laws  1911,  p.  17) 
{  4,  provides  that,  on  loss  of  life  by  uegliffence, 
the  widow  of  the  person  kUIed,  his  linoU  heirs 
or  adopted  children,  or  the  husband,  mother,  or 
father,  as  the  case  may  be,  shall  bave  a  right 
of  action.  U  O.  U  >  380^  provides  Chat  in  case 
of  wrongful  death  tbe  personal  representa- 
tives  of  decedent  may  maintain  an  action  at 
law  therefor.  Held,  that  where  an  employ^, 
havioij  DO  kin  as  named  in  section  4  of  Employ- 
ers' laability  Act,  is  killed,  thoagb  the  adminw 
trator  cannot  recover  under  such  section,  he 
can  recover  under  Lb  O.  Li.  |  380. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  38.] 

2.  Master  and  Servant  <9=»S6 — Emtlotebs* 
LiABiuTT  Act— Whei?  Opbrativx. 

The  Employers'  Liability  Act  Is  not  applica- 
ble to  cases  wherein  the  rights  of  the  parties 
are  determinable  by  maritime  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant;  Cent.  Dig.  I  137.] 

Department  2.  Appeal  frran  <3renlt  Court, 
Multnomah  County;  Qea  N.  Davis,  Judges 

Action  by  MarUn  W.  Hawkins,  as  admlnls* 
trator  fji  O.  Q.  Lee  Blond,  deceased,  against 
Anderson  &  Crowe,  Incorporated.  Judgment 
dismissing  the  action,  and  plaintiff  ^^leala. 
Beversed  and  remanded. 

This  is  an  action  brouf^ht  by  an  adminis- 
trator against  the  defendant  corporation  to 
recover  damages  for  tbe  wrongful  death  of 
C.  G.  Lee  Blond,  who  died  from  injuries  re- 
ceived while  in  the  employ  of  the  defendant 
and  caused  by  Its  negligence.  A  demurrer 
was  interposed  to  the  complaint  upon  the 
grounds: 

"First,  niat  the  plaintiff  has  not  legal  ca- 
pacity to  sue. 
"Second.  That  the  complaint  does  not  state 

facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant" 

This  demurrer  was  sustained,  and  a  Judg- 
ment rendered  dismissing  the  action,  from 
which  plaintiff  appeals. 

Omitting  some  of  the  formal  parts  there- 
of, the  complaint  alleges  in  substance  as  fol- 
lows: Tliat  C.  G.  Lee  Blond  died  In  the  city 
of  Portland,  Or.,  mi  or  about  November  3, 
1914,  from  personal  Injuries  sustained  by 
blra  while  In  the  employ  of  the  defendant 
and  caused  by  Its  negligence  as  herclnnner 
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set  fortlt  That  be  left  rorrlvlng  him  no 
widow,  no  lineal  bdn,  no  dilldnn,  no  adopt- 
ed tiblldren,  no  motber,  and  no  fatbar.  That 
his  btira  wen  and  are  J.  P.  Lee  Blond,  a 
brother,  EUsabeOi  M.  Bnah,  a  sister,  and  B. 
G.  lioe  BIiMid,  a  eon  of  bla  deceased  brother, 
F.  C.  Lee  Blimd.  That  thereafter,  and  on  or 
aboDt  November  4, 1016.  Uartln  W.  Hawkins 
was  duly  appointed  administrator  (tf  the  es- 
tate of  the  deceased,  and  ever  since  has  been 
and  now  is  the  qualified  and  acting  adminis- 
trator. That  on  or  about  October  17,  1914,* 
-the  deceased,  with  otbersy  was  employed  by 
the  defendant  to  line  a  eailtng  vessel  named 
the  Urania.  Itaat  it  was  the  du^  of  the  cor- 
poration while  having  such  work  performed 
to  famish  deeedoot  a  reasMiably  safe  place 
in  which  to  work,  reasonably  safe  Instrumen- 
talities and  appliances  with  which  to  work, 
and  to  maintain  the  same  In  a  reasonably 
safe  condition,  all  ttf  which  It  failed  to  do. 
That  the  ship  was  constructed  with  narrow 
iron  beams  running  leogthwiSe  in  the  hold 
thereof  and  along  the  sides  of  the  vessel. 
Hiat  what  are  known  as  cargo  battens  were 
placed  betwe«k 'these  beams,  wbi<di  battens 
were  supposed  to  be  and  are  on  all  ships 
always  bolted  or  fastened  Into  the  hull  with 
iron  bolts  or  nails  to  hold  them  permanently 
and  safely  In  place  la  order  to  make  the  ship 
strong.  That  the  deceased  was  ordered  by 
the  defendant's  foreman  to  mount  the  Iron 
beams,  use  them  for  the  purpose  of  a  scaf- 
fold,  and  to  use  and  hold  onto  the  car^o  bat- 
tens to  steady  himself  aod  keep  Mmself  from 
^tiling  while  perfoniilug  Ms  duties  In  lining 
the  ship.  That  the  deceased  obeyed  this  or- 
der. That  the  Iron  beams  were  very  narrow 
and  about  nine  feet  from  the  bottom  of  the 
ship;  that  beneath  the  place  where  deceased 
was  working  there  were  certain  angle  Irons 
running  crosswise  of  the  boat  at  the  bottom 
thereof,  which  projected  above  the  surface 
of  the  floor,  creating  a  dangerous  situation 
in  case  any  person  should  fall  and  strike 
against  them.  That  this  place  was  also 
highly  dangerous  because  of  the  fact  that 
the  cargo  battens  which  deceased  was  ob- 
liged to  use  and  hold  onto  In  doing  his  work 
had  not  been  bolted  or  nailed  to  hold  them 
permanently  or  safely  in  place,  or  to  prevent 
them  from  giving  way  when  he  took  hold 
thereof  to  steady  himself  and  keep  from 
falling,  "and  for  the  further  reason  that  the 
hole  in  said  cargo  batten  through  which  the 
bolt  Is  placed  to  fasten  Into  the  aide  of  the 
ship  was  too  large  for  the  bead  of  the  bolt, 
and  safd  bolt  was  too  small  for  the  hole  in 
said  batten  to  hold  said  batten  fast,  firmly 
and  securely  In  place  when  It  was  being  used 
Id  lining  the  ship,  so  that  said  batten  would 
slide  ott  the  bdt  when  a  pmon  was  holding 
<mto  said  batten,  all  of  which  fhcts  deftod- 
ant  knew  or  ought  to  have  known  by  the  ex- 
erdse  of  reasonable  care  and  foresight" 
That  on  or  about  October  17,  ldl4,  while  de- 
ceased was  walking  on  one  of  these  narrow 
Iron  beams  and  taking  hold  of  one  of  Om 


car^  battens  to  perform  Us  work,  tiie  latter 
gave  way  and  slUved'ofl  the  txdt,  canaliig 
him  to  fidl  with  great  force  and  vlolenoe  a 
distance  of  about  nine  feet  to  the  bottom  of 
the  ship,  there  striking  his  body  against  the 
prcdeotlng  angle  irons,  and  severe  injuring 
him,  from  the  ects  of  all  of  whldb  be  dlad 
im  or  about  Novembw  3, 1014,  to  the  damage 
of  his  estate  in  the  nun  of  $7,600,  without 
any  fault  «o  his  part 

Edward  J.  Brazel),  ctf  Portland  (Glltner  St 
Sewall,  of  P(»tland,  on  the  brief),  for  appel- 
lant Harrison  Allen,  of  Portland  (Griffith, 
Lelter  &  Allen,  of  Portland,  on  the  brief),  tm 
respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  first  submitted  by  plaintiff  that  the  ad- 
ministrator can  maintain  the  action  regard- 
less of  whether  there  are  any  beneficiaries  as 
described  under  the  1910  statute.  With  this 
contention  we  are  not  in  accord.  There  being 
no  relatives  of  the  deceased  mentioned  In  the 
Etaiployers*  Liability  Act  (General  £aws  of 
Oregon  for  1911,  p.  16,  adopted  by  the  people 
In  1910),  It  is  further  contended  by  counsel 
for  plaintiff  that  the  administrator  bas  the 
right  to  prosecute  the  action  under  section 
380,  L.  O.  L.,  which  provides: 

"When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  (Hnlssion  of  another,  the  per- 
sonal represeatativeB  of  the  former  may  main- 
tain an  action  at  law  therefor  agamst  the  lat- 
ter, •  *  *  for  any  injury  done  by  the  same 
act  or  omission.  Such  acticm  shall  be  commenc- 
ed within  two  years  after  the  death,  and  dam- 
ages therein  Aail  not  exceed  $7,500.00,  and  the 
amount  recovered,  if  any,  shall  be  administered 
as  other  personal  property  of  Ihe  deceased  per- 
son." 

Counsel  for  defendant  claims  that  as  the 
facts  alleged  bring  the  case  within  the  provi- 
sions of  the  Employers'  Liability  Act,  and  as 
there  are  ntme  of  tiie  beneflclartes  which  are 
spedfled  in  that  act  no  actim  can  be  main- 
tained. 

[1]  The  Employers'  UablUty  Act  is  enti- 
tled: 

"An  act  providing  for  the  protection  and  safe- 
ty of  persons  engaged  In  the  construction,  re- 
pairing, alteration,  or  other  work,  upon  build- 
ings, bridges,  viaducts,  tanks,  stacks  and  other 
structures  or  engaged  in  any  work  upon  or 
about  electrical  wires,  or  conductors,  m  pdee, 
or  supports,  or  other  electrical  appliances  or 
contrivances  carrying  a  dangerous  current  of 
electricity;  or  about  any  machinery  or  In  any 
dangerous  occupation  and  extending  and  de- 
fining the  liability  of  employers  in  any  or  all 
acts  of  negligence,  or  for  injury  or  death  of 
their  employes,  and  deGnin^  who  are  the  agents 
of  the  employer,  and  declaring  what  shall  not  be 
a  defense  in  actionB  by  employ^  against  oa- 
ployers,  and  prescribing  a  penalty  for  a  viola- 
tion of  the  law." 

Section  4  thereof  directs: 

"If  there  shall  be  any  loss  of  life  by  reasoa 
of  the  neglects  or  failures  or  vioIati<His  ftf  the 
irrovIsioQB  of  this  act  by  any  owner,  cmtractor, 
or  snbcontracttv,  or  any  person  liable  under  the 
provisions  of  this  .act,  the  widow  of  the  person 
so  killed,  his  lineal  heirs  or  adopted  children,  or 
the  husband,  mother,  or  father,  as  the  case  may 
be,  shall  have  a  right  of  action  without  any  Um- 
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It  as  to  the  Rmouiit  <if  damages  vliicli  maj  be 
marded." 

As  Its  title  Indicates  the  purpose  of  the  act 
appears  to  hare  been  to  extend  tbe  liability 
of  onployers  and  curtail  the  defenaes  ttiat 
were  accorded  to  them  prevlonsly.  It  does 
not  aeem  to  bare  been  the  contemplation  of 
the  lawmaker  to  take  away  the  right  of  re- 
covery already  oratferred  by  aectl<m  380,  in 
cases  where  tbe  act  does  not  apply.  It  Is  now 
settled  that  there  can  be  bnt  one  recovery  In 
snch  a  cas&  A  Judgment  npder  the  enact- 
mmt  of  1910  In  ftt-vor  of  the  widow  of  tbe 
petBon  killed  la  a.bar  to  another  actlfm  In  fa- 
vor of  tbe  other  relatives  named,  and  a  re- 
covery by  either  of  the  benefldartei  named 
therein  would  prednde  a  recoroy  under  sec- 
tion 380,  L.  O.  li.  The  latter  section  has  not 
been  abrogated  by  tbe  enactment  of  the  Em- 
ployers' LlabUlty  Act  2  Labatt  on  Master 
and  Servant  (Ist  Ed.)  1 664;  1  Dresser  on  Km- 
plt^ers'  liability,  |  2,  p.  20;  Statts  v.  Twohy 
Bros..  61  Or.  608. 123  Pac  009. 

WUle  the  querttm  Involved  Is  presented  as 
a  new  one,  the  principle  whlcih  governs  was 
raised  in  a  different  manner  and  adjudicated 
In  the  case  of  Nleml  v.  Stanley  Smith  Lbr. 
Co..  77  Or.  227,  147  Pac.  532.  149  Pac.  1033. 
At  page  285  of  77  Or.,  page  1035  of  149  Pac., 
of  the  opinion,  Mr.  Justice.  Benson  said: 

"While  there  Is  scant  authority  upon  the  qaee- 
tioD  as  to  whether  or  not  the  admiiiistrator  can 
jiaiotain  the  action  in  the  event  of  a  failure  of 
nil  the  beneSciariee  named  in  the  Employers' 
Jjiability  Act,  we  conclude  that  the  better  view 
ifl  well  expressed,  la  the  case  of  Pittsburgh,  Ft. 
Wayne  &  Chicairo  Ry.  Co.  v.  Vining's  Adm'r, 
27  Ind.  518,  92  Am.  Dec.  260,  in  which  the 
court  says:  'So,  also,  although  by  the  provi- 
«jnn8  of  section  27  (2  Oav.  &  H.  St.  1862,  p. 

the  action  for  the  death  of  a  child  must  be 
brought  by  the  father,  or  in  case  of  bis  death, 
JT  desertion  of  his  family,  or  imprisonmcot,  by 
tbe  mother,  or  by  the  ffuardian  for  his  ward,  it 
seems  clear  to  us  that,  where  there  was  neither 
father,  mother,  nor  guardian,  the  case,  not  being 
specially  provided  for  would  then  come  within 
the  provisions  of  section  784,  page  330,  and  the 
administrator  would  be  the  proper  person  to 
sue.* " 

It  will  be  noticed  that  it  la  plainly  alleged 
In  the  complalut  that  there  are  none  of  tbe 
beneficiaries  nai;oed  In  the  Employers*  Liabili- 
ty Act  It  is  therefore  only  necessary  to  add 
to  the  Nleml  Case,  that  in  the  event  of  the 
wrongful  death  of  an  employ^  caused  by 
the  negligence  of  an  employer  engaged  in  a 
hasardous  occupation,  where  the  deceased 
leaves  surviving  him  none  of  the  beneficiaries 
named  In  the  statute  mentloued,  and  where 
tbe  facts  alleged  constitute  a  cause  of  action 
for  negligence  independent  at  tbe  llaMllty 
law,  then  the  executor  or  administrator  can 
maintain  an  action  for  damages  for  such 
wrongful  death  under  section  880,  U  O.  L. 
Sndi  a  case  should  be  tried  as  though  the 
Employers*  liability  Act  had  never  been 
passedt  and  not  under  the  latter  statute. 
Statts  v.  Twohy  Bros.,  supra;  McDanlel  v. 
Lebanon  Lumber  Co.,  71  Or.  15, 140  Pac.  900; 
McClaogberty  v.  Rogue  Riv.  Elec.  Co.,  73  Or. 


186, 140  Pac.  64t  144  Pac.  S60;  Nlend  ▼.  Stan- 
ley SmlUi  Lumber  Co.,  supra;  Bowea  ▼.  Bos- 
ton. 166  Mass.  844.  20  N.  EX  688,  IS  L.  R.  A. 
365;  Williams  t.  South  Ry.,  01  Ala.  685,  O 
South.  77;  Colorado  Milling  Co.  v.  Ultehell, 
26  Colo.  284, 118  Pac.  28;  Ghlara  t.  Stewart 
Mining  Co.,  24  Idaho,  478, 185  Pac.  245;  Haw- 
kins T.  Barber  Asphalt  Co.  (D.  O.)  202  Fed. 
841. 

it]  While  some  of  the  complaint  as  wupded 
Indicates  that  It  was 'the  Intention  ot  the 
pleader  to  bring  the  case  wiUiin  the  terms 
of  tbe  Employers'  Liability  Act,  and  also  that 
if  there  were  any  of  the  benefldaries  named 
therein  to  bring  the  action  they  would  have 
a  right  to  do  so,  nevertheless  it  seons  that  a 
case  of  negllg«ice  Is  alleged  independoit  of 
the  Bmployera*  LiaMUty  Act  of  1910.  It  may 
be  that  the  r^hts  of  the  parties  are  to  be  de- 
termined by  the  maritime  law.  Schnede  v. 
Zenith  Steamdilp- Co.  <D.  C.)  216  Fed.  688. 
If  80,  the  provisions  of  the  Employers'  Ua- 
Ullty  Law,  relied  on  by  the  defendant  as  tbe 
basis  ot  Its  demurrer,  are  certainly  not  ap- 
plicable. 

It  follows  that  the  judgmmt  Of  the  dxenlt 
court  sustaining  the  demurrer  and  dismiss- 
ing tbe  action  must  be  reversed,  and  the 
cause  remanded  for  such  further  iHCoceedlngs 
as  may  be  deemed  proper  not  Inconalstent 
herewith.  It  is  so  ordered. 

McBRIDi;  a  J.,  and  MOOBB  and  MeCA- 
MANT,  3 J.,  concur. 


BOARDMAN  et  al.  v.  INSnRANOE}  GO.  OF 
STATE  OF  PENNSYLVANIA  et  al. 

(Supreme  Court  of  Oregon.    April  17.  1917.) 

1.  Repobuation  of  Instbuubnib  ^=336(2,  3) 

— COlfFlJUNT. 

In  action  to  reform  an  instrument,  the  com- 
plaint must  distinctly  allege  what  the  original 
agreement  of  the  parties  was,  and  dearly  and 
precisely  point  out  wherein  there  was  a  mlsun- 
deretanding,  that  the  mistake  was  mutual  and 
did  not  arise  from  the  gross  aegligence  of  tbe 
plaintiff,  or  that  Ms .  misconception  originated 
ID  tbe  fraud  of  the  defendant 

[EM.  Note.— Fw  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  H  142,  144.1 

2.  Reformation  of  Inbtbttubhts  ^=9l9(l>— 
Mutuality  of  Mistake. 

That  an  instniment  does  not  express  the 
intent  of  one  of  the  parties,  but  does  con- 
form to  that  of  the  other,  does  not  warrant  its 
reformation,  since  a  contrary  rule  would  de- 
stroy the  principle  of  mutuality  of  contract- 

[Ed.  Note.--For  other  cases,  see  Refonnatioo 
of  Instruments,  Gent  Dig.  H  74.  76-78.] 

3.  RSFOBHATIOIt  OF  IltSTBUlCBHTB  «=>45(1)— 

Evidence— Sufficienct. 
In  an  action  for  reformation  of  an  instni- 
ment, the  testimony  as  to  the  real  contract  in- 
tended between  parties  most  b«  dear  and  con- 
vincing, and,  if  it  is  at  an  equal  balanca  either 
as  to  what  the  a^eement  was  or  as  to  the 
mutuality  of  the  mistake,  reformation  will  not 
be  allowed. 

[EM.  Note.— For  other  cases,  see  Befbrmatlon 
of  Instruments,  Cent  Dig.  |  167.] 


«a»7er  othsr  cases      aam«  teplo  aad  KBT-NUUBER  la  all  Ktr-Nnmbarsd  DlgMta  and  lodexM 
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4.  Rkvobuauoh  or  Instbvmekts  «=»4E(14)— 
EVXDEHCE  —  SnmciENCT— Insubanoe  Pol- 

ICT. 

In  snit  to  reform  and  recover  npon  sn  In- 
earance  poli<7,  evidmce  held  Dot  ' sufficient  to 
show  mistake  by  the  insarance  company  in  writ- 
ing the  policy. 

[EH.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |  181.] 

6.  Reformation  or  Instbumentb  <®=>3 — 
Gbodn  08— Waiver  or  Poucr  Conditionb. 
In  suit  to  refcnrm  an  insurance  policy,  waiT- 
er  of  the  conditions  of  the  policy  as  to  change 
of  ownerebip  by  failure  of  the  company  to  in- 
quire about  the  ownership  vas  not  available; 
Boeh  f  round  of  recovery  btinc  avaUable  only  in 
an  actkm  at  law  on  the  pfuicy. 

[E3d.  Note.— For  other  eases,  see  Reformation 
of  Instrummts,  Gent  Dig.  f  3^.] 

6.  IiTSUBAiTCB  ^»3S4—CoKDiTioiss— Waiter. 

Under  Standard  Policy  Law  (U  O.  Jj.  tit. 
34,  c.  6)  H  4666,  4668,  as  amended  by  Laws 
1911,  p.  2ra,  the  statutory  conditions  as  to  own- 
ership ot  insured  jHroperty  cannot  be  waived  ex- 
cept in  the  manner  provided  in  statute  itself, 
which  must  be  in  wntlng  attached  to  or  npon 
the  face  of  the  policy. 

[Eld.  Note.— For  other  case&  see  Insurance, 
Cent  Dig.  $  1019.] 

Department  1.  Appeal  tnaa  Circuit  Court, 
Multnomah  County ;  George  N.  Davla,  Judge. 

Action  tqr  B.  C  Boardman  and  another 
against  the  Inanrance  Compaor  at  the  State 
of  Pennsylvania  and  others.  From  a  Judg- 
ment; the  named  defendant  appeals.  Re- 
versed and  rtttdered. 

-This  Is  a  suit  by  the  partoershlp  of  Roard- 
man  &  Rartle  to  correct  an  alleged  mistake 
in  an  insurance  policy  Issued'by  the  defend- 
ant company  so  as  to  strike  out  the  words 
"Boardman  &  Miller"  and  insert)  tber^ 
"Boardman  &  Bartle"  as  the  name  of  the  In- 
sured firm.  The  complaint  asserts  substan- 
tially that  on  or  about  December  18,  1914, 
the  defendant,  with  full  knowledge  that 
plaintiffs  were  In  possession  of  and  claimed 
to  he  the  owners  of  the  property  described. 
Issued  a  policy  in  the  name  of  Boardman  & 
Miller,  whereas  the  intention  of  all  con- 
cerned was  to  Insure  Boardman  &  Bartle, 
and  that  this  was  a  mutual  mistake  and  in- 
advertence of  both  parties.  They  further  de- 
clare upon  the  policy  as  sought  to  be  re- 
formed in  a  way  to  recover  the  amount  spec- 
ified therein  for  the  loss  of  the  property  by 
fire  occurring  August  3,  1915,  within  the 
period  for  which  the  insurance  was  to  be 
effective.  The  answer  traverses  most  of  the 
allegatioos  of  the  complaint,  ond  especially 
the  averment  of  mistake.  It  charges  that 
the  policy  was  issued  on  or  about  Novemlrer 
27,  1914,  at  which  time  the  chattels  were 
owned  by  the  plaintiff  Boardman  and  one 
Miller  under  the  firm  name  and  style  of 
Boardman  &  Miller,  that  at  that  time  neither 
Bartle  nor  the  firm  of  Boardman  &  Bartle 
bad  any  interest  therein,  and  that  the  de- 
fendant Intended  to  and  did  Issue  and  deliv- 
er the  policy  to  Boardman  &  Miller,  design- 
log  only  to  insure  their  Interests.    It  then 


redtes  that  the  policy  provided  that  It  should 
be  ^tlrely  void  luiless  otherwise  provided  by 
agreement  Indorsed  thereon  or  added  there- 
to, "if  the  Interest  of  the  Insured  be  other 
than  unconditional  and  sole  ownership,  or 
If  any  change,  other  than  by  the  death  of  an 
Insured,  take  place  in  the  Interest,  title,  or 
possession  of  the  subject  of  Insurance";  that 
about  December  18,  1914,  the  partnership  of 
Boardman  &  Miller  was  dissolved  by  the  de- 
fendant Bartle-  purchasing  and  succeeding 
to  the  ownership  of  MlUer  In  the  Insured 
property;  and  that  no  agreement  providing 
for  any  change  In  the  haterest  of  the  insor- 
ed  In  or  to  the  property  or  for  any  change 
in  the  interest,  tltlfi,  or  poaBession  of  the  sub- 
ject of  Insurance  was  ever  made  by  or  on 
behalf  of  the  defendant,  or  Indorsed  or  add- 
ed to  said  policy  of  insurance.  The  reply 
traverses  the  new  matter  in  the  answer  and 
states.  In  substance,  that  ndther  the  plain- 
tiffs nor  Miller  ever  made  any  application 
for  insurance,  nor  did  the  defendant  make 
any  inquiries  as  to  the  ownership  of  the  ar- 
ticles insured,  but  received  the  premium, 
well  knowing  that  the  plaintiffs  were  In  pos- 
session of  and  ownei's  of  them  and  led  the 
plaintiffs  to  believe  that  the  property  and 
their  interests  therein  were  Insured,  and 
thereby  waived  the  conditlw  of  the  policy  as 
to  ownership  and  all  objections,  rights,  and 
privileges  thereunder  or  arising  therefrom. 
A  further  defense  not  necessary  to  be  con- 
sidered here  relates  to  a  gami^ment  of 
the  defendant  company  by  creditors  of  Bar- 
tle seeking  to  satisfy  their  clalma  out  of  in- 
surance money  due  him.  The  court  decreed 
a  reformation  of  the  poUcy  as  prayed  ft>r  by 
the  plaintiffs,  together  with  a  recovery  from 
the  company  of  f3,00Q,  the  face  of  the  policy, 
and  ordered  that  ont  of  It  certain  snms  should 
be  paid  to  the  other  defendants  in  settlement 
of  donandis  against  tbtt  fltm  and  Bartle. 
The  company  appealed. 

J.  C.  Veazie,  of  Portland  CVeazie,  McCourt 
&  Veazie,  of  Portland,  on  the  brief),  for  ap- 
pellant  Wilson  T.  Hnm^  of  Portland,  toi 

respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  vital  question  to  be  deter- 
mined is  whether  a  mistake  has  been  shown 
in  the  framing  of  the  p<^cy  within  the  mean- 
ing of  the  law  so  as  to  Justify  its  amend- 
ment according  to  the  prayer  of  the  plain- 
tiffs. The  precept  on  the  subject  of  correc- 
tion of  an  Instrument  for  a  mistake  is  firm- 
ly implanted  tn  the  Jurisprudence  of  tihis 
state  to  the  effect  that  the  complaint  must 
distinctly  allege  what  the  original  agreement 
of  the  parties  was,  and  point  out  with  clear- 
ness and  precision  wherein  there  was  a  mis- 
understanding; that  such  mistake  was  mu- 
tual and  did  not  arise  from  the  gross  negli- 
gence of  the  plaintiff  or  that  his  misconcep- 
tion originated  In  the  fraud  of  the  detend- 
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ant  BlTaitB  t.  Steger,  B  Or.  147;  Lewis  t. 
Lewis,  6  Or.  160 ;  St^bens  t.  Unrtan,  6  Or. 
19S;  McCoy  t.  Bayley,  8  Or.  196 ;  Ibster  t. 
Schmeer.  16  Or.  863,  19  Pae.  626;  Hyland  t. 
Etyland,  10  Or.  SI,  28  Pae  Sll;  Meter  t. 
^lly.  20  Or.  86,  25  Pac  78;  Epstein  T. 
State  Ins.  Co.,  21  Or.  179,  27  Fa&  104S; 
Kleinsorge  t.  Rohse,  26  Or.  61,  84  Pac.  874; 
Osboni  V.  Eetchom.  25  Or.  852,  35  Pac.  972; 
Thornton  v.  Erlnibel.  >28  Or.  271,  42  Pnc. 
905;  Mltcbell  T.  Bolman.  30  Or.  280,  47  Pac. 
616;  Si^lwood  T.  Henneman,  36  Or.  576,  60 
Pac.  12;  Stein  t.  Phillips,  47  Or.  545,  84  Pac. 
793;  Bower  Bomer,  49  Or.  182,  88  Pac. 
1104;  Smith  t.  Interior  Warehouse  Co.,  61 
Or.  578.  94  Paa  508,  06  Pac.  499;  Howard 
r.  Tettdbanm,  61  Or.  144,  120  Paa  873; 
Snksdorf  t.  Spokane,  P.  &  S.  Ry.  Co.,  72  Or. 
308,  148  Pac  11(M;  B^de  t.  Elrkpatrick,  78 
Or.  466,  irS  Pac.  41,  488. 

[2)  Havlns  in  mind  tlie  necessily  of  alleg- 
ing  and  proving,  as  well,  tliat  the  mistake 
was  matoal.  It  Is  not  sufficient  to  reform  an 
instrument  If  it  Is  shown  that  it  does  tiot 
ezpresa  the  Int^t  ot  one  of  the  parties,  but 
does  conform  to  that  of  the  other.  In  every 
contract  there  must  be  the  aggregatio  men- 
tlum,  or  meeting  of  minds,  of  all  the  con- 
tractlDg  persons.  This  principle  would  be  ut- 
terly destroyed  If  the  court  should  under- 
take to  correct  what  was  a  mistake  of  only 
one  of  the  participants  In  the  agreement. 

It  becomes  necessary,  therefore,  to  Inquire 
Into  the  evidence  In  the  Instant  case  to  de- 
termine whether  there  was  a  mutual  mis- 
take. The  property  described  Id  the  policy 
consisted  of  billiard  tables  with  their  equip- 
ment and  other  personalty  In  a  billiard  room 
and  cigar  stand  In  a  building  In  Portland, 
Or.  It  was  subject  to  two  chattel  mortgages 
held  by  the  defendant  Trautman  said  to  have 
been  given  to  him  by  Phillip  S.  -  Miller  and 
the  plaintiff  Boardman  under  the  firm  name 
of  Boardman  &  Miller.  It  had  l>eeu  Insured 
for  the  benefit  of  Trautman  as  mortgagee 
and  the  firm  of  Boardman  &  Miller  as  own- 
ers by  a  policy  of  the  defendant  company  ex- 
piring December  18,  1914.  The  testimony  Is 
to  the  effect  that  on  the  evening  of  Decem- 
ber 17,  1914,  the  plaintiff  BarUe  and  Miller 
finished  negotiations  with  . each  other  for  the 
sale  to  the  former  by  the  latter  of  his  intei^ 
est  in  the  property  and  business.  On  the  fol- 
lowing day  they  executed  a  written  Instru- 
ment transferring  the  title  from  Miller  to 
Bartle,  and  In  payment  of  the  purchase  price 
the  latter  gave  his  check  of  that  date,  which 
was  cashed  two  or  three  days  afterwards. 
Mr.  Bnrgard,  the  agent  of  the  defendant  com- 
pany, wlio  transacted  all  the  business  on  Its 
behalf,  teatiiles  that  he  wrote  op  the  policy 
in  auestlon  Norember  27,  lftl4.  It  being  the 
date  thereof,  and  delivered  it  to  Boardman 
three  or  four  days  later.  There  is  no  dispute 
about  the  data  the  policy  was  actually  writ- 
ten. The  only  witness  who  testifies  for  the 
plalntlflB  about  Its  actual  delivery  was  the 


plaintiff  Boardman.  Referring  to  Borgard, 
coDuscl  tor  plaintiffs  asked  Boardman: 
"When  did  he  giTe  yon  that  poUeyr*  The 
witness  answered:  "It  was  about  the  ISth  of 
December ;  I  think  the  ISth."  This  is  a  literal 
quotation  of  all  the  testimony  for  tlie  plain- 
tlffa  as  to  the  date  of  the  actual  delivery  of 
the  policy,  l^e  plaintiff  Bartle  declares  that 
he  never  saw  It  until  after  the  fire,  that  the 
first  he  learned  that  the  property  was  In* 
sured  was  two  or  three  days  afta  he  took 
posaesEAon,  and  that  he  did  not  know  Bur- 
gard. 

Opposed  to  the  testimony  of  Boardman  as 
to  the  date  of  ddivny  is  that  of  Borgard, 
who  says  he  mote  the  policy  November  27, 
1914.  and  deUvered  it  three  or  four  days 
later,  as  stated.  The  presnmptioD  la  that  the 
writing  is  truly  dated.  L.  O.  L.  |  799,  subd. 
23.  In  addition  to  this,  Burgard  testifies  to 
a  conversation  he  had  with  Boardman  at  flie 
time  he  delivered  the  policy  respecting  the 
renewal  of  the  previous  one,  which  would 
expire  December  18th,  The  witness  says,  in 
substance,  that  Boardman  at  first  demurred 
to  renewing  It  because  he  had  a  customer  oC 
the  place  who  had  solicited  the  Insnrance, 
but  upon  finding  tliat  Burgard's  firm  was 
agent  for  the  building  he  condaded  it  would 
be  a  good  thing  to  stand  In  with  the  agent 
under  the  circumstances,  and  accepted  tba 
policy,  and  stated  that  be  would  put  it  in 
the  safe,  and  undoubtedly  in  a  few  days  Mr. 
Trautman  would 'come  and  get  It  This  con- 
versation Is  not  denied  by  Boardman. 
Boardman  also  teslifles  that  he  did  not  read 
the  policy,  but  two  or  three  days  later  sur- 
rendered it  to  Trautman,  the  mortgagee, 
whose  interest  was  protected  by  it  The  de- 
tailed account  given  by  Burgard  of  the  in- 
terview which  to<^  place  when  the  policy 
was  banded  to  Boardman,  wMch  the  latter 
does  not  challenge,  contrasted  with  the  bald 
statement  of  Boardman  to  the  effect  that  he 
thinks  it  was  about  the  18th  that  be  received 
the  instrument,  operates  strongly  to  turn  the 
scale  in  favor  of  the  defendant  company. 
Boardman  further  says  that  two  days  after 
the  fire,  wliich  happened  on  the  night  of  Au- 
gust 2-3,  1915,  Mr.  Trautjnan  told  him  the 
policy  was  made  In  favor  of  Boardman  St 
Miller  instead  of  Boardman  &  Bartle;  y^ 
there  is  in  the  record  a  letter  dated  August 
7,  1915,  addressed  to  the  company  notifying 
it  of  thB  Are  destroying  the  property  which 
Boardman  with  his  own  hand  signed  by  th» 
firm  name  of  Boardman  &  Miller.  He  de- 
dares  on  cross-examination  that  he  knew 
that  the  partneishlp  of  Boardman  &  Miller 
had  ceased  to  exist  when  he  wrote  the  letter. 
When  be  was  asked,  "Yon  knew  at  that  tlm* 
all  you  know  now  about  the  drcumstanoea. 
of  the  issuance  of  that  poUcy?  he  answered, 
"I  didn't  know  whether  it  made  any  differ- 
ence OT  not"  Burgard  says  he  knew  from 
the  former  policy  that  Miller  had  an  Inter- 
est, and  that  he  Intended  to  insure  Board- 
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man  ft  Miller.  He  testifies  that  the  previous 
policy  expired  December  X8,  1914;  that  It 
had  not  been  originally  Issued  to  Boardman 
it  UlUor,  tffA  was  transferred  to  than  af ter^ 
wards.  As  to  his  Intention  about  whom  he 
Insured  the  following  extract  from  his  tes- 
ttnumy  on  cross-examlnatioD  Is  given: 

Whose  property  did  yoa  intend  to  insure 
the  18th  day  of  December,  the  owners*  or  eorae- 
body  else?  A.  Boardman  &  Miller.  Q.  Yoa 
intended  to  insure,  Mr.  Burgard,  the  people  «bo 
owned  the  prroerbr?  A  Boardman  &  Miller; 
yea,  air.  Q.  You  intended  to  Insure  the  people 
who  owned  the  property?  A  Yes.  sir.  Q.  If 
Boardman  &  Miller  didn't  own  the  proper^, 
'ou  didn't  intend  to  insure  the  property?  A. 
(  they  didn't  own  it  and  we  knew  they  didn't, 
no,  air.  Q.  How  would  you  leam  whether  th^ 
did  or  did  not?  A.  We  naturally  wonld  be  ad- 
Tised  if  Mr.  Miller  sold  out  Q.  Don't  ^oa 
make  an  inquiry  when  yon  iasae  a  new  pohcy, 
don't  you  make  an  inquiry  as  to  who  owned  the 
property?  A.  No,  sir:  not  necesnary  on  a  re- 
newal. Q.  This  was  not  a  renewal  of  Board- 
man  &  Miller?  A.  Yes,  sir.  Q.  Yoo  claim 
there  was  an  assiffnment  to  Miller?  A.  Yes,  sir. 
Q.  Where  is  that  araignmeDt?   A.  On  the  old 

Solicy.  Q.  Where  Is  tiiat  old  policy?  A.  I 
on't  know  whether  Mr.  Bmrdman  or  Mr. 
Trautman  has  it,  it  would  t>e  in  the  hands  of 
some  of  the  Interested  parttes." 

^nier»  Is  nothing  to  contradict  Burgard's 
statement  on  oath  that  the  policy  was  written 
Kovemher  27>  1914,  which  Is  supported  by 
the  presnmptlon  above  noted  that  the  writing 
was  truly  dated.  Hie  fact  that  Boardman 
dgned  the  notice  with  the  firm  name  of 
Boardman  &  MUler  when  he  knew  the  actual 
fi>rm  of  the  policy  fnm  Trautman's  previous 
statement  to  him  Impairs  the  ireli^t  of  his 
testim(Hiy.  He  was  evldMitly  proceeding  at 
that  time  on  the  theory  that  the  Instrummt 
was  correct  and  was  trying  to  collect  on  It 
as  originally  written. 

If  we  contemplate  the  transaction  as  of 
the  date  that  the  document  was  actually 
framed,  It  Is  plain  that  neither  party  to  It 
had  either  Boardman  as  a  single  Individual 
or  bis  new  Arm  in  contemplation,  because 
that  was  long  before  the  property  changed 
hands  from  the  ali  concern  to  the  new.  If 
we  judge  It  as  of  Deoembw  18th,  and  concede 
that  the  paper  was  not  actually  delivered  to 
Boardman  until  that  date,  still  there  Is  noth- 
ing in  the  testimony  showing  that  the 'defend- 
ant or  any  of  its  agmts  knew  anything  about 
Bertie  or  his  new  Arm.  It  Is  manifest  that, 
when  Burgard  wrote  the  policy  on  November 
27th.  he  bad  no  intention  to  contract  with 
Bartle  because  he  knew  nothing  about  him. 
There  is  no  pretense  in  the  testimony  that 
anything  occurred  to  change  this  situation 
so  tar  as  the  company  was  concerned;  for 
Bartle  himself  says  he  did  not  know  Burgard 
and  never  saw  the  policy  until  after  the  Are. 
Hence  there  could  not  be  any  mutuality  of 
mistake.  The  allegation  of  the  complaint  to 
the  effect  that  the  defendant  company  had 
full  knowledge  that  the  plaintiffs  were  in 
possession  of  and  claimed  to  be  the  owners  of 
the  property  is  utterly  without  proof  to  sus- 
tain it.  Moreover,  It  Is  highly  probable  that 
164P^-86 


If,  Indeed,  0ie  policy  was  not  delivwed  to 
Boardman  until  the  IBQi,  the  first  day  of  the 
existence  (rf  the  new  firm,  he  would  have 
called  the  attention  of  his  new  partnw  to 
the  transaction  at  that  time. 

[3, 4]  The  probahlllty  as  a  matter  of 
of  testimony  Is  that  Burgard  delivered  the 
policy  to  Boardman  tfbout  the  Ist  of  Dec^- 
ber,  while  the  old  firm  was  yet  In  being,  and 
before  the  new  one  was  contemplated  by  even 
its  members,  much  less  by  the  defendant 
UndOT  such  (drcnmstances  It  Is  a  principle 
that  the  testimony  as  to  the  real  contract 
Intended  by  the  parties  must  be  clear  and 
convincing,  and  that.  If  Is  at  an  egnal  bal- 
ance either  as  to  what  the  agreement  was  or 
as  to  whether  the  mistake  was  mutual,  the 
correction  desired  by  the  plaintiffs  will  not 
be  allowed.  Even  If  we  Impute  to  Boardman 
and  Burgard  equal  credibility  as  witnesses, 
the  scale  is  at  a  balance,  and  there  Is  a  lack 
of  that  clear  and  convincing  evidence  de- 
manded by  the  authorities.  But,  as  we  have 
seen,  the  testimony  of  Boardman  Is  weakened 
by  the  fact  that  he  treated  the  policy  as  hav- 
ing been  properly  written  In  the  name  of 
the  old  Arm  when  he  notified  the  company  of 
the  fire  and  signed  thereto  the  name  of 
Boardman  ft  Miller.  It  Is  also  depreciated 
by  Burgard's  narration  of  the  conversation 
occurring  when  be  delivered  the  policy  to 
Boardman,  whldi  talk  the  latter  does  not 
deny.  The  elanent  of  mutuality  In  the  al- 
leged ndstake  Is  not  established  by  evoi  a 
pr^nderance  of  the  testimony.  Fraud  Is 
not  Imputed  to  the  defendant,  and  It  was 
expressly  disclaimed  at  the  argument 

[1, 1]  Something  was  said  at  the  bearing 
abont  the  failure  of  the  company  to  inquire 
about  the  ownership  of  the  property  being  a 
waiver  of  that  condlU(m  ot  the  poUcy:  Con- 
ceding, but  not  deciding,  that  waiver  was 
properly  pleaded,  yet  undw  ^ch  drcnm- 
stances  the  plaintiffs  would  have  a  plain, 
speedy,  and  adequate  ramedy  at  lav  upon  the 
p<dicy,  coupled  with  an  aUegathm  that  wltti 
Uie  knowledge  of  all  the  facts  the  defendant 
dlsp^ised  with  that  condition  abont  the  tkle 
to  the  chatty  O^ils  would  defeat  a  suit  In 
equity  undo*  well-known  prlndplea.  Sn<di 
precedents  as  Alleslna  v.  London  Ins.  Co.,  45 
Or.  441,  78  Pac.  392,  2  Ann.  Cos.  284,  and 
Arthur  T.  PalaUne  Ina.  Co.,  35  Or.  27,  81,  BT 
Pac.  02,  76  Am.  St.  Rep.  45(^  te&dilng  the 
doctrine  of  waiver  under  such  drcnmstances, 
were  cited  In  support  of  the  argument  on 
that  question  on  b^alf  of  the  plaintlfRi. 
Those  cases  were  decided  before  the  enact- 
ment  of  the  standard  policy  law  embodied  in 
chapter  6,  tit.  34,  L.  O.  Ii.,  as  amended  by 
the  act  of  February  23,  1911  (Laws  1911,  p. 
279).  As  construed  by  this  court  in  Oatman 
v.  Bankers'  Fire  Belief  Ass'n,  66  Or.  388,  133 
Pac.  1183,  134  Pac.  1033,  and  Flnlon  v.  Na- 
tional Union  Fire  Ins.  Co.,  65  Or.  493,  132 
Pac.  712,  the  statutory  conditions  cannot  be- 
waived  exc^  in  the  manner  provided  In  the 
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statute  itself  wliidi  muBt  be  In  writing  at* 
tadied  to  or  upon  the  face  of  the  policy.  ThQ 
ouctment  mentioiied  gtvee  the  prorlaUHU  of 
the  policy  the  force  of  law,  under  penalty, 
for  it  la  made  a  mtad^neanor  fbr  an.  insur- 
ance company,  its  offlcraa  or  agents,  to  delir- 
ev  a  policy  of  Are  insorance  en  property  in  the 
state  exc^  as  prescrU)ed  in  tiUs  legislation. 
Both  parties  to  a  policy  must  be  held  to 
know  the  law.  The  Allesina  Case  and  others 
Uke  it  lose  their  importance  and  are  not 
apidlcable  to  policies  Issued  since  the  passage 
of  the  law.  If  tite  conditioa  as  to  ownership 
of  the  property  had  been  waived,  it  could  be 
evidenced  only  by  writing  nmfbnniiig  to  the 
le^  requiremoit,  in  wblcb  event  the  remedy 
at  law  would  have  been  ample  were  the  cabg 
properly  jdeoded.  The  essmce  of  the  present 
contention,  however,  is  that  a  mutual  mistake 
happened  calling  for  a  reformation  of  the 
instrument,  but  it  has  not  been  ostiU»llshed. 
The  testimony  strongly  points  to  the  conclu- 
sion that  the  policy  was  in  effect  at  the  time 
the  property  changed  hands,  true  enough  for 
a  period  yet  to  begin,  as  it  properly  might 
have  been  stipulated,  but  that,  owing  to  the 
Inadvertrace  of  the  members  of  the  firm  the 
transfer  of  Oxe  insurance  was  not  ^ected 
until  it  was  too  late. 

The  result  Is  that  the  decree  of  the  circuit 
court  Is  reversed,  and  one  here  entered  dls- 
mla^ng  the  suit. 

McBRIDE.  0.  J.,  and  BDNSOM  and  HAB- 
BIS,  JJ.,  concur. 


POULLOS  V.  GROVE. 
(Suprane  Oourt  of  Oregon.  April  24,  1917.) 

1.  Mastbb  and  Ssbvaitt  ^^(11)— Neglz- 
osncE  «»101— Injubieb  to  Sebvahi^Eii- 
PLoTZBs'  LiADiumf  Act  —  Contbibutobt 
Nequoencb. 

In  a  servant'B  action  for  injuries,  a  com- 
plaint, alleging  that  defendant  employed  plain- 
tiff as  a  farm  laborer  and  directed  nim  to  go  to 
the  second  Btory  of  a  bam  for  tbe  purpose  of  as- 
sisting in  throwing  down  bay,  negligently  failing 
to  warn  him  that  there  was  a  bole  in  the  floor 
of  the  second  story  or  to  guard  such  bole,  and 
that  owing  to  darlcness  and  insufficiency  of  lan- 
tern light  the  plaintiff  fell  through  such  hole 
and  was  injured,  stated  a  cause  of  action  within 
the  purview  of  the  Employer's  Liability  Act 
(I^aws  1911,  Ik  1^ ;  and  hence,  under  the  direct 
provisions  of  section  6  of  the  act,  contributory 
negligence  of  plaintiff  was  not  a  defease,  but 
coulcTonly  be  taicen  into  account  by  the  jury  In 
fixing  the  amount  of  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  82B,  826;  Negligence, 
Cent  iSg.  91  85,  163,  104,  167.] 

2.  Master  ahd  Sebvaht  «=3286((i)— Injuries 
TO  Sebvant— Emflotebs'  Liabiutt  Act— 

QlTESnON  FOB  JUBT. 

The  (Question  whether  plaintlfTs  employment 

was  one  of  risk  or  danger,  and  hence  under  the 
Employers'  Liability  Act,  which  involves  the 
consideration  of  the  conditions  under  which  the 
work  was  to  be  performed  as  well  as  the  class  of 
employment,  hetd  for  tbe  jury  under  proper  in- 
structions. 


3.  Mastbb  and  Sebvaht  ^^86(8)  —  Ikjuxx 

TO  SeBVANT— EUPLOTERS    I^ZABILITT  ACT— 

SUFnciBNCT  OP  Evidence. 
Evidence  AeZd  sufficient  to  go  to  the  jury  on 
tbe  hypothesis  that  plaintiff  was  in  the  loft  pur- 
suant to  the  direction  of  the  defendant,  that  he 
wfis  ignorant  of  the  hole,  and  that  he  could  not 
see  it  owing  to  the  darkness  and  Insnfflciency  of 
the  lantern  light 

[Ed.  Note.— For  other  cases,  sea  Uastv  and 
Servant,  Cent  l>ig.  1 1010.] 

Department  1.  Appeal  frcHU  Circuit  Court, 
Linn  County ;  Percy  B.  Kelly,  Judge. 
Action  by  William  PouIIos  against  B.  U. 

Orove.  Judgment  for  def<!Ddant,  and  plain- 
tiff ai^ieals.  Reversed  and  remanded  tor 
further  proceedings. 

In  substance,  It  appears  from  tiie  complaint 
that  at  the  dates  mentioned  therein  the  de- 
fendant owned  and  operated  a  farm  in  Llan 
county,  Or.,  upon  whI<A  was  situated  a  two- 
story  bam.  About  16  feet  above  the  first 
floor  was  the  second  story,  where  the  hay 
used  for  feeding  the  stock  was  stored,  and 
It  was  necessary  for  those  engaged  In  that 
work  to  go  there  and  pitch  It  down  to  the 
racks  and  mangers  below.  About  March  18, 
1915,  the  defendant  employed  the  plaintiff  to 
do  general  farm  work  for  him,  among  other 
things  to  assist  In  feeding  the  horses,  milk- 
ing tba  cows,  and  the  like.  Hie  i^aintlfTs  in- 
itiatory pleading  proceeds  then  as  follows : 

"That  on  or  about  March  31,  1916,  and  while 
plaintiff  was  employed  by  defendant,  and  pursu- 
ant to  such  employment,  and  about  8  o'clock 
in  the  evening  of  said  my.  defendant  directed 
plaintiff  to  ascend  to  the  said  second  storr  in 
said  bam  for  the  purpose  of  assisting  In  throw- 
ing hay  down  from  said  loft  in  said  bam  to  the 
racks  and  mangers  of  tb»  horses  for  the  purpose 
of  feeding  said  Dorses,  and  to  go  upon  the  hay  in 
said  second  story  at  and  near  that  certain  hole 
and  pitfall  hereinafter  mentioned ;  that  prior 
to  said  time  plaintiff  had  not  been  in  tbe  loft 
and  second  story  of  said  bam  and  was  not  fa- 
miliar with  the  conditions  that  obtained  therein 
and  did  not  know  of  the  existence  of  that  cer- 
tain hole  and  pitfall  hereinafter  mentioned : 
that  at  Bsid  time  the  entire  second  story  and 
bay  loft  in  said  barn  was  enveloped  in  darkness, 
and  plaintiff  was  unable  to  see  the  conditions  ex- 
isting in  said  second  story  and  in  said  bam, 
and  did  not  see  and  could  not  see  said  hole  and 

Eitfall,  and  that  the  same  was  cfmcealod  and 
ivieible:  that  at  said  time  and  at  all  times 
herein  alleged  it  became  and  was  the  duty  of 
defendant  to  provide  plaintiff  a  aafe  place  in 
which  to  perform  said  services  and  work,  and  to 
warn  plaintiff  of  the  dangers  Incident  to  the  per- 
formance thereof,  and  to  wam  plaintiff  of  the 
perils  and  dangers  existing  on  the  premises 
and  on  said  second  story  of  said  bara  and  of 
the  existence  of  the  hole  and  pitfoll  hereinaft- 
er mentioned ;  that,  in  violation  of  lifa  said 
duty,  defendant  negligently  and  cardemly  caus- 
ed and  suffered  a  certain  hole  and  pitfall  some 
six  feet  square  in  dimensions  to  extend  throogfa 
tbe  hey  and  second  storv  of  said  building  at  and 
near  the  place  where,  plaintiff  and  others  feed- 
'ing  said  stock  were  required  to  work  and  re- 
main while  feeding  said  stock,  moA  tiiereby  ren- 
dered said  place  dangeroos  to  the  life  and  per- 
son of  plaintiff  and  others  working  therewith, 
and  negligently  and  carelessly  failed  and  omit- 
ted to  place  any  guard  or  guards  around  said 
hole  and  pitfall,  and  negligently  and  carelessly 
failed  and  omitted  to  warn  plaintiff  of  the  pres- 
ence and  existence  of  said  pitfall,  and  negtigent- 
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ly  and  carelessly  reqneated  and  clirected  plain- 
tifE  to  go  upon  said  hay  and  second  storr  and 
over  and  across  same  where  said  pitfall  exiated  ; 
tbat  at  said  time  plaintiff  had  no  knowledge  of 
said  pitfall  or  the  dangers  and  perils  incident 
to  going  uiKin  said  ha; ;  that  at  all  times  here- 
in alleged  it  was  and  is  practicable  to  provide 
good  and  sufficient  gnards  in  the  way  of  walls, 
boards,  and  lights  that  would  have  warned 
plaintiff  of  the  existence  of  said  hole  and  pitfall 
and  prevent  plaintiff  from  falling  therein ;  that 
In  compliance  with  the  commands  and  requests 
of  defendant  and  In  the  coarse  of  his  employ- 
ment  plaintiff  ascended  the  second  story  as  di- 
rected by  defendant  for  the  purpose  of  feeding 
said  stock;  that  while  In  tne  performance  of 
aaid  dnty,  and  withoot  fault  upon  the  part  of 
plaintiff,  and  steely  by,  reason  of  the  negUi^ce 
of  defendant  as  hereinabove  alleged,  plaintiff 
fell  with  great  force  and  violence  through  said 
hole  and  pitfall  down  from  the  said  second  story 
In  said  building  to  the  floor  on  the  first  story 
of  said  btiildiog  some  15  feet  distant  below, 
thereby  breaking  the  bone  in  plaintifTs  left  thigh 
and  hip  and  lacerating  and  briilBiog  the  muscles, 
nerves,  and  skin  of  plaintiff's  left  arm,  left  side, 
and  left  leg,  and  caoaing  plaintiff's  left  1m  and 
hip  to  permanently  remain  stiff  and  weak  and 
^ortened." 

Tbe  remainder  of  the  complaint  r^tes  to 
tlie  use  and  condition  of  the  plaintiff,  bis 
earning  capacity,  and  hla  damage  both  gen- 
eral and  apedal,  concluding  with  a  demand 
'  tor  Judgmoit.  Tbe  answw  denies  all  the  al- 
legationa  ot  the  complaint  except  the  owner- 
sUp  of  tbe  &nn  and  barn  thereon,  and  the 
fact,  as  tbe  answer  contends,  tbat  tbe  plain- 
tiff Injured  himself.  Tbe  afflnnatlTe  defense 
Is  to  the  eet  tbat  tbe  plaintiff  went  into  the 
bam  loft  wittioid;  any  direction  of  tbe  defend- 
ant and  without  any  reason  Cor  his  being 
there ;  that  whateror  Injury  be  received  was 
because  of  his  own  carelessness  and  negll- 
gence  in  not  observing  the  hole  through  which 
he  fen.  This  In  turn  was  traversed  by  the 
reply.  The  assignments  of  error  relate  to  the 
giving  of  certain  instructions  by  the  court 
From  a  judgment  in  favor  of  the  defendant, 
the  plaintiff  appeals. 

M.  v.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  on  the  brief), 
for  appellant  Gale  S.  Hill,  of  Albany  (Hill 
&  Marks,  of  Albany,  on  the  brief),  tot  re- 
spondent 

BURNETT,  J.  (after  staUng  the  facts  as 
aboTe).  There  Is  testimony  on  behalf  of  tbe 
plaintiff  to  the  effect  that  be  applied  to  the 
defendant  for  employment;  tbat  the  latter 
told  him  there  was  not  much  to  do,  but  that 
If  he  needed  work  he  would  employ  him, 
paying  him  whatever  was  right,  and  that 
aftw  a  while  when  there  was  more  to  do  be 
woiUd  recompense  him  with  money;  and, 
fnittier,  that  for  serial  days  he  worked 
about  the  farm  cutting  and  burning  brush, 
helping  to  pick  up  lambs,  and  milking.  Be- 
latlng  to  the  mishap  In  question,  he  testifies 
that  Id  the  evmlng  when  supper  was  over 
and  after  dark  the  defeodant's  son  remarked 
that  It  was  time  to  go  and  feed  the  horses, 
whereupon  the  defendant,  to  quota  the  wit- 
ness,'saldi 


"Wen.  he  soys  to  me.  Ton  had  better  go  with 
him  and  help  him  to  do  that,  too.  He  will  show 
you  where  the  hay  is,  and  you  will  know  your- 
self next  time.*  And  X  told  him,  'All  right^  Q. 
What  did  yon  do?    A.  His  son  stepped  out  of 

I  doors  and  got  tbe  lantern,  and  llght^  the  laa- 
tem,  and  started  for  the  bam,  and  I  was  fol- 

I  lowing  him.  Q.  Had  you  ever  been  in  the  sec- 
ond story  of  that  bam  before?  Al.  No.  •  •  • 
Q.  And  after  yon  got  to  the  bam,  where  did  you 
go?  A.  We  started  to  go  upstairs,  up  to  the  up- 
per deck,  Q.  And  how  were  you  traveling?, 
A^  I  was  keeping  following  him,  always  right 
behind  him.  Q.  And  what  was  the  condition, 
so  far  as  you  could  see  the  floor,  upstairs?  A. 
Couldn't  see  anything  else ;  just  keeping  follow- 
ing his  tracks.  It  was  too  dark,  and  I  couldn't 
see  nothing  else,  and  following  nim  and  follow- 
ing the  signs  of  die  light  against  the  other  wall 
of  the  bam.  Q.  And  what  happened?  A.  Aft- 
er I  walked  about  probably  4  oi  G  feet,  some- 
thing like  that,  then  I  fell  through,  fell  all  at 
dnce.  I  don't  know  how  I  fell,  but  I  hit  the 
second  floor.  I  hit  the  floor,  and  I  was  laying 
there.  I  don't  know  how  long  I  was  laying 
th»e:  and,  when  I  come  up  to  myself,  I  seen 
Mr.  Grov«*8  son  standing  beside  me  with  tbe 
lantern  on  bis  hsnd." 

The  plaintUTa  further  tesUmony  was  to 
tbe  ^ect  that  bds  b!^  was  brokMi  and  relates 
to  his  subsequent  sufferings.  It  Is  undltqput- 
ed  that  In  ttie  Bec<md  floor  over  the  driveway 
leading  Oirougb  tbe  bam  was  a  hole  6  11 
feet  In  the  clear.  Tbe  st^rway  leading  np 
to  the  hay  loft  ended  26  Inches  from  one 
comer  of  the  large  hole.  The  plaintiff  tes- 
tified. In  substance,  that  on  the  occasion  men- 
tioned the  defendant's  eon  preceded  him  and, 
going  np  to  the  loft,  passed  neur  tbe  big  hole 
to  tbe  west  end  thereof,  turned  across  and 
hung  his  lantern  on  a  post  bear  the  souUi- 
west  comer  of  the  hole,  and  tbat  the  plalntUt 
following  him  during  this  time  fell  through 
the  hole  to  the  floor  baiow. 

[1]  Tbe  court  In  various  forms  Instmcted 
the  jury  that.  If  the  plaintiff  by  his  own  neg- 
ligence contributed  to  the  Injniy,  he  could 
not  recover  at  alL  For  Instance,  when  ttie 
jury  returned  for  farther  instmctlons,  the 
court  said  to  them: 

"If  both  parties  were  nei^ligent  and  the  neg- 
ligence of  each  contributed  directly  to  the  injury, 
the  plaintiff  cannot  recover.  That  is  the  doc- 
trine of  contributory  negligence." 

We  have  In  this  case  a  pleading  sufficient 
to  disclose  an  employment  of  the  plaintiff  by 
the  defendant.  It  states  enough  to  show 
that,  In  the  manner  In  which  It  was  to  be 
accomplished,  the  work  at  which  he  waa  set 
Involved  a  risk  and  danger  to  tbe  employ^ 
performing  tbe  same. 

It  Is  said  in  what  is  known  as  the  Employ- 
ers' Liability  Act  (Laws  1911,  p.  16,  9  1): 

"And  generally,  all  owners,  contractors  or 
subcontractors  and  other  persons  having  charge 
(rf,  or  resp<nisible  for,  any  work  invt^ving  a  risk 
or  danger  to  the  employes  or  the  public,  shall 
use  every  device,  care  and  precaution  which  it 
is  practicable  to  use  for  the  protection  end  safe- 
ty of  life  and  limb,  limited  only  by  the  necessi- 
ty for  preserving  the  efficiency  of  the  stmctnre, 
machine  or  other  apparatus  or  device,  and  with- 
out regard  to  tiie  additional  cost  of  suitable  ma- 
terial or  safs^  appliance  and  devlees." 

We  have  decided  In  effect  on  numerous  oc- 
casions tbat  tiila  language  enlaiges  rather 
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tban  restricts  tbe  particular  words  used  la 
first  part  of  the  section,  from  which  tbe 
excerpt  Is  takes.  For  Instance,  In  Yovovlch 
v.  FaUs  City  Lumber  Co.,  78  Or.  685,  149  Pac. 
041,  we  applied  It  to  a  case  where  the  plaln- 
tlfTs  decedent  was  killed  by  the  release  of  a 
tree  which  had  been  bent  over  by  another 
fallen  tree  from  which  he  had  cut  a  saw 
log.  The  statute  was  held  applicable  In 
Marks  T.  Columbia  County  Lumber  Co.,  77 
Or.  22,  149  Pac.  1041,  Ann.  Gas.  1917A,  306, 
where  the  plaintiff  was  Injured  by  the  action 
of  a  fractious  horse  which  he  was  using  to 
haul  lumber  for  the  defmdant  In  Dom  t. 
Clarke-Woodward  Drug  Co..  65  Or.  516,  133 
Pac.  361,  the  work  involved  was  the  Installa- 
tion of  a  transom  In  the  wall  of  an  office  re- 
quiring the  use  of  a  ladder  which  slipped 
and  allowed  the  plaintiff  to  fall  upon  the  floor 
whereby  he  received  the  injuries  of  which  he 
complained.  The  enactment  was  applied 
there.  It  governed  the  case  of  Scballer  v. 
Pacific  Brick  Co.,  70  Or.  557,  139  Pac.  913, 
where  the  plaintiff  was  Injured  in  working 
about  a  pressed  brick  machine.  It  ruled  In 
Heiser  v.  Shasta  Water  Co.,  71  Or.  566,  143 
Pac.  917,  In  which  the  injury  was  the  result 
of  an  explosion  of  a  syphon  bottle  filled  with 
carbonated  water.  We  decided  for  the  plain- 
tiff under  tbe  act  In  Mackay  v.  Commission 
of  Port  of  Toledo,  77  Or.  611,  162  Pac.  250, 
where,  owing  to  a  defect  In  a  ladder,  it  slip- 
ped upon  tbe  deck  of  a  dredger  on  which  the 
plaintiff  was  at  wcurk  for  thB  d^endant, 
whereby  he  was  Uuown  to  the  floor  and  in- 
jured. A  fair  cooi^ction  of  the  complaint 
In  this  instance  makes  out  a  cause  of  action 
within  the  purview  of  the  legislation  men- 
tioned. 

The  instmctlona  of  the  court  excluded  tbe 
plaintiff  from  recovery  U  It  should  appear 
that  his  own  negligence  contitbuted  In  any 
degree  to  the  injury  which  he  dalms  be  suf- 
fered. Section  6  of  the  statute,  however, 
says: 

"The  contributory  negligence  of  the  person  in- 
jured shall  not  l>e  a  defense,  but  may  be  taken 
into  accouDt  by  the  jufj  in  fixing  the  amount  of 

the  damage." 

In  other  words,  the  enactment  does  away 
with  the  old  rule  of  requiring  the  employ^ 
to  carry  the  whole  risk  of  the  employment 
and  to  fail  of  recovery  if  his  own  neglect 
contributed  in  any  way  to  the  Injury  of 
which  he  complains.  The  new  legislation  on 
the  contrary  allows  contributory  negligence 
to  be  used  only  to  mitigate  the  actual  dam- 
ages and  measure  them  out  between  the  par- 
ties In  proportion  as  the  fault  of  each  of 
them  contributed  to  the  Injury  happening  to 
the  plaintiff. 

[21  As  a  matter  of  law,  we  cannot  classify 
the  Inflnite  variety  of  employments  and  say 
that  some  of  them  are  works  involving  risk 
or  danger  and  tliat  others  are  not.  As  stat- 
ed by  Mr.  Justice  Benson  In  Mackay  t.  Com- 
mission, etc.,  supra: 


"Tbe  qnestioo  aa  to  whetbsr  or  not  tiw  work 
involved  a  risk  or  danger  la  <»«  of  fsct,  to  b* 
determined  by  the  Jury,  rather  than  a  questitm 
of  law." 

DMA  cue  mnat  Oepeod  greatly  on  ttw 
tendant  drenm  stances.  The  conditions  un- 
der which  the  work  was  to  be  perfonned 
must  be  considered,  aa  well  aa  the  class  of 
employmoit  All  sndk  tblnggi  affect  the  ques- 
tion of  whether  the  task  Involves  rlak  or  dan- 
ger, and  this  must  bo  left  to  the  Jury  under 
proper  instmctlona. 

[S]  To  mtlrdy  exdnde  tbo  plaintiff  from 
recovery  if  hla  heedlessnea  in  uy  my  om- 
tribnted  to  the  InJiirT  would  tw  to  'de^ve 
him  of  the  benefit  of  the  Qnployers*  Liability 
Act  and  utterly  to  Ignore  the  theory  of  ttie 
case  aa  framed  by  his  oomplalot  We  have  a. 
case  of  employment  where  the  defendant  waa 
the  owner  of  the  bam  In  whidi  the  acci- 
dent occurred.  Confessedly,  tbe  opening  In 
the  floor  waa  wttbout  any  guard  or  obstacle 
to  prevent  any  one  from  falling  throng  It. 
There  was  enough  testimony  to  go  to  the 
Jury  oa  the  hypothesis  that  On  plaintiff  waa 
In  the  loft  in  pursnance  <tf  the  directioD  of 
tba  defendant,  that  he  was  ignorant  of  ttw 
existence  the  hole,  and  that  be  could  not 
see  it  owing  to  the  darkness  and  InsuiBdaiqr 
of  the  lantern  light  He  was  entitled  to  hare 
his  case  submitted  to  the  Jury  as  he  stated 
it ;  but  by  visiting  upon  him  the  whole  con- 
seqnatce  of  his  carelessness,  if  any,  tiie 
court  derived  the  Jury  of  the  ri|^t  to  coo- 
eider  tbe  plaintiffs  grievance  as  pleaded. 

The  result  is  that  tbe  Jo^ment  must  be 
reversed,  and  the  cause  remanded  for  far- 
ther proceedings. 

McBRIDB.  a  J.,  and  HARRIS  and  Me- 
OAUANT,  JJ.,  concur. 


JOHNSON  V.  PACIFIC  LAND  00. 
(Supreme  Court  of  Oregon.  April  24,  1M7.) 

1.  Fixtures  «»35^>— Rkuovai.  or  FizrcBKa 

— ReCOVBRT  BT  M0BTO4OKE. 
A  mortgagee,  whoee  mortgage  is  not  due, 
but  who  Is  m  lawful  possession,  to  recover  fix- 
tures trmn  one  who  has  removed  than,  need  not 
show  the  security  is  not  ample,  or  will  becmneso. 

[Ed.  Note.— For  other  eases,  see  Fixtures. 
Cent.  Dig.  iS  78,  74.] 

2.  Fixtures  «=>18(1)  —  SuBjEonoif  to  Mort- 

OAOB. 

Fixtures  attached  by  the  owner  to  realty, 
though  after  the  giving  of  a  mortsage.  becmne 
subject  to  the  mortgage. 

[Gd.  Note.— For  other  eaass,  see  Fixtnxci^ 
Cent  Dig.  li  32,  34,  85J 

3.  Firroau  ^»5— Water  Ststgu. 

Articles  which  enhance  the  comfort  of  a 
home,  such  as  parts  of  a  water  system,  are  as  a 
riilc  considered  fixtures,  when  attached  in  the 
untial  manner. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  |  4.] 

4.  FIXTDRBB  ^1— TB&TS  Iir  DETEBiaMATIOIt. 

In  determining  whether  an  article  used  in 
connection   with  realty  is  a  fixture,  the  general 
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tests  are  anoflxatiim,  adaptatioii  to  use,  where 

and  as  annexed,  and  intention  to  make  the  an- 
nexation pennanent,  this  Intentlrai  being  infer- 
red from  the  oature.  of  the  article,  the  relation 
of  the  party  annexing,  the  policy  of  the  law  in 
relation  thereto,  the  structare  and  mode  of  an- 
nexation, and  the  purpose  and  use  for  whldi  it 
im  made ;  the  flrat  two  tests,  of  which  the  second 
im  entitled  to  the  gremter  welsht,  being  part  of 
and  evidence  of  the  third. 

[Ed.  Note^For  other  eaM«,  see  ilztore*. 
Cent  Dig.  U  1>  6-1 

Department  2.  Appeal  from  Olrcnlt  Ootirt, 
Hood  River  Gonnty;  W.  L.  Bnd^w, 
Jndge. 

Actl<m  by  John  R.  Johnson  against  the  Pa- 
dflc  Land  Company.  Judgment  tm  xdalntlff. 
and  defcmdant  appeals.  Affirmed. 

This  ts  an  action  for  the  possession  of  per- 
sonal property.  The  cause  was  tried  before 
a  jury,  and  a  verdict  rendered  In  favor  of 
platntier.  Prom  a  consequent  Judgment,  de- 
fendant appeals. 

In  1911  plaintiff  was  the  owner  of  certain 
real  property  described  in  the  complaint, 
consisting  of  a  tract  of  land  with  a  modern 
dwelling  hOQse,  valued  at  $3,500,  and  an  or- 
chard situated  thereon,  in  Hood  River  coun- 
ty, Or.  During  that  year  plaintiff  sold  the 
same  to  one  Rlcord,  who  executed  to  him  a 
purchase-money  mortgage  for  $10,500.  Rl- 
cord subsequently  conveyed  the  real  property 
to  one  Yreeland,  who  In  turn  sold  the  same 
to  A.  Welch,  who  COTVeyed  to  this  defend- 
ant. In  each  instance  the  grantee  assumed 
and  agreed  to  pay  the  mortgage,  which  is 
not  yet  due  and  has  not  been  foreclosed.  In 
March,  1915,  this  defendant  abandoned  the 
premises,  and  the  plaintiff  took  possession 
thereof  under  bis  mortgage.  In  1914,  Welch, 
who  was  then  the  holder  of  the  record  title 
to  the  premises,  installed  thereon  a  water 
system  of  which  the  personal  property  In 
qijestlon  was  a  part  A  well  was  dug,  tiling 
Inserted  In  it,  and  a  platform  laid  on  the  top 
of  the  same.  A  motor  and  pump  were  in- 
stalled for  forcing  the  water  through  attach- 
ed pipes  to  a  295-gaUon  tank  placed  on  wood- 
en sills  on  the  ground  In  the  basement  of  the 
house,  and  thence  through  water  pipes  in 
the  dwelling  house,  by  means  of  electric  pow- 
er. Early  in  the  spring  of  1915,  defendant 
caused  the  pump,  motor,  and  tank  to  be  dis- 
connected from  the  pipes  and  removed  from 
the  premises.  Plaintiff  brought  this  action, 
claiming  a  special  ownership  In  the  person- 
al property  by  virtue  of  his  mortgage.  De- 
fendant denied  plaintiff's  right,  and  affirma- 
tively alleged  that  the  personal  property  was 
owned  by  A.  Welcb.  It  was  admitted  that 
plaintiff  was  in  the  rightful  possession  of 
the  property  as  mortgagee. 

Claude  M.  Johns,  of  Portland  (Charles  A. 
Johns,  of  Portland,  <hi  the  brief),  for  appel- 
lant  Ernest  a  Smith,  of  Hood  lUver,  for 

respondent. 

BEAN.  J.  (after  staUng  the  facts  as 
above).   [1]  The  question  for  determlnatioa 


Is  whether  the  water  system  Installed  on 
the  premises  became  a  part  ot  the  realty. 
It  was  the  contention  of  the  defendant  that 
a  mortgagee  In  possession,  suing  for  damages 
on  account  of  the  removal  of  fixtures,  must 
show  the  Impalrmoit  of  his  secnrity,  and 
that  the  complaint  is  insuffldent  In  this  re- 
spect However,  a  mortgage,  left  In  posses- 
8i(m  of  real  property  for  the  purpose  of  pre- 
serving the  security  and  holding  It  together 
until  it  shall  be  applied  to  the  Indebtedn^s, 
who  Is  not  floredosing,  and  whose  mortgage 
is  not  yet  due,  need  not  show  that  bis  se- 
curity Is  or  will  not  be  aroiae  at  some  dis- 
tant date  before  he  can  take  and  replace  flx- 
tnres,  wU^  were  a  part  of  ttie  realty  snb- 
ject  to  a  Hen  of  the  mortgage.  It  U  only  rea- 
sonable that  the  lOahitlff  has  the  right  to  do, 
anythlxig  necessary  to  keep  his  secnrity  In-' 
tact  The  value  of  these  premises  and  the 
adequacy  of  the  security  Is  not  a  fixed  quan- 
tity, but  Is  something  whidi  fluctuates  with 
market  values.  It  would  be  impossible  to 
say  that  the  security  will  or  will  not  be  adfr* 
quate  at  some  distant  date,  when  the  mort- 
gage comes  due  and  Is  foreclosed.  Caro  v. 
WoUenberg,  68  Or.  420.  ise  Paa  866;  Buck 
v.. Payne,  52  Bfiss.  271,  279;  27  Cyc.  1348; 
84  Cyc.  1390.  As  stated  in  20  A.  ft  E.  Ene. 
of  Law,  p.  1016,  where  the  mortgagee  la  in 
possession  lawfully,  or,  though  not  in  pos- 
session, has  the  right  to  possession,  be  may 
bring  an  action  of  trespass  as  though  the 
title  were  vested  in  him  unconditionally.  1 
Jones  on  Mortgages  (4tb  Ed.)  f  707;  Jersey 
City  V.  Klernan,  50  N.  J.  Law,  246,  252,  13 
Atl.  170. 

At  the  clo^  of  the  testimony  counsel  for 
defendant  requested  the  court  to  direct  a 
verdict  in  its  favor.  There  was  evidence 
tending  to  show,  first,  that  the  water  system 
was  permanently  annexed  to  the  realty ;  sec- 
ond, that  it  was  especially  adapted  to  the 
purpose  of  the  property  as  a  residence  to 
which  It  was  attached,  and  was  connected 
with  a  view  to  the  purposes  for*  whldi  the 
realty  is  naturally  and  usually  employed; 
and,  third,  that  from  the  nature  of  the  water 
system  affixed,  the  relation  and  situation  of 
the  owner  making  the  annexation,  the  whole 
situation  and  mode  of  the  connection,  the 
purpose  for  which  the  annexation  was  evi- 
dently made,  and  taking  into  consideration 
all  the  facts  and  circumstances  disclosed  by 
the  testimony,  the  Jury  could  fairly  infer 
that  the  party  making  the  annexation  did  so 
with  a  view  to  making  the  water  system  a 
part  of  the  real  property.  There  was  noth- 
ing to  indicate  that  the  system  was  adjusted 
for  a  temporary  purpose.  There  was,  there- 
fore, no  error  in  th^  refusal  of  the  trial  court 
to  direct  the  Jury  to  find  a  verdict  in  favor 
of  defendant.  The  trial  court  fully  explain- 
ed the  issues  raised  by  the  pleadings,  and 
over  the  objections  and  exceptions  of  coun- 
sel for  defendant  (diarged  the  Jury  as  tot- 
lows: 
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"Plaintiff  claims  said  jwrsonal  property,  be- 
cause it  became  a  fixture  to  and  a  part  of  the 
land  covered  by  bis  mortgage.  Yon  are  instruct- 
ed that  a  fixture  is  any  article  or  thing  which 
waa  personal  property,  but  which,  by  being 
hysically  annexed  or  affixed  to  real  property, 
ecomes  accessory  to  the  nal  property  and  a 
part  and  parcel  of  it.  Personal  property  may 
therefore  be  thus  transformed  into  real  prop- 
erty." 

"When  personal  property  is  attached  in  a  pei> 
manent  manner  to  real  property,  and  adapted  to 
be  used  with  that  part  of  the  real  proper^  to 
which  it  is  attached,  then  it  becomes  a  fixture, 
and  a  part  of  the  real  estate,  a  part  of  the  land 
itself."^ 

"In  using  the  term  'permanently  attached'  in 
this  contention,  it  ie  not  meant  that  the  person- 
al property  shall  be  so  attached  as  to  make 
its  removal  impossible,  or  even  difficult;  but 
any  personal  property  which  is  placed  upon  and 
attached  to  real  property,  which  ia  used  as  a 
part  of  the  real  property,  and  wblt:h  is  suitable 
for  and  adapted  to  such  a  continued  use,  in  such 
a  position  and  manner,  then  it  is  regarded  the 
law  as  being  permanently  attached." 

"Artides  of  personal  property,  annexed  by 
tlie  owner  to  land  which  is  subject  to  a  mort- 
gage, becomes  subject  to  the  mortgage,  and  can- 
not be  removed  withoat  the  ctmsent  of  the  iuM- 
er  of  the  mortgage.  This  is  true,  whether  such 
atmezation  was  before  or  after  the  execution 
of  the  mortgage." 

CoaDsel  for  deCandant  also  asked  tbe  court 
to  charge  the  Jury  that  the  Intention  of  the 
party  placing  mac&lneTy  In  a  building  Is  the 
sole  criterion  as  to  whether  U  becomes  a 
permanoit  fixture  and  a  part  of  the  realty, 
and  thua  bring  it  under  the  mortgage  Uen, 
and  that  the  permanency  of  the  installation 
of  each  machinery  waa  iiot  to  he  considered. 

[2,  SI  A  fixture  la  an  artlde  or  thing  which 
was  personal  property,  but  which,  by  be- 
ing physically  annexed  or  affixed  to  real 
property,  becomes  accessory  to  the  real  prop- 
erty and  pert  and  parcel  of  it  13  A.  & 
EL  Bnc.  li.  696.  Fixtures  attaclied  by  an 
o^vner  to  land  subject  to  a  mortgage  come 
under  the  Uen  of  the  mortgage,  and  cannot 
be  maoved  without  the  consent  of  the  mort- 
gagee, nils  is  tme,  whether  annexation  was 
before  or  after  the  execution  of  the  mort- 
gage. 13  A.  &  &.  Viae  li.  670,  and  notes ;  19 
Cyc.  1061,  ;  1  Jones  on  Mortgages  (4th  Ed.) 
}  436.  Articles  which  enhance  the  comfort  of 
a  home,  such  as  water  pipes,  water  tanks, 
cisterns,  etc.,  are  as  a  role  considered  fix- 
tures, when  attached  In  the  ustial  manner. 
19  Cyc.  1062:  13  A.  &  B.  Enc.  666;  Cole  T. 
Roach,  87  Tex.  413;  Blethen  t.  Towle.  40 
Me.  810;  PhUbrlck  t.  Ewlng,  07  Mass.  133. 

[4]  In  determlMng  the  question  of  whether 
an  article  used  in  connection  with  realty  Is  to 
be  considered  a  fixture  Uie  general  tests  are, 
first,  the  annexation  to  the  realty;  aecond, 
adaptation  to  use,  where  and  as  annexed; 
and,  third,  the  intention  to  make  the  annexa- 
tloo  permanent,  this  IntenUon  being  Inferred 
from  the  nature  of  the  article,  the  relation 
of  the  party  annexing,  the  poUcy  of  the  law 
In  relation  thereto,  the  structure  and  mode  of 
annexation,  and  the  purpose  and  use  for 
which  It  is  made.  Hdm  v.  6iln^,  20  Or. 
fil7,  26  Pae.  831;  Bay  City  Land  Co.  t. 
Craig,  72  Or.  44, 143  Pac.  911;  19  Cyc.  1039. 


The  application  of  these  tests  does  not  estab- 
lish definite  criteria,  but  leaves  each  case  to 
be  determined,  not  only  by  the  circumstances 
and  nature  of  tbn  annexatitm  and  the  uses 
to  which  the  propertr  is  pnt,  bnt  also  on  Oie 
relations  of  the  parties. 

The  first  of  tbe  tests — that  is,  annexatitm 
to  the  realty,  either  actual  or  constructive — 
Is  generally  held  to  be  uncertain  and  un- 
satisfactory; the  tendraicy  being  to  accord 
less  and  less  significance  thereta  There 
must,  of  course,  be  actual  or  constmctiTe  an* 
nexatlon,  but  regard  must  be  had  to  the  ob- 
ject, the  efCect,  and  the  node  of  annezatton. 
and  physical  annexation  la  not  alone  suffi- 
cient. The  ext^it  and  mode  of  actual  annex- 
ation have  but  little  wdght,  except  in  so  far 
as  it  relates  to  the  natore  of  ttte  article  itself, 
the  use  to  whldi  the  same  is  applied,  and 
other  drcnmstances  as  Indicating  tbe  inten- 
tion of  the  party  making  the  annexation. 
But  It  is  usually  conduslTe  that  a  duttel 
has  become  part  of  the  realty  when  it  has 
been  so  affixed  aa  to  be  incapable  of  severance 
without  Injury  to  the  freehold.  11  B.  G.  L. 
p.  1059  et  aeq. 

The  second  test,  to  wit,  adaptation  or  ap- 
plication to  Oie  use  or  putpose  of  that  part  of 
the  property  with  which  It  is  connected,  is 
generally  considered  as  entitled  to  much 
weight,  especially  In  connection  with  the 
criterion  of  intention.  The  tendency  Is  to 
regard  everything  as  a  fixture  which  has 
been  attached  to  realty  with  a  view  to  the 
purposes  tm  which  the  reiUty  is  held  or  em- 
ployed, however  slight  or  temporary  the  con- 
nection betweoi  them.  B,  C  U  |  5,  pp.  1061, 
1062. 

The  third  test,  the  intention  of  tbB  party 
making  the  annexation,  has  been  said  by 
some  of  the  authorities  to  be  a  controlling 
consideration,  and  generally  it  is  held  to  be 
the  chief  test  To  have  this  eOect,  the  In- 
tention to  make  an  artlde  a  permanoit  ac- 
cession to  the  realty  must  affirmatively  and 
plainly  appear.  The  test  of  Intenflon  is  to 
lie  given  a  broad  and  comprehensive  significa- 
tion. It  does  not  merely  Imply  the  secret  ac- 
tion of  the  mind  of  the  owner  of  the  pn^ter- 
ty,  nor  need  it  be  expressed  in  words.  It 
Is  to  be  inferred  from  the  nature  of  the  arti- 
cle affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  structure 
and  mode  of  annexation,  and  the  putpose  or 
use  for  which  the  annexatlm  has  been  made, 
which,  obviously,  suggests  that  the  otber 
tests  are  really  part  of  this  oominidiensiTe 
test  cf 'intention,  and  that  th^  derive  their 
dilef  value  as  conspicuous  evidence  of  socfa 
intention.  11  B.  a  L.  p.  1062,  f  6.  The  con- 
trolling intention  is  the  intuition  whidi  tbe 
law  deduces  frt>m  all  of  the  drcnmstances 
of  the  annexation.  10  Cyc.  104S. 

As  we  understand  the  instructions  of  Uie 
trial  court,  while  not  using  the  exact  lan- 
guage adopted  by  the  t»t-writers,  title  atib- 
stance  of  the  law  was  given  to  the  Jury  in 
the  charge.  The  Jury  passed  upon  tbe  facts. 
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It  was  not  a  very  violent  conclQston  for  tbe 
Jnry  to  find  that  the  removal  of  a  lane  part 
of  the  water  system,  name^,  the  motor, 
pomp,  and  tank  from  the  heart  thereof, 
which  system  connected  a  well  with  the 
dwelling  house  for  the  convenience  of  the  oc- 
cupant of  the  hoose,  was  an  Injury  to  tbe 
ftvehold. 

Gonnsel  for  defendant  argues  that  the  chat- 
ty was  not  Injured  by  the  ronoval.  That 
may  be  true,  but  how  about  the  real  estate 
that  was  left  behind?  The  Jury  found  that 
that  was  denuded  and  Injured.  Tbe  qnestlcm 
In  the  present  case  Is  between  the  mortgagor 
and  mortgagee,  and  the  rules  which  apply 
when  there  are  intervening  OQuitles  of  third 
partlea,  such  as  attachli^E  creditors  and  sub- 
sequent chattel  mortgagees,  need  not  be  con- 
sidered. The  question  Is  a  nUxed  one  of  law 
and  fact,  and  was  fairly  submitted  to  and  de- 
termined by  the  Jury. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment of  the  circuit  court  is  affirmed. 

McBRXDB,  G.  J.,  and  MOORE  and  Mc- 
CAMANT,  JJ.,  concur. 


WATSON  et  aL  V.  CITY  OF  SALEM,* 
<SnprKae  Court  ot  Oregon.    April  10,  1917.) 

1.  Municipal  Oobfobatiohs  <t=»444— Pvblio 
lupRovBUBNTs— Notice  fob  Bids— Defec- 

nVB  PUBUCATIOn. 

Failure  to  publish  a  notice  for  bids  tot  a 
street  improvement  toe  the  time  and  in  the 
manner  required  by  Salem  City  Charter,  {  26, 
invalidates  an  attempted  Bpecial  assessment  for 
the  improvementfl,  since  the  prorlaions  for  pub- 
JUcatiftn  are  mandatory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  1064,  1069.1 

2.  MIdkicipai,  Cobpobationb  ^ssSSi— Pdb- 

UO  IHPBOVIIUENTS— NonCK     FOB  BlD»— 

PcBLtcATioM— "Fob"— "Not  Liaa  Thau." 
Salem  City  Charter,  S  26,  requiring  notice 
for  bids  for  a  street  improvement  to  be  publisb- 
«d  for  not  leas  than  five  Buccessive  days  in  a 
daily  newspaper,  requires  the  notice  to  be  pub- 
lished for  five  full  days  before  the  right  to  sub- 
mit bids  is  closed,  since  the  word  "for"  means 
through,  throughout,  during  the  continuauce 
of;  and  the  words  "not  less  than"  signify  in  the 
«malle8t  or  lowest  degree,  at  the  lowest  esti- 
mate (citing  Words  and  Phrases,  Eirst  and 
Second  Series,  For;  Not  Less  Than). 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  856,  857,] 

3.  Municipal  Cobposations  ®=>331— Public 
lUFBovxMENTS— Notice  fob  Bids— Coupu- 

TATION  OF  PeBIOD. 

Under  L.  O.  I*.  S  531,  providing  that  the 
time  for  publication  of  I<^al  notices  shall  be 
computed  so  as  to  exclude  tbe  Brat  day  of  pub- 
licaaon,  and  to  include  the  day  on  which  tbe 
Act  or  event  of  which  notice  is  jdven  is  to  hap- 
pen or  which  completes  the  full  period  required 
for  poblication,  and  Salem  City  Charter  §  26, 
requiring  notice  for  bids  for  street  improve- 
ment  to  be  published  for  not  less  than  five  suc- 
cessive days  in  a  daily  newspaper,  a  notice  that 
bids  woald  be  opened  on  June  lOtb.  which  was 
first  published  on  June  5th,  and  published  daily 
thereafter,  to  and  including  June  &th,  was  in- 
sufficient, since  the  whole  of  June  10th  should 


have  been  given  m  which  to  file  bids  beton 

they  were  opeued. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  §{  856,  857.] 

4.  Municipal  Cobporations  <8=>444— Public 
ju3>bovb3ibnt8— noncb  fob  bxdb— dcfeo- 
Tivs  Publication— Effect. 
^»  fact  that  no  bids  would  have  been  re- 
ceived from  other  bidders  if  tbe  full  time  had 
been  allowed  after  publication  of  notice  for  bids 
does  not  validate  a  special  assessment  made  for 
street  improvements,  since  the  proceeding  is  In 
iavitum,  in  favor  of  which  no  equities  will  be 
declared. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporadons,  C^t.  Dig.  H  1064,  1069.] 

D^xurtment  2.  Appeal  fran  Circuit  Court, 
Marion  County;  Wm.  GaUowar,  Judge. 

Salt  by  George  J.  Watson  and  others 
against  the  City  of  Salem.  Decree  for  plaln- 
tiffa,  and  defendant  anneals.  Affirmed. 

This  suit  Involves  the  validity  of  a  local 
assessment  tor  a  street  Improvement.  Not- 
withstanding a  remonstrance  filed  by  certain 
property  owners  the  dty  entered  into  a  con- 
tract for  the  paving  of  South  Twelfth  street 
between  Mission  street  and  tbe  south  dty 
limits;  and  upon  the  completion  of  the  Im- 
provement a  special  assessment  was  levied 
upon  the  abutting  property  for  the  cost  of 
the  pavement.  Claiming  that  the  assessment 
was  void  George  J.  Watson  and  22  others 
commenced  this  suit  for  the  purpose  of  free- 
:  ing  their  respective  parcels  of  land  frpm  the 
incumbrance  of  the  attempted  assessment. 
Asserting  that  the  assessment  was  valid  In 
all  particulars,  the  dty  resisted  the  suit,  but 
a  trial  resulted  In  a  decree  for  the  plaintiffs, 
and  the  defendant  appealed. 

B.  W.  Macy  and  Grant  Corby,  both  of 
Salem  (Wm.  H.  Trindle,  H.  D.  Roberts,  and 
RolUn  K.  Page,  all  of  Salem,  and  W.  T. 
Slater,  of  Portland,  on  the  brief),  for  api)d- 
lant.  John  H.  Carson  and  Claire  M.  Inman, 
both  of  Salem  (John  A.  Carson,  of  Salem,  on 
the  brief),  for  respondents. 

HARRIS,  J.  (after  Stating  the  facts  as 
above).  The  plaintiffs  contend  that  the  as- 
sessment Is  void  because  a  sufficient  remon- 
strance was  filed  against  the  proposal  to 
pave  tbe  street,  and  because  the  notice  fbr 
bids  was  not  published  In  conformity  with 
the  provisions  of  the  charter. 

Section  28  of  the  diarter  directs  that  a 
proposed  Improvement  shall  not  be  proceeded 
with  "if  tbe  owners  of  more  than  two-thirds 
majority  of  the  superficial  area  of  the  prop- 
erty adjacent  to  such  street  or  part  thereof" 
file  a  written  remonstrance  within  a  specified 
time.  Earnestly  arguing  that  the  remon- 
strance filed  did  not  contain  the  necessary 
"more  than  two-thirds  majority  of  the  super- 
fldal  area"  of  adjacent  property,  the  city 
contends  that  the  total  superficial  area  is 
1,261.011  square  feet;  that  to  be  valid  the 
remonstrance  must  have  represented  940.- 
679  square  feet;  and  that  the  remonstrance 


4sF»r  oUMT  caws  >m  same  Uqilc  and  KBY-NUlCBGa  la  all  K«r-Numb«red  Dl8«>ta  and  Indwtss 
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wu  lumffldait  slnoe  It  only  contained  763.- 
588  BQuare  teet  The  plaintiffs  Insist  ttiat 
the  remonstrance  represented  a  larger  area 
of  superfldal  square  feet  than  was  admitted 
by  the  dty,  and  that  It  contained  the  neces- 
wBxy  "more  than  two-thirds  majority"  of 
property.  The  differwjce  between  the  cal- 
culation made  by  the  dty  and  t2iat  cont«ided 
toK  by  the  plalntUia  arises  out  of  an  attempt- 
ed replattlng  of  some  of  the  property  adja- 
cent to  the  street  All  the  land  had  been 
platted  previous  to  the  commencement  of 
the  street  Improvement  proceedings.  After 
the  proceedings  bad  been  begun,  but  prior  to 
the  expiration  of  the  time  allowed  for  the 
filing  of  a  remonstrance,  and  before  the  con- 
tract was  let  for  paving  the  street,  an  at- 
tempt was  made  to  replat  some  of  the  land 
abutting  upon  the  street  without  first  vacat- 
ing the  previous  plat  The  plaintiffs  base 
their  calculations  upon  wbat  we  shall  desig- 
nate as  the  attempted  plat  while  the  city 
makes  its  estimate  from  the  lots  and  blocks 
as  shown  by  the  previous  plats  <m  the  theory 
that  the  attempted  plat  Is  void,  since  no 
steps  were  taken  to  secure  the  formal  vaca- 
tion of  any  of  the  previous  plats.  For  the 
purposes  of  this  litigation  it  will  not  be  nec- 
eeesary,  however,  to  do  more  than  to  call  at- 
tention to  the  controversy  about  the  remon- 
strance, since  the  view  we  take  concerning 
the  publication  of  the  notice  for  bids  Is  de- 
terminative of  the  suit 

The  legal  voters  of  the  city  of  Salem 
amended  their  charter  In  1911,  and  among 
the  provisions  of  section  26  Is  the  require- 
ment that  upon  the  passage  of  a  resolution 
by  the  council  declaring  its  intention  to  im- 
prove a  street  and  approving  the  plans,  spec* 
Ideations,  and  estimates  of  the  city  engineer, 
"the  recorder  shall  duly  give  notice  by  pub- 
lication for  not  less  than  five  (5)  successive 
days  In  a  dally  newspaper  published  In  the 
city  of  Salem,  Oregon,  Inviting  bids  for  mak- 
ing said  Improvement"  The  common  council 
adopted  a  resolution  on  June  3,  1012,  ap- 
proving the  plans,  specifications,  and  esti- 
mates of  the  city  engineer,  declartng  its  In- 
tention to  Improve  South  Twelfth  street  and 
directing  the  recorder  to  publish  a  notice  In- 
viting bids.  A  notice  inviting  sealed  bids, 
and  stating  that  "said  bids  will  be  opened 
on  or  after  the  10th  day  of  June,  1912,  at  or 
about  7:30  o'clock  p.  m.  in  open  council  In 
the  city  hall."  was  published  in  the  Daily 
Oregon  Statesman  "for  five  consecutive  Is- 
sues in  said  paper,  to  wit:  In  the  Issues  of 
June  B,  8,  7,  8,  9,  1912."  The  council  met  on 
June  10,  1912,  at  8:10  p.  m.,  and  after  open- 
ing bids  referred  them  to  the  street  commit- 
tee. Subsequently,  on  June  24th,  the  coun- 
cil named  the  lowest  bidder,  and  authorized 
the  mayor  and  recorder  to  enter  into  a  con- 
tract with  such  bidder.  The  plaintiffs  con- 
tend that  the  notice  was  not  published  "for 
not  less  than  five  (5)  successive  days,"  while 
the  city  argues  that  a  publication  of  the 
notice  In  the  dally  Issues  of  the  newspaper 


for  June  6,  6.  7,  8,  and  9  fully  met  the  le- 
antrements  of  the  statute^ 

[1]  At  the  very  outset  of  the  Inquiry  we 
must  remind  ourselves  that  the  provision  of 
section  26  of  the  charter  prescribing  the  pub- 
lication of  the  notice  for  bids  is  mandatory. 
The  notice  for  bids  must  be  published  for 
the  time  and  In  the  manner  required  by  the 
diarter;  and  since  the  mode  is  the  measure 
of  the  power,  a  failure  to  follow  the  pre- 
scribed mode  will  Invalidate  an  attempted 
special  assessment  Jones  v.  Salem,  63  Or. 
126,  132,  123  Pac.  1006;  Matter  of  Pennle, 
108  N.  T.  364,  15  N.  E.  611;  Uplngton  v. 
Oviatt,  24  Ohio  St  232;  Breath  v.  City  of 
Galveston,  92  Tex.  454,  49  S.  W.  575 ;  Tlfft 
V.  City  of  Buffalo,  25  App.  DIv.  376,  49  N.  T. 
Supp.  480;  Michel  v.  Taylor,  143  Mo.  App. 
683,  127  S.  W.  949 ;  Polk  v.  McCartney,  104 
Iowa,  567,  73  N.  W.  1067 ;  Meuser  v.  Risdon. 
36  Cal.  239;  Kretsch  r.  Helm.  45  Ind.  438; 
28  Cyc.  1027. 

[2]  Analyzing  section  26  of  the  charter  It 
will  be  observed  that  the  language  embrac- 
es two  elements:  (1)  The  period  of  publica- 
tion; and  (2)  the  manner  of  publication. 
The  period  of  publication  must  be  "for  not 
less  than  five  (5)  successive  days."  "In  a 
dally  newspaper**  la  the  prescribed  manner 
of  publication. 

The  term  "for"  and  the  words  "not  less 
than"  appear  In  the  quoted  provision.  When 
used  in  the  connection  in  which  we  now 
find  It  the  term  "for"  means  "through ; 
throughout ;  during  the  continuance  of.** 
Century  Dictionary.  If  the  charter  read  that 
the  notice  must  be  published  "for  five  days," 
by  the  overwhelming  weight  of  authority  it 
would  be  Interpreted  to  mean  a  publication 
through,  throughout,  during  the  continuance 
of  five  full  days.  3  Words  and  Phrases,  2858 ; 
2  Words  and  Phrases,  Second  Series,  594; 
Northrop  V.  Cooper,  23  Kan.  432;  Bacon  v. 
Kennedy,  56  Mich.  329,  22  N.  W.  824;  WU- 
son  V.  Thompson,  26  Minn.  299,  3  N.  W.  699; 
State  V.  Cherry  County,  58  Neb.  734.  79 
N.  W.  825 ;  Dever  v.  ComweU.  10  N.  D.  123, 
86  N.  W.  227 ;  WUson  v.  Northwestern  Mnt. 
Life  Ins.  Co.,  65  Fed.  88,  12  a  a  A.  60S; 
Flnlayson  t.  Petersoo,  S  N.  D.  587.  87  N.  W. 
953,  33  B.  A.  532,  67  Am.  St  Rep.  694; 
19  Cyc.  1104.  The  words  "not  less  than." 
like  the  language  "at  least,"  slgni^  "In  the 
smallest  or  lowest  degree;  at  the  lowest 
estimate";  and  legislathm  prescrtblne  *teot 
less  than"  or  "at  least"  a  spedfled  number 
of  days  Ifl  usually  constmed  to  mean  dear 
and  full  days  for  the  spedfied  period  of  time. 
6  Words  and  Phrases,  4S33;  3  Words  and 
Phrases.  Second  Series,  631;  In  re  Gregs*s 
Estate,  213  Pa.  260,  62  Atl.  856;  Canadian 
Canning  Co.  v.  Fagan,  12  B.  C.  23;  Reg.  v. 
Aberdare  Canal  Co.,  14  Q.  B.  854,  68  E.  C.  L. 
854;  Mitchell  v.  Foster,  12  A.  A  E.  472.  40 
B.  C.  L  238 ;  Chambers  Elec.  Ii.  &  P.  Co.  v. 
Crowe,  B  D.  L.  R.  545 ;  Ward  v.  Walters,  63 
Wis.  30,  22  N.  W.  844  ;  6  a  J.  1438.  Km- 
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ObaUc  aa  Is  the  word  "for"  it  la,  If  possible, 
made  stUl  more  emphatic  by  the  accompany- 
ing langaage  "not  less  than";  and  when 
combined  these  words  unmistakably  mean 
that  the  notice  must  be  published  for  a  period 
of  time  which  cannot  be  less  than  fire  full 
successive  days.  In  brief  the  notice  mast  be 
published  Ave  full  days  before  the  right  to 
enbmit  bids  Is  draed. 

[3]  We  are  rellcTed  from  the  necessity  of 
inquiring  about  the  common-law  rules  for 
-compntlng  time,  because  section  531,  Ia  0.  L., 
presdiheB  the  rule  that  is  to  be  followed  in 
this  Jurisdiction.    That  section  reads  thus: 

"Tbe  time  within  which  an  act  is  to  be  done, 
as  provided  in  this  Code,  shall  be  computed  by 
excluding  tbe  first  day  and  tnclading  the  last, 
unless  tiie  last  day  fall  upon  Sunday,  Christ- 
mas, <x  other  nonjudicial  day,  in  which  case 
tbe  Isat  day  shall  also  be  excluded.  The  time 
for  the  publication  of  legal  notices  shall  be  com- 
puted 80  as  to  exclude  tbe  first  day  of  publica- 
tion, and  to  include  thb  day  on  which  the  act 
«r  event  of  which  notice  is  given  Is  to  happen, 
or  which  completes  the  fall  period  required  for 
pnUlcation.** 

Quoting  only  sudi  piui:  of  the  section  aa 
Is  directly  qq;itlcable  It  reads  thus: 

"  *  •  •  Hie  time  for  the  pabllcation  of  le- 
gal notices  shall  be  computed  so  as  to  exclude 
the  first  day  <Mf  publication,  and  to  inclnde  the 
day  •  •  •  wueh  compMes  tb*  fuU  p«iod 
required  for  publication.'*^ 

Applying  this  statute  to  the  record  pre- 
sented by  this  appeal,  June  5th  must  be  ex- 
cluded In  computing  the  period  of  time  pre- 
scribed by  the  charter,  and  the  whole  of  June 
10th  would  be  necessary  to  make  the  full 
period  of  five  days ;  and  therefore  the  notice 
for  bids  was  not  publisbed  in  conformity  with 
tbe  charter.  The  published  notice  expresely 
stated  that  the  bids  would  be  opened  on  or 
after  Jane  lOtb,  and  they  were  In  fact  opened 
on  that  day.  The  notice  bad  not  been  pub- 
lished for  the  period  of  time  required  by  the 
charter  when  tbe  time  is  measured  and  com- 
puted by  a  statute  that  bas  served  as  the 
guide  not  only  in  actions  and  suits,  but  also 
In  other  proceedings.  Bynearson  t.  Union 
County.  54  Or.  181, 183, 102  Pac.  785 ;  Boothe 
V.  Scriber,  48  Or.  561,  87  Pac.  887,  90  Pac. 
1002;  McCabe-Duprey  Tanning  Co.  v.  £u- 
banks,  67  Or.  44,  102  Pac.  795,  110  Pac.  395 ; 
Grant  t.  Paddock,  30  Or.  312,  47  Paa  712 ; 
State  &L  Tel.  y.  Macy,  161  Pac.  111.  The 
right  to  offer  bids  should  have  been  kept  open 
until  the  end  of  June  10th,  and  the  bids 
should  not  have  been  opened  until  June  11th. 

If  it  be  supposed  that  the  charter  re- 
quired that  tbe  notice  tor  bids  be  given  "by 
publication  for  not  less  than  five  (6>  succes- 
sive weeks"  In  either  a  dally  or  a  weekly 
newspaper.  It  is  fair  to  assume  that,  in  the 
light  of  oar  statute  and  iudlclal  precedents, 
it  would  be  conceded  that  the  day  on  which 
the  drst  publication  Issued  would  be  ex<duded 
In  computing  the  period  of  five  soccesslTe 
weeks.  The  fact  that  the  <diarter  xnentiona 
days  rather  than  weeks  does  not  render  sec- 
tion 631,  li.  O.  Ia,  any  the  less  applicable^  The 


charter  does  not  merely  say  that  the  notice 
shall  be  published  five  times,  but  the  domi- 
nant command  Is  that  the  notice  shall  be  pub- 
lisbed throughout  a  full  i>erlod  of  not  less 
than  fire  whole  days.  The  time  of  the  day 
upon  which  a  paper  is  issued  is  usually  at 
some  hour  after  the  beginning  of  that  day, 
and  this  is  one  of  the  drcnmstances  that 
prompts  the  enactment  of  statutes  like  sec- 
Uon  531,  L.  O.  L. 

[4]  The  dty  argues  that  ev^  though  It 
be  decided  that  the  notice  was  not  published 
the  full  time  required  by  law,  nerertheless 
the  plaintiffs  have  not  shomi  that  other  and 
additional  bids  were  prevented,  or  that  the 
property  owners  suffered  any  iojory.  This, 
however,  is  a  proceeding  in  Invitnm  "in  fiivor 
of  which,"  as  said  by  Ur.  Chief  Justice  Mc- 
Brlde  In  Kvans  Meridian  Investment  ft 
Trust  Go.,  168  Pac.  U66,  decided  AprU  S. 
1917,  "no  equities  have  ever  Taeea  declared  by 
this  or  any  other  court"  When  a  notice  for 
bids  Is  not  published  in  oonformlty  with  the 
requirements  of  the  charter,  It  Is  not  so  mach 
a  question  what  was  dou^  as  It  Is  one  of 
what  could  have  been  dona  The  main  ihuv 
pose  of  the  notice  for  bids  Is  to  promote  com- 
peUtion,  and  to  secure  to  the  taxpayers  tiie 
benefit  of  sndi  competition,  and,  as  said  In 
Matter  of  Pennle,  108  N.  Y.  864,  IS  N.  D.  611, 
"we  are  not  at  liberty  to  say  that  a'taxpoyer 
is  not  aggrieved  by  the  mnlraion"  to  publish 
the  notice  for  the  full  period  specified  by 
the  charter. 

Tbe  assessment  attempted  to  be  levied  Is 
Invalid  on  account  of  the  defect  In  the  publi- 
cation of  the  notice  A>r  Uds,  and  the  decree 
is  therefore  affirmed. 

McBBIDfil^  a  J.,  and  BBAN  and  MeCA- 
MANT,  JJ.,  concur. 


ALBBRT  V.  CITT  OF  SALEM. 
(Supreme  Coort  of  Oregon.    April  10,  1917.) 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Suit  by  J.  H.  Albert  against  tbe  City  of 
Salen.  Decree  for  i^aintlff,  and  defendant  a^ 
peals.  AflSrmed. 

B.  W.  Macy  and  Grant  Corby,  both  of  Salem 
(Wm.  H.  Trindle.  H.  D.  Rohnrts,  and  Rollln 
K.  Page,  all  of  Salem,  and  W.  T.  Slater,  of 
Portland,  on  the  brieft,  for  appellant.  John  H. 
Carson  and  Claire  M.  Inman.  both  <rf  Salem 
(John  A.  Carsoui  of  Salem,  on  the  brieQ,  for 
respondent. 

HARRIS,  J.  The  plaintiff  owns  prtmerty 
adjacent  to  South  Twelfth  street  In  the  dty  Of 
Snlem,  and  brought  this  suit  for  the  purpose 
of  canceling  a  local  assessment  which  the  city 
attempted  to  levy  on  bis  property  to  pay  for 
the  cost  of  paving  a  portion  of  ijie  street.  A 
trial  in  tbe  drcult  court  terminated  in  a  decree 
for  the  plaintiff.  The  appeal  prosecuted  by  the 
flefendant  embraces  tbe  some  improvement  and 
assesBment  that  were  involved  ia  Watson  v. 
Salem,  dedded  April  10,  1917,  164  Pac  567, 
and  since  the  ruliog  mode  in  the  latter  case  Is 
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controlling  here.  It  necessarily  foUowB  that  the 
decree  of  the  circuit  court  must  be  affirmed. 

-  McBRIDE.  a  and  BDAN  and  UeOAM- 
ANT,  JJ..  concur. 


BAGOAQE  ft  OMNIBUS  TRANSFER  CO.  v. 
CITY  OF  PORTLAND  et  al. 

(Supreme  Conrt  of  Oregon,    April  17,  1917.) 

1.  Oabbiebs  <s=s>14— Baggaoe—Gbantinq  Ex- 
CLD8IVB  Right  to  T&ansfgb  Coupary. 

A  railway  compan;  may  legally  contract 
with  a  transfer  Company  giTlDg  it  exclusive 
right  to  solicit  from  passengers  tibe  privilege  of 
transferring  baggage,  Buch  contracte  being  for 
the  benefit  of  both  carrier  and  passengers. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  {29.] 

2.  Cabbiebs  ^=9l4— Baggage— Gbantino  Ex- 
clusive Right  to  Tba.n8kkb  Compant  — 

CONSTITimON. 
Const  art  1,  |  20,  prohibiting  passing  of 
laws  granting  exclusive  privileges,  does  not  pro- 
hibit or  regulate  the  carrier's  power  to  grant 
exclusive  rights  to  a  transfer  company,  since  it 
only  applies  to  the  enactment  of  laws. 

[Kd.  Note.—For  other  cases,  see  Carriere, 
Cent  Dig.  fi  29.] 

3.  Cabbiebs  ®s9l4— Baooaqk— Gbahtino  Ex- 
oi-usivE  Right  to  Tbansfbb  Coupant  — 
Statute. 

L.  O.  L.  I  6927,  prohibiting  railroads  from 
giving  "undue  or  unreasonable  preference"  to 
any  person,  doea  not  prohibit  railroads  from 
granting  exclusive  privileges  to  transfer  com- 
panies; the  legislative  intrat  being  merely  to 
prohibit  the  showing  of  preference  to  passengers 
or  shippers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  28.] 

4.  Casbiebs  ^s3307H  —  RESPonsiBiLrrT  toe 
Baoqaoe. 

Railway  companies  are  reaptmsible.  as  com- 
mon carriers,  for  loss  oiF  or  damage  to  baggage 
during  transportation,  and  for  a  reasonable  time 
while  baggage  is  in  depots  for  deUvery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Sl  1S19-152S.] 

5.  Cabbiebs  4=s>16  — Baoqage— REonuTiNa 
Use  or  Station. 

Since  railway  companies  are  responsible  for 
baggage,  tbey  may  reasonably  regulate  use  of 
stationsj^  and  other  matters  coneeming  the  dis- 
patch of  business  for  that  purpose. 

£Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  28-30.] 

6.  Cabbiebs  <8=»1B(2>— Gbantiito  Ktclusive 
Right  to  T&ansfeb  Cohpant— Obdihakob 

raoHiBiTiNQ— Validity— "Public  Utility." 
City  of  Portland  Ordinance  No.  29773,  g  3, 
prohibiting  railway  companies  from  granting  ex- 
clusive privileges  to  transfer  companies,  is  in- 
valid, not  being  warranted  or  expressly  author- 
ized by  City  of  Portland  Charter,  art  4,  8  73 
(Sp.  Laws  1903,  p.  26,  as  amended),  empowei^ 
ing  council  to  exercise  police  powers  "to  the 
same  extent  as  tlie  state  ct  Oregon,"  and  sec- 
tions 153  and  154.  giving  the  council  "general 
supervision  and  power  of  regulation  of  all  pub- 
lic utilities  within  the  city  of  Portland  and  of 
all  persons  and  corporations  engaged  in  the  op- 
eratioa  thereof;  the  term  "public  utility"  being 
"deemed  to  include  every  plant  property,  or  sys- 
tem engaged  in  the  public  service  within  the  city 
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or  operated  as  a  public  utility  as  sodi  terms  t*« 

commonly  understood.'* 

[Ed.  Note.—For  other  cases,  see  Carrien. 
Cent  Dig.  S8  22.  24. 

For  other  definititms.  see  Words  and  Phzasei. 
First  and  Second  Series,  Public  Utility.] 

7.  Cabbiebs  «==>13(2)  —  Gbaniino  Exclcsivi 
Rights  to  Tbjlnsfbb  COHPAirr— Subject  tc 
ExEBcisE  OF  Police  Poweb. 

The  advantage  gained  by  granting  exdod^c 
privileges  to  a  transfer  ctunpany  to  soliat  i<£<- 
senger's  bagga^  is  subordinate  to  a  reaaoBa.v 
exercise  of  police  power  under  which  ordiiia£.'- 
may  be  passed  In  the  interest  of  the  txmvel-^ 
public. 

[Ed.  Note.—For  other  cases,  see  Gurien. 

Cent.  Dig.  S§  22,  2i.} 

8.  CoNBTmmoNAL  Law  i8=> 26— State  Cos- 

STITUTION— LllUTATIQN   OF  PoWEB. 

A  state  Constitatitm  la  ■  limitation  and  mc 
a  grant  ot  power. 

[EJd.  Note.— For  other  cases,  see  Constitntioct: 
Law,  Cent  Dig.  1  30.] 

9.  Municipal  Cobpobationb  <f=>58— Chaeizi 
— Gbant  of  Poweb. 

A  municipal  charter  ia  a  graot  and  not  t 
limitation  of  power,  hence  authorit7  to  enac 
an  ordinance  must  be  found  in  the  ctiarter  a- 
preesly  or  by  necessary  implicatloii. 

[Ed.  Note.— For  other  cases,  se«  Mnnidpil 
Ctwporations,  Cent  Dig.  H  145-147.] 

In  Bana  Appeal  from  Circnit  Court,  Unit- 
nomali  Count? ;  W.  N.  Gatans,  Jod£e. 

Suit  by  the  Ba^ge  &  Omnibus  Transfer 
Company  against  the  Cil?  of  Portlajid  and 
others.  Demurrer  to  answer  sustained,  anii 
decree  for  plaiutlfC  entend,  anU  detwidant^ 
appeal.  Affirmed. 

This  is  a  suit  by  the  Baggage  &  Omnibu 
Transfer  Company,  a  corporation,  against  the 
city  of  Portland,  a  monlclpal  corpora tloo. 
and  its  directing  executlTe  officers,  to  enjoin 
the  threatened  enforcement  of  a  <Atj  ordi- 
nance. The  complaint  alleges  In  effect  thit 
the  Northern  Pacific  Terminal  Company,  i 
corporation,  owns  in  that  city  a  union  depot 
and  railroad  trades  connecting  with  sfmilar 
lines  of  other  railway  companies;  tbat  oo 
January  1, 1914,  the  terminal  company  enter- 
ed into  a  written  c<xitract  wltli  the  pl&intlS 
granting  to  the  latter  the  endnslTO  iHlvllege 
of  requesting  from  passengers  on  incoming 
trains  the  right  to  transfer  their  baggage  to 
such  places  in  Portland,  Or.,  as  might  be  di- 
rected, and  also  to  nmlntain  within  the 
tlon  grounds  a  r^resentative  to  solicit  from 
travelers  as  they  left  sleeping  cars  after  o^ 
copying  them  all  or  a  part  of  the  night  the 
same  right;  that  the  plaintlfC  was  also  grant- 
ed the  advantage  of  occupying  at  the  depot  a 
part  of  the  baggageroom  and  was  furnished 
by  the  terminal  company  with  telephone  con- 
nections; that  the  coundl  ctf  the  city  of  Port- 
land adopted,  and  Its  mayor  ajiproTed,  Ordi- 
nance  No.  28773,  section  8  of  which  under 
takes  to  make  it  unlawful  for  any  railway 
company  to  give  to  Uie  owner  of  any  Tehlcfe 
a  right  or  privilege  which  would  not  be  a- 
tended  uptm  eqaal  terms  to  the  proprietor  of 
all  carriages  In  that  municipality,  and  pro- 
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^idea  a  pmalty  for  a  vlolatlDu  of  tbe  oiact- 
zxient;  and  that  the  defendants  tbeaten  to 
enforce  the  provisions  of  sncb  wdlnance  and 
to  subject  the  plaintiff  and  Its  ai^ts  to  a 
xnultlplidty  of  suits  and  criminal  actions, 
thereby  depriving  It  of  a  valuable  property 
right,  to  its  irreparable  Injury  and  damage, 
to  redress  which  wrong  no  adsqnate  remedy 
exists  at  law.  Copies  of  the  contract  and  of 
the  ordinance  were  made  parts  of  the  com- 
plaint, the  prayer  of  which  la  that  the  enact- 
ment may  be  decreed  oppressive  and  vtdd, 
and  the  defendants  enjoloed  from  putting 
their  menace  Into  execution.  The  answer  ad- 
mits some  of  the  averments  of  tJie  oomidalnt, 
denies  (^ers,  and  alleges  generally  that  the 
contract  referred  to  Is  void,  In  that  It  vio- 
lates public  policy  by  denying  to  all  othe» 
than  the  plaintiff  equal  r^hts  and  privileges ; 
that  it  is  impossible  for  any  other  perscm  mi- 
gaged  in  tbe  transfer  business  to  obtain  pos- 
session of  baggage  at  the  depot  until  several 
hours  after  the  arAval  of  a  train,  thereby 
mahing  it  necessary  for  all  passengers  who 
desire  tbe  immediate  delivery  of  tbelr  trunks, 
etc,  to  patronize  the  plaintiff,  whose  con- 
tract creates  a  monopoly.  A  demurrer  to  the 
answer  on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  defense  was 
sustained,  and  tbe  relief  prayed  for  in  the 
complaint  was  granted,  from  which  decree 
the  defendants  appeal. 

W.  P.  La  Roche,  City  Atty.,  and  L.  B.  La- 
tourette,  Deputy  City  Atty.,  both  of  Port> 
land,  for  appellants.  Stapleton  &  Conley  and 
M.  E.  Crunipe<fter,  all  of  Portland,  for  re- 
spondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  that  tbe  ctmtract 
in  question  Is  void  tor  the  reason  stated,  and, 
this  being  so,  an  error  was  committed  in 
granting  the  relief  awarded.  As  to  the  va- 
lidity of  snch  agreements,  the  decisions  of 
courts  of  last  resort  are  not  harmonious. 
Most  of  such  final  determinations  relate  to 
the  analogous  question  <^  the  granting  by  a 
railway  company  to  a  hatft  driver  of  a  privi- 
lege to  occupy  some  favored  part  of  depot 
grounds  so  Qiat  an  advanta^  Is  secured  In 
the  solicitation  of  passengers  and  baggage. 
In  Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
IT  N.  EL  89,  9  Am.  St.  Rep.  661,  which  Is  a 
lea^g  case  on  the  subject,  it  was  held  that 
a  railroad  company  might  contract  vrttb  a 
firm  to  furnish  the  means  to  carry  Incoming 
passengers  and  their  baggage  from  Its  sta- 
tion, and  thereby  grant  the  exclusive  right 
to  conduct  such  business,  which  agreement 
was  not  violative  of  a  statnte  providing  that 
such  a  corporation  "shall  give  to  all  persons 
or  companies  reasonable  and  equal  terms, 
facilities,  and  accommodations  •  •  •  for 
tbe  use  of  its  depot  and  other  buildings  and 
grounds."  In  that  case  three  of  the  Justices 
dissented,  but  cited  in  support  of  their  argu- 
ment only  one  American  case,  that  of  New 


England  Stprem  Go.  v.  Maine  Central  Rail- 
road, 57  Me.  188,  2  Am.  Rep.  31,  wherein  a 
different  condudon  was  reached.  In  St 
Louis,  etc.,  Ry.  Ca  Bonthem  Bxinress  Co., 
117  U.  S.  1,  6  Sup.  Ct  042,  628,  28  U 
BqL  791,  tt  was  ruled  that  railroad  companies 
were  not  required  by  usage  or  the  principles 
cl  the  common  law  to  transport  the  goods  of 
Ind^ndent  express  companies  over  their 
lines  in  the  manner  in  which  snch  commerce 
was  usually  carried,  lua  were  they.  In  the  ab- 
sence of  a  statute  commanding  it,  required  to 
furnish  to  all  Independent  express  companies 
equal  facilities  ft>r  doing  an  express  bosinflBs 
on  their  passenger  trains.  It  will  thus  be 
seen  that  by  a  decision  ot  the  bls^iest  court 
in  the  land  the  principles  of  tbe  comm(m  law 
and  tbe  rules  of  general  usage  hare  been 
eliminated  fnnn  the  duty  ttf  a  common  car^ 
rler  which  la  not  obliged  to  transport  goods 
of  or  to  fornix  equal  faculties  to  express 
companies  unless  so  demanded  by  statute. 
6  Oya  874;  4  R.  C.  L.  093. 

^nce  the  de^skm  waa  rendered  Is  Old 
Colimy  B.  Co.  V.  Tripp,  supra,  a  diversity  of 
Judicial  utterance  is  to  be  found  In  the  opln- 
lona  of  American  courts  as  to  tbe  application 
ot  the  rule  so  adopted  by  the  majority  of  the 
court  and  the  doctrine  thus  aaaerted  by  the 
minority.  In  Oregon  Short  line  R.  Co.  r. 
Davidson,  33  Utah,  370,  94  Pac.  10,  16  L.  R. 
A.  (N.  S.)  T77,  14  Ann.  Cas.  490,  many  of  the 
cases  are  cited  which  support  and  those 
which  deny  tbe  principle  that  a  railway  com- 
pany may  grant  an  exdurive  privilege  to 
one  and  refuse  It  to  another  who  goes  up<m 
a  common  carrier's  premises  for  the  sole  pur- 
pose of  soliciting  custom  or  of  obtaining  busi- 
ness. In  that  cas^  in  c<»i8trulng  a  sectttm 
of  tbe  Constitution  of  Utah  which  provided 
that  "all  railroad  and  other  transportation 
companies  are  declared  to  be  common  car- 
riers, and  subject  to  l^lslatlve  control,  and 
such  companies  shall  receive  and  transport 
each  other's  passengers  and  freight  without 
discrimination  or  unnecessary  delay,"  It  was 
held  that  tbe  clause  of  the  organic  law  refer- 
red to  required  only  that  transportation  com- 
panies should  not  show  favoritism  to  their 
own  passengers  or  shippers  over  the  passen- 
gers and  freight  coming  from  other  lines,  and 
did  not  prohibit  a  carrier  from  protecting  its 
passengers  from  annoyance  and  interference 
by  others  who  might  desire  to  solicit  the 
business  and  patronage  of  such  travelers,  w 
prevent  the  carrier  from  providing  means  by 
which  a  passenger  might  make  arrangements 
for  the  transportation  of  himself  or  hla  prop- 
erty beyond  the  end  of  the  carrier's  railroad. 
In  deciding  that  case,  it  was  determined  that 
the  doctrine  announced  In  New  England  Ex- 
pr^s  Go.  V.  Maine  Central  Bailroad,  57  Me. 
188,  2  Am.  Rep.  31,  which  It  will  be  borne  in 
mind  was  cited  by  tbe  minority  of  the  court 
in  Old  Colony  R.  Co.  v.  Tripp,  supra,  as  sus- 
taining their  theory,  had  been  exploded  by 
the  Supreme  Court  of  the  United  States  In 
the  Elxpress  Cases,  117  U.  S.  1,  6  Sup.  Ct. 
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542,  ^8,  20  Ifc  Ed.  791,  wliere  tlie  tnie 
cUstbactlon  was  pointed  oat  with  regard  to 
persons  wbo  wished  to  be  carried  as  paBaeu- 
gera  or  shippers  of  freight,  and  such  as  de- 
sired to  be  transported  for  the  purpose  of 
carrying  on  an  Independent  business  with  the 
public  upon  the  property  or  trains  of  a  com- 
mon carrier.  To  the  same  effect,  see  the  case 
of  Union  D^ot  &  Ry.  Co.  t.  Heeklng,  42 
Colo.  95.  94  Pac.  10.  126  Am.  St  Rep.  145. 
In  addition  to  the  cases  cited  in  Oregon 
Short  Line  R.  Co.  r.  Davidson,  supra,  in  sup- 
port of  the  conclusion  there  reached,  see, 
also,  New  York,  etc.,  R.  Co.  v.  Scovin,  71 
Conn.  136,  41  Atl.  246,  42  L.  R.  A.  157.  71 
Am.  St.  Rep.  159;  Godbout  v.  St  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  N.  W.  835,  47  L. 
B.  A.  532;  State  ex  rel.  v.  Union  Depot  Co., 
71  Ohio  St.  Q79,  73  N.  B.  633,  68  L.  R.  A.  792, 
2  Ann.  Cas.  186 ;  I^wls  v.  Weatherford,  etc., 
R.  Co..  36  Tex.  Civ.  App.  48,  81  B.  W,  111. 
In  reaching  a  like  determination  In  Donovan 
V.  Pennsylvania  Co.,  199  U.  S.  279,  299,  26 
Sup.  Ct  91,  96  (50  U  Ed.  192),  Mr.  Jus- 
tice Harlan  says:  ' 

"There  are  cases  to  the  contrary,  but  In  our 
opinion  the  better  view,  the  one  sustained  by 
the  clear  wrigbt  of  authority  and  sound  rea- 
son end  public  policy,  is  that  which  we  have 
expressed.^' 

[2]  The  decision  in  Hedding  v.  Gallagher, 
69  N.  H.  650,  45  AU.  96,  76  Am.  St  Rep.  204, 
dted  and  relied  upon  by  defendants'  counsel 
'as  sustaining  a  contrary  conclusion,  was  ex- 
pressly overruled  upon  rehearing.  Id.,  72  N. 
H.  377,  57  AU.  225,  64  U  R.  A.  8U.  We  are 
satlsQed  that  the  contract  made  by  the  North- 
em  PadQc  Terminal  Company  with  the  plain- 
tiff la  valid  unless  the  agreement  has  been 
rendered  nugatory  by  proper  enactment  The 
organic  law  of  the  state,  which  defendants' 
counsel  assert  establishes  such  fact,  cwtalns 
a  provision  as  follows: 

"No  law  shall  be  passed  intuiting  to  any  dti- 
sen  or  class  of  dtizeus,  privileges  or  immunitiea 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."   Const  Or.  art  1,  $  20. 

As  this  clause  Inhibits  only  the  raactment 
of  a  law.  It  does  not  prohibit  or  regulate  the 
right  to  contract  in  respect  to  any  subject. 

[3-B]  It  Is  also  maintained  by  defendants' 
counsel  that  the  following  provision  of  the 
statute  Is  controlling: 

"If  any  railroad  shall  make  or  give  any  un- 
due or  unreasoaable  preference  or  advantage  to 
any  particular  person,  firm,  or  oorporad<»,  or 
shall  subject  any  particular  person,  firm,  or 
corporation,  or  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  refipect  whatsoever,  such  rail- 
road shall  be  deemed  guilty  of  unjust  discrimi- 
nation, which  is  hereby  prohibited  and  declared 
unlawful;  provided,  this  section  shall  not  prohibit 
any  railroad  from  giving  necessary  preference  to 
live  stock  and  perishable  frdght  over  other 
freight"   L.  O.  li.  8  6927. 

This  clause  is  section  49  of  the  act  of 
February  18,  1907,  creating  a  railroad  com- 
mission. Laws  Or.  1907,  c.  53.  A  careful 
reading  of  the  entire  statute  will  disclose  the 
legislative  Intent  was  to  prolilblt  a.  railroad 


company  from  ahovrlng  preference  to  any  v-t 
its  passCTgers  or  shippers.  If  the  act  tar 
hlblted  railway  companies  from  making  <-«3- 
tracts  with  hachmen  tor  the  tran^cntatl-a 
of  sncSk  baggage  as  they  eonld  aecate  by  t^- 
t^rvlewlng  passengers  on  incomlns  trains 
wliere  equal  privileges  are  offered  to  aR  that 
seek  to  engage  such  services,  the  statute 
would  necessarily  apply  to  any  otber  serv- 
ant whom  a  common  carrier  mistat  desire  ;o 
employ.  Passaiger  trains  are  usually  opM^ 
ated  80  as  safely  to  afford  rapid  transporta- 
tion, and  as  they  carry  ba^ge  It  is  esaential 
fliat  the  trunks,  valises,  etc.,  should  be  segre- 
gated from  the  pile  In  the  car  used  for  that 
purpose  before  It  arrives  at  the  station  where 
such  personal  effects  are  to  be  put  off,  ao  tbat 
no  unreasonable  delay  may  result.  Railway 
companies  are  held  responsible  as  comnx-n 
carriers  for  the  loss  of  or  damage  to  baggase 
while  being  transported,  and  this  Uabitiiy 
continues  for  a  reasonable  time  after  sucb 
tmnks,  etc.,  have  been  placed  in  their  depots 
for  delivery.  In  order  to  protect  railway 
companies,  it  Is  essential  that  their  employ^ 
and  the  persons  with  whom  they  make  lnd«D- 
nlty  contracts  for  tbat  purpose  should  alone 
be  permitted  to  enter  their  baggage  cars  and 
rooms  kept  for  storing  each  personal  effects. 
It  Is  to  the  advantage  of  railroad  companies, 
and  also  to  the  benefit  of  the  traveling  pub- 
lic, that  baggage  when  thus  stored  should  b« 
delivered  as  soon  as  possible^  so  that  liability 
therefor  might  cease,  the  room  k^  as  empty 
as  practicable,  and  that  the  owner  mt^t 
speedily  secure  possession  of  his  personal  ef- 
fects. Such  companies  ought  therefore  to  be 
allowed  freely  to  contract  with  any  responsi- 
ble person,  firm,  or  corporation  for  the  per- 
formance of  that  service,  and  there  Is  noth- 
ing In  the  statute  prohibiting  it  For  that 
purpose  It  Is  competent  for  railways  to  make 
reasonable  by-laws  regulating  the  use  of  Itj 
stations  and  other  matters  concerning  the 
dispatch  of  Its  business.  2  Bedfleld,  Rail- 
ways, §  200. 

[6]  The  validity  of  section  3  of  Ordinance 
No.  29773,  of  which  mtntlon  has  been  mad^ 
must  therefore  depend  upon  the  power  which 
the  council  of  the  city  of  Portland  can  l^al- 
ly  exercise.  Subdivision  1  of  section  73  of 
article  4  of  the  charter  of  that  municipality, 
euacted  January  23, 1903,  and  now  remainlnr 
In  force,  reads: 

"The  council  has  i>ower  and  authority,  sub- 
ject to  the  provisions,  limitations,  and  restrict 
tions  in  this  charter  contained,  to  exercise  with- 
in the  Umits  at  the  city  of  Portland  all  the 
powers,  commonly  known  as  the  police  power,  to 
tho  some  extent  as  the  state  of  Oregon  has  or 
could  exercise  said  power  within  said  limits." 
Special  Laws  Or,  1903,  p.  26. 

Clauses  of  the  organic  law  of  that  munici- 
pality amended  May  3.  1913,  by  an  exercise 
of  the  initiative  power,  provide  as  follows: 

"The  term  'public  ntflity*  as  used  in  this  cbtt- 
ter  shall  be  deemed  to  Include  every  plant,  prop- 
erty, or  system  engaged  In  the  public  ser?ic* 
withiu  the  city  or  operated  as  a  public  utllitj  tf 
such  terms  are  commonly  understood." 
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SecUon  1S3,  c  7: 

"Th«  eooncil  shall  have  gmeral  supervisloa 
and  power  of  regulation  o(  all  poblie  ntilities 
within  the  citj  of  Portland,  and  of  all  persons, 
and  corporations  engaged  in  the  operation  there- 
of.**   Id.  I  154. 

It  Is  maintained  by  defendants'  counsel 
that,  founded  npon  the  provisions  last  Quoted, 
section  3  of  Ordinance  No.  20773  Is  a  valid 
exercise  of  the  police  power,  delegated  to  the 
council  of  the  city  of  Portland,  thereby  mak- 
ing the  uuDicipal  enactment  referred  to 
eqnlTaloit  to  a  statute  regulating  the  busi- 
ness Id  which  the  plaintiff  is  engaged,  and, 
this  being  80,  an  error  was  committed  In 
sustaining  the  demurrer  to  the  answer.  The 
cases  jelled  upon  as  sustaining  the  legal  prin- 
ciple contended  for  will  be  reviewed.  Thus 
in  Lindsay  v.  Mayor,  etc.,  of  Anniston,  104 
Ala.  367,  16  South.  545,  27  L.  B.  A.  436,  63 
Am.  St  Rep.  -44,  it  was  held  ttiat,  though  a 
hackman  might  under  a  contract  with  a  rail- 
road compaiyr  owning  a  city  depot  have  the 
rli^t  and  privilege  to  enter  the  premises  to 
solldit  patronage,  an  ordinance  subsequ^tly 
enacted  prohibiting  hackmen  from  going 
within  such  depot  to  solicit  patronage  was 
not  unconstitutional  and  void  as  Impairing 
the  obligation  of  a  contract  because  the  agree- 
ment should  be  deemed  to  have  been  entered 
Into  subject  to  the  power  of  the  dty  to  regu- 
late hacks.  In  City  of  Chllllcothe  v.  Brown, 
38  Mo.  App.  609,  It  was  ruled  that  an  ordi- 
nance regulating  the  conduct  of  backmen, 
porters,  etc.,  In  the  pursuit  of  their  business, 
and  forbidding  the  solicitation  of  custom  at 
the  depot  or  platform  of  any  railroad  withlu 
the  corporate  limits  of  the  city,  was  reason- 
able and  valid,  and  that  it  constituted  no  de- 
fense to  an  action  by  the  city  for  a  violation 
of  the  ordinance  that  the  superintendent  of 
the  railway  at  whose  depot  the  offense  was 
committed  had  drawn  a  line  on  the  platforms 
thereof  and  told  the  defendant  and  others 
they  might  stand  on  the  walk  up  to  such 
mark  and  solicit  travelers  for  their  hotels, 
etc,  as  the  railroad  company  had  no  author- 
ity to  suspend  at  Its  depot  the  operation  of 
the  municipal  enactment.  In  City  Cab,  etc., 
Co.  V.  Hayden,  73  Wash.  24,  131  Pac.  472,  L. 
R.  A.  1915F,  726,  Ann.  Cas.  1914D.  731,  It 
was  determined  that  an  ordinance  prescribing 
rules  for  the  regulation  of  hackmen  at  a  de- 
pot stand  was  not  unreasonable  in  that  cer- 
tain vehicles  were  assigned  to  specified  poel- 
tions.  some  of  which  were  of  much  more 
value  than  others.  If  such  spaces  were  rea- 
sonable so  far  as  the  rights  of  the  public 
were  concerned.  In  City  of  Colorado  Springs 
T.  Smith,  10  Colo.  554,  36  Pac.  540,  an  ordi- 
nance providing  that  hotel  runners,  hackmen, 
etc.,  plying  their  respectlTe  vocations  at  any 
railway  passenger  depot,  <hi  the  anrlval  and 
departure  of  trains  should  occnpy  no  part  of 
the  depot  grounds  or  premises  ezceiA  tliat 
portion  allotted  to  them  1^  the  station  agent; 
and  it  was  decided  that  snch  enactment 
sbonld  not  be  «nstraed  as  giTlng  a  raUmad 


m 

company  the  rlgfht  to  axdude  tram  the  depot 
snnmdB  any  person  lawfully  en^iged  in  serv- 
ing Uie  trav^Jng  public,  vitbae  with  or  wUli- 
ont  vdileles,  nor  to  contar  nprai  sndi  cmd- 
pany  the  power  to  ^nt  excluslTe  rights  and 
privileges  to  persons  engaged  in  such  occnpa- 
tions,  but  tliat  the  ordinance  b^ng  aDthoilzed 
by  ^tnts  was  to  be  iqiheld  as  a  reasonable 
regnlatlon  to  promote  the  conTailenoe  of  the 
travOllng  pol^c  and  to  preraot  disorder  at 
railway  statlonB. 

[7-1]  A  careful  examination  of  these  cases 
will  disclose  that  the  several  ordinances 
referred  to  were  enacted  under  Kcimss  dele- 
gation of  l^lslatlve  authority  to  regolate  at 
railway  stations  the  buslneas  and  oondnct  of 
hadcmen;  that,  though  one  of  them  may 
bavo  entered,  into  a  contract  with  a  railroad 
con^ny  for  the  ndnslTe  privilege  of  solic- 
iting patronage  at  its  depot,  the  advanlage 
thus  obtained  was  held  subject  to  the  para- 
mount right  of  a  reascmable  ecmdse  of  ttae 
police  powo-,  whicih  anttiority  to  enact  whole- 
some ordinances  might  be  emj^yed.  not  tor 
flw  benefit  of  ttw  railway  company  or  its 
fiiTorite  bacfcman,  bat  in  the  interest  of  tbe 
travdlng  public.  The  legal  principle  thus 
dedared  la  acknowledged  as  oonttoUlng,  bat 
It  has  no  a!pplication  to  the  f&taa  Involved 
In  the  case  at  bar,  for  here  section  3  of  the 
ordlnanoe  in  iiuestion  does  not  attnapt  to 
regulate  Oie-condact  or  business  of  hadmien, 
or  to  legislate  In  the  interest  or  for  the 
benefit  of  the  travding  public,  but  tlie  mu- 
nicipal enactment  is  designed  to  InhlMt  the 
making  of  valid  contracts  bf  railway  com- 
panies so  that  the  benefits  derived  from  a 
grant  of  the  ezduslTe  privilege  to  solldt  a 
transfer  of  baggage  which  the  plaintiff  en- 
joys under  its  agreement  may  be  divided 
among  the  owners  of  vehicles  who  are  «a- 
gaged  in  the  same  business  and  are  able  to 
secure  a  share  of  the  patronage.  Such 
Utopian  state  of  sodety  Is  occasionally 
brought  Into  existence  by  the  adcnowledg- 
ment,  voluntary  or  otherwise,  of  the  inter- 
ested parties;  but  legislation  designed  to 
effectuate  such  felicitous  conditions  savors 
of  paternalism  and  would  seem  to  be  premll- 
lenntal.  Whether  under  a  state  Constitution,  • 
which  is  a  limitation  and  not  a  grant  of 
power,  a  statute  can  be  validly  enacted  and 
legally  enforced,  whereby  equality  of  burden 
and  remuneration  may  be  secured,  is  not  now 
Involved.  In  a  municipal  charter,  however, 
which  is  a  grant,  and  not  a  limitation,  of 
power,  the  authority  to  epact  such  a  provi- 
sion as  section  3  of  Ordinance  No.  29773  must 
be  found  in  the  charter  In  express  language 
or  arise  by  necessary  implication.  The  or- 
ganic law  of  the  dty  of  ForOand,  to  whldi 
refOrence  has  been  made,  does  not  explldtly 
or  InferoiUally  contain  such  a  grant  of  pow- 
er, and  for  that  reason  the  sectUKi  of  the 
enactment  mentioned  Is  void. 

It  follows  that  the  decree  should  bo  affirm- 
ed, and  it  la  80  ordered. 
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UABYLAND  CASUAI/TT  00.  ELABBR'S 
BBTATB  et  oL 

(Supreme  Oourt  of  Oregon.    April  24,  1917.) 

1.  APFfcAL  AND  ESBOB  «s>1008(l)— Rethw— 
FntDTttHB. 

On  appeal  fn  a  proceeding  at  law,  the  find- 
ings of  the  trial  court  as  to  the  facts  are  cm- 
elusive. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3955.] 

2.  Statitteb  ^s>226  —  OoNSTBUonoN— Adop- 
tion OF  Statute. 

When  a  statute  of  another  state  is  adopted 
and  enacted,  it  must  be  deemed  to  have  been 
passed  subject  to  the  interpretation  given  it  by 
the  courts  ot  the  state  of  its  or^in. 

[Ed.  Note^For  otJier  caies,  see  Statute*, 
Cent  Dig.  I  S07J 

8.  TBUffiB  «s»161— Bond  or  TBuancB— Bblikt 

fbom  llabiziitt — showing  of  misconduct 

— Statute. 
Under  L.  O.  L.  S  685,  providing  that  a  sure- 
tjr  upon  the  bond  of  anj  executor  or  other  fidu- 
ciaiy  may  apply  by  petition  to  the  court  where- 
in ^e  bond  is  directed  to  be  filed,  etc.,  praying 
to  be  relieved  from  further  liability  as  surety, 
etc.,  the  surety  on  the  bond  of  trostees  undw 
a  will  was  not  entitled  to  be  relieved  of  further 
liability  upon  its  arbitrary  demand  to  be  re- 
lieved, without  showing  any  fault,  dereliction, 
or  misconduct  on  the  part  of  its  principala. 

[Ed.  Note.— E\)r  other  cases,  see  Trusts,  Cent 
Dig.  if  209-211.] 

D^aitment  2.  Appeal  from  caicnlt  Goart, 
MtdtDcnnab  County;  T.  E.  J.  Duffy.  Judge. 

Petltlott  by  tbe  Bfoiylaod  Casualty  Com- 
pany, a  coiporatlon,  against  the  estate  of 
Herman  Klaber,  deceased,  and  Max  Wolf  and 
Herman  A^  Kaufman*  as  trustees,  to  be  re* 
lleved  from  a  surety  bond.  Vrom  a  Jndg- 
ment  denying  the  appUcaticm,  petitioner  ap- 
peals. AfBrmed. 

This  was  a  proceeding  by  plaintiff  to  be 
relieved  from  a  surety  bond  given  by  It  to 
secure  the  faithful  performance  of  the  duties 
of  the  trustees  of  Bemice  Janet  Klaber  under 
the  will  of  Herman  Klaber,  deceased.  Her- 
man Klaber  died  testate,  bequeathing  the 
sum  of  $100,000  to  his  daughter,  Bemlce 
Janet,  and  directing  that  his  executors.  Max 
Wolf  and  H.  A.  Kaufman,  manage  and  invest 
such  sum  and  pay  it  over  to  her  upon  her 
jLttainlng  the  age  of  21  years.  The  estate 
was  probated  and  closed,  and  the  probate 
court  made  an  order  turning  over  the  amount 
bequeathed,  leas  $950  inheritance  tax,  to  the 
trustees  named  In  the  will,  upon  their  filing 
a  bond  In  the  sum  of  $99,050.  The  cestui  que 
trust  was  then  4  years  of  age,  and  the  under- 
taking had  17  years  to  run.  The  petitioner 
was  the  surety,  aifd  the  bond  was  in  the  us- 
ual form,  being  executed  and  filed  In  the 
probate  court  June  26,  1914.  In  the  month 
of  February,  1915.  the  plaintiff  filed  in  the 
proljate  court  a  petition  demanding  to  be 
discharged  from  liability  on  its  bond,  and 
rcquestlug  the  court  to  require  the  trustees 
to  bring  the  estate  in  their  hands  into  court 
and  to  settle  an  account  showing  their  doings 


tlier^  up  to  tlie  time  vt  mich.  bearlofr  It 
also  presented  a  notice  redtlns  the  fact  aat 
the  money  bad  been  tamed  orer  to  ttae  tm*- 
tees,  and  that  the  petitioner  was  surety  on 
the  bond  glyen  them  for  the  faithful  dis- 
charge of  th^  trust;  that  It  was  tbe  under- 
standing at  tbe  time  such  bond  was  girai 
that  tbe  trust  fund  lihonld  be  held  under  the 
Joint  control  of  the  surety  and  the  trustees; 
that  Oie  money  had  not  yet  been  Invested, 
but  was  In  possession  of  one  of  the  trustees, 
and  not  subject  to  the  Joint  control  of  the 
two,  nor  <tf  tbe  petitioner.  Hie  petition  stated 
on  Information  and  belief  that  It  was  the  in- 
tention of  the  trustees  to  loan  the  trust  funds 
to  a  corporatlrai  known  as  the  Klabw  Invest- 
ment Company,  In  Lewis  county,  Wasih^ 
which  company  Is  engaged  in  the  hop  busi- 
ness ;  that  Oie  petitioner  does  not  consider 
that  a  loan  of  this  character  is  a  proi^r  in- 
vestment of  trust  funds,  and  desires  to  have 
a  settlement  of  accounts  up  to  tbe  present 
time  and  to  be  released  from  farther  liabili- 
ty, and  that  the  trustees  be  cited  to  appear 
and  show  cause  why  It  should  not  be  r^eas- 
ed  from  further  liability  on  said  bond. 

The  trustees,  being  cited,  appeared  and 
answered,  denying  that  there  was  ever  any 
understanding  with  petitioner  that  tbe  fund 
should  be  under  Joint  control  of  ttiemaelTes, 
end  further  denied  that  the  money  was  not 
yet  invested,  or  that  it  was  In  possession  of 
one  of  the  trustees,  and  alleged  that  petition- 
er's agent  solicited  from  the  trustees  the 
writing  of  said  bond  and  that  it  was  executed 
solely  upon  the  understanding  and  agreement 
that  the  trustees  would  pay  the  premium 
demanded  by  petitioner  and  not  otherwise; 
that  the  home  office  of  the  petitioner  hecame 
dissatisfied  with  the  writing  of  said  bond 
because  It  would  continue  for  such  a  long 
period  of  time;  that  in  order  to  relieve  pe- 
titioner from  anxiety  in  respect  to  the  In- 
vestment of  said  fund  the  trustees  offered 
to  invest  It  substantially  as  alleged  In  the 
petition,  loaning  $50,000  to  the  Klaber  In- 
vestment Ckimpany,  a  corporation  organized 
by  Herman  Klaber  In  bis  lifetime  and  sub- 
stantially controlled  by  him,  being  at  present 
owned  by  his  widow.  Said  corporation  hav- 
ing real  and  personal  assets  valued  at  from 
$175,000  to  $200,000,  and  there  being  no  lia- 
bilities except  for  current  blils  and  ordinary 
expenses,  other  than  a  mortgage  for  $10,000 
against  which  is  an  equal  amount  of  cash  on 
hand,  the  trustees  offered  to  Invest  the  re- 
mainder of  said  funds  In  a  safe  and  conserv- 
ative manner  by  the  purchase  of  bonds  or 
other  securities  satisfactory  to  the  petition- 
er, and  to  hold  the  same  subject  to  Joint  con- 
trol ;  that  negotiations  have  been  constantly 
going  on  between  the  trustees  and  plaintUT 
in  respect  to  the  matter,  but  no  acoommoda- 
tlon  has  been  reached;  that  there  has  been 
no  change  in  the  status  of  the  parties  or  in 
the  condition  of  the  trust  fund,  and  no  Im- 
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palrment  of  the  secarlty  thereof,  since  the 
bond  was  executed. 

Upon  the  trial  the  court  made  the  follow- 
ing findings  and  conclnsloiis : 

"(1)  There  has  been  no  dereliction  of  duty  on 
tte  part  <4  the  tmeteea  of  said  Beraice  Janet 
Klaber  fund,  and  no  daniter  has  been  shown 
to  the  funds  or  property  in  the  hands  of  the 
tmstees,  nor  has  there  been  any  allegation  in 
Ae  petitioD  of  the  surety  company  in  which  it 
seeks  to  be  relieved  from  its  oblieation  as  sure- 
ty that  there  was  at  any  time  a  dereliction  of 
duty  on  the  part  of  the  trustees  or  that  the  funds 
or  property  in  the  hands  of  the  tmstees  were 
in  any  wise  endangered. 

"(2)  The  testimony  shows  Oat  the  trustees 
are  financially  responsible  and  that  the  funds  in 
their  hands  are  safely  and  fully  protected. 

*'(8)  There  is  no  allegation  in  the  petition  of 
the  surety  company  that  it  was  induced  by 
fraud  or  any  improper  representation  to  execute 
the  bond,  and  no  testimony  has  been  offered 
tending  to  prove  any  such  frand  or  misrepresen- 
tation; but,  on  the  contrary,  the  testimony  es- 
tablishes the  fact  that  the  bond  was  executed 
upon  the  solicitation  of  the  surety  company  and 
its  duly  accredited  agents. 

"(4)  No  valid  reason  has  been  shown  In  the 
pleadings  or  by  the  testimony  to  justify  the  ap- 
plication of  the  surety  company  for  release  from 
the  obligation  assumed  by  it  in  execnting  the 
said  bond." 

As  concliislons  of  law  the  court  finds: 
"(1)  That  the  appeal  taken  by  the  surety  com- 
pany from  the  judgment  and  wder  of  the  coun- 
court  was  properly  taken  and  that  the  appeal 
erefrom  wiU  lie  from  the  coon^  court  to  this 
court. 

"(2)  That  the  appeal  in  this  proceeding  is  in 
the  nature  of  an  appeal  from  the  decree  in  an 
equitable  proceeding. 

"(3)  That  iiie  petitioner,  the  Maryland  Casu- 
al^ Company,  has  not  shown  itself  entitled  to 
the  relief  it  seeks  and  there  is  no  valid  grpimd 
upon  which  said  surety  company  can  be  relieved 
from  its  obligation  as  surety  on  the  bond  of  the 
trustees  of  toe  Bemice  Janet  Klaber  fund. 

"(4)  That  the  trustees  are  entitled  to  a  judg- 
ment according  to  these  findings  and  to  recover 
its  costs  and  disbursementa  herein." 

Upm  then  flndbiss  tHeie  was  a  Judgment 
doling  the  ap^lcatlon,  from  which  petition- 
er appeals. 

F.  C.  Howell,  of  Portland  (Wllbor,  Spencer 
A  Beckett,  of  Portland,  on  the  brief),  for 
appellant.  Joseph  Simon,  of  Portland  (Dolph, 
Hallory,  Simon  &  Oearin,  of  Portland,  on 
the  brief),  tot  reqKmdaitB. 

McBRIDB,  O.  J.  (after  stating  the  facts 
as  above).  [1]  If,  according  to  plaintiff's 
contention,  this  application  is  to  be  treated 
as  a  proceeding  at  law,  the  findings  of  the 
court  are  conclusive  -here  as  to  the  facts. 
There  remains  but  one  question:  Can  the 
surety  upon  a  bond  of  this  character  be  re- 
lieved of  further  liability  thereon  npon  his 
arbitrary  demand  to  be  so  released,  and  with- 
out showing  an;  fanlt,  dereliction,  or  mis- 
conduct on  the  part  of  his  principal?  The 
decision  of  this  matter  hinges  npon  the  con- 
struction of  section  685,  L.  O.  L.,  which  reads 
as  follows: 

"The  surety,  or  representative  of  any  surety, 
upon  the  bond,  undertaking,  or  other  obligation 
Of  any  guardian,  assignee,  receiver,  executor,  ad- 
ministrator, M  other  fidudarj,  may  vpply  by 
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petition  to  the  court  wherein  said  bond  Is  di- 
rected to  be  filed,  or  which  may  have  jurisdic- 
tion of  such  guardian,  assignee,  receiver,  execu- 
tor, administrator,  or  other  fiduciary,  praying 
to  be  relieved  from  further  liability  as  such 
surety  for  the  acts  or  omissions  of  the  guardian, 
assignee,  receiver,  executor,  administrator,  or 
other  fidudary  which  may  occur  after  the  date 
of  the  order  relieving  such  surety,  to  be  granted 
as  herein  provided  for ;  and  for  an  order  reauir- 
ing  such  guardian,  assignee,  recover,  executor, 
administrator,  or  other  fiduciary  to  show  cause 
why  he  should  not  account  and  be  relieved  from 
an^  further  liability  as  aforesaid,  and  that  said 

?nnclpal  be  reQUired  to  give  a  new  bond, 
'hereupon,  said  court  shall  issue  such  order,  re- 
turnable at  such  time  and  place  and  to  be  serv- 
ed in  such  manner  as  said  court  shall  direct,  and- 
may  in  the  meantime  restrain  such  guardiaa,  as- 
signee, receiver,  executor,  administrator,  or  oth- 
er fiduciary  from  acting,  except  in  such  manner 
as  said  court  may  direct,  for  the  preservation  of 
the  trust  estate.  If  the  principal  in  such  bond, 
undertaking,  or  other  obbffBtion  account  in  due 
form  of  law  and  file  a  new  bond,  undertaking, 
or  other  obligatioa,  duly  approved  within  the 
time  limited  in  such  order,  tnen  said  court  must 
make  an  order  releasing  said  surety  filing  peti- 
tion as  aforesaid  from  liability  upon  the  bond 
for  any  subsequent  act  or  default  of  the  princi- 
pal ;  and  In  default  of  said  principal  thus  ac- 
counting and  filing  such  new  bond  within  the 
time  limited  in  such  order,  said  court  shall  at 
once  make  an  order  directing  such  guardian,  as- 
signee, receiver,  executor,  administrator,  or  oth- 
er fiduciary  to  account  in  due  form  of  law  with- 
in ten  dcys— and  if  the  trust  fund  or  estate  shall 
be  found  or  made  good  and  paid  over,  or  prop- 
erly secured,  such  surety  shall  be  discharged 
from  any  and  all  further  liability  as  such  for 
the  subsequent  acts  or  omissions  of  the  guflird- 
ian,  assignee,  receiver,  executor,  administrator, 
or  other  fiduciary  after  the  data  of  such  surety 
being  Telleved  or  discharged— and  further  dis- 
chST^Ing  such  guardian,  assignee,  receiver,  ex- 
ecutor, administrator,  or  other  fiduciary  from 
his  position." 

The  above  section  was  enacted  In  1899,  and 
Is  substantially  taken  from  section  812,  Code 
Civ.  Proc.  N.  Y.,  as  amended  b^  chapter  068. 
Laws  N.  Y.,  passed  May  13,  1892.  For  the 
purposes  of  comparison  we  give  the  corre- 
sponding section  in  said  compilation: 

"The  surety  or  sureties  or  the  represpntatives 
of  any  aurety  or  sureties  upon  the  bond  of  any 
trustee,  committee,  guardian,  assignee,  receiver 
or  executor  may  present  a  petition  to  tiie  court 
or  judge  tliat  appointed  him,  or  tliat  approved 
or  accepted  sucn  baud,  praying  to  be  relieved 
from  further  liability  as  surety  or  sureties  for 
the  acts  or  omissions  of  the  trustee,  committee, 
guardian,  assignee,  receiver,  or  executor  occur- 
ring after  the  date  of  the  order  relieving  sure- 
ty or  sureties,  and  that  the  principal  on  the 
bond  be  required  to  show  cause  why  be  should 
not  give  new  sureties.  Thereupon  the  court 
or  judge  must  issue  the  order  to  show  cause  ae- 
cordiugly  and  may  restrain  such  trustee,  com- 
mittee, guardian,  assignee,  receiver  or  executor 
from  acting,  except  to  preserve  the  trust  estate 
until  further  order.  Upon  the  return  the 
order  so  issued,  if  the  principal  in  the  bond  file 
a  bond  in  the  usual  form,  with  new  sureties 
to  the  satisfaction  of  the  court  or  judge  then, 
within  such  reasonable  time,  not  exceeding  five 
days,  as  the  court  or  judge  fixes,  the  court  or 
Judge  must  make  a  decree  or  order  relensing  the 
surety  or  sureties  iietitloning  from  liability  upon 
the  bond  for  any  subsequent  act  or  default  of 
the  principal ;  ouierwise  a  decree  must  be  made 
that  such  trustee,  committee,  guardian,  assignee, 
receiver  or  executor  sccount  before  the  court  or 
judge,  or  a  referee  appointed,  and  that  upon  the 
trust  fund  or  estate  being  found  or  made  good 
and  paid  over  or  prt^rly  aeeured.  the  aurety 
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or  sureties  sball  be  dischanced  from  any  and  fUl 
zurther  Uabili^  as  such  of  the  subsequent  acta 
or  omissioDS  of  the  trustee,  committee,  ^nardiun, 
assignee,  receiver  or  executor  occurring  after 
the  date  of  his  or  their  being  so  relieved  or  dis- 
charged, and  discharging  such  trustee,  commit- 
tee, guardian,  assignee,  receWer,  or  executor." 

[2]  Previous  to  Its  adoption  here  this  sec- 
tion bad  been  construed  by  the  Court  of  Ajh 
peals  of  the  state  of  Its  origin,  and  according 
to  the  commonly  accepted  rules  of  construc- 
tion It  must  usually  be  deemed  to  have 
passed  here  subject  to  the  same  Interpreta- 
tion given  It  by  the  courts  of  the  state  where 
It  originated.  Putnam  v.  Douglas  County, 
6  Or.  328,  25  Am.  Rep.  527;  State  v.  Finch, 

54  Or.  482,  108  Pac  606;  Jamleson  v.  Potts, 

55  Or.  292,  105  Pac.  93,  25  L.  R.  A.  (N.  S.) 
24;  Abraham  v.  Roseburg,  65  Or.  359,  105 
Paa  401,  Ann.  Cas.  1912A,  597;  and  many 
other  cases.  The  statute  last  above  quoted 
came  up  for  construction  In  American  Surety 
Co.  T.  Thurber,  162  N.  T.  244,  56  N.  E.  631, 
and  the  same  cont^tlon  was  made  in  that 
case  as  la  made  by  the  plalntUt  here,  in  an- 
swer to  which  the  court  said: 

"The  appellant  claims  that  the  provisions  of 
the  section  are  mandatory,  as  the  word  'rnusf 
ordinarily  ocdudes  discretion.  ^Hiat  word,  how- 
ever, is  occasionally  used  in  the  Code  without 
the  imperative  maauing  wU<^  it  usually  has. 
Spears  v.  Mayor,  etc,  72  N.  Y.  442;  Wallace  v. 
lively.  61  How.  tne.  225,  affirmed  88  N.  T.  646. 
The  provision  requiring  the  court  to  'issue  an 
order  to  show  cause'  implies  that  cause  may  be 
shown.  It  is  more  than  a  substitute  for  a  no- 
tice ot  motion,  for  it  is  a  specific  requirement  in 
a  statute  creating  a  special  remedy,  of  which 
it  is  a  part  l^ere  is  no  reason  why  the  princi- 
pal should  be  required  to  show  cause,  if  no  cause 
can  be  shown  under  anv  circumstances.  When 
all  the  provisions  of  the  section  are  read  to- 
gether, we  think  the  court  has  a  discretion  to 
exercise  depending  on  the  facts  of  the  ease,  and 
is  not  commanded  to  make  a  decree  regardless 
of  those  factA.  In  other  words,  wa  construe 
the  expression  'a  decree  must  be  made'  under 
the  circumstances  to  mean  *a  deerea  may  be 
made.* " 

This  construction  Is  emphasized  by  the 
fact  that  In  1895  the  Legislature  of  New  Tork 
again  amended  section  812  by  providing  In 
effect  tliat  vpon  notice  and  accounting,  etc., 
"the  surety  •  •  *  ghatt  he  entitled  as  a 
matter  of  r^U  to  be  and  ehaU  he  dUcharged 
from  liability."  Subsequent  to  the  latter 
amendment  the  same  court,  in  the  case  of 
In  re  U.  S.  fidelity  &  Guaranty  Co.,  60  Misc. 
Rep.  147,  98  N.  T.  Supp.  217,  held  that  under 
Its  provWoDS  the  surety  bad  an  absolute 
Tight  to  be  released. 

[I]  No  such,  change  has  been  made  In  our 
statute,  and  until  nch  amendmoit  la  Bude 
we  are  disposed  to  follow  the  rule  laid  down 
in  American  Surety  Go.  v.  Thurber,  supra, 
whidi  seems  to  ua  to  be  only  fair  In  requiring 
a  surety  who  enten  Into  a  contract  for  an 
agreed  consideration  to  abide  by  It  so  Icmg 
as  the  other  party  to  the  agreement  faith- 
fully performs  the  condlticms  of  bis  trust. 

CuuuKel  for  appellant  (dte  a  number  of 
cases  holding,  under  statutes  yarying  in  th^r 


terms  somewhat,  that  sureties  have  a  peremp- 
tory right  upon  petition  for  that  purpose  to 
be  relieved  from  further  liability  for  the  acts 
or  omissions  of  their  principals ;  but  in  none 
of  these  is  there  a  provision  requiring  the 
principal  to  show  cause  why  the  surety  shall 
not  be  relieved,  except  In  the  case  of  In  re 
D.  S.  Fidelity  &  Guaranty  Co.,  supra,  which, 
as  before  shown,  depends  upon  a  provision 
of  the  statute  expresidy  providing  that  they 
shall  be  discharged  "as  a  matter  of  right" 
The  other  cases  are  Kempner  v.  Galveston 
Co.,  73  Tex.  216,  11  S.  W.  188;  Slfford  v. 
Morrison,  63  Md.  14;  March  v.  Fidelity  ft 
Deposit  Co.  of  Maryland,  79  Md.  309,  29  AtL 
521;  Cochise  Co.  v.  Rltter,  3  Ariz.  208,  73 
Pac.  448;  U.  8.  Fidelity  ft  Guaranty  Co.  v. 
Peebles,  100  Va.  685,  42  S.  BL  810.  As  before 
remarked,  there  is  no  provision  In  any  of  the 
statutes  of  these  states  permitting  or  requir- 
ing the  principal  to  show  cause  why  the 
surety  should  not  be  discharged,  and  this 
differentiates  them  from  the  case  at  bar.  It 
would  certainly  be  an  anomaly  U  a  party 
should  be  reqiUred  by  law  to  q^iear  and  show 
cause  why  the  court  should  not  make  an  or- 
der which  it  was  imperatively  omnmandad  to 
enter,  no  matter  what  showing  the  party 
cited  might  be  able  to  make. 

Hie  views  here  announced  render  nnnecea- 
sary  a  consideration  of  the  other  qnesUoDS 
discussed  on  the  hearing 

The  Judgment  ia  affizmed. 

UOORE,  BENSON,  and  BD&N.  JJ«  concon 
McGAMANT,  J,,  not  sitting. 


CHOWDER  V.  TOVOVIOH, 
(Supreme  Conrt  of  Oregon.   April  l(K.i917J 

1.  Frauo  4=»64(1)— Bvideitob— Qczstion  fob 

JUBT. 

In  a  suit  for  damages  for  deceit  In  the  sale 
of  lands,  the  value  of  furniture  owned  by  plain- 
tiff and  given  in  exchange  as  a  part  of  the  con- 
i^deration  tor  the  otrnveyattce  ot  defmdanf a 
land,  Md  tor  ue  Jnry.^ 

[Ed.  Note.:— For  other  cases,  sea  B^nd.  G«nL 
Dig.  M  66%,  67,  71.1 

2.  Afpeal  asu  Euob  «=3lO02  —  Rbtibw  — 

Findings. 

'A  jury  finding  on  conflicting  evidence  will 
not  be  disturbed  on  appeal,  if  there  la  any  evi- 
dence to  sustain  it 

[Ed.  Note, — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937.] 

8.  Fraud  ^:»29— Pbincipal  and  Aobut 

143(3>— UlfDISCLOSBD  PRINOXPAI^BiOBT  TO 

Sue  rm  Dauaoes  iob  Deceit. 
As  the  rale  that  an  undisclosed  prmeipa] 
may  sue  npon  a  contract  made  by  his  agat  to 
the  same  extent  as  if  its  relatioD  to  the  con  tract 
was  known  at  the  time  it  was  entered  into,  doea 
not  apj^  to  the  case  where  an  allied  agent 
made  affidavit  that  he  was  the  owner  of  personal 
property  exchanged  for  real  estate,  and  gave  a 
promissory  note  in  his  own  name,  and  In  every 
way  acted  as  principal  in  making  the  contract. 
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and  hence  the  undisclosed  principal  cannot  sue 
for  deceit  practiced  upon  the  agent. 

[Ed.  Note.— For  other  csaea,  see  Fraad.  Cent. 
Dig.  I  26 ;  Principal  and  Agent,  Ce&t.  IXg.  S 
604.] 

4.  Evidence  ^=9400(3)— Parol  Btidvncb  to 

Vart  Written  Aoreeicbnt. 
Where  the  agent  of  an  alleged  undlsdoaed 
principal  anoezcd  to  liis  bill  of  sale  of  the  per- 
sonal property  exchanged  for  real  estate,  an 
affidavit  that  he  is  the  owner  of  anch  property, 
parol  evidence  tending  directly  to  contradict  the 
terms  of  tlie  bill  of  s^  was  not  admissibla 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1787.  1791.  1793.^ 

6.  EsTOFPKi.  <S=>75— Undibclobed  Princifai, 
-Right  to  Sue  for  Dauaoes  fob  Deceit. 
Where  the  owner  of  personal  property  pei^ 
mitted  an  alleged  agent  to  contract  for  the  ex- 
chasge  of  enui  property  for  real  eatate,  and 
represent  himself  as  principal  in  the  contract  as 
owner  of  the  property,  and  to  give  his  personal 
obligation  as  such,  such  owner  was  forever 
bainred  from  contradicting  the  alleged  agent's 
miarepresentatlonB,  and  had  no  cause  of  action 
for  deceit  practiced  upon  the  agent 

(Ed.  Note.— For  other  eases,  see  Estoppel, 
Cent.  Dig.  H  192-195.] 

6.  Parties  «=>75(5)  — Pleadiro  — Pma  in 
Abatement. 
Where  a  Gcmplalnt  in  an  action  lEor  deceit 
practiced  on  plaustifl  in  exchange  of  personal 
property  for  real  estate  stated  a  cause  oi  action, 
and  did  not  state  that  the  contract  was  tD&de  by 
or  through  an  agent,  or  alleged  representations 
were  made  to  an  agent  of  pfaintifE,  the  defense 
in  such  exchange  dealt  with  another  person  who 

Jurported  to  act  as  principal,  and  that  plaintiff 
ad  no  capacity  to  sue  as  undisclosed  principal, 
was  not  in  the  nature  of  a  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  I  ll&J 

D^artment  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  C.  V.  Gantenbeln.  Judge. 

Action  by  Bertbn  M.  Orowder  against  Yttn- 
ko  T.  ToTOTlcb.  Judgment  for  plalnUff,  and 
defendant  appeals  Bereraed  and  remanded 
fbr  proceeding  not  Inconsistent  with  the 
opinion. 

This  la  a  suit  to  recover  damages  for  deceit 
la  the  sale  of  lands.  The  complaint  alleges 
that  on  June  17,  1914,  plaintiff  owned  certain 
furniture,  including  bedruom  suites,  chairs, 
etc.,  situated  In  a  rooiuing  bouse  In  the  city 
of  Portland,  and  that  defendant  .was  the  own- 
er of  a  certain  40-acre  tract  of  land  situated 
In  Lane  county,  Or. ;  that  at  said  date  de- 
fendant by  reason  of  false  representations  as 
to  tbe  character  and  capabilities  of  the  land, 
all  of  which  are  particularly  set  forth  in  the 
complaint.  Induced  plaintiff  to  purchase  tbe 
same  and  to  give  in  exchange  therefor  tbe 
personal  property  described  in  the  complaint, 
and  to  execute  to  defendant  a  note  for  $205, 
secured  by  a  mortgage  upon  the  land  convey- 
ed ;  that  the  land  was  practically  worthless, 
and  that  upon  discovery  of  his  fraudulent 
representations  she  tendered  back  to  him  a 
warranty  deed  to  the  same,  and  demanded  a 
restoration  of  the  property  conveyed  to  him, 
but  defendant  refused  to  accept  such  convey- 
ance or  to  restore  said  property ;  that  by 
reason  of  defendant's  fraudulent  conduct  she 


has  been  damaged  in  the  sum  of  $2,G0a  The 
defendant  answered,  denying  tbe  alleged 
fraudulent  repr^entationa,  and  asserting  the 
property  transferred  to  him  was  not  worth  to 
exceed  (400  over  and  above  an  indebtedness 
of  f295  due  thereon.  The  answer  denied 
plaintiff's  ownership  of  the  personal  property 
assigned  to  him,  and  alleged  that  he  conveyed 
the  land  to  one  J.  A.  Barnes,  and  that  tbe 
furniture  and  fixtures  were  In  tbe  name  of  J. 
A.  Barnes.  On  the  trial  the  plaintiff  testified 
that  she  was  the  actual  owner  of  the  proper- 
ty; that  it  was  held  In  the  name  of  J.  A. 
Barnes;  that  ^e  had  several  conversations 
,wlth  defendant  during  the  negotiations ;  that 
she  did  not  remember  telling  him  that  Barnes 
was  the  owner  of  the  furniture;  that  she 
was  trying  to  keep  her  name  out  of  It;  that 
all  the  money  invested  In  the  lodging  house 
and  furniture  was  hers  absolutely ;  and  that 
Barnes  had  nevw  contributed  a  cent  toward 
Its  purchase.  Barnes  testified  to  the  same 
effect — that  Mrs.  Crowder  purchased  the 
property  from  Nellie  Stacey  with  her  own 
money,  that  the  bill  of  sale  was  made  to  him 
at  plaintiff's  request,  and  that  he  held  It  as 
trustee  for  her.  De  Forest  testified  that  It 
was  listed  for  sale  in  his  office  by  Barnes, 
but  that  he  had  always  supposed  until  tbe  bill 
of  sale  to  defendant  was  made  oat  that  plain- 
tiff was  the  real  awner  of  the  property.  The 
bill  of  sale  of  the  furniture,  etc.,  was  executed 
by  Barnes,  and  to  it  waa  attadied  the  foUoW' 
Ing  affidavit: 

"State  of  Oregon,  County  of  Multnomah— as. : 
I,  J.  A.  Barnes,  bemc  first  duly  sworn  oo  oath, 
depose  and  say  that  I  am  the  sole  and  lawful 
owner  of  the  goods  mentioned  in  the  within  hill 
of  sale,  and  that  same  are  free  from  all  incum- 
brances except  the  sum  of  $295  due  Edwards 
Company  of  the  city  of  Portland,  Oregon,  as 
set  forth  within  the  bill  of  sale.   J.  A.  Barnes. 

"Subscribed  and  sworn  to  before  me  this  18th 
day  of  Jane,  1914.  Carl  J.  Wangerien,  Notary 
Public  for  Oregon." 

At  the  same  time  and  as  a  part  of  the 
same  transaction  defendant  executed  and  de- 
livered to  Barnes,  as  grantee,  a  warranty 
deed  to  the  land  described  In  the  complaint, 
and  Barnes  executed  a  promilasory  note  In  tti- 
vor  of  defendant  for  the  sum  $2^,  with 
Interest  at  7  per  cent  per  annum,  payable 
three  years  after  date,  and  also  executed  and 
delivered  a  mortgage  upon  the  land  to  secure 
the  same.  Prior  to  the  commencement  of  this 
action  be  executed  a  conveyance  of  tbe  land 
to  plaintiff.  Upon  tlie  trial  there  was  a  ver- 
dict and  Judgment  tor  plaintiff  for  tbe  sum  of 
$600  damages,  frcm  which  defendant  appeals. 

Geo.  C.  Johnson,  of  Portland  (Johnson  & 
Mathews,  of  Portland,  on  the  brief),  for 
appellant.  Fred  W.  Hummel,  of  Portland 
(Wilbur,  Spencer  &  Beckett,  of  Portland,  on 
the  brl^,  for  respondent 

McBRIDE,  C.  J.  (after  stating  tbe  facts  as 
above).  [1,2]  The  testimony  as  to  the  false 
representatlona  and  as  to  the  value  and  dtiar- 
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actor  of  the  land  Is  very  confllcttng:  Plaln- 
ttfTg  witnesses  place  It  all  the  way  from  a 
mere  nominal  Talne  tip  to  not  in  erceea  of 
$400,  wblle  defesidant's  wttnesses  value  It 
tram  $1,000  np  to  97,000,  indudtng  tbe  tim- 
ber ;  and  tbls  estimate,  U  we  .were  to  creffit 
It,  woold  indicate  that  defoidant  was  badly 
worsted  In  the  trade.  On  the  other  band  de- 
fendant's vltnesses  place  a  ralue  aa  low  as 
9300  upon  the  furniture,  etc.,  vrbXle  some  of 
plaintiff's  witnesses  place  It  as  high  as  $1,800. 
All  this  was  fbr  the  Jury,  and  we  are  not  per- 
mitted to  disturb  the  verdict  in  that  respect 
If  there  Is  any  evidence  to  austalu  it,  as  there 
certainly  Is. 

[3]  ,Tbe  principal  contention'  hem  centers 
around  the  admission  of  the  oral  testimony 
of  plaintiff  and  Baxnes  tendli^r  to  show  ttiat 
she  was  the  real  owner  of  the  property  traded 
to  defmdant,  and  that  Bamea  was  acting  as 
her  agent.  Tba  testlmcmy  does  not  dladose 
that  def^dant  ,was  ever  Informed  that  plain- 
tiff wu  tbe  real  prlncUMl,  but  rather  that 
this  fkct  was  mpt  in  the  badEground ;  plain- 
tiff testU^g,  "I  wanted  to  keep  my  name  out 
of  it"  It  is  a  familiar  rule  that  an  nndlft- 
dosed  prlndpal  may  sue  up<m  a  contract 
made  by  his  agent  to  the  nme  eztrait  as  If  his 
relation  to  the  contract  were  known  at  the 
time  It  was  entered  into.  2  Mechem  <m  Agen- 
cy (2d  IGdJ  I  2058,  and  cases  there  cited.  It 
would  seou  logically  to  fbllow  that  the  un- 
disclosed principal  can  recover  damages  for 
a  dec^t  practiced  upon  his  agmt  In  the 
course  of  a  transaction  in  any  case  In  whldi 
he  would  have  a  legal  right  to  enforce  the 
contract  If  no  deceit  had  been  practiced.  But 
to  the  rules  above  announced  there  are  excep- 
tions aa  firmly  suppcHted  by  pmxdent  as  ar-^ 
the  rules  themselves,  and  we  are  of  the  opin- 
ion that  this  case  comes  within  these  ex- 
ceptions, which  are  thus  stated  by  Hr.  Mech- 
em; 

"See.  2070.  Principal  canoot  sue  where  tenns 
of  cootract  exclude  bim  or  where  cootract  !■ 
Bolely  with  agent  personally.  The  right  of  the 
principal  to  sue  upon  the  ccmtract  made  by  the 
agent  in  his  own  name  flows  from  the  (act  that 
the  agent  made  tbe  contract  in  reality,  though 
perhaps  this  may  have  been  unknowu  to  the 
other  party,  as  the  agent  of  the  principal,  and 
by  bis  authority;  and  tbe  principal  is  there- 
fore entitled  to  enforce  the  cootract,  not  on^ 
niKin.  the  ground  that  tbe  benefits  of  bis  agent's 
acts  accrue  to  blm,  bnt  also  upon  tbe  ground 
that  be  is  himself,  when  discovered,  liable  upon 
the  contract  to  the  other  party.  If,  however,  as 
is  competent  to  be  done,  the  other  party  has 
(1)  dealt  with  the  agent  as  being  in  fact  the 
principal  and  upon  terms  in  a  written  contract 
which  exclude  the  existence  of  any  other  princi- 
pal, or  &)  with  knowledge  of  the  agency  has 
elected  to  deal  with  the  aicent  alone,  and  the 
agent  has  pledged  his  Individual  credit,  there 
it  is  held  that  tne  undiaclosed  principal  is  not  a 

«arty  to  the  ctmtract,  and  cannot  eaforce  It. 
'o  permit  tbe  principal  to  enforce  the  contract 
in  the  first  case  is  to  contradict  the  writing; 
and,  in  the  second,  to  deny  to  the  other  party 
the  benefit  of  his  choice  of  parties.  Every  man 
has  a  right  to  determine  for  himself  what  pai^ 
tifs  he  will  deal  with,  and  if  the  other  party 
has  ezpresriy  dealt  with  the  agent,  as  the  party 
to  the  contract,  to  the  exclusion  of  a  principal, 
he  cannot  be  made  UaUe  to  the  principal." 


Here  the  contract  la  expressly  wttb  flie 
alleged  agent  The  credit  for  the  d^lerred 
payment  Is  extended  to  him.  EOs  pronUssory 
note  Is  taken  for  It  and  his  mortgage  secures 
the  note,  and  .with  tlie  knowledge  and  ac- 
quiescence ot  his  allseed  principal  he  annexes 
to  his  bill  o<  aale  €l  the  ^operty  an  affidavit 
In  whldi  he  swears  that  he  la  the  owner  of 
the  property. 

[4]  The  oral  evidence  ciSaeeA  toided  di- 
rectly to  contradict  the  terms  of  a  written 
Instrument  and  was  Inadmissible.  The  lead- 
ing Ekigllsh  case  oa  this  subject  la  Hnnd)le  v. 
Htmter,  64  Eng.  0.  L.  Rep.  810.  In  this  case 
ttm  plaintiff  sued  the  defendant  on  a  charter 
party  executed  by  her  son,  as  her  agent  in 
his  own  name  without  dtodoslng  to  tbe  de- 
fendant that  he  was  such  agent  The  con- 
tract read: 

"It  is  mutually  agreed  between  O.  J.  Humble, 
Esq»  owner  of  the  good  diip  or  vessel  called 
the  Ann,"  ete. 

The  court  refnsed  to  hear  evidence  that 
the  son  was  not  the  real  principal,  distin- 
guishing the  case  ttom  the  ordhiary  one  of 
an  undladosed  principal  suing  on  a  wrlttmi 
contract,  on  the  ground  that  the  son  in  this 
case  expressly  stipulated  that  he  was  the 
owner  of  the  i^p  and  the  principal  in  the 
transaction,  and  that,  therefore,  the  evi- 
dence contradicting  the  writing  was  inadmis- 
sible: saying,  among  other  things,  that  the 
doctrine  that  an  undisclosed  principal  may 
demand  the  beneflta  of  a  contract  made  by 
his  agent  "cannot  be  applied  whmre  the  agmt 
contracts  as  principal ;  and  he  has  done  so 
here  by  describing  himself  aa  'owner'  of  the 
ship."  The  same  rule  was  announced  by 
Mr.  Qilef  Justice  Marshall  in  Gravea  v.  Bos- 
ton Marine  Ins.  Co.,  6  U.  S.  0  Cranch)  419. 
438,  2  L.  Ed.  S24,  a  case  In  equity  to  correct 
a  policy  reason  of  an  allied  mistake, 
wb^^y  it  was  claimed  that  the  names  of 
some  of  the  real  principals  had  been  omit- 
ted. See,  alao,  Winchester  v.  Howard,  97 
Mass.  308,  83  Am.  Dec  93 ;  Moore  T.  Vulca- 
nite, etc.,  Co.,  121  App.  TAt.  667.  106  N.  Y. 
Supp.  893;  Darrow  v.  Home  Produce  Ga  (G. 
O.)  57  Fed.  463;  Kelly  r.  Thney  et  al.,  102 
Mo.  522,  16  S.  W.  62,  overruled  in  E«lly  v. 
Thuey.  143  Mo.  422,  45  S.  W.  30a  by  a  di- 
vided court;  Thomas  v.  Kerr,  06  Ky.  (9 
Bash)  619,  96  Am.  Dec.  262 ;  Boston  Ice  Co. 
V.  PottOT.  123  Mass.  28,  25  Am.  Bep.  9.  None 
of  the  cases  dted  by  plaintiff  contradict  or 
question  the  doctrine  annotmced  in  Htunble 
V.  Hunter,  or  in  Oraves  v,  Boston,  eta,  su- 
pra, but  they  are  all  cases  where  the  alleged 
agent  has  not  affirmatively  r^reseuted  bim- 
self  as  owner. 

[t]  Another  reason  why  plaintiff  sbonld 
not  be  allowed  to  stand  In  the  position  of 
an  QDdlsclosed  principal  la  that  she  stood  by 
and  allowed  Barnes  to  represent  hlms^  u 
principal,  and  to  contract  and  give  his  per- 
sonal obligation  as  sach.  As  remarked  in 
Humble  V.  Hnnter,  supra,  such  a  rule  would 
deny  to  the  other  yaxty  the  buieflt  ot  bis 
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cboice  of  parties.  Every  man  baa  a  rl^^t  to 
4letermlne  for  blmaelf  what  parties  be  will 
deal  with,  and  If  tbe  other  party  has  ex- 
E>resSly  dealt  with  the  agent  as  the  party  to 
tlie  contract  to  the  exclnslon  of  a  principal, 
be  cannot  be  made  liable  to  the  principal. 
Boston  Ice  Co.  t.  Potter,  supra.  In  ord^r  to 
uphold  the  Jadgment  in  the  case  at  bar  we 
would  be  compelled  to  ignore  tbe  sworn  rep- 
resentation of  Barnes,  made  with  the  acqui- 
escence of  plaintiff,  that  be  was  the  owner  of 
tbe  furniture  described  In  his  bill  of  sale,  as 
well  as  of  the  negotiable  note  and  mortgage 
given  by  bim,  and  to  require  defendant  to 
litigate  bis  c<mtract  with  a  person  with 
whom  be  had  no  Intention  of  cmtraeting. 
We  are  of  the  opinion  that  the  plalntlfl  cao* 
not  maintain  this  action. 

[I]  It  is  further  contended  that  the  de- 
fense urged  was  that  the  plaintiff  bad  no  le- 
gal capacity  to  sue,  and  that  such  defense 
was  in  tbe  nature  of  a  plea  in  abatement; 
and,  not  having  been  so  pleaded,  it  was 
waived.  This  contention  Is  not  sound.  The 
complaint  did  not  in  any  form  state  that  the 
contract  was  made  by  or  through  an  agent, 
or  that  tbe  alleged  misrepresentations  were 
made  to  an  agent  of  plaintiff.  It  stated  a 
good  cause  of  actlen.  The  proof  showed  a 
state  of  facts  which,  as  we  bold,  showed 
that  plaintiff  did  not  at  the  commencement 
of  the  suit  have  any  cause  of  action.  The 
fact  that  defendant  traded  with  another  per- 
son and  in  the  course  of  tbe  trade  made  ma- 
terial false  representations  to  him  could  not 
under  any  drcumstancea  "give  plaintiff  a  bet- 
ter writ,"  nor  enable  her  at  any  time  in  the 
future  to  prosecute  an  action.  If  A.  assaults 
B.  and  injures  him,  and  C.  brings  an  action 
for  damages,  asserting  that  he  was  the  person 
assaulted,  and  that  fact  is  denied,  this  does 
not  raise  an  objection  predicated  upon  his 
want  of  capacity  to  sue,  but  upon  his  right 
to  recovev. ;  niere  Is  a  failure  of  proof  as  to 
the  fact  of  his  being  injured.  So  here  there 
was  no  legal  right  in  plaintiff  to  recover, 
and  the  nature  of  the  transaction  was  snch 
tbat  she  could  adduce  no  legal  evidence  that 
she  was  the  person  Injured.  In  Dewey  et  aL 
V.  State,  91  Ind.  173,  182,  the  court  states 
tbe  distinction  above  enunciated  aa  follows: 
"It  Is  settled  by  the  decisions  of  this  court 
that  tbe  second  statutory  cause  of  demurrer, 
namely,  'that  plaintiS  has  not  legal  capacity 
to  sue,  has  reference  only  to  some  legal  dis- 
ability of  the  plaintiff,  such  as  infancy,  idiocy 
or  coverture,  and  not  to  the  fact  *  *  *  that 
tbe  complaint  fails  to  abow,  upon  its  face,  a 
right  of  action  in  the  plaintiff." 

To  tbe  same  effect  Is  Pence  v.  Aughe,  101 
Ind.  317,  and  many  other  cases.  See,  also, 
1  Corpus  Juris,  p.  28,  1  %  where  Uie  mle  is 
thus  stated: 

"Matter  la  abatement,  which  goes  merely  to 
defeat  or  suspend  the  present  suit,  and  does  not 
conclude  plaintiff  from  maintaiaing  an  action  up- 
on the  cause  atated,  and  which  is,  therefore,  to 
be  set  up  by  plea  or  aqswer  in  abatement,  ia  to 
be  distinguished  from  matter  In  bar,  whkh  goes 


to  the  merits  and  riwws  tbat  plaintiff  has  no 

cause  of  action." 

In  the  case  at  bar  the  plaintiff  having  per- 
mitted Barnes  expressly  to  contract  as  own* 
er  of  the  property  was  forever  barred  frtmi 
contradicting  his  written  representations  to 
this  effect,  and  therefore  had  no  cause  of  ac- 
tion which  she  could  enf mm  by  an  action  at 
law. 

Tbe  Judgment  la  reversed,  and  the  cause 
remanded  to  the  drcult  conrt  for  proceed- 
ings not  Inconsistent  with  this  opinion. 

HOO&E,  B£AN.  and  McOAMAMT,  JJ., 
concur. 


HAMILTON  V.  NORTH  PAC  S.  8.  CO. 
(Snpreme  Court  of  Oregon.    April  17,  1917.) 

1.  IJHXTATXOIf  OF  ACTIONS  43>2(3)  —  CaUSE 

Abking  uf  Omu  Statk  —  Sbif  on  Hxqk 
Sea& 

Under  the  role  tliat  a  state's  territorial 
sovereignty  eztenda  to  a  vessel  of  tbe  state  when 
it  is  upon  high  seas,  the  vessel  being  deemed  a 
part  o<  the  territory  of  the  state  to  which  it 
belongs,  an  action  by  a  resident  of  tbe  state  ot 
Washiztgton  for  injurr  on  tbe  high  seas  on  a  ves- 
sel owned  by  a  California  corporation,  nonresi- 
dent of  Oregon,  is  governed  by  L.  O.  L.  i  2iB, 
as  to  time  to  sue  on  actions  arising  In  another 
state. 

[Ed.  Note. — BV>r  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  7.} 

2.  PlXADINO  •S>408(1)— AlXEOATIOH  OV  DB- 

ihndant's  Risidkiicb  —  Axon  bt  Cou- 

PLAINT. 

D^endanfs  answer  In  action  for  servant^s 
injury  while  employed  on  defendant's  steamship, 
alleging  that  the  steamship  referred  to  "is 
owned  in  California,"  and  that  defendant  "Is  a 
California  corpcnration,"  soffieiently  alleged  non- 
residence  at  time  cause  of  action  arose  when  aid- 
ed by  aHe^tions  of  complaint  tha^  defendant 
was  a  California  corporation. 

[Ed.  Note.— For  other  cases,  see  heading, 
Cent.  Dig.  (S  1343-1347.] 

3.  PlEADINQ  4s>177— REPI.T— ADlOBSIon  OT 
Defendant's  Noheesidbkcb. 

PlahitiS's  irnkr  to  defendant's  allegation 
that  It  was  a  Gsilifomia  cwporation,  in  admit- 
ting "that  the  owner  of  said  steamship  resides 
in  the  state  of  California,"  'did  not  aotnlt  non- 
residence,  bnt  merely  admitted  tbe  conclusion 
which  the  law  would  draw  from  tbe  fact  tbat 
defendant  was  a  foreign  corporation. 

[Ed.  Note.— For  other  cases,  sea  Pleading, 
Cent.  Dig.  H  354,  355.] 

4.  COBPOBATIOirB  ^»668(1>— FOBBIOH— DOXNO 

BuBiNEas  Within  Btatx— Process. 
A  foreign  corporation  doing  business  within 
the  state  is  a  resident  to  such  an  extent  that 
it  is  amenable  to  process  of  state  conrts. 

[Ed.  Note.— For  other  cases,  see  Oorporatlmis, 
Cent.  Dig.  {{  2603-2606,  2618.] 

5.  LntrrATioN  or  Actions  ^»88  — Absence 
raoM  State— FoBBXon  Cobpoeatioii— "Out 

OF  TOE  ^TATE." 

A  foreign  corporation  maintaining  an  agent 
within  the  state  is  not  "out  of  the  state,"  within 
meaning  ot  L.  O.  L.  i  16,  providing  that,  when 
a  caose  of  acti<m  has  accrued  against  any  per- 
son who  shall  be  "out  at  the  state,"  such  ae- 
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(Or. 


tion  mky  Iw  commenced  wlQiiii  terms  mAdBed 
after  return  of  sndi  perwm. 

rRct  Note.— F(»-  other  caBee,  see  limitation  of 
Actions.  Gent.  Dig.  i  468. 

For  ether  definitionB,  see  Words  and  Phrasee, 
rirst  and  Second  Seiiea,  Out  oi  the  State.] 

6.  LnoTATioiT  OP  Actions  ^=»2(2)— Fouxon 
CoRPoBATioir  —  Doina  Business  Within 
State— "Kk8idbnt"—*'Nonhesident." 

A  foreign  corporation  is  a  "nonresident.*'  Al- 
thongfa  doing  business  wlthia  this  state  within 
meaning  of  L.  O.  L.  §  26,  providing  that  when 
actions  between  •nooresid^ts  arimng  in  another 
state  are  barred  hj  statute  of  limitation  of  such 
state,  no  action  thereon  can  be  here  maintained, 
such  corporation  being  only  a  resident  of  the 
state  incorporating  it,  the  word  "resident"  not 
meaning  "one  found  within  the  Jurisdiction." 

lEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent,  Dig.  S  0- 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,- Beiddent;  Nonresi- 

7.  Limitation  o»  AonoNfl  ^»2(3)  —  Action 

FOR  SBBVANT'B  INJUBT  —  PLEADING  CALI- 

FOBNiA  Statute  of  Limitations. 
Where  employ^,  resident  of  Oregon,  sued  his 
employer,  a  Galifomia  corporation,  for  injuries 
sustained  while  on  the  high  seas  on  a  steamship 
owned  by  employer  in  California,  the  employer 
conld  plead  the  one-year  Oalifomia  statute  of 
limitations  in  view  of  L.  O.  L.  §  providing 
that,  when  actions  between  nonresidents  arising 
in  another  state  are  barred  by  the  statute  <n 
UmitatioBB  of  snch  state,  no  action  thereon  can 
be  here  maintained,  and  the  Oregon  two-year 
statute  (U  O.  U  S  8)  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Gent  Dig.  1  7.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Lawr«io6  T.  Harris, 
Judge. 

Action  by  H.  D.  Hamilton  against  the 
North  Pacific  Steamship  Company.  Judg- 
ment for  plalntlfr.  and  defendant  appeals. 
Reversed  and  remanded. 

Tbis  Is  an  action  brought  to  recover  dam- 
ages for  a  perscmal  Injury  suatalued  by  plain- 
tiff on  June  21,  1912.  Plfilntlff  suffered  the 
Injuries  complained  <^  while  working  for  tbe 
defOidant  on  the  steamship  Boam^  and 
while  the  steamship  was  tm  the  high  seas. 
The  pleadings  admit  that  the  Boanoke  at 
tbe  time  in  quesUim  was  owned  and  operated 
by  the  defendant,  and  that  the  defmduit  is 
a  corporation  oi^Anlzed  and  existing  under 
the  laws  of  the  state  of  California.  This  ac- 
tion was  brought  on  tbe  22d  day  of  Nov^" 
ber,  1918,  more  than  one  year  after  plalnUff 
sustained  his  injuries.  The  defendant  pleads 
the  statute  of  limitations  of  the  state  of  Cal- 
ifornia as  a  def«iae,  and  crffered  to  prove  on 
the  trial  that  under  the  California  Code  such 
an  actlcm  as  this  must  be  brought  within  nske 
year  from  the  accrual  of  the  cause  of  actkm. 
The  offer  of  pnx^  was  excluded  by  the  low- 
er court.  The  Oregon  statute  of  limitations 
penults  such  an  action  as  this  to  be  brought 
at  any  time  within  two  years  after  the  ac- 
crual of  the  cause  of  action.  Section  8,  L. 
O.  Iv.   A  verdict  was  rendered  for  plaintiff. 


on  whldti  Judgment  was  entered,  and  tbe  de- 
fendant aK>eals. 

F.  C.  Howell,  of  Portland  (Wilbur.  Spencer 
&  Beckett,  of  Portland,  on  the  brief),  for 
appellant  A.  M.  Dibble,  of  Portland  (Ma- 
larkey,  Seabrook  &  DlU>le,  of  Portland,  OQ 
the  iHlef),  for  re^Hmdent 

McOAMANT,  J.  (after  stating  the  tfacts  u 
above).  [1]  There  Is  bm  me  queetiaii  pre- 
sented by  this  appeal:  Did  the  lower  court 
err  In  exduding  evidence  as  to  the  CalifoN 
nla  statute  of  limitations  aK>llcable  to  this 
character  of  litigation ;  In  other  words,  does 
the  California  statute  or  the  Oregon  statute 
apply  for  the  purpose  of  fixing  the  time  with- 
in whi<^  plaintiff  was  required  to  bring  his 
action?  It  Is  dementary  and  Is  conceded  by 
both  parties  to  tbiM  appeal  that  the  law  of 
the  forom  ordinarily  determines  the  time 
within  which  plaintiff  must  sue.  The  defend- 
ant relies  wholly  on  sectlw  26,  L.  O.  Ix, 
which  is  as  follows: 

"When  the  cause  of  aedon  has  arisen  In  an* 
other  state,  territory,  or  country,  between  non- 
residents of  this  state,  and  by  the  laws  of  the 
state,  territory,  or  country  where,  the  cause  of 
action  arose,  an  action  cannot  be  maintained 
thezeon  by  xenacm  of  the  lapse  of  time^  no  ac> 
tion  shall  be  maintained  thereon  In  this  stattL" 

PlatnttfTs  cause  ot  action  arose  on  board 
a  steamship  owned  in  the  state  of  Calif  oraia. 

"Tbe  territorial  sovereignty  of  &  state  ex- 
tends to  a  vessel  of  the  state  when  it  is  upon  the 
high  seas;  the  vessel  being  deemed  a  part  ot 
the  territory  of  tbe  state  to  which  it  belongs." 
International  Navigation  Oo.  lindstnuD,  223 
Fed.  476^  476,  60  00.  A.  649,  650. 

To  the  same  ^ect  see  Deslitras  v.  La  Com' 
pagnie  Gtonerale  Transatlantiaue,  210  U.  S. 
95,  28  Sup.  Ot.  604,  680,  fi2  li.  £d.  973;  Old 
Dominion  Co.  v.  GUmbre,  207  U.  S.  3^  28 
Sup.  Ct  133,  S2  Ii.  Ed.  264 ;  La  Bonrgogne^ 
139  Fed.  433.  438.  71  C.  a  A.  489;  Tbe  Ham- 
ilton, 146  Fed.  724,  726»  77  a  0.  A.  150;  In 
re  Clyde  Steamship  Go^  (D.  C.)  134.  Fed.  95, 
99;  The  E.  B.  Ward,  Jr.  (a  G.)  i?  Fed.  456^ 
4fi9. 

This  case  Uierefore  stands  on  the  same 
footing  as  If  plaintiff  had  been  Injured  In 
the  dty  ot  San  Frandsca 

[2]  It  appears  that  plaintiff  Is  a  citizen 
and  resident  of  the  state  of  Washington. 
The  case  therefore  falls  within  the  c^ra- 
tloa  of  section  26  of  the  Code,  If  it  shall  be 
held  that  the  defendant  is  a  nonresident  of 
Oregon  within  the  meaning  of  this  section. 
The  defendant's  allegation  on  the  subject  of 
its  residence  Is  as  follows: 

"That  the  said  steamship  Roanoke  referred  to 
Id  the  complaint  and  owned  by^  this  defendant  is 
owned  in  the  state  of  California,  and  not  within 
tbe  state  of  Oregon,  and  ttiat  the  said  defendant 
is  a  California  corporation,  and  that  said  steam- 
ship is  re^tered  in  the  state  of  Califmia." 

Plaintiff  claims  that  this  all^tlwi  is  in- 
guffident  on  the  ground  that  it  covers  the 
residence  ot  the  defendant  only  at  the  time 
when  the  answer  was  filed,  and  that  there 
Is  no  allegation  that  the  defendant  was  t 
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resident  of  California  whoi  the  canse  ct  ke- 
tXou  arose.  Id  the  respect  criticized  the  an- 
swer Is  aided  hy  ttaft  allegations  of  fl»  ecnn- 
plaiiit.   It  Is  alleged  therein: 

"That  at  bH  times  hereinafter  mentioQed  the 
defendant,  North  Pacific  Steamifaip  Gompanj, 
was  and  now  is  a  corporatioD  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  California  and  doin^  bnrineesin  tiie 
state  of  Oregon,  baviag  an  agent  or  agents  at 
Portland,  Or. 

'"niat  at  all  times  bereinaft^  mentioned  the 
defendant.  North  Pacific  Steamahip  Company, 
was  the  owner  of,  and  engasad  In  operating  as 
a  conunon  carrier,  that  certain  steamship  known 
aa  the  steamship  Hoanoke."  , 

We  think  It  snffldently  appears  from  the 
pleadings  that  the  defendant  was  a  Califor- 
nia corporation  on  tbe  day  when  plaintiff 
sustained  bis  Injorlea,  and  It  could  not  by 
any  possibility  have  become  an  Oregon  cor- 
poration as  tbe  resQlt  of  anytbing  which  bas 
since  transpired.  If  tbe  Incorporation  of  tbe 
defendant  undCT  tbe  laws  of  Oallfomia 
makes  It  a  nonresident  of  tbe  state  of  Ore- 
goa  within  tbe  pnrrlew  of  section  26,  Ia  O. 
L.,  tbe  defendant  should  have  been  permitted 
to  prove  tbe  California  statute  of  limitations. 

[3]  The  d^endant  contends  that  the  plead- 
Ingg  admit  that  tbe  defendant  Is  a  nonresi- 
dent, and  that  for  this  reason  tbe  Judgment 
should  be  reversed.  This  contention  of  the 
defendant  is  based  upm  tbe  fk>11owli]«  allega- 
tion contained  tn  plalfitlfTs  i-eply: 

"The  plaintiff  admits  that  tbe  steamer  refer- 
red to  in  plaintiff's  complaint  was  registered  at 
the  city  of  San  Francisco,  Gal.,  and  that  the 
owner  of  said  steamer  resides  in  the  state  of 
California." 

-  The  forcing  allegation  merely  admits  tbe 
conclusion  which  the  law  would  draw  from 
tbe  &ct  that  tlie  defendant  Is  a  California 
corporation.  PlalntUf  contends  that,  ol- 
tbongh  tbe  defendant  resides  wltbln  tbe  state 
of  California,  it  was  also  a  resident  of  tbe 
state  of  Oregon  at  tbe  time  when  the  cause 
of  action  arose,  as  it  was  d<dng  business  in 
Oregon  and  maintained  an  agent  at  Portland. 

Hie  auction  of  the  complaint  above  quot- 
ed, to  tbe  effect  that  the  defendant  bas  been 
doing  business  in  the  state  of  Oregon  and 
has  maintained  an  agent  therein.  Is  sustained 
by  the  proof.  This  case  therefore  presents 
the  interesting  legal  question  as  to  whether 
a  foreign  corporation  doing  business  in  Ore- 
gon  and  malntainti^  an  agent  therein  Is  to  be 
deemed  a  nonresident  of  tbe  state  wltbln  tbe 
meaning  of  section  26,  Ia  O. 

While  the  briefs  are  replete  with  autbort- 
tles,  onr  attention  has  been  directed  by  tbe 
parties  to  only  two  cases  arlalBg  under  tacts 
substantially  identical  with  the  case  at  bar. 
One  of  these  cases,  dted  by  plalntifl,  is  Lou- 
isville Co.  V.  Pool,  72  Miss.  487,  16  South. 
753.  This  was  an  action  brought  in  Ulssls- 
slppl  to  recover  damages  for  the  killing  of 
plalntlfF's  stock  in  tbe  state  of  Alabama 
the  defendant's  railroad.  Tbe  defendant  le- 
Ited  on  tbe  Afisslsslppl  statute  corresponding 
to  our  section  20.  The  decision  Is  not  in 
poiot.  because  the  Misslssl^i  statute  is  whol- 


ly unlike  the  Oregon  statute.  It  Is  confined 
In  its  operation  to  cases  of  parties  who  re- 
move from  one  state  to  another,  and  by  Its 
terms  exclndes  from  Its  operation  the  case 
of.  a  corporation  doing  business  in  two  or 
more  states  at  tbe  same  time.  Tbe  defendant 
cites  Northwestern  Co.  v.  Lowry,  20  S.  W. 
607,  14  Ky.  Law  Bep.  600.  This  case  tnros 
on  a  question  of  ladies,  and  what  was  said 
by  tbe  court  in  construing  tbe  Kentucky 
statute  corresponding  to  our  section  26  was 
not  necessary  to  tbe  decision.  Furthermore, 
the  Kentndcy  leglslatloa  is  diatingnisbable 
from  tbe  Or^o  statute. 

[4]  It  is  settled  law  in  this  JurlsdlcUon 
that  a  for^gn  corporation  doing  bnslness  in 
Oregon  Is  to  be  deemed  a  resident  of  Oregon 
in  such  sense  as  that  it  is  amenable  to  the 
processes  of  the  Oregon  courts,  and  a  person- 
al Judgment  may  be  secured  against  it  based 
on  the  service  of  summoos  in  this  state.  Al- 
drlcb  V.  Anchor  Coal  Co.,  24  Or.  82.  35.  32 
Pac.  706,  41  Am.  St.  Rep.  881;  FarreU  v. 
Oregon  Co.,  31  Or.  463.  467,  468,  49  Pac.  S7& 
It  is  beUeved  that  these  authorities  go  no 
further  than  to  bold  that  a  corporation  by 
transacting  business  In  Or^n  consents  to  be 
fonnd  therein  for  the  purpose  of  service  of 
summons  upon  it. 

[6]  Section  16.  L.  O.  Ia,  is  In  part  aa  fol- 
lows: 

"If,  when  the  cause  of  action  shall  accrue 
against  any  person  who  shall  be  out  of  the  state 
or  concealed  therein,  such  action  may  be  com- 
menced within  tbe  terms  herein  respectively  lim- 
ited, after  tbe  return  of  such  person  into  the 
state,  or  the  time  of  bis  concealmenL" 

Within  the  meaning  of  this  statute  It  Is 
held  that  a  foreign  corporation  ia  not  out  of 
tbe  state,  provided  it  maintains  an  agent 
therein  upon  whom  service  of  sunmums  may 
be  made.  Bums  r.  White  Swan  Ca,  35  Or. 
306,  308,  57  Pac.  637;  3  Cook  on  Corporations 
(7tb  Ed.)  I  757,  pp.  2774,  277&  The  autborl- 
tles  announcing  this  latter  principle  base 
their  conclusions  on  tbe  fact  that  the  reason 
wbldi  induced  the  Legislature  to  enact  see* 
tlon  16  aforesaid  is  InftppUcable  to  any  party 
on  whom  service  of  suDUnons  may  be  effected 
within  tbe  state  at  any  time. 

It  is  provided  by  section  44,  L.  O.  L.,  that 
except  in  certain  cases  an  action  shall  be 
commenced  and  tried  In  tbe  county  in  which 
tbe  defendant  resides.  In  the  interpretation 
of  this  statute  it  is  bald  that  a  foreign  cor- 
poration In  a  nonresident,  and  tbat  It  may 
therefore  be  sued  In  any  county  in  which 
service  may  be  secured  upon  it.  Cunning- 
ham T.  Klamath  Lake  R.  Co..  54  Or.  13,  21. 
101  Pac.  218, 1090.  The  same  conclusion  has 
been  reached  by  the  Idaho  court.  Boyer  t. 
Northern  Pacific  Co.,  8  Idaho,  74,  66  Pac. 
826,  70  L.  R.  A.  681.  In  determiulng  the 
situs  of  Its  movable  personal  property  for 
puiposes  of  taxation,  a  corporatlim  is  held 
to  be  a  reaidMit  of  the  Jurisdiction  which 
Incorporates  It.  Callender  Co.  v.  Pomeroy, 
61  Or.  343.  351,  122  Pac.  758.  Within  tbe 
meaning  of  tbe  bankmptcy  statute  (Act  July 
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1,  1808.  c  541,  80  Stat  S44)  a  corpomttoa  la 
a  resident  of  tbe  state  onder  whose  laws  tt 
Is  inoorponted.  and  <a  no  other  state.  In  re 
Matthews  Co.,  144  Fed.  724.  720.  The  at- 
tachment statutes  of  a  number  of  tbe  states 
permit  the  lery  of  attachments  on  the  prop- 
erty of  nonresidents.  WiOiln  the  meaning  of 
tliese  BtatDtes  It  has  been  held  that  a  foreign 
corporation  Is  a  nonresident,  even  thoni^  it 
Is  transacting  bosinesB  in  the  stata  Sonth 
Carc^ua  Co.  t.  Pec^ile's  Instltntlon,  64  Ga. 
18,  80.  Tbe  Missouri  court,  however,  baa 
reached  a  different  contusion  on  this  quee- 
Utm  of  law.  ramswoith  t.  Tore  Haute  Go., 
20  Mo.  75.  The  act  of  GMigresa  governing  the 
jurisdiction  of  Oie  federal  courts  requires 
that  snUs  in  whidi  the  jnrlsdlctloa  is  based 
on  diversity  of  dtlzeoshlp  shall  be  brought 
only  in  a  federal  district'  of  which  either  the 
plaintiff  or  the  defendant  is  an  Inhabitant 
WIthhi  the  meaning  of  this  statute  It  Is  held 
that  a  coiporatlon  la  an  inhabitant  of  the 
state  which  incorporated  It,  and  of  no  other 
sUte.  Shaw  v.  Qalncy  Mining  Co..  145  U.  S. 
444,  453, 12  Sup.  Ct.  036,  36  Ii.  Bd.  768;  Aver- 
Ill  V.  Southern  Go^  «X  O.)  75  Fed.  736.  740. 
It  has  accordingly  been  held  that  the  BalU- 
more  &  Ohio  Railroad  Company  is  not  an 
Inhabitant  of  the  state  of  West  Virginia,  al- 
though It  maintains  and  <v)erates  «i±enslve 
lines  of  railway  therein.  Martin  v.  Balti- 
more ft  Ohio  Co.,  151  TJ.  8.  673,  676,  684.  14 
Sup.  Ct  533,  38  L.  Bd.  3U.  The  federal  stat- 
utes vest  the  federal  courts  with  Jurisdiction 
of  controversies  between  citizens  and  resi- 
dents of  dlfferoit  states.  Within  tbe  mean- 
ing of  this  legislation,  a  corporation  is  deem- 
ed to  be  a  resident  of  the  state  which  incor- 
porates it,  and  of  no  other.  Koshland  v.  In- 
surance Co..  31  Or..205,  217,  218,  49  Pa&  845; 
Railroad  Co.  v.  Koontz,  104  U.  S.  5,  11,  12, 
26  L.  Ed.  643;  Myers  v.  Murray  (C.  C.)  43 
Fed.  695,  690, 11  L.  R.  A.  216.  The  books  are 
full  of  general  statements  In  line  with  the 
authorities  last  above  dted.  1  Co<A  on  Coi^ 
porations  (7th  Ed.)  {  3..  p.  3.  states  tbe  rule 
as  follows: 

"The  domicile,  residence,  and  cittzenahip  of  a 
corporatitm  are  in  the  state  where  It  is  iuc<«- 
porated." 

In  1  Thompson  on  Corporations  <2d  E6.)  | 
490,  p.  692,  we  find  tbe  following  language: 

"The  first  and  nrime  rule  is  that  a  corpora- 
tion is  a  resident  or  has  its  legal  dcnnicile  in 
the  state  or  country  bj  and  under  whose  laws 
it  was  or^nized.  As  said  by  one  court:  'A  cor- 
poration can  exist  only  within  the  soverei^ty 
which  created  it,  although,  hy  comity  it  may  be 
allowed  to  do  business  in  other  JurisdlctitHiB 
through  its  agents.  It  can  have  but  one  l^al 
residence,  and  that  must  be  within'  the  state  or 
sovereignty  creating  It.'  The  authorities  are 
practically  nnBoimoos  On  this  proposititai." 

In  1  Clark  ft  Marsiiall  on  Private  Corpora- 
tions, i  114.  p.  352.  it  U  said: 

*"rb.«  settled  doctrine  Is  that  a  corporation,  for 
the  purposes  for  which  it  nuy  be  considered  a 
citizen  resident,  or  inhabitant,  is  a  citizen,  real- 
dent,  or  inhabitant  of  the  country  or  state  by  or 
under  whose  laws  it  was  created  or  organked. 


and  that  It  cannot  be  a  dtisan,  rerident,  er  la- 
habitant  of  any  othw  country  or  state." 

[•1  We  tihink  the  word  "nonzeildttt.'' 
found  in  section  26,  U  O.  II,  Is  bo  be  inter 
preted  in  the  11^  of  the  authorltlM  last 
above  referred  to. 

For  most  purposes  and  under  most  dKiun- 
stances  it  la  clear  that  a  corporation  resides 
only  in  the  state  where  It  Is  Incorporated. 
If  It  transacts  business  In  anottier  state,  It 
Is  properly  held  to  be  a  resident  of  such  oth- 
er state  for  purposes  of  legal  process.  Ibb 
rale  Is  followed  in  order  to  prevent  tbe  In- 
tolerable Injustice  of  authorizing  tbe  trann^ 
tlon  of  corporate  business  witlumt  the  cor 
responding  reoronsibllity  <^  answering  irith 
in  the  Jnriadlctlon  for  oorp<»ate  contncts 
and  torts.  It  follows,  as  a  corollai?,  tbat  a 
corporation  transacting  business  within  the 
state  may  plead  tbe  statute  of  umit^HiMM 
These  exoeptlims  to  the  general  rule  are  ap- 
parent rather  than  real    The  word  "resi- 
dent" in  these  authorities  means  "one  found 
within  tlw  Jurisdiction.''   a%e  word  is  not 
used  in  tills  sense  in  section  26.   To  sustain 
plaintiff's  contention  In  this  case  is  to  hotd 
that  every  corporation,  held  to  answer  In  an 
Oregon  court,  is  a  resident  of  Oregtm;  for 
no  foreign  corporation  can  be  sued  in  tbls 
state  unless  it  maintains  an  asmt  in  Oregoa. 
Aldridi  V.  Anchor  Coal  Ca,  24  Or.  32,  35. 
32  Pac.  756,  41  Am.  St  Rep.  831.   Section  26 
Is  the  concluding  section  of  tbe  diapter  of 
the  Code  on  the  subject  of  the  limitation  of 
actions.    The  purpose  of  the  Legislature  In 
enacting  the  statute  was  to  remove  any  pos- 
sible encouragement  which  might  otherwise- 
be  offered  for  tbe  bringing  In  the  Oregon 
courts  of  litigation  whidi  more  properly  b^ 
longs  elsewhere. 

When  the  cause  of  action  arises  In  Or^o. 
the  courts  of  this  state  are  a  proper  forum  lu 
which  to  litigate  the  controversy.  Inasmucli 
as  the  courts  of  this  state  exist  for  the  ac- 
commodation of'its  citizens,  every  opportunity 
should  be  given  to  litigate  in  our  courts 
controversies  to  whldi  any  citizen  of  Oregon 
is  a  party.  Section  26  permits  these  contro- 
versies to  be  litigated  In  Oregon  courts  dar- 
ing the  whole  period  allowed  by  our  statute 
of  limitations.  It  Is  the  plain  legislative  la- 
tent that  controversies  arising  In  other  juris- 
dictlona  between  citizens  of  otlier  states  shall 
not  be  litigated  In  Or^n  courts  after  tbe 
causes  of  action  are  barred  by  the  statutes  of 
such  other  states.  It  Is  contrary  to  the  poli- 
cy of  the  law  to  encourage  the  litlgatim  In  our 
courts  of  controversies  which  are  litigated 
here  for  the  sole  reason  that  our  statute  of 
limitations  Is  more  liberal  than  that  of  tbe 
Jurisdiction  In  which  the  controversy  arose. 
The  word  "resident"  as  used  In  section  26. 
is  used  in  the  same  sense  in  which  Congress 
uses  it  in  statutes  defining  the  jurladlctl<m  of 
tbe  federal  courts. 

[7]  Within  this  deflnltlon  the  def^dent  is 
a  resident  of  California,  plaintiff  is  a  resi- 
dent of  Washington,  and  the  cause  of  ae- 
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tlcm  arose  wltbln  the  jurisdiction  of  Cali- 
fornia. The  case  therefore  falls  within  the 
operation  of  section  26,  L.  O.  L.,  and  the 
defendant  should  have  been  permitted  to 
proTe  that  the  action  is  barred  by  the  Cali- 
fornia statute  of  llmitatlona. 

The  Jndgmeait  Is  reversed,  and  tiie  cause 
remanded. 

McBRIDi;  C  and  BURNETT  and 
BEAN.  JJ.,  concur.  HARRIS,  J.,  took  no 
part  In  tbe  consideration  of  this  case. 


HOLTZ  et  al.  t.  OUOS  et  aL  • 
(Supreme  Court  (rf  Oregon.    April  10,  1917.) 

1.  CONTBACTB  «=3321(4>— AOBKBUSKT  TO  PUB- 

CHABB  Stock  —  Condition  Pbeoedbnt  — 
Breach. 

Under  a  ccmtract  to  purchase  from  defend- 
ants all  corpMTLte  stodk  owned  by  them,  "to  be 
iasaed  as  hereinafter  set  out,"  aproement  by 
defendants  therein  to  make  inventor;  of  goods 
of  corporation  according  to  terms,  held  a  cove- 
nant and  condition  precedent  to  parment,  breach 
of  which  entitled  plaintiffs  to  recover  money 
deposited  with  defendants. 

[Ejd.  Nota— For  other  cases,  see  Oontracts, 
cLt.  Dig.  H  1609-1518,  151»,  ISldH.  1622.] 

2.  CoNmACTB  ^9(U— AoBEiKEirr  to  Make 
s^upplbuental  aobxeuent  —  meeting  of 
Minds. 

An  agreomrat  to  purchase  stodc  providing 
that  purchasers  will  execute  a  supplemental 
agreement  satisfactory  to  sellers  ^aranteeing 
purchase,  and  that  buyers  and  said  guarantor 
on  said  agreement  will  deposit  satisfactory  se- 
curity to  be  hereafter  determined,  is  void  for 
uncertainty,  in  that  it  fails  to  specify  amount  of 
security. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent.  rwg.  H  10-15,  17,  19,  20.] 

3.  Contkaots  ^=^25  —  Agbeement  to  Make 
Oonteact  in  Future— Effect. 

An  agreement  to  make  a  contract  in  the 
future  is  not  binding,  unless  all  the  terms  and 
conditions  are  agreed  upon,  and  nothing  left 
to  future  negotiations. 

1^.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  10»^1J 

Department  1.  Appeal  from  Circuit  Oourt, 
Mattnomah  Coonty ;  T.  J.  <^eetoD,  Judge. 

Acttcm  by  Max  Helta  and  anotber  against 
wmiam  P.  Olds  and  others.  Judgment  for 
d^iendants,  and  plalnttflFa  appeal.  Bsrarsed 
and  remanded,  with  directions. 

Mentioned  In  this  litigation  la  a  corpora- 
tion called  Olds,  Wortuian  &  King.  For 
convenience  It  will  be  styled  the  corporation. 
The  Individual  defendants  are  William  P. 
Olds,  Hardy  C.  Wortman,  and  Charles  W. 
King,  who  will  be  spoken  of  either  as  the 
defendants  or  by  their  Individual  surnames. 
The  dispute  between  the  parties  arises  out  of 
a  contract  In  writing  dated  March  11,  1911, 
between  the  plaintiffs  as  parties  of  the  sec- 
ond part  and  the  defendants  as  parties  of  the 
first  part,  the  execution  of  which  is  admitted. 
The  corporation  Is  a  large  and  well-known 
mercantile  concern  in  Portland.  The  writ- 
ing recites: 


"That  for  and  in  consideration  of  the  sura  of 
ODO  dollar  ($1.0(Q  paid  by  the  parties  ot  tbe 
sectmd  part  to  tbe  parties  of  the  flrat  part,  re- 
ceipt whereof  is  hereby  at^owledged,  the  par- 
ties of  the  first  part  do  hereby  agreo  to  sell, 
asmgn,  transfer  and  set  over  unto  the  parties 
<rf  the  second  part  one-third  of  the  capital 
•to(±  •  •  •  of  the  corporation  •  *  •  to 
be  issued  as  hereinafter  set  out,  owned  and 
omtroUed  by  them,  and  further  agree  to  keep' 
and  pwform  such  other  agreonents  and  acts 
as  are  herdn  sot  out" 

Provisions  are  then  made  in  the  Instrn- 
ment  for  an  accurate  inventory  by  the  de- 
fendants of  the  stock  of  goods  owned  by  the 
corporation  as  of  July  15,  1911,  the  ralne  of 
which  was  to  be  determined  by  the  cost  price 
thereof,  varied  by  certain  factors  not  Im- 
portant here.  The  liabilities  of  the  concern 
were  to  be  deducted,  and  the  remainder  was 
to  constitute  the  basis  for  preferred  stock 
afterwards  to  be  issued  according  to  a  plan 
formulated  by  the  contract  for  an  Increase 
of  the  capital  stock  of  the  corporation.  The 
Instrument  then  provides  that  upon  a  satis- 
factory showing  on  or  before  July  15,  1911, 
the  date  set  for  the  transfer  of  the  property, 
that  the  plaintiffs  had  deposited  In  a  nation- 
al or  state  bank  In  Portland,  approved  by 
the  def^dants,  a  sufficient  amount  of  cash 
or  New  York  exchange  in  escrow  to  be  paid 
or  delivered  to  the  defendants  as  the  first 
payment  required  by  the  stipulation,  "then 
and  In  that  case"  the  parties  of  the  first  part 
would  cause  the  stock  of  the  corporation  to 
be  Increased  to  $4,000,000,  divided  Into  40,- 
000  shares  of  ?100  each,  of  which  $1,700,000, 
more  or  less,  divided  Into  17,000  shares,  more 
or  less,  of  $100  eadi,  should  be  preferred 
stock.  It  being  the  Intention  to  authorize  and 
Issue  preferred  stock  for  approximately 
$200,000  In  excess  of  the  net  value  of  the 
assets  of  the  corporation.  After  providing 
details  of  the  preference  of  that  species  of 
stock  the  defendants  covenanted  that  they 
would  cause  the  corporation  to  Issue  tbe 
same  to  Its  stodtholders  In  an  amount  equal 
to  the  net  value  of  the  tangible  assets  of  the 
concern  as  determined  by  the  rules  specified 
In  the  contract  and  that  their  common  stock 
should  be  retired,  nien  follow  these 
(Causes: 

"It  is  further  mutufiHy  understood  and  agreed 
by  and  between  the  parties  hereto  that  aft« 
such  capital  stodc  shul  be  issued  to  the  pres- 
ent stocKbcdders  In  en  amount  equal  to  the  net 
value  of  tho  tangible  assets  determined  as  here- 
in provided,  that  the  parties  of  tbe  first  part 
for  the  considerations  herein  expressed  agree  to 
sell,  and  for  the  same  considerations  tho  parties 
of  the  seccmd  part  agree  to  buy,  one-tmrd  of 
the  total  number  of  shares  of  the  preferred  stock 
held  by  the  parties  of  the  first  part  and  agree 
to  pay  for  the  same  in  cash  or  New  Tork  ex- 
change acceptable  to  the  parties  of  the  first 

Sart  on  or  before  July  15,  1911,  at  one  hundred 
ollars  ($100.00)  per  share,  and  upon  such  pay- 
ment the  parties  of  the  first  part  will  cause  to 
have  delivered  to  the  parties  of  tbe  second  part 
certificates  representing  one-third  of  their  hold- 
ings of  preferred  stock  pn^>orly  indorsed  accord- 
inc  to  the  by-laws  of  Olds,  Wortman  &  King. 
"It  Is  further  mutually  understood  and  agreed 


^saWw  other  eases      stmt  topic  and  KST-NtlllBSB  la  all  Ker-Namlwrad  DlgMts  and  Indsxw 
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that  tiie  parties  ot  flie  aeoond  part  do  agree  to 
and  with  the  parties  of  the  first  port  and  eadi 
of  them,  that  on  or  before  the  15th  day  of  July, 
1921,  they  vrill  pnrchase  from  Raid  William  P. 
Olds,  Hardy  C.  Wortman,  and  Charles  W.  King, 
their  hefra,  executors,  adiniDiatrators  or  assifois, 
such  preferred  stoclt  of  the  corporation  of  Olds, 
Wortman  &  King  as  may  in  the  hands  of 
said  parties,  or  either  of  them,  and  further 

'agree  that  they  will  pay  for  the  aame  at  rtc 
rate  of  one  hundred  and  ten  dollar*  (9110.00) 
per  share,  with  all  accrued  dlvidenda  to  data 
of  purchase. 

"The  parties  of  tha  second  part  hereby  agree 
that  they  will  cause  to  be  made,  executed  and 
delivered  to  the  parties  of  the  first  part  a  sup- 
plemental agreement,  Batisfactory  to  the  par- 
ties of  the  first  part,  guaranteeing  to  the  par- 
ties of  the  first  part  that  the  original  issue  of 
preferred  stock  hdd  by  them  will  he  on  or  he- 
fore  the  15th  day  of  July,  1921,  purchased  by 
the  parties  of  tile  8ec<Hid  part  hereto,  as  herein 
agreed,  and  the  parties  of  the  second  part  and 
said  guarantors  on  said  collateral  agreement 

'  will  ^so  deposit  with  the  parties  of  the  first 
part  collateral  secatity  oi  a  kind  and  character 
satisfactory  to  the  parties  of  the  first  part,  but 
to  be  hereafter  determined." 

There  are  numerous  other  owdltloiia  In  the 
instniment  rating  to  stock  in  luiother  con- 
cern held  by  the  defendants,  whldi  are  not 
material  to  the  decision  ot  this  case.  iNear 
the  end  of  the  docnmoit  appeaiB  this  pro- 
vision: 

**Xt  is  further  mutually  understood  and  agreed 
by  and  between  the  parties  hereto  that  the  par- 
ties of  the  second  part  have  this  day  deposited 
with  the  parties  of  the  first  part  cash  or  ap- 
proved aecurities  to  the  (unount  of  twenty  thou- 
sand dollars  ($110,000.00).  which  cash  and  ap- 
proved securities  or  the  value  thereof  up  to  the 
amount  of  twenty  thousand  dollars  ($20,000.00) 
shall  be  forfeited  to  the  parties  of  the  first 
part  as  stipulated  damages  in  the  event  the 
parties  of  the  second  part  shall  fail  to  com- 
plete their  purchase  oi  one-third  of  the 
preferred  stoHc  to  be  issued  as  provided  here- 
under on  or  before  tke  15th  day  of  July,  1911, 
and  in  the  event  the  said  purchase  of  oue- 
•third  (%)  of  the  preferred  stock  shall  be  so 
completed  the  cash  this  day  so  dcpomted  shall 
apply  on  account  of  the  purdiase  mice  thereof, 
and  in  that  event  the  parties  of  th«  first  part 
shall  allow  to  the  parties  of  the  second  part  in- 
terest on  the  cash  deposited  from  the  date  of 
deport  to  the  date  of  the  consummation  of 
this  af^eemimt  at  the  rate  of  four  (4)  per  cent, 
per  annum." 

The  substance  of  the  complaint  is  that  the 
contract  was  executed,  which  is  admitted  by 
the  defendants;  and  that  contemporaneous- 
ly therewith  the  plaintiffs  deposited  with  the 
defendants  money  and  approved  securities  to 
the  amount  of  $20,000,  to  be  applied  upon  the 
cash  payment  agreed  to  be  made  for  the 
purchase  of  one-third  of  the  preferred  stock 
of  the  corporation.  The  deposit  itself  Is  ad- 
mitted. The  plaintiffs  then  say  in  substance 
that  they  were  ready,  able,  and  willing  to 
complete  the  purchase  of  one-third  of  the 
preferred  stock,  as  stated  In  the  contract, 
and  exhibited  to  the  defendants  evidence  of 
that  ability;  that  the  "defendants  did  not 
reqnlre  the  actual  deposit  of  said  sum  In  cash 
as  a  prerequisite  for  the  increase  of  said  pre- 
ferred stock,"  but  that  after  prolonged  nego- 
tiations they  and  the  plaintiffs  were  unable 
to  agree  apwt  the  security  contemplated  to 


Insure  the  pardmse  of  the  remaining  two- 
thirds  of  the  defendants'  holdings  of  prefer- 
red stock  cm  or  bftfore  July  16,  1021,  In  con- 
sequence of  whidi  tiie  plalntUb  demanded 
from  the  deflendants  the  return  of  the  $20,- 
000  deposited,  which  was  refused.  Judgment 
Is  demanded  fbr  that  snm,  wlOi  Intuest  from 
July  16,  3911. 

It  is  admitted  that  the  defendants  refused 
to  retym  the  deposits  bnt  otherwise,  except 
as  hereinbefore  stated,  the  comi^alnt  was 
traversed.  The  answer  states  a  snpplemm- 
tal  agreement  made  March  17,  1911.  admit- 
ted by  the  plaintiffs,  reciting  the  contract  al- 
ready mentioned,  and  providing  that  the  com* 
mon  stock  to  be  issued  to  the  extent  of  $2,- 
300.000,  more  or  less,  on  the  Increase  of  the 
capital  stock  of  the  corporation,  should  be 
transferred  to  the  plaintiffs,  and  that  upm 
the  consummatl<ni  of  the  agreement  of  Much 
11,  1911,  Olds,  Wortman,  and  King  would  In 
succession  resign  as  directors  of  the  corpora- 
tion, to  be  succeeded  by  a  directorate  satis- 
factory to  the  plalntlfFs,  The  answer  fur- 
ther proceeds  substantially  to  allege  the  con- 
struction placed  by  the  defendants  on  the 
original  contract,  and  to  Impute  a  default 
upon  the  plaintiffs  in  that  they  refused  to 
carry  into  effect  that  portion  of  the  stipo- 
lalion  above  quoted  providing  for  the  execu- 
tion of  a  Bupplemental  agreement  guarantee- 
ing the  purchase  of  the  original  issue  of  pre- 
ferred stock  still  held  by  the  defendants  oo 
or  before  July  15, 1921,  and  to  furnish  collat- 
eral security  as  already  mentioned.  The 
answer  Is  traversed  by  the  reply.  At  the 
conclusion  of  all  the  testimony  the  plaintiffs 
moved  for  a  directed  verdict  In  their  favor 
for  detailed  reasons,  which  wUl  be  discuss- 
ed more  fully  hereafter,  which  moti<Hi  was 
overruled.  After  being  instructed  by  the 
court  the  jury  returned  a  verdict  for  the  de- 
fendants. The  plnintifTs  appealed  from  the 
ensuing  Judgment. 

R.  C.  Nelson,  of  Portland  (Beadi,  Simon  A 
Nelson,  of  Portland,  on  the  brief),  for  appd- 
lants.  Chris  A.  Bell,  of  Portland  (Reed  & 
Bell,  C.  W.  Fulton,  and  T.  M.  Dye,  aU  of 
Portland,  on  i^e  brieQ,  for  req^oodoits. 

BURNETT,  3.  (after  stating  the  facts  as 
above),  rnie  plaintiffs  assign  as  errors;  (1) 
The  judgment  was  erroneous  because  the 
facts  stated  in  the  nnswera  are  not  snffldent 
to  constitute  a  defense;  and  (2)  the  court 
erred  In  overruling  their  motion  for  a  di- 
rected verdict.  The  principal  ground  for 
this  motion  was  that  the  contracts,  the  exe- 
cution of  which  Is  admitted,  are  void  tor 
uncertainty  in  that  the  nature  of  the  security 
mentioned  was  left  opea  for  future  deta<- 
mlnatlon. 

There  la  but  Uttle  dispute.  If  any,  about 
the  substantial  facts  of  the  case.  It  appears 
that  after  signing  the  contract  the  plaintitT 
Max  Holtz  went  to  New  York  to  arrange  for 
funds  with  which  to  carry  out  the  contract, 
and  returned  to  Portland  some  time  In  Junct 
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1911.  NegoUattons  were  then  token  op  be- 
tween tbe  parties  cm  the  sabject  of  Beenrttr 
for  the  sabaegumt  parchaae  ot  the  ranabider 
of  the  defendants'  preferred  ^»ok  yet  to  be 
Issued,  bnt  th^  were  unable  to  agree  on 
that  feature  and  after  protracted  dlaeoaslong, 
covering  some  ten  days,  all  further  pro- 
ceedings were  abandoned,  and  later  on  this 
action  was  commenced. 

[1]  It  la  disclosed  by  the  testimony  that 
aside  from  the  deposit  by  the  plaintUCs  with 
the  defendants  of  ¥20,000,  nothing  was  done 
by  either  party  aboat  performance  of  the 
c<mtract  after  Its  execution,  except  to  en- 
gage In  fruitless  discussions  about  the  col- 
lateral designed  to  guarantee  the  purchase 
of  the  remainder  of  the  preferred  stock  held 
-  by  the  defendants  prior  to  July  15.  1921.  It 
was  the  erident  intention  of  the  parties  that 
the  plaintiffs  should  purchase  all  tlie  holdings 
of  the  defendants  In  the  preferred  stock  ot 
the  concern  yet  to  be  Issued.   In  order  to 
arrive  at  tbe  basis  upon  whidi  that  stock 
should  be  called  Into  etistence  It  was  neces- 
sary to  take  an  Inventory  of  the  property 
of  tbe  conoem.  value  it  according  to  roles 
laid  down  in  the  stipulation,  and  lastly  de- 
duct therefrom  the  liabilities  of  the  firm. 
This  duty  rested  upon  the  defendants,  and 
'was  to  be  performed  before  tbe  plaintiffs 
were  required  to  make  the  first  payment. 
We  note  that  this  was  what  was  required 
to  be  paid  for  Oie  (we-third  of  the  holdings 
of  the  defendants  in  the  preferred  stock. 
Making  the  inventory  was  necessarily  a  con- 
dition precedoit,  because  without  It  there 
was  no  basis  within  the  contemplation  of 
the  contract  upon  which  the  amount  of  pre- 
ferred stock  could  be  calculated.   The  obli- 
gation imposed  upon  the  plaintiffs  to  deposit 
the  purchase  price  of  one-third  thereof  In 
escrow  was  not  required  to  be  performed 
until  the  inventory  had  be^  taken  and  the 
net  valne  of  the  assets  ascertained. 

The  next  step  in  the  process  of  perfor^^ 
ance  of  the  ctmtract  woold  have  been  to 
augment  the  stock,  and  to  d^ver  the  pre- 
ferred part  thereof  to  tbe  stockholders  of 
the  corporation,  for  it  is  said  In  the  con> 
tract,  after  speaking  of  the  deposit  to  be 
made  in  escrow,  that  "then  and  In  that  case 
the  parties  of  tbe  first  part"  will  Increase 
the  capital  stotA  and  distribute  the  same 
among  the  stockholders.  The  next  in  oxdet 
of  time  was  the  purchase  ot  a  third  of  what 
was  owned  by  tbe  defendants*  tor  we  find 
in  the  contract  "that  after  such  capital  stock 
shall  be  Issued  to  the  pres«it  stockholders" 
the  defendants  agreed  to  sell  and  the  plain- 
tiffs to  buy  that  portion  of  tbe  total  number 
of  shares  of  preferred  stock  held  by  the  de- 
fmdants,  and  to  pay  for  the  same  In  cash 
or  New  York  exchange  on  or  before  July 
IS,  IDll.  If  we  sAoold  consider  the  agree- 
ment as  solely  for  the  purchase  of  one-third 
of  the  stock,  the  defmdants  were  dearly  In 
deflault  In  performance  of  their  part  of  the 
contract,  for,  after  the  execution  thereof,  the 


first  thing  to  be  done  by  than  was  the  mak- 
ing of  the  Inventory  whidi  they  utterly  failed 
to  perform.  Tbe  sucindple  Is  wjdl  Kttled 
that  wbsBK  aomethlng  Is  to  be  done  by  tbe 
first  i»aity  before  the  oth^  Is  called  upon 
to  Sttt  It  Is  an  Indi^iendKit  covenant  to  be 
performed  before  that  other  can  be  said  te 
be  In  de&ult.  Conch  v.  Ingersoll.  2  Pick. 
(Mass.)  28S:  Dey  t.  Box.  0  Wend.  128;  2^ 
Am,  Dec.  137;  State  v.  Winona,  etc.,  R.  R. 
Co..  21  Minn.  472 ;  Mill  Dam  Foundery  Co. 
V.  Hovey,  21  Pick.  (Mass.)  417;  Standard 
Gaslight  Co.  V.  Wood,  61  Fed.  74,  0  a  G.  A. 
382.  The  plalntUCs  are  entitled  to  ctm^der 
the  ftdlnre  ot  the  defendants  to  perform 
tbelr  part  ot  the  contract  at  the  time  and 
in  the  order  required  thereby  as  a  breach  of 
the  covenaht  upon  which  an  acticm  will  lie 
in  favor  of  the  i^lntlffs  to  recover  the  moaey 
deposited. 

[2]  But  farther,  as  stated,  !f  anything  is 
plain  in  the  contract,  It  Is  that  all  parties 
intended  that  it  should  culminate  in  the 
purchase  by  the  plalntUKt  of  all  the  bedd- 
ings ot  the  defendants  of  the  preferred  8to<^ 
yet  to  be  iasned  by  the  corporation  at  the 
letter's  behest  GfHif^ssedly,  bgr  the  testi- 
mony on  behalf  of  the  defendants,  the  rock 
upon  which  the  scheme  perished  was  the 
stipulation  about  the  security  to  be  posted 
guaranteeing  the  purchaise  of  tbe  remainder 
of  their  holdings  on  or  before  July  16,  1921. 
This  was  an  integral  luirt  of  Uie  contract,  but 
it  }A  plain  that  the  writing  leaves  a  wide 
gap  between  mere  negotiations  of  the  par- 
ties and  the  actual  formation  of  the  cwtract 
as  to  that  feature.  Tb»  language  used  in 
ttiat  respect  cmtemitoteB  that  there  dufll 
be  gnarantws  accon^Mu^lng  the  plaintiffs  In 
the  exeenttoQ  of  what  te  there  called  a  si^ 
plemental  agreooiait.  Tbeae  underwriters 
are  not  epedfled  by  name  or  quallficatlMi  and 
unknown  though  they  were,  the  document 
required  them  to  deposit  collateral  security 
of  a  "Und  and  'daractw  satisfactory  to  the 
parties  of  the  first  part,  but  to  be  hweafter 
determined." 

Passing  the  questi<m  of  whether  a  atlpu- 
latltm  for  satlsftictory  secnrl^  Is  suffldentiy 
definite  to  be  binding,  we  note  that  there  is 
not  a  hint  about  the  amount  of  sudi  security. 
Indeed,  the  quantity  tliereof  could  not  be 
w611  Bipedfled  in  advance  because  at  that 
time  4be  net  value  ot  the  assets  of  the  cor- 
poration to  be  ascertained  by  the  procedure 
laid  down  in  tbe  contract  was  yet  unknown, 
and  consequent  upon  tint  fact  was  the  dr- 
euutttance  that  the  amount  of  preferred  stock 
of  the  concern  was  not  yet  determined,  and 
still  further,  it  was  not  disclosed  what 
amount  thereof  would  be  apportioned  to  tbe 
Individual  defa^ants.  With  all  theee  fac- 
tors In  mind  ii  Is  plain  why  the  amount  of 
ccdtaiteral  required  by  the  terms  ct  the  guar- 
anteeing contract  oonld  not  be  stated  before- 
hand undw  the  ottMor  terms  oi  the  agreement 
as  written.  That  provlalon  la  thoefore  void 
for  unoertalntT. 
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[S]  In  St  toDls  &  S.  v.  B.  R.  Go.  t.  Ctois 
man,  79  Kan.  US,  100  Fac.  647.  28  U  B.  A. 
(N.  S.)  637,  it  was  beld  tbat  «n  agreemoit 
to  make  a  cfmtract  In  ttie  fatizre  Is  not  bind- 
ing, anless  all  the  terms  and  condlHcms,  are 
agi^eed  upon,  end  nothing  Is  left  for  futore 
negotiations.  In  Butler  t.  Kemmero-,  218 
Pa.  242,  67  Atl.  832,  It  was  beld  that  an  agree- 
ment must  contain  all  the  terms  necessary 
to  detmnlne  whether  the  contract  had  been 
perf<mned  or  not ;  that  price  is  as  essential 
as  any  othw  of  the  terms  of  the  stipulation, 
and  tbat  without  this  agreed  upon  no  con- 
tract exists.  In  United  Press  t.  N.  Y.  Press 
Co.,  164  N.  Y.  406,  412.  68  N.  E.  527,  S29 
(53  L.  B.  A.  288)  Mr.  Justice  Gray.  speaUng 
for  the  court,  said : 

"I  entertain  no  doubt  that,  where  work  has 
been  done,  or  artides  have  been  furaished,  a 
recovery  may  be  based  upon  quantum  meruit, 
or  quantum  valebant;  but,  wliero  a  contract  is 
of  an  executory  character  and  requires  pertorm- 
ance  over  a  fnture  period  of  time,  as  here,  and 
it  IB  silent  as  to  the  price  which  is  to  be  paid 
to  the  plaintiff  during  its  term,  I  do  not  think 
that  it  possesses  binding  force.  As  the  parties 
had  <»nitted  to  make  the  price  a  subject  of 
covenant,  in  the  nature  of  things,  it  would 
have  to  be  the  subject  of  future  agreement,  or 
stipulation,  and.  to  use  the  languago  of  ttie 
opinion  in  Buckmaster  v.  Consumers'  Ice  Co., 
5  Etaly  (N.  T.)  313,  if  the  price  each  week  was 
to  be  by  fnture  agreement,  the  contract  was 
not  legally  binding  on  either  party,  aa  neither 
could  be  compelled  to  agree  with  the  other." 

Other  precedents  pertinent  to  this  point 
are  Shepard  t.  Oarpenter,  54  Minn.  133,  56 
N.  W.  906;  Sibley  v.  Felton,  156  Mass.  273, 
81  N.  E.  10;  Foot  v.  Webb,  59  Barb.  (N.  Y.) 
38;  Dayton  v.  Stone,  111  Mich.  1»6,  69  N. 
W.  515;  Gaines  v.  Vandecar,  59  Or.  187.  115 
Fac.  721,  1122;  Jackson  v.  Alpha  Portland 
Cement  Co.,  122  App.  Dlv.  345,  106  N.  T. 
Supp.  1052;  Somers  v.  Musolf,  86  Ark.  97, 
109  S.  W.  1173;  Bdmondson  v.  Fort,  76  N. 
C.  404.  As  stated  In  Clark  on  Contracts, 
(3d  Ed.)  p.  52: 

"An  agreement  to  be  finally  settled  must  com- 
prise all  the  terms  which  the  parties  intend 
to  introduce  into  the  agreement.  An  agreement 
to  enter  into  an  agreement  upon  terms  to  ht 
afterwards  settled  between  the  parties  is  a  con- 
tradiction in  terms.  It  is  absurd  to  say  tbat 
a  man  enters  into  an  agreement  till  the  terms 
of  that  agreement  are  settled." 

It  Is  Indeed  competent  tor  parties  to  enter 
Into  a  preliminary  agreement  looking  to  the 
execution  of  a  consequent  one  in  the  ftature. 
We  have  dally  examples  of  tbat  Und  In 
bonds  for  deeds  or  In  contracts  for  insnrance, 
the  policies  of  wfalt^  are  yet  to  be  issued. 
But  in  all  cases  the  minds  of  the  parties 
must  meet  on  the  terms  not  only  of  the 
presmt  convention,  but  also  as  to  those  of 
the  ooraiants  yet  to  be  executed.  If  this 
rule  be  not  observed  In  the  stipulation  and  a 
substantial  part  is  left  <^>eii  for  further  set- 
tlonent  without  a  canon  by  which  the  subse- 
qnent  negotiations  may  he  controlled  there 
la  no  eggr^atio  mentJum  so  essratial  to 
every  contract.    Tested  by  this  standard, 


nnder  tbe  anttttsrittes  cUed,  tbe  ■dndttsd 
docommt  was  void  for  uncertainty  In  a  ma- 
ta4al  partlcolar.  and  was  devoid  of  oUlga- 
tory  force  upon  the  parties.  CndH*  tbeae 
circumstances,  independent  of  the  detanlt  of 
the  defendants  in  teillng  to  make  tbe  in- 
ventory  mentioned,  tlie  ptaintUEs  were  en- 
titled to  dteregard  flie  twms  of  tlw  doen- 
ment,  and  to  recom  the  money  thej  had 
d^sited  witb  the  defendants^  Tbe  dt- 
cult  court  should  bare  directed  a  verdict  in 
fiavor  of  the  plalntifCs  for  ^,000^  and  n»- 
d«ed  Jndgmrait  thncon.  Under  Oie  doctrine 
of  Sargent  v.  Am.  Bank  ft  Tnut  Go^  80  Or. 
le,  38. 164  Pac.  780. 186  Pac.  481,  and  Cania- 
han  Mfg.  Go.  v.  Be^w-Bowles  Co..  80  Or. 
124,  166  Pac  884,  Oie  plalnUffis  are  not  en- 
titted  to  recover  lnta«st  on  Ute  deposit.  Tlie 
judgment  of  the  drcnit  court  wiU  tberKore 
be  reversed,  and  fbe  cause  retoanded,  with 
directions  to  entw  a  Jndgm^  tcx  tbB  plain- 
tiffs against  the  defendants  for  |20;000,  to- 
geOier  witli  tbe  coats  and  disbarsnoaits  of 
both  oonrts. 

McBRIDB.  a  J.,  and  BENSON  and  HAB- 
BIS,  JJ.,  concur. 


In  re  BYAN'S  BSTATB. 
(Sapreme  Comt  of  Oregon.  April  IT.  1917.) 

1.  ComtTs  4s»l%  —  Appeal  fsoh  CoimTT 

GOUBT  TO  ClBCDIT  COCBT-TuiB  FOB  FlXJ^f  G 

Transcript. 
L.  O.  Ii.  I  554,  requiring  filing  of  transcript 
within  80  days  after  perfecting  appeal.  Is  tnan- 
datoi^,  and,  on  appeal  from  the  county  to  th^ 
circuit  court,  all  opportunity  to  confw  juris- 
diction upon  the  circuit  court  passes  with  the 
lapse  of  this  30  days  without  any  ezt^si^m  of 
time  granted  I>efOre  lis  end. 

fEA.  Note.— For  other  cases,  see  Conrts.  Gent 
Dfg.  I  603.] 

2.  Courts  «=>1S5— Tiice  or  AppEAii—CouKTr 
Court  to  CiRCurr  Coobt— Xusc  P»o  Tcicc 
Ordeb. 

Where  on  appeal  from  county  to  circuit 
court  transcript  is  not  filed,  as  reqnired  by  L. 
O.  L.  S  554,  within  30  days  from  perfecting  ap- 
peal, uie  circuit  court  has  no  power  to  onler 
ttiat  the  transcript  be  filed  as  <n  a  date  within 
the  expired  SO  da^s ;  the  sole  purpose  of  nunc 
pro  tunc  order  being  to  make  the  record  speal^ 
tbe  truth,  never  to  falsify  it. 

[Ed.  Note.— For  other  cases,  see  Gourtv,  Cent. 
Dig.  S  603.] 

3.  CouBTB  «S9185  —  Appeal  ssom  ConarT 

GOUBT  TO  ClKCCIT  COUBT  —  VAOATXOH  OP 

Jvdqhent. 
An  appeal  from  the  county  to  the  drcolt 
court  tiaving  been  dismissed' for  failure  to  file 
transcript  in  time,  the  circuit  court  could  not  at 
a  subsequent  term,  without  showing  of  appd- 
iant's  miBtalie,  inadvertence,  or  excusable  neg- 
lect, reinstate  the.  cause  for  trial,  for  no  court 
liaa  appellate  jurisdiction  over  its  own  decrees, 
and  alter  the  term  at  which  a  decree  is  entered 
tbe  court's  power  over  the  decree  is  restricted 
to  making  tbe  record  conform  to  the  actual 
truth  of  what  was  done  at  term  time. 

[Ed.  Note.— For  other  cases,  sse  Gonrts,  Gent 
Dig.  S  603.1 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Henry  E.  McGinn.  Judge. 
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In  fbB  matter  of  the  estate  of  James  I^an, 
deceased:  Fnmi  an  oider  flxlnf  the  fees  ot 
the  executor  and  his  attorney,  the  executor 
appealed  to  the  drenit  court.  From  Jadg- 
ment  for  the  execntor,  the  derlaees  appeal. 
Judgment  set  aside,  and  cause  remanded, 
with  directloDs. 

The  chronology  of  this  proceeding  Is  as 
follows:  June  27,  1911,  an  order  of  the 
county  court  of  Multnomah  county  was  en- 
tered In  the  matter  of  the  estate  of  James 
Ryan,  deceased,  fixing  the  f&es  of  the  execn- 
tor and  of  his  attorney.  On  the  30th  of  the 
same  month  the  executor  served  hU  notice 
of  appeal  and  filed  the  same  with  the  accep- 
tance thereof  with  the  clerk  of  the  court  two 
days  later.  His  undertaking  on  appeal  was 
served  and  filed  ten  days  thereafter.  The 
exceptions  to  his  sureties  were  orerruled 
on  August  2,  1911.  The  next  event  was  an 
ex  parte  order  In  the  matter  by  one  of  the 
judges  of  the  circuit  court  of  Multnomah 
oounty.  Or.,  made  on  July  22.  1912,  allowing 
the  transcript  on  appeal  to  the  circuit  court 
to  be  filed  as  on  August  29,  1911.  A  motion 
of  April  1,  1914,  to  dismiss  tbe  appeal  on 
the  ground  that  the  transcript  was  not  filed 
within  the  time  required  by  law  was  sus- 
tained on  July  15th  of  that  year.  On  Octo- 
ber 28,  191S,  the  executor  moved  the  circuit 
court  to  cancel  the  order -dismissing  the  ap- 
peal on  tbe  ground  that  the  same  was  en- 
tered through  the  mistake,  inadvertence,  or 
excusable  neglect  of  his  counsel.  No  show- 
ing, by  affidavit  or  otherwise,  appears  In  tbe 
record  supporting  this  motion,  but  on  March 
31,  1916,  the  circuit  court  vacated  tbe  ordec 
dlsmissiiiV  tbe  ai^eal  and  reinstated  the 
cause  upon  the  docket  to  be  tried  upon  its 
merits.  When  it  came  on  for  hearing  on 
April  6.  3916,  the  residnary  l^tees  and  der- 
Iseee  objected  to  the  trial  oi  tbe  cause  for 
sevenA  reasons,  among  others,  because  the 
court  mvex  acquired  Jurisdiction  thereof, 
and  because  the  attempted  appeal  bad  been 
dismissed.  The  objection  was  overruled,  and 
the  case  proceeded  to  trUl  and  Judgment  In 
favor  ct  the  executor,  tor  an  Increased 
amount  on  account  of  attorney's  fees.  The 
devisees  appeaL 

E^mmoQS  &  Webster,  of  Portland,  for  ap- 
pellants. 

BUBNBTT,  J.  (after  stating  the  facta  as 
above).  Within  10  days  from  service  of  no- 
tice of  tbe  appeal  the  appellant  must  serve 
and  file  bis  undertaking  on  appeal  with  tbe 
clerk  of  the  court  Within  6  days  thereafter 
exceptions  to  the  sufficiency  of  the  sureties 
must  be  filed  or  be  considered  waived.  The 
ai^teal  Is  deemed  effectlTe  from  the  expira- 
tion of  the  time  allowed  for  excqttiona  to 
the  sureties  or  tbe  overruling  of  sucb  objec- 
tions. L.  O.  li..  560. 

CI,  2]  We  find  the  following  In  section  554, 
L.O.  Ui 
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*TJpon  the  appeal  being  perfected,  tbe  appel- 
lants Bfaall,  within  thirty  days  thereafter,  file 
with  the  clerk  of  the  appellate  court  a  tran- 
script or  soch  an  abstract  as  the  rules  of  the 
appellate  court  may  require,  of  so  mwA  of  the 
record  as  may  be  uecessarT  to  Intelligibly  p/«- 
Bent  the  questions  to  be  decided  by  the  appellate 
tribunal,  together  with  a  copy  of  the  juaRment 
or  decree  appealed  from,  the  notice  of  appeal 
and  proof  of  service  thereof,  and  of  the  under- 
taking on  appeal;  and  thereafter  the  appellate 
court  shall  have  Jurisdiction  of  the  cause,  but 
not  otherwise.  •   •  • " 

It  will  be  noted  that  the  appeal  became 
perfect  on  August  2,  1911,  the  date  when  the 
exceptions  to  the  sufficiency  of  the  sureties 
were  denied.  In  order  to  confer  Jurisdiction 
u[K>n  the  circuit  court,  the  transcript  should 
have  been  filed  within  30  days  thraeafter,  as 
required  by  section  554,  0.  L.,  or  at  least 
by  September  1st  of  that  year.  WiOt  the 
lapse  of  this  30  days  without  any  extension 
of  time  granted  before  its  end  passed  all 
on>ortunlty  to  «mfer  Jurisdiction  upon  tbe 
circuit  court  Tbe  order  of  Joly  22,  1912, 
directing  that  the  transcript  be  filed  as  of  a 
date  in  the  previous  year,  was  utterly  void 
and  of  no  ^ect  It  was  in  tbe  nature  of  an 
order  nunc  pro  tone,  concerulpg  whldi  Mr. 
Justice  Bean  very  ptthUy  said  in  Orover  t. 
Hawthorne.  62  Or.  75,  U6  Paa  100,  121  Pac. 
807: 

"When  a  judgment  has  been  actually  rendered 
or  an  order  made  by  the  court  which  is  entitled 
to  be  entered  of  record,  but  owing  to  the  mis- 
prision of  the  clerk,  has  not  been  so  entered,  the 
court  may  order  the  entry  to'  be  made  nunc  pro 
tunc.  But  it  is  not  the  fUDction  of  the  court  to 
create  an  order  now,  which  ought  to  have  been 
passed  at  a  former  time.  In  ordering  an  eotry 
made  nunc  pro  tunc,  not  one  Jot  or  tittle  should 
be  added  to  or  taken  from  the  original  Judg- 
ment'* 

[3]  If  it  was  not  true  that  the  transcript 
was  filed  within  30  days  after  perfection  of 
the  appeal,  no  order  of  tbe  court  can  make  it 
true.  The  sole  purpose  of  a  none  i>ro  tunc 
order  is  to  make  the  record  speak  the  tmth, 
never  to  ibilslfy  It.  Still  farther,  after  hav- 
ing dismissed  the  appeal  on  July  13,  1914, 
the  term  at  wbhA  It  was  made  having  laps- 
ed, and  there  being  no  showing  in  the  matter 
of  mlstalce,  Inadvertence,  or  excusable  neg- 
lect on  the  part  of  the  ai%>ellant  or  of  hla 
counsel,  the  ooart  could  not  rightly  make  the 
order  of  March  81,  1916,  reinstating  the 
cause  for  trial.  Durhig  the  term  at  whldt 
It  was  rendered  a  court  of  record  may  change 
its  Judgment  nnder  proper  circumstances  not 
disclosed  here ;  bat  beyond  the  term  there  is 
no  sanction  for  anything  more  than  to  make 
tbe  record  confbnu  to  the  actnal  truth  of 
what  was  done  at  term  time.  Ko  court  has 
appellate  Jurlsdlctlwi  over  its  own  decreea 

This  court  has  very  often  held  that  a  fail- 
ure to  file  the  transcript  within  the  time 
provided  by  law  or  within  an  Milargonent 
thereof  by  an  order  made  betbre  the  orplra- 
tlon  of  the  legal  period  will  prevent  the  ju- 
risdiction of  the  court  tnm  attadiing.  Cita- 
tlon  of  ttie  precedents  would  be  platitudinous. 
Ihe  statute  la  plain  and  mandatory  beyond 
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the  need  of  comitructloh  when  It  saya  the 
transcript  must  be  filed  wltMn  30  days  after 
the  perfectloa  of  the  appeal,  "and  thereafter 
the  appellate  court  shall  have  Jurisdiction  of 
the  cause,  but  not  otherwise." 

The  circuit  court  was  utterly  without  Ju- 
risdiction to  hear  the  cause  on  appeal.  Its 
Judgment  Is  therefore  void,  and  must  be 
set  aside  and  held  for  naught  The  cause  is 
remanded,  with  directions  to  the  circuit  court 
to  dismiss  the  appeal  from  the  decree  of  the 
county  court 


GOLDEN  ROD  MILLING  CO.  r.  CONNBLL. 
et  al. 

(Supreme  Court  of  Oregon.    April  24,  1917.) 

1.  pLEADiNn  'g=>2(il  —  Change  or  Case  — 
Amrnomknt. 

Where  original  answer  set  up  defense  of 
violation  oE  Bulk  Sales  Law  (L.  O.  U  |8  6069- 
6072),  the  court  bad  no  power,  under  I*  O.  I* 
§  102,  to  allow  defendant  to  file  an  amended 
answer  after  trial,  alleging  actual  fraud  in  the 
transfer:  that  belog  a  material  alteration  not 
allowable  at  sudi  time. 

[I=>1.  Notp.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  794-800.] 

2.  Fbaudtilent     Oonvetances     ®=>^(1)  — 

IN  Bulk— LiABiLmr  of  BtTTEB— Fix- 
tures— Statute. 
Tools  and  machinery  in  mill  purchased  by 
plaintiff  in  1911,  are  not  subject  to  execution 
to  sntisfy  a  subsequent  Judgment  secured  bj 
creditor  againat  seller,  although  no  notice  wag 
(dven  of  the  transfer;  the  Built  Sales  Law  (L. 
O,  L.  §  0069  et  seq.)  before  ameadment  in  W13 
(LawB  1913.  p.  537)  not  applying  to  that  class 
of  property. 

[Ed.  Note.— For  other  cases,  see  Fraudulmt 
Conveyances,  Cent  Di«.  9S  8B.  09,  lOOJ 

Department  1.  Aiq)eal  from  Circuit  Court, 
Multnomah  County;  Wm.  Galloway,  Judge. 

Suit  by  the  G<dden  Rod  Milling  Company, 
a  corporation,  against  Joseph  Cbnnell  and 
Tom  M.  Word,  Shralff.  Judgment  ^  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
and  Judgment  entered  for  plaintiff. 

This  Is  a  suit  to  restrain  proceedings  under 
a  writ  of  execution.  The  substance  of  the 
complaint  is  that  on  February  20,  1914,  de- 
fendant Josejrti  Connell  c*tained  a  Judgment 
against  Acme  Mills  Company,  Incorporated, 
a  corporation,  for  a  total  of  about  $5,800, 
and  on  April  15,  1914,  the  defendant  sheriff 
attempted  to  levy  upon  certain  tools  and 
uiacliinery  in  plaintiff's  mill  and  then  used 
by  It  In  the  manufacture  of  cereal  break- 
fast foods;  that  the  sheriff  placed  a  care- 
taker over  such  property  and  left  the  same 
In  place  as  Installed  and  operated  In  plain- 
tiff's mill,  but  that  defendants  now  threaten 
to  tear  out  such  machinery  and  appliances 
and  remove  the  same  for  sale  under  said 
execution.  It  is  then  alleged  that  the  dalm 
of  defendant  Connell  is  substantially  to  the 
effect  that  the  property  attempted  to  be  lev- 
led  upon  was  formerly  a  part  of  the  plant 
and  pi'oi>erty  operated  by  the  Acme  Mills 


Compeay,'  whkb  acSA  and  transforreA  It  to 
Acme  Mills  Company,  Incorporated,  some 
time  In  the  year  1910;  that  thereafter  In 
1911.  the  latter  sold  the  same  to  plaintiff; 
and  that  be  contends  that  It  is  the  property 
of  the  Acme  Mills  Company  and  the  Acme 
Mills  Company,  Incorporated.  Then  follow 
allegations  of  Irreparable  Injury  and  of  ab- 
solute ownership  and  possession  In  plalntltf 
for  more  than  three  years,  and  a  prayer  for 
a  perpetual  Injunction.  After  some  admis- 
stons  and  denials,  the  defendants  set  np  an 
affinoatlve  answer,  wber^  tb^  i^eaded  the 
Judgment  ot  the  defendant  Oonnell  against 
the  Acme  Mills  Company  and  the  Acme  Mills 
Company,  Incorporated,  the  Issuance  of  the 
execution ;  end  that  the  sheriff  levied  np<m 
the  property  described  in  the  comidaint  by 
taking  It  into  his  posseaeion.  It  is  then  al- 
leged that  the  sale  of  the  property  levted  up* 
on  was  made  tn  violation  of  the  Bulk  Sales 
Law,  by  reason  of  the  fiict  that  It  was  ef- 
fected without  notice  to  the  defendant  Con- 
nell, who  was  at  the  time  a  creditor  of  the 
Acme  Mills  Company  to  the  extent  of  the 
Judgment  afterward  obtained.  On  December 
18,  1914,  the  cause  was  tried,  and  on  Feb- 
ruary 26,  1915,  the  court  made  and  filed 
findings  of  fact  and  conclusions  of  law,  and 
on  the  same  day  defendants  filed  an  amend- 
ed answer,  containing  a  second  fnrther  and 
separate  answer,  which  alleged  actual  fraud 
In  the  transfer  of  the  property  from  the 
Acme  Mills  Company,  Incorporated,  to  the 
plaintiff.  On  March  US,  1915,  a  decree  was 
entered  in  favor  of  defendants,  from  which 
■plaintiff  aKieals. 

Thos.  G.  Gre^ie,  of  Portland  (Bauer  k 
Oreene  and  A.  H.  McCurtaln,  of  Portland,  on 
the  hri^,  for  appellant  Chester  A.  Sbep- 
pard,  of  Portland  (Sheppard  &  Bux^  of 
Portland,  «i  the  brief),  fbr  respmidents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  sole  Issue  ui>on  which  the 
trial  of  the  cause  was  based  was  the  ques- 
tion as  to  whether  or  not  the  sale  of  the 
pr(H)erty  In  question  had  been  made  In  vio- 
lation of  the  statute  known  as  the  "Bulk 
Sales  Law."  After  trial  the  defendants 
sought  to  set  np  the  additional  defense  of 
actual  fraud  in  the  transfer.  This  th^ 
were  not  entitled  to  do,  and  the  trial  court 
had  no  power  to  permit  such  amendment 
Section  102,  L.  O.  L.;  Foste  v.  Standard  Ins. 
Co.,  28  Or.  449,  38  Pac.  617 ;  Camahan  Mft. 
Ca  V.  Beebe-Bowles  Co.,  80  Or.  124,  156 
Pac.  684. 

[2]  We  come  then  to  a  consideration  of 
the  defendants'  right  to  prevail  under  tbe 
provisions  of  tbe  Bulk  Sales  Law.  It  will 
be  remembered  that  the  sale  involved  In  tliis 
controversy  occurred  in  1911,  before  the 
amendment  of  that  statute.  Tbe  original 
lavf  (section  60(19  et  seq.,  L.  O.  L^  was 
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amended  tn  1813  (Laws  1913.  p.  5S7),  and  It 
Has  since  been  held  by  this  conrt  tbat  pn^ 
«rty  of  the  character  deecrlbed  In  the  com- 
plaint was  not  affected  by  the  act  prior  to 
BucA  amendment.  Sice  r.  West.  80  Or.  640. 
157  Faa  HOC.  Consequently,  under  the  Is- 
sues upMi  which!  the  cause  was  tiled,  the 
plaintiff  was  enUtled  to  the  rdlef  smight 
TtiB  decree  wlU  therefore  be  zerersed,  and 
one  entered  here  in  accordance  wUb  the 
prayer  of  the  complaint. 

McBHIDS.  O.  J.,  and  BUHNlxrr  and 
HABBIS»  JJ^  concur. 


HeOOT  T.  THOMPSON. 
(Supreme  Ooort  of  Or^cm.   Hay  1,  1917.) 

1.  DEDioxnoN  ^1— OomoN  Law. 

Common-law  detUcations  may  be  dther  ex- 
press or  implied. 

[Ed.  Note.~For  othor  cases,  see  De^cation, 
Cent.  Dig.  SS  8.  10-12.] 

2.  Dedication  «=»M— Statutobt, 

A  statatory  dedication  generally  operates  as 
a  grant. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  8S  96,  97.] 

8.  Dbpioatioh  «=>28— What  Constitdtks. 

An  unsuccessfal  attempt  at  statutory  dedi- 
cation of  a  street,  if  followed  by  sales  accord- 
ing to  the  plat,  may  result  in  a  completed  com- 
mon-law dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  61.] 

4.  Dedication  «=»15— Intent. 

The  dedicator's  intent  is  the  basis  of  all  dedi- 
cations and  in  statutory  dedications  is  generally 
sbown  by  tbe  plat  and  writing. 

[Ed.  Note.— For  other  cases,  see  I>edication, 
Celt.  Dig.  I  13.] 

6.  Dedication  «=>15— Common  Law—Intent. 

In  conunon-law  dedications,  the  dedicator's 
intent  is  gathered  from  bis  acts  and  conduct 
and  what  he  said  in  making  tbe  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §  13.] 

0.  Dedication  <&=a51  —  What  Constitute8 

—Plat—"  Stbebt.  " 
Tbe  intent  to  dedicate  a  "street"  40  feet 
wide  is  clearly  indicated  where  tbe  plat  con- 
tains the  words  "street  tcrtj  ft.  wide." 

[Ed.  Note. — For  otb«  cases,  see  Dedication, 
Cent  Dig.  {  95.] 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Street.] 

7.  Dedigatioh  €e»31 — Necessitt  or  Accept- 
ance. 

Ndther  a  formal  acceptance  by  the  county 
nor  the  immediate  opening  and  improvement  of 
a  street  is  essential  to  an  fnevocahle  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
C^t  Dig.  H  64,  05.] 

8.  Dedication  «=»19(6)— What  Constitutes 
-Sale  of  Lots. 

A  landowner's  acticm  in  filing  a  plat  contain- 
ing the  words,  "street  forty  ft  wide,"  and  sell- 
ing lots  according  to  each  j^t,  eonstitntes  a 
completed  dedication. 

[Ed.  Note.— Ii'or  othor  cases,  see  Dedicatian, 
Cent;  Dig.  H  35,  46.] 


9.  Dedication  *s>48— Pebbons  Bouiro  bt, 

A  c(Hnpleted  street  dedication  binds  tbe 
dedicator's  successors  in  intersst 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Csnt  Dig.  i  114J 

10,  Adtkbbb  FossESSioir  «s»606S)— Stbbsts— 

H08TILK  HOIJ>INQ. 
The  indosure  of  a  part  of  a  street  for  some 
17  years  does  not  establish  title  by  adverse  pos- 
sessitm  under  the  10-year  statute,  where  the 
holding  was  permisdve  eioept  for  tha  last  6 
yearsL 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  11  308-80S.] 

Department  1.  AK>eal  from  Circuit  Court, 
Marlon  County;  Wm.  Galloway,  Judge. 

Injuncticm  suit  by  Alice  McCoy  against 
E.  A.  ThcHnpsoDu  Decree  for  defendant  and 
plaintiff  appeals.    Revosed.  j 

Alice  McCoy  is  prosecuting  this  suit  In  an 
attempt  to  enjoin  B.  A.  Kiompson  from 
Inclosing  and  occupying  a  str^  of  land  40 
feet  In  wldtta.  which  the  latter  claims  to 
own  and  the  former  asserts  Is  a  street  Tbe 
controversy  arises  out  of  the  platting  of  an 
addition  to  the  unincorporated  town  of  Mill 
City.  H.  J.  Hadley  owned  a  considerable 
tract  of  land,  which  was  bounded  on  die 
south  by  tbe  Santlam  river.  Hadley  platted 
the  south  end  of  the  tract  and  left  tbe  re- 
mainder unplatted,  'nw  plat  delineates  12  lots 
arranged  In  a  single  row  extending  east  and 
west  with  lot  1  as  tbe  east  end  of  the  row. 
All  the  loto  except  lot  N(k  4  are  100  feet 
deqp,  and,  with  the  exception  ct  lot  No,  4, 
all  have  a  frontage  of  fiO  feet  on  Front  street. 
The  Santlam  rlter  pmsues  a  westerly  course, 
and  the  entire  space  between  the  nort^  bank 
of  tbe  Santlam  river  and  the  frtrnta^  of  tbe 
12  lots  Is  labeled  Front  street  In  brief,  the 
plat  portrays  a  row  of  12  lots  taxing  Front 
street  wbl^  runs  east  and  west;  and  is 
parallel  with  and  next  to  the  Santlam  river. 
While  tbe  plat  does  not  express^  state  that 
it  Is  drawn  to  a  scale,  It  nevwthdess  ap- 
pears to  have  been  so  drawn. 

The  land  in  controvert  adjidns  lot  Na  1 
on  the  east  It  will  be  recalled  that  lot  No.  1 
is  the  east  «id  of  the  row  of  lots.  A  single 
line  Is  drawn  on  the  plat  to  the  east  of, 
parallel  with,  and  approximately  the  same 
length  as  the  east  side  line  of,  lot  Na  1. 
Tbe  open  tipmae  betweoi  this  single  line 
and  the  east  side  <rf  lot  Na  1  Is  labeled  thus : 
"Street  40  feet  wide  bears  north."  TbB 
plat  contalDB  the  capUcm:  "Hadl^s  Addi- 
tion to  MiU  City."  The  plat,  together  with 
a  writing  aigned  by  Hadl^  and  a  Jurat 
signed  by  a  notary  public,  was  reiMnrded  on 
February  14,  1888^  b^  the  coonly  xeoorder. 
ThC'Writibg  signed  by  Hadley  ia  here  set  out : 

"Hadley's  Addition  to  Mill  City.  Laid  out  on 
my  land  Feb.  1,  A.  D.  1889.  Tbe  southeast  cor^ 
ner  of  lot  No.  1  is  on  tbe  north  side  of  the  San- 
tlam river  47  links  north  and  throe  chains  and 
ten  links  west  of  tbe  N.  W.  comer  of  the  Mill  lot, 
of  the  Snntiam  Lumbering  Oom^ny,  which  N. 
W,  comer  aforesaid  is  on  the  W.  side  of  sec- 
tion 30  T.  Q  r^.  B.  3  B.  WiL  Mer.    The  lots 
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ureSO  hr  100  feet  and  the  first  three  are  to  the 
cardlDftl  pdntB,  No.  4  is  tactlfuial  04  feat  next 
to  the  river  and  34^  feet,  beck  vaA.  The  south 
ends  of  lots  4  to  12  hsTe  a  beariog  N.  73'  2r 
W.  and  their  sides  are  at  ri|;ht  an^lss  thereto 
or  N.  16*  69  E.  100  feet  Front  street  oc- 
capies  all  the  land  between  the  lots  and  the 
liver  not  more  than  50  feet,  rituated  in  Marion 
countft  state  of  Oregon.  I  herewith  submit 
this  plot  and  description  for  record." 

The  Jurat  bears  date  February  4,  1889,  and 
reads  Uius: 

"Personally  came  before  me  a  notary  public 
in  and  for  the  aforesaid  county  and  state,  the 
above-named  H.  J.  Hadley,  to  me  personally 
■known  to  be  Che  identical  person  who  ngned  this 
instcunltot  and  who  acknowledged  to  me  that  be* 
executed  the  same  freely  and  for  the  uses  and 
purposes  therein  mentioned." 

The  plaintiff  owns  lot  No.  1,  and  she  traces 
her  title  through  mesne  conveyances  to  a 
deed  made  by  Hadley.  Under  date  of  April 
18,  1889,  Hadley  wmveyed  by  warranty  deed 
to  Angus  Scott  Shaw  "Lot  No.  1  one  In  block 
No.  1  one  In  Hadley's  addition  to  Mill  City 
tn  the  county  of  Marion  and  state  of  Oregon 
as  It  appears  on  the  recorded  plat  of  said 
Hadley's  addition  to  Mill  City  In  the  record- 
er's office  at  Salem  In  said  Marion  coimty." 
Shaw  and  his  wife  moved  <m  lot  No.  1  in 
1889  and  lived  there  until  1899.  when  fhey 
sold  the  pn^rty  and  moved  away. 

The  defradant  dalms  title  to  the  disputed 
land  by  virtue  of  a  deed  frmn  James  M. 
Wadfiworth,  who  had  previously  pnrrdiased 
from  Hadley.  On  April  29, 1904,  Wadswortb 
rec^red  from  Hadl^  a  deed  deseriHng  106 
acres  and  also  lands  described  thus : 

'"nie  north  half  (%>  of  the  'southeast  quarter 
of  section  thirty  (80)  In  township  nine  (9) 
Ronth  ot  rnnce  three  (ffi  east,  except  Hadley'a  ad- 
dition to  Mill  Gity." 

Subsequently,  on  Mardi  27,  191S,  Wads- 
worth  executed  and  dellvK«d  to  the  defend- 
ant a  warranty  deed  for  lands  described  by 
metes  and  bounds  Including  the  disputed 
tract  as  well  as  other  land. 

At  some  time  after  be  purchased  lot  No. 
1,  probably  about  1898,  Shaw  went  to  Hadley 
and,  according  to  the  testimony  of  the  latter : 

"He  asked  me.  If  I  remember  aright,  if  I 
thought  there  would  be  any  objection,  or  if  I 
objected  to  him  putting  a  garden  in  there,  and 
Rs  near  as  I  can  remember  the  answer  X  gave 
him  that  I  had  no  objections  if  nobody  else  had." 

Shaw  constructed  a  fence  across  the  south 
end  of  the  40-foot  strip  on  the  north  line 
of  Front  street,  but  he  also  provided  a  gate 
so  that  a  team  and  wagon  could  be  driven 
in  or  out  of  the  Inclosure.  This  fence  and 
gate  were  maintained  continuously  until 
about  1910,  when  both  the  fence  and  gate 
were  torn  down  and  rMnoved.  During  the  en- 
tire period  beginning  with  about  1693  and  end- 
ing with  about  1010,  Shaw  and  his  successors 
used  part  of  the  40-foot  strip  for  garden 
purposes.  The  disputed  strip  remained  open 
and  uttlnclosed,  or  as  one  witness  said,  "It 
lay  as  waste  land"  from  1910  until  July, 
1914,  when  the  defendant  rented  the  dis- 
puted buid  from  Wadswortb,  erected  on  It 
a  tait,'Ui  n^ilcli  be  has  alnoe  Uvad,  and.  In- 


closed It  by  constructing  a  fence  along  the 
north  line  of  Fnmt  street.  After  Thompson 
acquired  bis  deed  in  1916,  he  dalmed  that  he 
was  the  owner  of  the  40-foot  strip,  and 
denied  that  the  plaintiff  or  the  pubUc  had 
any  right  to  enter  np<m  the  dlq>uted  premto- 
•s.  The  alleged  street  Is  of  no  direct  benefit 
to  any  persons  except  the  plaintiff,  J.  W. 
Jackson,  who  owns  land  Immediately  to  the 
east,  and  possibly  ime  other  person.  Some 
of  the  witnesses  averred  and  others  doiied 
that  the  strip  bad  been  regarded  by  the  puUle  ^ 
as  a  street.  Two  witnesses  in  addition  to 
the  plaintiff  and  her  husband  testlfled  that 
they  bad  used  tbe  premises  as  a  street  with- 
out asking  permisdon  from  any  one;  but 
Wadswortb  Insisted  that  the  witnesses  first 
obtained  permission  from  htm.  No  part  of 
the  disputed  strip  has  ever  been  Improved 
as  a  road  or  street  and  no  public  officer  has 
ever  asserted  or  exodsed  control  over  It. 

The  complaint  avers  that  Hadley  dedicated 
the  land  as  a  street.  The  answer  denies  the 
alleged  dedication,  and  avers  that  the  def^d- 
ant  and  his  predecessors  have  had  adverse 
possession  for  tbe  requisite  period  of  time. 
The  trial  court  found  that  the  land  had 
never  been  laid  off  or  platted  as  a  street,  SDd 
that  the  defendant  owned  the  premises  In 
fee  simple.  The  decree  followed  the  flndlns, 
and  the  plaintiff  appealed. 

W.  H.  Trindle,  of  Salem  (a  Z.  Randall, 
of  Salem,  on  the  bri^,  for  appellant.  John 
H.  HcNary,  of  Salem  (L.  M.  Curl,  of  Albany, 
and  McNar7  ft  McNarj,  of  Salem,  on  fbe 
brief),  for  respondent, 

HARRIS,  J.  (after  stating  the  Cacts  as 
above).  Although  the  plaintifli  contends  that 
a  street  extends  from  Front  street  for  a  dis- 
tance of  100  feet,  or  flO  feet  beyond  the  rear 
or  north  end  of  lot  No.  1,  yet,  since  there  Is 
no  evidence  to  sustain  a  finding  tbat  a  street 
extends  farther  than  100  feet  or  the  length 
of  lot  1,  we  shall  confine  our  attention  to  the 
question  of  whether  a  street  40  feet  wide  ex- 
tends Awm  Front  street  along  the  east  side 
of  lot  No.  L  If  Hadley  did  not,  by  his  actt 
and  conduct,  dedicate  the  'disputed  strip  u 
a  street,  then  plaintiff  cannot  prevail,  and 
therefore  the  first  Inquiry  is  whether  then 
was  a  dedication. 

The  Inquiry  will  not  be  Influenced  by  the 
parol  testimony  given  by  Hadley  to  the  effect 
that  he  Intended  to  dedicate  the  lan'd  as  a 
street.  We  do  not  undertake  to  determine 
whether  that  testimony  was  competent,  since 
it  Is  in  no  wise  necessary  to  a  decision  of 
this  suit;  and,  while  there  is  a  contrariety  of 
Jndicial  opinion  concerning  that  character  of 
evidence,  we  content  ourselves  by  merely 
noting  some  of  the  relevant  authorities  and 
assnmlng  that  the  evidence  Is  incompetent. 
Hobson  V.  Monteith,  15  Or.  251,  256,  14  Pac 
740;  Spencer  v.  Peterson,  41  Or.  aiT,  260,  68 
Pac.  619,  1106;  1  KUiott  on  Boads  and 
Streets  {8d  BdJ  1  173;  Les  Ameles  t.  He- 
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CoIlTim,  156  CaL  148. 108  Pac.  »14, 23  L.  B.  A. 

(N.  S.)  87a 

[1,1]  Dedlcatlms    are   of    two  general 
kiuds;  statntory  and  common  law.  Nodlne 
V.  TJnlon,  42  Or.  613,  616,  72  Pac.  582.  C3om- 
moQ-law  dedications  may  eltber  be  express  or 
Implied.   1  Elliott  on  Boads  and  Streets  (3d 
Ed.)  f  133.  G«ieraUy  by  reason  of  the  terms 
of  the  statute,  a  statutory  dedication  op- 
erates as  a  grant.  S  R.  C.  L.  p.  897.  Some 
authorities  dec^re  that  common-law  dedica- 
tions always  operate  upon  the  principle  of  an 
estoppel,  while  others  go  no  further  than  to 
say  that  such  a  dedication  la  ot  Itself  a  dis- 
tlnctlve  common-law  doctrine  based  upon 
principles  analogoos  to  those  underlying  ra- 
toppels.    The  theory  usually  accepted  Is: 
That  to  reclaim  land  would  be  a  violation  of 
good  faith  to  the  public  and  to  those  who 
bare  acquired  private  property  with  the  ex- 
pectation of  enjoying  the  use  contemplated  by 
the  dedlcatl<Hi ;  and  in  case  of  the  sale  of  a 
lot  with  reference  to  a  plat  there  is  the  add- 
ed feature  that  an  eaaement  indicated  by  the 
plat  omstltutec  a  part  of  the  consideration 
passing  to  the  purchaser.  8  B.  O.  L.  p.  906 ; 
13  Cyc.  437:  1  Elliott  <m  Beads  and  Streets 
(3d  Ed.)  S  125. 

[11  Upon  examination  of  the  writing  ac- 
companying the  plat  it  will  be  observed  that 
there  are  no  words  of  grant,  and  although 
Front  street  is  motioned,  no  direct  reference 
Is  made  to  any  other  street  Obviously  it 
was  the  purpose  ut  Badl^  to  comply  with 
the  requirements  at  that  time  exacted  by  the 
statute.  The  writing  Is  not  In  the  form 
usually  adopted,  and  It  may  well  be  the  sub- 
ject of  debate  as  to  whether  It  constitutes  a 
perfect  statntory  'dedlcatlOQ.  We  do  not  at- 
tempt to  decide,  however,  whether  the  plat 
and  writing  as  recorded  produced  a  statntory 
dedlcatl<m;  but,  for  the  purposes  of  this  dls- 
ensslon  we  shall  assume,  without  deciding, 
that  a  statntory  'dedication  was  not  effected. 
An  nusQccessful  attempt  to  dedicate  land 
under  a  statute  If  followed  by  sales  with 
reference  to  tbe  plat  may  result  In  a  com- 
pleted common-law  dedication.  8  R.  C.  L. 
893,  897;  13  Cyc.  441;  1  Elliott  on  Heads 
and  Streets  (3d  Ed.)  |  124. 

[4,  t]  The  Intent  of  the  dedicator  la  the 
foondatfam  and  life  of  all  dedications,  and 
Ihe  Intent  mnst  be  clearly  manifested. 
'Where  the  dedication  is  statutory  in  char- 
acter, the  plat  and  writing  generally  furnish 
the  means  by  which  to  ascertain  the  Intent, 
and  these,  like  all  otlier  writings,  must  be 
•construed  by  the  terms  contained  in  them. 
In  tbe  case  of  a  common-law  dedication,  the 
Intent  is  to  be  determined  from  what  the 
'dedicator  said  in  making  tbe  dedication  and 
by  bis  acts  and  conduct;  and  the  rule  of 
c-onstructlon  Is  to  give  effect  to  the  Intent 
inaDlfested.    Christie  v.  Bandon,  1^  Pac. 

Carter  v.  Portland,  4  Or.  340,  343; 
Lewis  v.  Portland,  25  Or.  133,  134,  35  Pac 
256,22L.B.A.  736,  42Am.St.  Hep.  772; 


Kuck  V.  Wakefield,  68  Or.  '549,  555,  116  Pac. 
428;  J<me8  v.  Teller,  65  Or.  328.  332, 133  Pac. 
354;  Parrott  v.  Stewart,  65  Or.  254,  259. 
132  Pac.  523;  Eugene  v.  LoweU,  72  Or.  237, 
143  Pac.  908;  Harris  v.  St.  Helens,  72  Or. 
377,  143  Pac.  941,  Ann.  Gas.  1916D,  1OT3; 
8  B.  O.  L.  pp.  890,  896  ;  4  Bncy.  of  Ev.  110; 
13  Cyc.  452 ;  1  ElUott  on  Boads  and  Streets 
(3d  Ed.)  1 130. 

[•]  We  now  turn  to  the  plat  and  the  writ- 
ing accompanying  it  for  the  purpose  of  dis- 
covering whether  Hadley  intended  to  dedi- 
cate the  40-foot  strip  next  to  lot  No.  1  as  a 
street  At  the  time  of  filing  the  plat  Hadley 
owned  all  the  land  Including  the  disputed 
premises.'  No  street  existed  on  any  part  of 
the  Hadley  land  until  the  plat  was  filed. 
There  Is  no  evidence  to  indicate  that  the  40- 
foot  strip  had  ever  been  used  as  a  right  of 
way,  or  a  road,  or  as  a  street  at  any  time 
prior  to  1889,  and  ther^<m  the  words  "street 
40  ft  wide"  did  not  describe  a  street  previ- 
ously existing,  but,  on  the  ontrary,  they  re- 
fer to  a  street  which  In  no  way  existed  until 
delineated  on  the  plat  The  ^ace  made  by 
the  line  drawn  to^  the  east  of  and  parallel 
with  the  east  line  of  lot  No,  1,  and  the  words 
"street  40  ft  wide"  express  in  plain  and  un- 
mistakable terms  an  Intent  to  make  a  street 
of  the  4<Kfoot  strip.  The  word  "street"  has 
a  definite  meaning.  When  the  owner  of  land 
makes  a  plat  and  refers  to  a  "street"  he  does 
not  mean  a  private  way ;  but  the  word  signi- 
fies a  public  way  in  all  that  the  term  Implies. 
1  ElUott  on  Boads  and  Streets  (3d  Ed.)  {  21 ; 
City  of  Denver  r.  Clements,  8  Colo.  472; 
Smith  T.  Gi^  of  Goldshoro,  m  N.  C.  350, 
28  S.  EL  479.  The  plat  and  writing  cleariy 
manifest  an  Intention  on  the  part  of  HaSl^ 
to  dedicate  the  disputed  land  as  a  street; 
and,  Indeed,  the  40-ft>ot  strip  appears  upon 
the  plat  In  such  a  manner  as  to  be  aitlrely 
Incondstent  with  any  other  theory.  Oregon 
City  T.  Ore.  &  CaL  R.  Co.,  44  Or.  165.  74  Pac. 
924. 

[7]  It  Is  tme  Qiat  the  dli^nted  premises 
were  never  Improved  as  a  street  nor  formally 
accepted  by  the  connty;  but  the  well^recog- 
nlzed  mle  Is  that  neither  a  formal  accept- 
ance by  the  county  nor  the  immediate  open- 
ing and  InvTOTanent  of  a  street  are  essential 
to  ccnnplete  an  Irrevocable  dedication.  Car^ 
ter  T.  Portland,  4  Or.  340^  847,  S48;  Heler 
T.  Portland  Gable  By.  Co.,  16  Or.  600,  ID  Pac. 
610,  1  L.  R.  A.  806;  Hogne  T.  Alblna,  20  Or. 
182,  186,  26  Pac.  886,  10  Lw  B.  A.  678;  Spen- 
cer T.  Peterson,  41  Or.  267,  260.  68  Pac  619, 
1108 ;  Oregon  City  T.  Ore.  &  GaL  B.  Co.,  44 
Or.  165,  178,  74  Pac.  924;  Christian  v.  Eu- 
gene, 49  Or.  170,  173,  89  Pac.  419 ;  Oliver  v. 
Synhorst,  58  Or.  582,  586,  109  Pac.  762,  115 
Pac.  594 ;  Moore  v.  Fowler,  58  Or.  292,  297, 
114  Pac.  472 ;  Silvertou  v.  Brown,  63  Or.  418, 
424,  128  Pac  46;  Harris  v.  St  Helens,  72 
Or.  377,  387,  143'Pac  941,  Ann.  Cas.  1916D, 
1073 ;  Barton  r.  Portland,  74  Or.  75,  79,  144 
Pac.  1146;  Nicholas  t.  Title  &  Trust  Co.,  79 
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Or.  226,  244,  154  Pac.  891,  Ann.  Caa.  1917A, 
1149 :  ElUott  on  Roads  and  Streets,  (8d  Ed.) 
SS  124,  129. 

[1]  Tbe  <^er  made  by  Hadley  to  dedicate 
the  street  became  a  completed  and. Irrevoca- 
ble dedication  when  he  dellrered  the  deed  to 
Sbaw.  The  conveyance  was  made  with  ex- 
press refei^ce  to  the  recorded  plat,  for  lot 
No.  1  Is  described  as  being  lot  Na  1  "as  ap- 
pears on  the .  recOTded  plat  of  said  Hadley's 
addition,  to  MIU  City  In  the  recorder's  office 
at  Salem  in  said  Marlon  couuty."  Portland 
V.  WtUe,  8  Or.  126,  129 :  Carter  v.  Port- 
land, 4  Or.  340,  346 ;  Meier  v.  Portland  Cable 
Ry.  Oo.,  16  Or,  500,  19  Pac.  610.  1  L.  R.  A. 
856;  Steel  v.  Portland,  23  Or.  176.  184,  31 
Pac.  479;  Mutual  Irr.  Ca  v.  Baker  City,  58 
Or.  306,  321, 110  Pac.  392.  113  Pac.  9 ;  Moore 
T.  Fowler,  58  Or.  202,  297,  114  Pac.  472; 
Kuck  v.  .  Wakefield,  58  Or.  549,  552, -115  Pac. 
428;  So^ea  r.  Teller,  65  Or.  328,  332,  133 
Pac.  354;  Spencer  v.  Peterson,  41  Or.  257, 
260,  68  Pac  .  519,  1108;  Oregon  City  v.  Ore. 
&  Cal.  R.  Co.,  44  Or.  165,  176,  74  Pac.  924; 
Christian  v.  Eugene,  49  Or.  170,  172,  89  Pac. 
419;  Hogue  V.  Alblna,  20  Or.  182,  186,  26 
Pac.  386;  Nicholas  t.  Title  &  Trust  Co.,  79 
Or.  226,  244,  154  Pac.  391,  Ann.  Cas.  1917A, 
1149 ;.  8  B.  C.  L.  890. 

Usually  the  dedicator  employs  language  to 
the  effect  that .  he  dedicates  all  his  interests 
in  the  streets  shown  hy  the  plat,  and  an  ex- 
amination of  the  Hadley  plat  'and  writing 
will  disclose  that  neither  this  nor  equivalent 
language  is  used;  but,  as  said  in  Oliver  t. 
Newberg,  60  Or.  92,  96,  91  Pac.  470,  472: 

"Even  where  siicb  words  of  dedication  are 
omitted,  and  the  street  is  shown  by  the  plat, 
the  sale  of  lots  by  the  proprietor  with  reference 
to  spch  plat  is  sufficient  to  complete  such  dedi- 
cation." 

Ordinarily,  the  sale  of  a  single  lot  com- 
pletes the  dedic^on,  and  more  especially 
does  the  sale  of  a  ^gle  lot  effect  a  dedica- 
tion of  a  street  upon  which  the  lot  abuts; 
and  consequently  the  sale  of  lot  No.  1  to 
Shaw  (iterated  as  an  acceptance  of  the  offer 
of  Hadley  to  dedicate  the  adjacent  land  as  a 
street,  and  rendered  the  dedlcatl<m  irrevoca- 
bl&  Roberts  t.  Mathews,  187  Ala.  623,  84 
So.  624,  97  Am.  St.  Rep.  66';  1  ElUott  on 
Roads  and  Streets  <3d  Bd.)  §  128.  ■ 

[I]  The  deed  delivered  by  Hadley  to  Wad** 


worOi  on  April  29,  1904,  expressly  excepts 

"Hadley's  addition  to  MUl  City,"  and  there- 
fore Wadsworth  acquired  no  greater  rights 
than  Hadley  owned;  and  Thompson,  who 
purchased  from  Wadsworth,  does  not  own 
more  than  Ms  immediate  grantor.  The  dedi- 
cation, which  was  effected  by  the  sale  of  lot 
No.  1  to  Shaw  on  Afiril  18,  1889,  not  only 
bound  Hadley,  but  it  also  bound  his  soccea- 
80 rs  In  Interest,  Wadsworth  and  Thompsoo. 
Panish  t.  Stephens,  1  Or.  75,  76;  Portland 
V.  Whittle,  3  Or.  126,  129. 

[Iflj  The  defense  of  adverse  posseesloa  re- 
lied npon  by  the  defendant  must  fall.  It  Is 
true  that  Sbaw  Inclosed  the  premises  and 
used  tbe  land  for  a  garden,  and  this  use  was 
continued  by  his  successors  nntil  about  1010. 
Hadley  did  not  sell  to  Wadsworth  until  lOM. 
The  testimony  of  Hadley  demonstrates  that 
the  use  made  of  tbe  land  by  Shaw  did  not 
constitute  adverse  possession.  If  any  per- 
son claimed  the  land  adversely,  It  was  only 
after  Wadsworth  purchased  in  1904.  The  un- 
contradicted evidence  is  that  the  fence  was 
torn  down  and  removed  in  1910,  and  afte^ 
that  time  the  premises  "lay  as  waste  land" 
until  July,  1914.  The  evidence  fails  to'sbow 
adverse  possession  for  10  years. 

There  Is,  however,  an  additional  circum- 
stance affecting  the  claim  of  adverse  posses- 
sion. In  1895  the  Legislature  declared  that 
all  streets  In  unincorporated  towns  were  pub- 
lic highways,  and  jurisdiction  over  them  was 
conferred  upon  the  county  courts  of  the  vari- 
ous counties.  Laws  1895,  p.  67.  At  the  same 
session  of  the  Legislative  Assembly  an  act 
was  passed  preventing  the  extinguishment 
of  highways  by  adverse  possession  (laws 
1895,  p.  57^ ;  the  statute  was  re-enacted  In 
1903  (Laws  1903,  p.  279),  and  is  now  codified 
as  sections  6371  and  6872,  L.  O.  L. 

Hadley  dedicated  a  strip  100  feet  long  and 
40  feet  wide  as  a  street  as  shown  on  the  plat, 
and  the  dedication  became  irrevocable  when 
the  abutting  lot  was  sold  to  Shaw;  and, 
since  the  completed  dedication  was  not  sub- 
sequently defeated,  the  plaintiff  as  the  owner 
of  lot  No.  1  is  entitled  to  use  the  disputed 
strip  as  a  street  The  decree  Is  reversed. 

McBXUDB,  C.  J.,  and  BURNETT  and  lie- 
CAMANT,  JJ..  cwcor. 
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T.Awt  DAYIS  LUMBER  00.,  Inc.,  T.  (KTOW- 
EtLL  et  aL    (No.  13871.) 

(Snprona  Coart  of  WsBUogton.   AptH  1^1, 
1817.) 

1.    EXECUTOBS  AND  AdUINISTBATOBB  <(S»109<1) 

Manxoeubnt  or  Ebutb— Nkobbsabt  Ex- 
penses—Habvbsti  no  OF  OBOPa 

"Under  Rem.  &  Bal.  Code.  %  1534,  providing 
that  the  executor  or  administrator  shall  take  iu- 
to  hia  poBsession  all  the  estate,  real  and  per- 
sonal, and  section  1547,  providing  that  he  saall 
be  allowed  all  necessary  expenses  in  the  care, 
znanaeement,  and  settlemrat  <^  the  estate  and 
for  hia  aerricea  soA  fees  aa  tiie  law  prorides, 
etc.,  as  the  cnltiTatioD  of  growing  cn^s  and  har- 
vesting, conservation,  and  marketing  of  matured 
crops  differs  from  keeping  a  buslneaa  rentare 

f:oing,  and  as  an  administrator  would  be  liable 
or  neglect  and  nonfeasance  ahotdd  he  permit 
crops  growing  upon  the  estate  to  go  to  waste 
and  be  lost,  expenses  incurred  hy  an  adminis- 
trator for  apple  boxes  neceaaary  for  the  har- 
Tcsting  and  marketing  of  a  crop  of  apples  grown 
on  the  estate  was  an  expense  for  which  the  ad- 
ministrator had  power  to  bind  the  estate. . 

[Ed.  Note. — For  other  cases,  aee  Executors 
and  Admlnistratort.  Out  IMg.  |  439.] 

2.  Executors  and  ADinNisTKATOU  •es>43S-' 
AcnoNB— Defenses— Failxim  to  laoLnua 
Claiu  in  Final  Accodnt. 
In  an  action  against  an  administrator  de 
bonis  non  on  a  claim  properly  incurred  by  the 
former  administrator  in  the  management  of  the 
estate,  it  was  not  material  that  the  former  ad- 
ministrator had  failed  to  include  the  expense  or 
claim  in  his  final  account  rendered  to  bis  suc- 
cessor, since  the  creditor  could  not  compel  him 
to  do  so,  except  npon  a  hearing  after  rejectiooi 
of  the  claim. 

[Ed.  Npte.— For  other  cases,  see  Executors 
snd  Administrators,  Cent.  I^.  H  1693-1697.] 

Department  2.  Appeal  from  Superior 
Court,  Ohelan  Gonn^;  Wm.  A.  Gttmsliaw, 
Judge. 

Aetlcm  by  tbe  Lamb  Darla  tiomber  Com- 
pany against  B.  F.  Stowell,  administrator  de 
bonis  non  of  tbe  estate  of  Mande  E.  French, 
deceased,  and  otbers.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint  and  dis- 
missing the  actton,  the  plaintiff  appeals.  He- 
versed  and  remanded,  with  Instructions  to 
OTerruIe  the  demurrer  and  ratnstate  the 
cause,  and  for  further  proceedings  consistent 
with  the  opinion. 

W,  F.  Whitney,  of  Wenatchee,  for  appel- 
lant C.  F.  Wallace,  of  Castimeiie,  and 
Hughes,  Sumner  &  Adams,  of  Wenatchee,  for 
reqpondents,  and  E.  F.  Stowell. 

HOLCOMB,  J.  The  principal  question  to 
be  determined  npon  this  appeal  Is  this : 

"Has  an  administrator  tbe  power  to  bind  the 
estate  for  necessary  supplies  purchased  by  him 
in  his  representative  capacity,  which  supplies 
were  necessary  to  the  preservation  of  the  estate 
and  without  which  the  estate  would  snffer  loss 
and  damage?" 

Connected  with  that  la  the  question  of  the 
jurisdiction  of  the  subject-matter  as  raised 
by  respondents'  demurrer  to  the  appellant's 
complaint,  which  demurrer  was  sustained  bgr 
the  court  and  the  action  dlsaiissed. 


[1]  The  tacts  stated  In  tb»  oomplaint  are 
as  uaSowBi  Maude  S.  B^ranch  died  Intestate 
on  June  1,  1911.  and  on  December  27,  1911. 
her  husboiul,  J.  H.  Frotcih.  was  iWK^nted 
and  quaUfled  as  administrator  of  her  estate. 
He  continued  so  to  act  mitil  cm  or  aboat 
March  80,  1915.  Tbe  estate  ooislated  of  an 
apple  orchard  In  full  bearing.  On  Mardi 
12,  laiS.  French  was.  by  order  ot  court,  re- 
moved, and  Stowell  was  appoftated  admlnia- 
trator  de  bonis  non.  On  Mandt  30.  1915. 
letters  of  administration  de  bonis  soa  were 
iBsoed  to  Stowell,  and  lie  fortbwlth  qualified 
as  su^  and  proceeded  to  admlnlstor  the 
estate.  Betweoi  August  10  and  October 
1014,  npon  tbe  request  ot  J.  H«  Frmcb  as  ad- 
ministrator, appellant  sidd  and  delivered  to 
the  estate  api^oxlmat^  7,360  apple  boaces 
for  which  tbe  administrator,  as  sucb  and  tbr 
and  oa  btihaU  and  tor  tbe  benefit  ot  the  es- 
tate agreed  to  pay  $803,  ^o  part  ot  which 
was  ercr  paid.  These  apple  bcnces  were  need 
tbe  administrator  during  tbe  fall  of  1914 
to  barrest  and  marlcet  the  apple  crop  ot  tbe 
estate,  and  without  tbon  the  cn^  could  not 
have  been  harvested  and  marketed,  and  tbe 
entire  apple  crop  would  have  been  lost  to  the 
ertate  and  no  returns  <nr  proceeds  derived 
therefrom.  After  French  was  removed  and 
Stowell  was  appointed  and  bad  qualified  as 
administrator  de  bonis  non,  appellant  pre- 
sented Its  verified  <dalm  o^inst  the  estate 
to  Stowell,  who  rejected  It  This  suit  was 
thereopott  brou^t  to  establish  the  claim 
against  tbe  estate  as  though  It  bad  bem 
allowed  by  the  administrator  de  bonis  non, 
and  aafclng  that  be  be  required  to  pay  the 
claim  In  due  course  as  other  claims  against 
the  estate  were  paid.  The  administrator  de 
bonis  non  rejected  the  claim,  on  the  sole 
ground  that  the  prior  administrator  had  no 
authority  In  law  to  contract  such  obligation 
on  behalf  of  the  estate  and  coald  not  there- 
by bind  the  estate.  The  statutes  provide : 

"The  executor  or  administrator  shall  take  in- 
to his  possession  ail  tbe  estate,  *  *  *  real 
and  personal,"  etc.   Rem.  4t  BaL  Code,  {  1534. 

"He  shall  be  allowed  aU  necessary  expenses  iu 
the  care,  management,  and  settlwnent  «E  the  es- 
tate, and  for  his  services  such  fees  as  the  law 
provides.   *  •  •     Id.  J  1547. 

The  "care  and  management  of  the  estate" 
may,  and  often  does,  Include  tbe  cultivation 
of  growing  crops  received  by  the  administra- 
tor, and  the  harvesting,  conservation,  and 
marketing  of  matured  crops.  An  administra- 
tor would  assuredly  be  liable  for  neglect  and 
nonfeasance  should  he  permit  crops  growlng^ 
upon  the  estate  while  in  Ms  charge  to  go  to 
waste  and  be  lost  Hia  actual  erpenses  In 
caring  for  the  crops  and  harvesting  them  are- 
expenses  of  the  estate.  This  particular  kind 
of  management  (the  conservation  of  growing 
crops)  differs  widely  from  that  of  keeping 
a  business  venture  going  as  a  going  concern, 
or  from  embarking  on  a  new  enterprise  with 
the  estate.    Such  proceedings  ore  entirely 
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at  the  hazard  and  upon  tbe  personal  respon- 
sibility of  the  executor  or  administrator, 
unless  when  for  the  aecorlty  or  benefit  of  tbe 
estate  the  same  Is  authorized  1^  the  will  or 
t)7  the  court  having  control  of  the  administra- 
tion, and  ttien  only  under  peculiar  and  spe- 
cial drcumstances.  .In  this  Instance  It  Is 
shown  by  the  complaint  that  the  aisles  were 
tbe  crop  of  the  estate;  tluit  It  was  neces- 
sary to  box  them  In  ordar  to  market  them ; 
that  the  boxes  were  bought  for  that  purpose 
and  wen  to  used.  It  goes  without  saying 
that  It  was  the  po^ve  and  ImperatlTe  duty 
of  the  administrator  to  harvest  the  crc^ 
grown  on  the  estate;  and,  if  It  was  neces- 
sary In  order  «o  to  do  to  obtain  boxes  and 
box  them,  as  Is  admitted  by  the  demurrer  to 
the  allegations  of  the  complaint,  h«  would 
have  bem  most  derelict  In  bis'  duty  had  he 
failed  to  do  so.  The  expense,  therefore,  was 
Indubitably  an  eivoue  of  the  estate.  Not 
every  "expoise  of  estate^  Is  necessarily  <jo» 
accruing  from  some  act,  ag^reement,  or  de- 
fiiult  of  tbe  testator  or  Intestate  during  life ; 
for  example,  taxes  for  current  years  while 
In  process  of  administration^  or  Insurance  up- 
on buildings  during  sndi  adndnlstratloD. 

[2]  Neither  do  we  deem  It  material  that 
the  former  administrator  failed  to  lodude 
tba  expense  or  daim  thm^br  bi  his  llnal  ac- 
count when  be  rendered  same  to  hla  succee- 
flor.  Appellant  could  not  have  compelled  him 
so  to  do  except  upon  a  hearing  after  rejec- 
tion of  the  claim,  and  the  rally  objleet  of 
sudi  bearing  Is  to  be  obtained  in  this,  name- 
ly, the  estaUlstament  of  the  amount  and  Its 
allowance  as  a  daim  of  certain  rank  MKlnut 
the  estate. 

Reversed  and  remanded,  with  Instructions 
to  overrule  the  demurrer  and  reinstate  the 
«auBe  and  for  further  proceedings  conslstMit 
herewith. 

EU/IS,  a  J.,  and  HOUMT.  PABKEB,  and 
FUIiLERTON,  3S»  concur. 


NELSON  et  vx.  r.  PACIFIC  COAST  CASU- 
ALTY CO.  et  al.    (No.  13832.) 

(Supreme  Court  of  Washington.    April  27, 
IfllT.) 

1.  Appcai.  Aif  d  Ebbob  «a»979(5)— DiscBenoN- 

ABT  OaDBBS—NEW  TUIAL. 

An  order  granting  a  new  trial  because  of 
inadequate  damages  cannot  be  reviewed,  where 
the  evidence  bearing  upon  the  question  of  dam- 
ages is  not  available. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  1  3878.] 

2.  New  Txui,  «9»16S(1)  —  SuwHUawoT  or 
Oboeb. 

Under  Rem.  Code  1915,  i  399,  authorizing 
new  trials  where  inadequate  dama^  were  given 
nnder  Influence  of  passion  or  prejudice,  a  new 
trial  mrder  need  not  recite  tbe  apparent  presence 
of  passion  or  prejudice,  since  tM  court  s  order 
is  presumably  correct. 

[Ed.  Note— For  other  eases,  see  New  Trial, 
cAt  Dig.  f  330.] 


8.  Licenses  ^:»26— Jitket  Bus  Boirn. 

Under  Item.  Code  1916.  |  5562-39,  prorid- 
ing  that  every  person  injured  by  jitney  bus  driv- 
ers may  recover  againat  the  surety  to  the 
amount  of  the  Ixmd,  each  person  injured  can  re- 
cover up  to  the  full  amount  of  the  bead. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  S  330.] 

En  Bane.  Appeal  from  Superior  Court, 
King  County ;  Mitchell  Gilliam,  Judge. 

Action  A.  R.  Nelson  and  wife  against 
Eanma  Bowen  and  others.  Judgment  for 
plaintiffs,  and  defendant  Faclflc  Coast  Casu- 
alty Company  appeals.  Affirmed. 

Oeo.  McKay  and  H«iry  S.  Noon,  both  of 
Seattle,  for  appelant.  Jay  C.  Allen  and 
PblUp  Tlndall,  both  of  Seattle,  for  reqpmid- 
ents. 

MAIN,  J.  This  Is  the  case.  In  which  a 
new  trial  was  granted,  referred  to  in  the 
opinion  in  the  recent  case  of  Salo  v.  Pacific 
Coast  Casualty  Co.,  163  Pac.  384.  After  a 
verdict  for  (500  bad  been  returned,  the  plain- 
tiff made  a  motion  for  a  new  trial,  one  of 
the  grounds  of  which  was: 

"Inadequate  damages  appearing  to  have  been 
given  under  inflaence  of  passion  and  prejudice." 

After  a  hearing  upon  this  motion,  the  same 
was  granted  by  the  trial  court,  conditioned, 
that,  If  the  defendant  elected  within  15  days 
to  consent  to  a  Judgmoit  tor  ¥1,000,  then 
and  In  that  event  fb»  motifm  for  a  new  trial 
would  be  denied.  The  election  to  consent  to 
the  larger  Judgment  was  not  made,  bat  an 
appeal  was  taken  from  the  order. 

[1]  The  evidence  as  to  the  injuries  sustain- 
ed by  tbe  respoudrat  Emma  Nelson  Is  not 
embodied  in  the  bill  of  exceptions  bron^t  to 
this  court.  One  of  the  statutory  grounds  tar 
which  a  new  trial  may  be  granted  Is: 

"Excessive  or  ioadequate  damages  appearing 
to  have  been  given  under  the  influence  of  pasaion 
or  prejudice."   Rem.  Code,  {  399. 

In  Aboltln  V.  Heney,  62  Wash.  65, 113  Pac 
245,  It  was  held  that  both  the  granting  and 
the  refusal  to  grant  a  new  trial  are  matters 
within  the  sound  discretion  of  the  trial  court, 
and  ttie  Judgment  of  that  court  will  not  be 
diaturt)ed,  except  in  cases  where  such  discre- 
tion has  been  abused,  and  that  the  trial  court 
has  the  same  discretion  to  set  aside  a  ver- 
dict for  inadequate  damages  as  It  baa  to  set 
one  aside  for  excessive  damages.  Since  the 
evidence  bearing  upon  the  question  of  the 
amount  of  the  damages  Is  not  before  us,  the 
question  whether  the  order  of  the  trial  court, 
granting  a  new  trial,  was  an  abuse  of  dis- 
cretion, cannot  be  reviewed. 

[21  There  Is  some  argum^t  In  the  appel- 
lant's brief  to  the  effect  that  the  orHer  grant- 
ing the  new  trial  is  Ineffectual,  because  It 
does  not  make  a  finding  or  recital  that.  In 
the  opinion  of  the  trial  court,  the  verdict  for 
Inadequate  damages  had  been  caused  by  pas- 
sion or  prejudice.  No  requlrem^t  of  the 
law,  making  such  recital  necessary  to  the 
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validity  ct  the  Mder,  has  been  called  to  our 
attentloD.  Tbe  pTesninptlon  Is  In  faTor  of 
the  cwrectness'  ot  the  judgment  entered  by 
tbe  trial  court, 

[t]  The  dilef  armament  ufsed  for  reTeraal 
of  tbe  Jn^ment  seems  to  be  based  upon  tbe 
assumption  that  the  bonding  company  is  only 
liable  to  the  extoit  of  f2,5(X^  regardless  of 
tbe  number  of  pmnu  injured,  and  the  re- 
spective verdicts  which  they  may  obtain. 
It  Is  unnecessary  to  review  this  Question 
here,  since,  In  the  case  of  Salo  v.  Pb<^c 
Coast  Gasoftlty  Company,  supra,  the  extent 
of  the  liability  of  the  appellant  Is  discussed 
and  determined  adverse  to  this  contention. 

The  judgment  will  be  affirmed. 

BLUS,  O.  J.,  and  HOLCOIIB,  PARKSB, 
and  WBBSTEB,  JJ^  concur. 


MQTTINGBR  v.  BBAOAN.  (Nth  18S18.) 
(Snpreme  Court  ttf^WashioKton.   April  18. 

Appeal  and  Eebob  4s»1011(1)  —  Review  — 

FlNDIRQS. 

Where  a  eontroveny  involved  only  qnestlcms 
of  foct  upcm  which  the  trial  court  made  find- 
ings upon  conflicting  oral  testimony,  and  re- 
view ot  the  evidence  does  not  warrant  the  ap- 
pellate court  in  holding  that  it  preponderates 
against  the  findings,  judgment  will  be  affirmed. 

[Ed.  Note.— For'  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  898&-M6a] 

Department  2,  Anpeal  trim  Snpeilor 
Court,  Chelan  County:  Bert  linn,  Judfe. 

Action  Gr.  H.  Mottinger  ai^lnst  Ellis 
Reagan.  Judgmmt  for  plalnttft,  and  defend- 
ant appeaUk  Affirmed. 

Parker  ft  Holden.  of  North  Yakima,  for  ap- 
pellant.   Moultm  ft  JefEr^,  of  Kmnewick, 

for  respondent. 


PER  CURIAM.  This  Is  an  action  where- 
in the  plaintiff,  Mottinger,  seeks  recovery 
of  damages  which  he  claims  resulted  to  him 
from  the  defendant's  allowing  sheep  to  graze 
upon  lands  owned  and  held  by  him  under 
lease,  and  thereby  injuring  tbe  pasturage 
thereof.  Trial  before  the  court  without  a 
jury  resulted  in  findings  and  judgment  in 
favor  of  plalntur  awarding  him  damages  hi 
the  sum  of  $70^  from  whl<A  tbe  def^idant 
has  appealed. 

There  are  no  Questions  involved  In  this 
controversy  otta^  than  of  foct,  which  the 
trial  court  was  called  up<m  to  determine 
fran  oral  testtmcmy  mudi  of  wbldi  was  In 
sharp  conflict.  A  review  of  tbe  evidence  con- 
vinces us  that  we  would  not  be  warranted 
in  holding  that  It  preponderates  against  the 
court's  conclusion.  We  do  not  feel  called 
upon  to  discuss  it  In  detail. 

The  judgment  is  affirmed. 


STATE  ex  rd.  TALENS  T.  noiJ>EN,  Judge. 
(No.  14008.) 

(Snpreme  Court  of  Washington.    April  20, 
1917.) 

1.  MOBTOAGES  ^SSiSSIHD  —  FoBCOLOSITBE  BT 

Action— ConriBiUTioN  or  Sale. 
Confirmation  of  a  mortgage  foreclosure  sale 
Is  a  judicial,  and  not  merely  a  formal,  act,  even 
when  no  contest  is  made. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Sfi  1530.  1531.] 

2.  J-nnGEs  4=361(^—Dis()nAiJiiOATion8— Ob- 
jections. 

Under  the  statutory  provisions  prohibiting 
superior  court  judges  from  trying  actions  where 
their  pr^u^ce  is  established  by  motion  and  af- 
fidavit, the  motion  and  affidavit  when  maUe  in 
proper  time  are  conclu^ve,  and  no  inquiry  into 
the  facts  is  permissible. 

[Bd.  Note.— FcHT  other  cases,  see  Judges,  Cent 
Dig.  §8  229-231.] 

3.  JUOQES    «3»61^  —  DiBQDAUFICATIOH  — 

TiicB  or  Objectioh. 
A  motion  and  affidavit  of  prejudice  filed  as 
soon  as  i^tor  knew  the  judge  objected  to  would 
preside  over  tbe  court  m  which  hia  cauae  is 
pending  is  made  in  sufficient  time. 

[Ed.  Note.— For  other  casesk  see  Judges,  Cent 
I>ig.  i  226.] 

Department  2.  Original  aK>lication  for 
writ  of  prohibition  by  the  State  of  Wash- 
ington, on  the  relation  of  M.  Talens.  against 
George  B.  Holden,  as  Judge  of  Department 
No.  1  of  the  Superior  Court  for  Yakima  Coun- 
ty. Writ  Issued. 

Lee  C  Delle,  of  North  TaUma,  for  plaln- 
tUL 

FULLBBTON,  J.  This  Is  an  application 
for  writ  of  pndklbltlon  made  originally  in 
this  court  The  facts  are  these:  On  No- 
vember 4,  1916,  M.  Tateus,  this  relatw,  be- 
gan an  action  In  the  superior  court  ot  Xa- 
kima  county  against  one  T.  B.  Anderson  to 
foreclose  a  real  estate  mortgage  executed 
upon  lands  sttuated  In  the  county  named. 
Default  was  made  by  Anderstm,  and  a  de- 
cree of  foreclosure  was  duly  entered  on  Jan- 
uary 6,  1917.  Oil  the  same  day  an  order 
sale  was  tenued  on  the  decree,  under  and  by 
virtue  ot  which  the  mortgaged  property  was 
later  sold  by  the  sheriff  in  the  manner  pre- 
scribed by  the  statute,  the  relat<»  becom- 
ing the  purchaser  at  such  sale.  On  February 
17, 1917,  the  sheriff  made  return  of  the  sale 
to  the  derk  ot  tbe  court,  who  entered  the 
cause  on  the  motion  docket,  where  it  stood 
for  ccnflrmatlon  on  tbe  motion  ot  the  relator. 

There  are  two  departments  of  the  superior 
court  in  Taldma  county.  At  the  time  of  tbe 
commencement  of  the  foredosure  suit  and  at 
the  lime  of  the  entry  of  the  decree  therdn 
and  the  iBsuance  of  the  order  of  sale  on 
the  decree,  d^>artment  1  of  tbe  court,  was 
presided  over  bf  the  Honorable  B.  B.  Preble, 
and  the  proceedings  were  all  had  In  that  de- 
partment ot  the  court  On  January  8,  1917, 
Judge  Preble  was  succeeded  In  office  1^  Judge 
Holden,  the  respondent  in  this  proceeding. 
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who  was  assigned  to  preside  orer  the  de- 
paitment  fheietofore  inre^ded  OTer  hf  Judge 
Preble.  Prior  to  the  time  the  retain  of  sale 
was  made  by  the  aherUT  and  prifflr  to  the 
time  the  respondent  waa  called  np(m  to  take 
any  action  In  the  canse,  the  relator  through 
his  attorney  filed  an  affidavit  of  prejudice 
against  Judge  Holden  under  the  act  of  March 
18,  1911  (Bern.  Code,  U  20»— 1,  20»-2),  mov- 
ing that  the  cause  be  transferred  to  depart- 
ment 2  of  the  court.  This  motion  waa  called 
on  for  hearing  before  the  reqiKmdent  on  Veb* 
mary  19,  1917,  when  the  same  was  denied 
a  formal  written  order  signed  by  the  re- 
qmndent  as  Judge.  It  waa  at  this  stage  of 
the  proceedings  that  the  appUcatl(Hi  now  be- 
fore us  was  made.  In  the  return  of  the  re- 
spondent to  the  alternative  writ  Issued  by 
this  court  the  following  appears: 

"In  the  case  of  Talens  against  Anderson,  the 
court  denied  .the  motion  for  a  change  of  venue 
conditionally,  on  no  other  question  excepting 
formal  confirmation  of  sale  appearing  to  l>« 
passed  upon  in  said  action,  and  cauaea  to  be 
entered  on  the  journal  of  the  court  of  the  pro- 
ceedings for  February  19,  1917,  the  following 
order  therein:  'M.  Talens  v.  T.  B,  Anderson. 
Motion  for  change  of  judges  was  argued  under 
the  rule  by  Lee  C.  Delle,  attorney  for  plsintifE. 
Motion  denied  on  the  ground  the  cause  has  been 
tried  on  its  merits,  and  there  are  no  questions 
remaining  to  be  passed  upon  involving  discre- 
tionary action,  and  the  moticoi  is  frivoioos  and 
capricions;  that  if  any  sacb.  qnestioa  shall 
arise,  said  action  shall  be  forthwith  transferred 
to  department  2  of  the  courL' 

"(2)  That  on  the  6th  day  of  Mardi,  1917,  there 
appeared  on  the  motion  docket  of  department 
No.  1,  over  whidi  the  re^xmdent  was  then  pre- 
siding, said  case  of  M.  Talens  v.  T.  R.  Ander- 
son. Upoo  the  calling  of  the  motion  docket, 
the  following  order  was  made  in  said  cause  and 
CJitered  upon  the  journal  of  the  court:  'M. 
Talens  v.  T.  R.  Andersoo.  Motion  for  Oon- 
firmation.  There  being  no  objection  filed  or  pre- 
sented and  the  proceedings  therein  appearing  to 
be  regular  and  accwding  to  the  i^actice  of  the 
court,  it  is  ordered  that  said  sale  be  confirmed, 
and  tJiat  formal  order  confirming  the  same  will 
be  signed  upon  presentation  to  tne  court  at  any 
of  its  regiuar  daily  sessioDSi  subject  om^  to 
the  alternative  writ  of  pndiibititm  issued  by  the 
Supreme  Court  in  the  case  of  State  ex  id,  M. 
Talens  v.  George  B.  Holden,  Judge.* 

"(8)  Tliat  the  said  cause  of  M.  Talens  v.  T.  B. 
Andersoo  has  been  'heard'  or  tried,'  judgment 
and  decree  entered  for  plaintiff  by  default,  for 
the  full  amount  of  his  claim,  shoiff's  sale  had 
and  returned,  more  than  ten  days  lapsed  since 
the  return  of  sale  filed  in  the  clerk's  oSice,  no 
objecti(mB  filed  or  presented,  and  all  proceedmgs 
therein  being  regular  and  according  to  the  prac- 
tices of  the  court,  there  remains  nothing  fur- 
ther to  be  done  in  said  action  exceptinf^  to  pre- 
sent a  formal  order  confirming  the  sheriS's  sale 
in  said  cause,  which  order  respondent  is  now  and 
at  all  times  has  been  ready  and  willing  to  sign, 
and  has  at  all  times  so  informed  the  attorney 
for  the  plaintiff,  and  that  if  any  other  question 
shall  arise  in  said  cause  to  be  passed  upon  by 
the  court,  said  cause  will  be,  conformably  to 
the  order  of  February  19,  1917^  entered  niton 
the  journal  of  the  court,  ftvthwith  transferred 
to  department  No.  2  of  the  superior  court  for 
Yakima  county.  Wash. 

"(4)  That  respondent  has  not  attempted  to  and 
does  not  intend  to  exercise  his  jurisdiction  as 
judge  of  said  court  to  'hear*  or  'try'  any  ques- 
tion whatever  that  may  arise  in  said  cause  or  do 
any  other  act,  as  judge  of  said  court,  in  said 
cause  ucepting  to  sign  an  order  of  confinnatioii 


therein  whenever  tlie  same  is  preseoted  by  tiie 

plaintiff  or  his  attorney,  and  does  not  now  in- 
tend to  and  never  has,  nor  will,  'hear*  or  'try* 
any  other  questicn  whatever  therein.  That  in- 
stMd  of  plaintifl  having  no  other  plain,  H>eedy 
or  adequate  remedy  excepting  a  writ  o£  this 
court  prohibiting  respondent  &om  signing  said 
order  of  confirmatim,  the  plaintitF  bas  a  full, 
complete  and  speedy  remedy,  namely,  the  pre- 
senong  of  an  order  of  confirmatioa  of  sale  is 
said  cause,  which  will  be  mgned  upm  xoesenta- 
tion.** 

It  will  be  observed  from  the  language  of 
the  return  and  from  the  Journal  entries  the 
respondent  caused  to  be  entered  ciuoted  there- 
in, that  the  learned  judge  regarded  the  con- 
firmation of  the  sale,  since  no  objections 
.were  filed  thereto,  as  a  mere  ministerial  act, 
not  Involving  discretionary  action,  and  that 
in  sitting  to  hear  the  motiwi  to  confirm  lie 
waa  not  sitting  "to  hear  or  try  an  action  or 
proceeding**  within  the  meaning  of  the  stat- 
ute  before  dted,  condudlng  tbere^m  that 
the  affidavit  of  pr^udlce  and  the  motion  to 
transfer  the  hearing  waa  necessarily  frlvoloaa 
and  capricious,  and  not  such  an  affidavit  and 
motion  as  he  was  required  to  regard.  ' 

^nie  view  taken  by  the  learned  judge  of  the 
nature  of  a  confirmation  proceeding  had  upon 
a  sale  of  real  property  pursuant  to  a  decree 
of  foredosnre  finds  support  in  the  languaee 
used  this  court  in  tlie  case  of  State  ex  reL 
Steele  t.  N.  W.  ft  P.  H.  Bank,  18  Wash.  118, 
SO  Pac.  102S.  In  that  case  it  was  said  that 
under  our  practice  a  foreclosure  sale  is  not, 
strictly  speaking,  a  judicial  sale,  and  In  so 
far  as  confirmation  is  required,  the  proceed- 
ing partakes  more  of  the  nature  of  mini»* 
terial  jHroeeedings  than  of  judfdid  actkia, 
althou^  It  was  elsewhere  stated  In  the  cqfla.' 
ion  that  "ttie  tffect  of  the  order  of  oonfirma- 
tlon  la  to  conctudvely  estabUah  the  regularity 
of  the  proceedings  otmctfulng  sucb  aaie."  In 
the  lat»  case  of  Ods  Bras.  &  Go.  v.  Nash,  20 
Wash.  39,  66  Pac.  Ill,  a  wider  view  of  audi 
an  order  was  taken.  The  case  was  on  appeal 
froin  an  order  setting  aside  an  executi<»  levy 
and  sale  because  of  Irr^larltiea  in  the  sale 
after  an  order  of  confirmation  had  been  en- 
tered. Judge  Hadley,  pronouncing  the  opin- 
ion of  the  court,  used  this  language: 

"If  any  such  irregularity  existed  in  this  case, 
it  should  have  been  suggested  by  way  of  objec- 
tion to  the  confirmation.  •  *  *  This  objec- 
tion was  made  for  the  first  time  in  the  amended 
petition.  All  these  irregularities  were  cured 
by  the  order  of  confirmation.  Having  regard 
;  to  the  stability  of  reel  estate  tities,  an  order 
confirming  a  uierifTs  sale  must  be  held  to  be 
more  than  a  mere  formal  order.  It  Is  the 
solemn  declaration  of  the  court  that  the  sale  baa 
been  regularly  and  legally  made,  and  those  who 
would  be  in  the  position  to  avoid  the  conse- 
quences ot  such  an  order  must  pursue  the  meth- 
od outlined  by  statute  by  making  objecticms  ixa 
time,  so  that  the  entry  of  the  order  may  be  pre- 
vented, or.  If  entered,  may  be  reviewed  by  the 
appellate  court  if  desired." 

This  language  was  quoted  with  at^roval 
in  the  similar  case  of  Tm?  Forth,  40 
Wash.  493,  82  Pac;  8^,  .where  the  aame  view 
of  an  order  of  confirmation  was  taken  See, 
also,  Johnson  t.  Bartlett,  60  WiAh.  114,  OG 
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Tme.  888;  StnnA  t.  CMStbt  69  WuIl  884, 
U5  Pae;  512;  McHogh  T.  Comwar,  68  WsuA. 
S20,  122  Pftc.  101& 

[1,2]  There  la  some  coufadoo  In  our  cases 
as  to  the  Qiiestiozis  that  may  be  considered 
aa.  a  motion  to  confirm  an  execution  sale 
(Soott  T.  Onlberson.  12  Wash:  86.  129  Fac. 
886);  but  they  all  agree  that  an  order  of 
oonflrmatioa  Is  coociuslTe  of  the  legnlatity  of 
the  sale  itself,  and  predndes  any  subeequent 
Inqnlry  as  to  each  regolail^.  fDie  act  of 
conflnnatlon  Is  therefore  something  more 
than  a  mere  fwrnal  or  ministerial  act  It 
clearly  InToives  Judidal  discretion  whcoi  ob- 
jections ther^  are  made^  and  when  the  ef- 
fect of  the  order  Is  considered.  It  must  ^  ^ 
we  thlak  even  though  standing  unopposed. 
Ckarly,  the  court  may  in  such  a  case  Inquire 
Into  the  T^larlt7  of  the  proceedings  and 
refuse  confirmation  If  he  finds  that  the  pre- 
scribed  method  of  maUng  the  sale  has  not 
been  substantially  pursued.  It  is  as  much 
In  the  nature  of  a  Judldel  act  therefore  as  is 
the  act  of  entering  a  Judgment  or  decree  In 
an  action  where  the  defendant  duly  served 
made  default,  and  cwtalnly  no  one  will  con- 
tend that  the  entry  of  a  default  Judgment  Is 
dther  a  formal  or  ministerial  act,  or  that  a 
Judge  sitting  to  hear  such  an  application 
would  not  be  bitting  to  hear  or  try  an  action 
or  proceeding. 

The  statute  provides  that  no  Judge  of  a 
superior  court  of  the  state  of  Washington 
shall  sit  to  hear  or  try  an  action  or  proceed- 
ing when  It  shall  be  established  that  such 
Judge  is  prejudiced  against  any  party  or  at- 
torney,  or  the  interest  of  any  party  or  attor- 
ney a[^>eftrlng  in  the  cause;  and  provides 
that  such  prejudice  may  be  established  by 
motion  supported  by  affidavit  that  the  Judge 
before  whom  the  action  is  pending  Is  preju- 
diced against  such  party  or  attorney,  so  that 
such  party  or  attorney  cannot,  or  believes  he 
cannot,  have  a  fair  and  impartial  trial  be- 
fore such  Judge.  The  statute  was  intended  to 
do  away  with  the  necessity,  existing  under 
prior  statutes,  of  establishing  actual  bias  or 
prejudice  on  the  part  of  the  sitting  Judge  In 
order  to  obtain  a  trial  before  another  Judge. 
The  statute  permits  of  no  ulterior  Inquiry; 
It  Is  enough  to  make  timely  the  affidavit  and 
motion,  and  however  much  the  Judge  moved 
against  may  feel  and  know  that  the  charge 
Is  unwarranted,  he  may  not  avoid  the  effect 
of  the  proceeding  by  holding  It  to  be  frivolous 
or  capricious.  As  we  said  In  State  ex  reL 
O'Phelan  v.  Superior  Gontt,  88  Wash.  66»,  IDS 
Pac  1078: 

"Whwe  an  attdavlt  of  prejudice  is  filed  under 
this  law,  and  the  same  is  timely,  and  io  a  prop- 
er manner  called  to  the  attention  of  the  Judge 
against  whom  it  is  directed,  such  Judge  Is  there- 
by disqualified  from  proceeding  further  with 
tbe  case,  exoept  in  the  particulars  motioned  in 
the  statute;"  and  that  tbe  judge  was  there- 
after empowered  to  do  but  "one  of  four  things: 
(a)  Tranafer  the  actifHi  to  another  depart- 
ment of  the  same  court;  (b)  call  in  a  judge 
from  some  other  court;  (c)  apply  to  the  Gov- 


ernor of  the  state  to  smd  a  Judge  to  try  the 

case;  and  (d)  If  the  c<mvenience  of  witnesses 
or  the  ends  tit  Justice  will  not  be  interfned  with, 
and  the  action  is  of  sudi  a  character  that  a 
change  of  vMiue  mav  be  ordered,  be  may  send 
the  case  for  trial  to  tne  most  convenlMit  county. 

[3]  The  affidavit  of  mejodice  and  motion 
In  the  present  case  was  filed  as  soon  as  tbe 
relator  knew  that  Judge  Holdra  would  pre- 
side over  the  departmrait  of  the  court  in 
which  his  cause  was  pending,  and  was  thus 
timely.  State  ex  reL  Jones  v.  Gay,  66  Wash. 
629.  118  Pac.  8S0;  State  ex  rel.  Beeler  v. 
Smith,  76  Wash.  460, 136  Paa  678. 

It  follows,  we  thiuk,  that  the  court  erred 
in  denying  the  motion  to  transf«  the  cause. 
Let  tbe  p^mptory  writ  lasne^ 

'  ELLIS,  a  3h  and  MOUNT,  PARKER,  and 
HOLGOHB,  n.,  ooncnr. 


STATfl;  ex  rel.  GMSSLEB  et  aL  v.  TBUAZ, 
Superior  Court  Judge.    (No.  14004.) 

(Snprone  Oonxt  of  Washington.   April  18, 
1017.) 

1.  Depositioits  ^^Ifr-OomnssioN  to  Takk 
—  Oral  os  WBrrrRN  InixiBoaAXOBixs  — 
Statute— 'DiscBETioN  or  Coubt. 

Undtt  Rem.  Code  1915^  I  1240,  authorizing 
a  commission  to  take  deposttions,  and  providing 
that  depoBidcms  may  be  taken  upon  written  in- 
terrogatories or  oral  queations,  or  partly  upon 
oral  and  partly  upon  written  Interrogatories,  the 
duty  of  determining  the  mode  of  examination  de- 
volves upon  the  court  and  Is  to  be  determined' 
from  t^e  facts  presMited  at  the  hearing,  subject 
to  review  only  for  manifest  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  D^ositions, 
Cent.  Big.  i  30.] 

2.  Dzposmoifs  ^24— Orai,  ob  WBTrmr  In- 

TeBBOOATOBin~STATDT*-OoirBTBVCrraON. 

Even  where  statutes  peimit  an  oral  exami- 
nation under  a  coamUsaion,  that  method  is  not 
favored,  and  will  be  allowed  only  in  clear  cases 
of  necessity,  where  it  la  apparent  that  an  ex- 
amination by  interrogatorieB  and  cross  intarroy- 
attffles  will  be  Inadequate. 

[Bd.  NotOi^For  other  eum,  ses  DepoidtioDs, 
Cent  Dig.  I  35.] 

8.  MAKDAiniS  «SI>40— PBOOXBDIKOS  01-  COUBTS 

— DttPosrrioNS. 
Where  matters  occurring  at  hearing  of  an 
appUcatiim  for  a  commission  to  take  a  depositicHi 
are  not  before  this  court  and  it  Is  not  diown  by 
applicaidtai  or  affidavit  filed  here  that  knowledge 
of  witness  could  not  be  elicited  by  interroga- 
tories framed  in  advance  of  enmination,  It  can- 
not be  said  that  Judge  abused  Ids  discretion  in 
requiring  written  interrogatories  to  be  prepared 
before  issuing  a  commission,  and  mandamus  will 
not  lie  to  compel  him  to  issue  a  commission  al- 
lowing examination  by  oral  questions: 

[Ed.  Note.— For  other  eases,  ses  Mandamus, 
Cent  Dig.  I  8S.] 

Holcomb,  J.,  dissenting. 

Department  2.  Original  proceedings  for  a 
writ  of  mandamus  by  the  State,  on  dela- 
tion of  Frank  J.  Gelssler  and  others,  against 
John  Tmax,  as  Judge  of  the  Superior  Oourt 
In  and  for  the  County  of  Adams.  Alterna- 
tive writ  beretofore  Issued  quashed,  and  per^ 
emptory  writ  denied. 


4ta»For  otlur  ««hs  Me  same  teplo  and  KBT-NVMBBR  ta  all  Ker-Nombved  Dls«ti  and  IndWM 
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Merritt,  Lantry  ft  Merritt.  of  Spokane,  and 
W.  M.  Nerlns,  of  Odessa,  for  plaintiffs.  Kent 
ft  Fowdl,  ot  Spokaxw,  for  defendant 

FULIiERTON,  J.  Agnes  Oelssler  died 
testate  In  tbe  state  of  Washington,  and  ber 
win  was  duly  admitted  to  probate  In  the  su- 
perior court  of  Adams  county.  Within  due 
time  after  the  admission  of  the  will  to  pro- 
bate, one  Agnes  M.  Webeir,  an  b^r  at  law 
of  tbe  testatrix,  filed  a  petition  under  sec- 
tion 1307  of  the  Ck>de  (Rem.),  seeking  a  con- 
test of  the  will,  averring  therein  that  tbe 
testatrix  was  lacking  In  tbe  necessary  capac- 
ity to  make  a  will  and  was  subjected  to  un- 
due Influence  by  her  husband,  one  of  the  ben- 
eficiaries of  tbe  will  and  the  i)erson  named 
tber^  as  executor,  at  the  time  the  same 
was  executed.  After  Issue  bad  been  joined 
on  the  petition  tbe  contestees  applied  to  the 
superior  court  for  a  commission  to  take  tbe 
deposition  of  one  Llnne  Thompe<«,  who  re- 
sided In  the  state  of  Iowa,  before  a  notary 
public  named  in  the  application.  In  the  affi- 
davit filed  In  support  of  the  application  It 
was  averred  that  the  witness  named  was  the 
nurse  who  attended  on  tbe  testatrix  during 
her  last  Illness ;  that  by  her  the  coDtestees 
expected  to  disprove  tbe  allegatl<mB  of  tbe 
contestant  as  to  the  capacity  of  the  testatrix 
to  make  the  will ;  that  since  tbe  proceeding 
was  begun  none  of  tbe  contestees  nor  their 
attorneys  had  personally  talked  with  the  wit- 
ness; and  that  It  was  therefore  impossible 
for  mdb  attAmeys  to  frame  written  interred- 
etories '  to  be  propounded  to  the  witness 
which  would  elldt  such  knowledge  as  sbe 
had  on  the  question  InTolred.  In  the  appU- 
catlOQ  It  was  asked  that  ttie  witneas  be  ex- 
amined npon  oral-  Interrogatories  to  be  pro- 
pounded to  her  at  tbe  time  and  place  of  ber 
lamination.  After  a  hearing  on  the  appll- 
catlon  tm  tiw  eommlaslon,-  the  court  found 
from  the  records  and  the  representations  of 
counsel  that  the  witness  named  may  be  a 
necessary  and  material  witness  In  the  pro- 
ceeding, and  directed  a  commlsslm  to  1b> 
sue.  Tbe  court  refused,  however,  to  permit 
the  deiHMltlon  of  tbe  witness  to  be  taken  on 
oral  Interrogatories  as  requested,  but  direct- 
ed that  the  depodtlon  be  taken  upon  "writt^ 
interrogatories,  direct  aod  cross,  without 
there  being  present  any  of  the  Interested 
parttes  to  this  proceeding  or  titieir  counsel," 
further  directing  tbat  any  audi  Interroga- 
tories as  the  parties  derired  to  be  submitted 
to  the  witness  be  prepared  and  served,  and 
noticed  for  settlement  before  the  court  npon 
any  regular  law  and  motion  day  If  objections 
thereto  be  made.  Tbe  proceeding  In  this 
court  Is  an  application  by  the  contestees  for 
a  writ  of  mandamus  to  compel  the  court  to 
issue  a  commission  permitting  an  examina- 
tion of  the  witness  on  oral  Interrogatories  as 
requested  by  the  contestees  In  the  court  he- 
low. 

In  this  state  tike  proceeding  to  tak«  the 


deposition  of  a  witness  to  be  used  as  evl- 
doice  In  the  ooorta  tbereof  Is  govenied  by 
statute.  If  tbe  witness  whose  testimony  is 
desired  Is  wltbtn  flie  state,  the  moving  party 
has  a  obolce  of  modes  for  taking  his  deposi- 
tion; he  may  take  tbe  de{)odtlon  before  a 
designated  oScer  after  the  service  of  a  pre- 
scribed notice  on  the  adverse  party,  or  be 
may  apply  to  tbe  court  for  a  commission  to 
take  such  deposition.  Where  the  witness  Is 
without  the  state,  the  mode  permitted  Is  by 
commission  only.  The  applicable  provision 
of  tbe  statute  relating  to  tbe  taking  of  dep- 
osltitms  by  that  mode  is  found  at  section 
1240  of  Remington's  Code,  and  reads  as  fol- 
lows :  - 

"Anj  snp^or  court  In  this  state,  fw  uiy  judge 
thereof,  is  authorised  to  grant  a  ocnnmisBum  to 
take  depositions  within  or  without  this  state. 
The  commissioQ  must  be  issued  to  a  person  or 
penms  therein  named,  by  the  derk,  under  the 
seal  of  the  court  graatbg  the  same,  and  d^oal- 
tions  under  it  nuiy  be  taken  npon  writfeea  Int^ 
rogatories  or  upon  oral  questions  or  partly  upon 
oral  and  partly  upon  written  interrogstories. 
Before  any  suck  commission  shall  be  granted, 
the  person  intending  to  apply  therefor  shall 
serve  upon  the  adverse  par^  a  notice  oi  his  in- 
tention to  make  sndi  application,  stating  the 
time  when  and  tiie  place  where  such  application 
will  be  mode,  which  notice  shall  be  served  in  the 
same  manner  and  for  the  same  time  as  provided 
in  sectitm  12S3,  unless  the  court  or  judge,  for 
Buffident  cause  shown  b7  affidavit,  prescribe  a 
shorter  time.  At  the  time  the  application  is  pre- 
sented, the  court  or  judge  shall  settle  tbe  inter- 
ro^tories,  if  any  have  been  served  and  the  par- 
ties have  not  settled  the  same.  Tbe  clerk,  upon 
issuing  the  conunissicHi,  shall  attach  the  intei^ 
rogatories  thereto,  if  any  have  been  agreed  upon 
or  settied  by  the  court,  and  immediately  forward 
the  same  to  the  commlasioner.  At  least  five 
days'  notice  must  be  given  to  tiie  party  or  wit- 
ness to  be  exanuned  out  of  the  state,  in  case 
such  examination  shall  be  had  upon  oral  inter- 
rogatories, and  the  person  before  whom  the  depo- 
sition of  the  witness  shall  be  taken  shall  have 
the  same  powo:  to  CMiqtd  tbe  attendance  of  andi 
parties  or  witnesses  as  any  person  aathoriaed  to 
take  sudk  depodtion  within  Qda  state." 

With  reference  to  tbe  manner  in  which  a 
witness  without  the  state  may  be  examined 
on  a  commission  issued  tm  that  purpose^  It 
was  the  view  of  Oie  learned  trial  jn^  that 
it  was  within  the  discretion  of  the  court  to 
whom  tbe  abdication  for  a  oonunlsslai  was 
made  to  permit  It  to  be  done  In  any  one  of 
three  ways :  (1)  Wholly  upon  wrlttm  Inter- 
rogatories settled  In  advance  of  the  issnanoe 
of  the  conunlsslon ;  ^  npon  InterrogabHleB 
propounded  to  the  witness  at  the  thne  and 
placa  of  tbe  examinatton ;  and  W  partly  up- 
on wiitten  Inttf  rogatories  settled  In  advanoe 
of  the  Issuance  of  tbe  commission  and  part- 
ly nptm  Interrogatories  imipoanded  to  tlie 
witness  at  the  time  and  place  of  the  exaanl- 
nation;  boldlng,  In  conformity  witta  tbia 
view,  Oiat  It  was  the  duty  of  tbe  court  to 
exercise  this  discretion  as  the  facts  mlg^t 
appear  on  Oie  hearing  provided  for  by  tbe 
statute  when  the  application  for  the  com- 
mission Is  made.  We  have  not  been  flavored 
with  a  brief  from  counsel  Who  represented 
the  contcstsss  at  tbe  bearing  at  bar,  but  It 
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we  hftTA  eorrecOy  gatliered  his  meftnlng,  Iw 
xoakea  tbe  altematlTe  cimtaitlon :  First,  tbat 
t:li«  oonrt  la  without  diBcreOoii  of  aii7  Und 
In  the  matter,  that  It  Is  its  dotr  to  lame  the 
c<HiiiDlBsi<Hk  wbeB  a  reaacmable  cause  therefor 
1b  shown,  and  that  it  is  the  privily  of  the 
imrty  aHtlying  for  tbe  commiaslon  to  ex- 
amtne  the  witness  in  any  one  cA  tbe  three 
methods  provided  by  statnte;  or,  second, 
that  if  an  option  as  to  the  method  of  enuni* 
nation  exists  at  all  and  this  option  must  be 
expressed  In  the  commission.  It  Is  the  privi- 
lege of  the  aK>Ucant  for  the  commisdcm  to 
exercise  the  option  when  the  commission  Is 
applied  for. 

[1]  It  is  oar  opinl<m  that  the  constmctloir 
put  upon  the  statute  by  the  court  presets 
the  sounder  view.  The  langua^  of  the  stat- 
ute, it  may  be  conceded,  is  not  entirely  clear, 
but  the  Legislature,  In  requiring  tbe  exam- 
ination to  be  made  upon  commission  and  In 
requiring  notice  to  the  adverse  party  of  the 
application  for  tbe  commission,  must  hare 
had  a  purpose,  and  that  purpose  we  think 
was  to  enable  the  court  to  insure  to  each  of 
the  parties  an  equal  opportunity  in  the  pres- 
entation of  evidence.  A  case  can  be  conceiv- 
ed where  tbe  necessary  witnesses  may  reside 
at  widely  separated  places.  If  it  were  at  the 
option  of  tbe  moving  party  to  examine  them 
on  a  cranmlsdon  without  Interrogatories  at- 
tached, it  can  readily  be  seen  that  It  m^bt 
amount  to  a  denial  of  Justice  to  the  adverse 
party,  since  such  a  party,  without  knowing 
in  advance  the  Interrf^tories  that  were  to 
be  propounded  to  the  several  witnesses,  conld 
not  Inttillgently  frame  proper  written  cross- 
interrogatories,  and  his  want  of  means  m^t 
prevent  him  from  dtber  appearing  in  person 
at  the  hearing  or  procuring  a  proper  repre- 
sentative. We  think  that  the  rl^ts  of  the 
adverse  pari^  in  the  premises  are  as  co^ten- 
alve  as  the  rights  of  the  moving  party,  and 
that  nether  the  one  n<«  the  other  can  dalm 
any  special  privHeges  under  the  statute  not 
granted  in  express  tome.  It  most  follow 
that,  since  there  la  a  <dioice  of  modes  tor 
maUng  the  examinatton  and  the  rights  ot 
the  parties  are  equal,  tlie  duty  of  determin- 
ing the  mode  devolTes  upon  the  court  to 
whom  the  application  tor  the  commlasifHi  is 
made,  and  is  to  be  determined  from  the  tocto 
presented  at  the  bearing,  subject  to  review 
only  tor  manifest  abase  of  the  discretion  in- 
TolTed  in  the  det«mlnatl(». 

[2]  TbB  ri^t  to  take  the  depositUm  of  a 
witness  tor  use  In  an  action  at  law  la  a  stat* 
utmy  rt&t,  and,  owing  to  the  diversity  of 
the  statutes,  the  autbinltiea  frmn  one  state 
do  not  aid  mu^  in  detennining  the  pittctlGe 
aEqpUcable  to  another.  The  general  rule 
aeona  to  be,  however,  that,  even  in  states 
ivhere  the  statates,  like  our  own,  permit  an 
oral  examination  under  a  commission,  that 
method  of  examlnaticm  is  not  ftivored,  and 
will  be  allowed  only  in  a  idear  ease  of  neces- 
sity where  It  is  apparent  that  an  exanUnation 


by  Interrogatorlee  and  croas-lnterrogatories 
will  be  inadequate.  18  Cyc  891. 

Our  own  case  of  Nasser  v.  Gaston,  TO  " 
Wash.  686,  127  Pac  47a  While  not  dlrectij 
in  point,  has  some  bearing  upon  the  question. 
There  a  d^>oaition  taken  upon  a  commlasl<Hi 
with  Interrogatories  annexed  had  been  sup- 
pressed by  the  trial  court  because  of  the  om- 
duct  of  the  attorney  tor  tbe  movliu;  party. 
It  was  not  oontuided  that  the  attorney  had 
been  guilty  <jt  any  fraud  or  wrongful  act, 
other  than  that  be  was  present  when  the  dep- 
osition was  taken  and  bad  been  in  Intimate 
association  with  the  witness  for  some  hoars 
before.  This  court  affirmed  tb9  order,  quot- 
ing from  Bereriy  t.  Burk^  14  Qa.  70,  where 
It  was  said: 

"There  must  be  no  drcninstances  of  onfair  ad- 
vantage obtained  by  one  party  over  the  other,  in 
having  testinumy  taken  by  depositiona." 

Another  case  bearing  xspoa  the  question  of 
faimesa  is  Donaldaon  t.  Winulngham,  64 
Wash.  19,  102  Pa&  879.  It  was  fliere  held 
that,  altboogh  Ibe  statute  did  not  In  express 
terms  require  it,  the  name  of  the  witness 
aoogbt  to  be  examined  upon  notice  within,  the 
state  most  be  stated  In  the  notto&  Jn  that 
case  this  lai^cnage  was  used: 

"The  naming  of  the  witness  in  the  notice,  If 
□ot  within  the  letter  is  within  the  spirit  of  the 
statute.  One  of  the  canons  for  the  construction 
of  statates  is  that  whatever  is  witiiin  the  spirit 
of  tbe  statute  is  as  truly  within  the  statute  as  if 
it  were  expressed  in  words.  An;  other  view 
might  work  great  prejudice  to  the  adverse  party. 
If  the  name  of  the  witness  is  given,  the  adverse 
party  has  an  opportunity  to  investigate  and  de- 
termine whether  he  desires  to  attend  the  hearing 
and  cross-examine.  He  cannot  prqiare  for  ex- 
amlnatiim  when  the  name  of  tiw  witnesa  is  not 
given."* 

[3]  But  tbe  ai^Ucants  ccmtend  that^  con- 
ceding Uiat  the  selectkm  of  the  mode  ctf  ex- 
amination to  be  pursued  rests  with  Qie  court 
to  be  reviewed  only  tor  manifest  abuse,  then 
was  such  an  abuse  In  this  instance.  The 
question  la  before  ua  on  the  application  for 
the  issuance  of  the  commission  and  the  affi- 
davit In  support  therwtf  filed  In  tbe  court 
below.  The  matters  occurring  at  the  bear- 
ing are  not  in  the  record.  As  we  have  stated, 
the  papers  mentioned  show  nothing  more 
than  the  fact  that  the  wibiess  soi^t  to  be 
examined  attended  i^Nm  tbe  testatrix  as  a 
nurse  during  her  last  illness,  and  the  further 
ftct  that  neither  of  the  contestees  nor  their 
attonieys  have  personally  talked  with  the 
witness  since  tbe  Institution  of  the  proceed- 
ings to  contest  the  will.  While  these  facts 
Indicate  that  tbe  witness  might  give  valua- 
ble testimony  as  to  the  condition  of  mind  of 
the  testatrix  during  the  period  the  witness 
waited  upon  her,  they  plainly  do  not  disclose 
that  soch  knowledge  as  tbe  witness  possesa- 
ea  conld  not  be  elicited  by  Interrogatories 
framed  In  advance  of  her  ecaminatlon.  It 
is  doubtless  true  that  an  unwilling  witnesa — 
<me  disposed  to  suppress  the  truth — can  he 
examined  to  better  advantage  orally  than  by 
written  Interrogatories.  But  evoi  that  rea- 
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aim  la  not  avallalile  ben;  tt  Is  not  diown 
that  tlila  witness  Is  of  the  designated  dasa 
We  cannot  oonclnde^  tberefiore,  that  the  order 
of  the  court  shows  any  abuse  of  dlscrettoo. 
■  The  altematlTe  writ  of  mandamus  hereto- 
fore Issued  Is  quashed  and  a  peremptory 
writ  denied. 

ELLIS,  a  J.,  and  MOUNT  and  PAREEB, 
JJ^  concur.  HOLCOMB,  dissents. 


WOMAOH  et  al.  v.  SANDTGREN  et  al. 
(HOU4AND  BANK  et  al..  Interveners). 
(No.  1384».) 

(Supreme  Oonrt  ol  WaBhhixton.   April  20. 
1917.) 

1.  Teubts  €=»8S— ResniATNO  Tbust— Estab- 

USHMENT  BY  PASOIj. 

The  trust  arising  from  title  to  land  purcbiM- 
ed  heing^  taken  in  the  name  of  another  than  the 
one  paying  the  pnrcfaase  price  is  not  an  exprem 
tmst.  but  a  Rsultin;  trust,  which  may  be  es- 
tablished by  parol. 

[Ed.  Note.— For  other  coses,  see  Trusts,  Oeat, 
Dig.  8S  ISO,  131,  133.] 

2.  PaSTITXOR  «S9l7(2)  ~  DETEKftUNATIOir  OT 

Title. 

Under  Rem.  Code  1915.  8  844,  the  court  in  a 
partition  suit  not  oaly  has  power,  but  ia  re- 
quired, to  determine  title,  when  put  in  issue. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  8S  ^4r-fi9.] 

3.  TbDSTS  *=580(1)— REauLTOTO  TbUst— Sttt- 
nclENCT    OF  EviDK.yCE. 

Evidence  in  partition  held  sufficient  to  e^ 
tablish  a  resulting  trust  in  deceased. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  134.] 

4.  PABTmoN  $=s>88— Adjcbtubnt  or  Liens. 

One  who  purchased  the  interest  in  intes- 
tate's estate  of  one  of  the  heirs  is  in  partiti(»i  of 
tJ«e  real  estate  properly  charged  with  the 
amount  at  the  mortgage  which  the  heir  for  his 
own  benefit  placed  on  land  standing  in  Ms  name, 
but  on  a  resulting  trust  in  favor  o£  intestate. 

[Ed.  Note.— For  other  ca^  see  Partitioul 
Cent.  Dig.  S  2&4.] 

5.  Appeal  and  Eerob  «=3l073(9)— AfFiBii- 

ANCE. 

Judgment  aa  modified  by  a  correction  of  an 
admitted  error  can  be  affirmed,  even  if  the  trial 
court  had  no  power  to  make  the  correction,  aa 
it  did,  after  notice  of  appeal :  this  not  requiring 
a  modification  of  the  record  in  the  trial  court 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  421T.1 

D^Ttment  2.  Appeal  from  Superior 
Court,  Lincoln  County;  Joseph  Sessions, 
Judge. 

Action  by  E^nma  Womach  and  another 
against  Amanda  Sandj-gren  end  others;  the 
Holland  Bank  and  others  intervening.  From 
the  decree,  defendants  appeal.  Affirmed. 

See,  also,  162  Pac.  354. 

Martin  &  Jessepb,  of  Davenport,  for  appel- 
lants. 0.  £.  Lovell,  of  RltzrlUe,  for  ie«pond- 

ents. 

FULLERTON,  J.  This  Is  an  action  by  the 
respondents  Emma  Womach  and  Anna  Salt 
against  Amanda  Sandj-gren.  Bert  Anderson, 


and  Axel  AndasoBf  for  the  partttlni  of  real 
property.  From  the  decree  directing  a  parti- 
tion, the  defendants  appeaL 

The  apptflants  and  the  reapmidieiitB  are  Uk 
children  and  belrs  at  lav  of  ThUda  AaOme- 
son.  Mrs.  Anderson  died  intestate  on  Jnly 
28, 1910.  H«-  daughter,  tlie  aw^ot  Aman- 
da SandygKen,  was  appointed  admlnlatntilx 
of  her  estete  on  Septraiber  14,  IBIO.  Tint  es- 
tate was  cIlMed  on  Marcb  8,  1915,  bsr  a  de- 
cree which  settled  the  final  account  of  the 
administratrix  and  which  directed  ttae  dis- 
tribution of  the  iKtjperty  of  the  estate  amaiis 
the  heirs  at  law  in  equal  proportiaoa.  Then 
were  acmie  21  separate  tracts  of  real  pnpa^ 
ty  set  forth  in  the  final  account  of  tlie  ad- 
ministratrix aa  bekmglng  to  the  estate.  The 
legal  title  to  all  of  these,  bowerer,  did  not 
stand  in  the  name  of  Ura.  Andeiwm  at  the 
time  of  her  death.  The  tracts  were  aoqnired 
at  dUEerent  times,  and  upon  the  acquleltion 
of  a  particular  tract  it  was  conToyed  to  soma 
one  or  another  of  her  several  cbtldreo,  the 
parties  to  this  action ;  It  appearing  that  each 
of  the  heirs  had  been  possessed  at  some  time 
of  the  legal  title  to  one  or  more  of  the 
tracts.  In  their  complaint  the  respondents 
set  forth  three  other  tracts  which  they  aver- 
red belonged  to  their  common  aucestw,  which 
were  not  administered  upon  as  a  part  of  the 
estate.  These  tracts  the  trial  court  refused 
to  partition,  but  dismissed  the  action  as  to 
them  without  prejudice  on  the  ground  that  It 
was  without  Jurisdiction  in  this  proceeding 
to  determlue  the  sereral  rlglits  of  the  par- 
ties to  them.  The  other  tracts  the  court  di- 
rected to  be  partitioned  among  the  heirs  in 
accordance  with  the  decree  of  distribution 
entered  in  the  probate  proceeding;  that  is, 
a  one-flfth  Interest  to  each  of  the  heirs,  with 
the  modification  that  Amanda  Sandygren 
take  tlie  interests  of  Bert  Anderson,  she  hav- 
ing purchased  his  Interest  in  the  property  of 
the  estate  prior  to  the  entry  of  the  decree^ 

In  this  court  the  appellants  question  the 
decree  as  to  some  6  of  the  tracts  ordered 
partitioned.  In  their  answer  to  the  com- 
plaint  the  appellants  put  in  issue  the  re- 
spondents' allegation  of  ownership  of  tiie 
lands  in  questloo,  averring  In  substance  that 
they  were  each  entitled  to  a  one-tenth  inters 
est  Instead  of  a  one-fifth  In  certain  described 
tracts  of  the  lands,  and  were  without  owner- 
ship or  interest  of  any  kind  In  certain  other 
described  tracts.  The  evidence  of  the  par- 
ties was  directed  to  these  issaes,  and  ctm- 
slsted  on  the  part  of  the  respondents  of  oral 
evidence  tending  to  show  the  sources  from 
which  the  money  used  in  the  purchase  of 
the  property  was  derived;  of  oral  dedara- 
tions  of  the  persons  in  whose  names  the  le- 
gal title  stood,  inconsistent  with  abs(4ute 
ownership ;  certain  writings  executed  by  sev- 
eral parties  Indicating  title  in  the  common 
ancestor ;  and  the  fact  tliat  the  administra- 
trix administered  upon  the  property  as  prop* 
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«rty  of  the  estate  of  fbe  conuBoo  ancestor 
and  Included  tbe  iHtiperty  In  her  final  ac- 
count with  the  estate  as  property  belonging 
tiiereto  and  subject  to  distribution  to  tbe 
lielrs  in  equal  proportions. 

[tl  The  appellants'  first  contention  is  that 
the  oral  evidence  was  Inadmissible  because 
tending  to  establish  an  express  trust,  which, 
under  the  rule  In  this  state,  cannot  be  estab- 
lished other  than  by  a  writing.  But  this 
contention  mistakes  the  effect  of  the  evi- 
dence. The  effect  of  the  evidence  was  to  es- 
tablish a  resulting  trust — ^to  establish  the 
fact  that  the  purdiase  price  of  the  property 
was  paid  by  the  ancestor  and  the  title  there- 
to taken  in  the  name  of  one  of  her  children 
—which  under  all  authority  may  be  estab- 
lished by  parol.  Cases  from  other  Jurisdic- 
tions need  not  be  cited  to  support  the  prin- 
ciple. Our  own  cases  conclude  the  ques- 
tion. Bowen  t.  Hughes,  6  Wash.  442,  82 
Pac.  98 ;  I>enny  t.  Holden,  BG  Wash.  22,  108 
Pac.  1109;  Croup  v.  De  Moss,  78  Wash,  128, 
138  Pac.  071 ;  O'Donnell  v.  McCool,  89  Wash. 
087, 154  Paa  1090. 

[2]  It  is  next  contended  that  the  principal 
issue  here  is  one  of  title,  and  that  title  can- 
not be  determined  in  an  action  brought  for 
the  partition  of  real  property.  This  un- 
doubtedly was  the  rule  of  the  common  law. 
Under  that  practice  the  rule  was  to  stay  the 
partition  proceedings  until  the  plaintiff  ob- 
tained a  judgment  for  possession  at  law, 
whenever  the  pleadings  of  the  defendant  dis- 
doeed  an  adverse  claim.  The  practice  has, 
however,  been  modified  by  our  Code,  and 
now  the  court  not  only  has  power  but  is  re- 
quired to  determine  title  In  a  partltlm  pro- 
ceeding whenever  the  issue  is  presented, 
fiem.  Code,  S  844;  Hill  v.  Young,  7  Wash. 
33.  34  Pac  144 ;  Kromer  t.  Friday,  10  Wash. 
621,  39  Pac.  229,  32  L.  B.  A.  671 ;  Chapman 
V,  Allen,  11  Waah.  627,  40  Pac.  219;  Crowley 
T.  Byme^  71  Wash.  444,  129  Pac  113. 

[3]  The  principal  contention  Is  that  the 
evidence  does  not  justify  ttw  decree  entered 
by  the  trial  court.  The  evldoace  we  shall 
not  review  in  detail.  An  examination,  how- 
ever, convinces  that  the  trial  judge  did  not 
err  in  his  conclusion.  While  tbe  oral  evi- 
dence was  conflicting  and  not  in  itself  suffi- 
cient perhaps  to  comply  with  that  rule  of 
certainty  required  In  the  establishment  oi  a 
resulting  trust,  there  are  writings  in  the  rec- 
ord which  to  our  minds  do  not  leave  the  mat- 
ter in  doubt  There  is,  first,  the  mother's 
declaration  made  just  prior  to  her  death,  In 
which  she  expressed  the  desire  that  the  prop- 
erty be  equally  divided  among  all  of  her 
f!hlldren ;  second,  a  written  agreement  made 
while  the  estate  was  In  process  of  adminis- 
tration, signed  by  ea<ai  of  the  several  heirs, 
by  which  they  purported  to  convey  the  prop- 
erty to  the  administratrix  with  an  agreement 
on  her  part  that  she  should,  at  the  close  of 
tlie  adminlBtratlOD,  retain  a  specifically  de- 
scribed tract  aB  her  share  of  tbe  estate  and 


ctxiTey  seve^lly  to  the  other  parties  to  the 
agreement  other  spedflcally  described  tracts; 
and,  third,  the  final  reimrt  of  the  administra- 
trix in  which  she  Included  all  of  the  pr(H>erty 
as  property  of  the  estate  and  subject  to  distri- 
bution among  the  heirs  of  the  estate  as  their 
interests  might  appear.  The  Interests  of  the 
appellants  In  the  property  were  as  well  known 
to  them  when  these  several  instruments  were 
executed  as  they  were  when  this  cause  was 
on  trial,  and  it  would  seem  that  if  the  truth 
was  that  this  portion  of  the  property  belong- 
ed to  them  severally  and  not  to  the  estate,  as 
they  now  claim,  they  would  then  have  made 
the  facts  known.  Th^r  claims  thus  seem  to 
be  rather  an  afterthought,  and  we  cannot 
think  the  preiTonderanoe  of  the  evidence  la 
with  them. 

In  discussing  the  rights  of  the  parties  we 
have  not  adverted  to  the  decree  of  distribu- 
tion entered  in  the  probate  proceedings. 
This  decree  was  somewhat  indefinite  in  Its 
recitals  as  to  the  property  belonging  to  the 
estate,  and  the  trial  court  for  that  reason 
did  not  regard  It  as  controlling  the  question 
of  title.  For  a  like  reason  we  have  not  so 
considered  it,  but  in  so  far  as  tt  Is  definite 
and  certain  It  tends,  contrary  to  the  conten- 
tion (tf  the  appellants,  to  support  the  re- 
spondents' view  of  the  ownership  of  the  prop- 
erty rather  than  their  own. 

[4]  Bert  Anderson,  while  in  possession  of 
the  title  to  certain  of  the  property,  mort- 
gaged it  and  applied  the  proceeds  of  the 
mortgage  to  his  own  use.  Amanda  Sandy- 
gren,  as  we  have  said,  purchased  the  Intorest 
of  Bert  In  the  estate.  It  Is  contended  that, 
since  the  coprt  directed  this  proi)erty  to  be 
distributed  to  all  of  the  heirs,  it  should  be 
chained  with  the  Hen  of  the  mortgage,  and 
that  the  court  was  in  error  in  refusing  so  to 
do.  But  we  think  the  Judgment  right  The 
amount  of  the  mortgage  was  properly  charge- 
able against  the  interests  ot  the  mortgagor, 
and,  as  Mrs.  Sandygren  stands  in  his  shoes 
with  reference  to  the  property,  it  is  properly 
chargeable  to  her. 

[S]  It  Is  admitted  that  the  court  was  In  er- 
ror in  its  decree  of  partition  in  so  far  as  it 
affected  lot  3  of  block  14  in  the  city  of 
Sprague.  In  fact,  the  court  corrected  the  de- 
cree when  the  &ct  was  called  to  its  attention 
on  the  motion  of  the  respondents.  The  cor- 
rection was  made  after  the  notice  of  appeal 
from  the  decree  bad  been  served,  and  the  ap- 
pellants question  the  power  of  the  court  to 
act  after  that  time.  This  fact,  however,  con- 
ceding the  objection  to  be  well  taken,  does 
not  require  any  modiflcatlon  of  the  record  In 
the  court  below.  The  judgment  can  be  af- 
firmed as  modified. 

Our  conclusion  is  that  the  decree  appealed 
from  la  without  error,  and  that  it  should 
stand  affirmed  as  modified.  It  is  so  ordered. 

ELLIS,  a  X,  and  MOUNT,  PAREEB,  and 
UOLCOM^  JJ.,  concur. 
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PAOIFIO  POWER  &  I/IOHT  00.  t.  WHITE 

et  aL    (No.  13860.) 

(Supreme  Court  of  Washington.    April  20, 
1917.) 

1.  GoBPORATiONS  ^»116 — Salb  Or  Stock — 
Executed  ob  Executobt  Contract. 

A  contract  of  September  in  terms :  Ar- 
ticles of  agreement  between  named  persons  wit- 
nesseth  that  the  parties  of  the  first  part  have 
bargained  and  agreed  to  sell  and  do  hereby  sell 
to  the  party  of  the  second  part  all  the  stock  of 
a  certain  company  for  $25,000,  of  which  $1,000 
is  to  be  paid  at  once,  and  balance  on  or  before 
September  17th,  and  on  recapt  of  stock,  and  the 
parties  of  the  first  ^art  agree  and  warrant  that 
the  company's  liabilities  did  not  on  September 
Ist  exceed  $11,500,  after  allowing  for  daims 
thw  due  it,  and  if  they  do  exceed  it,  the  ex- 
cess shall  be  deducted  from  the  purchase  price, 
and  the  parties  of  the  first  part  will  on  or  be- 
fore September  13th  furnish  a  statement  of  the 
liabilities,  and  then  the  party  of  the  second  part 
shall  have  the  privilege  of  verifying  it  by  books, 
accounts,  and  other  papers  and  records  of  the 
company,  so  that,  if  possible,  it  may  be  done  by 
September  17th — was  not,  when  an  audit  was 
furnished,  ao  executed  contract  passing  title,  but 
still  an  executory  contract,  as  regards  considera- 
tion for  the  warranty  of  S^tember  19tb,  that 
the  liabilities  did  not  exceed  the  amount  shown 
by  the  audit,  which  before  proceeding  further 
with  the  consummation  of  the  purchase  the  party 
of  the  second  part  required  certain  of  the  parties 
of  the  first  part  to  execute;  the  party  of  the 
sec(md  part  not  being  required  to  consummate 
the  purchase  till  protected  In  some  satisfactory 
way  against  any  undisclosed  liabilitiea  of  the 
company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S$  493,  404,  496.] 

2.  CoRPORATions  «=3120~Sau!  of  Stock— 
Wabrantt  ab  to  Liabilities— Co N8IDEBA- 

TION. 

A  warranty  that  there  are  no  undisclosed 
IfaMlities  against  a  company  given  by  part  of 
owners  of  its  stock,  whereby  one  having  an  ex- 
ecutory contract  of  purchase  thereof  is  induced 
to  proceed  to  a  consummation  of  it  when  not 
legally  bound  to  do  so,  has  consideration. 

fBd.  Note.— For  other  cases,  see  Otnvorations, 
Cent  Dig.  SS  495,  504.] 

CORPOHATTONS    <@=»120— SaM    09  STOCK— 
WABBANTr— * 'Ll  A  BILITIES. " 

"Liabilities"  of  corporation,  warranted  in  a 
contract  of  sale  of  its  stock  and  in  a  separate 
warranty  not  to  exceed  a  certain  amount  are 
not  limited  to  contractoa]  liabilities,  but  indude 
those  for  torts. 

[Ed.  Note.— For  odiar  cases,  see  Corporations. 
Cent  Dig.  iS  495.  601 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Uability.] 

4.  CoRPOEATioNS  5=>120 — Saij:  of  Stock— 

LlABILITIEB— CONTINtolNQ  WaEBANTT. 

A  warranty  on  which  sale  of  the  stock  of  a 
corporation  is  made  against  ita  liabilities,  undis- 
closed or  contingent  or  otberwisa,  «cceeding  a 
certain  amount  is  continuing. 

[Ed.  Note —For  other  cases,  sea  Corporations, 
Cent.  Dig.  U  495,  504.] 

6.  Pbincipal  and  AOBitT  ^»1430)  — War- 
ranty—Undisclosed  Principal. 
A  warranty  on  which  sale  is  made  to  one  in 

fact  acting  as  agent  inures  to  the  benefit  of  the 

undisclosed  principal. 
[Ed.  Note.— For  other  cases,  see  Prindpal  and 

Agent  Cent  Dig.  S  504.] 


8.  GnABAlfTT  «=3»4— War&ahtt. 

A  contract  indudng  consummation  of  pur- 
chase of  the  stock  of  a  corporation,  whereby 
part  of  the  sellers  warrant  that  the  corporation's 
liabilities  do  not  exceed  a  certain  amount 
one  of  warrant?,  and  not  of  guaranty,  b«ing  an 
absolute  UBdertaldiic  In  pmsenti,  m  «cU  u  in 
futuro. 

[Ed.  Note.— For  other  oases,  see  Gnaran^, 

Cent  Dig.  SI  3-6.] 

7.  Corporations  4s>121(1)— Wauuitz— Ac- 
HON— Parties. 
Hough  sale  of  the  stock  of  a  eorpontloii 
is  by  all  the  stodcholders,  only  tiiose  stodchtdd- 
ers  who  execute  a  warranty  against  liability 
that  the  corporation's  liabilities  do  not  exceed  a 
certain  amount  whereby  the  purchaser  is  in- 
duced to  cMauminBte  his  purdiase,  are  nBCBBsaiy 
parties  to  action  on  the  warranty. 

Department  Z  Appeal  from  Superior 
Court  King  County ;  A.  W.  Frater,  Judge. 

Action  by  the  Pacific  Power  &  Ught  Com- 
pany against  W,  H.  White  and  anotta^. 
From  an  adverae  Judgmrait,  plalptUf  appeals. 
Reversed  and  remanded. 

Kerr  ft  HcOord,  of  Seattle^  fl>r  ajMtdlant. 
Charles  B.  Patterson  and  Tom  S.  Pattwaon, 
both  of  Seattle,  and  Hurlbnt  ft  Neal.  ot  Bel- 
llngham,  tar  respondents. 

PAKKER,  J.  This  Is  an  action  to  leovrer 
damages  upon  a  mnanty.  The  demurrer  of 
the  defendants.  White  and  Oanqitbell,  to  the 
complaint  of  the  plaintift,  Pacific  Powo*  ft 
light  Company,  having  been  sustained  by  the 
superior  court  and  the  plaintiff  having  elect- 
ed to  stand  upon  its  complaint  and  not  plead 
further,  Judgment  of  dismissal  was  rendered 
against  It  From  this  dispoeition  of  the  cause, 
the  plaintiff  has  appealed  to  this  court 

Counsel  for  appellant  amplified  Its  com- 
plaint to  a  considerable  extent  in  response 
to  a  motion  and  demand  in  that  behalf  made 
by  counsel  for  re^wudents.  This  was  d<ne 
before  the  ruling  of  the  trial  court  apcm 
respondents'  demurrer.  We  therefore  view 
the  complaint  as  so  amplified,  as  the  superiM 
court  did,  in  determining  the  question  of  the 
sufficiency  <^  the  f&cts  so  pleaded  to  consti- 
tute a  cause  of  action  entitling  appellant  to 
relief.  The  controlling  facts  so  appearing 
may  be  summarized  as  follows:  In  the  nego- 
tiations leading  up  to  and  in  the  making  of 
tbe  two  contracts  here  involved,  Chas.  D. 
Fullen  was  acting  as  agent  tor  appellant 
This  fact  of  Fullen  so  acting  as  agent  for  ap- 
pellant, we  assume,  was  then  unknown  to 
respondents  and  all  the  other  parties  to  the 
contracts,  since  the  contracts  themselves  and 
the  pleadings  are  silent  upon  that  question. 
The  first  of  the  contracts,  so  far  as  neces- 
sary to  here  notice  Its  terms,  reads: 

"Articles  of  agreement  made  and  entered  into 
this  Sth  day  of  September,  A.  D.  1010,  by  and 
between  W.  H.  White,  Thos.  F.  Jadt,  of  Seattle, 
Wash.,  for  themselves  and  A  H.  Campbdl.  <» 
Toppenish.  Wash.,  for  himself  and  as  agent  for 
Herbert  Wright  and  W.  P.  Taylor,  partiM  of  the 
first  part  and  Cha&  D.  Fullen,  of  Seattle,  Wadu» 
party  of  the  second  part  witnesseth :  ^Hiat  the 
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Tiartiea  of  the  flnt  part  have  barsaiaed  and 

agreed  to  sell  and  do  hereby  wll  unto  the  said 
Z>art7  of  the  second  part  the  entire  capitalization 
and  all  of  the  stock  of  the  Beserration  Elec- 
Xric  Oompany,  a  corporation,  or^nized  under 
tJie  lawa  of  die  state  of  Washington  and  en- 
«:aeed  in  operating  and  conductiQg  an  electric 
li^bt  plant  in  the  town  of  Toppenish,  Waah.,  aaid 
stock  carrying  with  it  the  entire  assets  of  every 
Icind  and  nature  of  the  etaid  Reservation  Elec- 
tric Company,  together  with  all  the  rights,  fran- 
chises, privileges,  and  good  will  belonging  there- 
to, for  and  in  conslderatioQ  of  the  sum  of  $25,- 
OOO,  of  which  the  sum  of  $1,000  is  paid  at  the 
time  oi  the  signing  of  this  agreement,  and  the 
balance  of  aaid  mm,  to  wit,  9SM,000,  is  to  he 
paid  on  or  before  September  17.  A.  D.  1910,  and 
on  the  receicrt:  by  aaid  party  of  uie  second  part  of 
the  shares  of  stock  representing  the  capitaliza- 
tion hereinbefore  referred  ta 

"1^  said  stock  shall  be  deposited  with  the 
ScandlnaTian-American  Bank  of  Seattle,  Wash., 
and  when  the  entire  amount  thereof  is  so  deposit- 
ed, the  said  party  of  the  second  part  shall  pay 
the  said  sum  of  $24,000  to  the  parties  of  the 
first  part  on  or  before  the  17th  dajr  of  Septem- 
ber. A.  D.  1010. 

"The  parties  of  the  first  part  agree  and  war- 
rant that  the  liabilities  of  said  corporation  did 
uot  and  shall  not  exceed  the  sura  of  $11,500  on 
the  1st  day  ctf  S^tMnber,  A.  D.  1910,  after 
allowing  for  all  accounts  and  claims  due  to 
the  said  corporation  on  that  date:  and  In  i£he 
event  that  said  liabilities  exceed  said  amount, 
then  the  same,  so  far  as  the  excess  over  $11,500 
is  concerned,  shall  be  deducted  from  the  pur- 
chase price  ot  said  stodc.  l%e  parties  d  the 
first  part,  throng  A.  H.  Campbdl  aa  secretary 
and  manager,  are  to  furnish  to  the  party  of  the 
second  part  a  statement  showing  tne  said  lia- 
bilities as  hereinbef<H*e  mentioned,  on  or  before 
the  13th  dar  of  September,  A.  D.  1910,  and  then 
the  said  party  the  second  part  shall  have  the 
privilege  of  verifying  the  same  by  examination 
of  the  books,  accounts,  and  other  papers  and  rec- 
ords of  the  said  Reservation  Electric  Company, 
80  that  if  possible  the  same  may  be  done  before 
September  17,  1910.  If  the  indebtedness  aa 
above  determined  is  leas  than  $11,000,  then  the 
aaid  party  of  the  second  part  is  to  tuy  to  the 
said  parties  of  the  first  part  the  difference  be- 
tween $11,000  and  the  indebtedness  as  deter- 
mined, the  uoderatandin^  being,  that  the  entire 
cost  of  said  plant  to  said  party  of  the  second 
part,  including  the  liabilities  of  said  corpora- 
tion, shall  not  be  less  than  $3a,000.   •   *  * 

"In  witness  n-hereof  the  said  parties  hereto 
have  hereunto  set  their  hands  ana  seals  the  day 
and  year  first  above  written. 

"W.  H.  Whita  [SeaL] 
*Thoa.  P.  Jack.  [Senl.] 
'■A.  H.  Campbell.  fSeal-J 
••Chas.  D,  Fullen.  [Sea!.]" 

After  this  contract  was  entered  into  an 
audit  was  ^made  of  the  books  of  the  Reserva- 
tion Slectrlc  Company  which  showed  liabil- 
ities of  that  company  to  the  extent  of  $12,- 
506.03.  Appellant,  before  proceeding  further 
with  the  consummation  of  the  purchase  of 
Uie  stock  required  respondents  to  execute 
and  deliver  a  contract  of  warranty  reading 
■a  lollowa: 

SeatUe,  Sept  19,  1910. 
"Mr.  Chas.  D.  Fullen,  Seattle,  Wash.— Dear 
Sir:  We  have  examined  the  statement  of  Price, 
Waterhou^e  &  Co.,  certified  public  accountants, 
flg  to  Reservation  Electric  Oompany,  dated 
September  17,  1910,  a  copy  of  which  was  fur- 
Dished  to  ns,  and  we  are  prepared  now  to  say 
and  warrant  that  at  the  close  of  business  for 
the  month  of  August,  1910,  the  accounts  and 
bills  payable,  after  deducting  the  accounts  re- 


ceivable, did  not  and  do  uot  exceed  tiie  sosi  of 

$12,506.03. 

"In  addition  thereto,  we  represent  and  state  to 
you  that  then  there  were  no  other  undisclosed  or 
contingent  liabilities  existing  against  said  com- 
pany in  excess  of  said  amount. 

"We  further  repreaent  to  you  that  there  has 
been  no  unusual  or  unnecessary  expenditures 
made  during  the  month  of  September  other  than 
those  in  the  ordinary  course  of  business  and 
which  were  necessary  for  carrying  on  the  busi- 
ness of  said  Reservation  Electric  Company,  aa 
no  increase  baa  been  made  ia  the  liabilities  of 
said  company,  of  which  you  have  not  been  fully- 
ad^sed.  Bespectfully  yonrs, 

"W.  H.  White. 
*'A.  H.  GampbelL 
"Thos.  F.  Jack." 

This  Is  the  warranty  here  sued  upon.  We 
quote  from  the  contract  of  September  8th  as 
bearing  upon  the  question  of  the  considera- 
tion for  the  execution  of  this  warranty  con- 
tract The  sale  of  the  stock  was  thereupon 
on  that  day  consummated  by  delivery  there- 
of to  Chas.  D.  FullMi-and  the  payment  of  the 
purchase  price  as  contemplated  by  the  con- 
tract of  September  8th.  Appellant  "waa  in- 
duced to  purchase  said  stock,  and  did  pur- 
chase said  stock,  and  pay  said  valuable  coa- 
sideratlon  therefor,  by  reason  of  said  state- 
ments, warranties,  and  representations  made 
by  said  defendants,  and  believed  that  said 
statements,  r^resentatlons,  and  warranties 
were  true,  and  relied  thereon." 

In  January,  1910,  the  Reservation  Electric 
Oompany  became  liable  to  one  White  for 
damages  for  personal  Injuries  received,  by 
him  as  the  result  of  the  negligence  of  that 
company,  which  llabUiQr  was  unknown  to 
Ohfla.  D.  Fullen  and  appellant,  his  prindpalt 
at  the  time  of  the  consummation  of  the  sale 
of  the  stock  on  S^tember  19th,  and  was  not 
included  in  the  $12,506  UablUties  of  that 
company  then  disclosed  by  respondents  and 
warranted  by  them  to  b«  all  the  liabilities  of 
that  company,  thereafter,  in  October,  1910, 
an  action  was  commenced  against  the  Reser- 
vation Electric  Cwnpany  hy  White  to  recover 
damages  for  which  it  was  so  UaUe  to  him. 
Trial  of  that  action  in  the  superior  court  re- 
sulted in  a  Judgment  against  that  company 
in  favor  of  White  for  the  sum  of  $3,000. 
which  Judgment  was  thereafter  affirmed  by 
this  court  Wlkite  t.  Reservation  Electric 
Co.,  75  Wash.  139, 134  Pac.  807.  Immediate- 
ly upon  the  commencement  of  that  action  In 
the  superior  court  appellant  notified  respond- 
ents and  each  of  them  of  the  fact  of  its  com- 
mencement, and  called  upon  them  to  defend 
the  Reservation  Electric  Company  and  save 
it  harmless  from  that  liability.  The  Reser- 
vation Electric  Oompany  was  ultimately 
compelled  to  pay  that  Judgment  It  is  for 
damages  so  resulting  to  a^^lant  In  the  im- 
pairment of  the  value  of  the  stock  of  the 
Reservation  Electric  Company  purchased  by 
appellant  from  respondents  that  recovery  is 
sought  in  this  action  upon  the  warrant?  con- 
tract of  S^temher  19,  1910. 

[1,2]  It  is  cooteDdod  bg  coausd  for  re- 
qtonduits  thatt 
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"ITie  contract  of  September  IWh  ia  a  millit7, 
because  prior  to  that  time  the  contract  of  sale 
wa«  completed,  and  title  to  the  pn^Morty  had 
passed,  so  that  there  was  no  eoiuidwation  wliftt- 
ever  for  this  contract" 

It  Is  true  that  the  sale  cmitract  of  Septem- 
ber 8th  contains  the  words  "hare  bargained 
and  agreed  to  sell  and  do  hereby  sell." 
Should  we  look  no  further  to  the  provisions 
of  that  contract,  it  might  well  be  argued  that 
it  became  an  executed  contract  passing  title 
upon  Its  being  signed  hj  the  parties  thereto. 
There  are,  however,  other  provisions  there- 
in which  we  think  render  it  plain  that  both 
the  vendors,  and  the  purchaser  liad  some- 
thing more  to  do  before  that  contract  could 
be  regarded  as  executed  and  passing  title. 
Respondents  did  not  make  deliver7  of  the 
stock  nor  were  they  required  to  do  so  until 
the  final  payment  of  the  purchase  price  was 
made  by  appellant  This  of  Itself  might  be 
regarded  as  merely  the'  retention  of  control 
over  the  stock  for  the  purpose  <d  securing 
the  purchase  price,  and  therefore  not  Incon- 
sistent with  the  passing  of  title  upon  the 
signing  of  the  contract  But  reapondents 
also  had  something  to  do  as  a  prerequisite  to 
the  perfection  of  tlielr  right  to  have  the  pur- 
chase of  the  Bto<±  consummated.  By  the 
terms  of  that  contract  tbey  and  their  asso- 
ciates warrant  Uiat  the  "Uabllitlea  of  the 
Reservation  Mectric  Company  did  not  ex- 
ceed the  sum  of  fll,BOO.  Thej  also  agreed 
to  famish  evidence  of  tlw  amount  of  One  lia- 
bilities of  Oat  company.  They  also  agreed 
that  the  amount  ot  snCh  llaUlitles  was  to 
become  finally  deterrnlnatlTe  of  the  oact 
amount  of  the  panose  price ;  $26,000  being 
only  tentatively  stated  as  the  amount  of  the 
pnrtdiflse  price  In  the  ctmtract  Plainly  by 
the  terms  of  the  contract  aj^ellant  was  not 
compelled  to  blindly'^  accept  the  Information 
to  be  fnnil^ed  by  respcmdoits  as  concliiEdTe. 
It  was  b^re  the  acceptance  bj  appellant  of 
this  information  to  be  famished  by  respond- 
ents and  their  associates,  before  payment 
of  the  balance  of  the  purchase  price,  and 
befbre  delivery  of  the  stodc  tliat  appeUant 
demanded  and  received  from  respondents  the 
warranty  contract  of  September  lOtb,'  which 
induced  It  to  consummate  the  purdiase.  As- 
suming for  the  present  that  the  liability  of 
the  Heservatlon  Klectrlc  Company  to  White 
was  one  which  respondents  and  th^r  associ- 
ates were  required  to  disclose  and  warrant 
against  under  the  contract  of  September  8th, 
it  is  plain  that  appellant  was  not  required 
to  consummate  the  sale  under  that  contract 
until  it  was  protected  agahist  liabilities  of 
the  nature  which  White  had  against  that 
company,  either  by  deducting  the  amount  of 
such  liabiUtlos  from  the  purdiase  price  or  in 
some  othor  manner  satisfactory  to  appellant, 
and  the  fact  that  that  liability  was  not 
known  to  appellant  at  the  time  surely  did 
not  lessen  Its  right  to  be  protected  against 
It  Such  expressions  as  "do  sell,"  "have 
sold,"  and  "hereby  sell,"  used  in  a  contract 


of  sale,  and  wbkli,  standby  alonie,  might 
Indicate  a  present  sale  and  passing  of  title, 
are  not  eondualve  upon  that  question  when 
nsed  In  a  contract  of  sale  other  provisions  of 
which  negative  the  Idea  of  title  passii«  upon 
the  signing  of  sndi  a  contract  As  to  vrbea 
title  passes  under  auch  a  contract  becomes  a 
question  of  Intention  to  be  gathered  from 
all  of  its  terms.  It  seems  clear  to  us  In  the 
light  of  the  things  which  by  the  terms  of  tb6 
contract  respondents  were  required  to  do  be- 
fore appellant  was  required  to  consummate 
the  sale  tliat  the  contract  of  September  8th 
did  not  become  an  executed  one  or  pass  title 
until  after  the  execution  of  the  warranty 
contract  of  September  19th  and  that  when 
that  warranty  contract  was  executed  re- 
spondents' rights  had  not  become  so  fixed 
and  determined  that  they  could  have  com- 
pelled the  consummation  of  the  sale  without 
the  doing  of  anything  further  on  their  part 
In  the  early  case  of  Meeker  v.  Johnson,  S 
Wash.  247,  257,  28  Pac.  642,  546,  Judge  Dun- 
bar, speaking  for  the  court  touching  the  ef- 
fect of  the  word  "sold"  upon  the  queetiMi 
of  passing  title,  as  used  In  a  sale  contract, 
said: 

"It  is  tme  tiiat  the  formal  word  ^Id*  is  nsed 
in  this  contract;  •  •  •  but  so  it  is  hi  a 
preat  majority  of  contracts  of  this  icind  where 
It  is  not  claimed  by  either  party  that  they  are 
anything  more  than  executory  contracts,  "niia 
may  bo,  and  doubtless  is,  one  expression  amonj; 
others  to  Indicate  the  intention  of  the  parties: 
but  it  is  only  one,  and  is  not  conclasive  when 
the  other  conditions  in  the  ctmtract  indicate  a 
different  Intention.** 

See,  Blaoj  North  Padflc,  etc.,  Co.  v.  Kerron, 
6  Wash.  214,  31  Pac  096 ;  Pacific  Coast  Eiev. 
Co.  V.  Bravinder,  14  Wash.  315,  44  Pac.  544; 
North  Idaho  Grain  Co.  v.  Callison,  83  Wash. 
212,  145  Pac.  232  ;  0  B.  a  L  SOO;  36  Cyc. 
281. 

Having  c(»iclnded  that  the  sale  contract  of 
September  Sth  waa  atUI  executory  and  had 
not  resulted  In  the  passing  of  title  to  the 
stock  at  tiie  time  of  -  the  execution  of  the 
warranty  contract  <tf  S^tember  19th,  we 
think  It  follows  that  there  waa  ample  con- 
sideration to  support  the  latter  contract 
since  it  appears  by  the  allegations  of  the 
complaint  that  appellant  was  Induced  to  pro- 
ceed to  a  consummation  of  the  sale  contract 
by  the  execution  of  the  warranty  contract  at 
a  time  when  it  was  not  l^lly  bound  to  do 
so.  That  Is  at  a  time  when  respondents  ha'd 
not  dona  all  they  were  required  to  do  under 
the  terms  of  the  sale  ccmtract  entitling  them 
to  have  the  sale  consummated.  Congar  v. 
Chamberlain,  14  ■Wis.  279. 

[3]  It  is  cfmtended  in  respondents  belialf 
that  the  warranties  contained  in  the  con- 
tracts of  September  Sth  and  September  19th 
have  no  reference  to  any  liability  of  the 
Reservation  Electric  Company  other  than 
contractual  liabilities.  The  provision  In  the 
contract  of  September  8th  for  the  furnishing 
by  respondents  of  a  statement  of  the  liabili- 
ties of  that  company  and  the  pririlege  of 
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A-PpellAiit  to  verify  tin  sftme  by  u  eramina- 
■fclon  of  the  books  of  tliat  eompftny  before  the 
oonsnmnuttlon  <tf  the  sale  and  the  fiict  that 
tOke  Oetemilnatkm  of  the  total  amount  ot 
llaMimeB  of  the  company  was  to  control 
-tlie  exact  amount  of  the  purchase  price  aright 
seem  to  fnmlBh  some  gronnd  for  thla  con- 
tention; bat,  vhen  the  contract  of  September 
8th  is  read  as  a  wbol^  ve  think  It  is  render- 
ed plain  that  appellant  was  IxMnded  to  por- 
cliase  the  stock  of  the  BeseTratton  mectrh: 
Company  In  xtiianoe  npon  the  fiiet  that  every 
liability  of  that  company  should  be  dlsekwed 
before  the  conBumm&tlon  of  the  sale  by  the 
payment  of  the  purchase  price.   It  Is  paain 
tbat  liaMlltles  of  the  Beserratioa  Blectnc 
Company  growing  out  of  torts  would  lesson 
the  Talne  of  the  stock,  which  was  the  sub- 
Ject  of  the  sale,  Just  as  effectually  as  liabili- 
ties growing  out  of  contract  It  Beems  quite 
plain  to  us  that  appelant  entered  Into  the 
contract  of  sale  with  respondcmts,  havhig  in 
view  that  ereir  liability  o£  every  nature 
"whitA  would  afEect  the  value  of  the  stock 
-would  be  disclosed  before  the  consummation 
of  I  he  sale,  and  that  all  parties  to  the  con- 
tract were  proceeding  upon  Otxt  theoir-  We 
think  that  the  word  "UablUtles,"  as  appear- 
ing in  both  contracts,  is  there  used  in  Its 
broad  sense,  and  was  Intended  by  all  parties 
to  the  cMitracts  to  include  every  debt  or  obli- 
gation of  the  Reservation  Electric  Company 
which  would  Impair  the  value  of  the  stock  erf 
that  company.  Bonvler  defines  "liability"  as 
"responsibility ;  the  state  of  one  whols  bonnd 
in  law  and  Justice  to  do  something  which 
may  be  enforced  by  action."   Plainly  accord- 
ing to  the  allegatltms  of  the  complaint 
White's  cause  of  action  for  damages  was 
then  such  a  liability  against  the  Beservatlon 
Electric  Company  and  one  which  materially 
impaired  the  value  of  the  stock  of  that  com- 
pany. 

[4]  It  Is  contended  by  counsel  for  respond- 
ents that  the  warranties  contained  In  the 
contracts  are  not  continuing  warranties. 
Looking  alone  to  the  sale  contract  of  Septem- 
ber 8th,  there  might  be  some  ground  for  this 
contention  In  view  of  the  fact  that  the  terms 
of  that  contract  seemed  to  contemplate  that 
the  total  amount  of  the  liabilities  should  be 
first  ascertained  and  the  purchase  price  de- 
termined accordingly.  It  seems  to  us,  how- 
ever, that  the  warranty  In  the  contract  ot 
September  19th  is  plainly  a  c<mtlnulng  war- 
ranty. Indeed  It  was  manifestly  flot  for  the 
purpose  of  warranting  against  then  disclosed 
liabilities,  since  they  were  to  be  then  taken 
iQto  consideration  in  the  flxing  ct  the  pur- 
chase price.  It  could  serve  no  paipose  if  not 
a  continuing  warranty  looking  to  the  future 
protection  of  appellant  against  othw  exist- 
ing liabilities.  Bven  if  the  warranty  in  the 
contract  of  September  8th  was  not  strictly  a 
coDtinulng  wamuity,  the  uncompleted  duty 
d  respondents  and  their  associates  under 
that  contract  to  disclose  all  the  liabilities  of 


the  Beservatlon  Electric  Company  eoostttnt- 
ed  suflleiait  consideration  for  the  execntlon 
of  the  warraidy  of  S^itanber  1Mb,  which 
lAatnly  Is  a  cootiniilng  <n& 

[I,  I]  We  have  assmned  n>  fiir  for  con- 
venience at  Vllseasslon  that  apiielhuit  is  in 
fact  the  purchaser  under  the  contract  of 
Sqitcmber  »3l  It  is  contended  by  ooons^ 
for  reisMmdents  that  appdUant  can  in  no 
event  have  the  bene^  of  tb»  warranty  it 
here  sues  to  recover  npon,  because  it  is  not 
the  bendldary  named  therein,  and.  its  in- 
ter^ in  the  transactifHi  being  only  that  of 
an  ondischwed  principal,  it  has  no  greater 
rights  than  an  assignee  of  Its  agent,  Obas.  D. 
Fallen.  Counsel  Invoke  the  general  rule  that 
a  warranty  in  the  sale  of  personalty  does  not 
mn  with  the  iHroper^.  and  the  aadgnee  ot 
the  pnrdiaser  cannot  avail  hftms^  of  sadb 
warranty  as  against  the  original  seller,  citing 
35  Cyc.  870.  It  seems  to  us  that  appellant 
does  not  stand  in  the  shoes  of  an  assignee  or 
grantee  of  its  agent,  Fallen,  fit  view  oC  t3ie 
tact  that  FuUm  was  at  the  time  of  the  ere- 
cntiMi  of  both  cootracts  in  fiict  acting  for  ap- 
pelant as  its  agent  This  fact  anpearing  by 
tlie  allegations  of  the  complaint,  we  think  ap- 
pellant'a  rights  are  controlled  by  another 
rule  of  law  we&  stated  in  2  O.  J.  878,  as  fol- 
lows: 

"As  a  corollary  to  the  prindple  that  the 
rights  of  the  other  cmitractlng  party  ore  not  af- 
fected by  tbe  dlsdosnre  of  a  theretofore  nn- 
known  principal,  it  is  a  well-established  general 
rule  that,  where  an  a^ent  on  behalf  of  his  prin- 
cipal  enters  into  a  simple  contract  as  though 
made  for  himself,  and  the  existence  ot  tbe  in^- 
cipal  is  not  disclosed,  tbe  contract  inures  to  the 
benefit  of  the  principal,  who  may  appear  and 
hold  thb  other  party  to  the  contract  made  by 
the  agent.  By  appearing  and  claiming  the  bene- 
fit of  the  nmtract,  it  thereby  becomes  his  own 
to  tbe  same  extent  as  If  his  name  had  (wlgiaally 
appeared  as  a  contracting  party." 

Of  course,  the  rights  of  the  other  contract 
Ing  party  as  against  tbe  agent  with  wbtnn 
he  thinks  he  Is  dealing  as  principal  ml^t 
Impair  the  undisclosed  principal's  rights. 
This,  however,  is  not  a  question  to  be  here 
considered.  As  the  facts  here  aK>ear,  .re- 
spondenta'  burdens  and  obligations  under 
their  contract  of  warranty  of  September  19th 
are  not  Increased  in  any  respect  by  at^ellant, 
as  the  undisclosed  principal,  claiming  under 
that  warranty,  any  more  than  as  if  Fullen 
himself  were  claiming  under  it  Respondents 
are  not  going  to  be  subjected  to  succesidve 
suits  for  any  one  breach  of  their  warranty 
by  snccesdve  assignees  or  grantees  of  the 
pnrtftaser  of  the  stock,  which  is  apparently 
the  main  reason  for  the  rule  of  not  allo'wlng 
recovery  upon  a  warranty  other  than  Qie 
one  to  whom  it  was  given  as  pointed  out  by 
Justice  Lamar  in  Smith  v.  Wllllamg,  117  Ga. 
782,  4S  B.  E.  894,  07  Am.  St.  Bep.  220.  In 
this  connection  counsel  also  lnv<Ae  the  mle 
that  no  one  can  acquire  any  rights  under  a 
spedal  "guaranty"  other  than  the  one  Wbo 
Is  ezincssly  referred  to  or  necessarily  em- 
braced in  the  description  of  the  persons  to 
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whom  tbe  gnarutty  Is  addressed,  dting  20 
Oyc  1428.  We  think  It  i^aln,  bowerer,  that 
tbe  ocmtraot  here  luT<dTed  is  <»ie  of  wanant? 
and  not  of  guaranty.  While  these  words 
are  often  somewhat  Indiscriminately  used, 
they  do  not  carry  the  same  meaning  or  refer 
to  obligations  of  the  same  legal  nature.  In 
12  B.  0.  L.  1066,  the  difference  In  l^al  effect 
between  a  "warranty"  and  a  "gnaranty"  Is 
stated  as  follows: 

"It  seems  that  derivatively  the  words  "war- 
ranty' and  'suaranty'  import  the  same  kind  of 
transaction,  and  they  ere  atill  loosely  employed 
as  thoni^  uey  were  synonymona  In  l^al  con- 
ception, however,  a  guaranty  is  dlstis^i^able 
from  a  warranty.  Bach  is  an  undert&kii^  by 
one  party  to  another  to  indemnify  or  make  good 
the  party  ansured  against  some  possible  de- 
fault or  defect  in  the  contemplation  of  the  pai^ 
ties;  bat  a  gnaranty  Is  understood,  in  its  strict 
Iccal  and  commercial  sense,  as  a  c(materal  war- 
ranty. And  often  as  a  conditional  one,  against 
soma  default  or  event  in  the  future,  whereas  the 
term  *warranty'  is  genwally  understood  as  an 
abstdnte  undertaking  in  prssentl  as  well  as  in 
Aitaro,  against  the  defect,  or  for  the  quantity  or 
quality  contemplated  by  the  imrties  in  tbe  sub- 
ject-matter of  the  contract.  In  the  salo  of  a 
commodity  an  undertaking  by  the  seller  to  an- 
swer for  defects  thermn  is  construed  as  a  war- 
ranty, though  the  seller  uses  the  term  'guar- 
anty/** 

A  guarantor  might  be  quite  willing  to  enter 
into  a  contract  guaranteeing  payment  of  an 
obligation  In  the  future  by  one  person,  and 
yet  be  quite  unwilling  to  guarantee  such  pay- 
mmt  by  another.  In  other  words,  the  guar- 
antor's burden  might  be  quite  different  in 
the  one  case  from  what  it  would  be  In  the 
other.  So  it  will  not  be  presumed  that  he 
intends  to  be  bound  except  for  the  obliga- 
tion of  the  person  named  in  the  guaranty  con- 
tract There  has  not  come  to  our  attention 
any  dedslon  or  other  authority  holding  to 
the  view  that  an  undisclosed  principal  to  a 
contract  of  warranty  like  that  here  Involved 
cannot  have  the  benefit  of  such  warranty  to 
the  same  extent  as  If  it  were  any  other  sim- 
ple contract  obligation  on  the  part  of  the 
warrantor.  We  are  of  the  opinion  that  ap- 
pellant is  entitled  to  the  l>eaefit  of  this  war- 
ranty If  the  allegations  of  its  complaint  are 
tru^  and  respondents  have  no  affirmative  de- 
fense impairing  such  rl^t  either  against  it 
or  its  agent  Cbas.  D.  Fullen,  assuming  that 
it  dealt  with  Fullen  without  knowledge  of 
bis  agency  for  appellant 

[7]  Some  contention  is  made  In  respond- 
ents' behalf  that  there  Is  a  defect  of  parties. 
This  contention,  however,  proceeds  upon  the 
theory  that  this  action  Is  baaed  upon  tbe 
s:ile  contract  of  September  8th  as  well  as  the 
wcrranty  contract  of  September  19th,  It  be- 
ing conceded  by  counsel  for  rei^ndents  that 
if  the  action  rests  upon  the  warranty  cou< 
tract  of  September  19th  alone,  there  is  not 
a  defect  of  parties.  What  we  have  said,  we 
think,  leads  to  the  conclusion  that  the  cause 
of  action  Is  and  can  be  rested  upon  the  war- 
ranty contract  of  Septeml>er  19tb.  The  sale 
contract,  of  Septeml>er  8th  Is  of  no  conse- 


quence hers  exo^  u  taaTlng  a  bearing  upon 
the  question  ot  emsldeimtfon  fiir  the  execu- 
tion of  the  wurantar  oontnct  (tf  S^tembn- 
19th.  In  other  words,  tbe  first  contract  is 
here  to  be  consldraBd  <»ly  tor  tbe  pupOBB  of 
determining  wbetti»  or  not  it  ww  oom^eto- 
ly  executed  and  bad  passed  tltto  to  the  stock 
before  the  execution  of  the  warranty  con- 
tract 

We  coodnde  that  the  tacts  sbited  In  tbe 
cMiqplaint  are  mffldent  to  constitute  a  cause 
of  action  entitling  aKwHant  to  recover  up- 
on the  contract  of  warranty  execnted  by  re- 
spondents <Ki  Sqitunber  19,  1910. 

The  order  sustaining  the  demurrer  to  ap- 
pellant's conq^alnt  and  tbe  Judgment  of  dis- 
missal are  reversed,  and  the  cause  remanded 
for  turttaCT  proceedlncs. 

ELUS.  a  J.,  and  MODNT,  rUI<LEBTQN, 
and  HOLOOMB,  JJ^  concur. 


BOSTON  TRUST  CO.  v.  BTELON  CO. 
(No.  138S9.) 

(Supreme  Court  of  Washington.   April  20, 

1.  Fbauds,  Statotv  of  #=>44(4)— Obai.  XjKask 

or  T^NDS. 

An  oral  agreement  for  the  lense  of  a  house 
for  a  period  oC  years  Is  not  wforceablet 

[Kd.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  i  66.] 


2.  Dauaoks  ^328~MEAainu  or  Damaoi 
Bentac  Vai.uk  or  OoHTUtPunD  Build- 

IKO. 

In  a  imit  to  foreclose  a  mortgage  given  for 
the  purchase  price  of  lands  under  agreement 
whereby  the  seller  was  to  improve  certain  streets 
in  the  vidnlty  of  the  property,  the  mortgagor 
could  not  offset  against  the  mortgage  the  r«ital 
value  of  a  residence  which  he  did  not  build,  be- 
cause of  -the  failure  of  tbe  mortgHfoe  to  make 
the  contemplated  street  improvements;  sudi 
damages  being  remote  and  uncertain. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  H  69,  TO.] 

Department  2.  Appeal  from  Sup»ior 
Court.  King  County ;  B.  B.  Albertaon,  Judge- 
Action  to  foreclose  a  mortgage  on  real 
estate  by  the  Boston  Trust  Company  against 
the  Evelon  Company.  From  a  decree  of 
foreclosure,  the  defendant  appeals.  Affirmed. 

Wlnfield  R.  Smith,  of  Seattle,  for  ^ipe^laut 
Forrell,  Kane  A  Stratton,  of  SeatUe^  fior  re- 
spondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  foreclose  a  mortgage  up- 
on certain  real  estate  in  the  dty  of  Seattle. 
On  a  trial  of  the  case,  the  court  ^t»ed  a 
decree  of  foreclosure.  The  defendant  has  ap- 
pealed. 

The  facts  are,  in  substance,  as  follows: 
On  May  6,  1913,  the  Seaboard  Security  Com- 
pany sold  to  tbe  appellant,  Evelon  Company, 
blocks  17  and  18,  In  Laurelburst  Heights  ad- 
dition to  the  city  of  Seattle.   The  purchaa^ 
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paid  part  cash  for  these  blocks,  and  gave  its 
note  for  $16,000,  secured  by  a  mortg^  up- 
on the  land.   Thereafter,  on  the  11th  day  of 
f^ehnuuT,  1916,  the  Seaboard  Secnrity  Com- 
pany sold  and  assigned  the  note  and  mort- 
Sage  to  the  respondent    This  action  was 
brought  by  the  respondent  to  foreclose  the 
mortgage.   The  appellant,  as  an  afflrmatiTo 
defense  and  counterclaim  to  the  action,  al- 
leged. In  substance,  that  as  a  part  of  the 
same  transaction  as  the  sale  of  the  property 
tlie  Seaboard  Secnrity  Company  contracted  to 
iruproTe,  with  sewers,  watermalns,  and  pav- 
ing, certain  streets  In  the  Tldnlty  of  the 
property  by  November  30,  1913;  that  ai^l- 
Innt  had  a  binding  agreement  with  one  A. 
S.  Taylor  that  when  said  street  Improve- 
ments wonld  be  completed,  the  blocks  would 
be  Improved  with  a  residence,  plans  for 
which  had  been  drawn  and  approved;  that 
Taylor  agreed  when  the  residence  was  com- 
pleted he  would  lease  the  same  for  a  period 
of  years,  paying  a  rental  of  $300  per  month ; 
that  these  facts  were  In  contemplation  of 
the  parties  when  the  sale  took  place;  that 
the  Seaboard  Security  Company  failed  to 
make  the  street  improvements  by  November 
30,  1913,  as  agreed,  and  such  improvements 
would  not  be  completed  until  November, 
lOlC;  that  by  reason  of  the  failure  of  the 
Seaboard  Secnrity  Company  to  make  the  im- 
provements the  appellant  tost  the  difference 
between  the  rental  value  of  the  property, 
with  the  improvements  as  contemplated,  and 
the  rental  value,  without  the  improvements, 
amounting  to  $5,250.   Upon  the  trial  of  the 
case  the  appellant  attempted  to  prove  the 
facts  alleged.   The  trial  court  sustained  ob- 
jections thereto,  upon  the  ground  that  the 
damages  sought  to  be  proved  were  specula- 
tive and  remote. 

[1,2]  A  mere  statement  of  the  facts,  we 
think,  conclusively  demonstrates  the  correct- 
ness of  the  ruling  of  the  court.  It  Is  not 
claimed  by  the  appellant  that  any  dwelling 
house  or  Improvement  was  made  upon  the 
lots  purchased.  It  la.  In  fact,  conceded  that 
the  residence  which  it  Intended  to  build  was 
never  built,  and  no  further  Investment  was 
made  by  the  appellant  except  the  mere  pur- 
chase of  the  land.  The  mle  applicable  to 
this  kind  of  a  case  Is  stated  In  13  Gyc.  p. 
157,  as  follows: 

"Where  there  has  been  a  delay  In  the  perform- 
ance of  a  contract,  the  owner  of  ihe  property 
may  recover  as  damages  the  value  of  its  use  dur- 
ing the  period  covered  by  the  delay:  and  such 
damages  have  usually  been  measured  by  a  sum 
equal  to  the  rental  value  of  the  property  during 
the  period  of  delay." 

The  trial  court  In  this  case  allowed  such 
damages  aa  an  ofCaet.  It  refused  to  allow 
damages  for  the  rent  of  a  building  which 
was  contemplated  to  be  placed  upon  the  land, 
wbl<dk  bnUdlng  was  never  placed  thereon. 


If  the  api>ellant.  In  reliance  upon  the  con- 
tract which  it  alleges  was  made,  and  was 
in  contemplation  of  the  parties,  at  the  time 
of  the  purchase  of  the  blocks,  had  erected  a 
dwelling  house  upon  the  property,  and  if,  by 
reason  of  the  failure  of  tbe  seller  of  the 
blocks  to  comply  with  Its  contract  to  Improve 
the  streets,  appellant  had  been  unable  for 
that  reason  to  lease  or  use  the  building  and 
the  lots,  it  might  then  he  In  position  to  ask 
for  the  reasonable  rental  value  of  the  prop- 
erty as  damages  In  offset  of  the  purchase 
price.  But  It  is  conceded  that  aiwpellant 
never  erected  the  house,  and  never  did  an>-< 
thing  toward  erecting  it,  except  to  prepare 
plana  and  spedflcatlons,  and  obtained  the 
consent  of  a  party  who  was  willing  to  rent 
it  at  $300  a  month,  when  It  was  completed. 
The  record  very  conclusively  shows  that  there 
was  no  lease  by  the  perstm  who  Intended  to 
rent  It.  There  was  simply  a  verbal  agree- 
ment which,  of  course,  was  incapable  of  en- 
forcement. That  f&ct,  however,  Is  not  ma- 
terial here,  because  it  would  tend  only  to  show 
the  reasonable  rental  value  of  the  dwelling. 
If  the  dwelling  had  been  built,  as  contemplated. 
The  appellant  relies  upon  the  rule  announced 
by  this  court  In  the  cases  of  Skagit  Railway 
&  Lumber  Co.  v.  Cole,  2  Wash.  57,  25  Pac. 
1077,  and  Bevett  v.  Gl<^  Navigation  Co.,  6S 
Wash.  SOO,  123  Pac  459,  and  other  cases  of 
a  similar  nature;  but  those  cases  are  based 
upon  a  state  of  facte  which  would  be  parallel 
and  applicable  if  the  appellant  had  built 
its  residence  as  contemplated,  and  had  been 
unable  to  lease  or  use  the  same  by  reason  of 
the  failure  of  ite  vendor  to  make  the  street 
improvemente.  But  the  appellant  did  not 
build  the  residence,  and  it  follows,  as  a  mat- 
ter of  course,  that,  not  having  done  so,  ap- 
pellant cannot  claim  damages  for  loss  of 
rental  for  a  building  which  was  never  built 
As  was  said  in  Webster  v.  Beau,  77  Wash. 
444,  at  page  452,  137  Pac.  1013,  1016  (SI  L. 
R.  A.  [N.  S.]  81): 

"A  clear  distinction  Is  manifest  between  an 
interruption  of,  or  an  injury  to,  an  ezistlnK 
business  which  has  been  luoMBsfully  conducted 
for  a  considerable  period  of  time,  and  the  pre- 
vention of  tbe  establiahment  of  an  entirely  new 
bufdness.  When  the  bosiuess  Is  in  contempla- 
tion, but  not  established,  profits  that  may  be  an- 
ticipated therefrom  are  too  speculative,  uncer- 
tain, and  conjectural  to  become  a  basis  for  the 
recoveiT  of  damages  in  an  action  for  the  subse- 
quent loss  of  such  prc^ts." 

Without  further  referring  to  the  author- 
ities dted  in  the  briefs,  we  are  satisfied 
that  the  damages  here  sought  to  be  offset 
against  the  mortgage  are  too  remote  and 
uncertain  In  their  character. 

The  Judgment  of  the  trial  court  1b  there- 
f<ve  affirmed. 

ELLIS,  C.  3^  and  PARKER,  FULLDR- 
TON,  and  HOLCOMB,  JJ..  concur. 
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WDBT  T.  JE83B  A.  XjlHSBt  ft  Oa  et  aL 
iCiv.  1660.) 

(District  Court  of  Appeal,  Second  Diatrlet,  Cali- 
fornia. March  3, 1917.) 

1.  Master  and  SsEVAin:^  «=>27S(9)  —  Injijbt 

TO  SkEVANT— SUPFXCIENCT  OF  EVIDENCE. 
Eiviclence  that  shingles  om  a  roof  to  which  a 
paintor's  scaffold  was  attached  slipped,  causin^r 
the  acaSold  to  fall  and  injure  plaintiff  employ^, 
sustains  a  finding  that  the  master  was  negUgvnt, 
in  not  proridine  a  safe  idace  to  work,  where 
the  Bcoffold  could  have  been  tied  to  a  diimney. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  %  968.] 

2.  Maotkb  AMD  Sebtant  iS=»265(14)  —  Coif- 
TBIBUTOBT  NBGLIOEHCE— BUBDBN  OT  PBOOF. 

Where  defendant  ouployer'a  negligence  haa 
been  estahllsbed,  defendant  has  the  burden  of 
proving  plaintiff  employe's  contributory  negli- 
gence. 

[Bd.  Note.— For  otlier  cases,  see  Master  and 
Servant.  Cent.  Dig.  {g  893.  906.] 

8.  MaHTEB  AMD  SeEVANT  «S3281(12)  —  OoN- 
TRIBCTOST  NkQZJOENOB  —  SurjTICIENOT  07 
BVIDBNCX. 

A  finding  that  plaintiff  employ^  was  not 
guilty  of  contributory  negligence  while  upon  a 
painter's  scaffold  is  sustained  nnder  St.  1911, 
p.  796,  providing  that  on  employe's  slight  con- 
tributory negligeuce  stiall  not  bar  recovery, 
etc.,  where  his  alleged  negligent  actions  were 
comiAeted  before  the  accident,  and  would  not 
necessarily  have  caused  the  scaffold's  fall. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {.996.] 

Ai^>eal  from  Superior  Court,  Loe  Angeles 
County;  lionls  W.  Myers,  Judge. 

Action  by  B^jamiu  West  agaiust  Jesse  A. 
Lbmey  &  Co.  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL  Affirmed. 

Eobt  T.  Unney  and  Ralph  W.  SdioonoTer, 
both  of  Los  Angeles,  for  appellants.  Harri- 
man,  Rycdcman  &  Tuttle.  of  Los  Angeles,  for 
respondent. 

CONBET,  P.  J.  In  this  action  It  was  al- 
leged by  the  plaintiff  that  he  was  employed 
by  the  defendants  as  a  house  painter  upon  a 
certain  house  in  the  dty  of  Los  Angeles; 
that,  while  working  In  the  course  of  that  em- 
ployment upon  a  scaffold  supplied  and  erect- 
ed by  defendants  and  suspended  by  ropes  and 
hooks  from  the  building,  the  scaffold  suddenly 
and  without  warning  and  through  the  negli- 
gence of  the  defendants  fell  and  precipitated 
plaintiff  to  the  ground  below,  whereby  he  re- 
ceived the  described  Injuries.  It  was  plead- 
ed that  the  negligence  of  the  defendants  con- 
sisted in  failiure  to  provide  plaintiff  a  secure 
and  sufficient  scaffold  upon  which  to  work 
and  proper  and  sufficient  sui^rts  for  said 
scaffold.  Defendants  appeal  from  the  Judg- 
ment and  from  an  order  denying  thdr  motion 
for  a  new  trial. 

It  is  conceded  that  the  ropes,  hooks,  Jacks, 
and  platform  constituting  the  scaffold  were 
supplied  by  the  defendants  to  the  plaintiff 
and  two  other  workmen  who  were  co-operat- 
ing with  him  as  fellow  workm^  In  painting 


the  house.  It  was  also  shown  without  con- 
flict In  the  evidence  that  the  scaffold  fell 
suddenly  and  without  warning  and  thereby 
the  plaintiff  received  his  Injuries.  The  scaf- 
fold was  erected  by  worfemeo  of  the  defend- 
ants who  put  the  materials  In .  place  and 
swung  the  platform  into  the  position  where 
It  was  when  It  fell.  It  was  clearly  shown 
by  the  evidence  and  la  not  disputed  that  the 
scaffold  was  of  a  kind  commonly  used  and 
well  approved  in  the  painting  business,  and 
that  the  particular  materials  were  superior 
of  their  kind  and  In  flrst-cla^s  condition. 
The  method  of  erecting  the  scaffold  was  as 
follows:  The  ropes  were  hung  frcnn  books 
which  were  fastened  to  roof  Jacks  wbiiA 
rested  upon  the  shingles  of  the  root  The 
npper  end  of  ea<^  Jack  was  thnist  undv  on 
upper  course  of  shingles,  and  the  Jades  were 
pftvented  from  slipping  by  certain  rows  of 
screws  the  points  at  which  were  arranged  so 
as  to  catdi  upoD  the  shingles  of  the  voat 
Two  shtDgles  at  the  lower  side  of  the  roof 
and  upon,  which  one  <A  the  Jacks  rested  slip- 
ped out  of  place  and  fell  to  the  ground.  At 
the  some  Instant  the  Ja(&  and  hook  al^^ 
off.  thereby  causing  the  rope  and  platfonn 
to  fall. 

[1]  In  his  testimony  the  idalntlff  described 
the  staging  and  the  materials  by  whl<ai  It 

was  upheld,  and  stated  that  whooi  the  stag- 
ing was  put  up  he  tested  the  falls  by  swing- 
ing upon  each  of  the  ropes  attached  to  two 
of  the  books  "before  wc  put  tbe  scaffolding 
on."  Lee  Wilson,  a  witness  for  the  defend- 
ants, was  one  of  the  mea  working  with  the 
plaluUff.  Wilson  testlQed  that,  with  the  as- 
sistance of  one  Doremus,  he  placed  the  ho<^ 
on  the  roof  and  tested  them ;  that  he  waited 
at  each  hook  until  it  was  tested,  and  this  one 
looked  perfectly  safe ;  that  In  this  particular 
case  he  had  no  doubt  of  its  safety,  but  be- 
cause of  the  appearance  of  the  shingles  be 
made  an  extra  test ;  that  he  made  an  exami- 
nation of  the  shingles  to  see  If  they  were 
nailed  or  loose,  and  they  were  not  loose  at 
the  time  he  put  down  the  Jack.  The  plaintiff 
did  not  take  part  In  placing  the  hocrfcs  on  the 
roof  or  share  in  putting  up  the  apparatus, 
except  that  he  tested  the  falls  as  above  stat- 
ed. As  to  the  safety  of  the  shingles  and  of 
the  placing  of  the  hooks  thereon,  he  relied 
upon  the  defendants  and  upon  his  fellow 
workmen ;  also  a  member  of  defendant  part- 
nership was  present  when  the  scaffold  was 
put  up.  The  root  was  old  and  weather  beat- 
en. Immediately  aifter  the  aecddHit  some 
pieces  of  shingle  oi  that  character.  aK>ar- 
ently  corresponding  to  the  shingle  space  left 
vacant  on  the  edge  of  the  roof,  were  found 
lyi33g  on  the  ground  where  the  scaffold  f^ 
These  were  exhibited  to  the  court  In  connec- 
tion with  the  testimony,  but  are  not  before  us. 

It  was  possible  to  have  secured  the  scaf- 
fold against  slipping  of  the  shingles  and  a 
I  consequent  fall  by  fastmlng  a  rope  to  the 
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tiooks  and  tTlng  It  to  a  dilmn^  on  top  oi 
tlie  roof.  This  actually  had  been  done  while 
tbey  were  painting  another  aide  of  the  boose. 
tJnder  the  drcnmstances  shown,  we  cannot 
say  that  there  Is  no  evidence  tending  to  prove 
that  the  detendaots  negligently  failed  to  pro- 
vide plaintiff  a  safb  scaffold  upon  which  to 
work. 

[Z,  SI  The  accident  occurred  on  the  16th 
day  of  October,  1912.  At  that  time  there  was 
In  effect  a  statute  relating  to  the  liability  o£ 
employers  for  Injuries  of  this  kind.  Stats. 
1911,  p.  796.  Section  1  of  that  act  provided 
that  In  actions  o£  this  class: 

"The  fact  that  such  employ^  may  liave  been 
Cullty  of  contrflrattHT  negligence  anall  not  bar 
a  recorery  therein  where  his  contributory  neg- 
ligence WEB  slight  and  that  of  the  employer  was 
groes,  in  compariaon,  but  the  damans  may  be 
diminished  by  the  jury  in  propornon  to  the 
amount  tit  negligioice  attributable  to  sndi  on- 
ployfc" 

It  waa  fnrttier  provided  that  It  dudl  not 
be  a  defense  that  the  Injury  was  caused  In 
whole  or  In  part  by  the  want  of  ordinary  or 
reaacniable  care  <A  a  fellow  servant  NegU- 
gence  of  the  defendants  having  been  shown, 
the  bnrden  was  upon  the  defendants  to  es* 
taUlah  their  i^ea  of  ccmtrlbntmr  negligence. 
Id  order  to  establish  such  plea,  it  must  have 
been  made  to  appear  not  <»ly  that  the  plain- 
tiff waa  negligent,  but  that  such  negligence 
was  a  pKodmate  cause  of  the  ac<ddent;  and 
even  it  these  conditions  were  established, 
llie  plalntUCfl  cause  of  acti(Hi  could  not  be 
entirely  d^eated  if  the  court  or  Jury  found 
teom  the  evidence  that  tlie  contributory  neg- 
Ilg«ace  of  the  plaintiff  *^ra8  slight  and  that 
et  the  employw  was  gross  in  cmnpariscna." 
Applying  the  evidence  in  this  case  to  the 
rules  governing  contributory  negligence  un- 
der Ods  statute  we  cannot  say  that  the  court 
was  not  justifled  in  its  finding  that  plaintiff's 
Injuries  were  not  proximately  caused  or  con- 
tributed to  by  his  own  negligence  or  fault. 
There  Is  snne  testimony  tending  to  show  Qiat 
the  plalntlfl ,  in  some  of  his  movements  to 
and  tro  iqMm  the  scaffold,  violated  certain 
rules  current  among  painters  which  are  usu- 
ally observed  for  the  purpose  of  avoidii^  ao- 
<dda;it  But  these  acts  of  the  plaintiff  had 
been  completed  prior  to  the  time  of  the  ac- 
cident, and  were  not  snCh  as  to  require  the 
court  to  find  that  they  were  the  acts  which 
caused  the  scaffold  to  falL 

The  judgment  and  oT&et  are  aflbmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


PEOPLB  V.  KITLBY.   (Cr.  662.) 
(District  Court  of  Appeal,  First  IMstriet,  Cali- 
fornia. March  12. 1917.) 

CaiwiTfAL  Law  151— Ajppxal— Rsvnw— 
Vkbdiot. 

Where  it  does  not  appear  that  prejudice  re- 
sulted to  defendant  from  the  refusal  of  his  re- 
quest for  a  postt>oiiement  of  the  trial,  and  the 


evidence  amply  sustains  the  verdict,  the  convic- 
tion win  be  afflrmed. 

pOd.  Notfc— EV>r  other  cases,  see  CMminal 
Law.  Cent  Dig.  U  S0«S-8(M9.] 

Appeal  from  Superior  Court,  Alameda 
Connty ;  F.  B.  Ogden,  Judgew 

James  Kitley  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

Walter  Stlngley  and  J.  G.  Thomas,  both  of 
Oakland,  for  appellant  U.  S.  Webb,  Atty. 
Oen.,  and  John  H.  Riordan,  Deputy  Atty. 
Gen.,  for  the  People. 

PIDB  OUBIAM.  trp(n  an  InvesUgattm  of 
the  record,  and  after  listening  to  the  oral  ar> 
gument  ot  tbB  appellant,  we  are  not  satisfied 
that  the  trial  court  abused  its  discretion  In 
denying  the  defendant's  reguest  f <»r  a  post- 
ponement of  the  trial,  and  at  any  rate  it  does 
not  appear  to  us  that  any  prejudice  resulted 
to  the  def endULt 

As  to  tbe  appellant's  criticisms  of  tbe 
diarge  of  the  court  that  chai^  is  in  our 
opinion  ^ear  and  correct;  nor  do  we  find  any 
merit  In  the  point  that  the  testimony  of  the 
prosecutrix  is  inherently  improbable  and 
therefore  InsufDclent  to  support  the  verdict 
and  judgment.  On  the  contrary,  an  inspec- 
tion of  the  record  convinces  us  that  they  are 
amply  sustained  by  tbe  evidence. 

The  judgmoit  and  <»der  appealed  from 
are  thwefore  afflrmed. 


PEOPUD  V.  SMirra.   (Or.  671.) 
(District  Court  of  Appeal,  First  District,  OaU- 
fomia.  March  13. 1»17.) 

LBWOHBSS  «=5>10— EvIDBNOB— SUPflOlBNOT. 

In  a  proBOCution  for  the  felony  defined  by 
Pen.  Code,  |  288,  wbich  puni^es  lewd  and 
lascivious  conduct  with  minor  children,  evidence 
held  to  Bostain  a  CMivletion  of  an  attempt  to 
cmnmit  the  act  charged. 

[Ed.  Note.— For  other  cases,  see  LewdnoBS, 
Gent.  Dig.  |  16.] 

Appeal  frcnn  Superior  Court,  (31ty  and 
Connty  ot  San  Francisco;  Frank  H.  Dunne. 
Judge. 

William  Smith  was  convicted  of  crime, 
and  he  appeals.  Affirmed. 

Enapp  Orton  and  W.  G.  Tupper,  both  of  San 
Francisco,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  John  H.  Blordan,  D^nity  Atty. 
Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  charg- 
ed with  the  commission  of  the  felony  defined 
by  section  288  the  Penal  (3ode,  which  pun- 
ishes lewd  and  lascivious  conduct  with  mi- 
nor children;  and  ttie  point  that  the  appellant 
makes  in  his  appeal  from  the  judgment  and 
order  appealed  from  is  that,  because  defend- 
ant's conviction  was  of  an  attempt  to  com- 
mit the  act  charged,  there  la_  no  evidence 
warranting  the  verdict,  tta  the  reason  that 
tbe  lnformatI<m  cSiai^es  that  the  defendant 
placed  his  hands  upon  certain  parts  of  a 
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nor  female  child,  and  there  ia  no  direct  evi- 
dence to  tbat  effect  It  Is  argued  that  he 
could  not  be  convicted  of  an  attempt,  because 
the  prosecution  did  not  show  speclflcally  that 
be  had  made  any  move  to  place  his  bands  np- 
on  the  parts  in  question.  The  appellant  also 
contends  that  tbe  evidence  does  not  show  his 
guilt  beyond  a  reasonable  doubt 

Considering  the  latter  point  first,  we  think 
it  sufficient  to  say  that  tbe  Jury  by  its  ver- 
dict has  '^decided  it  contrary  to  aK>ellant's 
contention.  As  to  the  first  point  urged,  the 
evidence  introduced  at  the  trial  was  direct 
and  drcumstantiaL  There  is  (ircumstantial 
evidence  of  the  defendant  taking  the  child 
into  a  barn  or  vacant  house,  and  that  the 
child's  clothing  was  disarranged.  There  is 
the  admission  on  the  part  of  the  defendant 
that  he  did  touch  the  chlld^s  olothing,  and 
there  Is  the  testimony  of  tbe  police  officer 
that  the  defendant  stated  to  him  that  he  al- 
lowed his  passion  to  get  the  best  of  him  and 
that  he  played  with  the  child.  Upon  the 
whole  evidence  tbe  Jury  rendered  its  verdict 
of  an  attempt  to  commit  the  act  charged; 
and  we  are  satisfied  from  a  review  of  the 
record  that  the  evidence  is  sufficient  to  sup- 
port the  verdict  and  Judgment. 

For  that  reason  tbe  Judgment  and  order 
appealed  from  are  affirmed. 


COMFTON  IiAND  GO.  t.  YAUGHAM  et  aL 
(Civ.  2203.) 

(Dlatri«t  Court  ol  Appeal,  Second  IXstxict,  Cal- 
ifornia.  Feb.  28,  1817.) 

Vendob  and  Purchaseb  «=9l8(4)— Option  to 

PtJBOHiJBB— COHaTBUGTION. 
An  agreement  omteoiplating  the  purchase 
of  land,  redting  part  parment  but  providing 
that  the  agreement  was  an. option  ezclusiTely, 
and  that  the  prospectiva  pardiaser  has  no 
rights  in  the  property  until  a  sec<xid  payment, 
and  that  on  default  of.  such  payment  both  par- 
ties were  released,  and  the  prospective  vendor 
should  retain  the  initial  payment  as  liquidated 
damages,  upon  whit^  there  were  iudorsaaents 
extrading  the  date  of  the  second  payment  upon 
consideratitm  of  smaller  payments,  which  in- 
doraouents  confirmed  the  terms  of  tbe  original 
Agreement  as  an  option  merely,  the  payments 
made  being  the  consideration  upon  whidi  the 
option  to  purchase  rested,  and  upon  the  lapse  of 
tbe  time  fixed  by  the  contract,  and  extension  in- 
dorsements, and  deftinlt  in  second  payment, 
neither  the  purchaser  nw  his  aaiignee  could  re- 
cover any  of  the  payments  made, 

[Ed.  Note.— Fw  other  cases,  see  Vendor  and 
Purchaser,  Cent:  IMg.  {  28.] 

Appeal  from  Snpralor  Court,  Los  Angeles 
County;  OharlM  Wellborn,  Judge. 

Action  to  remove  cloud  from  title  by  the 
Compton  Land  Company  against  John  A. 
Vangban  and  another.  Judgment  for  plain- 
tiff, and  d^endant  Henry  8.  Woolner  ap- 
peals.  Affirmed.  - 

Al^ert  M.  Norton  and  Henry  S.  Woolner, 
both  of  Los  Angeles,  for  appellant  John  G. 
Munholland,  of  Lob  Armeies,  for  respondent 


JAMES,  J.  Tbe  appeal  tn  this  case  Is  tak- 
en from  a  Judgment  entered  In  f&vor  of  the 
plaintiff.  In  tbe  complaint  facts  were  set  out 
showing  that  plaintiff,  on  or  about  the  llth  of 
December,  l&U,  executed  in  favor  of  defend- 
ant John  A.  Vaughan  a  certain  writing,  whidi 
Is  in  the  complaint  called  "an  option  agree- 
nrent"  This  agreement  related  to  certain 
realty.  It  Is  alleged  that  defMidant  Vaughan 
failed  to  comply  with  the  terms  and  conditloDs 
of  the  agreement  and  tailed  to  complete  tbe 
purchase  of  the  rekl  property  which  was  de- 
scribed. It  was  then  alleged  that  the  defend- 
ants "dalm  an  estate  or  Interest  in  said  prem- 
ises adverse  to  plaintiff  by  and  through  said 
option  agreement,  which  in  truth  and  In  fact 
is  void  and  of  no  effect"  Allegation  Is  made 
that  the  option  agreement  was  recorded  In 
the  office  of  the  county  recorder  and  renaalned 
as  a  cloud  upcm  plainiKTs  title.  The  prayer 
was  that  the  option  agreement  be  adjudged 
void  and  canceled  and  satisfied  of  record,  end 
"that  tlie  cloud  created  thereby  be  removed," 
and  for  general  relief.  An  answer  was  filed 
and  the  case  proceeded  to  trial,  with  the  re- 
sult as  stated. 

There  was  no  dispute  as  to  the  terms  of  the 
writing,  which  was  set  out  in  full,  together 
with  certain  extension  indorsements,  as  an 
exhibit  in  the  complaint  The  agreement  was 
dated  December  1^  Idll,  and  recdted  that  the 
plaintiff  had  received  from  Vaughan  the  sum 
of  $300  "as  part  payment  for  the  following 
described  real  property."  (Here  follows  a  de- 
scription of  the  realty  affected.)  The  agree- 
ment then  contained  the  following  recitations: 

"The  entire  price  to  be  paid  for  the  above 
described  real  property  is  $28,500  and  to  be  paid 
as  follows:  $300  cadi  as  hereinbefore  mentioned. 
$0,200  on  or  before  ninety  days  after  date.  Tbe 
balance  of  $22,000  to  be  divided  In  six  eQual 
payments." 

Tbe  time  of  tbe  maturity  of  tbe  notes  was 
then  set  forth,  and  further  on  in  the  docu- 
ment it  was  recited  as  follows: 

"It  is  distinctly  understood  that  this  inBtru- 
ment  is  an  option  exdusively,  and  that  the  hold- 
er of  said  <^tion  has  no  right  to  enter  on  or  in 
any  manner  assume  ownership  or  possession  o( 
any  part  of  said  al>ove-deBcriDed  property  until 
above-mentioned  $6,200  is  paid  and  said  Jofan 
A.  Vaughan  has  executed  above-menti<med  notes, 
and  the  agreement  for  of  real  estate  as 
herein  called  for  is  duly  escrowed.  A  good  and 
sufficient  agreement  for  sale  real  estate,  with 
a  resolution  of  the  board  of  directMB,  deed  to  be 
executed  and  delivered  by  the  said  CtMnpton 
Land  Company,  *  *  *  on  or  before  the  14th 
day  of  March,  1912.  •  ♦  ♦  If  the  said  pay- 
ment of  $6,200  is  not  paid  or  tendered  oa  or 
before  tbe  said  14th  day  of  March,  1912,  then 
thia  contract  to  be  void  and  of  no  effect,  and 
both  parties  released  from  all  obUgati<His  herein, 
and  in  that  event  the  said  $300  paid  on  tfais  date 
is  to  be  retained  by  the  Goinpton  Land  Company 
as  liquidated  damages." 

The  alleged  t^tion  agreement  was  dnly 
signed  by  the  plaintiff  corporadra  and  by 
John  A.  Vaughan,  defendant  On  March  11, 
1012,  an  indorsement  was  made  on  the  writ- 
ing, signed  by  both  parties,  whidk  recited 
that: 
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"The  wlttttn  option  aereemoit  !s  bereby 
UMBded  hy  matau  cosasmt  ot  both  'contracdn^ 
parti w,  as  foUowa,  vis.;  Firet,  in  lieu  ot  $6,200 
cajBb  payment  on  Mardi  IS^  1812.  that  upon  the 
receipt  of  |300  caA  on  or  before  March  18, 
1912,  «6,90O  being  balance  <^  the  ¥0,200  ca^ 
payment,  toother  with  the  interest  on  said 
l&jaoo  and  oB  the  $22,000  from  Much  13/12  at 
7%  per  annum,  to  1m  extended  to  Jane  13, 1912, 
on  which  date  (6,900  and  all  accrued  interest  to 
be  paid." 

Some  additional  conditions  were  stated  af- 
fecting the 'notes,  and  the  indonemait  con- 
cluded wiith  ttie  foUowias  words: 

"All  the  itema  and  terms  mentioned  and 
ferred  to  in  the  within  wiginal  option  to  obtain 
as  therein  written." 

A^gain,  on  June  13,  1&12,  tbe  foUowlug  In- 
dorsement was  made  and  ^.gaaA  by  tbe  par* 
ties: 

"TOe  fongolaK  amendmoit  to  oi^tion  la  here- 
by continued  to  December  1.  1912,  by  mutual 
consent  of  both  parties  thereto,  in  connderation 
of  the  recnpt  this  day  of  f 1,000  by  the  Gomp- 
ton  lAnd  Onapany ;  the  caah  payment  of  De- 
cember 1, 1912,  to  be  $4J900,  and  aU  interest  ac- 
crued  on  the  above-mentioned  $1,000  and  $4,000, 
and  on  $22,000  from  March  13,  1012 ;  tbe  six 
araniannual  notes  of  equal  amounts,  aggregating 
$22^000,  are  to  be  dated  December  1, 1912." 

A  further  Indorsement,  dated  11-25-12,  be- 
Ing  one  of  a^gnment  of  the  lights  of  the  op- 
tion holder  to  tbe  defendant  H.  S.  Woolner. 
appeared.  There  was  no  contention,  as 
shown  by  the  teatimony  heard,  that  <hi  De- 
cember 1,  lftl%  the  person  in  whose  faror 
tbe  opatm  was  Issned,  or  bis  assignee  bad 
made  tbe  payment  reanlred,  and  It  was  ad- 
mitted Uiat  no  money  was  paid,  except  that 
shown  by  the  writing  and  the  Indorsements 
appearing  as  before  mentl<med.  More  than 
two  months  after  the  expiration  of  the  last 
mentioned  date  this  action  was  filed.  Defend- 
ant Wof^er  first  asserted  by  his  answer  that 
certain  Incumbrances  existed  against  the  land 
which  made  It  impossible  fbr  tbe  plaintiff  to 
comply  with  its  agreement;  and,  secondly, 
set  np  a  counterclaim  contending  that  there 
Should  be  returned  to  him  all  of  the  money 
paid  under  the  agreement  It  is  soffldent  to 
say  that  Ibe  findings  of  the  trial  oonrt  whidi 
determined  that  there  Vas  no  Incombrance 
whldi  mold  prerait  fall  compliance  being 
made  by  the  plalntifr  with  Its  agreemait,  are 
supported  by  the  evidence.  As  to  whether 
tbB  defendant'  was  oitltled  to  hare  returned 
any  part  of  the  money  paid  upon  the  written 
agre^nent  depends  altogether  npon  the  de- 
termination as  to  whether  the  contract  as 
drawn  emutltated  ot  itself  or  by  the  in- 
dorsements made  thereon,  an  agreemoit  of 
sale  or  a  mere  option  to  purchase.  It 
will  be  noted  that  the  proposed  vendor 
sednlonsly  asserted  In  tbe  agreement  that 
the  instrument  was  an  **optlon  exdnslTe- 
ly.**  It  further  appeared  that  It  was  con- 
templated that  only  after  the  $6,200  had  been 
[laid  was  the  raidor  to  execute  "a  good  and 
mfflctent  agreem^t  t<xe  sale."  The  contract 
in  its  original  form,  and  without  the  Indorse- 


ments, purported  only  to  extend  to  Taughan 
an  option  to  have  later  executed  In  his'  favor 
an  agreement  of  sale  whldi  would  bind  both 
partly  It  is  In  tbe  agreement  t^t, 
in  -ttk«  event  the  pi^rment  of  $6,200  was  not 
made  on  or  before  tbe  I'Mh  of  Mardi,  1912, 
"tbea  this  c(»3tract  to  be  void  and  of  no 
effect  and  both  parties  released  from  their 
obligaticMis  ber^" 

Qidte  plalidy  it  appears  that  If  Yastfaan, 
at  tbe  time  tbe  $^200  payment  became  du^ 
bad  failed  to  pay  ai^  no  extension  had  been 
granted  to  him,  tbe  vendor  wonld  not  have 
had  tbe  rl^t  to  sue  Yaogban  to  recover  that 
payment,  or  to  compel  him  to  porebase  the 
property  at  the  price  and  according  to  tbe 
terms  set  forth  In  the  agreement.  If  the  ven- 
dor bad  not  this  xlght,  then,  as  there  wna  no 
mutuality  of  remedy,  the  contract  is  at  once 
given  the  impression  of  being  an  ifptloa  mere- 
ly, the  benefits  of  whldb  Yaughan  aOgbt  or 
might  not,  at  bis  election,  take  advantage  ot 
The  mere  fact  that  the  initial  payment  was 
to  be  ai^Ued  upon  the  purchase  price  does 
not  diange  the  oondltlon  of  the  contract  in 
the  VMqnct  Just  conslderedL  Such  was  also 
the  case  in  the  contract  before  the  court  in 
WbUa  V.  Bank  of  Hanford,  148  Cat.  652,  8& 
Pac  698,  And  see,  also,  Briles  v.  Paulson. 
170  Gal.  196,  148  Pa&  169.  Neither  can  it 
be  gathered  from  the  Indorsements  made 
upon  the  contract,  whereby  it  was  extended 
upon  the  conslderatlKi  of  tbe  payment,  first 
of  $800,  and  then  of  $1,000,  that  there  was 
any  intent  jxpoa  tbe  part  ot  the  parties  to 
change  the  diaracter  ot  their  contract  rela^ 
tlons.  It  was  merely  provided  that  the  dates 
of  payment  should  be  changed,  and  that  por- 
tlon  of  tbe  contract  xtoiained  in  fbroe  which 
postponed  the  execution  ot  a  formal  agree- 
ment of  sale  until  the  time  when  the  $6,200 
payment,  or  the  reduced  amount  thereof, 
diould  fall  -  due.  If  Ibe  money  paid  was, 
and  we  so  bold,  the  ccmsidetatlon  npon  vrtitCh 
tbe  apOoa  to  purchase  only  rerted,  then 
up<m  tbe  lapse  ot  the  tlsw  fixed  by  tbe  con- 
tsaet  and  the  extension  MdorBements,  the 
vendor  meanwhile  holding  itself  ready  to  fol- 
flU  itM  obligations,  ttie  optlim  bolder  would 
have  received  all  the  consideration  bargained 
for.  He  got  what  be  paid  for,  and  there  was 
nothing  to  be  letnmed  to  falm.  It  is  even 
held,  where  thure  have  been  consideied  con- 
tracts whicb  admittedly  Constitute  agree- 
ments to  purchase  and  sell  realty  binding 
upon  both  parties,  that  tbe  vendee  in  default 
may  not  recover  payments  made  by  him  un- 
der  bis  contract,  although  in  that  case  the 
remedy  of  the  vwdw,  where  be  diooees  to  be 
the  actor  In  the  litigation.  Is  generally  that 
of  foreclosure.  Olodc  v.  Howard  it  Wilson 
Colony  Co.,  123  Cal.  1,  55  Fa&  718,  48  U  a 
A.  199,  69  Am.  St  Rep  17. 

The  foregoing  propositlMis  are  the  only 
ones  which  are  properly  presented  by  this 
appeal,  or  whldi  require  or  merit  attention 
of  the  court.  -  We  think  that  tbe  tzial  judge 
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was  correct  In  the  flndlnga  and  Jadgmeat  u 
made. 

The  Judgment  Is  therefore  afflrmed. 
We  concur:  GOMBEY,  P.  J.;  8HAW,  J. 


CONSOUDATED  LUMBER  00.  T.  STIPEBI- 
OR  COURT  OF  CALIFORNIA,  IN  AND 
FOR  LOS  ANOBLES  count;  6t  aL  {Or. 
2312.) 

(I>iBtrlct  Court  of  Appeal,  Second  District.  Cali- 
fornia.  Feb.  2&,  1917  J 
Justices  of  the  Peaok  «s»169(6)— Affbazt- 

SUBETT-^EXCEPTIONa. 
Code  Civ.  Proa  {  978a,  referring  to  under- 
takings on  appeal  from  justice^  courts  and  ex- 
ceptiong  tbereto.  declares  that  the  adverse  p«r- 
t7  may  except  to  the  snffideDCf  of  the  suretiei, 
and,  unless  they  or  other  sureties  jastify  before 
the  justice  or  fudge  within  five  days  thereafter, 
upon  notice  to  the  adverse  party  to  the  amount 
stated  in  their  affidavits,  the  appeal  must  be 
recsrded  as  if  no  undwtaldiiK  had  ban  given. 
Section  referring  to  ezceptiMis  to  sureties 
on  appeals  from  the  superior  court,  in  terms 
requires  that  notice  of  excepti(»i  to  sureties  be 
served  upon  the  appellant.  Httd,  that  notice  of 
exception  to  sureties  on  appeal  from  Justice 
court  must  be  filed  with  the  justice  and  served 
on  the  appellant,  and  in  case  of  failure  to  serve 
tke  same  on  the  appellant,  sncb  exceptions  are 
unavailing,  and,  though  the  sureties  do  not  jus- 
tify, furnish  no  (round  txa  dismissinc  tlie  ap- 
pesL 

[Ed.  Note. — For  other  eases,  ses  Justices  of 
tiie  Peaov  Ont  Dlf.  |  065.] 

Original  petition  by  the  Consolidated  Lum- 
ber Company,  a  corporation,  for  a  writ  of 
prohlbitlMi  against  Superior  Court  of  the 
State  of  California  In  and  for  the  County 
of  Los  Angeles  and  others.  AltematiTe  writ 
disdiarged,  and  petition  for  peremptory  writ 
denied. 

ICcClure  ft  Tnmw,  of  Los  Angetos^  for 
peUtionw.  H.  E.  Qleason,  of  Los  Angeles, 
for  re^Kmdtmta 

PER  CURIAM.  An  altematlre  writ  of 
prohibition  was  issued  herein  under  which 
the  respondent  superior  court  was  reanlred 
to  show  cause  why  it  should  not  be  prohibit- 
ed from  proceeding  further  in  a  certain  ac- 
tion entitled  Consolidated  Lumber  Company 
T.  F.  A.  Shorey,  where,  after  judgment  In  a 
Justice's  court,  the  defendant  an)ealed  to  the 
said' superior  court.  Within  five  days  after 
the  defendant  Shorey  had  filed  In  the  Jus- 
tice's court  tais  undertaking  on  appeal,  the 
plaintiff  filed  in  the  Justice's  court  a  notice 
of  exception  to  the  sureties  who  executed  the 
undertaking  on  appeal,  but  did  not  serve  up- 
on the  defendant  or  his  attorney  any  notice 
of  such  exception.  No  Justification  of  sure- 
ties was  had,  and  upon  that  ground  the 
plaintiff  moved  the  superior  court  to  dismiss 
the  appeal.   The  superior  court  denied  the 


motion,  and  has  set  down  the  ouo  upon  its 
calendar  for  trlsL 

Secti<m  97Sa  of  the  Code  of  CMl  Proce- 
dure, referring  to  imdertaklngB  on  apped 
from  Justices'  courts  and  the  exceptions  tbem- 
to,  states  that: 

"The  adverse  party  may  except  to  tbe  saffl- 
dency  of  the  sureties  witmn  five  days  after  the 
ftling  of  the  nndertaking,  and  tmless  they  or  ott- 
er sureties  Justify  l>erare  the  Justice  or  Judge 
witUn  five  days  thereafter,  upon  notica  to  the 
adverse  party,  to  the  amounts  stated  in  thdr 
affidavits,  the  appeal  most  be  regarded  aa  if  no 
such  uDdertaking  had  besi  given." 

The  same  words  were  formerly  contained 
in  section  978.  It  will  be  observed  that  the 
statute  is  silent  as  to  the  manner  in  which 
the  exception  shall  be  taken,  and  If  the  mat- 
ter had  not  been  determined  dedslon,  we 
would  be  inclined  to  hold  that  such  exceptton 
might  be  taken  In  a  Justice's  court  orally, 
and  that  It  would  be  sufficient  to  have  the 
fact  noted  in  the  Justice's  docket  without 
service  or  filing  of  any  notice  whatever.  The 
corresponding  provlslou  (Code  Civ.  Proc  | 
948),  referring  to  exceptions  to  sureties  on 
appeals  from  the  superior  court,  in  terms  re- 
quires that  notice  of  exception  to  sureties 
be  served  upon  the  ajq>^lant.  The  omission 
to  state  any  such  requirement  in  section  978a 
strongly  argues  that  a  less  formal  mode  of 
exception  was  Intended  in  the  case  of  an 
ai^>eal  from  a  Justice's  court  However,  this 
questitm  was  before  the  Suprme  Court  in 
Reynolds  v.  County  Court  of  San  Joaquin 
County,  47  Cal.  604,  where  the  court  said: 

"The  mere  filing  of  sudi  an  exception  with  the 
justice  of  the  peace  after  appeal  taken  does 
not  seem  to  be  auth(»{ied  by  toe  statute,  and  It 
Is  of  oooTse  unreasonablo  to  hoSA  the  appd* 
lant  in  default  when  be  had  no  notiosi  in  law  or 
fact,  that  further  justlficatitm  of  sureties  had 
been  required  by  his  adversary." 

In  Budd  T.  Superior  Court,  14  CaL  App. 
256,  lU  Pac.  628,  this  court  held  that  the 
notice  of  exception  to  sureties  must  be  filed 
with  the  justice,  and  that  no  such  exception 
will  be  deemed  to  be  cwnplete  until  such 
notice  Is  filed.  With  that  ruling  and  the 
reasons  for  it  as  there  stated,  we  are  satis- 
fled;  but  It  Is  not  inconsistent  therewith  to 
further  hold  that  the  notice  must  be  served 
upon  the  appellant.  In  Budd  t.  Superior 
Court  it  was  intimated  that  such  service  up- 
on the  opposite  party  of  the.  notice  of  ex- 
ception to  sureties  is  not  essential,  and  we 
repeated  that  suggestion  in  McCarty  v.  Su- 
perior Court,  30  Cal.  App.  1,  159  Pat 
736.  But  in  these  decisions  the  only  ques- 
tion directly  at  Issue  was  upoQ  the  conteu- 
tlon  that  the  notice  of  exception  must  be 
filed.  Basing  our  decision  upon  Reynolds  v. 
County  Court,  supra,  we  now  hold  and  de- 
termine that  the  notice  must  be  served  as 
well  as  filed,  but  that  the  exception  is  not 
complete  until  both  served  and  filed. 

The  altematlTe  writ  is  discharged,  and 
petittoQ  tat  peremptory  writ  is  denied. 
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SACBAMBMTO  OOUNTt  CHAMBBB8. 
State  Oentroller.    (€»¥.  1046.) 

(Diatrict  Court  of  Appeal,  Third  DtotrioC,  Cal- 
ifenda.  March  1, 1017.) 

1.  Cotnmu  «s»1*-Statu  «S9»1U>— Pouticai, 
FuNerjoNB  —  tin  or  Staxk  jIohkt  vob 

COUKTIKS. 

Ooantiee  are  net  mimklpal  cMpomtlons,  er, 
strictly  speaUsf;  corporatiODa  of  •any  kiii4,  aa 
ther  art  obvlovudy  lacking  In  the  esaentials 
which  chiefly  characterise  and  distiagnish  mu- 
nicipal corporatiMLS,  bat  are  local  anbdiTiaiona 
of  the  aute  created  the  eomeign  power  of 
the  atftte  wllAovt  eouMit  or  aetlrai  vt  the  peo- 
ple who  inhabit  them,  although  they  may  be 
classed  as  quasi  corporatimis  and  may  be  with- 
in  the  inhilHtionB  of  Oonet  art  4,  U  2^  81>  re- 
lating to  oee  of  Btate  mon^. 

[Kd.  Note.— BW  other  caaea,  aee  Ooontiea, 
GcBt  Dig.  1 1;  State*,  Qmt.  Slff.  1  U&] 

2.  Smns  «=>119~FiTin»— Un  —  OommxcH 

TIONAL  PaOTISIONS. 
St.  191S,  p.  1530,  providing  for  a  bareau  of 
tuherenloria  under  th%  direction  of  the  state 
hoard  of  healdk  and  the  naating  of  atate  aid  to 
oltiea  amd  covntles  for  the  aupport  and  cure  of 
pereOBs  afiicted  with  tubercuToslB,  and  giving 
the  state  board  of  health  authority  over  all  in- 
atitutlcHtta,  public  and  private,  where  tobercolo- 
■ia  patlenta  are  treated,  ia  not  Tic^ttve  of  Cbnat. 
art.  4,  f  22,  providing  that  no  money  ehall  be 
appropriated  or  drawa  from  the  etate  treasury 
for  the  use  or  benefit  of  any  coiporation.  asso- 
datioa,  asylum,  hospital  or  other  institation 
not  under  the  radusive  management  or  control 
of  the  state  aa  a  state  instituooo,  although  Pol. 
Code,  §  4223,  gives  county  superrisors  author- 
ity to  establish  and  maintain  a  county  ho^ital, 
aection  4041,  aubd.  7,  gives  «udi  board  power  to 
pnrchaee  and  aequlre  water  zlghta,  and  leetiMi 
ft307,  aubd.  7,  enumeratea  county  chargea. 

tEd.  Note.— For  other  caaes,  see  States,  Cent 
Dig.  1 11&] 

8.  States  «=»119— Loah  of  Ceei>it— CoN8n- 

TUnOlTAL  Pbovibion s. 
St.  1915,  p.  1530,  is  not  violative  <tf  Const 
art  4,  i  31,  providing  that  the  L«Eislatare  shall 
have  Bo  power  to  lend  or  autborixe  the  lending 
of  the  credit  of  the  state  or  of  any  county  or 
other  political  corporatioa  or  subdivision  of  the 
state,  etc.,  for  the  payment  of  the  Uabilltiee  of 
any  Individual,  aaaodattoa,  monleipal  we  other 
corporation,  etc. 

[Ed.  Note.— For  other  eases,  sea  States,  Cent 
Dig.  { 118.] 

4.  CoNSi'iTUiioNAi.  Law  «=960— DeIxoation 

OF  POWEB— BOABD  OF  HEALTH, 

St  1915,  p.  1530,  is  not  violative  of  Const 
art  11, 1 18.  providing  that  the  Legldature  ebaU 
not  delate  to  aiu^  special  commiasim,  private 
corporation,  or  indiviaual  any  power  to  appro- 
priate, supervise,  or  in  any  way  interfere  with 
any  county,  city,  or  other  municipal  govern- 
ment money,  pn^ierty,  or  effects. 

[Ed.  Note.— For  other  cases,  see  Constituticm- 
al  Law.  Cent  Dig.  K  S&,  90.  93.] 

C  Health  «s»21— Polics  Powkb. 

St  1915,  p.  1530,  is  a  valid  exercise  of  the 
Eovereign  power  and  police  power  of  the  atate  to 
take  all  necessary  steps  for  the  promotion  of 
the  health  and  comfort  of  its  inhabitants  and 
to  make  regulations  essential  to  the  protection 
of  the  state  and  the  people  thereof  against  the 
prevalence  of  disease,  as  the  true  purpose  of 
count?  government  organisations  is  to  perform 
functions  which  belong  to  the  state  itself,  and 
the  Stat*  may  employ  them  jointly  with  itself 
or  alone  as  instrumentalities  in  aid  of  the  ad- 


Diinistratlon  or  oariTlac  out  nt  tt*  own  g«t«ral 
gorerameatal  funetioDs  and  policy. 

[Ed.  Note.— Fw  othv  cases,  see  Health,  Oeot. 
Dfe.  I  2BJ 

Origjnal  application  for  &  writ 'of  mandate 
by  the  Coim^  of  Smcramaito  against  John 
S.  Chambers,  as  OontroUer  of  tbe  Statft  of 
OaHfOmia.  Writ  granted. 

Hugh  B.  Bradford,  Dtst  Atty.,  of  Sacra- 
mento, for  petitioner.  Kemper  B.  Campbell, 
ot  Los  Angeles,  for  State  Board  of  Health. 
U.  S.  Webb,  Atty.  Gen.,  and  B.  T.  McKisicfc, 
Deputy  Atty*  Oea,  tar  respondent 

HART,  J.  Tbls  is  on  wiglnftl  sMdlcatloo 
for  a  writ  oC  mandate  to  conoid  the  lespmd- 
ot,  aa  state  controller,'  to  draw  bis  warrant 
in  favor  of  the  petitlmier  for  the  sont  ot  $2,- 
299.3(^  In  payment  of  the  claim  of  said  p^- 
tioner  arising  under  an  act  of  the  Legisla- 
ture of  IdlS,  entitled: 

"An  act  to  provide  for  the  establishment  and 
maintenance  of  a  bureau  of  tuberculosis  under 
the  direction  of  the  state  board  of  health;  de- 
fining Its  powers  and  duties;  providing  for 
the  granting  of  state  aid  to  cities,  eonnties,  ci- 
ties and  counties  and  groups  of  counties  for  the 
support  and  care  of  persons  afflicted  with  tuber- 
culosis ;  making  an  aKMropriation  therefor ;  and 
repealing  certam  acts  of  the  L^islatnre  of  tte 
Btate  of  Oalifomla."  Stats.  mS,  p.  1630. 

The  flist  section  of  said  act  provides: 

"The  state  board  of  health  shall  maintain  a 
bureau  of  tuberculosis  for  tbe  complete  and 
proper  r^istration  of  all  tnberculoaiB  persona 
within  the  state;  for  supervision  over  all  hosin- 
tals,  dispeosaries,  sanatoria,  form  c<^<Hiies  and 
other  institutions  for  tuberculosis,  both  public 
and  private ;  tor  advising^  officers  of  the  state  po- 
nal  and  charttaMe  institutions  regarding  the 
pzf^w  care  of  tuberculosis  inmates,  and  Cor  such 
educational  and  publicity  work  aa  may  be  neces- 
sary; for  administration  of  the  fund  for  state 
aid  to  cities,  counties,  cities  and  counties  and 
groups  of  counties  for  the  care  of  patients  who 
are  county  diarges  in  city,  county,  or  ci^  and 
county  tuberculoids  wards  or  hospitals  or  in  tu- 
berculosis wards  and  hospitals  maintained  by 
any  group  of  counties,  and  for  tbe  performance 
of  such  other  duties  as  may  be  assigned  by  the 
said  board." 

The  second  section  prorldes  that  the.  state 
board  of  health  shall  appoint  a  director,  who 
shall  be  duly  qualified  and  trained  In  public 
health  work.  In  addition  to  the  administra- 
tion of  the  bureau,  tmder  the  Bupervislon  of 
the  said  state  board,  it  is  by  said  section 
made  the  dufiy  ot  the  director,  "and  he  is 
hereby  vested  with  full  power."  to  inspect 
and  investigate,  and  have  access  to  all  rec- 
ords and  departmaits  of  all  Institatlons,  both 
public  and  private,  where  tnbercnloste  pa- 
tients are  treated.  "He  Shall  prepare  annu- 
ally for  each  Institution  a  report  ot  its  rat- 
ing on  sanitary  conBtmctl<ni,  enforcement  of 
sanitary  measures,  adequate  provision  for 
medical  and  nursing  attendance  provision 
for  proper  food,  and  suCh  otli»  matters  of 
administration  as  may  be  designated.  Ad- 
ministration (rf  the  fnnd  for  the  care  of  pa- 
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dents  who  are  coiint7  diarges  in  dty,  coan- 
ty,  and  city  and  county  tuberculosis  wards 
and  hospitals  and  the  tubercttlosls  wards  and 
hospitals  maintained  by  any  group  of  coun- 
ties shall  Efe  based  upon  his  reports  and  un- 
der the  rules  and  r^ulations  of  the  board." 

Section  3  pTOTldea  that  any  city,  o>nnty, 
etc.,  establtBhlng  a  tuberculosis  waaid  or  hos- 
pital shall  receive  from  the  state  ^  per  week 
for  each  person  in  the  active  stages  of  tuber- 
culosis, cared  for  therein  at  public  expense, 
who  is  unable  to  pay  for  his  suf^rt,  and 
who  has  no  relatives  i^:ally  liable  and  finan- 
cially able  to  pay  for  his  suppoit,  and  who 
has  been  a  bona  flde  resident  of  Bu<di  dty, 
county,  etc.,  for  one  year ;  provided,  that  the 
dty,  county,  etc.,  shall  not  become  entitled  to 
receiTe  such  state  aid  unless  the  tuberculosis 
ward  or  hospital  conforms  to  the  regulations 
of  and  Is  approved  by  the  state  bureau  of 
tab^cnlosis.  "The  medical  superintendent 
of  each  hospital  rec^vlng  state  aid  under 
this  act  shall  render  semiannually  to  the 
state  bureau  of  tuberculosis  a  report  under 
oath  showing,  for  the  period  covered  by  the 
report,  (1)  the  number  of  patients  in  the  ac- 
tive stages  of  tuberculosis  cared  for  therein 
at  public  expense,  unable  to  pay  for  their 
own  support  and  having  no  relatives  legally 
liable  and  finandally  able  to  pay  therefor, 
and  (2)  the  number  of  weeks  of  treatment 
of  each  of  such  patients." 

The  refusal  of  the  respondent  to  draw  his 
warrant  in  favor  of  the  petltitmer  for  the 
'  amount  named  In  the  petition  Is  based  entire- 
ly upon  the  dalm  that  said  statute,  In  so  far 
as  It  authorizes  the  payment  of  the  sums 
spedfled  therein  to  dties,  counties,  etc.,  for 
the  purposes  stated  in  the  act.  is  In  vlola- 
titm  of  sections  22  and  31,  art.  4,  and  section 
13,  art  11,  (rf  the  Conatitutitm.  His  position, 
more  spedflcally  stated,  Is  that  the  mainte- 
nance and  support  and  the  control  of  county 
hospitals  constitute  duties  and  burdeiiB  which 
the  law  casta  upon  the  sapervlaora  and  the 
taxpayers  of  counties,  and  that  the  expense 
necessary  to  be  Incurred  In  snppwtlng  sudi 
hospitals  is  a  county  charge,  dUng  sections 
4223.  4041,  suhd.  7,  and  section  4307  of  the 
Political  Code.  It  la  hence  argued  that,  since 
county  hospitals  are  not  under  the  exclusive 
management  and  control  of  the  state  as  state 
Institutions,  the  proposed  payment  of  money 
drawn  from  the  treasury  to  counties,  etc., 
for  the  purpose  mentioned  In  the  said  act  Is 
in  contravention  of  section  22,  art.  4,  of  the 
Conatltntlon ;  (2)  That  counties  are  munld- 
pal  corporations,  and  that  therefore  the  pay- 
ment of  such  moneys  to  counties  would  In- 
volve a  gift  of  the  same,  Cfaitrary  to  section 
31  ct  said  artide ;  (3)  that  the  act.  In  viola- 
tion of  section  13,  ftrt  11,  of  the  Constitu- 
tion, attempts  tp  delegate  to  the  bureau  of 
tuberculosis  or  the  state  board  of  health  the 
power  to  control  and  supervise,  and  thus  In- 
terfere with  the  afbilra  of  a  county,  to  the 
extent  to  wbldi  the. bureau  or  board  may 
require  the  tuberculosis  ward,  or  hospital  of 


such  county  to  conform.  In  the  mana^ment 
^reof,  to  the  regulations  established  by 
said  bureau,  and  to  make  reports  thereto,  as 
prescribed  by  the  act 

[1]  Referring  first  to  one  of  the  several 
points  made  by  the  petitioner  In  snpport  of 
the  claim  that  the  act  In  question  Impinges 
upon  none  of  the  provisions  oC  the  Constitu- 
tion within  the  lohibitlous  of  wbldi  the  re- 
spondent Insists  the  act  in  question  falls,  it 
may  be  remarked:  That  It  Is  wdl  settled 
that  counties  are  not  munldpal  corporations 
or,  strictly  q)eaklng,  corporations  of  any 
kind.  They  are  obviously  lacking  in  the  es- 
sentials which  chiefly  characterize  and  dls- 
tingnisb  munldpal  corporations,  and  it  has 
often  been  said  that  they  do  not  come  with- 
in the  latter  class  of  corporations.  It  Is  true 
that  both  munldpal  corporatiotts  and  conn- 
ties  are  governmental  agendes,  hut  tJM*nuui- 
ner  and  source  of  thdr  creation  and  the  par- 
poses,  respectively,  to  subserve  which  tber 
are  brought  Into  existence  and  activity  are 
entirely  at  variance.  "Munldpal  corpora- 
tions proper  are  called  Into  existence  either 
at  the  direct  solldtatlon  or  by  the  free  con- 
sent of  the  persona  composing  them,  for  the 
promotion  of  their  own  local  and  private  ad- 
vantage and  convenience.  On  the  other  ban^ 
counties  are  local  subdivisions  of  the  state, 
created  by  the  sovereign  power  of  the  state, 
of  its  own  sovereign  will,  without  the  par- 
ticular solicitation,  consent,  or  concurrent 
action  of  the  people  who  inhabit  them.  The 
former  (munldpal)  is  asked  for,  or  at  least 
assented  to,  by  the  people  It  embraces;  the 
latter  oi^anlzation  (counties)  is  superimposed 
by  a  sovereign  and  paramount  authority. 
•  •  •  With  scarcely  an  exception,  all  the 
powers  and  functions  of  the  county  organiza- 
tion have  a  direct  and  exclusive  reference  to 
the  general  policy  of  tlie  state,  and  are,  in 
fact  but  a  branch  of  the  general  admlntstra- 
tl<m  ot  that  poUcy."  1  Dillon  on  Munldpal 
Corporations  (5th  Ed.)  |  35.  Counttes,  how- 
ever, possess  some  corporate  characteristics, 
like  all  Involuntary  political  or  governmen- 
tal subdivisions  of  the  state,  they  are  classed 
as  quasi  corporations.  But  whatever  may  be 
their  proper  classification,  we  are  not  pre- 
pared to  eay  that  counties  are  not  within  Out 
lnhibltl(»)s  of  sections  ^  and  81  of  article  4 
of  the  Constitution  against  the  dranlug  or 
appropriation  of  money  from  the  state  treas- 
ury for  the  ben^  of  a  corporation  or  any 
Institution  not  under  the  exdoslTe  ctnitnd 
and  management  of  the  state  and  against  the 
makliig  of  any  ^ft  of  such  m<mey  to  any  in- 
dividual, munldpal  or  otiier  corporation  d 
whatsoever  kind  or  diaracter.  It  Is  undoubt- 
edly true  tliat  the  design  ot  the  secttons  of 
tlie  Gonstitutdon  Invoked  against  the  act  In 
question  was  to  prevent  the  appropriation  of 
the  moneys  of  the  state  for  any  purpose  oth- 
er than  that  whldi  pertains  to  the  state,  and 
that  an  appropriation  by  the  Legislature  of 
money  from  the  state  treasury  for  a  puipose 
wtafdly  foreign  ta  any  .at  the  nsnantinl  tanc- 
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tiona  of  Un  «tetft  f^Teznment  would  dflarly 
and  onqueatlonably  amount  to  a  gift  witbtn 
tbe  pla^  meaning  and  latent  of  aectloa  81, 
art  4.  SteTenson  r.  Oolgan,  01  GaL  648.  691, 
27  Pac.  1089,  U  L.  R.  A.  460,  26  Am.  St 
Rep.  230;  Bonra  t.  Hort.  OS  OaL  S21.  28 
Paa  951. 15     B.  A.  431,  27  Am.  St  R«p.  203. 

[2-4]  But  we  do  not  liealtate  to  aquress 
the  oidnlon  tbat  tlie  prorlsiiMi  of  tbe  act  In 
QDostton,  anthorlxlng  the  payment  to  coontieB 
of  the  sums  to  be  used  fOr  tbe  pncpose  there- 
la  spe<dfied.  Is  not  In  c<mtraTentlon  o£  the 
sectlona  of  the  Cooatitntlfm  Just  adverted  to. 
Nor  are  we  Impressed  with  the  argument 
that  said  prorlsloi  of  said  act  Is  otttiozloua 
to  the  objectlcm  Oiat  it  oSoidB  sectl<m  13, 
art  11,  of  the  Constitution,  in  that  it  in- 
TcdTes  an  attempt  by  the  Legislature  to  dele< 
gate  to  "a  special  commlBsloD,"  etc.,  tlie  pow- 
er to  Interfere  with  or  supervise  Uw  affairs 
of  counties  or  to  "perform  any  municipal 
function  whaterer." 

[6]  It  has  never  been,  nor  will  it  ever  be, 
questioned  tbat  among  the  first  or  primary 
duties  devolving  upon  a  state  is  that  of  pro- 
viding suitable  means  and  measures  for  tlie 
proper  care  and  treatment,  at  the  public  ex- 
pense, of  the  indigent  sick,  having  no  rela- 
tives legally  liable  for  tiietr  care,  support, 
and  treatment  those  who  are  infirm  and 
helpless  f  iwn  tiie  ravages  of  advan(dng  years 
and  without  means  of  their  own  or  r^tives 
upon  whom  tbe  law  places  responsibility  for 
th^  care  and  support  and  the  Insane,  like- 
wise situated  as  to  means  necessary  for  tbejr 
care,  support,  and  safe-keeping.  Oootey.on 
Taxation,  p.  204.  Nor  can  It  fox  a  moment 
be  doubted  Qiat  it  Is  the  dnty  of  the  state 
to  take  all  necessary  steps  for  tbe  promotion 
of  the  health  and  comfOrt  of  Its  inhabitants 
and  to,  make  such  ngulatlons  as  may  be  con- 
ceived'to  be  essential  to  tbe  protection  of  the 
state  and  the  people  thereof,  so  far  as  sucb 
result  may  be  attained,  against  the  vlsita- 
ti<HX8  and  prevalence  of  deadly  ^Idendcal 
and  endemical  diseases,  and  to  take  and 
prosecute  such  health  and  sanitary  steps  aod 
measures  as  will  result  la  stamplDg  them 
out,  or,  by  recognised  methods  of  sdentlflc 
treatmttit  redu<di«  to  the  lowest  possible 
minimum  tbe  percentage  of  fatalltleB  follow- 
ing therefrom.  These  are  duties  whidi  the 
state  owes  to  Its  Inhabitants  for  the  protec- 
tion, promotion,  and  the  preservation  of  their 
general  happiness  and  wtifare;  and,  as  is 
true  of  the  dnty  of  tbe  state  la  ttie  matter  of 
taking  proper  care  of  the  impecunious  or  In- 
dent who  are  afflicted  with  disease  and  who 
bave  no  means  for  caring  for  thems^ves  or 
relatives  legally  respon^ble  for  such  care, 
they  are  duties  which  the  state  may  perform 
in  tbe  exercise  of  its  sovereignty,  even  In  the 
absence  of  direct  constitutional  authority 
therefor — ^Indeed,  duties  which  It  may  dis- 
charge under  its  Inherent  power  of  police. 

But  we  do  not  understand  tbat  it  Is  claim- 
ed by  the  respondent  that  the  duties  to  which 
we  ref«r  do  not  rest  upon  tbe  stat^  or  tbat 


tbe  state  la  wltfaout.  the'powsr  to  necuto- 
them^  In  fact  as  we  understand  tbe  posi- 
tion ot  thB  respwdent  It  is  not  claimed  by 
him  that  the  eectloas  of  tbe  OonsUtatlon  In- 
voked against  the  validity  of  tbe  legislation 
involved  In  this  dispute  were  Intended  to 
have  the  effect  of  prohibiting  the  state  f  run 
performing  the  duty  or  exercising  the  power 
ot  whidi  we  have  been  Q)eaUng.  In  such 
a  case^  these  qusstlons  may  arise,  however: 
Whether  the  state  has  shifted  the  burden  ol 
those  duties  upon  tho  counties,  and,  if  not 
whether,  in  the  exercise  of  the  poww  where' 
by  it  may  perform  those  duties,  the  state  has 
adopted  a  mode  or  method  of  doing  so  which 
is  not  discountenanced  by  any  of  tbe  provi- 
sions of  the  Omstitution.  In  this  case,  the 
fundamental  proposition  upon  which  the  re- 
apmideat  builds  up  his  argument  against  tbe 
constitutional  propriety  of  tliat  provtalon  of 
the  act  In  question  which  authorizes  the  pay- 
ment of  certain  sums  to  the  ooontiea  for  the 
purpose  stated  therein  Is  that  tlie  state  has 
made  it  the  duty  of  coxmties  to  ^wintnin  hos- 
pitals for  the  care,  snpport  and  treatment  of 
tbe  Indigent  sick,  and  tiiat  therefore  the  bur- 
den of  supporting  such  hospitals  Is  upon  the 
counties  and  not  upon  the  state.  OAe  Gon- 
stituUon  nowhere  places  tbe  burden  of  main- 
taining, supporting,  caring  for,  and  treating 
the  indigent  sick  upon  the  counties  of  the 
state.  The  I^t^slatun^  howevra,  In  the  ex- 
ercise of  its  doty  and  power  to  establish  a 
system  of  county  governments  (section  4,  art 
11.  OoDst),  has.  in  fixing  and  enumerating 
the  powers  of  boards  of  supervisors  of  the 
counties,  anth(»ised  said  boards  to  establish 
and  maintain  county  hospitals,  prescribe 
rules  for  the  government  and  management 
thereof,  and  appoint  county  physicians  and 
the  necessary  officers  and  employte  thereot 
who  shaU  hi^d  office  during  the  pleasure  of 
the  board  (Pol  Code,  S  4223),  to  build  or  re- 
build, furnish,  or  refurnish  hospitals  and  alnuh 
bouses  (PdL  Code,  |  4041,  si^.  7),  and  has 
further  provided  tbat  the  necessary  expos- 
es Incurred  in  the  supiwrt  of  the  county  hos- 
pitals, almshouses,  and  the  Indigent  sick  and 
otherwise  dependent  poor,  whose  sapp(»t  Is 
chargeable  to  the  county,  constitute  county 
charges.  FoL  Code,  |  4307,  subd.  7. 

As  Stated,  upcm  the  foregoing  provisions  of 
the  Political  Code  the  argum«it  Is  erected 
that  the  state  having  transferred  to  coun- 
ties the  duty  and  burden  of  maintaining  hos- 
pitals for  the  care,  support,  and  treatment  of 
the  indigent  sick,  an  appropriation  of  any 
moneys  from  the  state  treasury  for  the  sup- 
port of  such  afflicted  persons  amounts  to  a 
gift  and  Is  therefore  in  violation  of  the  Con- 
stitution, and  that  the  statute  In  question 
not  only  mos  up  against  that  inhlMtlon  of 
tbe  ConstitutlOD,  but  violates  the  other  sec* 
tions  of  the  organic  law  above  referred  to 
for  tbe  reasons  heretctfore  stated.  The^e  Is 
no  doubt  that  tbe  Legislature,  by  the  legisla- 
tion above  referred  to,  intended  to  and  did 
transfer  from  Its  own  shoulders,  and  so  plae- 
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ed  npoa  the  countleB.  the  duty  and  burden 
of  coring  Cor.  mijfportlng,  and  treating  the 
classes  of  persons  mentloDed.  But  this  does 
□ot  mean  that  the  state  has  thus  forever 
snrrradered  all  control  over  those  matters  or 
the  right  Itself  to  exercise  full  and  complete 
and  extiuslve  jurisdiction  and  control  over 
hospitals  for  the  Indigent  sick  and  helpless 
paupers.  As  before  stated,  the  Constitution 
does  not  require  this  burd«i  to  be  borne  by 
the  counties.  The  state  may  w  transfer  It 
to  counties,  however,  In  the  exordse  of  tta 
sorra^gnty.  As  we  have  seen,  coiintles  are 
mere  agenda  of  the  state,  the  functions  of 
whose  organlzatl<Hi  are,  to  the  extent  of  the 
territorial  limits  of  their  geographical  divi- 
sions, concerned  with  the  administration  of 
the  general  governmental  policy  of  the  state, 
"and  are,  in  fact,  but  a  brancii  of  the  general 
admlnlstratlc»i  of  that  policy."  All  the  peo- 
ple of  the  state,  while  not  directly  Interested 
In  the  administration  of  the  affairs  of  munid* 
pal  corporations  of  which  they  are  not  mem- 
bers, are  so  Interested  In  the  administration 
of  the  govemmenlal  affairs  of  a  county, 
whether  Oiey  reside  or  own  property  therein 
or  not,  because,  as  stated,  sudi  administration 
involves,  to  the  extent  of  the  geographical 
limits  of  a  county,  the  administration  oi  the 
affairs  and  policy  of  the  state.  The  state 
may,  through  its  Legislature,  and  In  the 
exercise  of  Its  sovereign  power  and  will,  in 
all  cases  where  the  people  tbems^ves  have 
not  restricted  or  quallfled  such  exercise  of 
tliat  power,  apportion  and  delegate  to  the 
counties  any  of  the  functions  which  beloog 
to  it.  On  the  other  hand,  the  state  may  take 
back  and  itself  resume  the  exercise  of  certain 
functions  which  It  bad  delegated  to  those 
local  agendes;  and,  in  some  cases,  particu- 
larly those  having  reference  to  the  state's 
police  power,  we  know  of  no  reason,  consti- 
tutional or  ottierwise,  why  the  state  and  the 
countleB  may  not  act  conjt^tly  and  syn- 
dironoualy  In  carrying  out  the  pcOldes  ot  the 
form^.  Indeed,  an  analogy  to  tile  latter  sit- 
uation may  be  found  in  the  matter  of  the  r^ 
Qlation  by  the  state  of  the  right  to  pursue 
and  kill  wild  Urds  and  animals.  By  an  act 
of  the  Legislature  of  1909  (Stats.  1909,  p. 
66S),  the  anthorit?  to  issue  licaises  for  sndi 
hunting  and  killing  is  vested,  not  only  In  the 
state  board  of  flsh  commissioners,  bat  also 
In  the  county,  cleiia  of  the  various  counttes 
of  the  state.  The  act  rcqnlres  the  lastnamed 
offldala,  upon  i^^catlon  thnefior,  to  lasve 
snch  UcNises,  to  receive  the  fees  tber^r, 
to  account  tw  the  same  to  the  state  control- 
ler every  three  months,  and  pay  all  sums  so 
received  into  the  state  treasury,  iSuiy  (the 
dra-ks)  to  receive  as  their  oonq;>«isatton  for 
the  services  so  performed  ont  o£  the  state 
*^me  presoration  fund"  10  per  cent  of  -the 
amoonts  accounted  for.  County  of  Sacra- 
mento V.  Pfund,  16S  CaL  84,  IBO  Paa  lOil. 
This  so-called  "game  law"  does  not.  It  is 
true,  make  the  ooUectlott  of  the  licraisea  there- 
in provided  for  a  function  of  the  county  or^ 


ganlzatlon.  But  It  Is  vary  dear  that  it  does 
^ploy  a  part  of  that  organization's  madiln- 
ery  for  carrying  ont  its  policy  with  respect  to 
a  braotib  of  Its  own  functions,  and  we  doubt 
not  that  it  could  have '  devcdved  that  duty 
upon  the  counties  tiiemselves,  designating  the 
particular  officers  thereof  to  discbarge  It,  and 
have  provided  that  the  oomp^isatlon  for  sac^ 
service  should  be  paid  into  the  treasury  of 
the  county  from  the  state  fund  mentioned  In 
that  act,  in  whldi  case  It  would  not  be  con- 
tended or  held,  as  it  has  never  been  ccratend- 
ed  or  held  under  the  provisions  of  the  vt» 
ent  game  law,  that  the  payment  for  the  serv- 
ice so  performed  for  the  state  out  of  mon^rg 
in  the  state  treasury  would  involve  a  ^ 
of  Budi  moneys  within  the  inhlbiticm  of  sec- 
tion 31,  art  4,  of  the  Omstitutlon  w  an  ap- 
propriation or  the  drawing  of  money  Cnun 
said  treasury  in  violation  of  sedlon  22  <tf 
said  article.  The  game  law,  however,  as 
before  suggested,  stands  as  a  concrete  exam- 
ple o£  the  proposition  above  explained,  viz.: 
That  the  true  purpose  of  county  govenun«it 
oi^nizatlons  Is  to  perform  functions  whldi 
belong  to  the  state  Itself,  and  that  the  latter 
may  employ  them,  dther  Jointly  vrlth  ItsAt 
or  alone,  as  Instrumentalities  in  aid  of  the 
administration  or  tiie  carrying  out  of  Its  own 
general  governmental  functlfms  and  policy. 

The  act  in  question  does  not,  it  ee&na  to 
us,  go  any  further  than  the  act  regulating  the 
right  to  pursue  and  kill  wild  game  and  ani- 
mals, above  referred  to.  tt  does  not  purport 
to  nor  does  It  lnv<dve  an  appn^rlatlMi  of 
money  fbr  the  support  or  in  aid  ot  tlie  si^h 
port  (tf  county  hospitals.  As  a  matter  of  fact, 
there  Is  no  sudi  Institution  as  a  county  hos- 
pital as  a  separate  entity.  As  baa  been 
shown,  the  Legislature  has  authorized,  or  em- 
powered the  snpervlsors  of  counties  to  estab- 
lish and  maintain,  at  the  e^nse  of  ta:q>ay- 
era  of  counties,  hospitals  at  whidi  the  Indt 
grait  sick  and  Infirm,  otherwise  eligible  to  the 
public  bounty  In  that  xmrtlealar,  may  receive 
pn^er  care,  support  and  medical  treatment 
The  power  to  wMt^nt-ain  ndi  establlshmaits, 
like  that  whweby  the  conntles  may  buUd  and 
maintain  pnbUe  roads  and  hlghmya,  or  ad- 
minister  public  Justice,  is  only  a  part  of  the 
general  scheme  established  by  the  Legisla- 
ture, wherelv  those  p(dlttcal  aubdivlsions  are 
required  to  exerdse  and  perform  certain  of 
the  functions  of  the  state  which  the  latter, 
for  conveni«ioe  and  econmny,  has  idecCed  to 
commit  to  than.  As  above  dedared,  the  state 
may.  if  it  so  dects,  assume  entire  contrd  of 
the  matter  of  caring  for  and  snppcwtlng  and 
admlnlstolng  aid  to  the  dasses  <a  persons 
for  whose  braieflt  county  hocg^tals  are  estab- 
lished and  maintained.  It  bas  the  rltfbt  and 
the  power  to  establish  and  maintain,  under 
its  own  ezdoidve  control  and  manacemoit 
hospitals  for  sndi  purposes,  and  so  entlrdr 
relieve  counties  of  that  duty  and  harden. 
And,  having  the  rigbt  and  the  poww  to  tsks 
upon  itself  entire  respondblUty  for  the  sup- 
port and  the  treatmat  of  all  audi  persons,  It 
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bas  the  nndoabted  right  and  power  to  take 
exclualTe  or  only  partial  control  and  assiune 
corresponding  liability  for  the  care,  treat- 
ment,  and  support  of  a  portion  or  a  certain 
class  of  such  persons,  or  ttaoae  only  who  are 
afflicted  with  a  particular  kind  of  malady. 
By  establishing  state  hoe^ltals,  under  Its  ex- 
clusive control  and  management,  where  the 
insane  and  feeble-minded  are  maintained  and 
given  medical  treatm^t,  the  state  has  exer- 
cised thlfi  very  right  and  power.  And  it  la  In 
effect  what  It  has  done  In  this  case. 

Tuberculosis  is  a  deadly  disease,  fatal  al- 
most In  every  instance,  unless,  in  Its  earliest 
stages,  Its  progress  is  arrested  and  the  tuber- 
cle bacilli  are  destroyed.  That  it  Is  a  con- 
tagious disease,  or  one  that  is  by  contact 
transmissible  from  a  victim  of  the  malady 
to  one  not  so  afflicted,  is  a  thoroughly  estab* 
Ushed  scientific  fact  By  health  statistics 
and  data  gathered  and  published  by  the  pub- 
lic health  department  of  the  state  government, 
it  has  been  shown  that  over  one-seventh  of 
all  the  deaths  In  California,  prior  to  the  pas- 
sage and  forcemeat  of  the  law  here  under 
attack,'  were  caused  by  this  dread  and  Justly 
dreaded  disease,  and  tbat,  down  to  the  time 
mentioned,  the  ratio  of  deaths  from  tnber- 
cnloiis  was  constantly  increasing.  Incident- 
ally, it  may  be  observed  that,  according  to 
verified  and  auth«itic  statistics  gathered  and 
prepared  by  the  same  official  authority,  there 
has  been  in  California  a  marked  and  readily 
noticeable  decarease  In  deaths  from  said  cause 
since  the  paMace  and  ^oreeaeiit  of  this 
statute. 

There  are  still  in  Oalifomla,  however,  as 
we  learn  from  the  official  reprals  of  the  said 
health  department,  lai^  numbers  of  per- 
sons suffering  from  this  deadly  disease,  most- 
ly in  the  form  of  attacks  upon  the  pulmonary 
organs,  very  many  of  whom*  are  without 
financial  means  to  pay  for  their  own  support 
and  medical  treatment  and  without  relatives 
legally  liable  or  financially  able  to  give  them 
support  and  the  care  and  treatment  Indis- 
pensable in  such  cases.  The  existence  of 
sOch  conditiona  ia  obvtoasly  a  positive  men- 
ace to  the  bealtb  of  the  InhaUtanta  <tf  the 
state. 

But  it  has  been  demonstrated  that  by 
dal  scientific  treatment,  under  favorable  san- 
itary and  general  health  conditions,  tubercu- 
losis, when  not  advanced  to  Its  final  stages, 
may  be  cured,  but  that,  unless  such  condl- 
tlODs  are  established  and  uniformly  main- 
tained, the  difficulty  of  securing  restoration 
of  tbe  patient,  however  able,  persistent,  and 
sdentiflc  may  be  the  medical  treatment,  be- 
comes In  most  cases  insuperable. 

Considering  and  finding  all  these  facts,  as 
we  must  assume  tbat  it  did,  the  Legislature 
bas  adjudged  that  drastic  or  at  least  more 
than  the  usual  or  ordinary  precautions  tak- 
en to  guard  and  protect  and  preserve  the 
public  health  should  be  provided  for  and 
taken  against  the  spread  of  this  w^-nlgh 
Implacable  destroyer  of  human  life.  That 


body  conceived,  as  certainly  there  was  real, 
substantial,  and  alarming  occasion  for  con- 
ceiving, that  measures  should  be  adopted  re- 
quiring the  subjection  of  the  disease  to  the 
strictest  surveillance,  to  the  end  that  spread 
of  the  disease  by  the  indiscriminate  Inter- 
communication of  its  victims  with  the  pub- 
lic at  lai^e  mlgtu-.  be  prevented,  and  to  spe- 
cial medical  treatment  and  scientific  nursing, 
under  sa<^h  sdentlflcally  arranged  and  main- 
tained conditions  as  the  latest  and  most  scien- 
tiflcally  conducted  investigations  and  experi- 
ments have  demonstrated  to  be  all-essentlal 
to  successful  treatment  of  the  malady.  The 
manifest  purpose  of  the  statute  la  therefore 
twofold:  (1)  To  succor  those  indigents  who 
are  afflicted  with  tuberculosis  and  who  have 
no  relatives  legally  liable  for  tbeir  sni^rt, 
maintenance,  and  treatment,  or,  if  legally 
liable,  having  no  financial  means  to  discharge 
the  UabUlty;  0i)  to  prevent  tbe  mwead  of 
the  disease. 

The  state,  to  attain  these  ends,  has,  by 
the  statute  in  question,  and  in  tbe  exen^ 
of  its  sovereignty — Indeed,  in  the  exercise 
wC  its  police  power — assumed  the  right  and 
authority  to  control  tbe  matter  of  tbe  care 
and  treatment  of  those  Indigents  who  are 
legally  entitled  to  be  cared  for  and  treated 
at  pnbUc  expense  and  who  are  afflicted  with 
tuberculosis;  but,  in  tbe  place  of  erecting 
and  maintaining  hospitals  or  sanatoria  for 
that  purpose  In  various  parts  of  the  state, 
which  It  would  have  a  right  to  do,  It  has  em- 
ployed the  counties,  its  agents  in  the  admin- 
istration of  certain  of  its  functions  of  gov- 
ernment, as  instrumentalities  for  or  aids  In 
GontrolUng  and  managing  tbat  branch  of  Its 
governmental  duties  and  policy.  Tbat  this  is 
the  true  analysis  and  exposition  of  the  ob- 
ject and  intent  of  the  statute  in  controvert 
here  la  evidenced  by  the  provisions  that,  as 
conditions  to  the  payment  to  tbe  counties  of 
the  money  therein  provided  for,  the  latter 
must  establish  tuberculosis  wards  or  hospi- 
tals In  compliance  with  regulations  estab- 
lished by  the  state  bureau  of  tuberculosis, 
that  Ijhe  medical  superintendent  cf  sucdi 
wards  or  hospitals  must  render,  semiannual- 
ly, to  the  said  state  bureau,  a  report  nnder 
oath,  showing  the  number  of  patients  In  the 
active  stages  of  tuberculosis  legitimately  car- 
ed for  therein  at  public  expense  and  the  num- 
ber of  weeks  of  treatment  of  each  of  su(4i 
patients,  and  that  the  director  of  the  state 
bureau  may  have  fnll  power  to  inspect  and 
Investigate,  and  have  access  to  all  records 
and  departments  of  all  Institutions,  both 
public  and  private,  where  tutwrculosts  pa- 
tlents  are  treated,  and  must  prepare  annually 
for  each  Instltntion  a  report  of  its  rating  on 
sanitary  oonstmction,  enforcement  of  sani- 
tary measures,  adequate  provision  for  medi- 
cal and  nursing  attendance,  provision  for 
food,  and  such  matters  of  administration 
as  may  be  designated,  etc.  The  latter  provl- 
slim,  giving  tbe  state's  agents  the  authority 
to  inspect  and  Investigate  private  tubercnlo- 
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bIs  hospitals,  Is  Indicative  of  the  Importance 
attached  by  the  state  to  the  exercise  of  spe- 
cial care  In  the  matter  of  the  treatment  of 
tuberculosis  and  the  maintenance  of  the  most 
favorable  sanitary  conditions  and  surround- 
ings wherever  victims  of  that  disease  may  be 
cared  for  and  treated.  The  state  undoubt- 
edly has  the  right,  under  its  police  power,  to 
adopt  sanitary  or  other  appropriate  regula- 
tionjs,  applicable  to  the  whole  state  and  to 
private  as  Well  aa  to  public  tuberculosis 
sanatoria,  looking  to  the  stamping  out  of 
the  disease  and  the  prevention  of  Its  Increase, 
and  thus  to  the  protection  of  the  public 
health.  With  respect  to  county  tuberculosis 
wards  or  hospitals,  it  proposes  by  the  law  in 
question  to  do  no  more  than  this.  In  author- 
izing the  payment  by  the  state  of  the  sum 
named  In  the  act  to  counties  maintaining 
such  wards  or  hospitals  according  to  regula- 
tions formulated  and  promulgated  by  its 
health  department,  the  Legislature  did  not 
Int^id  nor  was  it  the  object  of  the  act  to 
appropriate  the  state's  money  to  or  for  the 
benefit  of  counties,  but  only  to  facilitate  the 
proper  execution  of  its  scheme  to  control  in 
part  or  Itself  supervise  the  matter  of  the 
treatment  of  Indigent  tuberculosis  patients, 
legally  entitled  to  be  taken  care  of  at  pub- 
lic expense.  Obviously,  the  counties,  to 
whldi  these  moneys  are  authorized  to  be 
paid,  are,  as  to  such  money,  mere  trustees  of 
an  express  trust,  with  absolutely  no  author- 
ity or  right  to  divert  the  use  of  the  same  to 
any  other  than  the  purpose  or  object  for 
which  It  has  been  expressly  appropriated  by 
the  state.  As  repeatedly  herehi  declared,  we 
can  perceive  no  sound  reason  for  holding 
that  it  Is  not  within  the  ctxapetence  of  the 
state  to  enter  into  such  an  arrangement  with 
the  counties  under  Its  broad  and  compreben- 
^ve  and  essential  sovereign  power,  that  pow- 
er, unhampered  by  constitutional  restrictions, 
except,  perhaps,  as  to  the  mode  and  manner 
of  its  exercise,  under  which  the  state  Is  not 
only  authorized,  but  It  Is  Its  dnty,  to  make 
and  enforce  all  such  reasonable  rules  and 
regulations  as  may  be  necessaiV  and  condu- 
cive to  the  promotion  and  preservation  of 
the  general  health,  happiness,  and  welfare 
of  Its  Inhabitants.  Thus  It  is  very  clear  that, 
in  enacting  the  law  with  which  we  are  here 
concerned,  and  thereby  making  an  appropri- 
ation of  the  state's  money  for  the  proper  car^ 
rylng  out  of  the  plan  therdn  set  forth  for 
the  cure  and  suppression  of  a  dangerous  con- 
tagious disease,  the  state  has  not  transcend- 
ed, but  has  remained  within  its  rights  as  a 
sovereign  commonwealth.  Thus  It  does  not 
make  a  gift  of  the  pnbllc  money  in  contra- 
vention of  the  thlrty-flrst  section  of  article 
4  of  the  Constitution,  nor  appn^rlate  the 
money  of  the  state  to  the  use  or  benefit  of  the 
corporations  or  associations  or  Institutions 
specified  In  section  22  of  said  article.  Nor, 
under  our  view  as  above  set  forth  as  to  the 
nature  of  the  power  under  which  the  state 


has  proceeded  In  the  enactment  of  the  law  In 
Question,  should  It  be  necessary  to  suggest 
that  the  provision  of  the  last-named  section 
of  article  4  of  the  Constitution  expressly  au- 
thorizing the  state  to  grant  aid  to  Institu- 
tions conducted  for  the  support  and  mainte- 
nance of  certain  classes  of  persons  (mlooT 
orphans,  half  orphans,  etc.),  even  when  view, 
ed  by  the  light  of  the  rule  of  constractlon, 
"Expresslo  unlus  est  exclusio  alterlus,"  does 
not  preclude  tiie  state  from  the  exercise  (rf 
the  right  to  apply  Its  police  power  on  all 
proper  and  appropriate  occasions,  and  to 
pass  laws,  such  as  the  one  before  us,  whose 
purpose  is  to  protect  the  lives,  health,  and 
general  happiness  of  Its  Inhabitants.  And  It 
is  equally  patent,  for  reasons  already  given, 
that  the  act  does  not  authorize  the  state 
bureau  of  tuberculous  or  the  state  board  ot 
health  to  interfere  with  or  supervise  coun- 
ties, their  property  or  affairs.  As  stated,  the 
supervisory  control  exercised  by  the  state 
under  the  act  Is  over  the  tutierculosls  pa- 
tients in  the  hospitals  of  those  counties  con- 
forming in  their  treatment  of  those  cases  to 
the  regulations  of  said  state  bureau. 

It  is  conceded  that  the  petitioner  maintains 
a  tuberculosis  ward  in  c<mnection  with  Its 
county  hospital  ctrnforming  In  all  partlcnlan 
to  the  rules  established  by  the  state  bureau 
of  tuberculosis  for  the  regulation  thereof. 

In  accordance  with  the  foregoing  views, 
the  demurrer  Interposed  by  the  respondent  to 
the  petition  is  hereby  overruled,  and  a  writ 
of  mandate  Is  hereby  ordered  to  Issue  out  of 
this  court  directed  to  said  respondent,  com- 
manding him  to  Issue  to  and  In  behalf  of  tbe 
petlti<mer  his  warrant  for  the  amount  named 
In  the  p^tton. 

We  concur:  CHIPMAN,  F,  J.;  BUK 
NBTT,  J. 


Br  part*  SMITH.    (Cr.  531.) 

(District  Court  of  Appeal,  Second  District,  Cat 
ifomia.    March  8,  1917.) 

Licenses  ^s>S(B)  —  Subject  of  Lickitsb  — 
"Business  Teansagted  in  Citt." 
£Vw  we  engaged  in  carrying  passengeis  iw- 
tween  two  points,  both  outside  a  city,  slon^  a 
route  extending  through  the  city,  to  dnie 
through  it,  without  therein  stoppiiw  or  doing 
any  of  the  other  inddental  acts  of  sueb  transpoi^ 
tatiou,  does  not  coostitute  "a  business  transacted 
and  carried  on  in  such  (;ity,"  which  under  the 
Charter  of  Cities  of  the  Sixth  Class,  section  8^ 
subd.  10  (Deering'B  Gen.  Laws  1915,  p.  1123), 
it  may  license  for  purpose  of  revenue  and  rela- 
tion ;  but  is  a  mere  incident  of  the  busmesa. 

[Ed.  Note.— EV>r  other  cases,  see  Licenses. 
Cent  Dig.  il  S.  6.] 

AppUcatloa  by  F.  U  Smith  tor  writ  of 
habeas  corpus.  Petitioner  discharged. 

C.  E.  McDowell,  of  Los  Angeles,  for  peti- 
tioner. Hartley  Shaw,  of  Los  Angeles,  for 
respondent 
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SHAW,  J.  An  ordinUKM  of  the  cdty  ot 
Troplco,  wlilcb  Is  a  city  of  the  sixth  cU^ss, 
among  other  things,  contained  a  provision 
la  effect  making  it  unlawful,  without  first 
obtaining  a  license  so  to  do,  for  any  person 
to  operate  or  carry  on  the  bnslness  of  operat- 
ing any  auto  bus  or  motor  vehicle  over  the 
streets  of  said  dty  In  carrying  passengers 
for  hire  from  one  point  to  another,  both  of 
which  {mints  are  outside  the  boundaries 
thereof.  Upon  a  complaint  charging  petitl(m- 
er  with  the  violation  of  this  ordinance.  In 
that  on  November  21, 1016,  he  did  "unlawful- 
ly operate  a  motor  vehicle  engaged  in  the 
business  of  carrying  passengers  for  hire, 
which  said  motor  vehicle  was  then  and  there 
operated  and  run  over  a  particular  route 
and  betwe^  particular  points,  to  wtt,  be- 
tween the  city  of  Bakersfleld  and  the  dty 
(if  Los  Angles,  through  the  dty  of  Tropico 
and  over  San  Fernando  boulevard,  a  public 
street  in  said  dty,  without  first  paj-Ing  a 
license  fee  and  obtaining  a  license  therefor 
from  said  dty  of  Troplco,  contrary  to  the 
provisions  of  ordinance  No.  110  of  said  dty," 
a  warrant  was  issued  upon  which  he  was  ar- 
rested and  held  In  custody  by  the  cil7  mar- 
4haL 

Petitioner  contends  that  the  provision  of 
said  ordinance  with  the  violation  of  which 
he  is  charged  is  invalid  for  a  number  of  rea- 
sons, chief,  among  whldi  Is  the  claim  that  a 
dty  of  the  sixth  dass  Is  not  vested  with  au- 
thority to  enact  an  ordinance  UE^jtoainK  a  tax 
by  license  or  otherwise  open  motor  vehicles 
conducting  the  bnalneM  of  transporting  pas* 
sengers  from  Los  Angeles  to  Bakersfleld  over 
public  blf^ways  a  small  part  of  whldi  ex- 
tend ttarongh  the  dty  of  Troplco,  wl&era,  as 
bere  cmceded,  no  Bt(^  are  made  for  the 
purjpoae  of  dtber  taking  on  or  dtoeharglng 
passeivers  in  sudi  dty.  nor  any  solidting 
of  hnslnesg  had  therein.  While  under  its 
police  power  such  dty  may  adopt  and  compel 
the  observance  of  all  reastwable  measures 
Intended  for  tbe  regnlati<Hi  of  traffic  over 
the  streets  by  all  pers<His- operating  motor 
vebtdes  thereon.  Its  sole  power  to  levy  a  lax 
of  this  diaract^  Is  found  In  subdlTlslon  10, 
section  862,  of  tbe  diarter  for  dties  of  the 
sixth  dass  (I^eering's  Gen.  Laws.  Ed.  lOlS.  p. 
1123),  whidi  provides  that  tbe  board  of  trus- 
tees of  said  dty  cthall  have  power  "to  license, 
fbr  the  purpose  ct  revenue  and  regulation,  all 
and  eveiT  kind  of  business  antborized  by  law 
and  transacted  and  carried  on  in  such  city 
or  town,  and  all  shows,  exhibitions  and  law- 
ful games  carried  on  therein;  to  fix  the 
rates  of  license  tax  upon  the  same,  and  to 
provide  for  the  collection  of  tbe  same  by  suit 
or  othervrise."  Under  this  provision  the 
power  of  the  dty  to  Impose  a  llcrase  upon  a 
business  Is  dearly  limited  to  that  only  which 
Is  "transacted  and  carried  on  In  sndi  dty." 
That  by  virtue  of  this  section  the  dty  ot 
Troplco  may  require  persons,  companies,  or 
corporatlcms  who  therdn  conduct  tbe  boslneBi 


of  transporting  passengers  fbr  hire  to  be 
Uenised,  admits  of -no  ^oestlon. .  It  is  tbe  oc^ 
cJHAtiODv  however,  not  an  act  which  Is  mere- 
ly Indd^al  thereto,  which  Is  subject  to  tbe 
tax.  Merritt  v.  State;  19  Tex.  App.  435;  Wdl 
V.  State,  52  Ala.  10 ;  Merced  County  v.  Helm, 
102  Gal.  150,  86  Pac.  300.  Business  is  defined 
as  that  whldi  occupies  the  time,  attention, 
or  labor  of  men  for  the  purpose  of  profit  or 
Improvement.  Trustees  of  Columbia  Col- 
lege V.  Lynch,  47  How.  Prac.  (N.  Y.)  273. 
It  may  be  said  to  embrace  all  things  neces- 
sary to  be  done  to  fully  accomplish  the  pur- 
pose implied  by  the  undertaking.  The  "busi- 
ness conducted  by  petitioner,  as  alleged  In 
violation  of  the  ordinance.  Is  that  of  trans- 
porting passengers  for  hire,  not  In  the  dty, 
but  between  termini  both  of  which  are  out- 
ride thereof,  Incidental  to,  connected  with, 
and  as  a  part  of  which  a  number  of  acts 
other  than  transportation,  such  ns  soUdtlng 
business,  taklag  on  and  discbot^ing  passen- 
gers, collecting  fares,  and  caring  for  their 
welfare  en  route,  are  necessary  to  be  pei> 
formed.  The  transportation  of  the  passen- 
gers over  any  particular  part  of  the  public 
highway  Is  one  of  the  Inddenta  of  the  bnsl- 
ness, but  it  no  more  constitutes  the  bosiiisss 
than  does  the  collection  of  their  fares.  Hence 
It  cannot  be  said  that  the  carrying  of  passen- 
gers for  hire  from  Los  Angeles  to  Bakersfleld 
means  of  a  motor  vehlde  operated  over 
tbe  public  highway,  a  part  of  which  extends 
through  Tropico  where*  no  stops  are  made, 
noi  any  of  the  InddMital  acts  of  such  trans- 
portation .peiYormed  other  than  traveling 
along  the  streets,  wtnstltafces  -a  buslnesB 
"transacted  and  carried  on  In  such  dty." 
Adopting  tbe  contrary  view  ni^ed  lay  re- 
spondent, the  condnalon  most  logically  fol- 
low that  a  physldan,  grocer,  plumber,  Indeed, 
every  <Hie  engaged  in  a  professional  calling  or 
business  In  one  dty,  having  occasion  to 
make  a  profesdonal  call  or  deliver  goods  to 
a  purchaser,  to  do  wtaldi  required  blm  to 
travel  npon  the  highways  through  other 
dtles,  could  under  a  like  provision  of  the 
ordinance  to  that  bere  involved  be  subjected 
to  a  tax  In  tbe  guise  of  a  license  levied  up- 
on the  theory  that  such  use  of  the  streets 
constituted  "a  business  transacted  and  car- 
ried on"  in  the  different  dties  through  which 
he  passed.  While  the  use  of  the  streets  may 
be  regulated,  the  dty  has  no  power  to  con- 
vert them  into  toll  roads,  and  thus  exact 
tribute  from  those  who  In  the  conduct  of 
buriness  elsewhere  have  occasion  to  use  them 
solely  as  highways.      .  . 

For  the  reasons  given,  the  provision  of  the 
ordinance  in  question,  for  the  violation  of 
which  petitioner  is  deprived  of  bis  liberty, 
Is  Invalid.  It  is  therefore  ordered  that  he 
be  dlsdksrged  from  tbe  custody  of  tbe  dty 
marshal. 

W«  coDcor:  CONBBT,  P.  J.;  JAMES,  J. 
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STEWABT  et  iL  T.  8TEIWABT  HOTBL  00. 
flt  bL  8TBWABT  BSTATB  CO.  V.  STBW- 
ART  HOTDI.  00.  fDBTWIIiBB  at  Zn- 

terrraenr).    (CIt.  1930.) 

(District  Court  of  AppeaL  mrd  District,  Cal- 
ifornia. Mardt     1917.  BAeariug  Do- 
nied  1^  Sujveme  Oonrt  May  8,  iKlTJ 

1.  COBPOBATIONfl  «a»60  — 0aFITAX<— COITTST- 
AHCE8. 

Where  a  corporation  tranaf  erred  to  its  stock- 
holders a  leaseadd  and  pwaooal  property,  the 
comveyanee  was  a  transfer  ct  the  eorporation'a 
capital  or  assets  witfaia  Civ.  Code,  {  809,  which 
is  equivaleot  to  capital  stock. 

[Ed.  Note.— For  otbra  cases,  see  Corporations, 
Ccsnt  Diff.  I  162.] 

2.  COEFORATIONS  «=»186— TRAKSFEBS— YAUD- 
rn  OF  CONVBTATfCES. 

Under  CIt.  Code,  S  309,  declaring  that  di- 
rectors of  corporations  must  not  make  dividends, 
except  from  Uie  surplus  profits  arising  from  the 
business  thereof,  nor  must  they  create  any  debts 
beyond  their  snbacribed  caiHtal  stock,  nor  must 
they  diride,  withdraw,  or  pay  to  the  stockhold- 
ers or  any  of  them  any  part  of  the  capital  stoc^, 
nor  reduce  or  increase  the  capital  stock,  but 
that  nothing  shall  prevent  division  and  distribu- 
tion of  the  capital  stodt  of  any  corporation 
which  remains  after  the  payment  oE  all  its  d^ts, 
upon  the  dissolution  or  expiration  of  its  term 
of  existence,  a  corporation,  to  save  itself  from 
loos,  may,  in  view  <^  secdou  S43,  allowing  cor- 
porations to  acquire  their  own  stock  under  the 
assessment  sfdieme  provided  by  law,  transfer  as- 
sets in  considerallon  ot  a  delivery  to  it  of  its 
own  stock. 

[Bd.  Note.— For  other  cases,  see  C«porati<»is, 

Cent.  Dig.  H  695-701.] 

S.  COKPOBATIOKS  «=>186  —  TBAH STEB  OT  AB- 
SBTS  TO  STOCEHOLDKB. 

A  corporation  conducting  a -successful  ho- 
tel burinesB  acquired  a  lease  upon  other  hotel 
propmy  and  equipped  it  at  a  large  expense. 
The  venture  proved  unprofitable;  the  seowd 
hotel  being  conducted  at  a  loes  which  prac- 
tically equalled  the  profit  derived  from  the  first 
hotel.  Most  ot-  the  equipment  was  unpaid  for, 
and  creditors  were  pressing  the  e(»iK>ratiiHi, 
threatening  it  with  ruinous  litigation.  Thwe- 
upon  Btockht^dera  of  the  corporation  who  own- 
ed the  demised  premises  offered  upon  assign- 
ment of  the  lease  and  transfer  of  the  furniture 
and  equitMnenta  to  surrender  their  stock  and  as- 
sume all  indebtedness  incurred  by  reason  of  the 
equipment  ot  the  second  hotel.  Beld  that,  as 
the  venture  had  proved  a  Ion  and  was  threaten- 
ing the  c(«i>oratfon  with  ruin,  and  as  the  value 
oi  the  property  did  not  exceed  the  amount  of 
the  debts  assumed  bv  the  stockholders,  the  trans- 
action was  not  subject  to  attack  under  Civ. 
Code,  {  809,  declaring  that  directors  shall  not 
divide,  withdraw,  or  pay  to  the  stockholders 
any  part  of  the  capital  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  695-701.] 

Appeajl  from  Superior  Court,  City  and 
County  of  San  Frandseo;  Oeo;  A.  SturteTant, 
Judge. 

Suit  by  Charles  A.  Stewart  and  another 
against  the  Stewart  Hot^  CcHnpany  and  oth- 
ers, in  which  Caroline  B.  DetwUer  and  oth- 
ers intervened,  and,  together  with  the  de- 
fendant, croasH»mplained,  consolidated  with 
an  action  by  the  Stewart  Estate  Company 
against  the  same  defendants,  in  wUdi  alm- 
Uar  cross-complalntar  were  filed.  Tbere  were 
judgments  for  plaintiffs,  and  defoidants  and 


cross-complainants  SKteal  from  the  same  and 
an  order  dmying  new  trial  Affirmed. 

Wmiam  P.  Hubbard,  of  San  Francisco,  for 
appellants  Stewart  Hotel  Co.,  Noah  W.  Gray, 
and  Charles  E.  linzee.  Stratton,  Kaufman  A 
Torchlana,  of  San  Francisco,  for  appellants 
Caroline  B.  DetwU^,  De  Etta  A.  Detwller, 
A.  E.  DetwUer,  and  J.  B,  Harrison.  Bdgar 
C:  Chapman,  of  San  sS^dsco,  for  appdlants 
J.  W.  Afason  and  Rose  Mason.  Lill^thal, 
McKlnstry  &  Raymond,  of  San  Francisco,  for 
appellant  John  G.  Barker.  Brittaln  &  Eohl, 
of  San  Francisco,  for  rei^ndents  Charles  A 
Stewart,  Mai^aret  Stewart,  and  Stewart  Es- 
tate Ooi 

CHIPKAN,  P.  J.  The  transcript  concerns 
two  actions,  commraced  in  the  superior  court 
of  the  dty  and  connty  of  San  Francisco, 
namely,  one  numbered  89900,  Charles  A.  Stew- 
art and  Margaret  Stewart  t.  Stewart  Hotrf 
Company  et  aL,  and  one  numbered  399U1, 
Stewart  Estate  Company  v.  Stewart  Botd 
Company  eft  at  The  actiims  were  consolidat- 
ed and  tried  together  under  stipulation  that 
the  evidence  taken  should  apply  Interchange- 
ably to  each  of  said  actlona  Botli  are  lo 
form  the  ordinary  actions  to  qnlet  title-^e 
action  39900  to  the  title  to  a  certain  leaa^old 
Interest  in  the  real  estate  referred  to  in  and 
the  snbject  Cft  the  action  39901  and  also  cei> 
tain  furniture  and  equlpmoit  constlbitlDg 
what  is  spoken  of  as  the  hotel  plant  of  the 
Hotel  Stewart,  sltoated  on  Oeary  street  be- 
tween Mason  and  PoweU  streets^  In  said  city. 
^e  controversy  Is  between  plain  tiffs  in  both 
actions  and  the  defendants,  the  Stewart  Hotd 
Company  and  certain  of  Its  atodi^ciiieTS. 

The  Stewart  Hotd  Company  was  incorpo- 
rated In  Jane,  1806,  for  the  purpMe  <tf  cm- 
ducting  a  holtf  soon  after  the  great  fire  and 
earthquake  of  April,  1006.  The  coipMatloa 
acquired  certain  leasehold  Intwests  In  some 
immrored  ilots  titoated  at  the  comer  of 
Goug^  and  Eddy  streets.  In  said  dty.  There 
were  six  incorporators,  eadi  of  whom  coo- 
trlbated  $6,000,  Trtitch  appears  to  bave  been 
the  only  cash  cootrlbutlona  to  the  corpora- 
tlMi.  They  were  plaintiffs  Charles  A.  Stew- 
art and  Margaret  Stewart,  his  sister,  and  de- 
fendants John  W.  Mason,  John  O.  Barker,  T. 
W.  Nowlln,  and  A.  K.  DetwUer.  Dp  to  Jan- 
uary 14,  190S,  the  Stewart  Hotel  Company 
had  Issued  6,000  shares  of  Its  authorized 
capitalization  of  7,500  shares  of  the  par  value 
of  ¥10  each.  The  buildings  on  these  lots 
were  reconstructed  and  put  in  oondltlcxi  for 
hotel  purposes  and  were  opened  to  the  public 
under  the  name  of  Jefferson  HoteL  Charles 
A.  Stewart  was  president  of  the  corporation, 
and  both  he  and  Margaret  Stewart  were  at 
all  times  members  of  the  board  ot  directors 
until  shorUy  after  May  12,  1908,  and  Jointly 
owned  2,000  shares  or  one^rd  of  the  Issued 
shares  of  the  Stewart  Hotel  Company.  Tbes 
also  owned  a  lot  on  the  southerly  side  ot 
Geary  street,  near  Powell,  upon  whldi  th^ 
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erected  an  dght-story  building  to  be  known 
aa  the  "Hotel  Stewart."  Dnrlng  the  progress 
of  tbe  constrnctlon  of  this  bnllding  tbe  Stew- 
art Hotel  Conqnny  entered  into  negotiations 
with  tbe  Stewarts,  Oharles  and  Margaret,  for 
a  lease  of  tbe  Hotel  Stemrt,  and  In  tbe  lat- 
ter part  of  S^ntember,  1907,  the  work  of  In- 
stalling the  fnmltnre  and  equipment  was  com- 
menced, and  tbe  hotel  was  opened  for  bo^- 
ness  tbe  latter  part  of  Novwober  or  early  in 
I>ecember,  1907.  On  January  2, 1906,  a  lease 
of  tbe  Hotel  Stewart  premises  was  entered 
into  between  tbe  Stewarts  indlTidually  and 
tbe  Stewart  Hotel  Oon^ny  "for  the  full 
term  of  ten  years  from  and  after  the  Ist  day 
of  January,  1906,'*  at  the  monUily  rental  of 
$3,500,  containing  tbe  nsnal  eorenants  found 
In  such  leases^  and  requiring  (be  lessees  to 
fanilBb  a  snr^  bond  In  the  som  of  $15,000  to 
sectue  the  payment  of  ret^  and  flie  keying 
of  ttke  terms  ot  tbe  lease.  The  books  of  tbe 
Stewart  Hotd  Oon^ny  showed      profits  of 
the  Jefferson  Hotrt  as  follows:  In  Jannaiy, 
1906,  $1,566.56;  In  February.  $2,991.25;  in 
Marbfa.  $1,901.87;  In  April,  $1,474.88.  Tbe 
Hotel  Stawait  was  fitted  oat  at  an  nqpendl- 
tnre  of  $L06,S28.fl9  on  account  ct  which  there 
had  been  paid  jby  said  company,  piUa  to  Hay 
12, 1906^  as  fonnd  hy  tbe  court,  "only  tbe  sum 
of  $24,838.12,*'  and  that  on  that  date  the  com- 
pany wu  Indebted  to  Taxloas  creditors  about 
tbe  sum  of  $90,000,  and.  In  addltl<m  tb««to, 
$2,000<mai^nnnlssQry  note  toBlla  B.  Ban8<»n 
and  $8,528.60  to  ttw  Stewarts  tot  rent  of  the 
Hfitel  Stewart   It  appeared  that  tbe  Hotel 
Stewart,  to  the  dose  ot  April,  1906,  snffered 
operating  net  losses  as  follows:  January, 
1906,  $5,516.45;  Febniary,  $1,664.26;  March, 
profit,  $420.70;   April,  loa^  $L,360.W.  The 
stat^ent  of  accounts  payable  ^owed  an  In- 
d^Kedness  at  the  enA  at  January  of  $122,- 
754.88  and  at  the  end  of  April  of  $133,054.13. 
The  court  made  the  following  finding: 
"XIII.  Tb«  oonrt  finds  that  on  the  12th  day 
of  May,  1908,  and  for  two  or  three  months  prior 
thereto  said  defudant  Stewart  Hotel  Oompany 
owed  to  W.  ft  J.  Sloane  Company,  one  of  ito 
creditora,  a  sum  in  excess  ot  $50,000  for  furniture 
and  carpets  installed  in  said  hotel;  that  said 
W.  ft  J.  Sloane  OcHnpany,  together  with  other 
creditors,  had  been  pressing  said  defendant 
Stewart  Hotri  Company  for  sraae  montiisprevi- 
OUB  for  payment  of  their  debts ;  that  said  W.  &  J. 
Sloane  Cwnpany  liad  diortly  prior  to  the  12di 
dar  of  May,  1908,  threatened  that  unless  their 
indebtedness  was  immediatel;  or  quickly  adjust- 
ed ther  would  institate  litigation  and  either  at- 
tach all  the  property  of  the  defendant  Stewart 
Hotel  Company  or  involve  it  in  expensiTe  and 
minons  litigatioii ;  tbat  defendant  Stewart  Hotel 
Company  endeaTored  to  raise  funds  to  meet  the 
oUigatiras  of  said  W.  ft  J.  Sloane  Company,  but 
was  unaWe  to  do  so;    that  said  defendant 
Stewart  Hotri  Company  endeavored  to  obtain 
terns  and  time  from  said  W.  ft  J.  Sloane  Com- 
pany and  its  other  creditors,  but  was  r^sed 
in;  and  all  coneesnons  or  indulgence  or  addi- 
tlobal  terma  or  titsc  or  credit;  that  said  de- 
f«dint  Stewart  Hotd  Company  -was  unable  to 
obtain  financial  assistance  from  ^ther  its  stock- 
hold  ars  or  from  banks  in  San  Francisco." 

There  bad  been  much  discussion  In  the 
boftrd  of  directors  as  to  tbe  financial  stress 
onder  wblch  tbe  Hotei  Stewart  was  being 


<^rated,  and  on  May  2,  1908,  tbe  president 
called  a  special  meeting  at  which  tbe  min- 
utes show  the  following,  all  directors  being 
present  except  Barker: 

"The  purpose  ot  the  meeting  was  announced 
to  be  for  the  parpoee  of  conndering  and  acting 
upon  a  tffopofdtion  for  the  disposal  of  this  com- 
pany's lease  of  the  Hotel  Stewart  together  with 
tbe  hotel  idant  consisting  of  furniture  and 
flxtnres  and  aDjwaoDal  property,  as  a  wholes 

"Oharles  A.  Stcwsrt  and  Maivaret  Stewart, 
as  individuals^  asked  the  board  if  the  company 
would  accept  a  proposition  from  them  to  take 
the  Hotel  Stewart  off  the  hands  of  the  company 
and  assume  all  the  liaMlitiee  of  the  company 
incurred  in  promodng  the  seme,  in  conridera* 
tion  of  $20,000  of  the  capital  stock  of  tbe  com- 
pany held  by  said  Chas.  A.  and  Masgaret  Stew- 
art to  be  turned  back  to  the  treasury  ot  the 
company. 

"A  general  discussion  of  said  proposition  wss 
had,  and  the  board  expressed  a  willingness  to  ac- 
cept such  a  proposition,  substantially  as  offered, 
if  the  details  could  be  equitably  adjusted  be- 
tween tbe  parties,  and  in  order  to  act  intelligent- 
ly it  was  suggested  that  the  offer  be  put  in 
writing  and  submitted  to  the  board.  Adjourned. 

"T.  W.  NojFlin,  eot" 

The  mlnntes  for  May  12,  1908,  show  as 
follows: 

"The  board  met  pursuant  to  notice,  st  tbe 
c^ce  of  the  company,  Na  848  Gough  street, 
San  Francisco.  Cal.,  this  12tb  day  of  May, 
1906,  at  8  o'dock  p.  m.  Present:  Chas.  A. 
Stenrt,  president :  Margaret  Stewart;  John 
G.  Barker:  Jcdm  W.  Mason;  T.  W.  Nowlin. 
Mr.  Noah  W.  Gray  met  with  the  board.  The 
minutes  ot  the  last  regular  and  adjourned  and 
fecial  meetings  were  read  and  diily  appror- 

"THie  following  pronpaa].  la  writing,  was  sub- 
mitted to  the  board  by  Chas.  A.  Stewart  and 
Margaret  Stewart: 

*'  'San  Francisco.  CaL,  May  12,  1908. 

"  'Board  of  Directors,  Stewart  Hotri  Compa- 
ny—Gentlemen: The  undersigned,  Cluu>le8  A. 
Stewart  and  Margaret  Stewart,  benby  offer 
and  tender  to  the  Stewart  Hotel  Company  the 
following  prciiKmition:  We  will  take  an  assign- 
ment of  the  lease  of  the  Hotel  Stewart  on  Geary 
street  near  Powell  and  a  bill  of  sale  of  all  the 
furniture  and  fixtures  and  hotel  plant  therein, 
from  the  company,  and  in  connderation  therefor 
will  transfer  to  the  company  all  of  the  cap- 
ital stock  which  we  own  in  the  Stewart  Hotel 
Company,  being  2,000  shares  of  the  par  value 
of  $20,000.  We  will  assume  and  pay  all  the 
liabilities  incurred  and  now  outstanding  in  pro- 
moting  and  operating  the  Hotel  Stewart  and 
hold  the  company  harmless  therefrom  and  will 
assume  and  pay  the  note  of  Ella  B.  Ransom  for 
the  sum  ot  $2,000.  The  company  to  assume  and 
pay  all  the  liabilities  incurred  and  now  outstand- 
ing on  account  of  the  Hotd  Jefferson  and  hold 
us  harmless  therefmn,  all  accounts  to  be 
brought  up  to  May  1,  1908,  and  this  <^er  to 
take  effect  as  of  that  date.  Very  reqwetfuUy, 
Chas.  A.  Stewart,  Margaret  Stewart' 

"Up<Hi  motion  of  Director  Jno.  W.  Mason  and 
second  of  Director  T.  W.  Nowlin,  it  was  resolved 
that  the  said  proposal  <^  Chas.  A.  Stewart  and 
Margaret  Stewart,  as  submitted,  be  accepted 
by  this  company,  and  that  the  president  and 
secretary  be,  and  they  are  hereby,  instructed  and 
empowered  to  execute  on  behalf  <rf  the  company 
whatever  instruments  may  be  required  to  effect 
the  transfers  covered  by  Mid  pnvosal,  and  that 
the  stock  received  from  ssM  Ghaa.  A.  Stewart 
and  Margaret  Stewart  on  account  ot  said  tran»- 
fer  be  turned  foto  the  treasury  of  this  company. 
Said  resolution  was  unanimouiiy  adi^ed  by 
tbe  vote  of  the  directors  present,  excepting  the 
directors  CbaSL  A.  Stewart  and  Margaret  Stew- 
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art.  -who  alMPtaimed-fsoia  votiiu:  on  said  TtmUxi- 
tion.   Adjoarned.  T.  W.  Nowun,  Secretary." 

The  transaction  was  consummated  by  blU 
of  sale  of  the  furniture  and  equipment  of  the 
Hotel  Stewart  executed  by  the  corporation 
to  the  Stewarts,  taking  date,  however,  of 
May  1.  190&  The  bUl  of  sale  recited  that 
the  conveyance  "is  made  without  reservation 
on  the  part  of  fiald  first  party  [the  corpora- 
tion], but  subject  to  all  outstaadlag  claims 
for  the  purchase  of  said  described  personal 
property  or  any  part  thereof,  which  said 
claims  the  second  parties  [the  Stewarts]  have 
assumed  and  agreed  to  pay  holding  said  first 
party  free  from  all  liability  therefor."  The 
assignment  of  the  lease  declared  that  It  was 
"Intended  as  a  cancellation  of  said  lease  and 
merger  of  the  same  1q  the  said  parties  of 
the  first  part  therein  named  [the  ^warts]." 
The  proposition  of  the  Stewarts  was  that 
"all  aocounts  to  be  brought  up  to  Bfay  1, 
1908,  and  this  offer  to  take  effect  as  of  Qiat 
date";  and  this  was  the  date  at  which  the 
relation  ofltbe  corporation  to  the.botiness 
of  the  Hotel  Stewart  ceased.  At  1^  point 
It  may  be  stated,  as  found  by  the  court,  that 
the  Stewart  Estate  Company,  plalntUf  In  ac- 
tion 89901,  "since  the  SOtb  day  of  April. 
1908,  has  been  a  coiiwratlon  duly  organiz- 
ed," etc..  and  that  on  May  20, 1808,  the  Stew- 
arts conveyed  to  the  Stewart  Estate  Com- 
pany by  grant  deed  the  said  lots  and 
hotel  buildings  on  Geary  street  and  the 
leasehold  property,  The  Stewarts.  Charles 
and  MArgaret,  hold  all  the  stock  in  the 
Stewart  Est&te  Company  and  went  into 
possesalwi  and  control  .of  the  Hotel  Stewart 
at  the  date  of  the  transfer  by  the  Stewart 
Hotel  Cwnpany,  and  ever  since  have  been  in 
possession  and  control  of  said  property,  re- 
ceiving to  Us  use  the  issues  and  profits 
thereoL   Says  the  brief  of  appellants: 

"The  prhidpal  legal  auestiim  involved  is 
whether  the  transactton  of  May  12,  1908,  be- 
tween the  defendant  Stewart  Hotel  Company, 
on  die  one  hand,  and  the  plaintiffs  Charles  A. 
Stewart  and  Margaret  Stewart,  on  the  other, 
while  acting  as  mrectors  and  stockholders  of 
that  corporation,  violated  sectiw  809,  of  the 
Civil  Code." 

This  section  provides  as  follows: 

"The  directors  of  corporations  must  not  make 
dividends,  except  from  the  surplus  profits  aris- 
ing from  the  business  thereof;  nor  must  they 
o-eate  any  dttots  beyond  their  subscribed  capital 
stock;  nor  must  they  divide,  withdraw,  or  pay 
to  the  stockholders,  or  any  oi  them,  any  part  of 
the  capital  stock,  except  as  hereinafter  provid- 
ed, nor  reduce  or  increase  the  capital  stock,  ex- 
cept as  herein  spedaUy  pnmded.  *  *  • 
Nothing  herein  prohibits  a  divimoo  and  distribn- 
tiop  of  the  capital  stodc  of  any  corporation 
whidi  remains  after  the  payment  ctf  all  its  debts, 
upon  its  dissolntion,  or  the  expiration  ita 
term  of  exigence." 

In  th^  answers  and  cross-oomplalnts  It 
is  son^  to  have  the  transfier  of  said  lease 
to  the  Stewarts  declared  to  be  a  xuillll?^.  that 
ll^alntlffs  be  required  to  accoontfw  the  rents, 
issues,  and  profits  of  said  real  and  personal 
property  from  the  1st  day  of  May,  1908,  for 
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reasonable  attorney's  fees,  fdr  Jadgmoit 
against  plalntUF  Stewart  Estate  Company 
and  the  cross-defendants,  Charles  A.  and 
Margaret  Stewart,  for  the  amount  found  due 
upon  such  accounting,  and  guletlng  the  title 
of  defmdants  to  said  leas^ld  and  persnul 
property. 

The  court  adjudged  Qie  plaintifBs  to  be 
■*the  absolute  owuera  ot  the  pn^>ertT  de- 
scribed in  the  oomplaint  herein,  and  are  en- 
titled to  the  exduslr«  possession  Uiereof." 
and  that  "defendants  have  not.  nor  has  d- 
ther  or  any  of  thm.  any  right,  titl^  Inter- 
est^ or  claim  in  or  to  the  property  described 
in  the  complaint"  Defendants  aroeal  from 
the  Ju^mrat  and  from  the  ordtf  draylng 
the  several  motions  for  a  new  trial. 

It  becomes  necessary  to  state  such  further 
findings  of  fact  as  formed  the  basis  of  (he 
court's  iconclusloas  of  law  and  Jw^meat 
We  quote  from  tSie  findings  In  actloD  3BO0t 
Following  finding  Xin,  above  quoted,  the 
court  found: 

"XIV.  The  court  finds  that  if  attachment  pn>- 
cee-jings  had  been  instituted  by  said  W.  ft  J. 
Sloane  Company  or  the  other  creditors,  or  bank- 
ruptcy nroceedingB  had  been  instituted  by  them, 
it  would  have  involved  the  defendant  Stewart 
Hotel  Company  In  heavy  loss  and  possiMe  ruin. 

"XV.  The  court  finds  that  on  said  12th  day  of 
May,  190S,  and  for  some  time  prior  thereto, 
tbe  lease  tiiat  defendant  Stewart  Hotel  Com- 
pany had  of  said  Stewart  Hotel  property  wu 
-proving  a  hea^  burden  and  a  Ilabihty,  whidi 
said  Stewart  Hotel  Company  was  at*  tnftt  time 
unable  to  meet." 

The  court  found  that  at  the  time  the  Stew- 
arts' proposal  was  acted  upon  all  the  sbK^- 
holders  of  the  Stewart  Hotel  Company  were 
present  "save  and  except  (Interveners)  Caro- 
line B.  Detwiler  and  De  EJtta  A.  Detwller," 
and  as  to  them  the  court  found  that  th^ 
"bad  notice  and  knowledge  of  said  sale  of 
said  property  and  the  assignment  of  said 
Ic.ise  and  the  circumstances  surrounding  the 
same,  within  a  abort  time,  not  exceeding  90 
days,  after  the  12th  day  of  May,  1908,  and 
that  said  interveners,  Carcdlne  B.  Detwller 
and  De  Etta  A.  Detwller,  did  not  at  any 
time  protest  or  object  thereto  and  did,  by 
their  failure  to  protest  and  object  thereto^ 
acquiesce  In  said  transaction." 

As  to  the  motive  for  entering  into  the 
transaction  the  court  found  as  follows: 

"XXI,  The  court  finds  that  for  the  purpose 
of  saving  the  defendant  Stewart  Hotel  Com- 
pany from  financial  loss  and  ruin,  and  for  the 
purpose  of  reheving  said  Stewart  Hotel-  Com- 
pany from  the  burden  of  the  indebtedness  in- 
curred in  the  equipment  of  the  Hotel  Stewart, 
and  for  the  purpose  of  relieving  said  b'tewart 
Hotd  Company  from  the  burden  and  litbUIty  of 
the  lease  held  Of  it,  and  for  the jparpose  o(  sav- 
ing to  the  defoidant  Stewart  Hotel  Company 
the  valuable  and  profit-paying  asset  ot  the  Hotd 
Jelferson.  and  for  the  purpose  eft  making  said 
Stewart  Hotei  Company  a  gobig  proflt-makin* 
concern  instead  of  a  finandallj  burdened  cor- 
poration,, the  proposal  made  by  said  Charles  A. 
Stewart  and  Margaret  Stewart,  hereinbefore  in 
tbeee  findings  referred  to,  was  accepted  by  t^e 
defendant  Stawart  HoCal  Ousvany  after  a  foU 
and  fsit  diseqasipa.'* 
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Al80  U  follows! 

"XXV.  The  court  finds  that  the  cousideration 

gaid  b7  said  Charles  A.  Stewart  and  Margaret 
tewart  for  the  ccakveyance  and  deliver;^  to 
them  of  said  hotel  plant,  furniture,  fumishmgB, 
and  equipment,  together  with  the  assignment, 
cancellation,  and  surrender  of  said  lease,  was  a 
full,  fair,  and  adequate  consideration,  and  was 
at  the  time  bdieved  1^  all  the  Btockht^ers  of 
said  Stewart  Hotel  Company  to  be  such. 

"XXVI.  ale  court  finds  that  all  the  stock- 
holders and  directors  present  at  the  meeting  of 
Uay  12,  1008,  b^eved  said  proposal  and  lU 
acceptance  and  the  transfers  made  in  pursuance 
thereof  to  be  for  the  best  interests  of  the  de- 
fendant Stewart  Hotel  CiHnpanr,  and  believed 
them  to  be  absolutdy  necessaiy  to  save  said 
Stewart  Hotd  Companr  from  serious  loss  or 
fiuasdal  ruin,  and  they  acted  opon  said  b^i^  in 
acceptine  aaia  proposal 

'  "XXVII.  The  court  finds  that  ImmediBtdy 
after  the  12th  day  of  May,  1008,  then  was  a 
complete  novation  of  all  the  indebtedness  of  the 
defendant  Stewart  Hotel  Company  arising  out 
of  the  eauiunent,  famishing  and  operation  o' 
th»  Botd  Bteirart,  by  and  through  which  the 
Stewart  Hotd  Companr  was  relieved  <^  all  of 
its  debts  ai^egating,  as  hereinbefore  found, 
more  than  $90,000;  and  said  debts  wer&  with 
the  knowleii^  and  consent  and  ratification  of 
the  creditors  of  the  Stewart  Hotel  Cotopany, 
aaaumed  by  aaid  Charles  A.  Stewart  and  Mar- 
garet Stewart  personally,  and  were  fully  paid 
by  them  prior  to  the  tune  of  the  CMumence- 
ment  of  this  actiMi.  •  •  • 

"XXIX.  The  court  finds  that  the  capital  stock 
of  defendant  Stewart  Hotel  Company  was  not 
reduced  or  withdrawn  or  divided  or  paid  over 
in  any  manner,  or  in.  any  sum,  by  reason  of  the 
proposal  and  acceptance  of  Mav  12, 1908,  or  by 
reaaoD  of  the  1^  of  sale,  transfer,  or  delivery  of 
the  furniture,  equipment,  furnishings,  and  hotel 
plant,  or  by  reason  of  the  assignment,  cancella- 
tion,  or  surrender  of  the  lease  or  the  transfer  to 
the  defendant  Stewart  Hotd  Company  of  said 
2,000  duures  of  stot^  and  farther  finds  that  it 
was  not  reduoed,  divided,  or  withdrawn  in  any 
manner  <a  for  any  amount,  hy  reason  of  any 
fact  alleged  in  any  of  the  {aeaxHngt  in  tiiis  ao* 
tion. 

"XXX.  lAe  court  further  finds  that  neither 
the  capital  stock  nor  the  assets  of  said  corpora- 
tion were  divided,  withdrawn,  paid  over,  dimin- 
ished or  impaiKd  in  any  mann^  and  further 
finds  that  the  ImaAohA  of  said  Hotel  Stewart 
had  DO  value  of  any  kind." 

It  was  farther  foond  that  the  Sewart  Ho- 
tel Company  contlinied  In  business  tot  more 
than  three  years  after  said  proposal  and 
agreement,  "and  no  objection  was  at  any 
time  made  to  said  proposal  and  agreement  and 
the  consummation  thereof  by  any  of  the 
stockholders  of  said  corporation  until  the 
year  1912" ;  that  all  the  terms  and  conditions 
of  said  proposal  and  its  acc^tance  long  pri- 
or to  the  commencement  of  this  action  "were 
fVilly  performed,  kept,  dls<^rged  and  exe- 
cuted"; that  aU  the  debts  of  the  Stewart  Ho- 
tel Company  owing  by  It  oo  May  12,  1908, 
hare  since  said  time  atfH  before  the  com- 
mencement of  this  actioti'B^en  fnlly  paid  and 
discharged ;  that  all  of  the  outstanding  stock 
of  said  comimny  amounts  to  6,600  shares; 
that  there  la  not  now  in  the  treasury  of  said 
company  the  2,000  shares  which  were  trans- 
ferred to  it  by  the  Stewarts;  and  that  said 
stock  so  transferred  "has,  since  the  transfer 
thereof,  been  in  whole  or  In  part  reissued  by 
defendant  Stewart  Hotel  CtHnpaay,**  Jt  wa» 


farther  found  that  the  transactions  done 
under  the  proposal  of  May  12,  1908,  "were 
not  void  nor  voidable,  imt  that  each  of  them 
was  duly  and  r^larly  and  legally  done 
without  fraud  or  fraudulent  Intent  and  for 
a  fall)  fair  and  adequate  c<Mislderation" ; 
that  the  Stewarts  conveyed  said  property  to 
the  Stewart  Estate  Company  on  May  20, 
1908 ;  that  said  company  acquired  said  prop- 
erty "with  full  knowledge  of  the  facta  In 
these  findings  made" ;  and  that  said  convey- 
ance to  eaid  conq)any  was  not  made  in  col- 
lusion with  said  Stewarts  or  either  of  tbem, 
"nor  was  It  made  to  defeat  the  claims  of 
defendants  or  Interveners,  or  any  one  else." 

[1]  It  cannot  be  disputed  that  In  transfer- 
ring to  its  stockholders  Cbarles  and  Margar- 
et Stewart  the  lease  and  plant  of  the  Hotel 
Stewart  the  directors  of  the  Stewart  Hotel 
Company  were  dlsposlngr  of  the  company's 
capital  8to(A,  that  is  to  say,  of  Its  capital  or 
assets.  Among  the  numerous  cases  dted  by 
app^lants  as  explanatory  of  the  statute  are 
Martin  v.  Zellerbach,  38  Oal.  300,  99  Am. 
Dec.  365;  Kohl  t.  lillentbal.  81  Cal.  378,  20 
Pac.  401,  22  Paa  689,  6  U  B.  A.  520;  Tap- 
scott  v.  Mexican  Colo.,  etc.,  Co.,  163  Cal.  667, 
96  Pac.  271 ;  Schulte  r.  Boulevard,  etc.,  Go.» 
164  CaL  464,  129  Pac.  582,  44  U  A.  (N. 
S.)  156,  Ann.  Cas.  1914B,  1013. 

[2]  The  general  role  Is  so  thoroughly  well 
settled  that  any  discussion  concerning  Its  ap- 
plication ordinarily  would  be  superfluous. 
Meeting  the  portion  of  reepondents  that  the 
facts  here  famish  an  exc^titm  to  the  rule, 
appellants  say: 

"Let  it  be  conceded  for  purposes  of  the  argu- 
ment mly  that  the  transactiini  by  whidi  a  cof^ 
porati<m  ottenpts  to  exchsnge  its  assets  for  cw- 
tificates  of  stock  heid  a  stocUiolder  mi^t 
be  beneficial  from  the  standpoint  of  the  corpora- 
tion ;  yet  nevertheless  w6  insist  as  a  proposi- 
tion of  law  that  it  is  no  more  valid  than  if  such 
transaction  were  a  detriment  to  the  eoriKwation, 
for  the  simple  reasm  that  it  Is  a  transaction  pro- 
hiUted  by  statute." 

Aa  we  view  the  case,  and  as  appellants 
seem  to  view  it,  this  statement  presents  the 
principal  question  submitted  for  decision. 
Appellants  dta  Martin  v.  Zellerbach  and 
Kohl  T.  LUlenthal,  supra,  as  dedsive  of  the 
question.  On  tlie  other  hand,  respondents, 
while  conceding  the  general  rule  to  be  as 
claimed  by  appellants,  contend  that,  "like  all 
general  mles,  howev«.  It  Is  subject  to  cer- 
tain well-recognlzed  exceptions,"  which,  "in- 
stead of  weakening  or  destroying  the  rule. 
Indicate  most  clearly  the  philosophy  of  it" ; 
that  "In  this  state  we  have  no  law  in  terms 
forbidding  a  corporatloa  to  acquire  Its  capi- 
tal stock."  L  e.,  its  shares;  that  "the  acqui- 
sition by  the  corporation  cA  its  capital  stodt 
is  not  Ipso  facto  void."  It  is  pointed  out 
that,  the  statute  (Civ.  Obde,  1  843)  provides 
that  a  corporation  may  acquire  its  own  stock 
unjier  the  assessment  scheme  provided  by 
law;  that  a  corporation  may  likewise  ac- 
quire Its  own  stock  In  payment  of  a  debt  ow- 
ing by  a  stodcholdw  to  it;  or  to  secure  It 
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from  lofls  (RalstoD  r.  Bank  of  Oallfomla,  112 
OaL  208,  4A  Pac.  47®,  and  It  may  be  cock- 
led to  1hi7  back  Its  own  caiHtal  ato<^  If  at 
tbe  Ume  of  its  lasne  It  contracted  to  do  so. 
(Scbulto  T.  Boulevard  Oard^  Uud  Co.,  164 
CaL  464,  129  Paa  582,  44  I*  B.  A.  [N.  S.] 
156,  Ann.  Oas.  1914B,  1013). 

In  the  ZeUerbacfa  Oase^  38  OaL  SCO,  9B  Am. 
Dec  365,  two  oorpwatloDs,  the  Shueka  UUce 
Oompany  and  the  Miners'  Dltdi  Oozt^HUiy, 
owning  in  severalty  several  wata  ditches, 
and  having  no  Interests  in  common,  agreed 
to  form  a  new  corporatlfHi.  to  be  called  the 
E?iireka  Lake  Water  Company,  to  whldi  each 
should  c<Hivey  all  Its  proper^;  Oie  atock 
of  the  new  corporation  to  be  distrlbated  in 
certain  pnqtortlons  to  the  sto(^olders  of 
said  two  old  corporations.  The  Enreka  Lake 
Company  was  indebted  to  pialntiff  in  the  ao> 
tion,  who  obtained  a  Judgment  against  It  and 
became  tbe  parcbaser  ot  its  pnq;>erty  tmder 
execution  sale,  obtaining  the  sherUTs  deed 
theiefbr.  Befbre  plaintiff  obtained  the  Jndg- 
ment  the  defendant  recovered  a  Juf^ment 
against  the  new  asporatlon  and  became  the 
pordiaser  ot  the  whole  of  Its  pnjferty  npon 
execution  and  obtained  a  sheriff's  deed  there- 
for. Plaintiff  sned  to  recover  possession  of 
tlie  property  whidi  he  had  bon^t,  and  the 
f or^l^  facts  were  set  up  as  an  equitable 
defense.  It  was  the  pn^erty  ol  the  Bureka 
Lake  Company  that  was  In  controversy.  The 
court,  after  saying  that  the  transaction  as 
agreed  npcm  and  attempted  to  be  carried  out, 
if  effectual  in  law,  would  of  necessity  have 
resulted  In  an  alienation  of  the  entire  prop- 
erty and  cai^tal  of  the  Eureka  Lake  Com- 
pany, and  that  not  a  dollar  would  have  re- 
mained to  satisfy  the  donands  of  creditors, 
said: 

"Tbe  contract  was  that  this  stock  [In  the  new 
corporation]  waa  to  be  isaued,  and  It  was  after- 
waraa  isaued,  directly  to  the  stockholders  of  tJie 
Eureka  Lake  Company,  It  does  not  vary  the 
prindftle  that  the  coDsideratitai  to  be  paid  was 
stock  instead  of  money.  If  the  contract  had 
been  that,  on  the  transfer  of  the  property,  the 
Eureka  Lake  Water  Company  would  pay  to  the 
stockholders  of  tbe  Eureka  Lake  Company 
9100,000  in  cash  as  the  price  of  the  property, 
the  legal  proposftioo  involved  would  have  been 
precisely  the  same  as  In  this  caa&  In  either 
case  the  cousideratitni  would  have  been  paid, 
not  to  the  trustees,  as  a  fund  primarily  liable  to 
auditors,  but  to  the  stockholders,  for  their  own 
nsBh" 

It  will  be  observed  that  the  point  decided 
was  that  tbe  shares  of  tbe  new  company  rep- 
resenting, as  they  did,  the  capital  or  assets 
of  the  corporation,  could  not  be  divided  or 
distributed  to  the  stockholders ;  for  It  would 
in  effect  be  a  distribution  of  the  capital  and 
was  expressly  forbidden  by  statute.  The 
court  said: 

"We  wish  it  to  be  exiweasly  understood  that 
oar  dedsitHi  is  limited  to  the  precise  facts,  as 
disclosed  by  the  recosd.  That  it  may  not  be 
regarded  as  covering  broader  grounds  than  in- 
tended, we  deem  it  proper  here  to  say  that  we 
exprett  no  opinion  upon  the  question  whether 
pn^r^  ot  me  kind  m  question  may  be  trans- 
ferred by  pared  and  the  ddlvery  o£  possoarion, 


whether,  if  there  are  two  rival  corporations, 
like  the  Eur^a  Lake  Company  and  the  Miners* 
Ditch  Company,  organised  for  the  same  purpose 
of  sui^lying  water  to  a  minhiB  regloa  where 
Che  demand  Is  limited,  which,  in  eonseqaoice 
of  the  greater  expense  of  managing  Mtt  two  sjqi- 
arately,  and  tbe  eompetltioD,  are  both  doing 
busiBcas  at  a  loss,  ana  are  Uabie  to  become  in- 
solvent, it  would  not  be  lawtnl.  In  pursuance  of 
tbeix  interests,  to  form  a  new  corporation  for 
the  same  purpose,  and  convey  the  property  ot 
both  to  such  new  ct^poration  in  the  manner  pur- 
sued In  this  instance,  provided  the  new  corpora- 
tion, as  a  part  of  tbe  arrangement,  should  as- 
sume and  become  obligated  to  pay  all  the  debts 
ot  the  <Hd  corporation.  Sndi  an  arrangemoit 
□light  be  for  the  interest  of  all  parties,  ci«dlton 
as  well  as  stockholders,  and,  if  lawful^  would  be 
valid  as  to  all.  The  personal  liabih^  of  the 
stockholders  in  sudi  case  would  continue,  and 
no  property  would  be  withdrawn  from  liuility 
to  uie  creaiton^  demanda  The  prohibition  m 
the  thirtoenth  section  of  the  act  concerning  car- 
porations  is  directed  against  the  trustees,  and 
seems  designed  to  protect  creditors  as  such, 
and  also  to  protect  the  stockholders  against  their 
mismanagemmt.In  distributing  capital  stock  in 
the  form  of  dMdends,  with  a  view  of  b(dding 
out  the  idea  that  the  corporation  is  more  pros- 
perous than  It  is,  for  the  purpose  of  promoting 
some  unlawful  object.  If  all  parties  interested 
are  secured  from  injury,  and  the  purpose  is  a 
lawful  one,  the  object  of  the  proviaicMi  would 
seem  to  be  accomplished,  and  there  would  be  no 
one  entided  to  complain.  Such  a  transaction 
was  regarded  as  lawful  in  Treadwdl  v.  Salis- 
bury Manufacturing  Cov,  7  Gray  (MaasO  8»3  [66 
Am.  Dec.  4901.    But  we  do  not  intend  to  ex- 

Siress  any  opinW  on  these  grave  questicMis  now, 
or  no  sufficient  facts  are  presented  in  the  plead- 
ings or  findings  to  require  it,  and  we  only  allude 
to  the  questions  in  order  to  guard  our  opinion  in 
so  important  a  case,  from  miscwstmetion  v 
misapprehension.'* 

The  Ulientbal  Case,  81  CaL  373,  20  Pae 
401,  22  Paa  689,  6  L.  B.  A.  520,  Involved  a 
similar  question.  Ibere  two  mining  corpora- 
tions, the  Head  Center  Consolidated  Mining 
Comiwny,  la  California  corporation,  and  the 
TnnqulUty  Mining  Company,  a  New  Jers^ 
corporation,  owiUng  contiguous  mining  claims, 
formed  a  new  corporation,  to  which  they 
severally  conveyed  tti^r  mbies,  the  new  cor- 
poration, called  the  Head  Center  ft  Tran- 
quility BiEbitng  C(»npany,  paying  tberefOT  lOOr 
000  slMres  of  the  stock  ot  the  new  company 
to  eadi  of  the  two  oozxwratlODs.  ^e  case 
related  to  the  shares  issued  to  the  Head 
Center  Company.  The  ground  conveyed  Itf 
this  company  to  the  new  company  did  not 
comprise  all  the  property  of  the  Head  Cento' 
Company,  and  it  stUl  otmtinued  to  carry  on 
corporate  builneas  and  reducing  ores.  It 
was  not  free  from  di^  and  aftnmrds 
levied  an  assessment  and  paid  np  its  then 
"TitHqg  indebtedness.  Its  term  of  corporate 
existence  had  not  expired,  and  the  company 
had  not  dl^ncorpoqpMed.  Halntlff  Kohl  and 
others  commence4a%io  action  against  the 
Head  Center  Company  and  certain  <^  its  ct- 
fleers,  alleging  ownership  In  certain  of  the 
100,000  shares  of  the  new  company  so  re- 
ceived for  the  sale  of  the  pn^erty  of  the 
Head  Center  Company.  Defendants  (Aaimed 
that  these  shares  were  the  property  and  as- 
sets of  the  Head  Center  Company,  that  the- 
company  had  no  right  under  the  law  to  di» 
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tribute  tliem  to  Us  stockholdeni,  and  tbat  4tt 
dlrecton  were  entitled  to  represent  and  TOte 
tlma  at  all  meetings  of  the  new  company. 
FlalntUb  bad  Judgment  In  tbe  lower  court, 
and  on  appeal  tbe  judgment  -vas  reversed. 
Among  othOT  tblngs,  tbe  court  raid: 

'Hiere  is,  however,  one  other  fact  foand  by 
tb»  court  necessary  to  tbe  support  of  its  judg- 
in«it,  if  uuder  the  law  it  could  be  supported  at 
all,  but  which  finding  we  do  not  think  IB  support- 
ed by  the  evidence  That  finding  ia  that  it  was 
'mutually  understood  and  agreed  by  and  be- 
tween the  stof^holdera  of  both  the  old  com- 

Knies  that  the  stock  of  the  new  company  should 
equally  divided  between  and  belong  to  the 
•toc^diders  of  the  old  oompaniea.* " 

It  was  not  decided  tbat  tbe  consolidation 
was  lllegaL  Tbe  point  decided  waa  tbat  the 
stockholders  of  the  old  Head  Center  Com- 
pany (plaintiffs  being  anch)  were  not  entitled 
to  hSTe  th^r  proportion  of  the  Bto<^  of  the 
new  company  distributed  to  them  for  the 
reason,  given  In  the  Zellerbadi  Case,  that  it 
would  In  ^ect  be  dlatrlbutlng  tha  capital 
or  aaaeta  of  the  Head  Center  Company. 

So  it  was  held  in  San  rrandaco,  eta,  B. 
B.  Co.  T.  Bee.  48  CaL  398.  406: 

"It  was  certainly  not  competmt  to  the  mem- 
bere  of  that  corjmration  to  dissipate  this  fund 
and  place  it  b^(»id  the  reach  of  creditors  by 
merely  going  through  the  prooees  of  reiooorpora- 
tion,  taking  on  a  new  corporate  name,  transfer^ 
ring  the  assets  of  tbe  old  corporation  to  the  new 
one  without  consideration,  and  issuing  the  cap- 
ital stock  in  the  new  corporaticm  to  the  holders 
of  the  capital  stock  of  the  old  corporation.  This 
transaction  involved  a  breach  of  podtive  statute 
law." 

We  will  next  notice  two  of  the  many  cas- 
es dted  by  respondent 

In  Balaton  t.  Bank  of  CaUfotnla,  U2  CaL 
aOS,  44  Pac.  476,  one  Banm  held  a  eertUkate 
for  60  of  defendant's  shares  which  provided 
that  no  transfer  of  the  stodc  would  be  made 
m  the  books  until  payment  of  all  indebted- 
ness due  the  bank  from  the  stodOiolder  In 
whose  name  tbe  stock  might  stand.  In  1881 
Baum  transferred  tbe  stock  to  Bather,  who 
on  September  13,  1886,  demanded  tbe  trans* 
for  of  the  stock,  Baum  was  then  Indebted 
to  the  bank  beyond  the  value  of  the  stock. 
Tbe  demand  was  refused.  Soon  after  Satber 
died,  and  in  April,  1888,  said  shares  were 
distributed  to  plointifls  In  trust  under  Sath- 
er'B  will  On  March  10.  1887,  tbe  bank  sold 
and  transferred  to  Qreenebaum  ft  Co.,  at  a 
large  discount,  the  indebtedness  held  by  it 
i^alnst  Baum.  On  July  3,  1888.  plalntifts 
demanded  re^stry  of  the  transfer  of  the 
stock,  whldi  was  refused  unless  ptolntlffs 
would  pay  the  balance  of  its  claims  against 
Baom  above  the  amount  received  from 
Greenebanm  ft  Co.  TbB  action  was  4n  trover 
for  the  conversion  at  the  shares.  Defiant 
recovered  in  the  trial  court  and  on  appeal 
the  Jnt^ment  was  reversed,  and  a  judgment 
directed  in  favor  of  idaintUfs  for  the  value 
of  the  shares  at  tbe  time  tbe  second  demand 
was  made  and  interest  from  that  date.  We 
duote  from  tbe  opinion: 
184  P.— 40 


"The  argument  that  the  corporation  becomes 
the  owner  of  the  shares  converted,  and  hence 
that  its  stock  Is  reduced  otherwise  than  in  the 
manner  provided  by  law  (Civ.  Code,  |  809),  and 
hence  further  that  sad)  convasion  is  legally 
impoeuble  because  contraveniDg  the  iwlicy  of 
the  law,  has  no  great  force.  If  necessary  to  save 
itself  from  loss,  the  bank  might  have  contracted 
for  and  have  received  the  otle  to  these  shares 
in  payment  of  Beam's  debts  to  it,  and  the  trans- 
Bccon  would  have  been  perfectly  legal.  Bx 
parte  Holmes,  5  Cow.  [N.  Y.]  426.  With  the 
same  purpose  in  view  the  bank,  apparently  in 
good  faith  and  under  claim  of  right,  refused  the 
registry,  and  this  had  the  undesigned  effect  of 
converting  the  shares;  and  it  Is  not  perceived 
how  acquisition  of  title  by  this  means  can,  though 
wrongful  as  regards  the  plaintiffs,  be  more  ob- 
nozioas  to  public  policy  than  by  contract  in  the 
case  SDpposed.  The  authorized  capital  is  not  re- 
duced, for  the  shares  are  not  ezanguiBhed,  but 
may  be  reissued.  Cook  on  Stocks  a  Stockhold- 
ers, i  814:  MorawetK  on  Corporations,  {  434: 
Bank  of  San  Lulk  Obispo  v.  Wickersham.  99 

The  court  said  It  would  be  legal  for  a  cor- 
poration to  take  the  shores  of  a  stockholder 
tn  discharge  of  bis  Indebtedness.  Now.  the 
stodEholder's  UablUty  to  the  corporation  Is 
an  asset— an  account  or  Un  receivable  If 
he  is  solvent  and  able  to  pay,  the  bank 
would  have  no  more  right  to  ezcihange  this 
asset  for  his  stock  ttaan  to  buy  the  stock 
outright.  What  the  court  meant  and  in  fact 
said  was  that  to  save  Itself  from  loss  the 
bank  might  do  this,  though  under  a  strict 
aKJllcation  of  the  rule  It  would  violate  sec- 
tion 309  of  the  Civil  Code.  In  short,  here 
was  an  exception  to  tbe  rule. 

Schulte  V.  Boulevard  Gardens  Land  Co., 
164  CaL  464.  129  Pac.  682,  44  L.  R.  A.  (N.  S.) 
156,  Ann.  Cos.  1914B,  1013,  was  a  case  where, 
coincidentally  with  bis  subscription  to  the 
stock  of  defendant  ccmipatiy,  a  written  agree- 
ment was  entered  Into  between  the  latter 
and  plaintiff  that  the  company  would  repur- 
chase the  stock  subject  to  the  terms  stated. 
The  action  was  on  the  contract;  plaintiff 
offering  and  being  In  a  position  to  restore 
the  shares.  Defendant  had  Judgment  on  its 
demurrer  to  the  complaint,  and  plaintiff  ajy- 
pealed.  The  Supreme  Court  reversed  the 
Judgment  and  ordered  that  the  demurrer  be 
overruled  with  leave  to  defendants  to  an- 
swer.  As  stated  In  the  (V)inlon: 

"The  position  of  the  re^ondent  is  that  the 
contracts  for  the  retaking  by  the  corporation  of 
its  own  shares  are  illegal  and  void,  as  in  viola- 
tion ot  the  provisions  m.  section  300  of  the  Civil 
Code,  prohibiting  directors  of  corporations  from 
dividing,  withdrawing  or  paying  to  the  atock- 
bolders,  or  any  of  them,  any  part  of  the  caiHtal 
abock,  or  from  reducing  or  increasing  the  capital 
stock,  except  as  provided  In  the  section." 

After  showing  that  the  phrase  "capital 
stock,"  as  used  in  tbe  section,  means  the  as- 
sets and  not  tbe  shares,  and  also  pointing 
out  that  "although  the  ivohtbltion  runs,  in 
terms,  only  against  the  directors,  the  effect 
of  tbe  section  is  to  deprive  the  stockholders 
as  well  of  power  to  do  the  forUdden  acts," 
citing  cases,  the  opinion  proceeds : 
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"la  other  Jurisdictloiui  the  authorities  show 
a  sharp  conflict  over  the  question  whether,  in 
the  abieBoe  of  any  statutory  or  charter  restric- 
tions, a  corporation  may  employ  its  assets  for 
the  purcliase  of  shares  of  its  own  stock.  Cook 
on  Corporations  ((»th  Ed.)  S  311.  But,  in  view 
of  the  Code  provisions  to  which  we  have  refer- 
red, it  cannot  be  doubted  that  in  this  state  a 
corporation  is  not  authorized  to  make  such  pur- 
chase, since  the  result  would  be  to  illegally  with- 
draw, and  pay  to  a  stockholder  a  part  of  the 
'capital  stock.'  Bank  of  San  Luis  Obispo  v. 
Wickersham,  99  Cal.  655,  661,  34  Pac.  444.  The 
want  of  power  to  buy  its  own  stock  does  not 
prohibit  a  corporation  from  taking  the  stock  in 
satisfaction  of  a  loan,  or  when  otherwise  neces- 
sary to  save  itself  from  loss  (Ralston  v.  Bank  of 
California,  112  CaL  208.  213,  44  Pac.  476),  but 
the  general  rule  is,  as  above  stated,  that  the 
punmase  is  unauthorized.  Thus  this  court  has 
condemned,  as  in  violation  of  section  309,  a  by- 
law assuming  to  give  to  any  stockholder  the 
ri^t,  upon  60  days'  notice,  to  withdraw  from 
the  corporation,  and  to  rect!tve,  uptm  surrender 
of  hia  stock,  the  amount  paid  thwefor.  Ver- 
coutere  t.  Golden  State  L.  Ca,  116  Cal.  410, 
48  Pac.  875." 

It  would  serve  no  useful  purpose  to  re- 
view all  of  the  many  cases,  English  and 
American,  cited  1^  counsel  in  their  elaborate 
briefs.  The  entire  field  of  the  law  upon  the 
question  seems  to  have  been  swept  clean  of 
cases  and  text-books  l>earing  upon  it  The 
inquiry  is  simmered  down,  we  think,  to  the 
basic  question:  Does  the  general  rule,  as 
to  which  there  is  no  controversy,  admit  of 
no  exceptions?  If  not,  the  decision  of  the 
lower  court  was  wrong.  If  the  rule  admits 
of  exceptions,  the  question  is;  Do  the  facts 
here  constitute  an  exception? 

We  need  go  no  further  than  to  Ralston  t. 
Bank  of  California,  supra,  and  Schulte  t. 
Boulevard  Gardais  Co.,  supra,  to  find  excep- 
tions to  the  rule.  In  the  Balaton  Case  the 
court  said; 

"If  necessary  to  save  itself  from  loss,  the 
bank  might  have  contracted  for  and  have  re- 
ceived the  titie  to  these  shares  in  payment  oi 
Baum's  debts  to  it,  and  the  transaction  would 
have  been  perfectly  legal." 

In  the  Schulte  Case,  after  having  stated 
the  general  rule,  the  court  said: 

"The  want  of  power  to  buy  its  own  stock  does 
not  pn^iut  a  corporation  from  taking  the  stodc 
in  satisfaction  of  a  loan,  or  when  otherwise 
necessary  to  save  itself  from  loss." 

What  did  tlie  court  mean  when  it  said  that 
a  corporation  not  only  might  take  its  stock 
in  satisfaction  of  a  loan  or  when  otherwise 
necessary  to  save  itself  from  loss?  We  feel 
authorized  to  assume  that  the  court  meant 
to  say  that  circumstances  might  airlse  other 
than  such  as  appeared  in  those  two  cases 
where  the  corporation  would  be  Justified  In 
taking  over  the  shares  of  one  of  Its  stock- 
holders, and  that  each  case  must  be  govern- 
ed by  its  own  peculiar  facts;  that  the  gen- 
eral rule,  thotigb  well  settled  in  this  state. 
Is  not  Infiexible  and  unyielding. 

[3]  The  benefit  or  loss  to  the  corporation 
In  the  present  case  must  be  determined  from 
the  situation  of  the  parties  and  the  proi>erty 
involved  at  the  time  the  proposal  of  the 


Stewarts  was  accepted.  The  contract  was 
fully  executed,  and  no  objection  from  direct 
tors  or  stockholders  was  suggested  for  near- 
ly four  years,  and  then  only  by  the  Detwilers, 
who,  the  court  found,  had  notice  of  the  con- 
tract shortly  after  it  was  entered  4nto.  And 
all  liabilities  existing  at  that  time  hare  been 
fully  paid.  Clearly  the  court,  from  Its  view 
of  tiie  contract,  did  not  err  In  refusing  de- 
fendants the  right  to  go  into  the  question  of 
the  profits  and  losses  to  the  Stewarts  In  op- 
erating the  Hotel  Stewart.  It  is  now  quite 
impossible  for  defendants  to  place  the  par- 
ties back  where  they  stood  In  May,  1908,  and 
they  do  not  offer  to  do  so.  They  say  that 
this  is  not  required  of  them  because  the 
transaction  was  absolutely  void  ab  initio. 
What,  then,  were  the  facts  upon  which  the 
learned  trial  judge  based  his  decision? 

Briefly  epitomized,  the  facts  were  as  fol- 
lows: The  Stewart  Hotel  Company  was  op- 
erating the  Hotel  Jefferson  at  a  lai^e  profit 
monthly.'  The  net  earnings  for  January,  Feb- 
ruary, March,  and  April,  1908,  amounted  to 
about  $8,000.  Believing  it  could  extend  its 
hotel  business  profitably  by  operating  the 
Hotel  Stewart,  it  leased  the  premises  from 
the  owners,  the  Stewarts,  and  proceeded  to 
equip  the  hotel  at  a  cost  of  over  $106,000.  It 
opened  the  Hotel  Stewart  In  the  latter  part 
of  November,  1907,  and  operated  it  about  five 
months  at  a  loss  of  over  $8,000.  In  April, 
1908,  it  found  itself  Indebted  about  $90,000 
for  furnishings,  and  one  of  its  largest  cred- 
itors, Sloane  &  Co.,  whose  claim  amounted  to 
about  $60,000  was  pressing  payment  and 
threatening  to  close  the  hotel  or  otherwise 
proceed  to  collect  Its  dalm  tbrongb  salt.  AU 
efforts  to  obtain  further  extension  of  credit 
or  obtain  loans  ftmn  tunks  had  failed.  The 
corporation  also  owed  the  Stewarts  one 
montti's  rent  and  $2,000  on  a  promissory 
note  past  dn&  In  this  tdtoation  of  Its  finan- 
cial ^Ktlrs  the  Stewarts  m&de  the  pn^iosal, 
which  was  consummated,  to  take  over 
lease  and  to  assume  the  Ual^lities  above  re- 
ferred to  and  surrender  to  the  corporation 
their  2.000  shares  of  Its  stock,  of  the  par 
value  of  $20,000.  These  shares  were  not 
extlngiriahed  nor  vere  they  distributed  to 
the  stockholders,  but  were  placed  in  the 
treasury,  and.  as  the  court  fonnd,  hare  since 
that  time  been  "in  whole  or  In  part  reiasned 
or  used  by  defendant  Stewart  Hotel  Com- 
pany." The  testimony  of  Mr.  Blch,  manager 
of  the  Palace  Hotel,  was  that  the  plant  trans- 
ferred to  the  Stewarts  "might  posdbly  Iiave 
been  worth  $70,000."  Mr.  Woods,  manager 
of  the  Hotel  St  Frauds,  teattfled: 

"In  view  at  the  conditions  that  obtained  at 
that  time,  I  would  place  the  value  of  wliat  the 
equipment  cost,  less  25  per  cent  In  other 
words,  if  the  equipment  cost  $106,000,  I  would 
deduct  from  that  25  per  cent,  and  I  would  call 
that  the  value  of  the  entire  plant,  induding  tlie 
leasehdd  and  vmytUng  of  the  kind." 

There  was  evidence  and  the  court  found 
"that  the  leasehold  of  said  Hotel  Stewart 
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bad  no  Taltie  of  any  kind.**  Hie  Talne  of 
ttie  equipment  and  tbe  supplies  on  hand,  ao- 
corcUng  to  tbe  testimony  of  lUch  and  Woods, 
was  Heveral  Qionsand  dollars  less  than  tbe 
amount  of  tbe  liabilities  wblcb  tbe  Stewarts 
assumed  and  paid.  The  boobs  of  the  com- 
pany showed  llaUUtles  amounting  to  over 
$110,000.  while  the  assets,  as  testified  to  by 
Woods  and  ttX<aal  had  a  value  of  about  $86,- 
000.  Tbe  Stewarts  not  only  took  over  and 
subsequently  paid  Uiese  liabUltleB,  but  sur- 
rendered their  2,000  shares  In  the  company. 
Had  tbe  Stewarts  retained  these  shares,  no 
possible  question  could  have  arisen  as  to  the 
legality  of  tbe  transaction ;  for  It  was  with- 
in tbe  powers  of  the  corporation  and  appar- 
ently very  beneficial.  It  is  beyond  question, 
too,  that  In  the  surrendering  to  the  corpora- 
tion by  the  Stewarts  of  their  2,000  shares 
the  benefit  to  It  was  Increased  to  the  ext«it 
ol  their  value.  We  cannot  see  that  the 
transfer  of  this*  stock  effected  a  diminution 
or  reduction  of  the  assets  of  the  corporation, 
nor  can  It  reasonably  be  said  to  have  been  a 
trafflddng  or  bargaining  1^  the  company  4n 
its  capital  stodc.  Tbe  complexl<Hi  of  tbe 
transaction  must  be  judged  in  its  ratirety. 
There  was  no  evidence  of  overreaching  or 
unfairness,  no  semblance  of  fraud  in  the 
transaction.  Mr.  Stewart,  acting  with  other 
directors,  made  every  reasonable  effort  with- 
out avail  to  obtain  erosions  of  credit  or 
effect  a  loan  to  tide  over  the  emergency,  and 
It  was  only  by  mortgaging  the  fee  to  the  real 
^rcfpaty  as  well  as  the  personal  property 
that  the  Stewarts  wwe  aUe  to  make  satis- 
factory arrangements  with  creditors.  Tbe 
principal  asset  of  the  corporation  remaining 
after  the  transfer  of  tbe  Hotel  Stewart  plant 
wa*  Oio  Jeffemm  Hotel,  fully  equipped  and 
operating  at  a  profit  The  company  was  sol- 
vent. Its  monthly  profits  about  equaled  4ts 
losses  oa  the  Hotel  Stewart.  Unquestion- 
ably the  transaction  not  only  brought  a  sub- 
stantial benefit  to  the  corporation,  but  was 
"necessary  to  save  Itself  from  loss"  and 
tbreatmed  bankruptcy.  The  corporation  re- 
lieved Its^  and  Its  stockholders  ia  a  large 
indebtedness  and  of  a  losing  venture,  and 
bad  remaining  Its  only  asset  of  value,  which 
value  was  increased  by  taking  the  Stewarts' 
shares.  Wltlicut  going  further  Into  tbe  sur- 
rounding circumstances,  we  think  the  facts 
famish  an  exception  to  the  general  rule  and 
that  the  transaction  was  valid. 

Other  questions  are  presented  In  the  briefs 
covered  by  the  findings,  but  as  all  parties 
seem  to  agree  that  the  case  must  turn  upon 
the  legality  or  Illegality  of  the  contract  be- 
tweea  tbe  directors  and  the  Stewarts,  our 
conclusion  on  the  point  renders  further  con- 
sideration of  the  case  unnecessary. 

The  judgment  and  order  are  affirmed. 

We  concur:  BDRNBTT,  J.;  HART,  J. 


PEOPLE  v.SWXISmiAN.  (Cr.Sm 

0>istrlct  Court  of  Appeal,  Second  Distriet.  Gal- 
ifomia.  Feb.  1.  1917.  Rehearing  Denied  by 
Supreme  Court  April  2, 1917.) 

1.  Bdb'olabt  iS=»41{3)— Sviobnob— Snmcixn- 
OT— CoRpns  Delicti. 

Evidence  which,  exclusive  o(  confession  of 
defmdant,  shows  without  contradiction  that  fix- 
tures wwe  taken  from  premises  of  owner  vltb- 
out  bis  knowledge  or  consent  and  were  after- 
wards found  installed  in  another  house,  is  suffi- 
cient to  establish  corpus  delicti  on  a  darge  of 
burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  i  85.] 

2.  CbdonaZi  Law  «s>1172(2)  —  Apfbu.  and 

EbBOB— HAaMT.TR6B  EBBOB. 
Although  it  ia  tbe  province  of  the  court  to 
determioe  whether  a  confession  should  be  re- 
ceived in  evidence,  an  instruction  that  Jury 
should  dlsrward  confessioD  if  not  voluntari^ 
made  is  without  prejudice  to  one  indicted  for 
burglary. 

CBd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  fi  3158.] 

3.  Cbiuinal  Law  «=>1172(2)  —  Appeal  ahd 
Ebbob— Habhlbss  Ebbob. 

Conoeding  that  there  was  no  occasion  for 
the  instruction  and  no  evidence  showing  that  ac- 
cused had  stolen  property  in  his  possession,  en 
inBtruction  with  reference  to  possession  by  de- 
fendant of  stolen  property  unexplained  and  the 
effect  of  such  proof  seld  without  prejudice  te 
defendant  cbai^  with  burglary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8165.] 

Appeal  from  Superior  Court,  Tjob  Angeles 
County;  Frank  R.  Willis,  Judge. 

George  Sweetman  was  convicted  of  bur- 
glary, and  appeals  from  tbe  Judgment  and 
an  order  denying  bis  motion  for  a  new  trial. 
Judgment  and  order,  affirmed. 

For  opinion  in  Supreme  Court  denying  re- 
hearing, see  164  Pac.  628. 

Wm.  M.  Morse,  Jr.,  of  Los  Angeles,  and  S. 
M.  Johnstone,  of  San  Francisco,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  for  the  People. 

SHAW,  J.  Tbe  defendant,  having  been 
convicted  of  tbe  crime  of  burglary,  appeals 
from  the  Judgment  and  an  order  of  court 
denying  his  motion  for  a  new  trial. 

[1  ]  The  subject  of  the  larceny  was  certain 
plumbing  fixtures,  consisting  of  two  laundry 
tubs  and  a  kitchen  sink,  which  had  been  In- 
stalled In  a  house  at  No.  1211  North  Mari- 
posa street,  in  the  city  of  Los  Angeles,  which 
was  owned  t>y  the  prosecuting  witness.  Tbe 
evidence,  exclusive  of  a  confession  made  by 
defendant,  without  contradiction  shows  that 
the  tubs,  which  were  Installed  upon  an  un- 
inclosed  porch  of  the  house,  and  the  sink 
installed  in  the  kitchen,  tbe  door  of  which 
was  locked,  were,  without  tbe  owner's  knowl- 
edge or  consent,  by  some  person  unknown  to 
him,  taken  and  removed  therefr(un  between 
4:30  o'fdock  p.  m.  on  June  21st  and  8  o'clock 
a.  m.  the  next  day.   Ttie  tubs  were  found 
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Installed  in  a  bouse  located  at  No.  SOS  NorOi 
Wilcox  avenue,  in  tbe  <Aty,  tbe  cmtract  for 
tbe  Installation  of  plumbing  flxtures  in  wbicta 
had  been  let  to  defendant  llils  erldoice 
was  amply  sufTlcIent  to  show  the  comnjisslon 
of  the  crime  (People  t.  Wagner,  29  CaL  App. 
363,  IKS  Fac.  649);  hence  there  is  no  ground 
fbr  aiK^ellant's  contention  that  tbe  court  ax- 
ed in  admitting  evidence  of  his  confession 
for  tbe  Reason  that  the  corpus  delicti  was 
not  established. 

Neither  does  any  ground  exist  for  the  sug- 
gestion that  the  confesBimi  ot  defoidant  was 
procured  by  promise  of  reward  or  immunity. 
On  the  contrary,  tbe  evidence  ocmtduslvely 
shows  that  defendant  freely  and  voluntarily, 
and  without  menace,  duress,  or  promise  of 
any  kind,  made  and  subscribed  a  written 
confession  wb^eln  be  stated  that  be  entered 
tbe  house  at  about  8  o'clock  p.  m.  and  tocdE 
therefrom  tbe  tubs  and  sink,  which  he  in- 
stalled in  the  other  house. 
[J]  The  court  instructed  the  Jury: 
"That  before  an  admisBion  or  confessioD  of  a 
defendant  can  be  used  against  him  as  evidence 
it  must  appear  that  the  statement  was  made  vol- 
untarily* and  not  under  duress,  menace,  the 
hope  of  reward  or  tlia  fear  of  pnuishoMnt.  If 
you  find  from  the  evidence  tiiat  llie  confession 
admitted  in  evidence  was  made  under  the  prom- 
ise of  reward,  or  menace,  duress,  or  the  fear  of 
punishment^  then  you  must  disregard  the  con- 
fession entirely,  and  unless  you  find  from  the 
evidence,  after  dlsregarduig  the  confesrion,  that 
tbe  defendant  committed  the  offense  charged 
against  him,  it  will  be  your  duty  to  acquit," 

As  an  abstract  proposition  of  law,  the  first 
sentence  of  the  instruction  is  correct,  but  It  is 
the  province  <^  tbe  court,  not  the  Jury,  to 
determine  whether  or  not  a  confession  offer* 
ed  in  evidence  should  be  received  or  rejected. 
People  V.  Cabin,  11  Gal.  App.  685,  106  Fac 
116;  People  v.  Gibson,  28  Gal.  App.  334,  152 
Pac;  S16;  People  v.  Barker,  60  Mich. 
27  N.  W.  630,  1  Am.  St  Rep.  501.  Hence  It 
was  error  to  sabmit  to  tbe  jury  the  question 
as  to  whether  or  not  tbe  confession  was  ob- 
tained by  iffomlse  of  reward,  menace,  or  du< 
less,  and  to  submit  to  the  Jurors  the  question 
as  to  whether  or  not  It  should  have  been  ad- 
mitted in  evldoice;  for,  if  not  voluntarily 
made,  as  determined  by  tbe  court,  it  was  in- 
admlsdble.  Conceding  the  Instruction  to 
have  been  erroneous,  in  no  event  could  It 
have  prejudiced  defendant  in  his  substantial 
rights.  On  tbe  contrary,  the  Jury  mifi^t  have 
overruled  the  court  by  finding  that  the  con- 
fession was  extorted  from  defendant  by  un- 
fair means,  and  bi  such  case,  following  the 
instruction  of  tbe  court,  disregarded  It  entire* 
ly,  and  acquitted  d^endant  for  want  of  suffi- 
cient evidence. 

[3]  Complaint  is  also  made  tliat  tbe  court 
instructed  the  Jury  with  reference  to  tbe 
possession  by  defendant  of  stolen  property, 
unexplained,  and  the  ^ect  of  such  proof; 
the  objection  to  this  distraction  being  that 
th(-re  was  no  evidence  showing  that  de- 
fendant  bad  the  stolen  property  In  his  pos- 


session. If  it  were  conceded  there  was  no 
occasion  for  glvii«  the  instruction,  and  that 
there  waa  no  evidence  tending  to  show  that 
defendant  bad  tbe  prt^wrty  in  his  possession, 
yet  the  giving  of  It  could  not  be  preJudidaL 
Tbe  Judgment  and  order  are  affirmed. 

We  otmcnr:  CONBSnr.  P.  J.;  JAMES,  X 


PBOPUn  V.  SWEETBfAN.   (Or.  2076w) 
(Supreme  Oonrt  of  California.  April  2,  1917.) 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angelea  County;  Frank  B.  WUIls,  Judge. 

On  petition  for  rehearing. 

For  opinion,  see  164  Pac.  627. 

U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarlie,  Deputy  Atty.  Gen.,  for  the  People. 
Wm.  M.  Morse,  Jr.,  of  Los  Angdies,  and 
S.  M.  Johnstone,  of  San  Fcandsei^  for  re- 
spondent. 

PBB  CURIAM.  In  denying  the  petition 
for  a  hearing  In  this  court  atter  decision  by 
the  District  Court  of  Appeal  of  the  Second 
App^ate  District  we  deem  it  proper  to  say 
that  our  opinion  Is  not  to  be  taku  as  an 
approval  of  that  portion  of 'the  opinion  which 
holds  that  the  trial  court  erred  in  its  instruc- 
tions to  the  Jury  relative  to  the  cmfesslon 
of  the  defendant.  See  People  v.  Thomaco)!, 
140  CaL  717,  725,  79  Pac.  4^5;  People  v. 
Luis,  108  CaL  196,  UO  Pac.  580 :  People  v. 
Profumo,  28  CaL  App.  878,  188  Pac.  100.  The 
District  Court  of  Appeal  was  nndonbtedly 
correct,  however.  In  bedding  that,  assuming 
the  Instruction  to  have  been  erroneous  In  the 
respect  referred  to,  tbe  enor  waa  not  pr^ 
udldaJL 


DEL  MONTE  BANCH  DAIRT  v.  BERNAR- 
DO.   (S.  F.  6804.) 
(Supreme  Court  of  OaUforaia.  7.  1917.) 

1.  Afpku  Aim  BsBOB  «s»1011(l}— FnrDzifQs 
OF  CouBT  —  Ooinxjonna  Bvxdiroi  —  Be- 

VIEW. 

Findings  of  the  trial  court,  based  on  con- 
flicting evidence,  wHI  not  be  disturbed  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  »  3983-3988.] 

2.  Saxbs  «=>52(5)— FinniHM  OT  Ooinr~-Bvx- 

DKNCE— SUFFICIENCT, 

In  an  action  to  recover  for  breadi  of  coa- 
traet  to  deliver  milk,  fn  which  defendant  Sled  a 
counterclaim  for  milk  delivered,  evidence  held 
to  sustain  a  court  finding  that  defendant  aold 
to  plaintiff  820  gallons  per  day  for  13  days  at 
16  cents  per  gallon. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  §1  136,  137,  139.] 

3.  PLEADino  <F=s>142— SuvnciENCT  or  Puad- 

mo  TO  SUFPOST  FlKDINOB  AND  JUDQHBNT. 
Complaint  having  been  filed  in  July,  an 
averment  in  counterclaim,  filed  in  December, 
that  milk  was  furnished  within  two  years  last 
past,  together  with  evidence  that  transaction 
occurred  in  June  o£  t^  saiae  year,  is  sulBcient 
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&■  a  1)Bris  for  Judgnieiit  tbst  plaintiff  Ib  indebted 
to  defendant  tot  milk,  as  aj^unst  objection  that 
answer  failed  to  etate  that  counterclnim  was 
existing  at  commencement  of  action,  as  required 
by  Code  Olr.  Proa  |  438,  subd.  2,  where  there 
was  no  demurrer  to  answer,  and  evidenee  f>f  de- 
Hver?  and  price  came  from  plaintHTs  witncM 
without  objection. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent  Dig.  H  290,  291,  297,  306.] 

4.  Appeal  and  Erbob  «=>10e6(4)  —  Bzolu- 
siON  ov  Btidbnce— Habmuess  Euob. 
Where  coort  found  against  plaintiff  <m  the 
contract  set  up,  exehirion  of  evidence  as  to 
measure  of  damages  for  bnach  was  without  prej- 
udice. 

[Ed.  Note^FoT  oth»  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4190.] 

IK  WiTNESaSa  ♦=»276{2>— CROfl8-ElAMIIIATIO» 

or  Pabtt— Scope— AsaxoRHEHT  or  Oattbb  ot 

Action. 

Wliere  defbndant  in  Ua  oonntMclatm  relied 
upon  a  claim  tot  gooda  sold,  refusal  to  nllow 
plaintiff  to  show,  on  crogs-exaininatiop  of  defend- 
ant, that  daim  had  been  asaigned,  is  icrersible 
error. 

[Ed.  Note^— For  other  cases,  see  Wltasssee, 
Cent.  Diff.  H  968,  974.] 

In  Bank.  Appeal  from  Superior  Oonrt, 
City  and  Ootmty  of  San  Francisco;  George 
H.  Cabanise,  Judge. 

Action  by  tbe  Del  Monte  Bancb  Dairy,  a 
corporation,  against  J.  S.  Bernardo,  In  whldi 
defendant  flled  a  coonterclalm.  From  a 
Judgment  for  defoidant,  and  an  order  deny- 
ing its  motion  for  a  new  trial  on  bill  of  ex- 
ceptions, plaintiff  appeals,  which  appeal  was 
ordered  to  be  heard  by  this  court  after  judg- 
ment of  the  District  Oonrt  of  AppeaL  Judg- 
ment and  order  denying  new  trial  reversed 
as  to  counterclaim,  and  affirmed  In  aU  other 
respects,  and  ronanded,  with  dlrecti<»i8. 

Robert  P.  Troy,  of  San  Fzandsco,  for  ap- 
pellant Randolph  Y.  WUtiiic,  of  San  Fran- 
dsoo,  for  xoponOent 

Z4A.WLOR.,  J.  The  a]n>eal  was  ordered  to 
be  heard  by  this  court  after  Judgment  In  fti- 
vor  of  Ihe  defendant  by  the  District  Oonrt 
of  Aiveal  tcx  the  Third  i^meUate  District 
Upon  cMuiderlnff  the  points  made  by  the  pe- 
tioner,  we  haya  adopted  the  following  por- 
titm  of  the  oplnltm: 

"Plaintiff  charges  In  its  c«nplalnt  that  de- 
fendant, on  or  about  April  4,  1910,  entered  into 
a  contract  with  plaintiff  whereby  he  'agreed  to 
furnish  to  said  plaintiff,  in  the  city  and  county 
of  San  JTranciaco,  360  gallons  of  pure  milk  on 
each  end  every  day  of  the  year  immediately  fal- 
lowing said  4tii  day  of  April,  1910^;  that,  in  ac- 
cordance with  said  contract,  defendant  furnished 
plaintiff  with  320  gallons  of  pure  milk  for  a 
period  <^  69  daya,  commencing  on  the  4th  day  of 
April,  1910,  and  ending  on  the  12th  day  of  June, 
ll>10,  and  that  erer  nnce  said  last-named  date 
defendant  has  failed,  ne^ected,  and  refused  to 
ddirer  any  milk  to  plaintiff,  though  frequmtly 
called  upon  so  to  do;  that  plaintlff^has  perf(Hin- 
ed  its  part  of  said  agreemuit;  that  plaintiff 
is  nogared  in  the  business  of  selling  and  deliver- 
hig  milk  at  retail  in  said  cits  and  county,  and  by 
reason  of  the  said  fsilnte  of  defndant  has  been 
unable  to  supply  its  costomers  with  milk,  and 
'has  suffered  loss  to  the  extent  of  $5,000,  which 


said  sum  is  due  and  owing  and  unpaid  from  de> 
fendant.*  A  general  demurrer  was  overruled, 
and  defendant  answered  the  complaint,  denying* 
'generally  and  specially  all  and  alngnlar  each 
and  every  allegmtion  therein  contained,'  and  for  a 
'further  and  separate  defense  and  eountardaim' 
allied  that  within  two  years  last  past  plaintiff 
became  Indebted  to  defendant  in  tbe  sum  ot 
$609.76  for  goods,  wares,  and  mewhandtse  sold 
and  delivered  to  said  plaintiff  by  said  d^endant, 
at  said  plaintiff'i  special  instance  and  request, 
for  which  said  goods  said  plaintiff  agreed  to  pay 
said  defendant  tiie  satd  sum  of  $6w.70;  that, 
though  demand  therefor  has  been  made,  said 
plaintiff  has  refused,  failed  and  neglected  to  pay 
said  amount  to  defendant,  and  the  whole  thereto 
la  now  due,  owing,  and  unpaid  to  defendant.* 
Defendant  prays  judgment  for  said  amount 

"The  cause  was  tried  by  the  court  without  a 
jury.  Tbe  court  found  as  facts:  'That  it  is  not 
true  that  defendant  entered  into  the  contract  as 
alleeed  in  the  complaint;  that  it  ia  not  true  that 
plaintiff  baa  been  damaged  in  tbe  sum  of  $S,000, 
or  any  other  sum,  by  reastm  of  any  failure  of  de- 
fendant to  furnish  plaintiff  with  milk;  that 
plaintiff  is  Indebted  to  defendant  in  the  sum  of 
$669.76  for  milk  sold  and  delivered  to  plaintiff, . 
at  plaintitTs  spedal  Instance  and  request,  be- 
tween tbe  1st  day  of  June,  1910,  and  the  18th 
day  of  June  1910' ;  that  said  sum  of  $669.76  has 
not  been  paid,  and  the  whole  thereof  is  now  due, 
owing,  and  unpaid  'from  defmidani  to  ptainiiff' 
(sic).  As  conau^on  of  law  the  coutt  found  that 
defendant  is  entitled  to  judgment  against  plain- 
tiff for  the  sum  of  $669.76  and  his  costs  of  suit. 
Jndgm«t  was  aeoordingiy  entered.  Plaintiff 
appeals  from  the  judgment  and  from  the  order 
denyii^  its  motion  for  a  new  trial  on  of  ez- 
ceptiona. 

'  [I]  "Upon  the  question  of  the  existence  of  the 
contract  as  aU^;ed  in  the  complaint,  the  evidence 
is  conflicting.  There  was  evidence  sustaining 
the  finding,  which,  under  the  familiar  rule,  we 
are  not  at  liberty  to  disturb.  There  was  evi- 
dence that  the  pcuiies  entered  into  an  oral 
agreement  by  whidi  defendant  was  to  furnish 
plaintiff  with  milk  to  June  1, 1910,  at  an  agreed 
price,  and  that  all  milk  delivered  to  that  date 
had  been  paid  for.  There  was  evidence  that 
after  June  let  the  price  was  to  be  the  giring 
market  valne,  hut  that  the  agreement  was  tem- 
porary, and  for  no  stated  period.  Witness  Kel- 
ly, secretary  of  plaintiff  corporation,  testified. 
'Mr.  Bernardo  was  supplyln?  that  milk  at  16 
cents  per  gallon  after  the  Itrt  of  June;'  and 
again.  *t  recdved  82  tanks  ot  10  gallons  of  milk 
each  dnring  the  time  we  received  milk  from  Mr, 
Bernardo;  we  received  those  32  tanks  up  to 
the  ISth  or  14th  of  June.*  ISIsewhere  he  testified, 
'Mr.  Bernardo  sent  his  last  consignment  of  milk 
to  us  on  the  ISth  of  Juna*  'Hie  complaint  al- 
leges that  defendant  deUvered  milk  tor  69  days 
from  April  4,  1910,  which  would  imply  delivery 
in  June  to  nearly  the  13th  day. 

[2]  "Appellant  claims  that  the  evidence  is  In- 
sufllcient  to  support  the  finding  of  the  oonrt 
that  plaintiff  Is  indebted  to  defendant  in  the 
sum  of  $669.76  for  milk  sold  and  delivered  by 
defendant  to  plaintiff.  Tbe  evidence  ndght,  and 
perhaps  should,  have  been  more  specific;  but 
such  as  it  was  went  to  the  court  uncontradicted, 
and  was,  we  think,  suffldmt  to  estaUieh  a  sale 
to  defmdant  of  820  gallons  of  milk  per  day,  at 
the  rate  of  16  cents  per  gallon,  for  13  days— 
the  last  consignment  being  on  June  IStl^ 
amounting  in  all,  as  we  figure  it,  to  $666.60,  in- 
stead of  $660.76. 

[3]  "AK>ellant  makes  the  p<^t  that  the  aver- 
ments In  the  answer  fail  to  state  that  the  coun- 
terclaim was  'existing  at  the  commencement  of 
the  action,*  as  required  to  subdivision  2,  sec- 
tion 438,  oi  the  Code  of  (Svil  Procedure.  The 
avermmt  was  that  the  milk  was  furnished  with- 
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ia  two  yean  last  past.  The  complaint  was  filed 
Jaly  11,  1910,  and  tbe  answer  December  10, 
1910,  and  the  evidence  was  tJiat  the  tranBaction 
occurred  in  June,  1910.  There  waa  no  demurrer 
to  the  answer,  and  the  evidence  as  to  tbe  deliT- 
ery  of  the  milk  and  the  price  to  be  paid  came 
from  plainttfTs  witness  without  objection. 
Whether  viewed  strictly  as  a  counterclaim,  or  as 
8  Common  count  by  way  of  answer  alone,  as 
plaintiff  cUima  it  ia,  we  think,  under  tbe  cir- 
cttmstances  shown,  it  was  suffid^t  aa  a  basis 
for  the  finding  and  judgment. 

"Appellant  makes  the  further  point  that  the 
findings  are  contradictory;  the  last  finding  hav- 
ing stated  that  the  amount  'is  now  due,  owio^ 
and  unpaid  from  defendant  to  plainiiff.'  Tbe 
findings  show  very  dearly  that  this  is  a  mere 
clerical  error.  *   •  • 

[4]  "Appellant  reserved  exceptions  to  a  large 
number  of  rulings  on  the  admission  or  refusal 
to  admit  certain  testimony.  Substantially  all 
these  roUngs  related  to  the  measure  ot  damages, 
and  bad  reference  to  plaintiff's  claim  for  damag- 
es arising  out  of  defendant's  breach  of  the  al- 
leged contract.  The  court  found  against  plain- 
tiff on  the  contract  set  out  in  the  ctHnplaiut.  The 
question,  therefore,  as  to  the  true  measure  of 
damages,  had  tbe  contract  as  alleged  been  estab- 
lished, became  inunateriaL  No  such  contract 
having  bera  entered  into,  as  the  court  found, 
then  were  no  damages  to  be  measured.  •  •  *  •* 

[I]  It  iB  claimed  by  the  plaintiff  that  preju- 
dicial error  waa  committed  by  the  trial  court 
la  rejecting  its  offer  to  prove  that  the  de- 
fmdant  had  assigned  the  claim  constituting 
the  connterdalm  to  one  D.  A  Gurtln,  who, 
subsequent  to  the  commenc^ent  of  this  ac- 
tion, had  sued  the  plaintiff  for  the  amount 
thereof.  It  was  because  of  this  matter  that 
the  order  of  transfer  was  made.  The  de- 
fendant appeared  as  a  witness  In  Ma  own  be- 
half and  gave  testimony  tending  to  establish 
his  connterdalm.  On  cross-examination,  the 
plaintiff  propounded  several  questions  seek- 
ing to  dlcit  that  the  assignment  had  been 
made  to  Cnrtln,  to  which  the  objection  that 
it  was  not  proper  cro»-ezftminatlon  waB>  in 
L>nch  Instance,  sustained.  The  ofl^  of  plain- 
tiff was  thus  stated: 

"I  offer  to  prove  that  •  *  •  this  witness 
kM  and  assigned  and  transferred  a  claim 
against  the  plaintiff  in  tins  action  to  Mr.  Cur- 
Un.  and  that  this  witness  i/t  now  attempting  to 
recover  in  this  action  as  a  counterclaim  against 
the  plaintiff  the  very  claim  that  under  the  oath 
ot  Mr.  Curtin  it  appears  was  sold  to  Mr.  Cur- 
tin." 

Th*  refusal  to  allow  this  line  of  proof  was 
clearly  error,  for  It  was  proper,  in  response 
to  the  testimony  of  the  defendant  tending  to 
establish  his  counterclaim,  to  cross-examine 
him  as  to  whether  he  had  parted  with  the 
claim.  Tbe  inquiry  was  material  to  the  is- 
sues and  proper  cross-examination.  The  a»- 
signment  was  referred  to  during  the  trial, 
and,  touching  tbe  identity  of  the  counter- 
claim with  the  claim  sued  upon  by  Gurtln, 
this  occurred  between  the  court  and  connsd 
for  defendant: 

Court:  Ton  admit  tiiat  the  claim  is  tbe 

sannT 

"OoudmI:  Tei;  it  la  an  uslgniiwnt  wUdi  w* 
win  offer  In  srldenoe  latn." 


But  the  assignment  was  not  offered  in  evi- 
dence, and,  as  we  have  seen,  the  plaintiff 
was  not  permitted  to  elldt  proof  concern- 
ing it  The  record  plainly  shows  that  enough 
was  elicited  by  one  statement  of  defendant, 
and  tbe  admissions  of  his  counsel,  to  Indicate 
that  an  assignment  of  the  claim  had  In  fact 
been  made  by  the  defendant  to  Ourtln.  It 
is  true  that  in  the  game  connection  defoidant 
said  substantially  that  the  assignment  was 
only  for  purposes  of  collection;  but  If  It  was 
absolute  In  terms,  was  in  fact  an  ahaolute 
assignment,  even  though  the  unexpressed 
purpose  was  to  obtain  collect^aa.  It  (rf  ooone 
transferred  the  dalm,  and  1^  defendant 
without  any  right  of  action  thereon  against 
plalntlfC.  dearly,  thoeflore,  13ie  plaintiff 
should  have  been  permitted  to  show  all  the 
facts  In  this  oonneetloo,  as  It  flodeanired  to 
do.  It  must  be  kept  in  mind,  too,  fbat  Onr- 
tln  bad  commenced  an  action  against  plain- 
tiff on  this  very  claim,  and  that  such  action 
was  pending,  and  was  in  fact  being  tried  at 
the  same  time  before  Che  same  Judges  and 
with  a  st^ulation  that  Jthe  eridenoe  in  one 
caw  might  be  considered  aa  eridwce  in  tbe 
other.  But  It  Is  not  shown  that  the  cases 
were  actually  consolidated.  Nor  does  It  ap- 
pear In  the  record  what  disposition  was  made 
of  the  Gurtln  case  by  the  lower  court;  or 
what.  If  anything,  has  since  become  of  that 
case.  It  se^s  dear  that.  If  the  eridenoe  ae^ 
toally  introduced  sufflctently  showed  an  ab- 
solute assignment,  the  finding  of  indebted- 
ness to  d^endant  ia  not  sustained  by  the  erl- 
dence,  and  that,  if  it  does  not  show  such  an 
asslgnmoit,  the  court  erred  to  the  substan- 
tial prejudice  of  plaintiff  In  refusing  to  al- 
low the  showing  In  that  behalf  attempted  to 
be  made.  In  ^tiier  event  there  must  be  a 
reversal  as  to  the  allied  conntordaim.  It 
Is  concriyaMe  that  on  a  new  trial  bm9i  a 
state  of  fiicts  may  he  developed  as  will  war- 
rant a  recovery  by  defendant ;  but  as  to  ttiat, 
of  course,  we  cannot  now  express  any  <qplii- 
lon. 

Tbe  Jndgmrat  Is  reversed,  as  is  the  order 
denying  a  motion  for  a  new  trial.  In  so  far 
aa  the  Issues  made  In  regard  to  the  counter- 
claim are  concerned.  In  all  other  respects 
tbe  order  denying  a  new  trial  Is  affirmed, 
and  the  cause  Is  remanded,  with  directions 
to  the  trial  court,  after  all  Issues  regarding 
the  connterdalm  are  determined,  to  enter 
Judgment  in  favor  of  defendant  on  the  cause 
of  action  set  up  in  the  complaint,  upon  the 
findings  already  made  in  regard  thereto,  and 
such  judgment  In  regard  to  the  matters  set 
up  In  defendant's  counterclaim  as  it  may 
conclude  to  be  pn^r  In  view  of  the*  show- 
ing made  m  tbe  new  trial. 

We  concur:  ANGELLOCTI,  C.  J. :  SHAW. 
J.;  SLOSS,  X;  MEILVIN,  J.;  HBNSHAW.  J. 
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(VBRTBN  T.  KING.    (S.  F.  7811.) 

(Sa^me  Court  of  California.    April  7,  1917. 
lUhearing  Denied  May  7,  1917.) 

1.  LmiTATioN  OF  Actions  $=>24(1)— Statute 

APPLICABLB— "FODHDED  ON  INSIBUUENT  IN 

Wmtinq." 
A  cause  of  actUm  la  "f onn^ted  aa  an  inatru- 
ment  in  writing,"  within  Code  Civ.  Proe.  S  337, 
subd.  1,  limiting  such  actions  to  four  years, 
when  the  contract,  c4>ligation,  or  liability  grows 
out  at  written  instrumeots,  not  ranoteqr  or 
ultimately,  but  immediately. 

Cfid.  Note.— For  other  eaaei,  aee  liimiution 
of^  Actions^  Cent  Dig.  H  112,  U6.  117J 

2.  Limitation  ot  Actions  «=>25(6)— Ijjstbu- 
ment  in  Wkitino. 

An  instrument  reading.  "Received  frcun 
rplaindff]  •  *  «  $460  in  U.  S.  gcAA  coin,  at 
5  per  cent  interest,'  signed  by  defendant,  is  an 
inatrament  in  writing,  barred  only  after  four 
years,  under  Code  Civ.  Proc.  S  337,  subd.  1. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  123.] 

3.  Appku.  and  £^bob  «=>1011(1)— Scope  or 
Bevikw— Fact  Findings. 

The  trial  court's  findings  of  fact,  on  which 
the  evidence  is  in  sharp  and  substantial  con- 
flict, will  not  be  disturbed. 

fBd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3983-3988.] 

4.  WlTNEaSES  «3>276<5)— CBOSa-BXAHINATION 
— ScOPB-JilHITATIDNS. 

Where  defendant  on  direct  examination, 

went  into  certain  matters,  allowing  cross-exam- 
ination rdating  to  the  same  matters  did  not 
show  abuse  of  discretion,  merely  because  defend- 
ant was  diereby  confused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  971.1 

In  Bank.  Appeal  from  Snperior  Court, 
City  and  County  of  Son  Francisco;  Jaa.  M. 
Troutt,  Judge. 

Action  by  Hannah  O'Brien  against  Jere- 
miah King.  Judgment  for  plaintiff,  with  or- 
der denying  new  trial,  and  defendant  ap- 
peals. Affirmed. 

Rehearing  denied;  MEXjVIN,  J.,  dissent- 
ing. 

F.  J.  Klerce,  of  San  Francisco  (Walter 
Christie,  of  San  Ii^raucisco,  oi  counsel),  for 
appellant  Daniel  O'Conn^  of  San  Fran- 
cisco, for  respondent 

SLOSS,  J.  The  appeals  In  this  case  wore 
originally  takoi  to  the  District  Court  of  Ap- 
peal for  the  First  AKnllate  District  There 
the  judgment  of  the  trial  court,  and  Its  order 
denying  the  defendant'a  motion  for  a  new 
trial,  were  affirmed,  on  grounds  stated  in  an 
oplnlcm  prepared  by  Bldiarda,  J.  One  of  the 
questtons  discussed  waa  the  validity  of  the 
defendanrs  plea  of  the  statute  of  llmltatlona. 
There  being  some  doabt  In  our  minds  regard- 
ing this  point,  an  order  waa  made  transfer- 
ring the  cause  to  this  court  for  hearing.  Up- 
on further  ezaminatloa,  we  are  convinced 
that  the  District  Court  of  A[^)eal  made  prop- 
er dlaposltton  of  the  anneals.  While  agree- 
ing with  all  the  CMuduslons  reached  by  Jtlr. 
Justice  Richards,  we  have  thought  It  well  to 


treat  the  point  of  the  statute  of  llmltatlona 
somewhat  more  fully  than  he  did.  With  re- 
spect to  all  other  subjects  the  following 
statement  and  discussion  Is  taken  almost 
verbatim  from  the  oplnl<ni  filed  In  the  Dis- 
trict Court  of  Appeal: 

In  this  action  the  plaintiff  recovered  Judg- 
moit  against  the  defendant  for  the  sum  of. 
$450,  with  Interest  and  costs.    The  facta  of 
the  case,  as  shown  in  the  plalntlfTs  proof 
and  as  briefly  found  by  the  court,  are  these: 

The  platntlfT  is  an  unlettered  working  wo- 
man, who  had  saved  up  about  $900  by  working 
out  The  defendant  and  oae  Cain  Foley,  the 
plaintiff's  son-in-law,  were  desirous  of  be- 
coming partners  in  the  saloon  business,  but 
had  no  money.  They  went  to  the  plaintiff, 
and  persuaded  her  to  let  them  have  $900 
with  which  to  buy  a  saloon.  She  had  the 
money  in  cash,  and,  dividing  tt  into  two  plies 
of  $-150  each,  delivered  one  of  these  to  the 
defendant  and  Oie  other  to  Cain  Foley,  tak- 
ing from  e&ch  a  separate  writing  which  they 
prepared  In  the  following  form: 

"San  Fran.,  June  21st  '11. 

"Beceived  from  Miss  Hannah  O'Brien,  on 
June  21at,  1911,  $450  (four  hundred  and  fifty 
dtdlara)  in  U.  S.  gold  C(^,  at  5  per  cent  interest 
"[ijigned]  J^miah  King, 

"&87  Folsom  SL,  SaiTFran." 

The  saloon  was  purchased,  but  Its  opera- 
tion was  not  a  fluanclal  success,  and  the 
plaintiff,  as  she  testified  and  as  the  court 
found,  was  not  repaid  her  money.  Thereup- 
on she  brought  suit  against  the  defendant 
for  the  sum  of  $000.  To  her  first  complaint 
the  defendant  demurred,  both  generally  and 
specifically,  alleging  a  number  of  grounds  of 
uncertainty,  most  If  not  all,  of  which  were 
good,  and  which  demurrer  the  court  sustain- 
ed. The  plaintiff  then  filed  an  amended  com- 
plaint in  three  counts,  which  plunged  the  na- 
ture of  the  transaction  between  the  i>artles 
into  still  profounder  depths  of  uncertainty 
than  before.  The  first  two  counts  of  this 
amended  complaint  were  on  motion  stricken 
out  by  the  court  which  overruled  a  demur- 
rer to  the  third  couDt,  although  the  latter 
was,  if  anything,  more  obecure  as  to  the  na- 
ture of  the  transaction  than  the  former  com- 
plaint or  the  counts  which  were  stricken  out 
of  the  amended  complaint  had  been.  The  de- 
fendant then  answered,  and  pleaded  the  bar 
of  the  statute  of  limitations.  The  case  went 
to  trial  up<Ki  the  Issues  as  thus  imperfectly 
framed,  and  the  plaintiff  and  her  witnesses 
testified  In  substance  to  the  facta  of  the 
transaction  aa  above  aet  forth. 

At  the  close  of  the  plalntUTa  case  the  de- 
foidant  moved  for  a  nonsuit,  whldi  the  court 
refused  to  graut,  a  ruling  which  the  defend- 
ant now  asserts  to  be  one  of  bla  grounds  of 
error.  Tberei^on  the  plalntUC  asked  leave 
of  the  court  to  file  a  further  amended  cmxt- 
plaint  to  make  her  pleading  correspond  with 
her  proofs,  l^e  court  granted  this  motion, 
and  this  the  appellant  also  asserts  was  «r- 
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ror.  After  aome  fortber  tesUmony  waa  tak- 
en the  cause  was  submitted  for  dedaion,  and 
tlie  coart  presently  filed  Its  findings  and 
Judgment  tn  plalntUTs  favor,  and  also .  ex- 
pressly found  tbat  the  cause  of  action  was 
not  barred  by  the  statute  of  Umltationa. 

The  first  of  the  appellant's  ooatentions  Is 
tliat  his  motion  for  ncxisult  should  have  been 
granted.  This  motl<Ki  waa  made  by  the  ap- 
pellant for  the  reason  and  upon  the  theory 
that,  as  he  says,  the  action  as  originally  out- 
lined la  the  plaintiff's  first  complaint,  and  as 
more  dubioDsly  shadowed  forth  in  the  third 
count  of  her  first  am^ded  complaint,  was  an 
action  to  recover  against  one  of  two  part- 
ners and  upon  a  partnership  liability ;  where- 
as, the  proofs  prt^ered  by  the  plaintiff  went 
to  show  an  individual  liability  upon  the  de- 
fendant's part.  It  must  be  admitted  tbat  the 
plaintiffs  pleadings  in  this  regard  are  per- 
vaded with  a  degree  of  v^agueneas  which 
would  have  rendered  them  prqperly  subject 
to  a  demurrer  upon  the  ground  of  uncertain- 
ty; but,  notwithstanding  this,  we  think  that 
the  original  complaint  and  the  third  count 
of  the  first  amended  complaint  do  dimly  fore- 
shadow the  idea  that  the  obligation  and  lia- 
bility of  the  d^endant  was  an  In^vldual 
rather  UUin  a  partnership  one.  This  being 
so^  we  think  the  court  was  Justified  in  deny- 
ing the  defendant's  motloix  for  nonsuit,  and 
also  in  permitting  the  plaintiff  to  make  her 
proofs  and  pleadings  correspond  through  the 
filing  at  the  trial  of  her  second  amended  com- 
plaint And.  for  the  reasons  above  set  forth, 
we  are  also  of  the  c^inion  that  the  plaintiff's 
second  amended  complaint  was  not  subject 
to  the  objection  that  It  set  forth  a  new  and 
different  cause  of  action. 

[1  ]  The  next  contention  of  the  appellant  Is 
tbat  the  court  erred  in  not  finding  in  bis 
favor  upon  his  plea  of  the  statute  of  limita- 
tions. Olie  loan  was  made  on  June  21,  1911. 
The  action  was  begun  on  December  20,  1913, 
mere  than  two  years  after  the  accrual  of  the 
cause  of  action.  The  question  Is  whether  the 
action  vras  brought  upon  a  "contract,  obliga- 
tion or  liability  founded  upon  an  Instrument 
in  writtog  executed  within  this  state."  If  it 
was,  the  period  of  limitation  was  four  years 
(Code  Civ.  Proc.  {  337,  subd.  1),  and  the  ac- 
tion was  not  barred.  If  It  did  not  fall  with- 
in this  description,  the  period  was  two  years 
(Code  Civ.  Proc.  S  339,  subd.  1),  and  the  plea 
of  the  statute  should  have  been  upheld.  A 
cause  of  action  is  "founded  upon  an  Instru- 
ment of  writing"  when  the  contract,  obliga- 
tion, or  liability  grows  "out  of  written  Instru- 
ments, not  remotely  or  ultimately,  but  Im- 
mediately." Chipman  v.  Morrill.  20  Cal.  130, 
137;  Ashley  v.  Tlscher,  24  GaL  822,  86  Am. 
Dec.  65;  Louvall  t.  Orldley,  70  Cal.  607,  11 
PftC  777:  Lattin  T.  Gillette,  96  Cal.  817,  30 
Pae.  S45,  29  Am.  8t  Rep.  115;  McCarthy  v. 
M.  T.  L.  &  W.  Co.,  Ill  Cat  328,  48  Pac.  966; 
Th(»na8  Pac.  Beacli  Co.,  116  Gal.  186,  46 
Pac.  899;  Bcrivner  r.  Woodward,  189  Gal. 
814,  73  Vac  868.  **A  cause  of  action  Is  not 


upon  a  contract  founded  upon  an  Inttmment 
in  writing,  within  the  meaning  of  the  Code, 
merely  because  It  is  in  some  way  remotely  or 
indirectly  ctmnected  with  such  an  tnatrnment, 
or  because  the  instrument  would  be  a  link  In 
the  chain  of  evidence  estaMlsfalng  tlie  cause 
of  action.  In  order  to  be  founded  upon  an 
Instrument  In  writing,  the  instrument  most. 
Itself,  contain  a  contract  to  do  the  thing  for 
the  nonperformance  of  which  the  action  to 
brought"  McCarthy  v.  M.  T.  L.  A  W.  Oo, 
supra. 

In  Ashley  r.  VladMr,  supra,  there  were 
two  papers  signed  by  the  defendant  Action 
on  one  was  held  to  be  covered  by  the  two- 
year  statute,  while  the  other  fell  under  the 
statutory  provision  subsequently  carried  into 
subdivision  1  of  8ectl<m  837  of  the  Code  of 
CtvU  Procedure.  The  first  Instrument  read 
as  follows: 

"Received  of  John  Morrlsm,  Elsq.,  the  aom  of 
two  thousand  aeven  hundred  and  fif^  dollars. 
San  Francisco,  February  24,  1855. 

"($2,750.)  Edward  Tladwr." 

The  b<fldlng  was  ttiat  tJito  was  a  mere  re- 
c^pt  tor  the  amount  <tf  money  Q>eclfled,  and 
tbat  U  neittaOT  expressed  nor  Imported  any 
obligation  to  pay.  It  was  p<dnted  oat  tbat 
"the  presumption  of  law  is  that  numey.  when 
paid,  is  In  liquidation  of  an  antecedent  debt" 

C2]  The  writing  in  the  loesent  case  la  more 
than  the  mexe  receipt  embodied  In  the  first 
paper  under  considmtlw  in  AaUey  t.  Vlsch- 
er.  It  reads: 

"Received  frtHn  Mias  Hannah  O'Brim,  on 
June  21at  1911,  ¥450  (four  hundred  and  fifty 
dtdlars)  in  U.  S.  gold  coin,  at  5  per  crat  inter- 
est" 

The  words  "at  6  per  cent  hiterest"  Import 
into  the  writing  an  additi<mal  and  significant 
element  The  paper  is  not  a  mere  declare* 
tlon  that  money  has  been  received  by  the 
defendant  from  the  plaintiff.  It  embodies 
the  statemmt  that  it  has  been  received  at  a 
given  rate  of  interest.  The  reasonable — in- 
deed, the  only  reasonable — meaning  of  these 
words  is  that  the  money  was  received  as  a 
loan  at  the  specified  interest  rate.  A  loan 
being  established  by  the  writing,  a  promise 
to  repay  is  Implied  by  necessary  inference  of 
law  and  fact.  Such  promise  is  embodied  in 
the  language  of  the  writing,  although  not 
expressed  in  the  words  "I  promise  to  pay." 

It  is  generally  held,  in  states  having  stat- 
utes similar  to  our  own,  that  undOT  simUar 
facts  the  action  Is  covered  by  the  period  of 
limitation  applicable  to  suits  founded  upon 
written  Instruments.  Thus,  In  Indiana,  it  has 
been  held  that  an  Instrument  reading:  "Re- 
ceived of  Jj.  fl,600,  on  deposit  in  national 
currency.  [Signed]  S.  Bros."-— Is  a  written 
contract  tar  Uie  payment  of  nxmey,  and  that 
the  statutory  limitation  for  actions  on  such 
contracts  was  applicable.  Ijong  v.  Straus, 
107  Ind.  94,  6  N.  B.  123,  7  N.  E.  763,  67  Am. 
Rep.  87;  De  Vay  v.  Dunlap,  7  Ind.  App.  690, 
86  N.  B.  195.  The  holding  was  likewise- 
wbtfe  the  instrument  read  as  fidlows:  "Re- 
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celved  of  Bu'Doane  for  Samoel  A.  Boy  tram, 
<nie  taimdrea  and  ti&itf  dtAlan.  •  •  • 
[Signed]  J.  H.  Ouny."  Beytram  t.  OUey,  29 
Mo.  129.  "The  broad  and  comprehensive  lan- 
guage of  tbtt  ilatnte  eridently  «iibraoes  all 
kinds  of  written  Instmments.  vltbcmt  regard 
totbelr  mere  form  .or  pbraMtdogy,  wbldi  im- 
ply a  promise  or  agreement  to  pay  money,  and 
la  not  restricted  to  sncb  as  have  the  requi- 
sites of  prMnlaeory  notes,  or  to  sndi  Instru- 
mente  as  contain  an  express  promise  or 
agreement  npon  their  face  to  pay.  It  la 
suffldoit  If  the  words  Import  a  promise  or 
agreement,  or  that  this  can  be  Infierred  from 
the  terms  employed."  The  theory  ot  these 
cases  was  that  the  paper,  In  ea^  Instance, 
acknowledgpd  ttie  existence  pf  tacts  necessa- 
rily and  directly  Importing  the  obligation 
which  was  made  the  basis  of  salt,  and  this 
was  held  to  be  anfflcient  See,  also.  Sannlch- 
8on  V.  Brown,  5  OaL  07 ;  Ashley  T.  Tlscber, 
snpra. 

None  of  the  cases  decided  in  this  state, 
and  cited  above,  will  be  found  to  conflict  with 
this  view.  They  all  had  to  do  with  writings 
which  did  not,  in  and  of  themselves,  express 
the  obligation  sued  npoa,  or  a  state  of  facts 
from  which  such  obligation  necessarily  and 
directly  flowed.  In  each  Instance  the  obli- 
gation conld  be  established  only  by  evident 
of  facts  and  occurrences  outside  of  those 
appearing  on  the  face  of  the  instrument  A 
sltoatlon  of  this  kind  was  In  the  mind  of  the 
court  when  It  said,  in  Scrivner  t.  Woodward, 
aupra,  that  "promises  merely  implied  by  law, 
and  not  supported  by  any  express  promise 
or  stlpalatlon  In  the  written  Instrument,  do 
not  fall  within  the  provision  of  sectloo  387, 
relating  to  contracts  In  writing,"  and  that 
any  language  to  the  contrary  in  Ashley  t. 
Tlscber,  snpra,  employed  In  discussing  the 
second  paper  there  Involved,  must  be  disre- 
garded as  In  conflict  with  later  decisions. 
We  adhere  to  the  dedaratlon  that  promises 
"merely  implied  by  law"  from  a  situation  evl- 
denoed  by  a  writing— L  e.,  quasi  contracts- 
are  not  within  the  statutory  provision  under 
discussion.  The  promise  must  be  one  arlsii^ 
directly  from  the  writing  Itself,  and  Included 
in  its  terms.  But  in  determining  whether 
the  obligation  is  "supported  by  an  express 
promise  or  stlpnlatlon  In  the  written  Instru- 
ment," we  must  r^:ard,  as  Included  In  the 
t^ms  of  the  writing,  all  obligations  and 
promises  which  its  words  necessarily  import. 
The  distinction  which  we  have  tried  to  point 
out  Is  well  stated  in  Long  v.  Sttaos,  supra, 
where  the  court,  upon  rehearing,  discussed 
the  questlcm  exhaustively.  The  following 
language  from  the  opinion  in  that  case  Is  !□ 
point  here: 

"Where  there  Is  an  express  contract  there  can 
be  DO  implied  one.  An  express  written  contract 
contains  the  only  cixnpetent  evidence  of  the 
agreement  ot  the  parties,  ^ere  is  here  an 
express  written  contract,  and  therefore  there  is 
no  implied  one.  But  this  written  contract  is  to 
be  given  legal  effect,  and  to  give  It  effect  the 


courts  most  consider  It  as  embodylnK  all  the 
legal  obligations  Imjdled  fnm  ita  language. 
These  obligatloDi,  we  repeat,  are  part  of  tne 
written  contract  Tie  law  imported  into  the 
contract  does  not  create  an  indqwndent  agree- 
m^t  but  makes  the  instTutoent  express  Hie  fall 
agreement  of  the  parties.  *  *  *  All  contracts 
have  imported  into  them  legal  principlea  which 
can  no  more  be  varied  by  parol  evidence  than 
the  strongest  and  clearest  express  stipulations. 
•  •  •  l*e  authorities  all  agree  that  the  regu- 
lar indorsement  of  a  promissory  note  is  as  per- 
fect a  contract  as  though  the  Uabilil7  which  the 
law  Implies  were  written  out  in  full.  «  •  • 
Into  tiie  contract  before  us  the  law  liters  and 
makes  It  an  agreement  to  repay  the  money  re- 
ceived on  deposit  *  *  *  Our  conclusion 
reaches  further  than  that  there  is  an  implied 
promise  to  pay  tite  d^potdtor  his  money,  tor  It 
goes  to  the  MCtent  of  affirming  that  this  ittondse 
is  created  by  law  as  an  element  of  the  contract, 
and  as  sudi  enters  into  and  forms  part  ot  the 
written  agreement  We  do  not  regard  the  prom- 
ise as  an  independmt  one^  existing  ontsiae  of 
the  written  contract,  bat  sa  a  pmniss  forming 
one  of  the  terms  of  the  eon  tract." 

[I]  oaie  appellant  fnrttier  amtends  that 
the  erld«u»  is  Insnffldeut  to  Buiq;Knt  tbe 
findings  and  the  judgment  ot  the  court  The 
defendant  In  Us  answer  to  the  second  amend- 
ed complaint  admits  the  original  Indebted- 
ness, and  relies  upon  two  defenses— the  plea 
of  paymmt,  and  tbe  statute  of  llmitatlau; 
and  as  to  the  first  of  these  the  eridenca  of 
the  parties  is  in  sharp  and  substantial  con- 
flict and  we  shall  not  tor  that  reason,  dis- 
turb the  findings  of  the  court 

[4]  nie  appellant  flnally  urges  that  the 
court  erred  In  permitting  the  ploIntUTs  coun- 
sel to  cross-examine  the  defendant  at  great 
length  and  with  much  iteration  upon  certain 
Immaterial  matters  which  were  very  prejudi- 
cial to  him  and  to  his  case ;  but  an  lnq;)ec- 
tlon  of  the  record  discloses  that  this  portion 
of  the  def^idant's  cross-examination  relates 
to  the  existence  or  nonexistence  of  certain 
facts  which  the  defendant  bad  himself  put 
forward  In  support  of  his  plea  of  payment 
of  bis  loan.  We  think  that  the  court  did 
not  abuse  its  discretion  in  extsidlng  the 
scope  of  this  inquiry,  and  that  the  mere  fact 
that  the  defendant  was  unable  to  extricate 
himself  therefrom  with  credit  would  not  uf 
itself  warrant  a  reversal  of  the  case. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW. 
J.;  LAWLOB,J. 


PEOPLE  V.  BINDOB  et  aL   (U  JL  8762.) 

(Supreme  Oourt  of  California,    April  7,  1917.) 

L  HlQHWATS  4=s>6— PUBUO  BoADS— PUBUO 
USK. 

A  landowner's  use  of  a  beach  road  within 
the  confines  of  defendant's  property  for  the  par- 
pose  of  reaching  his  premises  does  not  establish 
the  beach  road's  diaract^  as  a  public  road  any 
more  than  his  use  of  a  private  way. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  6,  7.] 
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2.  DiDTOATiON  ^20(5)— What  CoNsnrruTES 

— TJSBB  OF  HlOHWAT. 
Where  one  owning  a  strip  of  land  along  a 
beach  idlowed  properly  owners  in  the  vicimt? 
to  use  the  beach  as  a  road  according  to  a  cus- 
tom of  the  country,  there  was  no  dedication  of 
a  highway. 

[Ed.  Note.— For  other  cases,  see  Dedicaticai, 
Cent  Dig.  SS  18,  26,  27.] 

3.  HiaHWATS    4s»17    —   ESTABUBHUBNT  ~ 
EtIDKNCB— SUFFIOIEKOT. 

In  a  suit  to  abate  an  alleged  nuisance  main- 
tained by  defendants  upon  and  across  a  public 
highway,  evidence  held  to  warrant  findings  that 
no  such  highway  had  been  establoshed. 

[Ed.  Note.— For  other  caaea,  see  Highways, 
Cent  Dig.  §  24.1 

Department  2.  Appeal  from  Superior 
Court,  Los  Angelee  County ;  Frank  F.  Oster, 
Judge. 

Action  by  the  People  of  Hie  State  of  Call- 
fomia  against  May  K.  Rlndge  and  others. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defeaidants  ai^teal.  Be- 
versed. 

Anderson  &  Anderson.  Edward  F.  Wehrle, 
and  O'Melveny,  Stevens  &  Uilllkln,  all  of 
Los  Angeles,  for  appellants.  J.  D.  Freder- 
ida,  DIat  Atty.,  Hartley  Shaw,  Thomas  Lee 
Woolwlne,  Dlst.  Atty.,  George  E.  Cryer,  Chief 
Deputy  Dlst.  Atty.,  and  Baas  &  Dnnnlgan, 
all  of  Los  Angeles,  for  respondent. 

HENSHAW,  J.  This  action  was  brought 
to  abate  allied  nuisances  maintained  by  de- 
fendants upon  and  across  a  public  highway 
In  the  county  of  hos  Angeles.  The  nuisances 
were  gates  and  fences.  Tlie  purpose  of  the 
litigation  Is  to  obtain  a  decree  declaring  that 
a  public  highway  exists  through  the  Mallbu 
ranch  along  the  shore  of  the  Pacific  Ocean. 
The  Malibu  ranch  Is  about  22  miles  long  and 
contains  about  13,000  acres.  Thus  It  Is  quite 
narrow,  varying  In  width  frora  1%  miles  to 
2%  miles.  Its  length  is  easterly  and  west- 
erly. Its  southern  front  Is  bounded  and 
washed  by  the  waters  of  the  Pacific  Ocean. 
The  inland  boundary  line  extends  along  the 
southerly  slope  of  a  rugged.  Inhospitable 
mountain  chain,  cut  by  deep  ravines  and  can- 
yons. At  the  foot  of  these  mountains  Is  a 
stretch  of  country  narrow  and  comparatively 
level  and  known  as  mesa  lands.  The  "shore 
of  the  Padflc"  along  which  It  is  declared  this 
highway  extends  Is  a  shore  characteristic  of 
many  hundreds  of  miles  of  CaUfomia's  lit- 
toral. Nearest  to  the  ocean  Is  a  gradually 
sloping  sandy  heach  between  the  lines  of  high 
and  low  tide.  At  low  tide  this  beach  Is 
uncovered  and  the  sand  wet  and  compacted 
affords  a  firm  passageway  for  footmen  and 
vehicles.  Above  this  Is  a  stretch  of  loose 
shifting  sand,  washed  and  blown  above  the 
line  of  ordinary  high  tide.  This  sand  Is  dry, 
and  passage  over  It,  though  possible.  Is  diffi- 
cult. The  footman  sinks  to  his  ankles,  the 
horse  to  his  fetlocks,  the  vehicle  which  he  Is 
dragging  half  way  or  more  to  the  hubs.  Be- 


yond this  loose  sand  Is  a  bluff  varying  In 
height  from  80,  60,  to  100  feet  Eroded  from 
this  bluff  and  lying  at  the  foot  of  it  is  the 
tains.  This  bluff  mai^s  the  seaward  end  d 
the  comparative  levd  mesa  lands  of  wfaidb 
we  have  ^k^.  These  mesa  lands  in  turn 
are  channeled  by  ravines  pr  arroyos,  in  win- 
ter carrying  the  mountain  waters  down  the 
gulches  to  the  ocean.  In  snmmer  they  are 
dry.  Their  banks  nsnally  are  quite  precipi- 
tous. The  beach,  ot  course,  is  likewise  pierc- 
ed in  places  by  these  short  mountain  streams, 
although  In  snmmer  when  these  atreanu  are 
not  flowing  the  ocean  frequently  restores  the 
sand  washed  away  by  the  winter  torrents. 
Still  further  the  beach  is  broken  by  small 
promontories  and  rocky  hefidlands  Jutting 
out  Into  the  ocean  and  by  rocky  outcrops 
here  and  there  along  its  line.  As  Is  well 
known  to  any  one  at  all  conversant  with  the 
primitive  life  of  California,  these  beaches  af- 
forded the  customary  routes  of  travel  up  and 
down  the  coast  They  were  smooth  and  lev- 
el, as  compared  with  the  mesa  lands,  which 
were  cut  by  nmn«wuB  gullies,  difficult  of  de- 
scent and  equally  difficult  of  ascent  Thus 
travel  sought  the  beach  and  followed  along 
the  line  of  the  hard  sand  nnoovered  by  tbe 
ebUng  tide.  As  a  promontory  was  approaidi- 
ed  tlie  travder  was  compelled  to  leave  tbe 
beach,  climb  to  the  mesa  uplands,  cross  the 
promontcffy,  descending  to  the  beac^  on  the 
further  side.  Whwe  the  winter  rains  con- 
verted the  arroyoB  into  torrential  streams 
progress  was  ImpOAsible.  When  tbe  rising 
tide  covered  the  hard  betcb  the  traveler  was 
compiled  to  make  his  labcHrions  way  throng 
the  soft  sluida  above,  or,  as  vna  nsuaUy  tbe 
practice,  be  interrupted  his  journey  and  re- 
mained where  he  was  nntii  the  tide  had 
again  ebbed.  Little  or  no  construction  work 
was  ever  done  upon  these  roads,  if  roads 
they  could  be  called.  The  traveler,  nsnally 
on  horseback,  when  it  became  necessary  to 
leave  the  bea<ih.  sooght  tbe  least  predpitons 
place  in  the  bluffs  up  whlfdi  be  rode  or  led 
his  horse.  Where  this  was  ImposslUe,  the 
earth  bank  of  the  bluff  was  graded  down. 

Such  are  the  general  characteristics  of 
many  such  ancient  shoreways  along  the  Pa- 
cific Ocean;  snCh  were  the  general  charac- 
teristics of  this  ancient  way.  In  those  early 
days  tbe  principal  towns  or  puebloe  to  Qt» 
north  and  weM  of  that  of  Los  Angeles  were 
San  Bu«ia  Ventura,  in  Ventnra  county,  and 
Santa  Barbara,  In  the  county  bearing  tbe 
same  name.  Both  of  these  counties,  like  tbe 
county  of  Los  Angeles,  are  coast  counties. 
There  were  several  routes  of  travel  between 
Los  Angeles  and  these  northerly  pueblos 
through  the  mountain  passes,  In  addition  to 
the  shore  route  just  described.  This  shore 
route,  beginning  at  a  settlement  oa  the 
ocean  near  the  mouth  of  Santa  Monica  can- 
yon ran  about  five  miles  through  another 
grant,  Boca  de  Santa  Monica;  then  entered 
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uTKm  the  HtallbQ  grant,  ran  along  Its  coast 
line,  and  a  mile  or  two  beyond  It  to  a  gulch 
known  as  Yerba  Baena  or  Little  Sy<Amore 
canyon,  when  U  struck  inland  np  tills  gulch 
and  over  the  motmtalnB  and  so  to  tlie  towns 
In  Voitara  county.  TraTel  over  the  whole  of 
this  lonto  was  possible  only  to  the  footman 
or  to  the  horseman.  Wheeled  vehicles  conld 
not  be  dragged  over  it,  and  indeed  there  were 
In  those  early  days  bnt  few  wheeled  vehicles, 
earretas,  clnmsy  carts  with  solid  Wooden 
wheels,  drawn  by  oxen. 

The  Mallbn  ranch  was  a  Spanish  grant, 
patent  to  which  was  tasaed  to  Matthew  Kel- 
ler in  August,  1872.  It  was,  as  the  ISoregoing 
clescripUon  of  Its  tauTacter  at  once  - makes 
I>lain, .  a  stock  range  for  the  pasturing  of 
sheep  or  cattle,  and  for  this  purpose  it  was 
used.   Some  of  the-  snrroitnding  lands  were 
niao  Spanish  or  Mexican  grants,  bnt  to  the 
north  ot  tbe  HaUbu  was  an  nnsnrreyed  atrip 
of  government  land.   In  some  of  the  upper 
reaches  of  the  streams  leading  through  the 
Mallbn  were  small  tracts  of  government  land 
fitted  for  agriculture,  and  these  were  taken 
possession  of  by  settlers.    In  the  streams 
were  trout,  in  the  valleys  quail,  in  the  hllla 
deer,  and  the  country  was  therefore  attrac- 
tive to  the  fisherman  and  hunter.    All  of 
these  people  entering  the  ran<A  traveled,  as 
It  was  necessary  for  them  to  travel,  along 
the  shoreway  above  described,  until,  reach- 
ing the  gnlch  or  canyon  which  they  desired 
to  ascend,  they  left  the  beach  and  struck  in- 
land. At  the  time  when  Matthew  Keller  re- 
ceived his  patent  and  for  some  time  thereaft- 
er the  <mly  persons  actually  living  on  the 
Malibu  ranch  were  Matthew  Keller  and  his 
family,  with  his  overseer  and  vaaueros  look- 
ing after  his  stodc.  *  Their  home  was  in  the 
Bfallbu  canyon,  off  from  the  line  of  the  beach 
road,  whtdi  they  thems^ves  used  In  reaching 
their  home.  The  Malibu  canyon  was  about 
two  miles  westerly  from  the  easterly  bound- 
aty  of  the  ranch.  Further  to  the  westward 
and  about  Qiree  miles  from  the  western 
boundary  of  the  ranch  Is  Lechuza  canyon. 
In  this  canyoh  lived .  the  Taplas  family  In 
their  adobe  home.  The  Taplas  were  Spanish. 
They  claimed  ownership  to  a  part  of  the 
Malibu  ranch,  and  were  there  living  under 
their  assertion  of  right    Neither  they  nor 
their  visitors   were  apparently  Interfered 
with  by  Matthew  Keller.    From  Lechuza 
canyon  eastward  to  Santa  Monica  It  was  pos- 
sible to  drag  a  carreta,  and  it  had  been  done 
from  time  to  time  by  the  Taplas.   They  left 
the  ranch  in  1876.  Nor  did  Matthew  Keller's 
successors  Interfere  with  the  settlers  who 
used  the  beach  road  until  they  came  to  their 
selected  canyons,  either  In  their  use  of  the 
beach  road  or  of  the  primitive  private  trails 
or  rough  roads  which  they  coostructed  to 
reach  their  locations.    Very  few  of  them 
made  a  pretense  of  residing  on  their  selected 
lands.   Nor  did  he  Interfere  with  the  travel 
along  this  beach  road  which  sought  to  trav- 
erse the  ranch  en  route  to  Ventura  county. 


He  did,  however.  Interfere  with  and  restrict 
the  use  of  Uie  ranch,  and,  to  a  certain  ex< 
tent,  of  the  road,  to  fishermen,  hunters,  and 
campers,  and  this  because  in  many  Instances 
they  killed  Us  cattle,  In  others  tfa^  made 
their  camps  near  the  springs  which  tbe  cat- 
tle frequented  for  water,  and  so  drove  them 
away,  and,  finally,  th^  occasioned  not  Infre- 
quent and  destmcttve  fires.  The  entry  of  the 
settters  came  after  Matthew  Keller's  death 
in  1881. 

We  lave  thus  ftilply  ^tmnlsed  the  condl- 
tlwis  existing  yrbm  in  187B  MattHew  B^ler 
filed  a  petition  wltt  the  board  ct  supervlsora 
of  Los  Angeles  county  o0«rtng  to  dedicate  a 
public  highway  over  his  lands.  This  offer, 
upon  vtbUih  great  reliance  Is  placed  by  re- 
spondents, demands,  therefore,  somewhat  de- 
tailed cMislderatlQn.  In  'Soveaiber,  1875,  a 
petltton  was  filed  W  Matthew  Keller  pur- 
porting to  c<xne  frwn  the  owners  at  the  lands 
al<»ig  the  route  of  the  pioposed  hl^way.  ask- 
ing the  snper^rs  "to  lay  out  a  public  road 
along  the  headi  fronting  on  said  rancbos,  be- 
ing the  mly  possible  way  said  nniduNi  can  be 
approached.  Said  projected  road  runs  tor  the 
greater  part  along  the  cbecudi  of  the  Pacific 
Ocean,  bnt  at  Intervala  is  found  Impaasable 
by  reason  of  pioifectlng  pcdnts  and  rocks  that 
main  said  hl^way  In^ssable  at  li^  water. 
The  necss^ty  tor  such  a  road  for  the  cm- 
venlenoe  <Mt  public  travel  will  be  quite  obvious 
to  any  one  autlunlEed  to  view  the  same,  as 
well  as  the  natnxe  of  the  Improvements  to  be 
made."  By  way  of  description  the  petition 
set  Cortta  that  "from  the  city  of  SanU  Monica 
tbe  nlad  Is  a  natural  road  mIods  the  beach  for 
a  dlstanoe  ot  abioat  atx  mUee.  nie  first  <A- 
stmctlon  to  travel  oommoices  at  the  point  of 
an  arched  toA,  vrlttiln  half  a  mile  of  the  can- 
yon, colled  Toponga,  fhmtlng  on  the  Santa 
M<Hiiea  rondi.  TbA  odm'  obstructions  to  the 
public  travel  for  wagons  are  found  at  inter- 
vals only  between  the  aforesaid  arched  rock 
and  the  range  line  between  17  and  18  west 
township,"  etc.  (this  range  line  runs  a  little 
to  the  weet  of  Malibu  canyon  where  was  Mr. 
Keller's  home),  a  distance  of  about  six  miles 
In  length.  "This  road  will  connect  the  dty  of 
Santa  Monica  with  an  Immense  body  of  agri- 
cultural and  horticultural  lands,  partly  gov- 
ernment land,  for  a  distance  of  twenty  miles 
along  the  beach,  and  to  fishing  grounds  of 
great  value  to  the  community.  The  probable 
cost  is  about  $300."  This  proposed  road,  as 
shown  by  its  deecriptlcn,  was  merely  the  old 
beach  road  which  we  have  described.  View- 
ers were  appointed  and  their  report  followed. 
It  declared  that  the  road  firom  Santa  Monica 
for  a  portion  of  tlie  dlsrtance  westerly  was  In 
good  condltltm.  It  followed  the  beach.  Ob- 
tain obstructions  were  then  noted,  the  neces- 
sity In  one  case  of  grading  from  the  beach  to 
the  mesa  lands,  In  another  for  blasting  out  ob- 
strudilng  rock  in  the  line  of  the  beach  prop- 
er. Arriving  at  the  Malibu  ranch,  the  view- 
ers declare  Uiat  there  are  two  places  along 
the.  beach  betwem  the  easterly  line  ot  the 
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ranch  and  Halttra  lake  <at  tbe  mouth  of  Hali- 
bn  canyon)  that  need  Improvement,  "and  thai 
the  passage  along  tbe  beach  from  Santa  Moni- 
ca City  will  be  open  to  traral  for  a  distance 
of  25  miles,  opening  thereby  a  scope  of  coun- 
try fit  for  Bettlem«it  to  tbe  amount  of  over 
4,000  acres.  We  estimated  the  whole  cost  of 
Imiworement  at  $650  in  all  so  as  to  ma^  the 
road  passable  in  all  seasons  of  the  year." 
The  report  then  recommended  the  adoption  of 
the  petition  and  the  immediate  .improvement 
of  tbe  road  as  suggested.  The  field  notes  ac- 
companying this  report  showed,  as  does  the 
report  Itself,  that  tbe  doing  of  no  work  was 
contemplated  west  of  MaUlba  lake.  The  field 
notes  were  carried  no  further  than  Miallbu 
lake  and  oonolnded,  after  fixing  the  easterly 
line  of  MaUibu  ranch,  with  "and  following  the 
beach  to  the  lake  in  said  rancha"  The  b<md 
accompanying  the  Keller  petition  and  execut- 
ed by  Keller  was  conditioned  on  "the  (^wnlng 
of  a  road  from  Santa  Monica  to  the  rancbo 
Topanga  Mallbu." 

There  Is  one  con^cnons  Infinnlty  In  tbe 
KeUer  petition  which  Impairs  Its  1^1  effect 
as  an  offer  of  dedlcatioQ,  and  that  is  that  bis 
offer  contemfdates  a  road  from  Santa  Monica 
westward  to  (or  throu^  his  ranch.  But  in 
fact  he  did  not  own  the  land  between  the 
easterly  line  of  bis  rancb  and  the  town  of 
Santa  Monica,  and  had  no  authority  to  offer 
a  right  of  way  as  and  for  a  public  highway 
over  those  lands.  Nor  yet  did  the  owners  of 
those  lands  eyer  Join  in  his  peUtion.  Bat  let 
it  be  assumed  that  tbe  offer  at  least  was  an 
expression  of  willingness  and  desire  upon  the 
part  of  Matthew  Keller  to  dedicate  a  public 
road  or  hl^way  across  his  whole  randi; 
tbe  question  remains:  What  resulted  from 
this?  It  appears  from  the  report  of  the  view- 
ers that  they  contemplated  only  the  construo- 
tlon  of  a  way  from  Santa  Mcmica  to  Mallbu 
canyon;  that  this  way  was  to  follow  the 
beadi,  saving  in  one  place  where  It  was  neces- 
sary to  leave  It  to  cross  a  headland.  The  pro- 
jecting rocks  in  tbe  beach  sands  were  to  be 
blasted  out.  Tbe  talus  in  some  places  was  to 
be  graded.  Something  of  this  work  was  to  be 
done  within  the  twundaries  of  the  Mallbu 
ranch  to  tbe  west  of  Mallbu  canyon.  The 
major  portion  of  It  was  to  be  done  to  the 
westward  of  Mallbu  ranch.  Keller  was  in- 
terested In  securing  a  road  on  his  ranch  at 
least  up  to  Mallbu  canyon,  where  tbe  randb. 
buildings  were  situated.  Bat  newtb^esa  It 
Is  fairly  deduclbler  and  tbe  court  oilglnaUy 
found,  that  Keller's  oaet  contem^ted  a 
beach  highway  through  his  ranch,  his  peti- 
tion, it  wiU  be  noted,  setting  forth  the  "ob- 
stmctionB  to  the  [tnblic  trwA  for  wagons," 
and  declared  that  sndL  obstructions  existed 
only  between  Santa  Blonica  and  Mallbu  lake. 
At  this  time,  however,  there  were  no  settles 
whose  rlgjits  call  for  consideration.  The  en- 
tries whl(A  they  later  made  npcm  the  public 
domahi  did  not  begin  nntU  1B82-1885,  after 
Keller's  death.  Nor  does  It  appear  that  the 
vlew^  r^rt  was  «Ter  adopted,  or  that 


was  'OTer  any  formal  acceptance  cf  the 
Keller  offer,  and  the  sltoatlon  thus  prearated 
is  and  can  only  be  tdiat  wbi^  revwideffit 
adopts,  uam^,  that  the  of  dedication 
c<Hitained  in  the  Keller  petition  was  of  a  road 
already  in  existence,  used  and  traveled 
throughout  tbe  entire  length  of  the  ran<di.** 
Under  tbls  view  raspcmdeat  ocndiends  that  the 
petition  should  be  regarded  rather  as  one  for 
the  improremcatt  of  an  existing  roid  Uiaii  w 
an  offer  to  dedicate  a  new  road. 

This  ellminatioa  of  the  Keller  offer  from 
the  consideration  of  the  case  leaves  It  for 
present  purposes  as  though  that  offer  bad  ncA 
been  made;  that  Is  to  say,  we  are  brougbt 
back  to  a  contunplatlcw  of  tbe  questlm  as  to 
wbethOT  or  not,  within  the  meaning  of  our 
law,  there  was  at  the  time  of  Kdler's  offo-, 
or  tbereaft^.  a  public  highway  across  the 
Malitra  randL 

Under  the  findings  which  the  court  orlglnalr 
ly  made  and  tbe  Judgment  which  It  first  gave^ 
the  eilHtence  of  such  a  highway  was  declared 
and  decreed,  the  court  baaing  its  conclusions, 
in  part  at  least,  upon  the  fact  that  this  route 
was  ft  recognized  mode  of  acoess  to  the  aet- 
tlenKuts  iQ  Ventura  and  the  other  northern 
counties.  Upon  motion  for  a  new  trial  the 
court's  views  suffered  a  modification  In  that 
It  granted  the  motion  as  to  the  existence  or 
nonexistence  of  such  a  highway  from  the 
westerly  line  of  Mallbu  to  Lechuza  canyon, 
where  the  Tapias  formerly  resided.  It  de- 
nied the  motion  as  to  the  remainder  of  the  as- 
serted highway,  and  from  Its  order  this  a.j^ 
peal  Is  taken. 

Matthew  Keller,  as  has  been  said,  died  in 
1881.  In  1S74  Louis  Sentous  was  on  the 
ranch  as  foreman  and  overseer.  In  the  fol- 
lowing year  he  leased  the  ranch,  and  he  and 
his  brother  remained  as  tumnts  for  17  years. 
There  were  no  settlers  upon  the  govemmrat 
land  to  the  north  and  west  of  tbe  randi  until 
after  Matthew  Keller's  death.  Tbia  is  con- 
ceded. The  Taplas  bad  departed,  and.  aside 
from  the  occasional  traveler  who  passM  along 
the  beach  and  through  the  rough  trail  over 
tbe  Ventura  mountains,  travel  on  the  beach 
road  there  was  none,  saving  that  which  per- 
tained to  the  operations  of  the  ranch  and  the 
activities  of  hunters  and  fisherm^  who  wer^ 
of  course,  either  licensees  or  trespassers,  with 
rare  visits  frwu  peace  officers  in  t>ursuit  of 
offenders  against  tbe  law.  Moreover,  no 
change  was  made  In  the  road.  No  puUlc  Im- 
provements of  any  kind  were  constructed. 
Whatever  may  have  been  done  to  facilitate 
access  to  ttie  ranch  houses  in  Mallbu  canyon 
was  done  by  the  owner  and  his  tenants,  Louis 
Sentous,  testi^lng  as  to  road  conditions  west 
of  Mallbu  canyon  as  late  as  1879,  when  he  as 
tenant  controlled  the  ranch,  tells  that  he  was 
assisting  In  establishing  windmills  which  be 
had  ordered  at  certain  idaoea  <m  tbe  ranch. 
He  says: 

"From  MslUm  canroo  and  Bamiros  canyon 
[some  six  or  seven  miles  westward  from  Malibu 
canyon]  we  traveled  on  the  beach,  and  at  Ram- 
ires  canyon  tbe  vaqueros  assisted  with  their  lar- 
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lata  in  pulllag  the  wagon  ap  tiie  bluff.  Then 
WPS  a  trail  on  the  mesa  which  we  followed 
wherever  we  could,  bat  at  placee  it  was  too  steep 
to  follow.  A  man  went  ahead  on  honwback  and 
picked  the  way  tor  us.  This  Is  the  first  and  last 
trip  I  ever  made  with  a  wuon  beyond  MsUba 
canyon.  Before  that  time  I  had  neTcr  seen  a 
wagon  traveling  beyond  that  canyon,  bnt  I  have 
Been  them  sinca  Dnrlng  thoM  eariv  years  I  did 
not  see  any  travelera  on  the  nuun.  We  gave 
strict  orders  not  to  allow  any  one  to  go  throtmh 
there  withont  permisaitHi  either  from  Mr.  Keller 
or  ounKdves.  I  know  the  order  was  carried 
out.  Those  (Kders  were  giv^  a  tew  years  after 
I  rented  the  nuu^  upon  recelTlng  infomjatirai 
tliat  some  cattle  had  been  shot  by  hunters." 

In  1882  OudiTle  and  Harris,  conilnr  ma 
the  Ventura  monntaliia,  located  on  gOTem- 
ment  land  west  of  the  MalUm.  In  1884  fbne 
years  after  Hatthevr  Edler's  death,  th^ 
drove  a  wagwi  aeroas  this  beach  road  from 
Santa  Uonlca,  and  thereafter  went  back  and 
forth  on  several  and  perhaps  numerous  occa- 
sions.   While  Kdler  was  alive  his  tenant, 
Sentotw,  asked  him  If  be  mU^t  prevtfkt  sttan- 
gers  trim  golns  onto  the  ranch,  and  was  taiA 
that  he  could  do  so.  He  asked  because  he 
bad  heard  someaiing  ahont  a  connty  load. 
bnt  "E^er  told  me  that  nothing  bad  been 
d<Hn  in  the -way  of  an  agreemest  between 
himself  and  the  county.   I  told  bim  I  was 
going  to  stop  people  passing  through,  and 
be  said  that  I  might  do  so." 

Neither  during  the  period  ct  the  Sentovs 
tenancy  nor  tbereafter,  when  Uie  title  to  the 
ranch  passed  by  pardiase  to  Mr.  Blndge, 
whose  widow  is  the  defoidant  in  this  action, 
was  there  any  interference  <gaving  as  here- 
inafter noted)  with  the  use  of  the  beadt  road 
by  the  settlers  upon  the  government  domain 
and  those  who  bad  business  with  them.  Aft- 
er 1884  a  nombtf  of  locatbms  wen  made 
npon  the  govwnment  lands.  It  is  within  the 
bets  to  say  that  the  puUic  bad  absolute 
no  Qse  f (»:  this  beadt  road,  since  It  led  to 
an  impasse  in  the  Ventura  monntains.  saving 
as  that  public  was  lepnsented  by  these  aeb- 
tlen.   The  «mduct  of  the  ownera  of  the 
Halibn  was  certainly  not  nnn^s^borly,  stnoe 
they  fredy  allowed  these  settlers  the  use  of 
this  beach  road,  and,  more  than  that,  per- 
mitted them  to  construct  their  roads  and 
trails  from  the  beacb  road  over  the  lands  of 
the  Halibn  to  tlielr  locaUims  <m  the  govern- 
ment land  to  the  north.  lAe  first  of  these 
Bettlcn  beglnnlitf  at  the  westerly  line  (jnd  of 
the  ranch  were  Harris  and  Guthrie.  To 
make  possible  a  means  of  omimonication  be- 
tween their  lands  to  the  west  of  the  ranch 
and  tbe  town  of  Santa  Monica,  and  thus  to 
avoid  the  necessity  of  crossing  the  almost 
tmpaaubla  Ventura  mountains  to  the  north, 
tbey  did  some  woiic  of  grading  In  tbe  ar- 
royoB,  barrancas,  and  cany<ms  on  the  western 
part  of  the  ruaOi,  and  in  1884,  for  the  first 
time  In  Its  history,  they  drove,  as  has  been 
BBid,  a  two-luirse  wagon  from  Santa  Monica 
to  their  locations.    They  lived  npon  th^ 
dalms  until  the  year  1900.  vrimi  they  sold  to 
Ur.  BlDdge.  tbe  then  owner  at  the  Maliba. 
Tberealter  there  was  no  location  pjjd  no  set- 


tler on  the  lands  immediately  to  the  west 
and  to  the  north  of  tbe  westerly  end  of  the 
HalibtL  In  1888  one  Sweeney  made  his  loca- 
tion on  government  land  in  the  upper  leacbea 
of  Micbolas  csny<m,  soou  two  at  three  miles 
east  of  tbe  westerly  line  of  the  xancb.  He 
sold  to  Nidiolsen.  and  in  1904  Nicholson's 
holdlnga.paasod  purchase  to  Mr.  Blnge>. 
There  has  since  been  no  occupancy  nor  need 
of  use  for  this  beacb.  road  by  any  person 
west  of  Xbdnal  canyon.  Between  Bndnal 
canyon  and  Nicholas  canyon  lies  v^y^yi 
canyon,  but,  as  has  already  beoi  said,  the 
Taigas,  thece  located,  moved  away  in  1876^ 
and  there  has  been  no  settlement  In  Ledrnza 
canyon,  either  on  or  off  the  ranch.  In  1886 
Marlon  Decker  located  upon  a  <dalm  in  Bn- 
dnal canyon  Immediately  to  the  north  of  the 
line  of  the  ranch.  He  came  to  his  locatl<m 
over  the  Ventura  mountains.  After  establish- 
ing himself  he  built  bis  private  road  down 
the  canyon  to  the  beadi  road.  Decker  re- 
tains bis  biddings  and  Is  one  of  tbe  prtau^Eial 
witnesses  for  the  plaintiff  in  its  contention 
for  a  public  highway.  Dedcer  testifies  to  tbe 
purchase  by  Mr.  Blndffe,  begbming  in  1895^ 
of  ttie  settlers*  claims  until  by  1901  "tbaee 
were  left  only  myself  and  Drake." 

[1]  Decker's  road  to  the  beadi  road  was  nn- 
Questlonably  a  private  way,  amstmcted  wltb 
tbe  acquiescence  of  tbe  owners  of  the  MalUiu, 
and  his  use  of  the  beach  road  to  Santa  Moni- 
ca would  no  more  establish  its  character  as 
a  nubile  road  than  would  Ibe  use  of  his  road 
from  his  claim  tO  the  beech  road  fix  the  char- 
acter of  tiiat  as  a  public  bl^way.  United 
States  V.  Blndge  (D.  O.)  206  Fed.  611.  Ias 
Trances  canyon  lies  a  little  oree  three  mllM 
east  of  Lechusa  canyon,  at  which  latter  can- 
yon, undw  the  order  granting  a  new  telal, 
the  public  hlfl^way  in  the  present  state  of 
the  record  now  ends.  Claims  were  taken  up  in 
Oils  canyon  by  two  mm,  who,  In  turn,  sold  to 
Mr.  BindgSb  ■  Tbe  testliumy  of  Mr,  Decker  Is 
that  Ibere  are  claims  on  government  land  in 
SKondldo  canyon,  which  lies  approxlmatdiy 
half  way  between  Lechoza  canyon  and  Maliba 
cany(m.  owned  by  Schumacher,  M^us,  QllUs, 
and  Diss,  and  that  they  have  done  some  work 
cmstructing  a  private  road  from  their  dalms 
to  tbe  beadi  road.  No  one  of  these  present- 
ed himself  as  a  wttness  in  the  case  It 
pears,  then,  that  even  before  the  commence- 
ment ot  this  action  Dedcer  and  Drake  were 
the  only  two  perscms  who  bad  any  use  for  tbe 
beacb  road,  and  tbe  contention  ol  appellant 
is  that  tlie  use  whldi  they  have  made  and 
an  making  of  it  b  precisely  tbe  use  which 
th^  have  made  and  are  making  of  tbe  pri- 
vate road  from  their  claims  to  the  beach  road 
— a  pamlssive  use  t<a  a  i^vato  way  under 
tbe  sanction  of  tbe  owners  of  the  ranch. 

A^ellante  farther  rely  i^on  the  failure  of 
the  county  of  Los  Angeles  evo:  to  dedare  this 
road  a  public  hit^way.  or  ever  to  exerdse 
any  dominion  or  control  over  it,  or  ever  to 
upend  any  money  in  Ite  maintenance,  care 
or  betterment  It  was  sot  declared  a  public 
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highway  by  the  «oart  of  sessions  tmHer  the 
Btatntes  of  1860  (StatS.  1S49-SO.  p.  !200).  It 
did  not  liecome  a  public  U^way  under  the 
provisions  of  the  act  of  1855  1(8tat&  1865,  p. 
192),  wUclh  declam  pnbUe  highways  to  be 
those  so  designated  by  the  court  <a  sessions 
or'  board  of  supervtactrs,  or  whli^  may  be 
hereafter  so  dedared  1^  the  board  of  super- 
vlaan.  yet  did  tt  become  a  public  ta^- 
my  by  Tirtne  of  the  prorlstons  of  sections 
2618  and  2619  of  the  Political  Code  as  th^ 
read  when  that  Code  took  effect  In  January, 
1873.  Nor,  finally,  did  it  becwne  a  highway 
by  virtue  of  the  special  road  laws  applicable 
to  the  county  fa  Los  Angeles,  found  in  the 
statutes  of  1877-76  <8tats.  1877-78.  pp.  6  to 
1*0.  hoth  of  whldi  acta  oimtemplate  that  the 
supervisors,  before  any  sncih  road  shall  be  or 
be  decreed  to  be  a  puUlc  highway,  shaU 
"cause  said  roads  to  be  prc^ierly  located  and 
declared  as  public  or  county  roads."  and  Id 
this  comectton  reference  also  Is  made  to  sec- 
tion 2621  of  tbe  FoUUcal  Code,  which  de- 
clares that  '^o  route  of  travel  used  by  one 
or  more  persons  over  another's  land  shall 
hereafter  became  a  public  road  or  way  by 
use,  or  until  so  declared  by  the  board  of 
superrlaors,  or  1^  dedication  by  the  owner 
of  the  land  affected." 

rnie  testimony  of  the  settlers,  whose  occu- 
pancy of  tiie  govermnoit  lands  begab  about 
1884.  Is  to  the  genaral  effect  that  thegr  were 
not  disturbed,  by  the  owners  of  the  BCallbn 
ranch  in  thdr  use  ot  the  beadx  road ;  that 
in  many  places  It  was,  ot  course,  no  road  at 
alL  The  settlers  themsdTes,  for  tb^  own 
conrenlenc^  made  Improvemento  In  the  nat- 
ural nmdltiona  where  it  was  necessary  to 
leave  the  beadu  The  mesas  were  not  cultl- 
vated,  and  one  could  drive  over  them  at 
pleasure.  "In  the  early  years  there  was 
nothli^  but  a  bridle  traU.  We  drove  where 
we  pleased.  Tfa««  was  no  injury  done.  We 
first  found  a  road  or  way  marked  by  wagon 
tracks  west  of  Endnal  canyon  about  1888  or 
1889.  During  the  early  years  we  traveled 
practically  all  the  way  ftom  Mallbu  to  Band- 
res  m  tbe  tmuft.  Whatevra  patches  of  road 
there  are  yflsidi  are  not  in  hard  sand  have 
beoi  built  staice  that  time.  There  wwe  miles 
aS  the  way  along  the  Malibu  randi  whm, 
during  the  time  we  lived  there,  the  only  con- 
venient way  to  travel  was  where  the  sand 
was  made  hard  by  the  water."  Sudi.  and 
mu(!h  more  to  like  ^Cect,  is  the  concurrent 
evidence  of  plaintiff  and  d^endants.  It  is  to 
be  noted  that  all  sndi  parte  of  the  road  as 
ran  along  the  beach  between  high  and  low 
tide — and  this  was  mudi  the  greater  part  of 
it— was  not  OD  tho  randb  at  alL  It  was  <m 
tidelands  owned  by  the  state.  These  natural 
cradltlcms,  with  the  slight  Inqirov^ent 
whldi  the  settlors  made  in  them  fm  thdr 
own  convenlrace^  ctmtinued  until  after  Mr. 
Rlndge  acquired  title  to  the  ranch  and  in 
1894  erected  gates — one  at  the  easterly  en- 
tnnoe  to  the  ranch,  the  other  at  Malibu 
canyon.  BVom  the  first  Mr.  Bindge  instated 
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that  there  no  pnbilc  way  upoo  flie 
rnndi;  that  the  road  was  only  a  private 
road,  permission  to  use  which  had  been  ac- 
corded to  the  settlers.  He  gave  to  them  k^ 
to  the  locked  gates.  Hi^,  or  some  of  them, 
indsted  that  the  road  was  ft  public  highway, 
and,  b^g  advised  by  tlieir  atbnneys  that 
the  acc^tanoe  and  use  of  teys  nd^t  mfli- 
tete  against  this  posltlmi,  th^  caused  Mr. 
Kludge  to  be  dted  befiMre  the  board  of  super 
visors  for  obstmetlns  a  public  highway,  tbe 
citation  being  tint  Mr.  Bindge  show  cause 
"why  a  certain  gate  descrit>ed  in  said  som- 
moos  should  not  be  removed  from  an  allied 
public  hlghwtty."  Mr.  Bindge  at  tills  time 
had  spent  large  sums  of  money  in  tmiliUng  a 
road  from  the  eastern  boundary  of  his  ranch 
to  Malibu  canyon.  He  made  answer  that  the 
gate  which  he  was  maintaining  was  on  tills 
privately  constructed  and  privately  owned 
road.  He  conceded  the  existence  of  the  beacfa 
road  as  a  public  Idgbway  from  the  easten 
twundary  ot  the  ranch  *'to  a  point  on  the 
beacli  oppofdte  the  Malibu  lagoon.**  He  de- 
clared that  none  of  ttie  ndghtKnv  ^d  ever 
been  hindered  or  their  frioids  from  pasalog 
through,  Ad  many  privileges  bad  been  given 
them.*!  The  result  of  the  hearing  under  this 
citation  was  most  Incondnsive  and  unsatis- 
ftictory.  No  (Mdal  action  was  taken  by  the 
snporvlBors  other  than  an  hadefinite  contln- 
uanee.  It  la  asserted  plaintiff  that  Oils 
indefinite  continuance  was  the  result  erf  a 
compromise  agreemoit  by  which,  In  effieet, 
Mr.  Bindge  admitted  the  road  through  tiie 
rsmch  to  he  a  public  highway.  On  behalf  of 
the  defendanta  it  was  stoutiy  insisted  that 
his  admlsdon  wait  only  to  the  road  from 
the  easterly  line  to  Malibu  canyon,  and  that 
under  this  admission  he  ceased  to  lock  tiie 
gate  at  the  entrance  to  the  randi.  but  main- 
tained a  lod»d  gate  at  Malibu  cany(m.  He 
per^ted  in  Ods  fior  mme  time,  and  the  set- 
tlers, upon  the  other  hand,  broke  the  lock 
and  frequently  destroyed  the  gates.  He  post- 
ed signs  and  warnings  at  and  near  the  gates. 
He  puUlshed  similar  vramlngs  in  the  news- 
papers, ^e  fbnn  of  such  signs  and  notice 
was: 

"No  pasBtttg  tbroui^  the  Malibu  randi  is  al- 
lowed. No  cam  pins  thereon  under  praialty  ot 
the  law.    Shootii^  end  hontins  forbidden.^ 

Mr.  Bindge,  and  Mrs.  Bindge  after  him, 
continued  these  Interroptlous  and  proteeti 
with  pertinadty  nntU  finally  this  action  mi 
brought. 

[t]  It  is  manU^  that,  if  a  public  highway 
Kdsta  at  all.  It  exlste  by  descriptive  user, 
and  not  by  t^dal  acceptance  of  an  oBes  ot 
dedication,  nor  by  any  official  reoognltloD  ot 
the  existence  of  the  hig^wi^.  Indeed,  tt  is 
quite  plain  that  any  county  would  be  ex- 
tremely slow  to  take  into  its  diarge  and  bur 
den  itself  with  the  care  of  audi  a  strip  of 
ocean  beach,  whidi  from  tbe  very  nature  of 
the  country  would  have  sliglit  use  and  less 
value.  In  opening  the  water  front  of  thdr 
ranch  to  tSie  travd  of  foot  and  horseoien  the 
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ovners  were  bot  following  the  custom  of  tbe 
country.  When  that  travel  of  necessity 
sought  the  mesa  oplends,  it  would  bave  been 
vnnel^borly  to  the  last  degree  to  have 
checked  it  or  turned  it  baCk,  and  the  owner's 
fallDie  to  do  so  no  more  established  an  in- 
tent to  dedicate  a  public  highway  than  would 
his  reception  and  entertainment  of  sndi  a 
trsTcler  overnight  have  established  his  Intent 
that  he  shoidd  take  up  a  permanent  resi- 
dence with  him.  Dedication  under  such  con- 
ditions is  not  to  be  ilghtly  inferred.  Hard- 
ing V.  Jasper,  14  CaL  642;  Cerf  T.  Pfleglng, 
M  Cel.  131,  29  Pac.  41T;  Nllea  v.  City  of 
Us  Angeles,  125  Gal.  67%  58  Pac.  190.  It  Is 
quite  understandable  tbat  the  settlers,  upon 
tbe  one  hand,  because  their  passage  was  not 
interfered  with,  may  have  come  to  the  con- 
clusion that  th^  were  bravetlng  as  of  abso- 
lute right  over  a  public  way,  but  thdr  belief 
Is  not  at  all  Inconststent  with  the  portion 
and  proof  of  the  defoidanta  that  throughout 
tbe  history  of  this  primitive  trail  It  was  but 
a  private  way,  which  developed  into  a  more 
or  less  .efficient  road,  In  the  construedoa  of 
which  the  public  took  no  part,  and  tbe  bur- 
den of  which  oonatructton  was  largely  borne 
by  the  owners  of  tbe  raiuh,  tbe  settle  for 
their  own  manifest  advantage,  contributing 
some  of  th^r  labw. 

[3]  It  followg  herefrom  that  tbe  findings  of 
the  court  decreeing  tbe  existence  of  a  jraUlc 
highway  across  the  Mallbu  ranch  cannot  be 
sustained,  and  that  the  order  refusing  to 
grant  d^endants'  motion  for  a  new  trial 
must  be  reversed.  In  this  connection  it  Is 
to  be  noted  that  the  Bindgra  had  ccmstructed 
upon  the  uplands  and  away  from  ^  the  tidal 
beach  a  new  road  to  Ualibu  canycni.  Appar- 
ently it  is  cmceded  that  the  beadi  road  as 
far  as  Mallbu  canyon  Is  or  may  be  regarded 
as  a  public  highway.  But  this  admission  or 
conceatdon  will  not  ilnstlfy  in  and  of  itself 
a  finding  or  declaration  that  the  newly  coa- 
strneted  private  road  Is  a  pnUlc  substitute 
for  the  original  beach  road. 

The  order  denying  a  new  trial  is  revened. 

We  concur:  BfELTIN,  J.;  LOBIGAN,X 


In  re  WALDEN'S  ESTATE.   (U  A.  510S.) 
(Supreme  Court  of  CaUfomia.   April  12,  1917.) 
EXRCUTDSe  AND  ADUINISTRATOBS  <S=>21G(2)— 

Claihs— Costs— "Pabtt  iIntebksted." 
In  a  Buccossion  ctrntrOTersy,  an  attorney  for 
litigante  cleimio^  bedrahipj  who  by  the  final 
decree  were  denied  partiapatioD,  was  not  a 
"party  interested"  in  the  estate,  and  could  not 
recover  agaiast  the  estate  for  the  conts  and  attor- 
ney's fees  in  attempting  to  establish  heirship, 
though  their  wltoessce  gave  testimony  aiding 
in  reaching  the  decree  for  distribution  in  favor 
of  a  particular  set  of  daimants,  undw  Code  Civ, 
Proc.  S  1720,  or  any  other  statute. 

Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  IMg.  i  757. 

For  other  definiti<m8,  see  Words  and  PhraseS) 
First  and  Second  Series,  Party  Interested.] 


Department  2.  Appeal  from  Snperiw 
Court,  Los  Angles  County ;  James  C  Bives, 
Judge. 

Proceeding  in  the  estate  of  Matilda  Wal- 
den,  deceased,  wherein  E&on  O.  Oalusha,  for 
vraiiam  latlmer  and  others,  filed  a  claim  tor 
costs.  From  an  order  disallowing  the  daim, 
claimants  appeal.  Affirmed. 

Elon  O.  Galusha,  of  Los  Angeles,  for  appel- 
lants. Neighbours,  Hoag  &  Burke,  C.  White 
Mortimer,  Mott  ft  Dllton,  Ball  &  Ball,  and 
Tnisten  P.  Dyer,  all  ct  Urn  Angles,  for  le- 
spondenta 

PER  CURIAM.  Upon  the  death  of  Ma- 
tilda Walden,  Intestete.  a  controversy  over 
kinship  and  heirship  to  her  and  tbe  conse- 
quent  right  of  succession  to  her  estate  arose. 
There  were  three  sets  of  cialmanta,  who  for 
convenience  may  be  designated  the  Monro 
claimants,  the  Uitlmer  claimants,  and  the 
American  claimants.  The  contest  was  de- 
cided In  favor  of  the  Monro  claimants  to  the 
exclnsdon  of  the  Latimer  and  the  American 
claimants.  Fr(»n  the  decree  detennining 
heirship  against  them,  tbe  Latimer  claim- 
ants ai^)ealed  and  were  ucsuccessftU  on  their 
appeal.  Estate  of  Walden,  166  CaL  446.  137 
Pac.  35.  Tbe  result  of  necessity  was  that  tbe 
decree  determining  heirship  In  favor  of  the 
Monro  claimants  became  and  is  final  and 
conclusive.  Thereafter  and  in  the  matter  of 
the  estate  of  MatUda  Walden,  Elon  G.  Oa- 
lusha filed  a  petition  and  claim  which  he  en- 
titled "claim  against  the  costs  of  adminis- 
tration of  the  estete  of  Matilda  Walden,  de- 
ceased." His  petition  and  claim  asserted 
that  he  la  the  attorney  at  law  for  the  Letl- 
mers,  and  presents  to  the  administrator  of 
the  estate  "his  claim  against  tbe  coste  of  ad* 
ministration  of  said  estate;  and  states  that 
the  testimony  of  the  witnesses  produced  by 
the  defendants  Latimer  have  materially  con- 
tributed to  the  finding  1^  the  court  that  Mar- 
tha Monro  and  her  sister's  diildren  are  en- 
titled to  the  estete  of  the  decedent"  The 
petition  and  claim  proceeded  further  to  ex- 
pound that  the  Latlmers  expended  about 
$2,000  in  securing  the  attendance  of  witness- 
es upon  the  trial  of  the  contest  to  determine 
heirship,  and  that  the  testimony  of  these 
witnesses  was  valuable  to  the  Monros'  case ; 
still  further,  that  his  own  services  to  the 
Monros'  case  were  worth  about  $6,000.  He 
then  demanded  payment  to  him  of  this  sum. 

The  court  refused  to  entertain  the  petition, 
refused  allowance  to  the  claim,  and  this  ap- 
peal followed.  The  bare  statement  of  the 
facte  above  given  d^onstrates  the  correct- 
ness of  the  court's  determhiatlon,  and  be- 
fore this  court  the  case  presents  rather  one 
for  the  imposlttcm  of  costs  for  the  taking  of 
a  frivolous  appeal  than  for  the  allowance  of 
the  coste  contended  for. 

This  claim  la  presented  in  his  own  name 
and  on  his  own  behalf  by  the  attorney  fbr 
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litigants  clalmlns  heirship,  whose  heirship 
by  final  decree  has  been  conclusively  denied. 
This  attorney  Is  not  a  "party  Interested"  in 
the  estate  (Briggs  v.  Breen,  128  Cal.  657, 
66  Pac.  633,  886;  ilstate  of  Emger.  143  Cal. 
141,  76  Pae.  891),  nor  are  the  Latlmers,  the 
unsDOoessfal  i^almants  to  heirships,  parties 
Interested  In  ttie  estate  (Estate  of  Blythe,  108 
<M.  126,  41  Pae  S8;  Estate  of  Walden,  sn- 
pn).  TJ^oa  tlw  merits,  the  cnrlons  contri- 
tion Is  sdnuieed  tbst  the  estate  of  Matilda 
Walden,  deceased,  became  liable  for  these 
costs  and  these  attoni^'s  fees  Incurred  by  the 
ansncceBrtol  litigants  because  the  evidence 
wbldi  they  produced  and  the  serrlces  whldi 
this  attorn^  xendend  aldsd  tn  defeating  the 
claims  of  the  Am^can  pretenders.  If  this 
be  so,  It  fbrms  no  Just  basis  of  any  legal 
claim  nndtt  section  17S0  of  the  Gode  of  GItU 
Procedure,  d»  under  any  other  provision  of 
the  law.  And  if  these  Latlmers  have  any 
equitable  standing  It  cannot  In  the  nature  4^ 
the  case  arise  from  any  service  which  they 
rendered  to  Uie  estate  of  Matilda  Walden, 
deceased,  bat  solely  from  the  services  which 
12tey  may  have  rendered  to  the  Ifonro  aalm- 
ants  to  that  estate.  If  snch  services  were  In 
(act  rradered,  under  convention  or  agree- 
ment of  the  parties,  ttie  claim,  whatever  may- 
be its  validity,  is  no  more  than  a  private 
denand  against  the  Monro  heirs.  So  plain 
must  tUs  be  that  it  would  be  a  waste  of 
time  to  omtlnue  the  discussion. 
The  order  a«i>ealed  from  Is  affirmed. 


In  re  MABX'S  ESTATE.   (S.  F.  7623.) 

<Snpi«me  Oburt  of  Oallfmiia.   AptU  7,  1917. 
.  Rehearing:  Denied  Hay  7,  1917.) 

1.  Wills  €s»1T^Rbvocation— Exeuutiok 
or  Later  Will. 

A  latar  Trill,  containing  no  express  revoca- 
tion of  the  earlier,  but  ditqxwing  ot  the  entire 
estate,  revokes  the  earlier. 

[Bd,  Note— For  other  caa^  see  Wills,  Cent 
Dig.  H  4m,  467.] 

2.  Wills  ^t=»183— Rbvocation  — ExEotmoN 
OF  Laivb  Will— Invalid  Peovisions. 

Where  testatrix  made  two  wills,  but  the 
later  did  not  revoke  the  earli^  expressly  and 
contained  cbaritaUe  bequests  in  excess  of  one- 
third  of  the  estate,  and  the  excess  was  sufficient 
to  pay  all  bequests  o£  the  first  will  not  repeated 
or  cut  off  in  the  second,  both  fnstmments  would 
stand  as  the  will,  and  the  invalid  begueets  of 
the  second  would  be  applied  to  the  valid  gifts 
of  the  first,  and  any  balance  would  go  as  in- 
testate property. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  ^SL"] 

3.  Wills  «=9l83  —  Rbvocahoit  —  ExBOimoK 
OF  Lateb  Will. 

Invalid  diBi>ositi(ni8  In  a  subsequent  will 
do  not  revoke  valid  dimoiitioDs  in  the  earlier 
will,  not  expressly  revoked,  and  are  ineffective 
for  any  purpose. 

[Ed.  Note.— For  other  easai,  see  WiUs,  Cmt. 
Dig.  I  461.1 


4.  Wnxs  «=»221  —  Pbobate  —  Two  Inbtbu- 

HERTS. 

Where  a  later  will  Is  probated,  and  there- 
after an  earlier  will  is  discovered,  bat  the  vslid 
provisions  of  the  two  do  not  conflict,  the  pro- 
bate of  the  later  will  should  not  be  revoked, 
since,  so  far  as  It  is  valid,  it  is  conclusive,  and 
the  earlier  will  should  be  admitted  only  when 
Invalid  provisions  of  the  later  would,  in  the  ab- 
sence of  earlier,  permit  partial  intestacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  6S0-541.] 

AugeUottit  Cl  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Courts 
Napa  County;  Henry  C  Oesford,  Judge. 

Proceedings  In  the  estate  of  JfAaime  An- 
gUBta  Emily  Marx,  deceased.  From  an  or- 
der admitting  two  Instruments  to  iwobate  ai 
the  last  will  of  deceased,  Stq^hanle  HenJod, 
a  niece,  appeals.  Afflnued.   

R^earing  doiled;  ANGBUXOOrFI,  a  J„ 
and  HENSHAW,  J.,  dissenting. 

Wm.  Loewy  and  Walter  Loewy,  both  <A 
San  Francisco,  and  Wallace  Rutherford,  (A 
Napa  (Garret  W.  McEkiemey,  of  San  Fran- 
cisco, amicus  curlse),  for  appellant.  Clar- 
ence N.  Rlgglns  and  U*Ren  &  Beard,  all  at 
Napa  CESdmund  Nelson,  of  San  FraiKisco^ 
amicus  enrifl),  tor  respondent 

SHAW,  J.  The  recOTd  presents  an  appeal 
by  Stephanie  Benke,  a  niece  of  the  decedent, 
and  her  only  heir  at  law,  from  an  order  ad- 
mitting to  probate,  as  constltntlng  togt^a 
the  last  will  of  the  decedent,  two  documents 
testamentary  In  ^racter,  executed  at  differ^ 
^t  dates. 

The  decedent  died  <m  May  14,  1914.  One 
of  the  documents  In  question  was  dated 
March  8,  1910,  the  other  March  26,  1913. 
The  latter  was  found  immediately  after  her 
death,  and,  on  petition  ot  the  persons  named 
therein  as  executors,  was  duly  admitted  to 
probate  on  June  8, 1914.  Several  months  aft- 
er their  appointment  as  executors,  upon  ex- 
amining the  other  papers  and  effects  of  the 
decedent,  they  discovered  the  document  dated 
Man^  8,  1910.  Being  In  doubt  whether  the 
document  of  1910  ccmstltuted  a  part  of  the 
will  of  the  decedent  or  was  revoked  by  the 
will  already  admitted  to  probate,  they  filed 
a  petition,  upon  which  the  order  aH>ealed 
from  was  made,  alleging  the  probate  of  said 
will  of  1913,  the  subsequent  discovery  of  the 
will  of  1910,  together  with  the  other  facta 
made  essential  by  the  Code  to  a  petition  for 
the  probate  of  a  will,  and  praying.  In  the 
alternative,  that  the  two  documents  be  ad- 
mitted to  probate  together  as  the  last  will 
of  the  decedent;  or,  that  the  will  of  1910  be 
admitted  as  the  last  will,  or  that  the  will  of 
1918  alone  be  declared  to  constitute  the  wIU; 
also  that  If  the  court  found  that  the  will  of 
1010  constituted  any  part  of  the  will  of  the 
decedent,  it  revoke  the  order  previously  made 
admitting  the  will  of  1913  to  probate.  Upon 
the  hearing  of  this  petition  the  court  made 
an  OTder  declaring  that  the  decedent  left 
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tlie  said  two  wUls  dated,  respectively,  Uardii 
8,  leiO,  and  March  28,  1918,  that  they  ta- 
E:etlier  constltated  the  last  will  of  the  de^ 
ce<lent,  and  admitting  the  same  to  probate  aa 
such  last  will.  The  order  also  declared  that 
tbe  previous  order  of  June  8,  1914,  admitting 
to  probate  the  document  of  March  26,  1913, 
alone,  as  the  last  will  of  the  decedent,  "be 
vacated  and  set  aside,  and  that  aU  proceed- 
ings thereunder  be  vacated  and  set  aside." 

The  win  of  1913  contained  no  declaration 
as  provided  In  section  1292  of  the  Civil  Code 
revoking  the  will  of  1910.  The  appellant  con- 
tends that  It  was  wholly  inconsistent  there- 
wlth^  and  cpnseQuently  operated  as  a  revo- 
cation by  Implication,  under  the  rule  pre- 
scribed by  section  1296  of  the  CItU  Code, 
which  is  as  follows: 

"A  iHrior  win  Is  .not  ivfokeA  by  a  subaegnent 
will,  unless  the  latter  contains  an  ocpress  revo- 
cation, or  proviidons  wholly  inconsistent  with 
tbe  terms  of  the  former  will;  but  in  other  cases 
the  prior  will  remaiiiB  effectual  so  tar  as  con- 
sistent with  the  providons  <tt  the  aabsequent 
wilL" 

[11  The  authorities  support  the  proposition 
that  a  later  will  containing  no  express  revo- 
cation of  former  wills,  but  which,  In  fact,  dis- 
poses of  the  entire  estate,  leaving  nothing 
ui>on  which  the  former  will  could  operate.  Is, 
in  effect,  a  revocation  thereof.  If  the  later 
provisions  were  carried  out  it  would  consume 
the  entire  estate,  and  the  prior  will  could 
have  no  effect.  On  this  point  Mr.  Jarman 
says  that  In  all  cases  where  a  later  will  is 
adequate  to  the  disposition  of  the  entire 
property  of  the  deceased  the  case  "rests  on 
the  true  constmctlon  of  the  contents  of  the 
two  Instruments,  and  the  complete  disposi- 
tion contained  In  the  second  must,  unless 
controlled  by  the  cwitext,  wholly  revoke  the 
first."  1  Jannan  on  Wills  (6th  Ed.)  •138; 
other  authorities  to  the  same  effect  are  Page 
on  WUls,  8  26»;  1  Underbill  on  WHIb,  |  251; 
1  Redt  OH  Wills,  •362.  •866. 

[2]  Hie  respondent  in  answer  to  this  prop- 
osition presents  the  i>olnt  that  although  the 
dispositions  of  the  will  of  1913,  If  carried  out 
literally,  would  consume  the  entire  estate, 
yet  that  because  of  the  t&ct  that  the  charita- 
ble gifts  therein  far  exceed  one^third  of  the 
estate,  there  Is  a  considerable  portion  there- 
of which  is  not  lawfully  disposed  of  be- 
cause of  the  Invalidity  of  the  disposition  as 
to  sudi  excess,  and,  consequently,  that  the 
ntle  that  a  later  will  adequate  to  tbe  com- 
plete disposition  of  the  .estate  revokes  a 
prior  will  does  not  apply.  The  facts  support 
this  contention.  The  gifts  to  charitable  uses 
in  the  will  of  1918  amount  to  $113,610.  The 
value  of  the  estate  as  shown  by  the  appralse- 
meut  filed  was  1149,141.68.  One-third  of  the 
estate  would,  therefore,  be  $49,713.89,  and 
this  is  the  full  extent  of  the  valid  charitable 
gifts.  The  gifts  not  charitable  Amount  to 
$61,018.40.  As  the  valid  gifts  of  this  will, 
therefore,  amonnt  to  $110,732.29,  the  balance 
of  $38,409.29  remains  undisposed  of  by  that 
wlU.  The  gifts  of  the  will  of  1910  to  persons 


who  are  not  motioned  In  tbe  will  of  U^13 
amount  to  only  $25,100.  The  balance  undis- 
posed of  by  tbe  will  of  1913  would  therefore 
satisfy  the  dicvosltions  <mC  tbe  will  of  1910, 
If  the  respective  dispositions  of  the  two  wills 
are  not  to  be  cumulated,  and  the  two  wills 
may  be  probated  together,  under  this  theory, 
without  any  compUcatloos  arising  from  the 
overdispoBltlon  of  the  estate.  \ 
[3]  The  authorities  support  the  proposi- 
tion that  an  Invalid  disposition  In  a  subse- 
quent will  does  not  operate  to  revoke  a  dis- 
position In  the  prior  will,  and  is  Ineffective 
for  any  purpose.  In  Austin  t.  Oakes,  117 
N.  T.  677,  23  N.  B.  193,  the  testatrix  having 
only  a  restricted  power  to  appoint  by  her. 
will  the  persons  to  take  under  her  husband's 
will,  executed  a  will  containing  a  lawful  ex- 
ercise of.  the  power.  Afterwards,  by  a  codi- 
cil, she  attempted  to  declare  a  different  ai^ 
pointment  as  to  (me  share  by  giving  it  to 
persons  who  were  not  within  the  Class  to 
which,  by  the  terms  of  the  power,  she  was 
confined.  The  court  said: 

"A  revocation  of  an  earlier  dlsporitioD  of  a 
will  by  a  later  one,  or  by  a  codicil,  •  •  • 
is  never  anything  bat  a  rale  of  necessity,  and 
It  operates  only  so  far  as  is  requisite  to  ^to 
the  later  proviaioa  effect.  *  «  *  But  no 
revocation  could  give  effect  to  tUs  codlciL" 

And,  referring  to  the  fact  that  the  later 
dlspositloa  of  the  codlcU  was  Invalid,  It  tax- 
ther  said: 

"No  violence  is  d<ne  to  her  Intuitlwi  if,  that 
failing,  the  disposition  of  her  will  la  suffered  to 
stand;  for  I  deem  it  beyond  a  reasoaable  doubt 
that  if  she  had  kaown  what  we  oow  know,  that 
an  appointment  to  the  daughter's  cbildren  was 
not  within  her  authority,  she  never  would  have 
made  it,  but  would  have  suffered  the  disposi- 
tion of  her  will  to  remain." 

So  In  AltroGfc  t.  Vandenbnrgb  (Sv^.)  2S 
N.  Y.  Supp.  861,  tbe  testator  had  devlsfld  bis 
land  to  Jils  aoa.  tat  life  wltb  remainder  to  bis 
Mm's  chlldrm  The  son  died,  and  he  then, 
by  a  codicil,  devised  tbe  land  to  tbe  same 
children,  but  In  a  manner  wblch  was  TOtd, 
being  In  violation  of  the  law  of  New  Tork 
against  perpetuities.  The  court  held  that 
the  codlcU  did  not  revere  the  former  devise 
of  tbe  nmalnder  In  fee,  saying: 

"It  wonld  be  strange,  Indeed,  If  a  wholly  Inr 
operativo  attempted  diq>08ition  should  nevertbe-, 
less  have  the  effect  of  destroying  a  prior  valid 
devise,  especially  when,  as  In  this  case,  it  ie  ap- 
parent that  the  testator  did  not  wish  to  die 
intestate  as  to  hie  leel  estate,  and  that,  if  he 
had  known  he  coold  not  lawfully  make  the  di»- 
poaition  last  attempted,  he  would  have  been 
content  with  the  flnt" 

The  case  Is  analogons  to  those  where  a 
testator,  having  made  a  will  and  desiring  to 
make  a  new  one,  cancels  the  first  will  pre- 
paratory to  making  the  second  and  thereaft- 
er falls  lawfully  to  execute  the  same  or 
makes  tber^n  an  Invalid  disposition  of  his 
property.  In  su<^  cases  It  is  held  that  the 
attempted  cancellation  of  the  old  will  Is  in- 
effectual because  the  full  Intent  is  wanting,  It 
being  conditional  upon  the  execution  of  a 
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valid  new  will.  Mr.  UndOTbiU,  on  fbls 
Ject,  says: 

"It  win  be  presumed  (and  Ui«  presompdai  is 
sftQCtiinied  hj  reason  and  good  ssnse)  that  the 
testator  meant  the  caocellation  to  operate  as  a 

revocatitHi  only  in  the  event  of  the  will  whidi 
he  had  intended  to  make  being  valid.  If,  there- 
foro.  he  is  prevented  from  executing  any  will, 
or  the  one  he  Intends  to  make,  or  if  he  execntes 
a  will  which  turns  ont  to  be  InTalid,  the  will 
which  has  been  revoked  will  reviTe.**  1  Under^ 
hill  on  Wills,  §  252. 

It  will  perhaps  be  more  accurate  to  say 
that  the  prior  will  does  not  revive,  but  that 
.  the  attempted  revocation  will  be  deemed  Sn- 
\eflfectual. 

v\  These  principles  apply  to  the  present  case. 
''The  prior  will  can  be  deemed  to  have  been 
revoked  only  by  reason  of  the  fact  that  the 
subsequent  will  Is  wholly  inconsistent  there- 
with, and  would  be  a  revocation  If  It  were 
effectual  to  the  disposition  of  the  entire  es- 
tate. But  it  appears  that  a  large  portion  of 
the  dispositions  made  Is  invalid,  and  by  rea- 
son of  that  Invalidity  the  entire  estate  Is  not 
disposed  of.  The  will  of  1913  is  inadequate 
to  the  disposition  of  the  estate,  and  to  that 
extent  it  is  not  Inconsistent  with  the  prior 
will.  Consequently,  It  is  not  wholly  incon- 
sistent therewith,  and  does  not  completely  re- 
voke It  It  is  not  necessary  upon  this  consid- 
eration of  the  case,  and  hence  it  would  be  im- 
proper, to  determine  to  what  extent  the  leg- 
acies given  In  the  prior  will  are  revoked,  or 
whether  th^  are  revoked  at  all  by  legacies 
given  to  the  same  legatees  in  the  subsequent 
will.  Hie  court  below  did  not  err  In  admit- 
ting the  two  wills  as  ctmstltnting  together 
the  last  will  of  the  decedent 

[4]  The  an^ellant  further  cont^ds  that  the 
portion  of  tbe  order  purporting  to  vacate  the 
order  of  June  8,  1914,  admitting  the  will  of 
1913  alone  to  probate,  and  vacating  all  pro* 
ceedings  thereunder,  la  erroneons.  Tills  con- 
tention, we  think,  is  well  taken.  After  a  will 
has  been  probated  and  another  paper  of  an 
eartier  date  Is  found  which  constitutes  a 
IHirt  of  the  last  will  of  the  decedei^  together 
with  that  already  probated,  it  is  not  nec«e- 
sary  to  revoke  the  fbrmer  wder  of  probate. 
A  different  queeUon  would  be  preaaited  If 
the  earlier  will  had  been  the  one  first  discov- 
ered and  probated.  In  that  case,  the  latw 
will,  if  admitted  to  ];HX)bate,  would  partially 
supersede  and  revoke  ttie  prior  will  If  Incon- 
sistoit  in  part  <Hily,  or  wludly  revoke  It  if 
entirely  inconsistent  TVlthin  the  year  from 
the  first  probate,  the  later  will  coald  be  offers 
ed  for  probate  in  connection  with  m  petition 
to  revoke  the  probate  of  the  earlier  <Hie,  if 
it  waa  inconsistent  therewith,  on  the  groond 
that  the  later  will  sobatantlBlly  affected  Oie 
validity  of  the  will  probated,  as  provided  in 
SDbdivlslOD  4  of  section  1312,  Code  of  Civil 
Procedure.  Code  Giv.  Proc.  fS  1327,  1328, 
1829,  13S0.  After  that  period  perhaps  the 
probate  of  the  earlier  will  would  be  conclu- 


sive so  far  as  it  disposed  of  the  estate.  Code 
OIt.  Proc.  I  1333 ;  State  v.  McGlynn,  20  Cal. 
238,  81  Am.  Dec.  118.  The  present  petition 
was  filed  within  the  year,  and  therefore  the 
precise  question  last  mentioned  does  not 
arise.  Nor  is  there  a  question  presented  af- 
fecting the  validity  of  the  will  of  191S  al- 
ready probated.  That  will  Is  the  later  will. 
If  It  lawfully  disposed  of  the  entire  estate,  it 
would  be  the  only  valid  will.  So  far  as  It 
does  so,  it  is  final  and  conclusive  against  any 
prior  will;  it  cannot  be  affected  thereby. 
The  will  of  1910,  when  probated,  takes  effect 
and  can  take  effect  only  because  the  will  of 
1913  is  not  effective  to  dispose  of  the  whole 
estate,  and  it  takes  effect  only  upon  property 
not  disposed  of  by  the  will  of  1913  and  as  to 
which  that  will  left  the  decedent  Intestate. 
The  will  of  1913  must  stand  unaffected,  and 
must  prevail  over  that  of  1910,  in  any  event 
It  was  therefore  unnecessary  to  revoke  the 
probate  of  the  will  of  1913  and  immediately 
readmit  It  to  probate.  And  as  rights  may  have 
accrued  under  the  proceedings  taken  in  the 
meantime.  It  was  improper  to  vacate  the  pre- 
vious proceedings.  The  proper  practice  was 
to  admit  the  earlier,  but  later  found,  will  to 
probate,  as  constituting,  so  far  as  may  be,  a 
part  of  the  decedent's  last  vrill.  Proceedings 
already  taken  would  remain  effective  so  far 
as  rights  may  have  vested  under  them.  The 
facts  stated  in  the  petition  showed  no  cause 
for  the  revocation  of  the  former  pnAate  and 
did  not  require  or  Justify  the  issuance  at  the 
citation  required  by  section  1328,  Code  of 
Civil  Procedure,  where  a  petition  to  revt^ 
the  probate  of  a  will  is  ffled.  Impart  of  the 
otdsr  appealed  from  purporting  to  revoke 
the  previous  probate  of  the  will  of  ISIS,  and 
vacating  the  proceedings  had  under  tbe  pre- 
vloua  order  of  probata  shtHild  not  have  been 
Inserted  tlwreln.  Tbls  oondnidon,  however, 
does  not  render  It  necessary  to  revise  the 
enthre  oxd».  All  that  need  be  done  Is  to 
modify  it  by  striking  out  the  objectionable 
portion.  It  is  therefore  <ndered  by  this  court 
that  the  order  an»ealed  from  be  modified  by 
striking  therefrom  the  following  words: 

"That  the  order  made  and  filed  herein  on  tbe 
8th  day  of  Jane,  1914,  admitting  the  document 
dated  Mardi  26.  1913,  to  probate  alone  as  tbe 
last  will  end  testament  of  said  deceased  and 
appc^ting  Percy  S.  King  and  J.  E.  BeaM  (also 
known  as  Edrar  Beard)  as  executors  thereof, 
end  ordering  that  letters  testamentary  be  issued 
to  them  mthout  bonds  be  vacated  and  set 
aside,  and  that  all  proceedings  thereunder  be 
vacated  and  set  adde." 

And  that  as  so  modified  tbe  order  be  af< 
firmed;  aroellant  to  reoovw  costs  of  ap* 
peaL 

We  concnr:  SLOSS,  J.;  LOBIQAN,  J.: 
MELVIN,  J. 

I  dissent:  ANOBLLOTTI,  a  J. 
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Is  n  STONS'S  BSTATBL 
GBBBN  T.  STONSL 

(L.  A.  49SS.) 
(Supreme  Court  of  CalifomU.   AffxH  13, 1017.) 

1.  Wuxs  «=9360— Will  ConTB0F— Asskkciho 
New  liiBOUND  or  Rblxet. 

Wbere  the  sole  question  was  whether  the 
will  was  the  product  of  undue  influence,  the  cou' 
testant  coum  not  on  appeal  raiw  the  qvestion 
wliether  the  will  wu  dnlj  and  fonuUr  eze* 
cuted. 

[£VL  Note.— r«  other  cases,  see  Wni%  Cent. 

Dig.  S  &25J 

2.  JUDGHBMT  ^282  —  BimX  —  BKQUWtXW 

— BioNATUBB  or  Jtidoi. 

Wljore  a  will  was  contested  on  the  ground 
of  andue  Influence,  the  mere  fact  that  the  judg- 
ment and  order  admitting  the  will  to  probate 
waa  signed  by  a  jodce  other  than  the  one  who 
presided  at  tiie  trial  was  not  fatal,  sinco  the 
judge  who  signed  could  conceivabls'  qave  heard 
proof  of  ezecuticMi. 

tBd.  Note.— For  otha  cum,  ne  Jodgment, 
Cent.  Dig.  H  0S4-SC6J 

3.  Wills  «=9ldl(7)  —  Pbobatk  —  Etidbitck 
— Adussibiutt. 

In  a  will  contest  on  the  wAo  ground  of  un- 
due Inflaenee,  evidence  aa  to  die  soundness  of 
mind  and  sanity  ot  the  deceased  was  properly 
ezduded. 

[Ed.  Note.— For  oOur  easos,  sea  WUls.  Gent 
Dig.  S  414.] 

-DXBSOxioiT  or 


4.  WxLU  «a»8a4(8)— Pboba' 
Vebdict. 

Where  on  the  first  appeal  the  evidence  was 
held  insofficient  to  warrant  denying  pr<^te,  and 
tiie  contestant  on  tiie  second  trial  introdnood  no 
further  ovidenee.  directioa  of  verdict  n»  the 
proponent  was  imver. 

[Ed.  Note.— F(v  other  cues,  see  Wills,  Owt 
Dig.  {  768.] 

Department  2.  Appeal  from  STQwrlor 
Court,  Loa  Angeles  County;  Fred  H.  Taft, 

Judge. 

Proceeding  by  Fannie  B.  Stone  for  the 
probate  of  the  will  of  John  Newton  Stone, 
deceased,  contested  by  Leo  Stone  Qreen  and 
another.  From  a  Ju^ment  on  directed  Ter> 
diet  for  the  proponent,  contestant  appeals. 
AfDrmed. 

See,  also,  19L  Pac  2S8. 

Ingall  W.  Bull,  of  Los  Angeles,  for  appel- 
lant Kemp.  M4tch^  &  Sllberb^g  and  Hart- 
ley Shaw,  all  of  Los  Angeles,  for  re^ndent. 

FEB  CURIAM.  This  Is  the  second  appeal 
in  the  contest  of  Leo  Stone  Qreen  over  the 
admission  to  probate  of  the  will  of  ber  de- 
ceased father.  The  decision  of  this  court 
upon  the  first  appeal  will  be  found  report- 
ed In  172  CaL  at  page  216,  IAS  Pac  992. 
There  the  verdict  of  the  Jury  finding  that 
the  wlU  was  the  product  of  undue  biflnence 
excised  over  the  husband  by  his  wife  was 
reversed  -as  unsupported  1^  the  eviOeaix.  A 
second  trial  was  had,  a  Jury  was  impaneled, 
and  after  trial  the  court  Instructed  the  jury 
to  return  its  verdict  in  favor  of  the  pro- 


ponent of  the  will.  The  Jury  did  so.  and 
from  the  Judgmmt  which  followed  this  ap- 
peal has  been  taken. 

[1}  Ttx^  pc^MsltlCHis  advanced  upon  appeal 
will  be  considered  seriatim.  .The  first  of 
these  is  that  the  erldeoce  falls  to  show  that 
the  will  was  ever  executed  by  the  deceased 
in  the  manner  required  by  law.  Sections 
130S,  131$,  1318,  Code  Civ.  Proe.  The  sole 
question  before  the  court  and  Jury  in  the 
trial  of  the  contest  Was  as  above  indicated, 
whether  or  not  the  will  (the  due  execution  of 
which  for  the  purposes  of  the  contest  was 
thus  admitted)  was  or  was  not  the  product 
of  undue  influence  exerted  upon  the  mind 
of  the  testator.  The  reoord  upon  tbia  offpeal 
therefore  does  not  disclose,  as  It  would  not 
be  expected  to  disclose,  the  inroceedings  in 
probate  touching  the  due  execution  of  the 
will.  They  may  ^ther  have  preceded  or  may 
have  followed  the  determination  of  the  con- 
test. In  either  case  they  had  no  place  In 
this  record,  and  appellant's  argument  as  di- 
rected to  this  point  Is  fiivolo^  Ebtate  of 
McCarty,  68  Cal.  339;  Estate  of  Doml»t>w- 
ski,  163  CteL  290.  125  Pac.  233. 

[2]  It  Is  said  In  appellant's  brief  that  the 
judgment  and  order  admitting  the  will  to 
probate  was  signed  by  a  judge  other  than 
the  judge  who  presided  at  the  trial  of  the 
case.  Conceding  this  bare  statement  of  fact 
to  be  true — and  the  brief  contains  nothing 
more  than  this  bare  statement  of  faet~it 
does  not  follow  that  this  was  error  or  even 
Irregularity.  It  is  quite  conceivable,  for  ex- 
ample, that  after  the  determination  of  the 
contest  the  purely  formal  evidence  in  proof 
of  the  due  execution  of  the  will  was  heard 
by  another  judge  sitting  in  probate,  in  which 
case  it  would  have  been  strictly  regular  for 
that  judge  to  have  made  the  final  order  ad- 
mitting the  will. 

[31  It  Is  said  that  It  was  error  for  the 
court  not  to  submit  to  the  Jury  "the  question 
of  the  soundness  of  mind  and  sanity  of  the 
deceased."  But  the  contestant  at  the  open- 
ing of  the  trial  formally  abandoned  the 
ground  of  contest  based  upon  Insanity,  and 
declared  that  there  was  only  one  question 
at  issue — the  question  of  undue  influence. 
Still  further  it  Is  said  that  the  court  erred 
**ln  excluding  testimony  regarding  the  mental 
condition  of  the  deceased  at  the  time  the 
will  was  made."  But  for  the  reason  Just 
above  indicated  the  ruling  was  strictly 
proper. 

[4]  It  Is  finally  said  that  the  court  erred 
in  directing  a  v«dlct  But,  as  the  contest- 
ant is  not  at  the  slightest  pains  to  diow 
herein  the  evidence  differed  In  any  respect 
more  favorable  to  contestant's  view  from 
the  e^daice  which  had  been  admitted  on  the 
previous  trial,  which  bad  been  passed  upon 
by  this  court  and  which  had  been  h^d  to 
be  Insnfilclent,  we  are  bound  to  conclude  that 
contestant's  failure  to  point  out  by  reference 
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to  tbe  transcript  of  erldence  any  spedflc  lo- 
Btance  of  such  difference  Is  a  confession  Out 
the  difference  Itself  does  not  exist. 

The  decree  appealed  from  Is  therefore  af- 
firmed. 


MERRITT  T.  ifBRRrrr. 

(Saprune  Coart  of  Nevada.   May  4,  1917.) 

DiToacE  4=»124  —  BonA  Fide  Residence  — 
Evidence. 

Evidence  in  a  Btilt  for  divorce  held  amffideat 
to  establish  plaintlCE's  bona  fide  residence  with- 
in the  state,  though  i^e  admitted  she  was  living 
at  a  hotel  and  owned  no  property  within  the 
state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  392-S98,  4S0,  466,  456.] 

Appeal  from  District  Gonrt,  "Washoe  Coun- 
ty;  R.  G.  Stoddard,  Judge. 

On  rehearing.  Former  opinion  reversing 
the  judgment  of  the  court  below  adhered  to. 

For  former  oplnlcm,  see  160  Pac.  22. 

M.  B.  Moor^  of  Reno,  for  appellant.  Hoyt, 
Olbbons  &  FrtoCh,  of  Beao,  tor  respondent 

McGABRAM,  a  J.  On  peUtlon  of  amid 
curiae  In  behalf  of  the  district  court  of  the 
Second  Judicial  district,  we  granted  rtibear- 
iDg  in  this  mattOT,  In  order  that  there  mifl^t 
be  presoited  any  matter  wUch  we  Inadvert- 
ently or  otherwise  overlooked  on  the  origi- 
nal hearing. 

On  the  former  oonsid^tlon  of  this  case 
(Merrltt  v.  Merritt,  40  Nov.  — ,  160  Pac  22) 
we  reversed  tlw  judgment  ot  the  trial  ooQrt, 
on  the  rule  as  srtUed  this  court  In  the 
cases  ct  Tiedemann  v.  Tiedonann,  86  Nev. 
601,  137  Pac  824,  and  Presscm  v.  Frrason,  38 
Nev.  203,  147  Pac  1081 ;  and  to  these  au- 
thorities might  be  added  Aflplnwall  v.  Aspln- 
wall,  40  Nev.  — ^  160  Pac  25S,  Harvard  Law 
Review,  Febroary,  1017,  SOL 

Ciounsel  in  their  petltl<m  say: 

"We  believe  that  no  matter  of  law  has  arisen 
in  thU  case  upon  which  there  is  any  difference 
between  tliis  court  and  the  court  below.  Both 
courts  entertain  the  belief,  in  harioouy  with 
the  doctrine  of  both  the  Tiedemann  and  Preason 
Cases  (36  Nev.  501,  137  Pac.  824,  38  Nev.  203. 
147  Pac.  1081),  that  bona  fide  residence  just 
as  essential  where  the  length  of  residence,  as 
in  this  case,  is  not  important,  as  where  the 
length  of  residence  is  important." 

Continuing,  they  say: 

"If,  then,  an  inspection  of  the  evidence  In 
this  case  fails  to  disctose  ttiat  the  pl^tiff  was 
a  bona  Gde  resident.  It  would  follow  that  one 
essential  was  missing,  and  that  the  court  was 
therefore  juBtified  in  finding  that  'the  proof 
submitted  is  not  sufficient  to  give  the  court  ju- 
risdiction.' " 

Our  Inclination  Is  rather  to  afllrm  our  for- 
mer Judgment  without  extended  comment; 
but  we  deem  it  not  inadvisable  here  to  refer 
to  the  evidence  as  presented  In  this  case  as 
to  the  bona  flde  residence  of  appellant  In 
her  complaint  for  divorce  she  alleges: 

"That  plaintiff  resides  in  the  city  of  Reno, 
connty  of  Washoe,  state  of  Nevada." 


In  testifying  as  a  witness  In  her  own  be- 
half at  the  original  bearing,  the  z«cord  dlft- 
closes  the  following: 

"Q.  Tou  may  state  your  Bam&    A.  Evdyn 

Woods  Merrltt  Q.  Where  do  you  reside,  Mrs. 
Merritt?  A.  Reno,  Nev.  Q.  Whereabouts  i» 
Reno?   A.  At  the  Rivetside  HoteL" 

By  the  testlmtmy  of  H.  H.  Clark  it  was 
disclosed  that  appelant  had  bem  a  resident 
of  that  establishmmt  since  January  16. 1916, 
and  coDtinuoualy  thereafter  to  and  Induding 
the  date  of  the  trial  In  the  oonrt  below. 

On  the  hearing  In  the  lower  oonrt  uid  aft- 
er the  suggestion  of  the  trial  court  to  the  ef- 
fect that  he  had  very  serious  doubts  as  to 
the  Jurisdiction  of  the  court  in  the  matto:, 
the  appellant  was  again  interrogated,  and 
testified: 

"Q.  Have  yon  any  other  home,  or  dafan  any 
other  home  or  residence  than  m  the  city  of 

Reno?   A.  Nov" 

Following  this,  the  court  interrogated  as 
follows: 

"Q.  Do  you  own  any  property  in  Reno?  A. 
No.  Q.  In  the  state  of  Nevada?  A.  No.  Q. 
Have  you  any  business  or  profession  or  any- 
thing that  engages  your  attention  here  at  the 

£ resent  time  or  since  you  have  been  here?  A. 
[o ;  I  simply  live  here." 

On  being  farther  Interrogated  by  her  at- 
torney she  testified: 

"Q.  Just  one  question:  Tour  Income  Is  deriv- 
ed from  what  source  principally,  Mrs.  Merritt? 
A.  Several  mortgages,  and  some  bonds.  Q.  And 
some  Btoclcs?  A.  Bonds.  Q.  And  when  you 
have  been  in  New  York  and  other  sections  of 
the  country,  where  have  you  lived,  at  hotels,  or 
have  you  bad  a  home?  A.  I  liave  lived  at  hotels 
always." 

Whatever  may  have  been  in  the  mind  of 
the  trial  court  from  which  he  could  arrive 
at  the  conclusion  that  there  was  a  lack  ct 
Jurisdictional  tects  presented,  the  record  falls 
to  disclose  other  than  a  bona  flde  residence 
within  the  Jurisdiction.  The  trial  court  ap- 
parently took  the  witness  In  hand,  and  her 
answers  In  response  to  his  Interrogatories 
were  to  the  effect  that  she  lived  at  a  hotel  in 
the  city  of  Rau>;  that  she  owned  no  pixver- 
ty  in  Washoe  county  nor  at  any  other  place 
within  the  state.  Neither  of  these  facts 
would  to  our  mind  Indicate  anything  militat- 
ing against  lite  txma  fldee  of  her  residence 
within  the  state.  The  time  was  whesi  hotels 
and  inns  were  not  regarded  aa  permanent 
places  of  abodi^  but  in  this  modem  day  and 
age  no  sncb  Intlmattcm  or  presumption  Is 
Justified.  So  far  as  the  showing  made  in  the 
court  below  was  concerned,  the  facts  dis- 
closed were  suflldent,  in  our  Judgment,  to 
warrant  the  court  in  assuming  Juriadlctiwi 
and  roidering  the  decree  prayed  for.  Both 
parties  were  before  the  court  Service  of 
summons  was  made  within  the  county.  The 
facts  presented  in  the  court  below,  as  dis- 
closed by  the  record,  sustained  the  auc- 
tions in  the  complaint  of  as^tellant,  and  It  Is 
our  judgment  that  the  court  should  have  as- 
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sumed  Jarisdlctlon  and  nhoifld  lutve  veered 
tlie  decree  of  divorce. 

In  the  case  of  Aspinwall  t.  AivL&wall,  su- 
pra, we  reasserted  the  rale  tbat  the  question 
of  reeidence  Is  one  that  may  depend  on  the 
act  and  Intentton  of  the  party  seeking  to  es- 
tablish the  same. 

There  was  nothing  disclosed  by  the  testi- 
mony of  the  appellant,  nether  was  there  any- 
thing indicated  by  her  acts  or  conduct,  as  we 
find  them,  that  would  go  to  say  that  her  resi- 
dence in  the  county  was  other  tiian  bona 
fide,  and  certainly  notblng  to  justify  an  In- 
ference contra. 

The  Judgment  of  the  lower  court  is  re- 
versed, with  lnstractl(Hi8  to  that  tribunal  to 
alter  the  decree  of  divorce  as  prayed  lot. 

It  is  so  ordered. 

OOliDUAN  and  SANDERS.  JJ.,  concur. 


PABKEB  V.  DB  BEHNABDL  (No.  2242.) 
(Supreme  Court  of  Nevada.  Uay  8, 1017.) 

1.  MABBuin  ^20(2)  — Coia«>N-I/AW  Mas- 

BIAOK. 

As  tbe  common  law  prevails  in  Nevada  with 
reference  to  the  marriage  relation,  tbat  relation 
may  be  fonned  by  words  oi  present  siBeot,  and 
without  the  intupo«iti<«i  of  any  parson  lawtully 
authorized  to  solemnize  marnage,  or  to  J«n 
persons  in  marriage. 

[Ed.  Note.—For  other  eases,  see  Marriage^ 
Cent.  Dig.  S  18;] 

2.  Tbial  4s»2S3(8)— GouHon-IiAW  Habbiaob 

— iNSTBtJCnOW. 

In  an  action  for  restitution  of  real  proper- 
;  in  which  tbe  defendant  alleged  that  he  was 
i6  plaintUTs  husband  and  that  the  prt^erty 
was  community  property,  an  instruction  that,  as 
tbe  relationship  existing  between  the  parties  in 
another  state  prior  to  their  taking  up  their 
abode  in  Nevada  was  illicit  and  meretritaous, 
that  reladcmship  most  be  by  the  jury  presumed 
to  continne  Illicit  and  meretricious  throughout 
all  the  time  plaintiff  and  defendant  continued 
to  live  together,  unless  by  a  preponderance  of 
proof  a  valid  marriage  contract  was  actually 
made  and  actually  entered  into  betweoi  tiie  par- 
tiea  within  Nevada,  was  erroneous,  as  taking 
all  force  and  effect  from  evidence  in  the  case 
tending  to  establish  a  marital  relation  between 
the  parties  during  their  residence  in  Nevada. 


[Ed.  Note,— For  other  cases,  tee  Trial.  Cent 
I}igrge20.] 

8.  HABBiAfiB  «=»4(K4)  —  Couuon-Law  Hab- 
BiASB  —  Fbesuuptioitb  anu  Biibdbn  ow 
Pboof. 

Where  cohabitation  between  man  and  woman 
was  illicit  in  the  beginning,  though  burden  of 
proof  is  upon  those  asserting  a  valid  marriage, 
there  is  no  presumption  that  the  relatimsbip 
cootlnued  to  be  iUiat.  it  being  a  matter  of  proof, 
and  not  of  presumption,  amd  a  valid  marriage 
nnder  the  common  law  may  be  shown  by  proof 
tbat  the  parties  eustained  toward  each  other  the 
relati<Hi  of  husband  and  wife  after  the  impedi- 
ment to  their  marriage  had  been  removed ;  the 
only  presumption  to  be  indulged  in  being  in  fa- 
vor of  a  valid  marriage,  which  may  be  based  cm 
continuous  cohabitation  alone. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  ii  61, 62.] 


4.  Mabbiagb  •8=>61— Coiocok-Law  Mabbiaoi 

— QUESTIOir  FOB  Jtjbt. 
While  prostitution  or  Immorality  might  mil- 
itate against  the  presumption  of  a  Intimate 
common-law  marriage,  such  facts  are  for  the 
jury  to  consider  under  proper  instmctiona,  ainc^, 
even  thoi^h  tbe  woman  were  a  prostitute,  if  a 
marriage  of  the  highest  and  most  sacramental 
order  had  been  performed  between  the  parties, 
it  would  have  had  no  more  binding  effect  than 
a  common-law  marriage  per  verba  de  pnssenti, 
actually  ccmsnmmated.  ^ 

[Bd.  Not&— F(n>  otiiw  case^  see  Marriage, 
Cent.  Dig.  1  9a] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

Action  by  Ck>nstance  E.  Parker  against 
Rick  De  BemardL  From  a  Judgment  for 
plalntur,  BD'd  an  order  denying  a  motion  for 
a  new  trial,  defendant  ai^>eal8.  Reversed, 
with  tnstruetlonB  to  grant  a  new  trial. 

James  T.  Boyd  and  Boy  W.  Stoddard,  both 
of  Beno,  for  appelant  M.  B.  Moore,  of 
Reno,  for  respondent 

McCABBAN,  a  J.  Some  time  during  tbe 
year  1890  tbe  appellant.  Rick  De  Beruardi, 
uid  respmdeDt,  who  in  this  action  styles  hc^ 
self  "Cbnstaitce  IL  Parker,"  took  up  life  to- 
gether in  the  city  of  San  Francisco,  state  <rf 
California.  Be^ixHident  vrtm  at  that  time, 
according  to  the  record,  tbe  wife  of  one  Par^ 
ker.  Sbe  was  then  conducting  a  iiUoe  at  busi- 
ness in  the  dty  of  San  Frandaco.  Appcillant 
testlfiea  tbat  it  was  a  nxniaang  bouse;  re- 
B(N>ndent  nnblnshlngly  deelare«  it  was  a 
bouse  of  inosUtation.  Smne  time  during  the 
year  1900  respondent  here  secured  a  decree 
of  divorce  from  ber  former  husband,  Parker. 
Following  this,  api>ellant  contend!  and  te*- 
tifles  that  they  agreed  to  live  as  man  and 
wife,  l^e  agreement  in  this  respect,  if  such 
there  were,  was  after  tbe  granting  of  tbe 
interlocntoiy  decree  of  divwoe  by  the  i^all- 
fomia  court,  an'd  before  respondent  bad  se- 
cured her  final  decree  frtHn  that  tribunal. 

In  J>jne,  1001,  reqiond^it  came  to  Beno, 
Nev.,  and,  as  far  as  we  are  able  to  learn 
from  the  record.  Immediately  entered  Into 
tbe  bnatnesB  of  conducting  a  house  of  prosti- 
tati<ai  in  the  restricted  district  of  that  city 
nnder  the  name  of  "Hasel  Ward."  In  the 
year  1906  appellant  disposed  of  his  business 
in  San  Francisco  and  came  to  Reno,  Nev. ; 
and,  from  all  tbat  we  can  learn,  the  relation- 
ship tbat  had  theretofore  existed  between  ap- 
pellant and  respondent  continued.  Some 
time  during  tbe  year  1906  appellant  pur- 
chased, in  his  own  name,  a  tract  of  land  west 
of  the  city  of  Reno,  and  within  the  year  fol- 
lowing constructed  on  this  tract  a  house 
which  has  since  borne  the  name  of  "Rick's 
Resort"  or  "Hick's  Roadhouse."  In  tbe  con- 
struction and  furnishing  of  this  bouse  many 
thousands  of  dollars  appear  to  have  been  ex- 
pended. During  the  year  1908  appellant 
made  a  deed  conveying  the  premises  to  Con- 
stance S.  Parker. 


CsfFor  other  easel  m  Mme  topic  and  KBT-NUHBBR  In  all  Key-Numbered  ZHBests  and  IndezM 
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nils  action  was  commeDced  In  the  lower 
court  by  respondent,  under  the  name  of  Con- 
stance B.  Parker,  for  the  restitution  of  the 
premises  and  for  damages  for  rental  an'd 
profits  tbereofl  Appellant  here,  defendant  In- 
the  court  below,  by  way  of  answer  and  de- 
feDBBj  alleged  that  the  parties  were  husband 
end  wife,  and  that  the  plaintiff's  name  was 
Constance  De  Bemardl;  that  the  deed  from 
aiqptilant  to  respondent  was  without  oon- 
slderatlm ;  and  that  the  property  In  question 
was  community  property.  A  rerdict  b^g 
r^dered  In  favcnr  of  plaintiff,  aifd  an  order 
denying  a  new  trial  being  entered,  appeal  Is 
taken  from  ttm  Indfl^nent  and  order. 

Many  assignments  of  error  are  submitted 
to  this  ooort  for  oonsideratioa ;  bat,  in  view 
of  the  Issues  presented,  we  shall  confine  our- 
selree  to  the  alleged  error  of  the  trial  court 
la  giving  certain  instructions  to  the  Jnry. 
The  instructions  complained  of  read : 

"The  oourt  instructs  the  Jnry  that  marriage 
may  be  implied  or  Inferr^  from  cohabitation, 
when  tbe  cohabitation  is  not  Illicit  in  its  origin  ; 
general  reputation  among  the  acquaintances  of 
the  parties;  'their  treatment  of  each  other; 
their  ^leaking  of  and  addressing  each  other  aS'' 
husband  and  wife;  acts,  sayings,  and  conduct 
which  have  a  natural  tendency  to  ihow  the  ex- 
istence of  the  marriage  relation. 

"You  are  instructed  that  cohabitaticm,  illicit 
in  its  origin,  is  presumed  to  be  of  that  charac 
ter,  unle^  the  contrary  be  proved,  and  cannot 
be  transformed  into  matrimony  by  evidence 
wbidt  falls  short  of  establishing  the  fact  of  an 
actual  contract  of  marri^e.  Such  contract  may 
be  proved  by  circumstances,  but  they  must  be 
such  as  to  exclude  tbe  inference  or  presumption 
that  the  former  relation  continued,  and  aatiafac- 
torily  prove  that  it  Iiad  been  changed  into  that 
of  actual  matrimony  by  mutual  consent. 

"You  are  further  Instructed  that,  if  you  find 
from  the  evidence  that  the  plaintiff  had  another 
husband  living  at  the  time  the  plaintiff  and  de- 
fendant commenced  to  cohabit  and  occupy  the 
same  room  in  the  city  of  San  Francisco,  and 
that  the  relation  of  the  plaintiff  and  defendant 
continued,  without  any  change  in  tbe  condition 
or  cohabitation  of  the  parties,  and  that  their  dec- 
larations as  to  their  being  married  and  being: 
husband  and  wife  referred  to  their  cohabitation^ 
in  San  Franclaco  and  at  a  time  when  they  could 
not  lawfully  marry,  and  not  to  any  marriage  con- 
tracted after  the  plaintiff's  divorce  from  her  for- 
mer husband,  Parker,  then  you  should  find  that 
there  was  so  marriage  between  plaintiff  and 
defendant. 

"You  are  further  instructed  that,  unless  you 
find  t^t  the  marriage  was  in  fact  entered  into 
'  and  ecnsummated  between  the  plaintiff  and  the 
defendant  in  conformity  with  me  provisions  of 
the  laws  of  the  state  of  California,  as  berein- 
liefore  defined,  and  proved  in  this  case  tliat  the 
marriage  testified  to  have  existed  between  the 
plaintiff  and  defendant  In  tbe  state  of  Califor- 
nia, does  not  constitute  a  valid  marriage,  and 
that  no  obligations  can  be  held  to  exist  between 
the  plaintiff  and  dtfendant  from  such  relations 
In  tnat  state,  and  that  such  relations  were  in 
fact  illicit  and  meretridoua.  and  are  presumed 
by  law  to  have  continued  to  be  so  iOicit  and 
meretricious  throughout  all  the  time  plaintiff 
and  defendant  contmued  their  relations  to  each 
other,  unless  the  proof  shows  by  a  prepiMider* 
ance  thereof  and  b>  your  satisfaction  that  a  val- 
id marriage  contract  was  made  and  entered  into 
between  the  plaintiff  and  defendant  in  the  state 
of  Nevada/' 


[1]  We  dwell  especially  upon  what  we 
de^  to  be  tbe  error  In  the  last  paragraph  of 
the  instructions  quoted.  In  the  first  place, 
under  the  law  of  this  state  as  it  has  been 
construed  by  this  court.  It  is  not  neoessarr. 
in  order  to  constltnte  a  valid  marriage,  that 
any  ceremony  should  be  performed  by  any 
person,  or  any  ceremony  had  before  any  per- 
son. This  coort,  in  the  case  of  State  v. 
Zlt^feld,  23  Nev.  304,  46  Pac.  802,  34  L.  R. 
A.  784,  62  Am.  St  Rep.  800,  set  this  qnesUon 
at  rest,  and  held  that,  as  the  common  law 
prevails  in  this  state  with  reference  to  the 
marriage  relation,  that  relation  may  be  ftorm- 
led  by  words  of  present  assent,  and  without 
the  interposition  of  any  person  lawfully  aa- 
thorized  to  solemnize  marriage  or  to  ](rin 
parsons  in  marriage. 

It  must  be  borne  in  mind  that  the  defense 
Interposed  by  appellant  here  In  the  court  be- 
low was  the  marriage  relatlMi  existing  be- 
tween hims^  and  plaintiff,  and  his  right  to 
possession  of  the  premises  in  questioa  was 
based  primarily  upon  the  fact,  as  alleged, 
that  the  pnqierty  was  tbe  restdt  of  the  J<rfnt 
dIortB  Qt  the  parties.  lAe  ooort  Iqr  tins  last 
Instruction  told  the  jury  in  effect  that,  Inas- 
much as  the  relationship  existing  between 
the  parties  In  the  itate  of  OaUfomla  prior 
to  their  taking  xxp  lAelr  abode  In  this  state 
was  Illicit  and  meretridons,  that  relatlon- 
ship  must  be  by  Uie  Jury  presumed  to  am- 
tinue  llUdt  and  meretridoua  throngAont  all 
the  time  plaintiff  and  defendant  continued  to 
live  together,  unless  by  a  preponderance  of 
proctf  a  valid  marriage  contract  was  ad:aally 
made  and  actually  entered  Into  between  tbe 
parties,  within  this  state.  The  force  and  ef- 
fect of  the  language  of  the  trial  court,  broad 
and  sweeping  as  It  Is.  was  probably  lost 
sight  of  by  tbB  court  Itself;  otherwise,  it 
would  not  have  been  couched  In  such  lan- 
guage. The  iUidt  and  meretricious  nature 
of  the  relatlonsblp  of  the  partiee  in  the  state 
of  Gallfonda  must  under  this  Instmctlon  be 
presumed  the  Jury  to  continue,  nnless  tbe 
proof  established  a  valid  marriage  contract 
made  and  entered  into  between  plaintiff  and 
the  defendant  in  the  state  of  Nevada.  In- 
deed, If  this  lnstructi(X]  were  given  Its  full 
force  and  effect — and  the  jury  Is  presumed  to 
give  full  force  and  effect  to  every  instruction 
of  law — a  marriage  ceremony  performed  be- 
tween these  parties  in  the  most  sacred  taber- 
nacle, by  the  highest  prelate  of  some  consti- 
tuted churdi,  under  license  issued  in  con- 
formity to  statute,  would  be  unavailing,  if 
perchance  that  ceremony  were  performed  In 
a  state  other  than  Nevada.  Undoubtedly 
this  was  not  the  Intention  of  the  trial  court ; 
but  the  Instruction  was  given  to  the  Jury, 
and  we  have  no  right  to  say  that  the  jury 
looked  upon  It  in  any  other  sense  than  that 
conveyed  by  the  specific  language  employed. 
'  [2]  The  Instmctlon  given  by  the  trial  court 
in  this  Instance  to  our  mind  swept  away  tbe 
force  and  effect  of  ail  of  the  evidence  in  this 
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caser  ^Oiag  to  establlah  n  mftrttal  rdation  «c- 
isting  between  the  parttes.   Bnt  It  did  nuwe 
tlian  tliat.   It  strntft  down  that  prindiile  of 
law  of  wbidL  the  jury  should  hare  been  ad- 
vised by  propor  Instrncttoa,  and  wbkdi  prin- 
ciple seezQS  to  haTe  been  deep-seated  in  the 
minds  ct  all  writers  and  Jorists  when  dealtnff 
wltli  matrimonial  relatlcms  from  Tery  early 
times  in  the  law's,  maldng.  "Semper  pne- 
sumltur  pro  matrimonlo"  was  opresslTe  of 
a  doctrine  In  the  early  wrltti^  ot  the  com- 
mon law.  Indeed,  this  expression  we  find 
made  use  of  In  all  the  ancient  flyMmsslona 
bearing  nptm  marriage  relation  to  sndi  an 
CTteot  tbat  it  gained  the  dignity  ot  being 
termed  a  maxim.   "Every  Intendm^t  of  the 
law  leans  to  matrimony,"  says  Mr.  Bishop 
In  this  work  on  Marriage  and  Divorce.  Coa- 
tinning,  the  learned  aathor  obBerres:  ^ 

'  "When  a  marriage  baa  been  shown  In  wvi' 

dence,  whether  regular  or  irresular,  aod  what- 
ever the  form  or  the  proofe,  the  law  raisea  a 
strong  presumption  of  its  legality — not  only  cast- 
ing the  burden  of  proof  on  the  party  objecting, 
but  requiring  bim  throughout,  in  every  particu- 
lar, to  make  plain,  against  the  oODStaot  pressure 
of  thta  presumption,  the  truth  of  law  and  fact 
that  it  18  illegal  and  void.  So  that  this  issue 
cannot  be  tried  like  the  ordinary  ones  wtiidi  are 
independent  ot  this  special  presumption."  1 
Bi8h(9  on  Marriage,  Divorce  and  Separation, 
057. 

This  prescription  of  the  law  by  Mr.  Bishop 
to,  as  we  will  later  have  occadon  to  <AtB,  siq>- 
prated  by  eminent  writers  on  the  subject 
from  the  jrilaieer  days  of  the  ctKnmon  law 
to  the  presoxt  time. 

It  la  the  C(»tentl(m  of  respondent  In  the 
case  at  bar  that,  in  view  ot  tibe  relatltmshlp 
existliv  between  the  parties  in  the  state  of 
CaUfomla  prior  to  their  otnning  Into  this 
states  this  loatnictlon  was  property  given. 
It  Is  needless  to  observe  that  the  relation' 
ship,  of  the  parties*  In  Oallfomla,  at  least 
priw  to  the  time  at  which  ttie  reQKmdent 
here  secured  her  Qnal  decree  ot  dissblatiw 
from  her  former  hnsband,  was  meretricious 
and  Illicit.    Re^ndent  oontcnda  tliat  not 
only  is  thla  ooi^ltlm  presented  by  the  rec- 
ord, but  the  relationship  existing  between  the 
parties  Is  made  further  illicit  by  reason  of 
the  habits  and  life  of  the  parties  themselves. 
In  this:  That  respondent,  while  living  in 
the  state  of  CaUfomia,  and  indeed  dnrlng 
her  residence  in  Nevada,  was  for  a  part  ot 
the  time,  at  least,  the  mistress  In  a  honse  of 
prostitation,  and  that  the  relationship  exlst- 
litg  between  the  parties  was  nothing  more 
than  tbat  nsnally  listing  between  a  prostl- 
tate  and  her  paramour. 

Whatever  there  may  be  of  merit  In  the 
cmtoitlon  of  respcmdent,  there  Is  another 
phase  to  the  case  as  presented  by  the  record, 
and  Me  which  an>^llant  here  was  entitled 
to  have  fnlly  oo^dered  by  the  Jnry  nnder 
proper  Instructions.  The  cohabitation  or  re- 
latlonflh^  entered  by  the  parties- in  the  stote 
«of  Galifonila  was,  acendlng  to  the  testl- 

maay  of  appellant,  that  of  hnsband  and  wife. 

He  nys  they  there  agreed  to  live  together 


as  snCb.  At  that  time  be  was  wgaged  In 
the  hack  boslnesa  In  San  Francisco,  and  she 
omducted  a  rooming  house.  Whatever  the 
relatlondilp  may  have  boat  in  Gallfbmla,  it 
was  continued  after  the  parties  came  to  tfala 
state.  The  Impediment  which  prevented  a 
legal  marriage  between  tbe  parties  in  Cali- 
fornia was  removed  after  tbe  final  decree  of 
divorce  was  granted  to  respondent  In  CaU- 
fomla and  after  they  had  taken  up  their 
abode  in  this  jurisdiction. 

During  their  cohabltetlon  in  tUs  stote, 
certain  things  appear  to  have  transpired  be- 
tween the  parties  wblCb  to  oar  mind  wrait  a 
long  ways  toward  establishing  the  marriage 
rdatfam,  and  which,  weze  it  not  fbr  the  er> 
roneouB  instmctlcni,  the  jury  would  undoubt- 
edly have  regarded  as  omstltutlng  marriage 
between  tbe  parties.  The  parties  here  lived 
t(«ether  at  and  in  the  premises  here  in  ques- 
tion from  1907  until  1011.  A  daughter  of 
respondent  lived  with  them  daring  a  part,  If 
not  all,  of  tbat  time.  During  a  part  of  the 
time,  an  adopted  Infont,  Roy  De  Bemardl, 
was  malntelned  and  cared  'tor  by  the  par^ 
ties  as  their  own  child,  at  and  In  the  preftils- 
es  In  question.  On  September  26,  1907,  aiH 
peflant  and  re^Koident,  as  man  and  wlfb, 
executed  an  Instrument  of  mortgage  to  tbe 
Washoe  -  County  Bank,  of  Beno,  Nev., 
which  Instrnmoit  the  very  pveodses  here  In 
question  were  pledged  as  security  to  the 
tMUik  for  a  loan  of  $7,S00,  and  to  whldi  in- 
stramrate  the  reep<mdent  here  idgned  her 
name  *'GoDstanoe  De  Bemardl**;  and  the 
notarial  acknowledgment  to  the  Instroment 
recites  tha't: 

"On  tbe  26th  day  of  September,  In  the  year 
one  thousand  nine  bandred  and  sevm,  •  •  * 
perBonally  appeared  Rick  De  Bernard!  and  Con- 
stance De  Bernardi,  his  wife,  known  to  me  to  be 
the  persons  described  In  and  who  executed  the 
foregoing  instrument,  who  adtnowledged  to  me 
that  they  each  executed  the  same  freely  and  vol- 
untarily and  for  the  uses  and  purpoRes  therein 
mentioned ;  and  tbe  said  Constance  De  Bernar- 
di was  by  me  made  acquainted  with  the  contents 
of  said  conveyance,  and  she  acknowledged  to 
me,  on  an  examination  apart  from  and  without 
the  bearing  of  her  hnsband,  that  she  executed 
the  same  freely  and  voluntarily,  without  fear 
or  compulsion  or  undue  influeoce  of  her  said 
hosbana,  and  tbat  she  does  not  wish  to  retract 
the  execution  of  tlie  same." 

On  January  4,  190S,  the  parties  here  ex- 
ecuted, as  man  and  wife,  another  mortgage, 
to  Frank  Bros.  Company,  a  etvpOTatlon  of 
Washoe  coun^,  1^  wfal<^  instmm^  th^ 
pledged  certain  bar  Hctnres  and  api^ances 
In  the  salofKk  known  and  called  "Rick's  Re- 
sort;" and  other  personal  property  at  or 
about  the  same  place,  to  which  Instrament  of 
mortgage  the  respondent  again  signed  her 
name  "Constonce  De  Bemardl."  It  appears 
from  the  record  that  on  November  80,  1909, 
,and  while  the  parties  were  living  together  at 
Blck's  Boadhoiue^  or  Rick's  Resort,  respond- 
ent and  aiHiellant  Instituted  proceedings  in 
the  district  court  of  Washoe  county  for  the 
adoption  of  a  child.  An  excerpt  from  the 
petition  of  tbe  parties  in  the  adoption  pro- 
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deedlngB  Is  found  In  tbe  record  and  reads 
as  follows: 

"That  yom  petitioners  are  anziouB  and  de- 
sirous of  adopting  the  child,  Edwin  Baker  Free- 
man, as  their  own,  to  have  said  child  miatain 
toward  each  other  the  legal  relation  of  paroit 
and  child,  and  said  child  to  have  all  the  rights, 
including  the  right  of  maintenance,  protection, 
education,  end  inheritance,  and  he  sabjeet  to 
all  the  duties  of  that  relation,  and  that  Uie  nat- 
ural parents  of  said  child  be  relieved  of  sll 

?>arentnl  duties  toward  and  all  responsibilities 
or  said  child  and  have  no  rii^t  over  him." 

And  another  excerpt  from  the  same  Instra- 
ment  reads: 

"We  promise  and  agree  to  properly  raise,  edu- 
cate, maintain,  and  care  for  the  said  Edwin 
Baker  Freeman  as  our  own  child,  and  to  al- 
ways keep  him  in  the  best  of  aamnmdinp  and 
the  l>eBt  of  associatious  and  to  ctnnply  with  the 
adoption  laws  of  the  state  of  Nevada  In  each 
and  every  re^>ect" 

To  this  Instrument  we  find  respondent  and 
appellant  signing  th^r  respective  names 
"BIdb  De  Bemardl"  and  "Coostanoe  De 
Bemardl."  Pursuant  to  the  proceedings  for 
adoption  of  th^  child,  it  appears  that  the 
dlstvlcfc  court  granted  tbe  prayer  of  the  pe- 
tltlonera,  and  the  diUd  was  thereafter 
known  as  "Boy  De  Bemardl."  A  signlflcant 
thing  appears  In  the  record  In  ctmnectlon 
with  this  adoption  proceedings,  in  the  f<Hin 
of  a  post  card,  which,  according  to  the  tes- 
timony of  respondent,  was  mailed  by  her  at 
Stanwood,  Wash.,  while  she  was  visiting 
with  her  relatives  at  that  place,  on  which 
poet  card,  addressed  as  it  is  to  "Mr.  B.  De 
Beroardi,  Bene,  Nevada,  Box  132,"  we  find 
the  salntatifm,  "Dear  Papa."  Tfien,  follow- 
ing a  scribble,  whldi  according  to  tbe  testi- 
mony of  respondmt  was  made  by  tb»  child, 
we  find  the  words  "Love,  Boy." 

It  appears  that  In  1908  the  parties  vledted 
the  home  of  the  parents  of  reqxmdent  In  the 
state  of  Washii^on;  that  on  the  occasion 
of  their  visit  to  her  tether's  home  there  was 
a  family  gathering,  at  whldi  reepondrnt's 
tkther,  step-mother,  brothers,  and  other  m»n- 
bera  ot  her  Immediate  family  were  present 
Testl^ing  as  to  this  Incident,  respwdent 
says: 

"Q.  Who  introduced  Bid^  to  the  other  mem- 
bers of  tbe  family?  A.  Well,  I  guess  X  did. 
Q.  How  did  you  introduce  him?  A  As  my  hus- 
band. Q.  As  your  husband?  A.  Yes,  sir.  Q. 
And  if  I  understand  you  correctly,  you  agreed 
here  to  go  up  there  and  just  be  husband  and 
wife  for  that  trip,  is  that  right?  A.  We  didn't 
say  just  for  that  trip ;  we  didn't  aay  anything 
atwut  that.  I  just  agreed  to  introduce  him  as 
my  husband  to  my  folks;  but  I  told  him  that  he 
couldn't  come  along  up  to  my  folks,  that  we 
would  go  along  to  Seattle  together,  hut  that  I 
couldn't  take  nim  home.  He  said,  'Well,  you 
can  introduce  me  as  your  husband.  So  that  is 
bow  it  came  that  I  took  him  along.  Q.  Well, 
did  you  agree  while  yon  Were  there  to  act  as 
man  and  wife,  or  to  live  as  man  and  wife?  A 
That  was  all,  just  what  I  told  you,  that  we 
agreed  to  do.  Q.  And  you  did  live  there  as 
man  and  wife,  did  you  not?  A.  Under  ttiat 
agreement,  just  what  you  beard  me  say.  Q. 
Did  you  live  at  your  father's  house  In  Wash- 
ington with  the  defendant  here.  Rick  De  Ber- 
nardi,  as  man  and  wife?   A.  Yes." 


From  tibe  testlnKm^  wltnen  W.  H. 

Cantfillni  the  party  from  whom  tiu  iwonlaea 
here  In  question  were  pnrdiaaed,  and  who 
lives  in  the  nelghb<^ood  of  the  pUce  known 
as  Rick's  Boadhonse,  we  find  that  on  the  oc- 
casion when  the  witness  first  met  respond- 
ent tt  was  on  the  inttoductlon  of  ajnieUant 
at  tbe  roadhonae,  and  on  that  occaMon  ap- 
pellant introduced  respondent  as  his  wif& 
From  the  testimony  of  the  witness  Frank 
D.  King,  the  attorney  who  conducted  the 
ad(^tion  proceedings  In  the  district  court,  we 
learn  that  on  the  occa^oa  of  those  ^ooeed- 
Ings  re^Mmdent  gave  the  witness  to  under* 
stand  that  she  was  the  wife  of  Rick  De  Bet- 
nardL 

From  the  record  as  tt  la  made  In  Uie  lower 
court  it  would  appear  that  the  ieq;>ondent 
here  passed  and  txansacted  boslness  and 
was  known  by  several  names.  On  some  oc- 
casions die  was  **Haxel  Ward" ; .  on  others 
she  was  "Constance  E.  Parker"  r  and  at 
still  other  times  she  was  "Constance  E.  De 
Bwnardl."  When  It  suited  her  oonTenlence 
in  negotiating  a  loan  with  the  Washoe  Coun- 
ty  Bank,  she  was  "Cmstanoe  De  Bemardl," 
the  wife  of  aniellant  When  it  suited  her 
Mmvenimce  in  the  adoption  of  a  child,  she 
was  "Constance  De  Bemardl,"  and  the  dilld 
of  her  adoption  was  named  after  appellant. 
When  it  suited  her  convenience,  die  took  ap- 
pellant into  the  sacred  presence  of  her  fa- 
ther's home,  and  there,  anrronnded  by  her 
relatives  tn  the  family  tSmHe,  abe  Inteodnoed 
this  appellant  as  her  husband  and  lived  vith 
him  under  her  fttther's  roof  as  man  and  wlfb 
When  it  suited  her  convenience,  she  even 
trifled  with  tbe  most  sacred  sentiments  of 
love,  and  guided  tbe  baby  hand  of  the  cAild 
of  het  adf^tion  in  addtessinK  aiwellant  as 
"Papa." 

All  of  these  circnmstknces  and  conditions 
weve  pnsented  to  the  Jury  by  the  evidence 
addnoed  lit  the  triaL  But  the  trial  court,  in 
Its  Instruction  to  tbe  jury,  sw^  awar  aU  of 
Ibese  matters  from  their  conslderatimi  In  its 
statement  of  tbe  law  wbuein  it  declared  that 
inasmuch  as  tbe  rdattondiip  extsting  be- 
twerai  aKiellant  and  respondent  in  tbe  state 
of  California  was  Illicit  and  meretridous, 
therefore  the  law  presumed  tlut  this  condi- 
tio* OMitlnued  iUtdt  and  meretridons,  unless 
the  wmoi  showed  by  a  prepcmderanoe  th^e- 
of  that  a  valid  marriage  contract  waa  made 
and  entered  into  between  the  parties  in  the 
state  of  Nevada. 

[i]  Respondent  here  contends  that  the  re- 
lationship of  these  parties,  even  conceding 
an  agreement  of  marriage  entered  into  in 
California,  was  at  that  time  and  In  that 
state  not  only  ilUdt  and  meretricioDs,  but 
adnlterooa;  hoice  the  court  was  justlfled 
in  asserting  tbe  law  to  be  as  he  stated  ft  in 
his  Instractions.  In  other  winds,  it  is  the 
contention  of  respondent  that  the  agreement 
by  tbe  parties,  if  sudi  th^re  were,  to  live 
t<^;ether  as  man  and  wife,  was  made  In  a 
state  and  At  a  time  where  and  when,  bgr  rea* 
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Bon  of  the  Impedlmmt  then  existliig  with  ref- 
erence to  respondent.  Bach  marriage  was  In- 
valid ;  and  being  Invalid,  and  there  being  no 
TObBeqaent  agreement  to  live  together  as  man 
and  wife  after  the  impediment  bad  been  re- 
moved, the  relationship  between  the  parties 
continued,  aa  In  the  first  Instance,  to  be 
meretricious  and  Illicit.  Such  c<Hitentton  is 
not  supported  by  the  great  weight  of  autlior- 
»ty. 

In  tlie  very  early  case  In  ICngland  entitled 
Oampbell  t.  Campbell,  Law  Rep.  1  H.  L  Sc. 
182,  sabseqnently  referred  to  as  the  "Bread- 
albane  Case,"  the  House  of  Lords  adjudged 
that,  notwithstanding  the  fact  that  la  the 
beginning  the  relationship  existing  between 
the  parties  was  adnlteroas,  yet  a  legal  mari- 
tal relation  comnienced  as  soon  as  the  par- 
ties w^,  by  tlie  removal  ot  the  Impediment^ 
made  capable  of  contracting  marriage.  The 
case  then  before  the  House  of  Lords  was  one 
In  which  a  married  woman  bad  eloped  and 
lived  in  adultery  with  her  paramour.  Prior 
and  subseqoeDt  to  the  death  of  her  husband, 
both  she  and  the  party  with  whom  she  had 
eloped  made  public  utterances  proclaiming 
that  they  were  married.   The  Breadalbane 
Case  IB  again  referred  to  by  the  House  of 
Lords  In  a  later  controversy  entitled  De 
Thoren  v.  Attorney  General,  dted  in  volume 
1  of  the  Law  Reports,  Appeal  Cases,  H.  L. 
Sc..  at  page  686.   In  the  Breadalbane  Case 
above  referred  to,  Lord  Westbury  took  oc- 
casion to  remark: 

"There  is  nothing  to  warrant  the  proposition 
that  the  subsequent  «mdact  of  the  parties  shan 
be  rendered  Ineffeetnal  to  prove  marriage  by 
reason  of  the  existence,  at  a  previous  period,  of 
some  bar  to  the  interchange  of  consent*' 

Continuing,  he  assumes  to  assert  the  rule 
that: 

"There  Is  no  foundatim  for  the  argument  that 
the  matrimonial  consent  must  of  necessity  be  re- 
ferred to  the  commencement  of  the  cohabitation. 
*  *  *  I  think  a  sounder  role  and  principle  of 
law  *  *  *  that  you  mast  infer  the  consent  to 
have  been  givea  at  the  first  moment  when  you 
find  the  parties  able  to  enter  into  the  contract." 

Ihls  language  was  again  quoted  with  ap- 
proval in  the  De  Thoren  Gass^  sapra.  In  ee< 
teblishing  the  rule  appUcaUe  to  aacb  cases. 
Lord  Chelmsford  declared: 

"If  the  cohabitation  begins  in  an  illicit  in- 
tercourse, and  is  continued  after  the  bar  to  mar- 
riage (whatever  It  may  be)  is  known  to  be  re- 
moved. haUt  and  repute  may  have  their  proper 
opendon  upon  the  continuing  cohabitation, 
which  is  not  to  be  rslerred  to  the  ordinal  Inter- 
ocmrse." 

Lord  Selbome,  In  addressing  biniw^f  to 
the  subject  under  the  Scottish  law,  said: 

"It  is,  however,  an  error  to  snpiwBe  that 
what  la  called  habit  and  repute  Is  a  mere  ele- 
ment of  proof  directed  to  the  establishment  of 
Ae  actual  coostitntion  of  marriage  at  some  mo- 
meot  of  time,  supposed  to  be  single  and  definite, 
though  not  precisely  ascertained  by  audi  mutual 
declarations  as  woidd  be  necessary  for  the  direct 
proof  of  a  marriage  per  verba  de  prtesenti.  Con- 
eeut  to  be  married  persons  (it  matters  not  in 
what  manner  expressed,  or  whether  expressed  at 
all,  otherwise  than  tadtiy,  rebus  et  factia)  is 
all  that  it  is  necessary  to  infer  in  tiwse  cases, 


from  baMt  and  repute — the  mutual  consent,  and 
not  the  mode  of  declaring  or  intercbangmg  it, 
being  that  which,  by  the  law  of  Scotland,  consti- 
tutes marriage." 

This  same  doctrine  was  referred  to  In  the 
early  case  of  Hyde  v.  Hyde,  S  Bradt  (N.  T.) 
509,  whweln  the  court  held  that,  where  the 
interoourse  had  been  in  the  Inceptiou  mere- 
trldous,  there  must  be  evidence  to  show  that 
the  character  was  subsequently  (duinged,  but 
it  was  not  indispensable  to  prove  a  ceremoni- 
al marriage.  If  the  parties  by  their  conduct 
and  declarations  professed  to  be  bound  by  • 
marital  ties,  and  thus  exhibited  the  continu- 
ation of  their  cohabitation  upon  a  different 
footing  from  what  it  had  formerly  been,  the 
conclusion  may  be  in  favor  of  marriage.  In  ' 
the  case  of  Morris  v.  Davtes,  6  CI.  &  Fin. 
163,  Lord  I^dhurst,  sfteaking  of  the  consid- 
eration to  be  given  In  favor  of  marriage, 
said: 

"The  presumption  of  law  is  not  lightly  to  be 
repelled.  It  Is  not  to  be  broken  in  upon  or 
shaken  by  a  mere  balance  of  probability.  The 
evidence  tor  the  purpose  of  repelling  it  must  be 
strong,  distinet,  satisfactory,  and  conclusive." 

Much  of  the  doctrine  asserted  by  the  early 
case  of  Campbell  v.  Campbell,  supra,  other- 
wise known  as  the  Breadalbane  Case,  has 
not  been  nnlve»ally  accepted  by  the  courts 
of  the  several  Jurisdictions  In  the  United 
States,  but  In  the  case  of  Travers  v.  Reio- 
hardt.  206  U:  S.  423.  27  Sup.  Ct.  563.  61  L. 
Bd.  866,  the  Supreme  Court,  E^eaking 
through  Mr.  Justice  Holmes,  quoted  approv- 
ingly from  the  dedsltm  of  the  House  of  Lords 
In  that  case: 

**  *  •  •  That  m^bitatlon  as  faoaband  and 
wife  is  a  numifeststioo  of  the  partieB  having 
consented  to  contract  the  relatiousbip  inter  se. 
It  Is  a  holding  forth  to  the  world  by  the  manner 
of  daily  life,  by  cbndnct,  demeanor,  and  habit, 
that  the  man  and  woman  who  live  together  have 
agreed  to  take  each  other  in  marriage  and  to 
stand  in  the  mutual  relation  of  husband  and 
wife;  and  when  credit  Is  given  by  those  among 
whom  they  live,  by  thdr  relatlvee,  nei^bora, 
friends,  and  acquaintances,  to  these  representa- 
tions and  this  continued  conduct,  then  habit  and 
repute  arise  and  attend  upon  the  cohabitation."  ^ 

The  Supreme  Court  of  the  United  States 
in  that  case  had  presented  to  it  facts  and 
circumstances  very  similar  to  those  present- 
ed by  the  record  In  the  case  at  bar,  and 
there,  as  here,  the  evidence  supporting  the 
marriage  relation  consisted,  among  other 
things,  in  the  act  of  the  parties  In  signing  a 
mortgage  as  husband  and  wife,  each  of  the 
parties  signing  the  surname  of  the  husband. 

In  the  case  of  GaU  v.  GaU,  114  N.  Y.  loe, 
21  N.  E.  100,  the  court  was  dealing  with  a 
case  where  the  evidence  established  illicit  re- 
lations between  the  parties  on  the  occasion 
of  their  first  cohabitation,  and  where  in  the 
first  instance  nothing  in  their  conduct  or 
reputation  Indicated  the  marriage  relation. 
uater,  however,  the  parties  lived  openly  to- 
gether as  husband  and  wife,  and  were  rec- 
ognized as  such  by  their  relatives  and  by 
parties  in  business  transactions.  The  court 
there  held  that,  erai  thoqglf  the  int«:coarse 
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was  at  first  UUdt  and  was  not  then  accom- 
panied by  anr  of  the  evidences  of  marriage, 
yet  Inasmuch  as  It  later  assnmed  a  matri- 
monial character  and  was  surrounded  by  tbe 
evidences  of  a  valid  marriage,  a  question  of 
fact  arose  for  tbe  determination  of  the  Jury. 
It  was  for  the  Jury  to  weigh  tbe  presumption 
arising  from  the  meretricious  character  of 
the  relationship  In  Its  origin,  with  a  pre- 
sumption arising  from  subsequent  acknowl- 
edgments, declarations,  repute,  etc,  and  de- 
cide whether  all  of  the  drcumstances  taken 
t(^ther  were  sufficient  evidence  of  marriage. 

It  will  be  observed  that  the  Instruction 
here  complained  of  takes  from  the  Jurr  a 
very  salient  rule  of  law,  that  has  found 
sanction  at  the  hands  of  most  eminent  au- 
thors, to  the  effect  ttiat  every  Intendment  of 
the  law  is  in  favor  of  matrimony,  and, 
wherever  there  is  room  for  a  presumption,  it 
operates  in  favor  of  a  valid  marriage.  Shep- 
ard  V.  Carter,  8fl  Kan.  136,  119  Pac.  533,  38 
I  L.  R.  A.  (N.  S.)  568. 

The  presumption  in  favor  of  a  valid  mar- 
riage has  been  declared  to  be  one  of  tbe 
strongest  known  to  tbe  law.  This  is  especial- 
ly true  where  by  the  declaration  of  the  par- 
ties such  marriage  has  been  asserted  or 
where  by  their  acts  or  conduct,  together  with 
their  continuous  cohabitation,  soch  relation- 
ship has  been  established  to  their  friends, 
relatives,  and  associates.  This  presumption 
of  valid  marriage  is  one  wbidi,  in  our  judg- 
ment, may  properly  be  indulged  In,  even 
though,  as  here,  the  circumstances  indicate 
Illicit  relations  in  the  first  Instance,  but 
where,  as  here,  the  parties,  after  the  removal 
of  the  impedlmrat  by  which  their  relations 
were  made  illicit,  continued  to  cohabit ;  and 
especially  Is  this  presumption  to  be  indulged 
in  where,  as  In  the  case  at  bar,  we  find  the 
parties  transacting  business  as  husband  and 
wife,  and  otherwise  openly  and  publicly  de- 
claring their  relationship.  To  tills  effect  we 
find  the  very  recent  case  of  Haywood  v. 
Nichols,  99  Kan.  138.  160  Pac  982;  and  to 
the  same  effect  are  the  cases  of  Shepard  v. 
Carter,  supra,  and  Schuchart  v.  Schuehart, 
61  Kan.  597,  60  Pac  311,  50  L.  R.  A.  180,  78 
Am.  St  Rep.  342.  In  a  leading  case  which 
deals  at  length  and  learnedly  with  the  sub- 
ject under  consideration,  wherein  the  courts 
of  New  YoilE  had  occasion  to  pass  upon  a 
similar  question,  It  was,  as  we  think,  prop- 
erly held  that  the  common  law  presumes  mar- 
riage; that  Is,  It  presumes  every  marriage 
Intimate  until  the  contrary  is  shown,  as  it 
presumes  every  man  innocent,  and  that  every 
man  obeys  tbe  mandate  of  the  law,  and  per- 
forms Ills  social  and  official  duties,  until  the 
contrary  is  Bhown.  Gaujolle  v.  Verrie,  2S  N. 
T.  90. 

In  our  research  for  authority  on  the  sub- 
ject at  hand,  and  for  Mght  to  guide  ns  in  the 
proper  Interpretation  of  the  rule,  we  have 
fonnd  no  Jurisdiction  In  which  meretricious 
cohabitation  has  been  dealt  with  more  se- 
verely than  in  tbe  courts  of  the  state  <it  New 


Tork.  Bates  t.  Bates,  7  Mlac  Bep.  547,  27 
N.  T.  Supp.  872;  Footer  y.  Hawley,  8  Hun, 
68;  WUcox  V.  WUcox.  46  Bun,  32;  10  N.  X. 
St  Bep.  746;  Chamberlain  v.  ChamberUio, 
71  N.  Y.  423.  Tbe  tenor  of  the  decisions  in 
Ihese  cases  is  to  the  effect  that  If  the  cohabi- 
tation Is  mertirldous  In  Its  origin,  Its  con- 
tinuance must  be  presumed  ootll  proof  of  a 
change  and  of  marriage.  Hence,  Mr.  Wat- 
tershall,  in  his  work  on  the  I>aw  of  Domestic 
Relations  In  the  State  of  New  ToA,  page 
13,  asserts  the  role  'as  established  in  New 
York  to  be  that  an  illicit  relation  between 
man  and  woman  Is  presumed  to  continue  u 
such.  It  will  never  ripen  into  marriage  until 
the  parties  by  a  new  agreement  make  the 
relation  matrimonial.  But  notwithstand- 
ing the  earlier  cases  as  reported  from  tbe 
several  courts  of  New  Tork,  which  to  a 
greater  or  less  extent  support  this  rule,  and 
notwithstanding  the  apparent  t^dency  of 
the  courts  of  that  Jurisdiction  to  hold  rigidb' 
to  such  a  doctrine,  we  find  what  we  deem  to 
be  a  more  modem  and  humane  rule,  and  In- 
deed one  which  to  our  mind  more  correctly 
conforms  with  the  spirit  of  the  common  law 
as  Interpreted  by  the  eariler  writers,  asserted 
In  BUdi  cases  as  Fenton  v.  Reed,  4  Johns.  (N. 
Y.)  52,  4  Am.  Dec  244,  and  Caujolle  v.  Fer- 
rie,  supra,  and  in  the  case  of  Hynes  v.  Mc- 
Dermott  91  N.  T.  451.  43  Am.  Rep.  677.  In 
toe  latter  case,  the  Court  of  Appeals  of  New 
York  took  occasion  to  remark: 

"Tbe  presumption  of  marriage,  from  a  cohabi- 
tation, apparently  matrimonial,  is  imt  <rf  the 
strongest   presumptions   known   to   the  lav. 

*  *  *  The  law  presumes  morality,  not  im- 
morality ;     marriage,    and    not  concubinage. 

*  *  *  Where  there  is  enough  to  create  i 
foundation  for  the  presumption  of  marriage,  it 
can  be  repelled  only  by  tbe  most  cogent  and  sat- 
isfactory evidence." 

And  in  that  case  we  find  the  learned  Jus- 
tice who  delivered  the  oi^nton  of  tbe  coart 
quoting  with  ai^roval  the  langnage  <^  I«rd 
Lyndharst  in  tbe  case  of  Morris  t.  Davles. 
supra.  In  the  case  of  Oall  t.  Gall,  supra, 
the  court,  dealing  with  the  question  of  pre- 
sumption in  such  matters,  stated  tbe  mle 
to  be  that,  where  it  la  admitted  that  the  co- 
baUtation  ct  the  parUes  was  Ulidt  in  its 
origin,  the  presumptiffli  Is  that  It  was  oon- 
tlnuons,  and,  before  it  can  be.  characterised 
as  a  lawful  relation,  proof  is  required  of 
soeh  acts  and  drcumstanoei  as  Indicate  that 
the  relation  has  ceased  to  be  llllctt  and  be- 
comes matrimony.  However  tbe  court  stUd: 

"It  is  sufficient  it  the  acts  and  declarations  of 
the  parties,  their  reputation  as  married  people, 
and  the  circumstances  surrounding  them  in  their 
daily  lives  naturally  lead  to  tbe  conclusion  that, 
although'  they  began  to  live  together  as  tnan  and 
mistress,  tiiey  finally  agreed  to  live  togeths  as 
husband  and  wife." 

In  the  case  of  Tracy  v.  Frey,  93  App.  Div. 
679.  88  N.  Y.  Supp.  874,  the  matter  of  the 
application  of  the  rule  of  presumption  as 
it  has  been'  applied  by  the  courts  of  the 
state  of  New  York  Is  gone  Into  at  length. 
The  doctrine  asserted  In  tbe  case  of  Gall  v. 
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Gall,  Bixpra,  we  find  aK>rovetl  In  the  later 
caae  of  In  re  TerwUUeer'a  Estate,  63  Misc; 
Rep.  479,  118  N.  Y.  Supp.  424.  In  tbe  latter 
case,  sanction  Is  Klven  to  the  principle  that 
even  where  the  relation  In  its  Inception  was 
meretricious,  and  although  there  was  no 
proof  of  any  ceremonial  marriage  or  other 
contract  of  marriage  thereafteri  yet  subse- 
quent marriage  r^atlon  may  be  presumed 
from  the  oontlnued  cohabitation  and  from 
such  acts  and  declaratloiu  as  indicate  tbe 
intention  of  the  parties  to  aBsnme  the  legiU- 
mate  marital  Status. 

Hence  we  may  observe  that,  even  under 
the  rigid  rule  adhered  to  by  the  courts  of 
Nenv  York,  the  instruction  here  given,  and 
which  Is  here  assigned  as  error,  would  not 
have  received  sanction.  Under  the  Instrue- 
tioQ  as  given  by  tbe  trial  court  In  tbe  case 
at  bar,  nothing  short  of  a  preponderance  of 
the  proof  sustaining  a  valid  marriage  con- 
tract made  and  entered  Into  between  the 
parties  In  the  state  of  Nevada  would  sup- 
port the  existence  of  the  marital  relation. 
This  Instruction,  in  the  way  In  which  it  was 
given,  took  from  the  Jury  the  long-establish- 
ed rule  of  presTunptlon  In  favor  of  the  le- 
gitimacy of  the  marriage  relation.  But  It 
did  more  than  that ;  It  called  for  the  estab- 
lishment by  a  preponderance  of  proof  of  the 
actual  maldng  of  a  valid  marriage  contract 
by  and  between  the  parties  after  the  Impedi- 
ment which  ^'xlsted  with  reference  to  the 
respondent  here  bad  been  removed.  The  Jury 
could  view  this  Instmctlcm  In  no  other  light 
than  calling  for  proof  of  another  and  new 
agreement,  either  verbal  or  in  writing,  en- 
tered by  the  psrtles  after  they  came  to 
Nevada. 

^  We  have  referred  to  tte  rule  asserted  by 
Xthe  early  writers  nppn  the  subject,  and  we 
find  this  supported  and  sustained  by  a  strong 
lloe  of  modem  authority.  We  think  a  cor- 
rect statement  of  the  rule  to  be  that,  where 
the  cohatritatlon  was  Illicit  or  meretricious 
In  the  beginning,  the  burden  of  proof  Is  up- 
on those  asserting  a  valid  marriage,  never- 
theless there  Is  no  presumption  that  the  re- 
lationship continued  to  be  Illicit  It  is  a 
matter  of  proof,  and  not  of  presumption, 
whether  the  relatdonsblp  continued  to  be  Il- 
licit, or  whether  It  was  changed  to  a  legal 
and  moral  status ;  and  the  only  presumption 
to  te  Indulged  In  In  such  matters  Is  in  favor 
of  tbe  legitimacy  of  the  relationship.  Mone- 
over,  we  are  of  tbe  ofdnlon,  in  the  light  of 
wliat  we  deem  the  weight  of  recent  author- 
ity, that  the  rule  would  be  more  correctly 
stated  to  say  that,  although  cohabitation  be- 
tween a  man  and  woman  was  In  tbe  first 
instance  Illicit  or  meretricious,^  valid  mar- 
riage under  the  common  law  hiay  be  shown 
by  proof  that  tbe  parties  sustained  toward 
eaid  other  the  relation  of  husband  and  wife 
after  the  Impediment  to  their  marriage  had 
been  removed.  This  doctrine  we  find  sup- 
ported by  ehflnwt  authority.  Coad  v.  Coad, 

t  87  Nabw  290,  127  N.  W.  4B5i  Prince  t.  Bd- 


wards,  175  Ala.  6S2,  07  South.  714 ;  Drawdy 
T.  Eesters,  130  Ga.  161,  00  S.  E.  451,  16  L. 
B.  A,  (N.  S.)  190;  Darling  v.  Dent,  82  Ark. 
76,  100  S.  W.  747.  And  to  the  same  effect 
Is  the  case  of  In  re  Fltzgibbons,  162  Mich. 
416,  127  N.  W.  313,  139  Am.  St.  Rep.  670. 

In  our  judgment,  the  language  of  the  trial 
court  as  used  in  this  Instruction  conveyed 
an  erroneous  impression  to  tbe  Jury,  by  rea- 
son of  which  they  vrere  misled;  for,  even 
though  it  may  be  contended  for  as  a  proposi- 
tion of  law  that  where  at  the  Inception  the 
relationship  is  illegal  or  Ulldt,  and  the  pre- 
sumption of  the  continuance  of  such  rela- 
tionship applies  until  there  Is  a  change  In 
the  circumstances,  yet  even  then  and  under 
such  conditions  the  presumption  of  marriage 
is  warranted,  where  a  very  slight  change  is 
indicated  by  the  habits  or  declarations  of 
the  parties.  Smith  v.  Smith,  84  Gfa.  440,  11 
S.  E.  496,  8  L.  B.  A.  362.  Even  where  the 
only  proof  in  the  case  Is  of  continuous  co- 
habitation, the  Jury  may  be  warranted  in 
Indulging  in  the  presumption  that  it  is  law- 
ful. But  where  to  this  Is  added  some  af- 
firmative proof  of  the  parties  having  held 
themselves  out  as  husband  and  wife,  as  in 
the  case  at  bar,  It  adds  Just  so  much  to  the 
force  of  the  presumption.  1  Andrews,  Amer- 
lean  Law  (2d  Ed.)  S  486. 

In  the  case  of  Drawdy  v.  Hesters,  supra, 
the  question  was  considered  under  circum- 
stances presented  by  the  record  somewhat 
similar  to  the  matter  at  bar.  An  Instrud- 
tion  was  offered  containing  the  words: 

"I  cha^e  you  that  marriage  ariaes  and  exists 
in  contract,  and  It  needs  to  be  proved  as  other 
civil  OMitraets,  whoi  property  rights  are  involv- 
ed and  depended  upon." 

Tbe  Supreme  Court  of  Georgia,.  In  passing 
upon  the  proposed  Instruction,  said: 

"Tbe  use  of  the  words  *and  It  needs  to  be  prov- 
ed as  other  civil  contracts'  is  rather  indeflnite, 
and  tenda  to  minimize  the  value  of  evidence  of 
general  repute  and  the  effect  of  parties  holding 
themselves  ont  as  husband  and  wife." 

In  the  case  of  Darling  v.  Dent,  supra,  the 
court  had  presented  to  It  the  case  of  a  mar- 
ried woman  having  separated  from  her  hus- 
band and  having  gone  Into  a  foreign  state, 
there  cohabiting  with  the  man  Darling,  the 
cohabitation  continuing  for  some  time.  The 
impediment  to  a  legal  marriage  relation  with 
Darling  .was  removed  only  by  the  death  of 
her  husband.  Ttw  court  took  occasiou  to  re- 
mark that; 

"While  it  is  true  that,  If  it  be  Aown  that  the 
relations  between  Darling  and  Mrs.  Williams 
were  Illicit  in  the  be^niuK,  the  burden  is  upon 
those  asserting  a  valid  marriage  agreement  to 
show  that  such  an  agreement  was  afterwards 
entered  into,  etlU  there  is  no  presumption  that 
tbe  relationship  continued  to  be  illicit.  It  is  a 
matter  of  proof,  and  not  of  presumption,  whether 
tbe  relationship  ccmtiuued  to  be  inidt,  or  wheth- 
er it  was  changed  to  a  legal  and  moral  status. 
Whatever  presumptions  are  indulged  are  In  fa- 
vor of  the  Ic^timacy  of  such  relationship." 

Supporting  this  doctrine  will  be  found  the 
very  reoent  case  of  Davis  v.  Whitlock,  90  S. 
a  283,  78  &  B.  171,  Ann.  Oaa.  IdlSD,  538; 
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and  to  the  same  ^ect  la  Adga  t.  Aiftenttaa, 
116  Fed.  124,  52  O.  a  A.  068. 

The  courts  of  Maryland  have  held»  with  a 
nnlfonntty  quite  nnyarrliig,  that  there  can- 
not be  a'  valid  mariiage  without  a  reK^ns 
ceremony.  Bldiardaon  T.  Smith,  80  Md.  89» 
SbAases.  Notwltbstandlns  this,  we  find  in 
the  early  case  of  RedgraTe  v.  Bedgrave,  38 
Hd.  03,  the  coort  rec(«nlzed  the  doctrine 
that: 

"Where  parties  Ut«  together  ostensibly  as  man 
and  wife,  demeaning  themselves  towards  each 
other  as  such,  and  are  received  into  society  and 
treated  by  their,  friends  and  relations  as  havinx 
and  being  entitled  to  that  status,  the  law  will, 
in  favor  of  morality  and  decencyi  j/Tesome  that 
they  have  been  legally  married.*' 

In  support  of  Uils  jftopoAtUm  the  court 
referred  to  ttie  cases  of  Herrey  v.  Herr^,  2 
W.  BL  877,  Goodman  v.  Goodman.  28  L.  J.  Ch. 
1.  and  Je^^ell  Jewell.  1  How.  219, 11 L.  Bd. 
108.  •  In  referring  to  the  usual  manner  of 
proof  by  which  the  marital  status  might  be 
establiedied,  the  court  reafflrmed  the  law  as 
pronounced  In  Boone  t.  Pontell.  28  ICd.  607, 
92  Am.  Dea  7U,  to  the  effect  that : 

"The  most  usual  way  of  proving  marriage,  ex- 
cept  in  actions  for  criminal  conversation  and 
In  prosecutions  for  bigamy,  is  by  general  repu- 
tation, cohabitation,  and  acknowledgment." 

The  Supreme  Court  of  Colorado,  in  the 
case  of  Henry  v.  McNealey,  24  Colo.  458,  50 
Paa  37,  quoted  approvingly  from  Bishop  on 
Marriage  and  Divorce  to  the  esfect  that: 
.  "YHien  a  man  and  woman  are  living  together 
in  apparent  nuitrimony,  so  that  they  are  accept- 
ed by  the  community  as  husband  and  wife,  they 
are  presumed,  In  the  absence  of  counter  pre- 
sumptions or  proofs,  not  to  be  violating  the  due 
order  of  socie^  and  breaking  the  law,  but  to  be 
in  fact  married." 

Continuing,  the  court  saldt 

"This  presumptiiMi,  it  will  be  seen,  is  founded 
upon  the  maxim  that  firaud  and  covin  are  not 
generally  presumed ;  the  presumption  ot  the  law 
Being  usually  In  favor  of  nraeaty  and  morality." 

£4]  Counsel  for  reisiondent  contends  that, 
whaterw  cohabitation  there  might  hare  been 
by  the  parties  in  this  state,  such  can  raise 
no  presnmpticm  of  common -law  marriage,  and 
that  their  cohabitation  In  this  state  was  not 
siudi  as  the  law  reqalres  to  raise  that  pre- 
sumption; and  In  this  respect  mudb.  stress 
is  laid  upon  ttm  fact  that  the  re^KOidait  con- 
ducted a  home  of  ivostltutlon  in  Beno  and 
resided  therein  attlmes.  We  are  not  unmind- 
ful of  the  facts  presented  the  recOTd  as  to 
the  private  life  of  both  of  the  parties  to  the 
controversy.  We  know  ot  no  rule  of  law,  at 
least  none  such  as  would  be  ailpUcaUe  here, 
that  would  preToit  a  prostitute  from  Inter- 
marriage with  "her  paramour.  Certainly,  If 
under  such  conditions  marriage  were  not 
performed  by  the  usual  and  ordinary  cere- 
mony, It  might,  by  reason  of  the  conduct  of 
the  parties,  require  a  higher  degree  of  proof. 
A  jury  impaneled  to  determine  the  questUm 
of  the  marriage  status  of  the  parties  should 
be  permitted  to  condder  the  evldenoe  under  a 
correct  rule  of  law;  and  while  prosUtutlOD 
or  immorally  might  mlllteto  against  tba 


preaomi^lra  of  leglttmacr.  nerorClideM  muct 
la  for  the 'Jury  to  consider  under  proper 
gtddanoe.   There  was  evidence  In  tbJjs  cue 
going  to  establllBb  a  mode  of  life  vrbScb,  it 
taken  alone,  would  not  be  condndra  to  the 
prenunption  at  a  marriage  rdatUm ;  tmt,  a> 
the  other  hand,  there  was  erldflnee  of  oo- 
habltetion,  cooided  wltli  nttennoea  luid  dec- 
larations by  the  parties  at  times  far  remote 
from  the  occasion  of  any  eaatmveny.  Tbe 
instruction  of  the  court  deprived  appdlmitt 
of  the  force  and  effect  of  this  eiidence^ 

SpeaUng  on  the  subject  of  the  proof  nec- 
essary to  establidt  the  marria^B  rdatkn 
where  the  same  Is  claimed  pee  Tertw  de 
prsesentl,  the  Supreme  Court  of  tbe  United 
Stetes,  In  the  ease  of  State  of  Matylaad  r. 
Baldwin  et  aL,  112  U.  S.  400,  B  Snpw  Gt.  27Sv 
28  L.  Bd.  822,  a>eaklng  through  Mr.  Jnatloe 
Field,  gave  expression  to  a  principle  of  law 
which  we  deem  quite  applicable  to  tbe  matter 
at  bar;  and  In  that  reqwct  ttie  court  bdd 
that,  to  meet  tbe  considerations  of  pabUe 
policy  In  etudt  mattov,  public  recognitloa 
was  necessary;  and,  txemsafytng  thS»  prln- 
dple,  the  court  said : 

"And  it  may  be  made  In  any  way  which  can 
be  seen  and  known  by  men,  such  as  living  to- 
gether as  man  and  wife,  treating  each  other  ajid 
speaking  of  each  other  in  the  presence  of  third 
parties  as  being  in  that  relation,  and  dedaring 
the  relaticHi  in  documents  executed  by  then 
whilst  living  tt^ther,  such  as  deeds,  wills,  and 
other  formal  instruments.  From  such  recofni- 
tion  the  reputation  of  being  married  will  obtain 
among  friends,  associates,  and  aequaintanecs, 
which  is  of  ItseU  evidence  of  a  persuasive  char- 
acter." 

Tbe  perttes  are  not  here,  lunr  woe  llisy  In 
the  court  below,  on  trial  for  their  moral  con- 
duct ;  and  even  thoi^  she  was  a  I»roatttat^ 
as  she  dedarad  heradf  to  b^  If  a  marriage 
of  the  highest  and  most  sacramental  order 
had  been  puformed  between  tbe  parties,  it 
would  have  had  no  more  binding  tttxt  than 
a  commm-law  marriage  per  verba  de  pnesen- 
tl  actaally  consummated.    If  In  ttilB  nnloa 
Xvoperty  was  acquired  whldi  In  Its  nature 
was  communil7  pn9erty,*his  ri^ts  fliradn, 
as  w^  aa  hers,  ate  to  be  settled,  not  by  tMr 
moral  rtanding  in  the  coinmunlty,  tmt  by  the 
law.  If  he  dedared  ber  to  be  Us  wlfis  In  her 
presence  and  In  the  presence  of  others  on 
occasions  when  to  save  the  propwty  In  ques- 
tion they  pledged  It  as  security  A»  a  loas, 
and  If  she  on  sudi  occasions,  and  .whUe  As 
lived  and  cohabited  with  him  on  tbe  premises, 
signed  such  mortgage  as  his  wife  and  with 
his  name^  and  If  tm  that  ooeaston  tbe  rdt- 
tlonship  of  husband  and  wife  «dsted  be- 
tween tbsm  under  the  commtm  law,  Is  flw  » 
latlonship  less  now  that  she  denies  sndi  be- 
cause by  so  dfring  It  may  be  to  her  advinti^f 
If  sihe  was  the  wife  of  appellant  wbea  Quej 
mutnaUy  asserted  that  fact  in  the  glflag  of 
a  chattel  mortgage  to  Frank  Bros.,  In  wUck 
Instrument  other  property  *  than  the  BIck 
Boadhouse  was  plec^ed,  and  if  flien  Qiey  dfr 
dared  that  by  common  law  they  were  ma^ 
ilfid,  when  did  tbe  oomnuHi  law  beoone  la^- 
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fectlve  as  binding  tbelr  connuMal  relations? 
If  at  coDunon  law  the?  were  man  and  wife 
for  tile  pnrpoM  of  adopting  a  diUd  and  glr- 
Ins  it  the  name  whldi  eadk  declared  to  be 
theirs,  are  th^  now  len  man  and .  wife 
when,  to  gain  poeoosolop  ot  the  premises  In 
which  for  years  they  cohabited,  one  of  the 
parties  flnda  It  more  adrantageous  to  imj 
■nch  relationship? 

As  we  view  the  law  ani^cahle  to  the  anb- 
ject,  InteipnAed  by  jurists  and  text-writers 
from  the  very  earliest  times,  as  well  as  under 
the  present  and  more  modem  theory,  the  ap- 
pellant here  was  oitltled  to  have  the  facts 
and  drcumstances  presented  in  the  light  of  a 
different  instruction.  The  InstmctloD  here 
complained  ot  set  at  nanght  all  of  the  di^ 
cnmstanoes  arising  oat  the  transactions 
:whereln  the  parties  bad  publicly  and  private- 
ly recognised  eaCb  other  as  hu^nd  and  wife, 
and  wbwe  the  respondent,  In  transacting  bus- 
iness and  In  InvoUag  the  power  of  the  courts 
In  ttmes'past.  had  glren  erldenoe  In  no  un- 
certain way  that  she  was  the  wife  of  ai^- 
lant  The  ertor  conq»lalned  ci  was  one  vital 
to  the  Issnea 

The  order  vpealed  from  Is  revised,  with 
instmctlons  to  the  lower  court  to  grant  a 
new  trlaL   It  is  so  ordered. 

OOLEUAN  and  SANDERS.  JJ.,  conenr. 


WALKBB  T.  WALKER.    (No.  226B.)* 
(Sapreme  Court  of  Nevada.   May  1917.) 

1.  Divorce  ^249(1)— Disposition  or  Pbop- 

IBTY— StATDTB. 
The  power  of  the  court  given  by  Her.  Laws, 
S  6841,  to  malia  such  disposition  of  the  properl? 
of  the  parties  as  diall  appear  just  and  equita- 
ble in  Eranting  a  decree  of  divorce,  is  limited 
ter  C<Hi8t.  art.  4,  S  SI,  St  18Mr-e6,  c  76,  and 
St.  1S73,  c.  119.  determining  the  property  rights 
of  husbuid  and  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  701-708J 

2.  DivoacB  ^=»2S2— Disposition  op  Pbopbbtt 
— STATtmB— Implikd  Rbpsal. 

Rev.  Laws,  I  2106,  determines  the  ngbta  of 
the  parties  to  the  community  prt^erty  on  dia- 
Bolntion  of  the  marriage,  uuM^  the  earlier 
statute,  section  ES941,  empowering  the  court  to 
disi>ose  of  the  property  on  granting  a  divorce, 
has  not  been  amended  or  repealed  In  terms. 

[BM.  Note— For  other  cases,  see  Divorce, 
Oent.  Dig.  if  713-715.] 

8.  DivoBOK  «=>322  —  Bmor  on  Pbopsbtt 

RiQHT»— Statutes. 
Under  Const,  art.  4,  f  31,  SL  1864-65,  c  76, 
and  St.  1873,  c  119,  Gxinp  the  property  rights 
of  husband  and  wife,  the  dissolution  of  Uie  mar- 
riage does  not  of  itself  <q;»erate  to  change  the 
property  rights. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
■Cent.  Dig.  H  822-826.] 

4.  DivoBCi  «5»249(1)  —  PBOFXBTr  Rights— 

POWBB  OF  COCBT— Wira's  SEPARATE  PbOP- 
ZBTT — STATDTa. 

The  dedaration  of  Rev.  Iaws^  {  2172,  that 
nettl^r  besband  nor  wife  has  any  interest  in  the 
property  of  the  other,  is  subject  to  the  excep- 
tions M  section  2173,  allowing  either  to  enter 


into  any  contract  with  the  other  sabject  to  the 
general  rules  which  control  the  actions  of  par- 
ties occupying  relations  of  confidence  and  trust 
towards  ead^  other,  and  under  tba  latter  pro- 
vision, one  spouse  may  acquire  an  interest,  l^al 
or  equitable,  In  the  separate  property  of  other 
which  the  court,  in  panting  a  divorce,  can  pro- 
tect under  section  6841. 

[Ed.  Note.— Pw  other  cases,  see  Divorce, 
Cent  Dig.  U  701-706.] 

6;  DiTOBOE  «s»248(l)_—  Pawnrr  RiaHTS— 

POWEB  or  COUBT^RlOHT  OT  QuXtlT  PaBTT 

— Wife's  Skpabatt  Peopestt. 

Where  a  hu^nd  whose  wife  was  granted 
a  divorce  tar  bis  misoondnct  bad  settled  on  her 
at  the  time  ot  the  marriage  propwty  <tf  the 
value  previous  agreed  on,  which  bad  in  the 
meantime  enormously  increased  In  value,  and 
which  left  the  bosband  without  property  of  bis 
own,  the  court  can,  under  the  power  to  dispose 
of  the  pn^wrty  as  shall  amear  just  and  equity 
ble  given  by  Rev.  Laws,  S  6S11,  protect  any  equi- 
ty of  the  husband,  in  such  property  notwithstand- 
ing his  guilt,  which  is  only  one  of  the  facttfra 
to  be  eonsidered  In  determiiiing  the  proptxtj 
rights. 

[Ed.  Note.- For  otiier  eases,  see  Dlvoro^ 

Oent.  Dig.  fi§  701-708.] 

Appeal  from  District  Oourt,  Washoe  Goon- 
ty;  R.  C.  Stoddard,  Judge. 

Suit  by  Augusta  Elizabeth  Walker  against 
Chandler  Merrill  Walker  for  divorce.  From 
a  judgment  for  plaintiff  after  motions  to 
strike  the  answer  and  a  general  demurrer 
thereto  were  sustained,  defendant  appeals. 
Judgment  and  case  reoianded  for  determlna- 
tlon  of  the  pnnwrty  rights  of  the  parties. 

Ayr^  &  Gardiner,  of  Reno,  for  appellant 
G.  L.  Harwood,  of  Reno,  for  respcmdrat. 

SANDERS,  J.  Angusta  EUzabeth  Walker 
brought  her  suit  In  the  district  court  of  the 
Second  Judicial  district  of  the  state  of  Ne- 
vada, in  and  tot  the  county  of  Washoe, 
against  ber  husband.  Chandler  Merrill  Walk- 
er, for  a  divorce  on  the  ground  of  extreme 
cruelty.  Her  complaint,  after  charging  the 
defendant  with  nximeroos  cruelties,  Ind^CDl- 
ties,  and  gross  misconduct,' alleges: 

"That  there  has  been  no  issue  of  said  mar- 
riage, and  there  is  no  community  pn^ierty; 
that  the  plaintiff  has  independent  means  suffi- 
cient for  aer  own  support,  and  does  not  de^rs 
any  alimony  from  the  defendant." 

The  answer  of  the  defendant  denies  the 
acta  of  cruelty  diarged  in  the  complaint,  and, 
by  appropriate  language,  Justtftes,  palUatea, 
or  explains  his  ovni  cwduct  by  diarglng  the 
plaintlfC  with  vartous  acts  of  misconduct  as 
being  calculated  to,  and  which  did,  bring 
about  the  condition  of  which  plaintiff  com- 
plains; and  ccmtinues  as  follows: 

"Defendant  further  alleges:  That  about  two 
weeks  before  plaintifF  and  defendant  were  mar- 
ried and  after  they  had  become  engaged  to  be 
married,  the  father  of  plaintiff  came  to  defend- 
ant and  urged  him  to  make  a  marriage  settle- 
ment upon  the  plaintiff.  That  defendant  finally 
agreed  to  give  plaintiff  the  sum  of  fifty  thou- 
sand dollars  ($50,000),  which  was  about  one- 
third  of  all  the  property  defendant  bad.  That 
pursuant  to  said  promise  d^«idant  gave  to 

Slaiutiff,  shortly  after  their  marriage,  one  hun- 
red  shares  of  Uie  capital  stock  of  the  Canadian 
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Ford  Gompan;,  timited,  a  corporation  tben 
eud  still  conducting  an  automobile  factor;  in 
Walkerville,  Canada.  That  at  said  time  said 
stock  was  worth  approximatdj  one  hundred 
dollars  (¥100)  per  share,  or  ten  Oioaaaiid  dollars 
($10,000).  That  it  has  since  greatl?  enhanced 
in  value,  and  that  it  is  now  worth  the  reason- 
able market  value  o(  at  least  two  million  dol- 
lars ($2,000,000). 

That  defendant,  in  the  year  1911,  pnrmiaiit 
to  said  promiBe,  gave  to  plaintiff  certoin  real 
property  of  the  value  of  forty  thousand  dollat^ 
($40,000).  That  about  the  time  of  the  transac- 
tion last  moitloned  defendant  save  to  his  >on 
the  balance  of  his  property  and  the  defoidant 
now  has  no  property  nor  means  of  his  own,  and 
is  dependent  upon  bis  son  for  his  support.  That 
commencing  aunost  immediately  after  marriase, 
plaintiff  failed  to  manifest  any  affection  for  de- 
fendant, and  with  great  frequency  told  him  that 
she  married  him  only  for  bis  money,  and  defend- 
ant alleges,  upon  and  according  to  his  infor- 
mation and  belief  that  i^ntiff  iiad  married  de- 
fendant only  for  hU  mimey  and  that  prior  to 
the  time  of  the  consent  of  defendant  to  Bald  mar- 
riaire  settlement  it  was  agreed  between  plaintiff 
and  her  father  that  plaintiff  would,  if,  her  fa- 
ther conld  secure  trom  defendant  a  settlement 
of  $50,000,  pay  to  her  father  the  sum  of  $20,000» 
which  agreement  has  never  been  fulfilled  in 
whole  or  in  part.  Wherefore  defendant  prays 
that  the  bonds  of  matrimony  existing  between 
plaintiff  and  defendant  be  dissolved;  that  the 
court  ascertain  and  detemUne  all  property  of 
the  parties  and  of  each  of  them  and  its  value; 
that  tlie  court  make  such  dispoaition  of  the  prop- 
rrty  of  the  parties  as  shall  appear  just  and 
pqnitable,  having  regard  to  the  respective  mer- 
its of  the  parties,  to  the  condition  in  which  tbey 
will  be  left  by  the  divorce,  and  to  the  party 
through  whom  the  property  was  acquired ; 
that  the  property  given  plaintiff  by  defendant, 
or  such  portion  thereof  as  may  be  equitable,  be 
restored  to  defendant;  for  such  other  and  far- . 
ther  orders  as  may  be  meet  in  the  pranises:  and 
for  general  relief." 

TTpoD  the  CMuIi^  in  of  the  answer  the 
plaintiff  moved  to  stxlke  the  portion  quoted, 
and  also  interposed  a  general  demurrer,  and 
directed  the  demurrer  to  the  paragraphs 
audted.  The  court  sustained  both.  The  de- 
fendant thereupon  declined  to  plead  over, 
and  the  court,  on  the  Ist  day  of  August,  1016, 
granted  to  plialntifC  a  divorce,  and  made  no 
dispoBttion  of  the  property  of  the  parties,  or 
either  of  them.  The  defendant  appeals  to 
this  court  from  the  Judgment  and  from  the 
orders  sustaining  platnttfTs  motlona. 

[1]  The  pleadings  involve  the  construction 
of  the  first  sentence  of  section  6841,  Revised 
Laws,  which  la  as  follows: 

"In  granting  a  [decree  of]  divorce  the  court 
shall  also  make  such  disporinon  of  the  property 
of  the  parties  as  shall  appear  just  and  equitable, 
having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  in  which  tbey  will 
be  left  by  such  divorce,  and  to  the  party  through 
whom  the  property  was  acquired,  and  to  the 
burdens  imposed  upon  it,  for  the  benefit  of  the 
children." 

This  language  manlfMtly  intended  to  cm- 
ffer  upon  courts  power  to  make  an  equitable 
dlTisttm  of  the  property  of  the  parties  upon 
the  dissolution  of  the  marriage.  Woest  v. 
Wuest,  17  Nev.  223,  80  Pac.  886.  But  since 
the  adoption  ot  our  Constitution  and  the 
enactment  of  a  law  more  clearly  defining  and 
dllferaktlatlng  the  property  lights  of  hus- 


band and  wife  ^)oinBtItatlon,  art  4,  |  81,  St. 
Nev.  1864-e5.  a  T6,  and  St  Nev.  18T8,  c.  119), 
it  la  evident  that  It  is  incomfaent  upon  courts, 
in  making  dlivotftton  of  the  property  <rf  the 
parties  in  granting  a  divoroa,  to  consider  the 
fact  that  now  all  proper^  of  husbands  and 
wives  is  held  in  oommtm  or  btiongs  aoiely  to 
<Hie  or  the  other  (Lake  t.  Bends'.  18  Ner. 
404.  4  Paa  711,  7  Paa  74).  Keeping  In  viaw 
this  fact,  in  detmuiiiing  what  estate  is  now 
embraced  by  section  6841,  courts  are  con- 
trolled by  the  llmltattons  placed  therew  by 
the  anbseqnait  law  definiiw  and  dlffeieidlat- 
ing  the  property  rig£bts  of  husband  and  wife- 

12]  It  is  evident  that  the  later  act  con- 
tnds  the  disposition  of  community  property 
upon  the  dissolution  of  the  marriage,  al- 
though section  6841  ham  wot  been  amended  or 
repealed  in  terms.  .Lake  Boidft,  snpra; 
JohnsMi  V.  Gamer  O.)  2S8  Fed.  VSe;  sec- 
tion 2166,  Bevlsed  Laws.  But  no  mention  Is 
made  In  the  act  of  ttie  dlspositlmi  to  be 
made  of  the  s^rate  estate  of  thb  parties. 
We  are  now  asked  to  do  by  interpretation 
what  the  Legislature  has  failed  to  do  by  ex- 
press enactmmt. 

[3,  4]  So  manifest  is  the  Intent  of  the  Con- 
stitution, and  the  later  law  passed  pursuant 
to  its  requlmnent,  to  create,  define,  and  fix 
the  status  of  a  legal  aerate  estate  in  hus- 
bands and  wives,  that  to  now  h<^d  that  the 
dissolution  of  the  marriage  in  itself  apamtea 
to  change  a  rule  of  property  would  not  onlj- 
be  repugnant  to  the  organic  law,  but  would 
be  abrogative  of  the  law  passed  pursuant  to 
Its  injunction.  The  declaratitm,  however,  in 
the  later  act,  that  neither  hmriHuid  nor  wife 
has  any  interest  In  the  property  of  tiie  other 
(section  2172,  Revised  Laws),  la  subject  to 
the  exceptions  ther^  provided  for,  namely: 

"Either  husband  or  wife  may  enter  into  any 
contract,  engagement,  or  transaction  with  the 
other,  or  with  any  other  person,  respecting  prop- 
erty, which  either  might  enter  into  if  unmar- 
ried, subject  in  any  contract,  engagement,  or 
transaction  between  themselves,  to  the  general 
rules  whidi  control  the  actions  of  persons  occi^y- 
ing  rdations  of  confidoice  and  trust  towards 
each  other."    Section  217S,  Berised  Laws. 

By  the  lattv  proiidon  It  la  manifest  that 
one  spouse  may  acqoira  an  interest,  1^1  or 
equitable,  In  the  separate  proper^  of  the 
other,  and  when  sudi  property  is  brought  un- 
der review  In  a  divorce  xwoceeding  the  coort 
48  vested  with  Jurisdiction  by  the  former 
act  (KCtlon  6841)  to  make  aaeh.  disposition 
thereof  as  may  awear  Just  and  equitable; 
otherwise  the  injured  party  Is  without  a 
remedy.  While  the  later  law  severs  Qie 
unity  of  husbands  and  yttvea  in  their  inop- 
erty  relations  It  4s  not  designed  to  undo  all 
the  obligations  which  deprad  upon  the  mar- 
riage status,  nor  Is  there  anything  In  the  act 
which  negatives  the  power  oi  a  court  of 
equity,  when  the  marriage  r^tiom  is  dis- 
solved, to  Inquire  Into  the  existence  of  the 
property  of  Mtiier  ^use  when  brought  un- 
der review;  the  conditions  surrounding  It; 
the  traasacticHis,  contracts,  and  oUlgatloos 
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of  the  paHles  ocmcernliig  It,  vitb  a  Tlew  ot 
making  mch  decree  as  will  attain  right  and 
Justice  betwem  the  parties  nnder  all  the  dr- 
cumstances  which  may  attend  the  particular 
case. 

We  cooctade  that  the  two  statutes  may 
justly  and  reasonably.  In  a  prc^r  case,  op- 
erate without  antagonism,  and  that  the  re- 
tention of  section  5841,  Revised  Laws,  which 
has  continued  Its  existence  since  1861,  is  a 
statutory  recognition  of  the  power  of  a  court 
of  equity,  when  the  coverture  la  to  be  Inroken 
and  the  marriage  relation  dissolved,  to  make 
such  disposition  of  the  property  of  the  par- 
ties as  their  interest  therein  may  appear, 
having  regard  to  the  limitations  Imposed  by 
both  statutes.  It  Is  Insisted  by  respondent 
that  no  facts,  defenses,  or  counterclaim  Is 
averred  In  the  answer  of  appellant  v^oa 
which  to  base  the  relleC  demanded  In  Ita 
prayer. 

[fi]  The  appellant  by  his  pleading  admits 
Ms  own  misconduct,  and  condones  that  of  the 
respondent  by  Joining  with  her  in  her  prayer 
for  a  divorce.  The  answer  also  Impugns  re- 
Bi>ondent  with  constructive  fraud,  but  does 
not  charge  It  In  pofdtlve  terms,  and,  con- 
fessedly with  unclean  hands,  asks  to  have 
restored  to  him  property  conveyed  to  the  re- 
spondent, voltmtarily  or  Involimtarily  as  the 
case  may  be,  as  a  reasonable  provision  for 
her  support  The  respondent,  on  the  other 
hand,  because  of  domestic  dltTerencee,  now 
seeks  by  an  action  for  divorce  to  apprt^l- 
ate  to  herself  the  difference  between  what 
may  be  rightfully  hers  by  virtue  of  an  al- 
leged settlement  upon  her  shortly  after  the 
coverture  In  1906,  and  Its  present  enhanced 
value,  upon  the  ground  that  In  law  It  la 
rightfully  hers,  or  that  It  Is  justly  due  her 
by  reason  of  the  appellant's  misconduct  in 
making  the  marital  relation  imposBltde.  The 
alleged  settlement  upon  resiwndent  was  orig- 
inally for  $50,000.  Its  present  aE^roxlmate 
value  Is  f2,000,00a  The  unusual  situation 
here  presented  leads  na  to  the  statute  for 
Its  solution. 

"The  statute  pcDvldes  that  in  case  a  ^voroe  Is 

granted  the  court  shall  make  dlaposition  of  the 
property  as  thcrdn  stated.  The  dmslon  of  prop- 
erty is  but  an  incident  to,  or  conaequenee  of, 
a  dirorce  upon  wliicli  it  depends;  but  the  di- 
vorce does  not  depoid  upon  the  property."  Xake 
v.  Bender,  18  Nev.  312.  4  Pac.  715. 

The  statute  contemplates  that  the  division 
of  property,  upon  the  dissolution  of  the  mar- 
riage, shall  be  graduated  among  other  mat- 
ters by  the  quality  of  the  offense  of  the  de- 
linquent. Wuest  V.  Wuest,  supra.  In  mak- 
ing division  of  community  property,  when 
the  decree  of  divorce  is  rendered  on  the 
ground  of  extreme  cruelty,  the  party  found 
guUty  thereof  is  only  entitled  to  such  por- 
tion of  the  community  property  as  the  court 
granting  the  decree  may,  In  Its  discretion, 
deem  Just  and  allow.  Section  2166,  Revised 
Laws. 

No  reason  is  suggested  why  a  different 


role  should  apply  In  a  case  where  the  ad- 
justment of  separate  property  Is  involved 
upon  the  dissolution  of  the  marriage  If  the 
court  be  satisfied  from  the  facts  that  the 
complaining  party  has  established  such  an 
Interest  therein  as  authorizes  the  exercise 
of  the  discretion  conferred  by  the  statute.  ■ 
We  conclude  that  the  court  erred  In  strik- 
ing appellant's  answer,  and  sustaining  re- 
spondent's demurrer  thereto.  But  as  the  di- 
vorce does  not  d^)end  iQ>on  the  property, 
and  the  division  of  property  Is  but  an  Inci- 
dent to,  or  consequence  of,  the  divorce,  the 
Judgment  granting  to  respondent  a  divorce 
from  ai^llant  la  affirmed,  and  the  cause  is 
remanded  for  such  further  proceedlngB  as 
to  the  property  Involved  as  the  parties  may 
be  advised. 

HcOARRAN,  O.  J.,  concnm.  OOLSniAN, 
7.,  concurs  In  the  ord«r. 


STATE!  T.  MBRE.    (No.  8&4S.) 
(Suprane  Oourt  of  Montana.  April  17,  1917.) 

1.  HOSnCIDB  ^=>100  —  JUSTIFIOATIOn  —  Self- 
Deecnss. 

Posniarion  and  ezerolse  <tt  rUfiit  of  self- 
defense  by  the  Individual  are  neoessaiy  to  per- 
sonal safety  and  security,  and  not  Incominuble 
with  the  public  good. 

[Ed.  Note.— EV)r  other  eases,  see  Homldde, 
Oent  Dig.  U  m] 

2.  Homicide  «=»113— JirsTzncATioN  — Self- 
Defenbb. 

Under  Rev.  Codes,  |  8301,  defining  justifi- 
able homicide,  and  secticHi  8302,  stating  the 
reiiuisites  of  the  appr^ension  sumcicnt  to  Jus- 
tify killing  In  self-defwiBe,  If  the  party  commit- 
ting the  homicide  was  the  assailant  or  engaged 
in  mortal  combat,  he  must  really  and  In  good 
faith  have  ^dcavored  to  dedine  any  further 
struggle  before  homicide  was  committed,  or 
he  cannot  Invoke  self-defense. 

lEA.  Note. — For  other  cases,  see  Homldde, 
Cent  Dig.  H  151,  162.] 

5.  Homicide  €=»H6(2)— Justotoatiow-^elp- 
DxraNSB. 

A  person  assailed  may  act  upon  appear- 
ances as  th^  present  ;themselree  to  him,  meet 
force  with  force,  and  even  slay  his  assailant, 
though  in  fact  he  is  not  In  actual  peril.  If  dr- 
cumstances  are  such  that  a  reasonable  man 
would  t>e  Justified  in  acting  as  he  did. 

[Od.  Note^For  othar  cases,  see  Homicide, 
Gent.  Dig.  {  Ud.] 

4.  Homicide  93»118(l>--nju9rmcATio]r— Sklf^ 

DeTENSE— DUTT  TO  RbTBKAT. 

A  person,  assailed  by  another  with  appar- 
ent murderous  intent,  need  not  retreat  and  seek 
a  place  of  safety. 

[EU.  Note.— Por  othar  cases,  see  Homldde, 
Cent.  Dig.  i  166.] 

6.  Homicide  <C=»244(1)— Sxif-DinNSB-"Bvi- 
DBNOE—SumoiBNor. 

Bvidenoe  held  to  abow  that  deceased  was  the 
aggressor  throughout  the  difficulty  resulting  In 
tiis  death  at  the  hand  of  accused,  go  that  accus- 
ed was  justified,  In  fear  of  impending  great 
bodily  injury,  in  shooting  deceased. 

[Bd.  Note.— For  other  caaea,  see  H<Haidde, 
Cent.  Dig.  f  5tf?.] 
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Appeal  from  District  Court,  MadlBon  Coun- 
ty;  W.  A.  Clark,  Judge. 

William  W.  Herk  was  conTlcted  of  man- 
slaughter, and  from  the  Judgment  and  order 
denying  bis  motion  for  new  trial,  lie  ap- 
peals.   Reversed,  and  cause  remanded. 

'  McOaffery  &  Tyler,  of  Butte,  for  appellant 
S.  C.  Ford,  of  Helena,  and  Frank  Woody,  ot 
Butte,  for  the  State. 

BOLLOWAT.  J.  W.  W.  Uerfc  wa>  duurg- 
ed  wltb  the  crime  of  murder,  ctmvlcted  of 
manalan^ter,  and  appealed  firom  the  judg- 
ment and  from  an  order  denying  hU  motion 
for  a  new  trlaL 

We  shall  notice  but  one  of  the  contentlona 
made  by  the  appellant,  t1&,  that  the  evi- 
dence is  Insofflcient*  to  nutaln  the  verdict 
Oliere  ii  not  any  mbstantial  conflict  la  the 
eTldence.  BU^t  discrepanclea  «a  to  minor 
details  ai^ear,  but  these  can  be  accounted 
for  readily  without  Impeaching  the  Integrity 
of  any  me.  The  det^dant  la  apparently  the 
<mly  llTlDg  witness  to  all  Uie  transactions 
leading  up  to  ttie  tragedy.  Bach  ol  sereral 
other  persons  was  present  during  a  part  of 
the  controversy,  and  It  is  necessary  to  piece 
tf^ther  these  stories  to  present  a  composite 
picture  of  the  whole,  independently  of  the 
evidence  offered  by  the  defendant 

Benjamin  Yai1>rougb,  a  8aloonkeet>er  at 
Silver  Star,  Mont,  and  a  principal  witness 
for  the  state,  testified  that  about  noou  of 
June  2,  1016,  James  King  came  into  his  sa- 
loon, and  something  more  than  an  hour  later 
the  defendant  and  Steve  Jovancttl  entered 
the  same  place ;  that  two  or  three  other  per- 
sons were  present  and  all  appeared  friendly ; 
that  card  playing  and  drinking  were  Indulg- 
ed In,  and  after  some  time  Merk  and  King 
engaged  In  conversation  with  rererence  to 
some  lambs  which  King  promised  to  present 
to  Merk's  children,  and  then  with  reference 
to  some  mutton  which  King  claimed  be  had 
sent  to,  or  intended  for,  Merk's  family,  and 
which  he  insisted  Merk  had  received;  that 
Merk  denied  that  he  had  received  the  mutton, 
and  King  called  him  a  damned  liar;  that 
Merk  replied  in  kind,  and  King  remarked 
that  if  Merk  was  not  so  small,  he  would  slap 
bis  face  or  knock  bis  head  off ;  that  Merk 
then  applied  to  King  some  vile  epithet  and 
King  again  remarked  that  if  Merk  was  not 
BO  small,  be  would  hit  him ;  that  afterwards 
Jovanettl  Induced  King  to  go  outside,  and 
Merk  followed ;  that  when  they  returned  to 
the  saloon  King  said,  "I  am  all  to  blame 
for  It,"  and  invited  those  present  to  drink 
with  him ;  that  after  they  had  been  served, 
Merk  brought  up  the  subject  of  their  previous 
quarrel,  and  used  some  insulting  language  to 
King ;  that  King  Invited  Merk  to  drink  and 
"let  It  go  and  say  no  more  about  It";  that 
after  taking  this  drink  Merk  again  referred 
to  their  quarrel,  and  King  said  to  him  in 
effect.  "Coll  me  all  the  vile  names  you  want 
to  and  get  It  off  your  mind;"  that  Merk 


desisted,  and  the  two  men  then  joined  the 
proprietor  in  drinking;  that  when  Merk 
again  referred  to  the  trouble  King  remark- 
ed that  he  had  done  everything  to  satisfy 
Merk,  and  immediately  seized  Merk  by  the 
throat  and  pushed  him  against  the  bar ;  that 
Jovanettl  attempted  to  Interfax,  and  King 
released  Merk  and  told  Jovanettl  to  stand 
back  or  he  would  give  him  8<mie  of  the  same 
treatment;  that  King  against  seized  Merk 
by  tbe  throat  and  they  moved  to  the  end  at 
the  bar  and  behind  It,  breaking  some  glass- 
ware; that  he  (Yarbrougb)  interceded,  and 
the  men  separated  and  quieted  down;  that 
two  small  boys,  Frank  Marvin  and  Jam^s 
Lewis,  came  to  the  door,  and  he  then  went 
to  a  cellar  outside  the  saloon  building  for 
some  wine,  and  while  be  was  in  the  cellar 
the  shooting  occurred.  Yarbrough  had  been 
drinking  heavily  during  the  afternoon. 

Louis  Anderson  testified  for  the  state  that 
he  was  in  the  saloon  for  a  short  time  and 
beard  some  foul  language  pass  between  Merk 
and  King,  and  that  at  one  time  Merk  said 
to  King,  "Come  out  and  we  will  settle  It,"  to 
which  King  replied,  "If  you  have  anything 
to  settle  with  me,  say  it  right  here." 

J.  H.  Barkell  was  in  the  saloon  for  a  time 
early  In  the  afternoon,  and  heard  some  of 
the  cwversation  detailed  by  Yarbrougb. 

L.  T.  Herman  heard  very  little  of  the  con- 
versation, and  testified  to  nothing  new. 

Frank  Marvin,  one  of  the  two  boys  who 
came  to  the  door  of  the  saloon  just  before 
the  shooting,  testified  that  when  be  reached 
the  door  of  the  saloon.  King  had  Merk  by 
the  throat,  and  was  asking  Merk  If  he  was 
going  to  be  a  man ; .  that  King  pushed  Herk 
around  the  end  of  the  bar  and  behind  the 
bar,  breaking  the  glasses,  and  onto  the  cash 
register;  that  King  slapped  Merk's  face, 
released  him,  and  came  from  behind  the  bar 
and  said  to  Merk,  "Come  on  out  now  and  let 
us  be  friends,"  to  which  Merk  replied,  "No, 
I  am  going  to  stay  here,"  to  which  King  re- 
sponded, "Not  if  I  know  It"  and  started 
around  the  bar  as  If  to  pull  Merk  out ;  that 
Merk  then  drew  a  pistol  and  told  King  to 
stand  back,  and  the  witness  then  ran.  He 
heard  one  shot  distinctly,  and  then  several 
more  In  such  rapid  succession  that  he  could 
not  count  theuL 

James  Lewis,  the  other  boy,  who  was  13 
years  of  age,  testified:  That  when  he  reach- 
ed the  door  of  the  salo<A,  King  was  chok- 
ing Merk  and  telling  Merk  to  be  a  man. 
That  he  backed  Merk  up  along  the  bar  and 
Bla];^>ed  his  face.  That  Jovanettl  attCTipted 
to  Interfere,  and  King  said  to  him: 

**Are  yon  In  this?  If  you  are  I  will  be 
around  there  in  a  minute  and  give  yon  some 
of  It" 

That  King  then  threw  Merk  up  against  the 
cash  register  behind  the  bar  and  made  Merk 
apologize  and  say  he  would  be  a  man.  That 
King  then  came  from  behind  the  bar  and 
said  to  Merk,  "Come  on  out  here,"  to  which 
Herk  i^Ued,  "No.  sir;  I  vlll  ata;  right 
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bere,**  and  thai  Eing  Kid,  Too  wont  it  I 
know  It.**  and  started  aronnd  towuda  Metk, 
niat  when  King  reaohad  the  end  of  the  bar 
Merk  drew  a  idstcd  and  told  King  to  stand 
back.    That  be  did  not  -know  irtiat  mng  vaa 
fben  doing  with  tats  tifibt  hand.   That  King 
stepped  back  about  two  sfc^M,  and  that  Meik 
tben  fired  the  first  shot  and  the  witness  ran, 
bnt  heard  other  shots,  and  heard  King  ta.ll 
to  the  floor  and  heard  groans,   "nie  defend- 
ant and  one  of  the  coroner's  jurors  testi- 
fied that  at  the  Inqnest  held  on  the  day  fol- 
lowing the  shooting,  this  hof,  James  Lewis, 
testified  that  he  did  not  know  who  fired  the 
first  shot. 

Otto  A.  S(^nl£s,  King's  employer,  testified 
that  King  nsnally  carried  a  revolver  when  he 
was  on  the  range  or  about  with  stodi.  It  was 
also  made  to  appear  that  each  man  emptied 
all  the  chambers  of  his  revolver ;  ttiat  Merk 
probably  fired  five  shots  and  King  six ;  that 
three  shots  from  King's  revolvw  altered  the 
back  bar  and  one  shot  fired  by  Herk  entered 
the  c^ng  of  the  building;  tiiat  Merk  receiv- 
ed four  sll^t  womids  and  King  received 
three  wounds,  Mie  of  which  at  least  was  fa- 
tal ;  that  King  fell  to  the  fioor  almost  Im- 
mediately after  the  shooting  ceased,  and  died 
within  a  minute  or  two;  that  Merk  is  a 
small  man,  while  King  was  6  feet  3  or  4 
Inches  tall,  raw-boned,  weighed  about  210 
pounds,  and  was  about  46  years  old. 

Jovanettl  and  the  defendant  told  substan- 
tially the  same  story  as  detailed  by  the  wit- 
nesses for  the  state.  However,  they  made 
It  appear  that  King  employed  more  vile  lan- 
guage, was  rougher  In  his  treatment  of  Merk, 
and  that  he  struck  Merk  two  or  three  times 
daring  the  course  of  the  quarrel. 

Merk  testified  that  he  was  choked  almost 
to  Insensibility;  that  he  was  thrown  with 
great  force  against  the  cash  raster;  that  he 
refused  to  come  from  behind  the  bar  because 
of  bis  fear  of  King  and  to  avoid  trouble. 
He  draled  Bx>ecl6cally  that  he  had  renewed 
the  war  of  words  at  any  time,  or  that  he 
Invited  King  outside  to  settle  their  trouble. 
He  testified :  That  he  knew  that  King  habit- 
ually carried  a  revolver,  and  knew  that  he 
had  one  on  this  day.  Tbat  he  had  numy 
(Wportunltles  to  shoot  King  while  King  was 
choking  him,  but  would  not  do  ao  and  tried  to 
Bvdd  difilcnlty.  That  when  King  started 
towards  him  to  bring  blip  from  bdiind  the 
har,  King  said:  "7ou  have  got  a  gun;  so 
bafe  I.  Commoice  shooting."  That  both 
drew  th^  gnna  at  about  the  same  time. 
That  he  did  not  shoot  until  he  denned  him- 
Bdf  In  ImmlnCTt  peril,  and  that  both  fired 
rimnltaneoasly  or  nearly  so.  Ue  testified  al- 
so that  he  knew  tbat  King  had  been  drink- 
ing heavily  dniing  the  afternoon,  and  intro- 
duced several  witnesses  who  testified  that 
King  was  a  violent  and  dangerous  man,  par- 
tUmlariy  while  drinking.  An  equal  or  great- 
er Domber  testified  to  hla  good  repatatlon  for 
peace  and  good  order.  Tbe  defioidant  him- 


self  had  been  drinking  conatdernbty  during 
the  afternoon  and  before  the  shooting  oc- 
curred. 

The  foregoing  fairly  epitomizes  the  mate- 
rial evldoice  Resented  in  the  record.  We 
have  <nnitted  the  unq>eakably  foul  language 
'wtaicih  the  deceased  and  defendant  employ- 
ed. Apparently  each  exhausted  bis  very  ex- 
teusive  vocabulary  of  vituperation  and  bll- 
lingsgate. 

[1]  The  right  of  self-defense  has  Its  foun- 
dation In  the  law  of  nature.  It  existed  be- 
fore the  formation  of  society,  and  while 
every  individual  Is  presumed  to  have  surrrai- 
dered  to  society  the  right  to  punish  for  crime 
and  for  the  Infractipns  of  individual  rights, 
the  possession  and  exercise  of  the  right  of  self- 
defense  by  the  Individual  are  still  deemed  to 
be  necessary  to  personal  safety  and  security 
and  not  Incompatible  with  the  public  good. 
Society  may  curtail  the  right  somewhat  and 
restrain  its  exercise  in  many  particulars,  but 
the  right  Itself  Is  brought  by  the  individual 
with  him  when,  he  enters  society  and  Is  not 
derived  from  It.  13  B.  0.  L.  810.  The  right 
was  recognized  by  the  coram  on  law  though 
the  rules  which  regulated  Its  exwdse  were 
rigid  in  the  extreme — so  rigid.  Indeed,  that 
they  have  been  greatly  Uberallaed  by  stat- 
utes In  most  of  the  states.  During  the  terri- 
torial regime  we  had  statutes  designed  to  se- 
cure to  every  one  the  right  of  self-defense, 
and  while  these  several  statutes  modified  to 
some  extent  the  rules  of  the  common  law.  they 
In  turn  wen  superseded  the  Codes  whose 
provisions  respecting  this  subject  were  far 
more  Ill>eral,  and  doubtless  seemed  to  be 
more  nearly  in  harmony  with  the  spirit  of 
the  age. 

[2]  A  comparison  of  our  present  statutory 
provisions  with  the  provldons  of  the  Compil* 
ed  Statutes  (rf  1887  (sections  82-34,  Fourth 
DlT.)  will  disclose  the  changes  effected  by  the 
adoption  of  the  Codes.  Sectlw  8801,  Revised 
Codes,  provides  that  h(»nlclde  la  justifiable 
when  committed  by  any  person  in  the  lawful 
defense  of  himself,  when  there  Is  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  or  to  do  some  great  bodily  Injury  and 
Imminent  danger  of  such  design  being  ac> 
compUahed.  Section  8802  provides  that  a 
bare  fSar  of  the  commission  of  either  of  the 
offenses  just  mentioned  Is  not  suffitdut  to 
justltr  homicide,  but  the  ^rcumstances  most 
be  suffltdent  to  excite  the  fears  ctf  a  reason- 
able person,  and  the  party  kllltt^  must  have 
acted  under  the  Infiuenoe  of  such  fear  altma. 
If  the  party  who  commits  the  homicide  was 
the  assailant  or  engaged  In  mortal  combat, 
he  must  really  and  In  good  faith  have  en- 
deavored to  decline  any  further  struggle  be- 
fore the  lUHnidde  waa  cwnmltted.  In  State 
v.  Holla,  21  Hont  S82,  6S  Pac.  623,  thU  court 
said: 

"If  it  appeared  to  the  accused  at  the  time  of 
the  homicide,  as  a  reasonable  person,  tliat  it 
was  necessary  for  him  to  slay  his  assailant  in 
order  to  save  his  own  life  or  ivevent  receiving 
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CTMt  bodUy  harm,  he  had  a  r^ht  to  act  upon 
such  appearances,  azkl  slay  his  assailant,  al- 
though be  was  in  no  actual  danger." 

In  State  v.  Houk,  34  Mont  418,  87  Pac. 
175,  we  approved  an  Instroctlon  as  follows : 

"It  la  not  necessary,  however,  to  justify  the 
use  of  a  deadly  weapon,  that  the  danyer  be  ac- 
tuaL  It  is  enough  uiat  it  be  an  apparent  dan- 
ger; such  an  appearance  as  would  induce  a 
reasonable  person  to  believe  he  was  in  danger 
of  great  bodily  harm.  Upon  such  appearance 
a  party  may  act  with  safety,  nor  will  be  be  held 
accountable  thoa^  it  should  afterward  appear 
that  the  Indications  apon  which  he  acted  were 
wholly  fallacious,  and  that  be  was  in  no  actual 
peril.  The  rule  in  such  case  is  this:  What 
would  a  reasonable  perstm— a  person  of  ordi- 
nary cauticm,  judgment,  and  observation— in 
the  position  of  the  defendant,  seeing  what  he 
saw,  knowioK  what  he  knew,  suppose  from  this 
situation  ana  diese  surroundings?  If  such  rea- 
sonable person  so  placed  would  have  been  jus- 
tified in  believing  himself  in  imminent  danger, 
then  the  defendant  would  be  Justified  in  believ- 
ing himself  In  such  peril  and  acting  upon  such 
appeaianceB." 

[81  That  Instruction  the  ooort  gaTe  In  this 
case.  Of  coarse,  ttie  defendant  might  have 
awaited  further  aBsanlts  by  King,  and  might 
have  taken  bis  (dumces  that  they  wonld  not 
result  more  sertously  than  the  assaults  al- 
ready committed.  He  mli^t  have  awaited 
until  he  actually  rec^Ted  great  tMdHy  taaim, 
but  if  one  who  Is  attacked  must  restrain  him- 
self until  BUbeequent  events  determine 
Whether  the  attack  wUl  result  fatally  or  In 
grievous  bodily  barm,  tbea  the  right  ot  self- 
defense  18  one  in  name  only.  Thla  ia  not  the 
law.  A  person  assailed  may  act  upon  antear- 
ances  as  they  presrait  themselves  to  him, 
meet  force  with  force,  and  vr&n  slay  bis  as- 
sailant ;  and,  thou^  in  fact  he  was  not  in 
any  actual  peril,  yet  If  the  clrcnmstances 
were  socb  that  a  reasonable  man  would  be 
justified  in  acting  as  he  did,  the  slayer  will 
be  held  blameless. 

[4]  The  rule  of  the  common  law  that,  be- 
fore any  one  can  be  Justified  In  slaying  tils 
assailant,  he  must  have  retreated  to  the 
wall  finds  no  favor  with  modern  courts  or 
text-writers.  The  defendant  was  not  com- 
pelled to  seek  a  place  of  safety,  but  in  effect 
he  did  so.  Though  It  resulted  from  the  brute 
force  of  the  deceased,  the  defendant  actually 
found  himself  behind  the  bar  in  a  place  of 
comparative  safety,  and  announced  bis  In- 
tention to  remain  there,  but  was  not  permit- 
ted to  do  so  peaceaUy. 

[fil  Giving  the  opprobrious  epithets  used 
by  the  defendant  towards  the  deceased  all 
the  legal  effect  possible,  still  tbe  evidence 
leaves  no  doubt  that  tbe  deceased  was  the 
a^essor  throughout. 

This  is  not  a  case  where  the  record  pre- 
sents conflicting  stories,  and  where  the  ver- 
dict may  be  said  to  rest  upon  the  finding  of 
the  jury  in  favor  of  tbe  testimony  of  some 
witnesses  and  ngalnst  tbe  testimony  of  oth- 
ers. As  we  have  said  before,  there  is  not 
any  substantial  confilct  in  the  evidence. 


That  with  each  succeeding  assault  made  by 
the  deceased  his  violence  Increased  Is  ap- 
parent from  the  state's  evidence,  independ- 
ently of  the  testimony  of  the  defendant; 
that  tj  sheer  physical  force  the  deceased  was 
able  to  Inflict  great  bodily  Injury  la  eqoally 
apparent;  and  when  to  tbla  are  added  tlw 
facts  that  he  was  armed  with  a  deadly  weap- 
on ;  that  he  was,  to  a  greater  or  leas  ei- 
tent,  under  fbe  influtikoe  of  liquor  and  by 
some  of  bla  nelghbora  at  least  cuiatdered  to 
be  a  -dangerous  man  whoi  In  that  ccmdltlui, 
and  that  be  drew  bis  gun  and  emptied  all ' 
the  chambers  so  nearly  directly  at  the  de- 
fendant that  four  shots  took  effect  and 
three  of  the  alx  fired  were  fonnd  to  have 
lodged  In  the  back  bar  near  where  defendant 
was  Btandlng;  and  that  aU  tbe  ahots  were 
flred  so  nearly  together  that  fhe  deceued 
must  have  drawn  his  gun  before  or  at  the 
time  defendant  flred— all  ima  color  to  the 
testimony  of  the  defendant  that  be  shot  <mly 
when  he  deemed  blmaelf  to  be  tn  pall»  aad 
ctmvlnce  us  tbat  It  cannot  be  aald  b^ond 
a  reasonable  doubt  that  a  reaaonaUe  man  to 
the  position  of  tbe  defendant,  seeing  what 
he  saw  and  knowing  what  he  knew,  would 
not  have  fdt  Justified  in  doing  what  he  did. 

The  Judgment  and  order  are  reversed,  and 
tbe  cause  Is  remanded  for  a  new  trial. 

BRANTLY.  O.  J.,  and  BANNER,  J.,  con- 
cur. 


STATE  T.  BBODOOK.   (No.  S09a) 
(Supreme  Court  ot  Montana.    April  23,  1917.) 

1.  Cbishnal  Law  «=»419,  420(8)— Aniassi- 
BiLiTT  OP  Evidence— HeabS'at. 

In  a  larceny  prosecution,  a  sheriff's  testi- 
mony that  some  person  stated  to  bhn,  but  not  in 
tbe  defendant's  presence,  that  defendant  daim- 
ed  to  own  the  stolen  proper^,  is  Inadmissble 
because  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  880-983.] 

2.  Cbihinal  Law  «s>U69(2)  —  Afpkal- 
Habiclkbs  Bbbob. 

Where  defendant  In  a  larceny  trial  dalmed 
property  taken  belonged  to  him,  the  admisidon 
of  hearsay  evidence  that  defendant  had  made 
such  a  cl^m  was  harmless  ermr. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3138.] 

8.  Omminal  Law  *=»1086(14)— Appeal  and 
Ebrob^Reviewino  Refusal  or  Requested 
Instbuction. 
Under  Rev.  Codes,  f  9271,  subd.  4,  pro- 
hibitiQK  reversals  for  errors  la  InstnicttoDs  not 
excepted  to  before  the  charge  is  (iven,  refusal 
of  requested  iostructums  cannot  be  reviewed 
where  the  recwd  does  not  show  the  ^roceedinss 
when  the  InstmetiKis  were  settled. 

4.  Criminal  Law  ^=»11S9(3)— Apfeai.  akd 
Ebbob  —  Verdict  ok  Confltctinq  Evi- 
dence. 

He  verdict  in  a  criminal  case  cannot  be  re- 
versed because  contrary  to  the  evidence,  where 
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the  eridence  is  conflicting  and  tba  trial  court 
has  approved  tiie  verdict 

[Bd.  Note.— For  other  easM»  Me  Orlminal 
lAw,  Onit.  Dig.  8  8076.] 

Appeal  from  DiBtrlct  Court,  Meagher  Coua- 
tr ;-  John  A.  Matthews,  Judga 

WlUlam  D.  Brodock  was  c<»iTlcted  of  lar* 
ceny,  and  ai^eals.  Affirmed. 

GarlfitoD  ft  Carleton,  of  Helena,  and  W. 
r.  OXeary,  of -Great  Falls,  for  aivellaat. 
Frank  Woody,  of  Butte,  for  the  Stata. 

BRANTLT,  O.  J.  13ie  defendant,  cooTlcted 
of  the  crime  ot  larc^  of  certain  steera  and 
li^feTs  (grand  larceny),  has  appealed  from 
the  judgment  of  cbiiTlctlon  and  from  an  oe^ 
der  denying  his  motion  for  a  new  trial.  It 
is  contended  that  the  trial  court  committed 
prejudicial  error  In  admitting  one.  item  of 
evidence,  in  submitting  a  paragraph  of  its 
charge  to  the  jury,  and  In  denying  the  mo- 
tion tor  a  new  trial  on  the  ground  that  the 
verdict  la  otmtrary  to  the  evidence.  The 
record  premnta  no  substantial  basis  for  any 
of  the  ecmtentlms  made. 

[1,  t]  deftodant  was  di&tgei  jointly 

with  one  Dnoolon,  but  was  awarded  a  sepa- 
rate trial.  The  vital  Issue  in  the  evidence 
was  whether  the  animals  charged  to  have 
been  stolen  belonged  to  Maggie  J.  Jenkins, 
the  prosecuting  witness,  or  to  the  defendant 
At  the  time  of  his  arrut;  the  defendant  not 
being  present,  Ducolon  made  statements  to 
the  witness  Nagues,  the  sheriff,  In  answer  to 
questions  by  him,  to  the  effect  that  the  de- 
fendant claimed  the  ownnship  of  the  ani- 
mals. Nagues  was  permitted,  over  defend- 
ant's objectl(m,  to  rehearse  these  statements 
to  the  jury.  It  Is  cont^ided  that  this  evi- 
dence was  Incompetent  on  the  ground  that  it 
was  hearsay,  and  that  defendant  was  prej- 
udiced by  Its  admission.  The  mling  was 
erroneous  becaase  the  evidence  was  clearly 
hearsay.  But  Its  admission  was  not  preju- 
dicial for  the  reason  that,  as  already  stated, 
the  defense  was  that  defendant  was  the  own- 
er of  the  animals,  and  that  he  undertook  to 
establish  this  claim  by  his  own  testimony  and 
that  of  his  other  witnesses.  The  ruling  was 
thus  rendered  harmless. 

[3]  2.  Though  It  be  wmceded  that  the  in- 
struction criticized  by  counsel  was  bad,  It 
cannot,  upon  the  record  presented,  be  made 
the  subject  of  complaint.  Subdivisltm  4  of 
section  9271  of  the  Revised  Codes  requires 
the  court  to  settle  the  instructions  about  to 
be  submitted,  without  the  presence  of  the 
jury,  after  permitting  counsel  a  reasonable 
<q;»portunity  to  examine  them — ^not  only  those 
requested,  but  also  those  proposed  by  the 
court — and  to  make  their  objections  and  re- 
serve tbelr  exceptions  to  the  admission  or 
rejection  of  any  requested  by  counsel  or  pro- 
posed by  the  court  Counsel  must  then  state 
the  particular  ground  upon  which  an  Instruc* 
tlon  is  deemed  erroneous,  and  the  judge  must 


pass  upon  the  objections  then  made,  objecting 
counsel  reserving  bla  exception  if  the  mling 
la  adverse  to  him.  Notes  of  the  proceeding 
must  be  taken  by  the  stenographer,  embody- 
ing all  the  objections  and  exceptions  to  the 
rulings  of  the  judge  in  giving  or  refusing 
any  instruction.  At  the  close  of  the  trial 
these  notes  must  be  extended  and  filed  with 
the  <d&tk.  Thereafter  the  exertions  reserved 
may  be  embodied  In  a  bill  of  exceptions.  If 
■this  coiuse  is  not  pursued,  the  propriety  of 
the  giving  or  refusing  of  a  particular  In- 
struction cannot  be  made  a  subject  of  in- 
quiry either  npou  motion  for  a  new  trial 
or  upon  appeal.  The  express  provision  on 
the  subject,  at  the  close  of  subdivision  4,  is : 
"No  motiim  tor  new  trial  on  Om  ground  of  w 
Tors  in  the  instmctions  given  shall  be  granted 
by  the  district  conrt  unless  the  error  so  assisn- 
ea  was  ^eciScally  pointed  out  and  excepted  to 
at  the  settlement  of  the  instructions,  as  herein 

Srovided ;  and  no  cause  shall  be  reversed  by  the 
upreme  Court  for  any  error  in  instructions 
which  was  not  spec^Rcally  pointed  out  and  ex- 
cepted to  at  the  settlement  of  the  instructions 
herein  specified,  and  such  error,  and  exception 
inconiorated  in  and  settled  in  the  bill  of  ex- 
ceptions as  herein  provided." 

The  record  does  not  disclose  the  proceed- 
ings had  at  the  time  of  settlement.  It  there- 
fore does  not  appear  but  that  ootmsel  for  de- 
fendant  was  satisfied  with  the  Instruction 
as  given,  and  that  the  contention  now  made 
is  an  afterthought 

[4]  S.  The  evidence  is.  in  hopeless  conflict 
both  as  to  the  identity  and  ownership  of 
the  animals  and  upon  the  question  how  they 
came  In  the  possession  of  the  defendant. 
The  finding  of  the  Jury  thereon,  approved  by 
the  trial  court  in  denying  the  motion  for  a 
new  trial.  Is  conclusive  upon  us.  The  con- 
tention that  the  verdict  Is  contrary  to  the 
evidence  must  therefore  be  overruled. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

SANMEB  and  HOLLOWAY,  JJ.,  concur. 


BTTCHNEB  v.  BAKER.    (No.  7897.) 

(Supreme  Conrt  of  Oklahoma.    July  11,  1916. 
Rehearing  Denied  Sept  19,  1910,  Fartiiw 
Rehearing  Denied  May  15,  1917.) 

(SpJkAna  by  the  Oourt.) 

LmiTATXoif  or  Actions  «s»182(5}h-Pz^ADiiTO 

— Statutb— Necessttt.  ' 
Where  the  defendant  answers  by  a  general 
denial  and  does  not  demur  at  any  stage  of  the 
proceeding^  the  statute  of  limitations  is  not 
available  to  blm  as  a  defetue. 

[Ed.  Note.— For  other  cases,  see  Umltation  of 
Actions,  Cant  Dig.  1  680 ;  Dec.  Dig.  ^182(6).] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Hughes  County;- 
John  Caruthers,  Judge. 

Action  by  F.  L.  Baker  against  Al  Buchner 
to  recover  for  breach  of  covenants  of  a  war- 
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ranty  deed,  rrom  a  judgment  tor  plaintiff, 
defendant  appeals.  Affirmed. 

Mann  ft  Diamond,  ot  HoldenvUle*  ft»r  plain- 
tiff In  error.  J.  L.  Skinner,  of  HoldenTlUe, 
for  defendant  In  errw. 

BURFORD,  a  Tbls  anlt  was  Instituted 
b7  F.  1a  Baker  to  recover  damages  from  Al 
Bnchner  arising  from  the  breach  of  the  cove- 
nants of  a  warranty  deed.  The  defendant 
demurred  to  the  original  petition.  TSie  plain* 
tiff  then  filed  an  emended  petition.  Defend- 
ant did  not  demur  to  the  amended  petition, 
but  filed  an  answer  which  was  a  general 
denial.  The  record  does  not  show  that  tliere 
was  any  objection  or  demurrer  made  at  the 
trial.  The  plaintiff  Introduced  his  evidence, 
and  the  defendant  rested  without  introduc- 
ing any  evidence.  The  court  gave  Judgment 
for  the  plaintiff. 

Tlie  sole  assignment  of  error  is  tbat  the 
court  erred  in  rendermg  judgment  for  the 
plaintiff  for  the  reason  that  the  petition 
shows  on  Its  face  that  the  alleged  cause  of 
action  was  barred  by  the  statute  of  limita- 
tion. This  defense  is  not  available  to  the 
defendant.  The  statute  of  limitation  Is  a 
personal  plea,  and,  unless  raised  by  demur- 
rer or  proper  objection  where  shown  on  the 
face  of  the  proceedings,  it  must  be  pleaded 
or  the  party  will  be  deemed  to  have  waived 
it  Blumle  V.  Kramer,  14  Okl.  866,  T9  Pac 
215 ;  St  L.  ft  S.  F.  B.  Go.  Bloom,  89  Okl. 
78,  134  Pac.  432. 

The  authorities  cited  by  plaintiff  in  error 
to  the  effect  that  the  question  of  the  statute 
of  limitations  may  be  raised  by  demurrer, 
where  sufficient  facts  to  show  that  the  ac- 
tion Is  barred  appear  upon  the  face  of  the 
petition,  are  not  applicable  here,  for  the  very 
sufficient  reason  that  counsel  did  not  demur 
to  the  amended  petition. 

Uie  cause  Is  affirmed. 

FBBOUBIAU.  Adopted  In  wtaola 


STATB  BANKINO  BOABD  et  al.  t.  OKLA- 
HOMA BANKERS'  TRUST  00. 
(NO.620S.) 

(Supreme  Ooort  of  Oklahoma.  16,  1816. 

Rehearing  Denied  May  1,  1917.) 

(Bvllaliu  &v  tht  Court.} 

States   «=3l9l(2)  —  "Suit  AOAiirsT  the 
State* '—Consent. 
A  suit  to  mandamus  the  state  banking  board 
is  a  "suit  against  the  sute." 
'  [Ed.  Note^-For  other  cases,  see  States,  Cent 
Dig.  I  181. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit  against  the  State.] 

Eirror  frtmi  District  Court  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Mandamus  by  the  Oklahoma  Bankers' 
Trust  Oompany  against  the  State  Banking 
Board  of  the  State  of  Oklahoma  and  J.  G. 


McCl^and  and  anoOier,  memben  of  thB 
board,  and  J.  D.  Lankford.  Pexemptorj 
writ  of  mandamus  issued,  and  defeadants 
bring  error.  Reversed  and  dismissed. 

Ohaa.  Idlest,  Atty.  Geo.,  for  plaintiffs  in  er^ 
ror.  Burwell,  Grod^ett  &  Johnson,  of  Okla- 
homa Glt7,  for  defendant  In  error. 

PBR  CURIAM.  Oliis  Is  an  action  In  man- 
damus to  compel  the  banking  board  of  the 
state  ot  Oklahoma  to  pay  to  the  Oklahoma 
Bankers'  Trust  Company  ^10,266.67,  the 
amount  of  its  deposit  In  the  Alamo  State 
Bank  of  Mnsk<^ree,  Okt,  at  the  time  of  its 
failure.  The  suit  was  filed  In  the  district 
court  of  Oklahoma  county  on  the  19th  day  of 
February,  1912,  and  the  alternative  writ  of 
mandamus  was  isued  on  the  same  date. 

After  answer  to  the  alternative  writ,  there 
was  trial,  and  Judgment  making  the  writ 
peremptory,  and  defendant  the  banking 
board,  brii^  the  ease  here.  For  the  reason 
that  this  is  a  snlt  against  the  state,  the  trial 
court  was  wrong  in  letting  the  writ  ga  Tbls 
case  Is  governed  by  3.  D.  Lankford  et  aL, 
Composing  the  State  Banking  Board,  etc., 
Platte  Iron  Works  Co.,  236  U.  S.  461,  35  Sop. 
Ct  173,  69  I*.  Bd.  816.  See.  also.  State  ex  leL 
Taylor  v.  OockreU,  27  Okl.  680, 112  Pac.  lOOO; 
Cha&  W.  Lovett  ^  aL  v.  J.  D.  LankfOrd  et 
aL,  145  Pac.  767,  No.  600ft  (not  yet  offlctolly 
r^rted). 

Reversed  and  dismissed. 


WICHTTA  FALLS  &  N.  W.  RY.  GO.  T. 
COVER.  <No.  8174.) 
(Soprame  Court  of  Oklahmna.   Nov.  28,  1918. 
Rehearing  Denied  May  1,  1917.) 

(ayllabut  6ir  the  Court.) 

1.  NBQuaBNCB  4t=»59— "Pboxiha™  Causb." 
■An  act  is  the  "pnucimate  cause"  of  an  in- 
jury when  such  injury  was  the  natural  and 
probable  cousequeDce  €ft  the  act,  and  me  tiiat 
ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances. 

[Ed.  Note.— For  other  eases,  see  Negligmeew 
Gent  Dig.  S  72. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Seoond  Series,  Proximate  Cause.] 

2.  Nboliqenob  136(25)— Peoxdcaie  G&ttbk 

— QnESTION  rOB  JDBT. 

Ordinarily  the  question  of  proximate  cause 
is  one  of  fact  for  the  jury,  but  where  the  facts 
are  not  in  dispute  and  reasonable  men  cannot 
differ  oo  the  questim,  it  may  become  one  ni  law 
for  the  court. 

[Ed.  Note.— For  other  caaes,  see  Negligence, 
Cent  Dig.  SS  326-332.] 

8.  Hastbb  and  Sbbvant  «=>2W(2)— Injcbxes 
— BuBDBN  or  PBoor. 
In  order  to  recover  damages  for  an  Injury 
because  of  negligence,  the  burden  is  oa  the 
plaintiff,  not  only  to  show  negligence,  but  to 
prove  that  such  negligence  was  the  proximate 
cause  of  the  injuir,  which  should  have  bcra 
foreseen  in  the  light  of  the  attending  circum- 
stances. 

[Ed.  Note.--FoT  other  cases,  see  Master  and 
Servant  Cent  Dig.  8S  S7S,  895,  896.] 
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4.  CAMms  «s»805(8)  —  PissoHAi.  iKjmT  — 
QxnuenoTf  fob  Jubt— PkoznuTi:  Caubk. 
Plaintiff  intended  to  leave  M.  on  a  train 
scheduled  to  depart  at  6:4S  p.  m.  Be,  beinc  op 
town  five  or  six  blocks  from  the  depot  a  few 
minutes  before  6:40,  called  the  ticket  agent  over 
the  telephone  and  asked  about  the  train,  and 
was  told  that  it  was  late  and  would  not  leave 
"nntil  about  7:16  or  later."  He  started  for 
the  station  aboat  6:60,  and  when  he  arrived 
within  60  or  76  feet  of  the  station  platfram 
saw  the  train  moving  out,  and  ran  and  attempt- 
ed to  get  upon  it  He  grabbed  the  iron  railing 
about  the  stepc  with  his  left  hand  and  tbe  hand- 
hciA  OD  the  gate  with  his  rf^t  hand,  and  suc- 
ceeded in  getting  both  feet  upon  the  steps,  when 
the  gate  swung  out  and  he  fell  off  and  rolled 
under  tbe  ear  and  was  Injored.  HeM  that,  as- 
snming  that  tiie  agent  gave  incMTeet  infwnuir 
tiim  as  to  the  time  ut  the  departon  of  the  train, 
and  that  the  handhold  of  the  gate  was  defective, 
and  that  these  acts  constltnted  n^ligenee  on  the 
part  of  the  railway  companr,  it  does  not  follow 
ttiac  taeh  negUgenee  was  uie  proximate  cbdm 
of  the  injai]r. 

[Ed.  Note^— Vot  other  eases,  see  Oarrien* 
Gent  Dig.  M  1130-1139.  1246. 1246.] 

Gommlssionen^  Opinion,  Dlrlslon  No.  2. 
Error  from  District  Conrt,  ^HUman  Connty; 
T.  P.  GUy,  Judge. 

ActloD  hy  O.  B.  OoTor  against  the  "Vnchlta 
B^lls  ft  Northwestern  Railway  Oompany. 
Jndgmoit  for  plaintiff,  and  defendant  brings 
error.  Beversed. 

Honnts  ft  Davis,  of  Frrilerlck,  for  plaintiff 
In  oTor.  y.  B.  Mclnnls.  ot  OUohmift  C3t7> 
for  defendant  In  urror. 

GATiBRAITH,  a  OSito  appeal  Is  from  a 
Jodgioent  rendered  upon  the  verdict  of  a 
Jury  In  favor  of  the  defendant  In  error  and 
against  the  plaintiff  In  ern»  In  an  actloa  tor 
personal  Injuries. 

The  defendant  In  error  presents  a  motion 
to  dismiss  the  a[^>eal  on  tbe  gronnd  that  he 
did  not  waive  the  snggestton  of  amendment 
to  the  case-made  and  was  not  given  an  op- 
portnnity  to  do  sa  We  have  examined  the 
record  and  find  that  the  case-made  was  serv- 
ed within  the  time  as  extended  by  a  vaUd 
order,  and  that  an  oi^rtnnlty  was  offered 
to  defendant  In  error  to  suggest  amendments, 
and  that  the  case-made  was  property  settled 
and  filed,  and  conctade  tbat  the  motion 
should  be  overmled. 

It  appears  that  Cor&e  had  been  emidoyed 
as  a  railroad  brakeman  tot  seven  or  eight 
years,  and  for  about  one  year  by  the  plain- 
tiff in  error;  that  he  voluntarily  left  its  serv- 
ices a  few  months  prior  to  the  accident 
and  followed  the  vocation  of  repairing  flues 
In  varlons  towns  In  Southwestern  Oklahoma; 
that  he  had  worked  at  the  city  of  Mangum 
for  two  or  three  days  prior  to  the  9th  day  of 
December,  1914;  that  on  that  'day  he  was 
advised  by  a  railroad  man  that  if  he  would 
go  to  Woodward,  the  end  of  the  division  on 
the  i^alntlff  in  error's  line,  be  could  secnre 
&  Job  as  a  brakemau;  that  he  decided  to 
start  to  Woodward  on  train  No.  1,  which  was 
sdieduled  to  leave  Mangum  at  6:45  p.  m. 


This  train,  however,  did  not  run  tluon^  to 
WoodwaiU,  but  stopped  at  Elk  City,  the 
throngh  tiidn  from  Mang^i™  to  Woodward 
passed  Mangnm  In  tbe  early  forenoon.  A 
short  time  before  tbe  tbne  train  No.  1,  was 
dhie,  Cover  called  tJte  agent  of  the  railway 
company  over  tbe  telephone  and  inquired 
about  tbe  train,  and  vas  told  tbat  it  was 
late.  He  testified  as  faUowf: 

"Q.  What  did  he  teU  yon?  A  He  told  me  it 
was  due  to  leave  about  7:15  or  a  little  later. 
Q.  What  did  you  then  do  Mr.  Cover?  A.  Ate 
supper.  Q.  What  time  do  you  soppose  it  was 
when  yott  got  through  supper?  A  That  I  dtm't 
know,  about  I  expect.  Q.  How  far  was  It 
from  the  restaurant  to  the  railroad,  down  to 
the  depot?  A  I  don't  know,  but  I  should  judge 
about  five  or  six  blodu.  Q.  Did  you  start  to 
the  depot  then?  A  DirecUy  after  I  got  sup- 
per. Q.  What  time  do  you  suppose  it  was  when 
you  left  the  restaurant  and  started  for  the  de- 
pot?  A.  I  should  judge  about  6:50.'' 

The  witness  further  testified  that  when  he 
arrived  near  the  d^t,  within  60  or  76  feet 
of  It,  be  saw  the  train  moving  out  and  ran  to 
catch  It  and  attemtpted  to  get  on.  He  tes- 
tified as  follows: 

"Q.  What  did  yon  do?  A  I  grabbed  hold 
like  a  man  would  ordinarily.  Q.  Do  yon  know 
what  coach  you  attempted  to  get  on?  A.  No, 
I  do  not,  for  sure.  Q.  Do  you  know  whether 
it  was  the  frmt  or  rear  end  of  the  coach?  A. 
It  was  the  front  end  of  the  coach.  Q.  Which 
side  of  the  train  were  you  on?  A.  Left-hand 
side.  Q.  The  train  was  «dng  north  and  you 
were  m  the  left-hand  side?  A  Tea.  sir.  Q. 
Did  you  catch  hold  of  the  car?  A  Tea,  sir. 
Q.  How  did  you  catch  hold  of  the  car?  A 
Got  hold  of  the  beam  with  my  left  hand  and 
cau^  hold  of  die  gate  with  my  right  hand. 
Q.  what  happened  whoi  you  caught  hold  of  the 
gate?  A.  I  neard  a  noise  of  some  kind,  and  the 
gate  come  loose  and  swung  out  with  me.  Q. 
Did  you  get  up  on  the  platform  before  you  heard 
this  noise?  A  Xes,  sir.  Q.  Up  upon  tbe  plat- 
form or  upon  the  steps?  A.  Upon  the  steps. 
Q.  With  one  foot  or  both  feet?  Describe  to  the 
jury  what  you  bad  done.  A  I  got  up  with  both 
feet;  I  stepped  up  with  me  foot  fiiat  Q. 
Which  foot  did  you  step  up  with  first?  A 
Stepped  up  with  my  left  foot.  Q.  Did  you  get 
your  left  foot  up?  A  Yes,  sir.  Q.  During  uie 
time  you  were  getting  up  and  yonr  weight  poll' 
ed  against  this  gate  that  you  nad  hold  of,  and 
did  ft  let  loose  during  the  titne?  A.  Not  th«i. 
Q.  It  never  let  looce  with  reference— wben  did 
It  let  loose  with  reference  to  the  time  that  you 
Mt  up?  A  After  I  got  up  with  both  feet  Q- 
Were  you  at  that  time  balanced,  had  ;ou  gotten 
your  balance?  A.  I  had  just  straightened  up 
after  I  cau^t  hold  of  the  gate  and  the  end 
came  loose.  Q.  When  the  gate  came  loose  what 
happened?  A.  I  fell  to  the  ground  and  receiv- 
ed— •  •  •  Q.  What  happened  to  your  foot 
or  leg  at  that  time?  A  Well  I  fdl  to  my  right 
side  and  went  under  and  tbe  idbed  wait  over 
my  leg.  that  is  aU." 

It  appeared  tbat  the  train  was  nglabert/A 
In  at  Mangnm  on  tbla  afternoon  at  7  and 
1^  Oiere  fl-re  or  $Hx  minntes  later,  and  at 
tiiat  time  of  day  It  was  quite  daA.  Nraie  of 
the  train  men  or  employ^  of  tihe  company 
saw  Oora>,  ot  knew  tbat  be  was-attenqMlng 
to  get  on  the  moving  train,  uid  the  em^yte 
In  charge  of  the  train  did  not  know  of  Qie 
acddent  nntil  some  three  boars  lata-,  after 
the  train  had  reached  Elk  City. 
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Tbe  acts  of  negligence  charged  aa  fixing 
the  liability  aC  the  railway  company  for  the 
Injury  are  the  mlalnformatlim  giren  by  the 
agent  to  Oorer  orer  the  teleidione  whm  he 
Inqnlred  about  the  time  of  the  departure  of 
the  train,  and  the  tellure  of  the  company  to 
hare  the  gate  of  the  car  ^tverly  equipped 
with  handholds.  It  Is  argued  that  these  were 
acts  of  ne^^lgmeft  aa  the  part  of  the  raUway 
company,  and  that  they  were  the  proximate 
muse  of  the  Injury,  that  If  the  agent  had 
correctly  advised  Covet  as  to  the  time  of  the 
departuiB  of  tbe  train,  be  would  have  gooB 
to  the  depot  earlier,  and  In  time  to  secure  a 
ticket  and  board  the  train  before  It  started, 
and  that  If  the  handhold  of  tbe  car  where  he 
attempted  to  get  on  had  been  In  proper  con- 
dition and  sate,  he  would  not  have  fallen, 
and  therefore'  would  not  hare  been  Injured. 

[1]  It  Is  assigned  as  error  that  the  verdict 
and  Judgment  are  contrary  to  law,  and  that 
the  court  erred  In  submitting  the  cause  to 
the  Jury.  Tbe  phrase  "proximate  cause"  has 
been  the  occasion  of  macb  discussion  In  the 
text-books  and  dedsions.  There  Is  a  practi- 
cal agreement  on  the  definition  that  iffoxi- 
mate  cause  1»  "the  Immediate,  direct,  or  effl- 
vieat  cause,"  but  the  application  of  the  defi- 
nition to  the  particular  focts  of  each  partic- 
ular case  has  been  the  occasion  tor  much 
c<HifuBlon  In  the  ded^ons  of  the  several 
c-ouTts.  Thompstm  on  Ne«eilgenoe,  par.  47. 
expresses  the  general  agreement  among  the 
authorities  In  defining— 
"proximate  cause  to  be  the  wdinary  results  of 
negligence,  auch  as  is  usual  and  tbereftnv  might 
have  been  expected." 

In  fact  the  defendant  In  error  seems  to 
recognize  this  definition  as  correct,  and  ad- 
mits that  to  establish  actionable  negligence 
it  must  be  shown  that  the  Injury  proximately 
resulted  from  the  acts  complained  of.  In  the 
cases  relied  upon  from  our  courts  (Lisle  v. 
Anderson,  159  Pac.  278,  I*  B.  A.  1917A,  128) 
this  definition  is  recognized  in  the  holding 
that  to  establish  aotlcmable  negligence  It  Is 
essential  to  show  that  the  Injury  resulted  as 
"tbe  natural  and  probable  consequence  of 
the  act." 

In  C,  R,  I.  at  P.  R.  Ca  v.  McAlester.  39 
Okl.  153,  134  Pac.  661,  the  same  definition  of 
actlonablo  negligence  Is  applied  to  the  facta 
set  out  in  the  <9lnlon.  In  that  case  the  acts 
of  negligence  charged  were:  Failure  to  hold 
the  train  at  the  station  the  usual  length  of 
time;  and  (2)  the  direction  given  by  the 
brakeman  to  Jump  off.  Tbe  injur;  received 
frwn  Jumping  ofT  a  moving  train  in  tbe  dark 
in  that  case  was  clearly  the  natural  and 
probable  result  of  the  n^Ugence  complained 
of,  and  should  have  been  contemplated. 

[2]  Another  difficulty  in  this  character  of 
cases  is  to  determine  whether  or  not  the 
question  of  proximate  cause  is  a  question  of 
fact  for  the  Jury,  or  a  question  of  law  for  the 
court.  In  St  U  &  S.  F.  R.  Go.  v.  Davis,  87 
Okl.  345.  132  Pac.  337,  it  Is  said: 

"The  question.  What  is  the  proximate  cause 
of  an  injury?  is  ordinarily  a  question  for  the 


Sry ;  but  the  burden  Is  alwajw  on  plaintiff, 
an  action  for  personal  Injuries,  to  snow  Uiat 
the  negligence  charged  was  the  proximate  cause 
of  the  injury.  In  Milwaukee  St  St.  P.  Ry.  Oo. 
V.  Kellogg,  94  U.  S.  475,  24  L.  Ed.  256.  in  this 
connection  it  was  said:  'The  true  rule  is  that 
what  is  the  proximate  cause  of  an  injury  la  ordi- 
narily a  queetion  for  the  Jury.  It  is  n(4  a  quea- 
tion  of  science  or  of  legal  tmowledge^  It  u  to 
be  determined  as  a  (act.  In  view  of  the  drcmn- 
Btanets  of  fact  attending  it.' " 

In  Midland  Valley  Ry.  Ca  t.  Bailey.  84 
Okl.  186,  124  Fae.  087.  it  was  held  to  be  a 
questitm  of  taw  for  tbe  court  The  tUrd 
paragraph  of  the  syllabus  reads: 

"Ne^igence  is  a  breach  of  duty.  In  order  for 
it  to  exist,  there  must  be  both  a  duty  and  breach 
of  it  It  is  the  duty  of  tbe  court  in  its  instruc- 
tions to  advise  the  jury  of  the  duties  which  tbe 
law  imposea  upon  the  parties,  and  where  there  is 
conflict  in  the  evidence,  it  is  the  function  of  the 
jury  to  determine  whether  these  duties  Impos- 
ed the  law.  have  been  violated.  The  jury  is 
the  judge  of  the  fact,  and  not  of  the  law." 

Under  the  first  paragraph  of  the  syllabus 
the  application  Is  made  of  this  rule  to  facts 
of  that  case  as  follows: 

"The  plaintiEF  entered  the  defendant's  train 
for  the  purpose  d  assisting  a  sick  passenger. 
The  conductor  and  other  employes  were  not 
notified  that  it  was  her  IntentioD  to  alight  from 
the  train  after  seating  the  sick  person,  nor 
were  there  any  facts  or  circumstances  chai^ng 
them  with  notice  of  her  intention.  After  mak- 
ing tbe  usual  stop,  the  station  being  dear,  the 
conductor  started  his  train,  and  the  plaintiff 
alighted  from  it  while  it  was  in  motion.  Held, 
that  she  was  not  entitled  to  recover." 

In  A.,  T.  &  S.  F.  R.  Co.  v.  St.  U  St  S.  V..  B. 
Co.  et  al.,  41  Okl.  80,  135  P&c.  363,  48  U  R.  A. 
(N.  509,  it  was  held  under  the  facts  of 
that  case  that  the  question  of  proximate 
cause  was  one  for  the  Jury.  In  St  L.  &  S. 
F.  B.  Co.  T.  I>reyfre8  et  al.,  42  Okl.  401,  It 
was  likewise  hdld  to  be  a  qnestloD  for  the 
Jury. 

[S]  In  Hughes  v.  O.,  R,  L  &  P.  B.  Ca,  36 
Okl.  482, 130  Pac.  691,  a  great  many  audiori- 
tles  are  collected  and  quotations  set  out  from 
decisions  discussing  the  quesUon  of  proxi- 
mate cause  In  negligence  cases,  and  It  is 
there  held  tb&t  It  was  prejudicial  error  to 
refuse  the  followiug  Instruction: 

"You  are  instructed  that  although  you  maiy 
believe  from  the  evidence  that  the  injury  com- 
plained of  was  occasiMied  by  the  act  of  the  de- 
fendant still,  if  you  further  believe  from  the 
evidence  that  such  injury  was  not  the  natural 
result  of  the  acts  of  the  defendant,  and  eoold 
not  have  been  fweseen,  or  reasonably  expected 
to  result  from  the  conduct  of  tiie  defendant,  then 
the  defendant  would  not  be  liable." 

[4]  In  the  Southern  Kansas  Ry.  Ca  of  Tex- 
as V.  E^mmett  CTex.  Civ.  App.)  139  S.  W.  44, 
tbe  circumstances  connected  with  the  accident 
were  similar  in  many  respects  to  those  in  the 
case  at  bar.  There  the  person  injured  had 
purchased  a  ticket  and  Inquired  of  tbe  ticket 
agent  tbe  time  of  tbe  arrival  of  the  train, 
and  was  told  that  It  would  be  due  In  31  min- 
utes. He  then  went  out  of  the  depot  to  a 
restaurant  250  yards  distant  from  the  sta- 
tion, to  get  his  breakfast.  About  15  minutes 
later  he  looked  out  and  saw  the  train  mov- 
ing away  from  the  station.   He  th«i  ran 
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and  attempted  to  get  aboard,  gfittlng  upon 
the  steps  at  the  front  end  of  the  passenger 
coach  with  his  feet  on  the  steps,  when  the 
train  gave  a  lurch,  releasing  his  hold,  and 
he  fell  off  and  the  train  ran  over  blm.  The 
negligence  charged  was  the  mlslnformatlott 
gflven  by  the  agent  as  to  the  time  of  the  ar- 
rival ot  the  train,  and  negligent  management 
of  the  nwTeioent  of  the  train  causing  the 
lurch  that  cansed  him  to  fall  therefrom.  In 
that  case  the  court  announced  the  same  rule 
as  to  proximate  cause  embraced  In  the  in- 
struction above  gu<»ted  from  the  Haghea 
Case,  sopra,  and  held  that  the  aguit's  mis- 
statement of  the  time  of  the  arrival  of  the 
train,  assuming  it  to  have  been  negligence, 
was  not  the  proximate  cause  of  the  plaintiff's 
injury.  Ordinarily  the  question  of  proilmate 
cause  Is  one  of  fact  for  the  Jury,  but  In  those 
cases  where  reasonable  minds  cannot  differ 
upon  the  question  that  the  injury  was  not 
the  natural  and  probable  result  of  the  neg- 
ligence complained  of,  then  It  would  seem  to 
become  one  of  law  which  the  court  may 
withdraw  from  the  Jury. 

We  are  Inclined  to  agree  with  the  conten- 
tloa  of  the  defendant  In  error,  for  the  pur- 
pose of  this  decision,  that  Cover,  when  he 
asked  the  agent  over  the  telephone  about  the 
arrival  of  the  train,  was  entitled  to  correct 
information,  and  Uie  failure  to  give  such 
Information  was  negligence.    Whether  the 
company  owed  him  a  duty  to  keep  Its  gates 
and  handholds  on  Its  cars  so  that  they  would 
be  safe  for  one  to  get  aboard  a  moving  train 
Is  not  so  clear.    He  was  ^ot  a  passenger ; 
the  company  had  no  notice  that  he  Intended 
to  become  a  passenger  on  Its  train ;  It  clearly 
owed  him  no  duty  that  it  did  not  owe  to 
every  otiier  citizen  of  the  commnnlty.  But 
assuming  without  deciding  that  the  railway 
owed  Cover  a  duty  to  have  a  good,  soimd 
handhold  on  its  car,  and  that  such  hand- 
holds were  not  on  this  particular  car,  and 
that  it  was  negligent  In  that  respect,  the 
question  arises,  Does  it  follow  that  a  lia- 
bility on  the  part  of  the  company  has  been 
established  under  the  f^cts  of  this  case?  Can 
there  be  any  disagreement  among  reason- 
able minds  conidderlng  the  acts  of  negligence 
charged  in  connection  with  all  the  drcum- 
Btances  shown  In  the  record  whether  or  not 
the  Injury  proximately  resulted  from  such 
acta,  and  that  It  was  the  natural  and  prob- 
able result  and  should  have  been  foreseen? 
Can  it  be  said  In  any  aspect  of  the  case 
that  the  natural  and  probable  result  of  the 
fallnre  to  give  correct  information  as  to  the 
departure  of  the  train,  and  the  failure  to 
have  a  perfectly  safe  handhold  on  this  par- 
ticular car,  was  the  proximate  cause  of 
the  plaintiff  losing  his  leg?    Could  such  a 
thing  have  been  reasonably  contemplated  by 
the  agent  when  be  gave  the  false  information, 
if  be  gave  such,  as  to  the  departure  of  the 
train,  or  of  the  servants  when  they  permitted 
the  handholds  to  become  defecttvef  Would 


any  reasonabto  man  hove  expected  that  a 
party,  wishing  to  board  that  train,  or  near- 
Ing  the  station,  after  nl^t,  and  seeing  the 
train  moving  oat,  when  be  Is  60  or  75  feet 
away,  would  run  and  attempt  to  get  aboard 
the  moving  train?    We  think  not. 

It  seems  dear  that  the  evidence  fails  to 
show  the  Injury  sustained  was  the  proximate 
result  and  natural  consequence  of  the  neg- 
ligent acts  complained  of.  and  therefore  the 
Judgment  Is  contrary  to  law. 

Wherefore  the  Judgment  sbould  be  revers- 
ed, and  the  cause  remanded  for  turttier  pro- 
ceedtnga. 


UILLUS  et  ux.  v.  LOWBBY  BROS. 

(No.  6931.) 

(Sapreme  Oonrt  of  OUahoma.    Feb.  20,  1»17. 
Behearing  Denied  May  1. 1B17J 

(Bvltabtu  by  tke  CourtJ 

1.  Appeal  and  E&bob  4=»719{10)  —  Attaoh- 
MBNT  «=3302  —  JuBT  «=>10{6)  —  Claim  of 

ThIBD  PaBTT  —  OOWSTBTJCTION  OF  IKTEB- 

PLEAOBB— Trial  bt  Jubt— Rbvibw. 
Where  one  who  is  not  a  party  to  an  acUon 
files  what  she  deatHninatea  an  "interplea  in  at- 
tachment," which,  witliODt  directly  attacking 
the  existence  of  any  of  the  alleged  (nvoads  for 
the  attachment  or  any  proceeding  hnd  therein 
prior  to  the  levy,  merely  denies  that  the  defend- 
ant in  the  attachment  or  .any  other  person  than 
herself  owns  the  personal  property  attached  and 
claims  for  herself  the  title  and  In  effect  the  right 
to  the  immediate  possession  of  such  property, 
she  will  be  deemed  an  interpleader  asserting 
a  right  in  the  nature  of  that  of  a  petitioner  in 
replevin  upon  the  anthority  of  section  3918, 
Stat.  1893  (section  4701,  Rev.  Laws  1910),  as 
construed  in  the  Kanney-Alton  Mer.  Co.  v. 
Hanes  &  Johnson,  9  Okl.  471,  60  Pac.  284,  and 
not  a  mere  mover- asking  for  a  dtschai^e  of  the 
attachmoit  as  an  interested  party  who  assumes 
that  there  is  no  substantial  question  as  to  the 
existence  of  her  interest  and  who  invokes  no 
further  inquiry  or  decision  as  to  her  interest 
than  that  there  la  at  the  time,  no  snbstantial 
question  of  its  existence^  upon  the  authority 
of  section  4426,  Stat.  1893  (section  0310,  Rev. 
Laws  1910),  as  construed  in  Sparks  v.  CJity 
National  Bank  of  Lawton  et  aL,  21  Okl.  8^. 
97  Pac.  575,  and  Shelby  et  al.  v.  Ziegler.  22 
Okl.  799,  98  Pac.  989,  following  the  rule  es- 
tablished by  White-Crow  v.  White-Wing,  8 
Kan.  276  (270).  Harrison  4c  WilUs  v.  Andrews, 
18  Kan.  53{^  and  Long  v.  Murphy  et  al.,  27 
Kan.  375. 

(a)  The  issue  made  by  sndt  Interplea  and 
plaintiff's  general  denial  en  the  allegations  thm- 
in  is  properly  triable  to  a  Jury. 

(b)  Errors  occurring  ia  such  trial  are  not 
subject  to  review  fn  this  court  unless  the  ac- 
tion of  the  trial  court  in  overrulii^  the  mo- 
tion for  a  new  trial  is  assigned  as  error. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  2»70.  2982.  3490 ;  Attach- 
ment, Cent.  Dig.  If  1073-1082;  Jury,  Cent. 
Dig.  S  90.] 

2.  AxTACHireNT  «=3230— ApFinAvrr—DsNiAL— 
Motion  to  Dischaboe  ATTAcnjcENX. 

Under  section  4118,  SUt  1803  (section  4862, 
Rev.  Laws  1910),  construed  in  the  li;;ht  of  sec- 
tion 4110,  Stat  1803  (section  4863,  Rev.  Laws 
101<H>  the  existence  of  the  grounds  Rtotcd  in 
the  affidavit  for  an  attachment  may  be  denied 
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and  put  In  laane  tn  a  mctiai  to  dlacharge  the 
atta(»un«it. 

[Ed.  Note.— For  other  eaaea.  aae  AttachmeDt, 
Oent  Dig.  U  788-703.] 

8.  Attachmknt  «s»2S0  —  Morion  to  Dis- 
charge—Tbial  BT  JDBY— WaIVIB. 
The  issnes  made  by  a  defendant's  motion  to 
discharge  an  attacfammt  In  whidi  the  eziatence 
of  the  CToands  for  the  attachment  aUeged  In  the 
affidavit  therefor  are  denied  are  triable  to  the 
judge  without  a  jury ;  but  where  the  mover  does 
not  ask  for  and  iiudst  upon  a  consideration  or 
decision  of  the  same  by  the  jndge,  and,  after 
the  same  are  sabmltted  to  the  Jury  without  ob- 
jection and  a  verdict  has  been  returned  sustain- 
ing the  attachment,  the  judge  enters  judgment 
sostaining  the  same,  the  moving  defendant  will 
be  deemed  to  have  waived  his  nght  to  have  the 
same  ccmridered  and  determined  by  the  judge 
independently  of  the  verdict  of  the  jury. 

[Eld.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig^SI  877-880,  8»3.  886,  887.] 

4.  Appeal  and  Ebbob  «=»984(2),  1062(1)— At- 
tachment $=»2S0— BxisnifCE  OP  Obounds 

—  QnESTION  FOB  JUOT  —  PBBBiniF170H8  — 

HABVT.1CB8  BbBOB. 
It  ia  error  to  submit  as  isime  as  to  the  ex- 
Istenoe  of  grounds  for  an  attacdiment  to  the  jury 
for  a  general  verdict,  instead  of  merely  for  spe- 
cial advisory  findings  of  fact,  if  at  all,  and  to 
base  a  judgment  upon  soch  general  verdict  in- 
stead «  upon  the  findings  and  opinion  of  the 
judge.  In  the  decision  upon  a  motion  to  dis- 
charge such  attachment  traversing  the  existence 
of  such  grounds. 

(a)  When  the  jud^ent  on  such  motion  fol- 
lows, reel  tee,  and  is  m  accord  with  such  general 
verdict  and  it  does  not  affirmatively  appear 
that  the  judge  treated  such  verdict  as  merely 
advisory  and  gave  such  judgment  upon  his  own 
findings  and  opinion,  sudi  judgment  will  be  pre- 
sumed to  be  based  upon  such  verdict 

(b)  Such  error  will  necessitate  a  reversal  only 
when,  upOTi  an  examination  of  the  entire  rec- 
(ffd,  it  appears  that  the  same  has  probably  re- 
sulted in  a  miscarriage  of  justice  or  violates  a 
constitutional  or  statutory  right 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Error.  Gent;  Dig.  U  8777,  4212 ;  Attachment 
Gent  big.  M  877-830.  SK,  805,  887.] 

5.  ATTACHHKHT  4=>41  —  OBOnNDS  —  FBADDtr- 
LKNT  ConVETANCB. 

A  disposition  of  property  with  intent  to  de- 
fraud, hinder,  or  delay  cieditors.  within  the 
meaning  of  secticm  4(168,  Stat  1803  (section 
4812,  Rev.  Laws  1910),  may  be  effected  by 
means  of  a  mortgage  thereon,  so  as  to  constitnte 
a  ground  for  attachment  under  this  section  of 
tiie  statutes. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  04,  06,  97,  99.  100,  107.] 

6.  Attachuent  «=»106,  125— Aijmations  op 
Affidavit  —  Constbuctioh— Civil  AcTion. 

An  allegaticai  in  an  affidavit  for  an  attach- 
ment "that  said  plaintiff  has  commenced  said 
action  against  said  defendant  for  the  recovery  of 
$822:   that  the  defendant  is  indebted  to  said 

Slaintiff  in  said  sum;  that  said  claim  Is  just  and 
ue,  and  is  wholly  unpaid,"  sufficioitly  shows 
that  tiie  action  in  which  the  attachment  is  asked 
la  ^  civil  action  for  the  recovery  of  money" 
within  the  meaning  of  section  4068.  Stat  1893 
(section  4812,  Bev.  Laws  1010),  to  permit  the 
attachmoit 

(a)  If  the  allegation  in  this  regard  had  been 
slightly  insufficient,  either  the  answers  filed  or 
the  evidence  taken  in  this  case  was  such  as  to 
cure  any  such  defect 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cuit  Dig.  H  273-275.  344-850.] 


7.  ATTAomaNT    ^slOS— AniDATiT— Just 
Oladc. 

The  requirement  of  section  4060,  Stat  1890 
(sectitm  4818,  Bev.  Laws  1010),  that  an  affida- 
vit for  an  attachment  shall  show  that  the  plain- 
tifTs  claim  "is  just"  Is  satisfied  bf  mezely  stat- 
ing in  such  affidavit  in  the  language  of  the  said 
section,  that  the  same  'Is  just**^ 

[Ed.  Note.— For  other  cases,  M  Attadment. 
Cent  Dig.  U  276-270.] 

&  Attachuht  «s9808(^FnsoirAL  Pbop- 

EBTT— JUDOltBNT. 

Evidence  examined,  and  held  sufficient  to 
support  a  judgment  sustaining  an  attachibent  of 
pMBnial  property. 

[Ed.  Note.— For  other  cases,  see  Attaduncsit, 
Cent  Dig.  il  110^1100.  llU-1118.3 

Kane,  J.,  dissenting. 

Error  from  County  Court,  Pittsbnic  Coun- 
ty; B.  P.  HammoDd,  Judge. 

Action  by  Lowrey  Bros.,  a  partneraUp 
composed  of  John  A.  Lowrey  and  M.  C.  Low- 
rey, against  L.  S.  AfUlus,  .with  attadunent  of 
personal  property,  in  whlcdi  Mrs.  SdT.  F.  HU- 
lUB,  wife  of  defendant  filed  a  denominated 
"interplea  in  attachment,'*  claiming  title  and 
right  to  Immediate  possession  of  the  attached 
property.  Judgment  for  plalnttfl^  and 
against  the  interpleader,  and  defendant  and 
the  Interpleader  bring  error.  Affirmed. 

Amote  A  Bogaa,  of  UcAlflster,  for  plain* 
tiffs  in  error.  Andrews  A  Day,  of  McAlaater, 
for  def aidants  In  error. 

THACKER,  J.  The  plaintiffs  In  error,  U 
S.  MlUus  and  M.  F.  Hlllos.  who  are  hnsband 
and  wife,  wlU  t/t  designated  as  defendant 
and  interpleader,  reia»ectlvely,  and  the  de- 
fraidante  In  error,  Lowrey  Bros.,  a  partner^ 
ship,  will  be  designated  as  plain  tiffs,  In  ac- 
cord with  the  titles  of  Oiese  parties  in  the 
trial  court 

The  plaintlffB  conunaiced  this  action  on 
August  10, 1011,  against  the  defendant,  <»i  an 
account  for  f270,  with  legal  Intraest  from 
that  date,  and  on  a  promissory  note  held  by 
them  as  assignees  for  132,  with  Interest 
thereon  at  the  rate  of  8  per  omt  per  annum 
from  some  time  in  1803,  making  a  total  of 
about  $322  at  the  time  this  actl<»  was  com- 
menced ;  and  at  the  same  time  the  plalntUh 
procured  the  attadunent  of  a  stock  of  goods, 
wares,  and  meriAandlse  as  the  property  of 
the  defendant  uid  In  his  possession,  upon  an 
aflSdavit  filed  in  this  case  which  alleges, 
among  other  things; 

"That  said  plalntlS  has  omnmenced  said  action 
against  said  defendant  for  the  recovery  of  $322 ; 
tiiat  the  defendant  is  indebted  to  said  plaintiff 
in  said  sum;  that  said  claim  Is  just  and  dae 
and  Is  wholly  unpaid. 

"(6)  That  said  defendant  is  about  to  ressore 
his  property,  or  a  part  thereof,  out  of  the  Juris- 
diction of  the  court  with  the  Intoit  to  d«raad 
his  creditors. 

"(6)  That  said  defendant  is  about  to  convert 
his  property,  or  a  part  thereof,  into  money,  for 
the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors. 

"(7)  T%at  said  defendant  has  property  or 
rights  in  action  which  he  conceals. 
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"(8)  That  uld  defoidattt  bos  aaadined,  re- 
moved, or  diaposed  of  or  is  about  to  dispose  of 
liis  property,  or  a  part  thereof,  with  the  intent 
to  defrand,  ninder,  or  dday  Ua  eredttors.** 

nSie  attadiM  propn^  ynm  tbo  atodc  In 
trade  in  a  store  In  the  ostoiEdble  -poeaes^n 
and  control  of  the  defendant 

On  Sept«nber  6,  1912,  defendant  answered 
by  denial  of  aU  Indebtedneas  and  1^  alleging 
tbat  the  accoant  sued  on  was  Incorrect  In 
respect  to  Its  ftiUure  to  show  certain  credits, 
as  claimed  by  him,  amounting  to  a  payment 
of  the  Indebtedness  therein  charged  against 
him. 

On  Noreniber  26,  1911,  the  d^endant  filed 
hlB  verified  moti<m  to  discharge  the  said  at- 
tachment,  in  which  motion  he  not  cmly  al- 
leged defects  aivarent  on  tbe  face  of  the 
plaintiff* B  affidavit  for  Oie  same,  bnt  denies 
the  ezistenoe  of  eadi  and  all  grounds  there- 
for stated  In  said  affidavit 

On  December  10,  1912,  plaintlCTs  filed  their 
general  denial  of  the  allegations  of  defend- 
ant's answer. 

On  December  19, 1912,  the  Interpleader,  pre- 
sumably ondOT  section  8918,  Stat  189S  Sec- 
tion 4701.  Rev.  Laws  1910),  came  Into  this 
case  by  filing  what  she  denominated  her  "in- 
terj^ea  In  attadunoit,"  whldi,  after  redtLng 
the  fact  of  said  attadmifflit  alleges: 

"That  this  affiant  claims  said  property  so  at- 
tached; that  affiant's  claim  to  said  property 
arises  as  follows:  That  affiant  bought  the  orig- 
inal stock  of  goods,  wares,  and  merchandise,  re- 
plenish ins  the  same  from  time  to  time  as  deplet- 
ed in  the  nsnal  course  of  trade,  and  at  the  time 
of  tiie  levy  of  the  said  attachment  writ  she  was 
the  abst^uta  owner  of  said  stot^  of  goods,  wares, 
and  merchandise,  and  bongrht  and  paid  for  same 
with  her  own  moneyt  and  the  same  is  the  prop- 
erty of  this  affiant  and  is  not  die  property  m 
Xl  S.  Millus  or  sny  other  person. 

"Wherefore  affiant  prays  tbat  said  attadmioit 
be  dissolved  as  to  said  property,  and  for  such 
other  relief  as  may  be  just  and  meet  in  the 
premises." 

On  February  28,  1918,  the  plaintiffs  filed  a 
general  denial  to  the  aforesaid  interplea. 

On  April  29,  1913,  with  the  pleadings  of  tbe 
parties  and  the  motion  of  tbe  defendant  to 
dlschai^  the  attachment  standing  as  above 
stated,  this  case  went  to  trial  to  a  Jury  under 
the  judge's  instructions  upon  each  and  all 
the  Issues  of  fact  above  shown,  Including  the 
issue  made  by  the  motion  to  discharge  the 
attachment  and  the  Issue  made  by  the  afox«- 
sald  Interplea  and  answer  thereto,  and  the 
trial  resisted  In  a  verdict  as  follom: 

"We  the  jury  duly  impaneled,  selected,  and 
sworn  to  try  the  above-eatitled  cause,  do  find 
from  the  law  and  evidence  tbe  issooi  in  favor  of 
Oe  plaintiffs,  Lowrey  Bros.,  In  the  sum  of  $188^ 
98,  and  tbat  the  attachment  herein  shall  he 
•QStained,  and  farther  find  tbe  Issues  against  the 
interpleader.  Bf.  F.  MiUns." 

The  court  entned  a  Judgment  In  accord 
with  this  verdict ;  and  tbe  defoidant  and  in- 
twpleadu  bring  the  case  here  for  review 
upon  their  separate  assignments  of  error, 
now  to  be  ctmstdered  so  far  as  they  present 
quesUons  whldi  this  court  will  review  In  the 


state  of  tbe  record  and  In  the  state  of  the 
argument  thereon  In  their  brief. 

The  Interpleader  does  not  assign  as  error 
the  action  of  tbe  trial  court  in  overruling 
her  motion  for  a  new  trial,  and,  tor  this 
reason,  her  petltlcm  In  error  will  not  be  con- 
sidered, the  4letemiinatlon  upon  the  trial  of 
tbe  issue  made  by  her  Interplea  and  tbe 
plalntUTs  denial  of  the  allegations  of  the 
same  being  the  only  Issue  In  which  she  was 
interested. 

[1]  She  now  claims  that  ber  Interplea, 
which  she  entitled  her  "interplea  in  attach- 
ment," was  but  a  motion  to  discharge  the  at- 
tachment to  be  determined  by  the  judge 
alone,  and  that  Its  determination  was  not 
a  trial  within  the  role  requiring  a  motion  for 
a  new  trial  and  an  assignment  of  error  in 
the  overmllng  of  the'  same. 

It  appears  that  under  section  4426,  Stat 
1898  (section  5310,  Bev.  Laws  1010),  one  who 
Is  not  technically  a  party  to  an  action,  but 
who  has  an  Interest  In  or  Is  affected  by  the 
same,  as.  for  Instance,  one  who  is  interested 
as  owner  or  otherwise  tn  baving  tbe  prop- 
erty discharged  from  the  attachment,  may 
move  for  such  dischai^e  without  subjecting 
his  claim  of  Interest  to  the  danger  of  a  bind- 
ing adjudication  against  blm  on  such  motion, 
althoi^  court  has  a  wide  discretion  in 
determining  sach  motion,  and  should  ovw- 
rule  the  same  If  there  Is  any  substantial 
qnestt<Hi  as  to  the  mover's  interest ;  and  tbe 
only  thing  determined  as  to  the  mover's  In- 
terest is  the  interlocutory  anesUon  as  to 
whether  the  same  is  claimed  and  Is  admitted 
<x  not  seriously  Questioned  In  sndi  action, 
althoo^  tbe  dedstoi  may  be  final  as  to 
other  grounds  of  the  motbm  (Sparks  t.  Oity 
National  Bank  of  Lawton  et  aL.  21  Okl.  827, 
97  Pae.  S76;  Shelby  et  aL  r.  Zlegler,  22  OkL 
799,  98  Pa&  889;  Grow  v.  Wblte-Wlng,  8 
Kan.  276  [270];  Harrison  ft  Willis  v.  An- 
drews^ 18  Kan.  685;  Long  Uvrpby  et  aL, 
27  Kan.  37S) ;  but  instead  at  swA  an  anom- 
alous motion  to  discbarse  under  the  section 
cited,  it  aivears  that  the  Interpleader,  evi- 
dent^ relying  upon  section  S918,  Stat  1893 
(sectUm  4701,  Bev.  Laws  191X9;  without  any 
direct  attack  upon  the  attachment  proceed- 
ings, had,  inlor  to  the  levy  t^pon  this  personal 
property,  merely  alleged  title,  and,  liberally 
construing  her  Interplea,  daimed  the  right  to 
tbe  immediate  possession  of  the  pn^jierty, 
Somewhat  as  If  she  were  proceeding  in  re- 
plevin (Bann^-Alton  Mercantile  Oa  v.  Hanes 
ft  Johnson,  9  OkL  471,  60  Paa  284),  so  that 
trttm  the  plaintiff  filed  his  general  denial 
thereto,  an  Issue  was  made,  to  be  tried  as  in 
replevin,  as  to  the  existence  of  her  alleged 
right  to  tbe  Immediate  possession  of  this 
property.  Eanney-Alton  Mercantile  Co.  v. 
Hanes  ft  Johnson,  supra;  Bice,  Stix  ft  Co. 
V.  SaUy,  176  Mo.  107,  75  S.  W.  398 ;  Spooner 
T.  Boss,  24  Mo.  App.  599;  Stadden  Grocery 
Co.  V.  Lusk,  95  Mo.  App.  261,  68  S.  W.  587; 
State  ex  rel.  John  Beeves  v.  Barker,  26  Ma 
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App.  487;  Brownwell  &  Wlgbt  Oftr.  Co. 
Baraaid.  139  Uo.  142,  40  S.  W.  762. 

The  issue  thus  made  by  her  was  tried  and 
decided  against  ber ;  and,  tbls  being  the  only 
Issne  or  decision  In  tbe  case  affecting  ber, 
ber  ftillare  to  assign  as  error  tbe  action  of 
tbe  trial  Judge  In  overruling  ber  motion  for 
a  new  trial  completely  eliminates  ber  peti- 
tion in  error  and  leaves  ber  witbont  any  as- 
sdgnment  wblcb  this  court  will  review. 
Avery  v.  Hays,  44  Okl.  71,  144  Pac  624; 
Wilson  V.  Eulberg.  151  Pat  1067;  Bice  et  al. 
V.  Myers  et  al.,  45  Okl.  507.  145  Pac.  1150. 

The  foregoing  disposes  of  tbe  Interpleader's 
petition  in  error;  and  we  will  now  proceed 
to  consider  the  defendant's  contentions  so 
far  as  he  has  reserved  exceptions  In  the 
trial  court,  assigned  error  in  this  court,  and 
argued  such  error  In  his  brief. 

[2-4]  It  does  not  appear  that  there  Is  any 
question  for  review  here  touching  tbe  trial, 
decisions,  and  judgment  npon  the  issoe  made 
below  as  to  the  defendant's  indebtedness  to 
tbe  plaintlflt;  and  the  only  assignments  of 
error  presrated  for  decision  in  this  court 
relate  to  the  snstenslon  of  the  attachment 
against  him  In  tbe  Judgment  given  In  the 
trial  court. 

It  does  not  appear  that  tbe  trial  Judge  was 
ever  called  upon  or  in  any  mann.er  refused 
to  consider  or  determine  the  defendant's 
motion  to  discbarge  the  attachment  independ- 
ently of  tbe  verdict  of  tbe  Jury ;  but  by  this 
instruction  he  sulxnltted  to  the  Jnry,  with 
the  tacit  consent  given  by  the  silence  of  the 
defendant,  the  issne  as  to  tbe  existence  of 
any  ground  for  the  atta<Ainent  alleged  In 
the  plalntUTs  affidavit  tber^r;  and  in  tbe 
final  Jndgmoit  In  tbe  case,  after  redtlng  tbe 
verdict  as  hereinbefore  quoted,  he  gave  Judg- 
ment for  tbe  plaintiff  for  fl88.38  aiid  sus- 
taining tbe  attatibment,  In  accord  wifli  the 
verdict 

In  submitting  this  Issue  as  to  the  odstence 
of  any  ground  for  tbe  attachment  to  the  Jnry, 
tbe  trial  judge,  witbont  (Ejection,  informed 
tbe  jury  in  a  paragraph  of  tbe  instructions 
as  to  what  la  alleged  In  plaintiff's  affidavit 
as  bis  grounds  for  the  attachment,  and  that 
the  defendant  bad  denied  tbe  same,  so  as  to 
advise  tlie  jury  of  Uie  existence  of  the  Issue 
so  made;  and  In  two  separate  paragraphs 
be  further  instructed,  without  objection,  as 
follows: 

(2)  "That  fraud  is  never  presumed,  bat  must 
be  proven,  the  law  presumes  that  every  person 
transacts  business  honestly  and  in  good  faith, 
and  the  burden  of  proof  of  fraud  is  upon  the 
party  who  cbargea,  and  where  the  transaction 
may  be'fiiirly  reconciled  with  honesty,  and  if  the 
wdTght  of  the  evidence  is  In  favor  of  the  conclu- 
sion, it  should  always  be  adopted,  and  if  the 
proof  fails  to  establish  any  of  the  material  facts 
by  clear  preponderance  of  tbe  testiitiony.  tben 
the  plaintiff's  attachment  should  be  dissolved;" 
and  (8)  "that  a  debtor  may  pay  one  creditor  in 
preference  to  another  or  may  give  one  creditor 
security  for  payment  of  his  demands  in  prefer- 
ence to  another  providing  same  Is  done  in  an 
lionest  transaction." 


And,  In  submitting  the  aforesaid  issue,  Che 
judge  also  gave  tbe  Jary  tbe  following  in- 
structlons  to  wblcb  tbe  defendant  took,  ex- 
ceptions, to  wit:  . 

"Ton  are  instructed  in  this  cause  that  the  bnr- 
den.  is  upon  the  plaintiff  to  Aow  by  a  fair  pre- 
ponderance  of  toe  evidence  some  one  of  tbe 
grounds  for  attachment  set  out  in  the  attadi- 
ment  affidavit.  And  in  determining  the  question 
as  to  tbe  attachment  you  are  to  take  Into  CMi- 
sfderatitHi  all  tbe  testimony  and  diennostasoes 
surrounding  tbe  transaction." 

"Yon  are  instructed  that  one  of  the  grounds  al- 
leged in  the  affidavit  for  •attachment  is  that 
defendant  has  rranoved  or  disposed  of,  or  is 
about  to  dispose  of,  iiis  property,  or  a  part 
thereof,  with  intent  to  defraud,  hioder,  or  de- 
lay bis  creditors,  and  in  this  connection  you  are 
instructed  that  any  assignment,  removal,  or  dis- 
position ot  any  substantial  part  of  his  property 
with  intent  either  to  defraud  or  hinder  or  delay 
his  creditors  would  come  within  this  aUegation 
of  tbe  affidavit,  Eind  you  are  instructed  that  a 
mortgage  is  a  transfer  or  disposition  within  the 
meaning  of  the  law." 

It  will  be  seen  from  tbe  foregoing  that 
tbe  defendant  did  not  object  or  except  to  tbe 
snbmlssion  of  the  Issue  aa  to  the  existence 
of  a  ground  for  tbe  attachment  to  the  jury, 
but  limited  his  exceptions  to  two  of  the  five 
paragraphs  of  the  lnstructl<His  relating  to 
tbe  same;  and  tbe  only  point  against  ei- 
ther of  these  two  paragraphs  that  he  argues 
in  bis  brief  even  approximately  as  required 
by  the  rules  of  this  court  is  that  It  was  er- 
ror to  give  that  portion  of  the  last  paragraph 
which  states  that  "a  mortgage  is  a  trani^ 
fer  or  disposition  witbln  the  meaning  of  tbe 
law."  which  we  wlU  notice  later. 

Some  idea  of  tbe  intaannony  betweoi  tbe 
decided  cases  in  tbe  dlfferrait  jurlsdlctUms 
and  in  statements  of  law  writers  attouptins 
to  follow  the  same  as  to  the  proper  procedure 
to  obtain  a  dlsdiarge  of  an  attachment  i^n 
grounds  dehors  the  record  may  be  gathered 
from  the  text  In  2  B.  O.  L.  Attachment,  H  84, 
87,  90,  01,  pp.  874-877,  and  notes  Oioceto. 

In  6  Corpus  Juris,  Attachment,  |  lOTS;  pL 
463.  it  is  said: 

"The  issue  on  a  plea  in  abatement  or  trooerse 
of  the  grounds  of  attachment  should  be  tried  by 
jury  unless  such  trial  is  waived  by  the  parties." 
(Hie  italidiation  ia  am  own.) 

In  6  Corpus  Juris,  Attachment,  |  l(Ki2, 
p.  455,  It  Is  said: 

"On  an  application  for  a  dissolution  of  an  at- 
tachment there  must  be  a  bearing  and  a  trial  of 
the  qnestions  of  fact  involved.  It  is  the  usual 
practice  for  the  court  or  officer  to  whom  a  mo- 
tion to  vacate  an  attachment  is  made  to  hear 
the  same  without  a  Jury,  whether  the  motion  u 
based  on  the  oriffoial  papers  or  on  defects  not 
apparent,  and  in  some  jurisdictions  such  trial 
is,  it  seems,  the  only  proper  method.  Tbe  court 
may,  however,  for  Its  better  information  and 
satisfaction,  frame  and  submit  proper  issues 
to  a  jury,  end  there  are  cases  in  which  It  ought 
so  to  do.'    astia  italidzation  is  our  own.) 

In  Weame  t.  France,  8  Wyo.  273,  21  Pac 
708,  In  irtiich  tbe  existence  of  any  ground 
for  tbe  attachmCTt  Is  travraaed  In  a  motion 
to  discharge  tbe  same,  and  wbScfa  Is  cited  In 
tbe  note  as  8UK>ortlng  tbe  BtatemaDt  above 
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Italicized  In  our  last  qaotatlon  from  CorpnB 
Juris,  It  Is  said  In  the  opinion: 

"An  objection  is  made  bj  plaintiff  In  error 
that  tbe  ntoti<m  to  discharse,  as  supported  b; 
affidavits,  does  not  present  a  triable  Issue,  but 
tbat  such  issue  must  be  made  by  plea.  This  ob- 
jectioa  is  not  vdl  takm,  for  the  reason  that  the 
statute  <sGCtionB  2810  and  2911.  Bar.  St.  Wjro.) 
expresdr  provides  that  tbe  Talidity  at  the  tit- 
tacbment  shall  be  tried  upon  motion  to  dis- 
charge, supported  by  affidavits  or  oral  evidence. 
Upon  the  hearing  of  the  motion  in  tbe  coart 
below  plaintiff  demanded  a  jnt7>  which  demand 
was  renised  by  the  court,  and  the  refusal  is  now 
assigned  as  error.  Hie  right  to  trial  by  jury 
guarantied  by  article  7  of  tbe  Constitution  ot 
the  United  States  extends  only  to  "suits  at  com- 
mon law.**  An  attachment  is  a  apedal  proceed- 
ing,  anzUlaiy  to  an  action  at  common  law,  and 
can  in  no  proper  soise  be  considered  as  a  "suit 
at  common  law."  So  tbe  statute  (section  ^17, 
Bev.  St.  Wyo.)  provides  that  Issaea  at  tect  aris* 
ing  in  actions  for  the  recovery  of  numey  only, 
or  specific  real  or  personal  property,  shall  be 
tried  by  a  jury  in  accordance  with  the  consti- 
tutional provision.  This  section  does  not  apply 
to  epeciai  proceedinga.  Clearly  tbe  proceeding 
in  attadimoit  is  not  on  action  for  the  recovery 
of  mtmey  w  real  or  personal  pn^Mrty." 

SectitHis  2810  and  2811,  Ber.  Stat  Wya 
1887,  are  practically  Identical  with  our  aee- 
tioDB  4118  and  4119.  'SUt  1888  (sectlona 
4882  and  4863,  Ber.  Laws  191(Q,  and  aectlon 
2617,  Bev.  Stat.  Wyo.  1887,  is  pracUcally 
Identical  with  oar  section  41&6,  Stat.  1898 
(section  4993,  Bev.  Laws  1910). 

Section  4197,  Stat.  1893  (section  4894.  Bev. 
Laws  1910),  which  follows  and  r^ers  to  the 
provision  as  to  Issaea  triable  to  a  jury  under 
section  41S6,  Stat.  1888  (section  4888,  Bar. 
Ijaws  1910),  reads: 

"All  other  issues  of  fact  shall  be  tried  by  the 
court,  subject  to  its  power  to.  order  any  isaoe 
or  iaaues  to  be  tried  by  jniy,  or  mferred  as 
provided  in  this  Code." 

And  Laws  1899,  p.  194,  as  revised  In  sec- 
tion 6818,  Bev.  Laws  1910,  reads: 

"Judges  of  tbe  ^strict,  superior,  and  county 
courts  shall,  within  thdr  respective  districts 
and  counties,  be  authorized  to  near  and  deter- 
naine  at  chambers  modems  to  dissolve  attach- 
ments.  •   •  •" 

In  Barton  t.  Ferguson.  1  Ind.  T.  268,  87 
S.  W.  49,  where  the  grounds  of  the  attach- 
ment  were  traversed,  the  court  foUowlng 
Sanger  v.  Flow,  48  Fed,  152,  1  0.  C.  A.  66, 
Platter  Co.  v.  Low,  64  Fed.  9S,  4  C.  G.  A. 
207.  and  Holllday  r.  Ooben,  84  Ark.  707, 
held,  as  stated  In  the  syllabus : 

"The  matter  of  the  rightfulness  of  the  attach- 
ment sho^d  be  tried  and  determined  by  the  court 
up<Hi  the  issues  raised  by  tiie  affidavit  for  attach- 
ment and  the  appellee's  controverting  affidavit." 

Although  It  does  not  appear  that  our  own 
court  more  than  once,  nor  since  1894.  h^ 
been  called  upon  to  decide  tbe  precise  ques- 
tion as  to  whether  the  Issue  made  by  a  trav- 
erse of  the  grounds  for  an  attadiment  may 
pr<H>erly  be  etabraced  in  a  motion  to  dis- 
charge tbe  same  as  a  matter  of  right,  and  is 
triable  to  the  Jodge,  without  a  jury,  under 
tbe  above-mentioned  provisions  of  our  stat- 
utes, the  following  cases  will  show  that  from 
early  territorial  days  down  to  this  moment 


tbe  conrt  bas  entertained  and  conslstaitly 
adhered  to  the  view  that  such  an  Issue  might 
be  made  by  motion  to  discharge  and  la  prop- 
erly triable  to  the  Judge  without  a  Jury. 
Camahan  v.  Gustlne  et  al..  2  Okl.  399,  37 
Pac.  694;  Cassady  v.  Morris,  19  Okl.  203, 
91  Paa  888:  Bash  t.  Howald,  27  OkL  462, 
112  Pac  1126;  McOomb  et  al.  r.  Watt,  39 
Okl.  412,  185  Pac.  861. 

In  Camahan  v.  Gustlne  et  al.,  supra,  where 
'In  the  motion  to  •dissolve  [the  attachment] 
the  defendant  In  error  denied  under  oatb 
spedflcally  each  and  every  allegation  set 
out  and  contained  In  the  affidavit  of  attach- 
ment, and  on  the  Issues  thus  joined  the 
court  heard  testimony  and  determined  tbe 
controversy,"  It  is  held: 

"A  motion  to  discharge  an  attaclimeDt  la  a 
proper  proceeding  under  sectioDS  4118,  4119. 
Statutes  ot  1893,  and  such  proceeding  should 
succeed  or  fail  upon  tiie  truth  m  fttlsl^  of  the 
attachment  affidavit" 

In  Cassady  et  aL  t.  Morris,  siqna,  iriiwe 
defendant  moved  to  dlsdiarge  upon  the 
ground  that  the  alPtadied  pnperty  vna  the 
homestead  of  the  family.  It  was  held : 

"A  motion  to  dlscltarge  exempt  property  fnnn 
attachment  is  triable  to  the  court  or  jnd^  and 
neither  party  is  entitled  to  a  jury." 

In  the  opinion  In  that  case  It  Is  said : 
"By  section  8,  art  2,  c.  24,  p.  194,  Laws  of 
1890,  tbe  judge  at  chambera  is  given  authority 
to  dissolve  attachments.  Tbe  issue  is  formed  by 
a  denial  of  the  attachment  affidavit,  or  upon  the 
denial  of  focts  set  up  in  a  motira  to  dtscharge. 
None  of  these  affidavits  or  motions  are.  propeily 
speaking,  pleadings.  Hie  issues  referred  to  in 
section  4453,  supra,  are  the  issues  made  by  the 
pleadings  in  the  case.  Mere  collateral  issues 
that  may  arise  upon  motion  are  not  included  in 
the  issues  triable  to  a  jury.  It  is  evident,  toking 
all  the  statutory  provisions  trtjcetber,  that  the 
Legislature  did  not  intend  .that  tbe  issue  formed 
upon  a  motion  to  discharge  an  attadiment,  or  to 
discharge  exempt  property  fr<un  attadiment, 
should  be  submitted  to  a  jury." 

In  Bash  et  aL  t.  Howald,  supra,  where  It 
does  not  clearly  api)ear  bow  fba  question 
arose.  It  Is  held: 

"A  motion  to  dissolve  an  attachment  and  to 
have  the  property  restored  to  the  defendant  may 
be  heard  and  disposed  of  by  a  judge  at  cham- 
bers." 

In  HcGomb  et  al.  v.  Watt;  30  OkL  412,  135 
Pac.  861,  where  the  motion  related  to  ex- 
empt property,  it  is  held  that  the  issue  pre- 
sented by  a  defendant's  motion  to  discharge 
an  attachment  Is  triable  to  the  judge;  and, 
after  quoting  the  statute  expressly  author- 
Izlhg  such  motion,  It  Is  said  in  the  body  of 
tbe  opinion : 

"It  has  been  held  that  this  proceeding  by  mo- 
tion to  disdiarge  an  attachment  is  a  proper 
practice  (Oamahan  v.  Gustine,  2  Okl.  390,  37 
Pac.  594),  and  that  the  issue  thus  preseiited  is 
triable  to  tbe  court,  and  that  the  parties  are  not 
entitled  to  a  jury  (Cassady  v.  Morris,  19  OkL 
203,  91  Pac.  888;  Bash  v.  Howald,  27  OkL  462, 
112  Pac  1125)." 

The  defendant,  in  falling  to  demand  a 
hearing  and  decision  by  tbe  judge  on  his  mo- 
tion to  discharge  and  in  allowing  the  issue 
presoited  by  the  same  as  to  the  exlsteooe  of 
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any  gronnd  tta  the  ftttadiment  to  be  sob- 
mkted  to  tbe  Jnry  without  objectlra  to  midi 
submlaBion,  waived  his  rl^t  to  such  hearing 
and  dedfllon  fhrnon,  and  la  bound  by  the 
verdict  ot  the  Jozy  to  tbe  same  extmt  that 
he  would  be  bound  If  the  lame  had  been 
one  upon  whldi  a  jury  trial  migM  have 
been  donanded  as  a  matter  of  right. 

It  mnst  be  obvlotis  that  the  Judicial  power 
of  jthe  Jury  to  determine  an  issue  submitted 
to  them  is  <me  thing  and  Ibe  rights  <^  the 
parties  to  the  litigation  In  reject  to  what 
should  be  submitted  to  them  In  the  txial  of 
Issues  of  fact  is  another  and  distinct  thing; 
and,  although  the  submission  of  an  Issue  to 
the  jury  may  violate  the  ri^ts  of  the  parties 
to  the  litlgBtion,  their  verdict  Is  not  coram 
non  Judlce  and  void  if  the  jury  has  Uie 
judicial  power  to  determine  audi  Isane  when 
sulimitted. 

The  question  as  to  whether  the  jury  has 
such  judicial  power  must,  of  course,  be  de- 
termined by  reference  to  our  state  Constitu- 
tion, which  does  not  expressly  designate  the 
Judicial  powers  of  each  nor  expressly  an- 
thdrize  any  legislative  or  Judicial  transfer 
of  judicial  power  fn»n  the  judge  to  the  jury» 
and  must  be  construed  to  vest  in  judge  and 
jury  Just  8U<*  judicial  powers  as  they  had 
in  general  In  tbe  territory  of  Otdahrana  and 
In  our  rister  common-law  states  at  the  time 
of  the  adoption  of  the  Constitution,  with  no 
other  Hue  of  demarkatlon  between  the  powers 
of  each  than  had  been  established  by  general 
law  In  such  Jurisdictions. 

There  is  certainly  no  express  line  of  de- 
markatlon drawn  In  onr  Constitution  between 
the  Judicial  power  of  the  judge  and  the  Ju- 
dicial power  of  the  jury;  and  it  appears 
that,  according  to  general  law  and  the  usual 
practice  in  commcm-law  Jurisdictions,  their 
respective  Judicial  powers,  as  contradistin- 
guished from  the  rights  of  tbe  parties  as  to 
how  these  powers  are  exerdsed,  were  coex- 
tensive at  the  time  of  the  adoption  of  onr 
Constitution,  at  least  in  determining  Issues 
of  fact  upon  which  legal  rights  depmd. 

Section  1,  art  7  (Williams*,  S  186),  of  the 
state  Constitution  vests  the  Judicial  power 
of  the  state  "In  the  Senate,  sitting  as  a  court 
of  impeadiment,  a  Supreme  Court,  district 
courts,"  etc  (whldi  "district  courts"  in  a 
broad  sa\se  may  include  Judges  and  juries, 
11  Crc.  660,  666),  and  section  10,  art.  7  (Wil- 
liams'. S  196),  of  the  same  gives  a  district 
court,  which,  in  its  broad  sense,  may  in- 
clude both  judge  and  juty,  original  Jurisdic- 
tion "in  all  cases,  •  •  •  except  where 
exclusive  jurisdiction  Is  by  this  (3onstltutton, 
or  by  law,  conferred  on  some  other  court," 
while  section  19,  art  2  (Williams',  |  27),  of 
the  same  provides  that  "the  right  of  trial 
by  Jury  shall  be  and  remain  Inviolate";  but 
there  is  no  express  guaranty  as  to  the  right 
of  trial  by  the  judge. 

Unless  a  correct  constmction  of  one  or 
more  of  these  provisions  of  the  Constitution 
Undta  tbe  judicial  power  of  the  jury  to  reu* 


der  verdlots  upon  whldi  judgments  may  ba 
based  to  issues  of  fact  wtaidi  may  be  made 
by  the  ^eadinff  in  aettoDa  at  omomioa  law. 
It  seans  certain  that  their  verdict  vpoa  any 
other  iasoe  of  tact  upon  whltih  a  legal  rU^fc 
depoids,  whai  anbmltted  withoat  objection,  is 
equally  as  effective  when  made  a  basts  tor 
a  judgment  without  objecti«i  as  Is  ttielr 
diet  upon  an  lasile  ot  fact  in  a  onnmon-law 
action;  for  it  is  certain  that  boUi  the  origi- 
nal judicial  power  and  the  limit  of  sodt 
power  in  the  Jniy  must  be  found  in  a  correct 
construction  of  these  provisions  of  the  Con- 
stitution, and  we  hare  no  atatate  that  erea 
attcflDpte  to  limit  socii  power. 

As  already  stated  In  effect  the  rl^t  to 
demand  a  trial  by  jury  and  tbe  Judicial 
power  of  tbe  jui7  to  determine  what  is  sub- 
mitted to  them  without  objection  are  not 
coeztenstTe  under  our  Constitution ;  and,  al- 
though this  constitutional  guaranty  protects 
such  rig^t  tnm  any  sort  oC  violation,  it 
where  limits  the  judicial  power  of  the  jury, 
whldti.  In  the  history  of  jury  trials,  luui 
occasionally  beoi  eUtectiT^  exerdsed  l)e- 
yond  the  bare  right  ct  vSXbee  party  to  tbe 
litigation  to  donand  tbe  sam^  both  in  re- 
^>ect  to  the  Issues  of  flact  siAmitted  and  in 
respeot  to  s^^arable  questlona  of  law  Inad- 
vertently or  otherwise  submitted  with  such 
issues  without  objectkm. 

It  would  liave  t>een  very  easy  to  have  said 
in  one  fbrm  or  another  that  the  judl<dal 
power  of  this  state  Is  vested  In  the  judges, 
and,  upon  demand  In  tbe  trial  of  an  issue  of 
fact  in  an  action  at  common  law.  In  the 
Juries,  if  such  precise  dnnarcatlon  between 
their  powers  t»6.  been  intaided;  but  in- 
stead of  this.  It  is  vested  in  tbe  courts  (sec- 
tion 1,  art  7;  WUllams*,  |  186).  which  in- 
cludes both  Judges  and  Juries,  wtthout  speci- 
fying any  line  of  demarcation  between  the 
power  of  the  judge  and  that  of  tbe  jury; 
and  the  only  line  of  demarcation  between 
Judge  and  jury  in  any  reqjeet  specified  is  that 
the  "right  of  trial  by  Jury  [upon  demand  in 
actions  at  common  law]  shall  be  and  re- 
main inviolate." 

In  24  Cyc  107,  It  Is  said: 

"Since  tiie  constitutional  guaranties  relatiog 
to  Jury  trial  are  merely  restrictive,  the  Legis- 
lature may  provide  for  jury  trial  In  cases  where 
it  could  not  otherwise  be  claimed  as  a  consti- 
tutionsi  right" 

This  could  not  be  done  if  tbe  OonsUtutlon 
fixed  the  precise  line  of  demarcation  be- 
tween the  Judicial  power  of  the  judge  and 
Judicial  power  of  the  Jury ;  and  we  need  not 
say  that,  if  there  was  such  constitutional 
demarcation,  a  verdict  invading  the  province 
of  the  Judge  would  be  absolutely  v<dd  and 
could  not  serve  as  a  predicate  for  a  judg- 
ment 

The  following  authorities  will  sufllce  to 
show  that  verdicts  npon  Issues  properly  tri- 
able to  the  Judge  without  a  jury  are  not  void 
and  that  Judgments  may  be  based  thereui: 

In  2  R.  C.  L.  Appeal  and  Errm,  |  6% 
86.  it  Is  said: 
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"A  party  cannot  for  tiie  first  time  on  appeal 
object  that  the  court  erred  in  aubmitting  partic- 
ular anestiona  to  the  jury.  Thoa  the  fact  that  a 
question  of  law  was  snunitted  to  the  jury  for 
its  dectai<m  cannot  be  raised  for  the  firat  time 
on  appeal.". 

Tn  8  GorpoB  Joiis,  AtptmX  and  Bhror,  I 
817.  p.  917,  It  Is  Mid': 

"As  a  rule  propar  exceptfona  most  be  saved 
to  entitle  a  party  to  complain  on  appeal  of  al- 
leged errors  fn  submitting  or  in  refDsiiiff  or  fail- 
ing to  submit  the  caae  or  particular  questions 
w  issues  tberrin  to  the  jury." 

In  Ton  Berg  t.  Ooodmui.  86  Ark.  606,  100 
&  W.  1006,  It  la  held: 

It  vas  not  remrible  enor  to  submit  to  the 
jury  the  questioo  as  to  the  existence  <^  grounds 
of  attachment,  though  the  better  practice  la  for 
the  court  to  determine  this  issue." 

Also  see  Shrewsbury  v.  Pearson,  1,  2  S.  O. 
U  B.  (1  HcOord,  8S1)  20S;  Weeton  t.  Jones, 
41  FlB.  188,  25  Sooth.  888. 

These  authcHTlties  clearly  show  that,  in  re- 
spect to  such  issues  of  fact  as  this,  there  la 
no  want  of  Jndldal  power  in  the  Jury  to  de- 
termine the  same,  altiiongh  it  is  properly  de- 
terminable by  the  Judge  wlthont  a  Jury. 

If  defendant  had  not  waived  his  right  and 
had  objected  to  the  submission  of  that  issue 
to  the  Jury,  it  would  seem  that  such  a  sub- 
mlasion  to  the  Jury  for  a  general  verdict  In- 
stead of  merely  for  one  or  more  special  find- 
ings of  fact  as  advisory  to  the  Judge  would 
constitute  error  which.  If  an  examination  of 
the  entire  record  should  show  that  It  proba- 
bly resulted  in  a  miscarriage  of  Justice  or 
constituted  a  substantial  violation  ot  a  con- 
sdtntional  or  statntory  rl^t  (section  6005, 
Bev.  Laws  101<^,  would  necessitate  a  rever- 
sal. Although  not  necessarily  reversible  er- 
ror, it  is  error  to  so  submit  such  an  Issue 
when  It  does  not  affirmatiTely  appear  that 
the  Judge  treated  the  verdict  as  merely  ad- 
visory and  decided  the  issue  according  to  his 
own  opinion  as  to  both  the  facts  and  the 
law.  Apache  State  Bank  r.  Daniels,  82  Okl. 
121,  121  Pac.  2S7,  40  Lb  B.  A.  (N.  S.)  001, 
Ann.  Cas.  1914A.  620. 

Treating  this  as  a  Jnry  case,  as  we  most 
In  view  of  Its  snbmlssiffli  to  the  Jury  without 
objection.  It  does  not  appear  that  there  la 
any  reversible  error  in  the  above  Instruction 
tliat  "a  mortgage  is  a  transfer  or  disposition 
within  the  meaning  of  the  law";  that  is,  any 
error  which  has  probably  resulted  in  a  mis- 
carriage of  justice,  or  constitutes  a  substan- 
tial violation  of  a  constitutional  or  statuto- 
ry right"  within  the  meaning  of  section  6005, 
Bev.  Laws  1910,  as  we  shall  now  see. 

[83  In  2  B.  O.  I*  Attainment,  $  31,  p.  824, 
In  speaking  of  statutes  authorizing  attaeh- 
ments  upon  this  ground.  It  is  said: 

"It  may  also  be  taken  as  settled  that  the  ap- 
I^cation  of  the  statute  does  not  depend  upon 
whether  the  debtor  has  disposed  of  the  property 
1^  gift,  sale,  nu«tgage,  or  assignment,  although 
the  form  of  the  conveyance  may  be  an  im- 
portant consideration  in  deternuning  whether  it 
waa  made  with  fraudulent  intent." 


As  supporting  this  atatement)  see  SfaeUa- 
barger  t.  Mottln,  47  Bjul  461,  28  Fac  U», 
27  Am.  St  Bep.  306,  and  notes. 

[%,  7]  The  (mly  remaining  questlaBS  j/n- 
amted  1^  the  defendant's  assignments  ot 
error  and  argument  in  bis  brief  so  as  to  re- 
quire a  review  and  decision  by  this  court,, 
with  our  <qplnion  upon  each,  may  be  stated  as 
follows: 

Fint  Does  the  affidavit  tor  the  attach- 
ment show  "the  nature  ot  plaintUTs  claim," 
BO  that  It  may  be  known  from  reading  the 
same  whether  this  Is  a  dvll  action  for  the 
recovery  ot  money  within  the  meaning  of 
section  4068,  Stat  1883  (jsecUon  4812.  Bev. 
Laws  1010),  In  which  an  atta<dimait  may  be 
had,  or  an  action  in  whidi  an  attachment 
cannot  be  bad,  the  aUegati<ak  in  that  regard 
being  as  follows,  to  wit: 

"That  said  plaintifl  has  commenced  aald  action 
againat  said  defendant  for  the  recov6i7  of  ^22 : 
that  the  defendant  is  indebted  to  said  plaintiff 
in  said  sum;  tliat  said  daim  Is  just  and  due, 
and  is  wholly  nnpald." 

We  ftdnk  the  description  ot  it  as  an  in- 
debtedness that  Is  Just,  doe,  and  unpaid  suf- 
ficiently shows,  in  the  absence  of  anything  tu 
the  contrary,  that  this  Is  *'a  dvll  action  tea 
the  recovery  of  nnney,"  within  the  meaning 
of  section  4068,  Stat  1898  (aectloii  4812,  Ber. 
Laws  1810),  in  which  attatihment  proceedings 
are  pamlsslbls;  Hendridwm  t.  Brown,  13 
OkL  41,  66  Pac  836. 

Second.  Is  the  aU^tl<m,  in  the  langnage 
of  section  4068,  Stat  1890  (section  4813,  Ber. 
Laws  1910),  that  the  dalm  "Is  just,"  snf- 
flclent?  We  think  this  is  dearly  suffldent. 
Beybum  v.  Brackets  2  Kan.  227,  83  Am.  Dec. 
457 ;  Boblnson  v.  Burton,  6  Kan.  293  (176). 
And  If  there  had  beeji  any  such  slight  defect 
In  the  affidavit  as  that  nrgc^d  In  the  two  re- 
spects above  mentioned,  the  evidence  upon 
the  trial  was  ample  to  cure  the  same.  Hod- 
son  V.  TooUe,  28  Kan.  317  (227). 

[8]  Third.  Does  the  evidence  reasonably 
tend  to  prove  any  one  or  more  of  the  alleged 
grounds  for  the  attachment,  and  thus  suf- 
ficiently sup[>ort  the  action  of  the  trial  court 
in  overruling  the  motion  to  discharge?  Up- 
on this  question  the  evidaice  is  suffldent  to 
support  the  decision  In  the  trial  court.  It 
appears  that  the  attached  property  is  a  stock 
of  merchandise  in  a  retail  store  In  which  the 
defendant  had  been  In  the  ostensible  pos- 
session an'd  control  of  the  business  from  Its 
commencemient  about  14  months  before  the 
attachment,  except  that  the  business  was 
carried  on  in  a  way  In  the  name  of  his  wife, 
who  worked  In  the  store  some  of  the  time, 
although  he  purchased  goods  for  the  store 
from  a  wholesale  grocery  concern  In  her 
name  for  a  considerable  time  at  first  without 
disclosing  the  fact  that  It  was  not  his  own, 
as  such  concern  thought ;  and  the  fact  that 
the  same  was  conducted  in  her  name  did  not 
appear  to  be  known  to  all  customers  residing 
in  the  vicinity  of  the  store;  that,  notwith- 
standing bis  claim  that  bis  wife  owned  the 
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flam^  be  zec^red  do  salary  for  Mb  oonatant 
Bervloe  in  the  conduct  of  the  business,  and 
he  rendered  the  property  for  taxes  tai  his  own 
name ;  that,  when  asked  by  a  castomer  who 
resided  In  Uie  Ttdnlty  of  the  store  a  short 
time  before  the  attacbmnit  about  Initials 
otbm  than  his  own  observed  on  a  box  In 
whldi  merchandise  had  appamtly  be«i 
shipped  to  the  store,  he  stated  that  thay  were 
those  of  his  wife,  and  that  he  was  conduct- 
ing the  business  Id  her  name  on  account  of 
trouble  he  had  gotten  Into  by  cutting  govern- 
ment timber,  that  a  short  time  before  the  at- 
tachment he  stateid  in  response  to  an  Inquiry 
that  be  would  sell  the  stock  of  mendiandlse 
without  mentioning  any  want  of  ownership 
in  himself,  and  that  at  a<Miie  time  before  the 
attachment  be  bad  stated  to  a  certain  party 
that  an  outstanding  mortgage  he  had  given 
to  another  party  was  "bogus." 

The  Judgment  of  the  trial  court  la  affirm-* 
ed.  All  JusUces  concur,  except  TURNER. 
J.,  who  concurs  in  oonclu^onf  and  EIANE,  J., 
who  dissents. 


JjAMTOS  mUi  &  &LEVATOB  CO.  «t  aL 
T.  FARMERS'  &  HBROHANTS'  BANK  OF 
OINCINNAl'I,  IOWA,  et  aL   (No.  735U 

<Sn^^e  Court  of  Oklahoma.    Jan.  1^  1917. 
Rehearing  Denied  May  1.  1917.) 

(BvTtahu$  hv  CosrtJ 

1.  ItaCBITEBS  «s>130— Salk  Pendinq  Fosb- 
OLOSDBE— JDBTSDICTION  . 

A  court  of  equity  has  power,  ht  a  suii  to 
foredose  a  mortgage  on  real  oetate,  to  order 
Its  receiver  in  charge  of  the  property  inTolved  to 
sell  such  property,  even  in  advance  of  a  decree 
dotomining  the  rights  of  the  ^isrtiee,  but  such 
power  should  be  exercised  with  extreme  cau- 
tion, and  never  unless  it  is  dearly  apparent  that 
a  sale  will  be  for  tbe  benefit  of  all  paiticB  whose 
rights  are  involved. 

[Ed.  Note.~For  other  cases,  see  Receivers, 
Cent  Dig.  H  225,  m] 

2.  RSCKIVEBS  <^130— SaUE  PENDIlfa  FOBE- 

OLOSUBB— ObDER  TO  SBIX. 
K«cord  examined,  and  held  not  to  justiff  an 
order  to  a  receiver  to  sell  real  estate. 

[Ed.  Note.— For  other  cases,  see  Beceivera, 
CoDb  Dig.  §S  225,  226.] 

GommlsslonerB*  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Comanche  Coun- 
ty;  J.  T.  Johnson,  Judge. 

Suit  by  the  Farmers*  ft  Merdiants*  Bank  of 
CiD<dnnatl,  Iowa,  against  the  lAwtmt  Mill  & 
Elevator  Company  and  Frank  E.  Himiphreys 
and  Flora  E.  Humphreys,  in  which  the  Farm- 
ers' State  Bank  of  Promise  Qty,  Iowa,  and 
N.  A.  Robertson  filed  anawers  and  cross-peti- 
tions agalnat  the  defendants.  From  the  over^ 
ruling  of  their  objections  to  and  the  conflrma- 
tlffli  of  a  sale  of  defendants'  pn^rty,  de- 
fendants bring  error.  Revised,  with  Erec- 
tion to  set  aside  the  order  conQrmlng  the 
sale,  and  to  vacate  the  order  tor  a  receiver's 
sale,  etc. 


W.  G.  Hendenwn.  of  Lawton,  and  H.  O. 
McKeever,  of  Bnld,  for  plalntUb  in  error. 
W.  C.  Stevens,  ct  Lawton,  tn  dtfendanta  In 
error. 

BURFORD,a  The  Farmers' ft  Merchants' 
Bank  of  Glndnnatl.  Iowa,  filed  In  tbe  dis- 
trict court  of  Comanche  county,  Its  petition 
to  recover  upon  cwtaln  promlaBory  notes,  al- 
lied to  be  executed  by  tbe  lAwton  Mill  ft 
Elevator  Company  and  Indorsed  by  Frank  E. 
and  Flora  R  Bumphr^s,  and  to  ftwedoae  a 
mortgage  upon  certain  real  property,  consist- 
ing of  a  miU  and  elevator  and  machinery 
and  appliances  Hiereof  belonglug  to  tbe  Law* 
ton  MIU  ft  Elevator  Gonipany.  Tbe  Facmen* 
State  Bank  of  Promise  City,  Iowa,  and  N.  A. 
Robertson  filed  answers  and  cross-petltlmis, 
likewise  seeking  recovery  upon  the  botes  of 
the  elevator  con^any  and  Bnmphr^a,  and 
the  forectosuiB  ol  mortgages  upon  the  same 
property.  Defendants,  Lawton  HUl  ft  Eleva- 
tor Company  and  Frank  and  Flora  Humph- 
reys, answered,  denying  under  oath  the  al- 
legations of  the  petition  and  cross-petition, 
and  including  the  fiiiogntlons  of  the  executloci 
of  the  notes  and  mortgages  sued  upon,  and 
further  setting  up  that  the  debt  sued  upon 
was  not  yet  Am.  Plaintiff  uid  the  croos- 
petitionen  r^nlled  by  geaeraX  denial.  Mean- 
while, upon  application  therefor,  the  court 
anitolnted  a  receiver — 

"to  take  charge  of  the  property  covered  by  sad 
included  in  toe  mortgage  of  Uie  said  plaintilf 
and  cross-petitloDers  •  •  •  and  handle, 
manage,  and  direct  and  comtxtA  and  rent  the 
same  until  tbe  fortlior  order  of  this  court" 

After  the  case  was  at  Issue,  plalnUlTs  and 
cross-petitioners  applied  for  an  order  of  sale 
by  the  receiver.  Over  the  objertlon  of  plain- 
tiffs in  error,  the  order  of  sale  .was  granted 
and  the  property  sold.  Objection  was  again 
made  by  plaintiffs  In  error  at  the  hearing 
upon  petition  for  confirmation,  and,  their 
objections  being  overruled  and  the  sale  con- 
firmed, they  bring  the  cause  hare  few  review. 

[1]  Hie  sole  question  that  we  find  It  necee^ 
sary  to  decide  Is  whether  or  not  the  trial 
court  ought  to  have  ordered  the  sale  of  the 
property.  No  question  is  made  in  the  briefs 
of  the  propriety  of  this  asslgnmrat  of  oror 
being  raised  upon  this  appeal  from  the  mo- 
tion to  confirm,  and  we  tfaereftwe  treat  that 
as  waived  and  this  assignment  as  properly  be- 
fore us  for  decision. 

Under  our  statute  (section  4982,  Rev.  Laws 
1910)  tbe  powers  of  a  receive  under  order 
of  the  court  may  be  very  broad.  It  is  pro- 
vided: 

"The  recover  has,  unda  the  isontrol  ot  the 
court,  power  to  bring  and  defend  actkois  la  his 
own  name,  as  receiver;  to  tahe  hnd  keep  posses- 
sion of  the  property,  to  receive  rents,  to  col- 
lect debts,  to  compound  tw  and  ccHnpromise  the 
same,  to  make  transfors,  and-  generally  to  do 
such  acts  respecting  the  proper^  as  the  courts 
may  authorise." 

That  a  court  (tf  equity  has  power  to  order 

Its  receiver  to  sell  property  In  process  of  fore- 
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closure,  prior  to  final  decree,  can  hardly  be 
flisputed.  The  Supreme  Court  of  the  United 
States,  considering  auCh  an  order  of  Bale  in 
Fixst  National  Bank  of  dereland  r.  Shedd, 
121  U.  S.  74,  7  Sup.  Gt  807.  30  U  Bd.  877, 
said: 

**Of  the  power  ttf  the  court  to  make  Bucb  an 
order  fn  a  luroper  case  we  have  no  doubt.** 

The  doctrine  so  announced  baa  been  uni- 
formly followed  in  the  federal  courts,  par- 
ticularly In  railway  cases,  such  as  was  the 
Shedd  Case,  supra.    Examples  are  found  in 
the  decisions  In  Central  Trust  Co.  v.  CiBCin- 
nati,  H.  &  D.  Ry.  Co.  (0.  C)  169  Fed.  46», 
Bowling  Green  Trust  Co.  v.  Vlr^nla  P.  &  P. 
Co.  (O.  C.)  164  Fed.  757.  and  Penn.  Ey.  Co. 
V.  AUegheny  Val.  By.  Co.  (C.  C.)  42  Fed.  85. 
The  power  has  also  been  upheld  and  exercis- 
ed in  cases  Involving  other  property  than  rail- 
ways (Olmstead  v  Distilling  Co.  [C.  0.]  73  Fed. 
44 :  Smith  V.  Burton,  67  Vt  614,  32  Atl.  467), 
but  all  the  courts  united  In  declaring  that 
the  power  ought  to  be  exercised  sparingly  and 
with  extreme  caution.    In  this  view  we 
heartily  concur.    The  statutes  of  this  state 
provide  an  orderly  method  for  the  foreclosure 
of  mortgages  and  for  subjecting  the  mort- 
gaged property  to  the  payment  of  the  debt  for 
which  It  Is  pledged.  It  cannot  be  conceived 
that  situations  might  arise  where  it  would  be 
necessary  to  forestall  that  orderly  procedure 
and  to  sell  the  property  by  receiver's  sale,  in 
order  to  save  anything  for  the  parties.  Such 
might  readily  be  the  case  as  to  perishable 
personal  property,  or  as  to  live  stock,  where 
the  cost  of  maintenance  was  great.    As  to 
railways,  the  right  of  the  public  that  they 
shall  be  operated  frequently  requires  a  speedy 
sale  In  order  to  place  the  proi>erty  in  a  posi- 
tion where  these  rights  of  the  public  can  be 
subserved,  but  as  to  ordinary  real  estate  no 
such  conditltm  arises,  and  it  Is  only  in  the 
most  extreme  cases,  where  it  Is  clearly  ai^r- 
ent  that  the  Interest  ot  all  parties  would  be 
served  by  the  sale  that  we  .would  give  our 
sanction  to  such  a  proceeding.   The  dangers 
.  of  even  an  ordinary  exercise  of  the  power  are 
apparent   In  perhaps  the  majority  of  cases 
continuing  depreciation  of  the  mortgaged 
property  can  be  shown;   some  decrease  of 
the  corpus  available  to  pay  the  debt,  through 
charges  of  maintenance,  repairs,  receiver's 
fees,  etc.,  can  be  established.   If  upon  these 
grounds  alone  receivers  are  to  be  authorized 
to  sell  In  advance  of  a  decree  of  foreclosure, 
then  our  whole  statutory  process  for  foreclo- 
sure may  as  well  be  abolished.    By  such  a 
rule  a  homestead,  mortgaged  by  the  husband 
without  the  wife's  consent,  might  be  sold  and 
the  homestead  right  made  Into  a  mere  noth- 
Ing,  before  the  wife  was  made  a  party  or  had 
an  opportunity  to  assert  ber  rights.  True 
she  might  afterward  claim  the  proceeds,  but 
the  sale  would  stand  (Burlington  Ry.  Co.  v. 
Simmons,  123  U.  S.  62.  8  Sup.  Ct.  68,  31  !>.  Bd. 
73),  and  money  would  not  restore  the  home  or 
preserve  the  right  to  real  prtxperty,  whlcft 


since  our  earliest  times  has  been  held  next 
to  sacred.  Again,  by  such  a  sale  the  six- 
month  redranptlon  period  given  In  "an  ap- 
praisement waived"  mortgage  could  be  ab- 
solutely destroyed.  These  and  many  other 
considerations  lead  us  to  deny  to  trial  courts 
the  right  to  exercise  this  pftwer  of  sale  npon 
any  ordinary  grounds. 

[2]  Here  the  application  was  based  npMt 
allegations  of  the  deterioration  of  the  ma- 
chinery by  nonuse,  destruction  by  rats  and 
mice,  and  partial  cancellation  of  the  Insur^ 
ance  on  the  property.  It  suffices  to  say  that 
all  these  things,  if  true,  were  hot  in  any  wise 
sufficient  to  authorize  a  receiver's  sale  in  this 
cause.  The  cause  was  at  Issue,  it  could  only 
be  a  few  months  at  most  until  a  proper  trial 
could  be  had,  and.  If  justified,  a  decree  of 
foreclosure  obtained.  If  that  decree  were 
superseded  on  appeal,  it  must  be  by  a  bond 
sufficient  to  render  plaintiffs  indifferent  as 
to  the  fate  of  the  mortgaged  property.  If 
not  superseded,  a  sale  could  be  had.  Further- 
more, In  the  instant  case  the  execution  of  the 
securities  relied  upon  was  directly  drailed. 
In  no  such  caee,  so  far  as  our  extended  re- 
search has  revealed,  has  the  power  to  sell 
prior  to  a  decree  establishing  the  security 
ever  been  exercised.  Receiver's  sales  are 
ordered  prior  to  final  decree  generally,  only 
where  there  Is  a  dispute  as  to  priority  of  the 
various  claimants,  and  not  where  the  validity 
of  alleged  secoritles  against  the  iffoperty  1b 
impeached. 

Without  further  elaboration  we  hold  the 
facts  set  out  in  the  application  for  sale  en- 
tirely Insufficient  to  justlity  Its  prayer  being 
granted.  The  cause  Is  therefore  reversed, 
with  directions  to  the  trial  court  to  set  aside 
the  order  confirming  the  sale,  to  direct  the 
restoration  of  the  purchase  money  to  the  suc- 
cessful bldda,  If  It  has  been  paid  Iqto  court, 
and  to  vacate  the  order  for  a  receiver's  sale. 

PER  CURIAM.  Adopted  in  whole. 


QUAKER  OIL  &  OAS  GO.  T.  JANS  OIL  ft 
OAS  CO.    (No.  82SS.) 

(Supreme  Court  of  Oklahoma.   April  17, 3L917.) 

(Svllabua  by  the  Coitrt.) 

1.  COEPOBAIIONS  «=»406(2>— PbBBIDENT— AU- 

THOBITT. 

The  president  of  a  corporation  has  no  Inher- 
ent authority,  by  virtae  of  his  office,  to  con- 
tract for  the  coriK) ration ;  his  power  In  that  re- 
spect bring  no  greater  than  tiaat  of  any  other 
director. 

[Bd.  Note,— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1612.] 

2.  SFEcmo  Pkbfobmancb  <S=>127(1)  —  Con- 
tract OF  Sale— Injtjnctiow. 

Two  corporations,  deelpnated  as  the  Qualter 
Oompany  and  the  Jane  Company,  entered  into  a 
written  contract  whereby  the  latter  was  givt^ 
an  option  to  purchase  certain  storage  oil  be- 
longing to  the  former,  at  such  time  as  the  Quak- 
er Company  desired  to  sell  the  aame^  and  at 
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sodi  pric«  Bs  should  be  fixed  It  Tbereafter, 
aod  while  said  contract  was  in  force,  the  preai- 
dent  of  the  Quaker  Company  attempted  to  sell 
Bald  oil  to  the  Carter  Company.  The  latter  sale 
contract,  the  board  of  directors  of  the  Quaker 
Company  promptly  repudiated.  Thereafter 
suit  was  brought  by  the  Jane  Comi>any  against 
the  Quaker  Company  to  compel  specific  perform- 
ance at  the  contract  for  the  ddivery  <a  the  oil 
named  in  the  contract  between  said  oompaniee, 
at  the  price  fixed  in  the  unauthorized  contract 
made  by  the  president  of  the  Quaker  Company 
to  the  Carter  Company;  Oie  Jane  Company 
iMUdnff  1^  right  of  action  op<m  the  sale  to  the 
Garter  CkHnpany,  whi<A  was  sabaeouently  repu- 
diated by  the  board  of  directors  of  the  Quaker 
Company.  Held,  that  the  judgment  of  the  court 
granting  a  temporatr  injunction  restrainins  the 
Quaker  Oompany  from  dispoalDS  of  its  oil,  un- 
dw  the  drcnmstancei  discloMd  by  the  xeoord, 
constituted  reversible  error, 

VBA.  Note.— For  other  caaea,  see  Specific  Per- 
formance, Cent  I>ig.  8S  406.  407,  409.  410.] 

8.  OOBPOUTiORB  ^3»426<3)  —  Act  or  Pbbsi- 

DBNT— VAUDinr  AHD  EfTECT. 
Where  it  appears  that  the  action  of  the 
president  of  s  corporation  in  making  a  contract 
for  the  sale  of  its  prt^ertlea  approximating  in 
value  $3,000,000  was  promptly  repudiated  by 
the  board  of  directors  of  such  corporation,  the 
unauthorized  act  of  the  president  is  not  binding 
upon  the  corporation  in  favor  of  a  tMrd  per- 
son, not  a  party  thereto. 

[Sd.  Note. — For  other  cases,  see  GorixMtions, 
Cent.  Dig.  SI  1702,  1T08.] 

4.  Appeal  and  Bbbob  <S=>954(1)— RBVissAir^ 

GbOUR  DB— SlATOTE. 

By  statute  (section  S286,  Rer.  Iaws  1910) 
this  court  may  reverse,  vacate  or  modify  a 
judgment  of  the  district  court  that  grants,  re- 
fuses, vacates,  or  modifies  an  injunctioa. 
Where,  on  review  of  such  order  or  judgment,  it 
appears  fr<«n  tlw  natnre  of  the  case  and  from 
all  the  facts  properly  before  the  court  tliat  the 
plaintiff  was  not  entitled  to  an  injuncti(Mi,  and 
that  the  same  should  not  have  been  granted,  the 
action  ot  the  trial  coort  will  be  reveraed  be- 
cause of  tlw  error  committed. 

[Bd.  Note^For  other  casML  see  Appeal  and 
Brror,  Cent.  Dig.  U  3818,  8^.  SSOLf 

Brror  from  Dlatrlct  Ooart,  Tolaa  Gonnty; 
Conn  Linn,  Judge. 

Suit  for  specific  performance  and  for  a 
temporary  injunction  by  the  Jane  Oil  &  Gas 
Company  against  the  Quaker  Oil  &  Gas  Con> 
pany.  rr<Mn  an  order  enj<^ning  the  d^end- 
ant.  be  Inings  error.  Barused  and  re- 
manded. 

In  a  salt  to  compel  spedflc  performance  of 
a  contract  tar  the  delivery  of  tvo  tanks  of 
crude  oil  at  the  price  of  80  cents  per  bar- 
rel, and  for  a  temporary  injunction  enjoin- 
ing the  defendant  comipaJij  from  selling  or 
diapofling  of  the  oil  in  controrersy,  the  court 
after  a  hearing  had  issued  a  temporary  qt- 
der  enjoining  the  defendant  ttom  disposing 
of  the  on  stored  In  tanks  numbered  198  and 
199.  dtuated  <m  the  tank  fiirm  ta  the  i^n- 
ttff  c(»npany,  and  from  In  any  wise  Inter^ 
fering  with  the  oil  contained  In  said  tanks 
until  the  further  wder  of  the  court.  From 
the  order  the  defendant,  Qnakar  Oil  ft  Ctes 
Company,  brings  errw.  Bereraed  and  re- 
manded. 


OarroU  ft  lUam,  of  Tulsa,  Samuel  W. 
Hayes,  of  cmahoma  City,  and  J.  P.  O'Meara, 
of  Tulsa,  for  plalntUf  In  error.  Poe,  Hind- 
man  ft  Lnndy,  otC  TUtaa,  tta  defoidant  in  ei^ 
tor. 

SHABP,  a  J.  Both  plaintiff  In  error  and 
defendant  in  error  are  domestic  corporations, 
and  will  be  hereinafter  referred  to  as  the 
Quaker  Oompany  and  the  Jane  Oompany. 
On  June  15,  1915,  said  companies  entered  In- 
to written  articles  of  agreement,  the  perti- 
nent provisions  of  which  are  that  the  Jane 
Company  agreed  to  make  pipe  line  connec- 
tions with  the  wooden  tanks  of  the  Quaker 
Company  on  certain  lands  In  section  5,  town- 
ship 18  north,  range  7  east,  ta  Creek  county, 
and  to  run  the  oil  free  of  charge  from  said 
wooden  tanks,  as  the  same  was  produced. 
Into  four  certain  55,000-barrel  steel  tanks, 
numbered  157,  186,  198.  and  109,  respective- 
ly, owned  by  the  Jane  Company  on  its  tank 
farm  near  Cushlng,  in  Payne  county.  The 
Jane  Gom[>any  agreed  to  fill  said  four  tanks 
and  to  purchase  from  the  Quaker  Company, 
at  the  posted  market  price  at  the  time  said 
oil  was  run,  all  the  oil  run  into  tanks  num- 
bered 157  and  186.  The  third  and  fifth  para- 
graphs of  the  agreement,  respecting  the  oil 
to  be  run  into  tanks  198  and  199,  ai^  as  fol- 
lows; 

"Third.  The  first  party  also  agrees  to  store 
the  oil  HO  as  to  be  ran  as  aforesaid  into  tanks 
nundwred  198  and  190,  for  a  puiod  oi  one  year 
from  date  it  is  so  nm,  wiUioA  any  diuges  for 
ancb  storage." 

"Fifth.  The  second  party  also  agreea  to  grant 
to  said  first  party  the  option  to  purchase  the  oil 
to  be  stored  in  said  two  tanks  mentioned  In 
third  paragraph  hereol^  at  any  time  said  sec- 
ond party  may  dedre  to  sdl  the  sam^  and  at 
such  price  as  shall  ba  fixed  by  said  aeoond 
party." 

The  oil  In  tanks  167  and  188  was  delivered 
Into  the  poBsessdon  of  the  Jane  Company  on 
or  prior  to  July  30.  1915,  and  is  not  directly 
Involved  in  this  suit,  though  It  appears  that 
at  the  time  of  the  hearing  there  was  a  bal- 
ance of  about  $12,000  due  on  account  of  the 
sale  of  said  two  tanks  of  oil. 

On  the  part  of  the  Jane  Company,  it  Is  In- 
sisted that  the  Quaker  Company,  on  October 
1,  1915,  desired  to  sell  the  oil  stored  in  tanks 
198  and  199,  and  fixed  the  price  fliereof  at 
80  cents  per  barrel;  that  thereupon  on.  to 
wit.  October  8th,  it  exercised  its  <9tlon  to 
purchase  the  same  and  gave  notice  of  that 
fact  by  letter  to  the  Quaker  Company.  The 
only  evidence  offered  at  the  hearing,  of  a 
"dadre  to  sell"  or  sale,  was  a  written  agree- 
ment purporting  to  have  been  made  and  en- 
tered into  between  the  Quaker  Oil  ft  Gaa 
Company  and  the  Carter  Oil  Company.  Hiis 
agreenent  Included  the  crude  oil  stored  in 
tanks  198  and  199  (tf  the  Jane  Oompany,  k>- 
cated.  near  Gushing,  hut  did  not  indnde  the 
tanks  or  tank  sites.  The  contract  was  sign- 
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ed:  "Quaker  OU  &  Gas  Gompany,  E.  1^ 
Jennings,  Pres."  No  evidence  was  Intro- 
duced or  offered  to  show  tbe  authorltr  of  Mr. 
JeoQlzigB  to  make  tbe  contract  with  the  Car- 
ter G<Hnpany.  The  auswer  of  the  Qnaker 
Company,  while  containing  certain  admis- 
sions In  respect  to  the  oil  delivered  In  tanks 
157  and  186,  and  that  tanks  198  and  109  were 
filled  with  oU  from  Its  wooden  tanks,  and 
wliich  was  at  the  -tline  contained  In  eald 
tanks,  speclflcally  denied  under  oath  each 
and  every  allegation  of  tbe  petition  not  ex- 
pressly and  explicitly  admitted.  The  effect 
of  the  verified  answer  of  tbe  defendant  was 
to  place  npon  tbe  Jane  C<»npany  the  burden 
of  proving  a  desire  or  offer  to  sell,  and  the 
fixing  of  a  price  for  tbe  oU  by  the  Quaker 
Gonq^any,  prior  to  the  exercise  of  Its  option 
to  purchase  cm  Oct<^r  8th. 

It  la  not  contended  that  the  Quaker  Com- 
pany ottered  the  oU  In  tanks  198  and  199  to 
the  Jane  Company,  or  that  It  fixed  a  price 
thereon  to  said  company.  On  tbe  other  hand. 
It  la  claimed  ttiat  aa  the  president  of  the 
QoalEer  Company  ondertocdc  to  sdl  to  the 
darter  Company  62  tonka  of  oil,  Including 
tanks  198  and  109.  that  oald  agreement  Is 
sofitelent  to  enable  Hie  Jane  Company,  under 
Ito  optbm  to  ^erclse  Ita  right  to  purcAiaae 
at  the  price  made  tbe  Garter  Company.  Aa- 
snmlng  that  tf  a  sale  was  In  fact  made  to 
the  Garter  CMnpany,  It  would  be  suflMent  to 
entitle  the  Jane  Oompany  to  exerdae  Ite  op- 
tion to  purchase  the  two  tanks  of  oll«  we 
must  look  to  see  what  there  is  in  tbe  record 
to  establiBh  audi  a  sale.  The  only  evidence 
of  tbe  sale  was  the  contract  made  by  tbe 
president   Quite  naturally  the  question  then 
turns  upon  tbe  authority  of  tbe  president  to 
make  the  contract,  for  If  he  was  without  au- 
thority, and  the  corporation  for  which  he 
undertook  to  act  promptly  repudiated  his  at- 
tempt to  sell,  then  It  cannot  be  said  that  his 
action  was  binding  upon  the  Qnaker  Com- 
pany,  or  that  tbe  Jane  Company  could  ac- 
quire any  rights  thereby.   The  only  evidence 
of  Jennings'  authority  Is  that  of  Theodore 
O.  LlUystrand,  who  testified  that  he  was  a 
director  of  the  Quaker  Oompany,  and  that 
on  or  about  the  20th  day  of  October,  1915, 
the  board  of  directors  of  tbe  Quaker  dl  & 
Gas  Company  repudiated  the  contract  signed 
by  its  president  with  the  Carter  Company, 
and  denied  Mr.  Jennings'  authority  to  make 
It   The  purported  sale  of'  Ottober  1,  1915, 
covered  62  tanks  of  55,000  barrels  each,  or  a 
total  of  3.410,000  barrels,  and  included  60 
55,000-barrel  steel  tanks,  at  tbe  price  of  80 
cents  per  barrel,  and  the  sites  on  which  the 
tanks  were  located.    On  January  28,  1916, 
the  Jane  Company  again  notified  the  Quaker 
Company  of  Its  election  to  exercise  its  option 
to  pun^se  the  two  tanks  of  oil  at  the  price 
named  In  the  c<mtract  to  the  Carter  Oom- 
pany,  to  which  tbe  Quaker  Company  on  the 
{(dlowliig  day  replied  that  the  oil  had  never 


beat  sold,  but  that  if  the  Jane  Company  chow 
to  exercise  its  option,  It  could  have  the  oil 
«t  $1.80  per  barrel  for  all  merchantable  oil 
in  the  two  tanks.  This  offer  the  Jane  Com- 
pany refused  to  aooept  but  Instead,  on  the 
4th  day  of  February  fbllowing,  Instituted  the 
present  suit  to  compel  the  delivery  of  the  oil 
at  80  cents  per  barrel,  or  the  price  fixed  1^ 
the  contract  of  October  1,  1915,  wlUi  tbe 
Carter  Oompasj. 

[1]  As  title  case  Is  before  us  upon  an  ap- 
peal from  an  order  granting  a  temporary  in- 
junction, and  as  it  la  yet  to  be  beard  upon  ito 
merits,  It  will  be  unnecessary  to  determine 
all  of  the  numerous  important  questions  aUy 
ai^oed  in  ttie  bri^  of  oounseL  On  tbe  rec- 
ord before  na  the  Judgment  of  the  lower 
court  must  be  reversed,  npon  the  ground  that 
it  affirmatively  iqtpeftra  that  Mr.  Joinings 
was  unauUmrized  to  make  tbe  contract  with 
tbe  Carter  Oompany ;  and.  having  been 
pronqitly  rqmdlated  by  the  board  of  dlrec- 
tora  of  the  Qnaker  Conviany,  and  tbwe  be^ 
Ing  no  other  evidence  of  a  desire  to  sell  or 
sale  by  the  Quaker  Company,  said  contract 
furnishes  no  ground  tor  oomp^Oliw  the  lattM- 
company  to  sell  to  tbe  Jane  Company  tbe 
two  tanks  of  oil  for  80  cents  per  barreL 
Section  1252,  Ber.  Laws  1910,  provides  that 
the  corporate  powers,  business,  and  property 
of  all  ocvporatlons  fonned  under  <^ptOT  16, 
on  tbe  subject  of  Corporations,  must  be  exer- 
cised, C(mducted,  and  controlled  by-  a  board 
of  not  less  Uian  8,  nvc  more  than  11,  di- 
rectors, to  be  elected  from  among  the  hold- 
ers of  Bto4^.  Section  1253  provides  for  the 
election  by  the  board  of  dlreetws  of  a  presi- 
dent, secretory,  and  treasurer,  and  that  sndt 
officers  shall  perform  the  duties  enjoined  on 
them  b7  law  and  tlie  by-laws  of  tbe  corpora- 
tion. Section  1246  requires  that  every  cor- 
poration shall  within  one  month  after  filing 
Its  articles  of  lncorporatl<m  adopt  a  code  of 
by-laws  for  Its  government,  not  Inconsistent 
with  the  laws  of  the  United  States  or  of  the 
state.  Generally  speaking,  the  president  of 
a  corporation  has  no  power  to  buy,  sell,  or 
contract  for  a  corporation,  nor  to  control  Ito 
proi>erty,  funds,  or  management.  Of  course 
tbe  board  of  directors  may  expressly  au- 
thorize the  president  to  contract;  or  bis  au- 
thority to  nmtract  may  arise  from  bis  having 
assumed  and  exerdsed  that  power  in  the 
past;  or  tbe  corporation  may  ratify  his  con- 
tract, or  accept  the  benefits  of  It  and  thereby 
be  bound.  But  the  general  rule  is  that  the 
president  cannot  act  or  omtract  for  the  cor- 
poratiMi  any  more  than  any  otlier  one  di- 
rector. 

[2,  8]  There  Is  no  evidence  as  to  the  au- 
thority of  Jennings  as  president  of  the  Qua- 
ker Company  to  act  for  it  In  a  transaction 
invidving  appnoimateiy  $3,000,000.  Neither 
the  artitdes  ot  tncorporatJon  of  tbe  ctMupany, 
ito  l^-lawB,  or  any  resolution  conferring  au- 
tbwity  iqwu  tbe  president  is  contained  In  tbe 
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record.  The  presldrat  of  a  company  may 
Dot,  by  Tlrtne  of  the  power  Inherent  In  bla 
office,  dispose  of  the  personal  or  other  prop* 
erty  of  the  corporation  for  any  parpose.  at 
his  pleasure,  without  especial  authority  frcm 
the  board  of  directors.  WhUe  it  may  not  be 
unconunon  for  the  board  of  directors  ct  a 
corporation  to  clothe  the  president  with  ex- 
tensive authority  over  the  management  of 
Its  affair^  dther  by  by-law  or  Q»ecial  rescdu- 
tion  of  the  board,  yet,  In  Ote  absence  of  some 
such  afflrmatlTe  act,  the  president  has  do 
Implied  authority  od  account  of  his  position 
to  act  as  the  agoit  of  the  corporation,  bat 
like  other  agents  most  derive  his  power  from 
the  board  of  directors  or  from  the  corpora- 
tion. There  Is  no  erldeDce  of  any  custom  or 
usage  OD  the  part  of  the  Qnahra  Company, 
recognizing  the  rl^t  of  Its  president  by  vtr* 
tue  of  his  office,  to  act  for  ai^  to  bind  the 
ccHupany,  nor  any  holding  ont  of  tbe  presl- 
doit  to  the  publio  as  having  any  such  ez- 
taided  authority.  Am  stated  In  7  R.  0.  U  1 
4S6: 

"While  the  extent  of  the  inherent  authority 
of  the  president  is  not  clearly  defined,  it  seems 
to  be  finite  limited  ;  he  has  do  eeneral  inherent 
authority  to  act  as  an  agent  in  making  con- 
tracts, but  like  other  asents,  he  must  derive  his 
authority  from  the  board  to.  directura  from 
the  corporation." 

Speaking  of  the  power  of  the  president  of 
a  corporation,  In  Cook  <hi  CotporatloDs,  1 716, 
it  Is  said : 

"The  president  of  a  corporation  has  no  power 
to  buy,  aellj  or  contract  for  the  corporation,  nor 
to  control  its  property,  funds,  or  mnnngcment. 
Bnt  that  the  board  of  directors  may  expressly 
authorize  the  president  to  contract;  or  his  au- 
tiiority  to  contract  may  arise  from  his  having 
assumed  and  exercised  that  power  in  the  past; 
or  the  corporation  may  ratify  his  contract  or  ao- 
cept  the  benefits  of  it  and  thereby  be  bound. 
But  the  general  rule  is  that  the  presi/ient  can- 
not act  or  contract  for  the  corporation  any 
more  than  any  other  one  director.'* 

Among  the  authorities  supporting  the  rule 
announced  In  the  foregoli^  text  are  Oroeltz 
V.  Armstrong  R.  E.  Co..  115  Iowa,  602,  89  N. 
W.  21;  Wait  v.  Nashua  Armory  Ass'n.  66  N. 
H.  681,  23  Atl.  77, 14  U  B.  A.  856,  49  Am.  St. 
Bep.  6S0;  Lyndon  Mill  Co.  v.  Lyndon  lAt.  & 
Bib.  Ins.  et  aL,  63  Vt  681.  22  Atl.  575.  25 
Am.  St.  Bep.  783;  Walworth  County  Bank  v. 
Farmers'  L.  &  T.  Co.,  14  Wis.  351;  St  Clair 
V.  BuUedge,  115  Wis.  583,  92  N.  W.  234,  96 
Am.  St  Sep.  964. 

[4]  The  defendant  in  error  contoids  that 
the  court  below  committed  no  error  In  grant- 
ing the  temporary  Injunction,  because,  it 
says,  this  court  has  on  numerous  occasions 
held  that  the  granting  or  rising  to  grant 
a  temporary  injunction.  Involving  as  It  does 
a  matter  of  discretion,  the  Suprone  Court 
will  not  review  sucta  order  except  In  case  of 
palpable  abuse  of  such  discretion,  or  a  clear 
showing  of  error  on  the  part  of  the  trial 
conrt  We  have  frequently  held  that  the 
granting  of  a  temporary  injunction  in  a 
proper  case  rests  la^ly  In  the  dlscretitm  of 


tibe  trial  oonrt  Bat  by  "discretion"  in  such 
cases  is  meant  a  sound  judicial  discretion. 
The  right  of  a  trial  court  to  grant  a  tempo- 
rary injunction  In  any  and  all  kinds  of  cases, 
with  or  without  a  reasonable  showing,  can- 
not be  defended  upon  the  groond  that  as  the 
court  exercised  the  rlgjit  to  grant  the  order. 
Its  judgment  is  not  sabject  to  review.  By- 
statute  (section  6236,  Bev.  Laws  191<9,  tb» 
Supreme  Court  may  reverse,  vacate,  niodl- 
ty  a  judgmoit  of  tlie  district  court  that 
grants,  refuses,  vacates,  or  modifies  an  ln> 
JuDctioD.  Therefore,  when  it  appears  from 
the  record  that  the  court  diould  not  have 
granted  a  tempwaiy  injunction,  the  grant- 
ing thereof  is  error,  because  unauthorls^ 
In  the  case  at  hand,  as  the  record  la  barroi 
of  any  evidoioe  that  the  Quakw  Company  de- 
sired to  sell  the  two  tanks  of  <dl,  and  that  it 
fixed  a  price  on  the  same,  as  provided  for  In 
the  artlclee  of  agreement,  the  court  sboald 
not  have  granted  the  teniiporary  injunction. 
Until  there  was  evidence  of  tliese  facts,  the 
Jane  C<Hnpany  was  not  entitled  to  exea^ 
the  option  claimed  for  it  on  account  of  said 
contract  In  other  words,  no  cause  of  ac- 
tion had  accrued  to  It  within  the  terma  of 
the  contract  fairly  construed.  Hence,  if  at 
the  time  It  haVl  no  cause  of  action,  it  was  en- 
titled to  no  relief,  Injunctive  or  otherwise^ 

The  discretion  of  the  trial  court  InvcAved 
in  Its  power  to  act,  was  but  a  l^ial  discre- 
tion ;  a  discretion  to  be  exercised  in  discern- 
ing the  course  prescribed  by  law,  acoording 
to  prlntdples  ascertained  by  adjudged  cases. 
VIckers  v.  Phillip  Carey  Co.,  151  Pat  1023. 
L.  R.  A.  19160,  1155.  In  hearing  and  pass* 
Ing  upon  applications  for  injunctions,  as  in 
other  cases,  courts  are  the  mere  Instruments 
of  the  law,  and  can  will  nothing.  Judicial 
power  Is  not  exercised  for  the  purpose  of 
giving  effedt  to  the  will  of  the  Judge,  but  al- 
ways for  the  purpose  of  giving  effect  to  the 
vrill  of  the  law.  If,  then,  the  law  does  not 
authorize  the  granting  of  ao  iDjunctlon.  the 
fact  that  notwlthstan'ding,  the  order  Is  grant- 
ed, the  wlU  of  the  judge  or  of  the  court  be- 
ing contrary  to  law,  will  be  set  aside  and  the 
order  reversed.  Osborne  v.  Bank  of  Cnlted 
States,  0  Wheat.  7^8,  6  U  Ed.  204,  234.  In 
Perry  Public  Library  Ass'n  v.  Lobsltz,  35 
Okl.  676,  130  Pac.  910,  45  L.  R.  A.  (N.  S.)  368. 
tjie  appeal  was  prosecuted  from  an  order  of 
the  trial  court  refusing  a  temporary  Injunc- 
tion. It  was  urged  that  the  granting  or  re- 
fusal of  a  temporary  injunction  was  a  matter 
resting  largely  within  the  discretion  of  the 
trial  court  or  judge,  and  therefore  should  not 
be  reversed  on  appeal.  Answering  the  con- 
tention, we  said: 

"This  contention  correctly  states  the  rule  in 
this  Jarisiliction.  Reaves  t.  Oliver,  3  Okl,  63, 
41  Pac.  353.  Bat  wh«i  it  appears  by  the  peCi< 
tion  that  plaintifEs  are  entitled  to  the  relief  de- 
manded and  such  relief  or  any  part  thereto  con- 
sists in  restraining  the  commission  or  contin- 
uance of  some  act,  the  comraissioa  or  (xnisedon  ot 
which  will  produce  Injury  to  the  ^alntifbi  a 
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temporary  injunctton  maj  be  ^ated  to  re- 
■tnun  such  act;  and  where  only  qucstiona  of 
law  are  presented  by  the  bill  upon  its  face,  or 
by  the  evidence.  exroFB  of  the  court  or  jodge 
relative  thereto  are  an  abase  of  diBCretion 
which  the  appellate  courts  will  review  and  cor- 
rect." 

While  In  a  certain  sense  the  granting  of  an 
interlocutory  Injunction  rests  in  the  discretion 
of  the  trial  covrt  or  jadge;,  yet  the  discretion 
may  not  be  exercised  arbitrarily  or  caprict- 
oosly,  but  according  to  law  and  well  es- 
tabllsbed  and  familiar  rules  of  practice.  If 
Improperly  exercised  in  any  case,  either  in 
granting  or  refusing  it,  the  oror  ia  one  to 
be  owrected  on  appeal.  If  upon  the  entire 
record  nothing  but  questions  of  law  are  In- 
volTed,  and  it  appears  that  the  injunction 
was  ImpravldeDtly  issued,  it  Is  the  duty  of 
this  court  to  promptly  reverse  the  order  or 
judgment.  As  said  in  High  on  Injunctions 
(4th  Ed.)  i  1496: 

"Bnt  the  rule  that  the  granting  or  denying  of 
a  preliminary  injuDctioc  involves  such  an  exer- 
cise of  judgment  upon  the  part  of  the  chancel- 
lor, as  will  not  be  distnrbed  upon  appeal,  does 
not  apply  to  esses  inv«dving  questions  of  law 
arising  upon  the  face  of  the  bill.  And  where 
it  appears  from  the  nature  of  the  case  and  from 
all  the  facts  that  plaintiff  is  not  entitled  to  an 
injnnctitHi,  it  is  an  abase  of  discretion  to  issue 
the  writ,  and  the  action  of  the  court  in  so  do- 
ing will  be  reversed  on  appesL" 

The  rule  Is  a  very  general  one,  and  the 
authorities  supporUng  it  are  numerous. 
Among  them  are  Oampbell  et  aL  v.  Seaman, 
63  N.  T.  568,  20  Am.  Rep.  B67;  Penrhyn 
Slate  Ckh  T.  Granville  Elec.  &  L.  Co.,  181  N. 
Y.  80,  7S  N.  E.  566,  2  Ann.  Cas.  782;  Godwin. 
Adm'x,  T.  Phlfer,  61  Fla.  441,  41  South.  S97; 
TliompsonTllle  Scale  Mfg.  Co.  t.  Osgood,  26 
Conn.  16 ;  Chestatee  Pyrites  Co.  v.  Cavmders 
Creek  Gold  MIn.  Co.,  118  Ga.  255,  45  S.  E. 
267 ;  Eau  Claire  Dells  Imp.  Co.  v.  City  of 
Eau  Claire,  134  Wis.  548,  116  N.  W.  165,  169; 
Swan  V.  City  of  Indianola,  142  Iowa,  731, 121 
N.  W.  647;  Louisville,  etc.,  Co.  v.  Western 
Union  Td^rapta  Ca,  207  Fed.  1,  124  a  a 
A  673. 

As  the  court  must  upon  final  hearing  decide 
not  only  uptm  the  validity  of  the  contract, 
and  Its  proper  interpretation,  and  the  de- 
fenses thereto  urged  by  the  Quaker  Com- 
pany, as  well  as  the  right  of  the  plaintiff 
company  to  the  form  of  relief  invoked,  and 
because  of  the  fact  that  the  case  Is  before, 
us  upon  an  appeal  from  an  interlocutory  or- 
der, we  refrain  from  any  expression  that 
may  affect  the  ultimate  rights  of  the  par- 
ties, other  than  those  already  oonsfdered  and 
dedded. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  granting  a  temporary  injunc- 
tion is  reversed,  and  the  cause  remanded, 
without  prejudice  to  the  rights  of  the  par- 
tlsB  to  proceed  to  a  final  hearing. 

HABDY,  TURNER,  THACKER,  and 
KANE,  JJ.,  concur. 


CRITTENDEN  T  STATE.   (No.  A-2444.) 

(Criminal  Court  of  Appeals  oi  OUahnna.  Usy 
6,  1017.) 

(a$tta3nu  &r  As  Cosrf  J 

OsnmiAL  Lav  «Ba770(2)  —  Instbitction  — 

ThKOBT  of  "DEWKSDUn. 

"On  a  trial  for  larcMiy,  where  cireumstantisl 
evidence  is  relied  on  for  a  conviction,  and  there 
is  a  direct  conflict  in  the  testimony,  it  is  error 
for  the  trial  court  to  fail  and  refnse  to  instruct 
on  the  law  a;pplicable  to  a  theory  of  the  defense 
which  the  evidence  tends  to  support,  when  the 
defendant  requests  it" 

_  [Ed.  ■  Note.— For  other  cases,  see  Griminai 
Law,  Cent  Dig.  1  1806J 

Appeal  from  District  Court,  (3taoctaw  Coun- 
ty; A.  Eddloaan,  Judge. 

John  Crittenden  was  conlcted  of  the  lar- 
ceny of  live  stock  and  he  brings  error.  Re- 
versed. 

Richardson  &  Warren,  of  Hugo,  for  plain- 
tur  In  error.  S.  P.  Freellng,  Atty.  Gen.,  and 
R.  McMillan.  Asst.  Atty.  Qea.,  for  the  State. 

UATSON,  J.  This  is  an  aiveal  fran  the 
district  court  of  CHioctaw  county.  The  ap- 
pellant, John  GrittendeOf  vras  nmvleted  at 
the  October,  1014,  t«rm  at  raid  court  of  the 
crime  of  larceny  of  live  stotA,  and  his  pun- 
ishment fixed  at  two  years  in  the  peniten- 
tiary. From  this  Judgment  ot  ocmvlctlon  he 
appeals  to  this  court,  and  asks  a  reversal  of 
the  same  for  numerous  reasons,  among  which 
Is  the  failure  of  the  trial  court  to  give  an 
affirmative  luBtmctlon  on  Oie  law  relative  to 
the  defense  interposed  after  such  an  instruc- 
tion bad  been  requested  to  be  given. 

The  state  r^led  for  a  conviction  very 
lai^ly  upon  drcnmstanUal  evidence;  Thei« 
was  iffDof  that  the  steo-  was  sttdoi,  and  that 
a  short  time  ttiereaftw  the  appelant  and  his 
oodefendont,  Julius  Gariand,  were  seen  driv- 
ing the  steer  to  a  sUughterhouse  several 
miles  from  the  place  where  the  allied  taking 
occurred.  The  appellant  claimed  that  he  in 
good  faith  purchased- this  steer  from  his  co- 
defendant,  Garland,  that  he  had  no  knowl- 
edge that  the  steer  had  been  previously 
stolen,  and  In  corroboration  of  the  appellant 
Garland  testified  that  he  sold  the  appellant 
the  steer  for  $35,  and  that  the  appellant  gave 
him  a  check  signed  by  one  Raines,  a  butcher 
at  Ft  TowBon,  OkL  Raines  testilied  that  he 
had  authorized  the  appellant  to  purchase 
sMue  butcher  cattle  for  him,  and  that  the 
appellaut  brought  this  steer  and  a  two  year 
old  heifer  to  him,  and  that  the  appellant  had 
given  a  check  signing  his  (Raines')  name  to 
it  to  Garland  for  $35  In  payment  for  the 
steer,  but  that  he  (Raines)  thought  the  price 
was  too  high  and  refused  to  give  more  than 
930.  Garland  testified  that  he  afterwards 
agreed  to  take  the  $30  for  the  steer,  and  an- 
other check  signed  by  Raines  was  given  .to 
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Garland  In  that  amount  It  la  also  shown  by 
testlmixty  of  a  woman  by  the  name  of  Stan- 
ley that  on  the  same  day  that  the  appellant 
claims  to  have  purchased  this  stew  for 
Raines  he  also  purchased  a  two  year  old 
heifer  from  her,  glTln£  a  check  signed  by 
Haines,  which  was  also  tamed  down,  but 
which  Kaines  afterwards  made  good.  It 
appears,  therefore,  that  the  appelant  pre- 
sented a  defease  supported  by  evidence  to 
the  effect  that  he  came  Into  possession  of  this 
steer  by  purchasing  the  same  In  good  faith, 
believing  that  Qarland  had  a  right  to  sell 
It,  and  that  at  the  time  he  made  the  purchase 
he  was  acting  as  the  agent  for  Balnes,  and, 
as  hereinbefore  indicated,  there  was  evidence 
corroborating  the  testimony  of  the  aiKwllant 
which,  If  believed,  when  taken  in  connection 
with  his  testimony  would  authorize  his  ac- 
qolttaL 

Upon  the  trial  counsel  for  the  defendant 
requested  the  following  Instruction,  which 
was  refused  and  an  exception  to  the  action 
of  the  court  in  refusing  to  give  the  same 
propwly  preserved  at  the  time,  and  in  the 
motion  for  new  trial  and  In  the  petition  in 
error: 

"The  jury  la  Instructed  that,  If  you  believe 
from  the  evidence,  or  have  a  reasonable  doubt 
thereof,  that  the  defendant  Johu  Crittenden 
bought  the  eteer  in  controversy  in  good  faith 
from  Julius  Garland,  not  knowing  the  same  to 
have  been  stolen,  then  in  that  event  you  will  ,ec- 
QUit  the  defendant  3<jba  Crittenden. ' 

The  trial  court  did  not  give  any  instruc- 
tions in  any  way  covering  the  defense  relied 
upon.  In  our  opinion,  therefore,  the  refusal 
to  give  this  requested  Instruction,  or  one  af- 
firmatively covering  the  defense  Interposed, 
is  reversible  error. 

'The  defendant  •  •  •  has  a  right  to  have 
a  clear  and  affirmative  instruction  given  to  the 
jary  applicable  to  his  testimony,  based  upon 
the  hypothesis  that  it  is  true,  and  when  such 
testimony  affects  a  material  issue  in  the  case." 
Payton  v.  State,  4  Okl.  Cr.  316.  Ill  Pac.  666; 
Mcintosh  V,  State,  8  Okl.  Cr.  469,  128  Pac 
735 ;  State  v.  HiU,  63  Or.  451,  12H  Pac.  444 ; 
Harris  V.  State,  11  Okl.  Cr.  412, 146  Pac.  1086. 

In  the  latter  case  thte  coart  bdd: 

"On  a  trial  for  larceny,  where  circumstantial 
evidence  alone  is  relied  on  for  a  conviction,  and 
there  is  a  direct  conflict  in  the  testimony,  It  is 
error  for  the  trial  court  to  foil  and  refuse  to 
instruct  on  the  law  applicable  to  a  theory  of 
the  defense  which  the  evidence  tends  to  lupport, 
when  the  defendant  requests  It" 

It  may  also  be  well  to  state  that  on  the 
material  element  of  the  offense  that  the  prop- 
erty was  taken  without  the  consent  of  the 
owner  the  proof  was  very  slight  In  support 
thereof.  Upon  a  second  trial  we  suggest  that 
as  to  this  element  there  should  be  more  con- 
vincing evidence  than  that  disclosed  by  this 
record. 

For  the  reason  that  the  court  failed  to 
give  an  affirmative  instruction  covering  the 
defendant's  testimony  based  on  the  hypothe- 
sis tliat  it  was  true  when  requested  to  do  so, 


the  judgment  la  reversed,  and  the  csnse  re- 
manded Cor  farther  proceeding. 

DOXLB.  P.  J.,  and  ABMSTRONO,  3^  con- 
car. 


MOODY  V.  STATE.   (No.  A-2429.) 

(Oriminal  Court  of  Appeals  ^  Oklahoma. 
May  6,  1917.) 

(SvUahut  hv  ihe  Court.) 

1.  Cbjxtsal  La.w   «5>511(2)  —  AOCOUFUO 

Testiuokt  —  GoBBOBoaaTioH  —  ComrBC- 

TioN  wrrH  OancE. 
Bvidence  c(»Toborative  of  an  accomplice 
need  not  directly  connect  the  defendant  with 
the  commission  of  the  crime ;  it  is  sufficirat  if 
it  tends  to  connect  him  with  its  commission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  U2&.] 

2.  OanfiNAX,  Law  <a»611<S)  ->  Aooohpuoi 

TeSTIUONT— COBBOBOEATION. 

Evidence  corroborating  an  accomplice  and 
tending  to  connect  the  deiraidant  with  the  com- 
misaion  of  the  crime  need  not  be  direct  but  may 
be  circumstantial  <Hily. 

[Ed.  Note^For  other  oass%  see  Criminal 
Law.  Cant  Dig.  1 1130;] 

8.  Cbihinal  Law  «s3>511(1,  2>— AocoMFUca 
Testimony  —  Cobbobobatioh  —  Bdffi- 

CIENCr. 

It  is  not  essential  that  the  corrobOTating 
evidence  shall  cover  every  material  point  testi- 
fied to  by  the  accomplice,  or  be  sufficient  alone 
to  warrant  a  verdict  of  guilty.  If  the  accom- 
plice is  corroborated  aa  to  some  material  fact 
or  facts  bv  independmt  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the 
crime,  the  jury  may  from  that  Infer  that  he 
speaks  the  truth  as  to  all.  Such  corroborating 
evidence,  however,  most  riiow  mor«  than  the 
mere  commissi  on  of  the  offense  or  the  circum- 
stances thereof. 

[Ed.  Note.— Fw  other  case&  see  Criminal 
Law,  Gent  Dig.  »  1128, 

4.  HouiciDB  «=3234(3)— AccouFLici:  Testx- 
MONT— Sufficiency  op  Corbobobation, 

Corroborating  evidence  in  this  case  examin- 
ed, and  hM  suffldoit  to  snatain  a  eonvictioo. 

[Ed.  Note.— For  other  cases^  see  H<Baicide, 
Cent  Dig.  fi  484.] 

5.  Cbiminai  Law  ^»n70%((9  —  Appkal — 
Harmless  Bbbob— Cboss-Exauination. 

A  judgment  of  conviction  wiH  not  be  re- 
versed beoiuse  of  the  refusal  of  the  cotut  to 
permit  further  cross-ezaminatifm  of  one  of  the 
accomplices  where  it  is  apparent  that  full  <^ 
portunity  was  given  for  cross  and  rccross  exam- 
mation,  and  it  is  not  tAown  that  any  new  or 
material  matter  not  already  covereo  by  the 
previous  cross-cxaminatioo    to  be  inquired  into. 

[Ed.  Notei- For  oth»  easesi  see  Criminal 
Law,  Cent  Dig.  1  3133.] 

6.  Gbiminai.  Law  «=»1111(1)— Appeal— Bec- 

OBID— ABGUMENT  OF  COUNTT  ATTOBNET. 
Where  the  argument  of  the  county  attorney 
is  not  takra  down  in  shorthand  and  embodied  in 
the  record  in  full  and  a  dispute  arises  as  to  what 
was  said  in  argument  this  court  is  bound  by  the 
finding  of  the  trial  court  recited  in  the  record 
aa  to  what  occurred. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  i  2894.] 

7.  CamiNAL  Law   «=»1171(5)  —  Appkai.  — 
Harmless  Ebbob— Abqumejvt. 

Where  the  record  affirmatively  discloses  that 
the  argument  of  the  cotmty  attorney  was  not  a 


tt3>For  ettm  cssss  see  ssm*  topic  and  KBY-NUMBER  la  all  Ker>Mamband  DlfMts  aad  ladaus 

Digitized  by  Google 


OkL) 


MOODT 


t.  STATE 


677 


comment  npon  the  fallnre  at  the  defendant  to 
testify,  but  was  a  ooouaent  upon  certain  evi- 
dence introduced  in  the  caae,  and  waa  made  in 
reply  to  aignmrat  along  rimlutr  lines  l>y  eoansri 
for  defendant,  t^  judgmrat  of  eoovlction  will 
not  be  rerened.  In  order  to  constitate  reversi- 
ble error  the  argument  complained  of  mast 
amount  to  a  direct  or  indirect  comment  on  the 
fcUuT*  at  the  defendant  to  U^Htj  In  his  own 
hebaU. 

[Ed.  Notfc— For  other  cam,  see  (^iminal 
lAw,  Cent  Dig.  I  8127.] 

fAddttlonta  Byllabtu  by  mHorM  Sto^J 
8.  Cbiminal  IiAW  «3>863(1)  —  Comduot  or 

TSLLL—BimOALLlIIQ  JUBTt— STATOTB. 

Where  all  thiat  was  said  by  the  baUiff  to  the 
jury  in  a  capital  case  in  recalline  tlwm  into 
court  waa  "by  order  of  the  oourt**^  and  m  the 
presence  of  the  Judge,  and  where  nothing  oc> 
cnrred  tending  to  prejudice  the  defendant  s  sub- 
vUntial  rights,  it  waa  within  the  trial  court's 
discretitm  under  Ber.  Laws  1910,  f  6906.  to  re- 
call the  jury  to  ^  additional  instructions  or 
to  correct  the  insCmctions  already  given;  the 
defendant  being  present. 

[Ed.  Note.— For  other  cases,  bm  Oriminal 
Law,  Gent  Dig.  SS  2065.  2006.] 

Appeal  from  District  Conrt,  Pottawatomie 
Connty;  Frank  Mathews,  Judge. 

Samuel  Moody  waa  convicted  of  murder, 
and  be  appeahi.  Affirmed. 

The  appellant,  Samuel  Moody,  and  the  de- 
ceased, W.  P.  Bausln,  were  farmers  and  had 
lived  prior  to  the  date  of  the  alleged  homi- 
cide on  January  1,  1914.  for  many  years  on 
adjoining  farms  la  J/incoln  county,  OKI. 
Eausin's  farm  was  directly  north  of  Moody's. 
Late  in  the  evening  of  January  2,  1914, 
Eausin  was  found  dead  In  a  Uttle  ravine 
In  his  wood  pasture  northeast  of  his  house, 
and  between  a  half  and  three-quarters  of  a 
mile  northeast  of  Moody's  house.  His  team, 
hitched  to  a  wagon  half  loaded  with  wood, 
was  found  200  or  300  yards  from  where  the 
body  lay.  The  tracks  of  the  wagon  wheels 
when  followed  back  toward  the  body  dis- 
closed that  the  team  had  been  standing  for 
some  time  near  the  body.  There  were  evi- 
dences of  the  fact  that  the  horses  had  been 
tramping  there.  An  examination  of  the  body 
of  the  deceased  disclosed  that  he  had  been 
shot  in  the  bead;  bis  nose  being  shot  off  and 
his  eyes  shot  out  The  wound  was  appar- 
ently a  shotgun  wound  inflicted  with  No.  4 
shot.  Very  early  the  next  morning  shoe 
prints  of  human  beings  were  found  by  cer- 
tain witnesses  near  the  body.  One  shoe  print 
and  one  larger  one  led  to  and  from  a  little 
ravine  and  thence  In  the  direction  of  the  ap- 
pellant's house  up  to  his  orchard  near  his 
house.  At  that  time  the  appellant  had  some 
renters  living  on  his  farm  in  a  Uttle  house  a 
short  distance  from  bis  bouse  and  between 
bis  house  and  the  house  of  the  deceased.  On 
the  1st  day  of  January,  1914.  along  in  the 
afternoon  of  that  day,  persons  living  In  the 
tenant  house  on  Moody's  farm  saw  Tommle 
Moody,  a  boy  13  years  old,  and  son  of  the  ap- 
pellant and  Alfred  or  Sammle  Eltzhugb,  a 
neighbor  negro  boy.  about  14  years  old,  go- 


ing fnHn  the  direction  of  the  appellaiU;'s 
boose  in  the  direction  of  where  the  deceased 
was  found.  These  parties  saw  tbat  the  Fitz- 
fangh  boy  was  carrying  a  shotgun  at  that 
time,  bnt  do  not  remember  of  seeing  Tommle 
Moody  carrying  any  weapon  at  all.  On  the 
evening  of  the  3d  of  January  the  appellant 
and  these  two  boys  were  arrested  and  .  held 
In  the  JaU  at  Chandler,  the  county  seat  A 
few  days  later  the  Fitzhngh  boy  was  released 
and  turned  over  to  bis  f&ther.  and  on  the  way 
back  home  be  confessed  the  crime  to  his  fa- 
ther and  ancle  and  told  them  that  tbe  de- 
fendant bad  sent  bis  son,  Tommle  and  blm 
(Fltzhogb)  out  to  murder  old  man  Bausln, 
and  that  he  had  furnished  him  (Fitzhugb) 
with  a  shotgun  shell  loaded  with  No.  4  shot 
with  which  to  commit  the  act  Tbe  father 
of  Fitzhngh  Immediately  returned  and  de- 
livered Sammle  to  the  sheriff.  Later  Tom- 
mle Moody  confessed  his  connection  with 
the  crime,  testify  ing  tbat  It  was  committed 
in  the  manner  as  detailed  by  Fltzhugh.  They 
testified  substantially  that  Alfred  (Sammle) 
Fitzhugb  came  to  tbe  defendant's  bouse  on 
tbe  afternoon  ot  January  1st  about  3  or  4 
o*clo<^;  tbat  appellant  and  bis  sou,  Tommle, 
bad  been  away  from  home  a  part  of  tbat 
day  for  the  purpoee  of  renting  another  farm; 
that  the  appellant  invited  Fitzhugb  Into  bis 
house,  and  a  short  time  thereafter  began  to 
talk  about  the  deceased,  and  demanded  tbat 
Fltzhugh  and  his  son,  TcHumie,  go  and  kill 
the  deceased.  Tommie  at  that  time  was  in 
tbe  kitchen  stacking  the  dinner  dishes.  His 
father  brought  him  Into  the  room  where 
Fitzhugb  was  and  told  him  what  he  wanted 
them  to  do.  About  that  time  Tommle  looked 
out  of  the  window  and  saw  the  deceased  go- 
ing from  his  home  over  into  bis  woods  pas- 
ture. He  called  his  fatber's  attention  to 
tbat  fact,  and  Immediately  his  father  told 
them  to  go  and  kill  Rausln.  Fltzhugh  bad 
bis  shotgun  with  him,  and  tbe  appellant  told 
Tommle  to  ^ve  Fitzhugb  tbe  No.  4  shell, 
and  for  him  (Tommle)  to  go  along  and  take 
bis  gun  and  help  kill  Rausln.  In  compliance 
thereto  these  -boys  went  directly  to  where 
the  deceased  waa  loading  wood,  and  the  Flt^ 
bugh  boy  shot  the  deceased  In  the  forehead, 
and  immediately  thereafter  Tommie  Moody 
shot  at  the  deceased,  but  the  deceased  was 
falling  and  Tommie's  shot  went  over  his 
bead.  Thereafter  tbe  Fltzhugh  boy  went  di- 
rectly to  his  home,  which  was  east  of  and 
within  sight  of  the  place  where  tbe  homicide 
was  committed.  Tommie  Moody  went  back 
home  and  Immediately  told  bis  father  what  • 
had  happened.  Tommle  testifies  that  after 
dark  tbat  evening  his  father  said,  "Well,  I 
am  going  over  to  see  whether  Rausln  Is 
dead,  and  If  be  Isn't  dead  I'll  finish  him," 
and  that  his  father  took  the  shotgun  and  left 
the  house,  and  that  when  he  returned  be.. 
Tommie,  was  asleep;  also  that  when  he  got 
home  he  said  to  bis  father,  "I  have  done  an 
awful   dirty   trick."     His   father  replied,. 
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"Well,  go  on  and  flnlsli  op  yonr  chores  and 
Bay  nothing  about  it"  Toniinle  also  testified 
that  just  before  he  and  Fltzhugb  separated 
after  the  killing  be  told  Fitzbugh  not  to 
sa;  anything  about  It,  or  about  the  fitct  that 
his  father  had  told  them  to  kill  Bausln. 
Tommie  also  testified  that  on  one  or  two  oc- 
casions previous  to  the  killing  bis  ftither 
had  attempted  to  get  him  to  WU  Rausln,  but 
that  his  nerve  failed  him. 

Harve  Rausln,  a  coufiln  of  the  deceased, 
testified  that  a  short  time  before  the  homl- 
dde  on  a  foggy  morning  be  was  out  by  a 
haystack  near  the  line  of  Moody's  and 
Rausin's  farms,  and  that  Moody  was  out 
there  with  a  shotgun.  Harve  Rausin,  In  ad- 
dition, tesUfled  that  after  the  first  trial  at 
the  Jail  In  Chandler  he'  had  a  conversation 
with  appellant  about  seeing  him  at  the  hay- 
stack with  the  shotgun,  and  the  appellant 
said  in  substance,  "Yes,  Harve;  t  was  there; 
I  wouldn't  have  harmed  a  hair  of  your  bead; 
It  was  Old  Bill  that  I  was  after." 

niere  la  evidence  tending  to  show  that 
there  had  been  111  feeling  between  the  ap- 
pelant and  the  deceased  for  a  great  number 
of  years;  that  the  appellant  had  made  ex- 
pressions of  111  will  at  various  times,  and  bad 
said  on  one  or  more  occasions  to  certain  wit- 
nesses that  he  on^t  to  kill-  the  deceased,  and 
that  he  Intended  to  shoot  blm  into  bug  dust, 
etc.;  that  abont  a  month  before  the  homi- 
cide certain  mules  belonging  to  the  appel- 
lant got  Into  the  deceased's  corn  patch,  and 
that  the  deceased  impounded  them  and 
diarged  the  appellant  $1.50  aa  damages. 
Hils  action  on  the  part  of  the  deceased  out- 
raged the  appellant  very  much,  and  on  the 
secimd  day  after  the  killing  appellant  said 
to  his  tenant,  Kelly:  "That  $1.50  Rausln 
charged  me  for  those  mules  was  the  cause 
of  his  death."  There  Is  also  evidence  in 
the  record  tending  to  show  that  on  several 
occasions  after  the  killing  the  appellant  made 
contradictory  statements  regarding  the  homi- 
cide; also  evidence  to  show  that  a  short  time 
prior  to  the  bomldde  tbat  the  appellant  and 
his  son,  Tommie,  purchased*  some  shotgun 
shells  loaded  with  No.  4  shot  The  testi- 
mony discloses  that  after  these  tracks  were 
found  leading  from  the  body  of  the  deceased 
that  the  sherier  and  some  parties  with  him 
to<^  the  shoes  of  Moody  and  placed  them  In 
these  tradES,  and  tbat  his  shoes  fit  the  lar- 
ger tracks  exactly. 

The  defendant  was  first  tried  In  Lincoln 
county,  and  a  verdict  of  guilty  was  returned 
imposing  the  death  penalty.  A  new  trial  was 
granted  and  the  venue  changed  to  Pottawa- 
tomie county.  Upon  the  second  trial  a  ver- 
dict of  guilty  was  returned  and  punishment 
fixed  at  imprisonment  for  life.  The  appel- 
lant did  not  become  a  witness  In  his  own  be- 
half. He  asks  the  reversal  of  this  Judgment 
because  of  namerDua  alleged  errors,  wMch 
will  be  discussed  In  Uie  body  of  the  oplnitnL 

F.  A.  Rlttenhouse  and  A.  Foster,  both 
of  Chandler,  for  plaintiff  in  error.    S.  P. 


Freellng,  Atty.  Oen.,  R.  BfcMlllaiU  Asst  Atty. 
Gen.,  and  Streeter  Speakman,  Co.  Atty.,  of 
Chandler,  for  tlie  State. 

&£ATSON.  J.  (after  stating  the  fhets  as 
above).  [1}  It  Is  alleged  that  the  court  erred 
in  admitting  teatimony  ot  Tommie  Moody 
and  Alfred  (Sammie)  Fitshugh  covering  all 
their  acts  and  statements  at  the  time  of  the 
killing  of  J.  W.  Bansln  before  any  other 
evidence  was  introduced  on  the  part  of  the 
state  to  establish  the  tact  that  a  con^lracy 
existed  between  these  witnesses  and  the  ap- 
pellant to  kUl  the  said  Bansln.  The  witness- 
m  Tommie  Moody  and  Fltzhugh  were  ftc- 
complices.  T7nder  onr  statutes  th^  were 
competent  witnesses ;  tlie  fact  that  th^  wore 
accomplices  going  only  to  their  credibility 
and  requiring  proof  tndepradmt  of  their  tes- 
timony and  corroborative  thereof  whidi  tend- 
ed to  connect  tbe  aKKlIant  with  the  com- 
mission of  the  <^ense.  miere  is  no  role 
of  law  or  decision  In  this  state  to  the  effect 
that  an  accomplice  may  not  testify  to  the 
conspiracy  or  the  facta  fmndng  a  part  of 
tlie  res  gests.  Oar  statutes  simply  j^vide 
that  before  a  convlctimi  can  be  had  upon  the 
testimony  of  an  accomplice  there  must  be 
corroboration  as  above  indicated,  and  it  is 
not  necessary  that  Such  corroboration  should 
be  first  Introduced.  The  testlmmiy  there- 
fore ot  Tommie  Moody  and  Fltzhngji  does 
not  come  within  the  scope  of  those  decisions 
which  hold  that  the  declarations  of  a  con- 
spirator made  to  third  persons  In  the  absence 
of  his  coconspirator  are  not  competent 
against  the  coconspirator  until  some  Inde- 
pendent erldenoe  of  the  conspiracy  Is  shown. 
The  evidence  of  these  witnesses  Is  controlled 
by  the  statutes  relating  to  accomplices,  and 
the  cases  dtcd  by  counsel  for  plaintiff  in  er- 
ror are  not  In  iwlnt  to  support  this  contention. 

[2-41  But  it  is  also  contended  that  there 
was  net  sufficient  corroboration  to  Justify  a 
conviction.  With  this  contention  we  are 
unable  to  agree.  Independent  of  the  direct 
t(?stimony  of  Tommie  Moody  and  Fitzhugh 
connecting  the  defendant  with  the  commis- 
sion of  this  crime,  the  record  discloses  a 
number  of  circumstances  which,  when  con- 
sidered together,  In  our  opinion,  tend  also  to 
connect  the  defendant  with  It.  Standing 
alone,  these  Independent  facts  and  fdrcum- 
Btances  would  not  be  sufficient  to  authorize 
a  verdict  of  guilty,  but  under  our  statutes 
the  corroboration  of  an  accomplice  does  not 
have  to  be  snfflclent  to  establish  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt. 
It  is  sufficient  if  it  tends  to  connect  the  de- 
fendant with  the  commission  of  the  offense. 
These  independent  fficts  and  drcumstanoes 
must  go  farther  than  the  mere  proof  of  the 
commission  of  the  offense  or  proof  of  the  cir- 
cumstances surrounding  its  commission. 

Counsel  for  the  state  have  divided  the  cor- 
roborating testimony  into  four  classes,  vie: 
First,  footprints ;  second,  admissions  against 
interest;    third,   false   and  contradictory 
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8tatem«it8;  fourth,  exprvB^VBOB  tit  Ul  will,, 
tbreatB,  and  hostile  acts  toward  the  deceased 
—and  have  dUaaased  these  variouB  sabdiTl- 
Oxms  In  the  order  above  Indicated. 

The  subdlTlEdons  above  given  ajjipavr  to 
correctly  cover  the  dasses  of  conoboratlva 
evidence  adduced  upon  the  trlaL 

First,  aa  to  the  footprints: 

Tominie  Moody  testified  that  after  Sammle 
Fltzhoi^  and  Umself  had  abot  the  deceased 
be  went  Immediately  home,  qnoUng  from  hla 
testimony  as  follows: 

"  •  *  *  And  I  went  on  and  dtaie  op  tlia 
chores,  and  that  night  aboat  7  o'clock  my  father 
put  on  hifl  coat  aod  got  his  fpin  and  says,  "Tom- 
my, I  am  KoinfT  to  see  if  Ransin  is  dead,*  and  he 
says,  'If  he  ain't  dead  I  will  flni^  him,*  and 
he  went  on  oat,  and  I  was  asleep  when  he  came 
back." 

In  corroboration  of  this  atatemrat  of  T(Hn- 
fflle  Uoody  that  his  fathnr  did  go  from  his 
house  the  night  after  the  homldde  to  the 
body  of  the  deceased  the  state  Introduced  the 
witnesses  Henry  Oriswfdd.  O.  R.  Ellla,  and 
O.  C.  Burgess.  The  snbBtance  of  the  testi- 
mony of  these  witnesses  Is  that  the  next 
morning  after  the  body  was  found,  very 
early  In  the  morning,  they  went  to  where 
the  body  of  the  deceased  had  been  found  and 
fbund  the  footprints  of  human  beings  nenr 
that  place  leading  to  a  little  raving  and  fol- 
lowing tlie  ravine  In  ttae  dlrectiUm  of  the  ap- 
pellant's house  and  np  to  the  appellant's 
prranlsee,  and  near  to  his  house ;  that  these 
tracks  were  then  marked  so  as  to  be  identi- 
fied; ,tbat  the  next  day  the  witness  Bur- 
gess, togethOT  wltti  others  who  were  present, 
Including  the  witness  Kelly,  took  the  shoes 
worn  by  the  defendant  and  placed  them  In 
these  tracks  which  had  theretofore  been 
marked,  and  that  the  shoes  of  the  appellant 
fitted  exactly  into  the  larger  tracks;  that 
after  the  first  trial  of  the  appellant,  while 
be  was  still  In  Jell  awaiting  a  seomd  trial, 
the  appellant  said  to  Burgess  that  his  testi- 
mony regarding  the  tracks  was  correct,  but 
that  these  tracks  were  not  his  tracks,  that 
they  were  the  tracks  of  Will  Kelly,  and  that 
Will  Kelly  had  made  them  there  that  night, 
that  he  had  seen  Will  Kelly  go  straight  in 
that  direction,  and  that  he  afterwards  came 
back  from  there.  But  the  evidence  shows 
that  Will  Kelly  had  placed  his  shoes  In  the 
tracks,  and  that  the  tracks  found  were  too 
large  for  Kelly*8  shoes,  and  also  Kelly  tes- 
tified that  he  bad  not  been  In  that  direction 
the  afternoon  or  the  evening  of  the  hMnlelde. 
Now,  It  Is  clear  that  the  uncontradicted  tes- 
timony of  Tommte  Moody  that  his  father  told 
him  to  go  over  there  and  murder  Rausln,  to- 
gether with  hts  statement  that  after  he  came 
back  and  told  his  father  that  be  had  mur- 
dered him,  and  his  further  statonent  that 
his  father  told  him  that  he  was  going  over 
to  the  scene  of  the  homicide  to  see  whether 
Bausln  was  still  alive,  and,  If  not,  be  would 
finish  him,  taken  In  connection  with  the  fact 
that  tracks  were  discovered  leading  up  to 
and  away  from  the  scene  of  the  boml<dde^ 


whidi  tracks  fitted  exactly  the  shoes  of  the 
an;>ellant,  oorrob(H»te  Tommle  Moody  in  his 
statement  that  his  father  wmt  over  there  te 
see  if  Ransin  was  dead,  and,  If  not,  to  finish 
him.  It  also  corroborates  his  statement  that 
his  father  had  knowledge  of  the  commlsidon 
of  the  offense  or  else  he  would  not  have 
gone  to  the  soene  of  It,  .and,  standing  as  it 
does  without  further  ^planatlon,  tends  to 
connect  appellant  with  its  commission.  This 
drcnmstance  Indicates  dearly  that  ai^llant 
visited  the  scene  of  the  homldde  either  at 
the  time  It  maa  committed  or  subeeauent 
thereto. 

It  after  the  crime  ms  eommltted  and  aft- 
er hts  son  had  CMifesaed  to  Its  commission, 
if  innocent,  It  must  have  been  for  the  pur- 
pose of  ascertaining  whether  or  not  his  son 
was  telling  the  truth,  and,  If  not  conne^ed 
with  the  commission  of  the  crime  In  any  way, 
it  is  unnecessary  for  this  court  to  indicate 
what  an  Innocent  man  would  have  done  un- 
der sndi  circumstances.  And  It  is  well  es- 
tablished that  the  evidence  corroborating  an 
accomplice  and  trading  to  connect  the  de- 
fendant with  the  commlsshm  of  the  crime 
need  not  be  direct,  hut  may  be  circumstantial 
only.  State  v.  Jwes,  115  Iowa,  118^  8S  N.  W. 
106 ;  Jefferson  v.  State,  110  Ala.  8»,  20  South. 
434 :  People  v.  Mayhew,  ISO  N.  Y.  846,  41  N. 
EL  971.  Indeed,  If  direct  evidence  al<Hie  were 
required,  it  wonid  be  practically  impossible 
In  00  per  cent,  of  the  cases  to  corroborate  an 
accomplice,  and  many  persons  who  aid  and 
abet  in  crimes  secretly  committed  would  es- 
cape punishment.  In  cases  where  circum- 
stantial evidence  is  relied  upon  for  a  convlc- 
tioD  the  similarity  of  footprints  found  at  or 
near  the  scene  of  the  homicide  with  those  of 
the  accused  or  their  corresiwndence  with  his 
shoes  have  been  permitted  to  be  shown. 
Hodge  V.  State.  97  Ala.  37,  12  South.  164,  38 
Am.  St,  Rep.  145 ;  Jenkins  v.  State,  45  Tex. 
Or.  R.  173,  75  S.  W.  312 ;  Davis  v.  State,  126 
Ala.  44,  28  South.  617.  And  why  should  such 
evidence  be  permitted  unless  tending  to  con- 
nect the  accused  with  the  commission  of  the 
offense? 

If  In  cases  where  circumstantial  evidence 
is  relied  upon  for  a  conviction  such  foot 
prints  may  be  proven,  with  what  reastxi  may 
it  be  argued  that  the  proof  of  such  circum- 
stances does  not  tend  to  connect  the  accused 
with  the  commission  of  the  offense  when  cor- 
roborative of  the  testimony  of  an  accom- 
plice? In  either  event  such  evidence  is  com- 
petent only  because  it  tends  to  connect  the 
defendant  with  the  commission  of  the  of- 
fense. 

Second,  admissions  against  interest: 
The  witness  Will  Kelly  testified  as  fol- 
lows: 

"Q.  IHd  you  have  a  conversation  with  Moody 
Friday,  evenine  about  Rausin,  Friday  after 
New  Year's?  A.  Friday  evening  as  I  went  up 
to  feed  my  hogs,  after  we  beard  about  the  kilf- 
ing;  it  was  late,  pretty  close  to  night,  and  I 
went  up  to  feed  my  hogs,  and  as  I  was  going 
by  be  says,  'Will*  that  d<dlar  and  a  haU  was 
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tbe  occasioD  of  old  man  Baa^'a  htSng  dead.* 
Q.  You  testified  awhile  ago  that  RaaaiD  put 
op  your  and  Mr.  Moody's  mulee  or  hones?  A. 
Yes,  sir;  that  is  right.  Q.  State,  if  you  know, 
how  much  Rauidn  charged  Moody  for  his  horses? 
A.  A  doUstr  and  a  hall" 

The  fioregotng  statement  of  the  acensed  In- 
dicates that  Immediately  after  13ie  ciime  be- 
came known  be  was-acqualnted  wltli  the  mo- 
tive  nnderlylog  Its  commlsaloD,  and,  taken 
Into  CMinectton  vlth  the  other  testimony  In 
the  record  that  the  deceased  and  the  accus- 
ed had  a  difficulty  over  the  Imponnding  of 
the  accused's  mules  a  ediort  time  prior  to  tbe 
commission  oi  the  homldde,  the  remark 
made  to  Kelly  and  tending  to  corroboiate 
the  te8tlm<my  of  the  accomplices  was  a  clr> 
comstance  tending  to  establldi  a  motive  tar 
thexommlsslon  of  tbe  offense,  and  while  tbe 
prdK  at  motive  la  not  indispensable  In  order 
to  prove  guilt,  yet,  where  crimes  are  com* 
mltted  secretly  and  a  motive  la  Ethown,  any 
testimony  that  tends  to  prove  a  motive  on 
tbe  part  of  the  acensed  for  committing  tbe 
crime  is  competent  as  a  drcomatance  tending 
to  connect  him  with  tt 

Also  tbe  witness  O.  O.  Burgess  testified  re- 
garding a  conversatlrai  betwe«i  Harve  Bau- 
sin  and  tbe  accused  after  the  first  trial  as 
follows: 

''I  nnloeked  the  jail  6oor  and  was  ataading 
wiUi  my  hand  on  the  door,  and  Mr.  Harre 
Rausin  came  up  end  was  talking  to  Mr.  Moody, 
and  he  said,  'Moody,  I  don't  want  you  to  hold 
I  any  grouch  against  me.'  He  says,  'It  is  all 
over  now ;'  and  be  says,  'I  stated  tiiat  you  were 
there  at  tbe  bayatack  wltb  a  ahotguu,  and  be 
says,  'la  that  bo?*  and  Moody  aaya,  'It  ia  "fo, 
Uarve.'  (Defendant  objecta  Overruled.  '£x- 
o«>pt{on.)  He  says,  'It  is  so  Harve:  I  wouldn't 
have  harmed  a  oair  on  yotir  hea^  Harve*,  it 
was  Old  Bill  I  was  after.' " 

This  testimony,  left  as  it  was,  nneqtlalned 
and  uncontradicted,  tended  to  establish  tbe 
'  fact  that  prior  to  the  h<nnlcide  the  accused 
was  carrying  a  shotgun  near  the  premises  ot 
tbe  deceased  lying  In  wait  for  him,  toiding 
to  estabUsh  a  desire  on  the  part  of  accus- 
ed to  do  the  deceased  some  great  bodily 
harm. 

In  tbe  conversation  with  Harve  Bansin  In 
the  presence  of  Burgess  the  accused  admitted 
that  at  tbe  time  be  was  lying  In  wait  at  the 
haystatft  with  bla  shotgun,  on  tbe  foggy 
morning  between  Chriatmas  and  New  Year's, 
be  was  after  "Old  Bill." 

Was  that  statement  made?  Bansin  and 
Burgess  both  testify  ttiat  it  was.  Aa  wit- 
nesses neither  of  tbem  were  impeached  or 
omtradicted,  and  if  it  was  true  ttat  tJie  ac> 
cnscd  "was  after  Old  Bill"  with  a  8ho^ 
gun  between  Christmas  and  New  Year's,  that 
fact  corroborates  Tommle  Moody's  and  Fltz- 
bugb's  testimony  to  the  effect  that  tbe  ac- 
cused directed  tbem  to  tOumt  tbe  deceased 
on  New  Year's  Day.  While  not  directly  ctm- 
necting  the  accused  wltb  the  killing,  It  was  a 
circumstance  tending  to  prove  that  Just  a 
few  days  prior  to  tbe  bomldde  tbe  accused 
desired  the  deceased  out  of  bis  way.  It  In- 
dicated a  design  <hi  the  imrt  ot  the  accused 
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to  klU  deceased.  Tbia  admlaslon  of  tbe  ac- 
cused that  be  was  lying  in  wait  at  Uiat  time 
with  a  deadly  weapon  for  tbe  deceased  la 
a  (drcamstanoe  pnq>erly  admitted  In  eridoice 
as  tending  strongly  to  connect  the  accused 
with  the  commission  of  the  bfHnldde  which 
occurred  within  a  short  time  thereafter.  Ad- 
mlsslons  similar  to  this  have  been  h^d  to  be 
suflldent  corroboratl<m  of  an  acocnnpllee; 
IPeoplB  T.  Oleveland,  49  CaL  677;  Peo]^e  v. 
Davis,  135  OaL  182,  67  Pac.  09;  State  t. 
Hennessy^  6S  Iowa,  ^9,  7  N.  W.  641. 

Tbe  testlmray  of  Harve  Bausln  that  tbe 
accused  was  lying  in  wait  with  tbe  shotgun 
shortly  befi^re  tbe  homicide  and  the  admis- 
sion afterwards  made  by  tbe  accused  that 
at  that  Ume  be  was  "after  Old  Bill"  (tbe  de- 
ceasei^  Indicates  an  Intent  on  the  part  of  the 
accused  to  unlawfully  take  the  llfb  of  the 
deceased  at  that  Ume. 

A  criminal  Intent  b^ng  a  matorlal  ele- 
moit  of  tbe  crime  chained,  corrobomtioQ  of 
an  acoHnpllce  on  snch  element  by  lndQ>eiid- 
ent  evidoice  has  beea  held  to  be  aufllclent. 
Peeple  V.  Davis.  21  Wend.  (N.  Y.)  800;  Peo- 
ple V.  Josselyn,  89  CaL  388. 

"Proof'  of  a  mc^ve  and  intent  to  ctHomit  a 
crime  which  there  was  evidence  to  show  had 
been  oMnmitted  *  *  *  would  legitimately 
tend  to  atrengtben  a  belief  in  tbe  statement  tn 
tbe  accomplice  that  they  had  committed  it." 
Com.  V.  Chaae.  147  Mass.  697,  18  N.  E.  865. 

Third,  contradictory  statements: 

Accused  made  contradictory  statements 
concerning  tbe  tracks  leading  away  from  the 
place  where  tbe  body  of  the  deceased  was 
found  to  the  premises  of  the  accused.  The 
accused  told  the  witness  Newby  shortly  after 
he  was  arrested  that  he  was  satisfied  he 
could  name  tbe  party  who  did  the  killing, 
and  Indicated  Alfred  (Sammle)  Fitzhugh. 
lAter  on  during  the  same  day  the  accused  in 
a  conversation  with  the  sheriff  (BuzkI)  made 
a  different  statement  conflicting  wltb  th'e 
statement  made  to  Newby. 

Tbe  sheriff  testified  as  follows: 

"A.  He  said  that  if  we  would  get  a  big  negro 
boy  by  the  name  of  Asbcrry  Uiat  we  w<^d 
have  the  right  man ;  that  he  had  seen  turn  come 
up  by  his  ^ace  that  evening  while  be  was  fixing 
stHne  shafts;  that  be  seemed  to  be  excited  and 
was  in  a  hurry,  and  walking  very  fast.  Q.  Oid 
be  say  what  dlrecticm  be  came  from?  A.  Yes; 
he  said  that  be  came  from  the  north  and  went 
right  on  south  from  bis  place  towards  tbe  road. 
Q.  Anything  said  about  tbe  size  of  bis  shoes? 
A.  He  said  he  wore  tbe  same  tuze  shoe,  or  about 
the  same  aise  of  hia^  and  would  make  a  track 
about  like  hia" 

After  the  first  trial,  and  some  time  during 
the  month  of  September,  the  accused  had  a 
oonversaUon  with  tbe  witness  Burgess  wifii 
,  retereace  to  tliese  tracks  In  which  be  said: 

"A.  Moody  said  that  what  I  swore  about  the 
tracks  was  true :  that  the  tracks  were  there, 
and  they  were  Bill  Kelly's  tracks;  that  he 
saw  Bill  Kelly  go  from  there  stmignt  in  that 
direction ;  and  that  be  came  back  afterwards 
from  there.  Q.  Did  he  say  anything  farther 
about  it?  A.  No,  air.  Q.  Now  wbat  did  you 
testify  ?  (Objection.  Overruled.  Exception.) 
A.  Do  you  mean  in  the  fMmer  trial?  Q.  Yes, 
at,    A.  I  had  testified  that  these  ahoee  fitted 
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the  tru^L  Q.  State  whether  or  not  your  tes- 
timony then  was  the  Bame  as  now,  (Objection, 
Overruled.    ExcepdMi.)   A.  I  think  It  ia." 

Burgeas  alao  testified  that  WUl  Kelly  vas 
with  blm  ^en  be  measured  the  tracks  lead- 
ing from  the  body,  and  that  Kelly  pnt  bis 
shoes  Into  those  tractES,  and  that  the  tracks 
were  too  long  fw  Kelly*a  shoes.  WUl  Kelly 
testified  that  he  was  at  home  on  the  after- 
noon  of  New  Tear's  Day,  and  that  he  did 
not  go  In  the  dlrectlw  at  the  place  where 
the  body  was  found  that  afternoon  or  ere- 
nlng.  There  was  also  evidence  In  the  reo* 
ord  that  the  negro  Asberry  had  left  Chat 
commtmity  on  a  train  about  noon  of  New 
Tear's  Day.  The  accused  eridraitly  realized 
the  importance  of  the  necessity  to  nplaln 
away  these  tracks  wMch  were  found  at  and 
,  near  the  scene  of  this  homlt^e,  and  the  fact 
that  he  made  contradictory  statements  con- 
cernhig  these  tracks,  whldi  statements  were 
afterwards  sbomi  to  be  fals^  In  our  opinion 
was  compet^it  evidence  to  go  to  the  Jury  as 
tttidlng  to  corroborate  the  accomplices  and 
tending  to  connect  him  with  the  offense. 
Fourth,  expressions  of  111  will  and  threats: 
The  record  also  shows  certain  expressions 
of  111  will  and  threats  made  by  the  accused 
toward  the  deceased  a  lOiort  time  before  this 
b(nnlclde  such  as  "he  woald  shoot  old  man 
Rausln  into  bug  dust,  if  it  was  the  last  thing 
he  did,"  to  the  witness  Berry,  and  again  a 
rimllar  expression  to  the  witness  Kelly  on 
the  morning  that  the  homicide  was  commit- 
ted. 

In  the  case  of  Roberts  t.  State,  96  Ark. 
68.  131  S.  W.  60,  it  was  held: 

"On  a  trial  charging  accused  with  being  an 
accessory  before  the  fact  to  murder,  the  testi- 
mony of  &  witness  that  be  ehot  decedent  and 
waa  hired  to  do  so  by  accused,  who  furnished 
the  weapon,  is  suffidcotly  corroborated  by  proof 
the  ill  will  of  accused  towards  decedent  and 
of  threats  by  accused  to  do  decedent  harm." 

Other  cases  to  similar  ^ect: '  People  t. 
McLean,  U  Cel.  480,  24  Pac.  S2;  People  t. 
Uartm,  19  Gal.  App.  296, 125  Pac.  919;  Com- 
monwealth  r.  Chase,  147  Maas.  087,  18  N. 
E.  666. 

We  reach  the  conclusion,  therefor^  that 
the  testimony  of  the  accomplices  in  this  case 
was  snftlclently  corrob4»ated  by  iodependrat 
eridenee  t«iding  to  connect  the  accused  with 
the  ocMnmisslon  of  the  offense. 

LI]  Nor  do  we  brieve  that  the  court  abus- 
ed its  discretion  in  refusing  to  permit  the 
witness  Sammie  Fitshngb  to  be  recalled  for 
farther  cross-examlnaticm.  The  record  dis- 
closes that  this  witness  was  very  thoroughly 
croas^amlned  on  all  phases  of  the  cas^  and 
It  is  not  shown  that  it  was  desired  to  cross- 
examine  him  on  any  matter  not  already 
touched  upon ;  It  appearing  that  cotinsel  for. 
accused  merely  desired  to  further  croes-ex- 
aniiie  the  witness  retire  to  the  conversa- 
tion he  had  with  his  father  and  uncle  when 
he  first  disclosed  the  accused's  connection 
with  the  offense.  This  matter  was  thorough- 
ly gone  into  on  cross-examination  already 


had,  and  had  counsel  desired  to  impeach  the 
witness  relative  thereto  snfflcleat  ground  bad 
been  laid  to  show  by  other  witnesses  that  he 
had  made  false  or  other  contradictory  state- 
ments concerning  what  he  had  said  to  bla 
father  and  uncle.  Counsd  for  defendant  not 
only  cross-examined  this  witness,  but  had 
already  recross-examlned  him.  Where  there 
Is  no  showing  made  to  the  court  that  certain 
material  matter  could  be  elicited  by  further 
cross-examination,  this  court  cannot  say  that 
the  trial  court  abused  Its  discretion  in  re- 
fusing to  permit  further  cross-examlnatUm 
under  such  circumstances. 

[I,  7]  It  la  also  contended  that  the  couoty 
attomey  committed  reversible  error  in  his 
closing  argument  to  the  jury  in  that  he  re- 
ferred to  the  defendant's  failure  to  take  the 
witness  stand  In  his  own  behalf.  The  argu- 
ment  of  the  county  attorney  was  not  taken 
by  the  court  stenographer.  During  the 
course  of  the  argument  counsel  for  the  de- 
fendant made  objection  and  took  exception  to 
certain  remarks,  and  at  the  time  this  objec^ 
tlon  was  made  a  controversy  arose  between 
counsel  for  defendant,  the  county  atttomey, 
and  the  court  as  to  the  exact  remarks  made. 
On  the  next  day,  in  order  to  settle  the  mat- 
ter, the  court  made  a  finding  of  the  facts 
occurring,  whldi  finding  Is  embodied  in  the 
record,  and  Is  as  follows: . 

"Statement  of  the  Court 

"Be  it  remepibered  that  on  December  10, 1914, 
in  the  trial  of  the  cause  of  the  state  of  Okla- 
homa 7.  Samuel  Moody,  during  the  closing  ar- 
gument of  the  county  attorney,  Streeter  Speak- 
mah,  the  statement  in  said  argument  to  which 
the  attorneys  for  the  defendant  excepted  as 
shown  by  the  record  was  as  follows:  The  said 
county  attorney  in  answer  to  an  argument  made 
by  the  counsel  for  the  defendant  and  addressed 
directly  to  the  eonn^  attorney,  he  being  asked  - 
in  said  argument  of  defendant's  counsel  why 
he  had  not  brought  the  father  of  Sam  Fitx- 
hugh  here  to  testify,  that  Sam  had  told  bim 
(Sam's  father)  that  the  defendant  sent  him  to 
kill  Bausin,  and  used  the  fcdlowing  langaage: 
'Sam  Fitzhugh  has  testified  before  yon  that  he 
told  his  father  this  story,  and  that  testimony 
is  undenied.'  And  immediately  following  this,  ' 
in  reply  to  the  arugment  of  the  defendant's 
counsel  wherein  said  counari  said  that  defend- 
ant dmied  to  witness  Newby  that  he  was  guilty, 
the  county  attorney  said  and  used  the  following 
langliage:  'Counsel  for  the  defendant  in  their 
argument  stated  that  the  defendant  had  denied 
to  Mr.  Newby  that  he  was  guilty.  I  do  not 
blame  him  for  denying  it  If  I  had  placed  upon 
the  brow  of  my  son  the  crimson  brand  of  mur- 
der, I  would  deny  it ;  I  would  deny  it ;  I  would 
deny  it'  Signed 'and  made  a  matter  of  record 
in  the  case  in  open  court  this  the  11th  day  of 
December,  1914,  the  defendant  being  present  in 
person  and  hj  counsel. 

"Frank  Mathews,  Presiding  IMstrict  Judge." 

Counsel  for  defendant  had  the  right  to  de- 
mand that  the  argumrat  of  the  county  at- 
torney be  taken  down  In  shorthand,  and  the 
refusal  of  the  court  to  permit  the  same  would 
have  been  reversible  error.  Walker  v.  State, 
6  Okl.  Or.  370, 118  Pac.  1006;  Lamm  v.  State, 
4  Obi.  Or.  641,  111  Pac.  1002.  Where  the 
argument  of  the  county  attorney  is  not  taken 
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down  Id  sborthand  and  embodied  In  the  rec- 
ord In  full,  this  court  la  bound  by  the  findii^ 
of  the  trial  conrt  recited  In  the  record  as  to 
what  occurred.  Buck  t.  Territory,  1  Okl.  Or. 
617,  9S  Pac.  1017 ;  State  t.  Hasty*  121  Iowa, 
507,  96  N.  W.  1115. 

The  record  discloses  that  the  argument  of 
the  county  attorney  was  made  In  reply  to 
certain  argument  of  counsel  for  defendant 
and  addressed  dlrwtly  to  the  county  attor- 
ney. And  it  la  contended  that  the  argument 
of  the  county  attorney  replying  thereto  In 
answer  to  the  inquiry  "why  he  had  not 
brought  the  father  of  Sam  Fitzhugh  here  to 
testify  that  Sam  bad  told  him  (Sam's  father) 
that  the  defendant  sent  him  to  kill  Sausin," 
wherein  the  county  attorney  said,  "Sam  Fitz- 
hugh has  testified  before  yon  that  he  told 
his  father  this  story,  and  that  testimony  Is 
undenied,"  was  an  indirect  reference  to  the 
failure  of  the  defendant  to  take  the  witness 
stand.  We  have  examined  the  testimony  of 
Ram  ntzhugh  with  reference  to  this  conver- 
sation, and  find  that  the  only  parties  present 
at  the  time  were  Sam's  father  and  uncle; 
the  defendant  at  that  time  was  in  Jail  at 
Chandler.  Clearly  the  defendant  could  not 
have  denied  this  testimony  had  he  taken  the 
witness  stand,  and  It  would  be  an  imputation 
of  Ignorance  to  the  jury  to  hold  that  the  an- 
swer of  the  county  attorney  to  this  ailment 
of  counsel  under  the  circumstances  of  this 
case  had  reference  to  the  failure  of  the  de- 
fendant to  testify,  or  In  any  way  misled  the 
jury. 

Section  5881,  Revised  Laws  of  1910,  pro- 
vides: 

"Defendant  a  Competent  Witness.— In  the 
trial  of  all  iodictments,  informations,  complaints 
and  other  proceedings  against  persons  diargcd 
with  the  commission  of  a  crime,  T)fFenae  or  mis- 
dcmeanor  before  any  court  or  committing  mag- 
istrate in  this  state,  the  person  charged  shall  at 
liis  own  request,  but  not  otberwiue,  be  a  com- 
petent witness,  and  his  failure  to  make  such  re- 
quest shall  not  create  any  presumption  against 
him  nor  be  mentioned  on  tbe  trial ;  if  com- 
mented upon  by  cojinsel,  It  shall  be  ground  for 
a  new  trioL" 

This  court  has  held  that  the  forgoing  stat- 
ute is  mandatory,  and  any  comment  either 
direct  or  Indirect  by  counsel  on  the  failure 
of  the  defendant  to  testify  la  ground  fon  new 
trial.  The  damage  done  by  such  &  remark 
cannot  be  cured  by  its  wltlidrawal  from  con- 
sideration by  the  jury.  The  statute  being 
mandatory,  and  iu  view  of  the  strict  con- 
struction given  to  it  in  favor  of  the  defend- 
ant In  order  to  constitute  reversible  error, 
the  remarks  made  must  either  directly  or 
indirectly  constitute  a  comment  such  as  Is 
prohibited  by  the  statute.  And,  if  in  this 
case  the  evidence  shows  that  the  defendant 
was  present  and  could  have  denied  tlie  state- 
ments made  by  Samraie  Fitzhugh  In  his  dis- 
closures to  Ills  father  and  uncle,  we  would 
unhesitatingly  reverse  this  judgment. 

Counsel  for  defendant  have  failed  to  cite 
a  single  authority  which  holds  that  a  state- 
ment of  the  county  attorney  to  tbe  effect  that 
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certain  testimony  is  undenied  amounts  to  in- 
direct reference  to  the  defradant's  fallare  to 
testis  where  the  defendant  was  not  present 
and  could  not  under  the  circumstances  have 
denied  the  fact  had  he  taken  the  witness 
stand.  The  argument  therefore,  In  our  opin- 
ion, was  not  erroneous. 

As  to  the  statement  of  the  county  attorney : 
"Counsel  for  the  defendant  In  their  argu- 
ment stated  that  the  defendant  had  denied 
to  Mr.  Newby  that  he  is  guilty.  I  do  not 
blame  him  for  dcnj-lng  it  If  I  had  placed 
upon  the  brow  of  my  son  a  crimson  brand 
of  murder,  I  would  deny  It;  I  would  deny 
it;  I  would  deny  It" — seems  also  to  have 
been  elldted  by  argument  of  defendant's 
counsel  wherein  said  counsel  stated  that  de- 
fendant denied  to  the  witness  Newby  that 
he  was  guilty. 

Tbe  cross-examination  of  Mr.  Newby  dis- 
closes the  following: 

"Q.  Well,  did  Moody  say  that  the  Fitxhugh 
boy  was  running  around  there  that  day  with  a 
gnn?  A.  Tes;  be  said  be  was  contlonany 
hunting  around  there,  and  that  be  was  out  there 
that  day  with  a  gun,  but  be  didn't  say  for  them 
to  find  the  Fitzhueh  boy.  He  said  that  he  could 
name  the  party  who  did  the  killing,  and  named 
this  Iwy  nat  lived  east  of  the  dead  man.  Q. 
And  be  told  yon  that  he  had  run  him  olf  his 

Elace?  A.  Who?  Q.  Moody  had  run  him  off 
is  place?  A.  I  am  not  sure  about  that.  Be 
said  tliat  Mr.  Rausin,  the  dead  man,  didn't  like 
to  have  any  bunting  on  his  place,  and  that  the 
boy  was  continually  running  around  there  with 
a  gun  hunting.  He  said  that,  if  they  would  ar- 
rest the  Fitzhugh  boy  be  was  satisfied  he  would 
be  the  party  who  did  the  killioe.  He  wanted 
them  to  telephone  out  to  Mr.  Buzzi  and  Mr. 
Spcakman,  who  were  then  out  holding  an  in- 
quest, as  I  understand  it.  Q.  Wanted  tbem  to 
phone  out  and  have  tbe  Fitzhugh  boy  arrested? 
A.  Yea.  Q.  Mr.  Moody  said  ho  didn't  have  any- 
thing to  do  with  it,  didn't  he?  A,  Yes." 

Cotmael  for  defendant  saw  fit  to  make  the 
statement  that  defendant  had  denied  his 
guilt  to  Newby.  In  answer  to  this  anpiment 
the  county  attorney  in  effect  stated  that 
there  was  nothing  unusual  In  the  fact  tbat 
he  had  denied  his  guQt ;  that  under  the  cir- 
cumstances any  man  would  deny  his  guilt. 
The  record  discloses  ttiat  this  argument  was 
not  a  comment  upon  the  failure  of  the  de- 
fendant to  testify,  but  was  a  comment  upon 
certain  evidence  Introduced  in  the  case.  It 
was  made  in  r^ly  to  argument  along  similar 
lines  by  counsel  for  the  defendant  If  this 
argument  Is  to  be  held  reversible  error,  then 
all  argument  of  a  prosecuting  attorn^  must 
resolve  Itself  Into  a  mere  statement  of  tocts. 
He  would  be  stepping  on  dangerous  ground 
at  any  time  be  undertook  to  answer  the 
argument  of  opposing  counsel.  And,  where 
opposing  counsel  invite  reply  as  shown  by 
the  record  in  this  case,  and  such  reply  may 
sting,  this  court  cannot  say  that  It  Is  re- 
versible error  such  as  would  authorize  the 
granting  of  a  new  trial  unless  from  the  rec- 
ord Itself  It  is  made  clearly  to  appear  that 
the  argument  coniplalned  of  constitutes  an 
Infringement  of  the  defendant's  statutory 
right  not  to  testify.    And,  where  the  arga- 
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when  esiurtdered  and  construed  In  ref- 
erence to  the  erldence,  shows  clearly  that  the 
t-ouuty  attorney  was  confining  his  argnment 
to  the  evidence  Introduced  and  making  cer- 
tain comments  thereon,  especially  will  this 
court  not  reverse  the  Judgmait  on  this 
ground  when  these  comments  legitimately 
followed  from  the  argument  of  the  defend- 
ant's connsel  and  in  answer  thereto. 

[t]  Misconduct  of  the  court  in  that  the 
trial  Judge  In  the  absence  of  connael  for  de- 
fendant Instructed  the  balltfT  in  charge  of 
the  Jury  to  Inform  the  Jury  to  cease  delib- 
erating upon  their  verdict  until  the  court 
had  delivered  further  instructions  la  alleged 
to  be  prejudicial  error.  The  record  on  this 
question  is  as  foltows : 

**Tbe  court  wishes  to  state  in  regard  to  the 
recalling  of  the  jury  and  giving  the  Instruc- 
tioD  requested  by  the  defeadant' that  when  this 
instruction  was  first  presented  to  the  court  I 
was  of  the  opinion  that  it  should  not  be  given, 
and  gave  a  similar  one,  drawn  by  myself.  Soon 
after  the  ^jury  had  retired  to  deliberate  upon 
their  verdict  I  came  to  the  cimcluslon  that  I 
was  in  error  and  should  have  given  the  instruc- 
tion, so  within  30  minytes  after  the  jury  had 
retired  I  went  to  the  door  of  the  jury  room 
and  requested  one  of  the  bailiffs  in  charge  of 
the  jury  to  state  to  them  that  it  was  my  order 
that  they  should  not  deliberate  further  on  their 
verdict  until  the  coming  into  court  the  next 
morning,  when  I  would  desire  to  Instruct  them 
further.  This  order  was  communicated  to  the 
jury  by  one  of  the  bailiffs  in  my  bearing,  and 
I  directed  hoth  the  bailiffs  to  at  once  go  Into 
the  jury  room  where  the  jury  was  and  see  tha* 
they  did  not  discuss  the  ease  any  further,  and 
go  with  them  to  their  roMn  where  they  retired 
and  to  have  them  in  court  the  next  morning. 
I  also  went  in  search  for  connsel  for  the  defend- 
ant and  went  to  a  hotel,  and  the  proprietor  in- 
formed me,  at  the  place  that —  I  couldn't  find 
them,  and  upon  the  ccmveuing  of  court  the  next 
morning  I  had  the  jury  brought  into  the  court- 
room and  withdrew  from  them  the  special  in- 
struction that  I  had  given  them  the  preceding 
evening,  and  gave  to  the  jury  the  instruction  re- 
iiuested  by  the  defendant  the  evening  preceding, 
and  the  record  contains  every  word  said  by  me 
or  any  one  else  while  I  was  withdrawing  the  in- 
struction that  I  had  given  them  and  giving  the 
instruction  requested  by  the  defendant's  coun- 
sel. I  wish  to  state  further  that  the  jury  re- 
tired and  deliberated  for  more  than  eight  hours 
befoce  they  returned  a  verdict  into  court." 

This  assignment  of  error  was  not  directly 
submitted  to  the  trial  court  in  the  motion 
for  a  new  trial. 
Sectlwi  5906,  Rev.  Laws  1910,  provides* 
"After  hearing  the  charge,  the  jury  may  ei- 
ther decide  in  court,  or  may  retire  for  delibera- 
tion. If  they  do  not  agree  without  retiring,  one 
or  more  officers  must  be  sworn  to  beep  them  to- 
gether In  some  private  and  convenient  place, 
and  not  to  permit  any  person  to  speak  to  or 
communicate  with  them,  nor  do  so  themselves, 
iml-^s  It  be  by  order  of  the  conrt,  or  to  ask  them 
whetlier  they  have  agreed  upon  a  verdict,  and 
to  return  them  into  court  when  tbey  have  so 
•freed)  or  when  ordered  by  the  court." 

It  appears  from  the  record  that  all  tbat 
was  Bald  by  the  baUIfC  to  the  Jury  was  "by 
order  of  the  court"  and  in  the  presence  of 
the  Judge.  Nothing  occurred  that  In  any 
way  tended  to  prejudice  the  substantia^ 


lights  of  the  defendant,  and  it  was  clearly 
discretionary  with  the  trial  judge  to  recall 
the  Jury  from  Its  deliberations  to  give  addl> 
tlonal  instructions  or  to  correct  the  Instruc- 
tions already  given,  the  defendant  being 
present.  McClary  t.  Btull,  44  Neb.  175,  62 
N.  W.  6G1;  Davis  v.  State,  122  Ga.  564,  50 
S.  E.  376;  Patterson  v.  State,  122  Ga.  587, 
50  S.  E.  489;  State  v.  Tripp,  113  Iowa,  698. 
84  N.  W.  546;  People  v.  Shnler,  142  Mich. 
161,  98  N.  W.  986;  Hardesty  t.  State,  95 
Neb.  839,  146  N.  W.  1007. 

Where  such  additional  Instructions  are 
given  in  the  absence  of  defendant's  counsel, 
the  trial  court  should  on  Its  own  motion 
allow  an  exertion  thereto  unless  the  addi- 
tional instruction  or  instructions  were  such 
as  had  theretofore  been  requested  by  def^d- 
ant's  counsel.  It  appears  from  the  record 
in  this  case  that  the  additional  Instruction 
here  glT«i  was  requested  by  counsel  for  de- 
fendant during  the  course  of  the  trial,  and 
that  the  giving  of  same  is  not  alleged  to  be 
error. 

In  view  of  the  fact  that  the  appellant  was 
convicted  of  the  crime  of  hiurder,  based  to 
a  large  extent  on  the  testimony  of  the  ac- 
complices, we  have  carefully  examined  this 
record  for  prejudicial  errors,  and  were  the 
court  convinced  that  such  errors-existed,  this 
Jndgm^t  of  conviction  would  be  reversed. 

After  a  careful  and  full  consideration  of 
the  record  however,  we  are  convinced  that 
the  appellant  had  a  fair  and  Impartial  trial 
according  to  the  forms  of  law,  and  that  the 
errors  complalood  of  and  presented  In  brief 
of  connsel  for  the  appellant  were  not  such  as 
would  authorize  this  court  to  reverse  the 
Jodgmrat. 

For  the  reasons  {^ven  In  this  opinion,  the 
Judgment  of  the  district  court  of  Pottawa- 
tomie county  Is  affirmed. 

DOTLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


HORN  T.  STATE.    (No.  A-2486.> 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

6,  1917.) 

fSyllabun  hy  the  Court.} 

1.  Criminal  Law  «=»737(1),  1169(^— Appbal 
—qhkbtion  fob  juby. 

In  the  trial  of  a  criminal  case,  questions  of 
fact  Involving  the  guilt  or  innocence  of  the  ac- 
cused are  always  for  the  jury,  and  when  on 
appeal  the  record  discloses  facts  which  would 
have  been  sufficient  eitlier  to  warrant  a  ver- 
dict of  acquittal  or  to  support  a  verdict  of  guil- 
ty, the  finding  of  the  jury  will  not  be  disturbed. 
In  such  cases  only  errors  of  law  will  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1703,  1704,  3076.] 

2.  Griuiital  Law  «»820(2)  —  Trial  —  Rb- 

QUXSTBD  iNSrauCTIONa  —  GiVEN  InSTBDC- 
TI0N8. 

When  the  instructions  of  the  court  properly 
submit  all  the  issues  in  the  case  fairly  and 
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impartially,  It  Is  not  necessary  to  submit  addi- 
tional requested  tnstnictlcMu  empbaslsuig  Mme 
peculiar  phase  of  the  caae. 
(Ed.  Note.— For  otho:  csmb,  Me  Orlniinftl 

Law,  Cent.  Dig.  I  2011.] 

3.  OBnanAi,  Law  «s>SS4<2)-^Alr'KBPiHO 

JUBT  TOGBTHEB. 

In  a  capital  case,  the  Jury  should  always  be 
placed  in  charge  of  a  sworn  bailiif  and  kept  to- 
gether, npon  the  reasonable  request  of  coun- 
sel for  cither  the  state  or  the  defendant.  It  la 
discretionary  with  the  court,  however,  to  per- 
mit the  jury  to  separate  at  any  time  before  the 
cause  is  finally  subnutted  when  no  laeh  request 
is  made. 

[Ed.  Note.— For  other  cftsfli,  see  CMminal 
Law,  Cent  IMg.  S  2040.] 

4.  Jury  *=»100— Disqualifioatioii— BrpBKB- 
sioN  OF  Opinion— Statute.  , 

(a)  Section  5861,  Revised  Statutes,  provides 
that  "no  person  shall  be  disqualified  as  a  juror 
by  reason  of  having  formed  or  expressed  an 
(pinion  upon  the  matter  or  cause  to  be  sub- 
mitted to  such  jury,  founded  upon  rumor,  state- 
meets  in  public  journals,  or  common  notoriety, 

[irovided  it  appears  to  the  court,  upon  his  dec- 
aration,  under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  such  opinion,  act 
impartially  and  fairly  upon  the  matters  to  be 
snbmitted  to  him.*: 

(b)  Following  tbe  role  provided  in  this  sees 
tion,  the  testimony  of  the  witnesses  examined 
and  the  ruling  of  the  court  admitting  them  to 
the  panel  upheld,  upon  tbe  pound  that  tbey 
were  duly  qualified  under  the  law  to  elt  in  the 
instant  CAM. 

[Bd.  Note.— For  other  caaes,  see  Jury,  Cent 
Dig.  H  406.  449-457.] 

B.  Case  Distinguibhkd. 

Tiie  doctrine  in  Turner  v.  SUte,  4  OH.  Or. 
165.  Ill  Pac  088,  Scribncr  r.  State,  3  OkL  Or. 
605,  108  Pac.  422.  35  L.  B.  A.  (N.  S.I»8R  end 
Tegeler  v.  State,  9  Okl.  Or.  149,  130  Pac.  1164, 
distinguished  from  the  doctrine  in  Gentry  v. 
StateTll  Okl.  Or.  355,  146  Pac.  719,  followed 
in       case  at  bar. 

Appeal  from  District  Court,  Seqnoyab 
County;  Jolm  H,  Pltchford,  Judge. 

Lafayette  B.  Hoth  was  convicted  of  man- 
alaus^ter  in  tbe  first  degree,  and  be  brings 
error.  Afllrnted. 

Frye  &  Prye,  of  SalUsaw,  and  W.  A.  Gar- 
Ule,  of  Vlan,  for  plaintiff  In  error.  B.  Mc- 
Millan, Asst.  Atty.  Qen.,  for  the  State. 

ARMSTRONG,  J.  The  plalntilt  in  OETor, 
Lafayette  R.  Horn,  was  tried  at  the  Decem- 
ber, 1914,  term  of  the  district  court  of  Se- 
quoyah county,  ui>on  an  Information  charg- 
ing bim  with  the  murder  of  Isaac  Cbristle, 
and  convicted  of  manslaugbter  In  tbe  first 
degree.  His  punishment  was  fixed  at  im- 
prisonment In  tbe  state  penitentiary  for  a 
term  of  20  years. 

The  homicide  occurred  on  a  public  highway 
near  the  house  of  the  plaintiff  in  error  on 
tbe  13th  day  of  June,  1914.  It  appears  that 
there  bad  been  111  feeling  existing  between 
the  plalntlft  In  error  and  the  deceased  for 
some  time.  The  plaintiff  in  error  admitted 
the  killing,  and  undertook  to  Justify  the  same 
on  the  ground  of  self-defense.  Proof  was 
Introduced  on  behalf  <rf  the  state  tending  to 
show  that  tbe  deceased  was  shot  trom  his 


horse  wUle  quietly  riding  down  the  pnblle 
road  molesting  no  (me;  tliat  the  fdalntlfl  In 
error  fired  on  deceased  out  of  a  desire  for 
revenge  and  without  provocation.  Proof  was 
offered  <m  behalf  of  the  defendant  lo  enror 
tending  to  show  that  the  deceased  had  feme 
Into  the  fl^d  whore  the  plaintlfl  In  wior 
was  at  work  and  had  run  him  out  of  the 
field  on  the  morning  of  tbe  homldde;  that 
he  was  passing  along  the  road,  and  upoD  dis- 
covering [dalntlff  In  error  betwera  hla  houae 
and  bam  got  off  his  bivse  and  assaulted  him 
with  a  knife,  without  provocation.  Plaintiff 
In  error  also  offered  testimony  tending  to 
show  that  deceased  was  a  man  of  violent  and 
dangerous  disposition.  He  also  offered  tes- 
timony that  he,  tbe  plaintiff  In  error,  was  a 
peaceable,  law-abiding  citizen,  bearing  a  good 
reputatirai  as  ap  upright  dtlien  In  the  nel^- 
borbood  In  which  he  Ured.  Numerous  wit- 
nesses were  offered  on  both  proposition^  In 
rebuttal,  the  state  Introduced  witnesses  oa 
each  inppositlon,  the  testimcmy  of  which 
tended  to  establish  ^e  &ct  that  Christie  was 
a  peaceable,  law-abiding  man,  and  that  plain- 
tiff In  errOT  was  an  overtjearing,  dangerous 
man,  and  bore  a  bad  reputation  for  being  a 
peaceable,  law-abiding  citizen  In  the  commu- 
nity in  which  he  lived. 

[1]  A  car^l  conBlderatl<m  of  the  erldence 
offered  by  each  tide  discloses  tiearly  that 
tbe  question  of  fact  vas  solely  for  the  Jury, 
and  that  a  verdict  of  acquittal  could  not 
have  been  criticized  on  the  reoord  before  us. 
The  verdict  of  guilty  was  equally  wlthta  the 
province  of  the  Jury.  It  therefore  follows 
that  nnlsw  there  Is  substantial  error  of  law, 
no  relief  can  be  obtained  upon  appeal  to  this 
court 

[2]  Tbe  first  assignment  of  error  urged  In 
the  brief  la  based  vipoa  the  propoaltlim  that 
tbe  court  erred  In  refusing  to  give  tbe  fol- 
lowing requested  instructions: 

"Tou  are  furtbtt  Instructed  that  where  the 
defendant,  without  fault  on  bis  part,  at  bis  own 
home  or  place,  is  attacked  by  the  deceased  in 
such  a  manner  or  under  such  circumstances  as 
to  furnish  reasonable  grounds  for  appreben^ng 
a  design  to  take  bis  life  or  to  do  him  some  great 
bodily  harm,  and  there  is  a  reasonable  ground 
for  believing  the  danger  imminent,  and  that 
such  design  will  be  accomplished,  and  the  de- 
fendant so  assaulted  has  reasonable  grounds  to 
believe  and  does  bdieve  such  danger  Is  Imminent, 
he  may  act  upon  appearances,  and  without  re- 
treating kill  Uie  deceased.  Aiid  if  you  should 
so  find  or  have  Aasouable  doubt  therefor,  yoa 
should  resolve  that  doubt  In  favor  of  the  de- 
fendant and  acquit  him." 

In  lieu  of  this  Instruction,  the  conrt  gave 

the  following: 

"Gentlemen  of  the  jury,  you  are  further  in- 
structed that  wliere  the  evidence  shows  beyond  a 
reasonable  doubt  that  tbe  homicide  was  commit- 
ted by  the  defendant,  and  the  defendant  seeks  to 
avoid  the  responsibility  for  tbe  killing  on  the 
grounds  of  self-defense,  you  are  instrncted  that 
the  defendant  bad  a  right  to  act  in  his  own  nec- 
essary self-defenae  upoa  a  reasonable  apprehen- 
sion  of  danger,  as  viewed  from  the  d^endant's 
standpoint,  although  he  may  have  been  mia- 
takffl  as  to  the  actual  extent  of  the  dai^er, 
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neTerthelesfl,  he  would  have  a  rieht  to  protect 
his  person  from  great  bodily  harm  or  injury 
even  to  taking  the  life  of  the  assailant,  if  it 
reasonably  aiH>«arB  by  acta  or  by  words  coupled 
with  the  acts  of  tJie  pereon  IdUed  that  it  was 
the  purpose  and  intent  of  aach  person  to  do  the 
defen<lant  great  bodily  harm  wr  injury  aa  tlte 
s&id  acts  or  surrounding  circumstances  would 
reasonably  appear,  whether  real  or  apparent,  to 
the  said  defendant  at  the  time  of  the  homicide. 
Therefore  if  yoa  beliere  from  the  eridoice  that 
the  said'L.  &.  Horn  intoitiooally  ahot  and  IdU- 
ed the  said  Isaac  Christie,  and  furthn  believe 
that  at  the  time  of  so  doing  the  deceased  was 
in  the  act  of  making  or  about  to  make  upon 
him  an  attack,  which  from  the  manner  and  ^ar- 
acter  thereof,  together  with  the  weapons  used 
or  attempted  to'  be  used,  if  any,  caused  the  de- 
feudant  to  have  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury  at  the 
hands  of  deceased  as  viewed  n-om  the  defend- 
ant's standpoint  at  the  time  of  the  killing,  and 
actilAg  under  such  reasonable  expectation  or 
^  fear  of  death  or  serious  bodi^  harm  he  inten- 
tionally diot  and  killed  the  said  Isaac  CSiristie, 
then  you  will  acquit  himj  or  if  there  is'  a  rea- 
sonable doubt  in  your  minds  thereof,  yon  will 
resolve  that  doubt  in  his  favor  and  acquit  him." 

And  followed  the  same  by  Instruction  Na 
15,  yridch  Is  as  follows: 

"You  are  farther  instructed  that  when  the 
taking  of  a  life  is  sought  to  be  justifted  on  the 
gTODuds  of  self-defense  it  is  not  uicnmbent  upon 
the  accnsed  to  sati^  the  jury  that  the  killing 
was  justifiable,  but  if  the  evidence  on  that  ques- 
tion is  sufficient  to  raise  a  reasonable  doubt  in 
the  minds  of  the  jury  as  to  whether  the  defend- 
ant was  justifiable,  then  the  defendant  is  en- 
titled to  an  acquittal,  and  yoa  ihould  so  say 
by  yonr  verdict" 

As  applied  to  ttw  facts  dlsdoaed  by  the 
record,  these  InstnictloDs  fully  cover  the  Is- 
sues snbmitted  In  iSie  case,  and  there  Is  no 
prejudicial  «rror  reasonably  apparent 

[3]  The  n»t  asslgmnent  urged  ^  tbe 
brief  Is  based  npoo  the  proposition  that  the 
court  permitted  the  jury  to  separate  b^re 
they  had  been  impended  and  sworn  fuad  ac- 
cepted in  the  trial  of  the  case.  Section  6899, 
R,  Ll  1010,  provides: 

"The  jurors  sworn  to  try  an  Indictment  or 
information,  may,  at  any  time  before  the  sub- 
mission of  the  cause  to  the  jury,  in  the  discre- 
tion of  the  court,  be  permitted  to  separate,  or  to 
be  kept  in  charge  of  proper  officers.  ITie  offi- 
cers must  be  sworn  to  keep  the  jurors  together 
until  the  next  meeting  of  the  court,  to  suffer 
no  person  to  speak  to  or  communicate  with 
them,  nor  to  do  so  themselves,  on  any  subject 
connected  with  the  trial,  and  to  return  them 
into  court  at  tiie  next  meeting  thoeof." 

nie  record  does  not  disclose  that  counsel 
for  the  plalntur  In  error  asked  Ihe  court  to 
put  tbe  Jury  in  charge  of  the  bailiff  at  all 
times;  nor  does  the  record  Indicate  that 
counsel  made  any  complaint  to  the  court  at 
any  time  that  there  was  any  onfairness  like- 
ly to  result  to  the  plaintiff  in  error  on  ac- 
count of  the  separation  of  the  Jury  befbre  the 
cause  was  submitted.  They  simply  reserved 
an  ezc^ticm  to  the  order  of  Uie  court  per- 
mitting the  Jury  to  separate.  There  is  no 
doubt  but  that  tbe  court  would  have  placed 
the  jury  In  charge  of  a  sworn  bailiff  and 
them  together  if  counsel  had  suggested 
the  likelihood  of  any  prejudicial  results  to 
tbe  rights  of  his  client 


It  Is  the  duty  of  eoonsel  to  call  the  atten- 
tion of  the  court  to  reigns  why  a  separa- 
tion should  not  be  permitted  If  there  Is  any 
reason  why  it  should  not  be  permitted.  Un- 
less this  is  doae,  it  will  be  presumed  that 
the  trial  court  properly  exercised  the  Judicial 
discretion  vested  in  him  as  provided  by  ex- 
plicit statutory  law.  Of  coarse  a  differmt 
state  of  the  case  would  be  presented  should 
a  record  disclose  ctHiduct  on  the  part  of  any 
Juror,  any  witness,  or  any  individual,  which 
Is  calculated  to  Influence  any  member  of  a 
panel  selected,  bat  In  this  record  there  is 
nothing  to  Indicate  that  anything  Irregular 
occurred,  and  no  complaint  on  this  score  was 
made.  This  proposition  has  been  discussed 
In  this  Jurisdiction  in  many  cases.  Bllton  v. 
Territory,  1  Okl.  Or.  566,  99  Pac.  163;  Sam- 
ple V.  State,  3  Okl.  Cr.  432,  106  Pac.  557; 
Chance  v.  State,  5  OkL  Cr.  194, 113  Pac.  996 ; 
Selatrom  v.  State,  7  Okl.  Cr.  345,  123  Pac. 
567;  Burns  v.  State,  8  OkL  Cr.  554,  129  Pac. 
667;  Weatherholt  v.  State,  9  Okl.  Or.  161, 
131  Pac.  185,  and  nnmerous  others. 

It  has  been  uniformly  held  by  this  court 
and  its  predecessor  that  in  felony  cases  be- 
fore a  case  Is  finally  submitted  it  Is  within 
the  discretion  of  the  trial  court  to  permit  the 
Jury  to  separate.  There  is  no  doubt  but 
that  the  trial  court  should  exercise  sound 
Judicial  discretion  in  a  capital  case  by  grant- 
ing the  request  of  either  party  to  place  the 
jury  In  charge  of  a  sworn  officer  dnring  the 
progress  of  tbe  trUQ.  This  must  be  done 
after  the  case  is  submitted  to  the  Jury.  Tbe 
presumption  of  law  Is  that  the  courts  and  tbe 
juries  perform  their  duty  In  accordance  with 
the  oaths  which  they  have  taken,  and  that 
presumption  is  only  overcome  by  proof  to  the 
contrary.  It  is  incimibent  upon  the  defend- 
ant who  complains  oC  the  separation  of  the 
Jury  before  tbe  case  Is  finally  submitted  to 
afilrmatlvely  establish  that  by  reason  of  the 
separation  he  was  denied  a  fair  and  impartial 
trial;  that  his  s^ibstantlal  rights  were  preju- 
diced thereby.  In  the  case  at  bar  the  record 
is  silent  on  this  point  It  Is  clear  that  the 
lawmaking  power  of  this  state  intended  that 
the  mere  separation  of  the  Jury  during  the 
numerous  and  necessary  adjournments  inci- 
dental to  a  criminal  trial  should  not  result 
in  delaying  or  defeating  the  ends  of  Justice 
when  there  is  not  tbe  slightest  presumption 
or  even  probability,  that  injustice  resulted. 
Tbe  statutes  above  set  forth  and  tbe  opinions 
of  this  court  construing  the  same  amply  safe- 
guard the  parity  of  Jury  trials.  When  the 
separation  of  a  Jury  la  objectionable,  counsel 
should  apply  to  the  court  for  an  order  plac- 
ing tbe  Jury  In  diarge  of  a  bailiff  setting 
forth  valid  reasons  therefor,  and  if  the  or- 
der la  denied,  the  question  arising  thereon 
would  present  a  different  phase  from  that 
here  presented. 

[♦]  The  only  other  error  assigned  which  Is 
eptitled  to  consideration  is  based  upon  the 
proposition  that  the  court  erred  in  overruling 
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the  defiuQdant's  diallenge  for  cause  to  three 
Jurors  who  stated  In  their  Tolr  dire  exami- 
nation that  they  bad  formed  oplni<au  as  to 
the  snllt  or  Innoomee  of  tba  defmdant  from 
reading  newspapers  and  from  eommon  rumor. 
It  ai^iears  that  tiie  Jnnnv  In  question  had 
heard  the  ose  discussed,  and  that  they  had 
read  newspaper  accounts  of  Uw  bcanldde; 
that  they  had  not  discussed  the  case  vtth 
any  one  known  to  be  a  witness;  that  from 
the  time  th^  heard  of  Qie  purported  tacts  up 
to  the  time  they  were  examined  on  their  voir 
dire  that  th«y  had  entwtalned  an  opinion  as 
to  the  guilt  or  Innocence  of  the  defmdant; 
that  the  Information  they  got  was  all  mmor 
or  talk  of  the  cnnmunlty.  Badi  one  said 
that  upon  hearing  the  testimony  he  ooifld 
and  wonld  decide  the  cause  upon  its  merits 
fairly  and  Impartially  without  regard  to  any 
opinion  that  he  may  have  previously  formed. 
Counsel  in  their  examlnatlcniB  fail  to  draw 
oat  any  suggestions  that  the  Jurors  had  form- 
ed hostile  opinions  to  the  Interests  of  their 
client,  or  that  any  of  them  maintained  at  the 
time  of  the  examination,  or  any  time  prior 
thereto,  any  ill  will  or  hostility  towards  him. 
There  is  nothing  to  indicate  ^  word  or  sag- 
g^tion  of  any  character  the  leaning  of  any 
of  the  jurors  towards  the  side  of  the  state  or 
of  the  defense.  Section  5SG1,  Bevised  Stat- 
utes, provides  as  follows: 

"In  a  challenge  for  implied  bias,  one  or  more 
of  the  causes  stated  in  the  second  preceding 
section  must  be  alleged.  In  a  challeuBe  for 
actual  bias,  the  cause  stated  in  the  second  sub- 
division of  the  third  preocdinc  section  must  be 
alleged;  but  no  person  shall  be  disqualified  as 
a  juror  by  reason  of  having  formed  or  expressed 
an  opinion  upon  the  matter  or  cause  to  be  sub- 
mitted to  such  Jury,  founded  upon  rumor,  state- 
ments in  public  joamaln,  or  common  notoriety, 
provided  it  appears  to  the  court,  upon  his  dec- 
laration, under  oath  or  otherwise,  that  he  cad 
and  wilt  notwithstanding  such  opinion,  act  im- 
partially and  fairly  upon  the  matters  to  be 
submitted  to  him.  The  ehalloige  may  be  oral, 
but  most  be  entered  upon  the  minutes  of  the 
court." 

This  statute  exists  In  New  York.  Califor^ 
nia,  and  a  number  of  othw  states.  It  has 
been  considered,  and  construed  In  all  of  these 
ijtates,  as  well  as  our  own.  In  a  long  line  of 
decisions.  As  far  back  as  the  Bradford  Case 
in  2  OkL  230,  87  Pac.  1062,  the  Supreme 
Court  of  OklahMua  Territory,  discussing  this 
provision,  said; 

"Under  this  section  the  court  must  be  satisfied 
that  the  juror  will  act  fairly  and  impartially, 
and  in  passing  upon  tliis  question  he  must  act  ju- 
dicially on  the  facts  before  him,  and  the  conduct 
and  appearance  oC  the  juror;  his  manner  and 
apparent  candor  or  impartiality  are  all  to  be  con- 
sidered by  the  court  together  with  his  actions 
in  determining  his  fitness  as  a  juror.  *  *  * 
A  very  lance  discretioa  is  vested  in  the  court 
in  determining  the  competency  and  qnaliflcationa 
of  jurors,  and  Its  actaon  riiould  never  be  dis- 
turbed by  an  appellate  court,'  unless  an  abuse 
of  sneh  ducretion  is  clearly  apparent." 

In  Huntley  t.  Territory,  7  Okl.  6ft,  S4  Pac 
316,  the  same  statute  was  considered  the 
territorial  court,  and  In  the  OBlxAoa  St  Is 
said: 


"Hie  information  and  expresrttm  of  an  <V)inlon 
is  not  alone  the  test  of  a  juror's  competency,  but 
the  nature  of  the  opinion  may  be  inquired  into, 
and,  if  found  to  be  onlj  a  traaiitiiry  inclination 
of  mind,  ir  is  not  a  disqualifying  opinion.  To 
work  a  disqualification,  there  must  W  an  abid- 
ing bias  in  the  mind,  caused  by  substantial  facts 
in  the  case,  in  the  existence  of  which  the  juror 
believes;  an  opinion  upon  the  merits  of  the 
case  upon  the  Kuilt  or  inneemee  o£  the  accused 
of  the  charge  laid  in  the  IndictDkent,  upon  the 
evidence  subatantially  as  expected  to  be  pre- 
sented on  trial," 

This  court  In  the  case  of  Johnson  v.  State, 
1  Okl.  Or.  S44,  97  Pac.  1068.  18  Ana.  Cas. 
300,  considered  tlie  same  proriston,  and  In 

that  (pinion  said: 

"The  trial  court  should  resolve  all  doubts  upon 
this  matter  in  favor  of  the  defendanL  Upon 
the  other  hand,  when  no  peratmal,  class,  or  race 
bias  or  prejudice  appears  to  exist  in  the  mind 
of  the  juror  against  the  defendant,  but  it  does 
appear  that  from  rumor,  or  reading  the  public 
press,  or  from  notoriety,  the  juror  haa  an  opin- 
ion as  to  the  (milt  of  ttui  defendant,  but  that 
such  opinion  will'  not  combat  the  tesamony  or 
resist  its  force,  and  the  court  is  satisfied  that 
the  juror  can  and  will  lay  this  opinion  aside, 
aod  base  his  verdict  alone  upon  the  testimony 
of  the  witnesses  and  the  instructions  of  the 
court,  then  the  juror  is  oon^tenL  To  our 
minds  this  is  the  only  rational  construction 
which  can  be  placed  upon  our  statute." 

In  Jones  v.  State.  8  OkL  Cr.  582,  12»  Pac. 
449,  we  (Uscussed  the  same  proposition,  and 
among  other  things  said: 

"Two  of  the  jurors,  when  examined  on  their 
void  dire,  did  state  that  they  had  received  im- 
pressions about  the  case  tram  what  they  had 
heard,  but  that  they  had  not  talked  to  any  wit- 
nesses in  the  case;  that  what  they  had  heard 
was  a  mere  matter  of  rumor  and  would  not  in 
an^  manner  influenot  them  in  considering  the 
evidence;  that  tbCT  could  and  would,  if  taken  on 
the  jury,  disregard  all  such  impressions  and  be 
governed  alone  by  the  testimony  of  the  witness- 
es and  the  chaise  of  the  court  in  making  up 
their  verdict.  Before  a  juror  is  disqualified  on 
account  of  Impressions  he  may  have  with  refer- 
ence to  a  case,  it  must  appear  that  he  has  such 
an  opinion  as  will  coml>at  the  evidence  and  re- 
sist Its  force." 

In  Gentry  v.  State,  11  Okl.  Or.  805.  146 
Pac.  719,  the  same  provision  was  considered, 
and  in  that  opinion  we  said: 

"Under  our  statute,  the  mere  expression  of  an 
opinion  by  a  juror  in  common  conversation,  with- 
out anything  to  show  ill  will,  hoatiUty,  or  a 
fixed  detenninatfon  of  belief,  is  not  a  Iccal 
ground  of  challenge  for  cause.  In  order  to  dis- 
(juiilify  the  juror  there  must  be  'the  existence  of 
a  state  of  mind  on  the  part  of  the  juror,  in 
reference  to  the  case,  or  to  either  party,  which 
satisfies  the  coart,  in  the  exercise  of  a  sound 
discretion,  that  he  cannot  try  the  issue  im- 
partially, without  prejudice  to  the  -substantial 
rights  of  the  party  challenging.'  Section  5^8. 
Rev.  Tie  issue  raised  upon  a  challenge 
for  cause  to  a  juror  in  a  criminal  case,  on  tfae 
ground  that  he  had  formed  an  opinion  founded 
upon  rumor,  statements  in  public  journals,  or 
common  notoriety,  and  upon  which  he  baa  ex- 

Jressed  an  opinion,  is  one  of  mixed  law  and 
net;  and  the  finding  of  the  trial  court  up<»i 
the  issue  ought  not  to  be  set  aside  by  a  review- 
ing court,  unless  it  appears  that  upon  the  evi- 
dence the  trial  court  ought  to  have  found  that 
the  juror  had  formed  such  ah  opinion  that  be 
ooold  not  in  law  b>>  deemed  impartial.  Ex  parte 
Spies,  123  U.  S.  l:il  [8  Sup.  Ot.  21.  22.  31  L. 
Kd.  80] :  Holt  V.  V.  S..  218  U.  S.  245  131  Sup. 
Ct.  2,  54  L.  Ed.  1021,  20  Ann.  Oas.  11389. 
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•  •  •  The  increased  facilities,  tbrougb  the 
press,  of  spreadiog  stories  of  crime,  as  items  of 
uewa,  especially  among  the  more  intelligent  class- 
es, makes  it  difficult  to  lay  down  a  fixed  rule 
which  would  disqnalitr  persons  who  formed 
their  oplni(»ia  from  newspaper  reports,  or  com- 
mon report  and  rumor,  unless  it  be  of  that  char- 
acter which  impairs  the  impaxtialitT  of  the 
juror  by  engendering  a  Mas  or  prejudice  which 
is  fixed,  and  would  reqnire  evidence  to  remove. 
TTnder  the  provisions  of  the  statute  the  compe- 
tency of  the  juror  is  a  question  of  fact  to  be 
determined  by  the  court.  Before  the  court  can 
so  determine^  it  must  he  shown  by  an  examina- 
tion of  the  juror,  upon  his  voir  dire,  not  only 
that  his  opinion  was  formed  solely  In  the  manner 
stated,  but,  in  addition  to  Uiia,  the  jtiror  must 
swear  unequivocally  that  he  feels  able,  notwith- 
standing such  opinion,  to  render  an  impartiBl 
verdict  ni>oD  the  law  and  the  evidence.  ♦  ♦  • 
An  examioatioD  of  the  testimony  of  these  ju- 
rors, given  on  voir  dire,  shows  conclusively  that 
the  opinions  which  they  formed,  and  that  on^  ju- 
ror says  he  may  have  expressed  were  foanded 
upon  the  reports  which  they  had  read  In  tlie 
uewapapers.  InteQigent  men  take  newspaper  ac- 
counts as  current  news,  liable  to  qualification,  ex- 
planation, or  contradiction,  and,  when  gnallfied, 
explained,  or  contradicted,  they  change  their 
opinions  or  belief  acctffdingly  as  a  matter  of 
course.  The  opinions  of  the  jurors  here  were 
such  opinions  merely  as  Intelligait  men  almost 
irresistibly  form  from  reading  newspaper  ac- 
counts of  crime,  relying  upon  the  truthfulness  of 
the  published  accounts,  which  are  ^ways  subject 
to  be  changed  and  altered  by  contradictory  ac- 
rounts.  Such  opinitms  rarely  disqualify  intelli- 
fcent  men  from  fairly  considering  the  evidence 
Riven  at  a  trial  and  rendering  an  impartial  ver- 
dict thereon  when  called  ui>o&  to  act  as  jurors. 
Nine-tenths  of  the  intelligeat  taxpayers  of  the 
county,  where  a  homicide  has  taken  place,  and 
the  facts  and  tin  circumstances  attending  it  have 
been  published  in  the  newsp,aper8,  would  be  dis- 
qualified as  jurors,  if  the  objections  raised  in 
this  case  were  well  founded.  All  of  them  would 
read  the  aeconnts  or  hear  tlie  facta  detailed  by 
some  one  who  had  read  thcnn,  and  most  them; 
would  form  just  such  oiHnions,  or  get  Just  anch 
impressiona  as  the  jurors  had  in  this  case." 

[B]  Counsel  for  plalntlflf  Id  error  rely  on 
the  cases  of  Tamer  v.  State,  4  Okl.  Cr.  165, 
111  Pac.  988,  ScrilMier  t.  State,  3  ObL  Or. 
605,  108  Pac.  422,  85  L.  R  A  (N.  S.)  986, 
and  Tegeler  v.  State,  9  Okl.  Or.  149,  .130 
Pac.  1164.  The  propositloD.  presented  by 
the  case  at  bar  Is  not  identical  with  that 
determined  in  these  cases.  The  latter  three 
were  reyersed  because  certain  Jurors  were 
retained  over  the  objection  of  the  defendant 

In  the  Tamer  Oase,  Juror  Blackburn  said 
that  he  bad  no  reason  to  doubt  the  newspa- 
per accounts  that  he  bad  read,  that  be  be- 
lieved that  account  trae,  and  that  in  his  opin- 
ion the  deceased  was  murdered,  and  that  he 
believed  the  defendant  was  guilty.  In  the 
case  at  bar  no  such  statement  was  made  by 
any  juror.  If  there  had  been,  this  cause 
would  be  reversed.  In  the  Scrlbner  Case, 
Juror  McKlnoey  stated  that  he  could  not 
give  the  defendant  the  same  fair  trial  that 
he  could  have  given  if  he  had  not  heard  of 
the  case.  No  such  statement  as  this  was 
made  by  any  of  the  jurors  Impaneled  in  the 
case  at  bar.  They  all  said  that  they  could 
give  a  fair  and  Impartial  trial,  and  would 


do  so.  In  the  Teg&er  Case,  Toror  Johns, 
who  acted  aa  foronan  of  the  Jury  that  con- 
victed Tegeler,  stated  to  the  conrt  that  he 
had  ftnxned  an  oplnlan  as  to  the  guilt  of 
T^eler;  that  be  was  presait  in  the  court- 
room at  a  framer  trial  of  the  case  and  heard 
te8tlin«i7  Introdoced  at  Oiat  trial;  that  he 
probably  had  talked  to  some  of  the  witnesses 
in  the  case;  that  he  had  tal^  to  other 
parties  who  had  detailed  the  evidence,  and 
that  be  had  read  detailed  aeconnts  of  the 
homldde  and  cf  the  testimony  as  pobllafaed 
In  (ftlaboma  CSty  newqiapers;  ttut  at  the 
time  of  his  examination  be  stood  oA  one  side 
of  ttie  case,  and  that  he  bod  In  his  mind  a 
fixed  oi^m  as  to  the  gnllt  of  T^eler  and 
that  it  woald  take  stnMig  evidence  to  re- 
move it  When  aAed  as  to  whether  he  had 
any  douht  about  lhat,  be  emphatically  re- 
plied, "None  In  tbe  world."  The  record  In 
that  case  further  shows  that  the  (n>liil<»i  of 
this  Juror  was  that  Tegeler  was  guilty.  In 
the  case  at  bar  there  Is  no  testimony  that 
even  approaciies  these  conditions.  The  doc- 
trine of  these  latter  opinions  is  Just  as  sound 
and  is  just  as  permanently  fixed  in  the  Ju- 
rlspmdence  of  this  state  aa  the  doctrine  In 
the  Bradford  Case,  followed  down  to  and 
Including  the  Gentry  Case. 

Finding  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  the  plaintiff  In 
errcv,  the  judgment  of  the  trial  court  is  af- 
flrmed. 

DOTLB,  P.      and  MATSON,  concur. 


IRETON  et  al.  v.  IDAHO  IRR.  CO.,  Limited. 

(Supreme  Court  of  Idaha    April  3,  1917.) 

"Waters  and  Wateb  Courses  ^=s253— Wa- 
ras  RxoHT— Lien— Pbiobitt  of  Mobtoaoe. 
Where  a  Carey  Act  constmction  company 
enters  into  a  contract  with  a  desrart  land  entry- 
mnn,  whereby  it  furuishea  water  to  him  which 
is  based  upon,  and  the  right  to  the  use  of  which 
becomes  appurtuiant  to,  the  land,  and  issues  to 
him  aharas  oi  stock  in  an  operating  company, 
which  it  is  intended  shall  ultimately  become  tbe 
owner  of  the  irrigatitxi  system,  and  retains  poe- 
session  of  the  shares  aa  security  foe  the  pay- 
ments to  be  made  therefor,  but  doea  not  record 
the  contract,  and  the  entryman  afterwards 
mortgages  the  land  to  a  third  party,  who,  with- 
out actual  notice  of  any  lien  or  claim  of  Uie 
constructim  company,  acquires  such  mortgage 
and  records  it,  the  lien  created  by  tlie  mortgage 
attaches  to  the  water  right  and  to  the  shares 
of  stock  and  is  superior  to  the  lioi  or  daim  of 
tbe  ooDStruction  company. 

Appeal  from  District  Court,  Gooding  Coun- 
ty ;  James  B.  Bothwell,  Judge. 

Action  to  foreclose  a  real  estate  mort- 
gage by  Samuel  Ireton  and  another  against 
the  Idaho  I  rrlgatlon  Company,  Limited. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 
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Oppenbetm  A  Hodgln,  of  Boise,  and  Long- 
ley  ft  Walters,  of  Twin  Falls,  for  ai^llant 
mdiards  &  Hasa«  Marrin  C.  Hix,  and  Mc- 
Eetti  F.  Morrow,  aU  of  BotsSb  tost  reqxtnd- 
ente. 

MORGAlf,  J.  On  December  21,  WXl,  Rob- 
ert Lansdon  and  bis  wife  executed  and  deliv- 
ered their  promissory  note  for  $2,000  to  Boise 
Title  &  Trust  Company,  and  on  the  same 
day,  to  secure  the  payment  thereof,  executed 
and  delirered  to  £bat  company  a  mortgage 
upon  160  acres  of  land  in  Gooding  county, 
together  with  any  and  all  water  rights  owned 
by  the  mortgagors  or  belonging  to  or  connect- 
ed with  the  premises.  The  mortgage  was  du- 
ly recorded  on  January  8,  1912,  and  on 
March  13th  of  that  year,  and  prior  to  the 
maturity  of  the  note,  was  sold  and  assigned, 
together  with  the  Indebtedness  thereby  se- 
cured, to  respondents  who  have  commenced 
this  action  to  foreclose  It 

Appellant,  a  Oarey  Act  construction  com- 
pany, entered  Into  a  contract  with  the  sUte 
of  Idaho  to  construct  an  irrigation  system  in 
the  counties  of  Blaine  and  lincoln,  out  of  a 
portion  of  which  latter  county  the  county  of 
Gooding  has  been  created,  for  the  purpose 
of  watering  lands  entered  under  the  Carey 
Act  (Act  Cong.  Aug.  18,  1894,  c.  301,  S  4,  28 
Stat  422  [XJ.  S.  Oomp.  St.  1916.  |  4685]).  The 
contract  provided  that  ai^lant  Should  sell 
to  entrymen  watn  rights  and  shares  of  stock 
in  the  Big  Wood  Bivet  Reservoir  &  Canal 
Company,  limited,  a  corporation  to  be  form- 
ed by  It  In  order  to  tftdlitate  the  transfer  of 
the  ownership  and  control  of  the  system  to 
purchasers  of  water  rights  and  f6r  their  con- 
venlence,  vhen.  thej  shall  have  acquired  tlie 
systun,  in  Ite  managemoit  and  control  and 
in  the  distribution  of  water  therefrom  to 
thrir  lands  according  to  their  respective  In- 
terests. The  shares  were  to  represent  a  pro- 
portionate interest  in  the  irrU^tlMi  wrarka, 
one  share  to  be  Issued  for  each  acre  of  land 
to  be  irrigated.  The  land  In  question  was 
not  Carey  Act  land,  but  was  acquired  by 
Lansdon  under  the  desert  land  laws  of  the 
United  States  and  Is  adjacent  to  the  Carey 
Act  segregation  of  appellant  and  capable  of 
being  Irri^ted  only  by  its  system. 

On  April  1,  1910,  appellant  and  Lansdon 
entered  into  a  written  agreement  whereby 
the  latter  purchased  a  certain  number  of 
shares  in  the  canal  company,  each  share  en- 
titling him  to  one-eightieth  cubic  foot  of  wa- 
ter per  second  and  a  proportionate  Interest 
In  the  system.  The  contract  provided  that 
in  case  of  default  In  the  payment  of  any  in- 
stallment of  the  purchase  price  appellant 
might,  at  Its  option,  declare  all  payments 
due,  mforoe  any  lien  it  might  have  upon  the 
water  right  and  land,  or  proceed  to  enforce 
any  remedy  given  it  by  law.  Lansdon  and 
wife,  by  the  terms  of  the  contract,  which  was 
recorded  on  June  28,  1918,  were  to  transfer, 
and  did  transfer,  the  stock  to  appellant  as 


security  for  the  paymente  to  be  made.  In 
settlement  of  the  first  payment  due  the  eitry- 
man  gave  his  prcHnlssory  note  to  appellant; 
he  defaulted  in  the  subsequent  payments. 

Nelthw  rec^Kndente  nor  the  Boise  Title  A 
Trust  Company,  at  the  time  th^  respecttre- 
ly  acquired  the  mortgage,  or  at  any  time 
prior  thereto,  had  actual  notice  of  any  ll«i 
of  appelant  by  reason  of  the  entryman's 
contract,  and,  as  above  stated,  the  mortgage 
was  made  and  recorded  long  prior  to  the 
date  of  recording  the  contract. 

Water  was  delivered  to  and  applied  to  a 
beneficial  use  xxpon.  the  land  during  1911.  and 
the  right  to  the  use  of  water  therefor  from 
the  system  of  appellant  haa  never  been  aban- 
doned. Lansdon  made  final  proof  on  De- 
cember 12,  1911,  and  evidence  of  the  wa- 
ter right,  consisting  of  the  contrad:  between 
himself  and  appellant,  formed  part  of  the 
proof.  Final  certificate  issued  January  6, 
1912,  and  patent  July  6,  1914.  The  irriga- 
tion system  has  been  practically  completed, 
but  is  not  yet  accepted  by  the  state,  nor 
have  the  works  been  turned  over  to  the  op< 
eratlng  company. 

The  court  rendered  judgment  in  favor  of 
respondents,  decreeing  that  the  lands,  water 
right,  and  shares  of  stock  be  sold,  and  the 
proceeds  applied,  first  to  the  payment  of  the 
costs  of  sale ;  second,  to  the  payment  at  the 
claim  of  respondente ;  and,  third,  to  the  pay- 
ment of  the  claims  of  am>ellant  fCr  the  pur- 
(Aiaae  price  of  the  water  r^liL  This  appral 
Is  from  the  Jn^ment 

The  cmly  issue  presented  in  this  case  Is  as 
to  the  relative  priority  of  the  liens  of  the  ap- 
pellant and  re8P<mdents  upon  the  water  rt^t 
In  question ;  It  having  beat  conceded  by  ap- 
pellant that  whatever  Uen  it  has  upon  the 
land,  by  virtue  of  Ite  contract,  la  subsequent 
to  the  mortgage.  It  Is  contended  1^  re- 
spondents, and  denied  by  appelant,  Oiat  tbe 
water  right  Is  real  property,  appurtenant  to 
the  land,  and  was  conveyed  by  the  mortgage. 

Section  3056,  Rev.  Codes,  Includes  irater 
rights  within  the  definition  of  real  property. 
Such  righte  are  appurtenant  to  the  land  to 
which  the  water  represented  thereby  has 
been  benefldally  applied.  Section  4,  art.  15, 
Constitution ;  section  3240,  Rev.  Codes ;  Hall 
V.  Blackman,  8  Idaho,  272,  68  Pac.  19 ;  Tay- 
lor V.  Huleet,  16  Idaho,  265,  9T  Pac.  37.  19 
L.  B.  A.  (N.  S.)  535;  Russell  v.  Irish.  20 
Idaho,  194,  118  Pac.  601 ;  Paddock  v.  Clark, 
22  Idaho,  498,  126  Pac.  1053.  Furthermore, 
by  the  terms  of  the  contract  between  the 
stete  and  appellant,  and  of  that  between  ap- 
pellant and  Lansdon,  the  water  right  was 
dedicated,  and  made  appurtenant  to  the  land 
Involved  herein  and  none  other. 

Section  1629,  Rev.  Codes,  t>elng  a  part  of 
the  chapter  of  the  Idaho  law  whereby  the 
conditions  of  the  Carey  Act  are  accepted, 
provides  that  any  person,  company,  or  asso- 
ciation, furnishing  water  for  a  tract  of  land 
shall  have  a  prior  Uen  upon  the  watw  right 
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tod  land  for  all  deferred  parmoits  for  tbe 
same  and  that  the  contract  for  the  water 
right,  upon  which  the  Is  founded,  shall 
be  recorded  In  the  office  of  the  recorder  of 
Qie  county  where  the  laud  la  situated.  While 
tbe  land  inTolved  here  was  not  a  Carey  Act 
entiy,  but  was  acquired  under  the  desert 
land  laws  of  the  United  SUtes,  the  contract 
between  app^aut  and  Lansdou,  the  entry- 
man,  provided! 

"That  tbe  purchaser  bes  made  application 
to  the  company  to  purchase  upon  the  terms  here- 
inafter set  {wth,  abares  in  the  Bis  Wood  Blver 
Beeerroir  Se  Oanal  Company,  limited,  upon 
the  same  trams  and  ooiiditf<m^  as  near  as  may 
be,  as  purdiasers  of  water  rights  under  the 
Carey  Act." 

In  that  contract  It  was  provided  that  Lans- 
d(m  and  his  wife,  for  and  In  (Mnudderatton  of 
the  premises  and  of  the  agreements  and 
covenants  of  appellant,  and  as  security  only, 
by  way  of  mortgage,  for  tbe  payment,  when 
due,  of  the  snms  agreed  to  be  paid  for  the 
water  rights,  did  grant,  bargain,  sell,  convey, 
asslgh,  transfer,  and  set  over  unto  a^^Uant, 
Its  BQccessors  and  assigns,  all  their  right, 
title,  and  Interest  In  and  to  the  lands  and 
premises  described  In  the  contract,  and  Lans- 
don  also  agreed  that,  to  farther  secure  said 
payment,  the  shares  of  stock  purchased  In 
the  Big  Wood  Blver  Reservcrfr  &  Canal  Com- 
pany, I4mlted,  should  be  and  they  were  there- 
by asrigned  and  transferred  to  appellant. 

It  is  apparent  that  under  tbe  terms  of  this 
contract  appellant  la  in  no  better  position 
than  It  would  have  been,  had  the  land  been 
embraced  within  a  Carey  Act  entir.  By  the 
terms  of  this  contract  the  land,  so  far  as  It 
could  be,  and  the  water  rights  and  certifi- 
cates oi  stock,  were  <ionveyed.  or  agreed  to 
be  conveyed.  Toy  way  of  mortgage,  to  secure 
tbe  payment  of  the  sums  due  to  appellant 
from  Lansdon,  which  makes  tbe  provisions  of 
section  3160.  Rev.  Codes,  appllcaUe  to  it,  as 
follows : 

"Every  conveyance  of  real  property  other  than 
a  lease  fen-  a  term  not  exceeding  one  year,  is 
rtAA  as  against  any  snbssQuent  purchaser  <x 
mortgagee  ci  the  same  property,  or  any  part 
thereat,  in  good  faith  and  for  a  valuable  connd- 
eration,  whose  conveyance  is  first  duly  re- 
oordAd." 

Section  S161  defines  the  term  "conveyance" 
to  mean: 

"Every  inatrumwit  in  writing  hy  which  any  es- 
tate or  interest  in  real  property  is  created, 
alienated,  mortgaged  or  incumbered,  or  by  which 
the  title  to  any  real  property  may  be  afEected, 
except  wiUa"  ^  ^  '  ' 

At  the  time  the  mortgage  was  given  there 
was  nothing  <m  record  in  tbe  office  of  the 
county  recorder  Indicating  that  there  was 
any  lien  whatever  either  upon  tbe  land  mort- 
gaged or  upon  Oie  water  right  appurtenant 
thereto,  and  the  record  of  the  ease  does  not 
disclose  that  either  tbe  mortgagee  or.  re- 
spondents had  knowledge  of  any  fttet  wUcb 
would  lead  a  prudent  person  to  a  discovery 
of  tbe  claims  of  appellant. 
164F.-14 


The  fact  that  final  Xfroot  was  accepted  was 
an  Indication  that  the  entryman  had  obtain- 
ed a  water  right  which  he  could  mortgage, 
for,  under  the  provisions  of  the  United  States 
statutes  relating  to  desert  land  entries,  the 
government  would  not  Issue  Its  patent  until 
proof  was  made  that  a  water  right  had  been 
acquired  by  tbe  ^tryman  by  purchase  or 
otherwise.  ^Riis  fact  and  the  fact  that  the 
mortgagor  was  actually  using  tbe  water  was 
sufficient,  in  the  absence  of  a  record  or  oth- 
er Informatiw  to  the  contrary,  to  invite  the 
conclusion  that  tbe  entryman,  who  had  ac- 
quired title  to  the  land,  also  bad  title  to  tbe 
water  right  appurtenant  thereto. 

Aj^Uant  sold  this  water  iSgbt  and  per- 
mitted It  to  be  appllled  to  a  beneficial  bse 
an,  and  to  become  appurtenant  to,  tbe  land 
in  qnesticm.  It  failed  and  neglected  to  give 
notice  of  its  claim  to  security,  as  by  law  pro- 
vided, and  cannot  be  heard  to  con^lain  tbat 
the  law  recognizes  as  prior  and  superior  the 
lien  of  an  innocent  mortgagee  whose  convey- 
ance, though  Bubseqnent  in  point  of  date  ct 
execution,  is  first  recorded. 

It  is  contended  by  appellant  tHat  tbe  shares 
of  stock  in  the  operating  company  are  per- 
sonal property,  and- that  the  water  right  pass- 
ed by  asEdgnment  of  them,  and  did  not  be- 
come subject  to  the  mortgage  on  the  land. 
While  shares  of  stock  In  an  ordinary  cor- 
poration, organized  for  profit,  are  personal 
property  (section  2747,  Eev.  Codes ;  State  v. 
Dtinlap,  2S  Idaho,  784,  and  cases  therein  cit- 
ed on  page  802.  156  Pac.  1141),  and  while 
this  court  has  held  shares  In  an  Irri^tlon 
company  to  be  personal  proper^  (Watson  v. 
Molden,  10  Idaho,  670,  79  Pac  603)  the  fact 
must  not  be  lost  sight  of  that  a  water  right 
Is,  as  heretofore  shown,  real  estate,  and  that 
In  case  of  a  mutual  irrigation  company,  not 
organized  for  profit,  but  for  the  convenience 
of  Its  members  In  the  management  of  the 
irrigation  system  and  In  the  diBtrlbutlon  to 
them  of  water  for  use  upon  their  lands  in 
prc^rtlon  to  their  respective  Interests,  own- 
ership of  shares  of  stock  In  the  corporation 
is  bnt  incidentel  to  ownership  of  a  water 
right.  Such  shares  are  muniments  of  title 
to  the  water  right,  are  Inseparable  from  It, 
and  ownership  of  them  passes  with  the  title 
which  they  evidence.  In  re  Thomas'  Estate, 
147  Cal.  236.  81  Pac.  639;  Berg  v.  Taklma 
Valley  Canal  Co.,  83  Wash.  451.  145  Pac 
619,  L.  B.  A.  1915D,  292. 

It  follows  that,  since  respondents'  mort- 
gage la  a  prior  Hen  upon  the  land  and  upon 
the  water  right  appurtenant  thereto,  their 
claim  to  the  shares  of  stodc,  which  evidence 
that  water  right,  is  superior  to  that  of  appel- 
lant. 

The  Judgment  appealed  from  is  affirmed. 
Costa  are  awarded  to  respondente. 

BUDOK,  a  J.,  and  BICE.  J.,  concur. 
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STATE  T.  LUNDHIGH. 

(Supreme  Court  of  Idaho.    April  30,  1917.) 

1.  HOUICIDE  «S3l27— MUKDEB— SUFFIdBNCT 
OF.  iNrOBWATXON. 

An  informatioD  the  cb&rglng  ^art  of  which 
is  in  the  followiog  language,  to  wit:  l%at  the 
defendant  "did  then  and  there  willfully,  unlaw- 
fully, felooioualy,  aod  with  maUee  afcHrethought 
kill  and  murder  oiw  ICvangelos  Pappaa,  a  hu- 
man being"— ia  auffident  to  cbarse  the  crime  ci 
murder. 

[Ed.  Note.— For  other  caaea,  see  Hmiicid^ 
Cent.  Dig.  |S  192-lM.] 

2.  HOUXCIDB  «=»200— WiTNBSSES  «=»37(5)— 
Evidence— Dtin a  Declakatjons. 

Held,  that  the  dying  declaration  of  the  de- 
ceased in  this  case  waa  properly  admitted  in  evi- 
dence. 

[Bd.  Note.— For  other  caaea,  aee  Homicide, 
Cent.  Dig.  |S  425-^;  Witnesses,  Cent  Dig. 
S  86.] 

8.  GtauaNAX.  Lav  «s>1129(1)  —  Appkait-As- 

SIGKirEXTS  OF  EBBOB. 
Undtr  section  7&46,  Eev.  Codea,  written 
(Aargea  presented  and  requested  by  either  the 
state  or  defendant  are  deemed  excepted  to,  and 
tbia  court  may  examine  aucb  cbargea,  whether 
assigned  aa  error  in  the  brief  of  appellant  or 
not. 

lEH.  Note.— For  other  'caaea^  see  Criminal 
Law,  Cent.  Dig.  »  2954,  2062,  2964.] 

4.  Cbiminal  Law  ©=3758  —  Instbuctions— 
Testimony  of  Defendant. 
An  inatroction  of  the  court  given  at  the  re- 
quest of  the  state  contained  the  following : 
"The  jury  are  not  to  accept  the  evidence  of  toe 
accused  blindly  or  an^  further  than  it  is  cor- 
roborated b^  other  evidence,  but  may  consider 
whether  it  la  true  and  given  in  good  faith,  or 
merely  to  prevent  a  conviction.  And  in  con< 
aidering  the  testimony  of  defeodant,  Lundhigh, 
you  have  a  right  to  take  into  account  any  in- 
terest he  may  have  in  the  result  of  ^our  verdict, 
aa  bearing  upon  the  question  oi  bia  credibility 
aa  a  witness  in  his  own  behalf."  Held,  that  the 
giving  of  such  an  instruction  is  error. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S{  1786-1789.] 

6,  Cbiuimal  Law  ^778(12)— Inbteuctions 
BuButsN  OF  PaooF — Statute. 
An  instruction  to  the  jury  based  upon  sec- 
tion 7866,  Bev.  Codes,  to  the  effect  that,  if  the 
state  has  proved  beyond  a  reaaonable  doubt  that 
the  defendant  shot  and  killed  the  deceased,  and 
the  plea  of  self-defense  is  interposed  b;  defend- 
ant, it  is  incumbent  upon  him  to  establish  and 
prove  such  defense  by  a  preponderance  of  the 
avidettce,  la  erroneous. 

iBfi  Note.— For  other  eases,  see  Crimfnil 
Uw.  Cent  Dig.  SI  1848.  1900,  1967.] 

G.  Homicide  «=»151(1),  241— SELF-DsraHSB— 
BuBDiH  or  Pboof. 
Upim  a  trial  for  murder^  where  the  state  hna 
proved  beyond  a  reasonable  doubt  the  commis- 
sion of  a  homicide  b;y  the  defendant,  or  the  com- 
mission of  the  homicide  ia  admitted  by  the  de- 
fendant, the  burden  of  proving  the  circum- 
stances in  mitigation  of,  or  that  justify  or  ex- 
ruse  it,  devolves  upon  him,  unless  the  proof  in 
the  caae  tends  to  abow  tlMit  the  crime  only 
amounted  to  maDsiaugbter  or  that  the  defend- 
ant was  justiliable  or  exaisable:  bat  be  is  not 
required  to  establish  such  circumstances  by  a 
)>rep(n)derance  of  the  evidence,  hut  only  to  such 
extent  that  the  jury,  after  considering  the  whole 


evidence  in  the  case,  have  a  reasonable  doubt 
as  to  his  guilt. 

[Ed.  Note. — For  other  cases,  aee  Homicide, 
Cent  Dig.  §g  276,  504.] 

Budge.  O.  J.,  and  Morgan,  J.,  diasenting  in 
part. 

Appeal  from  Dlatrlct  Court,  Bingham  Coun- 
ty; F.  J.  Cow^  Jwige. 

Alfred  Lnndlilgh  was  convicted  of  murder 
in  the  second  degree,  and  from  the  Judgment 
and  from  an  order  denying  moti<H)  for  new 
trial,  be  appeals.  Beversed  and  remanded, 
with  direction  to  grant  a  new  triaL 

Thorn  aa  &  Anderson  and  Hansbrougb  & 
Gagon,  all  of  Blackfoot,  for  appellant  J.  U. 
Peterson,  former  Atty.  Gen.,  Herbert  Wing. 
Asst.  Atty.  Gen.,  T.  A.  Walters,  Atty.  Qm^ 
R.  W.  Adair,  of  Blackfoot,  and  0.  M.  Booth, 
of  Twin  Falls,  for  the  State. 

RICE,  J.  [1]  In  this  case  defendant  was 
convicted  of  murder  In  the  second  degree. 
The  charging  part  of  the  information  reads 
as  follows: 

'"Hie  said  Alfred  Lnndhigh,  on  or  about  the 
11th  day  of  June,  1916,  at  the  county  of  Bing- 
ham and  state  of  Idaho,  and  prior  to  the  filing 
of  this  information,  did  then  and  there  willfully, 
unlawfully,  feloniously,  and  with  malice  afore- 
thought km  and  murder  one  £>vangeloa  Pappaa, 
a  human  being," 

Demurrer  was  filed  to  this  information, 
on  the  ground  that  It  does  not  suhstantlally 
conform  to  the  requirements  of  sections  7077, 
7678,  and  7679,  Bev.  Codes  of  Idaho,  and 
further  for  the  reason  that  it  does  not  state 
facts  sufficient  to  constltnte  a  public  offense. 

This  court  has  stated  repeatedly  that  an 
indictment  or  infonnation  charging  an  of- 
fense In  the  language  at  the  statute  defining 
It  la  sufficient.  No  distinction  appears  to 
have  been  made  in  this  respect  between  in- 
dictments or  informations  for  murder  and 
those  charging  other  ctimea.  Pec^ile  f.  But- 
ler. 1  Idaho,  231 ;  People  t.  Ah  Choy,  1  Idaho, 
317 ;  State  v.  Ellington,  4  Idaho,  529,  43  Pac. 
60;  State  t.  Keller.  8  Idaho,  699.  70  Pac. 
105. 

It  Is  essential  that  an  Indictment  or  In- 
formation should  charge  all  the  elements 
necessary  to  conatltute  the  offense.  Murder 
is  defined  to  be  the  unlawful  liilllDg  of  a 
human  being  with  malice  aforethought  Rev. 
Codes,  S  6560.  The  elements  constituting 
Qie  offense  of  murder  are  the  kilting  of  a 
human  being,  the  unlawfulness  of  the  killing, 
and  that  it  was  accomplished  with  malice 
aforethought  I  think  these  are  the  ultimate 
facts  to  be  pleaded,  and  that  the  means  by 
which  and  the  manner  Id  which  the  killing 
was  accomplished  are  evidentiary  facts  which 
need  not  be  pleaded.  The  information  filed 
in  this  case  sufficiently  pleads  the  ultimate 
facta  and  satisfies  the  requir^ents  of  sec- 
tions 7677,  7678,  7679.  and  7686,  Rev.  Codes. 
Strickland  v.  State,  19  Tex.  App.  518;  People 
v.  Cronln,  34  Cal.  191. 


AsaFor  oUitr  cnin  ms  same  topic  and  KBT-NUHBER  la  all  Key-Noinbersd  Dlsette  and  Ind«M 
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The  erindnal  pr&ctlce  set  of  the  territory 
of  Idaho  was  enacted  bt  1864  and  was  taken 
from  the  statvtea  of  Gallfomla.  Prior  to 
the  adopUou  of  the  CaUfornla  criminal  prac- 
tice act  bj  the  Legislature  of  the  territory  of 
Idaho  the  Callfomia  courts  had  held  as  fol- 
lows: ' 

"There  1b  little  or  no  difference  between  the 
requirements  of  an  indictment  under  the  com^ 
mon  law  and  under  our  statute,  except  in  the 
manner  of  statine  the  matter  necessary  to  be 
contained.**  Pet^  t.  Ato,  6  OaL  207,  6S  Am. 
Dec.  603. 

In  the  matter  of  Indictments  charging 
murder  the  Supreme  Court  of  California 
changed  its  i)osition  shortly  after  the  adop- 
tion of  the  criminal  practice  act  by  the  leg- 
islature of  this  territory,  as  shown  by  the 
cases  of  People  v.  King,  27  Cal.  <S07,,87  Am. 
Dec.  05 ;  People  v.  Oonin,  84  CaL  191 ;  Peo- 
ple T.  Hyndman,  99  CaL  1,  33  Pac.  782 ;  and 
People  V.  Witt,  170  Cal.  104.  148  Pac.  928. 
These  cases  and  many  other  Callfomia  cases 
have  uniformly  held  an  information  drawn  as 
was  the  information  in  this  case  to  be  suf- 
ficient and  in  proper  form.  The  criminal 
practice  act  of  Idaho  thus  adopted  from  Cali- 
fornia was  re-enacted  at  the  time  of  the 
enactment  of  the  Revised  Statutes  in  1887, 
and  again  at  the  time  of  the  adoption  of  tlie 
Revised  Codes  In  1009.  Under  the  rule  usual- 
ly applicable,  the  changed  position  of  the 
California  Supreme  Court  after  the  adoption 
of  the  statute  by  the  Legislature  of  this 
territory  might  be  persoaslve,  but  would  not 
be  binding  upon  this  court  Cathcart  t.  Rob- 
inson, e  Pet  264,  8  L.  Ed.  120. 

This  court,  however,  prior  to  the  re-en  act 
meat  of  1887  had  stated  many  times  that 
an  Information  charging  a  crime  In  the  lan- 
guage of  the  statute  defining  that  crime  Is 
sufficient  In  the  case  of  State  t.  Sly,  11 
Idaho,  110,  80  Pac.  1125,  decided  in  May, 
1905,  this  court  said  in  effect  that  secti<«i 
7675,  Rev.  St,  was  evidently  adopted  for  the 
purpose  of  abrogating  the  strictness  of  the 
common-lavr  form  of  lodictment  Again  In 
the  same  case  the  court  quotes  with  approval 
from  the  ctse  of  People  v.  Murphy,  89  CaL 
52,  as  follows: 

"The  suflSciency  of  the  indictment  is  not  to  be 
tested  by  the  mies  of  commcm  law,  but  by  the 
requirements  of  the  criminal  practice  act  of  tbia 
state.  That  act  provides  that  the  particular 
circumstances  need  not  be  stated,  unless  they 
are  necessary  to  constitute  the  offense  charged. 
Murder  is  the  aclawful  killing  of  a  baman  be- 
ing, with  malice  aforethought,  and  certainly  the 
means  by  which  the  killing  is  accomplished  can 
never  become  material  in  ascertaining  the  of- 
fense diarged.  The  requirement  that  it  must 
appear  that  the  partj  died  within  a  year  and  a 
day  is  a  rule  of  evideace  merely.  Unless  the 
party  died  within  that  time  the  prosecution  will 
not  be  permitted  to  show  that  he  died  of  the  In- 
jary  received." 

And  in  11  Idaho  at  page  115,  80  Pae.  at 
page  1127,  In  the  Sly  Case,  this  court  said: 

"It  is  clear  to  our  minds  from  the  foregoing 
authorities  that  it  has  never  been  the  intention 
of  this  court  since  its  organization  under  the 
territorial  government  to  the  present  time,  to) 


follow  the  doctrine  laid  down  In  Qie  Aro  and 
other  early  Oaliforoia  cases  In  passing  upon  the 
■ufBciency  ot  an  indictment  or  informatiota." 

Under  such  circumstance  it  is  fair  to  pre* 
jnime  that  in  the  re-enactment  of  the  Crimi- 
nal Code  In  1909  the  Legislature  intended 
to  adopt  the  construction  which  had  been 
placed  upon  the  statute  by  our  own  court. 
G..  O.  &  S.  F.  By.  T.  F.  W.  ft  N.  O.  Ey.,  68 
Tex.  98,  2  S.  W.  m,  8  S.  W.  664;  State 
Commission  in  Lunacy  t.  Welch,  154  CaL  776, 
89  Pac  181;  Mitchell  t.  Simpson.  25  L.  S. 
Queen's  Bench  Div.  183.  This  presumption 
In  the  case  of  a  re-enacted  statute  applies 
not  only  to  the  decisions  of  courts,  but  also 
to-  the  actions  of  administrative  officers  tak- 
en under  a  statute.  Copper  Queen  Con.  Mln. 
Co.  V.  Arizona,  206  U.  S.  474,  27  Sup.  Ct  695, 
51  L.  Ed.  1143. 

■  It  would  seem  that,  even  though  some  of 
the  observations  in  the  Sly  Case  were  obiter 
dicta,  they  would  be  entitled  to  as  much 
weight  as  the  acts  of  admiuistratlve  officers. 
I  think,  therefore,  that  this  court  is  not 
bound  to  follow  the  California  cases  decided 
prior  to  the  adoption  of  the  criminal  prac- 
tice act  of  18G4. 

In  the  case  of  State  r.  Smith,  25  Idaho, 
541,  138  Pac.  1107,  this  court  held  that  an 
Information  charging  manslaughter  in  the 
following  language,  viz.:  "That  the  defend- 
ant did  unlawfully  and  feloniously  kill  one 
Clara  Foy" — is  defective  and  insufficient  to 
comply  with  the  statute  because  of  its  failure 
to  show  the  means  by  which  death  was  ac- 
complished. It  is  possible  that  in  cases  of 
involuntary  manslaughter  it  might  sometimes 
be  necessary  that  the  particular  circumstanc- 
es be  alleged  in  order  to  constitute  the  com- 
plete offense.  I  think,  however,  that  the 
case  of  State  v.  Smith,  as  applied  to  man- 
slaughter generaUy  and  In  so  far  as  it  might 
be  considered  as  an  authority  with  reference 
to  indictments  or  Informations  for  murder, 
should  be  overruled. 

[2]  The  appellant  assigns  as  error  the  ac- 
tion of  the  trial  court^In  permitting  witnesses 
Ernest  Pappas  and  Edith  Boos  to  testify  as 
to  dying  declarations  on  the  i>art  of  the  de- 
ceased. There  can  be  no  doubt  bat  that 
these  ^ing  declarations  were  made  In  the 
sreaenoe  of  ai^roaddng  dissolution,  and  both 
the  statements,  of  the  deceased  at  the  time 
and  the  surrounding  conditions  show  con- 
cluBlTely  that  the  deceased  was  cognizant  of 
his  condition.  It  appears  that  the  witness 
Edith  Boos  was  tratlfying  from  her  knowl- 
edge of  the  statements  of  the  deceased,  and 
not  relying  upon  the  translation  of  his  Btate- 
m,ents  made  to  her  by  an  interpreter.  Her 
testimony  as  to  the  dying  declaration  of  the 
deceased  Is  not  inadmissible  within  the  rule 
laid  down  In  the  case  of  State  v.  Fong  Loon, 
29  Idaho,  248,  158  Pac.  233.  L.  R.  A.  1916F, 
1198.  We  are  of  the  opinion  that  the  court 
did  not  err  in  permitting  the  testimony  of 
I  these  witnesses  to  be  given. 
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Aiipellant  In  his  brief  failed  to  aaslgn  as 
error  the  glrlng  of  the  Instmctlons  or  any 
ot  then)  by  the  court  This  court  hu  held. 
In  constTulns  section  7916,  Ber.  Codes,  that 
Instmctlons  In  wrltlog  requested  by  the  state 
and  glTen,  or  reqaested  the  defendant  and 
refnsed,  are  deoned  excepted  to,  and  the 
questions  presented  tiiereby  need  not  be  pre- 
served In  the  bill  of  exceptions  In  order  to 
be  reviewed  by  the  appellate  court;  also  that 
objections  to  Instructions  given  by  the  court 
on  its  own  motion  must  be  preserved  by  bill 
of  exceptions  In  order  to  be  reviewed  by  this 
court  State  v.  O'Brien.  13  Idaho,  112,  S8 
Pac.  425 :  State  t.  Suttles,  18  Idaho,  88,  88 
Pac.  23S;  State  t.  Peck,  14  Idaho,  712,  95 
Pac.  615.  These  provisions  of  the  law,  and 
the  practices  based  thereon,  do  not  appear 
to  have  been  affected  by  the  amendments  to 
the  Criminal  Code  which  were  enacted 
the  thlrterath  session  of  the  Legislature, 
found  under  chapters  146,  147,  148,  149,  and 
150  of  the  1915  Session  Laws. 

[8-5]  Under  section  7W6,  Eev.  Codes,  as 
construed  by  the  cases  last  cited,  the  Instruc- 
tions given  at  tbe  request  of  the  state  are  be* 
fore  the  court  for  review,  exceptions  there- 
to having  been  preserved  by  law.  This  court 
will  not  assume  the  burden  of  searching  the 
record  for  errors  not  assigned  by  the  appel- 
lant, but  In  this  case  certain  Instructions 
given  at  the  request  of  the  state  have  come 
to  our  attention.  Among  them  are  Instruc- 
tions Nos.  62  and  65,  which  read  as  fol- 
lows: 

"Instruction  No.  62.  Ihe  jury  are  further 
instructed  in  the  language  u  me  statotes  ot 
this  state  that  uptm  a  trial  tor  murder,  the  com- 
mission of  tbe  homicide  by  tbe  defendant  being 
proved,  the  burden,  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  tbe  proof  in  the  case  tends  to 
show  that  the  crime  ctHnmitted  only  amounts 
to  manslaughter  or  that  the  defendant  waa  jus- 
tifiable or  excusable.  So  in  this  case,  if  the 
state  has  proved  twyond  a  reasonable  doubt  that 
the  defendant,  lAindbigh,  shot  and  killed  the  de- 
ceased, Pappas,  the  plea  of  self-defense  inter- 
posed by  the  defendant  must  establish  and  prove 
such  defense  by  &  preponderance  of  the  evi- 
dence. So  if  you  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  has  fail- 
ed by  a  preponderance  of  the  evidence  to  estab- 
lish and  prove  such  defense,  it  will  then  be  your 
duty  to  convict  the  defendant."  ' 

"Instruction '  No.  65.  The  court  instructs  the 
jury  that  the  law  says  that  the  defendant  is  a 
comi>etent  witness  and  may  testify  in  his  own 
behalf,  and  the  jury  should  not  capriciously  dis- 
regard such  testimony.  This  does  not  mean  that 
you  should  l>elieve,  but  only  that  you  should 
consider  it  and  ascertain  to  the  bf»t  of  your 
judgment  whether  it  is  true,  and  if  true  you 
should  act  on  it,  and  if  you  should  not  believe 
it  you  should  reject  such  testimony,  you  being 
the  sole  judges  of  the  truth  of  tbe  evidmce. 
The  jury  are  not  to  accept  the  evidence  of  die 
accused  blindly  or  any  further  than  it  is  cor- 
roborated by  other  evidence,  but  may  consider 
whether  it  is  true  and  given  In  good  faith,  or 
merely  to  prevent  a  conviction.  And  in  con- 
sidering  the  testimmiy  of  the  defendant  Lnnd- 
hlgfa,  you  have  a  right  to  take  into  account  any 
Interest  he  may  have  in  the  result  of  your  vet^ 
diet,  as  bearing  upon  the  question  of  his  cred- 
ibility as  a  witness  in  bis  own  behaUL" 


In  this  case  the  untng  was  admitted  by 
the  def«idant,  and  the  only  Issne  in  tb»  case 
waa  that  arising  tnm  aspdlant's  claim  tfaat 
he  acted  In  sdf-defaise.  TSxb  only  evidence 
of  the  Immediate  drainurtances  sumnmdlng 
the  killing  Is  that  contained  In  the  dying 
declaration  of  the  deceased  and  the  tesdmooy 
of  appelant  Aj^llant'a  narrative  of  Qiose 
events  la  not  Impossible  or  incredible.  The 
two  InstrucUons  au(ri»cU  therefore^  bear  di- 
rectly upon  the  proof  required  on  the  part  ot 
the  ai^Uaut  to  justify  the  kllUng  of  tiie  de- 
ceased on  the  ground  of  s^-defense,  zai  go 
to  the  very  fonndatbm  of  his  defaise/They 
are  both  envmeous.  Coffin  t.  TJniytf  States, 
156  U.  S.  432,  at  pages  469,  460,  15  Sup.  Ct 
394,  88  L.  Ed.  481,  at  page  494. 

[I]  By  tostructlcm  No.  62  the  Jnrws  are 
told  that  the  defendant  must  establish  and 
prove  the  plea  of  self-defrase  hy  a  prepondei^ 
aace  ct  the  evidence,  and  that  If  they  find 
from  the  evldmce  beyond  a  reasonable  doubt 
that  the  def^dant  has  tailed  by  a  inreponder- 
ance  of  tbe  evidence  to  establish  and  prove 
sudi  defense  it  will  be  tb^r  duty  to  convict 
the  defendant  TbiB  instruction  does  not 
state  the  law.  Sectim  7866,  Bev.  Codes,  Is 
as  foUon'a: 

"Upon  a  trial  for  murder,  the  commission  ot 
tbe  homicide  tbe  defendant  being  proved,  the 
burden  of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  it,  devolves  upon  him, 
unless  the  proof  in  the  case  tends  to  show  that 
the  crime  commiued  oik^  amounts  to  man- 
slaughter, or  that  the  defendant  was  Justifiable 
or  excusable." 

While  the  burden  of  proving  the  drcnm* 
atanoas  in  mitigation  or  Justification  ta  the 
homicide  rests  with  the  defendant,  be  is  not 
required  to  establish  such  circumstances  by 
a  pr^nderanoe  of  the  evidence,  but  to 
estaUlsh  the  drcumstancea  to  sndi  an  ex- 
tent that  the  Jury,  Bttee  considering  the 
whole  evidence  in  the  case^  have  a  reasonable 
doubt  as  Co  his  guilt  State  v.  Bogers,  30 
Idaho,  — .  103  Paa  912;  reopl©  v.  Boshton. 
80  Oal.  100, 22  Pac.  127,  549;  People  v.  ElUot. 
80  CaL  296,  22  Pac.  207;  Davis  v.  United 
States,  160  V.  S.  469.  16  Sup.  Ct  363,  40  L. 
Ed.  499. 

By  Instmctltm  Na  66  the  Jurors  are  in- 
structed not  to  ooniider  tbe  testimony  of  the 
accused  any  further  than  it  is  corroborated 
by  otha:  evidence.  We  do  not  understand 
that  this  is  the  law  as  applied  to  the  testi- 
mony of  a  defendant  In  a  criminal  case.  The 
defendant  Is  «itltled  to  the  same  considera- 
tion as  a  witness  as  the  other  witnesses  in 
the  case,  and  his  credibility  is  to  be  tested 
by  the  same  rules  as  are  applicable  to  other 
witnessoi.  This  latter  instruction  is  slso 
subject  to  the  criticism  wliich  was  applied 
to  a  similar  instruction  in  the  case  of  State 
V.  Bogers,  30  Idaho.  — ,  163  Pac.  912,  hi  that 
it  singles  out  the  d^endant  and  directs  the 
jury  to  apply  tests  as  to  his  credibility  as  a 
witness  differing  from  those  applied  to  oth» 
witnesses  in  the  case. 

For  these  errors  the  Judgment  of  the  dl» 
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Met  coDrt  must  be  tereneA.  The  cauae  la 
xemanded,  with  dlrectlona  to  the  trial  court 
to  grant  Ihe  an^eUant  a  uevr  trial 

BUDOB,  a  J.  (concurring  in  part  and  dis- 
senting In  part).  I  concur  in  the  opinion  of 
Justice  BICE  that  the  Information  Is  snffl- 
dent  to  charge  the  crime  of  murder.  It  will 
be  conceded  that  under  the  common  law  the 
Information  would  be  fatally  defeetlva  Peo- 
ple T.  Aro,  6  Cal.  207,  65  Am.  Dec.  503;  Peo- 
ple T.  LIo7d,  9  Oal.  64;  People  v.  Wallace,  9 
Cal.  30;  People  v.  Cox,  9  Cal.  82;  People  v. 
Steventon,  9  Cal.  27S;  People  t.  Coleman,  10 
Cal.  334;  People  v.  Dolan,  9  Cal.  676;  Peo- 
ple T.  Judd,  10  OaL  818;  People  v.  MUler, 
12  Cal.  291. 

Seguing,  however,  with  the  case  of  Peo- 
ple V.  King,  27  Cal.  607,  87  Am.  Dec.  96,  the 
Supreme  Court  of  California  changed  its 
former  holding,  and  held  that: 

"In  an  indictment  for  murder  it  is  not  neces- 
sary to  aver  the  means  by  which  the  homicide 
was  coDunitted,  or  the  nature  and  extent  of  the 
wound,  or  the  part  of  the  body  upon  which  it 
was  inflicted." 

And  In  the  caae  of  People  y.  Crcnaln,  84  Cal. 
191,  that  court  furthw  held,  that  an  Indict- 
ment need  not  arex  the  means  or  mode  of 
death.  Fedple  t.  Hyndman,  SO  OaL  1, 83  Pac. 
782. 

In  the  case  of  People  v.  Witt,  170  Oal.  104, 
148  Pac.  928,  the  Supreme  Court  of  Cali- 
fornia, In  discussing  the  sufficiency  of  an  in- 
formatloD,  the  charging  part  of  whldi,  with 
the  exception  of  the  name  of  the  defendant 
and  the  date  upon  which  the  murder  was 
OHDmttted,  la  the  aame  as  In  the  case  at  bar. 
says: 

"Concededly  this  describes  the  offense  of  mur- 
der in  the  language  of  our  statutet  •  •  * 
Whatever  may  be  the  rule  dedared  by  some  cas- 
es fron  other  iurlsdictdons,  it  must  DftAccq;>ted 
aa  the  settled  law  of  this  state  that  it  is  sufll- 
cient  to  charge  the  offense  of  murder  in  the  lan- 
guage of  the  statute  defloicg  it,  whatever  the 
circumstances  of  the  particular  case." 

The  Witt  Case  cites  the  case  of  People  v. 
De  la  Cour  Soto,  63  Cal.  165,  with  approval, 
wherein  it  is  held  that  an  information  in  the 
langnage  of  the  statute  defining  murder  is 
suffidnit  to  charge  murder.  The  Idaho  cases 
generally  have  used  the  same  expression. 
Matter  of  McLeod,  28  Idaho.  267,  128  Pac. 
1106,  43  L.  R.  A.  (N.  «.)  1813;  State  v. 
O'NeU,  24  Idaho,  6S2,  186  Pac.  60;  State  v. 
Brill,  21  Idaho,  269,  121  Pac.  79;  State  v. 
Sly,  11  Idaho,  110,  80  Pac.  1125;  State  v. 
Keller.  8  Idaho,  609,  70  Pac.  1051 ;  State  v. 
Ellington,  4  Idaho,  529,  48  Pac.  60;  People  t. 
Ah  Choy,  1  Idaho,  317;  People  v.  Butler,  1 
Idaho.  231. 

The  early  California  cases  dted  above  were 
decided  by  the  Supreme  Court  of  that  state 
prior  to  the  adoption  of  the  California  crim- 
inal practice  act  by  the  Legislature  of  the 
territory  of  Idaho  in  1864,  and  ordinarily 
would  be  regarded  as  binding  upon  this  court 
in  the  construction  of  the  statute.  However, 
in  the  matter  of  suffld^cy  of  Indictments  for 


murder  the  California  court  changed  Its  posi- 
tion shortly  after  the  adoption  of  the  crimi- 
nal practloe  act  by  the  L^islatuie  of  Oie 
teiTltoiy  of  Idaho,  as  shown  by  the  cases  of 
People  V.  Einff,  soprs,  Pef^Ie  t.  Oronln,  su- 
pra. People  T.  Hyndman,  snpra.  People  v. 
Witt,  supra,  and  many  diier  eases  not  here 
moitloned. 

While  It  is  lane  as  a  general  mle  that 
;  where  raie  state  adopts  a  statute  from  anoth- 
er state  it  also  adf^ts  the  dedsions  of  that 
state  construing  tJie  statute,  an  exception 
to  the  mle  seems  to  obtain  where  the  courts 
of  the  state  fmn  whl<!h  the  statute  was  bor- 
rowed have  r^udl^ted  or  abandoned  such 
construction.  .  The  Colorado  court  states  the 
rule  as  follows: 

"Hie  rule  that  courts  are  bound  to  adopt  the 
prior  Judidal  construction  ^ven  a  borrowed 
statute  in  the  state  from  which  it  is  taken  ia 
not  infleziUa  Where  such  construction  is  dear- 
ly erroneous,  harshj  and  oppressive,  or  where 
it  is  inconsistent  with  the  spirit  and  ptdley  of 
the  laws  of  the  state  borrowing  the  statute, 
courts  may,  and  frequently  do,  decline  to  follow 
it  It  can  hardly  be  seriously  contended  that 
the  rule  should  control  in  a  case  like  the  <me  at 
bar,  where  the  Supreme  Court  has  repudiated 
and  abandoned  its  own  construction."  Dwyer 
V.  Smelter  City  State  Bank,  30  Colo.  316,  TO 
Pac.  323. 

See,  also,  Oleson  v.  W5lBon,  20  Mont  644. 
52  Pac.  372,  63  Am.  St.  R^.  639;  Coad  v. 
Cowhick,  9  Wyo.  816,  63  Pac.  584,  87  Am. 
St  Rep.  953;  Lewis'  Sutherland,  Stat  Const 
vol.  2,  i  404. 

From  the  foregoing  It  would  seem  that  this 
court  Is  not  bound  to  follow  the  earlier  Cali- 
fornia cases  prescribing  the  essential  ele-. 
ments  of  an  indictment  for  murder,  but  is  at 
liberty  to  follow  the  later  Gallfomia  cases 
and  the  mle  hitherto  aimonnced  by  this 
court. 

lDformatl(»is  charging  murder  In  manner 
and  form  as  alleged  In  this  case  have  been 
held  to  be  sufficient  under  statutes  the  same 
or  similar  to  ours  in  the  following  cases: 
Molina  V.  Territory,  12  Ariz.  14,  95  Pac.  102; 
State  V.  Nlelson.  38  Mont.  451,  100  Pac.  229; 
State  V.  Hayes,  38  Mont.  219 ;  99  Pac.  434 ; 
Strickland  v.  State,  19  Tex.  App.  618;  note 
to  Schaffer  v.  State,  3  Am.  St  Rep.  281. 

I  have  examined  with  care  the  case  of 
State  V.  Smith,  25  Idaho,  541,  138  Pac.  1107, 
and  do  not  hesitate  to  state  that,  in  my  opin- 
ion, It  does  not  correctly  state  the  law  gov- 
erning the  sufficiency  of  an  Information  or 
Indictment  charging  murder;  that  It  is  not 
supported  by  the  great  weight  of  modem  au- 
thority, or  supported  as  authority  In  testing 
the  point  raised  in  the  instant  case;  that  it 
cannot  be  so  considered  In  the  light  of  the  au- 
thorities considered  in  this  opinion,  nor  under 
the  plain  construction  and  Interpretation  of 
our  statute,  nor  with  due  regard  to  the  proper, 
certain,  and  effldent  administration  of  the 
law,  and,  In  so  far  as  the  rule  there  announc- 
ed might  be  regarded  as  a  precedent  in  test- 
ing the  suffidency  of  an  information  or  in- 
dictment charging  mnrd»,  the  case  should  be 
overruled. 
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I  <Uasent  from  that  portton  ot  tbe  opinion 
whlcb  dlscoBsei  Qie  alleged  erroneouB  Inatrao- 
tions  and  upon  which  this  case  Is  rerened. 
There  Is  no  EBatsnment  of  error  In  appd- 
lant's  brloT  predicated  npnt  the  living  ct 
either  of  these  InBtructloos.  There  is  no 
Bpeeiflcatl<»Q  of  error  based  thereon  In  the 
transoipt  or  bUl  of  sscepthms.  The  point 
was  not  nrged  upm  aroellants  motion  for  a 
new  trial,  nor  was  It  urged  vgoa  the  oral 
argument  before  this  court  On  the  oon- 
trar7,  It  afflrmatlTely  appears  on  page  31  of 
the  appeUant^s  brief  that  tttere  never  was 
any  intention  on  ttie  part  of  aiqidlant  to 
pre^cate  error  npcm  the  gLvliv  of  any  in- 
structions. I  quote  ftom  an)dlanf s  brief  as 
follows: 

"Th*  coart  instructed  tiie  jury  fully  <m  all  of 
these  matters,  and  there  vw  no  objection  to  the 
inatructiona  of  the  court  on  either  tide;  it  be- 
ing conceded  and  agreed  that  thev  were  correct 
and  proper.   •  •   • »»    (Italics  ours.) 

Tills  court  has  uniformly  adhered  to  the 
rule  that  where  errors  are  not  assigned  they 
will  not  be  reviewed.  And  it  is  further  well 
settled  that  even  where  errors  are  assisned, 
If  th^  are  not  discussed  either  in  the  brief 
or  upon  oral  argument,  and  no  authorities 
are  cited  in  support  of  the  assignments,  Oiey 
will  nrither  be  reviewed,  considered  or  dis- 
cussed by  this  court.  Farnsworth  v.  Pepper, 

27  Idaho,  100.  148  Pac.  48;  Davenport  v. 
Burke,  27  Idaho,  464,  149  Pac.  Gil;  State  v. 
McGann,  8  Idaho,  40,  66  Paa  8^;  State  v. 
Wetter,  11  Idaho.  433,  83  Pac.  341;  State  v. 
Jones,  28  Idaho,  428, 154  Pac.  378.  See,  also, 
UlCe  v.  People,  56  Colo.  606,  136  Pac.  74; 
People  T.  Stein,  23  Cat  App.  108,  137  Pac. 
271;  People  v.  Valencia,  27  CaL  App.  407, 
160  Pac.  68;  State  t.  Kakarikos,  45  Utah, 
470,  146  Pac.  760;  12  Cyc  875. 

Under  sudi  drenmstanoes  I  cannot  bring 
myself  to  believe  that  it  is  prefer  for  this 
court  to  assign  and  discuss  errors  for  an  ap- 
pellant which  he  expressly  waived,  abandon- 
ed, and  failed  to  as^gn  as  errw.  I  find  no 
precedents  in  our  decisions  In  sappwt  of 
such  procedure,  ^e  presumption  is  that, 
if  the  errors  had  been  called  to  the  attention 
of  the  trial  court,  they  would  have  been  cor- 
rected before  Hie  in8tructl<»is  were  given.  A 
def^dant  In  a  criminal  case  ought  not  to  be 
permitted  to  sit  idly  by  while  prejudicial  er- 
ror Is  being  committed  and  speculate  upon 
the  result  of  the  verdict.    State  v.  Baker, 

28  Idaho,  727,  156  Pac  108. 

Where  the  evideaoe  In  a  g^ven  case  <a^rly 
shows  the  defendant  to  be  guilty  of  an  un- 
provoked murder,  without  any  Justification 
or  excuse,  and  the  Jury  could  not,  under 
thdr  oaths,  have  brought  In  any  other  ver- 
dict than  was  rendered  by  them,  even  con- 
ceding that  there  is  error  in  the  Instructions, 
and  the  right  of  the  appellate  court  to  re- 
view such  errors  when  not  assigned,  the 
Judgment  of  the  trial  court  should  not  be  re- 
versed, for  the  reasons  as  announced  in  an 
opinion  by  the  late  Justice  Stewart  In  the 
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case  ftf  State  t.  Maraen,  17  Idaho,  TO&-T0O, 
107  Pac.  998.  1001: 

"Although  the  instruction  referred  to  oMitain* 
matter  which  should  not  have  been  given  to  th« 
jury,  we  are,  however,  of  the  (qHni<m  that  the 
appellant  could  have  be«n  tn  no  way  prejudiced 
by  the  giving  of  sudh  instruction.  Other  in- 
structiMis  were  given  to  which  no  exception  was 
taken,  which  clearly  diarged  the  Jnry  with  ref- 
erence to  circumstantial  evidence;  and  not  <Mily 
that,  bat  the  evidence  In  tliis  case  is  so  dear  and 
convincing  of  the  guilt  of  the  appellant  that  the 
jury  could  in  no  poBsible  manner  have  been  in- 
fluenced to  return  a  verdict  of  guilty  by  Uie 
objectiOQaUe  matter  ccMitained  in  this  instruc- 
tlon ;  and  from  the  evidence  the  jury  could  not, 
without  a  violation  of  their  oaths,  fail  to  have 
found  the  defendant  guilty,  and  because  of  this 
the  defendant  could  not  have  been  prejudiced  by 
the  giving  of  such  instruction. 

"Rev.  Codes,  S  8070,  admonishes  this  court: 
'After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  wbidi  do  not  affect  the 
substantial  rights  ot  the  parties.*  And  again. 
Bev.  Codes,  I  8236:  'Neither  a  departure,  from 
the  form  or  mode  prescribed  by  this  Code  ih  re- 
spect to  any  pleading  or  proceeding,  nor  an  er- 
ror or  mistake  therein,  renders  it  invalid,  unless 
it  has  actually  prejudiced  the  defendant.  <»■ 
tended  to  his  prejudice  in  respect  to  a  substan- 
tial right.'  The  aubetance  of  these  statutory 
provinons  is  that  a  new  trial  ought  never  to  be 
granted,  notwithstanding  some  mistake  or  even 
misdirection  Iw  the  judge,  provided  the  revi- 
Bi<«iing  court  is  satisfied  that  justice  has  been 
done  and  that  upon  the  evidence  no  other  ver- 
dict could  prt^iOTly  have  been  found"— citing  cas- 
ea 

In  State  v.  Sllva,  21  Idaho,  247-257,  120 
Pac.  8S6,  839.  It  is  said: 

"That  if  the  evidence  of  the  defendant's  gaUt 
is  Bati^actoiT,  that  Is,  such  as  ordinarily  pro- 
duces a  conviction  in  an  unprejudiced  mind,  be- 
yond a  reasonable  doubt,  and  the  result  omld 
not  have  been  different  bad  the  instruction  been 
(Knitted,  the  case  would  not  be  reversed  because 
of  such  erroneous  in8truct)<»i." 

In  State  v.  Brill.  21  Idaho,  260-275,  121 
Pac.  79,  80,  this  court  says : 

"That  even  though  an  instruction  is  erroneous 
and  ordinarily  the  error  would  he  material,  yet 
if  the  evidence  of  the  defendant's  guilt  is  sat- 
isfactory, that  is,  such  as  ordinarily  produces 
moral  certainty,  or  conviction  in  an  unprejudic- 
ed mind,  and  the  result  would  not  have  been  dif- 
ferent had  the  instruction  been  omitted,  the  ease 
will  not  be  reversed  because  of  sudi  erroneous 
instruction.'* 

The  Judgment  of  the  trial  court  diould  be 

affirmed. 

MORGAN,  J.  (concurring  in  part  and  dis- 
senting in  part).  T  concur  in  all  of  the  fore- 
going opinion  except  that  portion  holding  the 
Inftn-mation  to  be  sufficient ;  from  that  por- 
tion I  dissent 

While  this  court  has  repeatedly  stated,  in 
effect,  that  an  indictment  or  InformatloD  is 
suffldent  which  charges  an  offense  In  the 
language  of  the  statute  defining  It,  I  believe 
that  In  doing  so  It  has  inadvertently  fallen 
a  little  short  of  correctly  stating  a  sound 
principle  of  law  rather  than  that  it  has 
deliberately  attempted  to  announce  a  new 
rule  of  pleading  in  criminal  cases.  It  Is  saM 
In  22  Cyc.  339: 

"Although  the  rule  is  freguentiy  stated  to  be 
that  it  is  suffideat  to  diarge  a  statutory  of- 
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fenae  in  the  langruage  erf  the  statute  creating  it. 
aucfa  rule  Ib  accurate  only  in  those  casea  in 
which  the  statute  defines  and  describes  the  c^- 
Cense,  and  is  better  stated  with  such  aualifica- 
tion.  The  words  of  the  statute  must  fully,  di- 
rectly, and  expressly,  without  any  uncertainty 
or  ambiguity,  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  intended  to  be 
punitdied.  and  must  state  all  the  material  facts 
and  drcurastanees  embraced  in  the  definition  of 
the  offense.   •   •  • 

"The  same  certainty  ia  required  in  indictments 
on  statutes  as  at  ccHnmon  law,  and  where  the 
statute  does  not  define  the  act  or  acts  coustitut- 
ing  the.  c^ense  so  as  to  give  the  offender  infor- 
mation of  the  nature  and  cause  of  the  accusa- 
tion, other  avermenta  conveying  such  informa- 
tion must  be  added,  even  when  the  oSenee  is  not 
capitaL  The  indictment  must  also  be  framed 
with  such  certain^  that  a  judgment  may  he 
^eaded  in  bar  to  any  aubaeqnent  prosecution 
for  the  same  c^Eenst;.*' 

TbB  territory  of  Idaho  In  1861  (Lawi  1804, 
p.  213)  adopted  the  criminal  practice  act  of 
California,  which  had  been  enacted  by  the 
Legislattire  of  that  state  In  ISSl  (St  1851,  p. 
212).  According  to  a  well-established  rule 
of  statutory  construction,  our  Legislature 
Is  held  to  have  enacted  this  law  with  full 
knowledge  of  the  interpretation  which  the 
Supreme  Oourt  of  that  state  had  placed  upon 
It  and  with  the  Intent  that  It  be  so  construed 
bera  Of  course,  any  Interpretation  placed 
upon  the  law  by  the  California  court  sub- 
seqn^t  to  the  date  of  its  enactioent  by  the 
Legislature  of  Idaho  would  not,  if  contradic- 
tory of  Its  former  decisions,  havlttK  any  bind- 
ing effect  upon  this  court 

The  act  of  tlie  territorial  Legislature  of 
1S64  above  referred  to  has  been  re-enacted  In 
the  state  of  Idaho,  and  the  part  thereof  by 
which  the  sufficiency  of  this  information 
must  be  tested  Is  to  be  found  in  sections  7677, 
7678,  7679,  7686,  and  76S7,  Rev.  Codes,  the 
language  of  which  is  practically  identical 
with  sections  237,  238.  230,  246,  and  247  of 
the  California  criminal  practice  act  of  1861. 

Section  7677  provides: 

"The  indictment  (or  information)  must  con- 
tain:  ♦  •  • 

"2.  A  statement  ot  the  acts  constituting  the 
offense  in  ordinary  and  concise  language,  and  in 
sudi  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  intended." 

The  foltowing  form  Is  provided  In  section 

7678: 

"The  State  of  Idaho  against  A.  B.,  in  the  Dis- 
trict Court  of  the  Jiitlicial  District,  in  the 

County  of  ,    Term,  A.  D.  Nineteen 

"A.  B.  is  accused  by  the  grand  jury  of  the 

county  of  by  this  indictment,  of  the  crime 

of  (giving  its  Ic^al  appellation,  siich  as  murder, 
arson,  or  the  like),  committed  as  follows: 

"The  said  A.  B.,  on  the  day  of  , 

A.  D.  Ninete«i  ,  at  the  county  of  — — 

(here  &et  forth  th«  act  or  omission  charged  as 
an  offense)," 

Section  7679  Is: 

"It  must  be  direct  and  certain  as  regards: 

"1,  The  party  charged ; 

"2.  The  offense  charged ; 

"3.  The  particular  circumstances  of  the  of- 
fense charged,  when  they  are  necessary  to  con- 
stitute a  complete  offense." 


Section  7686  is,  to  part,  as  follows: 
"The  indictment  (or  informatimi)  is  sufficient 
if  it  can  be  understood  therefrom:   •   •  • 

"6.  That  the  act  or  omission  charged  as  the 
offense  is  clearly  and  distinctly  set  forth  in  ordi- 
nary^  and  concise  language,  without  repetition, 
and  in  such  a  manner  as  to  enable  a  ^rson  of 
common  undecstanding  to  know  what  is  intend- 
ed; 

"7.  That  the  act  or  omission  charged  as  the 
offense  is  stated  with  such  a  degree  of  certainty 
as  to  enable  the  court  to  pronounce  judgment 
upon  conviction,  according  to  the  right  ckF  the 
case." 

And  section  7687  is  as  follows: 

"No  indictment  (or  information)  Is  insufficient, 
nor  can  the  trial,  judgment,  or  other  proceeding 
thereon,  be  affected,  by  reason  of  any  defect  or 
imperfection  in  matter  ot  form,  wbidi  does  not 
tend  to  the  prejudice  of  a  substantial  tight  of 
the  defendant  upon  its  merits." 

The  Supreme  Court  of  California  construed 
the  criminal  iu«ctloe  act  of  that  state,  as 
applied  to  homlcMe  cases,  prior  to  Its  adop- 
tion as  the  law  of  the  territory  of  Idaho,  in 
the  cases  ot  Peosie  v.  Ann  6  GaL  206,  66 
Am.  Dec  608,  decided  In  1856,  People  t. 
Wallace,  9  Gat  81.  People  v.  Cox,  9  GaL  88, 
People  T.  Lloyd,  9  Cat  55,  People  t.  Steven- 
ton,  9  GaL  274,  People  t.  Dolan,  9  Gal.  676. 
People  V.  Jndd,  10  OaL  814.  and  People  v. 
Coleman.  10  GaL  384,  all  decided  in  1858,  and 
People  T.  Miller.  12  CaL  291,  decided  in  1859. 
In  these  cases  the  court  held.  In  effeqt  that 
the  California  l^lslatlon  upon  the  subject 
while  Intended  to  remove  the  useless  tech- 
nicalities in  criminal  pleading  which  had  in- 
cumbered the  common  law  and  had  frequent- 
ly resulted  in  defeating  the  ends  of  justice, 
had  wrought  no  material  <diange  in  the  re- 
quirements of  an  indictment  except  in  the 
manner  of  stating  the  matter  still  recognized 
as  necessary  to  be  therein  c<»itained;  that 
the  necessity  for  a  statement  of  the  facts  and 
circumstances  constituting  the  offense  still 
edated  and  was  "reco^lzed  by  the  237th 
section  of  the  statute,  which  provides  that 
the  Indictment  shall  contain  'a  statement  of 
the  acts  constituting  the  offense  etoV  as 
well  as  the  precedent  given  in  the  statute 
which  points  out  how  such  facts  edtall  be 
charged" ;  that  In  indictments  for  murder 
a  statement  of  the  manner  of  the  death  and 
the  means  by  which  it  was  produced  was 
necessary  so  that  the  defendant  might  know 
of  what  crime  he  was  accused  and  be  enabled 
to  prepare  his  defense  on  the  facts;  also  In 
order  that  the  jury  might  be  warranted  In 
its  finding,  the  court  In  Its  judgment,  and  the 
defendant  be  enabled  to  successfully  plead  a 
former  conviction  or  acquittal  in  the  event 
of  his  being  again  prosecuted  for  the  same 
act.  With  this  construction  In  view,  our 
Legislatnre  enacted  the  law  above  quoted, 
and,  as  above  Indicated,  these  decisions 
should  have  more  than  persuasive  influence 
upon  us  In  construing  the  law  under  consid- 
eration for  they  are  declaratory  of  the  intent 
of  our  Legislature  in  enacting  It. 

I^  the  year  1865,  after  the  Leglslatuie  of 
the  territory  of  Idaho  had  adopted  the  aim- 
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Inal  practice  act,  tbe  Supreme  Coart  of  Cali- 
fornia decided  the  case  of  People  t.  King, 
27  Cal.  507,  87  Am.  Dec.  05,  referred  to  in 
tbe  foregoing  opinions,  wblch  has  since  been 
frequently  cited  as  an  authority  by  that  and 
some  other  coarts.  A  part  of  the  opinion  in 
that  case,  often  quoted,  Is  as  f<dlow8 : 

"If  tbe  defendant  ia  gnilty,  be  stands. in  need 
of  no  information  to  be  derived  from  a  perusal 
of  tbe  indictment,  as  to  the  means  used  by  bim 
in  committing  tbe  act  or  tb*  manner  in  wbidi 
it  was  done ;  for  as  to  both  bis  own  knowledge 
is  quite  as  reliable  as  any  Btatements  contained 
in  tbe  IndictmenL  If  be  is  not  guilty,  the  in- 
foraiati(Hi  could  not  aid  in  the  preparatifm  of  his 
defense." 

Following  tbe  King  Case,  the  Snprone 
Gonrt  of  Callfomla  has  held  accusations  like 
the  one  here  nnder  constdeiation  to  be  suffl- 
dmt  (People  r.  Uxastij,  89  Oal.  62;  Fec«de  t. 
Wearer,  4T  Cat  106;  People  t.  AItIso,  69  OaL 
230 ;  People  t.  Hong  Ah  Dn(^  6t  Cal.  S87; 
People  T.  Hyndman,  99  OaL  1,  S3  Pae.  TS2; 
People  T.  DelhanUe.  163  CaL  461,  126  Pac. 
1066),  aa  have  also  the  coarts  of  Montana  imd 
Arizona  (UoUna  y.  Territory,  12  Axis.  14,  05 
Pa&  l<iZ;  State  t.  Hayes,  38  Uont  210.  99 
Pac.  434;  State  Mlelson,  88  Mont  461,  100 
Paa  229;  MarqiKiE  r.  Territory,  13  Arls.  136. 
108  Pac.  288). 

That  one  gnll^  of  murder  is  possessed  of 
knowledge  of  the  means  whereby  the  crime 
was  oomndtted  and  stands  In  no  need  of  be- 
ing farther  Informed  upon  that  subject  Is 
qolte  clear;  that  ooe  accused,  and  innocent 
of  murder,  which  may  be  committed  by  any 
means  which  the  Ingennlty  of  man  can  de- 
vise, could  and  sfaoald  be  aided,  in  tbe  prep- 
aratton  of  his  defense,  by  the  Indictmeut,  or 
information,  the  only  means  provided  by  law 
whereby  he  is  to  be  apprised  of  the  acts  c<m- 
Btltutlng  the  crime  which  be  must  be  pre- 
pared to  meet  when  placed  upon  his  trial,  is 
eqnally  clear.  No  Jnstiflcation  has  been  of- 
fered for  the  assertton  that,  if  the  accused  Is 
not  guilty,  the  allegation  of  a  property  word- 
ed Indictment  or  InformatiDn  could  not  aid  in 
the  preparatim  of  his  defense,  and  it  may  be 
stated  with  confidence,  none  exists. 

By  the  Information  in  this  case  appellant 
had  notice  that  the  state  would  attempt  to 
prove  he  did,  on  or  about  the  11th  day  of 
Jnne,  1916,  or  some  time  prior  thereto,  scone- 
where  In  Bingham  county,  by  some  means, 
murder  tbe  deceased.  If  the  crime  of  mur- 
der Is  suflSciently  charged,  It  might  have  been 
shown  at  the  trial  that  appellant  either  shot, 
stabbed,  strai^led,  drowned,  starved,  or  peri- 
soned  tbe  deceased, '  or  produced  his  death 
In  any  me  or  more  of  many  other  ways,  but 
Just  what  nuthod  of  killing  the  state  would 
rely  npon  and  appellant  must  be  spared  to 
defend  against  is  not  disclosed,  nor  can  it  be 
ascertained  thraefrom  whether  proof  would 
be  adduced  tending  to  show  that  tbe  murder 
was  committed  in  the  perpetration  or  attempt 
to  perpetrate,  arsrat,  rape,  robbery,  burgUuy. 
or  mayhem,  or  whether  appellant  wonld  be 
called  upon  to  rebut  proof  that  he  itersonfilly 
committed  the  act  which  produced  the  death. 


or  that  he  aided  and  abetted  in  ita  commis- 
sion. If  this  Information  is  sufficient.  It 
would,  with  a  change  of  names,  dates,  and 
places,  accuse  Cain  of  having  produced  tbe 
death  of  Abel  with  the  same  impartial  uncer- 
tainty with  which  It  would,  with  like  chans- 
es,  charge  every  murder  committed  since  that 
first  homicide. 

It  is  urged  by  counsel  for  respondent  that 
tbe  testimony  ^ows  the  appellant  killed  de- 
ceased and  sought  to  Justify  bis  act  upon  the 
ground  of  -  self-defenae,  that  therefore  he 
stood  tu  no  need  of  being  Informed  by  the 
pleading  of  the  means  whereby,  and  the  man- 
ner in  which,  the  homicide  occurred,  and  that 
none  of  his  substantial  rights  were  invaded 
by  tbe  failure  to  more  fully  allege  ttiese 
facts.  At  the  time  the  trial  Judge  ruled  up- 
on the  demurrer  no  testimony  bad  been  In- 
troduced, and  the  evidence  cannot  be  read  in 
aid  of  the  Information  upon  appeal,  when  Its 
sufficiency  has  boen  called  in  question  by  de- 
murrer. Appellant  was  entitled  to  and 
should  have  been  accorded  the  benefit  of  a, 
presumption  of  Innocence,  and  of  IgncNrauce 
of  tbe  means  by  which  and  the  manner  in 
which  the  alleged  crime  was  claimed  to  have 
been  committed,  and  the  prosecuting  attor- 
ney should  have  been  required  to  charge 
in  such  language  as  to  apprise  bim  of  what 
he  must  be  prepared  to  meet,  and  with  suffi- 
cient deflnlteness  and  certainty  to  enable 
him,  in  case  another  proceediug  should  be 
taken  against  bim  for  the  same  c^ense,  to 
plead  a  former  conviction  or  acquittal.  State 
V.  Lottrldge,  29  Idaho,  53,  155  Pac.  487. 

Decisions  to  tbe  effect  that  one  presumably 
Innocent  may  be  locked  In  a  prlsMi  cell,  be 
Informed  that  be  Is  accused  of  tbe  murder 
of  a  person  named,  In  a  certain  county,  and 
on  or  about  a  time  stated,  that  he  may  there- 
after be  placed  upon  bis  trial  and  receive  his 
first  Intimation  when  witnesses  are  produc- 
ed who  testis  against  bim,  as  to  the  means 
by  which  and  the  manner  In  which  he  Is  ac- 
cused of  having  committed  the  act  for  which 
his  life  is  sought  to  be  forfeited,  are  sadly 
out  of  harmony  with  the  Ainerlcan  idea  of 
Justice. 

In  State  v.  Smith,  25  Idaho,  641,  138  Pac. 
1107,  tbe  defendant  was  accused  of  man- 
slaugbter  In  the.  following  language: 

"lliat  the  said  defendant,  Charles  O.  Smith, 
at  the  time  and  place  aforesaid,  did  anlawfnlly 
and  feloniously  kill  one  Clara  F.  Foy,  a  humaa 
being;  contrary  to  tbe  form  <^  the  statute  in 
such  case  made  and  provided." 

This  court,  holdi^  that  aoraisatfon  to  be 
InsuiBclait,  said: 

*To  simply  charge  that  a  perscm  coinmitte<l 
murder  or  larceny  merely  charges  the  name  trf 
tbe  offense.  Tbit  alone  is  not  sufficient.  It  is 
necessary  to  in  gome  way  inform  the  party 
accused  as  to  how  it  is  claimed  be  committed 
murder,  whether  by  shooting,  by  strikiDg  a  blow, 
1^  drowning,  poisoning,  op  in  some  other  man- 
ner perpetrating  the  offense,  or.  If  be  committed 
larceny,  what  property  he  todL" 

The  court  further  stated: 
"A  defendant  before  being  placed  upon  trial 
for  his  life  or  liberty  is  entitled  to  be  api^iaed 
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not  <Kily  of  the  name  of  the  offense  witli  which 
he  18  charged,  bnt,  in  general  terms,  of  the  man- 
ner in  which  be  is  charged  with  having  ciMntiuC- 
t«d  the  otfeDse.   Tb»  statnte  Is  plain  and 
plicit  In  this  respect." 

That  opinion  correctly  states  the  law  ap- 
plicable to  that  case  and  this  one,  and  I 
regret  to  see  it  overruled. 

The  weight  of  the  opinion  of  this'  court 
In  State  v.  Sly,  U  Idaho,  110,  80  Pac.  1126, 
as  an  authority  In  this  case,  may  best  be 
tested  by  comparing  that  Information  with 
the  one  here  uader  consideration.  The  charg- 
ing part  of  the  Information  In  this  case  is  to 
be  found  In  the  foregoing  opinion  of  Mr. 
Justice  RIOB.  In  the  Sly  Case  It  la  as 
follows : 

"That  the  said  Lorenxo  Payne  Sly,  at  the 
county  of  Latah,  state  of  Idaho,  on  the  27th  day 
of  January,  A.  D.  1904.  then  and  there  being, 
did  then  and  there  willfully,  unlawfully^  and 
f  elMUoaaly,  and  of  his  deliberately  premeditated 
malice  aforethought,  kill  and  murder  one  J<^ 
H.  Hasrg,  a  human  being,  by  then  and  there 
willfully,  unlawfully^  and  feloniously  and  of  his 
deliberately  premeditated  malice  aforethought 
shooting  at  and  against  the  body  and  parson  of 
the  said  John  H.  Hua^  with  a  certidn  gun  thm 
and  there  loaded  with  gunpowder  and  leaden 
bullet,  and  which  said  gun  he,  the  said  Lorenzo 
Payne  Sly.  then  and  were  held  in  his  hands.'* 

While  It  la  trqe  this  court,  In  that  case, 
-save  expreeslcai  to  the  obiter  dicta  qnoted 
and  relied  t^ou  In  the  forgoing  tvlniim  of 
Mr.  Justice  BIGB,  In  view  of  the  manifest 
BUfflciency  of  that  lnft>rmatl(Hi  the  case  ought 
not  to  be  relied  apon  to  sustain  an  accusa- 
tion which  la  manifestly  Insufficient. 

The  Supreme  Court  of  Kentudty,  In  the 
case  of  White  v.  Commonwealth,  9  Baedi  (Ky.) 
178,  having  under  conalderatlim  an  indict- 
ment, the  chai^g  part  of  which  la  almost 
Identical  with  that  of  the  lirformation  In 
this  case,  and  construing  the  provisions  of 
the  Kentucky  Code  relative  thereto,  which 
are  quite  similar  to  our  law  upon  the  sub- 
ject, held  the  accusation  to  be  Insufficient, 
and  that  an  Indictment  ought  to  charge  the 
accused  with  a  particular  offense  by  properly 
specifying  the  facts  constituting  It.  See, 
also,  Edwards  v.  State.  27  Ark.  493 ;  Guedel 
V.  People,  43  111.  226 ;  Shepherd  v.  State,  54 
Ind.  25;  Arrlngton  v.  Commonwealth  of  Vir- 
ginia, 67  ya.  96.  12  S.  S.  224,  10  L.  B.  A. 
242. 

Section  S070,  Rev.  Codes,  quoted  in  State 
V.  Marren,  17  Idaho,  76ft-790,  107  Pac.  993, 
wherein  it  Is  sought  to  direct  this  court 
as  to  what  it  shall  consider  and  what  It 
shall  disregard  when  passing  upon  appeals 
In  criminal  cases,  Is  clearly  violative  of  seo- 
tloD  IS,  art.  6,  of  the  OcMistltntlon,  whidi 
provides : 

"The  LfKisIature  shall  have  no  power  to  de- 
^ve  the  judicial  department  of  any  power  or 
jnrisdicticm  which  rightfully  pertains  to  It  as  a 
coordinate  department  of  the  government;  but 
the  Legislature  shall  provide  a  proper  system  ot 
appeala,  and  regulate  by  law,  vrbea  necessary, 
the  methods  <tf  proceeding  in  the  exercise  of  thor 
powers  of  all  the  courta  bdow  the  Supreme 


Court,  80  far  as  the  same  may  be  done  without 
cofliflict  with  this  Gi»itibitioD." 

FurOiermfsn,  the  ligbt  to  trial  by  jury 
menttmied  In  section  7*  art  1,  of  the  Cimstltn- 
tton  means  a  trial  free  from  prejudicial  er* 
ror  hy  a  Jury  which  has  not  been  misdirected 
by  the  court  as  to  the  law  governing  the  case. 
Sucb  a  trial  is  guaranteed  alike  to  the  Inno- 
cent and  the  guilty,  and  It  Is  not  within  the 
provlnoe  of  this  court  to  condemn  a  man 
who  has  not  been  {noperly  convicted  by  a 
tribunal  having  jurlsdlcti<Hi  to  determine  the 
facts. 

Qnobtttons  from  the  cases  of  £ttato  r.  Mar- 
ren, supra.  State  t.  Sllva,  21  Idaho,  247-257, 
120  Pac.  885,  and  State  Brill,  21  Idaho, 
289^6t  121  Paa  79,  have  no  prcqter  {dace 
here.  In  ea<^  oC  those  coses  the  Jndgmoit 
oi  convlctlm  was  ofOrmed,  so  probably  no 
real  harm  resulted  from  the  observattons  of 
the  court  relative  to  the  goiit  ctf  the  defoid- 
antsl  However,  had  the  cases  been  reversed 
and  new  trials  ordered,  and  had  the  court 
Indulged  In  dlscusslonB  having  a  tmdency  to 
prtindlce  the  minds  of  prospective  Jurors 
against  the  defendants  and  thus  to  derive 
them  ot  iMr  and  impartial  trials,  we  would 
have  seardied  In  vain  for  an  excuse  for  Its 
conduct 


BcyrroM  v.  pbopus.  cno.  8I68.) 

(Supreme  Court  of  CMorado.    Mardi  6,  1917. 
Rehearing  Denied  May  7,  1917.) 

1.  Bail  «s>61  —  Bail  Bonn  —  LiABiuTr  — 

FORHALITIES— AfPBOVAL  BT  CoUBT. 

Where  the  judge  ordered  a  defendant  to  be 
admitted  to  bell  on  sufficient  surety  to  be  ap- 
proved by  the  clerk,  and  by  a  later  order  direct- 
ed that  a  certain  person  be  permitted  to  become 
surety  on  the  bond,  the  clerk's  act  in  approving 
tho  btmd,  being  pursuant  to  the  Judge's  m^er, 
was  in  tact  the  act  of  the  Judge,  and  the  bond 
was  valid.  ■ 

[Ed.  Note.— For  other  caaes,  see  Bail,  Oent 
Dig.  SS  239,  240.] 

2.  Bail  <8=>61  —  Bail  Bond  —  Liabilttt  — 
FoBMALiTiBs— Approval  bt  Coubt. 

In  such  case,  the  clerk's  indorsement,  "The 
recoKniiance  signod  by  the  ahove  parties  in  my 
presence  and  filed  and  approved  by  me,"  merely 
evidenced  the  physical  action  of  approving  the 
bond,  but  did  not  make  his  act  any  less  the  act 
of  tho  court 

{ESA.  Note.— For  other  cases,  aee  Bail,  Cent 
Dig.  §S  239,  240.] 

8.  Bail  ^sad  —  Bail  Bond  —  LiASiuTr  — 

FOBUALITIXS— APPBOVAL  BT  COUBT. 

In  such  case,  the  duty  ddegatod  by  the 
court  was  purely  miolsteriaL 

[Ed.  Note.— For  other  cases,  see  BalL  Cent 
Dig.  81  239,  240.] 

White,  C.  X,  and  Garrigaes  and  Bail^,  JJ.. 
dissenting. 

En  Banc  Srror  to  District  Court,  City 
and  County  ct  Denver;  Charles  Ob  Butler, 
Judge. 

Action  by  the  People  against  John  X.  Bot- 
tom. Jud^n«it  for  plalnUlt,  and  defendant 
brings  error.  Affirmed. 


tf^^For  otbar  osms  set  mom  top!o  and  KSnr-NnilBBR  la  all  Ker-Nwnbered  Dlgetta  and  Indexw 
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164  PAOIFIO  BEFORTER 
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MilDor  E.  Gleaves,  of  DenTer,  for  plaintiff 
In  error.  Jobn  A.  Hush,  Dist  Atty.,  Robert 
H,  Kane,  and  Foster  Cllne,  all  at  Denver,  for 
tbe  People; 

ALLEN,  J.  This  Is  an  action  brought  Tip- 
on  a  criminal  recognizance  or  ball  bond,  in 
the  name  of  tbe  people,  against  the  plaintiff 
In  error,  as  surety  on  said  bond.  On  De- 
cember 19, 1912,  one  Thomas  N.  Fltchard  had 
a  preliminary  examination  before  a  justice 
of  the  peace  upon  a  charge  of  larceny  as 
baUea.  He  waived  examination  and  was 
bound  over  to  the  district  court ;  tbe  ball  be- 
ing fixed  at  $2,000.  In  default  of  bond  he 
was  on  said  date  committed  to  Jail.  On  De- 
cember 23,  1012,  the  district  attorney  Bled 
an  information  In  tbe  district  contt,  charging 
the  said  Fltchard  with  larceny  as  bailee.  It 
appears  from  tbe  record  that  thereupon  os 
thereafter  tbe  district  court,  in  that  pase, 
made  and  entered  tbe  following  order: 

"At  this  day  it  is  ordered  by  tbe  court  that 
this  defendant,  nomas  N.  E^tcbard,  be  let 
to  ball  herein  on  sufficient  surety,  to  be  ap- 
proved  by  the  clerk,  in  tbe  penal  sum  of  $1,500, 
conditioned  for  his  appearance  In  this  court  on 
the  6th  day  of  January,  A.  D.  1013.  and  from 
day  to  day  and  from  term  to  term  uimafter." 

lAtee,  in  tbe  same  case,  an  wder  of  court 
was  entered  containing  these  words: 

"At  t^ls  day  it  is  ordered  by  the  court  that 
Attorney  John  T.  Bottom  be  permitted  to  be- 
come surety  on  tbe  boud  of  the  defendant  here- 
in. Thomas  N.  Fitchard." 

On  February  27,  1913,  the  plaintiff  In  er- 
ror, the  said  John  T.  Bottom  mentioned  In 
the  foregoing  order,  together  with  the  de- 
fendant and  another,  went  Into  the  office  of 
the  clerk  of  said  district  court,  which  was 
not  In  the  courtroom  Itself,  and  there,  while 
not  physically  In  the  presence  of  the  district 
judge,  signed  tbe  bail  bond  or  recognizance. 
Upon  that  ball  bend  or  recognizance  the  said 
defendant  Fltchard  was  released.  The  said 
Fltcbard  did  not  thereafter  come  Into  court 
to  answer  the  said  charge  at  the  time  set  In 
said  bond,  or  at  any  time,  but  made  default. 
The  court  accordingly  duly  forfeited  the  said 
bond,  and  ordered  that  a  scire  facias  issue 
against  tbe  defendant  and  said  Jobn  T.  Bot- 
tom, surety.  On  June  6,  1913,  a  scire  facias 
was  duly  issued  and  served  on  the  plaintiff 
In  error,  Johi^  T.  Bottom,  as  surety  on  said 
bail  bond,  and  the  usual  proceedings  in  such 
cases  were  then  had,  resulting  In  a  judgment 
against  plaintiff  In  error  for  $1,500,  the  prin- 
cipal sum  named  In  the  bond. 

The  plaintiff  In  error  denies  aay  liability 
as  a  surety  on  said  haU  bond,  contending  that 
said  bond  was  taken  and  approved  by  tbe 
clerk  ot  the  district  court,  and  that  It  is 
void  upon  tbe  ground  that  said  derk  bad  no 
sufficient  authority  to  take  and  approve  said 
bond.  There  is  no  Oolorado  statute  which 
limits  the  (»rdlna^  common-law  power  of  a 
district  judge  to  take  ball  under  the  circum- 
stances disclosed  In  tbls  case.  Tbe  following 
from  Corpus  Juris  is  tfaerefwe  pertinent: 


"Granting  bail  and  fixing  its  amount  la  a  Jn- 
didal  or  quasi  judicial  function.  The  power  to 
take  bail  is  incident  to  the  power  to  hear  and  de- 
termine, or  to  commit,  and  hence  It  may  bo  stat- 
ed as  a  general  rule  that  any  court  or  magis- 
trate that  has  Jurisdiction  to  try  a  prisoner 
in  any  case  has  juri&dictioD  to  discharge  him, 
and,  a  fortiori,  to  admit  him  to  bail,  subject, 
however,  to  such  regulati<His  or  limitations  as 
may  be  imposed  by  statute,  such  aa  a  statute 
conferring  exclusive  jurisdiction  upon  certain 
courts  and  judges,  or  in  certain  criminal  cases, 
in  the  matter  of  hearina  and  detennioing  ap- 
plications for  bail.  Ordinarily  a  recognizance 
laay  be  taken  ather  by  a  court  as  such  or  by  a. 
judge  thereof."  6  Corpus  Juris,  p.  971,  {  104. 

The  case  of  Ex  parte  Doyle,  62  W.  V&. 
280,  283,  57  S.  E.  824,  826.  approvingly  dted 
fi  Cyc  76,  in  saying: 

"Ball  rests  on  common  law,  except  as  stat- 
ute controls,  and  that  court  bas  power  to  bail 
which  has  power  to  try  and  determine  tbe  case. 
The  power  is  inherent  in  that  court  by  common 
law,  because  it  has  charge  of  the  accused." 

The  district  judge.  In  the  case  at  bar,  hav- 
ing the  power  to  let  the  said  Fltchard  to 
bail,  it  remains  to  be  determined  whether  the 
judge  or  court  bad  done  all  ttiat  was  neces- 
sary to  validate  the  bond  here  In  question, 
either  through  the  judge  personally,  or  by 
tbe  clerk  with  lawfully  delegated  authority, 
or  both. 

[IJ  Prom  the  record,  and  the  facts  as  here- 
inbefore set  forth.  It  appears  that  the  judi- 
cial function  of  allowing  ball  and  fixing  tbe 
amount  thereof  was  not  attempted  to  be  dele- 
gated by  the  Judge,  but  was  fully  performed 
by  himself.  The  clerk  did  not  take  and  ap- 
prove the  bond  until  after  the  judge  had  thus 
acted.  The  clerk's  act  was  in  obedience  and 
pursuant  to  the  order  of  the  judge.  It  was 
in  compliance  with  a  direction  and  order  of 
the  court  This  act  of  tbe  clerk  was  In  keep- 
ing with  many  of  tbe  duties  expected  of  and 
performed  by  a  clerk  of  tbe  court  under  tbe 
orders  and  directions  of  the  court,  which  are 
considered  as  regular  and  a  lawful  authori- 
zation in  court  procedure.  In  such  matters 
the  acts  of  the  clerk  In  such  manner  are  re- 
garded under  the  law  as  the  acts  of  the  court, 
through  the  instrumentality  of  the  clerk,  ef- 
fectuating the  recopfl  as  directed  by  the 
Judge,  and  are  considered  and  taken  to  be 
the  official  record  made  by  the  court. 

Under  these  circumstances  It  seems  to  ns 
that  the  act  of  the  clerk  ouRht  to  be  con- 
strued as  the  act  of  the  Judge  himself,  and 
be  given  the  same  effect  and  consequence  as 
If  the  district  judse  had  himself  personally 
taken  and  approved  the  said  ball  bond.  We 
adopt  the  language,  and  the  rule,  of  the  court 
in  the  case  of  State  v.  Satterwhlte,  20  S.  C. 
536,  where  It  Is  judicially  stated  In  tbe  opin- 
ion: 

"Id  this  case  the  order  for  bail  expressly  re- 
quired that  the  recognizance  4m  entered  Into 
and  approved  by  the  clerk  of  said  court'  •  •  • 
It  was,  in  effect,  the  taking  of  the  recognisance 
by  tbe  judge  himself,  acting  throu^  the  proper 
officer  of  his  court,  just  as  many  other  acts  an 
done  by  the  clerk,  through  the  dlreetloiis  ot  the 
judge,  ss  the  acts  at  the  eonrL*' 


Digitized  by  Google 


BOTTOU 


T.  PEOPLE 


699 


Tbe  case  of  Hunt  United  States,  63  Fed. 
Bes,  11  a  O.  A.  340.  27  U.  3.  App.*  287.  Is  In 
'Ociiiit,  and  In  barmony  with  tbe  tberar  iiere- 
1-Ki  followed.  The  court  there  said: 

'TThe  District  Judge  diaduuged  each  impor- 
tant Jadidal  function  in  conoeetiiui  with  taking 
l>ail.  He  decided  that  the  offense  was  bailable, 
CLnd  fixed  the  amount  of  the  bond.  He  also  or- 
dered the  clerk  to  approvp  the  bond  when  it 
Kfaould  be  signed  by  two  loretiea.  This  order 
addressed  to  the  clei4:  was  tantamount  to  an  ap- 
x>roval  in  advance  of  a  bond  signed  by  two 
sureties  whom  the  clork  mij^t  accept  a>  soffi- 
cienL" 

The  opinion  In  the  Hunt  Oase,  supra,  was 
rendered  upon  a  petition  for  reheating,  and 
deals  solely  with  the  question  confronting  as 
In  the  present  case.  There  was  do  atatate, 
state  or  federal,  authorizing  thQ  clerk  of  tbe 
United  States  District  Court  to  admit  parties 
to  tmlL  The  sureties  in  that  case  contended 
that  tbe  bail  bond  there  in  question  was  void* 
because  taken  by  a  clerk,  even  though  he 
acted  under  the  direction  of  tbe  court.  The 
original  <H?inion,  reported  in  ^ont  t.  United 
States,  61  Fed.  T95,  10  a  O.  A.  74,  invokes 
the  principle  of  estoppel,  and  this  was  tbe 
subject  of  complaint  in  tbe  petition  for  re- 
bearing.  In  a  per  curiam  opinion  deoylns 
tbe  petition  for  rehearing,  the  court  bases  Its 
decision  chiefly  upon  the  ground  that  tbe  or- 
der of  the  court,  addressed  to  the  clerk,  that 
he  approve  tbe  sureties,  was  tantamount  to 
an  approval  in  advance  by  the  judge. 

In  the  case  of  State  v.  Sewall,  3  La.  Ann. 
575,  It  was  held  that  tbe  district  judge  could 
legally  delegate  to  his  clerk,  or  to  a  justice 
of  the  peace,  authority  to  accept  a  bond. 
The  bond  in  that  case  was  accepted,  not  by 
tbe  clerk,  who  is  tbe  ministerial  otQcer  of  the 
court,  but  by  a  Justice  of  the  peace,  who  was 
authorized  to  act  in  the  matter,  and  the 
court  held  that  tbe  act  of  the  Justice  was  tbe 
act  of  the  court  If  a  Judge  may  delegate  au- 
thority to  ai^irove  a  bond  to  an  officer  out- 
side of  his  court,  it  seems  there  is  greater 
reason  for  holding  that  he  may  delegate  it 
to  his  own  clerk,  as  was  done  in  tbe  case  at 
bar.  The  case  of  State  v.  Sewall,  supra,  fol- 
lowed the  case  of  State  v.  Jones,  3  La.  Ann. 
9,  where  after  argument  and  consideration 
the  court  held  that  a  bond  may  be  executed 
in  the  presence  of  any  person  designated  by 
tbe  judge.  These  Louisiana  cases  are  not  in 
conflict  with  the  general  rule,  so  frequently 
mentioned  in  the  brief  of  tbe  platntlff  in  er- 
ror, that  a  recognizance  or  bond  taken  and 
approved  by  an  officer  without  authority  is 
*  void.   Tbe  Supreme  Court  of  Louisiana  did 
not  intend  to  abrogate  such  a  rule  in  the  cas- 
es cited,  for  tbe  same  court  a  little  later,  In 
the  case  of  State  v.  Clendennen,  6  La.  Ann. 
744,  held  that  a  sherlEF  had  no  power  to  bail 
tbe  accused,  and  tbe  bond  there  was  held 
void,  but  void  for  the  reason  that  "there  was 
DO  order  of  court  fixing  tlie  amount  of  the 
bond,  or  directing  tbe  sheriff  to  take  it."  In 
the  case  at  bar  there  Is  no  question  but  that 
the  necessary  or  proper  order  of  tbe  court 
preceded  the  action  of  the  clerk. 


We  think  thot  the  trial  Judge  was  correct 
In  his  holding,  as  appears  of  record,  "that 
this  bond  was  taken  under  the  direction  and 
stipervlslon  of  the  court" 

[21  The  bail  bond  in  tbe  case  at  bar  wax 
Indorsed  by  the  clerk  aa  follows: 

"The  recognizance  signed  \a  tb»  above-named 
Thomas  N.  Fit<dLard.  O.  L  fitcbard,  and  John 
T.  Botbm,  in  my  presencCtjind  filed  and  approv- 
ed by  me  this  27th  day  of  February.  A.  D.  1013. 

"J.  Shorman  Brown,  Clerk. 
"By  J.  S.  Bergeai,  Deputy  Clerk." 

This  Indorsement  merely  evidences  the 
physical  action  of  the  clerk  in  taking  and  ap- 
proving the  bail  bond,  but  it  does  not  nega- 
tive his  authority  to  do  so  under  the  order 
of  the  raurt  It  did  not  make  his  act  any 
less  the  act  of  tbe  court  In  the  case  of  Bo- 
dlne  V.  Comm.,  24  Pa.  69,  it  was  shown  that 
the  docket  entry  of  a  recognizance  was  sub- 
scribed by  the  clerk  as  follows: 

"Taken  and  acknowledged  before  me,  2fkh 
April,  1853.  A.  Cochran,  Clerk." 

The  court  in  that  case  said: 

"But  the  record  shows  that  it  [tbe  reooffnis- 
ance]  was  taken  in  term  time,  and  we  presume 
it  to  have  been  tbe  act  of  the  court— the  derit 
being  their  instrument  only.  'Omnia  prssum- 
untur  rite  esse  acta.'  Nor  do  the  words  'Taken 
and  acknowledged  before  me,'  and  signed  by  the 
clerk,  negative  this  presumption,  for  they  were 
unnece88ai7  words,  and  may  be  rejected  aa  sur- 
plusage. The  court  of  quarter  sessiona  had 
power  to  admit  to  bail;  the  recognizance  takrai 
was  their  act,  and  not  tbe  clerk's,  and  there- 
fore it  was  valid,  and  not  void." 

In  the  Bodine  C^se,  supra,  counael  tea  the 
snrety  contended  that  It  did  not  appear  from 
the  record  that  the  court  directed  the  accus- 
ed to  enter  Into  a  recognizance  or  fix  Its 
amount,  whldi  ftict  tbe  court  did  not  deny, 
but  nevertheless  ruled  that  the  act  of  the 
clerk  was  the  act  ct  tbe  court,  regardless  of 
the  clerk's  Indorsement,  If  It  was  done  In 
term  time. 

In  the  case  of  United  States  t.  Bvans  (C 
O  2  Fed.  147,  an  agreed  statement  ct  facts 
recited,  among  other  things,  that,  "in  pursu- 
ance to  the  verbal  direction  of  the  court,  the 
bond  was  execute  in  the  derk's  f^ce  adjoin- 
ing the  courtroom."  The  ovlnlon  states  that 
the  clerk  wrote  at  the  foot  of  the  bond, 
"Signed,  sealed,  and  acknowledged  and  ap- 
proved by  me,"  and  thereto  signed  bis  name 
as  clerk  tit  the  conrt  The  Indorsement  did 
not  Aeter  the  court  from  proceeding  on  tbe 
theory  that  the  bond  was  taken  by  the  court 
in  the  exercise  of  Its  Inherent  power  to  take 
a  rec(^nizauoe.  Tbe  court  said: 

"Hero  the  court  had  power  to  take  a  bail 
bond  and  release  the  defendant;  and,  whilo 
so  lawfully  in  custody  before  a  premier  tribuaal, 
he  and  bis  auretjeg  executed  and  Bled  this  bond. 
It  was  accepted  by  tbe  court,  or  otherwise  be 
could  not  have  been  diadiarged,  and  after  such 
acceptance  and  discharge  they  will  not  be  beard 
to  say  that  it  was  not  properly  .acknowledged 
and  approved." 

The  element  of  estoppel  seems  to  enter  into 
the  above  quotation,  but  only  to  aid  the  pre- 
sumption that  the  clerk  acted  under  the  im- 
mediate direction  of  tbe  court;  tbe  case  as- 
Bumini^  awaxently*  that  tbe  oourt  could  del- 
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egate  to  the  clerk  the  mlnlHterlal  work  of 
taking  and  approving  the  bond,  a  doctrine 
quite  generallr  followed.  Concerning  the 
delegation  of  authority  to  take  and  approve 
bonds,  the  following  appears  In  Corpus  Juris: 

"The  allowanco  of  bail  and  fizisg  the  amount 
thereof  are  Judicial  acts,  and,  in  the  alweoce  of 
statute  otherwise,  the  court  or  judicial  officer 
vested  with  such  power  cannot  delegate  it  to 
another.  But,  where  audi  power  has  been  ex- 
ercised b;  the  proper  court  or  officer,  the  act 
of  taking  and  approving  the  bail  bond  haa  been 
hdd  to  be  a  mimsteriaract  which  may  be  dele- 

Jated,  without  statutory  authority."  6  Corpus 
oris,  9S2,  I  20&-citing  State  v.  Gilbert,  10  La. 
Ann.  534;  State  v.  Wyatt,  6  La.  Ann.  701; 
State  r.  Sewall,  3  La.  Ann.  675;  State  v.  Jones, 
3  La.  Ann.  9;  »tate  t.  Edney,  60  N.  C.  463. 

[3]  We  think  that  In  the  case  at  bar  the 
court  by  Its  order  delegated  to  the  clerk  the 
performance  of  simply  a  mioiaterial  duty, 
and  that  the  court  had  the  right  to  do  so  un- 
der the  authorities  herein  dted,  and  that 
such  ministerial  acts  of  the  derk  are  to  be 
deemed  as  the  acta  of  the  court,  performed 
by  the  clerk  f<H-  the  court,  according  to  the 
views  announced  in  Hunt  v.  U.  S.,  supra, 
and  State  v.  Sewall,  supra.  The  Colorado 
cases  cited  by  the  plaintlft  in  error  do  not 
hold  contrary  to  the  views  herein  expressed. 
The  case  of  Pe<H>le  v.  Mellor,  2  Colo.  705, 
merely  conceded  that  the  sureties  in  a  re- 
cognizance may  show  that  the  court  before 
whom  the  recognizance  was  adcnowledged, 
bad  no  authority  In  that  t>ehalf.  In  the  case 
of  Haney  v.  Pe<®le,  12  Colo.  845,  21  Pac.  39, 
the  court  stated  that  If  bail  be  taken  by  a 
court  having  no  jurisdiction,  or  by  an  officer 
destitute  of  legal  authority,  the  instrument 
is  void  as  to  both  principal  and  surety;  but 
the  court  found  that  the  Justice  of  the  peace 
who  had  approved  the  bond  had  power  to 
do  so,  and  that  the  bond  was  valid.  In  the 
cose  of  Rupert  v.  People,  20  Colo.  424,  88  Paa 
702,  no  question  of  the  authority  to  del^ate 
the  approval  of  ball  bonds,  or  acts  of  derks 
approving  bonds  as  ministerial  officers,  arose. 
The  bond  in  that  case  was  taken  and  ap- 
proved by  the  sheriff  under  drcu  instances 
when  bail  could  be  taken  and  bond  approved 
only  by  a  Judge  or  two  Justices  of  the  peace. 
The  sheriff  in  that  case  acted  on  his  own  mo- 
tion and  without  any  order  of  court  directing 
him  to  do  so.  In  the  case  of  Thonq)son  v. 
People.  23  Colo.  App.  205,  128  Pac.  863,  the 
facts  were  parallel  to  those  In  the  Rupert 
Case,  and  the  recognizance  having  been  tak- 
en by  an  officer  without  authority  was  void. 

Had  the  clerk,  in  the  case  at  bar,  acted  on 
his  own  motion,  and  without  any  preceding 
order  of  the  court  directing  his  action,  a  dif- 
ferent sltuatioa  would  be  presented,  which  It 
is  not  now  necessary  to  discuss,  but  in  which 
the  doctrine  announced  In  the  Rupert  and 
Uaney  Cases  might  have  some  application. 
We  think  that  the  rule  that  a  district  court 
may  delegate  to  its  clerk  the  authority  to 
perform  the  ministerial  act  of  taking  and  ap- 
proving ball  bonds,  after  the  court  haa  al- 
lowed ball  and  fixed  the  amount  thereof,  Is 


(Colo. 

a  very  salutary  one.  It  does  violence  to  no 
rule  of  stdtutory  construction  as  applied  to 
any  statute  concerning  ball.  It  elimlnatea 
one  of  the  "loopholes  of  the  law"  throagh 
which  a  miscarriage  of  Justice  may  occur. 
We  think  that  following  the  rules  announced 
herein  would  be  an  adherence  to  sound  prin- 
ciples of  law  and  legal  construction  and 
will  result  In  doing  justice  In  the  case  at 
bar. 

The  judgment  la  afllrmed* 
Affirmed* 

GABRIOUES,  J.  (dissenting).  December 
10,  1912,  ntdiard  was  bound  over  to  the  dis- 
trict court  upon  a  felony  charge,  by  a  Justice 
of  the  peace.acting  aa  a  committing  magl»- 
trat^  who  fixed  his  ball  In  the  sum  of  92,000;. 
Falling  to  give  this,  he  was  committed  to 
jaiL  Dec^ber  23. 1912,  the  district  attorney, 
by  leave  of  court,  filed  an  Information  against 
him,  based  upon  the  preliminary  f>'»'fni'"ftt1ftn. 
The  court  fixed  his  bond  at  fl,600  and  at- 
tered  an  order  that  he  be  let  to  ball  In  that 
sum  upon  surety  to  be  approved  by  the  cleric 
of  the  court.  Defendant  remained  In  Jail 
until  February  27,  1913,  when  an  order  was 
entered  by  the  court  permitting  his  attorney. 
Mr.  B{Atom,  to  sign  the  district  court  ball 
bond,  whereuiwn  Mr.  Bottom  went  to  the 
office  of  the  clerk  of  the  district  court  and 
execated  the  fc^owing  bond: 

"State  of  Colorado.  Gty  and  County  of  Dea- 
ver^-ea.:  People  of  the  State  of  Colorado 
against  Thomas  N.  Sttchard.  Case  No.  21.- 
In  the  District  Court,  Division  5.  Know 
all  men  by  these  presents,  that  we.  Thomas  N. 
Fitchard.  as  principal,  and  John  T.  Bottom,  as 
surety,  are  jointly  and  severally  held  and  firmly 
bound  unto  the  pwij/iB  of  the  state  at  Colorado 
in  the  j>enal  sum  ot  $1,600  lawful  money  of 
the  United  .States,  to  be  levied  aiK>n  our  and 
eadi  of  our  goods  and  chattels,  lands  and  tene- 
ments, unto  the  use  of  the  said  people,  if  de- 
fault be  made  in  the  following  oonditituis,  whidi 
conditions  are  tiicse:  That  if  the  abore  bounden 
Th<Hnas  N.  E^tcfaard  shall  personally  be  and  ai»- 
pear  at  the  fifth  division  of  the  district  court 
of  the  second  judicial  district,  mtting  within 
and  for  the  dty  and  county  of  Denver,  state  oC 
Colorado,  on  the  8th  day  of  April,  A.  D.  1013, 
and  from  day  to  day  and  term  to  term  thereafter, 
and  remain  at  and  abide  the  order  of  said  court, 
and  not  depart  the  court  without  leave,  then 
and  there  to  answer  unto  a  certain  informatioa 
thorein  pending  against  the  said  Thomas 
Fitchard,  for  the  crime  of  grand  larceny  and 
larceny  as  bailee,  then  this  recf^nizance  to  be 
void;  otherwise,  to  be  and  remam  in  full  force 
and  effect  Givan  under  our  bauds  and  seals 
this  27th  day  of  Februai?,  A.  D.  1013.  JSintedl 
TIiOTjas  N.  Fitchard.  [Seal.]  C.  L.  ntt^ard. 
[Scal.l   John  T.  Bottom.  [Seal.1 

"State  of  Colorado,  City  and  County  trf  Den- 
ver—es.:  John  T.  Bottom,  the  surety  whoee 
name  is  subscribed  to  tbe  above  undertaking, 
being  duly  sworn,  upon  his  oath  says  that  he  is 
a  resident  and  realty  holder  within  the  said 
city  and  county  of  Denver,  and  that  he  is  worth 
the  sum  specified  in  tho  said  undertaking  as 
the  penalty  thereof,  over  and  above  his  just 
debts  and  liabilities,  in  property  not  by  law 
exempt  frmn  execution  in  this  state,  said  pr<m~ 
or^  consisting  of  1&4S  Washington  street,  ui 
the  city  and  county  of  Denver;  value.  S10,000; 
incumbrance,  $2,000.   [Signed]  John  T.  Bottom. 

**Subscribed  and  sworn  to  befws  me  this  27ili 
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clay  <a  FUiruai?.  A.  D.  ms.  J.  Shenoan 
IBrowxu  Glerk,  by  J.  H.  Bereen,  Depot?  C^k. 

 'ThiB  recognizance,  signed  by  the  above-named 

rrhomas  N.  Fitrfiard,  C.  L.  B^tdiard,  and  John 
TT.  Bottom,  in  my  presence,  and  filed  and  approv- 
ed dm  this  27tb  day  of  February,  A.  D.  1913. 
3.  Sherman  Brown,  Clerk,  1^  J.  H.  Bezgni, 
X>eputy  Clerk." 

DefendaBt  was  ttaea  rdeased,  bat,  laiUng 
to  comply  with  the  condlttons  of  the  bond, 
It  was  forfeited,  and  scire  facia*  issued 
against  Bottom.  The  defense  was  that  the 
bond  was  void,  because  not  taken  by  an  au- 
tborized  person.  It  was  stipulated  on  the 
trial  of  the  scire  facias  that  the  bond  was 
taken  by  the  clerk  In  the  clerk's  office;  not 
ill  the  comtrooni,  nor  In  open  court,  nor  in 
the  presence  of  the  Judge. 

Section  245,  B,  S.  1908,  provides  that  no 
attorney  at  law  shall  become  surety  in.  any 
bond  or  recognizance  for  the  appearance  of 
any  person  charged  with  a  public  oCtense, 
without  the  consent  of  a  Judge  of  the  dis- 
trict first  had,  approving  said  surety. 

Section  1^2  makes  Judges  of  the  Supreme 
Court  and  of  the  district  courts  and  justices 
of  the  peace  committing  magistrates,  with 
power  to  bind  over  to  the  district  court. 

Section  1938  jwovides  for  the  issuing  of  a 
warrant  any  judge  or  Justice  of  the  peace, 
who  shall,  after  hearing  the  evidencev  ei- 
ther commit  the  accused  to  Jail,  admit  him 
to  bail,  or  disdiarge  him.  The  recognizance. 
If  taken,  shall  require  the  accused  to  appear 
on  the  first  day  of  the  n^  term  of  the  dis- 
trict court,  or,  if  that  court  Is  In  session, 
then  on  some  day  ot  the  term  to  be  desig- 
nated. 

Section  1942  provides  that,  if  the  accused 
fails  to  give  the  bail  at  the  time  of  the  pre- 
liminary hearing  and  is  committed  for  want 
of  good  and  sufficient-  bail,  the  magistrate 
shall  indorse  on  the  warrant  of  commitment 
in  what  sum  ball  ought  to  be  taken,  then 
after  that  any  two  Justices  of  the  peace  or 
any  Judge  may  take  such  bail  in  vacancy; 
that  is,  when  the  district  court  Is  not  sit- 
ting, aa  provided  In  section  1934. 

Section  1944  then  provides  the  manner  In 
wtilch  the  recognizance  shall  be  taken:  It 
Bhall  be  taken  to  the  people,  and  be  signed 
by  the  persons  entering  into  the  same,  and 
certified  by  the  magistrate  or  person  taking 
it,  who  must  then  deliver  it  to- the  clerk  of 
the  district  court  on  or  before  the  day  men- 
tioned therein  for  the  appearance  of  the  ac- 
cused (showing  clearly  that  these  sections 
relate  to  bind-over  proceedings  to  the  dis- 
trict court,  conducted  by  Judges  or  Justices 
of  the  peace  sitting  as  committing  magis- 
trates). The  section  thai  provides  that  re- 
Gogoizances  taken  in  courts  of  record  need 
not  be  so  signed,  meaning  of  course,  an  open 
coart  recognizance. 

Sectlw  1964,  provides  that  the  district  at- 
toraey  shall  file  an  Information  against  the 
accnaed,  who  has  had  a  preliminary  ezamlna- 
tlon  and  been  bound  over  by  the  f.»nfn*niiig 
magistrata. 


Section  1969  provides  that  the  clerk  of 
the  district  court  shall  Issue  process  of 
capias  directed  to  the  sheriff  for  the  arrest 
of  the  person  informed  against,  and  makes 
it  the  duty  of  the  sheriff  to  arrest  the  per- 
son th^ln  named  and  let  him  to  ball  and 
return  the  recognizance  to  the  clerk  who  is- 
sued the  caplaa  When  the  district  attor- 
ney flies  the  Information,  sectloo  1947  pro;. 
vides  that  the  court  shall  make  an  order  fix-  ' 
ing  the  amount  of  the  ball,  which  the  clerk 
must  indorse  on  the  process,  and  the  statute 
says  the  sheriff  who  arrests  the  person— 
not  the  clerk — shall  let  him  to  bail  In  the 
sum  specified  on  the  process,  and  the  bail 
bond  shall  be  signed  by  the  persons  entering 
into  the  same.  This  is  a  signed  ball  bond, 
as  distinguished  from  an  open  court  recog- 
nizance. 

These  sections  apply  to  all  informations 
alike,  whether  the  accused  has  had  a  pre- 
liminary examination  or  not,  or  whether  he 
is  at  large  or  in  jail.  In  Pe<^le  v.  Eberlle, 
60  Colo.  209,  152  Paa  146,  It  is  said: 

"When  an  information  is  filed  in  the  district 
coart,  the  statute  makes  it  tiie  dnty  of  the  court 
to  enter  an  order  fixing  the  amount  of  bail— to 
be  indorsed  on  the  proecwi  and  the  clerk  of  the 
court  ia  directed  ta  issue  process  of  capias  for 
the  apprehensiou  of  the  defendant.  The  statute 
providing  for  the  issuing  of  a  capias,  and  the 
indorsement  thereon  of  the  amount  of  bail,  and 
letting  the  accused  to  bail,  makes  no  exception 
of  cases  in  which  d^endants  have  had  a  pr^mi- 
nary  hearing,  but  applies  alike  to  all  informa- 
tiona," 

When  the  district  attorney  filed  his  in- 
formation,  and  the  court  entered  the  order 
fixing  the  amount  of  ball,  and  the  clerk  is- 
sued the  capias  and  placed  it  in  the  hands 
of  the  sheriff,  with  the  amount  of  bail  In- 
dorsed thereon,  the  magistrate's  order  In- 
dorsed on  the  warrant  of  commitment  had 
served  its  purpose,  and  defendant  was  under 
another  jurisdiction.  The  ball  attempted  to 
be  taken  in  the  district  court  was  not  the 
magistrate's  bail,  but  that  fixed  by  the  order 
of  the  district  court, 

2.  A  bond  or  recognizance  talcen  and  ap- 
proved by  an  officer  of  court  In  a  criminal 
case,  who  has  no  statutory  authority  to  take 
or  approve  such  a  bond,  ia  void  both  as  a 
statutory  bond  and  as  a  common-law  obliga- 
tion. People  V.  Mellor,  2  Colo.  705 ;  Haney 
V.  People,  12  Colo.  345-349,  21  Pac.  39 ;  Ru- 
pert V.  People,  20  Colo.  424-427,  38  Pac.  702 ; 
Thompson  v.  People.  23  Colo.  App.  2(H-206, 
128  Pac.  863;  State  v.  Caldwell,  124  Mo. 
509,  28  S.  W.  4 ;  San  Francisco  v.  Hartnett. 
1  Cal.  App.  652,  82  Pac.  1064 ;  Territory  ex 
reL  V.  Woodrlng,  15  Okl.  208,  82  Pac.  672,  1 
L.  R.  A.  (N.  S.)  848,  6  Ann.  Oas.  950. 

3.  The  next  proposition  Is  equally  well  set- 
tled. The  clerk  of  court  has  no  authority 
to  take  a  ball  bond  in  criminal  cases,  unless 
so  authorized  by  statute,  and.  If  taken  by 
him  in  the  absence  of  such  authority.  Is 
void ;  further,  It  is  Impossible,  without  stat- 
utory authority,  for  the  court  to  confer  any 
such  power  upon  the  clerk,  and  any  order 
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made  by  the  court  that  the  clerk  approre  the 
ball  bond,  unless  the  atatote  authorizes  It, 
Is  void.  6  C.  J.  981,  S  207  ;  3  B.  O.  L.  « 
24.  25;  S  A.  &  E.  Baa  of  law  (2d  Bd.)  p. 
659 ;  Morrow  t.  State,  B  Kan.  563 ;  State  t. 
Caldwell,  124  Mo.  609,  28  S.  W.  4;  State  v. 
WlnDlnger,  81  Ind.  51 ;  Dickenson  T.  State, 
20  Neb.  72,  29  N.  W.  184 ;  Territory  ex  tel. 
V.  Woodring,  15  Okl.  204,  82  Pac.  572,  1  U 
E.  A.  (N.  S.)  848.  6  Ann.  Cas.  850;  San 
Francisco  t.  Hartnett,  1  CaL  App.  662.  82 
Pac.  1064.  In  6  a  J.  at  page  961,  |  207,  It 
Is  said: 

"Aa  to  clerks  of  coarts.  it  may  generally  be 
stated  that  tiiey  have  do  inherent  power  to  take 
bail,  and  can  do  so  only  by  Tlrtae  of  some  stat- 
utory enactment,  and  this  is  true,  even  though 
they  are  deputized  by  the  court  or  a  judge  there- 
of, for,  in  tile  absence  of  a  statute  permitting  it, 
courts  cannot  delegate  such  power  to  their 
clerks.  And  where  bail  is  taken  by  a  clerk  wiUi- 
out  legal  authority,  a  subeequrat  approval  by 
the  court  does  not  validate  it** 

In  3  B.  a  L.  H  24,  25,  p.  23.  It  Is  said: 
"While  there  is  a  difference  of  judicial  opin- 
ion as  to  the  right  of  the  Legislature  to  grant 
the  power  to  allow  bail  to  a  derk  of  court,  the 
authorities  uniformly  hold  that  this  officer  has 
no  such  iK)wer  inherently,  and  unless  it  is  con- 
ferred npon  him  expreudy  by  statute,  a  bfmd  en- 
tered into  before  him  in  a  criminal  case  is  void. 
The  court  cannot  dogate  its  authority  to  take 
baU  to  the  elerk." 

In  3  A.  &  E.  Enc.  of  Law  (2d  Ed.)  p.  650, 
the  rule  Is  stated: 

"TheK  ia  no  inherent  power  in  the  derk  of  a 
court  to  take  bail,  and  he  cannot,  in  the  ab- 
sence <it  a  Btatnte,  be  ddegated  so  to  do  by  the 
court.** 

4.  We  have  no  statute  authorising  the 
clerk  to  take  and  approve  ball  bonds  in  crim- 
inal cases.  That  power  Is  conferred  by  stat- 
ute exclnslTely  upw  the  sheriff.  The  clerk's 
statutory  duty  was  to  Indorse  the  amount  of 
bail  fixed  by  the  court  upon  the  capias  and 
deliver  it  to  the  sheriff,  whose  duty  it  was 
to  take  the  ball  bond  and  deliver  it  to  the 
clerk  for  filing  In  bis  office.  Section  1946, 
p.  971,  C  J-,  dted  In  the  majority  opinion, 
appUea  to  open  court  recognizances,  not  to  a 
ball  bond  like  this.  In  criminal  cases,  any 
conrt  of  record,  or  court  that  has  jurisdiction 
to  try  the  defendant,  has  Inherent  power  to 
admit  him  to  ball.  Such  a  technical  recog- 
nizance Is  not  written  nor  signed.  It  is  en- 
tered Into  orally  In  open  court,  before  the 
court,  and  Is  called  an  "open  court  recogni- 
sance." The  obligors  appear  at  the  bar  of 
the  court  and  adcnowledge  themselves  to  owe 
and  be  Indebted  unto  the  people  In  a  stipu- 
lated stun  upon  certain  conditions  named. 
Nether  the  clerk  nor  sheriff  has  anything  to 
do  with  the  execution  of  such  a  bond.  The 
clerk  enters  what  took  place  before  the  court 
In  the  minutes,  spreads  It  upon  the  journal 
of  the  day's  proceedings,  and  It  becomes  a 
part  of  the  coort  record.  Nothing  of  that 
sort  was  done  in  this  ease.  The  court  enter- 
ed two  orders  only  In  this  matter:  The  first, 
December  23,  1912,  which  provides  that  de- 
fendant be  let  to  bail  in  the  snm  of  $1,600, 
with  surety  to  be  ai^roved  by  the  deik;  the 


next,  February  27,  191S.  when  Mr.  Bott<xu 
appeared  in  conrt  and  ai»ked  permission  to 
sign  the  bond.  There  are  no  other  orders. 
There  was  no  attempt  by  any  one  to  enter 
Into  an  open  court  recognizance  and  the 
conrt  took  no  such  recognizance. 

The  only  conrt  officer  authorized  by  stat- 
ute to  take  the  bond  was  the  sheriff,  and  the 
court  exceeded  its  jurisdiction  when  It  di- 
rected the  bond  to  be  taken  by  the  clerk. 
The  only  power  to  admit  to  bail,  possessed 
by  the  conrt  itself,  was  by  an  open  court  rec- 
ognizance, which  power  was  not  exercised. 
We  have  neither  an  open  conrt  recognizance 
nor  a  ball  bond  taken  by  the  sheriff,  so  we 
must  of  necessity  eliminate  from  the  case 
both  these  methods  of  taking  ball.  What, 
then,  do  we  have?  Whether  the  majority 
opinion  holds  that  the  bond  was  taken  by 
the  judge,  as  distinguished  from  the  court, 
I  cannot  tell.  If  so,  the  answer  to  such  a 
contention  is  that  the  record  shows  that  the 
bond  was  not  taken  by  the  Judge,  but  by  the 
clerk.  I  have  no  way  of  contending  against 
a  wrongful  statement  of  the  record,  except 
to  say  that  there  is  no  such  record.  If  it  be 
conceded  that  a  judge,  as  distinguished  from 
the  court,  has  such  power,  the  record  shows 
he  did  not  exercise  it,  and  did  not  take  this 
bond.  If  he  had  endeavored  to  do  so,  it 
would  have  been  necessary  for  the  principal 
and  surety  to  execute  the  bwd  before  him 
personally,  and  it  then  would  have  to  be  filed 
with  the  derk  the  same  as  a  bond  taken  by 
the  sheriff.  I  have  stated  In  foil  all  the  rec- 
ord In  this  matter,  so  that  it  cannot  be  con- 
tended with  any  truthfulness  that  the  Judge 
took  this  b<md. 

6.  The  first  court  order  simply  fixed  the 
amoimt  of  bail,  with  the  directly  that  the 
surety  be  approved  by  the  derk.  The  sec- 
ond court  order  ts  In  the  following  language: 

"No.  21021.  People  v.  Thomas  N.  f^tcfaaid. 
At  this  day  it  ia  ordered  by  the  court  that  At- 
torney John  T.  Bottom  be  permitted  to  become 
surety  on  the  bond  of  the  defendant  herein, 
Thomas  N.  Fitchard." 

Bottom  belonged  to  a  problblted  class,  and 
this  order  simply  removed  the  disability  cre- 
ated by  the  statute  on  account  of  his  being 
an  attorney.  When  that  was  removed,  he  be- 
came competent,  and  stood  upon  the  same 
footing  as  any  other  pro^>ectlve  surety.  He 
had  to  possess  the  property  qualifications  of 
a  surety,  and  go  before  the  proper  court  offi- 
cer to  sign  the  bond,  like  any  other  surety. 
The  court  did  not  pass  upon  his  Qualifica- 
tions, nor  order  that  he  be  accepted  as  a 
surety.  It  simply  removed  the  disability,  and 
placed  him  in  the  competent  dass  to  dgn  the 
bond.  Before  that  he  was  incompetent,  no 
matter  what  his  qualifications.  If  the  court 
ordered  the  derk  to  take  and  approve  Bot- 
tom as  a  surety  on  the  bond,  why  did  the 
clerk  make  him  qualify? 

It  was  admitted  on  the  trial  that  this  bond 
was  idgned  in  the  derk's  office,  away  from 
the  coortroom,  avray  from  the  Judge,  and  not 
In  open  coort;  that  Bottom  went  to  tbe 
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derk'a  offioa,  and  tb%  d^k  totk  tbe  bond, 
the  same  as  be  woold  take  any  other  bond. 
'Xhls  was  a  Told  act  of  tbe  clerk,  because 
without  antbortt;  of  lav,  and  the  bond  was 
void.  Being  void,  there  oonld  be  no  liability 
upcm  it 

I  am  authorized  to  state  that  Oblef  Justice 
WHITB  and  Mr.  Justice  BAILSIY  concur  In 
the  views  beretai  expressed. 


BOYD  T.  BOYD.    (No.  6812^ 

(Supreme  Court  of  Colorada    April  2,  1917. 
Bebeariog  Denied  May  7.  1917.) 

OOUItTS  ^slSS-rJtTBiaDIonOH  ON  AFFBAI/— 

Statutt:8 — ConsTBUcnoN . 
Bev.  St  1908,  §  1536,  provides  for  appeals 
to  the  district  court  from  nsal  jadements  and 
decrees  of  tbe  county  court,  SesB.  Lews  1915, 
p.  206,  S  12,  provides  that  no  appeal  rtiall  be 
taken  to  the  district  court  from  any  judgment  or 
decree  of  a  county  court  in  any  action  for  di- 
vorce. Defendant  was  granted  a  decree  of  di- 
vorce, and  plaintiff  thereafter  brought  independ- 
ent suit  to  set  aside  such  decree.  The  defoid- 
ant  appealed  to  the  district  court.  that 
the  appeal  was  governed  by  Rev.  St.  1008,  { 
1536,  since  it  was  not  a  divorce  proceeding, 
and  the  district  court  had  JurisdictioD. 

[EM.  Note.— For  other  cases,  see  Courts,  Ooat. 
Dig.  «  603.] 

Error  to  District  Oourt,  Arapahoe  County ; 
B.  F.  Burke,  Judg& 

Suit  by  the  NeUo  May  Boyd  against  Joseph 
Boyd.  To  review  an  order  dismissluff  an 
appeal  to  the  District  Court,  the  defendant 
brings  error.   Reversed  and  remanded. 

George  Allan  Smith,  of  Denver,  and  B.  L. 
Regennltter,  of  Idaho  Springs,  for  plaintiff 
in  error.  W.  G.  Temple  and  B.  M.  Sabln, 
both  of  Denver,  for  defendant  in  error. 

BAILET,  J.  Plaintiff  in  error,  Joseph  W. 
Boyd,  was  plaintiff  In  a  suit  for  divorce  in 
the  County  Court  of  Arapahoe  County,  where- 
in NeUo  May  Boyd,  defendant  in  error,  was 
defendant,  in  which  a  decree  was  rendered 
In  his  favor  in  September,  1911.  In  July, 
1914,  defendant  In  error  filed  suit  for  the 
annulment  of  that  decree,  on  the  ground  that 
she  did  not  accept  service  of  summons, 
though  the  record  purports  to  show  that  she 
did;  and  further,  that  she  had  no  knowledge 
of  the  granting  of  tbe  decree,  or  the  penden- 
cy of  the  suit,  until  shortly  before  filing  her 
complaint  herein.  Answer  was  filed,  and  up- 
oa  trial  Judgment  was  entered  setting  aside 
the  decree,  from  which  judgment  Joseph  ap- 
pealed to  the  District  Court  Mrs.  Boyd  filed 
a  motion  to  dismiss  that  appeal,  on  tbe 
ground  that  the  District  Court  had  no  Juris- 
dlrtion  to  review  the  Judgmrat,  as  It  was  a 
Judgment  in  divorce  proceedings,  to  wbl<^ 
DO  appeal  to  the  District  Court  lies.  O^ls 
motion  was  sustained,  and  plaintiff  in  error 
brings  the  Judgment  of  dismissal  here  for 
review. 

The  appeal  from  the  Judgment  of  the  Coun 


t7  Court,  vacating  tiie  divorce  decree,  was 
taken  to  the  District  Court  under  sec.  1630. 
B.  S.  1906,  providing  that  appeals  may  be 
taken  from  tta  Ooonty  Court  to  tbe  District 
Court  upon  all  final  Jndgmeuts  of  that  onirt, 
except  upon  Judgments  upon  confession: 

"Appeals  may  be  taken  to  the  District  Court 
of  the  same  county,  from  all  final  judgments 
and  decrees  of  the  County  Oourt,  except  Judg- 
ments by  confession,  by  any  'person  aggrieved 
hy  ^  any^  such   final   judgment*   or  deoreeu 

The  suit  was  an  Independent  acU<m  In  equi- 
1y,  to  set  aside  an  alleged  void  judgmmt 
The  fact  that  tbe  Judgment  sought  to  be 
annulled  happens  to  be  a  decree  of  divorce 
In  no  way  affects  the  character  of  the  actiim 
so  as  to  bring  it  within  the  purview  of  the 
statute  relating  to  appeals  In  divorce  cases. 
It  appears  that  plaintiff  below  moved  the 
dismissal  of  the  appeal  up<Hi  the  theory  ttaat 
sec.  12,  chap.  74,  Session  Laws,  1915,  govern- 
ed the  procedure.  Tb&t  section,  so  fiir  as  it 
miglit  be  applicable,  Is  as  follows: 

"No  appeal  shall  be  taken  or  allowed  to  the 
District  Court  from  any  judgmut  or  decree  of  a 
County  ^  Oourt  in   any   aeti<m   tor  divorce^ 

This  provision  relates  to  appeals  from  de- 
crees or  Judgments  In  divorce  actions,  and  ap- 
plira  to  such  only.  This  was  not  a  suit  or 
proceeding  In  divorce,  and  the  forgoing  pre- 
vision has  no  ai^lication  to  tbe  Judgment 
and  decree  under  consideration. 

Judgment  reversed,  and  cause  remanded  to 
the  District  Court  for  a  trial  on  tbe  merits, 
de  novo. 

WHITE,  C.  J.,  and  ALLCCf.  concur. 


KNIGHTON  V.  GHAMBERLIN  et  aL 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  MOBTQAQES    «I=>2S0(5)    —    ASSUMPTION  OV 

MoBTGAGB  Debt— Evidence. 
In  a  suit  against  C.  and  H.  to  foreclose  a 
mortgage  on  land,  conflicting  evidence  Aeld  to 
support  a  court  finding  that  H.  by  6rBl  agree- 
ment assumed  the  mortgage. 

[I'.J.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  }  746.J  ^ 

2.  MOBTGAQES  *=>2S0(3)  —  ObAI,  PbOHISB  TO 
ASStJHff  MOETQAOB— BlfFOBCEABXLIIT. 

A  verbal  promise  by  grantee  to  assume  and 
pay  a  mortgage  on  land,  if  clearly  estabhshed,  is 
valid  and  enforceable  in  equity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  742,  744.] 

3.  EQtrirr  «=>427(1)  —  Mobtgaqb  Fobeclo- 

BUBB— SUTTTCIBnCY  OF  AVBBMENTB  TO  SUP- 
PORT Dbcbek. 
In  a  suit  to  toredom  a  mortgage  an  land 
sold  by  the  mortgagor,  averments  of  cross-com- 
plaint held  sufficient  to  uphold  decree  that  II., 
the  purchaser,  assumed  and  agreed  to  pay  mort- 
gage, and  became  personally  liable  therefor,  and 
that,  in  case  of  deficiency  upon  sale,  plaintiff 
be  required  first  to  enforce  demand  against  11., 
and  that  cross-complainant  have  Judgment 
against  H.  for  any  nun  which  he  may  be  com- 
pelled to  pay  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Rqaity,  Gent. 
Dig.  SS  1001-1004.] 
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Department  2.  Appeal  from  Circuit  Ooort, 
Marlon  County ;  William  OoUoway.  Jade& 

Suit  by  Leila  Knighton  against  Jos^h 
Weller  Chamberiln  and  others,  In  whldi  de- 
fiendants  Chamberiln  filed  a  cross-cmuplaint 
agalnBt  defaidanta  Berrold.  From  a  decree 
ai  prayed  tor  on  the  croBS-complatnt,  defend- 
ant li.  O.  Harold  appeals.  Affirmed. 

This  Is  a  suit  by  Leila  Knlghtcm  against 
Joseph  W.  (.'hamberlln  and  Rose  W.  Cham- 
beriln. hla  mother,  h.  O.  Herrold,  and  EpBle 
E.  Herrold,  hla  wife,  to  foreclose  a  mortgage 
on  lots  U  and  12,  In  blodc  74,  In  North  Sa- 
lem addition  to  Salem,  Or.,  execnted  by  Mr. 
Chamberiln  to  secure  a  promissory  note 
which  he  and  his  mother  gave  June  21,  1913, 
to  the  plaintiff  for  $500,  maturing  in  two 
years,  with  S  per  cent  interest,  payable 
semiannually,  and  providing  for  the  payment 
of  a  reasonable  sum  In  addition  as  attorney's 
feea  If  a  suit  was  Instituted  to  collect  any 
part  of  the  not&  The  complaint  is  In  the 
usual  form,  alleges  the  payment  of  only  three 
Installments  of  $20  each  as  Interest,  and  that 
$7&  la  a  reasonable  sum  as  attorney's  fees. 

The  separate  answer  of  Mr.  CSiamberlln 
and  his  mother  admits  most  of  the  avermaits 
of  the  complaint,  and  by  way  of  cross-com- 
plaint for  affirmative  relief  alleges  in  sub- 
stance that  about  November  26,  1913,  he  en- 
tered Into  a  contract  with  the  defendant  Mr. 
Herrold,  pursuant  to  whl<^  he  conveyed  the 
real  property  hereinbefore  described  to  the 
latter,  who  agreed  to  assume  and  pay  the 
mortgage  on  sut^  premises,  and  Mr.  Oham- 
berltn  also  deeded  a  house  and  lot  on  Twen- 
tieth street,  Salem,  Or.,  to  the  defendant  Mrs. 
Herrold,  then  Miss  Smith,  who  assumed  and 
agreed  to  pay  a  mortgage  thereon  of  $500, 
and  In  consideration  thereof  Mr.  Herrold 
caused  to  be  transferred  the  tools,  macbin- 
«ry,  etc.,  and  his  interest  in  a  building  used 
for  housing  motor  vehicles  and  known  as  the 
"Salem  Auto  Garage,"  tlien  subject  to  a 
mortgage  of  $500,  the  payment  of  which  Mr. 
Chamberiln  assumed  and  subsequently  dis- 
charged, and  that  Mr.  Herrold  haa  failed  to 
keep  or  perform  his  part  of  the  agreanent, 
«xcept  to  pay  the  installments  of  Interest 
The  prayw  of  the  answer  la  that  Mr.  Her- 
rold be  decreed  to  bare  assumed  and  agreed 
to  pay  the  plaintiff's  mortgage;  tb&t  ha  there- 
by became  personally  liable  therefor,  while 
Mr.  ChaniDerlin  and  his  motlier  are  his  sure- 
tics  only ;  that  in  case  of  a  deficiency  npm  a 
sale  of  the  premises  under  a  decree  of  fwe- 
closore  the  plalntUC  herein  be  required  first 
to  enforce  her  demand  tor  sucdi  Insuffit^cy 
against  the  property  of  Mr.  Hemdd  befi»e 
Mr.  Chamberiln  or  his  mother  be  required  to 
pay  any  part  of  the  same;  that  the  latter 
have  a  decree  againat  Mr.  Herrold  for  the  re- 
covery of  any  sums,  including  costs,  etc.,  that 
they  may  be  obliged  to  pay  the  plalntifT,  and 
for  such  other  and  further  relief  as  to  the 
court  may  seem  Just  and  equltaJUe  In  the 
premlsflfc 


The  answer  of  Hr.  and  Mrs.  Herrold  de- 
nies the  material  averments  of  the  cross- 
complaint  and  for  a  defnise  thereto  alleges 
that  in  November,  1913,  the  Salem  Auto  Ga- 
rage was  a  corporation,  and  that  the  c^tttal 
stock  therein  was  then  owned  Mr.  Her- 
rold, Miss  Smith,  and  Jack  Hdsom:  that 
Mr.  Herrold  and  Mr.  Chamberiln  wtoed  into 
an  oral  agreranent  whereby  such  capital  stock 
was  transferred  to  tlie  latter,  who  as  part 
congelation  therefor  conv^ed  his  equity 
only  In  and  to  the  real  property  described  In 
the  plalnUfl's  mortgagb  to  Mr.  Herrold,  and 
Mr.  C9uunbcriln  also  conveyed  to  Miss  Smltb, 
now  Mrs.  Herrold,  a  Uke  Intracst  In  and  to 
the  house  and  lot  on  Twentieth  street,  Sa- 
lem, Or. ;  that  at  Uw  time  such  transfnv 
were  made  Mr.  Chamberiln  paid  to  Mr.  Hw- 
rold  the  remainder  of  the  consideratioa  for 
such  etdiange  of  equities ;  and  that  the  con- 
tract here  set  out  is  Ae  only  agreement  ever 
entered  into  and  tlie  one  moitloned  In  the 
cross-comiOalnL 

These  auctions  ot  new  matter  were  coa- 
troverted  by  the  reply  ot  Mr.  ChamberUn 
and  his  mother,  and  the  cause,  b^ng  then  at 
Issue,  was  tried,  resulting  in  a  decree  as 
prayed  for  in  the  cross-oomplalnt,  exo^t 
that  only  $50  was  allowed  as  attomcg^s  fees ; 
and  Mr.  Herrold  appeala 

Jas.  Q.  Heltzel,  of  Salem  (Ernest  Blue  and 
Dcmald  W.  Miles,  botli  of  Salem,  on  the 
brief),  for  appelant  Pogue  &  Page,  of  Sa- 
lem, on  the  brief,  for  respondent  Knighton. 
Boy  Slilelds,  of  Salem  (Smith  &  Shields,  of 
Salem,  on  the  brief),  for  other  re^ndents. 

MOOBB,  J.  (after  stating  the  facts  aa 
abov^.  The  only  question  invc^ved  is  wheUi- 
er  Mr.  Herrold,  as  a  part  of  the  considera- 
tion for  an  adiange  of  the  property  trans- 
ferred, orally  agreed  to  assume  and  pay  the 
plaintiff's  mortgage.  The  testimony  given  at 
the  trial  shows  that  Mr.  Chamberiln,  who 
bad  for  some  time  been  engaged  as  an  as- 
sistant in  a  surveyor's  office,  where  he  had 
seen  deeds  prepared  for  si^uiture  and  ac- 
knowledgment, had  no  previous  experience 
In  drawing  such  sealed  instruments,  and  per- 
sonally wrote  the  conveyances  which  he  exe- 
cuted to  Mr.  Herrold  and  to  Miss  Smltli.  In 
each  instance  he  stated  in  the  deed  that  the 
premises  were  tree  from  all  incumbrances, 
except  the  plaintiff's  mortgage  for  $500,  and 
a  mortgage  for  a  like  sum  on  the  Twmitieth 
street  house  and  lot ;  but  he  did  not  dedare 
in  either  of  such  instruments  that  the  gran- 
tee therein  named  ajssumed  or  agreed  to  pay 
the  Incunibraoce  mentioned.  Mr.  Chamber- 
iln oa  direct  examination,  in  referring  to 
Mr.  Herrold.  testified  as  follows: 

"I  sold  him  tbeM  lots  in  controversy  and  a 
house  and  lot  in  Kast  Salan,  and  told  him  there 
was  a  mortgoga  of  $500  apiece  aa  them,  and  he 
told  me  there  was  $400  ($500)  against  the  garage. 
There  was  two  notes  left  and  the  chattel  mort- 
gan  on  record  in  the  courthouse  against  the 
tools  and  apparatos  in  the  garage;  and  after 
talking  it  ovw  be  agreed  to  take  these  two  lots 
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and  BMinne  the  mortgage,  and  house  and  lot  and 
assume  that  mortgage,  and  I  took  over  the  ga- 
r&gti  and  asaamed  tn«  indebtednees  againat  the 
Sar-R^e.    *   *   *  Q.  How  did  you  arrive  nt  the 
Tiurchose  price  to  oe  paid  for  the  garage?  A. 
W'e  took  an  invmce,  and  it  amounted  to  92,100. 
1  had  these  lota  in  North  Salem  I  valued  at  $1,- 
eOO,  with  $500  mortgage ;  thwi  the  house  was 
valued  at _|1,500,  with  $500  mortgage;  then  I 
save  Mr.  Herrold  $100  credit  on  my  hooka:  that 
made  $1,600.   He  had  $2,100  in  the  garage  and 
$500  ind^tedness  againat  it;  bo  we  came  to 
amonnta  of  about  $1,600." 

On   crnnhexazDlnattoo  this  wltuen  was 

asked: 

"Now,  isn't  it  a  fact,  Mr.  Chamberlin,  that 
you  nor  Mr.  Herrold  never  at  any  time  talked 
about  assuming  each  (Aber*s  mortgages?" 

He  answored: 

"No ;  that  is  not  a  fact  Aa'  I  said  before  that 

was  a  part  of  the  trade." 

Mr.  Herrold's  testimony  corroborates  that 
of  Mr.  ChamberUn  In  respect  to  the  Inven- 
tory of  the  garage,  the  value  of  which  was 
found  to  be  $1,600  after  deducting  the  mort- 
gage.   This  witness  stated  upon  oath: 

"I  was  to  recdve  equitiea  in  theae  two  pieces 
of  proiterty,  and  I  waa  to  dear  the  garage  of 
all  current  indebtedness,  and  was  to  receive  all 
current  iMlla  due  the  garage  at  the  time  of  the 
transfer.   •   *   •   Q.  When  Mr.  CSiamberlin  ac- 
quired the  stock  of  the  corporatim,  and  others 
derignated  Iqr  him,  did  yon  require  him  to  aa- 
Bume  and  agree  to  pay  the  mortgage  against 
the  property  perBonally?  A.  I  made  no  require- 
menta  of  any  kind;  just  transferred  the  stock, 
with  the  understanding  that  that  $600  mort- 
gi^e  was  against  the  corporatlra.    Q.  At  the 
time  the  deal  was  bedng  talced  about,  and  at  the 
time  it  was  finally  dosed  up.  did  you  assume 
the  mortgagee  on  these  respectilTe  prcq)ertieB,  or 
either  of  them?   A.  I  did  not.   •   •   •  Q.  Did 
you  ever  tell  Mr.  Chamberlin  that  you  would  as- 
sume the  mortgage  that  waa  against  lots  11  and 
12  in  block  74  of  Ncffth  Salem  addition  to  Salem, 
Or?  A.  Ko.   Q.  Did  he  ever  ask  you  to  aaaume 
and  agree  to  [Miy  his  mortgage?  A.  No,  sir.  Q. 
Had  that  provision  requiring  you  to  assume  and 
agree  to  pay  that  mortgage  been  put  in  this 
deed,  defoidant's  Bzliibit  A,  would  yon  have 
accepted  the  deed?   A.  No,  air;  not  at  aU.  Q. 
State  any  other  matters  connected  with  this 
transaction,  tenns  of  deed,  and  so  on.   A.  Noth- 
ing, except  we  were  q;>eBkiDg  of  equitiea  all  the 
time  in  the  trying,  and  he  was  telling  me  of 
his  eqaitieB  in  the  propwrties,  and  we  went  out 
to  see  them,  these  two  and  another,  and  at  the 
time  I  rather  doubted  the  wisdom  ota  my  i>art 
of  taking  the  lots.    I  made  some  investigation, 
and  the  equities  seemed  to  be  overvalued  con> 
aiderablyi  but  I  to(*  the  lota,  thinking  I  would 
be  able  to  make  aome  kind  ox  a  trade  in  a  day 
or  two,  or  a  month  or  two.    It  was  my  equl^ 
in  the  garage  and  his  equity  in  the  real  estate 
that  I  was  thinking  of  in  the  dealing  all  the 
time." 

On  croBS-ezamlnatlOD  in  referring  to  the 
incumbrance  on  the  garage,  Mr.  Herzold  was 

asked: 

"You  had  an  understanding  with  Mr.  Cham- 
berlin that  chamberlin  waa  to  take  care  of  the 
inortKage?  A.  The  trade  was  made  on  that 
bnsig.  Q.  That  Chamberlin  was  to  take  care 
of  that  morteage?  A.  It  was  the  considerati(Hi 
(rf  the  transfer.  Q.  And  you  didnt  expect  any 
farther  liability  on  your  part?   A.  I  did  not." 

[1]  It  is  Impoarible  to  recoDcUe  the  ccoi- 
filcting  statemeats  of  these  Interested  par> 


ties.  The  trial  oonrt,  having  heard  their  tes- 
timony, expressly  found  that  Mr.  Herrold 
agreed  to  assume  and  pay  the  plalntlfTs 
mortgage,  and  that  Mr.  ChamberUn  also 
agreed  to  assume  and  pay  the  Incumbrance 
on  the  garage.  The  finding  so  made  Is  en- 
titled to  great  weight,  and  a  careful  exam- 
ination of  the  enttre  testimony,  when  com- 
pared and  conddered  in  connection  with  the 
inferences  and  presumptions  dedudble  there- 
from, is  not  deemed  sufficient  to  overturn  the 
conclusion  thus  rea<^ed. 

[2,  3]  A  verbal  promise  1^  a  grantee  of  land 
to  assume  and  pay  a  mortage  on  the  pra- 
ises, if  clearly  established.  Is  valid,  and  may 
be  enforced  in  equity.  Jones,  Mort  (7th  Ed.) 
S  760.  The  aYecmeatB  of  the  cross-complaint 
are  suffident  to  uphold  the  relief  which  was 
granted.  Hough  v.  Porter,  61  Or.  S77,  9S 
Pac.  732,  96  Pac.  1068, 102  Fac.  728. 

In  view  of  all  the  ctrcomstances  attending 
a  transfN-  of  the  re^ectlTe  properties  as  dis- 
closed by  the  evidence,  It  Is  believed  a  decree 
should  be  rmdered  forecloBtng  the  mortgl^ 
as  prayed  for  in  the  complaint,  and  also  that 
fbe  d^ndants  Josqib  WeUer  Ohamberlln 
and  Bose  W.  Oiamberlln  be  awarded  a  re- 
ooTeiy  orer  against  the  defendant  L.  O.  Hop- 
rold  for  any  part  of  the  sum  tbe^  niay  be 
compelled  to  i>ay  as  a  defldenor;  and  it  is 
80  OTdered. 

McBBIDB,  O.  3.,  and  BBAN  and  MeOAM- 
ANT,  Jjr..  omcnr. 


SWANK  T.  BATTAGiCJA. 

(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  SAUS  4s»41— llIPLIKD  WASUffTIKS— ASTI- 

cucs  OF  Food. 
The  doctrine  of  caveat  emptor  applies  to  a 
sale  of  potatoes  by  a  wholesaler  to  a  retail  deal- 
er in  the  absence  of  deceit  or  misrepresentation, 
so  that,  where  the  external  appearance  of  the 
potatoes  Indicated  soundness  and  good  jiuality. 
it  was  no  defense  to  an  action  fbr  the  price  that 
they  were  affected  with  dry  rot  and  had  been 
condemned. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  84.J 

2.  Food  4=»6 — Sale  or  DimASEo  Food. 

L.  O.  L.  !  2227,  making  the  sale  of  diseased 
food  a  criminal  offense,  is  not  designed  to  pun- 
ish  persons  innocently  selling  diseased  food  prod- 
ucts where  the  defecto  are  latent  and  not  known 
at  the  time  of  the  sale. 

[Ed.  Note^For  other  eaass,  see  Food.  Ont. 
Dig.  i  7.] 

In  Banc,  Appeal  f^om  Circuit  Court, 
Multnomah  Count? ;  Oewge  N.  Davis,  Judge. 

Action  by  W.  I.  Swank  against  A.  Bat- 
taglla.  Judgment  for  plalntlif  in  part,  and 
plaintift  appeals.  Bevrased,  and  judgment 
entered. 

Charles  M.  Hodges,  of  Portland  for  appel- 
lant Johnson  &  Mathews,  of  Portland,  for 
respondent. 


«s^r  otlwr  eaMs  sm  mum        and  KST>NUMBBB  la  all  Kw-Nonbsnd  DlgMts  snd  ladexw 
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(Or. 


This  Is  fin  BctliHi  to  reeorer  the  inircbaae 
price  of  100  sa(As  of  potatoes  sold  to  the  de- 
fendant at  the  agreed  price  of  $1.18  a  sack. 
The  a  newer  admits  the  sale  and  dellTery  of 
the  goods,  but  alleges  that  both  the  plaintiff 
and  defendant  are  dealers  engaged  in  sell- 
ing fruit  and  vegetables;  that  the  potatoes 
were  sold  to  defendant  for  the  purpose  of  re- 
sale as  food  to  the  citizens  of  Portland;  that 
the  potatoes  were  Infected  with  dry  rot  and 
ODfit  for  food,  a  fact  of  which  defendant  was 
Ignorant  when  he  purchased  th«n,  and  that 
they  were  Inspected  by  the  food  Inspector  of 
the  city  of  Portland  and  found  to  be  unfit 
for  human  food  and  cra'drained ;  that  the 
portion  which  defendant  bad  sold  was  re- 
turned to  bim  and  be  was  compelled  to  make 
good  the  purchase  price  to  his  customers; 
and  that  the  quantity  remaining  on  band 
was  sold  for  Vlkoo  for  hog  feed.  Tbe  case 
being  put  at  Issue  by  appropriate  doilals, 
the  court  made  tiie  following  findings  of 
fact: 

"(1)  That  on  or  about  the  28d  day  of  May, 
191Q,  at  Portland,  Multnomah  county.  Or.,  tbe 
plaintiff  sold  and  delivered  to  defendant,  at  hia 
special  instance  and  regueat,  100  sacks  of  pota- 
toes, at  the  anved  price  of  $1.13  per  sack,  for 
^e  purpose  of  use  as  human  food :  (2)  that  the 
contract  sale  price  of  100  sacks  of  potatoes  baa- 
ed on  the  agreed  price  of  $1.13  per  m<A  amount- 
ed in  the  aggregate  to  $113,  no  part  of  which 
has  been  paid ;  (3)  that  said  potatoes  so  sold 
and  delivered  were  affected  by  the  disease  known 
as  'f Qsarium  wilt'  or  dry  rot,  and  by  reason 
thereof  were  unfit  for  human  food;  (4)  that 
said  defect  waa  not  apparent  upon  casual  in- 
spection, but  became  apparent  only  upon  catting 
or  cooking  said  potatoes,  and  was  not  discover- 
ed until  after  said  sale  and  delivery ;  (5)  that 
abont  five  days  after  said  sale  and  deliveiy  said 
potatoes  were  iondemned  by  the'market  inspec- 
tor of  the  city  of  Portland,  Or.,  and  by  the  in- 
spector of  the  state  horticultural  bureau  of  the 
state  of  Oregon,  as  being  affected  with  fusarium 
wilt  or  dry  rot  and  unfit  for  human  food,  notice 
thereof  being  given  by  said  officers  to  both  plain- 
tiff and  defendant ;  <6)  that  said  defendant  prior 
to  such  condemnaticn  had  sold  80  sacks  of  said 
potatoes  for  purposes  of  human  food ;  that  all 
but  a  few  sacks  of  said  potatoes  so  sold  were 
returned  to  defendant  by  his  customws  as  unfit 
tot  human  food,  and  the  purchase  price  ref onded 
by  defendant  to  sndi  custtuners;  CT)  that  the 
condemned  potatoes  and  tbe  potatoes  returned 
to  defendant  were,  by  permission  of  said  inspec- 
tors, sold  as  hog  feed  ;  that  the  total  sum  realiz- 
ed by  defendant  from  such  sale  and  from  those 
not  returned  to  him  was  $31." 

As  a  conclusion  of  law  the  court  fonnid 
that  there  was  an  Implied  warranty  that  the 
potatoes  were  fiit  for  human  food  and  that 
plaintiff  was  entitled  to  Judgment  for  only 
$31,  the  price  received  for  potatoes  sold  to 
customers  and  not  returned  plus  tbe  amount 
received  for  those  sold  for  hog  feed.  There 
waa  a  Judgment  for  plaintiff  upon  these  find- 
ings for  tbe  sum  of  $31»  from  whicb  he  ap- 
peals. 

McBRIDE,  G.  J.  (after  stating  tbe  facts  as 
above).  [1]  There  Is  but  one  question  in  this 
case,  namely  whether  there  is  any  Implied 
warranty  of  tbe  quality  of  the  goods  sold 
under  the  ciiciuustances  dlackwed  here;  no 


actual  warranty  being  pleaded  or  provA  So 
far  as  the  quality  of  goods  purchased  Is 
concerned,  tbe  rule  of  caveat  onptor  usually 
applies,  unless  there  Is  deceit  or  mlsr^re- 
sentatlMi,  which. Is  not  tbe  case  here.  The 
external  appearance  of  tbe  potatoes  Indicat- 
ed soundness  and  good  quality.  It  was  only 
when  they  were  sliced  for  cooking  that  the 
defect  became  visible,  and  there  Is  nothing 
In  the  evidence  indicating  that  plaintiff  knew 
of  their  unsoundness.  The  defendant  testi- 
fied :  "They  looked  pretty  good ;  they  looked 
pretty  nice  from  looking  at  them."  So  the 
case  simmers  down  to  this:  The  plaintiff 
sold  the  potatoes  to  defendant  and  defendant 
purchased  them,  each  snitposlng  them  to  be 
^und  and  bavlng  reason  to  believe  they 
were  so.  There  is  antboxit^r  for  tbe  holding 
that,  where  prorlslons  are  sold  to  a  coBtomer 
at  retail  for  Immedlata  use,  there  Is  an  Im- 
plied warranty  that  tb^  are  reastmably  fit 
for  food.  Benjamin  oa  Sales  (TQi  EdO  P* 
and  cases  there  dted.  But  In  sales  to  deal- 
ers tbe  role  la  different.  In  suidi  instances 
the  rule  ot  caveat  emptor  ts  appUed.  How- 
ard T.  StmersoD,  110  Kass.  820,  14  Am. 
608:  Wledeman  t.  Keller,  171  m.  93,  40  N. 
E.  210;  Glronx  t.  Stedman,  145  Mass.  489^ 
14  N.  E.  638,  1  Am.  St  Bflfk  472;  Bjder  t. 
N^tge,  21  Minn.  TO;  Mbees  r.  Mead,  1  Denlo 
(N.  Y.)  378, 43  Am.  'Dec  676 ;  Warren  t.  Bu(^, 
71  Yt  44.  42  AtL  979,  76  Am.  St  Bep.  754; 
Hanson  t.  Hartse,  70  Minn.  282,  73  N.  W. 
163,  68  Am.  St  Bep.  527;  Htmiphreys  v. 
Comllne,  8  Blackf.  (Ind.)  616.  The  case  of 
Howard  v.  Emerson,  supra,  Is  tTplcal  of  all 
those  above  dted.  In  that  case  Howard,  a 
farmer,  had  sol'd  to  Bmeraon,  a  butcher  and 
dealer  iu  provisions,  a  cow  whicb  Emereoa 
purchased  for  tbe  purpose  of  butchering  and 
retailing  to  his  customers.  The  flesh  was 
found  unfit  for  food,  and  the  purchaser  re- 
fused to  pay  for  her,  and  suit  was  broo^t  to 
recover  the  purchase  price.   The  court  said : 

"The  general  rule  of  the  common  law  Is  that, 
upon  a  sale  of  goods,  if  there  is  no  express  war- 
ranty of  the  Quahty  of  the  goods  sold,  and  no 
fraud,  tbe  jnaxim  caveat  emptor  applies,  and  no 
warranty  is  implied  by  law.  Winsor  v.  Lom- 
bard, 18  Pick.  [Mass.]  67  ;  Mixer  v.  Cobum.  11 
Mete.  (Mass.)  569  [45  Am.  Dec.  230] ;  Frendi  v. 
Vming,  102  Mass.  132  [3  Am.  Rep.  440].  The 
defendants  contend  that  when  articles 'of  food 
are  sold  for  immediate  domestic  use  there  is 
an  implied  warranty  or  representation  that  they 
are  sound  and  fit  for  food,  and  that  the  case  at 
bar  falls  within  this  neeption  to  tbe  general 
rule.  Van  Bracklin  v.  Fonda,  12  Johns.  [N.  Y.] 
4G8  [7  Am.  Dec.  339].  But  we  think  that  this 
exception,  if  established,  does  not  extoid  beyond 
the  case  of  a  dealer  who  sells  provisions  direct- 
ly to  the  consmner  for  domestic  use.  In  such 
cases  it  may  be  reasonable  to  infer  a  tacit  on- 
derstandiug,  which  enters  into  the  contract, 
that  the  provisions  are  sound,  ^e  relation  of 
the  buyer  to  the  seller  and  the  circumstances 
of  the  sale  may  raise  the  presumption  that  tbe 
seller  impliedly  represents  them  to  be  souucL 
But  the  same  reasons  are  not  applicable  to  tbe 
case  of  one  dealer  selling  to  another  dealer; 
and  we  think  the  rule  is  settled  that  In  the 
sale  of  provisions,  in  the  course  of  general  com- 
mercial transactifnis,  the  mazin  cafsat  enpfaw 
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applies,  ud  there  U  no  implied  varranty  or 
r-epresentatdon  of  gnalit?  or  fitness.  Emerson 
BHKham,  10  Mass.  197  [6  Am.  Dec.  lOG]  ; 
~Winsor  7.  Lombard,  18  Pick.  [Mass.]  67 ;  Hart 
-r-  Wright,  17  Wend.  fN.  T.]  267;  Wrkht  r. 
Sart,  18  Wend.  [N.  Y.)         Moses  t.  fifead,  1 
Denio  [N.  Y.]  378  [43  Am.  Dea  6701;  Bumby 
V.  BoUett.  16  M.  &  W.  644.   In  tbe  case  at  bar, 
the  plaintifF  was  a  tanner  and  the  defendants 
were  butchers  and  dealers  In  provisions  *  *  * 
for  immediate  ase  as  food.   Tbe  fact  that  the 
plaintiff  knew  the  purpose  for  which  the  defend- 
ants purchased  the  cow  would  not  render  bim 
liable,  upon  en'implied  warranty,  for  unknown 
defects  which  made  her  unfit  for  that  purpose. 
A  warranty  of  fitness  may  be  Implied  in  con- 
tracts to  manufacture  or  in  execatory  contracts 
to  sell,  but  it  is  not  implied  In  executed  sales 
of  specific  chattels.    Ohandelor  v.  Lopus,  1 
Smith's  Lead.  Ca*.  (6tb  Am.  Ed.)  28S,  and 
notes." 

The  cases  last  above  cited  seem  to  srttle  tbe 
law  against  tbe  ooatratlon  of  tbe  plaintiff  in 
the  instant  case. 

Goons^  for  plaintiff  dte  Morse  t.  Union 
Stockyard  Co.,  21  Or.  280,  28  Pac.  2. 14  L.  R. 
A.  1S7,  and  Kit(^  y.  Oregon  Hjaaay  Co., 
65  Or.  20, 130  Pac.  408, 1133, 182  Pac  966,  as 
holding  a  contrary  view,  but,  wh«i  proper- 
ly analyzed,  It  wlU  appear  that  this  conten- 
tion iB  unfounded.   In  the  f<Hmer  case  tbe 
buyer  requested  the  seller  to  send  him  two 
carloads  of  "good  beef  eattla"   The  seller 
shipped  him  two  carloads  of  cattle  unflt  for 
beef.  Where  artides  of  a  particular  descrip- 
tion are  ordered,  there  is  an  implied  wanan* 
ty  that  those  furnished  answer  that  descrUi- 
tion,  and  that  is  what  the  holding  in  the 
case  dted  amounts  to.   If  A.  requests  B.  to 
send  him  a  herd  of  cows  for  milklDg  purpos- 
es, and  B.  sends  him  a  herd  of  Hereford 
steers  fit  only  for  beef,  It  stands  to  reason 
that  he  should  not  recover  for  the  price  of 
cows.  Whether  we  treat  the  case  as  a  breach 
of  an  Implied  warranty  or  a  failure  to  per- 
form, the  result  Is  the  same.  In  ernch  a  case 
there  la  prima  fade  evidence  of  fraud  on  tbe 
part  of  the  seller.   The  fitness  of  the  cattle 
for  beef  could  be  known  to  the  seller  upon 
Inspection  of  the  cattle  before  he  shipped 
them,  and  could  not  be  known  to  the  buyer, 
if,  aa  In  the  case  dted,  he  resided  at  a  dis- 
tance, until  they  were  received.  Under  these 
circumstances,  and  where  the  buyer  pafd  fOr 
the  cattle  before  he  recdved  them,  rdying 
upon  the  Judgment  and  gopd  faith  of  the 
seller  as  to  their  quality,  the  court  very  pro[>> 
eriy  held  that  he  could  recover  damages. 
Here  there  was  no  stipulation  as  to  quality, 
and  no  bad  faith  on  the  part  of  the  seller, 
wbo  believed  and  had  a  right  to  bdleve  that 
Uie  potatoes  sold  were  sound  and  free  from 
disease.    In  tbe  case  of  Kltcbin  v.  Oregon 
Nursery  Co.,  supra,  the  statement  of  the 
case  in  tbe  opinion  is  not  full,  but  an  inspec- 
tion of  the  record  shows  the  complaint  al- 
leged that  plaintiff  was  Induced  to  purchase 
\fj  reason  of  certain  advertlsementif  put  out 
by  defendant  to  the  effect  that  it  dealt  mily 
in  "rellfible  nursery  stock,"  and  that  alt  trees 
grown  by  It  were  strong,  vigorous,  healthy 
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trees,  whereas  the  trees  furnished  were  not 
sudi,  and  that  def«idaut  knew  they  were 
not.  There  was  an  element  of  fraud  and 
misrepresentation  charged  in  that  case  whldi 
la  entlrdy  lacking  here.  Mr.  Justice  Eakln, 
in  discussing  tbe  doctrine  of  Implied  war- 
ranty by  reason  of  an  article  being  ordered 
for  a  particular  pazpose,  e^ressly  calves 
Its  applicatloD  to  the  case  these  undw  con- 
sideration: 

'^?he  prindpal  contention  of  plaintiff  is  as  to 
tbe  liability  of  defendant  upon  Its  implied  war- 
ranty that  the  articles  sold  shall  be  suitable 
for  the  purposes  to  which  they  are  to  be  applied. 
This  rule  is, well  recognized  by  this  court.  Gold 
Ridge  Min.  Co.  v.  Tallmadge.  44  Or.  34,  74 
Pac.  325,  102  Am.  St.  Bep.  602:  Lens  v. 
Blake,  44  Or.  578,  76  Pac.  357 ;  Mine  Supply 
Co.  V.  Columbia  Mm.  Co..  48  Or.  395,  8G  Pac 
790.  However,  in  this  case  it  is  not  necessary 
to  apply  the  rule  because  the  plaintiff  is  not 
<mly  contending  that  the  trees  were  not  suitable 
for  the  use  to  which  they  were  to  be  applied,  bnt 
that  the  trees  were  not  sound.  Defendant  ad- 
mits that  it  is  bound  by  an  implied  warranty  to 
that  KXUsatf  namdy,  that  the  trees  were  sound 
and  healtfay,  and  the  testimony  stropgly  tended 
to  establiuL  the  fact  that  the  trees  were  not 
sound,  but  were  unhealthy  trees  having  an  in- 
hwent  defect  whidi  caused  them  to  die." 

It  may  also  be  added  in  that  case  the  de- 
fendant was  a  large  grower  of  niursery  stock 
selling  the  same  at  wholesale  to  dealers  as 
well  as  at  retail,  and  might  well  be  included 
within  the  reasoning  of  that  line  of  cases 
which  hold  that  there  Is  an  Implied  warran- 
ty by  tbe  manufacturer  of  articles  that  they 
are  free  from  latent  defects,  but  It  Is  not 
necessary  to  consider  that  phase  of  the  ques- 
tion In  the  case  at  bar. 

[2]  Another  suggestion  of  counsd  for  plain- 
tiff Is  that  no  recovery  can  be  had  because 
the  contract  Is  illegal,  in  that  It  was  In  viola- 
tion of  sectl<m  2227,  L.  O.  Ii.,  which  makes 
the  sale  of  diseased  food  a  criminal  offense; 
but  we  do  not  think  It  was  the  Intent  of  that 
section  to  punish  persons  Innocently  selling 
diseased  food  products  where  the  d^ects  are 
latrat  and  not  known  at  the  time  of  the  sale. 
In  the  sale  of  liquor  to  minora  and  like  of- 
fenses It  has  been  held  that  Ignorance  of 
the  age  of  the  purchaser  Is  no  defense  to  a 
prosecution  for  such  sale;  but  this  rule  aris- 
es from  the  theory  that  dealli^  In  such  mei^ 
diandlse  Is  at  best  an  authorized  nuisance 
Id  which  the  dealer  must  engage  at  his  peril. 
On  the  contrary,  the  sale  of  food  Is  a  busi- 
ness benefldal  to  tbe  commimlty,  and  one  that 
should  be  Miconraged,  and  a  dealer  will  not 
be  held  to  have  violated  a  law  against  sell- 
ing diseased  food  unless  the  pernicious  char- 
acter of  such  food  was  known  to  him  or  he 
disregarded  such  obvious  precautions  In  In- 
specting It  as  would  be  equivalent  to  such 
Intent,  which  is  not  the  case  here. 

There  Is  ndther  pleading,  finding,  nor  tes- 
timony to  sustain  the  Judgment  rendered  in 
this  case,  and  the  judgment  of  tbe  circuit 
court  will  be  reversed,  and  one  entered  here 
in  acccwdanc*  with  the  prayer  of  the  com- 
plaint. 


SWANK  T.  BATTAOUA  ' 
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8UMPTEE  T.  ST,  HELENS  OREIOSOT- 
ING  CO. 

(Bivrttne  Court  of  Oregon.    Ma?  1)  1917,) 

AOOOUNT,  AxmOV  OtT  «s»6(2)  —  OOUPBOIOBB 
AWD  SETTI.IMENT  ®»16(1)--EfFECT. 

-l^ere  is  on  account  atated  and  settlement 
b&rriu^  action  for  oTertime,  where  an  onploy^ 
each  month  aigna  a  time  dieek  atating  amount 
of  time  and  amount  dae,  and  reoeiTCs  mjmeiu 
without  protest  or  objection. 

[Kd.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  {  9 ;  Compromise  and  Settle- 
ment, Cent  Dig.  H  64-^  62-65.] 

In  Bauc.  Appeal  from  Circuit'  Court,  Co- 
lumbia County;  J.  A.  Baktu,  Judge. 

Action  by  James  Ij.  Sumpter  against  the 
St.  Helena  Oreosotlng  Company.  Judgment 
for  plaintUC,  and  defendant  appeala  R& 
versed  and  rmdered. 

In  the  month  of  April,  1016,  plaintiff  be- 
gan this  action  to  recover  the  ttam  of  $168.- 
12%  claimed  to  be  due  tox  labor.  The  Bab- 
stance  of  -the  complaint  Is  ttut  from  July 
1,  1913,  to  September  87,  1914,  plaintiff  per- 
formed services  for  defendant  as  an  assist- 
ant en^eer  "at  an  agreed  compensation 
therefor  ot  970  per  month,  or  f2JB0  per  ten 
hour  day,  or  C0.2B  per  hour."  It  la  further 
alleged  that  he  worked  In  excess  at  IQ  hours 
a  day,  bnt  leas  than  18  hours  dally,  and  that 
such  overtime  a^^regated  435  hours,  fbr 
which  he  claims  compensation  at  the  rate  of 
fO.37%  per  boar.  Defendant  demurred  to 
the  complaint,  contradljig  that  the  10-hoar 
law  upon  which  plalntiira  cause  of  action 
is  based  la  uxuxmstltutionaL  This  contention 
havlDg  been  oTenuIed,  an  answer  was  flled 
which,  after  som^  denials,  pleads  affirma- 
tively an  accounting,  settlement,  and  pay- 
ment from  month  to  month  as  plaintiff's 
wages  became  doa  Oat  of  these  pleas,  bring 
Illustrative  of  all  the  others,  la  as  follows: 


Geo.  M.'  McBrlde,  of  Portland,  for  app^ 
lant.  Glen  fi.  Metsker,  of  St.  H^ens,  for  re- 
spondent. 

BENSON,  J.  (after  stating  the  fltcts  as 

above),  in  his  brief  defendant  urges  with 
vigor  that  the  act  of  the  Lej^^ture  known 
as  the  ten-hour  law  (Laws  of  1913,  p.  168) 
Is  unconstitutional,  but  that  contention  has 
been  finally  disposed  of  by  this  court  In  the 
case  of  State  v.  Bunting,  71  Or.  259,  139  Pac 
731,  Ann.  Cas.  1916C,  1003,  which  dedslon 
has  recently  been  affirmed  by  the  Supreme 
Court  of  the  United  States  in  Bunting  v.  Ore- 
gon. 243  U.  S.  ,  37  Sup.  Ct  435,  61  U  Bd. 

— ,  in  an  opinion  of  April  9, 1917. 

We  come  then  to  a  consideration  ot  the 
action  of  the  trial  court  in  directing  a  ver- 
dict for  the  plaintiff.  Sectlm  2  of  the  ten- 
hour  law  reads  thus: 

"No  person  shall  be  employed  in  any  mill* 
factory  or  manufacturing  establishment  m  this 
state  more  than  ten  hours  lo  any  one  day,  e:^ 
cept  watdiinen  and  finpl<ffte  whan  engaged  in 
making  necessary  repairs,  or  in  case  of  cmercen- 
cy,  where  life  or  property  is  in  imminoit  dan- 
ger: Provided,  however,  employ6a  may  work 
overtimo  not  to  exceed  uiree  hours  in  any  on« 
day,  conditioned  that  payment  be  made  for  said 
overtime  at  the  rate  of  time  and  tme  half  the 
regular  wage." 

Section  8  of  the  act  declaies  that  any  yitth 
latlon  of  its  provl^ns  by  an  etmUx^vr  la  a 
misdemeanor  poniahable  by  flne^  and  ttiat 
each  da7*B  ^Matlon  of  any  paH  of  the  act 
shall  be  a  ssparvte  offense. 

The  entire  evidence  in  the  case  consists  of 
the  testimony  of  the  plaintiff,  the  monthly 
time  dieck%  of  wblcb  an  example  Is  ahora 
set  on^  and  the  oorreipondl&g  pay  tfiecka 
for  the  several  mtmths.  It  appears  from  the 
plaintiff's  testimony  that  his  contract  of  em- 
ployment was  oral;  that  he  began  Us  em- 
ployment as  an  assistant  engineer  about 


"niat  on  August  9,  1918,  defendant  had  an  accounting  with  plaintiff  tor  the  month  ot  July, 
paying  plaintiff  in  full  for  hia  services  tor  said  month  of  July  the  aum  of  (75,  which  sum  was 
accepted  by  plaintiff  in  full  payment  and  settlement  of  all  wages  for  said  month  of  July,  as  eri- 
deneed  by  a  certain  instrument  of  writing,  ot  which  the  ft^owing  is  a  substantial  copy,  to  wit : 

Cheek  Na  90a 


Name,  J.  L.  Sumpter. 
Has  worked  as  en^ 

neer  helper 
Month  ot  July,  No.  17 
31  days  at 

days  at 

days  at 
Total 

Deductioos 

Hospital  1 

Board 

Store 

Total  Deductions  1 
Balance  due 


N0.6S3. 
nmeGbedt. 


7S.00: 


St  HdMis  Creosoting  Oou^ny, 

St.  HelenB, 


Ore. 
Aujrust  9,  1918 

76.00.  Received  from  St  Helens  Greosotittg  Company,  $74.00, 
Sevwity-four  and  no/ioo  d^^lais  in  fall  for  all  lah<»  to  date. 

O.  D.  G<dden,  Timekeeper. 


191 


74.00;  Not  transferase." 


J.  L.  Sumpter. 

[£Ugn  here.1 


A  reply  was  flled  consisting  <^  a  general 
denial,  and  at  the  dose  of  the  evidence  both 
parties  moved  for  a  directed  verdict,  and,  the 
court  having  directed  a  verdict  tor  plaintiff, 
defendant  appeals. 


roary  28,  1913 ;  Uiat  he  was  to  receive  $75 
POT  mcmtb  and  was  to  go  to  work  at  7  o'doA 
at  night;  that  nothing  was  said  as  to  the 
number  of  hours  he  was  to  w<wk  eadi  day; 
that  there  were  a  nl^t  shift  and  a  day  shift ; 
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tliat  the  rule  waa  for  him  to  work  two  weeks 
on  tbe  night  Bhtft,  and  tben  .two  weeks  oa  the 
day  shm^;  that  the  day  shift  was  general- 
ly about  eleven  hours,  and  the  night  shift 
twelve  boars;  and  that  occasionally  he  work- 
ed for  an  entire,  month  on.  the  night  shift. 
Be  says  that  he  received  his  pay  ea<A  month 
a.t  tlie  rate  of  f75  and  signed  the  time  checks 
ea<di  time  and  made  no  {urotest  or  objection 
to  the  account  as  tber^  stated;  that  he 
did  not  work  overtime  after  September  27, 
1914,  and  never  made  any  demand  for  addi- 
tional pa;  until  and  ncept  when  his  attor> 
ney  made  a  formal  demand  therefor  pr^ara- 
tory  to  commencing  this  action  which  was 
begun  in  April,  1915.   It  may  also  be  noted 
tbat  the  same  day  whoi  the  monthly  acooont 
was  presented  as  above  set  out  he  was  paid 
by  a  dieck  containing  a  duplicate  of  the  ac- 
count and  Indorsed  as  ftdlows: 

"Indorsemetit.  Recdved  the  withm  diock  in 
full  payment  and  satisfaction  <^  the  items  list- 
ed thereoD.    [Signed]  Payee.  J.  Ia  Sumpter."  ~ 

It  appears  to  tis  that  this  state  of  the 
pleadings  and  the  evidence  eBtabllsfaes  be- 
yond any  quesUon  that  there  was  an  acoonnt 
stated  and  a  settlement  which  constttntes  a 
bar  to  tills  acOoo.  Plaintiff  ai^es  that 
Budi  a  conclusion  is  calculated  to  render  the 
statute  Ineffective,  but  we  cannot  agree  with 
this  contentl<m.  The  law  provides  for  a 
remedy  In  the  shape  of  a  criminal  prosecu- 
tion, but  it  nowhere  prohibits  the  laborer 
from  waiving  bis  dvil  remedy  after  the  labor 
is  performed.  It  must  be  conceded  that  ttiere 
is  no  power  to  onnpel  plaintiff  to  prosecute 
this  action  and  ne^ect  to  do  so  would  be  a 
complete  waiver.  An  accounting  and  settte- 
ment  Is  another  way  of  reaching  the  same  re- 
sult. We  conclude  that  the  defendant  was 
entitled  to  a  directed  verdict,  and  a  judgment 
will  accwdlngly  be  entered  here  In  Its  favor. 

Mr.  Chief  Justice  McBRIDB  did  not  par^ 
tidpate  in  tba  consideration  or  decision  of 
this  case. 


BLAKNBT  et  uz.  t.  BOWELL  et  aL 
(Sopreme  Court  oi  Oregon.    April  24,  1917.) 
1.  EZCHA.HGB  or  PKOFxarr  «=»8(4)  —  Bvi- 

DENCB— SUFFICIBNCT. 
In  B  Bult  to  rescind  an  ezdiange  of  property, 
inclnding  the  aBsignment  by  defendants  to  plain- 
tUEs  of  toe  lease  of  an  apartment  bouse,  evidence 
heU  to  show  that  the  defendants  in  operatiiig 
the  apartment  house  received  on  an  average  of 
$150  a  month  over  all  expenses  durine  the  time 
the;  occupied  the  premiaes,  so  that  their  repre- 
■entttion  to  that  eifect  was  not  false. 

[Ed.  Note.— For  other  cases,  see  Hxdumge  of 
Property.  Cent.  Dig.  {  17.] 

Z  EXCHAKOB  or  PBOPEKTT  Ig-Jl  WASaAWTT. 

A  representation  that  defendants  in  operat- 
ing the  apartment  house  had  received  on  an  aver- 
age of  (150  over  all  expenaes  during  tbe  time 
they  occupied  the  premises,  was  not  a  guarantee 
that  the  net  income  which  tbe  plaintiffs  would 
receive  Id  operating  the  apartment  honse  would 
be  |150  a  month,  or  any  other  sum. 

[Ed.  Note.— For  other  cases,  see  Bxchange  of 
Property,  Cent,  Dig.  {  4.] 


8.  BXCHAKQS  or  PBOPKBTT  «S37— Wauaiitt. 

If  defendants,  who,  pursuant  to  an  agree- 
ment for  the  exchange  of  propert?,  assigned 
their  lease  of  an  apartment  bouse  to  the  luain- 
tiffs,  warranted  that  plaintiffs  would  receive  a 
net  gain  of  $150  a  month  if  they  kept  the  rooms 
well  filled,  defendants  were  not  liable  for  the 
loss  resulting  from  plaintiffs'  inability  to  keep 
the  rooms  well  filled. 

[Ed.  Note.-— For  other  cases,  see  Bxchange  of 
Property.  Cent.  Dig.  K  12-14.] 

Department  2.  Appeal  from  Circuit  Court, 
SSultnomab  Coun^;  Bobot  O.  Morrow, 
Judge. 

Suit  by  Barl  A.  Blalcney  and  wife  against 
Mary  O.  Rowell  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.  Beversed, 
and  suit  dismissed. 

This  Is  a  suit  to  set  aside  a  bill  of  sale, 
to  cancel  a  promissory  note  and  a  chattel 
mortgage,  and  to  recover  tbe  consideration 
given  for  personal  property  and  the  assign- 
ment of  a  lease.  The  defendant  Mary  C. 
Rowell  and  her  husband,  W.  W.  Rowell,  now 
deceased,  on  December  27,  1913,  assigned  to 
the  plaintiffs  B&rl  A.  Blakney  and  Lena  M. 
Blakney,  his  wife,  a  lease  of  a  house  In  Port- 
land, Or.,  known  as  the  "Nordlca  Apart- 
ments," having  50  rooms,  and  also  transfer- 
red to  them  all  the  furniture,  etc,  therein 
for  the  expressed  craudderatlon  of  $4,000,  for 
which  plaintiffs  executed  to  Mr.  Rowell  a 
deed  for  five  acres  of  land  in  Washington 
county.  Or.,  valued  at  $lJtBO,  and  gave  to 
Mr.  and  Mrs.  Rowell  th^r  promissory  note 
for  ^,000,  secured  by  a  diattel  mortgage  of 
Budk  persmal  property,  which  household 
goods  were  accepted  subject  to  a  prior 
mortgage  of  $250,  the  payment  of  which  the 
plaintiffs  assumed.  They  took  possession  of 
the  house  December  28,  1813.  and  oa  the  9th 
ef  the  next  month  paid  on  their  note  (600, 
and  later  $106.66  on  the  pilor  mortgage. 
Ti^  suit  was  commenced  January  28,  191S, 
and  four  days  thereafter  tbe  plaintiffs  aban- 
doned the  premises,  whereupon  Mrs.  Rowell 
took  possession  azid  subsequently  foreclos- 
ed the  larger  chattel  mortgage,  purchasing 
the  goods  at  a  public  sale  thereof  F^mary 
16,  1915,  for  f  1,'RSO,  and  indorsing  that  sum 
on  the  plaintiffs^  promlaaory  note.  The  com- 
plaint diarges  that  the  asrtgnment  of  the 
lease  and  the  transCer  of  the  perstmal  prop, 
erty  were  brought  about  by  the  knowingly 
fitlse  and  fraudulent  representations  of  Mr. 
and  BCrs.  Rowell,  particularly  specifying 
them,  which  statements  the  plaintiffs  believ- 
ed, and  relying  ttiereon  were  deceived  to  their 
damage.  Tbe  answer  denied  the  cbarge,  and 
for  a  further  defense  averred  that  prior  to 
purchasing  the  property  the  plaintiffs  care- 
fully Inspected  the  furniture,  considered  the 
extent  of  the  business,  and  relied  upon  their 
own  Judgment  as  to  the  value  thereof.  The 
reply  controverted  tiie  ellegaUons  of  new 
matter  In  tbe  answer,  and  the  cause  being 
tried  resulted  In  a  decree  permitting  the  de- 
fendants to  keep,  as  compensation  for  the 
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use  ot  the  prt^erty,  the  money  wbl<di  bad 
been  paid,  requiring  them  to  reconvey  the 
Ave-acre  tract  mentioned,  and  also  to  cancel 
and  surrender  the  promissory  note  and  cfaat^ 
tel  mortgage;  and  they  eppeaL 

Albert  H.  Tanner,  of  Portland  (John  Van 
Zante,  pt  Portland,  on  the  brief),  for  appel- 
lants. Bamett  H.  Ooldst^  of  Portland 
(Joseph  &  Haney,  of  Portland,  on  the  brief), 
for  respondents. 

MOOBB,  J.  (Mtar  atatbic  the  facU  as 
above).  'Ibe  tesUmony  given  at  the  trial 
shows  that  prior  to  December  27,  1918,  the 
plaintUEa  were  living  in  the  vlcinUy  ctf  the 
"Nordica  Apartmenti^*'  and,  having  a  general 
knowledge  ot  its  patronage,  they,  desiring  to 
secure  the  house  and  fomltare,  sought  an 
interview  with  Mrs.  Bowtfl,  who  Infermed 
them  that  daring  the  preceding  year  the  in- 
come from  the  nxnna  bad  been  $100  a  month 
in  excess  of  all  the  expenses,  and  the  plain- 
tilb  mre  aasared  tiiat  if  they  pnrdiased  the 
pnverty  they  would  have  Bo  difflcnlty  in  ob- 
taining a  like  monthly  snm,  if  the  rooms 
were  kept  weU  occupied,  lira.  Bowell  also 
stated  to  the  plaintiffs  Uiat  she  iraa  then 
paying  Cor  the  nee  of  the  house  ^300  a  month, 
bat  at  her  request  the  landlord  woold  reduce 
the  rent  ^  a  month.  Mr.  and  Mra.  Bowell 
represented  to  the  plaintiffs  that  their  only 
reason  for  asrignlng  the  lease  and  selling  the 
furniture,  etc.,  was  a  deriie  to  remove  to  the 
state  of  Idalio,  whwe  they  owned  Irrigated 
land,  wlildk  required  immediate  attention, 
even  It  they  were  obliged  to  dispose  ot  the 
rooming  house  and  Its  fumlshingg  at  a  loss. 
After  the  sale  was  consummated  neither  Mr. 
Bowell  nor  his  wife  went  to  Idaho,  and  the 
evidence  dlsdoses  that  when  they  tranii- 
fened  the  property  they  were  payli^  only 
$1S0  a  month  rent,  though  the  lease  demanded 
a  greater  sum,  and  that  no  lUfflculty  was 
encountered  in  obtaining  for  the  plaintiffs 
the  use  of  the  premises  at  917B  a  month.  The 
plaintiffs,  in  January,  1914,  oollected  from 
tenants  $426.70,  while  the  (grating  ex- 
penses during  that  dme  were  $435.95.  Oliey 
made  complaint  about  sudi  loss  to  Mr.  and 
Mrs.  Bowell,  who  Informed  them  that  the 
expenses  during  the  spring  and  gammer 
would  not  be  so  great,  owing  to  leaa  consump- 
tion of  fuel,  and  the  electric  li^ts  would  be 
used  for  a  aborts  tim^  and  that  the  aver- 
age profit  to  be  derived  from  conducting  the 
business  should  be  based  on  the  yearly  re- 
ceipts and  disbursements.  The  coUecttons 
for  the  next  two  months  were  $504.16  and 
$438,  respectively,  while  the  disbursements 
for  that  time  were  $480.35  and  $455.95.  In 
April,  1914,  the  plaintiffs  took  In  only  $293.80, 
and  paid  out  $292.65.  The  greatest'  sum 
thereafter  obtained  during  any  month  they 
occupied  the  premises  was  $254.50,  while  the 
monthly  expenses  were  not  diminished  tn 
proportion  to  the  receipts  Mr.  Blakney  tes- 
tified that  they  paid  as  rent  $176  a  numth 


for  January,  February,  and  Iforch* 
$160  a  month  for  the  next  qnartex-,  and  $12 
a  month  for  the  remainder  of  tbe  tifw ;  tte 
he  was  generally  employed  in  other  bnalDe^. 
tOT  whi<di  service  he  received  a  nKWrtlily 
ary  of  $60 ;  that  Ms  wif&  coUected  as  th- 
montbly  rent  of  her  properly  $20.  wUet 
sums  were  «nployed  in  Uqqidatlng  the  ex- 
penses of  the  apartment  honae;  and  ths* 
during  the  time  tbey  occupied  tt  tli«y  ma4' 
a  net  profit  of  $29. 

Mrs.  Rowell  testified  that  she  and  ber  hu^ 
band  ptirchased  the  household  goods  tn  and 
took  possession  of  the  "Nordica  Apartaieiti' 
Maivh  23,  1911,  agre^g  to  pay  ttoerefor  K- 
600 ;  tbat  they  conducted  the  roomins  botev 
until  December  29,  1913,  when  th^  tonwd  i: 
over  to  the  plaintiff;   that  dnrlns  the  £ 
months  and  6  days  tn  which  they  were  cc- 
gaged  in  that  business  they  made  a  net  prolh 
therefrom  of  $6,000,  or  a  monttily  areffaet 
gain  of  $160 ;  that  they  k^t  no  bocAs,  but  at 
the  sum  of  mmey  so  received  they  paid  OC 
an  Indebtedness  of  $3,000,  expended  on  their 
Idaho  lands  $1,108.74,  discharged  taxes  in 
that  state  and  in  Oregon  and  street  aasess- 
mente  In  Portland  in  the  latter  state,  amounr- 
lug  to  $562.67,  and  also  paid  tor  wearing  ap- 
parel, fraternal  Insurance,  and  other  obliga- 
tions.   Mrs.  Bow^  further  testified  that 
when  they  disposed  of  the  apartment  hoas* 
they  expected  to  remove  to  IdaluK  bat  later 
altered  their  plans  and  rented  a  farm  in  tbe 
Willamette  Valley.    She  also  stated  upoa 
path  that  though  they  were  paying  cxily  9150 
a  month  rent  when  the  furniture  was  sc^d  to 
the  plaintiffs,  the  lease  demanded  a  greater 
sum,  and  the  remainder  was  to  have  been 
paid  whai  the  business  of  the  apartmait 
boose  improved.    In  this  particular  she  i> 
corroborated  by  the  testimony  of  the  land- 
lord's agent  who  collected  the  rent 

The  testimony  of  several  real  estate  bro- 
kers, who  were  engaged  in  negotiating  sale:* 
and  exchangee  of  rooming  houses  and  tlieir 
contents,  la  to  the  effect  that  during  the  year 
1913,  Mr.  BoweU  listed  with  them  for  sale 
or  exchange  an  assignment  of  the  lease  of 
the  "Nordica  Apartments"  and  a  transfer  ot 
the  furnishings  theitin  at  valnattcas  mncb 
less  than  the  purchase  price  received  from 
the  plaintiffs,  such  owner  then  saying  to 
each  agent  that  the  business  in  which  he  and 
his  wife  were  engaged  did  not  imy. 

Other  witnesses  impute  to  Mr.  and  Mrs. 
Rowell  remarks  which  It  is  asserted  tbev 
made  about  the  plaintiffs,  such  as:  "They 
could  not  succeed  In  (grating  the  lodging 
house  unless  they  had  other  income;"  "the) 
could  not  expect  to  hold  imssession  of  th« 
prop&rty  very  loog,  and  would  be  obliged  to 
give  it  up  when  the  chattel  mortgage  was 
foreclosed;"  and  in  referring  to  the  par- 
chasers  of  the  goods  and  to  the  price  whidi 
they  paid,  "The  Backers  are  not  all  dead  yet" 
Mrs.  Bowell  denied  the  comments  attribated 
to  her,  but,  her  husband  having  died,  ttie 
expressions  ascribed  to  him  were 
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cxl.  She.  at  ittalntllTB  request,  tried  for  some 
time  to  secure  for  them  a  purchaser  of  the 
l>ers<Hial  property,  but  was  unable  to  do  so. 
£  t  was  asserted  by  a  witness  that  Mrs.  Bow- 
oil  dlred«d  Mrs.  Blafcney  to  say  to  persMis 
vlsltliig  the  apartment  house  with  a  view  of 
inquiring  about  or  buying  the  furniture 
therein  that  the  business  was  prosperous. 

[1 , 1]  The  evidence  shows  that  when  all  the 
z-ooms  In  the  "Nordlca  Apartments"  were  fill- 
ed, $461  a  month  could  be  realized  from  the 
T^iilar  occapante  if  tbey  paid  the  sums  de- 
manded, add  that  from  $6  to  fl2  were  usu- 
ally received  from  transient  customers.  It  Is 
believed  the  evidence  dearly  establishes  the 
fact  that  Mr.  and  Mrs.  Bowell,  in  operating 
the  apartment  house,  received  on  an  average 
9160  a  month  over  all  expenses  during  the 
time  they  occupied  the  premises,  so  that 
their  representation  to  that  effect  was  not 
false.  It  is  quite  probable,  however,  that  for 
a  part  of  the  year  1913  the  business  was  not 
conducted  at  a  great  profit,  which  fiict  seems 
fairly  Inferable  from  the  redaction  In  the 
rent  ot  $50  a  month,  which  was  granted  by 
the  landlord.  We  have  not  been  able  to  find, 
from  a  carefol  examination  of  the  testimony, 
any  guaranty  given  by  Mr.  or  Mrs.  Rowell 
that  the  net  income  which  the  plaintiffs 
would  receive  should  be  (150  a  month  or  any 
other  sum. 

In  the  case  at  bar  the  representations  made 
by  Hr&  Bowell  to  the  plaintiffs  were  to  tl^ 
effect  tliat  If  th^  could  keep  the  apartment 
house  well  filled  with  tenants,  $1S0  a  month 
could  be  made  In  excess  ot  the  exposes. 
Mr.  Blakney.  referring  to  the  xepresHitatlons 
made  by  Mr.  Bowell,  testified  as  follows: 
"He  said  they  always  made  money.  Q.  He 
did  not  say  they  made  $160  or  any  definite 
amount?  A.  No." 

The  first  three  months  the  plaintiffs  con- 
ducted the  business  their  average  receipts 
were  aboat  equal  to  the  sums  whldi  they 
were  assured  conld  be  obtained.  Their  ex- 
penses, however,  were  probably  mu<di  great- 
er than  had  been  Incurred  by  their  predeces- 
sors. Mr.  and  Mrs.  Blakney  were  Inexperi- 
enced In  that  occupadcm,  and  made  many  re- 
pairs to  the  rooms,  putting  In  stxne  of  them 
new  rugs  and  many  other  furnishings.  Her 
tenants  evidently  received  better  treatment 
than  they  had  been  getting  for  (me  of  tliem, 
referring  to  Mrs.  Bowell,  testified:  "We  nev- 
er  had  any  hot  water,  and  never  had  any 
heat;  that  was,  to  amount  to  anything." 

[I]  It  is  believed  that  by  careful  manage- 
ment of  the  apartment  house  for  the  first 
thres  months  aftOT  the  plaintiffs  took  possee- 
sUm  a  net  profit  could  have  been  realized 
from  the  buatness  equal  to  that  represented. 
In  April,  1914,  and  thereafter,  owing  to  the 
great  qpwTTi«i  d^resslon  then  prevailing  on 
the  Pacific  Ooast,  many  tenants  In  the  "N<nv 
iiBg  Apartmrats"  left  the  lureinifies  to  obtain 
1m8  ezpoulve  quarten,  and  It  was  impossi- 


ble to  keep  the  rooms  well  filled  or  to  con- 
duct the  business  at  a  profit.  The  assurance 
of  a  monthly  net  gain  of  $150,  If  the  repre- 
sentation be  regarded  as  a  warranty,  was 
made  to  depend  uptm  the  plaintiffs'  ability  to 
keep  the  rooms  well  filled.  The  failure  In 
this  respect  is  not  diargeeble  to  the  defend- 
ants, who  are  not  liable  for  the  resulting  loss. 
Black  V.  Irvin,  76  Or.  561, 149  Pac.  540. 

As  sustaining  the  decree  rendered  herein 
the  plaintiffs*  counsel  dte  the  case  of  Koeh- 
ler  T.  Dennlson,  72  Or.  362,  143  Pac.  653, 
where  it  was  held  that  Hull,  one  of  the  de- 
fendants, who  was  the  plalntiUTs  agent  In 
securing  for  his  principal  a  place  of  business, 
conspired  with  Dennlsoq,  the  other  def^d- 
ant,  and  represented  to  the  plaintiff  that  he 
conld  obtain  from  the  landlord  a  lease  of  the 
premises,  and  that  such  confidential  relation 
having  existed  between  the  plaintiff  and 
Hull,  and  the  letter's  confederacy  with  Den- 
nlson in  consummating  the  sale  of  a  barber 
shop,  rendered  tbem  liable  to  the  plaintiff  for 
the  loss  whldi  he  sustained  by  reason  of  his 
fallnre  to  secure  a  lease  for  more  than  a 
mtmth.  The  statonoits  made  by  the  defend- 
ants to  the  plaintiff  of  the  sums  of  money 
which  he  could  dally  make  by  conducting  the 
business,  though  referred  to  in  the  majority 
opinion,  were  not  considered  as  anything 
more  than  the  mere  expression  of  an  opin- 
Ion  relating  to  uncertain  future  gains,  and 
not  amounting  to  a  warranty.  The  decision 
in  that  case  is  not  controlling  herein.  See, 
upon  this  subject,  Hedin  v.  Minneapolis,  etc.. 
Institute,  62  Minn.  146,  64  N.  W.  158,  35  L, 
B.  A.  417,  54  Am.  St  B^  6S8,  and  notes. 

The  decree  is  therefore  rerersed,  and  tbet 
suit  dismissed. 

McBBIDBt  a  J.,  and  BBAN  and  HcOA- 
HAMT,  JJq  ooncar. 


AI;E1XANDBI(  v.  school  DIST.  no.  1  IN 
MULTNOMAH  COUNTY  et  al. 
(Supreme  Court  of  Oregon.   May  1,  1917.) 
1.  Schools  and  School  Distbxcts  €=9l41(5) 

— COKTBACT  Wrra  TEACHEE— TEANSrEB— AtJ- 
THORITT  OF  BOABn— STATDTK. 

Laws  1913,  D.  69,  I  1,  empowers  the  board 
of  directors  of  every  school  district  to  hire  and 
discharge  teadiera  and  to  fix  their  compensation. 
Section  2  provides  that  the  word  "teacher"  shall 
include  supervisors  and  prindiials  and  instruc- 
tors who  are  in  the  emplcqr  of  the  school  dis- 
trict. Section  4  provides  that  teachers  who  have 
been  regularly  employed  for  not  less  than  two 
successive  annual  terms  shall  be  placed  on  the 
list  of  permanently  emi^yed  teachers.  Section 
5  provides  that  permanently  employed  teachers 
shall  not  be  subject  to  annual  a(>pointment,  but 
shall  continue  to  serve  until  dismissed  in  the 
manner  therein  provided,  and  tfao*'  they  shall 
sure  in  sodi  poaititHia  and  be  subject  to  sucfa 
assignments  ana  transfer  as  the  board  may  from 
time  to  time  determine.  Section  6  provides  that 
before  any  permanently  employed  teacher  can  be 
dismissed  notice  must » be  given  contaiahig  the 
charges  ualnst  the  teacher  and  a  bearing  had 
thereon  if  tiie  teacher  so  requssts.   BtH,  tbat 
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the  transfer  of  a  teacher  who  had  been  acting 
as  principal  to  another  school  where  she  was 
an  instructor  merely  was  not  a  dismissal  of  the 
teacher,  and  was  within  As  discretion  of  the 
board  without  a  necesutj  tor  notice  and  hearing 
.on  charges. 

^d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  C«kt  Dig.  |  804.] 

2.  OfFICBBS  ^asl—EMPLOTHKITT  OF  TKAXnOH 

— "OrpioE." 
A  teai^er  permanently  employed  under  Laws 
1913,  p.  70,  S  4,  does  not  hold  an  office,  unce 
the  statute  r^ers  to  it  as  an  employment,  and 
Const  art.  15,  S  %  probit^ts  the  Legislature 
fKMu  cre&ting  any  office  the  tenure  of  vhida 
shall  be  longer  than  fonr  yean. 

[Ed.  Note.— For  other  caaes,  see  Offioen,  Gmt 
IMg.  Si  1,  4. 

For  other  definitioDs,  see  Words  and  Phrases, 
First  and  Second  Series,  Office.] 

3.  Mandamus  <8=>3{10)— Subjects  or  Relief 
— Restobation  to  Office. 

Where  as  officer  has  been  removed  and  an- 
other  applied  to  perform  the  work,  mandamus 
is  not  the  proper  remedy  of  the  discharted  offi- 
cer, since  quo  warranto  is  the  .proper  method 
for  trying  title  to  an  office.  ' 

[Ed.  Note.— For  other  caaea,  sea  Mandamus, 
Cent.  Dig.  H  21-28.] 

.4.  ICANDAKUE  «S>172— IBSUBB— OOHPKIBnCT 

OF  nUWHSE— TBANSVXB. 
In  mandamus  proceedings  to  compel  a  school 
board  to  restore  a  tea<^er  to  her  former  posi- 
tion as  principal,  where  the  tranter  ci  the 
teacher  was  within  the  board's  discretion,  the 
court  cannot  consider  whether  her  aervioai  as 
principal  were  satisfactory. 

[Ed.  Note.— For  other  caaea,  see  Mandamus, 
Cent  Dig.  f|  881-385.] 

InBana  Appeal  fnnn  (Arcnlt  Coart,  Kult-- 
nomah  County ;  O.  U.  GantentwUi,  Judge. 

Mandamus  by  Alevla  Alexander  against 
SdUMd  District  No.  1  In  Mnltncanati  County 
and  others.  Peremptory  writ  issued,  and  de- 
fendants qipeal.  Reversed  and  icmanded, 
with  directions  to  dismiss  the  writ 

This  Is  a  mandamus  proceeding  where  the 
writ  required  the  defendants,  constituting 
the  board  <tf  directors  of  s(diool  district  No. 
1  of  Multnomah  county,  to  restore  the  plain- 
tiff to  the  position  which  she  'form^Iy  held 
as  teacher  In  the  schools  there,  or  to  one  of 
like  character,  duties,  and  salary,  or  to  show 
cause  why  they  had  not  done  so.  Stripped 
of  tautological  verbiage  and  condensed  to  its 
lowest  terms,  the  writ  states  sabetantially 
that  for  eight  years  prior  to  Its  issuance  the 
petitioner  had  be^  continuously  employed 
as  a  teacher  in  the  schools  of  that  district 
by  the  school  board  thereof,  and  for  the  last 
six  of  those  years  had  occupied  the  position 
of  principal;  that  on  August  17,  1916,  the 
defendants  transferred  her  to  the  station  at 
assistant  teacher,  where  she  was  required 
to  teach  history;  that  this  action  was  taken 
n-lthout  notice  to  her  and  without  her  con- 
sent; that  she  demanded  restoration,  and 
the  same  was  refused.  A  general  demurrer  to 
the  writ  was  overruled.  The  defendants  an- 
swered, avowing  the  action  taken,  and  claim- 
ing that  It  was  justified  by  the  statute,  be- 
sides averring  matter  designed  to  show  that 


her  service  In  her  former  assignment  was 
not  satisfactorr.  The  reply  traversed  the 
new  matter  In  the  answer,  A  trial  before 
the  court  resulted  in  making  the  writ  per* 
emptory,  and  the  defendants  appealed. 

0.  W.  Fulton,  of  Portland  (Fulton  ft  Bowex^ 
man,  of  Portland,  on  the  brief),  for  appel- 
lants. A.  E.  Clark  and  Franklin  F.  Kordl, 
both  oi  Portland  (Clark,  Skulastm  &  Clark, 
of  Potflandf  (m  the  brief),  for  resptrndent. 

BURNETT,  J.  (after  sUtlng  the  facta  as 
abovcD-  [1]  The  issue  requires  a  construc- 
tion of  the  act  of  Februaiy  7,  1913,  eutltied: 

"An  act  to  provide  for  the  employment  and 
discbarge  of  teacliers,  officers,  and  other  em- 
ployes in  school  districts  now  having  or  whit^ 
at  any  time  hneafter  shall  have  a  popnlation 
<a  20,000  or  more  persons."    Laws  1918,  p.  69. 

Section  1  of  that  law  empowers  the  board 
of  directors  of  every  school  district  in  this 
state  now  having  or  which  at  any  time  here- 
after shall  have  a  population  of  20,000  or 
more  persons  to  appoint  and  remove,  hire  and 
dischai^e  all  teachers,  officers,  agents  and 
employes  as  It  may  deem  necessary,  and  to 
fix  their  compensation.  Other  parts  read  as 
follows: 

Section  2:  "The  word  'teacher  or  teachers" 
as  used  in  this  act  shall  indude  supervisors  and 
principals  and  instructors  who  are  in  the  em- 
ploy of  the  school  district  or  districts  specified 
hi  this  act" 

Section  4:  "Teachers  who  have  been  employed 
is  the  schools  in  any  suoh  district  or  districts 
as  regularly  appc^ted  taadiers  for  not  less  than 
two  successive  annual  terms  shall  by  the  board 
of  directors  be  placed  upon  the  list  of  perma- 
nently employed  teachers." 

Section  5:  "Teachers  so  placed  upon  sudi  list 
shall  not  be  subject  to  annual  appointment  but 
shall  continue  to  serve  until  dismissed  or  dis- 
continued in  the  service  by  the  board  in  the 
manner  herein  provided,  subject  to  the  rules  of 
the  board  concerning  su^tendons,  but  sncti  rules 
shall  be'  reasonable  and  for  the  good  of  sudi 
schools.  They  shall  serve  in  sudi  p<^tioD8  and 
shall  be  subject  to  such  asrignments  and  trans- 
fer as  the  board  may  from  time  to  time  detep- 
mine,  or  as  may  be  provided  for  in  its  rules." 

Section  6:  "Before  being  dismissed  any  teach- 
er on  the  permanent  list  shall  receive  written  no- 
tice, stating  the  reastm  for  the  proposed  dismiss- 
al, together  with  a  copy  of  any  charges  or  com- 
plaints which  may  be  filed  against  Mm  or  btr, 
and  upon  written  rCQuest  filed  with  the  clerk 
the  teacher  shall  be  entitled  to  and  given  a  hear- 
ing before  the  board  within  ten  days  after  said 
notice,  with  full  benefit  of  witnesses  and  sub- 
ptenas  issued  in  blank  by  and  over  the  hand  of 
the  clerk  therefor  and  the  ri^t  to  be  lepxe- 
sented  by  counsel.   •   •   • " 

Sectlims  7,  8,  and  8  relate  to  procedure  In 

dismissal  of  teachers. 

Secti<m  10;  "All  teachers  who  shall  have  been 
employed  in  such  district  or  districts  two  or 
more  years  prior  to  the  first  day  of  July,  1913. 
shall  be  eligible  to  re-election  as  permanent 
teachers,  and  all  such  teachers  who  shall  be  re- 
elected for  employment  by  the  board  for  the 
school  year  beginning  in  September,  1918,  shall 
be  permanent  teachers  under  the  provfsimi  tit 
this  act" 

Section  11 :  "All  acts  and  parts  of  acts  in 
conflict  herewith  are  hereby  repealed:  Provided, 
however,  that  all  gmeral  laws  of  this  state  re- 
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latins  to  public  schools  shall  be  applicable  to 
ctistricts  ouder  this  act  except  in  so  far  aa  the. 
same  may  be  In  conflict  with  the  provisions 
liereof." 

The  writ  shows  that  the  plaintiff  wag  prop- 
erly on  the  list  of  "permanently  employed 
teachers."  The  act  does  not  give  any  rank 
or  preference  to  teachers-    Principals,  in- 
structors, and  supervisors  are  all  included 
within  the  term  "teachers."  They  are  thus 
on  a  common  level,  without  distinction  or 
precedence  under  the  enactment   They  have 
the  privilege  of  serving  until  dismissed  or 
discontinued  subject  to  the  rules  of  the  board 
concerning  suspen^ons;   but,  on  the  other 
hand,  when  employed  by  the  board  or  when 
automatically  Installed  as  jwrmanent  em- 
ployes, they  assume  the  burden  Imposed  by 
the  statute  of  serving  "In  such  positions  and 
shall*  be  subject  to  such  assignments  and 
transfer  as  the  board  may  from  time  to 
time  determine,  or  as  may  be  provided  for  In 
Its  rules."  This  is  not  a  case  of  dismissal, 
discontinuance,  or  su^n^n,  which  must  be 
preceded  by  notice  and  an  opportunity  to  be 
heard.   The  writ  shows  that  the  plaintiff  Is 
still  a  teacher,  and  that  she  has  been  as- 
signed to  active  service  in  a  certain  school, 
dUFerent,  It  is  true,  from  the  one  in  which 
she  had  been  previously  employed,  but  not 
In  derogation  of  her  standing  as  an  instruc- 
tor.   There  la  no  pretense  that  she  la  not 
competent  to  teach  the  subject  asdgned  to 
her,  and  that  therefore  she  has  been  set  at 
an  Impossible  task.   The  contention  for  the 
plaintiff  Is  that  her  transfer  to  another 
school  at  a  less  salary  constitntes  dismissal. 
The  only  authorities  dted  for  that  doctrine 
come  from  New  York,  New  Jersey,  and  Cali- 
fornia. In  all  of  them  the  statute  protected 
the  Incumbent  in  a  certain  particular  irasl- 
tlon.  It  contained  no  such  provlsl(»i  as  in 
onr  enactment  requiring  teachers  to  serve 
where  th^  are  placed  by  tha  board.  For 
instancy  In  People  t.  Board  of  Bdncatlon, 
174  N.  T.  169,  66  N.  B.  674^  the  iosue  arose 
out  of  consolidating  the  dtlea  of  New  York 
and  Brooklyn.    The  Matate  aocompllshlng 
this  xesnlt  specially  confirmed  the  teachers 
In  the  public  schools  In  their  several  posi- 
tions, and  it  was  held  that  even  a  transfer 
of  a  teacher  to  another  place  In  the  public 
schools  could  not  be  effected  without  an  op- 
portunity to  be  heard  as  provided  by  the 
charter  of  amalgamation. 

[2, 3]  The  New  Jersey  cases,  of  which  Ml- 
cbaells  v.  Board  of  Fire  Comlssloners,  49 
N.  J.  Law,  IM,  6  Atl.  881,  Is  the  controUlng 
oae,  depend  upon  a  statute  treating  the  posi- 
tion as  an  office  to  be  held  by  the  Incumbent 
and  from  which  be  cannot  be  ousted  except 
by  r^lar  process.  The  California  cases,  of 
which  Kennedy  v.  Board  of  Bdocatlan,  82 
GoL  483,  22  Paa  1012,  Is  the  leading  one, 
treat  the  matter  as  though  the  teadier  In 
qiMdm  was  elected  to  a  QWdfled  posltloa 
u  to  an  office.  Those  precedents  have  been 


doubted  and  strongly  limited  by  the  subse- 
quent decisions  of  the  Supreme  Court  of  our 
adjoining  sister  state.  They  are  not  f^tpU- 
cable  In  the  present  juncture,  because  the 
position  held  by  the  plaintiff  Is  not  an  oSAce. 
In  the  words  of  the  statute,  she  Is  "perma- 
nently onployed."  Moreover,  the  position  be- 
ing permanent  It  cannot  be  classed  as  an 
office  because  the  Constitution  In  section  2 
of  article  IS  declares  that  "the  Legislative 
Assembly  shell  not  create  any  office,  the  ten- 
ure of  which  shall  be  longer  than  four 
years."  ISvea  then,  on  the  hypothesis  that 
the  place  Is  an  offldal  station,  the  writ  hav- 
ing disclosed  that  the  plaintiff's  fbrmer  work 
was  confided  to  another,  quo  warranto,  and 
not  mandamus,  is  the  proper  method  of  try- 
ing title  to  an  office. 

The  statute  Is  part  of  the  employment  of 
all  teachers.  The  language  is  plain  making 
them  subject  to  the  direction  of  the  board 
about  the  position  In  which  they  shall  serve. 
They  are  not  entitled  to  notice  or  previous 
trial  on  the  subject  As  to  that  the  statute 
as  enacted  In  1913  requires  them  to  hear  and 
obey.  In  that  respect,  so  far  as  disclosed  by 
the  writ,  the  directors  are  still  supreme  in 
their  management  of  the  affairs  of  tbelr  dis- 
trict The  legislation  In  question  Is  In  the 
nature  of  an  exception  to  the  general  rule 
about  the  function  of  the  dlreetomte,  and  if 
the  plaintiff  would  have  the  relief  wMch  she 
seeks,  she  must  bring  herself  deaiiy  within 
the  exception.  What  may  be  said  to  be  a 
legislative  constraction  of  the  law  of  1913 
will  be  found  in  duutter  Itffi  oC  the  Laws  of 
1917,  whi^  amoidB  tbe  enactment  ot 
so  as  to  require  notice  and  a  hearing  for  the 
transfer  of  a  teachw  to  anotbssr  poBltt<m  In 
the  schools  of  the  same  district  If  the  posi- 
tion assumed  by  the  plaintlfl  is  correct  under 
the  statute  of  1918,  the  legislation  of  U917 
on  the  same  subject  would  have  been  super- 
fluous. In  brief,  the  plaintiff  has  no  title  to 
any  particular  position  In  the  schools  of  the 
defendant  district  to  wbldi  she  may  be  re- 
stored as  to  an  office.  She  showed  herself  to 
be  nothing  more  than  an  employ^  who  is 
bound  by  the  law  of  her  employment  to 
serve  where  she  is  directed. 

[4]  It  was  not  &pr(^os  to  the  present  pro- 
ceeding to  Inquire  whether  her  services  In 
her  former  place  were  satisfactory  or  not 
Those  questions  could  have  been  taken  up  If 
there  had  been  charges  preferred  against 
her  and  the  matter  was  properly  before  the 
court  on  appeal  or  review  or  otherwise.  The 
present  contest  Is  one  In  which  the  plaintiff 
must  show  a  clear  right  to  the  relief  de- 
manded without  regard  to  the  discretion  of 
the  defendants,  and  we  cannot  try  out  here 
the  issue  of  the  excellence  of  her  conduct 
or  any  objectlonB  thereto.  The  demurrer  to 
the  writ  should  have  been  sustained,  and  the 
whole  contention  settled  in  that  manner. 
,  The  judgment  wC  the  drcnit  ooarC  is  there- 
fore reversed,  and  the  cause  remanded  to 
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Uiat  trtbanal,  with  dlrectlonB  to  sustain  the 
demnrrer  and  dismiss  the  writ 

BBNSON,  J.,  took  no  part  In  the  considera- 
tion of  this  case. 

OOURTS  T.  CLASK  et  al. 
(Supreme  Ooort  of  Oregon.   Uay  1,  1017.) 

1.  Bailunt  «s>18(2)— Repairs  on  Autoho- 
BiLBB— Liens— "AuTOHOBn.!  Bipaibkb." 

Under  L.  O.  L.  |  7497,  providinf  that  every 
automobile  repairer  who  has  expended  labor, 
skill,  and  materials  at  the  request  of  the  owner, 
reputed  owner,  or  authorized  agent  shall  have  a 
lien  <m  the  aat<Hnobile  for  the  contract  price  of 
the  expenditure  although  he  has  aurrend^ed 
possession  of  tne  car,  a  tire  seller  who  em- 
ployed men  to  set  tires  which  he  sold  and  who 
set  new  tires  sold  to  the  reputed  owner  of  an 
automobile  was  an  "aotomobile  repairer."  and 
was  entitled  to  a  lien;  the  tire  being  essential 
to  the  ccmiplete  machine. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  SI  78,  79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Auttmiobile  Rciiairer.j 

2.  BAnjQENT  «s»18(S)— Rkpaibs  to  Aim>ito- 

Bn.B— I^N8— SumCTENCT  Or  FOSSBSSION. 
Where  the  reputed  owner  of  an  automobile 
left  it  with  a  seller  <tf  tires  to  have  a  new  tire 
attached  and  went  abont  his  budness  toi  a  short 
time,  the  repairer's  possessioa  was  of  snfficient 
doiatlou  to  sntitls  Elm  to  a  lloi  nndar  L.  O. 
L.  i  7497. 

Department  2.  Appeal  from  Olrcult  Court, 
Multnomah  Connty ;  B.  O.  Horrov,  Judse. 

AdlMi  by  Albwt  Conrts,  Ooing  bUBlness  as 
the  Pea-less  Tire  ft  Bnbber  Oompany,  agnlnst 
T.  B.  Clark  and  another.  Jndgment  for 
plaintlfl,  and  defendants  appeal.  Affirmed. 

This  is  a  suit  to  foreclose  an  alleged  auto- 
mobile repairer's  lien.  The  cause,  being  at 
issue,  was  tried,  and  flodlnga  of  fact  were 
made  to  the  ^ect  that  at  all  the  times  stated 
therein  the  plaintiff,  Albert  Courts,  was  &i- 
gaged  In  business  at  Portland,  Or.,  under  the 
locally  assumed  name  of  the  Peerless  Tire 
&  Rubber  Company,  selling  and  repairing 
antomoblle  tires,  and  for  that  purpose  kept 
qualified  employes  who  removed  from  motor 
vehicles  old  tires  and  put  on  new  ones ;  that 
when  such  alteraUons  wore  required  by  the 
proprietor  or  reputed  owner  of  an  automo- 
bile to  be  made  by  the  plaintiff  the  car  would 
be  taken  to  and  for  a  short  time  left  upon 
the  street  In  fr<Hit  of  his  place  of  business, 
where  his  employes  raised  the  end  of  an 
axle,  removed  the  bolts,  and  pried  the  old 
tire  from  the  retaining  rim,  scraped  the  rust 
therefrom,  attached  the  new  tire,  and  In- 
flated the  inner  tube,  which  service  was  the 
only  repair  work  performed  by  the  plaintiff; 
that  on  March  18,  1916,  and  on  the  12th  of 
the  Bocceedlng  month,  respectively,  the  de- 
fendant T.  B.  Clark  was  in  possession  and 
tlie  reputed  owner  of  a  Blitchell  tonrtng  car, 
particnUrly  descrlUng  It,  whlcb  automobile 
be  drove  to  the  plaintiff's  place  of  bvslneBS, 


and  on  eaiA  occasion  reqaested  that  an  old 
tire  be  rranoved  from  a  hind  wheel  and  a 
new  rubber  casing  and  Inner  tube  be  attain- 
ed ;  that  sndi  orders  were  complied  with  in 
Clark's  absence,  and  the  woA  was  perfornied 
In  the  manner  Indicated  at  a  total  expezue 
of  $116.45,  whldj  sum  was  not  paid,  but 
entered  upon  the  plalntUTs  books  without 
any  charge  being  made  for  the  services  ot  hii 
employes;  that  the  automobile  referred  to 
had  be«i  sold  npon  the  installment  plan  to 
Clark  by  the  defendant  tiie  Mit^diell,  Lewis 
&  Staver  Company,  a  corporatlMi,  which  re- 
tained the  title  to  the  car  until  the  purchase 
price  thereof  was  paid ;  that,  no  part  of  tbe 
alleged  r^alrlng  charge  having  been  liqui- 
dated, a  lien  notice  was  filed  and  this  suit 
Instituted  within  the  time  limited  therefor; 
and  that  In  perfecting  the  lien  the  plaintiff 
had  Incurred  an  exp&ae  of  $2.45,  giving  tbe 
Items  thereof,  and  was  entitled  to  |25  as  a 
reasonable  attorney's  fee  fOr  foreclosing  the 
lien.  As  conclusions  of  law  the  court  also 
found  that  the  prayer  of  the  complaint  should 
be  granted,  and,  having  rendered  a  decree  Is 
accordance  therewith,  the  defendants  appeal 

Stapleton  A  Conley,  of  Portland,  on  the 
brief,  for  appellants.  M.  O.  Wllklns,  of  Pvt- 
land,  toT  reepcmdent 

MOOBB,  J.  (after  statlnr  tbe  tscts  as 
above).  [1]  The  statute  giving  the  secorlt; 
designed  to  be  afforded  in  such  a  case  reads: 

"Every  ♦  •  •  automobile  repairer  •  •  • 
who  faas  expended  labor,  skill,  and  materials  on 
any  chattel  at  the  request  of  its  owner,  reputed 
owner,  or  authorised  agent  of  the  owner,  shall 
have  a  lien  upon  said  chattel  for  the  contract 
price  for  such  expenditure  *  «  *  notwith- 
standinx  tbe  fact  that  the  possession  of  such 
chattel  has  been  surrendored  to  tiie  owner  there- 
of'   L.  O.  U  {  7497. 

It  Is  extended:  (1)  That  the  plaintiff, 
within  the  langoage  of  the  enactment,  is  oot 
an  autMooblle  repairer ;  (2)  that  he  did  Dot 
expend  any  labor,  services,  or  skill  upon  the 
car;  (3)  that  the  automobile  was  never  in 
his  possession  so  as  to  be  the  basis  of  a 
lien ;  and  (4)  that  the  right  to  such  securlt}' 
is  given  only  when  materials  used  In  repair- 
ing a  motorcar  have  been  furnished  In  con- 
nection with  the  performance  of  labor,  and 
then  only  as  an  incident  to  such  service.  Tbe 
section  of  the  statute  under  consideration 
was  amended  February  9,  1917,  so  as  to  give 
a  lien  to  any  person  who  furnished  an  auto- 
mobile tire  at  the  request  of  the  owner  or 
reputed  owner  of  a  motor  vehicle.  Laws  Or. 
1917,  c.  72.  The  latter  enactment  is  evident- 
ly a  legislative  Interpretation  that  the  prior 
statute  did  not  grant  a  lien  to  any  person 
who  merely  famished  an  automobile  tire 
when  no  labor,  skill,  or  service  was  unployed 
la  attaching  It  to  the  wheel  of  a  car.  If  that 
construction  were  adopted,  it  is  believed  the 
services  rendered  by  plaintiff's  ^ploy^s.  u 
found  by  the  court  and  her^before  stated, 
constituted  the  performance  of  wach  labor 
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and  skill  u  wu  oontemplated  by  tbe  statate 
aa  a  prerequlaite  to  the  lien,  though  no  sepa- 
rate charfe  was  made  for  the  work  which 
was  accomplished.  Whether  an  anttmnbUe 
tin  when  thus  attadied  la  a  part  of  th«  car 
for  the  paipooe  of  aecnrlng  the  beneflta  oC  a 
statutory  lien  tor  the  labor  bo  fomlabed  and 
the  material  thus  eopplled  Is  to  be  deter- 
mined Isy  an  afllrmatiTO  answer  to  Uie  In- 
quiry: la  the  tire  essential  to  the  coiiv>lete- 
neas  of  0»  rehlcte  for  the  pnriKwe  for  wlddi 
It  was  designed?  Grtj^  t.  Stone;  Bl  K.  J. 
Law,  G40.  iS  Atl  lOM,  7  L.  B.  A.  48.  Com- 
mon expnlettca  teacbea  that  no  antomobUe 
planned  to  be  need  wltti  flexible  tires  can 
be  driven  nnlnjured  any  great  distance  orer 
a  nmgti  surface  without  sach  cushioned  pro- 
tection to  Its  •wheeSn.  When,  tfawefore,  an 
antomoMle  tire  has  been  tnjored,  the  car  of 
wfaldi  It  forms  a  part  needs  to  be  restored, 
and  any  person  who,  being  engaged  In  that 
business,  patches  the  rent  or  famishes  a  new 
tire  and  performs  the  labor  necessary  to  pot 
on  and  fksten  the  casing  to  the  wheal  of  tbe 
car,  la  an  "antomobUe  rqwlrer^  ^thin  the 
meaning  o^  the  taim  as  naed  in  the  statute 
and  Is  entlUed  to  the  bmeflts  of  the  lien  thus 
glTen.  Though  no  separate  charge  was  made 
by  the  plaintiff  therefor,  he  caused  his  em- 
ployte  to  expend  labor,  services,  and  skill 
upon  the  car  in  repairing  It  IHylnff  off 
the  old  tire  and  patting  on  tbe  new. 

[2]  It  will  be  remembered  that  on  the  occa- 
sions referred  to  the  defendant  Clark  left 
the  car  In  the  street  in  front  of  the  idala- 
tUTs  place  of  business,  and  was  absent  when 
the  repairs  were  made  to  the  wheel.  While 
he  was  away,  at  least,  the  plaintiff  had  audi 
possession  of  the  vdiide  aa  to  oititle  him  to 
a  lien,  thon^  the  custody  of  the  autcnnobile 
was  surrendered,  when  the  repairs  were 
made,  to  tbe  reputed  owner.  The  tires  were 
supplied  by  the  plaintiff  in  connection  with 
the  labor  whl<^  he  caused  to  be  performed 
In  making  the  repairs,  and,  such  being  tbe 
case,  no  error  was  committed  In  detdarlng  the 
validity  of  the  lien  or  In  foredosing  the 
security  thus  given. 

It  follows  that  the  decree  should  be  afflim- 
ed;  and  it  Is  so  ordered. 

McBRIDE,  a  J.,  and  BEAN  and  Mo- 
CAMANT.  JJ.,  concur. 


TRY  et  aL  T.  OITT  07  SALBM. 
(Supreme  Court  of  Oregon.   May  1,  1917.) 

1.  MUnXOITAL    OOBPOUTIOHS    «>»2M(4)  — 

Stbut  Impsovumt— NonoB  bt  Hboobdsb 

— ClTT  CHABTEB. 

Under  Salem  City  Charter,  |  20,  providing 
that  the  dty  coandl  shall,  by  resolatlon,  deter- 
mine the  portion  of  a  street  to  be  Invroved, 
and  tliat  lurtice  to  property  owners  most  be  giv- 
en by  the  recMder  by  order  of  the  eoondl.  and 
must  ^ecify  with  convenient  certainty  the  street 


or  part  thereof  propwed  to  be  Improved,  the 
recorder  Is  not  empowered  to  determine  what 
part  of  a  street  sluul  be  improved,  and  any  no> 
tice  of  street  Improvement  given  by  the  recorder, 
without  the  sanction  of  tbe  city  cooncU.  is  not 
effective,  so  that  a  notice  given  by  the  recorder, 
leaving  out  part  of  the  street  determined  to  be 
Improved  by  the  council,  was  not  good  as  to  the 
owners  adjacent  to  the  portim  of  the  street  in- 
elnded  In  tbe  recordw'a  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
O^mationi^  GenL  ZHg*  H  T83,  791.] 

2.  HmrzciFU.  Gobfob&tioks  ^»204(4)  — 
Stbbbt  Ihpkotbmknt^Ebbob  in  Recobdeb's 
Notice—Cube. 

Where  a  reference  in  the  recorder's  notice  to 
the  pUoB  and  spedficadons  for  the  improvement 
of  the  street,  correctly  describing  the  extent  to 
be  improved,  iras  made  as  a  means  to  a^-ertain 
tbe  details  and  kind  of  improvement,  not  to  con- 
tradict or  delineate  the  description  of  the  por- 
tion of  tbe  street  determined  to  be  isiproTed,  the 
erroneous  description  of  the  e3:tent  of  the  street 
to  be  improved  in  the  recorder's  notice  was  not 
cured. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  788,  791.] 

3.  MimiCIPAI.     COBPOBATtOHS     9=3294(4)  — 

Street  Iicfboveiceht— Validitt  of  Assesb- 

icBNT— Notice— CiTT  Chabtbb. 
Under  Salem  City  Charter,  |  26,  requiring 
ten  days'  notice  of  intention  to  Improve  a  street 
be  given  to  property  owners,  where  the  notice  of 
a  street  improvement  published  by  the  recorder, 
under  direction  of  the  city  council,  ftiiled  to  de- 
scribe correctly  the  portion  of  tihe  street  af- 
fected, omitting  a  certain  extent  thereof,  the  no- 
tice did  not  confer  power  or  jurisdiction  upon 
the  common  council  to  take  saosequent  proceed- 
ings for  the  improvement  of  tbe  street  as  origi- 
nally determined  by  It,  nor  to  assess  the  costs 
against  any  of  the  abutting  j^perty,  and  its 
assessment  was  Invalid. 

[Ed.  Note.— Fw  other  caaei,  see  Municipal 
Corporation^  Cent.  Dig.  |i  783.  791.] 

Department  1.  Appeal  from  Circuit  Court, 
MarUm  County;  Wm.  Galloway,  Judge. 

Suit  by  Daniel  J.  Fry  and  another  against 
the  City  of  Salem.  From  a  decree  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

This  Is  a  suit  to  quiet  title,  involving  the 
validity  of  an  assessment  upon  the  plain- 
tiffs' pKH^erty  for  a  steeet  improvwient 
From  a  decree  In  favor  of  iilalntUh,  defend- 
ant dty  aiqpeals. 

The  following  proceedings  appear  from  tbe 
record:  On  April  1,  1912,  the  common  coun- 
cil of  the  city  of  Salem,  Or.,  a  munldpal 
corporation,  adopted  reaolutlon  No.  TSl,  di- 
recting the  dty  oiglneer  to  prepare  plans, 
spedflcatlons,  and  estimates  for  the  Improve- 
ment of  South  Hi^  street  from  the  south 
line  of  mill  street  to  the  south  line  of  Bush 
street,  for  more  than  two  kinds  of  ajipro- 
prlate  improvements,  at  least  one  of  which 
was  to  be  of  a  noupatentable  kind,  and  to 
estimate  the  probable  cost  of  eadh  class  of 
Improvement  On  the  same  date  the  dty 
engineer  as  directed  filed  with  the  dty  re- 
corder idans,  spedflcatlons,  and  estimates 
for  the  Improvement  mentloDed,  whldi  were 
approved  by  the  dty  coundl  by  resolution 
No.  806;  adopted  by  it  on  April  8,  1912,  In 
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vUch  it  declared  ita  purpose  and  intentloii 
of  nmititig  the  said  ImproTemoit;  determined 
the  porUtm  of  the  street  to  be  ln«>roTed, 
and  anthorlfed  and  directed  the  recorder  to 
give  notice  puUlcatlon  for  not  leas  than 
five  aaccesidTe  days  In  a  dally  newspaper 
pabUshed  dn  the  d^,  taiTltlng  Idds  for  mak- 
ing the  Improvemoit  About  April  12,  1912. 
the  city  recorder  caused  a  notloe  as  directed 
by  the  council  to  be  published  for  six  snc- 
cesslve  days  in  the  Dally  Oregon  Statesman, 
a  dally  newspaper  of  general  drculation,  pub- 
lished In  the  city  of  Salem.  The  notice  Is 
aet  fbrth  In  the  record.  On  April  22d.  bids 
wen  received  by  the  dty  and  filed  with  the 
recorder,  among  which  was  one  Mtmtague- 
CBellly  Company,  proposing  to  make  the 
inyworement  according  to  the  plans  and 
apecdflcations  adopted  and  on  file,  for  the 
total  estimated  snm  of  f 18,746.05.  On  April 
28th,  the  eoondl  adopted  resolution  No.  828, 
which  In  80  far  as  deemed  material  to  the 
issues  Is  here  set  down: 

"Be  it  reiolved  by  the  mayor  and  common 
coQOcU  of  the  city  of  Salem,  Oregon.  •  •  • 
Se&  2.  That  the  ooaocii  deems  it  expedient  and 
proposes  to  improve  South  High  street  from  the 
south  line  of  AfiU  stmt  to  the  louA  line  of 
Bmh  street  with  El  Oso  pavement,  at  the  ex- 
pense of  the  abuttinff  and  adjacent  property 
within  the  said  limita,  said  improvement  to  be 
made  in  accordance  with  the  plans  and  specifica- 
tions adMited  for  sadi  improvement  and  on  file 
in  the  office  of  the  dty  recorder. . 

"Sec.  8.  'Diat  the  recorder  be  and  he  is  faerel^ 
authorised  and  directed  to  puUiah  for  ten  (10) 
days  in  some  daily  .newquiper  published  in  the 
d^  of  Salem,  Oregon,  the  fdlomng  notice:  fNo- 
tlce  is  hereby  riven  that  the  common  conndl  of 
the  city  of  Salem,  Oregon,  deems  It  expedient 
and  proposes  to  improve  South  High  street  from 
the  south  line  ot  Mill  street  to  the  sooth  line  of 
Buflh  street  wltii  Bl  Oso  pavement  at  the  ex- 
pense of  the  adjacent  and  abutting  property 
within  said  limits,  in  accordance  with  the  plans, 
specifications  and  estimates  for  the  improvement 
of  said  South  High  street  frmn  the  south  line 
of  Mill  street  to  the  south  Hne  of  Bosfa  street 
as  heretofore  adopted  hj  the  common  council  and 
on  file  in  the  office-  of  the  city  recorder  which 
are  hereby  referred  to  for  a  more  particular 
and  detailed  description  of  said  improvement, 
and  are  hereby  made  a  part  of  this  notice.  Writ- 
ten remonstrances  against  the  improvement  pro- 
posed herein  may  be  made  at  any  time  within 
ten  (1(A  days  from  the  final  publication  of  this 
notice  In  the  manner  provided  by  the  city  diar- 
ter.  This  notice  is  published  for  ten  (10)  days 
pursuant  to  a  resolution  of  the  common  council 
and  the  date  of  the  first  publication  thereof  is 

the  day  of  '-,  1912,  and  the  date  of 

the  final  publication  will  be  the    day  of 

 ,  1912.   •   ♦   • "' 

About  the  1st  ot  May  the  recorder  caused 
a  certain  notice  of  Intention  to  improve  a 
portion  of  South  High  street  to  be  published 
in  the  Daily  Oregon  Statesman,  reading  tnus: 

"Defendant's  Exhibit  C  Notice  is  hereby  giv- 
en  that  the  common  council  of  the  city  of  Sa- 
lem, Or^on,  deems  it  expedient  and  proposea  to 
improve  South  High  street  from  the  south  line 
of  iliU  erodk  to  tiit  sooth  line  of  Bush  street 
with  Bl  Oso  pavement  at  the  expense  of  the  ad- 
jacent and  abutting  property  within  said  limits, 
In  accordance  with  the  plans,  •  •  •  [the  re- 
mainder ot  the  notice  bdng  in  confonnance  with 
the  resrtvtieB  of  the  council], 

"Chas^  V.  Elgin;  City  Beoorder." 


Tbetmnet  a  oontnet  waa  entered  Into  be- 
twem  the  dty  and-  the  MontagneO'BeiUy 
Company  for  making  the  Improvement,  and 
the  work  was  conmienced  and  proeecnted  to 
completion.  After  the  required  notloe  Oie 
conndl  adopted  Ordinance  Na  1806^  as- 
sesdng  tha  ahare  of  the  cost  of  Uie  Improre- 
ment  a^nst  adjacoiit  property,  whidti  as- 
sessment was  docketed  as  a  lien  upon  the  re- 
spective abutting  lota. 

B.  W.  Macy,  caty  Atty.,  and  WiUlam  H. 
Trindle,  both  of  Salem  (George  G.  Bingham, 
of  Salem,  on  the  brief),  for  ai^llant.  Wil- 
liam P.  Lord,  of  Portland,  and  Grant  Corlqr. 
of  Salem  (John  A.  Carson,  of  Byleiff,  on  the 
brief),  for  respondenta. 

BEAN.  J.  (after  statlnff  the  fUote  aa  above). 
The  defendant  dty  sets  f<Hth  all  the  pro- 
ceedings leading  up  to  the  maUng  of  the 
assessment  which  It  asserts  is  a  valid  lien 
upon  the  real  property.  PlalntUTs  contest 
the  aofllcleney  ot  the  prooedure  to  anivort 
the  assessment,  and  claim  that  the  dty  au- 
thorities had  no  Jurisdiction  or  authority  to 
make  tlie  same;  It  wIU  be  observed  that  die 
notice  to  the  invqterty  ownws  o<  ttie  pro- 
posal to  make  the  ImpEOTonent  of  Sooth 
High  street  described  the  part  to  be  paved 
as  being  "from  the  South  line  of  jrw  areek 
to  the  south  line  of  Bush  street,"  wbile  the 
resolntim  of  the  conunen  ooimdl  antlitMlElnc 
the  notice  mentlona  that  part  to  be  improved 
as  "South  High  street  from  the  aonOi  Una 
of  urn  tnet  to  the  sooth  line  «C  Bush 
street"  It  Is  contwded  by  counsel  for  plaia> 
tiffs  that  the  notice  as  published  was  ma- 
terially dlffooit  fran  the  one  directed  by 
the  eoondl  and  waa  not  In  oonConnltr  wiUi 
the  dty  chartw,  and  that  the  recorder  bad 
no  autlwrlty  to  publiab  audi  a  notlofc  Bwh 
street  is  located  soaOi  of  Mill  street  South 
High  street  vosses  mil  credc  at  ritfit  angles 
some  800  or  400  feet  south  of  Mill  street; 
henoB  that  mudi  of  the  Street  designated  In 
the  resoluticn  was  left  out  of  the  iiotio& 
Mill  creek  is  a  good-slaed  stream,  with  a 
well-defined  south  line  or  bank.  In  ascer- 
taining whether  the  required  remonstrance 
to  defeat  the  Improvement  could  be  obtained, 
an  owner  of  adjacent  property  between  the 
"south  line  of  Mill  creek  and  the  south  line 
of  Bush  street"  who  would  be  governed  by 
the  notice  would  not  take  Into  consldn^mi 
the  realty  adjacent  to  that  part  of  the  street 
not  contained  in  the  notice,  nie  owners  of 
the  latter  property  would  have  no  notice 
whatever.  It  Is  manifest,  theref<»^,  that  the 
omission  affects  the  substantial  rights  of  the 
pTopertj  owners  Interested-  All  realty  hold- 
ers on  the  entire  portion  of  the  street  to  be 
paved  have  a  common  Interest  in  the  rla^t 
to  r^onatrate. 

The  matter,  howevo*,  Is  controlled  by  the 
dty  charter,  section  46  of  whidi  ctmfers  up- 
on the  dty  council  the  power  and  authority, 
whenevw  It  deems  it  expedient  to  Improve 
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or  bnlM  any  street  or  part  thereof  within  the 
dty  at  the  expenae  of  the  owners  of  adjaceit 
property.  Section  26  provides  In  part  at 
follows: 

"Hm  ooondl  in  improrlne  any  atreet  or 
■treeti,  or  any  part  or  parts  thereof  within 
city  of  Salem.  Orerui,  shall  require. from  the 
city  engineer  plans,  specifications,  and  estlmBtefl 
for  two  or  more  kinds  of  appropriate  im- 
provemoits  at  least  one  of  whidi  mast  be  of  a 
BonpatentaUe  kind,  and  the  dty  ragineer  shall 
file  said  plans,  spedflcatlcms  and  estimates  in 
the  office  of  the  dty  recorder  of  the  dty  of  Sa- 
lem, Ch^on.  If  the  coundl  shall  find  sneh 
plans,  nMciQcatiMis  and  estimatea  to  be  satis- 
factory  it  rikall  approve  the  same,  and  shall  de- 
termine the  limits  of  the  street  proposed  to  be 
improved,  and  the  conneil  shall,  by  resolation  de- 
clare its  purpose  and  intention  of  making  said 
improvement  and  determine  the  portion  of  the 
street  to  be  improved.  •  •  •  Provided,  that 
so  grade  or  improv«nent  mention^  in  this  sec- 
tion or  in  section  25,  except  the  original  es- 
tablishing of  the  grade,  can  be  made  without 
ten  (K))  days'  nodee  thereof  bdng  first  given  by 
paUication  hi  some  daily  newspaper  published 
in  the  dty  of  Saluo,  Oregtm;  provided,  how- 
ever, in  ease  of  the  improvement  of  any  street  or 
any  part  thereof,  Buca  notice  shall  not  be  re- 
quired to  be  pubUriied  until  the  coundl  has  de- 
termined the  Idnd  and  diameter  of  the  improve- 
ment to  be  made  as  henAn  specified.   *   *  •  " 

The  next  sedlon  reads  thus: 

"Sec  27.  {What  ViOio*  Mm*  Speo^M.) 
Such  notice  must  be  giyen  tv  the  recorder,  oy 
order  of  the  council,  and  most  sped^  with  con- 
venient certainty  the  sewer  or  street,  or  part 
thereof,  proposed  to  he  improved,  or  of  which 
the  grade  is  proposed  to  be  established  or  al- 
tered, and  the  kind  of  improvement  which  is 
proposed  to  be  made;  S.  "L.  ISOI,  p.  284." 

[1]  It  Is  arsued  by  coonsel  for  the  dty 
that  the  notice  as  published  Is  good  as  to 
the  owners  of  property  adjacent  to  the  por- 
tion of  the  street  described,  wbldi  would 
include  the  plalntifEs.  By  the  plain  mandate 
of  the  diaiter  the  dty  council  shall,  by 
resolution,  "determine  the  portlmi  of  the 
street  to  be  Improved" ;  and,  further,  "such 
notice  must  be  glv«ai  by  the  recorder  by  order 
of  the  oooncil,"  and  must  q>ecify  with  con- 
venient certainty  the  street  or  part  thereof 
proposed  to  be  Imiwoved.  The  recorder  Is 
not  empowered  to  detenulne  what  part  of 
a  street  shall  be  improved,  and  any  notice 
of  street  ImproTemeut  given  by  that  official 
without  the  sanction  of  the  dty  council  is 
not  effective. 

[2]  It  is  further  claimed  on  behalf  of  the 
city  that  as  the  notice  refers  to  the  plans, 
spedflcatlons,  and  estimates  for  the  Improve- 
ment of  "said  South  HUfii  street  from  the 
south  line  of  Mill  street  to  the  south  llue  oC 
Bush  street"  on  file  in  the  office  of  the  dty 
recorder,  the  erroneous  description  la  cured. 
Beference  to  the  plans  and  spe<dficatious 
appears  to  be  made  in  the  notice  as  a  means 
of  ascertaining  the  details  and  kind  of  Im- 
provement, and  not  in  order  to  ctxitradlct  or 
delineate  the  descrlptimi  of  the  portion  of 
the  street  determined  to  be  improved.  It 
will  also  be  seen  by  reading  the  diarter  that 
in  the  regular  order  indicated  the  part  of 
tin  strtet  propoaed  to  be  paved  would  be 
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determined  after  the  plans  and  spedflcatlons 
were  filed,  and  would  not  necessarily  be  of  the 
same  extent  as  indicated  herein.  The  plans 
and  ^>eclflcati<«is  were  not  referred  to  in 
the  notice  as  a  part  of  the  description  of  the 
street  nor  for  the  purpose  of  aiding  the  prop- 
erty owners  In  determining  the  property  to 
be  affected,  by  the  improvement.  The  notice 
In  question  Is  not  similar  to  the  one  in  Rogers 
V.  aty  of  Salem,  61  Or.  321, 325, 122  Pac.  308. 

[3]  The  notice  as  published  was  not  au- 
thorized by  the  common  council,  and  did  not 
confer  power  or  jurisdiction  upon  that  body 
to  take  the  snbsegnent  proceedings  for  the 
in^^rovonent  of  South  Hi^  street  from  the 
south  line  of  Mill  street  to  the  south  line 
of  Bush  street,  nor  to  assess  the  cost  thereof 
against  any  of  the  abutting  property.  The 
assessm^t  was  Invalid.  The  adjacent  pn^ 
erty  owners  are  entitled  to  know  what  por- 
tion of  the  street  is  proposed  to  be  improved 
In  order  to  give  ttem  an  importunity  to  re- 
monstrate. The  requirement  of  the  city  char- 
ter that  ten  days'  notice  of  Intention  to  im- 
prove a  street  be  given  to  the  property  owners 
must  be  complied  with  by  the  dty  author- 
ities before  the  ooimcU  has  jurisdiction  to 
make  the  Improvranent  at  the  expense  of 
the  abutting  prt^rty  owners.  Sections  48 
and  44,  Eev.  Charter  City  of  Salem,  as 
\imended  December  4, 1911 ;  Paulson  v.  Port- 
land, 16  Or.  400,  19  Pac  460,  1  L.  R.  A.  078 ; 
Id.,  149  U.  8.  80,  18  Sup.  Ot  7B0,  37  L.  Bd. 
637;  Ladd  v.  Spencer,  28  Or.  193,  81  Pac. 
474 ;  Smith  v.  Ulnto,  30  Or.  851,  354,  48  Pac. 
166;  Bank  ot  Columbia  v.  Portland,  41  Or. 
1,  67  Pac.  1112;  Jones  v.  Olty  oi  Salem,  68 
Or.  126,  123  Pac.  1096;  Johns  v.  City  of 
Pendelton,  66  Or.  182,  183  Pac.  817.  134  Paa 
312,  46  L.  R.  A.  (N.  8.)  090,  Ann.  Oas.  1015B, 
454;  Dyer  v.  Bandon,  68  Or.  406,  186  Paa 
652 ;  Watson  v.  City  of  Salem,  164  Pac  667. 
decided  April  10,  1917.  This  otHicluedon  ren- 
ders it  unnecessary  to  consider  several  ir- 
regularities complained  of.  The  decree  of 
the  lower  court  will  therefore  be  affirmed. 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  ocmcor. 


LOIiD  et  SL  T.  CITY  OF  SALBM  «t  sL 
(Bnpmne  Ooort  «t  Oregon.   May  1,  1917.) ' 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Jadge. 

Salt  by  Juliet  M.  Lord  and  another  against 
the  City  of  Salem  and  others.  From  a  decree 
for  plaintiffs,  defendante  appeal.  Affirmed. 

B.  W.  Macy.  City  Atty.,  and  William  H. 
Trindle,  both  of  Salem  (Oeorge  G.  Bingham,  of 
Salem,  on  the  brief),  for  appellants.  William  P. 
Lord,  of  Portland,  and  Grant  Gorby,  of  Salem 
(John  A.  OacMB,  of  Salem,  on  the  hrief),  f^  re- 
spondents. 

BE7AN,  J.  nils  suit  is  brought  Cor  Qu  remov- 
al ot  a  dond  from  the  plalntifn*  title  created  by 
reason  of  the  levying  ot  an  assessment  against 
their  property  for  the  construction  of  the  Mine 
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164  PACIFIC  BEPURTEB 
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In^troremeDt,  u  that  ondar  eonalderfttiim  in  Fry 
«t  aL  V.  Gitr  of  Salem,  184  Pkc  TiS,  and  Oazaon 
T.  Citr  oC  Saleai,  Pac.  718i  Tb»  qnertioiiB 
herein  involved  are  the  same  as  those  raised  in 
the  above-named  cases:  tlierefore,  for  die  rea- 
sons given  in  the  epinioa  this  dejr  rendered  In 
the  case  «C  Ft?  et  aL  r.  Sahn.  supTa,  ib»  de- 
cree of  the  circuit  court  la  affirmed. 

McBRIDE,  O.  and  BBNSON  and  HAB- 
RIS,  JJ.,  ooncur. 


CARSON  T.  CITS  or  SAUQM. 
(Supreme  Ooort  of  Oregon.    May  1,  1917.) 

Department  1.  Appeal  from  Ciroiit  Oonrt, 
Marion  Countr;  Wm.  Gallowaj,  Jndge. 

Suit  by  Helen  F.  Carson,  administratrix  of 
the  estate  of  John  A.  Carson,  deceased,  acainst 
the  City  of  Salem.  Prom  a  decree  Urr  pUuntiff, 
defendant  appeals.  Affirmed. 

B.  W.  Macy,  City  Atty.,  and  William  H. 
Trindle,  both  of  Salem  (George  O.  Bineham,  of 
Salem,  on  the  brief),  for  appellant  William  P. 
Lord,  of  Portland,  and  Grant  Cterby,  of  Salem 
(John  A.  Careon,  of  Salem,  on  the  btieQ,  for 
respondent. 

BRAN,  3.  This  ia  a  salt  to  qoiet  title  inv<^v- 
insc  the  validity  of  an  assessment  upon  the  plain- 
tifTs  property  for  the  improvement  of  Sooth 
High  street  from  the  sooth  line  of  Mill  street 
to  the  south  line  of  Bash  street.  From  a  de- 
cree in  favor  of  plaintiff,  defendant  appeals. 

The  issues  In  this  suit  are  identical  with  those 
in  the  case  of  Fry  et  al.  v.  City  of  Salem,  164 
Pac  715,  in  which  an  opinion  has  this  day  been 
rendered.  It  is  unnecessary  to  repeat  what  was 
said  in  that  case.  JBVnr  the  reasMie  stated  there- 
in the  decree  of  the  drcnit  court  li  affirmed. 

MeBRIDB,  C.  J.,  and  BENSON  ud  HAB- 
RIS,  JJ.,  concur. 


MISHIiBR  T.  BDMUNSON. 

(Supreme  Court  oi  Oregon.    May  1,  1917.) 

ExcEPTioRS,  Bill  ot  *=>7— Contents. 

A  literal  transcript  of  all  the  evidence  riven 
on  trial,  interspersed  with  remarks  and  wjeo- 
titms  of  counsel  and  the  statements  of  the  court's 
rulings,  havinf  appended  what  purports  to  be 
the  entire  charge  to  the  jury,  ia  not  a  t^ll  of 
exceptions,  and  the  objections  made  cannot  be 
considered. 

g)d.  Note.— For  other  cases,  see  Bxceptioos, 
of.  Cent  Dig.  |  9.] 

Department  1.  Appeal  from  Clrenit  Oonrt, 
Lane  County ;  J.  W.  Hamilton,  Judge. 

Replevin  by  A.  J.  Mlahler  against  3.  M. 
Edmonson.  From  a  judgment  for  plalntUf, 
defendant  appeals.  Affirmed. 

Claiming  to  have  pnnAased  from  the  de- 
fendant 184  bales  of  hops  at  the  pzice  of 
$8,446.90,  upon  wMeh  be  bad  paid  the  sum 
of  f 1,000,  the  plalntur  tendera  In  conrt  Qie 
balance,  and  brings  replevin  to  recover  the 
property  on  the  refasal  of  the  defendant  to 
deliver  the  same  to  falm,  laying  his  damages 
for  the  detention  at  9200.  The  answer  denias 
the  entire  complaint,  and  averst  In  snbstanoe, 


that  tbe  $1,000  mentifmed  constltnted  tbe 
omsideration  for  an  option  to  boy  the  hops 
at  tbe  price  named  la  the  complaint,  given 
on  October  19, 1914,  and  ending  on  the  twea- 
ty-foorth  of  the  same  month,  by  the  terns  of 
whldi  the  plalntur  was  to  forfrit  all  pay- 
ments  made  unless  he  had  paid  In  full  for 
the  property  by  the  expiration  of  the  option 
period,  and  that  Inaamut^  as  he  failed  in 
this,  the  defendant  was  compelled  to  and  did 
dispose  of  the  property  to  other  parties  «a 
the  assumption  that  the  plaintiff  had  detM^ 
mined  not  to  exercise  tbe  opdon.  The  r^y 
challenged  the  entire  answer.  Hie  jury  re- 
tomed  a  verdict  In  favor  of  the  plaintiff, 
and,  in  substance,  assessed  the  value  of  the 
plaintiff's  int&test  In  the  propatj  at  $1,- 
346.09.  From  the  enaoing  Jodgmmt  the  de- 
fendant appealed. 

Woodoo<A,  Smith  ft  Brysm  and  1*.  B.  Hd- 
mnnson.  all  of  Bngene,  for  appellant  R.  8. 
Hamilton,  of  Eugene  (Foster  &  Hamlltoii,  <tf 
Bugm^  on  the  brief),  for  lespondait 

BURNETT,  J.  (after  stating  the  facts  as 
above).  What  Is  relied  upon  by  tbe  defend- 
ant as  a  bill  of  exceptions  Is  nothing  else 
than  a  literal  transcript  of  all  the  evldrace 
given  at  the  trial,  Interspersed  with  remarks 
and  objections  of  counsel  and  the  statements 
of  the  court's  rulings.  Appended  is  what 
purports  to  be  the  entire  cbarge  of  the  conrt 
to  the  jury.  The  errors  assigned  In  tbe  ab- 
stract relate  only  to  an  Instruction  of  the 
court  on  the  subject  of  what  constitutes  a 
sale,  mingled  with  counsel's  discussion  of  the 
same.  We  must  dedlne  to  consider  the  ob- 
jections thus  framed,  because  we  have  no 
bill  of  exceptions.  In  Keady.v.  United  Rail- 
ways Co.,  57  Or.  325,  100  Pac.  668,  106  Pac. 
197,  Mr.  Justice  Slater  compiled  to  that  date 
the  precedents  established  by  this  court  on 
that  subject,  laying  down  the  rule  very  lucid- 
ly that  a  document  framed  as  the  one  before 
us  does  not  constitute  a  bill  of  exertions, 
and  declining  to  consider  the  questions  sug- 
gested. Again,  in  National  Council  v.  Mc- 
Ginn. 70  Or.  457,  138  Pac.  498,  the  subject 
was  discussed  and  the  authorities  t»<ou^t 
down  to  that  time.  The  principle  has  been 
reiterated  several  times  since,  but  not  often 
raough  to  require  a  supplemental  compila- 
tion. At  present  It  is  unnecessary  to  add  to 
the  necrology  of  such  crude  attempts  to  bring 
before  us  objections  to  the  deddons  of  tbe 
circuit  court.  It  not  being  apparent  that 
the  sabstantial  rights  of  the  defendant  were 
snlously  abused,  tbe  judgmat  wQl  be  affirm- 
ed for  want  of  a  proper  reeotd  upon  which  to 
review  the  same. 

HcBRIDB,  a  J.,  and  BENSON  and  BEAN, 
JJ.,  concur. 


^aWar  otbsr  easts  sm  Mune  t«ple  aad  KST-NiniBKt  la  all  Ksr-Nnnbmd  DisMts  sad  ladeua 
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HAST  flt  aL  T.  CiTFT  OF  INDEPISNDBNOIL 

Clapremo  Oourt  of  OnfM.   Maj  1,  191T.) 

1.  MvtaareAL  OoiPouTnms  <.Ti<Bi  Loca- 
noir  OF  Bthekts  —  SuFTicmror  or  Bvi- 

Where  a  street  looadon  had  been  reoognls- 
ed  for  40  years,  a  sorve;  meuared  trom  a  coi^ 
ner  located  by  dlacoreiiBr  a  bottle  buried  in 
Oe  pound  b«  desoibed  in  a  deed  heU  insnffl- 
cient  to  diange  the  boaodariei  of  tho  stnet. 

CBd.  Note.— For  other  cases,  see  Sfonidpal 
Corporations,  Oent.  Diff.  |  1428.] 

2.  Estoppel  «B96a(^— ICumciPAi.  Oobfoba.* 
noKs— Location  or  Stbect. 

Whra^  a  street  vas  located  accordinf  to  the 
theory  of  men  who  kud  oat  the  town,  had  been 
maintained  for  over  40  years,  and  sidewalks  and 
valuable  improvements  mad^  the  city  is  estt^ 
pod  from  chan^ng  its  botmdariea  merely  to  at- 
tain mathematical  exactness. 

[Ed.  Note.— For  other  casea^  see  Bstoppet, 
Cent  Dig.  S  153.] 

Department  1.  Appeal  from  Olrcuit  Court, 
Polk  Cotmty;  H.  H,  B^t,  Jndge. 

iDjunctlm  sDlt  by  James  S.  Hart  and  oth- 
ers agalint  the  01t7  of  Indep«idaice.  De- 
cree for  plalnUffli,  and  def«idant  appMl& 

This  Is  a  salt  to  onloln  the  dtitoidaat  from 
lm]^vliig  Main  street  In  the  dty  ot  Inde- 
pendence, which  street  is  also  sometlmea  call- 
ed the  SalCT-Indep«adence  county  road.  In 
accordance  with  a  recent  resurvey  of  said 
stre^  by  which  defendant  claims  that  It  runs 
over  and  Includes  portions  of  certain  lots 
owned  and  occupied  by  plalntifCs. 

The  complaint  alleges  that  the  highway 
has  been  used  and  traveled  by  the  public  in 
its  iwesent  location  for  more  than  40. years; 
that  it  la  a  legal  coon^  road,  naier  the  «z- 
clTudTO  jniisdictiaa  of  Qie  connty  oHirt  of 
Polk  county,  and  nerer  has  been  a  street, 
wlthfn  the  juriadictliHi  of  the  municipality  of 
the  dty  of  Independence;  that  plaintHh  aie 
the  ownera  of  certain  lots  abutting  on  said 
hli^way,  and  that  th^  and  Qidr  crantora 
have  been  In  the  peaceable^  undisturbed,  c«i- 
tinaouB,  and  adverse  posaeaalon  of  these  said 
prendses  for  more  than  40  years;  that  they 
hare  beoi  using  said  premises  for  ^residence 
purpose  only  for  moK  than  20  years  last 
past,  and  that  there  are  now  standing  then- 
on  dwelling  houses  and  many  fruit  and  orna- 
mental tieee,  which  greatly  enhance  the 
value  of  tb^  property;  that  upon  the  line 
between  their  lots  and  said  hl^way  as  it 
has  been  used  fbr  more  than  20  years  last 
past  there  have  been  fences  erected  and 
maintained  thereon  for  that  leogth  of  time; 
and  that  said  fences  and  resldeoioes  have  been 
constructed  with  reference  to  the  county 
road  and  highway  as  it  is  now  traveled  and 
used.  The»  follow  allegations  that  the  dty 
threatens  to  Improve  said  hl^way  as  a  street 
by  assuming  that  the  street  line  extends  orer 
and  upon  the  premises  of  plalntilf,  to  their 


great  and  IrrcfMuable  damagsi,  tbe  nature  of 
which  Is  folly  set  forth. 

The  defendants,  after  formal  denials  of 
the  exlsteooe  of  the  highway  as  dalmed  by  , 
plaintiff^  answered  alleging  the  dedication 
of  the  town  i^t  by  one  £.  A.  Hiorp  in  No- 
vember, 1850,  and  the  recording  of  said  ^at 
In  1879,  and  the  incorporation  of  the  dty  of 
Independence.  It  was  then  alleged  that  Main 
street  In  the  dty  of  IndepMidence  was  one  of 
the  streets  shown  on  said  plat,  and  included 
the  lands  claimed  by  plaintiffs ;  that  by  vir- 
tue of  certain  ordinances  passed  by  the  city 
It  was  proceeding  to  improve  said  Main 
street;  that  the  defendants  were  wrongfully 
maintaining  fences  thmln;  and  that  the 
lands  claimed  by  plalntlflCS  were  a  part  ot 
said  street. 

The  plalntifCs  In  their  reply  pleaded  as 
matter  in  estoppel  that  Qiarlee  Dick  was  the 
owner  of  certain  described  lots,  and  that  he 
and  his  predecessors  have  b^en  In  exclusive 
possession  of  the  land  in  dispute  for  more 
than  40  years,  and  have  built  fences  and 
buildings  and  planted  nseful  and  ornamental 
trees  with  reference  to  the  present  locatiw 
of  the  fence  and  county  road,  which  the  pro- 
posed change  in  the  street  line  would  deetn^, 
if  the  same  were  carried  out  There  were 
similar  pleas  as  to  ttie  other  pialntiflb. 
Thorp's  dedication  of  his  jdat  reads  as  fol- 
lows: 

"This  indenture  witneeseth,  that  for  the  pur- 
pose of  laying  out  and  establishing  a  town  with- 
m  tiie  ooanty  ^  Polk,  and  state  o£  Oregon,  to 
bo  known  and  designated  as  the  town  d:  Inde- 
pendence, and  in  ooosideradoa  <xt  tiie  location 
and  establishment  of  sud  town  aod  of  the  bene' 
fits  to  thereby  scaue  to  me,  I,  E.  A.  Thorp, 
berri>y  signify  my  aivcoval  of  the  location  ^ 
•aid  town,  or  «»  mudk  thereof  as  may  be  up<Hi 
my  land,  and  do  hereby  grant,  dedicate,  and 
quitclaim  unto  the  inhabitants  of  said  town  all 
and  singular  of  the  lands  hereiiiafter  described, 
laid  oat  and  designated  as  streets  and  alle^ 
the  plat  and  description  of  said  town  of  Inde- 

Edence  being  as  fulows,  to  wit:  The  same  be- 
in^  the  northeast  end  of  my  donatlcn  land 

'OumaM  Brown,  ot.  Batom,  and  B.  F.  Swop^ 
ot  Independence  (Carsok  A  Brown,  of  Salem, 
oa  the  brief),  tor  app^ant  J.  H.  McXary 
and  B.  If.  Page^  both  of  Balem  (McNary  & 
McNaiy,  of  Salem,  on  the  bxlef),  for  respond- 
oita. 

MdBRIDB,  a  J.  (after  stating  the  facts 
as  above).  [1]  There  is  not  sufflcirat  evi- 
dence here  to  justify  us  In  dianglng  the  lines 
of  the  streets  of  Ind^)end;^oe  as  they  have 
been  acquiesced  in  and  recognised  for  40 
years  before  the  last  surv^.  It  is  evident 
that  no  survey  was  made  when  the  land  was 
originally  platted,  but  by  referring  to  the 
plat  It  is  plain  that  Thorp  Intended  to  plat 
the  northeast  comer  of  his  claim.  The  origi- 
nal field  notes  are  not  here,  and  there  Is  not 
a  scrap  of  original  evidence  anywhere  in  the 
record  to  identify  the  location  of  the  north- 
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east  comer.  In  this  dilemma  the  surveyor 
attempted  to  locate  it  by  reference  to  a  de- 
scription In  a  deed  from  E.  A.  Thorp  to  A. 
Nelson,  dated  Mardi  21,  1883,  oonTeying  all 
his  donation  land  claim  not  Indnded  in  the 
town  plat,  In  which  deed  the  beginning  point 
Is  described  as  follows: 

"Beginning  at  the  nordieast  comer  oC  said 
land  oaim,  where  a  bottle  with  chaiooal  In  it 
is  sank  in  the  sroaad,"  etc. 

Upon  what  data  this  description  ia  based 
does  not  appear.  Brideutly  It  was  not  a 
"govemment  comer,"  because  the  government 
surreys  are  not  marked  beer  bottles 
buried  in  the  ground ;  and  It  Is  a  matter  of 
common  knowledge  that  in  the  early  go's, 
when  these  donation  claims  were  being  sur- 
veyed. Oregon  was  In  a  state  of  pristine 
purity  and  sobriety,  and  beer  bottles  were  un- 
known. So  this  beer  bottle,  which  the  sur- 
veyor found  and  dug  up  and  identifies  as 
such,  must  belong  to  a  more  recent  geological 
period  than  that  extending  from  1S50  to  1854. 
There  is  no  proof  of  the  accuracy  of  the  sur- 
vey.  If  there  was  a  surrey,  wh^  it  was 
burled,  and  no  sufficient  proof  that  it  was  the 
same  bottle  referred  to  In  Thorp's  deed, 
though  it  probably  was.  It  is  not  nearly  so 
reliable  as  Indicating  the  location  of  the 
streets  as  the  acts  of  old  settlers,  including 
Thorp  himself,  who  owned  some  of  the  lots 
now  owned  by  one  of  the  plaintiffs,  and  who 
maintained  Ms  fences  upon  the  street  line  as 
it  Is  now  dalraed  by  them.  If  anybody  on 
earth  knew  the  boundary  lines  of  Main  street. 
Thorp  was  that  man.  He  was  the  owner  of 
the  town  site  and  interested  in  the  progress 
of  the  town,  and  It  is  not  parobable  that  be 
would  infringe  upon  the  streets  whi<±  he 


had  laid  out,  or  allow  his  nti^bon  to  do 
so  without  remonstrance. 

[2]  Upon  the  whole  testimony  we  are  In- 
clined to  the  opinion  that  the  boundaries  of 
Main  street  are  as  a  matter  of  fact  where 
the  plaintUfs  cont^d ;  but,  even  If  the  north- 
east comer  of  the  Thorp  donation  land  claim 
is  situated  where  defendant's  engineer  places 
it,  the  dty  is  estopped  from  claiming  a  ri^t 
to  shift  the  boundaries  of  the  street,  which 
have  been  accepted  and  acquiesced  In  by 
everybody  for  nearly  half  a  century,  merely 
to  attain  mathematical  exactness.  Tlils  Is 
not  a  case  like  Oliver  v.  Synhorst,  68  Or.  582. 
109  Pac.  762.  115  Pac.  584,  or  Cmson  v.  I*b- 
anffli,  64  Or.  503,  131  Pac.  316,  where  there 
would  have  been  no  difficulty  In  ascertaining 
the  exact  boundaries  of  the  street,  If  the 
parties  had  been  reasonably  diligent  Here 
the  plalntlCfs  have  adopted  the  theory  of  the 
man  who  laid  out  the  town  and  dedicated  the 
plat,  and,  assuming  that  he  knew  the  lines  of 
the  streets  he  had  dedicated,  have  purchased 
from  him,  and  in  some  Instances  only  re- 
placed the  fences  placed  by  him  upon  what 
he  evldratly  believed  was  the  street  Una 
These  lots  are  not  in  an  outlying  and  unoc- 
cupied part  of  the  city,  but  upcm  one  of  Its 
earliest  occupied  streets.  With  the  aoqales- 
cenoe  of  the  city,  and  under  the  direction  ot 
Its  officials,  permanent  sidewalks  have  been 
erected  and  valuable  improvements  mada 
For  40  years  the  street  has  been  actually  used 
by  the  public  upon  the  ground  and  within 
the  boundaries  claimed  by  plalntlfCa.  lliere 
it  will  remain. 

The  decree  Is  affirmed. 

BBMSOK,  BUBNlSTr,  and  HABKIS.  1J.» 
cmcor. 
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rirCKESBMAN  at  al  T.  BERBT.   (No.  8547.) 

ISuprome  OoDrt  of  Colorado.    May  7,  1917.) 

1.  Wills  «=)96— Lbtteb  as  Wili/— WiTNBSa- 
Es — Testamewtabt  Intent. 

Testatrix  having  made  prerious  will  ticsed 
by  witnesses,  a  letter  by  her  containing  no  vords 
of  bequest,  but  statements  of  intention  to  de- 
stroy old  will  and  make  new  one  and  that  she 
"Would  have  some  one  witness  and  sign  letter 
only  she  conld  not  bear  to  hare  any  one  know 
about  it  till  her  death,  is  not  a  will. 

[Bd.  Note.— For  other  eaaea,  sae  WUls,  Cent 
Ttig.  H  22&-S31.] 

2.  TBTTSra  ^»8T2(3)— ACTION»-'BnDKHCll  

StrmoixHOT, 
In  a  snit  to  recover  real  estate  alleged  to 
have  been  held  in  trust  for  plaintiff,  letter  writ- 
ten by  record  owner,  in  form  of  a  stdemn  dec- 
laration, designating  in  unmistakable  terms  the 
property  purchased,  that  plaintiff's  mtmey  pur- 
chased it,  and  that  entire  interest  belonged  to 
plaintiff,  held  snfficimt  to  support  a  finding  for 
plain  tiEF. 

[Bd.  Noto.— o^er  eaMB,  He  Troats.  Oent 
Dig.  H  602,  60B.] 
HiU,  Oarrigaes,  and  Bailey,  JX,  dinmting. 

En  Bana  Error  to  District  Court,  Weld 
County;   Robert  G.  Strong,  Judge. 

Suit  by  Mattle  M.  Berry  against  James 
Tucberman,  executor  of  the  will  of  HannaJti 
J.  Dawley,  deceased,  and  otbers.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. • 

L.  M.  Ooddard,  of  Denver,  Qui  D.  Duncan, 
of  Boulder,  James  C  Scott  and  H.  E.  Church- 
ill, both  of  Greeley,  and  Charles  Roach,  of 
Denvffl',  for  plaintiffs  In  error.  Joseph  C. 
Bwlug  and  William  KeAlj,  botb  of  Greeley, 
for  defendant  In  error. 

TEOiLBB,  J.  The  d^endant  in  error,  here- 
inafter called  the  "plaintiff,"  brought  suit 
against  the  plaint! fTs  in  wror  to  recover  cer- 
tain real  estate  alleged  to  have  been  held  In 
trust  by  Hannah  J.  Dawley,  of  whose  will 
defendant  Tuckerman  was  the  executor ;  the 
other  def^dants  beli^  ben^darlea  under 
said  wlU. 

It  appears  ttom  the  record  thdt  the  plain- 
tiff was  a  nlec^  of  Mrs.  Dawley's  husband, 
and  worked  for  the  family  before  the  death 
of  the  hnsband.  After  Mrs.  Dawl^'s  decease, 
a  letter  written  by  her  under  date  ot  Norm- 
ber  28,  190Q,  and  addressed  to  Edward  Daw- 
ley,  an  adc^ted  sc^  whose  death  preceded 
that  of  Mrs.  Dawley,  was  found,  and  d^ver- 
ed  unopened  to  plalBtUTs  attorneys.  The 
plaintiff  being  barred  by  the  statute  from 
testifying  In  the  cause,  this  letter  was,  as  the 
court  states  in  Its  flodlne,  the  sole  proof  of 
a  trust  In  fftvor  of  plaintiff.  The  trial  court 
found  for  the  plaintiff  as  to  the  real  estate, 
and  against  her  on  the  claim  for  rents  and 
'  profits  from  it  prior  to  suit,  and  certain  per- 
sonal property  mentltmed  In  the  lett».  Jndg- 
moit  was  entered  accordingly. 

The  defendants  introduced  evid^oe  which 
sbowed  that  D.  L.  Dawley  acquired  the  two 


IcrtB  in  qnestlon,  wtth  otbw  lands,  tm  the  27tta 
day  of  May,  1879;  that  im  the  6th  d^  of 
Dei«nber,  1879,  Dawley  by  qoitclalm  deed 
conv^ed  tlie  two  lote  to  Sarah  Molnar,  which 
deed  was  recorded  May  20.  1SS2;  and  that 
Molnar  qottdalm  deed  ctHtveyed  Ui«n  to 
Mrs.  Hannah  J.  Dawley  oa  November  24. 
1882.  It  appeared  Auther  that  In  1888  Mrs. 
Dawley  erected  npon  the  lots  a  substantial 
house  at  a  cost  of  some  f5,S0O,  which  she 
occupied  80  a  residence  to  the  time  of  her 
death.  D.  J.  Dawley  died  on  Blay  27.  IBSl. 
and  Hannah  J.  Dawley  died  December  25, 
1909. 

Plaintiffs  in  error  charge  th^  defendant  In 
error  with  laches ;  but  as  It  appears  that  she 
had  no  knowledge  of  the  principal  facts  upon 
w-hlch  the  finding  that  the  lots  were  impress- 
ed with  a  trust  was  based,  and  was  barred 
by  the  statute  from  testifying  as  to  matters 
of  whl(^  she  had  knowledge,  there*  was  no 
error  In  the  court's  ruling  on  that  point 

It  is  strongly  urged  that  the  judgment  is 
wrong  for  two  reasons:  (1)  That  the  so- 
called  letter  Is  In  tact  a  wlU,  and  that,  fall- 
ing as  a -will  for  lack  of  witnesses,  it  cannot 
serve  as  a  declaration  of  trust;  and  (2)  that, 
in  the  absence  of  evidence  that  Sarah  Molnar 
to<^  title  to  the  lots  with  notice  of  the  trust, 
she  must  be  held  to  have  been  a  purchaser  in 
good  faith,  whose  deed  to  Mrs.  Dawley  con- 
veyed title  free  from  the  trust,  though  Mrs. 
Dawley  had  knowledge  of  the  facts  from 
which  the  trust  wrings. 

[1]  The  first  proposition  does  not  seem  to 
have  been  brought  to  the  attention  of  the 
trial  court,  and  we  might  for  that  reason  de- 
cline to  consider  It;  inasmuch,  however,  as 
we  agree  with  the  conclusion  of  the  trial 
court  that  Exhibit  A  was  not  intended  as  a 
will,  we  hold  the  first  objectiou  bad  on  that 
ground.  The  writer  of  the  letter  had,  as  the 
record  shows,  made  a  will,  and  she  knew 
that  It  was  necessary  to  an  effective  will  that 
it  be  signed  by  witnesses.   She  says: 

"I  have  made  a  will  here  in  Greeley,  but  I 
have  sent  my  sisters  and  the  rest  so  much  mon- 
ey one  time  and  another  that  I  Intrad  to  de- 
stroy it  and  make  a  new  one  and  do  as  D.  L. 
wished  and  as  I  promised  him  I  would.  *  *  * 
Now  this  is  my  last  (will  and  confession)  and 
I  am  sorry  for  what  I  have  done.  I  would  have 
Bune  obe  to  witness  and  sign  this,  but  I  can't 
bear  to  have  any  Mfie  know  about  it  until  I  am 
in  my  grave," 

This  Is  equivalent  to  a  statement  that,  but 
for  the  writer's  shrinking  from  a  revelation 
of  the  matters  to  which  die  had  in  the  let- 
ter confessed,  she  would  have  had  It  witness- 
ed and  so  made  It  a  wllL  lliis,  with  the 
statement  that  she  Intended  to  destroy  the  old 
will  and  make  a  new  one,  is  condu^ve  that 
she  did  not  regard  nor  intend  the  writing  as  a 
wlU.  It  contains  no  words  of  bequest,  but  a 
recital  of  her  wishes  addressed  to  her  sole 
heir  ai^rent,  with  the  view,  pos^bly,  of  ex- 
plaining to  him  the  reasons  of  her  di^>06l- 
tloa  of  her  property  Ih  the  new  will  yet  to  be 
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made,  wherein  she  would  "do  as  D.  If.  wished 
and  as  I  promised  him  I  would." 

[2]  mie  second  objection  Is  baaed  upon  the 
propoBltlon  that  the  transfer  of  the  lots  to 
Mrs.  Dawley  by  Sarah  Molnar  gave  her  a  title 
free  from  the  trust,  assuming  In  the  absence 
ot  evidence  that  the  conveyance  to  Molnar 
was  without  notice  on  her  part  that  the  land 
was  subject  to  a  trust  But  Mrs.  Dawley's 
own  statement  Is  in  conflict  with  this  poel- 
llon.  Had  she  purchased  the  lota  for  -mine 
and  In  good  &ith,  either  with  or  without 
knowledge  of  the  trust,  being  presumed  to 
know  that  she  had  a  good  title,  if  we  accept 
the  law  as  counsd  ft>r  plaintiffs  In  aror  con- 
tend that  it  is,  she  would  hardly  declare  that 
the  lots  yrere  plaintdfTs  "by  ilght"  Bather 
should  we  conclude  that  the  transfers  were 
made  under  circumatances  which  Justified 
Mrs.  Dawley's  acknowledgment  of  the  exist- 
ence of  a  trust 

The  transfers  by  whlc^  the  property  in  the 
hands  of  Mrs.  Dawl^  la  claimed  to  have 
been  freed  from  the  trust  were  pleaded  in  the 
answer  and  proved  on  the  trial,  nie  court 
b^ow  must  have  passed  upon  the  question  thus 
presented  and  fbund  that  the  conveyances 
were  not  made  In  good  taitb  ao  as  to  produce 
the  effect  for  which  counsel  now  oontrad, 
but  were  merely  colorable. 

It  cannot  be  said  that  the  evidence  does  not 
Justify  that  conclusion.  The  letter  through- 
out clearly  reveals  that  the  writer  was,  and 
for  a  long  time  had  been,  greatly  distressed 
because  of  the  withholding  from  the  plaintiff 
of  knowledge  of  the  matters  from  which  the 
trust  arose.  It  is  a  pathetic  story  of  the 
suffeilngB  of  one  whose  consdenoe,  Img  de- 
nied recognition,  Is  at  last  allowed  full  hear- 
ing. It  Is  a  strong  appeal  to  the  writer's 
sole  heir  appar^it  to  right  the  wrongs  which 
she  bad  not  the  moral  oourage  to  right  In  her 
lifetime.    She  wrote: 

"Now  D.  Lf.  had  some  money,  of  Matties  that 
lie  bad  kept  for  her  ever  since  she  worked  for 
lis,  he  invested  it  in  theae  two  lots  where  I  livo 
and  intended  for  her  to  have  the  place  some  time 
when  we  wcro  through  with  iL  this  is  tbe  rea- 
son I  would  not  give  you  and  Ella  a  deed  to  it 
that  time  you  wauted  me  to  and  the  reason  I 
did  not  sell  it  to  Mrs.  Clark  that  time.  Oh 
Edward,  bow  I  have  longed  to  sell  out  and  go 
back  east  to  live,  but  I  promised  D.  I*,  to  do 
what  was  right,  and  I  am  getting  too  old  to  go 
now;  he  had  her  papers  all  ready  when  he  died, 
and  1  promised  him  faithfully  that  I  would 
make  everything  all  right  and  have  everything 
clone  as  ho  wanted  it,  but  as  no  one  knew  about 
it  but  myself  I  destroyed  the  will  and  papers, 
and  lied  to  Idattie  that  time  she  came  down 
and  asked  me  if  I  had  seon  any  papers  for  her. 
I  told  ber  I  bad  not  seen  any  but  if  t  found 
any  I  would  let  her  know.  On,  Edward,  I  am 
afraid  to  go  to  bed  nights  for  what  I  have  done 
for  I  can  t  sleep.  And  have  to  walk  tbe  floor 
half  tbe  nights.  •  *  *  I  want  Mattie  to  have 
the  house  and  two  lots  where  I  live  for  the^ 
are  hers  by  right.  I  want  everything  left  ia 
the  house  just  as  it  is  to  pay  ber  in  part  for 
what  I  have  kept  back  of  hers  all  these  years." 

The  letter  contains  numerous  expressions 
of  r^ret  because  of  the  course  pursued  by 


the  writer,  and  re5)eated  declarations  that 
she  oould  not  endure  to  have  the  facts  known 
until  after  her  death ;  but  they  are  Important 
only  as  indicating  a  condition  of  mind  which 
compelled  this  belated  admission  of  plalnttfTs 
right  to  the  property  In  question.  Under 
these  circumstances,  we  are  not  at  liberty, 
and  in  SJiy  event  are  not  disposed,  to  question 
the  conclusion  of  the  court  on  this  point 

Whether  the  etatemmt  that  tbe  husband 
of  Mrs.  Dawley  invested  plaintlfiTs  money  in 
the  two  lots,  and  that  they  should  go  to  her 
because  they  were  here  by  r^bt,  be  regarded 
as  a  decdarattffii  of  trust  or  as  an  admission 
against  Inters  admissible  to  prove  the  alle- 
gations  of  the  complaint  that  plaintiff's  mon- 
ey had  be&i  Inve^ed  in  the  lots  under  dr- 
cnmstancea  from  whldi  a  trust  resulted.  Is 
immaterial,  and  tbe  conrt  did  not  err  In  de- 
clining to  classify  tbe  trust  This  cause  was 
before  the  Court  of  Appeals  under  the  title 
of  Berry  v.  French  0^4  Ooilo;  App:  519,  135 
Fa&  085)  on  the  questlcm  of  0ie  sufficiency 
of  tin  conqiUlnt  and  hi  reverstaig  tbe  Jadg- 
mmt,  oa  tbe  groiuid  of  error  In  soMalning  a 
demurrer  to  Uie  CMuplatnt,  the  court  said: 

"Resulting  trusts  and  constructive  trusts  have 
been  discussed  learnedly  in  the  briefa.  but  a 
difference  of  terminology  does  not  settle-  priu- 
ctples,  and  courts  need  coDcem  themselves  but 
little  with  the  nice  distinctions  between  the  va- 
rious classifications  of  trusts.  This  view  is  stat- 
ed very  aptl/  in  Kaphan  v.  Toney  (Tenn.  Ch. 
App.)  6S  S.  W.  00&-»ia,  and  in  39  Oyc  26." 

Exhibit  A  designated  In  unmistakable  terms 
the  property  purchased,  the  person  whose 
money  pur<dtiased  It  and  dedared  the  extent 
of  the  Interest  in  it  belonging  to  the  cestui 
que  trust;  L  e.,  the  whole  title.  It  is  a 
solemn  declaration,  evidently  made  In  agony 
of  spirit  after  a  long  struggle  with  conscience, 
and  to  deny  to  It  the  effect  to  which  it  is  en- . 
titled,  and  which  It  was  intended  to  produce, 
would  be  to  repudiate  tbe  primary  rules  of 
equity,  and  result  in  a  miscarriage  of  jus- 
tice. 

The  findings  of  the  trial  court  are  support- 
ed by  the  evidence.  The  Judgment  Is  wtthoat 
error,  and  Is,  accordlne^,  affirmed. 

Judgment  affirmed. 

HILIi,  OABBIOUBS,  and  BAILBY,  JJ.. 

dlss«it 


NATIONAI.  STTBETT  CO.  v.  QUEEN  CITY 
LAND  A  MOBTOAGE  00.   (No.  8652.) 

(Supreme  Court  of  Colorado.    May  7,  1017J 

1.  CONTOACTS  <8saS48  — AcRioifS  — AHBwn  — 
PlBrOBUANCE    OF    CDITDZnOHB  PSBOBIWira 
IN  CONTBAOT. 
Where  plaintiff  haa  pleaded  generally,  as 
allowed  by  Kev.  Code  1908,  S  72,  performance . 
of  the  Conditions  precedent  in  a  contract  a  gea- 
eral  denial  is  not  sufficient,  but  deCeadant  must 
allege  the  condition  or  conditions  relied  on,  and 
negative  performance  thereof. 

[Ed.  Note.— For  other  cases,  see  Oontrmcts. 
Cent.  Dig.  H  1696,  1697.] 
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2.  PurADino  «»409(4)  —  Ibbuks  —  M^Tma 
Not  Plbadsd  Tbbatxd  ab  xir  lastm. 
Time  that  plaintiff  obligee  in  contractor's 
bond  gave  defendant  obligor  notice  of  the  con- 
tractcnrB  default,  not  put  m  issue  by  the  answer, 
was  not  treated  as  an  issoe  at  the  triali  so  aa 
to  allow  review,  the  only  evidence  bearing  there- 
on being  giv(»i  by  plaintiff,  when  on  its  request 
defmdant  produced  a  deted  notice  from  plaintiff 
to  defendant  giving  notice  tt  the  default  and 
requesting  that  defendant  ezerciae  its  option 
of  election  to  complete  the  contract  or  designate 
its  unwillingness  to  do  so;  tbe  notice  evidently 
bc^ng  offered  only  to  show  defendant  liad  op- 
portunity of  ezenstfng  Its  eiecd<m. 

(Ed.  Note.— For  other  cues,  mo  Pleading. 
Cent.  Dig.  1 1380J 

S.  Appkai,  ard  Ebbob  «=i»1004<4)— Habkzjess 

Ebbob— Ihstbucticns. 
Including  the  reasons  for  the  rule  in  an  In- 
struction ctHrrectly  stating  that  a  surety  for  hire 
is  not  relrased  by  deviations  from  Uie  exact 
terms  of  a  contract  not  shown  to  have  damaged 
it  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  t  4234;  Trial,  C6nt  Dig.  S 
475.] 

White,  O.  J.,  dissenting. 

En  Banc.  Error  to  District  Court.  Oity 
and  County  of  DuiTor;  James  H.  Teller, 
Judge. 

Action  by  the  Queen  City  Land  &  MortKage 
Company  against  the  National  Surety  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

.  Geoi^e  P.  8te^,  of  Denver,  for  plalntur 
in  error.  F«Mfora  ft  Gamine^  of  DenTer, 
for  def wdant  In  exzar, 

HILL,  J.  The  defendant  In  error,  here- 
after called  tbe  plaintiff,  secured  judgmait 
against  the  plalntlfl  In  error,  hereafter  call- 
ed the  defoidant,  upon  a  contractor's  bond. 
Two  trials  woe  bad,  eadi  to  a  Jury,  in  botb 
of  which  the  vodlct  was  for  the  plaintiff. 
In  bis  f^>ening  brief,  counsel  for  defendant 
says: 

"Practically  all  of  tbe  testimony  at  both  trials 
was  directed  to  an  issue  whether  in  tbe  con- 
struction of  tbe  project  tbe  plans  and  specifica- 
tions had  been  so  materially  departed  from  that 
the  surety  on  the  bond  was  relieved.  This  par- 
ticular issue  was  given  to  each  jury  under  cor- 
rect instructions,  and  will  not  therefore  be  dis- 
cussed here." 

Counsel  follow  this  with  the  statement: 

"But  another  and  an  equally  important  issue 
was  offered  by  the  pleadings,  whidi  invcdved  the 
qnestiOD  whether  uie  Que«  Otty  Oompany  It- 
scdf  had  complied  with  certain  conditicms  prece- 
dent required  of  It  by  the  terms  of  tbe  oond. 
The  surety  company  contended  that  tbe  Queen 
CMty  Company  had  not  piven  it  tbe  required 
nodes  of  the  failure  on  the  part  ot  tiie  Golden 
Company  to  complete  the  project  within  the 
time  specified  for  such  completion.  It  is  in  re- 
lation to  this  question  that  the  errors  now  com- 
plained of  were  committed." 

That  portion  of  the  bond  the  conditions  of 
which  it  is  now  claimed  were  not  c<Hnplied 
with  readd: 

"(3)  If  said  principal  shall  in  any  manner  de- 
fault in  the  performance  of  any  matter  <^  thing 
in  said  contract  specified  to  be  by  said  princi- 
pal performed,  or  in  the  event  of  said  principal 


abandoning  the  work  provided  by  said  contract 
to  be  done  by  said  principal,  the  obligee  shall 
immediately  so  notify  tbe  company,  and  there- 
after the  company  ^all  have  tbe  right  at  its 
option  to  assume  and  sublet  said  contract  and 
to  proceed  thereunder  as  if  no  default  or  aban- 
donment had  occurred;  ♦   •  • 

"(9)  All  notices  and  othex  evidence  required 
bv  this  instmmcnt  to  be  furnished  by  the 
obligee  to  die  company  shall  be  in  writing,  and 
shaU  bo  forwarded  by  r^stered  letter  address- 
ed to  the  company  at  its  prindpal  offices  in  the 
city  of  New  York." 

[1]  We  agree  with  counsel  that  practically 
all  of  the  testimony  was  directed  to  an  Issue 
whether  tn  tbe  construction  of  the  project 
the  plans  and  specifications  had  been  so  ma- 
terially d^>arted  frwu  that  Uie  surety  on  the  - 
bond  was  relieved.  But  we  cannot  agree  that 
an  issue  was  offered  by  the  pleadings  which 
Involved  or  raised  the  question  that  the 
plaintiff  had  not  compiled  with  the  condi- 
tions precedent  required  of  It  by  the  terms 
of  the  bond  pertaining  to  notice  in  order  to 
entitle  it  to  recovery.  Paragraph  7  of  plain- 
tiff's second  am^ded  complaint  alleges: 

"That  the  plaintiff  has  performed  each  and 
every  term,  provision,  covenant,  and  condition 
on  its  part  to  be  performed  in  said  contract  and 
in  said  bond  contained." 

Hils  method  of  plradlng  Is  permitted  by 
section  72,  Revised  Code  1908,  which  reads: 

"In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  shall  not  be  neces- 
sary to  state  tho  facts  showing  each  perform- 
ance, but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his 
part;  and  if  such  alleeations  be  controvertcii, 
the  party  pleading  shall  establi^  on  the  trial 
tho  nets  snowisg  sodi  perfwmaaee." 

Tbe  defendant'B  asawee  to  this  paragraph 
reads:  * 

"Denies  the  auctions  In  paragraph  7  of 
said  second-  amended  comi^alnt  contamed." 

This  draial  was  insufficient  to  put  plaintiff 
on  proof  concerning  the  question  of  notice.  A 
similar  question  was  under  consideration  la 
Penn  M.  L.  I.  Go.  t.  Ornauer.  3d  Colo.  498, 
at  page  505,  90  Pac.  816.  at  page  84^  wherein 
this  court  said: 

"It  is  unquestioiuibly  true  that  under  a  gener- 
al denial  a  defendant  may  introdace  any  evi' 
deuce  which  ctHitroverts  the  facts  which  plain- 
tiff is  bound  to  establish  in  order  to  sustam  his 
action.  L'nder  this  doctrine  the  defendant  con- 
tends that,  under  its  general  dealal,  it  may  show 
that  what  it  calls  conditions  precedent  had  not 
been  fulfilled.  In  this  complaint  there  was  an 
averment  generally  permitted  by  section  56  of' 
our  Code  Uiat  plaintiff  had  fulyr  p^ormed  all 
conditions  of  the  contract  to  be  by  aim  perform- 
ed. Wbero  such  an  averment  ot  performance^ 
of  conditions  precedent  is  allowed  in  the  com- 
plaint, the  rule  is  that,  if  a  defendant  relies 
upon  nonperformance,  he  must  specially  allege 
the  condition  or  conditions  on  the  nonperform- 
ance of  which  he  relies,  and  notatlTe  their  per- 
formance. Bliss  on  Code  Pleading  &d  Ed.)  f 
356a;  Nash  on  Pleading,  30a" 

To  tbe  same  effect  are  Insurance  Company 
T.  Allla  Co„  11  Colo.  App.  204,  58  Pac.  242; 
Branbam  t.  JtAnaou,  62  Ind.  269:  Parks  t. 
Uolmes,  22  IlL  522 ;  Preston  t.  Boberta,  12 
Bush  (75  Ky.)  670;   Kahnweller  v.  Pfaenix 
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Ins.  Co.,  67  Fed.  483, 14  C.  C.  A.  485;  HamU- 
ton  V.  Insurance  Co.,  136  TJ.  S.  242,  10  Sup. 
Ct.  945,  34  T*  Ed.  419;  Hamilton  v.  Home 
Ins.  Co.,  137  U.  S.  370.  11  Sup.  Ct.  133.  34  L. 
Ed.  708;  Breard  v.  Mechanics'  4  Tradera' 
Ins.  Co.,  29  La.  Ann.  764;  Contlnentat  Ins. 
Co.  T.  Chase,  89  Tex.  212,  34  S.  W,  93;  Evarts 
T.  U.  S.  Mut.  Acc.  Ajbs'q,  16  N.  T.  Supp.  27.i 

[2]  The  record  discloses  that  the  present 
counsel  of  defendant  did  not  represent  It  In 
the  trial  court  and  In  his  reply  brief  he  prac- 
tically concedes  the  correctness  of  the  posl- 
tloa  above  outlined,  but  claims  that  the  ques- 
tion of  the  time  of  the  service  of  the  no- 
tice was  treated  as  an  issue;  that  testimony 
was  offered  concerning  it  and  an  instruction 
given  In  relation  thereto;  Oi&t  for  these  rea- 
sons, it  must,  for  the  purposes  oC  this  hear- 
ing, be  thus  considered. 

Anderson  et  al.  v.  Sloan,  1  Colo.  485,  Alt- 
hoff  Mfg.  Co.  T.  AlthofF,  52  Colo.  501. 123  Pac. 
326,  Perktns  t.  Bussell,  66  Colo.  120,  137  Pac 
007,  and  other  cases  are  relied  upon  as  sustain- 
ing this  conclusltm.  We  adhere  to  the  ruling  in 
these  cases,  but  cannot  agree  that  the  record 
shows  any  testimony  was  ofTered  upon  the 
question  as  an  issue  In  the  case.  The  defend- 
ant offered  no  testimony  concerning  It.  The 
only  testimony  upon  behalf  of  plaintiff  which 
tended  to  establish  when  notice  of  the  default 
of  the  contractor  was  given  was  when,  upcm  re- 
quest of  the  plaintiff,  the  defendant  produced 
a  notice  signed  by  the  plaintiff  to  the  defend- 
ant notifying  It  of  the  default  and  requesting 
that  It  exercise  Its  option  of  elebtioa  tbere- 
unAer.  It  bore  date  November  8,  1011.  Tbe 
time  limit  ftir  compl^m  of  the  amtraet  was 
October  B,  1911,  bnt  no-  witness  testified  as 
to  when  the  notice  was  aeat.  From  these 
dates  it  would  appear  to  be  about  20  days 
aftOT  the  default  1^  the  contractor.  We  can- 
not agree,  however,  that  tbe  date  of  tbe 
giving  of  the  notice  was  treated  as  an  is- 
sue. It  appears  to  have  been  raised  for  the 
first  time  upon  defendant's  motion  for  a  non- 
salt,  but  after  this  moUtm  was  overruled  it 
neither  asked  to  amead  its  pleadings  pertain- 
ing to  that  question,  nor  offered  any  testi- 
mony concerning  it  In  this  notice  tbe  de- 
fendant was  requested,  as  allowed  by  the 
bond,  to  exercise  its  <Hition  to  assume  tbe 
contmct  and  complete  the  work,  or  designate 
its  unwllUngneas  to  do  so.  When  this  clause 
in  the  bond  Is  cmsidered,  it  is  more  con- 
ststent  with  the  record  to  assume  that  the 
notice  was  offered  in  evidence  to  show  that 
the  defendant  had  bad  tbe  privilege  of  ex- 
ercising its  election  to  proceed  with  the  woi^ 
than  that  the  notice  ms  given  at  any  particu- 
lar time.  It  is  qnite  ai^arent  that  the  de- 
fendant atltbat  time  tbus  considered  it,  f<»: 
tbe  reason  that  upon  December  26th  follow- 
ing, through  its  Denver  office,  It  acknowledg- 
ed in  writing  the  receipt  of  two  notices  to  the 
local  office;  also  stated  therein  that  this  let- 
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reported  aa  a  memorandum  d»clilon  viUunit  opin- 
ion In  61  Hun,  ttt. 


ter  was  an  answer  to  the  papers  a&at  to  the 
New  Tork  office.  In  this  letter  it  advised  that 
It  did  not  elect  to  proceed  with  the  contract, 
having  acted  upon  the  notice  by  electing  not 
to  complete  the  contract  as  tbe  bond  allowed. 
Thin  election  might  consistmtly  be  construed 
as  a  waiver  concerning  the  time  within  which 
the  notice  was  to  be  g^ven.  Montellus  v. 
Atherton,  6  Colo.  224 ;  Insurance  Co.  v.  Allis, 
11  Colo.  App.  264,  53  Pac  242;  American 
Ins.  Co.  V.  Donlon.  16  Colo.  App.  416,  66  Pac. 
249 ;  Modem  American  Law,  Vol.  14,  p.  49; 
Adams  V.  Colo.  Co.,  49  Colo.  475,  113  Paa 
1010,  36  L.  R.  A.  (N.  S.)  412. 

It  can  be  said,  of  coarse,  that  tbe  question 
of  waiver  was  not  made  an  Issue  by  th« 
pleadings,  for  which  reason  it  cannot  be  tak- 
en advantage  of.  Atchis(m  Co.  v,  Baldwin, 
53  Colo.  416,  128  Pac.  449.  This  is  true  un- 
less treated  as  an  Issue  as  defendant  tdalms 
the  question  of  the  time  of  notice  was.  These 
two  communications,  however,  are  more  con- 
sistent as  tendit^  to  show  that  the  questloo 
of  waiver  was  treated  as  an  Issue  than  the 
one  Is  as  tending  to  show  that  the  question 
of  tbe  time  of  notice  was  thus  treated.  The 
fact  that  the  question  of  the  time  of  giving 
the  notice  was  not  pleaded  as  a  defense  or 
thus  treated  is  borne  out  by  the  fact  that  no 
waiver  was  pleaded,  lliis  Is  another  rea- 
son going  to  show  that  neither  was  consider- 
ed as  an  issue.  For  these  reasons  the  in- 
struction to  the  jury  upon  tbe  question  of  tbe 
time  of  the  notice  was  harmless,  even  thoogta 
erroneous,  whldi  need  not  be  determined. 

[3]  By  Instruction  No.  S,  the  Jury  were 
txAA,  that  the  defendant  being  a  surety  for 
hire,  and  havti«,  for  a  compensation,  become 
surety  upon  the  bond  executed  by  tbe  defrad- 
ant  as  surety  for  the  performance  of  the  con- 
tract, it  could  not  escape  liability  by  reasons 
of  alterations  or  derlations  from  the  exact 
terms  of  said  contract  or  of  said  bond,  where 
no  damages  are  shown  to  have  resulted  to 
said  surety  by  reason  tjt  such  alterations  or 
deviations;  that  sudi  a  bond  was  la  tbe 
nature  of  an  Insurance  policy,  and  is  not  to 
be  construed  as  atrtctly  as  a  bond  executed 
by  a  noncompensated  surety  who  signed  mere- 
ly for  accomodation  of  the  principal,  etc. 
While  the  reasons  tbr  the  rules  pertaining  to 
such  bonds  and  the  contracts  which  they  are 
given  to  secure  the  fulfillment  of  wwe  Im- 
material 80  far  as  the  Jury  was  concerned, 
and  should  have  been  (Knitted,  and  wUle 
there  may  be  cases  where  such  reasons,  when 
stated  in  an  Instruction,  might  constitute 
reversible  error,  in  the  circumstances  of  tbis 
case  we  cannot  agree  that  tbe  defendant  was 
prejudiced  thereby.  The  inatmctlon,  with- 
out tbe  reasons,  correctly  states  the  law  p«^ 
taining  to  tbe  questions  ooncemlng  whidi  it 
was  given.  Empire  Go.  v.  Undenmeier.  54 
Cblo.  497, 131  Pac.  437.  Ann.  Caa.  19140, 1189; 
Messenger  v.  German  American  Co.,  47  Colo. 
448,  107  Pac.  643;  Boppart  T.  Snrety  Oh.  140 
Mo.  App.  675. 128  S.  W.  768;  American  Snrety 
Ga  V.  Fanly,  170  U.  &  333, 18  Sop.  Ct.  S5Z,42 
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Lw  BO.  977;  Bole  T.  Andeirwn,  160  Bib.  App. 
847.  142  8.  W.  888;  Bank  T.  Flclelltr  Oo.. 
126  N.  C.  820,  85  8.  E.  588,  83  Am.  St  Rep. 
682;  Bank  <rf  ^nutxwo  v.  Flddlty  ft  Depoolt 
Co.,  128  N.  O.  886,  88  S.  B..  008,  83  Am.  St 
Bep.  682;  Brown  v.  Tltte  Q.  ft  8.  Oo.,  232  Pbl. 
837,  81  AU.  410,  38  L.  R.  A.  (N.  S.)  69S;  Hew- 
ttt  T.  Watertown  Fire  Ins.  Co.,  05  Iowa,  328, 
7  N.  ^  568,  8d  Am.  Bep.  174. 

Tbe  former  4>pbiloii  wlU  be  wttbdrawD, 
and  the  Judgment  afibnaed. 

Affirmed. 

WHITS,  a  J.,  dlaaenta.  TBLLEB  and  AL- 
LBN,  JX,  not  participating. 


BENFORD  T.  TOOKET.    (No.  8682.) 
(Snprsme  Court  of  Colorado.    Not.  A,  1916. 
BdMarinc  Dtnied  Bn  Bane  May  7, 1917.) 

1.  ExcHAHoa  OT  Piopxnrr  4-ju1  Cowtbaot— 
Accouimno  roa  Pbici  on  Sau. 

Under  provision  of  contract  for  exchange 
of  propertiea  rsquirins  defendant  to  pUce  on 
the  market  and  adit  the  propwQr  reeelved  from 
plaintiff,  and  aeoovnt  to  plaintiff  far  tbe  part  of 
the  price  in  azoen  of  a  CMtaln  voount,  defend- 
ant having  elected  in  makiog  the  sale  to  take 
other  property  in  exchange  for  part  of  the  price, 
must  accoimt  th«^r  at  the  nine  at  whidi  he 
took  it:  that  ia,  the  valuatioa  agreed  on  bf  faun 
and  hie  voidee. 

[Ed.  Note.— I*or  other  caaea,  aae  Bxchange  oi 
Property,  Cent.  Dig.  S  4.] 

2.  GoimACTs  ®=975(2)— GonSIDEBATION, 

An  agreement  to  give  plaintiff  possession  of 
proper^  on  a  certain  day,  to  wlBch  be  Is  entitled 
under  exiatlng  contract,  ia  no  craudderadon  for 
release  ot  any  of  hla  rights  thmunder. 

[Ed.  Note.— For  other  caaes,  sea  Contracts, 
CSent  Dig.  JS  280-288.] 

8.  IQXCRANOK  OF  PSOPEBTT  <8=>4— COITraAOT— 
ACCODNTINO  FOB  PBICE  ON  SaLK. 
Under  contract  of  exchange  providing  for 
Iilaintiff  giving  defendant  notes  secnred  by  mort- 
gage on  the  house  received  b;r  plaintiff  from  de- 
fendant, and  defendant  selling  the  farms  re- 
ceived from  plaintiff,  and  crediting  on  said  notes 
any  sum  in  excess  of  a  certain  amount  received 
on  raid  sale,  plaintiff  may  recover  such  excess, 
and  is  not  limited  to  the  remedy  of  having  it 
credited  on  the  notes,  plaintiff  having  sold  the 
house  to  one  who  assumed  payoient  of  the  notes, 
without  transfer  of  any  right  to  tbe  continent 
credit,  and  having  aecnred  fnnn  defendant  a 
release  of  liability  on  the  notee. 

[Ed.  Note.— For  other  cases,  see  Bxchange  of 
Property,  Cent.  Dig.  {  4.] 

4.  T>T.EADING  «=>36^)  —  FaILURK  TO  MAXB 

Fin  DiNQ— .\dmi8sion  in  Answbb. 
Though  there  was  no  finding  of  a  rdeese  by 
defendant  of  plaintiff  from  liability  on  her  notes 
to  him,  defendant  cannot  question  such  fact,  hav- 
ing admitted  it  by  the  allegation  of  his  answer, 
that  on  her  sale  of  the  propwty  on  which  said 
notes  were  secured  her  Interest  in  the  payment 
thereof  ceased. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  82.] 

White,  C.  J.,  and  Bailey  and  Oarrigues,  33., 
dissenting. 

Brror  to  Dlatrlct  Court,  City  and  County  of 
Dmver ;  John  T.  Shumate,  Judge. 

Action  by  Ada  H.  Yockey  against  William 


H.  H.  Benford.  Judgnmt  for  plalntltE,  and 
defendant  brlnga  error.  Affirmed. 

Joseph  D.  Pender  and  Andrew  H.  Wood, 
both  of  Denver,  for  i^alntlff  In  error.  H.  L. 
Lubera,  of  Dwrer,  fbr  defendant  In  mrror. 

TELLER,  J.  Defendant  In  error  brought 
suit  against  the  plaintiff  In  error  to  recover 
an  amount  alleged  to  be  due  on  a  contract  for 
exchange  of  propertfee. 

[1]  DeslgtiatlDg  the  parties  as  they  appear- 
ed below,  the  plaintiff  relies  upon  a  contract 
In  writing  under  which  she  was  to  receive  a 
certain  apartment  building  owned  by  the 
defendant,  and  she  was  to  convey  to  the  de- 
fendant several  pieces  of  property.  Including 
an  86-acre  farm.  '  She  was  to  put  In  her  prop- 
erty at  $16,000,  and  to  execute  a  mortgage 
up<m  the  apartment  building  for  the  balance 
of  the  purchase  price,  viz.  $40,000.  The 
agreement  provided  that: 

"The  pr<^>ert7  conveyed  by  the  party  of  the 
second  part  [the  plaintiff]  to  the  party  of  the  first 

Eart  [the  defendant]  is  to  be  placed  on  the  mar- 
et  tor  sale  by  him,  and  if  the  same  shall  have 
been  sold  before  the  maturity  of  the  notes  hereby 
agreed  to  be  executed  by  the  party  of  the  second 
part  and  saeoied  by  mortgage  aptm  said  apart- 
ment property  for  a  price,  after  pudng  all  com- 
missions and  charges  for  selling  the  same  over 
and  above  the  sum  of  $16,000,  then  the  party  of 
tbe  second  part  shall  be  credited  upon  said  notes, 
or  such  put  thereto  aa  may  be  unpaid,  ot  the 
amount  so  received  upon  said  sale  above  said 
$16,000." 

The  .tratufoTB  were  duly  made,  and  all  the 
propertiea  transferred  the  plaintiff  to  the 
defendant  were  aold  by  tbe  latter.  The 
plaintiff  clalma  th^t  tbe  net  sum  ot  the  aalea 
above  ooata  and  expenaea  was  $18,664,  and 
demand  waa  made  for'  the  exceaa  of  ^,664. 
Ita  payment  being  refpaed,  suit  was  bronglit 
to  raoorer  It. 

There  ia  no  dispute  aa  to  the  ast  amount 
received- for  any  the  pnqwrtleB  except  tbe 
86-acre  taxta.  Tha  i^alntlfl  claims  that  the 
farm  was  sold  by  the  defendant  to  <me  Rog- 
ers, for  a  conaldemtlon  of  $13,000,  paid  by 
tbe  transfer  to  defendant  of  a  piece  of  dty 
i»vperty,  and  $6,000  in  cash.  It  Is  admitted 
tbat  the  consideration  named'  In  tbe  deed*  to 
Rogers  was  $18,000.  Defendant  dmted  that 
tbe  considwation  waa  in  fact  $18,000,  and  of- 
fered, on  tbe  trial,  to  prove  tbat  tbe  value  of 
tbe  tity  property  received  from  Rogera  was 
not  more  than  $6,000.  The  offer  was  refused. 

It  is  now  contended  that  tbe  court  should 
have  considered  the  actual  value  of  the  prop- 
erty, and  not  tbe  value  stipulated  In  tbe  deed, 
or  by  tbe  parUes.  We  cannot  agree  with  this 
contention.  The  defendant  waa  required  by 
tbe  cmtract  to  place  tbe  property  on  the 
market  and  sell  it.  If  be  (dune  to  take 
property  in  exchange,  be  ought  CO  aooonnt  for 
tbat  pn^rty  at  the  value  at  .iiliidi  be  took 
It ;  in  otbn-  words,  at  the  agreed  valuation 
aa  between  him  and  Rogers. 

Tbe  principal  error  discussed  is  tbat  tbe 
evidence  was  insufflclent  to  support  the  find- 
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Ing  in  favor  of  plaintiff  on  thlB  qneatlon  of 
consldeiation.  Tbere  was  a  good  deal  of 
eridoice  on  twth  sides  of  the  question,  and  on 
this  conflicting  evidence  the  trial  court  found 
In  flavor  of  the  plaintiff.  We  cannot  soy  that 
it  was  not  Justified  in  so  A<Aag,  and  the  flnd- 
li^  will  not  be  disturbed. 

[2]  One  of  the  defenses  was  that  an  oral 
contract  was  entered  Into  by  the  parties,  sub- 
sequent to  the  making  of  the  written  con- 
tract, and  before  any  part  of  said  contnct 
had  been  performed,  whereby  the  defendant 
was  relieved  of  any  obligatloa  to  place  aald 
term  on  the  market  or  to  sell  It;  and  that 
the  farm  was  to  be  considered,  to.  carrying 
out  the  contract,  as  if  sold  for  ^8,000.  When 
testimony  In  support  of  this  defense  was  of- 
fered, objection  was  made  to  it  on  the  gronnd 
that  the  craitract  sought  to  be  proved  .was 
within  the  statute  of  frauds;  and  that  It 
was  without  consideration.  The  evidence 
was  In  part  by  deposition,  and  so  mxKii  of  the 
dep08lti(His  as  related  to  the  oral  contract 
was  ezdnded.  The  testimony  of  Snell,  a 
witness  tor  the  defendant,  <m  the  oral  con- 
trad^  was  excluded  under  the  ra,me  objection. 
These  rulings  are  assigned  as  «ror.  Wheth- 
er or  not  the  excluded  evidence  tended  to 
show  a  contract  of  sale,  and  so  was  void  be- 
cause not  in  writing,  need  not  be  determined, 
becanse  the  objection  that  there  was  no  con- 
alderatim  shown  was  good.  Beyer's  testi- 
mony as  to  this  new  contract  is  as  follows: 

"At  thia  time  and  In  consideration  of  aaid 
Ada  M.  Tookey  gettinft  the  posaeesion  of  the  1. 
X.  L.  Apartment,  on  the  15th  of  Ootober,  1908, 
said  Ada  M.  Yockey  agreed  to  acce^  the  net  sum 
of  ^000  as  consideration  of  the  S5  acres  men- 
tioaed  In  the  contract.  Thia  was  accepted  by 
Benford,  and  tiie  deal  was  closed  according  to 
this  verbal  agreement." 

The  defendant's  report  of  the  conversation, 
as  set  out  in  his  deposition.  Is : 

"Well,  if  1  remember,  Mrs.  Tockey  came  into 
the  (^ce  and  said:  'I  have  a  ctance  to  sell  the 
85  acres  for  $8,000,  but  I  will  have  to  pay  a 
oommissitH).  I  don't  want  to  do  that/  'well 
now,'  I  says,  'Mrs.  hockey,  if  yon  want  to  let 
me  have  the  86  acres  for  $8,000,  there  will  be 
no  commission.'  She  said,  'All  right,  yuu  can 
have  it.'   So  tl>9t  ended  that." 

Mr.  Snell  testified  that  Benford  said  to 
Mrs.  Yockey,  who  had  said  she  could  sell 
the  farm  for  $8,000,  but  dldnt  want  to  pay  a 

commiBsion : 

•'  'Well,  if  you  will  take  $8,000  for  that  place, 
why  don't  you  let  me  have  it?'  Mrs.  Tockey 
said  she  would." 

There  was  no  other  testimony  on  this  sub- 
ject offered. 

It  Is  nrged,  however,  that  a  consideration 
Is  shown  by  Beyer's  testimony,  according  to 
which  it  consisted  of  the  agreement  to  give 
Tockey  poss&sslon  of  the  apartment  on  Octo- 
ber 15th.  But  that  cannot  serve  as  a  oon- 
sideratlon,  because  she  was,  by  the  terms  of 
the  written  contract,  entitled  to  such  posses- 
sion on  that  date.  There  was,  tbenton,  no 


error  In  ezeludlnt  lUs  teettmony,  since  it 
could  not,  withont  evidence  of  a  omsldeni- 
tion,  establish  a  new  ocmtract  to  take  the 
place  of  Uie  contract  in  writlngr  and  there  1» 
no  snch  evidence. 

ri]  It  Is  farther  urged  that  in  any  event 
the  mtmey  Judgment  Is  wrong,  since  the  con- 
tract provided  only  for  a  credit  on  plaintiff's 
notes,  and  she,  having  been  released  from  ob- 
Ugation  thereon,  had  no  right  of  credit,  and 
henoe  no  right  of  action.  The  correctness  of 
this  contention  must  be  determined  by  a  con- 
sideration of  tbe  contract  and  tlie  drcnm- 
stoncea  under  which  it  was  made.  Mn. 
Tockey  conveyed  the  lands  to  B«iford  as  a 
paymrat  of  $10,000  on  Oss  property  he  con- 
v^ed  to  her,  reservliv  an  interest  In  ber 
proiKrty  tx>  the  extent  that  It  m^ht  sell 
above  said  sum.  This  Interest  was  Mi^. 
Todcey's,  and  the  contract  provided  that 
anything  received  by  Benfbrd  on  sale  of  tbe 
lands  above  $16,000  shiMiId  be  credited  on 
the  notes  which  she  owed  him.  She  was 
thereby  to  receive  pay  for  the  Interest  re- 
served. When,  however,  she  was  released 
frwn  liability  on  the  notes,  dte  stiU  owned 
this  Interest  altt  the  lands,  she  not  having 
transferred  to  Mudd,  who  assumed  the  lia- 
bility on  the  notes,  any  right  to  this  credlL 
To  give  her  cjredlt  <m  the  notes  was  a  natu- 
ral way  of  paying  her  for  the  reserved  Inter 
est  In  the  land  when  sold;  and  it  Is  not  rea- 
sonable to  suppose  that  It  was  Intended  to  be 
the  exclusive  mode  of  payment.  If  she 
could,  as  she  did,  s^  the  apartment  house 
and  Induce  the  buyer  to  assume  tbe  payment 
of  the  notes,  without  transferring  the  right 
to  this  contingent  credit,  there  Is  nothing  to 
show  an  Intention  that  she  should  release 
such  interest  to  Benford.  The  fact  that  she 
reserved  it  shows  that  she  thought  It  ot  val- 
ne,  and  without  evidence  that  she  cared  for 
it  only  as  a  possible  source  of  credit  on  her 
notes,  we  cannot  assume  that  she  so  regarded 
It  There  Is  nothing  in  this  Inconsistent 
with  her  securing  a  release  from  BenftH^  on 
the  notes,  nor  has  anything  been  done  lu  the 
premises  which  makes  it  Impossible  to  cany 
out  tbe  contract  according  to  Its  clear  Intent. 
Any  other  view  would  give  to  Benford  the 
excess  above  $16,000  without  any  considera- 
tion -therefor. 

[4]  It  Is  urged  that,  because  tbe  court  re- 
fused to  find  as  to  Mrs.  Tockeys  release  on 
the  notes,  she  is  entitled  only  to  credit  there- 
on; but  plaintiff  In  error  cannot  now  ques- 
tion tbe  fact  of  the  release,  he  having  admit- 
ted In  the  answer  that  on  the  sale  to  Hndd 
"her  interest  In  tbe  payment  of  said  notes, 
and  In  all  credits  that  might  be  made  there- 
on thereafter  ceased." 

Finding  no  error  In  the  reewd,  the  Judg- 
ment Is  affirmed, 

WHITB.  O.  J.,  and  BAILEY  and  OAR- 
RIOUBS,  JJ.,  dissent 
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CONTINENTAL  OIL  GO.  t.  JAMBSON. 
(Na  8010.) 

(Supreme  Court  of  Hontasa.    April  2S,  1917.) 

1.  Attachkekt  «=»77  —  AnTDAviT  —  Negkb- 
sm. 

Presenting  to  the  clerk  oS  court  an  afiBdavit 
containing  the  avernients  mumerateO  in  Ilev. 
Codes,  S  6657,  is  essential  to  thd  isanance  of  a 
valid  writ  of  attachment 

iEfd.  Note.— For  other  caaei,  see  Attachment, 
Cent.  Dig.  »  204-206.] 

2.  Attacbkent  «3»91~"APFiDAvrr"~SursT- 

CIENcr. 

Under  Rev.  Codes,  S  7988,  defining  "affida- 
vit" as  a  written  declaration  under  oath,  etc., 
a  paper  intended  as  an  affidavit  for  attachment, 
but  not  signed  or  Mated  hj  a  notary,  is  its 
face  inanfficlent 

tE!d.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  SI  231-237. 

For  other  defioltions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Affidavit.] 

3.  Attachment  «s»247— PBOcEEDino  to  Dib- 

CHAfieS— OFPOBINO  AmDAVlTS. 

Under  Rer.  Codes,  {  6682,  prtmding  thi^,  if 

motion  to  discharge  an  attachment  he  made  apon 
affidavits,  the  plaintiff  may  then,  but  not  other- 
wise. oSet  affidavits  in  opposition,  affidavits  can- 
not be  attani  to  shov  that  a  notary's  seal  was 
omitted  hj  mistake,  wtiere  the  motion  is  made 
upon,  the  record,  although  such  affidavits  might 
have  been  used  on  a  motion  to  amend  the  attach- 
ment affidavit,  under  the  express  provisions  of 
section  6688. 

riild.  Note.— For  other  cases,  gee  Attachment, 
Cent.  Dig.  {§  846,  852-867.] 

4.  Attachment  *=aX09— Affidavit  — Scm- 

CIENOY. 

Ilev.  Codes,  £  6657,  requiring  affidavits  for 
attachment  to  state  the  indebtedness  has  not 
been  secured  by  any  UKvtgoge,  etc.,  or,  if  ong- 
inally  wo  tecnrcd,  such  security  has  become  val- 
ueless, is  not  complied  with  by  an  allegation  that 
the  debt  is  not  secured,  since  it  does  not  negative 
the  implication  that  it  was  previously  secuied. 

[Sd.  Note.— For  other  eases,  see  Attachment, 
Cent  Dig.  i  240.] 

Appeal  Jrom  District  Court,  Phillips  Coun- 
ty; Frank  N.  Utter,  Judge. 

Action  by  the  Continental  Oil  Company 
against  3.  W.  Jameson.  From  a  Judgment 
discharging  a  writ  of  attadimeot,  plain tifC 
appeals.  AlBrmed. 

•  W.  B.  Sands,  of  dhlnook,  and  Nolan  ft 
Donovan,  of  Butt^  fbr  aivellanL  B.  B. 
O'Keefb,  of  Chinook,  for  respcmdent 

EOLLOWAy,  J.  The  Continental  OU  Com- 
pany commenced  an  action  against  J.  W. 
Jameson  to  ^force  payment  for  certain 
goods,  wares,  and  merchandise  sold  and  de- 
livered to  the  defendant.  A  writ  of  attacb- 
ment  was  issued,  and  j^&pexty  belonging  to 
tte  defendant  seized.  A  motion  to  discharge 
the  attaAhment.  on  the  ground  that  an  af- 
fidavit had  not  been  presented  at  the  ttme 
the  writ  was  Issiied,  was  granted,  and  plain- 
tiff airpealed  from  the  order. 

At  the  time  the  wilt  was  Issued  the  plain- 
tirr  filed  with  the  <derk  of  the  court  the  foi- 
lowlng  writing: 


"Affidavit  of  Attachment. 
"State  of  Montana,  County  of  Blaine— si.: 

"W.  B.  Sands,  being  duly  sworn,  says:  That 
he  is  the  attorney  for  plaintiff  in  the  above- 
entitled  action.  That  the  defendant  in  the 
said  action  is  indebted  to  It  in  the  sum  of  eight 
hundred  sixty-one  dollars,  lawful  money  of  the 
United  StatM,  over  and  above  all  legal  set-offs 
and  counterclaims,  upon  an  express  contract 
for  the  direct  payment  of  money,  to  wit:  A 
balance  due  for  merchandise  sold  by  plaintiff 
to  defendant  of  eight  hundred  sixty-one  dollars. 
That  the  same  is  now  due,  and  that  the  payment 
of  the  same  is  not  tccured  by  any  mortgage,  lien, 
or  pledge  upon  real  or  personal  property.  That 
the  attediment  is  not  sought,  and  the  action  ia 
not  prosecuted  to  hinder,  delay,  or  defraud  any 
creditor     the  defendant.  W.  B.  Sands. 

"Subscribed  and  sworn  to  before  me  this  6th 
day  of  Nov.,  A.  D.  1915.   

"Notary  Public  for  Montana  Reddlnr  at 
(Ainook,  Montana. 

"My  (XMBmission  ezpires," 

[1-3]  An  Indispensable  prereqiiislte  to  the 
Iteoance  of  a  valid  writ  of  attachment  Is  the 
presentation  to  the  cleric  of  the  court,  by  the 
plaintiff,  of  an  aflSdavit  containing  the  aver- 
ments enumerated  in  section  6657,  Berlsed 
Codes,  ^^tlon  7986,  Revised  Codes,  defines 
an  affidavit  as  foUows: 

"An  affidavit  is  a  written  declaration  undn 
oath,  made  without  notice  to  the  adverse  party." 

On  the  face  of  the  paper  copied  above  it 
is  not  an  affidavit,  for  the  declarations  con- 
tained tberedn  do  not  purport  ttf  be  made  un- 
der oath,  or  before  an  officer  authorized  to 
administer  an  oath.  It  Is  a  mere  ex  parte 
statement  by  Mr.  Sands.  If,  as  a  matter  of 
fact,  an  oath  was  administered,  and  the 
statements  In  the  writing  received  the  sanc" 
tion  of  the  oath,  but  the  officer  n^lected  to 
sign  his  name  to  the  Jurat,  the  writing  was 
subject  to  amendment  under  the  express 
provisions  of  section  6683 ;  but  plaintifr  did 
not  ask  to  ameod  the  writing,  but  contented 
itself  with  presenting  affidavits  in  opposi- 
tion to  the  motion  to  discharge,  to  the  effect 
that  the  declarations  eostatned  In  the  writ- 
ing were  made  under  oath,  and  4nad- 
vertence  the  officer  omitted  his  signature. 
In  flupport  of  an  application  to  amend,  these 
affidavits  would  have  been  proper,  but  in 
opposition  to  tbe  motion  they  are  entirely 
out  of  place. 

The  motion  to  discfaai^  was  made  upon 
tbe  record  and  not  upon  affidavits.  Section 
6682,  Revised  Codes,  provides: 

"If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant  hut  not  oihenoiae,  the 
plaintiff  may  oppose  tbe  same  by  affidavits  or 
other  evidence*  in  addltim  to  those  on  which 
the  attachment  was  made." 

In  tbe  absence  of  an  aiqpUcatlon  to  amend. 
tbe  trial  court  bad  before  It  nothing  to  dis- 
close the  true  character  of  tbe  writing,  and 
its  order  was  commanded  by  section  6683. 

[4]  Tbe  writing  Is  also  defective  in  sub- 
stance as  well  as  in  form.  Section  6667 
above  requires  that  tbe  affidavit  shall  con- 
tain the  statemrat  that  payment  of  tbe  In- 
dcbtednees  AM  not  been  secured — 
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^7  any  mortgage  or  lien  npon  real  or  personal 
property,  or  any  pledge  of  personal  property,  or, 
if  orlgioally  so  secured,  that  such  Bccurlty  has, 
without  any  act  of  the  plaintiff,  or  the  person  to 
whom  the  secarity  was  giren,  become  valuelesB." 

The  purpose  of  this  requirement  ts  ob- 
vious. Tbere  la  but  one  action  for  the  re- 
covery of  debt  secured  by  mortgage  upon 
real  or  personal  property,  viz.  foreclosure. 
Rev.  Codes,  {  6861.  If,  however,  the-  debt 
was  originally  secured,  but  without  fault 
of  the  plaintiff,  or 'the  person  to  whom  tlie 
security  was  given,  the  security  has  become 
valueless,  an  attachment  may  issue,  pro- 
vided the  facts  be  disclosed  In  the  affidavits. 

The  stat^ent  In  this  Instrument  that  pay- 
ment of  the  debt  ii  not  tccured  falls  short  of 
the  requirements  of  the  statute.  It  is  clear- 
ly referable  to  the  date  npcm  which  the  writ- 
ing was  prepared  or  tendered  to  the  <derk; 
and,  though  the  debt  may  not  have  been  se- 
cured at  that  time,  it  does  not  negative  the 
fair  implication  that  it  was  secured  at  some 
time  prior  thereta  Indeed,  the  statement  ts 
pregnant  with  the  admlsdon  that  the  debt 
had  been  secured,  and  mnlts  altt^ether  any 
explanation  whldi  would  warrant  an  attach- 
ment Snbatantlal  compliance  with  the  re- 
quirements of  the  statute  ia  necessary  to  au- 
thorize the  issuance  of  a  valid  writ  For 
this  additional  reason,  the  court  was  JostA- 
fled  In  maMng  the  ordra. 

The  ordur  is  affirmed. 

Affirmed. 

BRAimiT,  a  J.,  and  SANMKR,  J.,  ooa- 
cnr. 


OREOORT  T.  OREGON  EltUIT  JUIOE  GO. 
(Supreme  Court  of  Oregon.   May  1,  1917.) 

1.  Troves  ahd  Oonvebsion  «=99(1)  —  Con- 
version. 

Refusal  to  Burrmder  an  article  to  the  owner 
entitled  to  its  possessiMi  Is  a  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  |  68.] 

2.  OoNTuoTS  «=»9(1)  — AoBEiinnt  to  Oon- 
TRAci^MErriNG  OF  Minds. 

There  is  not  the  necessary  meeting  of  minds 
where  the  terms  of  the  chattel  mortgage  which 
parties  agree  shall  be  executed  and  substituted 
for  a  lien  giving  right  to  posaeaioD  are  not 
agreed  oa  with  certainty. 

[Ed._Note.— iTor  other  case^  see  Contracts, 
Cent  Dig.  H  lO-iS,  17,  uHo.] 

S.  Tboveb  and  Convxssion  «=»35— Right  to 

Possession— BuBDEiT  of  Pboof. 
Plaintiff  claiming  conversion  because  of  de- 
fuidant,  having  ■  lien  on  the  chattel  mtltling 
him  to  possession,  having  agreed  to  accept  a 
chattel  mortgage  and  iiermit  removal  of  the  arti- 
cle, and  then  having  refused  to  accept  a  tender* 
ed  note  and  mortgage,  has  the  burden  of  show- 
ing that  the  terms  «  tin  mortgage  were  definite- 
ly agreed  oo,  and  tender  of  a  not*  and  nuHrtgage 
in  eonformitj. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Converslwi,  Ceat,  Dig.  S|  216,  216.] 

Department  1.  Ai^ieal  frntn  Olrcoit  Court, 
Marion  County ;  Percy  R.  Kelly,  Judge. 


Action  by  J.  S.  Gregory  against  the  Or^on 
Fruit  Juice  Company.  Judgment  for  plain- 
tiff, and  defendant  ai^eala.  Reversed,  with 
instructions. 

This  is  an  action  to  recover  damages  for 
the  conversion  of  an  hydraulic  pressing  ma- 
chine and  equipment  It  appears  that  plain- 
tiff Installed  his  machine  In  the  defendant's 
place  of  business  at  Salem  for  use  during  the 
berry  season  Of  1915.  The  machine  was  in- 
complete when  Installed,  and  plaintiff  was 
unable  to  purchase  tbe  parts  needed  to  equip 
it  for  the  WOTk  contemplated.  The  defend- 
ant agreed  to  advance  the  necessary  funds  for 
this  purpose,  taking  a  Hen  on  the  n^nfthjne  for 
its  security.  The  advances  of  the  defendant 
aggregated  about  ^400.  On  June  11,  1915, 
the  parties  entered  into  a  writtwi  contract 
whereby  defendant  agreed  to  pay  plalnUfT  30 
cents  an  hour  for  his  services  and  tbe  use  of 
tbe  machine.  Plaintiff  agreed  "to  give  bis 
interest  bearing  note  for  the  sums  of  money 
advanced,  same  to  be  payable  on  or  before 
June  1,  1916,"  and  to  give  a  bill  of  sale  or 
chattel  mortgage  to  secure  the  nota  The 
agreement  pro\'lde8:  "It  is  further  under- 
stood and  agreed  that  said  moneys  so  ad- 
vanced acts  as  a  lien  upon  said  hydranllc 
pres^g  madiine."  Tbe  machine  was  used 
in  defeudajit's  plant  during  tbe  berry  season 
of  1915,  and  plalntlfT  ceased  wording  there- 
in about  the  end  of  July.  He  had  made  ar- 
rangements to  press  apples  at  Lebanon,  and 
desired  to  take  the  machine  there  for  that 
purpose.  He  admits  that  defendant  was  not 
repaid  Its  advances,  and  makes  no  claim  that 
it  waived  its  lien.  Plaintiff  does  contend  that 
subsequent  to  June  11,  1915,  an  agreement 
was  entered  Into  whereby  defradant  consent- 
ed to  accept  a  chattel  mortgage  for  the 
amount  of  its  debt  and  to  permit  plaintiff  to 
remove  the  press  out  of  the  county  to  Leba- 
non. Defendant  refuged  to  surrender  the  ma- 
chine, and  plaintifr  brought  this  action,  claim- 
ing damages  in  the  sum  of  $2,(^.93.  Of  this 
sum  $564.93  Is  alleged  as  the  value  of  tbe 
machine;  the  remainder  of  the  damage  is 
predicated  on  the  Interference  with  plalntUTs 
plans  to  use  the  machine  at  Lebanon.  TbB 
Jury  rendered  a  vordlct  for  plaintiff  in  the 
sum  of  $226,  oa  whidi  Judgment  was  altered. 
Defendant  appeals. 

William  H.  Trlndle,  of  Salem,  for  ai^- 
lant  Frederick  S.  Lamport  of  Salem,  for 
respondttit 

McCAMANT.  J.  (after  stating  the  fftcta  a» 
atove).  [1]  At  Che  conclusl(Hi  of  plaintiff's 
testimony  the  defendant  moved  for  a  non- 
snit  and  orror  is  assUpied  on  tlie  denial  of 
this  motion.  Platotiff  bases  his  <dalm  of  oon- 
v«rsl«i  on  tbe  refusal  of  tbe  defoidant  to 
permit  him  to  take  the  machine  to  Lebanon. 
If  plaintiff  was  entitled  to  the  possession  ct 
the  machine  tiie  refiosal  ot  tbe  defendant  to 
surrendM  It  was  a  conversion.  Budd  t. 
Multnomah  Street  Ry.  Co.,  12  Or.  271.  274» 
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7  Pac.  99,  im  (58  Am.  Bep.  856).  In  Ola  case 
the  conrt  said: 

"The  wrong  lies  in  the  interference  with  the 
owner's  rislit  to  do  as  he  will  with  his  own. 
Whoever  <)oe8  this  in  any  mannsr  sabTeraiTe  of 
the  owner's  right  to  enjoy  or  control  what  is  hia 
own  is  gailty  o{  a  conversion."  ^ 

[2]  Was  plaintifl  eirtltled  to  the  possession 
of  the  machine?  It  ia  conceded  tbat  the 
agreement  ot  Jnne  11th  gave  defendant  the 
right  of  posseesiOD  as  an  inddent  to  its  lien. 
Plaintiff  relies  wholly  on  an  allied  Buhse- 
quent  agreement  made  with  defendant  where- 
by defendant  covenaoted  to  accept  a  <^attel 
mortgage  and  permit  the  removal  of  the  ma- 
chine. It  is  conceded  that  when  a  note  and 
chattel  mortgage  were  tendered  defmdant  re- 
fused to  accept  them.  We  are  therefore  call- 
ed ni>on  to  determine  whcfther  there  was  any 
evidence  of  such  a  snbsequent  agreement, 
and  whether  the  note  and  mortgage  tender- 
ed were  in  conformity  thereto. 

We  think  th^  was  some  evidence  that  de- 
fradant  agreed  to  accept  a  chattel  mortgage, 
althou^  plalntlS's  teotimony  on  this  subject 
Is  contradictory.  There  is  also  evidence  from 
which  the  jury  coald  find  that  the  parties 
agreed  <m  $365.93  as  the  debt  to  be  secared 
by  the  mortgage,  and  June  1,  1916,  as  the 
date  of  maturity  of  the  note.  The  evldoice 
also  jnstlfles  the  conclusion  that  the  chattel 
mortgage  to  be  given  was  to  be  In  such  form 
as  to  permit  plaintiff  to  take  the  machine  to 
IJebsnon.  The  evidence  Is  silent  as  to  all  oth- 
er proTlsl<ms  In  the  contract  In  the  caae  of 
Holti  V.  Olds,  164  Pac.  583,  decided  April  10, 
1917,  we  considered  the  effect  of  an  agre^eut 
to  make  an  agreement.  The  law  a»  announc- 
ed in  that  <H)iui<N]i  is  as  follows: 

"It  is  indeed  ctHDpetent  for  parties  to  enter 
Into  a  preliminary  agreement  looking  to  the  ex- 
ecution of  a  consequent  one  in  the  future.  We 
have  daily  examples  of  that  Idnd  in  bonds  for 
deeds  or  ui  craitracts  for  insurance,  the  policies 
€d  which  are  yet  to  be  issued.  But  In  all  cases 
the  minds  of  the  parties  must  meet  on  the 
terms  not  only  of  the  present  convention,  but 
also  as  to  those  of  the  covenants  yet  to  be  ex- 
ecuted. If  this  rule  be  not  observed  in  the  stipu- 
lation and  a  substautial  part  la  left  open  for 
further  settlement  without  a  canon  by  which 
the  subsequent  negotiatioos  may  be  controlled 
there  is  no  ageregatio  mentium  so  sssential  to 
every  contract." 

[I]  The  burden  devolved  on  plaintiff  to 
prove  an  executory  agreement  to  execute  a 
chattel  mortgage  certain  wlUiln  the  rule  an- 
nounced in  the  above  case  and  the  tender  of 
a  note  and  mortgage  conforming  thereto.  In 
our  opinion  he  has  failed  to  do  so.  The  only 
note  and  mortgage  tendered,  so  far  as  the 
record  shows,  were  dated  September  11, 1915 ; 
the  note  bears  interest  only  from  that  date. 
It  appears  that  a  portion  of  the  defendant's 
advances  were  made  In  April  and  the  bulk 
of  them  in  June.  Tliere  is  no  evidence  that 
defendant  waived  interest  earned  prior  to 
September  11th.  The  mortgage  tendered  pro- 
vided that  on  default  defendant's  remedy 
shonld  be  to  sell  the  prt^erty  at  a  sale  had 


under  his  own  direction.  Under  section  7411, 
It.  O.  Xk,  such  remedy  Is  exclusive.  The  de- 
fendant may  well  have  preferred  the  reme- 
dy provided  by  statute,  eliminating  as  It  does 
some  oUl^atlons  whidi  the  law  imi>08es  on  a 
mortgagee  under  the  covenants  of  the  mort- 
gage tendered.  The  instrument  tendered  is 
out  of  harmony  with  plaintiff's  testimony  in 
tliat  it  fortidB  the  removal  of  the  security  from 
Marlon  county  withont  the  written  consent  pf 
the  mortgagee.  The  note  tendered  was  un- 
stamped as  required  by  the  internal  revenue 
law  then  In  force,  and  if  defendant  had  ao- 
oepted  It,  appreciating  this  fact  it  would 
have  been  guilty  of  a  misdemeanor.  Ben- 
der's War  Beveune  Iaw,  p.  66 ;  Act  of  Con- 
gress, approved  October  22, 1914,  f  9  (38  Stat 
756,  c.  331).  Defendant  was  justified  In  re- 
fusing to  accept  the  note  and  mortgage  ten- 
dered. 

Our  attention  Is  called  to  a  line  of  au- 
tliortty  holding  that  when  a  (Aeck  is  tradered 
as  payment  and  the  creditor  refuses  the  ten- 
der on  some  other  ground,  be  cannot  subse- 
quently object  to  the  tender  because  It  was  in 
the  form  of  a  check.  Plaintiff's  all^tians 
and  proofs  do  not  bring  him  within  this  prin- 
ciple of  law.  He  does  not  allege  k  waiver  of 
proper  tender,  and  the  proof  shows  that  de- 
fendant assigned  no  reason  for  refusing  the 
tender.  There  being  no  evidence  that  the 
minds  of  the  parties  ever  met  In  an  agree- 
ment sut>sequent  to  June  11,  1915,  defoidant 
was  entitled  to  posses^Mi  of  the  machine  un- 
der the  agreement  of  that  date. 

The  drcult  court  erred  in  denying  the  mo- 
tion for  a  nonsuit.  Hie  judgment  Is  revers- 
ed, and  the  lower  couit  Inatrocted  to  enter 
judgment  of  nonsuit 

BURNETT,  BENSON,  and  HABBIS.  JJ^ 
concur. 


HAYDBN  et  aL  v,  CITY  OF  AgrrOMA. 
(Supreme  Court  of  Ongm.   Hay  1,  1917.) 

1,  Appeal  and  Ebsob  ^9733— Abbionicent 

or  E&BOS— SUFTICI^HCY. 
Under  the  rule  of  the  Supreme  Court  requir- 
ing that  appellant  set  out  briefly  and  conefselj 
the  errors  relied  on,  where  the  bill  of  exceptions 
shows  that  plaintifl  appellants  pointed  out  to 
the  lower  'court  with  precision  and  great  d^all 
what  their  contentions  were,  and  such  conten- 
tions are  presented  in  the  Supreme  Court  in 
plaintiffs*  bri^  with  the  same  clearness,  the 
assignment  of  error  that  the  trial  court  erred 
in  nf>t  roidaing  judgment  for  plaintiffs  in  a 
larger  amount  is  sufficient  since  the  rule  should 
be  construed  reasonably  and  liberally  to  pro- 
mote justice,  and  not  so  as  to  embarrass  suitors 
by  unnecessary  restrictions. 

[Ed.  NtOit.—Vot  other  eases,  see  ^peal  and 
Error,  Cent  Dig.  H  8025-3027.] 

2.  MUHICIPAI.  OOBPOEATIOHB  «»8e0(l)— IH- 

PBOVEMENT   CONTBAOTS  —   DELATING  CON- 
TBACTOBS— ReOOVEET  ON  QtrANTOM  MEBUrT. 
Where  a  city,  by  enlarpng  the  excavation 
and  by  imposing  burdensome  methods  of  doing 
the  work,  delayed  its  contractors  for  a  dam  so 
that  they  could  not  begin  the  laying  of  concrete 
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until  the  fall,  and  the  most  bordeiuome  portion 
of  the  work  had  to  be  done  in  the  winter  season 
under  most  disadTantageouB  conditions,  the  con- 
tractors were  entitled  to  recover  on  a  quantum 
meruit  for  the  excess  cost  incurred  by  them. 

[Ed.  Note.— For  other  casee,  see  Munidiml 
Corporations,  Cent.  Dig.  S  802.] 

3.  Municipal  Cobpobations  €=>374(4)  —  IH- 
PHovE5£ENTS  —  Rights  of  Conmactobs— 
Quantum  MEBun^BviDEScr. 

In  an  action  against  a  city  by  its  contractors 
t6  erect  a  dam  to  recov^  on  a  quantum  meruit 
for  work  without  the  contract,  the  contract 
was  admissihle  as  establishing  the  standard  of 
value. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  IS  906,  910.] 

4.  Municipal  Oobpobations  ^»30O(6)  —  Im- 

FROVEUBNTS-^DXTRA  WOBK— RECOVEET. 

So  far  as  work  done  witiu>ut  their  contract 
by  contractors  with  a  city  to  erect  a  dam  con- 
forms to  tlie  contract  in  character  and  in  the 
conditions  under  which  it  is  done,  the  contract 
price  will  govern  the  contractors'  ettra  recov- 
ery on  a  Quantum  meruit  against  the  dtj. 

[i:d.  Note.— -For  <A\ux  cases,  see  Municipal 
Corporations,  Cent.  IMg.  $  892.1 

6.  Municipal  Cobpobations  «=»360(6)  —  Bx- 
TBA  Work— Rbcovebt  on  Quantum  Mbb- 

UIT. 

When  contractors  with  a  city  to  erect  a 
dam  did  eitra  work  under  bordensome  condi- 
tions not  within  the  contemplation  of  the  par- 
ties when  the  contract  woa  made,  the  deviations 
from  the  contract  being  so  material  as  to  entire 
the  contmctors  to  recover  on  a  quantum  meruit, 
the  recovery  allowed  should  take  the  form  of 
damngcs  adequate  to  compensate  for  the  addi- 
tional burdens,  which  damages  should  be  added 
to  the  contract  pricfc 

[Ed.  Note.— For  other  cases,  see  .Muidiopal 
CorporationB,  Cent  Dig.  %  892.] 

0.  Affbax.  and  Bbbob  «=3l010(l)— Rctiew— 
Findings  of  Coubt  Without  juet. 
In  trying  a  case  without  a  jury,  the  circuit 
court  exercised  the  functions  of  a  juir,  and  its 
findings,  having  the  force  and  effect  of  a  special 
verdict,  and  entitling:  plaintiffs,  in  whose  favor 
they  were,  to  the  benefit  of  any  conclusions  of 
law  arising  from  them,  are  Innding  on  the  Su- 
preme Court,  unless  wholly  without  support  in 
evidence. 

[Ed.  Note.— For  other  eases,  see  Appeal  aud 

Krror,  Cent  Dig.  H  3979-396L1 

T.  Appeal  and  Ebbob  «=:>1011(1)— Bxtibw— 
Finding  on  Conflictino  Tbstikont. 
A  finding  on  coiillicting  testimony  made  by 

the  circuit  court  trying  a  case  without  a  jury  is 

blading  on  the  Supreme  Court. 
Il!>l.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {§  398»-3»88.] 

8.  Pleading  €=:>3S5— Bill  of  Pabtioulabb— 
IjImitation  of  Pboof. 

When  a  bill  of  particulars  is  furnished  as 
required  by  statute  or  by  the  order  of  a  court 
of  competent  jurisdiction,  the  party  fumisfaing 
it  is  confined  in  his  proof  to  the  items  allied 
therein,  though  he  may  offer  proof  of  the  value 
of  the  items  uong  other  lines  than  those  alleged 
in  the  bilL 

[Ed.  Note.— For  other  cMes,  see  Pleading, 
Cent.  Dig.  I  1299.] 

9.  Pleading  «=»314— Bill  of  Pabticulabb 
—Statute. 

Vnder  Or^on  law,  a  bill  of  particulars  is 
demnndable  only  under  the  provisions  of  L.  O.  L. 
I  SI,  and,  unless  the  complaint  alleges  an  ac- 


count, a  bill  of  particulars  is  not  demandable 
under  tiie  section. 

[Ed.  Note.— For  other  esses,  see  Fleadioc. 
Cent  Dig.  U  952.  953.] 

10.  Account,  Action  on  «b»2— Conraotobs' 

Action. 

An  action  against  a  city  by  its  contractors 
to  erect  u  dam  to  recover  on  a  quantum  meruit 
for  the  excess  cost  of  doing  the  work  Incnrred  on 
account  of  the  city's  increasing  the  amoont  of 
excavation  and  delaying  the  work,  was  not  an 
action  on  an  account. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  S|  1,  2.] 

11.  Pleading  €=s385— Bill  of  Pabticulabs 
—Limitation  of  Testimont — Statute. 

In  an  action  against  a  city  by  its  contrac- 
tors to  erect  a  dam  to  recover  the  reasonable 
cost  of  extra  work,  where  the  contractors  fur- 
nished an  account  on  demand  of  the  city,  the 
action  not  being  on  an  account,  so  that  a  bill 
of  particulars  was  not  demandable  under  L.  O. 
L.  i  84,  the  account  furnished  ctwld  not  be  used 
to  shut  out  testimony  otherwise  competent  in 
the  absence  of  showing  that  the  dty  had  been 
misled. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  1209.] 

12.  Account  Stated  ^=o20(1)  —  Acoountihq 
MoNTb  BT  Month. 

Where  contractors  with  ft  city  to  erect  a 
dam  ftrequently  complained  to  the  city's  repre- 
sentatives that  much  more  excavation  was  de- 
manded of  them  than  they  were  required  by  the 
contract  to  render,  and  notified  the  city's  r^ 
resentatives  several  times  that  they  would  ex- 
pect additional  compensation,  there  was  not  an 
accounting  month  by  month  as  matter  of  law 
because  the  contractors  in  a  number  of  cases 
marked  monthly  estimates  of  their  work  O.  K. 
over  their  signature  and  accepted  90  per  cent, 
of  the  contract  price  therefor  in  accordance  with 
the  contract,  the  elemaits  of  estc^pel  being  lack- 
ing. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Gent.  Dig.  H  8, 96.1 

13.  EriDBNCB  «s^$W  —  Bxfbbt  Btxdence- 
Qualification  or  Witness. 

In  an  action  against  a  city  by  its  contrac- 
tors '  to  erect  a  dam  to  recover  on  a  quantum 
meruit  for  extra  work,  a  plaintiff,  who  had  been 
in  the  contracting  business  for  12  years,  the  ex- 
cavation of  material  having  been  part  of  the 
work  in  which  he  bad  been  engaged,  was  qualified 
to  testify  as  to  what  is  the  usual  aui  ordinary 
way  of  making  an  excavation. 

[Ed.  Note.— For  other  caaea,  see  Evidence. 
Cent.  Dig.  S  2353.] 

14.  EVIDKNCE  ^»540  —  EXPBBT  ETIDBHCE— 

■  QuALirrcATiGN  OF  Witness. 

Another  witness,  who  had  been  in  charge 
of  construction  work  for  10  years  or  more  up  to 
the  time  of  the  trial,  and  who  had  built  40  miles 
of  railroad,  excavation  being  one  of  the  lines  in 
which  he  had  had  large  ax]»eri«ice,  was  also 
qualified. 

[Ed.  Note.— For  other  cases,  see  Sndence, 

Cent.  Dig.  §  2353.] 

16.  Municipal  Cobpobations  ^s>374(4^Im- 
fbovbuent  contbiaot— exmia  wobk— evi- 
DENCE. 

In  an  action  against  a  city  by  its  contractors 
to  build  a  dam  to  recover  on  a  quantum  meruit 
for  extra  work-  and  dtiaj  caused  by  the  city, 
where  a  ground  alleged  by  the  contractors  for 
their  right  to  recover  was  the  increased  burd«i 
of  the  work  during  the  winter  season,  thar  tes- 
timony tending  to  riiow  that  the  road  into  the 
works  was  a  good  road  In  sununer,  but  that  it 
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would  have  been  ImpassBbte  in  winter  but  for 
the  work  they  did  <m  it,  wob  competent. 

[Ed.  Note.— For  otfaa>  cases,  eee  Municipal 
GorporatioDB,  Gent.  Dig.  S8  90D,  9ia] 

la  UURXCIFAL  COBPOBATIOHS  <e=>374(4)— EX- 

IBA  WOBK— EVIDEKCE. 
It  was  also  competent  for  the  contractors  to 
prove  that  their  labor  was  less  efiScient  in  tbe 
winter  season,  and  that  the  burden  of  operating 
ttte  rock  guairy  was  greater  in  the  winter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
O^porati^u,  Cent.  Dig.  H  006,  910.] 

17.  MtmiCIPAI.  OOBPOEATIOIIS  «=9374(4)— IM- 
PBOVEKENTB— lixTBA  WOBK — EVIDENCE, 

The  contractors  were  properly  permitted  to 
show  that  but  for  the  dematloaa  Itom  the  era- 
tract  complained  of  they  could  have  onnpl^ed 
the  work  during  the  Bummer, 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  ff  906,  9ia] 

18.  IWTEEEST  ^s»39^)— AlXOWANCE  TO  CON- 
ISACTOBS. 

In  such  action,  tbe  trial  court  improperly  al> 
lowed  interest  <m  the  contractors'  recovery  from 
the  date  of  the  completion  oi  the  dam,  they  be- 
ing entitled  to  interest  only  from  the  date  of 
the  judgment  on  the  amounts  reeomed. 

££d.  NotSb— Fm  other  cues,  ■••  Intesest, 
Cent.  Dig.  I  84.] 

19.  Appeal  and  Ebsob  «a>1164— Remand  fob 

CoBBEcnoN— Neobssxtt. 
Under  Const,  art  7,  |  3,  as  amended  in 
1M.0,  the  Supreme  Court  need  not  remand  the 
cause  for  new.  trial  to  correct  numerical  errors 
in  the  judgment,  one  caused  by  a  mistake  in 
addition,  tbe  other  by  mistranscribing  an  item 
in  a  finding  of  fact,  the  Supreme  Court  being 
entitled  to  direct  the  tilal  court  to  correct  the 
JndgmniL 

(Ed.  Notft^For  other  cases,  Me  App^tA  and 
Error,  Cent  I>ig.  1 4497.] 

In  Banc.  Appeal  from  Circuit  Court,  Clat- 
sop County ;  J.  U.  Campbell,  Ju^^ 

Action  by  Wllbar  Hayden  and  otli«s,  part- 
ners doing  business  under  the  copartnership 
name  of  Bidwell;  Hayden  &  Ga,  against  the 
City  of  Astoria,  a  municipal  corporation. 
From  a  Judgment  for  plaintiffs,  both  parties 
appeaL   Cause  remanded,  with  InstnKJtkihs. 

On  August  22,  1911.  plalntUlb  contracted 
MTith  tbe  deCendant  for  tbe  constmctlfn)  of  a 
dam  on  Bear  creek  In  datsop  county  In  ac- 
cordance wltb  plans  and  vecifications  fnr- 
nlabed  the  defteidant  During  tbe  winter 
of  1911-1012  they  cleared  the  reservoir  site 
and  entered  on  tbe  work  of  excavation  about 
April  1, 1012.  KalntltCs  dalm,  and  the  lower 
court  fonndr  that  tbe  amount  of  excavation 
called  for  by  tbe  contract  could  have  been 
completed  In  a  mcmth,  or  by  May  1,  1012. 
The  dty  engineer  of  the  defendant  demanded 
large  additional  excavation  with  a  view  to 
securing  a  satiafactory  fimndatlon  for  tbe 
dam ;  for  this  reason  and  because  of  the  man- 
ner in  which  defendant's  en^eer  required 
tbe  work  to  be  done,  tbe  excavation  was  not 
completed  untU  Angnst  29,  1012.  This  delay 
compelled  plaintiffs  to  perform  a  large  share 
of  tbe  work  during  the  winter  of  1912-1913 
under  expensive  and  disadvantageous  c<mdl- 
ttons.    Tbe  work  was  completed  June  27, 


1013.  and  aocq^ted  by  tbe  defendant  as  safls- 

faetory. 

On  November  28,  1913,  plaintiffs  brought 
this  action  In  the  circuit  court  for  Clatsop 
county,  clatming  that  such  deviations  from 
the  contract  had  been  required  of  them  as 
^titled  tbem  to  recover  on  a  quantum  meruit 
the  reasonable  value  of  their  work  and  ma- 
terials. This  value,  they  claimed,  was 
f61,d66.47  over  and  above  the  sum  cff 
$01,779.11,  which  had  been  paid  them  by  tbe 
dty.  The  circuit  court  struck  tbe  amended 
complaint  from  the  flies  for  failure  to  com- 
ply wltb  an  order  to  make  more  deflnlte,  and 
plalntUTs  appealed  to  this  court  The  Judg- 
ment of  tbe  lower  court  was  reversed.  See 
74  Or.  525,  146  Fac.  1072.  This  court  upheld 
the  sufficiency  of  tbe  amended  complaint  and 
the  right  of  plaintiffs  to  recover  on  a  quantum 
meruit  under  tbe  allegattons  of  this  pleading. 
The  defendant  answered,  denying  most  of  the 
allegations  of  the  amended  complaint  and 
setting  up  certain  affirmative  defenses.  The 
first  affirmative  answer  set  up  that  the  extra 
work  of  plaintiffs  had  been  performed  as 
"force  account,"  and  that  plalntlffe  had  been 
paid  therefor  In  accordance  with  their  con- 
tract except  for  the  sum  of  $482.60  which 
defendant  had  tendered.  Tbe  second  and 
third  affirmative  answers  plead  an  estoppel 
against  plaintiffs  by  the  acceptance  and  ap- 
proval of  the  monthly  estimates  in  their 
favor,  by  tbelr  request  for  extensions  of  time 
within  which  to  perform  the  worii,  and  by 
their  failure  to  complain  of  the  matters  now 
relied  on.  Tbe  fourth  affirmative  answer  al- 
leges that  extensions  of  time  were  granted 
plaintiffs,  conditioned  on  their  payment  of 
the  defendant's  engineering  expense  during 
the  period  of  extension,  and  a  counterclaim 
of  $4,428.07  Is  set  up  on  this  account.  The 
fifth  affirmative  answer  tenders  plaintiffs  a 
judgment  in  the  sum  of  $10,371.11.  The  reply 
denies  the  material  allegations  of  the  answer. 

The  case  was  tried  by  the  lower  court 
without  the  intervention  of  a  jury.  Tbe 
court  passed  52  findings  of  fact  These  find- 
ings are  too  lengthy  to  be  lncori>orated  even 
In  substance  in  this  statement  of  facts.  In 
the  main  they  were  in  accord  with  plaintiffs' 
contentions,  and  bore  out  the  allegations  of 
the  amended  complaint  Tbe  findings  were  to 
tbe  effect  that  the  departures  from  tbe  con- 
tract of  August  22,  1911,  were  so  numerous 
and  so  substantial  as  to  entitle  plaintiffs  to 
recover  on  a  iquantnm  meruit.  The  forty- 
eighth  finding  fixed  tbe  compensation  of 
plaintiffs  at  $114,604.72,  Oiis  amount  being 
made  up  of  16  spedficationa  into  which  the 
work  done  by  them  was  divided.  In  13  of 
these  cases  plaintiffs  ,wero  allowed  only  the 
prices  provided  by  tbe  contract  For  tbe 
laying  of  5,470  yards  of  concrete  they  were 
allowed  $11.10  a  yard  as  against  $8.88  pro- 
vided by  the  contract  The  total  excavation 
amounted  to  6,256  yards ;   the  lower  court 
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olfowed  only  the  contract  price  tor  excaTating 
6,162  yards,  but  a  20  per  cent  Increase  ow 
the  ccmtract  price  was  allowed  for  excavating 
104  yards  of  rock.  Tbis  Increase  amounted 
to  $41.60.  Plaintiffs  had  received  trom  the 
defendant  991,84&41  on  account  of  their  coitf- 
pensation,  and  the  lower  court  gave  theita 
Judgment  for  the  addltitmal  sum  of  f 22.756.- 
81,  with  Interest  thereon  from  June  27.  191S, 
the  date  when  the  dam  wut  comideted.  Both 
parties  have  appealed. 

Coy  Burnett,  of  Portland,  for  plalntiflte.  G. 
O.  Fulton,  of  Astoria  (A.  W.  Norblad,  Olty 
Atty.,  and  0.  O.  &  A.  C.  Fulton,  all  of  Astoria, 
oa  the  biiet),  for  defendant 

McCAMANT,  J.  (after  stating  the  tacts  as 
abov^.  [1]  The  sole  assignment  of  errors  on 
behalf  of  plaintiffs  Is  as  foUows:  "That  the 
court  erred  in  not  rendering  Judgment  for 
the  plaintifb  in  a  larger  amount"  The  de- 
fendant contoida  that  this  assignment  Is  in- 
sufficient It  would  have  been  better  prac- 
tice fw  plaintiffs  to  qpedfy  the  Itms  in  the 
findings  of  the  Iowa  court  whldi  are  ob- 
jected to,  and  also  the  additional  amounts 
claimed  by  them  for  each  class  of  woilc.  The 
requirement  of  assignments  of  error  is  no 
longer  statutory  In  this  state,  but  is  found  In 
the  rules  of  this  court  The  requirement  is 
that  appellant  "set  out  briefly  and  conds^y 
the  errors  relied  on.'^  The  rnle  "should  be 
construed  reasonably  and  llb«aUy  to  pro- 
mote Justice,  and  not  so  as  to  onbarrass 
suitors  in  the  aKiellate  courts  by  unneces- 
sary restrictions."  3  C.  J.  1349.  In  Other 
words,  a  party  entitled  to  relief  In  this  court 
should  not  be  turned  away  remediless  If  any 
&ir  construction  of  the  rule  will  uphold  his 
assignments  of  error.  "In  the  later  cases 
courts  have  shown  Umt  th^  aro  no  longer 
disposed  to  scrutinize  assignments  of  error 
with  the  minuteness  whldi  was  applied  in  the 
earlier  decisions."  2  B.  a  U  163.  The  bill 
of  exertions  shows  that  plaintiffs  pointed 
out  to  the  lower  court  with  precision  and  In 
great  detail  what  their  contentions  were,  and 
these  contentions  are  presented  In  this  court 
with  the  same  clearness  in  plaintiffs'  briefs. 
In  view  of  these  other  portions  of  the  rec- 
ord we  think  the  as^nment  of  error  above 
quoted  suffidentiy  serves  the  purpose  design- 
ed by  the  rule  of  this  court 

[2]  The  lower  court  found  that  the  de- 
fendant had  Imposed  burdens  on  plaintiffs 
not  contemplated  by  the  contract  and  that 
there  had  been  such  departures  from  the  con- 
tract as  ^titled  plaintiffs  to  recover  on  a 
quantum  meruit  Plaintiffs  claim  that  tiie 
measure  of  their  recovery  should  be  the  cost 
to  them  of  the  wort:  performed,  plus  15  per 
cent,  for  overhead  and  profit.  The  evidence 
abundantly  sustains  the  findings  of  the  low- 
er court  on  the  subject  of  a  departure  from 
the  contract  It  sufflclenUy  appears  that  the 
excavation  contemplated  by  the  parties  when 
the  cwtract  was  let  could  have  been  com- 


pleted by  Hay  1,  1912.  and  tlie  entire  dis 
could  have  hem  oonstmcted  toy  Octobw  I 
1912;  that  by  reason  of  an  eEilargemeni  t£ 
the  excavation  and  burdensome  nietbods 
doing  the  work.  Imposed  on  plAintUEa  by  ^ 
fendanf  s  engineers,  the  proffreas  ot  fSie  w«rt 
was  so  delayed  that  plaintiffs  oould  not  tt- 
gin  the  laying  of  concrete  until  Septembrr. 
1912,  and  that  the  most  burdeasome  por- 
tion of  the  work  had  to  be  done  In  the  wta- 
ter  season  under  most  dlsadvantagMos  c-k- 
dltions.  These  circumstances  dearly  entitle 
plaintiffs  to  recover  on  a  quantuzn  memc 
for  the  reasons  set  forth  in  the  former  opiB- 
lon  oi  this  court 

[3,  4]  Evidence  was  offered  and  received  oo 
behalf  of  ,  plaintiffs  to  the  effect  tlxat  con- 
tractors are  usually  compensated  for  work 
without  their  contract  by  the   "force  ac- 
count" method;  that  is,  by  payins  tli>em  tht 
cost  of  doing  the  work  plus  a  percentage  u 
cover  overhead  expense  and  profit  Notwith- 
standing this  testimony  we  think  the  lowtf 
court  adopted  the  proper  method  of  review- 
ing plaintiffs.    In  this  character  of  litiga- 
tion the  contract  is  admissible  In  erldence  as 
establishing  the  standard  of  value.  R^Dold.'i 
V.  Jourdan,  6  Cal.  106,  111;  Boyd  v.  Barga=- 
Uotti,  12  CaL  App.  228,  107  Pac.  150.  154: 
Wheeden  v.  Flske,  60  N.  H.  12S,  12&    In  so 
far  as  the  worit  conforms  to  the  contract  to 
character  and  In  the  condlti(ms  nnaer  whlcb 
It  is  done,  the  contract  price  will  gorem. 
Dermott  v.  Jones.  2  WalL  1.  9,  17  I«  Ed. 
762;  HolUnsead  v.  Mactier.  13  Wend.  2T6; 
Merrill  v.  Ithaca,  16  Wend.  (N.  ¥.)  586. 
30  Am.  Dec.  180 ;  Board  of  Gommlsrioners  t. 
O'Connor,  187  Ind.  622,  35  N.  E.  1006,  1009. 
87  N.  B.  16;  H.  B.  &  W.  T.  Railway  Co.  v. 
Snelllng,  SO  Tex.  116.  110;    De  Boom  v. 
Priestiy,  1  Cal.  206,  207. 

[I]  When,  as  In  this  case,  the  work  la  done 
under  burdensome  conditions  not  within  the 
contemplation  of  the  parties  when  the  con- 
tract was  made  and  when  the  devlatioos 
from  the  contract  are  so  material  as  to  en- 
tltie  the  contractcv  to  recover  on  a  quan- 
tum meruit,  the  recovery  allowed  ahonld 
take  the  form  of  damages  adequate  to  com- 
pensate for  the  additional  burdens,  which 
damages  should  be  added  to  the  contract 
price.  Dubois  v.  Hudson  Canal  Co.,  4  Wend. 
(N.  T.)  266.  201 ;  Koou  v.  Greoiman.  7  Wend. 
(N.  y.)  121,  123 ;  H.  B.  it  W.  T.  RaUway  Col 
V.  Snelliiv.  Sd  Tex.  11^  120;  Wood  v.  Ft 
Wayne,  119  U.  S.  312.  821.  7  Sup.  Ct  219.  36 
Ll  Ed.  416.  In  Jones  r.  Woodboir,  11  BL 
Mon.  (DO  KyO  167-169,  the  KentudEy  oouit 
says: 

"The  genersl  principle  applicable  to  the  caw 
of  a  Bpeaal  contract  for  erecting  a  hoase,  whn 
in  tiie  progress  of  the  woric  there  have  hwa 
alterations  or  additions  not  originally  contem- 
plated nor  expressly  provided  for,  seeiDs  to  b« 
that  as  far  as  the  work  can  be  traced  QDder 
the  original  contract  it  shall  be  paid  for  under 
that  contract  and  that  the  residue  whit^  can- 
not be  brought  within  the  contract  shall  b« 
paid  for  as  if  there  were  no  contract  Bat  tbt 
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afety  of  employers,  and  the  good  faith  proper 
o  be  observed  In  all  cases,  requires  that  this 
'ulc  should  be  so  applied  as  not  to  violate  the 
»rinciples  above  stated;  and  the;  seem  to  In- 
licate  further  that  extra  work  «ther  in  quaa- 
uty.  or  auality,  nnleas  doae  under  an  egress 
EiRreenient,  or  at  least  a  statanent  of  the  price, 
3>i<)Tilrl  not  be  charged  for  at  a  greater  rate  in 
ri'ffi-once  to  the  measure  and  value  price  of  such 
work  than  the  c<mtract  price  bears  to  the  meas- 
ure and  value  price  of  the  work  contracted  to 
be  done.  So  that  if  the  contract  price  was  a 
fourth  or  a  fifth  less  than  the  price  estimated  by 
measure  and  value,  the  extra  work  should  not 
be  estimftCed  at  more  than  three-fourtha  or  four- 
fifths  ot  its  price  aocordii^  to  nteasnre  and 
▼alue.'» 

The  roles  annonnced  In  these  authorities 
forbid   us  to  sustain  plalntlfFs'  contentlcHt 
that  they  are  oitltled  to  recover  the  cost  to 
them  of  the  work  and  materials,  plus  a  per- 
centage   for    pn^t    and  superintendence. 
Their  recovery  was  properly  based  on  the 
unit  prices  provided  by  the  contract  with 
added  damages  to  cmnpensate  for  the. bur- 
dens Imposed  npon  them.   This  brings  us  to 
the  question  of  the  adequacy  of  the  damages 
awarded. 

[I]  ITie  circuit  court  In  trying  this  case 
ezerdaed  the  functions  of  a  jury.   Its  flnd- 
ings  are  binding  on  this  court,  unless  wholly 
without  support  In  the  evidence.  The  lower 
court  found  that  Lars  Bergsvlk  was  engi- 
neer of  the  defendant  In  charge  oa  Itq  be- 
half of  the  work  In  question,  and  that  Ame 
Froyseth  was  his  assistant  irho  was  present 
on  the  work  at  all  times.   There  was  some 
conflict  in  the  testimony  as  to  the  circum- 
stances nnder  which  the  work  of  excavation 
proceeded.   The  court  resolved  this  conflict- 
ing testimony  In  faror  of  plaintiffs,  finding 
as  follows: 

"That  both  ths  said  Bensvlk  and  said  Froy- 
■eth  were  unacquainted  with  the  nature  of  the 

f round  and  soil  or  depth  necessary  for  a  proper 
oundatioD,  and  that  Froyseth,  being  the  subo^i- 
nate,  was  required  frequently  during  the  prog- 
ress of  the  work  to  stop  operations  until  he 
conld  consult  with  Bergsvik,  who  was  not  pres- 
ent upon  the  work,  and  that  these  delays  and  the 
extra  depth  to  which  plaintiffs  were  required 
to  excavate  prevented  tne  pLaintiffs  from  doing 
the  work  or  completing  it  within  the  time  orig- 
inally contemplated  and  fixed  by  the  contract 
That  the  specifications  provide  that  the  drfend- 
ant  shall  furnish  plaintiffs  with  stakes  at  all 
times  to  indicate  the  - depth  of  the  grade  and 
excavatioD,  and  that  this  the  defendant  at  ^1 
times  refused  to  do,  and  that  the  furnishing  of 
the  same  would  have  been  a  material  help  and 
asristance  to  the  contractor  in  the  performance 
of  his  work,  and  the  refusal  of  tiie  d^endant  to 
BO  furnish  them  prevented  the  plaintiffs  to  the 
extent  tbat  it  was  impossible  for  them  to  com- 
plete the  work  in  the  time  originally  contemplat- 
ed by  and  fixed  in  the  contract.    That  the  re- 
fusal to  furnish  stakes  mentioned  in  the  last 
finding,  and  the  refusal  of  the  defendant,  through 
its  agents,  to  at  any  time  advise  the  plaintiffs 
the  depth  necessary  for  the  excavation,  required 
the  plaintiffs  to  racavate  the  material  iu  layers; 
thereby  the  plaintifiCs  were  required  to  make 
many  small  operations  of  what  would  ordinarily 
be  one  complete  operation,  and  thus  prevent^ 
the  plaintiffs  from  doing  the  work  within  the 
time  orifcinaUy  oontemjuated  and  find  by  the 
coatract" 


The  testimony  showed  without  contradic- 
tion that  the  method  of  excavating  exacted 
by  defendant's  engineers  added  greatly  to 
the  exp^ise  and  burden  of  the  work.  The 
findings  alx>ve  quoted  have  the  force  and  ef- 
fect of  a  special  verdict  PlalntiCCs  are  en- 
titled to  the  benefit  of  any  conclusions  of 
law  arising  from  them.  We  think  the  con- 
clusion Is  Inevitable  that  plaintiffs  sustained 
material  damage  by  these  burdens  Imposed 
upon  them,  and  that  th^  are  entitled  to 
such  damages  over  and  above  the  contract 
price  as  wlU  make  them  whole.  The  circuit 
court  allowed  plaintiffs  only  the  contract 
price  for  6,152  yards  of  excavation,  and  al- 
lowed an  increase  of  20  per  cent,  thereover 
for  excavating  104  yards.  The  damages  so 
awarded  amount  to  ^1.60,  a  sum  scarcely 
more  than  nominal.  The  finding  of  the  low- 
er court  was  to  the  effect  that  the  dlsad- 
vantageons  conditions  of  which  plaintiffs 
complain  applied  to  the  whole  excavation. 
There  is  abundant  evidence  to  support  this 
finding.  It  follows  that  the  damages  of  plain- 
tiffs should  be  predicated  on  the  entire  ex- 
cavation, and  not  confined  to  an  Insignificant 
fraction  tbereoE.  We  can  find  no  better  rule 
for  admeasuring  the  damages  than  that  ap- 
plied by  the  lower  court.  Plaintiffs  will 
ther^ore  be  awarded  damages  In  the  matter 
of  excavation  equal  to  20  per  cent,  of  the 
contract  price  thereof.  This  will  Increase 
the  judgment  of  plaintiffs  by  fl,880.90. 

[71  Plaintiffs  complain  that  the  damages 
awarded  them  for  laying  concrete  are  also 
Inadequate.  There  Is  a  great  deal  of  evl- 
dence  from  which  the  circuit  court  might 
have  found  plaintiffs  entitled  to  larger  dam- 
ages, but  the  record  contains  considerable 
evidence  on  behalf  of  the  defendant  on  this 
Issue.  The  contract  price  for  laying  con- 
crete was  $8.88  a  yard.  This  was  all  that 
was  allowed  for  2,820.2  yards.  For  the  re- 
mainder, 5,470  yards,  the  lower  court  al- 
lowed plaintiffs  ¥11.10  a  yard.  A  consider- 
able portion  of  the  concrete  was  laid  under 
conditions  contemplated  when  the  contract 
was  signed  and  the  evidence  justified  tbe 
lower  court  in  withholding  damages  to  plain- 
tiffs based  on  this  portion  of  their  work.  As 
to  the  concrete  laid  in  the  winter  season, 
two  of  defendant's  witnesses  testified  that 
ao  advance  of  10  per  cent  on  the  contract 
price  would  be  adequate  to  cover  the  dif- 
ference in  cmdltlons.  Another  witness  for 
defoidant  placed  the  difference  as  low  as  2 
to  3  per  cent.  In  view  of  the  confilct  in  the 
testimony  the  finding  of  the  circuit  court  la 
binding  upon  us  on  this  Issue.  We  think 
plalntUb  are  entitled  to  no  farther  modifi- 
cation of  tbe  judgment  of  the  lower  court 

The  defendant  assigns  error  on  the  refoa- 
al  of  the  lower  court  to  sostaln  a  motion  ft>r 
a  nonsuit  As  already  indicated,  we  think 
the  evidence  sustained  the  right  of  plain- 
tiffs to  recover  on  a  quantum  meruit  for  the 
reasons  all^^  in  their  amended  complaint 
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The  owtenUon  of  Ibe  defendant  oa  this 
branch  of  the  case  Is  baaed  diiefly  on  anodi* 
er  ground.  The  detoidant  demanded  of 
plaintiffs  a  bill  of  particulars  prior  to  the 
previous  appeal.  Plaintiffs  furnished  in  re- 
sponse to  this  demfind  a  "statemoit  showing 
exp^dltures  building  dam."  This  statement 
set  out  the  rarlons  Items  cfC  expenditure  In- 
curred by  plaintiffs  In  carrying  on  their 
work.  They  claimed  15  per  cent  of  these 
expmdltures,  presumably  as  a  charge  for 
overhead  expense.  The  statement  credited 
the  defendant  with  certain  paymoits  and 
with  another  Item.  The  net  claim  was  for 
$61,060.47.  the  amount  for  whidi  Judgment 
was  aeked  In  the  amended  complaint.  On 
the  former  appeal  this  court  held  tha't  If  this 
statement  was  regarded  as  Insufficient  It 
Hhould  have  been  attacked  by  a  motion  to 
make  more  definite.  Thereafter,  without 
awaiting  any  action  on  the  part  of  defend- 
ant, plaintiffs  filed  an  amended  verified  state- 
ment of  account  or  bill  of  particulars.  This 
atatonent  showed  in  great  detail  every  ex- 
penditure made  by  plaintiffs  in  the  perform- 
ance of  their  woi^  It  claimed  the  same 
damages  as  those  allied  In  the  amended 
complaint  The  defradant  excepted  to  this 
amended  statement,  but  the  exceptions  were 
never  passed  upui  by  the  lower  court  At 
the  trial  defendant  contended  that  no  evi- 
dence of  the  value  of  the  work  could  be  re- 
ceived other  than  ItB  cost  as  set  forth  In  this 
statement  Defendant  also  objected  to  the 
evidence  of  plaintiffs  offered  to  prove  the 
cost  of  the  work  as  not  tending  to  support 
the  all^ti<His  of  the  amended  oomplalnt. 
The  motion  for  a  nonsuit  is  based  dilefly  on 
the  alleged  failure  of  plalntlffB  to  prove  the 
value  of  their  -work  In  accordance  with  their 
statement 

[I,  I]  It  Is  true,  as  contended  by  the  de- 
fendant, that  when  a  bill  of  particulars  la 
furnished  as  required  by  statute  or  by  the 
order  of  a  court  of  competent  Jurisdiction, 
the  party  furnishing  such  bill  is  confined  in 
his  proof  to  the  items  therein  alleged,  al- 
though he  may  offer  proof  of  the  value  of 
the  Items  along  other  lines  than  those  alleg- 
ed in  the  bill.  Robinson  v.  Well,  45  N.  Y. 
SIO.  A  bill  of  particulars  under  our  law  Is 
demaiidable  only  under  the  provisions  of  sec- 
tion 84,  L.  O.  li.   This  section  la  as  foUows: 

"A  party  may  set  forth  in  a  pleading  the  item& 
of  an  account  therein  ollegea,  or  tUe  a  copy 
thereof,  with  the  pleading  verified  by  hia  own 
oath,  or  that  of  hia  agent  or  attorney,  if  within 
the  personal  knowledge  of  such  agent  or  attom», 
to  the  effect  that  be  believes  It  to  be  true.  If 
he  do  neither,  he  shall  deliver  to  the  adverae  par- 
ty, within  five  days  after  a  demand  thereof  in 
writing,  a  cop;  of  the  account,  verified  as  in 
this  section  providod,  or  be  precluded  from  giv- 
ing evidence  thereof.  The  court  or  judge  there- 
of may  order  a  further  account  when  the  one 
filed  or  delivered  is  defcctiTe." 

[IB]  Unless  the  complaint  alleges  an  ac- 
cotmt  a  bill  of  particulars  Is  not  demandable 
under  this  section.  Davis  v.  Hofer,  38  Or. 
ISO,  197.  1S8,  68  Fac.  56;  Ives  v.  Shaw,  81 


How.  Prat  (N.  T,)  S4;  1  a  T.  6SS.  We  do 
not  think  thla  Is  an  actlrat  on  an  account. 
We  have  held  that  plaintiffs  are  in  error  In 
their  Gontoititm  that  they  are  entltted  to  re- 
cord their  dtebursementa,  pins  a  percentvffe. 
The  ease  therefore  Is  one  in  which  parties 
acting  under  a  mlaawirehenalon  of  their  rcon- 
edy  have  furnished  an  aooonnt  not  demand- 
aUe  «f  them,  and  whldi  dotts  not  correctlr 
state  the  amount  to  which  they  are  raitltled 
or  the  method  of  arriving  at  that  amount. 
The  account  furnished  Is  In  harmony  with 
the  contentions  of  plaintiffs  and  with  tbe 
amended  complaint  which  alleges  a  usage  to 
compensate  by  the  f(ffce  acccmnt  meUiod  t6r 
work  done  without  the  ccmtract  The  ad- 
verse part7  has  not  been  misled.  The  dty 
understood  perfectly  that  plaintiffs  were 
claiming  the  reasonable  .value  of  the  work 
done  and  material  fnmlshed.  Both  parties 
were  chargeable  with  knowledge  of  the  law. 
They  therefore  knew  that  plaintiffs  were  en- 
titled to  recover.  If  at  all,  the  contract  price 
of  the  work,  plus  such  sum  aa  should  make 
them  whole  for  their  burdens  not  covered  by 
the  agreement  To  ignore  the  evidence  of 
the  reasonable  value  of  plaintiffs'  work  ad- 
mitted in  the  court  below,  and  to  set  aside 
the  flndlngs  based  thereon,  because  this 
statement,  would  be  to  exalt  technicality  and 
to  lose  sight  of  Justice.  In  Seaman  v.  Low, 
17  N.  T.  Super.  Ot  337,  362,  the  court  said: 

"I  apprehend  that  it  is  not  the  office  of  a  bill 
of  particulars  to  state  the  grounds  of  a  i^am- 
tiffs  claim,  but  simply  to  point  out  the  Items  and 
particulars  which  he  daims  in  such  a  manner 
as  will  enable  the  party  to  prepare  for  trial,  and 
if  the  specification  be  ambiguous  or  susceptible 
of  a  double  interpretation,  the  defendant  Miould 
apply  to  have  it  made  more  definite  and  certain, 
or  the  plaintiff  would  b«  permitted  to  give  any 
evidence  not  clearly  exduded  by  the  terms  osed. 
subject  only  to  the  duty  of  the  court  to  see  that 
the  defendant  is  not  misled  to  his  prejudice.** 

{Ill  It  la  not  Intended  by  this  oplnkni  to 
question  the  power  of  a  court  of  general  Jn- 
rlsdlction  In  a  prcqiier  case  and  on  a  proper 
showing  to  require  a  party  to  furnish  his 
adversary  with  sndi  a  spedfleation  of  the 
cause  of  action  or  defense  as  shall  prevent 
surprise  and  Insure  a  fair  trlaL  When  an 
account  Is  so  furnished  the  party  providing  It 
Is  properly  confined  in  his  proof  to  the  Items 
alleged  therein.  What  we  do  hold  Is  that 
where  an  account  Is  furnished  on  demand  of 
the  adverse  party  in  a  cause  wherein  the 
account  la  not  demandable,  the  account  so 
furnished  cannot  be  used  to  shut  out  testi- 
mony otherwise  competent  In  the  absence  of 
a  sbowinfl  that  the  adverse  party  bad  been 
misled. 

The  former  appeal  did  not  raise  the  ques- 
tion of  the  measure  of  plaintiffs'  damages, 
and  the  court  did  not  consider  the  qoesttwi 
of  whether  this  is  an  action  on  an  account 
within  the  purview  of  section  84  I«.  O.  L. 
We  adhere  to  the  ruling  on  the  former  np|»eal 
that  the  lower  court  erred  In  requiring  p]al» 
tiffs  to  make  tbeir  amwded  complaint  more 
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definite,  and  In  entering:  Judgment  of  dismis- 
sal for  failtire  to  comply  with  that  order. 

Under  the  contract  plaintiffs  were  entitled 
to  a  monthly  estimate  of  tbeir  work  and  to 
payment  month  by  month  of  90  per  cent  of 
tbe  amount  found  dne  nnder  the  estimates. 
In  a  number  of  cases  they  marked  estimates 
"O.  K."  over  their  signature.  It  Is  claimed 
that  this  circumstance  and  the  acceptance 
of  money  under  the  estimates  preclude  a 
recovery  in  this  case.  The  flndlDg  of  the 
lower  court  on  this  subject  was  aa  follows: 

"With  reference  to  the  estimateB  hereinbefore 
mentioned,  the  Kigineers  lo  charge  for  the  city, 
without  aD>  itarticipatton  therein  by  the  plain- 
tiffs, made  out  statemente  of  the  amount  of 
work  done  during  the  previous  month,  and  these 
statements  were  from  month  to  month  received 
by  the  plaintiffs;  but  the  plaintiffs  at  no  time 
represented  to  the  defendant  that  such  estimates 
were  received  in  final  payment,  and  at  no  time 
represented  to  the  defendant  that  the  plaintiffs 
were  waiving  their  claim  for  the  reasonable  com- 
pensatiOD  of  the  work  performect  and  labor 
furnished,  and  the  defendant,  by  paying  said 
amounts  to  plaintiffs,  has  in  no  wise  prejudiced 
itself  or  changed  its  portion  because  of  the  ac' 
reptnnce  by  plaintiffs  of  said  estimates,  and  the 
plaintiffs  at  times  maifced  an  O.  EL  upon  the 
estimates,  but  that  no  importance  was  attached 
to  this  O.  K,  on  the  part  of  the  city,  and  the 
Eume  was  not  attached  by  the  plnintiffs  nor  un- 
derstood by  the  defendant  as  being  any  agree- 
ment as  to  the  conectneas'or  finality  of  said 
estimates,  and  the  same  are  not  in  any  wise  final, 
but  on  tbc  contrary  by  the  specificatjons  herein 
nntl  by  the  conduct  of  the  parties,  the  whole 
matter  was  at  all  times  left  to  final  adjustment 
Rt  the  conclusion  of  the  work,  end  that  at  such 
time  of  final  adjustment  the  plaintiffs  and  the 
defendant  were  unable  to  agree  either  as  to  the 
basis  of  the  adjustment  or  the  amount  owing 
to  pblntiffs." 

The  defendant  coatends  that  this  finding  Ls 
without  8uiXK>rt  in  the  evidence.  There  Is 
tesdmony  of  the  plaintiff  Meager  that  he 
complained  to  Mr.  Bergs vlk  of  the  manner 
In  which  plaintifFs  were  required  to  exca- 
vate, and  that  Bei^^k  said:  "Qo  on  and 
do  your  excavating  and  a  good  Job  of  con- 
crete, and  we  will  take  care  of  this  in  some 
way."  Plaintiffs  claim  to  have  relied  on  this 
assurance  from  defendant's  engineer,  and 
to  have  regarded  the  monthly  estimates  as 
tentative.  Tlwy  freauently  con4>lained  to 
defendant's  representatives  that  much  more 
was  demanded  of  them  than  they  were  re- 
quired by  the  contract  to  render.  They  no- 
tified the  cltj''s  representatives  several  times 
that  tbey  would  expect  additional  compensa- 
tion. 

[12]  It  cannot  be  said  as  a  matter  of  law 
that  there  was  an  accounting  month  by 
month.  1  B.  C.  L.  211.  The  elements  of  es- 
toppel are  lacking.  The  dty  paid  plaintiffs 
less  than  they  are  entitled  to,  on  the  city's 
own  showing.  In  any  event  the  finding  above 
QTioted  is  sufficiently  supported  by  the  evi- 
dence, and  Is  fatal  to  defendant's  contentions 
on  this  branch  of  the  case. 

[18,14]  The  defendant  reserved  numerous 
objections  and  exceptions  to  the  testimony 
offered  and  admitted  <ni  behalf  of  plalntlflk 


The  plaintiff  Wilbur  Haydes  was  asked  the 
following  question:  "What  is  the  usual,  or- 
dinary way  of  making  an  excavation,  if  yon 
know?"  This  question  was  objected  te  on 
the  groimd  that  the  witness  was  not  quali- 
fied. The  testimony  shows  that  he  had  been 
In  the  contracting  business  for  12  years,  and 
that  the  excavation  of  material  was  a  part 
ot  the  work  in  which  he  had  beea  engaged. 
We  think  his  qaallficatlon  sufficiently  appear- 
ed, and  that  other  testimony  of  the  same  wit- 
ness objected  to  on  the  same  ground  was 
properly  admitted.  The  defendant  reserved 
an  objection  and  exception  to  similar  testi- 
mony from  the  witness  J.  F.  Meager.  The 
testimony  shows  that  this  witness  had  been 
in  diarge  of  constraction  work  from  1902 
up  to  the  time  of  the  trial,  that  he  had  built 
40  miles  <a  railroad,  and  that  excavation 
was  on^  of  the  lines  of  work  in  which  he  had 
large  experience. 

[11-17]  The  court  reoelved  oyer  the  objec- 
tlon  and  exceptlwi  of  the  defendant  testimo- 
ny tending  txi  show  the  harden  and  expense 
oC  plaintiflb  In  maintaining  during  the  winter 
of  1812-13  a  wagon  road  from  Svenson  to  the 
place  where  the  work  was  In  progress-  Snin- 
son  Is  a  station  on  the  Astoria  &  Columbia 
River  Railroad.  One  of  the  grounds  al- 
leged by  plaintiffs  for  their  right  to  recover 
on  a  quantum  meruit  was  the  increased  bur- 
den of  the  work  during  the  winter  season, 
it  being  their  contention  that  if  the  work 
had  been  only  that  provided  by  the  contract 
it  could  have  been  completed  In  the  summer 
of  1012.  Their  testimony  tended  to  show 
that  the  road  Into  the  works  was  a  good  road 
In  summer,  but  that  it  would  have  been  Im- 
passable In  the  winter  seastm  but  for  the 
work  which  they  did  on  it.  We  think  the 
evidence  was  competent  and  material.  ■  It 
was  also  competent  for  plaintlfl^  to  prove 
that  their  labor  was  less  efficient  in  the  win- 
ter season,  and  that  the  burden  of  operat- 
ing the  rock  quarry  was  greater  tn  the  win- 
ter. The  conrt  properly  permitted  plaintiffs 
to  show  that  but  for  the  deviations  from  the 
contract  complained  of  they  could  liave  com- 
pleted tlie  work  during  the  snmmer  of  1912. 
Objection  was  reserved  by  the  defendant  to 
the  evldoice  of  plalntUb  as  to  the  manner  tn 
which  the  excavation  was  done,  the  defend- 
ant contending  that  it  was  the  duty  of  plain- 
tiffs to  have  made  written  objectitm  to  the 
dty,  and  tliat  In  the  absoice  of  such  written 
objection  plaintiffs  acquiesced  In  the  orders 
of  the  engineers.  The  lower  court  found 
against  the  defendant  on  this  issue,  and  we 
cannot  say  as  a  matter  of  law  that  plaintiffs 
acquiesced  In  the  deviations  from  the  con- 
tract of  which  they  complain  In  this  suit. 

Numerous  other  objections  and  exceptions 
were  reserved  to  the  testimony  on  the  part 
of  th%  defendant,  but  It  Is  not  deemed  neces- 
sary to  set  them  out  in  the  oi^1«l  We  are 
clear  that  no  reversible  error  was  commit- 
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ted  by  tb«  lower  court  In  the  respects  com- 
plalned  of. 

[18]  It  Is  Anally  contended  by  the  defend- 
ant that  the  lower  court  erred  In  allowing  In- 
terest on  plaintiffs'  recorery  from  the  date  of 
the  completion  of  the  diam.  This  contention 
Is  well  taken.  Sargent  t.  American  Bank  ft 
Tmst  Co.,  80  Or.  1«.  SO.  IM  Pac.  780, 166  Fac. 
431;  Baker  County  r.  Hontlngton,  48  Or. 
608.  603,  87  Paa  1036,  80  Fac.  144.  Plaln- 
tUts  are  entitled  to  Interest  only  fn»D  the 
date  ot  the  Jndement  In  the  lower  court  on 
the  amonnts  which  they  recovered  therdn. 

Onr  attention  1«  directed  tiie  defendant 
to  an  error  of  f31  In  the  judgment  ot  the 
lower  coort.  One  of  the  Items  making  up  the 
amount  allowed  plaintiffs  is  an  item  for  force 
acooont  aggregating  ¥3,358.86.  It  appears 
frwn  Uie  forty-second  finding  of  fact  that 
Oilfl  Item  Should  be  98,828.86.  nie.  defend- 
ant la  mtltled  to  have  the  judgment  correct* 
ed  to  taie  extmt  of  the  error,  and  there  is  a 
fntther  error  ot  21  cents  in  the  addlticm  of 
the  Items  in  finding  48. 

[II]  Under  section  8  of  article  7  of  the 
CooBtltatton,  as  amended  In  1010,  It  la  not 
neoeasary  fot  this  court  to  rooand  the  cause 
for  a  sew  trlaL  We  are  entitled  to  direct 
the  lower  court  to  correct  the  jndgm^t  in 
the  respects  above  indicated.  Knight  v.  Bey- 
ers, 70  Or.  413,  418,  419,  131  Paa  787. 

The  cause  will  therefore  be  remanded  to 
the  lower  court,  with  inetructlons  to  mod- 
Ify  the  judgment  by  eliminating  therefrom 
all  interest  prior  to.  the  date  of  the  judg- 
ment, and  also  the  further  sum  of  $31.21. 
The  sum  of  $1,880.00  should  be  added  to  the 
remainder  so  obtained. 


WaiTB  T.  BAST  SIDB  MILL  ft  LUM- 
BER 00. 

(Supreme  Coort  of  Orcfpn.   May  1,  1017.) 

1.  Appeal  Ann  Ebbob  ^780(1)— Bioht  or 
Appeai^Patmbnt  of  Cost. 

The  mere  fact  that  costs  on  former  appeal 
have  not  been  paid  does  not  entitle  the  defend- 
ant to  dismissal  of  the  appeal  in  the  absence  of 
showing  that  the  coats  cannot  be  collected. 

{KA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  S121.] 

2.  Evidence   4=»471(10)  —  CBOSsrao  Acoi- 

DENTB— AdMISSIBIUTT. 

In  action  for  death  ot  traffic  officer  when 
struck  by  auto  truck,  it  was  not  error  to  admit 
statement  of  witness  as  to  what  seemed  to  him 
to  have  been  the  eircurastances  where  he  used 
the  ezpressim  as  the  equivalent  of  "as  I  saw  it." 

3.  Appeal  anu  Ebbob  ^237(2)*— Scope  or 

RlVIEW—PBESERVAXrON  OP  ESCEPTIOSS. 
A  party  who  fails  to  move  to  strike  out  an 
answer  to  a  question  bos  no  cause  for  complaint 
that  the  testimony  was  admitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  f  233.] 

4.  ETTnENCE  4s>471(10)  —  Cbobsino  Acci- 
dents—Admissibility. 

While  as  a  general  rule  a  witness  mu8t  tes- 
tify to  facts  and  not  ccmcluanons  or  opiniiHis, 


yet,  in  action  for  death  of  traffic  <^cer  when 
struck  by  auto  truck  whose  tires  were  of  pocn- 
liar  make  and  the  tracks  ot  whidi  could  not  be 
reproduced,  a  witness  oonld  say  that  the  trarka 
found  fitted  the  tires  cl  defendant's  automo- 
bile. 

6.  Evidence  *»5W— Pbotihci  of  JvKt— 

DlSBEOABDINO  TESncniONT. 

The  jury  need  not  accept  as  oondosiTe  va- 
contradicted  statanmts  of  any  witness,  and  it 
may  disregard  nndlqiKited  tesUmiHiy  if  unsatis- 
factory. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2431.1 

6.  MCNIOIFAL      COBPOBATIOnS     ^706(0)  - 

Gbossiiig  AoaiDBNTo— QuxanoHB  vob  Jubt 

— BVIOBHCL 
Evidence  held  to  present  a  jury  questioii 
whether  driver  of  defendant's  automobile  truck 
was  negligent  in  taming  to  the  left  before 
crossing  an  intersectim,  and  in  so  doing  killinf 
the  trsffic  t^cer  stationed  at  sudi  interaection. 

[Ed.  Note,— For  other  eases,  see  Municipd 
OwpwatiiHis^  Oeot  Dig.  |  1618.] 

7.  Municipal  Gobpobations  «=9706(S)— In* 

JUBIE8  TO  PEBSONB  — iRSTBnCTIOHB— CAIB 

Rbquibbd. 

.  In  action  for  death  of  trafBe  policeman  when 
struck  by  auto  trai^  instraction  precluding  re- 
covery it  the  Doliceman  was  negligent,  and  that 
the  jury  could  consider  that  he  nad  duties  to 
perform,  and  could  not  look  after  himself  as  an 
ordinary  pedestrian,  is  not  objectionable  as  im- 
I>osing  leae  than  the  ordlnair  degree  of  care 
upon  the  ofScer,  where  it  farther  iustrucMd  the 
jury  to  consider  all  the  dreamstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1618.] 

&  Tbial  4=9217— iNmBUOTiona. 

Instnictioa  that  the  jury  is  anpreme  in  the 
realm  ot  fact,  and  that  the  ooart  is  supreme  in 
the  realm  of  law,  whether  it  correctly  states  it 
or  not,  is  pn^r. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  483,  485.] 

0.  Tbial  «=»2G0(1)  —  InsTBUcnons— Bipeti- 

TION. 

Brfossl  of  requested  instrnctiMis  which,  fa 
CO  far  as  they  conform  to  the  law,  were  covered 
by  cbar^  given,  was  not  error. 

Ed.  Note.— For  other  caaea,  see  Trial,  Cent 
g.  f  651.) 

10.  Cons  «3200(1>  —  DiLATOBT  Appeal  — 

DAltAOBB. 

Where  an  appeal  was  taken  in  good  faith 
and  with  probable  cause,  the  respondent  is  not 
entitled  to  10  per  cent  of  the  judgment  ss  dam- 
ages for  delay. 

[Ed.  Note.— For  othw  eaae^  ne  Oosts»  Cent 
Dl^.  H  SeS.  086,  006.] 

In  banc:  Appeal  from  Qrcnlt  Court,  Mult- 
nomah County ;  Henry  B  McGinn,  Ju^e. 

Action  Loin  R.  White,  as  administra- 
trix of  the  estate  of  James  B.  White,  deceas- 
ed, agahist  the  Bast  Side  MIU  ft  Lumber 
Oompany.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

See,  also,  81  Or.  107, 166  Fac  884,  168  Fac 
173,  527,  101  Fac.  060. 

This  is  an  action  by  plaintiff,  Lnln  R. 
White,  as  administratrix  of  the  estate  of 
James  B.  White,  her  deceased  hosbaod,  to 
recover  damages  for  a  personal  Injury  to 
him  wheret^  he  lost  his  life.  The  cause  w&a 
tried  before  the  court,  and  a  Jury  resulting 
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la  a  verdict  and  Jadgment  for  $6,000  In  favor 
of  the  plaintiff.   Defendant  appeals. 

The  gist  of  the  complalDt  is  that  on  No- 
vember 17,  1914,  t&e  decedent  was  a  traffic 
officer  In  the  city  of  Portland  stationed  In  the 
middle  of  the  intersection  of  East  Burnslde 
street  and  Union  avenue;  that  an  auto  truck 
of  defendant  driven  by  one  Mergens  was 
carelessly  and  negligently  driven  against  him 
causing  bis  death;  that  it  was  the  duty  of 
the  driver  of  said  truck  to  proceed  at  a  rea- 
sonable speed,  and  that  be  drove  at  a  rate 
greater  than  was  safe  and  proper;  that  In 
driving  the  truck  from  L'nlon  avenue  east  on 
Burnslde  street,  It  was  his  duty,  while  the 
auto  was  being  so  turned  to  the  left,  to  run 
to  and  beyond  the  center  of  the  intersection 
of  such  streets,  at  which  point  James  R. 
White,  the  deceased,  was  then  standing  and 
directing  traffic  as  a  police  officer ;  that  de- 
fendant's servant  did  not  drive  the  truck  to 
and  beyond  the  center  of  the  Intersection  of 
said  streets,  but  operated  It  directly  over 
and  aCTOss  the  center  of  the  intersection 
thereof  over  the  point  where  James  R.  White 
was  then  standing  and  ran  Into  and  struck 
him,  knocking  him  with  great  force  to  the 
pavement,  and  causing  the  Injuries  which  re- 
sulted In  his  death.  It  Is  further  alleged 
that  the  seat  of  the  auto  truck  was  negli- 
gently Inclosed  at  the  rear  and  on  both  sides 
with  a  hood,  which  prevented  the  driver 
from  looking  to  the  rear  and  sides  and  as- 
certaining the  condition  of  the  traffic.  The 
defendant  answered,  admitting  that  the  de- 
cedent was  killed  by  a  collision  with  the 
truck  driven  by  Its  servant,  but  denied  all 
the  allegations  of  negligence  on  its  part,  and 
alleged  contributory  negligence  npon  the  part 
of  the  traffic  officer  in  turning  his  back  to  the 
auto  and  stepping  backwards  in  front  of  the 
automobile  as  it  passed  him,  thereby  causing 
the  accident.  The  reply  put  In  Issue  the  new 
matter  of  the  answer  In  so  far  as  It  was  in 
conflict  with  the  allegations  of  the  complaint. 

Section  10  of  the  traffic  ordinance  of  the 
city  of  Portland,  which  Is  pleaded,  requires 
that  all  vehicles  approaching  a  street  inter- 
section with  the  intention  of  turning  sliall, 
in  turning  to  the  left,  ran  to  and  beyond  the 
txstitar  of  the  intersectkm  of  sndi  streets. 
Section  18  enacts  that: 

"The  rate  of  ^?eed  «f  all  vehicles  within  the 
coogeeted  district  shall  not  exceed  1&  miles  per 
hour,  and  i^all  at  no  time  be  greater  than  la 
reasonaUe  and  proper,  havinK  regard  to  the 
safety  ni  the  public,  the  traffic  or  use  of  the 
■treeta  or  highways  then  being  traveled." 

Tike  intersection  of  Union  avenue  and  Baat 
Burnslde  street  is  within  the  congested  dis- 
trict of. the  dty  of  Portland.  There  is  a 
double  track  street  railway  on  East  Burnslde 
lAreet  and  on  Union  avenue  leading  from  the 
north,  diverging  east  and  west  on  the  former 
street.  The  auto  truck  mentioned  was  a  4- 
ton  truck,  with  a  50  per  cent,  overload.  The 
wheel  base  was  16  feet;  the  total  length  be- 
ing about  20  feet. 
VM  P.— 47 


Hamilton  Johnstone,  of  Portland  (Asher  & 
Johnstone,  of  Portland,  on  the  brief),  for  ap- 
pellant. B.  A.  Sullivan,  <tf  Portland*  for  re- 
spondent 

BEAN,  J.  (after  statlt:^  the  facts  as  above). 
[1]  Counsel  for  defendant  moved  the  court 
to  strike  the  case  from  the  trial  docket  for 
the  reason  that  the  costs  upon  the  former  ap- 
^1  (see  81  Or.  107,  165  Pac  364,  158  Pac. 
173,  527)  and  those  upon  the  trial  Id  the  cir- 
cuit court  had  not  been  paid.  This  was  re- 
fused, and  the  ruling  constitutes  the  first  as- 
signment of  error.  This  court  denied  a  sim- 
ilar motion  In  18&4  In  the  case  of  Osmun  v. 
Winters,  26  Or.  260,  274,  36  Pac.  250.  There 
the  ruling  was  In  consonance  with  article  1, 
section  10,  of  the  Constitatlon,  wblcb  pro- 
vides that: 

"J ustice  shaU  be  administered  openly  and 
without  purchase,  completely  and  without  delay, 
and  every  mon  shall  have  remedy  by  due  course 
of  law  tat  injury  done  him  ia  bis  person,  prop- 
erty, or  r^utatkn." 

This  Is  not  a  second  or  a  vexatloiu  actlcm. 
Defendant  contends  that  If  plaintiff  bad 
shown  that  she  was  toe  poor  to  pay  the 
costs,  the  trial  of  the  cause  ml^t  properly 
have  proceeded.  On  the  oUier  hand,  there  is 
no  showing  that  the  costs  cannot  be  collected 
from  the  estate  or  that  deflendant  will  be  in- 
jured. Thei%  was  no  error  In  denying  the 
motion. 

[2]  The  third,  fourth,  and  fifth  asslgnm^ts 
of  error  involve  the  reception  of  certain  evi- 
dence over  def^idant's  objecttm  and  ezcep- 
UoD.  Harry  Boot,  a  witness  for  plaintiff,  in 
describing  the  apsnoacb  of  the  truck,  testified 
as  follows  in  part: 

"Q.  What  did  the  truck  do  then?  A.  It  came 
down — well,  it  came  down  about  here  (indicat- 
ing), in  here,  some  place,  and  gave  a  very  sharp 
turn,  briDgins  the  fore  wheels  Just  almost  in- 
nde  this  track  here  (indicating),  and— and  then 
the  rear  wheels,  it  beiue  such  a  long  truck,  came 
over  and  struck  the  officer.  There  was  a  pipe 
in  front  of  the  front  wheels  that  seemed  to  con- 
trot  the  feed,  an  oil  pipe  that  seemed  to  feed 
the  G^ain—  Q.  (Interrupting)  The  front  truck? 
A.  I  mean,  the  rear  whe«.  There  seemed  to  be 
an  oil  pipe  sticking  out  there  that  caujiht  the 
officer  and  threw  him.  •  •  •  Q.  Tell,  Mr. 
Root,  juBt  what  you  saw  there.  A.  Well,  the 
truck  tamed  down  there,  and  naturally  the  rear 
wheels  came  between  him  and  I,  but  the  part 
that  seemed  to  strike  bim^  was  that  pipe." 

Objection  was  made  that  the  witness 
"should  state  Just  what  be  saw,  not  hia  con- 
clusion of  what  'seemed'  to  be  there."  After 
some  argument  and  the  third  objection,  the 
trial  court  explained  that  "I  take  it  that  the 
witness  uses  the  term  'seems'  when  his  Judg- 
ment of  the  thing  is  that  he  saw  it."  We 
think  the  language  of  the  witness  was  to  the 
same  effect  as  though  he  had  said  "it  ap- 
peared to  me"  or  "as  I  saw  It,"  and  that  the 
evidence  was  not  an  expression  of  an  opinion 
or  conclusl(m,  and  that  the  ruling  was  cor- 
rect. We  fall  to  see  that  It  was  very  ma- 
terial whether  the  part  of  the  machine  In 
front  of  the  rear  wheel  was  a  guard  rail, 
oil  plp4  or  a  part  of  the  chain  attacbmeuts. 
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Tbe  evldoice  Indicated  that  tbe  decedent  was 
struck  by  the  part  of  the  truck  In  front  of 
the  rear  wheel. 

[S]  Sam  Ooldeen,  who  was  sitting  in  a 
machine  about  50  feet  away  on  Bumside 
street  and  saw  the  accident  happen,  testi- 
fied for  plaintiff  to  the  efTect  that  there  was 
a  traffic  officer  standing  right  In  the  center 
of  the  street;  and  that  on  Union  avenue 
north  of  Bast  Bumside  street  there  was  a 
truck  standing  up  even  with  the  property 
line,  and  quite  a  ways  out  from  the  west 
curb  tat  enough  to  have  one  wheel  on  the 
street  car  track.  To  the  question,  "What 
did  you  see  happen  there,  Mr.  Goldeen?" 
be  answered :  "WeU,  the  traffic  officer  mo- 
tioned for  him  to  come  ahead  and  he  came 
right  straight  down  hera  I  thought  he  was 
going  to  our  right  straight  ahead,  the  way 
I  was  looking  at  him.  on  account  of  the 
way  he  turned  this  comer.  He  went  down 
there  cramping  his  wheels,  and  he  shot  right 
straight  up  this  track.  You  could  see  that  he 
didn't  go  right  straight  up  that  tracA:  (in- 
dlcatlDg),  there — "  The  witness  further  tes- 
tified to  substance  that  before  the  machine 
started  the  officer  was  facing  north,  and  then 
turned  around  facing  south ;  ttiat  the  truck 
came  down  with  its  front  wheels  a  little 
beyond  the  center  of  the  intersection;  that 
the  driver  then  turned  east  with  his  wheels 
on  the  track,  the  back  ones  over  the  track 
and  the  front  ones  Just  about  straddling 
each  rail ;  that  In  making  the  turn  the  truck 
did  not  run  to  and  b^oad  the  center  of  the 
bUsraectlon  of  those  streets ;  that  he  Judged 
the  1^  rear  wheel  of  the  tmck  went 
about  two  or  three  feet  north  of  the  inter- 
section ;  and  thai  as  the  truck  attempted  to 
make  the  turn  tbe  officer  was  stmck  and  run 
over.  While,  as  we  understand,  the  witness' 
first  stat^ent  In  regard  to  tbe  <^cer  being 
struck  was  his  way  of  expressing  what 
he  saw,  yet  the  mling  of  the  court  was 
favorable  to  the  defendant,  and  the  witness 
changed  his  answer  to  the  emphatic  state- 
ment  that  "the  officer  was  struck  and  run 
over."  Further,  there  was  no  objection  to  the 
question,  and  while  a  request  was  made  for 
counsel  for  pralntlff  to  ctmsent  to  the  strik- 
ing out  of  the  answer  objected  to  no  direct 
motion  was  made  to  that  effect  for  the  court 
to  rule,  upon,  which  was  the  proper  remedy. 
For  these  three  reasons  defendant  has  no 
cause  for  ctmiplalnt  The  authorities  dted 
do  not  apply. 

Henry  W.  Norene,  a  police  officer  and  a 
witness  for  plaintiff,  testified  that  after  the 
accident  happened  be  followed  the  truck 
about  three  blocks  and  brought  it  back  to 
the  street  crossing,  and  about  30  or  40  min- 
utes after  the  Injury  he  examined  the  tracks, 
at  the  intersection  of  the  streets  mentioned. 
To  the  question,  "What  kind  of  marks  did 
yon  see  on  the  pavonent  of  this  street  in- 
tersection, Mr.  Norene?"  he  replied,  "Why, 
there  were  blotches  in  the  dust  that  would 
be  made  by  tires  ot  that  kind  <tf  wbeela." 


To  the  further  interrogatory,  "What  did  yoa 
discover  ih  regard  to  any  marks  upon  that 
street  intersection?"  he  answered,  "I  traced 
the  tracks  that  the  rear  wheels  had  taken, 
especially  the  left  rear  wheel."  XJpon  motion 
of  defendant's  counsel  plalntiflTs  attorney 
consented  that  the  part  of  the  answer  as  to 
what  wheels  made  the  tracks  be  stricken 
out  as  a  conclusion.  In  answer  to  tbe  ques- 
tion, "What  kind  of  marks  did  you  see  on 
the  pavement  of  this  street  intersection,  Mr. 
Norene?"  he  said,  "Why  there  were  blotches 
In  the  dust  that  would  be  made  by  tires 
of  that  kind  of  wheel."  Upon  a  motion  of 
counsel  for  defendant  to  sblke  out  the  lat- 
ter part  of  the  answer  the  court  held  that 
the  evidence  came  within  the  ruling  to  Com- 
monwealth T.  Stnrtlvant,  117  Mass.  122,  19 
Am.  Bep.  401,  that  as  tbe  marks  were  effaced 
and  could  not  be  r^roduced  or  described  to 
the  Jury  precisely  as  tb^  appeared  to  the 
witness  who  examtoed  Oxeia  at  tlie  time, 
he  mig^t  give  his  conduslon  ftor  the  con- 
sideration of  tbe  Jury.  Gounsel  for  defend- 
ant saved  an  exception  to  tills  rtding. 

[4]  As  a  general  rule  a  witness  must  tes- 
tis to  facts  and  not  to  conclosltms  or  opin- 
ions to  order  that  the  Jury  may  draw  In- 
ferences trom  the  evidence  and  conduslona 
from  tbe  focts  presoited.  There  are  excep- 
tions to  this  rule  founded  upon  necessity, 
for  the  reason  that  the  facts  icannot  be  re- 
produced or  deleted  to  the  Jury  precisely 
as  they  appeared  to  the  witness,  and  from 
the  nature  ot  tbe  subject  it  is  impractical 
for  blm  to  relate  what  be  may  have  seeo 
without  snppl«neDtlng  his  description  with 
his  condualon.  Under  such  circumstances  a 
conmion  observer,  although  not  an  expert, 
may  testify  to  his  opinion  or  condusion  re- 
garding what  he  has  seen.  Bank  v.  Fire 
Association,  33  Or.  172,  50  Pac.  668,  53  Pac. 
8;  State  t.  Barrett,  33  Or.  194,  54  Pac.  807; 
Everart  v.  Fischer,  75  Or.  316,  328,  145  Pac 
33, 147  Pac.  189.  An  exception  to  the  general 
exi>ert  evidence  rule  is  the  admissibility  of 
testimony  to  regard  to  the  Identity  and  ap- 
pearance of  persons  and  things,  respecting 
which  facts,  when  personally  observed  by  any 
one  of  maturity  and  ordinary  toteUlgence,  be 
may  express  an  opinion.  Weiss  v.  Kotal- 
hagen,  68  Or.  144,  113  Pac.  46 ;  Kltchln  v. 
Oregon  Nursery  Co.,  65  Or.  20,  25,  ISO  Pac. 
408,  1133,  132  Pac.  956;  Kelly  v.  Weaver.  77 
Or.  267,  271,  150  Pac.  166,  151  Pac.  463.  The 
evidence  objected  to  comes  within  the  ex- 
ception to  the  general  rule.  It  would  have 
been  practically  impossible  for  tbe  witness, 
whether  lawyer  or  layman,  to  describe  the 
auto  truck  tire  which  appears  from  the  photo 
to  be  a  kind  of  double  nonskid  type,  and  tbe 
marks  to  tlie  dust,  both  of  which  he  bad 
seen,  so  that  the  Jury  could  determtoe  wheth- 
er the  tracks  were  made  by  tbe  truck.  Tbe 
evidence  was  not  vital.  Other  eyewltoessea 
to  tbe  casualty  delineated  the  course  taken 
by  tbe  auto  truck  at  tbe  time.   QSiere  was 
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no  error  In,  deayl&t  the  motion  to  strike  out 

tbo  evidence. 

[f ,  I]  At  tlie  dose  of  plaintUTt  evidence 
In  dUef,  coanMl  tax  defnidant  moved  the 
court  fiur  a  noneolt,  and  at  tbe  proper  time 
reqnested  tbe  court  to  direct  a  vw^ct  In 
favor  of  dffiCaidant.  ^leee  reqoeets  ma^  be 
oonaldNnd  togethor.  Hie  question  involved 
ia  the  cmx  ot  this  caoe.  In  addition  to  tbe 
evid«K»  above  referred  to  the  teetlmooy 
tended  to  show  that  at  the  time  oC  the  ac- 
cident comiriataied  of,  In  making  the  turn  to 
the  left  at  the  InteraectiMi  ffif  Unlrai  aveaoe 
and  East  Bumaide  street  tbe  def^dant's 
driver  did  not  run  to  and  beyond  tbe  Inter* 
section  of  tbe  streets  named  before  turning, 
according  to  tho  direction  of  the  tAtf  ordi- 
nance, but  ne^lgentlr  ran  tlie  tnek  at  a 
lill^  rate  ot  speed  so  that  tbe  front  part  of 
tbe  same  was  slii^itlr  past  tbe  street  center, 
and  then  turned  and  ran  to  tbe  left  causing 
the  truck  to  run  over  ttie  center  of  the  street 
intersection  where  plalntlfrs  inteatate  was 
stationed  in  the  performance  of  his  duty  as 
a  traffic  officer;  and  that  the  part  of  the 
truck  In  front  of  the  left  rear  wheel  atrock 
White,  knocked  bim  down,  and  tbe  wheel 
ran  over  and  killed  liim.  Counsel  for  defend- 
ant do  not  queati'on  that  the  evidence  on  the 
part  of  the  plaintiff  tends  to  show  such  facts, 
bat  Bubmits  that  "uncontradicted  and  unlm- 
peacbed  testimony  sfao^s  it  was  a  physical 
Impossibility  for  tbe  left  rear  wheel  of  tbe 
auto  truck  to  take  the  coarsea  marked  on 
the  maps  by  Boot  and  Ooldeen."  The  ma- 
terial ipoint  Is  that  the  defendant's  servant 
drove  the  truck  against  the  decedent  in  tbe 
center  of  the  intersection  of  tbe  streets 
where  be  was'  in  tbe  performance  of  bis  duty 
in  violation  of  tbe  ordinance  of  tt'e  city, 
which  suggestion  Is  a  sufficient  answer  to- 
this  argument.  What  route  the  truck  took, 
where  It  started  from  to  get  to  the  center  of 
the  street,  whether  the  witnesses  for  plaintiff 
marked  tbe  course  of  the  left  rear  wheel  on 
the  map  correctly,  or  whether  Clark,  defend- 
ant's expert,  was  correct,  are  matters  of  sec- 
ondary consideration.  It  was  tor  the  jury  to 
settle  the  minor  discrepancies  in  the  evi- 
dence and  determine  what  was  tbe  iu:tual 
truth  as  to  the  main  &cts.  A  jury  is  not 
bound  to  accept  as  ooncloslve  the  uncontra- 
dicted statements  of  any  witness ;  tbc^  may 
disregard  undisputed  tertimony  If  It  Is  *un- 
satlsfactory  to  them.  Taife  v.  O.  B.  ft  N. 
Co.,  60  Or.  Xn,  117  Fac  889;  Graham  v. 
Coca  Bay  B.  ft  M.  Co.,  71  Or.  883,  138  Paa 
337.  We  have  no  duty  pertaUdng  to  the 
weight  of  tbe  testimony.  Suffice  it  to  say 
tbat  flie  evldoice  tends  directly  to  show  that 
tbe  auto  tm^  was  not  run  to  and  beyond  the 
eentor  ci  the  Intersection  of  tbe  streets  be- 
fore taming,  and  to  sustain  the  allegations 
of  tbe  complaint.  Whether  the  witnesses 
were  exactly  correct  in  all  the  details  would 
not  prevent  tbe  Jury  ^m  segr^tlng  the 
ertdenco  and  finding  where  the  preponder- 


ance was.  SnlUvan  r.  Wakefield,  68.  Or.  4(KL, 
117  Paa  311 ;  Jones  v.  National  Laundry  Oo^ 
66  Or.  138  Paa  UTS;  Dickenon  v<  B. 
ft  W.  Lumber  Co.,  78  Or.  281,  1S5  Paa 
17B;  Johnson  v.  P.  B.  L.  ft  P.  Co..  78 
Or.408,40S,U6PB&875;  CbUders  v.  Brown, 
81  Or.  1, 108  Paa  166.  Tbe  evidence  on  this 
and  oOier  points  was  amply  snfflcient  to 
be  submitted  to  tbe  jury.  There  was  no  er> 
tor  In  denying  the  defSendant^s  motion  fbr 
a  nonsuit,  nor  In  refusing  tbe  request  for  a 
directed  vertUct      tbe  defendant 

[7]  Defiandant  oom^alns  ot  tbe  diarge  giv- 
en to  the  jury.  The  court  In  effect  told  tbe 
jury  that  tar  tbe  plaintiff  to  recover,  the 
death  ot  White  must  have  ben  caused  by 
tbm  sole  negUgence  ot  the  defendant,  wbicb 
sole  negligence  must  have  been  the  proximate 
cause  of  Us  death;  tbat  to  constitute  neg- 
lU^enoB  tbere  must  be  a  want  v€  reasonable 
care  wbb^  a  perstm  <it  ordinary  prudnce 
would  have  used  under  tbe  ocistlng  circum- 
irt^nces ;  that  If  they  found  tbat  White  him- 
self waa  negligent,  and  that  his  negligence 
contributed  in  any  way  to  bring  about  bis 
death,  tbat  is,  If  tbe  combined  negligence  of 
both  bim  and  tbe  defendant  brought  lUwut 
his  death,  there  could  be  no  recovery.  Tbe 
court  also  Instmcted  tbe  jury  in  substance 
tbat  a  man  must  exercise  his  senses  of  bear- 
ing and  seeing  and  everything  of  tliat  kind 
for  his  personal  safety  and  protection;  but 
that  it  should  take  into  account  tbat  "ttiat 
man,  as  a  traffic  officer,  bad  duties  to  perform 
there,  other  than  locking  after  bis  own  per- 
sonal safety,"  and  tbat  be  "bad  tbe  right  to 
expect  tbat  those  travtilng  those  streets 
would  take  into  consideration  tbe  tact  tlrnt 
be  bad  duties  to  perform  tbere,  and  tbat  he 
could  not  look  after  himself  as  would  one 
who  bad  nothing  to  do  but  walk  around  those 
streets."  Defendant  objects  and  excepts  to 
tbe  portion  of  tbe  charge  quoted,  particular- 
ly as  to  the  degree  of  care  required  of  plain- 
tiff's husband.  Upon  this  phase  of  the  case 
defendant  requested  the  court  to  instruct  the 
jury  as  follows: 

"Ne^igeoce  is  defined  to  be  the  want  of  ordi- 
nary care;  tbat  la,  such  care  as  an  ordinarily 
prudent  person  would  exerdse  under  like  cir- 
cumstance^ and  It  should  be  propOTtioDed  to  the 
danger  ana  peril  reasonaUy  to  he  apprehended 
from  a  lack  of  the  proper  jtrudeoce.  A  person 
must  use  his  faculties  m  proportion  to  tbe  dan- 
ger of  his  employment,  and  must  use  every  rea- 
sonable precaution  to  provide  for  bis  safety  and 
Budi  as  an  ordinarily  prudent  man  under  the 
same  eircamBtances  woold  do." 

We  compare  tbe  charge  given  with  the 
request  of  tbe  defendant,  and  are  unable  to 
distinguish  any  material  difference  In  regard 
to  tbe  part  complained  of.  Tbe  language 
used  by  tbe  court  was  more  (dosely  applied 
to  tbe  case.  In  plain  terms  tbe  court  In- 
structed the  jury  to  take  into  consideration 
the  surrounding  circumstances  of  the  place. 
Ordinary  care  would  suggest  more  vigilance 
by  the  same  person  upon  a  crowded  thor- 
oughfare than  In  a  secluded  spot.  We  should 
not  confound  tba  alertness  wbicb  ordinary 
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care  and  pnidence  would  demand  ot  a  rea- 
sonably careful  person  In  a  place  of  danger, 
wim  the  care  Itaelf.  Oreat  danger  requires 
great  vigilance.  Savoy  v.  HcLeod,  111  ICe. 
284.  88  AtL  721,  48  L.  R.  A.  (N.  8.)  971.  We 
do  not  agree  iritli  the  auggestion  of  the  learn- 
ed oonnsel,  If  sncli  was  intended,  that  Oie  in- 
struction given  required  lesB  than  ordinary 
car©  on  the  part  of  the  traffic  officer.  The 
charge  indicated  that  it  was  the  duty  of  Urn 
oSlcer  to  use  ordinary  care  tor  Mb  own  pro- 
tection, the  degree  of  which  is  cominenBurate 
with  the  danger  to  be  avoided.  Carroll  v. 
Grande  Rtrnde  B.  Oo..  47  Or.  424,  84  Pa.  889. 
6  L.  R.  A.  <N.  S.)  290;  11  Thompson  oa  Neg. 
1 1^ ;  1  Shearman  &  Bed.  on  Neg.  (6th  Bd.) 
I  87 ;  Graves  v.  P.  B.  L.  &  P.  Ca,  06  Or.  282- 
234.  184  Pac.  1,  Ann.  Gas.  191SB,  600. 

Tbe  (diarge  enjtdned  no  less  a  degree  of 
care  on  the  part  of  the  officer  than  it  did 
upon  the  defendant's  driver  of  the  auto 
truck.  The  diauffeur  should  have  be«i 
watdifal,  and  should  have  known  that  in 
making  a  turn  the  rear  whe^  of  a  vehicle 
do  not  foUow  exactly  in  the  course  of  the 
fnmt  onea.  As  the  jury  must  haTO  found 
there  was  plenty  of  ro(»n  to  turn  the  ma- 
dilne  at  the  street  intenectton  wltturat  run- 
ning over  the  center  and  striking  the  oflloer 
wUle  he  was  at  his  place  of  duty.  Indeed, 
It  is  difficult  to  aee'how  the  jury  could  have 
found  otherwise  from  the  evidence.  The 
facta  In  the  case  at  bar  differ  widely  tiom 
those  in  the  cases  of  Clark  v.  Boebn  ft  Al- 
bany R.  R.  Go.,  128  Mass.  1.  and  Loettker  v. 
Chicago  City  Ry.  Co..  ISO  IlL  App.  68,  cited 
the  defendant  Vrom  the  two  decislims 
cited  the  only  variance  In  law  which  we  can 
discern,  ka  given  the  Jury  by  the  trial  court, 
is  a  mere  nutter  of  phnweolc^.  The  in- 
stmction  to  the  jury  was  in  plain  language 
and  fiilrly  .sulmiitted  the  qoestimi  to  them. 
The  duty  of  the  traffic  officer  requited  htm 
to  be  at  the  center  of  the  Intraaectlon  wliere 
the  evidCToe  tended  to  show,  and  the  jury 
found,  that  he  was.  In  the  ordinary  course 
of  affairs  he  would  not  expect  that  a  vehicle 
would  be  run  over  the  center  ot  tiie  Intersec- 
tion contrary  to  the  law,  and  ha  could  not  be 
expected  to  be  looking  In  both  dlrectltma  at 
the  same  time. 

[8]  It  is  asserted  by  defendant  that  the 
court  erred  In  charging  the  jury  as  foUowa: 

"Yoa  are  supreme  in  the  realm  of  tact  Just 
as  supreme  as  yoa  are  in  the  realm  of  fact,  just 
80  supreme  is  the  court  in  the  realm  of  law.  He 
may  not  correctly  have  stated  the  law  which  is 
to  govern  you,  and  he  may  be  far  afield.  Be 
tliat  as  it  may,  there  is  a  tribunal  apw^ted 
by  law  to  correct  him  if  he  is  in  «rror.  Xou  are 
not  Uiat  tribonaL" 

[I]  This  waa  In  effect  the  osnal  and  proper 
direction  and  caution  to  the  Jury.  re- 
quested inatmetions  In  so  far  aa  they  con- 
form to  the  law  were  covered  by  the  court's 
clmrge.  and  there  was  no  error  in  refusing 
those  not  given.  State  v.  Branson,  161  Pm. 
680;  Pllson  T.  Auto  Co.,  67  Or.  687,  136  Paa 


642;  Powder  Valley  State  Bank  t.  Hudelsmi, 
74  Or.  191,  144  PaC  494. 

[II]  We  have  ^amlned  other  asBlgnments 
of  aror  which  we  do  not  deem  require  far^ 
ther  dlscu88l<m.  ApplicatUm  la  made  by 
plaUitUr  fqr  damages  to  the  amount  of  10  per 
cent  of  the  Judgment  for  the  dtilay  caused 
by  this  appeal.  We  cannot  say  the  apiwal 
was  not  taken  In  good  faith.  There  waa 
pn^ble  canae  ^erefor,  uid  the  apirtlcatlon 
la  denied. 

Finding  no  error  in  the  record,  the  Jodg- 
nwnt  of  the  lower  court  la  affirmed. 


HATES  V.  HAYES.    (No.  13672.) 

(Supreme  Court  of  Wadungton.  May  S,  1917J 

DivoBOB  «=»184(10)— FiNDiNoe— Bxvnw. 

Where  divorce  was  granted  apcm  evidence  in 
considerable  conflict  of  the  nature  wh^  renders 
proper  disposition  of  the  cause  much  more  easily 
determined  by  the  trial  than  by  the  appellate 
court  and  the  appellate  court  cannot  say  that 
the  evidence  does  not  preponderate  in  support  of 
the  trial  court's  conclusion  and  there  is  no  ques- 
tioo  of  law  invoWed,  the  decree  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  I  672.1 

D^jiartment  2.  Appeal  from  Bqporior 
Court  King  County ;  John  B.  Jur^,  Judge, 

Suit  by  Russell  S.  Hayea  agaln^  Elva  U. 
Hayes.  Decree  for«plalntiff,  and  defendant 
appeals..  Affirmed. 

B.  h.  Blewett  and  Jeaae  A.  Frye^  botb  of 
Seattle,  for  appelant  EL  H.  Gule,  oC 'Seat- 
tle, for  respondent 

PARKER,  J.  The  plaintiff,  BuaaeU  S. 
Hayes,  commenced  this  action  In  the  superior 
court  seeking  a  decree  of  divorce  dlaaolvlng 
the  marriage  relation  existing  between  him 
and  the  defendant.  Elva  U.  Hayea.  She  an- 
swered, resisting  the  granting  of  a  divorce 
decree,  and  by  cross-complaint  sought  a  de- 
cree of  separate  maintenance.  T^ie  trial  te* 
suited  In  flndinga  and  decree  ot  divorce  In 
fiivor  of  the  plaintiff  and  denial  o£  a  decree 
of  separate  maintenance  to  the  dtfendant 
She  waa  by  the  decree  awarded  attorney's 
fees  and  also  alimony  in  tba  total  sum  of 
$500.  to  be  paid  by  the  plaintiff  at  the  rate 
of  $S0  per  month  fbr  the  period  of  tea, 
mtmths.  Tbe  defendant  has  appended  from 
this  dlspoaltlcm  of  tlie  cause  to  this  court 

At  the  time  of  the  marriage  both  parties 
were  32  years  old.  They  bdth  poaseaa  con- 
siderable earning  power,  aa  evldmced  by  tlie 
salaries  earned  by  each  In  their  reapectlve 
employments.  They  have  no  children.  Hie 
divorce  was  granted  by  the  superior  ooort 
upon  the  ground  ct  ai^Uant's  personal  In- 
d^ltles  towards  zeapondent  Tbe  evldenoe 
Is  In  conaldenble  conflict  It  la  of  that  na- 
ture which  renders  the  proper  disposition  of 
tb»  cause  mudi  nuwe  eaally  detomlned  by 
the  trial  court  than  by  this  court  We  can- 
not say  from  our  review  of  tbe  evidence  In 
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cold  ^pewritlng  tliat  ft  does  not  pr^xmdcAv 
ate  in  support  of  the  trial  conrfB  conclnslon. 
There  Is  no  qnestton  of  law  InvolTed  here. 
We  deem  It  naprofltable  to  notice  here  tn 
detail  the  distressing  hamtmings  of  this  un- 
fortunate marriage. 
13ie  decree  Is  affirmed. 

ELLIS.  G.  J.,  and  FULLEIKPON,  HOUlfr, 
and  HOLCOMB,  33.,  concor. 


SIATB  ex  reL  O'NKIL  T.  WALXACE.  Count? 
Andltor.   (No.  18686.) 

(Bnpceme  Omirt  of  WashioKtoa.  Maj  %  iffHT.) 

1.  OonmcFT  ^s>81— AoAQfsr  Countt  Audi- 

TOB— BXFIUTXon  OF  TKXH  OF  OFFICB— EF- 

ITCT. 

CoDtempt  of  county  Boditor  in  not  olmring 
writ  of  mandamuB  directed  to  him  in  bis  omcim 
capacltri  and  for  which  au  order  for  his  com- 
mitment was  inaed,  was  purged  and  the  contro- 
versy ended  when  his  term  of  officer  expired  ;  it 
being  then  impossible  (or  him  to  obey  the  wriL 
TEH.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  I  272.] 

2.  SlANDAUUB  «s»187O0)— AoAinsT  Countt 
AuDrroB-i-ExPUAnojf  of  Txkh  of  Omen— 
Effxot  of  Affbu. 

Bemanding  appeal  and  directing  vacation  of 
order  committing  county  auditor  for  failure  to 
comply  with  mandate,  because  of  expiration  of 
term  of  aOee,  does  not  affset  judgment  in  the 
mandamus  case,  and  appUeant  Is  left  to  her 
rights  thereunder  as  against  the  present  auditor. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  437.] 

Department  1.  Ai^>eftl  from  Superior 
Court.  WhatcMn  County;  William  H.  Fem- 
berton,  Judge. 

Application  on  relation  of  Georgia  O'NeU 
for  writ  of  man  damns  against  Will  D.  Wal- 
lace, Auditor  of  Whatcom  County,  Waidiing- 
ton.  Writ  Issued,  and,  upon  defendant's  re- 
fusal to  ccMoply  therewith,  order  entered 
committing  defoodant  to  county  Jail,  and 
defendant  appeals.  Cause  remanded,  with 
directioD  to  set  aside  order  of  commitment 

W.  P.  Brown  and  Loomis  Baldry,  both  of 
BelUngham,  for  appellant  Brown,  Peringer 
&  Thomas,  ot  BelUngham,  for  respondent 

WEBSTER,  J.  [1]  On  May  2,  1914,  re- 
spondent applied  to  the  superior  court  of 
Whatcom  county  for  a  writ  of  mandate  com- 
manding appellant  as  auditor  of  Whatcom 
county  to  countersign  and  register  in  the 
manner  prescribed  by  law  two  certain  war- 
rants, which  were  alleged  to  have  been 
drawn  In  due  and  r^lar  form  by  the  school 
board  of  school  district  No.  32  In  that  coun- 
ty. It  was  alleged  that  the  warrants  had 
been  presented  to  the  auditor  with  the  re- 
quest that  he  countersign  and  register  tbem, 
but  that  he  had  refused  to  do  so.  An  alter- 
native writ  of  mandate  was  issued,  ordering 
the  auditor  to  countersign  and  register  the 
warrants  or  to  appear  and  show  cause  at  a 


ttme  deslgnatea  why  he  refused  to  do  sa 
Sndi  proceedines  were  had  In  the  canae  that 
OQ  Jnne  20;  1914,  tlie  altematlTe  writ  of 
mandate  was  made  peremptory  and  the  audi- 
tor WIB8  commanded  to  ooanterslgn  and  ro- 
ister the  wamnta.  On  Joly  31,  1914,  1^ 
man  Seelye  and  wife,  as  ceiddents  and  tax- 
payers of  sdiool  district  Na  82,  commenced 
an  action  in  the  superior  court,  making  the 
school  district  and  certain  individuals,  in- 
cluding appellant  as  andltor  for  Whatcom 
county,  parijes  defimdant,  and  prayed,  among 
other  things,  that  the  auditor  be  restrained 
and  enjoined  from  countersigning  or  regis- 
tering the  warrants  whi0x  he  had  thereto- 
fore been  ordered  to  connterdgn  and  re^ster 
in  the  mandamus  proceeding.  A  temporary 
order  was  granted,  restraining  the  auditor 
from  oounterslgntng  or  registering  the  war- 
rants, and  on  August  4,  1914,  by  order  of 
court,  the  temporary  restraining  order  was 
continued  in  force  pending  the  final  determi- 
nation of  the  action.  On  February  7,  1916, 
respondent  filed  a  motion  supported  by  affi- 
davit for  a  citation  against  appellant,  order- 
ing him  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt  for  fall- 
ing and  refusing  to  obey  the  peremptory  writ 
of  mandate  Issued  on  June  20,  1914.  The 
citation  issued,  and  such  steps  were  taken 
that  on  May  17,  1916,  the  court  entered  an 
order  committing  appellant  to  the  county  Jail 
until  he  should  obey  the  C(xnmand  of  the 
writ  by  countersigning  and  registering  the 
warrants.  From,  this  order  the  present  ap- 
peal is  prosecuted. 

On  February  21,  1917,  appellant  filed  in 
this  court  his  affidavit  setting  forth  that  his 
term  of  office  as  auditor  for  Whatcom  Coun- 
ty expired  on  January  8, 1917,  and  since  that 
date  he  has  not  been  connected  with  that  of- 
fice In  any  capacity;  that  he  now  is  the  duly 
elected,  qualified,  and  acting  sheriff  of  What- 
com county.  At  the  oral  argument  It  was 
conceded  that  the  statemeita  contained  In 
the  affidavit  were  true. 

It  will  be  observed  that  the  peremptory 
writ  of  mandate  was  directed  to  ai;^lant 
in  his  official  capacity  as  the  auditor  of 
Whatcom  county,  and  the  Judgment  In  the 
contempt  proceeding  ordered  appellant  com- 
mitted to  the  county  Jail  until  he  should  obey 
the  writ  It  being  now  conceded  that  appel- 
lant's term  of  office  as  auditor  has  expired 
and  he  no  longer  has  authority  to  counter- 
sign or  register  the  warrants,  and  it  is  there- 
fore Impossible  for  him  to  obey  the  writ,  we 
are  constrained  to  hold  that  the  contempt 
has  been  purged  and  the  controversy  has 
ended. 

[2]  The  Judgment  in  the  mandamus  pro- 
ceeding is  In  no  way  affected  by  this  appeal, 
and  respondent  must  be  relegated  to  her 
rights  thereunder  as  against  the  present  au- 
ditor of  Whatcom  county. 

The  cause  will  be  remanded,  with  direction 
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to  cancel  and  Bet  aside  tbe  order  comffllttlng 
appellant  to  the  county  jail  until  the  war- 
rants shall  be  countersigned  and  registered. 

ELLIS,  O.  J.,  and  MORRIS.  MAIN,  and 
OHADWICK,  JJ.,  concur. 

OSBORNE  et  uz.  t.  CHICAGO  BONDINa  & 
SURETY  CO.   (No.  13711.) 

(Supreme  Court  of  Washington.   May  5,  1917.) 

PRIHCIPAI,  and  SUBETT  <8=>39— LIA.B1LITY  OT 

Surety  Compamy— Misbepmsentation. 
The  fact  that  a  surety  company,  executing 
a  hoiid  to  purchaser  of  uncompleted  building  to 
Bccure  completion  by  the  seller,  waa  uninformed 
that  stated  consideration  waa  to  be  partly  in 
money  and  partly  in  other  property,  did  not  re- 
lease It  from  liability,  where  company  retained 
no  interest  in  purchaae  price,  and  no  prejudice 
resulted,  and  the  contract  being  made  upon  the 
credit  of  the  seller,  and  not  upon  the  credit  of 
the  contract  between  seller  and  buyer. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  Si  8S-85.] 

Department  '2.  '  Appeal  from  Superior 
Court,  Kliig  County :  J.  T.  Ronald,  Judge. 

Action  by  J.  E.  Osborne  and  wife  against 
the  Chicago  Bonding  &  Surety  Company. 
.Tndgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

William  K.  Froude  and  Higgios  &  Hughes, 
both  of  Seattle,  for  appellant  Robert  F. 
Booth  and  Peters  &  Powell,  both  of  Seattle 
(Hymaii  Zettler,  of  Seattle,  of  counsel),  tor 

respondents. 

MOUNT,  J.  Thia  action  waa  brought  to 
recover  upon  a  surety  bond.  The  plaintiffa 
had  Judgment  below,  and  the  defendant  bond- 
ing company  has  appealed. 

The  facts  are  substantially  as  follows: 
In  September  of  1914,  Robert  Knipe  agreed 
to  sell  two  lots  In  Seattle  to  tbe  resppndent 
Mr.  Osborne  for  the  sum  of  $40,000.  An 
apartment  house  was  being  constructed  upon 
one  of  these  lota.  The  house  was  not  com- 
pleted, and  Mr.  Knipe  agreed  that  he  would 
finish  tbe  building,  and  furnish  a  surety  bond 
for  the  completion  of  the  house  according  to 
the  plans  and  specifications.  The  contract 
between  Mr.  Knipe  and  Mr,  Osborne  provided 
that  the  $40,000  should  be  paid,  $5,000  in 
cash,  $5,000  by  second  mortgage  upon  the 
property,  the  assumption  by  Mr.  Osborne  of 
a  first  mortgage  for  $15,000,  and  the  bal- 
aiice  by  a  deed  to  certain  described  real  es- 
tate. When  Mr.  Knipe  applied  to  the  appel- 
lant bonding  company  for  a  bond,  he  stated 
that  the  consideration  was  $40,000.  No  state- 
ment  appears  to  have  been  made  as  to  how 
the  money  was  to  be  paid.  The  surety  hcnA 
was  prepared  by  Mr.  Osborne's  attorney.  It 
was  for  $15,000.  The  condition  of  the  bond, 
as  stated  therein,  waa  as  follows: 

"Tbo  condition  of  thia  obligation  is  such  that 
whereas  tbe  said  J.  E.  Oabome  and  Edith  May 
Osborne,  bis  wife,  have  purchased  from  tbe  said 


Robert  T.  Knipe  tor  the  sum  ot  forty  duHuand 
dollars  040,000,0(9.  that  certain  property  In  the 
city  of  Seattle  more  particularly  described  as 

lot  eight  (8),  block  thirteen  (13),  Law's  addition 
to  the  dty  of  Seattle,  together  with  the  huUdiiig 
now  being  erected  thereon,  and,  whereas,  the 
said  Robert  T.  Knipe  is  constmcting  said  build- 
ing upon  said  property  and  whereas  said  build- 
ing is  not  as  yet  fully  completed  and  whereas, 
said  Robert  T.  Knipe  has  agreed  to  fully  com- 
plete said  buitdlag  aocordlng  to  tbe  originBl  speci- 
fications and  has  agreed  to  Doy  and  discharge  all 
bills  for  labor  and  material  whidi  have  been 
incurred,  or  whldi  shall  be  incurred  against  said 
property  on  said  building  and  to  complete  the 
same  free  and  clear  of  all  liens  of  every  kind 
and  nature  and  whereas,  said  Robert  T.  Knipe 
has  further  agreed  to  complete  said  building  by  . 
the  first  day  of  November,  1914:  Now.  there- 
fore. If  the  said  Robert  T.  Knipe  shall  well  and 
truly  save  and  hold  harmless  the  said  3.  E.  Os- 
borne and  Edith  May  Osborne,  his  wife,  from 
any  and  all  clftima  and  Hens  against  said  prem- 
ises above  described  by  the  reason  of  the  con- 
struction  of  said  building  upon  the  property, 
•  *  •  then  this  obligatioa  to  he  void.  •  • 

Thereafter,  the  buHdlng  was  completed,  but 
Mr.  Knipe  failed  to  pay  certain  laborers  and 
materialmen.  Liens  were  filed  against  the 
building,  and  Mr.  Osborne  was  required  to 
pay  the  same,  to  tbe  amount  of  98,000.  Tliia 
action  wu  brought  npm  the  bond  for  that 
sum. 

No  question  Is  made  by  the  appellant  about 
the  amount  of  the  liens  which  the  respond- 
ents were  compelled  to  pay.  Tbe  sole  conten- 
tion of  the  ai^Uaat  Is  that  the  surety  Is 
not  liable  because  the  bond  redtra  that  the 
consideration  for  Uie  purchase  of  the  prefer 
ty  was  $40,000,  when.  In  fact,  tiie  purchase 
price  of  the  property  was  not  $40,000  in  cash, 
but  that  this  sum  was  to  be  paid,  partly  In 
cash,  partly  by  mortgage  and  partly  by  oth- 
er im^perty.  It  la  atremunuly  argued  l^y  the 
appellant  that  tbe  oonalderatlon  passing  tnm 
Mr.  Osborne  to  Mr.  Knipe  was  not  a  cnan 
consideration,  as  repreaented  to  the  sur^y, 
but  was  a  property  ooiudd«rathm,  and,  be- 
cause the  method  of  paymoit  was  not  stated 
to  the  sure^,  the  surety  was,  in  effect,  de- 
frauded and  led  to  oitar  into  a  contract 
whidi,  If  the  facte  had  been  stated,  it  might 
have  refused. 

The  appellant  relies  upon  the  case  of  At- 
lantic Trust  &  Deposit  Co.  t.  Union  Trust 
&  Title  Corporation,  110  Va.  286,  67  S.  E. 
182,  136  Am.  St.  Rep.  037.  In  that  case,  a 
bond,  much  the  same  as  In  this  case,  was 
given  to  complete  the  performance  ot  a 
building  contract  In  that  case,  It  was  rep- 
resoited  that  a  loan  of  $70,000.  bearing  In- 
terest at  6  per  cent,  was  made  for  the  pur- 
pose of  completing  the  building,  when.  In 
t&ct,  the  loan  was  for  $60,600,  and  was  at 
8  per  cent  It  was  held  hi  that  case  Uiat 
the  surety  company  was  not  liable  because 
the  contract  was  not  properly  represented  to 
the  surety  company,  and  that  tbe  reprearata- 
tion  that  the  loan  was  for  $70,000  was,  in 
substance,  a  fraud  upon  the  surety  company. 
In  that  case,  the  borrowed  money  waa  for  the 
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purpose  of  completing  the  bufMlng,  «nd,  of 
coarse.  snretr  company  bad  a  zlgbt  to 
look  to  Uie  wtuAe  <tf  tUat  famA  to  complete 
the  building  for  Its  bowflt.  In  the  case  we 
are  now  oonsideiing.  the  transaction  was 
fully  completed.  The  sarety  company  did  not 
reserre  any  rlg^it  to  any  of  the  pttrchase 
money  wbieh  was  being  paid  by  Mr.  Osborne 
to  Mr.  Enlpe,  and  whether  the  paymwt  was 
in  cash  or  property  was  of  no  Interest  to  the 
snrety  c<Hnpany.  The  bond  recites  that  the 
consideration  vras  $40,000.  Mr.  Knlpe  and 
the  respondent  Mr.  Osborne  had  agreed  upon 
that  craiBlderatlon.  The  payment  was  not 
to  be  In  cadi,  bnt  It  was  to  he  partly  casih, 
partly  by  a  mortgage  upon  tbe  iwoperty,  and 
the  balance  by  a  transfer  of  real  estate.  We 
are  at  a  loss  to  understand  in  what  way  tbe 
sarety  company  had  any  Interest  In  the 
method  of  payment,  because  no  lien  was're- 
served  by  the  surety  company  against  tbe 
purchase  price.  The  portshase  prtce  was  to 
be  paid  by  Mr.  Osborne  to  Mr.  Knlpe,  and 
was  paid,  and  the  tnms&ctton  dosed  at  the 
time  the  bond  was  dellrered  to  Mr.  Osborne. 
There  is  no  diowlng  that  Mr.  Osborne  was 
required  to  account,  In  any  way,  to  the  sure- 
ty company  for  any  of  the  payments  which 
he  was  required  to  make.  It  Is,  no  doubt, 
true  that  the  surety  company  may  have  In- 
ferred, fr(Hn  the  statements  that  the  con- 
sideration was  $40,000,  that  this  money  was 
to  be  paid  In  cash.  The  agent  of  the  surety 
company  apparently  did  not  Inquire  wheth- 
er It  was  to  be  paid  In  cash  at  once,  or  by 
iDStallments,  or  by  other  means,  and  the  rea- 
son la  obvious.  It  was  a  matter  of  total 
indifference  to  the  surety  company  in  what 
way  the  $40,000  was  paid,  because  It  re- 
tained no  Uen  thereon,  but  trusted  entlr^ 
to  the  credit  of  Mr.  Knlpe  for  the  folflllment 
of  the  conditions  of  the  bond.  The  sarety 
company  In  this  case  was  a  paid  surety.  The 
record  does  not  show  that  any  damage  has 
accraed  to  the  Indemnity  company  by  reason 
of  the  method  in  which  the  $40,000  was  paid. 
In  the  case  of  Black  Masonry  &  Contracting 
Co.  T.  National  Sure^  Ca,  61  Wash,  471, 
at  page  477,  112  Pac.  S17,  at  page  610,  we 
said: 

"The  general  rule  la,  If  the  building  owner  ad- 
vances to  the  builder  more  than  he  is  aititled 
to  under  the  contract,  the  surety  will  be  releas- 
ed. The  rule  restB  upon  two  reaoona.  The  one 
18  that  euch  advance  deprives  the  surety  of 
the  security  which  the  owner  or  principal  con- 
tractor has  agreed  to  hold  for  his  benefit,  and 
the  loss  of  the  inducement  which  otherwise 
would  have  operated  on  the  contractor's  mind  to 
induce  him  to  finish  the  work  in  accordance  with 
the  terms  of  his  obiisation." 

Again,  on  page  470  of  61  Wash.,  <m  page 

619  of  112  Pac,  we  said: 

"In  all  the  cases  decided  by  this  court,  and 
by  all  other  courts  bidding  that  payment  by  the 
owner  would  not  discharge  the  principal,  the 
[acts  have  been  such  that  no  prejudice  resulted 
by  reason  of  such  payments  to  the  surety." 


There  Is  no  claim  that  Mr.  O^me  ad- 
vanced to  Mr.  Knlpe  more  or  less  than  he 
was  required,  under  his  contract.  He  was 
obligated  to  pay  the  fall  amount  to  Mr.  Knlpe. 
Tbe  surety  company,  as  above  stated,  rtiain- 
ed  no  Interest  therein.  It  follows,  vA.  course, 
Hut  no  prejudice  resulted  to  the  appellant 
hy  reason  (HC  tbe  fact  that  tbe  purcbaBe  price 
of  tbe  lot  and  the  apartment  bouse  tos  paid 
to  Bfr.  Knlpe  In  money,  or  other  property. 

Upon  tbe  facts  In  tbe  (»se,  we  are  satis- 
fled  that  the  surety  company  Issued  this  bond 
txa  tbe  onupletlon  of  the  building  upon  the 
credit  of  Bfr.  Kilpa  alone,  and  not  i^on  the 
&ltb  <n  credit  of  tbe  contract  which  he  had 
with  the  respondmts  Ortiorne;  and,  for  tbat 
reason,  luvellant  should  respond  up«i  Uie 
bond. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 

ELLIS,  O.  J.,  and  FUIiLERTON,  FARKEB, 
and  HOLCOMB,  JJ.,  concur. 


HICKS  V.  BAUMGAETNEE  et  nr. 
(No.  13892.) 

(Supreme  Court  of  Wnshington.    April  SO, 
1917.) 

1.  Appeal  and  Sbhob  ^3^1068(1)— Scops  or 
Bbvibw— Habhubsb  Ebbob. 

Error,  if  any.  In  exeludinc  testimony  of  a 
witness  who  experimented  with  an  automobile 
that  it  made  a  great  noise  when  operated,  was 
harmless,  where  the  same  witness  and  another 
teatified  that  tbe  car  could  be  heard  for  at  least 
a  block  and  a  half. 

[Ed.  Note.— For  other  cases,  me  Appeal  and 
Esror,  Cent.  Dig.  H  410S,  4200.] 

2.  Husband  and  Wm  «»28S(4>— Vbbdiot— 

SUFFICIENCT. 

Where  the  verdict  found  for  the  plaintiff 
against  "M.  B.  et  ux.,"  it  was  sufficient  to  su»> 
tain  a  judgment  against  the  defendant  husband 
and  tbe  community  of  the  husband  and  wife. 

[Ed.  Note.— For  other  caaea,  see  Husband  and 
Wife,  Cent  XMg.  U  852,  982J 

3.  judoueni  «»266c1)  —  cohtobuitt  witb 

Vebdict. 

Wiiere  the  verdict  warranted  judgment 
against  the  buaband  and  the  community,  a  judg- 
ment "against  the  defendants  and  each  of  theDf' 
was  too  broad,  since  it  could  be  construed  as  be* 
ing  against  tbe  wife  individually. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  440,  454.] 

Department  1.  Appeal  Arom  Superior 
Court,  Sfrakone  County ;  Wm.  A.  Huneke, 
Judge. 

Action  by  Mary  A.  Hicks  against  Matt 
Baumgartner  and  wife.  Judgment  for  plala- 
tUf,  and  defendants  appeal.  Remanded,  with 
directions  to  modl^. 

John  M.  Oieeson  and  A.  G.  Gray,  both  of 
ifipohane,  for  appellants.  McOartfay  &  Edge 
and  W.  G.  Boland,  both  of  Spokane,  for 
respondenL 

CHADWIOK,  J.  Plaintiff  was  struck  by 
an  automobile  driven  by  def^idant  Matt 
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Bamngartner.  She  brougbt  this  action  to 
recover  damages.  The  wife  of  Matt  Baum* 
gartner  was  made  a  party  to  the  suit.  To 
the  allegations  of  negligence,  defradants 
raised  the  general  issue  and  pleaded  further 
the  defense  of  cwitrlbutory  n^Ugence.  From 
a  verdict  and  judgment,  defendants  have  ap- 
pealed. Plaintiff  testlQed  that  she  did  not 
hear  the  automobile  at  or  before  the  time 
she  was  struck.  The  court  refused  to  permit 
the  defendants  to  show,  by  a  witness  who 
had  experimented  with  the  machine,  that  it 
made  a  great  noise  when  operated:  the  pur- 
pose being  to  show  that  It  was  unlikely  that 
plaintiff  did  not  hear  the  machine,  or  that, 
In  the  exercise  of  ordinary  care,  she  should 
liave  heard  It,  and  was  therefore  guilty  of 
contributory  negligence. 

[1]  It  Is  true  that  the  court  sustained  ob- 
jection to  a  questioD  general  In  Its  terms 
and  not  sufficient  in  form  to  indicate  a  simi- 
larity of  physical  conditions;  but,  waiving 
the  suggestiMi  that  the  allowance  or  disal- 
lowance of  such  testimony  Is  a  matter  so  en- 
tirely within  the  discretion  of  a  trial  Judge 
that  appellate  courts  will  rarely  question 
his  rulings,  we  think  defendants  were  not  prej- 
udiced, for  immediately  after  the  court  had 
sustained  the  obJectl<m  upon  a  proper  ques- 
tion, objections  were  ovemded,  and  the  wit- 
ness answered: 

"Well,  you  could  hear  the  car,  and  rou  could 
hear  that  particular  car  for  at  least  a  block  and 
a  half." 

Another  witness  testified  to  the  same  effect 
The  next  obJecti(Hi  Is  to  the  form  of  the 
Terdlct  and  judgment   The  Jury  returned  a 
verdict  In  form  as  follows : 

"We,  the  jury  in  the  case  of  Mary  A.  Hicks, 
PlaiutifF,  V.  Matt  Bnumgartncr  et  ux..  Defend- 
ants, find  for  the  i)1«iDtiQ  and  assess  her  damages 
at  the  sum  of  $500.00  five  hundred  dollars.  Spo- 
kane, Washington,  March  31,  1016.  Alex  M. 
Hogg,  Foreman." 

The  judgment  on  the  verdict  is : 
**The  above-entitled  cause  came  on  for  trial 
before  the  court  and  a  jury  regularly  impaneled 
and  Bwom  to  try  said  cause,  and  the  parties 
having  produced  their  proof,  and  said  cause  hav- 
ing been  regularly  submitted  to  the  jury,  and 
the  verdict  having  been  returned  in  favor  of  the 
plaintiff,  and  motion  for  new  trial  having  been 
denied:  Now,  thprefore,  it  is  ordered  and  ad- 
judged, that  the  plaintiff  have  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of 
five  hundred  ($500.00)  dollars,  together  with 
plaintiff's  costs  and  diKbursementB  of  this  suit 

taxed  at  $  .    Etone  In  open  court  this  8th 

day  of  April,  1916." 

[2]  It  I8  contended  that  this  Tei>dlct  will 
not  support  a  Judgment;  tiiat  the  jndgjuent 
la  not  BuffldMit  la  ttjrm  to  snstain  an  execu- 
tion against  the  separate  Emn^erty  ot  ttie  de- 
fendant  wif  a 

As  to  the  sufficiency  of  the  verdict  to>  sus-. 
tain  a  judgniMit  against  Mamie  F.  Bamn- 
gartner as  a  member  of  the  community,  we 
tbbik  there  can  be  no  doubt  Unless  an  ln< 
tent  to  discharge  cm  of  several  def^rdants 
la  manifest  we  wiU  presome  that  the  Jnt; 


Intended  to  find  against  all  of  the  recorl 
defendants.  No  such  Intent  Is  appar^i.T. 
The  abbrevlatltsi  "et  ux.,"  as  well  as  rbe 
name  of  Matt  Baun^rtner,  may  be  reject- 
as  surplusage,  and  we  stUl  have  a  rexd:  t 
which  will  sustain  a  Judgment  against  de- 
fendant iSAtt  Baumgartner  and  the  eoo.'- 
munlty.  We  do  not  understand  that  it  U 
necessary  to  Mnploy  the  names  ot  parti'^ 
litigant  In  a  verdict  unless  from  the  nature 
of  the  case  a  several  verdict  may  be  retnn>.-i 
and  this,  the  record  shows,  the  jury  was  L  'Z 
Invited  to  do  either  by  the  instructions  of 
the  conrt  or  by  request  of  counsel. 

[S]  "The  judgment  Is  broad  enough  in  £3 
terms  to  be  construed  as  a  personal  Jw'.^- 
ment"  against  Mamie  Baumgartner.  "Is 
this  it  Is  erruieous.''  Continuing  to  use  tL.- 
words  of  Godefroy  v.  Hupp,  100  Pac.  10."-;: 
"This,  however,  does  not  necessitate  a  re- 
versal of  the  Judgment"  We  will  direct  thai 
It  be  so  modified  as  to  run  against  the 
property  of  defendant  Matt  Bautngartoer, 
and  the  community  consisting  of  Matt  BauQ> 
gartner  and  Mamie  F.  Baumgartner. 

Bemanded,  with  directiras  to  modify  the 
Judgment  accordingly. 

ELLIS,  a  J.,  and  MOB&IS.  MAIN,  and 
WEBSTER,  JJ^  concur. 


J.  H.  OOLMAN  CO.  t.  CUMMINGS  et  aL 
(Na  186S6.) 
(Supreme  Goort  of  Wasbingtoa.  May  7.  1&17.) 

MOBTGAOSS  4S9176  —  VjHUnm  TO  BBCOBD- 

NoncB. 

Where  a  mortgage  was  not  recorded  for  sev- 
eral days,  and  in  the  meantime  defmdants  pur- 
chased the  mortgaged  land  and  recorded  tbrir 
deed,  their  deed  was  subject  to  die  mortgace  if 
they  knew  or  iriiould  have  known  thereoL 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  S  425.] 

Department  2.  Appeal  frcmi  Superior 
Court  King  County ;  John  S.  Jurey,  Judge. 

Action  by  the  J.  M.  Colman  Company 
against  Thomas  H.  Cummings  and  Margaret 
A.  Cummings,  his  wife,  and  others.  From  a 
decree  for  i^aintiff,  the  defttidanta  Com- 
mings  appeal  Affirmed. 

Oliver  HulbadE,  ot  Seattle,  fn  appeUanta 
W.  H.  Beatt?  and  B.  B.  Thtrnqpsoii,  Jr^  botb 
of  Seattle,  for  reqiondaDt 

MOUNT,  J.  Aotlon  to  ftweclon  a  re^ 
estate  mortgage.  On  a  trial  of  the  case,  the 
decree  prayed  for  in  the  complaint  was  en- 
tered. The  defendants  Cummings  and  wife 
have  aivealed. 

The  only  question  ixesented  tn  the  case  ts 
one  of  fact,  and  that  is,  whether  Commings 
and  wife,  at  the  time  they  purdiased  the 
owrtgaged  profietty,  knew  of  the  mortgage  or 
had  sufficient  notice  to  put  them  upm  InQuIry. 
After  hearing  all  the  evidence,  the  trial 
court  found  that  the  appdlants  did  have  no- 
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tice  of  sntQcdent  facts  to  put  than  upon  In- 
quiry concerning  the  mortgage. 

It  appears  that,  in  1909,  B.  Rosenthal  gave 
to  the  respondent  a  mortgage  on  lots  20  and 
21,  block  5,  Sea  View  Park,  West  Seattle,  to 
secure  a  promissory  note  for  fBOO.  There- 
after, In  the  year  1912,  Mr.  and  Mrs.  Cnm- 
mlngs  desired  to  purchase  one  of  these  lots, 
and  requested  the  respondent  to  execute  a 
release  of  the  mortgage  upon  that  lot.  The 
respondent  agreed  to  do  so,  and  did  execute 
a  release  of  one  of  the  lots.  It  appears  that 
the  lot  released  was  not  the  one  Mr.  and  Mrs. 
Cummlngs  desired  to  purchase.  Thereupon, 
at  the  request  of  Mrs.  Cummlngs  and  Mr. 
Rosenthal,  the  respondent  executed  a  release 
of  both  lots,  and  took  a  mortgage  back  on 
lot  20,  for  the  total  amount  due  from  Mr. 
Rosenthal,  namely,  ¥620.  This  latter  mort- 
gage .was  not  recorded  for  several  days.  In 
the  meantime  Mr.  and  Mrs.  Cummlngs  pur- 
chased both  lots  from  Mr.  Rosenthal  and  re- 
corded their  deed.  Afterwards  the  mortgage 
was  recorded.  The  evidence  Is  in  dispute  as 
to  whether  Mr.  and  Mrs.  Cummlngs  knew  of 
the  subsequent  mortgage  at  the  time  they 
purchased  both  lots.  After  reading  all  the 
evidence  in  the  case,  we  are  satisfied  that 
the  preponderance  is  In  favor  of  the  respond- 
ent to  the  effect  that  Mr,  and  Mrs.  Cummlngs 
either  knew  of  the  second  mortgage  or  should 
have  known  Of  it.  Their  deed,  therefore,  was 
subject  to  the  mortgage. 

The  judgment  Is  therefore  affirmed. 

ELLIS,  O.  J.,  and  PARKER  and  HOL- 
COMB,  JJ.,  concur. 


LYONS  et  nz.  T.  ISQIM  et  aL   (No.  13116.) 

(Supreme  Court  ot  Waahingtra.  May  1,  1917.) 

Watebs  Ann  Wateb  Ooubses  «=»138  —  Pai- 
V4i»  DrrCH. 
One  who  for  20  yesra  xaea  water  from  a 

{private  ditch  on  hia  neighbor's  land,  and  annnal- 
y  cleans  and  repairs  the  ditch,  is,  where  the  acts 
and  declaratifHU  of  the  neigbbor  raeogniKa  his 
right  to  some  proportion  of  water,  entitled  as 
<d  right  to  a  proportion  thereof. 
_fEd.  Note.— For  other  casea,  aee  Watera  and 
Water  Courses,  Cent.  Dig.  SS  160,  351.] 

En  Bana  Appeal  from  Superior  Court, 
Lincoln  County;  Joseph  Sessions,  Judge. 

Do  petition  for  rehearing.  Former  order 
modified,  and  cause  remanded,  with  Instruc- 
tions. 

For  former  opinl<m,  see  91  Wa^.  179,  167 
Fac.  4S0. 

H.  N.  MftrUn  and  Merrltt,  Jess^  ft  Uer- 
rltt,  all  ot  Davenport,  for  appellants.  W.  E. 
Southard,  of  Wllxn  Greek,  for  resptrndaita. 

rULLBBTON,  J.  This  cause  te  before  us 
00  the  grant  of  a  xtiiearliME  upon  the  depart- 
mental decision  reported  in  91  Wash.  179, 
167  Fac.  460,  wherein  the  decree  of  the  su- 
parlor  court  quieting  title  In  respondents  to 


a  certain  ditch  and  water  right  on  appel- 
lants' land  was  reversed.  The  evidence  as 
given  by  the  parties  to  the  action  was  flatly 
contradictory  and  far  from  satisfactory  and 
convincing  on  any  theory ;  but,  as  the  ^ect 
of  our  former  decision  was  to  deprive  the  re- 
spondents of  the  use  of  water  which  they 
had  enjoyed  for  over  20  years,  the  cause  was 
assigned  for  a  senmd  ai^nment  before  the 
court  sitting  en  banc. 

A  brief  summary  of  the  facts  in  the  case 
is  here  given  In  order  to  make  clear  the  sit- 
uation of  the  parties.  In  the  year  1889,  Les- 
ter Popple,  the  father  of  the  appellants  Mrs. 
Ingle  and  Mrs,  Jenks,  settled  upon  certain 
land  in  Lincoln  county  through  whidk  ran  a 
stream  known  as  Crab  creek.  Within  the 
confines  of  Popple's  land,  this  creek  branch- 
ed into  three  channels,  afterwards  reuniting 
again  in  one  main  channel.  From  the  south 
channel  Popple  led  a  ditch  to  a  large  pond  or 
pool,  which  was  thus  kept  supplied  with  wa- 
ter for  his  stock  and  from  which  he  occa- 
sionally took  water  for  Irrigating  small 
tracts.  In  1891,  respondents  acquired  land 
west  of  Popple's,  a  portion  of  whloh  they  ir- 
rigated for  a  couple  of  years  tr<ua  what  ap- 
pears to  have  been  overflow  waters  escaping 
from  Crab  creek  during  periods  of  high 
stage  and  reaching  their  land  by  means  of 
natural  depressions  In  the  soil.  In  the  lat- 
ter part  of  1892,  respondent  B.  J.  Lyons  en- 
tered into  an  agreement  with  PoK>le,  where- 
by the  former  was  allowed  to  tap  the  paid 
on  Popple's  farm  and  lead  water  therefrom 
by  a  ditch  to  a  7-acre  orchard  tract  belong- 
ing to  Popple,  and  from  then  on  down  to  re- 
spondents' land,  where  the  water  could  be 
used  for  Irrigating  some  80  acres.  It  does 
not  appear  whether  this  was  originally  a 
mere  permissive  use  of  a  ditch  and  water 
right  or  the  grant  of  an  element.  This 
ditch  was  constructed  by  Lyons  and  used  by 
him  and  Popple  Jointly  tar  about  11  years. 
In  the  year  1904,  it  .was  necessary  to  shift  a 
part  ot  the  ditch  farther  north  by  reason  o£ 
the  location  of  a  public  road  throngh  Pop- 
ple's land,  which  location  partially  covered 
the  existing  ditch.  The  necessary  work  of 
reconstructing  the  ditch  was  done  by  Po[q^. 
The  Joint  user  of  the  dlbA  by  Lyons  and 
Popple  c<mtlnued  thereafter  without  any  fric- 
tion until  the  hitter's  death  in  July,  1913. 
For  a  period  of  20  years  Lyons  had  looked 
after  the  cleaning  and  repair  of  this  ditch, 
employing  thereon  annually  the  labor  of  two 
men  usually  from  two  to  five  days.  He  had 
also  on  occasl(ms  cleaned  the  dit<A  construct- 
ed by  Popple,  which  tapped  the  waters  of 
Crab  cieek.  The  waters  ot  this  cre^  at  the 
place  <tf  intake  were  2^  feet  In  d^?th.  The 
ditch  bnllt  by  Lyons  and  afterwards  par- 
tially relocated  by  Popple  was  some  30  Inches 
in  width,  with  a  usual  depth  of  1  foot  of  wa- 
ter running  at  the  rate  of  2  feet  per  second 
of  time.  This  amount  of  water  was  subject, 
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bowever,  to  flactuatlons  due  to  the  stage  of 
water  In  the  Grab  creek  source  ot  supply. 
The  ordinary  volome  of  water  carried  la  the 
ditch  was  practically  all  necessary  for  the 
Irrigation  of  teaponAeaW  30  acres  and  api>el- 
lanta*  7  acres.  In  the  year  1915.  the  appel- 
lants, as  the  successors  of  Popple,  denied 
Lyons  any  greater  water  right  than  the  use 
of  such  surplus  as  might  remalax  after  they 
had  distributed  what  water  they  needed  up- 
on thedr  land.  At  the  same  time,  the  appel- 
lants were  proposing  to  take  water  from  the 
ditch  for  the  purpose  of  Irrigating  25  acres 
that  had  not  theretofore  been  irrigated*  As 
this  would  practically  deprive  the  respond- 
ents of  water,  they  brought  suit  to  quiet  title 
to  the  ditch  and  water  right  and  to  restrain 
Interference  therewith.  The  action  Included 
not  only  the  ditch  as  constructed  by  Lyons 
and  reconstructed  by  Popple,  but  also  the 
Popple  ditch  between  the  creek  and  the  pond. 

The  evidence  Introduced  at  the  trial  to  es- 
tablish the  rights  of  the  parties,  we  may  re- 
peat, is  most  unsatisfactory,  although  it  is 
possible  that  nothing  more  definite  can  be 
produced.  A  more  careful  perusal  of  it  has 
convinced  us,  however,  that  we  were  in  error 
In  our  former  opinion  in  holding  that  the  re- 
spondents' right  to  the  use  of  water  from 
the  ditch  was  merely  permissive.  We  think 
the  evidence  Justifies  the  conclusion  that 
Popple,  not  only  by  his  acts  but  by  his  decla- 
rations, recognized  a  right  in  the  respondents 
to  some  proportion  of  the  water,  and  that 
this,  together  with  the  long-continued  use  of 
the  water  by  the  respondents,  justified  the 
trial  court  In  finding  that  they  were  entitled 
as  of  right  to  a  proportion  thereof. 

But  we  think  the  court  was  in  error  In 
dividing  the  water  on  the  basis  of  t/,,  to 
the  appellants  and  »c/st  to  the  respondents. 
There  Is  evidence  that  Popple  at  times  irri- 
gated a  lai^er  tract  of  land  than  the  7-acre 
tract,  not  only  from  what  may  be  called  the 
joint  diteh,  but  from  the  ditch  leading  from 
the  source  of  supply  to  the  pond  mentioned ; 
and  this  without  dispute  as  to  his  right  by 
the  respondents.  Indeed,  it  seems  to  us  that 
this  area  equals,  if  it  does  not  exceed,  the 
area  irrigated  by  the  respondents.  While 
Popple's  use  of  the  water  for  the  larger  area 
was  Intormittent  and  may  not  have  seriously 
Interfered  with  the  quantity  of  water  requir- 
ed by  the  respondents.  It  tends  to  refute  the 
finding  of  the  trial  court  that  the  respond- 
ents had  acquired  the  right  to  so  large  a  pro- 
portion of  the  water.  It  mxMt  be  remember- 
ed that  Popple  was  the  original  appropriator 
of  the  water,  that  bis  land  supports  the 
ditches  In  which  the  water  is  carried,  and 
that  there  Is  on  his  land  a  much  larger  area 
capable  of  irrigation  than  the  seven  acres  he 
planted  to  an  orchard.  In  view  of  these 
facts,  we  think  it  not  reasonable  to  suppose 
that  he  Intended  to  surrender  all  of  his  ac- 
quired rights  save  such  as  might  be  Bufl9- 
dent  to  irrigate  the  7-acre  orchard  tract. 


For  want  oi  a  more  definite  basis  for  a  di- 
vision, therefore,  we  believe  It  would  be  mor^ 
in  consonance  with  the  rights  of  parties  and 
with  the  equltlffl  of  the  case  to  divide  the 
water  equally  between  them,  than  to  award 
the  whole  to  one  of  the  parties,  or  to  divide 
it  oo  the  basis  of  division  emidoyed  by  tbe 
trial  court 

Our  former  order  will  be  modified,  and  the 
canse  remanded  to  the  trial  court,  with  In- 
struction to  award  to  each  of  the  parties  an 
equal  division  of  tbe  water,  with  such  right 
to  maintain  the  ditches  as  may  be  necessary 
to  Insure  the  permanence  of  the  water  sup- 
ply. 

ELLIS,  C.  J.,  and  PACKER,  MOUNT, 
AiAIN,  WimSXBB,  CHADWIOK.  MORBIS, 
and  HOLCOHB,  JJ.,  concur. 


OEISSLBB  et  al  V.  GBISSIjEB  et  nx. 
(No.  13507.)  ■ 

(Supreme  Court  of  Wasbiogton.   May  5,  1917.1 

1.  Husband  and  Wnx  «S9270(2)  —  Actions 

FOE  'J'OBTS— PaBTIBS. 

In  an  action  for  injuries  from  an  assault 
committed  by  a  husband  in  taking  possession  of 
an  automobile,  the  community  property  o£  the 
husband  and  wife,  the  wife  was  properly  joined 
as  a  iiartyt  as  the  act  was  for  tin  benefit  of  tbe 
community  and  created  a  community  liabililj. 

[Ed.  Note.— For  other  eases,  see  Husband  and 
Wife,  Cent  Dig.  §S  969,  970,  974.] 

2.  Assault  atvo  Batti:bt  «=»43(2)— InBTRUC- 
TIONS— Indefiniteness. 

Defendant  attempted  to  prevent  plaintiff 
from  taking  po-ssessioo  of  an  automobile  wbidi 
he  had  sold  conditionally  to  plaintifTs  hu^Mind 
and  was  mountinfr  to  the  front  seat  wh^  de- 
fendant put  her  aside  with  more  or  less  forcp, 
taking  the  front  seat  himseif.  She  immediatdy 
climbed  to  the  rear  seat,  remained  in  the  aato- 
mobile  while  defendant  was  driving  to  his  ga- 
rage, storming  at  him  and  working  hersdf  into 
a  state  of  high  exdtement,  and  retased  to  leave 
the  car  after  reaching  the  garage,  but  sat  then 
in  the  cold,  wrapping  herself  in  a  damp  lap  robe. 
Hdd,  that  in  an  action  for  injuries  an  instruc- 
tion that  it  wag  tbe  duty  of  plaintiff,  knowing 
that  she  was  pregnant,  to  avoid  where  posrible 
any  altercation  or  exdtement,  or  to  voluntarily 
engage  in  any  altercation  or  ezdtemHit^  tiiat 
might  tend  to  injure  her  health  while  in  woA 
critical  condition,  though  correct  as  a  general 
statement,  was  too  IndeBnite  to  be  of  value  when 
applied  to  the  facts,  as  it  did  not  snffirientl; 
define  the  acts  tar  which  defendants  wne  «r 
were  not  liable. 

[Ed.  Note. — For  other  rasefl,  see  Assault  and 
Battery,  Cent.  Dig.  S§  57,  58,  G2.] 

3.  Damages  «=>62(2)— Personal  Injubzbb  — 
PBOXIMAra  Caubb. 

While  defendant  was  liable  for  any  injuries 
necessarily  flowing  from  the  undue  force  em- 
ployed by  him,  he  was  not  liable  for  any  aggra- 
vation thereof  resulting  from  plaintiff's  volun- 
tary acts. 

[EJd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  if  120-123.] 

4.  DaUAOEB  «s»185<1>  —  ETIUENOE  —  SUTFI- 

CIENCY. 

Evidence  held  to  show  that  defendant's  vio- 
lence towards  plaintiff  did  not  cause  Injuries 
justifying  a  verdict  of  $3,000,  redneed  by  the 
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tri^ctmrtto  12,000,  or  for  any  amount  In  «xceM 
oi  97S0. 

[Bd.  Note.— For  other  caKa,  aM  Damages, 
Cent.  Dig.  IS  608,  505,  508.] 

Department  2.  Appeal  jlrom  Snpolor  Court, 
Lewla  Ooont;;  A.  E.  Rice,  Judge. 

Action  by  Mabel  Gelsaler  and  bnaband 
against  George  Olsaler  and  wife.  Fxmh  a 
Judgment  for  plalntlfTs,  defendants  appeal. 
Rwnanded,  with  InstmctlcHis. 


Defendants'  requested  Instruction  men- 
tioned In  tbe  opinion  was  as  follows: 

I  instmct  Tou  that  it  was  tbe  doty  of  the  plain- 
tiff Habel  Gelsaler,  knowing  that  she  was  six 
months  pregnant  with  child,  to  avoid  where  pos- 
sible any  altercation  or  excitement,  or  to  vol- 
untarilj  engage  in  any  altercation  or  flKdtemeDt, 
that  might  tend  to  injure  her  health,  iriiUe  In 
such  critical  c<Hidition  ot  health. 

O.  J.  Alters,  Herman  Allen,  and  W.  W. 
Lan^ome,.  all  of  Cbeballs,  for  appellants. 
C  A.  Stud^Mker,  ot  Cheludla,  for  re^nnid- 
ents. 

PULLBBTON,  J.  This  Us  an  action  for 
damages  for  personal  Injuries  claimed  to 
have  been  inflicted  upon  the  plaintiff  Mabel 
Gelsaler  by  tbe  defendant  George  Gelsaler, 
In  which  recovery  Is  sought  against  tbe  ofmi- 
m unity  composed  of  George  and  Isabelle 
Gelssler.  Howard  Gelssler,  who,  as  the  hus- 
band of  Mabel  Gelssler,  joins  as  plaintiff.  Is 
the  son  ot  the  defendants. 

Howard  Gelssler  was  In  possession  of  an 
automobUe,   which   he   had   bought  from 
George  Gelssler  under  a  conditional  sales 
contract  which  by  Its  terms  provided  that.  In 
case  of  default  in  payment  of  any  install- 
ment note  giyen  for  the  purchase  price,  "the 
vendor  shall  be  empowered  to  take  posses- 
sion  •    •    •   with  or  without  process  of 
law,  as  vendor  may  elect."    The  purchaser 
being  in  default  for  the  payments  falling  due 
on  the  tenth  days  of  October  and  November, 
1915,  George  Gelssler  on  November  11th 
called  at  the  public  garage  operated  by  How- 
ard and  demanded  payment.   Howard  Gelss- 
ler was  unable  to  make  payment,  but  claimed 
he  would  be  able  to  do  so  during  the  course 
of  the  day.    George  Gelssler,  being  dtssatlS' 
fled  with  such  assurance  and  assuming  that 
his  contract  gave  him  the  right  to  rep(»sess 
himself  of  the  machine  without  resort  to  le- 
^1  proceedings,  started  to  take  possession, 
cranking  the  machine  for  that  purpose.  Ma- 
bel Gelssler,  who  was  present  in  the  garage 
where  she  acted  as  bookkeeper  for  her  hus- 
band, undertook  to  prevent  the  withdrawal 
of  the  car,  and  was  in  the  act  of  mounting  to 
the  front  seat  when  George  Gelssler  pnt  her 
aside  with  more  or  less  force  in  order  to  take 
the  front  seat  himself.    She  immediately 
climbed  to  the  rear  seat,  when  her  four  year 
old  daughter  was  handed  to  her,  and  she 
was  carried  to  the  home  of  George  Gelssler, 
where  the  car  was  placed  In  his  private  gar- 
age.  She  refused  to  vacate  the  car,  and  sat 
there  for  an  hour  In  the  cold,  wrapping  her- 
self In  a  damp  lap  robe.  Wlieu  her  husband 


arrived  with  a  car  to  take  her  away  she  was 
In  a  fainting  condition,  and  he  had  to  carry 
her  from  the  one  car  to  the  other.  She  re- 
vived on  the  way  to  Howard's  garage,  but 
was  In  a  hysterical  condition.  A  physician 
was  summoned,  who  gave  her  some  medicine 
to  quiet  her,  and  advised  that  she  be  taken  to 
her  home.  At  the  time  of  this  incident  Mrs. 
Gdssler  was  six  months  advanced  In  preg- 
nancy. In  taking  her  home  tbe  car  stuck  In 
the  ttiud  at  about  a  block  and  a  half  from 
her  mother's  home,  and  she  was  taken  into  a 
neighbor's  house  from  which,  within  a  short 
time,  she  was  assisted  to  walk  to  her  moth- 
er's. She  had  pains  In  her  back,  and  was 
fearful  of  a  miscarriage.  A  doctor  was  sum- 
mimed,  who  discovered  some  rythmical  con- 
traction of  the  womb.  He  took  measures  to 
check  any  threatened  danger  of  miscarriage, 
and  ordered  her  to  her  bed  for  some  weeks* 
time.  No  complications  arose,  and,  at  the 
proper  period,  she  was  delivered  of  a  healthy 
child.  One  month  after  the  birth  of  the  child 
she  b^an  this  action  for  damages,  alleging 
that  the  force  used  by  George  Gelssler  in 
dragging  her  backward  from  the  car  had 
bruised  her  arms  and  shoulders,  sprained  her 
spine,  and  Injured  her  In  the  region  of  the 
abdomen  and  womb,  rendering  probable  the 
premature  Wrth  oif  her  child ;  that  she  had 
been  con&ied  to  her  room  for  two  months 
by  reason  of  defmdant's  fault,  and  would  be 
further  confined  to  her  room  tor  aome  time; 
that  she  had  suffered  great  physical  pain  and 
mental  anguish,  and  would  continue  to  suffer 
in  like  manner  in  the  future;  and  asked  f200 
for  medical  attendance,  |200  for  household 
assistance,  and  $4,000  for  her  physical  and 
mental  suffering.  The  Jury  awarded  98,000, 
which  was  reduced  by  the  trial  Judge  to  $2,- 
000,  and  Judgm^t  given  for  the  latter  sum. 
I^e  defendants  have  appealed. 

[1]  Tbe  first  error  assigned  Is  the  ovemd- 
Ing  of  defradant^  demurrer  to  the  complaint 
on  the  grcrand  of  misjoinder  of  parties  In 
making  the  wife  of  George  Gelssler  a  defend- 
ant There  is  no  merit  in  this  assignment. 
The  alleged  tort  may  have  been  committed 
by  the  husband  alone,  but  It  was  done  in  tak- 
ing possession  of  community  property  and 
with  the  purpose  that  his  act  should  Inure 
to  the  benefit  of  the  community.  This  creat- 
ed a  community  liability.  Milne  v.  Kane,  64 
Wash.  254,  116  Pac.  669.  86  L.  R.  A.  (N.  S.) 
88.  Ann.  Cas.  1913A,  318. 

[2]  Complaint  Is  also  made  of  the  Instruc- 
tions given  by  the  court  and  of  the  refusal 
to  give  a  certain  requested  Instruction. 
These  we  shall  not  notice  In  detail.  While 
the  Instructions  given  were  somewhat  long 
and  complicated,  our  study  of  them  has  con- 
vinced us  that  they  contain  nothing  requir- 
ing a  reversal.  The  requested  Instruction, 
while  correct  as  a  general  statement,  was 
too  Indefinite  to  be  of  value  when  applied 
to  the  facts ;  tt  did  not  sufficiently  define  the 
acts  giving  rise  to  tbe  Injuries  compla^ed 
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of  for  which  the  appellants  were  or  were  not 
Uabie  to  respond  in  damages. 

[S,  4]  Ibere  wrb  soBUAeat  evfdmce  to  war- 
rant tbe  aabmlasliHi  oi  the  caae  to  the  jury, 
but  we  are  clearly  oC  the  (^Iniim  It  did  not 
iuMtj  the  amount  at  dam^ea  awarded  by 
them.  We  think  the  size  of  the  verdict  1d- 
dicatea  that  the  jury  w«e  Influmoed  by 
passion  and  prejudice,  and  that  the  action 
of  the  trial  court  In  reducing  It  did  not  go 
far  wou^.  Ooncedlng  that  undue  force 
inay  haTO  beoi  enptoyed  by  George  Gelssler 
In  prermtlng  Mrs.  Getssler'B  enb-ance  Into 
the  car,  be  would  be  liable  ouly  for  the  In- 
juriee  necessarily  flowing  from  such  vloleiiee, 
and  not  for  any  aggravatioa  thereof  result- 
ing from  the  voluntary  acts  of  Mrs.  Gelssler. 
The  evidence  on  the  part  ot  appellants,  aa 
appears  from  the  testimony  of  Mrs.  Gelssler 
and  her  mother  and  dster.  was  that  she  had 
one  foot  on  the  running  board  and  one  foot 
<m  the  floor  of  the  car,  when  George  Gdssler 
seised  her  by  her  two  arms  between  elbow 
and  shoulder  and  Jerked  her  backward  so 
violently  that  she  would  have  fallw  if  her 
moOier  had  liot  cau^t  her.  George  Geissler's 
testbmmy  was  that  she  had  one  foot  oa  the 
floor  with  one  hand  cm  the  door  and  one  on 
Hie  bow  of  the  seat;  that  he  removed  her 
band  from  Oi&  bow  and  bmabed  by  her  into 
the  troDt  seat;  that  Mrs.  Gelsdw  did  not 
lose  her  balance.  In  this  connection  It  may 
be  observed  that  the  alleged  assault  did  not 
so  far  overcome  her  as  to  hinder  her  enter- 
ing into  the  rear  seat  as  qnlt^ly  as  be  entffl> 
ed  the  front  one,  and  that  her  mother  im- 
mediately passed  to  her  a  four  year  <^ 
(diUd.  In  conflrmatlon  of  the  appellants' 
testimony  as  to  the  manner  of  handling  her, 
she  further  testified  that  a  couple  of  days 
later  she  discovered  black  and  blue  marks 
on  her  arms  where  she  had  been  seized.  But 
no  complaint  of  pain  in  the  arms  wag  made 
to  the  doctor  by  whom  she  was  examined  on 
the  day  of  the  trouble  for  any  possible  In- 
'  Juries ;  her  complaint  at  that  time  being  as 
to  her  back  and  abdomea  The  medical  tes- 
timony was  to  the  effect  that  it  was  usual 
for  a  woman  in  her  state  of  pregnancy  to 
have  pains  In  the  back,  and  that  they  were 
probably  due  to  her  condition  rather  than 
to  the  act  of  pulling  hw  out  of  the  car.  The 
examination  by  her  own  physician  discover- 
ed one  of  the  premonitory  symptoms  of  mis- 
carriage in  the  rythmical  contraction  of  her 
womb,  but  nothing  further.  The  medical  ex- 
perts, however,  testified  that  this  could  be 
Induced  by  anger  and  excitement.  The  evi- 
dence discloses  that  Mabel  Gelssler  is  a 
nervous,  hysterical  woman,  and  that  she  was 
in  a  state  of  extreme  anger  and  hysteria  due 
to  her  part  In  trying  to  prevent  her  father- 
in-law  from  taking  the  car.  She  knew  her 
omdition  of  pregnancy  and  the  care  she 
should  take  of  herself ;  but  she  nevertheless 
attempted  forcibly  to  prevent  the  removal  of 


J  the  car.  and,  faXOng  In  that,  Indulged  In  vio- 
lent movauent  to  oiter  the  car  before  it 
could  get  tmder  way.  During  the  ride  she 
worked  berself  into  a  state  of  high  excite- 
ment, storming  at  her  fatherln-law.  On  ar- 
rival at  his  gan^  she  stubbornly  sat  in  the 
car  tor  an  hoar,  attempting  to  ward  off  the 
cold  by  wrapping  herself  in  a  damp  lap 
roba  In  the  ligbt  of  the  evidence,  the  In- 
juries she  Battered,  were  largely  due  to  her 
own  condition  and  conduct,  for  whicji  the 
aiwellantB  were  not  re^omdble.  Her  fears 
of  miscarriage.  In  so  far  as  tii^  wete  oc- 
casioned by  her  own  misconduct,  are  not  an 
element  of  damage,  and  her  actual  sufferings 
were  so  largely  the  result  of  her  own  noeU.- 
gmt  ocmduct  that  th^  cannot  be  charged  as 
a  natural  seanence  of  the  acts  of  apprtlant. 
The  doctor  summoned  to  att«id  her  on  ber 
ranoral  to  her  husband's  gacMo  testified 
that,  from  his  observations,  she  could  not 
have  beoi  seriously  injured.  The  doctors 
anointed  by  the  court  to  examine  her  prior 
to  the  trial,  aU  montiis  and  a  half  after  the 
alleged  assault,  found  no  indication  of  the 
pains  she  claimed  to  be  soffetlns  at  Uiat 
date. 

Tlbe  cause  la  renmnded  to  the  trial  court 
frtth  Instracttons  to  vacate  the  judgment  up- 
on the  return  of  the  remittitur  herein,  and 
if  within  SO  days  thereafter  the  reepondoits 
shall.  In  writing,  r^it  91,260  from  the  judg- 
ment as  rendered  by  the  trial  court,  the 
court  shall  then  enter  ju^m«it  agalnM  the 
appellants  for  9700.  Otherwise  It  shall  grant 
a  new  trial. 

BLLIS.  C.  J.,  and  PABKOB  and  HOL- 
COMB.  JJ.,  concur. 


SCHOENHEIDER  v.  TUENGEL. 
(No.  13083.) 

(Supreme  Oourt  of  Washington.   May  2.  1917.) 

1.  HowESTEAD  <g=>57(3)— AOQuismoK— Good 
Faith— Statute. 

Evidence  that  plaintiff,  after  entry  of  Jadg- 
ment  against  him,  made  a  homestead  entry  and 
built  a  small  house  on  land  previoual^  owned 
and  lived  there  with  his  daughter  a  small  por- 
tion of  the  time,  no  efforts  being  made  to  improve 
the  property,  held  insufficiimt  to  show  homestead 
occupation  in  good  faith  under  Bern.  Code  1915, 
f  552,  providing  that  premises  must  be  actuolly 
intended  and  used  aa  a  home  for  the  claimant. 

[Ed.  Note.— For  other  cases,  see  Hc^estead, 
Cent..  Dig.  S  85.] 

2.  HOMKSTEAD  €=>31  —  ACQtriSITION— IWTBST. 

Since  the  idea  of  a  home  is  the  basia  ot  the 
homestead  act.  the  declarant's  honest  intention 
to  actually  occupy  premises  as  a  home  is  neces- 
sary. 

[Ed.  Note.— For  othM  eases,  see  Homestead, 
Cent.  Dig.  S  39.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell. 
Judge. 

Action   by   Franz   Scboenhelder  against 
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BCartba  Ddme  Toeoffd.  Jndsmeat  for  de- 
fendant, and  plmintUI  aiveala.  Affirmed. 

Gool«7.  Bonn  St  UnlTUUU,  of  Brerett,  for 
Appellant.  E.  W.  Kletn,  of.  SnobMnbdi.  and 
Q.  A.  Kaune,  of  Brerett,  for  reapondent 

WE3BSTER,  J.   AppeUant  filed  a  dedara- 
tlon  of  bomestead  on  a  tract  of  land  situat- 
ed In  SiH^Munlsh  eonnty,  and  subaeqnratly 
brov^iht  tblB  action  to  qn!et  bis  title  thereto 
and  to  enjoin  reqmndent  from  leryln;  npon 
and  sellliig  the.  land  nndOT  ^ecnUon.  Appe- 
lant, who  was  a  widower,  claimed  to  be  the 
bead  of  a  fbmlly  under  subdlylslMiB  2  and  6 
ot  section  553.  Ban.  Code,  allying  tbat  he 
bad  residing  wltb  blm  on  tbe  pr^nlsea  a  mi- 
nor son,  and  an  adult  daughter  who  was  un- 
able to  care  for  or  support  bers^.  Respond- 
ent denied  that  appellant  was  the  head  of  a 
family,  tbat  be  and  bis  family  were  residing 
on  tbe  pronlses  at  tbe  time  tbe  dedaratlon 
ot  bomestead  was  ffled,  and  that  appellant 
Intended  to  actually  occupy  the  land  as  a 
home.   The  cause  was  tried  npon  its  merits, 
resulting  In  a  judgment  denying  the  relief 
prayed  and  dismissing  the  action. 

[1]  The  salient  facts  are  these:  Respond-, 
ent,  with  his  daughter  and  son,  resided  in  the 
city  of  Snohomish  for  about  10  years  prior  to 
the  Bummer  ot  1912,  at  which  time  he  dis- 
missed his  housekeeper,  stored  his  household 
goods,  and  sent  the  <^lldren  to  the  home  of 
their  married  sisters  who  resided  near  the 
city  of  Chicago.  Immediately  thereafter,  ap- 
pellant spent  most  of  his  time  in  California, 
-visiting  in  Germany,  and  living  with  his 
daughters  in  the  East   On  July  9,  1914,  re- 
spondeot  recovered  a  Judgment  against  ap- 
pellant in  the  superior  court  for  Snc^omlsh 
couDty.   In  August,  1914,  appellant  went  up- 
on the  premises  in  question,  consisting  of 
about  40  acres  of  raw,  unimproved  land  and 
built  a  small  house  or  shack  thereon.  The 
building  was  14  feet  wide,  28  feet  long,  and 
was  constructed  out  of  plain  boards,  was  not 
plastered,  and  had  but  one_outside  door. 
Upon  the  completion  of  the  house,  appellant 
took  a  few  articles  of  furniture  and  some 
household  goods  to  the  place,  and,  in  the  lat- 
ter part  of  August,  he  and  his  daughter  went 
to  live  upon  the  land  claiming  It  as  their 
home.  On  September  2,  1914,  he  filed  a  dec- 
laration of  bomestead  in  the  office  of  the 
auditor  for  Snohomish  county.   At  the  time 
<rf  the  trial,  which  occurred  on  February  21, 
1916,  no  clearing  or  Improving  of  any  kind 
had  been  done  on  the  land.   There  were  no 
oQtbQlldlngs  on  the  place,  and  no  poultry. 
iMrses,  or  stock  of  any  kind  had  ever  been 
kept  on  the  premises  by  appellant.  About 
tbe  first  of  December,  1914,  appellant  and 
bis  danghter  went  Kast,  ostensibly  on  a  visit, 
and  remained  there  until  March,  1915.  In 
May,  1915,  they  again  went  East  and  did  not 
retnni  until  Ai:«ust,  1915.    On  October  22, 
1915,  this  action  was  commenced.    In  No- 
vonber,  1915,  tbey  again  left  for  tbe  East 


and  did  not  retnrp.  to  Bnohomlah  county  untU 
January  90,  1916,  about  three  weeks  prlw 
to  tbe  trial. 

It  Is  undiluted  that,  during  the  time  ap- 
pellant and  his  daughter  were  in  SnohMnlsh 
county  aft^  the  declaration  of  homestead 
was  filed,  they  kept  trunks  and  wearing  ap- 
parel at  the  home  of  an  Intimate  friend  who 
lived  In  the  city  of  Snohomish.  During  tbe 
whole  of  this  time  they  would  go  into  the  city 
on  Friday  or  Saturday  each  week  and  stay 
at  the  home  of  their  friend  over  Sunday,  usu- 
ally returning  to  the  country  on  Monday  or 
Tuesday,  tbough  sometimes'  not  until  later 
in  the  week.  WhSe  visiting  at  the  htxae  of 
bis  friend,  aiq;>dlant  contributed  to  acnne 
extent  to  tbe  payment  of  the  household  ex- 
penses. The  minor  son  at  the  time  of  tbe 
trial  was  over  20  years  of  age  and  has  since 
attained  his  majority.  He  did  not  attend 
the  trial  and  had  not  been  In  the  state  of 
Washington  since  the  summer  (rf  1912.  After 
finishing  the  grade  school  In  Snohomish,  he 
continued  his  studies  In  Portland  for  2  years. 
He  then  went  to  Bfllwankee  and  attended 
college,  and  later  went  to  C^cago.  and  was 
taking  a  coarse  In  a  business  allege  In  that 
dty  at  the  time  of  the  trial.  He  Is  i^ossess- 
ed  In  bis  own  right  of  an  estate  valued  at 
about  $6,000.  He  has  never  lived  on  the 
lands  claimed  as  a  homestead,  and  there  Is 
no  evidence  In  the  record  indicating  that  he 
ever  intended  to  do  so.  The  clear  inference 
is  entirely  to  the  contrary.  Indeed,  the  rec- 
ord is  silent  as  to  whether  It  was  his  Inten- 
tion to  return  to  the  state  of  Washington 
after  finishing  his  education.  The  trial  court 
found  tbat  the  adult  daughter  was  able  to 
care  for  and  support  herself  and  was  not  de- 
pendent upon  her  father.  This  finding  is 
supported  by  the  clear  prepmiderance  of  the 
evidence.  The  Judgment  below  was  based 
upon  tbe  thought  that  the  son  had  never 
actually  resided  on  the  premises  with  his 
father,  and  that  mere  constructive  residence 
growing  out  of  the  principle  that  the  dmn- 
iclle  of  the  father  is  the  domicile  of  his  minor 
child  Is  not  sufficient  to  satisfy  the  provisions 
of  the  homestead  statute. 

As  we  view  the  record.  It  will  not  be  nec- 
essary to  enter  upon  a  consideration  of  this 
very  interesting  question.  Rem.  Code,  S  552, 
provided  that  the  prenilses  included  in  the 
homestead  must  be  actually  intended  and 
used  as  a  home  for  the  claimant.  The  facts 
to  which  we  bave  referred  In  the  light  of 
the  details  gathered  from  careful  examination 
of  the  record  convince  us  that  appellant  nev- 
er intended  In  good  faith  to  occupy  the  land 
as  a  home  for  himself  and  his  son.  His  pre- 
tended residence  was  merely  colorable,  and 
the  filing  of  the  declaration  of  homestead 
was  not  for  tbe  purpose  of  establishing  and 
maintaining  a  home,  but  was  solely  for  the 
purpose  at  defeating  hte  creditors. 

"If  the  intention  of  the  debtor  when  be  oc- 
cupies land  as  a  homestead  is  not  only  to  make 
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tt  hia  present  liome,  but  also  to  prervent  credi- 
tors fitHD  collecting  their  debta  by  subjectiDg 
the  proiterty  tfa«reto,  the  exomption  may  iMvei- 
tbdem  be  seeand;  tmt,  in  Uie  abBence  of  good 
(aitb  upon,  the  debtor'a  part  In  leapoct  to  oe- 
cnpancy  of  the  property,  no  homestead  can  be 
obtained  by  him.''  21  C^c.  471. 
-  "Tt  was  an  eoligbtened  public  policy,  looking 
to  the  general  wei&re  as  well  as  to  that  of  the 
indiyfdnal  dtiien,  which  dictated  the  passage 
of  the  homestead  act;  and  the  qb^louB  intent 
of  the  act  is  to  secure  to  evorv  houwbotder,  or 
head  of  a  family,  a  borne,  a  place  of  residence, 
which  he  may  improve  and  make  comfortable, 
and  where  the  family  may  be  sheltered,  and  live 
beyond  the  reach  of  tho«e  financial  mlsfortones 
which  even  the  ■  most  prudent  and  sagacions 
cannot  always  avoid."  Wassell  t.  Tnnnah,  25 
Ark.  103. 

[2]  The  Idea  of  home  is  the  very  founda- 
tion rock  upon  which  all  homestead  laws  are 
based,  and,  unless  it  is  the  honest  intentlMi 
of  the  declarant  to  actually  occupy  the  prem- 
ises as  a  home,  he  Is  not  within  the  protec- 
tion of  the  statute.  We  are  not  unmindful 
of  the  rule  that  statutes  of  this  character  are 
not  In  den^tlon  of  the  common  law,  but 
are  to  he  liberally  construed  to  the  end 
that  the  wise  and  benevolent  policy  which 
prompted  their  enactment  may  be  carried  In- 
to effect  At  the  same  time,  it  is  equally  the 
duty  of  the  courts  not  to  permit  these  hu- 
mane laws  to  be  prostituted  and  perverted 
to  the  purpose  of  enabling  an  unscrupulous 
debtor  to  avoid  the  payment  of  his  honest  ob- 
ligations by  resorting  to  their  provisions  as 
a  mere  subterfuge  with  no  honest  intention 
or  purpose  of  occupying  the  land  as  a  home. 
Especially  Is  this  true  in  this  state,  where 
a  homestead  once  acquired  is  not  lost  by 
failure  to  occupy  it,  but  can  only  be  aban- 
doned by  a  formal  declaration  to  that  effect 

Affirmed. 

ELLIS,  MORRIS,  MAIN,  and  OHAD- 
WICK,  JJ.,  c<Hicur. 


NORTHERN  CODFISH  00.  t.  STIBBRG 
et  aL   (No.  13678.)  ' 

(Supreme  Court  of  Washington.   May  5,  1917.) 

COBPOBATIONS  $=»30S—DlBECTOB9— 'INDIVIDU- 
AL Liability. 
Under  Rem.  Code,  Sg  3677,  3667,  3688.  im- 
posing certain  iudiviidoal  liabilities  on  direc- 
tors and  stockholders,  and  providing  that  corpo- 
rations and  the  members  thereof  sliall  be  subject: 
to  the  conditions  and  liabilitiee  therein  imposc^l 
and  none  others,  the  directors  of  a  eorimration 
were  not  paw>naUy  liable  for  the  fraud  of  the 
president  and  manager  of  the  corpwation,  in 
which  they  did  not  participate,  and  of  which  they 
had  no  kno:wIedge,  merely  becanse  they  knew  of 
other  fraudulent  acta  on  hi*  part  and  failed  to 
discharge  him. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig,  H  1457,  H58.1 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  the  Northern  i  Codfish  Company 
tgalT*<it  O.  O.  Stlberg  and  others.  -  From  a 


Judglnent  ^■~*«r*"r  tte  adioa  on  deniiimr. 
plaintiff  appeaH  Afflmed. 

'  WlUett  &  Olesbn,  of  Seattle,  for  aive^lAiit 
Wlnfleld  R.  Smith,  of  Seattle,  for  respond- 

&xta. 

MOUNT,  J.  In  Ola  action,  tbo  plaintiff 
sought  to  hold  the  directors  and  trustees  of 
a  corporation  remmnslble  for  an  allied  fraud 
perpetrated  upon  the  plaintiff  by  the  presi- 
dent and  general  manager  of  the  corporattoo. 
A  general  demurrer  to  the  complaint  was 
sustained  by  the  trial  court  The  plaiotlfl 
elected  to  stand  npoa  the  allegations  of  the 
complaint,  and  the  action  was  dismissed. 
This  appeal  followed. 

The  only  question  in'  the  case  is  the  suffi- 
ciency of  the  complaint,  whl<di  alleges,  la 
substance,  the  following  facts: 
.  That  the  defendants  are  the  directors  and 
trustees  of  the  KUdall  Fishing  &  lacking 
Company,  a  corporation  engaged  in  the  fish 
brokerage  business;  that  these  directors  and 
trustees  had  full  charge  of  the  business  of 
the  corporation,  and  elected  Joseph  KUdall 
as  president  and  general  manager  thereof: 
that  the  trustees  had  a  written  agreement 
with  the  manager,  to  the  effect  that  he  was 
to  take  orders  from  and  be  subservient  to 
the  trustees,  and  that  they  could,  at  any 
time,  without  notice,  remove  Mr.  KUdall 
from  the  management  of  the  business;  that 
on  October  9,  1914,  Joseph  KUdall  represent- 
ed to  one  D.  Daun  Egan,  who  was  a  broker 
for  the  plaintiff,  that  he,  Mr.  KUdall,  Individ- 
ually, had  an  order  for  four  carloads  of  cod- 
fish, to  be  shipped  to  Davis  Bros.,  at  Glou- 
cester, Mass.,  and  requested  said  broker  of 
the  plaintiff  to  furnish  the  codfish  to  fiU  the 
order;  that  plaintiff  accepted  said  order  on 
condition  that  such  bosinoss  would  not  be 
transacted  or  shipped  ttirougfa  the  Kildall 
Fishing  &  Packing  Company,  and  that  com- 
pany should  have  no  connection  with  the 
transaction ;  that  these  representations  of 
Mr.  Kildall  were  false,  and  the  fact  was  tbat 
the  KUdall  Fishing  &  Packing  C<Hnpany  had 
received  the  order,  and  that  Davis  Bros,  were 
customers  of  the  KUdall  Flshii^  &  Packing 
Company,  and  not  of  Joseirii  KUdaU;  that, 
immediately  upon  making  the  agreement 
above  stated,  and  in  violation  of  it,  and  with- 
out the  knowledge  of  the  plaintiff,  Mr.  Kil- 
dall placed  the  shipm«its  In  the  hands  of  the 
Kildall  Fishing  &  Packing  Company;  that  the 
order  was  for  shipments  of  flsh  in  four  sep- 
arate carload  lots,  with  approximately  30 
days  between  each  shipment;  that  the  plain- 
tiff shipped,  at  Intervals  of  approximately 
80  days,  three  carloads  of  codfish  to  Seattle. 
Wash.,  consigned  to  Its^;  that  without  the 
knowledge  of  the  plaintiff,  the  KUdaU  Fish- 
ing &  Packing  Company  took  possession  of 
each  of  the  cars,  upon  arrival  at  Seattle  and 
shipped  the  same  to  Davis  Bros.,  at  Glouces- 
ter, Masa,  and  took  out  a  separate  bUl  of 
lading  for  each  carload^  in.  the  name  of  the 
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KUdall  FlablDg  &  PaAbif  CJompany;  that 
said  company  took  the  bUl  ot  lading  for  each 
shliment  and  attadied  thereto  sight  draft 
for  the  total  amount  of  eaidi  shipment,  be- 
ing a  sight  draft- for  eadi  carload  as  ship- 
ped, and  totaling  ¥5.166.76;  that  the  KUdaU 
Fishing  &  Packing  Company  sold  the  bills  of 
lading,  with  sight  drafts  attached,  for  the 
total  amount  represented  bj  the  drafts, 
namely,  $5,1S6.75,  without  the  knowledge  or 
consent  of  the  plaintiff ;  that  thereupon  Jos- 
eph Klldall.  as  president  Uid  manager  of 
the  KUdall  Fishing  ft  Pa<Ung  Company,  rep- 
resented to  the  plaintiff  that  the  Klldall 
Fishing  ft  Paddng  Company  conld  obtain  in 
cash,  In  Seattle,  for  said  codfish,  but  80  per 
cent,  of  Qie  Invoice  price  thereto,  and  that 
the  balance  wonld  be  paid  by  Davis  Bros,  on 
arrlTsl  of  the  flsh  at  Gloucester ;  that  there- 
upon, at  the  different  dates  of  shipment,  the 
KUdall  Fishing  ft  Packing  Company,  by  its 
president  and  general  manager,  issued  Its 
checks  to  the  plaintiff  in  the  aggregate  sum 
of  $3,971.71,  and  that  said  checks  were  re- 
ceived and  cashed  by  the  plaintiff;  that  the 
Klldall  Fishing  ft  Packing  Company  had  re- 
ceived the  total  invoice  price  of  said  ship- 
ments, and  had  paid  over  to  the  plaintiff  only 
SO  per  cent  of  that  amount,  and  unlawfully 
retained  the  balance  of  20  per  cent;  that 
the  plaintiff  beUeved  that  80  per  cent.,  and  no 
more,  of  the  invoice  price  had  been  advanced 
by  Davis  Bros.,  and  that  the  checks  so  given 
were  for  the  total  amount  collected  by  the  Kil- 
daU  Fishing  ft  Packing  Company;  that  there- 
after, the  KUdall  Fishing  &  Packing  Com- 
pany fraudulently  converted  the  balance,  or 
20  per  cent,  of  the  invoice  price,  belonging  to~ 
the  plaintiff,  all  of  which  was  done  by  the 
said  Jos^h  Klldall  as  president  and  general 
manager  of  the  Klldall  Fishing  &  Packing 
Company;  that  said  company  thereafter  be- 
came insolvent,  and  was  placed  in  the  hands 
of  a  receiver,  amd  the  20  per  cent,  so  obtained 
by  the  cmnpeny  was  deposited  to  the  credit 
of  the  Klldall  Fishing  ft  Packing  Company, 
and  was  lost  to  the  plaintiff.  The  complaint 
then  alleges  as  foUows: 

"That  prior  to  Octob»  9,  1914,  and  at  the 
time  the  said  KUdall  Fishing  ft  Packing  Com- 
pany acted  as  agent  for  the  plaintiff  herein,  the 
said  defendants,  C.  O.  Stiberg  C  F.  Hendrick- 
sen,  and  Authoa  Eckem,  had  personal  knowl- 
edge of  the  fact  that  the  said  Joseph  KildaU  was 
unreUable  and  dishonest,  and  had  knowledge  of 
other  fraadulent  transactions  and  embezzlements 
of  the  said  Joseph  KUdaU  while  he  acted  aa 
president  and  manager  of  the  said  KildaU  IPish- 
hig  ft  Packing  Company,  and  that  in  spite  of 
such  knowledge  they,  the  said  defendants,  care- 
lessly and  negligently  aUowed  the  saii  Joseph 
KildaU,  as  manager  of  the  KildaU  Fishing  ft 
Packing  Company,  to  ranain  such  manager  and 
pr^ident  of  said  company,  and  allowed  him  to 
make  contracts  and  carry  on  the  bafnhess  of 
the  said  KildaU  EMshing  ft  Packing  Company, 
and  to  receire  and  negouate  bills  of  lading  and 
commercial  paper,  and  to  receive  and  pay  out 
cash  without  any  UmitatiOn  or  supervision  what- 
aoerer ;  that  through  the  said  minepreseotatioDs 
of  the  said  Joseph  KildaU,  as  manager  of  the  said 
^ildaU  Elshing  ft  Packing  Company,  and 
tbpough  the  n^igence  of  these. defendant^  the 


plaintiff  has  been  damaged  In  the  sum  of  fl,- 
194.09;  that  the  said  defendants,  C.  O.  StiberK. 
C.  F.  Hendricksen,  and  Anthon  £k:kern,  as  trus- 
tees  and  directors  of  ^e  said  KUdaU  Fishing  ft 
Packing  Company,  w^  negligwt  in  this,  that 
they  allowed  the.  said  Joseph  KildaU,  after  they 
bad  knowledge  of  former  fraudulent  transac- 
tions, to  remain  as  president  and  manager  of 
said  corporation,  and  allowed  him  to  convert  the 
property  and  money  belonging  to  the  plaintiff." 

The  plaintiff  then  demands  judgment 
against  the  defendants  for  $1,104.99. 

It.  is  not  aUeged  in  the  complaint  that  the 
respondents,  who  were  the  trustees  of  the 
KildaU  Fishing  ft  Packing  Company,  had  any 
notice  or  knowledge  of  this  particular  trans- 
action. It  Is  aUeged  that  they  bad  knowl- 
edge of  other  fraudulent  transactions  of  Mr. 
KUdall,  and  that  they  were  therefore  negU- 
gent  in  not  discharging  him  from  the  man- 
agement of  the  affairs  of  that  corporation, 
it  is  not  alleged  in  the  complaint,  nor  is  it 
claimed,  that  these  respondents  took  any  part 
In  the  transaction  whatever.  It  is  not  al- 
leged In  the  complaint  that  the  respondents 
could  have  known  anything  about  the  trans- 
action. Tike  complaint  simply  alleges  that 
Mr.  Klldall,  who  was  acting  as  general  man- 
ager of  the  corporation,  of  which  these  re- 
E^KOidents  were  directors,  represented  that  he 
had  an  order,  personally,  from  Davis  Bros., 
for  four  carloads  of  codfish.  He  desired  the 
appellant  to  furnish  the  flsh  to  him.  Individ- 
ually. The  appellant  agreed  to  do  so  upon 
condition  that  Mr.  KUdaU  would  not  ship  the 
flsh  through  the  corporation  of  which  he  was 
manager.  In  other  words,  the  complaint 
charges  that  the  transactltm  was  a  personal 
transaction  between  Mr.  KUdall  and  the  ap- 
pellant. After  the  fish  were  shipped  by  the 
ai^Uant,  the  corporation  of  which  Mr.  KU- 
dall was  manager  took  charge  of  the  cars  ct 
flsh  and  shipped  th«n  to  Gloucester,  Mass. 
The  bUls  of  lading,  with  sight  drafts  attach- 
ed, were  cadied  for  the  fnU  amount.  Eighty 
per  cent,  of  what  was  received  was  paid  by 
checks  of  the  KildaU  Flsbhog  ft  Packing 
Company  to  fb»  appellant,  and  the  chet^s 
were  cashed  by  the  appellant  At  that  time, 
of  course,  the  aKwUant  knew  that  tiie  busi- 
ness was  bebig  done  by  the  KUdaU  Flshbig 
ft  Padilng  Company,  and  not  by  Mr.  EUdaU 
pers<HiaUy.  Mr.  KUdaU  r^resented  that  the 
amount  of  the  cbedcs  was  the  total  amount 
collected.  This  was  not  the  full  amount  col- 
lected,  Imt  tbe  renudning  20  per  cent,  was 
k^t  OQ  hand  by  the  KUdaU  Fishing  ft  Padi- 
ing  Company.  Afterwards,  when  that  com- 
pany went  Into  the  hands  of  a  noeiver,  this 
money  was  used  by  the  Klldall  Fishing  ft 
Packing  Company  to  pay  Its  debts. 

So  far  as  the  allegations  of  tbe  complaint 
are  concerned,  the  directors  and  trustees  of 
the  corporation'  were  not  informed  that  any- 
thing wrong  had  been  d<me  by  Mr.  KUdall, 
and  there  is  nothing  in  the  complaint  to 
charge  them  with  notice  thereof,  except  the 
mere  fact  that  the  flsh  were  received  and 
sold,  and  the  money  collected  by  the  Klldall 
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Flabln^  A  Packing  Oompany.   Hie  statute 

(Rem.  Code,  |  3677)  iHrovldes  that  oorpora- 
tloDg  for  mercantile  pnrposea  "may  be  fonn- 
ed  according  to  tbe  proTteiong  of  this  diap- 
ter;  each  coipomtlona  and  the  memberB 
thereof  being  aobject  to  aU  tbe  condltlAns 
and  liabilities  herein  Impoeed,  and  to  none 
others."  Section  S687  provides  that  where 
tmstees  make  any  dividends  from  the  busi- 
ness of  a  corporatlm,  or  divide,  or  withdraw 
any  part  of  tlra  capltal  stock  of  the  company, 
anless  In  tbe  manner  prescribed  In  this 
chapter,  Qien  tte  trustees  under  ^ose  ad- 
ministration SQch  act  occurred,  except  those 
who  dlsBoit  thereftmn,  shall,  In  their  indlrld- 
ual  ctynidtlea,  be  liable  to  the  corporatl<m 
and  the  creditors  thereof  In  tbe  event  of  its 
dlssolntlmi.  Section  3098  provides  for  the 
UaUUty  ot  stockholders,  niere  Is  no  provl- 
slon  of  the  statute  making  tbe  trustees  liable 
for  the  acts  ot  the  presldwt  or  manager  of 
the  corporatltm.  Tbe  corporation  Itself  Is,  no 
doubt,  liable  tar  his  corporate  acts,  but  trus- 
tees are  not  made  so  by  statute,  and,  under 
the  provision  above  quoted,  cannot  be  held 
liable  except  for  acts  done  by  the  trustees,  or 
in  whldi  they  participated.  See  American 
Badiator  Ga  v.  Klnnear,  50  Wash.  210,  106 
Pac.  630^  26  L.  B.  A.  (N.  S.)  453.  In  the  case 
ot  Barnard  Mfg.  Co.  v.  Balston  Milling  Go., 
71  Wash.  668,  129  Pac.  389,  we  held  that  a 
stodEholder  in  a  corporation  was  liable  for 
his  own  misrepresentations.  In  referring  to 
the  sections  above  named,  we  said: 

"Those  sections  deal  only  with  their  contrac- 
tual relations.  The  Legislature  did  not  intend 
to,  and  has  not,  exempted  as  stockholder  in  a 
corporation  from  liability,  when  by  bis  actual 
misreift'esentatioDB  as  to  the  capital  stock  of  the 
corporatiott  he  bas  induced  a  thin]  party  to  ex- 
tend  it  a  credit  which  it  would  not  otherwise 
have  i^ven  It,  and  has  suffered  a  loss  in  so  do- 
hig.  In  short,  th«re  was  do  intention  to  protect 
a  stocUiolder  against  his  own  fraudulent  acts." 

It  Is  not  alleged  in  the  complaint  in  this 
case  that  these  trustees  participated  In  the 
fraud  of  Mr,  KUdall  in  any  way.  It  Is  not 
even  alleged  that  they  knew  of  tbe  fraud, 
and  It  la  not  shown  that  they  could  have  dis- 
covered tbe  fraud  by  diligence.  As  stated 
above,  this  appellant  did  not  desire  to  do 
business  with  the  corporation  of  which  Mr. 
KUdall  was  manager.  It  intended  to  do 
business  with  him  personally.  If  the  allega- 
tions of  the  complaint  are  true,  Mr.  Klldall 
Is  liable,  personally,  to  the  appellant.  The 
corporation  of  which  be  was  manager,  hav- 
ing received  the  money,  is  also  liable  to  the 
appellant,  but  we  see  no  reason  why  the 
trustees,  who  took  no  part  in  the  transaction, 
and  who  knew  nothing  of  it,  may  be  held 
personally  liable.  The  only  allegatl(»t  In  the 
complaint  with  refer^ce  to  negligence  of  the 
trustees  is  to  the  effect  that  the  trustees 
knew  of  other  transactions  of  Mr.  Klldall, 
which  transactlous  were  fraudulent,  and  for 
that  reason  they  should  have  discharged  him. 
But  a  general  allegation  of  this  character  Is 


not  sufficient  to  tatrid  tbe  UuMeea  Indlvldiul- 
tr  reqxmsible^  where  tbey  did  not  partldiMte 
in,  and  had  no  knowledge  ot,  the  tnuwactlon. 

We  an  of  the  opinion  for  tbese  reasons 
that  the  trial  court  property  sustained  a  de- 
murrer to  the  ctmplalnt 

The  Jnilgment  is  therefore  affirmed. 

'  BLLIiS*  a  J.,  and  PABKER,  lULLBB- 
TON.  and  HOLOOMB,  JJ.,  ooncar. 


WTLDE  et  uz.  V.  SCHOENENO  et  nx. 
(No.  13620.) 

(Svprems  Court  of  Wasbington.  May  1. 1017.) 

1.  Teovbb  and  Contebsion  «»10— Oowveb- 
8ION  or  Note— AssioifMEifT. 

Where  defendants,  holding  a  nonnegotiable 
promissory  note,  the  last  of  a  series  of  six,  giv- 
en for  the  purchase  price  of  land,  the  sale  of 
which  was  effected  by  plaintiff,  under  ail  agree- 
ment to  hold  for  plaintiff,  executed  an  assign- 
ment  of  all  six  notes  to  a  bank  for  a  loan,  their 
agent,  who  effected  the  loan,  intending  to  ^edse 
ul  of  the  notes,  defendants,  by  executing  the 
assignment,  assented  to  the  agent's  act  in  plede- 
ing  all  the  notes,  even  if  tbey  did  not  expres^ 
consent  in  advance,  and  converted  plaintiSB' 
note,  the  couverrion  not  being  tfwhn^',  merely, 
but  actuaL 

[Ed.  Note.— Fot  other  cases,  see  Trovec  and 
G<mversKm,  Omt  Dig.  (g  84r^] 

2.  JuDOMKNT  ^707— Binding  Fobck. 

One  not  a  party  to  a  suit  is  not  bound  by 
the  court's  findings  and  judgment. 
[Ed.  Note— For  other  cases,  see  Ju^men^ 

Cent.  rHg.  8  1230.] 

3.  Action  €=>2S— Waiver  of  Tort. 

Where  one  person  wrongfully  converts  the 
property  of  anooier,  the  injured  party  may  sue 
him  as  a  wrongdoer,  or,  waivii^  the  tort,  recov- 
er the  value  of  the  property  as  on  an  implied 
contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  81  196-215.] 

4.  Troves  and  Ck>NVEB8ioN  ®=s>50— Conveb- 
8I0N  OP  Note— Dauaoes. 

In  an  action,  for  converaloa  of  a  note,  the 
measure  of  recovery  is  the  face  ot  the  note  and 
interest  from  the  date  of  conversion  only  where 
the  note  was  a  personal  ohligatim  of  a  scdveot 
maker  or  other  person  individually  liable. 

[Ed.  Note.— For  other' caaea,  see  Trover  and 
Conversion,  Cent.  IMg:  |  266.] 

5.  Troves  and  Conversion  ^=>50  —  Conver- 
sion OF  Note— Measure  of  Davaoes. 

In  an  action  for  conversion  of  a  note,  the 
last  of  a  series  of  six  given  for  the  purchase 
price  of  land,  the  note  being  a  charge  only 
against  the  mortgaged  premises,  no  deficiency 
judgment  being  recoverable  on  it,  and,  as  a 
chaise,  being  subject  to  the  other  five  notes  and 
interest,  the  measure  of  recovery  was  the  valoe 
of  the  security  as  of  the  date  of  the  conversion, 
less  the  amount  of  the  other  notes,  and  any  then 
accrued  interest  thereon,  with  interest  from  sacfa 
date  on  the  amount  found. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversi(Hi,  Cent.  Dig.  S  266.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Jcdin  S.  Jurey,  Judge. 

Action  by  Samuel  Wylde  and  wife  against 
Charles  Schoenlng  and  wife.  From  a  judg- 
ment for  plaintiffs,  they  appeal.  Reversed, 
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and  cause  remanded  for  farther  {ffoceedlngs 
In  accordance  with  the  opinion. 

Andrew  J.  BalUet,  of  Seattle,  for  app^- 
lants.  E.  H.  Gate,  of  Seattle,  for  respcmd- 
ents. 

ELItlS,  0.  J.  This  Is  an  action  for  con- 
version of  a  nonnegotlable  promissory  note. 
On  May  14, 1910,  defendants  were  the  owners 
of  a  certain  80  acfes  of  land  In  King  county, 
and  on  or  about  that  date  sold  the  same  to 
plaintiffs  and  a  nimiber  of  other  persona. 
The  purchase  price  was  ?26,000,  of  which 
the  sum  of  $2,000  was  paid  in  cash.  The 
balance,  evidenced  by  six  nonnegotlable 
promissory  notes  for  $4,000  each,  was  secur- 
ed by  a  'purchase-money  mortgage  on  the 
property.  The  mortgage  contained  provi- 
sions as  follows: 

"The  mortgagors  (morteagees)  herdn  are  lim- 
ited solely  to  the  abovendescribed  properiT  for 
the  payment  and  satiafaction  of  the  abore- 
Domed  notes,  hereby  secured,  and  in  case  of 
foreclosure,  no  deficiency  judgment  shall  be  en- 
tered against  the  mortgagors  herein,  jointly  or 
Bevernlly.  The  mortgagors  intend  platting  the 
land  herein  describea  In  quarter  acre  tracts 
approximately,  which  will  consist  of  about  three 
hundred  and  tiventy-two  (322)  quarter  acre 
tracts.  The  mortgagees  agree  to  release  any  of 
Bimh  quarter  acre  tracts  upon  being  paid  one 
hundred  dollars  ($100)  per  tract.  Such  release  or 
releases,  however,  shall  not  impair  the  validity 
of  this  mortgage  as  to  the  balance  the  land 
described  in  said  mortgage." 

PlaintUf  Samael  Wylde,  having  been  in- 
strumental Id  negotiating  the  sale  of  the 
property,  defendants,  as  a  commission  for 
his  services.  Indorsed  to  plaintiffs  the  sixth 
or  last  of  the  promissory  notes,  defendants 
retaining  possession  of  that  note  under  the 
following  written  agreemoit: 

"Know  all  men  by  these  presents,  that  where- 
as, Charles  Scboening  and  Minnie  Schoening, 
his  wife,  have  indorsed  over  to  Samuel  Wylde 
and  Ellen  J.  Wylde,  hia  wife,  promissory  note 
No.  6,  for  the  principal  sum  of  four  thousand 
dollars  ($4,000),  dated  at  Seattle,  Washington, 

May  ,  1910,  due  on  or  before  three  years 

from  date,  payable  to  the  order  of  said  Charles 
Schoening  and  Minnie  Schoening,  his  wife,  with 
Interest  at  seven  per  cent.  (7%)  per  annum,  pay- 
able semiannually :  said  note  is  indorsed  with- 
out recourse.  Said  note  is  also  secured  by  mort- 
gage on  the  following  described  real  estate,  to 
wit:  The  north  half  of  the  northwest  quarter 
of  section  thirty  (30).  townshin  twenty-three 
north,  range  four  (4)  east,  W.  M.,  containing 
eignty  (SO)  acres,  situated  in  the  county  of  King 
and  state  of  Washington.  It  is  agreed  between 
said  Charles  Schoening  and  Minnie  Schoening, 
his  wife,  and  said  Samuel  Wylde  and  Ellen  J. 
Wylde,  bis  wife,  that  said  note  shall  be  held  by 
said  Charles  Schoening  in  trust  for  the  benefit 
of  said  Samuel  Wylde  and  Ellen  J.  Wylde,  bis 
wife,  with  the  express  understanding  and  agree- 
ment that  the  payments  of  said  note  and  inter- 
est thereon  are  subject  to  the  prior  payment 
of  the  principal  and  interest  of  five  (o)  other 
notes  of  like  tenor  and  effect,  for  four  thousand 
dollars  ($4,(X)0).  And  the  said  note  so  indors- 
ed over  to  the  said  Samuel  Wylde  and  wife  is 
not  to  be  collected  or  suit  brought  for  the  fore- 
closure of  tiie  same  until  the  said  five  notes  of 
four  thousand  dollars  ($4,000)  each,  with  inter- 
est, as  aforesaid,  shall  first  be  paid  to  said 
Charles  Schoening  and  Minnie  Schoening,  his 
wife,  or  tiieir  order.  The  said  Charles  Scboen- 


ing  and  Minnie  Schoening,  his  wife,  agree  Qiat 
if  the  interest  Is  paid  on  all  of  said  notes,  In- 
cluding the  said  $4,000  note,  so  held  in  trust 
by  said  Charles  Schoening,  that  he  will  imme- 
diately remit  to  the  said  Samuel  ^Wyldfe  and  El- 
len J.  Wylde,  his  wife,  or  their  order,  any  Inter- 
est that  may  be  collected  by  him,  without  cost 
or  charge.  That  when  said  five  notes  of  Charles 
Schoenmg  shall  have  been  fully  paid  and  satis- 
fied, he.  the  aaid  Charles  Schoening,  will  turn 
over  to  the  said  Samuel  Wylde  the  said  notes 
Or  the  proceeds  of  the  'same  if  they  shall  have 
been  pmd  to  the  said  Schoening.  In  the  event 
said  mortgage  is  foreclosed  and  said  note  of 
$4,000  shall  he  included  in  such  foreclosure  suit, 
the  said  Samuel  Wylde  and  Ellen  Wylde,  his 
wife,  shall  bear  their  proportionate  share  of  the 
cost  of  such  foreclosure  suit,  but  it  is  optional 
with  the  said  Charles  Schoening  as  to  whether 
or  not  he  will  include  the  said  note  In  any  fore- 
closure proceedings  ahoold  such  suit  be  brought 
to  foreclose. 

"Executed  in  duplicate  this  day  of  May. 

1910.  Samuel  Wylde. 

"Ellen  Wylde. 
"a  Schoening. 
"Minnie  Schoening." 

Soon  after  May  14, 1910,  the  land  was  plat- 
ted into  3^  qnarter  acre  tracts  In  accord- 
ance with  the  trams  of  the  mortgage  for  tbe 
parpose  ot  icsale.  Wbenerer  tme  ot  the 
tracts  was  sold  it  was  released  from  the 
mortgage  lien  upon  the  payment  to  defend- 
ants of  $100,  whldk  amoant  was  credited  up- 
on the  notes.  In  December,  1912,  defend* 
ants,  for  their  personal  use  and  benefit,  bor- 
rowed, through  one  Fred  B.  Sander,  as  agent, 
$7,000  from  the  People's  Savings  Bank,  of 
Seattle.  As  collateral  secuii^  for  this  loan, 
on  December  28,  1912.  they  executed  and 
delivered  to  the  bank  In  writing  an  absolute 
assignment  of  the  $24,000  mortgage  and  the 
six  notes.  The  asslgnmmt  induded  tbe  note 
for  $4,000,  which  defendants  held  in  trust  for 
plaintiffs.  It  is  this  act  which  Is  relied  \rpoa 
as  a  conversion.  In  January,  1916,  160  of 
the  quarter  acre  tracts  were  sold'to  certain 
persons,  as  the  court  found,  "for  the  purpose 
of  facilitating  the  sale  of  the  land."  It  ap- 
pears that  prior  to  that  time  plaintiffs  had 
parted  with  their  interest  In  the  land.  No 
money  was  paid  on  this  sale,  but  a  note  for 
$16,000,  secured  by  a  mortgage  covering  these 
tracts,  was  given  by  the  purchasers  to  de- 
fendants. This  mortgage  was  pledged  to 
the  bank  as  collateral  seturity  for  defendants' 
loan  In  the  same  manner  as  the  $24,000  mort- 
gage, and  on  May  5,  1015,  the  bank  released 
firom  the  Hen  of  the  original  $24,000  mort- 
gage the  160  quarter  acre  tracts  covered  by 
the  $10,000  mortgage.  On  learning  these 
fttcts  plaintiffs  demanded  that  the  $16,000  be 
credited  on  the  $24,000  mortgage.  This  was 
refused.  Thereafter  the  Indebtedness  of  de- 
fendants to  the  bank  whi(4i  had  been  re- 
duced to  about  $4,000  was  taken  over  by  the 
Seattle  Land  &  Improvement  Company,  a  cor- 
poration, of  which  Sander  is  president,  and 
the  $24,000  mortgage  and  notes,  inclndlng 
that  of  plaintiffs,  and  also  the  $16,000  mort- 
gage were  assigned  to  It  by  the  bank.  After 
this  latter  assignment,  Sander  Indorsed  on 
the  $16,00^«iote  a  memorandam  to  the  effect 
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tbat  the  anuHint  named  In  that  note  wonld  not 
be  credited  on  tbe  original  (24,000  notes  and 
mortgage  until  actually  paid  In  money.  The 
trial  court  found  most  of  the  facts  subatan- 
tially  as  abore  stated,  and  spedflcally: 

*^at  some  time  after  the  said  agreement  had 
been  entered  into  iaid  Charles  Sciioeninir,  by 
and  tbrough  an  agent,  obtained  a  loan  of  $7,000 
from  tbe  People's  Savings  Bonk,  of  Seattle,  and 
said  agent  against  thi^  instructions  of  said 
Charles  Schoening,  included  the  note  of  plain' 
tilTs  so  held  in  trust  by  defendant  Charles 
Schoening  with  the  other  of  said  6ve  notes  as 
collateral  security  for  the  said  $7,000  loan. 
That  prior  to  the  ccanmencement  of  this  action 
the  said  note  of  plaintiffs  was  released  from  the 
assignment  to  said  bank  as  collateral  security, 
as  aforesaid,  and  returned  to  the  control  of  the 
defendant  as  such  trustee  under  the  terms  of 
said  trust  agreement,  and  the  said  note  of  plnin- 
til^  is  now  held  by  the  said  Charles  Schoening 
as  trustee  for  plaintiffs  and  under  the  terms 
and  conditions  of  said  trust  agreement.  That 
after  the  said  14th  day  of  May.  1910.  the  said 
land  hereinbefore  described  was  platted  into  320 
quarter  acre  tracts,  streets,  and  alleys  for  tbe 
purpose  of  sfeUiog  the  land  so  platted.  That  in 
order  to  facilitate  the  sale  of  said  land  the  said 
People's  Savings  Bank  did  release  160  of  the 
said  quarter  acre  tracts,  and  the  said  160  quar- 
ter acre  tracts  were  immediately  rcmortgaged 
for  $16,000,  payable  to  tbe  order  of  said  Charles 
Schoening.  ITiat  the  said  mortgage  for  $16,000 
still  retains  its  lien  as  a  first  mortgage,  subject 
to  aU  the  rights  of  the  plaintiffs  in  and  to  the 
said  $4,000  note  according  to  the  terms  and  con- 
ditions of  said  trust  agreement,  and  that  the 
plaintiffs'  title  is  and  to  said  note  has  not  been 
impaired  in  any  extent  whatsoever,  but  the  said 
frost  agreement  remains  in  full  force,  virtue, 
and  effect  between  the  plaiutiflB  and  defend- 
ants^ and  that  any  money  that  may  be  paid  or 
received  on  said  $16,000  note  and  mortgage  shall 
at  the  same  time  be  credited  cn  the  $24,000  note 
and  mortgage,  and  in  any  foreclosure  of  said 
116,000  mortgage  and  sale  of  the  property  in 
foreclosure,  the  amount  received  or  paid  on  such 
foreclosure  sale  of  the  said  $16,000  mortgage 
shall  be  credited  on  tbe  said  $24,000  mortgage 
and  the  said  promissory  note,  in  accordance  with 
the  terms  of  said  trust  agreement" 

The  court  further  found  tbat  there  was  a 
"technical  conTer^tm"  of  the  note  to  plain- 
tiffs* damage  in  the  sum  of  $1. 

On  appn^rlote  conclusions  at  law  the 
court  "ordered,  adjudged  and  decreed"  In 
substance  that  defendant  Charles  Schoen- 
ing now  has  in  his  possession  and  under  his 
control  the  note  in  question ;  that  he  holds  it 
in  trust  for  plaintiffs'  under  the  terms  of  the 
trust  agreement ;  that  plalntifb*  interest  in 
the  $24,000  mortgage  is  continued  and  exists 
In  the  $16,000  note  and  mortgage,  subject  to 
the  terms  of  the  trust  agreement;  that  any 
money  that  may  be  paid  for  releases  of  any 
tracts  of  land  from  the  lien  of  the  $16,000 
mortgage,  or  any  money  received  by  foreclo- 
sure of  that  mortgage,  should  be  credited 
and  applied  on  tbe  $24,000  mortage,  and  the 
Indebtedness  secured  thereby  In  accordance 
with  tbe  terms  of  tiie  trust  agreement. 
Plaintiffs  were  awarded  Judgment  for  $1, 
and  for  their  costs.   They  appeal. 

Appetlauts  contend  that  the  court-  erred  in 
flndlDg  that  there  was  only  a  technical  con- 
version of  their  note.  The  assignment  to  the 
bank  which  is  in  evident^  Is  an  absolute  a** 


idgnment  of  all  six  of  the  original  purdiase- 
money  notes,  and  ot  the  mortgage  securing 
the  same.  It  is  an  admitted  ftict  tliat  this 
assignment  was  made  and  the  soteB  and 
mortgage  were  delivered  to  the  bank  to  se- 
cure a  loan  of  $7,000  for  tbe  sole  persnml 
use  and  benefit  of  respondents.  Though  this 
loan  was  secured  through  Sander  aa  re- 
spondents* agent,  and  Sander  claims  that 
Schoening  told  him  that  one  of  the  notes  was 
held  in  trust  for  appellants,  there  was  no  ev- 
ideoce  whatever  that  any  oJBieer  or  repre- 
sfflitatlve  of  the  bank  ever  at  any  time  had 
any  knowledge  of  appellants'  Interest  Tlie 
trust  agreement  was  not  recorded  until  May 
11,  1915,  and  It  Is  not  claimed  that  the  bank 
had  any  knowledge  of  Its  extstencei  Though 
Charles  Schoening  testified  that  he  did  not 
know  that  his  agent  Sander  bad  hypothecated 
the  sixth  note  with  the  bank,  the  evidence  as 
a  whole  forces  the  conviction  that  he  must 
have  known  it  and  at  least  tacitly  consent- 
ed to  It.  At  first  be  testified  that  he  .took 
the  matter  up  with  A.  E.  Wylde,  a  son  of  the 
appellants,  and  that  A.  K.  Wylde  consented 
that  the  note  be  pledged  with  the  others.  A. 
K. -Wylde  flatly  denied  this,  and  disavowed 
any  knowledge  of  the  transaction.  The  evi- 
dence is  conduslve  that  the  appellants  were 
not  consulted,  and  knew  nothing  of  the  trans- 
action till  about  a  year  before  this  action 
was  commenced.  Schoening,  notwithstand- 
ing Ms  first  intimation  tliat  the  note  had 
been  pledged  with  A.  K.  Wylde's  consent  ex- 
pressed to  him  personally,  afterwards  as- 
serted that  it  was  done  without  his  own 
knowledge  or  consent  Moreover,  he  and  hla 
wife  executed  the  assignment  to  the  bank 
which  expressly  described  the  six  notes.  It 
Is  not  claimed  tbat  he  could  not  read,  nor 
that  he  did  not  read  it  Sander  was  admit- 
tedly re^ondents'  agent  In  securing  their 
loan  from  the  bank.  Though  he  testified  that 
Schoening  advised  him  that  appellants  had 
an  interest  In  the  notes,  he  did  not  testis, 
that  Schoailng  did  not  know  of  and  consent 
to  its  incluaion  in  the  pledge.  He  testified 
as  follows : 

"Q.  Did  he  [Schoening]  show  yoa  the  agiee- 
ment  [trust  agreement^?  A.  No,  sir.  1  dida't 
see  the  agreement  untu  tbe  time  you  put  it  on 
record.  Q.  And  still  you  assigned  that  [tha 
note]  to  the  bank?  A.  Why  shouldn't  I:  it 
wasn't  of  record  two  years  ago.  Q.  Is  there 
any  other  reason  than  it  wasn't  of  record?  A. 
when  you  loan  money  you  get  what  ct^terd 
you  can.  Q,  If  It  had  been  of  record  your  the- 
ory is  that  it  could  not  have  been  done?  A. 
Oh,  yes  it  could,  because  I  dealt  for  Mr.  Schoen- 
iog.  Q.  I  mean  if  the  agreement  between  Ur. 
Wylde  and  Ur.  Schoening  had  been  of  record 
the  sixth  note  could  not  have  been  assigned? 
A.  Not  very  well." 

[1]  It  is  clear  that  Sander  Intended  ~to 
pledge  all  of  the  notes,  and  the  Inference  is 
that  he  found  It  necessary  to  do  so  In  order 
to  secure  the  loan  from  the  bank.  Respond- 
ents, by  executing  the  assignment  assented 
to  that  act  even  if  they  did  not  expressly 
consent  to  it  in  advance.  It  seems  to  m  that 
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Irlie  court's  finding  to  the  vOect  that  the  slxtb 
rtotie  was  pledged  without  respondents'  knowl- 
e^se  or  cwsent  is  not  only  unsupported  by 
tynt  Is  contrary  to  the  dear  pr^nderance 
of  tbe  evidence.   We  are  clear  that  the  facts 
f&s  disclosed  by  the  evidence  show  a  conver- 
slon  of  the  note — not  technical  merely,  but 
actual.  Howard  r.  Seattle  National  Banlc,  10 
Wash.  280,  38  Pac  1040,  39  Pac.  100.  Even 
more  unfounded  In  evidence  Is  tbe  finding 
ttiat  the  note  In  question,  prior  to  the  com- 
mencement of  this  action,  was  returned  to 
tbe  control  of  respondents,  and  Is  now  held 
by  them  as  trustees  for  appellants  under  the 
terms  and  conditions  of  the  trust  agreement. 
Tt  was  admitted  tbat  tbe  note  Is  held  by  the 
Seattle  Land  &  Improvement  Company  under 
an  absolute  asslgnm^it  from  the  People's 
Savings  Banb.    Sander  testified  as  follows: 
"Q.  Yon  do  not  bold  an  assignment  of  that 
mortgage?    A.  Oh,  yes;   I  do.    Q.  A  fall  as- 
signment?  A.  Yea,  sir.    Q.  You  hold  the  sixth 
note?   A.  No,  sir.    Q.  You  hold  an  assignment 
of  it?   A.  Sure.   I  know  when  the  money  comes 
in  $4,000  goes  to  Mr,  Wylde.   Q.  Where  is  the 
note?   A.  Down  In  my  safe.   Q.  Where  is  tbe 
sixth  note?    A.  In  my  safe.    Q.  Didn't  you 
say  you  didn't  have  the  sixth  note?   A.  No,  I 
never  said  that.   Q.  I  onderstood  you  to  say  so. 
A.  You  didn't  so  understand  me ;  I  never  said 
it.    It's  in  my  safe.   Q.  AU  of  the  six  notes? 
A.  Yes.  sir." 

[2,  S]  Though  Sander  thus  declares  that  he 
recognizee  appellants'  right  to  this  note  there 
Is  no  evidence  that  tbe  investment  company 
as  sncb  recognizes  that  right.  So  far  as  tbe 
record  shows  it  holds  this  note  tbrongh  an  as- 
signment from  the  bank  and  Just  as  the  bank 
held  It— as  collateral  ta  respondents*  debt 
Just  as  it  holds  the  othra*  notes.  Whatever 
its  attitude  may  be  tt  Is  not  a  party  to  this 
suit,  and  Is  not  bound  by  the  court's  findings 
and  Judgment  The  Judgment  fomlsbes  no 
protection  to  appellants.  Furthermore,  tbls 
is  not  an  action  to  recovet  the  note,  but  to 
recover  damages  for  Its  converrion.  We 
know  of  no  rule  of  law  which,  In  such  a  case, 
would  require  the  owner  to  look  to  the 
pledgee  of  4,  converted  note  for  redress.  It 
is  settled  law  In  this  state  that  where  one 
person  wrongfully  converts  the  property  of 
another  the  Injured  party  may  sue  him  as  a 
wrongdoer,  or  waiving  tbe  tort,  recover  the 
value  of  tbe  property  as  on  an  Implied  con- 
tract Uvln^one  v.  Lovgren,  27  Wash.  102, 
100,  67  Pac.  S90;  Cremldas  v.  Dallas,  91 
Wash.  441,  157  Pac.  1084. 

[t,  6]  But  It  ddes  not  follow  tbat  tbe  meas- 
ure of  recovery  Is  the  face  of  the  note  and 
Interest  from  the  date  of  conversion,  as  ap- 
pellants claim.  That  measure  only  applies 
where  the  note  is  a  personal  obligation  of 
a  solvent  maker,  or  other  person  individual- 
ly liable.  Cremldas  v.  Dallas,  supra.  Here 
tbe  note  was  a  charge  only  against  tbe  mort- 
gaged premises.  No  deficiency  Judgment  was 
reco\«raWe  upon  It,  Even  as  a  charge 
against  the  land  it  was  siUiJect  to  tbe  other 


five  notes  and  Interest  Obvloa«ly  the  true 
measure  of  recovery  must  be  the  value  of 
the  secnrlty  as  of  tbe  date  of  tbe  conversion, 
December  28.  1912,  leas  the  amount  ot  the 
other  notes  and  any  then  accrued  interest 
thereon,  with  Interest  from  that  date  on  the 
amount  so  fotfnd.  Bad  tbe  trial  oourt  found, 
as  we  hold  he  should  have  found,  tbat  the 
transfer  of  the  notes  to  tbe  bank  waa  a  con- 
version, he  doubtless  would  have  required 
proof  of  the  value  of  the  converted  note  so 
measured.  Simple  Justice  to  both  parties  re- 
quires that  tbe  cause  be  remanded,  with  di- 
rection to  the  trial  court  to  take  evidence 
of  the  value  of  the  note  as  measured  by  the 
value  of  the  land  as  of  the  date  of  tbe  con- 
version, considering  also  Its  relation  to  .  tbe 
other  notes,  and  thereon  make  a  finding  of 
the  value  and  ^ter  Judgment  In  appellants* 
favor  against  respondents  for  that  anumnt, 
with  Interest  and  costs. 

Tbe  Judgment  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  the  views  here  expressed. 

MORBIS,  MAIN,  and  HOLOOHB,  JJ.. 
concur. 


McAIiPINB  et  al.  v.  KOHI^  ft  CHASE. 
(No.  18868.) 

(Supreme  Court  of  Washington.  May  5,  1917.) 

1.  HuBBAico  Ann  Wue  «e9267(2)— Gohicuhj- 
TT  Pbopkrty— Sale  by  Wife. 

Under  Rem.  Code  1915,  S  5917,  giving  the 
management  and  control  of  community  property, 
with  power  of  disposition  as  though  it  were  his 
separate  property,  a  sale  thereof  by  tiie  wife 
contrary  to  order  of  the  husband,  known  to  the 
buyer,  where  husband  and  wife  are  living  to- 
gether, and  there  is  no  unusual  situation,  is 
void. 

{Ed.  Note.— ITor  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  896,-931.1 

2.  Husband  ano  Wira  €=s>267(9)  —  Wub'b 
Agenct— Ratification. 

Aji  unauthorized  sale  by  a  wife  of  commu- 
nity property  is  not  ratified  by  the  husband,  so 
as  to  estop  him  to  attack  it,  his  inaction  having 
been  only  when  told  tbat  the  property  was  stor- 
ed, and  he  having  regnired  a  rescission  as  soon 
as  informed  that  there  was  a  sale. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Geot  Dig.  {1 896,  933.}  • 

Department  2. '  Appeal  from  Superior 
Court,  King  Goun^;  Walter  11.  French, 
Jndge. 

Action  by  A.  N.  McAlitoe  and.  another 
against  Kohler  &  Chase.  Judgment  for  plaln- 
tlfTs,  and  defendant  appeals.  Affirmed. 

Fred  W,  Uewellyn,  of  Seattle,  for  appellant 
Paul  Carrlgan.  of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  resjwndents  to  recover  a  Decker  Bros, 
piano,  or  Its  value.  A  Judgment  reptilted  In 
favor  of  the  respondents,  for  the  value  of  the 
piano.  The  defendant  has  appealed, 

Tbe  facts  are,  briefly,  as  follows:  The 
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respondent!  are  bnsband  and  wUe.  ifrs. 
McAlpin«  bad  stated  to  her  husband  that  she 
dealred  to  exchange  a  Decker  idano  whi<^ 
they  owned  for  a  player  plana  Her  husband 
Infwmed  her  that  be  dM  not  desire  to  dis- 
pose ot  the  DedcOT  i^ano,  and  that  be  was 
not  able  to  purchaae  a  player  piano;  that 
as  so<m  as  be  was  able  they  ml^t,  jn-oliably, 
purchase  a  player  piano.  Mrs.  McAlplne, 
when  her  bnsband  was  away  from  the  city, 
went  Into  a  store,  of  whltdi  A.  A.  Campbell 
was  manager  for  the  appellant,  and  told  Mr, 
GampbeU.  that  she  wanted  to  look  at  a 
player  plana  Upon  the  next  day,  March  20, 
1915,  Mr.  Oampbell  brought  a  player  piano 
to  her  house.  She  testified  that  she  told  Mr. 
Campbell  that  she  was  not  authorized  to  sell 
her  Dedcer  piano,  or  trade  it  for  another,  be- 
cause her  husband  had  so  told  her.  She 
also  testified,  In  substance,  that  Mr.  Camp- 
bell told  her  that  be  would  leave  the  player 
piano  there  for  six  montha,  or  a  year,  and 
that .  she  might  use  It,  and  if  -she  was  not 
satisfied  with  It  she  could  return  it,  and  that 
he  woDld  take  her  Decker  piano  and  store 
It  for  her  until  she  was  satisfied  to  make  the 
exchange.  The  player  piano  was  valued  at 
$800,  and  be  agreed  to  allow  her  a  credit  of 
f415  for  the  Decker  piano.  At  that  time 
Mrs.  McAlidjie  signed  a  conditional  bill  of 
sale  for  the  player  piano,  and  a  blU  of  sale 
for  ber  Deck^  Bros,  piano,  which  was  tak- 
en away  Mr.  Campbell.  She  also  testi- 
fied that  at  the  tdme  abe  signed  tbe  bUla  of 
sale  abe  did  not  read  them,  and  that  she 
was  informed  by  Mr.  Oampbell  that  fluy 
were  dmply  receipts  for  the  jdanoe.  np(m 
Mr.  McAlpine's  return  to  bis  home,  some 
three  days  after,  be  was  Informed  1^  Airs. 
McAlplne  that  the  player  ^ano  bad  been 
1^  in  their  home  iox  one  y«ir,  tor  approval, 
with  no  obligation  to  purchase,  and  tfaat  tbe 
Decker  piano  bad  been  tak^  away  to  be 
stored  pending  their  dedidion.  She  did  not 
Inform  her  btuAand  of  tbe  execution  of  the 
tdlls  of  aale.  Xbereafter,  on  or  about  June 
20,  3916,  tbe  appellant  made  a  demand  up- 
on Mrs.  McAlplne  tox  payments  due  and  in 
arrears  under  the  terms  of  the  condltloual 
sale  contract.  She  then  Informed  ber  bus- 
band  that  tbe  app^ant  was  asserting  tiiat 
tbe  player  piano  had  beeii  purchased  by  her 
and  tbe  Decker  piano  sold  to  the  appidlant 
Upon  being  informed  of  Uiese  fiicts,  Mr.  Mo- 
A^tine  told  ber  that  abe  must  readnd  the 
contract  and  return  tbe  i^yer  plana  Thcro- 
after,  on  November  26th,  Mrs.  McAli^e  serv- 
ed a  formal  written  d«nand  np<m  the  appel- 
lant to  take  possession  of  the  player  piano, 
and  to  return  the  Decker  piano.  On  Novem- 
ber 28, 1916,  tbe  appellant  removed  tbe  play- 
er piano  frcHn  respondents*  b<Hne,  but  refused 
to  return  tbe  Decker  plana  Thereafter,  In 
February,  1910,  this  action  was  brought,  and 
resulted  in  a  judj^ent  In  ftivor  of  the  re- 
spondents for  ¥129,  which  the  court  found 
to  be  tbe  value  of  tbe  Decker  piano.  Upon 
the  trial  tbe  court  was  of  tbe  opinlwi  tbat 


Mrs.  McAlplne  was  not  authorized  to  sell  or 
excbange  tbe  Decker  piano,  and  for  that  reap 
son  Altered  Judgment  as  stated. 

[1]  We  are  of  the  <«>inlon  tbat  the  trial 
court  was  right  In  this  respect  The  statute 
(Hem.  Code,  S  5917)  provides: 

"The  huBband  shall  have  the  managemoit  and 
control  of  commusity  personal  property,  with 
a  like  power  of  di^KMsitlon  as  he  nas  of  his  sep- 
arate personal  property,  except  he  shall  not 
vise  by  will  num  than  one-half  thereoL** 

It  Is  ctmceded  that  tbe  Decftw  Broft,  plaiio 
was  Ibe  otKumnnity  pr<^erty  of  tbe  resptnid- 
enta.  It  Is  not  disputed  that  Mrs.  McAlplne 
was  told  tier  her  husband  not  to  dlvose  of 
tbe  K^ano.  She  told  tbe  agent,  Ut.  Oampbell, 
tbat  fact  Neverttidess  be  took  tbe  Decker 
piano  from  ber,  and  afterwards  sold  It  for 
f  125,  without  ber  consent 

Zt  is  plain  from  tbe  statnto,  above  quoted, 
that  Mrs.  McAIpine  was  not  authorized  to 
dispose  of  tbe  piano,  and  that  ber  contract 
was  void.  In  the  case  of  Marston  v.  Bue,  92 
Wash.  120,  160  Pac.  Ill,  we  held  tbat  tbe 
wife  in  tbat  caae  was  authorized  to  sell  an 
automobile  which  .was  owned  by  the  commn* 
nlty,  but  that  was  a  case  wbrae  tbe  bnsband 
bad  purchased  an  automobile,  and  had  left 
his  wife  and  had  gone  to  Alaska,  and  where 
tbe  automobile  was  classed  as  perishable 
pn^ierty,  and  we  held,  under  the  facts  of 
that  caae,  tbat  she  was  auflioriaed  to  seU  it 
and  cmivey  good  title.  That  was  an  otc^ 
tional  caae,  and  this  court  said.  In  cloedns 
the  opinion: 

"We  do  not,  by  this  opinion,  enlarge  the  rights 
of  a  wife  so  as  to  give  to  anch  as  buy  from  ber 
any  presumption  <a  good  title.  On  tbe  contrary, 
these  must  buy  at  their  peril  from  one  who  can 
deliver  title  only  In  an  miusual  situatlOD.  Tb.^ 
can  prevail  only  after  justifring  the  exception 
beyond,  reasonable  debate." 

The  case  at  bar  does  not  present  tbe  "un- 
naoal  situation"  presented  In  that  case.  Here 
tbe  husband  and  wife  were  living  together. 
There  vas  no  necessity  tar  selling  ttw  Deck- 
et  Bros,  plana  She  was  not  antlu^lzed  to 
sell  it,  but  on  the  other  band,  had  been  re- 
fused tbe  right  to  do  sa  The  agent  of  tbe 
appellant  was  intbrmed  of  that  fbct  .whoi  be 
took  tbe  piano  away  from  the  bouse,  and,  as 
said  in  Marston  v.  Rue,  stqwa,  he  must  boy 
at  his  peril. 

[2]  The  appellant  se^  to  Justify  this  ap- 
peal npMi  the  ground  of  ratification  and  e» 
toKiel,  but  we  think  there  was  neither  rati- 
fication nor  estoi^l,  becanse  Mr.  McAIpine 
was  not  infcnmed  of  tbe  fiicts.  He  waa  told, 
upon  dlaooveriqg  that  a  new  piano  bad  been 
placed  in  tbe  house,  that  it  was  placed  there 
on  approval,  without  any  obligation  to  pur- 
chase, and  that  tbe  Decker  piano  bad  been 
taken  away  to  be  stored  pending  their  ded* 
slon.  If  he  bad  t>een  told  tbat  there  was  a 
baiiialn  of  sale,  and  that  bills  of  sale  had 
been  executed,  and  no  action  on  his  part  had 
be«i  taken  after  such  information,  thsati  it 
might  be  reasonably  argued  that  be  was  es- 
topped after  making  no  objections  thereta 
QuoOng  from  O'Sbea  v.  Bice,  49  Neb.  S83,  60 
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N^.  W.  306,  It  ts  Rdd.  In  Mnrpby  t.  Olaikscai. 
25  Wasb.  B86, 66  Paa  61; 

"It  U  elementary  law  that  knowledge  by  the 
principal  of  the  material  facta  is  an  eaeoitial 
element  of  an  effective  ratiflcati«i  of  the  unau* 
tborised  acts  ot  his  acent" 

Mr.  McAlpIne  was  not  toU  the  material 
facts  until  months  afterwards.  When  be 
wtis  told  that  the  appellant  claimed  a  sale 
and  exchange  of  the  pianos,  he  Immediately 
notified  his  wife  that  she  must  rescind  the 
sale,  and  thereafter  she  amt  notice  to  the 
appellant  The  appellant  came  and  took 
away  tbe  player  piano,  and  refosed  to  re- 
ileliTer  the  recfpondents'  piano  whldi  had 
been  taken  and  sold. 

We  are  satlsfled,  under  tbe  statute  and 
the  facta  stated,  that  Mrs.  UcAlplne  was 
without  authority  to  enter  Into  the  contract 
of  sale,  and  that  there  was  no  ratlflcatlon  by 
ber  husband  after  the  facta  were  made  known 
to  bim.  For  this  reason  tbe  Judgment  of  tbe 
trial  court  is  aflBrmed. 

It  Is  unnecessary  to  discuss  other  quee- 
tlons  presented  in  the  briefs. 

ELLIS,  C.  J.,  and  FULLBRTON,  PAB- 
K£B,  and  HOLOOUB,  JJ.,  ooncor. 


Wil 


JONKS  V.  JONSS.    (No.  13699.) 
(Supreme  Coort  of  WaabiagtCKi.   Ma;  8,  1917.) 

1.  HUBBAKD   AND  WOT!  ^333(9)— AUEHA- 

TioK  OP  Husband's  ArraoTioNB— Etidbnob 

— SurnoiBNCT. 
In  a  suit  by  a  wife  against  her  father-in- 
law  for  alieQahon  of  her  Imsband's  affectlMiB, 
evidence  warranting  the  inference  of  maKco  on 
t^e  part  of  the  defendant  held  snfflcient  to  talie 
tbe  ease  to  the  ixaj. 

[Gd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1134.1 

2.  Husband  and  Wife  «=9333(9>— Kvidbnob 
— Mauck. 

Malice,  like  other  mental  processes,  is  as 
well  shown  by  conduct  as  it  is  ^  the  testimoDy 
of  the  perscm  whose  OMidltion  of  mind  is  the 
subject  of  ioguky. 
[Ed.  Note.— Foe  other  cases,  see  Husband  and 
rife.  Cent.  Dig.  1  1124.] 

3.  Husband  and  Wifb  «=»333(3)  —  Auxka- 
TioN  OP  ArracnoNB— Adhibsibilitt. 

Dedarationa  of  the  husband,  to  the  effect 
that  his  father  bad  forbidden  him  to  Ulk  to 
the  plaintiff,  that  the  matter  had  been  put  in 
the  hands  of  attorneys,  and  that  she  would  have 
to  talk  to  thom  was  admissible  to  show  the  of* 
feet  that  his  fatlier's  wroogful  interference  and 
misrepresentations  had  upon  his  mind,  although 
the  husband  was  not  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  1 1124.] 

4.  Witnesses  «s>5S(4)— Husband  and  Wipe 

— AUENATION  OF  AFFBOTIONS. 

Under  Eem.  Oodo  1916.  {  1214,  providing 
that  one  spouse  shall  not  be  examined  for  or 
against  the  other  without  the  other's  conseot, 
teatlmmy  of  tbe  hiui>and,  purporting  to  show 
n-ant  of  affection  for  plaintiff,  and  testimony  itt 
oth»r  witnesses  as  to  dcclaratitms  by  the  hus- 
band prior  to  any  knowledge  on  the  defendant's 
part  of  tbe  relation  between  the  son  and  the 


Elalntifl  offered  to  show  that  tite  husband's  feel- 
igs  and  conduct  toward  iho  plaintUC  were  not 
influenced  by  Us  father  was  not  conotetent  evi- 
dence. 

[Ed.  Note.— Fw  otiier  cases,  sea  W^netses, 

Cent.  Dig.  1 164.] 

6.  WrrNEBSEs  4=368(4)— Husband  Ain>  Was 

— ALncNAnon  of  Affbctiobs. 
Under  Bern.  Code  1916,  |  1214,  the  compe- 
tency of  the  husband  as  a  witness  would  depend 
upon  his  rdaticmship  at  ttie  time  of  tlie  trial, 
and  ho  would  be  precluded  from  testifying 
against  bis  wife  as  to  occurrenccH  transpiring 
bwore  their  marriage. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  1  164.] 

6.  Husband  and  Wife  «=3334(3)— Aubna- 

TION  OP  APJEOnONS— B>XCESSIVE  VEBDIOT— 

Fbbjddiob. 
As  the  evidence  showed  that  the  defendant 
consented  to  marriage  to  avt^  criminal  prose- 
cution agalDst  his  son  with  the  altimate  idea 
of  securing  a  divMxn  of  the  parties  and  that  he 
was  the  active  agency  in  keeping  his  son  away 
from  his  wife,  such  action  being  in  opposition 
to  pabUo  policy,  a  verdict  of  ^2^100  will  not 
be  distorbed  as  result  ot  prejudice  on  the 
ground  of  its  size  aione. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  g  1126.] 

7,  Continuance  <8=»7— Discbetion  of  Ooubt. 

It  is  within  the  discretion  of  the  trial  court 
to  grant  or  refuse  a  continuance. 

[Ed.  Note.— For  otlier  cases,  see  Continuance, 
Cent  Dig.  §§  17,  18.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Acti<m  by  Carola  B.  Jones  ^lalnst  T.  E. 
Jones.  Judgment  tor  plaintiff,  and  defokd- 
ant  aK>eals.  AfBrmed. 

Charles  F.  Munday  and  Griffin  &  Griffin, 
both  of  Seattle,  for  appellant  Haiverstadt 
&  Clarke,  of  Seattle,  for  respondent 

PULLBRTON,  J.  The  plaintiff,  Carola  B. 
Jones,  brought  this  action  against  T.  E. 
Jones,  her  tatlier-lD-law,  to  recover  damages 
on  the  ground  of  alienation  of  her  husband's 
affections.  A  verdict  of  $25,000  was  return- 
ed by  the  jury,  upon  which  the  court  ruled 
that  he  would  grant  a  new  trial  unless  plain- 
tiff would  submit  to  a  reduction  to  tbe  sum 
of  ¥12,500.  The  plaintiff  submitted  to  the 
reduction,  and  Judgment  was  given  accord- 
ingly.  The  defendant  appeals. 

The  principal  error  assigned  by  the  appel- 
lant is  the  denial  of  his  challenge  to  the  suf- 
ficiency of  the  evidence,  which  was  raised  by 
motions  for  nonsuit  for  a  directed  verdict, 
and  for  Judgment  non  obstante  veredicto. 
The  appellant  contends  that  there  was  an  en- 
tire absence  of  any  testimony  showtog,  or 
tending  to  show,  malice  on  his  part,  and  that, 
in  the  absence  of  any  proof  of  malice,  the 
case  should  have  been  taken  from  the  Jurj* 
and  judgment  given  for  appellant.  The  evi- 
dence on  the  part  of  the  respondent  tended 
to  show  that  Tom  Jones,  the  son  of  appel- 
lant, had  been  attentive  to  the  respondent  for 
a  period  of  over  a  year  prior  to  the  marriage, 
during  which  time  he  displayed  towards  her 
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the  utmost  affection,  and  exhibited  the  ex- 
tranest  Jealousy  of  tbe  atfcenttons  of  other 
young  mm  to  her.  He  was  a  constant  visi- 
tor in  her  borne,  taking  her  fir6igaefktly  for 
auto  rides  and  to  the  theater.  The  respond- 
ent at  this  period  was  16  years  ct  ntsb  and 
Tom  Jones  was  21.  After  they  had  heok 
thus  Intimate  for  abont  a  year  respondent 
discovered  In  August,  1014,  that  she  was 
(Tenant.  Tom  Jones  was  apparently  Igno- 
rant ol  this  state  of  affairs  until  ttie  fiither 
of  reqMOdent,  in  October,  1914.  called  him 
to  the  house  and  isfOTmed  him  of  her  «m- 
dltlon.  The  respondent  was  hysterical  at 
tbe  time,  and  Tom  Jones  put  bis  arm  around 
her  and  told  her  not  to  worry,  and  eveiTthing 
would  come  out  all  right,  saying: 

"The  only  right  thing  to  do  was  to  get  mar- 
ried, but  he  bad  to  speak  to  his  father  flratt 
bo(»uae  he  was  In  no  j>ositl6n  to  support  a 
wife" 

— then  kissed  ber  good-bye  and  left  He  went 
home,  and  Informed  hia  father,  who  testified 
that  he  told  his  son  that,  If  she  was  a  decent 
girl  and  he  loved  her,  he  must  marry  her 
and  take  care  of  her.  niere  is  do  further 
evidence  of  what  passed  between  father  and 
son  at  the  Ume,  but  the  fact  Is  that  the  son 
never  returned  to  the  respondent  to  make 
good  his  promise  The  respcmdent  later  be- 
gan to  threaten  a  criminal  prosecution,  and 
the  appellant  undertook  complete  charge  of 
all  negotiations,  the  son  remaining  passive. 
The  attorney  for  respondent  was  Insisting 
that  marriage  was  the  only  alternative  to 
prosecution.  A  meeting  was  arranged  be- 
tween this  attorney  and  those  representing 
the  appellant,  In  which  the  appellant  agreed 
to  a  marriage  between  his  son  and  respond- 
ent. The  marriage  occurred  about  a  week 
later  in  Everett ;  the  appellant  with  bis  son 
and  the  respondent  with  her  sister  and  father 
composing  the  party  present  at  the  ceremony 
in  the  courthouse  there.  On  their  return 
from  the  marriage  ceremony,  respondrait  and 
her  family  left  the  Interurban  car  at  Fre- 
mont, appellant  and  bis  son  going  on  down 
town.  It  was  In  evidence  that  the  appellant 
promised  to  call  at  the  home  of  respondent 
tbe  next^  day.  Be  did  not  go  there,  how- 
ever,  until  about  a  week  later,  and  tiien  In 
response  to  an  Insistent  summons.  On  this 
visit  appellant  asked  respondent  abont  her 
condltl<m.  and  suggested  that  she  go  to  some 
other  city  until  the  baby  was  bom.  She  de- 
clined, and  then  he  told  ber  to  go  to  the 
hospital  in  Seattle  and  have  the  best  ct  care 
and  he  would  pay  all  of  her  bills.  She  testi- 
fied that  be  asked  her  when  she  would  re- 
lease his  son,  and  she  told  him  that,  with  a 
small  baby  on  her  bands,  she  would  not  re- 
lease blm.  **Well,  be  says,  'You  can  gjve 
the  baby  to  Tom,  and  yon  can  always  get 
married  again.*  Then  be  got  kind  of  mad, 
and  he  told  me  he  absolutely  refused  Tom 
to  live  wltii  me.  He  said  he  bad  another 
gtrl  picked  out  for  Tom  and  had  ottier  plans." 
This  testimony,  thou^  denied  by  appellant^ 


is  substantiated  by  that  of  the  sister  of  re- 
spondent, who  was  preaent  at  tbe  meetlnc 
between  the  parties.  The  appelant  left  this 
meeting  tn  an  angiy  tnaaa  of  mind,  and 
subsequently  declined  to  pay  the  hospital 
bUls  of  reqNndent.  Appellant's  aoa  made 
no  effort  to  visit  or  cohaUt  with  his  wtftew 
She  met  him  but  once  after  the  marriage. 
She  testified: 

"My  sister  called  Tom  ap  and  asked  him  to 
meet  her,  and  she  went  and  met  him  first,  and 
then  about  five  minatas  afterwards  I  met  him, 
because  he  refused  to  meet  me  at  all;  and  he 
was  awfolly  mad  becaase  I  met  Iiim  that  war, 
and  he  said  he  couldn't  talk  to  me;  that  his 
father  had  forbidden  him  to  say  anything;  that 
he  had  put  it  in  the  hands  of  his  attorneys, 
and  I  would  have  to  talk  to  them.  He  said  his 
father  had  forbidden  him  to  say  anythinc 
to  me." 

A  <Aild  was  bom  to  respondent  In  Janu- 
ary, 1015.  nie  husband  continued  to  live 
with  bis  father  until  July,  1915,  when  he  left 
his  bmne  to  take  a  position  in  Alaska,  with- 
out calling  upon  or  communicating  with  the 
respondent.  Hie  only  money  be  vrer  con- 
tributed to  the  support  of  his  wife  and  diUd 
was  the  sQm  of  $20. 

[1,2]  We  think  the  motions  <diaUei^lng 
the  sufficiency  of  the  evidence  were  ^topetly 
denied  by  the  court,  as  there  was  sufficient 
evidence  to  warrant  the  submission  of  the 
case  to  the  jury.  Thess  objections  were 
baaed  (iilefiy  on  the  assumption  that  there 
was  no  proof  of  malice  on  the  part  of  ap[>el- 
lauL  It  is  true  the  appellant  testified  there 
was  none,  but  we  think  there  were  matters 
in  evidence  from  which  malice  might  be  in- 
ferred. Malice,  like  other  mental  processes, 
is  as  well  shown  by  conduct  as  it  is  by  the 
testimony  of  Qie  person  whose  condltkn  of 
'mind  Is  tbe  subject  of  Inquiry. 

[3]  An  objection  is  made  to  the  declaration 
of  the  son  to  tbe  effect  that  bis  father  bad 
forbidden  him  to  talk  to  respondent;  that 
their  matter  had  been  put  in  the  bands  of 
attorneys,  and  she  would  have  to  talk  to 
them.  We  do  not  find  that  timely  objectUm 
was  made  to  this,  but,  c(mceding  tbe  fact 
otherwise,  such  evidence  was  admissible  un- 
der the  authorities.  In  Nevlns  v.  Nevlns,  08 
Kan.  410,  75  Pac.  4&2,  it  is  said: 

"The  declaiations  of  the  young  husband,  al- 
though not  a  party  to  tbe  suit,  were  admissible 
to  show  the  effect  that  his  fatherVi  wnmgful  in- 
terference and  misr^irescotations  hsd  upon  bis 
mind.  It  was  competent,  not  only  to  show  the 
active  and  persistent  efforts  of  the  defendant  to 
alienate  liis  son  from  Ella,  but  it  was  also 
both  proper  and  necessary  to  show  the  effect 
of  such  efforts  apon  the  son.  Tor  diis  purpose 
the  testimcmy  was  competent." 

In  Wllliains  v.  Williams,  20  Colo.  61,  87 
Pac.  614,  it  is  said: 

"Under  tbe  iBsue  to  be  determined,  and  in  con- 
nection with  tbe  testimMiy  introduced,  it  was, 
in  oar  opinion,  proper  to  admit  in  evidence  the 
decIarati<Mis  of  Edward,  for  the  poipoee  of  abow- 
in;  what  influenced  his  conduct  in  aeparatiDg 
from  Ills  wife.  It  is  tme  his  mere  dedaratioas 
were  not  admissible  to  show  what  his  mother's 
oonduct  was,  nor  was  it,  of  itself  slom^  material 
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bow  bad  bis  modier'a  conduct  wu  towards 
plaintiff;  tm,  no  matter  bow  bad  ber  ccmduct 
was,  she  conJd  not  prop^rlr  be  hdd  liable  in 
this  actioit  QDless  the  effect  of  ber  conduct  was 
sadt  aa  to  cause  Sdward  to  become  estrBnged 
from  aod  desert  bis  wif&  From  the  record 
it  clearly  appears  that  the  trial  court  was  care- 
ful to  place  the  declamtions  of  the  husband  up- 
on this  ground.  Thus  limited,  it  was  not  error 
to  admit  proof  of  his  dedarations." 

[4,  B]  Contention  Is  made  by  appellant  tbat 
it  was  error  to  exclude  the  testlmcmy  ot  the 
husband  purporting  to  show  want  ot  affection 
for  bis  wife,  and  also  tbe  testimony  of  other 
witnesses  as  to  declarations  made  by  the 
husband  prior  to  any  knowledge  on  appd- 
lant'B  part  of  the  relations  between  Ills  son 
and  respondent  for  the  pui^ose  of  establish- 
ing that  the  husband's  ffeeUngs  and  conduct 
toward  respondent  were  not  influenced  by  his 
father.  Under  Rem.  Code,  |  1214,  proTidlng 
that  one  spouse  shall  not  be  examined  for  or 
against  the  oOier  wlthoot  sn^  other's  oon- 
Reat,  we  have  held  In  Stai^  t.  Stanley,  27 
Wa«b.  670,  68  Fac  187.  a  salt  by  the  wife 
against  ber  husband's  pareats  for  alienating 
the  affections  of  the  husband,  that  the  hu»- 
band  was  not  competmt  to  testify  over  the 
objection  of  the  wife.  If  the  husband  was 
IncMnpetoit  to  testify  as  to  any  matter, 
clearly  the  statute  could  not  be  evaded  by 
admitting  In  evidence  declarations  made  by 
him  to  third  partleB.  While  tiie  state  of 
mind  of  the  husband  In  Uiia  case  was  a  ma- 
terial fact  to  be  considered  In  determluli^ 
whether  there  had  been  an  alienation  of  the 
husband  brought  about  by  bis  fttther,  it  was 
a  matter  fbr  proof  by  competent  evidence,  by 
evidence  which  would  not  fall  within  the 
Inhibition  <tf  our  statute.  It  .was  sougtat 
further  to  prove  by  the  hustwnd's  testimony 
what  his  disposition  toward  respondent  was 
at  a  period  preceding  the  existence  of  the 
marriage  relatltm.  But  bis  competency  as  a 
witness  would  depend  upon  his  relatifmsblp 
at  the  time  ot  the  trial,  dnd  he  would  be  pre- 
cluded from  testifying  against  his  wife  as  to 
occurrences  transpiring  before  marrlaga 
Sands  v.  David  Bradley  &  Co.,  S6  OkL  649, 
129  Pac.  782,  45  L.  R.  A.  (N.  B.)  396. 

[I]  App^ant  further  contends  that  the 
verdict  of  the  Jury  was  so  grossly  excessive 
as  to  show  passion  and  prejudice  on  their 
i;art,  and  that  a  new  trial  should  be  awarded 
in  consequence.  The  verdict,  as  we  have 
seen,  was  for  (25,000,  and  was  reduced  by 
the  trial  ju<^e  to  $12,500.  The  latter  figure 
still  seems  large,  but  there  Is  evidence  justi- 
fying an  award,  and  there  Is  no  showing  oth- 
er than  the  size  of  the  verdict  that  tbe  Jury 
was  Influenced  by  prejudice.  The  jury  was 
warranted  in  finding  from  the  evidence  that 
the  appellant  consented  to  the  marriage  for 
tbe  purpose  of  avoiding  a  criminal  prosecu- 
tion against  tils  son  and  with  the  ultimate 
Idea  of  securing  a  divorce  of  tbe  parties,  .and 
that  be  was  the  ac-tlve  agency  in  lieeping  bis 
son  away  from  his  wife.   Public  policy  has 


regard  for  the  maintenance  of  the  marriage 
relation,  and  appellant's  acts  and  conduct 
were  In  opposition  to  that  policy.  Under 
the  circumstances  we  are  loath  to  disturb  the 
verdict  of  the  JU17  as  modified  by  the  trial 
court 

Errors  are  assigned  relating  to  the  admis- 
sion and  exclusion  of  evidence  other  than 
those  above  indicated,  but  we  find  none  of 
them  material.  Objections  raised  as  to  sev- 
eral of  the  instructions  given  are  not  well 
token,  even  if  the  paragraphs  complained  of 
be  withdrawn  from  their  setting  as  a  part  of 
the  charge  given.  Tbe  instructions  as  a 
whole  were  proper  statements  of  the  law,  and 
presented  the  appellant's  defense  to  the  jury 
in  the  clearest  and  fairest  way  possible. 

[7]  Error  Is  assigned  upon  tbe  refusal  of 
the  court  to  grant  a  continuance  at  the  close 
of  the  trial  for  the  purpose  of  enabling  the 
appellant  to  show  that  respondent  had  tried 
to  place  the  paternity  of  her  child  upon 
another  man  prior  to  ber  claim  on  that  score 
against  the  son  of  appellant.  The  court 
refused  to  grant  tbe  continuance  at  that 
stage  of  the  proceedings,  suggesting  to  ap- 
pellant that  tbe  matter  might  be  presented 
upon  a  motion  for  a  new  trial.  The  matter 
was  presented  upon  the  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence, 
and  affidavits  pro  and  con  were  submitted, 
upon  which  tbe  court  ruled  tbe  showing  made 
was  insufficient  It  was  within  the  discre- 
tion of  tbe  trial  court  to  grant  or  refuse  a 
continuance,  and  we  do  not  think  there  is 
any  showing  of  abuse  on  his  part  An  ex- 
amination of  the  affidavits  clearly  Indicates 
their  inadequacy  to  affect  the  issue  of  the 
trial. 

The  judgment  Is  affirmed. 

ELLIS,  a  X.  and  PARKER  and  HOL- 
COMB.  JJ..  concur. 


In  re  SLOCUM'S  ESTATBl 
DU  B0I8  V.  DAUGHERTT. 

(No.  13868.) 
(Supreme  Court  of  Washington.   May  2,  1917.) 

1.  WiLUi  «s»4S9-4;oNBntuonoN— TbstaTOb's 
Ihtemt. 

Tho  primary  object  in  construing  wills  is  to 
determine  the  testator's  intoit 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
D!^.  H  052.  9K7.] 

2.  Wnxs  €=»8a0(^— GoHffniiraiiON— ICAiinS' 

KANC£  OF  WiFR. 
Where  a  testator  gave  hia  wife  a  life  es- 
tate in  both  his  Beparate'and  tbe  community 
property,  with  power  to  use  for  her  mainte- 
nance, and  provided  that,  upon  ber  death,  bvr 
-property  and  his  then  remainmg  should  descend, 
etc.,  maiatenance  expcDditures  by  the  wife 
should  be  deducted  from  the  total  of  the  hus- 
band's and  wife's  property,  and  not  merely  from 
that  passing  under  hia  wUl. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2116-2119.] 
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Department  L  Appeal  from  Superior 
Court,  Clarke  Coonty;  R.  H.  Back,  Judge. 

In  the  matter  of  tlie  estate  of  0.  W.  Slo- 
cmn,  deceased.  Proceeding  by  W.  B.  Da 
Bols,  admlniirt;ratpr  of  C.  W.  Slocum,  deceas- 
ed, against  Alice  Daugherty,  admlQlstratrlx 
of  Lflura  Slocam,  deceased.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

McMaster,  Hall  &  Drowley,  of  Vancouver, 
for  appellant  Miller  &  Wilkinson,  of  Van- 
oonverr  for  respondent 

CHADWICK,  J.  C.  W.  Blocum,  now  de- 
ceased, left  a  will  in  which  he  provided, 
among  other  thlnga,  as  follows: 

"One-third  of  my 'property  is  my  own  separate 
pn^wrty  owned  by  me  oefore  marriage,  and  the 
natural  increase  thwei^;  two-thirds  of  all  my 
property  Is  community  property  acquired  by 
myself  and  wife. 

1  give,  bequeath  and  devise  all  of  my  proper- 
ty, both  real  and  personal,  of  mery  Bad,  na- 
ture and  description  whatsoever,  of  which  I 
may  die  seised  and  possessed,  unto  my  wife, 
Laura  Slocum,  during  her  natural  life,  to'  be 
used  by  her  for  her  own  comfort  and  mainteuance 
as  she  may  see  fit  fliat  upon  ha  death  it  is  my 
desire  and  widi  that  her  one-third  <^  the  prop- 
erty still  remaining  descend  as  she  may  desire 
and  my  two-thirds  then  remaining  descend  to 
my  legal  heirs  then  living,  share  and  share 
aUke." 

The  will  was.  In  form,  a  nonintervention 
will.  Upon  the  death  of  the  testator,  Laura 
Sloctma,  the  surviving  wife,  took  possession 
of  the  whole  of  the  estate  as  executrix. 
Pending  final  settlement,  Laura  Slocum  died. 
Respondent  was  appointed  administrator 
cum  testamento  annexo  of  the  estate  of  C. 
W.  Slocum,  and  appellant  was  appointed  ad- 
ministratrix cum  testamento  annexo,  of  the 
estate  of  Laura  Sloaim,  deceased.  Between 
the  death  of  C.  W,  Slocnm  and  the  death  of 
Laura  Slocum,  she  had  used  for  her  own 
maintenance  and  comfort  a  large  sum  of 
money.  It  is  the  contention  of  the  respond- 
ent that  this  sum — the  parties  do  not  agree 
upon  the  exact  amount — should  be  deducted 
from  the  whole  estate,  including  the  share 
of  Mrs.  Slocum,  while  appellant  maintains 
that  it  should  be  deducted  from  the  property 
passing  under  Mr.  Slocum's  will  to  the  ex- 
clusion of  Mrs.  Slocum's  share.  After  a 
hearing,  the  court  held  that  the  expenditures 
made  by  Mrs.  Slocum  for  her  maintenance 
and  comfort  should  be  charged  to  the  whole 
estate,  and  this  appeal  followed. 

[1,  21  We  Incline  to  the  holding  of  the  tri- 
al Judge.  We  must  admit  that  an  attractive 
theM-y  may  be  advanced  by  either  side,  but 
the  first  landmark  In  the  construction  of 
wills  is  to  ascertain  the  intention  of  the  tes- 
tator. Under  the  laws  of  this  state,  the  tes- 
tator might  have  disposed  of  his  entire  prop- 
erty to  the  exclusion  of  his  spouse.  Instead 
of  doing  so,  he  treated  his  whole  property, 
separate  and  community,  as  one  entity,  sub- 
ject to  a  charge  for  the  support,  maintenance, 
and  comfort  ct  hla  wife  during  her  lifetime. 
After  her  death  the  remainder.  If  any.  of  hla 


separate  and  community  property,  should  go 
to  his  legal  helrti  then  living.  If  the  testa- 
ment ended  with  the  words: 

"I  give,  bequeath,  and  devise  all  of  my  prop- 
erty, both  real  and  personal,  of  every  Una,  na- 
ture and  description  whatsoever,  <x  which  I 
may  die  seised  and  possessed,  unto  my  wife 
Lanra  Slocum,  during  her  natural  life,  to  be 
used  by  her  for  her  own  comfort  and  mainte- 
nance as  she  may  see  dt" 

— appellant's  position  could  hardly  be  doubt- 
ed. In  gathering  the  intention  of  a  testator, 
we  are  put  to  the  added  burden  of  consider- 
ing each  phrase,  and  In  its  setting  with  oth- 
er phrases.  Immediately  following  the 
clause  quoted,  we  find  the  Intention  at  the 
testator  clearly  manifested: 

"That  upon  her  death  it  is  my  desire  and  \ipsh 
that  her  one-third  of  the  property  still  re- 
maining descend  as  she  may  desire  and  my  two- 
thirds  then  remaining  desoemd  to  my  legal  hrirs 
then  living,  share  and  share  alike." 

The  subaeqaent  eoQiieaalon  Is  not  vague  or 
graieral,  nor  Is  It  repugnant  to  the  first 
phrase.  The  gift  is  complete.  All  property 
passes.  The  donbt.  If  any,  as  to  whether 
the  cSkarga  for  the  OMDtOTt  and  maintenance 
of  the  aurvivor  is  to  be  made  against  the 
husband's  share  alone  or  the  entire  estate  is 
not  answered  by  reference  to  the  first  testa- 
mentary clause.  Resort  to  the  clause  fol- 
lowing discloses  the  thought  that  the  remain- 
der of  the  estate,  after  the  death  of  the  wife, 
would  be  that  part  of  the  whole  estate  re- 
maining after  deducting  all  sums  used  bj 
her  for  her  own  comfort  and  maintenanoe. 

Affirmed. 

ELLIS,  C.  J.,  and  MORRIS^  MAIN,  and 
WEBSTER,  JJ.,  concur. 


COATES  T.  OARSB  at  aL    (Ko.  1372a) 
(Supreme  Court  of  WoBbington.   May  8,  1917J 
L&NDZXJBD  AND  TENANT  ^»47— LkUB— PaT- 

MENT  IN  Case  or  Sale. 
Provision  in  lease  to  lessor  Hght  to  sell  the 
land,  and  providing  that  in  case  of  sale  the 
lessor  will  pay  lessee  $200,  and  compensnte  him 
for  expenditucea  on  the  land,  and  on  such  pay- 
meat  the  lessee  will  surrender  possessiou,  enti- 
tles die  lessee  to  payment  tmly  In  cose  he  is  re- 
quired to  surrender  possessLoo. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  112.  113.] 

Department  2.  Appeal  from  Superior 
Court  Takima  Gonnty;  Thomas  D.  Urady, 

Judge. 

Action  by  F.  B.  Coates  against  William 
Carsa  and  others.  Judgment  fw  plaint  I  If, 
and  defendanta  appeaL  Reversed  and  re- 
manded, with  lnatnictl<niB. 

Clark  &  Lockhart,  of  North  Takima,  for 
appellants.  Wllllnm  M.  Thompson,  of  North 
Yakima,  for  respMident 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  from  the  defendanta 
¥276.82,  under  a  lease.  The  case  was  tried 
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to  the  court  and  a  jtiry.  At  the  Close  of  the 
plalutiCT's  evidence,  and  at  the  close  of  all 
the  evidence,  the  defendants  moved  the  court 
for  a  directed  verdict.  These  motions  were 
denied,  the  case  was  submitted  to  the  Jury, 
and  a  verdict  was  returned  for  the  full 
amount  claimed  in  the  complaint.  The  de- 
fendants have  appealed. 

The  facts  In  the  case  are  not  In  dispute^ 
It  appears  that  on  the  29th  day  of  March, 
1916,  the  api>ellant8  were  the  owners  of  20 
acres  of  land  In  Taklma  county,  which  con- 
tained a  bearing  orchard.  On  that  day  they 
leased  the  premises  to  the  respondent  He 
Immediate  to<^  possession  under  the  lease. 
This  lease  provided,  among  other  things,  as 
follows: 

"Ttie  said  parties  of  the  first  part  reserve  the 
ri^t  to  sell  said  land  on  or  before  August  !• 
1916,  and  in  case  ot  a  sale  being  made,  the  said 
parties  ot  the  first  part  hereby  agree  to  pay 
to  the  said  party  ot  the  seccmd  part  the  sum  m 
two  bnndred  di^rs  ($200.00),  tc«ether  with 
a  just  and  egnital^  price  or  sum  ot  money 
for  labor  and  UKmey  expended  <nx  said  land  and 
orchard  by  said  imrty  of  the  second  uart,  and 
upon  said  payment  the  said  parts  of  the  second 
part  agrees  to  surrender  to  said  parties  of  the 
first  part  pesiceaUe  possessicm  «  said  land." 

After  the  respondent  had  entered  into  pos- 
session of  the  land,  and  prior  to  August  1, 
1016,  the  appellants  aoid  and  cwveyed  the 
land  to  one  Rankin.  At  the  time  of  the  sale 
Mr.  Rankin  knew  of  the  tenancy  of  the  re- 
spondent The  re^randent  was  not  required 
to  terminate  the  lease  or  surrender  poeses- 
Bicm  of  the  land.  The  respondent  also  knew 
of  the  sale  to  Mr.  Rankin  by  the  appellants. 
After  the  sale  had  been  completed,  and  while 
the  resp<Hident  was  still  in  possession  of  the 
land,  he  made  a  demand  upon  Mr.  Oarse,  one 
of  the  aK>ellant8,  for  the  sum  of  $200,  and 
for  labor  and  expenses  which  he  had  at  that 
time  put  t^Krn  the  land  to  the  amount  of  $76.- 
82.  The  appellant  refused  to  pay,  and  this 
action  was  brought 

It  is  not  dalnied,  either  In  the  complaint 
or  in  the  evidence,  that  the  respondent  sur- 
rendered possession  of  the  land  to  the  appel- 
lants, or  that  be  was  requested  to  do  so.  Un- 
der these  facts  It  Is  clear  that  respondent 
was  not  entitled  to  recover,  and  It  was  the 
duty  of  the  court  to  direct  a  verdict  In  favor 
of  the  appellants.  The  lease  provides,  as 
quoted  above,  that  the  appellants  reserve  the 
right  to  sell  the  land  before  August  1,  1916, 
and  in  case  of  such  sale  then  the  appdlants 
agree  to  pay  the  respondent  the  sum  of  $200, 
together  with  a  Just  and  equitable  price  tor 
labor  and  money  expended  upon  said  land, 
and  upon  said  payment  the  respondent 
"agrees  to  surrender  to  said  [>artle8  of  the 
first  part  peaceable  possession  of  said  land." 
It  is  plain  from  this  proviiriop  of  the  con- 
tract that  the  appellants  agreed  to  pay  the 
$200,  and  the  expenses,  only  in  case  the  land 
was  sold,  and  the  respondent  required  to  sur- 
render Che  possession  of  the  land.  The  ob- 
ject of  this  provision  clearly  was  to  protect 


the  r^ondent  in  case  he  had  exiiended  m<Hi- 
ey  and  labor  upon  the  land,  and,  after  such 
expenditure,  was  dispossessed  by  reason  of 
a  sale.  The  lease  was  executed  in  March. 
The  appellants  reserved  the  right  to  sell  the 
land  up  to  August  of  that  year.  Hie  work  of 
spraying  the  orchard,  pruning  It,  Irrigating 
It,  and  attentions  of  that  kind,  would  all  be 
d<xie  between  March  and  August  The  crop 
grown  upon  the  orchard  would  not  be  gath- 
ered until  after  August  This  provision  of 
the  lease  required  tliat  the  appellants,  If  pos- 
session was  taken  from  the  respondent  be- 
fore Angust,  should  pay  him  for  his  time 
and  expense,  and  $200  in  addition  thereto, 
to  remunerate  him  for  his  loss  of  the  harvest 
In  case  of  the  surrender  of  possessloa  It 
was  clearly  not  the  iiU»ntlon  of  the  parties 
to  the  contract  that  the  respondent,  In  ease 
of  sale,  would  be  entitled  to  retain  posses- 
sion of  the  land,  harvest  his  crop,  and,  in  ad- 
dition thereto,  rec^ve  pay  for  his  work  and 
CTpenses,  and  $200  additirauil.  It  Is  nnrea- 
eonable  to  suppose  that  such  a  contract  was 
contemplated.  The  terms  of  the  contract  are 
plain  that  the  $200  and  expenses  Incurred 
between  March  and  August  was  for  the  sur- 
render of  the  premises  by  the  respondent  to 
the  appellants,  and  for  no  other  purpose. 
Inasmuch  as  the  respondent  was  not  dispos- 
sessed of  the  premises,  but  was  permitted  to 
remain  thereon,  he  was  clearly  not  entitled 
to  recover.  The  purchaser  of  the  land  knew 
of  the  tenancy,  and  therefore  could  not  dis- 
possess the  tenant  The  appellants  could  dis- 
possess him  only  by  complying  with  the 
terms  of  the  lease,  that  is,  by  paying  him  for 
his  labor  and  expense,  and  $200  additional. 
No  effort  was  made,  either  by  the  appellants, 
or  by  the  purchaser,  to  dispossess  the  re- 
spondent and  he  was  therefore  not  entitled 
to  recover  either  his  expmses,  or  for  his 
labor,  or  the  $200.  He  will  be  remunerated 
by  his  share  of  the  crcq;>  under  the  lease. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  instmctloiu  to  dis- 
miss the  action.  ^ 

ELUS,  C.  J.,  and  FDLLEIBTON.  PAB- 
EER,  and  HOLCOMB,  JJ.,  conciir. 


DWIGHT  T.  WALDRON  et  sL  (No.  18982.) 
(Suprttue  Court  of  Washincttni.   Ikby  6,  1917.) 

1.  Tbnakot  xk.Gohmoh  «E9l9(l>— Bioht  of 

CoTBNAHr— PUBCBABB  OF  ASTEBSK  InTEB- 

BST. 

A  tenant  In  oommon  cannot  by  pnrdhaaing 
an  outstanding  adverse  title  to  or  Incumbrance 
on  the  land  deprive  his  ooteoants  of  their  com- 
mon interest  when  the  purchase  is  made  for  the 
benefit  and  protection  of  the  common  estate. 

[Ed.  Note. — For  other  eases,  see  Tenancy  in 
CMnmoD,  Cent  I>ig.  I  60.} 

2.  l^KANOT  19  COICHOH  «S>19(2)— RlOBT  OF 
COTENANV— PUBCHASS  OF  OOTRAlfDING  TI- 
TLE OB  Claim. 

A  purchsAe  by  one  cotenant  of  an  outstand- 
ing title  or  daim  against  land  owned  in  com- 
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mon  is  as  to  tiie  other  co tenants  rtddable  only ; 
dier  bavluK  rl^ht  to  elect  to  share  In  benefit  of 
purdiaab 

[Bd.  Note.— For  other  Mse^  see  Tenancy  in 
GtHDinon,  Cent  Dig:  $  66.] 

3.  Tekanct  in  Coicmon  «=»19(2)— Biqht  or 

COTENANT— PdBCHASE    OF    AdVEBSB  TULE 

OB  Cuju— Shabe  in  Benefits. 
If  a  cotenant  wishes  to  share  in  adverse  tt- 
tie  acquired  by  a  cotenant,  ho.  must  within  a 
reasonable  time  tender  payment  of  his  share 
of  the  price  necessarily  expended  in  acquiring 
title  ^  what  constitutes  a  reasonable  time  de- 
pending upon  the  particular  facta  in  eadi  caae, 
out  must  not  be  iMiger  than  i»  ccmaiitent  with 
fair  dealing. 

[Ed.  .Note.— For  other  cases,  see  Tenancy  in 
Ctanmon,  Cent.  Dig.  i  56,] 

4.  Tenancy  in  Common  €=>38(5)— Action  bt 
Cotenant  to  Quiet  Titub— Ijaohes. 

In  acticMi  by  a  cotenant  to  set  aside  a  tax 
deed  and  qniet  title  to  undivided  interests  in 
the  land,  20  years  having  elapsed  since  plain- 
tUSn  predecessors  made  default  in  payment  of 
taxes,  and  more  than  12  years  having  elapsed 
since  a  cotenant,  defendant's  predecessor,  acquir- 
ed the  land  at  the  tax  fwedosun  sale,  was 
barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  %  111.] 

5.  Tenanct  in  Comuon  ®=9l9(2)— Duty  to 
Pbotsct  Common  Title. 

El^uity  does  not  oblige  a  cotenant  to  pay 
out  his  money  to  protect  the  common  title,  out 
permits  him  to  do  so  and  converts  him  into 
a  trustee  whim  he  has  done  so. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |  66.] 

G.  Tekanct  in  Common  ^=>19(5)— Pubchabe 
OF  Advebse  Claim— Failube  of  Cotbnants 
TO  Rbimbvbse— Pbesumption. 
Whwe  a  cotoiant  has  putcdiased  an  adverse 
claim  to  the  land,  failure  ot  the  other  eotenants 
to  reimburse  him  within  a  reasonable  time  will 
be  taken  as  an  electi<m  on  their  part  to  allow 
him  to  take  the  title  he  has  acquired  for  his 
individual  use. 

[Ed.  Note.— For  other  cases,  see  Teoascy  in 
Commui,  Cent  Dig.  8  SOJ 

7.  Taxation  «s>06T— FomcLoausB  Pkooeed- 
IHOS  —  Validity  —  Sale  in  Excess  op 
Amount  of  Taxes  Dug. 
Under  the  procedure  prescribed  by  our  stat- 
ato,  that  the  i^operty  was  sold  for  approximate- 
ly 60  cents  in  excess  at  the  amount  of  taxes  due 
does  not  render  void  the  tax  foreclosure  proceed- 
ing or  the  Utie  acquired  thereby. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1360.] 

Deportment  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  fihedu. 

Action  by  W.  O.  Dwi^t  against  BUa  Wal- 
dron  and  others.  From  a  Judgment  of  dis- 
missal after  sustaining  a  demurrer  to  tbe 
complaint  plaintiff  appeals.  Affirmed. 

Stewart  &  Tucker,  of  Aberdeen,  for  appel- 
lant  Bridges  &  Broener,  <tf  Abwdeeo,  for 

resp<mdents. 

FULLERTON,  J.  This  Is  an  action 
brought  by  tbe  appellant,  Dwlght,  against  the 
respondraits  WaldroD,  to  set  aside  a  tax  deed 
to  certain  real  property  situate  In  the  dty  of 
Hoqulam,  and  to  quiet  the  title  of  the  re- 


spondents to  certain  nndlTlded  Interests  Id 
the  prt^rty.  A  demurrer  to  the  complaint 
was  Interposed  and  sustained,  after  whlcli 
the  appellant  elected  to  stand  thereon.  From 
a  judgmrat  of  dismissal  thereafter  enter- 
ed this  Bi^eal  Is  prosecuted.  Tbe  ultimate 
question  therefore  la:  Does  tbe  complaint 
state  ftictB  Buffldent  to  constitute  a  cause  of 
action? 

Tbe  facts  stated  In  tbe  complaint  are  anb- 
stantUlly' these:  On  October  16,  1890,  tbe 
respondent  B.  P.  Waldron,  together  with 
Arcb  Murray,  Alex  Miller,  and  Frank  Mil- 
ler, became  tbe  owners  of  tbe  property  In 
question  by  virtue  of  a  warranty  deed  ce- 
eented  to  than  by  the  then  owner  of  tbe 
property,  the  deed  aHiveylng  to  Frank  Miller 
an  undivided  one^erenth  interest  in  the  land, 
and  to  the  remaluiitf  granteea  an  imdivided 
slx-serentbs  Interest  therein.   Tbeae  parties 
held  the  land  until  June  20,  1895,  when  R. 
P.  Waldron  conveyed  his  Interest  to  one 
W.  Walker.   Zbiring  tbe  years  the  property 
was  held  by  tbe  original  pyrchasers  taxes 
were  assessed  against  tbe  property  by  tbe  as- 
sessor of  Chehalls  comity,  tbe  county  In 
wblch  the  lands  Ue,  In  tbe  name  of  the  oris- 
inal  purcbaseiB  up  to  tbe  time  of  the  trans- 
fer by  Waldron  to  Walker,  and  fwmi  that 
date  up  to  May  31, 1902,  in  tbe  name  of  orlg- 
Inal  purchasers,  with  the  exception  that  the 
name  of  Walker  was  substituted  for  that  of 
Waldron  as  one  of  the  owners  of  the  prop- 
erty.   Tbe  owners  of  the  property  suffered 
the  taxes  to  become  delinquent  and  on  the 
date  last  named  one  M.  E.  Ross,  then  a  stran- 
ger to  the  title,  procured  from  the  oonnty  oi 
Cbehalis  a  certificate  of  delinquency  fOr  ther 
taxes  for  tbe  years  1896  to  1900,  Inclusive: 
After  procuring  tbis  certificate,  and  od  Sep- 
tember 2.  1902,  M.  E.  Ross  acquired  by  quit- 
claim deed  from  L.  W.  Walker  his  interests 
In  tbe  proper^.  On  Septonber  13, 1902,  Mrs. 
Ross  began  an  actlCHi  In  the  superior  court 
of  Cbeballs  county  to  foreclose  her  certlH- 
cate.    At  this  time  both  Alex  Miller  and 
Frank  Miller  were  dead,  and  the  plaintiff 
made  parties  defendant  to  the  foredoeure 
proceedings  the  surviving  owner  Murray  and 
the  heirs  at  law  of  the  deceased  owners. 
Service  was  had  np<Hi  Murray  pereonally, 
and  upon  tbe  other  def^dants  by  publica- 
tion after  a  return  of  not  found  had  been 
made  by  the  sheriff  in  whose  bands  the  sum- 
mo  na  was  placed  for  service.   Default  was 
made  In  tbe  proceedings  by  the  defendants^ 
and  on  December  18,  1902,  a  decree  at  fbre- 
closure  was  entered  on  tbe  certiflcate  of  de- 
linquency, for  the  principal  and  Interest  due 
thereon,  together  with  the  costs  of  tbe  pro- 
ceedings, the  total  aggregating  the  sum  of 
$81.73.    Thereafter  a  sale  of  the  propatf 
was  had  under  the  decree  of  f(»«cloenre  by 
the  treasurer  of  Cbeballs  county,  at  wbldk 
sale  Mrs.  Ross  became  tbe  inur<diaaer  of  ths 
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pn^ierty.  and  on  Febraary  14. 190S,  a  treaft* 
arer'g  deed  tb^^for  was  lamwd  to  bar.  Tbe 
tax  sale  was  In  all  respects  regolar,  otber 
tban  that  tlie  land  was  aolA  tor  a  sum  In 
excess  <jt  the  amount  doe  on  tiia  decree,  "ot 
ai^nnimately  60  cents."  After  the  ^ecu- 
tlon  of  the  treasurer's  deed  Mrs.  Ross  assum- 
ed ownership  of  the  entire  bract,  and  on 
April  7,  1909;  conveyed  ttie  same  by  war- 
ranty deed  to  B.  P.  Waldpon.  The  respond- 
ent H.  B.  WaWron  Is  the  wife  of  R.  P.  Wal- 
dron,  and  these  respondents  on  March  10, 
1900,  mortgaged  the  property  to  the  respond- 
ent Ella  Waldron,  which  mortgage  had  not 
been  paid  In  fall  at  the  time  of  the  com- 
mencement of  the  present  action  on  Decem- 
ber 8,  1916.  Since  the  ezecntlon  of  the  tax 
deed  Mrs.  Ross  and  R.  P.  Waldron  and  wife, 
as  owners,  have  paid  all  of  the  taxes  levied 
npon  and  assessed  against  the  property,  and 
"plaintiff  has  not,  and  bis  predecessors  in  In- 
terest have  not,  paid  or  undertaken  to  pay 
any  taxes  on  the  said  property  since  the  exe- 
cution of  the  said  tax  deed."  The  appellant 
acquired  such  Interests  In  the  property  as 
he  possesses  from  Arch  Murray  and  the  belrs 
at  law  of  Frank  and  AJex  Miller.  He  made 
no  tender  of  the  taies  paid  by  the  respond- 
oits  and  their  predecessor  in  Interest,  but  in 
bis  complaint  avers  that  be  Is  ready  and 
willing  to  pay  the  amount  of  the  taxes.  In- 
terest, costs,  and  accrued  costs  becoming  due 
and  payable  on  the  property  on  account  of 
levies  of  taxes  made  against  the  proper^ 
since  the  year  1896.  ^ 

The  complaint  contains  allegations  also 
concerning  the  relations  existing  between 
Mrs.  Ross  and  the  respondents  Waldron,  and 
concerning  their  purposes  In  acquiring  the 
title  to  the  property  through  the  tax  fore- 
closure proceedings,  but,  as  no  stress  Is  laid 
on  these  allegations  In  this  court,  they  need 
not  be  further  noticed. 

The  complaint  contains  no  allegation  con- 
cerning the  possession  of  the  pr<^)erty  since 
the  time  of  the  tax  foreclosure  gala  It  is 
inferable  from  the  allegations,  however,  that 
neither  the  appellant  nor  any  of  hla  pred- 
ecessors In  Interest  has  ever  had  posses- 
sion of  it,  and  the  most  favorable  deduction 
than  can  be  drawn  in  his  flavor  la  that  the 
land  has  been  at  all  times  vacant  and  nnoo- 
cupled. 

The  demurrer  was  based  on  two  statutory 
sronndB  of  demurrer,  want  of  Acts  suffldent 
to  constitute  a  cause  of  action,  and  the  stat- 
nte  of  limitations.  The  record  does  not  dis- 
close upon  whidi  of  tJiese  the  trial  court 
rested  its  condnslcHi,  but  the  ^tpellant  con- 
oids that  the  conclusion  is  not  sustaina- 
ble npon  tAtber  of  the  suggested  grounds. 
More  EOwdfleally,  he  contends  that  Mrs.  Boss 
became  a  tenant  in  common  witft  the  pred- 
ecessors In  inttfert  of  the  app^nt  when 
she  acquired  the  Interests  of  R.  P.  Waldron 
on  June  20,  1895,  that  her  subsequent  ac- 
qnlaitlon  of  the  legal  title  to  the  whole  prop- 


erty at  the  tax  foreclosure  sale  inured  to  the 
ben^t  of  her  cotenanta,  and  that  siudi  title 
has  not  since  lapsed  eithw  under  the  doc- 
trine of  ladiee  or  by  tlia  statute  of  .linodta- 
ttona 

[1]  It  is  a  gMMially  recognized  rule  that 
there  is  swA  a  mutual  r^atlon  between 
toianta  in  common  of  real  property  that 
one  of  BDch  tenants  cannot  derive  his  co- 
tenants  of  their  interests  In  the  common 
Vropetty  by  purchasing  an  outstanding  ad- 
verse title  thereto,  or  by  the  purchase  of  an 
incumbrance  thereon  which  Is  afterwards  con- 
verted Into  title,  when  the  purchase  Is  made 
for  the  benefit  and  protection  of  the  common 
estate.  The  principle  has  been  frequ^tly  rec- 
ognized by  this  court  Cedar  Canyon  Ckm. 
Mln.  Co.  T.  Yarwood,  27  Wash.  271,  07  Pac 
749,  91  Am.  St  Rep.  841 ;  Dahlstrom  v.  Beard 
Fruit  Co.,  78  Wash.  18,  131  Pac.  460;  Stoll 
V.  Griffiths,  41  Wash.  37,  82  Paa  1025;  Bur- 
nett V.  Ewlng,  SO  Wash.  46,  80  Pac.  865 ;  An- 
derson V.  Snowd«i,  44  Wash.  274, 87  Pac.  856, 
120  Am.  St.  Rep.  908;  Stone  v.  Marshall,  62 
Wash.  875, 100  Pac.  858 ;  Trumbull  t.  Bruce, 
64  Wash.  644, 117  Pac.  472. 

[2]  But  it  Is  not  meant  by  the  rule  that 
the  purchase  is  void,  or  that  the  title  acquir- 
ed by  the  purchase  vests  by  (operation  of 
law  in  the  cotenants.  The  cotenants  may  be- 
lieve that  the  property  is  not  suffldeut  In 
value  to  Justify  the  expenditure,  or  they  may 
believe  that  the  cwnmon  title  is  the  para- 
mount title;  hence  the  title  acquired  by  the 
pnrdiaser  Is  not  forced  npon  them.  The  rule 
but  ^ves  the  cotenants  the  right  to  share  In 
the  benefits  of  the  purchase,  a  privilege 
which  they  may  accept  or  reject  At  most 
the  title  acquired  by  the  purchase  la  void- 
able not  void,  and  they  who  would  complain 
must  elect  whether  they  will  avoid  It  or  not. 
Twln-LIck  on  Co.  v.  Marbury,  91  U.  S.  587, 
23  L.  Ed.  328;  Starkweather  v.  Jenner,  216 
U.  S.  624,  30  Sup.  Ct  382.  64  L.  Ed.  602,  17 
Ann.  Gas.  1167. 

[S]  It  Is  a  settled  rule  also  that  if  the  co- 
tenant  would  share  In  the  adverse  title  ac- 
quired by  the  purchasing  tenant  he  must  pay 
or  tender  jmyment  of  his  prt^rtlonate  share 
of  the  inlce  necessarily  expended  In  acquir- 
ing the  title,  and  must  exercise  the  privilege 
within  a  reasonable  time.  Starkweather  v. 
Jenner,  supra;  Freeman  oa  Cotenancy,  8 
156.  What  will  constitute  a  reasonable  tUne 
depends  mndi,up<m  the  facts  of  the  particu- 
lar case,  bat  the  anthoritleB  all  agree  that 
whatever  delay  is  occasioned  must  be  entire- 
ly consistent  with  taXr  dealing,  and  not  at- 
tributable to  an  effort  to  retabi  the  advan- 
tagea  of  the  purchase  while  the  responslMll- 
tles  attending  upon  it  are  shirked. 

[41  In  the  light  of  these  prindples,  it 
seems  to  us  that  the  Judgment  of  the  trial 
court  can  be  rested  on  the  ground  of  lach- 
es if  not  strictly  upon  the  statute  of  limita- 
tions. From  the  dates  given  it  will  be  ob- 
served that  nearly  20  years  bad  elapsed  be- 
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tween  the  time  £he  ajipeUaiit* s  predecessors 
in  interest  made  default  in  the  payment  of 
taxes  and  the  time  the  appellant  sought  by 
this  action  to  redeem  therefrom.  This  Is 
almost  twice  the  period  of  the  statute  of 
limitations  for  the  recovery  of  real  property 
held  adversely.  More  than  12  years  have 
elapsed  since  the  respondents'  predecraeor 
In  interest  acquired  the  property  at  the  tax 
foreclosure  sale.  At  that  time  they  paid  the 
accumulated  taxes,  and  have  since  regularly 
paid  all  of  the  taxes  subseguraitly  levied  up- 
on the  property.  Tbey  have  at  all  times 
since  the  sale  claimed  exclusive  ownership 
of  the  property,  and  have  otherwise  «er- 
cised  acts  of  ownership  over  it  conslstrat 
only  with  a  claim  of  exclusive  ownership. 
The  property  consists  of  dty  lots  in  a  grow- 
ing dty,  and  its  value  must  necessarily  hare 
fluctuated,  although  having  a  general  tend- 
ency to  increase.  It  must  be  remembered 
also  that  the  tax  foreclosure  sale  at  wWch 
the  predecessor  in  Interest  of  the  respond- 
ents purchased  the  property  was  not  the  or- 
dinary tax  sale  made  upon  a  gmieral  notice 
of  more  or  less  publicity,  but  was  a  Judicial 
sale  founded  on  a  decree  of  foreclosure,  in 
an  action  in  which  the  cotenants  were  made 
defendants,  and  In  which  all  of  them  found 
within  the  Jurisdlctdon  of  the  court  were  per- 
sonally served  with  summona  They  cannot 
therefore  plead,  and  do  not  plead,  want  of 
notice  of  the  sale.  They  were  charged  with 
notice  also  that  on  each  succeeding  year 
there  were  taxes  levied  against  the  property 
which  they  must  pay  if  the  title  to  the  prop- 
erty was  to  be  preserved  in  them,  and  they 
are  chargeable  with  knowledge  that  the  land 
was  vacant  land,  producing  no  rental,  and 
if  the  taxes  were  being  paid  by  their  coten- 
ants,  they  were  being  paid  from  the  private 
funds  of  such  tenants  which  tbey  were 
equitably  bound  to  proportionately  reim- 
burse. 

[5,  6]  Bqulty  does  not  oblige  a  cotenant  to 
pay  out  his  money  to  protect  the  common  ti- 
tle It  rather  permits  liim  to  do  so  and  con- 
verts him  into  a  trustee  when  he  has  done 
BO.  But  It  equally  lays  an  obligation  upon 
the  other  cotenants  to  reimburse  him  for 
his  outlay,  and  a  failure  to  reimburse  him 
within  a  reasonable  time  will  be  taken  as 
an  election  on  their  part  to  allow  him  to 
take  the  title  he  has  acquired  for  his  in- 
dividual use.  Wilson  v.  Under,  21  Idaho, 
576,  123  Pac.  487,  42  L.  E.  'A.  (N.  S.)  242, 
Ann.  Cas.  1913B,  148. 

In  Kershaw  v.  Simpson,  46  Wash.  315,  88 
Pac.  889,  a  case  similar  in  principle  to  the 
one  at  bar,  we  used  this  language : 

^'Appellant,  after  learning  of  the  purchase  of 
the  property  respondents,  did  not  tender  any 
portion  of  the  pucdiaae  prioe.  althou^  some- 
thing over  three  years  eMpoed  frcm  the  time 


she  learned  of  said  pardiase  to  the  date  of  tha 
commencement  of  this  actloa.  As  this  Is  an  ac- 
tion wherein  she  invokes  equity,  it  was  incum- 
bent upon  her  to  show  that  ahe  bad  done  equity 
by  payins,  or  promt>tly  (Bering  to  pay,  her 
porti<m  ai  the  purchase  -price." 

The  case  of  Dahlstrom  t.  Beard  Fruit  Co.^ 
78  Wash.  13,  131  Pac:  40O,  does  not  support 
the  appellant's  contention,  nor  does  it  hold 
that  the  tMutnt  in  common  ftoqoiilng  the  ad- 
verse tdtle  cannot  in  any  case  assert  such 
title  short  of  the  period  of  the  statute  of  lim- 
itations. In  that  case  the  tenant  was  in 
possession  of  the  land,  coUecttng  the  rents 
and  profits.  The  rentals  had  been  more  than 
suffident  to  pay  the  taxes,  and  the  tenant 
had  led  the  cotenant  to  beH&re  he  would  pay 
th^.  It  was  held  that  under  such  circum- 
stances he  could  not  suffer  the  taxes  to  be- 
come delinquent,  purchase  at  the  tax  sale, 
and  assert  the  title  so  acquired  as  against 
the  interests  of  the  cotexiant  short  of  tbe 
period  of  the  statute  of  Ilmdtations.  This  is 
not  the  case  here^  There  was  here  no  pofr 
session  of  the  property  nor  rents  nor  profits, 
nor  did  the  tenant  agree  to  pay  tbe  taxes, 
and  the  period  Spaing  dnce  the  tax  sale 
and  the  open  assertion  ot  title  exceeds  the 
period  of  the  statute  of  limltatlMu. 

[7]  Nor  does  the  fact  that  the  iwoperty 
was  sold  for  apiwwlmat^  00  oeatn  in  ex- 
cess  of  the  amount  of  taxes  due  rendor  void 
the  tax  foreclosure  proceedings  or  the  title 
acquired  thereby.  Cases  can  be  found  where, 
in  proceedings  wholly  ex  parte,  the  courts 
have  set  aside  tax  sales  for  excessive  «cac- 
tlons  where  the  excess  was  perhaps  no  great- 
er than  ttie  excess  shown  here ;  but  tbe  cas- 
es are  not  in  accord  wltli  the  w^gbt  of  au- 
thority or  the  better  reasoning,  even  In  tbe 
Instances  to  which  tbey  are  strictly  applica- 
ble. We  cannot  think,  however,  tbey  bare 
application  to  a  iHocednre  sndi  as  oar  stat- 
ute prescrtbM.  Sete  ttie  foredosore  Is  a 
Judicial  proceeding,  had  aftra  the  snrlce  of 
a  snnuntHiB,  in  wtalcb.  the  ndv^m  party  may 
appear  and  contest  the  foredosura  The 
sale  Is  made  after  Judgmoit  in  the  causes 
and  the  (^portunlty  is  given  to  appear  and 
question  the  regularity  of  the  sale  before  It 
becomes  final  by  the  execution  of  a  deed. 
Manifestly,  It  seems  to  us,  it  would  be  a 
perversion  of  the  statute  to  hold  that  an  Ir- 
regularity such  as  thla  renders  the  entire 
proceeding  void. 

It  Is  our  conclusion  that  the  complaint 
shows  no  ground  for  a  recovery  of  the  prop- 
erty, and  that  the  Judgment  should  be  aX- 
flrmed. 

It  Is  so  ordered. 

ELLIS,  a  J.,  and  PARKfiR,  M0Ui4T,  and 
HOLOOBfB,  JJ.,  concur. 


Digitized  by  Google 


WadL)   FIKEMXN*8  7Uin>IKB.00.r.  OBX(}ON-WAaHINOTONB.ftNAT.  00.  765 


mtEUEN'S  imND  INS.  OQ.  t.  OBOQON- 
WASHINGTON  R.  &  NAY.  CO. 
(No.  18872.) 

(Sapreme  Court  of  WRsbingtoa.  May  2,  IfilT.) 
L  lUCLBOAOa  «=s>4S4(l)— FnUKft-^XGLlOJUfOl 

— Question  iob  Jubt. 
Emd(moe  as  to  a  fire  atBrtinff  140  feet  from 
a  railroad  beinf  negliseotlr  nt  from  a  locomo- 
tive held  nifficient  to  go  to  the  iniy. 

[Ed.  Note.— For  other  cases,  see  Railroad^ 
OenL  Die  H  1740,  1746.] 

2,  Railboam  «=»4S1(4)  —  IiuinuKs  nou 

FlBX»— iNSTBUCnOMS. 

The  questictt  a  locomotive,  daimed  to 
have  sot  a  fire,  beinf  equipped  with  a  proper 
spark-arrestiDg  device,  should  not  be  submitted 
to  the  Snrj,  all  the  evidence  agreeing  that  it 
bad  the  best  known  appliance  on  the  marftet, 
and  the  qnostions  open  being  proper  adjust- 
luent  of  the  applianoe  and  operation  of  the  en- 
gine. 

[Ed.  Note.— For  other  casee,  see  Railpoftds, 
CenL  Dig.  i  1743.] 

S.  RUUMADB  «3a4C8— FlBBS-^lOLXQBKCB— 

Deoske  or  Cau  BsQunxD. 
RcAatlTe  to  liability  for  fire  set  Iqr  looomo' 
tive,  a  railroad  is  not  ro^alred  to  exerdse  the 
highest  degree  of  care  in  its  operation,  bat  only 
zcBsonable  or  ordinary  care,  that  degree  whi^ 
■n  wdinarUy  carefnl  and  pnid«it  powm  engag- 
ed in  tiie  aama  boaineas  would  exn-ciae  under 
samilar  dnnimstances  and  conditloDS,  though 
this  is  unquestiwaMy  a  high  degree  of  care, 
because  the  risk  when  care  is  not  obeurved  is 
▼ery  gnat,  and  the  degree  of  care  in  ail  caaes 
must  bt  commensurate  with  and  correspond  to 
the  danger  incident  to  the  failure  to  exercise 
care. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1657-1660,  1667.] 

4.  Tbial  ^>286(3)  —  Inbtbuotiors  —  Cube 

— OoHruonHO  lARBUonoKS. 

An  iastnictiMi  Mroneously  dedaring  it  is 
defendant's  duty  to  exercise  the  hi^ihest  degree 
of  care  consistoit  with  the  practical  conduct 
of  its  bosincas  la  not  cured  by  SDOther  properly 
defining  the  degree  of  care  ratine  on  it. 

[Ed.  Note.— Fbr  other  cases,  see  Trial,  Cent. 
Dig.  S  709.] 

D^tartmeut  1.  Appeal  from  SapaUxt 
Oourt,  Walla  Walla  Coontr;  BdwBid  a 
Mills,  Judge. 

Action  tbe  Firemen's  Fond  Insurance 
Company  against  the  Oregon-Wasblngton 
Railroad  &  NsTlgatloD  Company.  Judgment 
for  plaintiff,  and  defendant  appeala.  Hevera- 
ed,  and  remanded  for  new  trial. 

A.  a  Spencer  and  W.  A.  Robblns,  both  of 
Portland,  Or.,  and  Brans  &  Watson,  of  Walla 
Walla,  for  appellant.  0.  C  Moore,  of  Spo- 
kane* for  reopondent  • 

WEBSTER,  J.  This  is  an  action  brought 
by  the  Firemen's  Fund  Insurance  Company 
against  the  Oregon-Washington  Railroad 
&  NftTlgation  Company  to  recover  damages 
tor  the  alleged  negligent  burning  of  a  field 
of  grain  located  near  Bolee  Statkm,  In  this 
state;  Plaintiff  alleged  In  subatanca  that  it 
Is  a  fire  Insarance  ctxnpany,  and  priw  to 
the  fire  In  qnestlim  had  Innired  the  grain 
which  was  destroyed ;  that  thereafter  It  paid 


the  owner  of  tlie  gEaia  the  amooat  at  tb» 
loss,  and,  by  reason  thereof,  was  subrogated 
to  whaterer  rl^ts  Om  owner  may  have  had 
against  the  deteidant  company;  and  that 
the  eonqnny  was  gidlty  of  n^lgence  la  that 
It  cansed  «aiks  and  dnders  to  be  knitted 
from  Its  looomotlTe,  therein  setfclsg  flre  to 
tbe  wheat  Add.  The  defendant  dailed  any 
ne^Igence  ob  its  part  and  afilrmatlTdy  plead- 
ed that  on  July  26,  1015,  the  day  on  whldi 
the  flre  occurred,  we  of  defmdant'a  east* 
bound  pasaoDger  trains,  drawn  by  engine  No. 
262,  passed  through  Boles  Station  at  about 
the  hour  of  10:40  a.  m. ;  that  this  was  the 
only  locoinotlTe  of  the  defendant  passing  la 
that  Tldnlty  for  a  conitideraMe  time  prior 
to  the  dlscoTeiy  of  Oie  flre ;  that  looomotlTe 
No.  262  was  of  flrst-clasB  construction,  was 
equipped  with  suitable  and  proper  spark-ar' 
resting  apparatus,  which  was  in  place  and 
In  good  repair;  and  that  the  engine  was 
carefully  and  skillfully  operated.  Tbe  af- 
finnatlve  matter  in  the  answer  was  denied 
by  the  reply.  Up<Ni  the  Issues  thus  Joined 
the  cause  was  tried  to  a  Jury,  wbi(^  return- 
ed a  Terdlct  in  teror  of  plalntlfl.  From  tb» 
Judgment  entered  upon  the  verdict,  the  de- 
fendant appeals. 

[1  ]  At  ttie  omclnMoo  of  the  testimony  the 
def^idant  moved  the  court  tor  a  directed 
T«rdict  in  its  favor  upon  the  ground  of  the 
Insufilclmcy  of  the  evidokoe.  The  motlod 
was  denied,  and  ttds  ruling  is  assigned  as 
error.  Counsel  for  def^dant  contend  that 
It  was  necessary  for  the  plaiutlll  to  prove  that 
the  flre  originated  near  d^endantfs  right  of 
way  soon  after  the  locomotive  had  passed  the 
field,  and  that  under  all  the  circumstances  It 
was  more  probf^le  that  the  flre  originated 
from  its  locomotive  than  from  any  other 
cause;  that  this  showing  would  give  rise  to 
a  prima  fade  presumption  of  negligence  and 
render  It  Incumbent  upon  the  defendant  to  go 
forward  with  the  testimony  and  show  If  it 
could  that  Its  locomotive  was  properly  equip- 
ped, maintained,  and  operated  at  the  time 
the  flre  is  alleged  to  have  been  set  out,  and 
that  in  this  case  the  defendant  made  mcJi 
showing;  that  after  the  defendant  bad  pro- 
duced such  testimony,  it  then  devolved  upon 
plaintiff  to  again  go  forward  with  the  testi- 
mony and  produce  evidence  tending  to  show 
that  tbe  defendant  was  guilty  of  actual  as 
distinguished  from  presumptive  negllgeQce  in 
the  equipment  or  operation  of  the  locomo- 
tive ;  and  .that  the  plaintiff  failed  to  Intro- 
duce such  evidence.  The  record  discloses 
that  plaintiff  Introduced  testimony  to  the  ef- 
fect that  the  flre  originated  in  the  wheat  field 
aboDt'l40  fieet  from  Qie  center  of  the  railway 
track  and  about  800  feet  from  Boles  Station, 
at  whl^  the  looomotlTe  had  stopped;  that 
the  track  from  the  station  to  a  point  immedi- 
ately In  line  with  the  place  In  the  field 
where  tbe  flre  was  discovered,  and  beyond, 
was  up  a  steep  grade;  that  the  locomotive 
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was  working  heavily  and  was  emitting  large 
TOlnmes  of  maAe,  aoot,  and  dndera ;  that  hot 
emben  or  egparta  stnt^  the  harresters  at 
work  In  the  field;  that  the  effect  of  their 
heat  as  they  lit  on  the  men  and  on  the  backs 
of  the  teams  was  noted  at  the  time.  For 
example^  cme  witness  testified: 

"As  the  train  passed  it  threw  ont  quite  a  few 
dnders,  and  most  of  them  were  prettr  hot.  I 
bad  my  shirt  open  and  they  went  down  my 
back,  and  I  had  a  mule  that  was  clipped  and  on 
his  back  aod  dionldeis  when  tii«y  fell  oa  him 
I  noticed  a  bam  ix  two  whore  it  kind  of 
sconced  the  hair." 

It  was  also  shown  that  the  fire  was  dis- 
covered only  a  few  minutes  after  the  locomo- 
tlve  had  passed ;  that  none  of  the  men  in  the 
fldld  were  smcdchig  or  carrying  matches;  and 
that  there  was  not  othw  known  cause  ft>r  the 
fir&  An  eiq)al6noed  locunotive  ragineer  tes- 
tifled  hi  behalf  of  plalntifr  that  an  engine 
properiy  eau^pped  and  o>pen.te&  would  not 
throw  Uve  cinders  a  distance  of  140  feet,  and 
the  en^neer  In  chaise  of  engine  No.  262  at 
the  time  the  fire  Is  alleged  to  have  beai  start- 
ed testified  <«  crcMS-ezan^natlMi  that  If  the 
fire  was  set  out  by  his  engine  In  the  manner 
claimed  by  plalntUt,  it  would  indicate  ^ther 
that  something  waa  wrong  with  the  locomo- 
tive, or  that  It  was  not  operated  In  a  pn^er 
manner* 

These  facts  bxtng  the  case  squarely  within 
the  rale  amaouDced  l»y  this  court  In  North- 
western Mutual  Fire  Association  v.  Northern 
Fadflc  By.  Oft,  6S  Wash.  292,  123  Paa  468. 
Ann.  Gas.  1&13E,  90S.  In  liiat  case  the  rail- 
way cranpany  Introduced  evidence  to  the  ^- 
fect  that  the  engine  there  enlarged  with  hav- 
ing caused  the  fire  was  equipped  with  a  suit- 
aUa  spark-arresting  device  which  was  In  ex- 
cellent state  ol  repair;  that  the  engine  was 
In  first-class  condition  In  all  respects:  aod 
that  It  was  carefully  and  dclllfuUy  operated. 
A  verdtet  was  r^idered  In  favw  of  the  plain- 
tUL  A  motion  for  judgment  notwithstanding 
the  verdict  was  granted.  In  reversing  the 
Judgment  the  court  said: 

"App^ant  insists  that  its  evideoce  made  a 
prima  facie  case  of  negligeucQ  su£Bcient  to  shift 
to  respondent  the  burden  of  lowing  Uiat  its 
engine  and  spark  arrester  were  in  good  repair, 
that  the  engine  was  properly  operated,  and  that 
respondent  exercised  due  care.  It  also  contends 
that,  upon  all  tbo  eridence,  it  was  for  the  jury 
to  determine  wheth^  reroondent  had  been  neg- 
ligent, and  whether  it  bad  successfully  over- 
come the  prima,  fade  case  made  by  appellant. 
Respondent,  in  substance,  contends:  (1)  That 
the  cause  of  the  fire  was  a  matter  of  mere  con- 
jecture; C2)  that  negligence  on  its  part  was 
not  proven;  and  {B)  that,  conceding  appdlant 
by  its  evidence  made  a  prima  fade  case  as  to 
the  origin  of  the  fire,  yet  the  burden  of  proof 
wouid  not  then  shift  to  respondent,  but  respond- 
ent would  only  be  required  to  show  that  it 
had  used  reasonable  care  in  the  equipment  and 
O[>eration  of  Its  en^ne;  that  wh^  it  bad  dime 
BO,  and  had  thus  disposed  of  appellant's  prima 
fade  case,  the  burden  still  rested  upon  appellant 
to  sustain  its  charge  of  Diligence,  which  It 
failed  to  do;  and  that  it  was  the  duty  of  the 
trial  judge  to  so  bold,  ss  a  question  of  law. 

"The  first  question  presented  for  our  determi- 
nation is  whether  appellant  made  a  prima  fade 
case  trf  ne^igence  against  respondenC  We  oon- 


dude  that  it  did.  In  Abrams  v.  Seattle  &  Mon- 
tana R.  Co.,  27  Wash.  607,  68  Pac  78,  we  said: 
There  was  no  direct  evidence  that  the  fire  was 
started  by  the  appellants'  en^nc,  nor  was  it 
discovered  burning  upon  the  right  of  way  pre- 
vious to  the  discovery  of  the  smoke  arising  frmn 
the  roof  of  the  bam.  It  was  in  evidence,  how- 
ever, that  thece  was  tu)  fire  upon  the  premises 
prior  to  the  passage  of  the  engine,  and  no  odi« 
known  source  from  which  the  fire  cotdd  probably 
have  originated.  From  this  record  we  liave  no 
hesitancy  in  saying  that,- to  our  minds,  the  evi- 
dence justifies  the  finding  of  the  jury,  not  cmly 
that  the  fire  whidi  caused  the  injury  escaped 
from  the  passing  pesseoger  engine,  but  that  it 
caught  first  in  ue  inflammable  debris,  and 
spread  from  thence  to  the  respondent's  bem. 
The  respondent  was  not  obligated  to  prove  these 
facts  by  the  direct  evidence  of  an  eyewitness, 
nor  by  proofs  which  would  leave  them  beyond 
the  poesibili^  of  a  doubt.  It  was  sufficient  if 
he  established  them  by  the  proof  of  circumstanc- 
es whkh  lead  reasonab^  to  their  inference,  and 
which  ordinarily  satisfies  an  nnprejudlced  mind 
of  thdr  truth.' 

"The  evidence  now  before  as  leads  reasonably 
to  the  inference  that  the  fire  was  caused  by 
sparks  from  respondent's  engine.  Respondent 
attempts  to  distinguish  the  Abrams  Case,  and 
other  (Kses  dedded  by  this  court,  by  calling  at- 
tention to  the  fact  that,  in  tlie  cases  mentioned, 
inflammable  dfibris  was  on  the  right  of  way,  & 
fact  not  shown  in  this  record.  Hio  evidence 
here  does  show  that  the  engine  was  woHciu 
heavily;  that  it  was  emitting  lai^  cinders  and 
sparks  wbicli  were  carried  towards  the  house 
by  a  strong  wind;  that  within  a  few  minutes 
the  fire  was  discovered;  and  that  no  other  cause 
for  the  fire  has  been  suggested  or  shown.  TliesB 
facts  are  suffident  to  sustain  the  finding  of  the 
jury.  •  *  • 

"As  above  stated,  the  rea^Kmdent  fnrther  con- 
tends that,  evMi  though  the  evidence  offered  by 
nppcllant  be  held  suffident  to  make  a  prima 
facie  case  of  neeligence  on  re^K>Qdent'8  part, 
so  as  to  require  respcmdent  to  offer  proof  in  re- 
buttal, the  undisputed  evidence  whfdi  it  offer- 
ed so  completely  overcame  and  disposed  of  ap- 
pellant's case  that  it  was  the  doty  of  the  trial 
judge  to  direct  a  judgment  of  dismissal.  This 
would  be  an  nnauthonzed  invasion  of  the  prov- 
ince of  the  jnry.  Respondoit's  showing  which 
it  made  was  noting  more  than  evidence  opposed 
to  evidence.  It  was  made  throu^  the  medium 
of  respondent's  records  and  the  testimony  of 
witnesses  who  were  respondent's  emplt^^s.  It 
was  for  the  jury  to  pass  upon  the  credibility 
(tf  the  witnesses,  and  determine  whetlier  this 
evidence  was  suffident  to  rebut  the  prima  facie 
case  made  by  appellant" 

The  evldrace  In  the  case  before  us  Is 
more  strongly  In  favor  of  the  i^alntUt  than 
It  was  In  the  case  from  whldi  we  have  Jnat 
quoted.  The  question  presoited  was  one  of 
fact  fbr  ttie  determination  of  the  Jury,  and 
the  ruling  of  the  trial  court  denying  the  mo- 
tion for  a  directed  vradlct  was  dearly  right. 

I>efendant  assigns  numerous  errors  based 
upon  the  Instructions  of  the  court  defining 
the  du^  resting  upon  defendant  to  equip  Its 
locomotive  with  approved  i^pllances  to  pre- 
vmt  the  escape  of  sparks  and  dndera.  As 
we  read  the  record  and  In  view  of  the  fact 
that  the  judgment  must  be  reversed  upon  an- 
other point,  it  will  not  be  neoessaiT  to  con- 
sider these  assignments. 

[2]  At  the  trial  defendant  Introduced  evi- 
dence to  the  eCtect  that  «iglne  No.  262  at  the 
time  in  question  was  equipped  with  a  mas- 
ter medianlc^a  front  end,  whldi  was  one  of 
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the  best-known  devlcea  for  arresting  sparks, 
and  that  It  was  aopplled  with  a  7x7  netting, 
which  Is  the  finest  netting  that  It  is  prac- 
ticable to  use  on  a  locomotive.  Plaintiffs 
only  expert  on  this  point  testified  that  be 
was  familiar  with  the  master  mechanic's 
fnut  end  spark  arrester,  and  that  be  knew 
of  no  better  device  on  the  market,  and  that 
a  netting  3x3  would  be  proper  equipment,  a 
3x3  netting  being  of  much  larger  mesh  than 
one  7x7.  Gonaequeutly  there  was  no  di»* 
pute  or  conflict  In  the  testimony  as  to  the 
dtaracter  of  the  opplUnce  with  which  the  en- 
Sine  was  equipped.  The  sole  issues  for  the 
eonidderatioa  of  the  jury  were  wbettwr  the 
Are  bad  been  set  out  1)y  deffendan^s  loco- 
motlvet  and,  if  so^  whetflier  the  sparfc-arreet- 
ing  appUancea  at  the  time  were  properly  ad- 
Justed,  in  place,  and  in  sood  repair,  and 
whether  the  locranotlTe  was  cavtfully  and 
skUIfnlly  (werated. 

niere  is  evidence  In  the  lecwd  that  the 
adjustment  of  the  deflector  plate  lb  the 
•park-arresting  apparatm  and  the  position  of 
the  dlaiAn^  or  draft  plates  were  mat- 
tm  to-be  takm  Into  emuideratlon  in  de- 
termining whether  a  locomotive  is  properly 
equipped  to  prevent  the  escape  of  sparks. 
As  we  have  already  said  the  engineer  in 
charge  of  the  locomotive  testified  that,  if  the 
fire  was  set  out  In  the  manner  claimed  by 
plalntur.  It  would  indicate  either  that  some- 
thing was  wrong  with  the  engine  or  with  the 
manner  in  which  It  was  operated,  and  plain- 
tiff's expert  testified  that  a  locomotive  prop- 
erly equipped,  adjusted,  and  operated  would 
not  throw  sparks  or  live  dndera  a  distance 
of  140  feet.  Overacker  v.  Northern  Pao.  R. 
Co.,  64  Wash.  491,  117  Pac.  403 ;  Chicago  & 
B.  R.  Co.  V.  Ohio  City  Lumber  Co.,  214  Fed, 
751.  131  C.  C.  A.  57. 

There  being  no  conflict  In  the  evidence  as 
to  the  character  of  the  spark -arresting  device 
with  which  the  engine  was  equipped,  that  Is, 
there  being  no  contention  that  It  was  not  a 
suitable  and  proper  device,  but  all  of  the  evl- 
dence  agreeing  that  It  was  the  b«it-known 
appliance  on  the  market  for  the  purpose  for 
which  It  was  designed,  that  question  should 
not  have  been  submitted  to  the  jury.  But  the 
case  should  have  been  permitted  to  go  to  tbu 
jnry  upon  the  questions  of  whether  the  loco- 
motive in  fact  caused  the  fire,  and,  if  so, 
whether  the  defaidant  was  guilt?  of  negli- 
gence In  ftdlli^  to  exercise  ordinary  and  rea- 
sonable care  and  caution  In  propAly  adjust- 
ing the  aivUance  and  ke^ng  It  In  repair, 
and  whether  the  locomotive  at  the  time  was 
operated  with  ordinary  and  reasooaUe  care 
and  skill. 

(I]  In  its  charge  to  the  jnry  the  trial  coort 
instructed  in  part  as  follows : 

**It  is  the  duty  of  a  railroad  company  to  equip 
its  loctHDOtives  with  approved  mechanical  In- 
ventioaB  and  appliances  to  prevent  the  escape  of 
narks,  fire,  and  dnden  therefrao,  and  to  oxer- 
cus  reaaonalde  diligence  uid  preeaotlon  in  keep- 
ing Bi^  equipment  In  ^aoe  and  pn^er  repa£r. 


And  it  is  the  further  duty  of  a  railroad  company 
to  ozercise  the  highest  degree  of  care  in  the  cp- 
eratioQ  o$  its  locomotives  consistent  with  the 
practicable  conduct  of  Ita  businesa,  and  likewiBe 
to  employ  and  provide  competent,  skillful,  and 
careful  men  to  operate  same." 

Defendant  econplalns  of  this  instruction  up- 
<m  the  ground  that  It  Imposed  upon  the  com- 
pany a  higher  degree  of  care  In  the  premises 
than  the  law  sanctions,  it  wlU  be  seen  that 
the  Jury  was  instructed  that  It  was  the  duty 
of  defendant  to  exercise  the  highest  degree 
of  care  In  the  operation  of  its  locomotives 
cm^tent  with  tlie  practicable  conduct  of  Its 
business,  and  to  exercise  the  same  degree 
of  care  in  employing  and  providing  compe- 
tent and  tkiUful  men  to  operate  the'  same. 
This  Is  not  the  law.  The  Instruction  Imposed 
upon  defendant  the  duty  to  exercise  the  same 
degree  of  care  uacted  by  law  of  carriers  of 
passttigers.  The  law,  in  its  tender  regard 
for  human  Ufto  and  limb,  holds  railway  ctnn- 
pantes  as  carriers  of  passengers  to  the  exer- 
cise of  the  blgheat  degree  of  care  and  caution 
conslBtent  with  the  practical  operation  of 
the  business  In  whlcb  tliey  are  oigaged.  but 
in  a  case  such  as  Is  now  before  us  the  de- 
fendant Is  required  only  to  exercise  ordinary 
care  and  caution.  Ordinary  or  reasonable 
care  In  a  case  of  this  kind  Is  unquestionably 
a  high  degree  of  care,  because  the  risk  of  in- 
Jury  when  care  is  not  observed  Is  very  great. 
In  this,  as  in  all  cases  of  negligence,  the  de- 
gree of  care  must  be  commensurate  with  and 
corresponding  to  the  danger  Incident  to  the 
failure  to  exercise  care.  It  is.  however,  only 
that  degree  of  care  which  an  ordinarily  care- 
ful and  prudent  person  engaged  In  the  same 
business  would  exercise  under  similar  cir-  > 
cumstancee  and  conditions.  The  standard  of 
care  Is  ordinary  and  reasonable  caution.  But 
whether  this  standard  Is  observed  depends 
upon  the  attendant  facts  of  the  particular 
case.  Abrams  v.  Seattle  &  Montana  By.  Co., 
27  Wash.  607,  68  Pac.  78.  Thompson,  in  his 
Commentaries  on  the  Law  of  Negligence 
(volume  2,  {{  2232  and  2238),  announces  the 
rule  supported  by  the  great  weight  of  author< 
Ity  In  tbls  language: 

"The  modern  law  has  so  far  departed  from 
andteot  conceptitms  that.  Instead  of  the  railroad 
company  being  liatde  as  an  insurer  against  dam- 
ages arising  fnmi  its  use.  It  is  Uable  tmly  for 
what  the  books  describe  as  reasonaUe  or  ordi- 
nary care,  which  may  be  said  to  moon,  in  this 
connectifxi,  the  care  which  will  under  given 
circumsflances  be  exercised  by  a  competent 
specialist  having  a  dae  r^rd  for  die  r^ts  of 
others.  Bat  for  the  lack  of  this  measure  of 
care  it  is  liabla  In  the  absence  of  a  statnte 
making  it  such,  it  is  not  an  insurer  against  loss 
by  fire  of  all  the  combostible  property  situated 
along  the  line  of  its  road,  bnt  is  required  to  ex- 
erdao  <Kily  snch  care  and  caution  in  providhig 
machinery,  in  the  employment  of  ageots  in 
erating  its  road,  and  in  caring  for  its  right  of 
way,  as  an  ordinarily  prudent  person  would  ex- 
ercise under  all  the  circumstances  if  all  tiie 
property  to  be  affected  belonnd  to  himself. 
This  obligation  to  use  reasonable  or  ordinary 
care  includes  the  obligation  to  use  reasonable 
care  and  skill  in  the  construction  of  its  locomo* 
tivas,  by  the  ademption  of  ai^nmd  appliances 
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to  prercnt  the  escape  of  fire  or  sparks  there- 
from; to  use  reasonable  care  in  keepinr  them  in 
repair;  to  use  reasonable  care  and  skill  in  oper- 
ating and  mana^Dg  snch  locomotives  while 
ruamng;  to  use  reasonable  care  in  preventiiig 
the  accumulation  of  cmnbustiUe  materials  along 
its  right  of  way;  to  use  reasonable  care  in  ar- 
resting the  spread  of  fires  which  have  been  com- 
municated from  its  locconotives  or  wbidi  bavo 
bMn  oUierwise  set  by  its  serrante  on  its  xikbt 
of  way,  or  by  strangers;  and  to  use  reasonable 
efforts  to  extinguish  fires  set  by  its  locomotives, 
bT'its  employes,  or  spreading  from  its  right  of 
way,  no  matter  by  whom  set,  aftor  such  fires 
have  readied  Uie  premises  of  others. 

"The  decree  of  care  which  it  is  reiinired  to 
exerdse  in  all  these  cases  is,  as  in  otlier  cases, 
proportioned  to  the  dang»  accruing  to  third 
persons  from  the  failure  to  exercise  care.  In 
other  words,  here,  as  in  other  cases,  what  tlie 
law  r^ards  as  reasmable  care  is  a  care  pro- 
portioned to  the  risk ;  and  it  may  In  some  oases 
require  a  high  degree  of  skill  and  the  most  exact 
and  unremitting  attention  and  dill^nce,  while 
in  other  cases,  where  the  danger  Is  remote.  It 
win  be  satisfied  with  less  ^ill  and  with  a  leas 
exact  and  sastained  degree  at  attsntion." 

[4]  Tb»  trial  coortvln  other  portloni  oC  tlie 
charge  to  tbe  jury  properly  defined  the  de- 
gree of  care  resting  upon  the  defendant,  but 
the  Tloe  In  the  iiutructtoDs  Is  tiut  tbey 
are  aheolntelT  oontradlctory  and  Inocxuriatent 
In  coie  place  the  ji»7  1>  told  tliat  tba  defwid- 
ant  most  exercise  the  highest  degree  of  care 
oonsi8t«it  with  tbe  practical  oondnct  vt  Its 
tNudnees,  and  in  other  places  In  tbe  charge  It 
la  told  that  tile  d^^dant  need  mOj  exexvSM 
ordinary  and  reasonable  care  In  the  Iteht  of 
the  attCTding  circumstances  and  sornHind- 
tngs.  The  instructions  are  Irreconcilable, 
a^  set  up  for  the  guidance  of  the  Jury  con- 
tradictory rules  pertinoit  to  a  material  and 
vital  Issue  in  tbe  case.  Under  such  circum- 
stances it  is  impossible  for  the  court  to  say 
which  Instruction  the  Jury  followed.  One  of 
the  InstmctlonB  was  erroneous,  and  it  may 
be  the  Jury  followed  that  one.  The  instmo- 
tlons  being  thus  inconsistent  and  contradic- 
tory upon  a  material  and  pivotal  point  in  the 
case,  the  error  must  be  regarded  as  prej- 
udicial, requiring  a  reversal.  Dunn  v.  Pu- 
get  Sound  T.,  L.  &  P.  Co.,  89  Wash.  38,  1S3 
Pac.  1059;  Johnson  v.  Heltman,  88  Wash. 
58S,  153  Pac  331;  Paysse  v.  Paysse,  84 
Wash.  351,  140  Pac.  840;  Mosso  v.  Stanton, 
76  Wash.  220.  134  Pac  Ml,  L.  R.  A.  ldl6A, 
913;  Gage  v.  Sprlngston  Lumber  Co..  47 
Wash.  141,  81  Pac  558;  Elderkin  v.  Peter- 
son, 8  Wash.  674,  36  Pac  1089;  MiUer  t. 
Vermoriek  7  Wash.  386,  34  Pac  1108,  3S  Pac 
600. 

Tbe  assignments  of  error  not  referred  to 
or  discussed  In  this  opinion  have  been  noticed 
and  are  ccmaldered  to  be  without  merit 

Tbe  judgment  is  reveraed,  and  the  canee 
remanded  for  a  new  trial  not  Inconsistent 
with  this  opinl(m. 

ELLIS,  C.  J.,  and  MORBIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


MOSEB  T.  PAJrTAGBS  et  m.    (No.  13726.) 

(Supreme  Ooort  ot  Washington.   AjMl  80, 
1917.) 

ConTBAOTB  «S»107— RSBATB  FSOK  IHSDEARCB 

pREurou— SxATun— AoxnT's  Rboovut  on 

OONTBAOT. 

An  insurance  agent,  by  agredng  to  obtain 
without  commission  a  loan  from  his  company  to 
defendant  if  latter  would  take  ont  life  pc^ci«« 
for  whidi  agent  would  obtain  commissions,  vio- 
lated Rem.  Code  1915,  |  6059—180,  probibttinK 
rebates,  and  upon  defendant's  refasal  to  accept 
policies  and  loan  the  agent  could  not  recover  oo 
the  contract,  and  it  was  immaterial  that  the 
statute  did  not  declare  such  contract  void  in 
view  of  section  6059—101,  providing  that  agent 
shall  be  fined  and  have  his  license  revoked  for 
violating  any  of  the  provisions  of  that  artidc 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  479.] 

Deipartment  2.  Appeal  from  Su[>erior 
Court,  King  County ;  John  S.  Jurey,  Judge. 

Action  by  F.  C.  Moaer  against  Alecander 
Pantages  and  wife.  Demurrer  to  am^ided 
complaint  sustained  and  actlcn  dismissed, 
and  plaintiff  appeals.  Affirmed. 

Kerr  &  McOoid,  of  Seattle,  tar  appirilant. 
Byan  A  Deomoiia,  of  Seattle^  toe  reomdanti. 

MOUNT,  J.  The  lAalntiff  brongbt  this  ac- 
tion to  recover  damages  because  the  defend- 
ants failed  to  pay  the  praulums  upon  two 
life  Insurance  policies.  The  trial  court  sus- 
tained a  general  Uemurrer  to  the  amended 
complaint  3^  pUOntUt  lefnsed  to  plead 
further,  and  an  order  was  entered  ^iMnii^jTiy 
the  actl<m.  The  plaintiff  has  appealed. 

Tba  amended  complaint,  aStei  alleging  that 
tbe  defendants  are  the  owners  of  two  lots 
in  the  dtr  of  Seattle,  Is  as  follows : 

"(2)  That  on  or  about  April  1.  1914,  the  said 
defendants  orally  employed  the  plaintiff  to  nego- 
tiate for  them  a  first  mortgage  loan  upcoi  ue 
within  described  property.  That  therenptxi  this 
i^aintiff  entered  into  negotiations  with  the  New 
York  Life  Insurance  C<»npany  of  New  XoA,  to 
procure  the  maximum  loan  for  said  defendants 
upon  the  within  described  property  wbicb  t!w 
said  New  ToriE  Life  Insnranee  OcMnpany  ni^t 
authorise. 

"(3)  That  thereupon  on  May  27, 1914,  the  said 
defendant  Alexander  Pantages  made  a  written 
application  through  this  plaintiff  for  a  loan  of 
$150,000  to  be  secured  by  a  first  m<Htgage  upon 
said  premises  tor  a  period  of  five  years  with  in- 
terest at  tlie  rate  of  6  per  caiL  per  annum  with 
repayments  of  f 10,000  at  the  end  of  tbe  secofid. 
third,  and  fourth  years,  $100,000  to  be  advanced 
upon  satisfactory  title  bang  shown,  the  balance 
after  the  ctunpletion  of  a  building  to  be  erected 
on  said  lots  to  cost  not  less  than  S20O,o0O. 
That  the  New  York  Life  Insurance  Company 
accepted  the  application  of  said  defendants  for 
said  loan  and  agreed  to  make  same  in  aooont 
ance  with  the  terms  of  said  applicatioa. 

"(4)  That  at  the  time  the  plaintiff  was  on- 
ployed  by  the  defendants  to  procure  said  loan, 
and  as  c(»npensation  for  his  services  In  procur- 
ing the  said  loan  of  $150,000  for  the  defendants, 
the  defendants  agreed  to  take  out  life  insurance 
policies  in  the  New  York  Life  Insurance  Compa- 
ny through  the  plaintiff,  as  agesxt  for  said  New 
York  Ufe  Insurance  Company;  the  said  plain- 
tiff being  during  all  of  said  negotiations  a  so- 
licitor    Ufe  insurance  tor  the  New  Ytxk  lAf 
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InBurance  Compaor.  That  said  plaintiff  atated 
to  said  d^endants  that  if  the  def  endAnts  took 
out  policiea  In  the  said  New  Ytak  Life  Insurance 
Company  at  the  H^cHation  of  the  plaintiff,  he 
as  a  solicitor  of  the  New  York  Lite  Insar- 
ance  Company  wonld  he  entitled  to  a  commis- 
■ion  for  procarlng  anch  insnrance,  and  that  the 
comminlon  he  wonld  rec«ve  from  the  New 
York  Life  Insnrance  Cfunpany  for  procuring 
said  policies  woald  be  his  compensation  for  the 
procuring  of  said  loan  for  the  defendants  upon 
the  above-described  premises. 

"OS)  As  there  now  existed  a  completed  con- 
tract between  the  New  York  Life  Insurance 
Company  and  the  defendants,  for  a  loan,  said 
plaintiff  therefore  demanded  of  the  said  defend- 
ants for  his  services  for  procuring  for  them  the 
said  loan  of  $150,000  that  they  accept  policies  of 
life  Insurance  in  the  said  New  York  Life  Insur- 
ance Company.  That  on  the  28th  day  of  May, 
1914,  said  plaiotiS  delivered  to  the  defendant 
Alexander  Pantages  policy  of  life  insurance  No. 
4,577,322  issued  by  the  New  Yoi^  Life  Insnr^ 
ance  Compemj  for  (100,000  upon  the  Ufe  of  the 
said  Alexander  Pantages,  and  at  the  same  time 
delivered  to  Alexander  Pantages  policy  of  life 
insurance  No.  4,577,326  issued  by  the  New  York 
Life  Insurance  Company  for  $100,000  upon  the 
life  of  the  defendant  Lots  A.  Pantages.  That 
said  policies  of  insurance  were  received  and  ac- 
cepted by  the  said  defendants,  and  that  the  said 
defendants  promised  and  agreed  to  pay  the  pre- 
rninp»«  thereon  and  to  maintain  aaid  life  insut^ 
ance  {wlicies  in  force.  That  the  premiums  upon 
said  policies  for  the  first  year  aggregated  the 
sum  of  $10,359.  which  sum  the  defendants  prom- 
ised and  agreed  to  pay.  That,  under  plaintiff's 
contract  of  employment  with  the  New  York 
Life  Insurance  Company,  he  was  entitled  to  re- 
ceive oat  of  said  premium,  for  the  year  1914, 
when  paid,  85  per  cent,  thereof,  or  the  sum  of 
$3,625.65,  upon  said  policies  of  insurance  so  de- 
livered by  plaintiff  to  the  defendants  and  accept- 
ed by  them. 

"(6)  That  after  the  plaintiff  had  negotiated 
said  loan  of  $130,000  with  the  New  York  Life 
Insurance  Company,  and  after  said  insurance 
company  had  agreed  to  make  said  loan,  and  was 
able,  ready,  and  willing  to  complete  the  same, 
and  after  said  policies  had  been  issued  and  de- 
livered to  the  defendants  and  accepted  by  them, 
the  said  defoidants  returned  said  policies  to  the 
New  York  Life  Insurance  Company  and  refused 
to  pay  the  premiams  thereon  and  refused  to  ac- 
cept said  loan.  That  the  plaintiff  completely 
perfcwmed  the  service  of  procuring  said  loan  for 
the  defendants  and  in  procuring  said  policies  of 
iBsnrance,  and  did  and  performed  all  the  things 
required  of  him  under  the  terms  of  bis  employ- 
ment with  the  defendants.  That  the  defendants, 
by  refusing  to  complete  s^d  loan  with  the  New 
York  Life  Insurance  Company  and  refusing  to 
retain  said  policies  of  insurance  after  their  ac- 
ceptance by  them,  and  by  refusing  to  pay  said 
premiums  upon  said  policies  in  accordance  with 
their  agreements  with  plaintiff,  damaged  Uie 
plaintiff  in  the  sum  of  $3,625.65.  That  the 
plaintiff  baa  demanded  of  the  defendants  the  pay- 
ment of  said  sum  of  $3,625.65,  but  that  the  de- 
fendants have  not  paid  the  sum  nor  any  part 
thereof,  and  that  the  whole  sum  of  $8,0^.65  is 
now  doe  and  unpaid." 

Then  foUowB  a  prajer  tor  Judgment  tor 
that  amount. 

The  statute  (Bern.  Gode»  |  6000—180)  pro- 
Tides: 

"No  life  ioinrance  company  doing  husineas  In 
this  atate  shall  make  or  permit  any  distinction 
or  discrimination  in  favor  of  individuals,  between 
insurants  of  the  same  class  and  equal  expecta- 
tion of  life,  in  the  amount  of  payment  of  premi- 
oms  or  rates  charged  for  pohdes  of  life  or  en- 
dowmoit  laSBrance,  x  in  the  dividends  or  other 
benefits  payable  therean*  or  in  mmj  other  of  the 


terms  and  conditions  of  the  contracts  it  makes; 
nor  shall  any  company  or  agent  «  •  *  make 
any  contract  of  insursnce  or  acreement  as  to 
such  contract,  other  than  ia  plainly  express- 
ed in  the  policy  issued  thereon:  nor  shall  any 
such  company  or  agent  •  •  •  pay  or  allow, 
or  offer  to  pay  or  allow,  as  induc«nent  to  in- 
surance, any  rebate  of  premium  payable  on  the 
policy,  or  any  special  favor  or  advantage  in  tbe 
dividends  or  other  benefits  to  accrue  thereon, 
or  any  other  valuable  consideration  or  induce- 
ment whatsoever  not  specified  in  the  policy  con- 
tract of  insurance." 

The  complaint  above  Qnotecl  shows  that 
the  loan  omtract  and  the  Insnrance  contract 
were  parts  of  the  same  transaction.  It 
shows  that  the  appellant  was  an  agent  of 
the  New  York  Life  Insnrance  Company ;  that 
as  such  agent  he  was  employed  by  the  re- 
spondents to  obtain  a  loan  of  $150,000  from 
the  New  York  Life  Insurance  Company;  anQ 
then,  lu  paragraph  4.  states : 

"That  said  plaintiff  stated  to  said  defendants 
that,  if  the  defendants  took  out  policies  in  the 
said  New  York  Life  Insurance  Company  at  the 
solicitation  of  the  plaintiff,  he  as  a  solicitor  of 
the  New  York  Life  Insurance  Company  would 
be  entitled  to  a  commission  for  procuring  such 
insurance,  and  that  the  commission  he  would  re- 
ceive from  the  New  York  life  Insurance  Compa- 
ny for  procuring  said  policies  would  be  his  com- 
pensation for  the  procuring  of  said  loan  for  the 
defendants  upon  the  above^escribed  premises." 

This  la  a  direct  allegation  that  the  com- 
mission he  would  receive  from  the  company 
for  procuring  the  policies  would  be  his  com- 
pensation for  procuring  the  loan.  In  other 
words,  he  would  reduce  the  premium  by  the 
amount  of  his  commission,  as  an  Inducement 
for  the  respondents  to  enter  Into  the  contract 
of  tnanrance.  Id  short,  the  appellant  induc- 
ed the  insnrance  by  a  rebate  of  the  premium 
to  the  extmt  of  hia  commlaslon  which  he 
made  up  by  a  charge  for  procuring  the  loan. 
Thia  clearly  is  In  face  of  the  statute  which 
provides  that  no  Insurance  agent  shall  pay 
as  an  inducement  to  insurance  any  rebate  of 
premium  payable  on  the  policy,  or  any  spe- 
cial favor,  or  other  valuable  consideration,  or 
inducement  whatsoever,  not  specified  in  the 
policy  contract  of  insurance. 

The  appellant  reliea  upon  the  case  of 
Calvin  Phillips  &  Oo.  v.  Flshback,  84  Waab. 
124,  146  Pac.  181.  That  case  is  dlstlngulab- 
able  from  this  by  the  fact  that  in  that  case 
there  was  no  rebate  of  commissions,  either 
on  the  loan  or  upon  the  policy  of  insurance. 
Here,  there  la  a  rebate  upon  the  premium 
for  Uie  policy  of  Insnrance,  or  a  rebate  of 
commissions  for  procuring  the  loan,  either 
of  which  was  unlawful,  because  an  unlaw- 
ful inducement  for  the  Insurance.  We  are 
satisfied,  for  that  reason,  that  the  opinion 
in  the  Calvin  Phillips  Case  does  not  control 
In  this  case. 

The  appellant  further  argues  that.  If  the 
omiplalnt  discloses  an  agreement  In  violation 
of  tbe  section  of  the  Code  above  noted,  even 
then  he  is  not  precluded  from  recovering,  be- 
cause the  law  does  not  declare  sndi  contract 
void.  The  statute  does  not,  In  terms,  declare 
such  contracts  void,  but  section  6050—180 
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(Rem.  Code),  hereinbefore  quoted,  clearly  pro- 
hibits such  contracts,  and  aectlon  6059—191 
(Rem.  Code)  provides  that  any  Insurance 
agent  knowingly  and  willfully  violating  any 
of  the  provisions  of  this  article  shall  be  fin- 
ed In  any  sum  not  exceeding  ?500  and  shall 
have  his  license  revoked. 

The  appellant  relies  upon  the  cases  of  Way 
V.  Pacific  Lumber  &  Timber  Co.,  74  Wash. 
332,  133  Pac.  595,  49  L.  R.  A.  (N.  S.)  147,  and 
Ferguson-HendrLc  Co.  v.  FldeUty  &  Dep.  Co., 
79  Wash.  528,  140  Pac.  700.  The  Way  Case 
was  a  case  where  the  appellant  songht  to 
recover  the  difference  between  the  regular 
rate  upon  a  policy  of  Insurance  and  the  re- 
duced rate.  We  held  in  that  case  he  could 
not  recover,  because.  In  substance,  he  could 
not  profit  by  his  own  wrong.  We  said  In  that 
case,  however,  that  a  ccmtract  which  violates 
a  statutory  regulation  of  business  Is  not 
void  unless  made  so  by  the  tenns  of  the 
statute.  We  were  there  coosldertng  a  con- 
tract which  the  agent  was  seeking  to  avoid 
for  his  own  benefit.  In  the  Ferguson-Hen- 
drlx  Case  we  h^  to  the  same  effect.  In  the 
latter  case,  quoting  from  Miller  v.  Anmion, 
145  U.  S.  421,  we  said : 

"  'The  general  rule  of  law  is  that  a  contract 
made  in  violation  of  the  statute  is  void ;  and 
that,  when  a  plaintiff  cannot  establish  his  cause 
of  action  without  relying  upon  an  illegal  con- 
tract, be  cannot  recover.*  We  announced  the 
same  principle  in  the  recent  case  of  Stirtan  v. 
Blethen.  71)  Wash.  10  [180  Pac  618,  61  L.  R.  A. 
(N.  S.)  62S]." 

The  contract  made  here  was  In  violation  of 
the  terms  of  the  statute,  and  this  action  Is  an 
attempt  on  the  part  of  the  appellant  to  en- 
force. In  his  favor,  on  illegal  contract,  which 
he  made  with  the  respondents.  This  he  may 
not  do. 

We  are  satisfied  that  the  trial  court  pn^- 
erly  sustained  the  demurrer,  and  the  ]udg- 
ment  Is  therefore  affirmed. 

ELLIS,  0.  J.,  and  FULLBRTON,  PARK- 
ER, and  HOLCOMB,  JJ.,  concur. 


CARSTENS  et  al.  v.  NTJT  HOUSE. 
(No.  13677.) 

(Supreme  Court  of  WaBhiogton.   April  30, 
1917.) 

1.  Principal  and  Aqent  «ss>23(l)  —  Bx- 
iBTENCB  or  Agkhcy— ScmoixHOT  or  Evi- 
dence. 

In  an  action  by  dealers  In  peanuts  airainst 
a  company  dealing  in  peanuts,  on  an  assigned 
claim  for  the  price  of  peanuts  sold,  wherein 
defendant  company  claimed  commissions  due  it 
iu  excess  of  the  amount  it  owed,  evidence  held 
sufficient  to  support  the  conctusion  that  de- 
fendant company  was  in  fact  at  ail  times  acting 
for  plaintiffs'  predecessor  in  selling  peanuts,  and 
not  for  itself. 

lEA.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f  41.] 


2.  Pbinoipal  and  AaXNT  ^»81(1)— Right  to 

COIOCISSIONS. 
A  company  which  sold  peanuts  through  an- 
other company  acting  as  broker,  and  the  as- 
signees of  the  selling  company,  it&  successors 
in  interest,  against  the  broker  company's  claim 
for  commisfli(mB  could  not  avail  themselves  oc 
the  fact  that  the  broker  company  inade  sales 
in  its  own  name.  _ 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  194.] 

3.  Prikcipal  and  Agent  ^81(2>— Right  to 
Commissions  —  Pboof  of  Fihanciai.  Be- 

8P0N8IBIIJHT  OF  Jt*UBCaA83EBa. 
In  an  action  for  the  price  of  peanuts  by  the 
assignees  of  a  company  dealing  in  nuts  against 
another  company  so  dealing,  which  sought  to 
offset  commissions  duo  It  for  effecting  sales 
for  first  company,  where  the  evidence  war- 
ranted the  conclusion  that  the  first  company 
failed  to  consummate  sales  made  for  it  by  de- 
fendant company  for  reasons  apart  from  want 
of  financial  ability  on  the  part  of  the  purcfass- 
ers,  defendant  company  was  not  called  upon  to 
l>rove  the  financial  respoDsibllity  of  purchasers. 

4.  Evidence  «=»450(8)  —  Explanation  of 
Tbade  Tebm. 

In  such  action,  the  sale  contracts  referring 
to  the  quantity  scud  as  so  many  ears,  it  was 
competent  to  prove  that  the  meaning  of  the 
word  "car,"  in  the  trade,  was  a  carload  of  30.- 
000  pounds,  thereby  rendering  the  sale  contracts 
sufficiently  certain  as  to  quantity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  2073,  2074.] 

5.  Pleading  «=3330— Copt  of  Accoont^Bvi:- 
DENCB— Statute. 

Under  Rem.  Code  1915,  |  284.  providing 
that  the  court  may  order  a  further  account 
when  the  one  delivered  is  defective,  and  may 
order  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  famished,  where  the  account  fur- 
nished by  defendant  was  not  as  pardcular  as 
demanded  by  counsel  for  plaintiffs,  but  was  an 
account  which,  rend  in  connection  with  the  in- 
formation appearing  in  the  pleadijc^s  on  file, 
fully  informed  counsel  for  plaintiff  of  every 
fact  demanded  by  them  to  be  furnished,  the 
triid  court  properly  overruled  the  objectloiis  to 
the  introduction  of  defendant's  evidence  that 
the  account  was  defective. 

[Ed.  Note.— For  other  cases,  see  Pleadinff, 
Cent.  Dig.  8S  996-1002.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertsw.  Judge. 

Action  by  Thomas  Carstens  and  another, 
copartners  under  the  firm  name  and  style  of 
the  Pacific  Oil  Mills,  against  the  Nut  House. 
From  a  jnt^cment  for  defendant,  plalndffs 
appeal.  Affirmed. 

Halverstadt  &  Clarh^  of  Seattle,  for  AppA- 
lauts.  Hastings  &  Stedman  and  Bwli^  D. 
Colvin,  all  of  Seattle,  for  respondent 

PARKER,  J.  The  plaintiffs,  Thtmuu  Car- 
stens and  Herman  Meyer,  copartners  doing 
business  under  the  flim  name  of  Pacific  Oil 
Mills,  and  successors  In  Interest  by  assign- 
ment of  Pacific  Oil  Mills,  a  ccnporation,  com- 
menced this  action  In  the  anperlor  court  for 
King  county  seeking  recovery  of  $4,015  claim- 
ed as  the  purchase  price  of  peanuts  sold  by 
that  corporation  to  the  defendant,  the  Kat 
Bouse,  a  corporation,  during  the  months  of 
November  and  December,  1918,  and  the 
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month  ot  Juiiiafy,  19X4.  It  la  coDceOfid  by 
defendant  that  peanuts  of  that  total  value 
were  so  sold  to  It.  and  that  the  cUdm  there- 
for was  assigned  to  the  plaintiffs  by  the  Pa- 
clflc Oil  Mills,  ft  corporatloa,  before  the 
ctmimencement  of  this  action.  The  defend- 
ant alleges  that  before  such  asstgnment  was 
made  It  earned  the  Bum  V7,940  as  ctHnmls- 
slons  Id  selling  peanuts  for  Ftadflc  Oil  Mills 
In  Chicago  and  New  Tork  In  pursuance  of  a 
oommlssirai  contract  entered  into  between  It 
and  that  corporation,  whldi  earned  commis- 
sions the  d^endant  alleges  are  unpaid  and 
seeks  to  (rff^  the  same  against  the  claim  of 
the  plaintiffs  here  sued  upon.  So  the  real 
oontroversy  was,  uid  here  is,  over  the  com- 
mission claim  of  the  defendant.  The  trial  In 
Uie  superior  court  sitting  with  a  Jury  result- 
.ed  In  a  wrdict  in  favor  of  the  defendant  to 
the  effect  that  it  Is  entitled  to  have  Its  com- 
mission claim  offset  against  the  dalm  of  the 
plalntlflb,  and  that  snch  commission  claim 
exceeds  the  claim  of  the  plaintiffs.  Judg- 
ment was  accordingly  entered  that  plaintiffs 
recover  nothing  and  tbat  the  defendant  re- 
cover from  the  pletntiffs  its  costs  and  dis- 
bursements Incurred  in  this  action.  From 
this  Judgment  the  plaintiffs  have  appealed 
to  this  court. 

Padflc  Oil  Mills  was  a  corporation  engaged 
In  the  importation  and  wholesale  of  nuts  In 
the  city  of  Seattle  at  all  times  here  in  ques- 
tion prior  to  the  assignment  of  Its  claim 
against  respondent  to  appellants,  who  there- 
after did  business  as  copartners  under  the 
same  name.  Respondent  was  at  all  times 
here  Involved  engaged  In  the  nut  business  In 
Seattle,  but  on  a  much  smaller  scale  than 
that  of  appellants  and  their  predecessor,  Pa- 
cific on  Mills.  Millie  respondent  was  much 
the  smaller  concern  of  the  two,  it  apparently 
had  superior  selling  facilities  and  ■  advan- 
tages of  which  Paclflc  Oil  Mills  desired  to 
avail  Itself. 

The  principal  contentions  here  made  by 
appellants  have  to  do  with  the  suflBdency  of 
the  evidence  to  sustain  the  verdict  and  Judg- 
ment, whldi  questions  were  presented  to  the 
trial  court  by  motions  timely  made  therein. 
It  Is  insisted  In  that  behalf  that  there  was 
not  sufficient  proof  of  the  making  of  the  com- 
mission contract  between  respondent  and  Pa-, 
ciflc  Oil  Mills.  The  fact  of  the  making  and 
also  the  terms  of  that  contract  seem  to  us  to 
be  rendered  quite  certain  by  the  testimony  of 
the  respondent's  president,  if  he  is  to  be  be- 
lieved, the  furnishing  of  samples  by  Paclflc 
on  Mills  to  respondent,  and  certain  corre- 
spondence introduced  In  evidence.  The  con- 
tract so  appearing  contemplated  the  sale  of 
peanuts  by  respondent  for  the  Pacific  Oil 
Mills  in  Eastern  cities  and  that  respondent 
should  have  as  its  compensation  for  making 
snch  sales  an  amount  equal  to  the  excess 
over  six  cents  per  pound.  It  seems  quite 
clear  to  us  that  the  evidence  fully  warrants 
the  conclusion  as  evidently  reached  by  the 
Jury  that  this  contract  was  actually  entered 


into  aiid  that  iti  terms  wefe  as  *e  "have  Indi- 
cated. We  are  of  the  cplnton  tbat  there  was 
DO  failnra  of  proof  so  far  da  this  branch  of 
Hie  case  is  concerned. 

[1, 2]  It  Is  contended  that  there  was  a  fail- 
ure of  proof  of  the  malEing  of  sales  under  the 
oDmmisrioti  ctmtract  by  resixxideat.  This 
contention  seems  to  be  rested  lai^ly  upon 
the  fact  that  the  sales  were  made'by  respond- 
ent's representatives  In  Its  own  name  Instead 
of  the  name  of  Paclflc  Oil  Mills.  The  mak- 
ing of  sales  in  this  manner  without  disclosing 
the  name  of  Padflc  Oil  Mills  as  principal  was 
assented  to  by  it  up<Hi  being  fully  advised  of 
the  sales  being  so  made.  It  actually  uiade 
SMpmentB  In  accordance  with  some  (tf  these 
sales  and  received  the  whole  of  the  proceeds 
therefrom,  the  shlpm^its  being  made  by  Pa- 
cific Oil  Mills  In  the  name  of  respcmdent,  and 
remittances  in  payment  thereof  being  Im- 
mediately turned  over  to  Pacific  Oil  Mills 
when  received.  There  was  evidence  pointing 
to  a  special  reason  for  the  making  of  sales 
by  respondent  In  this  manner  without  dis- 
closing to  the  purchasers  the  principal  for 
whom  it  was  acting  and  that  this  manner  of 
making  the  sales  would  have  worked  to  the 
benefit  of  Pacific  Oil  Mills  In  Increasing  the 
quantity  of  sales  had  It  furnished  the  goods 
as  agreed  upon  by  it  la  the  commission  con- 
tract. Not  only  did  that  corporation  know 
of  the  reason  for  the  sales  being  so  made,  but 
evinced  a  ready  willingness  to  profit  thereby 
in  so  far  as  it  saw  fit,  or  was  able,  to  fur- 
nish the  goods  in  consummation  of  the  sales. 
The  conclusion  that  respondent  was  in  fact  at 
all  times  acting  for  Padflc  OU  Mills  and  not 
for  Itself  is  amply  supported  by  the  evidence. 
This,  we  think,  renders  It  plain  that  the  Pa- 
dflc  Oil  Mills,  and  also  appellants,  as  Its 
successors  in  Interest,  can  neither  avail  them- 
selves of  the  fact  tbat  the  sales  were  made 
In  respondent's  name.  We  have  had  occa- 
sion to  notice  tlie  law  relating  to  c<mtracts 
made  1^  agents  of  undisdosed  prlndpals  as 
being  in  harmony  with  this  condusion  In  our 
recent  dedsl(m  in  Padflc  Power  &  Light  Co. 
r.  White  et  aL,  164  Pac.  602.  This  is  not  a 
case  involving  ratiflcatttm  of  a  contract  made 
by  one  who  at  the  time  of  its  making  was  not 
In  tect  acting  for  the  one  sought  to  be  hdd 
upon  the  theory  ol  ratlflcatton,  as  counsel  for 
appellant  seem  to  argue,  dtlng  2  C.  J.  474. 
In  other  words,  we  have  here  a  case  where 
there  was  an  existing  principal  for  whom  the 
agent  aded  at  the  time  of  making  tlie  sales 
contracts,  though  sudi  prlndpal  was  not  dis- 
closed to  Uie  purchasers.  We  are  of  the 
opinion  that  there  was  no  teilure  of  proof  of 
the  fact  that  these  sales  contracts  were  the 
contracts  of  tlie  Padflc  Oil  Mills,  made  by* 
respondent  as  its  agent 

[3]  It  is  contended  that  the  proof  fails  to 
show  that  the  purchasers  to  whom  respond- 
ent claims  to  have  made  the  sales  were  will- 
ing and  able  to  consummate  the  sales.  That 
they  were  willing  to  consummate  the  sales 
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seems  to  find  ample  support  in  the  evidence. 
Indeed,  we  do  not  understand  that  It  Is  se- 
riou8l7  contended  to  the  contrary.  The  prin- 
cipal contention  In  this  hehalf  Is  that  the 
financial  ability  of  the  allied  porchaaers 
Is  not  aafflciently  prom.  We  may  cmcede 
that,  if  it  had  been  necesBarr  In  this  case  to 
make  such  proof,  the  evidence  might  be  con- 
sidered as  in  some  meoisnre  d^cioit,  but  it 
Is  plain  fran  the  evidence  as  a  wlutle  that 
the  Padfic  Oil  Mills  approved  the  sales  In  so 
far  as  the  financial  ability  of  tlie  purchasers 
to  pi^  for  the  goods  S(dd  is  conemied.  The 
evidence  Is  little  short  of  conclusive  that  the 
failure  of  appellants  to  consummate  tlie 
sales  made  in  Its  behalf  by  respondent  was 
not  because  of  its  belief  in  the  financial  In- 
abill^  of  the  purchasers.  We  have  already 
noticed  that  It  actually  did  eonstimmate  sales 
to  one  of  these  purchasers,  and  we  note  that, 
had  It  consummated  the  other  sales  made 
to  that  purchaser,  they  alobe  would  have 
earned  commissions  for  respondent  of  mudi 
greater  amount  thala  is  necessary  to  offset 
appellants'  dalm  a^lnst  It  The  evidence 
warntntB  the  conclusion  that  the  Padflc  Oil 
Mills  failed  to  consummate  the  sales  made 
for  it  by  respondent  for  reasons  wholly  apart 
fnm  want  of  financial  ability  on  the  part 
of  the  purchasers  and  for  reastms  for  which 
respondent  was  in  no  way  responsible.  The 
Jury,  we  think,  were  fiilly  warranted  In  con- 
cladlng,  as  it  evidently  did,  that  respondents 
made  the  sales  in  good  faith  and  in  compli- 
ance with  Its  commission  contract  with  the 
Padflc  Oil  MUls,  and  thereby  fully  earned 
commissions  at  -least  equal  to  the  amount  of 
appellants'  claim  against  it.  We  are  of 
the  opinion  that  the  condltloi^  of  the  proof 
upon  this  branch  of  the  case  was  such  that 
respondent  was  not  calied  upon  to  prove  the 
financial  responsibility  of  the  purchasers.  4 
R.  C.  L.  309. 

[4]  It  Is  further  contended  in  appellants' 
behalf  that  the  sale  contracts  procured  for 
it  by  respondent  are  too  indefinite  as  to 
quantity  to  support  recovery  of  commissions 
by  respondent,  In  any  event  except  In  so  far 
as  two  of  such  sales  were  consummated.  The 
sale  contracts  in  evidence  refer  to  the  quan- 
tity sold  as  so  many  "cars,"  manifestly  mean- 
ing so  many  carloads.  This  Is  the  manner 
of  describing  the  quantity  sold  in  each  par^ 
tlcular  sale  contract.  Testimony  was  receiv- 
ed showing  that  "car"  or  "carloads,"  with 
reference  to  merchandise  of  this  character 
which  Is  measurable  by  weight,  means  to  the 
trade  approximately  30,000  pounds.  It  was 
competent  to  so  prove  the  meaning  of  the 
word  "car"  as  used  in  the  sale  contracts  and 
'thereby  render  the  sale  contracts  sufficiently 
certain  as  to  quantity.  12  Gyc.  1085;  Bul- 
lock V.  Finley  (0.  28  Fed.  514 ;  Indian- 
apolis Cabinet  Co.  t.  Berrman,  7  Ind.  App. 
462,  34  N.  B.  B78^ 


Manifestly  in  the  making  of  ttiese  sales  the 
quantity  to  be  furnished  under  each  particu- 
lar contract  did  not  call  for  very  exact  meas- 
uremoit  until  it  became  necessary  to  com- 
pute tlie  exact  total  purchase  price.  For  the 
latter  purpose  of  course,  the  quantity  was 
contemplated  to  be  determliud  with  exacl> 
ness.  which  could  be  dtma  by  determining  the 
total  exact  weight  when  shipment  wonld  be 
made  in  pursuance  of  the  sale  oootract,  the 
price  per  pound  being  agreed  upon.  We  are 
of  the  opinloa  that  all  qneattons  of  fact,  the 
proof  of  whldi  counsel  for  aiv^lant  dul- 
lenged  the  sulBdaicy  of,  were  properly  left 
for  detemdnation  by  the  Jury,  and  tbat 
none  of  such  questions  could  be  pn^ierly  de- 
termined    the  court  as  quesUons  of  law. 

[f ]  It  Is  contended  by  counsel  for  appel- 
lant that  the  trtal  court  erred  in  admitting  in 
evidence  testimony  to  show  the  making  of 
the  sales  In  question  because  prior  to  the 
trial  of  the  case  they  had  demanded  of  coun- 
sel for  respondent  a  bill  of  particulars  In  re* 
sponse  to  whicih  respondent  furnished  a  Ml! 
of  parttcnlars,  but  somewhat  defective  we 
may  admit  ft^  argument's  8ak&  Gotmsel 
invoke  the  providons  of  section  284,  Rem. 
Code.  WliUe  that  section  se^s  to  contem- 
plate the  exdusion  of  evidfnce  of  items  of 
account  when  not  stated  in  the  complaint  or 
in  a  Mil  of  particulars  when  demanded,  It 
also  provides  that,  In  case  the  account  is 
defective,  the  court  "may  order  a  further 
account"  Counsel  for  appellant  did  not 
ask  for  any  such  order  at  any  time  prior  to 
trial,  though  the  statement  of  Items  was  fur- 
nished five  weeks  before  the  trial,  simply 
making  their  objections  to  the  Introdnctlon 
of  evidence  upon  the  trial.  While  the  ac* 
count  furnished  was  not  as  particular  as  de- 
manded by  counsel  for  appellants,  It  was  an 
accoimf  which,  read  in  coonectlon  with  the 
Information  appearing  In  the  pleadings  on 
file,  fully  informed  counsel  for  appellants  of 
every  fact  demanded  by  them  to  be  furnished. 
Under  these  circumstances  we  are  dearly 
of  the  opinion  that  the  trial  court  did  not  err 
in  overrullug  the  objections  to  the  Introduc- 
tion of  the  evidence  upon  this  ground. 

Finally  It  is  contended  in  appellants*  be- 
half that  the  trial  court  erred  In  giving  cer- 
tain Instructions  and  in  refusing  to  give  cer- 
tain others  requested  by  tliem.  What  we 
have  already  said  disposes  of  some  of  the 
questions  so  raised.  ■  Otherwise  we  think  the 
rulings  of  the  court  upon  the  Instructions 
were  wholly  without  prejudice  to  the  rights 
of  appellants  and  do  not  call  for  further 
discussion  here. 

We  are  quite  clear  that  appellant  has  had 
a  fair  trial  free  from  prejudidal  error. 

The  Judgment  Is  affirmed. 

EIXIS.  O.  J.,  and  MOUNT  and  HOL- 
COMB,  JJ.,  concur. 
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BOERINOA  T.  P£RRY.    (Now  13716.) 

(Saprraae  Ooort  of  Wnshington.   April  SO, 

1917.) 

1.  PnmiBBS  *=»27(1)— Pbesebvihg  PEiiaoNAi, 
CnABACTER— Form  of  Aokeehent. 

An  agreement  that  chattela  aflbed  to  realty 
Bball  retain  8  personal  character  may  ffomal^ 
be  either  in  writins  or  parol. 

[Bd.  Note.— For  other  caaaa,  see  Fixtures, 
Cent.  Dig.  |  5.]  ' 

2.  FiXTUBEB  ^=»27(1)— PbKSEBVIIIG  PiBaONAL 
CHABACTEB  BT  AaBSBVENT. 

The  rlKht  to  preserve  pmooal  character  <^ 
fixtures  by  agreement  ia  limited  to  chattels  at- 
tached to  realty  in  such  a  manner  that  they 
may  be  detached  without  destrojinir  or  material- 
ly injuring:  either  chattel  or  realty. 

[Ed.  Note.— Fur  other  caaai,  see  Fixtures, 
Gent.  Dig.  i  S.] 

5.  FXXTDBES  ^>8&<2)— BlTWKES  MOKFOAOOB 
AND  MOBTaAaEB  OF  CHATTELS. 

The  giving  of  a  chattel  mortgage  on  Bztures 
1b  sufficient  evidence  of  intention  that  they  shall 
retain  their  personal  character. 

[Ed.  Note.— For  othw  cases,  lee  Fixtures, 
Cent.  Dig.  H  73.  74.] 

4.  CBATm.  MOBTOAOU  ^a»l{SO(l)— FlUITO— 

Notice  to  Thibd  Pbbsons. 

Kilin?  of  chattel  mortgage  under  Rem.  Code 
ID15,  S  ff(>62.  making  such  Slinf;  "full  and  suffi- 
deot  notice  to  all  the  world  of  the  existence  and 
conditions  thefectf,"  imports  as  much  as  actual 
notice  of  all  its  ooaditioDS,  including  the  agree- 
ment that  the  property,  though  affixed  to  the 
realty,  fthalt  be  personal,  and  a  subsequent  pur- 
chaser of  the  land  cannot  dalm  as  an  Innocent 
purchaser. 

[Kd.  Note,— For  other  cases,  see  Chattri  Mort- 
gages.  Cent.  EHg.     24&-248,  252.] 

6.  Public  Lands  €=>13&— IHcsbbt  Land  Es- 

TRT  —  Fixtures— Chattel  MoBrQAQE— Sub- 

SEQUENT  BnTRTMAN. 

Where  an  entryman  on  desert  land  installed 
an  Irrigation  [^pe  lide,  and  give  a  chattel  mort- 
gage thereon,  the  mortgage  being  duly  filed,  the 
mor^ogee  could  foreclose  against  defendant,  who 
had  obtained  possession  of  the  land  and  improve- 
ments in  a  contest  of  the  mortgagor's  entry, 
defendant  not  being  an  innocent  purchaser,  and 
the  mortgage  showii^  the  parties'  intttit  to  treat 
such  fixtures  as  perstmalty. 

[Ed.  Note.— For  other  casesi  see  Public  Iduids, 
Cent.  Dig.  8§  364-866.] 

X)epartm«it  2.  Appeal  from  SuperlOT 
Court,  Yakima  Oonnty;  Tbom&s  E.  Grady. 
Judge. 

Action  by  George  Boerlnga  against  John 
M.  Perry.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  In  part,  with  dl- 
rectioQB. 

W.  A,  Fnnk,  of  Sunnyslde,  for  appellant 
Lynch  &  Chesterley,  of  North  Yakima,  for 
respondent. 


ITOLCOMB,  J.  Appellant  brought  actl<»i 
to  foreclose  a  chattel  mortage  given  by  de- 
fendant, Thomas  S.  Sewell,  to  plaintiff,  upon 
a  certain  pumphouse  and  motor  and  all  pipe 
and  all  improvements  of  every  kind  and  na- 
ture, excepting  one  pomp,  located  on  the 
southeast  quarter  of  the  northwest  quarter 
of  section  30,  township  10  north,  range  22 


east,  W.  M.,  In  Yakima  county,  Wa^.,  to 
secure  the  pAyment  to  appellant  of  a  prtHuls- 
sory  note  for  the  sum  of  ¥1,900,  with  interest 
at  the  rate  of  10  per  cent  per  annum  ac- 
cording to  the  terms  and  conditions  of  a 
promlsaory  note  dated  July  1,  1912,  signed 
by  the  mortgagor,  due  one  year  after  date. 
At  the  time  of  the  execution  of  tlie  note  and 
mortgage  on  July  1,  1012,  Sewell  was  in  poe- 
sesslon  under  a  desert  land  ratry  of  the  land 
described,  and  the  money  was  borrowed  for 
the  purpose  of  buying  the  pipe,  pumphouse 
and  motor,  and  installing  the  same  to  irri- 
gate tlie  land.  The  pumphouse  and  motor 
were  not  situated  on  the  desert  laud  claim. 

itowell  paid  ncme  of  the  principal  or  in- 
terest of  the  debt,  and  on  July  3,  1912,  im- 
mediate after  the  maturity  of  the  note  and 
mortgage,  respondent  Perry  t)egan  a  oontest 
of  the  entry  against  Sewell,  wbl<A  was  prose- 
cuted In  the  federal  land  Office.  Sewell 
made  default  In  the  contest  Perry  was  giv- 
en the  preference  right  of  entry,  and  there- 
upon entered  the  same  as  a  desert  land  en- 
try. This  action  was  begun  on  April  12, 1916. 
Perry  was  made  a  party  to  the  action  as 
claiming  some  right  title,  or  Interest  in  and 
to  the  mortgaged  property,  alleged  to  be  sub- 
ordinate and  subject  to  ttie  claim  or  interest 
of  appellant  and  his  lien  under  the  mort- 
gage. 

It  appears  from  the  evidence  that  Sewetl 
abafidoned  the  premises  and  did  not  remov4 
the  pipe  during  bis  term.  He  bad  the  right 
of  possession  ot  the  land  in  question  under 
bis  desert  land  entry  at  the  time  the  allied 
chattel  mortgage  waa  executed,  but  forfeited 
his  right  of  entry  and  never  claimed  the  pipe. 
It  appears  also  that  the  pipe  was  Joined  to- 
gether in  one  continuous  line  and  placed  in 
the  soli  on  the  land  In  question,  the  most  of 
it  being  completely  buried,  but  a  small  part 
of  It  being  left  uncovered. 

The  trial  court  found,  among  other  things, 
that  Sewell  procured  the  pipe  and  Installed 
tt  upon  the  land  In  construction  of  an  irri- 
gation system  which  was  of  a  permanent  na- 
ture, and  further  found  that  all  the  pipe  line 
situated  upon  the  premises  Is  appurtenant  to 
the  fee  of  the  premises  and  fixtures  thereon, 
rpon  these  findings  he  concluded  that  the  pipe 
line  on  the  land  mortgaged  to  appellant  was 
part  and  parcel  of  the  realty  and  free  from  the 
lien  of  the  plaintiff  as  sat  up  in  his  couq)laint, 
and  that  the  ft>reclosnre  proceedings  should 
not  Include  any  pipe  or  pipe  lines  upon  the 
described  pranlses.  The  question  to  be  de* 
termlned  is  whether  the  pipe  mortgaged  to 
appellant  became  real  estate  or  remained  a 
personal  chattel  under  the  chattel  mortgage 
and  subject  to  the  lien  thereof. 

It  is  contended  by  respondent  that,  inas- 
much as  the  pipe  was  nnbedded  In  the  soil 
and  became  a  start  of  the  permnnoit  system 
of  Irrigation  attached  to  the  soli,  tt  is  there- 
fore a  fixture  and  real  estate,  and  cannot  be 
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Digitized  by 


Google 


774 


104  PACIFIC  BSPORTBB 


(Waih. 


subject  to  a  diattel  mortga(r&  This  condi- 
tion 18  Important  only  to  determine  whether 
or  not  property  which  may  be  considered  real 
or  personal  property  Is  one  or  the  other  ao- 
cordtns  to  the  acts  of  the  parties,  In  the  ab- 
sence of  an  agreement  relating  thereto. 

[1]  Generally  speaking,  an  agreemrat  that 
chattels  afliied  to  realty  shall  retain  a  per- 
sonal character  may  be  either  In  writing  or 
parol.  Broaddus  v.  Smith,  121  Ala.  335,  26 
South.  34,  77  Am.  St.  Rep.  61;  Tyson  v.  Post, 
108  N.  Y.  217,  15  N.  E.  316,  2  Am.  St.  Rep. 
409 ;  Western,  etc.,  Railroad  v.  Deal,  90  N.  C. 
110. 

[2]  In  general  It  may  be  said  that  almost 
anything  affixed  to  realty  may  by  agreement 
be  treated  as  i)erBona]ty.  Thas  U  has  been 
held  that  houses  and  other  buildings,  mA- 
chlnery,  railroad  tracks,  nursery  stock,  and 
indeed  practically  everything  which  before 
annexation  was  personal  property  may  still 
retain  their  chattel  character  by  an  agree- 
ment to  that  effect.  But  the  right  to  pre- 
serve the  personal  character  of  fixtures  by 
agreement  is  limited  to  chattels  whidi  are 
attached  to  the  realty  In  such  a  manner  that 
they  may  be  detached  without  being  destroy- 
ed or  materially  injured  or  without  destroy- 
ing or  Doaterlally  injuring  the  realty  to  which 
they  are  attached.  Henkle  v.  Dillon,  15  Or. 
610,  17  Pac  14S;  Ford  v.  Oobb,  20  N.  T.  344; 
Eaves  v.  Estes,  10  Kan.  314,  15  Am.  R^. 
345;  Western  Union  Tel.  Co,  v.  Burllagton, 
etc.,  Hy.  Co.  (C.  C.)  11  Fed.  1 ;  Sword  v.  Low, 
122  III.  487,  13  IN.  E.  826 ;  German  Savings 
&  Loan  Society  v.  Weber,  16  Wash.  96,  47 
Pac.  224,  38  L.  R.  A.  267. 

In  the  last-dted  case  this  court  htid,  in 
conformity  witb  the  great  weight  of  author- 
ity, that: 

"Whether  finttures  attached  to  real  estate 
should  be  regarded  as  peraonalty  or  realty  la 
largely  governed  by  the  intention  of  the  con- 
tracting parties,  even  so  far  as  the  rights  of  a 
former  mortgagee  are  concerned,  subject  to  the 
limitation  that  the  Qxtures,  which,  but  for  the 
stipulation,  would  be  regarded  as  realty,  can  be 
removed  only  when  such  removal  can  be  ejected 
without  Injury  to  the  real  estate."  Syllabus. 

And  in  the  course  of  the  opinion  language 
from  the  case  of  Ford  v.  Cobb,  20  N.  Y.  344, 
was  quoted  with  approval,  as  follows: 

"But  it  Is  otherwise  with  things  which,  being 
originally  personal  in  their  nature,  are  attached 
to  the  realty  in  such  a  m&nner  that  tlicy  may  be 
detached  without  being  destroyed  or  materially 
injured,  and  without  the  destruction  of  or  ma- 
terial injury  to  the  things  real  with  which  they 
arc  connected,  though  their  connection  with  the 
land  or  other  real  estate  in  such  that,  in  the 
absence  of  an  agreement  or  of  any  special  rela- 
tion between  the  parties  in  interest,  they  would 
be  a  part  of  the  real  estate." 

Of  course,  as  was  observed  In  Blnkley  v. 
Forkner,  117  Ind.  176,  181,  19  N.  E.  753,  755 
(3  L.  R.  A.  33): 

"  •  *  •  If,  in  the  course  of  constructing  a 
house,  brtcfc  should  be  placed  in  the  walls,  and 
joists  and  beams  in  thdr  proper  places,  the  brick- 
maker  and  sawyer  would  not  be  permitted  to  de- 
spoil the  housA  by  asaertiDg  an  agreement  with 
the  owQ^r  that  tiie  bride  and  beams  were  to  re- 


tain their  character  as  personalty  notwithstand- 
ing their  annexation.  •  •  •  But  whea  diat- 
teLa  are  of  such  a  character  as  to  retain  their 
identity  and  distinctive  characteristics  after  an- 
nexatiiHi,  and  do  not  thereby  become  an  esaeo- 
tial  part  of  the  bulling,  so  tbat  the  removal  of 
the  chattels  will  not  materially  injure  the  build- 
ing, nor  destroy  or  unnecessarily  impair  the 
value  of  the  chattels,  a  mutual  agreement  in  re- 
spect to  the  manner  in  which  the  chattels  shall 
be  regarded  after  annexation  will  have  the  ef- 
fect to  preserve  the  personal  character  of  the 
property  between  the  parties  to  the  agreement." 

It  has  been  held  In  many  cases  that,  if 
competent  parties  make  an  express  agree> 
ment  that  fixtures  shall  retain  their  charac- 
ter as  chattels,  there  can  be  no  doubt  that 
the  agreement  is  binding  as  between  the  par- 
ties thereto.  Badger  v.  Batavia  Paper  Mfg. 
Co.,  70  111.  302;  Kaestner  v.  Day,  65  111. 
App.  623. 

[3]  And  where  one  purchases  nn  article 
to  be  anoQxed  to  the  freehold  which,  from 
Its  character,  may,  Atter  annexation,  be 
either  realty  or  personalty  according  to  the 
intention  of  the  parties,  the  giving  of  a  chattel 
mortgage  thereon  to  the  seller  is  sufficient 
evidence  of  an  Intention  that  the  fixture  shall 
retain  its  character  as  personalty.  Eldwards. 
etc.,  Lumber  Co.  v.  Rank,  57  Neb.  323,  77 
N".  W.  765,  73  Am.  St.  Rep.  514 ;  Arlington, 
etc.,  Elevator  Oo.  v.  Yates,  57  Neb.  286,  77 
N.  W.  677. 

An  agreement  tbat  the  fixture  shall  retain 
its  personal  character  Is  said  to  be  implied 
from  the  mere  giving  of  a  chattel  mortgage. 
Sowden  V.  Craig,  26  Iowa,  156,  96  Am.  Dec. 
125;  Campbell  v.  Roddy,  44  N.  J.  Eq.  244. 
14  Atl.  270,  6  Am.  St.  Rep.  889;  Ford  v. 
Cobb.  20  N.  Y.  344 ;  Tibbetts  v.  Home,  65  X. 
H.  242,  23  AU.  145,  15  L.  R.  A  56,  23  Am. 
St.  Rep.  31 ;  Tlfft  V.  Horton.  53  N.  Y.  377, 
13  Am.  Rep.  537;  Eaves  v.  Estes,  10  Kan. 
314,  15  Am.  Hep.  345 ;  Sword  v.  Low,  122  III. 
487,  13  N.  E.  826;  Blnkley  v.  Forkner.  117 
Ind.  178,  19  N.  B.  753,  3  L.  R.  A.  33 ;  War- 
ner v.  Kenning,  25  Minn.  173;  Burrill  v.  Wil- 
cox Lumber  Co.,  65  Mich.  571,  32  N.  W.  824 ; 
Henkle  v.  Dillon,  15  Or.  610,  17  Pac  148; 
Andrews  v.  Chandler,  27  111.  App.  103 ;  Mil- 
ler V.  Griffin,  102  Ala.  610,  15  South.  23& 

It  is  therefore  well  settled  as  between 
Sewell  and  appellant  that  the  status  of  the 
pipe  mortgaged  to  appellant  whs  fixed  as  a 
chattel. 

The  difficulty  Is  in-  determining  the  effect 
of  this  agreement  as  to  third  partis ;  for  It 
is  also  wedl  settled  that,  while  parties  them- 
selves may  make  almost  any  agreement  they 
wish  as  to  the  personal  character  of  fixtures, 
yet  such  an  agreement  does  not  in  .most  cases 
affect  the  rights  of  third  persons  who  are 
not  parties  to  the  agreement  To  what  extent 
third  parties  are  bound  Is  a  question  depend- 
ing upon  the  nature  of  the  agreement  and  the 
relation  of  the  parties.  The  statement  made 
1q  some  cases  that  an  agreement  cannot 
change  the  character  of  the  property  so  far 
as  third  parties  are  concerned  is  true  only 
to  a  limited  ect^it.    Kaestner  y.  Day,  63 
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111.  App.  623.  If  the  rights  of  Innocent  third 
parties  will  not  be  prejudiced,  fixtures  may 
retain  their  chattel  character.  Edwards,  eta, 
Lumber  Co.  t.  Rank,  57  Neb.  S23,  77  N.  W. 
765,  73  Am.  St.  Rep.  514. 

[4]  In  cases  where  the  rights  of  claimants 
of  fixtures  depend  upon  notice  to  adverse 
claimants,  there  is  a  considerable  variety  of 
opinion  as  to  the  effect  of  recording  alone, 
as  Importing  notice,  much  depending,  of 
course,  upon  the  language  of  statutes  in- 
volred.  19  Cj-c  1054.  As  to  such  notice 
nur  statute  relating  to  the  filing  or  record- 
ing of  chattel  mortgages  provided,  in  section 
3662,  Rem.  Code,  that  every  such  mortgage 
Bled  and  indexed  In  pursuance  of  this  act 
"shall  be  held  and  considered  to  be  full  and 
sufficient  notice  to  all  the  world,  of  the 
existence  and  conditions  thereof."  The  effect 
of  this  provision  Is  that  the  due  filing  of  a 
chattel  mortgage,  as  was  the  case  here,  Im- 
ports as  much  as  actual  and  positive  notice 
of  the  mortgage  and  of  all  its  oondUions  to 
all  persons  dealing  with  the  chattel  there- 
after. 

[6]  Respondent  dtes  authoriUes  to  the  ef- 
fect- that  a  SQbsequent  purchaser  for  value 
la  an  Innoceint  purchaser,  and  that  fixtures 
attached  to  the  soil  are  real  estate  and  not 
subject  to  a  chattel  mortgage  seeking  to  bold 
a  lien  theremi  as  a  chattel.  That  is  true 
where  a  subsequent  purchaser  for  value 
baa  no  notice  either  actual  or  constructive 
or  notice  such  as  our  statute  provides  which 
is  equivalent  to  actual  notice  that  the  prop- 
erty in  question  lias  been  agreed  and  deter* 
mined  to  be  diattel  property.  The  respotid- 
ent  here  is  not  an  innocent  purchaser  for 
value.  He  is  merely  a  subsequent  occu- 
pant of  the  same  real  estate.  He  has.  It  Is 
true,  tiie  right  of  possession,  which  cannot 
be  questioned  of  the  real  estate  and  of  all 
the  real  estate  comprises.  His  r^ht  of  pos- 
sessloD  of  the  real  estate  has  been  granted 
by  the  national  government  and  is  superior 
to  the  rights  of  all  others  as  to  the  land 
Itself  and  Its  enjoyment.  But  the  rusiwndcnt 
had  notice  by  the  filing  of  the  chattel  more- 
gage  that  the  pipe  embedded  and  Installed 
in  the  land  was  chattel  property  upon  which 
the  appellaut  had  a  Uen  by  his  chattel  mort- 
gage. The  ret^iondent  has  bought  nothing, 
lie  Is  not  an  innocent  purchaser  of  anything. 
While  the  former  entiyman  and  possessor  of 
the  land  under  the  desert  land  entry  was  in 
possession  he  could  contract  with  reference 
to  chattels,  fixtures,  and  Improvements  there- 
on in  all  respects  under  the  local  law,  and 
his  contracts  would  be  enforced.  He  could 
hare  removed  the  pipe  mortgaged  or  any 
other  fixture  which  he  placed  upon  the  land 
prior  to  his  abandonment  or  his  r«noval 
from  the  land. 

Und»  the  £act8  and  drcumstances  shown 
we  are  Impelled  to  the  conclusion  that  the 
pipe  mortgaged  ma  by  Tirtoe  ttiereof  agreed 
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by  the  former  entryman  and  possessor  of  the 
desert  land  entry  to  be  (^att»l  property,  and 
not  a  part  of  the  real  estate. 

Notwithstanding  the  fact  that  he  made 
what  Is  called  three  years'  proof  under  which 
he  proved  the  methods  by  which  he  had  at- 
tempted to  reclaim  the  land  and  included  in 
bis  Improvements  the. pipe  purchased,  that 
must  be  taken  and  understood  to  have  been 
subject  to  the  Hen  which  be  had  theretofore 
vohintarlly  given  for  the  money  which  he  had 
borrowed  with  which  to  purchase  the  same. 
It  was  therefore  not  fraudulent  for  tiim  to 
make  such  pro<^  In  attempting  to  obtain  title 
to  the  land. 

Equity  and  good  congdenee  demand  that 
appellant's  mortgage  be  enforced  according 
to  its  terms.  It  may  be  said  in  opposition 
thereto  that  any  attempt  to  remove  the  pipe 
from  the  land  will  constitute  a  trespass 
against  the  possession  of  the  respondent,  and 
also  that  It  Is  impossible  to  remove  the  same 
without  Injury  to  the  freehold.  As  to  the 
first  proposition,  the  possession  by  the  re- 
spondent and  present  eutrymon  is  not  as 
yet  a  complete  and  permanent  possession, 
but  is  only  a  possession  depmdent  upon  his 
reclamation  ot  the  land,  and  compliance 
with  the  laws  relating  to  desert  entries.  In 
any  event  his  possession  can  only  be  pro- 
tected under  and  by  virtue  of  the  state  laws. 
These  guarantee  him  the  peaceable  posses- 
sion of  the  land  In  question  as  against  tres- 
pass or  unlawful  Intmslon.  It  Is  no  unlaw- 
ful intrusion  for  the  state  to  enforce  the 
rights  of  a  person  having  a  superior  and 
prior  right  to  chattel  property  rKnaloIug 
uimn  the  land. 

It  is  shown  by  the  evidence  that  the  pipe 
In  questlim  can  be  removed  without  perma- 
nent injury  to  the  real  estate.  Such  injury 
as  would  occur  would  be  temporary  only, 
and  that  could  be  avoided  by  removing  it  at 
a  time  when  the  land  Is  not  being  irrigated 
or  during  the  tall  and  winter  months.  Not- 
withstanding the  extreme  character  of  this 
case,  we  think  appellant  entitled  to  such  a 
decree. 

The  judgment  of  the  lower  court  will  be 
reversed  In  bo  far  as  it  decreed  that  appel- 
lant was  not  entitled  to  a  Judgment  of  fore* 
closure  against  the  pipe  described  In  the  chat^ 
tel  mortgage,  and  further  providing  for  the 
protection  of  the  rtehts  of  the  respondent 
in  the  matter  by  decreeing  that  the  pipe 
shall  only  1«  removed  at  a  time  when  there 
Is  no  Irrigation  being  done  upon  the  premises 
or  during  the  months  between  November  and 
March,  inclusive,  and  that  no  growing  tree 
shall  be  removed,  despoiled,  or  Injured  upon 
the  premises,  or  any  permanent  structure 
thereon,  and  that  the  soil  removed  shall  be 
restored,  in  as  good  condition  as  before. 

ELLIS,  G.  J.,  and  MOUNT,  FULL£RTON, 
and  PARKER,  JJ.,  concur. 
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BALOH  T.  STATE!  ex  rd.  OBIOSBY,  Oo. 

Atty.    (No.  7917.) 

(Supreme  Court  o£  Oklahoma.    Jan.  30.  1917. 
Behearing  Denied  May  15,  1017.) 

(SyUdbm  It  th«  Oourt.) 

1.  JUBT  «=>14{12)  —  TteAL  BT  —  AOnOIf  TO 

Abate  Nuisance. 
In  an  action  by  the  state  to  abate  a  public 
nuisance,  the  defendant  is  not  entitled  to  a 
jury  trial.  V 

[Ed.  Note.— F(»  other  cases,  see  Jury,  Cent. 
Dig.  §  78.] 

2.  EviDENCB  «=>322{2)  —  General  Bbpdta- 
noN. 

Evidence  a»  to  general  reputation  for  lewd- 
ness or  chastity  of  pprsons  who  frequent  a  place 
chared  to  be  a  house  of  prostitution,  and  also 
evidence  of  the  general  reputation  of  sucb  house 
as  being  a  place  of  pro8titnti(Hi,  held  to  be  ad- 
missible. 

[Bd.  Note.— For  other  cases,  aee  Evidence, 
Cent.  Dig.  §  1204.] 

3.  Nuisance  ®:=561— Public  Nuisance— Par- 
ticular Case. 

A  place  where  intoxicating  liquors  are  sold 
in  violation  of  the  law,  where  cigarettes  are  sold 
to  minors,  and  where  lewd  and  laRcivioua  per- 
sons congregate  for  the  purpose  of  indulging  in 
inunorality,  held  to  be  a  public  nuisance. 

[Ed,  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §S  142-151.] 

4.  Nuisance  ®=!>82— Abatement  bt  State- 
Civil  Action. 

A  public  nuisance  may  be  abated  by  a  civil 
action  brought  by  the  state  on  the  relation  of  the 
county  attorney  of  the  county  in  whicli  such  pub- 
lic nuisance  exists. 

IBS.  Note.— For  other  caaes,  see  Nuisance, 
Cent  Dig.  g  195.] 

Commissioners'  Opinion,  Division  No.  1. 
EiTor  from  District  Court,  Cleveland  Coun- 
ty; F.  B.  Swank,  Judge. 

Action  by  the  State  of  Oklahoma,  <m  the 
relation  of  J.  D.  Grlgsby,  County  Attorney 
of  Cleveland  County,  Okl.,  against  A.  R. 
Balch  and  others.  Judgment  for  plaintiff, 
and  defendant  A.  R,  Balch  brings  error. 
Modification  ordered  to  be  entered  of  record 
In  the  proceedings  below,  and  in  otlier  re- 
spects judgment  affirmed. 

W.  J.  Davidson,  o£  Oklahoma  City,  for 
plaintiff  in  error.  J.  D.  Origsliy,  Oa.  Atty., 
Ben  F.  WUliamg.  and  Jobm  E.  Luttrell,  all 
of  Norman,  for  def«idant  In  erron 

STEWART,  C.  The  parties  hereafter  will 
be  designated  as  in  the  court  below.  Tlie 
county  attorney  of  Cleveland  county  brought 
an  action  In  the  name  of  tbe  state  of  Okla- 
homa against  A.  B.  Balch  and  others  for  tbe 
purpose  of  abating  a  public  nuisance  alleged 
to  be  ■  maintained  by  the  defendants  in  the 
town  of  Moore,  Cleveland  county,  OkL,  the 
petition  averring  that  a  building  in  which 
the  said  A.  B.  Balch  nmducted  a  grocery 
store  was  used  by  A.  B.  Balch  for  the  pur- 
pose of  selling  Intoxicating  liquors ;  that  In- 
toxicating liquors  were  sold  on  said  prop- 
erty;   and,  further,  that  a  platform  was 


ereeted  near  said  bnlldliig  and  a  aeries  of 
dances  conducted  thererai  Ae  defendant^ 
for  tbe  purpose  ot  drawing  crowds  Into  tbe 
place  ot  bosinesa  in  ordw  that  Intozicatiiig 
liquors  and  imitations  thereof  and  substi- 
tntes  therefor  might  be  sold  to  the  patrons 
of  the  dance;  that  among  the  r^lar  at- 
tendants at  said  dances  were  two  womoi  of 
untibas^  and  lewd  charactw,  known  as  Kale 
and  Babe,  who  frequented  tbe  store  belong- 
ing to  defendant  Balch,  being  seen  often  ia 
the  company  of  and  In  bed  with  men  ot  ques- 
tionable diaracter;  that  the  said  Kate  and 
Babe  conducted  themsetves  In  a  lewd  and  li- 
centious manner  in  and  about  said  building 
and  premises,  and  ttiat  mm  who  frequented 
audi  resort,  visiting  with  Kate  and  Babe, 
would  curse  and  swear  in  loud  and  bolster^ 
ous  manner  In  the  hearing  of  women  and 
children;  that  people  would  congregate  at 
said  store  and  bec<Hue  drunk  and  imbibe  in- 
toxicating liquors  sold  in  said  store;  tliat 
cigarettes  were  sold  to  minors  In  violation 
of  law ;  that  the  general  reputation  of  such 
place  of  business  was  that  of  a  place  where 
lewd  men  and  women  would  resort  for  the 
purpose  of  unlawful  cohaUtatlon  and  sexual 
Intercourse;  that  said  place  was  an  nndt 
place  for  women  and  cblldren  to  purchase 
groceries,  or  for  other  purposes;  that  tbe 
same  was  an  Immoral  resort  and  a  public 
nuisance,  and  the  conduct  of  the  said  Kate 
and  Babe  and  others  who  frequented  the 
store  was  outrageous  to  pi^Uc  morals  and 
public  decency.  The  plaintiff  prayed  for  a 
temporary  Injunction  restraining  the  defend- 
ants and  all  of  them  from  opening  or  con- 
ducting said  store  or  building,  or  permitting 
any  one  else  to  nrnduct  same,  and  that  same 
should  be  placed  in  the  hands  of  the  sheriff 
of  Cleveland  county  and  closed  until  final 
bearing  in  the  matter;  that  upon  final  hear- 
ing, the  injunction  be  made  perpetual,  and 
for  general  and  special  relief.  A  hearing 
was  had  In  chambers  brfore  the  county  judge 
of  Cleveland  county,  In  the  absence  of  the 
district  judge  from  said  county,  and  upon 
the  affidavits  of  numerous  citizens  residing 
at  said  town  of  Moore  and  In  the  vicinity 
thereof;  tbe  county  judge  granted  a  tempo- 
rary Injunction  and  order  abating  said  nui- 
sance and  closing  the  store.  Afterwards  the 
defendants  made  application  before  the  Judge 
of  the  district  court  In  chambers  asking  for 
a  vacation  of  the  temporary  Injunction.  Aft- 
er hearing  on  said  application,  the  district 
Judge  modified  the  temporary  order  before 
made  to  read  as  follows: 

"On  consideration  of  said  motion  and  hnug 
fully  advised  in  the  premises,  it  is  now  onlered 
by  the  court  that  the  said  temporary  injunction 
tie  modified  to  the  extent  that  the  said  defend- 
ant A.  R.  Balch  is  hereby  permitted  to  open 
and  conduct  his  said  storeroom  in  what  is  known 
as  the  Courtney  Buildinp  in  said  town  of  Monre, 
in  Cleveland  county,  Okl.,  and  to  make  regnlar 
and  lawful  sale  of  merchandise'  tbereip  contained 
until  the  1st  day  of  November,  1915,  and  it  is 
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the  further  order  of  this  court  apon  the  execu- 
tion of  bond  of  said  A.  R.  Balch  in  the  sum  of 
$1,000,  with  sufficient  surety  to  be  approved  by 
the  court  clerk  of  Cleveland  county,  Okl.,  on 
the  condition  that  during  said  time  said  defend- 
ant A.  R.  Balch  either  b;  himself  or  by  hie 
agents  or  serranta  shall  not  violate  the  prohibi- 
tory liquor  law  or  anj  other  laws  of  the  state 
of  Oklahoma  on  or  about  aaid  premises," 

The  defendants  afterwards  filed  answer, 
denying  the  aUegatl<»ui  contained  In  plain- 
tiff's petition,  except  the  allegation  that  the 
sidd  defmdant  A.  R.  Baldi  was  using  said 
premises  for  the  purpose  at  condactlng  a  re- 
tall  grocery  and  general  store. 

l%e  cause  came  on  for  hearing  at  the  regu- 
lar term  of  the  conrt,  and  after  the  introdnc- 
tton  of  testimony  on  the  part  of  both  the 
plaintiff  and  defendants  the  court  found  for 
the  plahitlff  and  against  the  defendant  A,  R. 
Balch;'  Ole  court  making  the  following  or- 
der and  decree: 

"Thereupon  it  was  cooddered,  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  tem- 
porary Injunction  heretofore  made  herein  be, 
and  the  same  hereby  is,  made  permanent  as 
uminat  said  defendant  A.  R.  Balch.  and  that  the 
storeroom  at  said  defendant  A.  R.  Balch  de- 
scribed in  said  petition  be  ordered  closed  fay 
the  sheriff  of  Cleveland  county,  Okl.,  and  plain- 
tiff have  judgment  against  defendant  to  pay  all 
costs  of  this  action,  taxed  at  $  ." 

Motion  for  new  trial  having  been  dniy 
filed,  overruled,  and  exceptions  saved,  the 
defendant  A.  R.  Balch  appeals  to  this  court. 

The  defendant  urges  in  his  brief  the  fol- 
lowing assignments  of  error:  (1)  Error  of 
the  trial  court  in  denj'lng  the  plaintiff  in  er- 
ror a  trial  by  Jury.  (2)  Error  of  the  trial 
court  in  overruling  the  demurrer  of  plaintiff 
in  error  to  the  evidence  introduced  on  be- 
half of  the  state  of  Oklahoma,  plaintiff  be- 
low. (3)  Error  of  the  trial  court  In  the  ad- 
mission of  evidence  offered  by  defendant  in 
error  and  objected  t6  by  plaintiff  In  error. 

(4)  Error  of  the  trial  court  In  the  rejection 
of  testimony  offered  by  plaintiff  In  error. 

(5)  Error  of  the  trial  court  In  rendering 
Judgment  for  defendant  in  error  and  against 
plaintiff  In  error.  (6)  Error  of  the  trial 
court  in  rendition  of  final  Judgment  made  by 
It  by  exceeding  the  Jurisdiction  of  the  dis- 
trict court  In  declaring  the  storeroom  of  the 
plaintiff  In  error  a  nuisance  and  ordering 
the  same  to  be  closed  by  the  sheriff  of  Cleve- 
land county. 

[1]  The  objection  of  defendant  to  the  refus- 
al of  the  court  to  grant  a  trial  by  Jury  is  not 
tenable.  It  Is  settled  law  In  thl.<{  state  that 
the  constitutional  provlston  declaring  that 
the  right  of  trial  by  Jury  shall  be  and  remain 
Inviolate  refers  to  the  right  of  trial  by  Jury 
as  the  same  existed  under  the  law  of  the  ter- 
ritory of  Oklahoma  prior  to  the  time  of  the 
adoption  of  the  Constitution.  In  re  Byrd, 
31  Okl.  649,  122  Pac.  516;  In  re  Simmons,  4 
Okl.  Cr.  662,  112  Pac.  951 ;  State  v.  Cobb,  24 
Okl.  662,  104  Pac.  361,  24  L.  R.  A.  (N.  S.) 
639 ;  Parker  v.  Hamilton,  154  Pac.  65. 

The  proceeding  In  the  case  at  bar,  being 
equitable  In  its  nature,  the  defendants  were 


not  entitled  to  a  Jury  trial  either  as  a  matter 
of  constitutional  or  statutory  right.  Such 
right  was  not  recognized  by  the  courts  of 
Oklahoma  Territory,  nor  has  the  same  been 
sanctioned  by  the  courts  of  the  state.  The 
Supreme  Court  of  the  territory  in  Reaves  v. 
Territory,  13  Okl.  396,  74  Pac.  951,  passed 
squarely  on  the  question  of  the  right  of  Jury 
trial  In  an  action  brought  by  the  state  to 
abate  a  public  nuisance.  In  the  syllabus  to 
the  opinion  the  court  says: 

"A  trial  by  juay  is  not  required  in  suits 
brought  for  an  injunction  to  suppress  and  abate 
a  public  nuisance." 

[2,  3]  It  is  clear  that  the  acts  complained 
of  In  the  petition,  If  true,  In  the  Instant  case 
would  constitute  the  place  a  public  nuisance. 
It  is  provided  in  section  4250,  Revised  Laws 
of  1910: 

"A  nuisance  consists  in  unlawfully  doing  an 
act,  or  omitting  to  perform  a  duty,  which  act. 
or  omission  either: 

"First.  Annoys,  injures  or  mdancers  the  com- 
fort, repose,  health,  or  safety  of  others;  or 

"Second.  Offends  decency.   •  •  •" 

And  section  4251,  Revised  Laws  of  1910, 

reads  as  follows: 

"A  public  nuisance  is  one  which  affects  at  the 
some  time  an  entire  community  or  neighborhood, 
or  any  considerable  number  of  persons,  although 
the  extent  of  the  annoyance  or  damage  inflict- 
ed upon  the  individuals  may  be  unequal." 

In  addltlm  to  the  general  law  of  the  state 
on  the  subject,  by  specific  enactment,  our 
statutes  provide  that  a  place  where  intoxi- 
cating liquors  are  i^ld  or  kept  for  sale  or 
barter,  or  where  persons  c(H)gr^te  for  the 
purpose  of  drlnlElng  sndi  liquors.  Is  a  public 
nuisance.  The  county  attorney  of  the  count? 
in  which  a  public  nuisance  exists  has  the 
authority  to  bring  a  dvll  action  to  abate 
same  by  dvil  acticm  in  the  name  of  the  state. 

The  defendant  contends  that  the  court  erred 
In  the  admiasim  of  testimony  as  to  tke  gen- 
eral reputation  of  the  women  known  as 
"Kate"  and  "Babe"  as  to  levt'dness  and  chas- 
tity, and  also  In  admitting  testimony  as  to 
the  general  reputation  of  the  house  in  which 
the  defendant's  business  was  conducted  as 
being  a  house  <^  lU  fame  or  oac  to  which  per- 
sons resorted  for  the  purpose  of  prostitution. 
There  Is  no  Itmger  any  questltm  In  this  state 
as  to  the  admis^billty  of  such  testimony  in 
cases  of  the  character  of  the  one  at  bar. 
In  Jones  t.  State,  10  Okl.  Or.  79,  188  Pac. 
1134,  in  the  syllabus.  It  Is  said: 

"In  a  prosecution  for  keeping  a  bawdyhouse, 
it  is  competent  for  the  state  to  show  the  gen- 
eral reputation  of  the  bouse  as  being  a  house 
of  ill  fame,  and  that  the  bouse  is  resorted  to  by 
people  of  both  sexes  who  are  reputed  to  be  of 
lewd  and  lascivious  character,  and  from  evi- 
dence of  the  general  reputation  of  the  house  and 
of  the  inmates  and  persons  who  rceort  thereto  aa 
hpin^  of  lewd  and  lascivioua  character,  the  law 
will  infer  that  such  characters  resort  thereto  for 
lewd  and  immoral  purposes,  and  that  the  bouse 
is  a  bawdyhouse.  The  state  is  not  required  to 
show  specific  acts  of  lewdness  or  prostitution 
in  the  house.  It  is  sufficient  if  it  be  shown  that 
the  house  is  commonly  resorted  to  for  the  com- 
mission of  acts  of  immorality,  and  that  the 
:  proprietor  knows  the  Saxt,  and  ather  procom 
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it  to  be  done,  connivca  at  It,  or  does  not  pre- 
vent it." 

The  adintssloQ  of  such  testlmoay  was  not 
error.  We  have  examined  the  record  and 
find  that  there  is  no  error  in  the  admission 
of  testimony  prejudicial  to  the  defendant,  nor 
do  we  find  any  prejudicial  error  lu  the  exclu- 
sion of  testimony.  Most  of  the  testimony  of- 
fered by  the  defendant  and  excluded  by  the 
court  consisted  ot  hearsay  or  of  self-serving 
statements,  and  was  not  competent. 

Tlie  evidence  In  this  case  sustains  the  al- 
legations contained  In  the  petition,  and  shows 
that  the  defendant  was  enguged  In  a  busi- 
ness which  annoyed,  Injured,  aud  endangered 
tlie  comfort,  repose,  and  safety  of  others, 
and  also  offended  public  decency.  It  shows 
that  the  defendant  was  engaged  In  the  vio- 
lation of  the  prohibitory  liquor  laws  of  the 
state  of  Oklahoma,  was  guilty  of  selling  cig- 
arettes to  minors,  and  of  permitting  lewd, 
profane,  and  lascivious  characters,  both  men 
and  women,  to  congregate  about  his  business, 
and  indulge  In  lewd,  boisterous,  and  Indecent 
acts,  greatly  to  the  annoyance  of  the  good 
citizenship  of  the  small  town  of  Moore.  We 
unhesitatingly  say  that  the  judgment  of  the 
lower  court  was  righteous  and  In  the  inter- 
est of  good  morals  and  public  decency. 

[4]  We  would  be  inclined  to  let  the  order 
of  the  lower  court  stand  without  modifica- 
tion, but  the  county  attorney  In  his  brief  has 
cited  the  case  of  Hill  et  al.  t.  State,  45  Olil. 
.367,  145  Pac  402,  a  case  In  whldi  Justice 
Kane  modified  the  order  of  tlie  court  below 
in  a  case  similar  to  the  one  at  bar  by  allow- 
ing, under  conditions  Imposed  by  the  court, 
the  building  to  be  used  for  legitimate  pur- 
poses. The  brief  for  the  state.  In  this  case, 
suggests  a  modification  of  the  order  of  the 
lower  court  which  we  think  would  meet  tlie 
ends  of  justice,  which  suggestion  we  have 
decided  to  adopt.  The  order  of  the  lower 
court,  with  reference  to  the  building  and 
property,  is  therefore  modified  to  read  as 
follows: 

"That  the  sheriff  of  Cleveland  county.  Ok!., 
tnlte  an  invoice  of  all  stock  and  fixtures  now  in 
said  building,  and  return  tlie  invoice  of  nil  pnoda 
of  BQ  i&toxicntiug  or  contraband  nature  to 
the  board  of  county  rommisftioners  of  Cleveland 
county,  OkL;  that  said  board  may  make  such 
disposition  of  said  stock  and  fixtures  and  fur- 
niture in  any  manner  as  provided  by  law;  that 
all  personal  property  seized  and  found  not  to 
be  of  an  intoxicating  or  contraband  nature  nor 
used  in  keeping  or  maintainiDg  sucli  nuisance 
shall  be  returned  to  tlio  owner  thereof;  that 
the  building  in  controversy  should  be  restored 
to  plaintiff  in  error  by  the  sheriff  of  Cleveland 
county  nooo  the  condition  that  aaiOi  A.  R.  Bakh 
should  observe  in  all  respects  the  order  of  the 
court,  and  shall  not  at  any  time  either  in  per- 
son or  by  agents,  tenant,  or  subtenant  enter  in 
or  upon  or  conduct  any  unlawful  business  of  any 
nature  whatsoever  in  or  upon  the  premises,  or 
permit  any  person  to  conduct  any  such  unlawful 


business  on  said  premises.  In  consideration  of 
said  property  being  restored  to  the  owner  afore- 
said he  is  required  to  execute  a  bond  with  suffi- 
cient sureties  in  the  sum  of  $1,000,  to  be  paid  to 
the  state  as  litjuidated  damages  in  case  of  vio- 
lation of  the  judgment  and  decree  by  said  A.  R. 
Balch,  his  servants,  agents,  or  employ^;  said 
bond  to  be  filed  and  approved  by  the  court  clerk, 
whereupon  this  decree  aball  immediately  become 
eileL-tive.  This  order  aboil  be  continued  ia 
force." 

The  lower  court  should  be  instructed  to 
cause  such  uiodlflcatlon  to  be  entered  of  rec- 
^rd  in  the  proceedings  below,  and  in  all  other 
respects  the  judsiuent  of  the  lower  court 
should  be  amnned.  at  the  cost  of  the  defend- 
auL 

PER  CUniAM.  Adopted  in  wbol% 

SADDLER  T.  SCOTT.  (No.  4665.) 
(Supreme  Court  of  Oklahoma.  April  24. 1917.) 

(SvUaiua  by  the  Court.) 

Appeal  aso  Erbob  ^=3773(2)  —  Wakt  or 
Pbosecutio.v— Bbibf— Rule  op  Codbt— Dib- 

UISSAL. 

Where  plaintiff  in  error  fails  to  file  brief  as 
required  by  rule  7  of  this  comrt  (38  Okl.  ri,  85 
Pac.  vi),  the  appeal  will  be  dismissed  for  want 
of  prosecution. 

[Ed.  Note.— For  other  cases,  seo  Appeal  and 
Error.  Cent  Dig.  ${  3104.  310&] 

Action  between  J.  Le  Roy  Saddler  and  B. 
F.  Scott.  Judgment  for  the  latter,  and  the 
former  brings  error.  Appeal  dismissed. 

OWBN,  J.  Tbe  jpetitton  in  error  /a^  case- 
made  were  filed  in  this  court  December  IfK 
1912.  The  plaintiff  In  error  baa  failed  to  file 
brief  as  required  by  rule  7  of  this  court  (38 
Okl.  vl.  95  Pac.  vl).  For  failure  to  comply 
with  this  rule  tbls  appeal  Is  dismissed  for 
wont  of  prosecution.  All  the  Justices  con- 
cur. 


SADDLER  T.  LEAUT.     (No.  4066.) 
(Supreme  Court  of  Oklahoma.   April  24. 1917.) 

(Byllahva  hp  the  Covri.) 

Appeal  and  Erbob  ©=5773(1;)  —  Want  of 
Prosectjtjon— Rule  of  Cocri^Dismissai. 
Where  plaiotiff  in  error  fails  to  file  briel  u 

required  by  rule  7  of  this  court  (33  OkL  vi.  95 

Pac.  vi),  the  appeal  will  be  dismissed  for  want 

of  prosecution. 
lEA.  Note.— For  other  cases.  Rce  Appeal  and 

Error,  Cent.  Dig.  §§  3104,  3108.] 

Action  between  J.  r^e  Roy  Saddler  and  W. 
T.  Leahy.  Judgment  for  the  latter,  and  the 
former  brings  error.  Appeal  dismissed. 

OWEN,  J.  The  i)1aintlfr  in  error  baring 
failed  to  comply  with  rule  7  of  tbls  court  (38 
Okl.  vi,  85  Pac.  vl),  this  appeal  Is  dismissed 
for  want  of  prosecution.  All  tbe  Justices 
concur. 
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%\TE1STERN   UNION  TELDGRAPH  CO.  t. 

GATES.   (No.  70U.) 
<SuDreme  Court  o£  Oklahoma.    JaD.  2»  1917. 
Rehearing  Denied  May  16,  IftlTJ 

(Si/llabus  ly  the  Court.} 
l,    X>AMA0E3  ^=»91(1)— Punitive  Damages — 

G  BOUNDS. 

In  an  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  exemplarj  or  punitive 
du-niBges  can  be  rccuvered,  in  addition  to  the 
nctiiai  damasGs,  only  where  the  defendant  has 
l>eon  guilty  of  oppreesion,  fraud,  or  malice,  ae- 
t.uai  or  presumed. 

CKd.  Note. — For  other  cases,  see  Dama^ea, 
Cent.  Dig.  IS  183-lOS.] 

2.  Damages  ©=>9l(l)  — Punitive  Damaqes— 
To  BT— Evidence. 

To  authorize  &  recovery  for  exemplary  or 
punitive  damagep,  in  an  action  sounding  in  tort, 
the  evidence  must  show  some  element  of  oppres- 
sion, fraud  or  malice;  i.  e.,  the  act  which  con- 
stitutes the  cause  of  action  must  have  been  ac- 
tuated by  or  accompanied  with  some  evil  intent, 
or  must  have  been  the  resnlt  of  such  gross  neg- 
ligence as  is  deemed  equivalent  to  such  intent. 

[iDd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  193-198.] 

3.  Telegbafhs  and  Telephones  ^=366(4)— 
Failure  to  Deliver  Message — Gbobs  Neq- 
LifiE?rcE — E*ujfniVE  Damages. 
The  evidence  in  this  rase  fails  to  show  that 
the  conduct  of  the  defendant,  which  is  aileged 
as  the  cause  of  action,  was  actuated  by  or  ac- 
companied with  an^  evil  intent  or  was  such 
KrmB  negligence  as  is  deemed  equivalent  to  such 
intent. 

[Ed.  Note.— Fw  other  enses,  see  Telegraphs 

and  Telephones,  Cent,  Dig.  §  63.] 

Commissioners'  Opfnioo,  DiTislon  No.  5. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  JudKe. 

Action  by  J.  W.  Catea  against  the  Western 
Union  Telegraph  Companj'.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Preston  A.  Shinn,  of  Pawhuska,  and 
(ieorge  H.  Fearons,  of  New  York  City,  for 
plaintiff  in  error.  H.  P.  White,  of  Pawhuska, 
for  defendant  in  error. 

CAMPBELT^  O.  In  the  court  below,  J. 
W.  Cntes,  who  was  the  plulntlff.  recovered 
exemplary  damages  against  the  Western  Un- 
ion Teleprraph  Company,  the  defendant,  for 
the  failure  to  deliver  a  death  message;  From 
that  recovery,  the  defendant  has  appealed 
and  presmts  to  this  court  the  question  of  the 
snfficlency  of  the  evidence  to  sustain  such  a 
recovery.  In  addition  to  such  exemplar^' 
damage,  actual  damage  In  the  sum  of  32 
(vnts  was  presumably  allowed  by  the  jury. 
The  defendant  at  the  trial  offered  to  pay 
the  amount  of  actual  damages  claimed  by 
the  plaintiff  and  the  costs  accrued  to  the  time 
of  BQch  offer,  but  such  offer  was  refused,  and 
the  trial  resulted  In  a  Judj^nent  for  the 
plaintiff  for  $500,  which  amount,  less  32 
ceuts,  was  exemplary  damages. 

The  contention  In  this  court  Is  that  the  evi- 


dence was  Insufficient  to  warrant  any .  re- 
covery as  exemplary  damages,  and  that  the 
trial  court  erred  In  refusing  to  require  the 
plaintiff  to  accept  the  offer  made  by  tlie  de- 
fendant at  the  trial,  and  In  permitting  any 
recovery  as  ejxeiiiplary  damages. 

[1]  Under  section  2851,  Rev.  Laws  1910, 
exemplary  or  punitive  damages  can  be  re- 
covered In  an  action  for  the  breach  of  an 
obligation  not  arising  from  coutract  only 
where  the  defendant  has  been  guilty  of  op- 
pression, fraud,  malice,  actual  or  presumed. 
This  action  cannot  be  treated  by  the  plaintiff 
as  one  for  breach  of  a  contract  aud  the  re- 
covery of  e.^emplary  damages  upheld  on  any 
theory,  for  to  do  so  would  do  violence  to  the 
general  rule  that  exemplary  damages  can 
never  be  recovered  for  the  mere  breach  of 
contract  IrrespectlTe  of  the  motive  on  the 
part  of  the  defendant  which  protnpted  the 
breach,  except  In  certain  cases  whl<4k  are 
exceptions  to  the  general  rule  and  In  cas- 
es iwhere  the  statute  Bpeclficnlly  author- 
izes such  recovery.  This  case  comes  with- 
in none  of  such  excepted  cases.  There- 
fore the  action,  so  far  as  tlie  exemplary  dam- 
age feature  of  It  Is  concerned,  must  be  treat- 
ed as  one  sounding  In  tort. 

[2]  Treating  the  action  as  being  one  In 
tort,  can  a  recovery  of  exemplary  or  puni- 
tive damages  be  sustained  imder  the;  evidence 
in  the  case?  Under  the  section  of  the  stat- 
ute, supra,  as  construed  by  the  dedslous  of 
this  court,  which  are  In  harmony  with  the 
leading,  decisions  upon  this  question,  to  au- 
thorize a  recovery  of  exemplary  or  punitive 
damages,  the  evidence  must  show  some  ele- 
ment of  oppression,  fraud,  or  malice;  that  Is, 
the  act  which  constitutes  the  cause  of  action 
must  have  been  actuuted  by  or  accompanied 
with  some  evil  intent,  or  must  have  been  the 
result  of  such  gross  negligence  as  is  deemed 
equivalent  to  such  Intent.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Wells,  156  Pac.  314  {not  yet 
offlclnlly  reported) ;  Western  Union  Tele- 
graph Co.  V.  Garrett,  l.'iS  Pac.  619  (not  yet 
officially  reported) :  Western  Union  Tele- 
graph Co.  V.  Reeves.  34  Okl.  468,  128  Pae. 
216,  and  ca-ses  cited  therein.  It  is  true  that 
In  the  case  of  Western  Union  Telegraph  Co. 
V,  Garrett,  supra,  the  court  held  the  evidence 
sufficient  to  warrant  tlie  subml.'jsion  of  the 
question  of  exemplary  damages  to  the  Jury 
for  determination,  but  there  Is  nothing  In 
that  case  which  militates  against  the  gen- 
eral and  uniform  rule  as  above  stafed.  In 
that  case  the  court,  In  passing  upon  the  suf- 
fldency  of  the  evidence,  said  : 

"Taking  into  consideration  the  intimate  ac- 
quaintance of  defendant's  agent  with  pliiintiff, 
that  be  was  in  the  (Mce  two  or  three  times  a 
day,  and  do  mentioo  ever  made  of  this  tele- 

f:ram  or  explanation  offered  for  a  failure  to  de- 
iver,  we  think  the  weight  of  authority  authoriz- 
ed the  court  and  jury  to  conclude  that  defendant 
was  guilty  of  gross  negligence  amounting  to  a 
wanton  disregard  of  the  rights  of  plaintift." 
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As  we  read  the  decisions,  it  Is  not  every 
case  of  grossly  negligent  conduct  which  will 
warrant  the  Infliction  of  exemplary  or  puni- 
tive damages,  but  the  authorities  seem  to 
uniformly  require  that  the  conduct  which 
constitutes  the  gross  negligence  must  have 
been  actuated  by  or  accompanied  with  some 
evil  Intent,  or  such  conduct  must  have  been 
of  a  character  so  grossly  negligent  as  to  be 
deemed  equivalwit  to  snch  Intent.  We  have 
read  the  evidence  in  this  case  with  a  view  of 
determining  whether  the  conduct  of  the  de* 
fendant's  agent,  in  the  matter  of  delivering 
the  death  message,  constituted  gross  negli- 
gence. There  can  be  no  question  but  that  the 
defendant's  agent  was  guilty  of  negligence 
under  the  evidence  in  this  case.  But  such 
determination  does  not  materially  assist  in 
the  8<^ution  of  the  question  presented  in  this 
ai^>eaL  It  must  be  determined  from  the 
evidence  that  the  defendant's  agent  was  guilty 
of  gross  negligence  before  the  question  be- 
comes complex  to  any  degree.  Our  statute 
(section  2910,  R.  L.  IdlO)  defines  gross  neg- 
ligence as  follows:  "Gross  negligence  is  the 
want  of  slight  care  and  diligence."  Section 
2017,  R.  1910,  defines  slight  care  and  dili- 
gence as  follows:  "Slight  care  or  diligence  is 
such  as  persons  of  ordinary  prudence  •  *  • 
exercise  about  their  own  affairs  of  ^ght 
importance." 

[3]  Taking  these  definitions  as  a  guide, 
and  measuring  the  conduct  of  the  defend- 
ant's agent  by  them,  what  conclusion  must 
we  reach?  Th»  evidence  upon  the  question 
as  to  what  was  done  by  the  defendant's  agent 
in  attempting  to  make  delivery  of  the  mes- 
sage In  question  is  not  disputed.  The  tele- 
gram was  addressed  to  W.  T.  Williams.  The 
messenger  boy  testified  that  he  was  given 
tlie  message  by  tiiie  agent  for  delivery  to  the 
addressee,  and  that  after  he  received  it  he 
took  It  to  a  person  living  on  Ninth  street  In 
the  city  of  Pawhuska  by  the  name  of  Wil- 
liams, and  tried  to  deliver  it,  but  was  told 
that  It  was  not  for  swAi  person ;  that  he  did 
not  leave  the  message  there,  but  brought  it 
back  with  him,  and  made  inquiries  on  the 
stre^  If  anybody  had  seen  the  man  Wll- 
liams  whose  name  was  on  the  message;  that 
he  did  not  know  the  man  whose  name  was 
on  the  message;  that  he  brought  the  mes- 
sage Into  the  office  and  told  the  agent  that 
he  could  not  locate  tb^  man  anywhere;  that 
the  agent  told  him  to  try  again,  and  he  took 
the  message  and  tried  to  deliver  It  the  sec- 
ond tlmfe,  and  after  Inquiring  around  he  took 
the  message  back  to  the  office,  and  had  never 
seen  the  message  since  then;  that  he  took 
the  message  to  the  person  on  Nlntii  street 
because  inqolry  had  been  made  at  the  office 
for  a  message  for  a  Mrs.  Williams  who  was 
visiting  on  Ninth  street  just  a  day  or  two 
before  this  message  came,  and  wlien  It  came 
he  thought  It  was  the  message  whldi  this 


woman  was  expecting,  and  he  took  it  to  the 
house  where  she  was  visiting,  and  she  signed 
for  It,  but  when  she  opened  It  she  said  it  was 
not  for  her,  and  gave  It  back  to  him.  There 
was  introduced  In  evidence  the  delivery 
sheet  showing  the  delivery  of  the  message  to 
Mrs.  Williams  on  the  morning  the  message 
was  received,  whidi  she  gave  back  to  the 
messenger  boy  after  reading  It  and  finding 
ont  that  it  was  not  for  her.  The  plaintiff 
showed  that  the  addressee  had  lived  In  Paw- 
huska for  two  years  prior  to  the  date  of  the 
receipt  of  the  message,  and  had  all  that 
time  worked  at  the  light  plant,  and  was  the 
engineer  of  the  plant;  that  his  name  was  In 
the  city  directory,  and  that  a  phone  was  in 
the  office  of  the  light  plant;  that  the  message 
was  not  delivered  to  bUn  for  five  or  six  days 
after  It  was  rec^ved  at  the  office  in  Paw- 
huska; and  that  he  had  to  call  at  the  office 
of  defendant  before  be  got '  the  mesaafe. 
The  evidence  showed  that  the  message  as 
received  gave  the  address  of  the  sendee  as 
being  Pawhnskee,  %  Electric  Light  Plant, 
but  such  address  was  not  placed  upon  the 
copy  whldi  was  made  and  which  was  at- 
tempted to  be  delivered.  Neither  the  mes- 
senger boy  nor  the  agent  knew  W.  T.  Wil- 
liams to  whMU  the  message  was  Addressed- 

We  must  say  that  the  agent  of  the  defend- 
ant made  aoma  effort  to  deliver  the  message 
in  good  faith.  He  perhaps  did  not  make  the 
effort  that  a  person  of  ordinary  prudence 
would  have  made,  bnt  be  did  exercise  sll^t 
diligence  to  make  the  drilvery  at  the  mes- 
sage to  the  addressee,  and  acted  In  the  mat- 
ter of  making  delivery  of  the  message  as  If  it 
were  a  matter  of  slight  Importance.  Bis 
coDdnct  was  such  as  might  reasonably  be  ex- 
pected of  ordinary  prudent  persons  In  mat- 
ters of  slight  Importance  to  themselves. 

We  therefore  are  of  the  opinion  that  the 
defendant  exercised  slight  care  and  diligence 
in  Hideavoring  to  make  delivery  of  the  mes- 
sage in  question,  and  that  no  exemplary  dam- 
ages were  recoverable  under  the  rule  an- 
nounced in  the  case  of  Western  Union  Tele- 
graph Go.  V,  Reeves,  supra.  We  arrive  at 
this  conclusion  from  the  uncontradicted  evi- 
dence In  the  case,  and  hold  that  the  evidence 
is  insufficient  to  support  any  verdict  for  ex- 
emplary or  .  punitive  damages.  The  trial 
court  should  have  required  the  plaintiff  to 
accept  the  offer  of  the  defendant  to  pay  the 
actual  damages  which  were  sued  for  by  the 
plaintiff,  and  the  defendant  should  have  paid 
the  costs  to  that  date,  and  Judgment  should 
have  been  rendered  for  such  amount  <nily. 

The  Judgment  appealed  from  Is  reversed, 
and  this  cause  remanded  to  the  trial  court, 
witii  directions  to  enter  Judgment  In  aecord- 
once  with  this  opinion. 

PER  CURIAM.   Adopted  In  whola 
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BOTD  T.  WINTE  et  «1.   (No.  7286.) 

(Su^%me  Court  of  Oklahoma.    Jan.  9,  1917. 
Beheariiig  Denied  May  16,  1917.) 

(SylMHu  Jty  the  Court.) 

1.  Appeal  and  Ebboe  «s»522<1)— S1xcz.usioh 

OF  EVIDSNOB— EeBOB—BSVIBW. 

An  order  of  the  trial  court,  Buataiuing  an 
objection  to  the  Introduction  of  evidence  by  the 
defendant  for  the  reason  that  the  answer  fails 
to  state  iacts  conBtituting  a  defense,  is  a  part 
of  the  record  pn^r,  and  an  error  in  makias 
Bucb  order  may  be  reviewed  in  this  court  npon 
transcript  accompanied  by  a  petition  hi  error 
duly  presenting  tne  same. 

[Ed.  Note. — For  other  cases,  Appeal  and 
Error,  Cent  Dig.  H  2307,  236S,  2S70.  2371.] 

2.  Trusts  «=>70— "RisuLTiNa  TbIitst"— Ti- 

TTJC  TO  PbOFBBTT. 
"Resulting  trusts"  are  those  which  arise 
There  the  legal  estate  in  property  is  disposed 
of,  ctHiveyed,  or  transferred,  but  tae  intent  ap- 
pears or  is  inferred  from  the  terms  of  the  dis- 
position or  from  accompanying  facts  and  cir- 
cumstances  that  the  beneficial  interest  is  not  to 
go  or  be  enjoyed  with  the  legal  title.  In  such 
a  case  a  trust  is  imidied  or  results  in  favor  of 
tbe  person  for  whom  the  equitable  interest  is  as- 
sumed to  have  been  intended,  and  whom  equity 
deems  to  1)6  the  real  owner. 

[Ed.  Note— Fot  other  cum,  see  Tnuta,  Cent 
Di^.  ii  95-97. 

For  other  definitions,  see  Words  and  Phrases, 
FirBt  and  Secwd  Series,  Besultiog  Truet.] 

a  Trusts  «=>63H,  88— Resulting  Trusts- 
Statute  OF  Frauds— Parol  Evidence. 
Resulting  trusts  are  not  within  the  statute 
of  frauds,  and  may  be  established  by  parol  evi- 
dence, where  such  evidence  is  not  otherwise  in- 
ctODpetent. 

[Ed.  Note.--Fk>r  other  cases,  see  Trusts,  Cent 
Dig.  H  98,  130,  131,  133.] 

4.  Teusis  «9»69(1)— -Resultinq  Trust— Eti- 

DKNCX. 

Tbe  craveyance  to  the  plaintiff  in  error  in 
this  case  of  the  real  estate  involved  herein 
under  tbe  circumstances  alleged  in  his  answer 
held  to  create  a  resulting  trust,  and  held,  fur- 
ther, that  the  plaintiff  In  errw  took  no  benefi- 
dal  interest  in  said  real  estate. 

[Ed.  .  Note.— For  other  casein  aee  Tlnuts,  Cent 
DiS.  9  184.] 

ff.  MoitTOAOEs  <^=' 280(2)  —  Assumption  in 

CONVETANCE— CONSIDB^TION. 

A  (dause  in  a  deed  of  Goaveyance  of  real  es- 
tate, providing  that  the  grantee  assumes  the 
paymmt  ai  the  mortgage  indebtedness  described 
therein,  in  order  to  be  enforced  against  the 
grantee,  must  be  Bupp<»ted  b^  a  consideration, 
and  where  the  facts  and  circumatanceB  sar- 
rounding  the  ccaiTeyance  are  sudi  that  a  result- 
ing trust  is  thereby  created,  and  tbe  grantee 
takes  no  beneficial  interest  in  tbe  real  estate 
cwveyed,  such  conveyance  is  not  a  sufficient 
consideration  to  support  tbe  agreement  to  as- 
sume the  payment  M  such  mortgage  Indebted- 
ness. 

[Ed.  Note.— For  other  case^  see  Mortgages, 
Cent.  Dig.  i  748.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Action  by  Charles  Winte  against  A.  W. 
Boyd  and  T.  i£.  Daniel  and  wife,  in  which 
H.  F.  Vulbrock  and  another  filed  cross-peti- 
tlons  against  defendants.    Judgment  for 
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plaintiff  and  crosa-petltlMiers,  and  defendant 
A.  W.  Boyd  brings  error.  Reversed  and  re- 
manded. 

Wilson,  Tomerlin  &  Bu<^holts,  of  Okla- 
homa City,  for  plaintiff  In  error.  Keaton, 
Wells  &  Johnston  and  S.  A.  Horton,  all  of 
Oklahofoa  City,  for  defendants  In  error. 

RUMMONS,  0.  This  action  was  commenc- 
ed In  the  district  court  of  Oklaluana  county 
by  the  defendant  In  error,  Ch&a.  Winte, 
against  T.  M,  Daniel  and  wife,  and  the  plain- 
tiff in  error,  to  recover  upon  a  promissory 
note  executed  by  T.  M.  Dantd  and  wife  and 
to  foreclose  a  mortgage  upon  real  estate  in 
Oklahoma  county  to  secure  the  same.  The 
defendants  in  error  H,  F.  Tnlbrock  and  S.  M. 
Gloyd  filed  cross-petitions  to  recover  upon 
notes'  executed  by  T.  M.  Daniel  and  wlfb  and 
to  foreclose  a  mortgage  upon  said  real  estate 
to  secure  the  same.  Recovery  was  sought 
against  the  plaintiff  in  error  because  he  bad 
assumed  the  imyment  of  said  debts  in  a  con- 
veyance of  said  real  estate  to  him  from  Dan- 
iel and  wife.  The  answer  of  Boyd  alleged 
that  the  insertion  of  the  assumption  of  the 
mortgages  In  tbe  deed  was  without  his  knowl- , 
edge  or  conswt  and  without  consideration; 
that  he  permitted  the  title  to  be  transferred 
to  him  by  Daniel  as  an  accommodation  to 
the  latter,  and  that  there  was  no  considera- 
tion passing  from  blm  to  Daniel  or  from  Dan- 
iel to  him  for  said  conveyance ;  that  the . 
deed  .was  made  under  the  following  circum- 
stances: Some  time  prior  to  its  execution, 
Daniel  and  one  Williams  were  engaged  In 
the  mercantile  business  In  Packlngtown,  and 
were  indebted  to  certain  merchandise  credi- 
tors ;  that  they  were  In  falling  circumstanc- 
es, and  sold  out  their  merchandise  and  busi- 
ness and  prorated  the  proceeds  to  their 
creditors,  leaving  a  deficiency;  that  there- 
after Daniel  came  to  tlie  plalntltf  In  error 
Boyd,  and  stated  that  he  Intended  to  leave 
Oklahoma  City,  and  asked  i>erml3Slon  to  con- 
vey the  legal  title  to  the  real  estate  to  plain- 
tiff In  error,  subject  to  certain  outstanding 
mortgages,  and  further  requested  that  he 
(plaintiff  in  error)  attempt  to  negotiate  a 
sale  of  the  equity  and  apply  the  proceeds 
upon  tbe  amount  remaining  due  to  the  mer- 
chandise creditors,  and  any  amount  remain- 
ing to  be  turned  over  to  Daniel ;  that  plain- 
tiff in  error,  relying  upon  the  understanding 
with  Daniel  that  said  deed  should  be  subject 
to  the  mortgages  and  not  to  contain  any  as- 
sumption thereof,  did  not  read  the  deed,  and 
was  Ignorant  of  the  asstuuptlon  clause  until 
he  was  so  Informed  by  one  of  the  mortgagees ; 
that  upon  being  so  Informed  he  Immediately 
repudiated  said  assumption  of  said  mort- 
gages, explaining  to  the  mortgagees  that  he 
was  not  the  beneficial  owner  of  said  property 
and  bad  never  parted  with  or  received  any 
consideration  for  the  deed;  that  he,  plain- 
tiff in  error,  was  trying  to  accommodate  and 
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favor  Daniel,  and  that  the  assumpUon  clause 
was  inserted  fraudulently  and  witliout  aa- 
thority.  Plaintiff  in  error  further  alleged 
that  at  the  time  of  the  delivery  of  said  deed 
he  had  not  examined  the  property  and  bad 
never  seen  It  since;  that  plaintiff  In  error 
was  acting  .without  any  consideration  or 
compensation,  and  that  the  deed  was  made  to 
him  merely  as  a  matter  of  convenience  and 
accommodation  to  Daniel.  Plaintiff  in  error 
further  alleged  that  he  never  received  any 
Iwneflclal  use  of  said  property;  that  if  he 
had  received  any  rents  or  proflts  he  would 
have  held  same  for  the  benefit  oC  Daniel  and 
his  merchandise  creditors,  and  disclaimed 
any  interest  in  said  real  estate.  Plaintiff  in 
error  further  alleged  that  at  most  the  deed 
was  Intended  only  as  security  for  the  benefit 
of  the  merchandise  creditors  of  the  said,  Dan- 
iel, and  that  the  parties  in  Interest  have  not 
changed  their  position  or  been  injured  in  any 
manner  by  such  assumption  in  said  deed. 
Plaintiff  in  error  prayed  that  the  mortgagees 
take  nothing  as  against  him,  that  he  be  re- 
leased and  discharged  from  any  personal  lia- 
bility by  reascn  of  the  assumption  clause  In 
said  deed,  and  that  said  deed  be  reformed 
and  said  assumption  clause  contained  there- 
in be  decreed  to  be  void.  At  the  trial,  after 
the  plaintiff  below  and  the  cross-petitioners 
had  rested;  the  defendant  Boyd  offered  evi- 
dence In  support  of  his  answer,  whereupon 
the  plaintiff  and  cross-petitioners  interposed 
an  objection  to  the  Introduction  of  any  evi- 
dence by  the  defendant  Boyd  because  his 
answer  failed  to  state  facts  constituting  a 
defense.  This  objection  was  by  the  trial 
court  sustained,  to  which  defendant  Boyd 
excepted,  and  thereupon  the  conrt  directed 
the  jury  to  render  a  verdict  in  favor  of  the 
plaintiff  and  cross-petitioners  against  him. 
I)efeDdant  Boyd  thereafter  moved  for  a  new 
trial,  which  was  overruled  liy  the  court  more 
than  15  days  after  the  rendition  of  judgment 
upon  the  verdict  of  the  jury.  Plaintiff  then 
asked  for  and  was  granted  an  extension  of 
time  In  which  to  make  and  serve  a  case-made 
for  appeal  to  this  court. 

[1]  We  are  met  at  the  threshold  of  this 
cause  by  a  motion  of  defendants  In  error  to 
dismiss  the  appeal  for  the  reason  that  the 
case-made  was  not  served  within  the  time 
allowed  by  the  statute  or  any  lawful  exten- 
sion thereof.  It  Is  contended  by  defendant 
in  error  that,  the  judgment  of  the  court  being 
rendered  on  sustaining  an  objection  to  the 
introductimi  of  any  evidence  because  the 
answer  failed  to  state  facts  constituting  a 
defense,  no  motion  for  a  nefr  trial  was  nec- 
essary, and,  being  unnecessary,  the  filing  of 
a  motion  for  a  new  trial  did  not  operate  to 
extend  the  time  in  which  to  make  and  serve 
a  case-made  for  appeal,  and,  as  the  only  er- 
rors assigned  In, the  brief  of  plaintiff  in  er- 
ror are  based  upon  such  ruling  of  the  trial 
court,  the  motion  for  a  new  trial  was  wholly 
nnnecessBiy  to  present  the  questions  sought 
to  be  reviewed  here,  and  therefore  the  caee- 


made  .was  not  served  In  tlnBe.   Wfii>  i 
inclined  to  agree  with  the  contention, 
fendants,  yet  we  do  not  de«n  It  n*--^- 
determlne  that  prtqpoeitiOD.  fm-  thr  r 
that  the  appeal  was  lodged  in  tli:> 
within  six  months  from  the  dste  ti-  n 
court  sustained  the  objection  to  tbe  in^T  i 
tlon  of  evidence,  and  it  is  prop^y  o"  > 
as  a  transcript  by  the  clerk  of  the  -L- 
court.    It  has  been  held  by  this  cocr 
the  record  proper  is  made  up  of  tbe  f^' 
the  process,  the  return,  pleadings  snl-^ 
thereto,  reports,  verdicts,  orders,  aivd  : 
ments,  and  an  error  aH>eering'apon  it-  - 
thereof  may  be  raised  for  the  first  t^- 
this  court  on  a  transcript  thereof.  ' 
panied  by  a  petition  in  error  dnly  pre^i-. 
the  same.    Tribal  Development  Co.  v. 
Bros.,  28  Okl.  525,  114  Pat  736;    Bii - 
Hammett,  23  Okl.  480.  100  Pac.  1114  T 
ruling  of  the  trial  court  upon  the  <rt>j«-' 
to  the  introduction  of  evidence  was  an  <  - 
of  the  court  and  a  part  of  tbe  record  as . 
as  if  said  order  had  t>eeD  made  upon  a 
murrer  to  the  answer,  and  is  therefore  rr- 
erly  reviewable  by  this  court  upoi;  a  tr 
script.   The  moliuu  uf  dt'ft-udantv  lu  fn<; 
dismiss  should  therefore  be  overruled 

It  seems  from  the  record  that  th>f 
court  sustained  the  objection  to  the  intr' . . 
tlon  of  evidence  for  the  reason  that  tlf  l 
legation  of  fraud  set  up  In  the  an?*  t-r . 
merely  a  conclusion  of  law,  and  that  no  f.  - 
were  set  up  therein  showing  fraud.    If  fr. . . 
were  the  only  ground  in  the  answer  d'> 
which  plaintiff  in  error  sought  to  escar^ 
billty  upon  the  nssumption  of  the  note«  « 
mortgages  contained  in  the  deed  frtHn  Itai  .- 
and  wife  to  him,  we  would  have  no  besitai  ■ 
holding  the  Judgment  of  the  trial  court 
rect    But  It  is  contended  by  i^alntifl  In  er- 
ror that  the  facts  alleged  in  the  answ-' 
show  that  the  assumption  of  the  notes  ai 
mortgages  contained  in  tbe  deed  and  u;- 
whicli  the  defendants  in  error  relied  firr . 
recovery  against  him  was  without  coosidtn' 
tlon,  in  that  he  took  the  title  to  tlie 
estate  Involved  herein,  not  as  tbe  benefi'-- 
owner,  but  for  the  convenience  of  I>a&l-. 
and  In  order  to  sell  the  same  and  applf  tl' 
proceeds  to  the  satisfaction  of  Daniel's  drtvA 
It  is  first  urged  by  plaintiff  in  error  that 
deed  from  Daniel  to  him  constituted  a  mor.- 
gage.  yVe  are  unable  to  agree  with  this  ucc- 
tention  for  the  reason  that  the  facts  set  i?' 
in  the  answer  do  not  show  that  any  defeas- 
ance of  said  conveyance  was  In  the  conteiD- 
plation  of  the  parties,  or  that  a  redcnipdtK: 
thereof  by  Daniel  was  ever  contemplated 

[2-4]  Plaintiff  in  error  next  contends  th.«T 
he  held  title  to  said  real  estate  in  trnst,  ttu: 
Daniel  was  the  benefifdal  owner,  and  ttut 
plaintiff  in  error  was  the  mere  holder  of  tbe 
naked  legal  title.  The  defendants  In  errw 
meet  this  contention  by  urging  the  statnte 
of  frauds,  which  provides: 

"No  trust  in  relation  to  real  profiertr  b  valid, 
unkss  created  or  dedared:  First  By  a  writtn 
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tstx-ument,  subscribed  by  the  grantor  or  by  his 
■?ent  thereto  autborizea  by  writing.  Second, 
-y  t:be  instrument  under  which  the  trustee 
lai.naa  the  estate  affected ;  or.  Third.  By  opera- 
ion  of  law."   Section  6659,  B.  L.  1010. 

Secause  of  this  statute,  it  Is  contended  for 
lef  endants  In  error  that  parol  testimony  was 
not  admissible  to  show  that  the  deed  to  Boyd 
was  not  In  fact  an  absolute  conveyance,  but 
only  a  conveyance  in  trust.    This  court,  In 
t  lie  case  of  J.  1  Case  Threshing  Maclilne  Co. 
V.  Walton  Trust  Company,  39  Okl.  74§,  136 
i*Rc.  76ft,  had  under  consideration  a  convey- 
ance absolute  upon  Its  face,  made  by  a  bank- 
ing company  to  one  of  Its  employes  for  the 
pvirx)ose  of  having  said  employ^  n^otlate  a 
loon  upon  the  real  estate  conveyed  for  the 
benefit  of  the  bank.   The  loan  was  negotiat- 
ed, by  the  employ^,  and  the  real  estate  some 
time  thereafter  reconveyed  to  the  bank. 
Tbe  3.  I.  Case  Threshing  Machine  Company 
bad  obtained  a  Judgmrat  against  the  em- 
ploy6  some  time  before  the  execution  of  the 
mortgage  by  him  to  secure  the  loan,  the  lien 
of  which  Judgment  would  have  attached  to 
said  real  estate  and  have  been  prior  to  the 
lien  of  the  mortgage  executed  by  him  had  ti- 
tle been  vested  In  said  employ^  In  an  action 
to  foreclose  tbe  mortgage  the  Threshing  Ma- 
chine Company  claimed  to  have  a  Hen  be- 
cause of  Its  Judgment  prior  to  the  lien  of  the 
mortgage.   Commissioner  Sharp,  who  deliv- 
ered the  opinion  of  the'  court,  says: 

"No  better  Qlustratim  of  a  trust  arising  by 
operaticoi  of  law  could  be  stated  than  here. 
The  conveyance  is  made  without  consideration 
to  one  occupying  a  iK)flition  of  confidence  and 
trust  toward  the  granttv.  *  *  *  Although 
the  deed  executed  by  the  bank  to  Edmonds  pur- 
ported  on  its  face  to  be  a  warranty  deed,  con- 
veying the  absolute  title,  yet  having  been  made 
wholly  without  ccmsideratioD  by  a  corporation 
to  one  of  ita  officers,  for  the  corporation's  bene- 
fit, while  no  writings  were  entered  into  dedara- 
tory  of  ^e  terms  and  conditions  and  the  puruos- 
es  for  which  the  oonveyance  was  made,  it  is  clear 
that  It  was  not  inteuded  by  tbe  deed  to  convey 
to  tbe  grantee  the  sbstHute  title  or  to  vest  in 
him  a  beneficial  interest  in  said  lands,  but  in- 
stead to  convey  only  tbe  naked  legal  title. 
*  *  *  Resulting  tru^  not  bein^  embraced 
within  the  statute  of  frauds,  their  existence  need 
not  be  evidenced  by  any  writing,  and  may,  there- 
fore be  established  by  parol  evidence."  McCoy 
v.  McCoy,  30  Okl.  379,  121  Pac.  176;  Flesner 
T.  Cooper.  39  Okl.  183.  184  Pac  379. 

In  the  Instant  case,  the  answer  of  plain- 
tiff tn  error  shows  the  conveyance  of  the  real 
estate  was  made  to  him  by  Daniel  without 
consideration,  and  that  be  had  no  beneficial 
interest  therein,  but  was  a  mere  holder  of 
the  naked  title.  The  answer  further  allies 
that  tbe  defendants  In  error  have  not  chang- 
ed their  position  or  parted  with  anything  of 
valuie  upon  the  faith  of  the  assumption  agree- 
ment contained.  In  the  deed.  We  confess  that 
we  are  unable  to  distinguish  the  facts  in  this 
case  from  the  J.  I.  Case  Threshing  Machine 
Company  v.  Walton  Truf5t  Co..  supra,  and  up- 
on tbe  authority  of  that  case  we  hold  that  tlK 


plaintiff  in  ttTor  might  establish  the  f  act  that 
he  held  this  real  estate  as  a  mere  trustee 
paroL 

[1]  It  Is  cmceded  by  d^endanta  In  oror 
that  an  ^reement  to  assume  and  pay  out- 
standing mortgages  upon  real  estate  contain- 
ed in  a  deed  must  be  supported  by  a  consid- 
eration. If  Boyd  took  no  boieflclal  interest 
In  this  real  estate  by  reason  of  the  CMiTey- 
ance.  be  received  no  consideration  to  support 
a  promise  to  pay  the  debts  sought  to  be  re- 
covered from  him,  and  tSie  facts  set  up  In  his 
answer,  showing  that  he  took  no  beneficial 
Interest,  and  that  the  land  was  cmveyed  to 
him  in  trust  for  tbe  benefit  Qt  Daniel,  If  true, 
constitute  a  defense  to  the  action  of  defend- 
ants In  error,  and  tbe  trial  court  erred  in 
sustaining  the  objection  to  the  IntroduetloD 
of  evidence  In  support  of  his  answer. 

13ie  Judgment  of  the  trial  court  tthould  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

PEB  OUBIAM.   Adopted  In  wholOb 


HBNTHOBN  et  aL  V.  OriDD  et  aL  (No.  7773.) 

(Bnpreme  Oonrt  of  Oklahoma.   Nor.  21.  IfflS. 
Befaearlng  Denied  Hay  IS.  1917.) 

(BvUabua  by  tk*  Court.) 

1.  JunOMENT  «=»704  —  JUnOMENT  ON  PETI- 
TION AND  Separate  Answkb^ohclubive- 
NEss  AS  Between  DEFENnANTS. 

Where  two  persons  are  sued  in  the  same  ac- 
tion, and  one  of  them  files  a  separate  answer  to 
the  petition  not  in  the  nature  of  a  cross-petition 
against  his  codefendant,  and  such  codefendant 
makes  default,  a  judgment  on  the  issues  joined 
by  the  petition  and  separate  answer  will  not 
necessarily  conclude  and  determine  any  of  the 
merely  relative  rights  of  the  defendants  aa  be- 
tween  themselves. 

[E]d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1229.] 

2.  Appeal  and  Ebbob  «=»![01(4)  —  Instbuc- 

TIOKB— ZTECESSITT   OF  EXCEPTION— REVIEW. 

Where  the  case-made  fails  to  show  tiiat  any 
exceptions  were  taken  to  kistructions  given  nt 
the  trial,  the  Supreme  Court  will  not  consider 
errors  assigned  upon  the  giving  of  such  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2304.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty; Edward  Dewee  Oldfleld,  Judge. 

Action  by  A.  E.  Tidd  against  A.  J.  Hen- 
thorn,  J.  F.  Kellerby,  and  P.  M.  Mowry. 
Judgment  for  plaintiff,  and  defendants  Hen- 
thorn  and  Kellerby  bring  error.  Affirmed. 

Wm.  P.  Harper,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Ledbetter,  Stuart  &  Bell 
and  H.  A.  Kroeger,  all  of  Oklahoma  City*  for 
defendants  in  emnr. 

HARDY,  J.  Defendant  In  error  A.  B.  Tldd 
was  plaintiff  below,  and  wiU  be  so  designat- 
ed. Plaintiffs  In  error  A.  J.  Henthom  and  J. 
F,  Kellerby  and  defendant  in  error  P.  M. 
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M0W17  were  defendants  below,  and  will  be 
so  designated  hereliL 

'  Plaintiff  brougbt  this  action  for  damages, 
alleging:  That  d^endants  had  entered  into 
an  unlawful  combination  and  conspiracy  to 
cheat  and  defraad  plaintiff  out  aC  c«-taln 
property  in  Oklahoma  Olt?  br  exchanging 
therefor  certain  lands  situated  In  Lane  coun- 
ty, Kan.,  and  In  furtherance  of  said  con^ir- 
acy  falsely  and  fraudulently  misrepresented 
to  plaintiff  the  location,  diaracter,  and  value 
of  said  lEUid,  and  also  the  condition  of  the  ti- 
tle thereto;  and  In  pursuance  of  said  false 
and  fraudulent  misrepresentations  upon 
which  plaintiff  relied  an  exdiange  of  proper^ 
ties  was  consummated.  That  said  representa- 
tions were  false,  and  by  reason  thereof  plain- 
tiff was  damaged  in  the  amount  claimed.  De- 
fendants Henthom  and  Howry  answered  by 
general  denial,  and  defmiant  Kellerby  filed 
amended  and  supplemental  answers,  In  which 
Issue  was  Joined  upon  the  allegations  of  plaln- 
tlfTs  petition,  and  he  further  pleaded  that  by 
reason  of  a  Judgment  theretofore  rendered 
In  certain  litigation  to  which  both  plaintiff 
and  defendant  Kellerby  were  parties,  the 
matters  and  things  herein  involved  were  ad- 
judicated and  determined,  and  by  reason  of 
said  Judgment  plaintiff  was  estopped  to  main- 
tain this  action.  The  issues  were  submitted 
to  a  Jury,  which  returned  a  verdict  in  favor 
of  plaintiff,  and  defendants  Henthom  and 
Kellerby  bring  the  case  here. 

It  Is  contended  that  the  court  erred  In 
holding  that  plaintiff  was  not  estopped  to 
maintain  this  action  by  the  Judgment  set  up 
in  the  answer  of  defendant  Kellerby,  and  In 
overruling  the  defendants'  motion  to  direct  a 
verdict  in  tbelr  favor.  The  answer  of  de- 
fendant Kellerby  alleged  that  in  case  No. 
12944  theretofore  pending  In  the  district 
court  of  Oklahoma  county,  entitled  A.  B. 
Works,  Plaintiff,  v.  A:  E.  Tidd,  J.  F.  Keller- 
by, and  another,  Defendants,  it  was  alleged 
by  plaintiff  that  one  James  Bottomly  sold 
and  conveyed  certain  premises  to  A.  H.  Tidd, 
who  assumed  a  oertain  mortgage  thereon 
and  agreed  to  pay  same  as  a  part  of  the  pur- 
chase price  thereof,  as  shown  by  deed  con- 
veying said  premises  from  said  Bottomly  to 
said  Tidd ;  that  thereafter  said  Tidd  sold 
and  conveyed  said  lands  for  a  valuable  con- 
aiueration  to  defendant  Kellerby,  and  as  a 
part  of  the  purchase  price  of  said  property 
said  defendant  Kellert^  assumed  and  agreed 
to  pay  the  amount  of  said  mortgage  due 
thereon,  and  thereby  became  liable  and 
agreed  to  pay  plaintiff  therein  said  sum,  and 
plaintiff  in  said  action  prayed  for  judgment 
against  both  Tidd  and  Kellerby  00  their 
agreement  to  assume  and  pay  the  mortgage 
indebtedness  due  npon  said  premises,  and  for 
foreclosure  of  his  mortgage.  Tidd  made  de- 
fault, and  Kellerby  answered  in  that  action ; 
the  material  portions  of  his  answer  being 
that  he  disdlaimed  any  Interest  In  or  to  the 
lands  covered  by  the  mortgage,  set  out  in 
plaintiff's  peUtloQ,  and  furthw  alleged  that 


at  one  time  ha  contracted  orally  for  the 
purchase  of  said  lands,  but  that  said  con- 
tract of  purchase  was  never  consummated, 
and  dmled  that  he  had  assumed  the  pay- 
ment of  said  mortgage  indebtedness.  The 
premises  upon  whidi  foreclosure  therein  was 
sought  are  one  and  the  same  as  those  out  of 
which  plaintiff  herein  alleges  he  was  cheated 
and  defrauded  by  defendants.  That  case 
proceeded  to  Judgment,  and  a  decree  was 
Mitered  In  which  the  court  found  that  de- 
fendant Tidd  had  assumed  the  payment  of 
said  note  and  mortgage,  and  further  found 
that  defendant  Kdlerby  had  disclaimed  any 
interest  in  and  to  said  lands,  and  therefore 
had  no  interest  ther^,  and  ordered  a  sale 
of  said  property  to  satisfy  said  Jadgpait, 
No  cross-petition  was  filed  either  by  Tidd  or 
Kellerby  against  the  other,  and  no  adjudica- 
tion was  had  as  to  their  respective  rights  in 
the  premises.  It  Is  insisted  here  tbat  the 
Judgment  rendered  therein  condnsivelr  de- 
termined that  no  exchange  of  lands  had  been 
In  fact  consummated,  and  that  the  plaintiff 
Tidd  was  by  said  Judgment  Stopped  to  as- 
sert to  the  contrary.  The  tbeorx  of  the  law 
is  that  when  matters  have  been  once  folly 
investigated  between  parties  and  finally  ad- 
judicated by  a  court  of  competent  Jurisdic- 
tion that  the  same  matters  shall  not  be 
again  litigated,  and  the  principle  is  well  es- 
tablished and  declared  in  a  multitude  of  de- 
cisions that  a  right,  question,  or  fact  which 
has  previously  been  determined  must  be  tak- 
en as  conclusively  established  between  those 
who  were  parties  to  the  former  litigation  and 
those  standing  in  privity  of  interest  with 
them.  Pratt  v.  RatUff,  10  OkL  168,  61  Pac 
523;  Cowan  v.  Maxwell,  27  Okl.  87,  111  Pac 
388 ;  Woodworth  v.  Hennessey,  32  OkL  267, 
122  Pac.  224 ;  McDuffie  v.  Gelser  Mfg.  Ca,  41 
Okl.  488,  138  Pac.  1029;  Pioneer  Telephone 
&  Telegraph  Co.  v.  State,  40  Okl.  417,  133 
Pac  1033 ;  Prince  v.  Gosnell,  149  Pac.  1162. 

[ij  The  present  case  does  not  come  wltMn 
this  rule.  There  were  no  issues  Joined  be- 
tween Tidd  and  Kellerliy  in  the  former  suit, 
and  consequently  their  respective  interests 
as  against  each  other  were  not  Involved,  nor 
determined.  A  case  In  point  Is  Keagy  t. 
Wellington  National  Bank,  12  Okl.  33.  69 
Pac.  811.  The  plaintiff  in  that  action^  brouglit 
suit  to  recover  upon  a  certain  note  made  by 
defendant,  and  answer  was  filed  pleading 
tbat  the  matters  were  res  adjndlcata.  The 
opinion  discloses  that  prior  to  that  action 
defendant  Keagy  had  executed  a  note  to 
the  Southern  Kansas  Mortgage  Company, 
which  note  was  secured  by  a  mortgage  upon 
certain  lands  in  Sumner  county,  Kan.  The 
note  had  been  assigned  to  one  Hyatt  who, 
upon  default  being  made  thereon,  brought  an 
action  in  Kansas  upon  said  note,  asking  for 
foreclosure  of  his  mortage.  The  plaiatiff 
bank  was  made  codefendant  with  Keagy,  but 
made  default.  Judgment  went  against  Kea- 
gy, and  the  mortgaged  premises  irexe  8<^  to 
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Mtls^  plalDtUTs  lien.  In  tbe  oplntcm  the 
teurt  said: 

"If  the  bank  had  any  liva  upon  the  real  estate 
It  mlpht  have  set  up  its  interest  by  way  of  cross- 
petition  and  bad  its  lien  or  interest  determined 
in  ao  far  as  It  affected  the  interegt  ot  Hyatt, 
but  a  failure  to  do  thla  does  not  affect  any  right 
the  bank  had  afrainst  Keagy,  its  codefeadant. 
It  was  not  called  upon  in  that  action  to  litigate 
its  differences  with  Keagy,  but  to  assert  any 
claims  It  had  adverse  to  Hyatt,  the  plaintitF ; 
or,  falling  bo  to  do,  be  barred  w>  far  as  his  rights 
were  concerned." 

The  rnle  of  law  annonnoed  by  the  oonrt  in 
the  syllKbns  ctf  the  opinion  la  stated  thns: 

**Wber>e  two  persons  are  sued  as  codefendants, 
and  answer  separately,  and  not  by  way  of  cross- 
petition  or  make  default,  the  judgment  of  the 
court  adjudicating  the  rights  of  the  plaintiff  as 
against  snob  defendants  will  not  be  res  adjndi- 
cata  as  to  any  of  tbe  merely  relative  rights  as 
between  the  defendants  themselves." 

The  court  In  its  opinion  qnotee  approrlng- 
ly  from  Harr^  v.  OOtorne,  06  Ind.  535,  the 
following  expression: 

"Where  two  parties  are  sued  In  the  same  ac- 
tion, and  one  files  a  separate  answer  to  the  com- 
plaint, and  not  in  the  nature  of  a  cross-com- 
plaint against  his  codefendant,  such  codefend- 
ant  cannot,  under  our  Code  of  Practice,  demur 
or  reply  to,  or  jffln  issue  in  any  manner  upon 
such  separate  answer.  And  in  such  case,  the 
finding  and  judgment  of  the  court,  on  an  issue 
joined  on  such  separate  answer  by  the  plaintiff, 
will  not  necessarily  conclude  and  determine  any 
of  the  merely  relative  rights  of  the  defendant, 
■s  between  tnonselres." 

In  De  Watterille  v.  Sims,  44  Okl.  708,  146 
Pac.  224,  It  was  held  that  a  jadgment  fore- 
closing a  materialman's  lien  against  a  num- 
ber of  defendants,  inclnding  a  holder  of  a 
mortgage  Uen,  who  did  not  set  up  his  mort- 
gage in  that  action,  would  not  preclude  the 
latter  from  foreclosing  his  mortgage  as 
against  his  codefendants  in  the  first  foreclo- 
sure, who  acquired  no  interest  in  the  property 
Under  or  by  reason  of  the  first  foreclosure, 
and  were  not  privies  to  the  plaintiff  therein, 
and  whose  conflicting  or  hostile  claims 
against  said  mortgage  were  not  In  Issue,  nor 
litigated  In  the  first  proceeding.  23  Cyc. 
752;  Jackson  v.  Lemler,  83  Miss.  37,  35  South. 
306;  MUler  r.  GlUesple,  59  Mo.  220;  Jones 
V.  Vert  et  al.,  121  Ind.  140,  22  N.  E.  882,  16 
Am.  St  Rep.  379;  Uoxie  t.  Farmers'  &  Me- 
chanics' Bank,  20  Tex.  Civ.  App.  462,  49  S. 
W.  637 ;  Smith  Bros.  &  Co.  v.  N.  O.  &  N.  B. 
R.  Co.  et  al.,  109  La.  782,  33  South.  769. 
The  plea  of  former  adjudication  was  not  well 
taken,  and  the  court  committed  no  error  in 
refusing  to  direct  a  verdict  for  defendant. 

[2]  Error  Is'  assigned  upon  the  giving  of 
certain  Instructions  by  the  court  at  the  trial, 
but  an  examination  of  tbe  case-made  fails  to 
'show  that  any  exceptions  were  taken  there- 
to at  the  time.  This  being  true,  the  rule  an- 
nounced that  this  court  will  not  review  an 
Instruction  given  by  the  trial  court,  unless 
exceptions  were  taken  thereto  at  the  time  of 
the  trial,  would  preclude  consideration  of  the 
errors  assigned.  Everett  v.  Aklns,  8  Okl,  184, 


66  Pac.  1062;  Boyd  t.  Bryan,  U  OkL  66,  65 
Pac  940;  Finch  v.  Brown,  27  OU.  217,  lU 
Pac.  881 ;  SUgler  t.  Wiley,  86  OtO.  291,  128 
Pac.  118. 

The  Jndsment  Is  afitrmed.  All  tlie  Justices 

concur. 


BROWN  et  al.  v.  TOLL  et  aL   (No.  4630.) 

(Supreme  Court  of  Oklahoma.    Nov.  28,  1915. 
Rehearing  Denied  May  8,  1917^ 

(StOaiua  In/  the  Court.) 

1.  Appeal  and  Bbkob  ^=»1016(5>— Haxhusb 
Ebbob— Reiiabks  of  Tbial  Judge. 

Remarks  of  a  trial  judge  during  the  prog- 
ress of  the  trial  in  the  presence  of  the  jiiry  do 
not  constitute  reversible  error,  unless  from  a 
reasonable  understanding  '  of  .  his  words  th^ 
would  tend  to  prejudice  the  minds  of  tbe  jury 
for  or  against  either  of  the  partiea. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4134.] 

2.  Appeal  and  Ebeob  ^»1004(1)— Habuuess 

EbBOB— In  8TH  DCTIONS. 

Instructious  given  by  the  court  considered, 
and  held  free  from  prejadidal  error. 

IE6.  Note. — For  other  cases,  see  Ap[>eal  and 
Error,  Cent  Dig.  §  4219;  Trial,  Cent.  Dig. 
«  475.] 

3.  Set-Oft  and  Couhtebclaiu  «=>29(2)  — 

BUILDINQ  ComSACT. 

In  an  action  upon  a  building  contract  by  the 
builder,  the  defendant  may  elect  to  Counter- 
claim against  the  builder  for  any  damages  sus- 
tained by  builder's  failure  to  perform  in  ac- 
cordance with  bis  contract,  instead  ot  defend- 
ing against  any  recovery  because  of  sudi  failure 
to  perform. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 

Counterclaim,  Cent.  Dig.  {  60.] 

4.  Appeal  and  Ebbob  «=»171(1)— Theoet  of 
Ca^  Below — Change  on  Appeal. 

When  the  parties  have  joined  issue  and 
gone  to  trial  apon  one  theory  of  the  case,  they 
will  not  be  permitted  in  this  court  to  change 
such  theory  and  have  the  case  considered  upon 
another.' 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  1068,  1054.) 

6.  Tbial  «=3820,  845~-Fobii  or  VBBni0T-> 
Duty  to  Chaboe— Objection. 
The  trial  judge  is  not  required  to  prepare 
forms  of  verdict,  and  if  he  does  the  party  ag- 
grieved must  except  to  the  form  prepared  at  the 
time  in  order  to  avail  himself  of  any  error 
therein. 

(AddituMol  SifOaibiu  hp  Editorial  Bfaff.) 

6.  Tbial  ^»424— Ebboneous  Tnstbuction — 
Cdbe  bt  Otheb  Instbuction. 
In  an  actitm  to  (oreeiose  a  mechanic's  lien, 
any  possible  error  in  refusing  defendants*  re-' 
quested  instructions  as  to  the  effect  of  the  con- 
tractor's fraudulent  change  of  the  contract  was- 
cured  by  an  instruction  stating  the  law  as  to. 
the  alteration  of  contracts  more  favorably  to  de- 
fendants than  tbe  instructions  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  986,  966.] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 
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Action  by  O.  P.  Toll  and  L.  H.  Tull,  pait- 
ners  under  the  nnme  of  Tull  &  Son,  and  the 
Brown-Dingce  Investment  Company,  against 
Rll  Brown  and  another.  JTudgment  for  plain- 
tiffs, motion  for  new  trial  overmled,  and  de- 
fendants bring  error.  Affirmed. 

This  action  was  commenced  by  the  defend- 
ants In  error,  hereinafter  styled  the  plain- 
tiffs, against  the  plaintiffs  in  error,  herein- 
after styled  the  defendants,  and  one  W.  L. 
Gamer  In  the  district  court  of  Oklahoma 
county  to  foreclose  a  mechanic's  Hen  on  cer> 
tain  real  estate  in  Oklahoma  City  for  the 
balance  claimed  to  be  due  plaintiffs  for 
plumbing  and  supplying  flxtures  for  a  build- 
ing erected  by  defendants  upon  said  real  es- 
tate under  a  contract  with  W.  L.  Garner. 
The  plaintiffs  alleged  that  on  June  15,  IdlO, 
they  entered  into  a  written  contract  with 
W.  L.  Gamer,  the  building  contractor  with 
defendants,  to  do  certain  plumbing  In  and 
furnish  certain  fixtures  for  a  building  then 
being  constructed  by  defendants,  and  that  on 
July  5.  1910,  the  plaintiffs  contracted  in  writ- 
ing with  said  Garner  to  do  certain  addition- 
al plumUng  upon  said  building ;  that  Garner 
had  paid  the  contract  price  dne  plaintiffs  for 
the  work  provided  for  In  the  second  contract, 
and  that  be  had  made  partial  paym^ts  on 
the  flrsl  contract,  and  plaintiffs  claimed  a 
balance  dae  them  of  I72S;  that  plaintiffs 
had  performed  the  work  and  furnished  tlie 
materials  provided  for  in  both  contracts  la 
accordance  with  the  terms  thereof;  that  on 
September  23,  1910,  jOalntlflfs  filed  their  me- 
chanic's lien  claim  for  the  balance  due,  and 
thereafter  served  notice  of  the  filing  thereof 
upon  defendants.  The  defendants  denied 
generally  the  allegations  of  plaintiffs,  plead- 
ed that  after  the  completion  of  work  by  plain- 
tiffs, plaintiffs  and  Garner  fraudulently  al- 
tered the  contract  first  entered  Into  in  a 
material  maimer,  and  pleaded  that  plaintiffs 
had  failed  to  comply  n-itb  both  their  con- 
tracts and  performed  the  work  done  in  a 
slovenly  and  unworkmanlike  manner  to  the 
damage  of  defendants  In  the  sum  of  $1,200, 
and  prayed  Judgment  against  the  defendants 
In  the  sum  of  $475.  The  plaintiffs  replied, 
denying  the  averments  In  the  answer.  Both 
plaintiffs  and  defendants  offered  evidence 
tending  to  establish  the  allegations  of  their 
plcfldings  at  the  trial  which  resulted  In  a 
verdict  for  plaintiffs.  In  due  time  defend- 
ants moved  for  new  trial,  which  motion  be- 
ing overruled.  Judgment  was  entered,  to  re- 
verse which  defendants  bring  the  cause  here 
for  review. 

Wilson  &  Tomerlln  and  E.  E.  Buckholts, 
nil  of  Oklahoma  City,  for  plaintiffs  in  error. 
Jno.  H.  Wright  and  Clarence  J.  Blinn,  both 
of  Oklahoma  City,  for  defradants  in  error. 

BUMMONS,  C.  (after  stating  the  fiuAs  as 
above).  Under  the  first  assignment  of  error 
In  th^r  brief,  the  overrnllng  of  th^  motion 


for  new  trial,  counsel  for  d^todants  arigned 
but  one  proposition,  the  failure  of  plaintiffs 
to  prove  the  giving  of  notice  of  tbe  filing  of 
their  mechanic's  lien.  But  it  seems  that  aft- 
er the  filing  of  the  brief  of  defendants  the 
plaintiffs  secured  leave  from  this  court  to 
correct  the  record,  and  pnrsaant  thereto 
amended  the  case-made  so  as  to  show  that 
notice  of  Uie  filing  of  their  mechanic's  lien 
was  given  dtfendants  as  required  by  law: 
therefore  we  need  not  further  consider  this 
assignment 

[1]  The  second  and  third  assignments  of 
error  go  to  the  admission  of  Incompetent, 
Immaterial,  and  Irrelevant  testimony  offered 
by  plaintiffs,  and  to  tbe  exdndon  of  compe- 
tent, material,  and  relevant  testimony  offered 
by  defendants.  Counsel  for  defendants  un- 
der these  assignments  argue  the  proportion 
that  defendants  were  denied  a  fair  trial,  and 
present  several  excerpts  from  the  record  to 
show  that  the  trial  judge  was  prejudiced 
against  defendants,  and  that  his  remarks  in 
ruling  upon  the  admission  or  rejection  of 
testimony  indicated  such  prejudice  to  the 
jury.  We  have  carefully  examined  the  ex- 
cerpts from  the  record  shown  In  the  brief 
of  defendants,  and  have  also  examined  the 
record,  and  find  nothing  In  the  colloquies 
between  the  trial  judge  and  counsel  for 
plaintiffs  and  defendants,  over  objections  to 
the  introduction  of  evidence  and  the  rullnss 
of  the  court  thereon,  to  Indicate  any  prej- 
udice on  the  part  of  the  trial  court  for  or 
against  either  the  plaintiffs  or  defendants 
from  which  a  Jury  might  reasonably  Infer 
that  tbe  court  leaned  to  either  side  of  the 
controversy.  Our  Territorial  Supreme  Court 
In  the  case  of  City  of  Guthrie  t.  Carey,  15 
Okl.  276.  81  Pac.  431,  say: 

"No  remarks  of  the  coort  sfaould  ever  be  con- 
sidered as  reversible  error,  unlei»  it  be  shown 
that  by  a  reasonable  construction  of  the  lan- 
guage, and  a  reasonable  understanding  of  his 
words,  they  would  bave  a  tendency  to  prejudice 
one  side  or  the  other  In  the  mind  of  the  jury." 

In  this  case  we  fall  to  ^d  any  remarks  lu 
the  record  made  by  the  trial  court,  save  tbe 
ordinary  coUoqnlca  between  counsel  and  the 
court,  whl(di  are  bound  to  occur  In  tbe  trial 
of  nearly  every  case.  We  notice  also  that. 
In  pto^hly  one-half  ot  the  cases  complained 
of,  the  counsel  for  defendants  took  no  ex- 
ception to  the  ruling  of  the  court,  and  no 
exception  whatever  was  taken  to  the  remarks 
of  the  court  We  have  also  examined  the 
rulings  of  the  trial  court  upon  the  evidence 
set  out  in  the  brief  of  counsel  for  def^ants. 
together  with  the  evidence  set  out  In  their 
statement  of  the  case,  and.  we  find  no  re- 
versible error  in  the  rulings  of  the  court  upon 
the  introduction  of  evidence.  We  thmfore 
conclude  that  defendants'  second  and  third 
assignments  <tf  error  are  not  weU  fbnnded. 

[2]  The  fourth  and  fifth  assignments  of  er- 
ror complain  of  the  action  of  the  court  in 
refusing  instructions  requested  by  defendants, 
and  of  the  InstructlMis  given  by  the  court 
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Counsel  for  dftfendants  set  out  In  their  brief 
Instructions  6  and  6  glT«n  by  the  court,  to 
which  they  excepted,  and  which  are  as  fol- 
lows : 

"5.  If  yoQ  believe  from  the  evidence  in  this 
case,  by  a  preponderance  therec^,  that  the  plaiu- 
tifls  entered  mto  contracts  with  the  defendant 
W.  Ia  Garner  to  do  and  perform  certain  work 
upon  a  building  being  erected  by  the  defend- 
ants Brown  &.  Dingee,  and  that  plaintiffs  have 
dcme  and  performed  the  said  work  which  they 
agreed  in  said  contracts  to  do,  In  the  manner 
required  by  the  said  contracts,  and  that  the 
plaintiffs  have  not  bees  paid  the  total  contmct 
price  for  their  work,  that  they  would  be  entitled 
to  a  verdict  at  your  bands  for  the  amount 
which  you  find  is  one  and  uni«id  upon  such  con- 
tracts, with  interest  at  6  per  ccot.  thereon  from 
the  23d  of  September,  1910.   •   •  • 

"6.  If  you,  however,  believe  that  the  plain- 
tiffs agreed  to  do  and  perform  said  work  and 
labor  according  to  the  plans  and  specifications 
and  contracts,  and  that  plaintiffs  did  not  do  and 
perform  the  said  work  and  labor  according  to 
the  plans  and  specifications  and  the  contracts, 
and  by  reason  of  plaintiffs'  failure  to  so  per- 
fornv  the  said  work  the  defendants  have  been 
damaged,  you  may  set  off  snch  damages,  if  any 
you  find  the  defendants  to  have  su8taiue<l, 
against  any  claim  the  plaintiff  may  have  es- 
tablished for  work  and  labor,  if  yoa  find  such 
a  claim  to  faave  been  eBtablished." 

[II  The  defendants  contend  that  these  In- 
stmctlons  do  not  submit  to  the  jury  the  ques- 
tion of  a  fallare  of  performance  on  the  part 
of  plaintiffs  which  might  preclude  a  recovery 
by  them,  and  submit  authorities  In 'support  of 
the  proposition  that  a  failure  to  perform  in 
accordance  .with  the  contract  will  defeat  a 
recovery  by  the  contractor.  This  Is  undoubt- 
edly correct,  but  It  Is  also  true  that  in  a 
building  contract  upon  a  failure  by  the  con- 
tractor to  substantially  perform  his  contract, 
the  other  party  may  elect  to  recover  damages 
for  the  breach  Instead  of  defending  on  the 
ground  of  nonperformance.  Thomas  v.  War- 
renburg,  92  Kan.  676,  141  Pac.  255. 

[4]  The  def^dants  might  In  their  answer 
have  elected  to  stand  upon  the  alleged  breach 
of  their  contract  by  plaintiffs.  In  that  case 
if  the  evidence  disclosed  a  failure  of  per- 
formance on  the  part  of  plaintiffs,  they  could 
not  recover.  But  having  elected  to  recoup 
in  damages,  for  the  allied  breadi  by  plain- 
tiffs of  their  contracts,  against  any  recovery 
to  which  the  plaintiffs  might  be  entitled, 
they  are  t>ound  by  that  theory,  and  cannot 
in.  this  court  change  the  issue.  Border  y.  Car- 
rabine,  24  Okl.  609, 104  Pac.  900 ;  Wallace  v. 
Kllllan,  40  Okl.  631,  140  Pac.  162.  The  d^ 
fendants  not  only  tried  the  case  In  the  court 
below  upon  the  theory  that  they  were  enti- 
tled to  recoup  in  damages  for  any  breach  of 
the  contracts  on  the  pEirt  of  plaintiffs,  the 
Issues  raised  by  the  pleadlnss,  but  so  far  as 
tlie  record  discloses  they  never  requested  the 
trial  court  to  charge  the  jury  ntwn  the  theory 
of  failure  of  performance,  which  they  now 
set  up  here  for  the  drst  time. 

[S.  II  Defendants  complain  of  the  refusal 
of  their  requested  Instructicnu  6  and  7, 
wbtch  ore  aa  followa; 


"InstructicHi  No.  6.  I  charge  you,  gentlemen 
of  the  jury,  that  if  you  believe  from  the  evi- 
dence that  the  plaintiffs  and  W.  L.  Gamer 
fraudulently  changed  the  contract  sued  on  in 
this  case  and  introduced  in  evidence,  after  the 
work  was  completed  and  for  the  purpose  of  ren- 
deriag  the  defendants  liaUie  to  the  plaintiffs  for 
the  full  amount  of  the  contract,  then  I  charge 
you  that  under  the  law  this  would  vitiate  the 
contract  sued  upon,  and  your  verdict  sbould  be 
for  the  defendants. 

"Instmction  Na  7.  I  chorge-  you,  gentlemen 
of  the  jury,  that  if  you  believe  from  the  evi-  _ 
dence  that  the  plaintiffs  and  W.  If.  Garner  by 
mutual  egreunent  and  for  the  fraadalent  pur- 
pose of  rendering  Brown  &  Dingee  liable  to  the 
plaintiffs  herein  changed  the  contracts  sued 
npoQ  after  the  work  was  completed,  then  I 
charge  you  that  your  verdict  should  be  tor  tlie 
defendants." 

We  tliink  Instruction  Mo.  7,  givra  by  the 
court,  which  was  not  excepted  to  by  defend- 
ants, cured  any  possible  error  there  could 
have  been  in  refusing  the  Instructions  re- 
quested. Instractlou  No.  7,  given  by  the 
court,  is  as  follows: 

"The  intentional  destruction,  cancellation,  or 
material  alteration  of  a  written  contract  by  a 
party  entitled  to  recover  any  benefit  under  it, 
or  with  his  consent,  extinguiabes  all  the  ex- 
ecutory obligations  oi  the  contract  in  bis  favor 
against  parties  who  do  not  consent  to  the  act. 
In  other  words,  the  alteration  of  a  written  con- 
tract by  one  of  the  parties  to  it  without  the 
consent  or  knowledge  of  the  other  party  vitiates 
the  contract,  and  a  recovery  cannot  be  had  upon 
that  contract;  but  where  a  contract  is  ex- 
ecuted in  duplicate,  the  law  provides  that  an 
alteration  or  destruction  of  one  copy  of  such 
contract  while  the  other  exists,  unaltered,  does 
not  vitiate  the  contract 

"Therefore,  If  you  believe  from  the  evidence 
that  the  contract  sued  on  in  this  case  has  been 
materially  changed  by  the  plaintiffs,  or  with 
their  knowledge  or  consent,  and  without  the 
knowledge  and  consent  of  the  defendants,  sucb 
alteration  vitiates  such  contract,  and  no  re- 
covery could  be  had  thereunder  by  the  plaintlfffi. 
If  you  should  further  find  and  believe  from  the 
evidence  that  the  contract  sued  on  was  executed 
in  duplicate,  and  that  but  one  copy  of  such  con- 
tract was  BO  changed,  then  the  changing  of  that 
one  copy  would  not  vitiate  the  contract  and  a  re- 
covery might  be  bad,  notnathstanding  the  ^ter- 
ati(Hi  of  one  copy  of  the  contract." 

It  will  be  noted  that  this  Instruction  states 
the  law  as  to  the  alteration  of  the  contracts, 
and  the  Issue  thereon,  much  more  favorably 
to  the  defendants  than  the  Instructions  re- 
fused, Inasmuch  as  the  jury  were  not  by  the 
Instruction  given  required  to  find  fraud  or 
the  intent  with  which  the  alteration,  If  any, 
might  bave  been  made. 

The  defendants  finally  complain  of  the 
form  of  the  verdict  prepored  by  the  court. 
Trial  Judges  are  not  required  to  prepare 
forms  of  verdict,  and  if  they  dtf  exception 
must  be  taken  by  the  party  aggrieved  before 
the  matter  can  be  heard  here.  Houston  T.  & 
C.  Ry.  Co.  V.  Lemalr,  65  Tex.  Civ.  App.  244, 
119  S.  W.  1162.  The  record  dlsfloses  no  ex- 
ception taken  to  the  form  of  the  verdict  at 
the  time,  and  defendants  cannot  now  be 
heard  to  complain  of  it. 

The  Issues  have  been  presented  to  the 
jury  upon  conflicting  evidence  under  proper 
instructions,  and  as  we  And  no  reversible  ar- 
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ror  In  tUe  record,  title  judgment  should  be  af- 
firmed. 

PER  CURIABI.  Adopted  In  wb(^e. 


SWEEfT    FRESNO  HOITEL  CO. 

BRANDT  BROS.  SAME. 

(S.  F.  7268^ 

(Snpreme  Court  of  Oalifomia.   April  19,  1917. 
Rehearing  Denied  May'  17,  1917.) 

1.  BfBCHANICS'     LlENB     «=9l04:  —  BUIIJ>inO 

GoNTBACTB— Time  of  Payment. 
•  A  buildinr  contract,  merely  providing  when 
75  per  cent  of  the  contract  price  is  payable,  does 
not  conform  substantially  to  Code  Civ.  Proc.  i 
1184,  proridioK  in  effect  that  such  contracts 
must,  hy  their  terms,  declare  that  at  least  25 
per  cent,  of  the  contract  price  shall  be  payable 
at  least  35  days  after  final  completion ;  and  so 
others  than  the  contractor  furnishins:  labor  and 
material  are  entitled  to  lien  for  the  full  amount 
thereof. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  S  136.] 

2.  Meouanzos'   Lxens  «=9l34  —  Fobm  of 
Claim. 

A  claim  of  lien  by  another  than  the  chief 
contractor,  containing  a  statement  of  the  partic- 
ulars required  by  Code  CSt.  Proc  §  1187,  with 
nothing  contradictory  or  destructive  thereof,  is 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Medianica* 
Liens,  Cent.  Dig.  {  ^08.] 

S.  Mechanics'  Liens  «=3>277(6)— Claims— Va- 

BIANCB. 

There  is  no  variance  between  claim  of  lien 
of  subcontractors  for  value  of  work  and  mate- 
rial up  to  cessation  of  labor,  estimated  at  con- 
tract price,  stated  also  to  be  the  value  thereof, 
and  evidence  that  this  was  the  value  of  the  work 
and  material,  plus  20  per  cent,  for  their  profits 
as  subcontractors. 

[Ed.  Note.— For  other  cases,  see  Meehanies' 
Liens,  Cent  Dig.  ({  553,  654.] 

4,  Mechanics*  Liens  «=>141— Claim  or  Strs- 

coNTBACTOBS— Giving  Name  of  Employer. 
Statement  in  claim  of  lien  by  stibcontrac- 
ton,  that  the  contract  made  by  them  with  F. 
&  Co.,  the  contractor,  was  made  by  the  latter 
"on  behalf  of  and  for  said  owner,"  does  not  vi- 
tiate the  claim  as  not  giving  the  name  of  the  per- 
son by  whom  the;^  were  employed ;  the  quoted 
phrase  being  manifestly  inserted  on  the  theory 
of  the  principal  contract  being  void  for  failure 
to  make  25  per  cent,  of  the  contract  price  pay- 
able S5  days  after  completion,  in  which  case 
Code  Civ.  PrOc.  i  1184,  provides  that  work  and 
material  by  others  than  the  principal  contractor 
shall  be  deemed  done  and  fiumished  at  the  in- 
stance of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Lfens,  Cent.  Dig.  »  243-245.] 

5.  Mechanics'  Liens  «=>  135— Lien  Claims. 

It  is  no  ground  for  objection  to  claim  of 
lien  by  S.,  stating  that  the  work  done  by  him 
was  under  contract  between  him  and  the  con- 
tractor, that  the  contract,  made  a  part  of  the 
claim  of  lien,  though  signed  in  his  name,  pur- 
ported to  be  a  contract  of  S.  &  Co.,  it  appearing 
by  the  evidence  that  S.  &  Co.  was  merely  a  name 
under  which  S.  was  doing  business,  and  that 
no  one  else  was  interested  therein  ;  it  not  being 
necessary  that  the  claim  make  this  explanation. 


bnt  enough  thmt  It  tsterts  the  nfdmate  fact  that 
he  made  the  contract. 
[Ed.  Noter-For  other  cases,  see  Mechanics' 

Liens,  CenL  THg.  |  209.] 

6.  Mechanics*  Liens  «s»51— Loans  to  Oon- 

TBACTOB. 

One  merely  paying  the  wages  of  a  building 
contractor's  employes,  under  agreement  to  do  bo 
and  to  be  repaid  the  same  with  a  commission, 
cannot  have  a  Uen  for  their  labor ;  he  in  effect 
loaning  money  to  the  contractor  to  enable  him 
to  tiarry  on  the  work,  for  which  there  can  be  ao 
Uen. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  8  53.] 

7.  Mechanics'  Liens  <S=>39  —  Contract  to 
Bestow  Labor. 

Contract  of  S.  with  F.,  bafldfng  contractor, 
whereby  S.  agrees  to  furnish  all  common  and 
carpenter  labor  for  completion  of  building,  and 
to  pay  ail  wages  that  may  become  due  the  car- 
penters and  common  laborent,  and  F.  agrees  for 
such  labor  famished  to  pay  to  S.  emea  month, 
with  commission,  the  amount  of  wages  S.  has 
paid  to  such  laborers  during  the  preceding 
month.  Is  one  to  bestow  labor  <hi  the  building, 
entitling  S.  to  &  Uki  for  labor  furnished  there- 
under ;  and  not  a  ctmtract  for  loan  of  numey, 
though  it  is  provided  F.  shall  make  out  and 
deliver  to  S.  weekly  pay  rolls,  and  that  it  is  un- 
derstood that  all  men  employed  shall  be  satis- 
factory to  F..  and  that  be  shall  have  the  right 
to  discbarge  any  nnsatiafactory  to  him,  and  to 
replace  them  with  others  selected  by  him. 

{Ed.  Note.— For  other,  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  §  43.] 

8.  Mechanics'  Liens  <9=»39  —  Subcontbac- 
TOBB— Amount  of  Lien— Value  of  Laboe. 

The  value  of  the  labor  furnished  by  a  sub- 
contractor under  contract  to  furnish  the  carpen> 
ter  end  common  labor  to  complete  the  building, 
and  see  that  auch  laborers  wo^ed  when  wanted, 
and  attend  to  paying  their  wa^es,  for  which  the 
subcontractor  le  entitled  to  a  ben,  is  the  amount 
of  the  reasonable  wages  paid  to  the  men,  with 
an  additional  sum  (or  the  value  of  the  subcon- 
tractor's  services,  which  the  contract  reqoires 
him  to  perform. 

[Ed.  Note.— For  other  easel,  see  Mecheniea* 
Liens,  Cent  Dig.  J  43.] 

9.  Mechanics'  Liens  ^::^161(4)— Interest. 

A  contractor  cannot  increase  the' burden  of 
the  owner  by  an  agreement  with  the  lien  claim- 
ant, made  after  the  worii  is  done,  to  pay  inter- 
est at  an  increased  rate;  but  in  such  case,  as 
in  any  other,  there  is  ri^ht  to  interest  at  the 
legal  rate,  the  amount  owing,  as  well  as  the  time 
of  payment  being  fixed  and  certain. 

[Ed.  Note.— For  other  cases,  see  MedWDlea^ 
Liens,  Cent.  Dig.  §§  283,  606.] 

Department  1.  Appeals  from  Superior 
Court,  Fresno  County;  H.  Z.  Austin,  Judge. 

Two  actions,  one  by  Isaac  Sweet,  the  oth- 
er by  Brandt  Bros.,  both  against  the  Fresno 
Hotel  Company*  From  a  Judgment  after 
consolidation  of  cases,  plaintiff  Sweet  and  de- 
fendant appeaL  Reversed  and  remanded, 
with  dlrecttons. 

Fnnk  H.  Short,  F.  E.  Goob,  and  Short  & 
Sutberland,  all  of  Fresno  (Carl  E.  Undsay, 
of  Fresno,  of  coonsel).  for  appellant  Fresno 
Hotel  Co.  Milton  M.  Dearlng,  of  Fremo^  for 
at^llant  Sweet  Jobnston  &  J<HieB,  of  Fres- 
no, and  C  W.  MlllOT,  of  Stodctftt.  fior  re- 
spondent 
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SHAW,  J.  The  casee  h»re  presented  are 
acttonfl  to  foreclose  mechanics'  liens.  All  tbe 
parties  appealed.  The  appeal  of  the  plaintiffs 
Brandt  Bros,  was  presented  In  case  No.  8916, 
and  has  been  decided ;  the  Jnd^Mit  having 
been  held  good  against  their  attacks.  Brandt 
Bros.  T.  Fresno  Hotel  Co.,  178  Cal.  — ,  158 
Pac.  434.  The  appeals  of  the  other  parties 
are  presented  by  the  record  In  this  case  (No. 
7268)  and  will  now  be  considered. 

The  contract  was  made  and  flled  and  the 
work  was  begun  prior  to  the  enactment  of  the 
amendments  of  1911  to  the  Mechanics'  Lien 
Law.  The  rights  of  the  respective  parties 
are  therefore  dejMindeut  on  the  law  existing 
before  those  amendments  took  effect,  and  our 
refermces  to  Code  sections  are  to  be  under- 
stood as  referring  to  them  in  their  pre-exist- 
ing form.  The  Fresno  Hotel  Coraimny  con- 
tracted with  U.  C.  Farley  &  Co.,  a  corpora- 
tion, for  the  erection  of  a  building  by  said 
Farley  ft  Co.,  on  certain  lots  In  the  city  of 
Fresno  belonging  to  the  hotel  compony.  The 
bot^  company  therein  agreed,  In  considera- 
tion of  ttie  erection  of  said  building,  "to  pay, 
or  cause  to  be  paid,  to  the  contractor,"  the 
sum  of  $199,500  "at  times  and  In  the  manner 
following,  to  wit,  75  per  cent,  of  the  complet- 
ed work  done  during  the  preceding  month  to 
be  paid  on  the  first  of  every  succeeding 
uumth."  It  was  also  provided  that  at  the 
final  completion  of  the  work  the  architect 
Bfaould  certify  to  that  fact  in  writing  to  the 
contractor,  stating  therein  the  arnonnt  then 
dne.  Xtaere  were  no  i»ovUlong  or  agreements 
for  the  payment  of  the  remaining  3S  per  cent, 
of  tbe  contract  price,  other  than  those  above 
set  forth,  nor  any  statun^t  tliat  the  same 
dioald  be  "payatde  at  least  thir^-flve  days 
after  the  final  completion  of  tbe  contract," 
as  required  by  section  1184  ot  the  Code  of 
Qvll  Procedure.  This  contract  was  duly  filed 
In  tbe  office  ot  the  county  records  on  Decem- 
ber 17, 1910,  before  the  work  tboreonder  was 
b^on.  The  contracts  proceeded  witlk  the 
erection  of  tbe  proposed  building  until  No- 
Tember  15, 1911,  at  which  time  it  ceased  work 
thereon  and  never  resumed  the  same.  On 
December  21,  1011,  the  hotel  company,  pur- 
suant to  the  first  clause  of  section  1187  of  the 
Code  of  Civil  Procedure,  filed  lu  the  record- 
er's office  a  notice  of  cessation  of  labor  on 
the  building. 

On  January  12,  1912,  tbe  plalntifr  Sweet 
filed  in  the  recorder's  office  his  claim  of  lien 
against  tbe  property  for  certain  labor  per- 
formed and  materials  famished  for  and  used 
in  the  building,  under  agreements  with  the 
original  coutractor.  On  January  15,  1912, 
plaintiffs  Brandt  Bros,  filed  their  claim  of 
lien  against  the  property  for  certain  work 
performed  and  materials  famished  by  them 
therefor  and  used  therein,  under  agreements 
with  the  contractor.  The  presoit  actions  are 
for  the  foreclosure  of  these  liens.  The  court 
found  that  the  balance  owing  to  Sweet  for 
the  materials  famished  and  labor  performed 


by  him  in  the  erection  of  tbe  building  was 
^,281.06,  and  that  the  balance  owing  to 
Brandt  Bros,  for  the  labor  performed  and 
materials  furnished  by  than  In  tbe  erection 
of  said  building  was  ^,585.65.  Judgment  of 
foreclosure  was  duly  rradered  In  favor  of 
the  respective  plaintiffs  for  theee  sums. 

[1]  We  will  first  ccmslder  the  appeals  of 
the  hotel  company.  Tbe  Judgmmt  of  the 
court  below  was  given  upon  the  theory  that 
the  contract  was  invalid  as  to  third  peracms 
because  of  Its  failure  to  provide  that  one- 
fourth  of  the  contract  price  should  not  be 
payable  until  36  days  after  completion,  and 
that,  consequently,  tbe  plaintiffs  were  enti- 
tled to  a  lien  for  the  full  amount  unpaid  of 
the  value  of  their  labor  and  materials  fur- 
nished, although  the  balance  unpaid  from  the 
owner  to  the  contractor  was  not  sufficient  to 
pay  Bwai  claims  in  full.  Section  1184  ex- 
pressly declares  that  if  a  building  contract 
does  not  "conform  substantially"  to  its  pro- 
visions, "the  labor  done  and  materials  fur- 
nished by  all  persons  except  the  contractor 
shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  Instance  and  request 
of  the  person  who  contracted  with  the  con- 
tractor, and  they  shall  have  .a  lien  for  the 
value  thereof."  Our  decisions  uniformly  hold 
that  where  such  substantial  conformity  is 
wanting  the  contract  price  does  not  limit  the 
amount  of  tbe  liability  as  to  liens.  San 
Diego  L.  Co.  V.  Wooldiedge,  90  Cal.  578.  27 
Pac.  431;  WUlamette,  etc.,  Co.  v.  Los  An- 
geles, ^c.',  Co.,  04  Gal.  234,  29  Pac.  629; 
Merced  L.  Co,  v.  Bmschl.  152  Cal.  374,  92 
-Pac.  844;  Burnett  v.  Glas,  164  CaL  250.  97 
Pac.  423;  Nofoiger  L.  Ca  t.  Solomon,  18 
Cal.  App.  ess,  110  Pnc  474.  The  hotel  com- 
pany claims  that  this  defect  in  tbe  contract 
Is  not  a  lack  of  substantial  conformity  with 
section  1184.  The  argument  is  that  inas- 
much as  the  contract  does  not  declare  that 
the  final  one-fourth  shall  be  paid  prior  to  the 
expiration  of  the  35  days  after  completion, 
but  Is  slleuir  as  to  the  time  of  such  payment, 
it  does  not  expressly  violate  the  section,  and 
that  tbe  law  Itself  becomes.a  part  of  the  con- 
tract, with  the  result  that,  by  force  of  the 
statute,  that  installment  would  not  be  pay- 
able until  86  days  after  oompletion.  We  do 
not  so-  understand  the  provision  In  question. 
The  part  of  the  section  to  which  all  contracts 
must  substantially  conform  reads  as  follows: 

"No  part  of  the  contract  price  shall,  by  the 
terms  of  any  such  contract,  be  made  payable, 
nor  aball  the  same  or  any  part  thereof  be  paid 
in  advance  of  the  commencement  of  the  work, 
but  the  contract  price  shall,  by  the  terms  of  the 
contract,  be  made  payable  'in  installments  at 
epecitied  times  after  the  ccnnmencement  of  the 
work,  or  on  the  completion  of  specified  portions 
of  the  work,  or  on  the  completion  of  the  whole 
work:  Provided,  that  at  least  twenty-five  per 
cent,  of  the  whole  oontract  price  sboll  be  made 
payable  at  least  thirty-five  days  after  the  final 
completion  of  the  contract." 

This  language  is  mandatory.  It  does  not, 
as  the  argument  assumes,  declare  the  legal 
effect  of  Bueb  contract;  It  relates  to  tbe 
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terms  of  the  contracts  a,TiA  prescribes  what 
sach  terms  shall  be;  Its  declaration  Is,  la  efr 
feet,  that  su<^  contracts  must,  by  their 
terms,  declare  that  at  least  25  per  cent,  of 
the  contract  price  "shall  be  payable  at  least 
thlrty-flve  days'*  after  final  completion. 
There  Is  a  reason  for  this  requiremrait.  The 
contract  must  be  ffled  In  the  recorder's  office 
so  that  all  laborers  and  other  persons  Inter* 
ested  may  see  It  and  learn  therrfrom  at 
first  hand  the  time  of  payment  The  purpose 
was  to  have  it  expressed  on  the  foce  of  the 
contract  and  not  left  to  Imidlcation  fonnded 
on  principles  of  constmetlon  not  onlversaUy 
understood.  Thia  purpose  would  be  defeated 
If  a  failure  to  q>eak  were  hdd  Innocmt  on 
the  theory  pn^waed  by  the  defendant  This 
contract  contains  an  express  agreement  to 
pay  the  whole  price.  $199,50a  By  the  gsn- 
eral  principles  of  law  whaterar  of  tUs  sum 
remained  unpaid  on  final  completion  would 
be  Immediately  payable.  A  contract  whUA 
BO  completely  disregards  the  express  provi- 
sions of  the  section,  which  Is  silent  where 
it  is  commanded  to  si)eak,  and  which  defeats 
one  of  the  Important  objects  sought  to  be 
attained  by  section  1184.  cannot  be  said  to 
conform  substfintlAlly  ttiereta 

It]  We  can  see  no  substantial  objection  to 
the  form  of  the  respective  claims  of  lien. 
They  each  state  clearly  the  donand  of  the 
claimant,  less  just  credits  and  offsets,  the 
name  of  the  owner  of  the  property  and  of 
the  contractor  by  whom  the  claimant  was 
employed  and  to  whom  he  furnished  the  ma- 
terial, the  terms,  the  time  given  and  con- 
ditions of  the  contract  to  do  the  work  and* 
fumlah  the  materials  and  a  description  of 
the  property  charged  with  the  lien.  Section 
1187,  which  prescribes  the  form  of  such 
claim,  requires  nothing  more  than  the  par- 
ticulars above  enumerated,  and  a  claim 
which  conforms  to  these  requirements  must 
be  held  sufficient.  They  contain  nothing  that 
Is  contradictory  or  destructive  of  the  essen- 
tial particulars  above  enumeraCed. 

[3,  4]  There  was  no  variance  between  the 
claim  of  lien  of  Brandt  Bros,  and  the  proof 
In  support  of  their  claim.    Their  claim, 
though  Inaptly  expressed,  In  effect  was  for  < 
the  value  of  the  work  done  and  material 
furnished  by  them  up  to  the  time  of  the  ces- 
sation of  labor,  estimated  at  the  contract 
price  which,  the  claim  also  stnt.es,  was  the 
value  thereof.   There  was  evidence  that  this 
amount  was  the  actual  value  of  the  work  and 
materials,  plu.s  20  per  cent,  for  their  profit 
as  subcontractors.   The  court  below  allowed  ; 
nothing  for  the  profit,  but  did  allow  for  the  | 
value  less  the  profit.   This  was  sufficient  to  ' 
support  the  claim  and  the  judgment.  The 
statement  In  the  claim  of  Brandt  Bros,  that 
the  contract  made  by  them  with  Farley  & 
Co.  was  made  by  the  latter  "on  behalf  of  and 
for  said  owner'*  does  not  vitiate  the  claim. 
The  name  of  the  contractor  Is  plainly  given, 
and  the  phrase  quoted  was  manifestly  in- ' 
sorted  to  give  point  to  the  theory  that  the  1 


contract  was  void  because  of  the  failure  to 
make  25  per  cent  payable  35  days  after  com- 
pletion. In  SDCfa  case  the  statute  declares, 
as  before  stated,  that  the  work  and  materials 
stiall  be  deemed  to  have  been  done  and  foi^ 
Dished  at  the  instance  of  the  owner.  It  can- 
not be  said  that  because  of  this  phrase  the 
name  of  the  person  by  whom  the  dolmants 
were  employed  la  not  given. 

[6]  The  <aaim  of  Isaac  Sweet  states  that 
the  work  bestowed  by  'him  on  the  building 
was  done  under  three  written  contracts  be- 
tween him'  and  H.  C.  Farley  &  Co..  the  con- 
tractor. The  technical  objection  is  made 
Uiat  these  contracts,  which  were  made  a  part 
of  the  claim  of  lien  as  filed,  purport  to  be 
contracts  of  "Isaac  Sweet  fc  Co."  or  "I.  Sweet 
ft  Co.."  while  they  are  signed  only  by  Isaac 
Sweet  and  H.  C.  Farley  ft  Co..  and  that  they 
do  not  sumiort  a  claim  of  lien  by  Isaac  Sweet 
alone.  The  claim  of  Hen  directly  asserts 
that  the  contracts  mentioned  were  each  made 
by  Isaac  Sweet.  They  are  signed  by  Isaac 
Sweet,  not  by  Isaac  Sweet  &  Co.  This  Is 
fully  explained  by  the  e^dence  that  "Isaac 
Sweet  ft  Co."  was  merely  a  name  under 
which  Isaac  Sweet  was  doing  bnsinesa,  and 
that  no  one  else  was  interested  in  that  bntd- 
ness.  They  were  therefore  the  contract  of 
Isaac  Sweet  alone,  and  were  correctly  de- 
scribed as  such  in  the  claim  of  Uen.  It  was 
unnecessary  to  make  the  explanation  a  part 
of  the  statement  of  the  claim.  The  assertlmi 
of  the  ultimate  fact  that  Isaac  Sweet  made 
the  contracts  was  sufficient 

[6]  One  of  these  contracte  was  made  on 
April  1,  1911.  upon  which  the  court  below 
allowed  a  lien  for  1628.30.  After  reciting 
the  previous  contract  of  February  lat,  which 
Sweet  Iiad  partly  performed  and  whidi 
he  had  earned  ^58J[8  more  than  had  been 
paid  to  him  and  declaring  that  the  same  was 
canceled,  saving  the  debt  for  ¥358^68  and  a 
lien  to  Sweet  on  tlie  buildii^  therefin:,  this 
cwtract  proceeds  as  folloiro: 

"In  consideration  of  t^e  above  rdease  and  can- 

eellatiOD,  and  of  the  further  payments  and  con- 
BideratioDB  hereinafter  mentioned,  Isaac  Sweet 
hereby  assumes  and  agrees  to  pay  all  of  the  wag- 
es due  to  carpenters  and  common  laborers  em- 
ployed in  the  erection  of  the  Fresno  Hotd,  oo- 
til  the  same  is  completed ;  which  said  amount 
shall  be  returned  to  Isaac  Sweet  in  the  manner 
as  follows:  Seventy-five  per  cent  of  the  amoont 
of  the  pay  rolls  each  montii,  together  with  10 
per  cent,  commission  on  each  weekly  pay  roll, 
payable  on  the  following  month  between  Uie  1st 
and  5th  of  the  mouth  and  the  balance  25  per 
cent,  thirty-five  days  after  the  acceptance  and 
completion  of  the  bulldinR,  weekly  pay  rolls  to 
be  made  out  by  Farley  &  Co.  and  sigued  by  them 
and  delivered  to  suid  Isaac  Sweet  each  week 
Farley  &  Co.  to  have  the  right  to  hire  and  dis- 
charge any  and  all  men,  but  their  names  diaU 
be  placed  on  the  pay  rolls  when  employed. 
Sweet  to  act  in  the  capacity  of  superintendent, 
and  to  see  that  the  work  progresses." 

This,  on  its  face.  Is  not  a  contract  by  Sweet 
to  perform  labor  on  the  building  or  to  have 
labor  performed  thereon  by  others  in  bis  an- 
ployment  It  is  on  his  part  an  agreemrat  to 
assume  and  pay  all  wages  due  to  certain 
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claBseB  of  laborers  employed  on  the  bnlldtauc 
and  on  tbe  part  of  Farley  &  Co.  an  agree- 
ment to  retain  to  blm  tbe  mon^  advanced 
tor  that  purpose.  The  laborers  to  be  paid 
thereunder  wore  to  be  hired  and  discharged 
by  Farley  &  Co.,  who  was  to  make  out  week- 
ly pay  rolls  tor  Sweet's  intormatioa  as  to 
the  amoaat  to  be  paid  to  the  men.  So  tor  as 
the  work  is  concerned.  Sweet's  only  function 
was  to  act  as  supeilntradent,  and  to  pay  the 
wages  due  from  the  contractor  to  tbe  men. 
He  was  not  tbe  employer.  In  effect  he  was 
loaning  mon^  to  the  contractor  and  per- 
tonulDg  serrlca  as  superintendent  of  the 
work,  for  which  service  he  was  to  receive  an 
amount  equal  to  10  per  cent,  of  the  wages 
earned  by  the  men.  Tbe  law  does  not  al- 
low a  lien  for  money  loaned  to  a  building 
contractor  to  enable  him  to  carry  out  bis 
contract  Godeffroy  v.  Caldwell,  2  Cal.  4S0, 
Sd  Am.  Dec.  360.  The  Den  claim  states,  with 
respect  to  this  contract,  that  It  is  for  "car- 
penter labor  and  commoiT  labor'.*  performed 
under  It  This  must  be  understood  to  refer 
to  the  labor  performed  by  tbe  men  employed 
by  Farley  &  Co.  and  whose  wages  Sweet 
paid.  It  does  not  cover  compensation  for 
his  own  services  as  superintendent.  It  fol- 
lows,* therefore,  that  the  claim  did  not  em- 
brace anything  for  which  he  was  entitled  to 
a  lien,  and  none  should  have  been  allowed 
tliereuoder. 

[7]  The  defendant  claims  that  the  same 
rule  should  apply  to  the  contract  made  on 
June  1,  1911.  By  the  contract  of  June  1st 
Sweet  expressly  "agrees  to  furnish  all  com- 
mon labor  and  carpenter  labor  necessary  to 
the  construction  and  completion  of  said  build- 
ing, and  to  pay  all  wages  that  may  become 
due  to  the  carpenters  and  common  laborers, 
♦  •  •  paying  such  laborers  weekly  or  at 
such  other  times  as  their  wages  may  become 
due."  Farley  &  Co.  agreed  "for  such  labor 
furnished  In  the  erection  of  said  building" 
to  pay  to  Sweet,  between  the  first  and  fifth 
'days  of  each  month,  the  amount  of  the  wages 
Sweet  bad  paid  to  such  laborers  during  the 
preceding  month.  The  contract  torther  de- 
clares that  Farley  &  Co.  shall  make  out 
weekly  pay  rolls  and  deliver  the  same  to 
Sweet  at  tbe  end  of  each  week,  and  that  It 
was  "understood  that  all  men  employed  up- 
on. In,  and  about  said  building  shall  be  satis- 
factory to  said"  Farley  &  Co.,  "and  that 
they  shall  have  the  right  at  any  and  all 
times  to  discharge  any  one  not  satisfactory 
to  them,  and  to  replace  the  same  by  per- 
sons selected  by  themselves."  We  cannot 
agree  to  the  proposition  that  this  contract 
was  a  mere  reiteration  or  renewal  of  the 
previons  contract  of  April  1,  1911.  Its  lan- 
guage was  different  from  the  previous  con- 
tract in  a  very  important  particular,  and  was 
presumably  made  so  with  the  purpose  of 
changing  its  effect. 

It  may  be  true,  as  contended  by  the  de- 
fendant, that  the  actual  mode  of  carrying  on 
tbe  work  and  paying  the  men  after  June  Ist 


did  not  differ  materially  in  appearance  from 
that  practiced  b^ore  June  Ist  But  this 
similarity  was  not  fatal  to  the  validity,  or 
destmctive  of  the  effect,  of  the  new  contract 
The  eld  coDtract  waa  In  effect  an  agreement 
Sweet  to  advance  money  to  pa^y  the 
debts  owing  by  Farley  &  Co. ;  the  new  one 
was  an  agreement  by  him  to  bestow  labor 
upon  the  building,  hiring  the  men  himself 
and  paying  their  wages.  It  was  a  lawful 
contract,  for  a  lawful  pnrpose.  He  had  tbe 
lawful  right  to  make  it  notwithstanding  the 
fact  that  the  effect  was  to  give  him 
a  right  to  a  lien  under  the  Mechanics* 
Lien  Law  which  he  did  not  have  un- 
der the  contract  of  April  1st  The  evi- 
dence showed  thnt  be  actually  did  select  and 
hire  the  men  and  superintend  them  in  tbe 
work  under  the  contract  of  June  Ist  The 
provision  that  Farley  &  Co.  should  have  the 
right  to  discharge  men  that  were  not  satis- 
factory to  it  and  to  replace  them  by  other 
persons  selected  by  Itself  did  not  make  it  the 
employer  of  the  new  men  thus  selected;  it 
merely  empowered  it  to  make  the  selection 
of  the  -men  to  be  employed  by  Sweet  We 
think  the  plaintiff  Sweet  was  entitled  to  a 
lien  for  the  value  of  the  labor  furnished 
under  this  contract 

[t]  The  main  point  urged  in  support  of  the 
appeal  of  Sweet  Is  that  the  court  erred  In 
refusing  to  allow  him  a  lien  for  the  10  per 
cent  upon  the  pay  rolls  which  he  was  to  re- 
ceive by  virtue  of  his  contracts  with  Farley 
&  Co.  of  April  Ist  and  June  1st,  respectively. 
As  we  have  concluded  that  Sweet  was  enti- 
tled to  nothing  under  the  contract  of  April 
1st,  the  objection  is  immaterial  with  re- 
spect to  that  contract  We  are  of  the  opin- 
ion that  the  point  la  well  tak»i  with  regard 
to  the  labor  bestowed  under  the  contract  of 
June  1st  It  appears  from  what  we  have  al- 
ready ^d  that  Sweet's  relation  to  Farley 
&  Co.  under  that  contract  was  that  of  a  snb-' 
contractor  to  furnlah  labor  of  certain  kinds 
for  the  erection  of  tbe  building.  Tbe  con- 
tract contemplated  some  services  by  him. 
He  was  obliged  to  hire  the  men,  see  that  they 
worked  on  the  building,  when  wanted,  and 
attend  to  tbe  pairing  of  th^  wages.  For 
the  labor  furnished  In  this  manner  he  was 
to  receive  a  sum  equal  to  the  amoont  of  tbe 
monthly  pay  roll,  plus  10  per  cent  He  was 
entitled,  under  the  law,  to  the  value  of  the 
labor  furnished.  Under  a  contract  of  that 
kind  tbe  tme  value  of  the  labor  famished 
would  be  the  amount  of  the  reasonable  wages 
paid  to  the  men,  with  an  additional  sura  for 
the  value  of  the  services  of  the  subcontrac- 
tor which,  as  above  stated.  It  required  him 
to  perform.  For  this  aggregate  value  he 
was  entitled  to  a  lien.  Ills  right  thereto  Is 
as  clear  as  would  be  that  of  a  subcontractor 
for  construction  to  claim  a  lien  for  more 
than  the  actual  market  value  of  the  materi- 
als purchased  by  him  and  used  In  the  build- 
ing.  There  was  evident^  to  the  effect  that 
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10  per  cent  of  the  pay  coll  was  a  reason- 
able charge  for  the  ooi^raGtor  under  sodi 
contract  The  defendant  does  not  point  oat 
any  evidence  to  the  contraiy.  It  also  iQtpear^ 
ed  that  the  wages  paid  were  the  usual  wages 
eorrent  In  that  Tlctnlty.  Tb»  court  should 
hare  ftmnd  the  reasonable  value  by  adding 
10  per  cent  to  the  amount  of  the  pay  roll  as 
tiie  contract  provided.  It  concluded,  as  mat- 
ter of  law,  that  Sweet  was  entitled  to  noth- 
ing more  than  his  actual  outlay  for  wages, 
and  in  pursuance  of  that  theory  it  found 
that  the  reasonable  value  of  the  woi^  dme 
under  that  contract  was  |2,244 JO,  be^  the 
amount  of  the  wages  paid  to  the  men.  The 
amount  should  have  bew  $224.41  morft. 

[I]  In  October,  1911,  after  the  labor  clatan- 
ed  for  by  Sweet  had  all  been  fumiabed,  he 
made  a  settlement  with  Farley  ft  Co^  where- 
by the  latter  agreed  to  pay  him  10  per  cent 
interest  on  the  balance  due  him.  The  court 
properly  refused  to  allow  interest  at  this 
rate.  The  lien  is  statutory,  and  it  extends 
only  to  the  value  of  the  labor  and  materials 
bestowed  upon  the  building.  A  contractor 
has  no  auth(»lty  to  increase  the  burden  of 
the  owner  Uy  an  agreement  with  a  U&a. 
claimant  made  after  the  work  Is  done,  to 
pay  Interest  at  an  Increased  rate.  The  court 
however,  erred  in  refusing  to  allow  any  In- 
terest The  amount  owing  to  Sweet  as  well 
as  its  time  of  payment  was  fixed  and  cer- 
tain. Interest  at  7  per  cent  -should  have 
been  allowed  thereon  from  the  time  It  be- 
came due  up  to  the  time  of  Judgment  Bur- 
nett V.  Glas,  154  Cal.  260.  97  Pac.  423;  Padf- 
'  ic,  eta,  Co.  V.  Flaher,  106  Cal.  2S3,  39  Pac. 
768. 

The  result  of  our  conclusions  is  that  the 
judgment  Is  correct  so  far  as  the  lien  of 
Brandt  Bros.  Is  concerned;  that  the  lien  of 
Sweet  was  unwarrantably  increased  by  In- 
cluding therein  the  sum  of  $628.30  under  the 
contract  of  April  1,  1911;  that  the  amount 
allowed  under  the  contract  of  June  1,  1911, 
should  be  increased  by  ,  adding  the  sum  of 
$224.41,  making  a  total  of  12,468.51;  and 
that  the  court  should  have  allowed  Interest 
thereon  at  7  per  cent  from  August  S,  1J911, 
and  Interest  on  the  sum  of  $358.56  admitted 
to  be  due  under  the  coutract  of  February  1, 
1911,  from  August  1,  1911.  This  day.  It  may 
be  explained,  was  fixed  by  the  parties  in  a 
subsequent  agreement  as  the  date  on  whic^ 
interest  should  begin  on  the  February  con- 
tract, otherwise  it  would  have  begun  at  an 
earlier  date.  The  facts  appear  with  suffi- 
cient certainty  In  the  findings  to  authorize 
a  Judgment  to  be  entered  In  accordance  with 
these  conclusions.  There  Is,  therefor^  no 
necessity  for  remanding  the  case  for  an- 
other trial.  The  proper  result  can  be  reach- 
ed by  directing  a  modification  of  the  Judg- 
ment Since  both  parties  succeed  In  part  on 
their  appeals,  the  costs  should  he  divided 
equally  between  them.    Although  the  Judg- 


moit  in  favor  of  Brandt  BnxL  1m  uiOidd,  wa 
think  that  as  the  •coses  w«ni  consolidated 
and  the  Judgmoit  for  bolli  parties  was  made 
In  one  entty,  the  entln  Judgment  shoold  be 
recast  by  the  court  below. 

The  Judgment  is  revened,  and  the  ease  la 
remanded,  with  direetttms  to  the  court  below 
to  enter  a  Judgment  of  foredosure  In  flavor 
of  Brandt  Bros,  for  die  amount  firand  due 
them,  Imdudlng  interest  up  to  the  date  of 
sudi  Judgment,  and  in  favor  of  the  plaintiff 
Sweet  In  accordance  wlQi  this  opinion.  It 
is  further  ordered  that  the  irialnttff  Isaac 
Sweet  and  the  defendant  diall  each  pay  one- 
half  of  th^  costs  oi  these  a^eals. 

We  concur:    8LOSS,  J.;  LAWLOB,  X. 


REMSBERG  V.  HACKNBT  MFG.  CO. 
(L.  A.  8842.) 

(Snpreme  Court  of  California.   April  19,  1917> 

1.  Apprarance  ®=>24(5) — Waivsb  or  Dsreo- 
TivE  Service. 

By  answpriiig  and  going  to  trial  on  the  mer- 
its, a  defendant  makea  a  general  appearance- 
waiving  any  defects  in  the  service,  although  he 
first  appeared  gpocially  and  moved  to  set  aside- 
the  service. 

[EM.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  |  126.] 

2.  Sales  ®=923 (3)— Requisites  or  Contbac^- 
AccEPTiNO  Offeb  to  But. 

A  written  offer  to  buy,  signed  by  the  buyer- 
alone,  becomes  binding  upon  both  parties  when 
accepted  and  acted  upon  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent». 
Dig.  i  46.] 

3.  Evidence  «=»441(^  —  Pabol  Bvidbncx  — 
Warranty. 

Prior  oral  uegotiaticms  are  merged  into  a 
written  sales  contract  complete  np<m  its  ftice, 
where  no  fraudulent  representatioDi  were  made- 
to  induce  its  execution. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2035.] 

4.  Pleading  «=>264 — Amended  Answeb — Ad- 
ifissioNS  IN  Original  Answer. 

That  defendant's  original  answer  admitted' 
making  certain  representations  regarding  gcxMle 
sold  is  immaterial,  wbere  the  amended  aosW- 
asserted  its  purpose  of  standing  upon  a  subse- 
quent written  contract. 

[Ejd.  Note.— For  othnr  eases,  see  Kea^nft 
Cent.  Dig.  |S  80&-805.] 

6.  Saues  «ss273(2)  —  IinxiEn  WABBAirrr  — 

FlTNESB  FOB  PUBPOSE  InIENDED. 
Civ.  Code,  S  1770,  providing  that  articles 
manufactured  for  a  particular  purpose  are  im> 
pliedly  warranted  reasonably  fit,  etc.,  is  inappli- 
cable  to  a  plow  purdiased  by  description  and  not 
produced  ander  an  wder  or  for  a  partienlar  par- 
pose. 

[Ed.  Note.— For  other  cases,  see  Ssles,  Cent. 

Di^.  i  773.] 

6.  Sales  iSs»268(^  —  Ihpzjbd  "Wammastt  — 

Latent  Defects. 
A  finding  that  a  machine  sold  was  defective- 
in  material  and  workmanship  does  not  bring 
the  case  witliin  Civ.  Code,  $  1769,  providing 
that  articles  are  impliedly  warranted  to  be  free 
from  latent  defects,  and  that  improper  mate- 
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tiala  wen  not  knowingly  used  in  their  manu- 
facture. 

(EM.  Note,— For  other  caaea,  see  Sales,  Cent. 
7.  Sai.es  <S=3272  —  Implied  Wabbant— Meb- 

CHANTABILITT. 

A  finding  that  a  plow  when  tested  upon  cer- 
tain land  failed  to  work,  except  to  make  a  few 
irregular  furrows,  and  to  scratch  the  surface  of 
the  soil,  does  not  establish  a  general  unfitness 
equivalent  to  a  want  of  merchantability,  within 
Civ.  Code,  S  1771,  declaring  that  the  merchant- 
■abllity  ot  goods  is  impliedly  warranted. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  747.] 

Department  1.  Appeal  from  Superior 
Court,  Lo8  Angeles  County;  John  M.  York, 

Judge. 

Action  by  £.  E.  Remsberg  against  the 
Hackney  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  aj^eals. 
Reversed. 

Collier  ft  Clark  and  Jamea  E.  Shelton,  all 
-of  Los  Aogelea,  for  i^pellanL  E.  E.  Keech, 
-of  Santa  Ana,  for  respondent 

SLOSS.  J.  Plaintiff  Is  the  owner  of  160 
acres  of  farm  land  in  Los  Angeles  county. 

defendant  is  a  corporation  organized 
under  the  laws  of  Minnesota,  and  engaged  Id 
the  manufacture  and  sale  of  the  "Hackney  Au- 
to Plow,"  a  gas  engine  tractor  advertised  and 
sold  for  the  purpose  and  use  of  plowing,  haul- 
log,  and  operating  farm  machinery.  In  1912 
the  parties  entered  Into  a  contract  for  the 
purchase  by  plaintiff  of  one  of  these  imple- 
ments. The  auto  plow  was  shli^ted  to  plain- 
tiff who  paid  the  full  purchase  price.  Find- 
ing that  the  machine  did  not  give  the  service 
which,  as  he  contended,  he  had  a  rl^t  to 
demand,  be  undertook  to  rescind  the  con- 
tract, and  brought  this  action  to  enforce  the 
xeacission.  -  He  was  given  Jud^ent  for  the 
purchase  price  paid  by  him,  with  interest 
The  defendant  appeals. 

[1]  Before  answering  to  the  merits,  the  de- 
fendant appeared  specially  and  moved  to 
set  aside  the  service  of  summons,  on  the 
ground  that  there  had  not  be^  such  service 
as  is  required  by  the  Code  of  Civil  Proce- 
dure. Section  411,  subd.  2.  The  motion  was 
denied.  We  need  not  Inquire  whether  the  at- 
tempted service  was,  In  fiict,  defective  By 
answering  and  going  to  trial  on  the  merits, 
the  defendant  made  a  general  appearance 
and  submitted  Itself  to  the  jurisdiction  of  the 
court.  It  thereby  waived  any  right  it  may 
have  had  to  insist  that  jurisdiction  of  its 
person  had  not  been  obtained.  Although 
some  of  the  earlier  decisions  in  this  state 
declare  that  a  defendant  who  has  appeared 
for  the  sole  purpose  of  questioning  the  serv- 
ice of  process  upon  him,  and  whose  motion  in 
this  behalf  has  been  denied,  does  not,  by 
subsequently  answering  to  the  merits,  lose 
his  right  to  stand  upon  his  objection  to  the 
jurisdiction  (Deldesheimer  v.  Brown,  8  Cal. 
330;  Lyman  v.  MUton,  44  Cal.  630;  Eent  v. 


West  50  Cal.  186),  the  contrary  rule  has  beoi 
firmly  eBtabllshed  by  a  number  of  more  re- 
cent caaea.  "If  a  def^dant  wishes  to  In- 
sist upon  the  objection  that  he  is  not  In  ooort 
for  want  of  JnTisdtctlon  over  his  person,  he 
must  Qwdally  appear  fbr  that  purpose  only, 
and  must  keep  out  for  all  purposes  exo^  to 
make  that  objection."  Oicese  v.  JnsUce'a 
Court  1S6  Cal.  82.  87,  103  Pac.  817.  In  Be 
narke,  126  Cal.  368,  68  Paa  22,  the  court, 
speaking  through  Temple,  J.,  refers  to  Deides- 
helmOT  V.  Brown  and  X^nnan  v.  Mllbm,  su- 
pra, and.  In  ^ect,  overrules  these  cases.  It 
is  argued  by  appellant  that  the  point  was 
not  necessarily  involved  In  the  Clarke  Case. 
The  declaration  of  Mr.  Justlct)  Temple  has, 
however,  received  onr  approval  In  several  cas- 
es (Security,  etc,  Go.  v.  Boston,  etc.,  Co., 
■126  Oal.  418,  68  Pac.  041,  60  Pac.  296;  In  re 
YoeU,  131  Cal.  681.  63  Pac.  913;  Oicese  v. 
Justice's  Court  166  Cal.  88.  103  Pa&  817), 
and  Is  in  harmony  with  other  rulings  of  this 
court  both  before  and  fdnce  the  decision  of  In 
re  Clarke  (Desmond  v.  Superior  Ck>urt  60  CaL 
274;  Sears  v.  Starblrd.  78  Gal.  225,  20  Pac. 
647 :  Zobel  v.  Zobel,  151  (3al.  98,  90  Pac.  191) . 

[2-4]  The  ba^  of  the  right  of  resdaslon 
asserted  by  the  plaintiff  was  the  breadi  of 
warranties  accompanying  the  sale.  On  Jan- 
uary 12,  1012,  the  plaintiff  gave  to  the  de- 
fendant a  written  order  reading  as  follows: 
"Los  Angeles,  Osl.,  1/12/12. 

"Hadiney  Mfg.  Co.,  Los  Angeles,  Calif.— 
Dear  Sirs:  Fleaee  dehver  to  me  one  Hackney 
Auto  Plow  equipped  with  disc  plows  at  as  early 
date  as  possible,  it  being  understood  that  I  am 
to  receive  same  oot  of  the  first  shipment  you 
receive  from  your  factory  after  this  date,  and 
for  which  I  agree  to  pay  the  sum  of  $1660.00, 
f.  o.  b.  St.  Paul,  Miim.,  subject  to  a  cash  dis- 
count of  6  per  cent,  as  per  agreement  entered 
into  with  and  by  Mr.  h.  S.  Hackney. 

"Yours  truly,  Bi  E.  Bemsberg." 

At  the  same  time  he  paid  $500  on  account 
Pursuant  to  this  order,  tiie  defendant  ship- 
ped the  madiine,  and  d^vered  It  to  plain- 
tiff at  Palmdale,  in  Los  Angdiea  county*  on 
February  18,  1912,  at  which  time  the  plain- 
tiff paid  the  balance  thai  due  on  the  purchase 
price.  This  order,  thou^  signed  by  the 
plaintiff  alone,  was,  when  accepted  and  acted 
upon  by  the  d^endant  a  writt^  contract 
binding  upon  both  parties.  OGyc.  800;  Luck- 
hart  T.  Ogden,  30  Cal.  647;  Bloom  v.  Hok- 
said,  104  Cal.  310,  37  Pac.  1037;  Gallagher 
V.  Equitable  Gas  light  Co.,  141  Oal.  699,  75 
Pac.  829.  The  plaintifTs  complaint  declared 
upon  a  number  of  oral  representations  and 
warranties.  The  defendant  In  his  answer  set 
up  the  writing.  The  court  found  ttiat  the 
written  contract  had  been  made  after  the  al- 
leged oral  representations.  At  the  trial  the 
def«idant  objected  to  the  introduction  of  any 
evldMice  to  show  the  making  of  any  oral  rep- 
resentations precedent  to  the  final  consum- 
mation of  the  written  agreement.  This  ob- 
jection, based  upon  the  ground  that  all  prior 
oral  negotiations  were  merged  in  the  written 
contract,  was  sustained.  The  ruling  was  cor- 
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rect,  .the  contract  being  complete  upon  Its 
fiice,  and  there  being  no  tdaim  that  the  prior 
representations  had  been  fraudulently  made 
to  indoce  the  execution  of  the  written  agree- 
ment Harrison  t.  HcGormlck,  89  Gal.  327, 
26  Pac.  880,  23  Am.  St.  Rep.  469;  Gardiner  t. 
McDonogh.  147  Cal.  SIS.  81  Pac.  964.  But. 
notwithstanding  Its  exclusion  of  this  evi- 
dence, the  court  ffflind  that  the  defendant 
had  made  a  number  of  representations  and 
warranties  touching  the  fitness  of  the  Had£> 
Auto  Plow  for  the  purposes  for  which  it 
was  designed,  the  degree  of  skill  and  knowl- 
edge required  to  operate  it,  the  simplicity 
nnd  strength  of  Its  devices.  Its  power,  and  its 
at)lllty  to  do  work.  These  flndlnga  cannot 
afford  any  support  to  the  judgment  They 
must  be  disregarded,  either  on  the  ground 
that  they  are  unsupported  by  evidence,  or 
that  as  matter  of  law,  they  cannot  affect  the 
written  contract,  entered  Into  after  the  mak- 
ing of  all  of  these  alleged  representations 
and  warranties.  It  Is  unimportant,  If  it  were 
the  fact,  that  the  making  of  some  of  these 
representations  was  admitted  in  the  original 
answer.  By  the  amended  answer,  the  de- 
fendant plainly  asserts  Its  purpose  of  stand- 
ing upon  the  written  contract,  to  the  exclu- 
sion of  any  prior  r^resentatlons. 

The  lights  of  the  parties  must  therefore, 
be  measured  by  the  terms  of  their  written 
agreement  The  <HiIy  warranties  Implied  in 
a  contract  of  sale  of  personal  property  are 
those  declared  in  article  3  of  chapter  2  of 
title  1  of  part  4  of  the  Civil  Code.  "Except 
as  prescribed  by  this  article,  a  mere  contract 
of  sale  or  agreement  to  sell  does  not  imply 
a  warranty."  Civ.  Code,  S  17&4:  Sutro  v. 
Rhodes,  92  Cal.  117.  123,  28  Pac.  9S;  Brown- 
ing V.  McNear,  145  Cal.  272,  2S0,  78  Pac.  722. 
The  article  deSnes  a  number  of  warranties, 
but  the  only  ones  that  can  have  any  applica- 
tion to  the  present  case  are  those  declared  by 
sections  1769, 1770,  and  1771.  These  sections 
read  as  follows: 

1769.  "One  who  eells  or  agrees  to  sell  an  arti- 
cle of  his  own  manufacture  thereby  warrants  it 
to  be  free  from  any  latent  defect,  not  disclosed 
to  tbe  buyer,  arising  from  the  process  of  mana- 
facture,  and  also  that  neither  he  nor  bis  agent  In 
Bucb  manufacture  has  knowingly  nsed  improper 
materials  therein." 

1770.  "One  who  manufactures  au  article  under 
an  order  for  a  particular  purpose,  warrants  by 
the  sale  that  it  is  reasonably  fit  for  that  pur- 
pose." 

1771.  "One  who  sells  or  agrees  to  sell  mer- 
chandise inaccessible  to  the  examination  of 
the  buyer,  thereby  wajrants  that  It  is  sound  and 
merchantable." 

[K,  6]  At  the  trial,  the  plaintiff  seemed  to 
T)Iace  his  reliance.  In  part  at  least,  upon  sec- 
tion 1770.  His  rejection  of  the  machine  was 
based  upon  its  failure  to  do  the  work  for 
which  plaintiff  desired  to  use  It  But  the 
contract  was  not  such  as  to  bring  the  case 
within  the  purview  of  section  1770.  The 
article  was  not  manufactured  for  the  plain- 
tiff under  an  order  for  a  particular  jrarpose. 
It  was  not  manufactured  nnder  order  at  all. 
The  defendant  was  In  the  business  of  man- 


ufacturing and  sdllng  an  article  known  as 
the  Hackney  Auto  Plow,  and  the  plalnttft 
bou^t  one  of  these  articles  by  deacrtptloa. 
The  warranties  defined  In  section  1769,  i.  e.. 
that  tbe  Implement  was  free  from  any  latent 
and  undisclosed  defect  arising  from  tbe  pro- 
cess of  manufacture,  and  that  tbe  manufac- 
turer had  not  knowingly  used  Improper  ma- 
terials therein,  were  Implied  In  the  contract, 
but  there  is  neither  allegatlcHi  nor  finding 
that  these  warranties  were  broken,  and  the 
evidence  would  not  support  such  a  finding. 
Tbe  finding  that  the  machine  was  **deftetlve 
both  in  material  and  workmansh^**  does  not 
meet  the  requirements  of  section  1760.  Fur- 
tbermore,  the  evidence  does  not  sustain  the 
finding. 

An  examination  of  the  dedslmis  In  other 
Jurisdictions  will  show  that  tbe  Code  sections 
are  in  sutetantial  accord  with  tbe  generally 
acc^ted  rules  of  the  common  law.  The  pre- 
vailing doctrine  applicable  to  cases  like  the 
preset  is  laid  down  in  tlie  following  passage, 
found  in  1  Parsons  on  Contracts,  p.  *5S6, 
quoted  with  approval  by  this  court  In  Ban- 
croft V.  S.  F.  Tool  Co..  120  Gal.  228,  232.  B2 
Pac.  496.  498: 

"If  a  thing  be  ordered  of  tbe  mnnnfacturer 
for  a  special  purpose,  and  it  be  supplied  and 
sold  for  that  purpose,  there  is  an  implied  war- 
ranty that  it  ia  fit  for  tliat  purpose.  This  prin- 
ciple has  been  carried  very  far.  It  must,  tow- 
ever,  be  limited  to  cases  where  a  thing  la  ordered 
for  a  special  purpose,  and  not  applie<l  to  those 
where  a  special  thing  is  ordered,  although  tbis 
be  intend(>d  for  a  special  purpose.  For,  if  tbe 
thing  is  itself  specifically  selected  and  ordered, 
there  the  purchaser  takes  upon  himself  the  risk 
of  its  effecting  its  purpose." 

This  doctrine  Is  supported  by  a  wealth  of 
authority.  In  Fuchs  &  Lang  Mfg.  Co.  v. 
Ivittrcdge  &  Ca,  242  111.  88,  89  N.  E.  723,  tbe 
court  said: 

"In  a  contract  for  tbe  sale  of  an  article  under 
its  patent  or  other  trade  name  there  is  an  un- 
dertaking that  the  article  delivered  shall  be  of 
tbe  kind  ordered  but  not  that  it  shall  be  fit  for 
any  particular  purpose.  If  the  buyer  gets  what 
lie  bargained  for,  Uiere  is  no  implied  warranty, 
though  it  does  not  answer  his  purpose." 

In  Cosgrove  v.  Bennett,  32  Minn.  371,  20 
N.  W.  8S9,  the  court  laid  down  the  rule  Id 

these  words: 

"Where  *  •  •  the  artide  ordered  was  to 
be  of  a  particular  desi^  or  pattern,  well  de- 
fined and  understood  between  the  parties,  and 
the  article  made  and  delivered  in  pursuance  of 
the  contract  conforms  to  the  pattern  or  model, 
there  is  no  warranty  implied  further  than  [that] 
it  should  be  of  good  workmanship  and  material. 

We  dte  a  few  of  the  many  decisions  which 
declare  the  principle  in  similar  terms. 
Thompson  v.  Gnnderson,  106  Wis.  44B,  82  N. 
W.  209,  49  L.  R.  A.  859;  Maunfacturing  Co. 
T.  Cuming,  35  App.  IHv.  376,  54  N.  T.  Supp. 
SIS ;  Gachet  v.  Warren,  72  Ala.  28S ;  Mason 
V.  Cbappell,  IS  Grat  (Va.)  572;  Lombard, 
etc.,  Co.  V.  Grt.  Northern  Paper  Co..  101  Me. 
114,  63  AtL  555,  6  L.  R.  A.  (N.  S.)  ISO;  Scott 
V.  Vulcan  Iron  Wks.  Co.,  31  Okl.  8S4,  122 
Pac.  1S6;  La  Crosse  Plow  Co.  v.  Brooks,  142 
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Wis.  640. 126  N.  W.  8;  Btanam  r.  Brown,  76 
Kan.  206,  91  Pac.  179, 15  L.  B.  A.  (N.  S.)  877. 

Though  aoDoewhat  sweeping  language  was 
nsed  in  some  of  tbew  cases,  the  question  un- 
der consideiatloii  was  whether  the  sale  Im- 
plied a  warranty  that  the  article  waa  suita- 
ble for  the  special  purposes  of  the  buyer. 
The  holding  that  there  was  no  such  warran- 
ty la  not  to  be  understood  to  ttcclude  a  war- 
ranty of  fteneral  suitability  or  usefulness. 
This  modification  has  been  expressed  In  a 
number  of  well-considered  cases.  While  reo 
ognlzlng  that  tbe  sale,  by  the  manufacturer, 
of  an  article  of  a  apeclfled  kind  by  name  or 
descriptifHi  does  not  carry  with  it  an  implied 
warranty  of  fitness  for  the  particular  pur- 
Iiose  to  which  the  purchaser  designed  to  put 
it.  these  dedsions  declare,  In  effect,  that 
there  is  an  Implied  warranty  of  fitness  for 
the  general  purpose  tor  which  articles  of  the 
kind  are  designed  to  be  used.  In  Seitz  t. 
Brewera'  Refrigerator  Co..  141  U.  S.  510.  1^ 
Sup.  Ct.  46,  35  U  Bd.  837,  the  court  used  thli 
language: 

"In  the  case  at  bar  -  tbe  machine  purchased 
was  specifically  (lesienated  in  tbe  contract,  and 
the  machine  so  designated  was  delivered,  put  up 
and  put  in  operation  in  tbe  brewery.  The  only 
Implication  in  regard  to  it  was  that  it  woald 
perform  the  work  tbe  described  machine  waa 
made  to  da   •   *   • " 

Similarly,  In  Davis  Calyx  DrlU  Co.  t.  Mal- 
lory,  137  Fed.  332,  60  C.  C.  A.  662,  09  L.  R.  A. 
078,  the  opinion  of  tbe  court  contains  this 
language: 

"The  extent  of  the  implied  warranty  In  aacb 
a  case  is  that  the  machine,  tool,  or  article  shall 
correspond  with  tbe  description  or  exemplar,  and 
that  it  shall  be  suitable  to  perform  the  ordinary 
work  which  the  described  machine  ia  made  to 
do." 

See.  also,  Hawley  Fumaoe  Oo.  t.  Tan 
Winkle  Oln  Wks.,  4  Ga.  App.  85,  60  S.  E. 
3008. 

[7]  Ur.  WUliston,  In  his  work  on  Sales, 
suggests,  and,  we  tbitik,  rightly,  that  the  im- 
plied warranty  of  fitness  tor  the  general  pur- 
poses for  which  the  article  Is  made  and  sold 
Is  a  phase  of  the  warranty  of  merchantabili- 
ty. "The  principle  already  laid  dowri  that  a 
manufacturer  Impliedly  warrants  his  goods 
to  be  merchantable  indudes,  therefore,  the 
doctrine  sometimes  stated  in  this  way— that 
tbe  manufacturer  goods  impliedly  war- 
rants that  they  are  reasonably  fit  fOr  the 
general  purpose  for  which  they  are  manu- 
factured." Section  235.  As  we  have  already 
pointed  ou^  section  1771  of  our  Cl^  Code 
declares  that  a  warrant  of  soundness  and 
merchantability  attaches  to  a  sale  of  goods 
^Inaccessible  to  the  examination  of  the  buy- 
er." It  may  well  be  that  an  allegatton  that 
the  article  here  In  question  was  not  mer- 
chantable would  have  been  supported  by  ev- 
idence that  the  machine  was  useless  for  the 
general  purposes — principally  plowing — for 
which  It  was  designed  and  sold.  But  It  is 
not  alleged  or  found  in  terms  that  the  Hack- 
ney Auto  Plow  purchased  by  plaJntlCF  was 


not  merchantoble,  and  the  findings  nude  do 
not  necessarily  import  want  of  merchanta- 
bility. It  Is  not  found  that  the  machine 
would  not  plow  under  ordinary  cimditlons  of 
soli,  or  that  It  was  not  capable  of  plowing 
at  an.  The  findings  are  that  It  did  not  do 
the  work  In  accordance  with  the  antecedent 
represmtatiwu  set  up  in  the  complaint,  and 
thnt,  when  tested  upon  specific  pieces  of 
land,  it  failed  to  <verate  successfully  or  to 
plow  said  land,  "except  a  few  irregular  fur- 
rows of  uneven  depth  or  to  do  any  plowing 
except  only  to  scratch  merely  the  sur&ce  of 
the  soil."  This  is  not  a  finding  of  such  "gen- 
eral" tmfltness  as  to  amount  to  a  want  of 
merchantability.  While  there  is  a  finding 
that  the  auto  plow  was  not  "r^sonably  fit 
for  the  purposes  for  which  It  was  designed 
and  bnllt,"  there  was  no  issue  to  whidi  this 
finding  Is  responsive,  the  allegation  of  tbe 
complaint  being  that  the  madiine  waa  not 
reasonably  fit  "for  the  purposes  for  which  it 
was  ordered."  Furthermore,  we  fall  to  find 
in  the  evidence  any  support  for  the  finding 
which  was  made.  In  fact,  the  case  was  not 
tried  on  the  theory  that  there  had  been  a 
breach  of  warranty  that  the  machine  was 
merchantable.  PlalntilE  relied  on  the  failure 
of  the  auto  plow  to  comply  with  the  spedflc 
representatlonB  made  by  the  seller,  and  upon 
its  want  of  fltnesB  for  the  lurtlcnlar  pnriMB- 
es  to  which  the  plointift  lutoided  to  put  the 
Implement  ^Dila  Is  shown  not  <mly  by  tbe 
complaint,  but  by  the  statementa  of  tbe  plain- 
tiff himself  in  the  letter  relied  upon  as  a  no- 
tice of  rescission. 
The  Judgment  Is  reversed. 

We  cmcnr:  SHAW,  J.;  LAWLOU,  J. 


WALSH  V.  STANDART  et  aL    (S.  F.  7152.) 

(Supreme  Court  of  California.   April  20,  1917. 
BeheariDg  pealed  May  17.  1917.) 

1.  FhAirns,  STATon  ov  «»160(1}— PuAonfO 

— Demvbbek. 
Allegation  that  defendants  executed  a  writ- 
ten contract  means  that  all  of  them  executed  it, 
and  the  defense  that  the  contract  waa  within  tbe 
statute  of  frauds  becaase  not  aiinied  by  all  can- 
not be  talten  advantage  of  under  general  demur- 
rer, though  tbe  copy  attached  as  an  exhibit  did 
not  show  the  signature  of  one  defendanL 

[Ed.  Xote.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  I  860.] 

2.  FaAuns,  Statotv  or  ^=»152(1)— Avaiu- 

BIUTT  UNDKB  GENEEAL  DENIAL. 
Defense  that  contract  sued  on  is  within  stat- 
ute of  frauds  because  not  signed  fay  one  defend- 
ant is  available  under  answer  denying  generally 
exccuti<nL 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat^ 
ate  of.  Cent  Dig.  8f  863.  364,  871,  372.] 

8.  Frauds,  Statdte  of  «=9ll5(2)— HEUOSAn- 
DDM  —  SomciENOY  — Later  Contbaot  Re- 

FEKBINQ  TO  PeEVIOUS  CONTRACT. 

Although  the  contract  sued  on  is  not  signed 
by  one  defendant  a  l&ter  contract,  reciting  that 
tbe  previous  contract  between  defendants  named 
should  be  void  only  in  case  this  contract  is  com- 
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pletdd,  slcned  hj  defmdantB  muned,  la  a  memo- 
randum of  the  previous  omtraet  mimdeot  to  aat- 

iBty  statute  of  fraivis. 

[Ed.  Note— For  other  cases,  see  Frauds,  Stat* 
ute  of.  Cent.  Dig.  g|  247-248.] 

4.  GONTHACTB  «SS93S2(1)— PUADUffO— BSBCIB- 
BlOIf. 

An  allegatioD  that  plaintiff  notified  defend- 
anta  that  by  reason  of  their  failure  and  refusal 
to  perform  contract,  plaintiff  baa  elected  to  re- 
scind and  cancel  contract,  is  not  an  allegation 
that  ewitract  haa  been  readnded. 

[Ed.  NotCr— For  odier  casea,  see  Oontracta, 
Cent.  Dig.  is  16ie-161S,  161fl%,  1620J 

5.  CONTBAOIB  <(3^24(1>— NaTUBB  OF  AOTIOH 

—Loss  OF  PROFxn  —  Plbaduto  ■—  Sam- 

In  an  action  for  teeadi  of  contract  all^a- 
tiona  of  perf<»rmance  up  to  time  of  breach  by 
defendants,  of  willingness  to  continue  perform- 
ance, of  damages  by  reason  of  breacb,  together 
''  with  allegatitm  that  plaintiff  notified  defradants 
that  by  reason  of  their  failare  ai^  reCosal  to 
perform  be  has  elected  to  resdnd,  states  a  cause 
of  action  for  loss  ot  profita;  there  being  no 
averments  of  return  or  oSar  to  return  neeenuor 
in  quantum  merulL 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  fiS  1549,  1550.1 

ft.  Appeal  and  Erbob  ^3882(12)  —  Ihtitbd 
EffBOB— Gbantino  Ebboneods  Instbuction. 
Party  requesting  erroneous  instruction  can- 
not complain  that  it  was  given. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3602,] 

7.  Appeal  and  Ebbob  «=»1004<1)— Bbtdbw— 

Excessive  Dauagbs. 
A  verdict  will  not  be  set  aside  on  ground  of 
excessive  damages,  where  amount  awarded  is 
not  without  substantial  support  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3944.] 

Department  1.  Api>eal  from  Superior 
Court,  Mariposa  County;  X  J.  Trabucco, 
Judge. 

Action  by  W.  H.  Walsh  against  John  W. 
Standart  and  others.  From  a  judgment  for 
plaintiff,  and  from  an  or^r  denying  a  new 
trdal,  defendants  appeal.  Affirmed. 

Robt.  L.  Hargrove,  of  Madera,  for  appel* 
lants.  Everts  &  Ewing  and  M.  O.  OalUdier, 
all  of  Fresno,  for  respondent. 

SHAW,  J.  This  Is  an  action  toT  damages 
for  breech  of  contract  A  demurrer  to  the 
complaint  was  overruled,  and  after  answer 
filed  the  case  was  tried  by  a  jury,  and  a  ver- 
dict of  $5,000  returned  In  favor  of  the  plain- 
tiff. This  amount  was  reduced  to  $4,000 
order  of  the  trial  court,  on  motion  for  new 
trtaL  The  de^dants  appeal  from  the  Judg- 
ment and  from  an  order  denying  a  new 
trial. 

The  contract  sued  on  was  dated  April  4, 
1911,  the  material  portions  thereof  being  as 
follows:  The  defendants  agreed  to  cut  and 
sell  to  plaintiff  certain  standlDg  timber  sit- 
uate upon  lands  owned  by  the  defendants, 
during  the  years  1911  to  1914,  inclusive,  the 
timber  to  be  cut  into  logs  by  defendants  and 
delivered  by  them  to  plaintiff  upon  the  log- 
way  to  the  sawmill  to  be  erected  on  said 


premises  by  th*  plaintiff,  the  total  amonnt 
80  d^vered  In  the  fonr  years  not  to  exceed 
6,000,000  feet.  At  the  beginning  of  eacb 
season  the  plaintiff  was  to  notify  the  defend- 
ants ftt  least  16  days  prior  to  the  tUne  be 
intuded  to  start  opeiatisis  the  mill  for  tliat 
season.  The  agreement  farttier  provided 
that  idalntiff  'Is  hereby  granted  a  mill  attew 
together  with  all  lands  necessary  to  be  used 
in  ramnectlon  with  the  proper  mnnlng  ot 
said  mill"  on  the  above  land.  The  price  of 
the  lumber  was  fixed  and  other  terms  were 
stated  wliich  are  not  material  to  the  ques- 
tions presented.  Upon  certain  ocmtlngendiea, 
the  defraidants  were  to  pnrdiase  the  mUl 
placed  on  the  premises  by  the  plaintiff  as 
above  spedfled.  The  preamble  to  the  con- 
tract states  that  It  is  made  "between  Geoi^ 
B.  Standart,  John  W.  Standart,'  and  Lowell 
Standart  •  •  •  parties  of  the  Sxst  part, 
and  W.  H.  Walsh,  •  •  •  party  of  the 
second  part"  Ihe  ccmtraet  Is  s^iwd  by  all 
parties  exc^rt  Lowell  Standart 

The  complaint  alleges:  That  In  pnrsnanoo 
of  aald  contract  the  mAl  sUe  was  selected  on 
said  lands,  and  the  plaintiff  constmcted  the 
mill  thereon,  and  was  ready  to  receive  said 
timber  frtnn  the  defendants  and  saw  the 
same  into  lumber  during  the  month  of  Oe- 
tober,  1911.  That  during  tbe  month  of  Oc- 
tober, 1011,  "the  defendants  delivered  to 
said  mill  certain  logs,  most  of  said  logs  be- 
ing logs  cut  from  dead  timber  on  said  lands 
by  the  defendants,  and  said  dead  logs  not 
being  of  growing  timber  standing  on  said 
lands."  That  plaintiff  continued  to  saw 
said  logs  until  tbe  closing  season  of  the 
year  1911,  but  that  plaintiff  "in  said  month 
of  October,  1911,  did  notify  defendants  that 
said  logs  so  delivered  by  defendants  were 
not  in  accordance  with  the  terms  and  condi- 
tions of  said  contract  and  were  not  all  logs 
cut  from  growing"  timber  on  said  lands,  but 
were  mostly  dead  logs  of  an  Inferior  quality. 
That  on  or  about  tbe  16th  day  of  March, 
1912,  as  provided  by  said  contract  the  plain- 
tiff notified  the  defmdants  that  plaintiff  was 
ready  to  proceed  with  the  sawing  for  the 
season  of  1912,  demanding  that  defendants 
deliver  to  said  mill,  in  accordance  with  tbe 
terms  of  said  contract  the  logs  cut  &om  the 
standing  and  growing  timber  on  said  describ- 
ed lands,  but  that  the  defendanta  refused  to 
deliver  any  logs  whatsoever  in  accordance 
with  the  terms  of  the  contract  but  flUed  the 
logway  with  decaying  and  dead  timber  cut 
from  dead  trees.  That  plaintiff  thereupon 
refused  to  accept  such  logs,  and  demanded 
that  defendants  deliver  logs  cut  from  stand- 
ing and  growing  timber,  all  of  which  defend- 
ante  r^sed  to  do.  That  plaintiff  prior  to 
the  commencement  of  this  action  notified  the 
defendanta  that  because  of  said  refusal  to 
perform  their  part  of  the  contract  plaintiff 
had  elected  to  rescind  and  cancel  said  con- 
tract It  is  further  allseed  that  plaintiff  had 
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peifonued  said  owtract  on  part  up  to 
fbe  time  of  tbe  breach  thereof  by  the  defend- 
ants, and  was  ready  and  willing  and  able  to 
perforin  all  of  aald  ccmtract  to  be  perform- 
ed bim,  and  that  by  reason  of  tbe  breach 
of  contract  by  defoidants  tbe  plaintiff  was 
damaged  In  tbe  nun  claimed. 
■  [1]  The  awellantB  first  Imdst  that  the 
court  erred  In  orermling  the  demurrw  to 
the  complaint,  the  contoitlon  being  that  tbe 
contract  sued  on  Is  one  relating  to  the  sale 
of  real  estate,  and,  further,  that  said  con- 
tract, by  Its  terms,  was  not  to  be  performed 
within  one  year,  and  that  Inasmncb  as  It 
was  not  signed  ^  Lowtil  Standart,  one  of 
the  defendants,  It  Is  within  the  statnte  of 
frauds  and  void. 

The  auction  that  the  defendants  ex- 
ecuted the  written  ccmtract  means  that  all 
of  them.  Including  liowell  Standart,  executed 
it.  The  demurrer  admits  the  truth  of  the 
statonent  The  tact  that  tbe  copy  attadied 
as  an  exhiUt  to  the  oomidalnt  do^  not  show 
his  signature  thereto  Is  not  an  allegation. 
At  most  It  m«<ely  creates  an  imcertalnty  on 
tbe  subject,  a  defect  that  cannot  be  reached 
by  a  general  demurrer,  niere  1b  no  demur- 
rer on  Qie  ground  of  nncertatnty  -or  ambigu- 
ity. Hbc  gaxettH  demurrer  was  therefore 
pn^rly  orerruled. 

12, 1]  The  defense  of  Hke  statute  of  frauds 
Is  arallable,  howew,  und»^  the  answer 
denying  generally  the  execution  of  the  con- 
tract Feeney  t.  Howard,  78  Gal.  525,  21 
Pac.  984.4L>.R.A.828,12Am.  St.  Bep.  162. 
Upon  the  trial  the  def^dants  objected  to 
the  admission  of  the  contract  In  evidence, 
cm  the  ground  that  it  was  not  executed  by 
Lowell  Standart  Thla  properly  presented 
the  qnestianB  attempted  to  be  raised  by  tbe 
demurrer.  But  In  a  cross-complaint  filed  by 
the  defendants  a  contract  Is  set  forth,  dated 
July  29.  1911,  and  signed  by  all  parties,  in- 
cluding Lowell  Standart,  wherein  reference 
la  made  to  the  omtract  sued  on  In  the  fol- 
lowing manna:: 

"When  this  contract  is  completed  and  pay- 
mMits  being  made  the  previous  contract  between 
W.  H.  Wateb  and  Gemrge  B.  Standart,  John  W. 
Standart,  and  Lowdl  Standart  will  become  void, 
but  not  if  thte  contract  is  not  carried  out" 

The  answer  to  tbe  cross-complaint  express- 
ly admits  the  executlrai  of  this  c<mtract  The 
evidence  also  shows  that  Lowell  Staudart 
executed  the  said  contract  of  July  2Stb,  and 
that  it  was  not  carried  out.  The  passage 
quoted  constltoted  a  sufficient  note  or  mem- 
orandum in  writing  of  the  previous  contract 
of  Aprii  4th  to  satisfy  tbe  statute  of  frauds. 
Tills  answers  tbe  objection. 

[4,  S]  The  appellants  next  Insist  that  even 
if  the  validity  of  the  contract  be  conceded 
the  plalDtlff  is  «ititled  to  recover,  not  under 
the  contract,  but  only  upon  a  quantum  mer- 
uit, citing  McConnell  t.  Corona  City  Water 
Co.,  149  Cal.  64,  85  Pac.  929,  8  L.  R.  A  (N. 
S.)  1171,  wherein  the'  court  said: 

"One  who  has  been  Injured  by  a  breach  of 
contract  has  an  election  to  pursue  any  oi  three 


remedies.  He  may  treat  the  contract  as  re* 
scioded,  and  may  recover  upon  a  quantum  meruit 
so  far  aa  he  has  performed;  or  be  may  keep 
the  contract  aliv^  for  the  benefit  of  both  par- 
ties, b^g  at  ail  times  ready  and  aide  to  pet- 
form;  or  he  may  treat  the  repudiation  as  put- 
ting an  end  to  the  contract  for  all  purposes  of 

Serformance,  and  sue  for  the  profits  he  would 
ave  realised  if  he  had  not  been  prevented  from 
performing.  In  tills  last  case  the  contract  would 
be  continued  In  force  for  that  parpose." 

The  complaint  Is  not  wholly  consistent  on 
the  subject  of  rescission.  In  one  paragraph 
it  alleges  that: 

"Hie  plaintiff  notified  the  d^endants  and  eadi 
of  them  that  by  reason  of  their  taUurc  and  re- 
fusal and  select  to  carry  out  tbe  said  contract 
and  to  perform  the  same  on  thdr  part  to  be 
performed  tlM  plaintifl  has  elected  to  rescind  and 
caucci  said  contract" 

This  la  not  an  allegation  that  the  iJalntifl 
had  resdnded  tbe  contract,  or  that  tiie  con- 
tract bad  been  rescinded.  It  merely  alleges 
that  the  plaintiff  gave  Ute  defendants  the  no- 
tice described.  The  complaint  proceeds  to 
aUege  that  plalntUT  had  fidly  performed  his 
part  of  the  omtract  iu»  to  the  time  of  the 
breadi  thereof  by  the  defendants,  and  has 
beMi  ready,  able,  and  willing  to  ccHttlnne  its 
performance,  that  defendants  have  refused, 
and  atUl  refuse,  to  perform  tbe  contract,  or 
any  part  fbama,  and  that  by  reason  ci  the 
said  breaofa  of  said  contract  by  the  defend- 
ants the  irilalntlff  has  been  and  ia  damaged 
In  the  sum  of  (SIMXIOl  Tbisn  are  no  STer- 
moitB  of  the  return  or  offer  to  return  by  the 
plalnttfl  of  the  things  he  had  received  under 
the  contract  or  of  a  demand  for  the  restora- 
tloQ  to  him  by  defendants  of  that  which  they 
had  received  under  It  or  of  the  reascmaUe, 
or  any.  value  thereof,  all  of  which  should 
appear  In  a  complaint  aa  the  quantum  mer- 
uit^ unless  the  common  count  Is  used,  which 
is  not  the  case  here.  OIt.  Code,  1 1691.  The 
previoua  allegations  show  clearly  that  the 
plaintiff  Is  complaining  of  the  refusal  of  de- 
fendants to  go  on  and  €t  13ie  emisequ^  dep- 
rlTatlw  of  the  prc^ts  t^t  would  hare  ac- 
crued to  him  if  logs  sufficient  to  make  the 
6,000,000  feet  <^  lumber  had  been  delivered 
b7  the  defendants  to  falm  within  the  four 
years,  ss  tb^  had  agreed  to  da  The  com- 
plaint Is  to  be  cmstmed  as  stating  a  cause 
of  action  under  the  third  alternative  men- 
tioned In  McOonn^l  v.  Corona,  etc^  Co.,  su- 
pra. It  of  the  same  character  as  the  ac- 
tions c(Hi8ldered  in  Hale  v.  Trout  35  Oal. 
229,  Fountain  v.  Seaai  Tropic,  etc,  Ca.  09 
Cat  681,  84  Pac.  497.  and  Alderson  v.  Hous- 
ton, 164  Gal.  10,  96  Pac:  884. 

[I]  The  court  at  the  request  of  ttie  de- 
fendants, repeatedly  instructed  the  jury  that 
if  it  should  find  that  the  ccmtract  had  been 
rescinded  and  canceled  before  the  action  was 
begun,  the  plaintiff  could  not  recover  dam- 
ages for  a  breach  thereof.  Whether  this  in- 
struction Is  correct  or  not,  the  defendants 
cannot  cfwaplaln  of  it  sinOe  they  requested 
it  and  the  verdict  for  the  plaintiff  is  to  be 
takoi  as  a  finding  by  the  jury  that  the  ccm- 
tract was  not  resdnded  and  canceled  in  the 
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manner  contemplated  by  the  Instmctlons. 
There  waa  no  evidence  of  rescission  by  mu- 
tual consent  It  Is  not  claimed  that  there 
was  any  evidence  that  either  party  ever  re- 
stored, or  offered  to  restore,  to  the  other 
everything  or  anything  of  value  whidbi  he 
had  received  from  the  other  under  the  con- 
tract, or  of  any  actual  rescission.  The  evi- 
dence showed  a  continual  demand  by  plain- 
tiff for  the  proper  performance  of  the  con- 
tract. There  is  no  merit  in  the  objection  re- 
lating to  the  question  of  rescission. 

[7]  The  only  remaining  question  requiring 
notice  la  the  contention  that  the  evidence 
does  not  support  the  judgment  for  the 
amount  of  damages  given.  In  view  of  the 
conflict  in  the  evidence  It  Is  sufficient  answer 
to  Boch  objection  to  point  out  that  there  was 
testimony  on  the  part  of  witnesses  for  both 
plaintiff  and  defendants  that  the  logs  deliv- 
ered by  defendants  were  not  in  accordance 
with  the  terms  of  the  contract,  but  were  cat 
from  dead  and  decaying  logs,  some  of  them 
being  "worse  than  rotten,"  to  quote  one  of 
defendants'  witnesses.  Considering  the 
amount  of  timber  to  be  cut  under  the  con- 
tract, the  testimony  as  to  the  market  value 
of  the  same,  and  the  probable  profits  to  be 
made  by  the  plaintiff,  It  cannot  be  sold  that 
the  amount  of  damages  awarded  Is  wltiboat 
substantial  support  In  the  evidence. 

The  judgment  is  affirmed. 

We  oottcor:  8L0SS,  J.;  LAWLOB,  J. 


ARNOTJD  et  al.  T.  SAN  FRANOIS€KM>AE- 

LAND  TERMINAL  RTS.    (S.  F.  7251.) 

(Supreme  Court  of  California.   April  20,  1817. 
Bebeating  Denied  May  17,  1017J 

1.  SxBiiET  Raileoadb  ^»00(7) — Oor.T.IBIONB— 

CONTBIBTJTOBT  NBQUOEWCB— BVIDENCB. 

Where  de^sed,  driving  an  automobile,  saw 
the  Street  car  while  he  was  40  feet  from  the 
track  and  could  have  turned  in  two  directions  or 
stopped  and  avoided  danger,  his  driving  the  car 
directly  against  the  'street  car  was  sach  contrib- 
utory negligence  as  to  bar  recovery. 

[Ed.  Mot&~For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  $  214.] 

2.  MUNICIPAI,  COBPOKATIONS  ^5»706<7)— COL- 
U8I0NS— ATTTOMOBIUE— CONTBIBUTOBT  NSO- 
UGBNCK. 

If  a  person  does  not  have  ordinary  skill  in 
driving  an  automobile,  it  is  lack  of  ordinnry 
care  to  attempt  to  do  ao,  and  such  conduct  is 
contributory  negligence  barring  recovery  for  In- 
juries. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1518.J 

3.  Stbeet  Railroads  *=>99(7)— CoLLlsrOKS— 

DaiVINO  AUTOMOBIM—CONTRIBUTORT  NEG- 
LIGENCE. 

'iliat  deceased,  driving  an  automobile,  was 
surprised  by  proximity  of  a  special  car  to  the 
rear  of  the  regular  car  does  not  excuse  hia  con- 
tributory neglisence  in  driving  his  automobile 
against  said  car,  where  he  actually  saw  the  spe- 
cial car  when  he  was  40  feet  away  from  the 


track  and  with  due  care  could  have  avoided  in* 
3'iry. 

[ICd.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  DI»  S  214.] 

4.  St&ebt  Railboads  «»114<19)— Coixisions 
—Last  Cleab  Chakcb  DooiBiinB  — Bvl- 

DEKCE. 

Evidence  held  insufficient  to  show  liaUHty  of 
street  railway  for  death  of  antomoUle  driver 
upon  the  last  clear  chance  doctrine. 

[Ed.  Nota— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  246.] 

5.  Neougence  «=sS3  —  Goixisioirs  —  "IiAST 
Cleab  Chance  Doctbinb." 

The  "last  clear  chance  doetrinrf'  applies 
where  the  injured  party  by  his  own  negligeaice 
has  placed  himself  lu  a  position  ot  danger  from 
wbicn  he  cannot  extricate  himself,  or  of  which 
he  is  obviously  unconstioas,  and  the  other  par- 
ty, seeing  or  knowing  his  peril,  or  the  nets 
from  which  a  reasonable  man  would  believe  him 
to  be  in  peril,  and  bdn^  aMe  bj;  the  use  of  ordi- 
nary care  to  avoid  injuring  him,  fails  to  use 
such  care  and  thereby  causes  injury. 

[Ed.  Note.— For  other  cases,  see  Ne^igeaee, 
Cent  Dig.  S  115. 

For  other  definitioDB.  see  Words  and  Phrases. 
First  and  Second  Series,  Last  Clear  Ohanoe.] 

6.  Street    RAiutOAoa    «=>99{7)  —  Use  op 

StBRRTS— RlGBT  OF  WaT. 
It  is  the  duty  oi  an  aut<»nobUe  driw  on 
approaching  a  street  railway  crossing  to  give 
way  to  a  street  car  about  to  pass  at  the  same 
time,  if  necessary  in  order  to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  C^t  Dig.  g  ^14.] 

7.  Stbekt   Bailboadb   ^98(^  —  Use  m 
Streets— DuTT  o»  Motobhan. 

A  street  railway  motorman  is  not  required  to 
presume  that  an  autMnobile  driver  will  fail  in 
his  duty  to  give  way  to  the  car  approaching  the 
crossing  at  the  same  time  as  himself. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  197.1 

S.  Stbert  Rahjioads  *&:3>108(3)-<7oLZjaiOKs — 

Last  Ci^ab  Chance  Doctbink. 
The  doctrine  of  last  clear  chance  does  not 
apply  in  favor  of  heirs  of  a  deceased  autoioobile 
driver  whose  car  was  struck  by  a  street  car, 
where  when  the  deceased's  peril  could  have  been 
discov«ed,  the  collision  and  consequent  inju- 
ry were  unavoidable. 

[Ed.  Note.— For  other  cases,  sea  Street  Bafl- 
roads,  Ceat.  Dig.  |  219.] 

Department  1.  Appeal  from  Superior 
Cwrt.  Contra  Costa  County;  H.  D.  Gregory, 
Jq^ge. 

Suit  by  Elsa  U.  Arnold,  fttr  herself  atiH  as 
gaardlan  ad  litem  for  her  minor  children, 
against  the  San  FrancIsco-Oakland  Terminal 
Railways.  From  judgment  for  plaintUFs  and 
order  denying  motion  for  new  trial,  defend- 
ant api>eals.  Reversed. 

Geo.  W.  Mordecai,  of  San  Francisco,  and 
W.  H.  Smith,  of  Oakland  (Chapman  & 
Trefethen,  of  Oakland,  of  counsel),  for  ap- 
pellant. Jay  Monroe  Latimer  and  J.  E. 
Pemberton,  both  of  San  Francisco,  tor  re- 
spondents. 

SHAW,  J.  On  the  23d  of  April,  1913. 
Joseph  C.  ArnoM  was  killed  by  a  collision  be- 
tween ao  automobile,  which  at  the  time  he 
was  driving,  and  a  car  run  by  the  defendant 
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on  Its  San  Pablo  avenue  line.  The  plaintiffs, 
being  the  widow  and  children  of  Arnold,  be- 
gan this  action  to  recover  the  damages  which 
they  have  suffered  from  his  death,  allying 
that  the  collision  was  caused  by  the  negli- 
gence of  the  defendant*  The  cause  was  tried 
by  a  jury,  a  verdict  was  returned  for  the 
plaintiffs  in  the  sum  of  $30,000,  and  judg- 
ment was  given  accoi^ingly.  The  defendant 
appeals  from  the  judgment  and  from  an 
order  denying  Its  motion  for  a  new  trial. 

For  tlie  purposes  of  our  consideration  of 
the  case  it  wilt  be  assumed  that  the  evidence 
was  sufficient  to  sustain  a  finding  that  the 
negligence  of  the  detfeudant  was  aa  operative 
cause  of  the  collision  and  injury  complained 
of.  The  defendant  claims  that  the  evidence 
showed,  as  matter  of  law,  that  the  negligence 
of  Arnold  contributed  to  the  Injury  which 
caused  his  ^eath. 

The.  evidence  as  to  the  controlling  facts  on 
this  question  is  not  substantially  coaflicting. 
The  defendant  was  maintaining  and  operat- 
ing a  double  track  street  car  line  on  San 
Pablo  avenue  running  frpm  Oakland  to  Blch- 
mond.  Schmidt  lane,  a  street  60  feet  wide, 
runs  from  the  east  into  San  Pablo  avenue  at 
a  point  In  Contra  Costa  county  about  a  mile 
north  of  the  Alameda  county  line.  It  doea 
not  extend  west  beyona  San  Pablo  avenue. 
The  western  track  Is  used  for  south-bouud 
cars  and  the  eastern  track  for  north-bound 
cars.  Its  grade  for  about  300  feet  south  of 
the  Junction  ascei^  to^vard  the  north  1  foot 
in  100.  At  the  Bouttieasteni  corner  of  the 
Junction  there  Is  a  two^tory  building,  known 
as  Timm'a  saloon,  which  obscured  the  view 
from  the  lane  southward.  For  a  distance  of 
about  500  feet  east  from  the  junction  other 
objects  obscured  the  view  from  the  lane 
southward.  Schmidt  lane  descends  toward 
the  avenue  for  that  distance  at  a  grade  of 
about  1  foot  in  100.  The  part  of  San  Pablo 
avenue  south  of  Schmidt  lane  and  east  of  the 
street  car  tracks,  tnclodlng  the  sidewalk,  was 
31.4  feet  wide.  North  of  Schmidt  lane  It 
was  50  feet  wide.  In  front  of  Timm'a  saloon 
and  extending  around  the  comer  was  an 
awning  supported  by  five  posts,  one  on  the 
north  end  and  the  others  on  the  avenue  front 
This  occuplea  13  feet  of  the  avenue,  leavliv 
18  feet  between  It  and  the  street  car  tracks. 
It  projected  8  foet  north  of  the  sooth  proper^ 
ty  line  of  the  lane.  The  ground  all  about 
was  practically  level,  and  automobiles  could 
travel  the  avenue  either  to  the  north  or 
south.  Arnold  was  36  years  old,  mentally 
and  [d^'alcally  sound,  and  In  possession  of 
his  usual  facnlties  at  the  time.  He  was 
familiar  with  the  conditions  at  the  Junction. 
Driving  westerly  on  Schmidt  lane  at  about 
the  center  thereof  he  approached  the  junc- 
tion at  a  speed  of  about  10  miles  per  hour, 
Intending  to  cross  the  tracks  an'd  turn  south 
on  the  avenue  on  the  west  side  of  the  tracks. 
As  he  reached  a  point  in  Schmidt  lane  from 
46  to  06  feet  east  of  the  eastern  car  tnvk  he 


saw  a  north-bound  car  coming  on  the  track 
at  a  distance  from  65  to  85  feet  south  of  the 
intersection  of  the  projected  line  of  Schmidt 
lane  with  the  car  tracks.  Its  speed  was 
estimated  at  from  12  to  25  miles  i>er  hour. 
The  automobile  was  a  short,  fivc-passenger 
machine,  occupied  by  himself  and  three  other 
persons,  11  feet  In  length  over  all  and  weigh- 
ing about  1,600  pounds.  The  evidence 
was  that  with  the  use  of  ordinary  care  and 
skill  it  courd  be  stopped  within  a  space  of 
15  or  20  feet  when  going  at  the  rate  he  was 
traveling,  and  that  a  person  of  ordinary  skill, 
even  whtn  going  much  faster  than  he  was 
going  at  the  time,  with  ordinary  care,  could 
have  turned  from  the  lane,  either  to  the 
north  or  to  the  south,  on  San  Pablo  avenue 
east  of  the  car  tracks  without  coming  in 
dangerous  proximity  to  a  car  passing  there- 
on. Upon  seeing  the  car  Arnold  first  swerved 
rflghtly  to  the  left  or  south  and  then  swerved 
slightly  to  the  north,  and  finally  attempted  to 
cross  the  tracks  In  front  of  the  coming  car. 
The  result  was  that  he  collided  with  the  car 
at  a  point  about  opposite  the  cmter  of 
Schnddt  lane. 

[1,2]  The  bare  statement  of  the  facts 
proves  beyond  question  that  the  lack  of  or- 
dinary care  or  skill  on  the  part  of  Arnold 
was  a  directly  contributing  cause  of  his  in- 
jury- He  saw  the  car  coming  when  he  was 
not  nearer  than  40  fert  troa  the  tracks.  He 
had  abundant  time  and  space  to  torn  to  the 
sonth.  or  to  the  north,  or  to  sbup,  and  av«rid 
danger,  U  he  had  possessed  ordinary  skill 
and  had  used  or^nary  care.  No  other  cm- 
dn^n  follows  ttian  that  by  the  lack  of  or^ 
dinary  skill  or  ordinary  care  he  failed  to 
take  either  course.  Hie  only  thing  that  will 
excuse  htm  of  lack  of  ordinary  care  Is  the 
admlnlon  that  he  did  not  possess  ordinary 
skill.  If  the  latter  be  tm^  It  was  lade  ^ 
ordinary  care  for  him  to  trust  himself  to 
drive  an  automobile  in  a  piece  of  that  kind. 
In  either  case  bis  amtrlbntory  negligence  Is 
established. 

[8]  The  argament  that  Arnold  waa  ezens> 
able  because  be  was  anrprlsed  by  the  dose 
proximity  of  the  special  car  to  a  cat  that 
had  Just  passed  the  Junction,  and  that  be 
was  not  expecting  another  north-bound  car 
so  soon,  Is  deprived  of  all  force  by  the  fact 
that  he  actually  saw  the  spedal  car  In  amito 
time  to  have  avoided  It.  To  say  that  the  un- 
expected aK>earance  of  a  car  on  the  track 
was  sufficient  to  startle  bim  so  as  to  deprive 
him  of  the  use  of  his  reason  and  senses  Is  to 
convict  him  of  being  Incompetent  to  drive  an 
automobile  at  all  on  the  public  streets. 
There  is  no  evidence  that  he  was  nnsklllful 
Id  driving  an  automc4)Iie.  But,  as  we  have 
said,  If  he  was  unskillful.  It  was  negligence 
for  him  to  undertake  to  drive  it  at  such  a 
place.  The  evidence  proves  beyond  doubt 
that  be  saw  the  car  in  time  to  have  avoided  it 
with  the  use  of  ordinary  care. 

[4,  S]  The  evidence  does  not  sustain  the 
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plalntifFB  contention  that  the  defendant  is 
liable  under  Oie  doctrine  of  the  last  dear 
chance.  This  doctrine  applies  where  the  In- 
jur^ party  by  his  own  negligence  has  placed 
himself  In  a  position  of  danger  from  which 
he  cannot  extricate  himself,  or  of  which  he 
Is  obviously  nnconsclous,  and  the  d^endant, 
seeing  or  knowing  his  pert!  or  seeing  or 
knowing  facts  from  which  a  reasonable  man 
would  believe  him  to  be  In  peril,  and  being 
able  by  the  nse  of  ordinary  care  to  avoid  in- 
juring the  plalntlET  In  his  perilous  position, 
falls  to  use  soch  care  and  thereby  causes  the 
Injury.  Thompson  t.  Los  Angeles,  etc.,  Co., 
165  Cal.  755,  134  Pac.  709 ;  O'Brien  v.  Mc- 
Gllocby,  68  Me.  S52;  Holmes  v.  South  P., 
etc..  Co.,  97  Cal.  169,  31  Pac.  834 ;  S^o  v.  S. 
P.  Co.,  137  Cal.  407,  70  Pac.  279;  St.  Lonls, 
etc,  Co.  V.  Sdinmacher,  152  TI.  S.  77,  14  Sup. 
Ct.  479.  38  L.  Ed.  361 ;  Illinois  Central  Ry. 
Co.  V.  Ackerman,  144  Fed.  959,  76  C.  C.  A.  13 ; 
Denver  City  Tramway  Co.  v.  Cobb,  164  Fed. 
41.  90  C.  C.  A.  459;  Green  v.  Los  Angeles, 
eta,  Ca,  143  CaL  41,  76  Pac  719, 101  Am.  St 
Itep.  68. 

"A  street  car  cannot  go  on  the  street  except 
upon  its  nils,  ai^  hence  It  has  the  better  right 
to  that  space,  to  which  others  must  yield  when 
necessary."  Scott  t.  San  Bernardino,  etc.,  Co., 
152  Cal.  610,  93  Pic.  677;  Clark  v.  Bennett, 
123  Cal.  279.  65  Pac.  906;  Bailey  v.  Market 
Street  Ry.  Co.,  110  Cal.  327,  42  Pac.  914. 

[6,  71  It  was  the  duty  of  Arnold,  upon  ap- 
proaching the  crossing,  to  give  way  to  a  car 
of  the  defendant  which  was  about  to  pass  at 
the  same  time,  if  necessary  to  av<dd  a  col- 
lision, since  lie  could  give  way  while  It  couM 
not.  The  defendant's  motonnan  was  not  re- 
quired to  presume  that  Arnold  would  not  pw- 
form  this  duty.  He  had  the  right  to  presume 
that  Arnold  would  stop  or  turn  aside,  until 
the  condace  of  Arnold  was  snch  as  should 
reasonably  have  led  him  to  apprehend  the 
contrary.  So  long  as  It  appeared  that 
Arnold,  with  reasonable  care,  conM  stop  his 
automobile,  or  turn  it  to  one  side  or  the 
oth«:,  86  aa  to  avoid  a  collision,  and  there 
were  no  obvious  indications  that  he  might 
not  do  so,  the  motorman  had  the  right  to  as- 
same  that  he  would  do  so  and  upon  that  as- 
sumption to  proceed  along  the  track.  Thomp- 
son T.  Los  Angeles,  supra.  He  could  have 
stopped  the  automobile,  or  turned  It  artde. 
In  safety  if  be  had  began  to  do  so  when  he 
was  25  feet  away.  He  Wsplayed  no  obvious 
.intention  to  cross  the  track  aheai  of  the  car 
until  Uie  moment  when,  after  swerving  to 
the  soath,  apparently  in  an  attempt  to  pass 
south  to  the  eastward  of  the  tracks,  be  again 
swerved  to  the  north,  apparently  with  the 
purpose  of  turning  northerly  east  of  the 
track,  or  at  passing  la  front  of  the  street  car. 
The  latter  swerve  did  not  occur  nntll  Arnold 
bad  proceeded  beyond  the  east  property 
line  of  San  Pablo  avenue  several  feet  Ibe 
«vldence  indicates  that  it  took  place  when  he 
arrived  opposite  the  corner  of  the  awning. 


which  was  13  feet  west  of  the  property  line 
aifd  18.4  feet  east  of  the  car  track.  The  motor- 
man  testified  that  as  soon  as  he  saw  Amoia 
coming  out  of  Schmidt  lane  he  dfd  everything 
that  coaTd  be  done  to  stop  the  car.  and  that 
he  stopped  It  as  quickly  as  It  could  have  been 
stopped  after  that  moment  This  Indicates 
that  he  started  to  stop  the  car  even  before 
he  had  reasonable  cause  to  believe  that 
Arnold  would  attempt  to  cross  the  track  In 
front  of  the  car.  There  is  no  substantial 
evidence  ccmtradlctory  of  this. 

[B]  The  doctrine  of  the  last  clear  chance 
could  not  become  ai^llcable  until  Arnold's 
negligence  had  brought  falm  so  dose  to  the 
track  that  he  could  not  by  ordinary  care 
either  stop  or  turn  aside  so  as  to  avoid  s 
collision,  or  nntll  bis  conduct  showed  that  be 
intended  to  hazard  a  crossing  ahead  of  the 
car,  and  when  these  conditions  became  ap- 
parent the  utmost  care  by  either  party  wonld 
have  been  unavailing  to  prevent  the  acdd^ 

There  are  no  other  errors  complained  of 
which  In  our  f^lnloa  require  consideration. 

The  judgment  and  oi'der  are  reversed. 

We  concoi:   SLOSS,  J.;  LAWLOB,  J. 


FISHER  V.  OLIVER.   (L.  A.  4008.) 
(Supreme  Court  of  California.  April  16,  1917.) 

1.  Appeal  ano  Error  1^=9007(1)  —  Pbepaba- 
Tioiff  ov  Teanscbiit— Statotx. 

The  provisions  of  Code  Civ.  Proc.  fif  9S3ft, 
963b,  9S3c  relating  to  preparation  of  tran- 
script on  appeal,  substituted  for  bill  of  excep- 
tions under  the  new  or  alternative  method,  are 
not  Jurisdictional ;  hence  delays  In  preparation 
and  presentation  of  trBnscrlj>t  caused  by  negli- 
gence of  reporter  and  dark  did  not  invalidate  the 
'appeal. 

[Ed.  Note. — For  other  cases,  «es  Appeal  and 
Error.  Cent  Dig.  |  2066.] 

2.  Appeai,  ard  Ebbob  ^=aSM  —  Extkrt  of 
Review  —  Etidenos  to  Suppobt  *'Deci- 

SlOIfS." 

Code  Civ.  Proc  I  938.  subd.  1.  providioK 
that  excwtions  to  "decisions"  defined  by  section 
1033  as  assigning  and  Sling  of  the  findings  of 
fact  and  conclusions  of  law,"  because  not  sup- 
ported by  evidence  may  be  considered  on  ap- 
peal, when  taken  withm  60  days  from  judg- 
ment entry,  applies  to  app^ds  taken  under  sec- 
tion 940  as  well  aa  those  under  sections  941a, 
941b,  941c  providing  the  new  or  alternative 
method. 

PSd.  Note.— For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  SS  1765-1787,  3456-3461. 

For  other  definitions,  see  Words  and  Phrsses, 
First  and  Second  Series,  Decision.] 

3.  Deeds  <g==>61— DEPosn  fob  DET^rvKBT  ok 
Obantob's  Death — Absolute  Delivebt. 

The  validity  of  a  deed  deposited  with  a  third 
person  to  take  effect  at  grantor's  death  requires 
absolute  delivery,  so  as  to  place  it  beyond  gran- 
tor's power  to  recall  or  control  it  in  any  event 

[Ed.  Note.— For  ether  cases,  see  Deeds,  Cent 
Dig.  SI  140,  141.] 

4.  Deeob  <S=>208(2)  —  VALiorrT— Deltomt— 
Retention  bt  Gbantob  Dubing  Ltfetims— 
evidknce. 

Evidence  showing  that  deceased  made  deed 
to  sister  and  told  her  the  property  was  hen  and 
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Bhowed  the  property  to  her,  and  while  In  the 
hospital  handed  deed  to  a  brother  with  instruc- 
tions to  deliver  and  record  it  upon  bis  death, 
but  later  took  the  deed  back  and  retained  pos- 
session of  it  until  he  died,  held  insufficient  to  es- 
tablish valid  ddlTery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
IMk.  S  626.] 

6.  DsEDs  «=BS0(4)-^yAUDiTr— NEcnsTFT  or 

Delivebt. 

Save  under  exceptional  clrcumstanceB,  trans- 
fer of  property  by  deed  necesaitatea  a  delivery 
of  the  deed  to  terminate  grantor's  title,  and 
where  a  deed  remains  in  grantor's  possession  to 
be  delivered  and  to  take  effect  after  bis  death, 
it  is  Toid  for  want  of  delivery  during  his  life- 
time. 

[Ed.  Note.— For  other  eases,  see  Deeds.  Cent. 
Dig.  8  120.1 

0.  Deeds  ^3200— Decubatiohb  of  Obantob 

— DiSPABAsiNG  Title. 
While  after  parting  with  title  grantor  will 
not  be  permitted  to  disparage  the  title  which  he 
has  conveyed,  since  a  parting  with  title  accom- 
panies delivery  of  the  deed,  where  issue  is 
whether  grantor  actually  parted  with  title  and 
made  valid  delivery,  evidence  of  his  acts  and 
dedaratlonB  made  after  time  of  alleged  delivery 
are  admissible. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  601.] 

Department  2.  Appeal  tram  Superior 
Court,  Los  Angeles  County ;  Leslie'B.  Hewitt, 
Judge. 

AcUon  by  Harriet  A.  Flsber  against  U  D. 
Oliver,  administrator  of  WilUani  J.  Fisher. 
Judgmmt  for  plaintlfC.  and  defendant  ap- 
peals. Reversed. 

Hulme  &  Edunan  and  Elmer  B.  Sanford, 
all  of  Los  Angeles,  for  ai^llant  Murphey 
&  Poptln,  of  T>oa  Angeles,  for  resiwndent. 

HENSHAW,  J.  Plaintiff,  sister  of  Wil- 
liam J.  Fisher,  deceased,  brought  this  action 
against  the  administrator  of  his  estate  to 
quiet  her  title  to  certain  lands  in  the  county 
of  LoQ,  Angeles.  PlalntlfiTs  title  admittedly 
rests  upon  an  asserted  conveyance  to  her  of 
the  lands  by  deed  of  her  brother  and  his 
wife.  The  deed  ,was  never  recorded,  and  it 
was  found  amongst  the  personal  effects  of  the 
brother  after  hla  death.  The  question  In  the 
case  is  whether  or  not  there  was  a  legal  de- 
livery of  the  deed  made  by  deceased  In  bis 
lifetlmei  The  court  found  that  such  delivery 
was  made.  From  the  Judgment  which  fol- 
lowed defendant  has  appealed. 

[1]  Respondent  interposes  two  preliminary 
objections  to  the  hearing  of  this  appeal  upon 
its  merits.  Under  the  first  she  Insists  that 
in  this  appeal,  taken  under  the  new  or  al- 
ternative method,  the  reporter's  transcript 
was  not  prepared  and  filed  in  time.  Delays 
had  occurred  after  the  preparation  of  the 
transcript  and  its  presentation  to  the  Jadge 
for  his  approval  and  settlem^it  and  respond- 
ent had  objected  to  the  settlement  by  the 
trial  Judge  for  these  reasons,  and  herein  It 
is  said  that  the  phonographic  reporter  con- 
sumed 3S  days  in  the  preparation  of  his 
transcript  instead  of  the  20  days  allowed  by 


law ;  that  Instead  of  giving  notice  Immedi- 
ately the  clerk  wasted  22  days  before  giving 
notice  to  the  attorneys.  Respondent  contends 
that  the  provisions  of  sections  953a,  953b, 
and  &53c,  Code  of  Civil  Procedure,  are  Juris- 
dictional as  to  the  preparation  of  the  tran- 
script, which  is  a  substitute  for  the  bill  of  ex- 
ceptions, in  thus  relying  on  BoUng  v.  Alttm, 
162  Cal.  297,  m  Pac.  461.  But  respondent's 
contention  In  this  regard  is  fully  answered 
by  Smith  v.  Jaccard,  20  CaL  App.  280,  128 
Pac  1023,  1026,  the  decision  In  which  case 
came  under  the  review  of  this  court  and 
was  here  affirmed. 

[2]  Respond^t  ne:ct  contends  that,  as  this 
appeal  is  takw  only  from  the  Judgment,  the 
sufficiency  of  the  evidence  to  sustain -the 
findings  cannot  be  considered,  without  regard 
to  the  question  as  to  whether  or  not  the  re- 
porter's transcript  of  the  evidence  was  prop- 
erly settled  and  certified.  Herein  she  relies 
upon  such  cases  as  Pico  v.  Cuyas,  47  Cal.  174, 
which  case  has  been  frequently  dted  with 
approraL  The  decisions  in  all  these  cases, 
however,  were  directed  to  the  law  of  appeals 
under  the  old  method.  This  appeal,  as  has 
been  said.  Is  under  the  new  or  alternative 
method.  The  attack  here  made  is  that  the 
"dedston,"  as  defined  In  section  1033,  Code  of 
Civil  Procedure,  is  not  supported  by  the  evi- 
dence. Section  939,  snbd.  1,  Code  of  Civil 
Procedure,  provides  that  exception  to  the  de- 
clslon  upon  the  ground  that  It  is  not  sup- 
ported by  the  evidence  may  be  considered 
npcm  an  appeal  from  the  Jud^nent  when 
taken  within  60  days  from  the  entry  of  the 
Judgment  In  Cortelyou  v.  Imperial  Land 
Co.,  166  Cal.  17,  134  Pac.  982,  it  U  said: 

"The  appeal  having  been  taken  from  the  judg- 
ment witnin  sixty  days  after  its  rendition  and 
entry,  the  sufficient?  of  the  evidence  to  support 
the  findings  may  be  reviewed  on  that  appeal,  as 
effectually  as  upon  the  appeal  from  the  order  re- 
fusing a  new  trial.  And  this  is  so  where  the 
appeal  is  taken  under  section  940  of  the  Code  of 
Civil  Procedure,  as  well  as  where  it  is  taken 
under  the  new  method  prescribed  by_.  sections 
941a,  041b.  and  l»41o,  of  the  Oode  of  C^vU  Pro- 
cedure." 

It  follows  that  neither  of  the  preliminary 
objections  by  respondent  to  the  hearing  of 
this  appeal  upon  Its  merits  is  well  founded. 

[3, 4]  The  evidence  offered  by  respondent 
to  establish  delivery  to  her  cX  the  deed  ctm- 
veylng  title  to  the  property  In  question  may 
be  briefly  summarized.  The  written  instru- 
ment, signed  and  adcnowledged  by  the  de- 
ceased and  by  his  wife,  was,  as  has  been 
said,  found  amongst  his  personal  effects  aft- 
er his  death.  In  October,  1903— so  testifies 
the  brother  of  the  deceased — the  deceased 
went  to  a  hospital  in  Los  Angeles  to  under- 
go an  operati<Mi  of  so  serious  a  nature  that 
the  patient  thought  be  might  not  survive  it. 
While  at  the  hospital  awaiting  the  operation 
he  handed  a  pa<toige  of  papers  to  the  wit- 
ness and  said: 

"  'Here  are  my  papers.  I  want  you  to  put 
them  in  your  safe.   In  this  package  is  a  deed 
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to  Harriet  [rMpondent]  for  the  Serentli  street 
property.  Now,  U  I  pass  over  the  river  \$o  use 
his  own  phraseology],  you  go  and  recoza  that 
deed  as  floon  as  you  can.'  I  took  the  papers  and 
put  them  in  my  safe.  My  brother  was  in  the 
hospital  about  two  weeks,  and  after  he  had  been 
out  three  or  four  months  he  asked  for  bia  pa- 

Eers,  and  I  hande^  the  padtage  to  him  just  as  I 
ad  received  it.  I  did  not  open  the  package  and 
did  not  see  tlie  deed  to  Hattie,  and  do  not  know 
that  it  was  in  the  package  except  that  brother 
said  it  waa.  He  had  often  stated  to  me  that  he 
wanted  to  do  something  tor  Hattie,  because  she 
had  taken  care  of  our  invalid  mother;  but  he  had 
never  stated  to  me  that  ha  intended  to  give  her 
any  particular  property.  He  also  stated  that 
he  wanted  to  provide  for  his  own  folks  too,  re- 
ferring to  hie  wife.  Subsequent  to  the  making 
of  the  deed,  he  referred  to  it  just  in  an  ordinary 
way.  I  can't  give  his  language,  but  he  referred 
to  his  having  already  deeded  that  property  to 
her." 

PlalntUTs  own  testiroooy  waa  that  she  re- 
sbtod  In  Nenr  York  City  and  frequently  re- 
layed letters  tnm  tier  deoeaaed  twother,  and 
three  or  four  we^  after  he  had  left  the 
hoBi^tal  abe  received  one  sadi  letter  "stating 
that  he  bad  deeded  tbe  valuable  property  to 
me."  She  did  not  have  thU  letter,  as  she 
dertroyed  all  whidi  abe  recc'~ed.  About  a 
year  aftor  be  had  left  tbe  hoapital  abe  visit* 
ed  talm  at  bis  borne  near  Lob  Angelea.  in  re- 
sponse to  bis  Invitation.  While  on  that 
visit  bar  brother  said  to  her  <m  a  trip  which 
they  were  mairii^g  to  Los  Angelea : 

"  'I  am  going  to  take  you  to  the  property 
which  I  deeded  to  you.'  He  did  so,  and  stopped 
in  front  of  the  property  and  said:  'Hattie,  I 
bave  deeded  it  to  you;  I  have  deeded  it  outright 
to  avoid  lawyers'  fees.  It  is  vahiabte  property 
and  I  have  placed  a  small  mortgage  on  it.  I 
will  take  care  of  it'  •  •  •  Of  course,  it  was 
nnderstood  that  I  was  not  to  have  the  property 
until  his  death.  He  often  spoke  of  bis  property 
in  his  letters,  and  about  a  year  before  his  death 
he  wrote  me  that  he  had  just  been  to  look  over 
the  property  and  said,  *I  have  had  two  conserva- 
tive jnogea  appraise  tJte  Seventh  street  property 
wbi<^  I  deeded  to  yon.  They  have  appraised  it 
at  $100.000.' " 

The  foregoing  facts  present  an  epitome  ot 
all  the  evidence  for  respondent,  and  upon 
that  evidence  tbe  court  found  that  In  taking 
plaintiff  to  view  the  property  and  In  declar- 
ing to  the  plaintiff,  as  above  quoted,  that 
"tfaig  Is  the  property  I  deeded ;  I  have  deeded 
it  outright,"  etc..  tbe  deceased  "then  Intended 
that  said  delivery  of  said  deed  should  be  and 
It  was  complete  and  absolute."  The  court 
further  found  tliat  tbe  withdrawal  of  the 
deed  by  the  deceased  from  the  custody  ot 
his  brother  and  the  taking  of  it  into  his  own 
possession  was  "without  the  knowledge  or 
ccmsent  of  plaintiff,"  and  "that  such  iwsses- 
sion  of  said  deed  ever  after  the  same  was  so 
returned  to  the  deceased  .was  held  by  him 
for  the  said  Harriet  A.  Fisher,  grantee  there- 
in, and  so  treated  by  him,  and  said  deed 
was  by  him  so  recognized  and  treated  as 
having  been  absolutely  delivered  to  plaintiff 
and  tbe  title  in  and  to  said  property  vested 
iu  her."  As  against  these  findings  of  de- 
livery appellant  places  reliance  upon  the 
two  aH)eal8  in  Moore  v.  Trott,  which  are 
reported,  tbe  first  in  1S6  Oal.  368,  104  Pac 


678,  184  Am.  St  Rep.  181,  tbe  second  hi  162 
Oal.  268,  122  Pac  462.  At  the  same  time  re- 
spondent urges  that  the  law  and  reasoning 
of  these  cases  fuUy  support  the  findings 
which  the  trial  court  made.  These  cases  then 
call  for  consideration.  Upon  the  first  appeal 
this  court  was  called  upon  to  review  a  finding 
of  delivery  of  a  deed  growing  out  of  the  fol- 
lowing facts;  Pat  Koore,  tbe  grantor,  -was 
about  to  go  to  a  hospital  in  Los  Angeles  to 
undergo  a  serious  operation.  He  tamed  ovn 
certain  deeds  to  one  TIetsen.  his  friend,  with 
an  accompanying  letter,  from  which  tbe  fol- 
lowing are  extracts : 

"I  am  sending  you  some  deeds  to  lands  that 
I  have  made  to  Be  delivered  to  the  parties  in 
case  of  my  not  returning  from  tbe  California 

Hospital,  Los  Angeles,  where  I  am  going  for  to 
have  an  operation  performed.  •  •  •  The 
deeds  that  I  am  sending  you  you  will  please  lock 
them  in  your  safe,  and  in  case  I  ahonld  die  to 
immediately  hand  them  to  the  parties  named, 
telling  them  to  put  them  of  record  as  bood  as 
possible.  •  •  *  Tou  will  pleaee  keep  to  your- 
self the  names  of  the  parties  named  in  those 
deeds  until  yon  deliver  them  after  I  pass  in  my 
checks  and  take  flight  for  the  other  world  from 
whence  none  return." 

Moore  recovered  from  his  operation,  re- 
turned h(Hne,  pursued  bis  usual  vocation  for 
some  time  thereafter,  and  died  without  ever 
having  retaken  possession  of  the  deeds  which 
he  had  thus  placed  in  escrow.  Upon  those 
facts  tbe  trial  court  found  a  perfected  deliv- 
ery to  the  grantees  named  In  those  deeds. 
This  court  in  bank,  after  reviewing  the  evi- 
dence, reversed  the  finding  as  being  unsup- 
ported by  sufficient  evidence,  declarli^  that 
tbe  evidence  failed  to  establish  the  essential 
condition  to  the  validity  of  such  transfers, 
namely,  that  the  delivery  Is  absolute,  "so  that 
tbe  deed  is  placed  beyond  the  power  of  the 
grantor  to  recall  or  control  It  in  any  event." 
Manifestly  the  evidence  to  support  the  as- 
serted delivery  In  this  case,  in  so  far  as  it 
may  rest  upon  the  instructions  to  tbe  es- 
crowee,  the  deceased's  brother,  at  tbe  time 
when  the  deceased  delivered  to  that  brother 
the  package  said  to  contain  this  deed.  Is  far 
less  strong  than  that  which  was  before  this 
court  In  the  Moore  Case,  and  which  was  by 
this  court  found  to  be  insufficient.  And  this 
for  the  very  obvious  reason  that  in  the  pres- 
ent case  the  grantor  actually  took  back  and 
Into  his  possession  the  deed  which  be  had 
deposited  with  his  brother,  while  in  the 
Moore  Case  the  grantor  allowed  tbe  Instru- 
ments to  remain  In  escrow  and  they  were 
Id  the  possession  of  tbe  escrowee  at  the  time 
of  the  grantor's  death.  But  it  will  be  noted 
that  tbe  flndlngs  of  the  court,  as  above  quot- 
ed, base  the  delivery  upon  the  conduct  and 
speech  of  the  grantor  after  his  withdrawal 
of  the  deed  from  tia  brother  and  while  he 
continued  In  possession  of  it;  respondent's 
contention  being  that  herein  this  case  pre- 
sents the  precise  situation  tendered  to  the 
consideratloD  of  this  court  upon  the  sectmd 
an)eal  of  Moore  v.  Trott.  Upon  the  second 
appeal,  bearing  in  ndnd  that  the  deeds  of 
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Moore  rHoained  In  the  hands  of  tbe  escrowed  r 
np  to  tbe  time  of  the  grantor's  death,  mnch. 
evidence  was  offered  showing  that  after  his 
return  from  the  hospital  he  repeatedly  af- 
firmed  that  he  bad  disposed  <tf  his  property 
by  deed,  that  he  bad  left  the  deeds  with 
Mr.  Tletzen  to  be  delivered  when  be  should 
pass  away,  and  that  the  deedi  would  be  de- 
livered when  be  would  not  be  present  To 
certain  of  tbe  grantees  named  In  tbe  deeds 
he  said  In  terms  that  be  bad  left  tbelr  deeds 
with  Mr.  Tletzen,  and  that  "Mr.  Tletzen  would 
give  her  the  deeds  after  be  [Moore]  passed 
in  his  checka"  This  court  was  called  upon  to 
review  the  sufficiency  of  a  finding  of  delivery 
under  this  added  evidence,  and  held  that  this 
added  evidence,  coupled  with  the  fact  that 
tbe  grantor  had  never  recalled  the  deeds  from 
the  ];»os8es8ion  of  the  escrowee  and  btfd  in 
all  respects  treated  the  deeds  In  the  posses- 
aion  of  tbe  escrowee  as  ctmveylng  an  immedi- 
ate and  irrevocable  title,  was  sufficient  to 
support  the  finding,  saying  that  it  is  "fairly 
inferable  that  after  his,  [Moore's]  return 
from  the  Los  Angeles  hospital,  finding  him- 
self in  falling  health,  be  intended  that  the 
deeds  whldi  he  had  left  with  Tletzen  should 
absolutely  be  delivered  without  power  of 
revocation  upon  his  part,  and  that  he  ex- 
pressed this  Intent  to  the  grantee  imder  such 
circumstancea  as  to  perfect  the  delivery." 
But  there  still  remains  tbe  all-Important  dis- 
tinction between  tbe  second  Moore  a^eal  and 
tbe  case  bere  presented.  In  tbe  latter  the 
grantor  did  take  possesslim  of  the  deed  and 
retained  it  and  the  managemwt  and  control 
of  tbe  property  until  bis  death,  and,  as  will 
be  seen  hereafter,  he  exercised  sudi  dcminlon 
over  the  property  as  to  preclnde  tbe  con- 
ception that  he  believed  that  he  had  parted 
with  the  ownership  of  it  His  declarations 
that  he  had  deeded  tbe  property,  while  he 
yet  retained  possession  of  the  deed,  bad  no 
efficacy  to  establish  the  delivery  of  a  deed  of 
gift  such  as  this.  The  gift  was  as  Incom- 
plete as  would  be  tbe  declaration  by  a  donor 
that  be  had  given  away  a  specific  article  of 
perswal  property  while  be  continuously 
thereafter  retained  the  possession,  dominion, 
and  control  of  that  personal  property,  using  it 
with  every  indicia  of  ownership. 

[I]  For,  saving  under  exceptional  circum- 
stances which  do  not  bere  arise,  ownership 
of  real  estate  so  ifar  as  that  ownership  la 
to  be  parted  with  by  deed  necessitates  a  de- 
livery of  that  deed  to  terminate  the  gran- 
tor's title.  And  it  Is  unquestionably  the  gen- 
eral rule  that,  where  a  deed  remains  in  tbe 
possession  of  a  grantor,  to  be  delivered  and 
to  take  effect  after  bis  death,  tbe  deed  is  void 
for  want  of  delivery  during  his  lifetime. 
Moore  v.  Trott,  supra:  Penis  v.  Velatl.  96 
Cal.  223,  31  Pae.  1 ;  Devlin,  Deeds,  par.  279; 
Stevens  v.  Hatch,  6  Minn.  64  (Gil.  19) :  Stil- 
well  V.  Hubbard,  20  Wend.  (N.  T.)  44 ;  Walter 
T.  Way,  170  ni.  104,  48  N.  E.  421. 

We  have  thus  far  considered  the  case  pre- 
sented by  tbe  evidence  of  resp<»dent  aloi^ 


and  the  conclusion  ts  unavoidable  that  tbat 
evidence,  without  regard  to  any  conflict  rais- 
ed by  the  evidence  of  defendant.  Is  Inauffl- 
dent  to  establish  a  delivery  and  so  a  convey- 
ance of  title  to  reEq;>ondent.  But  It  is  perti- 
nent to  point  oat  that  the  evld^ce  on  be- 
half of  defendant,  both  that  admitted  and 
that  erroneously  refused  admission  by  tbe 
trial  court,  wholly  supports  the  view  express- 
ed that  the  deceased  did  not  at  all  under- 
stand that  he  had  parted  with  title  during 
bis  lifetime.  Thus  It  was  shown  tbat  the 
deceased  owned  and  continued  In  the  use  and 
occupancy  of  this  property  for  eight  years 
after  bis  return  from  tbe  b(»pltal  and  after 
bis  conversation  with  bis  sister.  Five  years 
after  this  conversation  wltli  his  sister  he 
made  application  to  the  Germanla  American 
Trust  Bank  of  Los  Angeles  tor  a  loan  of 
$20,000,  upon  the  prt^rty.  The  ai^Ucatlon 
was  sAgned  by  the  deceased,  who  therein  stat- 
ed that  be  was  the  owner  of  the  property. 
Tbe  loan  was  granted,  and  he  executed  a 
mortgage  to  tbe  bank  for  the  amount  of 
the  loan,  and  in  this  mortgage  co7«ianted 
tbat  "there  were  no  outstanding  secret  equi- 
ties in  tbe  property  and  that  the  said  Wil- 
liam J.  Fisher  was  the  owner  and  the 
sole  owner  of  tbe  said  pnqjterty."  8tiU 
farther,  the  grantor  sold  a  part  of  the  land 
described  In  tbe  oilgiiutl  deed,  mud  by  oth- 
er writings  and  decluatioiui  asserted  the 
full  ownwshi^  over  the  property  wblcb  ac> 
tually  be  exMdsed.  Mndi,  If  not  all,  of 
this  evidence  was  refused  admission  by  tbe 

?»urt,  whidk  based  Us  rulings  upim  Bury  v. 
oong.  98C!aL446,88Pac888.85Am.St 
Bep.l8& 

[I]  It  bas  been  pointed  out  by  this  court 
tbat  Bury  t.  Touof  has  been  mlsnnder^ 
stood,  and  the  principle  governing  tbe  admis-  ' 
slon  and  reaction  of  such  evidence  has  been 
elaborately  set  fortb  In  Williams  v.  Ktdd, 
170  Gal.  6S1,  IRl  Paa  1,  Ann.  Gas.  1916E, 
703,  and  Donahue  t.  Bwemey,  171  Gtal.  388. 
163  Paa  706.  It  Is  nnnecessary  to  do  more 
than  to  say  that  the  purport  of  these  deci- 
sions is  tbat,  wUle  It  l8  true,  as  it  always 
has  been  tme,  that  a  grantor,  after  parting 
wltb  title,  will  not  be  permitted  to  mqurage 
tbe  title  irtilcb  he  haqjconveyed.  and  while  It 
Is  true  Uiat  a  parting  with  title  acooiApanlea 
tbe  deUveiT  of  bis  deed,  yet,  when  tbe  very 
question  In  issue  is  whether  the  grantor  baa 
parted  with  title  and  whether  In  fact  he  has 
delivered  his  deed  to  this  end,  evidence  of 
bis  acts,  Including  herein  bis  declaratlona 
after  the  time  when  it  la  contended  be  had  so 
parted  with  title,  is  admlasible  and  of  great 
weight  in  the  determination  of  this  question. 
Tbe  view  thus  adopted  and  expressed  by  this 
eoart  la  not  in  contrariety  with  any  well- 
adjudlcated  decision,  but  la  distinctly  affirm- 
ed as  In  sucii  cases  as  O'Brien  t.  O'Brien,  19 
N.  D.  718,  125  N.  W.  807. 

We  have  held  that  respondent's  evidence  of 
delivery,  standing  al<»ie  and  by  its^  Is  in- 
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Bafflctent  to  mutaln  Uie  oonrf s  fbadSiig  to 
that  effect  Upon  tbe  asanmptloii  that  this 
evldeiKie  is  all  that  reapondant  can  ^odnce. 
It  followa  Uiat  upon  the  zerenal  which  must 
here  be  ordered  the  court  will  make  its  flnd- 
ins  of  nondellTery  and  entw  its  decree  ac- 
cordingly. In  tbe  powtble  eroit  of  a  new- 
trial,  the  coart  win  admit  the  evidence  at 
the  acta  and  declaratlonB  of  the  grantor 
which  upon  the  first  trial  It  exduded. 
The  judgment  appealed  from  Is  reversed. 

We  concur:  AMGELLOTTI,  O.  J.;  MBI/< 
VIN.  J. 


SOUTHERN  PAO.  R.  00.  t.  BLAISDBLL 
et  al.    (OiT.  2220.) 

(District  Coart  at  Appeal,  Second  District,  Oall- 
fomift.   March  15, 1917.   Rehearing  Denied 
br  Sapreme  Ooort  Maj  10.  1917.) 

1.  DaniHi  —  Oohtraot  RERTUonna 
Sale  of  Ihtoxicants  —  DnvosoRHENT  of 

FoEFErnnii— Repudiation  bt  Vendor. 
Where  purdiaser  was  about  to  breach  con- 
tract restricting  sale  of  intoxicants  on  land  and 
paid  balance  on  pundiase  price  before  saine  was 
due,  ■veniot'u  return  of  the  money  was  not  such 
repudiation  as  would  prohibit  enforcement  of  the 
forfeiture,  fdnce  the  vendor  was  not  then 
obiieed  to  receive  payment,  and  was  justified  in 
declining  to  proceed  until  it  could  be  asBured 
that  purcbaser  would  not  carry  out  his  tbreat- 
ened  vitiation. 

[Ed.  Not«.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  522-525.] 

2.  iNJUNOTton  «=962(l)— Bbkacb  ow  BmBio- 
TION  IN  I4AKD  CJONTBACT. 

Where  purchaser  had  forfaited  land  bj 
breach  of  a  restriction  against  sale  of  Intoxi- 
cants, an  inJunctioD  against  further  breach  was 
proper,  since  purchaser  had  no  further  right  to 
occupy  the  land  after  forfeiture  and  cannot  suf- 
fer any  prejudice  from  injunction. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Gent  Dig.  »  124, 126, 120.] 

3.  VENDOB  and  PUBCHAaEB  «=>92— CONTBACT 

REHTBicnNO  Sale  or  Intoxioants  —  Eh- 

fobcehent  o»  Fobfeitubk. 
Upon  breach  of  contract  provision  forfdting 
land  if  used  tor  sale  ot  intoxicants,  a  vendor 
may  refuse  to  execute  deed  end  may  quiet  title 
against  purchasers'  claims,  in  view  m  Civ.  Code, 
g  1108,  providing  that,  where  a  grant  made  upon 
condition  subsequent  is  defeated  by  a  nonper- 
formance, the  purchaser  must  recisivay  property 
to  grantor, 

4.  Deeds  ^sslSO— Resteictino  Sale  or  In- 
toxicants—Cbeation.  or  Monopoly. 

Provision  In  deed  forfeiting  land  if  premises 
are  used  for  sale  of  intoxicants,  where  made  to 
secure  to  vendor  a  monopoly  of  such  business,  ia 
void  as  against  public  policy,  although  otherwise 
such  conditiw  is  Tslid. 

[Kd.  Note.— For  otbw  cases,  see  Deeds,  Oent. 
Dig.  IS  450;  480.] 

6.  Deeds  «=3l50  —  Gonteaot  RnTKcrmo 
Sale  op  Intoxicants— Cbeation  or  Monop- 
oly— Evidence. 
The  fact  that  a  vendor  prohibited  sale  of 
intoxicants  on  -all  parcels  of  land  conv^ed  under 
penalty  of  forfeiture  does  not  imply  that  be  was 
contemplating  a  monopoly  of  the  business  in  ab- 
sence of  evidence  to  that  effect,  although  not  in- 
consistent with  such  claim. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Sfi  450,  480.] 


,  Appeal  from  Superior  Ooort,  Kate  Coun- 
ty; J.  W.  Mahon,  Judge. 

Action  by  the  Southern  Padfle  Ballroad 
Company  against  H.  W.  BlalsdeU  and  oth- 
ers. Judgment  tor  plaintlfl;  and  d^adanti 
appeal.  Affirmed. 

Bowen  Irwin,  of  Bakersfleld,  for  ai^- 
lants.  Frank  McGow^n,  Frank  Thunen.  and 
Wm.  M.  Singer,  all  of  San  Francisco,  for  re- 
spondent. 

CONRET,  P.  T.  Under  date  of  January 
28,  1910,  a  contract  was  entered  Into  be- 
tween  the  plaintiff  as  vendor  and  the  defend- 
ant H.  W.  Blaladell  as  vendee,  whereby  the 
plaintiff  sold  to  BlalsdeU  lots  16  and  16  of 
block  2  of  the  town  of  Moron  In  Kern  coun- 
ty, whidi  town  afterwards  was  incorporated 
as  tlie  city  of  TafL  It  was  agreed  that  the 
conveyance  when  made  should  in<dnde  a 
condition  that  the  premises  should  never  be 
used  as  a  place  of  business  for  the  sale  of  In- 
toxicating IIquois  and  that  the  title  convey- 
ed should  revert  to  the  vendor  upon  breadi 
of  that  condition.  The  ccHoplalnt  asked  for 
an  injunction  restraining  the  defendants  from 
selling  or  keeping  for  sale  intoxicating  liq- 
uors upon  the  -said  lots,  sought  to  quiet  title 
to  the  same  premises,  and  that  plaintiff  re- 
cover possession  thereof,  ^e  appeal  la  from 
that  portion  of  the  Jndgment  whldi  granted 
the  desired  relief.  No  recovery  was  had  aa 
to  lot  16.  One-third  of  tiie  contract  price 
was  paid  at  the  exeentliHi  of  the  agreement. 
The  second  paym«it  was  to  become  doe  Jan- 
nary  28,  1911,  and  the  final  payment  on 
January  28,  1912.  The  pordiaser  was  per* 
mltted  to  take  possession  when  the  contract 
was  made.  On  January  16,  1911,  BlalsdeU 
entered  Into  a  contract  of  lease  wlm  defend- 
ants Dovor  ft  Wilson  for  five  years.  Tht 
lease  did  not  state  tbe  purpose  for  whldi  the 
lessees  were  to  use  the  premlsea  On  the 
same  day  the  same  parties  mtered  into  a 
ocdlateral  contract  that  Dover  *  Wilson 
would  discontinne  the  sale  ct  Intoxicating 
liquor  on  those  pranises  within  five  days 
after  demand  made  upon  them  in  writing  so 
to  do.  By  that  agreement  BlalsdeU  stipu- 
lated Uiat  he  wonid  not  molest  or  cause  any 
trouble  to  Dover  &  Wilson  with  refereiee 
to  the  sales  of  liquors  on  said  property,  "un- 
less compelled  by  the  Southern  I*aclflc  Rail- 
road Company  under  penUty  of  forf^tnre;" 
etc.  ^Hie  lessees  prcfceeded  to  ftirulsh  the 
room  located  on  lot  16  as  a  saloon,  stocked 
It  with  Intoxicating  liquors,  and  commenced 
to  do  business  there  on  the  13th  day  of 
Mardi,  1911.  On  or  about  January  18,  1011. 
defendant  BlalsdeU  paid  to  the  agent  -In 
tdiarge  of  the  sale  of  plaintiff's  land  at  Taft 
tBe  fuU  balance  due  upon  the  purchase  price 
of  said  lots,  and  a  few  days  later  this  money 
was  returned  to  him.  It  does  not  appear 
that  BlalsdeU  declined  to  receive  this  mon- 
ey, or  that  he  ever  made  any  demand  for  a 
deed.   As  soon  as  the  actual  business  of  the 
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saloon  was  comnienced,  notices  declaring  for- 
feiture qt  the  contract  were  served  by  the 
plaintiff.  Service  was  made  on  Dover  and 
WllsOTi  on  the  13tli  day  of  Mardi,  1911,  and 
on  Blalsdell  on  March  16,  1911.  and  on  the 
other  defendants  within  a  lew  days  there- 
after. 

[1]  Defendants  claim  that  the  plaintiff  re- 
pudiated Its  ctmtract  before  any  violation  of 
the  condition  had  occorred,  and  that,  the 
plaintiff  having  thus  failed  to  falflU  all  con- 
ditions precedent  thereto  Imposed  upon  itself, 
it  Is  not  entitled  to  enforce  a  forfeiture  of 
BlalBdell's  rights  undo-  the  contract  This 
contention  should  not  be  wistalned.  First, 
It  may  be  noted  that  on  January  18,  1911, 
no  DMuey  was  dne  and  the  jriatntlfl  was  not 
obliged  to  reodve  payment  And  If  It  be  ad- 
mitted that  the  money  was  returned  because 
jdalntlff  bad  learned  ot  the  pr^xatioxus 
whIdL  wtxe  being  made  to  violate  the  condl- 
tlouB  of  the  contract  whlrti  provided  against 
the  sale  of  taUxalcatlng  liquors  on  the  prem- 
ises, thai  the  vmdor  was  Justified  la  declin- 
ing to  proceed  farther  with  the  contract  un- 
til it  could  be  assared  that  the  purchaser 
would  not  carry  Into  effect  this  threatened 
Ti(datlon  of  his  covenants. 

[2]  Aiveilants  next  urge  that  the  plaintiff 
is  not  entitled  to  the  permanent  Injunctltm 
which  it  seeks.  Under  this  head,  they  say 
that  the  plaintiff  has  a  plain,  speedy,  and 
adequate  r«nedy  at  law;  tliat  plaintUF  will 
not  be  Irvwarably  damaged  by  failure  to  is- 
sue  an  injunction ;  and  that  equity  will  not 
lend  its  aid  to  bring  about  or  enforce  a  pen- 
alty or  a  foifritore.  It  sewu  unnecessary 
to  gf>  into  this  question.  If  the  ctnitnct  has 
beak  forfeited  and  If  the  i^alntiff  is  entitled 
to  a  decree  quieting  its  title  as  against  the 
contract  equities  ct  the  pardiaser,  it  would 
seem  that  the  defendants  cannot  suffer  any 
recogidzable  or  legal  prejudice  by  the  in- 
junction, since  they  have  no  farther  right  to 
occupy  the  lot  on  which  the  saloon  business 
was  condneted. 

[3]  We  do  not  dbaerve  that  appellants  con- 
tend against  the  proposition  that  conditions 
designed  to  prevent  the  use  of  sold  or  con- 
veyed premises  as  a  place  of  business  for  the 
Bale  of  Intoxicating  liquors  are  enforceable. 

"Where  a  grast  is  made  upon  coadition  subse- 
quent, aud  is  subseciuently  defeated  by  the  non- 
performance of  the  condition,  the  person  other- 
wise entitled  to  hold  under  the  grant  must 
reconvey  the  property  to  the  grantor  or  his  sue- 
ceaaors,  by  grant,  duly  acknowledged  for  rec- 
ord." Civ.  Code,  S  1109:  E^rth  v.  Marovieh, 
160  Cal.  237,  116  Pac.  729,  Ann.  Gas.  t012D, 
1190;  Quatman  v.  McCray,  128  CaL  285,  60 
Pac.  855. 

And  since  a  reconveyance  may  be  com- 
pelled where  the  grant  has  been  made  and 
the  condition  subsequent  has  been  brok^i.  It 
follows,  of  course,  that,  upon  like  breach  of 
conditions  suhsequent  as  provided  for  In  a 
contract  to  convey,  the  vw^or  may  refuse  to 
make  the  deed  and  may  quiet  his  tltl& 


against  the  purchaser's  claims  under  the  con- 
tract 

[4,  5]  Counsel  for  appellants  inslsts.that  It 
was  incumbent  upon  the  plaintiff  to  establish 
that  the  restrictive  clause  was  applied  Im- 
partially to  all  lots  sold  by  It  lu  the  town  of 
Moron,  and  that  no  forfeiture  can  be  grant- 
ed without  proof  of  this  fact.  They  rely 
upon  Burden  v.  Grand!,  152  Cal.  370,  92  Pac. 
1022,  14  L.  R.  A.  (N.  S.)  909,  125  Am.  St. 
Rep.  61.  That  was  an  action  to  recover  pos- 
session of  a  lot  for  an  alleged  violation  of  a 
condition  subsequent  The  decision  states 
that  a  condition  of  that  diaracter  providing 
for  a  fOTfelture  In  case  of  breach  is  valid; 
and  holds  that  where  th^  owner  of  land  de- 
signed as  the  site  for  a  tinrn  inserts  in  all 
deeds  made  by  him  a  condition  against  tbe 
sale  of  Intoxicating  liquors  on  the  land  con- 
veyed, solely  for  the  purpose  of  reserving  to 
himself  a  monopoly  of  sucb  business,  the 
condition  Is  void  as  against  public  policy, 
and  its  breach  will  not  work  a  forfeiture  of 
the  estate  granted.  In  that  ease,  the  court 
had  found,  presumably  upcm  sufficient  evi- 
dence, that  the  purpose  of  the  vendor  in  im- 
posing the  condition  was  to  reserve  in  falm- 
s^  such  mooopdj.  In  the  present  case,  the 
evidence  shows  that  a  great  many  sales  by 
cmtract  were  made  by  the  plaintiff,  and  that 
like  conditions  vrere  Incorporated  in  every 
cmitract  and  deed  covering  lots  in,  Uie  town 
that  have  been  issued  by  the  company. 
While  the  evidence  thus  Shows  that  the  platn- 
tlff  was  making  fliese  condlttons  in  all  sales, 
such  evidence  Is  not  inconsistent  with  the 
claim  that  the  plalntUt  may  have  Intended 
to  reserve  a  lot  or  lots  for  tts^f  on  ^trMtSb. 
it  alone  m^ht  condoct  the  Inhibited  bad- 
ness. It  would  seem,  however,  that  the  de- 
fense that  i^ntUC  was  omtemi^tlng  tatb 
monopoly  cannot  be  Implied  from  the  facts 
proved  Imeln;  nor  was  any  evidence  Intro- 
duced by  the  defendants  tending  to  show 
sach  design  to  create  a  monopoly. 

The  jntement  is  iafflrmed. 

We  a»cnr:  JAMBS,  J.;  SHAW,  J. 


SOUTHERN  PAO.  R.  CO.  v.  BLAISDBLL 

et  al.   (Civ.  2221.) 
(District  Court  of  Appeal.  Second  District,  Oall- 
fomia.   Mandi  15.  1917.   Rehearing  Denied 
by  Supreme  Court  May  10,  1917.) 
Deeds  4=9l75— Restbiotino  Sale  of  Intoxi- 

CAMTS  —  E}NFa^EMENT  OF  FoEFEITUBK  —  RS- 

TUBN  or  Monet. 
A  vendor  was  not  estopped  from  enforcing 
forfeiture  for  breadi  of  contract  restricting  sale 
of  intoxicants  on  the  land  because  it  accepted 
payment  in  ignorance  of  violations,  and  the  case 
is  no  different  from  that  of  a  breach  of  such  con- 
dition discovered  after  executing  deed,  in  which 
cafie  a  reconveyance  would  be  ordered,  eince, 
upon  the  purchaser's  breach,  bis  rights  under  the 
contract  are  at  'an  end,  and  he  cannot  ask  return 
of  his  money. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  646,  548.] 


^aX-or  otber  oaMs  aw  suae  topic  and  KBT-NVMBIDlt  In  «U  Key-Nuoiber*a  DlgMts  and  IndMM 


Digitized  by 


Google 


806 


IM  PAOITIO  BBPORTBB 


Appeal  from  Sopertor  Coart,  Ken  County ; 
J.  W.  IfobCHi,  Judge. 

Action  by  the  Sonthern  Padflc  Ballroad 
CMDpany  against  B.  W.  Blalsd^  and  oOien. 
Jviigmeat  tor  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Rowen  Irwin,  of  Bakersfleld,  for  appel- 
lants. Frank  McGowan,  Frank  Thunen  and 
Wm.  M.  Singer,  all  of  San  Francisco,  for  re- 
spondent. 

CONRET,  P.  J.  This  action  In  substance  Is 
one  to  enforce  forfeiture  of  the  interest  ac- 
quired by  the  defendants  or  some  of  them 
under  a  contract  of  sale  of  real  property; 
the  cause  of  action  being  based  upon  defend- 
ants' breach  of  a  condition  providing  against 
the  sale  of  Intoxicating  liquors  upon  the  sold 
premises.  The  contract  Is  in  like  form .  and 
the  complaint  is  In  snbstance  the  same  as  In 
Souths  Paclllc  Railroad  Oo.  v.  Blalsdell  et 
al.  (No.  2220  of  this  court)  164  Pac.  804, 
wherein  judgment  In  favor  of  the  plaintiff 
has  been  this  day  affirmed.  The  contract  in 
this  case  provided  for  the  sale  and  cmivey- 
anoe  to  H.  W.  BlalsdeU  of  lots  26  to  30  in 
block  2  in  the  town  of  Moron  In  Eem  county- 
It  was  dated  January  28, 1910,  at  which  time 
one-third  of  the  purchase  price  was  paid,  and 
the  second  and  third  payments  were  to  be 
made  on  January  28,  J1911.  and  January  28, 
1912,  respectively.  We  will  confine  our  dis- 
cussion to  the  one  proposition  urged  as  a 
ground  for  reversal  herein,  -not  included  in 
the  other  case.  The  Judgment  aolets  the 
plaintiff's  title  to  lot  29  only,  and  enjoins  the 
defHidants  from  selling  intoxicating  liquors 
upon  that  lot  The  ai^iwal  la  from  that  Judg- 
ment. 

Appellants  claim  that  the  plaintiff  Is  es- 
t(H^>ed  to  enforce  a  forfeiture  because  it  re- 
ceived from  BlalsdeU  money  on  account  of 
the  contract  price  after  a  saloon  had  been 
opened  In  whl<A  the  business  of  sdUng  intox- 
icating liquors  was  conducted.  There  is  evi- 
dence tending  to  show  that  on  January  13, 
1911,  a  saloon  was  opened  on  lot  29  under  a 
lease  from  Blalsdell.  Final  payment  on  the 
contract  was  made  by  Blalsdell  at  about  that 
time.  The  receipt  given  by  plaintiff  company 
for  that  money  bears  date  January  24th. 
The  witness  McAllaster,  who  waa  in  charge 
of  the  land  business  of  the  plaiutUf  in  Ita  of- 
flce  at  San  Francisco,  testified: 

Ttiat  the  money  came  to  that  o£Bce  three  or 
four  days  before  the  date  of  tbe  receipt:  that 
"the  nioii«r  was  credited  on  the  contract  cover- 
ing lots  26  to  80  becaus(«  we  did  not  know  of 
soy  violation.  Subseiiuently  we  learned  of  the 
violation,  and  learned  ot  it  before  the  deed  was 
finally  executed,  and  did  not  deliver  the  deed." 

Tbe  answer  of  the  defendants  did  not  at- 
tempt to  state  a  defense  upon  the  gnrand 
that  plaintiff  had  commenced  and  prosecuted 
its  action  without  offering  to  return  to  Blals- 
dell the  money  paid  by  him.  The  defuse 
most  nearly  toudiing  this  matter  Is  found 


In  tbe  all^:atton  Qiat  <m  or  about  NoTenber 
2S,  1910,  plaintiff  consented  that  a  saloon  for 
the  purpose  of  selling  alodKrilc  and  other 
UqnoTi  mi^t  be  ooodncted  upcm  the  aM 
premlsea ;  that  npon  tlie  fiaith  of  that  ooo- 
sent  the  defiant  Woods  had  expended  a 
large  sum  of  money ;  and  that  tha«fore  tbe 
plaintiff  sihonld  be  est<^>ed  from  enforcing 
the  anti-aaloon  conditio  of  the  oontntct. 
There  was  a  total  ftllnre  to  prove  oomnt  n 
alleged  to  have  been  glvw  1^  tbe  sOalntiiff, 
and  there  Is  no  evldenoe  that  tbe  defendant 
Blalsdell,  or  any  one  claiming  under  blm,  hu 
ever  demanded  or  offered  to  receive  from  tbe 
plaintiff  any  money  on  acooimt  <rf  tiila  con- 
tract 

If  the  deed  bad  been.  esEecuted,  and  tben 
the  grantor  had  aought  to  obtain  a  recoqv^- 
ance  because  of  a  Bubeeqnently  dlscorefed 
brea<di  of  tbe  condition  stated  In  the  deed. 
su(A  action  conld  have  bem  maintained  wltli- 
opt  returning  to  grantee  the  consideration 
paid  ftH*  the  property.  We  percdve  no  rea- 
son why  tb»  purchaser  baa  any  better  rigid 
to  claim  retnm  ot  money  iirtii^  he  has  paM 
on  bis  contract,  where  no  deed  baa  been 
mkde,  and  where  he  Is  gnllty  of  breadi  nt  a 
like  cmdltltm  and  is  made  defendant  In  an 
action  to  have  It  declared  that,  by  reasm  of 
such  breach,  his  rights  under  ttw  contract  are 
at  an  end- 

The  Judgment  li  affirmed. 

We  concur:  JAMBS.  J. ;  SHAW,  J. 


PDOPUS  T.  TIP  BINO.   (0^.  6Sa) 

(District  Court  of  Appeal,  First  District,  Cafi- 
fomia.  Mardi  15, 1917.) 

1.  CsnnitAL  L&w  «39llS9(8>— Rbvibw— CoK- 

IXICTIITQ  ETIDBNCE. 
Where  oooflicting  evidence  sufficiently  sup- 
ports conviction,  the  judgment  will  not  be  dis- 
turbed. 

[Eld.  Note.— F(H>  other  oases,  see  Criminal 
Law.  Cent  Dig.  I  a07&] 

2.  Obxhinax  Law  4=3)043  —  Naw  Tbial  — 

Newly  Discovbbed  Bvidewcb— Contbawc- 

TOBY  TeSTIMONT. 

Refusal  to  grant  a  new  trial  was  jmpv 
where  the  allied  newly  disoovoed  eridcDce 
would  merely  contradict  statements  ot  certiiD 

witnesses. 

[Ed.  Note. — For  other  cases,  see  C^imioal 
Law,  Cent.  Dig.  §{  2333,  2334.] 

A[^»eal  from  Superb^  Court,  City  and 
County  of  San  Francisco;  Frank  B,  Dunne. 

Judge. 

yip  Sing  was  convicted  of  assault  with 
intent  to  commit  murder,  and  appeals  from 
Judgment  and  from  order  denying  new  trial 
Affirmed. 

B.  V.  Sargent  of  San  Francisco,  for  bpP^- 
lant.  n.  S.  Webb.  Atty.  Gen.,  and  John  H- 
Blordan,  Deputy  Atty.  Oen.,  for  tbe  Peo- 

ple- 
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PER  OUBIAM.  The  defendant  in  thia  case 
was  convicted  of  the  crime  of  assanlt  with 
intent  to  commit  murder.  The  appeal  is 
from  the  judgment,  and  an  wder  dsnylns 
the  defendant  a  new  trial. 

The  record  before  ns  does  not  support  the 
contention  that  the  trial  judge  was  guilty 
ot  mlsoondiict,  tvejudidal  or  otherwlae,  dur- 
ing the  course  d  the  trial. 

[t]  Tile  evidence  adduced  upon  the  Whole 
case,  whldi  was  conflicting,  snffldentlr  sap- 
ports  the  T^dlct  and  judgment 

[2]  The  alleged  newly  dlacorered  evidence 
would  have  done  no  more  than  contradict  the 
statements  of  some  ot  the  witnesses  who  tee- 
tlfled  at  the  trial.  This  being  so,  the  trial 
court  ccRumitted  no  error  In  reAudng  to  grant 
a  new  trial  because  of  tiw  discovery  of  such 
evidence. 

The  judgment  and  order  appealed  from 
are  afflrmed. 


Bz  parte  DRENNAN.   (Or.  S9S.) 
(District  Court  ot  Appeal,  Third  District,  Gal- 

ifomia.   UnTch  B,  1917.) 
IlAHEAS  GoBPUS  «=»22(1)— Ground  ov  Be- 

UEV. 

Jodgment  of  conviction  of  assault  to  commit 
rape  is  not  void  on  Its  face,  becaoae  under  an 
indictment  charging  statutory  rape,  and  so  can- 
not be  nnllified  through  habeas  corpos,  even  if 
there  was  error  in  admitting  evidence  of  foroe, 
which  question  can  be  reviewed  only  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Hab«as  Oor^ 
pus,  Cent  Dig.  t  19%.] 

Ap^catlon  of  Bobert  Drenman  for  writ  of 
imbeas  corpus.  Petltton  denied. 

Bobert  F.  Drennan,  In  pro.  per. 

PER  CURIAM.  The  petition  for  the  writ 
must  be  denied.  Inasmuch  as  the  petitioner 
is  confined  In  tha  penitentiary,  is  not  repre- 
sented by  counsel,  but  has,  In  prc^ria  per- 
sona, made  this  application  and  Is  not  an  at- 
torney, It  is  deemed  proper  to  state  briefly 
the  ground  of  our  refusal  to  grant  the  ai>- 
pllcatlon  or  to  i^sue  the  writ 

rnie  petitioner  was  convicted  of,  and  la 
now  undergoing  punishment  for,  the  crime  of 
an  assault  to  commit  the  crime  of  rape.  He 
claims  that  the  Judgment  of  conviction  was 
and  is  void,  becanse  the  crime  of  whldi  he 
was  found  guilty  was  not  within  the  crime 
charged  in  the  information.  The  point  Is  that 
he  was  ther^n  charged  with  statutory  rape, 
or  carnally  knowing  a  female  Incapable  un- 
der the  law  of  consenting  to  such  an  act  in 
which  case  force  is  not  a  necessary  element, 
and  whl<A,  where  committed  even  with  the 
actual  consent  of  the  female.  Is,  under  the 
law,  a  crime,  and  that,  therefore,  an  assault 
is  not  a  necessary  Ingredient  of  the  crime. 
He  dtes  and  relies  on  the  case  of  Pe<^le  v. 
Akens.  2S  Cal.  App.  373.  143  Pac.  79D. 

We  considered  this  precise  question  when 
iiif  petitlMier's  case  was  before  this  court  on 


appeal.  People  v.  Robert  Drainan,  25  GaL 
App.  645,  145  Pac.  106.  The  case  was  not 
argued  before  this  court,  either  orally  or  by 
briefs;  but  it  was  submitted  on  the  record. 
We,  nevertheless,  examined  the  record,  al- 
though, under  the  rule,  we  would  have  \>eea. 
authorized  and  justifled  in  dismissing  the  ap- 
peal without  any  consideration  of  the  record- 
In  the  opinion  therein  died,  howev»,  we  stat- 
ed that  there  was  disclosed  by  the  record 
evidence  tending  to  show  that  the  female 
child  upon  whom  the  crime  was  alleged  to 
have  been  committed  objected  to  and  protest- 
ed against  the  conduct  ot  the  defendant  and 
from  this  testimony  we  said  the  Jury  were 
warranted  in  finding  that  there  was  an  as- 
sault, and  that  the  verdict  as  returned  was 
therefore  sustainable,  notwithstanding  that 
the  prosecutrix  was  under  the  age  of  con- 
sent In  this  ctnmection,  we  dted  the  case 
of  Petite  V.  Akais,  suiHV,  relied  up<»i  1^ 
the  petitioner. 

Whether  testimony  showing  that  the  crime 
charged  or  the  attempt  to  oommlt  said  crime 
was  accompanied  foroe  and  against  the 
will  of  the  prosecutrix  was  Inadmissible  un- 
der the  Information  was  not  pointed  out  by 
the  defendant  when  his  case  was  before  us  on 
appeal  Bnt  whether  It  was  or  was  not  In- 
admissible Is  a  question  whkb  cannot  be  re- 
viewed or  considered  to  any  purpose  in  a  pro- 
ceeding m  habeas  corpus.  The  remedy  tor 
the  oorrecdon'  ot  mcon  ooenniag  in  the 
course  of  the  trial  of  a  au»,  dther  criminal 
or  civil,  lies  wh^rtly  In  an  appeal,  unless  the 
Jndgmoit  la  abaolut^  vcdd  upon  It*  face,  in 
which  case  It  nuv  be  nuUlfted  throuf^  the 
operatlan  of  a  JurUkUcUonal  writ;  bat  whue 
it  Is  not  void  upon  Its  fhce,  It  li  oondnalve 
against  the  party  m^nat  whwn  tfc  Is  render- 
ed until  it  la  set  aalde  on  appeal  for  ernns 
occurring  at  the  trial  COie  jndgmoit  of  oou- 
vlcdon  against  the  petitioner  Is  not  void  up- 
on Its  teee^  and  the  &rot  of  which. he  oom- 
plalna  cannot  be  reviewed  In  a  proceeding  of 
this  dtaracter. 

The  i^tltlon  must,  B8  atated,  be  denied; 
and  it  is  ao  (ndwed. 


SIMMONS  et  *1.  v.  FIRTH  et  aL   (Civ.  2213.) 

(District  Court  of  Appeal,   Second  District, 
'California.    March  8,  1917.) 

1.  Appkal  awd  Ekeob  «=»1170(3)— Habicless 

ErBOR— RULINO  ON  Dkmttrbeb. 
Any  error  In  overruling  demurrer  to  con- 
tractors complaint,  for  uncertaintj  in  making 
no  reference  to  engineer's  certificate,  did  not  af- 
fect defendant's  substantial  rights,  and  so  un- 
f\pr  Codo  Civ.  Proe.  1  475,  and  Crast  art  6,  I 
Is  not  ground  for  reversal;  the  evidence 
received  without  objection  showing  that  the  en- 
gineer refused  the  certificato  for  alleged  non- 
com^iance  with  the  contract  and  the  Issuance 
of  comi^ance,  maUag  the  withholding  trf  cer- 
tiiBcate  nnwairanted  and  no  defense,  being  tried. 

[Ed.  Note.— For  otbw  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  4066.  4m,  4098^4101, 
4542.] 
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2.  Mbchaniob'  Liens  <gs>28S(3)  —  Perform- 
ance OF  WOBK  —  TbIVIAL  iMPSBraCTIONS  — 

Question  of  Fact. 
Whether  omissions  from  work  of  items  in 
apAafications  constitute  trivial  imperfections, 
wliich  Code  Glv.  Proc.  |  1187,  provides  shall 
not  be  deemed  lack  of  completion  preventing 
lien,  but  shall  be  allowed  for  to  the  owner,  ia  a 
question  of  fact  for  the  trial  court,  to  be  deter- 
mined in  each  Instance  from  the  evidence  and 
circamatanceB. 

[Ed.  Note.— Fen-  other  cases,  see  Medianics' 
Liens,  Cent  Dig.  U  585,  586.] 

S.  Mechanics'  Ijens  ^=^3  —  Defects  in 
STBUCTimE — Faulty  Specifications. 
Contractor  claiming  lien  is  not  responsible 

(or  defects  in  structure  resulting  from  faulty 

BpeciGcatione  furnished  by  ownera  engineer. 
[Ed.  Note.— For  other  cases,  see  Medumics' 

Uens,  Cent  Dig.  g  124.] 

4.  Mrchanicb'  Libns  «=»98  —  Tun  or  Cou- 
putino  Woke. 
Failure  of  contractor  daiming  lien  to  com- 

fplete  work  in  specified  time  is  not  a  defense,  be- 
Dg  due  to  ownw's  failure  to  deliver  water  ac- 
cording to  contract,  necessary  for  prosecution  of 
work. 

[Ed.  Note.— For  other  cases,  see  Hediauics* 
Lfensi,  Cent  Dig.  |  124.] 

B.  Evidence  ©=3441(7)  —  Paboi.  Evidence  — 
Vabtinq  WBirrNG. 
Terms  of  written  contract  merely  providing 
for  supplying  water  for  mixing  concrete  and 
mortar  are  not  varied  bv  evidence  of  oral  agree- 
ment to  deliver  through  a  pipe  near  place  of 
work, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1772-im,  2042.] 

&  Contbacts  ^s»245(2)— Meboeb  or  Stipu- 
lations IN  WbITINO. 
Rule  that  written  agreeuxent  supersedes  all 
prior  or  contemporaneous  oral  negotiations  or 
stipulatims  concerning  its  matter  has  no  ap- 
plicati<Mi  to  a  collateral  agreement  on  which  the 
instrument  is  silent,  and  whidi  does  not  purport 
to  affect  tiie  terms  of  the  instrument,  as  place 
of  delivery  of  what  tho  instrument  merely  pro- 
vides ^aU  be  furnished  the  contractor  for  the 
work, 

[Ed,  Note.— otlier  ceaea,  lae  Contrutii, 
Cent  Dig.  S  1190.] 

7.  Appeal  awd  Eeeob  *»lO0Oa)— Habmijsbb 

BbROB— ROLINOS  ow  Btidbnce. 
Judgment  for  subcontractor  being  ordered 
to  be  pa^  out  of  amount  found  due  tho  prin- 
cipal contracbnrs  from  the  owner,  nnd  Hen  only 
being  declared  in  favor  of  the  principal  con- 
tractor, the  owner  was  not  prejudiced  by  any 
eiTor  in  admission  of  evidence  to  snstam  tlw 
claim  of  the  subcontracts. 

[Ed.  Note.— For  other  cases,  see  &m?g^I  and 
Error,  Cent  Dig.  {fi  1068.  1060,  41I»,  4157.] 

Appeal  from  Snperlor  Court,  BlTerside 
County;  F.  B.  Draiauore,  Judge. 

Action  liy  Albert  Simmons  and  another, 
partners  as  Simmons  &  SinmMHia  against 
Bmll  nrth  and  otliera.  From  an  adverse 
judgment,  the  named  defendant  aroeals.  Af- 
firmed. 

Sheldon  Borden  and  George  H.  Moore,  both 
of  Los  Angeles,  for  appellant  Purington  & 
Adair,  of  Riverside,  Geo.  C.  Mansfield  and 
Shankland  &  Chandler,  all  of  Los  Angeles, 
and  A.  H.  Winder,  of  Riverside,  for  respond- 
ents. 


SHAW,  J.  In  this  action  plaintiffs  as  orig- 
inal contractors  sued  to  raforce  a  mechanic's 
lien  for  an  unpaid  balance  alleged  to  be  dne 
them  upon  a  contract  made  with  Bmll  Firth, 
pursuant  to  which  they  constructed  a  con- 
crete reservoir  at  an  agreed  iwlce  of  $5,995. 
The  defendants  other  than  Flrtb  filed  an- 
swers and  cross-complaints,  whereby  they 
sought  Judgment  against  plaintiffs  and  the 
enforcement  of  Uens  upon,  the  same  property 
for  materials  furnl^ed  to  plaintiffs  as  such 
original  contractors  for  use  and  used  in  the 
construction  of  the  reservoir.  After  a  de- 
murrer Interposed  by  Firth  to  the  c(»nplalat 
was  overruled,  he  filed  an  answer  thereto, 
wblch,  among  other  things,  contained  a  ooun- 
terclaim  against  plaintiffs  for  a  sum  in  ex- 
cess of  the  amount  of  plaintiffs'  alleged  Hen, 
and  also  filed  answers  to  the  cross-complaints. 
XJpcm  the  issues  thus  Joined  a  trial  was  had, 
which  resulted  In  a  Judgment  In  favor  of 
plaintiffs  and  against  Firth  for  a  balance  of 
$2,259.61,  which  was  declared  a  lien  upon  the 
property  described  In  the  complaint,  all  as 
prayed  for  therein,  and  gave  Judgment 
against  plaintiffs  in  favor  of  cross-complatn- 
ants,  payment  of  which  was  ordered  he 
made  from  the  proceeds  of  the  Judgment  so 
rendered  in  favor  of  plaintiffs  and  against 
defendant  Bmll  Firth.  From  the  judgment 
so  entered,  Firth,  adopting  the  altematlTe 
method  In  presenting'  the  record,  has  ap- 
pealed. 

[1]  Conceding  Hie  court  erred  In  overmltng 
defendant  Firth's  demurrer  to  the  complaint 
for  uncertainty  (Wyman  t.  Hooker,  2  OaL 
App.  S6,  83  Pae.  7»),  In  that  it  tailed  to  make 
any  referenoe  to  the  englnem's  certtficate  of 
completion  of  tiie  reservoir  teanlred  by  the 
contract  as  a  prerequisite  condlticm  to  plaln- 
tUEs'  right  to  final  payment,  or  aU^  any 
excoae  for  not  producing  the  same  (Coplew  v. 
Durand,  15S  Cal.  278,  86  Pa&  38,  16  L.  B. 
A.  LN.  S.]  701.  and  eases  there  dtei^,  never^ 
thelaaa,  since  It  appear*  frmn  the  evidence 
received  without  objection  that  the  engineer 
refused  sncb  certtficate  npon  the  ground  that 
plaintiffs  had  not,  as  alleged  by  them,  com- 
pleted the  reservMr  in  accordance  with  the 
terms  of  the  contract  and  performed  ail  the 
conditions  thereof,  the  substantial  rights  of 
defendant  were  not  prejudiced  by  the  ruling, 
without  which  this  court  should  not  reverse 
the  Judgment  (section  475,  Code  Civ.  Proc; 
section  4%,  art.  6,  Const).  The  Issue  present- 
ed to  the  court  for  trial  was  whether  or  not 
plaintiffs  in  constmcting  the  resM^oir  bad 
conLi^ied  with  the  contract,  since  if  they  had. 
the  withholding  of  the  certificate  as  evidence 
thereof  was  unwarranted,  and  want  thereof 
could  not  be  ui^ed  as  a  deftese  to  plaintllftf 
right  to  recover. 

[1]  Appellant  attacks  the  finding  ot  the 
court  to  the  effect  that,  notwithstanding  the 
fact  that  five  items  called  for  by  the  specifi- 
cations of  the  aflsregate  cost  of  $62.85  (which 
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the  coQrt  held  to  be  trlTial  and  an  allowance 
for  which  was  made)  were  omitted,  the  res^ 
voir  was  substantially  completed  oa  Novem- 
ber 8,  1912,  and  on  November  9th  It  was  oc- 
cupied and  thereafter  continually  used  by 
Firth.  Section  1187,  Code  of  GlvU  Prooedure, 
provides  that  trivial  Imperfections  In  the  con- 
struction of  a  building,  improvement,  or 
structure  shall  not  be  deemed  eruch  a  lack  of 
completion  as  to  preroit  the  flUng  of  a  Hen ; 
and  In  Scblttdler  v.  Green,  140  Oal.  7B2,  87 
Pac.  620.  It  Is  said: 

"If  die  omiflslon  or  imperfection  is  so  alight 
that  it  cannot  be  regarded  as  an  integral  or  sab- 
stantive  part  of  the  original  contract,  and  the 
other  par^  can  be  compensated  therefor  hy  a 
recoapment  for  damages,  the  contractor  does 
not  lose  his  right  of  action." 

The  question  Is  one  of  fact  to  be  determin- 
ed by  the  trial  court  In  each  instance  from 
the  evidence  and  circumstances  In  the  case. 
Compared  with  the  entire  structure  called 
for  by  the  contract,  it  cannot  be  said  upon 
the  evid^ce  presented  by  the  record  that 
these  Items  were  other  than  as  found  by  the 
court  to  be  trivial  omlsfdons  for  which  de- 
fendant could  be  and  was  compensated  in 
damages.  To  the  same  ^ect  are  Harlan 
T.  StnfQebeem,  87  Cal.  508,  26  Pac.  686,  and 
Perry  v.  Quackenbush,  105  Cal.  299,  38  Pac. 
740. 

[3]  It  Is  also  claimed  that  the  reservoir  was 
defective  in  that  it  was  not  impervious  to 
water,  but  constantly  leaked;  that  the  roof 
tliereon  constructed  by  plaintiffs  was  defec- 
tively constructed,  by  reason  of  which  fact  a 
large  part  thereof  was  blown  off  by  the  wind 
8<Mne  time  in  December.  It  appears  from  the 
record  that  at  the  trial  not  only  the  speclfl- 
catlcma,  but  detail  plans  for  the  construction 
of  the  roof,  were  offered  in  evidence.  These 
plana  and  details  of  construction,  however, 
arc  not  brought  up  in  the  record,  and  with- 
out them  some  of  the  sped&catlons  are  Incom- 
plete. The  contention  of  respondents  Is  that 
not  only  the  walls  of  the  reservoir,  but  the 
roof  constructed  thereon,  were  in  strict  ac- 
cordance with  the  plans  and  spedflcatlons, 
and  there  Is  evidence  disclosed  by  the  record 
which  dearly  tttids  to  sustain  su<A  coat«i- 
tion.  That  the  walls  of  the  reservoir  vere 
not  impervious  to  water,  is  conceded ;  but  the 
evidence  of  experts  introduced  on  b^ialf  of 
plaintiffs  is  to  the  effect  that  such  leakage 
was  due,  not  to  faulty  constmctton,  but  t» 
the  tact  that  the  walls  of  the  reaervt^  as 
called  for  by  the  speclflcaUons  were  not  audi 
as  were  calculated  to  render  the  reservoir  im- 
pervious to  water  without  the  Interior  there- 
of being  plastered,  and  that  no  reservoir 
built  in  acoordance  with  the  spedflcatlons 
furnished  by  defendant's  engines  would  hold 
water  without  more  or  less  leakage.  That 
tbe  evidence  sustains  this  contention  admits 
Gt  no  doubt.  Tbe  same  observations  are  true 
with  r^erence  to  the  alleged  defective  coa- 
strnctlm  of  the  roof,  which  it  seems  did  not 
blow  off  until  after  the  completion  of  the 


structure  and  use  thereof  by  defendant  The 
evidence  tends  to  show  that  it  was  C(»i8truct- 
ed  in  accordance  with  tbe  detailed  plans^  not 
before  us,  and  SDedflcatlons  furnished  there- 
for by  defendant's  engineer,  and  that  Its  fail- 
ure to  withstand  tbe  force  of  the  wind  was 
due  to  fbulty  spedflcations  whidi  did.  not 
provide  for  proper  anchorage,  and  not  to 
failure  on  the  part  of  the  ccaitraetoFB  to  con- 
struct the  sune  in  accordance  therewith. 
One  of  the  omissions  claimed  to  exist  was 
tbe  alleged  fact  Oiat  plalntUEs  difl  not  Install 
check  valves  in  accordance  wltb  spedflca- 
tlona.  The  specifications  refer  to  detail  No. 
1  for  method  of  outlet  and  Inlet,  and  while 
this  detail  of  plan  is  not  incorporated  in  the 
record,  we  gather  from  the  opinion  of  tbe 
trial  judge  It  described  tbe  device  as  "a  10- 
inch  check  valve  or  flap  valve."  At  all 
events,  plaiuticrs  called  upon  tbe  engineer  for 
a  design  of  valve  to  be  used,  and  he  drew  a 
sketch  and  delineation  of  a  valve  the  use  of 
which  he  authorized  and  hi  accordance  with 
which  plaintiffs  had  the  two  valves  made  and 
installed  the  same.  These  valves,  by  reason 
of  the  leather  cushion  becoming  hard  and 
dry,  though  constructed  as  required  by  the 
engineer,  leaked.  But  here,  again,  In  the  ab- 
sence of  any  specifications  therefor,  plaintiffs 
ap[>ear  to  have  followed  the  detailed  draw- 
ing furnished  them  by  the  engineer,  and,  hav- 
ing done  so,  they  should  not  be  held  respcm- 
sible  for  such  defect. 

Am>dlant  strenuously  c<mtend6  that  the 
evidence  was  Insuffident  to  justify  the  finding 
that  the  owner  occupied  and  used  the  reservoir 
from  November  9, 1912.  Here  again  there  ap- 
pears to  be  a  confllct'of  evidraice ;  but  there  is 
testimony  to  the  effect  that  defendant  did  ex- 
ercise dominion  over  the  I'eserroir  by  doing 
work  upon  the  root  other  than  tlut  called 
for  by  the  qiedflcatlons,  deemed  necessary  to 
protect  the  paper  covering  of  tbe  same  from 
blowing  off  Id  case  of  storms,  and  on  No- 
vember 22d  filled  the  same  with  water,  and 
immediately  upon  taking  ~  possession  com- 
menced erecting  a  fence  around  the  same; 
indeed,  the  testimony  of  defendant's  inspector 
of  the  work  is  that  he,  as  defendant's  em- 
ploye, built  a  fence  around  the  edge  of  the 
reservoir,  painted  the  ladders,  and  did  other 
odd  jobs  deemed  necessary,  and  filled  the 
same  with  water  to  a  depth  of  four  or  five, 
feet,  at  which  time  be  observed  no  leaks 
other  than  in  the  check  valve,  designated  a 
flap  valve.  It  may  be  conceded  that  as  to  all 
questions  of  fact  submitted  to  tbe  court  for 
determination,  there  was  a  conflict  of  evi- 
dence, a  large  part  of  which  offered  on  be- 
half of  defendant  was  that  of  the  engineer 
who  pr^tarad  tbe  spedflrattons  and  who  very 
naturally  insisted  that  If  fdlowed  they  were 
suAldent  fr  the  purpose  for  whldi  the  reser- 
voir was  intended.  It  Is  likewise  clear  that 
the  trial  court  regarded  his  testimony  as 
unsatisfactory.  Without  discussing  the  evi- 
dence further,  suffice  It  to  say  that  it  Is  am- 
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pie  to  sapport  the  findings  attacked  for  want 

of  snffldent  evidence. 

[4-1]  The  contract,  dated  Blay  31, 1912,  pro- 
rlded  that  the  reservoir  should  be  completed 
vlthln  60  days  thereafter,  and  one  of  the 
grounds  of  the  counterclaim  and  defense  was 
plaintUTs'  failure  to  comply  with  this  provi- 
sion. The  court,  however,  held  that  defend- 
ant was  cstoKted  from  availing  himself  of 
such  defense  for  the  reason  that  he  neglected 
and  failed  to  fomldi  plalntlfiTs  a  supply  of 
water  for  mixliig  CMicrete  and  mortar.  As 
to  tbis,  the  specifications  contained  a  provi- 
^on  that: 

"Water  tor  mixine  concrete  and  mortar  will 
be  supplied  by  Bmil  Firth,  the  contractor  to 
take  same  from  nearest  standplpe  or  pipe  line." 

It  appears  that  at  the  time  of  entering 
Into  the  contract,  defendant  had  In  course  of 
construction  a  pipe  line  leading  from  his 
pumping  plant  to  the  site  of  the  proposed 
reservoir,  distant  a  mile  and  a  half  there- 
from, a  map  of  which  line  be  at  the  time 
exhibited  to  plaintiffs,  and  In  response  to 
the  inquiry  as  to  when  he  would  have  the 
water  there,  told  plaintiffs  that  It  would  be 
within  a  week  and  for  them  to  assemble  their 
tools  and  material  for  doing  the  work,  and 
by  the  time  they  were  prepared  to  commence 
the  work  he  would  have  the  water  there ;  all 
of  which,  togethOT  with  other  evidence,  tend- 
ing to  show  there  was  an  oral  agreement 
made  between  plaintiffs  and  defendant  Firth 
whereby  the  latter  was  to  eui^ly  the  water, 
not  at  the  pumping  plant,  but  from  a  stand- 
pipe  or  pipe  line,  the  outlet  ot  which  was  to 
be  constructed  to  a  point  at  or  near  the  pro- 
posed reservoir.  Appellant  Insists  that  the 
admission  of  all  Quch  evidence  was  erroneous 
in  that  It  tended  to  vary  the  terms  of  the 
written  contract.  We  are  not  in  accord  with 
this  contention.  'While  the  agreement  provided 
that  Firth  should  supply  water.  It  is  silent  as 
to  the  point  at  which  he  was  required  to  de- 
liver the  same ;  hence  the  oral  agre^ent 
covered  a  subject  as  to  whlfdi  the  contract 
was  silent.  In  our  opinion.  It  was  competent 
for  plaintiffs  to  show  by  parol  that  the  water 
which  defendant  agreed  to  supply  for  use  In 
the  ctmstructlon  of  the  reservoir  was  to  be 
delivered  by  him  through  tlie  pipe  line  then 
In  course  of  construction  at  or  near  the  pro- 
posed irite  of  the  reservoir.  The  written  coa- 
tract  contained  no  provision  fixing  the  point 
where  the  water  should  be  delivered ;  thence 
the  evld^ce  adduced  touching  a  subject  as 
to  which  the  contract  was  silent  did  not  tend 
to  vary  any  provision  thereof.  "The  rule 
that  an  agreement  In  writing  supersedes  all 
prior  or  contemporaneous  oral  uegiHlatlons 
or  sttpulatlons  concerning  Its  matter  has  no 
application  to  a  collateral  agreement  upon 
which  the  instrument  Is  silent,  and  which 
does  not  purport  to  affect  the  terms  of  the 
Instrument."  Savings  Bank  of  So.  Cal.  v.  Aa- 
bury,  117  Cal.  96,  48  Pac  1081;  Slvers  v. 
Slvers,  97  Cal.  518,  32  Pac.  571;  Bradford 


iDTeBtment  Co.  t.  Joost,  117  Oal.  204,  48  Pac. 
1083 ;  Wolters  v.  King,  119  CaL  172,  61  Pac. 
35.  In  our  opinion,  the  court  did  not  err 
In  admitting  the  testimony,  the  effect  <tf 
which  was  to  show  that  the  d^ay  complained 
of  was  due  to  defendant's  &Uufe  to  dellrer 
a  supply  of  water  necessary  In  the  inrosecu- 
tltm  of  the  work. 

[J]  The  record  dlsdoses  no  prejudicial  er- 
ror upon  which  this  court  would  be  Justified 
In  disturbing  the  Judgment  In  favor  of  plain- 
tiffs and  against  Firth,  for  which  it  Is  de- 
clared a  lien  exists  in  favor  of  the  former, 
the  foreclosure  of  which  Is  ordered. 

This  being  true,  the  alleged  ernmeous  rul- 
ings of  the  court  in  admitting  evld«ice  to  sus- 
tain the  claim  of  a  lien  In  &vor  of  Hook 
Bros.,  for  which  they  were  given  a  Judgment 
against  plalntlfFs  In  the  sum  of  (780.61,  in 
□o  wise  eoncema  appellant,  since  such  Judg- 
ment Is  ordered  to  be  paid  out  of  the  amount 
found  due  to  plaintiffs  from  defendant  Firth, 
for  which  a  lien  Is  declared,  and,  therefore, 
conceding  the  court  erred  in  reaching  the 
conclusion  that  Hook  Bros,  were  entitled  to 
Judgment,  defendant  Is  not  prejudiced  thereby. 

The  Judgment  la  affirmed. 

We  concur:  OOKREY,  P.  J.;  JAMES,  J. 


LIPPERT  at  at  V.  PACIFIC  SUQAB  COBP. 
(Civ.  1633.) 

CDistrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.  March  12,  1917.   Rehearing  Denied 
by  Supreme  Court,  May  10,  J517.) 

1.  Master  and  Servant  <S=^265(5)  —  Action 

FOR  INJUET— HeS  IPSA  LOQTJrrUB. 

In  an  action  for  the  death  of  a  mechanical 
engineer  can  Bed  by  the  explosion  of  the  ateam 
boUer,  a  "preheater"  in  a  "eugar  house"  which 
it  was  not  his  duty  personally  to  operate  ami 
which  he  had  been  told  would  carry  nearly 
twice  as  much  steam  it  wss  in  fact  calculatfv) 
to  carry,  the  doctrine  of  res  ipsa  loquitur  la  ap- 
plicable, and  it  was  competent  for  the  jury  tv 
infer  as  a  proposition  of  fact,  either  that  tfaerp 
was  some  negligence  in  the  mansjcement  of  the 
boiler  or  some  defect  in  its  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  881,  898,  955.] 

2.  Masteb  ano  Sesvant  ®::=>264(10)— AonoK 
VOB  Injubt— Rbb  Ipsa  Loquitub— Waiver. 

Plaintiffs  were  not  precluded  from  relying 
up<Hi  the  doctrine  of  res  Ipsa  loquitur  because 
they  also  charged  specific  omissions  of  duties 
or  acts  of  negligence. 

•  [Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  S  870.] 

3.  Masteb  and  Sebvant  «s9287(2)— Injuet 
TO  Sebvart— Question  fob  Jubt. 

How  far  the  immaturity  of  the  boy,  less 
than  16  years  of  age,  who  was  operating  the  pre- 
heater, contributed  to  the  explraion  of  its  boil- 
er held  for  the  jury  under  all  the  facts  and  cir- 
cumstances. 

IKd.  Note.— For  other  case^  see  Master  and 
Servant,  Cent.  Dig.  8S  1064-1066.] 

4.  Masteb  ano  Servant  «=»279(5)— Injubt 
TO  Servant*— Evidence— SumciENCT. 

Evidence  held  to  justify  a  finding  that  the 
supcrinteudeut  in  charge  of  the  plant  and  the 
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bo;  who  operated  the  beater,  Immediately  be- 
fore the  ezpIoslOD,  allowed  the  Bteam  in  boiler 
of  the  preheater  to  readb  47  pounds'  pressure 
which  was  7  pounds  more  than  the  maximum 
working  pressure. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Oent.  IMg.  |  97&] 

5.  EviDVNOK  «»584(1)  —  Weioht— Deciaka- 
TI0N8  or  Deobased  PEsaONS. 

Evidence  of  declarations  of  deceased  per- 
sons is  always  moriB  or  less  nnsatisfactory,  and 
the  unsupported  testimony  of  a  single  person 
as  to  a  conversation  between  himself  and  a 
deceased  person  is  regarded  as  the  weakest  of  all 
kinds  ot  evidence. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  2424.] 

6.  f/VIDENCE  <®=>590 — HOBTILE  WITNESS. 

Fact  that  a  witness  was  in  charge  of  the  de- 
fendant's j;>laat  as  superintendent  over  the  de- 
ceased, being  to  some  extent  responsible  for  the 
accident,  justifies  classing  him  as  n  hostile  wit> 
ness,  though  plaintiffs  were  compelled  by  dr- 
enmatanow  to  call  him  as  a  witness  to  estab- 
lish certain  facts. 

[Ed.  Note^For  other  eases,  see  Evidence, 
Gent.  Dig.  {  243&.] 

7.  Masteb  and  Sebvakt  «=:»21T{5)  —  Ikt jubt 
TO  Sebvant—Assumption  of  Risk, 

Where  a  mechanical  engineer  was  killed  by 
the  explosion  of  the  boiler  of  a  preheater  oper- 
ated by  an  emidoy^  who  was  under  immediate 
instructions  of  the  Guperintendent  of  the  plant 
and  not  of  the  deceased,  instructions  having  been 
given  to  the  employes  that  the  boiler  would  car- 
ry 70  pounds'  pressure,  while  in  fact  its  work- 
ing pressure  was  40  pounds,  there  being  no  evi- 
dence that  the  preheater  was  out  of  repair,  or 
that  there  was  any  imperfection  calling  for  re- 
pair or  complaint  to  defendant,  or  that  it  was 
not  in  thorough  running  condition,  the  explo- 
sion ^vas  not  a  risk  which  the  deceased  had  as- 
sumed, although  he  was  intrusted  with  oversight 
of  all  the  machinery  of  the  plant. 

[Ed.  Mote.— For  other  cases,  MS  Master  and 
Servant,  Cent.  Dig.  S  578.] 

8.  Masteb  and  Bebvant  «=»2S1<2)  —  Injubt 

TO  SBBVANT— GONTBIBUTOBY  NEOUGENCE. 

Wbere  a  medianical  engineer,  intrusted  with 
oversight  of  an  the  machinery  of  a  sugar  faouVt 
was  given  written  instructloBs  that  the  boiler 
of  a  preheater-woold  carry  70  pounds'  pressure, 
nearly  double  its  aotnal  maximum  resisting  ca- 
pacity, he  waa  not  goil^  of  contribntMj  negli- 
gence In  relying  on  such  statonent. 

[Ed.  Note.-^E^n-  other  cases,  see  Hastur  and 
Servant,  Osnt.  Dig.  I  676.] 

9.  MA9TEB  AllD  Bebvant  *=»276(4)  —  In jubt 

TO  SEBVANT— BVIDBNCE— SuTTICIENCT. 

Evideaice  held  to  justify  a  verdict  for  plain- 
tiff, and  hence  denial  of  defendant's  motion  for 
nonsuit  and  refusal  to  instruct  the  verdict  for 
defendant  were  not  error. 

[Bd.  Note.— For  other  cases,  see  Heater  and 
Servant,  Cent.  Dig.  SS  961,  960.] 

10.  Afpbat.  and  Sbbob  «a>9B8(l)  —  Amend- 
ment OF  Complaint— DiscBETiON  or  Coubt. 

In  allowing  tiie  plaintiffs  to  amend  their 
complaint,  the  covrt  was  exercising  a  discretion 
connded  to  it,  the  abuse  of  which  alone  would 
justi^  reversal. 

[Ed.  Nc^— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  3826;  3826.] 

11.  Mabteb  and  Sebvant  ^=»25G{5)— Amend- 
ment OF  Complaint. 

Ruling  of  court  allowing  the  plaintiff  to 
amend  the  complaint  to  allege  that  the  person 
operating  the  preheater  was  incompetent  aid  not 
carry  with  it  an  implication  that  such  employ^ 


was  In  fact  incompetent,  but  the  implication 
was  that  there  waa  sufficient  support  in  the  evi- 
dence on  the  point  to  go  to  the  jury  for  deter- 
mination. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  816.] 

Appeal  fnnik  Superior  Court,  Kings  Coun- 
ty ;  John  G.  Covert,  Judge. 

Action  by  Annie  Tj.  lippert  and  Anne  Jose- 
phine Lippert,  a  minor,  by  her  guardian  ad 
litem,  and  Annie  L.  Lippert,  as  admlnistra' 
trlx  of  the  estate  of  William  Leo  Uppert. 
deceased,  against  the  Pacific  Sugar  Corpora- 
tion. From  a  Judgment  for  plaintiffs  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  AfQrmed. 

Gray,  Barker  &  Bowen,  of  Los  Angeles, 
H.  Sctit  Jacobs,  of  Haulord,  and  W.  C.  Petch- 
ner,  of  Ix>s  Angeles,  for  appellant.  Lent  & 
Humphrey,  of  San  Francisco,  and  U.  P. 
Brown,  of  Fresno,  for  re^pondeata. 

CUIPMAN,  P.  J.  This  Is  an  action  for 
damages  brought  by  the  surviving  wife  and 
minor  child  of  William  Leo  I4n>ert,  who,  on 
the  ISth  day  of  July,  1909,  was  kUled  by  the 
bursting  of  a  "prdeater, '  used  by  defendant 
for  the  purpose  of  heating  sugar  beet  juices. 
At  the  time  of  the  accident  Lippert  was  28% 
years  of  age,  and  the  minor  waa  18  months 
old.  The  Jury  found  for  plaintiffs  in  tbe  sum 
of  $20,000,  and  Judgment  was  entered  in  their 
favor  for  that  amount  The  appeal  is  by  de- 
fendant from  the  Judgment  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 

Appellant  makes  tbe  following  points:  (1) 
That  deceased  was  employed  as  master  me- 
chanic and  was  intruded  with  the  oversight 
of  all  the  machinery  of  the  sugar  house ; 
(2)  he,  therefore,  assumed  the  risks  of  his 
employmrat;  (3)  contributory  Diligence  on 
the  part  ot  deceased ;  (4)  "he  fully  knew  and 
anmclated  and  apiH%h^ed  all  of  the  dan- 
gers surrounding  his  employment;*'  (6)  that 
If  the  preheater  was  out  of  repair.  It  was 
patent  to  deceased  and  it  was  his  duty  to 
have  remedied  Its  condition ;  (6)  If  that  was 
the  condition  of  the  apparatus,  he  should 
have  complained  of  it  to  defendant ;  (7)  when 
deceased  was  employed  as  mechanic  and  as- 
sistant snperintmdent  be  expressly  assumed 
the  duty  of  putting  all  machinery  Into  Uior- 
ougb  running  condition. 

Respondents,  in  their  brief,  say: 

"The  long  and  able  opening  brief  of  appellant 
*  *  *  deals  with  adjudicated  cases  and  legal 
priucii>le8  applicable  to  litigation  involving  such 
propositions  as  'equal  means  of  knowledge,  'com- 
parative knowledge  of  masters  and  servants,' 
Continuance  of  employment,'  'duties  of  servants 
to  inform  masters  of  defects  and  danger,'  'pre- 
caution against  a  known  or  apparent  danger,^  or 
'duty  of  employer  to  repair.'^  The  evidence  in 
this  case  does  not  require  consideration  of  any 
of  those  questions." 

Re^pwdentB  assign,  as  d^endant's  neg- 
ligence: (a)  Defendant's  Informing  decedent 
that  the  preheater  would  safely  carry  a 
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Steam  pressore  of  70  pounds  when  In  fact 
It  was  only  built  for  a  mazlmom  pressure  of 
40  pounds;  (b)  defen^nt's  fidlure  to  use 
ordinary  care  In  the  selection  at  the  colpaUe 
employ^,  John  Wegman. 

In  December,  1908,  deceased,  who  was  then 
employed  In  a  sugar  factory  at  CSilno,  San 
Bernardino  county,  wrote  to  Mr.  B.  L.  Mo- 
Crea,  assistant  secretary  of  defendant  cor- 
poration, the  following  letter: 

"Mr.  R.  L.  KcCrea.  Dear  Sir:  Recently 
learned  that  your  company  intends  to  start  your 
plant  at  Corcoran.  If  the  same  is  correct  and 
you  have  not  already  selected  a  man  to  operate 
same,  would  like  you  to  consider  an  application 
from  me.  If  your  company  cares  to  consider 
with  me  the  matter,  kindly  notify  me  as  soon 
as  possible.  Will  be  in  city  in  the  latter  part 
of  the  week ;  so  would  call  at  your  office  if  you 
desired.    Yours  truly,  Wm.  L.  Lippert.", 

Written  In  Wue  pencil: 

"R/R  Mr.  Ole.  Mr.  P.  has  written  Mr. 
Iiockwood — &  so  good  team." 

A  meeting  was  thereupon  arranged,  which 
took  place  In  the  defendant's  office  in  Los 
Angeles,  on  the  2flth  day  of  March,  1909. 
As  to  what  then  occurred,  Mr.  W.  O.  Petch- 
ner,  the  secretary  of  defendant,  testified: 

"At  that  meeting,  at  which  Mr.  Lippert,  my- 
self, and  Mr.  Cole  (rice  president  and  general 
manager  of  defendant)  were  present,  I  referred 
to  Mr.  Lippert'a  application  and  told  him  we 
wanted  somebody  to  take  mechanical  charge  of 
the  house ;  that  Mr.  Connolly  (defendant's  su- 
perintendent) had  told  us  he  would  not  care  to 
undertake  the  mechanical  charge  of  the  house, 
and  Mr.  Connolly  had  stated  Mr.  Lippert  was 
the  one  whom  we  should  get,  because  he  had 
been  employed  at  the  house  In  its  conatniction, 
and  in  the  installation  of  the  machinery,  and 
was  supposed  to  understand  all  about  it,  and  he 
would  prefer  to  have  such  a  man.  I  told  this 
to  Mr.  Lippert  and  asked  him  what  he  knew 
about  the  house,  and  also  asked  hmi  about  his 
previous  employment;  I  told  him  what  duties 
we  should  expect  from  him ;  that  he  was  to  be 
there  as  the  engineer  to  take  charge  of  the  me- 
chanical part  of  the  house,  because  Mr.  Connol- 
ly was  a  superintendent  merely,  and  not  a  ma- 
chinist or  engineer.  I  repeated  all  this  expla- 
nation to  Mr.  Lippert,  and  asked  him  if  he  felt 
competent  to  take  charge  of  the  machinery  of 
the  house.  He  said  he  did  ;  that  that  was  his 
business ;  that  he  had  been  employed  in  the 
house  the  year  previously,  and  that  he  had  made 
out  the  plan  of  the  house  wiring  and  the  placing 
of  the  machinery,  and  had  taken  part  in  the  in- 
Btalling  of  the  machinery  in  the  house.  ♦  ♦ 
I  took  op  my  active  duties  at  Corcoran  m  the 
month  of  January,  1900,  and  was  there  during 
all  the  time  the  factory  was  prepared  for  opera- 
tion for  that  seaHon.  although  I  was  away  occa- 
sionally in  San  Francisco  and  Loe  Angeles. 
Mr.  Connolly  reported  to  me  as  his  immediate 
superior  while  I  was  there,  and  up  to  the  15th 
of  July,  1909.  Mr.  Lippert  never  made  any  re- 
port to  me  during  that  period  or  any  time  prior 
to  the  accident  regarding  any  defects  in  the  pre- 
heater." 

Mr.  Cole  substantially  corroborated  Mr. 
Petchner'a  testimony  as  to  the  ccaiversaUon 
above  set  Et>i  th.  On  March  23,  1909,  Lippert 
wrote  from  Chino  to  Mr.  Connolly,  stating 
that  he  had  some  work  to  finish  at  Chino, 
and  that  he  thought  he  could  take  the  posi- 
tion at  Corcoran  about  the  first  of  April.  He 
did  commence  work  with  defendant  some 
time  in  April. 


Mrs.  Annie  L.  lippert  testified: 

"I  reside  in  San  Francisco.  I  was  married  to 
William  Leo  Lippert  in  Oakland  In  190a  At 
that  time  he  was  employed  by  the  American 
Beet  Sugar  Company  as  master  mechanic  at 
Chino,  Cal.  He  stayed  at  Chino  several  months, 
and  came  back  to  San  Fran cteco,  where  we  r^ 
mained  for  a  year  and  a  half.  Then  Mr.  Lip* 
pert  went  to  work  to  Corcoran  in  the  year  1906, 
where  he  remained  about  six  months.  Then  be 
was  sent  for  to  go  to  work  at  Chino.  When 
they  employed  him  in  the  sugar  factory  at  Cor- 
coran, they  asked  him  to  take  the  house  as  mas- 
ter mechanic  He  had  previously  worked  at 
Corcoran,  helping  to  Install  some  of  the  machin- 
ery." 

There  was  received  In  evidence  a  contract, 
dated  Novonber  14,  1907,  between  defendant 
and  the  American  Foundry  &  Machinery  Com- 
pany, under  which  the  latter  was  to  fumlsb 
the  former  with  an  "evaporating  ^stem,** 
and  containing  specifications  as  to  the  con- 
structlon  thereof.    Said  contract  provided: 

"Preheater  to  be  of  steel  and  to  stand  a  work- 
ing pressure  of  12  pounds ;  steam  chest  to  otand 
a  working  pressure  of  40  pounds." 

M.  B.  Kearney,  a  witness  for  pl^tlflh, 
testified  that  be  had  worked  as  a  steam- 
fitter  In  sugar  factories  In  dlfferait  states, 
and  that  be  was  employed  as  such  at  the 
Corcoran  plant,  although  S  or  10  years  had 
elapsed  since  he  had  last  worked  In  a  sugar 
factory;  that  he  oommaiced  worik  tbera 
about  the  1st  of  April ;  tliat  he  overhauled 
all  the  steam  pipe  that  needed  working  on 
and  pat  In  some  new  plpft  Beterring  to  tlie 
preheater,  vritnfbs  said: 

"It  Is  a  large  cylinder  shaped  piece  of  machin- 
ery between  8  and  10  feet  in  length,  about  6 
feet  in  diameter,  with  a  number  of  brass  tubes 
running  through  Imgthways  for  the  purpose  of 
carrying  steam." 

Continuing,  witness  explained  at  length  the 
construction  of  the  preheater,  the  location  of 
valves  for  the  control  of  steam  pressure,  etc, 
and,  SB  to 'Its  function  in  the  making  of  su- 
gar, said: 

"There  Is  an  opening  about  in  the  center 
where  the  juice  (of  sugar  beets)  Is  admitted  and 
drops  down  over  those  tubes  and  is  heated  by 
the  steam ;  juice  ctaning  frMn  elsewhere  is 
pumped  into  the  cylinder  and  spreads  oat  over 
the  heated  steam  pipe  and  passes  off  into  the 
evaporators." 

AS  to  the  "steam  head"  or  "steam  chest" 
whldi  blew  out  and  caused  the  death  of 
Lippert,  witness  said: 

"I  think  the  steam  head  is  square  and  has  a 
lid  of  cast  iron,  and  is  set  back  a  little,  kind  of 
concave.  *  *  *  It  is  bolted  all  around  with 
b^ts  two  or  three  inches  apart." 

He  testified  that,  "about  a  week  before  the 
campaign  started,"  he  took  the  pressure  valve 
apart  and  cleaned  It;  the  prrfieater  was 
steamed  up  for  several  days  before  the  day 
of  the  explosion. 

Washington  A.  Connolly  was  called  as  a 
witness  by  plalntlfCs  and  testified: 

"I  was  employed  by  defendant  at  Corcoran 
as  superintendent  or  sugar  expert  for  sugar 
manuiacturing,  from  the  15th  of  Mart^  1000, 
until  about  the  31st  of  December.  1909.  My 
duties  were  to  take  charge  of  manufacturing  and 
produdng  sngar  from  beets  and  take  charge  of 
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diemleal  control  <A  the  faotwe;  tbst  la,  I  would 
be  BUperinteDdent  over  the  cbemisti  attending 
to  the  chemical  part  ot  the  house—I  was  supex^ 
intendenc  over  all  the  empl<nrte  of  the  Padflc 
Sugar  Gorporatiflii  outside  of  its  office  affairs. 

•  •  ♦  Mr.  Lippert  was  employed  right  along, 
I  think,  from  in  April  or  the  Ist  of  May.  He 
was  hirad  as  master  mechanic  by  Mr.  Petchner. 
I  was  told  so  by  himself.  His  duties  were  to 
take  fan  charge  of  all  the  machinery,  and  at  the 
time  he  was  hired,  which  was  not  in  the  manu- 
facturing season,  he  was  to  repair  and  over^ 
haul  everything  prior  to  the  manufactunug  cam- 
paign, which  was  aumoaed  to  start  then  ^ut 
the  Ist  of  July.  *  •  *  Mr.  Lippart  was  n»t 
in  authority  to  me." 

Witness  described  the  apparatus  and  said: 
"I  dwi't  know  what  pressure  this  preheater, 
or  the  heads  of  this  preheater,  were  supposed  to 
be  able  to  withstand,  or  were  constructed  to 
withstand.  Q.  Did  you  ever  instruct  Mr.  Up- 
pert  as  to  what  pressure  they  were  able  to  with- 
stand? A.  There  were  no  instructions  given, 
except  Mr.  Ijppert  and  I  got  together.  Q.  If 
you  will  answer  me  yes  or  no,  we  will  get  along 
quicker.  Tou  said  you  did  not?  A.  No.  Q. 
Did  any  one  instruct  Mr.  Uppert  as  to  the  pres- 
sure? A.  As  to  the  pressure?  Q.  As  to  the 
pressure  that  the  heads  were  eupposed  to  carry. 
A.  No,  sir;  not  that  I  know  of.  No  sir;  I 
don't  know  what  pressure  the  heads  were  sup- 
posed to  carry."  (Witness  ie  banded  a  paper 
and  asked  if  he  knows  in  whose  handwriting  the 
word  "lippert"  ie.)  "A,  That  is  my  handwrit- 
ing. I  presnme  I  gave  that  paper  to  Mr.  Lip- 
pert  from  the  looks  of  it.  That  is  my  handwrit- 
bg.  Whether  I  gave  it  to  Mr.  Uppert  or  my 
clerk,  it  don't  make  a  bit  of  difference,  it  was 
intended  to  go  to  Mr.  I^ppert  It  was  given 
to  Mr.  Lippert  before  the  campaign  started,  I 
should  judge  about  the  1st  of  July;  something 
like  that.  That  specifies  preheaters.  Mr.  Lip- 
pert and  I  got  those  instructions  up  ourselves. 
Oliat  paper  was  rec^ved  from  nobody  but  my- 
self." 

The  paper  referred  to  was  offered  and  re- 
ceived in  evidence  and  marked  "PlaintUfs* 
Exhibit  A."  It  Is  of  Bome  length,  and  eon- 
tains  instructions  for  operating  the  various 
parts  the  machlnay  In  the  factory.  We 
quote : 

"Frcwn  here  draw  your  juice  into  preheater 
*Ievel  of  Juice  as  indicated  by  gauge  glass.'  The 
prdieater  is  supposed  to  carry  the  full  70 
pounds,  on  steam  end  and  12  on  exhaust  or  sup- 
ply end.  I  would  suggest  not  tO'  carry  ot«  6 
pounds  on  supply  end;  then  we  can  reffulate 
our  pressure  as  required." 

The  witness  continued: 

"Before  starting  up  the  plant  I  called  Mr.  Lip- 
pert's  attention  to  that  safety  valve,  about  its 
sticking.  I  XxAA  him  the  safety  valve  was  apt 
to  stick  occasionally.  We  bad  not  operated  the 
plant  except  preliminarily  the  morning  of  the 
15th  of  July,  1909.  I  cannot  tell  if  the  safety 
valve  stuck  uiat  day.  *  *  *  A  few  minutes 
before  the  rear  end  of  the  preheater  blew  out  I 
was  aronnd  there  talking  to  Mr.  Lippert  there 
manipulating  the  preheater,  and  as  near  as  I 
can  remember,  I  think  I  noticed  a  pressure  of 
a  little  over  20  pounds  on  tiie  steAn  end,  and 
about  8  w  10  pounds  on  the  low-presaure  side. 

*  *  *  I  knew  a  boy  named  Wegman.  His 
duties  were  to  run  the  preheater  and  tlie  evapo- 
rators. I  onployed  him  for  that  purpose.  We 
ran  a  prdindnary  teat  of  the  pretieaters  about 
a  month  urevioos  to  that.  Mr.  Lippert  was 
there  at  the  time.  It  was  tested  more  for  leaks 
and  things  of  that  kind  and  to  ascertain  if  the 
lines  were  all  in  good  order.  So  far  as  I  know 
it  was  not  subjected  to  a  water  presmre  tesL 
nine  Is  a  way  to  teat  the  presmre  as  to  what 


a  cast-irtHi  heed  should  withstand,  the  hydro- 
static teat  Tliat  is  the  only  way  unless  you  put 
the  steam  pressure  on.  Yon  are  liable  to  blow 
op  anythinjg  in  testing  with  steam.  *  •  • 
I  did  not,  nor  as  far  as  I  know  did  any  one 
else,  tell  Mr.. Lippert  at  what  to  fix  the  safety 
valves  oa  the  pr^eater.  That  safety  valve  (re- 
ferring to  diagram)  was  to  be  set  by  my  instruc- 
tions to  Mr.  Uppert  to  carry  not  over  25  pounds. 
Those  instructions  were  given  verbally.  Besides 
that,  Mr.  Lippert  made  a  special  safety  valve 
and  put  it  in  farther  on  the  other  Hue.  I 
never  ran  the  preheater.  It  was  practically  a 
new  apparatus  to  me.  There  was  no  teat  of  ^e 
preheater  made  while  I  was  employed  by  the 
company.  *  *  *  On  the  day  this  accident  oc- 
curred the  evaporators  had  just  been  sterted  up 
—Mr.  Lippert  started  them  op  himself.  Mr. 
Wegman  was  there  and  Mr.  Lippert  was  in- 
structing him.  This  was  tbe  first  day  and  the 
juice  had  just  sot  started  there.  I  employed 
Mr.  Wegman.  I  don't  tJiink  he  had  had  any 
previous  experience  in  tliat  line.  I  had  not  giv^ 
en  him  any  iostructitms  so  far.  I  t<dd  him  what 
his  duties  wore  when  I  employed  him.  We  hired 
him  for  the  evaporator.  •  *  •  when  tbe  ac- 
cident occurred  I  should  judge  I  was  about  25 
feet  from  the  preheater.  AU  that  I  saw  was 
steam.  Just  at  the  time  when  I  was  cominc 
around  the  comer  I  saw  Mr.  Lippert  reach  up 
and  get  hold  of  the  wheel— Ahere  was  a  whe« 
that  was  connected  throu^  to  the  steam  valve 
supplying  steam  to  the  ineheater." 

On  cross-examination  wttneas  said: 
"Whoi  I  wanted  information  respecting  tbe 
woridng  of  the  machinery  or  the  condition  of  It 
in  the  house  I  would  go  to  Mr.  Lippert.  I  had 
no  technical  knowledge  of  it  at  all,  but  resorted 
to  Mr.  Lippert  for  information  concerning  the 
technical  pMnts  of  the  machinery.  •  •  •  Mr, 
Lippert  told  me  that  he  knew  all  about  tbe  pre- 
heater, as  he  helped  to  build  it  and  tested  it  the 
previous  year.  That  was  about  the  syoopais  of 
It.  He  always  said  that  he  was  afraid  of  the 
preheater,  because  he  said  some  day  the  thing 
would  blow  up." 

a%e  deposition  of  John  Wegman,  taken  on , 
behalf  of  plaintiffs,  was  read  In  evidence. 
He  .deposed  as  follows : 

"I  will  iM  18  years  of  age  the  9th  day  of 
August,  1011.  I  reside  in  Visalia  and  am  now 
woning  in  an  automobile  shop.  I  was  working 
in  the  sugar  hetory  at  Visalia.  and  Mr.  Sleland, 
the  superintendent,  sent  me  down  to  Corcoran. 
There  I  was  introduced  to  Mr.  Connolly,  the 
superintendent,  i^o  sent  me  to  Mr.  WiUlaiuB, 
the  beet  ud  fonoian.  Mr.  Williams  showed  me 
the  next  day  the  different  valvea  fm  the  erap*^ 
rators  and  pr^eater." 

Witness  described  the  machinery  and  con- 
tinued: 

"This  preheat«  had  valves  on  it  There  was 
one  valve  I  know  to  leave  tbe  steam  in,  that  ran 
down  towards  the  front  end  of  it.  Mr.  Lip- 
pert had  bis  hand  on  it.  It  is  made  of  Iron  and 
had  an  inm  whed  on  the  end.  The  wheel  was 
Mown  off  at  the  time  cX.  the  explosion,  *  *  • 
lliere  was  a  safety  valve  on  top  of  the  preheater. 
I  don't  know  what  its  use  was.  I  don't  know 
about  the  usee  of  the  pipes  in  the  preheater  nor 
how  it  Iterated.  *  *  «  When  I  went  to  work 
at  the  sngar  factory  the  work  I  was  to  do  was 
to  run  the  evapcwatots  and  the  preheater.  Mr. 
Williams  he  came  aronnd  and  gave  me  orders 
and  showed  me  all  the  valves.  Mr.  Williams 
told  me  how  to  start  them  np  and  t<M  me 
a^KHit  the  different  valves  and  tdd  me  bow 
mudi  steam  to  carry  on  the  evaporators.  He 
told  me  to  carry  5  or  6  pounds  on  the  first  evap- 
orator and  tbe  next  evaporator  I  don't  know 
just  exactly  what  be  told  me,  nw  do  I  rsmem- 
ber  BOW  what  he  told,  ma  to  eaiiy  ia  the  pr^ 
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heater.  I  liad  never  seen  nor  operated  a  pre- 
heater  before.  We  had  started  np  the  prdeat- 
er  the  momiQgr  of  tiie  day  Mr.  Uppert  was 
killed.  We  got  tbe  evaporatOTs  hot  aad  fall  of 
jnice,  and  it  wa«  just  settiiiK  started.  When 
the  accident  occurred  and  Mr.  lippert  was  killed 
he  bad  hold  of  the  valve  and  I  was  right  off  to 
one  side  of  them.  He  had  hold  of  the  valve  that 
you  turn  the  steam  in  with  into  the  preheatM, 
I  stood  there  for  a  second,  not  more  than  a  sec- 
(Hid,  and  then  I  started  away,  and  just  as  I 
started  away,  the  preheater  blew  out  While 
I  was  standing  thwe  those  couple  <st  secoads  I 
noticed  the  steam  gauge  on  the  preheater.  It 
registered  about  23  pounds.  I  don't  know  who 
turned  the  steam  into  that  preheat^-;  Mr.  lip- 
pert  had  h<dd  of  the  valve  at  that  time;  that 
18  all  I  know.  •  •  •  Q.  Did  you  have  any 
conversation  at  all  with  Mr.  Lippert  in  regard 
to  that  preheater?  A.  No,  sir;  1  never  had  no 
coDversatitm  with  htm  at  all.  He  just  come 
around  and  asked  me  bow  things  were  running. 
At  the  time  I  stood  those  couple  second  and 
looked  at  the  steam  gauge,  I  noticed  the  pre- 
heater steam  head  was  leaking  a  little  bit,  a  lit- 
tle around  the  bolts," 

The  witness  stated  that  the  mechanics  had 
screwed  up  the  bolts ;  that  the  bolts  did  not 
give  way,  hot  that  the  sheet  ot  Iron  that 
covers  the  preheater  blew  oat.  At  the  time 
of  the  explosion  he  was  about  a  fbot  and  a 
half  away  from  the  pr^ieater  and  received 
an  Injury  on  his  wrist  He  did  not  know 
at  what  preesure  the  safety  valve  was  set, 
and  did  not  remember  what  amount  of  steam 
be  was  supposed  to  carry  in  the  pre-heater. 

M.  B.  Kearney  was  recalled  and  gave  fur- 
ther details  of  what  occurred  at  the  time  of 
the  acctdeot,  and  James  Mack  Hale  was  also 
sworn  as  a  witness  for  plalntlffa  and  teetlfled 
to  facta  dmllar  to  those  given  by  other  wit- 
nesses. 

R.  S.  Bulla,  connected  with  beet  sngar  fac- 
tories since  1880,  part  of  the  time  as  superin- 
tendent, testified  on  behalf  of  defendant  He 
described  the  operation  of  evaporators  and 
preheaters,  although  he  said  the  preheater  at 
the  Corcoran  plant  was  the  only  one  he  had 
ever  seen.    He  said: 

"A  boy  of  16  years  is  perfectly  able  to  watch 
the  system  of  four  evaporators  and  one  raeheater 
and  to  observe  the  steam  and  Juice  level  in  each 
one.  •  *  *  The  master  mechanic  is  master 
of  the  mechanical  department.  It  is  his  duty 
to  regulate  the  steam  pressure  on  the  evapora- 
tors. By  regulating  the  evaporators,  I  mean 
the  setting  of  the  relief  valves  and  giving  the 
evap<»rator  man  in  charge  those  instructions  of 
how  far.  and  how  high  the  steam  pressure  might 
rise,  and  in  regulating  the  reducing  valves  and 
allowing  no  mote  steam  in  than  be  considers,  in 
his  opinim  aa  an  eoginew,  is  safe  for  the  ma- 
chine?' 

G.  D.  Kiefer,  a  witness  for  defendant,  tes- 
tified: 

"I  reside  at  Corcoran,  where  I  have  Uved  for 
almost  5  years.  My  trade  Is  that  of  a  machin- 
ist. I  went  to  Work  Cor  the  Corcoran  sugar 
factory  on  the  4th  of  March,  190a  •  •  • 
Mr.  Lippert  was  master  mechanic  there,  In 
which  capacity  I  have  had  conferences  with  him. 
*  *  *  At  the  time  of  the  explosiw  I  was 
probably  16  or  20  feet  from  the  preheater— 
within  a  few  minutes  before  the  explosion.  I 
could  see  the  preheater  from  where  I  was.  Just 
b^OTe  the  eqilotioii  Mr.  lippert  and  I  sat  on 
the  water  line.   We  talked  about  the  ]^«heat- 


er.  I  wanted  him  at  that  time  to  cnt  it  triDE;  I 
told  him  that  it  was  a  detriment  and  no  use  to 
the  factory.  He  said  that  the  machinery  was 
put  there  to  run,  and  he  was  going  to  run  it; 
we  came  back  in  around  the  preheater,  and 
steam  was  coming  out  throu^  the  bolt  hole*  on 
the  south  end  of  it.  Mr.  Lippert  called  Mr. 
Connolly;  Mr.  Connolly  had  been  talking  to 
Mr.  Wegman  whom  he  had  at  that  time  been 
showing  bow  to  run  the  evaporator.  Mr.  Con- 
nolly came  over  and  spoke  to  Mr.  Lippert  a  fen- 
words,  and  I  walked  back.  •  •  ♦  Then 
Mr.  JUppert  started  to  working  with  the  wheel 
of  the  long  valve  that  leads  to  the  main  steam 
line,  as  I  understand  it  I  turned  around  and 
left  the  factory,  or  attempted  to.  I  left  be- 
cause I  did  not  tliink  it  was  policy  to  stay 
around.  I  was  afraid  of  it.  Ilie  steam  was  Is- 
suing from  the  steam  chest  then.  *  *  *  l^e 
only  thing  Mr.  Lippert  said  at  that  time  was 
that  he  was  afraid  to  start  the  pr^eater.  I 
had  talked  with  him  b^ore  that  He  said  tbat 
he  did  not  believe  ■  that  the  steam  lines  were 
connected  ui>  properly.  He  said  he  thought  that 
the  steam  lines  could  be  fixed  so  they  would 
work— that  he  was  going  to  try  to  run  them  to 
the  pr^eater." 

On  cross-examination  witness  said: 
"In  the  position  I  held  at  the  time,  I  was  not 
supposed  to  know  anything  about  the  macbineiy. 
Uy  trade  is  a  machinist  hot  I  was  the  yard- 
man tb«e,  I  bad  control  of  the  yard.  If  any- 
thing happened  to  the  machinery  out  there,  I 
went  to  Mr.  Lippert,  Mr.  Lippert  had  entire 
chacge  <jt  the  machinery  part  Ot  the  factory." 

Upon  the  dose  of  plain tlfEs*  case,  defend- 
ant moved  for  a  nonsuit  on  the  grounds:  (1> 
That  no  negligence  on  the  part  of  defendant 
has  bem  shown;  (2)  deceased  was  guilty  of 
contributory  negllgience ;  (8)  deceased  assum- 
ed the  rlak  tst  the  emploiyinent.  The  court 
denied  the  motion  tor  nonsuit 

In  fittiearman  ft  Bedfleld  on  Negligence.  | 
60,  the  following  rale  Is  declared: 

"Where  a  thing  whic^  causes  injury  Is  shown 
to  be  under  the  management  of  the  defendant, 
and  the  accident  is  sudi  as  in  die  mdinary 
course  of  things  does  not  happen  If  those  who 
have  the  management  use  proper  care,  it  affords 
reastmable  evidence,  in  the  ahsenee  of  explana- 
tioo  by  the  defendant  that  the  accident  arose 
frraa  want  of  care." 

In  Rose  T.  Stephens,  etc.,  Co.  (C.  O.)  11 
Fed.  438,  It  Is  said: 

"In  the  presmt  case  the  boiler  whidi  explod- 
ed was  in  the  control  of  the  employ^  of  the 
defendant  As  boilers  do  not  usually  explode 
when  they  are  in  a  safe  condition  and  are  prop- 
erly managed,  the  inference  that  this  boiler  was 
not  in  a  safe  condition,  or  was  not  pn^rly  man- 
aged, was  justifiable." 

It  was  further  said  that,  while  the  rule  Is 
more  frequently  applied  In  cases  against  car- 
riers of  passengers  than  in  any  other  class, 
there  is  no  foundation  for  limiting  the  rule 
to  carriers.  '"Bie  presumption,"  said  the 
court,  "or^inates  from  the  nature  of  the  act, 
and  not  from  tlie  nature  of  the  relati<ms  be- 
tween the  parties." 

(1, 2]  The  cases  are  industriously  (Hted  and 
oon^ered  in  Judson  v.  Giant  Powdo^  Go, 
107  Cal.  649,  40  Paa  1020,  29  L.  B.  A.  718, 
48  Am.  St  Bep.  146.  BefCTriiw  to  the  case 
<tf  ToDUg  v.  Bransford^  12  Lea  (Tenn.)  232, 
which  supports  a  contnity  docMne,  attaitton 
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la  called  to  tbc  foUowliig  langnaca  Id  Uie  ra- 
ported  opinion  ctf  that  case: 

"At  tfae  Bune  time  the  fact  that  there  was 
an  exidosioD.  whidi  is  not  an  ordinary  incident 
of  the  uae  of  a  steam  boiler,  oaght  to  have  some 
weit^t,  inaionucfa  as  It  may  be  out  of  tlie  power 
of  the  aggrieTed  party  in  some  Instances  to 
prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down,  by  Jodge  Wallace : 
'That  from  the  mere  fact  of  an  explosion  it  is 
competent  for  tb«  Jnry  to  Infn',  as  a  proporition 
at  net.  that  tiiere  was  some  nsi^gence  in  the 
management  the  boOar,  tx  some  defect  in  its 
condition.*  ** 

We  are  satisfied  that  this  Is  a  case  where 
the  doctrine  of  res  ipsa  loquitur  Is  applica- 
ble, and  plaintiffs  are  not  precluded  from 
relying  upon  it  because  they  charged  spedflc 
omissions  of  duties  or  acts  of  negligence. 
This  latter  proposition  is  well  supported  in 
Cassady  v.  Old  Colony  Street  Railway  Co., 
184  Mass.  156,  68  N.  B.  10,  63  L.  R.  A..  285, 
where  it  was  said: 

"The  defendant  also  contends  that  even  if 
originally  the  iloetrine  would  have  beem  applica- 
ble, the  plaintiff  bad  lost  or  waived  her  rights 
under  that  doctrine  [res  ipsa  loquitur]  because, 
instead  of  restitu;  her  case  solely  upon  it,  she 
undertook  to  go  further  and  show  particularly 
the  cause  of  Uie  acddent  This  position  is  not 
tenable.  It  is  true  that  where  the  evidence 
shows  the  precise  cause  of  the  accid«it,  as  in 
Winship  v.  New  York,  N.  H.  &  H.  R.  Co.,  170 
Mass.  464,  49  N.  E.  647,  and  similar  cases, 
there  is,  of  course,  no  room  for  tbe  application  of 
the  doctrine  of  presumption.  The  real  cause 
being  shown,  there  is  no  occasion  to  inquire  as 
to  what  the  presum^ttion  would  have  been  if 
it  had  not  t>e^  shown.  But  if  at  the  close  of 
tbe  evidence  tbe  cause  does  not  clearly  appear, 
or  if  there  is  a  dispute  as  to  what  it  Is,  then 
it  is  open  to  the  plaintiff  to  argue  upon  tbe 
whole  evidence,  and  the  jury  are  justified  in  re- 
lying upon  a  presumption,  unless  they  are  satis- 
fied that  the  cause  has  been  shown  to  be  in- 
oonsistent  nith  it.  An  unsuccessful  attenH>t  to 
prove  by  direct  evidence  the  precise  cause  does 
not  estop  the  plaintiff  from  rdying  upon  the 
presumptions  applicable  to  it." 

Flainttfti  may  thwefore  rely  od  the  pre- 
somption  of  d^endanl^s  Ae^^oice,  although 
th^  endeavwed,  as  did  defradant,  "to  ahotr 
particularly  the  canae  of  tbe  acddent.'* 

Deceased  was  shown  to  have  besD  ctmpe- 
tent  "to  be  there  as  the  en^eer,  to  take 
Aarge  of  tbe  nedianical  pert  of  the  hoote," 
for  which  purpose  he  was  «npl<ved,  ak  a 
witness  testified.  He  bad  a  gweral  knowl- 
edge of  tbe  plant  and  tbe  machinery  then 
in  we,  ft>r  he  had  helped  to  install  some  of 
It.  It  was  not,  however,  a  part  <^  bis  du^ 
personally  to  operate  the  different  maddnes 
of  tbe  plant,  or  any  one  of  them.  Other  per- 
sons w«re  In  personal  charge  of  their  oper- 
ation. The  eraperatora,  including  tiie  pie^ 
beater,  the  explosion  of  which  caused  the 
death  of  IJppert,  were,  by  Superintendent 
Connolly,  placed  In  dia^  of  the  boy,  Weg- 
man,  less  than  16  years  old.'  Wegman  was 
told  Oonn<^ly  to  report  to  WUllama,  the 
beet  foreman,  for  InstructlcHis  how  to  run 
the  preheater,  and  Wegman  testified  that  no 
Instructions  were  given  him  by  deceased,  and 
that  all  he  had  were  glvm  by  Williams  to 
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whom  Superlntendeot  OoazK>Uy  smt  him.  He 
teaUfled: 

"Williams,  he  came  around  and  gave  me  orders 
and  showed  me  ail  the  valvea.  Mr.  Williams 
told  me  bow  to  Atart  tbem  up  and  told  me  about 
the  different  ralves  and  told  me  how  much  steam 
to  carry  on  tfae  evaporators.** 

W^man  could  not  remember  what  his  In- 
structions were  as  to  the  pressure  he  was 
to  carry  in  the  preheater.  This  was  quite  an 
important  fact  for  Wegman  to  know ;  and, 
as  be  had  no  knowledge  except  as  he  got  It 
from  Williams  and  as  Connolly  sent  him  to 
Williams,  It  Is  fair  to  presume  that  Williams 
had  the  Information  given  in  tbe  snperln- 
teiident's  written  Instruction  that  "the  pre- 
heater is  8UH>o8ed  to  carry  the  full  70  pounds 
on.  steam  end,"  and  so  Instructed  Wegman. 
Connolly  testified  that  there  were  six  copies 
made  of  these  instructions,  and  they  show 
on  their  face  that  they  were  Intended  for  the 
information  of  the  foremen  of  tbe  different 
departments  of  the  plant  Wegman  testified 
that  he  "had  never  seen  nor  operated  a  pre- 
heater before."  Witness  Bulla  testified  that: 

"A  boy  of  16  years  is  perfectly  able  to  watch 
tbe  system  ot  four  evaporatmrs  and  one  pre- 
heater and  to  observe  the  steam  and  Juice  level 
to  eadi  one." 

[3]  Tbe  Jury  were  informed  In  groat  detail 
by  witnesses  as  to  the  component  parts  of 
the  plant  and  th^r  several  offices,  and  inn»- 
trative  diagrams  were  used  to  aid  In  tbe  ez- 
planatlcm.  We  tblnk,  with  the  Information 
placed  before  tbem,  they  were  aa  w^l  quali- 
fied to  form  an  opinion  of  Wegman's  compe- 
tency es  was  the  witness  Bulla.  How  far 
the  immaturl^  in  years  or  the  ignorance  cA 
W^man  contributed  to  the  explo^n  of  the 
boiler  was  a  matter  for  tbe  Jnry  to  determine 
under  all  tbe  facts  and  drcnmstances.  He 
testified  that  a  second  or  two  before  the  ex- 
plosion he  had  been  standing  near  tfye  pre- 
heater, and  noticed  that  tbe  steam  gauge  reg- 
istered 23  pounds.  Oouurily  testified  that  a 
few  minutes  before  the  explosion  he  was 
around  there  and  "noticed  a  pressure  of  a 
little  over  20  pounds  on  the  steam  end." 
Witness  Kearney,  a  steam-fitter,  employed  by 
defendant,  was  sent  by  Ltppert  to  tighten  up 
some  bolts  around  the  steam  head  that  were 
leaking.  He  gave.  In  his  testimony,  a  Very 
complete  description  of  tbe  preheater.  He 
testified  that  Uppert  came  to  where  he  was 
working  and  told  him  to  take  his  helper  and 
go  to  the  preheater  as  it  was  leaking  slight- 
ly ;  that  he  went  to  the  boiler  with  his  help- 
er; that  Wegman  was  there,  whose  duty  was 
"to  see  that  the  steam  gauges  were  kept  at 
a  certain  stage" ;  that  Williams  was  there 
also;  that  he,  the  wituess,  and  his  helper 
tightened  up  the  bolte  where  the  leak  mostly 
was  and  after  tightening  up  tbe  bolts  he 
"looked  up  st  the  steam  gauge  and  saw  it 
registered  In  the  neighborhood  of  47  pounds"; 
he  "turned  to  Williams  (who  was  Wegman's 
Instructor),  the  heet  foreman,  and  said:  'How 
much  steam  do  yon  gmerally  carry  In  that 
preheater?'  He  looked  up  at  the  gauge  and 
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8«id:  That's  right'"  Thereuptxi  Kearney 
and  his  helper  left,  Kearney  remarking  to  his 
helper:  "Pack  up  your  tools  and  let's  get  out 
of  here."  He  testified  that  they  bad  walked 
over  to  the  machjne  shop  where  they  had 
been  working,  a  distance  of  50  or  75  feet, 
when  the  explosion  occurred.  He  Immediately 
returned  and  found  Lippert  in  the  pit  close 
to  the  boiler  where  he  died  In  about  10  min- 
utes. Lippert  was  not  at  the  boiler  when 
Kearney  was  tightening  the  bolts  and  when 
Kearney  spoke  to  Williams,  but  he  seems  to 
have  returned  to  the  heater  during  these  few 
seconds,  and  about  all  we  can  learn  from  the 
testimony  Is,  as  testified  by  Wegman: 

"He  (Lippert)  had  bold  of  the  valve  that  yon 
tarn  the  steam  in  with  into  the  pr,eheater." 

Wllljams  did  not  testify  at  the  trial.  Weg- 
man's  testimony  was  that  the  steam  gauge 
read  23  pounds,  but  against  this  Is  the  tes- 
timony of  Kearney,  a  steam-fitter,  who  had 
called  Williams'  attention  to  the  fact  that 
the  gauge  showed  47  pounds,  and  seems  to 
have  hastened  to  get  away,  although  Wil- 
liams relied :  "That's  right"  The  ma- 
chinery had  been  tested  before  "starting  up," 
and  apparently  all  the  parts  were  In  working 
order.  Lippert  did  not  live  to  explain  what 
he  Intended  to  do  when  he  took  hold  of  the 
v&lve  •  that  controlled  the  Intake  of  steam 
to  the  heater.  Under  the  circumstances  the 
only  reasonable  conjecture  that  can  be  in- 
dulged Is  that  with  steam  escaping  around 
the  bolt  heads  and  somewhat  around  tlie  edges ' 
of  the  boiler  head,  as  the  testimony  showed 
was  occurring,  he  would  naturally  endeavor 
to  shut  off  the  pressure.  But  It  was  too 
late.  At  that  second,  according  to  Wegmon's 
testimony,  the  explosion  occurred. 

[4j  We  think  the  jury  were  justified  from 
the  evidence  in  finding  that  Williams  and  Weg- 
man allowed  the  steam  pressure  to  reach  47 
pounds,  which  was  7  pounds  more  than  the 
maximum  "working  pressure"  which  the  mak- 
er of  the  preheater  had  stipulated  It  was  to 
stand.  .Superintendent  Connolly  admitted  that 
he  gave  the  written  Instructions,  which  al- 
lowed a  pressure  of  70  pounds,  in  his  testi- 
mony he  seems  to  have  sought  to  make  Lippert 
equally  responsible  for  the  Instructions.  He 
did  not  testify,  however,  that  Lippert  knew 
anything  about  the  contract  between  defend- 
ant and  the  maker  of  the  boiler;  nor  did 
he  testify  that  Lippert  had  anything  to  do 
with  formulating  that  part  of  the  Instructions 
relating  to  the  pressure.  He  at  first  testified 
that  no  instructioiis  were  given  to  Lippert 
upon  this  point  When  confronted  with  the 
wrlttm  instructions  he  admitted  that  they 
were  In  his  handwriting  and  were  given  to 
lippert.  before  the  camjialgn  started,  and 
added:  "Mr.  Lippert  and  I  got  those  instruc- 
tions up  ourselves."  Lippert  knowing  noth- 
ing of  the  specifications  made  by  the  boiler 
maker,  and  Connolly  knoving  what  they 
were,  it  is  not  at  all  likely  that  Lippert  fixed 
or  bad  anything  to  do  in  statins  the  prea- 
Bue  wliidi   the  prebeatet   woold  with- 


stand. Connolly  testified  that  he  called 
Llppert's  attention  to  the  safety  valve* 
that  it  "was  apt  to  stick  occasionally," 
but  he  did  not  know  that  It  stuck  tliat  day, 
and  there  was  no  evidrace  ttiat  it  was  ont  of 
order.  He  testified  that : 

"The  safety  valve  (refewing  to  diafrram)  was 
to  be  set  I9  my  InstructitHis  to  Mr.  Lippert  to 
carry  not  over  25  pounds.  Those  instructions 
were  given  verbally,'* 

He  also  testified  that  Lippert  Instructed 
Wegman.  Weginan  testified  that  all  the  in- 
structions he  received  were  given  by  Wil- 
liams, to  whom  Connolly  sent  him. 

[8J  We  do  not  think  the  jury  were  com- 
pelled to  accept  at  its  face  value  the  testi- 
mony of  Connolly  as  to  verbal  Instructions 
or  conversations  with  Lippert  who  being 
dead  could  not  explain  or  refute  them.  Con- 
nolly may  not  Intentionally  have  misstated 
any  fact,  bnt  his  memory  may  have  been 
at  fault.  Evidence  of  alleged  declarations 
of  deceased  persons  la  aiways  more  or  less 
unsatisfactory  and  the  unsupported  testi- 
mony of  a  ^gle  person  as  to  a  conversation 
between  himself  and  a  deceased  person  is 
regarded  as  the  weakest  of  all  Itlnds  of  evi- 
dence. Mattlngly  v.  Pennle,  105  Cal.  514.  39 
Pac.  200,  45  Am.  St.  Rep.  87;  Austin  v. 
Wilcoison,  149  Cal.  24,  84  Pac.  417. 

[I]  Connolly's  connection  with  the  accident 
and  the  responsibility  resting  upon  him  in  a 
greater  or  less  degree  for  the  unfortunate 
accident  justifies  classing  him  as  a  hostile 
witness,  although  drcumstauces  compelled 
plaintiffs  to  call  him  a»  a  witness  to  es- 
tablish certain  facts. 

[7]  Recurring  to  the  grounds  for  a  reversal 
of  the  judgment,  as  stated  by  defendant  in 
its  brief,  it  may  be  conceded  as  proven  that 
deceased  "was  Intrusted  with  the  oversight 
of  all  the  machinery  of  the  sugar  house." 
but  It  does  not  follow  that  "he  assumed  all 
the  risks  attending  his  ^ployment"  niere 
was  no  evidence  that  the  preheater  was  out 
of  repair,  or  that  there  was  any  lmi>erfection 
in  It  calling  for  repair  or  complaint  to  de- 
fendant, or  that  It  was  not  in  thorough  running 
condition.  In  fact.  It  was  not  an  Indispensable 
part  of  the  plant,  for  Connolly  testified  that 
defendant  dispensed  with  it  altogeth^  after 
the  accident  No  reasonable  cause  for  the 
explosion  can  be  assigned,  based  upon  any 
evidence,  other  than  It  was  caused  by  an  ex- 
cessive pressure  of  steam  to  which  the  pr^ 
heater  was  subjected  by  the  employe  of  de- 
fendant, whose  duty,  under  the  authority 
of  defendatat,  it  was,  to  operate  this  machine. 
There  was  evidence  tbat-^hls  eni[doy6  was 
performing  this  duty  under  the  Immediate 
instructions  of  Williama,  and  not  under  the 
direction  of  Lippert  at  the  time  the  ezplosioa 
occurred.  If  Williams  was  gomsed  by  or 
had  In  mind  the  writtm  instmctloDS,  which  we 
think  must  be  presumed,  be  may  not  have 
been  at  fault,  but  aur^  defendant  was  Id 
giving  tb^,  and  the  respwisiblllty  tbns 
passed  to  defendant  for  the  accident 
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it)  We  can  see  no  ground  for  eiutalnlng 
def^dant'8  omtention  tbat  the  explosion 
was  caused  by  Uppert'a  cmtritnitory  negli- 
gence. He,  too,  was  authorized  to  assume 
that  the  preheater  would  withstand  70 
pounds  pressure,  nearly  double  its  actual 
maximum  resisting  capacity.  Considering 
all  the  facts  and  drcumstancai,  the  primary 
cause  of  the  accidoit  seems  more  reasonably 
traceable  to  the  erroneous  instructions  given 
hiy  the  superinte^doit  uptm  a  very  vital 
matter  than  to  any  other  cause,  and  for  this 
defendant  alone  is  responjdbl&  But  If  from 
all  the  eridenoe  no  reasonable  eigplaaatlon 
of  the  acddent,  acquitting  defendant  of 
blame,  was  shown,  the  verdict  and  Judg- 
ment may  rest  upon  the  presimiption  of  de- 
fendant's neSUgoice; 

In  its  opoilng  brief  the  spedflcatlons 
of  errors  called  to  our  attention  are.  In  sub- 
stance, tbat  the  contt  erred  in  not  granting 
defendant's  moUcui  for  nonsuit  on  the  groond 
of  the  InsulBdency  of  the  evidence  and  the  re- 
fusal of  the  court  to  Instruct  the  Jury  to 
return  a  verdict  for  defendant  Also  on  the 
ground  that  the  court  permitted  plaintiffs 
to  amend  their  complaint  at  the  conclusion  of 
the  evidence  for  plaintiffs  charging  de- 
tendant  with  culpability  In  the  selection  of 
an  incapable  employe,  to  wit,  John  Wegman. 
There  Is  also  a  general  speclflcatlw  of  the 
insufficiency  of  the  evidence  in  certain  par- 
ticulars. We  do  not  think  the  court  would 
have  been  Justified  in  granting  the  motion 
for  a  mmsuit  nor  in  directing  a  verdict  for 
defendant  There  was  sufficient  evidence  to 
sustain  the  verdict  and  Judgment.  In  allow- 
ing plaintiffs  to  amend  their  complaint,  the 
court  was  exercising  a  dlscretlOD  confided 
to  it  the  abuse  of  which  alone  could  Justify 
reversal.  IFhe  ruling  of  the  court  did  not 
carry  with  it  an  implication  tbat  Wegman 
was  in  fact  Incwnpetent  to  perform  the 
duties  assigned  to  him.  The  implication 
was  that  there  was  sufficient  support  in  the 
evidence  on  the  point  to  go  to  the  Jury  for 
determinatloD. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BURNETT,  J.;  HABT,  J. 


EOLLERI  V.  ROLLERI.    (Civ.  2065.) 
(TMBtrict  Court  ot  Appeal,  First  District,  <3ali- 
fomia.   March  15,  1917.) 

DiroBOE  «=>307— Support  or  Chili>— Allow- 
AMCB—DisoarrioiT  or  Conar. 
Where  husband  and  wife,  pending  the  hus- 
band's suit  for  divorce,  agreed  that  the  wife 
should  take  custody  of  their  minor  child  and 
support  him,  and  should  receive  In  full  of  her 
claims  to  the  husband's  separate  property  the 
sum  of  (2,000,  and  the  husband  recovered  a 
judgment  for  divorce,  and  the  court  embodied  in 
the  Judgment  an  order  in  accordance  with  the 
agreement,  and  subsequently  the  wife  moved  for 
an  allowance  for  support  of  the  child,  and  it 
appeared  that  she  still  had  on  hand  between  $1,- 
000  and  $2,000  oi  the  $2,000  which  she  had  re- 


ceived from  her .  husband,  that  the  mtsiey  was 
available  for  the  support  of  the  child,  ana  that 
the  h'lf^and  on  his  part  bad  fully  performed  all 
conditions  of  the  agreement,  the  action  of  the 
court  in  denying  the  wife's  motion  was  not  an 
abune  of  discretion. 

[£)d.  Note.— For  other  eases,  see  Divnce, 
Cent.  Kg.  i  800.] 

Appeal  from  Superior  Court  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  for  divorce  by  Domenlco  Rollerl 
against  Boeie  Rollerl.  Fromj  orders  denying 
d^Cendant's  motion  subsequent  to  divorce  for 
an  allowance  for  siQ>port  of  her  child,  she 
appeals.  Affirmed. 

W.  R.  Bla^i,  of  San  Jose,  for  appellant 
B.  A.  H«Tington  and  James  L.  Atteridge, 
both  ot  San  Jose,  for  raqpondent 

PER  CURIAM.  The  plaintiff  sued  the  de- 
ftodant  for  a  divorce.  Pending  suit  the  par- 
ties came  together  and  entered  Into  an  ar- 
rangement with  reference  to  their  property 
rights.  The  property,  whatever  there  was, 
was  the  separate  property  of  the  husband. 
They  entered  into  an  agreement  by  wht(^ 
the  wife — the  defendant — was  to  take  the 
custody  of  the  minor  child  (whose  interests 
are  now  sought  to  be  advanced)  and  was  to 
snpport  him,  and  was  to  receive  In  consid- 
eration thereof  and  in  full  of  all  her  claims 
to  the  property  of  the  plaintiff  the  sum  of 
$2,000.  The  plaintiff  recovered  a  Judgment 
against  his  wife  for  divorce,  and  the  coart 
embodied  In  that  Judgment  an  order  In  ac- 
cordance with  the  aforesaid  agreement  of 
the  parties.  Later  on  the  defendant  in  the 
case  moved  the  court  for  an  allowance  for 
the  support  of  the  child.  Upon  the  bearing 
of  that  motion  it  appeared  that  she  still  had 
on  hand  something  between  $1,SOO  and  $2,000 
of  the  sum  of  money  whldi  she  had  received 
in  accordance  with  the  agre«nent  with  her 
husband,  and  that  that  money  was  In  a  form 
ttf  be  available  for  the  snpport  of  the  dilld — 
whose  snK>ort  she  had  undertaken  at  the 
time  she  received  It.  It  appeared  on  the 
other  hand  that  the  plaintiff  on  his  part  bad 
fully  performed  all  the  conditions  of  that 
agreement  The  court  denied  the  motion, 
and  the  only  question  before  us  is  as  to 
whether  it  was  an  abuse  of  discretion  for 
the  court  so  to  do, 

We  are  satisfied  from  the  record  that  there 
was  no  mcb  abuse  of  dlscretlw.  The  ordem 
appealed  from  are  therefore  affirmed. 


VAN  TASSBLL  v.  HEIDT  et  aL  (Olv.  20ft8.) 

(District  Court  of  Appeal,  First  District,  Oall- 
fomia.   March  16,  IfilT.) 

Husband  and  Wife  ^»333(9>— Alienation 

OF  AFFBCTIONS  —  INSUFFICIENCT  OP  EVI- 
DENCE. 

In  an  action  by  a  wife  againat  the  parents 
of  a  woman  for  havii^  alienated  from  his  wife 
the  affections  of  a  man  who  had  sought  illicitly 
the  regard  of  the  daughter,  where  the  evidence 
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does  not  show  that  defendimts  -van  over  guilty 
of  condnct  tending  to  alienate  the  affectlMiB  of 
the  husband,  judgment  for  plaintiff  against  them 
win  be  reversed. 


^E^d.  Note.— For  other  caaea, 
Ife,  Cent  Dig.  |  lt2L\ 


Husband  and 


Appeal  from  Superior  Court,  Santa  Gnu 
County;  Lucas  F.  Smith,  Judge. 

ActlMX  b7  Myrtle  K.  Tan  Tassell  against 
Ella  H^dt,  Laura  Heldt,  administratrix,  and 
otliexs.  From  a  Judgmoit  tor  plaintiff, 
Laura  Heidt,  and  others  ai^>eal.  Beversed. 

Chas.  M.  Cassin  and  James  L.  Atterldge, 
both  of  San  Jose,  and  W.  M.  Oardner,  of 
Santa  Cruz,  for  appellants.  John  H.  Leonard 
and  W.  P.  N'etherton,  both  of  Santa  Cruz, 
for  respmdent 

PER  CURIAM.  From  the  lamination 
which  the  court  has  made  of  the  entire  rec- 
ord  in  this  case,  and  dealing  with  the  mat- 
ter of  the  InsufflGlency  of  the  evidence  to  Jus- 
tify the  decision  of  the  court,  we  are  satis- 
fled  that  the  evidCTce  Is  wholly  Insufflclent 
to  warrant  the  findings  and  decision  of  the 
trial  court.  This  being  an  action  against 
the  parents  of  a  young  woman,  who  alone 
have  appealed,  for  having  alienated  from 
his  wife  the  affections  of  a  man  who  had  Il- 
licitly sought  the  regard  of  said  daught^, 
the  evidence  does  not  show  that  the  defend- 
ants in  tlie  action  were  ever  guilty  of  con- 
duct tending  to  alienate  the  affections  of  the 
husband  from  his  wife  so  as  to  subject  them 
to  an  action  for  damages.  In  other  words» 
there  is  no  suffldent  evidence  to  support  the 
findings  and  Judgm^t  of  the  trial  court  in 
so  far  as  the  appellants,  the  father  and 
mother,  are  concerned.  Hiat  being  so,  and 
without  reference  to  the  question  of  the  er- 
ror which  the  court  made  in  the  admission 
of  hearsay  evidence,  which  seems  to  have 
been  repeated,  but  whl<A  may  not  have  been 
sufficienUy  objected  to,  we  think  that  tbe 
Judgment  against  the  appellantB  ought  to  be 
reversed;  and  It  is  eo  ordered. 


1*  ft  B.  EMANUEL,  Inc.  T.  OBSBLIN 
BROS.  CO.   (Civ.  2018.) 

(District  Court  of  Appeal,  First  District,  Oali- 
forala.   March  IB.  1917.) 

Venue  i8=521— Chanob  or  Vknue— Placi  of 

Defendant's  Residbnce. 
Where  a  contract  was  made  in  Fresno  coun- 
ty, and  to  be  performed  there,  and  defendant's 
principal  place  of  business  was  in  that  county, 
defuidant  was  oititled  to  have  the  case  tried 
therein,  tiiough  a  small  part  of  the  work  was  to 
be  done  and  ddivered  in  San  Frandsco,  but 
plaintiff  was  to  inataU  such  woili  in  defend- 
aut's  store  in  Fresno. 

[Ed.  Note.— For  othsr  cases,  see  Venue,  Cott 
Dii  i  84.] 

Appeal  fn»n  Superior  Court,  Gl^  and 
County  of  San  Frandsco;  P.  Uogan, 
Judge. 


Action  by  the  L.  &  O.  Emanuel,  Incorpo- 
rated, against  the  Oberlln  Bros.  Company. 
From  an  order  denying  defendant's  motloik 
for  change  of  place  of  trial,  defendant  ap- 
peals. Reversed,  vrith  directions. 

Everts  &  Bwlng,  of  Frerao,  for  ain?dlant. 
Milton  L.  Sdunlti,  ot  San  Fiandsco,  for  re- 
spondent 

PER  CURIAM.  This  is  an  appeal  by  de- 
fendant from  an  order  denying  Its  motion  tax 
a  change  of  the  place  of  trial. 

From  the  record  It  appears  that  the  con- 
tract Involved  In  the  action,  entered  Into  by 
correspondence,  was  made  in  Fresno  county, 
and  was  to  be  performed  there.  It  also  ap- 
pears that  the  defendant's  prindpal  place  of 
buainess  is  In  that  county.  Under  familiar 
rules,  therefore,  the  defendant  was  entitled 
to  have  the  case  tried  in  the  county  of  Fres- 
no. It  is  true  that  a  small  part  of  the  work  to 
be  done  by  the  plaintiff,  under  said  contract, 
consisted  In  the  alteration  of  some  show 
cases,  which  when  so  altered  were  to  be  de- 
livered for  shipment  to  Fresno  f.  o.  b.  San 
Frandsco;  but  these  cases  and  other  fixtures 
to  be  manufactured  by  plaintiff  In  San  EVan- 
dsco  were  to  be  installed  by  it  in  the  defend- 
ant's store  In  Fresno,  so  that  this  part  of  the 
contract  Uke  the  remainder  must  be  regard- 
ed as  performable  In  Fresno  county. 

The  order  is  reversed,  and  the  court  la  di- 
rected to  grant  defendant's  demand  that  the 
place  of  trial  of  the  action  be  changed  from 
the  dty  and  county  of  San  Frandsco  to  the 
county  of  Freaia 


FARIAS     FARIAS.   (OIt.  20S&) 
(IMitrict  Oonrt  of  Appeal,  Ilrst  District,  Cali- 
fornia.  March  16,  1917.) 
JiTDGinENT  «»16fr— Vacatiok  OF  DErAin:i>~- 

BXCCaABLB  NEOUCT-^  UmCIKWOT  OF  Ap- 

PUCATIOW. 
Motion  under  Code  Civ.  Proc  |  473,  allowing 
vacation  of  default  where  suffered  tiirough  ex- 
cusable neglect,  to  sot  aside  debult  Judgment 
In  actltm  for  divorce,  and  filed  five  months  after 
default,  merely  charging  that  d^endant'e  attor- 
ney was  away  and  neglected  to  enter  appearance 
or  move  for  further  time,  and  not  supported  by 
attorney's  affidavit,  and  in  view  of  a  letter  writ- 
ten by  attorney  to  dlent  indicating  that  what- 
ever steps  were  takea  were  to  be  merely  fbr  de- 
lay, was  insnfficient  to  show  excusable  neglect 
under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  ji{  310.  312,  813.] 

Appeal  from  Superior  Court,  CSty  and 
County  of  San  Francisco ;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  Ada  Farias  against  WiUlam 
Farias.  Defendant  appeals  from  order  de- 
nying motion  to  vacate  default  Judgnipot. 
Affirmed. 

George  L.  E^eefer  and  W.  Utter,  both 
of  Loe  Angeles,  for  appellant   George  Ap- 

pell,  of  San  Francisco,  for  re^HnidCTt 
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PER  ODBIASL  This  la  an  appeal  from 
an  order  denying  a  motion  to  Tacate  a  lods- 
ment  tiy  dsQiult  bi  an  acUon  tor  dlvwce. 

The  action  waa  comnwpeed  bj  tlie  plain- 
tiff and  mqmndctnt  agalnat  tta  defendant 
and  an>ellant  in  tba  city  and  coan^  of  San 
Francisco  w  Octofber  27,  1918.  Tbe  defosd- 
ant  waa  served  with  smomoos  In  tbe  coun- 
ty of  Iios  AxigOM  tm  November  10.  181& 
Within  a  tem  days  Oereaftor  he  wrote  to  an 
attorney  In  San  Frandaco  named  Montaga, 
filing  him  916  to  be  applied  on  account  ot 
conrt  ooeta  and  attorney's  fees,  and  dlrectlns 
him  to  appear  for  defendant  In  the  actU«. 
No  appearance  waa  filed,  and  no  applicatltm 
for  an  extension  of  time  within  which  to  a> 
pear  was  made  to  either  the  conrt  or  co ousel 
for  plalntur,  and  the  time  for  making  soch 
appearance  expired  on  December  18,  1913. 
The  d^!aalt  of  defendant  was  entered  on  the 
17th  of  January,  1914,  and  an  interlocutory 
Judgment  entered  shortly  thereafter.  Tbe 
appellant  made  no  move  to  set  aside  said  de- 
fault nor  for  r^ef  from  said  Judgm^t  un- 
til July  3, 1814,  when  he  appeared  and  made 
a  motion  to  set  aside  said  defoult  under  sec- 
tion 473  of  the  Code  of  ClvU  Procedure, 
which  said  motion  waa  predicated  upon  the 
affidavit  of  said  defendant  to  tbe  effect : 

That  tbe  reason  why  no  sppearance  waa  filed 
by  ssid  defendant  priw  to  the  entry  of  said  de- 
fault was  that  "said  Montagu  had  oorasion  to 
go  out  of  the  city  and  county  of  San  Francisco 
for  a  few  daya,  and  the  aaid  Montagu  went  out 
of  said  dty,  and  was  absent  about  the  time  it 
was  necessary  to  file  a  d^urrer  in  said  action  to 
prevent  a  default  being  entered  against  defend- 
ant;  that  when  said  Montagu  was  out  of  the 
dty^  of  San  E^rancdsco  attending  to  other  business 
he  inadvertently  overUxAed  the  said  case  of  de- 
fmdant,  and  failed  to  file  a  dmorrer  or  answer, 
and  f^lcd  to  get  an  extension  of  time  within 
which  to  appear  In  said  action.  •  «  •  Said 
attorney  was  so  engrossed  with  other  business 
out  of  the  city  of  San  Francisco  that  be  over- 
looked the  case  and  failed  to  appear." 

No  affidavit  Is  presented  from  Montogn  In 
snpi>ort  of  defendant's  said  motion;  and  It 
is  very  evident  from  the  foregoing  quota- 
tions from  his  affidavit  that  the  matters 
which  are  therein  stated  are  purely  of  hear- 
say, and  tha*efore  of  little.  If  any.  value  as 
evidence,  and  are  entlrtiy  Insufficient  to 
make  out  a  case  of  excusable  neglect  under 
section  473  of  the  Code  of  ClvU  Procedure. 

In  addition  to  this  there  was  evidence  be- 
fore the  trial  court  In  the  form  of  a  letter 
which  was  written  by  Montagu  to  the  de- 
ffendant  prior  to  the  time  when  bis  default 
for  nonappearance  In  the  case  could  be  enter- 
ed. Indicating  that  whatever  steps  were  to  be 
taken  In  tbe  action  were  to  be  merely  for  de- 
lay, or,  in  the  language  of  said  attorney,  "to 
bother  and  stall  her  if  emergency  requires 
it." 

With  the  foregoing  facts  before  It,  It  Is 
clear  that  the  trial  court  committed  no  abuse 
of  discretion  In  refusing  to  set  aside  the 
judgment  upon  the  defendant's  tordy  and  in- 


sufficiently  aiq^pcnted  motion  for  such  an  or- 
der.   We  find,  tborefiwe,  no  merit  In  tUa 
appeaL 
Order  affirmed. 


PEIOPLS)  V.  SBABLS.    (Or.  65&) 

(District  Court  of  Appeal,  Elrst  District,  Cali- 
fornia.   March  15,  1817.    Rehearing  De- 
nied by  Supreme  Court,  May  10,  1817.) 

1.  Homicide  4=s>25G(1)  —  Evidence— SuFBl- 

CIENCr— StAXUTO— *  'MAHaLAUOHTKB." 

In  view  of  Pen.  Code,  1 182,  declaring  that 

"maDslaugbter"  includes  the  unlawful  killing  of  a 
human  being  without  malice,  by  a  lawful  act 
which  might  produce  death,  or  without  due 
cautim,  in  a  homicide  case  in  which  defeudaBt 
admitted  that  about  the  time  deceased  was 
wounded  a  loaded  rifle  wbidi  he  was  handling 
was  accidentally  discharged,  evidence  held  to 
Bostain  a  jury's  finding  that  the  homicide  re- 
sulted from  defendant's  failure  to  exercise  due 
care  and  circumspection  in  discharging 'the  fatal 
shot,  and  that  his  conduct  amounted  to  criminal 
negligence,  rendering  him  guilty  of  manslaugh- 
ter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent  Dig.  S  539. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

2.  Homicide  «=>228(1)  —  Evidescb— Suffi- 
ciency—Cohpus  Delicti. 

Elvidence  that  deceased  shortly  after  a  shot 
was  fired  was  mortally  wounded  by  a  bullet  un- 
der circumstances  which  would  exclude  any  in- 
ference that  the  wound  was  self-infiicted  was 
direct .  evidence  of  deatii  and  cogent  and  irre- 
sistible evidence  of  violence  snffldent  to  prove 
the  corpus  delicti. 

[Dd.  Note.— For  other  caaes^  ass  Homleidet 
Cent.  Dig.  S  471.] 

3.  Crihinai.  Law  «=»406(1)— Bvidencb— An- 

UJSSIONSAND  CONTESSIONB— ADMISSjniLlTT. 
Where  there  was  ample  evidence  tending  to 
show  that  a  crime  had  been  coomiitted  by  some 
one,  admisdons  and  ccmfeasionB  of  the  defend- 
ant nuide  TolnntarUy  were  pmperiy  received  In 
evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  IS  785,  894,  886.] 

4l  HOUICIDX  4S»161(1)— ffiVIOENCB— BUBDEir 

or  Paoor. 

As  evoy  killing  is  unlawful  unless  express- 
excused  or  justified  by  law,  upon  proof  that 
e  killing  was  done  by  defendant  and  nothing 
further,  tbe  presumpticn  of  law  is  that  it  was 
malicious  and  an  act  of  murder,  and  it  is  in- 
cumbent up^  the  defendant  to  prove  circum- 
stances in  mitigation,  excuse,  or  justification  un- 
less they  arise  out  of  tiie  evidence  produced 
against  him. 

[Ed.  Note,— For  otiier  casee^  see  Homidde, 
Cent  Dig.  I  2T6.] 

5.  GnnnNAi.  Law  «»686(5)— ^tkt'b  Tisv  or 

Pkbhises— Waives  or  Objection. 
\Vhile  defendant  had  the  right  to  be  present 
when  the  premises  were  being  visited  by  the 
jury,  be  could  waive  this  right,  and  did  do  so 
when  it  was  expressly  stipulated  1^  counsd 
that  no  one  need  accompany  the  jury  except  the 
sheriff. 

[Ed.  Note. — For  other  Cftses,  see  Criminal 
Law,  Cent  Dig.  Sfi  1474,  2120.] 


Appeal  from  Superior  Court,  Contra  Costa 
County ;  A.  B.  H<jKensie,  Judge. 
Frank  Searle  waa  convicted  of  manslangh- 
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ter,  and  from  the  jadgnoent  and  from  an  ox- 
der  dMiylng  bis  motion  for  a  new  trial,  be 

appeals.  Affirmed. 

A.  B.  Tinning,  of  Martinez,  and  T.  H. 
Delap,  of  Richmond,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  John  H.  Blordan,  Dep- 
uty Atty.  Gen^  for  the  People, 

KERRIGAN,  J.  The  defendant  was  charg- 
ed In  an  Information  by  the  disrtrirt  at- 
torney of  the  county  of  Contra  Costa  with 
the  crime  of  murder.  He  was  tried,  con- 
victed of  manslaughter,  and  senteaced  to 
imprisonment  in  the  state  prison  at  San 
Quenttn  for  a  term  of  eight  years.  The  pres- 
ent appeal  is  from  the  judgment  and  from 
an  order  denying  defendant's  motion  for  s 
new  trial. 

Appellant  presents  but  three  grounds  of 
appeal,  viz. :  Insnfflc^ency  of  the  evidence  to 
support  the  verdict;  that  the  corpus  delicti 
was  not  proved  Independently  of  the  extraju- 
dicial admissions  of  the  defendant;  and 
that  the  view  by  the  Jury  of  the  scene  of 
the  crime  in  the  absence  of  the  defendant 
was  a  violation  of  his  constitutional  right. 

Dealing  with  the  first  polilt  urged,  the  de- 
fendant Is  alleged  to  have  shot  one  Patrick 
Oonroy  on  Jnne  4,  1916.  The  testimony 
shows  that  the  deceased  was  found  that  aft- 
ernoon about  5  o'clock  mortally  'wounded 
on  a  ranch  In  the  county  mentioned.  He  and 
one  Joe  Hlckey,  two  itinerant  laborers,  were 
friends  and  companions,  and  had  been  such 
for  a  period  of  eight  years.  On  the  after- 
noon of  said  June  4th,  walking  along  the 
railroad  track  In  the  vicinity,  they  came  to 
a  small' shed  on  a  ranch  belonging  to  one  I. 
T.  Coe,  which  they  selected  as  their  resting 
place  for  the  night  They  unrolled  th^r 
blankets,  and  Conroy  went  to  get  some  wa- 
ter at  a  pump  about  400  feet  away  from  the 
shed.  About  5  minutes  thereafter  Hlckey 
heard  a  shot.  He  paid  little  attention  to  It, 
but  a  few  minutes  later,  Conroy  aot  having 
returned,  he  proceeded  to  the  pump  to  look 
for  blm,  and  there  found  Conroy  prone  upon 
the  ground  with  a  bullet  wound  In  his  head. 
He  Immediately  ran  to  the  county  road  close 
b7  to  summon  bdp,  and  there  met  Ooe  and 
the  d^endant  First  aid  watf  given  to  Con- 
roy, and  the  defendant  was  s«it  by  Goe,  by 
whom  be  was  employed,  to  a  town  a  mile 
away  for  medical  aid.  Ttie  d^endant  was  a 
atrangsr  In  the  county,  and  at  this  time  bad 
been  enq)loyed  by  Coe  for  about  two  weeks 
only.  He  slept  In  a  cabin  some  200  feet  from 
the  pump  near  which  the  body  of  the  deceas- 
ed was  found.  About  a  we^  before  the 
shooting  Coe  had  loaned  the  defendant  a  load- 
ed Winchester  rifle.  About  half  an  hour 
before  Conroy  was  shot  the  drfraidant  had 
1^  Coe,  with  whom  be  had  been  working 
repairing  a  fence,  to  do  the  evening  chores. 
Later  he  retnmed.  Dorlng  bis  alraence  Coe 
heard  the  report  of  a  gun,  and  it  was  a 
few  minutes  after  .defendant's  return  to 


where  Ooe  was  still  working  on  the  fence 
that  Hlckey  arrived  wltti  the  news  that  his 
"partner"  had  been  Shot  Shortly  after  the 
defendant  bad  been  dUeatcbed  for  a  doc- 
tor,  Hlckey,  wbo  was  assisting  Coe  in  his 
mbdstratlons  to  fbe  wounded  man,  caught  a 
gUmpse  of  a  man  going  around  the  cabin  oc- 
cupied by  tbe  defendant  Early  tbe  next 
morning  ConrOy  died.  When  HIdEey  an- 
nounced tbat  bis  C(»ipanlou  had  been  shot, 
the  defendant  (who.  it  aj^Mers,  had  taken 
that  day  several  drinks  of  Intoxicating  Ilq- 
oor)  volunteered  the  Statement  tbat  some 
men  or  boys  had  be«i  Shooting  rabbits  in 
the  nelgbbwhood,  and  tbat  he  had  heard, 
several  gunshots  tbat  aftemocm,  seeking  per- 
haps to  conv^  tbe  inference  that  Conroy  had 
been  shot  through  the  oarelessness  of  htrnt- 
ers.  Suspicion  attached  to  the  defendant, 
and  be  was  put  under  arrest  that  night  At 
first  he  stoutly  denied  l^t  he  had  dlscharg*- 
ed  any  gun,  or  that  he  had  hidden  a  gun.  or 
even  that  Coe  had  loaned  him  ooe.  Later, 
however,  he  admitted  that  a  loaded  rifle  bad 
been  borrowed  by  him  from  Coe;  that  at 
about  the  time  the  deceased  was  wounded 
while  handling  the  ride  it  was  accidentally 
discharged;  that  while  on  his  way  for  tbe 
doctor  he  went  to  his  catrin,  took  the  rifle, 
and  hid  it  where  It  was  subsequently,  and 
prior  to  his  confession,  found  by  an  officer. 
The  defendant  offered  himself  as  a  witness 
at  the  trial  and  In  the  course  of  his  te8tlm»>. 
ny  said,  "Of  course,  I  could  not  tell  whether 
I  shot  lilm  or  not" 

[1]  The  evidence  is  suffld^t  to  warrant 
the  jury  in  finding  that  the  defendant  killed 
the  deceased.  It  does  not,  however,  show 
that  the  killing  was  Intentional,  but  It  does 
sustain  tbe  view,  which  doubtless  was  adopt- 
ed by  the  jury,  that  the  bomldde  resulted 
from  failure  on  his  part  to  exercise  due  care 
and  circumspection  In  discharging  the  fatal 
shot ;  that  his  ccHiduct  amoimted  to  criminal 
negligence  rendering  blm  guilty  of  man- 
slaughter. 

Section  192  of  the  Penal  Code  dedares : 
"Mansl&ug^hter  ia  the  onlawfal  killing  of  a 
human  being,  without  malice.  It  is  «  two 
kinds:  •  •  *  2.  Involuntary  *  •  •  ia 
the  commission  of  a  lawful  act  which  might  pro- 
duce death,  in  an  unlawful  manner,  or  withoot 
doe  caution  and  circumspection." 

"An  uuintentional  homicide  committed  through 
the  negligent  handling  of  a  firearm  in  a  way  in- 
dicating a  reckless  disregard  of  life  Is  man- 
slaughter. It  is  negligence  to  point  a  firearm 
at  another  without  examining  to  see  whether  or 
not  it  is  loaded,  or  to  handle,  or  use  it  in  a 
place  where  a  discbarge  is  likely  to  injure  an- 
other, as  In  a  highway."  Midiie  on  Homicide 
vol.  1,  p.  258. 

So,  where  parties  were  playing  or  skylark- 
ing and  defendant  recklessly  handled  his 
gun.  Murphy  t.  Commonwealth  (Ky.)  22  S. 
W.  649 ;  Henderson  v.  State,  98  Ala.  8S,  13 
South.  146.  In  tbe  flrstmentloned  case  the 
fact  tbat  the  shot  was  caused  by  defmdant's 
finger  accidentally  slipping  on  the  trigger  wu 
held  tot  be  an  Insnfficlent  excuse. 
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[I,  S]  Equally  vltbont  merit  te  Qte  defend- 
ant's claim  that  the  corpus  delicti  was  not 
proven  lnd^>endently  of  the  extrajudlctal 
statements  of  the  defendant.  <Tbe  deceased 
shortly  after  a  shot  was  fired  was  found 
mortally  wounded  by  a  bullet  under  drcom- 
etances  that  exclude  any  Inference  that  the 
wound  was  selMnfllcted.  We  have  therefore 
direct  evidence  of  death,  and  cogent  and  ir- 
resistible evidence  of  violence  independent  of 
the  evidence  of  the  defendant.  Here,  as  In 
the  case  of  the  People  v.  Carlson,  8  Cal.  App. 
730,  732,  97  Pac.  827,  there  was  ample  evi- 
dence tending  to  show  that  a  crime  had  been 
committed  by  some  one,  and  therefore  the 
admissions  and  cmfessliHis  of  defendant 
nude  Toluntarlly  were  properly  reortved  in 
evidence. 

[41  Every  killing  Is  unlawful  unless  ex- 
pre^tly  excusod  or  Justified  by  law.  The 
bomidde  being  shown,  it  is  incumbent  upon 
the  defendant  to  prove  circumstances  In  miti- 
gation, excuse,  or  Justification  unless  th^ 
arise  out  of  the  evidence  produced  against 
him.  The  mere  fact  of  the  IdlUng  having 
been  proved  to  have  been  dome  by  the  defend- 
ant, and  nothing  further,  the  presumption  of 
law  is  that  It  was  malicious  and  an  act  of 
murder.  Peojrte  v.  Knai^,  71  Cal.  1,  11 
Pac.  793;  People  v.  Bush,  71  Gal.  602,  12 
Pac.  781;  People  v.  March,  9  <M.  648;  Peo- 
ple V.  Eoberts,  6  Cal.  214. 

[S]  Coming  now  finally  to  the  point  that  It 
was  prejudicial  error  to  allow  the  Jury,  tn 
the  ahsence  of  the  def^dant,  to  review  the 
acene  of  the  alleged  crime,  we  have  no  doubt 
that  the  defendant  had  a  right  to  be  pres- 
ent when  the  premises  were  being  visited  by 
the  Jury,  but  it  is  settled  that  he  may  waive 
this  right  (People  v.  White,  20  Cal.  App.  156, 
128  Pac.  417),  and  In  this  case  it  was  express- 
ly stipulated  by  counsel  that  no  one  need  ac- 
company the  jury  exc^t  the  sheriff. 

The  Judgment  and  order  are  affirmed. 

We  concur:  LEffi<NON,  P.  J.;  BIQH- 
ABDS.  J. 


STATE  V.  TANNER.    (No.  1903.) 
(Supreme  Court  of  New  Mezica  April  7, 19170 
(8vUahv$  bv  ihe  Court.) 

1.  Falsz  Pbetenses  «=57<1)— DEWNrnoN. 

A  false  pretense  is  such  a  fraudulent  repre- 
sentation of  an  existing  or  past  fact,  by  one  who 
knows  it  not  to  be  true,  as  is  adapted  to  mduce 
tEe  person  to  wh(xa  it  Is  made  to  part  vriOi 
acMnetblng  of  value. 

[BU.  Not&r-Fmr  otbw  eases,  bm  False  Pre- 
tenses, Cent.  Dig.  I  S. 

For  other  doDnitions,  see  Words  Mid  Ptarases, 
First  snd  Second  Series,  False  Pretensa] 

2.  Falsi  Pkbtsnses  4=a&-GiviNO  or  Wobth- 
tESs  Check — Offense. 

The  giving  of  a  worthless  check  constitutes 
a  representation  that  the  drawer  has  credit  with 
titB  drawee  bank  for  the  amount  invcrived,  and 
■aid  representation  relates  to  an  ezliting  fiact, 


so  t2iat  a  pnseention  tiu  obtaining  modMgr  by 
false  iffetenaes  may  !>•  maintained. 

[Ed.  Note.— For  other  cssa^  see  False  Bre- 
tenses,  Cent  Dig.  {  4 J 

Appeal  from  District  Court,  Bernalillo 
Oonnty ;  H.  W.  Baynolds,  Judges 

Joseph  B.  Tanner  was  Indicted  for  ob- 
taining cattle  by  false  and  fraudulent  pre- 
tenses, hla  motion  to  quash  the  indlctm«it 
was  granted,  and  the  State  appeals.  Judg- 
ment reversed,  and  cause  remanded  for  trlaL 

The  substance  of  the  indictment  returned 
against  the  appellee  In  the  district  court  of 
Bernalillo  county  is  that  Jos^h  B.  Tanner 
on  the  15th  day  of  June,  1915,  did  unlawful- 
ly, willfully,  feloniously,  falsely,  fraudulent- 
ly,  designedly,  by. false  and  fraudulent  rep^ 
resentations  and  pretenses,  by  trick  and  de- 
ception, and  by  means  of  a  check,  cheat  and 
defraud  one  E.  A.  Mlera,  and  obtain  from 
him  certain  cattle  of  the  value  of  $5,4(^, 
which  he  had  heretofore  agreed  to  sell  to 
the  said  Tanner ;  that  the  said  Mlera  accept- 
ed the  check  In  payment  of  the  sum  of 
$4,606  because  the  said  Tanner  represented 
and  pretended  to  the  said  Mlera  that  the 
check  was  good  for  the  amount  named  in 
the  cl^k  at  the  First  National  Bank  of 
B^irmlngton,  and  that  said  bank  would  pay 
the  check  when  presented  to  it  tor  payment; 
that  the  said  Tanner  had  and  intended  to 
have  money  oa  d^KMSlt  at  said  bank  to  pay 
said  check  when  presented  for  payment; 
that  these  representations  and  pretenses  were 
then  and  there  false  and  firandulwt,  and  that 
the  said  Tanner  knew  they  were  false,  and. 
that  the  check  would  not  be  paid  whw  pre- 
sented for  payment;  that  afterwards,  on  or 
about  the  24tb  day  of  June,  1912.  said  check 
was  presented  for  payment  at  said  bank 
and  payment  refused  for  the  reason  that 
Tanner  knew  and  intended  that  payment 
would  be  refused  at  the  time  of  making  and 
delivering  thQ  check,  and  intended  to  stop 
payment  on  said  check  at  said  bank  before  It 
coold  or  would  be  presented  tat  payment; 
that  the  said  Tanner  did  not  Intend  to  have, 
and  knew  that  he  would  not  have,  money  in 
the  bank  to  pay  said  check  when  presented 
for  payment;  that  the  giving  of  the  dieck, 
and  the  check  Itself,  was,  at  the  time  and 
place  of  the  glvlxw,  a  trick,  deception,  a 
false  and  fraudulent  representation,  state- 
ment, and  pretense,  and  an  Instroment  used 
and  practiced  by  the  said  Tanner  to  Indoce. 
and  which  did  Induce,  the  said  Mlera  to 
part  with  the  said  catUe  to  the  said  Taniwr; 
that  the  said  Hiera  relied  upon  the  repre- 
Bentations,  statements,  pretenses,  and  check 
as  good  and  true,  and  parted  ^th  and  de- 
livered the  said  cattle  to  the  sidd  Tanner  on 
the  IBth  day  of  June,  1912.  The  def^dant. 
Tanner,  moved  to  Quaoh  the  In^ctmuit  on 
the  gnxind: 

'That  it  does  not  stats  facts  sufficient  to  otm- 
Btitute  an  offense  against  the  laws  of  the  state 
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o(  New  Uexktk  or  to  dutrge  tUs  d^eDilant  with 
any  crime  ot  offense  againit  said  laws." 

TUB  motion  to  quaata  was  granted  b7  the 
trial  coort,  from  which  judgment  the  state 
took  an  an;>eal. 

F.  W.  Clancy,  Atty.  Oen.,  and  A.  B.  Bene- 
han,  at  Santa  F6,  for  the  State.  John  V«ia- 
lile  and  R.  P.  Barnes,  both  ot  Albaauerque, 
fur  appelleew 

y 

HANNA,  a  J.  (after  stating  the  facts  tm 
above).  It  does  not  appear  under  what  sec- 
tion of  the  statutes  of  this  state  the  iudlct- 
meat  was  drawn.  There  are  three  sections 
of  the  Code  of  1015,  which  are  ai^llcable 
to  the  &cts  of  the  case,  and  under  ^th^ 
of  which  It  is  contended  by  appellant  the  In- 
dictment Is  sufficient  The  sections  refer- 
red to  are  16C1,  1663.  and  1900.  It  Is  not 
necessary  for  us  to  determine  at  this  time 
under  what  section  the  indictment  was 
drawn,  as  the  only  question  presented  for 
our  consideration  Is  the  question  of  law, 
wbldi,  as  stated  In  the  brief  of  appellant,  is: 

"Wbetber  or  not  tlie  indictment  aUesea  a  false 
pretense  as  to  an  existing  or  past  fiict,  or  wheth- 
er it  merely  alleges  a  ffilee  pretense  as  to  a 
future  faet  or  event" 

[11  There  Is  no  controTerey  between  the 
parties  as  to  what  constitutes  a  false  pre- 
tense^ As  defined  in  Bishop's  New  Criminal 
Law,  Tol.  2,  I  415: 

"A  false  pretense  is  such  a  fraudulent  repre- 
sentation ta  an  existins  or  past  fact,  by  one 
who  knows  it  not  to  be  true,  as  ia  adapted  to 
induce  the  person  to  whom  It  is  made  to  part 
with  something  of  Talne."  11  It  a  L.  881. 

It  is  contended  by  aiq;>ellee  that  the  felse 
and  fraudulent  r^resentatlonB  charged  in 
the  Indictment  are  no  more  tiWn  repcesenta- 
tlons  or  pretenses  that  the  cheeb  in  question 
would  be  paid  by  the  First  National  Bank  of 
Farmlngton,  N.  IS.,  when  inesaited  for  pay-' 
ment  and  tiiat  he  (Tanner)  had  and  intend- 
ed to  have  money  on  deposit  in  said  bank 
to  paj  the  cbe(A  when  presented,  which 
amounted  to  no  more  dian  a  invmlse  as  to  a 
fatnre  happenlne  or  oondlUon,  and  therefore 
was  not  a  false  representation  relating  to  a 
past  or  existing  fact 

By  appellant  on  the  other  hand,  It  is  con- 
tended that  the  defendant  represented  and 
pretended  to  the  said  Mien,  that  the  checb- 
was  good  for  ttie  amount  tiiereln  named  ac 
the  drawee  bank ;  that  the  said  drawee  bank 
would  pay  the  same  when  presented  for  pay- 
ment, and  that  he,  the  said  Tanner,  had  and 
Intended  to  have  money  on  depo^dt  at  said 
bank,  out  of  whl(^  the  said  bank  would  pay 
the  said  check  on  presentation,  whereas,  in 
truth  and  in  ftict,  the  said  dieck  waa  not 
and  would  not  be  thai  and  there  good  for  the 
amount  of  money  therein  spedfled  at  the 
drawee  bank,  as  the  defendant  thm  and  there 
well  knew;  and  whoreas,  in  truth  and  in 
fact  the  said  check  would  not  be  paid  the 
drawee  bank  on  thtf  iffesentatlon  thereof  for 
paynoit  bb  the  said  def^idant  thun  and 
there  well  knew. 

[21  ThB  contKitlon  of  either  appellant  or 

f 


sppeSliee  is  sniiNffted  If  we  ooudder  but  a 
portion  only  of  the  Indictment  without  re- 
gard to  other  allegations  ccMitatned  therein. 
A  carefnl  reading  of  the  indictment  disdoaes 
that  it  is  charged  that  the  defendant  rep- 
resented  that  he  had  mooey  on  deposit  to 
meet  the  <:lwck,  and  equally  clearly  alleges 
that  this  r^reeoitatlon  was  false,  as  the 
said  Tanner  then  and  there  well  knew.  The 
indictment  further  duirges  that  the  tibeck. 
was  not  good  for  the  amount  of  money  speci- 
fied at  tbs  drawee  bank  as  the  said  Tanner 
well  knew,  and  .would  not  be  paid  on  pres- 
entation, as  he  well  knew.  These  allegations 
can  cleeriy  be  denominated,  allegations  per- 
taining to  presoit  tasta.  From  this  point  od 
the  allegations  of  ttie  indicUnent  in  a  meas- 
ure support  the  contention  ot  nppeUea  be- 
cause dealii^  with  future  Cat^,  wherein  It 
is  allG«Bd  that  said  Tanner,  at  the  time  of 
^'flk^"g  and  delivery  of  the  said  check,  In- 
tended  that  the  <^ieck  should  not  be  paid  ou 
presentatloii,  and  that  be,  the  said  Tanner, 
would  8ti4>  payment  <m  the  said  checdL  at 
said  drawee  bank  before  It  could  or  would 
be  preeoBted  to  it,  and  did  not  tatBsaA  to  have 
and  well  knew  he  would  not  have  moo- 
ey at  the  said  bank  applicable  to  the  pay- 
meat  of  Uie  said  check  on  its  presentation 
for  paym«it  App^lee  cites  the  case  of 
People  of  the  State  of  Colorado  v.  John  B. 
Orris.  02  Colo.  244,  121  Fac.  163,  41  li.  B.  A. 
(N.  S.)  170,  In  sui^rt  of  bis  position,  whoein 
it  waa  held  that: 

"Securing  properly  for  a  chedc  whidi  the 
maker  repreaoits  as  good  and  will  be  paid  when 
he  in  fact  intends  to  stop  payment  upon  it  does 
not  render  him  guilty  of  obtaining  jtroperty  by 
false  pretenses  witbin  a  statute  making  punish- 
able any  p«Bon  who,  by  any  false  pretense,  ob- 
tains from  any  other  perwm  any  valuable  thing 
with  intent  to  cheat  or  defraud?* 

As  pointed  out  in  the  case  note  to  the 
framing  case  in  U  R.  A.,  It  was  conceded 
in  the  Colorado  cose  that  the  drawer  had 
mcHiey  in  the  bank  upon  which  the  check  .was 
drawn ;  the  sole  question  being  whether  the 
defendant's  intention  to  stop  payment  on  the 
check  related  to  a  past,  present  or  future 
fact  To  that  extent  the  Oolorado  case  dif- 
fers from  the  case  at  bar  as  we  have  Indi- 
cated, for  the  reason  that  In  the  indictmmt 
under  consideration  it  is  charged  that  Tan- 
ner r^resented  that  the  check  was  good  for 
the  amount  of  money  named  at  the  First  Na- 
tional Bank  of  Farmlngton;  tiiat  the  said 
Tanner  had  aud  intended  to  have  money  on 
dep(»lt  In  said  bank  to  pay  the  said  diedc 
whm  presented;  tliat  these  r^Hesnttattona 
were  then  and  there  false  and  traudnloit  as 
said  Tamier  knew,  etc. 

As  pointed  out  In  the  same  case  note  In 
L.  B.  A.,  It  is  generally  btid  Oiat  the  giving 
of  a  worthless  cfaecA  constitutes  a  r^resmta- 
tlon  ttiat  the  drawer  has'  credit  with  the 
drawee  bank  for  the  amount  Involved,  and 
that  said  representation  relates  to  an  exist- 
ing fact  so  ttiat  a  prosecution  for  obtaining 
money  by  false  pretenses  may  be  maintained. 
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Smith  7.  People,  47  N.  T.  303  ;  2  Wharton's 
Crim.  Law,  1611 ;  11  R.  C.  I*  35. 

We  are  not  uimitnclful  of  tbe  fact  that 
some  courts  btrid  that  a  state  of  mind  Is  a 
(ftct,  and  that  therefore  a  false  statement 
as  to  the  Intention  of  the  accused  Is  a  false 
pretense  as  to  an  existing  fact,  while  other 
courts  have  held  that  a  representation  as 
to  an  Intaitlon  Is  not  .within  the  statute.  See 
authorities  collected  in  note  in  1»  Cyc.  397. 

We  are  not  called  upon,  however,  to  deter- 
mine whldi  of  these  two  conflicting  lines  of 
anthorltlea  we  wUI  follow,  as,  in  our  opinion, 
all  that  has  been  charged  In  the  indictment 
as  to  the  Intention  of  the  defendant.  Tanner, 
In  the  matter  of  stopping  payment  upon  the 
check  may  be  treated  as  surplusage,  as  the 
<Aiftrging  part  of  the  Indictment  In  the  matter 
of  the  representations  as  to  having  money 
in  the  hcmk  at  the  time  the  chedc  was  drawn, 
which  he  knew  at  the  time  to  be  a  false  rep- 
resentation. Is  a  snffldent  charging  of  pres- 
ent fact  without  regard  to  the  mattw  <sX.  ttie 
intention  of  stopping  payment. 

We  therefore  craiclnde  that  the  action  of 
the  trial  court  in  sustaining  the  motltm  to 
quash  was  erroneous,  and  that  the  judgment 
<tf  that  court  must  theref<»e  be  rereised,  and 
the  cause  remanded  tot  trial. 

PARKER,  J.,  concurs.  ROBERTS,  3^  did 
not  participate. 


LETBA  T.  ALBUQUERQUE  ft  OERRILLOS 
GOAIi  CO.    (No.  1963.) 

(SiQreitte  Court  of  New  Medco.   April  7, 
1917.) 

(ByllahuM  hy  the  Court.)  ^ 

1.  MASmt  ARD  Sbbvant  ^»10],  102(8)— Mas- 
TA'a  DUTT— Safe  Pucb  to  Woex. 

It  is  the  datr  of  the  maatw  to  exercise  rea- 
sonable care  and  skill  to  the  that  the  jdace 
where  he  reqnlrefl  hfa  servant  to  nerform  uhor 
shall  be  as  reasonably  safe  as  la  compatible 
with  iti  natnre  and  surnMrndings, 

[Ed.  Note.— For  other  caaes^  MS  Master  and 
Servaot,  Cent  Dig.  S  173.] 

2.  BlAmxB  Aivn  Sebtaht  «=»a06,  2ie6G^As- 

SUMFTION  01-  BaSK— SOOPI. 

The  servant  assumes  all  tbe  ordinary  risks 
of  the  service  and  all  of  the  extraordinary  riidiB. 
i.  e.,  those  due  to  the  master's  negligoice,  oi 
which  he  knows  and  the  dangers  of  which  he  ap> 
^eeiatea. 

[Ed.  Noteu-— For  other  cases,  aee  Master  and 
Servant.  Cmt.  Dig.  IS  960,  662.] 

3.  MaSISB  AND  SeBVANT  «=S>2a6(2)— ASSUMP- 
TION or  Risk — "Exteaobdinakt  Risk" — 
Mastes's  Neougence. 

Ad  "extraordinary  risk"  is  not  one  whi<^  Is 
uncommon  or  unusual  in  tbe  sense  that  it  is 
rare,  but  la  we  which  arises  oat  of  unosual  con- 
ditions not  resulting  is  the  ordinary  course  of 
buaness,  as  by  reason  of  the  master's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  662. 

For  other  definitions,  aee  Words  and  Phrase^ 
Second  Series,  Extraordinary  Risk.] 


4.  Mabteb  AKn  Sebvaht  «=»28S(1]— AanACP- 
TioN  OF  Ribb:— Question  fob  Jtjbt. 
When  the  evidence  is  of  sucb  a  character 
that  the  prcq>er  inferences  to  be  drawn  from  It 
as  to  the  assumption  of  risk  by  the  servant  is  a 
question  with  respect  to  whicb  different  opinions 
may  n<^  unreasonably  be  formed,  it  mast  be 
submittal  to  the  jury  undw  pnver  lnatroeti<Kis 
fran  die  court 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant.  Cent  Dig.  H  10^^1X0,  1087.  1088.] 

Appeal  from  District  Court,  Santa  F6 
County ;  E.  O.  Abbott.  Jndge. 

Action  by  Juan  B.  Leyba  against  the  Al- 
buquerque &  CerrlUos  Coal  Company.  Judg- 
ment for  defendant  on  a  directed  verdict, 
and  plaintiff  appeals.  Reversed,  and  remand- 
ed for  new  trlaL 

The  appellant,  plaintlflt  below,  brought  this 
action  for  damages  on  account  of  personal 
injuries  against  the  AlbaaQcrqne  ft  CerrlUos 
Coal  Company,  a  corporation,  alleging  that 
during  the  mtmthfl  of  February,  March, 
April,  and  May,  1913,  he  was  employed  by 
the  defendant  company  in  the  handling,  run- 
ning, dumping,  and  operating  of  certain  tram 
cars  along  the  tramways  ot  the  said  defend- 
ant company,  and  that  during  the  time  re- 
ferred to  there  was  a  mnway  for  the  em- 
ployes so  engaged  along  and  adjac^t  to  the 
said  tramway  which  was  about  four  feet 
lower  than  the  track  of  the  tramway;  that 
it  was  necessary  for  sndi  employes  In  the 
handlliu;  and  moving  of  the  cars  referred  to 
to  insert  a  sprag  between  the  spokes  of  the 
wheels  when  seeking  to  retard  the  motlm 
of  said  cars,  this  being  the  only  appliance  or 
Instrumentality  furnished  by  the  said  com- 
pany with  which  to  retard  said  cars  or  to 
stop  the  same ;  that  in  May,  1913,  the  plain- 
tiff discontinned  his  employment  with  aacii 
company,  but,  thereafter,  on  the  20tfa  of  De- 
cember of  the  sune  year,  be  was  re-employed 
by  the  said  cmnpany,  and  a  few  days  later 
was  reassigned  to  the  same  work  as  that  in 
which  he  had  been  formerly  engaged  by  tbe 
said  company;  that  during  the  Interval  be- 
tween his  first  and  second  empl<qrment  the 
defendant  company  bad  caused*  changes  to 
be  made  In  the  said  runway  by  raising  it  to 
a  level  with  the  tramway,  a  portion  of  the 
new  runway  being  constrocted  of  dirt  and  a 
portion  thereof  of  planking ;  that  the  portion 
so  constructed  of  planking  was  not  constmict- 
ed  on  a  level  with  the  portion  constructed  of 
dirt,  bat  was  raised  about  three  Inches  above 
the  dirt  portlou  of  the  runway,  leaving  an 
Impediment  of  an  abrupt,  square^edge  plank 
three  inches  high  across  said  runway;  that 
the  said  tram  cars  were  being  operated  upon 
a  downgrade  oa  said  tramway,  by  reason 
whereof  It  became  necessary  to  retard  the 
motion  of  and  to  st<^  the  said  tram  cars 
by  use  of  sprags,  whltA  are  heavy  ,  sticks  or 
poles,  which  by  an  Insertion  between  the 
spokes  of  the  wheels  operate  as  blocks,  caus- 
ing tbe  cars  to  stop  wben  so  applied ;  that 
when  using  these  mtrags  in  tbe  stopping  of 
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the  cars  It  was  necessary  tor  the  plaintiff 
to  walk  or  run  along  the  runway  paralM  to 
and  on  a  level  with  the  tramway,  and  while 
moving  at  the  same  speed  of  the  said  tram 
cars,  and'  while  watching  the  wheels  of  the 
car,  to  Insert  the  sprag  and  thus  stop  the 
car ;  that  It  was  the  duty  of  the  said  defend- 
ant company  to  exercise  reasonable  care  and 
caution  In  famishing  its  employes  with  a 
safe  and  suitable  place  to  work  In  perform- 
ing their  duties  In  operating  and  spragging 
the  cars,  and  that  the  method  by  which  the 
plank  part  of  said  runway  was  constructed 
formed  a  dangerous  obstruction  and  Impedi- 
ment to  said  employes,  which  was  such  as  to 
cause  the  plaintiff  to  stumble  and  fall  when 
he  came  In  contact  therewith ;  that  the  Im- 
pediment was  negligaotly  and  carelessly  con- 
stnicted  under  the  direction  <^  the  Biqteiin- 
tendent  oi  said  compaiqr  and  without  reas<m- 
able  care  and  cantiMi,  which  said  c(Hidition 
vnu  at  eaid  time  known  to  the  said  def^id- 
ant  company,  whose  attention  had  been  call- 
ed thereto,  but  that  said  cwnpany,  throni^ 
its  saperintendoiti  failed,  n^ected,  and  re- 
fused to  change  or  repair  the  same,  but  per* 
mitted  the  said  runway  to  remain  in  such 
dangerous  condition ;  that  said  plaintiff  bad 
not  been  on  or  alonir  said  runway  since  said 
plank  portion  bad  been  craistructed,  pri<nr  to 
the  time  he  was  injured,  and  had  no  knowl- 
edge of  the  existence  of  said  Impediment  and 
obstructl<Hi,  and  neither  knew  nor  appredat- 
ed  the  risks  to  whtdi  he  was  subjected  nor 
the  dangerous  condition  of  the  said  runway. 

Plaintiff  further  alleged  that,  while  per- 
forming the  duties  for  which  he  had  been 
employed,  upon  reaching  the  end  of  the  dirt 
runway  be  came  In  contact  with  the  said  ob- 
struction, and,  stumbling  upon  the  same,  lost 
his  balance,  and  while  so  unbalanced  the 
sprag  turned  with  the  wheel  and  struck  the 
plaintiff  in  the  leg,  kno<^lng  plalntlCTs  leg 
out  from  undw  him  and  dragging  his  right 
leg  under  a  tram  car,  with  the  result  that  his 
leg  was  crushed  to  such  an  extent  that  it 
had  to  be  amputated. 

Other  allegations  not  necessary  to  be  re- 
ferred to  are  set  out  In  the  complaint,  whI<Ai 
concludes  with  a  prayer  for  Judgment 

The  answer  of  the  defendant  company,  so 
far  as  It  Is  necessary  for  our  consideration, 
set  out  that  the  method  of  retarding  the 
tram  cars  on  said  tramway  by  means  of 
sprags  Is  safer  than  any  brake  or  brake  ap- 
pliances with  which  said  tram  cars  could  be 
equipped  and  conforms  to  the  usage  prevail- 
ing among  prudent  and  skillful  employers  en- 
gaged In  the  coal-mtning  business,  and  that 
the  tram  cars,  the  platform  and  runway,  and 
any  abrupt  rise  therein,  If  any  there  was, 
and  the  method  of  retarding  and  stopping 
said  tram  cars  by  means  of  a  sprag,  were  In 
plain  view  of  the  plalntlfT  when  he  entered 
the  defendant's  service,  and  so  remained  dur- 
ing all  the  time  of  his  employment,  and  that, 
with  full  notice  and  knowledge  of  the  con- 
structlon,  condition,  and  operatlm  of  the 


aaid  tram  cars,  tramway,  platform,  and  run- 
way, and  the  method  of  retarding  and  stop- 
ping said  tram  cars,  plaintiff  voluntarily  en- 
tered upon  the  work  he  was  raiployed  to  do, 
which,  among  other  things,  was  the  retarding 
and  stopping  of  said  tram  cars  by  means  at 
said  sprag  while  workLog  upon  said  runway 
and  platform,  and  continued  therein  up  to 
and  until  the  date  of  his  alleged  acddeot, 
without  c^jectlcm  or  <»mplaint,  and  by  sim- 
ilar all^atlons  not  necessary  to  more  fully 
set  out,  the  defendant,  by  Its  answer,  pleads 
an  assumption  of  risk  on  the  part  of  the 
plaintiff,  the  answer  further  pleading  coQ- 
tilbatory  nfi^lceoce. 

It  is  not  necessary  to  refer  to  the  r^ly 
other  than  to  state  that  it  put  in  Issue  all 
new  matter  contained  in  defendant's  answer. 

At  th^  c<HiclttBi<»i  of  plaintUTs  case  the 
defendant  moved  for  a  directed  verdict  upon 
several  grounds,  the  only  one  wiilch  thla 
court  la  called  upon  to  conMder  being  tha> 
the  evidence  discloses  that  plaintiff  had  as- 
sumed the  risk  in  entering  the  employment 
of  tbe  defmdant  company,  and  that  therefore 
the  d^endant  was  not  liable.  The  court 
sustained  this  motion,  saying: 

"Hie  court  holds  that  the  plaintiff  In  aMunn 
ing  the  emid<qrmaDt  asMuned  the  riak  ot  Hi* 
employment 

From  the  Jadgmmt  rendered  upon  the  di- 
rected v«rdlct,  this  appeal  was  prayed. 

Catron  &  Oatron  and  Keed  Ht^oman,  all 
of  Santa  Fg,  and  E.  K.  Studley,  of  Baton, 
for  appellant  B.  B.  Twltchell,  of  Santa  F4, 
and  W.  H-  King,  of  Denver,  Colo.,  for  oi^eL- 
lee^ 

HANNA,  a  J.  (after  staUng  the  facts  as 
above).  The  only  question  before  tbis  court 
for  its  determination  is  whether  or  not  the 
Injury  in  question  grew  out  of  c<«dItions  of 
such  a  character  as  Justified  the  trial  court 
In  holding,  as  a  matter  of  law,  that  the  plain- 
tiff assumed  the  risk  and  cannot  recover  the 
damages  sought  We  will  therefore  refer 
only  to  that  portion  of  tbe  evidence  having  to 
do  with  the  condition  out  of  which  the  Injury 
grew,  and  we  And  from  the  record  that 
while  the  plaintiff  had  been  employed  in  the 
mine  In  question  for  several  months  earlier  in 
the  year,  that  his  employment  hud  terminated, 
and  that  tn  the  interim  between  his  first  and 
second  employment  tbe  change  in  the  run- 
way where  the  accident  occurred  had  been 
made.  At  the  time  of  tbe  injury  be  had  been 
employed  but  two  days  in  his  work  of  sprag- 
ging the  cars  of  the  defendant  company,  and 
he  testified  positively  that  he  was  injured  at 
the  place  In  question,  and  the  evidence  of 
otber  witnesses  bears  him  out  in  this.  There 
la  some  difference  In  the  testimony  as  to 
whether  or  not  the  obstruction  In  the  run- 
way was  two  inches  In  height  or  six  Inches 
above  the  level  of  the  earth  adjacent  thereto. 
The  appellant  testified  that  the  planks  were 
two  Inches  above  the  level  of  the  earth, 
while  from  the  tesUmony  of  another  witness 
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It  might  be  ai^ed  that  tbe  idonk  nmway 
was  about  six  inches  above  the  level  of  the 
remaining  portion  of  the  runway.  Whatever 
this  fact  may  be,  however,  It  appears  from 
the  evidence  that  the  condition  was  recog- 
nized as  a  dangerous  one  to  which  the  atten- 
tion of  the  defendant  had  been  called  with 
the  suggestion  that  the  same  be  remedied, 
the  superintendent  of  the  defendant  compa- 
ny, however,  refusing  to  remedy  the  coudl- 
tlon,  stating  tbat  it  was  all  right. 

In  this  connection  It  is  the  contention  of 
the  appellee  that  the  risk  was  patent,  and 
therefore  assumed  by  the  plalntlft,  he  being  a 
man  of  experience  in  the  work  In  which  he 
was  engaged;  that,  the  condition  being  open- 
ly visible,  he  must  be  presumed  to  have  no- 
ticed It  There  might  be  some  merit  In  this 
contention  If  the  evidence  was  all  one  way 
upon  this  point,  bat  the  witness  Newman  was 
not  certain  as  to  the  character  of  the  ob- 
struction. He  said  that  It  might  be  about 
six  Inches,  while  the  other  evidence  upon  this 
point  Indicates  a  less  obvious  condition. 

It  Is  shown  by  the  evidence  that  a  number 
of  persons  using  the  runway  had  stumbled 
over  the  same  obstruction  at  different  times. 
It  Is  therefore  clear  from  the  evidence  that 
the  place,  under  the  circumstances,  was  of  a 
more  or  less  dangerous  character,  and  that 
the  attention  of  the  employes  of  the  defend- 
ant company  had  been  called  to  this  condi- 
tion. The  condition  had  not  been  long  exist- 
ing but  arose  out  of  the  change  made  in  the 
runway  which  had  been  made  a  short  time 
before  the  accident. 

[1,  2]  In  the  case  of  Van  Kirk  v.  Butler,  19 
N.  M.  597,  145  Pac.  129,  this  court,  after  rec- 
ognizing the  general  rule  that  It  Is  the  duty 
of  the  master  to  exercise  reasonable  care  and 
skill  to  the  end  that  the  place  where  he  re- 
quires his  servant  to  perform  labor  shall  be 
as  reasonably  safe  as  is  compatible  with  Its 
nature  and  surroundings,  said : 

"A  servant,  engaging  for  the  performance  «f' 
spedfied  serrices,  takes  upon  himself  the  ordi- 
nary risks  incident  thereto." 

But,  as  we  have  pointed  out  in  the  opinion 
referred  to,  if  the  facts  of  the  case  should 
disclose  that  the  risk  Is  not  of  an  ordinary 
kind,  but  of  an  extraordinary  character,  the 
rule  as  to  the  assumption  of  ordinary  risk 
by  the  servant  should  not  apply.  Our  con- 
clusion there  stated  was  that  the  servant  as- 
sumes all  the  ordinary  risks  of  the  service 
and  all  of  the  extraordinary  risks,  1.  e.,  those 
dne  to  the  master's  negligence,  of  which  he 
knows  and  the  dangers  of  which  he  appreci- 
ates. 

[3]  In  defining  an  extraordinary  risk  In 
the  (pinion  Just  referred  to,  we  said  that  it 
Is  not  one  which  is  ancommon  or  unusual  In 
the  sense  that  It  is  rare,  but  is  one  which 
arises  out  of  unusual  cmidltlons  not  resulting 
In  the  ordinary  coarse  of  business,  as  by  rea- 
son of  the  master's  negligence.  We  further 
stated,  and  believe  that  the  same  reasoning 
appUea  to  the  case  at  bar,  that: 


"The  reoBon  why  the  doctrine  of  the  serrant's 
nonaBSumptlon  of  extraordinary  risk  has  arisen, 
as  an  exceptloo  to  the  common-law  rule  o£  ss- 
Bumed  risk,  or  accepted  risk.  B9  it  is  designated 
by  some  authors,  may  be  said  to  rest  primarily 
upon  the  consideratioD  that,  as  the  master  has 
control  of  the  conditicma  which  affect  the  serv- 
ant's safety,  he  is  the  party  who  ought  In  fair- 
ness to  be  held  responsible  if  those  conditions 
,are  not  such  as  a  prudent  man  would  maintain 
under  the  circumstancee.  It  is  also  said  that 
extraordinary  risks  are  not  assomed  because 
they  are  not  the  natural  and  ordinary  intadents 
oi  the  servant's  work." 

Apiflylng  these  principles  <rt  law,  which 
this  court  has  heretofore  adopted,  it  would 
seem  to  be  dear  tbat  a  conditton  In  the  nm- 
way ct  the'  det^dant'B  mine  existed  which 
was  recognized  to  be  a  dangerous  one  and 
which  enqiloyte  had  aon^t  to  have  rane- 
dled,  bat  which  tJie  snperlntendent  of  the  de- 
fendant ctmqKUiy  had  refused  to  correct 

The  evidence  diadosM  tiiat  the  servants  of 
the  defendant  company  engaged  In  wtnrk  such 
as  the  work  of  the  plaintiff  on  the  occasion 
of  the  injury  were  repaired  to  use  this  run- 
way in  their  woric,  whldi  waa  of  such  a  char- 
acter that  they  v&x  not  at  all  times  able  to 
observe  the  place  where  the^  were  about  to 
st^,  by  reason  of  the  fact  that  tbey  were  re- 
quired to  nm  alongside  the.  tram  cars  with 
one  hand  upon  the  car  and  with  their  ^es 
upoa  the  wheel  In  order  that;  with  the  other 
band,  the  oak  stick  or  i^ag  coold  be  insert- 
ed between  the  spt^es  of  the  wheel,  thereby 
blocking  it  and  causing  the  cars  to  dow  np 
or  st(v,  all  of  whlcAi  dearly  and  in:v)eratiTety 
required  that  the  master  should  use  reaaoD- 
able  care  In  preserving  the  runway  In  a  safe 
condition,  wbidi,  judging  from  the  evidence 
introduced  in  fills  case,  it  neglected  and  fail- 
ed to  da 

It  can  hardly  be  said  -that  ttie  cmdltlon 
was  an  ordinary  condition  pertaining  to  the 
business  or  the  character  of  work  done.  It 
was,  OQ  the  other  hand,  an  extraordinary 
condition,  arising  out  of  the  dumge  in  the 
runway  which  has  been  referred  to,  end,  so 
far  as  the  evidence  dlsdosra,  it  does  not  ap- 
pear that  the  plaintiff  bad  any  knowledge  of 
the  cmdltion. 

If  the  contention  of  aiqpellee  be  cwreet  up* 
on  the  proposition  that  there  is  evidence  to 
support  the  omtentlon  that  the  obstruction 
was  of  such  a  character  that  a  knowledge  of 
its  condition  must  necessarily  be  Imputed  to 
the  plaintiff,  with  ,the  result  that  we  shonld 
hold  that  he  assumed  the  risk  because  of  its 
obvious  nature,  we  would  point  out  that 
there  la  other  evidence  In  the  case  to  the  ef- 
fect that  the  obstruction  was  but  two  or,  at 
most,  three  Inches  In  height,  and  this  con- 
flict of  evidence  would  certainly  make  It  pos- 
sible for  at  least  two  Inferences  to  be  drawn, 
one  which  would  impute  a  necessary  knowl- 
edge to  the  plaintiff,  and  the  other  which 
would  support  tUm  in  his  contention  that  he 
had  not  noticed  the  obstruction. 

[4]  In  this  connection  it  was  held  by  this 
court  In  the  case  of  Crawford  v.  Western 
Cloy  &  Qypsam  Products  Co.,  20  N.  M.  DOS, 
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161  Pac  238,  that  when  the  evldenoe  la  of 
such  a  character  that  the  proper  inferences 
to  be  drawn  from  It,  as  to  the  assumption  of 
risk  by  the  servant  Is  a  question  with  re- 
Ipect  to  .which  different  opinions  may  not  un- 
reasonably be  formed,  It  must  be  submitted 
to  the  Jury  under  proper  Instructions  from 
the  court. 

Therefore,  as  we  have  indicated,  It  Is  our 
conclusion  that  the  state  of  facts  here  In 
question  did  not  constitute  an  ordinary  risk, 
but  an  extraordinary  one,  resulting  from  the 
negligence  of  the  master;  and,  as  we  have 
Indicated,  it  not  appearing  that  the  servant 
knew  of  the  condition,  we  conclude  that  the 
trial  court  was  In  error  In  directing  a  verdict 
for  the  defeodant 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

PARKER,  J.,  concurs. 

ROBBBTS,      did  not  participate. 


RATON  WATBBWOBKB  CO.  r.  GITZ  OF 
RATON.     (No.  ITTOw) 

(Supreme  Oourt  of  New  Mexico.  April  6»  19170 
(SyUaiug  by  (A«  Court.) 

SPKODIO    PXBFOKKAIfOX   «=»10fH8)  —  StALB 

GuLiH— Bbcovebt. 
Where  the  findings  of  trial  court,  supported 
by  Bubstantial  evidence,  show  that  cuiim  as- 
serted by  plaintiff  Ib  stole  and  it  would  be  in- 
equitable to  permit  bim  to  assert  it  with  suc- 
cess at  the  later  day,  held,  that  such  facts  bar 
recovery. 

[Bid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SI  827-841.] 

Error  to  District  Oourt,  Otdfax  Oonnty; 
T.  D.  Ueb,  Judge. 

Suit  by  the  Katon  Waterworks  Company 
against  the  (^ty  Battm.  Judgment  for 
defendant,  and  plalntUC  brings  wror.  Af- 
firmed. 

See,  also,  167  Pac  656. 

Morrow  &  Alford,  of  Raton,  and  J.  O. 
Northcutt,  of  Trinidad,  Colo.,  for  plaintiff  In 
error.  H.  Ll  Btckley,  of  Raton,  aiul  A.  T. 
Rogere,  Jr.,  of  Las  V^as,  tot  defendant  In 
error. 

HANNA,  C.  J.  This  is  a  controversy  be- 
tween the  Raton  Waterworks  Company,  a 
private  corporation,  and  the  dty  of  Raton. 
The  former  brought  suit  In  the  district  court 
of  Colfax  county  to  enforce  specific  perform- 
ance of  an  alleged  contract  and  to  enjoin  and 
restrain  tbe  latter  from  prosecuting  suits 
looking  to  the  condemnation  of  any  prc^erty 
Involved  In  the  waterworks  system  of  the 
water  company,  the  plaintiff  in  error.  The 
gist  of  the  complaint  is  that  the  plaintiff  In 
error  was  granted  a  franchise  In  1891  to  sup- 
ply water  to  the  Inhabitants  of  the  then  town 


of  Raton,  and  the  right  to  do  all  things  nec- 
essary and  Incidental  thereto ;  the  grant  hav- 
ing been  made  by  an  ordinance  of  the  town 
of  Raton.  That  grant  or  ordinance  contain- 
ed a  provision  to  the  general  effect: 

That  tbe  town  of  Raton,  "after  the  expiratltm 
of  five  years,"  shall  have  "tbe  ri^bt  to  pur- 
diase  the  waterworks  with  all  the  rights,  prop- 
erties, and  franchises  at  a  fair  valuation,  wbidi 
shall  be  determined  by  three  disinterested  per- 
sons, nonresidents  of  the  town,  one  M  said  per- 
sons to  be  chosoi  by  the  board  <rf  trostees,  one 
by  the  water  company,  one  by  the  two  thus  se- 
lected. When  this  valuation  shall  be  made  as 
herdn  provided,  the  town  shall  pay  the  said 
valuation  with  10  |^  cent,  added." 

On  December  Q,  1911,  the  common  coimcll 
of  the  city  of  Baton,  the  successor  of  ttie 
town  of  Raton,  adopted  a  resolution.  Tbe 
preamble  thereof  recited,  among  other  things, 
that  more  than  Ave  years  bad  elapsed  since 
the  granUog  of  the  said  frandilse,  and  that 
the  dty  desired  to  exercise  Its  ri^t  to  por- 
(diase  ttie  waterwwks  system,  pursuant  to 
the  provisions  of  sectkm  7,  the  substance  of 
which  is  quoted  above.  The  resolution  then 
provided  that  the  dty  was  thereby  authorized 
to  proceed  as  speedily  as  possible  to  exer- 
dse  said  right  and  that  it  aeieet  Its  ^prals- 
ers  as  provided  in  said  section  7.  Tbe  plalu- 
tur  In  error  alleged  that  this,  together  with 
other  action  on  the  part  of  the  said  dty 
conndl,  constituted  an  Section  to  purdiase 
the  pr<^rty,  and  that  thereafter  nothing  re- 
mained to  be  done  except  to  fix  the  valuatloo 
of  the  property.  The  complaint  alleges  that 
the  valuation  was  never  made,  by  tbe  neglect 
of  the  dty  of  Baton,  but  it  does  not  allege 
that  it  appointed  its  own  appraiser  under  the 
terms  of  the  grant,  and  we  assume  tbat  its 
default  in  this  respect  is  due  to  tbe  conten- 
tion made  by  It  that  it  first  became  the  duty 
of  the  dty  to  appdnt  its  appraiser.  The 
complaint,  however,  allies  upon  Informa- 
tion and  belief  that  the  dty  did  appoint  a 
certain  named  person  as  its  appraiser.  Hie 
findings  of  the  court,  however,  axe  to  the  ef- 
fect that  no  appraiser  was  ever  amiotnted  by 
the  dty.  and  this  finding  is  conclusive  and 
not  subject  to  attadc  because  no  exertion 
was  taken  thereto.  The  answer  proceeded  on 
the  theory,  and  alleged  tocts  in  support 
thereof,  that  there  had  never  been  an  election 
by  the  dty  to  exerdse  its  rights  to  purdiase 
the  plants  and  works  at  the  plaintiff  in  er- 
TOT,  and  that  the  action  of  the  commwi  oomi- 
cll,  under  the  statute  and  Constitution  of  tbis 
state,  could  not  legally  be  made  binding  in 
this  respect  on  the  dty.  It  is  also  asserted 
that,  even  should  these  actltna  on  tbe  part 
of  the  common  coundl  be  held  to  constitute 
an  election  to  purchase  the  property,  the 
same  is  of  no  consequence  In  this  cause,  be- 
cause the  same  was  abandoned  by  both  par- 
ties. In  addition  the  dty.  by  way  of  new 
matter,  alleged  facts  toidlng  to  show  tbat 
the  plaintiff  in  error  has,  without  protest 
sat  silently  by  and  watched  the  dty  expend  a 
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tarfe  Bmn  of  money  In  ttie  constrvdiMi  of  Its 
own  waterworks  ajstem,  and  that  tbe  plain- 
tiff In  error  has  not  <mlr  1)eai  guilty  of  groaa 
laches,  bat  la  estopped  now  to  declare  that 
the  city  exendsed  Its  tuition  to  parchaae  the 
property  of  the  platntUC  In  error.  The  trial 
oonrt  sustained  all  the  oimtentkns  of  the  dty 
and  made  ezhaustlTe  findings  of  fact  and 
conclusions  of  law,  to  none  of  whldi  findings 
did  plaintiff  in  error  except 

Briefly,  those  are  the  facta  of  this  case: 
The  plaintiff  In  error  baa  assigned  a  number 
4tf  alleged  errora  in  the  action  of  the  trial 
ooart  It  has  briefed  but  one  question.,  tIz. 
Did  the  resolutkm  heretofore  mentioned  con- 
stttnte  an  Section  ou  the  part  oC  tile  city  to 
purchase  the  ptapectr  of  plaintiff  in  enw? 
In  order  to  make  that  qnestKn  of  any  Im- 
portance it  also  argues  that  the  trial  Qourt 
erred  In  holding  that  It  has  been  gnll^  of 
laches  or  that  It  was  estopped  by  Its  con- 
duct In  any  way.  The  only  other  question 
argued  by  It  concerns  Its  alleged  rl|^t  to  re- 
lief by  way  ol  specific  performance.  W©  be- 
UeTe  the  Mil  Is  wholly  without  equity.  0^ 
findings  of  the  trial  court  predude  the  plain- 
tiff In  error  from  obtaining  any  relief,  and 
that  result  ensues  whether  Uie  action  the 
<dty  council  in  adopting  the  resolution  dted 
supra  c<mstitntes  an  election  on  the  part  of 
the  dty  to  purchase  the  property  of  plaintiff 
in  &TOT  or  not.  Assuming  that  It  did  consti- 
tute such  an  election,  the  plaintiff  In  error 
is  without  equity  In  the  premises.  The  court 
found  that  a  copy  of  said  Tesolntlon  was 
transmitted  to  plaintiff  In  error  a  few  days 
mfter  the  resolution  was  adopted;  that  ne- 
ther party  by  their  conduct  or  actions  con- 
strued the  said  resolution  as  an  exercise  of 
the  dty's  right  to  porcbase  the  property; 
that  If  Uiey  ever  did  so  ocmstrue  It  they  both 
abandoned  sudi  constmcUon.  agrennent,  and 
contrad;  and  that  the  actions  of  the  par- 
tly have  been  wholly  inconsistent  with  any 
sach  construction  or  any  such  alleged  op- 
tion or  agreement  to  purchase.  It  also  found 
that  neither  party  commenced  or  performed 
any  act  or  proceedings  to  ^ectoate  any  such 
alleged  agreement  to  purchase  until  upon 
the  day  the  complaint  herein  was  filed,  when 
plaintiff  in  error  advised  defendant  in  error 
that  it  had  appointed  its  appraiser,  but  this 
was  subsequent  to  the  election  held  by  the 
dty  to  determine  whether  It  should  issue 
and  sell  bonds  to  construct  Its  own  plant  and 
action  taken  with  reference  to  such  constmc- 
tl<»i.  The  court  found,  further,  that  the 
water  company  declined  to  sell  Its  works  to 
the  dty,  and  continually  asked  the  dty  tor 
a  renewal  of  its  franchise.  The  fourteenth 
finding  of  the  courti  is  to  the  effect  that,  al- 
though the  plaintiff  in  error  was  served  with 
a  copy  of  the  said  rescriutlou  adopted  by  the 
common  conndl  of  the  dty  of  Raton,  It  took 
no  steps  whatever  to  effectuate  a  sale  of  its 
pn^rty  to  the  city  under  the  alleged  elec- 


tion, and  for  more  than  two  years  and  seven 

months  stood  by  In  silence  and  allowed  the 
dty  to  do  a  number  of  acts  wbldi  omsam- 
mated  the  construction  of  Its  own  water- 
wcHte  system.  Plaintiff  even  protested  the 
appllcatl<ni  ot  the  dty  to  appropriate  water 
Buffldent  to  carry  out  Its  plans  to  famish 
water  to  Its  own  Inhabitants.  Those  find- 
ings, as  we  have  heretofore,  stated,  are  con- 
clusive. Obviously  the  plaintiff  In  error  Is 
in  no  position  to  obtain  a  reversal  ct  the 
judgment  of  the  trial  court  under  such  dr- 
cumstances.  The  biU  was  entertained  by  the 
court,  but  the  effect  of  the  court's  finding 
made  It  necessary  to  dismiss  it  because  ttie 
same  was  wholly  \^thout  equity.  Kveo  as- 
suming that  an  election  to  purchase  had  been 
made  by  the  dty,  the  agreement  was  abandon- 
ed by  the  acts  and  ctmduct  of  the  parties, 
and  plaintiff  in  error  cannot  be  heard  to  as- 
sert its  stale  claim  at  this  late  day.  It 
would  avoid  the  application  of  the  doctrine 
of  laches  In  this  case,  on  the  ground  that 
laches  cannot  arise  nor  estoppel  fall  at  one's 
door  so  long  as  negotiatlMiB  on  the  subject- 
matter  of  the  litigation  are  pending  between 
the  parties.  The  court's  finding  numbered 
13  robs  that  contratlon  of  any  importance; 
for  it  holds  that: 

"There  were  no  ncgotiBtioos  pendins  between 
the  plaintiff  and  Q\e  defendant  for  the  sellinfc 
by  the  plaintifl  to  the  defendant  of  said  water- 
worke  system  nader  section  7  of  said  franchise, 
nor  under  said  resolution  of  December  6,  1011, 
but  there  were  some  n^otiations  between  said 
parties  upon  the  proposition  to  purchase  upon 
other  and  different  terms,  entirely  independent 
of  said  franchise  and  resdudon,  but  the  water 
company  '^ich  negotiations  declined  to 

In  view  of  the  establlslied  fact  that  the 
claim  of  plaintiff  In  error,  viz.  that  the  de- 
fendant in  error  had  elected  to  purchase  Its 
property  and  rights  under  the  dause  tn  the 
frandilses,  had  become  stale  and  that  It 
would  now  be  equitable  to  permit  the  plain- 
tiff in  error  to  assert  It  with  success,  the 
judgment  of  the  trial  oourt  must  be  affirmed ; 
and  it  is  BO  wdared. 

PAREER,  J.,  ctmcurs.  NDBUETTr,  Dis- 
trict Judge,  sat  in  the  bearing,  but,  having 
be&i  devated  to  the  United  States  District 
Bench  tor  New  Mexico  did  not  partldpate  in 
this  decision. 


HBRBST  V.  ROGERS.   (No.  1960.) 

(Supreme  Court  «f  New  Modoo.    April  16. 
1917,) 

(BvltabUM  hy  the  Court  J 

1.  Afpbal  ano  Ebbob  ^8028(3)— Failubb  to 
Ftlb  Tbaitscbipt  or  Rbcobo— Waives. 
The  failure  of  appellant  to  file  transcript  cS 
record  in  this  court  within  time  specified  by 
law  is  waived,  where  no  advantage  thereof  u 
taken  until  after  transcript  has  been  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2700.! 
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2l  Bzceptions,  Bni  of  *s»40{l)  —  Sbttub- 

aCBNT  AND  SlONINO— EXTENBIOH  OT  TiMX. 
Bills  of  oxceptions  muBt  be  settled  and  sign- 
ed on  or  before  ten  days  before  the  original  re- 
turn day,  unleas  time  tierefor  is  specifically  ex- 
toided.  Held,  eztendinB  timo  for  filing  com- 
plete transcript  ia  this  court  does  not  extend 
time  to  settle  and  sign  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  BxceptioDB, 
BUI  of.  Cent.  Dig.  H  44, IsTS?.] 

3.  EAsxMtptTs  <s=>42— Gbant  or  IiroxfiiiiT* 

EA8EUZNT— ENLABOEUINT. 

Assuming  that  grant  of  an  indefinite  ease- 
ment cannot  be  enlarged  or  cbang«d  beyond  its 
terms  as  subsegnently  defined  by  practical  con- 
struction, that  doctrine  has  no  application  in 
face  of  findings  of  trial  court,  which,  when  rea- 
souabl;  coastrued,  hold  0iat  no  practical  con- 
struction of  the  grant  was  made  by  the  parties. 

[Ed.  Note.— Fw  vQive  cum,  aaa  Basements, 
Cent  Dig.  i  97.] 

Appeal  from  District  Court,  Obavw  Coon* 
ty;  J.  T.  ICcOlnre,  Jndge. 

Action  between  James  B.  Hertwt  and  Wil- 
liam E.  Bogen.  Judgment  for  RogeiB,  and 
Herbst  appeals.  Affirmed. 

Held  &  Hervey,  of  Hoswell,  fior  appelant 
V.  S.  Bateman,  of  Roswell,  for  appellee. 

PARKER,  J.  [1]  1.  Appellee  has  moved 
to  strike  o\it  certain  portions  of  the  record 
and  to  dismiss  the  appeal  on  four  grounds, 
only  two  of  which  are  argued  or  supported 
by  brief.  He  insists  that  the  appeal  should 
be  dismiss^  because  the  transcript  of  record 
was  not  filed  until  after  the  return  day. 
There  Is  no  merit  In  that  contention.  While 
the  statute  (section  4490,  Code  1915)  requires 
ai^llant  to  file  the  transcript  of  record  in 
this  court  at  least  ten  days  prior  to  the  re- 
turn day,  this  requirement  was  waived  be- 
cause the  transcript  was  filed  prior  to  the 
taking  of  advantage  of  such  default  He 
further  Insists  that  this  cannot  be  the  rule, 
for  In  such  event  the  perfecting  of  the  ap- 
peal might  be  delayed  for  many  years.  The 
answer  to  that  contention  Is  that,  unless  the 
transcript  Is  filed  In  the  time  required  by 
law,  the  appellee  has  his  remedy  by  proffer- 
ing In  this  court,  before  such  default  is 
cured,  a  skeleton  transcript  and  motion  to 
docket  the  case  and  affirm  the  judgment  of 
the  trial  court.  Failing  to  do  this  or  taking 
any  action  with  reference  thereto  until  after 
the  transcript  has  been  filed,  appellee  lost 
any  right  he  might  have  had  by  his  own  lack 
of  action.  Amiljo  v.  Abeytla,  5  N.  M.  533, 
536,  23  Pac.  777;  Sacramento  Irr.  Co.  v. 
Lee,  15  N.  M.  567,  671,  113  Pac.  834;  Eagle 
M.  &  I.  Co.  V.  Lund.  15  N.  M.  696,  113  Pac. 
840. 

[J]  2,  The  other  proposition  argued  by  ap- 
pellee on  the  motion  is  Uiat  the  bill  of  ex- 
ceptions is  not  properly  before  the  court  for 
the  reason  that  the  same  was  settled  and 
signed  long  after  the  return  day  of  the  ap- 
peal, and  no  extension  was  ever  granted  for 
signing  and  settling  the  same. 


The  decree  was  rendered  on  Janoary  5, 
1916,  and  the  appeal  granted  therefrom  on 
January  10, 1916.  The  return  day  was  there- 
fore May  20,  1916,  hut  the  transcript  of  rec- 
ord must  have  been  filed  In  tiUa  court  oa  w 
betore  May  10,  1916.  Subeeqaent  to  tlu 
granting  of  the  appeal,  two  orders  were  en- 
tered by  the  trial  court,  one  extending  tlu 
time  to  "perfect  his  appeal  herein  and  file  a 
completed  transcript  in  the  Supreme  Court,'* 
the  other  extending  the  return  day  to  June 
20,  1916.  Ac^lee's  contention  is  that  ne- 
ther of  these  extension  orders  extended  the 
time  to  settle  and  sign  the  bill  of  exceptioas, 
either  qwdflcally  or  aatomatlcaUy  or  by  ne^ 
essary  Implication.  Aiq|)^laiit  riected  to  pn- 
ceed  by  way  of  bill  of  exceptions,  miier  sec- 
tiott  4495,  code  1915,  rather  than  by  certify' 
tog,  the  record  of  proceedings  by  tte  tzlil 
court  under  section  4493,  Code  1918.  Under 
our  practice  tbe  bill  of  exocfititHis  must  be 
settled  and  slgiled  at  least  ten  days  iHlor 
to  the  tefcnm  day,  flie  last  di^  opim  irtiUh 
the  transcript  may  be  filed  In  this  court  Un- 
der section  4606,  Code  1915,  tbe  time  In 
which  the  bill  of  exceptloos  most  be  settled 
and  signed  may  be  extended  by  tbe  district 
Judge,  inovided  Ota  amillcatlon  thwefor  is 
made  infior  to  ten  days  before  tbe  ntani 
day  of  aKwal.  Tbe  real  question  la 
whether  tm  extension  of  time  of  tbe  return 
day  and  t^e  day  ftw  iUlng  compete  tran- 
script in  this  court  automatically  extended 
the  time  to  settle  and  sign  the  bill  of  ezc^ 
tidns.  In  United  States  ▼.  Sena.  16  N.  M. 
187, 106  Pae  8SB,  Che  court  held  tbat  settling 
and  signing  the  bill  of  exceptions  subeeqnent 
to  tbe  time  qiecifled  by  law  ires  unauthor- 
ised. In  CSostUla  Land  &  Dev.  Oo,  v.  Allen. 
17  N.  H.  848,  8461,  128  Puc  TO.  it  was  Mid 
that  the  purposes  of  section  4480^  Code  1815, 
providing  for  an  extension  ot  time  to  flle  a 
complete  transcript  in  this  court,  and  sec- 
tion 4505,  Code  1915,  provldli^  for  extension 
of  time  for  settling  and  slgntog  Mils  of  ex- 
ceptions, were  entirely  different  The  court 
strongly  Intimates  In  that  case  that  If  a 
party  would  have  his  time  extended  for  set- 
tling and  signing  the  bill  of  exc^pti<Mi8,  he 
must  first  make  appUoatlon  therefor  within 
the  time  required  by  law,  and  that  the  conrt 
must  si)eclfically  grant  the  eitenri,on,  and 
that  extending  tlie  time  to  flle  a  complete 
transcript  In  this  court  does  not  automatical- 
ly extend  the  time  for  settling  and  slgnins 
the  bill  of  exceptions.  In  Pople  t.  Ortiur, 
161  Pac.  1110,  this  court  said: 

"The  statutes  govemiug  the  question  under 
couwderation  were  fully  ctmsidered  by  this 
court  in  the  case  of  CoBtilla  Lend  ft  Devdop- 
ment  Co.  et  al.  v.  Robert  AUea  et  ai.,  IT  N. 
M.  343,  128  Pac.  79,  and  it  was  there  pointed 
out  that  section  2  of  chapter  120,  Laws  1909, 
appearing  as  section  4400,  Code  1915,  wily  sn* 
thoriiefl  an  extension  of  time  within  wbidi  to 
file  a  complete  transcript,  and  under  this  sec- 
tion no  authority  exists  for  extending  the  tims 
for  settling  and  signing  the  bills  of  exeeptiona." 
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The  law  requires  the  application  to  be 
made  some  time  between  tlie  granting  of  the 
appeal  and  tea  days  prior  to  tbe  original  re- 
tnm  day.  The  fact  that  tbe  return  day  is 
extended  by  tbe  trial  coart,  by  tbe  extenskm 
of  time  to  file  a  complete  tranacrU>t.  in  this 
court,  or  otberwise,  Is  oitlrdy  without  bear- 
ing <m  the  question  as  to  whether  the  tlipe  to 
settle  and  sign  the  bill  of  ^cepUons  was 
extended.  The  record  In  the  case  at  bar  dis- 
closes that  the  bill  of  exceptions  was  settled 
and  signed  long  after  the  original  return 
day,  and  fails  to  disclose  any  order  extend- 
ing the  time  to  settle  and  sign  the  same- 
mierefore  the  bill  of  excei)tlona  must  be 
stricken  from  the  record. 

[3]  3.  The  only  questlwi  raised  on  the  mer- 
its of  this  case  by  tbe  ajwellant  la  contained 
In  the  second  asslgnm^t  of  error.  It  Is  as 
follows : 

"The  court  erred  In  hoMhig  and  decr«eSnf 
that  defendant,  having  fixed  the  idace,  manner, 
and  means  of  diverting  his  water  and  exercising 
his  riffht  and  enjoying  his  easement,  may  chance 
the  same  at  will  by  adding  a  further  and  dif< 
ferent  burden  to  the  servient  estate." 

In  1000  an  artesian  well  was  drilled  upon 
the  boundary  line  of  two  lots  situate  In  the 
North  Springs  Blver  addition  to  the  dty  of 
Roswell.  Thereafter  a  number  of  grants 
of  water  rights  therefrom  were  made,  one 
of  them  being  to  appellee's  Inmiedlate  pr^- 
eoessor  In  title.  That  grant  entitled  the 
grantee  to  water  from  said  well  sufficient  to 
fill  a  one-Inch  pipe,  but  was  otherwise  In- 
definite. Tbe  well  Is  situate  about  one  foot 
from  an  alley,  and  directly  across  the  alley 
lies  the  land  of  appellee.  The  same  water 
right  was  granted  to  appellee  as  was  grant- 
ed to  his  Immediate  predecessor  in  title. 
Shortly  before  the  bringing  of  this  suit  the 
appellee  learned,  by  Investigation,  that  his 
water  supply  from  said  well  came  from  two 
y^-lnch  pipes  connected  to  the  Carleton  %- 
Inch  pipe  which  crossed  bis  lan'd,  whldi  was 
In  turn  connected  to  a  three-lndi  feed  pipe 
on  the  well.  Believing  that  be  was  emtltled 
to  take  his  water  from  pipes  In  direct  con- 
nection with  the  well,  the  appellee  was  about 
to  make  anch  a  connection  when  enjoined  by 
the  appellant  Tbe  authority  cited  by  ap- 
pellant Is  to  the  general  efTect  that  after  the 
grant  of  an  Indefinite  easemmt  has  been 
made  definite  by  the  acts  of  the  parties,  no 
greater  burden  can  be  imposed  upon  the 
servient  estate  thereafter  without  Its  own- 
er's consent.  Some  of  tbe  cases  so  holding 
are  Onthnnk  v.  L.  S.  &  M.  S.  H.  R.  Co.,  71 
N.  T.  194,  27  Am.  Rep.  35;  Allen  v.  San 
Jose  I/.  &  W.  Co.,  92  Cal.  138.  28  Pac.  215, 15 
L.  B.  A.  93,  and  note;  Capen  v.  Garrison, 
193  Mo.  335,  97  S.  W.  368,  5  h.  R.  A.  (N.  S.) 
851,  and  note;  Cram  v.  Chase,  36  R.  I.  98,  85 
Atl.  642,  43  L.  H.  A.  (N.  S.)  824,  and  note; 
White  Bros.  &  Crum  Co.  v.  Watson,  64  Wash. 
666,  117  Pac.  497,  44  L.  R.  A.  (N.  S.)  254.  The 
trial  court  held  that  the  appellee  and  his 


predecesBora  In  title  haH  used  water  ttom 
tbe  well  for  more  than  ten  years;  but  that 
appellee  was  not  estopped  In  any  wise  by  his 
conduct  That  finding  necessarily  and  man- 
ifestly implies  that,  while  it  is  true  that 
appellee  did  use  or  take  water  from  tbe  well, 
still  be  did  not  exercise  his  election  under 
the  terms  of  tbe  implied  easement;  hence  is 
free  now  to  make  his  election  as  to  tbe  man- 
ner and  mode  of  conveying  his  water  from 
the  well  to  his  land  under  the  terms  of  the 
grant.  In  view  of  the  fact  that  there  has 
been  no  practical  construction  of  the  ease- 
ment or  grant  by  appellee,  or  his  predeces- 
sors in  title,  the  jud^ent  of  the  trial  court 
was  evIdenUy  correct  There  Is  substantial 
evidence  to  sustain  that  fln'dlng,  and  the 
contention  of  appellant  Is  obviously  inap- 
plicable to  tbe  facts  of  tbe  case. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed ;  and  it  la  so  ordered. 

HANNA,  a  J.,  and  BOBBRTS,  3^  CQQCor. 


SEXniRITY  INV£}STM£NT  &  DBVSIX^- 
MKNT  CO.  V.  CAPITAL  OITY  BANK. 
(No.  2028.) 

(Supreme  Oonrt  of  New  Mexico.    April  12, 

1917.) 

(8yllalu$      the  Court.} 

QniiTiNa  Title  «=»38— Answbb  ob  Countbb- 
CLAiM— Judgment  Cbeditob  ob  Assignee. 
Neither  a  judginent  creditor,  nor  his  as- 
signee, can  maintain  an  answer  or  counterclaim 
in  a  suit  to  quiet  title  under  soctiws  4387  and 
4388,  Code  1915. 

[E3d.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  $  80.] 

Appeal  from  District  Court,  Santa  F6 
County;  G.  A.  Richardson,  Judge. 

Suit  to  quiet  title  by  the  Security  Invest- 
ment &  Development  Company  against  James 
W.  Norment  and  others.  In  which  the  Capi- 
tal City  Bank  appeared  and  filed  answer  con- 
taining a  counterclaim  and  sought  to  have  its 
lien  declared  prior  to  the  estate  of  the  plain- 
tiff. From  an  order  striking  its  appearance 
and  answer  from  tbe  files,  the  Capital  City 
Bank  appeals.  Afflrmed. 

S.  B.  Wright,  of  SaptR  Fe.  for  appellant 
J.  H.  Grist  of  Santa  F6,  for  appellee. 

PARKER,  3.  This  la  a  sidt  to  Quiet  title 
to  certain  lands  In  Santa  F6  county,  brought 
by  tbe  Security  Investmient  ft  Developmeiit 
Company,  a  corporation,  against  Jamea  W. 
Norment  the  county  of  Santa  unknown 
<^mant8,  and  unknown  owners.  The  Capi- 
tal City  Bank  appeared  and  filed  an  answer, 
containing  a  counterclaim,  and  praying  that 
its  lien  be  declared  prior  and  paramount  to 
the  estate  oi  the  plaintiff.  The  rights  of  the 
Capital  City  Bank,  the  appellant  here,  were 
based  upon  an  assignment  of  a  certain  Judg- 
ment rendered  against  James  W.  Norment 
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plaintiff's  Immediate  grantor,  tbe  assignment 
liaTiDg  been  made  and  a  copy  of  tbe  tran- 
script of  Judgment  having  been  filed  in  the 
office  of  the  county  clerk  of  Santa  F6  county 
prior  to  the  conveyance  of  the  lands  involv- 
ed from  Norment  to  the  plaintiff,  the  appel- 
lee. The  trial  coart,  upon  the  motion  of  ap- 
pellee, entered  an  order  striking  tbe  appear- 
ance and  answer  of  appellant  fr<»n  tbe  flies, 
the  ground  for  audb  action  being  that  appel- 
lant had  no  interest  in  the  subject-matter  of 
tbe  litigation  sufficient  to  maintain  Its  de- 
fense  or  counterclaim.  From  tbat  action  the 
appellant  ajipealed. 

1.  The  sole  question  on  this  appeal  Is 
whether  the  appellant  has  sufficient  interest 
in  the  subject-matter  to  maintain  bis  defense 
and  counterclaim,  it  takes  tbe  position  tbat 
it  has  an  interest  as  well  as  a  claim  in  tbe 
premises  ta  dispute  by  virtue  of  Its  lien. 
Tbe  Uen  was  acquired  under  section  8079, 
Code  191S.  Section  4387,  Code  1915,  tbe 
statute  under  wfaleb  this  suit  was  brought, 
provides  tbe  following: 

"An  action  to  determine  and  qoiet  the  title 
of  real  property  may  be  brought  by  any  one 
having  or  miming  an  interest  therein,  whether 
in  OF  oat  ot  ^ossewoa  ot  the  same,  against  any 
person  claiming  title  thereto." 

Section  4388.  Code  1916,  provides  tot  the 
procedure  for  such  suits,  and  requires  the 
complaint  therefor  to  contain  certain  mat- 
ters, and  tbat  certain  classes  of  persons  ^all 
be  made  parties  defendant.  The  plaintiff  Is 
required  to  set  fortb  the  nature  and  extent 
of  his  estate  in  tbe  premises,  allege  adverse 
claims  to  the  estate  on  the  part  of  defend- 
ants, and  pray  for  the  establlsbment  of  bis 
estate  against  such  adverse  claims.  It  fur- 
ther provides: 

"Any  or  all  persons  whom  the  plaintiff  allies 
in  his  complaint  he  is  InfiMrmea  and  believes 
make  adverse  dalm  to  the  estate  ot  the  plaintiff 
*  *  *  and  all  unknown  perscms  wno  m^ 
daim  any  interest  or  title  adverse  to  plaintiff, 
may  be  made  parties  defendant.    *   •   •  »• 

If  a  person  having  a  general  lien  on  the 
premises  In  dispute  may  properly  come  tn 
and  plead  as  a  defendant  and  set  up  that 
Uen  Interest  as  an  estate  adverse  to  the  es- 
tate and  title  of  the  plaintiff,  and  may  also 
plead  a  counterclaim  based  upon  such  Hen, 
then  the  contention  of  appellant  must  be  sus- 
tained ;  otherwise.  It  must  be  denied.  The 
appellant  cites  a  number  of  cases  wblcb  it 
asserts  sustains  Its  contentlou,  chief  among 
them  being  the  case  of  Ormsby  v.  Ottman, 
85  Fed.  402,  29  C,  C.  A.  295,  by  Sanborn,  J.; 
but  the  decision  of  the  territorial  Supreme 
Court  In  Stanton  v.  Catron.  8  N.  M.  365,  374, 
45  Pac.  884,  890,  controls  oar  decision  In  this 
case.  In  tbat  case  the  plaintiff  brougbt  a 
creditor's  bill  and  on  appeal  attempted  to 
sustain  bis  suit  upon  the  theory  that  be 
could  maintain,  under  tbe  pleadings,  a  suit 
to  quiet  title.  Tbe  court,  in  disposing  of  this 
contention,  referred  to  section  2214,  C.  I* 
1884,  which  is  identical  with  section  4887, 


Code  1916.  .It  held  tbat  tlw  statute  did  not 
contemplate  a  controTeny  between  conflict 
ing  ItoiB,  w  belfween  a  Jn^ment  credltot 
and  a  pnrdiaaer,  and  tliat  the  plaintiff  mtut 
have  an  interest  greater  than  a  Uen  Intoest 
The  court  said: 

"The  bin  In  this  case  riiows  the  complainant 
to  be  a  judgment  ixeditor  daiming  a  guenl 
lien,  by  virtue  of  his  jodgmoitt  upon  the  lands 
in  controversy.  No  title  to  the  property  is  as- 
serted. What  relation  does  a  Jnagment  creditor 
bear  to  the  land  of  the  debtor  npon  whiA  he 
has  a  general  lien  by  virtue  of  his  judgment? 
Not  that  of  an  owner  of  the  property,  or  one 
having  an  Interest  or  right  in  the  title  to  tlie 
land  Itself,  but  simply  tbat  of  a  graieral  lien 
upon  the  lands,  which  confers  upon  the  jad<- 
ment  creditor  the  right  to  levy  upon  and  sell 
the  same  to  the  exclusion  of  other  adverse  in- 
terests subsequent  to  the  judgment.  The  title 
to  the  land  is  not  transteired  by  the  judgm«it 
from  the  judgment  debtor  to  tbe  judgment 
creditor,  but  remains  in  the  judgment  defend- 
ant. Other  judgment  creditors  iiay  levy  upon 
the  land  and  sell  it  T%e  debtor  may  sdl  and 
dispose  of  the  land  and  pass  title  thereto  in 
any  way  be  sees  fit,  subject,  of  course,  to  tbe 
ri^ts  of  the  creditor  under  the  lien  of  bis  judg- 
ment Hie  judgment  creditor  is  simply  vested 
with  tbe  power  to  make  the  general  lien  of  lus 
judgm^t  effective  in  pursuing  the  remedy  which 
the  law  gives  in  issuing  raecution,  levy,  end 
sale  ot  the  land.  By  following  up  dfligently 
the  muedy  which  the  law  has  given  him,  be  may 
thus  vest  himself  with  a  title  in  the  specific 
land  on  wtiidi  theretofore  he  had  only  a  general 
lien.  Uotil  this  is  dMie  no  tide  to  the  land 
passes  to  or  is  vested-  In  him.  His  Judgment  is 
simply  a  link  In  the  dialn  wUdi  may  be  lagdi- 
ened  into  a  title  in  bis  bvor.  This  view  we 
understand  to  be  sustained  by  the  Supreme 
Court  In  the  case  of  Oonard  v.  Atlantic  las. 
Co.,  1  Pet.  386,  433  [7  U  Ed.  180]:  Brown  v. 
Pierce,  7  WaU.  207  [19  L.  Ed.  134];  1  Blaek 
on  Judgmoits,  I  400,  and  cases  cited:  Tooag 
V.  Templeton  [4  Ia.  Ann.  264]  00  Am.  Dea 
563." 

The  principles  set  out  in  that  case  are 
controlling  here.  The  appellant  Is  tbe  case 
at  bar  had  no  standing  before  tbe  court  hi 
tbe  suit  to  quiet  title,  because  Its  right  and 
Interest  in  the  premises  was  based  upon  a 
judgment  lien  which  does  not  constitute  ti- 
tle; nor  Is  such  claim  within  the  purview  of 
the  statute.  Its  connterclalm  is  likewise 
without  merit  in  this  suit 

The  trial  court  therefore  properly  struck 
Its  appearance  and  answer  and  counterclaim 
from  the  files,  and  the  Judgment  of  the  trial 
court  la  therefore  afDnned«  and  It  Is  sd  o^ 
dered. 

HANNA.  a  J.,  and  ROBERTS,  J.,  voaeat. 


STATU  ex  rd.  MEYERS  00.  v.  BAYNOUDS, 
Judge.  <No.  1987.) 

(Supreme  Qourt  of  New  Mexico.   Mardi  22, 
1917.) 

(Bi/Uabua  by  the  OourtJ 

1.  OoNffrrrunoNAt    Powebs    or  Supbivg 

Court. 

By  section  3  of  article  6  of  our  Oonstitutitn 
there  is  conferred  upon  the  Supreme  Court  a 
superlnt^ding  control  over  all  inferior  coarts 
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and  the  power  to  inBue  writs  of  mandamuB,  er- 
ror, prohiblti(»i,  habeas  corpus,  certiorari,  in- 
jonctioD,  end  all  other  writs  necessary  or  prop- 
er for  the  complete  exercise  of  its  jurisdiction. 

2.  Appial  aitd  Ebbob  (gs»946— Dibcbetion  or 
Trial  Court  —  Review  —  Constitutional 

FaoTISIONS. 
In  all  matters  resting  within  the  Jarisdic- 
tion  of  an  inferior  court,  and  upon  which  it  has 
acted  in  a  judicial  capacity,  tms  court  will  re- 
fuse to  review  its  proceedings  or  to  reTlse  its 
rulings  in  the  absence  of  a  showing  of  gross 
abuse  of  discretion,  or  inadequacy  of  remedy  by 
appeal. 

[Ed.  Nota— For  other  cases,  see  Apoeal  and 

Error,  Cent.  Dig,  S  3812.] 

Koberts,  J.,  dissenting  in  part 

Origtnal  mandamus  by  tbe  State  of  New 
Mexico,  on  relation  of  the  M^era  Oompany, 
against  ^rtrert  F.  Baynolds,  Judge,  etc 

Bale  discharged. 

This  is  an  action  In  mandamus,  brought  In 
this  court  on  the  relation  of  the  Meyers 
Company,  against  Hon.  Herbert  F.  Raynolds, 
dlatrtctjudge  of  the  Second  Judlrial  district. 
The  petition  for  the  writ,  without  referring 
to  formal  matters,  la  predicated  upon  the 
following  facts: 

On  April  8.  1914,  a  complaint  was  filed  In 
the  district  court  of  Bernalillo  county  by 
Ernest  Meyers  against  the  Meyers  Company. 
About  a  year  later  an  amended  complaint  In 
the  same  cause  was  filed,  which  was  siibse- 
qoently  demurred  to;  the  demurrer  being 
OTerroted.  The  cause  of  action  sued  on  was 
predicated  upon  the  fact  that  the  Meyers 
Company  had  been  carrying  on  its  books  for 
wme  time  a  credit  in  favor  of  Alex  D.  Shaw 
&  Co.,  of  New  York,  of  $001:88,  which.  It  was 
claimed  by  Etrnest  Meyers  was  not  a  legal 
liability  of  the  Meyers  Company,  and  at  the 
time  when  he  sold  his  interest  In  said  com- 
pany he  provided  by  a  contract  between  him- 
self and  the  purchasers  of  his  Interest  that, 
whoever  the  Meyers  Company  should  there- 
after be  released  from  liability  to  the  said 
8haw  ie  Co.  for  the  balance  carried  on  the 
books,  that  such  amount  should  be  credited  to 
himself,  and  that  he  should  thereafter  be 
entitled  to  demand  and  receive  such  amount, 
but  that  he  should  not  be  entitled  to  demand 
or  rec^ve  payment  thereof  until  the  claim 
of  said  Shaw  &  Co.  had  been  "legally  ex- 
tinguished or  abandoned."  The  complaint 
filed  by  Mr.  Meyers  asserted  that  the  claim 
bad  been  legally  extinguished,  in  that  it  was 
barred  by  the  statute  of  limitations,  and 
that  Shaw  &  Co.  bad  assigned  "any  claim 
It  may  have  had"  In  the  said  stun  to  the 
plaintiff,  Ernest  Meyers,  the  plalntlCF  there- 
fore seeing  to  recover  the  amount  of  this 
account,  which  had  been  carried  on  the  books 
of  Meyers  &  Co.  as  a  balance  due  Shaw  &  Co. 

Issue  was  Joined  by  the  filing  of  an  an- 
swer, and  the  cause  proceeded  to  trial  be- 
fore a  jury.  During  the  course  of  tbe  trial 
Frauds  E.  Wood,  attorney  for  tbe  Meyers 
Company,  Introduced  In  evidence  a  release 


signed  by  Ernest  Meyers  In  favor  of  Shaw 
&  Co.,  and  In  this  connection  It  Is  asserted 
that  In  so  d{^ng  he  made  representations  con- 
cerning the  character  of  this  release  which 
amounted  to  fraud,  and  that  at  the  time  he 
had  knowledge  of  the  fact  that  the  release 
was  of  no  validity,  force,  or  ^ect. 

Thereafter,  at  the  dose  of  the  defendant's 
evidence,  Mr.  Wood  moved  the  court  to  di- 
rect a  verdict  in  favor  of  the  defendant  on 
the  following  grounds:  First,  that  the  con- 
tract sued  on  was  neither  made  nor  ratified 
by  the  defendant;  second,  assuming  that  it 
had  been,  the  dalm  of  Shaw  &  Co.  had  nev- 
er been  l^lly  discharged  or  abandoned, 
but  on  the  omtrary,  still  existed  as  binding 
as  It  had  ever  been;  third,  that  the  com- 
plaint showed  no  indebtedness  of  the  Meyers 
Company  to  the  plaintiff;  and,  fourth,  that 
the  plalntlfTs  claim  had  been  settled,  satis- 
fied, and  discharged. 

This  motion  was  sustained  by  the  court, 
and  a  verdict  directed  for  the  defendant 
Plaintiff  promptly  filed  a  motion  for  a  new 
trial,  and  later  a  supplemental  motion,  nei- 
ther of  which  motions  were  acted  upon  at 
that  term.  A  new  trial  was  subsequently 
granted,  but  the  court's  attention  being  di- 
rected to  the  question  of  Jurisdiction  to 
grant  a  new  trial  at  that  time,  the  order 
was  set  aside. 

At  the  following  term  of  the  court  the 
plaintiff  filed  a  further  motion,  setting  up 
that  the  defendant  had  procured  the  alleged 
release  from  Meyers  by  false  and  fraudul^t 
representation,  and  that  the  plaintlfTs  at- 
torney had  offered  it  In  evidence  with  fall 
knowledge  of  such  representationB. 

A  motion  to  strike  tbla  latter  motion  was 
Interposed,  and  the  matter  came  on  to  be 
heard  before  tbe  court  upon  the  two  motions 
on  April  22,  1916,  at  which  time  the  district 
court  made  an  <n^r  setting  aside  the  ver- 
dict and  granting  a  new  trial,  upon  the 
ground  that  the  release  oSeieA  In  evidence 
was  offered  as  proof  of  payment,  and  that 
such  offer  a  ^nd  upon  the  court,  be- 
cause defendant's  attorney  knew  Uiat  Hie 
claim  had  not  been  actually  paid,  niere- 
after  the  Meyers  Oompany,  Uirongh  its  coun- 
sel, Mr.  B.  R.  Wright  interposed  a  motion  to 
vacate  and  set  aside  the  order  setting  aside 
the  verdict  and  ordering  a  new  trial,  and 
for  a  jDdgmoat  in  favw  of  the  defendant  up- 
on the  verdict  of  the  Jury  previously  render- 
ed, upon  the  following  grounds:  That  the 
facts  before  the  court  and  appearing  from 
tbe  record  and  papers  on  file  In  the  case, 
and  the  facts  occurring  on  trial  thereof,  as 
appears  from  the  minutes  of  the  olficial 
stenographer  reporting  the  case,  show  that 
the  court  was  compelled  by  the  record  and 
the  testimony  given  upon  such  trial  to  direct 
a  verdict  in  favor  of  the  defendant;  that 
the  verdict  was  predicated  upon  the  ground 
that  the  contract  sued  upon  was  not  the 
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contract  of  tbe  defiwdant,  nw  ratified  nor^ 
ad<qpted  It;  tbat  it  it  wwe  tbe  contract 
of  the  defraidant  It  concliiMTel7  appeared 
from  the  record  that  tbe  dalm  ot  Shaw  ft 
Oo.  against  the  Altera  Company  had  new 
been  legally  dlatibarged  or  abandoned  accord- 
ing to  the  terma  of  the  contract  annexed  to 
the  ennplalnt;  that  the  facta  before  the 
court  when  It  aet  atdde  the  verdict  npon  the 
groiind  of  fraudolent  tmpoaltlon  on  tbe  coart 
were  wfa<rfly  Insoffldent  in  matter  of  law 
to  warrant  the  conrt  In  finding  tbat  any 
fraud  or  Imposition  was  iwactlced  npon  the 
conrt  In  said  caae;  ttutt  the  granUiv  of  said 
motion  waa  a  grosa  and  nnwarranted  ajuae 
of  discretion  and  nnauthorlMd  exercise  of 
power ;  that  the  court  upon  the  facts  before 
It  had  ndther  power  nor  discretion  to  set 
aside  tbB  verdict  and  kward  a  new  trial  of 
said  cause,  and.  even  If  tbe  court  n^aunder- 
stood  cx  waa  misled  or  decetved  by  tlie  facta 
set  fcwth  In  its  opinion,  the  conrt  wotdd  still 
be .  compelled  upon  the  record  as  presented 
to  bave  directed  a  verdict  for  tUs  defendant 
npon  other  questlona;  and,  lastly,  because 
tbe  onnplalnt  In  said  cause  failed  to  state 
any  cauae  of  acUon. 

The  petition  for  the  writ  concludes  with  a 
general  allegation  tbat  petitioner  la  without 
a  speedy,  adeQuato,  or  any  ranedy  at  law 
to  compel  tbe  court  to  enter  a  Judgment  In 
Ita  ftivor  npon  the  v^^ct  of  the  Jury;  that 
It  Is  oomp^ed  without  warrant  or  authority 
of  law  to  submit  to  a  further  trial  of  the 
cauae,  the  court  being  without  right  or  dis- 
cretion to  grant  tbe  motion  of  the  plaintiff 
for  a  new  or  farther  trial,  and  tbat  tbe 
exercise  of  ancb  asserted  right  by  the  court 
constitutes  gross  abuse  of  power  or  discre- 
tion, if  any  such  discretion  existed  In  the 
court;  that  the  record  in  the  case  fails  to 
show  that  the  court  was  warranted  on  the 
facts  In  finding  tbat  any  fraud  or  imposition 
bad  been  practiced  upon  the  court,  for  which 
reason  the  petitioner  is  entitled  to  the  Judg- 
ment upon  tbe  verdict  of  the  jury. 

It  does  not  appear  from  the  petition  for 
the  writ  that  the  last-mentioned  motion  of 
petitlwer,  seeking  the  setting  aside  of  tbe 
order  setting  aside  the  verdict  of  the  Jury, 
has  ever  been  disposed  of  the  district 
«>urt. 

The  return  of  tbe  district  Judge^  so  far  as 
it  is  necessary  for  us  to  give  consideration 
thereto,  denies  tbat  relator,  the  Meyers  Com- 
pany, is  without  Bpeedy  and  adequate  remedy 
at  law,  and  sets  up  certain  facts  upon  which 
tbe  court  predicated  Its  conclt^ion  that  the 
directed  verdict  had  been  obtained  by  reason 
of  the  fraudulent  conduct  of  attorney  for  the 
defendant,  asserting  that  tbe  said  release 
waa  believed  by  the  trial  court  to  be  a  twna 
fide  release  and  proof  of  tbe  payment  of 
said  claim  of  plaintiff  against  tbe  defendant, 
as  It  was  so  represented  to  be  before  the 
court  end  Jury  by  the  said  Francis  Wood, 
and  tbat  tbe  district  Judge,  relying  npon 
aucb  r^resentationa,  directed  tbe  verdict  re- 


f»red  to  for  the  defendant,  whldk  wu  nib* 
sequently  returned,  and  whidi  waa  afte^ 
wards  set  aside  upon  the  motion  Interposed 
by  counsel  tor  plalntUC,  wbueln  It  wu 
dialled  that  the  aaid  counsel  for  defoidiiit 
bad  perpetrated  fraud  npon  tbe  conrt 

Tbe  honorable  district  jji&ge,  in  0»  flnal 
paragraph  of  this  return,  asserts  that  the 
motion  to  vacate  and  set  aside  tbe  Instnicted 
verdict  was  called  for  bearing  before  him  ai 
judge  of  the  Second  Judicial  district  of  New 
Mexico,  wUbhi  and  for  the  county  ot  Betna- 
liUo,  and  that  respraident,  as  Jndge  at  said 
court,  and  after  considolne  tbe  affldarits 
filed  by  the  plaintiff,  bearing  Qie  argument  of 
counsd,  and  considering  the  brief  filed  by  tbe 
remwctlve  parties  and  by  Francis  B.  Wood  in- 
dividually, granted  said  motion  to  vacate  and 
set  aside  tbe  instructed  verdict,  and  relnatat- 
ed  tbe  cause  nptm  the  ground  Uiat  tbe  said 
verdict  was  procured  tbzougbi  tbe  deceit  and 
fraud  knowingly  and  Intentionally  practiced 
upon  the  court  by  the  aaid  Francis  B.  Wood  aa 
attorney  for  tbe  defmdant,  all  of  lAlch  re- 
q^ondent  alleges  were  Judicial  acte  of  tbe 
district  court  of  the  Second  Judidal  district 
of  New  Mexico. 

Renehan  &  Wright,  of  Santa  and  Ha^ 
ron  ft  Wood,  of  Albnqu^ue,  tor  relator.  H. 
C.  MUI«r,  of  El  Paso,  Tex.,  for  respondent 

HANNA,  C.  J.  (after  stating  tbe  facts  as 
above).  From  the  statement  of  facts  It  ap- 
pears tbat  relator  seeks,  by  mandamus,  to 
compel  tbe  district  Judge  of  the  Second  Judi- 
cial district  for  the  county  of  Bemallllo  to 
sign  and  enter  Judgment  in  his  ftivor  upon 
tbe  verdict  of  the  Jury  rendered  by  satd 
court's  direction  at  the  ManAi,  1915,  term  ot 
said  court. 

[1]  By  section  S  of  article  6  of  our  Con- 
stitution there  Is  conferred  upon  tbe  Supreme 
Court  a  superintending  control  over  all  In- 
ferior courts  and  the  power  to  Issue  writs  of 
mandamus,  error,  prohibition,  habeas  corpna, 
certiorari,  injunction,  and  all  otber  writs 
necessary  or  proper  t<a  tbe  complete  exerdae 
of  Its  Jurisdiction. 

[2]  The  Constitution  of  the  state  of  Wis- 
consin contains  a  provision  similar  to  ttt&t 
of  ours,  which  has  been  construed  by  the 
Snprone  Conrt  of  Chat  state,  some  members 
of  that  court  holding  that  the  power  of  6upa> 
intending  control  is  unlimited  and  unre- 
strnlned ;  that  It  extends  to  Judicial  and 
ministerial  errors ;  tbat  it  includes  control  of 
the  proceedings  of  Inferior  courts;  that  said 
eourt  may,  up<m  writs  framed  by  itself  to 
meet  the  special  pnri^oae  and  in  tbe  natun 
of  writs  of  mandamus,  direct  the  vacation  ot 
orders  erroneously  made,  may  direct  the  in- 
ferior conrt  to  proceed  in  a  legal  and  prop- 
er manner,  and  may  control  dlsfretlon  of  tbe 
Inferior  court,  where  that  discretion  has  been 
nhuiieil.  in  Ibe  denial  of  legal  rights.  It  b3< 
also  been  held  some  of  tbe  judges  that 
the  power  ext»ida  to  correcting  errors  lo 
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judicial  proceedings  •Wbsm  It  Is  necessary 
to  prereot  Injustice  and  tlie  demand  Is  argent 
and  will  not  admit  of  delay.  Bailey  on 
Habeas  Ckrrpns,  p.  862 ;  State  ex  Tel.  Umbreit 
V.  Helms,  136  Wis.  432,  118  N.  W.  168. 

Tbe  leading  case  In  Wisconsin  upon  the 
subject  Is  State  ex  rel.  v.  Johnson,  103  Wis. 
501,  79  N.  W.  1081,  61  L.  R.  A.  33.  To  the 
last  citation  Is  appended  an  extensive  note 
where  numerous  authorities  are  collected, 
considering  the  various  phases  of  tbe  ques- 
tion. 

In  this  Wisconsin  case  It  Is  held  that  undei 
the  superintending  power  given  tbe  Supreme 
Court  by  the  Conatltntlon  that  court  may  by 
mandamus  compel  an  Inferior  court  to  per- 
form a  duty  Imposed  by  statute  which  Is  not 
discretionary  In  Its  nature,  and  may  also 
compel  action  In  cases  where  discretion  Is 
to  be  exercised,  when  It  clearly  appears  such 
discretion  hks  not  been  exercised,  or  that 
action  has  been  taken  In  manifest  disregard 
of  duty  or  without  semblance  of  legal  power, 
and  where  It  farther  appears  that  there  Is 
no  remedy  by  appeal,  or  that  such  remedy, 
If  existing,  Is  entlr^y  Inadequate,  and  the  ex- 
igency Is  of  such  an  extreme  nature  as  to 
justify  the  InterpositlOTi  of  such  extraordi- 
nary su[>erlntendlDg  power.  See,  also,  State 
V.  Judge  of  Civil  District  Court,  62  La.  Ann. 
1275,  27  South.  697,  61  L.  B.  A.  71 ;  People  v. 
Court,  27  Colo.  405,  61  Paa  592,  51  L.  B.  A. 
106 ;  State  ex  rel.  v.  Judge,  eta,  35  Ia.  Ann. 
873. 

The  foregoing  statment  from  the  Wiscon- 
sin case  of  State  ex  rel.  v.'  Johnson  is  no 
more  than  a  broad  statement  of  the  general 
principles  governing  the  Jurisdiction  of  the 
Supr»ne  Court  In  the  exerdse  of  its  superin- 
tending control.  Like  all  other  statements 
of  general  prlndifles,  the  application  there- 
of  to  concrete  cases  presents  much  difficulty. 
In  most  of  tbe  cases  to  which  our  attention 
baa  been  directed  the  court  has  considered 
the  matter  from  but  one  standpoint,  and  has 
applied  bnt  one  portion  of  the  rule  which 
has  been  broadly  stated  supra.  The  Wiscon- 
sin cases  referred  to  are  of  particular  value 
in  our  consideration  of  this  question,  by  rea- 
son of  the  fact  that  they  cover  the  entire  field 
of  the  question  of  superintending  control 
by  the  superior  over  the  Inferior  tribunal. 

Later  cases  are  collected  in  a  case-  note 
found  ap[>ended  to  the  case  of  State  ex  rel. 
Francis  E,  McOovem  v.  Orren  T.  Williams, 
136  Wis.  1,  lie  N.  W.  225,  20  R.  A.  (N.  S.) 
941. 

From  the  statements  of  the  general  rule  as 
announced  in  tbe  WIsc(msin  case.  State  v. 
Johnson,  supra,  it  is  evident  tbat  this  court 
In  tbe  exerdse  of  its  superintending  control 
could  by  mandamus  direct  the  district  conrt 
to  act,  eyen  though  the  right  to  obtain  a  re- 
view by  appeal  or  writ  of  error  existed,  where 
such  remedy  la  entirely  inadequate,  but  In 
this  case  there  is  no  attempt  to  do  more  than 
assart  tliat  Uie  rauedy  by  ai^te&l  Is  Inade- 
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quate,  no  showing  as  to  the  allied  Inade- 
quacy of  the  remedy  being  attempted  or 
made. 

For  this  reason  we  condude  tbat  the  dr- 
cnmstances  do  not  justify  IJie  Issuance  of  ttie 
writ  applied  for. 

We  do  not  understand  that  It  is  contended 
by  relator  that  there  was  no  Jurisdiction  in 
the  district  court  to  enter  the  order  vacate  ' 
Ing  the  verdict  of  the  jury.  This  seems  to 
be  admitted.  A  careful  examination  of  the 
petition  and  the  argument  of  counsel  seems 
to  Indicate  that  the  essential  objection  of  re- 
lator is  based  upon  the  alleged  absence  of 
right  or  discretion  In  the  district  court  to 
grant  the  motion  of  the  plaintilt  for  a  new 
or  further  trial,  and  that  the  exerdse  of 
such  asserted  right  constitutes  a  gross  abuse 
of  such  power  or  discretion. 

The  argument  of  counsel  la  primarily  di- 
rected to  the  point  that  the  action  of  Mr. 
Wood  in  Introducing  the  evidence  In  question 
did  not  constitute  a  perpetration  of  fraud. 
It  Ijecomes  a  question  of  fact  and  is  argued 
as  sudi.  Affidavits  pro  and  con  were  Intro- 
duced, all  of  which  were  twfore  the  court, 
and  In  his  conclusion  he  has  resolved  this 
question  against  the  contaatlon  of  relator. 
In  so  doing  he  has  doubtless  exercised  Judl- 
dal  discretion,  and  if  sndi  discretion  was 
abused  his  action  is  subject  to  review  by 
appeal. 

We  have  examined  the  entire  record  before 
us  carefully  without  flndhag  the  condition 
which  is  argued  to  exist  by  the  relator, 
namely,  that  there  was  no  evidence  of  fraud. 
Our  conduslon  is  to  the  contrary. 

In  view  of  these  conditions  we  are  under 
the  necessity  of  holding  that  tbere  is  no 
merit  in  relator's  contention  that  a  gross 
abuse  of  Judldal  discretion  has  been  present- 
ed for  our  consideration.  This  being  our 
opinion  and  conduslon.  the  rule  must  be  dis- 
charged ;  mA  it  Is  so  ordered. 

PAROIB.  J.,  concurs. 

ROBERTS,  J.  (dlssentiuff  in  part).  If  by 
the  majority  opinion  it  Is  the  purpose  to  frt- 
low  the  rule  adhered  to  In  Ulssouri  (Smith 
ft  Keating  Imp.  Co.  v.  Wheeler,  27  Mo.  App. 
16,  and  cases  dted),  and  to  bold  that,  where 
a  trial  court  improperly  grants  a  new  trial, 
the  complaining  party  may  protect  his  right 
by  excepting  to  the  action  of  the  court;  and 
taking  no  further  part  In  the  cause  until 
final  judgment  is  entered  against  him,  appeal 
to  this  court,  and  secure  a  review  of  the  ac^ 
tlon  of  the  court  In  awarding  a  new  trial,  ' 
I  can  concur ;  for  I  believe  the  form  of  the 
remedy  is  not  bo  Important  so  long  as  a  rem- 
edy is  afforded.  I  do  not  agree  that  relief 
should  be  d^ed  merely  because  the  petition- 
er has  failed  to  point  out  wherein  the  remedy 
by  appeal  Is  Inadequate.  The  right  to  review 
the  action  of  the  court  In  setting  aside  the 
verdict  by  aKMol  either  exists  or  does  not 
exist  If  there  is  no  sndi  ri^t,  the  allega- 
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tlon  in  tbe  petition  tbat  *^et]ttoiier  la  wltti- 
ont  a  speedy,  adequate  or  any.  ranedy  at 
law,"  la  suflioirat  to  invoke  the  remedy,  if  it 
be  true,  as  alleged,  tbat  no  fraud  or  decep- 
tion was  practiced  upon  the  court  and  no  evi- 
dence of  such  fraud  appears. 

While  thus  ctmcurrinff  in  tbs  statemoit 
of  the  law  apidlcable  to  this  case,  for  tbe 
reason  above  stated,  I  cannot  ^ve  my  assent 
to  the  OHuAi»lon  uprai  tbe  facts  as  set  tottb. 
In  tbe  majority  tq^inlon.  In  view  of  tbe  rule 
of  law  announced  by  the  majority  of  the 
court,  no  discussion  of  the  facts  was  neces- 
sary, but  because  the  <q;tlnlon  sets  forth  the 
views  of  the  majority  aa  to  the  facts,  I  be- 
lieve I  would  be  shilling  my  duty  if  I  fiilled 
to  set  forth  my  view  In  regard  thereto, 
formed  from  a  careful  and  palnatafclng  con- 
sideration of  the  record. 

In  this  connection  and  before  proceeding 
further,  I  desire  to  state  that  X  do  not  enter- 
tain the  slightest  doubt  as  to  the  honesty 
of  purpose  and  good  faith  ot  Judge  Bay- 
nolds  in  setting  a^e  tbe  verdict,  but  I  do 
believe  tbat  be  mtertalned  an  erroneous  view 
as  to  the  pn^riety  of  Ur.  Woods'  action  and 
motive  In  offering  in  evldenoe  the  release  in 
question. 

In  order  that  my  vlewp<^t  may  be  more 
clearly  understood,  it  la  perbai^  advisable 
that  I  should  state  the  facts  as  I  gather 
them  ^m  the  record  in  this  case. 

In  the  year  1912  Ernest  Meyers,  of  Al- 
buquerque, owned  all  the  capital  stock  in  a 
coitKwatian  capitalised  at  $30,000  engaged 
In  tbe  Uquor  business  tn  that  dty.  In  the 
month  of  January  he  entered  into  a  con- 
tract with  Aipbons  Ifatbiew  and  Stephen  E. 
Boehl  by  the  terms  ot  wblch  be  sold  to  said 
parties  two-thirds  of  such  capital  stock, 
which,  course,  gave  than  control  and 
management  of  tbe  company.  The  contract 
was  In  writing,  and  was  carefully  drawn  by 
BkUlfnl  lawyers,  and  contained  extensive  pro- 
visions specifically  prescribing  the  rl^ts  and 
duties  of  the  respective  parties  as  stoddudd- 
ers  In  such  company.  Anumg  other  provi- 
sions tbe  contract  contained  the  following 
provlidon : 

"The  Meyers  Company  is  carryins  upon  Its 
books  a  credit  to  L.  B.  Shaw  &  Co.  of  New  York 
amounting  to  (501.88,  which  it  is  claimed  by 
the  party  of  tbe  first  part  is  not  a  lef^il  liabili^ 
of  toe  Meyers  Company,  and  that  the  Meyers 
Company  will  never  be  called  apon  by  tbe  said 
L.  6.  Shaw  &  Co.  to  pay  the  same.  Now,  when- 
ever the  Meyers  Compaor  shall  be  released  from 
liability  to  the  said  L.  B.  Shaw  ft  Co.  for  the 
Raid  balance  of  $901.88,  the  said  credit  shall 
be  transferred  on  the  books  of  the  Meyers  Com- 
pany to  the  credit  of  the  said  party  of  the  first 
part,  and  be  shall  be  thereafter  entitled  to  de- 
mand and  receive  the  same ;  but  the  said  party 
ot  the  first  part  shall  not  be  entitled  to  demand 
or  receive  payment  of  the  said  balance  until  the 
claim  o£  the  said  li.  B.  Shaw  &  Co.  therefor  has 
been  legally  extinguiBhed  or  abandoned." 

Shaw  &  Co.  n^lected  to  bring  suit  on  Its 
<^im  or  to  press  tbe  same  for  paymesit  until 
after  the  same  had  been  barred  in  this  state 
by  tbe  statute  of  llmltatloiL 


That  Bmest  Meyers  disputed  tbe  validity 
of  this  dalm  is  readily. InfMble  from  tbe 
above-qooted  clanse  of  tbe  contract.  For 
stnne  time  priw  to  Marcih  28,  1913.  Shaw  & 
Co.  had  been  pressing  M^ets  &  Co..  ih&  ow- 
poratlon,  and  Ernest  Meyers,  as  an  individ- 
ual, for  payment,  as  shown  by  letters  filed 
here  as  exhibits.  The  company  refused  to 
pay  because  it  alleged  that.  If  it  should 
make  payment,  without  its  Uahlllty  having 
been  eatablidiedf  it  would  be  liable  to  refund 
to  Ernest  Meyen  tbe  mtmey  wbldi  it  held 
as  Indemnity.  Aniaraitly  Ernest  l^ers 
had  become  hostile  to  the  corporation,  and 
was  de^rous  of  securing  tbe  adjustment  of 
ipatters  so  that  be  could  secure  the  money 
returned  under  the  contract,  or  have  paid  it 
to  Shaw  &  Co.,  with  whom  he  bad  become 
quite  friendly. 

On  Septonber  10,  1B13,  Meyers  ft  Go.,  in 
reply  to  a  letter  tsom  Shaw  ft  Oo.  urging 
settlement,  wrote  th«n  a  letter,  from  whidi 
I  quote  the  following: 

"If  you  can  secure  us  the  proper  release  from 
Ernest  Meyers,  or  if  you  can  give  us  a  bona  fide 
legnl  bond  which  would  hold  ns  barmleaa  in 
case  any  action  was  taken  by  Ernest  Meyers, 
thi^  question  of  liability  might  be  considered." 

On  October  20tb  and  Nov^bw  7th  tbe 
following  letters  vera  written  by  Shaw  ft 
Co.  to  Meyers  ft  Co. 

"New  York,  Oct.  29,  1013. 

"The  Meyers  Co.,  Inc.,  Atbnquerqoe,  N.  M.— 
Dear  Sirs:  We  are  pleased  to  inclose  yoa  here- 
with copies  of  Mr,  Erneat  Meyers'  letter  to  ua 
of  the  4th  inst.,  our  reply  to 'him  of  the  Otb 
inst.,  and  his  letter  to  us  of  the  21st  lost.  We 
are  writing  htm  to-day  as  per  copy  inclosed  here- 
with, all  of  which  are  self-exmanatory.  We 
hope,  therefore,  to  forward  you  this  release  witb- 
in  the  course  of  the  next  ten  days. 

"We  trust  that  with  this  various  correspond- 
ence which  has  passed  between  Mr.  Meyers  and 
ourselves  that  you  will  be  convinced  that  there 
is  not  as  you  state  'a  nigger  In  the  woodpile.' 
We  appreciate,  however,  the  position  yon  take, 
and  it  is  not  only  our  desire  to  hsTe  the  jquee- 
tion  settled  financially,  but  we  are  just  as  anx- 
ious to  convince  you  of  our  sincerity  and  good 
faith. 

"We  remain  yours  vnry  truly." 

"New  York.  Nov.  7, 1913. 

"The  Meyers  Co.,  Inc.,  Albuquerque,  N.  M.— 
Dear  Sirs:  We  are  pleased  to  inclose  yon 
herewith  the  release  mentioned  in  our  letter  of 
tbe  29th  ult.  duly  signed  by  Ernest  Meyers. 

"Trusting  that  you  wiU  ipve  the  matter  your 
verj^  kind  attention,  we  remain  yours  very 

Tbe  release  referred  to  was  as  foUovrs: 
"Albuquerque,  N,  M.,  Nov.  1,  1913. 
"Whereas,  by  article  8  of  the  contract  between 
tbe  Meyers  Company,  Incorporated,  of  Albu- 

Jaerque,  N.  M.,  and  mjrself,  dated  Jaonary  1, 
912,  said  company  is  required  to  make  a  certain 
payment  to  me  in  the  matter  of  Alex  D.  Shaw 
&  Co.,  of  New  York,  on  the  happening  of  cer- 
tain events  therein  stated: 

"Now,  therefore,  in  consideration  of  the  sum 
of  one  dollar  and  other  valuable  consideration 
to  me  in  hand,  receipt  of  which  is  hereby  ac- 
knowledged, I  hereby  release  said  Meyers  Com- 
pany from  any  payment  to  me  of  the  sum  of 
$001.88  or  any  part  thereof  mentioned  in  said 
artiide  8  as  a  credit  to  said  Alex  D.  Shaw  ft 
Go.  [Signed]  Ernest  Meyers." 
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Apparently  no  was  made  by  the 

Meyers  Company  to  the  Shaw  &  Co.  lett^ 
inclosing  the  rdease.  A  snbseqaeat  letter 
was  written  on  Decembw  4.  1913,  by  Shaw 
&  Co.  to  the  Meyers  Company,  calling  at- 
tention to  the  letter  of  NoTOnber  7th,  and 
asking  for  a  remittance.  On  I>ecember  27, 
1917.  Meyers  &  Co.  wrote  Shaw  A  Co..  stat- 
ing tliat  the  matter  had  been  placed  In  the 
hands  of  their  attorneys,  Messrs.  Marrcm  & 
Wood,  and  asking  that  any  farther  com- 
munication regarding  the  matter  be  address- 
ed to  Marron  &  Wood.  Whether  any  letters 
passed  betwera  Messrs.  Marron  &  Wood,  and 
Shaw  &  Co.  is  not  apparent  from  the  record, 
but  no  remittance  was  made  by  Meters  &  Co. 
to  Shaw  &  Co.  Later,  on  the  21st  day  of 
April.  1914,  Alex  D.  Shaw  &  CtK  executed 
the  following  assignment,  flo-oUled,  to  Etanest 
Meyers: 

♦•Stote  itt  New  York.  County  of  New  York. 

"Know  all  men  by  these  presents,  we^  Alex 
D.  Shaw  &  Co.,  a  copertuerahlp,  tax  and  m  con- 
sideration of  tfae  sum  of  one  dollar  in  hand  paid 
by  Emeet  Meyers,  of  Albuquerque,  Bemalillo 
county,  N.  M.,  the  receipt  whereof  is  her^y  ac- 
knowledged and  confessed  have  assigned,  set 
oTer  and  Quitclaimed,  and  by  these  presents  do 
hereby  assign,  set  over,  and  qnitclaim,  unto 
the  said  Ernest  Meyers,  all  our  right,  title,  and 
interest,  claim,  or  demand  against  the  said  Er- 
nest Meyers  or  the  Meyers  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Mexico  in  and 
to  the  sum  of  fire  hundred  one  and  ^^/looitSOl. 
88}  dollars  recently  on  deposit  with  the  Meyers 
Company  for  the  payment  of  certain  account 
against  the  Meyers  Company,  Incorporated,  for 
merchandise,  which  account  against  Alex  X>. 
Bhaw  ft  Company  we  are  informed  and  believe 
has  been  barred  by  the  statute  of  limitations." 

This  ftsslgnmrat  was  acknowledged  before 
a  notary  pnbllc.  Thereafter,  In  April,  1914, 
Ernest  Meyers  instltnted  a  suit  In  the  district 
court  against  the  Meyers  Company  to  recover 
the  sum  of  $601.88,  In  which  complaint  it 
was  -alleged^  that  Ernest  Meyers  deposited 
this  money  with  the  Meyers  Company,  and 
that  such  sum  should  be  left  with  said  com- 
pany until  any  claim  that  said  Alex  D.  Shaw 
&  Go;  might  have  in  and  to  said  sum  should 
be  l^lly  extinguished  or  abandoned  and  the 
said  defendant  released  from  liability  to  the 
said  Alex  D.  Shaw  &  Co.,  and  a  copy  of  the 
agreement  was  attached  to  the  complaint  as 
an  exhibit  The  complaint  further  set  up  the 
assignment  from  Shaw  &  Co.  to  Ernest  Mey- 
ers, attaching  the  same  as  an  exhibit  to  the 
complaint.  To  the  complaint  Meyers  &  Co. 
filed  a  demurrer,  ooe  of  the  grounds  set  forth 
being  that  "It  does  not  appear  that  the  ac- 
count against  this  defendant  In  favor  of  Alex 
D.  Shaw  &  Go.  as  specified  in  paragraph  8 
f>f  said  contract  has  ever  been  legally  extin- 
guished or  abandoned."  The  demurrer  was 
overruled,  and  an  answer  was  filed.  When 
the  case  was  called  for  trial,  Mr.  Wood,  at- 
torney for  Meyers  &  Co.,  objected  to  the  in- 
troduction of  any  evidence  on  the  ground 
that  the  complaint  failed  to  state  sufficient 
facts  to  constitute  a  cause  of  action,  It  being 
Ills  contoitton  that  Shaw  A  Co.  had  no  in- 


terest  whatever  in  the  |S01^  d^^ostted  with 
Meyers  &  Co.,  that  Shaw  &  Co.  had  only  a 
claim  against  the  corporation,  as  such,  and 
that  the  purported  assignment  attached  aa 
an  KEhiblt  to  the  complaint  showed  clearly 
that  Shaw  4  Co.  had  not  released  or  extin- 
guished Its  original  indebtedness  against 
Meyers  &  Co.,  and  that  in  this  Shaw  &  Co. 
had  undertaken  only  to  release  its  interest 
in  the  fund  on  deposit  in  wbldi  it  bad  no  In- 
terest 

The  answer  pleaded  payment  When  Er- 
nest Meyers  was  on  the  witness  stand  as  a  - 
witness,  testifying  in  his  own  twhalf,  Mr. 
Wood  had  him  identify  the  release  which  he 
had  executed  to  this  fnnd  and,  which  bad 
reached  the  hands  of  the  Meyers  Company 
through  Shaw  A  Co.  He  also  exhibited  to 
BfTuest  Meyers  a  copy  of  a  letter  written  to 
blm  by  Shaw  &  Co.  requesting  the  release, 
whlc>h  Meyers  identified,  and  stated  that  he 
had  iu  his  files  the  original  of  the  letter.  On 
redirect  examination  Mr.  Miller,  the  attorney 
for  Ernest  Meyers,  asked  him  three  or  four 
questiona  about  the  release  one  of  which  was 
as  to  whether  or  not  he  had  ever  delivered 
the  release  to  the  Meyers  Company,  to  wbidi 
be  replied  that  he  had  not 

Later  Mr.  Wood  crffered  the  release  in  evi- 
dence, to  whidi  Mr.  Miller  objected,  on  the 
ground  that  the  release  was  not  attached  as 
an  exhibit  to  the  answer,  but  Mr.  Wood  re- 
idied  that  the  answer  pleaded  payment  aud 
that  the  release  was  evidence  of  it  I^ter 
Mr.  Wood  moTed  for  an  Instructed  verdict  in 
favor  of  Meyers  &  Co.  on  four  grounds:  (1) 
That  the  contract  was  not  made  or  ratified 
by  the  defendant;  (2)  because  the  Shaw  & 
Co.  <Asim  was  not  legally  discharged  or  aban- 
doned; (3)  in  substance,  because  Uie  com- 
plaint stated  no  cause  of  action  that  would 
support  any  judgment ;  (4)  "upon  the  ground, 
further,  that  the  evidence  shows  that  what^ 
ever  obligation  did  exist  either  to  the  Mey- 
ers Company  or  to  Alex  D.  Shaw  &  Co.  on 
the  part  of  the  plaintiff,  or  to  the  idaintlfl, 
has  been  taOj  settled,  aatlafled.  and  dis- 
charged." 

The  court  sustained  the  motion  for  an  in- 
structed verdict  and  la  sustaining  the  same 
failed  to  set  forth  the  ground  upon  which  its 
actlcm  was  predicated.  On  the  8d  day  of 
April,  1915,  and  within  five  days  succeeding 
the  trial,  Mr.  Miller,  attorney  fbr  Ernest 
Meyers,  filed  a  motion  for  a  new  trial  in 
whhdi  he  set  forth  three  grounds:  (1)  Be- 
cause the  court  erred  in  refusing  to  permit 
the  plaintUT  to  show  that  it  was  the  intention 
of  the  parties  to  the  contract  marked  "Exhibit 
1"  to  bind  the  corporation  to  the  performance 
of  the  e^hth  paragraph  of  said  agreemrat 
Instead  of  creating  a  personal  liability;  (2) 
"because  the  court  erred  in  holding  that  the 
defendant  bad  not  ratlfled  the  contract  mark- 
ed 'Exhibit  1* (8)  "because  the  court  erred 
in  directing  a  verdict  In  favor  of  the  defend- 
ant and  against  the  plaintUC."  On  the  22d 
day  at  Jnas,         Mr.  Millar  filed  a  sui^le- 
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mental  motloa  for  a  ram  trial  vpoa  ttie  fid- 
lowing  grounds: 

"BecaUBe,  ■utMcgnent  to  the  trial  of  tbU  cause 
plaintiff  haa  discovered  evidence  which  will  es- 
tablish the  fact  that  the  contract  Exhibit  A 
attached  to  the  amended  complaint  was  rati&ed 
by  the  Meyers  Company,  Incorporated,  the  de- 
fendant herein '  that  said  evidence  is  new,  ma- 
terial to  the  issue,  and  not  cumnlative,  nor 
will  be  brought  to  impeach  any  evidence  or  tes- 
timony or  any  witness  who  has  beoi  hereto- 
fore examined  in  this  cause;  that  the  existence 
of  this  evidence  was  not  known  to  the  [daintiff, 
nor  could  he  bare  discovered  and  produced  the 
same  by  the  use  of  reasonable  or  utmost  dili- 
gence at  the  former  trial;  that  said  evidence 
appears  in  the  affidavit  of  the  plaintiff  hereto  at- 
tached marked  'Exhibit  A'  and  made  a  part  of 
this  ground  in  support  of  the  motion  for  new 
trial  as  fullj  as  if  incorporated  herein." 

Thereafter  the  conrt  at  tlw  September 
term  sustained  the  motion  for  a  new  trial 
and  set  aside  the  verdict  At  the  foUowlDg 
Uarch  term,  upon  motion  filed  by  Mr.  Wood, 
tlie  court  set  adde  the  order  awarding  a  new 
trial,  because,  not  baring  decided  the  motion 
therefor  or  ctmttnued  the  same  undn  the 
statute,  the  court  had  no  power  to  grant  the 
motion.  Thereafter,  and  almost  a  year  after 
ttie  trial,  Mr.  BflUer,  attorney  for  Bmest 
Meyers,  for  the  first  time  filed  a  motion  In 
court  to  set  aside  the  verdict  and  award  Er- 
nest Meyers  a  new  trial  becaiue  of  fraud  and 
deceit  practiced  Mr.  Wood  on  the  court  in 
introducing  the  release  from  Ernest  Meyers 
In  evidence  under  the  plea  ttf  payment.  This 
motion  was  granted  by  the  court  on  a  finding 
that  Mr.  Wood  had  been  guUty  of  intention- 
ally and  fraudulently  decdvlng  the  court  1^ 
the  Introduction  In  evidence  of  this  release. 

I  do  not  doubt  the  assertion  of  3u<lge  Ray- 
nolds  tn  his  return  that  he  was  misled  by 
this  release,  but  I  do  not  believe  that  Mr. 
Wood,  by  the  Introduction  of  the  r^ease  In 
evidence^  Intended  to  deceive  or  mislead 
Judge  Baynolda.  I  am  satlsfled  that  Mr.  Mil- 
ler attadied  no  Importance  to  this  release  at 
the  time  It  was  i^ered  In  evidence  or  at  the 
time  the  motion  was  made  for  a  directed 
verdict.  Evm  when  Bmest  Meyers  was  on 
the  stand  he  contented  himself  by  simply 
asking  him  as  to  whether  or  not  he  had  ever 
delivered  the  release  to  Mirers  ft  Go*  to 
whldi  he  replied  that  he  had  not.  Mr.  Mey- 
ers vrsB  Mr.  Miller's  dlent,  and  presumably 
Mr.  Miller  was  fully  conversant  with  all  the 
facts  of  the  case;  at  least  Mr.  Wood  prob- 
ably so  assumed.  Mr.  Miller  says  In  an  affi- 
davit filed  In  tbe  case  that  be  taixl  been  taken 
Xry  surprise  by  the  introduction  of  tbe  rdease 
In  evldrace.  If  this  be  conceded  to  be  true, 
certainly  he  knew  of  the  facts  when  60  days 
later  be  filed  bis  supplemaital  motion  tm  a 
new  trial  In  whldi  he  AtUs  to  mention  the 
release.  Evidently  Mr.  BlUler  did  not  believe 
that  the  conrt  directed  a  verdict  because  of 
this  release,  aa  tn  neither  his  original  motion 
nor  In  bis  supplemental  motion  for  a  new 
trial  whldi  he  filed  does  he  refer  In  any  man- 
ner to  It,  bat  bases  his  motion  upon  the  as- 
Bumptloa  that  the  court  directed  a  verdict 


npw  some  one  of  tbe  other  grounds  of  tbe 
moti(Hi. 

The  onnplaint  In  the  case  did  not  state 
a  cause  of  aetton,  and  certainly  Justified  the 
action  ot  tlw  court  in  directing  a  verdict  on 
that  gnnmd  alone.  It  failed  to  show  the 
legal  extlnguishmait  or  aband(Munent  of  tbe 
Sbaw  ft  Go.  elahtt  against  Meyers  ft  Co., 
which  must  have  been  made  to  appear  before 
any  right  existed  on  the  part  of  Bmest  Ifay- 
&n  to  recovtf  tbe  mon^  In  Question.  That 
the  complaint  waK  thus  deftetlve  and  tbat 
tbe  release  from  Shaw  &  Oa  did  not  ac- 
complish, legally,  tbe  purpose  for  wbidi  It 
was  evidently  Intended,  was  recognized  Iv 
Mr.  MiiiOT,  because,  when  the  conrt  set  aside 
the  verdict  upon  his  motion  a  year  after  the 
trial,  be  Immediately  filed  an  amended  com- 
plaint in  wbUdi  be  sets  forth  a  release  sub- 
sequently procured  ftom  Shaw  ft  Co^  wbldi 
was  In  proper  form  and  accmnpltsbed  the 
purpose  evidently  Intended  by  the  first  re- 
lease ot  satls^lng  and  discharging  all  cialm 
against  Meyers  ft  Co.,  thereby  enabling  Er^ 
nest  Meyers  to  take  down  the  mon^. 

It  cannot  be  said  that  Mr.  Wood  Jm proper- 
ly offered  tbe  release  in  evidence  under  the 
plea  of  payment  because  actual  cash  had 
not  passed  between  the  parties,  if  the  release 
amounted  to  a  legal  and  valid  dlacbai^  of 
all  dalm  whldi  Ernest  Meyers  had  In  and  to 
the  money  In  que^on.  The  general  mle  In 
this  regard  Is  illustrated  by  the  following 
quotations: 

"In  an  action  to  recover  an  sUeged  unliquidat- 
ed indebtednass,  tbe  dd^ndant,  wider  a  plea  of 
payment,  is  entitled  to  jgive  proof  of  any  valid 
agreement  between  the  parties  whidi  would  op- 
erate to  discharge  the  debt."  McLaughlin  v. 
Webster.  141  N.  Y.  7ft,  85  N.  B.  1061. 

"In  an  action  upon  a  promissory  note,  held 
by  the  plaintUb  as  collateral  security,  where 
the  defendant  sets  up  in  his  answer  the  defense 
of  payment,  he  may  give  In  evidence  any  focta 
which  in  law  amount  to  a  satisfactloD  of  said 
note,  aa  againat  such  plaintUfs."  The  Fanner^ 
Bank  v.  ^terman.  33  N.  T.  69. 

"Under  the  general  Issue,  or  a  general  plea  of 
payment,  payment  In  anything  that  has  been 
accepted,  or  received  as  payment  may  be  prored. 
And  In  these  cases  it  is  a  question  for  the  jury 
whether  what  may  have  been  given  and  received 
was  a  payment  or  not,  in  the  particular  case. 
*  *  *  A  plea  of  payment  is  not  one  of  those 
in  which  it  la  necessary  to  set  out  all  the  facti, 
particularly  to  show  that  what  has  been  done 
amounts  in  law  to  a  payment;  but  it  is  suf- 
ficient to  allege  the  fact  of  paymwit,  and  it  is 
then  determined  by  the  evidence  given,  whether 
the  tact  is  ma^  out  or  not"  Louden  t.  Birt 
4Ind.566. 

"The  weight  of  modern  authority  does  not 
confine  the  evidence  under  plea  of  payment  to 
money  payments  alone ;  the  general  rule  seem- 
ing to  favor  the  reception  of  evidence  of  any- 
thing tendered  by  tbe  obligor  and  received  by  tht 
obligee  in  satisfaction  and  discharge  of  tba 
debt,"  16  Fl.  ft  Pr.  207. 

To  the  same  effect  are  tbe  cases  of  Walk- 
er V.  Crawford.  56  lU.  444,  8  Am.  Bep.  701, 
and  Rlchabaugh  v.  Dugan,  7  Pa.  3di. 

Wheth»>  or  not  the  release  was  givea  with- 
out ctHisideratlon  or  whether,  under  the  dr- 
comstances,  Mey^  ft  Ca  were  oitltled  to 
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avail  themselvea  of  tbe  benefit  of  this  re- 
lease would  piesent  a  question  of  law.  It 
mlgbt  be  that  the  court  could  properly  have 
held  that  the  release  was  Invalid,  but  cer- 
tainly an  attorney  offering  the  release  in  evi- 
dence with  the  other  party  to  the  cause,  rep- 
resented by  an  attorney,  all  of  whom  were 
cognizant  of  the  facts  which  induced  the  ex- 
ecution of  tbe  release,  and  the  party  execut- 
ing the  release  being  then  a  witness  on  the 
stand,  would  not,  under  such  drcumatances, 
intentionally  and  knowingly  undertake  to  de- 
ceive the  court  trying  the  case. 

Meyers  &  Co.  had  not  agreed  to  pay  Shaw 
&  Co.  should  the  release  from  Ernest  Mey- 
ers be  procured  and  forwarded  to  theuL 
They  had  agreed  in  such  event  to  take  up 
the  claim  for  consideration,  but  had  refused, 
without  such  release,  to  even  consider  the 
matter  of  payment,  because  of  the  liability 
under  the  contract  which  would  be  assumed 
by  than  by  so  doing.  I  grant  that  Shaw  & 
Co.  probably  assumed  from  the  language  In 
the  letter  that  payment  would  be  made  in 
case  the  release  was  procured  and  sent  to 
them.  In  the  money  referred  to  in  para- 
graph 8  of  the  contract,  as  I  have  stated, 
Shaw  &  Co.  had  no  interest,  and.  this  sum 
was  not  to  be  used,  strictly  speaking,  to  pay 
Shaw  &  Co..  but  only  for  the  purpose  of  re- 
imbursing Meyers  &  Oo.  should  they  legally 
be  called  upon  to  pay  tbe  Shaw  clainL  This 
money  was  the  property  of  Ernest  Meyers, 
subject  to  the  agreement  under  which  It  was 
retained  by  the  Meyers  Company,  it  the  cor- 
iwratlon  was  bound  the  cmtract,  with 
which  he  could  do  aa  be  pleased,  In  so  far  as 
hla  own  title  thweto  was  coaoemeA.  Shaw 
ft  Od.  evidently  procnred  from  liim  for  the 
boieSt  of  tbe  Mcgren  Company  a  rtHMae  of 
bia  claim  and  Interest  tbsreln.  nils  release 
wms  forwarded  to  Meyers  A  Co.  without  con- 
dition or  limitation,  bat  simply  apm  the 
stroigth  of  a  letter  from  Uteyers  &  Oo.  Chat 
If  tbey  bed  sncb  rriease  "this  question  of 
UaUUty-  might  be  comfldered." 

In  explaining  the  motives  vhlcita  actuated 
blm  m  this  regard  Mr.  ^nood  in  bis  affidavit 
stated: 

"It  was  apparent  to  ma  then  *  *  •  that 
tbe  whole  negotiations  were  covered  by  the  writ- 
ten correspondence  and,  there  was  no  promise 
or  direct  r^reseotation  of  tbe  Meyera  Company, 
outside  of  tbe  correspondence,  that  tbe  corre- 
spondence demonstrated  what  the  parties  bad 
done,  whatever  might  have  been  their  intention 
to  do.  It  was  apparent  to  me  from  this  corre- 
spondence that  confronted,  with  the  alternative  of 
givioK  up  one  claim  or  the  other,  Shaw  &  Co. 
and  Meyers,  then  acting  together,  he  decided  to 
surrender  Meyers'  claim  and  rest  on  Shaw  & 
Co.'s  claim,  and  that  the  consideration  for  the 
delivery  of  the  release  to  the  Meyers  Company 
was  its  promise,  not  as  the  affidavit  states,  to 
nay  Shaw  &  Co.,  bat,  instead,  to  ^ive  considera- 
tion to  the  original  honesty  and  justice  of  their 
claim,  and  the  onl^  hint  of  anything  farther 
was  that  contained  in  former  letters  to  the  effect 
that,  if  the  justice  of  Shaw  &  Co.'s  claim  were 
eatablisbed.  they  would  be  willing  to  pay  it,  not- 
withstanding the  statute  of  limitations.  This 
seemed  to  me  to  be  a  suffident  legal  omsidera- 


tion  for  their  action  In  giving  the  release.  There 
was  no  thought  or  hint  that  any  fraud  was  com- 
mitted by  Meyers  Company  on  Shaw  &  Co.  to 

r;  the  release.  I  knew  of  none  then  nor  did 
suspect  any.  *  *  *  Aa  before  stated,  it 
was  impossible  to  tell  tnun  the  ctHoplaint  the 
exact  theory  npon  which  the  plaintiff  was  pro- 
ceeding. It  Occurred  to  me  as  possible  that  he 
bad  no  theory  other  than  a  confused  idea  that 
tb«re  were  some  rights  there  which  a  court  could 
enforce.  On  the  other  hand,  it  was  altogether 
possible  that  the  complaint  bad  been  thus  vague- 
ly drawn  purposely  and  with  the  object  of  tak- 
ing advantage  of  any  cause  of  action  which 
m»ht  develop  on  the  trial  from  the  evidence  and 
which  the  court  might  be  asked  by  amendment 
to  cover  with  the  complaint  It  therefore  seem- 
ed necessary  to  fully  protect  by  tbe  proof  the 
theory  upon  which  I  was  conducting  the  defoise. 
These  theories  were:  First,  that  as  this  ac- 
tion was  apparently  proceeding  on  the  contract 
that  this  was  not  the  contract  of  Meyers  Com- 
pany, and  was  not  enforceable  against  them ; 
second,  that  at  any  rate  Meyers  had  no  claim 
against  the  Meyers  Company  until  Shaw  &  Co.'s 
claim  was  legally  dismissed,  and,  the  allegations 
being  merely  that  it  was  barred  by  the  statute 
of  limitations,  that  was  plainly  not  a  dismissal 
within  the  meaning  of  tbe  contract  which  would 
give  Meyers  a  cause  of  action  against  the  Mey- 
ers Company  J  third,  that  the  evidence  plainly 
shows  that  Meyers  and  Shaw  &  Co.,  who  were 
then  acting  together,  bad  elected  to  xive  up 
and  discharge  tiie  Meyers  dalm  and  rely  upon 
the  Shaw  £  Ca  daim;  fourth,  that  the  com- 
plaint stated  no  cause  of  action,  and  therefore 
would  not  support  any  judgment.  Upon  this  de- 
fense of  actiMi  to  rest  on  the  Shaw  s  Oo.  dalm 
and  keep  It  alive  the  release  was  competent  evi- 
dence, and,  it  seems  to  me,  oonelUBlve  evidence, 
and  was  proven  and  offered  in  evidence  for  that 
purpose.''^ 

It  may  be  that  tbe  court  would  not  have 
admitted  the  release  In  evidence,  or  would 
have  given  no  weic^t  to  It  had  the  fiacts  been 
fully  disclosed,  but,  as  I  view  the  matter, 
looking  at  It  from  Mr.  Wood's  viewpoint,  tbe 
duty  did  not  rest  upon  blm  to  attack  tbe 
validity  of  tbe  release  which  he  was  offer- 
ing In  evidence.  It  had  been  signed  by  Er- 
nest Meyers  and  placed  in  the  bands:  of  his 
client,  for  tbe  purpose,  as  Mr.  Wood  stated 
he  believed,  to  clear  the  way  for  action  on 
the  Shaw  &  Oo.  claim,  should  Meyers  &  Co. 
conclude  It  was  a  Just  claluL  With  astute 
counsel  sitting  across  the  table  from  him, 
and  with  the  party  who  executed  the  re- 
lease apon  the  stand,  and  presented  with  the 
release  for  Identlflcation  of  his  signature,  I 
cannot  see  upon  what  theory  Mr.  Wood  was 
required  to  assume  the  burden  of  bringing 
before  the  court  the  facts  which  Induced  tbe 
execution  and  delivery  of  the  release,  If,  as 
he  states,  he  entertained  the  honest  belief 
that  the  release  was  valid  and  binding. 

We  may  assume,  for  the  purpose  of  argu- 
ment, that  the  release  was  Invalid,  and  that 
the  court,  had  it  been  conversant  with  all 
tbe  facts,  would  have  so  held.  But  certain- 
ly It  should  not  be  held  that  Mr.  Wood  pur- 
posely and  knowingly  perpetrated  a  fraud 
upon  the  court,  if  reasonable  minds  might 
differ  as  to  whether,  tbe  release  was  valid 
and  binding. 

Suppose,  for  example,  that  a  lawyer  should 
Institute  suit  upon  a  promlsstny  note  for  a 
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client,  and  the  party  sued  has  a  valid  de- 
fense to  the  note  which  will  defeat  a  Judg- 
ment U  It  Is  set  VP  and  established,  and  the 
lawyer  knows  the  facts;  he  flies  the  suit,  and 
the  defendant  answers,  defending  upon  some 
other  ground;  Is  the  lawyer  who  flies  the 
suit  guilty  of  fraud  and  deceit  because  he 
does  not  call  the  attention  of  the  court  and 
the  party  to  the.  defense  which  will  defeat 
the  action? 

I  cannot  give  my  assent  to  a  rule  which 
would  subject  attonneys  to  the  risk  of  disbar- 
ment or  of  being  adjudged  guilty  of  deceit  and 
fraud,  because  all  the  facts  relative  to  a 
position  assumed  by  an  attorney  or  a  prop- 
osition advanced  by  him  are  unknown  to  or 
are  misunderstood  by  the  court,  either  be- 
cause the  party  advancing  the  proposition 
does  not  clearly  explain  the  matter  to  the 
court,  or  because  his  adversary  sits  quietly 
by  with  full  knowledge  of  all  the  facts  and 
permits  the  court  to  labor  under  a  mlsap- 
prdtiension  and  possibly  make  a  mistake. 
When  Mr.  Wood  introduced  this  release  in 
evidence  it  was  the  duty  of  Mr.  Miller  to 
have  had  his  client  fully  explain  to  the  court 
all  the  drcnmstances  under  which,  and  the 
purpose  for  which,  the  release  was  executed. 
When  al^  these  facts  were  laid  before  the 
court,  then  It  would  have  been  within  the 
province'  of  the  court  to  have  det^mlned  the 
legal  efllect  of  the  release. 

For  these  reasons,  I  cannot  concur  in  the 
majority  opinion. 


DE  BURO  V.  ABMENTA.    (No.  194a) 
(Sain«na  Court  ot  New  Hezieo.  April  7, 1917.) 

(8vllahu$  by  the  Covrt.) 

1.  Appeal  ano  Ebbob  «=s>097(3)— Dibeoted 
vbeoicfr — qukbtiohs  tob  review. 

If  at  the  close  of  the  evidence  in  an  action 
of  law,  each  party  requests  the  court  to  direct 
a  verdict  in  his  favor,  and  the  conit  acts  upon 
the  invitation  thus  given  and  directs  the  jury 
to  return  a  verdict  for  one  of  them  and  against 
the  other,  the  only  questions  men  on  appeal 
are:  Fini;  was  them  substantial  evidence  sap- 
porting  the  ocmclnrioa  of  the  court;  and,  sec- 
ond, did  any  error  of  law  occur  during  the  trial? 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4024.] 

(Additional  SyUabus  by  Editorial  Staff.} 

2.  Adjoikino  IiAin»owHraB'  «=ne(^— Bnor- 

MEHX— DiBECTBD  VEBDZOT— SUVFIOIBHOT  OV 

EvxnBNCB. 

In  ejectment  a  directed  verdict  for  defend- 
ant on  tiie  ground  that  plaintiff's  evidence  fail- 
ed to  show  any  encroachment  of  defendant's 
house  over  the  line  of  plaindfTs  lot,  and  tliat 
the  evidence  of  such  line  was  vague  and  uncer- 
tain, held  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Adjcaning 
LondownwB,  Cent,  Dig.  |  72.} 

3.  Trial  ^»177  —  Request  fob  DiBECTEn 
Vbbdict — BriECT. 

By  their  requests  for  a  directed  verdict  ttio 
parties  in  effect  request  the  court  to  find  facts, 


and  are  tber^m  oonduded  by  Its  flndtng  If 
supported  by  snbatantlal  evidonee. 

[Dd.  Note.— For  other  casea,  see  Trial,  Oeot 
DigTl  40a] 

Appeal  from  District  Court,  BemalUlo 
County;  H.  W.  Raynolds,  Judge. 

AcOon  In  ejectment  by  Dolores  Otero  de 
Bnrg  against  Manuela  Armenia.  Jndgm^t 
for  defendant  on  a  directed  verdict,  and 
plaintiff  appeals.  Affirmed. 

The  appellant,  Dolores  Otero  de  Bnrg, 
brought  this  action  In  ejectment  In  the  dis- 
trict court  of  Bernalillo  county  against  the 
defendant,  Manuela  Armenta,  ailing  that 
she  was  the  owner  of  a  certain  lot,  known 
as  lot  26  in  block  3  of  the  Perea  addition  to 
the  dty  of  Albuquerque,  as  the  same  Is  des- 
ignated on  a  plat  of  that  addition  filed  In 
the  office  of  the  probate  dark  and  recorder 
of  Bernalillo  county;  that  the  defendant  Is 
the  owner  of  lot  27  adjoining  said  lot  26  be- 
longing to  plaintiff,  and  that  said  defendant 
In  construddng  a  bouse  on  said  lot  27  en- 
croached on  plaintiff's  lot  26  approximately 
3  inches  in  width  for  the  whole  length  of  said 
lot  on  the  division  line  between  said  lots  26 
and  27.  Plaintiff  prays  for  a  writ  of  posses- 
sion, commanding  the  sheriff  to  deliver  to 
plaintiff  this  strip  of  land,  and  for  sudi  other 
relief  to  which  she  may  be  entitled.  The 
defendant  answered,  admlttli^  ownership  in 
lot  27  and  putting  In  Issue  the  ownership  of 
lot  26,  and  further  set  up  that  after  the  pur- 
chase by  her  of  the  lot  In  question  she  pro- 
cured a  competent  surveyor  to  lay  out  the 
line  of  the  lot,  and  proceeded  Immediate; 
to  erect  a  house  thereupon  and  within  the 
borders  of  her  lot  as  she  believed  them  to  be, 
and  further  alleged  estoppel  by  pleading 
knowledge  of  the  fact  that  she  had  erected  the 
house  upon  her  lot  with  the  full  knowledge  of 
the  plaintiff  and  ber  predecessors  In  title, 
without  objection  or  protest  against  snch 
erection  and  other  matters  of  alleged  estoppel 
which  it  is  not  necessary,  at  this  time,  to 
consider.  After  the  taking  of  considerable 
evidence,  at  the  close  of  the  case  both  par- 
ties moved  for  an  instructed  verdict,  where- 
upon the  court  Instructed,  the  Jury  for  the 
defendant  on  the  ground  that  the  plaintiff 
failed  to  sufficiently  Identify  the  property  for 
which  suit  was  broui^t.  From  the  vimllct 
and  Judgment  therenpon  the  plaintiff  prose- 
cutes this  appeal. 

H.  B.  Jamison,  of  Albnqnerque,  for  ai^l- 
lant.  Marron  &  Wood  of  Albuquerque  and  A 
B.  Renehan,  of  Santa.  Fg,  for  appellee. 

HANNA,  O.  J.  (after  stating  the  facta  as 
above).  [1]  It  has  been  well  stated  to  be  a 
familiar  role  Uutt  If  at  the  dose  of  the  erl- 
6eace  In  an  action  at  law,  eadi  party  re- 
quests the  court  to  direct  a  verdict  In  his 
favor,  and  the  court  acts  upon  the  InvltatbHi 
thus  given  and  directs  the  jury  to  return  a 
verdict  for  one  of  them  and  against  the  other, 
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the  only  gneatlons  open  on  appeal  are:  First, 
was  there  snbstaatlal  evldmce  supporting  the 
concliislon  of  the  court,  and,  second,  did  any 
error  of  law  occur  during  the  trial?  Beut 
V.  Magone,  157  U.  S.  154,  15  Sup.  Ot.  566, 
L.  Ed.  654;  Home  Savings  Bank  of  Des 
Moines,  Iowa,  t.  Woodruff  et  al.,  14  N.  M. 
502,  94  Pac.  957 ;  Empire  State  Cattle  Co.  v. 
A.,  T.  &  S.  P.  Ry.  Co.,  147  Fed.  457,  77  G  C. 
A.  601 ;  Western  Etcpress  Co.  v.  United 
States,  141  Fed.  28,  72  C.  0.  A.  616;  Pbenli 
Ins.  Co.  of  Brooklyn,  N.  Y.,  t.  Kerr,  129  Fed. 
723,  64  C.  a  A.  251,  66  L.  R.  A.  569;  United 
States  T.  Bishop,  125  Fed.  181,  600.  O.  A.  123; 
Tnsnrance  Co.  of  North  America  t.  Wisconsin 
Cent  Ry.  Co.,  134  Fed.  794,  67  C.  C.  A.  300; 
McCormlck  v.  National  City  Bank  of  Waco, 
142  Fed.  132,  73  C.  C.  A.  350,  6  Ann.  Oas.  544 ; 
West  V.  Roberts  et  aL,  135  Fed.  350.  68  C.  O. 
A.  68;  Bradley  Timber  Co.  v.  White  et  al., 
121  Fed.  779,  58  C.  C.  A.  55;  Magone  v.  Origet, 
70  Fed.  778,  17  a  a  A.  363;  Merwln  v. 
Magone,  70  Fed.  776, 17  C.  O.  A.  361;  Chrystle 
et  al.  V.  Foster,  61  Fed.  561.  0  C.  C  A.  606; 
First  National  Bank  of  Albuquerque  v.  Stov- 
er, 21  N.  M.  453-471,  155  Pac.  905,  L.  R,  A. 
1016D,  1280;  Klrtz  T.  Peck,  113  N.  X.  226,  21 
N.  B.  130;  Sutter  v.  Vanderveer,  122  N.  Y. 
652,  25  N.  B.  907. 

[2]  The  only  essential  question  presented 
Is  whether  the  trial  court  erred  In  Instructing 
the  Jury  to  return  a  verdict  for  the  defend- 
ant upon  the  ground  of  defendant's  motion 
that  the  plalntUTs  evidence  foiled  to  show  or 
establish  any  encroachment  of  the  defend- 
ant's bouse  over  the  line  of  the  plaintiff's 
lot;  and  upon  the  further  ground  that  the 
evidence  of  su*^  encroactiment  was  vague, 
indefinite,  and  uncertain  as  to  the  extent 
thereof,  and  that  snch  evidence  was  also 
vague,  indefinite,  and  uncertain  as  to  the 
lines  of  the  defendant's  lot,  or  as  to  whether 
the  north  line  of  the  defendant's  lot  was  at 
right  angles  with  the  street,  or  to  what 
tent.  If  any,  the  defendant's  house  did,  as  a 
matter  of  fact,  encroach  upon  or  cross  the 
line  between  the  said  lots,  so  that  under  the 
evidence,  as  giv^  it  would  be  impossible  to 
establish  what  portion,  if  auy,  of  the  lot  Is 
encroadied  upon  by  the  defeaidant's  house, 
and  Impossible  to  render  a  verdict  upon 
which  a  definite  judgment  for  a  definite 
amount  of  land  could  be  rendered ;  and  upon 
the  further  ground  that  the  plaintiff  failed 
to  establish  the  outlines  of  the  property  or 
lota  In  question  by  any  competent  evidence 
from  which  it  could  be  determined  where  the 
lines  were.  As  pointed  out,  the  court  sustain- 
ed the  motion  of  the  defendant,  assigning  as 
reasons  therefor  failore  of  proof  to  suffidMit- 
ly  identify  the  property  for  which  the  suit 
was  brongbt.  and  that  the  plaintiff  had  not 
proved  her  case.  The  question  of  the  action 
of  the  trial  court,  therefore,  bangs  upon 
whether  or  not  the  line  betwem  lots  26  and 
27  was  established  with  that  certainty  requir- 
ed to  sbow  that  the  defendant  had  encroadt 


ed  upon  the  lot  of  plaintiff.  It  appears  that 
plaintiff  first  offered  proof  of  her  ownership 
lot  26  of  block  3  of  the  Perea  addition, 
consisting  of  portions  of  an  abstract  of  title 
referring  to  a  c«taln  map  of  the  addition. 

The  first  witness  called  In  behalf  of  tha 
plaintiff  was  a  surv^or,  one  J.  G.  I>oane,  who 
testified  to  reoratly  making  a  survey  of  the 
lots  In  question;  that  he  found  that  the 
block  In  which  the  lots  were  situated  was 
eighteen  hundredths  of  a  foot  short  of  the 
measuremrat  given  by  the  plat,  which  differ- 
ence he  apportioned  among  the  other  lots  In 
proportl<»i  to  their  lengths  as  platted,  and 
that  this  showed  lots  25  and  26  to  be  46.97 
feet  Instead  of  47  feet,  as  shown  on  the  plat. 
According  to  his  survey  the  foundation  stones 
for  the  defendant's  house  at  the  northwest 
comer  only  projected  3  Inches  over  the  di- 
viding line  between  the  lots  in  question.  It 
is  argued  here,  upon  evidence  presented  to 
the  trial  court,  that  this  wltn^  In  fixing  his 
lines  arbitrarily  apportioned  to  each  of  the 
lots  in  the  block.  In  proportion  to  the  spaoe 
occu^ed  by  It  on  the  west  boundary  of  the 
block,  Its  equivalent  part  of  this  shortage. 
Instead  of  applying  tbe  shortage  to  the  frac- 
tional lot  as  had  been  dcme  by  the  perscm 
making  the  plat,  and  that  had  the  shortage 
been  all  applied  to  the  fractl<mal  lot,  the 
measurement  of  this  witness  would  have 
shown  no  encroachment.  The  testimony  of 
this  witness  was  In  some  respects  somewhat 
impaired  by  the  cross-examination,  so  that 
it  cannot  be  clearly  or  definitely  stated  that 
his  testimony  conclusively  showed  an  en- 
croachment by  the  defendant  on  tbe  lot  of  the 
plaintiff. 

T^e  next  witness  called  for  plaintiff  was 
also  a  sun'^or,  Mr.  James  N.  Gladding,  who 
bad  made  a  survey  of  the  property  for  the 
plaintiff,  but  in  doing  so  had  paid  no*  atten- 
tion to  the  position  of  the  defendant's  house, 
and  was  unable  to  say  whether  or  not  It  en-' 
crofudied  upon  tbe  line  as  found  by  him;  bis 
testimony  being  largely  directed  to  the  loca- 
tion of  certain  mtmuments  and  comers.  An 
examination  of  the  recovd  dlscIoseB  no  par- 
ticular value  In  his  testimony  so  far  as  fixing 
the  extent  of  any  eacroat^inirait  of  the  defend- 
ant on  the  lot  of  tbe  plaintiff,  aiid  upon  this 
question  Is  apparently  valueleBS. 

Mr.  Jcim  B.  Burg,  the  husband  ot  plaintiff, 
was  the  next  witness  for  the  plalntUf,  and  he 
testified  to  an  encroachment  on  the  lot  of 
plaintiff  1^  the  tamue  constmcted  by  defend- 
ant, stating  soch  encroachment  to  be  3  Inches 
at  tbe  fonndation  and  7  indies  at  the  eaves. 
He  also  testlfled  that  the  line  establitiwd  by 
Mr.  Gladding  conformed  to  the  line  estab- 
lished by  Mr,  Doane. 

The  defendant  was  called  In  own  be- 
half, and  testified  that  she  bad  bnllt  her 
house  some  years  before,  and  had  at  that 
time  had  ber  lot  line  located  by  a  surveyor, 
who  placed  stakes  npoa  tbe  ground,  and  that 
her  house  was  erected  within  the  lines  thus 
established. 
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The  second  wltnees  for  the  defendant  testi- 
fied to  the  fact  that  he  had  helped  build  the 
hoase,  and  that  It  was  conatructed  with  ref- 
erence  to  the  atakee  set  by  the  surveyor,  to 
which  cords  had  been  attached,  the  bouse  be- 
ing coDstmeted  within  such  lines  thus  estab- 
lished. 

Nicolas  Blea,  the  ttilrd  witness,  also  tes- 
tified to  the  same  facta  as  testified  to  by  the 
second  witness. 

Mr.  Pitt  Ross,  a  aurreyor,  was  then  called, 
who  testified  tbat  he  had  located  the  lines  of 
the  defendant's  property  before  she  built  her 
house,  and  had  surveyed  oat  the  correct  lines 
as  he  ascertained  It  from  the  map  of  the 
Perea  addition,  marking  the  line  with  the 
usual  surveyor's  stakes  and  nails,  that  stakes 
were  put  at  the  four  corners  of  the  lot,  and 
that  the  hoose  was  built  a  month  or  so  after- 
wards. Upon  (Toss-examtnatlon  of  this  last 
witness  It  was  developed  that  on  a  partial 
survey  made  the  day  before  he  had  found 
tbat  the  foundatI<m  extended  an  inch  and  a 
half  nortii  of  the  lot  line.  The  manner  of 
arriving  at  this  conclusion,  however,  did  not 
appear,  and  the  witness  designated  his  last 
survey  as  a  partial  survey.  'J'blg  was  the  con- 
dition of  the  evidence  at  the  time  of  the  mo- 
tion Interposed  by  both  parties  for  an  In- 
structed verdict. 

The  trial  court  was  evidently  more  Im- 
pressed by  the  fact  that  the  plaintiff  had 
failed  to  prove  an  encroachment  by  the  de- 
fendant upon  the  lot  of  plaintiff,  and  at  least 
considerable  doubt  had  been  thrown  upon  the 
case  of  plaintiff  by  the  testimony  of  witnesses 
for  the  defendant. 

[9]  By  Ote  request  for  a  directed  verdict 
the  parties,  in  effect,  requested  the  cou^t  to 
find  the  facts,  and  are  therefore  conduded  by 
the  finding  made  by  the  court  if  the  same  be 
suppoAied  by  substantial  evidence.  The  de- 
fendant in  this  case  had  procured  a  survey 
to  be  made,  and  she  and  two  other  witnesses 
testified  to  the  fact  that  the  house  was  con- 
structed within  the  lines  of  that  survey.  The 
trial  court  evidently  agreed  with  these  wit- 
nesses, and  found  against  the  contention  of 
plaintiff,  for  which  reason  it  would  appear 
that  the  case  should  be  affirmed ;  and  it  Is  so 
ordered. 


PARKBB,  3.,  concurs, 
not  partldimte; 


B0BBRT3.  J.,  did 


OARBER  V.  SPRAT. 
(Supreme  Court  of  Wyoming.    May  7,  1917.) 
1.  APPEAL  AND  EBBOB  «i»1078C1)— RBVDSW— 

Waiver  of  Objections— O hounds. 
An  fdleged  defect  of  parties  plaintiff  not  re- 
ferred to  in  brief,  ezc^t  in  stating  questiona 
presented  in  justice  court  upon  motion  to  set 
aside  judgment,  will  be  treated  as  waived  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4236.] 


[Ed. 


2.  Pabtiks  «=!37B(8)— Waives  of  Deitects- 
Pabtixs  Pi^^mFP. 

Where  objection  to  d^ect  of  parties  idaintilf 
is  not  made  until  fifing  at  motion  to  set  aride 
judgment,  tiie  error,  If  any,  is  waived. 

1.  Npta— For  other  easel,  see  PartlM,  Cent 
r.  H  IIB,  IftT.] 

3.  jTTsnoEs  or  the  Peace  ^391(1)— Plsad- 
iN  OS— Requisites  iw  Genekax.. 

A  petititm  in  Justioe  court,  informing  defend- 
ant oC  niitafe  of  pUintilTB  daim,  ol  gronnda 
relied  on  to  support  action,  and  so  uplicit  tbat 
a  judgment  thereon  will  bar  another  suit  for 
same  cause  of  action,  ia  sufficient. 

[Ed.  Note.— For  other  Cflses,  see  Justices  o( 
tiie  Peace,  Cent.  I>tg.  H  307-300,  323.] 

4.  JlTSnCES  OF  THE  PEACE  <^91(6)  —  TbES- 

pAseiNo  Ahimals— Petition— SuFWciEwcT. 
In  an  action  in  justice  court  to  recover  dam- 
ages for  treapflss  of  cattle,  petition  held  suffi- 
cient to  support  judgment  against  objection  after 
entry  that  it  did  not  allege  or  state  facts  shov- 
ing tbat  defendant's  sllegad  seta  vrere  nnlaip- 
ful  or  wrongful. 

[Ed.  Note.— For  other  cases,  see  Jostloas  of 
the  Peace,  Cent.  Dig.  $  321.] 

6.  JuancEs  of  the  Peace  ^>119(1>— Jodo- 
UEifTS— FmniNos— Necbssitt. 

A  judgment  of  a  justice  court  is  genemHy 
held  sufficient  without  formal  atatraient  ot  a 
finding,  where  It  shows  a  detNminatiMi  at  causa 
upon  the  evidence,  thweby  indieatiti^  ujkhi  a 
liberal  eonstmction,  at  least  a  goieral  nndinr- 

[Ed.  Note.— For  other  eases,  see  JnatioeB  of 
the  Peace,  Cent  Dig.  f}  873.  876.] 

5.  Justices  of  the  Peace  «=»130— Jm>OHE:TT 

— CONSTBUCTIOW. 

Justice  oonrt  judgments  are  to  bs  liberally 
construed  with  mora  regard  to  substance  than 

form. 

7.  JUSnOKS  OF  THE  PEACE  «S»114— JnDOHEm 
— FlNDinOS  TO  SdPPOBT— SiTFFICIBITOT. 

A  finding  of  fact  by  justice  of  the  peace  on 
only  controverted  point  In  evidence  is  eufficient 
to  support  a  judgment;  it  being  unneceaaarr 
to  ma^e  findings  as  to  matttfs  admitted  or  not 
denied  in  pleadings. 

[Ed.  Note.— For  oQi&r  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  866.] 

8.  Trial  «=>3S8(1)— FxNDnras— NBOEsarrr. 

A  judgment  wiuiout  findings  is  not  void,  bat 
merely  irr^ular  or  erroneous. 
[Ed.  Note.— For  other  cases,  see  Trial,  Out 

Dig.  i  908.1 

9.  Justices  of  the  Peace  «=44<9>— Jumronv 

TION— AlCOUNT  IN  COKTBOVEBST. 

In  a  suit  to  recover  $200  as  damage  to  «» 
half  interest  in  crop  of  rye,  justice  court  bai 
jurisdiction,  althougn  the  owner  ot  the  otber 
half  interejst  might  sue;  detect  of  parties  plain- 
tiff having  been  waived. 

[Ed.  Note.— For  other  cases,  see  Jusdces  of 
the  Peace,  Cent.  Dig.  S5  168.  160.] 

Error  to  District  Court,  Platte  County; 
WlUiam  C.  Mentzer,  Judge. 

Action  In  justice  court  by  Vema  Spray 
against  L.  A.  Garter,  From  a  judgment  ot 
district  court  affirming  judgment  of  the  Jus- 
tice for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Kinkead  A  Henderson,  of  Cheyenne,  for 
plaintiff  In  error.  Oscar  O.  Natwl(A,  of 
Wheatland,  and  Marion  A.  Kline,  of  CtM^ 
enne,  for  defendant  in  error. 
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POTTBR,  0.  J.  Tb3s  case  la  here  on  error 
for  tbe  review  of  a  judgm«it  of  the  district 
court  in  and  for  Platte  county,  afQrmlng  on 
petition  In  error  the  Judgment  of  a  justice  of 
the  peace.  The  action  was  commenced  before 
the  Justice  of  the  peace  by  tbe  defendant  in 
wror,  Vema  Spray*  tbe  sunuDons  reciting 
that  tbe  plainUff— 

"sues  on  a  civil  action  to  recover  the  sum  of 
9200,  same  being  for  damages  done  to  a  crop 
ot  rye  owned  by  plaintiff  by  reason  of  trespass 
tiiereon  by  defendant's  cattlk" 

Both  parties  appeared  at  the  time  specified 
In  the  summons,  and  the  plalntUF  thereupon 
filed  a  written  petition,  alleging  that: 

She  is,  and  at  all  times  during  the  year  191B 
was,  the  owner  of  a  certain  described  tract  of 
land  In  Platte  county,  and  a  (we-half  interest 
In  a  crop  of  rye  growing  thereon.  TbAt  tbe  de- 
fendant IB  the  owner  of  a  large  number  of  range 
cattle,  and  that  "On  tbe  29th  day  of  May,  191S, 
the  defendant  took  down  the  wires  and  broke 
down  the  fence  which  incloeed  the  field  in  which 
said  rye  was  growing,  and  drove  a  large  num- 
ber of  his  cattle  into  paid  field  of  rye,  and  left 
said  cattle  for  many  hours  in  said  field  of  rye 
to  eat  and  grass  on  the  same,  and  at  many  other 
times  during  tbe  year  of  A.  D.  1915  the  said 
defendant  took  down  the  wires  of  said  fence  and 
tore  down  said  fence  and  drove  his  cattle  upon 
•aid  field  of  rye,  and  left  them  there  to  eat  and 
graze  00  the  same,  until  said  field  of  rye  was 
completely  destroyed.  That  pleintifiTs  one-half 
Interest  in  said  tye  was  worth  the  reasonable 
sum  of  9200  and  upwards." 

There  was  a  prayer  for  Judgment  for  $200 
and  costs.  The  plalntlOT  was  r^resented  at 
the  trial  In  the  Justice's  court  by  an  attorney, 
and  defendant  was  present,  but  without  an 
attorney.  After  the  examination  of  witnesses 
for  the  plaintiff  and  defendant,  respectively, 
a  Jury  having  been  waived,  and  all  the  evi- 
dence had  been  received,  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  ?150  dam- 
ages, the  finding  and  Judgment  b^ng  Altered 
In  the  docket  as  follows: 

"This  court  found  upon  the  evidwce  given  in 
the  above  case  that  the  L.  A.  Garber,  defendQut, 
cattle  had  damaged  the  Vema  Spray,  plaintiff, 
field  of  rye;  tlmefore  this  court  rendered  judg- 
ment for  damage  i^gainst  the  defendant  and  in 
favor  of  plaintiff  for  ^60  and  cost  ctf  this  bo- 
tion.** 

The  case  was  tried  and  Judgment  rendered 
on  September  24,  1915.  and  on  the  fifth  day 
thereafter  tbe  defendant  filed  with  the  Jus- 
tice a  motion  to  set  aside  the  Judgment,  sta^ 
ing  as  gr^jonds  therefor  that  the  amount 
In  controrersy  was  $400,  and  therefore  be- 
yond tbe  jurisdiction  of  tbe  Justice's  court; 
that  there  .was  a  defect  of  parties  plaintiff, 
and  that  the  petition  and  finding  were  each 
iBSufBdent  to  support  tbe  Judgment  ^Diat 
motion  was  orerruled,  to  which  an  ezc4>tlon 
VTBB  taken,  and  a  bill  of  exertions  was  al- 
lowed and  signed  by  tbe  Justice,^  but  not  em- 
tHradng  any  cX  the  evldoice,  and  thereupon 
the  plaintiff  filed  a  petltUm  In  error  tn  the 
district  court,  {vaylng  tbat  vom  the  record 
the  Jadgnmit  be  rarersed  and  tbe  actJim  dls- 
mSased.  Upon  a  bearing  In  that  court  It  was 
found  tbat  no  prejudicial  error  had  been  com- 
mitted, and  the  Judgmoit  was  afflnmedf  to 


whldi  the  defendant,  plaintiff  In  error  In 
that  court  and  this,  excepted. 

[1,2]  The  points  involved  will  be  consid- 
ered In  the  order  in  which  they  are  discussed 
in  the  brief  of  plaintiff  In  error.  The  al- 
leged defect  of  parties  plalutlff  does  not 
seem  to  be  relied  on  here,  for  It  Is  not  refer- 
red to  In  said  brief,  except  In  stating  tbe 
questions  presented  in  the  Justice's  court 
upon  the  motion  to  set  aside  the  judgment, 
and  may  therefore  be  treated  as  waived.  But 
the  defect,  If  any,  was  .waived  by  failure  to 
make  the  objection  at  tbe  proper  time  and 
in  the  pK^r  manner.  Gllland  v.  U.  P.  By. 
Co.,  6  Wyo.  1S5.  43  Pac.  608  ;  2  Waterman  on 
Trespass,  S  461. 

[3, 4]  There  was  no  demurrer  to  the  peti- 
tion, nor  was  It  otherwise  objected  to  before 
trial  or  judgment,  or  until  the  filing  of  the 
motion  to  set  aside  the  Judgment,  but  It  is 
contended  that  it  falls.  In  subetance,  to  state 
a  cause  of  action,  and  Is  therefore  InsuflS- 
dent  to  support  tbe  judgment,  for  the  reason 
that  It  does  not  allege  or  state  facts  to  show 
that  defendant's  alleged  acts  were  unlawful 
or  wrongful.  If  it  should  be  conceded  that 
upon  a  timely  and  proper  objection,  or  even 
after  rerdlct  and  Judgment  the  petition 
would  be  Insufficient  If  died  In  a  cause  com- 
menced in  the  district  court,  it  Is  not  clear 
that  It  might  properly  be  held  to  be  Insuffi- 
cient under  the  rule  for  determining  the  suf- 
ficiency of  pleadings  in  a  Justice's  court. 
Strict  formality  and  accuracy  are  not  requir- 
ed of  pleadings  In  such  courts,  and  mere 
technical  defects  are  to  be  disregarded,  es- 
pecially when  the  objection  Is  not  timely 
made;  but,  though  It  is  essential  that  they 
be  sufficient  In  substance  to  form  an  Issue, 
and  tbat  a' declaration,  complaint,  ox  petition, 
particularly  when  in  writing,  shall  state  the 
material  facts  constituting  the  cause  of  ac- 
tion, the  general  rule  Is  that  In  such  courts 
it  Is  only  necessary  that  the  pleadings  shall 
clearly  apprise  the  opposdte  party  of  the 
grounds  relied  on  to  support  or  defeat  the 
action,  and  that  the  petltlpn  or  complaint 
shall  contain  enough  of  substance  to  Inform 
the  defendant  of  the  nature  of  plaintiff's 
claim,  and  be  so  explicit  that  a  Judgmoit 
thereon  will  bar  another  suit  for  the  same 
cause  of  action.  12  Ency.  PL  &  Pr.  686-707; 
24  Cyc.  555-560;  Bump  v.  McGrannaban 
(Ind.  App.)  Ill  N.  E.  640;  Flannlgan  v.  Nash, 
190  Mo.  App.  678,  176  S.  W.  248 ;  Connelly 
T.  Parriah,  189  Mo.  App.  1,  176  8.  W.  646; 
Prest-O-Lite  Co.  v.  Widrig,  179  Mich.  230, 
146  N.  W.  178.  ThU  Mtdilsan  case  Is  dted 
1^  tbe  plaintiff  In  error,  and  It  holds  a  dec> 
laratlon  fbr  obtaining  money  under  mlsrep- 
resentatloo,  fraud,  and  deceit  In  a  Justice's 
court  to  be  Insufficient,  but,  after  having  stat- 
ed tbe  gNieral  rule  substantlaUy  as  above, 
the  court  said: 

"The  object  of  a  decIaratioD  Is  fully  accom- 
plished when  tbe  defendant  is  fully  apprised  by 
It  of  the  grounds  of  the  plaintiff's  claim,  so  that 
be  need  be  under  no  misapproiension  as  to  what 
nattem  are  to  be  UtinOed  on  the  trial" 
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— and  further: 

"It  is  true  that  It  has  been  held  by  this  court 
that  almost  anj  declaration  must  be  held  saffi- 
cient,  in  justice's  court,  whidi  indicates  the 
general  nature  of  the  plaintiff's  claim.  It  was  so 
held  in  Daniela  t.  Clegg,  28  Mich.  82.  There 
the  'plaintiff  declared  in  trespass  to  his  dam- 
age $100  for  injury  to  burey  and  horse.'  But, 
in  the  declaration  which  we  are  considering,  the 
plaintiff  by  its  declar^oh  simply  says :  'You 
have  obtained  money  by  misrepresentation, 
fraud,  and  deceit  to  my  damage.'  It  is  not 
even  alleged  what  the  misrepresentation  was, 
nor  what  the  fraud  and  deceit  was.  Under  such 
a  pleading,  the  plaintiff  could  dilft  position  at 
will,  and  def^dant  never  could  know  what  he 
had  to  meet" 

And  In  that  case  the  declaration  had  been 
objected  to  before  tbe  Introduction  of  erl- 
denoe  by  motion  to  strike  it  frran  the  flies 
as  too  vagne,  Indefinite,  and  uncertain  and 
stating  no.  cause  of  action.  And  the  same 
question  .was  raised  by  a  motion  to  direct  a 
verdict  Applying  tlie  rule  aforesaid  as  to 
pleadings  In  Justice's  courts,  whldi  we  think 
is  gennally  accepted  as  the  true  rale,  there 
seems  to  be  no  reasonable  ground  for  holding 
that  the  defendant  could  liave  misapprehend- 
ed the  nature  of  i^lntiff's  claim,  or  that  be 
was  not  fully  informed  by  the  petition  of  the 
nature  of  the  claim,  or  that  ttie  petition  was 
not  sufficiently  e^lidt  to  render  a  Judgment 
thereon  a  bar  to  anothw  suit  for  the  same 
cause  of  action. 

But  the  petition  would  have  been  suffi- 
cient in  an  action  brought  In  a  higher  court 
having  Jurisdiction,  as  against  an  objection 
made  for  the  first  time  after  verdict  or  Judg- 
ment. The  words  "wrongfully  and  onlaw- 
fully"  are  used  in  a  petition  In  an  acUon 
for  trespass  in  place  oi  the  (»mmon-law  al- 
legatiffii  "with  force  and  arms."  2  Kin- 
kead's  Oode  PI.  |  1181.  The  words  "with 
force  and  arme^'  as  formerly  employed  in 
pleading  at  cinnmon  law  were  the  only 
words,  that  it  was  against  the  peace, 

used  to  describe  the  act  as  wrongful  or  un- 
lawful, aside  from  charging  that  the  d^end- 
ant  broke  and  entered  plaintiff's  dose,  and, 
in  a  case  like  this,  the  foots  as  to  destroying 
the  hertwge.  Crosby  t.  Wadsworth,  6  East, 
602.  102  Eng.  Rep.  Reprint.  1419;  1  Chltty 
on  Pi.  (16th  Am.  Ed.)  147,  402 ;  Stephen  on 
Pleading,  39;  Andrew's  St^en's  PL  (2d 
Ed.)  i  94.  p.  161;  Hemdon  v.  Bartlett,  4  Port 
(Ala.)  481.  In  the  case  last  dted  the  court 
said: 

"The  court  has  omitted  to  notice  the  argument 
of  counsel,  on  the  omission  of  the  word  unlaw- 
fully.' In  both  counts  of  the  declaration  it  Is 
alleged  that  the  taking  was  with  force  and  arms, 
and  we  should  be  disposed  to  consider  this  a 
Buffideot  allegation  of  unlawfulness  did  we  deem 
it  was  necessary  to  insert  It  in  form  or  sub- 
stance in  the  dedaration." 

And  the  customary  form  of  averring  that 
the  act  was  done  "with  force  and  arms"  or 
"against  the  peace."  or  both,  was  not  regard- 
ed as  matter  of  substance,  but  the  omission 
to  so  allege  was  a  mere  formal  defect,  which 
could  be  taken  advantage  of  only  by  ^ledal 
donurrer,  in  the  ahsrace  of  whldt  it  was 


cured  by  verdict  1  Chltty  wi  PI.  402;  2 
Waterman  on  Trespass,  {  991 ;  21  Ency.  PI. 
&  Pr.  817 ;  Wilcox  v.  Conway,  115  Mass.  561 ; 
Prouty  V.  Mather,  49  Vt  41B ;  Griffln  v.  Gil- 
bert, 28  Oonn.  493;  Moll  v.  Sanltaiy  Dis- 
trict, 228  ni.  633,  81  N.  B.  1147;  38  Cyc. 
1102.  That  is  the  rule  also  as  to  the  words 
"wrongfully"  and  "unlawfully,"  and  no  spe- 
cial form  of  stating  that  the  act  was  wrong- 
ful is  required,  but  it  Is  suffldent  If  the 
wrong  can  be  inferred  from  the  facts  stated. 
38  C^c.  1081 ;  21  Ency.  PL  &  Pr.  818 ;  Clagoe 
T.  Hodgson,  16  Minn.  (GIL  291)  329;  Pome- 
roy  V.  H.  &  a  B.  Co.*  IGWIs.  640;  Wilkinson 
V.  Arolegats,  64  Ind.  98;  McBae  t.  Blake- 
ley,  3  GaL  App.  171,  84  Pac.  670. 

In  Chltty  on  Pleading,  above  dted,  after 
stating  that  the  only  mode  of  taking  advan- 
tage of  the  omission  of  the  words  "with  force 
and  anus"  is  by  special  demurrer,  the  au- 
thor odds  that  in  one  case  Lord  Holt  bad  said 
that  the  words  might  be  omitted.  And  the 
words  are  omitted  in  the  form  for  a  dedara- 
tion In  trespass  to  land  given  In  Chltty  (16th 
Am.  Ed.  vol.  2,  pp.  615,  617)  under  the  Com- 
mon-Law Procedure  Act  of  1S52.  By  that  act 
special  demurrers  were  abolished,  and  only 
statements  necessary  to  be  proved  were  es- 
sential In  pleading.  The  action  of  trespass 
at  common  law  was  for  an  injury  committed 
with  violence  dther  actual  or  implied,  and 
the  violence  would  be  Implied  where  the  In- 
Jury  was  direct  and  Immediate,  and  commit- 
ted on  the  person  or  tangible  and  corporeal 
property  of  the  plaintiff ;  as  where  one  enter- 
ed wrongfully,  though  peaceably  upon  plain- 
tiff's land.  Gould  on  PL  (6th  Ed.)  p.  40;  1 
Waterman  on  Trespass,  f  2.  It  might  not 
be  difficult  to  Infer  the  wrong  in  this  case 
from,  the  averment  that  defendant,  after  tak- 
ing down  the  wires  and  breaking  the  fence, 
drove  his  cattle  into  the  field  of  rye,  alleged 
to  have  been  owned  in  part  by  the  plaintiff, 
and  left  them  there  to  graze  thereon,  espe- 
cially In  view  of  the  prlndple.  seeming  to  be 
well  settled,  tliat  matters  in  Justification  of 
the  act  charged,  such  as  license,  legal  author- 
ity, and  the  like,  must  be  spedally  pleaded. 
38  Cyc  1090, 1091 ;  2  Waterman  on  Trespass. 
Si  1005,  1006;  McRae  v.  Blakeley.  suiHm; 
Wilkinson  v.  Applegate,  supra;  Moll  v.  San- 
itary District,  supra.  But  we  need  not  decide 
that  question,  for  we  think  It  dear  that  as 
against  the  objection  aforesaid  after  Judg- 
ment the  petition  must  be  held  suffident 

The  contention  that  the  finding  is  Insoffl- 
dent  to  support  the  Judgment  is  based,  as 
we  understand,  upon  the  theory  that  the 
fact,  as  found  by  the  Justice,  that  the  defend- 
ant's cattle  had  damaged  the  plaintiff's  fidd 
of  rye  la  not  enoo^  to  estahU^  the  liability 
ot  the  dsfoidant  for  the  oUeeed  trespass: 
and  it  Is  argued  tiiat,  wlwre  ttwre  are  q^edal 
findings  of  fticts,  though  not  requested  tf 
elthw  party,  flwre  must  he  a  finding  of  evoy 
essential  tact  to  suivort  the  Judgment  or 
the  findings  will  be  Insuffldent 
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[1,1]  A  nmfita  less  d^r«e  of  tedmlcaUtr 
and  formality  In  the  fozm  of  judgment,  as 
well  as  In  otber  matters  of  procedure,  Is  re- 
quired ta  justice  courts  than  In  courts  ot 
record.  1  BlaCk  on  Judgments,  |  115;  1 
SVeeman  on  Jndg.  (4th  Ed.)  1  63.  And  a 
judgment  of  such  a  court  is  generally  held 
suffldent  without  the  formal  statemoit  ct  a 
finding,  where  it  shows  a  detmntnatlon  of 
the  cause  upm  the  evidence,  thereby  Indicat- 
ing, npm  a  liberal  constmctlon,  at  least  a 
general  finding.  Thus  the  following  was 
held  a  ralld  entry  of  jud^^nent  in  justice 
court: 

"After  hearing  the  evidence  and  Inw,  jticlg- 
ment  waa  given  for  plaintiff  for  $20  a^inst 
GfaarleM  Karcher,  and  costa.  S13.60.  makmc  In 
all  iSB.Sa'*   Hunter  r.  Karcher,  8  8.  D.  664, 

67  N.  w.  ezu 

In  McGeehan  v.  Bedford,  128  Wis.  167, 107 
N.  W.  296,  the  following  seems  to  have  been 
regarded  as  aufiSdent: 

"Gaae  called.  Plaintiff  present  H.  O.  Drier, 
bis  attorney,  who  filed  a  written  coraplaint  show- 
ing an  indeotedneSH  of  $90,  beeidea  the  interest 
to  the  amount  of  $6.30,  of  which  no  part  hag 
been  paid.  Coort  waited  one  hour.  Defendant 
did  not  appear.  It  is  therefore  ordered  and  ad- 
judged that  the  plaintiff  shall  have  and  re- 
cover of  the  defendant  the  sum  of  $96.30,  prin- 
cipal uid  interest,  besides  the  oosta." 

And  it  was  held  in  tiiat  case  that  the  (mbIb- 
sitm  to  state  on  the  docket  the  fact  that  evi- 
dence was  given  to  support  the  judgment  did 
not  establish  the  invalidity  of  the  judgmmt, 
since  the  statute  did  not  require  the  fact  to 
be  entered  cox  the  docket  In  Nebraska  the 
following  was  held  sufficient,  It  being  pre- 
ceded by  a  recital  showing  the  examination 
of  witnesses  and  submission  of  the  case  to 
the  court: 

"After  bearing  the  evidence.  It  is  thwefore  con- 
sidered by  me  that  the  plaintiff  have  and  recover 
from  the  defendant  the  sum  of."  etc.  Rhodes  v. 
Thomas,  81  Neb.  848.  48  N.  W.  886. 

And  similar  judgments  in  justice  courts 
have  been  held  snfflcl«it  in  several  other 
cases.  HlChant  t.  McOart,  66  Neb.  654,  75 
N.  W.  1106;  Goad  t.  Bead,  48  Neb.  40,  06  N. 
W.  1002;  Haag  r.  Bums,  22  S.  D.  61,  115  N. 
W.  104 ;  Hughes  v.  Chicago,  I.  Se  L.  Ry.  Go., 
60  Ind.  App.  278,  88  N.  E.  817.  These  cases 
are  lefierred  to  merely  to  show  the  applica- 
tion of  the  prlncU)le  that  justice  court  judg- 
ments are  to  lie  liberally  construed,  and  with 
more  regard  to  substance  than  to  form. 

[7, 1]  But  it  does  not  necessarily  follow 
from  the  contention  fliat  the  special  finding 
afwesald  omits  some  tects  necessary  to  es- 
tablish defendant's  liability  that  sudi  find- 
ing is  Insufficient  upon  the  Issues  in  tbe  case 
and  the  evidence  to  support  the  Judgment, 
even  if  it  should  be  conceded  that  the  rules 
as  to  special  findings  In  courts  of  record  are 
applicable  with  equal  force  to  triahi  In  jus- 
tice courts,  a  question  we  do  not  decld& 
For  all  that  the  record  discloses,  the  only 
c(mtroverted  pitfnt  in  the  evidence  may  have 
been  the  fact  mentioned  in  Oie  finding.  And 
the  defendant  was  not  entitled  to  a  further 


or  any  special  finding  of  facts,  nor  was  any 
necessary,  for  the  reason  that  there  was  no 
answer  or  otber  pleading  by  the  defendant, 
so  far  as  the  record  shows,  and  therefore  the 
aUegaUtms  <a  tbe  petition  were  not  denied, 
ai^-  there  was  no  affirmative  defoise  to  be 
nmsidered.  It  is  said  in  38  Cyc.  at  page 
1973,  that  It  is  not  necessary  for  the  court 
to  make  findings  as  to  matten  admitted  or 
not  denied  In  the  pleadings,  or  othrawlse 
agreed  upon ;  and  that  seems  to  be  the  well- 
settled  rule.  Hawkes  v.  Dodge  County  Mut. 
Ins.  Ca,  11  Wis.  196;  Pomeroy  v.  Oregory, 
66  Cat.  572.  6  Pae.  492 ;  OarUsle's  Adm'rs  v. 
Mulhem,  19  Mo.  67 ;  Goodyear  Rubber  Co.  v. 
Eureka,  135  Cal.  613,  67  Pac.  1043 ;  State  T. 
Rocky  Mountain  B.  T.  Co.,  27  Mont  394,  71 
Pac  311;  Allen  v.  Holllng^ead,  155  Ind. 
178,  57  N.  E.  917;  Anderson  v.  Alseth,  8  S.  D. 
242,  66  N.  W.  320;  H/umboldt  Mill.  Co.  v. 
Northwest.  Pac.  Ry.  Co.,  i66Cal.  175, 135  Paa 
503;  Watson  v.  Lawaon,  166  Cal.  235,  135 
Pac.  961 ;  Sutherlln  v.  Bloomer,  50  Or.  398, 
93  Pac.  135.  A  judgment  without  findings  Is 
not  void,  but  merely  Irregular  or  erroneous 
(1  Black  on  Judgments,  §  186 ;  1  Freeman  on 
Judg.  [4th  Ed-l  M86;  Sch.  Dlst  v.  Western 
Tube  Co..  13  Wyo.  304,  80  Pac.  155),  and  a 
reversal  of  the  judgment  In  this  case  on  that 
ground,  the  same  not  being  jurisdictional, 
would  not  result  In  dismissing  the  action,  but 
in  the  cause  being  retained  In  the  district 
court  for  trial  and  final  Judgment  as  In 
cases  of  appeal  (Cornp.  Stat.  1910,  {  5132), 
and  the  trial  would  be  de  novo  upon  the 
pleadings  and  Issues  filed  and  made  In  tbe 
Justice  court.  Id.  |  5264.  Hence.  It  Is  diffi- 
cult to  see  bow  the  defendant  could  have 
been  prejudiced  by  fbe  fiillure  to  make  fur- 
ther findings. 

This  question  has  been  considered  without 
passing  on  the  points  suggested  by  counsel 
for  defendant  In  error  that,  no  exception 
having  been  taken  to  the  finding  or  Judg- 
ment, the  plaintiff  In  error  Is  not  In  a  posi- 
tion to  complain  of  the  finding  as  defective 
or  Insufflclrat,  and  tliat  the  exception  to  the 
overruling  of  tbe  motion  to  set  aside  the 
judgment  does  not  entitle  him  to  raise  the 
question  for  tbe  reason  that  such  a  motion 
Is  unauthorised  in  justice  court  where  a  trial 
has  occurred  upon  the  appearance  of  both 
parties. 

[I]  The  ccmtention  that  the  amount  involv- 
ed was  beyond  the  jurisdiction  of  tbe  justice, 
which  Is  limited  in  civil  actions  by  Constttu- 
tl<Hi  and  statute  to  cases  where  tbe  amount 
In  controversy,  exclusive  of  costs,  does  not 
exceed  $200,  cannot  be  sustained.  The  plain- 
tiff sued  to  recover  the  damage  to  her  one- 
half  interest  in  the  crop  of  rye  which  was 
alleged  to  be  $200,  and  thus  within  the  Jus- 
tice's jnrisdlctl<m.  Defect  of  parties  having 
been  waived,  she  was  entitled  to  recover,  up- 
on proper  proof,  the  damage  to  her  Interest, 
and  she  was  awarded  the  sum  of  $150.  Hav- 
ing sued  only  for  the  damage  to  her  interest, 
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we  think  the  amount  In  ocmfTOTeny  was  the 
amonnt  claimed,  and  withla  the  Jurisdlctloa 
of  the  Jastioe  court  The  fact  that  tbs  owner 
of  the  other  half  interest  might  sue  and  re> 
cover  the  damage  to  his  Interest  does  not, 
we  think,  affect  the  question. 

We  HOiclude,  therefore,  that  the  district 
court  did  not  err  In  affirming  the  Judgment 
of  the  justice  of  the  peace,  and  that  Its  said 
judgment  must  be  affirmed.  It  will  be  so 
ordered. 

BEARD,  3.,  ooncnrs.  SOOTT,  J.,  did  not 
■sit 


WOOD  et  al.  t.  WOOD  et  al.    (No.  889.) 
(Supreme  Court  of  Wyoming.    May  7,  1917.) 

1.  Wills  <8=>400 — OoNTKer — Rivmsw  —  Pbb- 

SUMPTION. 

On  appeal  in  a  will  case  it  may  be  asBumed 
that  the  testimony  of  petitioner  and  subscribing 
witneBses  referred  to  in  the  judgment  admitting 
the  will  to  probate  was  merely  the  formal  proof 
usually  taken  of  a  will  offered  for  probate. 

[Eld.  Note.— P«  other  cases,  see  Wills,  Cent 
Dig.  H  S60-87S.] 

2.  Wu.LB^»400— Contest;  — Review— Pbjs- 

SUICPTION. 

In  view  of  Comp.  St.  1910,  |  5441.  prescrib- 
ing that  where  there  is  a  contest  of  a  will  the 
proofs  of  the  subBcribing  witnesses  shall  be  re- 
duced to  writing  and  filed  with  ttie  papers  in 
the  case,  whether  the  will  be  sustained  or  reject- 
ed, where  the  bill  of  exceptions  on  appeal  from 
a  judgment  admitting  the  will  to  probate  does 
not  state  whether  proofs  of  the  subscribing  wit- 
neaaea  were  offered  in  evidence  at  the  trial  or 
.whether  the  anbacribing  witnesses  were  then 
Bwom  and  examined,  but  the  bill  of  exceptions 
does  not  purport  to  contain  all  of  the  evidence, 
the  court  may  asoame  that  the  will  was  pro- 
duced, and  Its  due  azecation  and  competeiK?  of 
teatator  safflcienUy  proved  by  the  subacribing 
witness  ea. 

[Ed.  Note.— For  other  caBe^  see  Wllla,  Cent 

Dig.  S3  869-873.] 

3.  Statutes  «=»226—CoNeTBuoTioN  — Stat- 
ute Copied  fboh  Ahothkb  State  — Dbci- 
sions  ov  Othbb  Statb. 

As  Comp.  St  1910,  {  6440,  regarding  manner 
of  contesting  wills  ana  proof  of  insanity  and  un- 
due influence  affecting  the  validity  of  a  will  was 
taken  from  the  Code  of  California,  and  contains 
Bubstantially  the  same  provisiona.  the  Califor- 
nia decisions  construing  their  atatute  on  the 
qoestloii  of  burden  (rf  proof  ought  to  be  accepted 
and  fcdlowed,  and  are  at  least  strtmgly  persua- 
aive. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  307.] 

4.  Wills  «s>S2(1),  163(1)  —  Action  to  Con- 
test^evidbnce— bueden  ok  pboop— stat- 
UTES. 

Comp.  St.  1910,  8  5394  (Lawa  1915,  c.  149,  { 
1),  provides  that  any  person  of  full  age  and  sound 
mind  may  will  his  property.  Section  D418  pro- 
vides for  the  admission  of  a  will  to  probate  fn 
the  absence  of  contest  on  the  testimony  of  one 
of  the  subscribing  witnesses  that  the  will  was 
duly  executed,  and  that  the  testator  was  of  sound 
mind.  Section  5444  provides  that  In  eaae  of  con- 
test if  the  court  is  satisfied  that  the  will  was 
duly  executed  and  that  the  testator  at  the  time 
of  its  execution  was  of  sound  and  disposing 
mind  and  not  acting  nnder  duress,  menace,  or 
undue  influence,  a  certiflcate  of  the  proof  and 


the  facts  found  signed  by  the  Judge  and  attested 
by  the  aeal  of  the  court  must  be  attached  to  the 
wiU.  Section  5440  provides  that  a  contestant 
must  file  writtm  grounds  of  opposition  to  pro- 
bate, serving  a  copy  on  the  petitioner  and  oth- 
ers interested,  any  one  or  more  of  whom  may 
demur  thereto  on  any  of  the  grounds  of  demur- 
rer provided  under  the  law,  or  the  petitioner  and 
others  may  joinUy  or  separately  answer  the 
contestant's  grounds,  traversing  or  otherwise 
avoiding  the  objection,  and  that  when  demurrer 
be  filed  or  issue  of  fact  raised  by  the  pleadings 
involving  the  validity  of  the  will,  the  case  en- 
tered regulfiriy  for  tnal  and  Issues  tried  aud  de- 
termined by  the  court.  Beld,  that  while  it  Is 
necessary  for  the  proponent  in  the  first  instance 
to  establish  a  prima  facie  case  by  the  formal 
proofs  of  the  subscribing  witnesses,  in  view  of 
the  presumption  in  &vor  of  the  sanity  of  the 
testator,  t3ie  burden  Is  upon  the  cont^ant  to 
show  by  a  preponderance  of  the  evidence  that 
the  testator  was  not  of  sound  mind  at  the  time 
the  will  was  executed  or  that  he  was  so  in- 
fluenced by  others  that  be  was  not  a  free  agent 
In  making  the  will,  unless  the  case  be  brought 
within  toe  exception  where  previous  income 
petency  is  suffldently  shown  to  diange  the  bur- 
den. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
D^.^  IS  101,  103,  101,  108.  109,  388,  389,  399, 

5.  Wills  ^(9329(4)— Action  to  Contebt^In- 
btbuctionb. 

In  an  action  to  contest  a  will,  an  Instruc- 
tion that  insanity  or  unsoundness  of  mind  must 
be  established  with  "reasonable  certainty"  was 
explained,  if  not  limited,  by  the  statement  im- 
mediately following  that  the  evidence  of  insanity 
should  preponderate  or  the  will  be  taken  as  val- 
id, and  another  instruction  on  which  the  verdict 
is  made  to  depend  upon  the  preponderance  of 
the  evidence,  and  a  later  inatniction  explaining 
that  prep<Hiderance  of  the  evidence  does  not 
mean  the  greater  number  of  witnesses,  but  the 
weight  and  value  given  the  evidence  of  the  wit- 
nesses by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  777.] 

6.  Tbial  <8=>295^)  —  iNSTBCcnoNS  —  Coh- 
STBucnoN  AS  Whole. 

Tb6  effect  of  the  instructlonB  is  not  to  be 
determined  alone  upon  a  single  statement  to 
which  excepticn  is  taken,  but  the  charge  most  be 
taken .  as  a  whole  In  determining  its  natural 
effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  708,  704.  713.  714.  717.] 

7.  Apcxaz.  and  Bbbob  «e»701U)— Ritxew  — 

Stateuent. 
In  action  to  contest  a  will  in  the  absence  of 
a  statement  of  the  evidence  to  enable  the  court 
to  determine  wheUier  a  statement  "that  uncer- 
tainty or  unsoundness  of  mind  must  be  tttal>- 
lished  with  reasonable  certainty"  was  in  fact 
prejudidal,  the  appellate  court  will  not  order 
a  reversal  on  that  ground. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
ED-ror,  Cent  Dig.  8  2938.] 

8.  Appeal  and  Ebb<»  «=»701(1)  —  Review  — 
Statement. 

In  the  absence  of  evidence,  the  appellate 
court  will  not  order  a  reversal  on  the  ground 
that  instructions  were  argumentative. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2933.] 

9.  Appeal  and  Erbob  «=»701(1)  —  Review  — 
Statement. 

In  the  absence  of  the  evidence,  the  appellate 
court  will  not  order  a  reversal  on  the  ground 
that  one  of  the  instrnctions  declares  that  in- 
fluence is  not  ordinarily  cooisidered  undue  whidi 
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arises  ont  of  "flattuy."  tliat  beinc  mentioned 
as  <Hie  of  Bevend  thingB  tbat  might  iuflaence 
testator  without  being  undue,  viz.,  wmpatby, 
kindness,  attachment,  or  affection,  gratltade  for 
past  services,  desire  of  gratifying  another's  wisl^ 
«s  M*  <rf  relieving  distress,  daims  of  kindred  and 
family,  love,  esteem,  social  relations,  prejudice, 
passive  encouragement  of  resentmait  and  flat- 
tery, since  even  if  erroneoos  the  prejudldal.effeet 
-would  largely  depMid  Dpoa  the  erldence. 

[Ed.  Note.— For  other  casefl^  seft  Appeal  and 
Efcor,  Cent.  Dig.  I  2933.3 

Bnor  to  District  Court.  Sheridan  County ; 
Carroll  H.  Parmelee.  Judge. 

Petitlou  by  Daniel  J.  Wood  and  others  for 
the  probate  of  the  will  of  Levi  Wood,  de- 
ceased. From  a.  decree  for  the  proponents 
admitting  the  wlU  to  probate,  and  appointing 
the  named  proponent  executor,  the  contest- 
ants  N.  D.  Wood  and  others  brlios  erroE.  Af- 
firmed. 

Burgess  ft  Katdier,  ot  Sholdan,  for  plain- 
tiffs In  error.  La  Fleldie  ft  Dlefenderfer  and 
Metz  ft  Sackett.  aU  of  Sheridan,  for  defend- 
ants In  error. 

POTTBB,  O.  3.  This  Is  a  will  contest 
^ere  was  a  Terdlct  and  Judgment  sustaining 
the  will,  and  the  case  is  here  (m  error.  I«t1 
Wood,  a  resident  of  the  coimty  of  Sheridan, 
In  this  state,  died  on  the  7th  day  Novem- 
ber, 1914,  at  an  advanced  age,  86  years  as 
we  understand,  leaving  an  estate  In  nld 
county  consisting  of  real  and  perscKUtl  pn^ 
ftity.  and  a  will  dated  and  executed  on  De- 
cember 80,  1902.  That  will  was  filed  in  the 
office  of  the  tilerk  of  the  dlatrli^  court  In  said 
county  and  a  petition  for  its  probate  was 
filed  therdn  by  "Daniel  J.  Wood,  a  son  of  the 
testator  uid  named  In  said  wlU,  as  the  ex.- 
eeutor.  By  the  said  will  onfr^ourth  of  the 
decedwt^  estate  was  devised  and  bequeathed 
to  his  said  Boa  Daniel  J.  Wood,  <me-A>urth  to 
his  son  TbompB(m  Wood,  one-fonrOi  to  cer- 
tain grandchildren  named  In  the  will,  In 
equal  shares,  and  one-fourth  to  certain  other 
grandchildren  therein  named,  In  equal  shares. 
'  The  petition  for  the  probate  of  the  will  al- 
leged that  at  tike  time  the  .will  was  encnted 
the  testator  was  of  the  age  of  74  years  or 
thereabouts,  and  was  of  sound  and  dlqKMdng 
ndnd,  and  not  acting  under  reittralnt,  duress, 
menace,  fraud,  or  undue  Influence,  and  In 
every  respect  competent,  by  last  will,  to  dis- 
pose of  all  his  estate.  Two  of  the  toAatox's 
sons,  Neri  D.  Wood  and  Frank  J.  Wood,  filed 
objections  to  the  iKObate,  alleging  that -the 
testator  was  of  unsound  mind  and  mentally 
Inoomprtmt  to  make  the  wUl  wh«i  It  was 
made  and  executed,  and  that  it  was  ex- 
ecuted as  the  result  U  undue  Influence  on 
the  part  of  Daniel  3.  Wood  and  his  wife, 
^nwreatto-  another  aosi,  George  B.  Wood,  was 
allowed  to  become  a  party  to  said  objections. 
Amended  objectfams  having  been  filed,  an 
answer  was  filed  1^^  the  proptmrat  of  the 
will  denying  the  avennmts  of  the  cmtMt- 
ants  as  to  unsoundness  of  mind  of  the  testa- 
tor and  undue  Influence,  and  *ii*^g  that 


at  the  time  the  will  was  executed  said  tes- 
tator was  of  sound  mind,  and  that  the  same 
waa  duly  executed,  attested,  and  witnessed 
In  the  manner  and  form  as  therein  recdted, 
and  as  the  same  purports  to  have  been  ex- 
ecuted and  witnessed. 

A  Jury  trial  was  had  upon  the  issues  thus 
framed,  resulting  In  a  verdict  for  the  pro- 
ponent and  against  the  contestants  uiwn  all 
the  issues,  and  finding  that  the  Instmment 
offered  toe  probate  is  the  last  will  and  testa- 
ment of  Levi  Wood,  deceased.  Spedal  find- 
ings were  returned  with  the  verdict  In  an- 
swer to  two  questions  submitted  by  the  court 
as  follows: 

"Pirst,  Was  the  testator.  Levi  W.ood,  ot  sound 
or  unsound  mind  at  the  time  be  signed  the  will 
in  question?  Ana.  Bound  mind. 

"Se«md.  Was  the  wUI  which  was  signed  by 
Ijevi  Wood,  or  any  proviuon  therein,  the  result 
of  undue  influence  by  Dan  Wood  or  his  wife 
over  the  testator?  Ans.  No." 

ThereupfA  a  judgment  was  altered  ovar- 
roUi^  the  objections  to  the  probate  of  the 
will  and  ordering  its  adndsslm  to  iHrobato^ 
and  that  the  proponent,  Danld^  J.  Wood,  be 
appcdnted  executor;  and  thereupon  lett«a 
testanum^ary  were  issued  appointing  said 
Daniel  J.  Wood  as  such  executor. 

The  judgment  recites  as  to  the  preliminary 
moceedlngs  that  the  cause  having  come  on 
regularly  to  be  heard  on  Hie  potion  of 
Daniel  J.  Wood  for  the  admission  to  probate 
ot  a  certain  Instmment  of  writing  purportp 
Ing  to  be  the  last  will  and  testament  of  Levi 
Wood,  deceased,  and  for  the  Issuance  of  let- 
ters testamentary  to  the  petitioner,  and  it 
appearti^  that  objections  to  the  probate  of 
said  WlU  had  been  filed  by  Neri  Wood  and 
Frank  J.  Wood,  the  hearing  was  ccmtlnned, 
and  thereafter  on  appUcatlcu  George  B. 
Wood  was  permitted  to  become  a  party  to 
said  objections,  and  the  court  permltjhsd 
amended  objections  to  be  filed  by  said  con- 
testants, and  on  July  16,  1916,  a  time  there- 
tofore  set  by  the  court,  due  and  pnqier  no- 
tice having  been  theretof<nw  published,  aa 
required  by  law,  the  court  heard  the  tes- 
timony of  the  petitioner,  vrtildi  was  reduis 
ed  to  writing  and  filed  in  said  caus%  and  the 
testimony  of  the  two  subscribing  witnesses  to 
the  wlU,  whose  testimony  was.  also  reduced 
to  writing  and  filed  In  said  cause, 
"and  it  appearing  to  the  court  from  such  testi- 
mony that  said  instrument  in  writing  ia  the  last 
will  and  testament  of  said  Levi  Wood,  deceased, 
and  that  it  waa  executed  in  all  particulars  aa 
required  by  law,  and  that  said  testator,  at  the 
time  of  the  execution  of  said  will,  was  of  sound 
and  disposing  mind  and  not  acting  under  duress, 
menace,  fraud,  or  undue  influence,  and  the  court, 
being  aatisfied  with  sach  proof,  and  that  a  prima 
facie  case  had  been  made  ont  in  support  of  said 
will,  reserved  his  dedsion  thereon,  and  directed 
that  the  trial  of  the  amended  objections  inter- 

?osed  as  aforesaid  proceed,  whereupon,  on  said 
6th  day  of  July,  A.  D.  1915,  the  same  being 
one  of  me  days -of  the  regular  June,  A.  D.  1915, 
term  of  said  court,  the  said  objectors  and  con- 
testants, being  present  in  person  and  by  attor- 
neys, and  the  said  proponent  and  the  heirs  and 
devisees  named  in  said  will,  being  present  in 
person  and  tj  counsel,  a  hearing  on  ths  Issues 
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raised  by  said  amended  objections  and  tiw  an- 
swer thereto,  wu  ivoceeded  with  before  a  iary." 

FoUowing  a  redtal  ot  the  v^dlct  and  re- 
ferring tbereta  It  la  stated  In  the  judgment: 

"And  the  court  beia^  fully  advieed  in  the 
premises  finds  that  said  verdict  should  be  adopt- 
ed b;  the  court  as  the  findings  of  the  court  in 
said  matter,  and  the  coart  does  further  find 
from  a  consideration  of  all  tbe  evidence  of- 
fered at  the  bearing  of  said  objections  that  tbe 
instrument  offered  for  probate  is  tbe  last  will 
nod  testament  of  Levi  Wood,  deceased,  and  tbat 
the  same  ia  entitled  to  be  admitted  to  probate 
as  tbe  last  will  and  testament  of  Levi  Wood, 
deceased." 

[1]  We  think  It  proper  to  assome  that  the 
t^timony  of  the  petitioner  and  subscribing 
witness^  referred  to  in  the  Judgment  recital 
aforesaid  was  merely  the  formal  proof  usual- 
ly taken  of  a  wlU  offered  for  probate.  The 
statute  prescribes  that  where  there  Is  a  con- 
test tbe  prooCa  of  the  subscribing  witnesses 
shall  be  reduced  to  writing  and  filed  with 
the  papers  in  the  case,  whether  tb»  will  be 
sustained  or  rejected.  Gomp.  Stat.  1910,  i 
544L  Sndi  proofs  aiqpear  on  file  in  this  case, 
together  with  the  formal  testimony  of  the 
proponent,  and  from  them  it  appears  that 
each  of  the  subscribing  witnesses  testlffled  to 
the  necessary  facts  to  show  a  due  execution 
of  the  will,  and  that  each  also  testified  that 
the  testator,  at  the  time  the  will  was  exe- 
cuted, was  of  sound  and  disposing  mind,  and 
not  acting  under  duress,  menace,  fraud,  or 
undue  Infiuraice;  and  it  was  stated  also  In 
said  written  teBUm(my  of  the  proponent  that 
the  decedent  was  of  sound  and  disposliig 
mind  when  the  will  was  executed. 

[2]  The  bill  of  exceptions  does  not  state 
whether  these  proofs  were  offered  In  evi- 
dence at  the  trial  or  ^rtiether  the  subscribing 
witnesses  were  then  sworn  and  examined. 
But  It  does  not  purport  to  contain  all  of 
the  evidence.  On  the  contrair,  imly  a  small 
part  of  tbe  evidence  seems  to  be  in  the  bill, 
presumably  so  much  only  as  counsel  for 
plaintiffs  in  error  deemed  necessary  or  auffl- 
clent  to  show  th^  right  to  complain  of  the 
instructions,  for  they  state  in  their  brief 
that  the  expense  of  bringing  into  tiie  record 
all  of  the  large  amount  of  evidence  takm 
at  tbe  trial  was  prohibitive  and  thai  the 
errors  relied. niran  would  be  confined  to  the 
instructions.  We  understand  counsel  for  the 
defendants  in  error  to  state  In  their  brief 
that  upcm  the  trial  the  proponent  produced 
the  will,  and  proved  Its  ezecutldn  and  at- 
testation in  due  form  by  calling  to  the  stand 
and  examining  the  two  attesting  witnesses, 
and  proved  also  tbem  the  capacity  of  the 
testator  at  the  time  the  will  was  executed ; 
that  Biu!h  proof  was  offered  and  put  Into 
the  record  by  tbe  proponent  with  due  formal- 
ity, thus  making  a  prima  fade  case,  whldi. 
In  the  absence  of  a  contest,  would  entitle 
the  will  to  be  admitted  to  probate.  However, 
if  such  eridence  was  necessary  to  establish 
a  prima  facie  case,  that  is  to  say,  either  the 
Introduction  of  the  formal  proofs  of  the 
subscribing  witnesses  or  their  testimooy  to 


the  same  effetit  by  ah  examination  on  the 
trial,  this  court  may  assume  that  the  will 
was  produced,  and  Its  due  execution  and  tbe 
competency  of  the  testator  sufficiently  prov- 
ed by  the  subscribing  witnesses  to  establish 
a  prima  fade  case,  in  the  absence  of  a  con- 
trary showing  by  the  bill  of  exceptions  which 
confessedly  contains  <nly  a  part  of  the  evi- 
dence. 

[3,  4]  The  main  contention  of  the  plaintiffs 
In  error  In  this  court  is  that  the  trial  court 
erroneously  instructed  the  jury  that  the  bur- 
den at  proof  as  to  the  alleged  Incapacity  of 
the  testator  was  upon  the  contestants.  By 
tbe  first  iDStructlon,  Immediately  after  stat- 
ing that  proof  had  been  lotroduced  of  tbe 
execution  and  attestation  of  tbe  will  In  form 
aa  required  by  law,  and  unless  there  is  a 
valid'  ground  of  objection  embraced  in  the 
objections  tbe  will  would  be  probated,  the 
court  charged  the  jury  as  follows: 

"The  burden  of  proof,  therefore,  is  up<»i  the 
omteatuntB  to  show  by  a  reaaonaUe  prepoodei^ 
ance  of  tbe  evidence  tbat  on  the  SOth  day  of 
December.  1902,  the  said  Levi  Wood  was  insane, 
or  of  unsound  mind,  or  that  he  was  influenced 
and  dominated  by  otha^  in  the  particular  act 
of  making  the  said  will  and  of  disposing  of  bis 
pnwerty  in  such  manner  tbat  be  was  not  acting 
as  a  free  agent  in  making  the  will.  Unless, 
therefore,  you  find  by  a  preponderance  of  tbe 
evidence  that  one  or  both  of  tbe  two  aforesaid 
objections  exists  in  reality,  you  should  find  in  fa- 
vor of  the  validity  of  tbe  will." 

The  court  further  charged  Qie  Jury  on  the 
same  point  by  the  fifth  and  ^xth  instruc- 
tions as  follows : 

ti.  "The  jury  are  Instructed  that  when  a  will 
is  proved,  includitig  soundness  of  mind  and  mem- 
ory, on  tbe  part  of  the  testator,  by  the  testi- 
mony of  two  subscribing  witnesses,  as  in  this 
case,  and  unsoundness  of  mind  is  allpged  as  a 
ground  for  setting  the  will  aside,  the  fact  of  in- 
sanity or  of  unsoundness  of  mind  must  be  estab- 
lisbed  with  reasonable  certainty;  the  evidence 
of  Insanity  should  preponderate,  or  tbe  wQI 
most  be  taken  as  valid.  If  there  Is  only  a  bare 
balance  of  evidence,  or  a  mere  doubt  only,  <^  tbe 
sanity  o£  tbe  testator,  tbe  presumption  in  favor 
of  sanity,  if  proved  as  above  stated,  must  turn 
the  scale  in  favor  of  the  sanity  of  the  testator." 

6,  "The  court  instructs  the  jury  that  the  law 
presumes,  and  it  is  your  duty  to  presume,  diat 
every  man  who  baa  arrived  at  the  years  of  dis- 
cretion ia  of  sound  mind  and  memory  and  capa- 
ble of  transacting  ordinary  business  and  capa- 
ble of  disposing  of  his  pnip«rty  by  will  or  otb- 
erwise,  until  the  contrary  is  shown,  and  tiw 
court  instructs  you  that  it  is  your  duty  to  hold 
tbat  Leri  Wood  at  the  time  he  executed  the  w31 
offered  in  evidence  was  of  sound  mind  and  mem- 
ory, and  so  to  hold  until  yon  believe  by  the 
preponderance  of  the  evidmce  tbat  be  was  fttber- 
wise." 

In  Bi4»port  of  tbe  contention  that  ttmat 
Instructions  were  erroneous  In  placing  upon 
the  contestants  the  burdoi  of  proving  by  a 
pr^nderanoe  of  the  evidence  that  the  tes- 
tator was  of  unsound  mind  when  the  will 
was  executed.  It  is  argued  tliat  although 
upon  the  proponent  a*J-ji^n*hi¥ig  a  prima  fi- 
de case  tbe  burden  of  proceedUng  shifted  to 
the  contestants,  the  burden  of  uxoot  remain- 
ed with  the  proponent  throughout  the  case; 
and  that  this  is  the  effect  of  our  statutes 
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IwoTldlnff  fbr  ttae  di^tOBal  of  property  by 
will  oDly  by  a  person  of  full  age  and  sonnd 
mind  (Coap.  Stat.  1910^  |  6894,  Laws  1915, 
c  149,  i  1).  for  admitting  a  will  to  probate. 
In  tbe  abaoioe  of  a  cuiteBtt  on  the  testtmoBy 
of  one  of  tbe  subscribing  vltnemw  ttaat  the 
will  was  executed  In  all  parUcoIaiB  as  re- 
qnlrcd  by  law.  and  tbat  tbe  testator  was  of 
sound  mind  at  the  Hme  of  Its  execution 
(Oomp.  Stat  1910,  |  541^,  and.  in  case  of  a 
contest,  If  the  court  Is  satisfied,  upon  the 
proof  tak^  that  the  will  was  duly  execut- 
ed, and  that  the  testator  at  the  time  of  Its 
execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fraud, 
or  undue  Influence,  that  a  certificate  of  the 
proof  and  the  facts  found,  signed  by  the 
Judge  and  attested  by  the  seal  of  the  court, 
must  be  attached  to  the  will  (Id.  |  5144). 

We  belioTe  it  to  be  true  that  the  usual  stat- 
utory provision  In  this  country  de(^rlng  the 
right  to  dispose  of  property  by  will  is  sim- 
ilar to  that  found  in  section  6394  of  our  stat- 
utes, authorizing  such  disposition  only  by  a 
person  of  sound  mind.  But,  except  when 
previous  Insanity  or  incapacity  of  that  na- 
ture has  been  admitted  or  proved  allowing 
the  presumption  of  a  continuance  of  such 
conditlrai  until  the  contrary  is  shown,  there 
la  an  apparent  Irreconcilable  conflict  in  the 
authorities  upon  tbe  question  of  the  burden 
of  proof  as  to  capacity  or  incapacity  of 
the  testator,  In  a  proceeding  contesting  the 
probate  of  a  will  on  the  ground  of  the  tes- 
tator's alleged  incapacity,  though  that  conflict 
Is  said  to  be  more  apparent  than  real  and 
more  verbal  than  substantial.  1  Schouler  on 
WillB  (5th  Ed.)  I  174.  We  do  not  under- 
stand it  to  be  omtended  that  the  exception- 
al situation  aforesaid  was  shown  in  this 
case,  nor  does  the  part  of  the  evidence 
brought  Into  the  record  here  establish  it,  at 
least  not  suflSdently  to  entitle  the  case  to 
be  considered  tn»n  that  standpoint,  and  no 
instmction  refming  to  aoch  a  condition 
seems  to  hare  bem  requested.  We  have, 
therefore^  to  consider  the  ordhiary  rule  In 
Bo^h  casein  There  la  much  less  difference 
of  <v>lnlon  (m  the  queatlim  yrbsai  thB  eon- 
teBt  la  Instltnted  after  a  will  haa  been  ad- 
mitted to  mobate,  and  the  object  of  the  pro- 
ceeding ia  a  revocatioa  of  Ita  probate;  In 
aoch  a  caae  It  aeema  to  be  qnlto  teneraUy 
lield  that  the  burden  la  upon  the  contestant 
to  establish  alleged  Inciq^ty.  And  the 
otmflict  wboe  the  objection  la  to  Hie  pro- 
tato  of  a  win  la  such  that  either  Tiew^-that 
the  burden  of  pnvtng  the  sanity  of  the  tes- 
tator is  cn  tba  proponent  or  the  harden  Is 
-tm  the  oontestKut  to  jKore  the  contrary,  if 
nUeged— la  soBtalned  by  atnmdant  and  em* 
ln«it  anthortt?. 

TbB  BnglMi  role  seona  to  be  that  the  emu 
probandl  is  upon  fbe  part?  proponndlng  the 
■will,  aa  tlie  moving  par^.  wlio  must  satis- 
fy the  court  that  the  testator  made  will, 
nnd  that  he  waa  of  Mnnd  and  dlepontng  mind, 


bat,  since  sanity  la  to  be  prsBonied  until  the 
contrary  is  shown,  that  presumption  is  snf- 
^eat  to  BUBtaln  the  wUl  uikhi  proof  ot 
execati<m  In  proper  form,  whore  no  other 
evidence  is  offered,  and  thou^  there  be 
some  evidoice  of  Incompetency  there  may  be 
a  finding  In  fhvor  of  Uie  will.  If  8uc3i  evi- 
dence does  not  dlsfcuA  the  jury's  belief  In 
the  testatw's  competeni?;  but  when  the 
whole  matter  la  before  the  Jury  on  evidoioe 
of  both  ^des,  they  oug^t  not  to  affirm  the 
docnmoit  to  be  the  will  of  a  competent  tes- 
tator, unless  they  b^eve  it  really  is  so. 
Barry  v.  Butlln,  2  Moore's  P.  O.  480, 12  Bug. 
R^.  Full  Eepr.  1089;  Sutton  v.  Sadler,  3 
C.  B.  (N.  S.)  87,  140  Eng.  Rep.  Full  Bepr. 
671 ;  Williams  on  Executors,  21-28 ;  Schoul- 
er on  Wills  (5th  Ed.)  I  173.  Substantially 
the  same  rule  is  adopted  in  some  of  the  states 
in  this  country;  that  is  to  say,  that  the 
burden  Is  xtpon  the  proponrat  throughout 
the  case,  though  upim  hie  showing  by  the 
testimony  of  the  attesting  wltnesaas  that  the 
wiU  was  duly  executed  and  the  testator  was 
of  sotmd  mind  at  the  time,  It  Is  then  Incum- 
bent on  the  contestant  to  proceed  with  his 
evidence  as  to  the  testator's  capacity,  after 
wtiich  the  iHr(^nent  may  offer  r^utUng  ev- 
idence. A  very  few  ot  the  cases  taking  that 
view  deny  the  existence  or  probative  value 
of  a  presumption  of  sanity,  in  a  p^eedlng 
contesting  probate.  See  McOinnis  v.  E^p- 
sey,  27  Ml(^  373;  Hansbach's  Estate,  150 
Mich.  348,  114  N.  W.  65;  Williams  v.  Bobln- 
E»n,  42  Vt  058,  1  Am.  Bep.  3S0;  McMedim 
V.  McMechen,  17  W.  Va.  683,  41  Am.  Bgp. 
682.  But  most  of  the  cases  on  that  side  of 
the  question  cmcede  such  presumption  up- 
on the  making  of  a  prima  fade  case  by  for* 
mal  proof  of  the  will,  and  that  It  aids  in 
sustaining  the  burden  placed  upon  the  pro- 
ponent, nils  is  illustrated  by  the  Massa- 
chusetts cases. 

Perhaps  the  most  frequent^  cited  case  in 
support  of  the  proposition  that  the  hurdm 
remains  with  the  prc^xment  on  the  irtiole  er- 
Idoice  Is  Crownlnshleld  v.  Orownlnshleld,  2 
Gray  (Masa.)  624.  The  court,  in  that  ease^ 
seems  to  have  denied  the  probative  value  of 
the  presomption  In  favor  ot  sanl^,  whore 
there  la  aiv  evtdenca  of  InCapad^.  Bnt  a 
different  view  was  ^pressed  to  Baxter  v. 
Abbott,  7  Gray  (Mass.)  71.  In  that  case  the 
Jury  had  been  instmcted  ttiat  the  legal  pre- 
sumptlott.  In  the  ahaenoe  ot  evidence  to  the 
contrary,  was  In  fitvor  of  the  testator's  san- 
ity, and  that  the  proponoit  was  entitled  to 
that  presumption  in  sustaining  the  burdm 
of  proof  wlilch  the  law  put  np<m  him,  but 
that  the  presumption  might  be  rebutted  by 
evidence  satisfying  the  jury  of  the  testator's 
unsoundness  of  mind.  That  Ins^ctlon  was 
approved ;  the  court,  by  the  same  judge  who 
wrote  the  c^tnlon  in  the  Crowninahleld  Caaek 
saying : 

"A  majority  of  tbe  court  think  tiie  instraction 
to  the  jury,  tbat  the  legal  pnsumption,  in  the 
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ftbrnnee  of  erldence  to  the  eantnay,  wu  in  fa- 
vor of  the  sanity  of  tie  testator,  was  correct 
We  all  apree  that  it  doee  not  change  the  burden 
of  proof,  and  ttiat  this  always  rcErts  apon  those 
seeking  the  pr<*«t»  of  the  will.  See  Crownln- 
^ield  T.  Oowninshidd  (Mass.)  2  Gray,  582. 
The  opinion  in  that  case  expresses  my  own  view 
as  to  the  existence  of  the  legal  presumption." 

The  MasBachusetta  rule  Is  further  stated  In 
Clifford  V.  Taylor,  204  Mass.  358,  90  N.  HJ. 
862,  as  follows: 

"The  true  rule  is  that  the  presumption  is 
enongh  to  sustain  the  burden  of  proof,  until  evi- 
denee  is  introduced  which  tends  to  control  it 
On  the  iutroductioD  al  such  evidence,  the  case  is 
to  be  detennined  upcrn  the  whole  evidence,  in- 
cluding the  presumption  of  sanity,  and  if  the 
preponderance  of  the  evidence  is  in  favor  of  sani- 
ty, the  burden  of  proof  is  sustained  and  the  jury 
will  find  for  the  executor.  If,  upon  the  whole 
evidoiice<  induding  this  presumption,  the  scales 
are  in  even  balance,  the  finding  will  he  tor  the 
contestant  on  fte  ground  that  the  executor  has 
failed  to  sustain  the  burden  of  j^roof." 

A  similar  rale  prevails  in  Virginia  and 
Indiana.  Hoplrins  v.  Wampler.  108  Va.  705, 
62  S.  B.  928 ;  Stelnkuehler  v.  Wempner,  169 
Ind.  154,  81  N.  E.  482,  15  U  R.  A.  (N.  S.)  673. 
And  In  Minnesota,  based  on  a  statute  pegu- 
latlng  the  proof  of  wills  construed  as  per- 
emptory. Layman's  Will,  40  Minn.  371,  42  N. 
W.  286.  And  the  general  doctrine  that  the 
proponent  has  the  burden  o*  proving  sanity 
by  a  preponderance  of  the  evidence  is  main- 
tained also  in  Maine,  Mississippi,  Nebraska, 
Oregon,  and  Texas.  See  cases  cited  in  40 
Cyc.  1021,  note  12.  And  In  New  York,  ac- 
cording to  the  later  Surrogate  decisions,  that 
seems  to  be  the  rule,  although  the  early  case 
of  Delafleld  v.  Parish,  25  N.  T.  9,  has  been 
understood  as  holding  that  the  burden  Is  np- 
on  the  contestant  to  prove  mental  Incapacit? 
after  sufficient  evidence  has  been  Introduced 
by  the  priH>onent  to  make  a  prima  fade  case. 
Van  Den  Heuvel's  WIU.  76  Misc.  Rep;  137, 
136  N.  T.  Supp.  1109;  Knight's  Will,  87  Misc. 
Hep.  677,  150  N.  Y.  Supp.  137;  King's  Will, 
89  Misc.  Sep.  638,  154  N.  Y.  SuPP.  238. 

In  some  other  states,  which  we  find  noted 
as  holding  that  tbe  proponent  has  the  bunten 
of  proving  competency  by  a  preponderance  of 
the  evidence  (see  40  Oyc.  1021),  a  more  liberal 
rule  Is  expressed  as  to  the  effect  of  the  pre- 
snmptioD  of  sanity.  In  New  Hampshire,  one 
of  such  states,  it  Is  said  (Perkins  t.  Perkins, 
39  N.  H.  163): 

"It  is  therefore  pn^r  to  say  that  tbe  bur- 
den of  proving  the  sanity  of  the  testator,  and  all 
the  other  requirements  of  the  law  to  make  a  val- 
id Will,  is  upon  the  party  who  asserts  its  va- 
lidity. This  burden  remains  upon  him  till  the 
close  of  the  trial,  though  he  need  introduce  no 
proof  upon  this  point  until  something  appears 
to  the  «mtrary.  In  some  sense  it  Is  not  im- 
proper to  say  that  tbe  burden  of  proving  tbe  tn- 
sanity  of  the  testator  is  on  the  party  opposing 
the  will.  If  he  relies  on  that  fact,  he  must,  of 
coarse,  lay  evidence  before  tbe  jury  sufficient  to 
outweigh  the  presumption  of  law  and  the  proof 
oo  the  other  side,  and  to  convince  the  Jury,  or  he 
must  have  a  verdict  against  him.  T^is  question 
has  been  discussed  elsewhere  with  much  dili- 
gence and  keenness,  but  it  is,  aitet  all,  a  qwa- 
tion  mef^  verbal;  a  qneatloo  of  tbe  propriety 
of  certain  forms  «  espression;  for  we  appre- 
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h«id  tibat  wbatmr  vmy  be  the  tnrns  used,  thm 
oonne  of  i^acdce  Is  eroy  where  Uie  same." 

A2id  In  OoimecUcot  (Bartwr'a  Appeal,  63 
Gonn.  883,27AtL9TS,22LLB.A.90).  after 
stating  ttie  ordw  oS  ptoot—tint  fba  prima 
fade  case  by  proponoit,  tlien  the  cmtestanfs 
eridenoe,  ftdlowed  by  rebutting  evldeiioe  of 
the  proponent — the  court  concluded  by  say- 
ing that: 

"Tbe  evidoice  of  the  ccHitestants  would  be  of' 
fensive  and  affirmative  In  its  character,  and  that 
of  the  proponents  defensive  and  negative,  and  oa 
the  whole  case  the  qnesti<»i  would  be  whether  the 
evidence  of  the  contestants  sufficiently  prepondu^ 
ated  over  the  rebutting  and  special  evidence  of  the 
proponents,  including  the  evidence  of  the  attesting 
witnesses,  to  overcome  the  presumption  of  sani- 

S which  constituted  the  proponents'  prima  fa- 
e  case.  In  other  words,  leaving  the  presump- 
tion of  sanity  out  of  tbe  case,  was  there  mora 
evidence  of  insanity  than  of  sanity?  So  that, 
putting  it  atrain  Into  the  case^  there  would  'stlu 
be  as  mndi." 

In  the  later  case  of  Sturdevant's  Appeal,  71 
Gonn.  392,  42  Atl.  70.  Judge  Baldwin,  deUver- 
Ing  the  opinion  of  tbe  court,  said  ttaat: 

The  presumption  of  sanity  "has  a  just  relation 
to  the  law  of  trials,  and  in  civil  causes  where 
sanity  is  in  question  and  tbe  evidence  prepou- 
derates  on  mitlwr  side,  ought  to  control  the 
verdict." 

And  further: 

"The  important  thing  for  the  Jury  to  under- 
stand in  tlie  case  at  bar  was  tiiat  the  propo- 
nents had  something  to  rely  on  beside  tbe  posi- 
tive evidence  whidi  the;  ha!d  introduced  to  show 
testamentary  capacity  -  that  this  was  to  be  con- 
sidered  together  with  that  evidence;  and  that  it 
OHisisted  in  a  presompdon,  reoaynised  in  law 
as  based  on  the  general  facts  of  kfe,  which  bad 
probative  force  enough  to  turn  the  scale,  if  oth- 
erwise, taking  into  account  all  that  either  party 
had  put  in  evidence,  the  balance  should  seem 
to  them  to  stand  equal." 

That  case  would  seem  to  sustain  the  last 
part  of  the  fifth  Instruction  in  the  case  at 
bar,  as  to  the  effect  of  the  presumption  ot 
sanity  when  the  evidence  Is  equally  balanced 
or  leaves  tbe  matter  In  donbt. 

A  case  from  Georgia  (Evans  Arnold.  S2 
Ga.  16^  is  dted  in  support  oe  tbe  contention 
that  the  proponent  must  prove  sanity  by  a 
preponderance  of  tbe  evidence,  and  the  case 
is  dted  to  the  same  point  In  40  Oyc  1021. 
But  the  later  eases  in  that  otate  hold  tx>  tlie 
contrary.  In  GredfUe  v.  OredUle,  123  Ga. 
6TS,  SI  fi.  EL  628,  107  Am.  St.  Bep.  157,  and 
Slaughter  v.  Heath.  127  Ga.  747,  67  S.  BL 
69,  27  Lu  B.  A.  (N.  S.)  1.  It  Is  held  that  thtt 
burden.  In  tlie  first  instance,  is  upon  the  pro- 
pounder  <jl  the  alleged  will  to  make  out  a 
prima  facie  case  by  showing  the  factum  of 
the  will,  and  that  at  the  time  of  its  execnttoa 
the  testator  apparently  bad  sufficient  mental 
capacity  to  make  it,  and.  In  making  it,  acted 
freely  and  vtduntarlly,  and  when  tliis  is  duie, 
the  bnrdoi  of  proof  shifts  to  the  caveator. 
And  In  Freeman  v.  Hamilton,  74  Oa.  317,  it 
was  said  that  when  tbe  ivoponnder  showed 
tbe  testamentary  capadty  of  tbe  testator,  and 
that  tlie  wUl  was  made  freely  and  voluntari- 
ly,  then  the  onus  was  changed,  and  the  bur- 
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den  of  proof  wu  on  th6  caveators  to  make 
tbdr  groDi^B  of  objection  good. 

Tlie  MlBsoorl  case  of  Norton  v.  Paxton,  HO 
Ho.  406. 19  S.  W.  807,  Is  dted  In  support  of 
the  same  contention  of  plaintiffs  In  errw,  and 
it  seems  to  sustain  tli«  proposition;  but  tbe 
expressions  of  tbe  court  In  later  cases  ai^ar 
to  be  inctmslstent  iritfa  it  in  tbat  respect  In 
Sehr  T.  Llndemann.  153  Mo.  276,  04  S.  W. 
537,  the  court  say: 

"Wben  a  will  is  contested  it  derolTes  upon  the 
proponoits  to  prove  the  ezecntioQ  of  the  will, 
tbat  the  testator  was  of  requisite  age  and  that 
be  was  Bane  (citing  cases).  T^is  makes  out  a 
prima  facie  case,  and  it  then  devolves  upon  the 
contestants  to  establish  Incompetency  or  undue 
influence." 

And,  after  referring  to  tbe  evidence  con- 
cerning the  testator's  capacity,  the  court  con- 
cluded upon  tbat  point  as  follows: 

"CSearly,  therefore,  the  charge  of  iacompetency 
was  not  established  by  the  testimony,  nor  the 
prima  facie  case  made  out  hy  the  proponents 
overthrown,  and  there  was  therefore  nothing  for 
tbe  jury  to  cmslder,  and  the  court  did  right  in 
directing  a  verdict  for  tbe  defendants  upon  this 
issue." 

In  Glbony  v.  S^wter,  230  Mo.  106.  130  S. 
W.  314,  tbe  court  say  that  in  Sehr  v.  Llnde- 
mann, supra,  It  was  expressly  ruled  tbat  up- 
on making  out  a  prima  face  case  by  the  pro- 
ponents of  tbe  will.  It  then  devolved  upon  tbe 
contestants  to  establlab  Incompetency  or  un- 
due Influence.  And  In  Bensberg  v.  Washing- 
ton University,  251  Mo.  641,  168  S.  W.  330, 
after  stating  tbat  upou  tbe  Issue  whether  the 
wrlUng  produced  be  tbe  will  of  the  testator 
or  not  the  burden  lies  upon  the  proponent, 
and  that  he  must  establish  not  only  the  ex- 
ecutlcHQ  of  the  will,  but  tbe  mental  capacity 
of  the  testator,  the  court  say: 

"It  has  however  been  uniformly  held  by  this 
court  that  when  the  proponents  of  the  will  have 
made  a  prima  facie  case  it  devolves  upon  the 
contestant  to  overthrow  it  by  evidence"— citing 
Sehr  v.  Iiindemaon,  supra,  Gibony  v.  Foster, 
supra,  and  Tecbenbrock  v.  McLaughlin,  209  Mo. 
633,  539,  108  S.  W.  46. 

In  many  of  the  states  It  Is  held  that  the 
burden  rests  upon  the  contestant  to  show  al- 
leged Incapacity  by  a  preponderance  of  the 
evidence,  when  by  the  formal  proofs  of  the 
attesting  witnesses  a  prima  facie  case  is  es- 
tablished. That  is  the  role  In  Alabama,  Ar- 
kansas, California,  Delaware,  Idaho,  Illinois, 
Iowa,  Kentucky,  Maryland,  Montana,  New 
Jersey,  North  Carolina,  Pennsylvania,  South 
Carolina,  Tennessee,  Utah,  and  Wisconsin. 
Eastis  T.  Montgomery,  95  Ala.  486,  11  South. 
204,  36  Am.  St.  Rep.  227 ;  Smith  v.  Boswell, 
93  Ark.  66,  124  S.  W.  264;  Estate  of  Dal- 
rymple,  67  Oal.  444,  7  Pac.  906 ;  Doyle's  Es- 
tate, 78  Cal.  564, 16  Pac.  125 ;  Id  re  Latour'a 
Estate,  140  Cal.  414,  73  Pac.  1070,  74  Pac. 
441 ;  Head  v.  Nixon,  22  Idaho,  765,  128  Pac. 
667 ;  Carpenter  v.  Calvert,  83  111,  62 ;  Craig 
V.  Soathard.  162  III.  200,  44  N.  E.  393;  Wil- 
kinson V.  Service,  249  111.  146,  04  N.  B.  50, 
Ann.  Cas.  1912A,  41;  Goldthorp  v.  Gold- 
thorp,  115  Iowa.  430,  88  N.  W.  944 ;  Hull  v. 
Hull,  U7  Iowa.  738.  89  N.  W.  979 ;  Phllpott 
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V.  Jones,  164  Iowa,  780. 146  N.  W.  858 ;  Hil- 
ton V.  Hunter,  13  Bush  (Ky.)  163 ;  Flood  v. 
Pragoff.  79  Ky.  607;  Watstm's  Ex'r  v.  Wat- 
son, 137  Ky.  25,  121  S.  W.  626 ;  Hlgglna  T. 
Carlton  ft  Scaggs.  28  Md.  115,  92  Am.  Dec. 
666;  Brown  v.  Ward,  63  Md.  376,  36  Am. 
Rep.  422;  Farlelgh  v.  KeUey,  28  Mont.  421. 
72  Pac  756,  63  L.  B.  A.  319;  Whltenack  v. 
Stryker,  2  N.  J.  Eq.  8 ;  Trumbull  v.  Gibbons, 
22  N.  J.  Law,  117 ;  Elkinton  v.  Brick,  44  N. 
J.  Eq.  154,  16  Atl.  391, 1  L.  R.  A.  161 ;  Horah 
V.  Knox,  87  N.  C.  483;  In  re  Thorp,  150  N. 
0.  487,  64  N.  E.  379;  Grubbs  v.  McDonald. 
91  Pa.  236 ;  McNitt's  Estate,  229  Fa.  71,  78 
AtL  32 ;  Mordecal  v.  Canty,  86  S.  C.  470,  68 
8.  E.  1049 ;  Puryear  v.  Beese,  6  Cold.  (Tenn.) 
21;  Frenr  v,  WlUIams,  7  Baxt.  <66  Tenn.) 
660;  Van  Alstlne's  £)state,  26  Utah,  103.  72 
Pac.  942 ;  Will  of  Cole,  49  Wis.  179,  5  N.  W. 
346;  Win  of  Silverthom,  68  Wis.  372,  32  N. 
W.  287;  Allen  v.  Griffin,  69  Wis.  529,  36  N. 
W.  21 ;  and  other  cases  cited  In  40  Cyc 
1021,  note  11.  To  tbe  above  list  of  states 
should  be  added  Georgia  and  Missouri,  from 
the  above-cited  later  decisions  in  those 
states,  and  also  the  District  of  Columbia. 
Leach  V.  Burr,  188  U.  S.  510,  516,  23  Sup.  Ct. 
393,  47  L.  Ed.  567.  And  though  the  burden 
Is  said  In  the  New  Hampshire  and  Connecti- 
cut cases,  above  dted,  to  be  upon  the  pro- 
ponent, there  would  seem  to  be  no  iiubstan- 
tlal  or  practical  difference  between  those 
cases  and  tbe  cases  last  above  cited,  since 
they  require  that  on  the  question  of  testa- 
mentary capacity  tbe  contestant's  evidence 
as  to  Incapacity  shall  preponderate'  over  the 
proponent's  evidence  and  the  l^al  presump- 
tion of  sanity  to  Justify  a  finding  against  the 
will. 

Affirming  tbe  principle  that  the  contestant 
has  the  burden  of  proving  incompetency  the 
Pennsylvania  court  say  in  Grubbs  v.  McDon- 
ald, supra: 

"It  is  true,  complaint  is  made,  •  •  •  that 
the  burden  of  proof  was  thrown  upon  the  con- 
testants to  prove  want  of  testamentary  capacity. 
*  *  *  But  what  else  could  tbe  court  do  under 
the  rule  as  laid  down  in  Landis  v.  T^^n^^^«^  1 
Grant  Cas.  (Pa.)  248,  and  in  many  other  aa- 
thorities,  that  'toe  law  presumes  every  one  of 
full  age  competent  to  make  a  will,  of  sufficient 
mental  capacit;  to  do  the  act;  and  allegations  tO' 
the  contrary  must  be  proved.'  Testamentary 
capacity  is  the  normal  condition  of  one  of  full 
age,  and  the  afiirmative  is  with  him  who  un- 
dertakes to  call  it  in  questioD,  aod  this  affirms* 
tlve  he  roust  establish,  not  in  a  doubtful,  but  In 
a  poritive^  manner." 


There  Is  a  clear  discussion  of  the  question 
In  tbe  Maryland  case  of  Hlgglns  v.  Carlton, 
supra,  a  leadlug  case  on  tbe  subject,  and  the 
court  say  tbat  they  could  discover  no  sat- 
isfactory reason  why  tbe  presumption  of  law 
In  favor  of  sanity  should  not  be  applied  to 
wills,  as  well  as  to  any  other  instrument  In 
writing,  tbat  such  a  reason  was  not  to  be 
found  in  tbe  fact  tbat  the  statute  requires 
the  testator  to  be  of  sotmd  and  disposing 
mind,  and,  quoting  from  Swinburne  a  state- 
ment to  tbe  effect  that  because  of  the  pre- 
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snmpttflQ  of  sanity  until  the  contrary  Is  prov- 
ed, the  fact  Is  one  not  to  be  proved,  though 
allied,  say  that,  as  a  logical  conclusion  from 
snch  presumptltm,  the  burden  of  proof  Is  on 
the  person  asserting  unsoundness  of  mind, 
unless  a  previous  state  of  Insanity  has  been 
established,  la  which  ease  the  burden  is 
shifted  to  the  one  clalmli^;  under  the  will ; 
and  conclude  by  saying  that  the  authorities 
placing  audi  burden  up<»i  the  one  alleging  In- 
capacity rest  upon  sound  reasoning,  "harmo- 
nize with  the  ancient  rule  of  presumption  In 
favor  of  sanity,  and  thereby  escape  the  fal- 
lacy 'of  requiring  a  party  to  give  positive 
proof  of  the  exlst«tce  ot  a  &ct,  which  the 
law  presumes,  in  the  absence  of  all  proof.* " 

The  decisions  holding  the  burden  to  be 
up(Hi  the  contestant  as  to  alleged  incapacity 
are  In  accord  with  the  view  expressed  In 
Greenleaf  aa  Evidence,  i  681,  vis.: 

"Id  regard  to  InBanity  or  want  of  aufficient 
soundness  of  mind,  we  have  heretofore  seen,  that 
though  in  the  probate  of  a  will,  as  the  real  is- 
sue is  whether  there  is  a  valid  will  or  not.  the  ex- 
ecutor is  considered  as  holding  the  affirmative, 
and  therefore  may  seem  boand  affirmatively  to 
prove  the  sanity  ot  the  tostator;  yet  we  have 
also  seen  that  the  law  presumes  every  man  to 
be  of  sane  mind  until  the  contrary  is  &hown. 
The  burden  of  proving  unsoundness  or  imbecility 
of  mind  in  the  testator  Is  therefore  on  the  party 
impeaching  the  validity  ot  the  will  for  this 
cause.** 

And  Judge  Redfleld  expressed  ±he  same 
opinion  In  his  work  <m  Wills.  1  Redf.  on 
Wills,  pp.  81,  82. 

The  sixth  Instmctloa  In  the  case  at  bar 
appears  to  have  been  taken  from  Craig  v. 
Southard.  162  IlL  20».  44  N.  R  39B ;  at  least 
It  Is  a  literal  copy  of  an  Instmctioi  approved 
in  that  case,  exc^t  that  it  omits  the  words 
"in  the  &nt  instance"  from  the  fbnt  part  of 
the  sentmce  Instmcting  that  It  was  the  duty 
of  the  Jury  to  hold  that  the  testator  was  ot 
sound  mind  at  the  time  he  executed  the  will; 
that  part  of  the  instruction  In  said  case  read- 
ing: 

"And  the  court  Instructs  yon  that.  In  the  first 
instance,  it  is  your  dnty  to  hold  that  David 
Craig,  at  the  time  he  executed  the  will  offered 
in  evidence,  waa  of  sound  mind  and  memory, 
and  to  SO  hold  until  you  believe,  by  the  prepon- 
derance of  the  evidence,  that  be  was  otherwise." 

Such  omission,  however,  Is  obviously  not 
material,  though  by  using  the  omitted  words 
the  reason  for  the  final  part  of  the  instruc- 
tion "and  to  so  hold,"  etc.,  Is  made  more  ap- 
parent 

The  Instmctlons  In  the  case  at  bar  assum- 
ed that  it  was  necessary  for  the  proponent. 
In  the  first  Instance,  to  establish  a  prima 
facie  case,  by  the  formal  prooft  of  the  sub- 
scribing witnesses,  for  they  state  that  such 
proof  waa  made,  and  the  burden  placed  upon 
the  contestants  waa  to  show  by  a  preponder- 
ance of  the  evidence  that  the  testator  was  of 
unsound  mind  at  the  time  the  will  was  exe- 
cuted, or  that  he  was  so  influraiced  by  others 
that  he  was  not  a  free  agent  In  making  the 
will;  thus,  in  that  respect,  within  the  rule 
of  the  cases  last  above  cited,  and  If  not  sua- 


talned  by  the  clear  weight  of  authority,  cer- 
tainly, we  think,  by  authority  of  no  less 
w^t^t  than  that  to  the  contrary.  And  If  we 
were  to  dedde  the  question  upon  a  general 
consideration  of  the  authorities,  without  re- 
gard to  statute  regulating  the  proceeding,  we 
tblnk  the  more  reasonable  rule  is  that  which 
requires  alleged  testamentary  Incapacity  to 
be  shown  by  a  preponderance  of  the  evidence. 

That  rule  is  less  confusing  In  explaining 
the  effect  of  the  presumption  of  sanity;  and 
that  there  la  a  presumption  of  sanity  entitled 
to  be  considered,  at  least  upm  f<Hmal  proof 
showing  prima  fade  the  testator's  capacity, 
is  established  by  the  undoubted  -weight  of 
authority.  The  difference  between  such  rule 
and  the  seemingly  conflicting  one  conceding 
the  presnn4>tl<m  In  favor  of  the  will,  but  de- 
clartug  the  burden  to  be  upon  the  proponmt 
to  prove  a  will  by  a  competent  testator,  ia 
so  slight  and  tec^mlcal  that  it  appears  to 
us  to  be  of  little,  If  any,  practical  Importance. 
Und^  the  latter  rule,  as  explained  in  the 
Massachusetts  case  of  Clifford  v.  TajloT, 
supra,  the  finding  Is  to  be  In  favor  of  the 
will,  unless  the  contestant's  eWdence  pre- 
ponderates over  both  the  presumption  and 
the  evidence  of  the  proponrat,  which  neces- 
sarily implies  that  If  upon  the  evidence,  ex- 
cluding the  presumption,  the  scales  are  in 
even  balance,  the  will  must  be  sustained. 
That  case  sustained  an  exception  of  the 
proponent  to  an  Instruction  that  the  pre- 
sumption of  sanity  "stands  until  It  is  re- 
butted," on  the  ground  that  in  connection 
with  other  parts  of  the  charge  the  word 
"rebutted"  might  have '  been  understood  as 
meaning  "that  the  moment  an  Issue  la  pre- 
sented by  a  denial  of  sanity  the  presumption 
becomes  of  no  effect"  That  proposition  was 
held  to  be  incorrect,  and  what  was  said  to 
be  the  true  rule  was  stated  as  quoted  in  an 
earlier  part  of  ttiis  opinion.  Tliat  case, 
though  stating  it  differ^tly,  in  effect  sup- 
ports the  rule  that  the  contestant  has  the 
burden  of  showing  Incompetency.  But  it  is 
much  better,  we  think,  to  state  the  presump- 
tion, aiid  because  of  It,  that  the  burden  U 
on  the  contestant 

Our  statute  regulating  the  contest  proceed- 
ing also  favors  that  conclusion.  It  provides 
that  any  one  appearing  to  contest  a  will  must 
file  written  grounds  of  opposition  to  the  pro- 
bate thereof  and  serve  a  copy  on  the  peti- 
tioner and  other  residents  of  the  county 
Interested  In  the  estate,  "any  one  or  more  of 
whom  may  demur  Uiereto  upm  any  of  the 
grounds  •  •  •  provided  for  under  the 
laws  of  Wyoming  or  the  petitioner  and  oth- 
ers intere^ed  may  jointly  or  separately  an- 
Bwer  the  contestant's  grounds,  traverdng  or 
othMTwlae  obviating  or  avol^ng  the  objec- 
tions"; and  that  wh«iever  such  demurrer 
shall  be  filed,  or  any  Issue,  of  fact  raised  by 
the  pleadings,  Involving  the  decedent's  com- 
petency, his  freedom  from  duress,  menace, 
fraud  or  undue  iniluaace,  the  due  execution 
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or  attestatton  of  the  wlU.  auxy  other  qoestlon 
sQbBtantlally  aflecttng  the  valldUy  of  the 
will,  "then  ell  pradlng  matters  relating  there- 
to  must  be  suspended  until  the  next  term  of 
Uie  court  h^  in  that  county,  or  at  the  same 
term  under  the  direction  of  the  court,  and 
tlie  case  »tered  regularly  for  trial  on  the 
trial  docket  thereof,  and  the  issues  joined 
must  be  tried  •  •  •  by  the  court." 
Comp.  Stat.  1910,  I  5440.  This  section  is 
found  in  the  Probate  Ciode,  which  was  adopt- 
ed from  Califbmla  in  1801,  and  the  corre- 
sponding section  of  the  Code  of  that  state  has 
been  construed  as  placing  the  buxden  of 
proof  upon  the  contestant,  both  before  and 
since  the  statute  was  enacted  here.  Of  the 
several  cases  so  construing  the  statute  the 
following  only  meed  be  cited:  Estate  of 
Dalrymple,  67  Cal.  444,  7  Pac.  0(Ki,  decided 
In  1885 ;  Estate  of  Doyle,  73  Cal.  5C4,  15  Pac 
125,  decided  in  1887 ;  Estate  of  Latour,  140 
Cal.  414,  73  Paa  1070,  74  Pac.  441;  Estate 
of  Dolbeer,  14»  Cal.  227,  86  Pao.  605,  9  Ann. 
Cas.  795.  We  quote  from  the  very  clear 
stateuK'nt  of  the  reasons  for  such  construc- 
tion iu  the  rehearing  opinion  lu  the  Latour 
Case: 

*'In  every  case  of  a  contest  of  a  will  before 
probate  there  are,  ia  law  and  in  fact,  two  dia- 
tinct,  and  to  some  extent  independent,  proceed- 
inSB  before  the  court.  One  is  the  petition  of 
tlie  proponent  for  the  admissiou  of  tiie  will  to 
probate.  The  other  is  the  contest,  an  affirmative 
proceeding,  based  on  the  written  grounds  of 
opposition  filed  by  the  contestant.  There  Is  no 
pleading  on  the  part  of  the  cootestant  that  is 
uddresaed  to  the  petition,  or  that  is  in  the  natore 
of  an  answer  to  it.  •  •  •  The  contest  is  in- 
augurated by  the,  filing  of  tiie  'written  grounds 
of  opposition,'  in  wMch  must  be  set  forth  the 
facts  upon  which  the  contestant  bases  hia  aa- 
sertion  that  the  will  is  invalid.  •  *  ♦  To  this 
pleading  on  the  part  of  the  contestant  the  pro- 
ponent, or  other  pravon  interested,  flies  an  an- 
swer, and  thus  raises  an  Issue  for  trial.  *  *  * 
The  hearing  of  these  two  proceedings  must  come 
at  the  same  time,  and  it  is  this  circumstance 
which  causes  the  confusion  about  the  proper 
method  of  procedure.  When  the  contest  comes 
after  probate,  as  it  may  do  under  section  1327, 
Code  Civ.  Proc.,  this  matter  Is  much  simpler, 
and  it  would  not  be  seriously  contended  that 
tlie  contestant  ahould  not  then  have  the  burden 
of  proof.  At  that  time  the  proceeding  on  the  pe- 
titioD  has  been  already  heard  and  determined, 
and  its  distinct  character  is  easily  perceived. 
There  -is,  however,  no  «8sential  difference  in 
this  respect  between  a  contest  before  probate 
and  one  subsegnent  thereto.  In  either  case  the 
bcsring  of  the  formal  proceeding  for  probate  is 
presiippcMed.  Where  the  contest  is  before  pro- 
bate, and  comes  on  (Or  disposal  simultaneously 
with  the  petition,  the  hearing  of  the  contest 
does  not  dispense  with  the  hearing  and  disposi- 
tion c/t  the  petition.  In  aucb  a  case  the  regular 
end  orderly  method  of  procedure  is  for  the  pro- 
ponent to  first  present  his  preliminary  proof  in 
support  of  his  petition.  These  averments,  it 
must  be  rememlwred,  arc  not  controverted  by  any 
pleading.  The  so-called  'written  grounds  of  op- 
position' provided  for  in  section  1312  •  •  • 
is  not  a  response  to  the  petition,  controverting 
or  avoiding  its  allegations.  It  is  a  pleading 
collateral  to  tlie  petition,  and  related  to  it  only 
to  the  extent  that  it  cannot  be  filed  nntll  there 
is  a  petition  filed,  and  that  it  is  in  some  sense 
si^bordinate  to  it,  so  that  if  the  petition  is  dis- 
missed, or  U  it  is  denied  after  the  hearing  of 


the  fbrmal  preliminary  proof,  the  contest  fall* 
with  it.  This  preliminary  proof  is  addressed  to 
the  co\irt  alone.  If  a  jury  has  been  called  to 
try  the  Issues  arisinic  upon  the  contest,  the  pre- 
liminary proof  is  for  the  court,  and  not  for  the 
jury,  unless  the  court  directs  the  contrary,  or 
the  parties  treat  it  as  part  of  the  case  for  tiie 
jury.  If,  after  hearing  this  proof,  the  court  is 
of  uie  opinion  that  a  prima  fade  case  is  made  la 
support  of  the  will,  it  should  reserve  its  dedsion 
upon  the  petition  and  direct  the  trial  to  pro- 
ceed upon  the  contest  in  the  manner  siiecified  in 
section  607.  •  •  •  the  contestant,  aa  plain- 
tiff, first  introducing  his  evidence  in  support  of 
his  written  groimds  of  (^position,  and  the  pro- 
ponent, as  defendant,  then  producing  his  evi- 
dence in  support  of  his  answer  tliereto,  and  in 
rebuttal  of  the  evidence  on  behalf  of  the  contest- 
ant If  the  prdiminary  proof  does  not  satisfy 
the  couit,  it  should  thereupon  refuse  probete 
and  end  the  proceeding  without  further  cere- 
mony." 

In  Idaho.  Montana*  and  Utah,  under  a  like 
statute  the  Oallfomla  ccHistructlon  has  been 
followed.  Uead  t.  Nixon,  supra;  Fartelgh 
V.  Kelley,  supra;  Van  Alstlne'a  Estate,  su- 
pra. It  is  true  that  our  statute  aforesaid 
Is  not  4n  all  respects  a  literal  a^y  of  the 
corresponding  sectlcwi  of  the  California  Code, 
for  it  omits  the  concluding  proviBion  thereof 
that,  "on  the  trial,  the  cmtestant  Is  platn- 
tiCf  and  the  petitioner  Is  defendant,"  and  also 
the  proviaiwi  that  the  issue  of  fact  must  be 
tried  by  a  Jury,  on  written  request  of  ^ther 
party  filed  within  a  stated  time.  But  in 
other  particulars  our  statute  is  substantial- 
ly the  same  aft  the  section  amstrned  In  Cal- 
ifornia. And  the  decisions  aforesaid  of  that 
state  are  at  least  strongly  persua^ve,  for, 
as  they  show,  and  especially  the  c^nion 
aforesaid  lu  the  Latour  Case,  the  character 
of  the  proceeding,  under  the  statute,  is  wich 
that  the  contestant  becomes  the  idalntlff  and 
the  petitioner  the  defendant,  without  an  ex- 
press declaratl<m  to  that  ^ect.  It  is  said 
in  Montana  (Farl^h  t.  Kelley,  supra)  that 
the  fact  that  the  petitioner's  answer  need 
be  nothing  more  than  a  genual  denial  of 
the  allegations  of  the  written  pounds  of 
OMMisltiou  Mnpha^zes  the  evident  Intention 
of  the  Legislature  that  the  contestant  shall 
have  the  laboring  oar  thnn^iont  the  trial. 
And  In  Utah  (Van  Alstine's  Sstato,  supra), 
the  holding  that  the  contestant  has  the  bur- 
den of  proof,  and  ther^ore  the  ri^t  to  <^n 
and  dose  the  argument,  follows  a  specific 
reference  to  the  {ffovlsion  that  the  petitioner 
and  others  may  answer  the  grounds  alleged 
by  the  contestant  So  that,  If  we  are  not 
bound  by  tbe  prevUms  constracOon  of  the 
statute  in  Oallfomla,  because  of  the'  stated 
difference  between  our  statute  and  the  one 
there  conatmed,  we  are  of  the  oirtnion  that, 
since  the  part  ct  our  statute  prescrltdng  the 
manner  of  ^roring  a  will,  and  framing  the 
issues  in  a  contest  opposing  the  probate 
thereof,  is  the  same  as  in  California,  and 
was  adopted  from  that  state,  the  construc- 
tion there  given  the  statute  as  to  the  matter 
now  under  conddwatlon  ought  to  be  acc^it- 
ed  and  followed.  And  we  are  satisfied  that 
as  our  statute  stands,  for  the  reasons  so 
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well  stated  In  tlie  rehearing  opinion  In  the 
Latour  Case,  Its  effect  is  to  place  upon  the 
contestants  the  burden  of  showing  aUeged 
Incompetency  of  the  testator,  unless  the  case 
should  be  brought  within  the  exertion 
where  previous  Incompetency  is  admitted  or 
suflaclently  shown  to  change  the  burden. 

It  appears  In  this  case  that,  In  accordance 
with  the  instructions  as  to  the  burden  of 
proof,  the  contestants  were  allowed  to  open 
the  argument  to  the  Jury,  which  seems  also 
to  have  been  the  closing  argument,  for  the 
record  states  that  the  coutestee  then  waived 
argument. 

[E,  t]  The  contestants  complain  further  of 
the  statement  In  the  fifth  instruction  that 
insanity  or  unsoundness  of  mind  must  be 
established  with  reasonable  certainty.  Stand- 
ing alone  that  might  constitute  prejudicial 
error.  It  does  not  stand  alone.  It  was  ex- 
plained if  not  limited  by  the  statement  Im- 
mediately following  that,  "the  evidence  of 
insanity  should  preponderate,  or  the  will  be 
taken  as  valid."  And  In  the  sixth  Instmo- 
tlon  the  verdict  Is  made  to  depend  upon 
"the  preponderance  of  the  evidence."  Also 
in  the  first  Instmctton,  though  In  one  of  tlie 
two  places  therein  stating  the  burden  to  be 
upon  the  contestants  to  show  the  invalidity 
of  the  will  by  a  preponderance  of  the  evi- 
dence the  expression  is  "reasonable  prepon- 
derance," and  that  is  complained  of.  A  later 
instmcUon  explained  what  is  meant  by  a 
pr^nderance  of  evidence  as  used  In  the  In- 
stmctlons ;  and  it  was  said  to  mean  not  the 
greater  number  ci  witnesses,  but  the  weight 
and  valne  glvea  the  evidence  of  the  witnesses 
1^  the  jury.  We  do  not  think  that  the  court 
Intended  or  that  the  Jury  could  have  under- 
stood that  anything  more  was  necessary  to 
a  finding  agadnst  the  will  than  a  belief  re- 
sulting from  a  preponderance  of  the  evidence. 
The  effect  of  the  Instructions  in  that  respect 
Is  not  to  be  determltted  alone  upon  the 
single  Btatenumt  to  whltdi  exception  Is  tak- 
en. As  said  by  Judge  Baldwin  In  Sturde* 
vanfB  Appeal,  supra,  concerning  a  conceded 
unguarded  remark  <^  the  trial  court  in 
charging  the  Jury ; 

"But  no  charge  delivered  by  a  trial  court  Is 
to  be  judged  by  the  same  standards  as  a  state- 
ment of  law  carefully  elaborated  and  deliberate- 
ly pronounced  by  a  court  of  appeals,  sitting  in 
bane.  *  *  *  A  charge  must  be  taken  as  a 
whole  In  determining  ite  natural  effect," 

n-i]  But  without  the  evidence  to  enable 
the  court  to  determine  whether  the  statemrat 
complained  of  was  In  fact  prejudicial,  we 
would  not  be  inclined  to  order  a  reversal  on 
that  ground.  And  the  same  may  be  said 
respecting  the  complaint  as  to  other  Instruc- 
tions on  the  ground  that  they  are  argumenta- 
tive, and  that  one  of  them  declares  that  in- 
flumce  is  not  ordinarily  considered  undue 
which  arises  out  of  "flattery";  that  being 
mentioned  as  one  of  several  things  that  might 
Influence  a  testator  without  being  undue,  viz. : 


"sympathy,  kindness,  attention,  attachment, 
or  affection,  gratitude  for  past  services,  de* 
sire  of  gratdfying  another's  wishes,  or  of  re- 
lieving distress,  claims  of  kindred  and  fami- 
ly, love,  esteem,  social  relations,  prejudice, 
passive  encouragemmt  of  resentment  and 
flattery."  Even  if  erroneous  on  either  ground 
claimed,  the  prejudicial  effect  would  lately 
depend  upon  the  evidence,  and  the  objec- 
tions are  therefore  not  of  the  class  «iQtled 
to  be  considered  as  ground  for  reversal  In 
the  absence  of  the  evidence.  We  have 
thought  that  there  ml^t  be  some  doubt 
about  the  propriety  of  considering  the  in- 
structions relating  to  the  burden  of  proof, 
without  tb.e  evidence;  a  reversal  fbr  error 
in  the  charge  on  that  subject  has  been  de- 
nied In  several  cases  In  other  states  for  the 
reason  that  an  examination  of  the  evidence 
has  shown  the  verdict  to  be  clearly  right. 
It  follows  that  the  Judgment  must  be  af- 
firmed. 
Affirmed* 

BEARD,  7.,  concurs.  SCOTT,  J.,  did  not 
sit 


UeCOBNICK  ft  CO.  v.  BASSETT,  County 
Treasurer,    (No.  2803.) 

(Supreme  Court  of  Utah.    March  1,  1917. 
Rehearing  Denied  April  10,  1&17.) 

1.  Taxation  €=>47(5)— Double  Taxation  of 
Capitai,  Stock— RixATKn  CoRPOKATioira— 
"Owneb"— "Has  Been  Taxed." 

Where  plaintiflf  bank  owned  all  the  stock 
in  building  corporation  in  which  it  had  invest- 
ed one-half  Its  capital  stock,  and  which  was 
evidently  organized  by  the  bank  for  its  con- 
venience, and  the  two  concerns  being  in  fact 
merged,  the  bank  was  the  "owner"  of  the  build- 
ing held  by  the  building  company,  within  mean- 
ing of  Const,  art.  13,  IS  2,  3,  and  Comp.  Lews 
1907,  8S  2505-2509,  providing  that  corporate 
property  shall  not  be  doubly  taxed,  and  the 
phrase  "has  been  taxed"  in  such  Oonstitutton 
and  statutes  does  not  refer  only  to  property 
represented  by  catHtal  stock  which  baa  been  di- 
rectly and  actually  taxed  in  the  name  of  sodi 
corporation  in  view  of  Const  art  13,  §  2,  and 
Comp.  Lb-wb  1007,  f  2606,  subd.  1,  providing  that 
provisions  shall  not  be  so  construed  as  to  au- 
thorize taxation  oS  capital  stock  when  property 
represented  by  such  stock  has  been  taxed. 

[Ed.  Note.— F<H-  other  casesj  see  Taxation, 
Cent.  Dig.  8  109. 

For  other  deGnitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Owner.] 

2.  Taxation  «g=»319(2)— Double  Taxation  or 
Cafital  Stock  —  Assessubki  —  Pbbsitiif- 

TION, 

Where  bank  furnished  assessor  statement  as 
required  by  Comp,  Laws  1907,  1  2507,  show- 
ing ownership  of  building  held  by  building  com- 
pany of  which  bank  hela  all  the  stock  and  la 
which  it  bad  invested  one-half  of  its  capital 
stock,  and  assessor  erased  that  property  inm 
list  and  assessed  it  to  building  company,  bat 
assessed  capitnl  stock  as  given  without  deducting 
value  of  building.  It  will  be  presumed  that  tbe 
assessment  of  bank's  capital  stock  also  covered 
such  property,  thus  making  double  taxation. 
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McCOBNIOK  A  CO.  T.  BASSlfiTT 


a.  Taxation  «s»47(l^DorBLE  Taxatior  ov 
CUprrAL  Stock— Reutkd  GoBPOKAnoNa. 
Taxation  of  a  bank's  capital  Btoc^  without 
deducting  value  of  realty  owned  by  building  com' 
pan;  of  which  bank  hdd  all  stock  repreaeDtlDg 
(me-oalf  of  bank's  capital  which  realty  was 
taxed  to  buildine  company,  waa  double  taxation, 

Erohibited  by  Const  art.  13,  |8  2,  S,  Oomp. 
aws  1907,  if  2506-2609.1 
[Kd.  Note.— Few  other  casM,  see  Tazatimi, 
Gent.  Dig.  |  109.1 

Appeal  from  District  Gonrt,  Salt  Late 
County;  Gea  O.  Armetrong,  Judge. 

Action  by  HcComlck  &  Oio.,  Bankers, 
against  Fred  O.  Bassett,  County  Treasurer 
of  Salt  La^e  Gounty.  Judgment  for  defend* 
ant,  and  plalntUt  appeals.  Beyersed,  with 
dlrectl<His  to  enter  Judgment  for  plaintlir. 

This  Is  an  actl<m  against  tbe  treasurer  of 
Salt  Lake  comity  to  recover  for  mcm^  paid 
under  protest  by  plaintiff,  McOomidc  ft  Co., 
Bankors,  a  corporation,  her^nafter  called 
baxkk,  on  account  of  taxes  alleged  to  have 
been  unlawfully  levied  and  collected.  The 
bank,  at  On  time  tbia  taxes  wore  levied  and 
collected,  was  doing  a  general  Imnklng  busl- 
neas  in  Salt  Lake  CUj,  Utah.  It  was  capital- 
iced  for  1600,000,  r^reaented  by  6.000  shares 
ot  capital  stodk  of  the  par  value  of  |100 
per  8har&  The  bank  owned  all  ct  the  sto<^ 
of  another  oorp<»a.t]on  ot  the  name  of  lie- 
Oomick  Bnfldlng,  hereinafter  called  tbe  build- 
ing company.  Tbis  second  corporation  owned 
a  oertaln  building  and  the  land  upon  whldi 
the  building  stands,  known  as  tbe  MeCoratck 
Buildii«,  situated  in  Salt  lake  City.  Utah. 
Tbe  bank  conducted  and  carried  on  its  bu^- 
neas  in  this  buUding.  $300,000  of  the  assets 
of  the  bank— the  eQuivalent  of  one-half  of 
its  paid-iv  capital  stock— were  Invested  in 
the  capital  atock,  and  tbe  whole  thereof,  of 
the  building  company.  The  building  and  the 
land  upMi  which  it  stands  were,  in  the  year 
1913.  assessed  to  and  in  tbe  name  of  the 
building  company. 

It  is  aUeged  In  the  c<miplalnt,  and  admitted 
in  tile  answer,  that  the  property  was,  for 
tbe  purpose  of  taxation,  valued  at  $168,200, 
and  "that  on  or  about  the  15th  day  of  Novem- 
ber, 1913,  said  McComlck  Building  paid  to 
defendant,  as  treasurer  of  Salt  Lake  county, 
the  sum  of  $63^1.41,  said  sum  being  the  taxes 
levied  and  assessed  against  the  real  estate 
and  Improvements  above  described,  for  state, 
county,  and  muaidpal  purposes."  On  the. 
27th  day  of  February,  1913,  the  cashier  of 
the  bank  listed  on  a  printed  form  or  blank 
famished  him  by  the  assessor  tbe  capital 
stock  of  the  bank  at  $600,000,  its  surplus 
and  resore  fund  at  $120,000,  and  its  undivid- 
ed prc^ts  at  $79,143,  making  a  total  of  $799,- 


iCom.  N»L  Bank  v.  Gbambera,  21  UUb,  3U,  61 
Pac.  560,  66  L.  R.  A.  SU;  Bast  Llvermore  t.  Bank- 
ing Co.,  103  He.  418.  08  Atl.  30«,  15  U  R.  A.  (N.  B.) 
952,  18  Aon.  C«S.  631;  L«wtston  Water  A  Power  Co. 
V.  Asotin  County,  24  Wasb.  371,  64  Pac.  544;  Dex- 
ter Horton  Nat.  Bank  v.  HcKentte,  6B  Wub.  114. 
U4  Pac.  915 ;  People  t.  Badlun.  57  Cal.  BH ;  Ooolv 
on  Tautloa  (Sd  Kd.)  p.  226. 


143.  He  also  listed  three  pieces  of  real  astate 
owned  by  tbe  bank  and  situate  in  Salt  Laire 
City,  trtab,  at  $11,120.  This  sum  was  de- 
ducted from  the  $799,148,  representing  the 
value  of  the  capital  sto<±,  surplus,  and  un- 
divided profits,  leaving  the  assets  of  tbe  bank 
as  shown  by  the  statement  in  whidi  they 
were  listed  at  $7^023.  Tbe  assessor  tben 
reduced  this  som  20  per  cent^ — a  reduction 
whli^,  the  record  shows,  was  made  by  as- 
sessors generally  In  arriving  at  tbe  value 
of  tbe  capital  stock  of  banks  throughout 
the  state  for  the  purpose  of  taxation — leaving 
the  assessed  valuation  of  the  bank's  capital 
stock  at  $591,0ia 

It  is  alleged  In  the  complaint,  and  admitted 
by  the  answer,  "that  on  or  about  the  13tb 
day  of  November,  1918,  plaintiff  was  com- 
pelled to  pay  and  did  pay,  under  protest,  to 
d^«ident  as  such  treasurer,  the  sum  of  $22,- 
281.37,  said  sum  being  the  amount  of  taxes 
assessed  and  levied  against  6,000  sbares  of 
the  capital  stock  of  the  plaintiff  for  state, 
county,  and  dty  purposes  for  the  year  Hid- 
ing December  31. 1913.  That  for  the  pnri>OBes 
of  said  tax,  said  6,000  diares  of  capital 
stock  of  plaintiff  were  assessed  by  tbe  coun- 
ty assessor  of  Salt  Lake  county  at  a  valua- 
titxi  of  $691,018.  and  that  said  tax  was 
levied  up<m  said  sbares  assessed  at  such 
valuation."  It  Is  also  alli^ed  in  tbe  com- 
plaint "that  said  stocks  so  assessed  rq;>ra8ent- 
ed  in  part  the  real  prtqperty  and  improve- 
ments thereon,  hereinbefore  described  (the 
HcOomldc  BnlldiniO,  and  which  real  pn^ 
erty  was  s^arately  assessed  as  aforesaid." 
The  d^endant  in  his  answer  denies  that  Ibe 
capital  stodc  of  the  bank  r^resented  the  real 
property  and  Improvwients  last  mentioned. 
It  is  admitted  that  tbe  bank  duly  complained 
and  protested  to  the  county  board  of  equali- 
sation of  Salt  Lake  coun^  against  tbe  as- 
sessed valuation  of  its  capital  atodc,  and 
at  tbe  same  time  petitioned  the  board  for 
an  abatemmt  ot  such  valuation  to  the  ex- 
tait  that  Bucb  valuation  is  represented  by 
the  McGonilck  Building  and  tbe  land  upon 
which  the  building  stands,  and  that  the 
board  of  equalisation  refused  to  allow  a  de- 
duction or  abatonent  of  any  part  of  said 
levy  and  tax. 

The  cause  was  tried  to  the  court.  From 
a  Judgmrat  rendered  in  favor  of  d^endant, 
plaintiff  appeals. 

Pierce,  Crltchlow  &  Barrette,  of  Salt  Lake 
City,  for  appellant.  H.  L-  Mulliner,  pt  Salt 
Lake  City,  for  respondent 

Mccarty,  J.  (after  stating  the  facts  as 
above).  The  Important  question  presented 
by  this  appeal  is^  Was  the  bank  (appellant) 
entitled  to  have  the  sum  at  which  the  real 
estate  and  Improvements  thereon  of  the 
building  company  was  assessed  deducted  from 
the  value  of  ita  capital  stock  as  fixed  by  the 
assessor  for  taxation  purposes?    It  is  cou* 
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tended  Uiat  since  the  bank  owned  all  of  the 
capital  stock  of  the  balldlng  company  at 
the  time  the  taxes  In  question  were  levied 
and  collected,  It.  in  effect,  owned  the  real 
estate  mentioned — assessed  to  and  In  the 
name  of  the  building  company — and  that  such 
real  estate  and  improvements  constituted  a 
substantial  portion  of  the  bank's  assets  upon 
which  the  valuation  of  its  capital  stock,  as 
flxed  by  Che  assessor  for  the  purpose  of  taxa- 
tion, was  based,  and  that  It  necessarily  fol- 
lows that  the  taxing  of  the  real  prc^erty 
mentioned,  and  the  taxing  of  the  capital 
stock  of  the  bank,  the  value  of  which,  It  Is 
contended,  is  [>artly  based  uptm  and  derived 
from  the'  ownership  of  the  property  by  the 
bank,  Is  double  taxation  to  the  extent  of 
the  assessed  valuation  of  the  real  property 
and  is  In  contrav^tlon  of  secticm  2,  article 
13,  of  the  Oonstltotion  of  Utah,  which,  so 
far  as  material  here,  provides  that: 

"All  prc^erty  in  the  state  •  •  •  sliall  be 
taxed  in  proportion  to  its  value,  to  be  ascertain- 
ed  as  provided  by  law.  The  word  property,  as 
used  in  this  amde,  it  hereby  declared  to  in- 
clude moneys,  oreditt,  bondt,  atooka,  franchitet 
and  all  matters  and  thtit^ja  (real,  personal  and 
mieed)  capable  of  private  ownership;  hut  this 
shali  not  he  so  oonstrued  as  to  authoriie  the 
tat^ation  of  the  stocks  of  any  company  or  cor- 
poration, when  the  property  of  tick  company 
or  oorporntion  represented  by  mch  Btocks,  has 
been  taxed."  (Italics  ours.) 
Section  8,  same  artlcie,  provides  that : 
"The  I^egislature  shall  provide  by  law  a  uni- 
form  and  equal  rate  of  aseessment  and  taxation 
on  all  property  in  the  state,  according  to  its 
value  in  money,  and  shall  prescribe  by  fceuernl 
law  such  regulations  as  shidl  secure  a  just  val- 
uation for  taxation  of  all  property,  so  tbiat  every 
person  and  corporation  sball  pay  a  tax  in  pro- 
portion to  the  value  of  his.  hw  or  Ita  property." 

These  provisions  of  the  Constitution  in 
plain  and  explicit  terms  provide  that  there 
shall  be  a  uniform  rate  of  taxation  In  this 
state  so  that  every  person,  company,  and  cor- 
poration will  be  compelled  to  bear,  as  nearly 
as  may  be,  his,  her,  or  its  pro  rata  of  the 
burdens  of  general  taxation  according  to 
the  value  of  the  taxable  property  of  such 
person  or  corporation.  And  It  Is  not  contem- 
plated that,  when  property  is  once  assessed 
for  general  taxes  according  to  Its  value  and 
at  the  same  rate  as  other  property  subject 
to  the  same  tax  is  assessed.  It  may  again  be 
taxed.  In  some  other  way  when  the  burden 
of  both  taxes  falls  on  the  same  person,  and 
while  other  property  subject  to  the  same  tax 
Is  assessed  but  <mce.  To  meet  the  require- 
ments of  the  Constitution  In  that  regard,  In 
so  far  as  they  relate  to  the  taxation  of  the 
capital  stock  and  assets — property — of  bank- 
ing corporations,  the  Legislature  presumably 
enacted  sections  2505,  2507,  2508,  and  2509, 
Comp.  Laws  1907,  Subdivision  1  of  section 
2505,  and  the  part  of  section  2  of  the  Con- 
stitution which  we  have  italicized,  are  Identi- 
cal. Section  2507  provides,  so  far  as  ma- 
terial here,  that: 

"The  stockholders  in  every  bank  or  banking 
asaodation,  organised  under  the  authority  of 
this  state  or  of  the  United  Statea,  must  be  as- 


sessed and  taxed  on  the  value  of  th^  shares  of 
stock.  *  *  *  The  cashier  or  other  acconnt- 
ing  officer  of  every  such  bank  must  furnish  a 
verified  statmient  to  the  assessor  sliowinf  the 
amount  and  number  of  shares  ot  the  capital 
stock  ot  each  bank,  the  amount  of  its  suri^us  or 
reserve  fund  or  undivided  profits,  the  amount  of 
investmaits  in  real  estate,  which  real  estate 
must  be  assessed  to  said  bank  and  taxed  as  other 
real  estate,"  ete. 

Section  2G08  provides: 

"In  the  assessment  of  the  shares  of  stock  men- 
tioned in  the  next  preceding  section,  each  stock- 
holder must  be  allowed  all  the  deductions  and 
raemptions  allowed  by  law  in  assessing  the  val- 
ue of  other  taxable  personal  property  owned  by 
individual  citizens  of  this  state,  and  the  assess- 
ment and  taxation  must  not  be  at  a  greater  rate 
than  is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of 
this  state." 

SecUtm  2509  provides : 

"In  making  such  assessmeot,  there  must  also 
be  deducted  from  the  value  at  such  sbares  sndi 
sum  as  is  in  the  same  proportion  to  such  value 
as  the  assessed  value  <j  the  real  estate  of  such 
bank  or  banking  association  in  which  suf^i 
shares  are  held  bears  to  the  whole  amount  of 
the  capitHl  stock,  surplus,  reserve,  and  undivided 
profits  of  such  bank  or  banking  assoriatioD." 

Section  2043  provides  In  general  terms 
that  property  shall  not  be  "assessed  more 
than  once."  The  cashier  of  the  t)anlc,  as 
required  by  section  2607,  Comp.  Laws  1907, 
furnished  the  assessor  with  a  stat^mt  In 
which  he  had  listed  the  UcCorulck  Building, 
and  the  land  upon  nhl<^  It  stands  as  an 
asset  of  the  bank.  This  piece  of  property 
and  the  Improvements  thweon  were  later, 
presumably  by  the  assessor,  erased — riimi- 
nated — from  the  statement  and  assessed 
to  and  In  the  name  of  the  building  company. 
It  is  not  claimed,  nor  can  it  be  successfully 
urged,  that  the  manner  or  method  of  listing 
and  assessing  the  property  was  Irregular.  It 
appears  that  that  statute  (sectlfm  ^07, 
supra)  was  followed  in  that  regard.  The 
complaint  Is  that  the  amount  for  which  the 
McComlck  Building  and  the  land  upoa  which 
It  stands  were  assessed  was  not  deducted 
from  the  assessed  valaaUon  of  tlie  bank's 
capital  stock. 

Counsd  for  r^Hmdent  contend  that  the 
phrase,  "has  been  taxed,"  as  used  In  the 
constitutional  and  statutory  ptovlsloiis  meo- 
tloned,  refers  to  property  only  that  is  repre- 
sented by  the  capital  sbx^  of  a  coxporatloo, 
whl<^  proper^  has  been  "directly  and  ac- 
tually" taxed  in  the  name  of  sudx  coipma- 
tlon.  As  herein  pointed  out,  section  2,  arti- 
cle 13,  Constitutttm,  and  subd.  1,  %  SSOS, 
Comp.  Laws  1007,  provide  that  the  provisions 
th^eln  contained  "shall  not  be  so  con- 
strued as  to  authorize  the  taxation  of  the 
stocks  of  any  ccnnpany  or  corporatlui.  what 
the  property  of  sutih  •  •  *  cwporatimi. 
represented  by  audi  stockSt  has  been  taxed." 

[1]  The  first  question  Is,  Was  the  UcCor- 
nick  Bulldii^  within  the  meaning  ot  the 
law,  the  pn^rty  of  tlie  bank?  and,  sennd, 
was  the  value  of  tlut  asset  of  the  bank  merg- 
ed In  and  did  It  constltnte  a  part  «f  the  as- 
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aesaed  valuatloD  of  the  capital  stock?  As 
suggested  by  counsel  for  the  respondeat  In 
their  printed  brief  "nppellant  placed  this  cor- 
porate entity  between  it  and  this  real  estate 
for  its  own  advantage."  And  again  they 
say,  "It  must  have  bad  many  advantages, 
otherwise  plalntifF  would  not  have  chosen 
this  species  of  personal  property  rather  than 
the  ownership  of  the  realty." 

The  record  shows  that  the  bank  invested 
1300,000,  a  sum  equal  to  one-half  of  the 
amount  for  which  It  was  capitalized.  While 
there  is  no  direct  proof  offered  on  the  point, 
yet  we  think  it  may  be  fairly  Inferred  from 
the  record  that  the  bank  furnished  the  funds 
with  which  to  organize  and  establish  the 
building  company  to  take  over  this  real  prop- 
erty for  its  (the  bank's)  convenience  in  con- 
ducting and  transacting  its  business,  and 
wliile  there  were  ostensibly  two  concerns 
they  were,  in  effect,  merged  into  one  business 
enterprise.  In  other  words,  they  constituted 
two  corporations  In  name  only.  Mr.  Whit- 
ney, cashier  of  the  bonk,  on  croea^ramina- 
tlon,  teetlfled  <m  this  point  as  follows: 

"When  I  say  that  $300,000  of  the  capital  stodc 
€A  McO(»nidc  &  Co.,  Bankers,  was  invested  in 
the  building,  I  mean  tbat  that  much  money  was 
invested  in  the  stock  of  McGomick  Butldiag.  It 
was  not  invested  in  the  building  directlT.  but 
the  atotk  meant  the  ownership  ot  the  bmUing, 
and  we  owned  It  alL** 

WliUe  It  is  true  tbat  the  legal  title  to  the 
real  estate  was  in  the  building  company,  the 
bank,  under  the  undisputed  fbcts,  was  .the 
real  owner  ol  the  property  In  the  sense  that 
the  term  "owner"  la  used  in  the  conatltntira- 
al  and  statutory  provisions  nndw  coniddera- 
tlon. 

[2]  Counsel  for  reapcmdent  contwd  that 
the  record  does  not  show  that  the  Talnatton 
placed  oa  the  capital  stock  of  the  bank  by 
the  aasesBor  zepresented  In  part  the  value  of 
the  real  estate  under  conslcteratlon,  and  that 
"It  la  prasnmed  tbat  the  assessor  did  bis  du- 
ty In  making  the  assessment  according  to 
law.  and  that  he  made  all  deductions  tbat 
should  have  been  properly  made."  While 
there  Is  no  proof  oh  this  point,  yet  we  think 
the  fmly  inference  dedudble  from  the  facts 
Is,  tbat  the  TSIuaUon  placed  on  the  stock  by 
the  assessw  represented  In  part  the  real  es- 
tate. The  casbira',  when  be  listed  the  capital 
stock  ot  the  bank  and  placed  Its  value  at 
1600,000  in  the  statement  furnished  by  blm 
to  the  assessor,  listed  and  entered  there<m 
the  real  e^te  In  question  as  an  asset  of  the 
bank.  This  particular  piece  of  proper^  was, 
as  stated,  eliminated  from  the  statement,  but 
no  rerl^on  was  made  in  tbe  figures  famish- 
ed the  cashier  to  the  assessor  showing  the 
ralue  <tf  the  stock  bef&nt  any  deductlcms 
were  made  for  tbe  other  parcels  of  real  es- 
tate assessed  to  and  in  tbe  name  of  the  bank. 
Tbe  figures  contained  In  the  statement  which, 
In  tbe  language  of  tbe  statute,  were  "to  aid 
tbe  assessor  in  determining  the  value  of  such 
shares  of  tbe  capital  stock"  are  aa  follows: 


Capital  stock  $600,000 

Surplus  and  reserve  fund   120,000 

Undivided  profits   70,143 

790,148 

Real  estate  assessed  to  bank   11,120 

78S.023 

I>eduction  of  26  per  cent.  1U7,006 

Capital  stock  assessed  at  $591,018 


It  will  be  observed  tbat  tbe  stock  was  as- 
sessed at  approximately  $98.60  per  share, 
nearly  par  value.  It  was  not  shown,  nor  Is 
it  claimed,  that  tbe  bank  owned  any  proper- 
ty other  than  tbat  enumerated  In  the  state- 
ment, as  prepared  by  the  cashier,  before  the 
erasures  herein  referred  to  were  made.  The 
presumption  therefore  Is  that  all  of  tbe  as- 
sets of  the  bank  were  induded,  and  that  the 
value  of  the  real  estate  (McCornlck  Build- 
ing) was  merged  In  and  represented  In  part 
the  value  of  the  capital  stock  as  ultimately 
fixed  by  the  assessor  for  the  purpose  of  tax- 
ation. Manifestly  this  must  be  so  because  it 
was  the  cashier  In  the  first  Instance,  and  not 
the  assessor,  who  listed  the  capital  stock  at 
$600,000.  To  this  was  added  the  suri^us 
fund  and  the  undivided  profits.  He  also  list- 
ed in  the  statement  the  other  assets,  refer- 
red to,  of  the  bank,  Including  the  McCornlck 
Building.  The  assessor  made  no  changes 
whatever  in  the  figures  furnished  him  by  the 
cashier  showing  the  value  of  the  capital 
stock,  surplus  fund,  and  undivided  profits. 
What  he  did  in  the  premises  was  to  accept 
and  adopt  the  figures  furnished  him  by  the 
cashier  as  to  the  value  of  the  capital  stock 
and  the  two  funds  mentioned,  and  then,  from 
the  sum  total,  make  the  deductions  men- 
tioned. 

[S]  We  are  <^  tbe  opinion,  and  so  hold, 
that  the  taxing  of  the  capital  stock  of  the 
bank,  the  value  of  which  was.  In  part,  repre- 
sented by  the  real  estate  in  question,  without 
deducting  therefrom  the  assessed  value  of 
such  real  estate  was,  under  the  circumstanc- 
es, double  taxation  to  the  extent  of  the  as- 
sessed value  of  tbe  real  estate  and  in  contra- 
vention of  the  provisions  of  the  Constitution 
herein  set  forth.  Com.  Nat.  Bank  v.  Cham- 
bers, 21  Utah.  324,  61  Pac  660,  56  U  R.  A. 
346;  Bast  I4vermore  v.  Banking  Co..  103  Me. 
418,  60  Ati.  306,  15  L.  R.  A.  (N.  S.)  952,  13 
Ann.  Cas.  631 ;  Lewlston  Water  &  Power  Co. 
V.  Asotin  County,  24  Wash.  371,  64  Pac.  544: 
Dexter  Horton  Nat.  Bank  v.  McKensie,  69 
Wash.  314.  124  Pac.  016;  Pe<9le  v.  Badlam, 
67  Cal.  694 ;  Cooley  on  Taxation  (2d  Ed.)  p. 
226. 

Tbe  case  Is  reversed,  with  directlras  to  tbe 
lower  court  to  set  aside  its  judgment  of  dis- 
missal and  enter  Ju^pnent  in  favor  of  appel- 
lant against  tbe  treasnra*  of  Salt  Lake  coun- 
ty, as  ancb,  in  conformity  with  the  views 
herein  expressed.  Ai^ellant  to  recover  its 
taxable  costs. 

CORFMAN,  J.,  concurs. 

FRIGK,  O.  J.  I  concur.  At  first  blusb  I 
was  Inclined  ta  tbe  opinion  that  tlie  p'*f»tlff 
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waa  not  In  a  position  to  BucceBSfnlly  avail 
Itself  of  the  claim  that  tbe  tax  In  question, 
in  a  strict  legal  sense,  constituted  double 
taxation.  After  mach  reflection,  however, 
and  with  some  hesitation,  I  liave  become  con- 
vinced tliat  undA*  the  peculiar  provisions  of 
our  Gonstltatlon,  which  are  quoted  by  Mr. 
jQBtice  HcCARTT,  the  tax  in  question  does 
crautttnte  double  taxation.  If  that  conclu- 
sion be  sound,  thai  mnst  it  follow  tiiat  the 
defendant  may  not  retain  the  amount  sued 
for  in  tUs  action. 


BIG  COTTONWOOD  TANNBB  DITCH  CO. 
T.  SfiURTUFr  et  ox.    (Na  2793.) 

(Supreme  Court  of  TTtah.   Dec.  27,  1916.  B» 
hearing  Denied  May  S.  1017.) 

1.  Watees  and  Watbb  Coubsks  4=»168(2)— 

A^^EMENT  BT  OWNBB  Or  WaTEK  RiOHT— 
BiNDinO  FOBCI. 
An  owner  of  m  water  right  could  agree  to 
any  arrangement  as  to  the  ase  of  water  which 
was  satisfactory  to  himBelf  and  to  the  other  wa- 
ter users  on  the  ditch,  and  his  agreement  as  to 
the  amount  ot  water  to  which  he  was  ^titled, 
if  acted  uptm  by  the  other  water  users,, bound 
him  and  those  who'  caimed  through*  him. 

[Ed.  Note.— Por  other  cases,  see  Waters  and 
WiEtter  Courses,  Cent  Dig.  i  187.] 

2.  Watebs  and  Wateb  CoDBras  «s>143  — 
BioRTB  or  Landownbb— Qdantitt. 

No  landowner  ia  mtitled  to  more  water 
f  ran  a  dib^  for  any  qiecific  purpose  tlian  is  rea- 
sonably necessary  to  supply  his  needs  tor  that 
purpose,  ^re^ardless  of  toe  quantity  .that,  has 
been  used  and  tlie  length  of  use. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  152.] 

3.  Watebs  AMD  Watbb  Cotjeseb  «=s>145— Ap- 

PBOPBIATION— DlVEBasiON  TO  OtHEB  USE. 

A  landowner  may  not  appropriate  water 
from  a  dit<^  for  one  purpose  and  then  aMily  it 
or  any  part  of  it  to  another  purpose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  20.] 

4.  Waters  and  Wateb  Cocbses  4=»152(4>~ 

Pbevention  or  Waote. 
Where  parties  have  acquired  a  vested  right 
to  the  use  of  water  for  hen^cial  purposes,  and 
have  adopted  the  usual  and  customary  means  of 
conveying  it  from  the  point  of  diversion  to  the 
place  of  use  in  vogue  in  this  arid  region,  namely, 
an  open  ditch  with  bed  and  banks  consisting  of 
the  natural  soil  through  which  it  is  constructed, 
they  cannot  be  compelled  to  substitute  and  in- 
stall a  more  expenBive  method  of  diversion  in 
order  tn  prevent  loss  by  seepape  and  evapora- 
ti<m.  They  may,  however,  be  compelled  to  keep 
their  diteh  in  good  repair,  so  as  to  prevent  un- 
necessary waate. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  156*] 

G.  Waters  and  Watbb  Codbbbs  •s9l43— Ap- 
propriation—Waste. 
Claimants  of  water  may  not  waste  It  either 
by  applying  more  than  is  reasonably  necessary 
to  supply  their  needs  for  culinary,' amnestic,  or 
live  stock  purposes,  or  in  conducting,  the  water 
from  tiie  main  source  of  supply  to  their  premises. 

[Ed.  Note- For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  152.] 

6.  Watebs  and  Wateb  Goursbb  <8=>144 — Ap- 
pbopkiation—Ibbigation— Waste  Wateb. 
Where  a  continuous  open  stream  of  water  is 
permitted  to  flow  to  certaip  premises  for  culina- 


ry, domestic,  and  lire  ato(&  pnrpoaes,  a  reason- 
able amount  of  excess  water  pawing  the  prem- 
ises may  be  used  in  a  garden  or  on^rd,  or  tor 
other  irrigation  purposes. 

WEd.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses.  Cent  Dig.  }  1^] 

7.  Watebs  and  Watb^  Comma  «=3l52(12>— 
Watbb  Riohtb— AFFSaih 

In  a  ease  inv<ATing  water  rights^  thoogh  tb* 

trial  courts  possess  a  better  mpc^unity  to  re- 
flect the  equities  of  the  case  than  does  the  Su- 
preme Court,  when  it  is  apinrent  that  the  trial 
courts  have  failed  to  reflect  justice  in  a  par*- 
ticular  matter  in  view  of  the  whole  evidence, 
the  parties  to  the  record  liave  the  right  to  invoke 
the  Judgm«it  of  the  Supreme  Court  on  the  par- 
ticular matter. 

[Ed.  Note.— For  o&er  cases,  see  Watna  and 
Water  Courses,  Cent  Dig.  |  166.] 

8.  Watebs  and  Water  CouasEe  *=3l52(12)— 
Wateb  Rights— Appeal. 

In  cases  involving  water  Hehts  in  arid  re- 
gtons,  the  i^;>pellate  court  should  be  very  slow 
to  interfere  with  judgments  unless  it  is  clear 
that  equity  and  justice  require  such  interference. 

[Ed.  Note.— For  other  cases,  see  Wateia  and 
Water  Courses,  Cent  Dig.  }  156.] 

9.  Watebs  and  Water  Courses  «=»144— Ib- 
aaoATioN— Rotation— DtJTT  or  Codbts. 

The  courts  are  under  doty  to  prevent  dis- 
crimination and  inequality  among  water  users 
who  have  adopted  a  system  of  rotation  on  any 
particular  irrigation  system  or  stream. 

W'Bd.  Note.— For  other  cases,  see  Waters  and 
iiter  Courses.  Gent  Dig.  {  162.] 

10.  Appeal  and  Esbob  «»14(4)— Cbosb-Eb- 
bors— Appeal  or  Codbfbndant. 

Where  a  codefendant  appeals,  another  co- 
defendant  may  not,  upon  such  appeal,  assign 
cross-errors  against  respondent  end  secure  mod- 
ification oi  the  judgment  in  bo  Car  as  it  aifecta 
him  ;  the  prop>er  procedure  is  to  file  a  cross-ap- 
I»al  from  the  judgment 

[EA.  Note.— For  other  caae^  see  Appeal  and 
Error,  Cent  Dig.  |  67.] 

11.  Appeal  and  Ebbor  «=al4{4)  747(4)  — 

Crioas-  AflSIONMENTH— O  FFICB. 
To  modify  an  independent  portion  ol  the 
decree  not  toudied  by  the  aiH>eal  is  not  the  irf- 
fice  of  mere  cross-a&signments,  but  the  peculiar 
province  of  a  cross-appeal. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  |  07.] 

McCarty,  J.,  Assenting  in  part 

Appeal  from  District  Courts  Salt  Lake 
County ;  C.  W.  Morse,  Judge. 

Action  by  the  Blfir  O&ttonwood  ^niier 
Ditch  Company  against  Vincent  Shortliff  and 
wife,  Mary  E.  ShurtlUT.  From  the  decree, 
defendants  appeal.  Beversed  in  certain  par- 
ticulars, and  cause  remanded,  with  Instruc- 
tions ;  otherwise,  aflSrmed. 

Stewart  Stewart  &  Alexander,  of  Salt 
Lake  C^ty,  for  appellants.  D.  W.  Moffat,  of 
Murray,  for  reqmndent. 

FRICK.  J.  This  action  was  originally 
commenced  by  the  plaintiff,  hereinafter  call- 
ed "respondent,"  against  Vincent  Shurtllfl 
and  his  wife,  Mary  E.  ShurtUff,  hereinafter 
called  "appellants,"  to  restrain  them  from 
Interfering  with  the  water  In  a  certain  ditch. 
The  complaint  was  afterwards  amended,  and 
all  the  water  users  (claiming  water  rights  in 
four  certain  ditches)  were  made  parties  to 
the  action.    All  claimants  thus  came  into 
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court,  and  eaA  one,  InclndiDg  tbe  ai^eUants, 
aet  forth  Us  claim'  to  the  use  <tf  water  and 
tbe  amount  thereof  In  the  eerwal  ditches 
aforesaid.  It  developed  at  the  trial— Indeed, 
it  was  practically  conceded  by  all  claimants 
— that  they  were  all  tenants  In  common  re- 
spectinET  the  water  flowing  in  any  partlcalar 
ditch  as  well  as  in  the  waters  flowing  In  the 
four  ditches,  and  that  the  title  to  the  waters 
flowing  tn  all  of  the  ditches  was  derived  from 
a  ccMnmon  source,  to  wit.  Big  Cottonwood 
creek.  It  is  Important  to  keep  In  mind  this 
feature  of  the  case.  The  case  was  tried  and 
determined  upon  that  theory. 

Upcm  this  appeal  appellants'  rights  to  the 
nse  of  water  in  only  one  of  the  four  ditdies 
is  in  question,  namely,  the  ditdi  known  as 
the  South  Branch  of  the  Gottoiwood 
Tanner  Ditch. 

It  was  made  to  appear  that  nearly  all  of 
those  who  owned  water  rights  In  the  four 
ditches  fonned  a  corporation,  whidi  Is  the 
respondent  here.  Tim  corporation  was  ragan- 
Ized  for  the  purpose  of  controlling,  a,vpor- 
tloning,  and  distributing  the  water  In  all  of 
the  four  ditches  to  tho  various  owners  there- 
of.  The  appellants,  and  a  few  others,  refus- 
ed to  become  members  of  the  respondent  cor- 
poration, and  tbtts  its  facers,  shice  about 
1902,  or  1008,  have  o(»itrolled  and  distributed 
the  water  to  those  who  cUd  not  become  mem- 
bers as  well  as  to  those  who  did.  Appel- 
lants, It  seems,  have  always  claimed  more 
water  than  said  officers  were  willing  to  dis- 
tribute to  th«n  out  of  the  South  Branch 
I>it<di  aforesaid,  nie  revondoit,  In  its  com- 
^aint,  alleged  that  appellants  Interfered 
with  the  water  in  said  South  Branch,  and 
tiiat  they  at  times  diverted  and  used  water 
therefrom  contrary  to  the  regulations  pre- 
vailing for  the  distribution  and  use  ttf  the 
water,  and  that  they  diverted  more  water 
than  they  were  entitled  to  from  said  dltdL 
UpoD  the  other  hand,  appellants  avmed  that 
the  mipondent  arbitrarily,  and  without  rl^t 
or  authority,  has  restricted  them  in  the  nse 
(tf  water  for  irrigation  as  well  as  for  colinary 
and  domestic  purposes. 

After  a  hearing,  the  dtotrict  court  of  Salt 
L^ke  county  determined  and  fixed  the  rights 
of  all  the  water  users  who  did  not  consent 
to  what  was  claimed  by  the  respondent  con- 
stituted their  ris^te  in  the  several  dltdies, 
and  entered  a  decree  tn  accordance  wiUi  the 
findings  of  fact  and  oondusions  of  law  in 
that  regard.  The  court  determined  and  fixed 
app^nts*  ris^te  to  the  use  of  water  in  the 
South  Branch  Ditch  in  the  f<dlowing  terms: 

"The  court  further  finds  that  Vincent  Shurt- 
liff  and  Mary  E.  Shurtliff,  bis  wife,  have  re- 
ceived and  are  entitled  to  receive  through  the 
South  Branch  of  the  Big  Cottonwood  Tanner 
Ditch  from  the  1st  day  of  January  until  the 
30th  day  ot  June  of  each  year  forty-one  (41) 
riiares  m  water  right,  from  the  first  day  <^  July 
to  the  31st  day  of  December  of  each  year,  twen- 
ty-nine (29)  shares  of  water  right" 

The  court  also  found  and  adjudicated  that 
appellants  were  not  entitled  to  any  addlti<n- 


al  miter  for  culinary  or  domestic  use,  and 
enjoined  them  from  In  any  way  Interfering 
with  the  water  flowing  in  said  South  Branch 
Ditch. 

The  appellante  alone  appeal  from  the  find- 
ings, conclusions  of  law,  and  decree  In  so  far 
as  the  same  affect  them. 

One  of  the  other  parties  to  the  action  has 
also  assigned  cross-errors  to  which  we  shall 
refer  later. 

Appellante*  counsel,  with  much  vigor,  in- 
dst  that  the  court  erred:  (IJ  In  awarding 
them  only  41  shares  of  the  water  of  said 
South  Branch  Ditch  from  the  1st  day  of  Jan- 
uary to  the  30th  day  of  June  and  only  29 
shares  during  the  remainder  of  each  year; 
and  (2)  in  not  awarding  them  any  water  for 
culliULry  and  domestic  nse  In  addition  to  the 
shares  awarded  to  them. 

There  Is  really  no  dispute  between  the  par- 
ties to  the  appeal  reqwctlng  the  law,  nor  is 
the  evidence  upon  the  questions  that  must 
control  here  seriously  in  c<mfllct.  While  it 
is  true  that  appellants  straiuously  insist  that 
th^  are  entitled  to  more  water  from  the 
ditch  In  question  tor  irrigatlim  purposes  than 
the  quantity  awarded  thwn  in  the  decree  by 
reason  of  approiwiation  and  use,  yet  the  evi- 
dence stands  uncontradicted  that  in  the  year 
1879,  In  order  to  arrive  at  some  definite  un- 
derstanding respecting  the  division  and  dis- 
tribution and  use  of  water  as  between  the 
several  ditches  as  well  aa  am<mg'  the  owners 
of  water  righto  in  said  ditches,  the  water 
users,  including  those  on  said  South  Branch 
Ditch,  held  a  meeting,  which  they  called  an 
arMtratlon  meeting,  by  which  the  righto  of 
the  BeverU  ditebes,  aa  well  as  the  rights  of 
tbie  several  owners  of  water  rl^te  in  each 
ditcdi,  were  determined  and  fixed.  A  Mr. 
Bobert  Hawkw,  the  pxedeceasmr  in  Interest 
of  the  aEvellanta,  and  from  whom.  In  1883, 
appellante  purchased  the  land  they  now  own 
and  with  respect  to  whidi  they  datm  the 
water  right,  was  a  mraiber  and  participant 
of  that  meeting.  By  that  meeting,  among 
other  things,  it  was  agreed  and  determined 
that  the  appellaata  were  entitled  to  41  shares 
of  water  out  of  said  South  Branch  Ditch 
from  January  let  to  July  1st,  or  July  10th, 
in  each  and  every  year,  and  to  29  shares  to 
tiie  end  of  the  year.  One  share  of  water  vras 
intended  as  r^preaentUig  one  acre  of  land. 
It  smns  that  thereafter  water  certificates, 
m  "water  tickets,"  were  Issued  to  eacdi  own- 
er In  accordance  with  his  righte  in  the  ditch 
from  which  he  obtained  his  water  supply. 
Mr.  Blchard  Howe,  who  was  familiar  with 
the  facts.  In  referring  to  What  was  done,  and 
especially  to  what  Mr.  Hawker,  the  then 
owner  ot  aiq^ellante*  land,  said,  tastifled  as 
follows: 

"It  was  after  they  had  eotten  their  certlfl- 
cates,  or  what  I  wonld  call  certificatefi.  from 
the  board  of  arbitrators  as  to  the  aminiot  of 
land  they  bad  allowed  them  water  for,  and 
Robert  Hawker  met  my  father  when  I  was 
with  my  father,  right  on  the  comer,  northwest 
comer  ot  tba  Shurtliff  place  now,  right  in  the 


Digitized  by  Google 


858 


164  PACIFIC  REPORTBE 


CUtab 


street  They  together  diBcuased  the  matter- 
Robert  Hawker  'WeU,'  he  taya,  'I  feel  per- 
fectly satisfied  with  the  award  they  have  made 
me.'  My  father  says,  'I  think  they  cut  me 
down  about  two  acres  too  low.'  ** 

Mr.  Fowlkes,  who  was  water  master  long 
after  tbe  art>itration  aireement  was  entered 
Into,  namely,  during  tbe  years  1809  to  1902, 
incIoslTe,  testified  that  he  Issued  water  tick- 
ets to  appellants  for  41  shares  during  the 
first  half  and  for  29  shares  during  the  last 
half  of  each  year.  Indeed,  the  evidence  to 
that  effect  ta  overwhelming. 

Appellants'  counsel,  however,  contend  that 
thetr  clients  cannot  be  bound  by  the  arbitra- 
tion agreement,  since,  as  they  contend,  ap- 
pellants were  not  parties  to  It ;  and,  further, 
that  th^  have  always  protested  against  the 
amount  of  water  allowed  them,  namely,  the 
41  shares  and  the  29  shares  for  tbe  periods 
aforesaid.  Moreover,  counsel  Insist  that  their 
clients  should  be  allowed  a  specific  quantity 
of  water,  measured  in  second  feet,  in  accord- 
ance with  their  appropriation  rights.  With 
all  due  respect  for  connsel's  contention  In 
that  r^rd,  we  arfe  clearly  of  the  opinion 
that  they  are  in  error  upon  both  propositions. 

[t]  In  considering  the  first  prcqwaltlon,  it 
must  be  remembered  that  appellants  succeed- 
ed to  all  the  rights  possessed  b^  Mr.  Hawker ; 
no  more,  no  less.  Hawker,  as  the  owner  of 
the  water  right,  in  case  of  dispute,  could 
agree  to  any  arrangement  which  was  satis- 
factory to  himself  and  to  the  other  water 
users  on  the  ditch.  His  agreements,  if  acted 
upon  by  the  other  water  users,  would  not 
only  be  binding  upon  him,  but  would  also 
bind  all  who  claim  through  or  under  him, 
and.  In  view  that  appellants  claim  under 
htm,  they  are  bound  by  hts  agreements.  Ap- 
pellants are  therefore  bound  by  tbe  arbitra- 
tion agreement  of  18T9.  True,  there  was  a 
slight  modlQcation  of  that  agreement  In  1889 
to  which  appellants  were  not  parties,  but 
that  modification  In  no  way  affects  any  of 
appellants'  rights.  Indeed,  the  court  award- 
ed appellants  the  same  shares  of  water  and 
for  the  same  periods  of  time  that  "were 
awarded  to  Hawker  in  1879,  and  always  dis- 
tributed to  him,  and,  after  he  sold  to  appeU 
lants,  to  them.  Referring  now  to  counsel's 
second  proposdtlon,  namely,  that  the  amount 
of  water  apprt^riated  by  Hawker  and  his 
predecessor  In  interest,  a  Mr.  Olson,  should 
be  awarded  to  appellants,  cannot  prevail. 
This  case  is  not  one  where  the  original  ap- 
propriations can  be  considered  for  any  pur- 
IK>se.  In  this  case  the  water  owners,  as  stat- 
ed before,  are  tenants  In  common  of  all  the 
water  In  a  particular  ditch,  and  each  Is  en- 
titled to  the  proportion  or  shares  agreed  on 
by  the  arUtratlon  agreement  aforesaid.  Nei- 
ther the  parties  nor  the  court  can  now  go 
behind  that  agreement,  since  it  is  now,  and 
for  many  years  has  been,  the  basis  of  each 
water  user's  rights  in  any  one  of  the  several 
ditches.  Just  as  the  trial  court  has  determin- 
ed in  this  case.  Gouos^'s  second  contention, 
in  so  far  as  the  same  seeks  to  dqjuut  from 


the  number  of  the  shares  of  water  allotted 
to  appellants  for  irrlgatloD  pnriroses,  must 
therefore  also  fall. 

Counsel,  however,  further  contend  that  ap- 
pellants, ever  since  the  early  'TCs,  were  enti- 
tled to,  and  have  always  used,  a  certain 
quantity  of  water  for  culinary  and  domesUc 
purposes.  Couosel  claim  that  for  that  pur- 
pose appellants  and  their  predecessors  In  in- 
terest have  always  had  a  continuous  flow  of 
one-half  of  a  second  foot  of  water,  and  in- 
sist that  the  court  grievously  erred.  In  refus- 
ing to  allot  to  them  that  quantity  of  water 
for  those  purposes. 

WhUe  it  is  true  that  some  of  the  water 
masters  and  others  testified  that  the  appel- 
lant Vincent  Shurtllfl  refused  to  abide  by  fhe 
arrangement  entered  Into  by  the  water  users 
of  the  water  flowing  in  the  ditfdi  from  which 
appdlants  diverted  the  water  allotted  to 
them,  and  that  he,  as  some  of  the  witnesses 
put  it,  "was  a  law  unto  himself,"  yet  the 
evidence  is  practically  without  dispute  that 
Mr.  Hawker,  appellants'  predecessor  In  In- 
terest, used  a  continuous  flow  or  stream  of 
water  for  cuUnftry,  domestic,  and  live  stock 
purposes,  and  that  the  appellants  continued 
to  do  so,  although  they  did  so  over  the  pro- 
tests of  other  users  on  the  ditch.  Mr.  Haw- 
ker, however,  lived  near  the  ditch  in  ques- 
tion and  obtained  bis  water  for  culinary  and 
domestic  puri^oses  directly  therefrom.  Some 
years  after  appellants  had  purchased  tbe 
Hawker  farm,  they  erected  a  dwelling  about 
one-fourth  of  a  mile  from  the  point  where 
the  water  is  diverted  from  the  ditch  In  ques- 
tion, and,  after  moving  into  the  dwelling, 
they,  subject  to  the  protests  aforesaid,  con- 
tinued to  use  a  continuous  stream  of  water 
from  the  dltdi  by  means  of  a  small  diverting 
ditch,  and  their  counsel  contend  that  tbe 
quantity  that  was  diverted  to  appellants' 
premises  through  tbe  small  diverting  ditch  as 
aforesaid  for  culinary,  domestic,  and  live 
stock  purposes,  was  at  least  one-half  of  a 
second  foot  of  water,  and  for  that  reason 
they  now  coiitend  that  the  court  erred  in  not 
awarding  to  appellants  a  continuous  flow  of 
one-half  second  foot  of  water  In  addition  to 
the  amount  awarded  tbem  for  irrigation  pur- 
poses. The  measurements  made  from  time  to 
time  show  that  the  continuous  flow  claimed 
and  used  by  appellants  at  tbe  point  of  diver- 
sion was,  if  anytbing,  In  excess  of  one-half 
of  a  second  foot  of  water.  The  taking  of 
that  quantity  of  water  was,  however,  made 
a  frequent  occasion  for  disputes  between 
tbem  and  the  other  water  users  from  the 
ditch,  and  especially  between  them  and  the 
ofticers  of  tbe  respondent  corporation  whose 
duty  it  was  to  apportion  the  water  among 
the  several  users,  and  to  settle  those  disputes 
this  action  was  commenced  for  the  purpose 
of  enjoining  tbe  appellants  from  using  said 
continuous  stream  of  one-half  second  foot  of 
water  in  addition  to  the  water  awarded  to 
them  for  irrigation  purposes.  Tbe  district 
court  awarded  the  appellants  the  quantity  at 
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water  for  IrrigatloD  purposes  hereinbefore 
stated,  but  refused  to  allow  them  separate 
water  for  culinary,  domestic,  and  live  stock 
purposes,  and  enjoined  them  from  taking  any 
water  from  the  ditch  In  question  except  In 
the  manner,  at  the  time,  and  In  the  quanti- 
ties stated  in  the  decree.  The  district  court 
therefore  denied  appellants  a  continuous  flow' 
of  water  for  culinary,  domestic,  and  live 
stock  purposes  and  limited  them  to  the 
amount  of  water  that  was  allowed  them  for 
Irrigation  purposes. 

The  respective  theories  entertained  during 
the  trial  hy  court  and  counsel  are.  In  a  meas- 
ure. Illustrated  by  the  following  colloquy 
which  occurred  during  the  trial: 

"Mr.  Stewart:  What  I  was  about  to  suggest, 
the  court  would  award  tliem  a  given  amount 
which  the  court  would  think  reasonably  equita- 
ble and  consistent  with  their  necessity,  then 
they  would  have  to  provide  means  of  getting  It 
there. 

"The  Court:  Do  you  think  the  court  ou^t  to 
ninke  that  kind  of  a  decree? 

"Mr.  Stewart:  I  think  the  court  must 
make  a  decree  awarding  culinary  water  to  those 
entitled  to  a  constant  now  of  culinary  water. 

"The  Court:  Have  you  figured  as  to  the  re- 
sult of  that?  Because  I  don't  think  there  is 
any  queatiw  about  it  There  is  no  qaeBti<Hi  in 
my  mind.  It  will  take  all  the  water  for  culina- 
ry  purposes.  There  will  be  no  water  for  irriga- 
tion at  all  if  eve^  other  user  on  the  stream, 
the  corporation,  90  per  c«it.,  we  will  say  in 
round  numbers,  own  90  per  cent,  of  the  culinary 
water,  and  entitled  to  a  continuous  stream, 
and  you  owning  your  share,  aniT  that  takes  all 
the  wata> ;  how  are  you  going  to  get  any  water 
for  irrigation?'' 

In  answer  to  oounsd's  farther  argument, 
the  court  said: 

"I  am  merely  baaing  it  up<Mi  the  evld«ice  as  I 
remember  it  in  the  Progress  Case.  We  spent 
days  introducing  ovidmoe  ot  people  who  bad 
ririits  to  culinary  water  under  the  Tanner 
Ditch." 

The  claims  that  counsel  make  are  also 
shown  by  their  assignments  of  error.  In  as- 
algnment  No.  10,  It  is  urged  that  the  district 
court  erred  In  denying  appellants'  claim  for 
a  continuous  stream  of  water  for  the  reason, 
stating  It  in  their  own  language  that: 

"Tlie  evidence  clearly  shows  that  these  defend- 
ants (appellants)  have  heretofore  continuously 
used  and  aro.mtitled  to  a  constant  and  eoutinu- 
ons  stream  of  culinary  water  *  *  *  mnnlng 
to  the  defendants*  home  and  premiass." 

In  another  assignment,  counsel  state  that 
the  court  erred  In  finding  that  appellants  are 
not  entitled  "to  water  for  culinary,  domestic, 
and  live  stock  purposes  separate  and  apart 
from  Irrigation  water,"  and  In  that  connec- 
tion It  Is  Insisted  that  appellants  "are  enti- 
tled to  the  said  one-half  second  foot  of  wa- 
ter for  culinary,  domestic,  and  stock  pur- 
poses." The  foregoing  are  all  the  assign- 
ments that  relate  to  the  water  for  culinary 
purposes. 

In  counsel's  brief  it  Is  argued  that  the 
court  erred  In  denying  appellants'  claim  to  a 
constant  flow  of  water  for  culinary,  domes- 
tic, and  stock  purposes  separate  and  distinct 
from  the  right  to  water  under  the  basts  ot 


an  apportionment  by  "tnnis**;  that  la,  for 
Irrigation  purposes. 

I  have  set  forth  counsel's  claim  In  their 
own  language  merely  to  show  just  what  It  is. 
It  Is  thus  made  very  clear  that  counsel  con- 
tend that  appellants  were  entitled  to  a  cer- 
tain quantity  of  water  for  irrigation  pur- 
poses, and  that  entirely  apart  from  that  they 
were  also  entitled  to  a  continuous  flow  of 
water  for  culinary,  domestic,  and  live  stock 
purposes.  The  claim  for  irrigation  pur- 
poses, so  far  as  quantity  Is  concerned  has 
already  been  disposed  of,  and  their  claim  to 
have  the  apportionment  made  by  the  court 
modified  will  be  considered  later.  The  ques- 
tion now  to  be  considered  is:  Are  apiwUants, 
under  the  evidence,  entitled  to  a  continuous 
stream  of  water  for  culinary,  domestic,  and 
live  stock  purposes,  and,  if  so,  to  what  qnao' 
tity  of  water  are  they  entitled? 

[2]  While  It  is  true  that  connsel  claim  a 
continuous  flow  of  one-half  second  foot  of 
water,  yet  It  is  also  true  from  their  argu- 
ment that  counsel  recognize  the  now  well- 
established  principle  that  no  one  Is  entitled 
to  more  water  for  any  specified  purpose  than 
is  reasonably  necessary  to  supply  his  needs 
for  that  purpose.  It  Is  also  Intimated  in 
counsel's  argument  that  conditions  might 
arise,  where  a  tenant  in  common  claims  a 
continuous  flow  from  an  irrigating  Aitdy,  such 
claimant  perhaps  "would  hare  to  provide 
means  of  getting  it  there" ;  that  is,  from  the 
main  ditch  to  the  point  of  use.  In  the  writ- 
er's judgment,  although,  under  the  evidence, 
appellants  should  be  decreed  the  right  to  di- 
vert a  continuous  stream  or  flow  of  water 
for  culinary,  domestic,  end  live  stock  pur- 
poses from  the  South  Brandi  of  the  Big  Cot- 
tonwood Tanner  Ditch,  nevertheless  the  ques- 
tion to  be  determined  is  the  quantity  that 
should  be  awarded  to  them  in  the  decree  for 
such  purposes. 

It  has  become  elementary  doctrine  In  the 
arid  region  that  no  one  is  entitled  to  a  great- 
er quantity  of  water  for  any  particular  use 
or  purpose  than  Is  reasonaUy  necessary  to 
supply  the  needs  of  the  claimant  for  the  spec- 
ifled  purpose.  This  Is  true,  regardless  of  the 
quantity  that  has  been  used  for  such  purpose 
and  the  length  of  time  it  may  have  been  used. 
The  doctrine  is  well  and  clearly  stated  in  a 
recent  case  emanating  from  the  Supreme 
Court  of  Oregon,  entitled  Little  Walla  Walla 
Irr.  Union  v.  Finis  Irr.  Co.,  62  Or.  348.  124 
Pac.  666,  125  Pac.  270,  in  the  following 
words: 

"The  actual  amount  of  water  needed  for  the 
use  to  which  it  Is  to  be  applied  is  the  limit  to 
which  a  party  is  entitled  to  water  for  irriga- 
tiMi,  regardless  of  the  fact  that  he  may  have 
actually  diverted  mudi  more  water  for  a  Iraig 
period  of  time." 

Indeed,  that  Is  the  rule  laid  down  by  our 
statute.   Comp.  Lews  1907,  }  1288x20. 

In  Union  Mill  A  MIn.  Co.  v.  Dangberg  (C. 
C.)  81  Fed.  at  page  94,  Mr.  Justice  Hawley, 
United  States  District  Judge  for  Nevada, 
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after  T^iwrlzig  totliQ  fact  Uutthelawts  pro- 
greaalTe,  In  Us  lunal  clear  and  Tlgorons 
st^le,  after  stating  the  elementary  principles 
vrbi(b  control  the  appropriation  and  use  of 
water  In  the  arid  regions  of  the  United 
States,  says: 

"He  (the  claTmaot)  will  be  restricted  to  Uie 
quantity  of  water  needed  for  the  purposes  of 
irrigation,  for  watering  his  stock,  and  for  do- 
mestic use;  that  the  same  rule  applies  to  an 
appropriation  made  for  any  other  beneficial  use 
or  purpose^  that  no  person  can,  by  virtue  of  his 
apixopnatioa,  acquire  a  rieht  to  any  more  wa- 
ter than  is  necessary  for  the  purpose  of  his  ap- 
pn^rlattcm." 

[1, 4]  MoreOTtf ,  the  daimant  may  not  ap- 
pitQirlate  the  water  for  one  porpose  and  then 
apply  it,  or  aiv  part  ot  it,  to  another  pur- 
pose. TbB  courts  also  have  the  power  to  pre- 
vent a  (daimant  from  wasting  water,  and 
within  reasonable  limits  may  prevent  waste 
through  the  means  ot  channels  that  the 
(daimant  uses  for  diverting  and  taking  the 
water  fnnn  the  main  stream  to  the  place  of 
use.  While  that  brandi  of  the  law  may  stOl 
be  In  a  stage  of  development,  yet  some  'courts 
have  expressed  themselves  quite  forcibly 
upon  the  subject  In  Town  of  Sterling  v. 
Pawnee  D.  S.  Co.,  42  Colo,  at  page  430,  94 
Pac.  at  page  841.  16  Ll  R.  A.  (N.  SO  238.  the 
Supreme  Court  of  Colorado  in  speaking 
through  Mr.  Justice  Gabbert,  tn  referring  to 
what  may  constitute  waste  by  the  means 
used  In  conveying  water,  said: 

"^e  law  contemplates  an  economical  use  of 
water.  It  will  not  countenance  the  diversion 
of  a  vdume  from  a  stream  which,  by  reason  of 
the  loss  resulting  from  the  appliances  used  to 
convey  it,  is  many  times  that  wbidris  actually 
ctmsuined  at  the  point  where  it  is  uttUsted.  Wa- 
ter is  too  valuable  to  be  wasted,  either  through 
an  extravagant  application  for  the  purpose  ap- 
propriated, or  by  waste  resulting  from  the 
means  employed  to  carry  it  to  the  idace  of  use, 
which  can  be  avtrided  by  the  exercise  of  a  rea- 
sonable degree  of  care  to  prevent  unnecessary 
loss,  or  loss  of  a  vtdume  which  is  greatly  dis- 
proportionate to  that  actually  consumed.  Uon- 
trose  Cknal  Co.  t.  Loatsenhizer  D.  Co.,  23  Colo. 
233  [48  Pac.  ^2].  An  appropriator,  therefore, 
must  exercise  a  reasonable  degree  of  care  to 

ftrevent  waste  through  seepage  and  evaporation, 
n  conveying  it  to  the  point  where  it  is  used. 
In  caaoB  where  this  questitHi  arises,  the  patpose 
for  which  the  appropriation  is  niade  and  the 
proportion  of  the  diversion  actually  applied  to 
a  beneficial  use,  as  compared  with  the  volume 
diverted,  would  doubtless  be  Important  matters 
to  consider." 

In  Courthouse  Rock  Irr.  Co.  v.  Wlllard,  75 
Neb.  at  page  411,  106  N.  W.  at  page  464,  the 
Supreme  Court  of  Nebraska,  in  referring  to 
this  subject,  says: 

"It  is  an  essential  purpose  of  our  Irrigation 
laws  to  require  an  economical  use  of  the  waters 
of  the  state.  The  plaintiffs  have  an  adjudicated 
right  to  the  use  of  30^^  cubic  feet  of  water  a 
second  of  the  waters  of  Pumpkin  Seed  creek,  bo 
far  as  they  beneficially  use  tbe  same;  but  thsy 
are  not  permitted  to  take  water  from  the  stream 
which  they  cannot  apply  to  a  beneficial  use,  or, 
what  amounts  to  the  same  thing,  tbey  are  not 
entitled  wastcfuUy  to  divert  water  into  a  canal 
which  is  so  defective  as  to  waste  and  dissipate 
the  water,  which  otherwise  might  serve  a  good 
purpose,  It  used  by  other  appropriators  or  li-. 


parian  owners  whose  priori  ties  are  inferior  or 
subsequent  to  the  rights  of  the  phdntilF." 

So,  in  2  Kinney.  Irrigation  (2d  Bd.)  1 1913, 
the  author  says: 

"As  was  said  in  a  preceding  section,  there  Is 
always  somo  necessary  loss  by  seepage  and 
evaporation  in  conducting  the  water  fnHs  the 
point  of  diversion  to  the  ^ace  of  use  and  its  ap- 
plication  at  that  point  But  any  loss  by  means 
of  defective  apphances  for  conducting  the  wa- 
ter will  not  be  treated  as  necessary  loss,  but  as 
waste.  So,  also,  where  there  is  excessive  seep- 
age  from  the  ditdieB  and  canals  wbjdi  mi^t 
with  a  reas(Xiablo  effort  and  expense  be  pre* 
vented.  Water  is  too  valuable  to  be  wasted, 
either  through  an  extravagant  application  to 
the  puri>ose  for  which  it  was  apprc^riated,  or, 
again,  by  waste  resulting  from  the  means  em* 
ployed  to  cariy  it  to  the  place  of  nse,  whidi 
can  be  avoided  by  the  exercise  of  a  reasonable 
decree  of  care  to  prevent  unnecessary  loss. 
With  water  each  year  growing  scarcer  as  com- 
pared with  the  needs  for  It  as  the  law  now 
stands  in  all  the  jurisdictions  it  will  not  counte- 
nance a  diversion  of  a  volume  or  quantity  of 
water  fnun  a  stream  which,  t>y  reason  of  the 
loss  resulting  from  the  defective  api^ances  used 
to  convey  it,  is  many  times  that  amount  which 
actually  reaches  the  point  of  use  and  is  there 
ccHisumed  for  the  purpose  for  which  It  is  ap- 
propriated." I 

Now,  the  tesUmcmy  of  all  the  witnesses 
who  testified  upon  the  subject  is  that  appel- 
lants'  means  of  diverting  and  conducting  the 
water  they  use  for  culinary,  domestic,  and 
live  stock  purposes  is  through  a  small  di- 
verting ditch  constructed  and  maintained  by 
themselves.  In  speaking  of  the  character  of 
the  soil  over  or  in  which  that  ditch  is  con- 
structed, Mrs.  ShurtUfT,  one  of  the  Avpel- 
lauts,  testified: 

"The  bed  of  the  ditch  is  •  •  •  very  gnvel- 
ly,  porous  soil.  Much  of  it  (the  wate^  la  lost 
before  it  reaches  the  house," 

Mr.  Doremns,  a  clvlL  engineer  who  meas- 
ured the  water  flowing  in  the  ditch  used  for 
culinary,  domestic,  and  live  stodc  purposeB, 

testified: 

"The  larger  portion  of  that  water  •  ♦  • 
was  lost  in  transportation  and  seepage,  and 
some  passed  beyond  the  pi^nt  ol  use." 

[E,  0]  It  is  not  necessary  to  refer  further  to 
the  testimony  on  this  point,  since  It  is  all  one 
way.  The  testimony  Is  llkevrlse  undisputed 
that  appellants  did  not  usually  own  a  large 
number  of  live  stock.  They  always  owned  a 
few  cows  anu  other  live  stock,  sometimes  a 
few  more  than  at  other  times,  perhaps  a  few 
hogs,  some  chickens,  ducks,  etc.  The  amount 
required  for  &mlly  use  is  likewise  not  large. 
Appellants  concede,  as  all  must  concede,  that 
one-half  second  foot  of  water  contains  man;, 
many  times  the  quantity  that  they  actually 
required  for  culinary,  domestic,  and  live  stocfe 
purposes.  If  there  were  any  doubt  regardinf 
that  matter,  however,  it  can  easily  be  dhi- 
pelled.  Oue-half  of  a  second  foot  of  watu". 
according  to  the  standard  of  mea^r^mt 
adopted  by  our  statute,  under  ordinary  con- 
ditions amounts  to  a  flow  of  224  gallons  per 
minute,  13,464  gaUtms  per  hour,  and  323438 
gallons  for  each  24  hours.  True,  it  is  coa- 
tended  that  water  that  was  not  used  for  cul- 
inary, domestic;  and  live  stock  purposes  was, 
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neverttaeleas,  permitted  to  ran  Into  an  orchard 
that  was  on  the  place  to  Irrigate  the  trees 
growing  therein.  As  we  have  seen,  however, 
the  constant  stream  that  Is  claimed  by  appel- 
lant Is  for  culinary,  domestic,  and  live  stock 
purposes,  and  not  for  irrigation.  Indeed,  no 
one  in  this  arid  region  would  be  permitted  to 
claim  a  constant  stream  for  Irrlgatlcm  pur- 
poses, even  though  the  claim  were  made  by  a 
prior  against  a  subsequent  approprlator.  As 
between  tenants  in  common,  however,  such  a 
claim  is  not  to  be  thought  of.  I  shall  not 
attempt,  nor  Is  it  necessary  to  offer,  fur- 
ther argument  that  appellants'  needs  cannot 
and  do  not  require  such  a  large  quantity  of 
water  for  culinary,  domestic,  and  live  stock 
purposes.  Nor  can  they  claim  water  for 
culinary,  domestic,  and  live  stock  purposes 
and  then  devote  it,  or  any  considerable  part 
of  it,  to  Irrigating  purposes.  That  they  may 
not  do  that,  the  law,  as  I  have  pointed  out, 
ia  well  settled.  Neither  may  they  waste 
water  either  by  applying  more  than  Is  rea- 
sonably necessary  to  supply  th^r  needs  for 
culinary,  domestic,  and  live  stock,  purposes  or 
in  conducting  the  water  from  the  main  source 
of  supply  to  their  premises  or  point  of  use. 
It  cannot  be  successfully  disputed,  therefore, 
that  only  a  very  small  part  of  the  water  that 
api>ellant8  claim  Is  necessary  to  supply  their 
needs  for  the  purposes  aforesaid.  Neither 
can  there  be  any  dispute  that  they  may  not, 
under  the  law,  apply  any  of  that  water  for 
Irrigation  and  In  that  way  enlarge  their  right 
to  the  use  of  water.  True  it  is  that,  where  a 
continuous  open  stream  of  water  is  permitted 
to  flaw  to  certain  premises  to  be  used  for 
culinary,  domestic,  and  live  stock  purposes, 
there  necessarily  must  be  some  excess  water 
pass  the  premises,  or  what  is  generally 
termed  waste  water.  No  doubt,  such  waste 
water,  if  reasonable  Id  amount,  may  be  used 
in  a  garden  or  orchard,  or  for  other  like 
purpose.  The  question,  however,  is:  May 
a  single  family,  which  Is  shown  to  be  not  a 
large  one,  claim  a  flow  of  water  of  13,464 
gallons  every  hour,  or  a  quantity  of  practical- 
ly 1,000,000  gallons  every  three  days,  for 
culinary,  domestic,  and  live  stock  purposes? 
I  think  no  reasMiable  person  would  so  con- 
tend. But,  as  we  have  seen,  the  testimony  is 
that  most  of  the  water  that  Is  diverted  from 
the  main  ditch  into  appellants'  diverting  ditch 
is  lost  between  the  point  of  diversion  and  the 
point  of  use  (the  dwelling  of  ai^Uants), 
which  two  points,  by  measuring  along  the 
course  of  the  small  diverting  ditch,  the  evi- 
dence shows  are  about  one-fourth  ctf  a  mile 
apart  The  loss,  the  testimony  shows,  Is 
caused  by  seepage  by  reason  of  the  gravelly 
and  porous  nature  of  the  soil.  The  question 
therefore  arises:  Does  this  vast  amoant  of 
seepage  constitute  waste? 

No  doubt,  if  water  were  plentiful  it  might 
not  be  so  regarded.  Where,  however,  as  the 
testimony  discloses,  water  Is  as  scarce  as  It 
Is  in  the  vlcini^  where  all  the  mter  in 
avesticm  Is  being  used.  It  seans  to  me  to  be  a 
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frli^tful  waste  of  water.  The  ordinary  duty 
of  .water  Is  about  70  acres  to  the  second  foot. 
That  Is,  a  continuous  flow  of  one  second  foot 
of  water  will  be  sufBcient  to  properly  Irrigate 
about  70  acres  of  land.  A  half  second  foot  of 
water  will  therefore  suffice  for  one-half  of 
that  quantity,  or  for  3B  acres.  The  appel- 
lants are  allowed  a  little  more  than  one- 
half  a  second  foot  of  water  to  Irrigate  their 
41  or  42  acres  of  land.  They  thus  claim  for 
culinary,  domestic,  and  live  stock  purposes  al- 
most as  much  water  as  they  and  their  neigh- 
bors are  allowed  to  irrigate  a  small  farm  of 
about  40  acres.  What  does  that  mean?  Let 
us  assume  that  there  are  10  water  users  along 
the  main  ditch  from  which  a^^llants  divert 
their  water,  each  one  of  whom  claims  one* 
half  a  second  foot  of  water  for  culinary,  do- 
mestic, and  live  stock  purposes.  That  would 
be  sufficient  water  to  irrigate  about  350  acres 
of  land.  The  mere  statemrat  of  the  fact 
shows  that  to  allow  ai^llants  one-half  a 
second  foot  of  water  for  the  purposes  afore- 
said would  constitute  a  frightful  waste  of 
water,  and  that  such  would  be  the  fact 
whether  the  water  Is  wasted  at  the  point 
where  it  is  used  or  In  conducting  It  to  the 
point  of  use.  Moreover,  it  is  a  matter  of 
common  knowledge  that  neither  ordinary 
ditches  nor  natural  streams  sustain  such  a 
percentage  of  loss  in  flawing  a  distance  ot 
only  one-fourth  of  a  mile,  nor  anywhere  near 
such  a  percentage.  If  sucli  a  percentage  of 
loss  for  so  short  a  distance  were  normal  or 
natiual,  irrigaticm  would  have  to  cease  in 
this  part  of  the  country.  Indeed,  It  never 
could  have  been  successfully  attempted.  Upon 
the  other  hand,  if  it  requires  one-half  second 
foot  of  water  to  su^ly  the  needs  of  an  or- 
dinary family  which  owns  no  more  live  stock 
than  is  owned  by  the  appellants,  then  again 
would  it  be  impossible  to  obtain  sufficient 
water  for  irrigation  purposes.  That,  It  seems 
to  me,  was  the  view  entertained  by  the  dis- 
trict court,  and  for  the  further  reason  that 
all  of  the  water  claimants  whose  rights  are 
Involved  in  this  action  are  tenants  in  com- 
mon, and  because  practically  all  of  the  claim- 
ants obtain  their  water  for  culinary  use  from 
other  sources,  the  district  court  no  doubt 
deemed  it  equitable  to  deny  to  all  claimants 
the  right  to  a  continuous  flo.w  of  water  for 
such  purposes.  While  both  my  experience 
and  observation  lead  me  to  the  conclusion 
that  it  is  not  always  wise  for  this  court  to 
interfere  with  a  decree  which  Axes  the 
rights  of  the  water  users  where,  as  here,  the 
case  shows  careful  amslderation,  and  where 
the  Judge  has  had  the  advantage  of  personal 
inspection  of  ditches  and  sQurces  of  supply, 
and  where,  as  here,  we  know  the  Judge  to  be 
very  careful  and  conscientious,  yet,  under  the 
evidence  in  this  case,  the  appellants  would 
be  entirely  deprived  from  the  use  of  water 
for  the  purposes  aforesaid  if  the  decree  as  it 
now  stands  shall  be  affirmed.  One  .way  out  of 
the  dilemma  was  the  one  adopted  by  the  dLS' 
trlct  court,  and  perhaps  that  way  was  the 
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most  equitable  «nd,  at  any  rate,  the  least 
objectionable  to  all  of  the  other  water  users 
who  are  cotenauts  with  appellants.  Another 
way  would  be  to  award  to  ai^llants  the  one- 
half  second  foot  of  water  claimed  by  Oiem 
upon  the  ground  that  the  evidence  sham  that 
th^,  In  the  past,  have  dlrerted  that  quantity 
from  the  main  dltdi.  The  method  adofvted  by 
the  court,  In  Tlew  that  appellants  have  no 
other  means  of  obtaining  water  for  culinary, 
domestic,  and  lire  stock  purposes  from  any 
source,  as  I  view  it,  would  not  only  work  a 
gross  injustice  and  hardship  upon  them,  but 
It  would  derive,  them  of  a  vested  right. 
Upon  the  other  hand,  If  the  appellants  drauld 
be  awarded  a  continuous  flow  of  the  one- 
half  second  foot  dnnanded  by  them,  It  would, 
In  the  long  run.  work  a  like  gross  Injustice 
upon  all  of  the  other  water  users  who  are 
cotenants  with  appellants,  and  would  like- 
wise deprive  them  of  vested  li^ts.  It  must, 
however,  not  be  assumed  that  appellants 
have  a  vested  right  to  the  (me-half  second 
foot  of  water ;  but  their  vested  rl^t  is  lim- 
ited to  a  suffldent  amount  to  supply  their 
needs  tor  the  purposes  aforesaid.  Nor  did 
they  acquire  a  vested  right  in  the  quantity 
diverted  by  them  so  long  as  that  quantity 
was  not  reasonably  necessary  for  the  pur- 
poses for  vrbisib  it  ts  claimed.  A  mere  cur- 
sory miding  at  the  record  forces  the  con- 
vlctl<m  that  wat»  In  the  vldnlty  involved  In 
this  litigation  Is  too  valuable  to  permit  It  to 
be  wasted  to  sucb  a  frlf^tful  ext«it  as  must 
be  the  case  If  app^lants  are  permitted  to  di- 
vert a  continuous  flow  of  wator  amounting  to 
the  enormous  quantity  of  323JL36  gallons 
eacb  day  toe  culinary,  domratic,  and  live 
8to<^  purposes.  Can  this  court,  or  any  other 
court  for  that  matt^,  prevent  appellants 
^m  permitting  the  waste? 

It  Is  contended,  and  such  has  been  the  ruling 
of  some  courts,  that,  although  waste  may  re- 
sult trom  conveying  water  in  or  through  a 
ditch  in  the  way  that  water  is  ordinarily  con- 
veyed, yet  the  court  cannot  prevent  such  a 
waste  by  compelling  the  user  to  pipe  tb&  water 
In  order  to  stop  the  waste.  I  have,  however, 
also  quoted  fr<nt  recrat  cases  .whM%  it  is  held 
that  if  unreasonable  waste  results  from  con- 
veying water  throi^h  a  defective  flume,  or 
even  through  a  ditch,  the  courts  have  the 
power  to  prevent  the  waste  If  It  can  be  done 
by  the  appllcatltm  of  reasonable  means  of 
conveyance.  It  seems  to  me  those  cases  are 
sound,  and,  In  view  that  water  In  this  arid 
region  is  life,  and  la  too  valuable  to  be 
wasted  for  any  purpose,  courts  should  pre- 
vent waste  whenever  It  Is  possible  to  do  that 
the  application  of  reasmable  means  of 
diversion  and  conveyance  and  by  such  as  are 
not  prohibitive  by  reason  of  their  cost  It 
would  seem  that  In  this  case  most  any  means 
that  could  be  applied,  other  than  the  divert- 
ing ditch  Id  question  over  the  gravelly  and 
porous  soil  which  would  save  the  water  thus 
wasted,  would  cost  much  less  than  would  be 
the  value  ct  the  water  that  would  be  thus 


saved,  and  for  that  reason  the  cost  of  better 
means  not  <mly  .would  not  be  prohibitive,  bet 
in  the  long  run  would  be  a  matter  of  econ- 
omy. As  Z  view  the  record.  It  Is,  however, 
not  necessary  at  this  time  tor  this  court  to 
determine,  nor  is  the  evidence  sufficient  for 
us  to  determine,  whether  the  appellants 
should  be  required  to  substitute  any  par- 
ticular means  of  ctmv^lng  the  water  allotted 
to  them  for  culinary,  dcnnestic,  and  live  Block 
purposes  other  than  the  small  diverting  ditch 
now  in  use.  As  pointed  out,  court  and  coun- 
sel, during  the  trial,  differed  with  respect 
to  app^lants'  right  to  any  water  for  culinary, 
domestic,  and  live  stoCk  purposes,  and  the 
court  then  intimated  that  it  would  not  allow 
them  any  water  tor  those  purposes  In  addi- 
tion to  the  quantity  of  water  that  would  be 
awarded  to  th«n  for  general  irrigation  pui^ 
poses.  The  qnesUmi  of  .waste  reason  of 
the  gravelly  and  porous  nature  of  the  aoU  la 
which  appellant's  small  diverting  ditch  is 
constructed  and  maintained,  and  whether 
the  dltdi  itself  could  not  be  so  repaired  or 
improved  and  maintained  as  to  prevnit  at 
least  the  greater  portion,  if  not  all,  of  the 
waste,  was  not  considered  by  the  court.  Nor 
did  the  court  ccmstder  or  pass  on  the  questtoo 
ot  what  quantity  of  water  would  be  reasona- 
bly sufficient  to  supply  appellants'  needs  for 
the,purpoees  aforesaid.  Nor  were  those  ques- 
tions fully  devel(^)ed  by  the  evidence,  nie 
state  of  the  record,  therefiwe,  Is  not  SQ<±h  that 
we  can  make  proper  fln^gs  upon  those  ques- 
tktns,  or  direct  findings  to  be  made  therew. 
It  may  well  be  tbat,  when  the  court  hears  the 
evidence  respecting  the  quantity  of  water  ap- 
pellants may  require  for  culinary,  domestic, 
and  live  atodt  purposes,  and  goes  Uioron^ily 
Into  tlK  facto  r^arding  the  ccHistmctios  and 
physical  condition  of  appellants'  small  dltd. 
and  with  r^rd  to  whether  the  .waste  occurs 
throughout  the  entire  length  of  that  ditch, 
or  only  at  particular  places  Oiereln,  and 
whether  the  waste  as  It  now  occurs  can  be 
preraited  by  the  use  <tf  reasonable  means  ot 
dlvendtm,  the  party  may  be  satisfied  with  tiie 
order  the  court  may  make  in  tb&t  regard. 
Iforeover,  it  may  well  be  that  the  parties 
may  be  able  to  andcably  agree  upon  some 
reasonable  means  ot  diverting  and  oooduct- 
ing  the  water  to  prevent  the  great  waste 
that  is  now  going  on  wboi  the  quantity  ttf 
water  Is  once  established  to  whitdi  appdlants 
are  «ititled  tor  cullnaiy,  domratlc  and  Ure- 
stodc  purposes. 

I  am  of  the  opinion,  therefore,  that  the  flod- 
Ings  and  conclU^ons  of  law  made  by  tlie 
court  that  the  appellanta  are  not  entitled  to  a 
continuous  flow  of  water  from  the  main  ditch 
for  culinary,  domestic,  and  live  atoA  pur- 
poses should  be  set  aside,  and  that  the  case 
should  be  remanded  to  the  district  court  to 
hear  further  evidence  upon  the  matters  abore 
su^ested,  and  to  make  such  findings  of  fart, 
conclusloos  of  law,  and  decree  with  respect 
thereto  as  the  evidence  may  warrant  and 
such  as  are  in  harmony  with  tlie  views  ex- 
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pressed  In  thla  oplnim.  If  eltber  party  is 
dissatisfied  with  the  court's  findlogs  and  de- 
cree coDcernlng  the  matters  Just  stated,  sach 
party  may  appeal  to  this  court,  and  we  shall 
then  be  better  able  to  lay  down  some  perma- 
nent rule  regarding  the  means  that  water 
users  must  adopt  to  prevent  unreasonable 
and  unnecessary  waste  of  water. 

Appellants,  however,  complain  of  another 
matter  with  respect  to  which  they  contend 
the  trial  court  committed  serious  error. 
From  the  great  weight  of  the  evidence  it  is 
made  to  appear  that  appellants'  farm  is  lo- 
cated right  under  the  foothills  and  one  of  the 
first,  If  not  the  first,  that  Is  watered  from  the 
South  Branch  Ditch;  that  the  soli  is  loose, 
gravelly,  and  very  poroua,  and  It  requires 
more  water  than  does  ordinary  soil ;  that  in 
applying  the  water  used  for  Irrigating  the 
lands  lying  lower  down  on  the  ditch  in  ques^ 
tlon  such  lands  obtain  the  benefit  of  much, 
if  not  all,  of  the  seepage  from  the  higher  or 
upper  lauds,  such  as  appellants',  and  there- 
fore the  lower  lands,  during  the  Irrigation 
season,  require  considerable  less  water  for 
the  same  acreage  and  for  like  crops  than  do 
the  upper  lands,  and  especially  lands  with 
soil  liife  that  of  appellants.  It  was  made  to 
appear  that,  In  distributing  the  water  for 
irrlgotlon,  what  Is  known  as  the  rotating 
system  has  for  many  years  been  applied  by 
the  water  users  on  the  several  ditches,  includ- 
ing the  South  Branch  Ditch.  That  system 
has  been  continued  by  the  respondent  corpo- 
ration, but  it  seems  the  periods  of  time  for 
the  use  of  water  have  be^n  lengthened  or 
extended.  Appellants  Insist  that  respondent 
has  fixed  and  threatens  to  continue  In  force 
the  periods  for  the  use  of  irrigating  .water 
at  nine-day  periods,  so  that  each  user  on  the 
ditch  will  obtain  the  entire  stream  flowing 
therein  once  in  approximately  nine  days. 
Appellants  produced  much  evidence  to  the  ef- 
fect that  In  view  of  the  porous  and  gravelly 
character  of  their  land,  It  requires  the  use 
of  water  oftener*thau  once  in  nine  days.  In- 
deed, their  evidence  Is  to  the  effect  that 
they  need  it  as  often  as  once  in  five  or  six 
days  in  order  to  produce  full  crops.  The  evi- 
dence is  also  to  the  effect  that  many  of  the 
users  lower  down  the  ditch  who  have  the 
benefit  of  seepage,  and  whose  lands  are  com- 
posed of  heavier  and  firmer  soil,  need  water 
less  often  and  require  less  In  quantity  than 
appellants,  and  that  such  lands  can  produce 
crops  If  watered  at  Intervals  of  nine  days. 
The  court  made  general  findings  upon  that 
phase  of  the  case,  and  there  is  nothing  In  the 
decree  with  respect  to  It,  except  a  general 
statement  which  agrees  with  the  findings, 
which  Is  as  follows: 

"The  court  further  finds  that  regulations 
should  be  adopted  and  provided  so  that  the 
owners  of  water  right,  including  th«  d^endants 
herein  to  whom  water  is  awarded,  shall  talie  all 
or  such  portion  as  thev  may  bo  entitled  to  in  as 
nearly  a  continuous  flow  as  Is  reasonably  pos- 
sible, taking  into  eonsideratioti  the  necessity  of 
rotation  oi  tnma  tor  the  pnrpoBe  of  inereasinff 
tlM  efficiency  and  benefldal  use  of  said  water. 


in  order  that  tho  owners  thereof  may  have  such 
part  of  the  same  as  is  necessary  for  their  culi- 
nary, domestic,  and  flto<^  purposes." 

[7-9]  The  appellants  complain  of  these  find- 
ings. Here  again  we  meet  a  situation  con- 
cerning which  no  hard  and  fast  rule  can  be 
stated.  In  these  matters  the  trial  courts,  as 
a  general  rule,  possess  a  far  better  opportu- 
nity to  refiect'the  tiue  equities  of  a  given  case 
than  do  we,  and  yet  when  it  is  apparent  that 
the  trial  courts  have,  for  some  reason  or  for 
no  reason,  failed  to  refiect  Justtoe  In  a  par- 
ticular matter  in  view  of  the  whole  evidence, 
the  parties  to  the  record  have  the  right  to 
Invoke,  In  this  class  of  cases,  our  Judgment 
upon  that  particular  matter.  It  seems  to  us 
that  the  facts  of  this  case  dearly  demon- 
strate that  mere  uniformity  may  be  far  from 
equity  or  equality.  Here  It  Is  quite  apparent 
that  a  lower  water  user  with  a  different  soil 
may  not  require  the  water  as  often,  nor  for 
the  same  length  of  time,  in  order  to  mature 
his  crops,  as  is  the  case  with  the  user  higher 
up  the  stream.  In  such  a  case,  is  there  no 
way  that  a  court  of  equity  may  bring  about 
at  least  a^roxlmate  equality?  If  there  is 
none,  then  it  is  plain  that  some  such  owners 
must  suffer  injustice.  Here  again  the  record 
is  not  sufficient  for  us  to  give  nor  to  direct 
what  the  action  should  be.  In  Justice  to  the 
trial  court.  It  should  be  stated,  however,  that 
the  case  was  not  heard  nor  tried  with  the 
purpose  of  dealing  with  that  phase  of  the 
case;  and  yet  the  question  is  Involved,  and,  if 
the  parties  cannot  be  given  relief  In  this 
case,  we  cannot  see  how  they  ever  can  obtain 
any.  We  repeat  tbat  cases  like  the  one  at 
bar  call  for  the  highest  and  most  careful  ex- 
ercise of  the  eqxiitable  powers  of  (»}urts. 
Moreover,  appellate  courts  should  be  very 
slow  to  Interfere  in  this  class  of  cases,  unless 
It  Is  clear  that  equity  and  Justice  require 
such  Interference.  Under  the  facts  and  clr 
cumstances  of  this  case,  however.  It  seems  to 
us  that  it  Is  practicable  to  bring  about  some 
more  equitable  distribution  of  the  water  than 
the  one  proposed,  namely,  a  rotation  period 
of  nine  days  or  more.  If  we,  however,  under- 
took to  indicate  what  other  period  of  rota- 
tion should  be  adopted.  In  view  of  the  record 
as  it  now  stands,  we  might,  perhaps,  do  more 
harm  than  good.  In  view  that  the  rotation 
of  the  use  of  waters  for  irrigation  very  ma- 
terially aids  in  saving  as  well  as  In  enlarg- 
ing the  duty  of  water,  the  courts  favor, 
whenever  possible,  that  system,  while  the 
question  of  Wlietber  the  courts  possess  the 
power  to  compel  rotation  against  a  noncon- 
senting  water  owner  may  not  be  thorougbly 
settled,  and  while  the  question  Is  not  before 
ua  In  this  case,  yet  the  duty  of  the  courts  to 
prevent  discrimination  and  Inequality  among 
the  users  who  have  adopted  a  system  of  ro- 
tation on  any  particular  system  or  stream 
cannot  be  doubted.  See  2  Kinney  on  Irriga- 
tion (2d  Ed.)  §S  909,  910.  We  shall  therefore 
subject  to  the  right  of  review,  leave  the 
whole  matter  In  that  regard  to  the  Judgment 
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■of  the  trial  court,  In  whose  judgment  and 
ability  to  fiud  some  equitable  solution  for  the 
difficulty  presented  !n  this  case  we  have  the 
fullest  confidence. 

Upon  the  questions,  therefore,  InvolvlnE 
the  fixing  of  the  quantity  of  water  appel- 
lants are  entitled  to  for  culinary,  domestic, 
and  live  stock  purposes  from  the  '  South 
Branch  Ditch  and  the  prevention  of  the 
waste  thereof  and  means  of  diversion  they 
shall  be  required  to  use,  and  the  further 
question  relating  to  the  periods  of  rotation 
and  the  length  of  time  the  upper  water  users 
shall  have  the  use  of  the  water  as  compared 
with  the  users  lower  down  the  ditch,  the 
judgment  must  be  reversed.  The  judgment 
therefore  Is,  accordingly,  reversed  In  those 
respects,  and  the  case  Is  remanded  to  the  dis- 
trict court  of  Salt  Lake  county  to  hear  such 
additional  evidence  as  the  court  may  deem 
proper  and  necessary  to  make  the  necessary 
findings  of  fact  and  conclusions  of  law  up<m 
the  questions  that  are  left  open,  and  to  enter 
such  a  decree  as  to  the  court  may  seem  prop- 
er and  equitable,  keeping  In  view  tbe  general 
propositions  we  have  endeavored  to  lay  down 
in  this  opinion. 

[1 8, 1 1  ]  Finally,  there  are  cross-assign- 
ments to  be  disposed  of.  One  of  appellants' 
codef^ndsnts  has  assigned  what  are  termed 
cross-assignments  of  error,  by  which  it  is 
sought  to  have  certain  findings  and  certain 
parts  of  the  decree  modified  in  favor  of  the 
party  making  the  cross-assignments  afore- 
said. In  the  case  of  Railroad  v.  Board  of 
Education,  35  Utah,  13.  99  Pac.  263,  vre  had 
occasion  to  announce  the  rule  respecting  the 
propriety  of  assigning  cross-errors  on  one 
appeal.  It  is  there  held  that  the  respondent 
may  always  asf;ign  cross-errors  against  the 
appellant,  not  only  to  support  tbe  judgment, 
but  also  to  obtain  affirmative  relief  against 
tbe  appellant.  It  may  also  be  that  a  code- 
fendant  may  assign  cross-errors  against  his 
codefendant  who  is  the  appellant  for  the  pur- 
IK>se  of  maintaining  the  judgment  against 
such  codefendant  and  appellant.  We,  how- 
ever, know  of  no  authority  which  goes  to 
the  extent  of  holding  that  where  a  codefend- 
ant appeals  another  codefendant  may,  upon 
such  an  appeal,  assign  cross-errors  against 
tbe  respondent  in  the  action  and  In  whose 
favor  the  Judgment  appealed  from  was  ren- 
dered. In  this  case  the  party  who  assigns 
the  cross-errors  neither  seeks  to  maintain 
the  judgment  against  the  appellant,  nor  does 
he  assail  appellants*  contentions.  What  he 
seeks  Is  a  modification  of  the  judgment  in  so 
far  as  it  aCEects  him.  This  we  are  powerless 
to  grant  upon  the  assignment  of  cross^rrors 
which  are  assigned  by  a  codefendant  If  the 
part7  who  assigns  croas-errors  desired  to  re- 
verse or  modify  the  Judgment  as  It  ftfTects 
him  and  the  respondent,  the  very  thing  he 
seeks  to  do  here,  he  should  have  filed  a  cross- 
appeal  from  the  judgment  We  have  no  pow- 
er to  interfere  with  the  Judgment,  except  up- 
on the  appeal  presented  by  the  ai^tellants. 


Moreover,  that  part  of  the  decree  the  appel- 
lants complain  of,  and  that  portion  which  is 
sought  to  he  modified  by  the  assignment  of 
cross-errors,  have  no  connection.  To  grant 
what  appellants  seek  In  no  way  modifies  or 
affects  that  portion  of  the  decree  which  Is 
sought  to  be  modified  by  the  assigned  cross- 
errors.  To  grant  the  relief,  therefore,  which 
is  sought  by  the  cross-assignments,  would  re- 
sult in  modifying  an  independent  i>ortion  of 
the  decree  which  Is  not  touched  by  the  ap- 
peal. To  do  that  is  not  the  office  of  mere 
cross-assignments  of  error,  but  is  the  pecu- 
liar province  of  a  cross-appeal.  We  there- 
fore cannot  consider  or  pass  upon  the  merits 
of  the  CToss-assignments  of  error. 

For  the  reasons  before  stated,  the  Judg- 
ment or  decree,  appealed  from  is  reversed  in 
the  particulars  hereinbefore  stated,  and  the 
cause  Is  remanded  to  the  district  court  with 
instructions  to  make  findings  and  to  enter  a 
decree  in  conformity  with  the  views  herein 
expressed.  In  all  other  respects,  and  as  to 
all  other  pariles,  the  judgment  or  decree  la 
affirmed.  Appellants  to  recover  costs  on  i^h 
peal. 

McGARTT.  J.  (cHssentlnK  In  pari).  I  con- 
cur In  the  -conclusions  reached  by  my  Associ- 
ates on  all  points  except  t^ose  relating  to  the 
extent  of  certain  ot  the  defendants  to  divert 
from  plaintUTs  canal  conUnuous  streams  of 
water  for  culinary  and  dwnestlc  purposes 
which,  in  some  cases,  Is  also  used  for  irrigat- 
ing gardens  and  orchards.  Attaitl<Hi  is  in- 
vited to  the  probable  loss  (tf  water  by  seep- 
age and  evaporation  in  case  tta<se  who  have 
acquired  a  vested  right  to  a  constant  atieam 
for  culinary  and  domestic  purposes  are  per- 
mitted to  continue  to  exercise  such  right 
Reference  is  also  made  to  the  amount  of  wa- 
ter in  second  feet  that  It  would  require  to 
furnish  each  of  these  parties  with  a  given 
quantity  of  water  for  the  beneficial  purposes 
for  which  they  have  heret<MCore  appropriated 
and  used  it  Of  course,  these  parties  are  not 
entitled  to  divert  or  have  turned  to  them 
more  water  than  Is  reasonably  necessary  for 
the  beneficial  uses  to  whicdi  Oiey  bare  here- 
tofore applied  it  If,  however,  it  is  necessary 
for  each  of  them  to  divert  a  given  quantity 
of  water  from  the  canal  to  supply  their 
homes  with  potable  water  for  culinary  and 
domestic  purposes,  and  they  have  by  long 
and  continuous  use  acquired  a  vested  right  to 
divert  or  have  turned  to  them  such  quantity 
of  water,  I  know  of  no  rule  of  law  or  prlntd- 
ple  of  equity  by  which  they,  or  any  of  them, 
can  be  deprived  of,  or  curtailed  in,  such 
rights  in  order  to  increase  the  supply  of  their 
cotenants  for  farming  purposes. 

The  evidence,  without  conflict,  shows  that 
defendants  Vioc«it  ShurtUff  and  his  wife, 
Hary  (Sadie)  E.  Shurtlifl,  and  their  prede- 
cessors in  interest  have  continuously,  and 
practically  uninterruptedly  for  about  10 
months  of  each  and  every  year,  tw  more 
than  40  years,  diverted  from  idolntiffl's  ca- 
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nal,  referred  to  In  the  record  as  the  South 
Fork  of  the  Tanner  Ditch,  a  stream  of  water 
of  not  less  than  one-half  second  foot,  and 
conveyed  the  same  In  an  open  ditch  to  their 
residence  and  there  used  the  same  for  culi- 
nary and  domestic  purposes.  The  record 
also  shows  that  this  stream  of  water  has  also 
been  nsed  by  the  Shnrtliflfs  during  the  Irriga- 
tion season  for  irrigating  an  orchard  and 
garden.  On  this  point  Mrs.  Sadie  E.  Sbnrt- 
Uff  testified  In  part  as  follows: 

"We  bought  our  '•lace  in  the  fall  of  18S3  and 
took  possession  in  the  nring  of  18S4,  and  hare 
lived  there  ever  since.  *  •  •  Ever  since  we 
have  been  there  we  have  used  a  stream  of  water 
for  culinary,  domestic,  and  Eito<^  purposes  from 
the  South  Pork  of  the  Tanner  Dit<*.  We  have 
been  entirely  dependent  upon  it.  We  have  lived 
ia  the  house  where  we  now  live  19  years.  Wo 
have  always  had  from  10  to  IK  dairy  cows, 
from  40  to  GO  head  of  young  stock,  from  8  to  10 
head  of  horses,  and  some  poultry.  *  *  *  We 
nsed  the  stream  of  water  that  now  runs  to  our 
house  for  culinary  purposes,  and  there  ia  land 
there  with  orchard  and  gardens  In  It,  and  we 
let  it  run  there  too." 

She  further  testlBed: 

"Prom  my  experience  in  using  this  culinary 
water,  and  from  the  use  to  whidi  it  has  been 

{put  right  fn»n  tjte  beginning,  I  would  say  that 
t  would  not  be  poarible  to  get  altmg  wiui  less 
water  tlian  we  have  had."- 

A.  T.  DoremuB,  a  tivil  engineer,  testified  In 
part  as  follows: 

"I  measured  tiie  culinary  stream  of  water 
leading  from  the  South  Fork  of  the  Tanner 
Hitcb.  down  to  the  Shartliff  boose  (April  7, 
1913).  It  measured  substantially  half  a  second 
foot.  I  measured  It  at  a  point  near  where  it  is 
diverted  from  the  South  Fork  of  the  Tanner 
Ditdi.  *  *  *  It  seems  there  was  a  conaid- 
•lalde  decrease  in  the  flow.  *  •  *  There  was 
a  less  flow  at  the  house  than  at  tiie  point  where 
I  measured  it.  It  appeared  to  mo  that  the  con- 
dition of  the  water  wasn't  any  too  good  for 
drinking  purposes,  sUU  they  use  it  for  that 

Snrpoee.  and  apparently  for  stock  tniiToses. 
*  •  They  could  not  consume  It  all.  There 
wonld  be  aome  that  wonld  pass,  but,  as  far  as 
the  volume  there,  it  seemed  to  me  necessary  for 
tlio  purity  of  the  water.  *  *  *  I  did  not  fol- 
low it  out  to  where  it  went  to  (after  it  passed 
the  house).  It  seemed  tp  me  it  was  flomng  in 
an  ondiard  below." 

Vincent  ShnrtllCf,  one  of  the  defendants, 
testlfled: 

"The  stream  which  Mr.  Doremua  measured  is 
about  the  size  stream  I  have  diverted  since  mov- 
ing into  my  new  house  (19  years).  This  size 
stream  is  necessary  in  order  to  reach  me  and 
supply  me  with  culinary  water  and  water  tor 
domestic  puTiKwes." 

And  again: 

"Besides  using  this  stream  for  culinary  pur- 
poses, I  had  an  orchard  at  the  north  of  my 
nouse,  and  also  bad  an  orchard  at  the  south, 
s  little  southeast,  and  I  would  water  these  two 
tracts  of  land  and  also  the  land  that  runs  right 
down  by  the  creek.  Probably  it  would  amount 
to  three  acres,  maybe  four." 

The  evidence  shows  that  the  bed  of  the 
ditch  through  which  this  culinary  stream  of 
water  flows  la  "very  gravelly  an'd  porous," 
and  that  "much  of  it  (the  water)  Is  lost  be- 
fore it  reaches  the  house." 

No  claim  is  made,  nor  does  the  evidence 
show,  that  the  ditch  has  been,  or  Is  bdng, 
164P.-60 


maintained  in  a  condition  that  causes  un- 
necessary waste  by  seepage  or  eraporation, 
consldeilng  the  character  of  the  land  on 
which  It  Is  located.  The  means,  therefore, 
by  which  this  stream  of  water  Is,'  and  for 
more  than  40  years  has  been,  conveyed  from 
plalntlCTs  canal  to  the  point  where  it  Is  used 
for  culinary  and  domestic  purposes  and  for 
Irrigating  an  orchard  and  garden,  are  the 
same  as  those  usually,  an'd  almost  universal- 
ly, used  by  farmers  and  other  water  users 
throughout  the  farming  district  of  this  arid 
region,  namely  an  open  trench  or  dltCh  with 
bed  and  banks  consisting  of  the  natural  soli 
through  which  It  is  constructed.  The  Shurt- 
lltfs  and  their  predecessors  In  Interest  have, 
by  the  continuous  and  practically  uninter- 
rupted use  of  this  culinary  stream  for  more 
than  40  years,  acquired  a  vested  right  to  use 
It  for  the  purposes  mentioned.  Article  17. 
Constitution  Utah. 

It  has  been  suggested  that,  in  order  to  pre- 
vent loss  by  seepage  and  evaporati(xi,  or  to 
reduce  such  loss  to  a  minimum,  the  Shurt- 
liffs  shouM  be  required,  as  a  condition  pre- 
cedent to  their  right  to  continue  to  divert  and 
use  the  water  for  the  purposes  mentioned,  to 
adopt  a  more  economical  method  of  c<»ivey- 
ing  the  water  to  the  place  of  use  than  the 
one  heretofore  and  now  being  used  by  them. 
No  particular  method  is  suggested.  The  only 
means  of  diversion  other  than  the  open 
trendi  or  dirt  ditch  In  vogue  in  this  state 
that  we  know  of  Is  the  conduit  ditch  or 
canal  lin^  with  wood,  stone,  or  commit, 
and  the  pipe  line,  either  of  which  is  much 
more  expensive  to  construct  than  is  the 
open,  unllned  trench  or  ditch.  The  Shurt- 
liffs,  and  their  predecessors  in  Interest,  hav- 
ing adopted  the  usual  and  customary  means 
ol  diverting  and  conveying  to  their  premises 
the  culinary  stream  of  water  mentioned,  In 
vogue  in  this  state,  I  know  of  no  rule  of  law 
or  principle  of  equity  that  can  be  Invoked  to 
support  a  decree  compelling  them  to  con- 
struct or  install  a  more  expensive  method  of 
diversion.  But,  as  I  have  heretofore  sug- 
gested, they  have  acquired  a  vested  right  to 
continue  to  appropriate  by  their  present 
means  of  diversion  the  same  volume  of  water 
from  plalntifTs  canal  heretofore  diverted  and 
used  by  them.  They  are  protected  In  this 
right  by  article  17  of  the  Constltatttm  of  this 
state,  vfidch  provides: 

"All  existing  rights  to  the  use  of  any  of  the 
waters  in  this  state  for  any  useful  or  beneficial 
purpose,  are  hereby  recognized  and  confirmed." 

At  the  time  the  Constitution  was  adopted 
and  went  Into  effect,  this  culinary  stream  of 
water  was  being,  and  for  more  than  20  years 
had  been,  continuously  and  anlnterruptedly 
used  by  the  ShurtllfFs  and  their  predecessors 
In  interest  for  the  purposes  mentioned. 

Tbe  following  authorities  also  support  the 
foregoing  conclusions:  Long,  Irr.  (42;  3 
Farnham,  Water  and  Water  Rights,  i  675; 
1  Wiel,  Water  Bights  (3d  Ed.)  526;  lilttle 
Walla  Walla  Irr.  Union  r.  Finis,  62  Or.  848, 
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124  Pac.  666,  12S  Pac  270;  Barrows  et  al. 
V.  Fox.  98  Cal.  63,  32  Pac.  811. 
In  the  last  case  cited  the  court  said: 
"Ditches  and  flumeB  are  the  usual  and  wdi- 
natj  means  <^  diverting  water  in  this  atat^ 
and  parties  who  hare  made  their  appropriations 
by  such  means  cannot  be  ecmipelled  to  aubrti- 
tute  iron  idpes,  thoogta  they  may  be  compelled 
to  keep  their  flumes  and  ditches  in  good  repair 
so  as  to  prevent  any  unnecesaary  waste." 

I  tberefore,  as  ti>  tills  point,  think  tliat  cn 
a  remandim  of  tlie  case  the  trial  court 
shoul'd  make  findings  and  eater  a  decree 
awarding  the  ShnrtUfls  the  rtght  to  take 
from  plalntlfTs  canal  at  the  Intake  of  the 
ditch  one-half  second  foot  of  water  for 
cnllnary  and  dom«Bttc  purposee  and  tar  ir-* 
rigatlng  a  garden  and  orchard. 

STRAUP.  O.  J.  I  concar  In  the  resalt  re- 
versing the  Jud^ent.  I  think  the  conrt 
dealt  too  scantily  with  the  Shurtllffs.  They, 
tor  purposes  of  Irrigation,  were  well  entitled 
to  42  shares  of  water  out  of  the  South 
Branch  Ditch,  each  share  r^esentlng 
pnough  water  to  Irrigate  one  acre  for  grow- 
ing and  maturinfi  crops.  The  court,  I  think, 
meant  to  give  them  that,  though  the  decree 
is  not  as  definite  in  such  respect  as  It  should 
be.  It  therefore  ought  to  be  reframed  so  as 
not  to  leave  that  In  doubt. 

I  also  think  the  court  granted  too  long  an 
interval,  once  every  nine  ttnys  during  the  ir- 
rigating season,  in  which  the  Shurtllffs  may 
use  the  water.  They,  during  such  season, 
and  for  growing  and  maturing  crops,  ought 
to  be  permitted  to  use  the  water  at  least 
every  six  days.  CMisldering  the  situation 
and  the  character  of  the  lands,  I,  on  the 
record,  do  not  see  how  they  can  grow  and 
mature  crops  with  a  longer  Interval  of  rota- 
tion. I  think  the  decree,  without  furthA 
hearing,  ought  to  be  so  modilled.  That  ques- 
tion was  fully  gone  Into  and  developed,  and 
I  see  no  necessity  for  any  further  hearing 
thereon. 

In  ad'ditlon  to  these  waters,  the  Shurtllffs 
also  acquired  a  dear  right  In  and  to  a  con- 
stant flow  of  water  at  their  premises  for 
culinary,  domestic,  and  live  stock  purposes. 
This  the  court  dented  them.  In  that  we  all 
agree  that  the  court  erred  and  thereby  de- 
prived the  Shurtllffs  of  a  vested  right  The 
Important  question,  of  course,  is:  How 
much  water  Is  necessary  for  such  purposes? 
It  may  well  be  conceded  that  they  are  not 
entitled  to  a  constant  flow  of  one-half  second 
foot  at  their  premlsea.  The  perplexing  ques- 
tion is :  What  quantity  of  water  at  the  point 
of  diversion  at  the  South  Branch  Ditch  is  re- 
quired to  prodqjze  a  constant  flow  of  sufficient 
potable  water  at  their  premises  for  culinary, 
domestic,  and  live  stock  puivoses?  On  the 
record,  I  am  not  prepared  to  say  what  quan- 
tity is  so  required,  and  hence  am  not  prepar- 
ed to  say  that  a  one-half  second  foot  at  the 
point  of  diversion  Is  too  much,  or  that  a  less 
qnantt^  wlU  suffice.  That,  as  I  understand 


it.  Is  the  very  question  we  leave  open  to  the 
trial  court  to  ascertain  and  flx.  And  I  think 
it  ought  to  be  left  that  way,  unlnSneoced  by 
us,  Inasmuch  as  the  trial  court  proceeded  on 
the  theory  that  the  Shartllffs  were  entitled 
to  no  culinary  water,  and  hence  foun'd  it 
QnneiDessary  to  hear  or  detomine  what 
quaoUty  was  required  to  be  dlvoiied  to  pro- 
duce a  constant  flow  of  sufficient  potable 
water  at  their  premises.  For  this  purpose  I 
think  the  case  should  be  ranaiiAied. 

Nor  do  I  express  any  ^dnlmi  as  to  the 
means  of  oonveyti^  the  water  fnnn  the  point 
of  dlT^Nsion  to  the  premises.  Since,  bowew, 
the  matter  is  referred  to,  I  feel  called  upon 
to  observe  that  the  ShnrtlUts  are  eptUled 
to  all  the  waters  appn^riated  and  used  by 
them  and  their  predecessor  for  culinary,  Oo- 
mestlc,  and  live  stodc  purposes.  Th^  right 
to  them  Is  vested  and  may  not  be  taken  from 
them.  Of  course,  tbB  waters,  as  all  waters, 
must  be  devoted  to  a  benefldal  use  and  must 
not  be  wasted.  The  ShurtlifEs,  from  the 
point  of  diversion  to  th^  premises,  convey- 
ed the  water  in  an  open  dltdi  mnnlng 
through  porous  and  gravelly  soU.  It  Is  ap- 
parent that  to  convey  to  their  premises  a 
constant  flow  of  water  coursed  through  such 
a  ditch  and  under  such  conditions  a  greater 
quantity  o£  water  is  required  to  be  Ulverted 
than  if  the  water  coursed  through  some 
other  soil,  and  a  stUl  less  quantity  would  be 
required  tf  it  were  flumed  or  piped.  I  do  not 
see  how  the  Shuriliffs  could  complain  If  a 
suffidoit  constant  flow  of  potable  water  for 
their  need  were  delivered  to  them  at  their 
premises  by  a  tight  ditch,  or  flume,  or  pipe, 
thereby  reducing  the  amount  of  water  re- 
quired to  be  diverted;  but  I  do  not  see  how 
the  Stiurtliffs  can  be  required  to  bear  such 
additional  cost  or  expense.  An  open  ditch 
in  this  state  is  a  usual  and  ordinary  method 
of  conveying  water.  To  prevent  unnecessary 
waste,  water  users,  of  course,  must  ke^ 
their  ditches  in  good  repair.  But  I  do  not 
understand  that  the  question  of  uonecessary 
waste  is  determinable  on  the  character  of  the 
soil  through  which  the  water  user  is  required 
to  run  his  ditch.  Because  one  water  user  is 
fortunate  to  course  his  water  through  day 
soil  with  perhaps  little  loss  by  seepage, 
while  another  Is  unfortunate  as  to  be  requir- 
ed to  course  his  through  gravelly  and  porous 
soil  and  bound  to  lose  some  of  it  through 
seepage,,  I  do  not  think  it  may  be  said  that  the 
latter,  for  that  reason,  commits  waste  and 
heoce  is  required  to  resort  to  scHue  other  and 
more  expensive  means  of  conveyance.  Oee- 
talnly  he  can  have  only  what  he  appropriat- 
ed and  diverted.  But  if  in  conveying  it, 
without  negligence,  though  in  an  open  ditch 
through  porous  and  gravelly  soil  and  bound 
to  lose  more  water  than  another  coursing 
water  through  other  soil,  I  do  not  think  it 
may  be  said  that  he,  for  that  reason,  wasted 
water,  and  ther^ore  is  not  entitled  to  his 
appropriation,  wliatever  that  may  be.  And 
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80  if  tbe  SbiutUlf B  apjm^^lated  and  dlTerteQ 
a  one-balf  seeond  foot  oS  water  at  the  point 
of  dlToslon,  and  sndi  qnanttfcy  of  water 
oonraed  throncb  an  open  dltdi  constructed  In 
a  good  tantfundllke  nnnner  tbroag^  the 
diameter  of  Mil  in  which  It  la  reqnlred  to  be 
constructed,  U>  prodnce  a  constant  flow  of 
sufllclent  potable  water  to  sniq[>ly  their  needs 
for  enllnarr,  domestic  and  live  stock  puiposes, 
thea  I  do  not  see  how  the  court  m&j  derive 
them  of  that  quantity  of  water  <m  the  theory 
of  waste,  or  to  make  a  less  quantity  of  watw 
suffice  by  requiring  them,  at  their  own  ex- 
pens^  to  convey  the  water  to  their  premises 
by  some  other  means. 


RUSSELL  T.  WATEINS.    (No.  2933.) 

<Saprtme  Court  of  Utah.   Feb.  20,  191T.  Be- 
hoariDB  Dealad  May  5.  1917.) 

1.  Afpeai.  and  Ebbob  ♦»620(5)— Rkcobd— 
SumcniNCT— Motion  roB  NoNSTnT. 

Whether  motion  for  nonsuit  should  have 
been  sustained  will  not  be  reviewed,  unless  it  is 
apparent  from  the  record  that  the  motion  was 
made  before  the  trial  court  and  properly  In- 
cluded in  the  record  on  appeaL 

[E)d.  Note.— For  other  cases,  see  Appeal  end 
Krror,  Gent  Dig.  K  2363.  2366.] 

2.  WiTHXSSES    «:»412,  414(1)— GoBBOBoai.- 
TION— UMDISFUTKD  TBSnMONT  —  BUOXB- 

Nzss— Condition  of  Machinebt. 
In  action  for  injuries  in  motor  Tehide  col- 
UMm,  where  defendant's  testimoD;  that  his 
brakes  were  all  risht  was  undisputed,  exclusion 
of  testimony  ot  repairman  to  whom  defendant 
took  the  car  12  daya  after  the  acddent  was  not 
error;  being  both  remote  in  time  and  corrobo- 
rative of  undisputed  testimmy. 

(Bd.  Note.— For  oth»>  cases,  gee  Vntnesses, 
Gent.  Dig.  if  1285.  m7.] 

8.  HiGHWATS  «=;>184(4)  —  CozxiaioKS— Ac- 
tions FOB  INJUBIES— iNSTBTJCTIOHfl. 

In  afition  for  injuries  in  highway  coUinon, 
instruction  that  negligence  is  the  failure  to  do 
what  a  reasonably  prudent  person  would  ordi- 
narily have  done  under  the  drcumstances,  or 
doing  what  such  person  would  not  have  done, 
and  that  in  considering  tbe  queatiou  who  was 
ncqsligent  the  jury  should  test  it  by  the  defini- 
ticHi  of  negligence,  and  take  into  account  all 
facts  and  circumstances  developed,  though  not 
well  worded,  was  not  erroneous. 

[EU.  Nota— -For  othw  cases,  see  Hli^waya, 
Cent  Dig.  i  474.] 

4.  TBIAL  ^»139(1)— <3tJB8TION    FOB  J^T— 

Wbiqht  ov  Nboativb  Tbstimont. 
The  weight  of  negative  teetimcmj  of  wit- 
nesses as  to  giving  warning  signals  ordinarily  is 
for  the  jury ;  but  when  physical  conditions  and 
attending  drcumstances  render  it  highly  Im- 
probable that  they  could  hear,  the  rule  u  oth- 
erwise. 

[Bd.  Noter-BVn>  other  cases,  see  mal,  Crait 
Dig.  K  882.  883,  838-841.] 

6.'  HlOHWATS  ^»175(1)^0LUSI0HS— NEOU- 

wnob. 

In  action  for  injuries  In  coUisiDn  on  high* 
way  between  motorcycle  and  automobile,  auto- 
mobile driver  was  not  liable  for  negligence,  if 
any,  in  permitting  brakes  to  become  deficient 
whoe*  wbm  tiie  danger  was  discovered,  the 
coillnon  could  sot  have  been  averted,  r^ard- 


less  of  tbe  diaracter  of  the  brakes,  or  even  had 

he  reversed  the  power. 
[Bd.  Note,— For  other  cases,  see  Highways, 

Cent  Dig.  SI  461-464.] 

6.  HioHWATS  ^=>176{1)  —  CoixisiONS— Com- 

TBIBUTOBT  NeOLIOENCE— EVIDENCE. 

Where  plaintaff  was  a  passenger  on  the  rear 
of  the  motorcycle,  whldi  the  driver  rode  on  the 
wrong  side  of  the  highway  at  a  high  speed  with- 
out invteet  from  plamtiff,  and  in  turning  out  for 
a  team  they  were  injured,  plaintiff  was  con- 
tributorlly  negligent,  and  could  not  recover 
fr(Hn  the  owner  of  the  automobile  which  they 
then  stnick.1 

[Eld.  N(rt«.— For  other  cases,  see  Hi^waysb 
Cent  Dls.  H  461-464.]  . 

Appeal  from  District  Oonrt,  Weber  Coun- 
ty; N.  J.  Harris,  Judge. 
.  Action  by  Frank  Bnssdl  against  Blchaxd 
C.  WatUns.  Jndtment  for  pWntUr,  and  de- 
fendant aiMDeals.  Berersed,  and  new  trial 
granted. 

M.  M.  Warner,  of  Salt  Lake  City,  for  ap- 
pellant O.  R.  Holllngsw(Hth  and  Joseph  £. 
Evahe,  both  of  Ogden,  for  respondent 

CORFMAN,  J.  This  was  an  action 
brought  to  recover  damages  for  person&I  iu- 
Jnrles  sustained  by  plaintiff  by  reason  of  the 
alleged  n^llgenoe  of  the  defendant  in  tbe 
use  and  operation  of  an  automobile  uiwn  the 
public  highway.  At  tbe  commencement  of 
the  action  the  plaintiff  was  under  age,  but 
on  the  trial  had  arrived  at  maturity;  and 
thereafter,  stipulation,  tbe  case  was  pros- 
ecuted without  guardian.  The  case  was  tried 
to  a  Jury,  resulting  In  a  verdict  in  favor  of 
the  plaintiff,  upon  which  Judgment  was  en- 
tered by  the  court  against  the  defendant  for 
the  sum  of  $1,000.  From  this  judgment  tbe 
defoidant  appeals. 

The  plaintiff  In  his  complaint  In  substance 
alleged  that  the  defendant  was  guilty  of 
n^ligence  In  that  he  negligently  failed  to 
sound  the  horn  on  hia  automobile;  that  he 
n^llgently  drove  the  same  at  an  excessive 
and  unreasonable  rate  of  speed ;  that  he  neg- 
ligently ojwrated  and  managed  said  automo- 
Mle;  and  that  he  n^llgently  permitted  the 
brakes  thereof  to  be  out  of  repair  so  as  to  be 
IneffectlTe.  Tbe  defendant  denied  all  acts 
of  negHgene^  and  set  forth  In  Us  answer, 
with  great  parttcnlarlty,  the  facts  relating 
t»  the  accident  and  the  manner  In  whidi  it 
occurred.  He  also  averred  that  the  accident 
and  oonseqnent  Injuiy  of  the  plaintiff  were 
caused  by  the  negl^ience  of  the  driver  of  the 
motorcycle,  her^  refened  to,  and  through 
Oie  negllgcmoe  of  tbe  idaintifl  himself. 

Briefly  stated,  it  aniears  from  the  evi- 
dence  that  tbe  plaintiff,  Frank  Bussell,  a 
young  man  then  betweoi  tb»  age  of  19  and 
20  years,  tm  the  8th  day  of  May.  1914,  was 
invited  by  one  Walter  Gamer  to  make  a  tilp 


1  Locbbead  v.  Jeasra,  a  Utab.  99,  U»  Pac.  147 ; 

Atwood  UUh  Light  *  Rr.  Co.,  44  Vtab,  366,  149 
Pac.  137 ;    Hartlndale  t.  Oregon  Sbort  Une  H.  R. 

Co.,  160  Poc  2K. 


4t=3For  otber  cases  see  same  toQlc  and  KfllT-NUHBBnEt  la  all  Key-Nambered  Digests  and  Indexes 
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frmn  Ogd«n  to  Salt  Late  City  and  retani 
aa  a  motoicyde.  Tbe  trip  was  made  togeth- 
er, Gamor,  tlie  owner,  drlTtnft  bandllng  and 
controlling  the  motorcycle,  the  pUdntlff  oc- 
cni^ng  a  seat  to  the  rear  of  Oanier,  th^ 
Intent  and  purpose  betng  on  airlTlng  at  Salt 
Lake  City,  to  attend  togethw  a  tradk  meet 
there.  Learlng  Salt  Ltira  City  at  about  5 :1S 
for  their  return  trip  to  Ogden  they  had  pro- 
ceeded along  the  public  highway,  known  as 
the  T>avlB  county  road,  between  Salt  Lake 
Cltr  and  OgdoQ,  for  about  10  miles,  when 
they  obserred  a  team  and  vehicle  an>roach- 
Ing  them.  Tbe  team  and  reblcle  were  <m  the 
exteeme  left  hand  or  weat  idde  ol  the  road 
traveling  south.  Hie  motorcycle  (m  wUidi 
they  were  riding  was  then  traveling  north  on 
the  west  or  same  side,  contrary  to  Uie  rule 
of  the  road.  The  team  and  v«ihl(ae  wtxe  In 
charge  of  and  being  drtvw  by  one  Mr.  Bry- 
son.  and  behind  tbe  v^lde  were  b^ng  led 
two  young  spirited  horses,  tied  with  halter 
straps  or  ropes.  Bdilnd  the  vehicle  on  the 
same  or  west  side  of  the  road  the  deftodant 
was  also  driving  south  from  Ogdoi  In  his 
one-seated  automobile  or  roadster  motor  car, 
and  on  nearlng  the  horses  and  vehicle  under 
the  control  of  Bryson,  when  within  40  or  SO 
feet,  proceeded  to  turn  out  to  the  left,  and 
near  the  center  of  the  highway,  for  the  pur- 
pose of  passing  the  Bryson  vehicle  and  hors- 
es. At  the  same  time  tbe  plalotlfF  and  Gar- 
ner proceeded,  when  within  amout  150  feet 
of  the  Bryson  vehicle,  to  cross  from  the  west 
to  the  east  side  of  the  highway.  The  high- 
way at  this  point  was  60  feet  in  width.  It 
had  recently  been  worked,  was  rough  at  tbe 
center,  and  the  public  was  then  traveling 
two  paths,  one  on  the  east  and  one  on  the 
west  side 

It  appears  from  the  undisputed  testimony 
that  neither  the  plalntlCF  nor  Garner  had  seen 
tbe  automobile  approaching  from  the  rear 
of  the  Bryson  vehicle,  nor  had  the  defendant 
seen  the  approach  of  tbe  motorcycle  to '  the 
front,  and  that  tbe  views  of  the  drivers  of 
both  motorcycle  and  automobile  were  so  ob- 
scured by  the  Bryson  vehicle  and  horses  that 
neither  was  conscious  or  aware  of  tbe  Im- 
mediate presence  of  the  other  until,  on  turn- 
ing out  from  tbe  west  traveled  track  of  tbe 
highway,  when  their  machines  almost  In- 
stantly collided,  resulting  the  death  of  Gar- 
ner and  the  injuries  to  plaintiff  complained 
of  In  this  action,  and  for  which  Judgment  was 
bad  In  plalntlfTs  favor  against  the  defendant 
In  the  sum  of  $1,000,  as  before  stated.  It 
appears  from  tbe  evidence  that  the  plaintiff 
was  not  ex[>erlenced  In  the  use  of  a  motorcy- 
cle; that  the  defendant  Watkins  tor  many 
years  had  owned  and  personally  operated  an 
automobile  on  the  public  highways  through- 
out the  state  while  In  tiie  performance  of  his 
official  duties,  and  the  carrying  on  of  his 
busAnesB  and  professional  work,  as  state 
school  anddtect  It  further  appears  from  the 
evidence  that  the  parties  met  and  the  acci- 


dent occurred  at  about  0  o'dodc  p.  m. ;  that 
Gai:ner.  for  some  reason  unaccounted  for,  in 
the  operation  of  his  motM-carde.  had.  sboit- 
ly  before  'meeting  the  Bryant  v^iide,  crossed 
fnnn  the  east  tnvded  to  the  wert  traveled 
track  of  the  highway,  and  that  the  plaintiff 
had  silently  acquiesced  In  Gamer  running  bis 
motorcycle  on  tbe  wrong  side  at  the  high- 
way and  seeking  to  again  cross  from  the  west 
to  the  east  traveled  track  on  meeting  the  Bry- 
son vehlel&  From  the  evidence  it  Cnrtber  ap- 
pears that  when  tbe  defendant  apiiroftdwd 
tlw  Bryson  vehicle  and  boraes  at  the  rear 
with  his  automobile,  the  horses  tied  to  tbe 
rear  of  the  vehicle  became  restless- and  be- 
gan moving  about,  the  horse  on  the  east  mov- 
ing or  shying  out  to  the  eaat  of  the  TdiidCb 
thus  requiring  the  defendant  to  drive  Us 
madiine  to  a  greater  distance  to  the  east  in 
ordOT  to  make  fbr  safe^  In  passing;  that 
the  recognition,  of  the  respective  occupants 
and  the  meeting  of  the  automoMle  and  tbe 
motorcycle  on  the  lilghway  was  almost  In^ 
stantaneous. 

Defendant  on  appeal  makes  seven  assign- 
ments of  error.  Those  which  are  material 
and  apparently  relied  upon  by  ^K>^lAnt  «e 
will  now  discuss. 

[1]  1.  It  la  contended  by  appellant  that  at 
the  coudnston  of  the  plaintiff's  testimony  a 
motion  for  nonsuit  was  Interposed  by  de- 
fendant, and  that  the  same  should  have  been 
sustained  by  tbe  trial  court.  We  have  dili- 
gently searched  the  record  on  appeal,  and, 
after  doing  so,  we  are  Very  certain  no  such 
motion  appears  therein.  Therefore  It  is  use- 
less for  this  court  to  consider  the  merits  or 
danerlts  of  sndi  a  motion  wlthont  it  being 
apparent  from  the  record  here  for  review 
that  sncii  motion  was  made  before  the  trial 
court  and  pnveily  Included  In  the  record  on 
appeal  here  alime  amiddered. 

[2]  2.  It  Is  also  contmded  that  flie  exdn- 
slon  by  the  court  of  the  testimony  of  the  wit- 
ness Whiting,  when  questioned  by  defmd- 
ant's  counsel  concerning  tbe  condition  of  de- 
fendant's automobile  and  its  brakes,  when 
tbe  defendant  had  brought  tbe  car  to  the  wit- 
ness for  repairs  some  10  or  12  days  after  the 
accident,  as  well  as  to  the  condition  some 
time  before  the  accident,  when  certain  re- 
pairs were  made  upon  It  by  vrltness,  was  er- 
ror. At  most,  had  this  testimony  been  intro- 
duced and  received.  It  would  have  been  cor- 
roboration of  tbe  undisputed  testimony  of  tbe 
defendant  himself  as  to  the  condition  of  tbe 
brake  rod  and  tbe  brakes  of  tbe  automobile, 
and,  owing  to  the  conditions  sought  to  be  tes- 
tified to,  being  at  a  time  so  remote  from  the 
time  of  the  accident,  we  are  of  the  opinion 
tbe  court  very  properly  ndnded  It,  and  the 
defendant  could  not  have  hew  prejudiced 
thereby. 

3.  Defendant  oanidalna  of  certain  Instroc- 
tlons  glvCT  by  the  court,  particularly  Instruc- 
tions numbered  4  and  9,  aa  beAng  prejudicial 
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to  talm.  The  fourth  Im  trnetton  was  in  the 
fonowlngr  languAKe: 

'"nie  court  charges  you  as  a  matter  of  law 
that  negligMice  is  the  faihire  to  do  what  a  r«a- 
SMiably  pnident  persbn  would  ordinarily  have 
done  under  the  circumstances  of  the  situation, 
or  doing  what  a  reasonably  prudent  person  un- 
der the  existing  circamatances  would  not  have 
dfHie.  Hie  essence  of  the  fault  may  lie  in 
MDission  or  commission.  The  duty  is  dictated 
and  measured  by  the  exigences  of  the  occasion. 
In  considering  me  question  as  to  who  was  neg- 
ligent in  this  case,  you  should  teat  it  by  the 
definition  of  negligmce  given  you  in  this  charge, 
and  take  into  account  all  of  tho  facts  and  cir- 
cnmGtances  developed  in  the  case  relating  to  the 
question." 

[31  It  may  be  tbat  this  Instruction  could 
have  been  better  worded  for  the  purpose  of 
conveying  the  court's  meaning  to  the  Jury; 
however,  we  cannot  conceive  how  a  Jury, 
by  Klrlng  the  words  any  cohsideratlon  at  all, 
could  conclude  otherwise  than  that  the  court 
Intended  that  the  Jury  was  to  be  the  sole 
Judges  of  the  testimony  and  find  who  was 
n^lgent;  and  then  again  we  are  of  the 
<H>lnlon  that,  conceding  the  exception  well 
taken  as  to  this  particular  Instruction,  the 
Instruction  following  (numbered  5)  clearly 
cures  the  defect  contended  for  by  counsel. 

It  Is  contended  that  the  ninth  instruction 
complained  of  was  not  Justified  under  the 
evidence,  In  view  of  the  testimony  of  the 
plaintiff  given  at  the  trial  concerning  condi- 
tions under  which  be  remained  an.  occupant 
or  rider  of  the  motorcycle  immediately  be- 
fore the  accident.  Again,  we  have  but  to 
refer  to  instruction  No.  10,  given  by  the 
court,  to  find  that  the  defendant  could  not 
have  been  prejudiced  by  this  Instruction  as 
given,  and  that  the  instmctions  of  the  court, 
taken  as  a  whole,  and  as  the  court  express- 
ly Instructed  the  Jury  they  should  be  con- 
sidered, contains  no  error  prejudicial  to  the 
rights  of  the  defendant  to  a  fair  trial. 

4.  The  fifth  and  sixth  assignments  of  er- 
ror, to  the  effect  that  there  is  no  legal  evi- 
dence to  sustain  the  verdict  of  the  Jury,  and 
that,  therefore,  the  court  erred  in  entering 
final  judgment  thereon,  and  in  denying  de- 
fendant's motion  for  a  new  trial,  may  well 
be  considered  together,  and  present  a  more 
difficult  problem  for  consideration.  Admit- 
tedly, the  plaintiff's  rlgbt  to  recover  from 
the  defendant  in  this  case  was  predicated 
upon  one  or  more  of  three  alleged  acts  of 
negligence  of  the  defendant  In  the  use  and 
(deration  of  an  automobile  upon  the  public 
highway,  and,  as  tersely  stated  by  both  par- 
ties in  their  briefs,  are,  to  wit:  (1)  Omission 
to  give  any  signal  of  approach;  (2)  driving 
at  an  unreasonable  rate  of  speed,  under  all 
attnidlng  drcnmatances;  (3)  deftetive  brakes, 
preventing  tbe  automobile  from  being  stopped 
wUhin  a  reasonable  distance.  It  was  incum- 
bent on  tlie  plaintiff  to  establish  with  some 
degree  of  certainty  ttiat  defendant's  acts  of 
omlsslrai,  or  commission,  contributed  to  and 
was  the  proximate  cause  of  the  injuries 
<a  wbkA  he  conwlalna.  Necessarily,  for  the 
pnver  and  Just  determination  as  to  whether 


the  defendant  should  be  held  to  answer  for 
tbe  plaintiff's  injuries,  due  oonsideration 
should  be  givoi  as  to  the  c^idltions  and  cir- 
cumstances confronting  tbe  defendant  Im- 
mediately before  and  at  tbe  time  of  tlie  acci- 
dent. 

As  to  the  first  proposition,  that  of  the  de- 
fendant falling  to  signal  bis  ai^roadi,  be- 
fore the  aoiddent,  we  have  searched  the  rec- 
ord in  vain  for  any  tangible  evidence  to  sua* 
tain  {daintura  contention.  The  direct  and 
positive  testimony  of  the  defendant  himself 
concranlng  his  neazing  the  place  of  tbe  acd- 
dent,  namdy,  "I  came  up  behind  a  man  tliat 
had  a  wag«L  and  two  hwsea  at  the  back, 
and  I  honked  my  bom  befcwe  I  endeavored 
to  torn  out;  It  was  about,  I  should  think, 
49  or  SO  teet  before  I  tried  to  tnm  out;  I 
couldn't  get  his  attention,  however"— stands 
In  the  record,  to  our  minds,  wholly  uncontra- 
dicted. True,  some  of  the  witnesses  testi- 
^Ing  tor  plaintiff,  paittcnlarly  the  plain- 
tiff and  the  witness  Bryson,  say  that  they 
"did  not  hear"  a  warning.  When  we  take 
into  cfuislderatlon  that  tbe  plaintiff,  accord- 
ing to  his  own  testimony,  was  at  the  time 
without  thought  and  wholly  unaware  of  the 
approach  of  defendant's  automobile,  tliat  he 
was  seated  on  a  motorcycle  moving  at  the 
rate  of  15  w  20  miles  an  hour,  that  his  view 
of  the  traveled  road  was  obscured  by  Bry- 
aoQ'a  approaching  wagon  and  horses,  and  of 
necessity  had  to  cross  Immediately  to  the 
east  side  of  the  highway  for  safety  and  in 
passing  the  Bryson  vehicle,  and  that  the  wit- 
ness Bryson  was,  at  the  same  time,  appre- 
hensively riveting  his  attention  the  motor- 
cycle approadiing  blm,  on  account  of  his 
own  safety,  and  through  fear  of  the  horse 
he  was  driving  making  him  trouble,  we  may 
well  ttelleve  these  witnesses  "did  not  hear" 
the  bom  sounded  by  the  defendant  on  his 
approadi. 

[4]  The  vrelgbt  of  negative  testimony  of 
witnesses,  as  to  the  giving  of  signals,  ordi- 
narily is  for  the  Jury  to  determine:  but, 
when  physical  conditions  and  the  attending 
drcumstances  are  such  as  to  render  it  high- 
ly improbable  that  tbey  could  hear,  we  think 
the  rule  should  be  and  Is  otherwise.  Jordan 
V.  Osborne,  147  Wis.  623,  133  N.  W.  32; 
Menard  v.  Bostrai,  etc.,  R.  B.,  150  Mass.  386, 
23  N.  E.  214.  In  the  Massachusetts  case,  last 
above  cited,  the  court.  In  speaking  of  the 
weight  of  this  class  of  testimony,  says: 

"A  witness  may  be  in  any  conceivable  atti- 
tude of  attention  or  inattention,  which  will  give 
his  evidence  value,  or  leave  it  with  little  or  no 
weight." 

The  second  charge  of  negligence  on  the 
part  of  the  defendant,  that  of  driving  his 
automobile  at  an  unreasonable  and  exces- 
sive rate  of  speed,  under  the  attending  cir- 
cumstances, to  our  mind,  is  equally  untena- 
ble. 

Plaintiff's  counsel  pr<^r}y  contends  that 
if  the  record  contains  substantial  evid^ice  to 
support  the  acts  of  negligence  charged  in 
the  complaint,  or  even  If  there  Is  only  a  con- 
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fllct  in  the  testinxmy,  the  flnding  of  the  jury 
will  not  be  dlstnrhed  In  thla  court  on  ap- 
ijeeh  Bat  here,  after  a  carefal  perusal  of 
the  record,  we  can  find  no  testimony  npon 
which  to  base  a  finding  that  defnidant  was, 
under  the  attending  drcnmstancea,  driving 
bis  machine  at  a  greater  rate  of  qieed  than 
any  pmdent  and  careful  curator  would  da 
The  evidence  dearly  and  condusively  shows 
that  he  had  his  machine  under  perfect  cm- 
trol;  that  be  had,  as  a  precaution,  slowed 
down  the  eiwlne  and  dianged  the  gears  as  a 
precaution  In  passing  two  yonng  and  frac- 
tious horses;  that  he  was  lawfully  driving 
on  the  right-hand  side  of  the  road ;  that  on 
approaching  the  horses  tied  to  the  rear  of 
Rryson's  wagon  he  had  a  dear  view  b^«id, 
ftnd  no  mf^rcyde  was  to  be  seen ;  that  lih 
did  not  assnme,  und,  as  a  matter  of  law,  no 
duty  was  Imposed  upc«  him  to  assume,  Qiat 
others  would  violate  the  mle  ot  the  road 
by  traveling  toward  him  on  the  wrong  side 
of  the  road,  and,  unexpectedly,  as  to  him, 
move  from  the  wrong  to  the  right  side  of 
the  highway  from  Immediately  in  front  of 
the  Bryson  horses  and  wagon. 

These,  as  to  attendliu;  drcamstaneea,  are 
the  andisputed  facts  as  disclosed  by  the  rec- 
ord on  this  ai^>eal. 

The  Utah  Laws  (Session  Laws  191S,  c. 
80,  i  8),  as  to  speed  limit,  provides: 

"No  person  shall  operate  a  motor  vehicle  or 
motwcyde  upon  any  public  street  or  highway 
at  a  speed  greater  than  is  reSBonable  and  safe, 
hBTing:  due  regard  for  .the  width,  grade,  charac- 
ter, traffic  and  common  use  of  Fuch  street  or 
highway;  or  so  as  to  endanger  lite,  limb  or 
property  in  any  respect  whatever." 

Again,  relative  to  the  approach  of  another, 
driving  an  animal  in  the  same  direction: 

"And  if  traveling  in  the  same  direction,  he 
shall  use  reasonable  caution  in  order  to  avoid 
ftigbtening  the  animal  or  causing  accident ;  and 
in  approaching  or  pasring  such  animal  the 
operator  shall  not  use  the  exhaust  cut-out  of  his 
vehicle,  or  cause  any  other  unnecessary  ntdse." 

Under  all  the  conditions  and  circumstanc- 
es, and  after  careful  examination  and  con- 
sideration of  the  record,  we  can  find  no  evi- 
dence suppOTtlng  the  contention  of  the  plain- 
tiff that  def«Qdant  was  driving  at  any  great- 
er speed  than  was  ordinary  and  reasonable, 
and  therefore  such  contention  must  fall. 

Coming  to  the  last  charge  of  n^Ugence 
complained  of  against  the  defendant,  there  is 
absolutely  no  evidence  whatever  tending  to 
show  that  defective  brakes  in  any  manner 
contributed  to  the  accldeut  The  defendant 
testified  that  the  brakes  were  reliued  shortly 
l)efore,  aud  that  they  were  In  perfect  work- 
lug  cotidltioD  at  the  time.  He  also  testified 
that  there  was  no  opportunity  to  use  the 
brakes  before  the  collision  between  bis  ma- 
chine and  the  motorcycle  occurred.  To  use 
the  exact  language  of  the  defendant: 

"Q.  Was  it  possible  for  j;ou,  taking  into  con- 
gideration  the  length  of  time  that  intervened 
firom  the  time  you  Rrat  saw  this  automobile,  or 
this  motor  coming  here,  to  change  tha  position 
of  your  car  at  all?  A.  No,  sir;  it  wasn't  the 
fractional  part  of  a  second  until  I  seen  them 
before  it  was  struck— it  wasn't  the  fractional 


part  of  a  second ;  if  I  had  brakes  or  someUifaig 
that  would  reverse  I  coaldn't  have  ab^ped  die 
accident;   it  wasn't  time." 

[B]  WhUe  some  of  the  witnesan  for  the 
plalntltr  testified  that  the  defendant,  Immedi- 
ately after  the  acddent,  made  some  rmark 
that  his  brakes  were  out  of  order,  or  that 
they  were  not  working,  the  testimony  la  not 
only  in  C(Hiflict,  but  very  nncertain.  as  to 
whether  the  remarks  of  defendant  related  to 
the  ctHiditlon  of  the  brakes  before  or  after 
the  accident  as  testified  to  by  the  defend- 
ant :  that  in  the  collision  the  brake  rod  had 
been  broken  or  the  end  threads  stripped  of 
their  holding.  Anyway,  In  view  of  the  un- 
disputed testimony,  that  no  (^portunity 
availed  to  apply  Uie  brakes  and  had  they 
been  applied  the  accident  could  not  have  been 
avoided  under  the  circumstances,  the  eri- 
dence  as  to  the  brakes  condnslvely  appears 
of  no  materiality.  Consequently  we  find  no 
merit  in  the  contention  that  defective  brakes 
In  any  way  contributed  to  the  accident.  The 
answer  of  the  defendant  In  this  action  diarg- 
es  the  plaintiff  with  contributory  negligence, 
and  appellant's  counsel  in  his  brief  cites 
numerous  authorities  In  sui^rt  of  his  con- 
tention that  under  the  testimony,  as  shown 
by  the  record,  plaintiff  is  diargeable  there- 
with. The  court,  under  proper  instructions, 
submitted  the  question  of  the  plaintiff's  ueg- 
llgence  to  the  jury;  and  the  effect  of  the 
verdict  in  ftivor  of  the  plaintiir  and  against 
the  defendant  la  to  say  that  the  plaintiff  was 
not  negligent 

Here  again  we  are  of  the  opinion  that  the 
verdict  of  the  Jury,  under  the  evidence,  can- 
not be  sustained,  and  that  in  arriving  at  a 
verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  the  Jury  dearly  disregarded 
the  instructions  of  the  court  After  express- 
ly diarglng  the  Jury  that  the  negligence  of 
Gamer,  the  driver  of  the  motorcyde,  was  not 
to  be  imputed  to  the  plaintiff,  if  the  Jurj- 
found  Garner  was  negligent,  the  court  fur- 
ther submitted: 

"I  charge  you  also  that  if  you  find  from  a 
preponderance  of  all  of  the  evldeiiee  in  this  esse 
that  the  plaintiff  at  said  time,  while  so  riding 
on  said  motorcyde,  knew  that  the  motorcycle 
was  being  drivm  on  the  west  nde  ot  the  high- 
way, while  going  nOTth,  and  that  It  was  being 
driven  and  operated  by  the  said  Gamer  at  an 
unlawful  and  dangerous  rate  of  speed,  and  such 
acts,  or  either  of  them,  if  so  proven,  was  the 
direct  or  proximate  cause  of  the  injuries,  or 
contributed  to  the  cause  of  the  injuries  received 
by  the  plaintifl,  and,  with  audi  knowledge  of 
such  acts  and  conduct  of  the  deceased  Gamer, 
the  plaintiff  vriUfuUy  continued  to  be  and  re- 
main on  said  motorcyde,  so  being  driven  by  the 
said  Gamer,  then  I  diarge  you  that  the  plain* 
tiff  would  also  Be  guilty  of  such  cootribntory 
negligence,  and  your  verdict  should  ba  for  the 
defendant,  no  cause  of  action." 

It  Is  the  nndl^ted  testimmiy  that  Bry- 
son, In  diarge  of  a  vehicle  and  horses,  was 
driving  south  at  the  time  of  the  acddent  on 
the  west  traveled  traA  of  the  highway ;  that 
the  defendant  was  traveling  with  his  anto- 
mobile  on  the  same  west  traveled  track,  also 
going  south;  tiiat  the  plalntifF  was  travdlng 
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la  ficmt  ot  tbe  BrTatm  vehicle  and  bones 
ffAng  north;  and  Uiat  neither  the  plaintiff 
nor  defendant  was  aware  that  the  other  was 
approaching,  on  account  of  the.  Bryson  outfit 
b^g  between,  them  and  obscuring  tb^r 
view. 

The  plaintiff  was  fully  aware  of  all  tbe 
conditions  and  drcumstsneea.  He  was  toI- 
nntarlly  an  occupant  of  tbe  motOTcycle  with 
Garner.  It  was  daylli^t;  he  was  fully 
aware  of  Gamer  driving  his  motorcycle  on 
the  wrmg  side  of  the  road  in  front  of  an 
approaching  vehicle  and  horses,  and  It  was 
bis  duty  to  understand  and  know  that  others 
were  likely  approaching  from  behind  tbe  ve- 
hicle and  horses  in  charge  of  Br^on,  and 
that  tbsj  wonid  obey  the  law  of  the  road 
and  pass  to  tbe  east  of  Bryson,  and  that  he 
and  his  companion  on  the  moton^cle  in  ap- 
proaching so  closely  to  Bryson  would  have 
to  make  a  sudden  turn  to  tbe  east  of  the 
highway  at  the  risk  of  colUdlng  with  any 
vehicle  that  mlgbt  be  to  tbe  rear  of  Bryscm 
and  seek  to  pass;  and  yet  be  made  no  pro- 
test, and  quietly  acquiesced  and  assented  to 
all  these  conditions  upcm  the  main  and  much- 
used  thoroughfare  between  the  heavily  popu- 
lated cities  of  Salt  Lake  City  and  Ogden. 

[6]  We  can  reach  no  other  conclusion  than 
that  plaintiff  and  his  companion  Gamer 
were,  under  the  circumstances,  grossly  neg- 
ligent, and  that  the  accident  would  not  have 
happened  bad  they  exercised  ordinary  care 
and  Judgment  in  driving  their  motorcycle; 
and  that  while  Gamer  was  n^llgent  the 
plaintiff  too  was  negligent  in  not  protesting 
against  tbe  driving  of  the  motorcycle  as  It 
was  thus  driven.  We  are  not  to  be  under- 
stood in  so  holding  that  we  Impute  the  n^- 
ligence  of  Gamer  to  the  plaintiff,  nor  that 
we  in  any  measure  quallft-  the  rulings  of 
this  court  in  the  cases  of  Lochhead  v.  Jen- 
sen. 42  Utah,  99,  129  Pac.  347;  Atwood  v. 
Utah  light  &  Ry.  Co.,  44  Utah,  366, 140  Pac. 
137;  Martlndale  v.  Oregon  Short  Line  R. 
R.  Ca,  160  Pac.  2SS — cited  by  respondent's 
counseL  Frlck,  J.,  speaking  for  this  court 
in  Atwood  v.  Utah  Light  &  Ry.  Co.,  supra, 
and  commenting,  says: 

"Of  course  every  one  who  may  be  riding  in  a 
vehicle,  whether  as  passenger,  invitee,  or  other- 
wise, must  always  exercise  ordinary  care  and 
pmdence  to  avoid  injury  to  himself,  and  to  that 
end,  in  case  of  imminent  danger,  must  leave  the 
vehicle  in  case  such  a  course  is  practical  and 
necessary  to  avoid  injury.  Aiain,  he  may  not 
sit  silratly  by  and  permit  the  driver  of  the 
vehicle  to  encounter  or  enter  Into  open  dancer 
without  protest  or  remonstrance  and  take  the 
dances,  and,  if  Injured,  seek  to  recover  dam- 
ages ttona  the  drivw  of  the  vetiicle  or  from  the 
one  whose  Diligence  concurred  with  that  of 
the  driver's,  or  from  both." 

When  we  consider  aU  tbe  dicumstancea 
under  which  this  accident  occurred,  we  can 
arrive  at  no  other  conclusion  than  that  the 
verdict  rendered  by  the  Jury  cannot  be  sus- 
tained under  the  evidence;  that  defendant 
sbonld  have  been  granted  a  new  trial,  and 


therefore  tbe  Judgment  of  flu  inmrt  bdow 
should  be  reversed,  with  costs  to  appellant  - 
It  is  so  ordered. 

FRICK,  O.  J.  I  concur  with  Mr.  Justice 
CORFMAN  in  his  conclusion  reversing  the 
judgment  and  in  granting  a  new  trlaL  I 
also  concur  la  his  conclusion  that  the  evi- 
dence is  insufficient  to  justify  a  finding  that 
the  defendant  was  guilty  of  negligence  In 
failing  to  signal  his  approach  by  sounding 
tbe  horn  on  bis  automobile.  While,  under 
ordinary  circumstances  and  condltlcms,  the 
evidence  given  by  the  witnesses,  that  they 
did  not  hear  a  certain  signal  or  did  not  see 
a  certain  thing  occur,  Is  a  matter  for  the 
Jorr,  yet,  as  pointed  out  In  the  t^nlon,  sudi 
is  not  always  and  under  all  drcnmstances 
tbe  case.  Under  the  peculiar  &cts  and  dr- 
cnmstances of  tbe  case  at  bar,  all  of  wldcb 
It  Is  impossible  to  correctly  reflect  in  tbe 
course  of  an  ordinary  opinion,  the  mere  fact 
that  the  witnesses  testified  that  th^  did 
not  bear'  tbe  bom  sounded  cannot  be  digni- 
fied with  the  term  evidence  such  as  will  raise 
a  conflict  Indeed,  under  all  the  drcnm- 
stances it  would  have  been  most  remarkable 
If  any  one  of  the  witnesses  had  In  fact  heard 
defendant's  bom  sounded.  Again,  it  is  very 
clear  from  a  consideration  of  the  whole  rec* 
ord  that  the  failure  to  sound  the  bora,  If  it 
be  assumed  that  it  was  not  sounded,  in  any 
way  could  have  contributed  to  tbe  accident 
In  dther  view,  therefore,  the  allied  n^i- 
gence  in  that  regard  was  without  any  effect 
or  influence. 

I  cannot  concur,  however,  in  ttw  cmidusion 
reached  by  my  Assodate  that  the  plaintiff 
was  guilty  of  contrilratory  negligence  as  a 
matter  of  law.  That  question,  in  my  Judg- 
ment was  properly  submitted  to  the  Jury, 
and  tbe  Instruction  in  which  it  was  submit- 
ted to  them  not  having  been  excepted  to,  it, 
I  think,  became  the  law  of  this  case.  In 
any  event  however,  I  do  not  think  that 
plaintiff's  conduct  under  all  tbe  drcnmstanc- 
es, was  such  that  we  may  say,  as  a  matter 
of  law,  be  was  guilty  of  contributory  negli- 
gence which  directly  contributed  to  the  ao- 
ddeat  or  to  his  Injury.  I,  however,  fully 
concur  in  tbe  conclusion  that  the  negllgmce 
of  Gamer,  tbe  driver  of  tbe  motorcyde,  is, 
under  the  law  of  this  Jurisdiction,  not  im- 
putable to  the  plainUff. 

McCARTI,  J.  (concurring).  As  I  view  the 
record  the  only  conclusion  permissible  from 
the  evidence  is  that  the  injuries  received  by 
plaintiff  are  tbe  result  of  his  own  negligence; 
and  I  am  also  dearly  of  tbe  opinion  that  the 
evidence  wholly  falls  to  establish  negligence 
on  the  part  of  tbe  defendant  and  that  the 
court  therefbre  erred  in  refusing  to  direct  a 
verdict  for  the  defendant 

I  concur  in  tbe  reasoning  of,  and  in  the 
condusion  readied  by,  Mr.  Justice  CORF* 
MAN. 
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DIMHIOE  T.  tTTAH  VXJEIj  CO.  et  aL 

(No.  2973.) 

(Supreme  Court  ot  Utah.   Apnl  16,  1917.) 

1.  Appbai.  and  Ebrob  «s»ra0((9— BBvnw— 

Motion  tobI  Nonsuit. 
A  motion  for  nonsuit  not  shown  by  the  rec- 
ord cannot  be  considered  on  oppeal. 

Pild.  Note. — ^For  other  oaseB,  8Pe  Appeal  and 
Error,  Cent  Dig.  88  2363.  2366.] 

2.  Appeal  and  Ebror  €=31002— Tbiai,  <8=9 

143— QCESnoN  FOR  JUBT. 
Where  there  Is  a  salratantial  ccmflict  in  the 
teatimony,  it  is  the  province  of  the  jury  and 
not  the  trial  court  or  the  appellate  court  to  de- 
termine the  weight  ot  the  testimony  and  find 
the  facta.! 

[Ed.  Note.— For  other  cesea,  ate  Appeal  and 
Error.  Gent.  Dig.  ||  8936-3037;  Tnal.  Cent. 

Dig.  S8  342,  343.] 

3.  Appbai,  and  Ebbob  4C=>274(5)— Besebta- 
TION  OF  O^UNDB  foe  REVIEW  —  EXCEP- 
TIONS. 

Where  the  only  exception  taken  to  an  in- 
struction was  to  one  portion,  the  appellate  court 
cannot  consider  ajs  ground  for  a  reversal  com- 
plaiota  of  other  portions  <^  the  inatructiou  urg- 
ed for  the  first  time  in  the  appellant's  brief. 

4.  Tblal  ®=»296(6)— Instructions. 

In  a  servant's  action  for  injuries,  an  fn- 
atruction  that  "the  risks  that  are  assumed  by 
an  employ*  •  •  •  are  those  that  •  •  * 
appear  to  threaten  immediate  injury  to  such 
emj/ioyi,"  considered  with  the  wnole  Instruc- 
ti<Mi,  which  enumerates  the  circumstances  un- 
der whicb  an  employd  is  held  to  have  assumed 
the  ri^,  held  to  tell  the  jury  tbat  the  employ^ 
also  assumes  tbe  -  risk  where  the  dangers  are 
of  such  a  character  as  to  a  man  in  the  exercise 
of  average  and  ordinary  care  and  precaution, 
situated  as  was  the  cmploy6,  ai^ear  to  threaten 
immediate  danger  to  such  em_ploy6,  and  not  that 
before  an  employ^  can  be  said  to  have  assumed 
the  risk  the  danger  must  be  such  as  to  threaten 
immediate  danger,  and  the  portion  complained 
of  was  not  erroneous. 

lEd.  Nota— For  other  cases,  see  Trial,  Cent 
Dig.  8  7U&.] 

5.  Tbial,«=>241— Instbuctions— FOIXOWINO 
LlAnguaoe  of  Statute. 

Acts  of  the  court  in  charging  tbe  jury  in 
the  language  ot  the  statute  aa  to  what  consti- 
tutes vice  principals  and  fellow  servants  was 
error. « 

[Ed.  Note.— For  other  eaaea,  see  Trial,  Gent 

Dig.  88  662,  563.] 

6.  Appeal  and  Ebbob  ^=>1064(4>— Betibv— 
Pbejudicial  Ebbob. 

As  the  evidence  showed  that  i^aintifl  and  a 
person  causing  the  injury  were  not  fellow  serv- 
ants, error  in  charging  in  the  language  of  the 
statute  as  to  -what  conatltates  feUov  servantt 
was  not  prejudicial, 

[Ed.  Note.— For  other  caaee,  see  Appeal  and 
Error,  Cent  Dig.  8  4224.] 

7.  Neoligence  «=»122(1)  —  Conteibutoby 
Neoligencei — Evidence — Bubden  op  Pboof. 

When  the  evidence  is  conflicting  w  different 
inferences  may  be  drawn  therefr«n,  the  burden 
of  establishing  contributory  negligoace  by  a 


*  Hill  T.  So.  Pac.  Co.,  23  Utah,  M,  63  FsC  814 ; 
Clark  T.  Ductae&eau,  28  Utah,  97,  7S  Pae.  SSI;  Broa- 
trom  T.  Luncta-Canwm  Bag.  Co.,  4S  Dti^  ICS.  US 
Pac.  423. 

■Shepherd  t.  D.  «  R.  Q.  R.  Co.,  41  Utah.  469,  126 
Pu.  692;  Vota  Ohio  Copper  Co.,  42  Utab,  129, 
129  Pac.  349. 


preponderance  of  the  evidence  fs  upon  tiie  de- 
fendant regardless  of  whether  the  evidence  in 
relatiMi  thereto  comes  from  the  plaintiff's  ot  the 
defendant's  witnesses. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  88  221,  229,  23034.] 

8.  Tbiai.  ®=3234(7)— Instbuction  — Bubdes 
of  Proof. 

An  instruction  that  if  the  jury  foond  that 
plaintiff  was  injured  by  n«;ligence  of  the  defend- 
ant '  in  order  to  defeat  plaintiff's  recovery  the 
burden  is  upon  such  defendant  to  prove  by  & 
preponderance  of  the  evidence  that  plaintiff  WM 
guilty  of  negligence,  proximately  contributing 
to  his  own  injury,  or  that  plaintiff  voluntarily 
assumed  any  risk  of  injury,  was  not  so  errone- 
ous aa  to  mislead  the  jury  to  believe  that  in 
passing  on  these  queaticms  they  were  confined  to 
the  evidence  of  the  witnesses  for  defendant 
alone,  when  tbe  court  in  one  instruction  tdd  the 
jury  to  weigh  all  the  evidence  and  consider  it 
together. 

[Ed.  Note^For  other  eases,  see  Trial,  Cent 
Dfg.  I  687.1 

9.  Trial  ^:»240— ABOnuENTATivB  Instbuo* 

TION. 

A  portion  of  an  instruction  that  If  the  jutr 
find  plaintiff  was  injured,  and  be  had  no  knowl- 
edge or  notlee  that  coal  was  then  upon  an  ex- 
tension chute,  and  defendants  had  knowledge  of 
such  fact  and  full  opportunity  to  warn  the 
plaintiff  such  fact  aad  failed  to  so  warn  him. 
then  the  verdict  must  be  In  &.vor  of  the  plain- 
tiff, was  not  argumentative  as  against  the  de- 
fendants. 

[Ed.  Note.— For  other  cases^  see  Trial,  Gent 
Dig.  9  561.] 

10.  Trial  ^244(4)  —  iNRBUOTioif  —  Uhdub 
Prominencb. 

Such  instructim  did  not  give  ondue  prMn- 
Inence  to  particular  facts  to  deCmdant'a  prej- 
udice. 

[Ed.  Note.~Fw  other  cases,  see  mal,  Cant 

Dfg.  8  879.] 

11.  Trial  «=5296(3)— Inbtruction— Cube. 
Such  statement,  when  taken  with  a  portion 

of  same  inatructi<ai,  "should  you  further  find 
that  a  reasonably  prudent  perstm  situated  aa 
were  tbe  defendants  under  all  the  surrounding 
circumstances  would  have  given  such  warning, 
then  your  verdict  must  be  in  favor  of  plaintiff, 
reasonably  implied  that  the  jury  were  to  find 
tliat  the  defendants  bad  knowledge  that  tbe 
plaintiff  did  not  know  that  the  coal  was  on  the 
extension  chute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
iDig.  8  709.] 

12.  Appkal  and  EbbIob  «=;»1064(4)  —  Habh- 
LBSS  Ebbob— Instruction. 

It  was  not  prejudicial  error  to  charge  in  the 
language  of  tbe  pleadings  as  to  what  ctHistitut- 
ed  the  issues  in  tbe  case  where  the  issues  were 
stated  in  plain  and  concise  language. 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Error.  Gent  Dig.  S  4224.] 

13.  Dahaqeb  «=»216(7)— Xnjubt  to  Servant 

— NSTRUCn  ON . 

An  instruction  that  in  determining  the  dam- 
ages, if  any,  that  the  plaintiff  is  entitled  to, 
the  jury  should  consider  all  the  evidence,  the 
nature  of  plaintiff's  injuries  resulting  from  the 
negligent  act  oi  the  defendants,  his  suffering  in 
body  and  mind,  and  such  suffering  and  loss  of 
bealth  as  the  jury  may  believe  "plaintiff  has  sus- 
tained, or  will  suatain,"  by  reason  of  sadi  in- 
juries, and  find  such  sum  as  in  "the  judgment 
of  tbe  jury  under  all  the  evidence"  will  be  just, 
did  not  leave  the  right  to  recover  damages  for 
future  pain  and  suffering  open  to  mere  conjec- 
tnre  and  poesfbility,  but  In  effect  t(dd  the  jury 
tbat  such  right  was  limited  by  the  evidence  be- 


«=s>Por  otber  cases  see  same  topic  and  KET-MUHBEB  in  all  K^-Numbered  Digests  and  Indexes 
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fore  them,  and  hanoB  waa  not  prejudicial  error 
to  the  defmdanti. 

[Ed.  Mote.— Far  otber  caaeB^  see  Damages, 
Gent  Dig.  |  6B2.] 

Appeal  from  District  Court,  Carbon  Ooan- 
ty ;  A.  H.  Qiristenson.  Judge. 

Action  by  Albert  Dlmmlck  against  the 
Utah  Fuel  Company  and  another.  Judgment 
for  plalntlfP,  and  defendants  s^arat^y  ap- 
peal. Affirmed. 

M.  P.  Braffett  Ferdinand  E^rlcksen,  and 
Van  Gott,  Allison  &  Biter,  aU  of  Salt  Lake 
City,  for  appellants.  P.  T.  Faniawortb,  Jr.. 
of  Salt  Lake  City,  C.  S.  Price,  of  Price,  and 
R.  A.  Porter,  of  Fayson,  for  respondent 

CORFMAN,  J.  The  plainUff  brongbt  thU 
action  to  recover  damages  against  the  de- 
fendants (or  Injuries  allied  to  have  been 
sustained  by  him  while  employed  as  a  sta- 
tlouary  engineer  at  the  coal  mine  at  the  de-. 
fendant  Utah  Fuel  Company  at  Castle  Gat^ 
Carbon  county,  Utah. 

Briefly  stated,  the  complaint  alleges  the 
corporate  existence  of  the  defendant  Utah 
Fuel  Company  ;  that  the  defendant  Edi^arda 
was  Its  outside  foreman;  that  on  the  22d 
day  of  July,  1913,  and  for  a  long  time  prior 
thereto,  the  defendant  corporation  maintain- 
ed and  operated  at  Its  mine  tipple  at  Castle 
Gate  three  shaker  chutes  for  sizing  coal; 
that  the  coal  was  first  conveyed  from  the 
mine  to  a  feed  bin  In  which  there  was  a  hop- 
per, from  the  hopper  on  to  the  shaker 
lAutes,  first  to  chute  No.  1,  then  to  No.  2, 
then  to  No.  3,  the  larger  lumps  of  coal  finally 
passing  over  No.  3  chute ;  that  at  all  times 
it  was  Impossible  for  any  coal  to  pass  from 
the  feed  bin  on  to  any  of  the  chutes  unless 
the  hopper  in  the  bin  was  caused  to  move 
and  operate;  that  no  coal  could  pass  to  or 
come  upon  either  chute  No.  2  or  No.  3  unless 
No.  1  was  operated ;  that  chute  No.  3  was 
operated  with  a  certain  stationary  engine, 
known  as  extension  engine  No.  3,  and  chutes 
1  and  2,  and  the  hopper,  were  operated  with 
power  from  another  and  larger  stationary 
engine ;  that  plaintiff  waa  employed  as  engi- 
neer for  extension  engine  No.  3;  that  the 
defendant  Edwards,  fOiorCly  after  plaintiff 
had  come  on  shift,  July  22,  1913,  ordered  the 
plaintiff  to  go  to  the  boiler  house,  some  300 
feet  away,  and  turn  steam  Into  the  supply 
pipes  for  tension  engine  No.  S  and  then 
return  and  start  up  No.  3 ;  that  when  plain- 
tiff left  in  obedience  to  the  order  no  coal  was 
on  any  of  the  chutes;  that  while  plaintiff 
was  In  the  boiler  house  turning  on  the  steam 
defendant  Edwards  caused  both  stationary 
engines  to  be  started  up,  thus  operating  the 
hopper  and  the  three  shaker  chutes,  and 
causing  a  large  amount  of  coal  to  be  carried 
on  to  shaker  chute  No.  3;  that  plaintiff 
found  on  returning  from  the  boiler  house 
that  extension  engine  No.  3  had  already  been 
started,  but  was  working  slowly  on  account 
of  one  of  its  cylinder  cocks  being  opea,  and. 


In  order  to  speed  up  the  engine,  proceeded  to 
the  dde  of  It,  stepped  on  a  pillar  which  was 
aboat  3  feet  from  the  ground  in  order  to 
reach  the  cylinder  cock  and  close  It  and 
while  In  the  act  of  so  doing  a  large  lump  of 
coal,  owing  to  the  motion,  fell  from  shaker 
chute  No.  3,  striking  plaintiff  on  the  top  of 
the  head,  causing  him  to  fall  on  the  rail- 
road track  below  and  sustain  the  Injuries 
complained  of;  that  plaintiff  bad  had  no 
knowledge  or  notice  of  the  hopper  and  chutes 
having  been  placed  in  operation  while  he  was 
in  the  power  house;  that  the  universal  cus- 
tom in  starting  the  extension  engine  in  chute 
No.  3  had  been  not  to  let  any  coal  pass  or 
come  upon  It  until  the  cylinder  cocks  were 
closed  and  the  engine  speeded  up  to  the 
speed  necessary  to  operate  chute  No.  3  so  It 
would  properly  carry  the  coal  that  came  up- 
on it  from  chute  No.  2 ;  that,  when  plaintiff 
went  beneath  chute  No.  3  and  assumed  the 
position  occupied  by  him  In  closing  the  cylin- 
der cocks  of  the  engine,  the  engine  was  not 
(grating  at  the  speed  ordinarily  employed 
before  any  coal  would  reach  chute  No.  3, 
hut  was  operated  only  in  the  usual  and  cus- 
tomary manner  employed  preparatory  to  the 
passing  of  coal  on  to  diute  No.  3 ;  that  de- 
fendants were  grossly  negligent  In  causing 
coal  to  come  upon  chute  No.  3  during  the  ah-- 
sence  and  without  the  knowledge  of  plain- 
tiff, in  falling  to  give  plaintiff  notice  that 
coal  was  there,  and  in  ordering  and  permit- 
ting plaintiff  to  do  what  he  did  do  under  the 
said  circumstances. 

The  defendant  corporation  In ,  its  answer 
denies  negligence  or  carelessness  on  Its  pert 
and  afilrmatlvely  pleads  that  the  injuries 
complained  ttf  were  the  result  of  plaintiff's 
own  negligence;  that  he  voluntarily  assum- 
ed all  the  risk  of  Injury,  and  that  If  plain- 
tiff's injury  was  due  to  negllgmce  at  all  It 
was  due  to  the  n^ligeoce  of  a  fellow  serv- 
ant The  defendant  Edwards  In  his  answer 
denies  negligence  on  his  part  and  affirma- 
tively pleads  negligence  on  the  part  of  plain- 
tiff. 

The  trial  was  to  a  jury  resulting  in  Judg- 
ment for  plaintiff.  Defendants  separately 
appeal. 

The  physical  conditions  surrounding  the 
place  and  scene  of  the  accident  and  the  mode 
Id  which  the  plant  was  operated,  as  describ- 
ed In  the  testimony  given  at  the  trial,  were 
substantially  as  set  forth  In  the  complaint, 
and  we  shall  therefore  make  no  further 
statement  of  the  facts,  nor  advert  to  the  tes- 
timony of  vrltnesses,  except  when  discussing 
the  controversies  arising  between  the  parties 
on  this  appeal. 

1.  Some  30  pages  of  appellants'  brief  are 
devoted  to  a  review  of  testimony  of  witness- 
es and  argument  In  support  of  their  conten- 
tion that  the  facts  were  Insufficient  to  Jus- 
tify the  verdict  of  the  Jury ;  that  the  plain- 
tiff failed  to  establish  his  case;  and  that 
therefore  the  trial  court  erred  in  denying  the 
defendants'  motion  for  a  ncmsult.  their  mo- 
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tlon  for  a  directed  verdict,  and  Uidr  motkm 
for  a  new  trial. 

[1,  2]  We  have  carefully  reviewed  the  rec- 
ord and  fall  to  find  that  a  motion  for  non- 
suit was  made  before  the  trial  court,  and 
therefore  the  same  Is  not  to  be  considered 
here.  Motions  for  a  directed  verdict  and 
also  for  a  new  trial  were  made,  which  were 
denied  by  the  court,  as  the  record  shows. 
After  such  review  of  the  record  we  find  a 
substantial  conflict  in  the  testimony,  and,  in 
keeping  with  the  repeated  rulings  of  this 
court,  where  there  is  a  substantial  conflict 
in  the  testimony,  it  becomes  the  province  of 
the  jury,  and  not  the  trial  court,  nor  this 
court  on  appeal,  to  determine  the  weight  of 
the  testimony  and  find  the  facts.  Hill  v.  So. 
Pae.  Co.,  23  Utah,  94,  63  Pac.  814 ;  Clark  v. 
Ducheneau,  26  Utah,  97,  72  Pac.  331 ;  Bros- 
trom  V.  Lynch'Cannon  Eng.  Co.,  46  Utah,  10^, 
148  Pac.  423. 

As  stated  by  counsel  for  appellants  In 
their  brief: 

"Ad  important  fact  to  be  ascertained  at  the 
trial  was  whether  or  not  the  eoshie  and  chutes 
had  been  operated  prior  to  Dimmit^'s  injury 
on  the  momiDff  of  July  22,  1913 ;  for,  if  they 
had  t>een  in  operation,  then  the  material  allega- 
tions of  the  complaint  were  not  proven,  the 
jury's  verdict  was  against  the  evidence,  and  the 
trial  court  erred  in  refusing  to  set  aside  the 
verdict  and  to  grant  a  new  trial." 

It  Is  an  admitted  fact,  and  the  record  so 
shows,  that  the  plaintiff,  Dlmmlck,  and  his 
son,  Vemlal,  cfa  the  morning  of  the  accident 
were  employed  by  the  defendant  corporatiop 
as  stationary  engineers,  the  former  as  engi- 
neer for  extension  engine  No.  3,  operating 
chute  No.  3,  the  latter  as  engineer  for  the 
large  stationary  engine  operating  the  hopper 
and  chutes  Nos.  1  and  2.   Both  the  plaintiff 
and  his  son  Vere  therefore  In  a  position  to 
know  when  and  how  these  engines,  and  ma- 
chinery attached,  on  the  morning  of  the  ac- 
cident, were  started  and  operated,  and  both  \ 
testifled  at  the  trial.   The  plaintiff  testified  | 
In  his  own  behalf  that  In  his  employment  he  i 
was  under  the  direction  of  the  defendant  Ed- 
wards, foreman  for  the  defendant  corpora- 
tion ;  that,  there  being  no  steam  on  to  oper- 
ate the  engine  when  he  went  on  shift  the 
morning  of  the  accident,  Edwards  directed 
him  to  go  to  the  boiler  house  and  tnrn  steam  | 
into  the  pli^es  that  supplied  the  engine ;  that  i 
in  obedience  to  the  order  of  Edwards  he  went  I 
to  the  boiler  house,  turned  on  the  steam,  | 
and  then  proceeded  to  return  to  his  engine ;  i 
that  meanwhile,  without  his  knowledge,  tlie  ■ 
large  stationary  esnglne  bad  been  placed  In  I 
operation,  and  the  hopper  and  chutes  Nos.  1  | 
and  2  as  well,  thus  causing  a  targe  amount  | 
of  coal  to  pass  on  and  clog  chute  Ko.  3. 
PlalntlfTs  son  In  his  testimony  corroborated 
the  plaintiff  as  to  when  the  machinery  was 
placed  in  operation,  and  also  testified  that  he 
was  directed  to  start  the  larger  engine  oper- 
ating the  hopper  and  chutes  Nos.  1  and  2  by 
the  defendant  Edwards.  The  defendants  pro- 
duced a  large  number  of  witnesses  who  gave 


testimony  of  a  very  positive  character  con- 
tradicting the  testimony  oif  the  plaiatiaTs 
witnesses  In  this  regard,  and  also  tending  to 
show  that  It  was  a  physical  impossibility  for 
the  plaintiff  to  have  turned  the  steam  Into 
the  supply  pipes  in  the  manner  testifled  to  by 
him ;  that  the  steam  had  been  turned  oa  by 
another  than  the  plaintiff;  and  that  the  ma- 
chinery had  been  in  operation  for  an  hour  or 
more  before  the  accident  complained  of  oc- 
curred. 

Were  this  court  the  trier  of  the  facts,  we 
might  readily  agree  with  appellants*  counsel 
In  their  contention  that  the  findings  of  the 
jury  were  wrong  on  this  all-Important  testi- 
mony, but,  as  pointed  out  In  the  decisions  of 
this  court  above  dted,  and  many  others,  we 
must  abide  by  the  verdict  of  the  Jury  in  all 
cases  where  there  Is  such  a  substantial  con- 
flict In  the  testimony  as  the  record  here  dis- 
closes. 

[3,  4]  2.  Appellants  contend  the  court  erred 
In  charging  the  jury,  the  trial  court  having 
Instructed  the  Jury  as  to  assumption  of  risk 
assumed  by  an  employe  In  the  followix^  lan- 
guage; 

"You  are  instructed  that  fiie  risks  that  are 
assumed  by  an  empl<^4  under  his  contract  of 
employment  are  those  that  are  naturally  and 
ordinarily  incident  to,  or  that  naturally  and 
ordinarily  arise  out  of  such  work  as  is  contem- 
plated by  the  parties  and  are  known  to  the 
employ^,  or  suoi  risks  as  arise  from  danger- 
ous ctmditicms  created  during  the  coorBe  of 
the  service,  when  such  dangerous  conditions  are 
known  to  the  employ^,  or  are  of  such  a  charac- 
ter as  to  a  man,  in  the  exercise  oi  average  and 
ordinary  care  and  precaution,  situated  as  was 
the  employ^,  appear  to  threaten  immediate  in- 
jury to  such  employ&  and  after  such  knowledge 
the  eotpioyg  vcdnntarily  continues  in  sudi  serv- 
ice. And  when  eu<A  dangerous  ctHiditlona^  to 
arising  during  the  course  of  the  service  are 
plainly  to  be  seen,  and  are  bo  obviously  dan- 
gerous that  by  the  use  of  ordinary  care  they 
would  have  been  seen  and  their  consequence  ap- 
preciated by  a  person  in  the  exercise  of  ordinary 
and  reasonable  care,  situated  as  was  the  em- 
ploye, then  it  is  presumed  from  tlie  fact  that  the 
employ*  remains  in  such  service  that  he  has 
assumed  the  risks  arising  fr<xn  such  dangerous 
conditions.  From  a  careful  examination  of  the 
evidence  in  the  case  you  uiould  determine  wheth- 
er or  not  the  injury  claimed  hy  the  plaintiff  was 
or  was  not  from  an  assumed  risk  as  lierein  de- 
scribed. If  yoa  conclude  that  it  wiis  the  result 
of  such  aSBimied  ri^k,  then  the  plaintiff  cannot 
recover.  If  you  ccaiclude  that  the  injury  was 
not  the  result  of  such  assumed  risk,  then  de- 
fense of  assumed  risk  should  be  passed  by  and 
the  rights  of  the  parties  to  the  suit  determined 
under  the  other  issues  framed  in  the  case." 

The  only  exception  taken  at  the  trial  by 
the  apiiellants  to  the  foregoing  Instruction 
was  to  that  portion  wherein  the  court  told 
the  jury  that  "the  risks  that  are  assumed  b}- 
an  employe  •  •  •  are  those  that  *  •  • 
appear  to  threaten  Immediate  Injury  to  such 
employ^."  '  Appellants'  counsel,  in  their  brief, 
contend  that  the  instruction  *as  erroneous 
and  prejudicial  in  otber  particulars,  but  we 
find  no  exceptions  were  taken  In  the  court  be- 
low to  such  other  portions  of  the  Instruction 
now  complained  of,  and  therefore  tills  court 
cannot  here  for  the  first  time  consider  them 
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as  grounds  for  reversal.  Taking  tbe  Instruc- 
tloo  as  a  whole,  we  cannot  place  the  inter- 
pretation tip<»i  it  contended  for  by  appel- 
lants* coonsel,  that  the  court  tells  the  Jury 
that  before  an  emplo;6  can  be  said  to  have 
assumed  the  risk  the  danger  must  be  such  as 
to  threaten  Immediate  Injury.  As  we  view 
It,  the  court  plainly  tells  the  jury,  after  enu- 
merating some  of  the  circumstances  under 
which  the  employ^  is  held  to  have  assumed 
the  rifdE,  that  tbe  employ^  also  assumes  the 
risk  where  the  dangers  "are  of  such  a  char- 
acter as  to  a  man,  In  the  exercise  of  average 
and  ordinary  care  and  precaution,  situated 
ns  was  the  employ6,  appear  to  threaten  im- 
mediate injury  to  such  employ^."  In  the 
trial  of  the  case  at  bar  the  plaintlCTs  theory 
was  that  tbe  danger  plaintiff  had  been  sub- 
jected to  was  of  such  a  character  that  It 
threatened  immediate  Injury  to  him  growing 
out  of  an  extraordinary  condition  negligent- 
ly created  by  the  defendants  in  not  operat- 
ing the  plant  in  the  usual  manner,  permit- 
ting a  dangerous  condition  to  arise  during 
his  absence  in  obedience  to  their  orders,  and 
subjecting  him  to  an  extraordinary  and  im- 
mediate danger  without  notice  or  warning. 
Assuming  that  the  giving  of  the  instruction 
complained  of  by  appellants  was  erroneous 
under  the  Issues  tried.  It  would  seem  that  to 
thus  tell  the  jury  that,  if  the  plaintiff  under- 
stood and  appreciated  the  immediate  danger 
to  which  he  claimed  to  have  bem  subjected, 
he  thereby  assumed  the  risk,  then  It  would 
necessarily  follow  that  the  erroneous  instruc- 
tion could  not  in  any  manner  be  prejudicial 
lo  the  appellants. 

[5,  81  3.  It  Is  also  contended  that  the  court 
erred  in  charging  the  jury  with  respect  as 
to  whether  tbe  plaintiff  and  the  defcmdant 
towards  were  fellow  servants  or  not.  Tbe 
court  charged  the  Jury  In  the  language  of  the 
statute  both  as  to  what  oonsUtatea  vice  prln- 
dpaJs  and  fdlow  servants.  To  thus  charge 
the  Jnry  this  court  has  held,  in  the  case  of 
Shepherd  v.  0,  A  H.  G.  R.  Co..  41  Utah,  469, 
126  Pae.  692.  and  Vota  v.  Ohio  Copper  Co., 
42  Utah.  129,  129  Pac.  349  (both  eases  dted 
in  defendants'  brief),  was  error.  It  only  re- 
mains, therefore,  for  this  court  to  determine 
whether  theae  errors  complained  of  were 
prejudicial  to  the  defendants.  After  care- 
fully reviewing  the  testimony,  we  think  there 
Is  insuffldent  evidence  in  the  record  to  sup- 
port a  finding  that  they  were  fellow  serv- 
ants. The  court  might  have  found  as  a  mat- 
ter of  law,  aud  so  charged  the  Jury^,  that 
they  were  not  fallow  servants,  and  yet  the  de- 
fondants  would  have  no  right  to  complain 
wlien,  as  here,  It  clearly  appears  that  the 
evidence  as  disclosed  by  the  recoril  Is  whol- 
ly insufflcient  to  establish  that  relationship. 

{7,  B]  4.  It  is  next  contended  by  appellants 
that  the  court  erred  In  charging  the  jury  as 
to  burden  of  proof  of  contributory  negligence 
and  assumption  of  risk,  in  this,  that  the  lan- 
guage used  by  the  court  was  such  aa  to.  lead 


the  jury  to  believe  that  they  were  not  to  con- 
!  slder  all  tbe  evidence  In  the  case,  but  were 
to  look  to  the  defendants'  testimony  alone, 
lu  passing  on  these  defenses.  Tbe  court's  in- 
struction No.  11,  complained  of,  was  as  fol- 
I  lows : 

"If  you  find  fran  a  preoonderoDce  of  tbe  evi- 
dence tiiflt  plaintiff  was  injured  by  renson  of 
the  neglii^ence  of  the  defendant,  or  either  of 
them,  then,  in  order  to  defeat  plaintiff's  rigbt 
of  recovery,  the  burden  is  on  sucli  deCendant  or 
defendants  to  prove  by  a  preponderance  of  the 
evidence  that  plaintiff  was  euilty  of  negligence 
that  proximately  contributed  to  his  own  injury, 
or  that  plaintiff  voluntarily  assumed  the  risk  of 
injury  from  such  negligence,  if  any  there  was." 

The  rule  in  this  Jurisdiction  as  to  burden 
of  proof  with  respect  to  contributory  neg- 
ligence Is  stated  by  Mr.  Justice  Frlek,  speak- 
ing for  this  court,  in  the  recent  case  of  Con- 
way V.  Salt  Lake  &  O.  By.  Co.,  155  Pac.  339, 
U  R.  A.  1910D,  1109,  to  be  thus : 

"The  true  rule  in  this  jurisdiction  is  that 
when  the  evidence  is  conflicting,  or  when  differ- 
ent inferences  may  be  drawn  ther^rtHOj  the  bur- 
den ot  establishing  contributory  negligence  1b 
upon  the  defendant,  regardless  of  whether  the 
evidence  with  regard  thereto  comes  from  the 
plaintiff's  or  the  defendant's  witDesses,  and  in 
either  event  contributory  n^ligence  must  be  es- 
tablished by  ift  preponderance  at  the  evidence 
given  upon  that  subject." 

Undoabtedly  the  court's  lnstructi(HL  No.  11 
could  have  been  made  more  explicit  by  add- 
ing some  onalifylng  statement  to  the  effect 
that  the  jnry  should,  In  passing  on  the  ques- 
tions of  contributory  negligence  and  assump- 
tion of  risk,  take  Into  consideration  all  the 
evidence  in  the  case,  whether  adduced  ^yy 
plaintiff's  or  defendant's  witnesses.  How- 
ever, we  are  not  prepared  to  say  that  the 
court's  instruction  as  given  was  so  errone- 
ous as  to  have  misled,  the  jury  into  believ- 
ing that  In  passing  on  these  questions  they 
were  to  be  confined  to  the  evidence  of  the 
witnesses  for  defendants  alone.  The  court, 
in  its  instruction  No.  12,  immediately  fol- 
lowing, told  the  Jury ; 

"If  you  find  from  a  prepcmderance  of  the 
evidence  that  plaintiff  was  guilty  of  negligence 
that  proximately  contributed  to  his  own  injury, 
then  your  verdict  should  be  in  favor  of  the  de- 
fmdants,  even  though  you  should  find  from  a 
preponderance  of  the  evidence  that  the  defend- 
ants, or  either  of  them,  were  also  guilty  ct 
negligence  prozlmatdy  eaoBtng  plaintiff's  in- 
jury." 

Then  again  the  court  told  the  Jniy  by  Its 

InstructltHl;  No.  19: 

"From  a  careful  examination  of  the  evidence 
in  tbe  case  you  sboold  determine  whetlier  or  not 
the  injury  daimed  by  the  plaintiff  was  or  was 
not  from  an  assumed  risk  as  herein  described." 

Again,  in  Instruction  No.  26  the  Jury  are 
told  to  weigh  all  the  evidence  carefully  and 
consider  it  together.  And  so  It  is  found 
throughout  the  instructions  as  a  whole  that 
the  court  nowhere  told  the  Jury  that  tbey 
were  to  be  confined  to  the  testimony  of  the 
witnesses  of  either  party  alone  In  passing 
upon  the  questions  submitted  to  them.  While 
there  is  some  authority  to  support  the  conten- 
tloa  ot  defendants  that  the  trial  court  corn- 
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mttted  error  In  falling  to  expressl7  charge 
the  jury  that  In  passing  upon  the  qiiestl<Hi 
of  plalntlfTs  contributory  negligence  and  as- 
sumption of  risk  they  should  consider  not 
only  the  evidence  of  defendant's  witnesses, 
but  that  of  the  plaintiff's  witnesses  as  well, 
we  think  the  great  weight  of  authority  and 
the  best-reasoned  cases  hold,  If  it  can  be  rea- 
sonably Implied  from  the  court's  Instructions 
as  a  whole  that  the  evidence  of  l>oth  plain- 
tiff's and  defendant's  witnesses  Is  to  be  con- 
sidered, the  court's  Instructions  will  not  be 
held  erroneous.  Defendants'  contention  here 
must  fall.  Terre  Haute,  etc.,  Co.  v.  Young, 
56  Ind.  App.  25,  104  N.  E.  780;  Prior  t. 
Bggert.  39  Wash.  481,  81  Pac.  S29 ;  WIstrom 
V.  Redllck,  6  Cal.  App.  671,  92  Pac.  1048. 

6.  Defendants  contend  that  the  court  erred 
In  giving  instruction  No.  14  as  fcdlows : 

"If  you  find  by  a  preponderance  of  the  evi- 
dence in  this  case  that  at  the  time  the  plaintiff 
was  injured  he  had  no  knowledge  or  notice, 
either  actual  or  constructive,  that  iB,  by  the  ex- 
ercise of  ordinary  care  he  could  not  have  known 
of  the  fact  that  coal  was  then  upon  the  extension 
chute,  and  that  the  defendants  bad  knowledge 
oi  such  fact,  and,  with  full  opportunity  to  warn 
plaintiff  of  such  fact,  failed  and  neglected  to  so 
warn  him,  and  should  you  further  find  that  a  rea- 
sonably prudent  person  situated  as  were  the 
defendants  in  this  case  under  all  of  the  sor- 
rounding  circumstances  disdosed  by  the  evi- 
dence would  have  given  such  wamlnE,  then 
your  verdict  muflt  be  in  favor  of  the  plaintiS, 
unless  you  further  find  that  plaintiff  assumed 
the  risk,  or  was  himself  guilty  of  contributory 
negligence,  or  that  be  met  with  the  injuries 
by  bim  complained  of  as  the  result  ot  the  negli- 
gence of  a  fellow  servant  or  fellow  aerventa  of 
plaintiff." 

An  exception  was  taken  to  the  Instrnctlon 
by  defendants  as  follows: 

"And  defendants  separately  except  to  that  por- 
tion of  paragraph  14  wbertin  the  court  tells  the 
jury  that,  if  they  find  'plaintiff  was  injured  and 
he  Dad  no  knowledge  or  notice,  that  coal  was 
then  upon  the  extension  diute,  and  that  the  de- 
fendants bad  knowledge  of  such  fact,  and  with 
the  fidl  opportunity  to  warn  plaintiff  of  such 
fact  and  ndled  uid  neglected  to  so  warn  him, 
thm  their  verdict  must  be  in  favor  of  the  i^ain- 
tiff.' " 

[9-11]  Defendants  here,  contend  that  this 
instructltm  as  given  by  the  court  was  erro- 
neous in  three  particulars:  (1)  That  It  was 
argumentative;  (2)  that  It  singled  out  and 
gave  undue  prominence  to  particular  fticts, 
and  (3)  that  It  did  not  put  before  the  Jury  all 
the  facts  to  be  taken  into  considerati(m  by 
them.  We  do  not  think  the  Instruction  Is  ar- 
gumentative, certainly  not  so  as  to  be  prej- 
udicial to  the  defendants,  but  rather,  If  at 
all,  as  against  the  plaintiff,  by  charging  that 
certain  facts  must  be  established  before  the 
plaintiff  can  recover.  And  the  same  is  quite 
true  If  It  can  be  successfully  contended  that 
undue  prominence  is  given  to  certain  facts. 
Defendants  are  very  Insistent  that  the  Jury 
should  have  been  told  by  the  court  that  be- 
fore they  could  find  for  the  plaintiff  It  should 
appear  "that  defendants  knew  or  ought  to 
have  known  that  the  plaintiff  was  himself  Ig- 
norant of  the  fact  that  coal  was  upon  the 


extension  chute.'*  Troe,  flie  court  might 
well  have  be^  more  ezpUdt,  yet  It  is  to 
be  seen  that  when  the  court  told  the  jury 
that,  "should  you  further  find  that  a  rea- 
sonably prudent  person,  situated  as  were 
the  defendants  In  this  case,  under  all  the 
surrounding  drcamstances  disdosed  by  the 
evidence,  would  have  given  such  warning, 
then  your  verdict  must  be  in  favor  of  the 
plaintiff,"  the  language  thus  used  by  the 
court,  we  think,  reasonably  Implied  that 
they  were  to  find  the  defendants  had  knowl- 
edge that  the  plaintiff  did  not  know  the  fact 
that  coal  was  on  the  extension  chute,  and 
had  the  court  not  even  so  Impliedly  charged 
it  as  a  matter  of  law  It  would  not  have  been 
error. 

6.  The  court  by  Its  Instruction  No.  1  In  sub- 
stance charged  the  jury  in  the  language  of 
the  complaint  and  answer,  and  then,  by  in- 
struction Na  4,  Instructed  the  jury  as  toil- 
lows  : 

"In  order  to  recover  in  this  action  the  bur- 
den is  on  the  plaintdff  to  prove  by  a  preponder- 
ance of  the  evidcDOe  that  he  was  injured  by 
reason  of  the  negligence  of  one  or  both  of  the 
defendants,  and  that  audi  negligence  Cimsisted 
of  one  or  more  of  the  acts  or  omiasioni  alleged 
in  the  cmnplaint  aa  neghgence." 

[1 2, 1 }]  No  exertion  was  taken  by  defend- 
ants to  the  former.  To  the  latter  defendants 
duly  excepted,  and  now  complain  and  assign 
error  by  reason  of  the  court  having  Instruct- 
ed In  the  language  of  the  pleadings.  Assum- 
ing that  defendants  could  he  permitted  to 
broaden  their  exception  as  taken  to  No.  4 
so  as  to  now  rightfully  claim  that  it  extended 
to  No.  1,  we  do  not  think  they  were  at  all 
prejudiced  by  the  court's  having  told  the 
Jury  In  the  language  of  the  pleadings  as  to 
what  constituted  the  issues  in  this  case  so 
long  as  the  Issues  were,  aa  hflre^  stated  in 
plain  and  ccmcise  language. 

7.  It  l8  also  claimed  by  defendants  that  Qie 
court  erred  In  lostructlng  the  Jury  as  to 
meuure  of  damages,  nie  court  by  Its  In- 
structioD  No.. 23  told  tbe  jury: 

"In  determining  the  amount  iii  damages,  It 
any,  that  the  plaintiff  is  entitled  to  in  this  case, 
the  jury  should  take  into  consideratifm  all  of  the 
facts  and  drcumstancee  before  tbem  in  evi- 
dence, tbe  nature  and  extent  of  plaintifTs  phys- 
ical injuries,  if  any  Is  shown  by  the  evidence  to 
have  resulted  from  the  negligent  act,  or  acts, 
of  the  defendants,  or  either  of  tbem,  his  suffer- 
ing in  body  and  mind,  if  any,  resulting  from 
such  injuries,  and  aliio  sndi  suffering  and  loss 
of  bealtii,  If  any,  as  the  jury  may  believe  from 
oil  the  evidence  before  Uiem  the  plaintiff  has 
sustained,  or  will  sustain,  by  reason  of  such  in- 
juries, bis  loss  of  time  and  service  and  inability 
to  work  and  earn  money  for  himself,  resulting 
from  such  injuries,  and  should  find  for  him  such 
sum  as  in  the  judgment  of  the  jury  under  all  the 
evidence  will  be  just" 

Tbe  defendants  excepted  to  that  portloa 
of  the  Instruction  as  given  "wherein  the  court 
tells  the  Jury  that  In  awarding  damages  tbey 
may  allow  the  plaintiff  for  'such  sufferine 
and  loss  of  health'  as  they  believe  he  'will 
sustain  by  reason  of  such  injuries.' "  We 
think  the  court's  instruction  properly  Um- 
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Ited  ttae  jury  to  tbe  evidence  before  them  In 
awarding  to  the  plaintiff  such  damages  as  he 
wonld  be  entitled  to  If  they  found  the  Issues 
In  plaintiff's  favor.  Many  decisions  are  cit- 
ed In  defendants'  brief  wbereln  the  language 
employed  by  the  trial  court  was  such  as  to 
erroneously  leave  the  right  to  recover  dam- 
ages for  future  pain  and  suffering  open  to 
mere  conjecture  and  possibility,  but  here 
the  conrt  In  effect  told  the  jury  by  the  lan- 
guage used  that  must  be  limited  by,  and  not 
go  beyond,  what  the  evidence  before  them, 
Dot  reasonably  but  actually,  established.  To 
so  instruct  the  jury  was  not  error  prejudi- 
cial to  the  defendants. 

We  have  carefully  reviewed  the  defend- 
ants* further  assignments  of  error  that  the 
^lal  court  erred  In  refusing  certain  requests 
made  by  defendants  for  Instructions  to  the 
jury,  and  also  the  rulings  of  the  court  in 
the  admission  and  exclu^on  of  certain  tes- 
timony, and  none  seem  vital  or  such  as  to 
change  our  final  c<sicluslon  that  no  prejudi- 
cial error  was  committed  In  the  trial  of  this 
case  in  the  court  below.  Therefore  no  good 
purpose  Is  to  be  subserved  in  reviewing 
here  In  detail  those  assignments. 

Tbe  jadgmoit  of  43m  district  court  is  af- 
firmed ;  respondent  to  lecover  costs. 

FBICK,  <X  and  McGABTT,  con- 
cur. 


ICAIiLBTT  r.  VEUE  MOTOR  OAR  00.  et 
(No.  2861.) 

(Sapreme  Court  of  Utah.    Dec.  6,  1916. 
Rehearing  Denied  May  6,  1917.) 

AfPBU.  AND  EaaoB  <s»414  —  Appeal  vbou 
JoxHT  JuDOMUiT  —  SnvioB  or  Nomx  on 

GoDiaiMDAIIT. 
Where  a  Joint  Judgment  was  entered  against 
two  defendants,  and  one  of  them,  appealing 
alene,  served  plaintiff  with  notice  ot  appeal,  bat 
failed  to  serve  such  notice  upon  its  cooefendant, 
the  appeal  will  be  diBmissed,  as  tlie  Supreme 
CcHirt  has  no  Jurisdiction,  since  to  serve  notice 
on  the  codflCeudant  or  to  obtain  a  waiver  of 
■ervice  of  nottca  was  necessary.i 

[Ed.  Note. — For  other  cases,  see  AumbI  and 
error,  Cent.  Dig.  H  2137. 

'  Ai^»eal  from  District  Oonrt,  Salt  Lake 
Oonnty;  Geo.  O.  Annstrong.  Judge. 

Action  by  Alma  F.  Uallett  agalnBt  the 
Velie  Motor  Car  GMnpany,  the  VeUe  Motor 
Vehicle  Company,  and  others.  From  a  judg- 
ment against  the  named  defaidants,  tbe  Telle 


■  Qrlffln  T.  So.  Pae.  Co..  SI  Utab.  tM,  87  Pao.  1091; 
AUea  V.  Oamer  et  el.,  16  Ut&h,  39,  U3  Fac.  228. 


Motor  Vehicle  Oranpany  anwals.  .^H>eal 
dismissed. 

Thurman,  Wedgwood  &  Irvine,  of  Salt 
Lake  City,  for  appellant  Hnrd  ft  Hard,  of 
Salt  lAke  City,  for  respondeat 

FBIGK,  J.  The  plaintiff,  Alma  F.  Mallett, 
brought  this  action  against  the  Velle  Motor 
Car  Company,  a  -corporation,  Velie  Motor 
Vehicle  Company,  a  corporation,  Max  Olsen 
and  Thomas  E.  KeUy.  A  trial  to  a  Jury 
resulted  in  a  verdict  In  favor  of  the  plain- 
tiff and  against  all  of  the  defendants.  The 
defendant  Kelly  had,  however,  not  been 
served  with  summons,  and  tbe  district  court 
of  Salt  Lake  county,  wherein  the  action  was 
brought,  eliminated  him  from  the  verdict  and 
case.  A  Joint  Judgment  was  thereupon  en- 
tered tqwn  tbe  verdict  against  the  oth&e  three 
defendants,  but,  on  motion  for  a  new  trial, 
the  actl<»  was  dlsmlased  as  against  tbe  de- 
fendant Olsen,  and  thns  he  was  likewise  eUm- 
inated  from  the  case.  Tbe  jotot  Judgmoit 
against  tbe  two  corporations  was,  however, 
confirmed,  on  motion  for  a  new  trial,  and  tbe 
def^dant  Velie  Motor  Veblde  Gompany  alme 
appeals  therefrom.  In  taking  the  appeal  the 
appellant  served  tbe  plaintiff  with  notice  of 
appeal,  bat  failed  to  serve  such  notice  upon 
its  codefendant,  the  Telle  Motor  Car  Com- 
pany. The  Judgment  being  a  Joint  judgment 
against  both  corporations,  plaintiff's  counsel 
insist  that,  under  the  rule  laid  down  In  Grif- 
fin V.  Southern  Pac.  Co.,  31  Utah.  296,  8? 
Pac  1091.  and  cases  there  cited,  Allen  v. 
Oamer  et  aL,  40  Utah.  39,  143  Pac.  228,  Wll- 
llama  v.  Santa  Clara  Mln.  Co.,  66  Cal.  195, 
S  Paa  85,  and  MUlikln  v.  Houf^ton,  75  CaL 
539.  17  Pac.  641,  we  have  no  Jurisdlctlou  of 
the  appeal,  and  are  without  authority  to  dis- 
pose of  It  upon  the  merits.  In  view  of  tbe 
authorities  just  referred  to  couns^'s  conten- 
tion ee^s  to  be  well  founded.  Here,  as  In 
the  cases  dted,  a  Joint  judgment  was  en- 
tered against  both  defendants.  In  view  ot 
that  fact  It  was  necessary.  In  order  to  confer 
jurisdiction  upon  this  court,  for  the  appellant 
to  serve  Its  notice  of  appeal  upon  its  code- 
fendant,  or  to  obtain  a  waiver  of  service  of 
snch  notice  from  it ;  and  the  failure  to  com- 
ply with  either  one  of  those  requirements 
Is  fatal  to  this  appeaL 

Tbe  objection  of  plaintiff's  counsel  must 
therefore  be  sustained,  and  the  appeal  dis- 
missed. Sndi  Is  tbe  order.  Costs  to  respond- 
ent 

STRAUP,  C.  J.,  and  MeCARTT,  J.,  concur. 


^taBTer  oUter  easM  we  nfne  tople  aad  KBY-NUHBEU  In  eU  Knr-Nunibared  Diseab  and  Indsaw 
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OAIXAHAK  T.  PIONEER  NUBSEBIBS 

00.  et  al.   (No.  2988.) 

(Suprome  Court  of  Utah.    March  23,  1917. 
Rehearing  Denied  May  6,  1917.) 

CoBPOBATIONa    *»545(1)    —    InSOLVBNOT  — 
PRERKBN<»B  to  SlOCKHOLDia. 

Where  both  parties  act  in  Eood  faith,  execu- 
tion of  a  mortfrage  by  an  insolvent  corporation 
to  a  minority  stockholder  for  money  loaned  .to 
and  applied  by  corporation  to  payment  of  cur- 
rent debts,  and  a  aobsequont  foreclosure  by  the 
stockholder,  is  not  an  unlawful  preference;  the 
trust  fund  theory  not  prerailin;.  * 

[Ed.  Note.— For  other  cases,  Me  Corporations, 
Cent  Dig.  S  2170.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

ActlMi  by  J.  M.  Callahan  against  the  Pio- 
neer Nurseries  Company  and  another.  Judg- 
ment for  defendants,  and  plalntUT  appeals. 
Affirmed,  with  costs. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellant.  Aaron  Myers,  of  Halt  I^e  City, 
for  respondents. 

FRICK,  C.  J.  The  plaintiff  brought  this 
action  as  a  creditor  of  the  defendant  Pioneer 
Nurseries  Company,  hereinafter  styled  "com- 
pany," against  said  company  and  against  one 
Sidney  Tuttle  as  a  stockholder  and  mortga- 
gee of  said  company.  The  pleadings  are  very 
voluminous,  and,  in  view  that  there  is  no 
question  raised  with  respect  thereto,  we  re- 
frain from  setting  them  forth  either  In  form 
or  substance.  Moreover,  In  the  findings  of 
the  court,  to  which  we*  shall  hereinafter  re- 
fer, the  issues  presented  by  the  pleadings  are 
■  sufficiently  reflected  to  give  a  clear  under- 
standing of  the  points  decided.  The  plaintlir 
alleged  in  her  complaint  that  said  company 
was  Insolvent  The  relief  she  pra^-ed  for  was 
that  a  certain  decree  foreclosing  certain 
mortgages  which  said  ccnnpany  had  made  and 
delivered  to  sold  Sidney  Tuttle,  and  that  the 
sale  of  said  premises  made  in  pursuance  of 
said  decree,  all  be  set  aside;  that  a  receiver 
be  appointed  to  take  charge  of  said  mortgag- 
ed premises ;  that  plaintiff's  claim  be  allow- 
ed and  that  said  receiver  be  ordered  to  sell 
said  mortgaged  premises  and  apply  the  pro- 
ceeds of  the  sale  to  the  payment  of  said 
company's  debts,  including  the  plalntiflTs 
claim.  As  suggested,  there  were  in  fact  three 
several  mortgages,  but  it  is  not  necessary  to 
consider  them  otherwise  than  as  one  entire 
mortgage,  and  such  will  be  done  hereinafter. 

The  court,  on  a  preliminary  hearing,  set 
aside  the  foreclosure  sale  and  appointed  a  re- 
ceiver to  take  charge  of  and  to  sell  the  mort- 
gaged premises.   The  receiver  was,  however, 


^  Wer^  H.  a  H.  Co.  T.  JKmM-Sponcer  B.  Co., 
16  Utah,  110,  47  Pac  801:  Bumbun,  etc,  Co.  t. 
llcCornick.  18  Utah,  42.  6S  Pac.  77;  Wells  Fargo  * 
Co.  r.  Sbott  ft  Co.,  18  Utah.  m.  &S  Pac.  81 :  Nation- 
al Bank  of  tbe  Republic  v.  Bcott  ft  Co„  18  Utah, 
400,  S6  Pac  374;  KarU  t.  Ogden  Caajron  Sanitarium 
Co.,  87  Utali.  SIS,  lOS  Pac.  14;  Commercial  Nat. 
Bank  t.  Page  ft  Brlnton,  4C  Utah,  27,  142  Pac.  714. 


nnaUe  to  sell  tbe  property,  and  ttw  oonrt, 
upon  the  final  hearing  of  the  case,  r^nstated 
said  sale,  dischaiged  the  recover,  and  denied 
the  plaintiff  the  r^ef  prayed  for.  There 
was  also  a  comidaint  In  Int^irmtloD.  but  the 
same  was  ultimately  dismissed  and  requires 
no  further  attentiUm.  The  court,  cm  the  final 
bearing,  In  addition  to  the  flndli^  on  some 
Informal  matters.  In  aabstance,  found  that, 
prior  to  the  6th  day  of  July,  1913,  sold  com- 
pany was  the  owner  of  a  cwtaln  nursery 
farm  In  Salt  Lake  county  of  the  value  of 
"between  flO,000  and  912,000,"  and  that  said 
farm,  ever  since  said  5th  day  of  July,  l^iH, 
had  been,  and  at  the  time  of  the  hearing 
was,  the  property  of  said  Sidney  Tuttle,  sut>- 
Ject,  however,  to  a  certain  mortgage  for 
000  made  and  delivered  by  said  company  to 
one  Hosmer ;  that  said  company,  at  the  time 
of  the  hearing,  was  "practically"  without  as- 
sets of  any  kind ;  that  the  plaintiff  had  re- 
covered a  Judgment  against  said  company  for 
the  sum  of  $1,248.17,  together  with  $200  at- 
torney's fees,  and  costs,  which  Is  In  full 
force,  and  that  there  are  no  other  creditors 
of  said  company ;  that  the  defendant  Sidney 
Tuttle,  at  all  times  mentioned  in  plaintiff's 
complaint,  was  a  minority  stockholder  of 
said  company ;  that  at  a  certain  meeting  of 
the  8to<^older8  of  said  company  held  in 
January,  1912,  certain  persons,  naming  them, 
were  elected  directors  of  said  company,  and 
that  at  another  stockholders'  meeting  held  in 
January,  1013,  certain  other  peraom,  naming 
them,  were  elected  directors  of  said  com- 
pany ;  that  "the  aforesaid  directors  and  of- 
ficers were  not  diunmy  officers  of  the  said 
corporation,  nor  were  they  under  the  control 
or  domination  of  the  defendant  Sidney  Tut- 
tle or  of  any  other  stockholder  or  combina- 
tion of  stockholders ;  that,  while  their  finan- 
cial interest  in  the  said  corporation  was  not 
large,  they  exercised  their  individual  and  In- 
dependent judgment  in  the  management  of 
its  affairs,  .and  performed  their  duties  with 
due  and  reasonable  diligence,  good  faith,  and 
fidelity  to  the  interests  of  the  corporation 
and  its  stockholders ;  that  the  salary  of  $90 
per  month  to  William  W.  Tuttle  for  his  sen-- 
Ices  as  treasurer  and  general  manager  was 
moderate  and  reasonable ;  that  the  directors* 
and  manager  of  said  corporation  endeavored 
In  good  faith  to  conduct  It  as  a  going  concern 
during  the  year  1912,  but  they  were  obliged 
to  and  did  pay  about  $4,000  in  old  debts,  and 
found  the  salable  nursery  stock  so  Inferior 
and  depleted,  the  nursery  farm  -so  run  down, 
and  the  affairs  and  standing  of  the  corpora- 
tion so  heavily  embarrassed,  that  in  tbe  year 
1913  their  main  effort  was  to  close  up  tbe 
business  of  the  corporation,  and  in  the  month 
of  August,  1913,  the  said  corporation  was 
practically  ended  as  a  going  concern;  that 
at  various  times  between  January  17,  1012, 
and  February  17,  1913,  the  defendant  Sidney 
Tuttle  loaned  to  the  said  Pioneer  Nurseries 
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Company,  vpon  bla  express  ftgreement  and 
understanding  wltb  tbe  said  company  tbat 
satSx  loans  were  to  be  secured  to  Um  by 
mortgages  from  time  to  time  xxpoa  tlie  afore- 
iiald  farm  of  the  said  cmnpany,  tbe  iram  of 
$7^.  wbidi  loans  were  made  In  good  fftitb 
to  tbe  said  company  by  the  said  Sidney  Tut- 
tle,  and  were  actually  received  by  tbe  said 
company  and  in  good  fitltb  applied  to  Its  use 
and  benefit  in  tbe  payment  of  Its  outstand- 
ing and  curroit  debts,  and  aald  loans 
secnred  to  tbe  said  Sidney  Tattle  by  note  se- 
cured hy  a  mortgage  diUy  execttted  to  bim 
by  the  said  company  on  March  SB.  1012,  upon 
tHe  aforesaid  farm  of  tbe  said  company  In 
tbe  sum  of  $2,000  payable  In  six  months 
with  Interest  at  10  per  cent,  and  tqr  a  sec- 
ond note  secured  by  a  mortgage  duly  execut- 
ed to  blm  1^  tbe  said  onnpeny  on  June  2t, 

1912,  upon  the  said  form  of  tbe  ssld  cnn- 
pany,  In  tbe  sum  of  $2,000  payable  In  six 
months  with  Interest  at  10  per  cent,  and  by 
a  third  note  secured  by  a  mortgage  duly  ex- 
ecuted to  him  by  the  said  company  on  Feb- 
ruary 17,  1818,  upon  the  said  farm  of  the 
said  company,  in  the  sum  of  $3,200  payable 
In  30  days  with  Interest  at  10  per  cent,  and 
at  the  times  when  said  mortgages  were  exe- 
cuted the  said  farm  was  practically  the  only 
asset  of  the  said  company  by  which  said 
loans  could  hare  been  secured ;  that  the  ex- 
ecotlon  of  the  aforesaid  notea  and  mortga- 
gee, or  any  of  them,  to  the  said  Sidney  Tut- 
tle  by  the  said  corporation.  Pioneer  Nurser- 
ies Company,  and  the  subsequent  foreclosure 
of  the  same,  did  not  constitute  an  unlawful 
or  fraudulent  preference  of  the  said  Sidney 
Tuttle  as  a  creditor  of  the  said  corporation, 
nor  were  they  In  fraud  of  the  rights  of  the 
plaintiff  J.  M.  Callahan,  nor  of  any  other 
creditor  or  stockholder;   that  on  June  8, 

1913,  the  said  Sidney  Tuttle  commenced  an 
action  in  tbts  court  to  foreclose  the  aforesaid 
mortgages,  which  action  was  duly  and  law- 
fully prosecuted  to  a  c<hic1us1od,  and  there- 
after on  June  11,  1913,  a  decree  was  duly  en- 
tered therein  in  his  favor  against  the  said 
Pioneer  Nurseries  Company  in  tbe  principal 
sum  of  $7,200,  and  $291^  Interest  and  $300 
attorney's  fees,  and  $11.20  costs,  and  fore- 
closing bis  aforesaid  mortgages  upon  the 
aforesaid  farm  of  the  said  company,  and 
thereafter  on  June  13, 1913,  an  order  of  sale 
duly  Issued  out  ct  this  court  upon  said  de- 
cree, and  Oiareafter  on  Jvty  5,  1913,  sale  of 
said  farm  under  said  decree  was  duly  made 
by  tbe  BheritE  of  Salt  take  county,  at  which 
sale  said  defendant  Sidney  Tuttle  purctiased 
said  farm  for  the  sum  of  $7,866J3,  and  tbe 
time  of  redemption  of  said  farm  from  said 
sale  has  long  since  expired ;  fbat  the  plain- 
tiff J.  M.  Callahan  did  not  know  of  said  fore- 
closure suit  nor  of  the  sale  of  said  farm 
thereunder  untU  after  said  sale  was  made, 
but  said  foreclosure  and  sale  were  not  snr< 
reptltlous,  nor  in  any  wise  out  ot  tbe  due 
course  of  law.** 


The  district  court  made  the  following  con- 
clusions of  law: 

"Tfao  i^Bintiff  J.  M.  Callahan  Is  not  entitled 
to  maintala  this  action  against  tb«  defendants, 
and  is  not  entitled  to  any  of  the  r^ef  demanded 
in  her  complaint  as  against  the  defendants. 

"The  defendant  Pioneer  Nnrsnies  Company 
and  the  defendant  Sidney  Tuttle  are  enutled 
to  a  judgment  in  their  f^tvor  a^inst  the  said 
plaintiff  upon  all  tbe  issues  jcHned  in  this  cause, 
and  to  a  judgment  against  ue  said  plaintiff  for 
their  costs  in  this  action  in  the  sum  of  $  -  ■" 

Judgment  was  entered  accordingly.  The 
plaintiff  appeals  from  the  Judgment,  and  her 
prlndpal  assignments  are  tbat  the  district 
court  erred  In  finding  the  facts  as  before  stat- 
ed and  that  It  also  erred  in  Its  implication 
of  the  law  to  the  facts. 

The  evidence  is  somewhat  voluminous,  and 
nothing  could  be  gained  by  setting  it  forth 
here.  It  must  suffice  to  say  that  on  some 
of  the  issues  or  features  of  the  case  the  evi- 
dence is  in  conflict,  yet  a  careful  reading  of> 
the  evidence  caivlnces  ua,  and,  as  we  believe, 
would  omvlnce  any  disinterested  person,  that 
tbe  findings  are  not  only  amply  suMwrted 
by  tbe  evidence,  but,  in  our  Judgment  they 
are  in  accordance  with  the  great  weight  of 
the  evld»ice.  Indeed,  judging  from  the  rec- 
ord alone,  we  can  conceive  of  no  good  reason 
why  the  court  appointed  a  receiver,  except 
that  it  attempted  to  realize  all  that  it  was 
possible  to  realize  out  of  the  property.  Time, 
however,  showed  that  all  bad  been  realized 
upon  the  foreclosure  sale  that  could  be  real- 
ized, and  therefore  the  court's  action  in  re- 
Instating  tbe  sale  could  not  have  prejudiced 
any  one. 

Now  as  to  the  law:  Appellant's  counsel  In 
his  brief  vigorously  contends  that  the  so- 
called  trust  fund  doctrine  should  control  In 
this  case,  and  that  the  district  court  erred 
in  refusing  to  apply  that  doctrine  thereto. 
Counsel  also  insists  that  this  couH  should 
now  recede  from  Its  former  holdings  upon 
that  subject,  as  hereinafter  Indicated,  and 
should  adopt  tbe  trust  fund  theory.  We 
herewith  ^ve  counsel's  contention  In  that 
i^ard  In  his  own  words.   He  says: 

"Appellant  contends:  first,  tbat  this  court 
should  adopt  the  logical  and  just  rule  that  the 
property  w  an  insolvent  corporatiim,  as  soon 
as  ft  becomes  apparent  that  it  cannot  continue 
its  busiuesB,  becomes  a  trust  fund  in  the  hands 
of  the  directors  or  stodiholderB,  where  they  com- 
bine to  control  (Ervin  v.  O.  R.  4  N,  Co.  [C.  C-J 
27  Fed.  625,  681),  for  payment  of  all  its  general 
creditors,  without  preference;  second,  that,  If 
tMs  court  deems  itself  so  fettered  by  former  de- 
cisions that  it  cannot  meet  the  needs  of  modern 
commerdal  development  and  the  concomitant 
growth  of  high  finance,  it  should  then  carefully 
scrutinize  the  good  faith  of  Sidney  Tuttle  in 
taking  the  mortgages." 

This  court  in  a  number  of  cases,  has  re- 
fused to  ai^ly  the  trust  fand  doctrine  to 
corporations,  but  has  held  that  a  corpora- 
tion, with  certain  exceptions  stated  in  the 
opinions  filed  in  said  cases,  may  prefw  one 
or  more  of  its  creditors  over  others,  if  tbe 
preferred  debt  be  an  honest  one  and  the 
parties  in  all  things  have  acted  In  good  faltb, 
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to  the  eame  extmt  that  an  IndlTldnal  debtor 
may  prefer  hla  credltora.  In  Weyeth  -H.  & 
M.  Ck>.  T.  Jamea-Spencer-B.  Co.,  16  Utah.  110, 
at  pa^  124,  47  Pac  604,  at  page  608,  thla 
court,  speaking  through  Mr.  Justice  Bartrfi, 
after  a  thorough  discussion  of  the  doctrine 
of  preference  and  the  so-called  trust  fund 
theory,  states  the  law  In  the  following  words: 

"The  doctrine  that  an  insolvent  corporation 
may  make  an  assignment  of  all  ita  property  for 
the  purpose  of  paying  ita  just  debts,  and  prefer 
one  creditor  or  class  of  creditors  over  others, 
the  same  aa  it  might  do  if  it  were  a  natural, 
instead  of  an  artificial,  person,  when  none  of 
its  officers  or  agents  are  preferred,  must,  in  the 
absence  of  charter  and  statutory  provldon  to  the 
contrary,  be  regarded  as  the  settled  law  of  this 
country,  and,  luce  the  rule  in  the  case  of  an  in- 
dividual drfftor,  has  been  bo  thoroughly  incorpo- 
rated in  our  system  of  jurisprudence  that  it 
cannot  be  overthrown,  except  by  legislative 
enactment." 

The  foregoing  case  was  followed  In  the 
case  of  Burnham,  etc.,  Co.  v.  McOomlck, 
18  Utah,  42,  55  Pac.  77,  and  In  the  more  re- 
cent case  of  Commercial  Nat.  Bank  v.  Page 
&  Brinton,  45  Utah,  27,  142  Pac.  714. 

The  defendant  Sidney  Tnttle  does  not  come 
within  the  exceptions  stated  in  the  foregoing 
quotations.  Nor,  under  the  evidence.  Is  there 
any  doubt  that  Mr.  Tuttle's  claim  was  an 
honest  one,  and  that  neither  In  giving  the 
mortgage  by  the  corporation,  nor  In  receiv- 
ing.It  by  Mr.  Tuttle,  was  there  any  Intention 
to  hinder  or  delay  any  creditor  of  the  com- 
pany, much  less  to  defraud  any  one.  The 
money  for  which  the  mortgage  was  given  to 
Mr.  Tnttle  was  all  applied  In  paymfent  of 
bona  fide  debts  of  the  company  and  was  ad- 
vanced by  him  on  the  promise  that  he  should 
be  secured  by  the  ^vlng  of  a  mortgage  on 
the  nursery  term  and  In  the  hope  of  maln- 
taiiUng  the  business  of  the  company  and  of 
saving  if  from  Insolvency.  Moreover,  the 
debts  aforesaid  were  all  contracted  by  the 


hosband  of  the  plaintiff  as  general  manager 
of  the  company,  and  nothing  was  concealed 
firom  her.  The  erldence  is  also  quite  persua- 
sive that,  when  the  money  was  advanced  by 
Mr.  Tuttle  and  the  mortgage  waa  made,  both 
he  and  the  directors  of  the  company  believed 
that  there  were  no  other  debts,  exc^  Mr. 
Tuttle's  claim  for  the  money  advanced  by 
him.  The  evidence  leaves  little,  if  any,  room 
for  doubt,  therefore,  that  the  money  was  ad- 
vanced by  Mr.  Tuttle  and  that  the  mortgage 
was  delivered  to  him  In  the  utmost  good 
faith.  The  facts  of  the  case  at  bar,  there- 
fore, bring  It  squarely  within  the  rule  an- 
nounced in  the  case  of  Wells  Fargo  &  Co.  t. 
Scott  &  Co.,  18  Utah,  127,  55  Pac.  81;  Na- 
tional Bank  of  the  Republic  v.  Scott  &  Co., 
18  Utah,  400,  55  Pac.  874,  and  In  tbe  more 
recent  cose  of  Kurtz  v.  Ogden  Canyon  Sani- 
tarium Co.,  87  Utah,  313.  108  Pac.  14.  In  aU 
of  tliose  cases  preferences  of  daims  were 
npheld. 

In  view  of  the  findings  of  the  court,  all  of 
whldi,  as  we  have  pointed  out,  are  in  ae- 
cordahce  with  the  evidence,  and  in  view  of 
the  toregiAng  dedsions  of  this  court,  it  could 
subserve  no  good  purpose  for  us  to  review  the 
numerous  cases  cited  by  appellant's  counseL 
It  Is  snffldeut  to  say  in  that  regard  that  coun- 
sel's theories  and  the  cases  cited  by  him  are 
all  predicated  upon  actual  or  constructive 
fraud.  There,  however,  was  nether  actual 
nor  constructive  fraud  In  the  transactiwu 
between  tlie  company  and  Mr.  Tuttle,  and 
hence  neither  coonsd'a  tlieories  nor  his  cases 
have  any  apt^icatlon. 

In  onr  opinion  both  the  flnfl!ngg  of  ftoct 
and  the  judgment  are  right  and  should  pre- 
vail. ' 

The  Judgment  therefore  Is  affirmed,  witb 

costs  to  re^Mndents. 

Mccarty  and  COBFMAN,  JJ.,  concur. 
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0AMPBE3LL  t.  W&LLEB.    (No.  865.) 
CBuprane  Court  o£  Wjomins.   May  7,  1917.) 

1.  JuBizoES  or  TB*  Feaci  4=3160(4)— Ap- 

FKAI^NonOB  —  JUDGU£NT  AFTEB  CbANOS 

OP  Venub. 
Comp.  SL  1910,  S  S220,  provides  that  a  Jus- 
tice granting  change  of  place  of  trial  shall  nuke 
all  neceasarr  docket  entrieo,  issue  all  required 
processea.  and  have  full  jurisdiction  of  the  case 
up  to  the  time  the  justice  who  is  to  take  hia 
place  appears,  when  he  shall  turn  such  papers 
over  to  nim,  and  after  the  close  of  the  ^al 
and  jud^ent  soch  papers  shall  be  rebirned  to 
the  justice  grantinE  the  change,  who  shall  issue 
all  further  acts  as  if  no  change  of  place  of  trial 
or  justice  had  been  granted  or  had.  Sections 
B2S1  and  0263  provide  that  notice  of  ai^eal 
•hall  be  filed  with  the  joatice  bj  whom,  the  judg- 
ment was  rendered,  who  shall  allow  the  appeal 
and  make  a  certified  transcript,  etc  Held,  that 
an  appeal  from  a  judgment  rendered  b;  a  jus- 
tice after  a  chai^  of  venue  to  a  different  conrt 
was  properljr  filed  with  the  Jnatice  who  reader- 
ed  the  judgment,  and  not  the  justice  who  bad 
original  jurisdiction  of  the  case, 

[Kd.  Note, — Fot  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  18  582-584.] 

2.  Justices  of  the  Peace  4s>73,  74(7)  — Jtt- 
RiSDionoN— Waiveb.  , 

Where  parties  in  a  caae  In  a  jostioe's  court 
after  a  change  <^  venue  was  ordered  appeared 
before  the  justice  to  whom  the  case  was  trans- 
ferred, who  had  undoubted  jurisdiction  of  the 
subject-matter,  agreed  upon  a  continuance  and 
time  f»r  trial,  filed  their  pleadings,  and  allow- 
ed the  trial  to  proceed  to  verdict  and  judgment 
without  objecting  to  the  transfer  of  the  cause 
or  the  jurisdiction,  both  parties  waived  objec- 
tlM  to  the  change  of  venue. 

[Bd.  Note.— Fw  other  eases,  tee  Jnstlcea  of 
the  Peace,  Cent  Dig.  f  242.1 
S.  JnsnoEs  of  the  Peace  «s»160$)-^ApraAi, 

— ^Notice— SuFTiciENOT. 
Under  Comp.  St.  S  5261.  providing  that  a 
person  dedring  to  appeal  from  a  justice  court 
shall  within  la  days  after  judgment  file  with  the 
Justice  of  the  peaca  a  notice  of  such  desire, 
without  prescribing  the  sabstance  of  the  notice 
or  its  form,  a  notice  giving  the  title  of  the  cause, 
the  court  wherein  it  was  tried  and  determined, 
stating  that  it  was  tried  by  a  jury,  reciting  the 
date  of  trial  and  Judgment,  and  defendant's  de- 
sire to  appeal,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  CenL  Dig.  |S  686-688.] 

4.  Justices  of  the  Peace  ^=>10(K4i)  —  Ap- 
peal—Notice— Sufficienct. 
As  Oomp.  St.  IdlO.  1 1^63,  provides  for  no- 
tice to  be  issued  by  the  clerk  of  the  district  court 
upon  receiving  and  filing  transcript  and  papers 
in  appeal  from  a  justice  of  the  peace  to  be  serv- 
ed in  the  same  manner  as  the  summcms,  it  is 
not  necessary  that  the  notice  prescribed  in  sec- 
tion  6261  be  delivered  to  the  t^posite  party,  and 
■udi  notice  does  not  seem  to  be  intended  by  the 
statute  as  a  notice  to  such  party. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Oent  Dig.  H  582-«84.] 

B.  jTTDQianT        190(8)  —  NOTWITHOTAKDINO 
\'teDI0F-OE0UITDa. 

In  the  absence  of  statute,  a  Judgmttnt  non 
obstante  veredicto  is  authorized  only  upon  the 
record  and  when  it  is  clear  upon  the  pleadings 
that  the  cause  of  actitni  or  the  defense  did  not 
in  substance  constitiitfl  a  legol  cause  of  action 
or  defense,  and  sudi  judgment  based  merely 
uxHJJi  the  evidence  is  onauthorized. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dlff.  8  878.) 


6.  Judgment  «=»190(1)  —  NoTniTHsrAHDiNQ 

VeKDICT—GbOUNDS— STATUTE. 

Laws  1915,  c  134,  provides  that,  when  mo- 
tion is  made  tot  a  directed  verdict  and  the  mo- 
tion denied,  the  trial  court  upon  motion  by  sudt 
party  for  a  new  trial  or  for  judgment  notwith- 
standing the  verdict,  may  order  judgment  in 
favor  of  the  party  who  is  wititled  to  have  ver- 
dict directed  in  his  favw,  etc.  Hftd  that,  where 
a  defendant  after  denial  of  his  motion  for  dl- 
rected  verdict  at  the  close  of  plaintiff's  case  did 
not  renew  the  motion  at  the  Close  of  all  the  evi- 
dence, as  the  rule  denying  his  motion,  as  a 
ffiouud  fiar  new  trial  was  waived  by  the  Intro- 
duction of  farther  evidence,  it  was  not  a  ground 
for  a  judgment  notwithstanding  the  verdict. 

[Bid.  Note.— For  other  cases,  see  Judgment 
CenL  Dig.  SS  367,  374,  375.] 

7.  Appeal  and  Ebbob  <8=9304 — Review- Mo- 
tion FOR  New  Tbtal. 

Where  defendant's  motion  for  new  trial  was 
not  acted  uptm  by  the  trial  oourt,  it  is  not  imp* 
er  for  the  appeUate  court  to  conidder  the  points 
discussed  with  reference  to  the  right  of  jritaintiff 
to  recover  upon  his  evidence, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1757,  1758.] 

Error  to  District  Oonrt,  Sheridan  Ckmnty; 
Oarroll  H.  P&rmelee»  Jociga 

Action  In  a  JustIoe*8  court  by  E.  N.  Gunp- 
bell  against  A.  D.  Waller.  From  a  Judgment 
for  plalnttfT,  defendant  excepted  and  appeal- 
ed to  the  district  court  Verdict  was  for 
plaintiff  In  Uie  district  court,  and  from  a 
Judgment  tor  dtfendant  notwithstanding  tbe 
verdict  and  the  orermllng  ot  plalntUTs  mo* 
tlon  to  dlamias  tbe  amwal,  and  Qie  otw^ 
ruling  of  plalnturs)  motion  for  a  new 
trial,  plaintiff  brings  error.  Beveraed. 

H.  Glenn  Kinsley,  of  Sheridan,  for  plain- 
tiff In  error.  La  Flelche  &  I>ief«iderfer  and 
J.  L.  Graverson,  all  of  Sheridan,  for  defend- 
ant In  error. 

POTTEH,  C.  J.  This  case,  which  is  here 
on  error,  was  tried  In  the  district  court 
on  appeal  from  a  justice's  court  The  action 
was  originally  brought  by  the  plaintiff  In 
error,  E.  N.  CJampbell,  In  the  court  of  J.  F. 
Hoop,  a  justice  o£  the  peace  In-  Sheridan 
county,  to  recover  of  tbe  defendant  In  error, 
A.  D.  Weller,  the  sum  of  $65,  claimed  to  be 
due  for  the  hire  of  a  livery  team  and  buggy. 
The.  defendant  filed  a  motion  and  afSdavlt 
for  change  of  venue,  wUch  was  granted, 
and  the  cause  set  for  trial  before  G.  P.  Story, 
justice  of  the  peace  of  the  same  county,  ^t 
a  stated  day  and  hour,  whereupon  a  certljQed 
transcript  of  the  docket  entries  of  the  flrst- 
named  Justice  and  all  papers  In  the  cause 
filed  In  his  court  were  transferred  to  the 
court  of  the  other  Justice.  The  parties  ap- 
peared in  that  court  by  attorneys  at  the  time 
fixed  by  the  Justice  granting  the  change,  and 
the  case  was  continued  by  consent  until  an- 
other date,  and  the  trial  set  for  that  date  by 
consent,  at  which  time,  the  parties  and  their 
attorneys  being  present,  a  trial  was  had  be- 
fore a  Jury  resulting  In  a  verdict  and  Judg- 
ment therecm  for  the  plaintiff  for  $63.60, 


«a»Fer  etker  oasss  sss  same  topla  and  Kar-MVHBBR  tn  all  Ker-Nainlwiea  Dtgsste  and  tad«ns 


Digitized  by 


Google 


882 


104  PACIFIC  BEPOBTEB 


(Wyo. 


and  costs,  to  which  the  defeodant  excepted. 
Within  the  time  provided  by  law  the  de-: 
fendant  filed  with  the  Justice  before  whom 
the  trial  was  had  a  notice  of  appeal,  and  an 
ajjpcal  undertaking,  which  was  accepted,  and 
thereupon  said  Justice  made  up  a  certified 
transcript  of  bis  docket  entries  witb  bill  of 
costs,  which,  in  proper  tim^  was  filed  with 
the  clerk  of  the  district  court;  and,  as  stat- 
ed In  the  blU  of  exceptions,  said  aK>eal  was 
talcen  directly  tT<m  the  court  of  said  Justice. 
Prior  to  and  on  the  day  of  the  trial  the  plain- 
tiff filed  a  petition  In  the  cause,  in  its  cap- 
tion describing  the  cause  as  in  "Justice  Court 
of  C  P.  Stwy,"  and  the  cause  was  so  enti- 
tled In  defendant's  answer. 

In  the  district  court  a  motion  of  the  plain- 
tiff to  dismiss  tile  sE^ieal  was  orwruled, 
^rhich  ruling  was  excepted  to  by  the  plain- 
tiff, and  on  a  trial  by  Jury  a  verdict  was  re- 
turned In  plaintiff's  fiavor  for  the  amount 
of  his  claim.  At  the  dose  of  the  plalntUTs 
evidence  a  motion  of  defendant  that  the  Jury 
be  instructed  to  return  a  verdict  in  bis  fa- 
vor was  ovOTnd(>d,  and  he  excepted.  The  de- 
fendant, Atter  ver^ct,  filed  a  motion  that 
Judgment  be  entered  In  his  favor  notwith- 
standing the  verdict,  and  also  a  motion  for 
a  new  trial.  The  latter  motion  does  not  ap- 
pear to  have  bem  ctmsldered,  but  the  mo- 
tion for  Judgment  was  heard  and  sustained, 
and  a  Judgment  was  thereupcm  mtered  ta 
tKvor  of  the  defendant,  the  i^lntlfl  except- 
ing thereto,  who  also  thraeafter  filed  a  mo- 
tion for  new  trial  stating  as  grounds  that 
the  court  erred  In  rendering  such  Judgment 
notwithstanding  the  verdict,  and  that  the 
judgment  is  contrary  to  law  and  not  sus- 
tained by  the  evidence.  The  overruling  of 
plaintiffs  motion  to  dismiss  the  appeal,  tlie 
wtering  of  Judgment  notwithstanding  the 
verdict,  and  the  overruling  of  iHalntlff's  mo- 
tion for  new  trial  are  assigned  as  error. 

It  is  contended  <m  two  grounds  that  the 
motion  to  dismiss  the  appeal  should  have , 
beea  granted:  (I)  Tli^t  the  Justice  from 
whose  court  the  appeal  was  taken  was  with- 
out authority  to  allow  the  same;  (2)  that  the 
notice  of  appeal  was  insuffldrait  The  conten- 
tion as  to  the  first  ground  is  that  the  Jus- 
tice before  whom  the  case  was  tried  and*  who 
rendered  Judgment  as  aforesaid  had  no  au- 
thority to  allow  the  appeal,  or  to  transf«r 
the  papers  in  the  cause  to  the  district  court, 
but  that,  after  Judgment,  he  should  have  re- 
turned all  the  papers  to  the  Justin  in  whose 
court  the  case  was  commenced,  who  only  was 
authorized  to  allow  on  ais>eal,  as  provided 
by  section  6220,  Compiled  Statutes  1910,  one 
of  the  sections  of  the  Justices-  Code  found 
In  the  chapter  entitled  "Change  of  Place  of 
Trial";  the  material  port  of  the  section  read- 
ing as  follows: 

*'Tb«  Justice  granUnfr  such  change  shall  make 
all  necessary  docket  entries,  issue  al!  required 
processes  and  have  full  jurisdiction  of  the  case  j 
op  to  the  time  the  justice  who  is  to  take  his  | 
place  appears,  when  be  ^all  turn  over  his  dodi- 1 
«t  and  all  papers  In  the  case  to  tihe  Justice  ae-  j 


lected  to  try  the  same,  and  such  jastiee  shall 
take  charge  of  and  be  responsiWe  for  the  dockei, 
continue  the  docket  aitries  and  issuance  of  alt 
processes  and  papers,  to  the  cl<Me  of  trial  and 
judgment,  whereupon  ne  shall  return  said  docket, 
and  nil  the  papers  in  the  case  to  the  justice 
having  onginal  jurisdiction  thereof,  as  afwe- 
aaid,  and  sudi  justice  shall  issue  all  further 
procrases,  writs  of  execution  and  orders,  and 
grant  appeals,  stay  of  execution,  and  perform 
any  other  act  or  thing  required  by  law,  the  same 
as  if  no  change  of  place  of  trial  m  of  jnstioe 
had  been  granted  or  had." 

Couiuel  for  defondant  contend  that  the 
appeal  was  property  taken  from  tlw  Jnatlce 
rendertz^  the  Judgment,  first,  because  that 
is  required  by  the  mttvlsiona  of  the  Justices' 
Code  wedflcoUy  relating  anneals,  found  In 
sections  5281  and  5262^  Compiled  Statutes, 
which,  having  been  subsequently  enacted. 
Impliedly  repnted  any  contrary  provirtcm  of 
section  SSSO;  the  sections  Oius  relied  on 
providing  that  the  notice  of  appeal  shall  be 
filed  with  the  Justice  by  whom  the  JiKlgment 
was  rmdered,  and  that  wlOiln  five  days  after 
the  filing  of  the  notice  and  payment  of  the 
costs,  or  the  filing  of  th»  bond  to  secure  the 
same,  the  Justice  shall  allow  the  appeal,  make 
a  certified  transcript  of  his  dodcet  entries 
and  bin  of  costs,  and  transmit  the  same  with 
all  papers  filed  In  the  case  to  the  cleA  of 
the  district  court  i 

These  ai^Uate  provtatons,  it  Is  forUier 
contended,  are  applicable  for  the  reason  that, 
although  the  transfer  of  tiie  cause  to  the 
Justice  who  tried  it  was  without  antliority. 
jurisdiction  was  acquired  by  Oie  Jiutioe.be- 
ffwe  whom  It  was  tried  throui^  the  vohin- 
tary  appearance  of  the  parties  In  his  ooort, 
the  filing  of  pleadings  and  consent  to  trial 
ther^,  and  counsel  refer  to  section  5193, 
Compiled  Statutes  1910,  authorizing  the  com- 
mencement of  a  dvil  action  before  a  Justice 
by  the  a^iearance  and  agreement  of  the  par- 
ties without  summons,  and  section  5235*  pro- 
viding for  a  trial  when  the  parties  agree  to 
,  enter,  without  process,  "any  action  of  which 
the  justice  has  cognlzanca" 

The  controversy  reqtecting  ttie  proper  metli- 
od  of  appeal  In  this  case  firom  the  Justice 
court  to  the  district  court  is  In  part  the  re- 
sult of  conflicting  provisions  of  the  Justices* 
Code,  as  published  in  the  Compiled  Statutes 
of  1910,  concerning  the  procedure  upon  ob- 
jection made  to  a  trial  before  a  Justice  in 
whose  court  the  case  has  been  commenced, 
for  a  cause  authorizing  a  dunge.  These  pro- 
visions are  in  the  chapter  aforesaid  entitled 
"Change  of  Bace  of  TriaL"  And  to  dearly 
understand  the  effect  ot  section  6220  upon  the 
proceedings  in  this  case  a  oouaidentiim  of 
the  history  of  such  legislation  has  seemed 
necessary.  As  originally  enacted,  the  chapter 
aforesaid  was  given  the  some  title  as  above, 
and  it  then  provided  for  «*«nging  the  place 
of  trial  by  a  transter  of  the  cause  and  the 
papers  therein,  with  a  certified  transcr^t  of 
the  dofftet  oitries,  to  "some  other  Justice  of 
the  same  or  adjotoing  prednct" ;  the  statute 
I  directing  audi  diange  whenevw  either  party. 
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biB  afent  or  attonwy,  BhttU  mate  affidavit 
tbat  the  Justice  before  whom  tbe  same  la 
pradlng  Is  a  mat«ial  wltneu  for  the  defend- 
ant, or  that  from  prejudice,  bias,  or  other 
cause  be  beUeres  audi  Justice  will  not  decide 
impartially  in  the  matter,  or  If  tbe  Justice 
Is  near  at  kin  to  tbe  plalntUt.  Gonip.  Laws 
iSTe,  a  71,  U  98-102.  It  .was  also  then  pro- 
vided 1^  statute  that  more  than  one  justice 
might  be  elected  in  the  same  prednct  Comp. 
Laws  1876,  c.  28,  Art  10,  i  1;  BeT-  Stat 
1887.  I  1S90.  And  it  was  usual  in  some 
municipal  prcolncts,  the  munldpallty  consti- 
tuting a  single  Justice  precinct,  to  elect  two 
Justices,  until  by  a  statute  of  1888  that  was 
required  in  county  seata;  that  statute  pro- 
viding that  each  Justice  and  constable  ive- 
cinct  in  which  is  located  the  county  seat  of 
any  county  Shall  be  entitled  to  two  Justices 
of  the  peace  and  two  constables,  and  that  in 
each  of  said  precincts  two  Justices  of  the 
peace  and  two  constables  shall  be  elected  or 
appointed  in  the  manner  prodded  by  law. 
liaws  1888,  c.  74,  S  1.  By  chapter  72  of  the 
Ijsws  of  1896  It  was  provided  that  one  Justice 
of  the  peace  and  poe  constable  shall  be  elect- 
ed in  such  precincts  in  each  county  as  the 
board  of  county  cmnmlssloners  may  establish, 
and  the  statute  of  1888  and  section  of 
the  Revised  Statutes  of  1B87,  authorizing  the 
election  Or  appointment  of  two  Justices  land 
constables  In  the  same  prednct,  were  re- 
pealed. ' 

In  tile  meantime  the  law  was  dltanged  con- 
cerning the  procedure,  under  certain  condi- 
tbma,  upon  an  ai^lication  fbr  a  diange  of  the 
place  of  trial,  by  an  act  passed  in  1881  (Lawa 
1884,  c.  SI),  entitled  "An  act  to  provide  that 
Justices  ot  the  peace  may  hold  court  and  try 
causes  in  other  precincts  tlian  their  own,  upon 
Ghai^pe  of  place  of  trial  in  Justices'  courts." 
The  first  section  of  that  act  provided,  In  sub- 
stance, that  when  a  diange  ut  i^oe  of  trial 
shall  be  granted  by  any  Jnatlce  of  the  peac^ 
for  any  of  the  causes  set  fbrth  in  section 
98  of  the  JnstlcM'  Code,  and  thm  Is  no 
other  Justice  in  his  prednct',  or  If  any  otlia- 
Justice  therein  is  disqualified,  absent,  unable 
to  act,  or  Injected  to  by  either  party,  the 
Justice  granting  the  change  dial!  immediate- 
ly notify  the  next  nearest  Justice  o£  the  peace 
qualified  to  try  the  cause  to  appear  at  die 
office  of  tbe  Justice  granting  tbe  change  upon 
a  day  and  hour  agreed  upon  1^  the  parties, 
or  fixed  by  tlw  Justice  if  no  time  be  agreed 
upon,  that  the  notice  to  said  Justice  to  appear 
and  try  the  case  shall  be  sent  by  whom  am]  in 
sudi  manner  as  may  be  agreed  upon  by  the 
parties,  <»r,  if  no  agreement  t>e  made,  then 
in  Bttdi  manner  as  the  Justice  granting  the 
same  may  deem  safe  and  expedient,  and  that 
in  case  the  Justice  selected  to  try  the  case 
Is  absent,  disqualified,  or  unable  to  attend, 
then  the  next  nearest  Justice  within  the  coun- 
ty shall  be  notified  to  an[>ear  and  try  tbe  case. 
Tbat  section  Is  now  section  6210  of  the  Com- 
plied Statutes  of  1910.  And  section  2  of  the 
act  Is  now  section  0220  of  the  Compiled  Stat- 
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utes,  and  omtains  ttie  provisions  that  after 
Judgm«it  the  Justice  having  original  Juris- 
diction cMt  the  case  shall  issue  all  further 
processes  and  oirders,  grant  appeals,  stay  of 
execution,  and  perform  any  other  act  required 
by  law,  the  same  as  If  no  dbange  ct  tlaeo  of 
trliQ  or  of  Justice  bad  been  granted — the  pro- 
vlfiltms  upon  which  it  Is  contended  that  the 
appeal  in  this  case  should  have  been  allowed 
by  and  taken  from  the  Justice  before  .whom 
tbe  case  was  commenced.  Section  8  prescrib- 
ed the  fee  and  mileage  to  be  allowed  the 
Justice  summoned  to  try  use,  and  by 
section  4  all  acts  and  parts  of  acts  Inconsist- 
ent with  any  provlaltms  of  the  act  were  re- 
pealed so  far  as  In  conflict  therewith.  The 
several  sections  of  the  act,  except  section  4, 
were  incorp(mited,  in  their  vxopw  order,  in 
the  Revised  Statutes  of  i887  as  a  part  of  the 
diapter  of  the  Justices'  Code  relating  to  a 
diange  of  place  of  trial,  following  the  other 
sections  thereot  Rev.  Stat.  1887,  H  8446- 
3448. 

As  published  in  the  Revised  Statutes  of 
1899,  the  first  section  of  said  chapter,  which 
specifies  the  causes  for  objecting  to  a  trial 
before  a  Justice,  and  had  provided  for  a 
transfer  of  the  suit  and  the  papers  therein 
to  some  other  Justice  ot  the  same  or  adjobi- 
Ing  prednct,  the  words  authorizing  a  trans- 
fer to  a  Justice  of  the  same  prednet  were 
omitted,  so  that  the  provlsl<m  was  made  to 
read  that  tbe  suit  and  papers  shall  be  trans- 
temA  **to  some  other  Justice  of  an  adjoining 
prednct"  Bev.  Stat  1899,  |  .4852.  fnie  evl- 
doat  cause,  if  not  Justlflcatlon,  fv  that 
change  in  the  section,  as  so  published,  was 
the  amendment  of  the  statute  relating  to  the 
dectkst  of  Justices  of  the  peace  by  providing 
for  the  election  of  but  one  Jnstlee  la  any 
^vdnct  And,  evldraitly  for  the  same  reason. 
In  publishing  In  that  re^slou  section  1  of  tbe 
act  of  1884,  whldi  had  become  section  8446  of 
tbe  Revised  Statutes  of  1887,  the  words 
thereof  stating  tbe  condIti<nis  authralalng 
another  Justice  to  be  called  In  to  try  the  case 
In  the  court  ,wh«e  pending  were  omitted, 
thereby  making  tbe  section  provide  that 
when  any  change  of  place  ot  trial  sliaU  be 
granted,  the  nearest  qualified  Justice  shall 
be  notified  to  appear  at  tbe  office  ctf  the  Jus- 
tice granUng  Uie  diange.  Rev.  Stat  1880. 
{  4357.  And  those  sections  are  published  In 
the  Compiled  Statutes  of  1910  in  the  same 
form  as  In  the  revision  of  1899.  Comp.  Stat.  > 
1910.  H  6214,  6219. 

It  thus  appears,  from  a  reading  of  the 
several  providons  as  they  were  enacted,  that 
the  authority  to  send  tbe  cause  to  the  court 
of  a  Justice  of  an  adjoining  or  any  other 
prednct  was  taken  away  by  the  act  of  1884 
aforesaid,  by  provldli^,  instead  of  such  a 
transfer,  for  a  trial  by  the  next  nearest  qual- 
ified Justice  at  the  office  of  the  justice  grant- 
ing the  chfli^,  if  there  should  be  no  qualified 
or  available  Justice  of  the  same  prednct  or 
if  any  such  justice  was  objected  to,  and  re- 
pealing all  inamalstent  provifdmis,  and  also 
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that  the  autborlty  to  send  tbe  case  to  the 
cotirt  of  another  justice  of  the  same  prednct 
became  Ineffective  through  the  operation  of 
the  later  statute  providing  for  only  one  Jus- 
tice In  each  established  justice  and  constable 
prednct  and  expressly  repealing  the  statutes 
allowing  or  requiring  the  election  or  appoint- 
ment of  more  than  one  Justice  In  a  precinct. 
Hence  that  part  of  tbe  original  provisions  of 
the  statute  found  In  the  present  compilation, 
which  directs  a  transfer  of  the  cause  from 
the  court  of  the  Justice  wherein  it  has  been 
commenced  or  Is  pending  to  the  court  of 
another  Justice  of  an  adjoining  or  another 
prednct,  to  be  there  heard  and  determined, 
must  be  considered  as  having  been  repealed 
by  the  said  act  of  1884,  which  expressly  re- 
pealed all  acts  and  parts  of  acts  inconsistent 
with  any  of  Its  provisions  so  far  as  in  con- 
flict therewith,  thus  leaving  a  Justice  without 
authority  to  so  transfer  a  cause  upon  objec- 
tion, In  the  manner  provided  by  law,  to  a 
trial  before  him,  and  In  making  It  proper  or 
lawful  for  him  In  such  case  only  to  follow  the 
provisions  for  calling  in  another  justice  to  ap- 
pear iu  his  court  and  proceed  with  tbe  case 
therein  up  to  and  indudlng  the  rendition  ot 
Judgment. 

[1]  We  think  It  dear  that  section  6220, 
when  originally  enacted  as  section  2  of  the  act 
of  1884,  applied  only  to  cases  where  another 
Justice  was  notified  to  appear  and  proceed 
with  the  case  at  the  offl<»  of  tbe  JasUce  grant- 
ing the  duuige.  It  could  not  have  aiqiUed 
to  a  cause  transferred  to  another  Justice 
to  be  proceeded  with  and  tried  In  bSa  oonrt, 
whidi  roualned  authorised  and  possible  if 
there  was  uwther  qualified  and  available 
JnetloB,  not  objected  to,  in  the  same  precinct 
as  the  Justice  granting  the  diange;  tor  in 
such  case  the  statute  made  no  provision  for 
a  return  ot  tbe  cause  or  the  papers  to  the 
justice  who  had  transferred  tbe  same.  And 
for  evident  reasons  It  can  now  be  applied  only 
where  the  cause  has  remained  In  the  court 
where  commenced,  or  pending  when  the 
diange  was  granted,  and  the  other  justice  has 
conducted  tberdn  the  proceedings  bad  before 
him. 

[2]  That  was  not  the  procedure  In  this  case. 
Tbe  case  was  not  tried  before  or  In  the  court 
of  the  Justice  before  whom  It  was  com- 
menced, and  tbe  Judgment  was  not  rendered 
by  him  or  In  his  court,  nor  was  there  any 
record  In  that  court  of  the  trial  or  Judgment. 
It  is  not  percdved,  therefore,  bow  an  appeal 
could  be  taken  from  that  Justice  to  authorise 
or  to  obtain  a  hearing  in  the  district  court, 
or  that  would  affect  the  Judgment  rendered 
in  the  other  court,  or  that  It  was  necessary 
or  proper  to  file  the  notice  of  appeal  with 
him.  Sudi  notice  was  filed  with  the  Justice 
who  rendered  the  Judgment,  as  required  by 
the  statute  regulating  appeals  from  Justice 
courts,  and  we  think  it  was  properly  so  filed. 
Neither  of  the  parties  Is  In  a  position  to  ques- 
tion the  validity  of  the  change  of  venue  or 


Justice  and  transfer  of  the  cause,  or  the  Ju* 
rlsdlctlon  of  tbe  Justice  rendering  the  Jnd^ 
ment.  At  the  time  fixed  In  the  order  trans- 
ferring the  cause  they  appeared  before  the 
Justice  receiving  It,  who  had  undoubted  Ju- 
risdiction of  the  subject-matter,  agreed  upon 
a  continuance  and  time  for  trial,  filed  their 
pleadings,  and  allowed  the  trial  to  proceed 
to  verdict  and  Judgment,  without  objecting 
to  the  transfer  of  the  cause  or  the  justice's 
JurlsdlctloQ,  and  thereby  waived  their  right 
to  object  to  such  Jurisdiction,  or  to  the  Judg- 
ment for  want  of  Jurisdiction.  40  Cyc.  181 ; 
Ivy  V.  Tancey,  129  Mo.  501,  31  S.  W.  937; 
Haxton  v.  Kansas  City.  190  Mo.  63,  88  S. 
W.  714;  Koerkle  v.  Pangbom,  33  Misc.  Kep. 
476,  67  N.  T.  Supp.  898;  Hltt  v.  Allen,  13 
111.  592 ;  Howe  v.  Stevenson,  84  Ky.  576,  2  S. 
W.  231;  Hazard  v.  Wason,  152  Mass.  2GS, 
25  N.  E.  465 ;  In  re  Whitmore,  9  Utah,  441, 
35  Pac.  524;  Bell  v.  Farmville,  etc.,  K.  Co., 
91  Va.  99,  20  S.  E.  942 ;  Edwards  v.  Smltli, 
16  Colo.  529,  27  Pac.  809;  Oirlst  v.  Flanna- 
gan,  23  Colo.  140,  46  Pac.  683 ;  Raymond  v. 
Harrison,  27  Colo.  App.  484,  150  Pac  727. 

[3]  Tho  contention  that  the  notice  of  appeal 
was  Insuffldeut  cannot  be  sustained.  The  ob- 
jections urged  against  It  are  that  it  did  not 
sufflci^tly  describe  the  Judgment,  because 
falUtg  to  state  the  findings  of  the  Jury  and 
the  amount  respectively  of  the  Judgment  and 
costs,  and  did  not  purport  to  be  a  notice  to 
the  plaintiff  as  appellee,  but  merely  notified 
the  Justice  of  the  desire  to  appeaL  After 
stating  in  the  caption  the  title  ot  the  cause 
the  notice  states  that  said  cause  having  been 
tried  before  O.  P.  Story,  justice  of  the  peace, 
In  the  county  of  Sheridan,  on  the  11th  day 
of  May,  1010,  by  a  jury,  and  Judgment  render- 
ed on  said  date  against  the  defendant  and 
In  favor  of  the  plaintiff  "for  the  amount 
set  forth  In  tbe  petition  filed  boreln  and  costs. 
Notice  Is  hereby  glvra  by  tbe  said  defradant 
to  tlie  said  justice  of  the  peace  that  he  deslrea 
to  take  an  appeal  in  the  above-mentioned 
cause  of  action  to  tbe  district  court  within 
and  for  tiie  coui^  of  Sbnidan,  Wjo.** 

We  think  It  suffldenOy  described  tbe  jodg- 
ment.  The  statute  provides  as  to  the  notice 
merdy  that  within  16  da^  after  tbe  rendi- 
tion of  the  judgment  tbe  person  desiring  to 
appeal  shall  file  with  the  justice  a  notice  of 
such  desire.  Neither  tbe  form  nor  the  sub- 
stance of  the  notice  is  prescribed.  No  doubly 
it  should  be  reasonably  certain  as  t*o  the  Judg- 
ment  appealed  from,  but  there  is  no  substan- 
tial reason  for  requiring  that  the  amount  be 
stated  If  it  can  be  and  Is  suffldently  Identified 
without  It,  and  certainly  none  for  stating 
the  findings  or  verdld  of  the  Jury.  TSie  title 
of  the  cause  and  the  court  wherein  It  was 
tried  and  determined  are  stated  In  the  notice, 
and  also  that  It  was  tried  by  a  Jury,  the  date 
of  the  trial  and  Judgment,  and  defendant's 
desire  to  appeal.  Having  thus  Identified  the 
cause,  the  party  appealing,  and  the  judgment, 
it  must  be  held  sufficient,  21  Cyc.  089;  Allen 
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T.  ^flrl7>  82  Or.  117.  48  Pae.  474;  State 
Soperlor  Oovrt,  7  Wash.  228,  84  ^e.  922; 
Friemark  t.  BoaeokniDS.  81  Wis.  860,  SI  N. 
W.  6S7:  NoaU  T.  Halonen.  84  WIb.  402,  64 
N.  W.  72»;  Hender  t.  Blng,  80  Wla.  SS8,  68 
N.  W.  282. 

[4]  It  was  not  necessary  that  the  notice 
be  directed  to  the  opposite  party,  nor  does 
It  seem  to  be  intended  by  the  statute  as  a 
notice  to  such  party;  a  notice  to  him  is  pro- 
vided for  to  be  Issned  by  the  clerk  of  the  dis- 
trict court,  npoD  receiving  and  filing  the 
transcript  and  papers,  and  aearveA  in  the  same 
manner  as  a  summons.  Oomp.  Stat.  1910, 
I  S268. 

[6]  The  defendant's  motion  for  a  directed 
verdict  In  his  favor,  made  at  the  dose  of 
plaintiff's  evldenoe,  was  on  the  ground  that 
snch  evidence  was  InBuffident  to  sustain  a 
verdict  for  the  plaintiff ;  and  the  motion  for 
Judgment  notwithstanding  the  verdict  was 
made  and  granted,  as  we  understand,  under 
a  statute  aK>roved  March  2, 1S16  (Laws  191S, 
c.  184)  reading  as  follows: 

"When,  in  the  trial  of  a  dvil  action,  a  motion 
la  made  by  either  party  that  a  reidict  be  di- 
reeled  in  favor  of  such  party,  or  an  inatruc- 
tion  to  that  effect  is  requestedj  and  the  motion 
or  inBtmction  is  denied,  the  tnai  court,  on  mo- 
ti(Mi  by  Buch  party  tor  a  new  trial  or  for  judg- 
ment uotwitlutaading  the  verdict,  may  order 
Judgment  to  be  entered  in  favor  o£  the  party 
who  was  entitled  to  have  a  verdict  directed  in 
his  favor ;  and  the  Supreme  Court,  in  reviewing 
tlie  Judgment  oa  8Xc^»tions  and  wro^  may  or* 
der  and  direct  judgment  to  be  entered  in  favor 
of  the  party  who  was  entitled  to  have  such  ver- 
dict directed  In  his  favor,  whenever  It  shaU  ap- 
pear trxm  the  judeadings  and  evidoice  that  the 
party  was  entitled  to  have  bis  motion  or  reguest 
2or  a  directed  verdict  granted." 

[B]  Without  that  or  a  similar  statute  a 
Judgment  notwithstanding  the  verdict  based 
merdy  npon  the  evidence  would  be  unau- 
thorised. Jones  T.  Chicago,  B.  &  Q.  B.  Co., 
23  Wya  148,  147  Pac.  508.  The  statute  was 
referred  to  in  the  case  cited,  but  not  consid- 
ered further  than  to  state  that,  if  It  might 
otherwise  have  applied,  it  would  not  apply  in 
that  case  for  the  reason  that  there  was  no 
verdict,  the  Jury  having  been  discharged  up- 
on  falling  to  agree;  and  we  said  that  the 
statute  followed  a  statute  of  Minnesota  and 
North  Dakota.  Wlille  not  a  literal  copy  of 
the  statute  In  either  of  those  states.  It  Is  in 
substance  the  same,  following  more  closely 
the  North  I>akota  statute,  except  that  io 
each  of  the  states  aforesaid  the  statute  pro- 
vides that,  when  the  motion  for  directed  ver- 
dict has  beeU  made  and  denied,  the  trial 
court,  on  a  motion  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial, 
"shall"  order  Judgment  to  be  entered  In  favor 
of  the  party  who  was  entitled  to  have  a  ver- 
dict directed  In  his  favor,  while  our  statute 
provides  that  the  court  "may"  order  such 
Judgment  to  be  entered,  making  the  statute 
In  that  req>ect  permissive  Instead  of  manda- 
tory, as  held  under  a  similar  statute  In  Mas- 
sachusetts. Orebensteln  v.  Stone  A  Webster 
Bog.  Corp.,  a06  Mass.  431.  440,  81  N.  E.  411. 


And  the  stetute  in  Minnesota  and  North  Da< 
kota  grants  the  authority  for  such  Judgment 
when  "at  the  dose  of  the  teatlm<Hiy,"  a  mo* 
titm  to  direct  a  verdict  is  made  and  dttiied, 
irtiile  our  statute,  omitting  the  words  "at  the 
close  of  the  teatUnony,"  provides  for  the  ex- 
ercise of  the  authority  otmferred  "when.  In 
tba  trial  ct  a  civil  action''  a  motion  that  a 
vradkt  be  directed  la  nude  or  an  instmctloo 
to  that  ^ect  is  requested,  and  Cbe  motion  or 
Instructicm  Is  doiled. 

Applying  the  North  Dakota  statute,  it  is 
held  that  a  motion  made  by  a  defendant  for 
a  directed  verdict  In  bis  fayor  at  the  dose 
of  idalnturs  case  mnat  be  renewed  at  the 
dose  of  all  the  testimony  to  authorize  a  Judg- 
ment for  defendant  notwithstanding  a  verdict 
for  the  plalntUC.  Londls  Hadiine  Co,  t,  Ko- 
nanta  Saddlery  Go.,  17  N.  D.  810,  116  N.  W; 
333;  McBrlde  T.  Wallaoe,  17  N.  D.  495, 
117  N.  W.  867.  And  we  have  seen  notUnc  In 
the  Minnesota  dedalons  Indicating  a  con- 
trary practice  in  that  state,  although  the  point 
does  not  seem  to  have  been  decided  there  ex- 
cept 1^  holding  that  to  authorize  the  Judg- 
ment there  most  be  a  motion  or  requested  In- 
struction for  a  directed  verdict  at  the  dose 
of  the  testimony.  Netcer  v.  Orookston.  66 
Minn.  8B6,  68  N.  W.  1099.  It  was  also  bdd 
in  Landls  Madi.  Oo,  v.  Konantz  Saddl»y  Co., 
Bupru,  that  where  a  defendant  introduces  tea- 
tlnKmy  after  a  denial  ot  bis  motion  at  the 
end  of  plaintiff's  case  wlthont  reAewlog  the 
motion  at  the  dose  of  all  the  testimony,  he 
waives  his  right  to  have  tbe  ruling  on  sudi 
motl<Mi  reviewed.  And  that  la  the  general 
rule.  88  <^c.  1080, 1691 ;  Grand  Trunk  Ry. 
Oo.  V.  Commlngs,  106  U.  S.  700, 1  Sup.  Ct  483, 
27  U  Ed.  266;  U.  P.  By.  Co.  v.  Callagban. 
161  n.  8.  91,  16  Sup.  Ot.  493,  40  !<.  Od.  628; 
Huellmantel  t.  Vinton,  112  Mtdu  47,  70  N. 
W.  412;  Benhelnie];  t.  Becker,  102  Md. 
2fi0,  62  Atl.  026.  S  I4.  B.  A.  (N.  S.)  221,  m 
Am.  St.  Bep.  856;  Lankan  v.  Bnos  Fire  Es- 
cape Ca,  238  IlL  SOS,  84  N.  BL  267;  Glndn- 
nati  Traction  Co.  v.  Dnrack,  78  Ohio  St  248, 
86  N.E.  88, 14  Ann.  Gas.  218;  Wild  T.Boston 
&  Maine  B.  CO.,  171  Mass.  246,  60  N.  E.  583; 
Greder  v.  Stahl,  22  S.  D.  138, 116  N.  W.  1128. 

Whether  the  last^mentloned  rule  should  be 
hdd  to  apply  under  our  statute  afbresald. 
or  whether  a  Judgmoit  for  defendant  not- 
withstanding a  verdict  for  the  plalntlfl  upon 
aU  the  evidence  la  authorized  by  the  statute, 
If  otherwise  proper,  where  tba  defendant, 
having  Introduced  evidence  after  the  denial 
of  his  motion  for  &  directed  verdict  at  the 
dose  of  plalntUTa  case,  haa  neither  renewed 
sndi  motion  nor  requested  an  Instrudim  to 
the  same  effect  at  the  conduslon  of  all  the 
evidence,  are  questions  not  presented  or  sug- 
gested by  the  brleft.  But  they  ere  too  im- 
portant to  be  passed  without  consideration 
in  disposing  of  this  case,  the  first  in  this 
court  involving  the  application  of  the  sta^ 
ute.  The  questions  are  mat^al,  for  evidence 
was  Introduced  by  the  defendant  after  hts 
motion  at  the  dose  of  plaintiff's  case  was  de- 
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Died,  and  It  waa  not  rawwed  at  the  coodu- 1 
sion  of  all  tba  evidence  nor  was  an  inetruc- 
tlon  then  zeqnested  to  the  same  efEect,  but 
the  case  was  submitted  to  the  jury  upon  all 
the  evidence^ 

The  clear  porpoae  of  the  statute  waa  to 
Have  the  necessity  In  im^r  cases  of  ordering 
a  new  trial  for  error  In  refusing  to  direct 
a  verdict,  and  thus,  so  far  as  that  might  do 
It,  expedite  the  final  determination  of  causes, 
as  stated  in  the  title  of  the  act.  The  statute 
was  enacted  in  Minnesota  in  1895  (Laws  1895, 
c.  320),  and  It  was  plained  and  omstnied  as 
to  its  effect  In  CmikBhnnk  t.  St  Paul  F.  &  M. 
Ins.  Co.,  7S  Minn.  266,  77  N.  W.  9S8.  After 
referring  to  the  common-law  rule  authorlali^ 
a  Judgment  non  obstante  veredicto  only  upon 
the  record,  and  then  only  when  it  waa  dear 
that  upon  the  pleadings  the  cause  of  action, 
or  the  defense,  did  not.  In  point  of  substance, 
ooustltate  a  logal  cause  of  action  or  defense, 
the  court  In  the  case  dted  said: 

"By  enacting  Laws  1895,  c.  820,  the  Legisls- 
tare  was  not  creating  a  new  remedy,  but  merely 
extended,  as  has  been  done  in  many  other  states, 
the  commoiL-law  remedy  to  cases  where,  upon 
the  evidence,  dther  par^  was  clearly  entitled  to 
judgment.  In  thus  extending  the  remedy  it 
must  be  presumed  that  the  legislature  intended 
it  to  be  governed  by  the  same  rules  which  ap- 
plied when  It  was  granted  upon  the  record 
alone;  that  la.  that  it  should  not  be  granted 
unless  it  clearly  appeared  from  the  whole  evi- 
dence that  the  cause  of  action,  or  defense,  sought 
to  be  established  could  not,  in  pcant,  of  sub- 
stance, cwistitute  a  legal  cause  of  action  or  a 
l^^al  defense.  This  court  has  acted  on  this  con- 
struction of  the  statute  and  refused  to  order 
judgment- even  where  there  was  a  total  abEence 
of  evidence  on  some  material  point,  but  where  it 
appeared  prt^ble  ihat  the  party  had  a  good 
cause  of  action  or  defense,  and  that  the  defect 
in  the  evidence  could  be  supplied  on  another 
trlsL" 

And  that  etxistructlon  1?  followed  In  North 
Dakota,  the  Supreme  Oonrt  of  that  state  say- 
ing, In  JStna  Indemnity  Go.  v.  Sdiroeder,  12 
N.  D.  110,  95  N.  in  486,  1  Ann.  Gas.  368: 

"Plaintiff  moved  for  a  directed  verdict  in  his 
ftivor  at  the  close  of  the  testimony,  and^  after 
verdict,  asked  for  judgment  notwithstandmg  the 
verdict  or  for  a  new  trial.  It  is  now  uiged  that 
judgment  notwithstanding  the  verdict  should  be 
directed  by  this  court,  under  the  proviaiong  of 
chapter  63,  p.  74,  Laws  1901.  That  law  was 
originally  enacted  in  Minnesota  in  1895,  and 
the  construction  placed  upon  it  by  the  Supreme 
Court  of  Minnesota  is  deemed  to  have  been 
adopted  by  its  enactment  in  this  state.  The 
practice  is  well  settled  in  that  state  that  a  mo- 
tion for  judgment  notwithstanding  the  verdict 
will  only  be  granted  hi  those  cases  where  it  is 
clear,  as  a  matter  of  law,  upm  consideration 
of  al)  the  evidence,  tliat  die  cause  of  action  or 
defense  has  not  been  ahown  in  point  of  buI>- 
stance.  If  it  appears  probable  from  the  evi- 
dence produced  at  the  trial  that  proof  can  be 
aupplira  on  another  trial  to  cure  the  defect, 
such  motion  will  be  denied.  Marquardt  v.  Hub- 
ner,  77  Minn.  442.  80  N.  W.  017 ;  Oruikshank 
V.  Insurance  Co.,  75  Minn.  266.  77  N.  W.  958; 
Bichmire  v.  AndrewK  &  Gage  Elev.  Co.,  11  N. 
D.  458,  92  N.  W.  819.  In  other  words,  such 
motion  for  judgment  will  not  be  granted  in  case 
of  conflict  of  evidence,  although  such  conflict  is 
sach  that  the  trial  court  will  be  justifled,  in  its 
discretion,  in  granting  a  new  trial  notwith- 
standing It   The  party  making  sneb  a  motion 


must  base  it  npon  a  state  of  facts  that  will  war- 
rant the  court  in  granting  it,  without  treqioss- 
ing  npon  the  province  of  the  jury  to  be  the 
judges  of  aU  questions  of  fact  in  the  case." 

And  audi  construction  of  the  statute  to 
held  necessary  to  prevent  Its  Infringing  up- 
cai  the  otmstltutlonal  right  of  a  party  to  have 
the  facts  determined  by  a  jury  Instead  of 
absolutely  by  the  court.  Keman  v.  St.  Paul 
C.  R.  Co.,  64  Minn.  312.  67  N.  W.  71;  Ma- 
roigo  T.  Great  Northern  Ry.  Co.,  84  Minn. 
897,  8T  N.  W.  U17,  87  Am.  St.  R^.  38»; 
and  see  note  to  B.  ft  O.  Co.  v.  Nobil,  Ann. 
Gas.  1913A,  1024.  stating  the  result  of  the 
Minnesota  and  North  Dakota  dedsifHiB  un- 
der the  statute  aforesaid,  and  dfing  cases. 
In  Minnesota  also,  while  the  motion  £or 
judgment  may  be  oMnUned  with  a  motion 
for  new  trial,  and  that  seems  to  be  the  usu- 
al practice  in  that  state,  asking  either  re- 
lief in  the  altematlTO,  It  Is  held  that  tbe 
statute  does  not  authorize  the  ent^lng  of 
sudi  judgmrat  mer^  upon  a  motion  for 
new  trlaL  Keman  v.  St  Paul  C.  R.  Co.,. 
supra ;  Crane  t.  ICnauf,  65  Minn.  447.  68  N. 
W.  79 {  Netaer  v.  Orooksbm,  supra;  and 
see  St.  Anthony  Falls  Bank  t.  Graham,  67 
Minn.  318.  69  N.  W.  1077. 

While  we  think  that  the  previous  construc- 
tion in  the  states  aforesaid  respecting  the 
general  effect  of  the  statute  must  be  held 
to  have  been  adopted  with  the  enactment  of 
the  statute  In  this  state,  we  are  not.  perhaps, 
bound  by  the  construction  In  those  states  a » 
to  the  time  for  making  the  prerequisite  mo- 
tion for  a  directed  verdict  baaed  upon  tbe 
provision  of  their  statute  for  making  It  "at 
the  close  of  the  testimony."  since  the  words 
specl^ng  that  time  for  the  motion  are  not 
In  our  statute.  But  there  does  not  se^  to 
us  to  be  any  substantial  distinction  between 
the  statutes  In  that  respect.  The  statute  is  to 
be  understood  as  providing  for  a  judgment, 
not  upon  part,  but  upon  all,  of  the  evidence 
submitted  to  the  jury,  and  upon  which  the 
verdict  was  rendered,  when  a  motion  or  re- 
quest that  a  verdict  be  directed  upon  that  ev- 
idence has  been  denied.  A  different  Inter- 
pretation, one  that  would  permit  a  judgment 
for  defaidant  notwithstanding  the  verdict 
upon  a  consideration  alone  of  the  plaintiffs 
evidence,  where  ex-ldence  Introduced  by  the 
defendant  was  submitted  to  and  considered 
by  the  jury,  would  be  unreasonable,  and  it 
might  lead  to  unfair,  If  not  absurd,  results. 
The  defendant's  evidence  may  have  mate- 
rially aided  the  plalntlfTs  case,  or  the  latter, 
by  the  court's  permission,  may  have  Intro- 
duced material  evidence  In  his  behalf  In  re- 
buttal, or  on  a  reopening  of  the  case  for  that 
purpose.  And  we  do  not  think  it  was  intend- 
ed by  the  statute  that  tbe  plaintiff  might  be 
deprived  of  the  lienefit  of  such  additional 
evidence,  or  that  the  provisions  of  the, stat- 
ute require  it  to  t>e  so  construed. 

A  further  and  convincing  reason  for  this 
construction,  when  the  defwidant  has  Intro- 
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dneed  e^doice  after  a  daital  of  Ms  motion 
for  a  directed  verdict  at  tbe  (dose  of  plaln< 
tUTs  case  wltiiout  renewing  tbe  modon  or 
regnestliig  sutib  an  Inatmctton  at  tiie  doae 
<rf  all  tbe  evidence,  Is  found  in  the  ai^r- 
ently  wtil-settled  mle  aforesaid  tbat  tbe  de* 
fendant,  onder  such  circamstances,  waives 
his  motl<m.  It  Is  clear  tbat  in  soch  case  the 
mllng  denying  the  motion,  though  erroneoua, 
would  not  be  ground  for  new  trial.  That 
question  was  discussed  at  length,  with  a 
review  of  the  authorities,  in  Cincinnati  Trac- 
tion Co.  V.  Durack,  supra,  where  It  was 
held  by  the  Supreme  Court  of  Ohio  that  tbe 
defendant  loses  tlie  benefit  of  his  motion 
made  at  the  close  of  plalntlfTs  case  by  in- 
troducing evidence  without  afterwards  re- 
newing the  motion,  or,  as  said  In  the  opln- 
1<«: 

"In  other  words,  proceeding  with  tbe  defense 
waived  the  motion,  mien  it  was  afterwards 
renewed." 

Tbe  motion  and  the  error,  if  any,  In  deny- 
ing it,  having  been  Waived,  It  is  difficult  to 
see  how  It  can  have  any  standing  in  the  case 
as  one  of  the  prescribed  conditions  authoriz- 
ing a  Judgment  notwithstanding  the  verdict 
The  manifest  object  of  tbe  statute,  as  above 
Indicated,  is  to  allow  such  a  Judgment  upon  a 
proper  motion  when  Justified  by  the  evidence 
under  the  Issues,  instead  of  granting  a  new 
trlaL  Tliat  Is  to  say,  that  the  error,  If  any. 
In  refusing  upon  motion  or  request  to  di- 
rect a  verdict,  which,  prior  to  the  enactment 
of  the  statute,  could  have  been  alleged  only 
as  ground  for  new  trial,  may  also  be  a 
ground  for  Judgment  notwithstanding  the 
verdict.  But  it  must  be  an  error  of  which 
the  moving  party  has  the  right  to  complain. 
It  ta  not  conceivable  that  it  was  intended 
by  the  statute  to  authorize  a  Judgment 
against  a  verdict  without  reversiUe  error  in 
denying  the  motion  or  request  for  a  directed 
verdict  The  theory  of  the  statute,  as  we 
see  it  Is  that  the  evidence  being  clearly  In- 
sufficient to  establish  the  alleged  cause  of 
actloh  or  defense,  and  error  having  been 
committed  in  refusing  to  direct  a  verdict  up- 
on such  evidence,  the  court  shall  not  be  lim- 
ited to  granting  a  new  trial  on  that  account, 
but  upon  proper  motion,  may  enter  a  Judg- 
ment for  the  party  entitled  thereto.  And  It 
follows  that  when  the  motion  for  a  directed 
verdict  has  been  waived  it  Is  no  more  a 
ground  for  entering  Judgment  notwithstand- 
ing the  verdict  than  It  would  be  for  granting 
a  new  trial.  The  reasons  for  the  waiver  rule 
aforesaid  on  a  motion  for  new  trial  ai>ply 
with  equal,  if  not  greater,  force,  where  the 
motion  is  for  Judgment  notwithstanding  the 
verdict. 

[7]  The  defendant  having  waived  his  mo- 
tion for  a  directed  verdict  in  his  favor,  the 
Judgment  was  not  authorized  by  the  statute. 
As  the  defendant's  motion  for  new  trial  was 
not  acted  on  by  the  trial  court,  it  does  not 


seem  proper  for  tis  to  omstder  f3ie  pMnts  dis- 
cussed by  counsel  with  reference  to  the  right 
of  the  plaintiff  to  recover  upon  his  evidence. 
The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instnictiona  to  enter  a 
Jodgmrat  upon  the  verdict  unless  a  new  trial 
be  granted  upon  defendanfa  said  motion 
therefor. 
Revened. 

BEARD,  jr^  concnra.  SOOfTT,  J„  did  not 
alt 


SAVAGE  y.  BOTOB.   (Na  3753.) 
(Supreme  Court  of  Montana.    April  28,  1917.) 

1.  HlOHWATB  ^=»1S4<2)— AUTOMOBIU  ACCI- 
DENT—E  VI  DBNCE—FAILUaB  TO  Tubs  Out. 

Eridence  hcH  sufficient  to  show  that  de- 
faidant,  driving  an  automoUle  which  c(^ded 
with  plaintiff's  vehicle,  was  at  fault  in  faiUog  to 
turn  to  right  of  center  of  highway  in  passing  as 
required  by  T^ws  1913,  c.  72,  subc.  8,  f  1. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  Sg  472,  473%.] 

2.  HiGHWATS  «=>184{2)  —  AUTOMOBIM  ACCI- 

DBNT— PaniA  Facie  Nbouoencb— Statdt*. 
Where  collision  between  defendant's  auto- 
mohile  and  plaintiff's  vehicle  occurred  on  plain- 
tiff's side  of  the  road,  defendant  was  prima  facie 
negligent  in  failing  to  exercise  precaution  nec- 
essary to  avoid  frightening  plaintiff's  mulo,  as 
required  by  Jjbws  1913,  c.  Ti,  mbe.  ^  i  S. 

^d.  Note.— For  other  caaest  see  Highways, 
Cent  Dig.  Si  472.  473^4.1 

3.  HianwATs  ®=3 184(3)— Use  op  Road— Ques- 
tion FOR  JUBY— CONFLICTINO  EVIDENCE. 

Evidence  *being  conflicting  as  to  whetlier 
plaintiff  was  asleep  when  colhsion  occurred  be- 
tween his  vehicle  and  defendant's  automobile, 
and  whettier  t>eing  startled  he  usconaciously 
gi'ided  bis  mule  to  tbe  left  tbus  causing  colli- 
sion, the  question  was  for  the  Jury. 

[Ed.  Note. — For  other  casee,  see  Highways, 
Cent.  Dig.  SS  473,  4731^.] 

4.  Appeal  ano  E^ob  <t=9]006<3)— Review— 
Vebdict— CoNnjoTiNO  Evidence. 

Verdict  based  on  conflicting  evidence  ap- 
proved by  the  court  in  denying  motion  fOT  new 
trial  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876,  3M9.J 

Appeal  from  District  Court,  Teton  County ; 
J.  B.  Leslie,  Judge. 

Action  by  El.  B.  Savage  against  B.  V. 
Boyce.  Defendant  appeals  from  Judgment 
for  plaintiff,  and  from  order  denying  motion 
for  new  trial.  Affirmed. 

David  J.  Ryan,  of  Great  Falls,  for  appel- 
lant. D.  W.  Doyle,  of  Great  Falls,  for  re- 
spondent 

BRANTLT,  J.  This  acUon  was  brought 
to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  through  the  negli- 
gence of  the  defendant.  The  plaintiff  resides 
south  of  the  village  of  Conrad,  In  Teton 
county.  On  November  28,  1W3,  he  was  re- 
turning from  Conrad  to  his  borne,  driving 
a  mule  harnessed  to  a  light  vehicle.  As  he 
proceeded,  he  observed  the  defendant.  Id 
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oompeDy  wttb  others,  aboat  a  qoarter  ot  a 
mile  away  (KHnlng  from  the  oppocdte  dlreo- 
tloQ  in  an  automobile.  The  automobile  was 
owned  by  defendant  and  was  driven  by  Mm. 
As  the  two  vehicles  were  about  to  pass,  the 
automobile  came  into  collision  with  plain- 
tiff's mule  and  vehicle,  with  the  result  that 
plaintiff  was  thrown  to  the  ground  and  suf- 
fered concuBdon  of  the  brain  and  amtusltms 
about  other  parts  of  his  body.  It  is  alleged 
that  defendant  caused  the  collision  by  his 
negligence  In  failing  to  turn  the  automobile 
far  enough  to  his  right  to  permit  It  to  pass 
plaintiff's  mule  and  vehicle  in  safety.  In 
his  answer  defendant  denied  negllg«ice  on 
his  part,  and,  by  way  of  counterclaim,  de- 
manded Judgment  against  plaintiff  for  dam* 
age  done  to  his  automobile.  The  jury  re- 
served the  Issues  in  favcw  of  the  plaintiff 
and  awarded  him  a  verdict.  Defendant  has 
appealed  fr<Hu  the  judgm^it  and  an  order 
denying  his  motion  for  a  new  trial. 

[1]  The  only  contention  made  on  behalf 
of  defendant  Is  that  the  evidence  was  Insuffi- 
cient to  justify  the  verdict  The  testimony  of 
the  plaintiff  ^owed  that  the  accident  oc- 
curred under  these  drcumstanoes :  The  high- 
way was  in  a  lane  60  feet  In  width  from 
fence  to  tea<x.  It  was  graded  up  to  a  crown 
in  the  center,  the  drainage  gutter  on  either 
side  being  3  or  4  feet  from  the  fence,  and 
about  14  inches  lower  than  the  crown.  The 
graded  portion  was  about  50  feet  in  width. 
The  line  of  principal  travel,  along  which 
plaintiff  was  driving,  was  on  the  west  side, 
to  his  rl^t,  and  as  near  the  fence  as  one 
could  drive  without  encountering  the  bank  of 
the  gutter  on  that  side.  The  part  of  the 
way  to  the  east  was  not  so  much  used,  and 
therefore  not  so  smooth,  but  was  In  good 
condition  for  travel.  The  defendant  ap. 
proached  plaintiff  along  the  line  of  principal 
travel  on  the  west  side  until  he  was  wltliln  20 
or  25  feet  He  then  turned  his  automobile  to 
tiie  rl^t,  but  not  beyond  the  crater  of  the 
way,  apparently  Int^lng  to  pass  plaintiff 
without  turning  out  further  than  was  abso- 
lutely nceasaary  to  enable  him  to  do  so.  As 
he  was  about  to  pass,  plaintiff's  mule  became 
frightened.  It  first  BtoppeA,  and  then,  in 
an  tfoit  to  get  away,  turned  to  plaintifTs 
1^  As  this  occurred,  defendant's  autonoo- 
blle  collided  with  It  and  also  plaintiff's 
vehlde,  Uirowlng  plaintiff  to  the  ground  and 
Injuring  him  as  alleged.  The  automobile 
wBs  turned  upside  down  and  came  to  rest 
In  the  middle  of  the  way.  Plaintiff  had  oh* 
served  the  approadi  of  the  automobile  from 
the  tlnw  It  was  a  quarter  of  a  mile  away, 
but  did  not  pay  Qiecial  attention  to  It,  be- 
cause hla  mule  was  accustomed  to  tbla  kind 
of  vditde,  and  he  assumed  tlie  d^ndant 
would  take  the  other  side  of  the  way  and 
thus  accomplidi  the  passage  without  trouUe. 
laie  mule  cohM  not  tnra  to  the  ti^t  because 
o£  the  ^odmltT  of  the  tmee  aa  Oiat  side. 


[21  It  is  apparent  from  tihls  evidence  that 
the  defen^^t  was  at  fault  1^  failing  to  turn 
reasonably  to  the  right  of  the  center  of  the 
highway,  as  is  required  by  the  statute.  Laws 
1813,  c.  72.  p.  1S8,  1 1.  He  was  on  the  wrong 
side  of  the  way.  Inasmuch  as  the  collision 
occurred  as  It  did  on  plaintiff's  side  of  the 
way,  defendant  was  also  prima  fade  at  fault 
In  falllnc  to  ecerdse  the  precaution  neces- 
sary to  avoid  frightening  plaintiff's  mul^ 
and  thus  to  Insure  plalntUTs  safety.  Id.  c. 
72,  p.  169,  g  3. 

[3,  4]  Defendant  endeavored  to  show  that 
plaintiff  was  at  fanlt  In  that  he  was  asleep^ 
and,  being  startled  by  the  approach  of  de> 
fendant  and  the  stopping  of  his  mule,  uncon- 
sciously guided  the  mule  to  his  left  and  thus 
caused  it  to  come  In  colllsi<Hi  with  the  auto- 
mobile. The  evidence  (m  this  point  was  In 
conflict,  and  whether  the  plaintiff  was  at 
fault,  and  thus  brought  the  catastrophe  upon 
himself,  presented  a  question  which  it  was 
the  exclusive  province  of  the  Jury  to  de- 
termine. The  jury  having  resolved  the  Is- 
sues In  favor  of  the  plaintiff,  and  their  con- 
cluslim  having  been  approved  by  the  court 
In  denying  the  motion  for  a  new  trial.  It 
must  be  accepted  by  this  court  as  finaL 

The  judgment  and  order  are  therefore  af- 
firmed. 

Affirmed* 

SANNEB  and  HOLLOWAT,  JJ.,  concur. 


HUFTINB  et  sL  V.  LINCOLN.    (Na  8751.> 
(Supreme  Court  of  Montana.   May  4, 1917.) 

1.  Appeal  and  Erbob  «=^629  —  Motion  to 
DiBMise— Time  fob  Making. 

Under  the  direct  proviaions  of  Supreme 
Conrt  rule  4,  subd.  3  (44  Mont,  xxvii,  123  Paa 
z),  an  appeal  will  not  be  dismissed  for  failure 
to  file  the  record  within  the  time  required,  where 
the  record  is  filed  beFore  the  motion  to  dismiss 
WR8  filed  and  notice  thereof  given  to  appellee. 

[Ed.  Note.— For  other  cases,  see  Appod  and 
Error,  Gent  Dig.  |  2765.] 

2.  EVIDENCB     «»213(1)  —  ADmSSlBIUTT  — 

OouPBoaiisi  Offbs. 
Under  Rev.  Codes,  S  8040,  providing  that  an 
offer  of  compromise  is  not  an  admlsNon  that 
anything  is  due,  a  compromise  offer  is  inadmissi- 
ble in  evidence  against  the  party  making  it. 

[Ed.  Note.— For  other  caaei^  ses  Evidence^ 
Gent  Dig.  SI  74&,  74S-760.] 

3.  New  Tbiai.  «=»108  —  Nkwlt  DnconsKD 

EVIDBNCB — COKFBOlflSS  OFFBB. 
The  discovery  of  a  compromise  offer,  wbich. 
would  be  insdmiaaible  in  evidence  under  the  di- 
rect provisions  of  Rev.  Codes,  §  8040,  cannot 
be  the  bs^  for  granting  a  new  trial  under  sec- 
tion 6794.  authorizine  new  trials  for  newly  dis- 
covered material  evidence,  etc. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  »  216-217.] 

Appeal  from  District  Gonrt,  Itegna  Coon- 
ty ;  Roj  B.  Ayers,  Judge. 

Action  by  Charlee  M.  Huffine  and  Leonlo 
Hnfflne  against  A.  UasxAn.  Judgment  for 
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plalDtlflh,  and  defendant  appeals  fnHn  tbe 
judgment  and  an  order  denying  a  ncfv  trial. 
The  ai^eal  from  the  Jodgment  was  dismiss- 
ed, and.  In  the  following  decision,  a  motion  to 
dismiss  the  ain)eal  from  th«  order  is  dented 
and  the  order  afBrmed. 

Belden  &  De  Kalb  and  E.  E.  Gheadle,  all 
of  Lewlstown,  for  appellant  E.  W.  Mettler 
and  J.  G.  Huntoon.  both  of  Lewlstown,  for 
respondents. 

BRANTLT,  0.  J.  In  this  action  the  plain- 
tiffs sought  recoTory  of  the  defendant  on  two 
counts.  The  first  was  for  a  balance  of  mon- 
eys alleged  to  have  been  received  by  the  de- 
fendant for  the  use  and  benefit  of  the  plaln- 
tlff^  In  the  sum  of  $2329.08,  this  balance 
having  been  ascertained  and  awarded  to 
plaintiffs  by  arljltrators  to  whwn  they  and 
defendant  had  theretofore  submitted  their 
differences  for  final  adjustment  The  seo- 
<md  was  for  the  sum  of  $408.23  aUeged  to 
have  been  due  to  plaintiffs  for  goods,  wares, 
and  merchandise  sold  and  delivered  by  them 
to  the  defendant,  and  for  the  use  of  teams, 
wagons,  harness,  etc.,  furnished  by  them  to 
the  defendant  at  his  special  Instance  and  re- 
quest The  defendant  answering,  denied 
that  he  owed  any  part  of  the  balance  de- 
manded In  the  first  coant,  save  and  except 
the  sum  of  $87.57.  He  denied  all  the  alle- 
gations of  the  second  count  By  way  of  fur- 
ther defenses  to  both  counts,  he  alleged  12 
separate  coanterdaims.  To  the  fifth,  sixth, 
el^th,  ninth,  tenth,  eleventh,  and  twelfth  of 
these  the  plaintiffs  replied,  averring  that  the 
amonots  demanded  therein  had  all  been  In- 
cluded In  the  submission  to  the  arbitrators 
referred  to  In  the  first  count  of  the  complaint, 
and  had  been  adjusted  and  determined  by 
their  award.  As  an  additional  defense  to  the 
eighth  count  they  interposed  a  plea  of  the 
statute  of  limitations.  To  all  the  others  they 
Interposed  specific  denials.  A  trial  resulted 
In  a  verdict  and  Judgment  for  plaintiffs  for 
$2,336.15  and  costs.  The  cause  was  brought 
to  this  court  by  appeals  from  the  Judgment 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

tl]  When  the  record  on  appeal  was  lodged 
with  the  derk,  counsel  for  plaintiffs  moved 
for  a  dismissal  of  the  appeal  from  the  Judg- 
ment on  the  ground  that  It  had  not  been  tali- 
en  within  a  year  from  the  date  of  entry 
(Rev.  Codes,  |  7099),  and  of  the  appeal  frMu 
the  order  on  the  ground  that  the  record  had 
not  been  filed  with  the  clert  within  60  days 
after  the  appeal  had  been  perfected,  as  pre- 
scribed by  the  rules  of  this  court  (rule  4, 
subd.  2,  44  Mont  j^vll,  123  Pac.  x).  The 
appeal  from  the  Judgment  was  dismissed  on 
the  ground  stated  in  the  motion;  the  court 
reserving  dedsitm  as  to  the  appeal  from  the 
oilier  until  final  hearihg.  The  motion  in 
this  behalf  Is  denied,  for  the  reason  that  the 
record  had  been  filed  with  the  clerk  before 
the  motion  to  dismiss  was  filed  and  notice 
oC  It  given.  Bole  4,  sobd.  8. 


[2,  3]  The  motion  for  a  new  trial  was  bas- 
ed solely  on  the  ground  of  newly  discovered 
evldoice  material  to  establish  def^idant's 
d^th  counterclaim,  whldi  could  not  with 
reasonable  diligence  have  been  discovered 
and  produced  at  the  trial.  The  plaintiffs 
are  husband  and  wife,  the  wife  being  de- 
fendant's daughter.  Early  In  the  year  1908 
they  and  George  lAncoln,  a  son  of  defend- 
ant leased  from  him  certain  randies,  known 
as  the  Lincoln  ranches.  In  Fergus  count?,  with 
the  fanning  Implements,  machinery,  eta, 
owned  by  him  thereon.  The  lease  was  oral. 
The  terms  of  It  ore  in  some  respects  not 
cleariy  dlsdosed  by  the  evidence;  bat  it  Is 
apparent  that  the  plaintiffs  and  their  coles- 
see,  among  their  other  obligations,  assumed 
that  of  caring  for  defendant's  herd  ot  cattle, 
and  In  condderation  of  their  services  In  this 
behalf  were  to  have  a  half  interest  In  the 
Increase  of  It,  In  steers  suitable  tor  beef. 
This  arrangment  was,  It  seons,  to  continue 
for  Ave  years.  At  the  «d  of  1908  George 
Ldnccdn  ceased  to  be  a  party  to  the  lease. 
Thereafter  the  lease  arrangement  was  cmtln- 
ued  betwe^  the  plaintiffs  and  defendant  up 
to  the  latter  part  of  the  year  1912.  IMfTer^ 
ences  had  arlsoi  betwem  than  aa  to  th^ 
respective  rights  and  liabilities  imder  the 
lease,  and.  In  order  to  vraM.  litigation,  on 
Nov^ber  17. 1912.  they  entered  Into  a  writ- 
ten agre»nent  to  submit  aU  these  differmoes 
to  arbitrators  named  by  them,  for  final  ad- 
justment It  was  agreed  that  the  final 
award  staoold  be  filed  with  the  c9«ck  ot  the 
district  court  and  entry  thereof  made  In  the 
Jodgment  IxxA  by  the  deric.  under  the  ivo- 
vlMoa  of  aecttoQ  7S70  of  Ute  Revised  Codea. 
The  arbitrators  having  heard  the  evidence 
and  made  their  award,  filed  It  with  tin  derk 
on.  November  2Sd.  TUa  actfon  was  brought 
on  May  19,  1913.  TbB  trial  took  place  In 
Mard),  1914,  ending  <»l  the  9th. 

The  amount  of  recovery  soi^t  by  defend- 
ant under  the  eighth  counterclaim  was  $8.- 
050,  the  proceeds  of  a  sale  of  beef  cattle  by 
plaintiffs  and  their  oolessee  during  the  year 
1908  for  whldk  defendant  alleged  th^  had 
failed  to  account  to  him.  There  was  a  con- 
flict In  the  evidenoe  at  the  trial,  both  up<Hi 
the  question  whether  the  sum  demanded  was 
due  from  the  plaintiffs  under  the  cwitract  of 
lease,  and  upon  the  questiMi  whether  they 
had  accounted  for  It  In  the  adjustment  by 
the  arbitrators. 

The  facts  recited  In  the  foregoing  narrative 
are  sufficient  to  make  dear  the  purport  of 
the  affidavits  presented  In  support  of  the  mo- 
tion. The  afiSdavIt  of  defendant,  after  a 
brief  reference  to  the  origin  and  character 
of  his  dalm,  and  a  specific  averment  to  the 
^ect  that  his  right  to  the  sum  claimed  had 
not  been  adjusted  by  the  arbitrators,  alleges: 

"On  or  about  the  10th  day  of  March,  A.  D. 
1914,  I  discovered  evidence  which  will  establish 
the  fact  that  the  aaid  moneys  so  received  by 
the  plaintiff  Ijeonie  Huffine  from  the  affiant  did 
not  belong  to  her  under  the  terms  of  the  said 
lease.   That  <hi  said  10th  day  of  March,  A.  D. 
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1914,  I  dlscoTcred  a  memorandam  In  writi^  In 
the  handwriting  of  the  said  plaintiff  Leonie  Haf- 
fine,  which  contains  amone  other  things,  a  claaae 
as  follows:  'We  •  •  •  agree  to  pay  rentt 
and  taxes  and  return  to  A.  Lincoln  $5,300  which 
George  Lincoln  and  the  Hoffinea  received  for  the 
beef  which  was  shipped  from  the  AL  herd  of 
cattle  in  the  spring  of  1008  or  about  the  time 
the  lease  began.'  TTiat  said  evidence  is  new  ma- 
terial to  the  issue,  and  not  cumulative,  nor  will 
it  be  brought  to  impeach  any  evidence  or  tes- 
timony of  any  witnesses  who  have  heretofore 
been  examined  in  said  action.  That  I  did  not 
know  of  the  eziatence  of  said  evid«ice  and  could 
not  by  the  use  of  the  ntmoat  diligence  have  dift- 
covered  and  produced  the  same  upcm  the  former 
triaL" 

An  affidavit  by  George  Lincoln  states  that 
he  is  acquainted  with  the  handwriting  of 
Leonie  Uuffine,  that  the  mem<H-anduiu  quot- 
ed 1^  tbe  defendant  was  written  by  her,  that 
he  Is  familiar  with  the  matter  stated  In  de- 
fendant's affldaTlt,  and  that  he  believes  those 
statements  are  true. 

The  plaintUb  filed  counter  affldavltB.  That 
of  Leonie  Haffine  recites  that  when  the  quea- 
tloa  of  settlement.arose  between  the  plaintiffs 
and  defendant,  in  order  to  avoid  litigation, 
they  made  In  writing  mutual  t^ers  of  terms 
of  settlement,  exact  copies  of  which  are  at- 
tached ;  that  no  other  offer,  was  ever  made ; 
that  In  his  counter  offer  the  defendant  made 
no  meDtion  of  the  sum  of  $5,300;  that  the 
parties  could  not  agree  upon  a  settlement 
upMi  the  basis  of  any  of  the  offers,  and 
thereupon  agreed  to  submit  their  differences 
to  arbitration ;  that  i^wn  the  hearing  by  the 
arbitrators  evidence  was  given  on  both  sides 
in  relation  to  all  the  claims  existing  between 
the  parties,  including  the  claim  for  which 
recovery  Is  sought  In  defendant's  eighth 
counterclaim ;  that  the  arbitrators  made  their 
award  upon  the  evidence;  and  that  such 
award  is  in  full  force  and  effect  It  Is  fur- 
ther alleged  that  plaintiffs'  offer  was  deliv- 
ered to  the  defendant;  that  at  all  times  aft- 
er It  was  made  he  had  full  knowledge  of  its 
contents;  that  after  It  was  made,  and  prior 
to  the  submission  of  their  differences  to  ar- 
bitration, this  plaintiff  and  defendant  dis- 
cussed it;  and  that  the  affiant  never  at  any 
time  made  the  offer  to  the  defendant  set 
forth  in  bis  affldavlC,  tbe  only  offer  made  by 
her  being  tbe  one  a  copy  of  vrhieh  t^e  ten- 
ders with  her  affidavit  The  affidavit  of  the 
plaintiff  Chas.  M.  Huffine  avers  that  a  seocmd 
offer  was  made  to  defendant,  proposing 
terms  of  settlement  different  from  those  em- 
bodied in  the  one  referred  to  by  Ijeonie  Huf- 
flnev  which  contained  no  reference  to  the 
sum  ot  95300  adverted  to  therein.  In  all 
othw  particulars  his  affidavit  agrees  sub* 
stantlally  with  the  affidavit  of  Leonie  Huf- 
fine. Both  the  memoranda  referred  to  are 
attadied  as  exhibits  to  his  affidavit  The 
material  parts  of  the  m^oranda  of  the  two 
offers  are  the  following: 

"No.  1.  We  turn  over  1,075  head  of  cattle  and 
reserve  the  right  to  cut  and  ship  the  beef  and 
agree  to  pay  rents  and  taxes  and  return  to 
Uncoln  one-heU  of  or  92,650,  which  Geo. 

Lincoln  and  the  Hoffinea  received  for  the  beef 


which  was  shipped  from  the  AL  hard  of  cattle 
in  the  spring  of  1908,  or  alraat  the  time  tbe  lease 

began." 

"No.  2.  We  turn  over  1,075  head  of  cattle,  in- 
cluding beef.  We  pay  no  rents  or  taxea;  also 
we  are  to  bare  all  cattle  which  we  may  gather 
in  excess  of  the  1,075  head  of  cattle,  or  $40 
per  bead.  We  select  a  man,  and  Lincoln  a  man, 
they  to  select  a  third  man,  to  cut  and  ship  the 
beet  Neither  Lincoln  nor  Huffine  to  have  any- 
thing to  do  with  the  cutting  or  shipping  of  the 
beef.  These  men  also  count  the  eatue.*^ 

The  portions  of  these  memManda  quoted 
are  each  followed  by  an  enumeration  of  ar- 
ticles of  personal  property  which  were  to  be 
delivered  to  the  defendant,  indudlng  differ- 
ent kinds  of  grain,  colts^  and  hogs,  in  case 
either  offer  should  be  accepted  as  the  basis 
of  settlement 

The  counter  offer  by  defendant  ifi  tbe  fol- 
lowing; 

"A.  Lincoln  will  settle  upon  following  basis, 
if  settled  without  litigation,  to  wit:  (1)  Huffine 
to  pay  all  tales  for  1912.  (2)  Huffine  to  pay 
$3,000  for  use  of  property  present  time.  (3) 
Huffine  to  pay  his  share  on  state  land  pur- 
chase. (4)  Huffine  to  return  1,200  bead  of  cat- 
tle; also  all  the  stock  and  calvee  of  thoronsh- 
bred  cattle.  (5)  Huffine  to  return  horses  receiv- 
ed and  one-half  increase.  {9t  Hufflne  to  return 
13  BOWS  and  39  p^.  (7)  Huffine  to  return 
enough  hay  to  winter  cattle  and  horses  to  May 
1,  1913.  (8)  Huffine  to  return  seed  and  feed 
grain  that  he  had  and  used  of  A.  Uncoln.  (9> 
Huffine  to  repair  ditch  as  agreed,  or  pay  equiv- 
alent of  it  in  money.  If  the  Robbina  desert  is 
deeded  back,  waive  daim  on  ditch." 

At  the  argument  in  this  court,  attention 
having  been  called  to  the  denials  In  t^aln- 
tlffs'  affidavits  that  they  had  never  made  the 
offer  quoted  in  defendant's  affidavit,  counsel 
for  defendant  admitted  that  tlie  copy  of  the 
memorandum  attached  to  plaintiffs'  affidavit, 
as  plaintiffs'  first  offer,  is  a  true  copy  of  the 
original.  Their  ailment,  however,  Is  tliat. 
If  tbe  memorandum  bad  been  brought  to  the 
knowledge  of  the  jury  at  the  trial,  the  result 
would  necessarily  have  been  a  finding  in 
favor  of  the  el^th  i^unterclaim,  and  hence 
that  Judgment  would  have  gone  for  the  de- 
fendant This  ai^ument  proceeds  upon  tbe 
assumption  that  the  memorandum  embodies 
a  dlsttuct  admission  by  plaintiffs  that  tbe 
defendant  Is  entitled  to  the  proceeds  of  the 
sale  made  In  1908,  and  tliat  upon  anotber 
.trial  it  will  without  question  establish  bis 
rl^t  to  recover  them.  If  we  accept  the 
assumption  of  counsel  as  correct  the  conidn- 
slon  must  follow,  for,  though  the  evidence  is 
cumulative  in  character,  tbe  legal  effect  of 
It  would  be  to  overcome  any  denial  of  their 
liability  by  the  plaintiffs.  But  the  effect  to 
be  given  to  the  writing  is  to  be  determined, 
not  by  looking  alone  to  the  excerpt  referred 
to,  but  by  an  analysis  of  all  the  memoranda 
in  connection  with  the  circumstances  under 
which  they  were  writt^.  There  is  an  ai»- 
parent  Inconslstoicy  in  the  statements  of 
plaintiffs  as  to  all  the  clrcumstanoes,  in  tbat 
Leonie  Huffine  atetes  tliat  only  one  offer  was 
made  by  plalntifCs  and  the  counter  otter  by 
defendant,  whereas  Qias.  M.  Huffine  staties 
I  that  plaintiffs  mad9  a  second  offer ;  ne^cthe- 
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lees  it  stands  admitted  by  Oie  defendant,  be- 
canse  he  did  not  file  an  affldavlt  contradict- 
ing tbose  of  plaintiffs,  that  tbe  monoranda 
were  offers  and  a  counts  irfFer  made  in  an 
pffort  by  tbe  parties  to  adjust  ttielr  differ^ 
-ences  and  tbus  ardd  a  resort  to  UtlgaUon. 
In  legal  effect,  thai,  tiie  offn-  of  plaintiffs  Is 
not  to  be  ctmstmed  as  an  admlsslcm  that 
anything  was  due  defaidant,  but  as  an  offer 
-of  a  compromise.  If,  tberefore,  It  had  been 
offered  In  evldmce  at  the  trial  It  wonld  not 
have  been  a^nlssible.  Her.  Gbdes,  S  S040; 
Scott  T.  Wood,  81  Cal.  405,  22  Pac.  871 ;  1 
Elliott  on  Evidence,  2  Wlgmore  on  Eyl- 
Aentxt,  1001.  It  would  have  been  held  wholly 
Incompetent,  and  the  like  ruling  wonld  neces- 
sarily be  made  with  refermce  to  It  on  an- 
■othOT  trial.  Hence  it  cannot  be  regarded  as 
material  within  the  requirement  of  the  stat- 
ute authorizing  the  granting  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence; 
Kev.  Codes.  {  6791. 

Under  the  well-settled  rul^  neiwly  discov- 
ered evidaice,  offered  as  a  ground  for  a  new 
trial,  must  not  imly  be  material,  bat  so  sub- 
stantial In  character  Oat  it  «roald  probably 
produce  a  different  result  on  another  trial, 
state  V.  Uatklns,  46  Mont.  69.  121  Pac;  881, 
and  cases  dted.  It  is  only  when  the  applica- 
tion makes  oat  a  case  of  tUs  degree  of 
cogency  that  a  trial  court  should  be  hdd 
gailty  of  an  abuse  of  discretion  in  denying  It. 
Ttiere  must  be  an  end  to  litigation.  The 
.prevailing  party  Is  presumptively  mtltled  to 
the  rdlef  awarded  him.  The  presumption 
thus  established  in  his  favor  may  not  be 
■overtnmed  until  a  cogent  reason  appears 
why  tbe  discretion  vested  in  tbe  trial  court 
should  be  exercised  in  favor  of  his  adversary. 
Hence,  no  substantial  reason  appearing  why 
plaintiffs  should  be  deprived  of  their  advan- 
tage, the  application  was  properly  denied. 
The  order  Is  affirmed. 

Affirmed. 

JSANNBR  and  HOLLOW  AT,  JJ..  concur. 


EUONO  «C  aL  V.  FINB.   (Na  8762.) 
iSn^reme  Court  d  Montana.    May  4,  1917.) 

1.  Estoppel  «=a7O0)— Tttlb  of  Mobtgaqm— 

FaILUBX  or  MOBTOAQOB  TO  ASSEBT  RIGHTS. 

If,  on  tbe  (ace  of  a  deed  and  contract  con- 
cerning mining  propertieB,  the  transaction  clear- 
ly amoanted  to  a  mortgage  of  the  properties,  the 
mortgagee  got  no  title  by  failure  of  the  mortga- 
gor to  assert  his  rights  in  tbe  property  aa  such, 
t>ecauBe  once  a  mortgage  always  a  mortgage. 

[IM.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S§  185,  186.] 

2.  AIOBTGAGBS  «=333 (5)— NATURE  OF  TbANSAC- 

Tion— Deed— OoMTUOT  to  Becoitvxt. 
Where  the  owners  of  inlning  property  ex- 
ecuted a  <1ced  conveying  separate  lodes  and  miU 
Bites,  and  the  grantee  and  big  wife  executed  a 
contract,  agreeing  to  reconvey'on  payment  only 
ten  lodes  and  mill  sites,  comprised  in  a  particu- 
lar group,  contahting  no^ference  to  a  loan,  no 
tuention  of  any  indebtedness,  and  no  engagement 


the  grantors  to  pay  m  do  anything,  the  trans- 
action was  prima  facie  a  sale  to  the  grantee, 
with  on  option  to  tbe  grantors  to  repurchase. 
[Ed.  Note.— For  other  caaos,  ses  Mortgages, 

Cent.  Dig.  {  79.] 

3.  MoKTOAGBS  «=»3G  —  Deed  InixiinBD  as 

MOBTOAGE— BUBDEN  07  PBOOF. 

One  claiming  that  a  deed  was  intended  as  a 
mortgage  has  tbe  burden  of  pwot  where  resort 
to  extrinsic  evidence  ie  necessary. 
[Kd.  Note.— For  other  cases,  see  Mortgages, 

Cent.  Dig.  IS  95,  06.] 

4.  MoBTOAOEs  ^608%  —  Laches  or  Mobt- 

OAGOB. 

Defendant,  who  sold  mining  property,  the 
buyer  and  hia  wife  executing  a  contract  to  recon- 
vey  part  of  tbe  property,  so  that  prima  fade 
the  transaction  was  a  sale  with  option  to  re- 
purchase, was  barred  by  laches  from  contending 
tbat  tbe  transaction  was  intended  as  a  mor^ge, 
a  eonclutdon  to  reach  which  extrinsic  eridence 
was  necessary,  be  having  stood  idly  by  for  more 
than  13  years  while  bis  grantee  treated  the  prop- 
erty aa  hia  own,  spent  money  upon  It,  paid  taxes 
and  died,  while  hia  executors  operated  the  prop* 
erty,  improved  it,  and  paid  taxes,  and  while  it 
paaaied  through  probate  proceedings  and  was 
formally  distributed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1S15.] 

6.  MoBXOAOES  ^=}60S^— Laches— Excuse. 

Tbat  a  grantor  clmmtng  his  deed  was  a 
mortgage  delayed  in  nsserting  his  rights  against 
fail  grantee  and  tbe  latter's  executor  and  hein 
on  account  of  lack  of  funds,  because  he  "didn't 
want  to  start  anything"  until  'satisfied  of  bis 
ability  "to  go  through  with  It,"  was  not  sn 
excuse  for  the  mortgagor's  laches  in  delaying 
to  contend  that  the  transaction  invtdved  was  a 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent  Dig.  $  1815.] 

6.  Tbtai.  «=d397(1)— Findings— NEOESsrrr. 

Where  defendant  was  barred  by  his  laches 
from  raising  the  question  whether  the  transac- 
tion in  suit  was  a  mortsage  or  not,  the  trial 
court  was  justifled  In  faiUag  specifically  to  find 
on  the  subject. 

[Ed.  Note.— For  oOier  cases,  see  Trial,  Cent 
Dig.  S  940.] 

Appeal  from  District  Oonrt.  Uadtson  Gotn- 
ty;  J.  6.  Poindexter,  Judge. 

Action  by  Mary  E.  Elllng  and  others 
against  Benjamin  J.  Fine.  From  a  Jodgment 
for  plalDftiffs  and  an  order  denying  new  trial, 
drfendant  appeals.  Judgment  and  order  af- 
firmed. 

S.  T.  Stewart  and  Geo.  K.  Allen,  botb  of 
Tlrginia  City,  and  Walsh,  Nolan  &  Scallmi. 
of  Helena,  fbr  appelant  Hartman  &  Hart- 
man,  ot  Boseman,  for  respondents. 

SANNEB,  J.  In  this  case  It  Is  admitted  by 
the  pleadings,  established  by  uncontradicted 
evidence,  or  found  by  the  court:  That  the  de- 
fendant, B.  J.  Fine  (the  ai^Uant  here),  and 
one  J.  H.  Pankey  were,  on  January  28,  1695, 
indebted  to  Henry  MHng  In  the  sum  of  (93,- 
494.62,  aU  incurred  In  the  purchase,  mainte- 
nance, and  operation  of  certain  mining  prop- 
ertlea  situate  in  Madison  county,  among 
tbem  ten  unpatented  claims  and  mill  sites, 
referred  to  as  tlw  "Easton  group,"  whldi  are 
the  subject  of  the  present  controversy.  On 
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that  day  Fine  and  Pankey  executed,  and  a 
few  days  later  delivered  to  filling,  an  In- 
strument, In  form  a  deed  absoltfte,  conveying 
the  properties  so  owned  by  them  to  him.  At 
the  same  time  and  as  part  of  the  same  trans- 
action Elling  (bifl  wife  Joining  entered  Into  a 
written  agreement  with  Fine  and  Fankey, 
wblQh  agreement  recited  the  execution  of  said 
deed  and  the  desire  of  Fine  and  Pankey  tx> 
have  **the  privilege  of  repurchasing"  the 
Baston  gronp,  and  provided  that  Blling  would 
"resell  and  reconvey"  the  same  to  Fine  and 
Fankey  tt  they  should  on  or  before  February 
1,  1809,  pay  or  cause  to  be  paid  to  ElUng 
"the  sum  of  ^,494.62,  together  with  interest 
thereon  •  •  •  at  the  rate  of  10  per  cent 
per  annum,  and  the  necessary,  proper,  and 
legitiboiate  expenses  of  (iterating,  preserving, 
and  maintaining  the  title  and  right  to  the 
possession  of  eald  property,  •  •  *  with 
interest  on  such  amounts  at  the  same  rate." 
Other  stipulations  of  this  agreement  are 
these:  That  Blling,  if  he  worked  the  pn^r- 
ty,  must  do  so  "In  miner-like  fashion  and  in 
a  manner  conducive  to  the  best  intere^  of 
all  the  parties  to  the  contract";  that  any 
profits  derived  from  such  oi)erationa  "shall 
be  credited"  on  the  sum  fixed  as  the  repur- 
chase  price  (viz.  $93,494.62);  that  the  costs 
of  improvement  and  operation  "shall  be  a 
charge  agalnst'the  property  and  shall  bear  in- 
terest at  the  rate  of  10  per  c^t  per  annum" 
that  EUlng  "shall  keep  a  just,  true,  and  ac- 
curate account"  of  his  receipts  from  and  ex- 
penditures rm  b^alf  of  the  property;  that 
"either  party  to  this  contract  may  negotiate 
a  saltf*  of  the  property,  "but  no  sale  can  be 
made  by  either  •  •  •  without  the  con- 
sent of  the  other  party  in  writing" ;  that  if 
Elllng  "shall  negotiate  a  sale  *  *  *  he 
shall  receive  one-third  •  •  •  of  the  pro- 
ceeds over  and  above  the  sum  of  $93,404.62, 
with  interest,  •  •  •  costs,  and  expendi- 
tures," hut  if  Fine  and  Fankey  should  nego- 
tiate a  sale,  ESUng  "is  to  receive  nothing" 
over  and  above  said  sum,  with  interest,  costs, 
and  expenses ;  that  EUlng  must  maintain  and 
defend  the  title  and  possession  of  said  prop- 
erty against  all  persons  and  protect  it  from 
waste  or  destruction;  and  that  Fine  and 
Pankey,  or  Mtber  of  them,  shall  have  the 
right  "at  any  time  and  at  all  reasonable 
times  to  enter  upon  the  premises  for  the  pur- 
poses of  examination  and  inspection."  EU- 
lng went  Into  possession  Immediately,  and 
from  that  time  remained  in  the  sole  and  ex- 
clusive possession  of  the  property,  working 
and  developing  It  nntil  his  death  in  Novem- 
ber, 1000.  Thereafter  the  execntors  of  his 
will  cwitlnaed  to  possess,  (q;)erate,  and  devel- 
op  the  pn^ierty,  until  by  decree  of  the  district 
court  of  Hadison  county  It  was  fonnaUy  dla- 
tribated  to  the  plalntifTs  as  hdrs  at  law  and 
devisees  of  Henry  EQing,  since  which  time 
the  plalntlflb  have  possessed,  operated,  and 
developed  the  same:  During  the  period  elaps- 
ing since  January  28, 1895,  said  Henry  Elling, 
his  executors,  and  these  plalntlf&s  have  paid 
all  taxes  levied  against  said  property,  have 


made  large  espudltans  In  mining,  develt^ 
ing,  and  InqtrovlBg  the  same,  sodi  expendi- 
tures ovw  and  above  all  secelpts  derived 
ther^om  uumntlng  In  1890  to  $S2,^.93. 
whi<ii,  with  the  pordiase  prioe,  made  a  total 
of  $146,122.55  and  all  this  without  accountiiUE 
to  any  <Hie.  Meanwhile,  and  on  February  21, 
1896,  there  was  issued  to  Henry  EUlng,  and 
on  March  23,  189^  by  Um  recorded,  a  pat- 
ent from  the  United  States  granting  the  East- 
on  group  in  fee  ^ple  to  him.  The  value  of 
this  property  was  always  speculative  and 
fluctuating  in  character,  never  demonstrably 
greater  than  ffi^494.62.  With  fuU  knowl- 
edge of  all  that  had  beea  or  was  bdng  done. 
Fine  and  Pankey  stood  by  demanding  no  ac- 
counting, questioning  no  act,  ofTertng  no  re- 
payment, nor,  save  some  veibal  declarations 
to  strangers  made  by  Fine  shortly  before  the 
plaintiffs  brought  this  suit  in  February,  1913. 
bad  he  or  Fankey  asserted  any  claim  to  the 
property,  and  Fankey  does  not  now  assert 
any  sudi  claim.  Fine's  contentlcm,  as  set 
forth  In  his  counterclaim,  Is  that  the  trans- 
action whereby  Elllng  became  possessed  of 
the  property  in  question  was  intended  as  se- 
curity for  the  repayment'  of  the  indebtedness 
then  due  ftom  Fine  and  Pankey  as  above 
mentioned,  and  that  said  transaction  there- 
fore amounts  to  a  mortgage,  fnnn  which  he 
oo«;ht  now  to  be  permitted  to  redeem  by  pay- 
ing such  sum  as  may,  after  accounting  by 
the  plaintiffs,  be  found  to  be  still  due.  The 
trial  court,  though  requested  by  both  sides  to 
find  upon  this  contention,  failed  to  do  so 
specifically,  but  held  that  Fine  Is  barred  by 
laches  from  making  this  claim  or  asserting 
any  rl^t  to  or  Interest  in  the  property,  and 
also  that  his  "cause  of  action  set  up  in  his 
counterclaim  herein  Is  barred  by  the  provi- 
sions of  the  stfitute  of  UmltaticHis  of  this 
state"  As  the  result  plaintiffs  were  adjudg- 
ed to  be  the  absolute  owners  of  the  prc^terty 
and  their  title  to  the  same  was  quieted  as 
against  Fine.  Hence  these  appeals. 

[1-4]  We  may  premise  at  the  outset  that* 
if  upon  the  face  of  the  Instruments  the  trans- 
action, made  up  of  the  deed  and  contract, 
clearly  amounts  to  a  mortgage,  the  judgment 
Is  wroDg;  foe,  "once  a  mortgage  always  a 
mortgage,"  plalndils  had  no  title,  and  could 
get  none  by  the  failure  of  Fine  to  assert  what 
was  obvious  on  an  in^;»ection  at  the  record. 
But  such  Is  not,  upon  its  face,  the  effect  of 
the  transaction.  The  deed  Is  absolute  and 
conveys  27  separate  lodes  and  miU  sites. 
The  contract  bears  date  two  days  later  than 
the  deed,  and  BlUng's  wife  joined  in  its  exe- 
cution. Of  the  27  lodes  and  mill  sites  it  oot- 
ers  and  agrees  to  reconvey  only  the  10  Gtun- 
prised  In  the  so-caUed  Easton  group.  It  con- 
tains no  reference  to  a  loan,  no  mentUm  of 
any  Indebtedness,  no  oigagemeat  hf  Ftaie 
and  Pankey  to  pay  or  do  anything,  slthmi^ 
some  of  Its  provisions,  mdb.  as  those  men* 
tloned  atmv^  are  nmsrkable;  they  are  not 
necessarily  inconsistent  with  Its  expressed 
puipose  to  oonfer  upon  Una  and  Fftnkegr  an 
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optl<«i  to  re^wnSxaae  property  theretofore 
etmveyed  by  them  abeirtntely  to  EHUnc.  Prl' 
ma  £acie  the  traotactlOD  wa»  a  sale  to  Ell- 
Ing  with  an  optim  to  Fine  and  Pankey  to  re- 
Erar^aa&  Gaaaut  t.  Bogk*  7  iSoat  586,  19 
Pac.  281*  1  I<.  B.  A.  240i  To  Teadi  the  con- 
clndtxa  that  It  was  intended  as  a  nufftsage, 
resort  to  extr^ule  evidence  was  neoeasary. 
This  means  that  the  bnrdoi  was  upon  Bine 
(Gassnt  v.  Bo^,  snpra ;  Biley  t.  Blacker,  SI 
Moot.  864,  VS2  Pac  TO8)>  and  that  he  conid 
be  barred  by  laches  from  making  the  oonten- 
tlon  (Blley  Blacker,  sopra ;  Harrlncton  t. 
Butte  A  Siq>eTlor  Oo.,  I4d.,  02  BCont  263, 
270,  157  Pa&  181;  27  Gye.  231). 

[4}  The  tilal  court  hdd  that  he  was  so 
barred,  and  we  can  see  no  reason  for  deny- 
ing this  conclnsloD.  The  time  wlfhln  wbltih 
It  became  the  6utj  of  Fine  to  (diallenge  the 
apparent  effect  of  the  tnnsactloa  commenced 
to  nm  on  Febmary  1, 1890,  when  the  option 
contract  expired,  and  he  became  charged  with 
the  knowledge  that  Elllng  might  thereafter 
treat  the  jHf^eity  as  nnalfectedhy  any  claim. 
From  that  time  until  the  h^rs  of  BUlng  com- 
moioed  this  suit  more  than  18  yeara  elapsed, 
during  Which  Fine  stood  Idly  by  while  Elllng 
tocated  the  property  as  his  own,  spent  money 
upon  it,  paid  the  taxes,  and  died,  while  the  ex- 
ecutors ot  SHUng*s  will  operated  the  property. 
speat  money  fior  Its  ImprorttuKit;  and  paid  the 
taxes  upon  It,  while  the  i^perty  passed 
through  probate  proceedings  and  was  by  de- 
cree formally  distributed  to  Elllng's  heirs, 
and  while  they,  as  such  heirs,  hare  tolerated 
the  property  and  paid  the  taxes  on  It  era* 
since.  Blley  t.  Blacker,  supra,  presented  a 
■imUar  rttuatloo,  concerning  which  we  said: 

"LAchfS,  considered  as  a  bar  independent  of 
the  Bt&tute  of  limitations,  is  a  concept  of  equity; 
k  means  n««Ucen«e  in  the  assertioD  of  a  right ; 
it  is  the  practical  api^cation  of  the  maxim, 
'Equit;  aids  only  the  TigHant;'  and  it  exists 
when  there  has  been  unexplained  delay  of  such 
durati(m  or  character  as  to  render  the  enforce- 
ment of  the  asserted  right  iaeqaitable.  l^ere 
fore  it  bss  often  been  held  by  this  conrt  that: 
While  a  mere  delay  short  of  the  period  of  the 
Btatnte  of  limitations  does  not  m  itself  raise 
the  presumption  of  laches  (Wright  t.  Brooks,  47 
Mont  99,  130  Pac.  968 ;  Parchen  v.  Chessman, 
49  Moot.  326,  142  Pac.  631,  146  Pac.  460,  Ann. 
Cos.  1916A,  681;  Bnindy  v.  Canby,  50  Mont 
464,  148  Pac  816),  yet  'good  faith  and  reason- 
able diligeaoe  only  can  cell  into  activity  the 

Eowers  of  a  court  of  equity,  and,  indepradent- 
I  of  the  period  fixed  by  the  statute  or  limita- 
tions, stale  demands  will  not  be  entertained  or 
relief  granted  to  <Hie  who  hss  slept  opon  his 
rights.  Considerations  of  public  policy  and  the 
difficulty  of  doing  justice  between  tlie  parties 
are  sufficient  to  warrant  a  court  of  equity  in 
refusing  to  institute  an  inreatication  where  the 
l^Ms  of  time  in  the  assertion  of  the  claim  is 
codi  as  to  riiow  inexcusable  neglect  on  the  part 
of  the  plaintiff,  no  matter  how  apparently  just 
Ms  claim  may  be;  and  this  is  particularly  so 
where  the  ric^ticMis  of  the  parties  have  been 
materially  altered  in  the  nKantim&*  Kavanaugh 
T.  Flavin,  3S  Mont.  133,  88  Pac.  7B4;  Streichw 
T.  Murray,  36  Mont  45,  92  Pac.  86;  Brundy  v. 
Canby,  supra.  What  coostitutes  a  saaterial 
change  of  condition  has  been  the  eabject  4^  much 
iodicud  discuadon  and  some  jndleial  dissension ; 
Init,  whatever  doubt  there  ouy  be  as  to  other 


circumstances,  it  never  has  been  questioned,  to 

our  knowledge,  that  the  death  of  one  of  the  par- 
ties to  the  transaction  is  aucb  a  change." 

To  the  same  ^ect,  see  16  Oyc  163,  164, 
and  cases  cited. 

[S]  Hie  only  explanation  Fine  offers  for 
his  delay  Is  lack  of  funds;  he  "didn't  want 
to  start  anything"  until  satisfied  of  his  abil- 
ity 'to  go  through  with  it"  However  ap- 
pn^Mlate  this  stand  may  be,  considered  as 
business  strategy,  It  has  no  virtue  In  the 
Add  of  equity  where  Fabian  tactics  are  al- 
ways dangerous.  Especially  futile  must  It 
be  to  avoid  the  efCect  of  inaction  so  pro- 
longed as  here,  when  there  were  things  he 
could  have  done,  such  as  to  proclaim  his 
position,  to  demand  an  accounting,  to  pro-, 
test  against  expenditures  he  now  seons  to 
question,  which  required  no  outlay  whatever. 
Under  the  clrcumstancei  here  ^own,  Uudc 
of  fands  la  no  excuse  (16  Cyc  169,  and  cases 
cited;  Leggett  v.  Standard  Oil  Co.,  149  U. 
S.  287,  13  Sup.  Ct.  902,  37  I*  Ed.  737;  Hay- 
ward  v.  National  Bank,  96  U.  S.  611,  24  L. 
Ed.  855;  Carter  v.  Mayor  of  Chattanooga 
rrenn.  Ch.  App.]  48  S.  W.  117;  Bower  v. 
Stein,  177  Fed.  673,  101  C.  O.  A.  299),  and 
the  court  was  clearly  right  In  applying  Ihe 
doctrine  of  laches  (Riley  v.  Blacker,  supra; 
Maheti  v.  FarweU,  97  lU.  56;  Sdiraddd  v. 
Albright,  03  Mo.  42,  5  8.  W.  807;  Turner  v. 
Llttlefi^d.  46  111.  App.  160 ;  Broaddni^  Heirs 
V.  Potts,  140  Ey.  583,  131  S.  W.  610;  Blllott 
T.  Bunce,  10  Ca.\.  App.  741,  103  Pac.  897; 
Ooree  v.  Clements,  94  Ala.  337, 10  South.  906; 
GhatHoan  v.  Bank  of  California,  97  CaL  165, 
31  Paa  806;  MelUsh  v.  Robertson,  25  Yt 
603;  Barter  v.  Twotalg,  158  U.  S.  448,  15 
Sup.  Ct  883,  39  L.  Ed.  1049;  Balrd  v.  Balrd. 
48  Colo.  506,  111  Pac.  70;  Fitch  v.  MiUer. 
200  111.  170,  66  N.  B.  660;  Landrum  t.  Bank 
et  al..  63  Mo.  48). 

[t]  If,  then.  Fine  was  birred  by  his  laches 
from  raising  the  question  of  mortgage  or  no 
mortgage,  the  court  below  was  Jnstlfled  in 
falling  to  specifically  And  upon  the  subject; 
Indeed,  such  a  finding  would  have  been  a 
pure  gratuity.  We  may  reonarfc,  however, 
that  If,  as  respondents  Insist  with  some  rea- 
son, a  fair  Inference  from  the  language  of 
the  findings  made  Is  that  the  transaction  was 
In  fact  what  It  appears  to  be,  via.  a  deed 
abst^te  with  an  tuition  to  nqmrcdiaae,  we 
dwuld  not  be  Inclined  to  distnrb  that  condn- 
slon,  because  we  cannot  say  from  a  careful 
reading  of  this  record  that  the  ©yldwice  clear- 
ly ^iqiwnderates  against  It 

Appellant  assails  with  mucb  forea  the 
finding  tbat  Fine's  cause  o<  action  as  set 
forth  In  his  counterclaim  "la  barred  by  the 
provlskns  of  the.  statute  of  limitations  of  this 
state."  This  finding  Is  rather  vaguer  since  It 
does  not  indicate  what  jnrovisioDs  of  the  stat- 
ute ot  Umltati<»]s  are  held  to  be  a  bar,  and 
It  may  be  'that  aiv^lant's  critldnns  are 
sound;  but  if  the  appelant  Is  barred  by 
laches,  and  that  conclusion  is  euffldent,  as 
it  clearly  Is,  to  sustain  the  Judgmoit,  the 
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qneittton  of  limitations  becomes  of  no  im- 
portance. 

The  other  matters  asBlgned  as  error  could 
not  command  a  reTeraal,  and  therefore  will 
not  be  further  considered. 

The  judgment  and  order  appealed  from  are 

affirmed. 

BRANTLY,  a  J.,  and  HOLLOWAT, 
concnr. 


USB  ec  aL  r.  COIiQUHOlJN.   (S.  F.  7248.) 
(Supreme  Court  of  CaUfomia.  April  20,  1917.) 
jDDOirenT  «=»48(N0)  —  Suit  to  8n  Asm— 

Ck)  MP  LAI  NT. 
The  complaint  to  set  aside  a  judgment  aa 
obtained  by  fraud  and  without  process  must 
show  a  defense  on  the  merits,  and  ability  to 
present  proof  thereof. 

(Rd.  Notfc— For  other  eases,  see  Jndgmmt, 
Cent.  Die  I  885.1 

Department  1.  Appeal  from  Superior 
Court,  City  uid  County  of  San  Francisco; 
Prank  J.  Mnrasky,  Jadg& 

ActiiKi  by  Hairy  E.  Lee  and.  another 
against  W.  W.  Colqohonn.  From  an  adverse 
Judgment,  platnttffs  appeaL  Affirmed. 

H.  Clayberg,  dark  Clement,  and  Clay- 
berg  &  Whltmore,  all  of  San  Francisco^  for 
appellants.  Walter  Slack  and  Joseph  K 
Bntdilnscot,  both  of  San  Francisco,  for  » 
QWndent. 

SIX)SS,  J.  The  iHaintiffs  appeal  from  a 
judgment  entered  against  them  pursuant  to 
an  order  sustaining  a  demurrer  to  ttaetr  first 
amended  complaint 

The  action  was  one  In  equity  to  set  aside 
a  money  judgmmt  obtained  by  the  defradant 
herein  against  the  plaintiffs  aiM  one  Pack, 
indirldually  and  ia  copartners.  It  will  snf- 
flce  for  present  purposes  to  say  that  by  their 
complaint  the  plaintiffs  sought  to  set  up.  as 
grounds  for  equitable  relief,  that  there  had 
not  been  legal  service  of  summons  upon  them, 
and  that  the  judgment  had  been  obtained 
by  fraud.  Without  examining  the  sufficiency 
of  the  averments  relied  on,  we  may  assume 
that  the  plaintiffs  stated  facts  sufficient  to 
support  their  claims  In  these  respects.  But 
the  complaint  was  totally  devoid  of  any 
averment  to  the  effect  that  the  plaintiffs 
herein  ever  had  or  now  have  a  meritorious 
def«iBe  to  the  action  which  resulted  In  the 
Judgment  of  which  tb^  complain,  or  ttiat 
such  judgment  was  not,  in  fact,  just.  Even 
though  a  ju'dgment  may  have  been  obtained 
through  fraud,  or  without  service  of  process, 
a  court  of  equity  will  not  grant  relief  against 
it  in  favor  of  a  party  who  "claims  only  the 
barren  right  of  being  permitted  to  defend 
against  a  claim  to  which  he  had  no  defense." 
(iregory  v.  Ford,  14  Cel.  138,  73  Am.  Dec.  639. 
In  an  action  to  set  aside  a  Judgment  for 
these  grounds,  the  plaintiff  must  show : 


'niiat  be  has  a  defense  to  tte  origina]  action 
upon  tbe  merits,  and  ttiat  he  is  able  to  presait 
to  ths  court  the  evidanca  ooaatitat^  that  de- 
fense. It  is  not  sufficient  to  merely  uUeee  these 
matters  as  ultimate  ffects.  or  to  aver  uiem  in 
the  form  of  an  affidavit  of  merits,  but  the  facts 
themselves  •  •  •  most  l>e  incorporated  into 
bis  complaint,  so  that  the  court  may  detcnnine 
that  if  bis  allegati<ma  are  admitted  by  the  tAHur 
party,  the  plaladff  woold  have  been  entitled  to 
ajnagment  in  his  favor  in  the  <Hlidnal  action." 
Whitney  v.  Keller.  04  Cal.  153,  29  Pac  624,  15 
L.  R.  A.  813,  28  Am.  St.  Rep.  106- 
Th  is  rule  Is  so  well  established  that  we 
oontrat  ourselves  with  referring  to  Bell 
Thompson,  147  Gal.  688,  82  Pac.  327,  and  to 
the  very  recent  case  of  Uataon  t.  Batto,  161 
Pac;  1144,  where  many  of  the  earlier  deci- 
sions are  dted. 

TbB  donurrer  was  therefore  properly  sus- 
tained upon  the  ground  of  want  of  facta  suf- 
ficient to  constitute  a  cause  of  action,  with- 
out regard  to  the  validity  of  any  ot  the  other 
groniAls  spedfled.  Plaintiffs  do  not  complain 
of  the  court's  failure  to  grant  them  leave  to 
amoid,  nor  do  they  intimate  that  they  oould 
have  amended  their  complaint  so  as  to  obrt- 
ate  the  d^ect 
The  judgment  is  affirmed. 

We  concur:   SHAW,  J.;  LAWLOB,  S. 


KINARD  V.  JORDA17  et  aL   (S.  F.  7287.) 
(Supreme  Court  of  California.   April  23,  1017.) 

1.  DrsuzssAL  AND  Nonsuit  <$=>dO{3)  —  Fail- 

URE  TO  PsOSECUTB^BrFBCT  OF  APPEAL. 

Code  Civ.  Proc.  f  583,  providing  for  dis- 
missal when  plaintiff  fails  ror  mmre  Uiau  two 
years  after  answer  filed  to  bring  the  action  to 
trial,  is  not  operative  hi  a  case  where  an  appeal 
has  been  taken  from  a  jndgment,  altboogh  pend- 
ing rach  appeal  the  trial  court  attraipted  to 
vacate  the  jndgment  fw  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Dismisul  and 
Nonsuit,  Gent  IHg.  |  1^] 

2.  Appeal  and  Bbbob  «3>439— Effbct  or  Af* 
PEAL— PowBB  or  Trial  Cocbt. 

Ad  appeal  taken  by  defendants  removed  the 
case  from  the  jurisdictioa  ot  the  trial  court,  ao 
that  it  had  no  power  to  set  asida  tbe  judgment 
pending  the  appeaL 

[ICd.  Note.— For  otbet  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  2197.] 

Department  1.  Ai^>eal  fnnn  Superlw 
Court,  Cl^  and  Oounty  of  San  Frandaoo; 
George  A.  Sturtevant,  Judge. 

Action  by  C.  E.  Klnard  against  William  H. 
Jordan  and  oth«:s.  From  a  Judgment  dis- 
missing the  action,  plaintiff  appeals.  Re- 
versed. 

G.  EL  Klnard,  In  pro.  per.  Crlttendoa 
TtaomtMi,  ot  San  BYandaco,  fUr  reepooiiexaa. 

SHAW,  J.  This  is  an  appeal  from  a  final 
order  or  judgment  dismissing  the  action. 
The  order  dismissing  the  action  was  made 
on  September  14,  1914,  in  pursuance  of  a 
motion  by  the  def^idants,  under  section  58& 
of  the  Code  ot  GMl  Procedure^  to  dismiss 
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the  actum,  because  tbe  plaintiff  had  failed 
for  mom  than  two  years  after  answer  filed 
to  bring  the  action  to  triaL  A  brl^  history 
of  the  case  is  necessary  to  expli^  tb» 
groQuds  of  the  appeal. 

The  action  was  began  on  March  24,  1906. 
Prior  to  1909  a  Judgment  of  dismissal  was 
entered,  because  of  the  failure  of  the  ^alnUff 
to  file  an  amended  cranplfdnt  In  accordance 
with  the  orders  of  the  court  The  plalntUf 
appealed  and  the  Judgment  was  rereraed  on 
March  11, 1909,  the  decision  holding  that  the 
original  complaint  stated  a  cause  of  action 
for  the  Bpedflc  prafbnnance  of  a  contract  1^ 
HnnUngton,  one  of  the  defendants,  to  bans- 
fer  to  the  plalntUTa  assignor  certain  shares 
of  corporate  stodc,  the  other  defendants  be- 
ing, made  parties  solely  because  they  were 
tm8tees=f<»:  Huntington  or  as^gnees  with 
notice.  Klnard  t.  Jordan,  10  Cal.  App.  219, 
101  Pac  696.  Thereafter  the  defendants,  ex- 
cept Huntington,  filed  an  amended  answer  to 
the  complaint.  Hunttogton  failed  to  answer. 
On  Octobef  24,  1911.  the  trial  of  the  case 
was  set  for  December  12,  1911.  On  Decem- 
ber 12th  it  was  continued  for  trial  until  De- 
cember 15,  1911.  Notwithstanding  these  or- 
ders, a  Judgment  was  rendered  on  November 
8,  1911,  purporting  to  be  a  Judgment  in  fa- 
vor of  the  plaintiff  against  all  of  the  defend- 
ants, including  HuntlugtCHi,  his  default  bar- 
ing been  previously  entered.  From  this  judg- 
ment  an  appeal  was  taken  by  Huntington  on 
December  14,  1911,  and  a  Borate  appeal 
was  taken  by  the  other  d^endants  on  Decem- 
ber 16,  1911.  No  transcript  was  filed  by  the 
defendants  on  the  last-meDtloned  appeal,  and 
that  ai^ieal  Is  still  pending.  On  the  separate 
appeal  of  Hnntlngton  the  Judgment,  as 
against  him,  was  reversed.  This  decision 
was  rendered  on  Mardi  9,  1914.  Klnard  v. 
Jordan,  167  Cal.  333,  139  Pac.  797.  We  pro- 
ceed to  consider  the  Judgment  ot  dismissal 
made  on  Septonber  14, 1914. 

[1]  The  portion  of  section  583  relied  on 
provides  that  the  court  may  In  its  discretion 
dismiss  an  action  for  want  of  prosecution, 
on  motlMi  of  the  defendant,  If  the  plaintiff 
"has  fftiled  for  two  years  after  answer  filed 
to  bring  such  actl<»  to  trial."  The  answer 
of  the  d^epdants,  other  than  HuntalDgton, 
was  filed  before  the  rendition  of  the  Judg- 
ment of  November  S,  1911.  That  Judgment, 
however  erroneous  it  may  be,  purported  to 
determine  the  case.  The  aforesaid  appeals 
taken  therefrom  suspended  all  power  of  the 
court  below  to  proceed,  and  ne<%ssarily  took 
the  case  out  of  the  <^>eratlon  of  section  683 
while  the  appeals  remained  pending.  The 
motion  to  dismiss  was  made  within  less  than 
six  months  after  the  decision  on  the  appeal 
of  Huntington  became  final.  With  respect 
to  the  other  defendants  their  appeal  is  stlU 
pending,  and  no  proceedings  could  be  had 
looking  toward  the  trial  as  to  them  until 
that  appeal  was  disposed  of.    If  nothing 


more  an)eared  it  is  clear  that  the  moti«i  to 
dismiss  was  not  well  taken. 

The  motion  purports  to  be  made  1^  all  the 
defmdants,  Including  Huntington.  So  tar  as 
he  is  concerned,  it  Is  dearly  erroneous.  He 
has  naver  filed  an  answer,  and  his  de&nlt 
was  altered  for  not  answering.  The  Judg- 
ment against  him  was  reversed,  but  the  de- 
fault still  stands.  0^  reversal  ms  based 
on  grounds  which  do  not  affect  the  validity 
of  the  d^ult  As  to  him,  the  ground  cm 
which  the  motion  was  made  did  not  exist. 
The  other  de^danta  insist  that  the  mdet 
was  propeily  made  hecause  ot  proiieedlngs 
in  the  court  below  after  they  had  appealed 
from  the  Judgment  of  November  ^  1911, 
agalmt  them.  Tlie  record  aOiows  that  a  few 
weeks  aft«:  the  filing  ot  their  notice  of  ap- 
pieal  from  the  Judgment  ot  November  8, 1911, 
the  fallowing  order  was  made: 

"Tn  this  ease  upon  the  courfa  own  motion, 
plaintiff  in  person,  and  counsel  for  defendants 
coQScnting  thereto:  It  is  hereb?  ordered  that 
the  Judgment  heretofore  entered  in  favor  of  the 
plaintiff  and  acaiost  the  defendants,  other  than 
the  defendant  F.  A.  Huntington,  be  and  the  same 
ia  herd>y  set  aside." 

[2]  The  claim  is  that  this  order  vacated 
the  Judgment  which  was  the  subject  of  the 
appeal  previously  taken,  set  the  case  at 
large,  and  made  It  the  duty  ot  the  plaintiff 
to  proceed  with  due  diligence  to  bring  the 
case  to  trtaL  Hie  appeal  taken  by  these 
defendants  renoved  the  case  from  the  Juris- 
diction oi  the  superior  court.  It  was  no 
longer  pending  therdln  for  the  purpose  of 
amending  tlie  Judgment  oe*  of  vacating  It  tor 
errors  aj^rent  on  the  face  of  the  record. 
The  consent  of  the  parties  could  not  reinvest 
the  court  with  Jurisdiction  of  that  subject- 
matter.  The  lower  court,  therefore,  had  no 
power  to  make  the  order,  and  it  must  be 
deemed  a  nullity.  Parkslde,  etc,  Gow  v.  Mac- 
Donald.  167  Gal.  346, 139  Pac.  806;  Stewart 
V.  Taylor,  68  Oal.  6,  8  Paa  60S^  It  follows 
that  the  Judgmmt  was  not  vacated,  the  ap- 
peal is  still  pending,  the  Order  did  not  re- 
vive the  duty  ot  the  i^Intlff  to  bring  the 
case  to  trial,  and  did  not  again  set  in  motion 
the  time  prescribed  by  sectltm  583. 

The  Judgment  (tf  dismissal  is  reversed. 

We  ctmcnr:   SLOSS,  J.;  LAWLOR,  J. 


SANTA  BARBARA  OOUNTT  v.  MORE  et  bL 

(L.  A.  3756.) 
(Supreme  Court  of  Olifornia.   AprU  23,  1917.) 

1.  HiGHWATs  ^=»83  —  Abutting  Ownebs  — 

Destrotino  Tbbeb. 
The  abutting  owner  is  deprived  of  right  to 
destroy  shade  and  ornamental  trees  on  the  side 
of  a  highway,  though  planted  by  him,  and  though 
he  owns  the  fee  to  the  center  of  the  road  by 
Pol.  Code,  §8  2633,  2742,  4041,  anbd.  30,  Code 
Civ.  Froc.  S  733,  and  St  1909,  p.  1129,  regula- 
tory thereof. 

[Ed.  Note.— For  other  caaes,  see  Hifi^ways, 
Cent.  Dig.  S8  292,  293.] 
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2.  OoffBTiTcnoirAt.  Law  «s»292  —  Hiohwatb 
i&=>83  —  Taking  Propibtt  Without  Dtm 
Pbocess. 

Statutes  regulatory  of  when  and  under  what 
circuiDstances  trees  on  a  highway  subservinR 
useful  as  well  as  ornamental  pnrpoHes  may  be 
destroyed  do  Bot  take  property  of  the  abuttiiis 
owner  without  due  process. 

[Dd.  Note.— For  other  casea,  see  Constitatioiial 
Law,  Cent.  Dig.  f  807:  Highways,  Cent  Dig. 
H  292,  293.] 

3.  Woods  and  FoBBara  «=>11  —  Pbnaltibb  — 

Recovebt. 

The  penalty  of  $100  per  tree  for  maliciously 
destn^lng  shade  trees  on  a  highway  may  not 
be  recovered  under  a  complaint  merely  alleging 

damages. 

Deiurtment  1.  Appeal  from  Superior 
Court,  Santa  Barbara  Coonty;  Geo.  B. 
CSiurch,  Judge. 

Action  by  tbe  Couu^  of  Santa  Barbara 
against  J<^  F.  More  and  otbera.  From  tbe 
judgment,  both  parties  ai^>eaL  Affirmed. 

EL  W.  Sqvler  and  Fred  H.  Sdianw,  both 
of  Santa  Barbara,  tor  plaintiff.  Wm.  G. 
Griffltti,  of  Santa  Barbara,  ftw  dgfendanta; 

PVS&  CURIAM.  HoUlster  aTenne  la  the 
principal  bichway  leading  from  the  dty  of 
Santa  Barbara  In  the  county  of  0ie  same 
nam^  to  the  west  and  north.  D^endant 
John  F.  More  owns  a  40(Micre  tract  of  land 
fronting  on  tbe  southerly  line  of  this  high- 
way. The  highway  boundaries  are  and  for 
long  have  been  defined  by  substantial  fences 
on  either  idde.  More  than  20  years  ago,  More 
planted  omamoital  trees  along  this  bli^way 
betwera  the  roadway  proper  and  his  fence. 
He  owns  the  fee  of  the  land  to  the  centra 
line  of  the  hU^way.  These  trees  are  native 
black  walnuts,  poplars,  silver  leaf  maples, 
and  catalpas.  Tbey  have  grown  to  be  from 
1  foot  to  8  feet  In  dlametra,  and  some  of 
them  have  reached  a  h^ht  of  70  feet  They 
afforded  with  other  trees  a  shaded  aveQuc, 
declared  to  be  one  of  the  most  beautiful  In 
the  state.  While  these  trees  were  thus  grow- 
ing, d^endant  More  planted  English  walnuts 
upon  his  MO  acres.  The  row  or  rows  near- 
est to  the  ornamental  trees  upon  the  highway 
suffered  from  their  proximity  to  them.  Some 
of  the  ornamental  trees  thrust  out  lateral 
roots  to  a  distance  equal  to  th^  hdght 
Suckers  sprang  up  from  these  roots,  the  aoU 
was  ImpoTerlahed,  the  moisture  from  It  with- 
drawn, and  the  walnuts  on  these  nearby 
trees  were  of  infwlor  size  and  quality.  De- 
fendant More  upon  more  than  we  occasion 
sou^t  permission  of  tbe  suparriaors  of  the 
county  to  destroy  these  ornamental  trees,  of- 
fering to  substitute  therefor  some  kind  of 
tree,  mentioning  palm  trees,  wblcb  thrust 
down  a  deep  tap  root  and  which  would  not 
send  out  lateral  roots  to  the  injury  of  his 
nat  orchard.  The  board  of  supervlscu^  of 
Santa  Barbara  county  d^yed  action  upon 
tSieoe  petitions  or  requests,  and  tbey  were 
withdrawn.  Then,  on  the  -ll^  day  of  April, 
IBll,  the  defendant  cat  down  and  destroyed 


six  of  these  trees  upon  tbe  highway  In  front 
of  his  land.  He  was  notified  by  the  district 
attorney  of  the  county  to  cease  this  work  of 
destruction,  and  he  promised  to  do  so,  bat  a 
few  days  thereafter  on  Sunday.  In  violation 
of  bis  promise,  he  employed  a  force  of  men 
in  an  effort  to  destroy  all  of  the  trees  before 
be  could  be  restrained  from  so  doing  by  pro- 
cess of  law.  Twenty  more  trees  were  thus 
destroyed  before  the  work  was  arrested  by 
the  authorities,  hereupon  tbe  county  of 
Santa  Barbara  brought  this  action,  setting 
fortb  these  mattras,  averring  that  the  de- 
struction was  malldously  done,  and  that  the 
damage  wrought  by  It  was  $2,600.  PlaintUT 
prayed  for  an  injunction  and  for  a  monetary 
Judgment  In  tbe  sum  of  $2,600.  For  answer, 
tbe  defendant  John  F.  More  assumed  all  re- 
sponsibility, asserted  his  ownership  In  the 
land,  admitted  the  destruction  of  the  trees, 
denied  that  they  were  willfully  or  unlawful- 
ly or  malldously  destroyed,  and  asserted  a 
right  In  bim  so  to  destroy  them  virtue  of 
his  ownership  of  the  fee  of  the  highway,  set- 
ting forth  In  this  connection  tbe  injury  to 
bis  walnut  orchard  as  above  outlined.  Tbe 
court's  findings  of  fact  were  in  accord  with 
tbe  foregoing  statement  It  found  that  the 
trees  bad  been  planted  by  defendant  More, 
and  In  their  early  growth  nurtured  by  bim, 
but  that  for  many  years  the  county  bad  exer- 
cised sapervlsion  over  them,  pruning  and  car- 
ing for  them.  It  found  further  that  tbe  trees 
were  the  property  of  the  defendant  John  F. 
More,  "subject  to  the  right  of  the  county  of 
Santa  Barbara  to  preserve  them  as  part  of 
said  highway,  for  the  use  and  benefit  of  the 
public,  and  control  the  cutting  down,'  remov- 
al, or  trimming  of  tbe  same."  It  found  fur- 
ther that  the  trees  "are  large  hands<»ne 
trees,  and  add  greatly  to  the  comfortable  use 
and  enjoyment  of  said  highway  and  the  eco- 
nomical and  convenient  maintenance  of  the 
same."  In  snjHtort  of  this  last  flndli«,  the 
evldoice  was  that  beside  their  esthette  val- 
ue, the  trees  afforded  a  grat^l  shade  to  the 
travder  in  warm  weatha  and  dorlnig  the 
long  period  of  summer  drought,  when  it  was 
necessary  to  sprinkle  the  roadway,  tbe  bet- 
ter to  preswve  it ;  and  that  by  arresting  the 
sweep  of  the  winds,  they  retarded  evapora- 
tion, and  thus  lessened  tbe  arpwiae  of  the 
upkeep  of  the  highway. 

The  only  evidence  which  the  plaintiff  ut- 
tered under  tbe  allei^tlon  of  damage  above 
quoted  was  that  of  the  supervisor  of  the  dls* 
trict,  who  testified  that  he  estimated  the 
damage  to  the  highway  by  the  destructioa  of 
tbe  trees  at  $100  apiece,  "considering  the 
trees  of  that  vainer"  On  croes-examlnation 
be  explained  that  the  basis  of  his  estimate 
was  the  law  which  »acta  a  forfriture  of 
$100  f<H-  tbe  malicious  destmcthxi  of  eadi 
shade  or  ornamental  tree  on  any  highway. 
Pol.  Code,  {  2742.  The  trial  court  granted 
the  injunction  prayed  for.  It  made  no  ape- 
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dflc  flncQiic  JVpoa  ttie  alle^tloD  of  damage, 
but  in  Its  concluBloDS  of  declared  that 
the.  plaintiff  "to  not  entitled  to  recover  In 
this  form  of  action  the  penalty  of  $100  per 
tree  Imposed  hy  the  statute  for  digging  up. 
cutting  down,  or  other  malldoua  Injuring 
or  destroying  shade  or  omamraital  trees  up- 
on the  public  highway." 

From  this  judgment,  croasrappeals  have 
been  taken  by  the  litigants;  by  plaintlffi 
whose  coiitCTtion  is  that  the  court  erred  In 
not  fixing  and  awarding  damages  ha%ln.  In- 
sisting that  it  establisbed  the  maUdqus  de- 
struction which  entitled  the  county  to  recov- 
er the  $100  penalty;  by  the  defendant,  who 
InMsts  that  by  virtue  (rf  the  ownership  ot  the 
fee  of  the  soil,  he  had  the  right  absolute  to 
r^nove  the  trees.  This  latter  contention  first 
demands  conidderation.  It  finds  suKwrt  in 
two  adjudications.  The  first.  Village  of  Iau- 
caatcr  v.  Richardson,  4  Lang.  (N.  I.)  138, 
where  the  Supreme  Court  of  New  York  held 
in  case  of  a  defltmction  similar  to  the  pres- 
ent one  that: 

'^ndependcDtly  of  the  statute,  trees  Btandiufc 
in  the  Htreeta  or  highway,  the  soil  of  which  be- 
long! to  the  adjacent  owners,  are  the  exclusive 
property  of  such  owners,  and  they  may  remove 
them  at  pleasure." 

The  second  of  these  cases  Is  Blgriow  v. 
Whltcomb,  72  N.  H.  473,  67  Atl.  680,  65  L. 
B.  A.  876,  where  the  predae  question  here 
under  consideration  was  presented  for  de- 
termination, the  court  saying  that  the  ques- 
tl(m  b^ore  It  was: 

"Whether,  In-  laying  out  a  highway  under  stat- 
utory authority,  the  public  acquired  a  right  to 
probilHt  the  landowner  from  ranoTlng  the  trees 
standing  in  the  highway  next  to  his  land,  for 
the  purpoee  of  •  ♦  *  shade  and  ornamenta- 
tion. If  the  public  canoot  deprive  the  owner  of 
his  trees  by  using  them  in  constructing  or  re- 

g airing  the  road,  can  tiiey  deprive  him   *   *  * 
■om  cutting  them  down  and  using  them  In  such 
a  manner  aa  he  sees  fit?" 

The  court  held  that  the  public  acquired  no 
such  right,  saying: 

"It  is  no  more  a  deprivation  of  his  property 
right  to  cut  down  his  trees  and  devote  them  to 
tiie  useful  and  necessary  work  of  road  con- 
struction, thau  it  is  to  appropriate  them  stand- 
ing, for  the  purposes  of  shade  and  ornamenta- 
tion. An  ^ective  prohibition  against  one's  nm 
and  enjoyment  of  his  property  in  a  usaal  and 
otherwise  appropriate  manner  deprives  him  of 
faifl  property,  as  mudi  aa  its  actual  taking  or  as- 
portation. •  *  "  *  Whether  the  trees  are  use- 
fuJ  for  shade  and  add  to  the  beauty  of  the  way, 
or  whether  th^  are  only  useful  for  lumber  and 
wood,  cannot  determine  the  question  of  bis  own- 
ership. If  they  are  his  property,  he  is  entitled 
to  the  beneficial  use  of  them,  subject  to  such 
reasonable  regulations  as  the  puMic  use  of  the 
highway  may  require  (citing  authorities)." 

[1 , 2]  It  is  the  unquestioned  rule  of  deci- 
sion in  this  state  that  the  owner  of  the  fee  of 
a  highway  may  exercise  all  such  rights  of 
dominion  over  his  land  thus  subjected  to  the 
easement  as  are  not  Inconsistent  with,  nor 
to  the  detriment  of,  the  easement  Itself. 
Colegrove  Water  Co.  v.  City  of  Hollywood, 
151  Cal.  425,  90  Pac.  1053,  13  L.  R.  A.  (N. 
8.)  904;  Guma^  t.  Northern  California 
1G4  P.-67 


Power  Co.,  160  Cal.  699.  117  Pac.  906.  86 
L.  R.  A.  (N.  S.)  185.  But  the  question  before 
us  cafmot.  be  answered,  mere  references 
to  the  decisions  c£  other  states  without  a 
presentation  ot  t2ie  statute  law  of  this  state 
hearing  upon  the  matter.  When  considera- 
tion is  paid  to  our  statutes.  It  will  be  found 
that  the  Legislature  has  spoken  decisively  on 
the  question.  By  section  2633  of  the  Polit- 
ical Code,  an  owner  or  occupant  of  land  ad- 
joining the  highway  is  empowered  to  plant 
trees  In  and  along  the  highway,  and  whoever 
wlUfnlly  Injures  any  of  these  trees  is  lia- 
ble to  the  owner  or  to  the  occupant  "for  the 
damage  which  la  thereby  sustained."  Sec- 
tion 2742  of  the  same  Code  has  been  cited 
above,  and  it  declares  that: 

"Whoever  digs  up,  cuts  down,  or  otherwise 
maliciously  injures  or  destroys  any  shade  or 
ornameutaJ  tree,  •  «  *  forfeits  one  hundred 
dollars  for  ea<di  ♦  •  •  tree." 

Sedlon  4041.  subdivision  Sd,  of  the  same 
Code  empowers  the  boards  of  siqkervlsora  to 
encourage  under  snch  regulations  as  they 
may  adopt,  "the  planting  and  preservation  of 
shade  and  ornamental  trees  on  the  public 
roads  and  higbwaTs,"  and  authorizes  boards 
of  superrlsors  to  "pay  to  persons  planting 
and  cidtlvating  [such  trees]  for  every  living 
tree  thus  planted,  at  the  age  of  four  years,  a 
sum  not  exceeding  one  dollar."  Section  738 
of  the  Code  of  Civil  Procedure  declares  It  to 
be  a  trespass  to  destroy  any  tree  on  the  land 
of  another  person  or  in  the  street  or  highway 
In  front  of  any  person's  house,  village,  or  dty 
lot  or  cultivated  ground ;  and,  further,  that  ■ 
the  trespasser  is  liable  for  treble  the  amount 
of  damages  which  may  be  assessed.  By  the 
statutes  of  1909  (St  1009,  p.  1129),  the  board 
of  supervisors  of  each  county  Is  empowered 
to  appoint  a  board  of  forestry  "who  shall 
have  exclusive  charge  and  control  of  all 
shade  and  ornamental  trees,  hedges,  lawns, 
shrubs  and  Sowers  growing  or  to  be  grown 
upon  the  public  roads,  highways,  grounds 
•   •    *   within  Its  respective  county." 

These  Code  sections  and  this  statute  clear- 
ly indicate  the  policy  of  the  state  in  regard 
to  this  matter,  and  more  than  that,  form 
the  controlling  substantive  law.  Whatever 
may  be  conceived  to  have  been  the  right  of 
the  property  owner  to  destroy  such  trees 
In  the  absence  of  the  legislation  upon  our 
books,  of  that  right  by  that  legislation  he  is 
absolutely  deprived,  unless  it  can  be  succ^s- 
fully  BfUd  that  In  depriving  him  of  that  right 
the  state  baa  taken  his  property  without  pro- 
ceed of  law.  This  argument  wbldi  seems  to 
have  been  the  baMs  of  the  New  Hampshire 
decision  Is  as  above ,  quoted.  We  do  not 
think,  however,  that  this  contention  can  be 
successfully  maintained.  Admittedly  as  a 
part  of  its  police  power,  the  state  has  the 
right  directly  or  through  its  agencies  to  con- 
trol the  use  of  the  public  highways  for  all 
purposes  subserving  their  uses  as  public 
highways.    These  r^ulatl<«s  may  and  do 
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take  many  phases,  and  unless  so  unreason- 
able as  to  work  an  unlawful  confiscation  of 
property,  they  are  not  subject  to  be  over- 
thrown. That  the  regulations  of  this  state 
aa  above  set  forth  are  not  only  reasonable 
but  often  necessary,  the  acts  of  this  defend- 
'  ant,  which  he  seeks  to  Justify  as  the  exercise 
of  a  legal  right,  are  themselves  sufficient  to 
establish.  Aside  from  any  consideration  of 
the  (esthetic  value  of  such  an  avenue,  though 
this  Is  my  no  means  negligible,  it  Is  shown 
and  found  by  the  evidence,  as  above  Indicat- 
ed, that  these  trees  performed  a  utilitarian 
service.  They  add  to  the  comfort  of  the 
traveler,  and  they  lessen  the  expense  of  road 
maintenance.  Here  then  Is  shown  abundant 
reason  for  the  existence  of  our  regulatory 
laws.  The  situation  In  brief  Is  simply  thla : 
That  the  owner  of  the  fee  of  the  soil  has  a 
limited,  not  an  unlimited,  right  of  property 
In  the  trees.  The  public  upon  the  other  hand 
has  Its  limited,  and  not  imlimited.  property 
right  in  the  trees.  If  their  destructlou  is 
countenanced  or  ordered  by  the  authoritiea, 
the  wood  of  the  felled  trees  unquestionably 
belongs  to  the  owner  of  the  fee,  so  as  to  the 
fruit  or  nuts  upon  fruit  or  nut  bearing  trees. 
But,  upon  the  other  hand,  being  and  grow- 
ing upon  the  public  highway  and  8ab«erving 
useful  as  well  as  ornamental  purposes.  It  is 
for  the  authorities  to  say  when  and  under 
what  circumstances  they  may  be  destroyed. 
It  would  be  safe  to  rest  this  upon  the  plain 
laognage  of  our  statute,  but  authority  to  the 
same  ^ect  Is  not  lacking,  and  for  It  refers 
ence  may  be  made  to  2  Dillon's  Municipal 
Corporations  (6th  Ed.)  }  721;  State  v.  Mer- 
rill, 37  Me.  320 ;  Baker  t.  Town  of  Normal, 
81  lU.  108;  Donahue  t.  Eeyattme  Gas  Co., 
181  V.  T.  313,  73  N.  E.  1108,  70  L.  B.  A.  761, 
106  Am.  St  Rep.  549 ;  Sherman  v.  Butcher, 
72  N.  J.  Law.  63.  60  Atl.  336.  It  fbUows 
herefrom  that  the  defendant's  appeal  must 
be  denied,  and  the  Judgment  appealed  from 
affirmed. 

The  nature  of  plalntilTs  appeal  has  been 
Indicated.  Herein  i4>pellant  complains  that 
the  court  refused  to  award  It  the  forfeiture 
cont«npIated  by  section  2742. 

[S]  It  la  unquestltHiBbly  true  that  equi- 
ty under  proper  pleading  and  proof,  will 
award  damages  where  such  are  necessary  to 
give  adequate  and  complete  relief.  Such 
damages,  so  far  as  the  pleadings  are  oon- 
cemed,  were  alleged,  but  the  proof  to  sup- 
port those  damages  was  merely  evidence  that 
the  coun^  was  seeking  to  exact  In  the  name 
of  damage^  a  penalty  prescribed,  whldi  pen- 
alty has  no  bearing  whatsoever  upon  tbe  ac- 
tual damage  sustained.  It  would  be  the 
same  paialty  of  one  hundred  dollars  whether 
the  tree  destroyed  was  a  twig  of  a  year's 
growth,  or  a  monarch  of  the  centuries.  Up- 
on the  other  band,  If  It  be  said  that  plaintiff 
Is  seeking  to  recover  this  penalty  In^Mued 
by  law,  then,  without  regard  to  the  question 


as  to  whether  or  not  under  proper  pleading 
the  penalty  would  be  recoverable  In  this  ac- 
tion, it  la  sufficient  to  say  that  the  complaint 
contains  no  proper  averments  looking  to  the 
enforcement  of  such  a  penalty.  Ghlptnan  et 
al.  T.  Emeric,  5  Cal.  239. 

It  follows  herefrom  that  the  trial  court 
ruled  correctly  In  refusing  to  allow  damages, 
and  upon  plalntUTs  appeal,  the  judgment  Is 
affirmed. 


HEFNER  V.  SEALET  et  aL    (Sac  2319.) 
(Supreme  Court  of  California.   April  26,  1017.) 

1.  Deids  ^56(2)— Delivebt— Intent. 

Delivery  of  a  deed  is  not  effected  by  mere 
manual  traditltHi  thereof,  unless  aeoompanied 
with  intent  that  the  deed  shall  become  oper- 
ative as  such:  that  Is,  tiiat  it  shall  presently 
pass  title  witDout  reocrration  (tf  any  right 
revocation  or  recalL 

[Ed.  Note.— For  oQier  cases,  see  Deeds.  Cent. 
Dig.  8  118.] 

2.  Deeds  «=>66  —  Dblivxbt  —  Intent  — 
Question  of  Fact. 

Whether  the  requisite  intent  tor  delivery  of 
a  deed  existed  is  a  question  of  fact  for  the  trial 
court  OP  jury. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Oent. 
Dig.  K  127,  633.] 

3.  Deeds  «=9206(1)— Dbutkbt— BmrnomrcT 

or  EVIDSNCB. 

ETvidence  held  to  support  a  finding  of  deliv- 
ery of  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  625,  680.] 

4.  Deeds  «=»50(2)—DELrvEBT— Intent. 

Th&t  the  grantor  stated  that  her  purpose 
was  to  avoid  the  necessity  of  administratiiHi  is 
not  necessarily  inoanslstent  with  an  intent  to 
presently  and  irrevocably  pass  tiUe. 
[Ed.  Note.— For  other  cases,  see  Dee^  Cent. 

Dig-  i  iia] 

5.  New  Tbial  «=3l50(4)— Nbwlt  Discovkbed 

EVIDEKCB— DlUQENCE. 

Affidavits  presented  with  motion  for  new 
trial  are  not  entitled  to  we^ht  on  appeal  from 
denial  ot  new  trial,  no  showing  being  made  that 
the  evidence  embodied  In  them  could  not  with 
reasonable  diligence  have  been  produced  at  tbe 
trial. 

[Ed.  Note.— For  other  cases,  sea  New  Trial, 
Cent.  Dig.  S  310.] 

/  Department  1.  Appeal  from  Superior 
Court,  Butte  County;  H.  D.  Gregory,  Judge. 

Action  by  Fred  E.  Hefner,  admlnistmtor 
of  Mary  Sealey,  against  Ada  M.  Sealey  and 
others.  From  an  adverse  Judgment  and  or- 
der, plaintiff  ai^eala.  Affirmed. 

George  F.  Joues,  of  Orovllle,  for  appellant 
Carltrai  Gray,  of  Orovllle,  tor  nsptmAetita. 

SLOSS,  J.  '  The  administrator  of  the  estate 
of  Mary  Sealey,  deceased,  brought  this  action 
to  quiet  title  to  two  parcels  of  land  In  Butte 
county.  Tbe  plaintiff  and  the  five  defendants 
are  the  surviving  chlldr^  and  the  heirs  at 
law  of  Mary  Sealey.  All  of  the  defendants 
except  Ida  M.  Sealey  defaulted,  and  the 
plaintiff  took  Judgment  against  them  as  pray- 
ed.  Ida  Bf.  Sealey  answered,  asawtlng  title 
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under  two  deeOs  from  Maiy  Seal^,  dated 
March  30, 1906.  The  property  In  controversy 
ooDslsted  of  a  lot  In  the  ci^  of  OrovlUe  and 
of  a  tract  of  country  land.  Tbe  flrst  of  the 
deeda  purpcnted  to  cmTey  the  city  lot  and 
fire  acres  of  the  cotintry  land  to  Ida  M. 
Sealey.  The  second  was  a  conveyance  of  the 
remainder  of  the  country  land  to  the  plaintiff 
and  the  five  defendants.  Plaintiff's  intestate 
died  on  July  18,  1910,  and  the  deeds  were 
not  filed  for  record  until  after  her  death. 
The  sole  point  of  controversy  between  plain- 
tiff and  Ida  M.  Sealey,  the  nondefaultlng  de- 
fendant, was  whether  these  deeds  had  been 
delivered.  The  court  found  that  there  had 
been  a  delivery,  and  gave  Judgment  that  de- 
.  f eudant  Ida  M.  Sealey  was  the  owner  In  fee 
of  the  land  described  In  the  flrst  deed,  and 
of  an  undivided  one-sixth  interest  In  the  land 
described  In  tbe  second.  Tbe  plaintiff  ap- 
peals from  this  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

[1,  2]  Tbe  appellant  contends — and  this  is 
the  only  point  made — that  the  evidence  does 
not  support  the  finding  of  delivery.  There  Is 
neither  dispute,  nor  room  for  dispute,  re- 
garding tlie  law  applicable  to  the  situation. 
The  delivery  of  a  deed  is  not  effected  by  a 
mere  manual  tradition  of  the  instrument,  un- 
less the  act  "be  accompanied  with  the  intent 
that  the  deed  shall  become  operative  as 
such"  (Kenney  v.  Parks,  137  Gal.  527,  70  Pat 
556) ;  1.  e.,  that  it  shaU  presently  pass  title, 
without  the  reservation  of  any  right  of  revo- 
cation or  recall  (FoUmer  v.  Bohrer,  158  Cal. 
.755, 112  Pac.  544).  Whether  or  not  the  requi- 
site Intent  existed  Is  a  question  of  fact  for 
the  trial  court  or  Jury.  Moore  v.  Trott,  162 
Cal.  268,  274, 122  Pa&  4^,  and  cases  cited. 

In  the  case  at  bar,  several  witnesses  gave 
testimony  which.  If  believed  by  the  court, 
fully  Buppwted  the  conclusion  that  the  deeds 
had  been  delivered  by  Mary  Sealey  to  lier 
daughter  Ida  with  the  Int^tion  of  then  and 
there  finally  passing  title  to  the  land.  George 
G.  Gardner,  an  attorney  at  law,  testified  that 
be  had  been  summoned  to  Mrs.  Sealey's 
home;  that  she  had  told  him  to  make  two 
deeds,  saying: 

"I  want  the  property  so  that  there  will  be  no 
adminigtration.  I  want  to  divide  the  whole 
thing,  a  sixth  apiece,  with  tbe  exception  of  tiiis 
place  where  we  are  living.  I  want  to  rive  that 
to  Ida.   I  want  her  to  nave  that  for  oerself." 

After  the  deeds  had  been  drawn  pursuant 
to  these  instrucUcais,  Mrs.  Sealey  signed  and 
acknowledged  them ;  whereupon  Gardner 
asked  what  she  wanted  to  do  with  them,  to 
which  abe  rolled:  "I  guess  you  had  better 
give  them  to  Ida,  I  guess  you  Just  as  well." 
Thereupon  Gardner  handed  the  deeds  to  tbe 
respondent.  Mrs.  Sealey  stated  at  the  time 
that  she  wanted  to  do  what  was  d(me. 

Ida  M.  Sealey,  the  resp<md^t,  gave  testi- 
mony of  similar  purport.  Frank  Sealey,  one 
of  the  sous  of  tbe  decedent,  testified  that  bis 
mother  had  told  him  "that  she  was  going  to 


give  Ida  the  house  and  lot  here  In  town  and 
also  her  Interest  ta  the  randi" ;  that  after- 
wards Ida  showed  him  the  deeds  that  bad 
been  deUvered  to  her.  Harvey  Sealey,  an- 
other son,  testified  that  bis  mother  had 
spok^  of  deeding  her  property  "so  there  will 
be  no  trouble,"  and  later  she  had  said: 

"I  deeded  what  property  I  have  got  to  you 
folks.  I  deeded  this  house  and  lot  to  Ida,  and 
I  deeded  her  a  portion  of  that  property  down 
there.  *  •  •  There  ia  a  deed  where  yon  will 
all  have  aharw  alike  in  that  ranch  and  won't 
have  no  administration  about  it;  you  will  have 
deeda  for  your  vmpaety." 

Mrs.  Sealey  had  also  toid  faira  tliat  she  had 
delivered  the  deeds  to  Ida. 

[3, 4]  This  testimony  fully  sui^rted  tbe 
finding  of  delivery.  The  fact  that  Mrs. 
Sealey  stated  that  her  purpose  wa0.  to  avoid 
the  necessity  of  administration  is  not  neoes- 
sartly  Inconsistent  with  an  intent  to  present- 
ly and  irrevocably  pass  title;'  niere  are  <dr- 
cnmstances  In  the  case  whltfti  might  hav« 
been  taken  as  Indicating  that  the  testatrix 
had  not  made  the  delivery  coatended  for  by 
the  respondent,  but  liad  merely  1^  tihe  deeds 
In  the  custody  of  a  bank  for  delivery  to  the 
respondent  alter  her  death,  vetoing  In  the 
meanwhile  the  right  to  recall  them.  Bat 
whether  the  transaction  was  of  this  charac- 
ter, or  was  the  one  described  by  the  witnetih 
es  whose  testim<xiy  we  have  quoted,  was  sinv 
ply  a  question  of  fact  for  the  trial  court 
The  evidence  was  conflicting,  and  this  court 
cannot  overturn  the  finding  made  below.  Wo 
cannot  assent  to  the  appellant's  contention 
that  the  testimony  of  Gardner,  of  the  re- 
spondent, and  of  Frank  and  Harvey  Sealey 
was,  either  in  itself,  or  in  the  light  of  the 
other  evidence  in  the  case,  so  incredible  as 
to  warrant  our  saying  that  the  trial  court 
could  not  reasonably  accept  it 

[6]  Certain  affidavits  were  presented  by 
the  plaintiff  In  connection  with  hie  motion 
for  a  new  trial.  These  cannot,  of  course,  be 
considered  on  the  appeal  from  the  judgment 
Nor  is  the  plaintiff  entitled  to  have  any 
weight  attached  to  them  on  tbe  appeal  from 
the  order  denying  a  new  trial,  for  the  reasmi 
that  he 'made  no  showing  that  the  evidence 
eml>odled  In  these  affidavits  could  not,  with 
reasonable  diligence,  have  been  produced  at 
the  trial. 

The  Judgment  and  the  ordar  appealed  from 

are  affirmed. 

We  concur:  SHAW,  J.;  lAWLOR,  J. 


nOBI  T.  AGNBW  et  aL   (Civ.  191L) 

(District  Court  of  Appeal,  EUrst  IMstrict.  Cal- 
ifornia. Feb.  13, 1917.  On  Rehearing,  Mardi 
22,  1917.  Behearing  Denied  by  Suprcsne 
Court  May  21,  1917.) 

1.  Appeal  and  Kbboe  ^1060(4)— Habuliss 
Erhob — Abqumknt  of  Counsel. 
In  action  for  false  imprisonment,  reference 
of  counsel  during  closing  argument  to  defend- 
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Biit*8  failure  to  teMify,  though  imptoper,  waa 
not  prejudicial,  where  the  arrest  was  iltegal,  be- 
in^  without  com^int  or  warrant,  and  the 
suit  was  for  $2S.OOO,  and  the  verdiot  was  for 
$500. 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Krror.  Cent.  Dig.  |  4136.] 

2.  False  IirPBiBoinfENT  ^a>86  —  Bxcbssite 
Dahaqbs. 

In  suit  for  false  imprisonment  lor  $2S,000, 
verdict  of  $500  to  plaintiff,  who  was  arrested 
without  process  or  warrant  and  without  a 
charge,  and  confined,  waa  not  ocesaive. 

[Ed.  Note.— For  crther  cases,  see  False  Im- 
prisonment, Cent.  Dig.  M  HO.  118-115.] 

8.  Tbiai.  «=»260(1)— InraBuonoirB— Bxtbat- 

INO  Inbtbdctions. 
Refusal  of  defendant's  requested  instructions 
covered  b;  the  other  inatructiona  given  is  not 
erroneona. 

[Ed.  Note.— For  other  caaes,  see  IMal.  Cent 
Dig.  1  651.] 

4  Tbial-  ^267(^— iKBiKDonom— Bxquests 

— COSfiECnON.  , 

It  is  not  error  for  the  court  to  so  state 
requested  instructions  as  to  correctly  state  the 
law. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Gent. 
Dig.  S  668.1 

5.  NKW  TBXAL  «!=»104(1}— GEOtJHDS— NBWI.T 
DiBCOVERXD  ETIDENCB  —  OcnCULATIVB  EVI- 
DENCE. 

Whether  new  trial  should  be  granted  or  re- 
fused on  ground  ot  newly  discovered  evidence 
which  Is  cumulative  is  peculiarly  wlUiin  the 
province  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  218.  228.] 

6.  appsal  and  Erkox  «=»981— Scope  of  Ke- 
TiEW— Obdek  Befubing  Kew  Tbial—Evi- 

DENOB. 

To  warrant  reversal  of  order  deuTtng  or 
granting  new  trial  ou  the  ground  of  newlv  dis- 
covered evidence,  the  evidence  must  (uearly 
ahow  an  abuse  of  discretion  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  |  3876.] 

Appeal  from  Superior  Court,  Alameda 
Coonty;  James  G.  Estep,  Judge. 

Action  by  Mrs.  Kosie  Florl  against  L.  F. 
Agnew  and  others.  Judgment  for  plalntlfF, 
and  defendants  appeal.  Affirmed. 

Rehearing  denied  by  Suprenw  Court. 
MBLTIN.  J.,  dissenting. 

James  M.  Koford,  of  Oakland,  for  appel- 
lants Agnew  &  Pullman.  O.  E.  Jackson  and 
John  J.  Earle,  both  of  Oakland,  for  appel- 
lant Petersen.  James  P.  Montgomery,  of 
Oakland,  for  reapmident. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  plaintiff  in  an  action 
for  false  lmprl.sonraent  Instituted  by  her 
against  the  defendants,  who  are  members 
of  the  police  department  of  the  dty  of  Oak- 
land, and  by  whom  the  plaintiff  alleges  she 
was  arrested  and  imprisoned  without  prob- 
able cause  and  without  rightful  authority  of 
law.  The  cause  was  tried  before  a  Jury, 
which  returned  a  verdict  In  her  favor  for 
the  sum  of  $500  and  costs. 

Upon  this  appeal  the  first  and  main  con- 
tention of  the  appellants  is  that  the  counsel 


for  plaintiff  was  guilty  of  prejudicial  mis- 
conduct during  his  closing  argument  In  the 
case.  The  particular  act  of  misconduct  for 
which  appellants  seek  a  reversal  of  the  Judg- 
ment arises  out  of  the  following  facts:  While 
a  witness  the  plaintiff  testified  that  shortly 
before  her  arrest  two  unidentified  police  offi- 
cers of  said  city  had  called  upon  her  with  a 
proposition  that  upon  payment  of  hush  money 
she  would  be  permitted  to  pursue  the  Ullclt 
vocation  of  a  prostitute  unmolested  by  the 
authorities,  and  that  she  had  rejected  their 
proposition.  This  episode  not  having  been 
connected  in  any  way  with  the  defendants,  the 
plaintifiTs  testimony  regarding  It  was  upon 
motion  stTick«i  out  During  the  trial  two 
of  the  defendants  did  not  take  the  witness- 
stand;  and  In  his  closing  argument  to  the 
Jury  eoimsel  for  plaintiff  proceeded  to  com- 
ment upon  their  failure  to  do  so,  when  the 
following  occurred:  , 

"Mr.  Montgomery:  Why  were  they  not 
brought  here,  gentlemen  of  the  Jury,  those  otiier 
two  officers — 

"A  Juror:  Why  was  that? 

"Mr.  Montgomery:  Because  she  would  have 
picked  out  the  man  that  made  the  demand  for 
the  money." 

Counsel  for  defendants  promptly  objected 
to  this  remark  of  plaintiff's  counsel,  and  as- 
signed the  same  as  error,  and  requested  the 
court  to  instruct  the  jury  to  disregard  the 
same.  Some  discussion  followed,  in  which  the 
court  seemed  inclined  to  allow  the  remark 
to  stand,  under  the  Impression  apparently 
that  the  testimony  of  plaintiff  upon  which  It 
was  predicated  had  not  peen  strickoi  out; 
but,  upon  being  convinced  to  the  contrary, 
the  court  admonished  counsel  for  the  plain- 
tiff that  he  would  have  no  right  to  comment 
upon  it,  and  also  proceeded  to  credit  the 
jury  with  having  good  common  sense  to  dis- 
tinguish between  evidence  and  argument,  and 
to  state  that  the  Jury  were  to  understand 
that  the  rfflnark  of  counsel  waa  simply  argu- 
ment. 

[1, 2]  It  may  be  conceded  that  the  remark 
of  counsel  for  plaintiff  made  In  re«iK>nse 
to  this  question  of  a  juror  In  the  beat  of  the 
closing  argument  of  a  case  In  which  through- 
out there  had  been  considerable  heat  waa 
improper ;  and  It  may  also  be  conceded  that 
the  remarks  of  the  court  in  response  to  the 
objection,  assignment,  and  request  of  coun- 
sel for  the  defendants  were  not  as  strong  In 
their  admonition  to  the  Jury  as  the  occasion 
required.  Still  the  question  that  this  court 
is  to  determine  Is  whether  from  an  Inspec- 
tion of  the  entire  record  the  objectionable 
remark  of  counsel  for  plaintiff  was  sufficient 
to  create  In  the  minds  of  the  Jury  such  a 
degree  of  passion  and  prejudice  as  to  cause 
their  verdict  to  amount  to  a  miscarriage  of 
Justice.  The  demand  of  the  plaintiff  was 
for  the  sum  of  $25,000  damages  for  an  arrest 
made  without  complaint  or  process,  and 
which  was  therefore  illegal,  and  as  to  its 
succeedii^  imprisonment  fatoe.  unless,  aa 
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conteDded  by  fbe  appellants,  the  plaintiff  was 
a  vagrant,  and  thus  subject  to  arrest  at  any 
time  without  warrant.  As  to  thla  phase  of 
the  case  the  evidence  was  conflicting;  and 
the  Jury,  as  It  was  Its  province  to  do,  re- 
solved the  conflict  in  plaintiff's  favor,  and 
yet  only  awarded  her  damages  in  the  sum  of 
$500.  We  cannot  say  that  this  modest  ver- 
dict was  the  result  of  either  passion  or 
prejudice  on  the  part  of  the  Jury  amounting 
to  a  miscarriage  of  Justice,  and  hence  can- 
not hold  that  the  objectionable  remark  of 
counsel  for  the  plaintiff  was  suflSdently  prej- 
udicial to  Justify  a  reversal  of  the  case. 

[S]  The  next  contention  of  the  appellants 
relates  to  the  alleged  error  of  the  court  In 
refusing  to  give  certain  Instructions  request- 
ed by  the  defendants  as  to  the  preponderance 
Of  proof  required  of  the  plaintiff  In  order 
ttiat  >he  should  be  entitled  to  recover  fbr 
injuries  to  her  credit,  reputation,  and  good 
name.  An  examination  of  the  entire  body  of 
Instructions  given  by  the  court  shows  that 
these  matters  were  fully  covered  thereby,  and 
hence  that  the  court  cmnmitted  no  error  in  its 
TCEfusal  to  give  the  said  Instmctlona  of  the 
defendants  In  the  particular  form  in  whl<di 
they  were  requested. 

[4]  It  la  also  contended  by  the  appellants 
tliat  the  court  erred  in  refusing  to  give  the 
Instmctlons  asked  by  them  upon  the  subject 
of  vagrancy,  and  ot  the  rU^t  of  officers  to 
arrest  those  guUty  of  prosUtutlon  amounting 
to  vagrancy  at  any  time  without  a  warrant ; 
hat  the  recwd  shows  that  the  court  modified 
the  Instmctlons  requested  by  the  defendants 
upon  this  subject  so  as  to  correctly  state  the 
law  and  gave  to  the  Jury  eadh  modified  in- 
structions ;  and  since,  as  vre  have  seen,  the 
evidence  upon  the  Issue  as  to  whether  plain- 
tiff was  living  in  a  state  ot  prostltutlMi 
amounting  to  vagrancy  at  the  time  of  her 
arrest,  or  had  reformed  from  her  past  con- 
duct of  life  In  these  respects,  was  conflict- 
ing, no  error  can  be  predicated  upon  the  in- 
structions of  the  court  or  finding  of  the  Jury 
upon  that  Issue. 

The  other  errors  of  law  alleged  to  have 
been  committed,  by  the  court  In  Its  rulings 
npon  the  admission  of  evidence  are  not  suffi- 
ciently meritorious  as  to  require  separate 
comment. 

[B,  I]  The  final  contention  of  the  appellants 
Is  that  the  court  should  have  granted  a  new 
trial  upon  the  ground  of  newly  discovered 
evidence.  The  evidence  proffered  upon  the 
motion  for  a  new  trial  was  cumulative  of 
evidence  offered  upon  the  same  general  sub- 
ject during  the  trial,  the  determination  of 
the  question  as  to  whether  a  new  trial  should 
be  granted  or  refused  upon  that  ground  is 
peculiarly  within  the  province  of  the  trial 
court,  and  the  case  as  presented  to  this 
court  must  clearly  show  an  abuse  of  discre- 
tion before  the  order  of  the  trial  court  in 
either  granting  or  refusing  a  new  trial  upon 


that  ground  will  be  reversed  upon  appeal. 
Cahlll  V.  Stone,  167  Cal.  128,  138  Pac.  712; 
People  V.  Selby  S.  ft  L.  Oo.,  163  Cal.  84,  124 
Pac.  692, 1135,  Ann.  Cas.  1913E,  1267 ;  Ober- 
lander  v.  Pixen  Co.,  129  CaL  602,  62  Pac.  2M, 
No  other  grounds  of  error  being  urged, 
the  judgment  is  affirmed. 

We  concur:  LDNNON,  P.  J.;  KERRI- 
GAN, J. 

On  Rehearing. 

LENNON,  P.  J.  The  Judgment  la  affirm- 
ed, fbr  the  reasons  stated  In  an  opinion  filed 
February  18,  1917,  which  opinion  la  hereby 
ad^^ted  as  the  opinion  of  the  court  following 
the  resubmission  of  the  cause,  and  said  opin- 
ion la  hereby  ordered  reflled  as  of  tids  date. 


PROTTTT  V.  ROGERS  et  at   (Olv.  2208.) 

(District  Ooort  of  Appeal,  Second  District,  Cal- 
ifornia. March  17, 19170 

1.  DCEDS     «=9ll2^)— DBSCBIPTION  — SUTFI- 
CIXNOY. 

A  deed  describing  the  land  convened  did  not 
name  the  district  as  O.  addition  No.  1,  but  lo- 
cated it  at  G.,  and  also  referAd  to  a  map  made 
by  a  named  person  in  April  and  May,  1886,  as 
a  map  recorded  in  Miscellaneous  Records,  Boc^ 
9,  at  pages  86,  86,  and  87.  No  such  map  was 
recorded  at  those  pages,  ibut  there  was  a  map 
(tf  G.  addition  No.  1,  recorded  in  Book  9,  at 
pages  46  and  46,  ana  such  map  was  the  only 
oiap  of  record  in  the  county  of  uie  tHwpwty  sit- 
uated in  the  territory  or  ttirtrict  known  as  O. 
on  which  there  was  shown  a  Uo<*  "P**  or 
which  bore  the  inscription  or  indorsement  "sur- 
vey April  and  May,  3B86,"  signed  by  the  named 
maker.  Here  was  only  one  lot  6  In  said  block 
P.,  and  there  was  no  othtf  lot  6  In  blot^  P  in 
the  territory  cotmnonly  known  as  G„  and  when 
lots  6  and  7  were  sold  to  plaintiff  there  was  no 
tract  or  subdiviuon  at  <»  m  G.  or  vicinity  that 
contained  a  block  P  except  G.  addition  No.  1. 
Held,  that  the  description  in  ^bo  deed  to  plain- 
tiff was  sufficioit  in  her  suit  to  quiet  title. 

[Ed.  Note.— For  other  eaass,  see  DeediL  Cent 

Dig.  §  324.] 

2.  Trusts  *=»857(2)— Pubchabeb  fbom  Tbdb- 
TBB— NoncB— Tnru  AcQuiBEn. 

Where  defendant  in  suit  to  quiet  title  when 
receiving  her  deed  had  notice  that  her  cantor 
if  he  had  any  title  wbatev^  to  the  land,  had 
nothing  more  than  bare  legal  title,  necessarily 
a  title  neld  in  trust  for  plaintiff,  who  thm  own- 
ed the  entire  beneficial  intereat,  defendant,  if  the 
title  vested  in  her  at  all,  recdvcNl  It  subject  to 
the  trust  and  nnccmditioiial  oUlgatlon  to  convey 
to  plaintiff. 

[Ed.  Note.— For  other  eases,  aee  nrnsts,  Cent 
Dig.  8S  54ft-54a] 

S.  Aptui.  and  Bbsob  4s»1078(l)— Habvless 
Emtoa— DBcan. 

In  suit  to  quiet  title,  it  being  determined 
that  legal  title  to  the  land  was  rested  in  de- 
fendant, subject  to  an  unconditional  obligation 
to  convey  to  nl^ntlff,  there  was  no  prejudicial 
error  in  the  decree  quieting  Qte  title  In  plain- 
tiff as  owner  and  not  ordering  execution  of  any 
deed  ttf  conveyaoce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §  4240.] 
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4.  CoBPOBATioNS    «=>426(6)  —  Repbesknta- 
TioNB  OP  Officers— EsTOPPBi.  or  Cobposa- 

TIOIC. 

Where  plaintiff  pardiaBed  land  from  a  cor- 
poration, and  its  prudent  and  secretary  repre- 
sented to  her  that  the  deed  to  be  delivered  to 
her  by  the  company  would  convey  her  good  and 
perfect  title,  on  which  representations  sne  relied 
without  making  inquiry,  she  making  paymenta 
partly  in  cash  and  partly  by  a  note  aecwed  by 
mortgage  given  the  company,  the  oompany  waa 
estopped  to  deny  plaintiff'a  ownership  <A  the 
land,  though  it  and  its  officers  acted  in  good 
faith,  and  made  no  misrepresentationB,  while 
plaintiff  had  constructive  record  notice  of  the 
condition  of  the  title. 

5.  Eotoppbl  ^»98(2)— Pkbsons  Bound. 

Where  a  corporatlMt  was  estopped  to  deny 
the  ownership  o*  land  which  it  had  conveyed, 
its  officer,  wno  received  an  assignment  of  the 
original  owner's  contract  to  convey  to  the  com- 
pany, and  thereafter,  from  the  owner,  a  con- 
veyance of  the  land,  was  charged  with  notice  of 
all  the  facts  on  which  the  grantee  of  the  land 
relied  as  against  the  company,  and  the  estoppel 
waa  binding  on  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  g  2!)fl.] 

R  LnOTATION  OF  AOTIONB  «=9l03(^— RbOOV- 
SBT  OF  LaNIH- Tbubtb. 
Where  idaintiff.  In  an  action  to  quiet  title, 

was  neised  of  the  property  at  all  times  down  to 
the  time  when  the  action  waa  begun,  and  defend^ 
ant  was  to  be  treated  as  holding  the  title  in 
trust  for  plaintlfC,  there  having  been  no  repudia- 
tion ol  the  tniBt  sufiBcient  to  set  the  statute  of 
limitations  in  motion,  the  action  was  not  barred 
by  Code  Civ.  Proc,  S  318,  as  to  actions  for  the 
recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof.' 

[Ed.  Note.— For  other  cases,  see  LfanltatloD 
of  Actions,  Cent.  Dig.  |  507.1 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  Carol  Orouae  Prouty  against 
Julia  A.  N.  Rogers  and  W.  B.  Judson.  From 
a  Judgment  for  plaintiff  and  on  order  deny- 
ing their  motion  for  new  trial,  defendants 
appeaL   Jadgmoit  anVl  order  affirmed. 

Haas  &  Dnnnlgan,  of  Los  Angeles,  for  ai^ 
pellants.  Carter,  Kirby  ft  Renterson  and 
SfdiwcdtBer  ft  Hutton,  of  Los  AngeleB,  for 
respondent 

OONREY,  P.  J.  This  is  an  appeal  by  the 
defendants  from  a  Judgment  qiiieting  plain- 
tiffs title  to  tbe  lot  descritted  In  the  com- 
plaint, and  from  an  order  denying  tlie  mo- 
tion of  defaidanta  for  a  new  trial  Tbsn 
was  a  former  trial  of  the  actloa  and  a  deci- 
sion by  this  court  affirming  an  order  granting 
a  new  trial.  In  that  dedsion  there  is  a  state- 
ment of  facts,  and  we  will  re4;>eat  here  that 
portion  thereof  which  Is  Identical  with  tbe 
facts  proved  at  the  seomd  trial  (13  Gal.  App. 
561,  110  Pac  142) : 

"On  December  26,  1885,  Andrew  Glassell,  who 
was  tbe  common  source  of  title,  entered  into  a 
contract  with  Ralph  and  W.  E.  Rogers,  whereby 
he  agreed  to  sell  and  convey  to  uiem  a  large 
tract  of  land,  wbicAi  indiided  the  lot  in  contro- 
versy. On  March  24,  1880,  Ralph  and  W.  E. 
Rogers  transferred  this  agreement  for  purchase 
to  a  corpwation  known  as  the  Garvaaza  Land 
Company,  which,  undw  the  terms  of  the  agree- 


ment, caused  a  portion  of  the  laad  to  be  subdi- 
vided into  lots  and  blocks  and  designated  it  as 
'GarvanKa  additicm  No.  1,*  map  of  which  was 
duly  recorded.  On  June  19,  iSSO,  the  corpora- 
ti<m,  for  a  valuable  ctmrideration,  executed  a 
deed,  whidi  was  duly  reccwded,  to  ];daintiff,  Carol 
Orouse-Pron^,  whereby  it  conveyed  to  her  the 
lot  in  question.  After  the  execution  of  this 
deed  by  the  corpMtition,  end  on  December  IR, 
1886,  the  corporation  transferred  the  QlasseU 
contract  to  W.  F.  McClur^  who,  on  the  day 
following,  assigned  it  to  Ralph  Rogers.  On 
July  12,  1888,  Glassell  executed  a  grant  deed 
to  Ralph  Rogers  of  the  lands  described  in  tbe 
said  contract,  exciting  therefrom  certain  tracts, 
which  ttzoepted  lands  did  not,  however,  indode 
the  lot  involved  in  this  action.  W.  E,  Rogers 
joined  Glassell  in  tibe  execution  of  this  con- 
veyance. This  deed  recited  payment  of  the 
consideration  mentioned  in  the  contract,  and 
that  'this  deed  is  delivered  and  accepted  in  sat- 
isfaction of  the  existing  obligations  <tf  tiie  par- 
ty of  the  first  part  (Guifnell)  by  reajion  of  said 
cMitract  of  DecMnber  26,  1885.'  On  January 
2,  1892,  Ralph  Rogers  conveyed  the  lot  in  ques- 
tion, tc«ether  with  other  lands,  to  one  Conway, 
from  whom,  by  mesne  conveyance,  defendants 
acquired  whatever  title  they  have  to  the  lot. 
It  thus  appears  that  plaintiffs'  claim  of  title 
to  the  lot  is  by  virtue  of  the  deed  frwn  the 
Garvanzft  Land  Company,  whose  only  interest 
in  tiie  lot  was  by  virtue  of  the  Glassell  contract, 
while  defendants  claim  under  a  subsequent  deed 
made  by  Ralph  Rogers  after  he  had  acquired 
title  to  the  property  by  a  deed  executed  pursuant 
to  tbe  Glassell  contract.  The  record  contains 
evidence  which  tends  to  prove  •  ♦  •  that  de- 
fendant Julia  Nolan  Rogers  at  the  time  she 
claims  to  have  acquired  the  lot  by  purchase 
for  a  valuable  consideration  had  actual  notice 
of  the  conveyance  of  the  lot  to  plaintiff  Carol 
Crouse-Prouty.  and  of  the  fact  that  she  claimed 
ownership  under  the  deed  from  the  corpoi-aticra. 
Moreover,  under  the  facts  presented,  uie  court 
might  be  justified  in  holding  the  record  of  plain- 
tlfTs  deed  sufficient  to  impart  c<xistructiTe  no- 
tice- R<M;era  v.  McCartn^,  S  GaL  App.  34, 
84  Pac.  215." 

[1]  It  will  be  noted  that  in  its  former  deci- 
sion this  court  assumed  that  the  deed  of 
Garransa  Land  Company  to  tlie  plaintiff  cml- 
tained  a  sufflcLeut  descrtptlui  to  identify  the 
land  described  in  tiie  complaint,  and  that  the 
record  thereof  was  snfflclent  to  impart  con- 
structive notlca  NererthelesB,  the  defend- 
ants continue  to  InalBt  that  the  description  in 
that  deed  was  not  suffideit  for  the  purpose 
of  passing  titl&  That  description,  so  far  as 
tbe  name  of  the  tract  was  concerned,  did  not 
name  the  tract  as  "Oazranza  addition  No. 
1."  but  located  tbe  tract  "at  Garranza."  Al- 
so the  deed  referred  to  a  map  made  by  W.  F. 
HcCnure  in  April  and  May,  1886,  as  a  map 
recorded  In  Miscellaneous  Records,  Book  9^ 
at  pages  85,  86,  and  87.  There  was  no  sacb 
map  recorded  at  those  pages.  The  evldoioe 
shows  that  there  was  a  map  of  "Garranza 
addition  Na  1"  recorded  in  aaid  Book  9,  at 
pages  45  and  46.  The  evidence  shows  that 
the  map  recorded  at  pages  45  and  46  Is  the 
only  map  of  record  in  Los  Angeles  county 
of  the  property  idtuated  in  the  territory  or 
district  known  as  Garvanza,  on  whlcb  there 
Is  shown  a  block  'T,"  or  which  bears  the  in- 
scription or  indorsonent,  "Survey,  April  and 
May,  1886.  W.  F.  McCluie,  C  E." ;  that  there 
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Is  only  one  lot  6  In  said  block  "P,"  and  there 
Is  no  other  lot  6  in  block  "P"  In  said  terri- 
tory commonly  known  as  Garvanza;  also 
that  Garvanza  Land  Company  never  sold  or 
subdivided  any  lots  in  any  blodi  "P,"  except 
block  "P"  of  Garvanza  atldition  No.  1;  that 
there  was  not  at  the  time  of  the  sale  and 
ccoiveyance  of  lots  6  and  7  to  the  plaintUf, 
or  since  that  time,  any  tract  or  subdivision 
at  or  in  Garvanza,  or  In  the  vicinity  thereof, 
that  contained  a  block  *'P,"  except  Garvanza 
addition  No.  1.  On  these  facts  we  hold  that 
the  description  in  the  deed  was  sufficient 
See,  also,  Leonard  v.  Osburn,  168  Cal.  157, 
146  Pac.  630,  532,  which  approves  the  deci- 
sion in  Rogers  v.  McCartney,  supra. 

[2]  PlalntlfF's  deed  when  recorded  g&re 
constructive  notice  that  Garvanza  Land  Com- 
pany had  granted  the  lot  In  question  to  hef , 
aDd  there  was  then  on  record  a  contract 
whldi  gave  notice  Oiat  Garvanza  Land  Com- 
pany had  acquired  the  right  to  obtain  the 
legal  tttle  upon  payment  of  the  consideration 
agreed  to  be  paid  to  Glassell.  The  dee4  from 
Olasa^  to  Balpb  Rogers,  which  also  was 
of  record  prior  to  any  ccmveyance  of  lot  6 
by  Ralph  Rogers,  showed  that  the  considera- 
tion for  all  of  the  described  lands.  Includ- 
ing the  lot  in  question,  had  beoi  paid  to  Glas- 
sell. Defendant  B^^rs  before  receiving  her 
deed,  also  had  actual  notice  that  the  plain- 
tiff claimed  ownership  under  her  deed  from 
Garvanza  Land  Gonvany.  Defendant  Rog- 
ers therefore  had  notice  that  hw  grantor,  suc- 
cessor by  mesne  conveyance  from  Ralph  Rog- 
ers, if  he  had  any  title  whatever  to  this  lot, 
had  nothing  more  than  the  bare  legal  title, 
which  necessarily  would  be  a  title  hdd  In 
trust  fbr  the  plalutlfC,  who  then  owned  the 
entire  ben^dal  interest.  Tlierefore  the  de- 
fendant Rf^rs,  if  the  title  Testefd  in  her  at 
all,  received  it  upon  the  same  trust  and  sub- 
ject to  the  same  unconditional  obligation  to 
convey  to  the  plaintiff.  This  conclusion  is 
strragthened,  if  it  needs  any  further  support, 
by  the  fact,  which  the  court  found  upon  suf- 
fldfnt  evidence,  that  the  grantee  to  whom 
Ralph  Rogers  conveyed  this  lot,  and  the  suc- 
ceeding grantees  to  and  Including  Julia  N. 
Rogers,  paid  no  ctmslderatlon  whatever  for 
their  said  conveyances. 

[3]  If  under  the  facts  above  stated  it 
should  be  'determined  that  the  legal  title  to 
the  lot  is  now  vested  in  the  defendant  subject 
to  an  unconditional  obligation  to  convey  to 
the  plaintiff,  there  would  be  no  prejudicial 
error  in  the  court's  decree  which  quieted  title 
in  the  plaintiff  as  owner  of  the  lot  and  did 
not  order  the  execution  of  any  deed  of  con- 
veyance. In  any  event  the  result  of  the  de- 
cree would  be  to  estabU^  ownership  in  the 
plaintiff  and  put  an  end  to  the  claims  of  the 
defendant.  Jones  v.  Jones,  140  OaL  587,  74 
Pac.  148. 

[4,  fi]  But  the  plaintiff  further  claims  title 
by  estoppeL  During  the  transactions  where- 
by the  plaintiff  pundiased  the  lot  from  Gar^ 


vanza  Land  Company  and  paid  for  the  same 
and  received  her  deed.  It  was  represMited  to 
her  by  Ralph  Rogers,  the  president  of  the 
company,  and  by  Its  secretary,  that  the  deed 
to  be  delivered  to  her  by  Garvanza'  Land 
Company  would  cpnvey  to  her  a  good  and 
perfect  title  to  the  lot.  She  bellev^  those 
representations  and  relied  upcm  them  la  all 
of  those  transactions,  without  making  any 
other  Investigations  or  inquiry  as  to  the  title. 
At  the  time  of  receiving  h&r  deed!  plaintiff 
paid  the  conslderatlou  partly  In  cash,  and 
gave  to  the  corporation  her  note  for  the  re- 
mainder, secured  by  mortgage  on  the  two  lots 
conveyed.  On  June  8,  1887,  she  paid  this 
note,  and  the  mortgage  was  satisfied  on  the 
record  by  the  company  by  Ralph  Rogers,  as 
president  Upon  those  facts  Garvanza  Land 
Company  would  have  been  estopped  to  deny, 
platatUTs  ownership  of  the  lot  An'd  as 
Ralph  Rogers  recdved  an  assignment  of  the 
company's  contract,  and  thereafter  tt<m 
Glassell  a  conveyance  of  the  land  covered  by 
the  contract,  he  was  charged  wltlk  full  notice 
of  all  of  the  facts  upon  which  the  plaintiff 
relied  as  against  that  company,  and  the  same 
estoppel  was  binding  upon  him.  Upon  the 
facts  which  we  have  stated,  It  seems  clear 
that  the  plaintilTs  rights  are  unaffected  by 
the  subsequent  conveyances  of  the  series 
which  ended  with  the  deed  to  defendant 
Rogers.  Appellants  claim  that  the  doctrine  of 
estoppel  cannot  be  applied  to  the  case,  be- 
cause it  appears  that  Ralph  Rogers  and  Gar- 
vanza Lan'd  Company  in  their  transactions 
with  the  plaintiff  acted  in  entire  good  faith 
and  made  no  misrepresentations  as  to  the 
title  to  the  propertj  conveyed  to  the  plain- 
tiff ;  that  when  the  deed  was  made  to  plain- 
tiff she  bad  constructive  record  notice  of  the 
condition  of  the  Garvanza  Land  Company's 
title;  and  that  she  bad  the  same  means  of 
investigating  the  title  that  was  possessed 
by  ber  grantor  and  1^  Ralph  Rogers.  Ttda 
contention  should  not  be  sustained.  Kams 
T.  Olney,  80  Cal.  90,  22  Pa&  67,  13  Am.  St 
Rep.  101 ;  BelB  v.  Lawrence,  63  CaL  129,  48 
Am.  Sep.  83;  Ions  T.  Harbiaw.  112  GaL  260, 
44  Pac.  672. 

[f]  Defendants  plea!ded  that  the  action  is 
barred  the  ihtovIbIods  of  section  318  of  the 
Code  of  OlTll  Procedure  and  subdivision 
2  and  by  subdlvlsiCHi  4  of  section  338  and  by 
section  343  of  that  Code.  The  tyro  latter 
sections  are  contained  In  fbe  chapter  con- 
coning  the  time  of  commencing  actions  other 
than  for  the  recovery  of  real  property,  and 
do  not  apsdy  to  this  case.  In  Uurphy  v. 
Crowley,  140  GaL  141,  146,  73  Pac.  820,  821, 
the  earlier  decisions  were  reviewed,  and  the 
court  said : 

"It  seems  to  be  establia^ed,  therefore,  by  these 
cases  that,  although  the  main  ground  of  the  ac- 
tion is  fraud  or  mistake,  whereby  the  defendant 
has  obtained  the  legal  title  to  tae  land  in  con- 
troversy, aad  the  <^et  contentLoa  between  the 
parties  is  with  respect  to  the  fraud  or  mistake 
alleged,  yet  if  liie  plaintiff  alleges  facts  which 
show,  as  laattMc  at  law,  that  he  is  entitled  to 
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possession  of  the  property,  and  a  part  of  the 
relief  asked  is  that  he  b«  let  into  possession,  or 
that  his  title  to  the  land  he  quieted,  the  action 
is  in  realitT  for  the  recovery  of  real  pr<n>er^, 
and  is  not  barred  except  by  the  five-year  llmita- 
tioa  contained  in  secticm  SIS." 

Here  the  plalatUC  by  bar  ctniiplaliit  allege 
ed  ownersblp  of  the  lot  and  seeks  to  quiet 
her  title,  and  for  all  appropriate  relief  In 
equity.  The  controrersr  exists  by  reason 
the  adrerae  dalm  of  the  d^endanta  based 
npim  a  chain  of  title  which  begins  with  a 
mistake  made  by  Ralph  Rogers  In  executing 
a  deed  purporting  to  convey  land  which  he 
did  not  have  a  right  to  convey  to  any  one 
oOier  than  the  i^alntlff.  Section  S18  Is  the 
only  one  of  the  Code  sections  onutltuting  the 
statute  of  limitations  whldi  can  be  allied 
to  a  case  of  this  lilnd.  ^niat  section  reads  as 
follows : 

"No  action  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof,  can 
be  maintained,  unless  it  appear  that  the  plain- 
tiff, his  ancestor,  predecessor,  or  grautw,  was 
seised  or  possessed  of  the  property  in  question, 
within  five  years  before  the  commencement  of 
the  action." 

If;  by  xeason  of  defendants'  e^ppel  to  set 
up  the  dalni  which  they  assert  In  this  action, 
title  rested  in  the  plalntUT  (as  we  hold  that 
it  dfd).  then  the  plaintiff  was  seised  of  the 
property  within  the  meaning  of  section  818, 
at  all  times  down  to  the  time  when  this  ac- 
tloa  was  be^on,  and  if  the  def«idant  Rogers 
Is  to  be  treated  as  holding  the  title  In  trust 
for  the  plaintiff,  the  rights  ot  the  plaintiff 
are  not  barred  by  any  statute  of  llmltatlras. 
There  had  not  been  prior  to  the  beginning  of 
the  prescribed  period,  or  at  all,  any  repudla- 
tloD  of  the  trust  suffldent  to  set  the  statute 
In  motion.  Actual  possession  of  the  lot  had 
not  been  taken  1^  the  defradants,  nor  by  any 
person  under  whom  they  claim,  and  the 
plaintiff  ba!d  not  been  notified  of  any  adverse 
dahn  against  her.  Luco  t.  De  Toro,  91  Ool. 
405,  18  Pac.  866,  27  Pac.  1082. 

Finally,  it  should  be  noted  that  the  tran- 
script begins  with  an  amended  complaint  fil- 
ed October  21,  1912,  and  the  record  before 
us  docs  not  show  when  the  action  was  com- 
menced. 

The  judgment  and  order  are  affirmed. 
We  concur:    JAMES,  J.;  SHAW,  J. 


BRAUN  T.  TAIiliADE  et  at   (Oiv.  1877.) 
(District  Court  of  Appeal.  First  District,  Gal- 
Ifoniia.  Feb.  16.  1917.) 

1.  Negligence  *=»32(^— DErecnvK  Build- 
in  r.— Licensee. 
Where  plaintiff  entered  defendants'  saloon  to 
use  the  toilet,  and  after  doing  so  returned  to  the 
barroom  and  ordered  a  drink,  and  after  he  was 
served  saw  a  picture  upon  the  opposite  wall, 
and  walked  across  the  room,  to  examine  it, 
and  in  so  doing  fell  Into  an  open  trapdoor,  suf- 
fering injuries,  though  he  entered  for  a  purpose 
which  would  render  him  a  mere  licensee,  when 
he  fulfilled  that  purpose  and  ordered  a  drink  he 


became  a  customer  (tf  the  defendants,  and  de- 
fendants owed  him  the  duty  ot  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  J  43.]  »  » 

2.  NEouaENOB  «=>134<5)— tirjuBiEB  to  Grs- 
TOUEB— DEraonvc  Babboou  —  EviDEnCB— 

SUFETCIENCT. 
In  action  by  custOTier  for  injuries  received 
in  falling  through  a  trapdoor  In  a  barnxMn,  evi- 
dence held  to  show  that  plaintifFB  injuries  were 
caused  by  defendants'  negligent  act  in  leaving 
open  an  unguarded  tn^^dow  m  a  place  op^  and 
accessible  to  customers. 

[Ed.  Note.— For  otiier  eases,  see  NesJigeooeb 
Cent  Dig.  S  273.] 

3.  Negligence  «»=>  188(1)— Tbial  «=>194(16)— 

iNSTBDCnONS— PbOVINOE  OT  JUBT — FACTS. 

An  instructioo  that  if  the  defendants  negli- 
gently (^ned  and  Mt  <^n  and  not  pn^rly 
guarded  a  trapdoor  in  floor  oi  said  saloon,  and 
said  trapdoor  was  then  a  part  of  said  barroom, 
and  open  to  use  of  petrms  and  customers  and 
to  the  public,  and  jrfaistifE  was  lawfully  m  the 
premises,  and  such  negligence  and  not  plain- 
tiff's negligence  was  the  proximate  cause  of 
plaintiffs  injury,  they  should  find  for  plaintiff, 
if  understood  as  r^erring  to  the  floor  q^tce  fill- 
ed by  the  trapdoor  when  closed,  was  not  <soo.- 
fusing  or  an  mvaaira  of  the  province  of  the 
jury  t^  charging  as  to  matters  of  fact 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  a  8M,  866-360;  Trial,  Cent  Dig. 
8  466.1 

4.  Trial  «=»296(3)— Defectivb  iHSTRUonoif 
—Cure  by  Otheb  Instbuotions. 

Any  confusion  possible  being  doubt  as  to 
whether  the  instructitm  referred  to  the  spaces 
below  the  trapdoor  when  open,  or  to  the  floor 
space  filled  by  the  trapdoor  when  closed,  was 
cared  an  instruction  that  if  a  part  of  the 
premises  where  the  trapdoor  was  located  was 

Srivate,  and  not  open  to  the  public,  the  public 
id  not  have  access  thereto,  the  defendants  were 
not  required  to  maintain  guards  around  such 
trapdoor. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
nig.  f  709.] 

5.  TBiAX.4=9200(l)—lNsntuoTioifB— Requests. 

Ref uasl  of  requested  instructiims  fu^  and 
correctly  covered  by  given  instructions  Sb  not 

error, 

[Ed.  Note.— For  a&m  cases,  see  Trial,  Cent. 

Dig.  i  651.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Franz  Braun  against  AriJiur 
Vallade  and  another.  Judgm^t  for  plaintiff, 
and  defendants  appeaL  Affirmed. 

S.  a  Wright,  ot  San  Frandicc^  for  appel- 
lants. 3.  Dimmer  and  B.  D.  Knight^  both  ot 

San  Francisco,  for  resptrndent. 

LBNNON,  P.  J.  This  Is  an  appeal  f^m  a 
judgment  in  plaintifrs  favor  in  an  action  for 
damagee  alleged  to  have  been  sustained  by 
him  by  reason  of  his  having  fallen  through 
an  op^  and  unguarded  trapdoor  in  the  floor 
of  certain  premises  occupied  and  used  by  the 
defendants  In  the  conduct  of  a  saloon. 

[1,2]  There  Is  little,  If  any,  dlsagreCTient 
between  the  parties  respecting  the  main  facts 
of  the  case.  The  defendants  on  the  10th  day 
of  July,  1914,  were  engaged  In  conducting  a 
saloon  known  as  the  Minneapolis  Bar  on 
Market  street  In  the  dty  and  county  of  San 
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Frandsco.  On  said  day  the  plaintiff  entered 
the  said  place  of  business  of  tbe  defendants 
fi>r  tbe  pnrpoae^  according  to  ble  testimony, 
of  using  tlie  toUet  atta^M  to  and  in  the 
rear  ot  the  saloon.  Having  dtme  thla  and  re- 
turned to  the  barroom  tbe  plaintiff,  not  wish- 
ing, as  he  stated,  to  nse  tbe  cmvenlence  of 
any  idaoe  without  some  return,  went  to  tbe 
bar  and  wdered  a  dilnk  ot  beer ;  and  having 
been  served  and  begun  to  drink  it  he  ob- 
8«rTed  a  picture  nprai  the  opposite  wall  of  tb» 
8alo<«,  and  being  interested  In  painting 
walked  across  to  examine  It,  and  ta  so  doing 
fell  into  an  open  trapdoor,  and  was  predpl- 
tated  Into  the  basement,  suffering  severe  in- 
juries. OAere  is  some  conflict  in  the  evi- 
dence as  to  wbeOier  the  space  In  front  of 
wOiere  tlie  picture  hung,  and  ot  whidi  ttie 
trapdoor  when  closed  formed  a  part  of  the 
floor,  was  a  portion  of  the  opoi  or  pubUc  area 
of  ttie  saloon,  or  was  separated  therefrom  by 
a  piano  and  other  obstrucilcHis,  indicating 
that  it  was  private  and  not  intended  fbr  pub- 
Uc use;  but  in  reqtect  to  this  matter  tbe 
plaintiff  himself  testtfled  that  there  was  no 
obstmction  between  the  bar  and  the  picture, 
and  that  he  walked  directly  Acxoas  tbe  room 
toward  it  and  to  the  open  space  into  wMch 
be  fell,  'nere  la  also  some  evidence  that  up- 
on the  wall  above  the  trapdoor  there  was  a 
large  cardboard  sign,  reading,  "Private. 
Keep  out" ;  but  there  was  evidently  some 
question  as  to  whether  this  sign  referred  to 
the  floor  space  In  front  of  the  picture  partly 
occupied  by  the  trapdoor  when  closed,  or  to 
the  basement  and  entrance  Into  It  when  the 
trapdoor  was  open.  Tbe  Jury  resolved  these 
doubts  in  the  plaintiff's  favor,  and  we  are  not 
asked  to  rervlew  their  discretion  in  respect  to 
these  conflicts  In  the  evidence.  The  appel- 
lants, however,  urge  as  their  main  contention 
in  the  case  that  tbe  undiluted  evidence  does 
show  that  the  plaintiff  having  entered  upon 
the  premises  for  the  purpose  indicated  by  his 
own  testimony;  became  and  was  throughout 
the  period  his  presence  there  a  mere 
licensee  toward  whcxn,  as  such,  the  defendant 
owed  no  duty  other  than  that  of  refraining 
from  causing  him  an  injury  by  a  willful  or 
grossly  negligent  act.  In  support  of  this  ccm- 
tentlon  the  a[^>e^lants  chiefly  rely  upon  the 
case  of  Knetoer  v.  The  Belasco-Blackwood 
Co.,  22  OeO.  App.  206,  1S3  Pac  9S9,  as  Indis- 
tinguishable from  the  caae  at  bar.  The  facts 
of  that  case  were  briefly  these:  The  plain- 
tiff had  entered  the  saloon  of  the  defendant 
desiring  to  sit  down  and  rest  and  to  visit  the 
toilet,  which  he  knew  to  be  located  In  the 
basement  He  had  not  Intended  to  patronize 
the  bar  as  a  customer,  but  was  Induced  by 
the  Invitation  of  others  already  In  the  place 
to  partake  of  one  or  more  drinks  of  liquor, 
after  which  he  proceeded  to  go  to  the  base- 
ment of  the  place  in  pursuit  of  his  original 
Intention  to  vi^t  the  toilet  them.  While 
going  do^vn  the  stairs  leading  thereto  his  foot 
cau^t  up(»i  a  projecting  nail,  and  he  fell 


and  was  Injured.  The  court  held  upon  these 
facts  that  the  plaintiff  was  a  mere  licensee, 
and  as  such  was  not  entitled  to  recover.  It 
seems  to  us,  however,  that  the  distinction  be- 
tween the  above  case  and  the  present  one  Is 
clearly  ouUIned  by  a  comparison  of  the  facta 
of  each.  In  that  case,  as  In  the  present  one, 
tbe  act  and  Intent  of  the  plaintiff  in  entering 
the  premises  of  the  defendants  for  the  pur- 
pose of  making  nse  of  the  toilet  rendered  bim 
a  mere  Ucmsee  so  iMig  as  tliat  intent  and 
purpose  was  maintained,  or  was  returned  to 
if  departed  from ;  the  act  of  the  plaintiff  In 
the  fore^lng  case  In  drinking  at  the  request 
of  others  may  have  changed  his  relation  to 
the  defendants  from  that  of  a  mere  licensee 
to  that  of  a  customer;  bat,  if  so,  the  proofs 
In  that  case  showed  that  the  plaintiff  therein 
resumed  his  former  relation  of  licensee  when 
he  returned  to  his  primary  ittt«it  and  pur- 
pose to  use  the  defendants*  toilet  and  was  pro- 
ceeding to  carry  out  that  Intent  and  purpose 
at  the  time  of  his  Injuries.  In  the  case  at 
bar,  however,  the  plaintiff  having  entered  the 
defendants'  premises  with  an  Intent  and  pur- 
pose which  under  the  forgoing  case  would 
have  constituted  him  a  mere  Ucoisee,  appears 
to  have  fulfilled  that  purpose  and  terminated 
that  relation  when  upon  returning  from  the 
toilet  to  the  barroom  he  determined  to  be- 
come, and  did  in  fact  become,  a  customer  of 
the  d^endants  by  ordering  and  partaking  of 
a  drink  at  th^  bar.  From  the  moment  of 
hla  changed  intent  and  action  his  ration  to 
the  defttidant  changed  from  that  of  a  mere 
licensee  to  that  of  a  customer,  to  whom  Uie 
defendants  would  owe  the  du^  ot  ordinary 
care— «  Avtj  wUch  it  is  conceded  would  be 
violated  by  n^ligently  leaving  an  opea  and- 
unguarded  trapdoor  In  that  portion  of  the 
floor  wace  of  the  barroom  which  was  open 
and  accessible  to  cnstomers.  We  think  that 
the  evidence  in  this  use  sufildentiy  shows 
that  the  plaintiff  stood  in  tbB  relation  of  a 
customer  to  the  defendants  at  the  time  of  bia 
injurlea,  and  that  these  were  caused  by  tbe 
appellants'  negligent  act 

The  appellants  further  contend  that  the 
trial  coart  oted  in  ^ving  to  tile  Jury  the 
following  instruction: 

"The  court  instmcts  the  jury  that  If  they  be- 
lieve from  all  the  evidence  that  the  defendBots 
in  the  conduct  of  their  business  menticmed  in  tbe 
complaint  at  the  time  of  the  iojuriea  to  plaintiff, 
careleasly  and  negligently  opened  and  left  open 
and  not  properly  gnardra  or  obstructed  a  trap- 
door in  the  floor  of  said  mlooni  end  that  said 
trapdoor  was  then  a  part  of  said  barroom  and 
open  to  the  use  of  patrons  and  customers  and 
to  the  public,  and  that  plaintiff  was  lawfully 
upon  said  premises,  and  that  such  negligence, 
and  not  negligence  on  the  part  of  plaindfL  was 
the  proximate  cause  of  the  injuries  to  plaintiff, 
they  should  find  fmr  tbe  plahitiS." 

[S,  4]  It  may  be,  and  In  fact  is  practically 
conceded  on  the  part  of  the  respondent,  that 
the  foregoing  instruction  Is  confusing  In  Its 
reference  to  the  "trapdoor  In  the  floor  of  said 
saloon"  as  bdng  a  part  of  said  barroom  and 
"open  to  tbe  use  of  patrons  and  customers 
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and  to  the  public,"  the  doubt  being  as  to 
whether  these  phrases  refer  to  the  spaces  be- 
low the  trapdoor  v/heai  open  or  to  the  floor 
space  filled  by  the  trapdoor  when  closed.  If 
understood  In  the  latter  sense  the  Instruction 
would  not  be  subject  to  the  appellants'  criti- 
cism ;  nor  would  It  In  our  opinion  be  liable 
to  the  objection  that  It  Invaded  the  province 
of  the  Jury  by  charging  as  to  matters  of  fact 
Aside  from  this,  however,  we  think  that 
whatever  confusion  may  have  arisen  from 
the  doubtful  meaning  of  the  foregoing  In- 
struction was  sufficiently  cured  by  the  court 
In  the  rest  of  its  Instructions,  and  itarticular- 
ly  In.  the  following  one^  gLven  at  the  request 
of  the  appellants : 

"I  charge  you  that  if  you  believe  from  the 
evidence  that  the  part  of  uie  premises  where  the 
trapdoor  was  located  was  ^private  and  not  open 
to  the  public,  and  the  pubhc  did  not  have  access 
thereto,  then  I  charge  you  that  the  defendants 
were  not  required  in  law  to  maintain  guards  or 
barriers  around  said  trapdoor." 

[6]  The  final  contention  of  the  appellants 
is  that  the  court  erred  in  refusing  to  give  cer- 
tain Instructions  requested  by  them  upon  the 
subjects  of  *  contributory  negligence  and 
proximate  cause.  The  record  discloses,  how- 
ever, that  the  court  quite  fully  and  correctly 
charged  the  jury  upon  these  subjects,  and 
hence  was  Justified  In  refusing  to  give  an 
added  Instruction  thereon  In  the  particular 
form  requested  by  the  defendants.  • 

Judgment  affirmed. 

We  concur:  BICHABOS,  J.;  KERRI- 
GAN, J. 

LENNON,  P.  J.  The  judgment  Is  affirmed, 
for  the  reasons  stated  In  an  opinion  filed 
February  15, 1917  (164  Pac.  904),  which  opin- 
ion la  hereby  adopted  as  the  opinion  of  the 
court  following  the  resubmission  of  the 
cause,  and  said  opinion  is  hereby  oideied  re- 
ffied  as  of  this  date. 


KEBLEt  T.  ERBEl.   (Civ.  1087.) 
{District  Court  of  Appeal,  First  tNstriet,  Cali- 
fornia. March  21,  1917.) 

1.  Evidence  9=9445(1)  —  Obal  Aobbement 
substitutkd  fob  wbrrtbit  contract. 

Oral  evidence  Is  admissible  to  prove  that 
parties  entered  into  a  new  and  distinct  oral 
agreement  as  a  substitute  for  a  written  one. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  11  20S2-2054.  2063.1 

2.  Appeal  and  Ebkob  ^»1008(1)— Rbtiew— 
Question  of  Fact. 

Where  trial  court  who  heard  oral  testimony 
and  aaw  witnesses  believed  that  oral  agreement 
sued  oq  was  substituted  for  a  written  one,  the 
judgment  will  not  be  disturbed. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  {  3955.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  John  J.  Von  No- 
strand,  Judge. 

Action  by  Lee  Boy  E.  Keeley  against  Her- 


man Erbe.  Judgment  for  plalntlfl,  and  de- 
fendant appeals.  Affirmed. 

Oscar  Hndson,  of  San  Francisco,  for  ap- 
pellant Albert  Picard,  of  San  Frandaoo. 
for  respondoit 

PER  CURIAM.  This  is  an  appeal  by  de- 
fendant from  a  Judgment  in  favor  of  plain- 
tiff In  an  action  brought  by  him  to  recover 
the  reasonable  value  of  legal  servlt^. 

[1,2]  From  the  record  It  appears  that  the 
parties  entered  Into  a  written  contract,  un- 
der the  terms  of  which  the  plaintiff  was  to 
render  services  as  an  attorney  at  law  for 
the  defendant  upon  a  ctHitlogent  fee  of  25 
per  cent,  of  the  value  of  certain  land  If  title 
thereto  should  be  obtained  for  defendant. 
Subsequently,  according  to  the  testimony  giv- 
en by  plaintiff,  a  ciiyumstance  was  called  to 
his  attention  for  the  first  time  which  made 
the  prospect  of  securing  title  in  the  name  of 
the  defendant  very  doubtful,  whereupon 
plaintiff  told  the  defendant  "that  the  situa- 
tion did  not  look  good  to  htm,"  and  refused 
to  proceed  under  the  contract.  They  then 
entered  into  an  oral  agreement,  whereby  the 
plaintiff  should  proceed  to  render  the  agreed 
services,  he  to  be  paid  a  fair  fee,  without, 
however,  there  being  any  agreement  as  to  Its 
amount.  The  defendant  denied  that  there 
had  been  a  rescission  and  abandonment  of 
the  written  contract 

Oral  evidence  was  admissible  to  prove  that 
the  parties  entered  Into  a  new  and  distinct 
agreement  as  a  substitute  for  the  written 
one  (1  Greenl.  on  Ev.  p.  4,  {  303) ;  and, 
while  perhaps  such  testimony  under  some 
circumstances  should  be  viewed  with  dis- 
trust nevertheless  In  this  case  the  trial 
court  who  heard  the  testimony  and  saw  the 
witnesses  believed  the  testimony  Introduced 
by  the  plaintiff  as  to  the  oral  agreement  and 
found  accordingly.  We  are  constrained, 
therefore,  to  hold  that  the  judgiAent  of  the 
trial  court  cannot  be  disturbed  by  this  court 

Judgment  affirmed. 


TOCKSTEIN  V.  PACIFIC  KISSEL  KAR 

BRANCH.   (Civ.  1868.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. March  19,  1917.  Rehearing  Denied 
by  Supremo  Court  May  17,  1917.) 

1.  SALEa  ®=»90— Rescission  —  Obal  Bkfbe- 

BENTATIONS  MeboBD  IN  WbITING. 

In  the  absence  of  fraud,  all  preliminary  ne- 
gotiations are  presumably  mei^ed  in  a  written 
contract  for  the  purchase  of  personalty,  espe- 
cially as  Civ.  Code,  1  1625,  provides  that  the 
executi<m  of  a  contract  In  writing  supersedes 
negotiattona  whidi  preceded  or  accompanied  its 
execution. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  8  253.] 

2.  Evidence  «=s>442(6)— Rbsczbsion  —  Suffi- 
ciency OF  Evidence. 

In  a  buyer's  action  to  rescind  an  automobile 
sales  contract;  evidence  held  insufficient  to  jus- 
tify a  rescission  on  ground  that  the  buyer  waa 
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mided  hy  repreeentattons  of  Hie  aeller*a  agent 
where  the  boyer  thereafter  signed  a  written  cm- 
tract  expressly  stating  that  It  raperseded  all 
or&l  unaerstandiuga. 

[Ed.  Note. — For  other  cases,  gee  Evidence, 
Cent.  Dig.  §|  1877,  1886,  1887.1 

8.  Pbihoipai.  and  Aqert  «::»14S(4>— AOKITT'S 
authobitt. 
Where  a  party  freely  contracts  with  an 
agent  knowing  the  limit  of  the  agent's  Aathor- 
ity,  he  cannot  thereafter  assert  that  he  was  mis- 
led into  believing  the  agent  had  greater  au- 
thority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  SS  637-M5.] 

Appeal  ttom  Saperlor  Court,  Olty  and 
County  of  Ban  Fiandsco;  B.  P.  COiortall, 

Judge. 

Action  by  Mrs.  J.  Tocksteln  against  the 
Padfle  Kissel  Kar  Branch.  Jadgment  for 
plalntlfT,  and  defendant  appeals.  Reversed. 

J.  A.  Harsh  and  A.  T.  Zj^nberger,  botb  of 
San  Frandsoo,  for  appellant  Daniel  O*0on' 
nell,  of  San  Francisco,  for  re^ndent, 

LENNOX,  P.  J.  This  Is  an  appeal  from  a 
Jodgmmt  In  plaintUTs  tavor  in  an  a<^on 
brought  by  bar  to  recover  the  aum  of  9412.06 
as  the  aggregate  of  sums  oC  money  alleged 
to  have  been  paid  by  her  on  account  of  the 
pnrdiase  price  of  a  obtain  antomoblle  from 
the  defendant,  and  for  repairs  thereon,  whl<di 
nmchine  Is  alleged  to  have  proven  defective^ 
and  In  that  respect  to  have  violated  the 
terms  of  certain  alleged  guaranties  given  by 
the  d^nduit  to  plaintiff  at  the  time  of  and 
whicii  constituted  the  basis  ot  the  pondmse 
by  her  of  said  aut(nnoUle|  and  also  to  re- 
cover the  Bom  of  9420,  damages  aUes^  to 
have  been  sustained  hy  the  plainUff  through 
her  attempted  use  of  such  defective  madilne. 

The  coiu plaint  is  In  two  counts  setting 
forth  separately  the  foregoing  Itemg  of  the 
plaintitTs  alleged  loss  and  damage.  Defend- 
ant's answer  denies  the  avermwts  ot  both 
counts  of  the  compkdnt  In  so  far  as  they 
Involve  the  breach  of  any  agreement  or  guar- 
anty <^  the  part  of  the  d^todant,  or  of  the 
Ford  Motor  Company,  its  iHrlndpal,  in  the 
sale  of  the  machine.  The  aise  was  tried 
before  a  Jury,  which  roidered  a  verdict  In 
plalntifTs  ftivor  for  the  sum  of  9619,  and 
from  the  Judgment  entered  thereon  for  said 
sum  and  costs  the  defendant  prosecutes  this 
appeal. 

There  is  little  if  any  dispute  between  the 
parties  as  to  the  material  facts  upon  which 
tlie  determloatlon  of  this  appeal  must  de- 
pend. The  plaintiff,  bi^ng  deslnms  of  iMir- 
chaslDg  an  automobile  for  use  In  the  Jitney 
bus  service  went  to  the  defendant'  as  the 
local  agent  of  the  Ford  Motor  C<mipany  ot 
Detroit  to  procure  said  car.  According  to 
the  xdaintlfTs  testimony — wbldi  may  be  tak- 
en  as  true  for  the  purposes  ct  this  appeal — 
she  met  there  a  salesman  of  the  defendant  to 
whom  she  stated  that  she  mmted  1x>  buy  a 
Ford  car  upon  Installments,  and  would  like 


to  see  Oie  car.  The  salesman  intoimed  h^ 
that  they  had  not  a  car  In  stock  to  abaw- 
her  at  that  time,  but  that  all  of  the  Ford 
cars  were  sold  with  a  guaran^.  He  also 
stated,  according  to  her  testlmtmy,  that  the 
car  would  be  a  new  and  perfect  car,  and 
would  be  delivered  in  good  shape  and  would 
be  satisfactory  In  every  way.  She  thereupon 
paid  the  aum  of  950  on  account  of  the  pur- 
chase price  of  the  car,  and  at  that  time  there 
was  made  out  and  presented  to  her,  and  she 
signed,  a  writing  denominated  upon  Its  face 
"Sales  CMitract,"  and  being  In  the  customary  . 
form  of  a  leasing  or  conditional  sales  agree- 
ment, containing  a  gmeral  description  of  the  • 
car  with  a  statement  of  the  terms  of  its  pro- 
posed purchase  and  times  and  amounts  of 
deferred  payments.  This  written  agreement 
contained  In  black  type  next  above  the  iqiace 
of  its  signature  the  following  words: 

"It  is  understood  that  the  Paeifie  Kissel 
Kar  Branch  will  not  be  bound  by  an^  under- 
standings, aereements,  or  representations,  ex- 
press or  implied,  not  specified  herein  or  covered 
by  our  retail  sales  guaranty  duly  executed." 

The  plaintiff  admits  signing  this  paper, 
and  also  admits  that  a  little  later  and  before 
receiving  the  car  she  saw  and  read  and  sign- 
ed another  agreement  In  which  the  terms  of 
her  purchase  of  the  car  were  more  fully  set 
forth,  and  In  which  also  the  express  terms 
of  the  guaranty  of  the  defendant  and  of  the 
Ford  Motor  Company,  the  manufacturer  of 
the  car,  were  set  forth  In  detail;  and  in 
which  It  was  also  stated  that: 

"The  above  comprises  in  full  the  entire  agree- 
ment covering  or  pertaining  to  this  sale,  and 
no  agreement  of  any  kind,  verbal  understandings 
or  terms  whatsoever  will  be  recognlxed  than  as 
embodied  and  speeifled  herein." 

The  plaintiff  read  and  signed  said  agree- 
ment, and  also  recdved  a  duplicate  coqj  of 
it,  and  thereupon  received  delivery  of  the- 
car.  It  was  a  new  car,  and  was  selected,  ar- 
bitrarily, out  of  a  number  of  similar  cars 
apparently  of  the  same  quality.  During  the 
14  weeks  which  followed,  the  plaintiff  used 
the  car  in  the  Jitney  service,  and  In  motoring 
generally,  dri^ng  It  in  all  about  4,000  miles. 
From  time  to  time  it  was  In-  the  shop  of  the 
defendant  for  r^Miin,  and  at  one  time  was 
sent  to  the  Ford  Motor  Company  for  the 
remedy  of  some  unspedfled  defect.  Tta 
plaintiff  paid  for  a  time  her  Installments 
upon  the  purchase  price  of  the  car,  and  alao 
peAA  on  account  of  said  repain  the  sum  of 
9173.60,  but  finally  failed,  or  refused,  to  keep, 
up  her  paymoite^  in  consequoue  of  which, 
the  de^diut  reto<A  posseMcoi  of  the  car.' 
and  undertook  to  (»ncel  the  agreement  for' 
Its  purdiase  for  noncompliance  with  its 
terms.  Thereupon  the  plaintiff  commenced 
this  actlonf 

,  [1]  We  are  unable  to  distinguish  this  case 
in  prlndple  from  other  cases  recently  be-, 
fore  the  Supreme  Court  and  this  cotut  in 
which  the  doctrine  is  repeatedly  restated 
that  a  person  buying  or  agreeing  to  buy  per^ 


dbs»Per  other  euw  sm  udm  topic  aad  KBT'OraHBSB.  in  aU  Xsy-NwBltwMI  DlgMts  and  ImSnm : 


Digitized  by 


Google 


90S 


194  PAOIFJO  BEPOBTBB  ■ 


.  Kmal  property,  the  terms  of  which  pnrdjase 
or  agreement  to  pnrchafle  ore  put  In  writing, 
la  bound  as  to  the  tenns  of  the  contract  bj 
anch  writing.  Into  which  all  preUminarr  un- 
derstandings and  assnrances  are  presumed  to 
be  merged,  and  that  soch  person  cannot  go 
bdHlnd  such  writing  to  avoid  the  agreement 
of  purchase  for  the  alleged  breach  of  some 
oral  understanding  or  guaranty  not  cont^- 
ed  within  Its  written  termy.  This  is  but  a 
restat^ent  of  the  snbstance  of  section  1625 
of  the  GItII  Code  as  Interpreted  and  aivUed. 
in  the  following  cases :  Knllman,  Salx  ft  Oo. 
T.  Sugar,  etc.,  Ooi,  153  GU.  725,  96  Fae.  9B»', 
Oermaln  Fndt  Co.  Armsby  Co.,  153  CaL 
585,  96  Pac  3U9;  Gardiner  v.  McDonogh, 
147  Oal.  313,  81  Paa  964;  Dollar  t.  Inter- 
natUmal  BanUng  Ca,  13  CaL  App.  331,  100 
Pac.  489. 

[1]  The  abdication  of  this  principle  does 
not  ta  course  operate  to  prerait  a  person 
from  aT<dding  a  contract  for  fraudulmt  mis- 
representations whidi  operate  as  the  indnce- 
meat  for  entering  Into  it,  and  upon  whldi 
the  party  Injured  at  niUiled  thereby  was  en- 
titled to  r^;  and  it  U  upon  that  theory 
that  the  plaintiff  has  depended  to  sustain 
this  actttm  and  the  Judgment  rendered  there- 
in. She  asserts  that  the  inducing  cause  for 
her  agreement  to  purchase  the  car  in  ques- 
tion was  the  representation  of  the  salesman 
of  the  defendant  that  the  car  which  would 
be  delivered  to  her  would  be  a  new  and  per- 
fect car,  and  that  It  was  guaranteed  perfect 
in  every  way,  and  that  she  would  have  no 
trouble  with  It;  but  -the  testimony  of  the 
plaintiff  hersdf  shows  that  at  the  very  time 
the  aforesaid  salesman  was  engaged  in  mak- 
ing these  representations  he  Informed  her 
there  was  a  written  guaranty  went  with  the 
car,  while  the  first  writing  which  she  then 
and  there  signed  not  only  expressly  referred 
,to  such  guaranty,  but  also  expressly  slated 
that  the  defendant  would  not  be  bound  "by 
any  understandings,  agreements,  or  repre- 
sentations, express  or  Implied,  not  specified 
herein  or  covered  by  our  retail  sales  guaran- 
ty duly  executed."  This  the  plaintiff  admits 
that  i^e  saw  and  signed,  and  also  admits 
that  she  signed  and  received  a  copy  of  the 
amplified  agreement  between  her  and  defend- 
ant at  the  time  that  she  received  the  car,  In 
which  the  express  terms  of  the  manufactur- 
er's and  seller's  guaran^  are  set  forth,  and 
in  which  it  Is  again  expressly  stated  that  the 
same  contains  the  full  agreement  between 
the  partly  and  that  no  agreement  of  any 
kind  and  no  verbal  understandings  or  prom- 
ises whatever  will  be  recognised  dther  than 
as  ^bodied  or  specified  therein,  l^e  plain- 
tiff does  not  pretend  to  stete  that  she  did 
not  sign  these  writings  knowingly  and  free- 
ly, or  that  any  fraud,  deceit,  or  concealment 
as  to  their  terms  and  effect  existed  as  an 
inducing  cause  for  her  execution  of  them; 
nor  has  the  plaintiff  shown  In  the  proofs  in 


this  case  that  any  of  the  terms  of  the  ex- 
press and  limited  warranty  of  the  manufitc- 
turer  and  sell«:  of  the  car  set  forOi  in  detail 
in  the  written  agrennent  were  violated  by 
the  defendant  or  hy  Its  principal.  Oie  Ford 
Motor  Company. 

Tills  state  of  facte  brings  this  anieal  di- 
recUy  witUn  ttia  principle  laid  down  In  the 
case  of  Pease  t.  Fltegerald,  161  Pac.  506, 
recently  decided  hy  this  court,  wherein  It  Is 
held  that  a  person,  signing  a  written  agree- 
ment  which  contains  npim  ite  face  the  state- 
ment that  only  the  written  repzeeoitetlonB, 
agzeonents,  and  guaranties  contained  within 
Ite  term  shall  be  binding  upon  the  other 
party  to  it,  cannot  rely  upon  any  oral 
statemente  made  by  the  agent  or  n^Mesraito- 
tlve  of  such  par(7  prior  to  or  at  the  time  of 
the  execution  of  tlie  written  agreenmt. 

m  This  case  is  In  line  with  the  weU-es- 
tebllshed  rule  of  law  that  where  a  party 
freely  contracte  with  an  agent,  knowing  the 
Umlt  of  the  agent's  authority,  he  may  not  be 
heard  thereafter  to  assert  ttut  he  was  misled 
Into  belleTlng  that  the  agent  had  greater 
authority.  Northern  Assurance  Go.  t.  Srand 
View  BuUdlng  Ass'n,  188  U.  S.  SOS,  22  Sop. 
Ct  133,  46  L.  Ed.  213.  and  cases  dted. 

It  follows  that  the  Judgment  herein  mnst 
be  reversed,  and  It  la  so  ordered. 

We  concur:  KEBIUOAN,  J.;  BIGH- 
ABDS,  J. 


WHIIJ3IN  ft  aL  T.  MABTLAITD  GOLD 
QUARTZ  MINING  GO.  et  aL 
(Civ.  1630J 

(District  Court  of  Appeal,  Third  District  Call- 
fornia.  March  21,  1017.  Behearing  Denied 
April  20,  1017.  Denied  by  Supreme  Oourt 
May  17,  1017.) 

Moras  AND  MiNEUU  ^3>48— OiiUiis— Pas^ 

■NTS— CONSTEUCTIOH. 
A  patent  to  lot  No.  41  and  1664.  linear 
feet  of  the  Dureka  ledre  procured  under  federal 
Mining  Act  July  26.  1866.  c.  262, 14  Stet.  251« 
providing  tiiat  one  having  complied  With  certain 
conditions  shall  be  entitled  to  a  patent,  "grantinc 
BQCh  mine  togetlier  with  the  right  to  follow  mch 
vein  or  lode,  with  its  dips,  ansles  and  variations, 
to  any  depth,  although  it  may  enter  the  land  ad- 
joining," gave  to  grantee  the  fee  to  the  lot  and 
so  mudh  of  lode  as  apexed  within  its  exterlw  sar- 
face  boundaries  with  the  right  to  follow  the  vein 
on  its  dip  and  nothing  more ;  the  patent  as  to 
loac  portion  of  the  lode  lyii%  beyond  the  ex- 
terior boandariee  of  the  lot  bdng  invalid. 

[Ed.  Note.— For  other  esses,  see  Mines  and 

Minerals.  Gent.  Dig.  U  125-129.] 

Appeal  from  Snperl<v  Conrt,  Nevada 
County;  George  O.  Jones,  Judge. 

Adlon  by  David  Whlldln  and  others 
against  the  Maryland  Gold  Quartz  Mining 
Company  and  another.  From  a  Judgment 
for  plaintiff  and  an  order  denytog  a  motion 
for  a  new  trial,  the  unnamed  defendant  sp- 
peals.  Affirmed. 


»For  oUiar  c— as  ■«  bbbw  topic  aad  KBT-NUHBSB  in  all  K«r-Numb«n4  DlgoRtf  and  lodexas 


Digitized  by 


Google 


CaL) 

Cbaa  W.  Eltts,  of  San  Francisco,  and 
John  Mulroy,  of  GrasB  Valley,  f<»*  appellant. 
Nllon  &  Arbogast,  of  Nevada  City,  for  re- 
qKmdoits  Whildln  and  others,  Fred  Searls, 
of  Nevada  City,  for  respondent  Maryland 
Gold  Quartz  Mining  Co. 

BUBNBTT,  J.  Hie  action  was  one  to 
quiet  plalntUfs'  title  to  a  small  parcel  of 
mining  ground  lying  easterly  of  and  adjoin- 
ing the  surface  boundaries  of  defendant  EJu- 
r^a  Gold  Mining  Ccunpany's  patented  land, 
known  as  the  Eureka  qnartii  mine.  The  land 
claimed  hy  plaintiffs  Is  designated  as  East 
Bloreka  quartz  mine,  and  is  an  Irregnlar 
shaped  parcel  surrounded  w  all  sides  by  pat- 
ented mining  claims.  Plaintiffs  claim  that, 
on  the  Sth  day  of  September,  1897,  the  land 
embraced  within  the  exterior  boundaries  of 
the  East  Elureka  quartz  mine  was  public 
mineral  land  of  the  TTnlted  States,  open  to 
exploratiMi  and  purchase;  that,  on  said 
date,  one  Stephen  Maynard,  a  citizen  of  the 
United  States  and  the  predecessor  of  the 
plaintiffs  In  interest,  having  discovered  a 
lode  or  vein  of  gold-bearing  rock  in  place 
within  the  exterior  boundaries  of  said  parcel 
of  land,  made  a  valid  mining  location  of  said 
parcel,  to  be  known  as  the  East  Eureka 
quartz  mine;  that  the  labor  and  Improve- 
ments necessary  in  order  to  hold  said  mining 
dalm  nnder  the  federal  mining  laws  were 
done  and  performed  each  year  by  said  May- 
nard and  the  plaintiffs  as  his  successors  in 
interest.  There  Is  no  controversy  as  to  the 
technical  formality  of  said  locatl<m,  the  post- 
ing of  the  notice,  the  marking  of  the  bound- 
aries, or  the  performance  of  the  necessary 
labor  to  hold  the  claim. 

Appellant,  Eureka  Gold  Mining  Company, 
claims  only  a  portion  of  the  land  embraced 
within  said  location,  and  It  bases  Its  claim 
to  this  upon  a  certain  mineral  patent,  dated 
September  13,  1869,  Issued  by  the  Land  De- 
partment of  the  United  States  to  the  Eureka 
Oold  Mining  Company  for  lot  No.  41  in  the 
northeast  quarter  of  section  26,  township  16 
north,  range  8  east,  M.  D.  M.,  containli^ 
23.29  acres,  together  with  the  lode  1,664  feet 
In  length.  This  patent  was  based  upon  a  lo- 
cation of  1,700  feet  of  the  Eureka  ledge, 
made  December  9,  1865,  as  Indicated  by  the 
Hollowing: 

"Notice  of  locatim.  Notice  is  hereby  given 
that  the  nnderslgned  have  this  day  located  and 
taken  up  for  mining  parposes,  MTntteen  claimH 
of  .one  hundred  feet  each  on  the  quartz  lode  or 
T^n  known  as  the  Eureka  ledge  situated  upon 
Eureka  hill,  about  one  mile  easterly  from  the 
town  ot  Grass  Valley,  Nevada  county,  Califor- 
nia, commencing  at  a  point  on  said  ledge  at 
which  this  notice  is  posted,  forming  the  westerly 
boundary  of  the  claima  of  the  Idaho  Mining 
Company,  and  extending  thence  westerly  seven- 
teen hundred  feet  up<Hi  and  following  the  said 
Eureka  ledge  to  a  large  pine  tree  forming  the 
eastem  boundary  of  the  claims  of  the  Rowanaise 


About  164  feet  of  the  Eureka  l^ge  or  lode 
Attempted  to  be.  granted  by  app^la^t's  ml«- 


ftoa 

eral  patent  lies  outside  dt  and  beyond  the 
exterior  surface  boundaries  of  plaintiffs*  min- 
ing location,  and  the  right  of  ownership  of 
these  164  feet  of  said  ledge  presents  the  Im- 
portant issue  In  the  casa 

The  determination  of  this  matter  involves, 
of  course,  the  question  whether  this  particu- 
lar part  of  the  lode  was  subject  to  locatl<»i 
on  September  S,  1897,  when  the  predecessor 
of  plaintiffs  gave  notice  of  his  claim ;  in 
other  words,  whether  it  was  then  a  part  of 
the  public  domain.  This  must  d^nd  upon 
the  CMislderation  whether  appellant's  patent 
to  lot  No,  41  and  1,664  linear  feet  of  the 
Eureka  ledge  carried  and  conveyed  that  por- 
tion of  the  strike  which  lies  beyond  the  ex- 
terior surface  boundaries  of  said  lot  If  It 
was  operative  to  vest  title  to  said  portiMi, 
manifestly,  appellant  must  prevail;  other- 
wise, the  order  of  the  trial  court  must  be 
affirmed. 

Bespondents*  [Kwltion  is: 

"That  the  Eureka  patent  granted  the  fee  of  lot 
No.  41  including  so  macfa  of  the  Enreka  lode  as 
apezed  within  the  exterior  surface  boundaries  <rf 
said  lot,  with  the  right  to  follow  the  vein  on  Its 
dip  and  nothing  more;  and  Oiat  as  to  the  por- 
tion of  the  lode  whicn  lies  beyond  the  ezbnor 
boundaries  of  lot  No.  ti^  the  patent  is  Invalid 
and  inopeiattve." 

Fnrtheimore,  It  Is  ocmtended  that: 

"Appellant  has  the  choice  of  two  conrses.  Ei- 
ther it  couH  rely  upon  its  old  location  and  i>os- 
sessory  right  of  so  many  linear  feet  along  the 
ledge,  with  its  attendant  bnrdens  of  annual  la- 
bor, etc.,  without  certain  and  defined  surface 
rights,  or  it  could  proceed  to  patent  have  its 
lode  and  selected  surface  ground  officially  sur- 
veyed and  platted,  and  receive  from  the  govern- 
ment a  mineral  grant  for  something  oertarn  and 
defined,  thus  nUeving  itself  from  tie  burdens 
mratlooed  and  making  certain  what  was  tliereto- 
fore  Indefinite.  Appellant  chose  the  latter  oonne 
and  it  must  abide  its  choice." 

We  think  there  can  be  no  doubt,  under  the 
decisions,  of  the  correctness  of  respondents' 
view  of  the  case.  If  the  patent  had  been 
Issued  under  the  statute  of  1872  (Act  May 
10, 1872,  e.  152,  f  3,  17  Stat  91  [U.  S.  Comp. 
St  1916, 1  4618]),  even  appellant  would  prob- 
ably not  contest  the  proposition  affirmed  by 
respondents,  but  no  different  conclusion  can 
be  reached  from  a  pn^r  interpretatl<m  of 
the  law  of  1866  under  which  appellant 
claims,  although  said  statute  is  not  so  ex- 
plicit and  certain  as  the  later  mactment  of 
Congress.  The  second  section  of  the  federal 
mining  act  of  July  26,  1866,  c.  262,  14  Stat 
261,  provides: 

"Whenever  any  person  ♦  •  •  claims  a  vdn 
Or  lode  of  quartz,  «  •  ♦  bearing  gold, 
•  •  •  having  previously  occupied  and  im- 
proved the  same  according  to  the  local  customs 
or  rules  of  miners  in  the  district  *  *  *  and 
having  expraded  in  *  *  *  labor  and  improve- 
ments thereMi  an  amount  of  not  less  than  one 
thousand  dollars."  etc.  "It  shall  *  *  *  be 
lawful  for  said  claimant  *  *  ♦  to  file  in 
the  local  land  office  a  diagram  of  the  same,  so 
extended  laterally  or  otherwise  as  to  conform 
to  the  local  laws,  customs,  and  rules  of  miners, 
and  to  enter  such  tract  and  receive  a  patent 
therefor,  granting  sndi  mine,  tog^er  with  the 
right  to  follow  such  vein  or  lode  with  its  dips, 
angles,  and  variations^  to  any  depth,  althou^ 
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it  may  enter  the  lan'd  adjoining,  which  land  ad- 
joining shall  be  sold  subject  to  ws  condition.*' 

The  use  of  the  terms  "entry"  and  "tract" 
clearly  ImpUes  a  surface  locattoo,  and  It  Is 
the  "tract"  for  whidi  the  patent  Is  granted. 
The  language  is  opposed  to  the  contention 
that  the  patentee  may  claim  the  ledge  on  Its 
course  or  "strike"  beyond  the  extreme  bound- 
aries, although  he  may  follow  the  lode  on  Its 
"dip"  beyond  the  lateral  lines.  It  makes  no 
difference  what  the  actual  location  may  hare 
been  or  what  is  permitted  by  the  local  min- 
ing rules  or  costcHus.  The  statute  prescribes 
the  measure  for  the  isstiance  of  the  i>atent, 
and  the  muniment  of  title  therein  authorized 
cannot  be  extended  or  enlarged  by  any  act 
of  the  administrative  officers  of  the  govern- 
ment. That  the  patent  must  be  thus  defined 
and  limited  In  its  operation  has  been  deci- 
sively stated  by  the  courts.  One  of  the  early 
cases  Is  W<^ey  v.  Ijeban<m  MIn.  Co.,  4  Colo. 
112.  There  the  patent  to  what  was  known 
as  the  "Ben  Harding"  lode  was  Issued  under 
the  act  of  1866,  and  contained  the  following 
language: 

"It  being  the  express  intoit  and  meaning  of 
these  presents  to  convey  to  the  said  J.  Warren 
Brown,  hia  heira  and  assigns,  only  the  eight 
bandred  linear  feet  of  the  Ben  Harding  lode, 
with  surface  ground  hereinbefore  described,  com- 
mencing at  the    •    •    ♦    discovery  shaft'  of 

Slid  lode  and  extending  thence  westerly  eight 
undred  feet  •  •  *  along  the  bourse  of  the 
vein,  the  same  being  known  as  claims  Nos.  1, 
etc.,  *  *  •  ,  with  the  right  to  follow  said  Ben 
Harding  lode  'or  vein,  to  the  distance  of  eight 
hundred  linear  feeL  with  Its  dips,  angles  and 
variations,  to  any  depth,  although  it  may  enter 
the'  land  adj(»uing.'* 

-  In  zefcafence  to  the  claim  of  tbe  right  to 
follow  tbe  vein  In  ItB  course  beyond  the  ex- 
terior boundaries  of  the  surface  location  the 
court, fnJd: 

'  "It  is  however,  insisted  that  if  not  by  the 
literal  terms  of  the  act  of  July,  1866,  then  by 
virtue  of  territorial  legislation  and  local  cua- 
toam  and  rules  of  miners,  the  patentee  was  en- 
titled to  follow  tbe  course  of  the  discovered  lode, 
whether  it  was  comprised  within  his  location  or 
not;  that  cmc  of  the  purposes  of  tlie  act  of 
Congress  was  to  recognize  and  confirm  mining 
rights  and  tities  as  they  existed  under  local  laws 
and  custCHDs;  that  whatever  ma^  be  the  true 
construction  of  the  act  as  to  locations  made  sub- 
sequent to  its  passage,  as  to  locations  made  prior 
thereto,  it  authorized  the  issuance  of  a  patent 
for  a  lode  located  in  conformity  with  the  rules 
and  cnsbnns  of  the  mining  district  in  wtiich  it 
was  situated,  even  though  it  might  depart  in  its 
linear  coarse  from  the  lateral  boundaries  of  the 
described  premises." 

After  a  reference  to  the  statoa  of  the 
claimant  and  posaeasw  before  tbe  Issuance 
of  the  patoit,  the  court  declares: 

"A  title  in  fee,  by  patent,  is  offered  him,  which 
he  may,  at  his  pleasure,  accept  or  reject  By 
the  statute,  his  rights  are  drcumscribed  and  de' 
termined.  The  act  of  Congress,  from  which  they 
spring,  is  paramount  to  all  local  laws,  rules, 
and  customs.  ♦  •  •  It  is  in  the  light  of  its 
provisiims  that  every  patent  issued  in  pursuance 
thereof  must  be  construed,  and  we  cannot  there- 
fore, admit  that  any  sndi  patent  can,  by  virtue 
of  local  laws  and  customs,  transfer  to  the  pat- 
entee any  greater  interest  or  estate  than  that 
which  the  paraawtmt  law  warrants." 


BBPORTBB  <OrI 

Quoting  from  the  opinion  of  Judge  E>eady 
in  the  case  of  Chapman  r.  Toy  Long.  4 
Sawy.  84,  Fed.  Cas.  "So.  2,610.  to  the  effect 
that  the  locator  has  tbe  choice  of  remaining 
in  the  possession  of  the  mine  and  developing 
and  appropriating  its  mineral  deposits,  or  of 
taking  steps  to  purchase  it  and  secure  a  pat- 
ent therefor.  It  b^g  a  matter  left  to  his 
own  option  or  soise  of  adf-interest,  tbe  coart 
proceeds  to  say: 

"The  patent  operates  to  convey  not  only  the 
circumscribed  tract  of  land  which,  under  the 
claimant's  directiop,  has  been  platted,  but  ^so 
the  lode  contained  therein,  with  the  right  to  fol- 
low the  same  in  its  downward  course  into  ad- 
jctoing  premises,  but  not  to  follow  It  when,  on 
its  onward  oonne  strike,  it  departs  from  the 
vertical  side  lines.  In  the  latter  case,  after  its 
departure,  it  is  the  subject  of  location  by  whom- 
soever it  may  be  discovered." 

It  was  therefore  held  that  the  plaintiff 
was  not  entitled  to  the  portion  of  the  lode  In 
its  course  beyond  the  patented  side  lines. 
The  case  was  manifestly  carefully  consider- 
ed BQd  ably  expoonded  by  the  Colwado  Sn- 
preme  Court 

Two  interesting  and  noted  Utah  cases  are 
also  brought  to  our  attention,  both  Invtdvlng 
the  same  question.  In  McCormlck  v.  Vames, 
2  Utah,  355,  the  notice  of  location  covered 
some  2,200  feet  of  the  lode,  and  the  patrat 
corresponded  with  It,  but  only  about  100  feet 
were  covered  by  the  surface  boundaries,  and 
it  was  held  that  tbe  patentee  In  bis  title  was 
limited  to  this  description,  the  court  declar- 
ing that: 

"It  is  clear  that  the  government  did  not  in- 
tend, by  the  act  of  Congress  of  July  26,  1S6G, 
to  authorize  the  miner  to  locate,  or  itself  to 
grant,  two  separate  and  distinct  estates  in  a 

mining  location,  one  in  tbe  surface  ground,  and 
the  other  in  the  vein  or  lode,  whenever  the  lat- 
ter might  be  found  to  run  in  its  course,  without 
regard  to  the  surface  ground." 

It  was  pointed  out  that  under  the  ctMnmon 
law  the  claimant  would  be  entitled  only  to 
whatever  might  be  over  and  under  the  surface 
of  a  segment  of  tbe  earth,  carved  out  by  the 
extreme  lines  of  the  location  extended  down- 
wards indefinitely,  and  that  the  said  statute 
of  1866  operated  to  qualify  or  enlarge  this 
right  in  one  respect  only,  and  that  Is,  to  tbe 
extent  that  the  claimant — 
"may  follow  the  lode  from  the  apex  found  with- 
in the  surface  ground,  on  its  dip  to  any  depth, 
although  in  its  course  downward  it  may  so  far 
depart  from  a  perpendicular  as  to  enter  the  land 
adjoining.  *  «  *  Bat  ha  cannot  go  beycmd  ot 
outside  of  his  aide  lines  on  the  course  or  strike 
of  the  vein."  ^ 

The  other  Utah  case,  Tarbet  v.  Flagstaff 
Mg.  Co.,  went  to  the  United  States  Supreme 
Court  on  appeal,  and  is  reported  in  98  U.  S. 
463,  25  I>.  Ed.  253,  and  the  ruUngs  of  the 
Utah  Supreme  Court  similar  to  those  In  the 
McCormlck  Case,  supra,  were  upheld.  The 
rule  was  also  laid  down  that  a  location  made 
crosswise  of  a  lode  or  vein,  so  that  its  great- 
est iMigth  crossed  the  same  instead  of  fol- 
lowing the  course  thereof,  will  secure  only 
BO  much  of  the  dalm'  as  It  actually  crosses 
at  the  Snrfaoe^  and  Its  side  lines 'wlH  twcoaie 
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Its  end  llDSB  for  the  porpoae  of  defining  Qie 
rights  of  the  owner.  The  same  theory  that 
Is  held  by  appellant  hvdn  was  embodied  In 
a  proposed  InstroctltHi  that  was  refused  by 
tha  lower  court,  and  the  Sntneme  Court  of 
the  United  States  declared  that  the  ruling 
was  correct  The  proposed  Instruction  was 
as  followa: 

"By  the  act  of  OoDgress  of  July  26^  1S66. 
under  which  all  of  tbese  locations  are  claimed  to 
have  beeo  made.  It  was  the  veto  or  lode  of  min- 
eral  that  was  located  and  claimed ;  the  lode  was 
the  principal  thing,  and  the  surface  area  was  a 
mere  incident  for  the  cmvenient  working  of  the 
lode;  the  patent  granted  the  lode,  as  such,  ir- 
respective o(  the  surface  area,  which  an  appli- 
cant was  not  bound  to  claim;  it  was  his  conven- 
ience for  working  the  lode  that  cootn^ed  his 
location  of  the  surface  area;  and  the  patentee 
under  that  act  takes  a  fee-simple  title  to  the 
lode,  to  the  fuU  extent  located  and  claimed  un- 
der said  act" 

It  was  declared  that  the  true  coDStmctlon 
of  the  act  of  Congress  of  1866  is: 

"That  the  owner  of  a  mining  right  in  a  lode  or 
Teln  cannot  follow  the  course  ai  the  vein  be- 
ycmd  the  end  lines  of  his  locatitHi  extended  per- 
pendicularly downwards,  but  that  he  mar  follow 
the  dip  to  an  Indefinite  distance  outside  ot  his 
side  lines." 

The  foregoing  case  Is  followed  In  Del  Mon- 
te M.  &  M.  Co.  T.  Last  Chance  M.  &  M.  Co., 
171  U.  S.  75, 18  Sup.  899,  43  L.  Ed.  72,  where- 
in the  subject  is  learnedly  reviewed'  by  the 
court  through  Mr.  Justice  Brewer  and  it  Is 
declared  that: 

"The  express  purpose  of  the  statute  fof  1866] 
was  to  grant  the  vein  for  so  many  feet  along  its 
course,  yet  such  grant  could  only  be  made  ef- 
fective by  a  surface  location  covering  the  course 
to  such  extent." 

In  Wahrath  r.  Chami^on  Mg.  Co..  63  Fed. 
B62,  the  acts  of  1866  and  1872  are  compared, 
and  It  is  declared  by  Judge  Hawley: 

"A  survey  of  the  surface  gtoond  must  be  made 
before  it  can  be  patented,  and  the  surface  lines 
of  such  survey  should  be  marked  upon  the 
ground,  whethn*  patented  under  the  law  of  1866 
or  1872.  The  intent  of  both  acts,  in  this  respect, 
is  substantially  to  ihe  cAM  that  the  mining  lo- 
cations made  thereunder  should  be  along  the 
lode  lengthwise,  and  the  surface  boundaries 
should  be  marked  upon  the  claim.  It  was  not 
intmded  by  either  act  that  the  locator  would 
have  any  right  to  follow  the  tode  upon  its  strike 
beyiHid  the  surface  lines  of  his  location.  The 
term  'location'  as  used  in  both  acts  refers  to  the 
surface  ground,  as  well  as  to  the  vein  or  lode. 
The  lode  claim,  whatevw  its  nature,  character, 
or  extent,  is  to  be  limited  to  the  survey  of  the 
surface  location,  and  the  title  to  the  lode  upon 
its  strike  Is  not  given  to  any  p<»iion  thereof 
which  depsjis  beyond  the  surface  lines  of  the  lo- 
catioB." 

Montana  Ore  Purchasing  Co.  v.  Boston  & 
Ifontana  Co.,  20  Mont  336,  51  Pac.  159,  is 
an  instructive  case  from  Montana,  very  much 
In  point  here.  The  patoit  called  tax  2.08 
acres  of  land,  more  or  less,  and  "and  1,318 
Unear  feet  of  the  said  Rama  vein,  lode,  ledge, 
or  domslt  of  the  length  hereinbefore  descrih- 
ed,"  etc.  The  court  said : 

"While  it  is  often  true  that  the  surface  of  min- 
ing ground  is  often  spoken  of  in  the  decisions  of 
the  courts  as  an  incident  to  the  vein  whose 
-epes  lies  within  or  nnder  It,  we  are  dearly  of 


the  (ninion  that  the  mining  statutes  of  the 
TTnitea  States  contain  no  authority  for  the  con- 
veyance of  the  lodes  or  veins  embraced  in  a  lo- 
cated quarts  claim  independently  of  the  surface 
gtound  connected  with  and  containing  or  over- 
lying them.  Neither  is  the  subject  of  patented 
grant  by  itself.  •  •  •  What  did  the  Rarus 
patent  convey?    «    «    •  patent  conveys 

an  area  of  2.9S  acres  and  no  more.  *  *  *  la 
so  far  as  the  patent  attempts  to  convey  the 
Rams  lode  on  its  strike,  independently  ot  the 
granted  surface  of  2.^  acres,  it  is  vcdd  and  of 
no  effect" 

Other  similar  dedslons  are  cited  by  re- 
spondents, but  the  forcing  would  seem  to 
set  the  matter  at  rest 

It  -is  true,  as  pointed  out  by  the  Montana 
court,  that  certain  apresslona  are  used  In 
the  statutes  that  apparently  favor  appellant's 
position,  but  the  phraseology  results  tmm  the 
fact  that  the  lode  Is  the  actual  thing  in  In- 
terest and  the  principal  subject  that  la  con- 
templated. However,  as  pertinently  declared : 

"Such  expr^sions  and  such  provisions  cannot 
avail  to  permit  the  grant  of  lodes  or  veins  em- 
braced in  a  located  quarts  daim  regardless  of 
the  surface  connected  therewith." 

^Dme  are  certain  opresslottB,  also,  In 
some  of  the  dedirions  ot  the  courts  that  Imd 
color  to  the  contention  that  title  to  the 
lode  Independent  of  the  surfiice  boundaries 
may  be  acquired,  but  they  are  not  to  be  taken 
as  laying  down  the  law  In  the  pr«nlaes. 

Appellant  also  asema  to  find  some  ccnnfort 
In  certain  statemoitB  contained  In  sections  68 
and  69  {3d  Ed.)  of  LIndley  on  Mines.  It  is 
apparent,  though,  that  the  learned  author  Is 
therein  dealing  largely  with  the  mining  rules 
and  regulatl(Kis  as  to  the  location  of  daims 
and  .with  the  <^niims  of  the  Land  Depart- 
ment of  the  government.  However,  whoi  we 
look  at  section  60  we  find  this  decloraticm: 

"The  courts  of  last  resort  have  uniformly 
overruled  the  interpretation  of  this  act  adopted 
by  the  land  department,  and  have  established  the 
rule  that  surface  lines,  both  side  and  end,  were 
contemplated  by  the  act  of  1866.  and  that  when 
a  patent  was  onoe  obtained  the  patentee  was  not 
permitted  to  follow  the  vein  on  its  course  beyond 
the  surface  boundaries." 

Then,  in  section  71,  Judge  Lindley  compares 
,the  two  acts  of  1866  and  1872,  and,  In  refer- 
enoe  to  the  former,  makes  this  comment: 

"The  act  of  1866  left  the  manner  of  locating 
these  claims  to  local  regulation,  limiting  the 
Unear  extent  of  each  individual  daim  to  200  feet, 
except  in  case  of  the  discoverer,  and  to  a  max- 
imum of  3,000  feet  to  an  association  of  persons." 
"We  have  seen  that  under  the  local  rules  loca- 
tions were  made  of  the  vein  and  a  given  number 
of  linear  feet  on  the  course  was  claimed;  also, 
that  prior  to  patent  the  locator  could  follow 
that  vein,  wheresoever  it  might  run,  to  the  ex- 
tent claimed.  His  surface  ground  was  for  the 
convenient  working  of  his  lode,  and  its  extent 
was  r^ulated  entirely  by  local  custom.  His 
right  to  the  vein  in  length  or  depth  was  not  de- 
pendent upon  the  form  or  extent  of  the  surface 
ground.  When  he  applied  tat  and  received  a 
patent,  he  received  tlue  to  bat  one  lode,  and 
could  only  follow  that  on  its  course  to  the  ex- 
tent which  it  was  included  within  Ms  surf&ce 
lines.  While  end  lines  were  imjAied,  Ms  right 
to  pursue  the  v^  in  depth  was  not  based  upon 
their  substantial  paraUuism.** 
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He  then  proceeds  to  state  what  changes 
were  effected  by  the  statute  of  1872.  but  we 
need  pursue  the  subject  no  further. 

We  may  say  In  conclusion  that  the  princi- 
pal mistake  made  by  appellant  lies  In  the  as- 
snmptlcm  that  the  location  and  the  patent 
are  governed  by  the  same  rule.  As  pointed 
out,  the  location,  prior  to  1872,  could  be  made 
of  the  lode  without  regard  to  the  surface 
boundaries,  but  under  the  patent  the  locator 
was  limited  to  the  lode  within  the  designated 
lines  on  the  surface  of  the  ground.  When  ap- 
pellant applied  for  Its  pat^t,  it  undoubtedly 
might  have  Induded  surface  ground  for  the 
entire  length  of  the  lode  claimed  by  It,  but  It 
chose  to  take  23.28  acres  along  about  1,500 
feet  of  the  vein  and  no  surface  ground  for 
the  remaining  164  feet,  and  It  filed  In  the 
local  land  office  Its  plat  showing  such  choice. 

We  feel  satisfied  that  the  Judgment  Is  Just 
and  l^al,  and  the  orier  denyli^  the  motion 
for  a  new  trial  1b  therefore  afSrmed. 

We  concar:  CHIPMAN,  P.  J. ;  HART,  J. 


KAYB  «t  al.  T.  SUPmiOB  GOtTBT  OF 
KERN  COUNTY  et  al. 

(Civ.  2259.) 

(DiBtrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  21,  1917.) 

1.  pBOHxamoN  «s>i8  —  Bsstbaiht  or  Act 

AlAKADT  DOHX. 

Where  the  court's  act  performance  of  which 
la  sought  to  be  restrained  by  writ  of  prohibition 
has  been  done,  though  the  court  acted  In  excess 
of  its  jurisdiction,  the  alternative  wtit  will  not 
.be  made  peremptMj,  nnce  no  purpose  would  be 
served. 

rod.  Nota— For  other  cases,  see  Prohibition, 
Cent  Dig.  I  62.] 

2.  Pbohibition  ©=»S1— Moot  Qtjestion. 

Where  the  record  on  petition  for  writ  of 
prohibition  presents  a  moot  question,  the  pro- 
ceeding will  be  dismissed  without  prejudice  to 
petitioDers*  right  to  apply  for  auen  other  and 
further  writ  as  they  may  deem  advisable. 

[Kd.  Note.— For  other  cases,  see  Prc^bition, 
Cent  IMg.  S  80.1 

Petition  for  writ  of  prohibition  by  W.  W. 
Kaye  and  others  against  the  Superior  Court 
of  the  County  of  Kern  and  Milton  T.  Farm- 
er, Judge  thereof.    Proceeding  dismissed. 

W.  W.  Kaye  and  T.  F.  Allen,  both  of  Bak- 
ei^eld,  for  petitioners.  Emmons  &  John- 
stone,  of  Bokersfield,  for  respondents. 

PBB  CXJBIAM.  Prohibition.  One  Newell 
obtained  a  judgment  in  the  Justice's  court 
against  Katze  et  al.,  from  which  defendants 
appealed  to  the  superior  court,  where  the 
case  was  submitted,  for  decision  upon  an 
agreed  statement  of  the  facts  Involved.  The 
court  adopted  the  agreed  statement  as  its 
findings,  and  gave  judgment  thereon  for 
plaintiff.  Thereafter  defendants,  pursuant 
to  notice  and  upon  statutory  grounds,  moved 
the  court  for  a  new  trial,  which  motion  for 


new  trial  so  made  by  defendants  the  plaintiff 
moved  to  dismiss.  The  court  refused  to 
grant  the  motlcm  so  made  by  plalntlfl  to  dis- 
miss, and  continued  to  a  later  date  the  hear- 
ing of  defendants'  motion  for  a  new  trial. 
Plaintiff  then  applied  to  this  court  for  an 
alternative  writ  of  prohibition  directed  to 
the  respondent,  requiring  it  to  de^t  from 
further  proceedings  In  the  matter.  The  ap- 
plication was  based  upon  the  ground  that  the 
court  was  without  Jurisdiction  to  entertain 
a  motion  for  new  trial;  of  a  case  on  appeal 
from  a  justice's  court,  where  the  trial  was 
had  up<»i  a  stipulation  of  the  facts  Involved. 
The  writ  was  granted  on  November  25,  1916, 
and  by  the  clerk  leaned  in  form  prepared 
and  submitted  by  petitioners'  attorneys,  re- 
quiring respondott  to  desist  from  further 
proceedings  or  ruling  upon  defendants*  mo- 
tion for  new  trial  then  pending  before  it 
until  the  ISth  of  December,  1916,  Instead  of 
until  the  further  order  of  the  court,  as  re- 
quired by  section  1104  of  the  Code  of  Civil 
Procedure.  It  appears  from  the  return  that 
after  the  expiration  ot  said  time,  to  wit,  on 
December  27,  1916,  the  court  beard  the  mo- 
tion for  new  trial  and  granted  the  same.  In 
so  doing,  since  the  command  of  the  writ  was 
merely  to  de^t  from  any  ruling  until  De- 
cember. 18th,  there  was  no  violatloa  of  the 
order. 

[1]  It  thus  appears  that  the  act  the  per- 
formance of  which  It  was  sought  to  restrain 
having  been  done,  and  conceding  the  court 
acted  in  excess  of  its  Jurisdiction,  as  to 
which,  upon  the  authority  of  Gregory  v. 
Gregory,  102  Cal.  50,  36  Pac  364,  Quist  v. 
Sandman,  154  Cal.  748,  99  Pac.  204,  and  Ab- 
bey Land,  etc.,  Co.  v.  San  Mateo,  167  CaL 
434,  139  Pac.  1068,  52  R.  A.  (N.  S.)  408, 
Ann.  Cas.  1916C,  804,  we  entertain  no  doubt; 
nevertheless  no  purpose  could  be  serrad  bf 
making  the  writ  p»>emptory. 

[2]  Indeed,  aa  it  now  appears,  the  record 
presents  a  moot  question ;  and  the  proceed- 
ing, without  prejudice  to  the  right  of  the 
petitioners  to  apply  for  socb  other  and  fui^ 
ther  writ  in  the  premises  aa  they  may  deem 
advisable,  Is  dismissed. 


CALIFORNIA  WESTERN  R.  &  NAV.  CO.  T. 
INDUSTRIAL  ACG.  COMMISSION 
et  al..  (Civ.  2079.) 

(District  Court  of  Appeal,  First  District 
California.  Jan.  22, 1917.) 

Petition  foe  wilt  of  review  by  the  Cal- 
ifomla  Weston  Railroad  ft  Navlffition  Com- 
pany against  the  Industrial  Accident  Oom- 
mlssion  and  others.  Award  affirmed. 

Pettis  ft  Pemberton,  of  Fort  Bra^,  for 
petitioner.  C.  H.  McConanghy  and  Chris  M. 
Bradley,  bot^  of  San  Frandsco,  for  respond- 
ents. 
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FEB  GUBIAM.  The  petitlmi  In  the  first 
Instance,  as  It  appeared  to  the  court,  alleg- 
ed In  effect  that  the  award  of  the  commis- 
sion was  dependent  upon  the  testimony  con- 
tained in  the  deposition  of  the  mother  of  the 
deceased  taken  In  Finland,  and  which  depo- 
sition wfts  glTen  hy  the  witness  without  hav- 
ing been  subjected  to  an  oath.  It  was  also 
alleged  that  the  deposition  was  not  duly  au- 
thenticated. The  record  before  us  now 
shows  that  the  witness  who  gave  her  deposi- 
tion was  duly  sworn,  and  the  deposition  al- 
so appears  to  be  duly  authenticated ;  and  up^ 
on  an  examination  of  the  record  we  believe 
that  the  evidence  as  shown  by  that  deposi- 
tion sufficiently  sni^rts  the  award  of  the 
commission. 

For  these  reasons  the  award  will  be  affirm- 
ed; and  It  la  so  ord^M. 


GOMEZ  T.  AMERICAN  CAN  OO.  et  aL 
(av.  2074.) 

(District  Court  of  Appeal,  First  District, 
California.   Dec.  11, 1916.) 

Proceeding  by  Catarlno  Gomez  against  the 
American  Can  Company  and  the  Indostrlal 
Accident  Commission  of  the  State  of  Cali- 
fornia under  the  Workmen's  Compensation 
Act  (St  1913,  p.  279).  From  an  order  of  the 
Commission  denying  a  rehearing,  she  ai^lles 
tot  writ  of  review.   Petition  denied. 

Oscar  Hudson,  of  San  Frandsco,  for  pe- 
tloner.     Chidkering  &   Gregory,   of  San 
Frandsoo,  for  respondmt  American  Can  Co.  | 
Christopher  BC  Bradley,  of  San  Francisco,  i 
for  reqNmdent  Industrial  Accident  C<Hnmls- 
•lon. 

PEB  CrnilAM.  The  petition  herein  is  de- 
nied. We  tiilnk  that  the  finding  of  the  In- 
dustrial Accident  Commission  that  the  ap- 
idlcant  has  &lled  to  estaUIsh  any  sympa- 
thetic affectlfui  of  bis  tmlnjnred  eye  was  Jus- 
ttfled  by  the  evldcmce  before  tt,  and  henoe 
that  the  order  of  the  OonunlBslon  denying  the 
petition  for  a  reheating  was  properly  made. 


LAKE  T.  STEBLIN6  DEVELOPMENT  CO. 
et  aL    (Civ.  1842.) 

(District  Court  of  Appeal,  First  District, 
Oallfomla.  Feb.  20,  1917.  Bebearlng  De- 
nied by  Supreme  Court  April  18,  1917.) 

Appeal  fmn  the  Superior  Court  of  the 
City  and  County  of  San  Frandaco;  J.  M. 
Seaw^,  Judge. 

Action  by  Fred  W.  Lake  against  the  Step- 
ling  Development  Company  and  others. 
From  Judgment  for  plaintiff,  and  Sxom  order 
dmylng  new  trial,  defendant  named  ap- 
peals. Beversed. 


Jesse  Olney,  of  San  Francisco,  for  appel- 
lant. B.  M.  Alklns,  B.  P.  HenshaU,  and 
Luther  Elkins,  all  of  San  Franclsc<^  tar  » 
spondent. 

LENNON,  P.  J.  In  this  action  the  plain- 
tiff sought  and  secured  a  Judgment  quieting 
his  title  to  certain  lands  claimed  to  be  owned 
by  him  under  a  certificate  of  purchase  of 
state  school  lands  Issued  to  his  assignor  In 
the  year  1860.  The  court  denied  a  motion  of 
the  defendant  Sterling  Development  Compa- 
ny for  a  new  trial,  and  this  appeal  la  from 
the  Judgment  and  order. 

The  primary  points  presented  In  support 
of  the  appeal  are  covered  and  controlled,  we 
think,  by  the  recent  decision  of  our  Supreme 
Court  In  the  mandamus  proceeding  of  Alklns 
V.  Kingsbury,  170  Cal.  674, 151  Pac.  145.  In 
that  proceeding  It  appears  that  the  plain- 
tiff in  his  action  had  granted  a  portion  of 
the  Identical  lands  here  involved  to  the  pe< 
titloner  therein,  who  sought  by  writ  of  man- 
date to  compel  the  register  of  the  land  office 
of  the  state  to  Issue  a  patent  thereon.  The 
essential  features  of  the  appeal  In  that  case 
and  In  this  are  the  same.  The  certificate 
there  held  to  be  forfeited  Is  the  identical 
certificate  that  the  plaintiff  herein  claims 
under,  and  the  Issues  raised  In  this  case  are 
Identical  with  those  raised  In  that  It  Is 
urged,  however,  by  the  appellants  that  the 
question  <^the  annntment  by  fOredosure  of 
iUxe  certificate  under  which  respondent 
clalnia,  and  which  question  la  refrared  to  in 
Alklns  T.  Kingsbury,  supra,  but  not  there  de- 
cided, be  disposed  of  by  us.  A  decision  as 
to  the  validity  or  Invalidity  of  that  Judgmoit 
was  not  deemed  necessary  In  Alklns  t. 
Kingsbury,  nor  do  we  deem  It  neceasary  bere. 

It  will  suffice,  we  think,  for  us  to  say  that 
the  Judgment  and  order  appealed  from 
should  be  reversed,  upon  the  authority  of 
Alklns  v.  Kingsbury,  supra ;  and  It  la  ao  or- 
dered. 

We  concur:  BICHABDS,  J.;  KDBBI- 
GAN,  J. 

In  re  BBENOHI/EY'S  ESTATD. 

BBBNOHLET  et  aL  v.  BBBNOHLBT. 

(No.  1S700.) 

(Supreme  Oourt  of  Washlngbm.  Hay  9,  1917.) 

Descent  and  Distbibutiok  «=>52(2>— Wiri'e 
pBOPEBTr  Rioirrs  — AcquisiTTON  or  Peop- 

EBTT  BT  PaBTIES  ILUOALLT  MABBUBD. 

Where  a  woman  In  good  faith  married  a  man 
within  six  months  of  his  divorce,  knowing  he 
had  been  divorced,  but .  not  knowing  that  the 
laws  of  the  state  prohibited  remarriage  within 
six  months  after  divorce,  and  thereafter  she  kept 
boarders,  a  lodging  house,  and  was  a  nurse  and 
midwife,  and  contributed  her  eamings  to  pay- 
ment of  the  obligations  which  purchased  the 

Eroperty  owned  by  herself  and  her  husband  at 
is  deeui,  she  was  entitled  to  half  the  property, 
at  least  as  against  the  husband's  children  by  his 
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former  marriage,  notwithstanding  her  marriage 
was  vdd,  as  contracted  within  liz  months  of  di- 
Torce. 

Department  2.  ApiKal  from  Saperiw 
Courts  Lincoln  Gonnfcy;  Joseph  Sessions, 
Judge. 

Action  by  William  H.  Brenchley  and  I^er 
Brenchley  against  Ellzabetli  Brencbley,  ad- 
ministratrix of  Rlcberd  BrNichley.  deceased. 
From  the  Judgment,  plaintiffs  appeal.  Af- 
drnaed. 

W.  E.  Southard,  of  Wilson  Creek,  for  ap- 
pellants, F.  K.  P.  Baske  and  M.  E.  Jesseph, 
both  of  Davenport,  for  respondent. 

MOUNT,  J.  In  this  action  the  appellants 
seek  to  recover  all  the  property  left  by  their 
deceased  ftither.  On  a  trial  of  the  case  he- 
low,  the  court  awarded  one-half  of  the  prop- 
erty to  the  appellants  and  one-half  to  the  re- 
spondent. The  facts  are  not  in  dii^pute. 

On  Novranber  16,  1888,  Richard  Brenchley, 
now  deceased,  secured,  in  this  state,  a  di- 
vorce from  bis  then  wife.  He  had  two  sons 
by  that  marriage.  These  two  sons  are  the 
appellants  In  this  case.  On  December  3, 
1888,  Richard  Brencbley  was  married,  in 
regular  form,  to  the  respondent.  At  the  time 
of  the  marriage,  respoifdent  knew  that  Mr. 
Brenchley  was  divorced;  but  she  was  not 
Informed  of  the  date  of  the  decree,  and  never 
knew  there  was  any  question  of  ,the  legality 
^f  the  marriage  until  this  action  was  begun. 
She  lived  with  Ur.  Brenchley,  In  Lincoln 
county  in  this  state,  from  the  time  of  the 
marriage,  in  1888,  until  his  death,  which  oc- 
curred In  July,  1914.  The  property  in  dis- 
pute was  acquired  Jointly  by  respondent  and 
her  husband,  Blchard  Brenchley,  between  the 
date  of  the  marriage  and  the  date  of  his 
death.  At  the  time  of  hU  'death,  the  prop- 
erty consisted  of  real  property  of  the  value 
of  $5,500,  and  personal  property  of  the  value 
of  about  $900.  It  all  stood  In  the  name  of 
Mr.  Brenchley.  The  app^nts  contributed 
in  no  wise  to  the  acquisition  of  the  property. 
They  did  not  live  with  th^  father,  but  lived 
In  another  state. 

Under  these  facta  the  trial  court  was  of 
the  opinion  that  the  property  being  acquired 
by  the  Joint  efforts  of  .  Mr.  and  Mrs.  Brench- 
ley, even  though  the  marriage  was  void  by 
reason  of  the  fact  that  It  was  contracted 
wltAIn  six  months  after  the  decree  of  divorce 
from  Mr.  Brenchley's  first  wife  was  rmder- 
ed,  still  respondent  was  entitled  to  one-half 
of  the  property  so  acquired. 

It  la  argued  by  the  appellants,  first,  that 
the  marriage  was  void,  because  it  was  con- 
tracted within  six  months  after  the  decree 
of  divorce  between  Mr.  Brenchley  and  his 
first  wife.  This  position  may  be  CMiceded, 
and  we  shall  notice  It  no  further. 

It  la  next  argued  by  the  appellants  that, 
because  the  marriage  was  void,  the  pn^Mrty 
acquired  by  Mr.  Brenchley  was  his  separate 
property.  In  which  Mrs.  Brenchley  had  DO 


interest  This  argument  Is  baaed  largely.  If 
not  entirdy,  upcm  dectelonB  of  this  and  other 
oQurts  to  the  ^eet  that,  where  there  Is  no 
contract  of  marriage,  or  where  the  contract 
Is  ft  m««trictons  one.  tibe  property  acquired 
during  the  ration  bel<mgs  t»  tiie  one  acquir- 
ing It  The  facts  In  this  case  are  otfadualve 
that  ttie  cratract  of  marriage  was  not  mere- 
tricious, but  was  entered  Into,  ana  kept  tn 
good  faith  by  both  parties.  The  evidence 
conclusively  shows  that  the  respondent,  when 
she  marrl^  Bfr.  Bratdbley,  kne#  that  he  had 
been  divorced.  She  did  not  know  the  time  of 
his  divorce,  and  she  did  not  know  that  the 
laws  of  this  state  prohibited  marriage  with- 
in six  months  after  a  decree  of  divorce.  She 
came  to  this  state  a  few  months  before  the 
marriage.  There  Is  no  evidoice  that  Mr. 
Brenchley  actually  knew  of  the  statute  pro- 
hibiting marriage  within  six  months  after  a 
decree  of  divorce.  But  even  If  he  knew,  or 
may  be  presumed  to  have  known,  that  fact, 
the  result  would  be  the  same,  for  ttiey  lived 
together  in  the  utmost  good  faith,  eoch  con- 
tributing to  the  accumulation  of  the  property 
now  in  dilute.  The  record  shows  that  the 
resp<mdent  kept  boarders,  kept  a  lodging 
house,  was  a  nurse  and  midwife,  and  con- 
tributed her  earnings  to  the  payment  of  the 
obligations  whldi  purdiased  the  property. 
Under  tiiese  facta,  It  Is  dear  that  she  is  at 
least  entitled  to  me-half  of  the  property, 
which  the  court  awarded  her,  notwithstand- 
iDg  the  fact  that  the  marriage  was  void.  In 
the  case  Of  Buckley  v.  Buckley,  60  Wash. 
213,  96  Fac  1079,  126  Am.  St  Bep.  900,  this 
court  said: 

"Where  a  woman  in  good  Mth  enters  into  a 
marriage  contract  with  a  man,  and  they  assume 
and  enter  into  the  marriage  state  pursuant  to 
any  ceremony  or  agreement  recognized  by  the 
law  of  the  place,  which  marriage  would  be  Itgal 
except  for  the  incompetency  ox  the  man.  which 
he  conceals  from  the  woman,  a  status  is  created 
which  will  juBti^  a  court  in  rendering  a  decree 
of  annulment  oi  the  attempted  and  assumed 
marriage  contract,  upon  complaint  of  the  inno- 
cent party ;  and  where  in  such  a  case  the  facts 
are  as  they  have  been  found  h^.  where  the 
woman  helped  to  acquire  and  very  materially  to 
save  the  property,  the  court  has  juriBdiction  as 
between  the  parties,  to  dispose  of  theirprop- 
erty  an  it  would  do  under  BaL  Code,  (  <P. 
C.  §  4637),  in  a  case  of  granting  a  divorce — 
awarding  to  the  innocent,  injured  woman  such 
proportion  of  the  property  as,  under  all  the  cir- 
cumstances, would  be  just  and  equitable." 

In  that  same  case  Judge  Rudkin  concurred 
In  the  result,  but  did  not  agree  to  the  ground 
upon  which  the  decision  was  placed.  He 
said,  at  page  224  of  50  Wash.,  at  page  1084 
of  96  Fac,  126  Am.  St  Re^.  900 : 

'*I  approve  the  role  announced  in  the  author^ 
itles  cued  In  the  majority  opinion,  vis.  that  the 
court  may  restore  to  the  woman  any  property 
the  man  may  have  acquired  by  or  through  her, 
may  compensate  the  woman  for  any  pecuniary 
benefits  derived  by  the  man  during  the  existence 
of  such  relation,  or  may  make  a  just  and  equi- 
table distribution  of  their  Joint  accnmuiatlou.*' 

So,  whether  the  respondent  and  Mr. 
Brenchley  were  legally  married,  <nr  not,  they 
themselves  supposed  tb^  were  l^ially  mat- 
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lied,  nier  Uved  tbgaOier,  as  man  aoLfl  wUe, 
ftir  a  period  ct  28  Tears.  DnrlBgr  that  time, 
each  laboring  to  a  common  Interest,  they  ac- 
quired the  vroperiy  in  dispata  If  Mr. 
BrenchI«T  were'  now  alive,  and  wem  seeldns 
to  avoid  the  marriage,  because  It  wag  Ulegal 
at  tbe  time  It  was  entered  into,  no  court 
would  sa7  that  he  might  take  advantage  of 
his  own  wrong  and  have  a  decree  dissolving 
Hm  marriage,  because  It  was  Illegal,  and,  at 
the  same  time,  take  all  the  property  accumu- 
lated the"  Joint  efforts  of  the  two.  An 
equitable  division,  at  least,  woald  be  made, 
anS  respcmdent  would  be  given  cme-half  the 
property,  which  Is  all  the  court  In  this  in- 
stance awarded  to  her.  The  appellants  have 
no  better  rights  than  th^r  father  would 
have,  were  he  now  alive  and  seeking  the 
same  r^nedy.  See  Coats  v.  Coats,  160  Gal. 
671.  IIB  Pae.  441,  Se  I..  B.  A.  (N.  S.)  844,  and 
cases  there  cited;  also  Lawson  v.  Lawson, 
30  Tex.  Olv.  App.  43,  60  S.  W.  246.  In  tbe 
case  last  cited,  tbe  plalntlfl  had  lived  with 
her  husband  in  good  faith,  believing  that 
mere  was  a  legal  marriage.  The  property 
accumulated  during  that  time  was  treated  as 
partnership  property,  and  was  dlvldcU  as 
sndi.  In  that  case,  It  was  said: 

"In  Morgan  r.  Morgan,  1  Tex.  CIt.  App.  315 
[21  S.  W.  154],  Justice  Head,  in  bis  discussion 
of  the  principles  under  which  the  putative  wife, 
acting  in  good  faith,  might  have  her  just  rights 
secured  to  her,  entered  into  a  thorough  review 
of  the  aathorities  and  held  that  the  tendency 
of  our  courts,  as  evidenced  by- the  decisions  in- 
Tolviag  kindred  questions,  justified  tbe  conclu- 
sion t^at  she  should  be  treated  as  a  partner 
as  to  all  property  shown  to  have  been  acquired 
by  their  joint  efforts." 

That  Is  the  Just  rule,  and  Is  the  one  ap- 
plied by  the  lower  court. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 

ELLIS,  C.  J.,  and  PARKER,  FtTLMIR- 
TON,  and  HOLCOMB,  JJ.,  concur. 


EVES  et  al.  v.  ROBBBTS  et  al.  (No.  13673.) 
(Supreme  Court  of  Washingtco).  May  2, 1817.) 

1.  HnsBAND  AND  WiFB  «=»47(:y  —  Dbsdb — 
Recob  Di  N  G— Effect. 

Where  a  husband  and  wife  simultaneously 
ezecnted  deeds  to  each  other  to  avoid  necessity 
of  administration  on  the  estate  of  the  one  dying 
first,  and  there  is  no  circumstance  raising  an 
inference  of  delivery  by  the  husband  that  would 
not  equally  apply  to  delivery  by  the  wife,  record- 
ing the  deed  from  the  husband  during  his  unex- 
plained absence  conveyed  no  title. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  {!  232,  234.  237,  23S>-241.] 

2.  Husband  and  Wife  «=»47(1)— Deeds— Da- 

LIVEEY— PbESUMPTION. 

The  rule  that  where  a  deed  formally  exe- 
cuted and  acknowledged  is  found  in  the  grantee's 
posBession,  a  delivery  will  be  presumed,  cannot 
apply  where  a  husband  and  wife  executed  deeds 
to  each  other  simultaneously  to  avoid  necessity 


of  administration  proceecHiigs,  in  whicAi '  ease 
there  is  a  presumption  against  delivery. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  fi|  232,  234,  237,  230-241.1 

3.  EQT7ITT  «=>87(2)— IiACHES—ApPLIOATION. 

Where  heirs  brought  an  action  to  recover 
real  property  within  three  years  after  becoming 
of  age  as  required  by  Rem.  Code  1015,  {  1&8,  the 
action  is  not  barred  by  laches,  since  that  doc- 
trine will  not  ordinarily  defeat  an  action  brought 
within  the  statutory  period. 

Department  1.  .  Appeal  from  Superior 
Court,  Asotin  Couuty;  Chester  F.  Sflller, 
Judge. 

Action  by  Sherman  W.  Evm  and  Alvln  I* 
Sves  against  George  R.  Roberts  and  Jane 
Doe  Roberta.  -Judgment  for  plalntlfls,  and 
defendants  appeal.  Affirmed. 

Sturdevant  &  Bally,  of  Asotin,  for  appel- 
lants. E.  J.  Doyle,  of  Clariiston,  for  respond- 
ents. 

CHA1>WICK,  J.  Reuben  H.  Eves  and  his 
wife,  Mary  J.  Eves,  w&re  the  owners  of  a 
certain  tract  of  land  In  Vlueland,  Asotin 
county.  Wash.  Mary  Jane  Eves  died  on  or 
about  October  19,  IQOl,  leaving  her  eturlvlng, 
her  husband  and  four  children.  Two  of  the 
children,  Shermaii  W.  Eves  and  Alvln  L. 
Eves,  were  minors.  On  September  28,  1903, 
Mrs.  Eves  and  her  husband  had  mutual 
deeds  drawn  by  a  notary  public.  The  form 
of  the  deeds  was  such  that  each  conveyed  to 
the  other,  aa  if  the  grantor  was  the  sole 
owner.  There  can  be  no  question  that  the 
parties  intended,  at  the  time,  to  defeat  the 
statute  of  wills  and  make  an  administration 
of  the  estate  of  the  one  dying  flrst  unneces- 
sary. They  sold,  according  to  one  witness, 
that  the  property  was  so  fixed  that  their 
children  would  not  get  it,  and,  according  to 
another,  it  was  so  fixed  that  they  would  not 
have  to  pay  out  anything  for  lawyers'  fees  If 
one  of  them  should  drop  off.  Tlie  record  ti- 
tle was  not  incumbered  at  the  time  by  the 
recordation  of  either  deed.  Reuben  H.  Eves 
testifies  that  each  deed,  when  prepared,  was 
given  tb  the  grantor,  that  Is,  he  retained  the 
deed  executed  by  himself,  and  Mrs.  Eves  re< 
rained  the  deed  that  she  had  executed;  that 
tbey  took  them  home  and  placed  them  in  a 
bureau  drawer.  He  further  testified  that  he 
left  home  shortly  after  the  time  when  the 
deeds  were  executed,  and,  his  absence  con- 
tinuing over  the  time  api>oLuted  for  bis  re- 
turn, his  wife  tooli  the  deed  which  he  had 
executed  out  of  its  place  of  deposit  and  put 
it  of  record.  Shortly  after  the  deatli  of  his 
wife,  Reuben  H.  Eves  took  the  deed  which 
his  wife  had  executed  and  filed  it  for  record. 
This  was  the  state  of  the  record  title  on  the 
15th  day  of  ijeptember,  1910,  when  Reuben 
fl.  Eves  and  his  later  wife,  Jane  P.  Eves, 
united  in  a  conveyance  of  the  property  to 
Ueorge  R.  Roberts.  No  administration  was 
ever  bad  of  the  estate  of  Mary  J.  Eves.  This 
action  was  brought  by  her  <^lldren  to  re- 
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cover  a  «ie>lialf  Interest  In  tbe  pn^retty. 
From  a  decree  dismissing  the  acUon  as  to 
two  ot  tbe  h^ra  ^rbo  were  of  age  at  the  time 
of  Qie  death  of  Mrs.  Btcb  and  against  whom 
the  statote  of  limitations  had  ran,  and  a 
holdliv  that  the  respcmdents  Sherman  W. 
Bres  and  Atvln  L.  Sires  were  each  ^titled  to 
an  undlTided  one-eighth  of  the  prcq^erty.  »»■ 
peUants  hare  iwosecuted  this  aiqpeaL 

It  seems  to  ns  that  the  cmly  qnestltm  Is 
whether  the  deeds  were  delivered.  That 
there  was  no  present  Intoitton  to  deUver 
them  Is  best  evldoiced  b7  the  drcomstances 
attending  their  form  and  execution.  Bach 
purported  to  convey  the  whole  title.  They 
were  executed  sUnnltaneonaly,  and,  had  they 
been  filed  for  record  at  the  same  tiime,  tbe 
one  would  have  canceled  the  other.  Tba  title 
would  have  be«i  unaffected.  Ihe  taking  at 
the  deed  made  by  Benboi  B.  Bres  flmn  Its 
reoeptade  by  Mrs.  Bves,  and  the  filing  of  it 
daring  his  absence,  ratiier  negatives  the  pre- 
samption  of  delivery ;  for,  If  it  had  hem  de- 
livered when  executed  or  befwe  Mr.  Evee^ 
dqnrture,  Mrs.  Eves  woold  'probably  have 
recorded  it  at  oice.  Instead  of  waiting  nntU 
die  bad  become  nervous  and  worried  over 
the  continued  absence  OC  her  husband. 

[1]  ThetB  Is  no  dreumstanee  from  whldi 
a  delivery  tbe  hosband  to  the  wife  can 
be  Inferred  that  would  not  sustain  the  same 
Inference  that  the  deed  by  the  wife  was  at 
the  same  time  delivered  to  the  husband.  It 
fbllows  tbea  that  ttw  reoordiog  of  the  deed 
ttom  the  husband  to  the  wife  would  convey 
no  title  as  against  an  outstanding  deed  si- 
multaneously executed  and  slmnltaneoua^ 
ddlvered  by  the  wife  to  the  husband. 

[2]  We  understand  the  rule  to  be  that 
when  a  deed,  formally  executed  and  a<^owl- 
edged.  Is  found  In  the  possession  of  the 
named  grantee,  a  delivery  will  be  presumed, 
and  If  <»ie  would  ovu-cwne  sudi  presumption 
he  must  do  so  by  testlm<my  that  Is  strong 
and  convincing.  Btchmond  v.  Morford,  4 
Wash.  337,  30  Pac.  241,  31  Pac.  013.  See^  al- 
so, 8  B.  a  U  p.  9M;  18  C^c.  733;  fackson 
V.  lAmar,  08  Wash.  383, 108  Pac.  946;  Jnxe 
Slocum's  Estate,  83  Wash.  108, 140  Pac.  204; 
Brown  Brothers'  Lum.  Co,  v.  Preston  Mill 
Go^  83  Wash.  648,  145  Pac.  964.  But  that 
presumption  cannot  be  applied  with  all  Its 
force,  or  even  In  a  measurable  degree,  where 
a  husband  and  wife  make  mutual  deeds  to 
the  same  property  with  Intent  to  pass  title  in 
the  eveot  of  tbe  death  of  one  or  the  other, 
and  in  which  event  the  deed  to  the  one  de> 
ceased  Is  not  to  be  used  as  a  conveyance. 
Whether  such  conveyances  could  be  sustain- 
ed as  deeds  if  placed  in  some  escrow,  Inde- 
pendoit  of  the  parties,  we  are  not  called  up- 
cn  to  dedde.  We  are  quite  satisfied  to  hold, 


however,  wher^  as  In  this  ease^  we  have 
two  deeds  made  simultaneously,  and  for  the 
avowed  purpose  of  defeating  the  Jurisdiction 
of  the  courts  and  eiqpense  of  administration 
uptHi  the  estate,  that  the  presumption  is 
against  delivery,  and  that  the  one  depending 
upon  it  must  show  the  fiict  by  testimony  ris- 
ing to  the  same  dignity  as  tiiat  required  to 
overcome  the  presamptlott  attending  the  poa- 
sesdon  ct  a  deed,  ftvmally  executed,  Ij  a 
stranger  to  the  title. 

The  dircumstanoes  of  this  case  invite  tbe 
apidlcation  of  the  same  rules  that  aia>ly  in 
cases  whore  one  comes  into  possession,  or 
disdoaes  the  possession  of  a  deed  after  the 
death  of  a  grantor,  and  his  possessloa  is 
chaUenged  by  one  who  would  take  und»  a 
will  or  the  statutes  of  descent  W6  but  re- 
caiUy  bad  occasion  to  review  these  prind- 
pies.  In  Showaltw  v.  SiHUigle,  160  Pac;  10^ 
we  said: 

"In  every  case  there  most  be  sometliing  from 
which  it  clearly  appears  that  there  was  an  in- 
tention to  make  the  deed  a  presentl;  operatiTe 
conveyance,  vesting  title  in  the  grantee  within 
tiie  grantor's  Ufettawu  Atwood  v.  Atwood.  Ifi 
Wash.  280^  46  Pac.  24a" 

When  Mrs.  Eves  recorded  the  deed  in 
whldi  she  was  named  as  grsntoe^  she  «Ltber 
became  the  sole  owner,  for  <me  q^onse  can 
cmvey  to  aiKMher  (Bon.  Oode^  1 876^  or  the 
deed  accomplished  no  more  than  to  dood  the 
record,  depending  oitlrely  upon  whetbo-  fhe 
deed  had  been  ddlvered.  That  It  lacked  the 
elanent  of  delivery  is  best  evldoiQed  ttie 
act  of  ^es,  who,  in  seeming  obedience  to  his 
first  intention  and  understanding  that  the 
deeds  were  to  be  opwatlve  oply  as  testa- 
mentary writings,  placed  his  deed  of  record 
after  the  death  of  his  wife. 

We  have  not  overlooked  the  fact  that  the 
rqtutatitm  ot  Eves  for  truth  and  veradty 
was  successfully  attadced,  but  the  decree  of 
the  court  may  be  sustained  by  r^ermce  to 
the  exhibits  and  collateral  circumstances 
which  do  not  depend  upon  Eves'  testimony. 

[3]  C3ounsri  diai^  reqimndents  with  lach- 
es. They  brought  their  action  within  three 
years  after  coming  of  age,  and  are  within 
the  statute.  .  Rem.  Oode,  |<10S.  lacbee  is 
an  equltaUe  doctrine  and  will  not  ordinarily 
be  resorted  to  to  def^t  an  action  brought 
within  tbe  limit  of  an  express  statute  Cor- 
dtoer  V.  ]B1ndt  Investment  Ca,  64  Wash.  574, 
103  Pac.  829;  Boger  v.  Whitham,  66  Wash. 
190,  106  Pac.  628,  184  Am.  St  B^  1105,  21 
Ann.  Gas.  272;  MciDowell  v.  Beckham,  72 
Wash.  224. 130  Pac.  3B0. 

We  find  no  error,  and  the  decree  is  a^ 
firmed. 

BLUS,  O.  J.,  and  MOBBIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 
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SUNDB  at  iL  T.  HAKSON.   (No.  18727.) 
(SufMme  Court  of  WaahingtXMi.   May  9,  1917.) 
ADVExm  PoasBasion  «=960(4)  —  Tmx  to 

LA.HD— BeaSSBBTION  OF  OWNEBSHIF. 
Where,  after  foreclosure  of  a  mortfiase  cov- 
ering a  tract  of  land  in  defendant's  poBMBsitHi, 
kfl  reaawrted  ownenhip  ad-rerae  to  the  record 
onmiOTb  who  were  folly  advlaad  of  the  tact,  he 
acquired  title  to  the  land  by  adverse  poswsaaoo ; 
the  requisite  period  having  elapsed. 

[Ed.  Note.— Pw  other  cases,  see  Adverse  Pos- 
■ession,  Cent.  Dig.  H  288-^] 

Devartmoit  2.  Anpeal  £rom  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  Olle  Sonde  and  othen  agaiust 
Chris  Hanson.  Fran  a  judgment  for  defend- 
ant, plaintiffs  appeal.  AfQrmed. 

Somers  H.  Smith  and  Panl  Shaffratb,  both 
of  Seattle,  for  appellants.  Solon  T.  Wil- 
liams, of  Seattle,  for  resiKmdenL 

PABKBR,  J.  This  Is  an  action  of  ejec^ 
ment  tried  In  the  superior  court  for  King 
county,  resulting  In  findings  and  Judgment  in 
favor  of  the  def^Mant,  Hanson,  which 
the  plaintiffs  hare  appealed  to  this  court 

The  land  in  question  Is  2H  acres,  known 
as  tract  38  of  Panther  Lake  garden  tracts. 
BeiHKHident  Hanson  has  been  In  the  actual 
posses8l<m  of  the  land  ever  since  the  year 
1893,  when  he  acquired  title  thereto  by  war- 
ranty deed  from  its  then  owner.  At  that 
time  there  was  a  blanket  mortgage  upon 
all  the  tracts  in  the  plat  of  Panther  Lake 
garden  tracts,  the  existence  of  which  mort- 
gage was  unknown  to  respondent  until  its 
foreclosure  In  the  year  1895,  which  fore- 
closure resulted  In  divesting  him  of  the  rec- 
ord title  to  tract  38,  the  owner  of  the  mort- 
gage becoming  the  purchaser  of  this  and  the 
other  tracts  under  the  foreclosure.  Respond- 
ent had  paid  the  taxes  on  tract  S8  up  until 
the  foreclosure  sale.  He  then  ceased  for  a 
time  to  pay  taxes  and  recognized  that  the 
title  to  the  tract  had  passed  to  tlie  owner  of 
the  mortgage,  though  he  continued  in  posses- 
sion. About  the  year  1808  respondent  reas- 
serted his  ownership  to  the  tract,  and  con- 
tinued bis  possession  thereto  under  such  cir- 
cumstances as  to  evidence  to  the  then  own- 
er that  he  was  holding  such  possession  ad- 
verse to  it.  Indeed  the  evidence  convinces 
us.  as  it  evidently  did  the  trial  court,  that 
the  aen  owner  never  Intended  to  assert  own- 
ership to  this  tract  as  against  respondent, 
and  that  its  inclusion  in  the  foreclosure  pro- 
ceeding was  Inadvertent.  Neither  it  nor  any 
one  else  other  than  respondent  ever  paid  any 
taxes  upon  the  tract  since  the  foreclosure. 
In  January,  1902,  resp(Hident  paid  all  the  de- 
linquent taxes  charged  against  the  tract  aft- 
&  the  foreclosure,  and  has  since  then  paid 
all  the  taxes  upon  the  tract  as  tiiey  became 
due  fi-om  year  to  year.  The  trial  court  ren- 
dered Judgment  in  respondent's  favor  upm 
the  theory  that  he  had  acquired  title  to  the 


tract  by  advene  powonrifm  rtnoe  tbe  ftm* 

closure,  finding: 

'That  ever  nnce  the  said  year  1898,  the  said 
defendant,  Hanson,  baa  been  in  tbe  open,  no- 
torious, peaceful,  adverse,  hostile,  and  continu- 
ous actual  posseesion  of  the  premises  *  *  * 
under  daim  of  ownership  and  rijcbt  made  in 
good  faith,  which  said  possession,  under  said 
claim,  baa  been  continuous  for  more  than  ten 
years  prior  to  the  commencement  of  this  ac- 
tion." 

The  contention  of  counsel  for  appellants 
seems  to  be  that  the  evidence  did  not  war- 
rant this  Sndlng,  arguing,  in  substance,  that 
respond^t's  possession  after  the  foreclosure 
was  but  tbe  continuance  of  his  possession 
prior  thereto,  and  never  in  fttct  became  ad- 
verse to  the  owner  of  the  mortgage  acquiring 
the  record  title  by  foreclosure  and  Its  suc- 
cessors In  Interest  It  seems  true  that  re- 
spondent's possession  was  of  the  same  nature 
In  outward  appearance  after  1898  following 
the  foreclosure  as  before  then,  but  we  are 
quite  convinced,  as  the  trial  court  evidently 
was,  that  his  possession  was  after  1898  ad- 
verse to  the  record  owners,  and  that  they 
were  fully  advised  of  that  ftict  Both  the  law 
and  the  equities  of  the  case  support  respond- 
ent's title  acquired  by  adverse  posseasiim. 

The  Judgment  Is  affirmed. 

ELLIS.  G.  J.,  and  FULLEBTON,  MOUNT, 
and  HOLCOUB,  JJ.,  concur. 


STATg  ox  x«L  PBOORBSSmi  MOTION 
PIOTUBB  CO.  V.  HOWBUU  Secretary  of 

Sute.    (No.  13990J 

(Supreme  Court  of  Washington.   May  5. 1917.) 

MaNDAUUS  ^88  —  SOCBETAST  OV  STAIB  — 
FOBBION  OOBFOKAnONB. 

Under  Rem.  Code  1915,  |  8680.  prohibiting 
the  secretary  ot  state  from  filing  incorporatioa 
articles  of  a  company  whose  name  is  similar 
to  that  of  a  concern  already  doing  business,  and 
section  1014  autborlzing  maud  am  as  to  compel 
peiformance  of  an  act  whicdi  the  law  especially 
enjoins,  a  domestic  corporation  may  maintain 
mandamus  to  compel  the  secretary  of  state  to 
strike  trMu  his  records  tbe  name  of  a  foreign 
corporation  having  the  same  name,  and  au- 
thorized to  do  business  after  the  relator  61ed 
its  artideg,  although  such  foreign  corporation 
is  not  a  party  to  the  proceeding  and  had  pre- 
sented affidavits  to  the  secretary  of  statS  aUcg- 
ing  that  relator  had  wnmgfully  appropriated 
its  trade-name,  since  tbe  secretary  has  no  Jnris- 
dictlon  over  sneh  a  controversy. 

Department  2.  Ortglnal  mandamus  pro- 
eeedli^s  by  the  State  of  Wafdiington,  on  the 
relation  of  Progressive  Motion  Picture  Com- 
pany, agalBst  I.  M.  Howell,  Seci«tary  of 
State.  Writ  issued. 

Gerard  Syzek,  of  Pasco,  for  relator.  W.  V. 
Tanner,  Atty.  Gen.,  and  Hance  H.  Cleland, 
Asst  Atty.  Gen.,  for  defmdant.  Casslos  E. 
Gates,  of  Seattle,  arnicas  coriie. 

PARKER,  J.    Tbe  relator.  Progressive 

Motion  Picture  Company,  a  domestic  corpo- 
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ration,  aedte  In  fblB  court  a  writ  of  ' jiianda- 
mus  to  compel  the  secretary  of  state  to  strike 
from  the  records  of  his  office  the  name  of  the 
"Progresrtre  Motion  Picture  Company."  a 
California  corporation,  and  cancel  the  license 
of  that  corporatSoQ  anthorlalng  It  to  do  bosl- 
nesB  In  this  state. 

On  S^tember  23,  1016.  Qoard  Ryzek  and 
J.  B.  Dougbty,  residents  of  Pasco  In  ttils 
state,  duly  executed  artldes  of  incorporation 
looking  to  the  oi^iaxdsatlon  of  r^tor  under 
the  laws  of  this  state.  On  Sept«nher  25, 
1916,  they  filed  In  the  office  of  the  secretary 
of  state  the  articles  so  executed,  paid  the 
filing  fee  therefor,  and  also  paid  the  annual 
license  fee  required  by  law.  recd,Ted  from 
him  a  certlQcate  of  incorporation,  evidencing 
its  existence  under  the  name  of  "ProgresslTe 
Motion  Picture  Company,"  and  also  rec^ved 
from  him  a  license  authorizing  It  to  do  busi- 
ness. At  that  time  the  records  in  ttie  c^ce 
of  the  secretary  of  state  did  not  show  that 
any  other  corporation  oC  the  same  or  a  simi- 
lar name  was  organized  under  the  laws  oi 
this  state,  or  that  any  for^gn  corporation  of 
the  same  or  similar  name  had  complied  with 
the  laws  of  this  stat^  authorizing  It  to  do 
business  therein.  On  November  24, 1916,  the 
"FrogresslTe  Motion  Picture  Company,"  a 
California  cocporation,  tendered  to  the  secre- 
tary of  state  a  duly  certified  copy  of  Its 
articles  of  Incorporation,  evidencing  its  exist- 
ence under  the  laws  ot  the  state  of  Califor- 
nia, together  with  a  written  appointment  of 
a  resident  agent  in  Oils  state,  looking  to  Its 
acquisition  of  the  rls^t  to  do  business  in  this 
state  und»  the  provisions  of  sections  3T20. 
3721,  and  S722,-Bem.  Code.  It  also  tendered 
the.  filing  and  llcmise  fees  required  by  law  in 
audi  cases,  and  thereupon  the  secretary  of 
state  rec^ved  and  filed  In  his  office  the  pa- 
pers BO  toidered,  and  issued  to  it  a  license 
to  do  business  in  this  state,  notwithstanding 
relator  was  tbea  a  corprnttion  of  exactly  the 
same  name,  existing  and  llcnised  under  the 
laws  of  this  state,  as  appeared  from  the  rec- 
ords in  his  office.  On  January  16,  1917,  re- 
lator d«nanded  of  the  secretary  of  state  that 
he  strike  from  the  records  of  his  office  the 
name  of  the  California  corporation  and  can- 
cel its  license,  dalmlng  that  the  rec^ving 
and  filing  of  Its  articles  of  incorporation  and 
the  Issuance  of  a  license  to  It  by  the  secre- 
tary of  state  was  a  wholly  unauthorized  and 
Illegal  act  on  his  part  and  In  vi<datlon  of  the 
rlghte  of  relator,  because  It  was  at  that  time 
an  existing  corporation  under  the  laws  of 
this  state,  having  the  same  name  as  the  Cali- 
fornia corporation.  Tbe  facte  thus  far.  sum- 
marized by  us  are  not  controverted. 

For  the  purpose  of  inducing  the  secretary 
of  state  to  file  Its  certlQed  copy  of  articles  of 
Incorporation  and  its  appoiutuient  of  a  resi- 
dent ag«it,  and  to  issue  a  license  to  It  as  a 
foreign  corporation,  notwltlistandlng  the  re- 
lator was  then  shown  by  the  records  of  his 
oflicie  to  be  an  existing  domestic  corporation 
of  tbe  same  name,  the  California  corporation 


SEFOmrSB  (Wash^ 

caused  to  be  presented  to  the  secretary  of 
state  certain  affidavits,  wherein  it  was  stat- 
ed, In  sabstanoe,  that  a  eoatnmanj  between- 
the  incorporators  of  relator  and  the  Califor- 
nia corporation  arose  and  was  existing  at  the 
time  of  the  IncorporatifHi  of  relator,  in  oon- 
nectitm  with  the  film  or  motion  picture  busi- 
ness at  Faaoot  and  tiiat  the  IncoiporatlMi  ot 
relator  was  a  move  oa  tbe  part  of  Ite  in- 
ooqMnators  in  cmnectttm  with  that  contro- 
veray,  and  tm  the  purpose  of  aiK)roprlating 
the  name  of  the  California  corporatlra,  and 
not  In  good  fUtfa  for  Hie  purpose  fk  or- 
ganlslng  relator  as  a  corporation  under  the' 
laws  of  this  state.  Tho  flict  of  the  presenta- 
tion  of  these  affidavlte  to  the  secretary  of 
state,  the  fact  that  the  C^Ufbmia  corpora- 
tlTO  knew  at  the  time  it  tendered  tbe  filing 
of  Ito  papwa  to  the  secretary  ot  state  that 
relator  was,  as  the  records  of  that  office 
showed,  a  duly  organized  and  licensed  cor- 
poration under  the  laws  of  this  state,  and  the 
fact  that  the.  stateaneote  in  tbe  affidavitB 
induced  the  secretary  of  state  to  recdve  and 
file  the  papers  tendered  by  that  corpwatloa 
and  issue  to  it  a  llcenae  to  do  business  in  thi» 
state  as  a  foreign  corporation,  are  not  in 
dispute.  Other  facts  stated  in  the  affidaTlts» 
howerer,  are,  tor  the  most  part,  controvert- 
ed. However,  as  we  proceed  we  think  it  will 
become  plain  that  tbe  only  fact  so  disclosed 
which  can  have  any  possible  relevancy  to  the 
question  we  are  hen  called  upon  to  decide 
is  the  fact  that  the  California  corporation 
liad  knowledge  of  the  prior  and  existing  in- 
corporation of  relator,  as  evidenced  by  the 
records  in  the  office  of  the  secretary  of  state, 
and  It  might  well  be  argued  ttiat  even  that 
fact  is  Immaterial. 

Counsel  for  relator  reete  Ite  claimed  right 
to  biave  tbe  name  of  the  California  corpora- 
tlOD  strickrai  from  the  records  of  the  office  of 
the  secretary  of  stete  and  Its  license  can- 
celed, upon  the  provl^ons  of  section  SOSO. 
Rem.  Code,  reading  as  follows: 

"No  corporation  shall  take  the  name  of  m 
eorporatiw  theretofore  oxganlSBd  under  the 
laws  of  tliis  Btate,  nor  of  any  foreign  corpora- 
tion having  compiled  with  the  laws  of  this 
stete,  nor  one  so  nearly  resembling  the  name  of 
such  other  corporation  as  to  be  misleading. 
The  secretary  of  state  shall  refuao  to  file  said 
articles  of  incorporation  of  any  assodatifn  or 
corporation  violating  tbe  provisuxts  of  this  sec- 
tion." 

It  is  provided  by  our  mandamus  statute 
that  a  writ  of  mandamus  "may  be  issued  by 
any  court,  except  a  Justice's  or  a  police 
court,  to  any  Inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance 
of  an  act  which  the  law  especially  enjoins 
as  a  duty  resulting  from  an  oe^ce,  trust  or 
station.  ♦  ♦  * "  Section  1014,  Rem.  Code. 
It  is  plain  that  section  3680,  above  quoted, 
"especially  enjoins"  upon  tbe  secretory  of 
state  that  he  refrain  fr<Mn  filing  in  his  office 
articles  of  incorporation  looking  "to  tlie  in- 
corporation of  a  domestic  corporation,  or  the 
authorization  of  a  foreign  corporatton  to  do 
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btudness  In  tUa  state,  of  the  same  name  aa 
that  of  fl  d(Hnestlc  corporation  existing  un- 
der the  laws  of  tbls  state  or  a  for^gn  cor- 
poration autborlzed  and  llcoised  under  onr 
statutes  to  do  bnslnras  In  the  state.  What- 
ever doubt  there  may  have  been  as  to  the 
application  of  sectltm  3680  to  the  authoriza- 
tion of  foreign  corporatious  to  do  business 
In  this  state,  so  far  as  the  duplication  of 
names  is  concerned,  was  removed  by  the  de* 
dslon  of  this  court  in  State  ex  rel.  Baker 
lUver,  etc.,  Co.  v.  lOchols,  SI  Wash.  619.  99 
Pac.  876. 

Much  discussion  Is  indulged  in  and  many 
autliorities  <Ate&  by  counsel  for  the  secre- 
tary of  state  having  to  do  with  the  re^ec- 
tlve  rights  of  these  corporations  to  the  use 
of  tbe  name  "Progressive  Motion  Picture 
Company"  as  a  bud^name.  Whatever  the 
rights  of  either  of  these  compa&les  may  be 
to  tlie  use  of  that  name  as  a  trade-name  we 
think  is  foreign  to  any  proper  subject  of  in- 
quiry here.  There  are  numerous  authorities 
holding  ttiat  the  mere  acQulrli^  of  a  coiik>- 
rate  name  by  the  organization  of  a  corpora- 
tion In  accordance  with  statute,  or  the  mere 
acquiring  of  the  rig^t  of  a  foreign  corpora- 
tion to  do  buslnera  In  a  state  in  accordance 
with  statute,  does  not  give  to  either  of  such 
corporations  the  rii^t  to  do  bu^ess  in  Its 
corporate  name,  in  violation  of  tlie  trade- 
name rights  of  others.  Ornnd  Lodge,  etc., 
V.  Graham,  96  Iowa.  692,  65  N.  W.  837,  31 
L.  R.  A.  133;  Halnque  v.  Gycdops  Iron. 
Works,  186  Oah  351.  68  Pac.  1014!  General 
Film  Ga  r.  General  Film  Co.  <C.  C.  A.)  237 
Fed.  64;  Blackwell's  Durham  Tobacco  Co. 
V.  American  Tobacco  Co.,  14S  N.  C.  367,  69 
S.  E.  123.  But  this  Is  not  the  question  here 
for  dedeion,  nor  will  our  dlspo^tlon  of  this 
case  Impair  in  the  least  whatever  rights  ^- 
tber  of  these  corporatitms  may  have  as 
against  tbe  other^  rested  upon  its  claimed 
trade-name  rights.  This  Is  simply  a  ques- 
tion of  ttie  secretary  of  state  having  failed 
to  perform  a  plain  duty  enjoined  upon  him 
by  the  express  language  of  sectlcui  3680, 
above  quoted,  whidi  duty  we  are  of  the 
<^nlon  the  relator  had  an  equally  plain 
right  to  have  performed,  and,  having  prompt- 
ly asked  for  relief  In  that  behalf  is  now  en- 
titled to  have  that  duty  in  effect  performed 
by  striking  the  name  of  the  Callffmiia  cor- 
poration from  tbe  records  of  the  office  of  the 
secretary  of  state  and  the  license  of  that 
corporation  canc^ed.  It  may  be  that  had 
not  the  WashlngtoD  corporation  moved 
promptly  in  seeking  relief  by  mandamus.  It 
would  have  lost  Its  ri^it  to  Invoke  that  rem- 
edy against  the  secretary  of  state  because 
of  rights  tbe  GaUfOmla  corporation  might 
possibly  have  acquired  whldi  could  be  rest- 
ed up«i  estoppd  or  lacbes  as  against  rela- 
tor. It  may  also  be  true  that  had  the  names 
of  flMse  corporations,  instead  of  being  ex- 
actly alike,  only  resembled  each  other  wiUi 
a  dlfFercnce  sach  as  to  furnish  room  for  hon- 
est difference  of  opinion  as  to  whether  tb^ 


so  resembled  each  other  "as  to  be  mislead- 
ing," thus  presenting  a  question  for  the  ex- 
ercise of  Judgment  <»  the  part  of  the  secre- 
tary of  state  for  dedEdon,  we  would  not 
award  relator  relief  by  mandamijs.  But  the 
resemblance  these  namerf  to  each  other 
Is  so  complete,  they  being  exactly  the  same, 
that  tbiexe  is  no  room  for  exercise  of  Judg- 
ment upm  the  question  of  thdr  similarity ; 
hence  there  was  no  question  for  the  secre- 
tary of  state  to  decide  In  that  respect  as  to 
which  there  was  any  room  for  difference  of 
opinion.  The  secretary  of  state  in  ow  optn- 
l(m  had  no  authority  whatever  to  entertain 
the  question  of  what  right  either  of  these 
companies  had  against  the  other  to  the  use 
of  the  name  "Frogrrasive  Motion  Picture 
Company,"  except  as  he  was  required  to  de- 
termine that  question  from  his  own  records ; 
and,  when  by '  r^erence  thereto  it  ainwared 
that  the  Washington  corporatlim  was  duly 
o^nlzed  as  such  and  t^d  issued  to  It  a  li- 
cense, the  scope  of  his  inquiry  was  at  an 
end,  and  he  had  no  autlunlty  whatever  to 
file  articles  of  any  other  corporatlw,  domes- 
tic or  foreign,  or  to  issue  a  licntse  to  any 
other  corporation,  domestic  or  foreign,  of  the 
same  name.  Such  is  the  plain  mandatcHry 
provi^on  of  section  3680. 

We  have  not  l(Ht  sight  of  the  general  rule 
invoked  by  counsel  for  the  secretary  of  state, 
dtlng  26  Cyc.  149,  and  other  authorities,  that 
mandamus  will  ordinarily  not  be  awarded 
as  a  remedy  where  the  rights  of  third  par 
ties  may  be  Injuriously  affected;  they  not 
being  heard.  But  we  are  of  the  opinion,  In 
view  of  the  plain  duty  of  the  secmtary  of 
state  to  have  refrained  from  filing  the  Cali- 
fornia corporation's  articles  and  the  Issuing 
to  it  of  a  licaise,  and  the  prompt  applteation- 
c£  the  relator  for  mandamus  in  this  proceed- 
ing, that  Budi  remedy  should  not  be  denied 
relator  because  tlie  California  corporation  is 
not  being  heard  here.  We  think  the  undls- 
inited  facts  before  us  render  it  plain  that 
the  California  conwratlon  has  no  saxh  possi- 
ble rights  as  entitle  it  to  be  heard  here.  It 
is  true  It  will,  by  the  Issuance  of  a  writ  in 
this  proceeding,  be  In  effect  denied  the'  right 
to  do  business  In  this  state  as  a  foreign  cor- 
poration, except  such  business  as  a  foreign 
corporation  may  do  without  filing  copies  of 
its  articles  and  procuring  a  license,  but  this 
is  a  right  that  It  manifestly  never  possessed, 
it  was  bound  to  know  the  law,  and,  having 
actual  knowledge  of  the  existence  of  a  do- 
mestic corporation  of  exactly  the  same  name, 
it  never  acquired  any  right  under  our  stat- 
utes relating  to  the  doing  of  business  in  this 
state  by  a  fordga  corporation.  Whether  or 
not  it  has  the  right  to  do  business  in  this 
state  such  as  a  foreign  corporation  may  do 
without  complying  with  the  provisions  ct  our 
statute  relative  to  the  (tomesUcation  of  for- 
eign corporations,  and  has  acquired  any 
trade-name  rl^ts  In  that  behalf  as  against 
the  rights  of  the  Washington  oorporatiMi,  la 
a  questiw  it  Is  free  to  litigate  In  our  courts.* 
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Whether  or  not  the  Washington  corporation 
may  be  adjudged  to  have,  no  lawfnl  exist- 
ence because  of  fraud  In  Its  organization,  by 
proceedings  In  the  nature  of  quo  warranto 
to  the  end  -that  Its  name  be  stricken  from 
the  records  of  the  offics  ot  the  secretary  of 
state,  leaTlng  the  name  open  to  the  Califor- 
nia '  corporatitm,  Is  also  a  question  which 
may  be  presented  to  our  courts.  But  these 
are  not  questions  for  the  secretary  of  state 
to  decide.  In  concluslcm  we  feel  Impelled  to 
say  that  the  record  before  ns  Indicates  that 
the  seci!«tary  of  state  acted  with  the  best  of 
motlvee  in  his  action  here  In  question.  He 
simply  mistook  bis  legal  duty. 

We  ctmclude  that  a  writ  of  mandamus 
must  Issue  as  prayed  for,  requiring  the  sec- 
retary of  state  to  strike  the  name  of  the 
California  corporation  from  the  records  of 
his  office  and  cancel  Its  license  to  do  busi- 
ness In  this  state.  It  Is  so  ordered. 

BUja,  O.  J.,  and  FULLBBTON  and 
HOLOOMB,  JJ.,  concur. 


.    STOM  T.  STOI^    (No.  13855.) 
(Sapreme  Court  of  Wa^ngton.  May  9,  1917.) 
X  DxTOBOB  ^s>54--Oboditds— Ceuu.  and  In- 

BUHAN  TbBATMENT  —  SUBSBQUBHT  ABAN- 

DOmiENT  BT  WlFX. 
Where  a  husband  inflicted  severe  physical 
ponialmient  on  different  occasions  upon  his  wife, 
she  abandtmed  liim  ot  rigb.t  when  his  employer 
tomd  him  to  leave  the  place  at  which  they  both 
lived,  the  wife  refusing  to  do  so  and  continu- 
ing in  the  employment,  and  the  fact  that  the 
wife  remained  with  the  employer  when  her 
husband  had  obtained  employment  for  her  else- 
where was  not  sufiici^t  to  dejirive  her  of  her 
right  to  a  divorce  for  the  husband's  cruelty ; 
she  not  having  been  gailty  of  criminal  intimacy 
with  her  wnployar  or  other  men. 

[Ed.  Note^For  other  cases,  see  Divoroe,  Cent 
Dig.  H  190-196.] 

2.  DivoBCE  ^=}252— -Division  or  Pbopertt. 

A  wife,  entitled  to  divorce  from  her  hus- 
band on  the  groimd  of  cruel  and  inhuman  treat- 
ment consisting  of  physical  violence,  is  entitled 
to  all  their  property,  which  does  not  exceed 
(460  in  value. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  713-715.] 

D^artment  2.  Appeal  from  Superior 
Court,  Grant  County. 

Action  for  divorce  by  Anna  H.  Stolz  against 
Phillip  Stolz.  From  a  Judgment  dismissing 
the  action,  plalnttfC  appeals.  Judgment 
reversed,  and  cause  remanded  tor  a  decree 
of  divorce  to  plaintiff. 

W.  E.  Southard  and  T.  B.  Southard,  both 
of  Wilson  Creek,  for  appellant  John  Truax, 
of  Bltzvllle,  and  Martin  A  Jesseph,  of  Davoi- 
port,  for  re^wndwt 

MOUNT,  J.  This  is  an  action  for  divorce. 
The  plaintiff  based  her  cause  of  action  upon 
cruel  and  inhuman  treatment  and  nonsupport 
Upon  a  trial  of  the  case,  the  court  concluded 
that  the  plaintia  was  not  entitled  to  a  decree, 


because  each  of  the  parties  was  guilty  of 
Improper  conduct  toward  the  other,  and,  for 
that  reason,  denied  the  decree.  The  court, 
in  Its  opinion,  which  is  made  a  part  of  the 
record,  found  that  the  defendant  had  treated 
the  plaintiff  In  a  cruel  and  inhuman  man- 
ner, had  struck  her,  and  otherwise  maltreated 
her,  but  that  the  plaintiff  .bad  abandoned  the 
defendant,  and  had  lived  at  the  bouse  ot 
their  employer  for  a  period  of  a  year,  and 
because  thereof  some  scandal  had  been  cir- 
culated In  the  neighborhood.  The  court, 
therefore,  concluded  that  each  of  the  parties 
was  without  remedy  against  the  other,  and 
dismissed  the  action.  The  plaintiff  has  ap- 
pealed. 

If  the  erldenoe  offered  on  behalf  of  the 
appellant  ts  to  be  believed,  we  have  no  doubt 
of  her  right  to  a  decree  of  divorce.'  The 
respondent  did  not  seek  a  decree.  He  soqght 
a  rectmcillntlon. 

[1]  It  appears  that  the  parties  were  mar- 
ried In  the  year  1010,  and  lived  tt^ther 
for  a  period  of  five  years.  Two  dilldrea 
were  bom  to  them.  These  children,  at  the 
time  of  the  trial,  were  b<^h  infants.  Appel- 
lant and  respondeut  Iiad  accumulated  some 
real  estate  of  about  the  value  of  $430.  In 
the  early  part  of  191^  Uie  respondent  and  hia 
wife  were  employed  to  work  on  the  farm  of  a 
Belabor,  who  was  an  unmarried  man.  The 
appellant  was  employed  to  do  the  general 
housework,  and  the  re^Kmdent  was  mpl<ved 
to  work  upon  the  farm.  After  they  had  been 
in  this  employment  tor  a  time,  the  husband 
became  jealous  of  his  wife,  and  accused  her 
of  infidelity,  both  with  their  employer  and 
with  other  men.  He  attacked  her  upon  differ- 
ent occadons,  and  punl^ed  her  physically. 
Upon  one  occasion,  their  employer  resented 
these  attacks,  strudc  the  respondent,  and  re- 
quired him  to  leave-  the  place.  He  1^  and 
his  wife  refused  to  go  with  htm.  She  had, 
prior  to  that  time,  refused  to  c<diabit  wltb 
him.  After  he  left  the  place,  she  continued 
in  the  employment,  and  remained  there  dur- 
ing the  trial  of  this  action.  Upon  the  trial, 
ttxB  court  exonerated  her  trom  any  criminal 
intimacy  with  her  employer,  or  other  per- 
sons, but  was  of  the  opinion  that  she  should 
have  gone  with  her  husband  after  be  had 
mistreated  her.  lu  sort,  the  trial  court  con- 
cluded that,  but  for  the  fault  of  the  other, 
each  would  be  entitled  to  a  decree  of  divorce ; 
that  because  the  appellant  had  abendoned 
her  husband,  after  the  cruelty,  she  was  not 
entitled  to  a  decree.  We  think  the  trial 
court  was  In  error  in  this  respect  If  she 
had  been  treated  cruelly  by  her  husband  to 
the  extrait  described  in  the  testimony,  she 
abandoned  him  of  right  The  fact  that  she 
remained  with  her  employer,  where  her 
husband  had  obtained  eu^loyment  for  her, 
is  not  sufficient  to  deprive  her  of  her  rights. 
Her  reason  f<M:  remaining  there  with  her 
children  was  explained  by  the  fact  that  she 
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had  no  otbw  place  to  coi  In  tbe  caae  of 

Denlson  t.  Denison,  4  Wadi.  706,  at  pago  709, 
SO  Pac.  1100,  at  paee  1101,  tbls  conrt  said : 

"If  the  plaintiff's  teBtimmy'is  true  as  to  the 
matters  upcm  which  she  seeks  a  divorce,  she  had 
abundant  grounds  therefor  unless  her  own  con- 
duct had  been  such  as  to  not  warrant  the  court 
In  granting  any  relteC,  and  while  we  are  not 
entirely  satisfied  that  Bb»  did  at  all  times  con- 
duct herself  as  a  wife  rfiould.  it  ls  not  apparent 
that  i^e  was  guilty  of  any  criminal  offense,  nor 
Is  the  testimMiT  atnmg  in  that  direction.  She 
may  have  done  improper  thinga  and  her  ctmduct 
may  have  been  m-advised  and  wrong  in  some 
matters,  but  anything  like  perfect  CMiduct  up- 
on ber  part  under  the  circumstances  could  not 
be  looked  for.  Ctmtinned  Ul  treatment  of  the 
kind  that  she  recaved  at  the  hands  of  the  de- 
fendant was  bound  to  show  itself  upon  her  to 
some  extent,  and  may  have  provoked  her  to  acts 
and  sayings  which  otherwise  would  not  have  been 
excusable.  This  is  human  nature.  FnHn  her 
own  proof,  and  that  of  her  witnesses,  we  do  not 
think  her  conduct  was  so  reprehensible  as  to 
bar  her  right  to  aak  for  a  divorce  on  the  ground 
of  the  crvifA  treatment  by  her  huaband.^ 

The  same  Is  true  in  tlils  case.  The  court, 
in  its  opinion,  after  hearing  all  the  evidence, 
exonerated  the  aiHi^llant  of  any  criminal  con- 
duct. The  court  was  of  the  <^lnion  that  she 
had  been  Indiscreet,  but  not  guilty  of  any 
criminal  offense.  If,  as  the  trial  court  con- 
cluded, the  re^ondent  had  been  guilty  of 
cruel  and  inhuman  conduct,  which  we  find 
to  be  amply  sustained  upon  the  record,  she 
clearly  had  a  right  to  alrandcm  her  husband, 
and  not  go  with  him  when  he  left  his  em- 
ployer's premises.  The  trial  court  found 
that  she  was  not  discreet  In  remaining  with 
an  unmarried  man  alone  on  the  premises, 
and  she  may  have  been  so  Indiscreet,  but, 
when  the  trial  court  exonerated  her  of  any 
criminal  Intimacy,  either  with  her  employer, 
or  with  other  men,  as  diarged  by  the  bus- 
band,  we  think  a  dlTorce  should  have  fol- 
lowed. It  appears  here  plainly  from  the  evl- 
duice  that  these  parties  can  no  longer  live 
togeOier,  and  It  plainly  appears  that  the  re- 
spondent was  guilty  of  cruel  and  Inhuman 
ccmdact,  making  appellant's  life  burdensome. 
TbB  mae.foot  that  ai^ellant  abandoned  him, 
we  think,  was  not  sufficient  to  deny  her  a 
dlTorce,  because,  under  the  circumstances, 
she  was  Justified  In  the  abandonment.  We 
are  satisfied,  therefore,  thiU:  the  trial  court 
should  have  granted  her  a  decree  of  divorce. 

[2]  We  are  also  satisfied  that  she  is  the 
proper  person  to  have  the  care  and  custody 
of  the  minor  children,  and  we  are  further 
satisfied,  from  the  record  here,  that  she 
should  liave  a  decree  awarding  ber  all  the 
property,  which  the  evidence  shows  does 
not  exceed,  in  value,  $4fiO. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
a  decree  of  divorce  to  the  appellant,  award- 
ing her  the  custody  of  the  minor  children 
and  an  the  property  belonging  to  the  parties. 

ELLIS,  C.  J.,  and  PABKBR  and  HOL- 
COMB,  JJ.,  concnr. 


BOBBfANN  T.  HATFIBU).    (No.  13929.) 

(Supreme  Oonrt  of  WoahingtCT.   May  lli  ■ 
19170  , 

MoBTOAOU  «e9l81  —  Rbinstatbheht  Arm 

IteLEJka  INDDOED  by  FaAUD—PBIOBZTT. 
When  a  first  mortgagee  takes  a  new  mort- 
gage as  substitute  and  releases  original  mortgage 
upon  mort^ragor'a  misrepresentation  that  no  in- 
tervening lien  exists,  and  in  ignorance  of  such 
lien  equity  will  reinstate  the  first  mortgage  lien 
in  its  original  priority,  in  the  absence  of  laches 
or  other  disqualifying  facts,  but  the  bolder  of 
the  junior  incumbrance  most  not  be  placed  in  a 
worse  position  than  he  would  have  occupied  had 
the  semtNT  incombrance  not  been  releaaea. 

[Ed.  Note^For  other  eoBes,  see  Mwtgages, 
Cent  Dig.  It  436.  486.] 

Department  1.  Appeal  from  Superiw 
Court,  Spokane  Comity;  B.  B.  Albertson, 
Judge. 

Action  by  Hmry  Bormenn  against  Alfred 
J.  Vyrerberg  and  others.  Decree  for  defendr 
ant  O.  B.  Hatfield,  and  plaintiff  appeala  Be» 
versed  and  remanded,  with  directions. 

Adolph  Munter  and  Bl<±ard  S.  Munter, 
both  of  Spokane,  for  flK>ellant  Goods^  & 
Farrington,  of  Spokane,  for  respondent 

WEBSTER,  J.  This  is  an  action  to  fore- 
close a  real  estate  mortgage.   On  January  22, 

1910,  the  defendants  Vyverberg  executed  and 
delivered  to  plaintiff  thtir  mortgage  on  two 
lots  situated  in  Spokane  county,  to  secure 
the  payment  of  a  note  for  the  sum  of  $500, 
with  Interest.  On  March  12,  1910,  the  mort- 
gage was  duly  lodged  for  record.   On  July  18, 

1911,  they  executed  and  delivered  to  defuid- 
ant  Hatfield  a  mortgage  on  the  aame  pn^- 
erty,  to  secure  the  payment  of  a  note  tax 
$3,700.  This  mortgage  was  filed  for  record 
on  July  22,  1911.  Subsequently  to  January 
22,  1910,  the  plaintiff  loaned  the  Vyverbergs 
additional  sums  of  money  for  which  be  b^d 
no  security.  In  January,  1916,  a  setUouCTt 
was  made  between  them  by  which  it  was  as- 
certained that  the  Vyverbergs  were  indebted 
to  plaintiff  In  the  sum  of  $1,724.47.  On  Feb- 
ruary 8,  1915,  the  Vyverbergs  executed  a 
new  note  for  this  amount  and  simultaneously 
executed  to  plaintiff  a  new  mortgage  on  the 
same  property  to  secure  the  payment  of  the 
note.  On  the  same  day  plaintiff  executed  a 
release  of  the  mortgage  for  $500,  bearing  date 
January  22, 1010.  On  March  29,  1916,  plain- 
tiff commenced  this  action  to  foreclose  the 
mortgage  for  $1,724.47,  and,  having  made 
Hatfield  a  party  defendant  prayed  that  the 
lien  of  the  mortgage  be  decreed  to  be  superior 
to  the  lien  of  Hatfield's  mortgage.  Hatfield 
filed  an  answer  and  -  cross-complaint  ally- 
ing the  priority  of  Ills  mortgage  over  that  of 
the  plalnUfC,  and  prayed  for  its  foreclosure: 
For  answer  to  the  cross-complaint  plaintiff 
alleged  that,  at  the  time  he  executed  the  re- 
lease of  tile  mortgage  for  the  sum  of  $600, 
the  defendants  Vyverberg .  represented  to  him 
that  there  were  no  other  mortgages  or  liens 
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upon  the  pn^rty;  that  tn  lellance  upon 
tbla  r^eSHitatlon  and  beHerlsg  the  same  to 
be  tni^  he  executed  the  release;  that  the 
note  secnreil  by  the  first  mortgage  had  aeves 
been  paid :  that  at  the  time  of  executlag  tbe 
release  he  did  not  know  of  the  existence  of 
the  mtntgage  held  by  Hatfield,  and  did  not 
learn  of  its  exlstaice  until  February,  1916. 
He  prayed  that  tbe  r^eaae  ot  the  first  mort- 
gage  be  canceled ;  that  the  lien  of  the  orig- 
inal mortgage  be  reinstated ;  and  that  to  the 
extent  of  the  amount  due  thereon  he  be  ad- 
judged to  have  a  [Mrior  and  superior  lien  on 
tbe  property.  On  the  trial  of  the  canse  a  de- 
cree was  entered  In  favor  of  the  defendant 
Hatfield,  aud  denying  the  plaintiff  the  relief 
prayed.  The  plalntlfE  appeals. 

There  Is  very  Uttle  conflict  in  the  erldenoe 
concerning  the  controlling  facta.  The  sole 
question  for  detwmination  is  this:  Is  the 
plalntifC  entitled  in  eanlty  to  have  the  rtiease 
of  the  first  mortgage  canceled  and  set  ulde, 
and  to  have  the  lien  of  the  mortgage  rein- 
stated and  restored  as  a  prior  lira  to  that  of 
Hatfield's  mortgage,  the  release  having  been 
executed  in  reliance  upon  tbe  representation 
of  the  Vyverbergs  that  there  were  no  other 
mortgages  or  Hens  upon  the  premises,  and 
without  actual  knowledge  on  the  part  of  thb 
plaintiff  of  the  existence  of  the  Hatfield's 
mortgage,  it  appearing  that  the  discharged 
mortgage  was  a  valid  and  subsisting  obliga- 
tion duly  recorded  and  unreleased  at  tbe 
time  of  the  execution  of  the  mortgage  to 
Hatfield? 

Counsel  for  the  defendant  Hatfield  insist 
that,  according  to  plaintiff's  testimony,  he  re- 
leased his  first  mortgage  of  record  without 
examining  the  public  records  for  the  purpose 
of  ascertaining  whether  there  were  any  in- 
tervening Ileus  upon  the  property,  and  that 
equity  will  not  relieve  him  on  the  ground  of 
Ignorance  of  facts  which  he  could  have  as- 
certained by  the  exercise  of  reasonable  dili- 
gence. This  contention  ignores  the  fact  that 
it  is  established  by  the  clear  preponderance 
of  the  evidence  that  the  defendant  Alfred  J. 
Vyverberg  represented  to  both  plaintiff  and 
his  counsel,  at  the  time  the  release  was  ex- 
ecuted and  the  new  mortgage  was  accepted, 
that  there  were  no  other  liens  or  Incum- 
brances upon  the  property.  This  assurance 
was  reasonably  calculated  to  disarm  vigi- 
lance on  the  part  of  the  plaintiff  and  to  In- 
duce him  not  to  examine  the  records.  'We 
ore  also  unable  to  see  how  Hntflfld's  rights 
or  Interests  were  In  any  way  affected  by  fail- 
ure of  the  plaintiff  to  examine  the  records. 

The  precise  Question  presented  by  this  ap- 
peal was  before  this  court  in  the  case  of 
Nonunenson  v.  Angle,  17  Wash.  894,  49  Pac 
4S4,  and  the  identical  contention  made  by 
counsel  for  defendant  Hatfield  was  urged  up- 
on the  court  It  was  there  held  that,  where 
a  first  mortgage  has  been  released  by  the 
mortgagee,  the  note  secured  by  the  mortgage 
has  been  surrendered  to  the  mortgagor,  and 
a  deed  to  the  mortgaged  premises  has  been 


accepted  the  mortgagee  under  the  mia- 
taten  b^ef  that  tbsre  were  no  other  incum- 
brances on  the  prt^rty,  when  in  fact  there 
was  a  second  mortgage  thereon,  the  first 
mortgagee  is  entitled,  as  against  the  debtcn* 
and  the  secmd  mort^igee  or  the  assignee  of- 
tbe  latter  with,  notice,  to  be  restored  to  his 
original  rights  and  Hen  under  the  released 
mortgage.  It  was  eald  In  the  course  of  the 
oidnloa  that  It  was  the  duty  of  the  agent  of 
the  mortgagor  having  charge  of  the  transac- 
tion to  have  disclosed  to  the  mortgagee  the 
true  situation  of  which  the  agent  had  knowl- 
edge, or  at  least  that  he  should  not  have  said 
anything  to  induce  the  mortgagee  to  for^o 
making  a  full  examination  of  the  records. 
See,  also,  ^tdi  v.  Apptegftte^  24  Wash.  25,  64 
Pae.  147. 

On  the  other  hand.  If  mere  constructive 
knowledge  springing  from  the  &ct  that  the 
second  mortgage  la  of  record  at  the  time  the 
first  mortgage  Is  released  and  the  new  mort- 
gage is  recorded  is  sufficient  to  preclude  the 
holder  of  the  first  mortgage  from  relief  in 
equity  against  the  releases  of  his  mortgage,  a 
mortgage  so  released  oould  never  be  restored 
as  against  tbe  second  mortgage  .if  the  latter 
had  in  fact  been  lodged  for  record.  The  doc- 
trine would  then  be  restricted  in  its  ai^lica- 
tlon  to  cases  where,  the  second  mortgage  wvs 
not  of  record  at  the  time  of  the  relMse,  and, 
under  such  drcumstancee,  there  would  be  no 
need  for  a  restoration  of  the  released  mort- 
gage. In  Jones  oxi  Mortgages,  g  971,  it  is 
said: 

"When  a  new  mortgage  is  substitoted  In  ig- 
norance of  an  intervening  lien,  the  mortgage 
released  through  mistake  may  be  reatorcd  in 
equity  and  given  its  original  priority  as  a  lien. 
This  was  done  in  a  case  where  tbe  holder  of  a 
first  mortgage,  in  ignorance  of  the  existence  of 
a  Bubseqnent  one  on  the  premises,  released  his 
mortgage  and  took  a  new  one.  There  was  no 
evidence  of  mistake  except  such  as  might  be 
inferred  from  the  mortgagee's  ignorance  of  the 
existence  of  the  intermediate  mortgage,  and 
there  was  no  evidence  that  he  would  not  have 
made  this  arrangement  had  he  known  this  fact ; 
but  it  was  considered  that  altfaoagh,the  court 
was  not  at  Uberty  to  Infer  facts  not  proved, 
yet  that  it  was  at  liberty  to  draw  all  the  infer- 
ences which  logically  and  naturally  follow  from 
the  facts  proved ;  Uiat  it  is  not  an  act  of  rea- 
sonable prudence  and  caution  such  as  men  com- 
monly use  in  tbe  conduct  of  buuness  affairs  for 
one  having  a  first  mortgage  upon  property,  wiA- 
out  consiaerstioQ  or  other  apparent  motive,  to 
release  it,  and  take  a  new  mortgage  subject  to 
a  prior  lien  of  a  considerable  amount;  and 
therefore  it  may  be  inferred  that  tbe  mortgagee 
would  not  have  made  the  release  hud  he  known 
of  the  intervening  mortgage.  A  court  of  equity 
wilt  grant  relief  on  the  ground  of  mistake,  not 
ony  when  the  mistake  is  expressly  proved,  but 
also  when  It  Is  ^plied  from  the  nature  of  tiie 
transaction." 

We  are  of  the  opinion  that  the  rule  sup- 
ported both  by  reason  and  by  authority  Is  to 
the  effect  that,  when  tbe  holder  of  a  first 
mortgage  takes  a  new  mortgage  as  a  sub- 
stitute th»refor  and  releases  the  original 
mortgage  In  Ignorance  of  an  Intervening  lien 
upon  the  mortgaged  premises,  and  especially 
if  the  release  Is  induced  by  fraud  or  ndsrep- 
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reaentadon  on  the  part  of  the  mortgagor, 
equity  will.  In  the  absence  of  laches  or  other 
disqitellfylag  fact,  restore  and  reinstate  the 
li«n  of  the  first  mortgage  and  give  It  Its  ord- 
inal priority.  The  rule  Is,  of  course,  subject 
to  the  limitation  or  QuallScatiou  that,  by  re- 
storing the  discharged  lien,  the  holder  of  the 
Junior  incumbrance  must  not  be  placed  in  a 
worse  position  than  he  would  haw  occupied 
had  the  senior  Incumbrance  not  been  re- 
leased. To  deny  tliis  relief  and  to  refuse  to 
restore  for  the  protection  of  the  first  mort- 
gagee the  lien  of  the  prior  mortgage  would  be 
to  permit  the  second  mortgagee  to  unjustly 
profit  by  the  mistake  of  the  former,  or  to  un- 
conscionably avail  himself  of  the  fruits  of  a 
palpable  fraud  perpetrated  by  another  to  the 
Injnry  of  the  victim  of  the  fraud,  'ttierefore 
a  subseqwent  mortgagee  who  becomes  such 
■  anterior  to  the  discharge  of  a  prior  mortgage 
cannot,  with  any  show  of  reason  or  justice, 
claim  to  be  injured  by  the  setting  aside  of 
the  subsequent  release  and  restoring  the  lien 
of  the  prior  nwrtgage.  He  Is  in  no  way  prej- 
udiced, but  is  left  to  enjoy  exactly  what  he 
expected  to  get  when  he  accepted  the  second 
mortgage.  Geib  v.  Reynolds,  35  Minn.  331, 
28  N.  W.  923 :  Bnise  v.  Nelson,  35  Iowa,  15S; 
Hutchinson  t.  Swartsweller,  31  N.  J.  Eq.  205 ; 
lloMnson  V.  Sampson,  23  Me.  3S8;  Cobb  v. 
Dyer,  60  Me.  494 ;  London,  etc,  Co.  v.  Tracy, 
68  Minn.  201.  69  N.  W.  1001 ;  Am.  Bonding 
Ca  T.  Nat  Meeh.  Bank.  99  Am.  St.  Rep.  466, 
note. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  cancel  the 
release  and  to  reinstate  the  mortgage  of  date 
January  22,  1910 ;  and,  to  the  extent  of  the 
principal  and  interest  due  thereon  according 
to  its  terms,  to  decree  to  plaintlfl  a  prior  Uen 
oa  the  premises  am  against  the  defNidant 
Hatfield. 

BLUa,  0.  J.,  and  MORHIS,  main,  and 
OUAI>WIck,  JJ..  concur. 


BOWE  v.  SILBAUOH  et  nz.   (No.  13816.) 
(Suprems  COurt  of  Washington.   May  5,  1917.) 

1.  JrDGMENT  €=>470— Collateral  Attack — 

MATTKB  Om^lDB  THE  RECOBO. 
A  judgment  valid  on  its  face  cannot  be  col- 
lateralfy  attacked  for  matter  dehors  the  rec- 
ord, bnt  must  be  avoi<lfid  in  an  appropriate  rem- 
edy for  that  purpose,  since  such  judftment  is  not 
absolutely  void,  but  merely  voidable. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  907.1 

2.  Judgment  €=9518— Collateral  Attack- 
Matter  Outside  the  Recokd  —  Bill  to 
Quiet  Title. 

A  bill  to  quiet  title,  asking  vacation  of  a 
jodgment  valid  on  its  face,  is  a  collateral  attack 
on  such  judgment,  and  hence  demurrable. 

rEi.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  962.} 

3.  Judgment  ^=»407(1)  —  Default  —  Vaca- 
tion. 

Wh««  dtf  anlt  judgment  was  taken  In  anoth- 
er county  on  false  affitutvit  regarding  defendant's 


address,  and  without  defendant's  knowledge  un- 
til too  late  to  avail  b«rsdf  of  statutory  method 

of  vacation,  her  remedy  was  to  institute  suit  in 
equity  to  aet  it  asiile  in  court  rendering  judg- 
ment, and  her  bill  to  quiet  title,  seelung  vaca- 
tioD  of  sudi  judKment  and  brought  In  lier  own 
county,  was  improper. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  766.] 

Department  L  Appeal  from  Superior 
Court,  Pacific  County;  Edward  H.  Wright, 
Judge. 

Action  by  Nettie  O.  Rowe  against  Jackson 
Silbaugh  and  wife.  From  an  order  and 
Judgment  sustaining  demurrer  to  amended 
complaint  and  dismissing  action^  plaintiff 
appeals.  Affirmed. 

Robert  O.  Chambers,  of  Baymond,  for  ap- 
pellant. Fred  M.  B<md,  o£  South  Bend,  fi>r 
respondents. 

W&BSTER,  J.  This  l8  an  aiveal  ftom  an 
order  and  Judgment  fmatalnlng  a  demanrer 
to  the  amended  complaint  and  ili^mituring 
an  action  to  quiet  title  to  certain  lands  in 
Padflc  fwunty,  by  vacating  and  setting  a^de 
a  Judgment  of  the  superior  court  of  King 
county  and  canceling  a  sheriffs  deed  made 
pursuant  thereto.  Plaintiff  alleged  tbat,  on 
or  about  Febmary  7,'  1014,  ahe  and  the  de- 
fendant Jadtson  Silbangh  entered  Into  a 
written  contract  fbr  the  exchange  of  certain 
real  properties;  that  at  the  time  plaintiff 
signed  the  contract  Sllbaugb  pretended  to 
read  its  contents  to  her,  but  fraudulently 
failed  to  read  a  clause  providing  for  the  for- 
feiture of  $500  as  liquidated  damages  by  the 
party  In  d^nlt  in  the  event  the  contract 
should  not  be  carried  out;  that,  upon  dis- 
covering the  fraudulent  manner  lu  which  her 
signature  to  the  writing  had  been  procured, 
plaintiff  accused  Silban^  of  the  fraud,  and 
be  thereupon  wrote  on  her  copy  of  the  con- 
tract an  addendum  to  the  effect  that.  If  she 
should  be  unable  to  obtain  the  sum  of  91,- 
000  from  one  Derenlsh,  or  should  be  unable 
to  realize  that  amount  upon  the  obUgatlon 
due  her  by  him,  the  forfeiture  clause  would 
be  waived;  that  she  thereafter  informed 
Sllbaugb  that  she  was  unable  to  secure  mon- 
ey on  the  Devenisb  note,  and  that  nothing 
further  was  done  toward  consummating  the 
exchange;  that  on  June  23,  U914,  Sllbaugb 
commenced  an  action  against  her  in  the  su- 
perior court  of  King  county,  based  upon  the 
forfeiture  clause  in  the  original  contract, 
and  such  proceedings  were  bad  that  on  Oc- 
tober 22,  1914,  he  obtained  a  default  Judg- 
ment against  her  in  the  sum  of  ¥500  and 
costs;  that  on  July  25,  1914,  Sllbaugb  sued 
out  a  writ  of  attachment,  which  on  August 
7,  1914,  was  levied  upon  her  property  in 
Pacific  county,  the  title  to  which  she  is  now 
seeking  to  have  quieted;  that  the  summons 
in  the  action  was  published  in  the  Seattle 
Municipal  News,  commencing  August  IS, 
1914.  and  ending  on  September  26,  1014; 
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that  on  December  6, 1915,  imrsnant  to  an  ex- 
ecution Issued  out  of  the  superior  court  of 
King  county,  the  she  riff  of  Paciflc  county 
sold  tbe  property  In  question  for  the  purpose 
of  satis^lng  the  judgment ;  that  at  said  sale 
Rosetta  J^llbaugh,  the  wife  of  Jackson  SU- 
baugh.  became  the  purchaser  of  the  property, 
aud  on  December  16,  1915,  the  sheriff  of  Pa- 
ciflc county  executed  a  deed  conveying  the 
property  to  her;  that  on  January  22,  1916, 
the  deed  was  lodged  for  record  in  the  office 
of  auditor  of  Paciflc  county;  that  at  no  time 
during  the  pendency  of  the  action  did  plain- 
tiff have  any  knowledge  thereof,  and  that 
her  first  information  concerning  it  was  ob- 
tained after  the  deed  to  Rosetta  Silbaugh 
tiad  been  filed  for  record;  that  during  the 
month  of  August,  1914,  tbe  home  and  resi- 
dence of  plalntlft  waa  upon  tbe  land  sold  un- 
der the  execution;  tbat  tbe  affidavit  for  pub- 
lication of  nunmoni,  swom  to  by  Sil^Hiugb 
and  filed  In  tbe  court  on  Angoat  9,  U014» 
stated,  "Tbe  defendant  la  a  nonresldeat  of 
the  state  of  Was  bin  gt  on  and  cannot  be  found 
tbNein,  altitiough  diligent  seardi  baa  been 
made;"  tbat  this  statemmt  was  fiilae  and 
untrue,  and  known  to  be  such  by  Silbaugh 
at  the  time  tbe  affidavit  was  made;  tbat  be 
In  tact  knew  the  residence  and  post  office 
addresa  of  plaintiff,  bat  did  not  mail  a  copy 
of  the  snnunons  and  complaint  to  her  known 
residence  and  post  oltlce  address;  that  the 
obtaining  of  the  Judgment  was  a  fraud  upon 
the  superior  court  of  King  county  and  upon 
the  plaintiff;  and  that  the  Judgment  and  the 
deed  pursuant  to  it  constitute  a  cloud  upon 
the  title  of  tbe  plaintiff  to  the  pn^ierty  de- 
scribed in  the  amended  complaint. 

Only  plaintiff  prayed  thut  the  Judgment  be 
vacated,  the  deed  be  canceled,  and  that  title 
to  the  property  be  quieted  in  her.  The  de- 
fendant interposed  a  general  demurrer  upon 
tbe  grounds,  among  others,  that  tbe  amend- 
ed complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  tbe 
court  was  without  JurLsdictlon  to  hear  and 
determine  the  cause.  The  demurrer  was  sus- 
tained. Plaintiff  declined  to  plead  further, 
and  the  action  was  dismissed.  From  this 
Judgment  plaintiff  appeals. 

As  we  read  the  amended  complaint,  it  Is 
susceptible  of  two  constructions:  First,  as 
an  action  to  quiet  title  and  incidental  there- 
to to  vacate  the  Juilgment  and  cancel  the 
deed ;  and,  second,  as  an  action  in  equity  to 
vacate  and  set  aside  a  Judgment  procured  by 
fraud,  brought  after  the  expiration  of  one 
year  from  the  entry  of  Judgment,  but  with- 
in three  years  after  the  discovery  of  the 
fraud  by  which  it  was  ol  tinned.  We  shall 
therefore  consider  it  in  each  of  its  aspects. 

[1]  If  it  be  congldored  an  action  (n  ouiet 
title,  the  demurrer  was  properly  sustained 
upon  the  ground  that  the  amended  complaint 
did  not  state  auQIclent  facts.  An  examina- 
tion of  tbe  pleading  discloses  that  tlie  rircord 
presented  for  the  comddenitlon  of  the  King ' 


county  snperior  conrt  elot^ed  ft 
ent  Jorisdlctlon  to  entert  fxx  tbe  nd 
the  Judgment  entered  in  tbe  cnuM 
and  valid  on  Its  face.  Its  liivali«ii'--r 
be  exposed  by  evld«ice  debors  tiie 
the  defect  compli^lned  of  beiuff  tJuit 
davit  of  nonres-dence  upon,  wbldi  eta 
cation  of  summons  was  based  was  fi| 
fraudulent  Tbe  Judgment  is  not  ah| 
void,  but  is  snbj.ct  only  to  be  aT'oidei 
appropriate  action  for  tbat  purpoae.  | 

"Where  it  appears  oo  the  faee  of  t'M 
that  DO  service  has  be«a  made  on  the  ilfll 
and  the  court  mnst  kmnr,  from  a  hnne 
tion  thereof,  that  the  jadgment  ia  void  fa 
of  jurisdiction  over  the  person  ot  t/ie  li^fll 
it  will  set  aside  the  judgmrat,  on  the  eb4| 
the  defendant  or  of  any  cue  injnrionnly  tl 
by  it;  but,  when  tbe  Jud^Dcnt  ia  T.iii'J  < 
face,  it  is  not  thus  subject  to  attack.  1 
aside  a  judgmoit  for  matters  dehors  the  n 
it  must  be  attacked  by  some  one  of  tbe  i 
tory  methods  for  tbe  Tacation  of  jadgmcct^ 
witiiin  the  time  limited  by  statute,  or  bj  4' 
setting  up  some  equitable  ground  for  ia  t 
tinn."  Scott  T.  Hanford.  37  Wash.  5^  79 1 
481. 

See,  also.  State  ex  rd.  Paciflc  Loan,  e 
Go.  T.  Superior  Court  84  Wash.  392. ) 
VtLC  834 ;  Doble  r.  State  of  Washington,  'j 
Pa&  37;  Benjamin  t.  Ernst  83  WaA.  3 
145  Pac.  79;  Peyton  t.  P^rton,  28  Wsdt '.' 
68  Faa  707 ;  1  Freeman  on  Jndgoiaiti, ;' 
132,  334. 

[2]  In  Magee  t.  Big  Bend  Land  Co.  ? 
Wash.  406.  99  Pac.  16.  this  court  held  rt 
an  action  to  quiet  title  and  recover  pc-?^~ 
sion  of  lands  sold  at  an  administrator's  k  ■ 
alleged  to  have  been  made  without  juils'l.^ 
tlon  is  a  collateral  attach  upon  the  prot'i-' 
proceeding.  In  Peyton  v.  Peyton,  supra. 
was  held  that,  if  an  action  or  proceeding  M« 
an  independent  purpose  and  contempU!'^ 
some  other  reli^  or  result  than  tbat  of  n- 
eating  and  setting  aside  the  Judgmeat.  li- 
though  the  overturning  of  the  JndgmeDt  nii; 
be  important  and  even  necessary  to  its  «(K- 
cess,  the  attack  np<Hi  the  Judgment  is  to'.- 
lateral.'^  See,  also,  Kalb  v.  German  Savinin 
&  Loan  Society,  25  Wash.  349,  66  Fit  .v« 
87  Am.  St  Rep.  767;  1  Black  on  Jodgments, 
8  252. 

Inasmuch  as  the  Judgment  was  not  toH 
and  therefore  not  open  to  collateral  attadc, 
and  an  action  to  quiet  title  must  be  tmted 
as  such  an  attack,  the  amended  compUbt 
falls  to  state  a  cause  of  action.   If,  on  tbe 
other  hand,  tbe  action  is  to  be  treated  as 
one  in  equity  to  vacate  a  Judgment  on  tbe 
ground  of  fraud,  the  superior  court  of  Pati^i' 
county  was  without  Jurisdiction  to  enteiuis 
it  In  Case  Threshing  Machine  Co.  t.  ^res. 
21  Wash.  322,  68  Pac.  209.  tt  was  beld  M 
a  decree  of  a  court  of  competent  Ju^is(ll^ 
tion  may  not  be  set  aside  by  a  court  of  co- 
ordinate Jurisdiction.    In  Bayer  t.  Ba*rer, 
83  Wa^.  430,  146  Pac  433,  we  leaffiniKd 
that  doctrine,  enunciating  the  rale  tbat  tk 
iwwer  to  vacate  Judgments  Is  Inbeieiit  b 
and  to  be  exwdaed  by  the  cout  vtilA  in- 
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th»  Judgment,  and  to  that  court  and 
^er  tbe  application  to  set  aside  tbe 
emt  musfe  be  mad%  quoting  witb  a> 
.  1  Black  on  Judgments  (2d  Sd.)  f  207, 
lows : 

3  power  to  vacate  ju^mentB  U  an  entirely 
nt  matter  from  the  power  to  reverse  jady- 
It  is  a  power  inherent  in  and  to  be  ex- 
\  by  the  court  wUch  rendered  the  jndg- 
aiul  to  that  court  and  no  other  the  ^H>]ica- 

0  sot  aside  the  judfiDMit  should  be  made, 
itween  courta  of  co-ordinate  jurisdiction, 
ns  two  coiiDt7  oomts  or  circuit  courts  of 
line  state,  the  rule  is  that  neitJier  has  pow- 

vacate  or  set  a^e  a  judgment  renowed 
e  other  wMch  Is  not  void  upon  its  face  {  re- 
:iust  be  sought  in  the  court  where  the  judg- 

was  entered." 

Doble  T.  State  of  Washington,  supra, 
appellants  v&ee  seticing  to  declare  null 
void,  in  tbe  superior  court  of  Thurston 
tty,  a  decree  of  the  superior  court  of 
tman  oonnl^  in  tbe  matter  of  the  estate 
ne  Samnd  Doble,  deceased.  Judge  Mount, 
Lklng  for  the  court,  said : 

Ve  are  also  of  the  opinion  that  the  triiil  court 
right  in  sustaining  the  demurrer  upon  tbe 
ind  that  die  superior  court  <tf  Thurston  coua- 
being  a  eoart  <n  coordinate  Jurisdicticm  with 
superior  court  of  Whitman  county,  did  not 
e  jurisdiction  to  set  aside  n  decree  of  the 
erior  court  of  Whitman  county.  This  court 
.  held  that  a  decree  of  a  probate  court,  dis- 
Miting  an  estate)  is  binding  upon  tlte  woild 
dl  set  adds  in  a  direct  proceeding,  and  can- 
;  be  attacked  in  a  collateral  proceeding,  except 
'  frand  in  its  procuring,  or  want  of  juriadic- 
n  appearing  upon  the  face  of  the  record." 

Bee,  also,  Missouri  Pacific  By.  Co.  v.  Las- 
,  79  Kan.  311,  99  Pac.  616,  21  I*  B.  A.  (N. 

1  338,  17  Ann.  Cae.  606;  17  Am.  ft  Eng. 
icy.  Law  (2d  Ed.)  842. 

Counsel  for  appellant  dtes  and  rellea  np- 
i  the  cases  of  Kmtz  v.  Isaacs.  26  Wash. 
16,  86  Pac.  141,  and  Tacoma  Grocery  Co.  v. 
mham,  8  Wash.  263,  36  Pac.  31,  40  Am.  St. 
ep.  907,  as  supporting  his  contention  that 
le  srapCTlor  court  for  Padfic  county  has  Ju- 
Lsdlctlon  of  the  action.  In  the  Krutz  Case 
tie  action  was  brought  In  the  superior  court 
f  Walla  Walla  county  to  recover  possesslMi 
f  certain  real  estate  sftnated  In  tbat  coun- 
y,  and  to  quiet  plalntifTs  ttOe  against  a 
iherlfTs  deed  executed  In  puisuanee  <tf  a 
iudgment  rendered  In  the  superior  ccnirt  lor 
Walla  WaUa  county.  The  attack  vas  direct, 
and  the  action  was  Instituted  in  the  court 
which  had  rendered  the  jndgmrat  of  whldb 
complaint  was  made.  The  court,  haTlng  in- 
risdiction  <tf  the  'ScUon  for  the  purpose  of 
vacating  and  settliuc  aside  its  own  Judgment, 
could  In  the  same  actlMi  afford  complete  re- 
lief  to  tile  parties  by  quieting  plalntUTs  title. 
In  the  Drabam  Case  the  judgment  complain- 
ed <tf  was  abedutely  void  upon  its  face,  and 
was  tberefore  open  to  direct  or  collateral  at* 
tad[,  either  In  tbe  court  In  wUdh  it  was  ren- 
dered or  dlaewhere. 

[I]  It  Is  insisted  in  behalf  of  plalntlfl  that 
the  cloud  on  her  title  is  caused  directly  by 
the  deed  nf  the  sheriflF  of  Pacific  county  to 
Roeetta  SUIiaugh,  that  this  deed  Is  based  up- 


on the  Judgment  of  the  superior  court  tor 
King  county,  that  It  is  Imponlble  to  ronove 
the  cloud  without  attaddng  the  cause  of 
it,  and  that  an  aeUon  to  quiet  title  must  be 
twoue^it  in  the  si^eriw  court  ot  tbe  county 
In  whldi  the  innperty  Is  sltnate.  He  tbtsa 
propounds  this  query: 

"Is  there  any  l^al  reason  why  tbe  plaintiff 
shonld  first  bring  an  action  in  King  county  to 
set  aside  the  judgment,  and  then  another  action 
in  Pacific  county  to  set  adde  the  BherlfTB  deed 
and  quiet  her  tifle?" 

Tbe  conclusion  Implied  In  the  i^nestlon 
does  not  follow  the  premise.  The  answer  to 
the  question  la  this :  From  the  allegations  of 
the  amended  complaint  it  appears  that  the 
plaintiff  without  fault  or  neglect  on  her  part 
did  not  discover  the  existence  of  the  alleged 
fraudulent  Judgment  until  long  after  the  ex- 
piration of  the  one  year  In  which  she  might 
have  availed  herself  of  the  statutory  meth- 
ods for  its  vacation,  and  under  the  decisions 
in  Peyton  v.  Peyton,  supra,  and  kindred  cas- 
es, she  has  the  clear  right  to  institute  an  ac- 
tion In  equity  to  set  aside  the  Judgment  up- 
on the  ground  of  fraud  practised  both  upon 
herself  and  the  court  rendering  the  Judgment. 
Under  the  authorities  already  <4ted  this  ac- 
tion must  be  instituted  in  the  superior  court 
for  King  county,  the  Jurisdiction  in  which 
the  Judgment  was  rendered,  and  if  plain- 
tiff should  be  able  to  sustain  the  necessary 
allegations  of  her  complaint  In  such  an  ae- 
Uon, the  court  would  grant  to  her  full  and 
complete  relief  ^ther  by  way  of  canceling 
the  Judgment  and  the  deed  pursuant  to' 
it,  or  by  setting  aside  the  Judgment  and  com- 
pelling a  reconveyance  of  the  property  to  her, 
in  which  ev^t  no  action  In  Pacific  county  to 
quiet  title  would  be  necessary. 

In  the  memorandum  decision  of  the  learn- 
ed trial  court  it  is  suggested  that  a  doubt  Is 
ent^tained  as  to  the  scope  and  effect  of  the 
opinion  of  this  court  In  Seattle  ft  Northern 
By.  Co.  V.  Bowman,  53  Wash.  416.  102  Pac. 
27.  It  is  said  that  It  seems  to  be  held  in  that 
case  that  the  only  methods  of  vacating  a 
judgment  In  this  state  are  those  provided  by 
sections  SlfiS  and  5156,  BaL  Code,  being  sec- 
tions 464  and  467,  reflpectlvely,  ot  Bern,  ft 
Bal.  Code  An  examination  of  Oat  case  dis- 
closes that  the  parties  seeking  to  set  aside 
the  judgment  had  knowledge  of  its  exist- 
ence  within  the  year  during  whldi  they  could 
have  moved  or  petlUcmed  for  its  vaeatton 
under  the  statntes.  It  was  n<^  ti^  that  a 
party  could  not,  after  the  expiration  of  one 
year  from  the  entry  of  a  judgment,  maintain 
an  action  In  equity  to  set  it  aMde  upim  the 
ground  of  fraud  in  its  procuzlng.  If,  without 
fault  cm  his  part,  the  existence  the  frand- 
ulmt  judgmoit  w&%  unknown  to  him  dur- 
ing the  statutory  time.  The  rule  announced 
In  Peyton  r.  Peyton,  aupra.  and  the  nther 
cases  from  this  court  to  the  same  effect  was 
In  no  way  modified  or  affected.  See  Denny- 
Benton  Clay  ft  Coal  Co.  t.  Sartoii,  87  Wash. 
546^  161  Pac.  1088. 
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The  Judgment  will  be  affirmed,  but  with- 
out iircjadice  to  the  right  of  the  plaintiff  to 
Institute  an  action  In  the  anpoior  court  of 
King  coDitf7  to  vacate  and  set  uM»  ttm  jndff* 
memt  and  deed,  npm  tbe  ground  of  fraud  dl»- 
covered  more  than  one>year  after  tbe  rea- 
dition  of  the  Judgment  and  -  within  three 
years  after  Its  dlsooTery.  i 

ELLIS.  O.  J.,  and  MOBBIS,  MAIN,  and 
CHADWICaC,  JJ.,  concur. 


STATE  V.  MEYER.   (No.  13786.) 
(Sapreme  Court  of  Washiagtoii.   Ma;  11, 1917.) 

1.  Homicide  «»300(7)— Instbuoxions— Selt- 

DbFBNBE— MlSLB^INQ  InBTBUOTIONS. 

To  instruct  Uiat,  before  one  ia  justified  in 
taking  the  life  of  an  assailant,  he  must  retreat 
to  the  wall  if  be  can  do  so  without  increasing 
danger  to  himself,  was  erroneous,  misleading,  and 
confusing,  where  aocused  had  no  opportunity  to 
retreat. 

[Ed.  Note.— For  other  cases,  see  Hwiicide, 
Gent.  Dig.  S  622.] 

2.  HoMiclUE  «s>118(2)— JnsnFUBLE  Hoici- 
CIDI^— Hetbeat. 

Where  an  assault  ia  so  fieorce  and  imminent 
that  the  person  assaulted  is  justified  In  hon- 
estly believing  that  he  «uinot  retreat  without 
increasing  danger,  he  may  stand  bis  ground,  and 
if  in  80  d<4ng  he  kills  bis  assailant,  he  is  justi- 
fied. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  169.1 

3.  Homicide  iS=3l22— Defense  or  Another. 

Defendant  had  the  right  to  go  to  the  defense 
of  his  houiKkeeper  if  she  was  being  felonious^ 
assaulted  and  to  do  Buch  things  for  her  protec- 
tion as  Hh<!  might  have  done  had  she  been  able  in 
view  of  Rem.  &  Eal.  Code,  g  2406,  providing  that 
homicide  is  justifiable  when  committed  in  the 
lawful  defense  of  any  person  in  one's  presence 
or  company  when  there  is  reasonable  ground 
to  apprehend  a  design  to  commit  a  felony  or  do 
some  great  personal  injury  to  such  person,  and 
there  is  imminent  danger  ot  such  design  being 
accomplished. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
CenL  Dig.  K  177-181.] 

4.  Homicide  «=»122— Defense  of  Anotheb— 
Killing  One  Intebfeminq  with  Defense. 

Where  accused  at  the  time  he  wounded  E. 
was  acting  in  the  necessary  defense  of  A.,  J.  had 
DO  right  to  go  to  the  defense  of  B.,  and  accused 
could  stand  his  ground  to  the  extent  of  taking 
J,'s  life  if  necessary. 

[Ed.  Note. — For  other  cases,  see  HtHnidde, 
Cent.  Dig.  §§  177-181.] 

5.  HoMTiciDR  <S=>  122— Defense  oe  Aogihssob 
—Rights. 

If  the  son  was  the  aggressiw,  the  right  of 

the  father  to  act  In  his  defense  remained  in 
abeyance  until  the  son  had  in  good  faith  attempt* 
cd  to  withdraw  from  the  conflict 

[Kd.  Note.—For  other  cases,  see  Hdraidde, 
Cent.  Dig.  51  177-181.] 

6.  HOHICIDB  <S=»190(1)— THBBAm  BT  THIBD 
PEBSON—ADUISSIBILnr. 

Exclusion  of  testimony  that  son  said  he 
would  go  home  and  get  the  father  and  "c-lean  out 
the  wliole  God  damn  bunch,"  was  improper 
where  within  a  few  minutes  Bft»  threat  he  and 
father  returned  armed ;  the  evidence  being  com- 
petent to  show  the  c<Midition  of  the  mind  of  ac- 


cused and  that  fathw  was  llie  aciresaor  when 

killed. 

lEd.  Note.— For  other  cases^  see  Homidde, 
Cent  Dig.  {  399.] 

7.  HoMiciDB  «=»157(5) — ^Hostile  Feeukq  or 
Thibtd  Pabty— Evidence— Adhxbsibiutt. 
Where  accused  was  charged  with  kilUng  the 
father,  evidence  that  a  di&ultj  had  occurred 
between  father's  sod  and  accused  four  yean 
or  was  properly  exduded,  where  Injury  to  son, 
a  joint  aggre—OT,  was  by  accused  in  delatse  of 
another. 

[Kd.  Note.— For  other  cases,  see  Homidde^ 
Cent  Dig.  I  292.] 

Department  1.  Aiq>eel  from  .  Superior 
Court,  Clartre  County;  R.  H.  Badr,  Judge. 

C^iarlea  A.  Meyer  was  convicted  of  second 
degree  murder,  and  he  appeals.  Reversed, 
and  remanded  for  a  new  trlaL 

J.  h.  Butberland,  of  Taaconvw,  tot  ajppei- 
lant.  Jas.  O.  Blair,  ot  TanoouTer,  for  the 

State. 

WEBSTER,  J.  The  defendant.  Charles  A. 
Meyer,  was  charged  with  the  murder  of  Jobn 
Kramer.  .  He  was  convicted  of  murder  In  the 
second  degree  and  sentenced  to  Imprlsomnent 
Id  the  state  penitentiary  for  a  period  of  not 
less  tiian  10  years  nor  more  than  20  yeaiB. 
From  this  Judgment  he  ai^ieals. 

There  Is  little.  If  any,  otxifilct  in  the  testl- 
mony  as  to  the  following  fftcts:  On  the  eve- 
ning of  December  25,  1915,  the  defendant,  tn 
company  with  Lillian  Abbott,  his  hous^e^ 
er,  attraided  a  Christmas  party  wbldi  waa 
given  at  the  residence  of  Peter  Kramer  at 
Haz^  DeU  Corners,  a  village  about  four 
miles  soith  of  the  city  of  Vancouver.  Peter 
Kramer  and  bla  wife  were  away  from  home; 
and  the  party  was  arranged  and  given  by 
their  son,  Afot  Kruner.  The  invited  guests 
were  Pauline  Eddund,  G>race  Qott,  Lillian 
Abbott,  Bay  IMtgrieve,  Ed.  Kramer,  Jr., 
John  U^r,  Peter  Zena,  and  the  defendant: 
A  keg  of  beer  audi  several  bottles  of  whisky 
bad  been  provided  by  Mat  Kramer,  and  all 
of  the  members  of  the  party  drank  more  or 
less  of  these  liquors.  The  defendant  and 
UlUan  Abbott  arrived  at  tbe  Peter  Kramer 
residence  about  7-.30  In  the  eveoilng.  Ed- 
ward Kramer,  Sr.,  a  son,  of  the  deceased, 
Jobn  Kramor,  and  a  cousin  of  Mat  Kramer, 
attended  the  party  uninvited.  He  was  about 
46  years  of  age,  and  llred  at  Ibe  home  ot  bis 
father,  whlcb  was  about  2S0  feet  south  of  tbe 
Peter  Kramer  house  and  on  the  <KE^>06lte  side 
of  tbe  road  oc  street  Very  sorai  after  tbe 
arriTsl  of  tbe  d^endant  and  I4Ulan  Abbott, 
Edward  Kramer,  Sr.,  undertook  to  take  in- 
decent liberties  with  tbe  person  of  Lillian 
Abbott,  EEe  also  bad  some  trouble  with  his 
aim,  Bdwsrd  Kramer,  Jr.  During  the  eve- 
ning he  made  himself  generally  disagreeable 
and  offoiMre.  In  order  to  prevent  furthn 
trouble,  Hat  Kramer  requested  bim  to  dtbw 
CDudoct  himself  pn^terly  or  leave  tbe  bouB& 
Afber  Bome  words  between  them  he  left  curs- 
ing and  vllltfylag  the  members  of  tbe  part?. 


^aFor  othw  easos  sm  sanw  topic  and  KBY-NUHBER  in  all  Ksr-Mumbcrad  UscaU  and  IndszM 


Digitized  by 


Google 


WedL) 


STATE  T. 


927 


both  male  and  female,  taoA  made  tiw  tiireat, 
"I  will  get  aU  of  yon  smut  ot  bltcbes  before 
monilng."  Immediately  up<m  hlg  leaving  the 
house  the  members  of  the  party  decided  that 
It  would  be  adTleable  ft>r  them  to  go  home, 
and  thii6  avoid  Kramer  In  the  ereoit  he 
should  retnm  to  carry  out  his  threat  They 
Immediately  commtnced  to  put  on  their 
wrai>Sy  and  were  In  the  act  of  leaving  the 
house  when  Bdward  Kramer,  Sr.,  and  his  ta- 
tho*  J(din  Kramer  a^ieared  at  the  front  gate 
leading  to  the  Peter  Krudw  residence.  Both 
Edward  and  Tohn  Kramer  Indulged  In  vile 
and  profane  language,  called  the  monbers  of 
the  party  mlgar  and  offensive  names,  and 
UtreatMied  that  If  the  party  did  not  come  out 
of  the  honse  they  would  go  In  and  get  them. 
Whwenpon  several  members  ot  the  party 
went  to  the  gate  apparently  for  the  purpose 
of  qnletlng  the  Kramers.  Some  of  Oiem  re- 
mained Inside  the  yard,  while  others.  In- 
cluding Mat  Kramer,  Sdward  Kramer.  Jr., 
unian  Abbott  Peter  Zens,  and  the  defend- 
ant went  out  Into  the  road.  A  number  of  Uie 
witnesses  testified  that  Bdwaid  Kramer^  Sr., 
was  armed  with  a  knife  and  a  <dub,  and 
John  Kramer  was  umed  with  a  i^stol  and 
a  club.  John  Kramer  Immediately  took  Mat 
Kramer  to  task  for  the  character  of  the  par- 
ty he  was  giving  In  the  absence  ot  his  par- 
cmts,  referring  to  It  In  an  obscene  and  filthy 
manner.  He  also  threatened  to  knock  Mat 
Kramer's  head  off,  but  Mat  backed  through 
the  gate  Into  the  yard.  Bdward  Kramer,  Sr., 
thai  attempted  to  assault  his  son,  Edward 
Kramer  Jr.,  who,  In  oqder  to  get  away  from 
his  father,  ran  down  the  road  and  jumped 
over  the  fence  Into  the  Petor  Kramer  yard. 
Edward  Kramer,  Sr.,  then  attacked  the  de- 
fendant who  tmcked  Awaj  from  him  until 
he  reached  the  tenas,  There  Kramer  as- 
saulted him  with  a  kn]£e  and  Inflicted  upon 
him  three  wonnda,  one  of  which  was  In  the 
left  breast  over  the  heart  and  was  about  five 
or  six  Incties  In  length  and  from  one-fourth 
to  one-half  an  Inc*  deep.  The  defendant 
finally  succeeded  In  getting  away  from  Kra- 
mer and  went  back  Into  the  yard.  Kramer 
then  assaulted  Lillian  Abbott,  called  her  vile 
and  Insulting  names,  threatened  to  cut  her 
heart  out,  and  was  roughly  pushing  her  In 
front  of  him  down  the  road  In  the  direction 
,  oA  the  John  Kramer  residence.  She  was 
screaming  and  calling  for  help.  At  this 
"point  the  defendant  requested  Edward  Kra- 
mer, Jr.,  and  other  members  of  the  party  to 
go  with  him  to  the  assistance  of  Ulllan  Ab- 
twtt  This  they  declined  to  do,  <me  of  them 
saying  that  Edward  Kramer,  Sr.,  and  John 
Kramer  were  armed.  The  defendant  then 
aAed  Mat  Kramer  whether  there  was  a 
weapon  In  the  house.  He  was  told  that  there 
was  a  shotguu  In  the  washroom.  He  went 
In,  procured  the  gun,  but  finding  no  shells, 
went  back  and  asked  Mat  Kramer  where  the 
shells  were  kept  He  was  told  that  they 
were  on  the  kltchm  cabinet  The  defendant 
returned  to  the  house,  found  the  shells,  and 


loaded  the  sfao^nm.  During  this  time  Bd- 
Trard  Kramer,  Sr.,  was  ccmtlnnli^  his  assault 
upicm  I/llllan  Abbott  and  she  was  calling  to 
the  defendant  to  come  to  her  rescue.  After 
loading  the  gnu,  tbe  dettodant  hurried  out 
o£  the  house  and  went  down  the  road  to  the 
place  where  Edward  Kramer  and  Ullian  Ab- 
bott were.  When  he  got  near  Edward  Kra- 
mer he  said:  "Ed,  you  cut  that  out"  and 
Kramer  turned  as  If  to  assault  him,  but  see- 
ing the  ithotgnn  In  d^oidant's  hands.  Im- 
mediately turned  toward  Lillian  Abbott 
colled  her  a  vile  name,  and  said,  "I  will  cut 
the  heart  out  of  yon."  Re  was  In  the  act  of 
striking  her,  as  ttte  defendant  believed,  vrlth 
a  knife  which  be  held  In  his  hand.  She 
screamed,  and  the  defendant  shot  Kramer  In 
the  legs,  most  of  the  charge  taking  effect  on 
the  Inside  of  tiie  left  leg  a  few  Inches  above 
the  ankle  and  a  few  of  the  shot  lodging  in 
the  outside  of  the  right  leg  at  about  the  same 
dtstanoe  ftmn  the  ankle.  At  this  Instant  ac- 
cording to  the  testimony  of  the  defendant 
and  Peter  Zens,  an  eyewitness  to  the  shoot- 
ing, and  whldi  was  strongly  cornA>orated  by 
other  evldmce,  John  Kramer  advanced  upon 
the  defendant  with  a  pistol  pointed  at  him, 
and  said  either,  VI  will  shoot  you,  Oiarlle 
Meyer,^  or  "I  will  get  you,  Charlie  Meyer." 
At  this  time  the  d^endant  was  bidding  the 
shotgun  at  his  right  hlpi.  Without  taking 
time  to  raise  the  gun  to  Ids  shoulder,  he  fired 
the  seomd  shot  killing  John  Kramer  instant- 
ly. AccMdli^  to  all  of  the  testtmrniy,  the 
time  elapsing  betwe«  the  ethots  was  but  a 
few  seconds.  After  the  shooting  it  was 
found  that  Lillian  Abt>ott  had  been  ron^ly 
treated  by  Kramer,  hw  hair  was  dhdieveled, 
and  her  clothes  were  badly  torn.  A  few  min- 
utes after  the  shooting  the  defmdant,  in 
company  with  members  of  the  party,  went  to 
a  nearby  house,  and  the  sheriff  was  notlfled 
by  teleph<»ie  ot  the  killing.  The  dtfendant 
remained  at  the  h<Hise  until  offloran  arrived, 
and  surrendered  himself  to  thdr  cosAody. 

The  theory  of  the  defense  was  that  Ed- 
ward Kramer,  Sr.,  1^  the  Pet^  Kramer 
'reridence,  went  to  his  home  and  got  his  fa- 
ther, and  that  the  two  were  acting  In  concert 
when  they  appeared  at  the  gate  leading  to 
the  Peter  Kramer  house;  that  they  went 
there  for  tbe  purpose  <tf  attaAing  m«nbers 
ot  the  party  and  causing  serious  trouble; 
that  Edward  Kramer,  Sr.,  after  attaddng 
other  members  of  the  party,  including  the 
defendant,  was  making  a  fel<Hdons  assaolt 
upon  Lillian  Abbott  wlthont  finult  on  her 
part;  that  the  def»idant  went  to  her  de- 
fense, and,  while  Kramer  was  aiq;>arently  In 
tbe  act  of  Inflicting  upon  her  great  bodily 
harm  or  attempting  to  take  her  life,  the  de- 
fendant, using  no  more  force  than  reasimably 
appeared  to  be  necessary  to  protect  her  from 
the  then  Impending  danger,  shot  Edward 
Kramer  in  tbe  legs  with  the  shotgun;  that 
this  occurred  upon  tbe  public  highway,  where 
the  defendant  had  a  lawful  right  to  be ;  that 
Immediately  up<m  his  firing  the  shot  irtdcfa 
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woanded  Edward  Kramer,  John  Kramer  ad- 
vanced upon  him  with  a  pistol  In  his  hand 
threatening  to  take  his  life,  and  that  the  de- 
fendant then,  acting  in  his  own  necessary 
self-defense,  fired  the  second  shot  which  re- 
salted  in  the  death  of  John  Kramer. 

In  instmcting  the  Jury  upon  the  law  of 
the  case  the  court  charged  In  part  as  follows: 

"Before  a  person  can  take  the  life  of  an  as- 
sailant, he  must  be  in  a  position  where  he  can- 
not retreat  without  iQcreasing  danger  to  his  life 
or  snbjecting  himself  to  great  bodily  harm,  and 
If  be  can  retreat  without  so  increasins  his  dan- 
ger to  life  or  great  bodily  harm,  he  cannot  suc- 
cessfully invoke  the  doctrine  o£  s^-defenae^** 

[1]  The  giving  of  this  instruction  Is  assign- 
ed as  error.  Counsel  for  defendant  insists 
that  under  the  evidence  in  the  case  there 
was  DO  room  for  an  instmctloa  upon  the 
doctrine  of  retreat  for  two  reasons:  First, 
because  the  deceased  at  the  time  of  the  shoot- 
ing was  advancing  upon  the  defendant  with 
a  pistol  in  his  hand  threateuing  to  take  the 
defendant's  life,  and  that  in  these  drcnm-' 
stances  the  defend^t  was  compelled  to  act 
instantly  and  bad  no  opportanitr  to  retreat: 
and,  second,  that  if  the  Jury  riiould  find  that, 
without  fault  on  the  part  of  Lillian  Abbott, 
Sdward  Kramer,  Sr.,  was  making  a  felonious 
assault  upon  her  In  the  public  highway,  the 
def«idant  bad  the  lawful  right  to  go  to  her 
assistance,  and,  If  in  her  necessary  defense 
he  shot  and  wounded  Edward  Kramer,  he 
was  within  his  rights  and  was  guilty  of  no 
violation  or  Infraction  of  the  law ;  that,  be- 
ing in  a  place  where  he  liad  the  r^t  to  be 
and  doing  that  which  under  the  law  he  had 
the  ri^t  to  do  if  tie  was  then  and  there  fe- 
lonious attacked  by  John  Kramer,  he  was 
not  required  to  retreat,  but  was  ^titled  to 
stand  his  ground  and  r^>el  force  with  force 
even  to  taking  tlie  life  of  his  assailant  If  in 
good  reason  it  was  apparently  necessary  to 
do  so  for  the  preservation  of  his  own  life  or 
to  protect  hlms^  from  great  bodily  bazm  at 
the  hands  of  the  deceased. 

[2]  We  CMU^er  both  contritions  to  be 
meritorious.  The  instmctim  oomidalned  of 
was  abstract  and  irtiolly  InanHlcftbl*  to  tbe 
fitcts  established  by  the  erldoaoe.  Obriously. 
under  the  testimony,  the  defendant  had  no 
<^portnni^  to  retreat.  It  is  too  wdl  settled 
to  Justify  lengQiy  dlscuadrai  that,  where  rfr- 
treat  txam  an  assault  Is  ImposBlble  wlttunit 
increasing  the  peril  of  the  one  assaulted,  he 
may  stand  his  jgroimd;  that  la  to  say.  whoe 
an  assault  is  so  fleros  and  imndneat  that  the 
person  aanulted  honestly  b^ves  and  has 
good  reason  to  believe  that  he  cannot  retreat 
without  manifestly  Increasing  the  danger  to 
himself,  be  is  not  required  to  retreat^  and,  if 
in  standing  his  ground  and  defesidlng  M'nTOif 
he  kills  his  assailant,  htt  is  Justified.  The  in- 
struction therefore  that  the  defendant  was 
reonired  to  retreat  if  he  could  do  so  without 
Increasing  the  baaard  to  himself  was  emaie- 
ons,  misleading,  and  confusing. 

In  SUte  T.  PhllllpB.  oe  Wash.  2B3;  100  Pac. 
1M7,  Judge  Bndkla  aald: 


"The  party  first  assaulted,  whether  the  ap* 
pellant  or  the  deceased,  was  clearly  acting  in 
self-defense.  There  was  neither  time  nor  room 
for  retreat  or  warning,  and  an  instruction  upon 
that  question  could  only  tend  to  mislead  or  con- 
fuse the  jury.  It  is  said  that  this  instruction 
was  copied  almost  literally  from  an  instraction 
approved  by  this  court  in  State  v.  Sto(^hamm«r, 
34  Wash.  262,  75  Paa  810.  This  is  true,  but 
an  instruction  which  is  correct  in  the  abstract 
or  correct  as  applied  to  one  state  of  facts,  may 
be  very  misleading  when  ajvlied  to  another  and 
different  state  of  facts.  When  the  court  instruct- 
ed the  jury  that  a  person  againet  whom  a  mur- 
derous, felonious  assault  is  committed  with  a 
deadly  weapon  must  retreat  or  give  warning  be- 
fore taking  the  life  of  bis  assuluit  in  sdf -de- 
fense, it  imposed  up<m  him  a  burden  which  the 
law  does  not  sanction,  and  the  fact  that  the  in- 
struction was  qualified  by  the  proviso  If  he  has 
time  to  retreat  or  give  such  warning  does  not 
necessarily  render  l£e  instruction  harmless.  In 
other  words,  lnstroetl<nis  corerii^  every  poed- 
ble  ^hase  of  the  law  of  self-defniBe  should  not 
he  ^ven  in  any  case  unless  called  tos  by  the 
testimony,  as  anstract  rules  of  law  not  applica- 
ble to  the  ftcts  of  a  given  case  are  sometimes  as 
misloading  as  incorrect  rules.  So  mndi  of  the 
law  of  B^-def ease  as  is  applicable  to  the  facts 
before  the  court  should  be  given  in  plain  and 
concise  language,  but  rules  of  law  applicable  to 
other  end  different  facts  should  be  withheld  from 
the  Jury." 

To  Instruct  a  Jury  that,  where  the  assail- 
ant Is  approaching  the  accused  with  a  pistol 
pointed  directly  at  blm  and  threatening  to 
take  his  life,  and  the  parties  at  the  time  are 
only  16  or  20  feet  apart,  the  accused  must 
retreat  to  the  wall  if  he  can  do  so  without 
increasing  the  danger  to  himself,  is  submit- 
ting to  the  Jury  an  Impossible  issue  and  im- 
posing upon  the  accused  a  burden  which  the 
law  never  Intended  toat  he  should  bear.  Up- 
on the  other  hand,  the  ancient  doctrine  of 
the  common  law  that  tbe  right  of  self-defense 
did  not  arise  until  every  effort  to  escape  had 
been  resorted  to,  even  to  the  point  of  retreat- 
ing until  an  impassable  barrier  was  reached, 
has  been  supplanted  in  many  of  the  Ameri- 
can states,  including  the  state  of  Washington, 
by  tbe  more  reasonable  doctrine  and  the  one 
more  in  keeping  with  the  dictates  of  human 
nature  to  the  effect  that,  when  one  is  feloni- 
ously assaulted  In  a  place  where  he  has  the 
right  to  be  and  Is  placed  in  danger,  either 
real  or  ai^r^t,  of  losing  his  life  or  of 
sufCerlng  great  bodily  harm  at  the  hands  of 
bis  assailant,  he  Is  not  required  to  retreat 
or  to  endeavor  to  escape,  but  may  stand  bis 
ground  and  r^>^  force  with  forc^  even  to 
taking  the  life  o£  bis  assailant  if  necessary 
or  in  good  reason  am>araitly  necessary  for 
the  preservation  of  his  own  Ufe  or  to  probeet 
himself  from  great  bodily  harm.  State 
Gushing*  14  Wash.  527,  45  Pac  145,  63  Am. 
St  Bepu  888;  State  v.  Carter,  15  Wash.  121« 
45  Pac;  745 ;  State  t.  McCann,  16  Wash.  248^ 
47  Pac.  44S,  49  Pac  216;  State  t.  PbllUpa, 
supra;  State  t.  Bowlnkelman.  66  Wash.  39^ 
UO  Pac  824 ;  State  Gardner,  96  Minn.  818* 
104  N.  W.  971,  2  U  B.  A.  (N.  S.)  49l 

[3]  Tb&t  the  defendant  had  tlie  ri^  undw 
tibe  law  to  go  to  tbe  defense  of  Idllian  Ab- 
bott, If  she  was  being  feloniously  assaulted. 
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and  to  do  sadi  thlnes  for  ber  protection  aa 
she  might  have  done  for  herself  had  she 
been  able,  tben  can  be  no  aerlons  qneatlon. 
Section  2406,  Rem.  ft  Bal.  Code,  provides: 

"Homicide  is  also  justifiable  when  committed 
*  *  *  in  the  lawful  defenae  of  the  Blayer,  or 
hia  or  her  huEd>aiid,  wife,  parent,  child,  brother 
or  sister,  or  of  ai^  other  person  in  his  presence 
or  company,  when  there  is  reasonable  ground  to 
appreb^d  a  deeiKti  on  the  part  of  the  person 
fuam  to  commit  a  felooy  or  to  do  aome  great  pet^ 
sonal  injury  to  the  slayer  or  to  any  such  per- 
son, and  there  is  imminmt  dangw  of  such  desisn 
being  accomplished." 

This  is  but  the  statutory  declaration  of  the 
common  law.  In  Mlcble  on  Homldde,  roL  1, 
I  122,  the  rule  is  stated  in  this  language: 

"One  may  kill  to  protect  another  from  death 
or  serious  bodily  injury,  real  or  apparrat,  and 
may  be  justified.  The  same  drcumstance  that 
will  justify  or  excuse  the  homicide  where  the  as- 
sault is  upon  one's  self  will  also  excuse  or  jus- 
tify the  slayer  if  the  killing  is  done  in  defense 
of  such  person's  husband,  wife,  parent,  child, 
brother,  rister,  nephew,  master,  servant,  guard- 
fan,  or  ward,  or  of  a  stranger  wbere  an  unlawful 
and  violent  attack  is  made  upon  him." 

See,  also.  State  v.  Tribett  74  Wash.  125. 
132  Pac.  875 ;  State  v.  Hennessy,  29  Nev.  320, 
00  Pac.  221,  LS  Ann.  Gas.  1122 ;  21  Cyc.  82a 

[4,  5]  If  the  def^dant  at  the  time  he  shot 
and  wounded  Eldward  Kramer,  Sr.,  was  act- 
ing In  the  reasonable  and  necessary  defense 
of  Lillian  Abbott,  the  deceased,  John  Kra- 
mer, had  no  right  to  go  to  the  defense  of  his 
aon.  In  State  v.  Tribett,  supra,  the  trial 
court  instructed  the  Jury  as  follows: 

"The  same  condition  which  will  authorize  a 
man  to  act  in  defense  of  himself  will  authorize 
him  to  act  in  defense  of  his  son.  If  the  father, 
seeing  his  son  assaulted  or  menaced  with  great 
danger  to  life,  under  circumstances  such  as  are 
calculated  to  create  in  the  mind  of  the  father  a 
weU-grounded  belief  that  the  son  is  in  danger 
of  some  great  personal  injury,  then  such  father, 
if  he  actually  and  in  good  faith  believes  the  life 
of  such  son  to  be  in  dancer,  has  the  right  to 
use  such  force  aa  may  at  the  time  under  all  the 
circumstances  reasonably  se^  necessary  to  pre- 
vent the  threatened  danger  to  bis  son." 

In  commenting  upon  this  instruction  Judge 
Gose  said: 

'Tnds  instruction  should  have  been  qualified  by 
an  instruction  that,  if  the  son  was  himself  the 
aggressor,  then  the  right  of  the  father  to  act  in 
his  defense  remained  in  abeyance  until  the  son 
had  in  good  faith  attempted  to  withdraw  from 
the  connict  which  he  had  brought  on.  Tliis 
qualification  springs  from  the  principle  that  one 
who  is  himself  the  aggressor  may  not  invoke 
the  law  of  self-defense  until  he  has  in  good  faith 
attempted  to  withdraw  from  the  comlut,  and 
one  who  goes  to  the  defense  of  another  stands  in 
the  shoes  of  him  he  seeks  to  defend." 

Consequently,  If  Edward  Kramer,  Sr.,  was 
'  making  a  felonious  assault  on  Lillian  Abbott, 
and  the  defendant  was  acting  in  her  defense, 
the  deceased  did  not  have  the  right  to  ad- 
vance upon  him  with  a  pistol  pointed  at  him. 
Bnt  the  defendant  had  the  right  under  those 
conditions  to  act  In  his  own  defense,  and  In 
doing  so  he  was  not  required  to  retreat,  but 
had  the  right  to  stand  his  ground  and  repel 
force  with  force  even  to  the  taking  of  life. 
If,  In  the  light  of  the  attending  drcumstanc- 
ee,  this  was  apparently  necessary  to  save  his 


own  lifto  or  to  protect  hlmsdf  from  great 
bodily  harm  at  the  hands  of  the  deceased. 
The  court  ahonld  have  so  instructed  the  Jury. 

It  1b  also  assigned  that  the  court  erred  in 
giving  the  following  instruction: 

"The  defendant  contends  that  the  killing  of 
John  Kramer  was  excusable  and  justifiable  be- 
cause done  in  self-defense.  The  essential  ele- 
ments of  self-defense  are  these:  Kirst,  the  de- 
fendant must  be  free  from  fault,  that  is,  he  must 
not  say  or  do  anything  for  the  purpose  of  pro- 
voking a  difficulty,  nor  must  he -be  disreganiful 
of  the  consequence  in  this  respect  of  any  wrong- 
ful word  or  act;  second,  there  must  be  a  pres- 
ent impending  peril  to  life  or  of  great  bodily 
harm  dther  real  or  apparent  as  to  create  the 
bona  fide  belief  of  an  existing  necessity;  third, 
there  must  be  no  convenient  or  reasonable  mode 
of  escape  by  retreat  or  declining  the  combat" 

Ttie  third  element  In  this  instruction 
should  not  have  been  included  in  the  charge 
to  the  jury  for  the  reasons  already  pointed 

out. 

[6]  At  the  trial  the  defendant  called  as  a 
witness  in  his  behalf  Edward  Kramer,  Jr., 
and  he  was  asked  the  following  questions 
and  made  the  following  answers: 

"Q.  Do  you  know  when  your  father  left  the 
house?  A.  Yes,  sir.  Q.  Do  you  know  what  he 
said  when  he  left?  A.  He  said  he  would  go  home 
and  get  the  old  man  and  clean  out  the  whole 
God  damn  bunch." 

Conns^  for  the  state  moved  that  this  tes- 
timony be  stricken.  The  motion  was  grant- 
ed, and  the  jury  was  Instructed  to  disregard 
the  evidence,  and  not  to  consider  it  for  any 
purpose.  This  ruling  Is  ■  assigned  as  error. 
The  question,  "Do  you  know  when  your  fa- 
ther left  the  house?"  referred  to  Edward 
Kramer,  Sr.'s,  leaving  after  he  had  been 
told  by  Mat  Kramer  that  he  must  conduct 
himself  properly  or  leave.  As  we  have  al- 
ready said,  the  record  dlsclosee  that  within 
a  very  few  minutes  after  Edward  Kramer, 
Sr.,  left  the  Peter  Kramer  home,  be  and  his 
father  appeared  at  the  yard  gate  leading  to 
the  house.  At  this  time  they  were  both 
armed,  were  calling  members  of  the  party 
vile  names,  and  were  making  violent  threats 
against  them,  ^e  threat  of  Edward  Kramer 
to  go  get  the  old  man  and  clean  out  the 
whole  bunch  was  to  this  extent  executed. 
The  previous  threat,  accompanied  by  the  suh- 
sequent  conduct  of  the  parties  in  carrying  'It 
out,  reasonably  warranted  the  inference  that 
Edward  Kramer,  Sr.,  and  John  Kramer  were 
acting  in  concert  In  the  execution  of  an  un- 
lawful purpose.  In  which  event  the  act  or 
declaration  of  either  In  furtherance  of  the 
unlawful  enterprise  was  the  act  or  declara- 
tion of  the  other,  and  this  Is  so  whether  the 
net  or  declaration  was  done  or  made  pr4or  to 
the  time  that  John  Kramer  became  a  party 
to  the  unlawful  undertaking  or  not.  The 
evidence  was  competent  as  tending  to  show 
that  John  Kramer  was  the  aggressor  In  the 
Immediate  difficulty  in  which  he  lost  his 
life.  It  would  tend  strongly  to  corroborate 
the  defendant's  version  of  the  transaction 
that  Jcim  Kramer  was  the  attacking  party, 
and  was  advancing  upon  the  defendant  with 
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bis  pistol  pointed  at  falm  at  the  time  the 
second  shot  was  fired.  If  the  threat  was 
made  in  the  hearing  of  the  defendant  or  was 
communicated  to  him  prior  to  the  shooting, 
It  was  competent  as  tending  to  shed  light 
upon  the  questicm  of  whether  the  def^dant 
believed  and  had  reasonable  ground  to  be- 
lieve that  he  was  In  imminent  danger  of  los- 
ing his  life  or  suffering  great  bodUy  harm 
at  the  hands  of  John  Kramer  at  the  time 
the  defendant  shot  and  killed  falm.  And  it 
was  also  competent  as  casting  light  up<Hi  the 
question  of  whether  the  defendant  had  rea- 
Btmable  ground  to  believe  and  in  good  faith 
did  believe  that  Ldlllan  Abbott  was  in  dan- 
ger of  losing  her  life  or  of  suffering  great 
bodily  harm  at  the  bands  of  Edward  Kramer, 
Sr.,  when  he  went  to  her  defense,  she  being 
one  of  the  members  of  the  part?  against 
which  the  threat  was  made.  The  threat, 
having  been  made  by  Edward  Kramer,  and 
executed  as  It  was  by  him  and  John  Kramer, 
was  an  important  circumstance,  and  should 
have  been  permitted  to  go  to  the  Jury,  In 
connection -with  all  the  other  facts  and  cir- 
cumstances shown  by  the  evidence,  for  the 
purpose  of  enabling  the  Jury  to  place  Itself 
in  the  position  of  the  defendant  at  the  time 
of  tbe  shooting,  and  from  his  vlmvpoint  de- 
termine the  reasonableness  of  his  conduct. 

[7]  Tt  is  next  assigned  that  the  court  erred 
in  holding  that  counsel  for  defendant  was 
not  entitled  to  state  to  the  Jury  tliat  a  dif- 
ficulty had  occurred  between  Edward  Kramer, 
Sr.,  and  the  defendant  about  four  years  pri- 
or to  the  shooting,  and  that  on  account  of 
this  trouble  Edward  Kramer,  Sr.,  had  a 
hostile  feeling  toward  the  defendant,  and  also 
tliat  the  court  erred  in  refusing  to  admit  evi- 
dence to  this  effect  This  contention  Is 
without  merit  The  defendant  was  not  diarg- 
ed  with  having  killed  or  injured  Edward 
Kramer,  Sr.  Nor  did  he  claim  that  he  shot 
Edward  Kramer,  Sr.,  In  defuse  of  himself. 
Ab  we  have  already  stated,  the  defendant's 
theory  was  that  at  the  time  he  shot  Edward 
Kramer,  Sr.,  be  was  acting  in  the  defraise 
of  Lillian  Abbott.  Consequently  the  hostile 
feeUng  of  Edward  Kramer,  Sr.,  toward  the 
defendant  personally  was  wholly  iromaterlal. 

Upon  the  retrial  of  the  cause  the  court  by 
appropriate  Instruction  should  submit  to  the 
jury  the  defendant's  theory  of  the  case,  viz. 
that  at  the  time  he  shot  Edward  Kramer, 
Sr.,  he  was  acting  In  the  reasonable  and 
necessary  defense  of  Lillian  Abbott,  and  that 
the  deceased,  John  Kramer,  did  not  have  the 
right  to  go  to  the  defense  of  his  son  Edward 
Kramer,  Sr.,  but  that  his  rights  In  this  re- 
spect were  measured  by  the  rights  of  the 
son;  that  the  deceased  at  the  time  the  de- 
fendant shot  and  killed  him  was  making  a 
felonious  assault  npon  the  defendant  and 
consequently  the  defendant  was  not  requir- 
ed to  retreat,  but  had  the  right  to  stand  his 
ground  and  repel  force  with  force  even  to 
taking  the  life  of  Ms  assailant.  If  In  the 


light  of  the  attending  circumstances  and  sur- 
roundings he  had  reasonable  ground  to  be- 
lieve, and  in  good  faith  did  believe,  that  lie 
was  then  and  tiiere  In  danger  of  losing  his 
life  or  of  suffering  great  bodily  barm  at  the 
hands  of  the  deceased.  There  la  evidence 
In  the  record  more  or  less  circumstantial  and 
n^ative  in  character  which  militates  against 
the  defendant's  version  of  the  unfortunate 
occurrence,  but  nevertheless  he  is  entitled  to 
have  his  theory  of  the  case  submitted  to  the 
Jury,  there  being  abundant  evidence  in  sup- 
port of  It 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 

ELLIS,  a  J.,  and  UOBBIS.  MAIN,  and 
OHAOWICK,  JJn  concur. 


McMULLEX  ft  00.  v.  CBOET. 
GANDLBR  et  nx.  v.  OOUU)  LUMBBB  CO. 
•t  aL 

(No.  13320.) 

(Supreme  Court  of  Washington.   May  12.  1917.) 

1.  REcoans  «=»t)(l)— Tobbens  Ststim— Fn.- 

INO  LtEMS. 
The  efEect  of  the  Torrena  Act  (Rem.  Code 
1915,  U  HiiOl,  8S41,  8863,  S874,  8875)  is  to 
require  all  liens  affecting  real  estate  registered 
under  the  act  to  t>e  recorded  or  filed  and  enter- 
ed with  the  registrar  of  titles,  within  time  re- 
quired under  existing  laws,  and  the  act  neither 
amends  nor  repeals  ue  statute  relating  to  liens. 

2.  MecuANics'  LiBNs  «=>131— jE'iUNa  or  No- 
tice—ErsEcx  OF  TOBBENS  ACI. 

Rem.  Code  1915,  S  1134,  provMhig  that  me- 
chanics' liens  are  unenforceame^  unices  claim  be 
filed  with  county  auditor  within  90  days  from 
the  date  of  the  cessation  of  performance  of  la- 
bor or  of  furnishing  materials,  when  construed 
with  the  Torrens  Act  requires  such  claim  to  be 
filed  with  the  registrar  within  the  90-day  period. 

[Ed.  Note.— For  other  cases,  see  Uedianica^ 
Liens,  Cent  Dig.  |  1S4.] 

3.  MBCHANICa'  LiBNB  «»158— AUENOHENT  OF 

Notice  Afteb  Exfibation  ovFiunq  Pb- 

BIOD. 

A  mechanic's  lien  notice  may  he  amended 
after  expiration  of  the  tiling  period,  in  view  of 
Rem.  Code  1915,  I  1147.  providing  that  the 
lien  statute  shall  be  liberally  construed,  and 
section  1134,  allowing  amendment  by  order  of 
court  in  the  same  manner  as  pleadings  are 
amended;  but  where  notice  is  filed  after  expira- 
tion of  time  ameudmimt  cannot  make  it  valid, 
the  right  to  such  amendment  aMtlying  only  to 
defects  which  do  not  go  to  the  aubatanee  of  Utt 
Uea. 

[Ed.  Note.— For  odier  eases,  see  Mechanics^ 
Uens,  Cent  Dig.  H  275-278.] 

4.  Mechanics'  Liens  «=»1SS— Tiub  fob  Fu.- 
ilNG  Notice— Statute  of  Liuitation. 

Rem.  Code  1915,  f  1134,  providing  that  me- 
chanics' liens  shall  he  unenforceable,  uoleaa 
notice  Is  filed  within  90  days,  is  a  statute  of 
limitation,  and  where  it  shows  a  want  of  socii 
filing,  the  lien  being  absiduUliy  void,  the  peti- 
tion cannot  be  amended. 

[Ed.  Note.— For  other  caaes,  see  Uedianics' 
Liens,  Cent.  Dig.  i|  276-27&] 

5.  Mechanics*  Liens  «=>131— Filinq  op  No- 
tice—Tobrenb  Ststem. 

The  fact  that  a  mechanic's  lien  was  filed  in 
the  office  of  auditor  under  the  old  system  of  re^ 
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Htntkn  of  land  titks.  who  ia  also  regigtrar 
under  Torrena  sjstem,  did  not  relieve  lien  claim- 
ant frtHn  filinir  it  in  the  r^istrar's  office  as 
reqaired  by  toe  Torrens  Bjatem  (Rem.  Godo 
lOlA,  S  8874),  since  tba  two  Bystemb  are  inde- 
p«iideiu,  and  nnce  it  was  the  duty  of  the  lien 
diumant  to  know  under  which  aystem  the  real 
estate  upon  which  he  sought  a  Hen  was  register- 
ed or  recorded. 

{Sid.  Note.— Fot  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  184.] 

Holcomb,  Porker,  and  Morris,  JJ.,  dissenting. 

En  Banc.  i4>pe^  from  Superior  Court, 
King  County ;  Boyd  J.  Tollman,  Judge. 

AetloD  to  foredoae  metdianic's  lien  by  Me- 
Hullen  it  Co.  against  W.  A.  Croft,  Gould 
Lumber  Company,  and  others.  Decree  fw 
l^alntlff,  and  defendants  Qandlw  appeaL 
Affirmed  In  dqnrtment  (see  169  Pa&  875), 
and  opon  rehearing  befMo  whole  court, 
lu^mrat  reversed. 

C.  H.  Winders,  William  E.  Froude,  Hlg- 
glns  &  Hughes,  and  Hyman  Zettler,  all  of 
Seattie,  for  appellants.  J.  P.  Wall,  Jay  C. 
Allen.  Edward  Von  Tobel.  and  Philip  Tla- 
dall,  all  of  Seattle,  for  respondent 

MOUNT,  J.  This  case  was  originally 
beard  and  decided  Id  department  2.  After 
the  depertmenta,!  opinion  was  died,  which 
may  be  found  in  92  Wash.  411,  1C9  Pac.  375, 
a  petition  for  a  rehearing  was  granted,  and 
the  case  was  heard  by  the  whole  court  The 
facts  are  stated  in  the  departmental  opin- 
ion, and  need  not  be  restated  here. 

The  principal  qnestion,  as  stated  in  that 
opinion.  Is  this:  Where  the  title  to  real  es- 
tate is  registered  under  the  Torrens  Act 
must  a  lien  claimant  register  his  Hen  under 
tliat  system  within  90  days?  It  Is  conceded 
that  the  resirandents,  who  are  Hen  claim- 
ants, failed  to  register  their  notices  of  lien 
within  the  90-day  period.  Instead  they  filed 
their  lien  claims  with  the  county  auditor 
under  the  old  recording  statute. 

[1]  Since  the  passage  of  the  act,  known  as 
the  Torrens  Act  (Laws  1907,  p.  893),  there 
have  been,  in  this  state,  two  independent 
systems  of  recording  land  titles;  one  under 
the  old  recording  act,  and  the  other  under 
the  Torrens  Act  which  provides: 

"All  dealing  with  the  land  or  any  estate  or 
interest  tbereu  after  the  same  has  been  brought 
under  tliis  diapter,  and  all  liens,  bieumbrances, 
and  charges  upcm  the  same  shaU  be  made  only 
sutdeet  to  the  terms  of  this  chapter."  Bem. 
Code,  i  8841. 

That  act  further  provldea,  In  ao  far  as  It 
rdates  to  this  case,  as  follows: 

"Every  *  ♦  •  lien  •  ♦  •  which  would, 
under  existing  law,  if  lecoeAed,  filed  or  entered 
in  the  office  of  the  oounty  clerk,  and  rauDty  aa- 
ditM,  of  the  county  in  which  the  real  estate 
is  situate,  affect  the  said  real  estate  to  which 
it  relates,  if  the  title  thereto  wore  not  re^stered. 
shall,  if  recorded,  filed  or  entered  In  the  office  of 
the  registrar  of  titles  in  the  county  wluse  tlie 
real  estate  to  which  such  Instrument  relates 
is  situate,  affect  in  like  manner  the  title  thereto 
if  registered.    •    •   • "   Id.  |  8853. 

"In  every  case  where  writing  of  any  descrip- 
tion  *   *   *   is  repaired  by  law  to  be  filed  or 


recorded  in  order  to  create  or  preserre  any 
lien,  right  or  attadmient  up<m  nnregisterea 
land,  such  writing  or  copy,  when  Intended  to 
affect  registered  land,  in  ueu  of  recotding,  shall 
be  filed  and  registered  in  the  office  of  the  reg- 
istrar of  titles,  in  the  county  in  which  tiie  land 
lies,  and,  in  addition  to  any  particulars  requir- 
ed in  such  papers,  for  the  filing  or  recording, 
shall  also  contain  a  reference  to  the  number 
of  the  certificate  of  title  of  the  land  to  be  af- 
fected.  •   *   •     Id.  1 8874. 

"All  certificates,  writing  or  other  instramrats, 
permitted  or  required  by  law,  to  be  filed  or  re- 
corded, to  give  effect  to  the  enforcement  coa- 
,tinuance,  r^uction,  discharee  or  dissolution  of 
attachments,  liens  or  other  rights  upon  register- 
ed land,  or  to  give  notice  of  such  enforcement 
continuance,  reduction,  diBcharge  or  disst^ation, 
shall  in  the  case  of  like  attachments,  liens  or 
other  rights  upon  rccistered  land,  be  filed  with 
the  registrar  of  tlfles,  and  retietered  In  t^e  reg- 
ister of  titles,  in  lien  filing  or  rcMttding?* 
Id.  Y  8876. 

"The  title  or  interest  certified  shall  be  subject 
only  to  such  estates,  mortgages,  liens  and 
diarges  as  are  so  noted,  except  as  herein  j/ro- 
vidtKL"   Id.  {  8807. 

The  ^ect  of  these  provlslona  of  the  Tor- 
reaa  A«t  Is  to  require  llena  affecdng  real 
estate,  registered  under  it,  to  be  recorded, 
or  to  be  filed  and  entered  with  the  r^lstrar 
of  titles,  within  the  time  required  under  ex- 
isting laws.  The  statute  relating  to  liens 
is  neither  amended  nor  repealed  by  the  Tor- 
rens Act  It  simply  recognizes  the  lira  laws, 
and  prorldes  that,  where  liens  are  soni^t  to 
be  enforced  against  titles  registered  under 
the  Torrens  Act,  sacb  liens  must  be  filed  for 
registration  with  the  registrar. 

[2]  Section  1134,  Bem.  Code,  relating  to 

liens,  provides: 

"No  lien  created  by  this  duster  AaU  exist 
and  no  action  to  enforce  the  same  shall  be 
maintained,  unleas  within  ninety  days  from  the 
date  of  the  cessation  of  the  performance  <^  such 
labor  or  of  the  furnishing  of  such  materiais,  a 
claim  for  such  lien  shall  be  filed  for  record  as 
hereinafter  provided.  In  flie  office  of  the  county 
auditor.    •  • 

When  these  statutes  are  construed  with 
reference  to  each  other.  It  seems  plain  that 
a  lien,  to  become  effective  and  enforceable 
against  lands  registered  tmder  the  Torrens 
system,  must  be  filed  In  the  ofl3ce  of  the  reg- 
istrar within  the  90-day  period.  We  have 
held  that,  where  a  lien  notice  was  not  filed 
within  the  90-day  period  from  the  date  of' 
the  cessation  of  labor,  or  the  furnishing  of 
materials,  such  lien  was  not  enforceable  as  a 
lien.  Brown  v.  Trimble,  48  Wash.  270,  93 
Pac.  817 ;  Heal  v.  EJvans  Greek  Coal  &  Coke 
Co.,  71  Wash.  225,  128  Pac.  211;  Seattle 
Lumber  Co.  v.  Sweeney,  33  Wash.  691,  74 
Pac.  1001.  And  the  general  rule  Is  that  the 
failure  to  file  the  notice,  claim,  or  statement, 
within  the  time  limited  by  statute,  defeats 
the  lien.   27  Cyc.  150. 

[I]  We  have,  in  a  number  of  cases,  held 
that  a  lien  notice  may  be  amended  after  the 
time  has  expired  when  it  may  be  filed.  Such 
holdings  'have  been  based  npon  section  1147, 
Rem.  Code,  to  the  effect  that  the  provisions 
of  the  lien  statute  shall  be  liberally  con- 
strued with  a  view  to  effect  their  objects; 
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and  npon  section  1134,  to  tbe  effect  tbat  a 

claim  of  Uen  may  be  amended  In  case  of 
action  brought  to  foreclose  the  same,  by  or- 
der of  the  court,  as  pleadings  may  be,  In  so 
far  as  the  Interests  of  third  parties  shall  not 
be  affected  by  such  amendment.  In  Stetson 
&  Post  Lumber  Go.  t.  Sloane  Co.,  61  Wash. 
180,  112  Fac.  248,  where  a  Uen  notice  failed 
to  refer  to  a  leasehold  estate.  It  was  held 
that  the  lienor  might  be  permitted  to  cure 
this  omission  by  amendment,  and,  to  the 
case  of  Malfa  v.  Crisp,  52  Wash.  509,  100 
Pac.  1012,  we  held  that  a  lien  notice  filed  In 
time  against  lot  22,  of  block  8,  might  be 
amended  so  as  to  include  lot  21,  of  the  same 
bV>ck,  but  we  have  never  held  that  a  Uen 
notice  filed  after  the  expiration  of  the  90 
days  could  he  so  amended  as  to  make  It  a 
valid  lien  notice. 

[4]  The  statute  Is  a  statute  of  Umltatlon, 
and  when  it  says  "no  lien  created  by  this 
chapter  shall  exist,  and  no  action  to  enforce 
the  same  shall  be  maintained,  uDless  within 
90  days  from  the  date  of  the  cessation  of  the 
performance  of  such  labor  or  of  the  furnish- 
ing of  such  materials,  a  claim  for  such  Uen 
shall  be  filed  for  record,"  this,  of  course, 
means  that,,  if  a  claim  Is  not  filed  within  the 
time,  there  is  no  Uen.  The  statutes  operate 
as  a  Umltatlon  upon  the  right  of  Uen.  While 
the  statutes  provide  that  Uen  noticed  may  be 
amended,  as  pleadings  may  be  amended, 
they  do  not  mean  tbat  a  Uen  notice  which 
is  void  because  filed  too  late  may  be  eo 
amended  as  to  make  It  valid.  A  pleading 
which  shows  upon  its  face  that  an  action  is 
barred  by  the  statute  of  limitations  may  not 
be  amended.  The  statutes  simply  mean  that 
defects  which  do  not  go  to  the  substance  of 
the  Uen  may  be  amended,  as  pleadings  may 
be  amended,  but  this  does  not  mean  that  a 
Told  notice  of  hm  may  be  filed  out  of  time, 
and  thus  be  amended  w  as  to  make  a  valid 
lien. 

[5]  It  is  arg-ied  by  the  respondents  that 
the  notice  of  lien  having  been  filed  in  the 
office  of  the  auditor,  whe  is  also  the  regis- 
trar, under  the  Torrens  system,  would  reUeve 
the  respondent  from  filing  the  daim  under 
the  Torrens  system.  As  we  have  seen  above, 
the  Torrens  system  Is  an  independent  system 
of  registration  of  real  estate  titles.  Section 
8874,  Rem.  Code,  supra,  provide?  that  a  Uen 
which  affects  the  real  estate  to  whldi  It  re- 
lates shall  be  filed  and  entered  in  the  office 
of  the  registrar.  It  was  plainly  the  duty  of 
the  Uen  tdaimant  to  know  under  which  sys- 
tem the  real  estate,  upon  which  he  sought 
a  Uen,  was  registered  or  recorded.  It  was 
his  duty  to  file  his  claim  of  Uen  in  the  prefer 
office,  and  with  the  proper  officer.  If  he  had 
filed  his  claim  of  Uen  notice  with  some  other 
officer,  under  a  mistake.  It  coulA  not  be  main- 
tained that  this  would  be  an  amendable  de- 
feat, after  the  time  had  gone  b^  within 
whi(^  a  proper  lien  notice  may  be  filed  in  the 
prt^r  office.  The  object  of  the  Torrens 
system  vaa  to  create  an  lndep«ident  system 


of  r^stratlon  of  land  titles,  and  that  all 
liens  relating  to  land  so  registered  should  be 
filed  and  registered  In  tbat  department,  and 
no  other.  As  was  said  in  Brace  v.  Superior 
land  Ca,  65  Wash.  881,  118  Pac.  910,  in  con- 
struing section  8852  of  the  Torrens  Act: 

"The  manifest  aeanliv  of  thia  seedon  is  that 
the  executiwi  of  the  Instrnment,  notwlthstaiid- 

ing  it  has  the  form  of  a  conveyance,  does  no 
more  than  create  a  diarge  enforceable  against 
the  person  of  the  owner,  id  do  manner,  and  for 
no  purpose,  affecting  or  binding  the  land,  unleai, 
and  until,  the  operative  act  of  conveyance  by 
'registration  has  been  performed.  *  •  •  Our 
construction  of  this  secticm  Is  in  keeping  with 
the  obvious  purpose  of  ^e  Torrens  Act  to 
create  an  absolute  presumption  that  the  cer- 
tificate of  registration  in  ute  rogistrar'a  office 
at  all  times  speaks  the  last  word  as  to  the  title, 
thua  doing  away  with  secret  liens  and  hiddoi 

geauities.  This  is  acctHOplisbed  by  the  ^mple 
Ian  of  making  the  act  of  conveyance  and  the 
let  of  notice  by  record  simnltaneous  in  per- 
formance and  effect.  The  Torrens  system 
makes  this  simultaneous  quality  inevitable  by 
making  both  conveyance  and  notice  of  rocctfd 
performable,  and  performable  only,  by  the  one 
act  of  registration,  l^is  Is  the  distinctive 
feature,  the  vital  principle  of  the  Torrens  as- 
tern. It  is  the  very  essence  of  the  plan.  FW 
the  courts  to  refuse  to  recognise  and  enforce  it 
would  be  to  emasculate  the  law  and.  by  con- 
struction, .  make  it  not  the  Torrens  syfltem  of 
land  titles,  but  a  mere  change  in  the  tcxitt  oC 
the  reccnd,  a  mere  modlficatloa  of  recmrding 
act" 

The  respondents  rely  largely  npon  the  case 
of  Malfa  r.  Orlsp,  supra.  In  that  case,  the 
Uen  notice  was  filed  within  time.  It  muitted 
the  description  of  a. lot,  or  described  the 
wrong  lot.  In  a  block.  We  think  that  case  Is 
dlsttognlshable  from  this  in  the  fact  that 
there  the  Uen  notioe  was  filed  in  time,  and 
was  therefore  vaUd  as  a  notice,  while  In  this 
case  the  lien  notice  was  not  filed  until  long 
after  the  expiration  of  the  90-day  period, 
and  was  therefore  void  as  a  notice.  We  are 
of  the  opinion  that  the  Malfa  Case  went  to 
the  limit  of  amendmeait,  and  that  we  should 
not  hold  that  a  Uen  notice  filed  out  of  time 
may  be  amended  In  the  face  of  the  statute. 
We  are  of  the  opinion,  for  these  reasoDS, 
that,  where  the  title  to  real  estate  is  regis- 
tered under  the  Torrens  Act,  a  Uen  claimant 
must  file  his  notice  of  claim  with  the  regis- 
trar, which  notice  shall  contain  a  reference 
to  the  number  of  the  certificate  of  the  land 
affected,  as  required  by  section  8874,  Rem. 
Code,  supra,  and  a  failure  to  file  the  same, 
within  the  90-daj  period,  renders  the  Uen  no- 
tice vold- 

Ths  Judgment  appealed  from  Is  therefore 
TeverseA. 

ELMS,  C.  J.,  and  MAIN,  rULLERTON, 
WEBSTER,  and  CHADWIOK.  JJ.,  concur. 

HOLOOMB,  PARKER,  and  MORRIS,  JJ. 
We  dissent,  and  adhere  to  views  expressed  in 
92  Wash.  411,  159  Pac.  375.  The  Uen  notices 
were  filed  within  the  90-day  period  provided 
by  law  for  filing  notices  of  Uens,  but  were 
not  registered  with  the  registrar  of  titles, 
who  was  also  couutf  andltor^  and  noted  od 
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certlfloate.  The  law  requiring  the  provl- 
relatlBS  to  sndb  Uens  to  be  UberaUr 
■stmed  so  u  to  cffecbute  Ibelr  objects 
s  certainly  not  repealed  by  the  "Xorrens 
w."  This  decLdm  asftnredly  does  so,  and 
.1  result  in  great  Injostloe  m>t  only  In  this 
te  but  In  others  to  labraers  and  matolal- 


SATIONAL  CITY  BANE  t.  SHELTON 
ELEOTBIO  CO.    (No.  13908.) 

(Supreme  Court  of  WashingtcKi.    April  30, 
1917.) 

BiLiA  AND  Notes  ^=>517— Defenbbs— Fob- 
OEBY — Date  op  Insteumekt — Etidbnck, 

In  action  oa  note  of  corporation,  where 
aictiff  produced  evidence  that  at  the  date  of 
iecution  the  parties  signing  were  oflficera  of 
le  corporatimi,  and  that  they  did  sign  on  that 
Eite  in  view  of  Bern.  Code  191&,  S  34CK2,  pn>- 
Lding  that  where  the  instrum^t  or  the  accept- 
nco  or  any  indorsement  Is  dated,  such  date 
aall  be  deemed  prima  facie  to  be  the  true  date, 
:  devolves  on  the  def«idant  to  establish  the 
efenBe  of  forgery  by  alteratKm  of  date  by  evi- 
ence  dear,  cogent,'  and  convincing,  since  no  one 
a  presumed  to  have  perpetrated  a  fraud  or  com- 
mitted a  crime. 

[LOd.  Note. — F(x  other  cases,  see  Bills  and 
■^otes,  Gent.  Dig.  1807-1815.] 

!.  EVIDERCB  «=9272— AOHISSIBIUTT— ADUXS- 
SION&— DeOLAK&TIONS  AOAIlfBT  iNTEUiBT. 
The  rule  as  to  admiswons  or  declarations 

iEflinst  Interest  does  not  applv  as  to  tesUmony 
nt  one  not  a  party  to  a  suit,  out  who  as  a  for- 
mer officer  tA  one  of  the  parties  signed  the  note 
in  suit. 

[Ed.  Note.— For  other  cases^  see  Evidence, 
Cent  Dig.  SI  1105-1107.] 

3.  Witnesses  *=o397  —  lulFEACniNO  Testi- 
MONT— Effect  as  Sobbtantivb  Bvidbkce. 

Testimony  of  a  witness  in  a  former  suit  in- 
troduced for  the  purpose  of  contradicting  or  im- 
peaching him  as  a  witness  In  a  subsequent  ac- 
tion is  not  substantive  evidence  in  the  case  in 
which  he  is  testifying. 

[Ed.  Note.— For  other  caaei^  SM  Witnesses, 
Cent.  Dig.  §|  1286,  1266.] 

4.  Wttnbsses  «B>897  —  IicPBACHmQ  Testi- 
mony—Eftict. 

Id  action  on  note,  where  plaintiff  made 
prima  fade  case  of  dne  execution  on  the  date 
specified  in  the  note,  testimony  impeaching  the 
witness  who  attested  the  correctness  of  the 
date  merely  destroyed  such  witness'  testimony, 
but  did  not  affect  the  prima  fade  case  made  by 
the  specification  of  the  date  in  the  note. 

[Ed.  Note.— For  othet  cases,  see  Witnesses, 
Cent.  EHg.  §g  1265,  1266.] 

5.  Bills  aho  Notes  «=s>497(2)— Holdebs  in 
Due  Coubsb— Gonsidbbation— Bubdbn  or 

Proof. 

Assuming  that  defendant  in  action  on  note 
proved  lact  of  consideration,  plaintiff  then 
merely  had  burden  of  showing  ftiat  it  was  a 
holder  in  due  course  as  against  whom  the  de- 
fense of  lack  of  consideration  cannot  be  urged, 
in  view  of  Rem.  Code  1915,  |  3419,  and  sec- 
tion 3450  as  to  holders  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §f  1676,  1677,  1686,  1687.} 

6.  Bills  and  Notes  ®=>332— Title— Holdeb 
ITS  Due  Coubsb. 

A  noteholder's  right  cannot  be  defeated 
without  proof  of  actual  notice  oE  defect  in  title 
or  had  faith  on  his  part,  and  though  he  may 
have  been  negligent  m  taking  the  paper  end 


omitted  precautions  which  a  prudent  man  would 
have  taken,  his  title  will  prevail,  unless  he 
acted  mala  fide. 

[Ed.  Note.— For  other  Bills  and 

Notes,  Cent  Dig.  Sf  806,  815,  81&] 

7.  Bills  and  Noibb  •»MO-Tmx— Houm 
IN  DUft  Ooubsb. 

Where  an  officer  of  a  corporation  makes  its 
commercial  paper  payable  to  his  own  order, 
signs  It  as  each  officer,  and  transfers  it  in  pay- 
ment of  an  individual  debt,  the  transferee  is  not 
a  bona  fide  purchaser  thereof  without  notice, 
nnce  the  facts  appearing  on  the  face  of  the 
paper  are  sufficient  to  pnt  him  on  inqniry  as 
to  its  ownership. 

[Ed.  Note.— For  other  cases,  see  BiBs  and 
Notes,  Cent  Dig.  SS  825-828,  842-848.] 

8.  Bills  and  Notes  «s3S40~Tixi:»— Holub 
ZH  Due  Coubsb. 

Where  the  president  of  one  corporation 
signed  a  note  in  its  behalf  for  money  borrowed 
from  another  corporation  which  used  his  name 
as  president,  but  of  which  he  was  not  in  fact  a 
m«uber,  and  the  note  was  thereafter  indorsed 
by  him  as  president  of  the  payee  corporation, 
of  which  he  became  a  member  after  severing 
connections  with  the  maker,  the  defense  of  want 
of  consideration  and  mala  fide  does  not  avail 

[Ed.  Note.— For  otlier  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  825-828,  842-848.1 

9.  Bills  and  Notes  <&=:}340— Title— Holdeb 
IN  Due  Coubse. 

One  who  takes  the  negotiable  note  of  a  cor- 
poration tram  its  president,  as  collateral  secu- 
rity for  a  loan  to  him  or  to  a  firm  to  whidi 
he  belongs,  is  not  precluded  frmn  claiming  as  a 
hrfder  in  due  course  by  reason  of  the  fact  that 
the  note  was  signed  the  president,  where 
it  was  payable  to  a  third  person  and  indorsed 
by  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  825-828,  842-S48.] 

10.  Bills  and  iJorea  ^9444— Action— Pbbs- 
entation  to'Receiveb  of  Makeb. 

It  is  no  defense  to  action  on  note  that  it 
was  not  presented  to  the  receiver  of  maker, 
where  the  maker  did  not  make  a  voluntary  as- 
signmmt  (tf  all  its  property  for  the  benefit  of 
creditors,  so  that  Bern.  Code  1916,  S  1100,  stat- 
ing when  the  ssngnor  shall  be  discharged,  does 
not  apply. 

[Ed.  Note.— For  other  cases,  see  BIUs  and 
Notes,  Cent  Dig.  K  1287-1293.1 

Departm^t  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  R.  Mitchell, 
Judge. 

Action  by  the  National  City  Bank  agalDst 
the  Shelton  Electric  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed, with  directions. 

Halveretadt  &  Clarke,  of  Seattle,  for  m>- 
pellant.  Frank  C.  Owings  and  Thomas  L. 
O'Leaiy,  both  of  Olympia,  for  respondent 

WEBSTER,  J.  The  complaint  In  this  case 
states  two  causes  of  acUon,  the  basis  of  each 
being  a  promissory  note.  The  two  notes  are 
dated  February  28,  1912,  and  March  7, 1912, 
and  are  In  the  amounts  of  f400  and  fl6Q, 
respectively.  Each  Is  i^ned:  "The  Shelton 
Electric  Company,  by  Joo.  B.  Wlckstrom, 
Frest  Attest:  Chas.  Ik  Shotts,  Secy."— 4ind 
Is  payable  "to  the  order  of  Joseph  B.  Wlck- 
strom Company  at  any  bank  or  trust  com- 
pany, on  demand,  two  years  after  date." 


43Far  otber  cases  see  same  topic  and  KB7-NUMBEB  In  ail  Key-Numbered  DIgesta  and  IndexM 
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The  notes  were  Indorsed:  "Joseph  Bl  Wlck- 
strom  Co.,  by  W.  J.  Wickstrom,  Pres.  and 
Treaa.  Jas.  E.  Wickstrom,  Secy."  The  notes 
are  identical  excepting  as  to  their  dates  and 
amounts.  Plaintiff  allied  that  on  or  about 
February  16,  1914,  It  loaned  the  sum  of  ?500 
to  the  Joseph  B.  Wickstrom  Company,  for 
which  that  company  executed  its  promissory 
note  in  that  amount  payable  to  the  order  of 
the  plaintiff  upon  demand,  and  to  secure  the 
payment  thereof  pledged  as  collateral  the 
two  notes  which  are  the  basis  of  this  action. 
Upon  the  maturity  of  the  notes  they  were 
protested  for  nonpayment,  and  this  action 
was  instituted  against  the  defradant  com- 
pany as  the  maker  thereof.  Defendant  Inter- 
posed a  general  denial,  and  affirmatlTcly 
pleaded  three  defeases,  to  the  ^ect:  (1) 
That  the  notes  were  forgeries,  in  that  they 
do  not  bear  the  true  dates  of  their  execution, 
and  at  the  time  they  were  actually  executed 
the  persons  purporting  to  sign  them  as  such 
were  not  officers  of  the  defendant  company ; 
(2)  that  the  notes  were  without  considera- 
tion; (S)  that  the  defendant  company  went 
through  a  receivership  proceeding  subsequent 
to  the  dates  borne  by  the  notes;  and  that  no 
claim  based  up<Hi  the  notes  was  made  to  the 
receiver  by  any  one  claiming  to  own  the 
same.  For  reply  plaintiff  denied  the  affirm- 
ative all^ations  of  the  answer  and  alleged 
that  it  was  a  holder  of  the  notes  in  due 
course,  having  acquired  the  same  prior  to 
their  maturity  for  value  and  in  good  faith. 
Upon  the  Issues  thus  framed  the  cause  was 
tried  to  the  court  without  a  Jury,  resulting 
In  a  Judgment  in  favor  of  d^endant,  from 
which  plaintiff  appeals. 

[1]  We  will  first  notice  the  affirmative  de- 
fense of  forgery.  At  the  trial  plaintiff  of- 
fered evidence  to  the  effect  that  at  the  time 
the  notes  bear  date  Joseph  E.  Wickstrom 
was  president  and  Charles  L.  Shotts  was  sec- 
retary of  the  defendant  company,  and  that 
these  officers  were  authorized  to  conduct  all 
of  the  business  and  affairs  of  that  company. 
It  also  proved  the  genuineness  of  the  signa- 
tures of  Wickstrom  and  Shotts  as  president 
and  secretary,  respectively,  of  the  company, 
and,  in  anticipation  of  the  defense  that  the 
notes  were  not  executed  upon  the  dates  they 
bear,  undertook  to  prove  by  Joseph  E.  Wick- 
strom that  the  notes  were  in  fact  executed 
upcm  those  dates.  On  cross>examinatlon  de- 
fendant laid  the  proper  foundation  for  Im- 
peaching the  witness,  and  subsequently  In- 
troduced evidence  showing  that,  during  the 
receivership  proceeding  through  which  de- 
fendant ccHupany  passed,  he  gave  certain  ev- 
idence which  tended  to  contradict  his  testi- 
mony as  to  the  true  date  oi  the  execution  of 
the  notes.  It  is  largely,  if  not  entirely,  upon 
this  Impeaching  evidence  that  defendant  bas- 
es Its  contention  that  the  notes  were  forg- 
ed. When  plaintiff  introduced  evidence  to 
the  effect  that  Joseph  E.  Wickstrom  and 
Charles  I>.  Shotts  were  president  and  secre- 
tary, respectively,  of  the  defendant  company 


at  the  Ume  the  notes  bear  date,  that  they 
were  authorized  to  execute  notes  in  bdialf 
of  the  company,  and  that  their  sigiiataies 
upon  the  notes  were  genuine,  it  establlsbed 
a  prima  fade  case,  overcoming  the  general 
denial  of  the  execution  of  the  notea  Sec- 
tion 3402,  Rem.  Code,  provides: 

"Where  the  Instrument  or  an  acceptance  or 
any  indorsement  thereon  is  dated,  sach  date  is 
deemed  prima  fade  to  be  the  true  date  of  the 
making,  drawing,  acceptance  or  indorsunent  as 
the  case  may  be." 

It  then  devolved  upon  defendant  to  estab- 
lish its  defense  of  forgery  by  evidence  that 
was  clear,  cogent,  and  convincing;  that  Is, 
that  the  dates  borne  by  the  notes  were  not 
the  true  dates  upon  which  they  were  execut- 
ed, and  that  at  the  time  the  notes  were  ac- 
tually executed  the  persons  purporting  to 
have  signed  the  same  as  o&cere  of  the  cor- 
poration were  not  In  fact  such  officers.  It  Is 
settled  law  that  no  one  Is  presumed  to  have 
perpetrated  a  fraud  or  committed  a  crime. 
Every  one  is  presumed  to  act  honestly  until 
the  contrary  la  established.  Jones,  in  his 
Commentaries  oa  Evidence,  vol.  1,  {  13,  p. 
99,  states  the  rule  In  the  following  language: 

"But  the  legal  presumption  is  that  men  are 
not  guilty  of  fraud  and  dishMiesty,  and,  more 
BtroQgly,  that  they  do  not  ctwimit  criminal 
ofEecses.  This  presumption  exists  no  more  when 
a  man  Is  on  trial  for  a  criminal  offense  than 
at  any  o^er  time,  or  cn  the  trial  of  a  ^vil 
case,  wboi  an  attonpt  is  made  to  show  that  a 
person  has  committed  a  crime.  It  exists  at  all 
times,  and  everywhere,  and  is  a  presumption 
the  law  ever  makes.  Hence  every  man,  however 
charged  with  dishonetiy  or  fraud,  or  a  criminal 
act,  IB  always  entitled  to  have  this  presump- 
tion of  law  wrighed  in  bis  favor,  and  whoever 
asserts  the  contrary  must  always  encounter  it, 
and  be  required  to  overcome  it  by  evidence," 

[2]  It  must  also  be  borne  In  mind  that 
Joseph  E.  Widcstrom  was  not  a  party  to  this 
action,  and  his  only  connection  with  It  was 
in  the  capacity  of  a  witness,  so  that  the  rale 
of  admissions  or  declaratbms  against  Inter- 
est does  not  apply. 

[3]  It  is  elementary  that  the  testimony  of 
a  witness  in  a  former  suit.  Introduced  for 
the  purpose  of  contradicting  or  Impeadiing 
him  as  a  witness  in  a  subsequent  action,  is 
not  substantive  evidence  In  the  cose  in  which 
he  is  testifying.  In  other  words,  the  Im- 
[)eaehlng  testimony  does  not  establish,  or  In 
any  way  tend  to  establish,  the  truth  of  the 
matters  ccmtained  In  the  contradi(^(H7  state- 
ments. Such  testimony  must  be  strictly  con- 
fined to  the  object  of  Impeaching  the  wit- 
ness.   6  Jones  on  Evidence,  p.  254. 

[4]  Consequently,  giving  the  Impeaching 
matter  full  weight  and  force  for  the  only 
purpose  for  which  It  could  properly  be  con- 
sidered, Its  effect  would  be  to  destroy  the 
testimony  of  Wi<^strom  as  to  the  true  date 
of  the  execution  of  the  notes,  and  the  pre- 
sumption that  the  dates  borne  by  the  notes 
were  correct  would  still  remain  unshaken 
and  unaffected.  Unless  the  Impeaching  evi- 
dence is  to  be  treated  and  considered  as 
proof  of  snbstantive  facts,  there  Is  not  suf- 
fidmt  evidence  In  the  record  to  sustain  the 
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detenae  of  lOTgery,  and  we  have  grave  doidit 
whether  there  is  sufficient  evidence  to  sus- 
tain that  defense,  even  though  the  impeach- 
ing teqtiiQfmr  should  he  considered  for  that 
purpose. 

[I]  This  brings  us  to  the  defense  of  want 
of  consideration,  and  while  what  we  have 
said  upon  the  subject  of  impeaching  evidence 
being  used  to  estabUsh  substantive  facts  ui>- 
on  which  to  rest  the  defense  of  f6rgery  ap- 
pliea  to  muCh  of  the  evidence  relied  upon  as 
tending  to  establish  lack  of  consideration,  as 
we  view  the  case  it  will  not  be  necessary  to 
enter  upon  a  consideration  at  whether  that 
defense  was  in  ta.ct  proven.  Assnming  that 
It  was  adequately  established,  Its  primary  ef- 
fect was  to  cast  upon  plaintKE  the  burden  of 
establishing  that  tt  was  a  holder  In  due 
course  of  the  notes  In  Question,  and  if  plain- 
tiff discharged  the  burden  by  proving  that  It 
was  such  holder,  the  defense  ot  want  of  con- 
sideratl<Hi  could  not  be  urged  against  it 
Rem.  Code,  8419,  3450.  Therefore  we 
come  directly  to  the  Question  of  whether  the 
plaintiff  is  a  holder  In  due  course  of  the 
notes  upon  which  this  action  is  based. 

It  was  established  by  the  evldwice  that 
Joseph  E.  Wickstrom  Company  was  a  cus- 
tomer of  the  plaintiff,  and  that  the  notes 
were  taken  by  It  In  the  usual  course  of  busi- 
ness, before  maturity,  for  value,  and  without 
actual  knowledge  of  any  defect  or  Infirmity 
in  the  Instruments.  If  plaintiff  is  to  be  de- 
nied the  rights  of  a  holder  in  due  course.  It 
must  be  upon  the  theory  that  the  notes  "bear 
their  death  wound  upon  their  face,"  that  the 
bank  was  thereby  put  uptm  inquiry  to  ascer- 
tain their  true  validity,  and  the  failure  to 
make  such  Inquiry  amounted  to  bad  faith. 
This  contention  is  predicated  upon  the  facts 
that  the  notes  were  executed  to  plaintiff  by 
Joseph  K.  Wickstrom  as  agent  for  the  Jos- 
eph E.  Wickstrom  Company ;  that  they  were 
payable  to  the  order  of  the  Joseph  E.  Wick- 
strom Company,  and  were  signed  In  the 
name  of  the  defwiCant  company  by  Joseph 
B.  Wickstrom  as  Its  president.  The  evi- 
dence established  and  the  lower  court  found 
that  plaintiff  had  no  actual  knowledge  of 
any  infirmities  in  the  instruments,  and,  un- 
less the  face  of  the  notes  was  such  as  to  put 
plaintiff  upon  Inquiry,  and  that  Its  failure 
to  make  Inquiry  in  the  circumstances 
amounted  to  male  fides,  it  must  be  treated  as 
a  bona  fide  holder  for  value.  Rem.  Code,  S 
3447,  provides  that,  to  constitute  notice  of 
an  infirmity  in  the  Instrument  or  defect  In 
the  title  of  the  person  neKotlating  the  same, 
the  person  to  whom  It  Is  negotiated  must 
have  bad  actual  knowledge  of  the  infirmity 
or  defect  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amount- 
ed to  t>ad  faith.  This  court,  in  the  case  of 
Gray  v.  Boyle.  55  Wash.  578,  104  Pac  828, 
133  Am.  St.  Rep.  1042,  in  commenting  upon 
this  section,  uses  this  language: 

"The  rule  by  which  the  good  faith  of  a  hold- 
er of  negotiable  paper  is  to  be  detennined  is 


thus  stated  in  Crawford's  Annotated  N^otiahle 
Instruments  I^aw  (3d  Ed.)  p.  68;  The  holder 
is  not  bound  at  his  peril  to  be  on  the  alert  for 
dreumstances  which  might  posmbly  ex<nte  the 
BuspidMi  of  wary  vigilance;  he  does  not  owe 
to  the  party  who  puts  the  paper  afloat  the  duty 
of  active  inquiry  in  order  to  avert  the  imputa- 
tion of  bad  faith.  The  rights  of  the  bolder  are 
to  be  determined  by  the  »imple  test  of  honesty 
and  good  faith,  and  not  by  a  speculative  issue  as 
to  his  diligence  or  negligence.  The  holder's 
right  cannot  he  defeated  without  proof  of  actual 
notice  o»  the  defect  in  title  or  bad  faith  on  his 
part  evidenced  by  elicomstances.  Thoogb  he 
mav  have  been  ne^gent  In  taking  the  paper, 
ana  omitted  precautions  Trhich  a  prudent  man 
would  have  taken,  nevertheless,  unless  he  acted 
mala  fide,  his  titles  according  to  settled  doc- 
trines, will  prevail.'  *' 

[6,  7]  This  rule  Is  fuOy  sustained  by  the 
authcolties,  and  is  the  one  by  which  plain- 
tiff's good  or  bad  faith  must  be  measured. 
Defendant  invokes  tbe  rule  that  no  person 
can  be  a  holder  In  due  course  of  a  promlsr 
sory  note,  eiecuted  by  an  ofllcer  In  the  name 
of  a  corporation  and  payable  to  the  officer 
executing  it  individually,  when  it  Is  pledged 
or  given  in  payment  of  the  officer's  personal 
obligation.  This  rule  is  elementary,  and  Is 
clearly  stated  In  3  R.  O.  p.  1086,  S  ^1. 
In  this  language: 

"Where  an  officer  of  a  corporation  makes  its 
oommerdal  paper  payaUe  to  bis  own  order, 
signs  it  as  such  officer,  and  transfers  it  in  pay- 
ment of  an  individual  debt,  it  is  hold  that  the 
transferee  is  not  a  bona  fide  jmrchaser  thereof 
without  ntrtice,  since  the  facts  appearing  on  tbe 
face  of  tbe  paper  are  suffidoit  to  put  him  on 
inquiry  as  to  its  ownership." 

The  question,  therefore,  Is  whether  this 
prLndple  is'  applicable  to  the  situation  pre- 
smted  by  the  evidence  in  this  case.  The 
notes  sued  <ni  were  executed  to  Joseph  E. 
Wickstrom  Company,  and  the  evidence  dis- 
closed that,  at  the  time  of  their  execution, 
there  was  an  lud^>endent  corporation  de 
facto,  or  at  least  a  partnership  by  that  name, 
which  subsequently  became  a  corporation 
de  Jure  and  was  such  at  tbe  time  the  notes 
were  negotiated  to  plaintiff.  It  was  also 
shown  that  Joseph  E.  Wickstrom  was  not 
a  member  of,  or  In  any  way  connected  with, 
the  Joseph  E.  Wickstrom  Company  at  the 
time  the  notes  were  executed.  Tbe  evidence 
tended  to  prove  that,  in  (vder  to  enable  the 
Joseph  E.  Wickstrom  Company  to  hcAA  cer- 
tain agencies,  Joseph  E.  Wickstrom  permitted 
the  company  to  use  his  name  as  a  part  of 
its  corporate  name.  The  notes  were  not 
executed  by  an  officer  of  the  corporation 
in  the  name  of  the  corporation  payable  to 
the  officer  execntli^  It  as  an  individual,  but 
were  obligations  executed  in  the  name  of  the 
corporation  by  Its  president,  to  a  distlnci  and 
independent  concern,  wliich  used  as  a  por- 
tion of  its  corporate  or  Arm  name  the  name 
of  the  officer  of  the  maker  corporation  sign- 
ing the  notes.  At  the  time  the  notes  were 
negotiated  to  plaintiff,  Jos^h  Bl.  Wickstrom 
had  acquired  some  interest  in  the  Joaegti  E. 
WlfAstnmi  Company,  but  bad  long  since 
ceased  to  be  the  presidoit  of  the  deCendant 
company  or  to  have  any  connection  whatso- 
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erer  with  its  affairs,  so  that,  at  the  time 
the  plaintiff  acquired  the  notes,  Joseph  E. 
WIckstrom  was  not  an  officer  of  the  maker 
corporation.  The  notes  were  Indorsed  In 
the  name  of  Joseph  E.  WIckstrom  Company, 
by  W.  J.  WIckstrom,  president  and  treasurer, 
and  Joseph  E.  WIckstrom,  secretary,  and  were 
pledged  as  collateral  security  for  the  pay- 
ment of  a  loan,  not  to  Joseph  E.  WIckstrom 
Individually,  but  to  the  Joseph  E.  WJckstrom 
Ck>mpany. 

[8]  The  basic  thought  upon  which  the  rule 
under  consideration  seems  to  rest  Is  that 
officers  of  a  corporation  cannot  lawfully 
contract  with  themselves  or  use  the  credit 
of  the  c(»poration  for  their  Individual  t>eDe- 
flt,  because  of  the  fundamental  principle 
that  no  person  can  act  as  agent  of  another 
In  making  a  contract  with  himself  or  obtain 
private  advantage  at  the  expense  of  his 
principal.  In  such  a  situation  there  can  be 
no  meeting  of  miuds,  for  the  reason  that 
there  is  but  one  consenting  mind  to  the 
transaction.  Therefore,  when  it  appears 
upon  the  face  of  a.  paper  that  it  was  payable 
to  the  Individual  who  had-  executed  it  in  an 
official  capacity,  the  obligation  Is  nugatory, 
and,  in  the  language  of  Lml  Denman,  "bears 
Its  death  wound  upon  its  flice."  This  prin- 
ciple like  all  legal  principles  must  be  ap- 
plied by  reference  to  the  reason  upon  which 
the  principle  is  founded,  and  it  would  seem 
to  us  that  the  reason  for  this  rule  does  not 
extend  to  an  obligation  executed  by  an  officer 
of  the  corporation  to  a  wholly  distinct  and 
Independent  corporation  or  firm,  merely  be- 
cause of  the  fact  that  the  name  of  the  officer 
executing  it  is  included  in  the  name  of  the 
payee  corporation  or  firm.  Upon  the  face 
of  such  an  Instrument  It  appears  that  there 
were  two  consenting  minds,  one  representing 
the  maker  and  the  other  the  payee,  and  the 
officer  is  not  conducting  a  business  transaction 
with  himself,  nor  is  he  using  the  credit  of 
the  corporation  for  private  gain.  While  it 
Is  out  of  the  usual  course  of  business,  and 
therefore  suspicions,  for  a  corporation  In  the 
name  of  Its  president  to  execute  a  promissory 
note  payable  to  the  president  in  his  Indi- 
vidual caimcity.  It  Is  not  at  all  out  of  the 
ordlnarj'  for  It  to  execute  obligations  to 
third  persons,  and  we  fail  to  see  how  this 
situation  Is  altered  solely  becuuse  of  the 
fact  that  the  name  of  the  payee  concern  In- 
cludes the  name  of  the  president  of  the  mak- 
er corporation. 

This  case  does  not  fall  within  the  rule  con- 
tended for  by  dcfendiint:  (1)  Because  the 
notes  were  not  payable  to  the  officer  Individu- 
ally who  executed  the  notes  In  the  name  of 
the  maker;  (2)  the  notes  were  not  pledged 
as  security  for  the  officer's  Individual  obli- 
gation ;  and  (3)  Joseph  E.  WIckstrom  had 
long  since  ceased  to  be  the  president  of  or 
In  any  manner  connected  with  the  maker 
corporation  at  the  time  the  notes  were  in- 
dorsed to  plaintiff. 

In  Jones  v.  Stoddart,  6  Idaho.  210,  67  Pac. 


650,  it  was  held  that  the  foot  that  a  note  bore 
the  Ind<mement  of  a  former  presld«it  of  a 
corporation  who  was  transferring  the  same 
Is  not  notice  to  the  purchaser  of  anv  Infirmi- 
ties which  may  exist,  where  the  party  at  the 
time  of  the  transfer  had  ceased  to  be  presi- 
dent, although  the  transfer  was  for  the  in- 
dividual interest  of  the  former  president. 
We  prefer  not  to  rest  our  decision  ujvon  this 
circumstance  alone,  but  we  call  attention  to 
the  case  as  shedding  light  upon  the  impor- 
tance to  be  given  to  that  fact  in  connection 
with  other  clrcimastances. 

tl]  There  la  a  rule  which  we  wmeeive  to 
be  applicable  to  the  facta  in  this  case,  and 
It  Is  as  well  settled  as  the  oi;e  upon,  whidi 
defendant  relies,  viz.,  that  6ne  who  takes 
the  negotiable  note  of  a  corporation  from  its 
president,  as  collateral  security  for  a  loan 
to  hlra  or  to  a  firm  to  whldi  he  belongs. 
Is  not  precluded  from  claiming  as  a  holder 
in  due  course  by  reason  of  the  fact  that  the 
note  was  signed  by  the  president,  where  It 
was  payable  to  a  third  person  and  indorsed 
by  him.  This  rule  has  been  recognized  by 
this  court  in  Spencer  v.  Alkl  Point  Transp. 
Co..  53  Wash.  77,  101  Pac.  509,  132  Am.  St 
Rep.  1058,  See,  also,  Cheever  v.  Pittsburgh, 
etc.,  Ry.  Co.,  150  N.  Y.  59,  44  N.  a  701,  34 
L.  R.  A.  69,  55  Am.  St  Rep.  646 ;  In  re  Troy  & 
Cohoes  Shirt  Co.  (D.  O.)  136  Fed.  420,  affirmed 
142  Fed.  103a  73  0.  C.  A.  523;  Kaiser  t. 
First  National  Bank,  78  Fed.  281,  24  a  C.  A. 
88;  Capital  City  Brick  Co.  T.  Jackson,  2  Ga. 
App.  771,  59  S.  E.  92;  8  O.  J.  |  732,  p.  621; 
7  R.  C,  I*  I  642. 

In  the  Cheever  Case,  snpra,  It  appeared 
that  a  negotiable  note  of  a  corporation 
was  signed  by  the  president  and  made  pay- 
able to  a  third  person,  the  private  &e<Tetary 
of  the  president  who  indorsed  It  to  a  firm 
of  which  the  president  of  the  corporation  was 
a  member,  that  It  might  stand  as  part  col- 
lateral security  for  a  loan  to  that  firm.  It 
was  held  that  the  person  taking  the  paper 
was  not  precluded  from  claiming  as  a  bona 
fide  holder  by  reason  of  the  fact  that  the 
note  was  signed  by  the  president  The  court 
said: 

"The  name  of  the  party  who  presented  it  and 
bad  it  in  his  nossessioD  appeared  on  the  face  of 
the  paper  to  nave  eiRiied  it  as  president  The 
name  of  another  officer  of  the  corporation  was 
upon  it  also,  attesting  its  regularity,  and  every- 
thing was  in  his  handwriting  except  the  sig- 
nature of  the  president  and  the  indorsement  of 
the  payee.  So  fur  as  BrocAs  [the  lender]  was 
concerned,  the  paper  showed  that  it  had  been 
issued  to  a  stranger  in  the  regular  course  of 
business,  and  through  his  indorsement  had  oome 
to  tile  hands  of  a  mercantile  firm  of  which  the 
president  of  the  corporation  was  a  member.  If 
this  were  the  fact  there  is  no  doubt  as  to  his 
right  to  use  it  In  the  bunness  of  the  firm.  The 
holder  of  a  note  who  has  no  actual  knowledge  or 
notice  of  a  defect  in  the  title,  or  other  equities 
between  the  nnrtles,.  when  circumstances  come 
to  his  knowledge  sufficient  to  put  him  upon 
inquiry,  ia  diargeaUe  with  knowledge  of  all  the 
fucts  that  such  inquiry  would  have  revealed. 
The  difficulty  In  this  case  is  to  find  the  circum- 
stance whi«i  can  be  said  to  be  sufficient  to 
put  Brooks  upon  the  inQoiry.  There  was  abao- 
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lutelT  nothing  on  the  fnce  of  the  paper,  exc^t 
the  mgnature,  as  president,  of  the  party  who  was 
dealing  with  it  and  that,  we  think,  was  not  suf- 
ficient, in  view  of  the  fact  that  the  app^irances 
were  that  he  was  a  purchaser  from  a  third  par- 
ty. Tbe  principle  tnat  applies  In  a  case  where 
an  officer  of  a  corporatloa  makes  the  corporate 
oUisatiM)  payable  to  himsdf,  and  then  attempts 
to  deal  with  it  for  his  own  benefit,  does  not  aid 
in  solving  the  question  in  this  case.  When  pa- 
per of  that  character  is  presented  by  the  offi- 
ceir  OP  agent  of  the  corporation,  it  bears  upon  its 
face  sufficient  notice  of  the  incapacity  of  the 
officer  or  agent  to  issue  it." 

So  In  this  case  It  Is  difficult  to  find  the 
cdrcumstaDce  which  can  be  Bald  to  be  saffi- 
tAent  to  put  plaintiff  upon  Inquiry.  The  notes 
were  regular  In  form,  payable  to  a  distinct 
and  independttit  concern,  executed  in  the 
name '  of  the  maker  by  the  pn^er  officers 
thereof,  bore  the  seal  of  the  corpcnratlonf  and 
were  duly  and  r^ularly  Indorsed  In  the 
najue  of  the  payee  by  Its  presldait,  W.  J. 
Wickstrom,  and  Its  secretary,  Jos^h  £). 
Wicks  trom.  If  there  was  any  clrcumataoce 
snffldent  to  arouse  plaintiff's  Enispldon,  It 
was  the  fact  that  the  notes  were  in  the  pos- 
session of  JoBi^ta  E.  Wlckstrom,  who  had 
signed  the  same  as  pxealdent  of  the  defend- 
ant company,  and  this  the  cases  bold  la  not 
snffldent.  Spencer  t.  Alkl 'Point  Transp. 
Oo.,  supra.  If  these  notes  had  been  made 
payable  to  the  John  Doe  Company  and  had 
been  indorsed  by  It  to  the  Joseph  E.  WIck- 
strom  Cwnpany,  and  bad  been  pledged  oy 
Joseph  E.  Widcstroin  in  the  name  of  that 
company  as  security  for  its  obligation,  there 
could  be  no  question  under  the  authorities  of 
the  right  of  the  holder,  who  took  the  notes 
before  maturity  for  value  and  without  actu- 
al knowledge  of  Infirmities,  to  recover  there- 
on. The  only  distinction  between  the  case 
we  have  supposed  under  the  dedded  cases 
and  the  actual  facts  in  this  case  la  that  the 
notes  were  payable  to  a  company  carrying 
as  a  part  of  Its  name  the  name  of  the  presi- 
dent of  the  maker.  We  are  cfHivlnced  that, 
under  the  facts  la  this  case,  In  the  light  of 
the  rules  herein  referred  t<^  the  plaintiff 
was  not  guilty  of  bad  faith  by  falling  to 
make  Inquiry  to  ascertain  the  true  situation, 
and  Is  therefore  not  to  be  affected  by  the 
existence  of  facta  which  inquiry  probably 
would  have  disclosed. 

[II]  We  coute  finally  to  the  defense  that 
tbe  notes  were  not  presmted  to  the  receiver 
while  the  defendant  company  was  passing 
throned  receivership  pnKeedlngs.  The  de- 
fendant did  not  make  a  Tcdtintary  assign- 
ment of  all  of  Its  pr(Q>erty  for  tbe  benefit  of 
Its  creditors,  and  consequently  Bern.  Code,  i 
1100,  can  have  no  appllcatlfHL  The  company 
was  placed  In  the  handa  of  a  receiver  at  the 
suit  of  the  Kneeland  Investmoit  Company, 
and  these  proceeding  were  had  long  prior 
to  ttie  negotiation  of  the  notes  to  plaintiff, 
and  at  a  time  when  they  were  presumably 
In  the  hands  of  the  Joseph  E.  Wlckstrom 
Company.    That  company  was  not  a  party 


to  the  proceeding.  No  notice  to  creditors 
was  published  by  the  receiver,  and  the  de- 
fendant did  not  purchase  tbe  property  of  the 
corporation  at  receiver's  sale.  Joseph  E. 
Wlckstrom  Individually  was  a  party  to  the 
proceeding,  but  at  that  time  was  not  con- 
nected with  the  Joseph  E.  Wlckstrom  Com- 
pany. Counsel  for  defendant  cite  no  authori- 
ties, and  we  know  of  none,  In  support  of  the 
contention  that  the  failure  in  these  circum- 
stances to  present  the  notes  bars  recovery 
thereon. 

The  judgment  of  the  lower  court  will  be  re- 
versed, with  direction  to  enter  judgment  In 
favor  of  plaintiff. 

KLLIS,  a  J.,  and  MORRIS  and  MAIN, 
JJ.,  ctmcnr. 


PBTBRSON  T.  JAHN  CONTRAOTING  CO. 

et  aL   (No.  18827.) 
(Supreme  Court  of  Washington.   May  9,  1917.) 

1.  Bailmekt  4t=:»4— Hiring  Boau  Machine- 
ET— Contract— CoNSTBUCTiON. 

Under  a  lease  providing  that  lessee  is  to 
take  entire  oquipmeut  as  it  was  seen  and  in- 
spected on  a  certain  day,  Indudlng  "approxi- 
mately" me  mile  of  rails  and  two  miles  of  ^pc, 
lessee  cannot  recover  for  a  shortage  of  1,06^ 
feet  of  rails  and  3,952  feet  of  pipe;  tiiere  being 
no  warranty  of  any  particular  l«igtb. 

[Ed.  Note.— For  other  oases,  see  Bailment, 
Cent.  Dig.  98  21,  22.] 

2.  ACCOEO  AHD  SATiaFACldOK  4=»11(3)— PABT 

Patmbnt  —  Conditional  Acceptance  — 

Faslure  to  Rbtubn  Monet. 
That  defendant  tendered  payment  in  full 
Bettlement  to  plaiutifTs  agent,  who  accepted  sub- 
ject to  plaintiGfa  ratification,  did  not  estop 
plaintiff  from  recovering  balance,  altlu>ugh  he 
did  not  tender  a  return  of  money,  where  ha 
notified  defendant  that  he  wonld  not  aoo^ 
money  as  payment  in  full. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  (  7&] 

3.  Bailment  ^»3— Fbaud  of  Lebsob— In- 

SFBCTIon  BY  LaSSBB. 

Lessee  of  equipment,  who  had  full  oppor- 
tnidty  to  inspect  and  agreed  to  tako  proper^ 
as  it  stood,  cannot  show  fraudulent  repreaenta- 
tions  made  by  plaintiff  concerning  conditicni  of 
equipment. 

[Ed.  Note.— For  other  cases,  see  Bailmott, 
Cent.  Dig.  U 

4.  Costs  «=s>4  —  Attobnbt'b  Fee  —  Subbb- 
quENT  Statute. 

Whore  at  the  time  defendant  executed  a 
iwnd  no  attorney  fee  was  provided  for  by  stat- 
ute, plaintiff  cannot  recover  under  a  later 
enactment,  providing  for  attorney's  fee  in  ad- 
dition to  all  other  costs. 

[Ed.  Note.— For  other  cases,  soe  Costs,  Cent 
Dig.  8§  2,  3,  109.] 

D^artment  2.  Appeal  frc»n  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  Andrew  Peterson  against .  the 
Jahn  Contracting  Company  and  another. 
From  a  judgment  for  plaintiff,  all  parties 
appeal.  Affirmed. 

JtAm  W.  Roberts  and  Geo.  L.  Sidrfe,  bom 
of    Seattle,    for    idalnttff.  Raymond  O, 

Wright,  of  Seattle,  for  defendants. 
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FULLDBTON,  J.  The  defendant  Jahn 
Contracting  Company  entered  into  a  contract 
with  King  county  for  tlie  construction  of  a 
public  road  known  as  "Highway  3  C."  Need- 
ing oertaln  equipment  to  prosecute  this  work, 
the  company,  on  July  6,  1914,  leased  the  same 
from  the  plaintiff  Peterson,  agreeing  to  pay 
as  rental  therefor  the  sum  of  $3,200,  at  the 
following  times:  $750  on  or  hefore  August 
20,  1914;  $750  on  or  before  September  20, 
1914;  $750  on  or  before  October  20,  1914; 
$750  on  or  before  November  20,  1914;  and 
$200  on  completion  of  the  highway.  It  was 
provided  In  the  contract  that  the  Jahn  Con- 
tracting Company  during  the  time  It  used  the 
equipment  should  keep  It  In  the  same  good 
repair  It  was  In  when  It  received  It,  ordi- 
nary wear  and  tear  excepted,  and  also  that 
it  was  "understood  and  agreed  that  party 
of  the  second  part  [the  Jahn  Contracting 
Company]  Is  to  take  the  entire  equipment 
that  was  used  by  the  party  of  the  first  part 
in  building  and  constructing  the  North  Trunk 
road,  which  is  now  left  upon  the  ground,  as 
it  was  seen  and  inspected  by  the  parties 
hereto  on  the  5th  day  of  July.  1914."  The 
defendant  New  England  Casualty  Company 
was  the  surety  on  the  bond  required  by  stat- 
ute for  the  contract  l)etween  the  Jahn  Com- 
pany and  King  county.  The  contracting  com- 
pany made  the  first  four  payments  at  the 
times  mentioned  la  the  contract  to  the  Scan- 
d^navian-Amertcan  Bank,  which  bank  the 
plaintiff  had  authorized  to  receive  the  pay- 
ments, less  certain  deductions  from  the  full 
contract  price  on  account  of  certain  exjienses 
It  Incurred  In  putting  the  equipment  in  work- 
ing order.  The  plaintiff,  Peterson,  Instituted 
this  action  against  the  contracting  company 
and  its  surety,  to  recover  the  difference  be- 
tween the  amount  paid  by  it  to  the  bank  and 
the  amount  of  rental  called  for  in  the  con- 
tract, together  with  certain  damages  he  al- 
leged be  sustained  by  reason  of  the  defective 
condition  the  equipment  was  in  when  return- 
ed to  hinL  In  their  answer  the  defendants 
claimed  that  the  payments  made  by  the  con- 
tracting company  to  the  bank  were  made  in 
full  settlement  of  their  indebtedness  to  plain- 
tiff, and  also  claimed  damages  for  indebted- 
ness incurred  by  reason  of  alleged  defects  and 
deficiencies  In  the  equipment  when  received 
by  the  contracting  company.  A  judgment  In 
the  sum  of  $1,306.71  was  entered  In  favor  of 
the  plaintiff,  from  which  both  parties  ai;^>eal. 

[1]  The  contract,  after  enmuerating  some- 
what definitely  certain  parts  of  the  equipment 
leased,  mentioned  "rails,  Joints,  fishplates 
and  bolts  for  approximately  one  mile  of  24- 
Inch  gauge  railroad,"  and  for  "two  miles  ap- 
proximately of  pipe."  The  rails  were  after- 
wards found  to  lack  1,0^^2  feet  of  one  mile, 
and  the  pipe  3,952  feet  of  two  miles.  The 
defnidants  on  their  appeal  first  contend  that 
the  court  erred  in  not  allowing  th^n  for  the 
shortage  In  rails  and  pipe.  But  we  cannot 
think  the  contract  proiwrly  construed,  calls 
tor  any  precise  number  of  feet  of  rails  or  pipe. 


It  recites  that  the  property  was  seen  and  In- 
spected by  the  lessee,  and  uses  the  word  "ap- 
proximately" in  describing  the  distance  they 
would  reach.  It  Is  not  disputed  that  the  les- 
see got  all  of  the  rails  and  pipe  that  were 
upon  the  ground.  We  think  It  clear  that  thte 
is  all  it  was  to  rec^ve,  and  that  there  was 
no  warranty  of  any  particular  length. 

[2]  The  defendants  next  cmitend  that  the 
payments  made  to  the  hank  were  tendered 
and  accepted  In  full  settiement  of  the  rentals 
due  on  the  contract  at  the  time  they  were 
made,  and  that  the  trial  court  erred  In  hold- 
ing them  to  be  but  partial  payments.  It  ap- 
l>eared  that  Peterson  was  indebted  to  the 
bank  at  the  time  the  contract  was  ent»ed 
Into,  and  left  the  extract  with  It  so  that 
payments  made  therecm  mi«ht  be  applied  by 
the  bank  toward,  the  satisf&ctttm  of  his  obll- 
gati<m.  The  bank  accepted  these  payments 
and  gave  Pet^^n  credit  for  the  same,  bnt  it 
distinctly  refused  to  acc^  them  as  pay- 
ments in  full  of  the  amount  due,  telling  the 
defendant  that  It  had  no  authority  so  to  do, 
and  that  it  would  accept  them  wly  sabjeet 
to  the  plaintiff's  ratification  and  approvaL 
When  the  matter  was  brought  to  the  plaln- 
tlfi^s  att^tionf  he  nqtlfled  the  deflendant 
through  the  bank  tiiat  he  would  not  recog- 
nize the  paymrats  as  payments  In  full.  He 
did  not,  however,  tender  a  return  of  the  mon- 
ey, and  It  Is  on  this  fact  that  the  defendant 
largely  bases  its  claim  that  the  payments 
were  accepted  as  tendered.  But  the  condn- 
slon  does  not  follow.  The  defendant  was 
dealing  with  the  plaintiff's  agent  When  the 
agent  refused  to  accept  the  payments  on  the 
conditions  tendered,  it  was  the  defendant's 
duty  to  act.  It  could  refuse  to  make  the 
j>ayments  at  all,  or  it  could  pay  on  the  ctmdi- 
tlons  the  agent  was  willing  to  accept  them. 
Having  tak«i  the  latter  course,  it  cannot  now 
be  heard  to  say  the  payments  were  made  on 
any  other  condition.  The  plaintiff  is  not 
therefore  estopped  from  recovering  such  bal- 
ance as  is  found  to  be  due  and  unpaid. 

[3]  During  the  progress  of  the  trial  the 
defendant  offered  evidence  tending  to  show 
fraudulent  r^resentations  made  by  the  plain- 
tiff concerning  the  oradltlon  of  the  equip- 
ment, and  the  amount  of  the  expense  it  was 
put  to  in  repairing  It,  as  an  offset  to  the 
plaintiff's  claim.  The  trial  court  exdnded 
the  evidence,  and  the  defendant  complains  of 
Its  action  In  so  doing,  contradlng  that  evi- 
dence of  fraud  Is  always  admlsslhle;  even 
though  It  may  vary  the  terms  of  a  written 
contract  While  tills,  no  doubt,  Is  the  gmer- 
al  rule,  a  different  rule  obtains  where  there 
Is  an  Inspection  ct  the  property  or  an  oppor- 
tunity to  Inwect,  and  tiie  party  enlarging  die 
misrepresentation  has  every  <^portanity  to 
Judge  for  himself.  The  rule  Is  well  express- 
ed in  M^er  t.  Hnxey,  92  Wash.  73, 158  Pac. 
905,  who^e  the  court  said: 

"Even  assuminE  that  every  representation 
charged  by  respondents  had  been  made  by  appel- 
lant, it  is  manifest  that  tii«  case  falls  witbin 
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the  rule  anooanced  hy  Pomeroy  and  reiterated 
In  maDT  of  our  decisions,  to  the  effect  that, 
where  the  party  tdiamog  misrepresentation  in- 
stitatea  inquiry  for  hunself,  has  recourse  to  the 
proper  means  ot  obtaining  infwmation,  and  ac- 
tually learna  the  real  facts,  or  could  have  done 
BO  by  BTBtling  himself  of  the  means  of  informa- 
tioa  at  hand,  he  cannot  claim  that  he  did  not 
learn  the  trutlT  and  was  misled  by  the  repre- 
sentations. 2  Pmneroy,  Equity  Jurisprudence 
(2d  Ed.)  i  893;  Wilson  v.  Mills  [91  Wash.  71] 
157  Pac.  467;  Stewart  v.  Larkln,  74  Wash. 
ttSl,  134  Pac.  188.  L.  H.  A.  1916B,  1069;  Conta 
V.  COTtiat.  74  Wash.  28.  182  Pac.  746:  Shores 
V.  Hutchinson,  69  Wash.  329.  125  Pac  142; 
Van  Horn  v.  CCoonor,  42  Wash.  513.  85  Pac. 
260.  While  we  have  eono  as  far  as  any  court 
in  relievins  against  indacing  fraud  aod  artifice, 
we  have  never  gone  so  far  as  to  relieve  a  pur- 
chaser of  all  responsibility  for  a  failure  to  ob- 
serve facts  and  conditions  as  much  within  his 
reach  as  that  of  the  seller." 

More  than  this,  we  think  the  contract  it- 
self plainly  indicates  that  the  lessee  was  to 
take  the  property  as  It  stood,  rejfardless  of 
Its  condition..  No  error  was  committed,  there- 
fore, by  the  rejection  of  the  proffered  evi- 
dence. 

The  rental  contract  provided  for  30  dump 
cars  and  the  "optional  use  of  six  additional 
24-lnch  gauge  cars  if  needed."  It  appears 
that  the  defendant  procured  only  29  cars. 
The  court  accordingly  allowed  the  offset  for 
the  additional  car.  The  defendant  claims 
that  it  should  have  been  allowed  an  offset 
for  6  additional  cars,  and  that  It  made  a 
demand  in  due  time  for  their  delivery.  But 
we  think  the  trial  court  rightly  found  with 
the  plalntltr  on  this  Issua  The  evidence  on 
the  point  was  conflicting,  and  we  cannot  say 
that  It  preponderates  against  the  court's 
conclusion. 

In  his  cross-appeal  Peterson  maintains 
that  his  claim  for  damages  to  the  mixer 
caused  by  the  use  of  dynamite  ther^n  by  de- 
fendants should  have  been  allowed.  While 
the  trial  court  seemed  to  think  that  such 
damage  actually  occurred,  it  was  also  of  the 
opinion  that  the  damage  was  offset  by  coun- 
terclaim of  the  defendants  relating  to  the 
same  article.  It  would  serve  no  purpose  to 
set  forth  the  evidence  on  the  point  We  find 
no  error  In  the  court's  conclusion. 

t4]  The  plaintiff  claims  that  he  should  be 
allowed  an  attorney  fee  as  against  the  cas- 
ualty company.  At  the  time  the  bond  was 
executed  no  such  attorney  fee  was  provided 
for  by  statute,  tnit  subsequent  thereto,  and 
before  the  trial  of  the  cause,  a  statute  was 
enacted  by  the  Legislature,  allowing  an  at- 
torney's fee  in  such  cases.  The  act  pro- 
vides for  an  allowance  of  an  attorney's  fee 
"In  addition  to  all  other  costs."  PlalntifTs 
conclusion  is  that  such  an  attorney  fee  Is  a 
part  of  the  costs,  that  the  act  only  affects 
the  remedy,  and  that  the  general  rule  Is 
that  the  rights  and  liabilities  of  parties  In 
regard  to  costs  depend  upon  the  law  in  foree 
at  the  time  of  the  determination  of  the  con- 
troversy, not  at  the  time  when  the  contract 
is  entered  into.   But  whatever  this  attorney 


fee  be  termed,  coats  or  Bomethtng  else,  it  Is 
an  attempt  to  place  a  sobstantlal  liability 
on  the  bonding  company  which  It  did  not 
contract  to  aaanme.  It  may  be  qnestloned 
whether  the  Legislature  Intended  the  act  to 
operate  upon  existing  ooDtracts,  hut  whether 
it  did  so  or  Dot  It  Is  BUfdi  an  additional  bni^ 
den  as  to  existing  contracts  as  to  be  beyond 
the  pt^ver  the  Leg^slatore  to  Impose. 
The  judgment  is  affirmed. 

MORRIS,  MOtmr,  PABEEB,  and  HOL- 
GOMB.  JJ.,  concur. 


SKAKLATOS  v.  BBICE.    (No.  13533.) 
(Supreme  Court  of  Washington.   May  9,  1917.) 

1.  JuBT  e^ZSfS)— Gbaktotg  Just  TbiaI/— 
Failube  to  Deicand. 

Where,  though  the  jury  fee  had  been  paid 
in  time,  no  formal  demand  for  a  jury  was  serv- 
ed and  filed  by  plaintiff  prior  to  the  calling  of 
the  cause  for  tnal,  but,  when  the  question  was 
raised  at  the  opening  of  the  trial,  the  court  of- 
fered to  grant  continuance  if  defendant  so  de- 
sired, which  offer  was  declined,  the  failure  to 
make  formal  demand  for  a  jury  worked  no  preju- 
dice, and  the  court's  action  in  granting  plaJn- 
tiff  a  jury  trial  was  not  erroneous. 

[Ed.  Note.— For  other  eases,  see  Jury,  Oeat. 
Dig.  §§  166-168.] 

2.  Appeal  and  Ebbob  «=:»1040(16)— Pbesbb- 
-vATioN  ov  GaouNDs  or  Review— Defects 

IN  GoiCPIuUNT. 

Where  amendment  to  the  complaint,  made 
during  trial,  supplied  the  defects  complained 
of  by  demurrer,  defendant,  who  declined  the 
court's  offer  to  grant  continuance,  made  when 
the  defendant  objected  to  the  trial  amendment, 
could  not  complain  of  the  defects  in  the  com- 
plaint on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §  41U4.] 

3.  Appeal  and  Ebsob  «=9l001(l)— ItavxEV— 

Evidence  in  Jury  Gasb. 
Where  a  case  was  tried  by  a  jury,  the  pow- 
er of  the  Supreme  Court  is  exhausted  when  it 
has  found  evidence  or  justifiable  inferences  from 
evidence  upon  which  reasonable  minds  might 
reach  different  conclusiuos;  the  weight  of  the 
evidence  and  the  credibility  ot  the  witnesses 
being  questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §g  3928-^033.] 

4.  Appeal  and  Ebror  ®=3977(1) — New  Tbial 
«:»6~m0ti0n— dibcbetion  of  coubt. 

A  motion  for  new  trial  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  the 
Supreme  Court  cannot  interfere  with  the  trial 
court's  exercise  of  its  discretion  unless  there  has 
been  a  clear  abuse  thereof,  or  unless  the  action 
of  the  trial  court  is  based  on  a  misconception  of 
the  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  3860 ;  New  Trial,  Cent.  Dig. 
SS  ».  10.1 

5.  New  Trial  e=»99  —  Newly  Discovbbed 
Evidence— Cumulative  Ghabacteb— Hat- 

TEBS  OF  COMUON  KnOWLBDOB. 

The  trial  court  did  not  abuse  its  discretion 
in  refusing  new  trial  because  of  so-called  newly 
discovered  evidence,  nearly  all  of  which  was 
purely  cumulative  and  the  rest  of  which  related 
to  matters  of  common  knowledge  at  the  time  of 
the  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  201,  207.] 
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Department  1.  Appeal  from  Superior 
Court,  King  Conntr;  Boyd  J.  Tallman, 
Judge. 

Action  by  Perlbles  Skarlatos  against  Henry 
Brlce.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Jotin  W.  Wbltham,  of  Seattle,  for  appel- 
lant C.  Lillopoulas  and  Walter  B.  Allen, 
both  of  Seattle,  for  respondent. 

ELLIS,  O.  J.  Plaintiff  brought  this  ac- 
tion as  assignee  of  some  30  Greek  laborers. 
Defendant  had  a  contract  with  King  county 
to  build  a  certain  road.  The  second  amended 
complaint,  upon  which  the  cause  was  tried, 
contained  two  causes  of  action.  In  the  first 
count  it  is  alleged  that:  On  April  9,  1915, 
defendant  entered  Into  a  written  contract 
with  plaintiff's  assignors,  in  which  they 
agreed  to  grub  and  grade  parts  of  the  road- 
way between  stations  375  and  437,  according 
to  proliles,  maps,  plans,  and  specifications  on 
file  in  the  office  of  the  county  engineer,  at  the 
following  rates  per  cubic  yarii:  For  common 
dirt,  18  cents ;  for  loose  rock,  28  cents;  for 
solid  rock,  60  cents;  for  overhaul,  three- 
quarter  cents.  That  defendant  then  assured 
the  other  parties  to  the  cciiitract  that  the 
place  of  work  was  properly  marked  and  cleai^ 
ed  ready  for  grubbing  and  grading,  by  reason 
whereof  the  laborers  went  forthwith  to  the 
designated  place  to  commence  work ;  that  the 
place  was  neither  marked  nor  cleared,  and 
that  the  laborers  were  obliged  to  remain  Idle 
for  a  period  of  14  days  because  thereof,  to 
the  damage  of  each  in  the  sum  of  $2.50  per 
day  for  loss  of  time,  making  a  total  of  $1,050. 
In  the  second  count  it  Is  alleged  that  about 
April  22,  1915,  the  same  parties  entered  Into 
a  second  written  agreement,  whereby  it  was 
agreed  that  in  consideration  of  $2  each  per 
day  the  laborers  would  undertake  to  clear  that 
part  of  the  roadway  between  stations  410 
and  437,  that  in  accordance  with  that  agree- 
ment they  worked  347  days,  and  that  defend- 
ant has  refused  to  pay  them  the  agreed  com- 
pensation of  ¥748  for  such  time.  During  the 
course  of  the  trial  the  following  amendment 
was  allowed  by  the  court: 

"That  without  any  fault  aa  the  part  of  aay  of 
the  parties  named  io  paragraph  2  on  page  1 
of  tDis  second  amended  complaint,  but  solely  hy 
reason  and  on  account  of  an  injunction  issued 
out  of  the  superior  court  of  King  county,  in 
cause  Mo.  10S438,  records  of  said  court  wherein 
the  PuRet  Sound  Tracticm  Light  &  Power  Com- 
pany is  plaintiff  and  Henry  Brice,  ct  al.  are 
defendante,  these  parties  were  enjoined,  restrain- 
ed, and  prevented  from  continuing  said  work." 

Defendant  demurred  generally  to  both 
causes  of  action.  The  demurrer  was  over- 
ruled. Defendant  then  answered,  admitting 
the  making  of  the  written  contracts,  but  trav- 
ersing practically  all  of  the  other  ailt^atious 
of  the  complaint,  and  as  matter  of  affirmative 
deifense  alleged  that  the  laborers  did  not  at- 
tempt to  execute  their  contract  in  a  workman- 
like manner;  that  defendant  furnished  gro- 
ceries and  provisions  to  the  men,  which  they 
agreed  to  pay  for,  bat  rtfased  to  do  so ;  that 


In  the  cMitract  set  forth  In  the  second  cause 
of  action  the  men  waived  all  earnings  there- 
under unless  th^  worked  at  least  20  days  on 
the  contract  set  forth  in  the  first  cause  of  ac- 
tion, in  consideration  that  defendant  waive  a 
bond  on  their  part;  that  they  did  not  work 
that  length  of  time  on  that  contract,  but 
abandoned  the  work  without  cause ;  and  that 
the  provisions  furnished  were  of  greater 
value  than  the  work  performed  by  the  men. 
Defendant  claimed  damages  in  the  sum  of 
f2,000.  These  affirmative  matters  were  trav- 
ersed by  the  reply.  The  cause  was  tried 
to  a  jury.  At  the  close  of  plaintiff's  evidence 
defendant  moved  for  a  nonsuit,  which  was 
denied.  When  the  evidence  was  all  in,  the 
cause  was  submitted  to  the  jury  upon  very 
full  instructions,  to  which  no  exceptions  were 
taken.  The  jury  returned  a  verdict  in  plain- 
tiff's favor  for  ?923.  Defendant's  motion  for 
a  new  trial  was  overruled.  From  a  judgment 
entered  on  the  verdict  defendant  appeals. 

Appellant  contends  that  the  court  erred: 
(1)  In  granting  a  Jury  trial;  (2)  in  overrul- 
ing the  demurrer  to  the  complaint;  (3)  in 
overruling  the  motion  for  nonsuit;  (4)  In  re- 
fusing a  new  trial;  and  (5)  in  entering  the 
judgment  for  plaintiff. 

[1]  1.  The  first  of  these  assignments  of  er- 
ror Is  based  upon  the  fact  that,  though  the 
jury  fee  had  been  paid  in  time,  no  formal  de- 
mand for  a  jury  was  served  and  filed  prior  to 
the  calling  of  the  cause  for  triaL  When 
this  Question  was  raised  at  the  opening  of 
the  trial,  the  court  offered  to  grant  a  con- 
tinuance if  appellant  so  desired.  The  offer 
was  declined,  counsel  for  appellant  then  stat- 
ing that  he  did  not  desire  a  continuance  be- 
cause his  witnesses  were  all  In  attendance. 
Obviously  the  failure  to  make  formal  demand 
for  a  jury  had  worked  no  prejudice.  More- 
over, this  assignment  is  substantially  waived 
in  the  first  sentence  of  the  argument  in  ap- 
pellant's opening  brief  as  follows: 

"We  will  not  insist  that  the  first  error  assign- 
ed constitutes  revcrslhle  error." 

[2]  2.  The  demurrer  was  based  on  the 
ground  that  the  complaint  at  that  time  did 
not  contain  any  allegation  that  the  men  quit 
\('Ork  because  of  the  restraining  order  nor 
give  any  other  reason.  This  Is  true,  hot  the 
amendment  made  during  the  trial  supplied 
this  defect  True,  also,  the  amendment  was 
made  over  appellant's  objection,  but  again 
the  court  offered  to  grant  a  continuance,  and 
the  offer  was  declined.  On  direct  invitation 
by  the  court,  counsel  for  appellant  expressly 
declined  to  claim  prejudicial  surprise,  or  to 
asU  for  a  continuance.  The  making  of  this 
amendment  also  answers  the  further  (dalni  in 
this  connection  that  the  demurrer  should 
have  been  sustained  as  to  the  second  cause 
of  action  because  there  was  no  allegatiua 
tliat  20  days'  work  had  been  done  under  the 
first  contract,  which  was  a  condition  preced- 
ent to  a  recovery  for  work  performed  under 
the  second  contract  Had  the  demurrer  been 
sustained,  nndonbtedly  the  amendment  would 
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bave  been  made  at  that  time.  Tbe  trial 
amendment  effectnally  cared  tbe  error. 

[3]  3.  We  must  decline  to  enter  Into  a  de- 
tailed dlscasslon  of  the  evidence  as  invited 
by  aH>ellant's  ai^ument  on  the  motion  for  a 
nonsuit.  It  must  suffice  to  say  that  we  have 
read  the  abstract  and  supplemental  abstract 
with  frequent  recourse  to  the  statement  of 
facts,  and  have  found  ample  evidence  to  take 
the  case  to  the  jury  on  every  controverted 
question  of  fact.  Couns^  ar^es  this  phase 
of  the  case  as  if  the  action  had  been  tiled  to 
the  court  without  a  Jury,  and  as  if  it  were 
here  for  a  trial  de  novo.  But  It  was  tried  to 
a  Jury,  and  it  Is  elementary  that  our  power 
is  exhausted  In  such  a  case  when  we  have 
found  either  evidmce  or  Justifiable  Infer- 
ences from  evidence  upon  which  reasonable 
minds  might  reach  dlfTerent  contusions.  The 
weight  pf  the  evidence  and  the  credibility 
of  the  witnesses  were  questions  for  the  Jury. 

t4]  4.  Appellant's  argumrat  on  the  motl<m 
for  a  new  trial  Is  twofold.  It  is  first  assert- 
ed that  the  evidence  shows  that  the  men  did 
not  quit  work  because  of  the  Injunction,  but 
had  quit  before  tbe  Injunction  was  served. 
It  Is  true  that  there  was  some  evidence  capa- 
ble of  that  construction,  but  there  was  also 
much  positive  testimouy  the  other  way.  Ap- 
p^Iant's  own  superintendent  on  the  work 
testified  that  the  Injunction  papers  were  serv- 
ed "on  tibe  boys  on  the  work."  Several  of 
tlie  mm  also  testifled  that  they  quit  work 
became  of  tbe  Injunction.  Appellant  appar- 
ently confuses  the  work  on  the  two  contracts. 
The  men  did  stop  work  on  the  clearing  con- 
tract of  April  22d,  before  the  Injunction  was 
served,  but  the  evidence  tends  to  show  that 
tbey  immediately  began  the  work  of  grubbing 
and  grading  cont^plated  by  tbe  original 
contract  of  April  9th.  The  evidence  was  con- 
flicting, me  motion  for  a  new  trial  Is  ad- 
dreraed  to  the  sound  discretion  of  the  trial 
ooqtL  As  ve  have  often  said,  this  is  not  a 
court  of  first  instance:  We  can  only  inters 
fere  with  the  exercise  of  the  discretion  of  the 
trial  oonrt  in  audi  a  case  where  tbere  has 
beai  a  clear  abuse  of  discretion,  or  where 
tbe  discretion  has  not  been  exerdsed  by  the 
trial  court  at  all,  or  where  the  action  of  tbe 
trial  court  is  based  upwi  a  misconception  of 
tbe  law.  See  Brown  t.  Walla  Walla,  76 
Wash.  670,  075,  136  Pac  1160,  and  the  na- 
menras  decisions  of  this  court  there  dted. 

[S]  It  is  next  argued  that  a  new  trial 
should  have  been  granted  because  of  newly 
discovered  evidence.  Nearly  all  of  the  so- 
called  newly  discovered  evidence  set  out  in 
the  affidavits  offered  in  support  of  the  motion 
was  purely  cumulative.  The  rest  related  to 
disturtiances,  created  in  another  camp, 
through  the  activities  of  certain  labor  agita- 
tors, nils  was  offered  in  connection  with 
s<»ne  slight  evidence  that  the  laborers  here 
involved  became  frightened  and  quit  work 
because  of  these  disturbances.    These  dis- 


turbances were  matters  of  common  knowl- 
edge. They  wwb  exploited  In  the  newspa- 
pers at  the  time.  Clippings  detailing  them 
accompanied  the  motion  for  a  new  trial. 
They  were  palpably  as  well  known  to  appe- 
lant at  tbe  time  of  the  trial  as  they  are  now. 
The  evidence  was  not  only  cumulative  In 
character,  but  there  was  noi  suffldent  show- 
ing that  it  might  not  have  been  produced  at 
the  trial  by  the  exercise  of  reasonable  dili- 
gence. The  record  before  us  does  not  Justify 
the  view  that  the  court  abused  Its  discretion 
in  refusing  a  new  trial. 

6.  What  we  have  said  of  the  other  assign- 
ments of  error  disposes  of  the  last  assign- 
ment. Tbe  Judgment  was  based  upon  the 
verdict  of  the  jury  found  upon  conflicting 
evidence,  which  was  submitted  to  the  Jury 
under  instructions  to  which  no  exceptions 
were  taken.  So  far  as  the  record  shows,  no 
other  or  different  instructions  were  re- 
quested. 

We  find  nothing  in  tbe  record  to  Justify  a 
reversaL  Tbe  Judgment  is  affirmed. 

HOLCOMB,  MORRIS.  ICAIN,  and  OHAD- 
WICK,  JJ.,  concur. 


CBOSE  V.  JOHN  et  aL    (No.  13706.) 
(Supreme  Court  of  Washington.  Uay  0, 1917.) 

1.  Shebivfs  and  Constables  ^stiS  —  Ap- 
Font-nnNT  o»  Dbputiss— VALinrrr. 

Under  Rem.  Code  1015,  J  S»90,  autborizins 
sheriffs  to  appohit  deputies,  and  to  deputize  in 
writing  parsons  to  do  parUcular  acts,  (Hily  an- 
pointmentg  to  do  particular  acts  must  be  writ- 
ten. 

[Ed.  Note.— For  other  coses,  see  Sheriffs  and 
Constablefl,  Cent  Dig.  {|  82,  83.] 

2.  SuERirrs  and  CoiiSTAbus  ^3>18  —  Af- 

POINTMEHT  or  DBFUTIXS  —  GnSBAL  AP- 

POINTMNT. 
Where  a  sheriS  gave  a  deputy's  badge  to. a 
person,  and  told  him  to  arrest  a  certain  crioii- 
nal,  the  appointment  as  deputy  was  general,  and 
not  special,  within  Bern.  Code  lOlS,  fi  3990,  re- 
qmring  appointments  to  do  particular  acts  to 
be  in  writmg. 

[Eid.  Note. — ^For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  U  32,  33.] 

3.  Sheuffs  and  Conbtaalxs  ^3922— Wbit- 
TiH  Appointmbht— DsPOTT— What  Consh- 

TUTES. 

Rem.  Code  1916.  |  3990,  providing  that  per- 
t<ms  may  be  deputed  by  a  sheriff  in  writing  to  do 
particular  act^  is  sufficiently  complied  with 
where  the  sheriff  gives  a  deputy  a  badge  with  the 
words  "Deputy  Sheriff"  written  upon  it 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  40.] 

4.  Shebtbts  and  Constables  «=^10^  187(3)— 
LiABiLrrT  FOB  Dbputt's  Acts— Shooting 
Innocent  Fabtx  bt  Mistake. 

Where  a  deputy  sheriff,  who  was  ordered  to 
arrest  a  certain  cnminal  and  to  kill  him  If  nec- 
essary, negligently  abdt  plaintiff  under  behcf 
that  ahe  was  the  criminal,  the  sheriff  and  his 
bondsmen  are  liable. 

[£d.  Note.— For  other  cases,  see  Sheriffs  ud 
C<m8tables,  Cent  Dig.  81  15&-17S.  368.] 
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5.  DAVAQBS  ^»^131(1)— EXCEBBIVI!. 

One  thousand  tbre«  hundred  and  twelve  dol- 
lart  and  eighty-rae  centg  damages  are  not  ezcea- 
siTe  where  a  buUet  waa  removed  from  plaintiff's 
leg,  nnmeroua  nerrea  were  injured,  she  waa  in  the 
hospital  {or  IS  dajs,  and  unable  for  over  9  weeks 
to  follow  her  occupation  of  waitress. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  857.  368.  36^370.] 

Department  2.  Appeal  from  Superior 
Court,  Chelan  Coimtjr;  "Wm.  A.  Grlnuthaw. 
Judge. 

Acti(m  by  Sylvia  V.  Grose  against  Tony 
John  and  others.  Judgment  tor  plaintiff, 
and  defendants  ai^ieaL  Affirmed. 

Burt  J.  Williams  and  Williams  A  Corbln, 
all  of  Weuatcbee,  for  appellants.  Arthur  O. 
Morey  and  Ludlngton  &  Shiner,  all  of 
Wenatchee,  for  respondent 

MOUNT,  J.  TMs  action  was  brought  to 
recover  damages  for  an  injury  received  by 
the  plaintiff  from  a  gunshot  wound  Inflicted 
upon  her  by  the  defendant  Tony  Jaim.  Up- 
on a  trial  of  the  case,  judgment  was  ratered 
in  favor  of  the  plaintiff  for  f  1.812.81.  The 
defenklants  have  appealed. 

The  facts  are  as  follows:  The  defendant 
Charles  Kenyon  is  the  sheriff  of  Chelan  coun- 
ty. The  defendant  Fidelity  &  D^slt  Com- 
pany Is  the  surety  upon  bis  official  bond. 
Some  time  prior  to  the  25th  day  of  May, 
1915,  one  Fred  Trotto,  an  Italian,  had  been 
convicted  of  a  felony  and  sentenced  for  a 
term  of  years  In  the  penitentiary  of  the  state. 
He  escaped  from  the  penitentiary,  and  was 
supposed  to  be  In  hiding  near  Wenatchee,  in 
Chelan  county.  The  defendant  Tony  John, 
also  an  Itajian,  informed  the  sheriff  of  the 
fact  that  Trotto  was  in  that  vicinity.  The 
sheriff  thereupon  gave  to  Tony  John  a  deputy 
sheriff's  star,  with  the  words  "Deputy 
Sheriff"  imprinted  upon  It,  and  also  gave  him 
a  loaded  revolver,  and  Instructed  Tony  John 
to  wear  the  star  under  the  lapel  of  his  vest, 
and  show  It  when  necessary.  He  told  Tony 
John  to  "go  out  and  get  him  [Trotto] ; 
•  •  *  shoot  him;  bring  him  In  dead." 
Tony  John  took  the  star  and  the  revolver, 
and  went  upon  his  mission  to  arrest  the 
escaped  prisoner,  displaying  the  star  upon 
the  lapel  of  his  coat.  On  the  evening  of  May 
25,  1916,  Tony  John  engaged  an  Inside  room 
at  the  Del  Mundo  Hotel  In  the  city  of  We- 
natchee. At  about  11 :30  o'clock  of  that  eve- 
ning, the  plaintiff,  who  occupied  an  adjoining 
room,  and  who  had  visited  a  lodge  thot  eve- 
ning, went  to  her  room.  While  disrobing,  and 
hanging  up  h^  clothing  on  the  door  between 
the  two  rooms,  Tony  John,  without  iraniing, 
fired  two  shots  through  the  door  connecting 
the  two  rooms.  The  first  shot  struck  the 
plaintiff  In  the  hip.  She  ran  screaming  Into 
the  ball,  where  she  came  upon  Tony  John, 
wearing  the  star.  He  held  a  gun  directly 
in  her  face.  When  he  saw  her,  he  dropi>ed 
the  gun  from  his  hantds.  The  landlord  of  the 


hotel  came  iqwrn  the  scene  aboiA  ttila  time* 
when  Tony  John  exclaimed:  '*Bfe  after 
Ttotto.  lYotto  after  me.  I  tKlnk  Trotto  in 
woman's  clothes."  The  i^aintiff  afterwards 
recovered  from  the  shot,  and  brought  this 
suit  against  Tony  J<An,  the  sheriff,  and  tbe 
sfaerUTa  bondsman.  Hie  trial  resulted  In  a 
verdict  add  judgment  as  her^before  stated. 
The  deftedants  have  appealed  trma  tbat 
judgmoit. 

The  appellants  contend  first  that  the  court 
erred  in  overruling  a  general  demurrer  to 
the  comiriaint,  fftr  two  reasons:  First,  tbat 
the  complaint  Sees  not  show  that  T<Hiy  John 
was  legally  appointed  a  deputy  sheriff;  and. 
second,  tbat  It  does  not  appear  tbat  he  was 
acting  within  the  acopc  ot.  his  authority  at 
the  time  he  did  the  shooting, 

ParagraiAL  VI  ot  the  complaint  alleges  that 
the  sheriff — 

"acting  within  the  scope  of  hts  authority  as 
sheriff,  employed  and  deputised  the  defendant 
(commonly  Known  as  Tony  John,  but  whose  true 
name  is  to  plaintiff  unknown)  and  gave  him  a 
loaded  revolver  belonging  to  said  county,  and 
instructed  him  to  carry  the  same  upon  his  per- 
son, and  gave  to  said  John  a  deputy  sheriff's 
star  belonging  to  said  sheriff's  office,  and  direct- 
ed him  to  display  the  same  upon  his  person,  and 
authorized,  directed  and  instructed  said  J<diii 
to  arrest  and  secure  the  perscm  of  the  said  Trot- 
to, and  for  that  purpose  to  shoot  bim  if  neces- 
sary." 

[1-3]  It  is  argued  by  the  appdlants  that 
the  statute  requires  the  appointment  of  a 
deputy  to  be  in  writing.  The  statute,  at  sec- 
tion 3990  (Rem.  Code),  is  as  follows: 

"Each  sheriff  may  appoint  as  many  deputies 
as  he  may  think  proner,  for  whose  official  acts 
he  shall  be  responsiMe  to  the  amount  of  their 
(his)  bond,  and  may  revoke  flu<^  appointments 
at  his  plessure ;  and  persons  may  also  be  de- 
puted by  any  sheriff  in  writing  to  do  particular 
acts ;  and  the  sheriff  shall  be  responnble  on  Us 
official  bond  for  the  default  or  misconduct  in 
office  of  his  deputies." 

It  is  plain  from  this  statute  that  the  sheriff 
is  authorized  to  make  general  and  special  ap- 
jwintments.  If  the  appointment  is  to  do 
particular  acts,  then  It  must  be  In  writing, 
but  not  otherwise.  The  appointment  In  this 
case,  as  alleged  in  the  complaint,  and  proved 
upon  the  trial,  was  made  by  the  sheriff  giv- 
ing the  deputy  a  star  with  the  wortis  "Deputy 
Sheriff"  imprinted  thereon,  handing  him  a 
revolver,  and  telling  him  to  go  and  arrest  the 
escaped  criminal.  The  ai^Intment  here 
made  was  a  graeral  appointment  as  deputy. 
It  was  not  a  special  deputatlim.  The  deputy 
was  given  an  t^dal  deputy  sheriff's  star  to 
wear  ui>on  his  coat  If  it  was  necessary 
for  the  appointment  to  be  in  writing,  we 
think  the  placing  of  this  star  in  the  posses- 
sion of  the  deputy  by  the  sheriff  was  a  strf- 
fldent  writing.  The  fact  that  the  writing 
was  upon  metal  was  as  ^ectlve  to  show  his 
authority  as  if  it  had  been  wrlttm  on  paper 
and  retained  in  the  sheriff's  office.  30  A.  4b 
£1  EncycLof  Law(2d  Bd.)  p.  1303.  So,  wheth- 
er the  appointment  was  general  or  special.  It 
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was  snfBdent  under  the  statute  In  eith& 
case.  We  are  of  the  c^nlon,  therefore,  that 
the  complaint  was  sufficient  upon  this  point. 

[4]  It  Is  next  argued  that  it  does  not  appear 
from  the  complalDt  that  Tony  John  was  act- 
ing within  Ills  authority  as  a  deputy  sherlfE 
when  be  shot  the  respondent.  The  comi^alnt 
alleges,  at  paragraph  VIII,  as  follows : 

"That.  oD  the  2Sth  day  of  May,  1915,  while 
actio;  within  the  scope  of  his  authority  a«  said 
deputy,  and  armed  as  aforesaid,  and  while  at- 
tempting to  apprehend,  arrest  and  secare  said 
Trotto,  and  believing  tjie  plaintiff  herein  to  be 
said  Trotto,  bnt  without  taking  any  means  or 
precautionB  whatever  to  aatisfy  himself  of  such 
fact,  the  defendant  Tony  John  did,  without  prov- 
ocation, •  •  •  wrongfally,  heedlessly  and  fe- 
loniously shoot  at  said  plaintiff  through  the  clos- 
ed door  of  her  room  with  said  revolver.  belieT- 
ing  said  shot  was  necessary  to  secure  the  body 
of  the  said  Trotto.  •  • 

It  l8  plainly  alleged  here  that  the  act  was 
done  by  Ttfuj  Jcim  while  acting  wltUn  the 
scope  of  his  authority  as  such  deputy  sheriff. 
In  the  case  of  Johnstm  t.  WllUams,  lll.Ky. 
289.  63  S.  W.  759.  64  L.  B.  A.  220,  98  Am.  St. 
Rep.  416,  a  Kaituchy  case,  wh»e  two  d^n- 
tles  were  sent  oat  by  a  sheriff  to  arrest  the 
person  charged  with  feltmy,  and  where  they 
dlsoorered.  two  men  In  a  baggy,  one  of  whom 
th^  believed  to  be  the  gnllty  person,  and 
.  their  command  to  stop  was  not  obeyed,  one 
of  the  deputies  shot,  killing  one  Williams, 
who  was  in  the  buggy.  The  sheriff  In  that 
case  was  held  liable,  because  the  dqraty 
acteld  under  color  of  fals  office. 

So  in  this  case  the  complaint  alleges,  and 
the  evidence  clearly  shows,  that  at  the  time 
Tony  John  fired  the  shot  through  the  door  he' 
believed  the  occupant  of  the  rotHu  was  the 
person  he  was  loc^ng  for.  He  fired  the  shot 
In  an  attempt  to  perform  his  duty  as  an  of- 
ficer. He  was  acting  as  such  officer,  and  fir- 
ed the  shot  because  he  was  instructed  by  the 
sheriff  to  bring  the  prisoner  In  dead.  There 
can  be  no  doubt  that  he  acted  under  color  of 
his  office,  and  the  complaint  and  the  facts  In 
the  case  are  sufficient  to  show  that  he  was 
acting  within  the  scope  of  his  authority  as  a 
deputy  sheriff.  Greenlns  v.  American  Surety 
Co.,  92  Wash.  401,  159  Pac  384. 

Several  Instructions  were  exoeptefd  to,  and 
are  briefly  argued  by  the  appellants,  but  they 
raise  the  same  quei^ons  which  are  disposed 
of  in  what  is  said  above.  There  was  no 
error  in  the  instructions.  * 

[S]  It  is  lastly  argued  that  the  verdict  is 
excessive.  The  record  shows  that  the  bullet 
which  struck  the  respondent  passed  through 
the  fleshy  part  of  the  hip  near  the  pelvic 
bone.  In  order  to  remove  the  bullet,  which 
necessitated  an  operation,  a  cut,  3^  or  4 
inches  long,  and  2%  inches  deep,  was  made 
upon  her  hip.  Numerous  small  nerves  were 
injured.  She  was  in  the  hospital  for  IS  days, 
on  crutches  thereafter  for  a  week,  and  was 
unable  for  more  than  9  weeks  to  follow  her 
occnpation,  which  was  that  of  a  waitress. 
Her  condition  thereaft^  was  very  nervous. 


Her  eztwnses,  phystdans'  an'd  hospital  bills 
totaled  $312.81.  The  Jury  evidently  fixed  the 
sum  of  $1,000  for  pain  and  suCTerlng.  We 
are  satisfied  from  the  facts  In  the  case  that 
this  sum  was  a  reasonable  C(»npensation  for 
her  injury.  At  any  rate,  It  was  not  ex- 
cessive. 

We  find  no  error  in  the  record.  The  Judg- 
meat  appealed  from  Is  affirmed. 

ELLIS,  O.  J.,  and  FULLERTON,  PABK- 
ER,  and  HOLCOMB,  JJ.,  concur. 


DISHMAN  V.  NORTHERN  PAO.  BENEFI- 
CIAL ASS'N  et  al.    (No.  13813.) 
(Supreme  Court  of  Washington.   May  8,  1917.) 
Pbtsicians  and  Stjbgeons  <3==»18(S)— Dsaan 

or  SkIIX— NKGLiaEKCB— LULBUJTT. 

In  a  malprectiee  suit  for  alleged  negligence 
in  treating  an  injury  to  plaintiff*B  wrist,  where 
doctors  of  equal  skiU  and  learning,  being  in  no 
way  impeached  or  discredited,  disagreed  as  to 
the  proper  manner  of  treatment  for  the  injury 
as  alleged  by  plaintiff  and  advisability  of  an 
operaticm  not  performed  by  defendant,  plaintiff' 
cannot  recover,  because  oi  failure  ot  proof  of 
negligence,  since  an  award  <^  damages  would 
rest  upoa  mere  specnlatitm  and  conjecture. 

[Bid.  Note.— EVw  other  cases,  see  Phyndans 
and  Surgeons,  Cent  Dig.  f  43.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman, 
Judge. 

Action,  by  Ora  P.  Dishman  against  the 
Northern  Padfic  Benefidal  Assodatlon,  the 
Northern  Pacific  Railway  Company,  and  A. 
W.  Z.  Thompson.  Judgment  of  dismissal  was 
entered  as  to  the  corporate  defendants.  From 
a  Judgment  for  plaintiff  against  the  defend- 
ant Thompson,  he  aiH>eals,  and  plaintiff 
cross-appeals  from  the  Judgment  dismissing 
the  defendant  Northern  Pacific  Beneficial  As- 
sodatlon. Judgment  against  Thompson  re- 
versed, with  direction  to  the  superior  court 
to  dismiss  the  case,  and  Judgment  of  dismiss- 
al as  to  the  Beneficial  Assodatlon,  from 
which  plaintlfl  has  cross-appealed,  affirmed. 

Griffin  ft  Qrlffln,  of  Seattle,  for  appellant 
C.  H.  Winders,  of  Seattle,  for  respondents. 

PABKER,  J.  The  plaintiff,  Ora  P.  Dish- 
man,  commenced  this,  action  in  the  superior 
court  for  King  county  seeking  recovery  of 
damages  from  the  Northern  Padflc  Railway 
Company,  the  Northern  Padflc  Benefidal  As- 
sodatlon and  Dr.  A.  W.  Z.  Thompson,  one 
of  the  surgeons  of  the  Benefidal  Associa- 
tion. The  damages  sought  to  be  recovered 
are  for  alleged  personal  injuries  suffered  by 
Dishman  as  the  result  of  malpractice  and 
negligence  on  the  part  of  Dr.  Thompson  In 
failing  to  properly  treat  the  injured  extensor 
tendons  of  Dlshman's  left  hand  and  wrist 
The  Bailway  Company  and  the  Beneficial  As- 
sociation were  made  defendants,  and  sought 
to  be  h^  liable  to  Dishman  open  the  theoi7 
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tbat  JDr.  Thompscm  was  acdng  as  thetr  aseiit 
in  the  treatment  of  Dtabman  In  pnrsnance 
of  the  duty  wbldli  It  is  claimed  thej  eacb 
owed  to  him,  reenltlng  from  mioDthly  pay- 
m^tB  to  the  Ben^dal  Auodatlon  flrom  Us 
wftgee  as  an  emplOT^  of  the-Bailway  Com- 
pany, entitling  tabn  to  medical  and  surgical 
treatment  as  occasion  might  require.  The 
case  proceeded  to  trial  before  the  court  sit- 
ting with  a  Jury,  when  at  the  close  of  the 
evidence  introduced  in  Dtshman's  b^alf  a 
motion  was  made  In  behalf  of  each  of  the 
three  defendants  challenging  the  sufficien- 
cy of  the  evidence  to  suwwrt  any  recovery 
as  against  either  of  them.  This  motion  was 
granted  by  the  trial  court  as  to  the  Rail- 
way Company  and  the  Beneficial  Association, 
and  Judgment  of  dismissal  entered  according- 
ly, and  denied  as  to  the  defendant  Dr. 
Thompson.  The  trial  thereupon  proceeded 
as  against  Dr.  Thompson,  and  at  the  close  of 
the  evidence  Introduced  In  Dlshman's  be- 
half counsel  for  Dr.  Thompson  again  chal- 
lenged the  sufficiency  of  the  evidence  to  sup- 
port any  judgment  as  against  blm,  and  mov- 
ed that  the  court  so  decide  as  a  matter  of 
law  and  enter  judgment  accordingly.  This 
motl(m  was  by  the  court  denied,  the  case  was 
submitted  to  the  jury,  and  a  verdict  ren- 
dered awarding  damages  In  Dlshman's  fa- 
vor and  against  Dr.  Thompson.  The  suffl- 
dency  of  the  evidence  was  again  challenged 
by  counsel  for  Dr.  Thompson  by  motion  time- 
ly made  for  Judgment  notwithstanding  the 
verdict,  which  motion  was  by  the  court  de- 
nied, and  Judgment  thereafter  rendered  In 
accordance  with  the  verdict  Dr.  Thompson 
has  appealed  from  this  Judgment,  claiming 
he  is  oitltled  to  Judgment  absolving  him 
from  liability  as  a  matter  of  law,  or  in  any 
event  that  he  Is  entitled  to  a  new  trial. 
IHshman  has  cross-appealed  from  the  judg- 
ment of  dismissal  as  to  the  Beneficial  Asso- 
ciation, claiming  that  the  court  erred  In  Its 
jndgm^t  of  dismissal  as  to  the  Beneficial 
Association,  and  that  he  Is  entitled  to  a  new 
trial  as  against  It.  No  appeal  Is  taken  from 
the  judgment  of  dismissal  as  to  the  railway 
company. 

On  December  101, 1914,  while  In  the  emphKr 
of  the  Hallway  Company  as  a  brakeman, 
IHshman  waa  severely  injured.  He  was 
standing  on  the  sUrmp  of  a  freight  car,  hold- 
ing to  one  of  the  grablrons  above,  hla  wrist 
resting  on  the  iron,  and  his  left  hand  down 
between  it  and  the  side  of  the  car.  whoi  his 
foot  slipped  off  the  stlrmp,  resulting  In  the 
weight  of  his  body  forcing  his  wrist  down 
upon  the  iron,  Injuring  the  carpal  bones  of 
bis  wrist  and  the  tendons  on  the  back  of 
his  wrist  and  band.  The  severity  of  the  in- 
Jury  evidently  resulted  from  the  fact  that 
bis  hand  was  held  between  the  grablron  and 
the  side  of  the  car,  so  that  his  wrist  was 
forced  down  upon  the  Iron  as  a  lever  upon  a 
fulcrum.  The  injury  was  first  treated  by 
Dr.  Hoye^  the  local  surgecm  of  tlie  assodar 


titm  at  Anbom,  soon  after  die  aeeidcat  Krr 
red.  Dr.  Hoye  immobilised  the  wilx  c. 
hand  with  aplints  and  Imndagei,  and 

ezaminaUon  of  it  a  day  or  two  later  k,- 
Dishman  to  tlte  hosidtal  of  Cbe  sssodi- : 
at  TactHua  for  treatment.  Upon  axii--.-: 
at  the  hospital  on  December  28th  DMn-: 
was  placed  in  dungs  of  Dr.  Thompson,  v., 
was  one  of  the  hospital  sargeons.  for  tr-.- 
ment  Dr.  Tbom[>aon  then  remored  the  ta:  - 
ages,  and  took  an  X-ray  photograph  of  *_- 
wrist  and  hand,  and  again  Immobilized  *> 
Injured  parts.  Dlshman  did  not  stay  it  r.- 
hospltal  for  treatment,  but  went  to  his  b- 
at  Auburn  of  his  own  accord,  being  eet' 
to  remain  at  the  hospital  for  treatment  il  :■ 
so  desired,  but  choosing  to  go  to  bis  li  < 
and  be  treated  as  an  outdde  patient.  r>4i..- 
ing  to  the  hospital  from  time  to  tln>-  r  ■ 
treatment.  Be  went  to  the  hospital  ap^-n 
times  for  treatment  np  until  February  yt- 
two  months  following  the  accident.  Dar.; 
these  visits  Dr.  Thompson  re-dressed  tlh-  b 
jury  several  times  and  took  additional  X-n- 
photographs  of  the  wrist  and  band,  gtrL-* 
Dlshman  liniment,  with  directions  for 
use.  Dr.  Hoye  redressed  the  injury  at 
bum  two  or  three  times  during  tbeae  t: 
months,  though  he  was  not  the  phfEiL-Lx 
having  chat^e  of  the  case. 

Dlshman,  becoming  dissatisfied  witb  tt« 
treatment  received,  did  not  go  back  to  tat 
hospital  after  February  25th,  twt  went 
Dr.  Silliman,  at  Seattle,  who  tliercafler  tad 
charge  of  the  case.    On  January  25th,  tti- 
dently  for  the  first  time,  It  wBs  dlscoTcnd 
that  one  or  two  of  the  carpal  bones  m?* 
brok^  This  was  dimly  shown  by  the  X-rv 
photographs,  but  was  apparently  overiookid 
up  to  that  time.   No  portion  of  the  oau; 
fiesh  or  skin  of  the  wrist  or  hand  was  bro- 
ken, or  became  broken,  at  any  time  doric; 
the  two  months'  treatment  by  Dr.  Tboai- 
son.  The  result  of  the  Injury  was  sudi  tint 
Dlshman,  while  under  Dr.  Tbonapsoa^  or. 
could  not  raise  Ids  hand  or  extend  it  lack- 
ward  beyond  the  projected  line  of  the  toe- 
arm,'and  it  was  with  some  dlfllcolty  thit 
could  extend  it  erea  in  a  straight  Una  vlfli 
his  forearm.    This  weakened  condition  ^ 
tlie  hand  and  wrist,  it  is  contended  In  DIA- 
man's  bdialf ,  was  caused  tv  tlie  mptme  aid 
severance  of  the  extensor  trodona,  beiu 
those  tendons  on  the  back  of  the  hand  ud 
wrist  which  enable  one  to  open  and  eztnd 
tlie  hand  badcward,  area  l>ey(Hid  tbe  project- 
ed line  of  the  foreann,  when  the  wriat  and 
hand  are  in  a  normal  healthy  omdltloa.  Ai 
we  proceed,  it  wtU  appear  that  the  sernil 
sui^eons  who  testtfled  upon  the  trial  do  vt 
agree  In  their  opinions  as  to  the  exteoMT 
tendons  being  severed. 

The  alleged  negligence  In  the  treatlnf  tS 
Dlshman's  hand  and  wrist  during  the  tm 
months  following  t)ie  accident,  upon  vIM 
Dlshman  rests  bis  right  to  recover  damifH 
Is  stated  in  hla  oomplolnt  as  followa: 
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when  the  plaintiff  arrived  at  w!d  hos- 
r  surgical  treatment  the  defendants 
lly,  carelesaly,  and  negHgentty  failed. 
1,  and  refused  to  perCorm  any  surgical 
a  up<»i  plaintiff's  left  wrist  to  bring  the 
the  broken  tendous  together,  and  wrong- 
arelessly,  and  negligently  failed,  neg- 
and  refused  to  perform  any  surgical 
n  upon  plaintifTs  left  vrist,  to  suture 
ly  manner  to  fasten  the  ends  of  the  bro- 
aons  together,  and  wrongfully,  caretesa- 
negligently  failed  to  do  anytning  vhat- 
:o  ajfford  the  plaintiff  any  relief  whatso- 
:>m  the  condition  he  was  then  in,  but 
lUy.  carelessly,  and  negligently  allowed 
intijETs  left  wrist  and  extensor  tendons 
to  remain  without  any  treatment  of  any 
batsoever,  and  that  thereafter  for  two 
,  during  all  of  which  said  time  the  de- 
s  had  complete  control  of  the  i^laiutiff 
nplete  control  of  the  care  and  treatment 
plaintiff'a  left  wrist,  the  defendants  did 
r  did  either  or  any  of  them  aver,  do  any- 
ivhataoever  to  benefit  the  plaintiffs  left 
>r  tendons  thereof,  excepting  the  apiuica- 
:  bandages  and  liniment  to  the  surface, 
was  wholly  ineffective,  and  afforded  no 
jr  benefit  whatsocvM:  to  the  plaintiff,  or 
injured  left  wrist  That  immediately 
he  time  the  plaintiff  was  injured,  ana  at 
les  during  the  time  the  plaintift  remained 
hospital  of  the  defendant  Northern  Pacific 
cial  Aasocia^on,  the  defendants  and  each 
m  knew,  or  by  the  exercise  of  reasonable 
he  said  defendants  would  have  known, 
.pturing  and  severing  of  the  said  extensor 
IS  of  plaintiirB  left  wrist,  and  that  during 
said  time  the  defendants  and  eadi  of  th«n 
that  the  only  proper  treatment  for  the 
id  wrist  of  the  plaintiff  was  by  bringing  to- 
:  the  broken  ^da  of  the  said  tendons  and 
ituring  and  securely  fastening  the  same." 

Is  is  followed  by  aUegaUoiu  in  Bnbatance 
had  the  wrist  and  hand  been  operated 
within  a  few  days  fdlowlag  the  Injury 
he  severed  tendons  toougbt  tog^er  and 
red,  the  wrist  and  hand  would  have  be«i 
Bhwt  time  rendered  strong  and  uaefnl, 
Dr.  Thoaqwm'a  fidlnre  to  bo  operate  up- 
be  wrist  and  hand  has  rendered  them 
;ss,  that  they  will  always  remain  so,  and 
because  of  the  lapse  of  time  ibe  extensor 
ons  have  so  shrunken  and  lost  thdr  vi- 
y  tiiat  It  has  become  Impossible  to  imlte 
suture  than.  1%at  the  Issne  Is  narrowed 
tie  questiOD  of  Dr.  Thompson's  n^Ugence 
falling  to  operate  upon  the  hand  and 
It,  and  suturing  the  alleged  broken  ten- 
8,  Is  also  rendered  plain  by  ranarks  of 
nsel  for  Disbman  made  on  sev^l  occa- 
u  dnilug  the  progress  of  the  trial,  such 

e  ire  not  complaining  of  any  failure  to 
tt  broken  cantal  bones."  "We  are  not  com- 
ining  of  his  [Dr.  XbompsMi's]  failure  to  op- 
te  upm  the  bones  of  tne  wrist" 

do  not  And  In  the  record  before  us  any 
Im  of  improper  treatment  by  Dr.  Thomp- 
1  other  than  his  failure  to  operate  upon 
i  satore  the  alleged  severed  extoisor 
idons.  We  have  thus  noticed  the  nature  of 
shman'a  injury  and  the  negligence  of  Dr. 
lompBW,  as  claimed  in  behalf  of  Dlshman, 
Bome  iKigth,  to  the  end  that  we  have  clear- 
before  w  the  exact  issue  touching  Dr. 
lompsoQ's  negligence  as  claimed  in  Dish- 
Em's  behalf 

IMP^ 


This  court  has  recognized  the  law  to  be 
that  a  physician  Is  not  an  insurer  of  a  cure 
In  cases  of  afHlction  under  his  care  for  treat- 
ment, and  that  he  is  not  to  be  held  liable  as 
for  negligence  or  malpractice  for  mere  failure 
to  core,  or  for  bad  results  because  of  his 
choosing  one  of  two  or  more  njethods  of 
treatm^t,  when  such  choosing  Ig  an  exercise 
of  honest  judgment  oa  his  part,  and  the 
method  so  chos^  Is  one  recognized  by  the 
medical  profession  as  a  proper  method  in  the 
particular  case,  though  it  might  not  meet  the 
unanimous  approval  of  the  medical  profes- 
sion. We  shall  preswitly  review  some  of  the 
authorities  supporting  and  lllustratliig  this 
doctrine,  which  we  here  notice  In  general 
terms  only,  as  preUmlnory  to  a  review  of  the 
testimony  of  the  physicians  given  upon  the 
trial  tonching  the  question  of  the  negllgenoe 
of  Dr.  Thompson  In  treating  Dtshman's  hand 
and  wrist,  to  wit,  the  question  of  his  negll- 
geacB  In  falling  to  operate  upon  the  hand  and 
wrist  for  the  purpose  of  suturing  the  alleged 
broken  extensor  tendons  thereof  during  the 
two  months  the  ease  was  In  his  charge. 

The  following  quotations  from  the  testimo- 
ny of  the  physicians  are  taken  from  the  ab- 
stract of  the  evidence,  which  Is  for  the  most 
part  in  the  usual  narrative  form,  and  there- 
fore may  not  in  all  cases  be  the  exact  words 
used  by  the  witnesses.  However,  the  correct- 
ness of  the  abstract  as  a  statement  of  the 
substance  of  the  testimony,  as  prescribed  by 
the  law  and  court  rules  relative  thereto,  is 
not  challenged.  The  trial  occurred  one  year 
and  two  months  after  the  accident,  and  one 
year  after  Dr.  Thompson  ceased  to  have 
charge  of  the  case. 

Dr.  SilUman  testified  in  Dishman'i  fiivor 
Id  part  as  follows: 

"The  plaintiff  has  been  comingto  mr  office 
for  treatment  for  about  a  year.  When  be  first 
called  upon  me,  I  found  a  hollow  over  the  wrist, 
where  the  band  that  goes  acoond  the  wrist  had 
been  torn,  and  sune  of  the  tendous  that  come 
from  the  forearm  into  the  fingers  had  been  torn 
off,  and  others  had  been  dislocated  and  out  of 
place.  There  was  more  or  less  displacement  of 
the  small  bones  of  the  wrist  There  are  eight 
bones  in  the  wrist  joint  and  those  had  been 
sprained  at  the  same  time  that  the  ligaments 
and  tendons  had  been  torn.  The  plaintiff  told 
me  that  be  fell  in  such  a  way  that  at  the  wriat 
there  was  a  b^d  where  naturally  the  parts 
would  snap  off.  The  tendons  that  I  have  re- 
ferred to  are  the  long  extensor  tendons,  that 
stretch  out  the  hand  and  fingers  toward  the 
back.  The  only  method  that  I  know  of  to  treat 
broken  tendons  is  to  sew  the  ends  toge^er  as 
soon  as  possible;  just  as  soon  as  the  surgeon 
can  get  his  apparatus  together.  There  is  no 
difficulty  in  diagnofdng  a  case  where  extensw 
tendons  have  been  severed,  and  I  had  no  diffi- 
culty in  diagnoang  plaintiff's  trouble  when  he 
came  to  me.  *  •  •  As  I  remember,  the  plain- 
tiff came  to  me  a  day  or  two  after  he  ceased  go- 
ing to  the  Beneficial  Association's  hospital— ei- 
ther on  the  27th  or  28th  of  February,  1916." 

"Q.  Is  it  proper  treatment,  Doctor,  of  an  in- 
jure wrist,  with  broken  tendons,  such  as  you 
found  to  exist  in  the  wrist  of  the  plaintiff,  to 
fail  to  suture  those  tendons  and  to  bring  them 
together  for  a  period  of  30  or  60  days  after- 
wards? A.  Under  no  circumstances.  When  the 
ezteneor  tendou  of  the  wrist  are  severed,  the- 
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individaal  loHes  all  strength  in  his  fingen,  as 
far  as  stretiAing  them  out  and  extending  them. 
The  muscles  pull  up,  and  the  movMneAt  is 
practically  lost,  except  by  the  use  of  some  small 
weak  muscles  between  the  bones  of  the  fingers. 
One  of  the  fintt  results  of  the  severing  is  that 
the;  get  smaller  and  fdirivri  up ;  then  the 
muscles  contract  pennanentlr.  That  makes  it 
more  difHcult  to  sew  it  to  the  other  parts,  and 
then  the  parts  are  never  In  better  cradition  for 
•ewing  than  the;  are  just  aft«  the  Injury. 
*  *  *  If  they  are  sewed  together  later,  it  is 
bard  to  remedy  tiie  results,  because  the  i>arts 
do  not  move  freely,  although  you  may  succeed 
in  sewing  the  ends  pretty  well  together.  After 
a  delay  of  30  or  60  days  the  nourishmoit  is  af- 
fected, and  they  have  a  tendency  to  shrivel  up. 
The  usual  result,  if  an  t^wraticm  is  performed 
Immediately,  and  it  ia  properly  dcme,  is  that 
the  Mtient  viU  reoorer  the  use  of  the  Injured 
part" 

"Uiere  waa  no  breaUni;  of  the  skin,  no  tnfae- 
tloD  whldi  would  be  likev  to  set  up  an  Inflam- 
mation, 'K-ith  the  formation  of  pus  that  would 
complicate  the  situatioa,  and  the  results  would 
be  less  likely  to  be  satisfactor;  if  there  had 
been  any  inflammatl<m  there  which  had  ruptur- 
ed the  ports;  but,  as  there  was  none,  you  should 
expect  a  favorable  result.  *  *  *  These  In- 
juries are  not  very  common.  It  is  well  recog- 
nised that  they  do  occur,  and  that  the  only 
treatment  is  suturing  of  the  ends  together  as 
soon  as  possible." 

"Q.  And,  Doctor,  now,  or  at  the  time  he  came 
to  you,  in  your  judgment,  would  it  have  been 
possible  to  have  then  operated  up<m  his  arm 
so  as  to  have  given  him  a  useful  arm?  A.  I 
think  it  would  have  been  possible.  Q.  Well 
would  it  have  been  probable?  A.  It  would  have 
been  probable  that  Uie  ends  the  tendons  could 
have  been  sewed  together,  so  that  he  would  have 
pretty  fair  extension.  Q.  "Why  didn't  you  op- 
erate on  him  for  the  purpose  of  suturing  the 
tendons  whidi  you  found  torn  loose?  A.  I  told 
him  that  I  could  not  guarantee  a  perfect  re- 
sult at  that  time ;  that  the  result  of  the  sprain 
and  of  the  tearing  of  the  tendons  and  ligaments 
should  have  been  remedied  at  onca.  Q.  I  know 
that  is  what  you  testified  to,  but  I  say  why 
didn't  you  (H>erate— you  had  diarge  of  the  case, 
didn't  youT  A.  To  a  certain  extent.  He  had 
charge  <^  his  own  case.  Q.  I>id  you  recommend 
an  operation?  A.  I  told  him  that  be  should  be 
the  judge;  that  be  might  get  good  results  even 
then,  and  he  might  not,  but  I  would  not  guar- 
antee good  rMuIts  then." 

Dr.  Cole  tesUfled  in  Dlshman's  behalf  In 

part  OS  follows: 

"I  do  most  of  the  X-ray  work  for  Dr.  Silli- 
man,  and  also  for  other  physicians  and  sur- 
geons; also  lawyers.  When  I  toc^  the  picture 
and  examined  the  wrist,  the  tendons  on  the 

flaintifTs  left  wrist  appeared  to  be  ruptured, 
t  seemed  to  be  in  about  the  same  condition  as 
it  is  now.  I  think  he  told  me  it  was  about  60 
days  after  he  was  injured  that  I  took  the  pic- 
ture. The  tendons  that  run  over  the  joint  of 
the  wrist  appear  to  be  injured  or  ruptured. 
The  (me  on  the  outside  seemed  to  be  more  plain- 
ly ruptured  frcnn  an  examinatlMi  of  the  plate. 
The  extensor  tendons  of  the  fingers  are  also  bro- 
ken; I  would  not  say  how  many,  but  several. 
I  always  consider  that  a  broken  tendon  is  never 
satisfactorily  mended  unless  it  ia  sutured,  as  a 
rule,  and  usually  the  time  for  suturing,  if  there 
is  not  much  swelling.  Is  immediately  after  the 
injury,  or,  if  there  is  swelling,  after  a  few  days, 
after  the  swelling  recedes.  I  would  not  think 
that  a  reasonably  careful  surgeon  would  wait  a 
period  30  or  60  days  for  suturing  tendons, 
such  as  I  found  to  be  injured  in  plaintiff's  left 
wrist  I  make  a  specialty  of  X-ray  work,  and 
from  an  examination  of  Plaintiff's  Exhibit  B 
it  would  appear  that  the  scaphoid  b<me  had  been 
fractored.   All  of  the  carpal  bones  ctf  the  left 
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wrist  show  that  they  have  been  subject  to  more 
or  less  inflammation.   ♦   •  • 

"Referring  to  treatment  I  would  say  that 
there  would  be  some  difference  in  the  treatment 
accorded  in  case  a  man  bad  a  severed  tendon, 
varying  in  regard  to  the  various  conditions.  By 
that  t  mean,  if  there  was  also  a  great  di«tnrt>- 
ance  and  tearing  loose  of  the  ligaments,  and 
breaking  of  the  bones.  I  would  always  figure 
that  the  greatest  injury  was  the  (me  to  be  at- 
tended first.  The  carpal  bones  of  the  wrist  per- 
form a  very  important  function,  and  sometimes 
when  they  are  broken  we  first  endeavor  to  get 
f!:ood  apposition,  and  if  that  cannot  be  done 
it  becomes  necessary  to  cut  out  pieces  of  these 
bones.  If  there  is  considerable  displacement, 
we  might  endeavor  to  get  a  food  appoutitm. 
When  you  ask  whether  or  not  case  a  tendon 
was  torn,  the  doctor  himself  would  determine 
whether  or  not  be  would  try  to  get  the  teudtHis 
in  appoeitiiMi  by  operation  or  other  methods,  I 
would  say  it  would  depend  upon  his  kmnrtodge 
and  experience  and  own  judgment  *  *  • 

"In  order  to  get  the  hand  upon  the  levrf, 
such  as  the  plaintiff  can  do,  he  must  have  the 
use  of  snne  of  the  extensor  toidons,  and  the 
fact  tliat  he  can  get  it  np  on  the  level,  and 
then  can  reflex  and  open  his  fingers,  indicates 
to  me  that  at  least  some  of  the  extensor  tendwis 
are  working.  If  a  man  came  to  me  with  a  hand 
that  he  could  not  overertend,  the  first  thing  I 
would  do  would  be  to  take  a  picture,  and  I 
would  say,  if  there  was  no  compound  fracture,  no 
opening  of  the  skin,  one  would  not  want  to  stick 
a  knife  in  there  unless  he  thought  there  was 
some  reason  for  it;  and  I  would  say  that  if  a 
doctor  really  and  honestly  felt  tbat  he  could 
treat  patients  without  an  operation,  and  with- 
out laying  open  the  skin  and  flesh,  that  would 
be  the  thing  to  do.  The  questicHi  as  to  whether 
or  not  a  doctor  would  endeavor  to  avoid  an  op- 
eration, however,  depends  on  the  doctor  some- 
timea  I  would  state,  however,  tbat  then  are 
numerous  ligaments  connecting  the  muscles  and 
carpal  bones  of  the  ulna  and  radius,  and  tbat 
the  wrist  and  carpal  bones  are  a  very  complicat- 
ed strnoture,  and  a  doctor  would  hesitate  about 
cutting  into  the  wrist  and  carpal  bmies  unless 
it  was  absolutely  necessary;  unless  he  was  a 
very  skillful  man,  he  would  hesitate.  I  do  not 
know  whether  a  doctor,  finding  a  great  displace- 
ment  of  the  carpal  bones,  and  the  breaking 
thereto,  and  the  tearing  of  the  ligaments,  would 
put  on  splints  or  not  I  do  not  see  wherein  he 
would  get  very  much  benefit  from  the  splints. 
If  there  was  much  swelling,  he  could  put  on  a 
wet  drmsing.  I  would  not  say,  however,  that  if 
he  did  put  oa  splints  he  did  not  know  what 
he  was  dcnng,  because  medicine  is  a  matter  of 
jud^ent  sometimes,  and  oi  experience,  and 
when  a  man  goes  to  a  doctor  it  is  np  to  tbe 
doctw  to  use  nia  good  honest  Judgment" 

Dr.  Pudian  toattfled  In  Dislunan's  behaU 
in  pait  as  ttHSxnn: 
**I  made  an  examination  of  the  plaintilE  cm 

Friday  or  Saturday  of  last  week.  I  also  exam- 
ined the  X-ray  plate  marked  'Plaintiffs  Ex- 
hibit B/  and  all  I  know  about  him  is  limited 
to  the  one  examination  I  made  and  an  examina- 
tion of  the  X-ray  plate,  together  with  what  1 
have  seen  in  tbe  courtroom.  As  to  the  condi- 
tion of  his  wrist  now,  it  seems  to  me  that  all  of 
the  tendons  which  extmd  the  fingers  are  cut. 
It  would  not  he  absolutely  necessary  to  be  cut 
to  have  the  appearance  that  the  wnst  has,  but 
it  seems  that  they  are  all  cut,  with  the  addi- 
tional tendon  here  which  goes  down  to  the  ulnar 
bone,  which  is  called  the  extensor  crepitum  ul- 
naris.  The  bones  may  or  ma;  not  be  fractured. 
It  is  rather  hard  to  tell  at  this  late  date,  al- 
though the  X-ray  looks  as  if  the  bones  of  the 
wrist  had  been  either  luYtken  or  separated,  and 
the  ligaments  torn,  to  a  certain  extent  •  •  * 
"Repairing  of  the  tendon  does  not  in  any  way 
interfere  with  the  healing  of  the  broken  bones. 
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while  if  tJw  twofcen  bonea  should  heal  ever  b»| 

well,  and  we  did  not  repair  the  tendoDB,  the  j 
arm  or  band  or  wrist  womd  always  be  crippled. ' 
There  is  practicallr  only  ooe  way  of  repairing ! 
the  long  tendons.   In  a  very  short  tendon  it  is ! 
not  as  necessary,  but  in  a  very  long  tendon,  the  . 
sooner  the  ends  are  sewed  together,  the  better  < 
results  you  will  get  Yon  can  operate  as  soon  i 
as  the  inflammauon  has  gone  down,  which  is  \ 
usnally  from  3  to  6  days,  and  every  day  after  1 
that  makes  it  much  worse  for  the  patient,  and  1  > 
would  say  that  a  reasonably  careful  and  prudent  I 
surgeon  would  not  allow  tendons  to  remain  for 
30  or  60  days  without  any  openition,  and  he 
would  not  do.it  if  he  knewTt  •   •  •  Bven  if 
ruptured  tendons  are  accompanied  by  fracture 
of  the  cai-pal  bones  of  the  wiist,  the  same  treat- 
ment would  be  followed. 

"Q.  What,  doctor,  in  your  opinion,  would 
have  been  the  probability  or  improbability  of 
bis  having  a  well  hand,  if  the  operation  had  been 
performed  at  the  end  of  60  days,  basing  your 
answer  on  the  condition  which  you  find  the 
plaintiff's  wrist  in  at  the  present  time,  and  your 
examination  of  the  X-ray  which  has  been  ad- 
mitted in  evidence?  A.  I  would  say  that  the 
results  would  not  have  been  as  good  as  If  it 
was  done  at  once,  but  would  be  better  than  if 
it  was  done  now.  •  •  •  There  would  be  prac- 
tically no  danger  from  infection  in  operating  to 
suture  the  tendons  of  the  plaintifTs  wrist 
*  *  *  A  surgeon  can  never  do  any  harm  by 
making  a  nick.  I  mean,  if  there  is  any  doubt, 
in  a  modem  hospital,  you  never  can  do  any 
harm  in  cutting  open  a  man  and  looking  in. 
There  is  no  argument  against  early  operation  in 
case  of  doabt" 

Dr.  Mowers,  chief  surgeon  of  the  Beneficial 
AsBodatloD's  hospital  at  Tacoma,  testified  In 
Dr.  Thompson's  b^ialf  In  part  as  follows: 

"Mr.  Disbman  came  to  the  hospital  on  De- 
cember 28,  1914,  and  was  treated  as  an  office 
case  by  Dr.  Thompson.  The  injury  to  the  wrist 
was  treated  by  keeping  the  wrist  immobilised  by 
splints.  He  came  in  from  time  to  time,  and  the 
splints  were  removed  and  fresh  dressings  reap- 
plied.  •  •  *  When  Dishman  first  came  to 
the  hospital,  the  wrist  was  treated  by  Dr.  1 
Thompson,  who  called  me  to  see  the  wrist  about 
January  2oth,  at  which  time  he  showed  me  the 
X-ray  plate  and  explained  to  me  the  treatment 
whi<m  he  was  giving  him.  I  examined  the  wrist 
carefully  at  this  time;  it  was  swollen  and  ten- 
der. He  was  able  to  extend  the  wrist  on  the 
forearm,  and  the  only  limitation  in  the  move- 
ments was  an  inability  to  completely  overextend. 
There  was  a  fracture  of  one  of  the  carpal  bones, 
and  a  depreadon  over  the  insertion  of  the  tendon 
of  the  extensor  carpi  radlaHs  Brevior,  Indicating 
a  probable  tear  of  this  ligament  From  the  his- 
tory of  the  injury  and  from  the  examination 
there  had  evidently  been  a  severe  stretching  and 

ErolHible  tearing  of  the  numerous  ligaments  unit- 
ig  the  small  bones  of  the  wrist  At  the  time 
I  saw  this  man,  this  had  not  yet  repaired,  as 
was  indicated  by  the  swelling.  I  <did  not  at 
that  time  consider  it  would  be  advisable  to  at* 
tempt  to  suture  the  tendon,  which  was  probably 
torn.  Owing  to  the  Injured  condition  of  the  tis- 
sues, there  was  great  danger  of  infection,  which 
would  not  only  prevent  the  healing  of  the  ten- 
don, but  would^ossibly  do  very  serious  damage 
to  the  wrist  Furthermore,  at  this  time  tbere 
was  no  evidence,  so  far  as  the  motion  of  the 
wrist  was  concerned,  of  any  bad  results  fol- 
lowing from  the  tear.  The  injured  condition  of 
the  bgamenta  between  the  small  bones  of  the 
wrist  was  not  one  which  could  be  treated  surgi- 
cally at  all.  At  this  time  the  hand  was  again 
splinted,  od  my  advice,  and  I  saw  him  about  a 
month  later.  At  this  time  the  condition  of  the 
wrist  was  practically  the  same  as  at  my  former 
examination.  The  swelling  was  somewhat  les- 
sened, lie  was  still  able  to  move  the  wrist  in 
any  direction,  excepting  that  he  sttU  oouid  not 


completely  overextend.  A  sufficient  time  had 
elapsed  to  warrant  the  removal  of  the  splints, 
and  I  advised  that  these  be  removed,  and  that 
he  be  treated  by  means  of  liniments  and  mas- 
sage to  the  wrist  in  order  to  see  how  much  the 
wrist  would  improve  in  this  way.  Later  on.  If 
necessary,  an  attempt  could  be  made  to  suture 
the  tendon.  I  did  not  believe  at  any  time  that 
the  best  results  to  the  wrist  would  warrant 
operative  procedure.  Dishman  did  not  return 
to  the  hospital  after  the  splints  were  removed, 
to  the  best  of  my  knowledge.  It  is  my  profes- 
sional opinion,  as  a  physician  and  surgeon,  that 
the  treatment  accorded  to  tba  plaintiff  hy  Dr. 
Thompson  was  in  accordance  with  good  medical 
practice.  *  *  *  I  think  the  wrist  wili  be 
weak,  owing  to  the  injury  of  the  ligaments  oC 
the  wrist  joint,  not  from  injury  to  the  tendons. 
In  my  opinion,  no  man  with  an  injury  to  the 
small  bones  of  the  wrist  such  as  Mr.  Dishman 
had,  would  ever  have  a  wrist  as  stroug  as  It  was 
before  the  injury." 

Dr.  Argue,  first  assistant  sui^Eeon  of  the 
Beneficial  Association's  hospital  at  Taooma, 
testified  in  behalf  of  Dr.  Thompson  in  part  as 
follows: 

"As  near  as  I  recollect,  the  first  time  I  per- 
sonally examined  the  plaintiff's  hand  was  at 
the  time  Dr.  Mowers  and  Dr.  Thompson  were 
examining  it  in  the  X-ray  room  of  the  hospital. 
At  that  time  [about  January  26th]  I  also  ex- 
amined what  X-ray  plates  had  been  taken,  and 
remember  of  seeing  from  the  plates  one  or  more 
of  the  carpal  bones  broken  in  the  wrist  At 
that  time  1  remember  of  Dr.  Mowers  testing 
out  the  function  of  the  tendons  of  the  forearm 
—of  the  wrist,  and  at  that  time  the  plaintiff 
had  the  ability  to  extend  the  hand  on  the  wrist, 
on  the  level  with  the  forearm,  and  to  extend  the 
fingers  on  the  hand.  •  •  •  A  fracture  of  a 
carpal  bone  is  considered  a  aerious  fracture. 
*  *  *  I  have  examined  plaintiff's  hand  in 
court  and  also  examined  it  in  the  hospital,  and 
I  have  examined  the  various  X-ray  plates  and, 
based  upon  my  cxnmmations  of  the  hand  aud  the 
X-ray  plates,  I  would  state  that  I  have  never  yet 
seen  any  reason  for  believing  that  there  were 
any  ruptured  tendons  in  the  plainttlTB  injured 
hand. 

"Q.  Doctor,  will  you  please  state  to  the  jury, 
based  upon  your  learning,  examination  of  au- 
thorities, and  experience  as  a  surgeon,  the 
moiHietr  ot  cutting  into  a  wrist  or  a  Joint  where 
there  Is  no  compound  fracture,  in  cases  where 
there  are  fractures  of  the  carpal  bones  of  the 
wrist  more  particularly,  or  of  any  of  the  bones 
going  to  make  up  the  joint?  A.  I  would  consid- 
er it  poor  practice  to  cut  In  and  produce  a  eont. 

Sound  fracture  In  the  carpal  bones  at  an  eariy 
ate,  for  any  purpose  whatever.  The  reason 
for  it  would  be  the  danger  of  infection.  Where 
small  bones  are  fractured,  we  find,  if  it  is  a 
componnd' fracture— that  is,  where  the  iUn  is 
broken ;  that  is  what  we  call  a  compound  frac- 
ture, where  the  skin  is  broken ;  that  is,  the 
fracture  communicates  with  the  open  world— in 
such  a  case  it  is  a  frequent  occurrence  to  have 
bone  necrosis  take  place.  Bone  necrosis  is  the 
death  of  bone;  it  does  not  live.  Consequently 
the  fragments  have  to  be  taken  out  later  on. 
On  account  of  this  risk,  I  think  it  is  poor  prac- 
tice to  convert  a  simple  fracture  into  a  com- 
pound fracture,  especially  in  the  presence  of 
small  bone.   •    •  • 

"From  my  examination  of  the  plaintiff's  hand 
in  the  hospital,  and  examination  of  the  X-ray 
plates,  and  the  history  which  be  gave,  in  my 
professional  judgojent,  the  proper  treatment 
would  be  that  of  Immobtlization  of  the  hand 
and  wrist  joint  and  forearm  on  a  splint  fOr  a 
conriderahle  time,  which  Tariee  in  IndiTidaal 
cases.  In  this  case  I  woald  keep  it  In  a  splint 
at  least  30  days,  aod  follow  fay  massage  and 
passive  motion,  to  get  the  joint,  as  well  as  the 
iigamaits  and  mnsdes  and  tradons,  limbered  op 
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MB  near  the  normal  fanctloti  as  poasible,  for  a 
reasonable  time.  *  *  *  In  thie  particular 
CBM.  taking  into  consideration  ihe  history -of  the 
ease,  it  is  my  professional  opinion,  based  npon 
my  knowledge,  experience,  and  study,  that,  evoi 
if  I  di^nosed  a  broken  tendon  in  connection 
with  the  other  injuries— that  js,  the  tearing  of 
tbe  ligaments  and  the  breaking  and  disturbance 
of  the  carpal  bones— the  treatment  I  have  out- 
lined would  be  proper,  and  the  tendon  could  be 
operated  on  later.  I  have  myself  operated  on 
several  tendons  4  and  6  months  after  they  were 
severed,  and  broueht  tiieir  ends  togethM*,  and 
got  e.Tcellent  results.  In  this  particular  case, 
with  the  condition  of  the  carpal  bones  and  the 
other  injories  which  we  all  know  were  sustained, 
«v«n  if  I  made  a  positive  dianuwis  of  a  ruptured 
tendon,  I  would  consider  the  tendon  the  least 
important  for  the  first  30  days,  for  it  is  my 
opmion,  based  upon  personal  ezp^ience  and  up- 
on my  knowledge  and  education,  that  it  is  pos- 
sible to  obtain  good  results  in  60  and  90  w^rs. 
This  is  based  upon  my  actual  experience. 

"From  the  examination  I  made  of  the  plain- 
tifTs  hand  in  the  hospital  and  in  the  courtrooro, 
it  is  my  opinion  at  this  time  that  the  iHiiet 
trouble  in  his  wrist  is  due  to  the  fractoro  of 
the  wrist  bones— that  is,  the  carpal  bones—and 
the  tearing  of  the  capsular  ligaments  that  hold 
the  carpal  bones  in  position.  There  may  be  pos- 
sibly some  injury  to  the  tendons;  I  would  not 
state  nositivefy.  From  the  fact  that  he  can  dtill 
extend  his  fingers  and  flex  them  after  a  lapse  of 
a  year  and  2  months,  it  Is  my  professional  opin- 
ion that  none  of  the  conimunis  tendinis  have 
hem  severed.  I  know  of  no  authority  in  the 
medical  science,  nor  do  I  know  of  any  case,  nor 
is  there  anytldng  in  my  experience  or  knowledge 
ot  medicine  or  surgery,  which  would  lead  me  to 
believe  that  any  man  could  raise  his  fingers  in 
extension  a  year  after  the  communis  tendons 
bad  been  cut   •    •  • 

"It  is  not  my  opinion  that  if  there  were 
broken  extensor  tendons  in  this  man's  wrist 
that  it  would  have  been  a  difficult  matter  to 
suture  them,  after  be  had  left  tb6  hospitaL  Op- 
erations of  that  kind  are  performed  after  that, 
even  after  a  year's  time,  or  more  than  that. 
*  *  *  It  is  my  opinion  that  the  treatment 
accorded  to  the  plaintiff  was  in  accordance  with 
scientific  methods  and  proper  protesBional  treat- 
ment, as  followed  by  ■kulfol  members  oi  the 
medical  profession." 

Dr.  Oalhoan  testiflM  In  behalf  ot  Dr. 
IboniiKRm  In  pert  as  follows: 

"I  was  chief  surgeon  at  the  Oitr  Ementency 
Hospital  for  four  years.  During  my  experience 
and  practice  I  have  had  occasion  to  treat  in- 
juries to  the  wrist,  carpal  l>ones,  extensor  ten- 
dons, and  ligaments.  I  have  examined  the  X- 
rsy  plates,  and  have  personally  just  examined 
the  plaintiff's  injured  wrist  and  hand,  and  from 
ti>e  personal  examinati<Hi  of  his  han't  and  wrist, 
from  a  study  of  the  four  X-ray  plates,  and  from 
the  history  of  the  case,  I  would  give  it  as  my 
diagnosis  that  the  plaintiff's  injury  is  the  re- 
sult ot  a  fractnre  of  the  carpid  bones  of  the 
wrist,-  one  or  more  of  the  carpal  bones  of  the 
wrist,  a  sprain  of  the  ligaments  ot  the  wrist, 
and  a  contusion — that  means  a  bruise— an  injury 
to  the  synovial  sheaths  of  the  wrist,  the  little 
sacs  that  lie  between  the  different  carpal  bones 
of  the  wrist,  setting  up  inflamniati<Hi  in  the 
wrist  and  surrounding  structures. 

"Q.  Did  you  diagnose,  eithw  from  that  his- 
tory or  from  the  examination,  any  broken  ex- 
tensor tendons?  A.  He  has  no  broken  tendons 
at  all.   ♦   •  • 

"If  in  a  particular  case  I  positivelyNdiagnosed 
a  severed  extensor  tendon,  and  found  at  the 
same  time  a  disturbance  of  the  ItKaments  around 
the  carpal  bones,  and  found  that  some  of  the 
carpal  bones  were  fractured,  the  fracture  not 
being  a  compoond  fracture,  I  would  always 
avou  making  a  compound  fractura  out  of  a  aim- 
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pie  fracture,  and  In  a  case  of  violence,  audi  as 
you  have  mentioned,  it  would  be  my  opinion 
that  it  would  be  inadvisable  to  open  it  up  s^ 
once,  espe^ally  where  the  synovial  membranes 
between  the  little  joints  are  inflamed.  *  *  • 
.  There  is  always  a  questionable  result  in  sutur- 
ing tendons,  but  in  qoite  a  percentage  of  cases 
you  get  good  results,  and  tendons  are  sntured 
with  success  em  after  a  lapse  of  60  <w  90 
days." 

Dr.  Elmore  testUled  In  lidialf  o£  Dr. 
Thompson  In  part  as  fMlows: 

"I  hare  examined  the  three  X-ray  plates,  and 
in  connection  with  Dr.  Calhoun  I  examined  the 
plaintiff's  wrist.  I  would  say,  from  an  exam- 
ination of  the  X-ray  plates,  the  history  of  the 
case,  and  my  examination  of  plaintiff's  wrist; 
that  he  is  suffering  from  a  fracture  of  two  and 

Eossibly  three  of  the  carpal  tranes  of  the  wrist, 
do  not  think  that  there  are  any  extensor  or 
other  tendons  of  his  hand  ruptured.  I  have  per- 
sonally sutured  with  success  broken  extensor 
tendons  after  the  lapse  of  60  or  00  days.  In 
case  of  broken  carpal  Nmes,  after  fixation  of  a 
period  of  about  4  weeks,  if  complete  function 
is  not  then  restored,  it  is  my  judgment  that  the 
next  treatment  to  be  followed  is  passive  and 
active  notion ;  that  is,  when  there  is  increased 
immobility  of  the  joint  •  •  •  Q.  What  mo- 
tion do  you  find  this  man's  hand  to  possess?  A. 
He  has  the  power  of  8exi<m  and  extension  at 
the  wrist  joint  through  a  limited  degree.  By 
that  I  mean  he  can't  extend  it  just  now,  I 
should  judge,  over  20—15  or  20— per  cent  ot 
the  normal  motion  of  the  wrist,  but  he  has  mo- 
tion in  both  directions  in  this  limited  way.  Ap- 
proximately that  (showing)^iot  mwA,  but  he 
has  flexion  and  extension.  Q.  Would  that  in- 
dicate that  any  of  those  communis  tendons  were 
ruptured?  A.  It  would  indicate  to  me.  and  I 
also  can  feel,  that  at  the  present  time  there  are 
no  ruptured  extensor  tendons.  •  ♦  •  Xon 
would  not  resort  to  open  operation,  unless  yon 
had  positive  proof  that  there  was  a  rupture 
of  the  tendons,  which  would  disenable  the  man 
to  extend  his  hand." 

Dr.  Sharpies  testified  In  behalf  of  Dr. 
Thompson  in  part  as  follows: 

"I  have  looked  over  the  various  X-rays,  and 
have  personally  this  morning  examined  the 
plaintlETs  hand.  I  have  in  mind  the  history  of 
the  manner  in  which  the  plaintiff  was  injured, 
he  having  his  wrist  on  the  grabiron,  when  his 
foot  went  out  from  under  him,  suspending  his 
weight  on  the  wrist,  and  from  such  history,  an 
examination  of  the  various  X-roy  plates,  and  an 
examination  of  the  plaintiffs  hand,  I  would 
diagnose  the  condition  as  one  of  a  fracture  of 
the  carpal  bones  of  the  wrist  and  of  the  styloid 
process  of  the  radius.  There  are  no  broken  ten- 
dons shown  in  any  of  the  X-ray  plates,  and  in 
my  Judgment  the  plaintiff  has  no  broken  ex- 
tensor tendons  in  bis  injured  wrist" 

Dr.  Thompson,  the  defendant,  testified  in 
his  own  behalf  as  follows: 

"I  have  in  mind  the  time  tho  plaintiff  came 
to  the  hospitaL  Wh«i  he  came  there^  I  was 
doing  the  X-ray  work,  and  the  first  thing  I 
did  with  him  was  to  remove  the  splints  which 
bad  been  put  on,  and  I  took  a  radiograph.  I 
then  told  him  to  return  the  next  day.  I  then 
developed  the  idcture,  and  made  an  examina- 
tion of  the  picture.  I  also  examined  his  hand  to 
find  the  amount  of  damage— the  amount  of  func- 
tion he  had,  and  the  amount  of  swelling,  and 
took  his  own  history.  *  •  •  The  X-ray  pic- 
ture showed  an  unquestionable  fracture  of  the 
scaphoid,  and  in  my  cqitinion  there  was  a  fracture 
of  the  styloid  process  of  the  radius.  I  could  not 
find  any  reason  to  believe  that  there<was  a  rup- 
ture of  one  of  the  extensor  tendmis,  but  I  did  be<- 
lieve  there  was  severe  laceration  and  rupture  of 
the  dwfsal  Ugsmenti  of  the  wrist  Jofat;  tbatisith* 
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Unments  tying  these  small  j<diits  together. 
•  *  *  In  giTing  him  tiie  treatment  I  have 
outlined,  I  used  m;  best  professional  jadsment 
and  that  jadgment  still  holds  good  to^ay.  I 
think  it  was  proper  treatment.  When  he  came 
Into  the  hospital,  he  was  able  to  extend  the 
wrlBt,  and  was  able  to  extend  tie  fingers  to  the 
level,  practically,  with  the  b«<*  of  the  forewia 
He  was  not  able  to  oTcrextend  the  hand.  *  * 
"Prior  to  this  case  coming  to  my  care,  I  had 
pennnally  autnwd  tendons,  and  I  know  how  to 
■ntnre  tendons,  and  have  observed  othens  and 
have  assisted  others,  and  the  fact  is  that,  if 
there  Is  nothing  wrong  with  a  man  bat  a  broken 
tendon,  the  thing  to  do  is  to  immediately  suture 
the  tendon ;  bat.  If  there  are  complications  or 
contuMons,  it  is  my  JudKment  that  it  is  proper 
to  treat  the  case  as  I  treated  this  man  until 
a  definite  diagnosis  is  made.  X  have  seen  the 
plaiatifE's  hand  in  court  since  this  trial  ^begon 
and  I  have  looked  at  the  X-ray  idate,  PlainbfTa 
Exhibit  B,  and  from  my  treatment  of  this  man 
at  the  time  he  was  in  the  hospital,  and  my  ob- 
servation of  his  hand  in  court,  and  the  X-iay 
irfate,  I  do  not  believe  any  of  the  extensor  ten- 
AooB  of  his  hand  are  broken,  and  I  doubt  very 
much  if  the  plaintiff,  in  an  accident  such  as  he 
•uatained,  could  have  broken  his  tendons  with- 
•ot  absolutely  openii^  up  his  entire  wrist.  The 
tendons  are  attached  to  the  maaclcs,  and  it  is 
my  Judgment  tiat,  before  a  tendon  can  break 
loose,  there  will  be  a  rupture  of  the  wrist,  and 
I  do  not  think  these  tendons  could  break,  with- 
out breaking  out  through  the  wrist,  in  .an  acci- 
dent puch  as  was  sustained  by  the  plaintic. 

We  qnote  this  testimony  of  Dr.  Thompson 
more  particularly  for  the  purpoee  of  showing 
blB  ori^nal  diagnose  of  Dlshman's  Injuries, 
fTMO  which  it  aw>ears  that  he  diagnosed 
plshman'a  injuries  substantially  the  same 
as  the  doctors  who  testified  In  hia  behalf 
upon  the  trial,  being  of  the  opinion  that 
there  was  no  severance  of  the  extensor 
tendons.  Hiere  Is  some  conflict  In  the  evi- 
dence as  to  whether  or  not  Dr.  Thompson 
discovered  the  fracture  of  the  bones  of  the 
wrist  ontll  about  January  26th,  a  month 
following  the  accident,  upcm  an  examination 
of  the  X-ray  plates  together  with  Drs.  Mow- 
ers and  Argue.  But,  whatever  failure  he 
may  have  made  to  correctly  diagnose  the  dn- 
jnries  as  to  the  fractured  bones  of  the  wrist 
previous  to  that  time,  it  would  in  no  event 
have  had  any  influence  upon  his  treatment  of 
the  injury  as  he  viewed  the  necessities  of 
the  case;  it  being  also  awwrent  that  the 
Judgment  of  the  doctors  who  testlfled  In  Ms 
behalf  as  to  hIa  proper  treatment  of  the 
case  was  not  influenced  in  the  least  by  the 
fact  that  he  might  have  failed  to  discover 
the  fractured  bones  during  the  first  month 
following  the  accident 

We  may  here  remark  that  there  Is  nothing 
in  the  record  before  us  indicating  that  any 
of  the  doctors  vrho  testified  for  Dlsbman 
and  for  Dr.  Thompson  were  other  than  well- 
qnallBed  i^yslclans  and  surgeons,  or  that 
their  professional  opinions  expressed  In  their 
above-quoted  testimony  were  other  than  their 
honest  convictlona  arrived  at  from  a  pains- 
taking examination  of  the  Injured  parts  of 
Dlshman's  hand  and  wrist  and  the  X-ray 
photographs  thereof. 

The  testimony  given  vpoa  the  trial  of  this 
cam  Is  very  volomlxunu,  corerlnc  nearly  600 


typewritten  pages  of  the  usoal  size.  By  far 
the  larger  part  of  it  is  the  testimony  of 
physlolans  and  surgeons,  and  Is  expert  or 
opinion  testimony  bearing  upon  the  question 
of  whether  or  not  Dr.  Thompson  should  have 
operated  upon  the  hand  and  wrist  and  sutur- 
ed the  alleged  severed  tendons  thereof  during 
the  two  months  he  was  treating  the  injured 
parts.  We  have  painstakingly  read  all  of 
the  testimony  as  furnished  ua  In  the  abstract 
thereof,  and  And  that  of  the  d^t  physicians 
and  surgeons  testifying,  other  than  Dr. 
Thompson,  three  are  of  the  opinion  that  the 
extensor  tendons  of  Dlshman's  hand  and 
wrist  were  severed,  that  Dr.  Thompson 
should  have  operated  upon  the  injured  parts 
and  sutured  the  extensc^r  tendons,  and  that 
In  falling  to  do  so  he  was  guilty  (Mt  such 
unprofessional  and  unskillful  practice  as 
amounted  to  negligence,  notwithstanding  the 
carpal  bones  of  the  wrist  were  seriously  dis- 
turbed In  their  setting,  some  of  them  were 
cradled,  and  the  outer  flesh  of  the  wrist 
and  hand  was  not  broken.  On  the  other 
hand,  of  the  eight  phy^clans  and  surgeons 
testifying,  five,  of  apparent  equal  skill  and 
leamliu:  in  their  profession  with  the  other 
three,  are  of  the  opinion  that  the  extensor 
tendons  of  Dlshman's  hand  and  wrist  are 
not  severed,  that  Dr.  Thompson  not  only 
did  not  fail  to  exercise  a  reasonable  degree 
of  skill  and  Judgment  In  not  operating  upon 
.  the  injured  parts,  but  that  bis  treatment  of 
the  Injury  was  In  their  opinion  such  as  the 
Judgment  of  a  skillful  and  prud«it  physi- 
cian and  surgeon  would,  under  aU  of  the  cir- 
cumstances, have  dictated.  Not  only  that, 
the  opinion  of  these  five  physidanB  and  sur- 
geons is  In  substance  that  Dr.  Thompson 
would  have  been  pursuing  the  correct  course 
in  not  operating  upon  the  Injured  parts,  even 
Iiad  he  been  of  the  opinion  ttiat  the  ext^isor 
tendons  were  severed,  in  view  of  the  serious 
injury  to  the  carpal  Ixmes  of  the  wrist  and 
the  fact  that  there  had  been  no  tweaking  of 
the  outer  flesh  and  skin. 

Such  are  the  conflicting  views  of  the 
learned  doctors  testifying  in  this  case  touch- 
ing this  manifestly  Intricate  and  delicate 
question  of  surgical  science.  To  allow  a 
jury  or  court  to  award  damages  against  a 
physician  for  failure  to  perform  8U(^  a  del- 
icate and  risky  surgical  operation,  where 
learned  men  of  the  profession  have  conflict- 
ing vievre  touching  the  advisability  of  per- 
forming such  an  operation  as  appears  by  the 
evidence  in  this  case,  would  be,  Indeed,  to 
allow  the  awarding  of  damagee  to  rest  up- 
on mere  speculation  and  conjecture.  W  e 
have  not  noticed  the  testimony  of  these 
learned  doctors  at  such  length  for  the  pur- 
pose of  determining  which  entertained  the 
correct  and  which  the  erroneous  opinion 
touching  Dr.  Thompson's  treatment  of  Dish- 
man's  hand  and  wrist,  but  their  testimony 
has  been  noticed  by  us  with  a  view  of  dMn- 
onstratlng  that  neither  Dr.  Thompson  nor 
any  other  phj^dan  could,  In  the  ll^t  of 
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Diabman's  Injury  and  In  the  light  of  medical 
and  BorslCBl  science,  as  the  evldeDce  In  this 
case  shows,  hare  detwmlned  with  any  de- 
gree of  certainty  whether  the  treatment  he 
pnrsoed  or  the  surgical  o]>eration  whldi  it  Is 
fdalmed  he  should  bare  performed  would 
have  produced  the  better  results.  Had  he 
operated,  as  It  Is  <dalmed  he  should  have 
done,  and  the  result  been  no  better  than  the 
treatment  he  gave,  or  wane,  aa  the  testi- 
mony of  a  majority  of  these  learned  doctors 
seems  to  Indicate,  there  would  bare '  been 
Just  as  good  ground  for  Dl^man  to  rest  a 
claim  of  damages  upon  against  Dr.  Thomp- 
son aa  that  upon  which  Disbman's  present 
claim  of  damages  Is  rested. 

The  law  applicable  to  the  Question  of  Dr. 
Thompeon's  alleged  negligence.  It  seems  to 
us,  has  been  thoroughly  settled  by  the  deci- 
sions of  this  court  In  Just  r.  Uttlefleld,  87 
Wash.  299,  303,  ISl  Pac.  780,  781,  Judge 
Holcomb,  speakl[^  for  the  court,  said: 

"The  principal  Questim  here  is  whether  a 
pbyridan  is,  as  a  matter  of  law,  liable  for  a 
wrong  diagnotia  and  ensuioff  treatment  based 
thereon,  even  wh^  there  may  be  an  honest 
difference  ot  opinion  among  members  of  the 
medical  profeeslon  as  to  the  diagnosis,  i£  the 
diagnoetician  proceeded  with  due  care,  aliiU  and 
diligence  in  treating  the  patient  The  law  is, 
of  course,  well  settled  that  a  i^yslcian  is  liable 
for  a  wrong  diagnous  of  a  case,  resulting  from 
a  want  of  skill  or  care  on  the  part  of  the  pbyai- 
cian,  and  followed  by  improper  treatment,  to 
tbe  injury  of  the  patient.  But,  unless  improp- 
er treatment  follows,  a  wrong  diasmosis  givra  no 
right  of  action.  80  Oyc.  1576  ;  22  Am.  ft  Eng. 
Ency.  I^w  (2d  Ed.)  302  ;  6  Thompson.  Ne^ll- 
gence,  S  6717;  Rit^ordson  v.  Carbon  Hill  Coiil 
Co.,  10  Wash.  648,  39  Pac.  95.  It  is  now  well 
settled  that  a  physician  is  entitled  to  practice 
his  profesnon,  possessing  the  requisite  qualifi- 
cations, and  applying  his  skill  and  judgment  with 
due  care,  and  ia  not  ordinarily  liable  for  dam- 
ages consequent  upon  an  honest  mistake  or  an 
error  of  judgment  in  making  a  diagnosis,  In  pre- 
scribing treatment,  or  in  determining  upon  an 
operation,  where  there  is  reasonable  doubt  aft  to 
the  nature  of  the  physical  conditions  involved, 
or  as  to  what  ibould  have  been  done  in  accord- 
ance with  recognised  authority  and  good  cur- 
rent practice.  30  Cye.  1578;  Merriam  v.  Ham- 
ilton, 64  Or.  476,  130  Pac.  406;  Wells  v.  Fer- 
ry-Baker Lmn.  Co.,  57  Wash.  66S,  107  Faa 
860,  29  L.  B.  A.  {N.  S.)  426:  Ooombs  T.  James^ 
82  Wash.  408, 144  Pac.  536;  Lorena  v.  Booth,  84 
Wash.  650.  147  Pac.  31." 

In  Dahl  r.  Wagner,  87  Wash.  492,  496, 161 
Pac  1079,  1080^  Judge  Cbadwldc,  i^eaking 
for  the  court,  said: 

■  "It  baa  been  the  uniform  holding  of  this  court 
that  where  doctors  of  equal  skill  and  learning, 
being  in  no  way  impeached  or  dificredlted,  dis- 
agree in  opinion  upon  a  given  state  of  facts,  that 
the  courts  cannot  bold  a  defendant  in  a  mal- 
practice suit  to  the  theory  of  the  one  to  tbe 
exclusion  of  the  other.  This  is  the  lo;ric  of 
Brydgcs  v.  Ouoningham,  69  Wash.  8,  124  Pac. 
]31,  It  is  enough  if  tbe  treatment  employed 
'have  the  approval  of  at  least  a  respectable  mi- 
nority of  the  medical  profession  who  recognized 
it  tiB  a  proper  method  of  treatment.'  Lorenz  v. 
Booth,  S4  Wash.  560,  147  Pac.  31.  The  reason 
is  obvious.  A  man  who  is  called  upon  to  ez(>r- 
cise  professional  Judgment  Is  bound  only  to  the 
exercise  of  reasonable  skill  and  learning  and  dili- 
gence. 'He  is  not  liable  for  mistakes  if  he  usee 
the  method  recognized  and  approved  to  those 
reasonably  skiUfld  In  the  proiioidon.*   WaUi  t. 


Ferry-Baker  lumber  Co.,  57  Wash.  668.  107 
Pac.  869,  28  L.  R.  A.  (N.  S.)  426;  Sawdey  v. 
SpokoQ*  Falls  ft  N.  R.  Co.,  30  Waiih.  349,  7U 
Pac.  972,  94  Am.  3t  Rep.  880:  Wharton  v. 
Warner,  75  Wash.  470, 135  Pac.  235;  Shearman 
ft  Redfield,  Negligence^  S§  433-435;  Wittbaus  & 
Beder,  Medical  Jurisprudence,  p.  30.  This 
court  will  not  assume  to  pass  upon  the  facts,  or 
find  tbe  preponderance  of  the  evidence  upon  any 
question  of  fact;  nor  can  it  be  said  that  we 
are  doing  so  in  this  case,  for  the  facts  are  not 
reastmably  disputable.  But  we  may  assume  to 
say,  if  men  of  skill  and  learning  express  con- 
trary opinions  upon  admitted  facts,  and  snch 
opinions  differ,  although  not  luepondraatuig  the 
one  way  or  tbe  other  (as  they  do  in  this  case), 
that  tbe  law  will  not  impose  a  liability  upon  a 
professional  man  who  acta  within  the  reasonable 
limit  of  eitlm  (^nnkn.  Nor  will  a  court  hotd  a 
man  guilty  of  malpractiGe  when  docttws  disagree 
as  to  methods  of  treatment,  although  it  be  sug- 
gested that  there  is  a  more  modem  method  than 
the  one  onpkyed,  or  the  surgeon  onploys  a 
modem  method  to  exdusian  nt  one  tJiento- 
fore  adopted  as  a  standard." 

In  addition  to  the  prerlous  dedslonfl  at 
this  court  dted  in  the  above  quotations,  those 
of  Hoffman  v.  WatUns,  76  Wash.  UB,  138 
Pac.  664,  and  Ooombs  t.  James,  82  Wash. 
403,  144  Pac.  636,  may  be  noted  aa  In  har- 
mony with  these  viewa 

It  seems  unnecessary  to  look  to  the  ded- 
sions  of  other  courts,  in  view  of  the  -extent 
to  whlcb  tbe  question  has  been  dealt  with 
by  this  court  We  quote  briefly,  howev^, 
from  two  well-C(HiEddered  dedsloos  of  other 
JurlsdlcUona  In  Staloch  v.  Holm,  100  Minn. 
276,  283,  111  N.  W.  264,  267  (9  I*  R.  A.  [N. 
S.]  712),  Judge  Ja^rd,  speaking  for  the 
court,  said: 

"Physicians  and  sui^teons  deal  with  progres- 
sive inductive  science.  On  two  historic  occasiMis 
the  greatest  surgeons  in  our  country  met  in  cmk-- 
ference  to  decide  whether  or  not  they  should  op- 
erate upim  the  person  of  a  president  of  the 
United  States..  Their  conclusion  was  the  final 
human  judgm^t.  They  were  not  respoosiUe 
in  law,  either  human  or  divine,  for  tbe  ultimate 
decree  of  nature.  The  same  tragedy  is  enacted 
in  R  less  conspicuous  way  every  day  in  every 
part  of  the  cmmtry.  Tbe  same  prmdi^es  of 
justice  apply.  Shell  it  be  held  that  in  such  cas- 
es, where  there  is  a  fundamental  differrace 
among  physicians  as  to  what  condnsion  their 
science  anilied  to  knowaUe  facta  would  lead  to, 
then  what  they  with  their  knowledge,  tnining, 
and  experience  are  unaMe  to  decide,  and  what, 
in  the  nature  of  human  limitations,  is  not  sus- 
ceptible of  certain  determination,  BbaU  be  au- 
tocratically adjudged  by  twelve  men  in  a  box, 
or  by  <me  man  on  tbe  bendi,  or  by  a  larger 
number  in  an  appellate  court,  none  of  whom  are 
likely  to  have  the  fitness  or  capadty  to  deal 
with  more  than  the  dements  of  the  ctmtroversy? 
All  the  court  can  prcq>«1y  do  If  an  action  £k 
negligence  sbould  be  brought  in  audi  a  case 
would  be  to  direct  a  verdict  for  the  physidan. 
In  Williams  v.  Poppleton,  3  Or.  139, 145,  Cpton, 
J.,  said  of  a  diarge  of  ne^igence  iu  tbe  reduc- 
tion of  a  distocatitm:  'In  eases  like  this  the 
court  and  Jury  do  not  undertake  to  detennine 
what  is  the  best  mode  of  treatment  or  to  de- 
cide questions  of  medical  science  upon  whidi 
Burgeona  differ  among  themselves.' " 

In  Ewljig  v.  Goode  (C.  O.)  78  Fed.  442, 
Judge  Taft,  then  Circuit  Judge,  observed: 

"The  naked  f.icts  that  defendant  performed 
operatitms  upon  bet  eye,  and  that  pain  followed, 
and  that  subaequently  the  eye  was  tn  such  a 
bad  oondltUm  that  it  bad  to  be  extracted,  cs- 
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tablish  aelther  the  oeglect  and  anHkillfulneBB  of 
the  treatment,  nor  the  causal  connection  between 
it  and  the  unfortunate  event.  A  ph^vsician  is  not 
a  warrantor  of  cures.  If  the  maxim,  'Res  ipsa 
loquitur,'  wete  applicable  to  a  case  like  this,  and 
a  failure  to  cure  were  held  to  be  evidence,  how- 
ever Blight,  of  negligence  on  the  part  of  the 
physician  or  surjreon  canning  the  bad  reault, 
few  would  be  courageous  enough  to  practice  the 
healing  art,  (or  tbey  would  have  to  assume  finan- 
cial liaUUtj  for  nearly  fell  the  *mi  that  flesh  is 
hair  to.' " 

We  are  of  the  opinion  that  this  leeord  Is 
wholly  wantlnfiT  la  evidence^  mch  as  the  law 
requires  bt  cases  ot  this  Und.  sufficient  to 
«hDw  that  there  was  a  tallnre  to  exercise 
iMHUSt  Jodgment  on  the  part  of  Dr.  Xhomp- 
aoa  tn  the 'treatment  of  Dlshman's  hand  and 
wilst.  Indeed,  the  evidence  not  oa\7  fkils  to 
show  want  of.  Mcerdse  of  honest  judgment, 
hot  according  to  &  m&SorUj  ot  the  learned 
doctOTS  testifying  tqkhi  the  trial  (and  this  Is 
manifestly  a  question  of  t^dnion)  Dr.  Thomp- 
son properly  refrained  from  performing  the 
operation  It  Is  daimed  he  aboold  liaTe  pov 
formed.  We  fed  constrained  to  decide  as  a 
matter  of  law  Uiat  IMdiman  cannot  reoorer 
against  Dr.  Tlwmpeon  because  of  failure  of 
proof  at  negll^nce  on  his  part  It  ftdlows 
as  a  matter  of  course  that  no  recovery  can 
be  had  against  the  Beneficial  Association, 
since  it  In  no  event  could  be  liable  for  any 
negligence  oth»  than  that  of  Dr.  Thompaon. 

The  Judgment  against  Dr.  Thompson  Is  re- 
versed, with  direction  to  the  sv^erior  oonrt 
to  dismlSB  the  case  with  prejudice  as  to  him. 
TtK  Judgmmt  of  dismissal  as  to  the  Benefi- 
cial Aasof^tion,  from  which  Rahman  has 
cnas^ppealed,  is  afilmied. 

ELLIS,  C.  J.,  and  MOXmT  and  HOL- 
COMB,  JJ.,  concur.  ' 


MTBRS  V.  EXCHANGE  NAT.  BANK. 
(No.  13702.) 

(Supreme  Court  of  Washington.  Hay  U, 
L  CouiTB  «=397(1)— Fedbeal  Question— Na- 
tional Banks. 
Whether  a  national  bank  is  liable  aa  custo- 
dian of  a  will  for  failure  to  deliver  it  la  a  fed- 
eral question. 

[Ed.  Note^For  other  eases,  see  Courts,  Gent. 
Dig.  I  328.] 

H.  OUSTOMS  AND  USAQES  4S»S— IlXSOALITT. 

No  rights  can  aprinc  from  a  custom  that  vio- 
lates a  law. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Tlsagcs,  Cent  Dig.  8-10.] 

3.  Wills  €=»21i  —  Custody  by  Natiotjal 
Bank— LiAiiiLiTT  fob  Failube  to  Dbliveb 
OP— Statute. 
Where  teetator  mailed  his  will  to  a  national 
bank  for  safe-keeping  in  a  sealed  envelo[>e  with 
a  letter  rcquestiup  the  bank  to  hold  the  will  sub- 
ject to  his  order  during  life,  and,  upon  satisfac- 
tory proof  of  his  death,  to  deliver  it  to  either  of 
two  parties,  and  the  bank  acknowledged  receipt 
of  the  letter  and  sealrd  envelope,  saying  that  the 
■envelope  had  been  filed  for  safe-keeping,  under 
the  terms  of  the  letters  which  passed  between 
testator  and  the  bank  there  waa  no  liability  on 


the  bank  ex  contractu  or  ex  delicto,  under 
Rem.  Code  1915,  IS  1289.  1293,  providing  that 
any  person  having  custody  of  a  will  n'lall,  with- 
in 30  days  after  he  receives  knowled^'e  of  tes- 
tator's death,  deliver  the  will  into  the  superior 
court,  etc.,  for  its  failure  to  deliver  up  the  wUL 
[Ed.  Notfr— For  other  eases,  see  Wills,  Oent 
Die.  I  518T 

4.  Banhs  and  Banking  4b»233  —  Natiokai. 

Banks— LiABiLiTT  Imposed  by  State. 
The  state  cannot  impose  any  liability  upon 
a  national  bank  by  adding  any  powers  to  those 
expressly  grauted  or  fairly  implied  in  the  act 
anthorising  its  <nwtion. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {|  879,  887.] 

Limitation  or  Actions  <t=335(l)— Actions 

FOB  Penalties— Statutes. 
Under  Rem.  Code  1915,  {  159,  subd.  6,  pro- 
viding that  an  action  upon  a  statute  for  a  pen- 
alty or  forfeiture  most  be  commenced  within 
three  years,  an  action  against  a  national  bonk 
to  recover  for  failure  to  deliver  up  a  will  in- 
trusted to  It  for  safe-keeping  by  testator,  as  re- 
quired by  Rem.  Code  1915,  §1  12i89,  1292«  com- 
menced more  than  three  years  after  the  last  act 
in  adminiatratioa  of  testator's  estate,  was  bar- 
red. 

CEd.  Note.— For  other  cases,  see  limitation 
^^Actions,  OenL  Dig.  H  109,  158,  100,  161. 

Department  L  Appeal  from  Superior 
Court,  Spokane  Cbunty;  B.  H.  SuIUvau, 
Judge. 

Actios  by  Annie  Myers  against  the  Ex- 
change National  Bank.  From  Judgment  dis- 
missing the  action,  plaintiff  appeals.  Af- 
firmed. 

Merrltt,  Lantry  &  Merrltt,  of  Spokane,  for 
appellant  Cullen,  Lee  &  Matthews  and  Post, 
Kussell,  Carey  &  Hlgglns,  all  of  Spokane  for 
resiwndent. 

WEBSTER,  J.  This  is  an  action  for 
damages.  A  demurrer  to  the  amended  com- 
plaint having  been  sustalnEhd  and  the  plain- 
tiff declining  to  plead  further,  a  Judgment 
was  entered  dismissing  the  action.  The 
plaintiff  has  appealed. 

The  essential  allegations  In  the  complaint 
are  that  the  resiiondeDt  is,  and  at  all  times 
hereafter  stated  was,  a  national  bank  doing 
business  in  the  city  of  Spokane ;  that  it  has 
from  the  beginning  been  the  custom  of  all 
banks,  Indnding  the  respondent,  to  receive 
and  accept  wills  for  safe-keeping,  to  be  de- 
livered as  directed  upon  the  death  of  a  testa- 
tor; that  E&os  S.  Perdue,  under  the  name 
of  WUUam  Perdue,  was  for  a  number  of 
years  a  reddent  of  the  city  of  Spokane,  a  cus- 
tomer of  the  respondent,  one  of  its  stock- 
holders, and  was  well  known  to  Its  officers; 
that  in  April,  1909,  Perdue  mailed,  from  the 
city  of  Ias  Angeles  in  the  state  of  California, 
his  last  will  and  testament  to  the  respondent 
for  safekeeping,  in  a  sealed  envelope,  with  a 
letter  requesting  It  to  hold  the  will  subject 
to  his  order  during  his  lifetime,  and,  upon 
"satisfactory  i»oor'  of  bis  death,  to  d^ver 
it  to  eitiiOT  his  frioid  Michad  D.  Shea  of 
Spokane  or  a  brother,  William  Perdue,  of 
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Oletuoont,  Ohio,  aoSl  tbat  respcmdent  ac- 
knowledged receipt  of  the  letter  ftnd  sealed 
envelope,  saying  that  the  envelope  had  been 
filed  for  safe-keeplog.  It  is  farther  alleged 
that  Shea  was  well  known  to  the  officers  of 
the  bank,  was  a  resident  of  Spokane,  and 
kept  a  place  of  business  therein ;  that  Perdue 
died  in  February,  1911,  in  the  state  of  Ohio ; 
that,  believing  Perdue  died  intestate.  Shea, 
at  the  instance  of  the  heirs  of  Perdue,  was 
appointed  administrator  of  his  estate;  that 
the  estate  was  settled  anU  distributed  to  the 
father  and  mother  of  Perdue,  they  being  his 
sole  h^rs  at  law ;  that  none  of  the  benefici- 
aries under  the  will  knew  that  the  will  exist- 
ed until  its  deUvery  to  Shea  in  October,  1914; 
that  the  rrapondoit,  through  Its  president 
and  other  <^cer8,  had  notice  and  knowledge 
of  the  death  of  Perdue  pexidlng  the  adminis- 
tration of  the  estate;  tbat  the  ai^llant,  un- 
der the  terms  of  the  will,  would  have  re- 
c^red  in  ezcera  of  $4,000  tulA  the  will  be^ 
produced;  that  the  re^ndent  retained  the 
will  In  its  possession  until  October,  1914, 
when  It  delivered  it  to  Shea  ltt(d<»ed  in  the 
sealed  aavelc^;  that  the  estate  of  Perdue 
bad  then  been  administered  and  closed  and 
th*  pn^rty  dlss^ted  or  lost,  and  that  np 
to  that  Oate  the  reqtondent  "concealed  the 
existence*  of  the  will  from  the  appellant,  the 
other  beneficiaries  named  in  the  will,  and 
from.  Shea  and  the  brother  William  Perdue. 

The  resptmdeat  donurred  to  the  complaint 
upon  two  KTOOQ^:  CD  ^niat  it  does  not  state 
facts  Buffident  to  constitnte  a  cause  of  ac- 
tlMi;  and  (2)  that  the  action  bad  not  been 
commenced  within  the  time  limited  by  law. 

The  appellant,  H  we  correctly  Interpret  the 
brief,  relies :  (a)  Hpon  the  contract  evidenc- 
ed by  the  two  letters ;  and  (b)  np<m  the  statr 
nte  of  this  state.  The  sections  of  the  statute 
r^ed  upon  are  1280  and  1292,  1  Bem.  Code, 
which  provide  that  any  person  having  the 
custody  of  a  will  shall,  within  30  days  after 
he  shall  have  rec^ved  knowledge  of  the 
death  of  the  testator  or  testatrix,  dellrar  the 
will  into  the  superior  court  baring  juiisdlc- 
tion  or  to  the  pers<m  named  In  thd  will  as 
executor,  and  that  any  person  **who  shall 
willfully  foil  or  neglect^'  to  so  d^ver  a  will 
shall  be  liable  to  every  person  interested  ta 
the  will  for  damages  by  such  neglect> 

[1]  respondent  Is  a  national  bank,  and 
the  solution  of  these  questions  necessitates 
a^  Interpretation  of  the  National  Bank  Act 
and  a  review  of  the  decisions  of  the  federal 
courts.  This  obviously  presents  a  federal 
question,  ^e  applicable  provisions  of  this 
act  are  found  in  Fe^deral  Statutes  Annotated, 
VOL  B,  S3  5133,  6136,  5109,  5211,  and  522S 
(U.  S.  Comp.  St  1016,  H  0668,  0661.  9711, 
9774,  0S15).   Section  6133  provides  that: 

"Associations  for  carrying  on  the  business  ot 
hanking  [italics  ours]  under  this  title  may  be 
formed  by  any  number  of  natural  persons,  not 
less  In  any  case  than  five." 

Section  61S6,  subd.  7,  provides  tbat  every 
association  shall  bare  power: 


"To  exercise  by  its  board  of  directors,  or  dnljr 
autborized  officers  or  agents,  subject  to  law,  an 
such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  hankinff;  by  discount- 
ing and  negotiating  promissory  notes,  draftSr 
bills  of  exchange,  and  other  evidences  of  debt; 
by  receiving  deposits ;  by  buying  and  selling  ex- 
change, coin,  and  bullion ;  by  loaning  money  on 
personal  security ;  and  by  obtaining,  issninc* 
and  circulating  notes  according  to  the  pron- 
mouB  of  this  title." 

Section  5211  provides  that  every  assoda* 
tlon  shall  make  to  the  Comptroller  of  the 
Currency  "not  less  than  five  reports*  during 
each  year;  "eadi  such  report  shall  exhibit 
in  detail  and  under  appropriate  beads  tba 
resources  and  liabilities  of  the  association 
at  the  close  of  business  on  any  past  day  by 
him  specified."  Section  6328  i«OTldes  tbat 
In  the  contingencies  there  stated,  which  are 
not  material  here,  it  shall  be  lawful  for  tbo 
association  "to  deliver  special  deposits." 

The  act  authorizing  the  creation  oC  a  bank 
of  tbe  United  States  receivcid  Its  first  In- 
terpretation by  tbe  federal  Supreme  Gonrt  In 
the  case  of  McCulloch  v.  Maryland.  4  Wheat 
816,  4  L.  Ed.  670.  Hie  qneatimi  liiere  pre- 
sented was  whether  a  state  could  tax  a 
branch  of  the  Bank  of  the  United  States.  In 
deciding  that  a  state  has  no  such  power  the 
court  said: 

"The  court  has  bestowed  on  tbig  subject  its 
most  deliberate  consideration.  The  result  Is 
a  conviction  that  the  states  have  no  power,  by 
taxation  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control  tbe  operatimis  of 
the  constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in  the 
general  government.  This  is,  we  Uiink,  the  un- 
avoidable consequence  of  that  suprema<7  which 
tbe  Constitution  has  declared.  We  are  unani- 
mously of  opinion  tiiat  tbe  law  passed  by  the 
Ijegislature  of  Maryland,  imposing  a  tax  on  the 
Bank  of  the  United  States,  Is  unconstitutifmal 
and  void." 

It  has  been  held  that  the  same  rule  applies 
to  national  banks.  Farmers'  &  Merchants* 
Ntl.  Bank  V.  Dearlng,  91  U.  S..20,  23  L.  Ed. 
196,  The  reason  assigned  is: 

"Tbe  national  banks  *  *  *  are  Instru* 
ments  designed  to  be  used  to  aid  the  govern- 
ment in  the  administration  of  an  Important 
branch  of  tbe  public  service." 

In  Easton  v.  Iowa,  18S  U.  S.  220,  28  Sup. 
Ct  288,  47  L.  Ed.  452,  the  president  of  a 
national  bank  was  convicted  and  sentenced, 
under  the  provisions  of  a  statute  of  the  state 
of  Iowa,  for  receiving  a  deposit  at  a  time 
when  he  knew  the  bank  was  Insolvent  In 
revenAng  the  case  the  court  said  tbat  the 
federal  law  creating  and  relating  national 
banks  "has  in  view  the  mection  of  a  system 
extending  throughout  tbe  country,  and  In- 
dependent, so  far  as  powers  conferred  are 
concerned,  of  state  legislation,  whidi,  If  per- 
mltted  to  be  applicable,  might  Impose  limita- 
tions and  reetrictions  as  various  and  aa  nu- 
meroos  as  the  states." 

In  McCormick  v.  Market  Bank,  165  U.  S. 
638.  17  Sup.  Ot  483,  41  U  Bd.  817,  It  was 
decided  tbat  a  national  bank  in  process  of 
organlHiUon,  but  which  bad  not  been  ai^ 
tbtnrlzed  by  tiie  Comptroller  of  the  Cnrrency 
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mence  the  bnslnen  of  banking,  was 
ble  for  a  breach  at  a  ftre-year  lease 
Lt  bad  encatM  with  a  view  to  obtaln- 
taln  offices  to  be  used  tod  occapled  by 
mnUng  parposes.  TUs  view  was  bas- 
the  provisions  ot  tiie  federal  sbitnte. 
effect  tbat  no  sadi  association  shall 
ct  any  business  '^cept  su(ih  as  Is  lu- 
ll and  necessarllr  preliminary  to  its 
zatlon/'  until  it  has  been  anthorixed  by 
>mptrol]er  to  commence  the  business  of 
ig.  In  the  course  of  t3ie  opiiilwi  the 
Bald: 

*  *  The  lease  is  void,  canaot  be  made 
y  estoppel,  and  will  not  support  an  action 
over  anything  beyond  the  value  of  what 
efendant  baa  actually  received  and  en- 
California  Bank  T.  Kennedy.  187  U.  & 
.7  Sup.  Gt.  831,  42  L.  Ed.  198,  the  action 
brought  to  recover  a  jud^mt  against 
tional  bank  which  had  soaght  to  snb- 
)  for  stodk.  In  a  savings  bank.  Both 
i  had  become  Instdrent  The  action  was 
L  upon  a  statute  of  the  state  of  Callfor- 
>n  the  theory  that  the  national  bank  was 
(dcbolder  in  the  savings  bank  and  In  con- 
moe  liable  under  tb&  laws  of  the  state 
ly  the  debts  of  the  savings  bank  In  pro- 
.on  to  the  amoant  of  stock  held  and  own- 
y  It.  The  bank  had  received  a  dividend 
L  the  state  bank  before  the  latter  be- 
p.  insAlTent.  The  record  presented  two 
itlons: 

L)  Do  the  statutes  of  the  United  States 
r.  Stat  S  5136  et  seq.),  relnting  to  the  or- 
xation  and  powers  of  national  banks,  pro* 
t  them  from  pnrehasing  or  sabsciibing  to 
stock  of  another  corporation. 
2)  The  transfer  of  the  stock  in  question  to 
bank,  being  unaiithorized  by  law,  does  the 
:  that,  under  some  circumstances,  the  bank 
ht  have  legally  acquired  stock  in  the  cor- 
ntlon  estop  the  bank  from  setting  up  the  D- 
ility  of  the  transaction?" 

toth  questlMis  were  resolved  In  ftivor  of 
immunity  of  the  national  bank.  In  do- 
ing the  first  gtiestlon  the  court  said: 
As  to  the  first  question,  it  is  settled  that  the 
itod  States  statutes  relative  to  national  banks 
tstitate  the  measure  of  the  authority  of  such 
-poratioos,  and  tbat  they  cannot  rightfully 
ircise  any  powers  except  those  expressly 
inted,  or  which  are  incidental  to  carrying  on 
i  business  for  which  they  are  established.  Lo- 
a  County  Bank  v.  Townsend.  139  U.  S.  67, 
[11  Sup.  Ot.  496.  35  L.  Ed.  107].  No  ex- 
ess  power  to  acquire  the  stock  of  another  cor- 
ration  is  conferred  upon  a  national  bank,  but 
has  been  held  that,  as  incidental  to  the  power 
loan  money  on  personal  security,  a  bank  may, 
the  usual  course  of  doing  such  business,  ac- 
pt  stock  of  another  corporation  as  collateral, 
id  by  the  enforcement  of  its  rights  as  pledgee 
may  become  the  owner  of  the  collateral  and 
I  subject  to  liability  as  other  stockholders, 
ntional  Bank  v.  Case,  98  U.  S.  628  [25  L.  l!:d. 
13],  So,  also,  a  naticmal  bank  may  be  con- 
»led  to  poBsesB  the  Incidental  power  of  acccpt- 
ig  in  good  faith  stock  of  another  corporation 
B  security  for  a  previous  indebtodnees.  It  Is 
lear,  however,  that  a  national  bank  does  not 
lossess  the  power  to  deal  in  Bto^&  The  pro- 
libition  la  Implied  from  the  failnre  to  grant  the 
Hnrer," 


Addressing  Itadf  to  the  second  anestloa, 
It  was  said: 

"Whatever  dlvei^enee  of  opinion  may  arise  on 
this  question  from  conflicting  adjudications  in 
some  of  the  state  courts,  in  uis  court  it  is  set- 
tled in  favor  of  the  right  of  the  corporation  to 
plead  its  want  of  power ;  that  is  to  say,  to  as- 
sert the  nullity  of  an  act  which  is  an  ultra  vires 
act.  ♦  •  •  'A  contract  of  a  corporation, 
which  is  ultra  vires,  in  the  proper  sense,  that 
Ib  to  say,  outside  the  object  of  its  creaticm  as  de- 
fined in  the  law  of  its  organization,  and  there- 
fore beyond  the  powers  conferred  upon  it  by  the 
Ijegislature,  is  not  voidable  only,  but  wholly 
void,  and  of  no  le^l  effect.  The  objection  to 
the  contract  ia  not  merely  that  the  corporation 
ought  not  to  have  made  it,  but  that  It  could 
not  make  it  The  contract  cannot  be  ratifled 
by  either  party,  because  it  could  not  have  been 
authorized  by  either.  No  performance  on  ei- 
ther side  can  give  the  nnlawfal  omtract  any 
validity,  or  be  the  fonndatlon  of  any  right  of 
action  upon  it'  •  •  *  As  said  in  McCormick 
V.  Market  National  Bank,  165  U.  S.  538.  549  [17 
8np.  Ct.  488.  436  (41  L.  Ed.  817)]:  'The  doc- 
trine of  ultra  vires,  by  which  a  contract  made 
by  a  corporation  beyond  the  scope  of  its  cor- 
porate powers  is  unlawful  and  void  and  will  not 
support  an  action,  rests,  as  this  court  has  often 
recognized  and  affirmed,  upon  three  distinct 
grounds:  The  obligation  of  any  one  contracting 
with  a  corporation  to  take  notice  of  the  legal 
limits  of  its  powers ;  the  interest  of  the  stock- 
holders not  to  be  subject  to  risks  which  they 
have  never  izndertaken;  and,  above  all,  tjie  in- 
terest of  the  public  that  the  corporation  shall 
not  transcend  the  powers  conferred  npon  it  by 
law.'  *  •  ♦  Applying  the  principles  of  law 
thus  settled  to  toe  case  at  bar,  the  result  is 
free  from  doubt.  The  power  to  purchase  or  deai 
in  stock  of  another  corporation,  as  we  have  said, 
is  not  expressly  conferred  upon  national  banks, 
nor  is  it  an  act  whidi  may  be  exercised  as  inci- 
dental to  the  powers  expressly  conferred.  A 
dealing  in  stocks  is  consequently  an  ultra  vires 
act.  Being  mich,  it  is  without  efficacy.  Pearce 
V.  Railroad  Co.,  21  How.  441,  445  fl6  I*  Ed. 
184].  Stock  so  acquired  creates  no  liability  to 
the  creditors  of  the  corporation  whose  stock  was 
attempted  to  be  transferred.  Cook  on  Stock  and 
StoctmoIdersL  vol.  1,  p.  435,  note  1  to  section 
316^  and  authorities  there  cited." 

It  was  further  hrid  that  the  bank  was  not 
estopped  from  questioning  Ite  owrorshlp  of 
stock  and  consequent  UaMUty  because  of  ite 
receipt  of  dividends  on  the  stock  at  the  sav- 
ings bank. 

TbB  same  principles  were  announced  In 
Concord  First  NtL  Bank  r.  Bawkln^  174  XS. 
S.  364,  19  Sup.  Ct  789,  48  L.  Ed.  lOOT,  where 
a  receitet  ot  an  Insdreot  natlonid  bank 
Boui^it  to  enforce  a  stoekhfdder*s  llabiUt? 
against  another  national  bank  whldi,  ' prior  to 
ite  InsolTency,  had  purdiaaed  of  a  third  par- 
ty, wltti  a  i>ortlQn  of  its  surplus  funds,  a 
number  of  shares  of  stock  tji  the  InsolToit 
bank  as  an  inrestment.  In  meeting  an  aigit 
mokt  that  the  liability  was  not  contnctual, 
but  stotutory,  the  court  said: 

"In  the  present  case  it  is  sought  to  escape  the 
force  of  these  decisions  by  the  contention  that 
the  liability  of  tlie  stockholder  in  a  national 
bank  to  respond  to  an  assessment  in  case  of  in- 
solvency is  not  contractual,  but  statutory.  Un- 
doubtedly,  the  obligation  is  declared  by  the  stat- 
nte  to  attach  to  the  ownership  of  the  stock,  and 
in  that  sense  may  be  said  to  oe  statutory.  But 
as  the  ownership  of  the  stock,  in  most  cases, 
arises  from  the  voluntary  act  oi  the  stodcholder, 
he  must  be  regarded  as  having  agreed  or  con- 
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traeted  to  be  snbject  to  the  obligation.  How- 
ever, whetherj  in  the  case  of  persons  sui  juris, 
this  liability  is  to  be  regarded  as  a  contractual 
incident  to  the  ownership  of  the  stock,  or  aa  a 
statutory  obligation,  does  not  seem  to  present 
a  practical  question  in  the  present  case." 

Merchants'  National  Bank  v.  Wehrmann, 
202  U.  S.  295,  26  Sup.  Ct.  613,  50  L.  Ed.  1036. 
had  Its  origin  in  a  bill  for  the  dissolution  of 
a  partnership,  a  receiver,  and  an  account. 
The  partnership  was  formed  to  purchase, 
improve,  divide  into  lots,  and  sell  a  lease- 
hold. The  Merchants'  National  Bank  took 
nine  shares  as  security  for  a  debt,  and  after- 
wards became  the  owner  of  them  in  satisfac- 
tion of  the  debt  It  developed  that  a  contri- 
bution  was  required  to  pay  the  debts  of  the 
firm.  StHne  of  the  parties  being  insolvent, 
the  bank  waa  (barged  with  the  full  share  of 
an  Insolvent  partner.  Differentiating  be- 
tween  a  corporation  and  a  partnership,  the 
ooart  said: 

"But  when  a  similar  transfer  is  made  of  a 
share  in  a  partnership  it  means  that  the  trans- 
feree at  once  becomes  a  member  of  the  firm 
and  goes  into  its  business  with  an  unlimited  per- 
sonal liability,  in  short,  does  precisely  what  a 
national  bank  has  no  authority  to  do.  *  *  * 
As  the  bank  was  not  estopped  by  its  dealings 
to  deny  that  it  was  a  partner,  it  was  not  estop- 
ped to  deny  all  liabili^  for  partnership  debts." 

In  First  Ntl.  Bank  oC  Ottawa  v.  Ckmverse, 
200  n.  S.  425,  26  Sup^  Ot  306,  BO  L.  Ed.  537, 
It  was  decided  that  a  nattonal  bank  cannot 
take  stock  in  a  new  ^lecolatlTe  corporation 
with  the  common  donble  llabiUty  In  satisfac- 
tion of  a  debt.  In  Farmers'  &  Merdiants' 
Na  Bank  t.  Smith,  77  Fed.  129,  23  O.  O.  A. 
80,  it  was  held  that  the  bank  was  not  liable 
npon  its  gaaranty  of  a  mortgage  bond  which 
It  had  sold  on  commission  as  a  broker,  be- 
cause the  brofeeraee  business  was  not  within 
tbe  Intimate  ^here  of  bankii^c.  In  Bowen 
v.  Natlcmal  Bank..  94  Fed.  026,  36  O.  O.  A. 
653,  It  was  held  that  tbe  bank  was  not  liable 
on  Its  engagement  to  pay  debts  of  a  third 
person  when  sndi  person  had  no  funds  on 
d^raslt,  a  tact  known  to  both  tm  plaintiff 
and  the  bank.  The  case  waa  complicated  by 
tbe  fact  that  the  idatntlff  relied  npon  the 
guaranty  and  cashed  tbe  died^s  on  tbe  faith 
thereof.  The  conrt  said  there  was  In  the 
federal  act  antborlzing  the  creation  of  na- 
tUmal  banks  "no  grant  power  to  guarantee 
the  d^t  of  another,  nor  can  sndi  guaranty 
be  said  to  be  Inddental  to  the  business  of 
banking."  It  Is  Important  to  bear  la  mind 
that  nettho-  of  these  cases  presented  the 
questtoa  ot  a  guaranty  upon  an  IndorsCTient 
of  commercial  paper  taken  in  the  ordinary 
course  of  banking  and  redlscoonted. 

CkHumerdal  Ntl.  Bank  t.  Flrie,  82  Fed. 
799,  27  O.  O.  A.  171,  Toloes  the  same  principle 
In  Cooper  t.  HUl,  04  Fed.  682,  36  a  O.  A. 
402,  it  was  bold  that  a  national  bank  wbldi 
has  towfnlly  acquired  a  mining  property  has 
implied  antborlty  to  pnmp  the  water  ont  of 
the  shafts  and  drifts  to  put  It  In  a  emdltlon 
In  whlfib  It  ooold  be  exandned  by  a  porchas- 
«r,  but  that  it  has  no  antluwlty,  wban  no  pur- 


chaser waa  finmd,  to  expend  money  In  pros- 
petfting  for  paying  ore  upon  the  pn^ierty  In 
whldb  none  had  ever  been  discovered.  In 
Hotctakln  r.  Third  NtL  Bank,  219  Mass.  284, 
106  N.  B.  974.  it  was  held  that  tbe  bank  was 
not  liable  in  damages  for  the  breadi  of  an 
executory  contract  to  8611  and  deliver  shares 
of  the  capital  stock  in  anoth^  corporation, 
whldi  it  did  not  have,  bdt  whldi  belonged  to 
a  client  whom  It  son^t  to  re^^ioit.  The 
court  distinguished  between  stock  acquired 
by  a  national  bank  in  payment  or  In  sadsfae- 
tloa  of  a  loan  and  the  bnying  and  soling  of 
stocks  as  a  souros  of  reroioe  or  prcAt. 

In  support  of  the  thewy  that  the  will  waa 
a  special  deposit  within  the  meaning  <jt  Na- 
tional Bank  Act,  1  ^28^  aiq>ra,  the  aniellant 
has  cited  Nati(mal  Bank  v.  Graham,  100  U. 
^.  699.  25  H  Ed.  750;  In  that  case  a  national 
bank  received  for  aaf&-keeping  certain  gov- 
emmeut  bonds,  which  tbe  jury  found  were 
lost  by  the  gross  negligence  of  the  bank  or 
its  officers,  and  returned  a  verdict  for  the  de- 
positor for  the  value  of  the  bonds.  It  was 
held  that  National  Bank  Act,  S  5228,  supra, 
authorized  national  banks  to  deliver  "spe- 
cial deposits,"  implying  dearly  that  a  nation- 
al bank  as  a  part  of  its  legitimate  business 
may  receive  such  "special  deposits,"  and  that 
the  phrase  "special  deposits"  thus  used  em- 
braces deposits  such  as  that  here  in  question. 

Among  other  cases  cited  by  the  court  to 
sustain  Its  view  Is  Foster  v.  Essex  Bank,  17 
Alass.  479.  9  Am.  Dec.  168.  In  that  case  the 
special  deposit  was  a  cask  containing  gt^d. 
Quoting  from  Pattlson  v.  Syracuse  NtL  Bank* 
80  N.  Y.  82,  36  Am.  Rep.  682,  it  was  said: 

"A  reference  to  the  history  of  bankiDg  dis- 
closes that  the  chief,  and  In  some  cases  the  only, 
deposits  received  by  the  early  banks  were  spedal 
deposits  of  money,  bullion,  plate,  etc.,  for  safe- 
keeping, to  be  specifically  returned  to  the  deposi- 
tor ;  that  such  was  tbe  character  of  tiie  busi- 
ness done  by  tbe  Bank  of  Venice  (the  earUest 
bank)  and  the  old  Bank  of  Amsterdam,  and  that 
the  same  business  waa  done  by  the  Goldsmiths 
of  Ix>Ddon  and  the  Bank  of  England,  and  we 
know  of  none  of  the  earlier  banks  where  it  was 
not  done." 

In  American  Ntl.  Bank  r.  E.  W.  Adams  & 
Co.,  44  Okl.  129,  143  Pac.  60S.  L.  B.  A.  191SB. 
542,  it  was  held  that  a  stodi  of  shoes  was 
not  a  special  deposit  within  the  meaning  ot 
the  National  Bank  Act.  In  that  case  tbe 
shoes  were  received  by  the  bank  as  a  spedal 
deposit,  and  stored  in  a  room  under  its  con- 
trol and  adjoining  Its  office. 

There  is  a  wide  hiatus  between  a  cask  con- 
taining goidf  coin,  money,  bullion,  and  plate 
and  a  stock  of  shoes.  No  case  lias  been  cit- 
ed In  which  a  federal  court  has  luM  any- 
thing to  be  a  special  deposit  excect  8i»nethlng 
having  an  Inttlnalc  value.  In  NatiMial  Bank 
V.  Graham,  the  court  adverted  to  the  Cact 
that  the  cashier  of  the  bank  cut  the  coupons 
from  the  bonds  and  placed  the  proceeds  to 
the  credit  of  the  deposits. 

Sections  6186  and  6228  of  the  National 
Bank  Act  Bboold  be  read  and  constroed  to* 
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geUier.  K  most  be  kept  In  mind  that  na- 
tloDftl  boiikB  can  <Hily  be  lAcorponited  to  car^ 
17  on  tlie  biulneBS  of  banking.  Section  S1S6, 
'subd.  7.  deflnes  the  manner  In  wUdi  bank- 
ing shall  be  carried  on ;  tbat  Is: 

"By  dlBcountinfT  and  negodatlng  promlMoir 
notes,  draftfi.  billii  of  exchange,  and  other  evi- 
dences of  debt ;  by  receiriog  deposits ;  by  buy- 
ing and  selling  ezchango,  coin,  aud  bullion;  by 
loaning  money  on  personal  eecnrity ;  and  bj  ob- 
tainios,  issntng,  and  circulating  note*  acoording 
to  the  proYisiona  of  this  title." 

The  words  In  this  section  "by  receiving 
deposdts"  and  the  wmrda  "epedal  deposlta" 
In  section  VSSS  mean  substantially  the  same 
thing,  vlK.  that  the  deposit  must  be  sndt  as 
la  fairly  embraced  In  the  "buslnesB  of  bank- 
li^**  The  meaning  Is  made  dear  In  CStUfor* 
nla  Bank  t.  Kennedy,  supra,  where  It  Is  said 
that  tbe  statute  relative  to  national  banks 
cmisUtutes  "tbe  measore  of  tbe  atitlK»ity  of 
suA  corporation,"  and  that  they  cannot 
rlgbtfnlly  exercise  any  powers  except  those 
specially  granted,  or  vrhltb  are  Incidental  to 
the  cairying  on  of  bnslness  ft>r  wbldi  they 
are  establfshed.  Tbe  right  to  receive  d^slts 
Is  expressly  granted.  The  rl^t  to  receive 
special  deposits  is  Impliedly  granted,  but 
these  special  deposits  mast  be  Incidental  to 
the  business  of  banking. 

Hie  purpose  of  the  National  Bank  Act  Is 
twofold:  First,  the  bank  Is  an  agency  of  the 
federal  government  to  aid  It  in  carrying  out 
Its  enumerated  powers;  second,  the  bank  Is 
dealgsed  to  afford  a  saf^  means  of  doing 
business.  The  act  confers  large  powers  upon 
the  Comptroller  of  tbe  Currency  in  aid  of 
the  accomplishment  of  both  of  these  ends. 
Tt  provides  many  checks  and  balances.  The 
bank  la  required  to  make  ftegnoit  reports 
to  the  OomptroUer.  Each  report  must  ex- 
hibit in  detail  "the  resources  and  liaUUtles'' 
of  the  association.  If  a  natlcmal  bank  may 
be  permitted  to  hold  a  will  for  safe-keeping 
for  one  of  its  customers,  it  may  do  bo  for  alL 
It  is  obvious  tbat  a  large  dty  bank  might 
thus  become  the  cnstodlan  of  many  hundreds 
of  wills.  If  liable  at  all  In  consequence  of 
such  holding,  there  might  arise  many  large 
obligations  which  would  not  appear  In  the 
report  to  the  Comptroller  and  of  which  he 
would  have  no  knowledge,  thus  nulll^ng  at 
least  BO  me  of  tbe  safeguards  of  the  statute. 

[I]  It  is  alleged  in  the  complaint  that  it 
has  been  tbe  custom  of  tbe  respondent  to  re- 
ceive wills  for  safe-keeping.  Language  may 
be  found  in  National  Bank  v.  Graham  which 
would  Impose  a  liability  upon  the  bank  under 
this  allegation,  but  we  think  this  view  Is 
modified  by  the  later  opinions  of  the  federal 
Supreme  Court  which  we  have  reviewed. 
The  view  of  the  later  cases  Is  that  the  power 
to  receive  such  a  deposit  must  be  expressly 
granted  or  fairly  Implied.  It  la  elementary 
that  no  rights  can  spring  from  a  custMn  tliat 
violates  a  law.  Paul  v.  Seattle,  40  Wash. 
2»4,  82  Pac.  601. 


[1,4]  Is  the  nqxmdent  liable  mAet  our 
statnteT  We  bave  determined  that  then  Is 
no  llaMUty  upon  the  respondent,  either  ex 
contraeta  or  ex  delicto,  under  the  terms  of 
the  Ittten  which  passed  between  the  ra- 
e^MHident  and  Perdue.  It  Is  equally  plain 
that,  under  the  federal  decisions  which  we 
have  reviewed,  tbe  state  cannot  impose  any 
liability  upon  a  national  bank  by  adding  any 
powers  to  those  expressly  granted  or  fiilrly 
implied  In  the  act  authorizing  its  creation. 

IS]  There  Is  another  reason  why  tbe  ap- 
pellant cannot  recover  under  our  statute. 
The  decree  of  distribution  In  tbe  adminis- 
tration of  tbe  Perdue  estate  was  entered  on 
the  23d  day  of  July,  1912.  This  action  was 
commenced  In  October,  1915,  more  than  three 
years  after  the  last  act  in  the  administra- 
tion of  the  Perdue  estate  was  performed. 
Then,  If  at  all,  the  cause  of  acttop  arose.  An 
action  upon  the  statute  for  a  penalty  must 
be  commenced  within  three  years  from  the 
date  the  cause  of  action  arose.  1  Rem.  Code, 
}  159,  subd.  6.  The  cause  of  action,  If  any. 
Is  under  this  section,  and  not  under  subdi- 
vision 4,  "an  action  for  relief  bpon  the 
ground  of  fraud."  This  view  Is  supported  by 
the  recent  dedsloos  of  this  court:  l^omas  v. 
BIchter,  88  Wash.  451,  153  Pac.  333 ;  Golden 
Etagle  Mln.  Co.  v.  Imperator-Qullp  Co.,  161 
Pac.  848;  Cornell  v.  Edsen,  78  Wash.  682, 139 
Pac.  602,  51  L.  B.  A.  (N.  8.)  279. 

It  Is  argued  by  the  respondent  tbat  the 
cause  of  action  arose,  If  at  all,  at  the  time 
the  property  was  appraised,  In  view  of  the 
fact  that  tbe  respondent's  president  was  one 
of  the  appraisers,  and  that  this  fact  Is  re- 
lied upon  by  tbe  appellant  as  showing  the 
knowledge  of  the  bank  of  the  death  of  Per- 
due. We  need  not  decide  whether  this  date 
or  the  date  of  final  settlement  and  distribu- 
tion of  the  estate  ccmtrols,  aa  tlie  statute 
operates  as  a  bar  in  dther  cas& 

Tbe  Judgment  Is  affirmed. 

ELIiIS,  a  and  MORRIS  and  MAIN, 
JJ.,  onicur. 


MARMENI  V.  BELLARTS. 
OSupieme  Court  of  Oregon.  Uay  IS,  1017.) 

VENDOB  ANO  PtTBCHASER  i&^Jll  RESCmSIOR— 

SUFPICIENCT  OP  EvjOaNCB. 
Testimony  of  plaintiff  pun^aaer  and  anoth- 
er that  the  vendor  misrepresented  a  boundary 
line,  does  not  warrant  a  resclsrion,  where  the 
abstract,  deeds,  and  ms^  correctly  describing 
the  property  were  examined  b:r  tbe  plalnliff'B 
agents,  especially  it^iere  plaintiff  seeks  to  re- 
scind after  the  property  has  decreased  in  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  69-76J 

I>epartinait  1.  Appeal  from  Circuit  Court, 
Hultnomah  County;  B.  H.  Belt,  Jndga 

Salt  by  Bugrae  Marmenl  against  Heniy  J. 
Bella rts.  Decree  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 


ftssFor  oUier  casM  see  um*  topic  ud  KET-NUUBER  In  all  Ker-Nufflbered  Digests  and  Indexes 
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This  Is  a  salt  to  readnd  a  sale  of  real 
property,  to  cancel  a  mortgage  and  note  and 
to  recover  the  payments  made  on  tbe  pnr- 
chase  price.  H.  J.  Bellarts  owned  land  In 
the  city  of  Portland  npcm  which  waa  located 
a  large  lO-room  dwelling  house.  The  premls* 
es  are  described  thus:  Lot  6  in  blodc  4  in 
Beacon  H^j^ts,  and  also  a  strip  30  feet  in 
width  along  tbe  east  ood  ot  lot  0.  Bellarts 
conveyed  by  warranty  deed  lot  6  and  the  30- 
foot  strip  along  the  east  end  of  the  lot,  "all 
according  to  the  duly  reonrded  map  and  plat 
thereof  as  the  same  appears  of  record  in  said 
Multnomah  county,  Oregon,"  to  Eugene  Mar- 
meni  on  March  15, 1912,  tar  the  agreed  price 
of  93,760,  oi  whidi  $600  was  paid  in  cash, 
and  Marmenl  paid  tl»  remainder  of  the  pur- 
chase price  by  giving  his  pnHnissory  note  for 
93,160,  and  a  mortgage  on  the  realty  as  se- 
curity. The  principal  sum  of  tbe  note^  with 
interest  was  made  payable  In  monthly  in- 
stallments of  not  less  thaa  926,  commencing 
witib  April  15,  1912.  Marmenl  at  once  took 
posseaslon.  raited  the  premises,  and  recdved 
the  r»its.  He  paid  the  monthly  installments 
on  the  note  until  and  including  tbe  month  ot 
June  in  1914.  In  August,  1914,  Marmenl  ten- 
dered a  deed,  together  with  tbe  rentals  col- 
lected by  him,  and  demanded  thiU;  B^rta 
cancel  the  note  and  mortgage  and  return  the 
payments  made  by  him.  Upon  tbe  refusal  of 
Bellarts  to  comity  with  the  demand,  Mar- 
metd  commenced  tills  salt  to  rescind  the  sale, 
on  the  ground  that  be  bad  be&x  induced  to 
purchase  by  mlsrepresfflifatlons  ooncunlng 
the  location  cit  the'  boundaries  of  the  prem- 
ises. The  defendant  denied  the  charge  of 
fraud,  alleged  an  affirmative  defense,  and  al- 
so prayed  fw  a  foreclosure  of  the  mortgage. 
Tbe  decree  ot  the  trial  court  was  for  tbe  de- 
fendant, and  the  plaintiff  appealed. 

Henry  M.  Kimball,  of  Portland,  for  appel- 
lant E.  B.  Seabrook,  of  Portland  (Malarkey, 
Seabrook  &  Dibble  of  Ftntlaud,  on  the  brlet), 
for  respondent. 

HAB.RIS,  J.  (after  stating  the  facte  as 
above).  We  can  have  a  better  understanding 
of  the  situation  if  we  first  describe  the  prem- 
ises. Bellarts  owned  lot  6,  t(«etber  with  a 
30-foot  strip  on  the  east  end  of  the  lot  Lot 
6  faces  Ninth  street  on  the  west,  with  a 
frontage  of  45  feet,  and  It  Is  61.8  feet  In 
depth.  Adding  the  30-foot  strip  to  lot  6,  it 
will  be  seen  that  the  premises  owned  by 
Beilarts  were  46  feet  In  width  by  81.8  feet  In 
length.  Adjoining  the  east  end  of  the  prem- 
ises owned  by  Bellarts  li  a  second  30-foot 
strip  which  has  been  made  prominent  by  tills 
litigation.  For  convenience  the  first  SO-foot 
strip,  or,  in  other  words,  the  one  adjoining 
lot  6,  will  be  referred  to  as  A,  and  the  other 
30-foot  strip  will  be  designated  as  B.  An 
Iron  fence  extended  across  the  front  end  of 
lot  6^  A  board  fence  extended  along  the 
south  side  of  lot  6,  A  and  B,  and  tlie  same 
kind  oC  a  fence  was  maintained  along  tbe 


north  line, of  lot  6,  A  and  B;  and  «  fin  • 
fence  was  oonstructed  along  the  east  ha*-  - 
B,  In  In4ef,  if  we  eoostdn:  lot  6.  A  : 
as  a  single  tract,  they  were  inetoapd  wf-i.  ^ 
Iron  fence  on  tiw  west,  and  with  ■  inc. 
fence  altmg  the  north  and  aootta  aides 
on  Hie  east  eai.  While  tbe  evidence  H  ■  • 
fllctlng,  it  fairly  anwciTB  tbftt  a  fence  . 
of  wire  netting  was  maintained  on  tbe  i; 
betwem  A  and  B.   Tbe  dwdlinc  hoam 
ers  nearly  all  of  lot  6  and  A,  m  It  is 
about  8  or  10  feet  from  tbe  tnat  v 
building  to  the  street,  and  It  la  about  - 
same  distance  fnmi  the  rear  at  ttie  bosfc : 
the  east  line  of  A. 

Tbe  persons  to  be  iKiit  in  mind  aieR : 
BeUartSr  the  voidar.  Eugoie  Uumof,  '> 
vendee^  lAols  DeiudU,  a  real  estate  s^: 
and  M.  G.  Montressa,  who  was  ndndtted  - 
piactiCQ  as  an  attorn^  at  law  in  Jnae  1^- 

Maimenl  bad  "a  little  moo^"  In  191%  ti. 
as  he  ej^ffesaed  it,  "I  thought  I  better  Jkt  ■ 
little  piece  ot  pn^ertr  hefiwe  I  ^ 
money."  Mmtxessa  was  advised  bj 
ent  Marmenl  that  the  latter  "wanted  tajts- 
chase  a  house  somewhere,"  and  the  fiAf 
then  asked  Delndii  "it  he  had  anyt^'T 
submit"  Delucfai  afterwards  took  Uw» 
TA  and  Marmenl  and  showed  them  the  prx- 
erty  on  HsKh  12, 1912.  Delochl  had  prri- 
omdy  seen  B^arts  and  unanged  ftar  a  bxi- 
er*B  commlsaton  In  the  erait  he  f oond  a  pr- 
chaser  for  the  property.   D^nchi  avers  Ulk: 
Bellarts  told  falm  that  bis  property  IndK--; 
all  within  tlie  board  fence ;  bat  BeUan*  ch- 
ides this,  and  says  that  he  did  not  tdl  D--- 
ucbi  enytblng  about  the  dlmensiona  exo^ 
that  he  owned  lot  6  and  a  30-foot  str^  Mi> 
mmi  testified  that  when  looking  over  '1' 
premises  Delucfai  told  him  that  the  pnperr 
he  was  to  bny  Induded  all  tbe  land  wlrtii 
the  board  fence,  and  Deluchi  testified  to  ±- 
same  effect   After  lnq>ectlng  the  propffrj 
Marmenl,  Deluchi,  and  Montreua  immedute 
ly  went  to  Bellarts,  and  after  some  coorffss- 
tlott  Marmenl  agreed  to  purdiaee  the  pm^ 
erty,  paid  Bellartii  $40  to  bind  the  baifiii 
and  took  a  receipt,  whidi  recited  the  e*J- 
ment  of  the  d^>oslt,  and  that  Marmenl  ns 
to  have  an  opportunity'  to  examine  tbe  di- 
stract   Tbe  receipt  was  not  produced;  tc 
Montrezza  testified  that  he  prepared  tbe  re- 
ceipt, and  he  also  stated  that  because  of  ibe 
fact  that  he  had  not  yet  been  admitted  to  pn> 
tice  as  an  attorney  at  law  he  was  eq>edslij 
carefnl  to  see  that  it  contained  a  correct  de- 
scription of  the  property.   Bellarts  prodii«4 
and  d^vered  an  abstract,  together  witi 
three  deeds,  one  from  Sarah  Gal  vet  to  Ota 
Mylire,  one  from  the  guardian  <tf  tbe  estate 
of  Mybre  to  Bellarts,  and  me  from  Mybre  t» 
Bellarts.    Not  wlshli^  to  assume  tbe  R- 
sponsibility  of  examining  the  title,  Mootm- 
Ea  delivered  the  abstract  to  Samud  dm 
an  attorney,  who  examined  the  abstract  lod 
gave  a  written  opinion  on  Mardi  IS,  191%  t» 
the  effect  that  Bdlarts  owned  flie  j/ngetf 
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i  alxnpla  Tbe  sale  was  closed  on  March 
>1.2,  -wlwn  Marmeni,  Montressa,  Deluchl, 
BellartB  went  to  the  office  of  J.  A.  Strow* 
re  for  tbe  purpose  of  signing  and  pass- 
be  necoasaiy  papers.  Maxmeni  paid  Bel- 
(GOO.  wbidi  Vlth  the  940  deposit  made 
al  Cfusb  payment  of  $800.  Bellarts  dellv- 
a  warranty  deed  to  Harmenl,  and  the 
T  delivered  his  note  and  mortgage  to  the 
■er.  BiB^re  the  deed  and  mortgage  were 
rered,  Montrezza  examined  them  t<a  the 
rase  of  ascertaining  whether  they  were 
»erly  drawn,  sjid  more  entedslly  to  see 
tber  tbe  descr^tlon  eorre^tonded  with 
descrlptlmi  In  the  abstract 
be  description  In  the  deed  to  MannenS  la 
exact  coiuGormlty  with  the  description 
ad  In  tbe  abstract  and  three  deeds  ^rtilch 
«  deUvered  with  it,  and  also  with  the  de- 
iPticm  foond  In  the  written  opinion  by 
on  concerning  the  title.  The  first  page 
tbe  abstract  reads  thus:  "Lot  ft,  block  4, 
icon  Heights,  also  a  strip  of  land  SO  teet 
le  alMig  the  east  side  of  said  hA  The 
ond  page  contains  a  map  of  lot  6  and  tbe 
ler  lota  in  the  tdock  thOng  Ninth  street, 
e  map  platady  shows  that  the  width  ot  lot 
8  45  feet  and  that  its  length  is  51.8  feet 
Wblle  the  liability  of  Bellarts  doea  not 
ocssarlly  depend  npoo  wb^er  be  showed 
e  premlMB  to  Delnchl  or  upon  whether  he 
id  Delucbl  that  he  owned  all  the  prc^rty 
ttbln  the  board  fence,  neverfltelraa  the  te». 
mony  concerning  those  matters  may  be 
!lpf  ul  In  determining  the  credibility  ot  the 
Itnesses.  The  testimony  of  Deluchi  con- 
trnlng  a  woman  <deantng  the  house,  togeth- 
*  with  what  Mrs.  Bellarts  says  about  clean- 
ig  the  house,  rather  indicates  that  Bel- 
trts  never  accompanied  Delnchl  to  the  prem- 
ies. Bellarts  knew  that  he  owned  lot  6  and 
L,  and  be  also  knew  that  tbe  deeds  under 
rhlch  he  claimed  title  did  not  embrace  B. 
bellarts  bad  tbe  abstract,  and  it  is  to  be  pre- 
mmed  that  he  knew  that  the  map  showed 
hat  lot  6  was  61.8  feet  long,  and  that  he, 
lierefore,  knew  that  81.8  feet  was  the  depth 
3f  hia  property.  Being  aware  of  all  of  this, 
[t  would  be  aulte  extraordinary  for  Bellarts 
to  represent  that  be  owned  all  within  the 
board  fence,  and  then  deliver  the  abstract 
and  three  deeds  for  inspection,  knowing  that 
the  abstract  plainly  showed  the  dimensions 
of  the  premises  owned  by  him.  One  cannot 
read  tbe  transcript  without  being  impress- 
ed with  the  Idea  that  Deluchi  Is  decidedly 
friendly  to  Marmeni,  and  yet  it  Is  a  most  sig- 
nificant circumstance  that  Deluchi  admitted 
that  wben  they  inQ>ected  the  premises,  the 
board  fence  along  tbe  east  end  of  B  appeared 
to  be  more  than  100  feet  trom  the  street 
When  a  witness  for  the  plaintiff  and  asked, 
"How  far  did  it  look  from  the  f nmt  fence  to 
tbe  back  fence?"  he  answwed,  "Fully  ovw 
a  hundred  feet"  And  in  response  to  the 
next  qneBtioD,  "Anybody  could  see  that  the 
same  as  joaf  he  answered,  "Surb"  It  will 
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be  recalled  tii&t  Montreaze  prepared  the  re- 
ceipt for  the  140  deposit  and  that  he  was 
car^nl  to  insert  the  description  in  the  re- 
celpt  Montressa  knew  what  Marmeni  was 
buying,  and  so  did  Olson,  Both  Mmitresza 
and  Olson  wne  agwta  for  Marmeni.  and 
their  knowtodge  was  his  knowledge.  Olson 
knew  the  length  of  the  property  to  be  pur- 
chased, because  the  map  in  the  abstract  told 
him  tbe  dimensions,  and  It  is  fair  to  assume 
that  MontreEza  likewise  knew  the  depth 'and 
width  of  lot  6  and  A. 

The  subsequent  conduct  of  Matment 
ttirows  additional  light  upon  the  contention 
be  now  makes.  On  July  22  or  23, 1915,  De- 
luchi recrived  a  letter  from  J.  Landlgan,  giv- 
ing notice  that  the  latter  held  a  warranty 
deed  to  B,  and  complaining  because  B  was 
fenced  In.  Delochl  Immediately  notified  Mar- 
meni of  tbe  receipt  of  this  letter,  and  the 
latter  In  turn  consulted  with  Montressa.  It 
Is  true  that  Marmeni  excuses  bis  subsequent 
conduct  by  the  claim  that  his  suspicions  were 
quieted  and  his  mind  lulled  to  rest  by  cer- 
tain representations  made  by  Bellarts;  but 
It  Is  also  true  that  this  claim  bf  Marmeni  Is 
fiatly  denied  by  Bellarts,  and,  mweoTer,  Mar- 
meni paid  the  taxes  on  July  24,  1918,  after 
being  told  of  the  Landlgan  letter  received 
by  Deluchi.  Marmeni  continued  to  pay  the 
monthly  installments  on  the  note,  and  be  col- 
lected the  rents  until  finally  on  June  24,  or 
25,  1914,  Marmeni  received  from  Landlgan 
a  letter  dated  June  3,  1014,  notifying  Mai^ 
meni  ^to  take  down  your  f«ice  and  improve- 
ments on  my  ground  east  of  614  Bast  Oth." 
Soon  after  the  receipt  of  this  letter  Marmeni 
consulted  an  attorney,  and  subsequently  de- 
manded that  Bellarts  rescind  tbe  sale. 

It  would  not  be  difficult  to  imagine  a  va- 
riety of  situations  where  a  v«idee  would  be 
entitled  to  rely  upon  representations  by  tbe 
vendor  or  bis  agent  concerning  the  location 
of  a  boundary  line;  and,  because  of  such 
reliance,  upon  ascertaining  the  falcdty  of  the 
representations,  he  could  rescind  the  sale. 
However,  at  the  very  outset  of  the  present 
Investigation,  we  find  the  contention  of 
plaintiff  clouded  with  suspicion.  In  1912 
property  values  were  elevated.  When  Mar- 
meni purchased  there  was  talk  of  the  con- 
struction of  a  bridge  which  would  have  mate- 
rially benefited  the  property,  but  at  the  fall 
election  the  proposal  to  build  the  bridge  was 
defeated.  Wltb  the  year  1914  came  financial 
depression  and  maAed  reductions  in  realty 
values.  The  property  was  amply  worth  the 
price  in  1012,  but.  it  was  not  worth  the 
price  In  1914.  If  Marmeni  was  decdved  at 
all,  It  was  only  because  of  what  Delu<^ 
claims  he  told  him  about  tbe  board  ffence. 
Marm^l  insists  that  there  was  no  wire 
fence  on  tbe  line  between  A  and  B,  although 
he  cmioedes  that  a  wire  fence  ran  across  one 
comer.  It  vrill  be  recalled  that  Montresza 
prepared  the  receipt  that  was  given  by  Bel- 
larts to  Marmeni  irtien  tbe  f40  dciKisit  was 
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made.  According  to  the  teetlmoay  of  the 
plaintiff  himself,  "Mr.  Ifontreisa  drew  that 
up,  before  we  went  to  If r.  B^arta."  Bar- 
ing prepared  the  rec^pt  before  th^  aaw 

Bellarts,  It  Is  obTiona  that  Montrezza  had 
gone  to  the  trouble  of  ascertaining  the  de- 
scription of  the  land  owned  by  Bellarts  be- 
fore they  Inspected  the  premises,  because  It 
is  conceded  that  Montrezza,  Marmenl,  and 
Deluchl  went  to  Bellarts  Immediately  upon 
completing  their  examination  of  the  proper- 
ty. Montrezza  explained  that  he  took  unusu- 
al care  to  obtain  the  correct  description,  be- 
cause he  had  not  yet  been  admitted  to  prac- 
tice, and  naturally  he  wished  to  avoid  any 
possibility  of  making  any  mistake.  Deluchl 
tells  ua  that  it  appeared  to  be  more  than  a 
hundred  feet  from  the  front  fence  to  the 
board  fence  on  the  east  esid  of  B,  and  that 
"anybody  could  see  that"  The  map,  ab- 
stract, and  deeds  all  showed  that  the  land 
owned  bg  BeUarta  was  81.8  feet,  and  not 
111.8,  In  d^th.  Olson  examined  the  ab- 
stract, and  presumably  ascertained  the  depth 
«f  ttw  property  owned  by  Bdtlarta.  Marmenl 
nUed  iqxni  Montreiaa,  not  only  fbr  legal,  but 
also  for  boainess,  advice.  Montrezza  was 
paid  by  Mannanl  "for  loiAdng  over  the  EHrem- 
taes,"  and  Muitrexaa  advised  Marmenl  to 
take  the  deed,  because  the  formw  thought 
that  the  latter  "would  be  getting  what  he 
bou^t"  In  eontemplatton  of  law  Marmenl 
knew  what  bis  agmta  Olson  and  Mcmtrezza 
knew,  and  their  knowledge  that  the  property 
owned  by  Bellarts  was  only  81.8  feet  In 
length  must  be  Imputed  to  him.  Marmenl 
could  not  remain  blind  to  what  he  saw  with 
bis  own  eyes.  His  witness  Deluchl  says  that 
anybody  could  see  that  the  board  fence  on 
the  east  end  of  B  was  more  than  100  feet 
from  the  front  of  lot  6,  and  consequently 
Marmenl  Is  In  no  position  to  daim  that  he 
was  induced  to  buy  because  of  a  mlsrepre- 
eMitatlon  of  a  boundary  line,  when  "anybody 
could  see"  Uiat  the  line  claimed  to  have  been 
shown  would  give  the  property  a  depth  of 
more  than  a  hundred  feet,  and  he  must  have 
known  that  the  land  deeded  to  him  was  only 
8L8  feet  in  depth.  Waymire  v.  Shipley,  52 
Or.  464,  473,  97  Pac  807;  Southern  Devel- 
opment Co.  V.  Silva,  125  U.  S.  247.  8  Sup. 
Ct  881,  31  L.  Ed.  678;  Shapplrio  v.  Gold- 
berg. 192  U.  S.  232,  24  Sup.  Ct.  259,  48  L.  Ed. 
419;  New  Orleans  v.  Musgrove,  90  Ala.  428, 
7  South.  747;  2  Pom.  Eq.  Jur.  (3d  Ed.)  8 
892.  If  a  v^dee  knows  that  he  Is  buying  a 
strip  of  land  81.8  feet  long,  he  cannot  suc- 
cessfully claim  that  he  has  been  defrauded 
if  he  is  shown  a  line  which  he  knows  would 
make  the  strip  more  than  100  feet  long.  The 
evidence  does  not  warrant  a  rescission,  and 
the  decree  Is  therefore  affirmed. 

McBBIDE.  a  J.,  and  BENSON  and  BUB- 
NETT,  JJ.,  concur. 


STATD  ex  Inf.  GOTNE.  Diit  Atty^  BO- 
ZOBTH  et  aL 
(Snprone  Oovrt  of  Orevon.  May  16,  101T.) 

MUNIOIPAI.  GORPORATIONa  «S>49— BHACTlCXltT 
or  CHABIKB— INITUTIVB  XSV  BXFKBBSDUIC 
The  Bay  City  dtj  council  having  previously 
adopted  an  ordinance  providing  for  exercise  of 
the  initiative  and  refeirendum  powers  reserved  to 
the  voters  under  the  Oonstitntion.  and  in  par- 
auance  thereof  having  in  the  absence  of  (me  itf 
its  members  unanimouslv  adopted  an  ordinance 
referring  to  the  voters  charter  amendments  and 
calling  a  special  election  for  adoption  or  r^ee- 
tion,  doe  notice  of  whbdi  was  ^voi  by  posting, 
pnbUcadMi,  and  distribntini  to  each  voter  of 
a  copy  of  the  measure,  the  proposed  new  char- 
ter, on  receiving  a  majority  vote  and  being  pro- 
claimed duly  ratlBed  by  mayor,  became  the  fun- 
damental law  of  the  ci^. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporadona.  Cent  Dig.  S3  123-125.] 

In  Banc.  Original  proceedings  by  quo 
warranto  by  ttie  State,  on  infonnatloa  <it  T. 
H.  Qoyne,  District  Attorney,  for  TUlauMxA 
County,  against  John  O.  Boiortb  and  oCbm. 
Dismissed. 

W.  A.  Johnson,  of  Portland,  and  George  P. 
Winslow.  of  llllamook,  for  defendants. 
Webster  Holmes,  of  Tillamook,  amicus  cnris. 

HOOBE,  J.  This  action  was  Instituted  in 
onr  court  in  the  name  of  the  state  upon  the 
relation  of  the  proper  district  attorney  to  de- 
termine the  respective  rights  of  the  defend- 
ants to  act  as  and  dlsdiarge  the  duties  of 
mayor,  recorder,  and  cooncUmen  of  Bay 
City,  Or.,  a  municipal  corporation.  The  In- 
formation herein  was  Induced  by  and  predi- 
cated upon  the  decision  rendered  in  the  case 
of  Provoost  V.  Gone  (Or.)  162  Pac  1059,  where 
it  was  held  that  Ordinance  No.  3  of  Uiat 
municipality,  adopted  October  17,  1910,  and 
ratified  at  an  election  held  December  20th  of 
that  year,  purporting  to  amend  and  substi- 
tute another  charter  in  lieu  of  the  original 
organic  act  of  the  dty,  was  in^ectual  for 
that  purpose.  The  question  there  involved 
was  the  validity  of  a  nmniclpal  tax  attempt- 
ed to  be  levied  pursuant  to  the  provisions  of 
the  proposed  aroendmoit.  In  that  suit  the 
only  proceedings  of  the  council  that  were  or 
could  have  been  brought  up  and  considered 
occurred  prior  to  the  attempted  Impo^tion 
of  the  tax.  At  that  time  no  general  provi- 
sloa  had  been  enacted  by  the  council  relat- 
ing to  the  initiative  and  referendum.,  thon^ 
the  time  for  holding  an  election  thereunder 
had  been  prescribed.  Subsequently,  however, 
as  appears  from  the  answer  to  the  Informa- 
tion herein,  Ordinance  No.  107  was  adopted 
and  approved,  providing  for  an  exercise  of 
the  IniUative  and  referendum  powers  reaerr- 
ed  to  the  legal  voters  of  muuldpalltles  under 
the  Constitution  of  Oregon.  A  section  of 
that  ordinance  referring  to  the  attempted 
amendment  of  the  charter  which  was  consid- 
ered In  the  case  of  ProTpoat  v.  Cone,  supra, 
reads: 
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"Whereas,  aome  question  has  arisen  concern- 
ing the  regularity,  sufficiency,  and  legality  of  the 
adoption  of  the  present  charter  of  Bay  City, 
submitted  to  the  legal  voters  of  said  city  on 
the  20th  day  of  December,  1910 ;  and  whereas, 
an  issue  of  txHids  for  the  purpose  of  providing 
public  docks  for  said  dty  hafe  been  attetnpted 
to  be  authorized  under  the  provisions  thereof ; 
and  whereas,  owing  to  the  irregularities  and  ille- 

{;alities  connected  with  the  passage  of  the  same, 
t  is  imposaible  to  sell  and  dispose  of  said  bonds ; 
and  whereaa,  the  charter  of  said  municipality 
imposes  upon  its  officials  the  du^  of  providing 
wharves  for  said  city,  and  for  said  purpose  the 
city  oificials  have  attempted  to  sell  and  dispose 
of  bonds  therefor,  which  it  has  been  unable  to 
do  owing  to  the  above  irregularities  and  ille- 
galities; and  whereas,  it  is  necessary  that  a 
new  charter  be  adopted  in  the  manner  provided 
by  law  at  as  early  a  date  as  posaible  and  in  or- 
der proposed  so  to  do  it  is  necessary  to  enact 
this  ordinance:  Now,  therefore,  an  emergency 
ia  hereby  declared  to  exist  and  this  ordinance 
shall  immediately  go  Into  force  and  effect  upon 
Its  adoption  and  approval." 

Pursaant  to  the  provisions  of  that  enact- 
mmt  the  coudcU  on  June  2,  1914.  in  the  ab- 
sence of  one  member,  unanimously  adopted 
a  resolution,  which  was  immediately  approv- 
ed by  the  mftyor,  referring  to  the  voters  .of 
Bay  City  a  new  chartier,  de^om^nated,  "Char- 
ter Amendments  Submitted  to  the  Voters  by 
the  Oouncil,"  which  jtroposed  alteration  in- 
cluded the  attempted  amendment  of  Decem- 
ber 20,  1910,  and  all  subsequent  alterations 
thereof,  and  also  contained  provisions  au- 
thorizing the  issuance  and  sale  of  munici- 
pal dock  bonds.  The  resolution,  though  de- 
nominated such,  was  In  fact  an  ordinance, 
enacted  in  the  same  form  and  manner  as 
such  legislation,  and  provided  for  the  pub- 
lication of  Ordinance  No.  107,  containing  the 
new  charter  as  prepared,  and  calling  a  spe- 
cial election  to  be  held  June  22,  1914,  for  the 
purpose  of  adopting  or  rejecting  the  substi- 
tuted organic  law.  Due  notice  thereof  was 
given  by  publication  of  the  proposed  new 
charter  In  the  city  official  newspaper,  by 
posting  copies  thereof  In  the  regrulred  public 
places  for  the  prescribed  time,  and  also  by 
distributing  to  every  voter  In  the  munici- 
pality a  copy  of  the  measure.  The  election 
was  held  at  the  time  appointed,  and  a  ma- 
jority of  all  the  votes  cast  thereat  having 
been  found  to  be  In  favor  of  the  adoption  of 
the  new  charter,  It  was,  on  June  26,  1014, 
by  proclamation  of  the  mayor,  declared  to 
have  been  duly  ratified,  since  which  day  the 
new  charter  has  been  acted  upon  and  treated 
as  the  fundamental  law  of  the  municipality, 
and  each  of  the  defendants  holds  office  pur- 
suant to  its  provisions. 

The  answer  to  the  Information  sets  forth 
copies  of  the  entire  proceedings  whereby  the 
new  charter  was  undertaken  to  be  substitut- 
ed for  the  original  organic  act  and  all  at- 
tempted amendments  thereto.  It  is  deemed 
unnecessary  to  advert  particularly  to  the 
form  and  manner  of  inaugurating  or  con- 
summating the  ultimate  alterations  referred 
to,  a  careful  examination  of  which  convinces 
us  that,  under  the  rules  adopted  in  the  cases 


of  State  ex  rel.  r.  Kelaey,  66  Or.  70,  13S 
Pac.  806,  and  Duncan  v.  Dryer,  71  Or.  618, 
143  Pac.  644,  the  new  dmrter  was  enacted 
with  all  the  formaUttes  prescribed  by  law, 
ther^y  r^larly  amending  the  original  or* 
ganlc  act  of  the  municipality  and  all  at- 
tempted alterations  thereof. 

The  defendants  herdn  are  therefore  the 
duly  chosen,  legally  qualified,  and  acting  of- 
ficers of  Bay  City,  Or.,  under  and  pursuant 
to  the  provisions  of  its  new  charter,  which 
went  Into  elfect  June  26,  1914,  when  so  pro- 
claimed by  the  mayor,  and  each  defendant 
is  entitled  to  the  respective  office  so  held  by 
him. 

It  follows  that  this  action  should  be  dis- 
missed and  it  is  BO  ordered. 


WALLER  V.  CITY  OP  NYSW  YORK  INS.  CO. 
(Supreme  Court  of  Oregon.    May  15,  1917.) 

1.  iNstTBANCE  «=)282(8)  —  CoNsraucnoii  of 
Fibs  Poliot— Absolute  Owmebsuip. 

A  party  in  possession  under  a  partly  per- 
formed contract  for  tbo  purchase  of  realty  is 
the  Mde  and  onoonditional  owner  in  fee  simple 
within  the  Oregtm  standard  fire  Insorance  pol- 
icy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent  Dig.  SS  617-620.] 

2.  Appeal  and  Bbbob  «s>108S(4)— EUsiclbh 
fiaaoit— I  nsTBUcnoNS, 

Where  the  court  aboald  have  instructed 
that  plaintiff  insured  was  the  owner  of  prtqperty 
burned,  defendant  insurance  company  cannot 
complain  because  the  question  was  lot  to  the 
jury. 

[Ed.  Note. — For  other  cases,  seo  Appeal  and 
Error,  Cent.  Dig.  S  4058;  Trial,  Oent.  Dig.  f 

587.1 

3.  INBCEAWCE  «=>641(2)— PtBADinO— JIEPI.T— 

Waiver. 

An  insured  cannot  declare  upon  the  policy 
and,  when  charged  fay  the  insurer^s  answer  with 
shortcomings,  reply  that  such  omissions  were' 
waiTOd. 

[EU.  Note.— For  other  eases,  sea  Iswuanee, 

Cent.  Dig.  1 1628.] 

4.  PLBADina  «=»180(2)— Repet— Defabtdbe. 

A  plaintiff  cannot  allege  that  he  has  fully 
complied  with  a  contract,  and  later  shift  his 
ground  by  replying  that  the  omissions  charged 
m  defmdaat's  answer  wen  waived. 

[Dd.  Notev— For  other  eases,  see  Pleading, 
Cent.  Dig.  H  869,  871.] 

5.  Appeax  and  Erbob  9=»1006  —  Review  — 
iNffraucTioNs. 

Although  dofendant  insurance  company  s 
allegations  regarding  plaintiff's  misrepresenta- 
tions were  insufiKcient,  yet  instructing  that  such 
defense  might  be  waived,  constitutes  reversible 
error  where  waiver  was  not  an  issue. 

[E^d.  Note.— EV>r  other  cases,  see  AiM>eal  and 
Error,  Cent  Dig.  {  4220;  Trial.  Cent  Dig.  f 
S96.] 

6.  iNBDBAnOB   «=>2S6(2)— FBAUDUUNT  BEP- 
BKSENTATION  B— Plkading  . 

A  fraudulent  misrepresentation  avoldiuj;  a 
fire  insurance  policy  must  have  been  knowing- 
ly false,  have  misled  the  insurer,  and  increased 

IOie  risk. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  540.] 
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7.  iNBUXAnCE    «S»640(2)— FBAUDULKlfT  Kep- 
BBSBNTA1>I0N»— PlbADINO  . 

Defendant  fire  insurance  company's  allega- 
tions that  plaintiff  secured  insurance  on  a 
liouse  whldi  defendant  had  previonsly  refused 
to  insure  by  misstating  Its  name  and  location, 
iield  insufficient  where  facts  showing  the  mate- 
riality of  such  representations  or  the  resulting 
damage  to  defendant  were  not  stated. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.      1617,  1618.] 

Department  1.  Appeal  from  Circuit  Conrt, 
Multnomab  County ;  T.  E.  J.  DuflPy,  Judge. 

Action  by  Frank  L.  Waller  against  the  City 
of  New  York  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

This  is  an  action  by  the  assured  to  recover 
<m  a  policy  of  insurance  in  the  standard 
statutory  form  for  lose  by  fire  of  properly 
desoibed  as  a  l^^-story  frame  building  and 
Its  additions  occupied  as  a  dw^ing,  and  sit- 
uate on  the  realty  mentioned  therein.  The 
complaint  alleges  the  corporate  diaracter  of 
the  defendant  and  the  making  of  the  contract 
of  Insurance  upon  the  otmsideratlon  of  a  pre- 
mlam  of  912,  setting  out  aa  an  exhibit  a  copy 
of  the  policy.  It  also  avers  that  the  plaintiff 
was  the  sole  owner  of  the  property ;  that  it 
was  destroyed  by  fire  August  22, 1914,  with- 
out any  fault  of  his  wlille  the  policy  was  in 
force;  that  thereafter  he  gave  notice  of  the 
loss  and  made  proof  of  the  same;  that  the 
value  of  the  property  was  greatly  in  excess 
of  the  amount  of  the  insurance,  and  that  al- 
though he  has  fully  and  substantially  per- 
formed the  contract  on  his  part  to  be  per- 
formed the  defendant  has  refused  to  pay  the 
loss  notwithstanding  his  demand  therefor. 
Hie  answer  admits  the  execution  of  the  poli- 
cy "purporting  to  be  on  a  dwelling  house" 
and  the  presentation  of  proofs  of  loss,  bat 
otherwise  denies  the  allegations  of  the  com- 
plaint. Besides  stating  In  each  the  cor- 
porate (diaracter  of  the  defendant  as  an  in- 
surance 4!ompany,  it  sets  up  three  Borate 
defenses  as  follows: 

1.  "That  on  or'  ahout  the  18th  day  of  August, 
1914,  this  plaintifE  did  by  false  and  fraudulent 
means  and  misrepresentations  induce  this  do- 
fendant  to  issue  and  deliver  the  insurance  policy 
mentioned  In  plaintilTs  amended  complaint;  that 
prior  to  the  time  said  policy  was  issued,  this 
plaintiff  called  upon  the  agents  and  representa- 
tives of  this  defendant  in  the  city  of  Portland, 
Or.,  and  at  said  time  requested  a  poller  of  in- 
surance upon  a  building,  commonly  known  as 
'The  Ilut';  that  the  defendant  and  its  agents 
refused  to  issue  any  policy  upon  said  bullaing; 
that  said  building  at  said  time  was  used  tor 
roadhouse  purposes;  that  prior  to  the  time  said 
policy  was  issued  this  plaintilf  wrongfully,  in- 
tentionally, and  fraudulently  represented  that 
the  prffperty  upon  which  said  policy  was  to  be 
placed  was  not  the  roadhouse,  commonly  known 
as  "Hie  Hut,'  but  was  a  building  situated  back 
■of  Willamette  Heights  in  the  city  of  Portland, 
county  of  Multnomah,  Or.j  that  the  plaintiff 
knew  tint  said  representatuws  were  fsilae  and 
fraudulent  and  wece  made  intonti(»ially,  and 
said  representations  were  acted  upon  to  the 
■damage  and  injury  of  this  defendant;  that  said 
policy  of  insurance  waa  secured  through  fraud- 
ulent and  false  moans  by  this  plaintiff.  •   •  • 


2.  "That  on  or  about  the  18th  day  of  Augus^ 
1914.  this  defendant,  because  of  the  fraud  and 
misrepresentations  of  this  plaintiff,  made,  exe- 
cuted, and  delivered  to  tho  plaintiff  the  policy 
of  insurance  mentioned  in  plaintiffg  amended 
complaint:  that  said  insurance  poIIct  provides 
that  the  plaintiff  and  holder  of  said  policy  should 
be  the  owner  in  fee  simplo  tne  premises 
sought  to  be  insured;  that  at  the  time  of  the 
execution  of  said  jfchcr  and  at  the  time  of  the 
fire  complained  of  by  the  plaintiff,  this  plaintiff 
was  not  tho  owner  in  fee  simple  of  said  *  prop- 
erty, and  at  no  time  mentioned  in  said  amend- 
ed complaint  was  the  plaintiff  the  owner  in  fee 
simEde  of  the  property  described  in  said  com- 
plaint, and  in  the  policy. of  insurance  set  forth 
m  said  complaint,  and  the  plaintiff  at  the  time 
of  the  isMiance  of  the  policy  set  forth  in  his 
complaint  fraudulently  misrepresented  his  title 
to  the  property  insured,  all  to  the  damage  of 
this  defendant    •    •  • 

3.  "That  at  the  time  of  the  issuance  of  in- 
surance policy  set  forth  in  plaintiff's  amended 
complaint  said  property  was  not  used  as  a 
dwelling  house  and  has  never  beoi  used  as  a 
dwelling  house;  that  said  property  is  common- 
ly known  aa  'The  Hut,'  and  used  fcsr  roadhouse 
purposes;  that  said  building  was  not  occupied 
at  tbe  time  of  the  Issuance  of  said  policy,  nor 
at  any  time  mentioned  in  said  comtHaint.^ 

The  reply  traverses  each  of  these  iBt&aem, 
and  asserts  the  following: 

"That  after  said  fire  occurred  and  after  said 
defendant  waa  informed  of  all  of  the  alleired 
matters  set  for^  in  said  first,  second,  and  third 
8et>arate  answers  and  alleged  defenses,  the  said 
dfsendant  demanded  of  and  received  fran  the 
plaintiff  tbe  full  premium  on  said  polity  of  in- 
surance, and  furthermore  requested  and  de- 
manded that  the  plaintiff  submit  himself  for 
examination  under  and  by  virtue  of  the  terms  of 
said  policy,  and  the  said  plaintiff  in  ctmformr 
anco  with  said  request  did  submit  himself  fw 
examination,  and  was  examined  relative  to  the 
matters  contained  in  said  p<^cy  of  insurance  by 
the  defendant  and  Its  agents;  that  the  defend- 
ant has  otherwise  requested  of  and  from  the 
plaintiff  addltt<»al  information;  that  becaase 
and  by  reason  thereof,  the  said  defendant  has 
waived  any  right  that  it  might  otherwise  haw 
had  to  urge  said  defenses,  and  has  by  reason 
of  its  actions,  as  aforesaid,  affirmed  .and  rati- 
fied said  contract  of  insurance." 

A  Jury  tiial  resulted  in  a  Judgment  for  the 
plaintiff,  from  whidi  the  d^!endant  ajqwals. 

V.  S.  Swa,  at  Portland  (Senn,  Bkwall  * 
Becken,  of  Portland,  on  the  brief),  ftw  ap- 
pellant M.  W.  Seltz,  of  Portland  (Seita  & 
Clark,  of  Portland,  on  the  brleO,  tot  re^ond- 

eut. 

BURNETT,  J.  (after  stating  the  fftcts  as 
above).  [1]  One  of  the  questions  urged  on 
app^  is  whether  the  plaintiff  was  the  sole 
and  unconditional  owner  of  the  property 
within  the  meaning  of  tha  policy  and  h^d 
the  fee-simple  estate  in  the  ground  on  which 
the  burned  house  was  situated.  From  the 
documentary  evidence  on  file  It  appears  that 
the  North  Portland  Investment  Company 
contracted  with  the  plalntlfTs  predecessor  in 
Interest  to  sell  to  him,  and  the  latter  agreed 
to  buy,  the  realty  on  which  stood  the  destroy- 
ed buUdlng,  upon  his  paymmt  of  certain 
sums  of  money  which  he  agreed  to  pay,  and 
that  in  parBuanee  thereof  the  plOlxUlfl  was 
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In  poaoowlon  of  the  property  at  tlie  time  of 
tbe  insurance  and  of  the  fire.  It  is  also  with- 
out di^pnte  In  the  testimony  that  the  plain- 
tiff was  not  in  default  In  Ms  paymeuts  up 
to  the  time  of  the  trial,  altbou^  tlie  pur- 
cbase  price  bad  not  been  fully  paid. 

The  cwtract  was  for  the  sale  of  the  fee 
in  the  land,  and  not  for  any  less  estate  such 
as  one  for  life  or  for  years.  Under  such  cir- 
cumstances the  grantor  or  one  who  contracts 
to  sell  the  property  becomes  the  trustee  of 
the  le«al  title  for  the  benefit  of  the  grantee, 
while  the  latter  enjoys  the  real  beneficial 
interest  in  the  property,  and  upon  him  would 
tail  the  loss  in  case  of  destruction  of  Ita  tene- 
ments. The  object  of  insurance  is  to  reim- 
burse the  beneficial  owner  upon  whom  tbe 
loss  would  fall  if  the  structure  thereon  were 
burned.  Kees^ng  In  view  the  purpose  of  the 
transaction,  his  estate  wltldn  tbe  meaning 
of  tbe  standard  form  of  policy  is  to  be  om- 
sldered  as  to  Its  quality,  and  not  merely  by 
his  muniments  of  title.  In  other  words,  we 
are  not  called  upon  in  this  proceeding  to  ex- 
amine an  abstract  of  title,  nor  to  adjudicate 
the  ownership  of  the  realty  in  an  ejectm^it 
action.  We  are  to  ascertain  upon  whom  the 
loss  fell  in  the  burning  of  the  insured  prop- 
ertj,  and  if  the  plaintiff  is  the  only  one  In 
that  category  he  falflUs  the  terms  of  the  poli- 
cy OD  that  point  Of  course  the  vendor  in  a 
title  bond  may  liave  an  insurable  interest  in 
the  subject  of  the  contract,  but  it  must  be 
described  Is  the  policy  In  apt  terms  other 
than  those  of  tbe  standard  form  used  in  this 
instance. 

It  likewise  appears  in  this  case  that,  as 
an  Incident  to  the  transaction,  a  deed  from 
the  original  owner  to  the  plaintiff's  immedi- 
ate grantor  had  been  prepared  and  left  as 
an  escrow  \vitb  a  depositary  to  be  delivered 
when  the  purchase  price  was  fully  paid.  It 
Is  contended  by  tbe  defendant  and  rif^tly, 
too,  that  an  escrow  does  not  of  Itself  operate 
to  pass  title  until  it  has  been  r^larly  de- 
livered as  stipulated.  That,  however,  is  not 
by  the  mark  In  the  present  case.  Whatevw 
estate  the  plaintiff  bad  passed  by  operation 
of  the  contract  to  sell  tbe  realty  In  question. 
The  doctrine  about  ownership  Is  thus  laid 
down  by  Judge  Sanborn  In  Phenix  Ins.  Oo. 
T.  Kerr.  120  Fed.  728,  64  a  C.  A.  251,  66  L. 
B.  A.  66».  S72: 

"The  object  of  the  provision  in  polides  of  in- 
surance that  they  shah  be  void  if  the  interest 
of  the  assured  in  tbe  property  is  not  tbe 
and  uncfuiditional  ownership  of  it  is  to  pre- 
vent gambling  contracta,  and  to  protect  Uie 
companies  nsainst  the  daims  of  those  who  have 
no  insurable  interest  in  the  property  Injared 
or  destroyed,  ^le  purchaser  of  tbe  property, 
who  is  In  the  possession  of  it  under  a  contract 
whereby  the  former  owner  agrees  to  sell  and  the 
buyer  absolutely  binds  himself  to  purchase  and 
to  pay  an  agreed  price  for  the  property,  is  al- 
most universally  hdd  to  be  the  uncmiditional 
owner  of  it  under  tbe  clause  under  considera- 
tion, because  the  loss  from  any  Injurv  or  de- 
struction of  tbe  property  falls  uCKm  blm.  If 
the  owner  has  agreed  to  sell  and  the  vendee  has 
agreed  to  buy  on  definite  terms,  the  purchaser 
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is  tho  sole  and  unccmdititmal  own»  of  tha 
property  within  the  true  meaning  of  the  clause 
upon  this  subject  in  insurance  policies,  becanse 
the  vendor  can  cc»npel  the  purchaser  to  pay 
for  the  property  uotwitbstairaing  its  injury  or 
dcstmctioii.  and  hence  to  suffer  the  loss  occa- 
sioned thmby"— dting  numennu  anthorltieB. 

In  the  same  case  the  learned  judge  distin- 
guishes this  doctrine  from  the  rule  applica- 
ble where  a  would  be  purdiaser  has  a  mere 
option,  which  he  may  exercise  or  decline,  to 
purchase  the  land,  and  points  out  that  in  tbe 
latter  instance  he  is  not  tbe  owner  of  the 
property  within  the  purview  of  tbe  clause 
under  discussion.  Again  In  Loventhal  v. 
Home  Ins.  Co.,  112  Ala.  110.  20  South.  419, 
33  L.  R.  A.  258,  57  Am.  St  Hep.  17,  the 
court  said : 

"The  term  'fee  simple'  has  never  been  used 
to  distinguish  between  legal  and  equitable  es- 
tates. It  is  used  to  denote  the  quantity  or  da- 
ratim  of  estates— whether  the  enjoyment  is  lim- 
ited or  unlimited  in  point  of  continuance  or 
duration.  It  defines  the  largest  estate  in  land 
nown  to  the  law.  It  is  an  estate  of  inherlt- 
nce,  unlimited  in  duration,  descendible  to  all 
the  beirs  alike  of  the  owner  to  tbe  remotest 
genca-ations.  It  may  be  of  a  legal  or  suitable 
nature.  If  of  the  latter,  the  legal  holder  is  a 
mere  trustee  for  the  eqaitable,  who  is  the  real 
owner,  and,  restrained  by  no  provision  ot  tbe 
trust,  in  eases  not  within  the  statute  of  uses, 
may  at  any  time  be  compelled  to  execute  the 
legal  estate  In  him." 

In  Baker  v.  State  Ins.  Co.,  31  Or.  41,  48 
Pac.  699,  65  Am.  St  Rep.  807,  Mr.  Justice 
Wolverton  reviews  the  authorities  and  ar- 
rives at  the  conclusloa  embodied  in  tbe  syl- 
labus that: 

"A  warranty  that  the  insured  is  tbe  sole  and 
uudiqntted  owner  of  the  Insured  property,  and 
that  the  title  to  the  land  is  in  ber  name,  is  not 
bnMten  by  the  fact  that  legal  title  has  not  been 
conveyed  tf>  the  insured,  whore  she  has  gone  into 
possession  under  a  contract  of  purchase,  and 
has  performed  on  her  part  all  the  conditionB 
thereof  to  tho  date  of  application,  as  the  term 
'title*  Is  to  be  construed  m  the  ordinary  accep- 
tation of  the  term." 

The  cases  are  practically  unanimous  In 
holding  that  where  the  Insured  Is  In  posses- 
sion under  a  partly  performed  contract  for 
the  purchase  of  the  land  in  which  the  gran- 
tor covenants  to  seU  and  the  grantee  agrees 
to  buy,  the  latter,  within  the  terms  of  the 
standard  insurance  policy,  is  the  sole  and  un- 
condltlcmal  owner  in  fee  simple  of  the  realty. 
On  the  other  hand,  the  grantor  In  such  cas- 
es does  not  come  within  the  descriptive 
words  of  the  contract  of  Insurance.  Tbe  fol- 
lowing precedents  verify  this  doctrine:  Mc- 
Coy T.  Iowa  State  Ins.  Co.,  107  Iowa,  80,  77 
N.  W.  529;  Milwaukee  Mechanics'  Ins.  Co. 
V.  Rhea,  123  Fed.  9,  60  C.  C.  A.  103;  Ram- 
sey V.  Phenli  Ins.  Co.  (C.  C.)  2  Fed.  429;  In- 
surance Co.  of  America  v.  Erickson,  50  Fla. 
419,  39  South.  495,  2  L.  R.  A.  (N.  S.)  512,  111 
Am.  St  Itep.  121,  7  Ann,  Cas.  4^ ;  Clay,  etc., 
Ins,  Co.  v.  Huron,  etc.,  Mfg.  Co.,  31  Mich. 
346;  Rosraistock  v.  Miss.  Home  Ins.  Co.,  82 
Misa  674,  35  South.  309;  Davis  v.  Pioneer 
Furniture  Co.,  102  Wis.  394,  78  N.  W.  596 ; 
Matthews  v.  Capital  Fire  Ina.  Oo^  U6  Wis. 
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272,  91  N.  W.  675;  Allen  v.  Phenlx  Assur. 
Co.,  12  Idaho,  653,  88  Pac.  245,  8  L.  B.  A.  (N. 
S.)  903,  10  Ann.  Cas.  32S;  Arkansas  Ins.  Co. 
V.  McManus,  86  Arlc.  115, 110  S.  W.  797 ;  Ar- 
kansas Ins.  Co.  T.  Cox,  21  Okl.  873,  98 
Pac.  552,  20  L.  B.  A.  (N.  S.)  775,  129  Am. 
St.  Rep.  808 ;  McCollough  t.  Home  Ins.  Co., 
155  Cal.  659,  102  Pac.  814,  18  Ann.  Cas. 
862;  Modlln  v.  AUantlc  Fire  Ins.  Co.,  151 
N.  C.  35,  65  S.  E.  605;  Phenlx  Ins.  Co.  v. 
HlUlard,  59  Fla.  590,  52  South.  799,  138  Am. 
St  Rep.  171 ;  Conn.  Fire  Ins.  Co.  v.  Colorado 
Leasing,  etc.,  Co.,  50  Colo.  424,  116  Pac.  154. 
Ann.  Cas.  1912C,  597 ;  Hankins  t.  Williams- 
burg City  Fii«  Ina.  Co..  96  Ean.  706,  153 
Pac.  491. 

With  the  documentary  evidence  b^ore  it, 
the  court  should  hare  Instructed  the  jury  as 
to  Its  legal  effect  and  declared  that  the  plain- 
tiff was  the  sole  and  unconditional  owner  In 
fee  of  the  land  upon  which  the  building  stood 
within  the  meaning  of  the  policy.  L.  O.  L.  § 
136.  In  support  of  its  contention  that  the 
plaintiff  was  not  the  sole  and  unconditional 
owner  In  fee  simple  the  defendant  (dtes  Fin- 
l<m  T.  National  Union  Fire  Ins.  Co.,  65  Or. 
498,  132  Pac.  712,  Oatman  t.  Bankers'  Fire 
Relief  AssocIaUon,  66  Or.  388,  133  Pac.  1183, 
134  Pac.  1033,  and  Howard,  v.  Horticultural 
Fire  ReUef  Association,  77  Or.  349,  150  Pac 
270,  151  Pac.  476.  These  cases  are  not  ap- 
plicable to  the  matter  In  hand.  The  Finlon 
Case  was  where  the  Insured  only  had  a  lease 
with  an  option  tQ  buy  the  premises.  In  the 
Oatman  Case  the  plaintiff  possessed  in  his 
own  right  only  an  undivided  lialf  of  a  dower 
Interest  In  the  realty,  while  the  remainder 
of  the  beneficial  interest  was  owned  by  sev- 
eral other  parties,  including  h^s  of  the 
fbrmer  owner  of  tlie  property.  The  report 
of  the  Howsrd  Oase  discloses  that  one  at  the 
plalntiflb  in  fact  held  merely  as  a  trustee, 
liaTing  purchased  the  tlUe  with  funds  of  an 
estate  and  for  its  beneflt,  although  he  took 
out  Insurance  Id  his  own  nsme. 

[2-4]  The  defendant  complains  of  Instruc- 
tions leaving  to  the  Jury  the  question  about 
the "  ownership.  Although  the  court  ought 
to  havo  taken  this  question  from  them  on  the 
documentary  evidence  Involved,  yet  the  error 
in  that  aspect  is  favorable  to  the  defendant, 
and  it  cannot  complain.  Reverting  to  the 
pleadings,  we  note  that  the  reply  averg  for 
the  first  time  in  the  history  of  the  case  that 
the  defendant  waived  the  defenses  it  sets 
up.  It  is  a  rule  of  pleading  in  this  state 
that  wiere  the  plaintiff  relies  upon  a  con- 
tract he  must  show  full  performance  on  his 
part  or  else  some  valid  excuse,  as  an  example 
of  which  latter  waiver  may  be  classed,  and 
that  all  this  must  appear  in  his  complaint. 
In  other  words,  the  plaintiff  must  state  his 
whole  cause  of  action  and  all  the  grounds 
thereof  in  his  first  pleading.  He  cannot 
aver  there  that  he  has  fully  complied  with 
the  contract,  and,  when  charged  by  the  an- 
swer with  shortcomings  In  that  respect,  shift 


his  ground  in  his  r^ly  and  show  tliat  the 
omissions  stated  by  the  defendant  were  waiv- 
ed by  it,  thus  excusing  the  plaintiff  from  per- 
formance. Cranston  v.  West  Coast  Life  Ins. 
Co.,  63  Or.  427, 128  Pac.  427;  Squires  v.  Mod- 
em Brotherhood,  68  Or.  336,  136  Pac.  774; 
Decker  v.  Jordan,  79  Or.  109,  154  Pac.  431. 

[I]  Error  Is  predicated  upon  the  court's  giv- 
ing this  instruction,  among  others: 

"Ton  are  further  instructed  if  yoa  find  that 
at  the  time  this  policy  was  issued  on  the  boild- 
ing  that  this  bnirding  was  not  used  tm  dwelling 
bouso  purposes,  •and  was  not  used  as  a  dwellisg 
house  In  the  common  acceptation  of  that  term, 
I  instruct  you  that  the  plaintiff  cannot  recover 
in  this  case,  and  your  verdict  most  be  for  the 
defendant,  unless  tlM  company,  knowing  of  the 
facts,  went  ahead  and  iuuod  the  insurance^" 

The  latter  clause  about  the  company  act- 
ing with  knowledge  ot  the  tacts  Is  referable 
to  the  doctrine  of  watver,  and  was  erroneona 
because  that  issue  was  not  properly  pleaded 
so  as  to  be  a  matter  for  consideration.  Con- 
ceding that  the  Btatnnent  in  the  third  af- 
armattTa  defense  was  invalid,  yet,  even  thm 
the  giving  of  the  InstractloD  above  qooted 
would  be  abstract  and  would  work  out  a  re- 
versal under  the  doctrine  of  Twisetli  t.  P.  By. 
li.  &  P.  Ca,  70  Or.  341,  141  Pac.  868. 

[6,  7}  The  defendant  complains  of  some  of 
the  Instructions  given  by  the  court  r^ating 
to  fraud  and  misrepresentation.  It  has  no 
BUfficdeut  foundation  in  Its  pleading,  howevw, 
to  uphold  its  contention  against  that  class 
of  directions  to  the  jury.  In  Anderson  v. 
Adams,  43  Or.  621,  637.  74  Pac.  215,  Mr.  Chief 
Justice  Moore  succinctly  lays  down  the  rule 
affecting  the  pleading  of  fraud  thus: 

"To  constitute  a  fraud  by  false  representa- 
tions, so  as  to  entitle  the  plaintiff  to  relief 
three  things  must  concur:  <i)  There  must  be 
a  knowingly  false  representation;  (2)  the  plain- 
tiff must  have  believed  it  to  be  true,  relied 
thereon,  and  have  been  deceived  thereby;  and 
(3)  that  such  representation  was  of  matter  re< 
lating  to  the  contract  about  which  the  repre- 
sentation was  made,  which,  if  tme,  would  have 
been  to  plaintiff's  advant^v,  but,  being  false, 
caused  him  damage  and  injury" — citing  author- 
ities. 

This  rule  has  been  followed  in  many  other 
Subsequent  cases,  for  instance,  in  Wheel- 
wright V.  Vanderbllt,  69  Or.  326,  138  Pac 
857,  and  in  Outcault  Advertising  Co.  v.  Baell, 
71  Or.  52,  141  Pac.  1020.  The  first  affirma- 
tive defense  falls  far  short  of  c<HuplyiDg  with 
this  standard.  It  does  not  show  that  the  de- 
fendant believed  the  representations  or  that 
It  relied  upon  them;  and,  moreover,  it  does 
not  disclose  wherein  It  was  damaged  by  the 
alleged  fraud,  or  how  its  risk  was  Increased 
thereby.  It  is  true  It  states  that  the  build- 
ing insured  was  known  as  "Hie  Hut,"  which 
the  defendant  had  previously  refused  to  in- 
sure, and  that  In  order  to  obtain  the  policy 
the  plaintiff  represented  that  It  was  njt  **The 
Hut"  but  a  dwelling  situated  on  Willamette 
Heights.  The  name  of  a  structure  does  not 
necessarily  make  it  uninsurable  or  a  more 
dangerous  risk.  There  is  nothing  In  the 
boards  or  beams  or  bri(^  of  a  house  \}j 
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wbatever  name  called  tliat  per  ee  makes  it 
an  undesirable  rlsb.  In  sliort,  taatter  show- 
lug  the  materiality  of  the  representations 
should  be  averred  so  as  to  enable  the  court  to 
draw  a  conclusion  that  the  representations 
were  fraudulent  On  this  point  the  error  was 
in  submitting  the  question  of  fraud  to  the 
Jury  at  all.  AU  the  challenged  Instructions, 
however,  contain  the  element  of  waiver, 
which,  as  we  have  shown,  was  not  properly 
in  the  case,  and,  whether  abstract,  or  in  fact 
faulty,  the  error  thus  committed  la  sufficient 
to  reverse  the  case.  The  cause  is  therefore 
remanded  to  the  circuit  court  for  further  pro- 
ceedings not  incwslatoit  with  tUs  oidjalon. 

McBBIDi;  G.  J.,  and  BES7S0N  and  HAR- 
BIS,  JJ.f  concur. 


LITTIiB  T.  HALLOCK.    (No,  6815.) 
(Supreme  Goart  of  Oklahoma.  March  20,  IfilT 
Rehearins  Denied  May  Ifi,  1917.) 

fSifttabua  ly  the  Covrt.) 
1.  BXFBKSS  StATUTOBT  PbOVISION  —  APPEAL 

FtfOH  Decision  of  Gomhisbionebr  of  IiANd 
Office. 

Under  section  718'^  Bev.  Laws  191<^  a  psr^ 
son  desiring  to  appeal  from  a  decision  of  the 
commissioners  of  uie  land  office  to  the  district 
court,  must  serve  written  notice  npon  the  secre- 
tary to  the  commiasionerB  within  15  days  after 
the  rendition  of  the  decisioD  complained  of,  and 
most,  within  a  reascmaUe  time  ^ter  the  serv- 
ice oC  anch  notice,  eiecote  and  file  a  bond  in 
sndi  snm  as  the  secretary  AaU  prescribe,  not 
to  exceed  double  the  rental  ralaa  of  the  land 
affected  by  such  appeaL 

■2.  Public  Lands  «S=»165%,  New,  vol.  25  Key- 
No.  Series— Decision  of  Commissioneh*— 

AWEAL— N  OTICE. 

Notice  <^  appeal  sent  by  tel^ram,  which 
is  actually  received  by  the  secretary  to  the 
commissioners  within  the  time  fixed  is  sufficient 

S.  PuBUo  Lards  «s»165^.  New,  vkA.  25  Key- 
No.  Series— ScHOoz.  Lands— Lesseb's  Right 

TO   iHPBOVEHBNTS—GoiClCiaSIONEBS'  JUBIB- 

DICTION.  . 

After  school  lands  have  been  appraised  and 
the  lessee  has  indorsed  his  written  acceptance  of 
the  appraisement  of  bia  improvements  on  the 
retort  ot  the  epiMraisers,  and  the  land  and  im- 
provements have  been  sud  under  said  appraise- 
ment and  the  value  of  the  improvements  has 
Yttxn  deposited  by  the  purchaser  with  the  com- 
missioners, and  possession  surrendered  to  the 
purchaser  by  the  leasee,  the  lessee  is  immediate- 
ly entitled  to  the  appraised  value  of  his  im- 
provements, and  the  comtaissioners  are  without 
jurisdiction  to  order  said  amount  or  any  part 
thereof  returned  to  the  purchaser. 

Error  from  District  Court,  Harper  County ; 
W.  C.  Crow,  Judge. 

In  proceeding  for  sale  of  leased  school 
lands,  Charles  A.  Little,  purchaser,  filed  a  pro- 
test as  to  the  appraisement  of  Improvements 
placed  by  D.  H.  Hallock,  a  lessee.  The  com- 
missioners of  the  land  office  recommended 
that  the  sum  of  $500  deposited  by  the  pur- 
chaser as  the  appraised  value  of  Uie  lessee's 
irrigation  improvements  be  refunded,  and 
from  an  order  of  the  court  on  the  lessee's 
appeal  dismissing  the  protest  and  ordering 


that  the  commissioners  pay  over  to  the  lea- 
see the  amount  deposited,  the  purchaser 
brings  error.  Affirmed. 

Charles  Swindall,  of  Woodward,  for  plain- 
tiff in  error.  Joseph  L.  Grlffitts,  of  Bufblo, 
and  Chas.  L.  Moor^  of  Oklahoma  OUy,  tor 

defendant  In  error. 

HARDY,  J.  D.  H.  HaUock.  Who  Is  defend- 
ant in  error,  was  the  lessee  of  certain  school 
lands,  having  the  preference  right  under  a 
clause  In  his  lease  to  purchase  tbem  in  case 
of  a  sale  thereof  at  the  highest  bid  offered. 
The  improvements  upon  said  lands  had  been 
appraised  at  9895;  $500  of  said  amount  b^g 
for  the  "fair  and  reasonable"  value  of  a  cer- 
tain irrigaticm  ditch  one-half  mile  in  length. 
Hallock's  written  acceptance  of  the  appralse- 
m^t  was  Indorsed  thereon.  On  September 
9,  1912,  a  hearing  was  liad  upon  a  proteet 
filed  by  one  William  Uttle  as  to  the  ai^rais- 
ed  value  of  the  drainage  ditch  and  certain 
alfalfa.  It  does  not  appear  that  any  notice 
was  given  to  HaUock  or  that  prior  to  waiv- 
ing his  preference  right  to  purchase  the  lands 
he  had  any  knowledge  of  such  protest.  At 
said  bearing  It  was  ordered  that  the  lands 
be  sold  under  the  appraisement  with  the 
understanding  that  if  purchased  by  a  person 
other  than  the  lessee,  the  appraised  value 
of  the  improvements  in  so  far  as  It  related  to 
the  drainage  ditch  and  alfalfa  would  be  in- 
vestigated by  the  oommlssioners,  and,  If  ex- 
cessive and  erroneous,  the  same  would  be 
readjusted  and  fixed  at  Its  true  and  correct 
value,  if  any,  and  the  amount  so  fixed  and 
determined  would  be  paid  over  to  the  lessee, 
and  the  balance  returned  to  the  purchaser;, 
and  the  superintendent  of  sales  was  authorized 
to  announce  the  action  of  the  oommlssioners 
as  above  set  out  immediately  prior  to  offering 
said  lands  for  sale.  The  land  was  bid  In  by 
Charles  A.  Little  for  the  sum  of  $10,0(X>,  who 
deposited  with  the  commissioners  5  per  cent 
of  his  bid,  as  required  by  law  and  the  ap- 
praised valoe  of  the  improvements  located  on 
said  land.  A  contract  of  purchase  in  due 
form  was  executed  and  delivered  to  him  on 
September  12th,  the  date  of  purchase,  In 
which  It  was  recited  that  the  appraised  val- 
ue of  the  improvements  had  been  deposited 
by  him  which  was  to  be  paid  to  lessee  as  pro- 
vided by  law.  On  December  12,  1912,  a  hear- 
ing was  commenced  before  the  contest  and 
protest  committee  upon  a  protest  filed  by 
Charles  A.  Little  as  to  the  appraisement  of 
Hallock's  improvements,  at  which  hearing 
both  Hallock  and  Little  appeared.  On  July 
7,  1913,  the  committee  reported  that  In  Its 
opinion  the  irrigation  ditch  was  not  an  im- 
provement, and  recomm«ided  that  the  protest 
be  sustained  and  the  sum  of  $500,  the  ap- 
praised value  of  the  ditch  which  had  been 
deposited  by  Little,  should  be  refunded  to 
him.  Thereupon  the  report  of  the  committee 
was  adopted  by  the  commissioners  and  the 
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money  ordered  refnnde<3  to  I/lttle.  On  July 
21,  1913,  the  secretary  of  the  commlssionerB 
was  notified  by  telegram  that  notice  of  appeal 
Id  said  proceeding  had  been  forwarded  by 
mall,  which  notice  was  filed  July  23d,  upon 
which  last-named  date  the  secretary  made 
an  order  fixing  the  amount  of  the  appeal 
bond  at  $100.  Bond  was  filed  and  approved 
August  23d,  and  a  transcript  of  the  proceed- 
ings was  thereafter  filed  in  the  offl<*  of  the 
clerk  of  the  district  court  of  Harper  county. 
On  March  4,  1914,  Little  filed  motion  to  dl»- 
mlBB  Hallock's  appeal  upon  the  ground  that 
notice  thereof  and  bond  bad  not  been  filed 
within  IS  days  from  the  date  of  the  order 
appealed  from.  On  March  20th  Hallo<ft  filed 
motion  to  dismiss  Little's  protest  theretofore 
filed  with  the  commissioners,  which  motion 
was  sustained,  the  court  finding  that  the 
commissioners  were  without  authority  of  law 
to  entertain  said  protest,  and  entered  an  or^ 
der  that  the  commissioners  should  pay  over 
to  Halloek  the  amount  deposited  to  cover  the 
appraised  value  of  said  Irrigation  cUtdli,  from 
which  Judgment  and  order  of  the  court  ap- 
peal was  duly  prosecuted  by  Uttie. 

[1 , 2]  The  plaintiff  In  error  contends  tliat 
the  district  court  acquired  no  jurisdiction  of 
Hallock's  appeal  because  same  was  not  per- 
fected within  the  time  required  by  law.  Sec- 
tion 7187,  Rev.  Laws  1910,  authorizes  an  ap- 
peal from  all  decisions  of  the  commlssltmers 
of  the  land  office  by  any  person  affected  there- 
by to  the  district  court  of  the  county  where 
the  land  is  situated.  Said  ai^teal  must  be 
takra  by  the  appellant  serving  written  no- 
tice upon  the  secretary  to  the  commissioners 
within  15  days  after  the  rendition  of  the 
decision  complained  of,  and  by  executing  a 
bond  with  sureties  In  such  sum  as  the  secre- 
tary shall  prescribe,  not  to  exceed  double  the 
annual  rental  of  the  land  affected  by  Butiix 
appeal.  The  telegram  notifying  the  secre- 
tary that  notice  of  appeal  had  been  mtilled 
was  received  and  filed  by  him  before  the  ex- 
piration of  the  15  days,  and  was  treated  by 
him  as  a  notice  of  appeal,  and  was  so  con- 
sidered by  the  court  There  is  no  form  of  no- 
tice prescribed  nor  any  particular  method  of 
service  required  In  said  section,  and  we 
think,  as  did  the  secretary  and  the  trial 
court,  that  said  telegram  was  a  sufficient 
compliance  with  the  requirements  as  to  the 
service  of  notice.  Western  Union  TeL  Co.  v. 
Ball^,  ei  Lk  R.  A.  933,  note. 

It  does  not  appear  whether  the  formal 
written  notice  deposited  in  the  mall  was  re- 
ceived by  the  secretary  prior  to  the  expira- 
tion of  the  15  days  or  not^  but,  even  If  not 
received  until  the  day  It  was  filed,  the  tele- 
gram was  sufficient.  Appeal  bond  was  not 
filed  within  said  time,  and  the  failure  to  do 
so  is  said  to  be  fatal  to  the  jurisdiction  of 
the  court  The  requirement  of  the  statute  Is 
that  the  notice  shall  be  served  within  15  days 
after  the  rendition  of  the  decision  complained 
of,  and  that  a  Ixuid  shall  be  executed  In  such 
sum  as  the  secretary  shall  prescribe.  The 


secretary  apparently  construed  the  statute  as 
permitting  the  bond  to  be  given  after  the  ex- 
piration of  the  15  days  in  which  the  notice  la 
required  to  be  served,  and  this  seems  to  be  a 
reasonable  construction.  The  notice  may  be 
served  at  any  time  within  15  days,  and  the 
secretary  would  not  be  required  to  determine 
the  amount  of  the  appeal  bond  until  notice  had 
In  f&ct  been  served;  neither  could  the  par- 
ty ai^>eallng  execute  and  file  said  bond  until 
the  amount  thereof  had  been  fixed,  and,  after 
tbe  secretary  had  acted,  he  wourd  be  enUtled 
to  a  reasonable  time  within  which  to  do  so^ 
A  similar  question  was  presented  In  Union 
Bond  A  Investment  Oo.  et  aL  v.  Bemst^a 
et  al.,  40  Okl.  527,  139  Pac  974,  where  it  be- 
came necessary  to  construe  section  6153,  Com- 
plied Law8  1909.  Said  section  required  any 
person  furnishing  material  or  performing  la- 
bor under  a  subcontract  with  a  contractor, 
in  order  to  obtain  a  Hen  upon  the  land  or  Im- 
provements for  such  labor  or  material,  to  file 
with  the  clerk  of  the  diatrict  court  of  the 
county  In  whldi  the  land  was  situated,  with- 
in 60  days  after  the  date  upon  which  the  ma- 
terial was  last  fumlsfaed  or  labor  performed 
under  such  subcontract  a  statement  verified 
by  affidavit  and  by  serving  a  notice  in  writing 
of  the  filing  of  such  lien  upon  the  owner  of 
the  land  or  Improvements  or  both.  It  was 
held  under  this  section  that  a  subcontractor 
had  all  of  the  60  days  within  which  to  file 
his  llw  statement,  and  a  reasonable  time 
thereafter  to  serve  the  notice.  In  support  of 
Its  conclusion  the  court  quoted  from  Deather- 
age  V.  Henderson,  43  Kan.  684,  23  Pac.  10S2» 
construing  a  similar  statute  In  Kansas  as 
follows: 

"If  sudi  a  contractor  had  all  of  the  60  days 
within  whidi  to  file  his  statement,  it  would 
have  beoa  impossible  for  him,  in  many  casea,  to 
furnish  a  copy  thereof  to  the  owner  or  agent 
of  the  premisea  within  the  60  days  if  his  state- 
ment was  not  filed  until  the  last  day.  A  more 
reaeonoble  construction  of  the  statute  would 
be  to  give  the  subcwtractor  a  reasonable  time 
after  filing  his  lien  to  furnish  a  copy  thareoC 
to  the  owner  or  agent  of  the  premises." 

Applying  the  same  rule  la  tbe  constmcdon 
of  the  statute  b^re  ns,  wie  hold  that  the 
notice  and  bond  woe  served  and  filed  withr 
In  due  time,  and  upon  tbe  filing  ot  a  traa- 
script  In  the  ofllce  of  the  derik  tbe  district 
court  of  Harx>er  county  that  court  acquired 
Jurisdiction  of  tbe  at^eal  Chku  the  decision 
of  the  ccHnmlMloners. 

Upon,  appeal  b^ng  perfected,  the  district 
court  was  required  by  the  provisions  of  sec- 
tion 7187  to  bear  Bud  try  said  cause  de  novo. 
Its  Jurisdiction  was  appellate^  and  It  was  au- 
thorized to  make  such  orders  as  ongbt  to 
have  been  made  by  the  commissioners. 
Therefore,  If  the  commlsslonws  bad  no  juris- 
diction to  entertain  and  determine  said  pro- 
test, the  judgmrait  of  the  court  is  rii^t  and 
should  be  affirmed. 

Section  7150  authorizes  the  commlsslonera 
to  provide  for  a  new  appralsemoit  of  said 
lands  where  It  Is  made  to  ^>pear  tbat  any 
I  such  lands  or  ImproremoitB  have  not  been 
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properly  appraised  and  requires  notice  to  be 
given  to  the  lenee  ot  tbe  appraised  valne 
of  hia  improrenieattf  before  saob  lands  are 
offoed  fOr  sale,  and  If  any  lessee,  within  SO 
days  from  nottoe  of  the  appraisement  of 
his  improvements,  shall  notify  the  commi** 
Blonen  in  writing  of  his  dissatisfaction  there- 
with, the  land  covered  by  said  lessee's  con- 
tract most  be  reserved  from  sale  pending  a 
review  of  the  s^mlaemait  In  the  district 
court  of  the  county  In  w,hlch  said  land  is 
located,  and  section  7161  authorizes  an  ap- 
peal from  the  board  of  appraisers  to  be  tak- 
en as  In  the  case  of  the  condemnation  of 
land  for  railway  purposes  and  requires  the 
procedure  6n  each  appeal  and  the  review 
and  demand  for  Jury  trial  to  conform  to 
the  procedure  in  audi  cases. 

Section  7108  requires  the  purchaser  at  such 
sale,  wtten  other  than  the  lessee,  to  pay  to 
the  commisstofiers  of  the  land  office  or  th^ 
authorized  agent  to  reimburse  the  lessee 
having  a  preference  rl^t  of  purchase  for  the 
appraised  value  of  all  Improvements  upon 
the  lands  sold,  and  provides  that  upon  pos- 
session being  given  by  the  lessee  the  com- 
missioners shall  Immediately  pay  to  him  the 
value  of  all  such  Improvements  paid  to  them 
by  such  purdiaser. 

Section  7160  requires  the  purchaser  to 
make  an  affidavit  that  the  land  Is  purchased 
for  his  own  use  and  benefit,  and  not  either 
direct^  or  indirectly  for  the  use  and  benefit 
of  another,  before  a  certificate  of  purchase 
la  Issued. 

[t]  Under  the  authority  given  the  commis- 
alODers  had  caused  said  lands  to  be  appraised, 
notice  of  which  given  to  Hallock,  and 
the  appraisement  acc^ted  by  him,  and  the 
lands  ordered  sold  subject  to  such  appraise- 
ment, and  said  lands  were  In  fact  sold,  the 
ai^>ralsed  value  of  the  Improvements  deposit* 
ed  with  the  commissioners  as  required,  and 
affidavit  executed  by  the  purchaser  and  pos- 
session surrraidered  by  the  lessee,  and  when 
Hallock  accepted  said  appraisement  and  sur- 
rendered possession  to  the  purchaser,  he  be- 
came entitled  Immediately  to  the  sum  de- 
posited to  cover  the  value  of  his  Improve- 
ments (section  7153),  and  the  commissioners 
were  without  any  authority  thereafter  to  en- 
tertain any  protest  against  the  payment  of 
such  sum  or  t;o  reduce  the  appraised  value 
Of  any  of  the  tmprovem«its  or  to  order  any 
portion  of  the  sum  deposited  r^aid  to  the 
purchaser.  It  would  be  manifestly  unfair  to 
the  lessee,  who  had  acquiesced  In  the  ap- 
praisement and  surrendered  possession  of  his 
Improvements,  to  thereafter  deprive  him  of 
any  part  ot  the  numey  to  which  he  was  en- 
titled and  the  statute  authorizes  no  sudi 
proceeding,  and  It  seems  dear  that  it  was 
the  intention  that  such  should  not  be  done. 
An  additional  reason  why  Little  is  not  en- 
titled to  the  r^ef  sought  is  that  he  pur- 
chased said  lands  subject  to  said  appralse- 
ment  and  d^^ted  the  amount  thereof  with 


the  commlsshHieni  and  went  into  p<»sesslon 
under,  a  contract  of  purchase  which  redted 
that  Uie  sum  deposited  by  him  was  for  the 
benefit  of  and  should  he  paid  to  the  lessee. 

lAe  Judgment  of  the  court  was  right,  and 
is  thtti^re  affirmed.   All  the  Justices  caa- 

CttT. 


WINTERS  V.  OKLAHOMA  PORTLAUD  CE- 
MENT CO.   (No.  807T.) 
(Stq^rame  Gourt  ot  Oklahoma.   Nov.  28,  1816. 
Rehearing  Denied  May  15,  1917.) 

(Bytlahiu  by  the  Court.) 

1.  Appeal  and  Kbbob  ®s)953(2)— Snuna  on 

DeUUBBEB— TBA.NSOBIPT. 

Error  In  sostaining  a  demurrer  to  a  petition 
may  be  presented  upon  transcript. 
[Gd.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  246S.] 

2.  Plbadino  ^=>418p.)—DEuuBBBB<— Waives. 

When  a  demurrer  is  sostained  to  a  pleading, 
and  the  pleader  takes  leave  to  plead  over,  error 
in  the  order  sustaining  the  demurrw  is  waived; 
1>ut,  where  sach  pleader  obtains  leave  of  court  to 
withdraw  an  amendment  filed  after  such  leave 
to  amfflid  is  taken,  and  to  stand  upon  the  plead- 
ing to  wfaldi  the  demurrer  has  been  snstatned, 
and  is  granted  leave  to  appeal  from  the  <nder 
of  the  court,  the  Issnes  still  being  incomplete,  he 
will  not  be  held  to  such  waiver. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
OenL  Dig.  U  1399,  1408.] 

3.  Indians  ^»27(3)  —  Suit  to  Sxt  Aside 
GnABDiANsniP  Saxjc— Patuent  on  Txndeb 

OF  CONSIDE&ATION. 

Where  a  minor  dtizen  of  the  Ohoctaw  Nation 
of  Indians  sues  to  set  aside  a  void  guardianship 
sale  of  bis  lands,  and  alleges  that  he  has  no  part 
of  the  consideration  of  the  sale  and  never  receiv- 
ed any  part  thereof  such  minor  is  not  required 
to  pay  or  tender  back  loch  consideration  as  a 
prerequisite  to  the  maioteoance  of  his  suit. 

4.  OUABDIAH  AND  WABD  «=»107  —  SaU  —  Ib- 
BEGTJLABITIES— Cube  BX  CONimCATION. 

After  a  county  court  obtains  jurisdiction  ot 
a  goardianiidilp  sale  proceeding,  all  liregolarities 
and  defects  between  the  acquirement  of  juris- 
diction and  the  order  of  confirmation  are  cured 
by  the  order  of  confirmation,  to  the  extent  that 
the  order  of  ctmflimation  may  not  be  collaterally 
attacked  on  aeooont  (tf  such  irragnlarities; 
but  this  rule  does  not  extend  to  jnrudlctional 
matters. 

[Ekl.  Note.— For  other  coses,  see  Guardian  and 
Ward,  Cent.  Dig.  SS  392,  893.] 

5.  OUABDIAH  AND  WaBD  «S>103  —  PBIVAIX 
Sale— COKFIBMATION— JURISMOnON. 

The  provision  of  the  statutes  (Rev.  Laws 
1910,  i  6384)  which  provides  that  no  sale  of 
lands  of  minors  at  private  guardianship  sale 
shall  be  confirmed  where  the  bid  is  not  90  per 
cent,  of  the  appraised  valne,  or  where  there  has 
been  no  appraisement  of  snch  lands  within  a 
year  prior  to  the  sale,  is  mandatory,  and  goes 
to  tbe  jurisdiction  of  the  court  to  make  the 
order  oS  confirmation.  Where  an  order  of  coa- 
flnnatlon  of  such  a  sale  is  made  in  violation  of 
such  provision,  the  order  of  confirmation  is 
void  for  want  of  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  SS  378-381,  391.] 

6.  Judgment  «=>511—Vaudity— Fraud. 

Orders  and  Judgments  procured  by  fraud  are 
void. 

[Ed.  Not&— For  othor  cases,  see  Judgment, 
CenL  Dig.  H  951,  961] 
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T.  JUDQUKNT  «S»4S9— InVAUD  JUI>OHKI!(T  — 

CotXATEBAL  ATTACK. 
Where  a  want  of  jurisdiction  to  enrer  the 
particular  order  or  judgment  is  affirmatiTel? 
shown  by  the  record  proper  upon  which  such 
order  or  judgment  is  based,  suca  wder  or  judg- 
ment is  void  and  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  SS  924,  025.] 

UddilioMt  Svttelma  by  Bdiioriat  Blof.) 

8.  Appeal  aud  Ebbor  <3=>802  —  Ruuno  on 

Motion  to  Dismiss— He asons. 
It  is  not  necessary  for  the  court  to  state  its 
reasons  on  OTermliiur  a  nM>ti<Mi  to  dismiss  en 
appeal  because  certain  orders,  aa  contained  in 
the  case-made,  did  not  contain  tbe  filing  marks 
and  were  not  shown  to  have  been  entered  upon 
the  journal  of  the  lower  court. 

[Ed.  Note^— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  31G7,  ^68.] 

Commissioners*  Opinion,  DiTlsitm  Ma  S. 
Ernnr  from  District  Court,  Pontotoc  County ; 
Tom  D.  McKeown,  Judge. 

Action  bf  Walter  B.  Winters,  a  minor,  by 
J.  M.  DaggB,  next  frimd,  against  the  Cttla>- 
boma  Portland  Cement  Company.  Judgm«it 
for  defimdant,  and  plalntlfC  tHrings  error.  Re- 
versed, and  r«nanded  tot  further  proceed- 
ings. 

Wadllngton  &  Wadlingtou,  of  Ada,  for 
plalntlfF  in  error.   3.  F.  McKeel,  (tf  Ada,  for 

defendant  in  error. 

JOHNSON,  C.  Tills  Is  a  suit  by  pladntlif 
In  error,  Walter  B.  Winters,  by  J.  M.  Daggs, 
next  friend,  against  the  defendant  In  error, 
Oklahoma  Portland  Cement  Company,  a  cor- 
poratlou,  for  the  recovery  of  60  acres  of  land 
allotted  to  plaintiff  as  a  citizen  of  the  Choc- 
taw Nation  of  Indians.  The  prayer  is  for 
ejectment  and  cancellation ;  plaintiff  seeking 
to  set  aside  a  certain  deed  executed  by  his 
guardian  and  the  order  confirming  the  sale 
upon  which  the  deed  was  based.  The  next 
friend  is  the  grandfather  of  plaintiff,  and  the 
guardian  is  plalntifTs  father. 

Tbe  amended  petition  alleges,  dn  substance, 
that  the  said  guardian  of  plaintiff  is  weak 
and  Illiterate  and  under  the  control  of  the 
defendant;  that  defendant  and  the  said 
guardian  entered  into  a  secret  corrupt  and 
fraudulent  agreement  under  which  the  said 
guardian  was  to  sell,  procure  the  confirma- 
tion of  the  sale,  and  convey  to  defendant  60 
acres  of  the  land  of  plaintlOl  of  the  approxi- 
mato  value  of  $6,000  for  the  grossly  Inade- 
quate consideration  of  $2,750;  that  at  such 
sale  no  bids  were  to  be  received  or  consider- 
ed except  the  Md  of  defendant;  that  the 
sale  was  to  be  for  the  exclusive  benefit  of 
defendant  and  tbe  said  guardian;  that  this 
agreement  was  carried  out,  and  the  land 
Bold  and  conveyed  undw  It  for  the  said  con- 
BlderaticHi  of  $2,750,  whereas  the  actual  value 
of  the  land  was  over  $6,000,  and  the  value 
of  it  as  appraised  In  such  guardianship  sale 
proceeding  was  $4,200;  that  the  said  sale 
was  a  private  sale ;  and  that,  by  fraudulent- 


ly concealing  tbe  ai^ralsement  from  the 
court  and  diverting  tbe  mind  of  the  court 
therefrom,  defendant  and  tbe  guardian  fMad- 
ulently  procured  an  order  of  the  county  court 
confirming  Budi  sale,  regardless  of  tile  fkct 
that  the  Ud  was  less  than  90  per  cent 
of  tbe  apprals«nent  and  In  fact  only  ap- 
proxlmat^y  60  per  cent  thereof.  PlalntlfC 
further  alleges  that  the  said  purchase  price 
of  said  land  was  divided  between  defmdant 
and  the  said  guardian;  that  plalnUfl  has 
never  received  any  benefit  or  thing  of  value 
as  the  proceeds  of  said  sale,  and  has  no 
money  or  other  thing  of  value  In  his  posses- 
sion as  the  result  of  the  sale;  and  that  tbe 
guardian  now  has  nothing  of  value  and  no 
money  In  bis  possession  as  a  result  of  said 
sale.  Plaintiff  further  alleged  that  tbe  said 
guardianship  sale,  order  of  confirmation,  and 
conveyance  were  void  on  account  of  such 
fraudulent  acts,  and  for  the  further  reason 
that  the  purported  sale  was  for  less  than 
90  per  cent  of  tbe  appraised  value  of  the 
property. 

A  demurrer"  of  defendant  to  such  amended 
petition  was  sustained  by  the  court  on  Oc- 
tober 6,  1915,  upon  the  ground  that  the  peti- 
tion did  not  contain  an  offer  to  pay  back  the 
said  con^deratlou  of  said  sale.  Plaintiff 
asked  and  was  allowed  time  to  amend  such 
amended  petition,  and  Sled  an  amendment 
thereto.  On  November  17,  1915,  plaintiff, 
having  obtained  leave  of  court  to  withdraw 
tbe  amMidment  to  his  amended  petition  and 
stand  upon  the  amended  petition  and  his  ex- 
ception to  the  action  of  the  court  Jii  sustain- 
ing the  demurrer  thereto,  did  so,  and  the 
case  was  dismissed  by  the  court  upon  such 
election  to  stand  upon  the  amended  petition, 
and  plaintiff  was  granted  time  to  appeal. 

[8]  Defendant  In  error  moved  to  dismiss 
the  appeal  upon  the  ground  that  certain  or- 
ders, as  contained  in  the  case-made,  did  not 
contain  the  filing  marks  and  were  not  shown 
to  have  been  entered  upon  the  Journal  of  the 
lower  court,  and  such  motion  has  been  over- 
ruled. In  its  brief  defendant  In  error  asks 
for  dismissal  of  the  appeal  upon  additional 
grounds,  and  complains  that  the  former  mo- 
tion to  dismiss  was  overruled  without  any 
reason  being  giv^  therefor.  It  was  not  nec- 
essary for  such  reason  to  be  given,  but,  as 
a  matter  of  courtesy  toward  the  present  com- 
plaint of  counsel,  we  refer  to  tbe  opinion  of 
this  court  In  cause  No.  7684,  St  L.  &  S.  F. 
E.  Co.  V.  Taliaferro,  160  Pac;  610,  not  yet 
officially  reported,  which  announces  the  rule 
coutrollNig  the  former  moti<HL 

[1]  In  its  brief  defendant  ui^es  the  dis- 
missal of  the  appeal  upon  the  ground  that 
the  caseHooade  was  not  served  within  15  days 
from  tbe  date  of  the  order  suatadnlng  the  de- 
murrer to  the  amended  petition,  althouj^  It 
was  served  within  the  time  granted  after  tbe 
order  of  dismissal,  which  was  based  upon 
the  refusal  to  plead  after  tbe  deoturrer  was 
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sustained.  It  la  not  necessaiy  to  go  Into  the 
snffldeiicy  of  tbe  service  of  tbe  case-made, 
as  the  case  made  herein  Is  mffldent  as  a 
transcript,  and  the  questions  on  appeal,  be- 
ing as  to  error  In  sustaining  a  demurrer  to 
the  amended  peUtloo,  are  such  as  may  be 
presented  by  transcrltii.  See O'Nell T.James, 
40  OkL  661.  140  Pac.  141.  Tbe  second  mo- 
tion to  dismiss  should  therefore  be  oTermled. 

[2]  In  Its  brief  on  the  merits  defendant  In 
error  eimtends  that  error  In  sustaining  the 
demnrrer  to  the  amended  petition  may  not 
be  presented,  for  the  reason  that  It  vas 
waived  by  defendant  lu  error  taking  leave  to 
plead  over.  Defendant  In  error  (dtes  numer- 
ous cases  from  this  court  h(ddlng  that  tak- 
ing time  to  plead  over  and  pleading  over 
waives  error  in  an  order  sustaining  a  de- 
murrer to  a  pleadii^  This  proposition,  as 
covering  tbe  only  error  urged  on  the  appeal, 
was  presented  to  and  passed  upon  by  this 
court  In  the  first  motion  to  dismiss  the  ap- 
peal. However,  it  may  be  well  enough  to 
say  that  In  eadi  of  the  cases  dted  In  sup- 
port ot  the  alleged  waiver  of  extot  the  par- 
ty whose  pleading  was  affected  by  the  tfrder 
sustaining  demurrer  had  finally  accepted  and 
enjt^ed  the  full  benefit  of  the  exercise  of 
the  dlscretloa  of  the  lower  court  In  allowing 
him  to  plead  over,  and  had  gone  on  to  an- 
other }}ha.3e  ot  his  case  in  disregard  of  the 
error  in  the  order  up<Hi  his  pleading.  The 
rule  1b  based  upon  the  fact  that  the  party, 
by  gxOng  ahead  with  his  case,  deflMtely  ac- 
cepts a  lack  of  finality  In  tbe  wder  as  fore- 
cloEdng  his  ri^t  of  action.  In  none  of  the 
cases  were  the  facts  similar  to  those  in  this 
case.  Here,  while  the  plaintiff  took  time 
to  plead  over  and  actually  filed  an  amend- 
ment to  hta  petition,  the  formation  of  the 
Issues  vras  BtlU  incomplete^  and  stlli  within 
the  influence  of  tbe  court's  discretion.  Hie 
court  allowed  plaintiff  to  withdraw  tbe  last 
amendment  to  his  petlUon,  and  to  stand  up- 
on his  original  am^ded  petition  granting 
the  right  of  appeal.  It  was  well  within  the 
dlscretlfHX  of  the  court  to  permit  plaintiff  to 
rectify  a  mistake  in.  taking  time  to  j/ieSid, 
particularly  where  tbe  mistake  would  result 
in  a  deprivation  of  substantial  rights,  and 
the  confusion  resulting  In  the  mistake  came 
frcnn  a  patent  substantial  error  of  the  court 
itself.  We  shall  hold  that  ^  graining  of 
leave  to  withdraw  the  amendment  and  stand 
upox  the  original  amended  petition,  with 
right  of  appeal  from  the  order,  placed  lOain- 
Off  in  the  po^tltm  occupied  by  lilm  before 
he  took  leave  to  plead  over. 

On  the  merits  this  appeal  presents  three 
propoaltliBis,  viz.:  (1)  Under  tbe  allegations 
of  fraud  in  the  guardianship  sale  proceed- 
ings, was  it  necessary  for  plaintiff  to  tender 
bacik  the  ccHSlderatlon  of  the  guardian's 
deed?  Was  the  fact  Oiat  tbe  Ud  was 
lees  tlian  90  per  cmt  of  the  aivralsement  a 
mere  irregularity,  or  did  It  avoid  the  entire 
proceeding?  and  C8)  la  the  attodc  upon  these 
defidendet  isoperly  made  In  this  cause? 
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[S]  The  question  of  the  necessity  of  the 
tender  bade  of  the  condderatlon,  as  aiifdlca- 
Me  to  tbe  pleading  of  plaintiff  in  this  case, 
has  been  dedded  by  this  court  favorably  to 
the  cmtentUns  of  plaintiff  In  error.  In  the 
(^nlon  of  this  court  In  cause  Na  6228, 
Bridges  T.  Bea  et  aL,  166  Pac:  — ^  not  yet 
officially  reported,  under  date  of  May  16, 
1916,  this  court  h^  void  a  deed  to  the  al- 
lotmwt  of  an  Indian  minor  based  upon  a 
fraudulent  guardian^p  sale  proceeding, 
and,  with  reference  to  the  necessll7  of  a 
tendw  bade  by  the  minor  of  the  purchase 
price,  said: 

"But,  tbe  deed  being  void,  the  was  not  required 
to  return  the  consideration  as  a  condition  pre- 
cedent to  relief  in  equity,  but,  aaide  from  this, 
in  the  absence  of  a  showing,  that  at  the  time  she 
brought  the  suit  or  the  case  was  tried  she  had 
in  her  possession  any  of  the  consideration  re- 
craved  for  tbe  land  was  suffident  reason  for  not 
requiring  her  to  do  so." 

In  Tirey  v.  Dameal;  87  Okl.  606,  133  Pac. 
614.  ref«Ting  to  a  deed  by  an  Indian  minor 
himself  and  tbe  necessity  of  a  tender  back 
of  the  coDslderatlwi.  this  court  said: 

"  *  •  •  And  we  therefore  hold  that  the  pre- 
tended deed  from  Darneal  to  Tirey  was  absolute- 
ly void,  and,  this  being  true,  Dameal  could  not 
be  compdled  to  r^und  tbe  purchase  price,  cs- 
pedally  since  it  is  not  shown  that  he  bad  any 
part  thereof  in  his  possession  at  tbe  time  the  an- 
swers were  filed  and  tbe  case  tried,  and  tha 
court  committed  no  error  in  so  holding." 

With  reference  to  void  Indian  minor  deeds, 
executed  by  tbe  allottees  themselves,  tbe  rule 
that  it  is  not  necessary  to  relief  in  equity 
against  tbe  deed  that  the  «mslderatl(Hi  be 
refunded,  especially  where  It  appears  that 
Uie  grantor  has  no  part  thereof,  has  been  ad- 
hered to  by  a  great  number  of  decisions  In 
this  court,  and  is  so  wdl  estobllshed  that  It 
is  not  necessary  to  refer  to  other  cases  upon 
the  point  There  would  be  lera  reason  to  re- 
quire the  refund  by  a  minor  who  alleges  that 
he  never  recdved  any  part  of  the  a)nsidera- 
tioD,  but  that  the  consideration  was  for  the 
Joint  profit  and  bmeflt  of  the  guardian  and 
bis  grantee,  under  a  coUusive  plan  to  de- 
fraud the  minor. 

[4,  B]  Plaintiff  In  error.  In  his  petition  In 
the  lower  court,  allied  that  the  sale  by  his 
guardian  was  for  less  than  90  per  cent,  of 
tbe  appraised  value  of  the  land,  the  sale  be- 
ing for  $2,750,  while  the  appraisement  was 
¥4,200,  and  cont«ids  that,  for  this  reason, 
tbe  order  of  ccxifirmatlon  and  gnardUn's 
deed  were  void. 

D^endant  in  error  contends  that  the  con- 
firmation of  the  sale  tor  less  than  90  per 
cent  vt  the  appraised  value  was  a  mere  Ir- 
regularity, and  not  sudi  a  defect  as  to  ren- 
der the  proceeding  absolutely  void,  and  that 
tbe  defect  was  cured  by  the  ordei:  of  confir- 
matlw,  which  Is  conduslve.  In  support  ct 
this  position  he  dtes  the  following  decisions 
of  this  court,  viz.:  Eaves  v.  Mullen,  25  Okl. 
679^  107  Pac.  433;  Sock^  v.  Wlnstock,  43 
OkL  7S8,  144  Paa  372,  and  other  cases  from 
this  court  and  tlie  courto  of  other  states 
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holdine  that,  atter  tbe  county  court  acquires 
Jurisdiction  of  a  guardlansbtp  sale  proceed- 
ing, the  order  of  conflrmatltm  will  cure  Inter* 
mediate  Irregularities.  Tbe  cases  cited  lay 
down  correct  rules,  so  far  as  they  are  appli- 
cable, but  they  are  not  applicable  to  this  sit- 
uation ;  for  the  defect  alleged  here  Is  not  a 
mere  Irregnlarlty,  and  was  not  a  defect  oc- 
curring between  the  filing  of  the  petition  of 
sale  and  the  conflrmatlMi,  but  was  a  juris- 
dictional departure  In  the  order  of  confirma- 
tion Itself. 

In  Eaves  t.  Mullen,  supra,  which  announc- 
ed the  rule  as  to  Intermediate  irregularities, 
this  court  said: 

"A  valid  decree  of  confirmation  of  the  sale' 
was  necessary  to  pass  title  to  tbe  purchaser  at 
the  sale,  from  whom  it  is  alleged  plaintiff  here- 
in  derived  his  titie." 

SectlcHi  6384,  Bevlsed  Laws  1910.  so  far  as 
pertinent,  reads: 

"6S84.  Limit  of  Price—AppraUemmt.—'So 
sale  of  real  estate  at  private  Sfue  shall  be  con- 
firmed by  tbe  court  unless  the  sum  offered  ia  at 
least  ninety  per  cent,  of  "he  appraised  value 
thereof,  nor  unless  such  real  estate  has  been  ap- 
praised within  one  year  of  the  time  of  su^  sale." 

The  words  of  this  section  are  expressly 
prohibitory.  They  do  not  simply  and  only 
say  that  an  appraisement  shall  be  bad,  but 
directly  say  that  tbe  court  shall  not  act  ex- 
c^t  under  the  given  conditions.  The  inhibi- 
tion strikes  at  the  power  of  the  coiXvt,  and 
leaves  no  discretion  whatsoever  in  the  court. 
It  does  not  pertain  to  any  step  intermediate 
to  the  acquirement  of  jurisdiction  of  the  sale 
proceeding  and  the  order  of  confirmation,  but 
to  the  power  to  make  the  order  of  confirma- 
tion Itself.  The  appraisement  is  not  even 
necessarily  a  part  of  the  sale  proceeding 
proper,  but  may  have  been  made  at  any  time 
within  a  year  prior  thereto,  and  long  before 
the  court  acquired  jurisdiction  of  the  sale 
proceeding;  but  the  statute  provides  that 
the  court  shall  not  make  the  order,  except  It 
la  In  existence,  and  In  conformity  to  It 

The  rule  announced  in  Eaves  r.  Mnll^, 
supra,  as  to  the  effect  of  irregularities  and 
defects  after  the  acquirement  of  jurisdiction 
and  antecedent  to  tbe  order  of  confirmation 
was  based  upon  de<^8ions  from  the  Supreme 
Court  of  tbe  United  States  and  the  appellate 
courts  of  California.  South  Dakota,  and  Ar- 
kansas. We  do  not  find  where  the  tiiree  first 
named  courts  have  passed  upon  the  question 
as  to  whether  a  violation  of  the  appraise- 
ment by  the  order  of  confirmation.  In  a  pri- 
vate guardianship  sale,  Is  a  mere  Irregular- 
ity or  is  a  jurisdictional  d^arture.  but  tbe 
Supreme  Court  of  Arkansas,  in  the  case  of 
MobbB  V.  Millard  et  al.,  106  Ark.  S63.  153  S. 
W.  821,  rendered  after  tbe  decisions  in  the 
Arkansas  cuaes  cited  in  Eaves  v,  MuUoi, 
held  that  such  a  violatioa  was  not  an  irreg- 
ularity, but  a  jurisdictional  departure,  ren- 
dering the  order  of  confirmation  absolutely 
v<^d.  In  MobbB  t,  Millard  et  al.,  supra,  the 
Arkansas  court  said: 

"Under  the  law  a  minor  cannot  act  for  him- 
mUt  and  his  guardian  Is  hla  statutory  agent 


The  requirement  that  no  real  estate  of  any 
minor  shall  be  sold  for  less  than  three-fourths  of 
its  appraised  value  was  passed  for  his  protecticm 
pnrsnant  to  a  general  principle  of  public  policy. 
Appraisement  means. valuation.  Tbua  it  will  be 
seen  the  Legislature  provided  a  means  for  fixing 
in  advance  tbe  lowest  valuation  at  wbidi  a  mi- 
nor's land  can  be  scdd.  In  tbe  Instant  case  It 
is  conceded  that  the  land  was  sold  for  less  than 
three-fourths  of  its  appraised  value.  •  *  • 
We  bold  that  the  sale  was  not  in  substantia) 
ctHnpliance  with  tbe  statute  and  is  invalid. 

*  *  *  We  do  not  widi  to  be  understood  as 
holding  that  errors  and  irregularittes  in  making 
the  appraisements  or  In  otherwise  cranplying 
with  the  provisions  of  the  statute  in  regard  to 
tbe  sale  would  not  be  a  substantial  compliance 
with  the  provisions  thereof.  •  •  •  But  we 
do  hold  that  an  essential  requirement  ot  the 
statute  in  regard  to  tbe  sate  of  a  mbuw's  land 
cannot  be  oitirely  omitted  and  wholly  disre- 
garded." 

The  Supreme  Court  of  Missouri,  In  the 
case  ol  Carder  et  ol.  v.  Gubertson,  100  Mo. 
269,  13  S.  W.  88, 18  Am.  St         S48.  said: 

'*By  stipolatiMi  filed  It  is  agreed  that  the  sole 
question  to  be  determined  is  whether  tbe  cura- 
tor's deed  is  valid.   There  can  be  no  hesitation; 

•  •  •  it  is  a  plain  matter  of  statutory  pro- 
vision. Sections  28,  29,  and  80.  p.  469,  General 
Statutes  1865,  c(»)trol  this  case.  Tbe  last-named 
section  declares:  'No  real  estate  of  any  mi- 
nor, aoAd  under  the  provisions  of  this  chapter, 
shall  be  sold  for  less  than  three-fourths  of  its 
appraised  value.'  etc.  The  probate  court  had  no 
jurisdiction  to  approve  such  a  sale.  Its  order 
of  approval  was  therefore  coram  non  judic& 
and  the  deed  showine  the  facts  already  redted 
was  void  on  its  face.^* 

The  same  conclusion  was  reached  by  the 
Supreme  Court  of  Louisiana  In  the  case  of 
Thlbodeaux  v.  Thibodeaux,  112  La.  906.  36 
South.  800.  21  Cyc.  140,  under  the  head  ot 
Quardiau  and  Ward,  says: 

"J.  Purehaae  Price  and  Payment.— Where  the 
ward's  pr<^rty  is  ordered  to  be  sold  on  appli- 
cation of  a  gnardian,  after  appraisal,  a  sale 
for  less  than  the  appraised  valoe  is  vcrid." 

10  Enc.  of  Pleadinx  &  Practice,  820  and 
821,  after  laying  down  our  rule  that  the  or- 
der of  MHiflrmatlon  will  cure  all  defects  and 
irregularities;  says: 

"Juritdiotional  Defeota. — ^But  cmfirmation  will 
not  cure  defects  in  tbe  proceedings  which  go  to 
the  jurisdiction  of  tbe  court,  and  consequently 
will  not  protect  the  sale  fnun  coUatezol  attadt 
upon  any  such  groands." 

Our  statute  on  judicial  «alea  oC  real  prop< 
erty  provides  that  no  ptoperty  ahaU  be  aM 
for  less  than  two-thirds  of  Its  appraised  val- 
ue. Thlfl  court  bas  held  that  provision  man- 
datmr,  and  tbat  an  order  of  tbe  district 
court  conflrming  sudi  a'  sale  Is  absiriutely 
void  (Page  V.  Turk,  48  OU.  667,  143  Paa 
lOiT),  dtlDg  In  suppOTt  of  such  boldlng 
several  decisions  fit>m  tbe  Siqireme  Conrt 
of  the  United  States,  as  as  an  extenslTS 
list  of  authorities  from  others  courts. 

Our  statute  provides  that,  under  a  maxtr 
gage  containing  a  waiver  of  apjmilsement 
sale  jmAer  foredosure  of  swdi  a  mwtgags 
shall  not  be  had  until  the  expiration  of  six 
mtmtiis  tnm  the  date  of  Judgmut  HiIb 
conrt  has  held  that  a  sale  In  vi<^tion  of  tbat 
proTlslon  la  void.   Hancodc  t.  Toore^  25 
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C»:l.  460,  108  Pae.  841;  l^ilbert  State 
Bank,  80  Okl.  40S,  121  PBC.  212. 

The  express  statator;  limitations  upon  the 
district  courts  In  the  above  Inatances  are 
no  stronger,  and  are  not  as  direct,  as  the 
limitation  upon  the  county  court  tn  the 
section  of  the  statutes  we  have  under  con- 
sideration; and  yet  the  Umttatlons  were 
held  to  be,  not  merely  the  subject  matter  of 
Irregularity,  but  Jurisdictional. 

In  reference  to  guardianship  sale  proce- 
dure, the  tendency  of  the  courts  Is  to  eoh- 
strue  as  directory  language  which  may  fair- 
ly have  that  Intendment,  and  which  pertains 
to  proceedings  after  the  vesting  of  Jnrtsdlc- 
tlon.  If  such  construction  were  not  the  rale, 
no  ffnardlanshlp  sale  would  be  safe,  for  some 
error  creeps  Into  alnwet  every  proceeding; 
and  it  seems  to  be  the  theory  of  the  courts 
generally  that  some  discretion  la  vested  In 
the  courts  having  direct  Jurlsdictltni  of  the 
proceeding  to  determine  the  effect  of  Irregu- 
larities as  tending  or  not  tending  to  derive 
wards  of  substantial  rights.  However,  this 
discretion  cannot  be  said  to  extend  beyond  an 
express  limitation  upon  the  particular  Judi- 
cial act  In  public  sales  by  guardians  the 
law  assumes  that  the  public  bidding,  coupled 
with  authority  in  the  court  upon  confirmation 
to  review- the  suffiriency  of  the  price,  will  in- 
sure protection  of  the  ward,  and  In  such 
-sales  no  appraisement  Is  required.  In  pri- 
vate sales,  as  a  protection  to  the  ward,  the 
law  has  substituted  appraisement  for  public 
auction,  and  expressly  limited  the  power  of 
the  court  to  review  the  sufficiency  of  the 
sale  price  by  an  eqtress  llmttation  as  to 
amount 

We  must  hold  that  the  provision  that  no 
private  guardian's  sale  shall  be  confirmed 
by  the  court  unless  the  sum  offered  Is  at 
least  90  per  cent,  of  the  appraisement,  nor 
unless  the  real  estate  sold  has  been  appraised 
within  one  year  from  the  time  of  such  sale, 
Is  mandatory,  and  that  an  order  of  conflrma- 
tlcm  and  guardian's  deed  violating  this  pro- 
vision are  absolutely  void.  We  should  not 
be  understood  as  holding,  however,  that 
mere  Irregularities  In  the  appraisement  pro- 
ceedings would  have  such  effect.  If  such  Ir- 
r^ularlty  was  not  such  as  to  deprive  tbe 
pralsement  of  substance. 

Defendant  In  error  says,  however,  that  the 
appraisement  in  this  case  is  Irregular  and 
does  not  amount  to  an  appntisement.  for  the 
reason  that  It  was  not  properly  signed  by 
the  appraisers,  and  that  there  was  no  ap- 
praisement In  fact  This  would  not  help  the 
situation;  for  under  the  section  of  the  stat- 
utes in  question  the  sale  would  be  void  If 
there  were  no  aK>raisement  However,  the 
appraisers  were  properly  awolated,  the  oath 
of  the  appraisers  wias  signed,  tbe  bill  for 
fees  was  signed  and  verified,  the  affidavit 
stating  that  the  services  had  been  rendered, 
and  the  appralsem»it  returned  and  properly 
filed,  and  the  defects  in  It  are  cmly  Irrega- 
laritifls. 


[8,  7]  As  to  the  proposition  that  this  suit 
Is  a  collateral  attack  upon  tbe  guardianship 
deed  and  sale  proceedings  in  the  count? 
court,  while  the  recent  dedslons  of  this  court 
(Bridges  T.  Bea,  supra,  and  Brewer  v.  Dod- 
son,  159  Pac.  320,  not  yet  offlelnlly  reported) 
hold  that  an  attack  upon  a  judgment  upon 
the  ground  of  fraud  Is  a  direct  attack,  yet 
In  this  case  the  directness  or  collateralness 
of  the  attack  is  Immaterial,  both  of  the 
grounds  set  up  in  the  amended  petition, 
if  true,  rendering  the  Judgment  of  confirma- 
tion absolutely  void  and  subject  to  collateral 
attack.  A  Judgment  obtained  by  fraud  is  ab- 
solutely void.  Bridges  V.  Rea,  supra ;  Brew- 
er V.  Dodson,  supra ;  Brown  v.  Trent  36 
Okl.  239,  128  Pac.  895 ;  Sockey  v.  Winstock, 
43  Okl.  758,  144  Pac.  372. 

If  the  facts  allied  In  this  case  are  true, 
the  order  of  confirmation  would  be  absolute- 
ly void  on  account  of  fraud  vitiating  the 
Jurisdiction,  as  held  by  the  above  cases  and 
numerous  other  cases  in  this  court,  and  also 
would  be  void  for  the  further  reason  that 
It  violated  the  appraisement,  which  the  court 
was  without  jurisdiction  to  do,  as  herein- 
above shown.  A  void  judgment  is  a  nullity, 
and  may  be  attacked  collaterally.  Roth  t. 
Union  Nat  Bank,  160  Pac.  505.  not  yet  offi- 
cially reported;  Jefferson  v.  Gallagher,  150 
Pac.  1071,  not  yet  officially  reported ;  Brewer 
V.  Dodson,  supra. 

The  jurisdictional  invalidity  of  the  order 
of  confirmation  in  this  case,  la  so  far  as  af- 
fected by  tbe  violation.  Is  shown  by  the  rec- 
ord of  the  sale  proceeding  la  the  county 
court  upon  which  the  order  Is  based.  Where 
the  record  in  a  case  affirmatively  discloses 
the  facts  to  be  such  that  the  court  was  with- 
out power  in  such  case  to  make  the  order 
or  decree  It  assumes  to  make,  the  order  or 
decree  is  void  and  subject  to  04Hlateral  at- 
tack. Roth  v.  Union  Nat  Bank,  supra. 

The  opinion  in  the  last-dted  case  of  Both 
V.  Union  Nat  Bank,  by  Mr.  Justice  l%acter, 
contains  an  unusuaUy  cimiprehenslve  citation 
and  analysis  of  authorities  from  this  court 
and  other  courts  up<Hi  the  effect  of  the  verity 
imported  by  a  Judgment  and  CMududes  that, 
if  the  lack  of  Jurisdiction  to  make  the  Judg* 
ment  or  order  affirmatively  appears  In  the 
record  proper,  upon  which  the  Judgment  or 
order  Is  baW,  the  Jut^ment  w  order  Is 
subject  to  collateral  attack. 

From  the  above  it  follows  that  the  amend- 
ed petition  in  this  case  stated  causes  of  ac- 
tion upon  the  two  grounds  set  up  by  It,  that 
it  was  not  necessary  for  plaintiff,  in  this 
particular  case,  t^  tender  back  the  considera- 
tion of  the  deed,  and  that  the  lower  conrt 
was  In  error  In  so  holding. 

The.order  and  judgment  of  the  lower  court 
sustaining  the  demurrer  to  the  amended  peti- 
tion and  dismissing  the  cause  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  herewith. 

Piai  CURIAM.  Ad<vted  in  whoI& 
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ABNOLD  et  aL      BURKS.    (No.  S204.) 
(Supreme  Court  of  Oklahoma.   April  10,  1017. 
Rehearing  Denied  Hay  8,  1017.) 

(Bj/llahus  hv  the  Court.) 
GABNISHMBNT  ^=alSO,  187— JODQMENT  «£s>]39, 

lji8(4)  —  PiXADiNG  «s>3OT(Q  —  Ahswbb— 
PETrnoN. 

Record  examined,  and  heid,  that  motion  to 
set  aside  the  judgment  was  properly  overruled. 

[Ed.  Note.— For  other  oases,  see  Garnishment, 
Cent.  Dig.  (§  351-356,  359-304 ;  Judgment.  Cent. 
Dig.  §$  265-268,  301 ;  Pleading,  Cent.  Dig.  §§ 
1187-1193.] 

Error  from  District  Court,  St^hens  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Action  by  L.  M.  Burba  against  Charles  Ar- 
nold, with  garnishment  against  T.  J.  Presley 
and  others.  Judgment  against  defendant 
and  the  garnishees,  and  from  the  overruling 
of  their  motion  to  vacate  the  Judgment,  de- 
fendants bring  error.  Order  affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  tor  plaintiffs 
In  NTor.  H.  B.  Lodcett,  of  Otmiuudie,  for 
defendant  in  error. 

HARDY,  J.  The  partiea  hereto  will  be 
designated  as  they  appeared  in  the  trial 
court  The  plaintiff,  L..  M.  Burks,  brought 
an  action  against  defendant  Charles  Arnold 
and  had  a  garnishment  issued  and  served  on 
defendants  Bogle,  T.  J.  Presley,  and  A.  J. 
Presley.  On  the  24th  day  of  November,  1911, 
Judgment  was  rehdered  against  defendant 
Arnold  for  bis  debt  and  against  garnishees 
in  stated  amounts.  On  March  11,  1912,  de- 
fendants filed  In  the  trial  court  a  motion  to 
set  aside  the  Judgment  theretofore  rendered, 
alleging  ia  substance  that  said  cause  was  set 
for  trial  November  16,  1911,  and  that  said 
garnishees  had  on  file  In  said  court  In  said 
cause  their  answer,  denying  any  Indebted- 
ness to  said  Arnold,  and  that  the  said  Ar- 
nold had  on  file  therein  a  motion  to  make 
plaintiffs  petition  more  definite  and  certain, 
and  that  on  said  day  the  presiding  Judge  of 
said  court  announced  that  no  cases  Involving 
"Indian  questions'*  would  be  tried  at  that 
term  of  court  unless  by  agreement  of  par- 
ties, and  that  this  case  involved  an  Indian 
Question;  that  defendants'  attorney,  relying 
thereon,  left  Duncan,  where  court  was  being 
held;  that  on  November  24,  1911,  the  case 
was  called  up  by  attorney  for  plaintiff  In  the 
absence  of  defendants  and  their  attorneys, 
and  judgment  taken  against  defendant  Ar- 
nold for  the  amount  sued  for  and  against 
garnishees  as  debtors  of  the  said  Arnold  in 
certain  stated  amounts.  Soon  after  judg- 
ment was  obtained,  an  execution  was  Issued, 
but  upon  the  filing  of  the  above  motion  the 
execution  was  recalled  to  await  action  on 
the  motion  to  vacate  the  judgment  In  due 
time  said  motion  was  heard  and  overruled, 
ana  defendants  have  appealed  from  that  rul- 
ing. 


The  garnishees  urge  that  said  Judgment 
against  them  should  be  vacated  for  the  roc- 
son  that  at  the  time  same  was  rendered,  the> 
had  on  file  a  verified  answer  denying  any  In- 
debtedness to  defendant  Arnold.  An  exam- 
ination of  the  antiwer  shows  that  said  gar- 
nishees admitted  the  execution  of  their  prom- 
issory note  In  the  sum  of  $250  In  lavor  of 
defendant  Arnold,  which  was  due  and  un- 
paid, and  that  said  garnishees  had  contract- 
ed and  agreed  to  pay  to  said  defendant  the 
further  sum  of  $350,  which  amount  was  at 
the  time  of  the  filing  of  said  answer  unpaid. 
It  was  further  alleged  that  the  amounts 
agreed  to  be  paid  by  said  garnishees  were 
for  certain  lands  In  the  Chickasaw  Nation, 
iDd.  T.,  claimed  to  be  owned  by  said  Arnold, 
which  he  had  sold  toj^arniahees  in  consider- 
ation of  said  amounts,  that  garnishees  were 
informed  that  said  property  was  not  in  fact 
the  property  of  said  Charles  Arnold  and  that 
their  promise  to  pay  was  procured  by  said 
Arnold,  by  means  of  fraudulent  misrepre- 
sentations and  garnishees  prayed  Judgment 
of  the  court  whether  tliey  were  in  fact  In- 
debted to  said  Amcdd  In  said  amounts.  This 
answer  cannot  be  construed  as  a  denial  of 
indebtedness  wltlitn  the  authorities  relied  up- 
on by  counsel  for  defendant  What  garnish- 
ees In  fact  did  was  to  state  the  facts  and 
submit  them  to  the  court  for  a  determlnalioD 
of  their  liability.  Under  these  circumstances 
the  court  was  authorized,  as  It  did,  to  deter- 
mine whether  the  facts  stated  rendered  gar- 
nishees liable  tar  the  amount  of  their  obli- 
gations, the  execution  of  whl<A  was  admitted 
in  the  answer. 

In  Pace  V.  Merrill  Drug  Co.,  2  Ind.  T.  218. 
48  S.  W.  1061,  the  statutes  regulating  the 
procedure  in  cases  of  this  <^racter  which 
were  In  force  In  the  Indian  Territory  were 
construed  by  the  Court  of  Appeals,  and  the 
procedure  adopted  by  the  trial  court  In  the 
case  at  bar  was  held  to  be  proper.  The 
fourth  paragraph  ot  the  syllabus  in  that  case 
Is  as  follows: 

"If  a  garnishee  appear  and  answer  that  he 

has  property  of,  or  is  indebted  to,  defendant,  or 
states  the  facts  and  submits  a  determination  of 
bis  liability  to  the  court,  the  court  may  order 
the  garnishee  to  deliver  the  property,  or  to  pay 
the  amotmt  owing  by  the  garnishee  into  court,  to 
the  amount  of  plaintiff's  demand,  and  may  en- 
ter judgment  Against  garnishee  and  issue  exe- 
cution thereon  for  the  amount." 

That  la  Just  what  was  done  In  this  case. 
The  garnishees  answered  admitting  the  ex- 
ecution of  certain  obligations  to  defendant 
and  stated  the  facte  out  of  which  said  obli- 
gations grew,  and  the  court,  upon  considera- 
tion thereof  and  upon  sufl5clent  showing,  ad- 
Judged  them  to  be  Uable  to  defendant  In  the 
amount  of  their  admitted  obligations.  This 
contention  is  not  good  for  another  reasmi. 
The  entire  record  in  the  trial  court  Is  not  in- 
corporated in  the  case-made  and  we  are  una- 
ble to  determine  whether  issue  was  J<dned 
upon  the  answer  as  defendant  contends  It 
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should  b&ve  been,  and  a  trial  thereafter  had 
upon  the  tesaes  so  made.  The  Judgment  r»* 
dtea  that  said  garnishees  had  been  duly  sum- 
moned and  had  filed  answer,  and  that  It  had 
been  shown  to  the  court  that  they  were  In- 
debted to  defendant  Arnold  In  certain  sums 
for  which  Judgment  was  rendered.  A  reason- 
able construction  of  this  recital  In  the  Journal 
entry  Justifies  the  conclusion  that  a  sufficient 
showing  was  made  of  a  character  to  satisfy 
the  mind  of  the  court  from  which  the  court 
found  that  said  garnishees  were  Indebted  to 
defendant  in  the  amounts  for  wbldi  Judgment 
was  rendered ;  and  this  conclusion  is  support- 
ed by  the  presumption  of  regularity  which  at- 
taches to  the  proceedings  of  a  court  of  record, 
acting  within  the  sct^e  of  Its  Jurlsdictlcm. 
16  Cyc.  1075. 

Defendant  Arnold  urges  that  the  court  err^ 
ed  In  rendering  Judgment  against  him  while 
he  had  pending  a  motion  to  make  the  petition 
more  definite  and  certain.  It  affirmatively 
appears  that  on  May  2, 1906,  this  motion  was 
sustained  and  the  petition  which  is  incor- 
porated In  the  case-made  Is  designated  as 
"first  amended  complaint,"  and  the  Indorse- 
ments thereon  show  same  to  have  been  re- 
filed  September  2S,  1007.  which  was  after  the 
ordo*  to  make  more  <deflnlte  and  certain  had 
been  sustained,  and  It  thus  appears  that  said 
motion  had  been  acted  upon  and  the  pleading 
amended  in  response  thereto,  and  no  demur- 
rer appears  to  have  been  lodged  against  said 
pleading  as  amended. 

On  the  day  the  case  was  regularly  ^t  for 
trial  plaintiff  appeared  in  person  and  by  bis 
attorney  and  had  lils  witnesses  present,  and 
deteidant  appeared  by  his  counsel  Mr.  Gil- 
bert, who  at  that  time  announced  that  he  had 
no  objections  to  Judgment  being  taken.  Had 
said  motion  not  been  acted  upon,  this  of 
Itself  would  have  constituted  an  abandcm- 
ment  and  a  waiver  thereof. 

It  is  claimed  that  the  petition  was  insuffi- 
cient to  8upt>ort  the  Judgment  rendered  be- 
cause same  did  not  state  fticts  sufficient  to 
constltuite  a  cause  of  aetlw  In  that  plaintiff 
was  seeking  to  recover  tor  the  purchase  price 
of  Improvemrats  on  Indian  land  without  drst 
showing  that  the  perscm  s^ng  the  Improre- 
mmts  was  aa  Indian  dtiaen.  We  do  not  so 
oonstme  the  petition.  As  we  understand  It, 
plaintiff  was  seeking  to  recover  for  the  price 
agreed  to  be  paid  tor  a  certain  lease  upon 
lands  belonging  to  one  Minnie  Shirley,  an  In* 
dian  dtlzcn.  The  petition  and  the  ccmtract 
attached  es  on  exhibit  thereto  discloses  that 
lAfUntlff  had  advanced  to  said  Minnie  Shlr- 
1^  and  ber  husband  money  with  which  to 
pardiose  In^rovements  upon  cotaln  lands 
which  had  been  conveyed  to  them,  In  consid- 
eration of  which  tbe  ^rieys  adknowledged 
thenisdves  to  be  indebted  to  Burks  tn  a  cer- 
tain amount,  and  had  rented  blm  the  prem- 
ises for  a  certain  stipulated  rental  per  an- 
num. The  action  is  not  uvon  the  ctrntract  of 
pnrdiase  betweoi  the  Shirleys  and  the  orig- 
inal owner  of  the  improvements;  for  that  was 


consummated  and  the  consideration  paid. 
About  one  year  after  the  foregoing  arrange- 
ment d^ndant  Arnold  and  the  Shirleys 
agreed  to  purchase  plaintlfTs  lease  upon  said 
lands  for  the  sum  of  $600,  for  which  amount 
Judgment  was  claimed.  The  objection  to  the 
petition  is  not  well  taken. 

Conceding  that  the  presiding  Judge  an- 
nounced that  cases  Involving  Indian  questions 
would  not  be  tried  ezo^t  by  agreement,  such 
announcement  has  no  l^arlng  In  this  case 
for  the  reason  that  counsel  who  now  appear 
did  not  then  represent  any  of  the  parties 
hereto,  and  no  action  of  his  at  that  time  had 
any  reference  to  this  litigation.  It  does  not 
appear  that  defendant  or  garnishees  were 
present  or  that  they  absented  themselves  be- 
cause of  any  reliance  upon  the  announcement 
of  the  trial  Judge,  nor  that  any  act  or  con- 
duct' upon  their  part  was  Infiuenced  thereby. 
Counsel  for  defendant  Who  represented  him 
at  the  time  In  effect  consented  to  the  rendi- 
tion of  Judgment  In  plaintiff's  ftivor,  and  gar^ 
nlahees  had  submitted  the  facts  to  the  court 
and  prayed  an  adjudicatlcm  as  to  their  lia- 
bility, and  it  does  not  appear  to  us  that  the 
court  erred  in  overruling  the  motion  to  set 
aside  the  Judgment 

This  Utlgatlon  was  otnnmenced  as  early  as 
1906,  and,  while  plaintiff  was  at  all  times 
insisting  upon  a  trial,  It  seems  he  was  never 
able  to  reduce  his  clalnu  to  Judgment  until  the 
year  1911,  and  after  all  these  years,  having 
succeeded  finally  In  obtaining  a  Judgment  to 
which  he  was  apparently  entitled,  the  trial 
court  was  right  in  refusing  to  set  It  aside 
upon  the  showing  made. 

In  McAdams  v.  Latham,  21  Okl.  611, 96  Pac. 
5S4,  this  court  recognized  the  rule  that  a 
trial  court  has  a  wide  and  extended  discre- 
tion in  setting  aside  Judgments  and  decrees 
rendered  in  its  own  court  wh^  It  does  so  at 
the  same  term  In  which  Judgm«it  or  decrae 
was  rwidered,  but  further  declared  the  rule 
to  be  that  after  a  final  decree  or  Judgment 
had  been  rendered  and  the  term  expired  there 
must  be  a  substantial  coni^liance  with  the 
terms  of  the  statute  In  order  to  give  the  court 
further  Jurisdiction  over  the  same. 

These  reQulrementa,  In  our  Judgment,  were 
not  satisfied  by  the  showing  maide,  and  the 
order  from  which  this  appeal  is  prosecuted  is 
therefore  affirmed.  AU  the  Jostlces  concur. 


STATB  ex  rel.  COMBS  et  al.  v.  MBAOHEM, 
Sap't  of  Pablie  ^traction  of  Oaster 
County.   (No.  866^) 

(Snpreme  Court  of  OUahoma.   April  10,  1817. 
Behearlng  Denied  May  16,  1917.) 

(SvOahut  bp  fh«  Court.) 

MAirOAHTie  4E=>4(5)— AP70INTUENT  OT  Msif- 
BEB  AHn  ClXRK  OF  SCHOOI.  DiaXBrcT. 

School  district  No.  67.  lying  partly  in  B.  and 
partly  in  G.  eountlea.  was  Joined  by  the  action 
of  tbe  sQperintendents  of  public  Instruction  of 
said  counties,  upcm  petition  by  tuffident  number 
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of  freeholders  in  said  counties,  to  school  dis- 
trict No.  11,  0.  county.  Thereafter  said  district 
was  imown  as  joint  district  No.  11,  C.  county. 
No  appeal  was  taken  from  the  action  of  the  su- 
perintendents, as  provided  by  law.  The  officers 
of  school  district  No.  11  as  it  formerly  existed 
were  retained  as  officers  of  school  district  No.  11 
ioint.  In  a  suit  in  mandamus  by  plaintiffs  to 
compel  the  superintendent  of  public  instruc- 
tion of  C.  county  to  appoint  a  member  and  clerk 
of  school  district  No.  11  as  it  formerly  existed, 
held,  that  for  failure  of  plaintiECs  to  apiteal  from 
the  action  of  said  auperiutendents  in  combining 
said  districts  into  district  No.  11  joint,  manda- 
mus will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  20,  21,  24-S3.] 

Error  from  District  Court,  Custer  Coun- 
ty ;  Thos.  A.  Edwards,  Judge. 

PeUtlon  by  the  State  of  Oklahoma,  on  re- 
lation of  E.  B.  Combs  and  others,  for  a  writ 
of  mandamus  against  George  A.  Meacbem, 
Jr.,  Saperlntendent  of  Public  lostrnctlon  of 
Custer  County.  Demurrer  to  the  eTldraice 
sustained,  and  petition  dented,  and  plalnttfTs 
bring  error.  Affirmed. 

Geo.  T.  WelKter,  of  dlnton,  for  [dalntiffs 
In  err<Mr.  A.  E.  Darnell,  Co.  Atiy.,  oCArapa- 
bo,  for  defendant  In  error. 

TUBNEK,  J.  On  September  6,  1»16,  the 
state  of  Cttlahoma,  on  ration  oC  B.  B. 
Combs,  N.  C.  Hershberger.  and  Elmer  WOlert, 
filed  Its  petltlOD  In  tbe  district  court  of 
Ouster  county  for  writ  of  mandamus  agaliwt 
Qeo.  A.  Meacbem,  Jr.,  superlntwident  of  pub- 
Uc  Instruction  of  Custer  county,  to  ccHup^ 
him  to  immediately  appoint  a  member  and 
a  clerk  of  school  district  No.  11  In  said  coun- 
ty, and  to  notify  them  of  such  appointment. 
Tbe  case  was  submitted  to  the  judge  at 
chambers,  and  tried  upon  Qie  following  agreed 
statement  of  facts: 

"District  Na  11  herein  refers  to  that  school 
district  which  It  is  claimed  by  defendant  was 
joined  to  district  No.  67  joint.  District  No.  11 
joint  refers  to  the  territory  and  Bchool  district 
created  by  the  joining  of  districts  Nos.  11  and 
67  joint 

"First  Hiat  i^ntiEb  are  voters,  taxpayers, 
patrons,  and  residents  of  what  was  known  prior 
to  April  25,  1916.  as  district  No.  11,  described 

in  plaintiffs'petition. 

"Second.  That  Geo.  A.  Meaeham,  Jr.,  and 
Daisy  M.  Pratt  are  superintendents  of  public 
instruction  of  Custer  and  Blaine  counties,  re- 
spectively. 

"Third.  Th&t  E.  B.  Combs  was  duly  appoint- 
ed to  the  office  of  director  of  school  district  No. 
11,  in  September,  1914,  and  duly  qualified  and 
Is  now  such  director  of  district  No.  11  joint, 
is  nonexistent. 

"Fourth.  That  H.  Kippenberger  was  appoint- 
ed to  fill  the  vacan<^  caused  by  the  removal  of 
McDill  Giles  from  ui«  count?,  and  when  joint 
district  No.  11  was  created  said  H.  Kippen- 
berger refused  to  act  as  clerk  of  said  district 
No.  11,  and  now  refuses  to  act,  all  of  which  is 
known  to  ddtendant,  who  is  ratifying  the  acts 
of  said  Kippenberger  in  refusing  to  act  as  said 
clerk  of  district  No.  11,  and  no  clerk  has  been 
appointed. 

•Tifth.  That  D.  M.  Hooper  was  duly  appoint- 
ed to  the  office  of  member  of  ssid  district  No.  11, 
and  Is  now  claiming  to  hold  over  as  the  member 
of  district  No.  11  johat,  and  refuses  to  act  as 
member  of  district  No.  11  refMred  to  1b  ^aia- 
tifb*  petition. 


"Sixth.  That  d^dant  has  been  advised  by 
plaintiffs,  and  knows  of  his  own  knowledge,  that 
H.  Kippenberger  and  D.  M.  Hooper  refuse  to 

act  OS  clerk  and  member,  respectively,  of  said 
district  No.  11,  and  he  has  refused  to  appoint 
any  suitable  person  to  succeed  him. 

"Seventh.  That  said  school  district  No.  11.  it 
such  exists,  has  about  62  students  of  school  age, 
and  has  a  schoolhouee  and  has  maintained  a 
school  therein  each  year  for  many  years,  and 
has  no  funds  on  hand  to  mslntaiTi  a  schooL 

"Eighth.  That  the  excise  board  of  Coster 
county  has  heretofore  convened  and  adjourned, 
and  is  still  in  existence,  not  having  adjourned 
sine  die. 

"Ninth.  That  no  estimste  has  as  yet  been  sub- 
mitted by  tbe  board  of  school  district  No^  11. 

"Tenth.  That  Exhibit  A,  attached  to  plain- 
tiffs' petition,  is  a  copy  of  the  records  reiatinC 
to  the  organizaticu  of  joint  district  Na  11  from 
districts  Nos.  11  and  67  joint. 

"Eleventh,  That  defendant  and  Dain  BL 
Pratt  conducted  all  communicationB  relative  to 
the  organization  of  district  No.  11  joint  over  tb» 
phone." 

In  ad^tlon  to  said  agreed  &cts,  attached 
to  the  petition  as  exhibits,  are  the  proceed- 
ings of  the  county  superintendents  of  said 
counties,  showing  the  proceedings  takeo  by 
them  for  the  purpose  of  combining  these  dlft* 
trlcts  into  district  Na  11  Joint  By  these 
proceedings,  It  is  shown  that  a  petition  was 
filed  with  tbe  said  superintendents  signed  by 
more  than  one-half  of  the  taxpayers  of  each 
of  said  school  districts,  asking  that  school 
district  No.  67  Joint,  which  was  partly  in 
Bialne  coimty,  be  attached  to  said  school 
district  No,  11,  Custer  county ;  said  consoli- 
dation to  be  known  as  district  No.  11  Joint 
On  March  30,  1916,  notice  was  given  by  the 
county  superintendent  of  Custer  county  that 
a  hearing  would  be  had  on  said  petitl(ms  on 
April  25,  1916.  On  April  26th,  notice  was 
given  that  at  said  hearing  said  district  No. 
67  joint  was  attached  to  district  No.  11,  and 
said  district  No.  67  was  abolished ;  said  no- 
tice reciting  that  If  no  appeal  was  taken 
therefnun  within  10  days,  said  action  would 
become  final;  that  on  May  12th  notice  was 
duly  published  by  said  superintendnits  to 
the  effect  that  district  No.  67  joint  had  been 
abolished  by  attaching  the  same  to  district 
No.  11,  Custer  county.  To  this  notice  the 
name  of  Daisy  M.  Pratt  was  signed  by  de- 
fendant In  error  here,  Geo.  A.  Meachem,  Jr., 
and  by  himself  as  superintendent  of  Custer 
county.  It  Is  further  shown  that  said  Meacb- 
em was  authorized  by  telephone  to  ^gn  the 
name  of  said  Pratt  to  said  notice  of  dissolu- 
tion and  consolidation.  Defendant  demurred 
to  the  evidence,  which  was  sustained,  and 
the  petition  for  writ  of  mandamus  denied, 
and  Judgment  raidered  and  entered  accord- 
ingly, to  reverse  which  this  aK)eal  ia  pros- 
ecuted. 

Tbe  court  ^d  not  err  In  refusing  the  writ. 
This  for  the  reason  that  plaintiffs  hod  nn 
adequate  remedy  at  law  appeal  under 
section  2,  art  4,  c.  219,  Sees.  Laws  1913, 
which  provides; 

'^t,  in  the  alteration  of.  or  refusal  to  alter, 
the  boundaries  of  any  joint  sdiool  district,  any 
persoa  or  persMis  shall  feel  s^n^eTed,  sndi  per- 
son w  persou  may  appeal  to  tJie  state  soporln- 
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tendeut  of  pobUc  Inrtrnction,  and  notice  ot  such 
appeal  sball  be  served  on  the  snpeEintendeatscof 
pubtic  instniction  of  tbe  BerenX  counties  repre- 
sented in  said  district  witbln  tan  days  after  the 
rwidition  bf  them  ot  the  deoAiion  appealed 
tntn" 

No  notice  of  appeal  was  evw  served,  and 
DO  appeal  taken.  PlalntlCFs  contend  that  no 
decision  was  rendered  fnnu  which  an  appeal 
ooDld  have  been  taken.  In  this  they  are  in 
error,  for  the  reason  that  It  is  shown  by  the 
proceedings  of  said  sni>ertntend«it8  that  no- 
tice was  ddly  published  that  a  hearing  would 
be  bad  on  the  petitions  filed  on  April  25, 
1916;  and  on  April  26th  notice  was  given 
that  at  said  hearing  district  No.  67  Joint  was 
attached  to  district  No.  11,  and  said  district 
No.  67  abolished,  which  notice  provided  that 
If  no  aiK>eal  was  taken  therefrom  within  10 
days,  as  required  by  law,  the  action  of  the 
superintendents  would  become  final,  and  on 
May  12th  notice  was  duly  published  that  dis- 
trict Na  67  had  been  abolished  by  attaching 
tbe  same  to  district  No.  11,  Ouster  conn^, 
said  district  to  be  thereafter  known  as  dl»- 
trict  Na  11  Joint 

Afflnoed.  All  tbe  Juatlcea  ctmcnr. 


FDBTmn  T.  AKBBS  TP.  (Na  6682.) 
<8tiiH«me  Court  €i  OUahoma.    May  1,  1917.) 

(Sifllahut  by  the  Court.) 
Afpkal  akd  Ebbob  «=3>773(2)— DiBMuaUf— 
VAXLVWt  TO  FiZJB  Baixr. 
Appeal  dismiaaed  for  fallnre  of  ^Intffl  in 
error  to  file  brief  in  compUanoe  with  uie  rolM  ctf 
this  coort. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent.  Dig.  It  ai04, 3106.] 

Error  from  District  Court,  Carter  Coun- 
ty; S.  H.  Russell,  Judge. 

Action  between  M.  L.  Pnrrlne  and  Akers 
TFownshlp,  In  Carter  Countyi  OU.  Judgmoit 
for  the  latter,  and  tbB  Conner  brings  error. 
Appeal  dismissed. 

John  D,  Ctiappelle,  of  Guthrie,  and  Potterf 
A  Walker,  of  Ardmore,  for  plaintiff  in  error. 
Slgler  &  Howard,  of  Ardmore,  for  defendant 
In  error. 

RAINEX,  J.  This  ai^l  was  taken  by 
the  plaintiff  In  error  from  a  Judgment  In  fa- 
Tor  of  the  defendant  In  error  in  the  district 
court  of  Carter  county,  Qkl,  The  appeal  was 
filed  In  this  court  on  October  15,  1913.  The 
case  was  submitted  on  September  20,  1915. 
mie  defendant  4n  error  has  filed  a  motion 
to  dismiss  the  appeal  on  account  of  the  fail- 
ure of  the  i^alntlff  In  error  to  file  and  serve 
a  brief  as  required  by  rule  7  of  this  court 
<38  Okl.  vi,  13T  Pac.  Ix).  An  eiamlnatloa  of 
the  record  discloses  that  the  motion  Is  well 
taken.  The  appeal  is  therefore  dismissed. 
Turner  Hardware  Co.  v.  John  Deere  Plow 
Co..  39  Okl.  633,  136  Pac.  417.  All  the  Jus- 
tices concur. 


BROWN  et  al.  v.  MATHALL.   (No.  4757.) 
(Supreme  Court  of  Oklahoma.    May  1.  1917.) 
fSyUabut  hv  the  Court.) 

1.  FOBCIBLE  ElfTBT  AND  DBTAINIB  «S»9(1)— 

NATtTBB  OF  Action— RioHT  or  Aotxon. 
Hie  action  of  forcible  entry  and  detainer  is 
possessory  in  its  nature,  and  has  for  its  purpose 
the  restitution  of  possession  of  lands  and  tene- 
ments to  one  who  has  been  deprived  of  such  pos- 
session by  force.  Tbe  right  to  maintain  the  ac- 
tion is  not  determined  by  plaiutifTs  right  of 
poMesaioo,  but  by  whether  he  has  been  in  pos- 
session, and  sucli  possession  has  been  taken  from 
liim  by  force,  and,  unless  otherwise  provided  by 
statute,  a  person  who  has  never  been  In  poe- 
session  ot  lands  cannot  maintain  tlie  action. 

(Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  }  37.] 

2.  FoaciBI^B  EnXET  AND  Detairsb  ^=a9(l) — 
PossEsaiON— Right  of  Action. 

Under  the  statutes  of  this  state,  In  tlie  ab- 
sence of  the  relatitm  of  landlcffd  and  tesant,  a 
person  who  has  never  been  in  possession  of  the 
premises  in  controveray  cannot  maintain  an  ac- 
tion of  forciMe  entry  and  detainer  against  one 
in  possession  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  ForelUe  fiki- 
try  and  Detainer,  Osnt.  IMg.  |  87.] 

IBhTor  fhnn  County  Gcmrt,  MeOortaln 
County;  EL  BL  Ooctunn,  Judga 

Action  of  forcible  entry  and  detainer  bir 
F.  M.  Mayhall  against  Catherine  Brown  and 
Davis  %Dwn.  Vrom  a  Judgment  of  the 
count?  court,  on  aM>eal  from  a  judgmeat  In 
Justice  oonrt  for  plaintiff,  directing  a  ver^ 
diet  for  plaitttlfr,  defendants  bring  error. 
Beversed  and  remanded,  w4th  directions. 

R.  a  Martin  and  N.  W.  Gore,  both  of 
I  (label,  for  plaintiffs  iji  error.  I.  C  Sprague, 
of  Idah^  for  defendant  In  error. 

RAINEY,  J.  This  Is  a  forcible  entry  and 
detainer  action,  instituted  originally  by  the 
defendant  In  error  In  a  justice  court  at  Me- 
Oortaln county,  CHcl.  One  Mayhall  obtained 
Judgment  in  said  court  from  which  the  de- 
fendants, Catherine  Brown  and  Davis  Brown, 
appealed  to  the  county  court  of  said  county. 
At  the  trial  there  evidence  was  Introduced 
in  belialf  of  the  plaintiff  and  def^dants, 
whM%upon  the  court  directed  a  verdict  for 
the  plaintiff.  Tbe  plaintiffs  In  error  (defend- 
ants below)  bring  the  case  here.  After  the 
defendant  In  error  had  filed  a  motion  to  dis- 
miss the  appeal,  by  leave  of  court  plaintiffs 
In  error  were  permitted  to  and  did  withdraw 
tbe  case-made  for  correction,  and  later  re- 
filed  tbe  corrected  case-made  In  this  conri. 
Thereafter  defendant  In  error  filed  a  sup- 
plemental motion  to  dismiss  the  appeal  The 
alleged  grounds  for  dismissal  as  stated  in 
the  original  and  supplMuental  motions  were 
principally  predicated  upon  defects  In  the 
case-made.  Since  these  defects  have  been 
corrected,  and  finding  no  merit  in  the  other 
alleged  grounds  for  ^smissal,  we  are  ot  tbe 
opinion  that  the  original  and  supplemental 
motions  to  dismiss  should  be  and  the  same 
are  hereby  overruled. 
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The  material  &cts  In  this  case  are  as  fol- 1 
lows:  Catlierlne  Brown,  a  Choctaw  f reed- 
man,  was  the  allottee  of  the  land  In  contra- 
Tersy,  and  abe  and  her  husband,  Davis 
Brown,  were  residing  on  and  claiming  title 
to  said  land  at  the  time  of  the  Institution  of 
the  suit  in  the  justice  court  In  fact  they 
had  been  in  continuous  possession  of  the 
promises  for  over  20  years.  The  plaintiff, 
Mayhall,  purchased  the  land  from  one  L.  E. 
Williams,  the  wife  of  B.  D.  Williams.  The 
land  had  been  conveyed  to  Mrs.  1*  B.  Wil- 
liams by  W.  J.  IIIU  and  B.  B.  Williams.  B. 
B.  Williams  was  the  wife  of  Pete  WUUams. 
There  was  admitted  in  evidence  a  deed  from 
Catherine  Brown  and  Davis  Brown  to  W.  J. 
Hill  and  B.  B.  WUliams,  which  said  deed 
the  old  negroes  claimed  W.  J.  Hill  and  Pete 
Williams  procured  from  them  by  false  and 
f  randnlrat  r^resentations.  The  undisputed 
evidence  dlscloees  that  the  plaintiff,  May- 
hall,  had  never  been  In  possession  of  the 
land  Id  coutroversy,  and  had  never  taken 
the  rents  and  profits  therefrom.  The  rela- 
tion .  of  landlord  and  tenant  had  never  ex- 
isted between  Mayhall,  or  any  person  in  his 
chain  of  title,  and  the  Browns,  who  were 
holding  the  premises  adversely  to  all  the 
world.  Mayhall  was  not  entitled  to  judg- 
ment and  the  court  erred  in  directing  a  ver- 
dict in  his  favor.  Why? 

[1  ]  The  case  at  bar  is  governed  by  the  de- 
cisions of  this  court  in  the  cases  of  Link  v. 
Schlegel,  38  Okl.  458,  126  Pac.  576;  North- 
cutt  et  al.  V.  Bastable,  39  Okl.  124,  134  Pac. 
423,  and  Gross  v.  Baker,  148  Pac.  734.  In 
the  first-named  case  Justice  Hayes,  speaking 
for  the  court,  said: 

"The  action  of  forcible  entry  and  detainer  la 
possessory  in  its  nature,  and  haa  for  its  purpose 
the  restitution  of  possession  of  lands  and  tene- 
ments to  one  who  has  been  deprived  of  such 
posaession  by  force.  The  ri^t  to  maintain  the 
action  is  not  determined  by  plaintifTs  right  of 
possession,  but  by  whether  he  has  been  in  pos- 
session and  such  possession  has  he«n  taken  from 
him  by  force,  and,  unless  otherwise  provided  by 
statute,  a  person  who  has  never  been  in  posses- 
sion of  landa  cannot  maintain  the  actitm.*'^ 

See.  also,  19  Gyc.  pp.  lllS,  1128. 

Sectlona  BB04  and  6S05,'  Revised  Laws  of 
Oklahoma  1910,  which  are  identical  with 
secUcma  6^  and  6430,  Compiled  Laws  of 
1009,  read  as  follow: 

Section  5504:  "Any  jostice,  within  his  proper 
county,  shall  have  power  to  inquire,  in  the  man- 
ner hereinafter  directed,  as  well  afrainst  those 
who  make  unlawfol  and  forcible  entry  into  lands 
and  tenements,  and  detain  the  same,  as  against 
those  who,  having  a  lawful  and  peaceable  entry 
into  land  or  tmements,  unlawfully  and  by  force 
hold  the  same,  and  if  it  be  found,  upon  sudi 
inQolry,  that  an  unlawful  and  forcible  entry  has 
t)een  made,  and  that  the  same  lands  and  tene- 
ments are  bdd  uDlawfully,  then  said  justice  shall 
cause  the  party  complaining  to  have  restitution 
thereof." 

Section  SB05:  "Proceedings  under  this  ardde 
may  be  had  ia  all  cases  against  tenants  hold- 
ing over  their  terms;  in  sales  of  real  estate  on 
execution,  orders  or  other  judicial  process,  when 
the  judgment  debtor  was  in  possession  at 
time  of  the  rendititm  ot  the  judgment  -or  decree, 
by  virtue  of  whidi  meh  sale  was  made;  in  sales 


f  by  executors,  administrators,  guardians  and  on 
partition,  where  any  of  the  parties  to  tiie  parti- 
tion were  in  poasessicm  at  -the  conmencemeDt 
of  the  suit,  after  socb  sales,  so  made,  on  exe- 
entiott  or  otherwise,  shall  have  been  examined 
by  the  proper  court,  and  the  same,  by  said  court, 
adjudged  legal;  and  in  cases  where  the  defend- 
ant is  a  settler  or  occupier  of  lands  and  tene- 
ments without  color  of  title,  and  to  which  the 
complainant  has  the  right  of  possession.  This 
section  is  not  to  be  construed  as  limiting  tht 
provisions  of  the  first  preceding  section," 

Construing  seiction  6429,  Comjiriied  Laws  of 
1900,  the  court,  in  an  opinion  by  Mr.  Justice 
Hayes  in  the  case  of  Link  v.  Schlegel,  supra, 
said: 

"It  is  apparent  that  the  foregoing  statute  con- 
templates that  the  result  of  the  action  shall  be  a 
means  ot  restoring  possession  of  lands  and  tene- 
ments to  persons  who  are  deprived  thereof  in 
one  of  the  two  ways  named,  to  wit,  by  an  un- 
lawful and  forcible  entry  and  detention,  or  by 
an  unlawful  and  forcible  detention  after  a  law- 
ful and  peaceable  entry.  In  each  instance,  how- 
ever, the  possession  of  the  complaining  person 
must  have  been  entered  eitiier  unIawtDll7  or 
lawfully;  and  in  the  second  case  hdd  by  force. 
Statutory  provisions  similar  to  the  foregoing  are 
generally  construed  by  the  courts  not  to  author^ 
ize  one  who  has  never  been  in  ponoesrioa  to 
msintaiji  the  action." 

And  continuing  with  xefnence  to  section 
6430,  Compiled  Laws  of  1909,  said: 

"Under  the  succeeding  section  of  the  statute 
the  action  may  be  maintained  in  some  instances 
by  plaintiff  who  has  never  been  in  possessicm." 

We  agree  with  and  reaffirm  the  views  of 
the  court  In  the  case  of  Link  v.  Stdtlegel, 
and  hold  that  If  plaintiff,  having  the  ri^t 
of  possession,  although  not  having  the  actnal 
possession,  may  maintain  the  action,  If  de- 
fendant occupies  the  lands  and  teneoients 
without  any  color  of  title.  This  Is  also  the 
holding  of  the  court  in  the  case  of  North- 
cutt  et  aL  T.  Bastable,  supra,  wherein,  ttkla 
court  in  an  opinion  by  Commissioner  Robert- 
son, said: 

"Sectitm  6600,  Rev.  Laws  1910.  provides  that 
the  action  of  forcible  detainer  may,  in  some  in- 
stances, be  brought  by  one  who  has  never  been 
in  possession,  as  witness  the  following  clause, 
•  *  *  'and  in  cases  where  the  defendant  is  a 
settler  or  occupier  of  lands  and  tenements  with- 
out color  of  title,  and  to  which  the  oomplainant 
has  the  right  of  possession.'  Ihua,  if  the  de- 
fendants are  oompying  the  premises  without 
color  of  title,  such  sn  action  mii^t  be  main- 
tained." 

[2]  Bat  does  the  Instant  case  fall  within 
sectl<m  6606?  We  think  not,  for  the  reason 
that  the  Browns  were  In  pcwsesslon,  (datm- 
ing  under  color  of  Utie,  Catherine  Brown  be- 
ing the  patentee  of  said  land.  In  lUrectliig 
a  verdict  for  the  plaintiff,  Mayhall,  the  trial 
court  doubtless  entertained  the  view  that  the 
Browns  had  not  substantiated  their  claim 
of  fraud,  or.  If  there  was  any  fraud,  that  tlie' 
same  was  without  the  inrocuronent  or  knowl- 
edge of  Mayhall.  and  that  the  d^ense  urged 
was  net  a  lawful  defense  to  the  action.  This 
was  not  a  proper  4ssiw  in  the  case.^  It  is 
true  that  the  title  to  the  land  In  controveDy 
could  not  be  adjudicated  In  a  fordUte  entry 
and  detainer  action,  but  this  was  immaterial, 
as  we  have  already  pointed  out  that  May- 
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hall  was  not  entitled  to  m^ntaln  the  action 
la  tbe  flrat  instancy  and  It  was  tbawCore 
unnecessary  for  the  defendants  to  Introduce 
any  erldence.  The  idalntlff  did  not  bring 
the  right  kind  of  actt<HL  He  should  have 
sued  In  ejectment. 

It  f<Hlowfl  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  tbe  cause  re- 
manded, with  dtrecti(His  to  dismiss  the  case. 
AU  the  Justices  concur. 


OWBNS  et  aL  V.  OULBERTSON  et  al. 

(No.  7106.) 

(Supreme  Court  of  OUaboma.    Jan.  2,  1817. 
Behearing  Denied  May  15.  1917.) 

(8vllabu9  by  the  Court.} 

1.  ExFBEss  Statutobt  Pbotision. 

Section  4016,  Hev.  Laws  1910,  Ann.,  pro- 
vides, in  subetance,  that  when  the  words  ''and 
waive  the  appnusement"  are  written  or  printed 
in  a  mortgage  on  real  eatate,  in  case  of  £ore- 
cloBore  end  sale  of  tbe  premises  under  said  mort- 
gage, no  order  of  sale  shall  issue  thereunder  for 
six  months  after  the  date  of  judgment,  and 
tbe  premises  must  be  BOld  without  appraisement 

2.  Appraland  Grrob  ^=»1170(1) — Mobtgaoes 
4=»S02  —  F0BBO1.OSDBB  ON  Dbobbb  — Akd 
Waive  thx  Appraibbuknt"— Subfi^baob— 
Affibhance. 

Where,  in  a  decree  of  foreclosure,  the  mort- 
gage  has  written  or  printed  therein,  "and  waive 
the  appraisement,"  and  the  order  ot  sale  has 
not  been  issued  until  tbe  expiration  of  six 
months  from  the  date  of  judgment,  and  the  jour- 
nal entry  provides  that  said  premises  shall  be 
sold  "according  to  the  provisions  of  law  relating 
to  the  sale  of  real  estate  under  execution,"  auidi 
words  will  be  held  to  mean  that  said  premises 
shall  be  sold  In  accordance  with  the  stipulation 
in  the  mortgage  "without  appraisement,"  and 
where  appraisemmt  has  been  made  in  the  pro- 
ceedings to  sell  eaid  real  estate  under  such  Kire- 
closure,  such  appraisement  will  be  regarded  as 
surplusage,  and,  if  necessary,  this  court  on  ap- 
peal  may  direct  tbe  journal  entry  and  entire  rec- 
ord to  be  modified  by  striking  audi  provisions 
out  of  tjie  record,  and  it  it  appears  from  the  en- 
tire  record  that  all  other  proceedings  in  fore- 
closure bare  been  duly  and  regularly  taken  and 
performed,  and  that  there  baa  been  no  mis- 
carriage of  jaatln  nor  substantial  violation  .of 
any  consHtutioniu  or  statutory  right  the  judg- 
m<<nt  of  the  lower  court  in  confirming  the  sale 
will  not  be  reversed  nor  set  aside,  bat,  on  the 
contrary,  will  be  affirmed  by  this  court. 

[Ed.  Note.— For  other  casest  see  Appeal  and 
Error,  Cent  pig.  SS  4032,  4066,  44M,  4S40: 
Mortgages,  Cent  Dig.  S§  1470,  1489.] 

3.  ExFBEss  Pbovibior  or  Sfatute. 

The  court,  in  every  stage  of  action,  must  dis- 
.  regard  any  error  or  defect  In  the  pleadings  or 
proceedin^^  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party ;  and  no  Judg- 
ment shsll  be  reversed  or  affected  by  reason  of 
such  error  or  defect 

Commissioners'  Opinion,  "Division  No.  6. 
'  Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  I*  McCain,  Judge. 

Action  by  G.  J.  Oulbertson  and  another 
against  Samuel  Owens  and  Phillip  Owens. 
Judginwt  for  plaintiffs,  and  defendants  bring 
error.  Affirmed. 


Wmiam  Neff  and  U  B.  Nefl,  both  of  Mus- 
kogee, for  lAaintUTs  In  error.  Chas.  A.  Moon, 
of  Muskogee  for  defendant  In  &mr  Iain. 

BOBBEUTS,  a  [1]  ThU  Is  an  appeal 
from  an  order  of  tbe  superior  court  of  Mus- 
kogee county,  conflnuing  a  sherifTs  sale  In  a 
mortgage  foreclosure  case.  Judgment  was 
rendered  Dec^ber  S,  1918.  The  property 
was  decreed  to  be  boIA  "according  to  the 
jHVTlsioDB  of  law  rdating  to  the  sale  of  real 
estate  under  execution  and  snbjeet  to  a  mort- 
gage to  F.  G.  Flnerty  for  $900  and  interest.** 
There  was  no  spedflc  findings  in  the  judg- 
m^t  that  tbe  mortgage  contained  the  words 
"appraisement  waived,"  but  the  mortgage 
was  attached  to  the  petition,  and  made  a 
part  thereof,  and  has  written  therein  the 
following: 

"And  the  said  parties  of  the  first  part  for 
said  consideration  do  hereby  exprewly  waive  an 
appraisemont  of  said  real  utate.^' 

Section  4016,  Bev.  Stat  1910,  Ann.,  pro-- 
vides  that: 

"When  the  words,  'and  waive  the  appraise- 
ment* are  •  •  *  printed  therein,  the  premis- 
es mortgaged  must  be  sold  without  appraise- 
ment, in  case  of  foredosore  and  sale  thereunder, 
and  in  audi  case  no  order  for  soch  sale  aball 
issue  for  six  months  after  the  date  of  judg- 
ment" 

The  judgm«it  was  dated  December  3, 1913, 
and  the  order  of  sale  was  Issued  June  4, 
1914,  which  was  more  than  six  mraiths  after 
tbe  date  of  judgment,  and  the  land  was  sold 
on  July  14.  1914.  This  Is  all  made  plain  by 
tbe  record. 

The  record,  shows  that  the  ordw  of  sale 
directed  the  sheriff  "to  sell  said  real  estate 
with  apiwalsunent.  and  subject  to  a  ptiw 
mortgage  of  F.  O.  Flnerty  for  the  sum  of 
$900,  and  any  Interest  thereon."  and  also 
that  the  land  was  advo'tlsed  for  sale  subject 
to  said  mortgage,  and  was  apKoalsed  at  fir 
200.  The  order  of  conflxmation  sets  out  the 
proceedings,  and  finds  that  tbe  imqperty  "was 
bid  off  hy  Fred  A.  Lain  for  the  aEn;regate 
sum  of  f  1,401^  to  wit,  9S00  In  ca^  and  the 
assnndng  of  a  ¥900  jftioT  mortgage  upcm  said 
premises,  as  set  out  In  said  notice  of  sale." 
The  sherlfTs  return  shows  that  he  ctfllected 
$500,  which,  with  the  9900  mortgage,  made 
up  the  «l,40a 

Counsel  for  plalntlfb  in  error  tn  their  brief 
state  that: 

"Tb&  errors  argued  will  be  based  upon  the 
fact  that  the  full  amount  of  the  bid  was  not  col- 
lected." 

The  purchaser  at  the  sale,  and  the  idaln- 
tiffs  In  the  action  are  made  defendants  in 
error.  The  record  shows  all  the  facts  neces- 
sary to  a  Anal  determination  of  the  case.  Mo 
appearance  was  made  in  any  branch  of  the 
proceedings  In  the  lower  court  by  the  defend- 
ants, and  no  exceptions  saved,  but  It  has 
frequently  been  held  by  the  Supreme  Court 
ai  Kansas  and  this  court  that  errors  appear- 
ing upon  the  face  of  the  record  may  be  re- 
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Viewed,  although  no  formal  eccepUoiis  wen 
saved.  Dexter  v.  Cochran,  17  Kan.  44T; 
Lenders  v.  Caldwell,  4  Kan.  339;  Territory 
V.  Gaffirey,  8  OkL  193,  07  Pac.  204;  Interna- 
tional Harv.  Co.  v.  Gamenm,  25  OkL  256, 106 
Pac  180;  and  In  Fei^son  v.  Tntt,  8  Kan. 
370,  It  Is  held  that: 

"A  sheriff's  return  on  an  ord«r  of  sale,  ehow- 
ins  that  he  bad  collected  money  tberecm,  is  a 
part  of  the  record  of  the  proceedlnga." 

The  rule  laid  down  by  Joatlce  Taraney,  In 
Territory  v.  OalFr^,  mvn.  Is  aa  follows: 

"It  may  be  conceded  that  tbe  taking  of  ex- 
ceptions and  prcserring  the  same  is  necessary 
to  a  review  of  the  evidence,  or  upon  tbe  law  as 
applied  to  the  evidence,  to  preserve  for  review 
errors  of  law  occurrintr  on  the  trial,  and  that, 
generally,  tbe  rulings  of  the  trial  court  must 
be  excepted  to  at  tbe  time,  and  sucb  exceptioim 
be  preserved,  in  order  that  such  rulings  may 
be  considered  on  appeal;  but  there  are  excep- 
tions to  this  rule,  ander  which  exceptions,  in 
onr  view,  this  case  may  be  ccmsidered.  These 
exceptions  are  that  exceptions  are  not  necessary 
to  enable  the  court  to  examine  and  correct  er- 
rors apparent  upon  the  record  proper,  and  an 
exc^>t]on  is  not  neceesary  to  enable  tbe  court 
to  correct  an  error  in  the  judgment,  if  such 
judgment  is,  upon  its  face,  contrary  to  law. 
Wheo  the  error  in  the  judgment  does  appear  in 
tbe  record  proper,  the  court  will  consider  and 
correct  it,  althotvb  °o  exceptions  have  been 
taken." 

Nnmerons  authorities  are  dted  In  suivort 
of  this  rule. 

[2,  3]  The  points  contended  for  by  counsel 
for  plaintiffs  In  error  are  apparent  npon 
the  face  of  the  record,  bnt  we  cannot  agree 
with  counsel  in  th^  contentions.  It  appears 
that  every  st^  necessary  to  a  regular  and 
oomi^ete  record  la  the  trial  conrt.  Including 
the  sale  and  conflrmation  was  taken,  exc^)t 
as  to  the  matter  of  appraisement  of  the 
land.  There  seems  to  be  some  uncertainty 
about  tttat  This  record  Is  made  <»a  regular 
printed  form,  and  Is  as  follows: 

Deecrlption  of  Property.  Appnlsenmit. 
Tba  treat  balf  of  the  nortbwest 
quitrt«r  of  section  tweatr-nlne  (29),  - 
township  thlrteeo  (13)  north,  range 
elgbte«n  (U)  east  of  the  Indlaa 
base  and  meridian.  In  Muskogee 
eonuty,  state  of  Oklahoma.  |l,M(Mn 

From  tiie  face  of  this  aiqioHisement,  it 
might  seem  that  the  full  value  of  the  land 
was  fixed  at  $1,200,  but  tbe  entire  record, 
Including  the  potion,  the  mortgage,  which 
is  made  a  part  thereof,  tbe  judgment  and  de- 
cree of  foreclosure,  the  order  of  sale,  the 
notice  of  sale,  the  return  ot  the  sheriff,  and 
order  confirming  sale,  all  show  that  the  land 
was  to  be,  and  was.  sold  subject  to  the  $900 
mortgage.  But  suppose  we  admit  for  the 
sake  of  ailment  in  su^wrt  of  counsel's  cou- 
jtention  that  it  was  the  intention  of  the  ai>- 
pralsers  to  fix  the  value  of  the  defendants' 
equity  in  the  land  at  $1,200.  To  our  minds, 
that  would  be  ImmateriaL  The  agreement 
between  the  parties  as  shown  by  the  mort- 
gage and  the  entire  record  Is  that  the  land 
should  be  sold  without  appraisement.  The 
statute  supra  says  that  "where  appraisement 
is  waived,  the  land  cannot  be  sold  until  six 


months  aiter  the  judgment;  and  must  be 
sold  without  appraisement"  Under  tbe  tacts 
and  the  record  In  tills  case,  if  an  order  of 
sale  had  been  Issued  prior  to  tlie  eziArafion 
of  the  stx  months  after  jndgmm^  and  the 
land  sold,  such  proceeding  would  cotainly 
have  been  voidable,  If  not  absolutely  void,  in 
the  face  of  tUs  record  and  the.statute.  Tbe 
decree  of  foredosnre  does  not  order  the  land 
appraised,  but  directs  that  it  be  9cM  "accord- 
ing to  the  {urovisions  of  law  relating  to  tbe 
sale  of  real  estate  under  executiw."  Tbe 
contention  of  counsel  is  that  the  language 
here  used  impliedly  directs  that  the  land  be 
sold  under  appraisement,  but  we  do  not  so 
coDStme  tUs  language.  That  provision  ct 
tbB  order  of  sale  was  entirely  unauthorized, 
and  should  be  treated  simply  as  surplusage 
and  disregarded,  so  far  as  it  relates  to,  or 
might  relate  to,  the  contention  of  counsel  for 
plaintiCfs.  If  necessary,  tbe  decree  could  be 
modified  by  striking  this  particular  provision 
from  the  Journal  entry,  but,  as  we  look  at  It, 
it  is  unnecessary.  The  entire  record  shows 
conclusively  that  this  laud  should  have  been 
sold  without  appraisement.  No  appraisement 
was  necespary;  however,  no  harm  was  done  by 
the  appraisement  It  was  simply  an  unneces- 
sary, unauthorized,  futile  act  on  tbe  part  of 
the  clerk  in  putting  It  In  the  order,  and  In  the 
sheriff  In  the  appointment  of  the  appraisers, 
and  also  In  the  appraisers  In  proceeding  to  ap- 
praise tbe  land.  In  Stockmeyer  v.  Tobln,  139 
TI.  S.  176,  11  Sup.  Ct  504,  35  L.  Ed.  123,  a 
case  Involving  to  some  extent  the  queatloB 
here  presented,  Justice  Harlan  says: 

"The  writ  of  seizure  and  sale  directed  the 
sheriff  to  seize  and,  after  tbe  legal  delays,  to 

advertise  and  sell,  according  to  law.  •  •  ♦ 
The  writ,  it  is  true,  did  not  In  terms  require 
the  sale  to  be  made  without  appraisement 
•  •  •  We  think,  in  view  of  the  petition  and 
order  for  executory  process,  tbe  words  'accord- 
ing to  law'  In  tbe  writ  impurtiHl  a  sale  in  ac- 
cordance with  the  stipulations  of  the  mortgage 
and  the  prayer  of  the  petition,  viz.  wi&out  ap- 
praiscmenL" 

So  it  may  be  said  that  the  language  used 
In  this  case,  to  be  "sold  according  to  the 
provisions  of  law,"  etc..  Imports  a  sale  In 
accordance  with  the  stipulation  In  the  mort- 
gage, to  wit,  without  appraisement  But  as 
stated  before,  all  of  these  acts  were  without 
authority  of  law;  they  were  unnecessary, 
and  will  be  treated  aa  surplusage  herein. 
Section  4701,  Rev.  Stat  1910,  Ann.,  provides: 

"The  court,  in  every  stage  of  action,  must  dis^ 
regard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  tbe  substan- 
tial rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect." 

And  section  6005,  same  statute,  provides: 
"No  judgment  shall  be  set  aside  or  new  triaf 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  pt 
misdirectioo  of  the  jury  or  the  improper  admis- 
eion  or  rejection  of  evidence,  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  unless, 
in  tlic  opinion  of  uxe  court  to  which  applicati<Hi 
is  made,  after  an  examination  of  the  entire  rec- 
ord, it  antears  that  the  emr  complained  of  ham 
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probably  resulted  In  a  miscarriase  of  JosUce, 
or  constituteB  a  anbstantlal  vlolaaon  <jt  a  oon- 
■titotioiuil  or  statutory  right." 

After  careful  examlnatl<m  of  the  record,  we 
ar©  fully  aatlsfled  tbat  no  Injustice  has  been 
done,  aad  that  no  constitutional  or  statutory 
right  has  been  violated.  Mullen  t.  Thaxton, 
24  OkL  643,  101  Pac.  350;  St  &  S.  F.  R. 
Co.  T.  Houston,  27  Okl.  719,  117  Pac.  184. 

No  other  errors  being  contended  for,  and 
It  further  appearing  to  the  court  that  the 
Judgment,  sale,  and  information  are  r^nlar 
and  Mndlng  upon  all  the  parties  to  the  trans- 
action,  the  Judgment  should  be  affirmed. 

PEEB  CURIAM.   Adopted  In  wliol& 


ARDMORB  STATE  BANK  t.  THOMPSON. 

(No.  eaer.) 

(Suprone  Court  of  C^lahoma.    Feb.  29,  1916. 
Rahcftring  Denied  May  8.  1917^ 

(SyllaJtua  ij/  the  Court.) 

1.  TJsDBT  <6=>138— Ratb  or  Iktebbst— Recot- 

KBT — Statute. 
Section  1004,  Rer.  Laws  1010,  proyideg  tbat 
by  contract  parties  may  agree  upon  any  rate 
of  interest  not  to  exceed  10  per  cent,  per  an- 
num; therefore,  where  by  contract  tbe  borrower 
agrees  to  pay  and  the  lender  agrees  to  take  a 
■am  in  excess  ot  10  per  cent,  per  annum,  and 
where  wadi  excesaiTO  amoimt  bas  been  paid,  the 
contract  is  usurious  as  defined  by  section  1005, 
Rer.  Laws  1010,  and  the  party  paying  such 
nsarioos  interest  may  recover  in  a  proper  ac- 
tion twice  the  amonnt  of  the  entire  interest  so 
paid,  as  usury,  instead  of  twice  the  amount  of 
the  interest  paid,  over  and  above  the  rate  al- 
lowed by  law. 

[Ed.  Note.— I>>r  other  cases,  see  Usnry,  Ooit 
Siff.  1424.] 

2l  tJstJBT  «=>142(1)— RxqinsT  lOB  Bmuur 

When  the  contract  is  usurious  as  above  set 
forth,  nnd  the  borrower  makes  a  written  demand 
nqnesting  the  return  of  tbe  whole  interest  so 
paid,  instead  ot  twice  the  interest  paid,  over 
and  above  the  rate  allowed  by  law,  such  bor- 
rower is  within  his  rights. 

[Bd.  Note.— For  other  cases,  see  Usnry,  Oent 
Dig.  SI  428,  420.  431.} 

OommlaBloners'  Opintoi,  DiTlalm  ifo.  4. 
Bnor  from  Coonty  Court,  Carter  Count?; 
W.  P.  Freeman,  Judge. 

AcUoD  by  E.  H.  Ttiompson  against  the 
Ardmore  State  Bank.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Johnson  &  McQUI,  of  Ardmore,  for  plaintiff 
in  error.  Fred  C  Rytmm,  of  Ardmore,  and 
Kelly  Blown,  of  Muskogee,  for  defendant  In 
error. 

WATTS,  O.  Plaintiff  In  error  appeals 
from  a  Judgment  of  tbe  county  court  of  Car- 
ter  county  wherein  it  was  held  to  pay  $120 
and  attorney's  fee  of  ?50,  because  It  had 
charged  and  collected  f60,  which  was  more 
than  the  lawful  rate  of  interest  for  the  time 
a  loan  ran. 

The  partiee  do  not  differ  as  to  the  facts. 


but  the  law  Is  the  bone  ot  contention.  After 
payment  of  the  principal  and  the  Interest 
mentioned,  and  on  January  — ,  191S,  de- 
fendant in  error  served  the  following"  no- 
tice on  plaintiff  In  error: 

"To  the  Ardmore  State  Bank,  Ardmore,  Olda- 
hcona— Gentlemen:  I  herewith  make  demand  of 
you  for  the  return  to  me  of  the  sum  of  ftiO.OO 
paid  by  me  as  Interest  on  a  certain  note  execut- 
ed by  me,  and  in  your  favor,  bearing  date  of 
January  10.  1011,  for  the  sum  of  $300.00,  num- 
bered 4439,  and  wUcfa  was  paid  by  me  and 
taken  up  on  the  17th  day  of  Jannaiy,  1012. 

"Ton  are  hereby  notified  that  a  nillure  on 
your  part  to  return  to  mo  tbe  interest  so  paid 
by  me  on  said  note,  ttiat  I  will  proceed  agamst 
you  under  the  statutes  of  Oklahoma  relaung  to 
usury" 

— ^th  which  it  refused  to  comply. 

Revised  Jaws  1010  provide: 

"Sec.  lOOi.  Legal  and  Contract  Roiet  of  In- 
tcre«(.— Hie  legal  rate  of  interest  shall  not  ex- 
ceed six  per  cent.,  in  the  absence  of  ai^  con- 
tract as  to  tbe  rate  ot  interest,  and  by  contract 
parties  may  agree  upon  any  rate  not  to  exceed 
ten  per  cent  per  annum.  Said  rates  of  six  and 
ten  per  cent,  shall  be  respectively,  the  legal 
rate  and  the  maximum  contract  rates  ctf  inter- 
est. 

"Sec.  100&  Actions  to  Recover  Forfeiture^ 
The  taltiug,  receiving,  reserving  or  charging  a 
rate  ot  interest  greater  than  is  allowed  by  the 
preceding  section  shall  be  deemed  a  forfeitore 
of  twice  the  amount  of  interest  wliidi  the  note, 
bill  or  other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon.  In 
case  a  greater  rate  of  interest  has  been  paid, 
the  perstm  by  whom  it  has  been  paid,  or  his 
legal  representatives,  may  recover  from  the  per- 
son, firm  or  corporation  taking  or  receinng 
same,  in  an  action  In  the  nature  of  an  action  of 
debt,  twice  the  amount  of  tbe  interest  so  paid: 
Provided,  such  action  shall  be  brought  within 
two  years  after  the  maturity  of  sucn  usurious 
contract:  Provided,  further,  that  before  any 
suit  can  be  brought  to  recover  such  usurious 
interest,  the  party  bringing  such  suit  must  make 
written  demand  for  return  of  such  usury. 

"Sec.  1006.  Atiomey'aii'ee.— In  all  eases  where 
an  action  is  brou^Iit  by  any  porson  to  recover 
the  penalty  prescribed  by  tbe  preceding  section 
the  prevailing  party  in  such  action  shall  be 
entitled  to  recover,  as  part  of  tbe  coets,  a  judg- 
ment against  the  other  party  to  such  action  for 
a  roasonablc  attorney's  fee  in  a  sum  not  less 
than  ten  dollars,  to  be  fixed  by  Uie  court,  tor 
the  use  and  benefit  of  tbe  attorney  of  record  of 
the  prevailing  party,  together  wi^  all  costs.** 

[1]  We  think  with  one  exc^on  (Qie  last 
IwoTlao  of  sectton  lOOS)  oar  statute  Is  very 
similar  to  those  of  most  of  the  states,  as  well 
as  the  stetute  of  tbe  United  Stetes.  B«r.  St 
{  5108 ;  U.  S.  Comp.  St.  1001,  p.  3403.  We  and 
minor  (Aanges  here  and  there,  but  the  object 
of  all  Is  a  dedared  policy  against  "taking 
•  •  •  or  •  •  •  charging"  usury,  and 
a  penalty  therefor.  Section  1004,  supra,  us- 
M  the  words  "legal  rate  of  Interest  shall 
not  exceed."  The  first  sentence  of  section 
1005  uses  the  words  "rate  of  interest  great- 
er than  is  allowed  by  the  preceding  section." 
T^e  second  sentence  in  section  1005  nses  the 
words  "in  case  a  greater  rate  of  Interest 
has  been  paid,"  "receiving  same,"  and  "In- 
terest so  paid."  while  the  last  proviso  In  said 
section  nses  the  words  "such  usurious  Inter- 
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eat"  Bud  "audi  usQiy  "  all  of  wbldi,  we  think, 
are  used  synonymously  and  have  the  same 
Interdianged  meaning. 

In  order  to  reduce  the  section  to  simplic- 
ity, preserving,  however,  its  meaning,  as  ap- 
plicable to  the  facta  In  the  instant  case,  dlm- 
Inating  so  much  of  section  1006  as  Is  sur- 
plusage, we  quote: 

"The  taking  •  •  •  a  rate  of  intei«8t  great- 
er than  is  allowed  *  •  *  ^all  be  deemed  a 
forfeitare  of  twice  the  amount  of  interest  •  •  • 
paid  tberecm. 

"In  case  a  groats  rate  of  interest  has  been 
paid,  the  pers<m  *  *  *  may  recover  from 
the  perron  •  •  •  receiving  same,  *  •  ♦ 
twice  the  amount  of  the  Interest  so  paid:  *  *  * 
Provided  •  •  •  before  any  suit  can  bo 
brought  to  recover  such  usurious  interest,  tbe 
party  •  *  •  mnat  make  written  demand  for 
return  of  snch  usury." 

But,  as  above  pointed  out,  it  can  be  seen 
that  tiie  words  quoted  may  be  transposed  to 
other  parts  of  the  section  and  with  but  little 
or  no  diange  read  therein  effectively. 

Eliminating  the  last  proviso,  which  we 
bare  not  found  in  any  other  statute,  most 
of  the  states,  as  well  as  the  Supreme  Court 
of  the  United  States  (Farmers'  &  Merchants' 
Nat.  Bank  v.  Bearing,  01  U.  S.  29,  23  li. 
Ed.  196 ;  Citizens*  Nat.  Bank  t.  Dodd^I,  195 
U.  S.  369,  25  Sup.  Ct  Rep.  49.  49  U  Ed.  238), 
are  In  harmony.  For  instance,  in  Waldner 
r.  Bowden  State  Bank,  la  N.  D.  006,  102  K 
W.  169,  3  Ann.  Cas.  847: 

"Error  is  also  assigned  on  the  charge  of  the 
court  in  respect  to  the  amount  recoverable  when 
nsurious  payments  have  been  accepted.  The 
rule  was  given  to  the  jury  that  twice  all  sums 
paid  as  interest  were  recoverable,  if  the  transac- 
tion was  tainted  with  usury.  Defendant  claims 
that  twice  the  interest  QSid  over  and  above  the 
rate  allowed  by  law  can  only  be  recovered  back. 
A  determination  of  this  question  requirea  a  con- 
struction of  our  Code  bearing  upon  the  rate  of 
interest  allowed  and  the  recovery  of  sums  paid 
as  interest  when  exceeding  the  sum  allowed  by 
law.  Section  4064,  Rev.  Codes  1899,  reads  as 
follows:  'No  person,  firm,  company  or  corpora- 
tion shall  directly  or  indirectly  take,  or  receive, 
or  agree  to  take  or  receive  in  money,  goods  or 
thin^  in  action  or  in  any  other  way  any  greater 
sum  or  any  greater  value  for  tbe  loan  or  forbear- 
ance oi  money,  goods  or  things  in  action  than 
twelve  per  cent,  per  annum;  and  in  the  compu- 
tation of  interest  the  same  shall  not  bo  ccnn- 
pounded.  Any  violation  of  this  section  shall 
be  deemed  usury:  Provided,  that  any  contract 
to  pay  interest  not  usurious  on  interest  over- 
due shall  not  be  doemed  usury.'  Section  4066, 
Rev.  Codes  1899,  reads:  'Hie  taking,  receiving, 
reserving  or  diargiug  a  rate  of  interest  greater 
than  Is  allowed  by  section  4064.  when  knowing- 
ly dono,  shall  be  deemed  a  forfeiture  of  the  en- 
tire interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the  greater 
rate  of  interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  ItiB  legal  representa- 
tives, may  recover  back  in  an  action  for  that 
purpose  twice  the  amouDt  of  interest  thus 
paid  frmn  tbe  person  taking  or  receiving  the 
same;  provided,  that  such  action  is  commenced 
within  two  years  from  the  time  the  usurious 
transaction  occurred.'  The  latter  section  pro- 
vides for  a  penal^  for  usurious  transactions 
under  two  indcpoident  conditions;  (1)  When 
usury  rests  in  contract,  and  has  only  been  charg- 
ed; (2)  when  It  has  been  paid.  In  cases  where 
usury  has  been  charged  aad  not  paid,  and  the 


usoier  brings  an  action  upon  his  contract,  tbe 
Ulegali^  of  the  contract  may  bo  alleged  as  a 
def^ise,  and,  if  proven,  the  entire  interest  due 
upon  the  contract  becomes  forfeited,  and  no  re- 
covery can  be  bad  upon  the  contract,  except  as 
to  the  principal  snm  loaned.  In  cases  where 
the  usury  has  been  paid,  and  it  is  sought  to  re- 
cover bade  the  snm  paid  as  interest,  a  more  dif- 
ficult question  is  presented,  as  the  meaning  of 
the  statute  is  not  clear.  By  construing  section 
4066  in  its  entirety,  we  thing  the  I^slative  in- 
tention was  that  all  sums  paid  as  interest, 
whether  within  or  l>ey(uid  the  provisions  of  the 
statute,  are  recovcralde  in  double  the  sums  paid. 
It  does  not  seem  reasraable  that  the  intention 
of  the  Legislature  was  that  all  interest  was  fcw- 
fcited  when  it  rests  in  contract  merely,  and  that 
the  illegal  part  only  is  forfeited  if  the  debtor 
has  paid  the  wbcde  sum  ecmtncted  to  be  paid 
as  interest.  The  words  'the  amount  lii  int^est 
thus  paid'  refer  to  the  'greater  rate,'  whidi  in* 
eludes  a  legal  and  an  illegal  rate,  and  they  in- 
clude the  same  sums  as  are  includod  in  tbe 
words  'the  entire  interest,*  in  tUe  first  part  at 
the  sectioiL  When  recovery  is  allowed  for  the 
sum  paid  as  a  ^greater  rate,'  it  includes  a  re- 
covery for  the  whole  sum  paid,  whether  legal  or 
illegal,  and  is  the  same  as  the  entire  interest 
contracted  to  be  paid.  Such  is  the  constructitMi 
generally  given  to  statutory  provisions  identical 
or  similar  to  sectiiHi  4066  in  other  states,  and 
this  seems  to  us  correct,  although  some  cases 
hold  to  the  cmitrary.  The  following  cases  sus- 
tain the  otKistruction  which  we  have  given  to 
the  statute:  Lohanon  National  Bank  v.  Kar^ 
many,  98  Pa.  65;  National  Bank  v.  Trimble,  40 
Ohio  St  629;  Smith  v.  First  National  Bank, 
42  Neb.  687,  60  N.  W.  866;  Bank  v.  Mclnturff, 
3  Kan.  App.  636,  43  Pac  839;  National  Bank 
V.  BoUong,  28  Neb.  684,  45  N.  W.  1G4;  Colgin 
V.  Bank.  16  Tex.  Civ.  App.  346,  40  S.  W.  ffi4; 
Watt  V.  First  National  Bank,  76  Minn.  458,  79 
N.  W.  509;  Henderson  National  Bank  v.  Alves, 
91  Ky.  143,  15  S.  W.  132;  Louisville  Trust  Oo. 
V.  Kentucky  National  Bank  (G.  G.)  87  Fled. 
143,  and  Id.  (G.  a)  102  Fed.  442;  Hill  v.  Na- 
tional Bank  (C.  C.)  16  Fed.  432." 

In  light  of  the  above  cases,  we  do  not 
think  the  court  erred  in  holding  that  tbe 
defradant  in  error  was  entitled  to  recover 
twice  the  amount  of  tbe  entire  Interest  so 
paid  instead  of  twice  the  amount  of  the  In- 
terest paid  over  and  above  the  rate  allomd 
by  law. 

[2]  2.  Philntlfr  in  error  finds  fault  with 
the  notice  served  on  him  and  says: 

"It  will  be  seen  that  defendant  in  error  did 
not  make  a  demand  for  the  return  of  the  usniy 
before  ttfincins  Ids,  action,  but  that  instead,  he 
made  a  demand  for  the  return  of  tho  whtde  in- 
terest paid." 

But,  as  above  pointed  out,  the  words  "usu- 
ry" and  "whole  Interest  paid"  are  used  sy- 
nonymously, equal  to  Uie  same  thing,  and 
therefore  equal  to  each  other.  We  tliink  the 
inroviso  requiring  written  demand  before 
brining  salt  was  in  a  measure  to  relieve 
the  person  taking  or  charging  the  usurious 
Interest  by  permitting  him  on  demand  in 
writing  to  return  the  whole  Interest  collect- 
ed and  thereby  save  himself  from  twice  the 
amount  and  an  additional  attorney's  fee  as 
a  penalty,  but  as  plaintiff  in  error  did  not 
take  advantage  of  the  option  given  by  the 
law,  he  must  suffer  that  whidi  plainly  fol- 
lows. 

After  the  borrower  has  done  Triiat  the  law 
requires  and  the  lender  does  not  act  accwd- 
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Ingly,  tbe  bardsOilp  must  be  bo  me  as  addi- 
tional punishment  for  the  Tlcdatlon. 

We  therefore  hold  that  the  defendant  in 
error  was  within  his  rights  In  hl«  written 
demand  requesting  the  return  of  the  whole 
Interest  so  paid,  instead  of  twice  the  interest 
paid  over  and  above  the  rate  allowed  by  law. 

The  judgment  Bboold  be  affirmed. 

PER  ODBIAM.   Adopted  in  wbol& 


WKATHERi;r  T.  BRISTOW.     (No.  6096.) 

(Supreme  Court  of  State  of  Oklahoma.  March 
7,  1916.    Behearinr  Denied 
March  21, 19160 

(BvlMiu      the  CourtJ 

BaoovBBT  OF  TTsDUOQs  iBrnBEn. 

S^llabas  same  as  in  Ardmore  State  Bank 
T.  A  H.  Thompson,  164  Faa  Vt7. 

Ckuumissianertf  Opinion,  DiTiedon  No.  8. 
Error  from  Superior  Goort,  Qarfleld  County ; 
Dan  Huett,  Judge. 

Actlm  by  Carrie  Bristow  against  EL  B. 
Weatberly.  Judgment  for  itlaiatil^  and  de- 
ffflidant  brings  error.  Affirmed. 

John  F.  Cnrran,  of  Enid,  for  plaintiff  In 
error.  A.  h.  Zlnser,  of  Enid,  for  defaidant 
In  error. 

BUTBNHOUSB,  O.  It  Is  contoided  that 
a  written  demand  for  the  return  of  usai7i  ae 
condition  precedent  to  the  commenc^ent  of 
an  action  under  secti<m  1006,  R.  h.  1910, 
should  be  for  the  return  of  the  amount  of 
interest  received  In  excess  of  the  legal  rate, 
and  not  for  the  whole  Interest  received..  Sub- 
sequent to  the  011ng  of  briefs,  the  case  of 
Ardmore  State  Bank  v.  E.  H.  ThcHmpeon, 
164  Pec.  077,  was  decided  adversely  to  this 
contention. 

The  Judgment  should  therefore  be  affirmed. 

FEB  CURIAM.  Adopted  in  whole. 


HICKMAN  et  al.  v.  JACKSON  et  al. 

(No.  7034.) 

(Supreme  Court  of  Oklahoma.    Jan.  2,  1917. 
Rehearing  Denied  May  22,  19170 

(Syllabiu  by  <Ae  Court.) 
GUABniAN   AND    WABD  ^e=>l&— BOND— OBLI- 

GKB— Action. 
Where  a  guardiao's  bond  is  made  payable  to 
the  state  of  Oklahoma  instead  of  to  the  county 
judge,  as  provided  by  law,  held,  same  does  not 
invalidate  the  bond,  and  if  the  condition  of  the 
bond  substantially  conforms  with  the  statute, 
showing  for  whose  benefit  it  was  given,  such 
party  may  malntaio  an  action  regardless  of  the 
obligee  named  therein. 

[Ed.  Note.— For  other  cases,  see  Onardian 
and  Ward,  Cent  Dig.  {{  06-64.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  H.  C.  Thurman,  Jndge. 

Action  by  Stella  Jackson,  mioor,  by  her 


guardian  and  next  friend,  Henry  Ramsey, 
against  P.  E.  Hickman  and  Jamee  Johnstm, 
sureties  on  the  bond  of  Robert  Maxwtil,  her 
forrn^  guardian.  Judgment  for  plalntUBiT 
and  defendants  bring  error.  Affirmed. 

Brook  ft  Bro(A,  of  Muskogee,  fbr  plaintiffs 
in  errw.  S.  E.  Gldn^,  of  Moskc^ee,  for  de- 
fendants In  error. 

FREEMAN,  C.  On  the  25th  day  of  April, 
1906,  Robert  Maxwell  .was  duly  appointed  and 
qualified  as  curator  of  the  estate  of  Stella 
Jackson,  a  minor,  by  the  United  States  Court 
for  tlie  Western  District  of  Indian  Territory 
at  Muskogee.  After  statehood,  all  the  records 
of  this  cause  were  transferred  to  the  county 
court  of  Muskogee  county,  as  provided  by  law. 
Afterwards,  In  1908,  said  Robert  Maxwell, 
as  curator  or  guardian,  petitioned  the  court 
for  the  sale  of  real  estate  belonging  to  said 
minor,  and  on  the  18th  day  of  December, 
1008,  said  petition  wag  allowed  directing 
that  the  said  Maxwell  execute  an  additional 
bond  In  accordance  with  the  statute  before 
making  such  sale.  This  bond  was  executed 
by  giving  P.  E.  Hickman  and  James  Johnson, 
plaintiffs  in  error,  as  sureties.  The  bond  was 
made  payable  to  the  state  of  Oklahoma,  con- 
ditioned in  accordance  with  the  statute,  and 
was  duly  approved  by  the  county  Judge  on  the 
16th  day  of  January,  1909.  The  land  was 
sold  by  Maxwell,  but  he  failed  to  mak«  any 
report  thereof  as  required  by  law,  and  the 
court  entered  an  order  directing  the  said  Max- 
well to  appear  and  render  a  final  exhibit  and 
accounting  of  the  funds,  moneys,  &nd  proper- 
ties which  he  had  received  as  curator  or 
guardian  of  said  estate,  and  It  further  order- 
ed that  in  case  said  Maxwell  should  fall  to 
appear  and  render  a  final  exhibit  at  said  time, 
that  a  hearing  would  be  had  on  a  certain 
date,  which  was  don^  and  the  amount  due 
by  the  said  Maxw^  to  said  estate  detez^ 
mined. 

In  August,  1913,  Henry  Ramsey  was  ap- 
pointed by  the  court  as  guardian  of  the  per- 
son and  estate  of  said  minor,  after  the  said 
Maxwell  had  been  removed,  and  Stella  Jack- 
son, the  minor,  by  her  next  friend  and  guardi- 
an, Ramsey,  Instituted  suit  In  the  superior 
court  of  Muskogee  county  on  the  bond  above 
referred  to.  The  defendants,  plaintiffs  in 
error,  filed  a  general  demurrer  to  the  petition, 
which  was  overruled  by  the  court  l4iter 
another  demurrer  was  filed,  specifically  set- 
ting forth  the  grounds  upon  which  the  de- 
fendants relied,  .which  was  also  overruled  and 
exceptions  saved.  The  defendants  declined 
to  plead  further,  and  Judgment  was  entered 
against  them,  from  which  Judgment  this 
appeal  Is  prosecuted. 

Plaintiffs  In  error  contend  that  the  bond 
executed  by  them  was  void  because  it  was 
made  payable  to  the  state  of  Oklahoma  in- 
stead of  the  county  Judge,  as  provided  by  the 
statute,  and  insisted  that  if  It  was  valid,  the 
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state  of  Oklatiom&,  and  not  the  guarOlan. 
aboold  have  brought  the  suit  for  the  iise 
and  bCTeOt  of  the  minor.  We  think  the  plain- 
tllTs  in  error  are  wrong  In  both  of  these  ocu- 
tentlons. 

The  bond  in  question  contained  the  t(dlow- 
fng  condition: 

"Whereas,  on  the  18th  day  of  December,  1008, 
an  order  was  .entered  hy  the  000017  court  of 
Muskogee  county,  state  of  OUahoma,  authoris- 
ing the. above-named  principal  as  curator  of  the 
estate  of  Stella  Jackson,  a  minor,  to  sell  certain 
real  estate  belonging  to  the  said  estate,  Emd 
providing  thwein  that  said  Robert  Maxwell 
should  pve  an  additional  bond  in  the  above- 
named  sum  ^600.00)  before  making  each  sale: 

"Now,  therefore,  If  the  said  Robert  Masw^ 
as  such  curator  shall  faithfully  execute  the  du- 
ties of  sudi  trust  according  to  lawt  tkea  this 
obligation  to  be  void,  otherwise  to  remain  In  full 
fOTce  and  effect.'* 

The  purpose  for  which  this  bond  was  giv- 
en, and  .the  party  for  whose  benefit  it  was 
made,  Is  clear. 

The  sureties  on  this  bond,  plalntifrs  In  er^ 
To^,  cannot  complain  after  the  principal  has 
failed  to  execute  the  duties  of  such  trust 
according  to  law,  because  the  bond  was  made 
payable  to  the  state  of  Oklahoma  instead  of 
the  county  judge,  for  It  is  Immat^al  who 
was  named  as  obligee,  so  long  as  the  purpose 
and  the  real  party  In  interest  are  manifest 
This  question  was,  we  think,  conclusively  de- 
cided In  the  case  of  Title  Guaranty  &  Surety 
Company  v.  SUnker,  35  OkL  128,  128  Pac.  696. 
In  that  case  suit  was  brought  In  the  name  of 
the  minor  by  the  guardian  on  a  bond  payable 
to  the  United  States  of  America,  which  had 
been  executed  prior  to  statehood,  and  the 
contention  was  made  there  that  the  guardian 
had  no  right  to  bring  the  action,  but  that  the 
same  should  be  brought  by  the  United  States. 
Justice  Kane,  in  r^derlug  that  opiulon,  held : 

"A  minw  by  his  legal  guardian  may  maintain 
an  action  on  the  official  bond  -of  a  former 
guardian,  although  the  bond,  which  was  execut- 
ed prior  to  statehood,  was  made  payaUe  to  the 

United  States  of  America." 

And  he  quoted  with  approval  from  the  case 
of  Crowell  et  at  v.  Ward,  16  Kan.  60,  whldi 
was  an  action  on  a  guardian's  bond  made 
payable  to  the  state  of  Kansas,  In  which  the 
Kansas  court  held: 

"Indeed,  she  must  do  so  if  she  Is  the  only 
party  in  interest  and  for  breaches  of  officers' 
Doncto,  executors'  bondB,  and  administrators' 
bouds,  any  person  injured  may  sue  in  his  or  her 
own  name,  although  su(A  bonds  are  executed  in 
tiie  name  of  the  state  as  obligee.  •  •  *  We 
would  therefore  expect  to  And  by  an  examina- 
tion of  the  laws  that  any  person  injured  by  a 
breach  of  a  guardian's  bond  would  have  a  right 
to  sue  thnefor  in  bis  or  ber  own  name.  Such 
mode  of  procedure  would  certainly  seem  to  come 
within  the  spirit  of  the  laws  of  Kansas.  *  *  * 
The  bond  in  this  case  was  executed  in  the  name 
ot  the  state  as  obligee.  Such  a  bond  we  think 
Is  valid.  But  it  might  also  be  valid  if  it  were 
executed  in  the  name  of  the  court,  or  the  minor, 
or  some  one  else,  as  obligee." 

Later,  In  the  case  of  Lyons  et  al.  v.  Ful- 
som,  153  Pac.  868,  this  oi^nlon  was  followed 

and  approved. 


We  are  of  the  opinion  that  tbe  spirit  of 
our  law  has  been  compiled  with,  and  as  the 
conditions  of  the  l>ond  ccmiply  .with  the  stat- 
ute, the  sureties  who  executed  the  same  ought 
not  to  be  permitted  to  escape  liability  on  the 
claim  that  the  bond  is  void,  or  that  the  suit 
should  hare  been  brought  by  the  state  ot  Ok- 
lahoma. It  Is  very  evident  that  If  the  suit 
had  heea  brought  as  CMitended  for  by  plain- 
tiffs in  error.  It  necessarily  would  have  been 
for  the  nse  and  benefit  of  this  mlmM*,  because 
the  state  of  Oklahoma  had  no  Interest  in  the 
controversy.  The  minor  was  the  real  party 
In  Interest,  the  conditions  of  the  bond  show 
that,  and  the  action  ^oold  have  been  brought 
in  the  name  of  the  ward,  the  party  In  Inter- 
est, no  matter  to  whom  the  bond  was  made 
payable.  It  Is  therefore  ftur  (Vlnlon  that 
said  cause  should  be  affirmed. 

Plaintiffs  In  error  insist  In  their  brief  that 
this  cause  was  consolidated  with  another  case 
styled  "P.  E.  Hickman  and  James  Johnson  v. 
Llzzte  Jackson,"  after  judgment  had  been 
rendered  In  each  case ;  but  as  we  find  noth- 
ing  In  the  record  with  reference  to  this  last 
case,  except  the  order  consolidating  the  cases, 
and  as  there  are  no  assignments  ct  error  re- 
lating to  the  last  case,  there  1>  nothing  b^kne 
this  court  to  consider. 

It  further  appearing  to  this  court  that  the 
plaintiff  In  error  executed  a  supersedeas  bond 
when  this  appeal  was  taken,  with  Jotut  B. 
French  and  A.  L.  Gregory  as  sureties  thereon. 
It  is  ordered  and  decreed  that  Jndgm«it  be 
entered  on  said  supersedeas  bond  against  the 
plaintiffs  in  error  and  the  said  sureties  fbr 
the  amount  of  the  judgment  against  the 
plalntifEB  In  error,  togethw  .Wttlk  interest  anft 
costs. 

Judgment  affirmed. 

PEB  CURIAM.  Adopted  in  wbola 


ROGBRfi  et  aL  T.  RALSTON  et  aL 
(No.  6834.) 

(Supreme  Court  of  Oklahoma.   Fdh  18,  1917. 
Rehearing  Denied  May  22,  1917.) 

(Svtlabiu  hy  the  Oovri.) 

PAItTNEBSHIF  •8=>344— ACTION  TO  fiSTABUSH 
PaSTNERSHIF  iN-rEBESr— FiNDlKQ  AWD  CoH- 

ci.t:sion  or  Law. 
R«cord  examined,  and  held:  (1)  That  the 
findings  of  fact  of  the  trial  court  are  not  clearly 
against  the  weight  of  the  evidence;  ^)  that  tbe 
trial  court  did  not  err  In  Um  cMudnsions  at 
law. 

[EM.  Note.— For  other  cases,  see  Partnwsliip, 

Cent.  Dig.  IS  S13-81S.] 

Error  from  District  Court,  Nowata  Cbun- 
ty;  T.  li.  Brown,  Judge. 

Suit  In  equity  by  G.  A.  Rogers  and  O.  O. 
Owens  against  John  Halston,  in  which  tm 
their  motlMi  J.  H.  Flippln,  A.  B.  Crowell,  V. 
M.  Crowell,  J.  F.  Flippln,  and  F.  M.  Reed. 
Jr.,  were  made  parties  defendant.  Judg- 
m^t  for  plaintiff  Rogers,  directing  the  de- 
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fendnnts,  other  than  Ralston,  to  execute  to 
hhn  an  assignment  of  his  Interest,  and  judg- 
ment against  plalntllT  Owens,  and  plaintiffs 
bring  error.  Affirmed. 

Rogeis  ft  Palgbam  and  McOnlre  &  Dever- 
enx,  all  of  Tulsa,  and  W.  D.  Humphrey,  of 
Oklahoma  CSty,  tor  plaintiffs  in  error. 
Adams  ft  Wills*  of  Olaremore,  for  defendants 
In  error. 

KANB,  J.  nils  was  a  snlt  In  equity,  filed 
in  the  dliftrlct  court  of  Nowata  county  by  Q. 
A.  Rogers  and  O.  O.  Owens,  plaintiffs  In  er- 
ror, plaintiffs  below,  against  John  Ralston, 
defoidant  in  error*  defendant  below,  Ow  pur- 
pose of  which  was  to  establish  a  Joint  ad< 
venture,  a  J<tfnt  undertaking,  partnership,  or 
trust  relation  betwem  the  plalwtlffH,  Rogers 
and  OwoiB,  and  the  defendant  John  Ralston, 
In  TdatiGn  to  two  oU  and  gas  mining  leases 
eorering  two  aerate  and  distinct  tracts  of 
land.  After  the  commencenuait  of  the  suit 
the  other  defendants  named  above,  nptm  their 
motion,  were  made  parties  defendant  upon 
tbeir  showing  to  the  effect  that  they  were  the 
owners  assignment  of  the  oil  and  gas  min- 
ing leases  mvolTed  in  the  controrway  be- 
twem  Rogers  and  Owens  and  Ralston.  Up- 
on  trial  to  the  court  there  were  findings  of 
fact  to  the  effect  that  the  plaintiff  O.  O. 
Owcos  never  at  any  time  obtained  any  right, 
title.  Int^vst,  estate,  or  idalm  in  and  to  said 
iril  and  gas  mining  leaaes;  that  the  plaintiff 
G.  A.  Rogers  and  the  defendant  John  Ralston 
entered  into  a  certain  agreement  whereby 
Ralston  became  entitled  to  an  undivided 
three«lxteenths  interest  in  and  to  the  lease 
covering  tme  of  the  tracts  of  land.  Upon 
these  findings  of  fact  the  court  made  con- 
cliMlons  of  law  to  the  effect  that  the  plaintiff 
O.  O.  Owens  take  nothing  by  his  suit,  that 
the  plaintiff  O.  A.  Rogers  is  the  owner  of 
and  entitled  to  an  undivided  three-sixteenths 
Interest  in  and  to  one  of  said  <^1  and  gas  min- 
ing leasee,  and  that  the  defendants  J.  H. 
FUppin,  Allle  B.  Crowell,  F.  M.  Crowell,  J. 
F.  FUppin,  and  V.  If.  Reed,  Jr.,  are  directed 
and  ordered  to  execute  to  said  Rogers  an 
assignment  for  said  Interest  From  this  ac- 
tion of  the  court  Rogers  and  Owens  prose- 
cuted this  proceeding  In  error. 

Counsel  for  plaintiffs  In  error  In  their 
brief  present  their  grounds  for  reversal  under 
three  subheads,  entitled  "Point  One,"  "Point 
Two,"  and  "Point  Three."  As  point  1  and  ptrfnt 
2  relate  exclusively  to  the  sufficiency  of  the 
evidence  to  sustain  the  flndlnga  of  fact  of  the 
trial  court,  all  that  we  deem  It  necessary  to 
say  In  relatltm  to  them  Is  that  we  have  care- 
fully examined  the  voluminous  record  In  the 
case,  and  have  reached  the  conclusion  that 
the  findings  of  fact  of  the  trial  court  are 
not  clearly  against  the  weight  of  the  evi- 
dence. All  of  the  evidence  taken  at  the  trial 
is  presaited  to  this  court  for  review  In  two 
la^  vfriumes,  and  no  useful  purpose  could 
6e  Bu^aerved      attoiqtting  to  set  it  out  in 


this  (pinion  at  any  great  lengOiu  It  is  snfil- 
dent  to  say  of  It  that  at  all  material  points 
it  is  irreconcilably  conflicting,  and.  not  hav- 
ing the  advantage  of  hearing  the  witnesses 
testify  and  noting  th^  dmeanor  upon  the 
stand,  as  the  trial  court  did,  we  are  not  dis- 
posed to  disturb  the  Judgment  rendered  iq>on 
the  ground  that  It  is  <dearl7  against  the 
weight  of  the  evidence. 
Point  3  Is  as  follows: 

"The  trial  court  erred  in  its  application  of 
the  law  to  the  following  finding  (page  471): 
'The  court  further  finds  that  on  or  about  the 
26th  day  of  October,  1913,  the  defendant  John 
Ralston  and  the  plaintiff  O.  A.  Rogers  entered 
into  a  joint  parol  agreement  and  understanding 
whereby  they  were  to  procure  an  oil  and  gas 
mining  lease  upon  the  following  described  real 
estate,  to  wit:  The  east  half  of  the  northeast 
quarter  of  section  10,  townsliip  28  nortii,  range 
14  east,  situated  in  Nowata  county,  state  of 
Oklahoma.  But  the  court  further  finds  that 
the  plaintiff  O.  O.  Owens  was  no  party  to  said 
contract,  uid  never  at  any  time  obtained  any 
right,  title,  intemt,  estate,  or  claim  In  and 
to  said  <^1  and  gas  mining  lease ;  and  the  court 
further  finds  that,  after  the  procurement  of  said 
oil  and  gas  mining  lease  last  above  described, 
the  plaintiff  Q.  A.  Rogers  and  the  defendant 
John  Ralston  entered  into  a  partnership  ar- 
rangement, whereby  said  parties  to  said  lease 
agreed  to  sell  and  dl^Mwe  of  an  undivided  five- 
etehtbs  interest  In  and  to  said  oU  and  gas  min- 
ing lease  for  the  purpose  of  having  the  same 
drUled  for  oil  and  gas.  The  court  further  finds 
that,  after  the  taking  of  said  above-described 
oil  and  gfls  mining  lease  last  above  described, 
the  said  def«ldant  John  Ralst(»  caused  to  be 
erased  from  said  lease  the  name  of  the  said 
plaintiff  O.  A.  Rogers,  and  that  the  erasure  of 
the  name  of  said  plaintiff  G.  A.  Rogers  was  un- 
authorized by  said  plaintiff  O.  A.  Rogers ;  that 
tiiweafter  the  defendant  John  Ralstrai,  In  pur- 
suance of  the  aforesaid  partnership  arrange- 
ment-existing between  him,  the  said  John  Rals- 
ton, and  the  plaintiff  O.  A.  Rogers,  did  sell, 
set  over,  and  assign  unto  the  defendants  the 
whole  of  said  oil  and  gas  mining  lease  last 
above  described,  as  has  been  more  fully  set  out 
herein ;  that  said  defendants  became  Invested 
with  a  fire-cixhths  undivided  Interest  in  and  to 
said  oil  and  gas  mining  lease,  and  that  the 
plaintiff  G.  A.  R<^rs  is,  by  reason  of  the  part- 
nership agreement  existing  between  him  and  the 
defendant  John  Ralston,  relative  to  the  sale  of 
the  fire-eighths  undivided  interest  In  and  to  said 
oil  and  gas  mining  lease,  estopped  from  claim- 
ing more  than  an  undivided  one-half  interest  in 
the  remaining  interests  of  said  oil  and  gas  min- 
ing lease,  to  wit,  an  .undivided  one-half  of  an 
iindivided  three-eighths  interest  in  said  oil  and 
gas  mining  lease.' " 

From  counsel's  argument  of  this  point  in 
their  brief.  It  is  a  little  difficult  to  gather 
the  precise  question  of  law  they  wish  to  pre- 
sent for  review.  If  we  understand  them  coi^ 
rectly,  their  contention  la  that.  Inasmuch  as 
the  court  found  that  Ralston  and  Rogers  en- 
tered Into  a  partnership  agreement  whereby 
they  were  to  procure  the  oil  and  gas  mining 
lease,  in  which  the  court  found  Rogers  had 
an  undivided  one-half  Interest.  It  was  error  to 
hold  that  he  was  estopped,  to  claim  more 
than  an  undivided  one-half  of  an  undivided 
three-eighths  Interest  In  said  oil  and  gas  min- 
ing lease.  This  seems  to  be  the  Interest  that 
Rogers  would  be  entitled  to  according  to  his 
own  version  of  his  contract  with  R^stoni. 
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Hie  arrangement  between  Rogers  and  Bal- 
stoo,  as  detailed  by  Rogers,  was  that  they 
should  procure  the  leasee,  eacii  putting  into 
the  enterprise  an  equal  amount  of  cash.  But 
It  was  also  well  understood  that  It  would  be 
necessary  for  Ralston  and  Rt^rs  to  dispose 
at  flve-eightha  of  the  lease  to  other  parties, 
in  order  to  raise  sufilclent  funds  to  develop 
the  property,  and  that  they  were  to  retain 
only  the  remaining  three-eighths  Interest 
On  this  point  Rogers  testified: 

"Q.  Tou  say  it  was  the  original  a«recnient  be- 
tween you  and  Mr.  Owens  and  Sir.  Ralston 
that  you  were  to  sell  five-eighths  and  retain 
ttiree-eighths?  A.  Yes,  sir.  Q.  Tou  didn't  in- 
tend to  derive  any  profits  from  the  fiTe-eigbths? 
A  No,  sir.  We  wanted  just  enough  money  to 
drill  the  well,  and  the  parties  all  agreed  to 
pay  It" 

TtdB  erldenoe,  no  douM,  famished  the  bas- 
is for  the  court's  finding  that  Rogers  was 
entitled  to  only  an  undivided  cne-half  of  the 
remaining  Oiree-elghtbs  Interest  We  ore  nn- 
able  to  perc^TO  any  error  in  tibis  C(Ku3asion. 

For  the  reason  stated,  tlie  Judgment  at  tlie 
coart  bdow  Is  afilrmed.  All  the  Justicoi  con- 
car. 


NORTH  RIVER  INS.  CO.  OF  NEW  YORK 
T,  O'CONNBR.    (No.  725&) 

(Supreme  Ooort  of  Oklahoma.    July  11,  1916. 
On  Beliearinc,  May  22,  m7.) 

(ByUabut  Iv  the  Court.) 
INSUBANCE  «SS>37S(3),  S90— FiBB  iNSURAncB— 

Knowlbdgx  of  Agent— Ibok  Save  Cuuse 

— BsTOPPsnu 
The  local  agent  of  a  Sre  insurance  company 
having  power  to  accent  a  risk  and  countersign 
and  debver  a  pdicy,  with  full  knowledge  that 
assured  has  no  fireproof  safe,  but  at  the  time  was 
keeping  and  purposed  th^eafter  to  keep  his 
books  and  inventories  in  the  same  building  with 
the  insured  property  at  night,  represented  both 
before  and  after  the  execution  and  delivery  of 
the  policy  that,  if  the  assured  dept  find  con- 
tinued to  sleep  ID  said  building,  it  vrould  be  un- 
necessary to  keep  such  books  and  inventories  in 
a  fireproof  safe  or  at  some  other  place  at  night, 
but  the  fact  that  assured  slept  in  the  building 
was  sufficjent  compliance  with  the  terms  ot  the 
policy.  Relying  upon  such  repreaeutatloDS,  as- 
sured ijaid  the  premium,  accepted  the  policy,  and 
kept  his  books  and  inventories  at  night  in  the 
building  where  he  slept,  and  wag  sleeping  when 
fire  communicated  from  another  building  de- 
stroyed the  property  insured,  together  with  liis 
books  and  inventories.  Held,  that  the  knowledge 
of  the  agent  was  the  knowledge  of  and  binding 
upon  the  principal ;  and,  having  under  such  cir- 
cumstances received  and  retained  the  premium, 
recogniring  the  existence  and  validity  of  the  con- 
tract until  loss  had  occurred  thereunder,  that 
notwithstanding  the  provisions  of  the  policy  re- 
quiring that  such  books  and  inventories  be  kept 
at  night  in  a  fireproof  safe  or  at  some  other  place 
not  exposed  to  fire  which  would  ignite  or  de- 
stroy such  building,  and  in  case  of  loss  be  pro- 
duced for  inspecHoD.  and  that  no  officer  or 
agent  could  waive  any  provisicm  or  condition  of 
the  policy,  the  company  will  not  be  permitted  to 
escape  liability  by  denying  the  integrity  and 
repudiating  tte  sets  of  Its  agent,  but  Is  estopped ' 


to  invoke  in  avoidance  the  very  thing  sncb  agent 
r^resented  to  be  oomplianoa  with  the  contraot. 

[Ed.  Note.— For  other  cases,  see  Insaranee, 
Cent  Dig.  H  96».  OTl.  97379^.  »77-8»7,  1087, 
103a] 

Oonunlssloners'  Opinioa,  Division  No.  3. 
Error  from  District  Court,  Oklah<Mna  Coon- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Pat  O'Cktnner  against  the  North 
River  Insurance  Company  of  New  York. 
Judgment  fbr  plalntlfl,  and  defendant  brings 
error.  Afilrmed. 

Wilson  &  Tomerlin,  of  Oklahoma  City,  for 
plalntifl  in  error.  Soothom,  Caldwell  &  Mc- 
RIU,  of  Oklahoma  GUar,  tm  defendant  In 
error. 

BLEAKMORE).  a  This  action  was  oun- 
menced  in  the  district  court  of  Oklahoma 
county  by  Pat  O'Connor  to  recover  against 
the  North  Biver  Insurance  Company  of  New 
Y<ftk  on  a  standard  form  policy  issued  by  it 
insuring  him  against  loss  or  damage  l>j  fire 
to  a  certain  stock  of  merchandise  In  the 
sum  of  $1,000.  The  parties  appear  and  are 
referred  to  here  as  in  the  trial  court  Plain- 
tiff recovered,  and  defendant  has  appealed. 
Fire  originating  in  another  building  was  com- 
municated to  that  in  which  the  sto<ft  covered 
by  the  policy  was  situated,  causing  loss  of 
more  than  $6,000.  Ttio  policy  contained 
what  are  commonly  known  as  the  "Invenbvy. 
book  warranty,  and  Iron  safe  danaes,"  and 
provides : 

"The  assured  will  keep  sadi  books  and  invea- 
tories,  and  also  the  last  preceding  inventocT, 
securely  locked  in  a  fireproof  safe  at  niglit  and 
at  all  times  when  the  building  mentioned  in 
this  policy,  or  the  portion  thereof  ocxitaining 
the  stock  described  therein,  is  not  actually  open 
for  business;  or,  failing  in  this,  tlie  assured  will 
keep  such  books  and  inveDtoiies  at  night,  and 
at  all  such  times,  in  some  place  not  exposed  to 
fire  which  would  ignite  or  aestroy  the  aforesaid 
building;  and  in  case  of  loss  tlie  assured  specifi- 
cally warrants,  agrees  and  covenants  to  produce 
SQch  hooks  and  inventories  for  the  InqpectiiHi  ot 
said  company. 

"In  the  event  of  failure  (m  the  part  of  the 
assured  to  ke^  and  produce  such  books  and  in- 
ventories for  the  inspection  of  said  ctHOpaiiy, 
this  entire  policy  shall  become  null  and  nAxL, 
and  such  failure  shall  constitute  a  perpetual  bar 
to  any  recovery  thereon.   •   •  • 

"This  policy  is  made  and  accepted,  subject  to 
the  following  stipulations  and  conditions  togeth- 
er with  such  other  agreements  or  omditions  as 
may  be  indorsed  thereon,  or  added  hereto,  and 
no  officer,  shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy,  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indorsed  hereon  or  added  hereto, 
and  as  to  sudi  prorlmoo  and  condition,  no  offi- 
cer, agent  or  representative  shall  have  such 
power  or  be  deemed  to  have  held  or  waived  su<A 
provisions  or  conditions,  unless  such  waiver,  if 
any,  shall  be  writtm  upon  or  attached  hereto, 
nor  shall  any  privileges  or  permission  effecting 
the  insurance  imder  this  policy  exist  or  be  claim- 
ed by  the  insured  unless  so  writtui  or  attaded. 

"This  [wlicy  shall  not  be  valid  until  counter- 
signed by  the  duly  authorized  agent  of  the  com- 
pany at  Geary,  OH.,  this  23d  day  of  Nove«nba>, 
191 2.  H.  O.  Bailey.  Agent." 


^>Fnr  etbsr  oasts  wm  «uB«topte  aad  XBT-NUHBBB  la  all  Xar-muBtared  Dltssts  and  iwMm 
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parent  Out  Oie  poll<^  nea  oa  was 
blank  form,  nUPied  by  tbe  president 
tary  of  tbe  company,  and  filled  In, 
med,  and  delivered  by  Its  agent 
-ed  failed  to  comply  with  tbe  prorl- 
the  "iron  safe  clause,"  and  Us  Im- 
ind  books  were  destr^ed  witli  the 

mercbandise.  It  Is  pleaded  and 
lat  with  epedflc  knowledge  of  tbe 

plalntUt  had  no  fireproof  safe  in 
'  keep  his  boc^  and  inventories, 
not  intend  to  ke^  same  at  some 
.ce  not  exposed  to  fire  wblidi  might 

destroy  the  bnllding  in  whiidi  the 
property  was  located,  bnt,  on  the 
,  purposed  to  keep  sudi  bwAs  and 
.ea  at  night  In  said  building,  where 
Lis  wife  slept,  the  agent  of  defendant 

reprinted  to  plalntlll,  both  beSoK 
Br  the  complete  execution  and  de- 

the  policy,  that  if  be  and  his  wife 
d  contlnned  to  sleep  in  said  ballding, 
d  not  be  required  to  keep  bis  hoo^ 
^ntories  in  a  flr^roof  safe,  or  at  some 
lace  at  night;  that  tbe  t&ct  bis 
'  in  such  bnllding  was  a  sufficient  com- 
wlth  the  terms  ot  the  poUcy;  that 
:  reUeid  upon  each  representations  and 
need  thereby  to  accept  the  policy,  pay 
imlum  therefor,  and  ke^  his  books 
rentoriea  in  such  bnllding  at  night 
be  and  his  wife  oontinned  to  sleep, 
question  presented  for  onr  conaldera- 

whether  the  knowledge  and  repre- 
ons  of  Its  local  agent  who  was  au- 
d  to  Issue  the  policy  are  binding  upon 
fendant. 

Western  Nat  Ins.  Oo.  t.  Mardi,  S4  OkL 
!5  Paa  lOM,  42  li.  XL  A.  (N.  S.)  9ai, 
hundreds  ot  authorities  are  collated, 
[Ion  on  a  policy  cootaioing  the  pro- 

s  entire  policy,  unless  otherwise  provided 
■ecment  indorsed  hereon  or  added  hereto, 
ie  voi<]  if  (be  insured  now  baa  or  sball 
ter  make  or  procure  an;  other  contract  of 
nee,  whetiier  vidid  or  not,  on  property 
d  in  whole  or  in  part  by  this  p(dicy" 

iras  heM: 

len  a  local  agent  of  a  fire  Inaaxance  com- 
who  has  tbe  power  to  accept  a  risk  and 

r  tiie  policy  of  insurance,  at  and  prior  to 
me  of  the  delivery  of  the  policy,  is  advised 
las  fall  knowledge  ot  the  fact  that  other 
uice  upon  the  property  la  in  force,  and 
that  knowledge  accepts  the  premium  and 
■js  the  policy,  such  policy  is  oinding  upon 
ompany,  notwithstanding  tbe  fact  that  It 
ins  a  provi^<m  prohibiting '  the  existence 
Qciirrent  innrance  without  written  ccHoaent 
to  indoned  on  the  policy,  and  notwitbstand- 
t  contains  E  provision  that  none  of  the  com- 
'b  oflicers  or  agents  can  waive  any  of  its 
isions,  ezc^  in  writing  indorsed  on  the 

y." 

id  In  tbe  body  of  the  opinion  it  Is  said : 
'  *  *  If,  ibimion,  this  agent '  have  au- 
ity  to  make  tbe  contract  of  insnrance,  and 
lority  to  indorse  thereon  the  consent  of  the 
pany  to  the  existence  of  other  insurance,  it 
16  to  uB  that  when  he  is  advised  of  this  other 
nnce,  and  has  full  knowledge  thereof,  and 
:tttei  and  divers  the  contract  and  recaves 


the  piemlnm  from  the  Insured,  the  company  Is 
bound  by  his  knowledge,  and  that  it  is  immaterial 
whether  we  call  it  a  waiver  or  an  estoppel,  or 
any  other  name." 

In  Germanln  Plre  Ins.  Oo.  v.  Barrlnger,  43 
Okl.  279,  142  Pac.  1026,  It  la  held : 

"Where  the  local  agent  of  a  fire  insurance 
company,  who  has  power  to  accept  the  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to 
the  time  of  its  delivery  in  renewal  of  another 
policy  ban  knowledge  of  the  fact  that,  intermedi- 
ate toe  time  of  the  issuance  of  the  original  and 
renewal  p<dicy,  the  title  to  the  property  whweon 
tbe  insured  building  was  located  had  changed, 
assuming  that  fact  to  be  material  to  the  risk, 
and  that  the  insured  failed  to  mention  that  fact 
at  the  time  of  the  delivery  of  the  renewal  policy, 
held  that,  after  having  received  the  pmnium 
and  delivered  tbe  policy,  the  same  is  binding  up- 
on tbe  company,  notwithstanding  the  fact  that 
it  contains  a  provision  that  none  of  the  compa- 
ny's officers  or  agents  can  waive  any  of  the  pro- 
vistons,  except  In  writing  Indorsed  on  the  pol- 
icy." 

In  Springfield  Fire  A  Marine  Ins.  Go.  t. 
Hals^  (not  yet  c^dially  r^orted)  163  Paa 
14S,  ttlsheld: 

"When  a  local  agent  of  a  fire  insurance  com- 
pany, who  has  the  power  to  accept  a  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to 
the  time  of  the  delivery  of  the  i>olicy  is  ad- 
vised and  has  full  knowledge  of  the  fact  that  a 
portion  of  tbe  property  insured  is  Incunibered  by 
a  chattel  mortgage,  and  with  that  knowledge 
accepts  the  premium  and  drivers  the  policy, 
such  policy  is  binding  upon  the  company  not* 
withstanding  it  contains  a  provision  that  none 
of  tbe  company's  officers  or  agents  can  waive 
any  of  its  provisions,  except  In  writing  indorsed 
on  the  policy." 

In  Gonley  v.  Northwestern  Plre  ft  Marine 
Ins.  Co.,  34  Okl.  749,  127  Pac.  424,  it  Is  held : 

"In  an  action  brought  on  a  fire  Insnrance 
policy  written  prior  to  statehood  in  the  Indian 
Territory,  it  was  aUeged  in  the  petition  that  the 
defendant  company  knew  that  the  fee-simple 
title  to  the  land  upon  whicb  the  insured  buud- 
ing  was  situated  was  in  the  Choctaw  and  Chick- 
asaw Tribes  of  Indians,  and  not  in  the  plaintifT, 
and  that  defendant  company  for  a  long  time 
prior  thereto  had  been  engaged  in  the  fire  insnr- 
ance bunnesa  in  said  territory,  and  bad  fall 
knowledge  of  the  character  of  land  titles  there- 
in, and  that  thereby  the  condition  of  the  policy 
with  reference  to  sole  and  unconditional  owner- 
ship and  fce-rimple  title  to  the  plaintiff  was 
waived.  Beld,  that  the  petititm  stated  a  good 
cause  of  action,  and  that  lie  court  committed  re- 
versible error  in  sustaining  defendant's  demur- 
rer to  plaintifTs  petition.  IJnder  the  facts  charg- 
ed, the  defendant  ctHnpany  was  esti^HM^  ^khd 
claiming  a  fivfelture  under  tbe  terms  <tf  the 
policy.** 

See,  also,  Bocbester  Qerman  Ins.  Co.  t. 
Bodenbonse,  36  Okl.  378,  128  Pao.  608. 

In  the  iniAant  case  the  insorer  aiwc^iited 
an  agent.  Touching,  impliedly  at  least,  for  bis 
competency  and  truatwOTUdness,  who^  with 
full  knowledge  ot  all  the  facts  whldi  ml^t, 
and  now  are»  Insisted  upon  to  avoid  the  same, 
completed  the  execution  and  delivered  the 
policy  In  suit  to  the  assured,  whoy  relying  up- 
on the  truth  of  the  reinresentatlons  ot  soch 
agent,  was  Induced  ther^>y  to  pay  tbe 
premium,  accept  the  policy,  and  pursue  a 
course  of  conduct  conformable  to  such  repre- 
sentations, believing  himself  Indemnified.  In 
Bodi  drc^ustancea,  where  the  convauy  bas 
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reoelred  and  retelned  fbe  preminm  ncognix- 
Ing  tbe  existence  aild  validity  of  tbe  contract 
antll  loss  has  occurred  tbereunder,  It  will 
not  be  thereafter  pennlttM  to  escape  liability 
b7  denying  the  Integrity,  and  repudiating  tbe 
acts  of  the  agent  The  company  Is  estopped 
to  invoke  in  avoidance  the  v^  thing  its 
agent  represented  to  be  compliance  witii  the 
contract 

In  Kiagara  Fire  Ins.  Go.  v.  Brown,  123  lU. 
866,  U»  N.  S.  166.  It  is  held: 
"A  waiver  by  an  insurance  asent  duly  au- 

tfaorized  to  Issue  and  deliver  policies  and  re- 
ceive premiums  of  the  oonditioDs  of  a  printed 
slip,  attached  to  the  policy  and  signed  by  the 
agnit  alone^  and  providicg  that  the  policy  shall 
be  vol6  tor  failure  to  keep  the  Inventories  and 
books  of  the  assured  in  a  nrepnxtf  ufe,  is  bind- 
ing upon  the  company." 

See,  also.  Carp  v.  Queen  Ins.  Oo^,  116  Mo. 
App.  528,  92  S.  W.  1137. 

It  will  be  aeea  from  the  foregoing  decisions 
that  the  established  rule  in  this  Jurisdiction 
is  that  tbe  knowledge  of  an  agent  of  a  fire 
insurance  company  who  has  power  to  accept 
a  risk  and  countersign  and  dellvw  a  policy 
of  insurance  la  the  knowledge  of  and  binding 
upon  the  company,  and,  notwithstanding  pro- 
visions to  the  contrary  in  the  policy,  may 
waive  ccnnpllance  with  certain  of  its  t^rms  on 
the  part  the  assured,  or  may  estop  the 
company  to  Insist  upon  a  forf^ture  for  fail- 
ure to  comply  therewith.  Snch.  rule  must  oo 
principle  aK>ly  alike  to  all  provisions  of  the 
contract  Inserted  for  the  bcneSt  of  the  com- 
pany including  the  "iron  safe  (daoae." 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PESt  OUBIAM.   Adopted  In  whole. 

On  Behearing. 

HABDY,  X  On  rehearing  it  Is  urged 
that  the  opinion  by  the  commission  has  not 
puMd  uptm  the  real  question  daimed  to  be 
dedslve  of  tbia  case,  viz.  that  the  allied 
agreement  of  the  agent  who  countersigned 
and  delivered  the  policy  was  a  pand  vari- 
ance ot  a  written  contract,  and  that  the  opin- 
ion ifl  in  conflict  with  prior  and  controUing 
decUriiKia  d  this  court  which  have  bem  ovei^ 
lo^ed.  The  dedslons  referred  to  are  in 
cases  where  the  contract  of  insurance  was 
written  prior  to  statehood,  at  which  time 
tb»  Tigbts  of  the  parties  were  determined  by 
the  rule  announced  by  the  Supreme  Court  of 
Uie  iridted  States  in  Northern  Assurance  Oo. 
V.  Grand  View  BuUdlng  Ass'n,  183  U.  a  308, 
22  Sup.  Ct  133,  46  L.  Ed.  213,  which  was 
held  to  be  controlling  or  In  cases  not  in- 
volWng  insurance  contracts.  In  all  of  that 
class  of  declsi<His  aflFectIng  Insurance  con- 
tracts relied  upon  the  (luestim  as  to  wheth- 
er the  court  would  follow  the  same  rule  was 
reserved  with  r^erence  to  contracts  made 
afto:  statehood.  The  opiniw  of  tbe  ctanmis- 
sioo  dlsdoses  that  tills  court  has  declined  to 
fbllow  the  rule  In  cases  involving  contracts 
mad*  after  the  admiasiMi  of  the  state;  Tlie 


preset^;  case  is  not  dlfEbvent  In  prlne^e  fnmi 
those  dted  In  the  oi^lon  wha«  tiie  issuing 
agent,  witii  authority  to  countersign  and 
deliver  tiie  policy,  did  so  ^th  knowledge  of 
an  «cl8tlng  incumbrance  or  of  ooncnnent  In- 
surance or  oi  B.  breach  of  tine  warranty  of 
tittft  Tlie  agent  was  informed  prior  to  and 
at  the  time  the  poUcy  was  d^vered  that  tiie 
insured  possessed  no  Iron  safe,  and  had  been 
in  the  custom  of  sleeping  in  the  rear  of  the 
store  building  wbrae  the  books  wwe  ^ept. 
When  the  agent,  with  knowledge  of  these 
facts,  dellvwed  tbe  policy  and  ace^^ited  the 
premium,  this  ooostitnted  a  waiver  of  this 
oondltion,  and  the  company  Is  preduded  from 
setting  Dp  failure  to  comply  th«ewl1A  as  a 
forfeltare  of  tbe  pirficy.  Sprott  v.  New  Or> 
leans  Ins.  Assn..  63  AA.  215,  IS  S.  W.  799; 
Bush  V.  Mo.  Town  Mut  Ins.  Oo.,  86  Ha  Appb 
155 ;  Rndd  v.  Am.  Guar.  Fund.  Mut.  Fire  Ins. 
Co,  120  Mo.  App.  1,  96  S.  W.  23T;  Phoenix 
Ins.  Oo.  V.  Bondle,  81  Miss.  726.  88  South. 
600;  Mitdiell  v.  Miss.  Home  Ins.  Co.,  73 
fillss.  63,  18  South.  86,  48  Am.  St  Bep.  63S; 
Harvey  v.  Parkersburg  Ins.  Oo.,  ST  W.  Va. 
272,  16  S.  B.  580;  Hanover  Fire  Ins.  Oo.  t. 
Dole,  20  Ind.  App.  333.  60  N.  K.  772;  G«r. 
mania  Ins.  Co.  v.  Ashby,  112  Ky.  803,  65  S. 
W.  611.  99  Am.  St  Bep.  295;  Home  Ins.  Ga 
V.  Gumey,  66  Neb.  306,  76  N.  W.  053  ;  8 
Cooley'fl  BriefiB  on  Ins..  2644 

In  Budd  V.  Amnlcan  Qmiranly  Fund  Mu- 
tual Fire  Insurance  Co.,  120  Mo.  A.-pp.  1,  96 
S.  W.  287,  defendant  claimed  that  the  oral 
assCTt  by  Its  agent  to  plaintifTs  keeping  his 
books  and  Inventories  in  the  storeroom  and 
exposed  to  destruction  by  a  fire  whidi  would 
destroy  the  niMxdiandise  was  given  during 
the  negotiations  for  Insurance  and  ant«lor 
to  the  ddivery  of  the  policy,  and  that  sadi 
oral  agreement  was  siQterseded  by  the  policy 
which  wh^  delivered  became  tbe  sole  evi* 
dence  of  the  contract  It  was  held  that  the 
trial  court  committed  no  error  in  refusing 
to  instruct  a  verdict  for  the  company,  be- 
cause plain  tiff  failed  to  preserve  his  books 
and  inventories  safe  from  fire,  and  instructed 
ttiat,  if  he  communicated  to  the  agoit  the 
facta  regarding  bis  Inability  to  comply  with 
the  iron  safe  clause,  and  the  agent  consented 
to  waive  compliance,  the  failure  of  plaintiff 
to  comply  therewith  was  not  a  defense. 

Biltchell  V.  Mis^ssii^i  Home  Insurance 
Co.,  72  Miss.  68, 18  South.  86,  48  Am.  St  Bep. 
635.  Involved  the  same  question.  The  trial 
court  refused  to  permit  api^llant  to  file  a 
repUcattm  to  a  plea  setting  up  a  failure  to 
comply  with  the  iron  safe  clause.  Her  repli- 
cation alleged,  in  substance,  that  when  the 
oontract  for  insurance  was  made  the  defend- 
ant knew  that  plaintiff  had  no  safe  and  did 
not  intend  to  procure  one,  and  that  plalntilT 
Intended  to  keep  her  books  la  tbe  store  and 
at  her  dwelling  house  Just  as  they  were  kept 
when  the  c<»itract  of  Insurance  was  made. 
The  refusal  of  the  court  to  permit  this  plea 
to  be  filed  was  h^  error,  and  In  so 
the  court  said: 
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"To  aak  us  to  liold  that  an  inanrsnce  com- 

{lany  ahall  ostennbly  contract  for  keeping  an 
DTentorr  and  boobs  of  acooont  In  an  iron  safe, 
or  at  some  secure  place  apart  from  tbe  premises 
on  which  tbe  property  insured  is  k^t,  and  ye^ 
with  full  knowledge  that  the  insured  had  and 
int^ded  to  have  no  safe,  and  wlQi  full  knowledge 
that  soeh  iifventory  and  books  ot  aoconnt  had 
be«n  kept  and  wen  to  be  eontinued  to  be  kept,  at 
tbe  store,  to  recmve  the  insured's  premiums  as 
for  a  vaJid  policy,  the  company  intending  to 
deny  its  validity  If  Iobb  should  occur,  is  to 
ask  US  to  sanction  trickenr  and  fraud.  The  in- 
surer cannot  be  permitted  to  collect  premiums 
with  full  knowledge  of  the  existence  of  facta 
which  might  avoid  the  poUcy,  and  with  full 
knowIe<lge  of  the  insured's  purpose  to  continue, 
in  disregard  of  a  provision  working  a  forf^ture, 
to  conduct  tbe  business  as  theretofore  in  such 
disregard.  We  cannot  legalise  1^  our  sanction 
such  perfidy." 

The  Supreme  Court  of  Nebraska  In  Home 
Fire  Ins.  Co.  v.  Gnroey.  56  Neb.  306,  76  N. 
W.  653,  considered  a  similar  question.  The 
plaintiff  In  that  case  had  told  the  agent  of 
defendant  that  he  bad  no  safe  and  had  no 
idace  to  keep  the  books  other  than  his  store 
and  was  Informed  by  the  agent  that  it  would 
make  no  difference,  and  upon  this  statemrat 
the  plaintiff  paid  and  the  company  received 
the  premium  for  the  policy,  and  it  was  held 
that  the  company  was  bound  thereby.  We 
are  not  without  authority  upon  this  question 
In  this  state.  While  not  Involylng  the  pre- 
dse  facts,  tbe  case  of  Scottish  Union  &  Na- 
tional Ins.  Oo.  v.  Cornett  Bros..  42  Okl.  645, 
1^  Pac.  31t^  supports  the  conclusion  of  tbe 
commission.  In  that  case  it  was  said  that 
the  company  should  be  held  to  have  waived 
the  iron  safe  clause  because  the  agents  who 
Inoed  the  policy  had  knowledge  that  tbe 
Insured  bad  no  Iron  safe,  and  for  that  reason 
k^  the  policy  In  tbeir  own  safe  for  safe- 
keeping for  the  Insured,  but  these  fticts  were 
faeld  not  suffldeut  to  constitute  a  waiver  of 
the  provision  for  keeping  the  books  and  in- 
ventories safe  from  loss  by  keeping  them  In  a 
safe  place  elsewhere.  The  policy  of  the  law 
In  tills  state  is  well  summed  np  In  Liverpool 
&  London  ft  Globe  Ins.  Oo.  v.  CargUl,  44  Okl. 
735,  145  Pac.  1134,  in  the  third  paragraph  of 
Uk  ayllabiu,  as  follows: 

"Any  agreement,  declaration,  or  course  of 
action  aa  the  part  oi  the  insurance  company 
which  leads  a  party  insured  honestly  to  believe 
that,  by  conforming  thereto,  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  con- 
formity on  his  part,  will  estop  the  company 
from  btsiating  upon  the  forfeiture,  although  it 
might  be  claimed  under  the  express  letter  of  the 
contract." 

We  think  tbe  commlssltm  has  reached  the 
correct  result,  and  that  its  opinion  should  be 
approved.  When  the  agent,  with  full  knowl- 
edge of  tbe  facts,  accepted  the  premium  and 
delivered  tbe  policy,  he  was  acting  for  the 
company  with  authority  to  waive  any  provi- 
sion of  the  policy  and  knowledge  imparted 
to  him  was  notice  to  tbe  company,  and  with 
that  notice  and  knowledge  It  accepted  and 
retained  tbe  premium  paid  by  plaintiff,  and 
will  not  now  be  beard  to  urge  a  forfeiture 


of  the  policy  because  of  the  failure  ot  plain- 
tiff to  comply  with  a  proTision  thereof  which 
has  been  waived. 

The  rule  which  defendant  urges  does  not 
apply  upon  tbe  stote  of  facts  here  presented, 
and  tbe  petition  for  rebearlng  Is  therefore 
denied.  All  the  Justices  concur. 


0IT7  OF  TDLSA  et  al.  v.  MeCOBMIOK. 
CNo.  8487.) 

(Supreme  Ooart  ot  Oklahoma.   April  2^  1917.) 

fSj/Uabut  ly  the  Court.) 

1.  MuniCIPAL  COBPOBATtONS  'S=>430~Ptjblio 
iHPBOVEHBir^ABeiiaeiCENT— *  *BlX>OK." 

Hie  cbartar  <tf  the  dty  of  Tulsa  provides 

that  the  board  of  commissioners  shall  have  pow- 
er to  assess  the  whole  cost  of  construction  of  im- 
provements of  streets,  avMiues,  and  area  of 
street  intersectio&s,  etc.,  Bnabist  the  owners  of 
property  abutting  npon  the  street  improved,  who 
are  benefited  thereby,  and  in  apportioning  the 
cost  thereof  requires  that  each  quarter  block 
shall  be  charged  with  Its  due  proportion  of  such 
cost,  which  shall  be  8pporti<»ed  ami»g  tiu  lots 
or  subdivisitMis  of  such  qoartor  blocks  accord- 
ing to  the  benefits  received.  JTeld,  that  same 
should  be  construed  to  mean  that  for  the  pur- 
pose of  taxing  for  Improvements  of  streets,  all 
property  is  subject  to  assesment  which  is  In- 
cluded between  lines  drawn  parallel  with  the 
street  improved  and  back  from  It  one-half  hlodk 
on  each  side  (citing  Words  and  IMrrases, 
"Bkwk"). 

[Ed.  Notev— For  othw  casea,  m*  Hnnlcipal 

Gorporatiras.  Cent  Dig.  1 1040.] 

2.  MCNIOIFAI.  COBPOBATIONfl  «(S>487— 81BBR 
IMFBOVEUKNTS— STECIAL  ASBESSUENT. 

It  is  the  purpose  of  the  law  authorizing  the 
improvement  of  streets  and  avenues  ot  cities 
and  towns  by  special  assessment  to  require  that 
all  property  benefited  thereby  shall  be  taxed  in 
proportion  to  the  benefits  received. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorpwations,  Cent.  Dig.  |  lOtn.l 

3.  CoNaTTTtrnoNAi.  Law  «=>290(2)— Muwici- 

PAI,  OOBPOBATIONS  «=S>407(1)— OBDIHAHOn 

—  Dux  Pbooess  OF  Law  —  Special  Absxss- 

H£NT. 

An  ordinance  levying  assessments  to  pay  for 
the  cost  of  constructing  certain  paving  upon 
the  streets  of  the  cil^  of  Tulsa  which  creates 
arbitrary  differences  in  the  property  to  be  a»- 
aessed  without  regard  to  the  benefits  received 
and  which  permits  certain  property  benefited 
to  wh<^y  escape  ass^ment  violates  section  7, 
art.  2,  Wmu.  Ann.  Const.,  and  Fonrteentb 
Amenoment  to  the  Constitution  of  the  United 
States. 

[Ed.  Note.— For  other  cdses,  see  Constitntion- 
al  Law,  Cent  Dig.  ||  871.  878;  Municipal  Cor- 
pomtions^  Cent.  EKg.  i  HOOO,} 

"EeroT  from  District  Oonrt,  Tulsa  Oounty ; 
Conn  TJnn,  Judges 

Action  by  F.  P.  McOonmck  against  tike 
Olty  of  Tulaa,  J.  H.  Bimmoos,  Mayor,  A.  Ia 
Funk,  and  othm,  members  of  Its  board  of 
cmnmlssioDers.  Judgment  fbr  plalntUf  dlr 
rectlng  tbe*  paasage  of  an  assessment  ordt- 
nance,  and  deftodants  bring  errw.  Affirmed. 

John  B.  Meserve,  City  Atty.,  and  John  R. 
Woodard,  Asst.  City  Atty.,  both  of  Tulsa, 
for  plaintiffs  in  error.  Randolph.  Haver  A 
Kblrk,  of  Tulsa,  for  defendant  in  error. 


^sFor  otber  omh  sm  mdm  topip  and  KBT-NUIIBHR  In  all  Kay-Msatlmod  Olitsis  aa4  Indms 
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HA&DT,  J.  The  dty  of  Tnlsa,  operating 
under  a  charter  form  of  government,  con- 
tracted with  P.  P.  McCormlck  to  construct 
certain  paving  npon  certain  streets  and  ave- 
nues within  the  city,  which  work  has  heen 
performed  according  to  contract  and  accept- 
ed by  the  city.  After  the  completion  and  ac- 
ceptance of  the  work,  McCormlck  requested 
the  board  of  commissioners  to  pass  an  as- 
sessment ordinance  and  to  Issue  to  him  tax 
bills  pursuant  thereto.  In  response  to  this 
request,  the  board  of  commissioners  adopted 
a  resolution  In  which  It  was  recited  that  the 
contract  had  been  completed  and  the  work 
accepted,  and  that  the  apportionment  of  the 
costs  of  the  work  aj^alnst  the  prc^erty  bene- 
fited thereby  as  provided  In  the  ordinance 
proposed  was  Just  and  equitable,  hot  refused 
to  pass  the  ordinance  on  the  ground  that  It 
would  be  In  excess  of  the  power  of  the  city 
to  make  the  assessment  as  provided  therein, 
because  of  the  previous  decisions  of  this 
court  in  M.,  K.  &  T.  Ry.  Co.  v.  Tulsa,  45 
Okl.  382,  145  Pac.  398,  and  Flanagan  v.  City 
of  Tulsa,  155  Pac.  542.  Tliey  offered,  how- 
ever, to  pass  an  ordinance  assessing  the  cost 
of  such  improvements  In  a  manner  different 
from  that  provided  In  the  ordinance,  which 
plaintiff  desired  to  have  passed.  By  dlree- 
tlon  of  the  board  of  commissioners,  the  dty 
attorney  entered  into  an  agreed  statement  of 
facts  upon  which  this  case  was  submitted. 
The  lower  court  found  that  It  was  within  the 
Jurisdiction  of  the  dty  to  enact,  and  direct- 
ed the  pasmge  of  the  ordinance  reqaested  by 
plaintiff. 

[1]  The  question  to  be  determined  Is,  How 
should  the  assessments  for  the  cost  of  the 
Improvements  be  distributed?  The  charter 
authorizes  the  board  of  commissioners  to  as- 
sess tlie  whole  cost  of  the  construction 
against  the  owners  of  the  property  abutting 
ujfOD.  the  streets  involved,  who  are  i^edally 
benefited  thereby,  in  apportioning  the  cost  of 
tihe  Improvements  requires  that  each  quarter 
blodE  shall  be  diarged  with  Its  pn^rtlon  of 
the  cost  of  paving  the  friHit  and  side  streets 
o£  ea<di  blodc,  toeethw  with  tbe  area  of  the 
street  Intersecttons,  etc.,  trhieh  ooHt  lAiall  be 
apportioned  amcmg  the  lots  or  snbdlTlstoDs 
ct  such  quarter  blocks,  accordli^  to  the  beno- 
flts  of  ea<^  lot  or  parcel.  The  city  Insists 
that  in  cmBtenlng  the  diarter  tha  word 
"Uo(^"  mnst  be  conBtmed  to  mean  a  platted 
blocft,  as  found  in  the  recorded  plat  of  any 
particular  addition  or  subdivision  of  the  city, 
as  laid  and  platted  by  the  person  platting 
and  subdividing  the  same,  whether  such  plat- 
ted block,  shall  conform  to  the  ordinary  dty 
block  or  not,  while  plaintiff  contends  ttxat  the 
word  **blo<^"  should  be  given  its  ordinary 
meaning  when  used  to  designate  a  portion  of 
a  dty ;  1.  e.,  one  of  the  smallest  portions  of 
a  dty,  surrounded  by  streets  or  avenues. 
The  charter  contains  no  definition  of  the 
word,  but  In  the  case  of  M.,  K.  &  T.  Ry.  Oo. 
V.  Tulsa,  the  word  was  defined  thus:  "A 


'b\odL*  or  ^square'  ts  a  portion  of  a  city 
bounded  on  all  sides  by  streets  or  avenaes." 
And  this  definition  Is  in  accord  with  that 
generally  given  In  the  authorities.  Wwds 
and  Phrases;  1  Page  &  Jones,  Taxation  by 
Assessment,  1064 ;  Fraser  v,  Ott,  05  Cal.  661, 
30  Pac.  793;  City  Street  Imp.  Co.  v.  Laird. 
138  Cal.  27,  70  Pac.  916:  Bowius  v.  lola,  82 
Kan.  774.  109  Pac.  405.  In  the  case  of  M..  K. 
St  T.  By.  Co.  T.  TuUa,  the  railway  company 
sou^t  to  enjoin  the  collection  of  assessments 
on  certain  lots  within  the  north  half  of 
blocks  15  to  21,  both  Inclusive,  v/hfch  abut- 
ted north  on  Fourth  street,  and  south  on 
Cameton  street,  both  of  which  streets  ran 
east  and  west.  Said  blocks  were  separated  by 
streets  which  Intersected  Fourth  and  Camei^ 
on  streets  at  right  angles;  Cincinnati  avenue 
intersecting  said  streets  between  blodcs  21 
and  22.  The  company's  right  of  way  ran 
east  and  west  over  the  north  half  of  these 
blocks,  and  covered  the  lots  upon  which  the 
assessment  was  sought  to  t)e  levied,  and  also 
Included  Fourth  street,  wMch  had  been  va- 
cated for  right  of  way  purposes.  The  dty 
contended  that  by  the  vacation  of  Fourth 
street  each  of  the  blocks  from  15  to  21,  both 
inclusive,  and  the  corresponding  blot*:  north 
of  said  vacated  street,  became  one  block  for 
assessment  purposes,  and  that  as  the  com- 
pany's lots  were  within  the  south  half  of  the 
block  thus  formed,  they  were  liable  to  the 
special  assessment  to  pay  the  costs  of  paving 
Cameron  street  This  contention  was  de- 
nied, and  In  the  opinion  It  was  said: 

"In  other  words,  the  charter  means  that  tot 
the  purpose  of  taxing  for  improving  Camen» 
street,  the  taxing  district  shail  include  ail  tbe 
property  between  lines  drawn  parallel  with  that 
street  and  back  from  It  one-half  blodi  on  each 
side." 

An  additional  reason  for  the  conclusion  of 
the  court  In  that  case  was  stated  thus: 

"Blocks  15  to  21,  both  inclusive,  appear  upon 
the  ofiicial  plat  as  blocks,  and  as  blocks  tkej 
^ould  have  been  c<m8ida«d  by  the  taxing  pow- 
er of  the  city  in  fixing  the  taxing  district.  In 
other  words,  in  so  doing,  the  olBcial  plat  of  the 
city  should  have  governed,  and  the  north  line 
of  tlie  taxing  district  drawn  bo  as  to  divide 
blocks  fcom  15  to  21,  both  inekisiTe,  eqaally 
north  and  wutb." 

It  appeared  In  that  case  that  the  original 
I^t  showed  blocks  16  to  21  to  have  been  des- 
ignated thereon  as  separate  Uocks,  and  that 
Fourth  street  along  the  north  line  of  said 
bloc^  had  been  vacated;  but  it  was  held 
that  this  did  not  change  the  sttnatlon,  nor 
authorize  the  -property  to  be  assessed  In  a 
manner  different  Crom  that  whidi  wonld 
have  been  permitted,  had  Fourth  street  noc 
been  vacated.  In  Flanagan  Tulsa,  tbe 
plaintiff  owned  lot  8  in  block  B  ot  Ute  Hodge 
addition.  Blodc  6  of  said  addition  lay  Im- 
mediately south  of  block  8.  These  blocks 
were  platted,  and  were  of  the  same  sixe  as 
ordinary  blocks  of  the  dty.  BIo<^  3  was 
bounded  on  the  north  by  lOBSt  First  street, 
on  the  east  by  Madison  avenue,  on  the  souQk 
by  block  6,  .and  oa  the  west  by  r^tnainy  are- 


Digitized  by  Google 


OkL) 


OITT  OF  TUI^A  T.  ICoCOBMICK 


987 


nue.  Block  0  web  bounded  on  the  nortti  by 
block  3,  on  the  east  by  Madison  arenue,  on 
the  south  by  Third  street,  and  on  the  west 
by  LausInK  avenue.  East  Second  street  ran 
from  some  point  east  of  these  two  blocks 
west  to  the  center  thereof.  In  the  fall  of 
1911  the  dty  undertook  to  pare  said  First 
street  from  Madison  avenue  to  Lansing  ave- 
nue, and  for  that  purpose  created  Improve- 
ment district  No.  58-A.  At  that  time  East 
Second  street  had  not  been  opened  or  extend- 
ed between  Mocks  3  and  6,  and  the  city  In  de- 
termining the  assessable  territory  to  [»ty  for 
the  paving  of  said  First  street  treated  and 
considered  blocks  3  and  6  as  one  block,  and 
attempted  to  assess  a  portion  of  the  costs 
against  lot  8,  which  was  In  the  southwest 
comer  of  block  8.  The  court  h^d  that  this 
could  not  be  doii&  It  was  stated  In  the 
opinion: 

"We  tbra«fore'  conclude  that  the  defendant 
cit^,  in  determining  the  assessable  territory  of 
said  improvement  district,  did  not  have  the 
power  to  treat  blocks  S  and  6  as  one  block,  but 
that  it  was  its  plain  duty  to  be  governed  by  tiie 
platted  blocks,  and  that,  even  though  East  Sec- 
ond street  was  sot  extended  between  blocks  3 
and  6,  it  should  have  treated  It  as  cfmatmctively 
extended  for  the  purpose  of  determining  tbe  as- 
sessable territory  in  said  improvemeat  district 
Lot  8  ia.not  within  the  assessable  territory,  and 
is  therefore  not  liable  for  any  portion  of  the 
cost  of  improving  East  First  streeL" 

The  ctmcIugloD  In  each  of  those  cases  is 
undoubtedly  correct  npcm  the  focts  presented, 
but  the  city  now  contoids  that  because  of 
tbe  exiocsslbns  used  therein,  where  It  was 
said  that  the  l^ock  should  be  considered  as 
the  platted  block.  It  follows  that  whether  the 
flatted  block  conformed  to  the  block,  as  that 
term  Is  ordinarily  understood,  the  autborlty 
of  the  dty  Is  limited  and  contiolled  by  the 
platted  Uock.  This  does  not  necessarily  fol- 
low. It  was  not  tlie  Intention  of  the  dty  In 
adopting  its  charter  provision  to  ho  declare, 
nor  would  such  a  oonstraction  thereof  bring 
About  a  result  that  would  be  equitable  and 
Just.  The  general  thought  running  tbrou^ 
all  laws  autborlziiv  tbe  Iminoveiiient  of 
streets  and  avenues  by  E^edal  assessm^ts 
therefor  is  that  all  pr<^erty  benefited  by 
the  improvmenta  shall  be  taxed  to  pay 
therefor,  and  this  principle  applies  with  spe- 
cial force  where  tbe  territory  contiguous  to 
the  public  way  improve^  ^  divided  into 
squares  by  streets  and  avenues.  Engelhard 
-«t  al.  V.  Kentudiy  &  Ind.  Const  Ck>.,  162  Ky. 
774,  173  S.  W.  131. 

[2,  S]  It  is  admitted  tbat  the  assessments 
provided  by  ordinance  which  the  dty  refused 
to  enact  showed  due  regard  to  and  is  govern- 
ed by  the  benefits  conferred  by  the  impirove- 
ments  constructed  on  the  property  assess^, 
while  under  the  ordinance  the  board  ottered 
to  pass  the  assessments  In  some  instances 
exceed  the  value  of  the  property  assessed, 
while  In  other  cases  property  clearly  benefit- 
ed and  clearly  within  the  natural  block  es- 
capes assessmeat  entirely,  and  In  some  la- 


stances  the  rule  is  wholly  incapable  of  ai^- 
cation,  as  may  be  Illustrated  where  the 
paved  street  has  been  projected  through  a 
platted  block,  leaving  parts  of  the  bloi^  on 
each  side  of  the  street  Another  result  which 
would  follow  the  passage  of  the  latter  ordi- 
nance is  that  some  property  whidi  would  be 
benefited  by  paving  the  streets  aurroundlug 
the  block  of  which  it  forms  a  part  would  not 
be  subject  to  assesHment  for  any  part  of  sudi 
paving.  This  situation  may  be  fairly  U- 
lustratied  by  the  four  dty  blocks  lying  be- 
tween Sixteenth  aud  Eighteenth  streets,  run- 
ning east  and  west,  and  between  Main  street 
and  Boston  av«iue,  running  north  and  south. 
Seventeenth  street  runs  east  and  west,  and 
divides  the  blocks  north  and  south,  while 
Baltimore  avenue  runs  north  and  south,  and 
divides  the  blocks  east  and  west ;  the  south 
half  of  that  blodc  lying  betwew  Sixteaith 
and  Seventeenth  streets,  and  betwem  Main 
street  and  Baltimore  avenue  Is  designated  as 
block  1  of  the  Harbour  additl<m,  while  tbe 
north  half  Is  designated  as  blocks  2  and  6  of 
the  Stansbury  addition.  The  rule  contended 
for  by  tbe  dty  would  result  In  an  assess- 
ment for  paving  on  Seventeentb  street  ex- 
tending north  from  that  street  150  feet  to  a 
line  drawn  east  andxwest  throagh  tbe  mid- 
dle of  block  1  of  Harbour  addition,  ther^y 
exdndlng  from  taxation  for  such  paving  the 
north  balf  of  said  lHock.  1  <rf  Harbour  ad- 
dition, altbou^  said  territory  Is  la  tect  em- 
braced witmn  the  south  halfl  ot  said  dty 
block.  Tbe  same  result  would  be  readied  in 
the  north  half  of  the  block.  A  like  dtuatlon 
would  also  arise  in  all  fbur  of  the  blodcs 
embraced  within  the  territory  m«Jtloned. 
The  pn^rty  subject  to  assessm«tt  for  pav- 
ing <m  Boosevelt  avoiue  und»  the  theory  of 
the  dty  would  extend  south  of  that  street 
approximately  150  feet,  while  <m  ttie  north  It 
would  ectend  to  a  distance  of  about  30  feet. 
The  north  boundary  of  the  property  assessed 
for  paving  on  Thirteenth  street  eactends  In 
some  places  a  distance  of  116  feet  from  Thir- 
teenth street,  and  dn^  inunedlately  to  ap- 
proximately 38  feet,  and  then  Immediatdy 
rises  again  to  about  115  feet,  without  any 
consideration  at  difference  in  the  benefits 
conferred,  and  the  south  boundary  of  the 
property  assessed  for  improvements  on  Thir- 
teenth street  is  even  more  variable  because 
of  the  same  arbitrary  rule.  A  construction 
of  the  dty  charter  which  would  require  the 
enactment  of  an  ordinance  asBesslng  benefits 
upon  this  rule  would  be  cwitrary  to  section  7, 
art.  2,  Wma  Ann.  Const.,  and  the  Fourteentb 
Amendment  to  the  Constitution  of  the  Unit- 
ed States. 

In  Gast  Realty  &  Inv.  Co.  et  aL  v.  Sdind- 
der  Granite  Co.,  240  U.  S.  55,  36  Sup.  Ct  254, 
CO  L.  Ed.  523,  the  Supreme  Court  of  the 
United  States  reversed  a  judgment  of  the 
Supreme  Court  of  Missouri  which  had  afiSrm- 
ed  a  Judgm«it  of  the  dnndt  court  for  the 
dty  of  St  Louis,  holding  voUd  an  asaesammt 
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ordinance  of  tbe  dty  of  St  Lonis,  which 
created  a  taxing  dletrlet  under  the  dty  diar- 
ter  wbereby  Uiree-fourtlis  of  the  coeta  of 
paving  a  street  was  assessed  according  to 
area,  and  established  a  boundary  line  that 
after  running  for  some  distance  on  a  line  not 
100  feet  back  from  the  street,  Jumped  to 
nearly  500  feet,  where  it  encountered  an  un- 
divided tract,  and  Uiat  on  the  opposite  side 
of  the  street  was  150  feet  and  240  feet  away ; 
and  It  was  held  that  tliis  ordinance  violated 
the  Fourteenth  Amendment  to  the  United 
States  Oonstltution,  because  such  differences 
were  not  based  upon  any  consideration  of 
differences  In  benefits  oonfferred,  but  were 
established  medianlcally  in  obedience  to  the 
criteria  that  tlie  charter  dttected  to  be  ap- 
plied. The  ordinance  was  referred  to  as  a 
fimrago  of  Irrattonal  Irregularities  fiinn^- 
ont  In  tbe  ordinance  whldi  the  board  of 
pommlealwiera  offered  to  pasa,  the  property 
to  be  assessed  is  mechanically  detemdnedl, 
without  any  oonslderatton  of  dtfferoice  In 
the  amount  ct  ben^ts  confftned,  and  re- 
sults in  many  eases  in  nnjust  and  froressive 
asaeasmentib  and  pramlts  in  others  the  ea- 
cape  ot  property  braieflted  from  any  taxatlm 
whatever.  The  diart^  should  be  construed 
to  prevoit  this  reanlt,  and  tUa  may  be  done, 
and  a  Just  and  equitable  result  arrived  at, 
and  the  assessment  to  pay  for  such  paving 
distributed  over  all  the  property  benefited 
thereby,  if  the  word  "block"  should  be  gtven 
its  ordinary  meaning  as  hereinbefore  defined, 
and  b^d  to  mean  a  portion  ct  the  dty  bound- 
ed m  all  sides  by  streets  or  avmuea,  nnleas 
under  drcumstances  similar  to  those  men- 
tioned in  the  Missouri,  Kansas  &  Teataa  Ball- 
way  Company  and  Flanagan  Cases,  where 
injustice  would  result,  jmd  authority  for  ap- 
plying a  different  rule  in  such  drcumstances 
is  found  in  the  proviso  to  sectl(m  6,  art  9, 
et  the  Tulsa  Ghartw,  whldL  anth(fflzea  Hie 
board,  in  particular  cases,  where  the  rule  we 
have  annonnoed  would  be  unjust,  to  assess 
and  aivortton  said  cost  In  audi  proportion  as 
to  it  may  aeem  Just  and  eanltabK  having  in 
view  the  boieflts  received  1^  the  owner  ot 
•  audi  prt^rty. 

The  Judgmmt  la  affirmed.  AU  the  Juaticea 
ooDCur. 


FILES     DISTRICT  JUDGE  et  aL 

(No.  A-2918.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  24,  1917.) 

ProblMtl(Hi  Bert  Fllea  against  the  Dis- 
trict Judge  and  District  Court  of  Garfield 
County.  Demurrer,  to  petition  sustained,  and 
writ  denied.  See,  also,  182  Pac  1186. 

G.  W.  Buckner,  of  Enid,  for  petitioner. 
B.  McMillan,  Asst  Atty.  O&i.,  for  respond- 
ent 

PER  CURIAM.  Pelltlon  fbr  writ  of  wo- 
UUtlMi  against  the  district  Judge  and  dia- 


trict  court  of  Garfield  county,  prohlUting 
further  proceedings  In  two  criminal  cases, 
wherein  petitioner  was  convicted,  on  the 
ground  tbat  by  reason  of  former  Jeopardy 
said  court  had  lost  Jurtsdictloa 

Demurrer  to  petition.  Interposed  by  conn- 
Bel  for  the  atate,  sustained,  and  writ  dented. 

Bz  parte  BBAL. 
Ex  parte  I  VERS. 

(Nos.  A-289e,  A-2902.) 

(Criminal  Court  of  Appeals  of  Oklahmna. 
April  16.  19170 

Habeas  corpus  by  A.  L.  Beal  and  by  Sam 
Ivers  against  W.  B.  Nichols,  Chief  of  Po- 
lice  <tf  Oklahoma  City.  Writs  allowed,  and 
petltionera  discharged. 

Albert  8.  GiUea  and  J.  D.  Ohaataln,  both 
of  Oklahoma  dty,  for  petitioners.  B.  D. 
Shear,  Mnnldpal  ConnscOor,  and  Frank  Wat- 
son, both  of  Oklahoma  City,  fxx  zemond- 

ents. 

PER  OUBIAM.  Upon  petitl<m8  allc«Iiis 
that  they  were  tU^ally  restrained  of  tbeir 
liberty,  writs  of  habeas  Mnpua  issned.  di- 
rected to  W.  B.  Nldiols,  dilef  of  police  of 
Oklahoma  0117,  and  In  obedience  to  the  aama 
tbe  petltion«a  were  brought  before  the  court 
and  rrtoniA  made  to  the  wrlta. 

Up<m  the  hearing,  for  the  reasons  stated 
in  the  c^lnions  In  Ex  parte  Johnson.  12  <^1. 
Cr.  — i  161  Pac.  1097,  and  Ex  parte  Mon- 
roe. 12  OkL  Or.  — ,  162  Pac.  238,  the  write 
were  allowed,  and  the  petitioners  dlaGtaargeS. 


Ex  parte  DIX.    (No.  A-2693.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  16.  ISn.) 

Petition  for  bail  by  Mrs.  J.  W.  Diz,  held 
on  preliminary  ezamlnatton  to  appear  on  a 
complaint  charging  her  with  murder.  Peti^ 
tloner  admitted  to  bell,  fired  at  915.000. 

Pruiett  ft  Sni(^,.  of  Oklahoma  City,  for 
petitioner.  R.  McMillan,  Asst  AttT-  Geo., 
S.  T.  Roberson,  Co.  Atty.,  and  B.  F.  Maley, 
Asst  Go.  Atty.,  both  of  El  Renov  for  rfr- 
sixmdent 

PER  CURIAM.  The  petitioner,  Mre.  J.  W.' 
Dlx,  on  a  preliminary  examination  held  to 
appear  to  tbe  district  court  of  Canadian 
county  on  a  complaint  charging  that  In  said 
count^  on  the  27th  day  of  February,  1916, 
she  did  kill  and  murder  one  Henry  Baus- 
tert  by  shooting  him  with  a  pistol,  applied 
to  this  court  for  a  writ  of  habeas  corpus  for 
the  purpose  of  discharge  on  ball,  upon  the 
ground  that  she  is  not  guilty,  and  upon  tbe 
ground  that  the  proof  was  not  evident  nor 
the  presumption  great,  and  does  not  even 
raise  a  presumption  ot  guilt;  that  lier  ap- 
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^cation  to  the  ^strict  conrt  of  Canadian 
county  was  denied. 

After  a  careful  examination  of  tbe  evi- 
dence offered,  we  are  of  <^nlon  that  tbe  pe- 
tltloDer  Bliould  be  let  to  ball,  and  that  her 
ball  sfaonld  be  fixed  at  the  sam  of  $15,000. 
It  Is  therefore  ordered  that  tbe  petitioner, 
Mrs.  J.  W.  Dlx,  be  and  she  la  hereby  ad- 
mitted to  ball  npon  the  charge  of  murder 
now  pending  against  her  In  the  district 
court  of  Canadian  county,  and  that  her  ball 
to  hereby  fixed  at  the  snm  of  $16,000,  and 
that  she  be  released  from  cnrtody  upon  giv- 
ing bond  in  said  sum,  conditioned  as  re- 
quired by  law. 


WARD  T.  STATE.    (No.  A-2656.) 

<C)rlmSiial  Court  of  Appeals  of  Oklahoma. 
March  10, 1917.) 

AK)eal  from  County  Court,  Pottawatomie 
County :  Hal  Johnson,  Jndge. 

QeorgB  Ward  was  convicted  of  violating 
the  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

O.  A.  Outoelt,  of  Tecumseh,  for  plaintiff  la 
error.  R.  McMillan,  Asst.  Atty.  Qen.,  for 
the  State. 

FEB  CUBIAM.  The  plaintiff  In  error, 
Oewge  Ward,  was  convicted  at  the  Decem- 
ber, ltH5,  term  of  the  county  court  of  Pot- 
tawatomie county,  on  a  charge  of  having  the 
unlawfnl  possession  of  intoxicating  liquor 
with  intent  to  sell  the  same,  and  his  punlsh- 
m^t  fixed  at  a  fine  of  $50  and  Imprisonment 
in  tbe  county  Jail  of  Pottawatomie  county 
for  a  period  of  ISO  days. 

An  examination  of  the  record  discloses  no 
error  prejudicial  to  the  substantial  rights  of 
the  i^alntiff  in  error.  The  judgment  of  the 
trial  court  is  therefore  affirmed. 


HUIiSD  T.  STATE).   (No.  A-2708.) 

(Orbnlnal  Court  of  Appeals  of  Oklahoma. 

March  27,  1917.) 

Ai^al  from  County  Court,  Canadian 
County ;  R.  B.  Forrest,  Judge. 

James  Hulae  was  convicted  of  violating 
the  prohibitory  law,  and  aroeals.  Affirmed. 

J.  N.  Boberson,  of  BU  Boio,  for  plaintiff 
la  error.  R.  McUlllan,  Asst.  Atty.  Oen.,  for 
the  Stat& 

PBR  CURIAM.  Hie  idaintiS  In  error  was 
convicted  upm  a  cba^  of  having  sold  whis- 
ky to  <me  Tom  Whiteahirt,  and  his  ptmlah- 
mfint  fixed  at  three  months'  Imprtaonmott  In 
the  county  jail  and  a  fine  of  $400.  From  the 
judgment  rendered  In  pursuance  of  the  ver- 
dict he  apiiealed,  by  filing  In  this  conrt  on 


April  8,  1916,,  a  petition  In  error  wltii  caae- 
Inade. 

No  brief  has  been  filed,  and  on  the  call  of 
the  case  for  final  submission  the  Attorney 
General  moved  that  the  judgment  be  affirmed 
for  failure  to  prosecute  the  appeal.  An  ex- 
aminatl<m  of  the  record  discloses  that  the 
evidence  is  ample  to  support  the  verdict,  and, 
no  error  appearing  that  could  affect  the 
merits  of  the  case,  the  Judgmmt  Is  afitoned. 


TUx  parte  HATES.  (No.  A-26S9.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  24,  1917.) 

Buford  Hayes  applied  for  a  writ  of  ha- 
beas corpus.  Demurrer  to  petition  sostaln- 
ed,  and  wrU  dented. 

PEB  CUBIAM.  Danturer  to  petition  «»- 
tallied,  and  writ  denied. 


Ex  parte  COX.  (No.  A-26S4.) 

(CMmlnal  Court  of  Appeals  of  Oklahoma. 
April  24,  1S17.) 

Application  by  W.  G.  Cox  iot  a  writ  of  ha- 
beas  corpos  to  be  let  to  ball.  Writ  doded, 
and  ball  refosed. 

Eennamer  &  Coakley,  of  Madlll,  for  peti- 
tioner. B.  McMillan,  Asst.  Atty.  Gen.,  and 
George  L.  Sneed,  Co.  Atty.,  of  Madlll,  for 
respondent. 

P£B  CUBIAM.  nils  was  an  aroUca^on 
to  this  court  for  a  writ  of  habeas  coipaa  toir 
the  purpose  of  discbarge  on  ball. 

It  appears  from  the  petition  that  upon  a 
prellminery  examination  beflere  Isaac  O. 
Lewis,  justice  of  the  peace,  of  Madlll,  the 
petitioner,  W.  G.  Cox,  was  held  to  the  dis- 
trict court  of  Marshall  county  to  answer  up- 
on a  charge  that  he  did  kill  and  murder 
Marion  Cox,  his  aoa;  ttmt  he  made  applir 
cation  for  ball  before  Jesse  M.  Hatchett, 
Judge  of  the  district  court  of  Marshall  coun- 
ty, at  diambers,  and  the  said  Judge  refused 
to  allow  boll.  It  Is  further  averred  that  pe- 
titioner is  not  gnllty  of  said  charge  At- 
tached to  said  petition  Is  tbe  deposition  of 
the  petitioner,  wherein  he  states  that  in  a 
gun  &gbt  with  another  son,  Oliver  Cox,  the 
said  011v»  Cox  fired  the  fatal  shot. 

Without  entering  Into  a  discussion  of  the 
evidence,  we  deem  It  sufficient  to  say  that 
upon  a  carefnl  consideration  of  the  same, 
we  are  of  opinion  Qiat  petitioner  Is  not  enti- 
tled' to  be  admitted  to  ball  as  a  matter  of  le- 
gal right 

It  Is  therefore  onutfdered  and  adjured 
that  the  wilt  be  doiled,  and  ball  lefoaed. 
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Bx  parte  DANIELS  et  al.    (No.  A-2531jr 

(Orlmliial  Court  of  Appeals  of  Oklahoma. 
March  10,  1917.) 

Habeas  corpus  by  Eb.  Daniels,  Hend«^n 
Leopard,  and  James  Blue  against  M.  O.  BId- 
lon,  Sheriff  of  Oklahoma  County.  Writ  dis- 
charged and  pettUoners  remanded  to  cnatody 
of  reapcmdent. 

Giddings  &  Ullard,  of  Oklahoma  City,  and 
ThoB.  Wallace,  of  Sapnlpa,  for  petitl<Miers. 
R.  HcUUlan.  Asat  Attar.  Gen.,  for  tbe  Stat& 

PER  CURIAM.  This  is  an  application  for 
writ  of  habeas  corpus  to  prevent  M.  C.  Bin- 
ion,  sheriff  of  Oklahoma  county,  from  trans- 
ferring and  dellrering  Eb.  Daniels,  Hender- 
son Leopard,  and  James  Blue  to  the  sheriff 
of  Garvin  county,  Okl. ;  It  appearing  from 
t3ie  answ^  filed  by  respondent  that  the  petl- 
tioners  are  held  in  custody  by  vlrtne  of  «n 
order  of  the  county  judge  of  Garvin  coun- 
ty, committing  said  petitioners  to  the  cus- 
tody of  tbe  sheriff  of  Oklahoma  county,  and 
that  they  are  now  held  subject  to  the  order 
of  Bald  court  to  answer  a  complaint  wlieretn 
said  petitionera  are  Jointly  diarged  with  tbe 
crime  of  conjoint  robbery. 

The  writ  is  discharged,  and  the  petitioners 
are  remanded  to  the  custody  of  tbe  reqiond- 
eut 


Bz  iKUrte  FOSTER.   (No.  A-27980 

(Otiminal  Court  of  Appeals  of  Oklahoma. 
AprU  16,  1917. 

Ai^Ucation  by  O.  F.  Foster  for  writ  of  ha- 
beas corpus.  Writ  Issued,  directed  to  sheriff 
of  Texas  county,  Okl.,  returnable  to  the  dis- 
trict court  of  that  county. 

E.  L.  ITulton,  of  Oklahoma  Otty,  for  peti- 
tioner. 

'PER  GtTRTAM.  Application  of  O.  F.  Fos- 
ter for  writ  of  habeas  corpus  presented  to 
this  court,  Writ  Issued,  directed  to  the  sber^ 
iff  of  Texas  coonty,  OkL,  and  made  return- 
able to  the  district  court  of  T«lzafl  county,  at 
9  o'clock  a.  m.,  August  25, 1916. 


FRBBLT  T.  STATE.   (No.  A-2S68.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
March  10,  1917.) 

Appeal  from  County  Court,  Comanche 
County ;  R.  J.  Ray,  Judge. 

WllUam  Freely  was  convicted  of  violating 
the  prohibitory  law,  and  be  appeals.  Af- 
firmed. 

Jobn  A.  Iioiertz,  of  Lavton,  for  plaintifr 
in  error.  R,  McMillan,  Asst  Atty.  Gen.,  for 

the  State. 


PER  GURIAM.  The  plaintiff  In  &not, 
William  Freely,  was  convicted  at  tbe  Joly, 
1915,  term  of  the  county  court  of  (Comanche 
count?,  on  a  charge  of  having  tbe  unlawful 
possession  of  Intoxicating  liquor  with  intent 
to  sell  same.  His  punishment  was  fixed  at  a 
fine  of  $60  and  Imprisonment  In  the  county 
jail  for  a  period  of  30  days. 

An  lamination  of  the  record  dlsdoees  no 
error  prejudicial  to  the  substantial  rl^ts  of 
the  plaintiff  in  error.  Tbe  judgment  of  the 
trial  court  is  therefore  affirmed. 

Mandate  ordered  forthwith. 


JOHNS  et  al  V.  LINN,  District  Jodg& 
(No.  A-269&) 

(Criminal  Court  of  Appeals  of  Oklflboma. 

AprU  18,  1917.) 

Petition  of  John  T.  Johns  and  others  for 
writ  of  mandamus  against  Conn  Linn,  Dis- 
trict Judge.   Case  dismissed  by  consent. 

A.  F.  MosG^  Ed.  Grossland,  and  Pat  Mal- 
loy,  all  of  Tulsa,  for  petitioners.  Tbe  Attw 
ney  Ooieral  and  R.  McMillan.  Aaat  Attgr. 
G^.,  for  respondent 

PER  CURIAM.  This  was  a  proceeding  In 
mandamus  on  b^alf  of  John  T.  Johns.  B. 
H.  McLauEM^.  Ben  Green,  C  H.  Overton,  R 
J.  Allison,  and  D.  W.  Moore,  the  defendants 
named  In  certain  indictments  returned  and 
presented  in  the  district  court  of  Tulsa  coun- 
ty, to  require  the  respcmd^t.  Conn  Linn, 
judge  of  said  district  court,  to  certify  his 
dlsqualificatiai  to  pre^de  as  audi  judge  at 
the  trials  of  said  cases,  cm  tbe  ground  of  the 
bias  and  prejudice  of  said  judge  against  the 
petitioners.  Tbe  reeitondait  filed  an  answ^ 
to  tbe  petition,  denying  that  be  entertained 
any  blaa  or  prejudice  against  said  petltloD- 
ers.  The  case  was  heard  and  submitted  upon 
the  pleadings  and  tbe  evldenoe  addnced.  It 
now  appears  that  the  cases  in  Question  were 
aastpied  to  wother  judctti  uad  by  agreement 
of  tbe  parties  this  case  la  to  be  dlamlMPd 

The  case  is  dismissed. 


SPRADLIN  T.  STATE.    (No.  A-239a} 
(Criminal  Court  of  Appeals  of  Oklahomi. 
May  15,  1917.) 

(SyUabiu  by  the  Oourt) 
i.  CaiKiNAL  Law  «»llS6(4^AppEAir-Dii- 

OBETION  OF  TSLklt  COtnCT— PBUUDICS  OF  JU- 

Boa 

Where,  In  a  motion  for  new  trial  on  tbe 
ground  that  one  of  the  jurors  who  sat  in  the 
case  was  prejudiced  againat  the  defendant  aod 
evidence  is  introduced  both  in  support  of  and 
in  <Hppontion  thereto,  a  questim  oc  fact  is  pre- 
Benteu  to  be  detennined  by  tbe  trial  court  la 
the  absence  of  a  showiug  of  abuse  of  diacretloa 
in  this  matter  the  judge  s  determination  of  this 
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qneation  of  fact  will  not  1>e  diBtart>ed  hy  the 
eoort  on  api>eal. 

[Ed.  Note.— For  other  caaes,  aee  Criminal 
Iaw,  Cent  IHg.  {  3070.] 

2.  Chimin Law  «S91166(4)  r-  Appeal  — 
Grantiko  New  TkuIi  —  Abuse  or  Tbiai. 
Cottbt'b  Dibcbktion. 
Where  the  evidence  In  support  of  a  motion 
tur  a  new  trial,  on  account  of  the  prejudice  of 
a  jurw  within  the  definition  of  actual  biaa,  is 
dmr  and  convincing,  and  the  rebuttal  evidence 
is  doubtful  and  evasive,  the  refusal  of  the  trial 
court  to  grant  a  new  trial  under  such  circum- 
stances amounts  to  an  abuse      discretion  sach 
as  will  authorize  this  court  to  reverse  the  judi:* 
ment  vt  conviction. 

[Ed.  Note.— Fw  otb«  casea,  see  (Mminal 
Law,  Gent  Dig.  S  3070.] 

Appeal  from  District  Court,  Bryan  Coua- 
ty;  Jesse  Hatcdiett,  Judge. 

J.  El.  Spradlin  was  convicted  embezzle- 
ment, and  be  appeals.  Reversed. 

W.  B.  Utterback  and  V.  B.  Hayes,  both  of 
Darant,  for  plaintiff  in  error.  S.  P.  Pree- 
Ung;  Atty.  Gen.,  and  B.  McMillan,  Asst.  Atty. 
GoL,  jEor  the  States 

MATSON,  J.  Among  other  assignments  of 
error  it  Is  alleged  that  the  court  erred  la 
overruling  the  appellant's  motion  for  a  new 
trial.  This  motion  was  based  upon  several 
grounds,  some  of  which  we  de^n  it  unnccea- 
sary  to  discuss.  Among  others  was  the 
grornnd  that  one  of  the  Jurors,  to  wit,  Frank 
Lewis,  who  sat  in  the  case  and  acted  as  fore- 
man of  the  jury,  had,  in«vlous  to  his  selec- 
tion as  a  juror,  expressed  In  effect  an  opin- 
ion that  the  defoidant  was  guilty  of  the  of- 
f^e  charged  against  him,  and  also  had  dis- 
closed a  state  of  mind  which  showed  that  he 
was  biased  and  prejudiced  against  this  de- 
fendant personally.  That  discovery  of  such 
prejudice  was  not  made  hy  counsel  represent- 
ing accused  until  after  the  jury  had  been 
selected  and  sworn  and  the  trbil  was  in  prog- 
ress. The  trial  progressed  continuously,  and 
was  concluded  in  one  day. 

While  counsel  should  have  called  this  mat- 
ter immediately  to  the  attention  of  the  court, 
and  are  subject  to  criticism  for  not  so  doing 
— is  the  fact  that  such  was  not  done  sutBdent 
of  itself  to  autiiorize  this  court  to  ignore  the 
alleged  fact  that  this  juror  was  prejudiced 
and  attribute  the  laches  of  counsel  to  the  ac- 
cused himself?  It  may  be  asserted  that  to 
reverse  a  Judgment  under  these  circumstanc- 
es places  a  premium  upon  perjury  and  en- 
courages deception  and  misconduct  on  the 
part  of  the  sworn  officers  of  the  court.  How- 
ever true  that  may  be,  where  the  granting 
of  a  new  trial  for  such  reason  rests  within 
the  sound  discretion  of  the  trial  court,  this 
court  will  not  reverse  the  judgment  of  con- 
viction, unless  it  appears  clearly  that  there 
has  been  an  abuse  of  such  discretion.  We 
have  no  apprehension  of  our  ability  to  con- 
trol such  matters.  The  merits  of  such  con- 
troversies are  governed  solely  by  the  record 
In  each  case.   Sharp  practices  and  deception 


coonsel  on  ^ther  side  wHl  not  be  tol- 
erated or  enconn^ed.  Hereafter  we  advise 
counsel  to  call  this  matter  to  the  attention 
of  the  trial  coiut  Immediately  upon  Its  dis- 
covery, and  If  the  trial  Is  in  progress  an  In- 
vestigation may  be  had  that  will  save  both 
the  state  and  the  accused  further  annoyance 
and  expense. 

[1]  After  the  ptesentatiou  of  the  m<^on 
for  a  new  trial  the  court  heard  evidence  up- 
on this  assignment.  Sn^  procedure  was 
proper.  Stewart  et  al.  v.  State,  4  Okl.  Grim. 
664,  109  Pac.  248,  82  li.  R.  A.  (N.  S.)  605: 

[2]  It  clearly  appears  the  testimony  of 
witnesses  In  snivort  of  the  motion  for  a  new 
trial,  all  of  whom  were  members  of  the  bar, 
that  this  jurwr,  although  asked  on  his  voir 
dire  examination  tf  be  had  expressed  any 
opinion  as  to  the  goUt  or  innocence  of  this 
defendant,  and  also  whether  he  had  any  prej- 
udice against  the  defendant  indicated  in  his 
answers  that  he  had  not  expressed  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  de- 
fendant, and  also  that  he  was  not  prejudiced 
against  the  defendant  personally.  It  also  ap- 
pears, and  is  undisputed,  that  the  counsel  for 
defendant,  who  were  actively  engaged  in  the 
trial  of  the  case,  had  no  knowledge  previous 
to  the  trial  of  tlje  alleged  tact  that  this  Ju- 
ror had  made  the  expressions  attributed  to 
him  by  the  witnesses.  One  of  these  witness- 
es swears  positively  that  this  Juror  on  the 
morning  of  the  day  that  the  case  was  called 
for  trial,  and  on  his  way  to  the  courthouse, 
made  the  statement: 

"That  damn  fellow  ought  to  be  sent  to  the 
penitentiary  anyhow.  He  got  everything  from 
that  estate  he  could  get  his  hands  on." 

This  statemmt  Is  corroborated  in  sub- 
stance by  another  witness. 

The  Jurw  Lewis  was  examined,  and  when 
asked  with  reference  to  whether  or  not  he 
made  such  a  statement  testified,  "That  he 
did  not  remember  of  It-at  all;  that  he  didn't 
know  a  thing  about  Spradlin,  and  if  he  said 
anything  about  the  case  he  didn't  remember 
it"  In  his  cross-examination  he  testified 
that  he  did  remember  walking  down  the 
street  with  Mr.  McDonald  on  the  morning  of 
the  trial,  and  that  he  possibly  did  say  some- 
thing about  having  to  B&rv&  on  the  jury,  and 
r^^ng  that  he  bad  to  serve;  th^it  after 
the  trial  he  did  have  a  conversation  with 
Mr.  McDonald  In  which  he  was  asked  what 
he  meant  by  qualifying  as  a  juror;  that  it 
be  said  anything  about  the  case  he  must  have 
been  joking  about  it;  that  he  didn't  know 
anything  about  the  defendant,  or  that  any 
case  was  pending  against  him. 

It  is  also  shown  by  the  record  that  tiie  wit- 
ness W.  H.  Ritchie,  an  attorney  at  law,  who 
represented  the  defendant  In  the  settlement 
of  his  accounts  in  the  county  court,  but  who 
did  not  represent  him  In  the  trial  of  this 
case,  had  a  conversation  with  the  juror  Lew- 
is some  time  before  the  trial  In  which  Lewis 
expressed  the  opinion,  according  to  lUtchie, 
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"That  damn  scoundrel  ongbt  to  be  in  the 
penitentiary,"  referring  to  tbe  defendant, 
"for  robbing  that  child  of  his."  That  the 
witness  Ritchie  never  communicated  this  In- 
formation to  counsel  for  the  defendailt  un- 
til after  the  trial  of  the  caae  and  until  after 
the  witness  McDonald  was  testifying  to  what 
he  had  heard  tbe  juror  Lewis  state,  but 
which  teetlmony  the  witness  Ritchie  says  re- 
freshed bis  recollectl<m  as  to  what  Lewis  had 
provioualy  stated  to  him.  The  Juror  Lewis 
testified  that  he  bad  nerer  had  sudi  a  con- 
versation with  Ritchie.  Section  6868,  Revis- 
ed Laws  1910  (stating  grounds  of  cbaltoige 
of  jurors  for  eq;»r«8B  w  inqdled  Mas),  pro- 
vides: 

"For  audi  a  bias  as,  vrhta  the  existence  of 
the  facts  is  ascertained,  in  judgment  of  law 
disqualifies  the  juror,  and  which  is  known  in 
this  chapter  as  implied  bias. 

"For  Uie  existence  of  a  Btat«  ot  mind  on  tlie 
part  of  the  juror,  in  reference  to  the  caae,  or 
to  either  party,  which  satisiieB  the  court,  in  the 
exercise  of  a  sound  discretion,  that  he  cannot 
try  the  issue  Impartially,  without  prejudice  to 
the  substantial  ni^ts  of  the  party  diallenging, 
and  whidi  is  known  in  this  chapter  as  actual 
bias." 

The  grounds  of  diall«ige  to  a  juror  on  ac- 
count of  actual  bias  are  the  existence  of  a 
state  of  mind  on  the  part  of  the  Jnror  with 
reference  to  ^ther  party  or  *to  tbe  case  which 
satisfies  the  court  in  the  exercise  of  sound 
<llscretion  that  he  cannot  try  tbe  issue  im- 
partially. One  of  the  essentials  of  a  fair  and 
impartial  trial  under  our  statutes  Is  that  the 
person  accused  of  crime  shall  be  tried  by 
men  who  are  not  prejudiced  against  him  or 
against  his  cause.  Where,  upon  the  hearing 
of  a  motion  for  a  new  trial,  two  reputable 
members  of  the  bar  testify  positively  that  a 
juror  had  expressed  the  opinion  that  the  de- 
fendant ought  to  be  sent  to  the  penitenttary, 
that  he  had  stolen  everything  he  could  from 
that  estate,  and  it  Is  ai^arent  that  he  refer- 
red to  the  matter  In  controvwsy  in  the  trial, 
and  the  Jnror,  although  admitting  he  had  a 
conversation  with  such  witness  at  the  time 
and  place  motioned,  cmly  testifies  that  he 
has  no  recollection  of  making  such  state- 
ment, can  it  with  reason  be  said  under  such 
circumstances  that  the  defendant  has  had 
that  fair  and  Impartial  trial  guaranteed  him 
by  our^Con8tltutl(Hi  and  statutes?  On  the 
one  side  the  testimony  is  positive  and  con- 
vlndng;  on  the  other  doubtful  and  evasive; 
yet  only  17  days  intervened  between  the  data 
of  the  allied  conversation  and  the  hearing 
on  tbe  motion.  The  Impartiality  of  the  Jury 
goes  to  the  very  foundation  of  the  accused's 
liberty,  and  where  evidence  is  Introduced 
such  as  Is  disclosed  by  this  record  of  a  con- 
vincing character  to  show  that  there  Is  a 
strong  probability  that  the  accused  was  not 
accorded  that  fair  and  Impartial  trial  guar- 
anteed to  him  by  the  Constitution  and  laws 
of  this  state,  and  the  rebuttal  evidence  Is  of 
a  very  unsatisfactory  character,  the  verdict 
should  be  set  aside  and  a  new  trial  granted. 
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It  requires  tbe  unanimous  consent  of  the 
jury  to  convict,  and  a  foir  and  Impartial 
jury  is  not  had  by  11  Impartial  men  and  one 
man  shown  to  be  prejudiced  within  tbe  defi- 
nition of  actmal  Mas. 

We  deem  It  unnecessary  to  discuss  the  oth- 
er alleged  errors  assigned  as  causes  far  re- 
versal. For  the  foregoing  reason  the  Judg- 
ment Is  reversed,  and  a  new  trial  granted. 

DOTLE,  P.  J.,  coneors.  ARMSTRONG,  J, 
not  partldVatlng. 


PENN  V.  STATE.   (No.  A-2378.)* 
(Criminal  Court  of  Appeals  of  OUaboma.  Miy 

IB,  1917.) 

iBi/llabtu  by  M«  OourL) 

1.  C^uacnrjx  Law  ^=»1C  —  Rkpkal  of  Su»> 

UIB9— RETBOBPKOnVB  OfEEATXOIV— CfMraTF 

nmONAL  PBOVIStONB. 

Section  54,  arL  6,  Constitutiott,  provides: 
"The  repeal  of  a  statute  shall  not  revive  a  stat- 
ute previously  r^>ealed  by  such  statute,  nor 
shall  fluch  repeal  affect  any  accrued  rii^t,  or 
penalty  incuired,  or  proceedings  begun  by  vir- 
tue of  luch  repealed  statute.''^  Above  aectioa 
construed  in  part,  and  held,  "that  statutes  re- 
pealing penalties  tor  offenses  committed  la 
this  state  operate  prospectively  and  are  appli- 
eable  only  to  offenses  committed  after  the  stat- 
ute became  effective." 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1,  lfr-20;  Statutes,  Cent 
Dig.  i  373.] 

2.  INOICTUENT  AND  IllffOBllATXON  «»lll(l)— 
RAPB— NSOATZVINa  DEIVnBITE  Mattr. 

Matters  purely  of  defense  need  not  be  plet^ 
ed  in  the  Indictment  or  information.  Tlie  lat- 
ter sentence  contained  in  section  2415,  Bev. 
Laws  1910.  creates  a  defense  to  the  crime  ot 
rape  committed  on  a  female  over  the  age  <tf  14 
years  with  her  consent  It  is  not  necessary  to 
negative  such  defense  in  the  indietment  ta  m* 
formatim  charging  such  crime. 

[Ed.  Noter— For  other  cases,  see  IndlctmcDt 
and  Infonnatiou,  Cent  Dig.  {  296.] 

3.  CnxioNAi.  Law  «s»369(8)  —  ETimna  or 

OtHSB    OmNBBB   —    SUBSKQUKWT  IHTES- 

COITBSa. 

In  a  prosecuttim  for  statutory  rape,  erl- 
deuoe  of  acts  of  sexual  intercourse  betweoi  tbt 
prosecutrix  and  tbe  defendant  occurring  8nbi»- 

aaent  and  related  in  time  to  tbe  act  upcn  whlA 
le  prosecution  Is  based  is  admissible  to  ahoir 
the  mtimate  relation  and  familiarity  of  the  par- 
ties and  as  corroborative  of  the  oltimate  fact 
sought  to  be  proven. 

[Ed.  Note.— For  other  cases,  see  Orimiatl 
I^w,  Cent  Dig.  ||  822,  823.) 

4.  Cbdosai,  Law  «=>938(4)  —  N«w  Tbiil  - 
Nkwlt  Discovebed  Evidenck— Defenbx. 

It  Is  not  error  for  the  court  to  overrule  t 
motion  for  new  trial  based  on  newly  discovered 
evidrac^  whvn  it  appears  tbat  by  tbe  eurcise 
of  due  culigenee  tbe  alleged  evidence  could  han 
been  elicited  upon  the  trial. 

[Ed,  Note.— For  other  cases,  see  Ctimhiil 
Law.  Cent  Dig.  f  2309.] 

5.  Orimiwal  Law  «S=»1141(2),  1172(1)— Afpeal 
— BusDSN  OF  SBOwnva  Bbbob— AssEtnoN 

OF  EBBOB. 

The  burden  of  lowing  error  rests  npon  tbe 
appellant,  and  It  Is  the  duty  of  counsel  for  ap- 
pellant to  cleaiiy  point  out  any  errors  in  the 
court's  instructions  and  support  tbe  same  with 
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argument  and  antiliorlty.  Here  assertloDs  of  er- 
ror contained  in  the  brief  cannot  be  coniddered, 
Dnless  it  ia  apmrent  to  the  court  that  there  has 
been  a  proluble  miscarriage  of  justice  and  the 
■ubstantial  rights  of  the  appelant  bare  been  in- 
juriously affected      the  instmcdons  given. 

[EU.  Note.— For  other  cases,  see  Griinlnal 
Law,  Cent.  Dig.  0,  3015,  3022,  3128.  3164.] 

Appeal  from  District  Court,  Oreer  County ; 
O.  A.  Brown,  Judge. 

Isaac  Penn  was  cwTlcted  of  the  crime  of 
statutory  rape*  and  senteaced  to  imprison- 
ment for  five  years,  and  be  brings  error.  Af- 
firmed. 

S.  B.  Garrett  and  p.  M.  Stewart,  both  of 
Mangara,  Jarrett  Todd,  of  OTtlahoma  City, 
and  Wilkin  B.  Garrett,  of  Mangum,  for  plain- 
tiff in  error,  S.  P.  Freeilng,  Atty.  Gen.,  and 
R.  McMillan,  Ant  Atty.  Gen.,  for  the  State. 

MATSON,  X  TbB  defendant  was  convict- 
ed of  the  crime  of  statntory  rape  in  the  dia- 
trlct  coart  of  Greer  countfi  and  sentffiiced  to 
impri80iim»t  In  the  state  penitentiary  for  a 
term  of  five  years,  the  informaUon  alleging 
the  crime  aa  defined  tiy  anbdlvlslon  2  of  sec- 
tion 2414,  Bev.  Laws  1910i  He  took  -the  wit- 
ness stand  in  his  own  defense,  and  while 
Tirtually  admitting  the  annmiasi<m  of  the  act 
pleaded  that  at  the  time  the  crime  was  com- 
mitted he  was  under  the  age  of  18  years,  and 
was  entitled  to  be  acquitted  under  the  pro- 
visions of  section  2415,  Ber.  Daws  IDIO; 
which  provides : 

"No  conviction  for  rape  can  be  had  against  one 
who  was  under  the  age  of  fourteen  years  at  the 
time  of  the  act  alleged  unless  his  physical  ability 
to  accomplish  penetratiwi  is  proved  as  an  inde- 
pendent fact  and  beyraid  a  reasonable  doubt 
Nor  can  any  person  be  convicted  of  rape  on  ac- 
count of  an  act  of  sexual  Intercourse  with  a 
female  over  the  age  of  fourteen  years,  with  her 
consent,  unless  snch  person  was  over  the  age  of 
eighteen  years  at  the  time  of  such  act." 

The  latter  sentence  in  said  section  became 
a  perl  of  the  law  of  this  state  May  16. 1913. 

[1]  This  allied  offense  was  committed  on 
May  9,  191.^  The  effect  of  the  adoption  in 
the*  1910  Code  of  the  forgoing  provision  of 
section  2415  was  to  repeal  the  pre-existing 
pMiaIl7  attached  to  the  crime  of  rape  com- 
mitted upon  a  female  over  the  age  of  14 
years  with  her  consent  should  It  appear  that 
the  person  charged  was  not  over  the  age  of  18 
years  at  the  time  such  act  was  committed. 
After  the  taking  effect  of  such  provision,  no 
matter  how  completely  the  act  of  sexual  In- 
ter course  be  proven.  If  It  appeared  that  the 
prosecutrix  was  at  the  time  of  said  act  over 
14  years  of  age  and  consented  thereto,  and 
the  defendant  was  not  over  18  years  of  age, 
there  could  be  no  conviction.  The  p^ialty 
theretofore  existing  for  such  an  offense  was 
entirely  wiped  out  by  the  statute. 

Now  In  this  case  it  Is  contended  that  al- 
though the  crime,  if  any,  was  committed 
prior  to  the  taMng  effect  of  the  statute,  said 
statute  being  operative  at  the  time  of  the 
trial  was  applicable  to  this  prosecution. 
With  this  contention  we  cannot  agree.  See- 
ld4P.-6^ 
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tlon  H  art  6,  Omstltatlon  (fScUon  144.  Wil- 
liams*) provides: 

"The  repeal  of  a  statute  shall  not  revive  a 
statute  previously  repealed  by  such  statute,  nor 
shall  such  repeal  affect  any  accrued  right,  <a 
p^ialty  incurred,  or  proceedings  began  by  virtue 
of  snch  repealed  statute." 

The  very  minute  this  crime  was  committed  . 
the  defendant  became  amenable  to  the  law  as 
it  then  existed.  He  then  and  there  by  his 
own  voluntary  conduct  incoxred  the  penalty 
of  that  law,  and  the  constitutional  provision 
aforesaid  prevents  the  -Leglslatore  of  this 
state  from  wiping  out  penalties  for  crimes 
committed  prior  to  the  tabing  effect  of  a  re- 
pealing statute. 

At  the  time  this  act  was  committed  the  ac- 
cused, although  not  over  18  years  of  age,  was 
subject  to  prosecution  and  a  penalty  attach- 
ed for  an  act  of  sexual  Intercourse  with  a 
female  of  previous  chaste  and  virtuous  char- 
acter iKtween  16  and  18  years  of  age  either 
with  or  without  her  consent.  The  fact  that 
the  Legislature  afterwards  saw  fit  to  change 
the  law  cannot  avail  this  defendant  so  as  to 
relieve  him  of  the  penalty  he  had  already  in- 
curred. In  principle  this  Identical  question 
was  passed  upon  In  Lilly  v.  State,  7  Okl.  Or. 
284,  123  Pac.  576,  Ann.  Gas.  1914B,  443.  In 
that  case  It  was  held: 

"The  Constitution  provides  that:  'The  repeal 
of  a  statute  shall  not  revive  a  statute  previously 
repealed  by  such  statute,  nor  shall  such  repeu 
affect  any  accrued  right,  or  penalty  incurred  or 
proceedings  begun  by  virtue  of  such  repealed 
statute.*  .Williams'  Const.  J  144  (article  5,  §  54). 

"Section  2815,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides:  "The  repeal  of  any  statute  by  the  leg- 
islative assembly  shall  not  have  the  effect  to  re- 
lease or  extinguish  any  penalty,  forfeiture,  or 
liability  incurred  under  such  statute,  unless  the 
repealing  act  shall  so  expressly  provide;  and 
such  statute  shall  be  treated  as  still  remaining  In 
force  for  the  purpose  of  sustaining  any  proper 
action  or  prosecution  for  the  enforcement  of 
such  {penalty,  forfeiture,  or  liability.* 

"Under  these  provisions  of  the  written  law. 
It  is  held  that  the  district  court  of  Lincoln 
county,  upon  a  retrial  of  this  case,  should  submit 
the  punishmeDt  for  conjoint  robbery  under  the 
statute  as  it  existed  at  the  time  the  offense  is 
alleged  to  have  been  committed,  iriuch  punish- 
ment is  life  imprisonment*' 

We  hold,  thwefore,  that  this  defendant 
was  subject  to  any  p^ialty  Imposed  by  law 
for  this  crime  on  the  date  at  its  commission, 
and  any  subsequ^  statute  repealing  sudi 
penalty  can  only  operate  prospectively,  and 
Is  ai^licable  only  to  offenses  committed  after 
the  statute  took  ^ect 

The  prosecutrix  was  shown  to  be  of  the 
age  of  17  years  At  the  date  €t  the  commission 
of  the  offense,  and  to  be  of  previous  chaste 
and  virtuous  diaractw.  While  the  defend- 
ant attempted  to  controvert  both  of  these 
propositions  Insinuations  and  innuendoes, 
there  is  no  evldmce  worthy  of  comdderaUon 
tending  to  disprove  the  p<»itlve  evidence  of 
the  state  on  both  points.  T^e  evidence  on 
behalf  ot  the  state  Is  amply  suffident  to  sus- 
tain the  verdict  and  Judgment 

[2]  It  is  contended,  among  other  assign- 
ments of  error,  that  the  Information  Is  In- 
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aoffidfint  because  It  falls  to  negattve  ttiat  tbe 
defendant  was  less  than  18  years  of  age  at 
the  time  of  the  alleged  offensa  While  It 
Is  not  necessary  In  view  of  what  we  have 
heretofore  held  In  this  opinion  to  pass  npoa 
this  question  In  this  case,  we  deem  it  advisa- 
ble to  do  80  for  the  reason  that  the  same 
questlcm  Is  very  apt  to  arise  In  subsequent 
prosecutions  under  this  statute.  The  allega- 
tions contained  in  this  Information  were  the 
same  as  those  approved  by  this  court  In  Hast 
T.  Territory,  5  Okl.  Cr.  162, 114  Pac.  261,  and 
as  the  adoption  In  the  Code  of  the  provision 
contained  In  the  last  sentence  of  section  2415, 
supra,  merely  creates  a  new  defense,  and 
forms  no  part  of  the  definition  of  the  crime 
Itself,  it  was  not  necessary  to  negative  eadi 
defense  In  the  Indictment  or  Information. 
Matters  purely  of  defense  need  not  be  plead- 
ed in  the  Indictment  or  Information.  The 
following  cases  are  In  point:  Smythe  v. 
State,  2  Okl.  Cr.  286,  101  Pac.  611,  139  Am. 
St  Rep.  918;  Ue  Graff  v.  State,  2  Okl.  Or. 
519,  103  Pac.  538:  State  v.  Knlghten,  39  Or. 
63,  64  Pac.  866,  87  Am.  St.  Rep.  647.  In  the 
latter  case  the  Supreme  Court  of  Oregon 
said: 

"The  defendant  was  convicted  of  ttie  crime  of 
rape  by  carnally  knowing  a  female  child  un- 
der the  age  of  16  years.  Objection  was  made 
to  the  introduction  of  any  testimony  for  the 
state  on  the  ground  that  the  indictment  doee 
not  state  a  crime,  because  it  docs  not  allege  tho 
defendant  was  over  the  age  of  16  years  when  it 
was  alleged  to  have  been  committed.  The  stat- 
ute (Sess.  Laws  1895,  p.  67)  provides  that,  'if 
any  person  over  the  age  of  sixteen  years  shall 
carnally  know  any  female  child  under  the  age  of 
sixteen  years,'  etc.,  be  shall  be  deemed  guilty  of 
rape.  It  is  atoned  that  under  this  statute  the 
age  of  the  defendant  is  an  essential  ingredient 
oif  the  crime,  and  must  be  averred  in  the  indict- 
ment. But,  as  we  understand  the  statute,  its 
only  effect  Is  to  raise  the  age  of  capacity  of  the 
male  from  14,  as  it  was  at  common  law,  to  16 
years.  At  common  law,  a  boy  under  14  years 
of  age  was  cooclusively  presumed  to  be  physical- 
ly incapable  of  committing  the  crime  ot  rape,  but 
it  was  never  held  that  it  was  necessary  to  al- 
lege the  age  of  the  defendant  in  an  indictment 
for  that  crime.  16  Am.  &  Eng.  Bnc  Law,  315 ; 
Commonwealth  t.  Scannel,  11  Cnsh.  [Mass.] 
547;  Sutton  t.  People,  145  HI.  279.  34  N.  K. 
420;  State  v.  WardT  35  Minn.  182,  28  N.  W. 
192.  Nor  is  it  necessary  under  the  statute. 
If  the  defendant  was  below  the  requisite  age,  it 
is  a  matter  of  defttise.  Mr.  Bishop  says  the  age 
of  the  defendant  need  not  be  set  out  'though  the 
statutory  words  are  "any  person  of  the  age 
of  fourteen  years  and  upward,  who  shall  have 
carnal  knowledge."  If  he  is  below  fourteen,  it 
is  simply  matter  for  defense.'  Bish.  St.  Crimea 
(2d  Ed.)  I  482." 

[3-B]  It  is  also  contended  that  this  Judg- 
ment shoold  be  reversed  because  the  court 
erred  In  overruling  the  motion  for  a  new 
trial  on  account  of  evidence  newly  discorer^ 
ed,  tending  to  prove  the  unchaste  character 
of  the  prosecutrix  at  the  time  this  offense 
Was  committed.  This  allegation  of  error  Is 
based  upon  the  affidavit  of  one  John  Hash 
filed  In  support  of  the  motion  to  the  effect 
that  he  (Hash)  had  had  sexual  Intercourse 
with  the  prosecutrix  some  time  during  the 
montb  of  Decouber,  1910.    But  John  Hash 


was  a  witness  for  the  defendant  in  this  case, 
and  made  no  such  distdosore.  Hash  lived  in 
the  immediate  vicinity  of  the«e  parties,  and 
as  this  prosecution  was  pending  for  el^t  or 
ten  months  before  trial  and  the  defendant 
had  learned  that  this  witness  had  kept  com- 
pany with  the  prosecutrix  prior  to  the  time 
this  offense  was  alleged  to  hare  been  com- 
mitted, and  where  it  appears  that  coonsd 
for  the  defendant  In  the  croBs-exa  mlnatloa 
of  the  prosecutrix,  her  father  and  mother, 
indicated  by  questions  asked  that  Hash  had 
been  gtillty  of  illicit  relations  with  the  pros- 
ecutrix, which  alleged  fact  was  strenuously 
denied,  and  counsel  for  defendant  failed  to 
ask  Hash,  when  a  witness,  anything  about 
such  matter,  and  the  affidavit  of  Hash  states 
that  bad  be  been  asked  concerning  his  rela- 
tions with  the  prosecutrix  he  would  have 
sworn  that  he  had  had  sexual  Intercourse 
with  her  In  December,  1910.  There  is  no 
such  showing  of  diligence  on  the  part  of  the 
defendant  and  his  counsel  as  to  entitle  him 
to  a  new  trial  on  account  of  newly  discover- 
ed evidence. 

It  clearly  appears,  if  Hash  Is  to  be  believed 
at  all,  that  by  the  exerdse  of  reasonable  dili- 
gence this  evidence  could  have  been  elicited 
upon  the  trial.  This  assignment  of  error  is 
wholly  without  merit.  It  is  contended  also 
that  the  court  erred  in  permitting  the  prose- 
cutrix to  testify  to  a  series  of  acts  of  sexual 
Intercourse  with  the  defendant  occurring 
subsequent,  and  related  In  time,  to  the  act 
upon  which  the  prosecution  was  based.  This 
assignment  presents  no  new  question.  In 
the  case  of  Morris  v.  State,  »  OkL  Cr.  241. 
131  Pac.  731,  the  same  contention  was  made 
and  the  question  decided  adversely  to  the 
contention  of  counsel.  The  w^ght  of  mod- 
em authorK7  is  to  the  effect  that  such  evi- 
dence is  admissible  to  show  the  relation  and 
familiarity  of  the  parties  and  as  tiding  to 
corroborate  the  prosecutrix  as  to  the  partic- 
ular act  relied  upon  for  conviction.  As  was 
said  In  Woodruff  v.  State,  72  Neb.  816,  .101 
N.  W.  114,  su<A  evidence.  If  believed,  "is  cor- 
roborative of  the  ultimate  fact  sought  to  be 
proved;  that  is,  the  act  of  sexual  intercourse 
as  charged  in  the  information." 

The  court  gave  Bn  instruction  covering  the 
purpose  for  which  such  subsequent  acts  of 
sexual  Intercourse  might  be  considered  by 
the  jury.  The  substance  of  the  Instruction  is 
to  the  effect  that  the  defendant  cannot  be 
convicted  because  of  such  subsequent  acts, 
if  believed  to  be  true,  but  that  such  evidaice 
Is  only  to  be  considered  In  connection  with 
the  other  evld^ce  In  determining  whether 
or  not  the  defendant  bad  sexual  intercourse 
as  charged  In  the  informatioa.  It  Is  dalmed 
that  such  instruction  was  one  on  the  wel^ 
to  be  given  to  such  evidence. 

The  Instruction  contained  no  comment  on 
the  probative  force  of  the  evidence  of  subse- 
quent acts  of  sexual  intercourse,  but  was 
glvm  for  the  purpose  of  Informing  the  Jury 
that  sacAi  acts  did  not  form  the  basis  f«r 
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<»nvlctln|f  the  defendant.  The  instruction 
l^ced  correct  llmltatlOD  uiion  the  fary  in 
oonslderlng  ttila  evidenoe.  Woodruff  v.  State* 
supra. 

Also  instruction  No.  4  ia  oorajtoined  o£ 
Said  Instruction  Is  as  follows: 

"No  perBOQ  can  be  convicted  of  rape  on  ac- 
couat  of  an  act  of  sexual  intercotirae  with  a 
female  over  the  age  of  14  years  with  ber  con- 
sent, unless  sudi  person  was  oror  the  age  of 
18  at  the  time  of  such  act;  and  in  this  case 
yon  are  instructed  that  if  you  find  the  witoese 
Bettie  Robertson  consented  to  the  act  of  tiie 
alleged  intercourse  on  May  9,  1913,  then  before 

Sn  can  convict  the  defendant  you  must  believe 
in  the  evidence  b^ond  a  reasonable  doubt 
that  he  was  at  the  time  of  such  intercourse  over 
&e  age  of  18.  But  if  you  find  from  the  evi- 
dence  beyond  a  reasonable  doubt  that  the  de- 
fmdant  had  ssraal  intercourse  with  the  witness 
Bettie  R<^tertson  on  the  9th  da^  of  Slay.  1918. 
as  such  intercourse  is  defined  in  paragraph  2 
of  these  instructions,  and  that  she  did  not  con- 
sent to  such  intercourse,  then  it  will  be  your  dn- 
ty  to  find  the  defendant  guil^,  whether  6r  not 
ha  was  then  and  diere  over  the  age  at  18." 

For  the  reasons  herein  stated,  the  defend- 
ant In  this  case  was  not  entitled  to  Interpose 
this  defense  for  the  pnipoee  oC  aTOidins  the 
penalty  imposed  by  law  and  whlcb  be  In- 
cuned  at  the  time  the- crime  was  committed. 
The  Instruction  tberafiHra  was  erroneous  in 
that  it  wa«  predudldal  to  the  atat^  but  of 
such  errors  the  defendant  cannot  avail  hint- 
s'. The  lav  never  oonatdera  a  question  of 
error  .except  In  behalf  of  those  vrho  are  In- 
jnred  ther^.  Hunter  t.  State,  6  OkL  Cr. 
40,  119  Pac.  44S. 

We  have  carefully  examined  the  entire 
record.  The  Instructions  as  a  whole  cor- 
rectly state  the  law  ai^Ucable  to  the  facts, 
and  are  as  favorable  to  the  defendant,  If  not 
more  so,  than  the  law  and  evidence  warrants. 
In  our  oidulon  the  defendant  had  a  fair  and 
impartial  trial,  was  clearly  proven  gnilty, 
and  the  pnnlduuent  assessed  la  not  excessive. 
The  ludgment  at  conviction  Is  thereCore  af- 
firmed. 

DOXLE,  F.  J.,  and  ABMSTBONG,  J.,  con- 
cur. 


THOMAS  T.  STATH.   (No.  A-4718.) 

(Griniinal  Court  of  Appeals  of  Oklahoma.  Hay 

19.  1917.) 

(BvIlaJnu  bjf  th€  Court.) 
1.  Gbiminai.  Law  «=»1159(3)— Appkal— Viw- 

DXCT  ON  CONfUOtINO  BVUiBNOK  —  CONOLU- 
SIVENB8S. 

The  jury  is  the  exclusive  judge  of  the  weight 
of  the  evidence  and  credit  to  be  given  to  the 
witnesBes.  Where  there  is  a  direct  confiict  in 
the  evidence,  or  it  is  such  that  different  infer- 
ences may  he  properly  drawn  from  It,  the  jury's 
determination  will  not  be  interfered  with  up<m 
the  £(ro«nd  that  the  evidence  ie  insaffi^ent  to 
-sustain  a  conviction,  where  there  is  competent 
evidence  from  which  the  jury  could  rationally 
conclude  that  the  appellant  was  guUty. 

[Ed.  Nota— For  other  cases,  see  Orlminal 
Law,  Cent  Dig.  S  3076.] 


2.  HOUIOIDE  4=9215(4)  —  SnoBKOK  —  Dtzno 
Declabation. 

liie  deceased,  as  part  of  his  dying  declara- 
tion, made  the  statonent,  "Those  negroes  tiMt 
me  and  robbed  me."  Held,  tbaZ  such  statement 
was  admissible  in  a  dying  declaration. 

[Ed.  Note.— For  other  cases,  see  HoDkldde, 
Cent.  Dig.  SS  454-466.] 

3.  Cbiuinal  Law  «»880-/EbiaI(— Beqtixbtbd 
Xkstbuction. 

Where  an  instruction  requested  by  the  do< 
foidant  is  not  in  proper  fonn,  bat  pertains  to  a 
material  issue  in  the  case,  made  by  the  evidence, 
the  court  should  give  a  correct  instruction,  if  he 
has  not  otherwise  instructed  upon  that  issue. 
After  such  request,  it  Is  enw  for  the  court  to 
refuse  to  Instruct  upon  sucb  issue, 

[Ed.  Note.— For  other  eases,  see  Orindnai 
Law,  Cent  Dig.  SI  2012, 2(a7.] 

4.  tIsiuiNAL  I4AW  ^9424(3),  673(8)— BnoBHOS 
—  COHTaADICTOBT  StATEHKNTS  St  COOt- 
lEHDANT. 

CtKitradietcnT  statements  made  by  a  code- 
fendaat  after  the  commissi<»i  <tf  the  crime,  not 
shown  to  have  been  made  in  the  presence  or 
hearing  of  the  def«idant  being  separatdy  tried, 
are  in  no  sense  original  evidence  against  the 
latter.  Where  such  statements  relate  to  mate- 
rial matters  and  proper  foundation  is  laid,  tiiey 
may  be  Aomn  and  Aiall  be  considwced  by  the 

i'ury  only  for  the  porpoM  of  affecting  the  cred- 
bility  of  the  witness  makfteg  them.  And  when 
requested  it  is  the  duty  of  the  ootut  to  dearly 
inform  the  jury  that  such  statements  oannDt  be 
considered  as  md^Mmdent  substantiTe  evidoice 
against  or  in  favor  of  the  defradant,  but  only  for 
the  purpose  of  affecting  the  credibility  of  the 
witness.  BeCuBSl  of  the  court  to  instruct  uptm 
this  issus  after  such  request  is  error. 

[Ed.  Nota— For  other  cases,  see  QrinwuU 
Law,  Cent  Dig.  H  1004, 1876J 

6.  Criuinai.  I.AW  ^926)6{D— Nsw  Tbial— 
GROtrNDs  —  Receivinq  Bvidxngb  Out  or 
CoUFT— Statute. 
Where  evidence  introduced  at  the  trial  con- 
sists in  part  of  the  testimimy  of  witnesses  giv- 
en at  the  preliminary  examination  and  reduced 
to  writing,  and  such  evidence  is  attached  to  other 
written  evidence  of  witnesses  examined  at  the 
preliminary  lamination  and  not  produced  at 
the  trial,  and  aftwr  retiring  to  d^berate  upon 
its  verdict  the  jury  makes  a  demand  for  that 
portion  of  such  evidoice  introduced  at  the  trial, 
the  court  should  see  that  such  widence  is  de- 
tached from  that  not  Introduced  befm  permit- 
ting the  jury  to  have  it  Where  this  is  not 
done,  and  the  jury  is  permitted  to  have  access  to 
that  evidence  given  at  the  preliminary  examina- 
tion not  introduced  at  the  trial,  and  such  evi- 
dence is  damaginf  te  the  defendant,  the  substan- 
tial rights  of  the  odendant  have  not  been  proper- 
ly safeguarded.  It  is  a  ground  for  new  trial  for 
the  jury  to  receive  evidence  out  of  court  other 
than  that  resulting  from  a  view  of  the  premises. 
Section  S937.  Bev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2248,  2250.] 

Error  frcMU  District  Court,  Seminole 
County ;  Tom.  D.  McKeown,  Judge. 

Tom  Thomas  was  convicted  of  mnrder,  and 
sentenced  to  Imprisonment  for  life,  and 
brings  error.  Beversed  and  remanded. 

Tom  Thomas  was  convicted  in  the  district 
court  of  Sminole  county  for  murdering  one 
George  Gammlll,  and  his  punishment  fixed  at 
Imprisonment  In  the  state  penltentlair  for 
llfe^  The  alleged  oflmse  occurred  on  the  7th 
day  of  February,  1915 ;  this  defendant  being 
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Informed  agakut  In  con]iuictl(ni  with  John- 
Codjo,  Robert  Codjo,  Oeorge  Cudjo,  all  three 
of  whom  were  ooudns  of  hia,  and  Jim  Thom- 
as; a  brother  of  his.  The  killing  occnned  at 
night  on  a  pnbllc  highway  clrae  to  the  h<Hne 
of  this  defoidant,  and  In  the  I4ttle  RIto- 
country  of  Seminole  county.  The  facts  and 
drcmustances  Mirroundlng  the  homldde  are 
about  as  follows: 

George  GanunlU,  the  deceased,  and  Claude 
Allen,  his  bn^bovlnrlaw,  at  whose  home  the 
deceased  was  staying  at  the  time,  lived  about 
flTe  miles  from  the  place  of  the  kUUng.  It 
appears  that  on  Sunday  morning,  February 
7,  IftUf,  the  deceased  came  to  AUen'a  house 
with  a  suitcase  fnn  of  whUfty,  and  stayed 
there  with  AOm  and  his  family  until  alAut 
4  o'clock  in  the  afternoon,  whoi  Gammlll 
suggested  that  they  go  down  In  the  Thcunas 
nei^baihood,  and  try  to  sell  soma  of  the 
whisky.  Tbey  started  out  afoot,  and  reached 
the  home  of  Abe  Thomas,  the  father  of  Jim 
and  Tom  Thomas,  about  7  or  8  o'clodi  at 
night  It  was  then  dark,  and  Gammlll  stood 
at  the  gate  and  hallooed.  Jim  Thomas  came 
to  the  door,  and  Gammlll  asked  him  If  he 
wanted  to  buy  snm  whisky.  He  answered, 
"Yes,"  and  asked  ttiem  to  come  into  the 
bouse,  Gammlll  and  his  companion,  Allm, 
then  went  into  the  BovXb.  room  of  the  Ibom- 
aa  hous^  carrying  the  suitcase  oC  whisky. 
In  a  Tory  short  time  Tom  Thomas  came  In, 
and  shortly  after  Tom  Thomas  arrived  the 
three  Cndjos  came.  The  l^iomases  and  Cud- 
Jos  were  all  n^roes.  GammiU  and  Allen 
were  white  men.  The^  sat  around  In  the 
romn  for  a  few  minutes,  and  Gammlll  and 
Allen  took  the  suitcase  of  whisky  oi^  into 
the  yard.  Jim  Thomas  fbllowed  them,  and 
wanted  a  bottle  .cf  whisky.  Gammlll  pro- 
dut%d  a  quart  bottle  of  whisky  from  the  suit- 
case, and  Jim  O^iomas  took  it,  but  did  not 
pay  for  it,  and  -wbrn  requested  to  pay  prom- 
ised GammlU  that  he  would  pay  him  for  the 
whisky  before  he  broke  the  bottla  Tom 
Thomas  came  out  into  the  yard,  and  also 
wanted  a  bottle  of  whisky,  which  Gammlll 
produced  trom  the  suitcase;  but  T<Ha  Th(Hn- 
as  also  did  not  pay  for  the  whisky,  and  made 
the  same  promise  to  Gammlll  tliat  his  broth- 
er Jim  had  made.  A  short  time  thereafter 
Robert  CudJo  came  out  of  the  house  and  want- 
ed a  bottle  of  whisky,  but  by  this  time  Gam- 
mlll had  become  suspicious,  and  requested 
Cudjo  to  produce  the  money  for  the  whisky 
before  he  would  give  It  to  him.  Cudjo  ap- 
parently did  not  have  any  money,  and  be- 
came somewhat  Incensed,  at  this  time  pull- 
ing a  quart  bottle  out  of  his  pocket,  which 
was  about  half  full  of  whisky,  and  remark- 
ed to  Gammlll,  with  an  oath,  "that  he  didn't 
care,  he  had  whisky  any  way."  Immediate- 
ly thereafter  these  three  negroes  gathered 
t(^cther  and  began  whispering  to  each  oth- 
er, but  what  was  Bald  by  them  could  not  be 
imderstood  by  AUen  and  GammiU.  Allen 
then  suggested  to  Gammlll  that  they  had 
b^er  get  away,  they  would  likely  have 


trouble,  and  Gammin  said  that  he  would  go 
back  into  the  house,  and  did  so.  Allen  pick- 
ed up  the  suitcase  of  whisky,- and  wait  oat 
In  the  yard  near  the  f«toe.  In  a  dwrt  tfaiu 
GammiU  again  came  ont  to  AJien,  but  retnm- 
ed  to  the  house  to  ndleet  for  the  wUaky.  At 
this  time  Alloi  totA  the  grip  ot  whisky,  and 
started  south  firom  the  Abe  Thomas  home 
down  the  road  In  the  dlrectlcn  of  where  Ton 
Tbranas  lived,  whi<A  was  about  100  yards 
southwest  ol  Abe  Thomas  Te8ldene&  AUeo 
proceeded  down  the  road  a  distance  of  about 
100  yards,  and  BtoM>ed  In  the  road.  J3i  a 
short  time  Jim  Thomas  and  George  Gam- 
miU came  down  to  ytben  AUm  wa^  and 
stwped  a  sbMTt  distance,  five  or  ten  st^ 
south  of  Allen.  Immediately  thereafter  three 
negroes  came  up  behind  AUen,  and  ttoppei 
about  five  ^»pa  nrath  of  him.  Gammlll  and 
Jim  Thomas  were  whl^)erlng  to  each  other, 
and  Immedlatdy  Jim  Thomas  called  Tom 
Thcnnas,  who  appafaiOy  was  not  among  the 
negroes  present  at  that  time.  Allen  soys  that 
when  he  started  down  the  road  south  with 
the  suitcase  <tf  whisky  he  saw  somebody 
running  down  tiie  road  ahead  of  him,  but  did 
not  know  who  it  was.  After  Jim  numss 
called  for  Tom  Thomas  some  negro  came  out 
to  the  road  to  where  these  parties  were 
standing,  and  came  up  to  Claude  ADoi 
with  a  drawn  pistol  in  bis  hand,  and,  pohit- 
ing  It  at  Allen,  picked  up  the  suitcase  of 
whisky  and  started  to  back  away  to  the 
north  with  it  At  this  time  Alien  called  to 
Gammlll,  who  Caced  around,  and  thereupon 
the  negro  with  the  pistol  flred  a  shot  at 
GkunmiU.  GammUl  dn^ped  to  his  knees  and 
pulled  a  revolver,  and  return^  the  fire  fintr 
or  five  tlmea  Aftw  the  shooting  aU  Qie  oe- 
gro»  hod  disappeared ;  the  whisky  also  otmld 
not  be  found.  Allen  says  that  the  p«8on 
who  came  up  with  tbe  revolver  and  flred  the 
^ot  to  the  best  of  his  knowledge  was  Tom 
Thomas,  and  that  the  three  negroes  who  came 
down  and  stood  behind  him  were  the  Cudjo 
negroes.  This  shooting  occurred  about  lO 
o'dock  at  night  GammiU  Uved  untU  8 
o'clo<ft  the  next  evening.  BeCvre  his  death 
he  made  some  dying  statemoits  in  which  he 
said  in  one  of  them  that  he  bdleved  "Tom 
Thomas  shot  him;  that  it  was  either  Tom 
Thomas  or  John  Cudjo ;  that  those  negroes 
had  shot  blm  and  robbed  him."  After  the 
shooting  aU  of  these  negroes  gathered  at  the 
house  of  Glbs<Hi  Payne,  another  negro,  who 
was  distantly  related  to  them.  None  of  them 
Uved  at  Payne's  residence.  A  deputy  ah^ 
Iff  went  to  Payne's  house  about  11  o'clo<A  the 
night  of  the  shooting  and  arrested  Robert 
Cudjo.  None  of  the  others  were  arrested  at 
that  time,  but  Jim  Thomas  and  George  Cudjo 
and  T<mi  Thomas  were  arrested  the  next 
day.  In  the  meantime  John  Cudjo  had  fled, 
and  up  to  the  time  of  the  trial  had  never 
been  apprehended.  It  was  the  contention  of 
the  defendant  that  John  Codjo  killed  Gam- 
mUl, and.  while  the  defendant  did  not  take 
the  witness  stand  in  his  own  behalf,  he  pro- 
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dnoed  G«oive  Qndjo  as  a  vttneaa,  and  Gtootse 
swore  that  Jobn  waa  the  man  wbo  did  tbe 
sbootlng. 

From  the  finregotiis  statemeat  of  fiicts  it 
iB  aiJparent  Uiat  it  wu  the  theory  vt  the 
state  that  Tom  Thomas  shot  and  killed 
George  GammlU  od  this  occaaioo,  or,  U  Tom 
Thomas  did  not  Are  the  fatal  shot,  the  kill- 
ing waa  a  result  ot  a  ocnuplraf?  between  all 
of  these  negroes  to  rob  George  Ctemmill  ot 
the  snitcBse  ot  whldi?,  and  to  kUl  him  U 
necessa^  to  accompli)^  that  purpose;  Uiat 
all  the  negroes  were  laeaoit  at  the  scene  of 
the  kUllng,  and  had  so  located  themselves  as 
to  be  in  a  posltkm  to  perform  thetr  part, 
whatever  that  ml^t  be^  to  carry  Into  ^ect 
the  purpose  of  the  omsplraoy.  when  neoes- 
saiy.  The  theory  of  the  defendant  was  that 
John  Codjo,  the  fngltiTe,  klUed  OammUli  and 
that  the  evidence  on  the  part  of  tba  state  to 
prove  a  cooviracy  ms  insufficient  to  con- 
nect this  deCendant  with  it 

Orwlg  ft  Moore,  of  Wewoka,  for  plalntiCF 
in  error.  6.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

MATSON.  J.  (after  atetlng  the  facts  as 
above).  [1]  It  Is  flrst  contended  that  the 
coort  erred  In  refusing  to  direct  the  Jury 
to  return  a  verdict  of  not  gnllty  for  the  rea- 
son that  the  state  failed  to  make  out  a  case 
against  this  defendant  bj  sufficient  evi- 
dence. It  la  not  necessary  to  enter  Into  a 
lengthy  discussion  of  the  merits  of  tbls  con- 
tention. The  foregoing  statement  of  facta  to 
onr  mind  discloses  evidence  sufficient,  if  be- 
lieved, to  authorize  the  Jury  to  convict  this 
defendant  either  upon  the  theory  that  Tom 
Thomas  himself  fired  the  fatal  shot,  or  upon 
the  other  theory  that  he  was  a  coconspirator 
with  the  one  who  did  kill  GammUl  and  as 
such  aided  and  abetted  in  the  killing.  The 
rule  is  well  established  In  this  Jurisdiction 
that  the  weight  of  the  evidence  Is  for  the 
Jury,  and  where  there  is  any  evidence  In 
the.  record  whidi^  If  believed,  is  suffld^Hit  to 
authorize  a  conviction  under  the  law  this 
court  will  not  dlstorb  the  Judgment  because 
of  insufficient  or  conflicting  evidence.  It  is 
true  that  this  is  a  murder  case,  and  the  pen- 
alty imposed  is  severe;  but  the  province  of 
an  appellate  court  is  to  determine  questions 
of  law  and  to  establish  principles  of  law  by 
which  fair  and  impartial  trials  may  be  had. 
It  is  Just  as  essential  that  courts  abstain 
from  invading  the  province  of  the  Jury  as  It  Is 
essential  that  the  Jury  be  guided  by  the  law  as 
given  by  the  court.  In  no  other  way  can 
Justice  be  fairly  administered.  If  trial  and 
appellate  courts  were  constantly  invading 
the  province  of  Juries  in  this  state,  the  Jury 
system  would  become  a  farce  and  of  no  pro- 
tection whatever  to  the  accused.  It  Is  only 
in  cases  where  tbls  court  can  say,  as  a  mat- 
ter of  law,  that  there  Is  no  competent  evi- 
dence supporting  the  charge,  that  the  judg- 
■ttent  of  conviction  will  be  reversed. 

Thoe  fs  e^denoe  In  tbls  record  folly  snfA- 


cient  to  anthorln  the  Jury  to  contdnde  Qiat 
the  aivellaat  was  guilty.  Onr  Investlgatloii 
need  go  no  further,  except  to  determine 
whether  or  not  ths  Jvx^  waa  inflnmced  by 
Improper  motives  in  reaching  a  verdict 
Bishop  T.  States  9  Okl.  Or.  176,  130  Pao 
UTS;  fifaggard  v.  State.  9  Okl.  Or.  236,  131 
Pac.  649;  Caple  v.  States  3  Okl.  Or.  821, 
106  Pac.  6S1. 

[3i4]  It  Is  also  contended  that  ttie  court 
erred  In  admitting  incompetent,  irrelevant, 
immaterial,  and  hearuy  evidence  offered  by 
the  state  and  duly  «oepted  to  at  the  time, 
which  evidence  the  defendant  requested  the 
court  to  instruct  the  jury  not  to  ctmsider, 
whldi  request  was  by  the  court  doiied,  and 
to  which  ruling  of  the  court  the  defendant  at 
the  time  excepted.  This  assignment  of 
ror  relates  to  certain  testimony  of  one  Ed 
Wertaman,  a  deputy  sheriff,  who  was  intro- 
duced br  tile  state  in  rebuttaL  It  was  at- 
tempted to  be  shown  by  W^man  that  the 
deCmdanfs  tritnees  Gteorge  OndJo  bad  made 
certain  statements  to  Welsman  at  the  time  of 
his  arrest  contradictory  of  his  testimony  up- 
on tte  witness  stand,  and  at  the  time  Wels- 
man was  first  caltod  to  testify  the  court 
sustained  the  objection  of  defendant's  coun- 
sel to  this  testimony  on  the  ground  that 
proper  fonndatUm  had  not  been  laid  f^r  Its 
admission.  Thereafter  tbe  court  permitted 
tiie  state  to  ^ce  the-  witness  Oeorge  Codjo 
upon  tbe  witness  stand  for  a  further  cross- 
examination,  and  the  state  did  lay  the  prop- 
er foundation  for  impeaching  Ondjo  by  'Wels- 
man. So  that  the  only .  questim  left  to  be 
determined  is  whether  or  not  the  statements 
alleged  to  have  been  made  were  material. 
George  Oudjo  in  his  direct  examination  tes- 
tified that  John  Cndjo,  his  half-brother,  fired 
the  fatal  shot  that  klUed  GammlU ;  that  he 
waa  close  to  him,  and  saw  the  shot  fired,  and 
recognized  his  brother  John  at  the  time. 
VoT  purposes  of  impeachment  he  was  asked 
If  be  did  not  state  to  Welsman  in  substance, 
at  the  time  that  Welsman  arrested  him,  the 
following:  "I  don't  know  who  did  the  shoot- 
ing of  that  boy  up  there.  I  did  not  know 
anything  about  that  ahooUng  up  there,  or 
did  not  know  anybody  was  shot."  He  was 
also  asked  if  at  any  time  the  night  of  hly 
arrest  or  the  next  day  he  told  EM  Weisuia- 
that  John  Cudjo  did  the  shooting.  It  re- 
quires no  argument  to  convince  a  person  of 
ordinary  intelligence  that  this  evidence  was 
material.  Cudjo  at  the  time  of  his  arrest 
stated  that  he  did  not  know  who  did  the 
killing.  At  the  time  of  the  trial  he  statc^a 
positively  that  John  Gudjo  did  the  killing. 
It  was  a  material  inquiry,  according  to  the 
theory  of  the  defendant  as  to  who  fired  the 
fatal  shot,  and  it  became  relevant,  therefore, 
for  the  state  to  cijntradlct  the  only  witness 
wbo  took  tbe  stand  for  the  defendant  and 
testified  that  John  Oudjo  fired  the  shot 
Connsel  for  defendant  concede  that  a  wit- 
ness may  be  impeached  by  evidence  tending 
to  show  contradictory  statements  on  material 
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mattera,  bat  oontoid  that  Oils  evidence  vas 
ImmateriaL  With  this  cmtentlra  we  flrm- 
ly  diBBgree.  It  «u  material  to  prove  that 
either  the  defendant  or  one  of  his  codfifimd- 
ants  filed  the  fatal  shot,  and  where  a  wltnew 
makes  contradictory  statemeata  as  to  Aat 
fact  he  may  be  impeached  by  showing  tlie 
same.  It  is  not  necessary  to  dte  anfltoritles 
In  support  of  this  principle  which  has  been 
nveatedly  recognised  by  this  court 

It  is  also  contended  0iat  the  statement 
made  by  the  witness  George  Cadjo,  and 
upon  which  he  was  impeached,  to  wit,  "I 
am  going  to  Wewoka  tor  a  long  long  time," 
addressing  his  remarks  to  the  people  at  Olb- 
son  Payne's  home,  at  the  time  of  his  arrest, 
was  immaterial.  We  think  that  it  was  prop- 
er to  contradict  tliis  witness  hy  showing  that 
he  made  this  statement,  which  he  denied. 
It  tended  to  discredit  blm,  and  was  material 
in  disclosing  a  state  of  mind  on  Ills  part  at 
the  time  of  his  arrest,  shortly  after  the  homi- 
cide, which  Indicated  his  c<Kmectlon  with 
the  homicide  and  knowledge  of  Its  commls- 
sliHi,  indicating  that  he  was  oonoemed  In 
the  consplnu?  that  resulted  in  the  death  of 
Gammlll,  and  understood  why  he  was  being 
arreted.  The  defendant  had  produoed  this 
witness,  and  he  had  testified  to  a  state  vt 
facts  which  Indicated  that  neither  himself 
nor  the  defendant  was  In  any  way  connected 
with  the  killing,  or  had  any  knowledge  that 
Oammill  was  to  be  robbed  at  that  time.  It 
certainly  tended  to  discredit  the  testlmcmy 
that  he  had  given  to  that  effect,  and  for  that 
reason,  in  our  opinion,  it  was  sufficiently 
material  for  impeadiment  purposes. 

But  the  sotIous  questloa  in  oonnectlon 
with  this  evidence  Is  the  refusal  of  the  trial 
court  to  Instruct  the  jury  to  limit  Its  con- 
sideration of  same  solely  as  tending  to  im- 
peach the  witness  Oeorge  Cudjo.  Counsel 
for  defendant  did  not  request  an  instmctlon 
directly  covering  this  matter,  but  did  re- 
quest the  court  to  give  the  ftOlowlng  instmc- 
tlon: 

"You  ore  instructed  that  the  state  has  whol- 
ly Csiled  to  prove  that  a  conspiracy  enatod,  and 
in  this  connection  you  are  instructed  not  to 
consider  any  statemrats  of  witneescs,  except  for 
the  purposes  of  impeacbment  of  other  witnesnes, 
onncerning  what  was  said  or  done,  unlees  the 
defendant  were  personally  present  and  heard 
what  was  said.  And  you  are  further  instructed 
in  this  connectioii,  a  conspiracy  not  having  been 
proved  by  the  state,  that  brfore  you  can  find  the 
defendant  guilty  you  must  find  beymd  a  rea- 
s(HiRble  doubt  that  he  fired  the  shot  that  took 
the  life  of  George  Gammill,  the  deceased.'* 

Said  instruction  was  properly  refused  be- 
cause of  reasons  heretofore  given  to  the  ef- 
fect that  there  was  evidence  before  the  jury 
sufficient  to  submit  the  questifm  of  conspiracy. 

But  that  portion  of  said  Instnictloii,  "and 
in  this  connexion  you  are  instructed  not  to 
consider  any  statem^its  of  witnesses,  except 
for  the  purpose  of  impeachment  of  other  wit- 
nesses, concerning  what  was  said  or  done,  un- 
less the  defendant  were  personally  present 
and  heard  what  .was  said,"  ctttainly  directed 
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tile  court's  atcmttoa  to  this  Impeaching  evi- 
dence BOffldenUy  to  raqiilre  the  court  to  give 
a  pnqier  bistnictlcm  ooverii^  the  purpose  for 
^rtiiCh  It  shoold  be  CMuddwed  by  the  Jaiy. 
This  the  court  entirely  failed  to  do. 

It  has  been  beid  that  "wbero  an  Instone- 
tlon  *  *  *  Is  not  In  prefer  fbrm,  biA  pw- 
tains  to  a  matulal  Issue  In  the  case  as  made 
by  the  evidence,  the  court  should  sorrect  it 
and  give  It  in  proper  form,  If  he  has  not  oth- 
ervrise  Instructed  upm  tlut  issue ;  and  aft» 
such  request  it  Is  wnw  fbr  hlm  to  fall  or  re- 
fuse to  give  an  Instrudlmi  wtm  sudi  lasna" 
Boberson  t.  United  States,  4  Okl.  Cr.  38T,  Ul 
Fac  984;  M<!&itoaai  T.  Stat^  8  Okl.  Cr.  468; 
128Pae7S&;  Mortis  t.  Tbrr^  1  Ofcl.  Cr.  ei9, 
90  Pac.  760,  101  Fac;  111;  Falrgrtere  v. 
State,  10  Okl.  Or.  100,  134  Pac.  887.  It 
ms  the  dnty  of  Oie  court  after  this  ie> . 
quest  to  Instruct  the  Jury  that  sucb  con- 
tradictory statonients  could  only  be  oon- 
sidered  liy  thou  for  the  purpose  oC  affect- 
ing the  credibllitT  itt  the  witness  George 
CudJo,  and  for,  no  other  purpose.  These  oon- 
tradi(lory  statemente  by  George  CudJo  were 
in  no  sense  original,  evidence  against  this 
defendant,  but  the  Jury  was  1^  opoi  to  con- 
sider them  for  any  puzpose  it  might  have 
seen  fit  This  was  errw,  and  e^edally  pt^ 
udidal  to  the  defendant  in  this  case  because 
bis  entire  defense  was  tnised  upon  the  testi- 
mony of  thhs  witness. 

In  Sturgls  V.  Stats,  2  OkL  Cr.  S62,  102  Pac 
57,  this  court  held: 

"When  contradictory  statements  made  by  a 
witness  are  admissible  in  evicleaice  for  the  pur- 
pose of  impeaching  him,  they  must  be  ctHifined  to 
coDtradictions  of  the  testimony  of  the  witneaa 
nhich  are  injurious  to  the  party  seddng  to  im- 
peach him,  and  it  is  the  duty  of  the  court  t9 
doarly  inform  the  jury  that  mich  statements 
cannot  be  considered  as  independent,  substan- 
tive evidence  against  or  in  favw  of  tbe  defend- 
ant, and  that  the  jury  can  only  consider  such 
contradictory  statemeots  for  tbe  purpose  of  af- 
fectinff  the  credibility  of  the  witness,  if  they  de- 
cide that  such  Btntements  do  have  this  meet. 
and  that  it  is  unlawful  for  the  jury  to  oonsldv 
such  statemmts  tor  any  other  purpose." 

The  refusal  of  the  trial  court  to  instruct 
the  Jury  on  the  purpose  for  whldk  this  testi- 
mony was  alone  rwselTable  requires  a  nfrotsal 
of  this  Judgment. 

[6]  Other  matters  are  urged  in  the  brief  of 
counsel  for  d^endant  In  error  whldi  appear 
to  be  .well  grounded,  especially  that  the  jury 
was  permitted  to  have  access  to  certain  tes- 
timony, given  at  tbe  preliminary  examination, 
of  witnesses  who  were  not  examined  on  the 
trlaL  It  appears  that  the  entire  transcript  of 
the  testimony  given  at  the  preliminary  exam- 
ination was  upon  request  allowed  to  be  t«k«i 
to  the  Jury  room  for  tbe  purpose  of  pomit- 
ting  the  Jury  to  read  certain  portions  of  sndi 
evidence  Introduced  upon  the  trial  both  as 
original  and  Uniwaching  evidence.  While  it 
is  not  clearly  shown  that  the  Jury  considered 
or  read  any  of  this  evldwce  except  sudi  as 
was  Introduced  upon  the  trial  of  this  ca»e, 
it  is  dearly  evidmt  that  the  opportnnl^  to 
receive  and  examine  other  evldenos  than  (hat 
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received  In  court  wae  afforded.  Thie  should 
not  be  [>ermltted  under  any  drcumstanceB. 

The  second  subdivision  of  section  6837, 
Rev.  Laws,  makes  it  ground  for  new  trial  for 
the  jury  to  receive  evidence  out  of  court  other 
than  that  resulting  from  a  view  of  the  prem- 
ises. Sectlona  0912  and  S91S,  Bar.  Laws,  pro- 
vide; 

"On  retizlnff  fbr  ddUwratlDa  the  Jnrr  nay  take 
with  them  the  writt^  Instrucdoiia  area  by  the 
court,  the  forms  of  verdict  approved  by  the  court, 
and  all  papers  which  have  been  received  as  evi- 
dence in  the  cause,  except  that  they  shell  take 
copies  of  such  parts  of  public  records  or  private 
documwta  as  ought  not,  in  the  opinion  <tf  the 
court,  to  be  taken  from  the  person  having  them 
in  possession." 

"After  the  jury  have  retired  for  deliberatioD, 
if  there  be  a  disagreement  between  them  as  to 
any  part  of  the  testimony  or  if  they  desire  to 
be  Informed  <ai  a  point  of  law  ariang  in  the 
cause,  they  must  require  the  officer  to  conduct 
them  into  court.  Uptm  their  being  brought  into 
court,  the  inforniati(m  required  must  be  given  hi 
the  presence  of,  or  after  notice  to  the  county 
attOTney  and  the  defendant  or  hia  counsel,  or 
after  they  have  been  called." 

Had  there  been  a  disagreement  between 
ixiTOTB  as  to  any  testimony  introduced  other 
than  the  documentary  evidence,  the  Jury 
should  have  been  returned  into  court  and  the 
evidence  read  to  them.  And  where  the  evi- 
dence Is  written  or  documentary,  and  is  at- 
tached to  other  'such  evidence  not  introduced 
on  the  trial.  It  should  be  detached  from  that 
not  introduced  before  the  jury  is  permitted 
to  take  the  same  to  the  jury  room.  Tbe  fore- 
going statutes  should  be  strictly  compiled 
with,  as  it  is  a  substantial  right  of  the  de- 
fendant to  have  the  jury  kept  free  from  any 
improper  influences  while  considering  its  ver- 
dict as  well  as  during  the  entire  progress  of 
the  trial. 

[2]  Another  matter  which  is  complained 
of,  and  vrlU  In  all  probability  likely  arise  on 
a  retrial  of  this  charge,  is  that  the  court 
erred  in  admitting  that  part  of  the  dying 
declaration  of'Gammill  In  which  he  said, 
'"Those  negroes  shot  me  and  robbed  me." 
It  is  contended  that  this  evidence  should 
have  been  excluded  because  it  was  nothing 
more  than  the  opinion  of  the  deceased,  and 
the  deceased,  if  living,  would  not  have  been 
permitted  to  testify  to  such  effect.  There 
seems  to  be  two  rules  upon  this  question : 
First,  the  strict  rule  which  Is  followed  by 
some  courts  to  the  effect  that  It  Is  indispensa- 
ble that  the  dying  declaration  should  consist 
solely  of  facts  and  not  of  conclusions  or 
opinions;  and,  second,  the  liberal  <me  that 
opinion  rule  is  not  neoeasarlly  qtpUcaUe  to 
dying  declarations. 

The  latter  rule  is  pointed  out  by  this  court 
In  the  case  of  Blair  v.  Btate,  4  Okl.  Gr.  359, 
111  Pac.  1003.  The  doctrine  is  well  estab- 
lished In  this  state  that  matters  like  tills 
should  be  construed  liberally.  This  rule  is 
laid  down  by  Prof.  Wigmore  in  hia  work  on 
Evidence,  |  1447,  as  follows: 

"The  opinion  rule  has  no  application  to  dy- 
ing dedaratioiu.  Tbe  theory  of  that  rale  (post. 


9  1918)  ifl  that,  wherever  the  witness  can  state 
specifically  the  detailed. facts  observed  by  him, 
the  inferences  to  be  drawn  from  them  can  equal- 
ly well  be  drawn  by  the  jury,  so  that  the  witness' 
inferences  become  superfluous.  Now,  since  tbe 
declarant  is  here  deceased,  it  is  no  umger  pp>- 
sible  to  obtain  frwa  him  by  qnesticHiB  any  more 
detailed  data  than  his  statement  contam, 
and  hence  his  inf^ences  are  not  in  thu  Instance 
fluperfiuous,  but  are  indispensable." 

Numerous  cases  are  cited  In  the  note  to 
this  section  which  disclose  that  expressions 
very  similar  to  the  one  her«  made  by  the  de- 
ceased have  been  admitted,  such  as  the  fol- 
lowing: 

"He  cut  me  for  nothing."  "He  Wiled  me  for 
nothing."  "I  know  that  one  of  tlie  two  shot  m&" 
"Xou  have  killed  me  without  cause."  "Ther 
have  murdered  ma."  "He  shot  me  down  kke  a 
dog."  etc. 

— all  of  which  contain  certain  expressions  of 
<^^ul(»L  and  condluBloa  on  the  part  of  the 
deceased.  Applying  tbe  Uberal  rule,  there- 
fore, which  we  hold  to  govern  in  thU  state. 
It  is  our  opinion  that  the  statement  afore- 
said made  by  the  deceased  in  his  dying  dec- 
laration was  admlsslUfe 

The  contention  that  because  whisky  Is  con- 
traband property  in  this  state  as  against  the 
state  and  Its  officers  entitles  others  to  rob 
and  murder  In  order  to  obtain  possessl<»i  of 
It  fnnn  one  who  is  using  It  unlawfully  is 
wholly  -without  merit  Neither  robbery  nor 
murder  may  be  justified  or  excused  on  such 
a  ground. 

l!'or  the  reasons  given  the  Judgment  of 
conviction  la  revened  and  the  cause  remand- 
ed. Tbe  warden  of  the  state  penitentiary  Is 
Instructed  to  surrender  the  defendant  to  the 
custody  of  the  sheriff  of  Seminole  county 
upon  proper  demand  at  said  penitentiary. 

DOTLB,  P.  X.  and  ARHSTBOMG,  J.,  con- 
cur. 


GANT  V.  STATS.    (No.  A-2649.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Hay  19,  1917.) 

fB]/Uabiu  bv  the  Court.) 
CaiMiNAL  Law  «=»1169(^  —  Oonviotion  — 

KSVEBSAZb 

When  all  of  the  evidence  introduced  at  the 
trial  of  a  criminal  case,  considered  together, 
is  mfficient  to  authorise  a  legitimate  conclu- 
sion of  guilt  by  the  jury,  a  Judgment  of  convic- 
tion wiu  not  be  reversed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  SOTS.] 

Error  frcun  County  Court,  Jefferson  Coun- 
ty; Ben  F.  Saye,  Judgft 

O.  P.  Gant  was  convicted  ot  violating  the 
prohibitory  law,  and  he  brings  error.  Af- 
firmed. 

Bridges  &  Yertrees,  of  Waurika.  for  plain- 
tiff in  error.  B.  McUlllan,  Asi^  Atty.  Qest^ 
for  the  Stata 

ARMSTBONG.  J.  The  plaintiff  In  error. 
O.  F.  Oant,  was  convicted  at  the  July,  1&15, 
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term  of  the  county  court  of  Jefferson  coun- 
ty, on  a  charge  of  having  unlawful  posses- 
sion of  Intoxicating  liquors  with  IntexA  to 
sell  the  same,  and  Mb  punlsbm^t  fixed  at 
a  fine  of  ¥50  and  imprlBonment  In  the  coun- 
ty Jail  for  30  days.  An  appeal  was  duly 
prosecuted  to  this  court 

The  only  proposition  urged  In  the  brief  is 
that  the  Judgmwt  is  contrary  to  the  evi- 
dence. 

It  appears  that  plaintiff  In  error  Is  a 
farmer,  living  near  Waurika,  and  at  the 
time  of  the  charge  was  building  a  residence, 
pending  the  completion  of  which  he  was  liv- 
ing in  a  tent  near  by ;  that  he  went  to  Byers, 
Tex.,  and  got  two  barrels  of  beer  and  brought 
them  home.  On  the  day  be  arrived  with  the 
beer,  a  deputy  sheriff  living  at  Ardmore  tel- 
ephoned the  sheriff  of  Jefferson  county  to  be 
on  the  lookout  for  a  wagonload  of  Intoxi- 
cating liquors.  A  d^uty  from  the  sherifTs 
office  picked  up  the  trail  of  the  wagon, 
which  led  to  the  camp  of  the  defendant. 
When  they  arrived  at  his  place  he  told  them 
that  he  had  two  barrels  of  beer  and  had 
bought  them  for  his  own  use.  Some  argu- 
ment was  had,  and  the  deputies  agreed  to 
leave  the  beer  until  the  plaintiff  ia  error 
could  come  into  town  to  see  the  sheriff.  He 
came  into  town  the  following  morning,  but 
the  sheriff  was  absent  He  then  returned  to 
Ms  camp.  The  deputies  again  visited  the 
camp,  and  could  find  only  five  bottles  of 
beer.  When  defendant  was  questioned  con- 
cerning the  disposition  of  the  beer,  he  told 
them  it  had  been  stolen.  One  witness  testi- 
fied that  he  bought  beer  at  a  tent  located  in 
the  direction  of  where  the  tent  of  the  plain- 
tiff in  error  was  admittedly  situated;  that 
he  made  a  check  for  the  same  payable  to 
O.  P.  Gant  This  witness  declined  to  identi- 
fy the  plaintiff  in  error  as  the  person  from 
whom  he  purchased.  He  was  a  very  re- 
luctant witness,  and  was  apparently  en- 
deavoring to  shield  the  plaintiff  In  error. 

One  of  the  other  witnesses  who  was  In 
the  party  at  tbe  time  was  a  very  unwilling 
witness,  and  gave  no  incriminating  evidence, 
but  admitted  being  In  the  party. 

The  plaintiff  In  error  produced  a  numb^ 
of  witnesses  in  his  own  behalf,  who  testi- 
fied tbat  they  had  worked  on  the  house  he 
was  building  as  carpenters  and  paper  hang- 
ers ;  tbat  they  had  seen  beer  and  had  drunk 
beer  there,  but  bad  never  seen  any  sold  at 
any  time.  One  of  these  witnesses  testified 
that  he  worked  there  in  April ;  that  another 
tent  was  located  near  by  the  Gant  tent  some 
time  during  May,  but  tiiat  it  was  not  there 
at  the  time  the  offense  was  said  to  have  been 
committed. 

The  plaintiff  in  error  himself  testified,  ad- 
mitting that  be  had  the  beer.  He  denied 
selling  any ;  denied  knowing  the  state's  wit- 
nesses ;  denied  receiving  a  check  payable  to 
bis  order  for  beer.  He  admitted  telling  the 
tUieriff*s  deputies  at  one  time  tiiat  the  beer 
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had  bem  stolen  and  at  another  Hnte  Uiat 
it  was  In  a  pond.  He  said  that  one  of  his 
small  (^dren  took  the  beer  out  ot  the  bar- 
rels and  put  it  In  the  pond  while  be  was  gone 
to  town  to  see  the  sheriff;  that  he  used  tbe 
beer  instead  of  drinking  water  on  account 
of  the  fact  that  there  was  no  drinking  wa- 
ter nearer  than  a  mile,  and,  further,  that 
some  physician  had  advised  tiim  to  use  bear 
on  account  of  the  ill  health  of  his  wife. 

We  are  unable  to  agree  with  counsel  tbat 
this  conviction  is  contrary  to  the  evidence. 
The  testimony  offered  by  the  plaintiff  in  er- 
ror in  his  defense,  taken  together  with  the 
facts  offered  by  the  state,  raised  an  issue  ex- 
clusively for  the  Jury  to  determine.  The 
testimony  of  plaintiff  In  error  is  sudi  that 
the  Jury  was  warranted  in  scrutinizing  care- 
fully this  transaction.  It  Is  a  most  unrea- 
sonable and  unbelievable  story  that  an  or- 
dinary farmer  would  drive  16  or  20  miles  to 
get  two  barrels  of  beer  at  a  cost  of  $25  to  be 
used  for  drinking  water,  instead  of  hauling 
a  barrel  of  water,  which  would  cost  nothing, 
the  distance  of  a  mile.  It  Is  not  unreason- 
able for  people  In  ordinary  circumstances  to 
drink  beer  in  lieu  of  tea  or  coffee  with  their 
meals,  or  even  more  frequently,  hut  to  ask 
a  Jury  of  Intelligent  men  to  believe  that  an 
ordinary  farmer  suspended  tiie  use  of  water 
altogether,  and  substituted  beer,  was  pre- 
suming a  little  too  much.  When  this  kind 
of  defense  to  a  charge  of  having  the  unlaw- 
ful possesion  of  liquor  with  Intent  to  sell 
same  is  made,  and  a  conviction  follows,  the 
Judgment  will  not  be  disturbed  on  appeaL 

Taking  all  of  the  facts  disclosed  by  the 
record  together,  we  are  of  oi^nlon  that  tbe 
Judgment  of  the  trial  court  should  not  be 
reversed  on  the  ground  that  It  Is  contrary 
to  the  evidence. 

The  Jury  saw  and  heard  all  the  evidence, 
ol)Berved  all  of  the  witnesses  on  the  stand, 
and  were  citizens  of  the  same  community, 
and  probably  neighbors  to  the  accused.  They 
fbund,  under  their  oaths,  that  he  was  guilty 
of  having  this  liquor  In  his  possession  with 
Intent  to  sell  the  same,  and  the  local  court 
approved  th^r  vodlct  The  circumstances 
and  proof  offered  are  sndk  that  this  dedoi^ 
tAon  was  legitimate. 

Affirmed. 

DOXm  P.  J.,  and  BIATSON.  7.,  concnr. 


MURFHT  et  aL  t.  STATB.  (No.  A-2487.) 
(Criminal  Court  ot  Appeals  of  Oklahoma.  May 
10,  1W7.) 

fSyOabiu  bv  <Ae  Cotirt.} 
OsnasAt.  Law  «s»1115(1)  —  Txiai.  —  Sevm* 

AHOB— DiSCBKTIOM  or  OOUBT— BeVIEW. 
Under  Procedure  Criminal,  I  5S78,  R«t- 
Laws  1910,  when  two  or  more  oefeodants  m 
jointly  prosecDted  for  a  misdemeanor,  the  (rrant- 
inff  or  refusal  of  a  severance  rests  in  tbe  discre* 
tion  of  the  court    The  exerciBe  of  soch  di» 
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«ntioti  Is  revlewaUe;  Init,  to  be  reviewed,  the 
ease-made  or  bill  of  exceptiona  must  sbow  an  ap- 
plication for  severance  setting  out  sufficient 
grounds  therefor,  and  supported  by  affldavlta  or 
oral  testlmonj. 

[Bd.  Note.— For  other  eases,  see  Grlndnal 
Law,  Cent.  Dig.  U  2922,  2823,  2826.] 

AK>eal  from  Superior  Court,  Hoskogee 
County;  H.  R.  Tburman,  Judge. 

William  Muiphy  and  Mrs.  R.  T.  Kane 
were  convicted  of  the  violation  of  the  pro- 
hibitory law,  and  they  appeal  Reversed  as 
to  de^ndant  Murphy,  and  afllnned  as  to 
defendant  Kane. 

W.  W.  MMoyer,  of  Muskogee,  for  plaintiffs 
In  error.  The  Attorney  General  and  R.  Mc- 
Millan.  Ant  Attr.  Qen.,  for  the  State. 

DOYLE,  P.  J.  The  Information  In  this  case 
jotntty  charged  that  Will  Murphy,  Mrs.  R, 
T.  Kane,  and  R.  D.  (Dudle)  Mlnter  did  on 
the  23d  day  of  February,  1015,  knowingly 
and  unlawfully  have  the  possession  of  certain 
intoxicating  liquors,  to  wit,  seventeen  pints  of 
beer  and  three  small  drinking  glasses  full  of 
whisky,  with  the  Intention  then  and  there  on 
the  part  of  them  to  sell  the  same.  When 
the  case  was  called  for  trial  the  coanty  at- 
torney dismissed  as  to  the  defendant  Mlnter, 
whereupon  the  plalntUfs  In  error  each  oral- 
ly moved  'the  court  for  a  severance  of  the 
case  against  them,  and  a  separate  trial  there- 
of, which  motions  were  by  the  court  over- 
ruled. The  trial  proceeded,  and  they  were 
convicted,  and  their  punishment  assessed  at 
a  fine  of  $50  and  30  days'  confinement  In  tlie 
county  Jail.  From  the  ;tudgmwt8  rendered 
on  the  verdict  they  appealed. 

The  first  error  assigned  is  that  the  court 
erred  in  refusing  to  grant  a  severance.  Un- 
der our  Procedure  Criminal: 

"When  two  or  more  defendant^  are  jointly 

ftrosecated  for  a  felony,  any  defendant  requiring 
t  must  be  tried  separately.  In  other  esses  de- 
fendants jointly  prosecuted  may  be  tried  s^w- 
rately  or  jointly,  in  the  discretion  of  the  court." 
Section  5878,  Rev.  Laws  1910. 

In  Steen  v.  State,  4  OkL  Or.  800,  111  Pac. 
1097.  this  court  said: 

"The  exercise  of  the  discretion  here  given  to 
the  trial  court  in  granting  or  refusing  a  sever- 
ance in  a  misdemeanor  case  is  reviewable;  bnt, 
to  make  the  same  the  subject  of  review,-  the  case- 
made  or  bill  of  exceptions  must  show  an  appli- 
cation for  a  severance  setting  out  some  unnsual 
and  extraordinarv  condition  or  state  of  facts  in 
connection  with  tne  case  wtiich  would  materially 
prejudice  the  rights  of  the  applicant  in  a  joint 
trial,  and  this  must  be  supported  by  affidavits  or 
oral  testimony,  and  it  may  be  controverted  by 
the  state  in  the  same  way.  In  the  absence  of 
such  showing  on  the  part  of  the  applicant  the 
trial  court  cannot  know  and  is  not  required  to 
anticipate  that  a  situation  will  arise  in  the  trial 
justifying  a  severance.  The  fact  that  the  trial 
does  subsequently  develop  such  a  situation  is 
immaterial;  and  unless  such  application  is  Sled 
and  thus  supported,  Uiere  is  nothing  before  the 
court  calling  for  the  exercise  of  the  discretion 
given  it." 

In  the  case  at  bar  the  record  falls  to  show 
ap<Hi  what  ground  the  plaintiffs  In  error 
based  their  deaumd  for  a  separate  trial.  It 


follows  that  the  motions  for  s^Tarate  trials 

were  properly  overruled. 

The  only  other  assignment  of  error  in  the 
case  may  be  considered  under  that  of  the 
lnsufl5clency  of  the  evidence  to  support  the 
verdict  and  the  judgments.  The  substance 
of  the  testimony  ,  of  the  state's  witnesses,  J. 
D.  Robblns,  B,  D.  Hughes,  and  Doyle  Jay, 
deputy  sheriffs,  was  that  on  the  day  alleged 
they  went  to  the  second  floor  of  the  Alaska 
Building.  In  Muskogee,  where  Mrs.  Kane 
was  conducting  a  rooming  house,  and  In  an 
Ice  box  in  one  of  the  rooms  found  seventeen 
pint  botUes  of  beer  and  d  tray  with  three 
glasses  on  It,  partly  flUed  with  whisky;  that 
while  they  were  removing  the  liquor  Mrs. 
Kane  knocked  the  glasses  off  the  tray;  that 
at  the  time  there  were  three  men  in  another 
room  across  the  hallway;  that  Dudie  Win- 
ter was  there.  Wltneais  Bobbins  testified 
that  shortly  after  Will  Murphy  appeared  and 
said  he  did  not  want  us  to  arrest  the  woman 
this  time,  and  that  It  was  his  place.  The 
state  also  Introduced  In  evidence  a  certified 
copy  of  the  records  of  the  United  States  in- 
ternal revewue  collector  for  the  district  of 
Oklahoma,  ahowing  that  Mrs.  R.  T.  Kane 
had  paid  the  special  tax  inquired  of  retail 
liquor  dealers  for  six  months,  commencing 
January  1.  1915,  and  that  her  place  of  bnal- 
ness  was  her  rooming  bouse. 

As  a  witness  in  his  own  behalf  William 
Murphy  testified  that  he  did  not  own  or  ever 
have  any  Interest  In  the  building  or  the 
rooming  house;  that  he  called  there  when  the 
officers  were  raiding,  and  had  a  conversa- 
tion with  witness  Robblns.  wherein  he  offer- 
ed to  make  bond  for  Mrs.  Kane,  or  do  any- 
thing that  would  keep  the  ofhcers  from  tak- 
ing her  to  jail;  that  he  did  not  say  that  he 
owned  the  place ;  that  he  went  there  in  an- 
swer to  a  telephone  call  from  Mrs.  Kane; 
that  she  was  arrested  and  wanted  him  to 
make  bond  for  her.  Mrs.  R.  T.  Kane,  as  a 
witness  In  her  own  behalf,  testlfled  that  she 
was  the  proprietor  and  sole  owner  of  the 
Elka'  rooms;  that  the  beer  in  question  was 
placed  In  her  ice  box  by  the  men  who  were 
sitting  in  her  parlor  room  and  the  glasses 
contained  ginger  ale;  that  the  men  said  they 
were  going  to  order  a  lunch  and  drink  the 
beer;  that  her  retail  Uquor  dealer's  license 
was  secured  because  the  collector  had  told 
her  that  she  would  have  to  have  a  revenue 
license  to  sell  near  beer  or  anything  like 
that  Dudie  Mlnter  testified  that  he  re- 
sides at  the  Elks'  rooms;  that  Mrs.  Kane 
owned  the  place,  and  he  knew  that  the  de- 
fendant Murphy  had  no  Interest  In  the  place. 

As  to  the  defendant  Murphy,  we  are  of 
opinion  that  the  evidence  Is  Insufficient  as  a 
matter  of  law  to  sustain  the  verdict  finding 
him  guilty,  and  for  this  reason  the  Judgment 
of  conviction  is  reversed  as  to  Murphy. 
However,  we  are  unable  to  see  any  ground 
upon  which  the  judgment  against  the  de- 
fendant Mrs.  Kane  should  be  reversed.  Find- 
ing no  material  error  in  the  lecord,  and 
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there  being  evidence  sufficient  to  nutaln  the 
rerdlct  against  her,  the  Judgment  as  to  Mrs. 
R.  T.  Kane  will  be  affirmed. 

ABMSTBOMG  and  MATSON,  JJ^  concur. 


AUiBlN  T.  STATE.    (No.  A-2488.) 
(Orlminal  Court  of  Appeals  of  Oklahoma. 
Bfay  Id,  1917.) 

(ByllahuM  bv  the  Court.) 

1.  Cbikinal  Law  «s=»1171(1)  —  Tbzal  —  Rb- 
UABKs  OF  County  Attornet. 

Remarks  of  the  county  attorney  in  his 
argumcQt  will  be  considered  and  construed  in 
referoace  to  the  evidence,  and  in  order  to  con- 
stitute rorersible  error  the  impropriMy  indulg- 
ed in  must  have  been  such  as  may  have  improp- 
erly influenced  the  verdict. 

[Ed.  Note.— For  other  casOB,  see  Orlminal 
Law,  OenL  Dig.  {  8127.] 

2.  CniuiHAL  Law  <s9U.B6(1)— Appeal— New 

TBIAI/— FUNDAHSHTAL  ESBOB. 

Where  the  guilt  of  the  appellant  is  clearly 
and  coDcIusiTely  established,  and  there  is  no 
good  reason  to  believe  that  upon  a  second  trial 
an  intdUfoit  and  honest  jury  could,  or  would, 
with  reaBon  and  propriety  arrive  at  any  other 
verdict  than  that  of  guilt,  a  new  trial  will  not 
be  granted  except  for  fundamental  error. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8215-5217,  8219,  8230.] 

3.  CsnnwAL  Law  «s»S5&(2)  —  Tbiai.  —  Mis- 

OONDUOt  OF  JUBT— Use  of  IlTTOZIOANTS. 

The  use  ot  small  quantities  of  wbisky  or 
other  intoxicants  mixed  with  curative  drugs, 
or  diluted  and  used  strictly  for  medicinal  pur- 
poses, by  Jurors  when  not  deliberating  upon  the 
verdict,  is  not  such  mlaconduct  as  will  vitiate 
the  verdict  and  authorize  the  granting  of  a 
new  trial,  where  it  appears  that  such  jurors 
were  in  no  way  incapacitated  thereby  for  the 
proper  performance  of  their  duties.  Bilton  v. 
Terr.,  1  OkL  Gr.  666,  9»  Pac.  168,  distin- 
guished. 

4.  Cbimikal  Law   ^»25JA(4),   1174(5)  — 
TiiiAL— Misconduct  of  Juby— Statute, 

Record  examined  as  to  other  alleged  miscon- 
duct of  jury,  and  held  not  rerersitMe  error  in 
this  case. 

[Ed.  Noted~F(«  other  oases,  >ee  Criminal 
Law.  Gent.  Dig.      2252,  31750 

Error  from  Superior  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

Robert  Allen  was  convicted  of  murder  and 
sentenced  to  Imprisonment  t<x  life^  and  he 
brings  error.  Affirmed. 

Fruiett,  Snlg^  &  Tripp,  of  Oklahoma  City, 
for  plaintiff  In  error.  S.  P.  Freellng,  Atty. 
Oen.,  and  R.  MdMlUan,  Asst  Atty.  Qea,,  for 
the  State. 

HAXSOiX,  J.  A  statement  at  facts  wlU 
not  be  necessary  for  ai  determlmitioa  of  the 
queaUona  presented  In  this  appeal,  exc^t  to 
state  that  the  evidence  npon  ihe  part  of  the 
state  shows  a  willful,  premeditated  and  in- 
tentional killing  without  any  Justifiable  or  ex- 
cusable cause,  while  the  defendant  claimed 
either  that  he  was  too  drunk  to  know  what 
he  was  doing,  or  else  he  killed  the  deceased 
In  self-defense.  The  defendant's  testimony  is 


conflicting  as  to  wbldi  theory  of  defense  be 
relied  upon.  The  theory  of  temporary  in- 
sanity as  well  as  adf-defmse  were  both  cov- 
ered by  the  court's  Inatmctions.  The  wte 
errors  relied  upon  relate  entirely  to  alleged 
improper  aigumoit  on  the  part  of  the  as- 
sistant county  -attorney  and  Improper  con- 
duct of  the  Jury  while  impaneled  and  consid- 
ering the  evidence  In  tiie  case.  Tbe  flnt  al- 
leged error  relied  upon  for  a  reversal  is  the 
Imprc^r  conduct  and  argument  of  the  as- 
sistant county  attorney.  The  excerpts  from 
said  argument  contained  In  the  brief  of  plain- 
tiff In  error  wlilch  are  claimed  to  be  improp- 
er and  prejudicial  to  thla  ai^llant  are  as 
follows: 

First:  '^ou  took  the  life  of  a  man  who  wu 
there  defenseless.  You  know  it,  AU^  Yon 
were  there.   You  know  it" 

This  remark  was  objected  to  by  counsel 
for  the  appellant,  and  tliat  part  of  the  argu- 
ment "Tou  know  it,  Allen,"  was  by  the  court 
promptly  stricken,  and  the  Jury  admonished 
not  to  con^der  tt. 

Second:  "If  you  went  home  to  your  wife  and 
little  children  and  told  them  what  you  had 
beard  from  the  witnessee,  what  woiid  thwr 
conscience  tell  them?" 

Counsel  for  appellant  made  the  f<rilowlng 
objection  to  this  line  of  argument: 

"Note  our  exceptions  to  that  *argum<mt  as  not 
le^imate  and  not  gonoane  to  tbe  case." 

Third:  "No,  fou  would  not  say  that  diild'B 
conscience  told  it  wrong.  Don't  go  home  and 
have  a  child  tell  you  those  things.*' 

To  the  foregoing  statement  the  following 
objection  was  interposed  by  counsel  for  ap- 
pellant: 

"We  object  to  this  kind  of  argument  as  be 
ing  made  for  the  purpose  of  arousing  preju- 
dioe  only." 

Fourth:  "Go  home  and  lot^  your  dear  wi/e 

in  the  fuce.  When  you  speak  to  her  and  she 
says,  'John,  what  did  you  do  in  the  face  oC  that 
testimony'/'  .  You  do  not  have  any  doubt  d 
his  guilt." 

To  the  foregoing  counsel  for  appellant  ol> 
Jected  as  follows: 

"We  object  as  not  germane  or  Intimate  ar- 
gumc'ut,  not  relevant  and  note  our  exceptions." 

Fifth:   "Lot's  go  beyond  the  perstmafitieB  in 
tilts  case  and  get  down  to  the  real  issues,  ^ere 
is  no  politics  in  this  case.    Fruiett  took  it  out 
when  ne  discovered  a  man  with  a  John 
button  on." 

To  the  forgoing  remark  counsel  for  the 
appellant  excepted  as  follows: 

"Note  our  excepti<His  to  that  argument" 

After  which  the  county  attwney  continued 
as  follows: 

"I  don't  care  for  your  exceptions.  Whs 
brought  that  into  this  case?  Not  a  man  on  tbe 
5nry  will  say  that  I  broo^t  It  in  here.  Who* 
does  it  cut  any  figure  anyway?  Be  oourageoiUi 
men."  ' 

Whereupon  counsel  again  excepted  as  fol- 
lows: 

"Note  our  ezceptions  to  tbe  argumeot  of 
counsel  as  being  highly  improper." 

"By  the  Court:  Just  a  minute,  Mr.  Choate, 
gentiemen  of  the  Jury,  these  arguments  of  coun- 
sel both  for  the  state  and  the  defendant  in  rc- 
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fard  to  politics  bavins  ^tered  isto  thi«  c&m; 
the  court  fails  to  see  whero  an;  politics  has  en- 
tered, and  fails  to  see  where  it  Is  relevant  or 
should  be  commented  upon  by  counsel  for  the 
state  or  the  defendant  either  one.  Xou  will 
therefore  disrmrd  all  statements  of  counsd  in 
zepRrd  to  poiitkB  harinv  enfiered  into  the 
caae,  the  same  bd^  impertinent  and  not  prop- 
erly before  yon." 

[1]  The  fbregdng  ezcerptB  from  the  brief 
of  cotmael  for  the  appeUant  and  the  record 
itaeit  contain  all  the  statments  of  the  as- 
i^tant  county  attorney  alle^^  to  be  Improp- 
er, and  the  rulings  of  the  trial  coart  there* 
<HL  It  will  be  noted  that  although  thwe 
was  no  request  on  the  part  of  eoans^  by  the 
appellant  tliat  the  court  withdraw  any  oi 
this  argument  frtun  the  consideratlfm  ct  the 
Jury  that  the  court  of  ita  own  motion,  how- 
ever, did  wlthdTBW  certain  portions  of  this 
argument  fnmi  the  Jury  and  Instructed  the 
Jury  not  to  consider  it.  The  assistant  coun- 
ty attx»ney  engaged  In  a  line  of  argument 
y/hldx  Is  not  to  be  commended,  and  we  agree 
With  counsel  tor  the  aiveUant  that  the  argu- 
ment made  had  a  tendency  to  appeal  to  the 
passion  and  prejudice  of  the  Individual  mem- 
bers of  the  Jury.  However,  It  Is  not  such 
ai^rument  as  the  nuifeing  of  which  Is  a 
ground  for  a  new  trial  under  the  statutes  of 
this  state.  In  our  (pinion,  this  argument 
could  have  l>een  cured  by  Its  withdrawal 
from  "the  consideration  of  the  Jury  by  the 
trial  court,  and  counsel  for  the  aHpellant 
should  have  requested  its  withdrawal  In  or- 
der that  the  court  might  have  cured  the  er- 
ror, if  any.  This  was  not  done.  Counsel  at 
the  time  only  saw  fit  to  object  and  take  an 
exception  without  any  ruling  by  the  trial 
court  upon  the  Impropriety  of  certain  of 
these  remarks.  Others  the  trial  court  of  Its 
own  motion,  as  heretofore  indicated,  saw  fit 
to  withdraw  and  admonished  the  Jury  not  to 
consider.  It  is  not  every  species  of  improp- 
er argument  that  Justifies  this  court  In  re- 
versing a  judgment  of  conviction.  The  ar- 
gument may  be  improper,  but  the  proof  of 
guUt  may  also  be  so  overwhelming  that  it  Is 
evident  tJiat  upon  a  second  trial  an  Impartial 
and  intelligent  Jury  could  arrive  at  no  honest 
conclusion  except  that  of  guilt.  That  Is  the 
situation  In  this  case.  The  proof  upon  the 
part  of  the  state  when  considered  In  connec- 
tion with  the  evidence  of  the  defendant  la  so 
convincing  and  conclusive  that  it  Is  readily 
to  be  seen  that  a  verdict  of  guilty  of  mur- 
der was  the  only  logical  conclusion  that  an 
Intelligent  Jury  could  have  arrived  at  In 
this  case.  It  would  he  an  Imposition  upon 
the  law-abiding  citizens  of  this  state  and  an 
unjust  burden  upon  the  taxpaylng  public  to 
reverse  this  judgment  because  of  these  al- 
leged errors  In  the  argument  where  no  re- 
quest was  made  to  have  the  trial  court  with- 
draw the  remarks  from  the  consideration 
of  the  Jury.  It  is  not  the  rule  In  Oklahoma 
that  error  presumes  injury,  but  this  court  is 
required  to  examine  the  entire  record  care- 
fully and  determine  from  all  the  facts  and 


circumstances  surrounding  the  case  (where 
the  error  is  not  fundamental — 1.  e.,  such  as 
involves  the  violation  of  some  express  con- 
stitutional or  statutory  right  of  the  defend- 
ant) to  determine  whether  the  error  com- 
plained of  has  prot>ably  resulted  in  a  mis- 
carriage of  Justice.  This  caunot  be  said  to  be 
true  In  this  Instance  because  of  the  conclu- 
sive proof  of  the  guilt  of  this  appellant 

[2]  We  hold,  therefore,  that  where  the 
guilt  of  the  ai^ellant  is  clearly  established, 
and  there  is  no  good  reason  to  believe  that 
upon  a  second  trial  an  Intelligent  and  hon- 
est Jury  could  or  would  with  reason  and  pro- 
priety arrive  at  any  othM*  verdict  than  that 
of  guilt,  a  new  trial  will  not  be  granted  ex- 
cept for  fundam^tal  error. 

[3]  It  Is  also  contended  that  the  Jury, 
while  conslderLng  the  evidence  In  the  case 
drank  whisky.  The  evidence  In  .  support  of 
this  alleged  ground  for  a  new  trial  Is  sub- 
stantially as  follows:  It  appears  that  after 
the  Jury  was  Impanded  and  while  the  evi- 
dence was  b^ng  introduced  the  court  took  a 
recess  over  Thanksgiving  Day,  and  on  said 
day  the  Jury  was  kept  together,  in  charge  of 
a  sworn  baillfT,  a  part  of  the  time  being  lo- 
cated In  a  room  at  a  hotel  In  Oklahoma 
Olty.  One  of  the  jurors  was  sick,  and  on 
the  recommendation  of  his  physician  was 
told  to  take  a  little  quinine  and  whisky.  In 
some  manner,  not  disclosed  by  the  record, 
this  Juror  procured  a  half  pint  of  whisky, 
and  mixed  the  quinine  with  It,  and  during 
Thanksgiving  l>ay,  while  the  Jury  was  not 
considering  the  evidence,  this  Juror  drank 
the  greater  part  of  such  mlxtpre.  It  appears 
also  that  another  Juror  drank  two  drinks  of 
this  mixture  on  that  day.  On  the  next  morn- 
ing before  going  to  the  trial  this  sick  Juror 
took  one  drink  of  the  whisky  and  quinine. 

The  foregoing  is  the  misconduct  complalu- 
ed  of.  Counsel  for  appellant  rely  largely  up- 
on the  decision  of  this  court  in  the  case  of 
Bilton  V.  Territory,  1  Okl.  Cr.  666,  99  Pac. 
163,  in  which  it  was  held: 

"The  use  of  intoxicating  liquor  as  a  beverage 
by  a  juror  during  tho  trial  and  consideratitm 
of  a  capital  case  will  vitiate  a  verdict  of  guilty, 
and  entitle  the  accused  to  a  new  trial." 

It  will  be  noted  that  in  that  case  the  in- 
toxicating liquor  was  used  as  a  beverage, 
while  In  this  case  It  was  prescribed  as  a  medi- 
cine and  used  upon  the  advice  of  a  physician. 
In  the  Biltcm  Case  the  wbisky  was  drunk  at 
a  time  when  the  jury  was  considering  the 
evidence.  In  this  case  the  whisky  and  qui- 
nine was  taken  at  a  time  when  the  Jury  waa 
not  considering  the  evidence,  but  during  a 
recess  occasioned  by  the  haK>ening  of 
Thanksgiving  Day.  It  also  appears  from 
the  Bilton  Case  tliat  the  dedaions  upon 
whi<di  that  holding  of  this  eourt  resta  are  baa- 
ed upoa  the  use  of  Intoxicants  after  the  Jury 
had  retired  to  consider  of  Its  verdict  The 
drinking  of  whisky  or  any  other  Intoxicating 
beverage  by  the  jury  or  by  any  member  there- 
of should  not  be  tolerated,  and  the  bolUff  la 
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(Aarge  of  a  Jury  should  be  very  carefol  to 
guard  sgBlnst  the  receptlcm  and  use  of  such 
Intoxicants  by  the  jury. 

The  BUtmi  Case,  we  think,  Is  distinguisha- 
ble from  tbfs  case.  Flrslt,  in  that  la  the 
Bllton  Case  the  Jury  used  whisky  as  a  bev- 
erage and  drank  ctmstderaMe  quantities  of 
tt  throughout  the  progress  of  the  trial,  while 
in  tills  case  only  two  members  of  the  Jury 
partook  of  whisky  mixed  with  quinine  as  a 
medicine,  and  then  during  a  recess  in  the 
trial,  and  it  Is  not  shown  that  the  effect  of 
sucli  mixture  deadened  the  sensiblilties  of 
the  Jurors  to  any  extent  whatever,  or  ren- 
dered  either  of  them  Incapable  for  tho  prop- 
er performance  of  their  duties.  Further,  It 
is  not  contended  in  tills  case  that  after  the 
Jury  retired  to  conaldor  of  their  verdict  that 
any  Intoxicants  were  consumed  by  any  mem- 
ber thereof.  In  the  BUton  Case  it  was  shown 
tba.t  certain  members  of  the  Jury  drank 
whisky  at  a  saloon  "while  hearing  this  case 
and  delUmratlng  upon  their  verdict."  So 
0iat  it  may  be  readily  seen  that  the  facts  in 
tlie  BUton  Case  are  verj  diastmUar  t»  the 
facts  in  this  case. 

The  Supreme  Court  of  Iowa  In  the  case  of 
State  V.  Blon^,  S3  Iowa,  273,  11  Am.  B^. 
122,  dlstingulabee  In  fact  and  prlndple  the 
GBM  Of  State  V.  Baldy,  17  Iowa,  30  (cited 
with  aiH>roTal  In  the  Bilttm  Case),  as  follows: 

"It  Is  next  assigned  as  error  that  the  court 
refused  to  set  aside  the  verdict  of  the  jury  on 
the  ground  that  one  of  the  jurors  drank  intoxi- 
cating liquor  during  the  progress  of  the  triaL 
ThB  affidavits  as  to  the  fact  that  the  juror 
did  BO  drink  are  not  set  out  In  full  In  the  ab- 
stract So  far  as  wo  are  able  to  determine  the 
circumstances  upon  the  abstract  and  arguments 
they  are,  that  one  of  the  jurors,  not  in  the  habit 
<rf  drinking,  was  ill  duruig  the  trial,  and  took 
for  medicinal  purposes,  without  medical  ad- 
vice or  prescription,  some  brandy  and  black- 
berry balsam  or  mixture;  that  It  was  done 
during  tlio  hearing  of  the  ease  and  not  after 
the  Jury  retired.  There  is  no  diowinr  or  claim 
that  Its  effects  were  intoxicating  or  other  than 
remedial;  nor  is  it  shown  that  the  facts  con- 
cerning it  were  not  well  known  to  defendant 
and  Ills  counsel  at  the  time  and  before  the 
cause  was  submitted  to  the  jur^.  The  cose  is 
not,  either  in  Its  facts  or  prmciplcs,  within 
State  V.  Baldy,  17  Iowa,  39,  nor  Byan  v.  Har- 
row, 27  Iowa,  494  [1  Am.  Hop.  802],  and  there 
was  no  error  in  the  action  of  the  court  in  this 
respect'* 

The  facts  In  the  Morphy  Case  are  very 
flimllar  to  the  facts  In  this  case.  In  the  case 
of  Gllmanton  v.  Ham,  38  N.  H.  114,  the  use 
of  a  small  quantity  of  brandy  by  a  Juror  for 
medicinal  purposes  is  held  not  to  be  error 
where  his  disease  Is  real  and  manifest,  and 
the  use  of  brandy  had  been  previously  pre- 
scribed by  a  physidan.  This  later  case  dis- 
tinguishes the  principle  previously  announced 
by  that  court  In  the  cases  of  State  v.  Bui- 
lard,  16  N.  H.  139,  and  Leigbton  v.  Sargent, 
31  N.  H.  119,  64  Ant  Dec.  323  <cited  with  ap- 
proval In  the  Bllton  Case),  althou^  the  for- 
mer decisions  were  not  mentioned.  In  Gll- 
manton V.  Ham,  supra,  the  court  said: 

"We  see  no  sufficient  cams  far  setting  aside 
tho  verdict  in  the  conduct  ctf  the  juror  In  drink- 
ing a  small  quantity  of  Inrandy,  wnicb,  upon  tht 


evidence  before  us,  he  must  be  holden  to  have 
taken  only  and  strictly  as  a  medicine,  prerions- 
ly  prescribed  by  his  physician,  as  a  remedy  tat 
tiio  disease  under  which  he  was  manifestly 
laboring  at  the  time,  and  not  as  a  bererage. 
It  was  taken  1^  him  alMie,  apart  from  and 
wltbont  the  knowledge  of  any  of  his  feilon, 
in  good  faith,  as  a  remedial  agent  for  a  serioos 
and  tronblesome  malady.  The  facta  found  by 
tho  case  do  not  seem  to  ns  to  differ  subetantial- 

Sln  effect  from  what  they  would  have  been  if 
e  Jnrw  had  carried  In  his  pocket  a  vial  of 
medicine  for  the  relief  of  the  difficulty  under 
which  he  was  suffering,  and  had  taken  a  dose 
of  it  on  one  of  the  numerous  occasions  when 
he  was  obliged,  as  the  eonseqaenee  <tf  fals  ill- 
ness»  to  leave  the  jnryroom.  His  disease  was 
real  and  manifest,  and  not  feigned;  the  juror 
was  not  In  the  habit  of  using  spirituous  liq- 
uors; he  requested  tbo  officer  to  obtain  the 
small  quantity  of  brandy  for  him,  as  the  medl- 
<^e  prescribed  by  his  physi<^an  Iw  the  disease 
under  which  he  was  palpably  suffto-ing;  he 
drank  it  privately  as  a  medicine,  and  not  u 
a  beverage,  after  his  mind  was  made  up  in  the 
case;  and  it  is  impossible  to  ctmceive  how, 
under  the  circumstances,  tbo  defendant  eta 
have  suffered  from  the  influence  of  the  liquor 
upon  the  judgment  of  the  juror,  or  what  inju- 
rious Influence  can  be  exerted  on  the  commu- 
nity as  the  result  of  such  an  oocurrence.  Then 
would  not  seem  to  have  been  anything  in  the 
conduct  of  the  Juror,  as  disclosed  by  the  case, 
which  can  righ^ully  be  regarded  as  imprudent 
or  injadicioos,  mwk  less  deserving  the  severe 
zepr^ensloa  and  rebuke  wt^di  woau  be  involv- 
ed in  setting  aside  the  verdict  on  that  acoonnt" 

A  frirnHftT-  distiuctlon  Is  made  In  the  case 
of  Pc^  T,  Stat^  36  Mlas.  121.  wherein  4t  was 
held: 

"^e  Introduction  the  bailiff  al  intoxicate 
ing  liquors,  in  a  sufficient  quantity  to  produce 
drunkenness,  into  the  room  where  the  jury  in 
a  f^ony  case  are  deliberating  upon  their  vet- 
diet,  is  illegal  and  impropis;  and  if  nothing 
more  appear,  the  verdict  will  be  set  aside  upon 
the  ground  that  the  jury  were  thereby  exposed 
to  an  improper  influence;  but  if  it  appear  that 
such  liquor  was  used  by  only  one  of  the  jury, 
who  was  sick,  and  that  he  was  not  intoxicated 
thereby,  the  presumption  which  would  otber^ 
wise  arise  against  the  purity  of  the  verdict  Is 
rebutted,  and  It  will  not  be  disturbed." 

Other  cases  to  like  ^ect  are  State  t. 
Cucuel.  31  N.  J.  Law,  249,  and  People  t. 
Romero^  12  Cal.  App.  466, 107  Pac.  709. 

While  there  appears  to  be  a  direct  conflict 
In  the  anthorltlea  as  to  whether  or  not  the 
use  of  Intoxicating  Iiq.nors  as  a  bevwage  bj 
members  of  the  Jury  during  the  progress  ox 
the  trial  and  while  deliberating  upon  the 
verdict  iB  of  Itself  sufficient  ground  for  grant- 
ing a  liew  trial,  there  appears  to  be  an  uni- 
formity of  modem  c^lnlbn  to  the  ^Eect  that 
the  use  of  small  quantities  of  whisky  or 
other  intoxicants  mixed  with  curative  drugs, 
or  diluted,  and  used  strictly  tor  medldnal 
purposes  by  Jurors  is  not  such  misconduct  as 
will  vitiate  the  verdict  and  authorize  the 
granting  of  a  new  trial,  where  it  appean 
that  such  Jurors  were  in  no  way  renderpd  la- 
tozicated  or  incapacitated  for  the  proper  per- 
formance of  their  duties.  There  is  an  af- 
firmative showing  In  this  case  that  neither  of 
the  Jurors  who  partook  of  whisky  and  qui- 
nine were  {n  any  way  incapacitated  then4)f. 

£4]  Finally  it  is  cont»tded  that  othH-  mis- 
conduct of  the  Jury  should  reverse  this  jutls- 
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meat.  This  aarignment  (tf  error  refers  to 
the  tact  that  during  recesies  takva  durtng  the 
progress  of  like  trial  the  jurors  irere  permit- 
ted to  have  access  to  certain  local  news- 
papers concerning  statements  of  other  homi- 
cides commuted  In  Oklahoma  ooimty  while 
the  trial  of  this  case  was  In  progress,  and 
also  during  a  recess  aome  of  the  Jaiy  saw  the 
Bberlff  come  Into  the  ooorthoase  carrying  a 
hat  and  two  botchv  knlres,  and  one  of  the 
Jurws  spoke  to  him  and  asked  him  If  that 
was  all  he  got.  and  he  rolled,  "No,  I  got  one 
dead  one  and  five  live  one&"  It  Is  asserted 
that  this  conduct  Js  snch  as  to  greatly  preju- 
dioe  this  defotdant  utd  derive  him  of  a  fair 
and  Impartial  trial.  While  the  conduct  of 
tbe  Juror  In  ydllng  to  the  Aerlfl  as  he  was 
passing  through  the  courthooae  Is  subject  to 
crltidsmt  and  la  muA  as  the  trial  court  should 
always  rrirake  should  attwtlon  be  called  to  It, 
nerarOneiesB  vm  co^inot  «ea  wberetai  this 
defmdant's  aohstantlal  rights  were  preju- 
diced  ther^.  Our  statutes  dteMooE  588B, 
6000,  and  SBST,  Bevlsed  I<aws)  provide  that 
there  shall  be  no  oommnnicatlon  with  the 
Jury  after  It  baa  been  Impanded  and  sworn 
to  try  the  case  1^  any  person  on  any  subject 
connected  with  the  trial  ItaeOf.  and  If  sntiti 
a  eomnmnlcation  is  bad  it  la  ground  for  new 
trial,  and  the  verdict  sbould  be  set  aMde.  In 
this  case  ft  is  shown  conclnslvdy  that  no 
peaaa  was  permitted  to  cMuoumlcate  wUh 
the  Jury  upon  any  subject  connected  with 
the  trial,  and  it  Is  also  Bhcma  that  the  news- 
papers which  the  Junws  were  permitted  to 
read  contained  no  stiUsiDent  with  ref eraipe 
to  this  paiticDlar  trial;  that  audi  matters 
were  torn  or  cot  out  of  the  papers  before 
tbsy  were  haAded  to  the  Jurors.  No  statu- 
tory, ri^  of  thiB  defendant  therefore  was 
vlcdated.  the  Jury  did  not  discuss  these  out- 
side matters  In  any  way,  and  It  does  not 
appear  that  the  defendant  was  probably  In- 
jured sDCh  aUefSd  misconduct;  but  on 
the  other  hand  the  testtuKHiy  of  the  persons 
called  by  thB  detoidant  In  siqiport  of  the 
motloa  for  new  trial,  la  our  (pinion,  shows 
that  no  injury  was  occasioned  this  defend- 
ant by  any  of  these  matters  set  forth  in  the 
motlm. 

Where  the  evidence  is  so  conclusive  and 
convincing  of  the  guilt  of  the  defendant  of 
the  degree  of  crinw  of  which  the  Jury  found 
blm  gulltTt  teian  this  court  may  set  sudi  a 
Judgment  of  conviction  aside  it  must  clearly 
appear  that  the  defendatft  has  been  deprived 
of  some  constltutlMial  or  statutory  rii^t,  or 
that  the  errwa  complained  of  have  probably 
resulted  In  a  miscarriage  of  Justice.  In  this 
caa^  It  la  our  Ann  conviction,  not  wily  that 
there  has  been  no  miscarriage  of  Justice,  or 
that  the  defendant  has  been  deprived  of  any 
<^  his  constitutional  or  statutory  rights  hot 
also  that  tbe  conviction  of  murder  received 
at  the  hands  of  the  Jury  was  the  only  honest 
T«dlct  which  an  Intelligent  and  unbiased 
Jury  could  have  found  under  the  evidence. 


For  the  reasons  given,  the  Judgment  of  the 
sup^or  court  of  Oklabmna  county  la  af- 
firmed. 

DOYLB,  P.  J.,  and  ARMSTRONO,  J.,  oon- 
cur. 


FIBRSON  r.  STATE.     (No.  A-1978.) 
(Mmlnal  Court  of  Appeah  of  Oklahcnaa. 
May  19,  1917.) 

(Svllabug  J>y  tht  Cow(.J 
OaiKiNAi,  Law  «=3784(1)— iNSTBUonon— Oib- 

0UM8TANTIAL  EVIDKNCB. 
When  the  state's  case  is  baaed  vrh<dly  upon 
circumstantial  evUence,  and  the  proof  offered 
by  the  defmdanta  discloses  only  facts  whidi 
tend  to  exonerate  him  fran  the  commiasion  of 
the  crime  charged,  an  instruction  on  drcum- 
Btantial  evidence  should  bo  given  1»  the  ooort, 
and  it  is  error  to  rtfuae  to  do  so  wnea  it  Is  re- 
qaested. 

[Bd.  Notar-FM-  other  eases,  ssa  Criminal 
lAW,  Oent.  Dig.  H  188S,  1960.] 

Error  from  District  Court,  McCurtain 
County;  Summers  Hardy,  Judge. 

Ellie  Plerson  was  tried  upon  a  charge  of 
murdw,  ccmvlcted  of  manslaughter,  and  he 
brings  error.  Reversed. 

Ames.  Chambers,  Lowe  ft  Bidiardson,  of 
Oklahoma  City,  and  T.  J.  Barnes,  of  Idabei, 
for  plalptlff  in  error.  G.  M.  Barrett,  Co. 
Atty.,  of  Idabel.  for  the  Stat& 

ARMSTRONG,  J.  TtM  i^lnttff  In  error, 
Ellle  Plerson,  was  Indicted  by  the  grand  Ju- 
ry of  McCurtain  county  in  1912,  JtHntly  with 
one  John  Flam^p,  for  the  murdor  of  8. 
B.  I^ona.  a  negro,  in  April  of  that  year. 
Flanagan  waa  never  apprehended.  The 
lAaintUr  in  error  waa  tried  In  December, 
1912,  convicted  of  manslau^ter  In  the  first 
degree  and  his  punlahmenn  fixed  at  confine- 
ment In  the  state  penitentiary  for  a  term  of 
four  years.  . 

An  elaborate  statemoit  of  facts,  as  they 
were  developed  at  the  trial,  is  presented  In 
the  brief  of  the  plaintUF  In  error,  the  cor- 
rectness of  which  is  not  chhllraged  by  coun- 
sel for  the  state.  We  therefore  adopt  the 
same  for  tbe  purposes  of  this  opinion : 

"Geoige  LycMis  testified  on  behalf  of  the 
state  as  follows:  'I  am  16  years  of  age,  and  a 
son  of  the  deceased.  In  the  spring  of  1912  the 
deceased  was  working  at  Broken  Bow.  On  the 
Saturday  ni^t  of  the  killiux.  defendant  and  a 
tall  fellow,  neither  of  whom  I  had  ever  seen 
before,  came  to  deceased's  camp.  They  came 
in,  and  deftmdant  sat  leaning  against  the  bed, 
and  the  tall  fellow  went  outside  with  deceased 
and  talked  to  him.  They  came  back  into  the 
tent  vid  got  deceased's  hat,  aud  the  tall  fellow 
said  that  bo  had  three  cases  of  whisky  at  the 
log  camp,  and  he  wanted  deceased  to  ao  with 
them  and  help  bring  it  to  the  camp  where  de- 
ceased stayed.  As  they  started  oat  deceased 
turned  around  and  said,  "Boys,  I  will  be  back 
after  while."  We  sat  up  and  waited  for  him. 
but  he  did  not  come  back,  and  we  went  to  bed 
and  to  sleep.  I  next  saw  deceased  on  the  toi- 
lowing  Monday.  He  was  In  the  branch  by  the 
side  of  the  railroad,  dead.    His  throat  was  eat 
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Deceased  wbb  not  drinUng  any  Hhat  night  I 
do  not  know  whether  deceased  bought  anything 
from  the  two  men  that  night  or  not  Deceased 
had  about  $50,  but  this  was  Bubseqiiaitly  found 
under  .his  pillow.' 

"Cross-examination:  'It  was  "tall  fcUow" 
who  took  deceased  outside,  and  at  no  tlm«  did 
the  defendant  say  anydiing.' 

"S.  li.  Brock  testified  in  behalf  of  the  state: 
'I  was  not  personally  acquainted  with  the  de- 
fendant, but  had  seen  him  several  times.  De- 
ceased lived  in  the  camp.  I  saw  deceased  after 
he  was  killed,  doee  to  the  railroad  about  a 
quftrter  of  a  mile  from  where  the  latter  lived. 
Hifl  throat  was  cut  I  saw  defendant  and  an- 
other fdlow  on  Saturday  evening  before  the 
killing  about  three  miles  out  of  Broken  Bow 
going  towards  the  front  Deceased  lived  at 
tiie  front  in  a  tent' 

"H.  L.  Stiff  testiaed  In  behalf  of  the  atat*: 
'I  was  a  constable  and  lived  near  Broken  Bow. 
I  did  not  see  the  deceased.  I  followed  the  do- 
fendant  and  Haaagan  from  BnAen  Bow  to 
3<Aii  Beavm'  house,  where  they  apenf  thanii^t; 
learned  there  that  tiiey  had  gone  to  HoduUowa, 
At  Hodiatown  I  found  that  they  had  nme  to 
Grannis,  Ark.  Defendant's  mother  hved  at 
Grannis:  I  went  to  Orannis  aad  had  a  deputy 
sheriff  there  arrest  defendant  I  asked  defend- 
ant whttt)  Blanagui  waa^  and  ^  latter  replied 
that  he  didn't  know;  guessed  he  was  Ln  Xjouisi- 
ana  by  that  time,  as  he  left  that  morning  on 
the  train.  A  little  later  defendant  said  that 
Flanagan  was  over  at  Frank  Amold'i,  Us 
brother-in-law.  I  went  to  Frank  Amold'a,  and 
the  latter  said  that  Flanagan  had  been  gone 
^  minutes.  I>efendftnt  maiM  a  statement  to  me 
in  regand  to  the  killing.  He  said  they  were  down 
there  In  the  jfole  camps;  that  flanagan  soM 
the  deoeaaed  some  whisky,  and  when  the  latter 
got  his  po^etbook  out  to  <pay  for  it,  Ilanagan 
saw  he  had  tome  money,  about  $17,  and  when 
it  got  dark  Flanagan  decided  to  get  deceased 
out  and  relieve  him  of  that  money.  So  he  de- 
coyed him  off  to  carry  some  whisky  he  bad  hid. 
and  got  him  out  and  seardied  him,  and  found 
^at  deceased  didn't  havo  any  money,  and 
Jlanagaa  got  mad  and  beat  Mm  around  there 
awhile,  and  defendant  heard  the  negro  strug- 
gling, and  said  to  Flanagan,  "Don't  kiU  him  [" 
and  nanagan  said,  "I  have  d<me  killed  the  uon 
ft  a  Utdi  now;*'  that  Flanagan  threw  tiie  body 
In  tho  branch;  tiiat  they  went  to  BnAen  Bow, 
from  there  to  Bob  Beavera^,  tlwnee  to  J^n 
Beavers,'  from  thereto  Hochatown,  and  thotoe 
to  Arkansas.' 

"Oross-examinatitm:  'Defendant  never  stated 
that  ho  had  anything  to  do  with  tiie  killing,  but 
said  that  the  other  fellow  did  it  He  never 
said  that  he  had  taken  any  part  in  decoying  the 
negro  off  or  in  killing  him.  He  said  he  was  sit- 
ting on  the  spur  a  few  feet  away  from  Flana- 
gan. He  said  that  Flanagan  tiirew  him  in  the 
branch.  Defendant  vtduntarily  returned  with 
me  from  Arkansas.' 

"Here  the  state  rested,  whereupon  the  defend- 
ant introduced  tho  followiiw  evidence: 

"R.  U  Beavers,  Jr.,  testified  cm  direct  exami- 
nation: 'I  know  the  defendant,  and  have  seen 
Flanagan.  Some  time  during  the  night  in 
which  Lyons  was  killed  Flanagan  and  defcnd- 
aot  came  to  my  house  and  knoaed  on  the  door, 
and  I  got  up  and  let  them  in.*  The  defendant 
at  this  time  offers  to  prove  by  the  witnesa  that 
on  the  night  of  the  killing,  between  9  and  11 
o'clodc,  the  defendant  with  the  a&id  Joba 
Flanagan,  came  to  the  witness'  house  with  the 
said  John  Elanagao,  and  there  in  the  presence 
and  hearing  of  the  defendant  stated  to  the  wit- 
ness that  he  didn't  care  to  sleep  any  that  ni^t; 
that  he  had  killed  a  negro  down  on  the  front 
and  was  leaving  the  state  of  Oklahoma;  that 
the  defendant  had  to  go  with  him;  that  the 
defendant  to<A  no  part  whatever  in  the  killing, 
aad  defoidant  In  no  way  was  responoibte  tmr 
the  Umng.   (State  oNeets.   ObjeeUoa  aoftain- 


ed,  to  whidi  defendant  exc^rt&)  I  had  ui 
with  defaidant  that  rdgbU  bat  the  am  s 
ing,  when  Flanagan  stepped  into  aiioti:«f  ■ 
to  comb,  defendant  said.  *  Well,  yoo  kvii. 
we  had  to  say  last  nicfat  &nd  !t  ii  r. 
want  you  to  get  the  otSntn  ma  qniek  si  j*. 
and  follow  us;  I  will  try  to  get  Ua  i  :  - 
Bob's  to>night.  and  yon  go  there;  u: 
don't  and  go  on  to  Arkansas,  you  will 
there."    I  was  unable  to  find  Mr.  .<tif  t- 
waa  an  officer,  bat  I  told  Mr,  Bjri.  ■:■  r 
marshal,  about  it  and  he  got  Mr.  St::,  l 
Stiff,  Mr.  Gravis,  the  nicfat  naarshal  of 
Bow,  myselt  and  another  man  went  tc  ::■  . 
ther's  on  the  request  of  the  defeodnt  y  ■• 
low  tlusn  there.    We  did  not  find  then  i  - 
The  other  men  went  to  Hochalown,  sk  > 
and  I  went  on  to  Arkansn*.    We  fbtmd  t-  .■ 
fendant  at  Grannis,  Ark.,  tmt  did  not  fi»i  F- 
agan.' 

"Orosa-examinatioa:   1  toid  Mr.  Syti  tyr 
it  either  the  next  day  or  the  d»  foDoviii:  H 
was  the  only  oae  I  had  told.   Z  told  kin  >-'t> 
X  heard  at  any  reward  beinv  oteni  I  :.■ 
heard  nothing  of  tiie  UUinc  except  wkat  Ihu 
gan  and  the  defendant  told  me  at  si; 
We  found  the  defendant  at  my  mide'i, 
2  miles  from  Grannis.    Willis  Huante  Ux(i 
him  there.    We  were  looking  Cor  nanatu  1 
had  known  the  defendant  aboat      mj  s!' 
That  waa  the  first  time  ho  had  stayed  u  x 
house  since  I  was  married.    I  had  knows 
agan  about  a  month  or  six  weeks.' 
^'Redirect  examination:  'I  went  with  Aift 
cere  to  try  to  catch  Slanagan,  and  the  ddr* 
aut  went  with  us.    Defendant  told  Mi.  i^'i 
that  he  had  better  hurry  up,  as  FUavu  s  ~ 
get  word  of  their  presence.    When  we  pit  pf- 
cloae  to  the  house  Mr.  Stiff  told  the  Mo^ 
it  would  be  best  for  the  lattn  to  go  is  the  b.^ 
and  get  Vlanann  out  if  he  coold.  u.  >' 
would  waylay  him  and  arrest  him.  IVd'f  '- 
ant  wont  In  the  direction  of  the  hoMt 
couldn't  see  the  house  from  where  we 
The  rest  of  us  stayed  together.   FUufu  i«> 

Eone.  The  night  when  Flanagan  caOH  to  z' 
ouso  he  was  wet  He  threw  aw«j  hii  ivtf 
at  my  house.  He  had  a  blood  Btshi  oi  b 
ahirt  front.' 

"Recrosa-examination:    'After  the  Mem- 
came  back,  we  went  on  up  to  the  how.  It- 
were  not  more  than  25  or  40  stepe  dob 
house  when  the  defendant  went  op  to  >t  K 
the  house  was  in  the  woods.' 

"John  Beavers  testified  in  behalf  of  the 
fendant  as  follows:  'I  live  about  10  nula  f-'-^ 
Broken  Bow.  I  know  Ellie  Pieracn.  I  " 
introduced  by  him  to  a  man  named  F\ts»f^ 
sometimes  called  Johnson.  Tliis  waa  about  u- 
time  tho  negro  Lyons  waa  killed.  FaniiK 
Johnson  had  on  an  undershirt  and  a  coat  ct 
had  no  overshirt  and  no  socks.  I  fH^e  hm ' 
shirt  and  a  pair      soc^'  ,  ,  . 

"Johnnlo  Beavers  testified  in  bduOf.v'f 
defendant  as  follows:  'I  live  at  GranDO.  A.1 
Know  the  defendant    Was  introduced  bj  t= 
or  my  unde  to  a  man  named  Johnson  «wbIB' 
time  the  negro  L^ona  was  said  to  hare  «o 
kiUed.    This  was  at  my  uncle,  John 
house.    I  was  out  hunting,  and  woes  i,Pl^ 
that  evening  they  were  there.  Tliej 
stayed  at  Bob  Beavers  the  night  before.  ™J 
stayed  at  TJnde  J<^n's  that  nigbt  1  om' 
have  a  private  talk  with  the  MeataaL  » 
when  we  started  anything  tho  other  Itm  v 
ways  went  with  us.    I  had  no  opportnimj  »' 
talk  to  him  privately  until  the  next  ewnu*.  w 
told  me  then  that  It  the  officers  eaine  to  lew 
Bob's  to  teU  them  to  be  at  Hocbaton  m 
evening,  and  to  tell  them  to  oobw  ^."^^^ 
they  WM»  not  there,  to  come  oo  to  Oim» 
Ark.;  that  he  waa  K(ADg  on  hom,^  » 
pectod  them  to  be  at  Unde  Bob'i  whmti^ 
back.'  ^  .j-i 

"Oros»«xamination:  'I  had  knowawdttj^ 

ant  about  all  my  Ufa.  Menr  met  Haul" 
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tins.  r>efend&Dt  is  not  related  to 
fnmily  in  any  way.' 
ivers.  Sr.,' testified  in  behalf  oC  the 
3  follows:  'I  live  at  Grannie.  I 
fendant,  and  remember  the  time  he 
1.  The  defendant  said  he  wanted 
bo  be  certain  to  catch  E^nagan  if 
them:  that  he  was  afraid  for  hin 
>uld  do  all  be  OQuld.  He  said  for 
.-ry  on  ap  there.  I  didn't  go.  Mr. 
Beavers,  Mr.  Hungate,  and  the  de- 
it.* 

Isom  teatifled  In  behalf  of  the  de- 
follows:  'I  live  at  Idabel,  and  work 
Bow;  know  S.  B.  Lyons,  and  bar* 
(Snt.  I  saw  Flanagan,  Jcdinaon,  or 
ey  called  him,  at  Adams'  stave  camp 
t  of  the  killing.  My  tent  and  Icons' 
clocw  tosetber.  About  snndown  on 
S  of  the  killing  tbla  man,  known  as 

at  Lyons'  tent.  X  saw  him  aell 
dnt  of  whia^.    The  defendant  was 

Lyons  and  I  booi^t  a  pint  between 
tayiDK  half.  Lyons  bad  ^.20,  and 
«rs.  He  pnUed  his  moatf  oat  and 
T  that  sold  tbe  wbiskr  s^d,  "I  wiU 
how  the  boys  count  this  greenback." 
t  and  folded  it.  and  he  says,  "I  wiU 

how,  when  yon  want  to  draw  me 
:an  pull  it  out,"  and  he  fcdded  it  and 
ick  to  bim.  That  was  the  first  time 
V  tbe  man  to  know  him.  He  was  ont- 
e  tent.  The  defendant  was  not  thoca. 
looked  like  be  was  full.  I  never  saw 
nore.' 

examination:  'I  saw  the  defendant  and 
togetbor  near  Brock's  tent  before  the 
the  whisky,' 
E*ierBon  testified  In  his  own  behalf  as 
*I  live  at  Grannis,  in  Polk  county,  Ark. 
Flanagan  or  Johnson  tn  a  way;  I 
Mrsonally  acquainted  with  liim.  On 
ing  of  the  killing  1  had  started  to  t^e 
get  a  job  of  work,  and  X  saw  him  as 
i  the  depot.  He  asked  me  where  1 
ig,  and  wnen  I  tcrid  him  be  said,  "Well, 
tending  to  go  down  there  myself ;  if  you 
nd,  I  will  go  along;  you  wlU  have  com- 
lether  I  do  or  not*^  We  walked  together 
front.  When  we  got  to  the  tent  we 
id.  I  ate  sapper  at  Sam  Brock's  tent, 
ind  his  partner  were  there. '  After  sup- 
went  uito  the  rooming  tent  and  sat 
Flanagan,  or  Johnson,  or  Bark,  what- 
i  name  is,  stepped  out  and  was  gone  15 
linutea,  and  be  came  back  and  said,  "Kid, 

0  with  me;  I  am  going  down  here  after 
'hlAy;  there  is  a  nwro  out  bere  going 
g  it  to  mfc"  I  said,  '^WeU,  I  wiU  go  up 
aj ;  I  am  ftHog  to  Sample's  to  stay  aO 

I  Buppoee  I  will  just  go  along."  1  walk- 
ig  with  him,  and  the  negro  l^aas  went 
ib;  I  did  not  kamr  Us  name  thai.  As 
nt  np  the  railroad  Flan^an  said  to  me, 
n^o  iB  the  slickest  bootlegger  ever  come 
ie  ■pike."  The  negro  said,  "Yes,  cap; 
have  cotch  me."  We  reached  the  log 
and  I  Baid,  "I  guess  I  will  stop  here." 
gan  Bald,  "No,  come  on  and  go  with  me ; 
iust  a  litUe  war,  and  we  wiU  get  a  drink 
,isky."  I  told  him  I  didn't  care  for  any 
y;  I  didn't  drink;  very  seldran.  He 
"Gome  on,  anj  wiy."  I  went  ml  down  with 
\Ve  went  down  the  track  about  a  quarter 
mile  from  the  log  camp.  Then  he  said  to 
i'ou  stay  here  on  the  track,  and  we  will  go 
and  see  this  f^w,  and  get  the  whisky." 
ited  on  the  track.    While  they  were  gone 

1  there  talking  I  heard  them  quarreling,  I 
1  this  fellow  FlanagKn  say,  "Come  on  in 

that  money,  nifger."  Tho  nigger  said, 
.  white  folks,  1  left  it  at  the  house."  He 
,  "Come  on  in  with  that  money,  nigger ;  if 
don't  1  will  kiU  yon."  I  said,  "I  wouldn't 
that"  He  said,  "What  the  hell  is  it  to 
!"  I  Mtid,  "Nothing."   He-  said.  "I  bavs: 


d<Hie  killed  the  a<m  (tf  a  bitdL"  I  beard  him 
throw  something  in  the  branch.  I  never  left 
the  traclL  Then  he  came  back  to  me.  He  sai^ 
"You  have  got  to  leave  this  state  with  me."  I 
asked  bim  wiiat  that  was  for.  He  said  because 
he  was  afraid  he  would  be  arrested  and  I  could 
cause  him  trouble,  and  he  had  to  get  out  of  the 
state  with  me.  He  raid,  'If  you  d<»t't  U  7oa 
make  any  attempt  to  ^t  me  into  trouUe  or  bave 
me  arrested,  I  will  kill  you."  I  went  on  with 
bim.  He  said,  "We  will  go  to  Broken  Bow  to- 
ni^t  and  stop,  and  you  can  sleep  scnne."  He 
had  a  gun ;  an  autixnatic  pistoL  He  told  me  of 
several  crimes  that  he  bad  committed;  be  said 
that  be  was  wanted  in  Georgia  Itx  murder,  In 
Jackscaville,  Fla.,  f<Mr  bank  robbery,  and  in 
some  place  in  Arkansas  for  highway  robbery. 
When  he  told  me  tliat  I  bad  to  go  with  him  or 
he  would  kill  be,  I  l>elieved  tbe  stat^ent,  and 
I  went  with  bim  through  actual  fear  of  losing 
my  life.  We  Went  to  Bob  Beavers*  and  staved 
all  night.  I  slept  some;  he  didn't  go  to  bed 
at  aH.  The  next  morning  we  went  in  to  wasti. 
and  as  he  stepped  into  another  room  to  comb  I 
ssid,  "You  beard  this  man's  testimony  last 
night;  we  are  going  through  tbe  country  to 


w«Dt  on.  We  stayed  that  ni^t  at  old  man 
John  Beavers',  about  9  or  10  miles  from  Bro- 
ken Bow.  Flanagan's  shirt  had  Uood  on  it 
and  he  pulled  it  off  and  threw  it  In  a  creek  I 
next  left  directions  for  the  officers  at  Hodia- 
town..  6  or  7  miles  from  Jtjw  Beavars'.  From 
Hochatown  we  went  to  Grannis,  Ark.    I  got 

fway  frcHu  Flanagan  at  BVank  Aniold'ib  2  miles 
rom  Qraonis.   I  then  ymxt  to  Grannis  to  no- 
tify tbe  ofbcers  before  I  went  to  my  home.  I 

searched  for    and  Hungate;   they  were 

both  out  of  town ;  Hungate  came  bexk  late  that 
evening.  I  tcdd  him  al>out  tbe  man  and  die 
killing,  end  that  the  man-  was  at  Frank 
Arnold's.  He  said,  "Well,  we  will  go  down 
there."  Hungate  went  and  ate  supper;  he 
then  came  back  to  town,  and  he  and  I  then  went 
to  Bob  Beavers',  Sr.  There  we  found  Henry 
Stiff  end  Uttle  Bob  Beavers  <  They  talked 
about  how  to  arrest  Flanagan.  They  were 
afraid  of  bim,  I  suppose.  I  told  them  tbey 
had  better  hurry  u[k  as  be  might  get  away ;  so 
tbey  tried  to  get  old  man  Bob  Beavers  to  go 
along  with  them.  Tb»  walked  together,  ami 
they  stopped  I  suiHMee  60  or  76  yards  from  ths 
house.  Th^  sent  me  up  to  the  house  to  get 
him  out.  'They  were  afraid  of  bim.  I  went 
up  and  called  for  bim.  Mr.  Arnold  came  out, 
iMit  Flanagan  did  not  I  took  no  part  what- 
ever in  the  killing.  I  was  not  off  the  railroad 
track.  I  had  n<^ng  to  do  with  selling  tbe 
whisky.  I  would  say  that  Flanagan  was  half 
drunk  that  night   He  talked  Quite  a  little.' 

"Cross-eKamlnation:  *I  bad  known  Flanagan 
only  about  2  weeks;  had  not  been  intimately 
associated  with  him.  Had  not  gone  to  and  from 
the  front  with  him,  and  I  did  not  say  I  had 
in  tbe  statement  I  made  to  you.  I  had  been 
to  Broken  Bow  mly  once  be{OT&   He  did  not 

fwitb  me;  he  wes  there  when  I  got  there, 
did  not  see  Flanagan  cell  the  negro  out  of 
bis  tent  I  did  not  go  to  the  negro's  tent  or 
go  in.  I  did  not  say  In  tbe  statement  I  made 
to  you.  end  which  your  stenographer  took  down, 
tbet  the  first  time  I  sew  the  negro  was  when 
Flanagan  Celled  him  out  of  the  tent  I  said  tbe 
first  time  I  saw  the  negro  was  when  Flanagan 
called  me  out  of  the  tent.  Q^e  negro  was 
standing  outside,  between  bis  tent  and  Sam 
Brodt's.  We  did  not  go  very  far ;  ^ubaUy  baU 
a  mile.' 

"Mr.  Barnes:  We  have  no  objectimi  to  bim 
introducing  tbe  whole  transcript  in  evidence. 

"The  trensoipt  was  then  introduced,  and  was 
in  substance  as  follows:  'My  name  is  J.  G.  lier- 
•on.  The  man's  name  who  cut  tbe  negro's  throat 
is  nauacon,   Bs  goes  by  tbe  name  of  John- 
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■on.  He  lives  at  Wyandotte,  Ga.  I  have 
known  him  aboat  4  or  6  weeks.  I  first  got  ac- 
quainted with  him  at  Broken  Bow.  He  stayed 
around  there  at  first  one  place  and  then  an- 
other. He  took  this  negro  out,  and  I  nuppose 
he  first  sold  him  a  pint  of  whisky.  The  n^ro 
was  aboat  half  drank  He  had  some  irtiiriiy  up 
the  track  and  he  told  the  negro  he  wanted  him 
to  go  up  there  and  take  that  down  for  him,  and 
asked  me  to  go  with  them.  We  got  up  there  and 
sat  down  and  were  talking,  and  directly  he 
jumped  on  this  nwro  about  something,  got 
into  a  quarrel,  and  be  told  him  to  come  on  in 
with  that  money,  and  commenced  kicking  him, 
and  kicked  him  in  the  head.  The  negro  com- 
menced begging,  said  he  had  left  the  money  at 
the  house  and  would  go  and  get  it,  and  he  said, 
"No,  you  have  it  now."  And  they  were  scuf- 
fling and  talking,  and  he  knocked  him  down,  and 
grabbed  his  knife,  and  cut  his  throat  He  told 
me,  "Yon  see  what  I  have  d(me,  don't  you?" 
And  I  said,  "Yes ;"  and  I  told  him  at  the  start, 
and  he  said,  "CcHne  on  with  me  or  X  will  kill 
you;"  and  I  said,  "No,  you  won't;  let  the 
negro  alone;"  and  he  just  turned  around  to 
me  and  said,  "What  is  it  to  you?"  And  after 
he  had  killed  him  he  tore  my  shirt  off,  and  I 
said,  "Don't  do  that;  I  don't  intend  to  hurt 
you  orer  it" ;  and  he  said,  if  I  would  not  say 
anything  about  it  he  would  let  me  alone,-  and  we 
went  on  ap  to  Cleorge  Beavers'  and  stayed  all 
night,  and  I  said  we  had  better  go  and  give  up, 
and  Tou  can  swear  self-defense.  He  had  a 
cut  luace  on  his  vest ;  he  either  put  It  there  or 
the  n^ro  cut  at  him.  He  threw  oie  negro  in  the 
branch.  He  went  through  his  pockets,  and 
he  told  me  he  must  have  left  that  mone^  at  the 
bouse ;  said  he  had  $17 ;  said  he  saw  it  when 
be  got  that  whisky.  It  was  done  Saturday 
nl^t,  and  we  stayed  all  night  at  Bob  Beavers* 
that  ni^t.  We  went  to  <Aa  man  Bob  Beavers* 
the  next  morning  and  stayed  there  that  night. 
From  there  we  went  to  Hochatown,  and  stayed 
all  night  with  Ghesley  Allen.  Then  we  went 
to  Graunis  and  spent  the  night  at  Frank  Am- 
cdd's,  my  brother-in-law,  and  the  next  morning 
I  went  h(Hne,  That  was  Tuesday  night,  Flana- 
gan stayed  around  there;  he  tfAA  me  he  was 
going  badi  to  my  brother-in-law's,  and  I  ^ve 
him  all  the  money  I  had,  and  he  was  afraid  I 
would  turn  him  in,  and  he  would  not  get  away 
from  me  until  there  at  Hochatown.  We  came 
back  to  Bob  Burh's,  and  he  told  Bob  Beavers 
that  he  had  killed  this  negro,  and  that  I  had 
nothing  to  do  with  it.  He  would  go  to  the 
penitentiary  20  years  before  he  would  let  me 
suffer  for  it;  he  also  told  Bob  Burk  that.  The 
officers  got  me  in  town  at  the  depot.  Flanagan 
was  2  miles  south  of  town ;  said  he  was  gomg 
to  stay  all  night  at  my  brother-in-law's,  and 
leave  next  morning.  I  haven't  seen  him  since. 
He  is  a  tail  man,  about  6  feet  dark  brown 
hair,  red  oomplected,  smooth-faced,  scar  on  left 
jaw  just  below  his  eye,  jawbone  been  broken 
with  a  pair  of  knucks,  scar  about  2  inches  long. 
He  weighs  about  175  or  180  pounds.  He  said 
he  was  going  to  Louisiana  on  freight  trains. 
Hy  brother-in-law  sent  my  little  brother  down 
there,  and  this  fellow  got  hold  of  him  and 
got  sort  of  afraid  and  left  there.  My  brother 
said  he  got  a  freight  train  at  Mena,  and  would 
get  a  hack  line  out  through  the  country.  That 
would  throw  him  out  by  Hot  Springs,  but  he  is 
wanted  at  Hot  Springs,  under  a  $.500  bond.  He 
baa  gone  by  the  name  of  Sinclair,  besides  his 
other  names ;  he  told  me  all  about  it.  He  has 
broke  several  jails.  I  have  been  ganiUine  some 
at  Broken  Bow.  Xianagau  told  me  that  he 
was  an  old  whisky  maker.  I  am  under  bond  to 
appear  in  court  in  Arkansas,  being  charged  with 
robbing  the  Grannis  bank,  I  was  raised  at 
Grannis,  and  used  to  go  to  scbooi  to  Judge 
Barnes.  I  will  be  25  years  old  the  23d  day  of 
this  month.  I  first  saw  the  negro  at  BrMcen 
Bow.  The  first  I  saw  of  him  he  went  to  a  tmt 
and  called  him  oat.  A  fdlow  named  Tom  John- 
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son,  not  this  man,  was  running  the  gambling 
house  in  the  front  of  a  tent  This  fellow  John- 
son and  I  were  tt^tber,  I  got  with  him  In 
Broken  Bow,  Kirby,  Rd  Cole,  and  Will  Reese 
are  on  my  bond  in  Arkansas,  I  came  over  here 
without  requisition  papers;  ne\-er  saw  a  war- 
rant or  nothing.  Mr.  Stifl  ti^d  me  h»  would 
get  me  bond  If  I  wonld  crane  over  here.  Flana- 
gan said  he  was  wanted  at  Wyanter  or  Winder, 
about  4  miles  from  Atlanta,  Ga.,  under  the 
name  of  W.  V.  Flanagan.  I  dwi't  know  who  he 
killed  there;  be  said  his  mother's  farm  and  his 
brother's  farm  are  both  up  for  his  Ixmd  the  16th 
of  this  month.  He  is  very  talkative,  and  pretty 
bad  to  drink.  He  didn't  say  how  long  he  bad 
been  wanted  in  Georgia,  but  said  his  trial  was 
set  for  the  16th  of  this  month.  Said  he  couldn't 
afford  to  go  bade  there ;  said  If  he  got  away  be 
was  wanted  in  Tennessee  for  hl^way  robbery, 
and  in  Jacksonville,  Fla.,  for  murder.  He  is  a 
bank  robber  and  train  robber.  He  is  about  35 
years  OT  36  years  old.  He  broke  jail  in  Okla- 
homa onoe;  I  think  he  said  it  was  at  Tulsa. 
He  says  there  is  no  jail  that  will  bt^d  him. 
The  otScers  stopped  about  50  or  75  yards  from 
the  house  and  got  me  to  go  up  there  and  call 
him  outj  and  tnev  were  going  to  step  up  and 
arrest  him  while  I  was  talking  to  him.  He  had 
nothing  except  what  he  had  oa.'  His  whisky 
was  white  whisky  without  labels  om  it  He  told 
me  it  was  com  whisky.  My  trial  at  M«ia  is  set 
for  Monday  or  TuMday.  Flanagan  had  be* 
tween  $16  or  $20.  He  said  the  negro  had  two 
$5  bills,  and  one  $10  bill,  but  said  he  did  some- 
thing with  it.  I  don't  know  whethM  he  got  it 
or  not.  About  the  first  there  was  to  it,  he  set 
down  by  the  negro  and  commenced  feeUne  in 
the  negro's  pocket,  and  the  negro  tt^d  him  to 
quit  and  the  n^o  then  taken  out  his  knife, 
and  Flanagan  jumped  up  and  grabbed  his  knife 
awav  fr<xn  him  and  shut  it  up  and  put  it  back 
in  tac  negro's  pocket  and  t^e^  were  setting 
down,  the  first  thing  I  knew  be  jumped  up  and 
commenced  kicking  the  negro,  and  said,  "Come 
on  in  with  that  money,"  and  kicked  him,  and  the 
negro  said,  "White  folks,  I  left  it  at  the  bouse, 
and  I  will  go  get  it";  and  he  said,  "No,  yoa 
won't,"  and  kept  kicking  at  him.  He  kicked  one 
of  the  heels  off  his  shoes,  and  went  to  Hocha- 
town and  bought  him  a  pair  of  vici  shoes  In  cA6 
man  Burk's  store.  He  had  on  a  gray  suit  oC 
clothes  and 'flannel  shirt  He  tore  his  vest  up 
after  he  said  the  negro  cat  it  and  threw  it  away* 
I  let  him  have  $3.' 

"H.  L.  Stiff  testified  in  rebuttal  in  behalf  of 
the  state  as  follows:  'I  know  litUe  Bob  Beav- 
ers. I  saw  him  in  Broken  Bow  on  Monday 
after  the  killing  on  Saturday.  He  did  not  say 
anything  to  me  about  Pierson  and  Flanagan 
having  been  to  his  home  on  Saturday  night'  " 

This  Is  a  fair  resam4  of  all  the  testimony 
introduced  at  the  trial. 

The  first  assignment  of  error,  and  the  wily 
one  we  shall  discuss,  is  based  upon  the  prop- 
osition that  the  court  erred  in  refusing  to 
^ve  an  InBtructlon  upon  circumstantial  evi- 
dence. It  appears  that  counsel  requested  the 
oourt  to  Instruct  upon  this  proposition,  and 
submitted  a  form  of  instruction,  giving  the 
jury  the  law  upon  this  phase  of  the  case. 
The  suifidency  and  form  of  the  InstructioD 
is  criticized  by  counsel  for  the  state.  An 
examination  of  the  same,  however,  and  an 
examination  of  the  record  discloses  clearly 
that  it  was  sufficient  to  call  the  court's  at- 
tention to  the  fact  that  this  issue  was  in 
the  case,  within  the  viewpoint  of  the  defend- 
ant, and  was  sufficient  to  raise  the  queaticm 
for  review.  In  fact,  the  Instructttu  as  re- 
quested, OS  rather  inatructlom,  In  poonr 
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form  than  the  one  reqaested,  hare  been  giv- 
en and  approved  in  many  recorded  casM.  It 
appears  that  the  trial  conrt  declined  to  i^ve 
the  Inrtnictlfm,  not  upon  the  ground  that  It 
was  InBuflldeot  In  form,  bat  ap<Hi  Uiegnnnd 
that  an  Instruction  upon  dicnmstantlal  erl- 
denca  was  not  pn^rar  In  the  eaB&  It  la  wall 
settled  In  this  JurisdictKm  that  U  an  Instrao- 
tlon  reqnested  la  not  In  proper  fornif  bnt  la 
aaffldoit  to  call  the  ooart*a  attention  to  a 
material  lasn^  It  la  tiie  dQt7  ot  the  court  to 
fwmulate  and  aabmlt  to  the  Jury  a  pnv^r 
InstmetloD,  when  the  record  clearly  Indl- 
catea  that  no  undue  advantage  of  the  court 
la  aooght  Bee  Boberacm  United  States,  4 
OU.  Or.  S36,  lU  Pac.  984 ;  Mcintosh  v.  State, 
8  OkL  Gr.  4m,  128  Pac.  7S6;  Rnthexford  v. 
rnlted  States,  1  OkL  Or.  194.  95  Pac.  763; 
Hendrtz  v.  United  States.  2  Okl.  Cr.  240, 101 
Pac.  125;  Sles  r.  State.  6  Okl.  Or.  142,  117 
Pac.  604;  Inklebarger  v.  State.  8  Okl.  Gr. 
816,  127  Pac  707 ;  SUr  v.  State,  9  OkL  Cr. 
210,  ISl  P&c.  642;  Price  State.  9  OkL  Gr. 
S60, 131  Pac  1102. 

The  law  requires  the  trial  court  to  sub- 
mit the  issue  of  guUt  or  Innocence,  by  proper 
instmctlons,  giving  the  Jutj  the  rule  when 
the  state  relies  saleiy  upon  circumstantial 
evidence  for  a  conviction.  In  this  case,  the 
state  had  no  otiier  testimony.  The  proof  of- 
fered on  l>ebalf  of  the  defendant  does  not  ex- 
empt this  cause  from  the  rule,  nie  defend- 
ant testified  In  bis  own  behalf  and  gave  a 
complete  account  of  the  homicide.  His  testi- 
mony does  not  In  any  way  strengthen  the 
state's  case,  but  to  the  contrary  absolves  him 
from  participation  In,  or  willful  concealment 
of,  the  crime. 

Other  Questions  raised  have  been  deter- 
mined in  former  opinloos.  We  will  therefore 
forego  a  discussion  of  them. 

For  the  error  Indicated,  the  judgment  la 
reversed,  and  tbe  cause  remanded  for  a  new 
trlaL 

DOZIiB,  P.  J.,  and  smrrr,  X.  concur. 


CONWAY  V.  DISTBIOT  OOURT  OF 
EIQHTH  JUDIOIAL  DIST.  OF  NEVADA 
IN  AND  FOB  LYON  COUNTY  et  aL  (No. 
2263.) 

(Supreme  Court  of  Nevada.   May  21,  1017.) 

PAamBBSHXF  ^219(3)  --  Acnons  Aoainst 
Pabtnbbs  —  Chabactkb  of  Jdoomknt  —  In- 
dividual JUDOUEKT. 
Under  Rev.  Laws,  S  6239,  providing  that 
judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or  agalDSt 
one  or  more  of  several  defendants,  and  section 
6240,  providing  that,  in  an  action  against  sev- 
eral defendants,  the  court  may,  in  its  discretion, 
render  judgment  against  one  or  more  of  them, 
leaving  tbe  action  to  proceed  against  the  oth- 
ers whenever  a  several  judgment  is  proper,  in 
an  action  against  partners,  the  court  did  not 
exceed  its  jurisdiction  by  rendering  judgment 
against  one  of  them. 

[Bd.  Note.— For  other  cases,  see  PartDership, 
Cent.  Dig.  S  434.] 


Certiorari  by  P.  J.  Convrar  to  the  DU- 
trlct  Court  of  the  El^th  Judicial  District 
of  the  State  of  Nevada  In  and  for  Lyon 
County,  and  another  to  review  a  judgm«it 
against  petitioner.   Proceedings  dismissed. 

Mack  &  Green,  of  Beno,  for  petitioner. 
E.  B.  Hull,  of  Yerington,  for  respondents. 

McCARRAN,  C.  J.  Suit  was  commenced 
in  the  Justice  court  against  P.  J.  Conway, 
B.  J,  Ross,  and  R.  C.  Mudge,  as  copartners. 
Ross  and  Mudge  failed  to  appear  or  answer. 
Conway  alone  defended.  Judgment  was  ren- 
dered for  the  plaintiff  in  the  Justice  court. 
On  appeal  to  the  district  court  a  trial  de 
novo  was  bad.  The  latter  court  found  that 
no  partnership  existed  between  the  parties; 
but,  notwithstanding  the  fact  that  Conway 
was  sued  upcm.  a  debt  alleged  to  have  been 
contracted  by  the  partnership,  judgment  was 
rendered  against  him  Indirldualiy.  The  pro- 
ceedings come  to  this  court  by  certiorari. 

Petitioner  contends  that  the  court  below 
exceeded  Its  jurlsdicticm  In  rendering  an  In- 
dividual judgment  against  Conway;  and  In 
this  respect  they  contend  that,  the  suit  hav- 
ing been  brou^t  against  the  partnership, 
judgment  could  run  only  afwlnst  the  partner- 
ship, and  not  against  Individuals. 

At  common  law  In  an  action  against  two 
or  more  defendants  upon  an  alleged  Joint 
contract  of  liability,  the  Judgment  was  re- 
quired to  be  against  all  the  def^dants  or  In 
favor  of  all.  The  common-law  rule  applica- 
ble to  the  question  here  was  asserted  by  Lord 
Ellenboroui^  In  tbe  early  case  of  Weall  v. 
The  King,  12  East,  462.  to  be  based  on  the 
principle  that  the  proof  of  the  otmtract  must 
correspond  with  the  description  of  It  In  all 
material  respects.  Hence,  where  partnership 
was  alleged,  partnership  must  be  established 
by  the  proof,  and  a  several  Judgment  eonld 
not  issue  where  at  the  time  of  the  alleged 
making  of  the  contract  the  parties  sued  were 
partners.  It  is  generally  conceded  that  this 
rule  must  prevail  In  all  Jurisdictions  v^iere 
the  common  law  has  be«i  acc^ted  or  adopt- 
ed and  wb^  no  statutory  provision  baa  bete 
enacted  abrogating  tbe  same. 

In  a  number  of  the  atatea  of  the  Union 
statutory  provisions  have  been  enacted,  and 
these  "joint  debtors'  acts,"  so  termed,  have 
been  held  to  effect  an  abrogation  of  the  com- 
mon-law doctrine.  Hence  we  inquire:  Has 
the  common-law  rule  been  interfered  with 
by  our  statute? 

Section  6239,  Revised  Laws  (section  297  of 
the  Civil  Practloe  Act),  provides : 

"Judgment  may  be  given  for  or  against  (me  or 
more  of  several  plaintiffs  and  for  or  against  one 
or  more  of  several  defendants ;  and  it  may,  when 
the  juatice  of  the  case  requires  It,  determine  the 
ultimate  rights  of  the  parties  on  each  side,  as 
between  themselves." 

The  following  section  provides : 
"In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment 
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agafnst  one  6r  more  ot  them,  leavliic  the  action 
t<t  proceed  against  tlia  otlitfs  wbenerer  a  •everal 
ja^ment  is  proper." 

Mr.  Black,  In  his  Treatise  on  the  Law  of 
Judgments,  vol.  1,  {  208,  in  discussing  the 
eCFect  of  the  "joint  debtor  acts,"  lays  down 
the  general  principle  to  the  efCect  that,  where 
such  acts  exist,  a  plaintiff  salng  several  as 
partners  for  a  breach  of  a  contract  may  re- 
cover against  such  as  he  can  prove  to  be 
parties  to  the  contract  without  proof  of  part- 
nership. 

A  provision  in  the  Code  of  California  iden- 
tical to  the  one  found  In  our  Civil  Practice 
Act  was  construed  by  the  Supreme  Court  of 
that  state  In  the  case  of  Morgan  t.  Rlgbetr 
tl.  45  Pac.  260,1  and  the  application  made  in 
earlier  cases  was  referred  to  and  reafllrmed. 
Rowe  V.  Chandler,  1  CaL  167;  People  v. 
Frlsble,  18  Cal.  402 ;  also  Loan  Co.  v.  Hall, 
110  CaL  490,  42  Pac.  962. 

In  the  late  case  of  Dobbs  v.  Purington,  136 
CaL  70,  68  Pac.  323,  the  Supreme  Court  again 
referred  to  the  rule  laid  down  in  Rowe  t, 
CIumdleT,  supra,  and  reaffirmed  its  position 
taken  in  Lewis  r.  Clarkin.  18  Cal.  399 ;  Shaln 
T.  Forbes,  82  Cal.  583,  23  Pac.  198;  Bailey 
V.  Hall.  110  CaL  490.  42  Pac:  962;  Morgan 
T,  Rlghettl,  sivra. 

In  all  these  cases  the  court  recognized  the 
common-law  rule,  bnt  held,  however,  that 
in  view  of  the  stetntory  provision  the  com- 
mon-law rule  was  no  longer  applicable,  and 
that  Jadgment  m^t  be  given  against,  one 
ot  several  defendants  sued  on  a  partnership 
debt :  this,  too,  where,  as  here,  It  was  found 
that  no  partnership  ^sted. 

Counsel  for  petitioner  complain  of  the  doc- 
trine asserted  in  these  decisions,  and  claim 
that  it  is  not  siqiported  by  authority  gener- 
ally. 

In  Missoort  the  statnte  provides-: 

"In  all  cases  of  Joint  obligations  and  joint 
BBsumptioDS  of  copartners  or  others,  saits  may 
be  brought  and  prosecuted  aninst  any  <me  or 
more  of  those  who  are  so  liaj>le."  Section  2772, 
Rev.  St  Mo.  1909. 

Section  1981  of  the  same  act  provides : 

"In  all  actions  founded  on  otmtract  and  in- 
stituted against  several,  defendants,  the  plaintiff 
shall  not  be  nonsuited  by  reason  of  his  failare 
to  prove  that  all  the  defendants  are  parties  to 
the  contract,  but  may  have  judgment  against 
such  of  them  as  he  shall  prove  to  be  parties 
thereto." 

These  provisions  were  construed  by  the 
Supreme  Court  ot  Missouri  in  the  case  of 
Crews  V,  Lackland,  67  Mo.  619,  and  It  was 
there  held  that,  by  reason  of  the  Code  of 
Missoori,  the  plaintiff  suing  aevo-al  as  part- 
ners for  breach  of  contract  might  recover 
against  such  as  he  could  prove  to  be  parties 
to  tite  cwtract  without  proof  of.  the  part- 
nerdiip. 

In  the  case  of  Bagnell  Timber  Co.  v.  Mis- 
souri. K.  ft  T.  By.  Co.,  180  Mo.  420,  79  S.  W. 


*  Reported  In  tuU  In  the  Paoiflo  Reporter;  report- 
ed w  a  memorandum  decision  without  opinion  in 
113  Cal.  XTii. 


1130,  the  Sapreme  Court  of  MlssoorL  revera- 
ed  a  judgment  because  the  evidence  failed  to 
show  that  one  of  the  parties  defendant  en- 
tered into  the  c<Hitract  Jointly  with  the  oth- 
er. The  court  In  that  Instance  failed  to  give 
recognltlcoi  to  the  force  of  the  statute  mak- 
ing all  contracts  Joint  and  several.  After  re- 
trial in  the  lower  court,  the  court  of  last  re- 
sort again  considered  the  question,  and  in  the 
latter  Instance  reversed  its  former  decision, 
and  h^d  that  imder  statutory  provisions 
such  as  found  here  contracts  which  at  com- 
mon law  were  Joint  only  are  now  Joint  and 
several,  and  any  one  or  more  of  the  obligees 
thereto  may  be  sued  and  a  recovery  had 
against  those  onljr  whom  the  evidence  shows 
to  be  liable  theieon.  SpeaUns  of  its  former 
deciBi<m,  the  onirt  says: 

"It  is  IneoncelvaUe  *  *  what  induced 
the  court  to  hold  on  the  former  appeal  that  be- 
cause the  petition  declared  upon  a  joint  con- 
tract a  recovery  could  not  be  had  agaiiigt  those 
defendants  who  tba  evidence  showed  were  lia- 
ble thereon."  Bagnell  Timber  Co.  v.  Mlssoari, 
K.  &  T.  Ry.  Co.,  242  Mo.  11,  145  S.  W.  469. 

To  the  same  effect  were  the  cases  of  Hutdi- 
Inson  V.  Richmond  Safety  Gate  Co.,  247  Mo. 
71,  152  S.  W.  62,  and  Berkshire  Lumber  Co. 
V.  Chick  Inv.  Co.,  168  Mo.  App.  342, 1S3  S.  W. 
1078. 

Section  429  of  the  avll  PracUoe  Act  of 
the  state  of  Ntitaaafca  (Gobbey's  Ann.  St 
1911,  I  1414)  provldeB  that: 

"Judgment  may  be  giv«i  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants ;  it  may  determine 
the  nitimate  rights  of  the  parties  on  ^ther  side, 
as  between  themselves,  and  it  may  grant  to  the 
defendant  any  affirmatiTe  relief  to  which  he 
may  be  entitled.  In  an  action  against  several 
defendants,  the  court  may,  in  its  discretion  ren- 
der Judgment  against  one  or  more  of  them,  leav- 
ing the  actitHL  to  proceed  against  the  others, 
whenever  a  several  Judgment  may  be  pn^wr." 

In  the  case  ot  Lmg  A  Smith  t.  Glapp,  15 
Neb.  417, 19  N.  W.  467,  the  Supreme  Court  of 
that  state,  in  an  action  against  two  d^end- 
ants  cSiarglpg  than  with  the  making  and 
breach  ot  a  Joint  warranty,  held  that,  the 
evidence  b^ng  amide  as  to  one,  bnt  insnffl- 
deat  as  to  the  other,  defendant;  the  Judg- 
ment might  be  against  one  and  for  the  other. 

Similar  provisirais  in  the  Ooide  of  Colorado 
led  the  Supreme  Conrt  of  that  state  to  hold 
that  the  equllable  doctrine  that  partnership 
debts  are  Joint  and  several  does  not  obtain  in 
a  purely  legal  action,  and  that  a  aereral 
Judgment  might  be  rendered  where  the  snlt 
was  commenced  against  a  partnership.  EIx- 
ehange  Bank  v.  Ford  et  al.,  7  Cola  31S.  3 
Pac.  44a 

A  provision  in  tlie  Code  of  Tennessee  of 
similar  Import  was  applied  by  the  Suprrane 
Court  of  that  state  in  the  early  case  of 
Lowry  V.  Hardwick,  4  Humph.  (T«m.)  188. 
and  there  the  court  held  ttiat  under  the  pro- 
visions of  the  statute  a  creditor  might  sue 
any  one  or  more  of  several  Joint  obligots  or 
partners,  an'd  audi  suit  was  not  a  bar  to  a 
suit  Bubsequratly  brought  against  the  re- 
maining partners  or  obllgoia. 
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Tbe  ease  of  Trands  t.  TAAA  ft  Oo.,  68  Oa. 
26S,  InvolTed  tbe  question  of  the  ai^Ucathm 
of  a  piorislon  in  tbe  Code  of  that  state  where 
suit  was  tHrongbt  against  a  partnelrsUp  and 
Judgment  rendered  against  an  indl^dnal. 
The  cooit  held  that  by  reason  of  the  provl- 
slons  of  tiie  statute,  if  it  appears  on  the 
trial  ot  Bttcfa  a  case  ttiat  some  of  the  defend- 
ants are  not  liable  and  oa^it  not  to  be  Join- 
ed hi  the  action,  the  suit  will  not  abate  or  be 
auaahed  on  that  account,  bat  may  proceed 
against  the  other  defendants.  To  the  same 
effect  was  the  earlier  case  of  Wootea  ft  Oo. 
T.  Nail,  IB  Oa.  e09. 

The  Code  of  Oregon  provides : 

"Judgment  may  be  given  for  or  against  one  or 
more  <^  «everal  plaintiffs,  and  for  or  against 
one  or  more  of  sereral  defendants;  and  it  ma^, 
when  the  justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each 
side  ajs  between  themselves. " 

"In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  them,  whenever  a  sever- 
al Judgment  is  proper,  leaving  the  action  to 
proceed  against  the  others." 

Sections  180  an'd  ISl,  L.  O.  L. 

The  Supreme  Court  of  Oregoa,  In  the  late 
case  of  B»tln  ft  Lepori  v.  Mattlson,  80  Or. 
S54, 167  Pac  163,  after  reviewing  many  deci- 
sions rendered  by  that  pourt  upon  an  applica- 
tion of  the  statute,  held  that  the  common  law 
had  been  abrogated  by  legislation;  and  un- 
der such  statutes  the  plalntlfiC  may  recover 
from  those  defendants  against  whom  he  Is 
able  to  establish  his  case,  although  he  is 
compelled  to  lose  his  hold  upon  the  others 
from  whom  he  seeks  to  recover. 

In  the  case  of  Ehatz  v.  Wise,  16  Mont  555, 
41  Pac.  710,  the  court  bad  presented  to  It 
conditions  aaalagous  to  the  matter  at  bar. 
There,  as  here,  the  actl<»i  was  in  part  for 
services  rendered.  Parties  named  as  defend- 
ants were  alleged  to  be  copartners.  Judg- 
ment  was  rendered  against  one  of  the  parties 
named  In  the  copartnership.  The  action  was 
dismissed  as  to  the  other  defendants.  The 
court  held  that,  if  recovery  could  be  had 
against  any  of  the  defendants  upon  the  facts 
proved,  faa^  they  been  sued  alone,  then  the 
recovery  was  proper,  altbongb  plaintiff  may 
bave  Joined  others  in  the  action  against 
whom  no  liability  was  shown.  This  decision 
rested  entirely  on  the  prorlslcxi  in  tbe  Prao- 
tioe  Act  of  Montana. 

In  all  of  the  Jurisdictions  wh«»  this  ques- 
tion has  beea  considered,  the  authorities 
have  recognized  that  individual  Judgments 
in  such  cases  gain  sanction  mly  by  reason  ot 
statntoiy  enactments  which  set  aside  the 
conunon-law  rul&  From  an  almost  uniform 
line  of  decisions  applying  snch  statutes  the 
rule  has  become  crystallized  to  the  effect 
that,  it  a  plaintiff  sues  two  or  mvn  defend- 
ants on  a  Joint  obligation,  he  is  no  longer 
compelled  to  estabUsb  a  Joint  cause  of  action 
against  all,  but  a  Judgment  may  be  taken 
against  tbe  party  or  parties  shown  to  be  li- 


able when  tbe  others  are  not  liable.  2S  C:^. 

m. 

The  facts  presented  to  the  district  conn 
upon  which  it  based  its  Judgment  and  oon- 
duslcm  are  not  before  us.  The  matter  being 
here  by  the  process  of  certiorari,  the  Bde 
question  Is  as  to  whether  the  lower  court  ex- 
ceeded its  Jurisdiction  in  rmdering  an  In- 
dividual Judgment  against  one  of  the  parUea 
named  In  the  copartnership.  By  reason  of 
our  peculiar  statute,  we  conclnde  that  tbe 
Judgment  of  the  district  court  must  remain 
undisturbed.  Hie  proceedings  are  Qismlased. 

It  is  BO  ordered. 

COIiEMAN  and  SANDERS,  JJ.,  concur. 


OMAHA  STRUCTURAL  STBBIL  WORKS  v. 
LHIMON  et  aL 
(Supreme  Court  of  Idaho.   April  23,  1917.) 

Appeal  and  Ebbob  ^^3113(3)  —  Appeaublb 
Obdebb— Setting  Aside  Default. 
An  order  made  by  tlie  district  court,  aetdng 
aside  a  default  entered  by  the  clerk  of  said  court 
under  the  provisions  of  subdivision  1,  aectioa 
4360,  Rev.  Codes,  and  granting  leave  to  the  de- 
fendant to  answer  or  otherwise  plead,  is  not  ma 
appealable  order  under  the  provisions  of  section 
4807,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Etror,  Cent  Dig.  SS  766,  787.] 

Appeal  from  District  Court,  Ada  County; 
Carl  A  Davis,  Judge. 

Action  by  the  Omaha  Structural  Steel 
Works  against  F.  H.  L^on  and  S.  J.  DooUt- 
tle,  copartners  as  Lemon  &  DoolltUe.  From 
an  order  setting  aside  a  default  entered  by 
the  clerk  with  leave  to  answer  or  otherwise 
plead,  plaintiff  appeals.  Motion  to  dismiss 
sustained. 

Elliott  &  Healy,  of  Boise,  for  appellant. 
Van  W.  Haslvouck,  of  Homedal^  and  J.  W. 
Stanffer,  of  Bois^  for  respondents. 

BUD6B,  O.  J.  TbSM  Is  an  appeal  from  an 
order  made  lay  the  district  court,  setting 
a^e  a  default  entered  by  the  derk  of  said 
court  under  titie  provisions  of  subdivision  1, 
section  4360,  Rev.  Oodes,  and  from  tbe'  ac- 
tion of  tiie  trial  court  in  living  to  eadL  of 
the  parties  "5  days  to  suggest  death  of  mem- 
ber ot  partnership  and  ask  substitution  of 
party,  and  defendant  given  ID  days  there- 
after to  answer  or  to  idead  otharwise." 

Tlie  re^ndents  move  to  dismiss  tbe  ap- 
peal taken  from  the  above  order  up<m  the 
ground  and  for  tlie  reason  that  the  same  is 
not  an  appealable  order.  Section  4807,  Rev. 
Codes,  which  ^wdfles  what  Judgmeuts  and 
orders  are  appealable^  ctmtains  no  provision 
providing  for  an  amieal,  ettber  fnxn  a  de- 
fault entoed  by  tbe  derk  of  a  district  court, 
or  from  an  order  of  said  court  setting  aside 
such  default.  Nether  does  said  section  wo- 
vide  fbr  an  appeal  from  any  of  tlie  other 
matters  contained  in  Uie  above  order.  Maple 


4t=BP»r  otbcr  chsb  tee  bsdm  -topla  and  KJIT<NCVBBB  in  all  Kqr-Nanbend  DIswts  and  lii4«xfB 


Digitized  by 


Google 


1012 


164.  PAOIFIO  BEPORTBB 


Odmbo 


w.  •mm.ttm,  15  Idal»,  642, 98  Pac  848;  Boae 
T.  Ltiande,  17  OaL  ikpst.  306,  119  Pac.  S82; 
Beitmdr  t.  St^mnnd.  18  Waah.  624,  48  Pac. 
878;  Shennan  t.  Standaid  Mines  Go.  166 
CU.  624,  m  Pac.  249 ;  Raver'a  Law  ft  Col- 
lection Go.  T.  Standlev,  8  Gal.  Apih  44,  84 
Pac  214. 

Wbile  It  la  true  that  tbla  amrt  entertain- 
ed an  appeal  from  an  order  of  the  district 
conrt.  Betting  aalde  a  dsCanlt  altered  1^  the 
tflerk,  in  the  caae  at  Leonard  ▼.  Beady,  2H 
Idaho,  78,  147  Pac.  284,  the  oneatton  aa  to 
wh^ber  or  not  boxAl  an  order  waa  aKWftl&hle 
was  not  raised  nor  called  to  the  attoitiiMi  of 

'the  court  In  that  caae.  However,  In  view 
of  the  statutory  proTisions  abore  noted  and 
Ihe  decisions  referred  to  we  have  reattdwd 
the  conclusion  that  the  order  tn  question  is 
not  an  appealable  ordtt.  Kor  does  the  case 
of  Leonard     Brady,  aupra,  pass  upon  the 

'  question  as  to  whether  or  not  sudi  an  order 
Is  aiK>ealable. 

The  appeal  Is  Mamlssed.  Goats  awarded 
to  respondents. 

HOBGAN  and  RICE.  J3^  codcui^ 


COBURN  T.  THORNTON  et  aL 

(Supreme  Court  of  Idaho.    April  24,  1917.) 

Appeal  and  Ekbob  ®=3l9,  781{1)— EviDsncB 
4s>44— Moot  Question— DismasAir-CosTB. 
Htid,  where  an  appeal  from  an  wder  of  the 
district  court,  denying  a  motion  for  a  cliange  of 
venue  and  continumg  the  canBe,for  the  term,  is 

Erosecuted  upon  the  ground  that  the  trial  jodge 
i  disqualified,  and  where  upon  the  hearins  of 
Ncb  appeal  it  appears  that  such  dia^aalification 
has  ceaaed  to  exist  because  such  tnal  Judge  ia 
no  longer  an  Incumbent  in  office,  this  court  will 
take  judicial  notice  of  that  fact,  and  the  appeal 
will  be  dismisBed,  for  the  reason  that  no  ac- 
tual relief  can  now  be  afforded  other  than  the 
Awarding  costs,  and,  costs  being  merely  Inci- 
dental to  a  judgmmt,  do  not  constitute  a  mat- 
ter of  controversy  sufficient  to  warrant  an  appel- 
late court  in  entertaining  an  appeal. 
_IEd.  Note.— For  other  cases,  see  Appeal  and 
EirroF,  Cent  Dig.  S>  63-SO.  812;  Bridence, 
Cent.  Dig.  {  66.] 

Appeal  from  District  Court,  Cassia  Coun- 
ty; Edward  A.  Walters,  Judge. 

Action  by  J.  B.  Cobum  against  H.  H. 
lAomton  and  others.  Commissioners  of  Cas- 
sia County,  Idaho,  W.  O.  Pratt,  as  Sheriff, 
and  others.  From  an  order  denying  plaln- 
tUTs  motion  for  a  change  of  renne  and  con- 
tinuing the  cause  for  the  term,  he  ai^wals. 
Appeal  dismissed. 

W.  E.  Abraham  and  T.  Bailey  Lee,  both  of 
Bnrl^,  for  aro^lant  S.  T.  Lowe,  ct  "Bur- 
ley,  tor  respcmdents. 

BUDGE,  0.  J.  On  Mardi  2.  1914,  appel- 
lant commenced  an  action  against  respmid- 
Mits  In  tt»  district  court,  in  and  fbr  Cassia 
county,  for  damages  alleged  to  have  been  aus' 
talncd  ^-hlle  confined  In  the  county  jail  of 
■aid  county,  for  default  In  payment  of  a 


mon^  fine  theretofore  imposed  upon  Urn  in 
said  district  court.  Appellant  alleges,  among 
other  things,  that'  he  had  beea  ordwed  by 
the  respoDdent  comrnlsalopwa  and  sheriff  of 
said  county  to  labor  upon  the  county  roads, 
and  upon  his  refusal  to  comply  with  such 
order  he  waa,  by  said  respondents,  unlawful- 
ly and  nialiclovslT  restricted  tar  a  pnlod  of 
11  days  to  a  diet  of  bread  and  watw,  reanlt- 
ing  in  his  physical  and  mental  injury,  to  Us 
damage  In  the  sum  of  110,000:  The  revoud- 
ents  filed  their  raified  answer,  denying  the 
Illegality  of  their  conduct,  as  alleged  in 
plaintUfa  onnEdalnt^  and  fnrOiv  doiying  the 
existence  of  malice,  and  afflnnativedy  alleg- 
ing the  fact  to  be  tiiat,  if  the  appellant  anffer- 
ed  toss  of  health,  or  sustained  injury  to  bis 
physical  or  mental  condition,  or  deteriora- 
tion In  wdf^t.  It  was  due  to  the  oon- 
flnement  by  reason  of  said  Judgment  imposed 
upOD  him  by  the  district  court  and  to  no  act 
or  acts  of  the  respondents  or  dther  ot  Otau. 
Re^ndents  further  allied  In  their  answer 
that  they  wholly  relied,  in  restricting  appel- 
lant to  a  bread  and  water  diet,  upon  the  ad- 
vice and  direction  of  their  legal  adriser, 
namely,  the  county  attorney,  and  the  advice 
of  the  honorable  district  Judge  of  the  district 
court,  In  and  for  Cassia  county.  When  the 
cause  came  on  for  trial  the  appellant  made  a 
motion  for  a  change  of  venue,  up<Hi  the 
ground  that  the  presiding  judge  was  dis- 
qualified because  of  the  alleged  advice,  that 
he  had  given  to  respondents  to  restrict  ap- 
pellant's diet  to  bread  and  water  should  he 
refuse  to  perform  work  and  laba*  upon  the 
highways  of  said  county,  as  appeared  from 
the  sworn  answer  of  the  respondents,  and 
filed  in  said  cause.  An  order  was  made  deny- 
ing said  motion  and  continuing  the  cause  for 
the  term.   Tlils  appeal  is  trom  the  order. 

While  it  is  not  a  matter  ot  record  in  this 
case,  it  is  a  matter  of  which  this  court  must 
take  cognizance,  that  the  Hon.  Edward  A 
Walters,  then  district  judge  in  and  for  said 
county,  before  whom  the  foregoing  proceed- 
ings were  had,  is  no  longer  such  district 
judge.  It  is  therefore  ^pparent  that  the  only 
ground  upon  which  a  change  of  venue  is 
sought  has  been  removed,  and  there  is  no 
real  controversy  before  this  court,  for  the 
reason  that  if  the  disqualification  did  exist 
at  the  time  the  motion  for  a  change  of  venue 
was  made  and  the  cause  continued  for  the 
tfflrm,  it  is  non  esse.  The  determination  of 
this  a]M)eal  in  favor  of  appellant  could  not 
result  In  any  actual  relief  to  him,  except  in 
the  matter  of  costs.  Costs,  b^ng  merely  in- 
cidental to  a  Judgmrait,  do  not  constitute  a 
matter  of  controversy  sufficient  to  mrrant 
an  appellate  court  In  entertaining  an  anteal. 
Bryan  t.  Sullivan,  20  OfcL  686, 119  Pac.  124; 
Harper  t.  Grosser,  86  Wash.  476,  160  Pa& 
1176;  Board  of  Com'rs  v.  Stogner  (Okl.)  157 
Pac.  823.  Th««fore,  since  the  rl^t  of  the 
appellant  to  have  a  change  of  venue  has 
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e«B8ed  to  exist,  the  aj^wal  inresents  only  a 
hypothetical  propositioti,  and  must  be  dis- 
missed. State  T.  Lamb«t,  62  W.  Va.  248,  48 
S.  B.  176 ;  Albright  et  aL  y.  Srlckson.  23  OkL 
644,  102  Pae.  112;  8  C.  J.  368;  2  B.  a  L. 
146;  City  of  Wallace  v.  Deane,  8  Idaho,  844, 
68  Pac.  62;  Jenal  t.  Felber,  77  Kan.  771,  95 
Pac  4as ;  Fain  v.  Fain  (La.)  72  South.  801 ; 
Hills  T.  Green,  168  U.  B.  661, 16  Sup.  Gt  132, 
40  L.  Ed.  293.  In  tbe  latter  case  the  court 
Bald: 

dnty  of  this  court,  as  of  every  other  Ju- 
dicial tribtmal,  la  to  decide  actual  coutroTeisies 
by  a  judgmeut  which  can  be  carried  into  effect, 
and  not  to  give  opinions  upon  moot  qnestions  or 
abstract  propositioiis,  or  to  declare  prindpleB  or 
rules  of  law  which  cannot  affect  the  matter 
in  issue  in  the  case  before  it.  It  necessarily 
follows  Aat  when,  pending  an  appeal  from  the 
judgment  of  a  lower  court,  and  without  any 
fault  of  the  defendant,  an  event  occurs  which 
renders  it  impossible  for  this  court,  it  it  should 
decide  the  case  in  favor  of  the  plaintiff,  to  grant 
him  any  effectual  relief  whatever,  the  court  will 
not  proceed  to  a  formal  judgment,  but  win  dla- 
mias  the  appeal.   «   «   * " 

From  what  has  been  said  it  follows  that 
the  appeal  In. this  case  most  be  dismissed; 
and  It  Is  so  ordered.  Ckwts  awarded  to  re- 
QMmdents. 

MOBOAM  and  BIOB,  concur. 


BDNNBTT  t.  THOBNTON  et  al. 
(Supreme  Court  of  Idaho.  April  24,  1S17.) 

Appeal  from  District  Court,  Cassia  County; 
Edward  A.  Walters,  Judge. 

Action  by  Don  Bennett  against  H.  H.  Qliom* 
ton  and  oueis,  as  the  Board  (rf  Connbr  Omu- 
miasioners  of  Cassia  County,  Idaho,  and  W.  O. 
Pratt,  as  Sheriff,  and  others.  From  an  order 
denying  plaintiff's  motion  for  a  change  of  venue, 
and  continuing  the  case  for  the  term,  he  ap- 
iwols.  Appeal  dismissed. 

W.  B.  Abraham  and  T.  Bail^  Lee.  both  of 
Barley,  tor  appellant.  S.  T.  Lowe,  in  Bnric?, 
for  respondents. 

BUDGE,  O.  J.  By  stipulation  of  counsel,  en- 
tered into  in  this  court,  the  above-entitled  cause 
was  submitted  with  the  case  of  Cobum  v.  Thorn- 
t<Hi  et  aL,  164  Pac.  1(02,  the  same  state  of  facta 
being  involved.  And  upon  the  authority  of  that 
case  the  appeal  from  the  order  of  the  trial  court, 
in  this  actiMi,  denying  the  motion  for  a  change 
(rf  veniie  and  cwinnning  the  case  for  the  term, 
is  dismissed.  Costs  awarded  to  resptmdents. 

MOBOAN  and  BIGO,  JJ.»  oonenr. 


PARKER  et  aL  V.  HERBON. 
(Snpreme  Court  of  Idaho.    April  19.  1917.) 

1.  Saus  «=>62(7>— AonoN  fob  Pbic^Fbaud- 
UL*NT  Rkfresentatioks— Evidence. 

The  evidence  in  this  case  examined,  and 
keld  to  be  iosufficieoit  to  sustain  the  allegations 
of  the  answer  wherein  fraud  is  charged. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  140-144.] 

2.  Feaud  «=»13(2,  3)  —  FBAtTDTTtJurr  Bepbe- 
8ENTATIOHS— Knowledge  op  Faubitt. 

In  or4er  to  establish  fraud  in  a  case  of  this 
kind,  it  uiust  be  shown,  in  addition  'to  Jalsity 


of  reptesentationB  of  a  materlsl  fact,  or  futs, 
upon  which  the  party  to  whom  they  were  made 
ianocently  acted  to  his  injury,  that  the  party 
making  them  icnew  thsm  to  be  false,  or  that  he 
made  them  recklessly,  without  knowledge  of 
their  truth  or  falsity. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  4.  6.] 

Appeal  from  District  Court,  Twin  Falls 
County ;  Chas.  O.  Stockslager,  Judge. 

Action  by  G.  A.  Parker  and  F.  S.  Marshall 
against  I.  A,  H«Ton.  Judgment  for  plaln- 
tlfls  in  the  sum  of  f  1,  and  they  appeaL  Re- 
versed, with  dlrecUon  to  grant  a  new  trlaL 

George  Herrlott,  of  Twin  Falls,  and  Arthur 
W.  Ostrom,  of  Buhl,  for  appellants.  G  M. 
Booth,  of  Twin  Falls,  for  respondent 

MORGAN,  J.  This  action  was  commenced 
by  appellants  to  recover  the  balance  alleged 
to  be  due  upon  three  promissory  notes  for 
$400  each,  given  by  respondeat  in  paymrat 
for  a  secondhand  gasoline  engine,  which  he 
purchased  from  them  for  the  purpose  of  fur- 
nishing power  with  which  to  operate  a  grain 
separator.  Besiwndent,  in  his  answer,  adiplt- 
ted  the  execution  of  the  notes,  and  that  only 
the  amount  alleged  In  the  complaint  to  have 
been  paid  thereon  had  been  paid,  but  denied 
that  any  amount  was  due,  and  alleged  that 
the  machinery  f<^r  which  the  notes  were  given 
was,  by  aiWunts,  r^resented  and  described 
to  blm  as  being  .well  buUt,  pn^rly  adjusted, 
and  capable  of  performing  the  work  for  which 
It  was  intended ;  that  by  reason  of  these  rep- 
resentations he  bought  the  machinery,  giving 
therefor  the  notes  above  mentioned ;  that  all 
of  the  statements,  representations,  and  claims 
made  by  appellants  to  hUn  regarding  the  ma- 
chinery, as  to  the  build,  workmanship,  ad- 
justment, and  quality  thereof,  were  false  and 
fraudulent,  and  were  known  by  api>ellant8  to 
be  false  and  fraudulent  at  the  time  they  were 
made ;  that  such  statements,  representations, 
and  claims  Induced  him  to  make,  execute,  and 
deliver  the  notes  set  out  in  the  complaint, 
and  he  claimed  damages  by  reason  of  the  al- 
leged fraud  of  ai^llauts  in  the  transaction. 
The  case  was  tried  to  a  Jury,  which  returned 
a  verdict  in  favor  of  appellants  for  the  sum 
of  $1.  Judgment  was  thereupon  entered,  from 
which  this  appeal  is  prosecuted. 

[1]  Appellants  contend  that  the  evidence  Is 
Insufflcient  to  establish  the  falsity  of  the  rech 
resentatlons  relied  upon  by  respondent  The 
portion  of  the  record  tending  to  show  that  ap- 
[>ellants,  or  either  of  them,  made  any  repre- 
sentations whatever  .with  respect  to  the  en- 
gine, Is  to  be  found  in  the  testimony  of  re- 
spondent and  Is  as  follows : 

"Q.  What  did  Mr.  Marshall  tell  you,  if  any- 
thing, with  reference  to  this  engine,  so  far  as  Its 
power  and  capacity  was  concerned?  A.  He  t<^d 
me  it  was  a  20  hone  power  gasoliae  tractiim  .en- 
gine, and  that  the  separator  has  a  28<iacb  cylin- 
der. Q.  what  make  of  a  separator  was  it?  A. 
A  Case.  Q.  You  aay  that  was  a  C^^e  separator? 
A. '  Yes,  sir.    Q.  Where  did  you  buy  the  separa- 
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tor?  A.  From  Parker  and  Maraball.  Mr.  Uitr- 
shall  vss  the  agent  and  the  maD  I  done  the 
basineaB  with.  Q.  Do  you  know  whether  or  not, 
at  the  time  you  boa^t  thia  mgine,  they  knew 
yoa  were  buying  it  to  ran  this  imarator?  A. 
They  certainly  did;  that  ia  what  I  wanted;  I 
wanted  a  complete  outfit.  Q.  Now,  at  the  time 
you  bought  the  engine  I  will  ask  you  to  state 
whether  OF  not  Mr.  Parker  or  Mr,  Marshall  told 
yon  anything  as  to  whether  or  not  this  ennne 
would  successfully  run.  this  separator.  A.  '^at 
was  my  understanding;  that  it  would.  We  had 
several  talks  over  it:  I  foi^et  how  oft«i  we 
talked  aboat  bat  it  was  some  two  m  tiiree 
times,  and  he  didn't  say  anything  to  the  con- 
trary, and  of  course  we  talked  it  over,  and  I 
understood  it  was  all  right  for  that  purpose. 
Q.  You  told  him  wbat  you  wanted  with  the 
engine,  did  you?    A.  Yes,  sir." 

While  there  Is  abundance  of  evidence  tend- 
ing to  show  that  the  engine  failed,  siter  re- 
Bpondettt  purchased  it,  to  furnish  EWwer  suf- 
ficient to  successfully  run  the  separator,  it 
will  be  observed  that  the  testimony  above 
quoted  falls  far  short  of  sustaining  the  alle- 
gations of  the  answer,  to  the  effect  that  state- 
ments and  r^resentationa  were  made  by  ap- 
pellants that  the  engine  was  well  built,  pr<^ 
erij  adjusted,  and  capable  of  performing  the 
work  (or  whidi  it  was  Intended.  It  is  true 
respondent  testified  that  himself  and  Mr. 
Marshall  talked  the  matter  over,  and  it  was 
his  understanding  that  the  engine  would  do 
the  .work,  but  the  evidence  does  not  Justify 
the  conclusion  that  this  understanding  was 
produced  by  any  statements  or  representa- 
tlCHis,  false  or  otherwise,  made  to  him.  The 
only  statement  by  Marshall  which  respcmdent 
attCTipted  to  quote,  even  in  substance,  Is  to 
the  effect  that  It  is  a  20,  horse  power  gasoline 
traction  engine,  and  there  is  nothing  in  the 
record  to  indicate  that  it  Is  not.  Upon  the 
other  hand,  it  is  shown  that  the  ^glne  in 
question  is  rated  by  Its  manufacturers  as  of 
20  horse  power  and  the  record  discloses  that 
while  in  possession  of  Its  former  owner  Its 
work  was  entirely  satisfactory,  and  the  pow- 
er It  developed  was  amply  suflSclent  to  run 
the  s^arator. 

[2]  If,  by  any  stretdi  of  the  Imagination, 
the  conclusion  could  be  reached  from  the  evi- 
dence In  this  case  that  Marshall  made  rep- 
resentations to  respondent  whlc^  were  untrue 
and  .which  misled  and  deceived  him  Into  buy- 
ing the  engine,  a  material  element  of  fraud, 
as  the  basis  of  an  action  or  defense  In  a  case 
of  this  kind,  would  still  be  lacking.  In  ad- 
dition to  the  falsity  of  representations  It 
must  be  ^owo  that  the  party  making  them 
knew  them  to  be  false,  or  that  he  made  them 
recklessly,  without  knowledge  of  their  truth 
or  falsity.  If  he  honestly  believed  the  rep- 
resentations to  be  true,  and  they  were  not 
recklessly  made,  then  he  Is  not  liable  for 
fraud.  20  Cyc  24 ;  Security  Savings  Bank  of 
Wellman  v.  Smith,  144  Iowa,  203,  122  N.  W. 
825;  Curtley  t.  Security  Savings  Society,  46 
Wash,  eo,  89  Pac.  180;  Wilde  v.  Bank,  69 
Or.  551, 117  Pac.  807;  Wann  v.  Northwestern 
Trust  Co.,  120  Minn.  493,  139  N.  W.  1081 ;  I 


Peten  r.  Lohman,  171'  Mo.  App.  1B8  8. 
W.  788. 

nie  evidence  disclosee  that  appellants,  who 
ate  dealers  In  gasoline  amines  and  acces- 
soriflti,  doling  the  faD  of  1910  sold  the  en- 
gine to  a  Mr.  Bvelfith,  vlio  need  it  in  con- 
necUon  with  the  aerator,  and  tiut  it  gave 
ratbe  satisCaetlon;  that  Marshall  saw  the 
«igtaie  while  It  .was  being  so  used;  that  Br- 
eleth  had  troable  In  meeting  certain  payments 
of  the  purchase  price,  and  oonsoited  Qiat  tt 
be  sold  to  respondMit,  who,  at  appellants* 
request,  went  to  Breleth's  place,  Inspected  the 
engine,  and  tiiereafter  bought  It 

The  burden  of  vroot  to  show  sdenter  was 
npm  re^KUideiit  Not  only  has  he  oltenA  no 
evidence  tending  to  show  that  fUse  state- 
ments were  made  with  knowledge  ot  th^ 
falsity,  or  with  reckless  disregard  of  what 
the  facts  ml^t  be,  bat  the  nncontradleted  evl' 
dence  indicates  that  appellants  acted  entlrdy 
in  good  faith;  that  the  statement  as  to  the 
hcwse  power  of  the  oiglne  was  based  nptm  die 
rating  glvan  it  by  its  manufacturers,  and  it 
bad  betsi  seen,  by  the  man  wt^  made  the  rep- 
reaentatimu,  to  do  the  class  of  .work  an  oi- 
gine  ot  that  capacity  staoold  da 

We  do  not  desire  to  be  understood  to  hold 
that  it-  Is  neceaaary,  In  order  to  establish 
fraud,  to  show  wbat  was  In  the  mind  of  a 
man,  diown  to  have  made  ndsr^resoitatlons 
of  a  material  fkct,  at  tlie  ttane  he  made  it 
Circumstances  inconsistent  with  an  taoDest, 
reasMiable  b^ef  in  the  truth  of  the  state- 
ments, or  Indicating  a  reddess  disregard  Cor 
the  truth,  may  be  shown,  from  which  a  Jury 
may  conclude  scienter,  but  In  thla  case  there 
is  a  total  lade  of  sudi  drcmnstances. 

The  necessity  for  proof  ot  scienter  distin- 
guishes such  an  action  as  this  from  one  for 
breach  of  warranty.  Northwestern  S.  Oo.  r. 
Dexter  Horton  &  Ca,  29  Wash.  566,  70 
Pac.  68. 

The  Judgment  la  reversed,  with  direction 
that  a  new  trial  be  granted.  Costs  are  award- 
ed to  appellants. 

BDDOai,  a      and  BIOS),  J.,  cmcur. 


WEISm  NAT.  BANK  v.  WASHINGTON 

C»TJNTT  et  al 
(Supreme  Court  of  Idaho.   April  21,  1917.) 

1.  Cebtiorui  «=»64(1)— Bkview— Ooitstitu- 
tionalitt  op  statute. 

Id  proceedings  uptm  writ  of  review,  the 
constitutionality  of  the  statute  upon  which  the 
inferior  tribunal  the  action  of  whidi  is  reviewed 
baaed  its  authority  cannot  be  passed  apon. 

[EM.  Note.— For  other  cases,  see  Gfertiorail 
Cent  Dig.  ||  174,  183,  184.] 

2.  Taxation  ^380  —  Bank's  iNTKanoNTS 
Outside  of  Uountt— DuDtrcnoN. 

According  to  the  intent  and  purpose  of  sec- 
Hon  173  of  the  Revenue  Act  1913  (Seas.  Law« 
1913,  p.  230),  the  proportitMi  of  the  capital  stock, 
surplus,  and  undivided  profits  ot  a  bank  invested 
in  or  regiretented  by  proptily  outride  of  the 
county  in  which  the  bank  is  located  is  not  to  be 
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deducted  from  the  foil  cash  valn«  of  Its  capital 
■tock  in  liBting  the  aame  for  asBCagincnt. 

(Bd,  Not&— For  other  cases,  see  TazatiMi, 
Cent.  Dig;  I  680.] 

Ai^eal  from  District  Oonrt  Washington 
Goontr;  Ohas.  P.  IfcCarUir,  Judge. 

Proceeding  by  the  Welaer  National  Bank 
against  Washington  Coanty  and  others  to 
rerlenr  ttie  action  of  the  board  ot  eqnaUza- 
tt(«.  From  a  Judgment  ot  the  district  court 
modifying  the  board's  action  and  grHnting 
a  part  of  the  relief  sons^t,  petitioner  appeals. 
Aflirmed. 

Ed  R.  Coulter,  of  Wdser,  for  appellant 
T.  A.  Walters.  Atty.  Gm.,  3.  P.  Pope,  Asst 
Atty.  Gen.,  and  George  Oonart,  Proa.  Atty.* 
of  Oambrldge,  for  respondents. 

MORGAN,  J.  The  appelant  Is  a  national 
bank  located  at  Wetser,  In  Wasblngton  coun- 
ty. On  the  seomd  M<mday  of  January,  1915, 
its  capital  stock  was  $75,000,  divided  into  750 
shares  of  the  par  value  of  $100  each,  and  its 
surplus  and  undlrided  profits  amounted  to 
$15,540,  making  a  total  of  $90,540.  It  ap- 
pears that  $32,368  ot  this  amount  was  Invest- 
ed In  the  bank  buIldlDg,  furniture,  and  fix- 
tures, $4,350  in  real  estate  In  Weiser,  $1,652.- 
67  In  real  estate  In  Owyhee  county,  and  $2,- 
600  In  real  estate  In  Adams  county.  In 
April,  1916,  appellant  gave  to  the  assessor 
of  Washlngtw  county  a  sworn  statement 
showing  the  capital  sto<4[,  surplus,  and  undi- 
vided profits  as  they  existed  on  the  second 
Monday  of  January,  1915.  and  also  the  pro- 
portionate amount  of  the  same  which  was 
invested  as  above  set  forth.  The  assessor  de- 
ducted from  the  sum  of  $00,540  the  $32,868 
Invested  in  the  bank  building,  furniture,  and 
fixtures,  and  the  remainder,  ^,172,  he  pro- 
rated among  the  750  shares  of  stoch  and  as- 
sessed It  against  the  shares  in  the  names  ot 
the  shareholders.  The  other  real  estate  was 
assessed,  respectively,  by  the  assessors  of 
Washington,  Owyhee,  and  Adams  counties, 
and  the  taxes  upon  the  same  were  paid  by 
the  bank.  The  payment  of  taxes  assessed 
against  the  capital  stock  of  the  bank  to  the 
assessor  and  tax  collector  of  Washington 
county  was  made  under  protest,  and  a  peti- 
tion was  filed  with  the  board  of  county  com- 
missioners, sitting  as  a  board  of  equalization, 
praying  that  an  additional  deduction  from  the 
capital  stock,  surplus,  and  undivided  profits, 
amounting  to  that  proportion  of  the  same  in- 
vested in  the  real  estate  in  the  three  counties 
above  named  and  not  used  in  connection  with 
the  bank,  be  allowed.  This  was  denied.  Ap- 
pellant thereafter  procured  a  writ  of  review 
from  the  court  below,  and  respondents  mov- 
ed to  qnash  the  same.  After  hearing  the 
matter,  the  oourt  made  and  entered  findings 
of  fact,  coodnsions  of  law,  and  judgment 
modifying  the  action  of  the  board  of  equali- 
sation only  to  the  eztoit  that  the  deduction 
prayed  tor  was  allowed  so  far  as  it.  related  to 
the  iffoperty  situated  In  Washington  conn^. 
nils  axq>eal  Is  from  that  Judgment 


[1, 2]  Tbe  QUBstioD  to  he  detennliied  Is 
this:  Should  the  amounts  invested  in  proper' 
t7  outside  of  Washington  oonnty,  Uie  county 
in  whldi  the  bank  is  located,  have  been  de- 
ducted fron  the  total  capital  stock,  soiplast 
and  undivided  profits  before  the  same  was 
assessed  and  ^orated  among  the  sbajetafrid- 
ers?  TbB  question  InTtAves  a  oonstrnetion  of 
sectloQ  ITS  of  the  Revenue  Act  of  1913,  found 
on  page  380  of  the  Season  Laws  ct  that  year, 
whicdl  is  as  follows: 

"Hkc  sbaree  capital  stock  (rf  any  bank,  ex- 
isting by  authority  of  the  United  States  or  of 
this  state  and  located  witbia  tbla  state,  or  of 
any  building  and  loan  association,  trust  compa- 
ny or  surety  and  fidelity  company  organized  un- 
der the  laws  <tf  this  state  and  doio?  bijeiness 
within  this  state,  shall  be  assessed  tor  taxation 
where  such  bank,  company,  association  or  other 
corporation  Is  located  and  not  elsewhere,  at  the 
full  cash  value  thereof  at  twelve  o'clock  meridi- 
an oa  the  second  Monday  <^  January  In  each 
year,  except  the  proportionate  part  of  any  por- 
tion of  such  capital  stock,  or  the  surplus  or  un- 
divided profits  of  such  bank,  company,  assocf- 
atloa  or  other  corporation  which  is  at  the  time 
of  assessment  actually  invested  in  and  repre- 
sented by  other  property  owned  by  and  stanaing 
upon  the  records  of  the  county  wherein  such 
shares  of  capital  stock  is  assessed  in  tbe  name 
of  such  bank,  company,  association  or  other  cor- 
poration and  which  has  been  assessed  and  en- 
tered for  taxation  in  said  county  for  tbe  said 
year,  which  proportionate  part' of  such 'portion 
shell  be  deducted  from  the  full  cash  value  of 
such  shares  of  capital  stock  in  listing  such  capi- 
tal stock  for  asseesment:  Provided,  that  no 
deduction  In  the  assessed  valuation  of  such 
shares  of  capital  stock  shall  be  made  on  account 
ot  any  property  obtained  by  such  bank,  company, 
association  or  other  corporation  on  foreclosure 
any  lien,  or  in  the  settlement  of  any  debt, 
anless  it  is  shown  to  tbe  satisfaction  ot  the  as- 
sessor that  the  amonnt  sought  to  be  so  deducted 
is  actually  included  in  the  value  of  such  capi- 
tal stock.  Any  property  bo  represented  in 
such  capital  stock,  on  account  of  which  a  de- 
duction has  been  made  in  the  assessed  valuation 
of  the  shares  ot  such  capital  stod:,  shall  be  as- 
sessed separately  at  its  roll  cash  value,  as  other 
property.*' 

Appellant  Insists  that  this  section  should 
be  so  construed  as  to  make  a  deduction  from 
the  assessment  of  the  capital  stock,  surplus, 
and  undivided  profits  of  tbe  bank  by  reason 
of  its  ownership  of  pn^erty  situated  In  and 
taxed  in  other  counties  of  the  state  as  well 
as  In  the  county  wherein  the  bank  is  located, 
and  Insists  that,  If  the  language  of  the  law 
be  literally  construed,  It  will  be  vlolatlTe  of 
section  6,  art  7,  of  tbe  ConatltuClon,  where- 
in it  is  provided  that: 

"All  taxes  shall  be  uniform  Topoa  the  same 
class  of  subjects  within  the  territorial  limits, 
of  the  authority  levying  the  tax,  •  •  •  "  and 
"duplicate  taxation  of  property  for  the  same 
purpose  during  the  same  year,  is  hereby  pro- 
hibited." 

The  proceedings  In  tbe  court  below  were 
inion  certlMturl,  or,  as  denominated  by  our 
Revised  Codes,  writ  of  review.  Sectlws  4962 
and  4908.  Rer.  Codes,  limit  the  ext^t  of  the 
inquiry  whi<A  may  be  made  in  proceedings 
vcpoa  writ  ot  review,  ^le  court  bdow  could 
not  In  tlds  case,  and  ccmsequently  we  cannot 
determine  the  oonstitntkmallty  ot  tbe  net 
xaa^er  which  Oie  tnteAor  tribunal  Claimed  Its 
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snthorl^.  MoCoDn^  r.  State  Board  of 
Eqnalizatlon,  11  Idaho,  652,  83  Pac.  4M. 

Proceeding  upon  Cbe  theory  that  section 
178,  Berenne  Act  of  1913,  mpra,  la  valid. 
aaa,  as  above  indicated.  Its  constltntiooalitT 
cannot  be  qnestloned  In  tills  proceedlDg,  its 
langaage  is  too  plain  to  permit  at  Judicial 
Interpretation.  To  hold  differently  and  sus- 
tain the  coDtentlon  of  anieUant  abore  stated 
woald  be,  In  €flect,  to  repeal  the  section  and 
substitate  a  new  law. 

The  Judgment  of  the  district  conrt  Is  af- 
flrmed.   Costa  are  awarded  to  respondents. 

RICE,  J.,  aat  at  flM  hearing,  bat  took  no 
part  In  the  dedaioa  of  this  caae. 

BUDOE,  OL  J.  I  concur  In  the  conclusion 
reached,  upon  the  ground  that  the  constltn- 
tlonall^  of  the  statute  cannot  be  Inquired 
Into  upon  a  writ  of  review,  and,  viewing  the 
statDte  (section  173,  RevMme  Ad:  of  1913)  in 
this  Il^t.  Its  langnage  la  miambigaooa. 
However,  I  do  not  wish  to  be  understood  as 
Intimating  that  the  law  Is  oonstltntlonal  or 
that  its  oooatltntkHiallty  Is  not  subject  to  at- 
tack, in  a  proper  proceeding,  nptm  the  ground 
of  doable  taxation. 


St  bL  V.  CONSOXJDATISD  WAG- 
ON &  MAGHINB  CO.  et  aL 
Supreme  Court  of  Idaho.   April  27,  1917.) 

L  Chattel  Mobtoaoes  ^=>256  —  Gbowino 

Cao  PS— Assumption — Evidence. 
Bridence  examined,  and  held  sufficient  luder 
a  written  contrmct  to  sustaiu  the  Sndines  of  the 
trial  court  to  the  effect  that  the  respondents  did 
not  assume  and  agree  to  pay  the  indebtedness 
secured  by  mortgage  of  appellant  Consolidated 
Wagon  &  Machine  Company. 

[Ed.  Note.— For  other  cases,  see  Chattel  Bfort- 
gages,  Cent  Dig.  I  S2&] 

2.  Cbattbl  Moxtqaoes  ^::9l27— Cbops—TjIen. 

The  lien  of  a  chattel  mortgage  executed  upon 
a  crop  to  be  grown  upon  leased  premises  does 
not  attach  to  a  crop  eubsequently  planted  there- 
on by  another  than  the  IcHsee. 

[Ed.  Note.— For  other  can»,  see  Cbatt^  Uort- 
gages,  Cent.  Dig.  H  216,  217.] 

3.  Evidence  ^=9452— Paboi.  Evidence— La- 
tent AuBiounr. 

Parol  testimony  is  incompetent  to  vary  the 
terms  of  a  written  contract,  but  may  be  sidmit- 
ted  to  explain  a  latent  ambiguity. 

[Bd.  Mote.— For  other  cases,  see  Evidence, 
Cmt  Dig.  ii  2093-2101.] 

4.  Assignments  «=»12— Wages— Validity. 

Where  one  enters  into  a  contract  to  labor 
with  the  underatanding  that  the  proceeds  of 
said  labor  shall  be  paid  pro  rata  to  creditors, 
a  subsequent  assignment  of  the  waees  earned, 
without  the  consent  of  the  said  creditors,  is  in- 
valid in  that  there  is  nothing  owing  under  said 
contract  upon  which  the  assignment  could  oper- 
ate. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  S  20.] 

Appeal  from  District  Court,  Twin  Falls 
County;  Edward  A.  Walters,  Judge. 
Action  for  injuuctlon  by  Harvey  S.  Green 


and  another  against  the  OnuoUdated  Wagon 
ft  Bfachlne  Company  and  H.  C  Tanaosdeln, 
Sheriff  of  Twin  Falls  County,  Idaho,  with 
cros»complalnt  by  de^ndant  Company. 
Judgment  for  plalntUb,  and  deCendanta  ap- 
peal. Affirmed. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lants. Sweeley  ft  Swedey,  of  Twin  Falls,  tor 
respondenta. 

RICE,  J.  This  action  was  brought  by 
the  respondents  herein  to  obtain  an  Injunc- 
tion against  the  appellants  restraining  them 
from  proceeding  with  the  foreclosure  of  a 
chattel  mortgage  given  ivon  crops  to  be 
grown  daring  the  year  1913  upon  certain  land 
described  in  the  complaint.  The  appellant 
Consolidated  Wagon  ft  Machine  Company  an- 
swered, denying  the  material  allegations  of 
the  complaint,  and  by  way  of  cross-complaint 
set  op  their  note  and  mortgage,  and  nonpay- 
ment of  the  same,  and  asked  for  a  foreclosure 
thereof.  They  also  asked  for  a  Judgment 
against  respondents  for  the  amount  repre- 
sented by  their  note. 

On  the  24th  day  of  November,  1911,  the  re- 
spondoits  Icnsed  certain  land  to  one  T.  Lt. 
Corum  for  a  term  of  four  years.  Under  the 
terms  of  the  said  lease  Corum  was  to  receive 
two-thirds  of  the  crops  raised  on  the  said 
premises  during  the  term  of  the  lease.  Oa 
the/  9th  day  of  December,  1912,  Comm  and 
his  wife  executed  a  chattel  mortgage  to  ai^l- 
lant  Consolidated  Wagon  ft  Madilne  Com- 
pany, covering  all  crops  then  growing  or  to  be 
grown  during  the  year  1913  upon  the  land  in- 
cluded within  the  lease,  to  secure  the  pay- 
ment of  a  note  for  $878.10.  The  mortgage 
was  filed  for  record  in  the  office  of  the  re- 
corder of  Twin  Falls  county.  On  Hie  12th 
dny  of  April,  1913,  Corum  and  resp(»idents, 
by  an  Instrument  in  writing,  released  eacli 
other  from  their  mutual  obligations  under 
the  terms  of  said  lease.  Thereupon,  on  the 
same  day,  Comm  and  respondents  entered  In- 
to a  written  contract  whereby  Comm.  for  the 
consideration  therein  named,  agreed  to  culti- 
vate, seed,  and  corrugate  the  lauds  whldi  had 
been  Included  within  the  lease,  being  the 
same  lands  mentioned  in  the  chattel  mort- 
gage. Acccording  to  the  terms  of  the  con- 
tract between  Corum  and  respondents,  Corum 
was  to  receive  only  as  mnch  of  the  money  to 
be  earned  thereunder  as  was  necessary  to 
pay  his  expenses  while  he  was  thus  engaged. 
Tho  balance  of  the  money  after  completion 
of  the  contract  was  to  be  disposed  of  accord- 
ing to  the  following  paragraph  contained  in 
the  said  contract : 

"That  when  said  woi*  la  completed  and  said 
moneys  shall  become  thereby  due,  the  party 
the  first  part  shall  pay  the  same  to  the  creditors 
of  the  said  8ec<»id  party  pro  rata,  except  that  a 
certain  chattel  mortgage  covering  a  crop  owned 
by  said  party  of  the  first  part,  and  now  plant- 
ed, shall  be  caused  to  be  released,  and  so  much 
money  as  may  be  necessary  thoofor  shall  be 
first  used  to  that  purpose." 


^9For  otbsr  cases  bm  Mm*  topic  and  KSV-NUUBEB  la  all  K«y-Numbar«d  DlsesU  and  ladexsa 
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At  the  time  ta  the  giving  of  tlie  Chattd 
taortgeige  and  the  execndon  of  the  release 
and  the  contract  last  m«itloned,  only  80  acres 
of  the  said  premises  had  been  planted.  Hie 
TCSpfuidents  ^cepted  this  80  acres  In  their 
ctmidaint,  and  did  not  ask  for  an  injunction 
agafnst  the  foreclosure  of  the  chattel  mort- 
gage npon  the  crop  thus  planted. 

[1,21  After  fbe  ucecntion  of  tba  release 
Comm,  under  the  contmct  betveen  Mmself 
and  respondents,  had  no  interest  In  the  crops, 
but  occupied  tbs  poadtlon  of  an  employ^.  Un- 
der section  8406,  Ber.  Codes,  the  Hen  of  the 
mortgage  given  by  Comm  to  appellant  Con- 
solidated Wagon  ft  Machine  Company  did 
not  attach  to  the  crops  sown  by  the  respond- 
ents upon  the  lands  descrllied  in  tlie  mort- 
gage or  any  Interest  therein.  The  Injunctlcm 
was  th^mtore  propn'ly  granted. 

Appellants,  however,  assign  as  erm  the 
action  of  the  court  in  b(ddlng  that  fbe  re- 
spondents did  not  aasnme  and  agree  to  pay 
the  mortgage  made  and  executed  by  Comm 
and  wife  upon  Hie  0th  day  of  December,  1012, 
and  In  not  saving  the  answering  appellant  a 
judgment  for  the  amount  of  the  note  secured 
therAy.  Appellants  taae  thflir  contention 
npon  the  pamgrapb  of  the  contract  of  em- 
ployment above  quoted.  Tba  iiaragraph  re- 
ferred to  appears  to  be  somei^t  ambiguous. 
H^pon  its  face  tlie  court  would  not  be  Justi- 
fied in  holding  tiiat  the  req»ondents  had  as- 
sumed and  agreed  to  pay  Oomm*s  note;  Ap- 
p^ants  attempted  to  show  by  <»ral  testimony 
of  certain  witnesses  that  the  respondoits  did 
asBome  and  agree  to  pay  this  note.  We  Uilnk 
the  written  paragra^  contains  the  contract 
between  the  parties,  and  t^t  the  oral  tes- 
tSttUas  ct  witnesses  Is  Incompetent  for  the 
purpose  ot  proving  the  contract  Ipetween  the 
parttea,  or  frar  any  purpoae  other  than  ex- 
plaining the  ambiguity  of  the  wrlttoi  con- 
tract 

[S]  With  r^erwoe  to  the  oral  testimony, 
it  must  be  said  that  It  fails  to  show  that  It 
was  the  intoitlim  ot  Qm  parties  that  the  re- 
vondoits  dionld  assume  tba  payment  of 
Comm's  note.  Ibe  contract  was  aot  to  pay 
Corum's  debt  to  appellant  Omsolidated  Wag- 
on ft  w«»»Mii^  Cwnpany,  but  <mly  to  cause 
the  release  of  the  chattel  mortgage  on  the 
crop  then  planted,  and  for  that  purpose  the 
respondents  might  use  as  much  money  as 
would  be  necessary. 

The  trial  court  did  not  err  in  finding  that 
the  re^KHidettts  did  not  at  any  time  assume 
or  agree  to  pay  the  mortgage  of  the  aald 
Coram,  nor  in  falling  to  give  Jn^ment 
against  the  respondents  for  the  amount 
thereof. 

[4}  It  appears  tliat  on  the  6th  day  of  July, 
1813,  Corum  assigned,  to  appellant  company 
the  sum  of  9006  earned  by  him  upon  his  con- 
tract of  wiployment  Appellants  contend 
that  by  virtue  of  this  assignment  the  company 
Is  entitled  to  judgment  for  said  amount  By 
the  terms  of  the  contract  itself,  Coram  had 


already  entered  Into  an  agreement  as  to  the 
Dunner  In  which  the  amount  earned  by  him 
was  to  be  disbursed,  and  tor  that  reason  was 
unable,  without  tbe  consent  of  the  ottter  par- 
ties interested,  to  make  an  asslgnm«it  there- 
of in  a  manner  contrary  ta  the  ptovlsltnis  of 
the  contract 

Binding  no  error  In  the  record,  the  judg- 
ment of  the  district  court  la  affirmed.  Costs 
awarded  to  respondents. 

BUDOB,  a  i.,  and  MORGAN,  3^  concur. 


KATEBNDAHL  t.  DAUGHERTY.  State  Sec- 
retary. 

(Supreme  Court  of  Idaho.   April  25,  1917.) 

1.  STATUTKS  4^1t!(2)r-CrOVEBNOB'S  ApPBOVAI. 

AND  SiQNAruBE— Amendment. 
Under  sectioD  10  of  article  4  of  the  Constl- 
tstitm,  eT«T  bill  passed  by  the  Leglalature  Hhall, 
before  it  becomes  a  law,  be  presented  to  the 
Governor.  If  he  approve,  he  ahall  sign  it,  ai^d 
thereupon  it  Bhall  become  a  law.  Held  that, 
where  a  bill,  properly  certified  by  the  preaiding 
officers  of  the  two  houses  of  the  Legislature,  was 
presented  to  the  Governor  and  approved  and 
signed  by  him,  no  ameodment  or  alteratioa  of 
the  bill  so  approved  and  ttigoed  can  be  made. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  15.} 

2.  Mandamus  ^=373(1)— Appboval  or  Stat- 
ute—Amendment  OB  Altebation. 

Under  chapter  141,  Sess.  Laws  1913,  p.  C02, 
it  is  made  the  duty  of  the  secretary  of  state  to 
publish  or  cause  to  be  published  in  book  form 
a  sufficient  number  of  books  containing  all  the 
laws,  resolutions,  and  memorials  passed  by  each 
session  of  the  Legislatare  of.  the  state  ot  Idaho. 
Held  that,  where  a  law  is  properly  certified  by 
the  presiding  officers  of  the  two  nouses  of  the 
L^slature,  and  is  approved  and  signed  by  the 
Governor  and  lodged  m  the  office  of  the  secre- 
tary of  state,  such  officer  cannot  be  required  by 
writ  of  mandate  to  make  any  alteration  or  in- 
sert any  amendment  in  the  law  so  certified  and 
approved. 

[Ed.  Nota— BV>r  otiier  cases,  see  Mandamus, 
Cent.  Dig.  ||  IIS,  135,  144-li6,  149.] 

Original  application  for  mandamus  by  B. 
W.  Katemdabl  against  W.  T.  Daugherty, 
Secretary  of  the  State  of  Idaha  Writ  de* 
nied. 

R.  W.  Katexndahl,  of  Dubois,  in  pro.  per. 
T.  A.  WalteiB,  Atty.  Oen.,  for  defendant 

RICH,  J.  This  is  an  anilicatlon  for  writ 
of  mandate  to  require  the  defendant  as 
secretary  of  state,  to  correct  enrolled  House 
BUI  No.  14  tqr  Inserting  ther^  a  certain 
amendment  and  to  publltdi  the  same  as  so 
corrected. 

[1,  23  By  the  agreed  statement  of  facts  It 
appears  Chat  House  Bill  No.  14  wbb  icffularly 
passed  by  the  House  of  BepresentatlTes  and 
transmitted  to  the  Senate;  that  the  Senate 
ammded  the  Ull,  passed  the  same  as  amend- 
ed, and  transmitted  it  to  the  House;  that  Uie 
House  thereupon  concurred  in  the  Smate 
amendment  and  passed  the  bill  as  amended ; 
that  it  was  referred  to  the  committee  on 
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engroased  and  raroUed  bills  for  airollmait; 
aad  that  thereafter  it  was  reported  correct- 
ly enrolled.  The  bill  was  signed  by  the 
Speaker  of  the  House  and  transmitted  to  the 
Senate ;  it  was  duly  signed  by  the  President 
of  the  Senate  and  transmitted  to  tbe  Govern- 
or for  ai^roval,  and  approved  by  the  Govern- 
or, as  enrolled,  on  the  20th  day  of  March, 
1917.  It  was  further  agreed  that  the  bill 
now  on  file  In  the  office  of  the  secretary  of 
state,  bearing  the  signatures  of  the  presiding 
officers  of  the  two  houses  and  the  Governor, 
does  not  contain  the  am^idinent  whldi  was 
made  by  the  Senate  and  agreed  to  tbe 
Houses 

By  tbe  provisions  of  chapter  141,  1913 
Sess.  Latra,  p.  502,  it  is  made  the  duty  of  the 
secretary  of  state  to  publish  or  cause  to,  be 
published  in  book  form  a  sufficient  number 
Of  books  containing  all  the  laws,  resolutions, 
and  memorials  passed  hy  each  session  of  the 
Legislature  of  the  state  of  Idaho. 

SectlMi  10  of  article  4  of  the  Oonstttntlon 
reads  In  part  as  follows : 

"Every  bill  passed  by  the  Lef^islatare  ^all, 
before  it  becomee  a  law.  be  presented  to  the  Gov- 
ernor. If  he  approve,  he  shall  sign  it,  and 
tbereapoD  It  shall  become  a  law ;  but  if  he  do 
not  approve,  be  shall  return  it  with  bis  objec- 
tions to  the  house  in  which  it  originated,  wbidi 
house  shall  enter  the  objections  at  large  upon 
its  journals  and  proceed  to  reconsider  the  bill." 

Under  this  sectloa  of  the  Constitution,  no 
bill  can  become  a  law  unless  It  Is  presented 
to  the  Governor  for  his  approval.  By  the 
agreed  statement  of  facte  the  bill  as  amend- 
ed was  never  presented  to  the  Governor,  and 
therefore  cannot  be  a  law  of  the  stete.  This 
proposition  Is  sofflcient  to  di^Kne  at  this 
case. 

The  questlmi  as  to  whether  the  bill  as 
certified  by  the  presiding  officers  of  the  two 
houses  of  the  I^gl^ature,  and  signed  by  the 
Governor,  is  a  valid  law  Is  not  presented  in 
this  case,  and  will  not  be  decided. 

The  writ  is  denied. 

BUDOB,  O.  J.,  and  MOBGAN,  J.,  ooncar. 


In  n  ORGANIZATION  OF  DRAINAOB 
DIST.  NO.  1  OF  ADA  COUNTY. 

BAYBS  et  aL  V.  FARMBBS*  UNION  DITCH 
CO.,  Limited,  et  al. 
(Supreme  Court  of  Idaho.   April  24,  1017.) 
1.  Drains  «=>14(3)— Deaihaqe  DiSTBicx—OEr 

QAITIZATION — ObDKB— APPEAL. 

An  order  of  tbe  district  court,  declaring  a 
proposed  drainage  district  duly  organized,  un- 
der tbe  provisiMis  of  section  4,  c.  16^  Sess.  Laws 
1913,  is  not  an  appealable  order  under  section 
4800,  Rev.  Codes,  since  it  is  not  a  final  order, 
and  a  further  hearing  apon  the  question  in  the 
district  court  is  provided  by  the  Drainage  Act 
of  1913,  which  als<i  provides  for  an  appeal  from 
tbe  order  of  tbe  court  confirming  the  report  of 
the  commissioners,  npan.  which  appcaj  the  ques- 
tion sought  to  be  raised  in  Una  appeal  might 
property  be  raised. 

[Ed.  Note.— Fw  other  caaea,  aaa  Drain.  Cwt. 
Dig.  f  5.1 


2.  Appeai.  and  Bbbob  «a6B(l)— Dkaihb  «=> 

14(3>— DBAIHAaa  DiaiBIOT-OBQAMIZATIOS— 
AfFKAI« 

Held,  that  chapter  16,  Sess.  Laws  1913.  and 
amendments  thereto,  providing  for  the  estab- 
lishment of  drainage  ^striets,  does  not  provide 
for  an  appeal  from  an  wder  of  the  district  coort 
decUnng_  a  district  duly  organized,  after  the 
nrBt  hesnng  upon  the  oention  fin-  such  organiza- 
tion, and  such  preliminary  order  of  tbe  district 
court  does  not  flnally  adjndleate  any  of  t£e 
rights  involved  In  proceedinsi  wdartba  provi- 
sions of  said  chapter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  356,  30&^366,  386;  Drains, 
Cent  Dig.  8  5.]  ,       ,  — . 

Appeal  fnm  District  Court,  Ada  Coonty; 
Carl  A.  Davis,  Judge. 

Petition  by  John  W.  Hayes  and  others  fw 
tbe  organlzatloQ  of  &  drainage  district,  in 
which  David  K.  Eastman  and  othios  filed  ob- 
jections and  remonstrances  seeking  tbe 
elusion  of  their  lands.  From  an  order  de- 
claring the  proposed  district  duly  oi^nixed 
as  drainage  district  JUa.  1  of  Ada  county, 
and  ezdodlng  the  Farmers'  Dnlon  Dlficb 
Company,  Limited,  Oie  remonstrants  i^ipeal, 
and  the  district  prosecnteB  a  croBS-appeal. 
Both  appeals  dismissed. 

Martin  &  Cameron,  of  Boise,  for  appel- 
lants. B.  F.  Neal,  of  Boise,  for  respondents 
and  cross-appellaats.  Cavanah  &  Blake,  of 
Boise,  for  cross-respondent.  Richards  &  Ba- 
gs and  McKeen  F.  Morrow,  all  of  Boise,  am- 
ict  carles. 


BUDGE,  G.  J.  This  Is  an  appeal  fnnn  an 
OTder  declaring  a  pn^MMnd  drainage  district 
doly  organized.  A  cr0B»«M>eaI  bas  also 
been  proaecnted  by  the  respondent  dzalnage 
district  from  that  portion  of  fbe  court's  or- 
der excluding  tbe  ninnera'  Union  Dltcb 
Company,  limited,  from  the  dlstxicL  A  pfr 
titlon  was  filed  in  the  district  court  for  Ada 
county,  signed  a  great  nnmbw  of  land- 
ownm  in  the  proposed  district,  and  praying 
that  the  lands  and  propCTty  described  in  said 
petition  be  organized  into  a  drainage  district 
under  the  provisions  of  (barter  1(1,  Sess. 
Laws  1913,  and  amendments  tlwretoi  Tbe 
appellants,  objecting  landowners,  filed  objee- 
tlms  and  renumstrances,  and  soogbt  to  bai« 
thdr  lands  excluded  from  the  pn^toaed  dis- 
trict After  due  notice  a  bearing  was  bad 
upon  the  petition  and  evidence  was  received 
touching  tbe  matters  at  issue.  ThB  coort 
prepared  findings  of  fact  and  otHidusiwa  of 
law  and  entered  an  order  dedaring  the  pnh 
posed  district  duly  organized*  defining  Qi» 
boundaries  thereof  and  exduding  from  the 
cUstrict  the  Faimera'  Union  Ditch  Gompaoy, 
Limited,  cross-respondent  Fnnn  this  order 
the  appeal  and  cross-appeal  were  prose- 
cuted. 

Upon  our  investlgatlm  and  ocmslderation 
of  tbls  case  we  find  that  we  are  confronted 
at  the  v^  outset  with  tbe  serious  question: 
Is  the  order  which  the  trial  court  entered  an 
appealable  order?   Or,  In  other  iw>rd8,  are 
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the  appeals  bring  prematorely  prawcutedS 
Section  4800,  Hcv.  Oodea,  proTldea: 

jadgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final,  may  be  reviewed  as 
prescribed  in  this  Code,  and  not  othencite." 
(Italics  ours.) 

li,  2]  The  law  under  which  thla  proceeding 
WEB  instituted  provldea:  First,  that  a  petl- 
tl<xi  Bball  be  presented.  Second,  that  a  no- 
tice shall  be  given,  setting  the  time  and  place 
at  which  the  dlstfict  judge  will  consider  said 
petitiUxL  Third,  upon  the  hearing  any  per- 
son or  corporation  may  appear  before  the 
court  and  make  objection  to  the  organlza- 
tton  of  the  district  and  the  proposed  boun- 
daries thereof  and  upon  final  bearing  the 
Judge  Shan  make  suCh  changes  of  the  pro- 
posed boundaries  as  he  may  de^  proper  and 
shall  establish  and  define  such  boundaries, 
and  shaU  ascertain  and  determine  tiie  ap- 
proximate numb^  of  acres  whidi  will  be 
ben^ted  by  the  proposed  Systran,  and  shall 
find  whether  the  proposed  eyatem  will  be 
ondudve  to  the  pnt^  heaU^  wri&re.  or 
oouTeoleooe*  or  increase  the  public  revenue, 
or  be  of  q;iedal  beu^t  to  the  majwitr  tH 
the  land  Included  within  the  proposed  boun- 
daslea  of  the  district  as  estabUstaed.  But 
said  Judge  may  not  change  the  boundaries  so 
as  to  include  any  tenltcwy  outside  the  boun- 
daries descrflKd  in  Uie  petition,  and  the 
Judge  shall  caose  an  order  to  be  entered  by 
the  clerk  and  recorded  In  the  Judgment  reo- 
OTd,  setdng  forth  the  facts  found.  Fourth, 
upon  the  entry  of  the  findings,  If  the  Judge 
finds  said  proposed  drainage  system  to  be 
randudve,  either  to  the  public  health,  wel- 
fare, or  oonvrailence,  or  that  it  will  increase 
the  public  revenue,  or  be  of  fecial  baieflt  to 
the  majority  In  acreage  of  the  lands  includ- 
ed in  said  boundaries,  he  shall  declare  said 
district  duly  organised,  and  within  ten  days 
thereafter  shall  appohit  three  drainage  ctxn- 
mlssionen.  1!b»  clerk  of  said  district  court 
ShaU  cause  a  copy  of  the  rarder,  declaring 
said  district  organized,  to  be  filed  In  the  ot- 
flce  of  the  secretary  of  state,  and  from  and 
After  the  ^te  ot  said  filing  said  organisa- 
tion BbaU  be  deemed  complete.  Fifth,  after 
the  drainage  commlsslonem  have  qualified 
they  are  to  proceed  with  the  survey  of  the 
proposed  district  and  report  their  findings  to 
the  court,  after  this  InveetlgatloB  ttkey 
find  that  the  costs,  expoisea,  and-  damages 
are  more  than  equal  to  the  benefits  that  will 
be  bestowed  upon  the  lands  they  shall  so  re- 
port and  the  proceedings  shall  be  dismissed. 
If,  on  the  other  hand,  they  find  that  the  costs 
will  be  less  than  the  benefits,  they  shall  so 
report  and  the  court  shall  then  make  and 
enter  an  order  fixing  a  time  and  place  whm 
and  where  all  persons  Interested  may  appear 
and  contest  the  confirmation  thereof,  and  no- 
tice Is  provided  to  be  given  of  this  hearing. 
Sixth,  any  of  the  landowners  or  any  person 
or  corporation  affected  by  the  work  proposed 
may  appear  on  the  day  set  for  hearing  and 
remonstrate  against  the  whole  or  any  j^it 


of  the  proposed  work.  The  district  oonrt  or 
the  presiding  Judge  may  then  fix  a  time  for 
hearing  the  objections.  If  any  person  ^ 
mands  it,  a  Jury  will  be  Impanded  to  try  the 
question  at  assessed  benefits  or  awarded 
damages ;  all  other  Issues  arising  on  remoa* 
strancee  are  to  be  tried  by  the  court;  and, 
if  the  court  finds  that  the  report  requires 
modification,  the  same  may  he  referred  to 
the  commlsBlonfiTS,  who  mav  be  reqw^red  P> 
moeUfif  it  in  any  respect.  (Italics  ours.)  If 
the  findings  be  awarded  against  the  validity 
of  the  proceedings  the  same  may  be  dismiss- 
ed. If  the  findings  are  In  fiivor  of  the  valid- 
ity of  the  proceedings,  the  oonrt,  after  the 
r^rt  shall  have  been  modified  to  oanform 
to  the  findings,  or  if  there  be  no  remon- 
strances, shall  confirm  the  same,  which  or- 
der of  comflrmation  la  subject  to  the  right 
ot  i^peal  to  the  Supreme  Ooor^  such  axh 
peal  shall  bring  bef<we  the  Suinreme  Oourt 
the  jftapilety  and  Justioe  ot  the  amount  of 
damages  or  assessment  of  benefits  In  respect 
to  the  parties  to  the  svpenl.  If  the  proceed- 
ings are  dismissed  the  commissioners  of  the 
district  have  the  same  tight  ot  appeaL  It 
appears  (diapter  10,  f  12,  Seas.  laws  1913) 
that  If  the  Qonimlssloners  find  that  the  pro- 
posed district,  as  described  in  the  petition  fil- 
ed, will  not  embrace  all  of  the  lands  that 
will  be  benefited  by  the  proposed  woric,  or 
that  it  will  include  lands  that  will  not  be 
benefited  and  not  necessary  to  be  Included  in 
said  dlatrlct  Cor  any  purpose,  thc^  may  ex- 
tend m  contract  the  boundaries  of  the  pro- 
posed ^strict  so  as  to  include  or  exclude  all 
siudi  lands,  the  only  limitation  upon  this  be- 
ing that  such  alteration  shall  not  have  the 
effect  oX  so  ffer  enlarging  or  contracting  said 
district  as  to  render  said  petition  v(Hd  or 
dismlsslbls. 

It  will  be  serai  itrom  this  rfisumfi  of  the 
stattttery  provisions  that  the  order  appealed 
from  is  not  a  final  order.  It  may  bapp«i 
that  when  the  commlssttmers  make  their  re- 
port, as  above  outlined,  the  lands  of  sibi- 
lants may  be  excluded  from  the  district  At 
any  rate  a  fnrtlm  hearing  upon  the  questlm 
is  provided  to  be  had  In  the  district  court, 
and  the  statute  expressly  provides  for  an 
appeal  from  the  order  confirming  the  report, 
upon  which  appeal  the  questltms  sou^t  to  be 
raised  in  the  case  at  bar  may  be  raised.  The 
statute  does  not  provide  fbr  an  appeal  from 
the  ofdez  oC  the  district  court  which  follows 
the  first  hearing  upon  the  petition.  Tliere 
has  been  no  final  adJudlcatlcHi  of  the  ri^ts 
involved  under  the  procedure  outlined  in  the 
Drainage  Act  of  1913  and  the  amradmenta 
thereto.  The  order  entered  is  not  final,  but 
is  expressly  made  subject  to  modification  la 
any  req>ect,  by  the  court,  erresk  to  the  extent 
of  a  complete  dismissal  of  the  proceedings. 

We  have  reached  the  condnslon,  therefore, 
that  under  the  provisions  of  section  4S00, 
Bev.  Godea,  quoted  abov^  this  court  is  with- 
out Jurisdiction  to  entertain  the  present  ap- 
peahb  for  the  reason  that  the  Judgment  or 
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6rder  appealed  fnxn  la  not  a  final  judgment 
or  order.  Adams  McPherson,  8  Idaho 
(Haab.)  il7,  27  Pac.  577;  ConneU  t.  Wanen, 
3  Idaho  (Hasb.)  117,  27  Pac.  730;  Thlesaai  v. 
JOgga,  5  Idahot  21,  40  Pac.  829;  Potter  t. 
Talklngton,  5  Idabo,  817»  4»  Paa  14;  Oady 
V.  Keller,  28  IdabOb  868-871*  164  Pac;  629; 
Welser  Irr.  Dlst.  t.  Middle  Tall^,  eta,  Co., 
28  Idabo.  64&-6S3,  165  Pac.  484;  DondeU 
Shoo.  169  Oal.  448, 114  Paa  679;  WlUlajna  r. 
Field,  2  ^^B.  4Sa.,  60  Am.  Dec.  ^26,  and  note. 

Both  appeals  are  dismissed.  Cknts  award- 
ed to  reqxmdentfl  and  cross-respondaat, 

BfOROAK,  3.,  concurs.  BIOS,  J.,  sat  at 
the  hearing  ot  this  case,  but  took  no  part  ta 
the  opinion. 


P.  A.  eORKNSBIN  CO.  t.  DE3NVER  ft  B.  O. 

R.  CO.    (No.  2943.) 

(Supreme  Court  ot  Utah.    March  14,  1917. 
Rehearing  Denied  May  6,  1917.) 

1.  Appeal  and  Ebbob  <8=1056(D,  1068(1)— 
habmrjbb  eibbob— exolusiox    ot  uvi- 

DUNCE. 

Where  testimony  ezdaded  on  d^endanfB 
excQptioD  was  or  could  have  been  later  intro- 
duced by  plaintiff,  the  error,  if  any,  In  exclud- 
ing it  waa  harmleBS. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Gent.  Dig.  »  4187,  4191.  4»ffi,  4200, 
4207.J 

2.  Afpeai.  and  Bbbob  «S3201(1)— Adhoni- 
noN  to  Jubt  on  Vxbwiko  Pbemisbs— Ne* 

OEBSITT  OF  Objection. 
it  waa  i^aiatifPs  duty  to  require  court  to 
properly  admonish  jury  as  to  purpose  of  view- 
ing premises,  or  to  object  to  admonition  given 
if  not  deemed  sufficient,  instead  of  presenting 
the  objections  on  motion  for  new  tri&l,  or  on 
appeaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1149,  1251-1256.] 

S.  Tbial  «=»28(1)— Aduonition  to  Jubt 
upon  Tiewino  FBBiasEB— Sdfficeenot. 
Court's  adnumition  to  ^ry  before  viewing 
premiees  claimed  to  have  been  injured  by  rail- 
way fire,  that  jury  was  merely  to  view  the  prem- 
ises, "not  to  talk  about  the  case  at  all ;  to  look 
is  all  you  are  to  do;  not  to  take  aocoonts, 
measurements,  or  go  out  to  act  as  detectives; 
nc^  to  be  searchers  for  anything  that  has  not 
been  brought  befcffe  }on,  suggested  to  you"— 
was  proper. 

[Qd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  77.] 

4.  Tbial  <@=»242— Instbuotions— Ebsoneoub 
Rbquebtb— Refusal. 

A  requested  instruction  regarding  consid- 
eration of  testimony  after  jury's  view  of  prem- 
ises was  properly  refused,  where  as  a  whole  it 
was  misleading. 

[IW.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  19  569-^76.] 

5.  Tbial  «=928(1)— View  or  P:bbui8&s  bx 
Jubt— PUBPOSE. 

The  purpose  of  a  view  of  pronises  by  a 
jury  la  to  enable  them  to  better  understand  and 
more  fully  appreciate  the  evidence  produced  in 
open  court,  and  is  not  for  the  purpose  of  tak- 
ing independent  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DTg.  S  77.1 


8.  Railboads  «S3>484(8)  —  Fibbs— QunmoK 

FOB  JtJBT— OBIGIN  OP  FiBB. 

In  view  of  condicting  evidence  as  to  wheth- 
er fire  injuring  plaintifrs  property  was  caused 
iff  a  railway  train,  no  witness  having  seen  the 
fire  start,  defendant's  witnesses,  who  stnted  they 
saw  no  fire  after  passing  ot  train,  bdng  in 
equally  as  good  position  to  observe  the  facts 
as  plaintiff's  witnesses,  the  question  was  for 
the  jury. 

[Ed.  Note.— F<»  other  eases,  see  Bailroads, 
Cent  Dig.  I  1742.] 

T.  ApFlEAL  AWD   Ebeob  ©=»1002— Review — 
TEBDICT— CONTLICTINO  EVIDENCE. 
Where  a  verdict  is  based  up(n  conSictinff 

evidence.  It  will  not  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  SS  3935-3937.] 

Appeal  from  District  Court  Salt  Lake 
County;  Geo.  O.  Armstroug,  Judge 

Action  by  the  P.  A.  Sorensen  (Company 
against  the  Denver  &  Bio  Grande  Railroad 
Company.  Plaintiff  apt>eaU  from  a  judg- 
ment (or  defendant  and  from  order  denying 
new  trial.  Afl3rmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for  ap< 
pellant  Tan  Cott,  Allison  &  Biter,  ot  Salt 
Lake  City,  for  reeq;>oiideDt 

CORFMAN,J.  This  was  an  action  brought 
to  recover  damages  to  property  by  Are,  al- 
leged to  have  been  caused  by  the  negllgenco 
of  the  defendant  In  the  operation  and  man- 
agement of  Its  steam  locomotive.  The  trial 
to  the  Jury  resulted  In  a  verdict  for  the  de- 
fendant. Plaintiff  appeals. 

The  complaint,  in  substance,  alleges  t2iat 
the  plaintiff  Is  the  owner  of  certain  lands  sit- 
uated in  Smith's  Fork  of  Parley's  Canytm, 
Salt  lake  county,  Utah,  rendered  attractive 
and  desirable  as  a  i^ce  for  summer  resi- 
dences, and  for  a  sununer  resort,  by  reason 
of  the  growth  thereon  of  large  numbers  of 
natural,  omamoital,  and  valuable  trees,  vinesr 
bushes,  and  vegetation;  that  the  plainUfl, 
prior  to  August  18, 1911,  had  estabUsbed  on 
its  lands  a  summw  resort,  and  built  thereon 
summer  resldeooes,  and  that  the  lands  were 
In  demaiul  and  valuable  Cor  bolldlng  loc^iona 
for  summer  residences;  that  dotendant,  oa 
the  18th  day  of  August,  1911,  had  wzongfol- 
ly  and  negligently  permitted  grass,  weeds, 
rubbish,  and  combustible  material  to  accunir 
ulato  and  remain  on  Its  right  of  way  through 
said  canyon,  and  opraated  over  its  trade  a 
steam  looomotlve  not  provided  with  soflfr* 
dent  safety  screens  and  q;»ark  arresters,  so 
that  ep&TkB  of  fire  and  fire  cinders  were  emil^ 
ted  which  set  Are  to  said  combustible  ma- 
terials, causing  a  conflagration  to  spread  and 
extend  from  its  right  of  vray  over  and  upon 
adjoining  premlBea,  and  thence  to  extend  to 
and  spread  over  the  said  lands  of  the  plain- 
tiff, thereby  destroyli^  the  trees  and  veg^- 
tion  thereon;  and  rendering  the  same  unfit 
aad  valueless  for  snmmer  resort  purposes,  for 
which  the  lands  were  alone  deadratde :  that 
plaintlfl  had  Incurred  special  damages  and 
expenses  in  an  endeavor  to  arrest  the  spread 
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(tf  said  lire  and  prvrott  the  aertmcdon  of  Its 
pnq^ertr  thereby.  The  de2a»lBnt,  1^  Its  an- 
swer, denies  all  negUgoice  on  Its  part,  and 
pots  In  Issoa  all  tbe  material  allwitlons  of 
tbB  eomplalnt  nptm  which  the  xdalntlfl's 
dalms  for  damases  were  predicated. 

Numerous  errors  are  assigned  and  com- 
plained of  by  plalntUE  on  appeal,  as  f^lows: 
That  tlw  coart  oried  In  denying  plaintUTs 
motion  for  a  new  trial  because  of  the  in- 
anffldency  of  the  evidence  to  Justify  the  Ter- 
dlct,  and  because  of  errors  In  law  occurring 
at  the  trial.  In  the  ezcdnslon  and  admlseioa 
of  cerlsdn  testimony,  and  the  i^usal  <^  the 
court  to  charge  the  Jury  as  reqoested  by  the 
plaintiff.  We  have  carefully  reriewed  tbe 
record,  and,  after  doing  so,  find  no  prejudi- 
cial error  committed  by  tin  court,  dthw  In 
the  admission  <a  exclusion  of  teetimimy  ex- 
oepted  to     the  plaintiff. 

ii}  Forthecmore,  it  appears  that  mndi  of 
the  testimony,  eacc^Hed  to  by  ttie  defendant 
and  exduded  bj  the  court  at  the  time,  was 
dther  afterwards  offered  and  received,  or 
the  ^Intlff,  imdw  the  rullnga  of  tbe  court, 
exdndlng  it  at  the  time,  might  have  intro- 
dnoed  it  In  the  further  progress  c€  tbe  trial, 
and  It  would  serre  no  purpose,  tberrfore,  to 
hero  enter  Into  a  discussion  of  these  asslgn- 
ments  of  errw  with  particularity. 

[i,  S]  At  the  trial,  on  tbe  conclnslon  of  tbe 
testimony,  the  Jury,  after  bsAng  admonished 
by  the  trial  Judge  as  to  the  purposes,  were 
l)ermltted  to  view  the  premises.  Plaintiff 
oontendB  that  the  trial  Judge  failed  to  prop- 
erly and  sufficiently  admonish  the  Jury  as 
to  the  purposes  of  the  view,  and  thereafter 
failed  to  charge  the  Jury  as  to  what  weight 
they  should  give  to  the  knowledge  attalirad 
thereby. 

The  record  discloses  that  counsel  for  plain- 
tiff was  present  In  court  He  made  no  ob- 
jection whatever  as  to  the  jury  uot  being 
properly  admonished,  nor  did  counsel  request 
that  more  Implicit  instructions  be  then  giv- 
en. It  will  be  seen,  therefore,  assuming  that 
there  would  be  some  merit  in  the  contentions 
of  counsel,  that  It  was  due  the  trial  court 
that  they  be  presented  at  a  time  when  they 
could  have  been  considered  and  acted  upon 
before  the  conclusion  of  the  trial,  not  on  mo- 
tion for  a  new  trial,  nor  on  appeal  to  this 
court.  However,  the  trial  court  did  admon- 
ish the  Jury  as  to  the  purpose  before  the 
view,  and,  as  we  think,  quite  i«operly,  by 
telling  them — 

"not  to  talk  about  tbe  case  at  all;  to  look  is 
all  son  are  to  do.  Not  to  take  accounts,  meas- 
urements, or  go  out  to  act  as  detectives.  Not 
to  be  searcbws  for  anything  that  hasn't  been 
brought  before  you  or  suggMted  to  you.  Just 
view  the  pruaises." 

[4,  6]  Plaintiff  further  c(mtends  that  the 
court  erred  In  refusing  to  give  plaintiff's  re- 
guest  No.  18.  '  The  request,  had  it  been  com- 
plied with,  would  have  charged  tlie  Jury  In 
very  misleading  and  contradictray  terms  as 
to  the  purpose  of  the  view  and  their  knowl- 


edge attained  thereby.  First,  the  ooort  would 
bSTe  instructed  tbe  Jury. 

"Ton  should  consider  the  testimony  given  in 
the  case  in  tbe  light  of  your  icBpection  and  of 
what  you  saw  on  the  premises.  In  determining 
tbe  vuue  of  the  pr<K>erty  before  and  after  the 
Bre,  and  Qie  amount  of  damages  to  tbe  proper- 
ty by  the  fire,  you  should  be  governed  by  the 
testimony  given  m  court,  and  not  by  any  private 
pinion  that  you  may  form  from  your  mspee- 

And,  secondly,  the  court  would  have  in- 
structed that: 

"Your  verdict  shonid  be  supported  by  other 
evidence  than  that  derived  from  your  observa- 
tion, and  any  information,  or  knowledge,  or. 
ideas  of  value  that  you  may  have,  should  not  be 
gtven  any  esdnstve  or  predominsiing  vrei^t  in 
detarmitdng  your  verdhtt." 

Had  plaintlfl  been  content  with  the  lan- 
guage «f  the  first  qnotatlcm  above  gXvm  he 
mi^t  well  comidaln  of  the  court's  refosal, 
but  by  (rffering  tlie  inatroctlcm  as  a  whtfie, 
inclusive  of  the  second  quotation  we  make 
therefrom,  the  court  was  amply  jusUfled  in 
refusing  the  request  Hot  otherwise  the  Jury 
ml^t  well  have  considered  the  inatractlon  as 
against  the  law  now  contended  for  by  plain- 
tiff, and  have  erroneously  concluded  that  tbe 
▼lew  was  for  the  purpose  of  taking  indepwd- 
ent  testimony,  rather  than  for  the  purpose 
of  ambling  them  to  better  understand  and 
more  folly  appreciate  the  evidence  pndnoed 
before  them  in  open  court 

Other  assignments  of  error,  in  the  rtfusal 
of  the  court  to  Instruct  the  Jury  In  ounpli- 
ance  with  plaintiff's  requests,  we  do  not 
deem  it  necessary  to  hare  discusa  It  sulBoes 
to  say  that  the  instructions  <tf  tbe  court  to 
the  Jury,  whoi  taken  as  a  whote,  were  with- 
out in^udlce  to  the  rights  of  the  plaintiff 
to  a  fhir  trial ;  and  we  may  now  beat  ecm- 
Gdder  whether  the  court  erred  in  a^yiwg 
plaintiffs  motion  for  a  new  trial  because  ef 
tbe  Inauffldency  of  the  evidence  to  Justly  the 
voidlct  of  the  Jury,  and  becatue  the  verdict 
is  against  law. 

[I]  There  Is  no  questimi  whatever  that  the 
evidence  In  this  case  shows  that  the  plain- 
tiff's property  suffered  substantial  damage 
by  fire.  At  tbe  oonclusloo  of  the  testimony 
given  in  bdAalf  ot  the  plaintiff  It  had  beoi 
shovni  by  witnesses  for  the  plaintiff  that,  in 
the  morning  of  the  day  of  the  fire,  two  of 
plaintUTs  trains  had  passed  up  Farley's  Gan- 
ycm,  one  a  frel^t,  at  about  8:30  a.  m.,  and 
the  othor,  a  passenger,  at  about  9  a.  m. ;  that 
from  10  to  40  minutes  ikSter  the  passenger 
train  had  passed,  the  fire  was  first  discovered 
and  was  then  burning,  as  estimated,  prob- 
ably 75  feet  from  the  railroad  track. 

Witnesses  for  the  defendant  then  testi- 
fied of  having  seen  these  trains,  at  8:30  and 
9  a.  m.,  respectively,  pass  while  they  were  In 
the  same  vicinity  as  the  plaintlfl's  witnesses. 
One  of  Qiese  vritnesses  fbr  the  defendant, 
(me  Wilson,  a  section  foreman  for  the  defend- 
ant, testified  that  tbe  two  trains  above  mai- 
tioned  were  the  <mly  trains  up  die  canyon 
the  day  of  the  fire;  that  about  three^uar- 
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ten  at  an  hoar  after  the  last  train  had 

gone  np  tbe  canyon  he  paaeed  tbe  place  when 
the  fire,  as  teaUfled  to  by  plaintiff's  witneasea, 
bad  been  bnrntng  In  <3cee  j^xlmlty  to  tbe 
railroad  track,  end  that  he  then  saw  no 
fire,  nor  any  Indications  that  there  had  been 
one^  at  tbe  place  testified  to  plaintUTs 
witneasea.  Johnson,  another  employ^  of  the 
defendant,  testified  that  he  bad  that  morning 
followed  op  the  defendant's  trains  with  a 
push  car  at  about  U  a.  stopping  for  & 
or  10  mlnntes  near  tbe  place  where  plain- 
tUTs witnesses  bad  tesdOed  of  having  seen 
the  fire  bnmlng,  and  tbat  ba  Qken  saw  no  In- 
dications of  a  fire. 

So  far  aa  the  record  shows  the  witnesses 
for  tbe  defendant  were  In  equally  as  good 
position  to  observe  and  say  whether  a  fire 
bad  started  and  was  bumlng  In  close  prox- 
imity to  tbe  defendant's  railroad  track,  at 
or  aboat  the  time  ctmtended  for  by  plaintiff, 
as  were  Oie  plaintiff's  witnesses.  Time,  place, 
and  clrcamstanoes  were  all  essential  factors 
to  detenninlng  how  the  fire  originated.  No 
witnesses  testified  as  to  having  seen  tbe  fire 
started,  and  necessarily  tbe  Jnty  were  left 
to  determine  the  fact  as  to  whetb^  or  not  It 
originated  from  tbe  defendant's  locomotive, 
from  tbe  time,  place,  and  drcnmstanoes,  aa 
observed  and  testified  to  by  the  witnesses  in 
the  case. 

[7]  As  we  have  heretofore  seen  and  pointed 
out,  the  testimony  of  the  several  witnesses 
for  tbe  plaintiff  and  the  defendant,  in  these 
particnlan  la  in  aharp  conflict.  The  trial 
Judge  very  property  left  It  for  the  Jniy  to 
determine  as  to  tbe  origin  of  the  fire  and 
the  liability  of  the  defendant  to  answer  In 
damages  therefor.  There  being  conflicting 
testimony,  and  tbe  jury  having  found  the 
Issues  In  favor  of  the  defendant,  in  keeping 
with  the  repeated  rulings  of  this  court,  we 
cannot  now  disturb  their  findings, 

We  have  carefully  reviewed  the  authori- 
ties cited  herein  by  plalntitTs  counsel  on 
appeal,  and,  after  doing  so,  feel  that  they 
are  In  full  accord  wltb  and  do  not  in  any 
manner  qualify  tbe  views  of  this  court  as 
herein  expressed.  Tbe  judgment  of  the  dis- 
trict court,  denying  a  new  trial,  is  therelore 
affirmed,  with  costs  to  respondent 

FBICE,  O.  J.,  and  MeCARTI,  J.,  concur. 


GWILLIAM  et  al.  v.  OGDEN  CITY. 
(No.  2981.) 

(Supreme  Court  of  Utah.    March  27,  1917. 
Bebearing  Denied  May  5,  1917.) 

1.  Municipal  Cobpobations  «=»294(4)  —  Ih- 
pbovemknt  a  r8  ess  me  nts— notice. 
In  view  of  Oomp.  Laws  1907,  I  278,  provid- 
ing for  notice  of  an  intention  to  levy  improve- 
ment taxes  which  shall  state  the  purposes  for 
which  the  taxes  are  to  be  levied,  ana  describe  the 
improvements,  and  tbat  the  city  council  shall 
acquire  jurisdiction  to  order  such  improvtanents 
in  the  abaanca  of  written  oblectiiMis  fav  tlw  own- 


an  of  two^trds  of  tbe  fxamt  tet  abattii«  am 

the  portion  ot  tbe  sticet  to  be  improved,  a  no- 
tice of  an  intention  to  create  a  oertain  eoib 
and  gutter  district  and  to  "build  therein  oooerete 
curbs  and  rotters"  and  to  do  "the  meatmrj 
gndlDg  therefor"  was  not  notice  of  mn  iataitio^ 
to  cliange  tbe  grade  of  tbe  whole  street,  and, 
as  such  notice  of  intention  was  jnriadictiopal. 
tlie  tax  assessed  for  lowering  tbe  grade  of  Oe 
entire  street  was  invalid. 

[Ed.  Note.— For  otlMr  eaaes,  see  Hnaidpal 
Cocporatioos,  Gent  Dig.  H  7^  791.] 

2.  MtnncrpAi.  CosPOBAnoiis  ^=>516  —  Ix- 

FXOVKMKlfTS  —  ^yfyf™— — /W* 

Attack. 

WhDp  an  improvement  a— awmciit  cannot  be 
collatenlly  assailed  in  eqaitr  for  mm  itzegn- 
lari^,  where  tike  pnblicati<m  of  notiee  of  ialoH 
tion  to  make  such  improvement  is  jurisdictional 
and  the  <nty  publialiing  sacli  notice  does  not 
c<Mnply  with  the  ragnironents  of  tlie  law  and 
for  ttiiat  reason  doss  not  acquire  JnrisdictkiB  to 
order  the  impiovments  and  levy  the  assesHncnt 
upon  proper^,  sucb  asMssmeat  naj  be  eaOm.tis- 
ally  assailed  at  any  time.i 

3.  Municipai.  GospOBanoiis  «=3S13(9  —  Ik- 
PBOVEUKNT  AaaMaaMmim—pAgruj.  IntaUd- 

ITT— RBUDT. 
In  an  action  to  enjoin  the  coUectioD  of  an 
improvement  assessment,  a  court  tii  equity  wiD 
restrain  the  dty  only  bom  eofwdng  l£e  famUd 
portion  of  tbe  tax. 

(Ed.  Notsu~Vor  oOer  eum,  aee  Mmkipal 
Oorporatioosk  Cent  Dig.  HIM,  1206.] 

4.  Appkax.  aho  Bbbob  «=»1176(4)  —  Dmpoa- 
TioN  or  Cause. 

In  a  suit  to  enjoin  the  collection  of  an  im- 
provonent  assessment  in  whidi  tlie  trial  court 
refused  all  relief,  and  it  appears  that  only  a  por- 
tion of  tlw  tax  was  valid,  aod  the  rectHd  docs 
not  sufficient]^  show  on  appeal  what  portion  of 
the  tax  is  valid,  the  i^ipellate  court  on  reversing 
the  case  will  not  order  new  trial,  but  will  re- 
mand to  ascertain  the  extent  to  which  tbe  tax  ia 
invalid  and  should  be  mjoined. 

£Sd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4591.] 

B.  Appkal  and  ]BiBBob  ^=>747(2)  —  BxauTA- 
TION  or  OXOUHOS  FOB  BbVXBW. 

In  an  action  to  enjoin  the  ooDectioo  ot  an 
improvement  tax,  wliere  the  city  did  not  appeal 
focMu  a  portion  of  the  judgment  holding  void  the 
tax  assessed  in  excess  of  the  contract  price,  and 
no  cross-error  is  assigned  with  respect  thereto, 
the  correctness  at  tlw  ruling  <ai  that  point  is  not 
before  the  appellate  court  tor  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Btror.  Cent.  Dig.  I  8068.] 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  N.  J.  Harris,  Ju<^. 

Suit  to  enjoin  the  collection  of  a  special 
improvement  tax  by  Henry  W.  Gwilllam  and 
others  against  Ogden  City.  From  a  Judg- 
ment holding  the  special  assessment  legal  and 
denying  tbe  prayer  for  injunction,  plaintiffs 
appeal  Reversed  and  remanded,  wltb  di- 
rections. 

George  Halverson,  of  Ogden,  for  appel- 
lants. E.  T.  Hulaniskl  and  J.  a  Llttlefleld, 
both  of  Ogden,  for  respondent 

FRICK,  C.  J.  Henry  W.  GwlUldm,  Samu- 
el T.  Whltaker,  Cora  Perrins,   Nannie  M. 


iJonw  V.  Foulger.  46  Utah,  <U.  IBO  Pae.  SSI: 
atoU  V.  Salt  Lake  City.  lU  Pae.  Mi  Branttns  t. 
Salt  X«ks  City.  Ul  Pae.  mk. 
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i«we,  lUsa  W.  Oobn,  Ifiirjr  De  JuUea,  Ifat- 
Ue  U  Smith,  Tbomas  O.  PhlUlpe,  Martha  T. 
Obom*  and  Aaron  Jadcaon  commenced  this 
action  In  eqtdty  In  the  dlatilct  oonrt  of  Weber 
conn^  to  enjoin  the  dtfendant,  Ogden  01*7* 
from  collecting  a  special  tax  irtiich  was  as- 
■ooBod  upon  their  property  to  defray  the  coat 
of  a  qpectal  tmiHovement,  which  tax,  plaln- 
tUEs  alleged,  la  Ul^l  and  rold.  It  la  not 
necessary  to  refer  to  the  pleadli^ 
district  eonrt  held  Uie  special  aaseasment 
legal  and  denied  the  intiyer  for  an  Injunction, 
naintlffs  ai^wal. 

The  Improvement  In  questttm  was  onder- 
takut  1^  Ogden  Olty  nndw  the  antborl^  con- 
ferred upon  the  dtles  of  this  state  by  Oomp. 
Laws  1907,  i  2^  whldi  reads  as  follows : 

"Id  all  cases  before  tlie  lery  of  any  tazei  for 

improvements  provided  for  in  tlu»  chapter,  the 
ci^  council  shall  give  notice  of  intention  to 
levy  aaid  taxes,  namlDg  the  parpoees  for  which 
the  taxes  are  to  be  Isrled,  which  notice  shall  be 
published  at  least  twwity  days  in  a  newspaper 

Snblished  within  such  city.  Such  notice  shall 
escribe  the  iiuprov«nents  so  proiweed,  the 
bonndaries  of  the  district  to  be  affected  or  bene- 
fited by  ■ndi  Impnmments,  the  estimated  cost 
of  such  improTonents,  and  designate  a  time 
when  the  council  will  conuder  the  proposed  levy. 
If,  at  or  before  the  time  so  fixed,  written  ob- 
jectkma  to  su<di  imj^wemoits  signed  by  the 
ownm  of  two-ttdrds  of  the  boat  feet  abnttins 
upon  that  wHiitm  of  the  street,  lane,  avame, 
or  alley  to  Be  so  improved,  he  not  filed  with  the 
recorder,  the  conndl  shall  be  deemed  to  have 
acquired  jurisdictioo  to  order  the  aiafcing  of  inch 
improvements." 

[1]  In  compliance  with  the  provlslfms  of 
that  section  the  city  published  Its  notice  <rf 
Intention  to  make  the  ImpioTcment  In  qnea- 
tion,  which  notice,  so  far  as  material  here, 
reads  as  follows: 

"Notice  is  heretv  given  by  the  board  of  com- 
missioDers  fst  Ogden  City  of  the  intention  of 
said  board  to  mi^e  the  following  described  im- 
provements, to  wit:  To  create  that  portion  of 
both  sides  of  [naming  a  number  of  streets.  In- 
duding  the  street  in  question]  where  curbs  and 
gutters  are  not  now  built,  as  a  curb  and  gutter 
district,  and  to  build  tba«in  concrete  curbs  and 

Stters  of  the  standard  form  adopted  by  C^den 
ty,  together  with  the  aecaasary  grading  there- 
for, and  to  defray  the  whole  of  the  coat  thereof, 
estmiated  at  $18,183,  by  a  local  assessment  upon 
the  lots  or  pieces  of  ground  lying  and  being 
within  the  boundaries  of  the  fc^owing  district, 
being  the  district  to  be  benefited  and  affected  by 
the  said  imi^ovements,  viz.   *   *  • 

"All  protests  and  objections  to  the  carrying 
out  of  such  intention  must  be  presented  in 
writing  to  tbe  city  recorder  on  or  before  the  9th 
day  of  September,  ldl2,  at  8  o'clock  p.  m„  that 
be^Dg  the  time  set  by  said  board  of  oommisMon^ 
erg  when  they  will  hear  and  consider  such  ob- 
jectims  as  may  be  made  thereto  at  the  com- 
niisrioneir's  dianbeii^  at  tite  city  haUt  (Hldm, 
Utah. 

"By  order  of  the  board  ot  oommlsakmen  of 
Ogden  City.  Utah." 

Tbe  i^nlslte  number  of  objections  not  hav- 
ing been  made  as  provided  In  section  273, 
supra,  the  commissioners  of  Ogden  City  or- 
dered tbe  Improvement  to  be  made  and  in  pur- 
suance of  such  order  pnbllshed  tba  fbUowlng 
advertisement  for  bids,  to  wit: 

"Sealed  proposals  tor  fomishing  materials  and 
doing  tiw  wort  of  building  concrete  curbs  and 


gutters  In  curb  and  gutter  district  No.  108,  be- 
mg  [naming  a  number  of  streets,  inclnding  the 
street  in  question]  (where  curbs  and  gutters  are 
Dot  now  bnilO.  under  plana  and  specifications 
preparsd  by  the  dty  engineer  and  approved  by 
tbe  ctt7  board  of  oommissiooers,  will  M  received 
at  the  office  of  tiie  dty  ei:«iDeer  in  the  dty  ball 
at  Ogden  Oitj  aforesaid,  until  10  o'clock  a.  m. 
on  tlie  9th  day  of  October,  A.  D.  1912,  at 
which  time  all  proposals  received  will  be  public- 
ly opened  and  read  aloud. 

.  "Plans  and  spedfications  can  be  obtained  up- 
on applicati«)  at  the  office  of  the  city  engineer. 

"Tne  right  is  reserved  to  reject  any  and  all 
bids,  and  to  waive  any  defects. 

"By  order  of  the  boaitd  of  oommlsskmers." 

A  sattafactory  bid  having  been  obtained, 
the  city  commissioners  let  the  contract  fOr 
the  proixwed  Improvement 

In  advertising  for  bids  for  the  proposed 
Improvement  the  advertisement  was  limited 
to  the  bulldog  of  concrete  curbs  and  gutters. 
In  letting  the  contract,  however,  and  in  doing 
the  work  In '  front  of  the  property  of  the 
plaintiffs,  the  street  grade  was  lowered  for  a 
distance  of  more  than  1,000  feet,  so  that  the 
grade  of  said  street  was  lowered  from  a 
depth  of  2  inches  at  one  end  of  the  block  on 
which  the  property  of  plaintiffs  Is  situated, 
and  which  depth  was  gradually  Increased 
until  In  the  center  of  the  Mock  the  grade  of 
the  street  was  lowered  slightly  In  excess  of 
one  foot,  and  from  thence  on  again  decreased 
nntU  It  reached  the  other  end  of  the  block, 
at  whl(^  point  the  grade  was  lowered  only 
about  2  Inches,  as  at  the  beginning.  It  will 
thus  be  observed  that,  while  the  city  publish- 
ed a  notice  of  Intention  to  create  a  certain 
district  ^for  curbing  and  guttering  and  to 
build  concrete  curbs  and  gutters  therein,  and 
while  It  advertised  fen-  bids  to  build  "con- 
crete curbs  and  gutters,"  It  nevertheless  low- 
ered tbe  grade  of  the  entire  width  of  the 
street  in  front  of  the  property  of  plaintiffs 
to  the  depth  aforesaid  and  for  a  distance  of 
more'than  1,000  feet,  and  assessed  the  cost  of 
lowering  the  grade  as  aforesaid  upon  Uie 
property  of  the  plaintiffs. 

Plaintiffs  contend  that  the  dty  was  not 
authorised  to  do  the  lowering  of  the  grade 
of  the  street  and  to  assess  the  cost  of  doing 
that  work  upon  their  property  In  view  of  the 
fact  that  In  the  notice  of  lnt^tl<m  pnbllshed 
by  the  city  It  had  only  expressed  the  Inten- 
tion of  creating  a  certain  curb  and  gutter 
district,  and  "to  build  therein  concrete  curbs 
and  gutters  of  the  standard  form  adopted  by 
Ogden  Olty,  together  with  the  necessary  grad- 
ing ther^or."  It  Is  Insisted  that  the  pur- 
pose, and  the  only  purpose.  Indicated  by  the 
notice  of  intention  was  the  building  of  con- 
crete  curbs  and  guttera  and  for  doing  the 
necessary  grading  to  construct  them.  By  re- 
f erring  to  section  273,  supra.  It  will  bo  seen 
that  "the  purposes  for  which  the  taxes  are  to 
be  levied"  must  be  stated  in  the  notice  of 
lidentlon,  and,  further,  that  said  notice  "shall 
describe  the  Improveraenta  so  proposed." 
Now,  the  purpose  of  the  tax  In  qneetlon,  as 
It  Is  stated  in  the  notice  of  intention,  was  to 
buUd  certain  aoncreto  curbs  and  gutters 
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within  a  certain  district,  and  the  proposed 
Improremeut,  as  stated  In  the  notice,  consist- 
ed of  said  "concrete  curbs  and  gutters 
*  •  *  together  with  the  necessar;  grad- 
ing therefor."  That  was  the  notice  that  was 
given  to  the  abutting  property  owners.  They 
were  thus  advised  that  all  the  dty  proposed 
to  do  was  to  create  a  certain  carb  and  gutter 
district  and  to  "build  therein  concrete  curbs 
and  gutters,"  and  to  do  "the  necessary  grad- 
ing therefor."  The  abutting  property  owners, 
whose  property  would  thus  be  affected  by  the 
Improvement,  might  have  been  quite  willing 
to  have  the  Improv^ent  made  as  stated  In 
the  notice,  and  therefore  may  have  made  no 
protest,  as  they  might  have  done,  under  sec- 
tion 273,  supra.  Again,  in  the  advertisement 
for  bids  published  by  the  dty  no  Intlmatltm 
was  given  that  it  would  depart  from  the  no- 
tice at  iut^tlon  as  published  In  making  the 
proposed  improvemrat  The  property  owners 
may  thus  again  have  been  indnced  not  to 
protest,  while,  if  they  had  been  Informed 
that  the  street  grade  was  also  to  be  lowered, 
they  might  have  offered  timely  objection  to 
doing  that  part  of  the  work.  It  is  quite 
clear,  therefore,  that  the  dty  published  a 
notice  of  Intentloin  wherein  it  proposed  to 
make  a  particular  kind  of  Improvement  and 
to  assess  the  cost  thereof  upon  the  abutting 
property,  while  It  in  fact  made  additional 
Improvements  and,  at  a  mudi  greater  coat,  of 
which  no  notice  of  Intention  had  been  pub- 
lished as  required  by  section  278,  supra,  and 
It  thus  gave  the  property  owners  no  oppor- 
tunity to  protest  or  object  , 

[2]  The  law  Is  well  settled  that,  if  what 
the  dty  does  merely  amounts  to  an  irregular- 
ity, either  In  publishing  notice  or  In  letting 
contracts,  or  In  their  execution,  etc.,  the  as- 
sessment or  tax  Imposed  to  defray  the  cost  of 
the  improvement  cannot  be  collaterally  assail- 
ed In  equity  or  otherwise.  If,  howevN*,  what 
the  city  does  or  omits  to  do  affects  Its  power 
or  Jurisdiction  to  make  the  proposed  Improve- 
ment, that  is,  if  the  puldlcatlon  of  the  notice 
is  Jurisdictional,  and  the  dty  In  publishing 
said  notice  does  not  comply  with  the  re- 
quirements (tf  the  law,  and,  for  that  reason, 
does  not  acquire  Jorisdictlon  to  order  or  to 
make  the  proposed  ImEnrovemait  and  to  lavy 
the  special  tax  to  d^ray  the  cost  thereof  up- 
on the  abutting  property,  thai  the  tax  may 
be  collaterally  assailed  at  any  time.  Jones 
V.  Foulger,  46  Utah,  419,  ISO  Fac  9SS;  Stott 
T.  Salt  Lake  Ott?,  151  Pa&  988;  Brantlng  v. 
Salt  Lake  City,  1S8  Fac.  99B;  4  McQulllln, 
Mtm.  Corp.  f  2004;  B  McQullUn,  Man.  Corp. 
I  2010;  Hamilton,  Iaw  cl  Special  Aasees- 
ments,  }  788.  In  till  the  tongfOng  cases  this 
<!ourt  hdd  that  the  things  required  of  the 
dty  by  section  273,  supra,  are  Jnriadlctional, 
and  unless  they  are  complied  with  with  rea- 
sonable strictness  the  dty  authorities  are 
without  power  or  Jurisdiction  to  impose  a 
special  asseaament  or  tax  to  defray  tbe  cost 
<^  the  proposed  Improvement  In  the  last 
two  cases  dted,  however.  It  was  also  held 


that  the  matters  there  complained  of  merely 
constituted  irregularities  which  did  not  af- 
fect the  JnrlsdtctlfHi  of  the  city  to  make  the 
special  assessment  or  to  levy  the  qtedal  tax 
there  in  qneetiuL  nie  case  at  bar.  In  so  far 
as  It  nOates  to  the  lowerinc  «f  tbe  street 
grade,  comes  squarely  within  the  doctrine 
annonneed  In  J<meB  t.  Foolser,  wapn^  when 
it  is  held  that  the  (SefBcfc  In  tbe  nottee  of  In- 
tention in  question  In  that  case  was  Jnrls- 
dicttonal,  and  hmce  tbe  tax  tben  In  queaUm 
was  illegal. 

So  far  as  the  work  of  lowerinc  tbe  street 
in  qnestioQ  In  tbla  case  is  conoemed,  that 
stands  the  same  as  If  no  notice  of  Intention 
had  bem  given.  The  district  oonrt  tlwre- 
fore  eleariy  erred  In  boldlns  that  tbe  lAinue 
in  tbe  notice  of  Intention,  to  wit,  "together 
with  the  necessary  grading  therefor,**  was 
Bufndent  to  authorize  the  dty  to  lower  tbe 
street  grade  as  was  done.  In  constrolng  tbe 
notice  as  did  the  ^district  court  we  mnst  do 
vl(d«ice  to  every  cardinal  canon  of  construc- 
tion. The  phrase  "together  with  the  neces- 
sary grading  Utn^or"  could  only  refer  and 
be  an>1ied  to  something  that  bad  preceded 
that  i^rase.  What  was  said  In  the  notice  of 
intention,  and  to  which  the  phrase  r^erred, 
was  the  building  of  "concrete  corbe  and 
gutters"  and  the  gradlug  mentioned  in  the 
notice  was  necessarily  limited  to  such  as  was 
necessary  to  buiM  the  concrete  curbs  and 
gutters  mentiwed  In  the  notice,  and  not  to 
the  grading  or  lowering  of  tbe  street  grade, 
or  to  any  part  thereof,  except  where  the 
curbs  and  gutters  were  to  be  constracted. 
The  notice  of  Intention,  therefore,  was  de- 
fective In  two  essentials :  (1)  In  not  correct- 
ly "naming  the  purposes  for  whldi  the  taxes 
are  to  be  levied" ;  and  (2)  In  not  describing 
the  pr(^<»ed  Improvement  that  was  oont«n- 
plated  in  lowering  the  street  grade  and  to 
defray  the  cost  of  whldi  tbe  tax  In  question 
was  assessed  up(m  the  property  of  plaintiffs. 
A  mere  cursory  reading  of  the  two  cases  of 
Stott  V.  Salt  Lake  City  and  Branting  v.  Salt 
Lake  City,  supra,  will  disclose  that  there  is 
a  very  marked  difference  between  those  two 
cases  and  tbe  one  at  bar.  In  those  cases  It 
was  In  ^ect  conceded  that  prefer  notice  of 
intention  had  been  published  by  the  dty. 
The  dty  therefore  had  acquired  Jurisdiction 
or  authority  to  order  the  Improvemrat  and  to 
levy  the  tax.  Such  we(s,  however,  not  the 
case  here.  Here,  as  in  the  case  of  Jones  v. 
Foulger,  supra,  the  notice  of  Intention  was  so 
defective  as  not  to  confer  Jurisdiction  upon 
the  dty  to  impose  a  tax  fw  tbe  cost  of  low^ 
Ing  Uie  street  grada 

Counsel  for  the  dty,  however,  In  effect  con- 
tend that,  although  It  should  be  held  that  a 
portion  of  the  tax  Is  void,  yet  If  any  part  of 
the  tax  la  valid,  and  the  portion  which  Is 
valid  can  be  detwmined  and  be  segregated 
from  the  portion  which  Is  held  Invalid,  then 
a  court  of  equity  will  enjoin  only  tbe  por- 
tlon  which  is  Invalid  and  permit  the  dty  to 
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enforce  that  portion  which  Is  valid.  By  re- 
ferring to  the  notice  of  intention  It  1b  made 
clear  that  the  dty  exceeded  Its  jurisdiction 
only  in  low^lng  the  grade  of  the  street,  and 
not  in  constmcting  the  concrete  cnrbe  and 
gntters,  and  in  doing  the  "necessary  grading 
therefor."  The  purpose  of  constructing  the 
concrete  cuiba  and  gutters,  and  doing  the 
necessary  grading  therefor,  was  properly 
Included  in  the  notice  of  Intention,  and  tlie 
city  had  therefore  acquired  jurisdiction  to 
order  and  to  do  that  work.  To  that  extent, 
therefore,  the  property  of  plaintiffs  was  b^e- 
flted,  and  their  counsel  conoeded  at  the  hear- 
ing that  the  plaintiffs  did  not  object  and 
would  not  have  offered  any  protest  to  the 
construction  of  the  concrete  curbs  and  gut- 
ters and  the  doing  of  the  necessary  grading 
therefor  as  was  stated  in  the  notice  of  inten- 
tl<m.  Plaiutllfa  thus  come  into  a  court  oi 
equity  and  now  ask  that  Uie  i;^le  tax  be 
enjoined  for  the  reason  that  tbft  dty  liad 
exceeded  Its  jurlsdlcUon  In  lowering  the 
grade  of  the  street  The  question  therefore 
is:  Should  the  city  be  restrained  from  en- 
forcing the  whole  tax  in  question,  or  only 
that  portion  which  represents  the  cost  of 
lowering  the  grade  ot  the  street,  whlcA  part 
we  have  held  luTalld? 

[3]  The  record  as  it  now  stands  does  not 
«how  what  was  the  cost  of  constructing  the 
concrete  curbs  and  gutters,  and  therefore  we 
cannot  segregate  the  valid  from  tbe  invalid 
portion  of  the  tax  In  question.  If  that  can 
be  done,  however,  then  the  authorities,  un- 
der statutes  similar  to  ours,  hc^d  that  a 
court  of  equity  will  restrain  the  city  only 
from  enforcing  the  invalid  portion  of  the  tax. 
Tbe  precise  question  involved  here  was  de- 
cided by  the  Supreme  Court  of  Oallfbmia  in 
ttie  case  of  Beaudry  v.  Valdez,  82  Oal.  2(t9. 
Mr,  Justice  Sanderson,  speaking  t<x  the 
court,  said : 

"Tbe  passase  and  publication  of  the  reflolatlMi 
ol  intention  are  tbe  acts  by  which  tbe  dty  ootin- 
dl  acquires  jurisdiction ;  and  by  those  actB  they 
acquire  juriBdicticm  to  make  only  aucb  Improve- 
ments as  tbey  describe  in  tbe  resolution,  and 
th^  cannot,  therefore,  lawfully  cause  work  oth- 
er than  tliat  which  is  described  to  be  performed. 
Bat  if  they  do.  It  does  not  necessarily  fc^ow 
ttiat  tbe  entire  proceedings  are  void.  If  the 
work  described  in  tbe  resolution  can  be  separate- 
ly traced  throach  the  «ttur»  proceedings,  and 
does  not  become  so  mixed  up  with  that  which  is 
not  specified  In  the  resolution  as  not  to  be  dis- 
tinguisbable  from  It,  tbe  proceedings  are  valid 
as  to  tbe  former  ana  invalid  only  as  to  the  lat- 
ter. In  tiie  present  case  the  cost  of  macadam^- 
ising  asd  the  cost  of  carbing  can  be  nadily  dis- 
tinguished and  separated  from  each  other;  and 
we  therefore  bold  that  the  contract  was  a  valid 
contract  bo  far  as  it  calls  for  macadamizing,  and 
InvaUd  only  so  far  as  it  calls  for  curbing.  Em- 
ery V.  S.  P.  Gas  Co.,  28  Cal.  379." 

That  case  is  followed  In  tbe  case  of  Dyer 
V.  Scalmanlni.  69  Cal.  637,  11  Pac.  327,  and 
is  cited  in  the  case  at  City,  etc.,  Co.  v. 
Taylor,  188  CaL  866,  71  Pac  446.  The  same 
doctrine  is  laid  down  by  the  Supreme  Court 
of  South  DalEota  in  the  case  of  Mason  v. 
OU7  of  SlOQx  Falls.  2  S.  D.  640,  at  page  647. 
ie4P.-6S 


51  N.  W.  770,  at  page  772,  S9  Am.  St  B«p. 

802,  where,  at  page  807,  the  court  said: 

"But,  while  the  property  cannot  be  held  for 
the  cost  of  the  curbing,  it  may  be  held  for  the 
grading,  when  the  cost  of  grading.  Independently 
of  the  curbing,  oan  be  ascertained.  Tn  this  case 
there  seems  to  be  no  difficulty  in  ascertaining 
the  cost  of  tbe  grading,  as  the  carbing  v&u  con- 
tracted for  as  a  separate  Item." 

The  doctrine  is  also  recognized  In  the  oaae 
of  Haag  V.  Ward,  186  Mo.  349,  85  S.  W.  391, 
in  Union  Pac.  R.  Co.  v.  Kansas  City,  92  Kan. 
487,  141  Pac  302,  and  in  Walker  v.  District 
of  Qolumbla,  6  Mackey  (D.  O.)  352. 

[4,  fi]  We  consider  tbe  doctrine  announced 
In  the  foregoing  cases  as  just  and  reasonable. 
To  the  extent  that  the  tax  is  valid  and  as 
far  as  It  benefited  plaintiffs'  property  equity 
requires  that  their  property  be  held  to  pay 
the  samev  To  the  extrait  that  the  dty  has 
exceeded  its  authority,  and  hence  seeks  to 
Impose  an  hivaUd  assessment  and  tax  upon 
plaintiffs'  property,  they  should  be  glvoi  re- 
lief. It  is  not  an  insurmountable  objection, 
however,  that  the  record  Tdoea  not  now  show 
what  portion  of  the  tax  is  vaUd  and  what 
portion  invalid  under  tbe  rule  we  have  be- 
fore stated.  Nor  is  It  necessary  t^iat  tbe 
whole  case  be  retried.  That  question  was  al- 
so definitely  settled  by  the  Supremo  Court 
of  CaUfomia  In  the  case  of  Beaudiy  t.  Val- 
dez, supra,  32  Cal.,  where  at  page  279,  in 
passing  nptoi  this  point,  it  is  said: 

"No  new  trial  is  necessary,  eieept  so  far  as 
to  ascertain  what  portion  of  the  amount  sued 
for  is  for  macadamising  tbe  street.  This  can  he 
ascertained  by  referring  the  matter  to  some  com- 
petent person  to  make  tbe  compatatiou,  for 
which  the  assessment  furniabes  Uie  necessary 
data.  When  that  is  ascertained  the  plaintiff  will 
be  entitled  to  a  judgment  for  that  amount,  and 
a  lien  upon  the  lota  assessed,  but  not  a  judg- 
ment over." 

From  what  has  been  said  it  foUcrws  that 
the  district  court  erred  in  holding  that  the 
who-le  tax,  including  that  portion  which  was 
assessed  to  pay  for  lowering  the  street  grade, 
was  valid  and  '  enforceable.  The  district 
court,  however,  also  held  that  the  city  had 
exceeded  its  power  In  adding  10  per  cent 
in  excess  of  the  contract  price,  and  of  the 
actual  cost  of  doii^  the  work  for  superin- 
tttidence,  and  held  that  imrt  at  the  tax  v<^d, 
and  restrained  the  dty  from  collecting  t2ie 
samfe.  In  view  that  that  part  of  the  judg- 
ment Is  not  appealed  from  and  that  no  cross- 
error  is  assigned  by  the  dty  with  respect 
thereto,  the  correctness  of  the  court's  ruling 
on  that  point  is  not  before  us,  and  we  express 
no  opinion  respecting  the  valfdity  or  Invalid- 
ity of  that  portion  of  the  tax.  That  portion 
of  the  tax  in  question  which  was  assessed  to 
defray  the  cost  of  lowering  the  street  grade 
is  therefore  InvaUd,  and  the  conclusion  of 
law  and  judgment  permitting  the  dty  to  en- 
force that  portion  are  hereby  set  aside  and 
reversed,  and  the  cause  Is  remanded  to  the 
district  court  of  Weber  county,  with  direc- 
tions to  permit  the  dty  to  show,  if  it  caa, 
what  portion  of  the  tax  in  question  was  ex- 
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pecded  to  defray  the  cost  of  lowering  the 
grade  of  the  street,  to  specifically  fln'd .  the 
amonnt  that  was  so  expended,  and.  when 
found,  to  deduct  the  same  from  the  amount 
of  the  tax  which  remains  after  the  10  per 
cent  aforesaid  has  been  deducted,  and  to 
enter  nmclusltnis  of  law  and  Jud^eot  re- 
straining the  city  from  collecting  that  por- 
tion and  to  require  the  plalntllla  to  pay  the 
portion  remaining  and  which  was  assessed 
upon  their  property  for  the  construction  of 
the  concrete  curbs  and  gutters  and  the  neces- 
sary gra'dlng  therefor;  appellants  to  ifr- 
COTW  costs. 

McOABTX  and  OOBFMAN,  JJ.,  concnr. 


SMITH  T.  GILBEBT.    (No.  800&) 
(Supremo  Oourt  of  Utah,   ^ril  26,  1917.) 

1.  IBvmtvam  «»13^2)— XULKVAiror—SiiauB 

OfZBUPBBBBKTATIOHS. 

False  tepresentatioDa,  similar  to  those  In 
issue,  are  admisalble,  where  intent,  motlTe,  or 
knowledge  of  their  falsity  t>y  the  party  making 
them  is  matorial,  or  to  prove  a  genial  scheme 
to  defraud.  ^ 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  392,  S94,  404,  405.] 

2.  Affeai,  and  Ebbor  «='10e2(S),  1066(4)— 
Harmless  Dksob— Admission  of  Ewderck 
— Otjke  bt  Vkbdict. 

Where  appellant  prevailed  in  his  daim,  er- 
ror in  admiasion  or  exclusifHi  iji  evldooce  relat- 
ing thereto  was  harmless. 

[Ed.  Note.— F(w  other  caoes,  sea  Appeal  and 
Error,  Oat  Dir  ff  4176,  4190:} 

8.  Etidbnck  ^135(2)— Helevawct—Simila* 

Misbepbesentations. 
Id  action  on  notes  claimed  to  have  been 
secured  by  misrepresentation,  testimony  of  oth- 
ers, to  whom  plaintiff  made  similar  statements, 
that  they  relied  thereon  was  Inadmissible,  al- 
tbonjch  such  representations  to  others  might  he 
admissible :  the  issue  here  being  whether  de- 
fendant relied  on  plaintUTB  misrepresentations 
and  the  statements  of  others  that  they  relied 
on  similar  misrepresentatioiia  not  tending  to 
establish  a  general  scheme  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  U  392.  S94,  40i,  409.] 

4.  CoBPo&ATons  9s>121(5)— Sale  of  Stock— 
Feaud— General  Scheme  to  Defbaud. 

A  general  scheme  to  defraud  cannot  be  In- 
ferred merely  because  a  vendor  is  charged  with 
making  certain  false  representatitms  concerning 
stock  offered  for  sale. 

[Ed.  Note.— For  otbei  cases,  see  OorpMVtltHis, 
Cent  Dig.  i  504.] 

5.  Pleading  <f^376  —  Issues  and  Peoof  — 

ADHIBSION  bt  PLEADItRQ. 

Where  a  fraudulent  sale  of  stock  was  daim- 
ed,  evidence  that  it  was  not  trrasury  stock  and 
was  not  nonassessable  as  represented  was  prop- 
erly excluded  where  admitted  by  the  pleaoings, 
and  since  tbe  statute  provided  that  niUy  paid 
stock  is  ntnassessable  unless  msde  so  by  articles 
of  Incorporation,  which  were  in  evidence. 

[Ed.  Note.— For  other  caaos,  see  Pleading, 
Cent  Dig.  H  1225-1227.] 

6.  Tbial  4=>252(17)  —  Refusal  of  Insibdo- 
TiONB— Applicability  to  Evidence. 

In  the  absence  of  evidence  from  wblt^  a 
gennal  sdieme  to  deftand  could  be  Inferred,  re- 


fusal of  InstructlDn  upon  this  question  was  not 

erroneous. 

[Ed.  Note.— other  cases,  see  Trial,  Gent. 

Diig.  I  flOT.] 

7.  Trial  ^240  —  Bbtubal  or  ABomflRfra- 

TIVB  iNSTEUCTXONa. 

Befusal  to  give  argumentative  instructions 
was  not  erroneous.' 

[Ed.  Note.— For  other  esses,  see  Trial,  Gent 
Dig.  {  661.] 

8.  Appeal  aitd  Error  «so064(l)— Review— 
Discretion  or  Oousr  —  Aij:«waiics  or 
Costs. 

Where  Comp.  Laws  1907,  |  3341.  placed 
the  matter  of  allowing  costs  within  toe  trial 
court's  discretion  where  countwdum  was  pleai^ 
ed,  the  court's  actioa  will  not  be  disturbed  «^ 
cept  £(w  abuse  of  discretion. 

[Ed.  Not&— For  other  cases,  see  Appesl  and 
Error.  Cent  Dig.  ||  8881,  3888-3885,  3887.] 

Aroeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Bltchle,  Judge. 

Action  Alma  M.  Smith  gainst  Jeeae 
OUbert  Judgm^t  for  plalntUf,  and  defaid> 
ant  appeals.  Affirmed. 

Geo.  Q.  Rich,  of  IiOgan,  for  appellant. 
Bagl^  it  Ashton  and  WUson  McCarUiy,  aU 
of  Salt  Lake  Olty,  for  respondent 

rBI(3K,  C.  J.  Tb»  plaintiff  brought  this 
actlcm  against  tb»  defendant,  hereinafter 
called  appellant,  to  seoorar  Jndigment  upw  a 
promissory  note  for  tite  sum  oC  $6,400.  The 
apftellant  admitted  the  executl(»i  and  dellr- 
eiy  of  the  note  in  question,  and  alleged  that 
the  same  was  obtained  by  tbs  i^alntUE  by 
fraud  and  false  repreeentattona.  The  appe- 
lant, in  Ma  answer,  av^red  ttiat  the  note  In 
anestlw  was  exect^xd  and  delirered  by  blm 
to  the  plaintiff  tat  certain  other  notes  which 
bad  theretofore  been  made  and  delivered  by 
the  appellant  to  the  plaintiff;  that  the  otls- 
inal  notes  were  obtained  by  means  of  false 
representations  made  by  the  plaintiff,  which, 
in  substance,  are  alleged  to  be  as  follows: 
That  the  original  notes  were  given  as  tbe 
purdiase  price  of  3,000  shares  of  the  cai^tal 
stock  of  a  certain  corporation  known  as  the 
Universal  MetalUc  Tie  Company,  hereafter 
designated  tie  company,  or  tie  stock,  as  tbe 
case  may  be,  and  as  tbe  purchase  price  of 
3,000  shares  of  a  certain  corporation  known 
as  the  Dlckerson  Automatic  GoTemor  Com- 
pany, hereinafter  styled  governor  ccHupany, 
or  governor  stock,  as  the  case  may  be,  all 
of  which  shares  were  of  the  par  value  of 
one  dollar  each ;  that  all  of  said  shares  were 
nonassessable;  that  the  total  number  of 
shares  Issued  by  each  of  said  corporations 
was  1,000,000  shares,  one-half  of  which  were 
set  apart  as  treasury  stock  whl<di  was  owned 
by  said  cori>oratlona  reepectlvely :  that  tbe 
plaintiff  was  the  sole  agent  of  said  corpo- 
ratlons,  with  the  excluslre  right  to  sell  said 
treasury  stock ;  that  no  stock  could  be  sold 
by  the  subscribers  of  stock  until  tbe  treas- 
nry  stock  was  sold;  that  the  proceeds  to 
be  deflred  ttom  tlie  sale  of  said  stock  would 
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be  used  adnslvely  by  the  reflective  corpo- 
rations for  corporate  purposes ;  that  none  of 
tbe  tie  stock  could  be  sold  for  less  than  par, 
and  that  some  had  been  sold  for  as  high  as 
¥6  per  share;  that  a  number  of  the  great 
railroad  companies  east  of  the  Mississippi 
rlrer  had  made  tests  of  the  metallic  tie,  and 
had  pronounced  It  satisfactory,  and  that 
they  would  use  the  same  on  th^  railroads; 
that  the  Universal  Metallic  Tie  Company  was 
about  to  commence  the  erectlcm  of  a  large 
tile  factory  near  Flttsburg,  Pa.,  and  that 
the  proceeds  derived  from  the  sale  of  the 
stock  offered  to  be  sold  by  the  plaintiff 
would  be  used  for  the  jmrposes  aforesaid; 
that  the  Oregon  Short  Line  Railroad  Com- 
pany had  adopted  said  tie,  and  had  ordered 
dt  to  be  used  on  its  railroad.  As  to  the  gov- 
ernor stock  it  is  averred  that  the  plaintiff 
also  represented  that  the  corporation  had  re- 
ceived  for  its  products  during  the  preceding 
year  a  net  profit  of  $40,000 ;  that  the  money 
derived  from  the  sale  of  the  stock  offered 
by  the  plalntlfF  would  be  used  in  completing 
and  equipping  the  company's  factory  at  Salt 
Lake  City,  Utah.  The  appellant  averred  that 
each  and  all  of  said  representations  were 
false.  The  appellant,  by  way  of  counter- 
claim, also  alleged  that  before  he  had  di»- 
covered  the  falsity  of  the  r^wesentatlons 
and  statements  of  the  plaintiff  respecting 
said  Bto<^  be  had  paid  two  of  the  original 
notes  amounting  to  $600  which  he  had  made 
and  delivered  to  the  plAdntUF  for  SOO  shares 
of  the  tie  stock,  and  after  reiterating  the 
false  r^resentatlcms  and  statMuenta  in  his 
counterclaim  he  demanded  Judgment  tor  the 
$000  paid  as  aforesaid.  wlOk  int^^  The 
ai^llant,  In  his  answer,  ateo  averred  that  he 
had  tendered  all  of  said  6,000  shares  of 
stock  to  the  plaintiff,  and  that  he  brought 
the  same  into  court  for  the  plaAndff,  and  de- 
manded judgment  for  the  cancellation  and 
return  of  said  note.  The  appelant  also 
averred  that  the  $6,400  note  was  obtained 
by  frand  and  duress  after  the  original  notee 
were  due.  Tbe  plaintiff  filed  a  reply.  In 
which  be  denied  that  he  had  made  said  false 
represoitatlons,  or  any  of  them.  He  admit- 
ted that  the  stock  which  appellant  alleged 
he  purchased  as  aforesaid  was  not  treasury 
stotik,  but  was  his  individual  stock;  that 
said  corporations  had  no  lnt«?est  therein 
whatever;  that  the  stock  la  question  was 
assessable;  and  that  the  same  was  all  sold 
for  tbe  sole  use  and  benefit  of  the  plaintiff. 
The  Issnea  were  submitted  to  a  Jury,  which 
r^med  a  vwdict  that  the  at^lant  return 
to  the  plaintiff  tbe  S,000  shares  of  tie  stock, 
and  that  he  recover  from  the  plaintiff  the 
$600  paid  on  said  stock,  which,  with  inter- 
est at  tbe  time  of  the  trial,  amounted  to 
$713 ;  that  the  plaintiff  recover  from  the  ap- 
pellant the  sum  of  $2,950  as  the  balance  due 
oa  said  govonor  stock.  The  plaintiff  was 
thus  glvm  a  verdict  of  $2,050  for  the  3,000 
shares  of  governor  stock,  and  the  appellant 
was  given  a  verdict  for  the  sum  of  $713  for 


the  money  paid  on  the  tie  stock  and  was 
relieved  trom  making  any  further  payment 
upon  the  tie  stock.  The  court  deducted  the 
$713  from  the  amount  found  due  plaintiff  on 
the  governor  stock,  which  left  a  balance  in 
favor  of  plaintiff  of  $2,237,  for  which  the 
court  ent^ed  judgment  The  appeal  is  from 
that  Judgment 

From  appellant's  brief  It  appears  that  the 
3,000  shares  of  tie  stock  were  sold  on  divers 
days  between  September,  1910,  and  May, 
1911 ;  that  while  the  precise  days  on  wbldx 
the  governor  stodc  was  sold  does  not  ap- 
pear, yet  It  was  sold  on  divers  days  during 
1911  and  1912.  The  exact  dates  or  times 
when  the  sales  were  made  are,  however,  not 
material.  There  were  3,000  ^ares  of  each 
stock  sold  at  $1  per  share,  The  appellant 
executed  and  delivered  notes  to  the  plain- 
tiff from  time  to  time  as  the  stock  was  sold. 
There  were  two  notes  of  $250  each  given  for 
the  tie  stock  which  were  paid  by  the  appel- 
lant to  the  plaintiff.  None  of  the  other  notes 
were  paid,  and  all  of  them,  with  accrued  In- 
terest, were  subsequently,  to  wit,  on  the  19th 
day  of  January,  1914,  merged  In  one  note 
for  the  sum  of  $6,400.  which  Is  the  note  sued 
on.  Appellant's  defenses  were  directed  to 
the  whole  consideration  evidenced  by  the 
promissory  notes  aforesaid,  and  he  demand- 
ed Judgment  for  the  cancellation  of  the  $6,- 
400  note,  which  was  given  In  place  of  the 
original  notes,  as  aforesaid,  and  also  de- 
manded Judgment  for  the  sum  of  $600,  with 
interest  paid  as  aforesaid.  While  the  rep- 
resentations respecting  the  various  trans- 
actions are  averred  to  have  been  practically 
tbe  same  in  appellant's  answ^,  yet  the  evi- 
dence respecting  the  governor  stock,  in  many 
respects,  greatly  differs  from  the  evidence 
relating  to  the  tie  stock.  Considerable  con- 
troversy arose  between  counsel  of  the  respec- 
tive parties  during  the  trial  respecting  th« 
character  of  the  evidence  that  aiM>ellant 
might  introduce  with  regard  to  the  repre- 
sentations made  1^  the  plaintiff  to  others 
than  the  amwUuit  and  the  effect  of  such  evl- 
denoe. 

[1]  The  district  court  in  ruling  upon  the 
admission  of  evidence,  attempted  to  be  gov- 
erned by  the  rule  laid  down  by  this  court  In 
the  case  of  Trout  &  Eesort  Co.  v.  Lewis,  41 
Utah,  183,  125  Pac.  687,  where  the  rule  is 
stated  In  the  trath  headnote  in  tbe  foUow- 
li^  words: 

"Fake  representatitnu,  similar  to  the  cmos 
involved  In  an  action,  are  admlBsible  where  tiie 
latent  motive,  or  knowledge  of  their  falsity  by 
the  partT  manng  them  an  material,  or  wbeie 
it  is  sought  to  prove  a  system  or  goieral  plan 
or  scheme  to  defraud." 

The  court  thus  permitted  appellant  to 
inrove  by  other  witnesses  to  whom  the  plain- 
tiff had  sold  some  of  the  capital  stock  of 
said  corporations  about  the  time  the  appel- 
lant purchased  the  stock  In  question  that  the 
plaintiff  had  made  representations  and  state- 
ments to  them  to  the  same  effect  as  those 
which  aM>ellant  testified  were  made  to  him 
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concerning  the  stock.  The  ooort  also  pet- 
mltted  the  appellant  to  testify  that  he  be- 
lieved the  repreeentatlons  and  statements 
made  the  plaintiff  to  be  tnie,  and  that  he 
relied  on  them  In  entering  Into  the  contract 
of  purchase  and  in  eiecutlng  and  delivering 
the  promissory  notes.  Cotmsel,  however,  al- 
so attempted  to  prove  by  other  witnesses 
that  they  also  believed  the  representations 
and  statements  made  by  the  plaintiff  to  them 
to  be  true.  Plaintiff's  counsel  objected  to  the 
proffered  testimony  as  being  Irrelevant  and 
immaterial,  and  the  court  sustained  the  ob- 
jection. Appellant's  counsel  now  Insists  that 
the  court  erred  in  Its  ruling  in  that  respect 

We  remark  that  there  were  four  wit- 
neesea  who  testified  for  the  appellant  that 
they  also  bought  some  of  the  tie  sto(AE  from 
the  plaintiff,  and  that  he  had  made  similar 
representations  and  statements  to  them  con- 
cerning the  said  stock  that  the  aiipellant 
testified  he  made  to  him.  Counsel  offered  to 
prove  by  all  of  those  witnesses  that  they  be- 
lieved the  representations  and  stattnnents 
made  1^  the  plaintiff  concerning  the  tie 
stock,  and  the  court  rejected  the  offer. 

[J]  As  before  pointed  out,  the  appellant 
prevailed  In  Us  claim  respecting  the  tl6 
stcKik,  and  hence  whatever  error  the  court 
may  liave  committed.  If  any,  reflecting  the 
admission  or  exclusion  of  evidence  ux>on  the 
issue  relating  to  that  stock.  Is  wholly  im- 
material now,  and  hence  is  unavailing  to  the 
appellant  Counsel,  however,  says  in  his 
brief: 

"PreciBely  the  same  state  of  facts  was  shown, 
or  offered  to  be  shown  and  proven,  with  rt^rd 
to  the  reHpondent's  operation  in  sellfn;  the  stoiHt 
of  the  Dickerson  Autmnatie  GovemM*  Company. 
The  two  cases  were  In  all  respects  parallel,  the 
Doly  difference  in  the  two  being  that  the  latter 
•to«  scheme  was  operated  Just  after  the  first 
one;  but  the  respmident'tf  s^rstam  and  bis 
sdieme  was  the  same  precisely  m  each  case." 

While  appellant's  counsel  did  not  abstract 
the  evidence  relating  to  the  governor  stock, 
yet  we  have  examined  into  It  careftilly,  and 
we  cannot  agree  with  counsel  that  "the  two 
cases  were,  In  all  respects,  parallel."  True, 
appellant's  all^atlons  in  his  answer  were 
practically  the  same  with  respect  to  both 
stocks,  but  his  own  testimony  resi>ectlng  the 
transactions  relating  t6  the  governor  sto<^ 
leave  little  room  for  doubt  that  he  pur- 
chased that  stock  entirely  upon  his  own  Judg- 
ment after  making  full  Investigation  Into  Its 
merits  by  consulting  others  who  possessed 
tal\  Information  concerning  the  merits  of  the 
stock.  The  Jury,  no  doubt,  took  that  view, 
and  hence  required  appellant  to  pay  for  the 
governor  stock,  although  they  sustained  his 
contention  respecting  the  tie  stock. 

[3]  Assuming,  without  deciding,  that  the 
appellant  la  In  a  position  to  complain  of  the 
court's  ruling  In  excluding  the  proffered 
evfdence  of  the  one  witness  who  testified  to 
certain  representations  concerning  the  gov- 
ernor stock  that  the  witness  believed  the 
represeutations  to  be  true,  did  the  exclusion 


of  what  that  witness  believed  with  respect 
to  the  alleged  representations  constitute 
error?  We  are  clearly  of  the  opinion  that  It 
did  not  Suppose  the  witnesses  to  whom  It 
Is  claimed  plaintiff  made  representations  like 
those  the  appellant  claims  were  made  to  him 
should  Insist  that  they  did  not  believe  the 
representations  to  be  true.  Would  their  be- 
lief have  affected  appellant's  rights  in  the 
premises  in  any  way  or  to  any  extent? 
Clearly  not  The  question  was  not  what 
others  believed,  but  what  did  the  plaintiff 
believe,  and  upon  what  Uid  he  rely  in  pur- 
chasing the  stock  and  In  executing  and  de- 
livering the  notes?  Tme»  the  z^resentAr 
tloDB  that  the  i^alntUt  made  to  otbera 
specting  the  sto^  were  relevant  and  ma- 
terial tor  the  porposes  stated  In  the  cue  ot 
Trent  ft  Beeort  Co.  t.  Jjewia,  ntpra.  Gonnselt 
however,  Inslste  that  the  proffered  mideaea 
was  also  material  and  rtievant  to  prove 
system  or  general  ecbune  to  defraud."  How 
what  a  witness  believed  respecting  certain 
repreeentatlons  would  eetabllsh  a  gmoral 
plan  w  edkeme  to  defmod  we  are  ntteilT' 
uaable  to  understand. 

[4]  Nor  18  It  true  diat  "a  ivetera  or  general 
plan  or  atibtaoB  to  deftaiM"  may  be  Inferred 
menty  lieeaaM  tba  vendor  Is  charged  wttb 
having  made  oertain  false  repreeentatkma 
and  Btatonente  oonceanlng  the  stock  be  was 
offering  tor  sale.  WbUe  audi  a  plan  or 
scheme  may,  perhaps,  be  Inferred  from  some 
particular  repreeeotatlkMis  and  statemente 
that  might  be  made  respecting  such  a  trans- 
actloQ,  yet  it  may  not  be  inferred  simply  be- 
cause ourtain  repreeentatiODs  and  statements 
rcBpectlag  certain  stock  are  alleged  to  be 
telse.  If  it  were  assumed,  therefore^  that 
there  were  some  repreeentatlons  or  state- 
ments that  were  made  req>ectlng  the  tie 
stock  from  which  stUne  Interested  and  biased 
person  might  poasOtly  Infer  a  general  plan 
or  scheme  to  defraud,  y^,  in  view  of  appel- 
brnfs  own  testimony,  there  was  absolnt^ 
nothing  of  that  kind  with  respect  to  the  gov- 
ernor stock.  In  view  of  the  recoitt  aa  tt  is 
IffesCTted  the  court  committed  no  enw  In  e& 
eluding  the  proffered  evidence. 

[S]  It,  however,  is  also  contended  in  this 
connection  that  the  coart  erred  in  exduding 
from  the  Jury  oertain  stock  certificates  whidi 
represented  stock  In  said  corporations,  and 
which  were  pur^ased  from  the  plaintiff  by 
the  witnesses  who  testified .  tor  appellant.. 
Those  certificates  were  offered :  (1)  To  show 
that  the  stock  was  not  treasur7  stock;  and 
(2)  that  it  was  not  nonassessable  stock.  As 
to  the  first  proposition  the  plaintiff  had  ad- 
mitted In  his  reply  that  the  stock  In  question 
was  not  treasury  stock,  an'd  hence  no  proof 
was  necessary  on  that  point.  As  to  the  sec- 
ond proposition  our  statute  provides  that  ful- 
ly paid  capltnl  stock  is  nonassessable  unless 
it  is  made  so  In  the  articles  of  Incorporation, 
and  then  It  is  assessable  only  as  therein  pro- 
vided, nie  oonrt  admitted  In  evidence  the 


Digitized  by  Google 


UtrnU) 


UTAH  ASS'N  OV  CRBDIT  MEN  t.  JONES 


1029 


articles  of  InoorporaHon,  and  bence  the  be«t 
eridoice  upon  Uuit  snbject  was  ivodneed  and 
admitted.  Bat  bere  again  plaintiff's  reply 
was  a  concInslTe  admission  tbat  the  stock 
was  aasesaable.  No  error  was  therefore  com- 
mitted  in  excluding  tbe  stock  certiflcatea^ 

Ct.  7]  CcHu^alnt  is  also  made  reapecUng 
Instmcdons  given  hy  fbo  court  to  tbe  Jurj. 
Tbe  principal  gronnd  of  complaint,  bowerar. 
la  tbat  the  court  refused  to  diarge  tbe  jntj 
tbat  they  mltflkt  infer  a  genoal  v^n  or 
scheme  to  defrmntt  from  the  represontatloaa 
and  statemeaits  made  by  plain tift  reepectlnf 
tbe  stock  in  question.  As  already  snnBStedt 
there  was  absolute  notldng  In  tbe  evidence 
from  which  the  jury  oould  lagitliQately  have 
luBnred  a  geaeral  idan  or  sdbeme  to  defnttid, 
and  hence  the  court  did  not  err  In  ratrndng 
to  BO  charge.  Nor  are  the  crltldsma  npon 
the  court's  charge,  in  tbat  It  restricted  Hie 
JuxT  in  certain  particulars,  tenable.  fHie 
Aarfs  was  full  anVl  fair  and  oorrared  every 
feature  of  the  case.  All  the  points  that  were 
proporly  corered  by  appeUant's  reanests  were' 
folly  corered  in  1^  courts  charga  The  re- 
«asBt  that  ^  espedally  rtiied  on  by  appel- 
lant, and  whldi  was  refused  by  the  court, 
was  propttly  reifosed  if  for  no  other  reason 
than  tbat  it  was  mer^  an  argummt  on  par^ 
tlcalar  portlms  of  tbe  evidence. 

[I]  nnalty,  it  Is  contraded  that  the  court 
erred  In  not  awarding  appellant  the  costs 
fSalmed  by  blm.  It  appears  that  both  par- 
ties to  the  action  filed  tbelr  cost  bills.  The 
court,  however,  did  not  include  tbe  coats  of 
either  party  In  the  Judgment.  As  we  have 
seen,  the  action  was  originally  one  merely  to 
ncorer  a  money  Judgment.  If  the  plaintiff 
had  prevalleid  In  the  action  as  originally  com- 
menced, he,  UDAer  Camp.  Laws  1807,  f  3339, 
weald  have  been  entitled  to  a  Jodgment  for 
costs  as  a  matter  of  course.  There  were, 
however,  various  defensee  set  up.  Including 
a  counterclaim.  Under  the  pleadings  the  ac- 
tion was  finally  tried  as  one  to  rescind  a  coa- 
tract  of  purchase  and  to  recover  back  cer- 
tain money  paid  on  the  contract,  and  to  place 
the  parties  in  statu  quo  respecting  the  sub- 
ject-matter of  the  contract  The  plaintiff 
succeeded  in  part  and  the  defendant  succeed- . 
ed  in  part.  The  case  therefore,  falls  within 
Comp.  Laws  1907,  {  3341,  where  the  matter 
of  allowing  costs  Is  remitted  to  the  sound 
discretion  of  tbe  trial  court  We,  therefore, 
can  only  review  the  court's  action  in  refusing 
to  allow  costs  in  case  the  court  has  abused  its 
discretion  in  that  regard.  Tbere  Is  nothing 
In  this  record  from  which  we  can  say  that 
tbe  court  has  abused  its  discretion,  and  hence 
this  assignment  cannot  prevail. 

While  we  have  not  spedflcally  referred  to 
each  one  of  counsel's  assignments,  yet  we 
have  considered  all  of  them.  Notwithstand- 
ing the  fact  that  appellant's  counsel  has  vig- 
orously assailed  the  rulings  of  the  trial 
court   and   the  final  Judgmoit,   we  are 


thoroughly  convinced  that,  in  view  at  the 
whole  recoil,  mndi  &t  connad's  conqfl^t 
must  be  attributed  to  bis  seal,  and  tbat  he 
has  no  legal  cause  for  complaint  We  are 
further  c<mvinced  that  both  the  court  and 
Jury  have  awarded  to  tbe  appellant  all  tbat 
he  waa  entitled  to  mider  tbe  law  and  the  evl- 
d^ice. 

The  judgmoit  Is  therefore  affirmed.  Re- 
spondent to  recover  costs. 

McCABTZ  and  CORFMAN.  JJ^  concur. 


UTAH  ASS'N  OF  CREDIT  MEN  v.  JONES. 
(No.  2863.) 

(Supreme  Court  of  Utah.   April  26,  1817.) 

1.  CRAmL  HOBTGAOBS  «=»136— WAITSai  OV 
LZKH— OOHRSSIOlf  or  JlTDOHBNT. 
Akhongh  C(Hnp.  Laws  1907,  f  8498,  provides 
that  there  can  be  but  one  action  for  the  reeov* 
ery  of  any  debt  or  enforcement  of  any  right 
secured  by  mortgase,  which  aedon  must  be  in 
accordance  with  ute  diapter,  a  diattel  mort- 

Sgee  did  not  waive  his  right  to  a  lien  by  sdl- 
j  the  property  under  a  power  in  the  mortgage 
after  coafwaion  of  jadgmuit  fai  his  favor  by 
the  mtxtp^ptr,  though  tbe  oonfeHioii  was  not 
in  all  things  regular.^ 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Ctet  Dig.  H  220-22&] 

2:  Babxbuptot  «s»168(1;— Wazvb  or  Ghat- 
nz.  MosTQAaa  I^iar'~<3oHnssiOH  or  Judo- 

MSIfT. 

Neither  the  tmstee  in  bankruptcy  nor  any 
of  the  mortgagor's  oreditMn  oould  com^idii,  th« 
mortgafor  having  couKnted  to  the  oonfenion, 
although  It  was  made  Ices  than  foor  months 
prior  to  tbe  bankmptaj,  since  it  wss  la  aeeord- 
ance  with  the  nertpvea's  rl^t  under  the  mort- 
gags. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  288-288,  291,  208,  2M.] 

3.  Banebuftot  «=s)U6— Pbsiubhobs— What 
CoNsnruTBS. 
Nor  would  such  ocmfeasion  ot  Jndgmrat  and 
sale  of  the  proper^  constituts  a  voidable  pr^- 

erenco- 

[Bd.  Note.— For  other  cases,  ase  Bankruptcy, 
Cent  I>ig.  IS  306-816.] 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  the  Utah  Association  of  Credit 
Men,  trustee  in  bankruptcy  for  A  F.  Eng- 
berg,  against  Th<Hnas  B.  Jones.  Judgment 
dismissing  the  complaint,  and  plaintiff  ap- 
peals. Affirmed. 

Stephens  ft  Smith,  of  Salt  Lake  Olty.  tor 
appellant  Ellas  Hansen,  <a  Spanish  Fork, 
for  respondent. 

FRICK,  C.  J.  This  action  was  commenced 
by  tbe  plaintiff,  as  trustee  in  bankruptcy  of 
tbe  bankrupt  estate  of  one  A  F.  Eogberg, 
to  recover  certain  personal  property  claimed 
by,  and  In  the  possession  of,  the  defendant 
Jones.   Tbe  facts  are  not  In  dlEi>ute.  The 


*  Baeon  t.  Raybmild.  4  VUh,  SB7.  10  Pae.  «1,  U 
pao.  SIO:  BoucoMri  v.  faoobMB,  M  Utah,  m.  IN 
Pbo.  U7,  is  L.  a.  a.  Of.  B.)  MB. 
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findings  of  the  court,  which  fairly  reflect  tbe 
pleadings  and  the  evidence  In  sabstance  are: 
That  on  the  27tb  da;  of  June,  1914,  the  A. 
F.  Dngberg  aforesaid  was  duly  adjadged  a 
bankrupt,  and  that  thereafter  the  plaintiff  was 
duly  appointed  trustee  in  bankruptcy  of  said 
bankrupt's  estate.  Tbat  the  trustee  u  entitled 
to  the  woperty  belonging  to  said  bankrupt's 
estate.  ^'Tbat  on  the  2d  day  of  January,  1814, 
said  A.  F.  Engberg  was  indebted  to  said  Thom- 
as B.  Jones,  defendant  herein,  in  the  sum 
$1,100,  with  Interest  thereon  at  10  per  cent 
per  annum  since  Mardi  12,  1918,  said  indebted- 
neas  being  evidenced  1^  a  promissory  note  and 
secured  by  a  chattel  mortgage  on  a  certain  stock 
of  goods  and  certain  fixtures  owned  by  said 
Bngberg  in  what  was  known  as  the  Miaaioci 
Dz^  StoES  at  Spanish  Fork,  Utah  oounb, 
Utan;  said  note  and  mortgage  bdog  set  oat  u 
full  in  Bxhibit  A  to  defendant's  answer  herein. 
That  said  mortgage  was  duly  recorded  in  the 
office  of  the  county  recorder  ot  Utah  county, 
state  of  Utah,  <m  October  8,  191&.  In  volnme 
92,  p.  220.  of  Chattel  Mortgages.  That  na  part 
of  tne  principal  of  said  note,  or  any  interest 
thereon,  bad  been  paid  on  said  2d  day  of  Janu- 
ary, 1914.  Tbat  Ehigberg  was  in  default  In  bis 

Sayment  upon  said  note.  Tbat  defendant  duly 
cmanded  of  said  Engberg  the  payment  of  said 
note,  and  it  was  thereupon  agreed  between  said 
Bngberg  and  defendant  that  it  would  be  dieap- 
er  for  said  Shigberg  to  confess  judgment  for 
aaid  debt  and  permit  judgment  to  be  entered 
and  execution  to  issue  thereon,  rather  than  to 
foreclose  the  chattel  mortgage  which  secured 
said  debt.  That  on  said  2d  day  of  January, 
1914,  said  Eugtwrg  confessed  Judgment  in  the 
district  court  m  and  for  Utah  county,  state  of 
Utah,  in  favor  of  defendant,  for  the  sum  then 
due  on  said  debt  which  was  secured  by  ssld 
note  and  mortgage,  a  trae  oopy  of  said  eonfo»- 
sion  of  judgment  is  attaebed  to  defendant's  an- 
swer herein  as  Exhibit  A.  That  thereafter  exe- 
cution was  regularly  issued  upon  said  judgment, 
that  a  levy  ot  executicm  was  made  by  tiie  sheriff 
of  Utah  county  upon  the  yotj  goods  and  fixtares 
owned  by  said  Engtwrg  in  what  was  known  as 
the  Mission  Drug  Store  at  Spanish  Fork,  Utah, 
being  tho  same  goods  and  fixtures  as  were  cov- 
ered by  the  lien  of  said  chattel  mortgage.  That 
the  sue  of  said  merchandise  and  fixtures  under 
said  execution  was  noticed  regularly  for  Janu- 
ary 15,  1915,  and  the  said  mcrdianaise  and  fix- 
tures were  upon  said  day  sold  under  said  execu- 
tifHi,  for  the  use  and  benefit  of  defendant,  and 
that  defendant  received,  as  tho  proceeds  of  said 
sale,  the  sum  of  $500.  Tbat  said  confee^on  of 
Judgment  and  tbe  judgment  thereon  has  never 
been  vacated  or  discharged,  and  that  the  said 
A  F.  E^berg,  defeodant  herein,  did  not,  at 
least  6  days  before  sudi  sale,  vacate  or  dis- 
diai^  said  judgmenL  That  on  said  15th  day 
of  January,  1914,  and  within  four  months  bo- 
tore  the  filing  of  tho  petition  in  bankruptcy, 
above  set  forth,  the  said  A  F.  Bngberg  was 
insolveot,  and  that  said  defendant  then  had  rea- 
sonable cause  of  l>elief  that  the  enforcemcmt  of 
said  judgment,  by  said  sale,  would  enable  tbe 
defradant  to  receive  a  neater  percentage  of  his 
debt  than  any  other  creditors  of  said  A.  F.  Enf- 
berg  of  the  said  class.  Tbat  the  assets  ol  said 
estate  are  insuffiaent  to  pay  creditors  in  full. 
That  previous  to  tbe  commencement  of  this  ac- 
tion plaintiff  duly  demanded  of  the  defendant 
the  payment  of  said  sum  of  $500,  which  tbe 
defendant  has  refused  and  neglected  to  da 
Tliat  at  the  trial  of  said  cause,  after  tho  intro- 
duction ot  evidence  tm  the  part  of  plaintiff,  and 
after  plaintiff  bad  rested  its  case,  it  was  stipu- 
lated and  between  the  plaintiff  and  the  de- 
fendant herein  that  if  the  court  decided  tbat  the 
confession  of  judgment,  as  filed  by  said  Bng- 
berg, and  as  set  out  in  the  pleadings  hereis,  was 
a  waiver  of  the  security  under  tbe  chattel  mort- 
gage described  above  m  the  fourth  findins  of 
UMt  and  set  oat  in  full  in  Blxbibit  A  to  defend- 


anfs  answer  herein,  then  In  ^t  event  judg- 
ment in  this  cause  shonld  be  entered  for  tbo 
plaintiff,  bat  If  the  court  dedded  contranwiss^ 
then  judgment  dioold  be  entered  fdr  the  de- 
fwidant'*^ 

As  ctmdnslcHu  ot  law  tbe  court  fonnd  as 
follows: 

"That  said  coofenion  of  Judgment  htu^be- 
fore  partlculatiy  described  did  not  constitute  a 
waiver  of  tbe  li«o  under  tbe  cbattd  mortgage 
held  defendant  as  above  described.  That  de- 
fendant is  entitled  to  Judgment  against  tbe 
plaintiff  of  dismissal  of  raid  cause,  and  defsnd- 
ant  is  entitled  to  Its  costs  h«ela  incorred  or  ex* 
pended." 

Tbe  confession  of  Judgmrat,  ao  far  as  ma- 
terial here,  reads  as  follows: 

A.  F.  Engberg,  of  Spsnish  Fork.  Utah 
eountr,  state  of  Utah,  do  hereby  confess  judg- 
ment herein  In  fav(v  of  Thomas  B.  Jtmes,  of 
Spanish  Foric,  Utah  counts,  state  of  Utah,  for 
the  sum  of  $1,100,  lawful  money  of  the  United 
States  ol  America,  and  autborise  jodgmaot  to 
be  entered  thwefor  against  me  with  intervt 
thereon  from  and  after  July  1,  1913,  and  for 
all  costs  of  docketing,  filing,  and  satisfring  said 
judgmoit.  l^is  coniesaion  ot  judc^ect  is  for 
la  debt  justly  due  and  owing  to  tbe  said  Thomas 
B.  Jones,  arising  upon  the  flawing  facts,  to 
wit:  On  uueh  12, 1918, 1,  the  said  A.  F.  Bng- 
berg, borrowsd  tbe  sum  oi  $1,100  from  Thoaaas 
B.  Jones,  and  gave  as  evidence  of  said  indebted- 
ness my  prtMnissory  note  secured  by  a  chattel 
mortgage,  ot  whidi  tiie  following  is  a  copy, 
and  the  said  mortgage  also  oontslned  a  oopy  of 
tho  promissory  note  which  I  made,  executed,  and 
delivered  to  said  Thomas  B.  J  ones,  the  same  be- 
ing as  follows,  to  wit:  [A  copy  of  the  diattel 
mortgage  and  a  copy  of  the  note  secured  ther** 
by  an  set  forth  m  foil  in  the  confessifHi  of 
judgment  The  mortgage  is  dated  September 
25,  1913,  and  the  note  March  12,  1913.  The 
mortgagee  was  given  the  power  to  sell  tho  m<Mt- 
gaged  property  npon  default  ot  payment  mt 
public  aneUBn]." 

Tbe  confession  of  Judsnunt  conclndaa  an 
followB: 

"Said  diatCel  mortgage  aforesaid  mm  dvly 
executed  and  acknowledged  so  as  to  entitle  to* 
same  to  be  recorded  and  the  same  was  duly 
recorded  in  .the  office  of  the  county  recorder  of 
Utah  county,  state  ot  Utah,  on  October  9,  1913, 
In  volume  92,  pw  220,  of  Chattel  Mortgage*. 
Tbat  the  interest  on  said  note  has  beenpaid  up 
to  July  1,  1913,  but  not  thereafter.  'Aat  the 
said  rntomas  B.  Jones  baa  demanded  the  inter- 
est paid  wliich  is  due,  and  the  same  has  not 
ben  paid  and  the  said  Thranss  B.  Jones  tiiese- 
after  and  heretofore  has  declared  that  because 
the  said  interest  was  not  paid  as  agreed  the 
whole  sum,  both  principal  and  interest,  should 
be  paid.  It  is  understood  by  said  A  F.  Engbwg 
that  this  c<mfes8ioa  of  judgment  does  not  causa 
said  Thomas  B.  Jones  to  waive  any  rights  that 
he  may  have  under  his  said  mortgage  and  mort- 
gages aforesaid,  but  said  Thomas  fi.  Jones 
shall  retain  all  of  the  said  rights  he  would  bave 
Iiad  if  he  had  brought  a  proceeding  in  foreclo- 
sure or  other  action  authorized  in  said  t^attd 
mortgage  aforesaid.  A.  F.  IRngberg  further 
says  tiist  no  part  of  ssld  $1,100,  or  the  inter- 
est thereon  from  and  after  July  1,  1913,  baa 
been  paid,  and  tbe  same  la  now  due  and  pay- 
able." 

Tbe  confeeslon  was  duly  Terlfied.  Tb» 
district  conrt  entered  Judgment  tiiamiturim 
the  c(»nplalnt,  and  the  i>lalntiff  appeals. 

Counsel  for  appellant,  In  tb^r  brief,  state 
the  pTopositioDs  to  be  decided  thus: 

"Did  the  defendant  and  respondent,  by  tak- 
ing tho  confessiMi  of  judgment  ot  Bngberc 
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walw  the  lien  of  the  morttratret  Did  the  de- 
ftndant,  by  the  levy  of  an  execution  apon  and 
sale  of  the  ^n^erty  described  in  the  chattel 
mort^rate,  waive  the  lien  of  the  diattd  mort- 

iftfe?  We  milHnit  that  both  qoeatitKis  should 
»  aiwwwed  in  the  afflrmativo.'* 

We  have  a  statnte  (Compb  Laws  1907,  { 
3498)  which  provides: 

"miere  csn  be  bnt  one  action  for  the  recovery 
of  ajiy  debt  or  the  enforcement  of  any  right 
secured  by  mortgaio  upon  real  estate  or  person- 
al property,  which  action  must  be  in  accord- 
ance with  the  provisions  of  this  chapter." 

[1]  It  1b  contended,  therefore,  that.  Inas- 
much as  the  confessloQ  of  Judgment  was 
made  wltbln  four  months  of  the  time  that  the 
petltiw  in  bankruptcy  was  filed,  ui>on  which 
Engberg  was  adjudged  a  bankrupt,  Jones 
not  only  did  not  gain  anything  from  the  con- 
fession, but  lost  his  rights  under  the  chattel 
mortgage  by  selling  the  property  as  appears 
In  the  foregoing  statement  California  has 
a  statute  from  which  ours  was  taken,  and  It 
has  been  held  1^  the  Supreme  Court  of 
California  in  the  following  cases  that  only 
one  action  Is  permitted  upon  any  debt  se- 
cured  by  mortgage  under  that  statute:  Mer- 
ced Bank  v.  Casaccla,  lOS  Cal.  641,  37  Pac. 
648;  Commercial  Bank  v.  Kershn^,  120  Cal. 
495,  52  Pac.  84S.  Other  California  cases  are 
referred  to  in  those  cases.  The  Territorial 
Supreme  Court  of  Utah,  In  Bac<Hi  v.  Eay- 
bould,  4  Utah,  367,  10  Pac.  481,  11  Pac.  510, 
followed  the  California  rule.  This  court  has 
also  recognized  the  doctrine  In  the  case  of 
Boucofski  T.  Jacobsen,  36  Utah,  165. 104  Pac. 
117,  26  L.  K.  A.  (N.  S.)  898.  The  record  In 
this  case,  however,  shows  beyond  dispute 
(If  we  may  call  the  c<mf6&slon  of  Judgment 
an  action,  as  appellant's  counsel  insist  It  is) 
that  the  defendant  commenced  but  one  action. 
Counsel,  however,  contend  that  the  confes- 
sion of  Judgment  was  not  the  actiwi  con- 
templated by  section  3498,  supra.  No  claim 
of  frand  or  want  of  good  faith  Is  made.  If 
we  treat  the  confession  of  Judgment  as  an 
action,  as  counsel  do,  what  was  the  nature  of 
the  action?  True,  the  cimfesslon  of  Judg- 
ment does  not  contain  all  tliat  Is  usually 
found  in  a  complaint  and  Judgmoit  to  fore- 
dose  a  mortgage.  Yet,  In  view  that  the  chat- 
tel mortgage  and  the  note  secured  thereby, 
tocether  with  other  facts  were  fully  set  forth, 
It  was  made  fdear  that  all  that  was  sou^t 
to  ba  aooHivllshed  by  the  action  was  to  ob- 
tain legal  authority  to  sell  the  mortgaged 
proporty  for  the  sole  purjKwe  of  satisfying 
Uift  debt  evidenced  by  the  note  to  secure 
which  the  chattel  mortgage  was  executed. 
It  would  seem,  therefore,  that  about  all  that 
coDld  have  been  acc(HnpUshed  by  any  action 
was  actually  accomplished  by  the  confession 
ot  Judgment  In  this  connection  It  must  be 
remembered  that  our  Constitaticm  (artkde  8, 
I  19)  provides: 

"There  shall  be  bat  cme  form  of  dvll  action, 
and  law  and  equity  may  be  administered  in  the 
same  action." 


While  it  Is  quite  true  that  legal  relief 
must  always  be  distinguished  from  purely 
equitable  relief,  yet  no  particular  form  of 
action  or  proceeding  Is  ^ther  necessary  or 
required  In  order  to  obtain  relief  from  the 
courts  of  this  state  In  case  they  have  juris- 
dlctlMi  of  the  subject-matter.  What  we 
mean  Is,  that  it  is  the  substance  and  not  the 
form  of  things  that  controls.  While,  there- 
fore, the  proceedings  relating  to  the  confes- 
sion of  Judgment  did  not  conform  to  the  or* 
dinary  actlcm  In  equity  to  foreclose  a  mort- 
gage, yet.  In  what  way  does  the  fact  that 
they  did  not  so  conform  effect  appellant's 
rights  In  the  premises?  It  la  conceded  that 
the  di^mdant  had  a  valid  chattel  mortgage 
which  was  a  first  lien  oo  the  personal  prop- 
erty in  question.  It  cannot  be  disputed  that 
the  defeodant  Jones,  under  our  statute 
(Oomp.  Laws  1907,  |  1S2),  had  a  right  either 
to  foreclose  his  mortgage  by  an  action  in 
equity  or  to  advertise  and  sell  the  mortgaged 
property  at  puUlc  auction  as  provided  by 
our  statute  in  all  cases  where,  as  in  the  case 
at  bar,  power  to  sell  is  given  In  the  mort- 
gage. If  the  mortgage  thus  had  been  regu- 
larly forediosed  in  equity  the  property  would 
have  been  sold  either  npoa  an  order  of  sale 
made  by  tite  court  or  as  upon  execution,  and 
in  ^ther  event  it  would  have  been  sold  pre- 
cisely in  the  manner  It  was  sold  under  the 
0(»ifessioa  ot  judgment  Wtaerdn  is  the  ap- 
pellant banned,  ther^re,  because  the  de- 
fendant  did  not  commence  and  prosecute  a 
more  formal  action  and  obt^  the  same  re- 
sult or  rriief  in  a  more  formal  manner?  No 
doubt  the  mortgagor  could  have  prevented 
the  morteagee  from  proceeding  In  the  man- 
ner he  old,  but  In  this  case  the  mortgagor 
consented  to  the  very  method  porsned  by  the 
mortgagee  The  mortgagor  and  the  mortga- 
gee could  agree  iq;>on  the  manner  at  sale, 
and,  if  the  property  was  sold  pursuant  to  the 
agreement  at  a  fblr  price,  no  one,  not  even 
one  who  dalmed  a  mlbseqnent  lien  upon  the 
property,  could  l^ally  object  Jones  on 
Chattel  Mortgagee  (5th  Sd.)  H  466-709. 

[2]  Nor  has  the  plaintiff  any  ri^it  to  com- 
plain nnleflB  the  provlslona  ot  the  Bankrupt- 
cy Act,  under  whldi  it  cdalms,  have  in  snne 
way  been  vlcdated  by  the  mortgagw  and 
mortgagee.  The  question,  therefore,  recurs, 
In  what  way  has  either  Jones  or  Bn^rg 
violated  any  of  the  provialons  ot  section 
8498,  supra,  or  of  the  federal  Bankruptcy 
Act?  True,  the  confesslm  ct  Judgment  may 
have  been  very  Informal,  as  well  as  grossly 
irregular,  when  viewed  as  a  foredosure  pro- 
ceeding; bnt  In  view  that  the  only  one  who 
had  a  rif^t  to  complain  consented  to  tiie  pro- 
ceeding in  that  tbrm,  and  also  consented  to 
the  sale  of  the  mortgaged  pn^ierty  in  the 
manner  it  was  soM,  we  cannot  seft  how  the 
appellant  can  complain.  Moreover,  sectlwi 
3^,  as  pointed  out  by  the  Supreme  Court 
of  Galifinmia,  was  adc^ted  for  the  protection 
of  the  mortgagor.  It  may  also  have  be^ 
in  a  meaanua  at  least,  for  the  protectl<m  ot 
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tbose  who  have,  or  dalm,  some  spedflc  Hen 
upon  the  mortgaged  property;  bat  the  stat- 
ute certainly  was  not  intended  to  give  those 
who  neither  have  nor  claim  to  hare  any 
spedflc  rights  In  or  to  the  property  the  ri^t 
to  <rt>]ect  In  the  case  of  Merced  Bank  v. 
Casaccia,  supra,  the  Supreme  Court  of  Cali- 
fornia, in  referring  to  the  purposes  of  the 
statute,  says: 

''The  obvious  purpose  of  section  726 
*  *  *  is  to  compel  one  who  has  taken  a 
special  lien  to  secure  his  debt  to  exhaust  his 
security  before  havinf  recourse  to  the  general 
assets  of  the  debtor." 

In  a  subsequrat  case  (Commercial  Bank  t. 
KershnCT.  120  Cal.  495,  52  Pac.  848),  in  an- 
swering an  argument  of  counsel,  the  court 
said: 

"Tie  simple  answw  is  found  In  the  statute 
and  in  its  reason  and  policy,  which  are  to  pre- 
vent mnltipUci^  of  suUa  and  the  attendant  an- 
noyance and  additi<mar  cost  to  the  debtor." 

Now,  In  what  way  have  the  policy  and 
purpose  of  section  3^98,  as  explained  by  the 
California  Supreme  Court,  been  transgressed 
in  this  case?  In  view  that  there  were  no 
other  liens  on  the  property  in  question,  why 
should  not  Mr,  Jones,  the  mortgage^  and 
Mr.  Bhigberg,  the  mortgagor,  agree  on  some 
method  oC  sale  whereby  all  unnecessary  costs 
and  expenses  should  be  eliminated?  That  1b 
Jnst  what  was  done  by  the  CMifesalon  of 
judgment  and  the  sale  of  tha  mortgaged 
property. 

[S]  Counsel  for  appellant,  however,  Insist 
tbal^  In  selling  the  mortgaged  pn^erty  un- 
der execution,  the  defendant  waived  his 
rights  under  the  mortgage,  and,  in  view  that 
the  confession  of  judgment  was  made  less 
than  four  months  l^fore  the  filing  of  the  pe- 
tition in  bankruptcy,  the  confession  consti- 
tuted a  preference  which  is  prohibited  by 
the  Bankruptcy  Act  In  support  of  the  con- 
tenti(Hi  that  the  defendant  Jones  waived  his 
rights  under  the  mortgage,  counsel,  among 
other  cases,  dte  Evans  v.  Warren,  122  Mass. 
308,  Dii  V.  Smith,  9  Okl.  124,  60  Pac.  303, 
50  L.  R.  A.  714,  Whitney  v.  Farrar,  51  Me. 
418,  and  Dydunan  v.  Sevatetm,  39  Minn. 
132,  39  N.  W.  73.  Evans  v.  Warren,  supra. 
Is,  perhaps,  the  leading  case  upon  the  suh- 
Ject  At  all  events  that  case  is  referred  to 
not  only  by  the  courts  which  support  the 
Massachusetts  doctrine,  but  also  by  thoae 
who  refuse  to  follow  the  same.  The  decision 
in  the  Massachusetts  case  is  squarely  based 
upon  the  doctrine  that  at  common  law  the 
title  to  the  chattels  passed  to  the  mortgagee 
witl^  the  right  of  the  mortgagor  to  redeem. 
In  view  of  that  fact  It  is  held  there  was  no 
Interest  in  the  property  remaining  in  the 
mortgagor  upon  which  to  levy  an  execution, 
and  hence  the  mortgagee,  In  levying  the  exe- 
cution, was  necessarily  required  to  recognize 
the  title  of  the  property  as  being  In  the 
mortgagor,  and  hence  the  mortgagw  necessa- 


rily waived  his  rl^ts  under  the  mortgage. 
As  is  well  said  by  the  Supreme  Court  of 
Indiana  In  the  ease  of  Byram  v.  Stout,  127 
Ind.  195,  26  N.  B.  687,  in  referring  to  the 
authorities  whldi  follow  the  Massachusetts 
rule,  "These  authorities,  however,  deprad 
upon  a  mere  technicality,  and  not  upon  any 
principle  of  equity.**  Moreover,  our  statute 
(Comp.  Laws  1907,  I  157)  expressly  provides 
that  both  attacbm^ta  and  executions  may 
be  levied  tm  property  covered  by  chattel 
mortgages,  subject,  however,  to  the  lien  of 
the  mortgagee.  Under  our  statute  all  that 
the  mortgagee  acquires  Is  a  lien.  Where 
statutes  like  ours  are  in  force  courts  have 
uniformly  refused  to  follow  the  doctrine 
laid  down  by  the  Masaachusetta  court  In 
Bvans  v.  Warren,  supra,  and  It  Is  univer- 
sally held  that  the  mortgagee  does  not  waive 
his  rights  under  the  mortgage  by  dther  at* 
taching  or  levying  an  execution  on  the  mort- 
gaged property.  The  following  well-consider- 
ed cases  will  be  found  directly  in  pctot:  By- 
ram  V.  Stont,  supra ;  First  National  Bank 
V.  Johnson,  68  Neb.  041,  94  N.  W.  837,  4  Ann. 
Ca&  486;  Thurber  Jewett,  ft  Midi.  295; 
Cottlngham  r.  ^ringer,  88  ni.  90 ;  Barchard 
T.  Kobn,  157  111.  679,  41  N.  B.  902,  20  L.  R. 
A.  803 ;  Howard  &  Co.  v.  Parks,  1  Tex.  Clr. 
App.  60S,  21  S.  W.  269.  In  the  case  of  First 
National  Bank  v.  Johnson,  supra,  the  mort- 
gagee  caused  an  attadiraent  to  be  levied  on 
the  mortgaged  property,  and  the  trustee  in 
bankruptcy  then  brought  an  action  to  recov- 
er the  mortgaged  property,  as  In  the  case  at 
bar,  claiming  that  the  rl^ts  under  the  mort- 
gage had  been  waived  by  levying  the  attadi- 
ment  The  Supreme  Court  of  Nebraska, 
however,  held  that  the  mortgage  lien  was 
not  waived,  and  that  the  mortgagee's  rights 
were  superior  to  those  of  the  trustee  in 
bankruptcy.  The  holdings  In  the  other  eas- 
es cited  are  to  the  same  effect. 

Neither  can  we  see  any  good  reason  fbr 
holding  tliat  a  valid  and  sub^tlng  lien  cre- 
ated by  mortgage  Is  waived  by  a  sale  of  the 
property  upon  execntUm;  and  e^>edally 
where,  as  here,  the  right  to  the  lien  Is  ex- 
pressly reserved  and  the  property  Is  sold  to 
satisfy  the  mortgage  lien  and  nothing  else. 
True,  the  mortgagor  might,  perhaps,  have 
objected;  but  why  could  he  not  also  waive 
his  Tight  of  objection  and  otmsent  to  the 
method  pursued?  And  so  long  as  no  oQier 
lien,  or  rights  In  the  pn9>ert7  are  prejudi- 
cially affected,  why  should  any  one  be  per- 
mitted  to  object  upon  purely  techtdcal 
grounds? 

In  our  opinion  the  judgment  dlsmlsslDg 
the  complaint  is  clearly  right,  and  should  be 
affirmed.  Such  la  the  order.  Defendant  to 
recover  costs. 

McOABTT  and  OORFHAN,  JX,  concur. 
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BOARD  OP  EDTTCATION  OP  SAM?  LAKE 
CITY  T.  WRIGHT-OSBORN  CO.  et  aL 
(JOSEPH  NELSON  SUPPLY  CO.,  Inter- 
TOur).   (Na  2930.) 

(Supreme  Court  <tf  Utah.   April  19,  1917.) 

1.  Schools  akd  Schooi<  Dibtbects  «=»8S  — 

CONBTBUCTION      CONTRA.OT6  —  ABCHITECT'B 

Cebtxficatb. 
Under  a  contract  for  the  construction  ot  a 
Kho<d  building  authorizing  the  school  board  to 
terminate  the  contract  on  certificate  of  the 
arcbitectSi  where  tvo  architecta  who  were  part- 
ners were  named,  but  one  of  them  was  a  mere 
silent  partner ,  and  the  other  did  all  of  the  work 
of  preparing  the  plana  and  ^lecificationB  and 
■uperintrading  and  overseeing  the  erection  of 
thtt  bunding,  m  certificate  oa  which  the  board 
terminated  the  cwi tract  ww  not  Losufficiait  be- 
cause It  represented  the  judgment  of  only  the 
active  architect 

[Bd.  Note.— Far  other  easee,  see  Sehw^  and 
BAmA  Districts,  Cent.  Dtf.  |  202.] 

2.  SOHOOU  AND  SCBOOL  DlSTBIOtB  «ES»85— 
OoHarSTTOTIOIf    GONTEAOra— TSSHinATIOH— 

NOTIOB— "Ahd"— "At  Onob." 
Under  a  contract  for  the  constmetion  of  a 
school  building  which  provided  that,  if  the 
coQtraeCor  should  fail  to  supidy  sufficient  labor 
or  materials,  or  in  the  perfimnance  of  any  ot  the 
sgrecments  thereifi,  each  failure  being  oertifled 
bv  the  architects,  t^M  school  board  shmild  be  at 
Uoerty  after  three  days'  written  notice  to  the 
eentraetor  to  provide  any  such  labor  or  mate- 
rials, and  deduct  the  cost  fr<Rn  moneys  dne  the 
oontractDr,  "and"  that,  if  the  architecta  ahoiold 
certUr  that  such  acCicm  be  taken,  the  board 
uonla  also  be  at  liberty  "at  once"  to  terminate 
the  MnploymeDt  of  the  contractor  and  complete 
the  work,  the  board  was  entitled,  upon  the  arciii- 
tects  cerUfying  that  the  contract  shonld  be  ter- 
minated, to  terminate  it  immediately  without 
notice,  as  "at  once"  meant  immediately  and 
withoat  delay,  while  "and"  meant  In  addition  to 
or  something  added  to  what  preceded  it. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  202. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  And ;  At  Once.] 

8.  GONTBACTS  9=9l52— COKSTBUCIIOR— MeAH- 
INO  or  LARaUAOE. 
All  the  words  used  in  a  contract  must,  if 
possible,  be  given  their  usual  and  ordinary 
meaning  and  effect;  as  it  will  not  he  assumed 
that  the  parties  did  not  intend  what  their  lan- 
guage implies. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  782,  788,  788.] 

4.  Schools  and  School  Dmaioi»  ^n8a<2)— 
Building  Gontbaots— Loabiutt  or  8ub- 

BTT. 

A  xbotA  board,  having  terminated  a  con- 
tract for  the  cmistmction  of  a  school  building 
as  authorized  by  the  contract,  advertised  for 
bids  for  the  completion  of  the  work,-  and  re- 
quired ccmtractors  to  state  in  their  bid  a  guaran- 
teed maximum  cost  Cor  completiim  of  the  work, 
and  the  percentage  for  which  they  would  per- 
fonn  the  work,  but  provided  that  payment  would 
be  based  only  on  the  actual  cost  of  labor  and 
material,  and  that  the  contractor's  percentage 
would  be  based  thereon.  Held  that,  assuming 
that  the  board  was  required  to  advertise  for  bids 
to  ccHnplete  the  work,  and  that  the  original  con- 
tractors surety  was  radtled  to  insist  on  this 
being  done,  there  was  nothing  In  the  require- 
ment that  bidders  include  a  gnaranteed  maxi- 
mum cost  preventing  competitive  bidding,  and 
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the  surety  was  liaUe  where  the  cost  of  ccMDjpIe- 
tion  exceeded  the  original  cwitract  price. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  gg  195,  196.] 

6.  Schools  and  School  Distbioto  4b»81(2)— 

BUILDINQ  CONTBACTS— GONTKACTOB'B  SOBB- 

TT- LlABILITT. 
Assoming  that  a  nrovision  in  sudi  contract 
reqolring  a  bond  whicn  should  expire  two  years 
fnnn  the  date  of  the  contract  contrcdled  the  con- 
struction of  the  bfHid,  though  not  contained 
therein,  the  surety  was  nevertheless  liable  where 
the  ctmtractor  defaulted  within  two  years, 
though  suit  was  not  brought  and  the  amount  de- 
pended by  the  obligee  in  completing  the  vtH-k 
was  not  ascertained  within  the  two  year& 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scb'wl  Districts.  Cent  Dig.  {{  196,  196.] 

6.  flOHOOLS  AND  SCHOOL  DlSTRXOTB  4=»81(2)— 
CoNTBACTOB*8  SUHBTT— BVIDENOB— ABCHI- 

tect's  Cebtiticate. 
Where  a  contract  for  the  construction  of  a 
school  building  provided  that,  if  the  board  com- 
pleted the  work  upon  the  contractor's  default 
the  expense  of  completing  the  work  should  be 
audited  and  certified  by  the  architects,  end  that 
the  decision  of  the  board  thereon  should  be  final 
and  conclusive,  the  architects'  audit  and  certifi- 
cate was  admissiUe  against  the  contractor'a 
surety  In  an  action  on  the  bond. 

^d.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent.  Dig.  S8  195,  196.] 

7.  Appeal  and  Ebbor  «=al002,  1011(1)— Re- 
view —  GoNFUcriNa  FiNDIHQS— SKPABATE 
Tkuls  oe  Issues. 

Under  a  contract  for  the  construction  of  a 
school  bnUding,  the  school  board  terminated 
the  contract  and  completed  the  work  pursoant  to 
an  architect's  cnrtUoate  stating  that  the  con- 
tractor had  defaulted  In  certain  mrticalars,  and 
among  other  matters  was  installing  boilers  not 
in  compliance  with  the  spedficaticms.  In  an  ac- 
tion a«ainst  the  surety  for  the  difference  be- 
tween  the  cost  of  the  work  and  the  contract 
price,  the  party  which  sold  the  boflers  to  the 
contractor  intervened  and  sought  judgment  <. 
against  the  surety  for  the  porcfaase  price.  The 
issues  between  plaintiff  and  the  surety  were 
tried  before  a  jury,  which  found  for  plaintiff, 
and  found  that  the  speci^cations  adopted  by 
the  architect  were  those  known  as  specifications 
No.  1,  with  which  the  boilers  did  not  comply. 
The  issue  between  the  intervener  and  the  sure- 
ty was  then  tried  without  a  jury,  and  the  court 
found  that  specifications  No.  2  were  those  adopt* 
ed,  and  that  the  boilers  complied  therewith. 
Held  that  while  these  findings  were  in  direct 
iNnflic^  as  they  were  based  on  ccmflicting  evi- 
dence, it  was  the  exclusive  province  of  the  jury 
in  one  case  and  of  the  judge  in  the  other  to  de- 
termine the  weight  of  the  evidence  end  the  crsd- 
ibilibr  of  the  witnesses,  and  the  Supreme  Coort 
could  not  interfere  witii  the  findings,,  but  must 
treat  them  as  though  tiiey  constituted  the  re- 
sult In  two  separate  and  distinet  cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^,  Gent.  Div.  H  8986-3087,  80^^^^.] 

8.  Schools  and  School  Disibiczs  «s381(2)— 
oonbtbucnon  contracts  —  contbactob*s 
Bond— LtABiLiTT. 

Under  the  bond  oi  a  otmtraotor  for  the  cen- 
structim  pf  a  school  building  conditioned  for  the 

tiayment  of  labor  and  materials,  the  surety  was 
iable  for  the  purchase  price  of  boilers  and 
other  materials  end  the  CMitractor  for  use  in  the 
construction  of  the  building  and  fully  ctnunly- 
ing  with  all  specifications,  though  the  scwwl 
board  In  completing  the  w<nrk  after  the  contrac- 
tor's default 'retQoved  the  bolters  and  part  of 
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the  other  materlBto  ukI  mbrtltated  dUleKiit 
boilers. 

HM.  Note.— For  other  cttsea,  see  Sdiods  and 
School  District!,  Cent  DigT  ft  19S,  196J 

Appeal  from  DlBtrlct  Court,  Salt  lAke 
County;  T.  D.  Lewis,  Jndge. 

Action  by  the  Board  of  Education  of  Salt 
Lake  Ci^  against  the  Wright-Osbom  Company 
and  the  Fidelity  &  Deposit  Company  of  Mary- 
land, in  which  the  Joseph  Nelson  Supply  Com- 
pany interreoed.  From  judgments  in  favor  of 
plaintiff  and  the  iDtenrowr,  the  Fidelity  ft  De- 
posit Company  appeals.  Affirmed. 

Stephens  &  Smith  and  Dey,  Hoppaagh  ft 
Fabian,  all  of  Salt  Lake  City,  and  Ony  Le  Roy 
Stevick,  of  San  Francisco,  Cal.,  for  appeUant. 
James  IngebretBcn,  of  Salt  Lake  City,  for  re- 
spondent Joaeph  Nelson  Supply  Co.  M.  E.  Wil- 
ton and  Welttya  &  Walton,  all  of  Salt  Lake  Citr. 
for  respondent  Board  trf  Education. 


FRICK,  O.  J.  The  plaintiff,  hereinafter 
deslgrnated  respondent,  commenced  this  ac- 
tion against  the  Wrlght-Osbom  Company  aa 
contractor,  hereinafter  styled  ooDtractor,  and 
against  the  Fidelity  ft  Dep<wlt  Company  of 
Maryland,  hereinafter  called  api>ellant,  In  the 
district  court  of  Salt  Lake  county,  to  recov^ 
on  an  Inderaoity  bond  made  and  d^lvered 
by  the  appellant  to  tbe  respond^t  wher^ 
the  former  agreed  to  indemnify  the  latter 
for  any  loss  or  damage  it  should  sustain  In 
case  the  contractor  failed,  neglected,  or  re- 
fused to  comply  wltii  the  proTlsions  and 
conditions  of  Its  contract  The  JoseiA  Nel- 
son Supply  Company,  hereinafter  called  in- 
terr^er,  Intervened  In  the  action  and  set  up 
a  claim  for  material  sold  and  dellTered  to 
the  contractor  which  it  alleged  It  had  de- 
livered to  the  contractor  to  l>e  used  in  the 
school  building  being  erected  by  the  r^irand- 
ent,  and  which  had  not  been  paid  for  by  the 
contractor. 

The  respondent  alleged  that  It  entered  Into 
a  contract  with  the  contractor  whereby  the 
latter  agreed  to  furnish  all  the  material  and 
labor  necessary  to  complete  a  heating  and 
ventilating  plant  or  system  In  a  high  school 
building  which  respondent  was  then  erecting 
at  Salt  Lake  City,  Utah,  that  the  CMitractor 
was  required  to  furnish  a  bond  for  the  faith- 
ful performance  of  its  contract,  and  that  it 
would  promptly  pay  for  all  labor  and  ma- 
terial. The  contract  Is  set  forth  in  foil  as 
an  exhibit  and  Is  made  a  part  of  the  com- 
plaint. The  terms  and  conditions  of  the  con- 
tract are  numerous  and  specific.  It  is  not 
necessary,  except  in  one  particular,  to  set 
forth  the  many  conditions  and  provisions 
contained  In  the  contract,  since  those  that 
are  deemed  material  will  be  speciScaUy  re- 
ferred to  in  the  course  of  the  opinion.  Since 
the  action,  however.  Is  more  particularly 
based  upon  article  13  of  the  contract,  and 
in  view  that  one  of  the  controlling  questions 
Involved  on  this  appeal  depends  upon  the 
conatructlon  of  certain  provisions  contained 
therein,  we  quote  said  artltde  in  fulL  It 
reads  a»  f<dlows: 


I  Should  the  contractor  at  any  time  refaae  or 
neiJect  to  eupidy  a  sufficiency  of  properly  akill- 

I  ed  workmen  or  of  materials  of  the  proper  qual' 
ity,  or  fail  in  any  respect  to  proeccute  the  work 
with  promptness  aba  diligence,  or  fail  in  the 
performance  of  any  of  the  agreementi  herein 
contained,  such  refasal,  neglect,  or  failure  being 
certified  1^  the  ardiitects,  the  said  second  party 
shall  be  at  liberty  after  three  days'  written  no- 
tice to  the  extractor  or  to  any  of  his  agents 
to  provide  any  such  labor  or  materials,  and 
to  aedaet  the  cost  thereof  from  any  money  then 
due  or  thereafter  to  become  due  to  the  contrac- 
tor under  this  contract;  and  such  certificatefl 
of  the  architects,  together  with  the  action  of 
the  board  thereon,  shall  be  final  and  cooclosive : 
and  if  the  architects  ^all  certify  that  such  ac- 
tlcm  be  taken,  the  said  second  party  shall  also 
be  at  liberty  at  once  to  terminate  the  emirioy- 
ment  of  the  contractor  for  the  raid  work,  and 
immediately  to  enter  upon  the  premises  and  to 
take  possession  of  all  materials  thereon,  t<^ether 
with  all  tof^s,  machinery,  apparatus^  and  con- 
veniences, and  In  case  of  auco  discontmuance  of 
the  employment  of  the  contractor,  he  shall  not 
be  entitled  to  receive  any  further  payment  under 
this  contract  until  the  said  work  shall  be  wholly 
finished,  at  which  time,  if  the  unpaid  balance  of 
the  amount  to  be  paid  under  this  contract  shall 
exceed  the  expenses  incurred  by  the  said  sec- 
ond party  in  finishing  the  work,  such  excess 
shall  be  paid  by  the  said  second  party  to  the 
contractor,  but  if  such  expense  shall  exceed  such 
unpaid  balance,  the  contracts  shall  pay  the 
difference  to  the  said  swxrikd  party.  The  ex- 
pense incurred  by  the  said  second  party,  as 
herein  provided,  either  for  furnishina  materials, 
or  for  finishing  the  work  and  any  damages  in- 
curred through  such  default,  together  with  the 
value  of  the  use  of  toc^,  machinery,  materials, 
and  conveniences  that  may  be  taken  by  the  said 
second  party,  shall  be  audited  and  certified  by 
the  ardiitects^  and  the  decision  of  the  said  sec- 
ond party  thereon  shall  be  final  and  conclusive. 
And  this  shall  be  construed  to  mean  not  only 
the  completion  of  the  beating  and  ventilatiof 
system  lor  the  buildings,  but  the  removal  ot  all 
rubbish  trota  the  same,  as  well  as  from  the 
grounda." 

The  respondent,  after  alleging  that  the 
contractor  bad  mtered  into  the  cwtract  as 
aforesaid,  also  further  alleged: 

That  the  appellant  bad  made  and  delivered  to 
the  respondent  a  certain  bond  In  which  ap- 
pellant had  agreed  to  indemnify  the  respond- 
ent in  case  said  contractor  should  fail  to 
comply  with  the  conditions  of  its  contract  in 
ccHnpleting  and  installing  said  heating  and 
ventilating  plant:  that  the  contractor  had  failed 
to  c(»aply  with  the  [H^visions  of  its  contract  in 
the  foDowing  partwulara,  namely:  That  the 
contractor  had  "attempted  to  furnish  material 
of  a  poor  and  inferior  and  improper  quality, 
*  •  *  and  not  of  the  quality  required  oj  the 
specifications  and  contract,  and  furnished  and 
delivered  at  said  building  and  attempted  to  pot 
in  place  therein  inferior  and  impnqjer  bwers 
not  in  accordance  with  the  contract  and  insaffi- 
aeat  for  the  purpose  for  which  they  were  used, 
and  *  *  *  wholly  neglected  to  supply  a  soffi- 
cdeacr  at  ^wperiy  skilled  workmen  and  fail- 
ed to  prosecute  the  work  with  promptness  and 
diligence;  that  on  the  17th  day  ol  Janua^, 
1913,  the  architect  mentioned  and  referred  to  in 
raid  building  contract,  'Exhibit  1,'  certilied  in 
writing  that  said  contractor  had  refused  and 
neglected  to  supply  a  saSiciency  of  pr<^rl> 
skilled  workmen,  and  had  refused  and  neglected 
to  supply  a  sufficiency  of  material  of  the  propn* 
quality,  and  had  failed  to  prosecute  the  w^k 
with  promptness  and  diligence,  and  had  failed 
generally  in  the  performance  of  the  agreemeDts 
on  said  contractor's  part  to  be  performed,  aod 
further  certified  in  writing  to  the  plaintiff  that 
U  was  necessary  for  tli*  plaintiff  to  tcimiuts 
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the  anpIoTmeat  tjl  tbe  nald  Wright-Ori>om 
Company  in  respect  of  and  ariaing  frran  said 
contract,  and  that  snch  action  of  termination  of 
said  employment  should  be  taken  by  the  plain- 
tiff, and  thereupon,  and  on  the  same  day,  the 
■said  plaintiff  did,  by  reeoldtion,  at  once  tennl- 
nate  the  said  employment,  and  thereupon  noti- 
fied each  of  the  defendants  of  said  action;'*  that 
the  CMitractor  furnished  material  of  Inferior 
qnalit?  for  hangers  for  the  air  duets  and  that 
said  bangers  were  lmpr<q;>erl^  placed ;  that  the 
contractor  failed  "to  do  skilled  workmanship 
in  making  the  joints"  in  certain  pipes  and  fail- 
ed to  "properly  tcbid  said  piper*;  that  said 
oontractor  'Vli^  failed  and  lefowd  to  Moceed 
In  the  execution  and  performance  of  its  aaid 
contract,  bo  that  agreeably  to  the  prorinons  of 
•aid  coatnct  the  further  employment  of  the 
■aid  *  •  *  [ocmtractor]  wa«  Iqr  ^alntUf  tar- 
minated." 

Reerpondent  then  alleged  that  It  had  com- 
pleted the  work  the  contractor  bad  agreed 
to  do,  spedflcally  stating  the  cost  thereof, 
and  demanded  Judgment  for  the  amotint  it 
bad  expended  in  excess  of  the  contract  price. 
A  copy  of  the  indemnity  bond  made  and  de- 
livered by  the  appellant  was  also  attached 
to  and  made  a  part  of  the  complaint.  The 
Q>eclal  provisions  of  the  bond  that  are  ma- 
terial to  this  controversy  will  be  referred  to 
in  the  course  of  the  opinion.  In  view  th&t 
the  snffldency  of  the  architect's  certificate  la 
assailed,  we  ai^tend  the  same  in  fall.  It 
reads  as  follows: 

"We  have  made  an  exhaustive  investigation 
ot  the  facts  and  circumstances  rdative  to  the 
pMfwmanoe  of  the  contract  existing  between 
nnir  board  and  the  Wrigbt-Osborn  Company, 
dated  July  1,  A.  D.  1912,  and  with  great  par- 
ticularity have  examined  mto  the  facts  relative 
to  the  performance  by  that  company  of  said 
contract,  and  we  desire  to  retort  and  certify  as 
follows: 

"Tliat  said  company  acting  as  said  extractor, 
haa  failed  and  n^lected  to  perform  said  ooa- 
traet  in  many  particulars,  some  of  whidi  fail- 
ures and  n«Iects  we  will  particularly  refer  to. 

"In  the  first  place,  the  said  contractor  has 
brought  upon  the  ground  and  delivered  at  the 
boilding  certain  galvooized  iron  for  the  air 
ducts  to  be  constructed  by  said  contractor  In  the 
building,  which  galvanised  iron  is  of  poor  qual- 
ity and  not  of  the  ouality  required  by  the  sped- 
fications  furnished  by  us  to  the  contractor,  and 
we  have  refused  to  accept  said  iron. 

"In  the  second  place,  the  etrntractor  has  deliv- 
ered at  the  building  and  is  now  engaged  in  put- 
ting in  place  three  Kewanee  boilers.  The  boil- 
ers tend»ed  by  the  said  contractor  are  not  such 
as  are  called  tor  by  the  spedficatiooa,  and  said 
boilers  are  insutBcient  for  the  purposes  sought 
to  b«  accompllahed  by  them.  After  a  thcmugh 
investigation,  we  are  satisfied  that  these  boilers 
tendered  by  said  contractor  will  not  sustain  a 
pressure  to  exceed  110  pcmnds,  snd  that  you 
will  be  unable  to  insure  said  boilers  for  a  great- 
er pressure  than  110  pounds  and  the  boilers  re- 
qoired  by  the  i^teeifieatims  call  for  a  pressure 
of  125  pounds.  And  then  the  tubing  of  the  boil- 
ers is  3%  inches  in  diameter,  whereas  the  speci- 
fications caU  for  tubing  4  mcbes  in  diameter. 
And  we  are  reliably  informed  that  the  boilers 
totdered  by  the  oinitractor  are  of  less  value  than 
the  boilers  called  for  by  the  specifications. 

"Furthermore,  the  contractor  has  neglected 
to  Bupiriy  a  sumdencpr  of  properly  skilled  work- 
men, and  from  the  ntoabtm  that  now  exists  it 
aiweara  tlMt  said  otmtractor  will  be  unable 
during  the  continuance  of  this  contract  to  sup- 
ply a  sufficiency  of  properly  skilled  workmen, 
scd  the  said  contractor  has  failed  and  is  still 
failing  to  preseeuto  the  work  with  premptwas 
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and  diligence,  and  that  the  contractor  indleatea 
a  disposition  in  the  handling  of  this  work  that 
convinces  us  that  said  contractor  will  be  unable 
to  carry  on  the  work  with  that  degree  of  ex- 
pedition contemplated  by  the  contract;  in  fact, 
the  contractor  mdicates  so  little  capacity  that 
it  is  difficult  under  all  the  existing  conditions 
to  prophesy  a  date  when  said  contractor  will 
complete  the  contract  In  accord  with  the  plans 
and  ^>edficati(ms. 

"On  account  of  certain  laf>or  union  difficulties 
which  have  arisen  between  this  contractor  and 
the  labor  unions  of  this  dty,  it  seems  that  the 
ratire  w<h^  in  the  building,  not  only  that  con- 
templated by  the  contract  with  the  Wright-Os- 
bom  Company,  but  that  required  from  other 
oontractora. working  upon  said  building,  will  be 
so  delayed  and  hampered  that  we  are  quite  dis- 
couraged and  cannot  come  to  any  other  conclu- 
don  tban  to  say  that  if  the  hifh  aduxd  building 
is  to  be  erected  within  the  tmie  contemplated 
by  your  hcnorable  board  and  by  the  contracti 
which  your  board  has  entered  into,  and  in  ac- 
cord with  the  plana  and  vptxi&ca.tSxmB,  no  otiier 
course  of  action  can  be  followed  tban  for  your 
htmwable  board  to  terminate  the  employment  of 
the  said  coatractor,  which  employment  arises 
by  virtue  of  that  certain  contract  existing  be- 
tween your  hoaxA  and  the  Wri^it-Oii)oni  Com- 
pany. 

"The  above  stotement  while  not  intended  to  be 
exclusive,  cfmtalns  the  Important  reasooa  for 
the  cwtificate  and  recommendation  which  fcd- 
lows,  and  wa  believe  your  honorable  board  will 
deem  it  auffldent  to  justify  said  ewUflcato  and 
recommendatiia. 

"We  theref(««  certify  that  it  is  neoessary  for 
your  honorable  board  to  terminate  the  employ* 
ment  of  the  s^  Wrigbt-Osbom  Company, 
which  employment  arises  by  reason  ot  that  cer- 
tain contract  existing  between  your  board  and 
the  said  Wright-Osbom  CiHnpany,  said  contract 
bearing  date  July  1,  A.  D.  1912.  and  we  certify 
that  said  action  ahall  be  taken  1^  you,  and  we 
recMumend  that  said  employment  of  said  Wright^ 
Osbom  Gtmpany  existing  by  reascm  of  said  oon- 
tract  ahall  immediately  Be  tnrniaated." 

The  oontractor  did  not  anawer  the  com- 
plaint nor  aitpear  in  the  action.  The  appel- 
lant filed  Its  answer,  In  which,  after  mak- 
ing specific  admlssloiu  and  denials,  It  set  np 
various  defenses,  all  of  which  are  snfiSdently 
reflected  In  the  points  its  counsel  have  raised 
and  whldi  are  hereinaftw  dtscnssed. 

The  case  was  tried  to  a  Jury,  which  return- 
ed a  verdict  In  favor  of  the  respondent, 
from  whidi  this  appeal  Is  prosecuted. 

Counsel  fbr  ^pellant  In  their  brief  have 
grouped  all  of  tbetr  assignmBnts  of  error  un- 
der the  following  heads:  (1)  and  (2)  Tb&t  the 
certificate  of  the  architect  on  which  the  em- 
ployment of  the  contractor  was  terminated  Is 
void;  (3)  that  the  employment  of  the  con- 
tractor was  t»mtnated  without  notice,  and  Is 
therefore  vMd;  (4)  that  the  ai^;)ellant  is  not 
liable  in  this  action  because  the  respondent 
was  not  legally  daxoaged;  (5)  that  no  re- 
covery can  be  had  on  the  Indemnity  bond  be- 
cause It  ceased  to  he  in  force  before  the  cause 
of  action  arose ;  (6)  that  the  resptnident  was 
its^  In  d^ult,  and  hence  oould  not  legally 
enforce  a  forfeiture  against,  and  therefore 
tennlnate,  the  employment  of  the  contractor; 
(7)  that  the  court  erred  in  restricting  the 
cross-examination  of  the  architect;  (8)  that 
the  court  erred  In  permitting  respondent  to 
amend  Its  complaint  lo  curtain  particuiais; 
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and  ifiH  tb&t  the  ooart  erred  In  wlQidrawliur 
oertaiD  lasoes  from  the  Jury. 

Counsel  state  their  first  objection  to  tbe 
arohltect's  cwUflcate  in  the  fcdlowlng  words: 

"This  suit  la  broasht  under  the  contract;  and 
plaintiif  must  therefore  show  the  performance 
of  conditions  on  its  part,  ooe  of  which  is  the 
Issuance  of  a  valid  architects*  certificate  author- 
izing terminaUcHi.  The  certificate  hrre  is  void 
because  baaed  npon  a  flndinK  of  fact  not  sub- 
mitted to  the  architect  and  which  ha  had  Ao 
authcffitjr  to  decide." 

We  have  read  the  evidenoe  and  tbe  diarge 
of  the  court  with  care.  We  cannot  percel-m 
In  wfiat  respect  the  ardUtect  fbfled  to  oom- 
with  tbe  prbvlaiona  of  tbe  contract  In 
maldn^  the  oertlficat©.  True,  ooansel  argue 
that  the  ardiltect  did  not  act  upon  bli  own 
Judgment,  and,  farther,  tliat  be  did  not  act  In 
good  faith  in  making  the  oerUflcate.  The 
ooort  sntMnUted  those  Questions  to  tbe  Jnry, 
and  in  doing  so  adopted  some  ot  the  reqne^a 
offered  by  ai^llant's  connsd.  The  ctxtten- 
tlon  that  the  andiltect  baaed  bis  Judgment  on 
matters  outside  of  the  contract  was  also  ful- 
ly coTOTed  bj  the  court's  dianfa  to  the  Jury. 
The  court  (^rged  the  jury  that,  if  they 
fiboold  find  that  tbe  architect's  certificate 
was  based  on  tacts,  or  on  alleged  defaults 
outside  of  the  contract,  their  finding  must 
be  In  favor  of  the  appellant  Hie  jury 
found  against  aM>ellant'B  onitentlon  on  that 
Issne,  and  there  oortainly  is  soffldent  ert- 
denoe  to  sustain  such  a  finding. 

The  same  is  true  with  respect  to  tbo  coa- 
teMon  that  the  architect  did  not  act  In  good 
faith  in  nutkliv  the  certificate.  That  Issoe 
was  also  ftiUy  oovered  by  the  ooart's  charge, 
and  the  jury  also  found  against  that  contai' 
tloo. 

Tbe  flrat  ixAat  raised  by  counsel  must 
therefore  fail. 

[1]  We  fail  to  percelTe  any  merit  to  coun- 
stiL'a  second  point.  The  objection  to  the 
certificate  to  that  It  reflects  the  Judgment 
of  only  one  cS  the  named  architects,  and  is, 
for  that  reastm  YtAA.  No  doubt,  under  cer- 
tain circumstances  the  objection  might  not 
only  be  of  force,  but  It  might  be  fatal  to  the 
certificate.  Tbe  undisputed  evidence  is  to 
the  effect,  however,  that  In  preparing  all  of 
the  plans  and  spe<^catlons  Vipon  which  the 
blgh  school  building  was  constructed,  includ- 
ing the  contract  in  question,  James  L.  Cbese- 
bro  acted  alone,  that  Eldredge  was  a  mere 
nominal  partner,  that  is,  a  silent  partner,  so 
to  speak,  and  at  no  time  took  any  part  in 
any  of  the  matters  pertaining  to  tlie  making 
of  the  plans  and  specifications  tor  the  high 
school  building  or  In  superintending  or  over- 
se^g  tbe  erection  thereof,  and  that  Oheeebro 
acted  alone  in  that  r^ard.  Indeed,  it  was 
shown  that  Elaredge  did  not  know  any- 
thing whatever  respecting  the  matters  pertain- 
ing to  the  execution  of  the  contract  in  ques- 
tion. Counsel's  contention,  therefore,  that 
the  contractor  was  entitled  to  the  Judgment  of 
both  architects  named  in  passing  upon  whcrttk- 
er  the  provisions  of  the  contract  were  being 
disregarded  or  not,  imder  the  facts  and  c4r- 


cnmatanoes.  is  ot  little,  if  any,  Importance^ 
No  doubt  if  the  two  architects  bad  acted  In 
the  matter,  then,  both  upon  principle  and 
under  the  authorities,  the  contractor  would 
Imve  been  ^titled  to  the  Judgm^t  of  both.' 
The  architects,  in  ooe  sense,  would  then  have 
besa.  arbitrators,  and  elQiftr  party  would  have 
been  entitled  to  th^  combined  judgment.  Id 
this  case,  however,  abky  one  atfted;  and  white 
the  business  was  dime  in  the  name  of  Eld^ 
redge  ft  Chesebro,  y«t  IHdredge  was  a  nrne 
silent  partner,  and  Chessbro  did  all  that  was 
dene  in  the  matter  iwedsely  as  tbon^  Fad- 
redge  was  not  nominally  connected  with  the 
bttsittflss.  In  view  that  Eldredge  knew  noth- 
ing about  the  matters,  bis  Judgment  eovld 
have  bea  of  no  aid  to  any  one,  and  in  view 
that  Oheselwo  acted  alone,  and  was,  aa  the 
record  dlsdosee,  by  all  regarded  as  tiie  ai^ 
architect  on  the  building,  his  act  must  be 
deemed  as  the  act  of  the  architects  named  in 
tbe  contract.  Any  other  view  would  merely 
enforce  the  letter  and  entirely  ignore  the  ea> 
senoe  ot  the  prorlaUms  of  the  ctntract  cotw* 
Ing  tbe  powers  and  duties  ot  the  architactSL 
la  making  this  conteotlon  counsel  seem 
somewhat  inconsistent  They  strenuously  In- 
sist that  the  architect  In  making  ttie  certlfl- 
cate  must  act  only  upon  personal  obaervatifMi 
and  knowledge.  If  that  contenthm  be  soond, 
bow  can  they  consistently  contoid  that  Eld- 
redge, who  bad  aibsolutely  no  knowledge  re* 
flvectlng  the  matters  contained  In  the  certifi- 
cate, should  participate  tb»ein?  For  blm  to 
have  done  so  wonld  have  been  tiie  same  as 
though  a  stranger  had  been  called  in  to  act 
mat  certainly  is  not  what  Is  contemplated  bj 
the  provisUms  ot  the  contract 
nils  objection  must  therefore  likewise  faiL 
[2]  The  third  point  raised  by  connsel,  In  our 
Judgment,  preaents  the  seiioos  question  on 
this  appnl.  By  refSnlng  to  article  IS  of 
the  contract  whldi  we  have  set  forth  In  foil, 
it  will  be  se«i  that  if  the  oootractM  shall 
fall,  refuse,  or  neglect  to  do  the  things  there- 
in enumerated  and  sudi  failure,  refusal,  m 
neglect— 

"being  certified  by  the  architects,  the  said  sec- 
ond party  [respondttitl  shall  be  at  liberty,  after 
three  days'  written  notice  to  the  contractor, 
*  *  *  to  provide  any  audi  labor  or  materiali^ 
and  to  deduct  the  cost  thereof  from  any  money 
thai  due  or  thereafter  to  become  due  to  the  con- 
tractor UBder  this  contract;  and  such  cer- 
tificate of  the  arctiitects,  together  with  the  ac- 
tion oi  tbfl  board  thereon,  shall  be  final  and 
conclusive;  •nd  if  the  arckitect»  tAaU  oertiff 
that  tueh  action  he  tatc^n,  the  toid  Mcond  par- 
ty ohaU  oiao  he  at  Uherty  at  onoe  to  terminal 
the  ernployment  of  the  contraoior,  *  •  •  ond 
immediotei]/  enter  upon  the  premises,"  etc 
(italics  ours.) 

Appellant's  oounael  vlgoroosly  insist  that  la 
view  that  in  this  case  tbe  employment  was 
terminated  upon  tbe  certificate  of  the  arcbi- 
tect  without  glvios  three  days'  notice  to  the 
oontractor,  therefore  tbe  twminatlon  was  void 
■  and  of  no  effect  In  support  of  the  conteu- 
tion  counsel,  among  other  cases,  dte  McClel- 
lan  V.  MoLeowre  (Xex.  Glv.  App.)  70  6.  W. 
S24i  OeoDge  A.  F«ller«  OOb  t.  D«y)e  (U  0> 
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87  Fed.  687;  American,  eta,  Ga  t.  BaUor, 
166  CU.  497. 188  Pac.  280,  Ann.  Oaa.  18160, 
44;  and  CanaeU  t.  Hlgstna,  170  OaL  641, 150 
Fac  769w  It  la  not  bbossmxt  to  refMr  to  tiie 
otim  oases  dted  oonna^  vjnm  tbat-pohit, 
slnoe  tbey  really  hare  so  applieatlon.  In- 
deed, all  ot  the  foracolnc  oaseo,  exoept  tba  one 
from  Teenst  wen  dWoaed  oif  on  other 
tnmnds.  While  tt  la  true  that  in  aU.  of  the 
eaaee  cited  tibe  anestiona  arose  oat  of  con- 
tracts containing  provislODa  rimllar  to  the  one 
In  question  bor^  and  while  In  Oie  coarse  ct 
the  opinions  the  proTlalons  In  the  contracts 
^Tiding  tor  notice  and  the  terminatloa  of 
the  emvlosmefit  tO.  the  contractor  are  cither 
dlscoased  or  referred  to,  jet  the  prorlslonB  of 
the  oodtracta  In  qoestton  In  those  caaes  were 
not  onlj  different  from  the  prorbdona  of  the 
contract  in  Qoestlon  here,  bat  the  dedsUnu 
ware  baaed  on  other  grounds.  In  the  Texas 
ease,  however,  the  coart  dlredtly  passed  npon 
the  provision  witii  regud  to  the  tenuinatlim 
of  the  employment,  and  held  that  the  employ- 
ment ct  the  ccHltractor  conld  not  legally  be 
terminated  without  giving  the  three  days' 
notice  provided  for  In  the  contract.  The  pro- 
visions  of  the  contract  respecting  the  giving 
of  notice  i>a88ed  oa  by  the  Texas  court,  In 
our  Judgment,  was,  however,  materially  dlf- 
fearent  from  the  provisions  niwn  that  subject 
tn  the  contract  In  question  here.  In  the  Tex- 
as ccmtract  It  was  provided  that  tn  case  the 
contractor  shall  fall,  refuse,  or  neglect  to 
provide  the  labor  or  material,  etc. — 

"such  refuBsl,  neglect,  or  failure  belQg  certified 
by  the  architect  tbe  owner  shall  be  at  liberty, 
afttr  three  days*  notioe  to  the  contractor,  to 
provide  any  of  nidi  labor  or  materials  and  to 
oeduct  tbe  cost  thereof  from  any  money  then 
doe  or  thereafter  to  become  due  to  the  contrac- 
tor under  thda  contract;  and  if  the  arehUeet 
ck«n  certify  ikat  auoh  r^usal,  nealect  or  /oil- 
w«  is  tuffictcnt  ground  for  auch  action  the  oicn- 
«r  sViII  also  he  at  libertj/  to  terminate  the  em- 
ployment of  the  eoniraetor,**  et6  (Italics  oura.) 

Notirtthstandlng  that  the  foregoing  lan- 
guage, to  onr  minds,  la  mndi  more  tevorable 
to  coansel's  o(nit«itlon,  the  Texas  Otrart  of 
Civil  Appeals  expressed  some  doubt  vrith  re- 
gard to  whether  the  three  6a.ytf  notioe  Is  re- 
qolred  w  not  In  case  the  contract  Is  tennlnat- 
ad  npon  broader  groande.  The  provision  In 
tta  omtract  here  which  gave  Hhe  respondent 
tike  right  to  terminate  tbe  employment  reads 
qnlte  differently  from  the  provision  in  the 
O^exas  case.  After  providing  that  after  giving 
three  days*  notice  to  the  eontmetor  respecting 
Qie  lattn's  failure  to  eooq>ly  with  tbe  pro- 
vlshMu  of  the  cMftract  lh«re  oanmarated  the 
«wner  may  supply  the  defects  and  noover  all 
costs  thereof  from  the  cootraotor,  the  contract 
further  provides: 

"And  if  the  architects  shall  certify  that  such 
action  be  takm,  tibe  said  second  i^arty  shall  al- 
•o  be  at  liberty  at  once  to  termmats  the  «n- 
^oymeat  of  tbe  contractor,"  etc. 

[t]  It  la  a  cardinal  rule  of  ocmstructlon 
that  all  the  words  uaed  by  the  parties  must, 
if  possible,  be  given  their  usual  and  onUnary 
meaolng  and  effect.  It  will  not  be  assumed 
■that  the  parties  to..th*  .contrfict  did,  not.ip- 


tend  what  their  language  lm]^Ies»  Again,  tt 
it  be  true  that  It  was  the  Intmntloa  of  the 
parties  that  three  days'  notice  be  required  be- 
fore the  employment  under  the  cwtract  In 
question  can  be  terminated  under  all  drcum- 
Btances,  then  It  la  eaually  true  that  the  par- 
ties did  not  use  apt  wtxds  to  express  that  In- 
tention or  to  conv^  their  meaning.  While  it 
la  tme  that  tbe  owner  Is  lequlzed  to  give 
throe  days'  notice  before  he  can  supply  tbe 
detects  In  the  material.  it  la,  however, 
also  true  that  If  the  architect  sball  cerdfy  that 
"anch  action  be  taken,"  tbat  Is,  U  the  archi- 
tect shall  certify  that  the  employment  be  ter- 
minated, then  the  owner  may  do  tbat  "at 
once,"  that  Is,  forthwith.  Why  say  "at 
tmoe^  if  tiiree  days'  noUce  Is  required?  In 
view  (tf  Oft  anbjecb^natter,  "at  oncer'  can  only 
mean  what  tbe  term  implies,  namdy,  imme- 
diately and  without  dday.  If  the  three 
days'  ndtice  most  precede  the  termination  of 
tbe  employment  wnder  the  droumstances, 
then  It  was  wholly  unneoesaary  to  use  the 
term  "at  once,"  since  after  tbe  three  days 
had  elapsed  the  owner,  upon  the  receipt  of 
the  arc^tect's  oerttflcate  to  that  effect,  oouM 
terminate  the  «i4>ik^Bient  irlthout  furthw  de- 
lay, and  hence  witboat  farther  notice  of  any 
kind.  Moreover,  the  word  "and"  in  the  pro- 
vidon  in  the  contract  in  question  la  also  of 
peculiar  signlflcaace.  It  la  there  used  in  the 
sense  of  "in  addition  to^"  "aomethlDg  added 
to  what  precedes  ft."  In  addition  to^  the 
right  given  tbe  owner,  &tter  giving  the  three 
days'  notice,  to  supply  the  things  enumerated 
ther^  tt  is  given  an  a>ddlti<Mial  rl^it,  namely, 
at  once  to  terminate  the  employment  of  the 
contractor  if  the  architects  shall  certify  that 
sncii  be  done.  Tbat  is  Just  what  the  partiee 
stipulated  might  ^be  dme,  and,  havli^  dcme 
so,  courts  have  no  alternative  save  to  en- 
force the  terms  of  tbe  ooatract  While  it  Is 
quite  true  tbat  an  argument  could  also  be 
presented  in  favor  of  the  contention  made  by 
counsel  for  the  appellant,  yet  In  making  that 
argument  something  must  always  be  inter- 
polated into  the  contra(n:  that  is  not  found 
ther^  either  In  express  or  by  necessary  Im- 
plication, and  under  such  a  constructlou  It  Is 
impossible  to  give  all  of  the  words  used  in 
tbe  contract  their  usual  and  ordinary  meaning 
and  effect.  Moreover,  the  certificate  of  the 
architect  In  this  case  covers  defects  which, 
it  would  se^i  no  amount  of  notice  could 
have  obviated  or  cured,  and  that  such  condi- 
tions might  arise  must  necessarily  have  been 
contemplated  by  tbe  parties,  and  that  such 
Is  the  ca«e  Is  clearly  indicated  in  the  con- 
tract Tru^  as  counsel  contend,  thore  are 
also  matters  stated  In  the  certificate  for 
wtdcb  a  termination  of  the  employment  was 
not  provided  for  in  the  contract,  but  that 
question  was  thoroughly  gone  over  at  the 
trial,  and  the  matters  In  that  regard  were 
all  properly  submitted  to  tbe  Jury,  and  were 
found  in  favor  of  respondent.  While  we  have 
afrrlved  at  the  foregoing  conclusions  with 
^st^e.heeitatton,  yet  we  are  firmly  of  the  opin- 
1;Q^  tfbwt  this  i^Jctition  cannot  prevail. 
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boflen'  to  be  farnbshed  by  the  Intetrener,  and 
thereupon  said  defendant  Wrtglit-Osborn  Com- 
pany placed  its  order  for  said  boilera  with  the 
intervener. 

"That  this  intervener  received  Uie  specifica- 
tioDB  for  said  boilers  throush  die  TTtan  state 
agent  ol  the  Kewanee  Boiler  Company,  wbo  in 
turn  made  up  said  order  from  speclficationa  re- 
latine  to  said  boilers  prepared  by  the  architect 
for  the  plaintiff  and  fumiafaed  to  the  defendant 
Wright-Osbom  Company,  and  In  Its  hands  at 
the  time  said  order  was  placed. 

"That  the  said  state  agott  for  the  Kewanee 
Boiler  Company  and  the  defendant  Wright-Os- 
bom  Company  and  the  intervener  made  up  said 
order  in  good  falUi,  believing  that  it  conformed 
exactlv  to  the  specifications  adopted  for  the 
same  oy  the  plaintiff,  and  the  intervener  filled 
said  order  in  good  faith,  and  the  said  boilers  so 
as  atoreaaid  famished  conformed  in  every  par- 
ticular with  the  order  so  placed  with  the  inters 
<raner. 

"That  all  of  the  other  material  furnished  by 
the  intervener  conformed  to  the  order  placed 
bjr  said  defendant  Wiight-Osbom  Company 
with  the  Intervener,  and  conformed  to  said  con- 
tract and  the  specifications  thereto  attached. 

"That  the  boilers  were  received  upon  the  high 
Bchocd  premisefi  during  the  month  of  October, 
191^  and  were  shortly  thereafter  placed  in  the 
permanent  posftims  designed  for  them  In  the 
boiler  nM»n,  and  prior  to  the  17th  day  of  Janu- 
ary, 1913,  were  partly  bridced  in. 

"That  said  boilers  were  thereafter,  and  subse- 
quent to  the  17th  day  of  January,  1913,  remov- 
ed from  their  positions  in  said  boiler  room  by 
the^aintiff,  and  other  boilers  were  sabstituted. 

"That  said  boilers  were  not  in  any  particulur 
detective  In  worlcmansbip,  design  or  material, 
and  were  fully  capable  of  discharging  the  func- 
ttoo  required  of  boUers  in  coanecticHi  with  the 
heatinK  and  ventilating  lysteffl  of  said  high 
sdiool  building,  and  could  have  been  insured  ap 
to  12S  pounds  pressure  by  the  Hartford  Vite 
Insurance  Company. 

"That  all  of  the  materials  sold  and  delivered 
by  the  intervwer  as  aforesaid,  CKoepling  only 
tnft  said  three  tubular  boUem,  and  not  exeeading 
10  per  cent  of  the  pipe  and  fittinn  entered 
into  and  became  a  part  of  the  finished  high 
school  structure. 

"!niat  the  atoek  and  breedibig  ware  ordered 
and  Bold  in  connectien  with  and  •«  a  part  of  aaid 
threo  bcrilers,  and  entered  into  and  became  and 
still  iB  «  part  of  aaid  finished  fai^  school  stmo- 
farOi 

"That  the  three  boilers,  wfallo  removed  from 
the  buler  nxHn,  were  not  remored  and  were  not 

ordered  removed  from  the  T»remisea,  and  were 
not  returned  by  the  plaintiff  to  the  defendant 
Wright-Osbom  Compnny,  or  to  this  intervener, 
and  all  of  the  materials  so,  as  aforesaid,  ^d 
by  the  intervener,  were,  and  still  are,  held  and 
retained  by  plaintiff  upon  the  high  school  pr^> 
ises,  and  were  all  used  in  the  prosecution  of  the 
woi^  provided  for  in  said  contract   •   •  • 

"That  by  virtue  of  an  order  made  by  this 
court  in  this  cause  the  defendant  Fidelitar  & 
Deposit  Cc«npany  of  Maryland  has  been  subro- 
gated to  all  of  the  right,  title,  and  interest  of 
the  plaintiff  in  and  to  any  and  all  of  said  ma- 
terials which  did  not  become  a  part  of  the  fin- 
ished structure,  subject  to  the  payment  of  the 
judgment  in  favor  of  plaintiff." 

The  court  also  found  that  there  was  a  bal- 
ance due  intervener  for  said  material  amount- 
ing to  $8,118.71,  for  which  sum,  with  Inter- 
est, judgment  was  entered  In  Its  favor. 

Appellant  contends  that  the  findings  are 
not  Buppoited  by  the  evidence. 

[7]  l^e  principal  controversy  arises  with 
f  espect  to  Uie  boilera  which  are  referred  to  In 
the  f(»egolug  QudingB,  and  which  are  the  same 


boilera  t3iat  wen  tn  omtrorenf  on  the  ap- 
peal against  the  respondent,  and  to  vlildi  ref- 
erence Is  made  in  tbe  oonrse  of  the  opinlfm 
<m  that  appeal.  The  erldence  dlsdoaes  that 
there  were  two  sets  of  speciflcatlonB  prepared 
affeetlnff'tfte  boUers  to  be  itted  In  tbe  heat- 
ing plant,  whldi.  tat  eouTenlence,  we  shall 
designate  as  q)eelflcatlon8  Noi  1  and  specifi- 
cations No.  2.  OSie  difference  la  the  two 
spe<4flcatlon8  is  Important  In  snne  partlcn- 
lara. 

One  of  the  qaesttons  submitted  to  tbe 
jury  In  the  respondenf  a  case  was  whether 
qtedfleations  No.  1,  or  specifications  Nol  2. 
to  which  tbe  boilers  had  to  conform,  had 
been  adopted  by  Ibe  arcblbect  The  jnrr 
fonnd  that  spedficaHons  No.  1  had  been 
adopted  by  the  architect,  and  that  the  boilers 
pnreiiased  by  the  contracts  did  not  comply 
with  those  specifications,  and  hence  the  con- 
tractor had  Called  to  comply  with  the  terms  of 
bis  contract;  In  that  he  had  fiilted  to  fnmish 
boilers  In  aco«<aanoe  with  the  speelficatloaa. 
Upon  the  other  hand«  the  Judge  who  tried  the 
Interrener's  case,  and  who  also  presided  atthe 
trial  of  lespondentfs  case,  fonnd  that  spedfl- 
cations  No.  2  were  the  <»es  that  bad  beoi 
adopted  by  the  architect,  and  tbat  the 
boilers  in  question  whldi  were  parcftosed 
by  the  contractor  from  tbe  intervener  were 
In  ail  respects  as  required  by  the  specifica- 
tions, ^nie  findings  of  the  Jury  in  re8p<md- 
oif  8  case  and  the  findings  of  the  court  In 
tbe  interrener's  case  are  OtaetoK  in  direct 
conflict  The  findings  of  the  Jnry  and  those 
of  the  court  are,  however,  based  upon  conflict- 
ing evidence.  It  was  the  exelnslTe  provlnee 
of  the  jury  to  determine  the  weUdht  of  the 
evidence  and  the  oredibili^  of  the  witnesses 
In  respmdent's  case  and  audi  was  the  ex- 
dusire  province  of  tbe  judge  in  the  Infeer- 
Toier's  case.  l%e.  vwdlct  of  the  Jnry  upon 
tbe  Issues  jwesented  in  respmdent'a  case  and 
the  findings  of  the  court  in  tbe  intervener's 
case  must,  OuxetorB  be  considered  as  entire- 
ly Independent,  and  as  OMMigh .  they  oonstl- 
tuted  the  result  In  two  separate  and  distinct 
cases.  We,  und^  our  CMistltntlon,  are  pow- 
erless to  interfwe  upon  a  question  of  fact 
In  case  there  Is  some  substantial  evidence  in 
support  of  any  fact  which  Is  In  dispute  and 
which  Is  material  to  the  controversy.  Nor, 
under  the  evidence,  are  the  verdict  of  the 
jury  and  the  findings  of  the  court  so  Incon- 
sistent that  we  can  say  as  matter  of  law 
that  both  cannot  stand.  It  may  be  conceded 
that  there  are  several  conduslons  of  law 
interspersed  among  the  findings  of  fact  which, 
perhaps,  In  some  respects,  might  be  said  to 
go  beyond  the  evidence;  but  those  conclu- 
sions can  be  given  no  effect.  The  findings 
are  ther^ore  not  vulnerable  to  tbe  objections 
made  against  them  by  counsel. 

[I]  Counsel,  however,  urge  that  app^ant  Is 
not  liable  for  the  unpaid  purchase  price  of  the 
boilers  because  they  ultimately  did  not  become 
an  integral  part  of  the  heating  plant.  Under 
the  facta  and  circumstances  of  this  cas^  and 
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In  rfew  of  tbe  proTtelons  of  ttae  bond,  coun- 
sel's argument  ehonld  not  prerall.  Under 
tbe  findings  of  fact,  all  of  wbtcb  are  support- 
ed by  sufficient  evidence,  tbe  b<dlem  were 
purchased  and  sold  In  good  faltb.  They  were 
purchased  and  delivered  pursuant  to,  and  for 
the  very  purpose  contemplated  l^,  the  con- 
tract entered  Into  between  the  respondent 
and  the  cwitractor.  They  fully  complied  with 
all  the  specifications,  and,  upon  delivery, 
ceased  to  be  the  x>ropcrty  of  the  Intervener. 
To  all  Intents  and  purposes  the  boilers  were 
purchased  and  used  In  the  prosecution  of 
the,  work,  and  hence  the  contractor  became 
liable  to  the  Intervener  for  the  unpaid  pur- 
diase  price  thereof.  If  that  be  true,  then 
why,  under  the  foregoing  facts  and  circum- 
stances, is  not  the  appellant  also  liable  on 
Ka  bond?  Tbe  Supreme  Court  of  Washington 
has  held  that  an  Indemnitor  is  liable  under 
circumstances  which,  In  principle,  do  nOt 
dllfer  from  the  circumstances  In  this  case, 
tat  the  case  of  Orane  Go.  v.  United  States, 
etc.,  Co.,  74  Wash.  91. 132  Pac.  872. 

Suppose  In  this  case  the  school  building 
and  tbe  boilers  had  been  de^royed  immedi- 
ately after  they  had  been  placed  in  the  build- 
ing, but  before  th^  became  a  part  of  tbe 
heating  plant.  Tbey  th«i  would  not,  and, 
oould  not,  have  become  an  integral  part  of 
Uie  plant,  and  yet  would  any  one  seriously 
contend  that,  ttnder  the  fticts  and  circum- 
stances before  stated,  tbe  contractor  and  bis 
Indemnitor  would  not  be  liable  to  the  inter- 
vener tor  the  unpaid  purdmse  price?  Again, 
suTOOse  that  tbe  boUers  had  beoi  purchased 
and  delivered  In  good  faith,  and  pursuant  to 
tba  contract,  and  tor  the  purpose  omtemplat- 
ed  therein,  and  that  they  In  aU  respects  bad 
oonformed  to  the  ^ledficatlons*  and  the  title 
ttiareCo  bad  passed  to  tbe  contractor,  but 
were  destroyed  before  they  actnally  became 
a  part  of  tbe  plant  Who  would  then  be 
liable?  niere  is,  there  can  be,  but  one  an- 
swer to  the  question.  It  must  be  conceded 
tbAt  the  facts  and  drcumstances  of  this  case 
in  many  respects  stamp  it  as  <»e  that  is 
unusual  and  extraordinary.  That,  standing 
alone,  however,  cannot  change  legal  prin- 
ciples. In  oar  oidnion  neither  the  contractor 
nor  the  Indemnitor  can,  upon  legal  grounds, 
Mcape  liability. 

It  is  not  necessary  to  review  or  to  refer 
to  the  many  cases  that  are  dted  by  counsel 
iu  their  briefs.  The  Questions  decided  in 
the  cases  referred  to  by  appellant's  counsel 
in  nearly  every  instance  arose  under  me- 
chanic's lien  statutes.  It  Is  general  knowl- 
edge that  those  statutes  differ  in  the  different 
states.  For  that  and  for  other  reasons  which 
appear  In  tbe  dedslons,  those  cases  can  be 
^ven  no  controlling  effect  In  this  case,  and 
hence  need  no  farther  consideration. 

It  Is  further  contended  that  the  trial  court 
erred  in  applying  the  paymeots  made  by  the 
contractor  to  the  Intervener  on  account  for 


materials  sold  and  delivered.  We  have 
already  held  that  tbe  three  boilers  were  fur- 
nished pursuant  to  the  contract  and  were  cov- 
ered by  the  Indemnity  bond.  If  that  conclu- 
sion is  sound,  and  we  think  it  is,  then,  as  a 
matter  of  course,  the  question  of  tbe  applica- 
tion of  payments  is  not  material  in  this  case  so 
far  as  that  question  affects  the  porcbase 
price  of  the  bfrflers.  What  la  true  of  the 
boilers  Is,  however,  also  true  of  the  10  per 
cent,  of  the  pipe  and  other  materials  that 
were  sold  and  delivered  by  the  intervener  to 
the  contractor,  but  which  did  not  actually  be- 
come a  part  of  the  heating  plant  All  of  the 
materials  sold  and  delivered  by  the  intervener 
were  sold  and  delivered  pursuant  to  the  con- 
tract entered  Into  by  tbe  extractor  with  the 
respondent  and  while  not  quite  all  of  the 
material  actually  became  a  part  of  tbe  heat- 
ing iflant  nevertheless  all  came  within  the 
rule  announced  by  the  Supreme  Court  oC 
Washington  in  the  case  of  Crane  Co.  v. 
United  States,  etc.,  Co.,  supra.  The  question 
of  tbe  application  of  payments  is  ther^ore 
also  not  applicable  to  those  materials.  It 
therefore  is  not  necessary  for  us  to  deter- 
mine tbe  lmi>ortant  question  respecting  the 
rule  governing  the  application  of  payments, 
as  that  question  may  arise  l>etween  a  ma- 
t^lalman  and  a  surety  upon  the  contractor's 
bond  where  the  contractor  defaults  In  paying 
for  ell  of  the  material,  but  has  made  pay- 
ments on  account  which  payments  are 
sought  to  be  applied  by  the  materialman  on 
material  not  covered  by  tite  surety  bond. 
That  question  is  left  open  natll  it  le^tlmate- 
ly  arises. 

The  judgment  In  favor  of  the  respondent 
and  the  Judgment  in  favor  of  the  Intervener 
are  therefore  affirmed,  -nith  costs  to  respond- 
ent on  the  appeal  from  the  Judgment  in  its 
favor  and  with  costs  to  the  Intervener  on 
the  ^peal  from  the  Judgment  In  Its  favor. 

McOABTZ  and  OORFlftAN,  JJ..  concur. 


SOUTH  HIGH  30H00L  DXST.  OF  SUMMIT 

COUNTY  V.  McMillan  papeq  &  sup- 
ply GO.  et  aL  (Na  3b41.) 
CSupreme  Oourt  of  Utah.   April  19,  IftlT.) 

1.  ASSIGNHSNTS  «a)>00— RiOBTS  AcqUZBED  BT 

AaSIONHENT. 
An  assignee  of  a  mere  chose  In  action  takes 
only  the  rights  the  assignor  had  therein. 

[Sd.  Nets.— For  other  cases,  see  ABsignmenta, 
Cent  Dig.  S  166.] 

jL  Sohoou  aiid  School  Dxstbicts  4=>8d(2>— 

BlOHTB  OF  LaBOBBBS  ABO  MASIIBIAUan  — 

Absig  nmentb— "Lien." 
Comp.  Laws  190T,  }  1400x,  providn  that 
any  person  who  has  done  work  or  famished  ma- 
terialB  to  any  principal  coatractot  for  the  con- 
struction or  repair  of  any  public  work  for  any 
school  district,  etc.,  may  sue  the  contractor  and 
the  Bcliool  district,  and  that  the  court  may  ren- 
der judgment  against  tbe  school  district  toe  tbe 
amount  dm  from  it-  to  tb«  ci^tractor  or  for  a 
Buffidcnt  amount  to  pay  tbe  Judgment  recov- 
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ered  axainst  tlte  contrftctor.  Hvtd  that,  while 
the  atatut*  does  not  nae  the  word  "lien"  and  does 
not  pejxuire  any  notice  or  affidavit  to  perfect  the 
lien,  it  gives  a  preferential  rifht  aKaiast  the 
contract  price  to  laborers  and  materialmen  bring- 
ing  an  action  or  interveninir  in  some  other  ac- 
tion while  such  price  remabis  in  the  hands  of 
the  school  district,  and  an  assignee  of  moneys 
dne  tye  to  become  doe  under  the  contract  take 
subject  to  such  preferential  right  (quoting  Words 
and  Phrases,  Lien). 

gSd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  §{  208-20{S.l 

3.  ScuaoLs  AND  School  Disthcts  «=386{2)— 
Bights  of  Labobekb  ahd  Matebialmen. 

To  enforce  their  preferential  right  to  moneys 
dne  a  contractor  from  a  school  district  under 
Comp.  Laws  1007,  {  I'lOOx,  it  is  not  necessary 
for  laborers  and  materialmen  to  bring  separate 
actions,  and  they  may  set  up  their  claims  in  any 
pending  action  in  which  the  fund  ia  in  question 
OT  intervene  in  any  action  brought  by  cma  of 
their  number. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  203-20n.] 

4.  Schools  and  School  Distbictb  4=>86(2)— 

CONSTBUCTIOW    CONTRACTS    —    FAJLURB  TO 

Take  Bond— Liability. 
Under  Laws  1009,  c.  SS,  providing  that  any 
person  contracting  with  any  sdiool  district,  etc., 
for  the  construction  of  any  public  building  or 
public  work  shall  be  required  to  execute  a  bond 
for  the  performance  of  the  work  and  with  the 
additional  obligation  that  the  contractor  shall 
pay  all  persons  supplying  labor  and  material, 
Che  failure  of  a  school  district  to  require  such  a 
bond  from  a  contractor  did  not  render  it  liable  to 
one  to  whom  the  contractor  angned  moaeyn  due 
under  the  contract  and  wboee  right  to  such  mon- 
eys was  made  subordinate  to  claims  for  labor 
and  materials;  as  the  bond  prorided  tor  was  not 
intended  for  its  benefit 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Dutricts,  Gent  Dig.  H  203-206.] 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Jadge. 

Action  by  the  South  High  Sdiool  Dlstrtct 
of  Summit  County  against  the  McMillan  Pa- 
per &  Supply  Obmpany  and  others.  From 
the  Judgment,  the  dtfendant  Komas  State 
Bank  appeals.  Affirmed. 

,  Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  appellant  Smith  &  McBroom, 
of  Salt  Lake  City,  for  respondent  South  High 
8cho<^  Dlst  James  A,  Stump,  Stephens, 
dmlth  &  Porter,  James  Ingebretson,  Stewart, 
Bowman,  Morris  &  Calllster,  Van  Cott,  Alli- 
son &  inter,  Geo.  H.  Smith,  and  A.  B.  Robert- 
son, all  of  Salt  Lake  City,  for  respondents 
McMillan  Paper  A  Snp^y  Go.  and  others. 

FBIOK,  O.  J.  The  real  controversy  In 
this  action  is  between  the  Kamas  State 
Bank,  hereinafter  called  appellant,  and  the 
claimants  who  assert  claims  against  the  Sooth 
high  school  district  of  Summit  county,  here- 
inafter deelgoated  [dalntiff,  for  labor  per- 
formed and  material  furnished  to  Mortensen 
&  King,  a  copartnership,  herdnafter  styled 
contractors,  who  had  entered  into  a  contract 
to  construct  a  high  school  building  for  the 
plaintiff. 

The  pleadings  cover  116  pages  of  the  jMrlnt- 
cd  abstract,  and  hence  are  too  rolnmlnons  to 


be  Inserted  here,  even  In  condensed  tomL 
The  findings  of  the  court  ate,  however,  quite 
fuU  and  sufllclently  reflect  the  Issues  covered 
by  the  {headings.  We  shall,  however,  sup- 
plement the  findings  in  the  course  of  the 
opinion  on  sudi  matters  as  may  require  fur- 
ther tiuddatlon  to  give  the  reader  a  dear 
understanding  of  the  ptdnts  dedded. 

After  the  Rio  Grande  Lumber  Company, 
which  claimed  a  balance  due  it  for  mateilals 
furnished  the  contractors  for  said  high  scbotA 
building,  had  onnmenced  an  action  pursuant 
to  Gomp^  Laws  1907,  |  1400x,  to  which  we 
shall  more  particularly  refer  hereinafter,  the 
plaintiff  commenced  this  action  in  whidi  It 
prayed  that  all  of  those  who  asserted  claims 
for  labor  perfonned  and  materials  furnished 
said  contractors,  or  who  claimed  some  in- 
terest In  the  money  due  to  the  contractors, 
be  required  to  appear  In  the  action  and  set 
forth  their  claims.  Accordingly  all  of  those 
who  asserted  claims  against  the  contradxnrs. 
Including  said  Rio  Grande  Lumber  Company 
and  Uie  appellant,  interpleaded  in  this  action 
and  set  forth  thdr  claims. 

The  appellant,  who  claimed  to  be  the  as- 
signee of  the  ccmtractors,  as  will  hereinafter 
more  fully  appear,  appeared  and  set  forth  Ita 
claim  against  the  contractors  and  against 
the  plaintiff  to  recover  so  muc*  of  the  con- 
tract price  as  it  alleged  was  owing  by  said 
contractors  to  the  appellant 

The  cause  wag  tried  to  the  court  without 
the  intervention  of  a  Jury,  and  there  Is  prac- 
tically no  dispute  with  regard  to  the  salient 
facts,  which  are  reflected  in  the  findings,  and 
which.  In  substance,  are:  That  on  the  6th 
day  of  August,  1914,  the  plaintiff  entered 
into  a  written  contract  with  said  contractors 
In  whl<di  they  agreed  to  furnish  all  the  labor 
and  materials  necessary  to  construct  and 
complete  a  certeln  high  school  building  for 
the  plaintiff  at  Kamas,  Snmmlt  county,  Utah, 
for  the  sum  of  $20,913;  that  the  plaintiff.  In 
addition  to  certeln  moneys  paid  out  to  com- 
plete the  high  school  building,  paid  on  said 
contract  the  sum  of  $16,391.15,  leaving  a 
balance  due  and  unpaid  thereon  of  $4.^1-85, 
which  stmi  had  been  earned  and  became  due 
on  said  contract  "on  or  about  the  1st  day  of 
December,  1914";  that  said  contractors,  at 
the  time  of  entering  Into  said  contract,  also 
delivered  to  the  plaintiff  an  undertaking,  or 
bond,  conditioned  for  the  faithful  perform- 
ance of  the  terms  and  otmdltlons  of  said 
contract,  but  that  said  contractors  did  not 
furnish  the  stetntory  bond  to  promptly  pay 
for  all  labor  and  materials  furnished  for 
said  high  sdiool  building;  that  said  con- 
tractora  have  not  paid,  and  they  are  wholly 
unable  to  pay,  and  have  no  means  with 
which  to  satls^,  said  claims  tor  labor  and 
materials  furnished  for  the  ccmstructlon  of 
said  high  school  building,  nor  to  pay  the 
claim  asserted  by  appellant  under  Ite  assign- 
ment, whldi  is  hereinafter  refwred  to,  ex- 
eqrt;  from  said  smn  ot  94,5ffl.8S,  doe  on  saU 
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contract;  that  tbe  several  claimants  wbo  are 
parties  to  this  acUon  performed  labor  or 
furnished  materials,  or  both,  at  the  special 
Instance  and  reqoest  of  said  contractors,  all 
of  which  were  used  in  the  construction  of 
said  high  school  buUdlog;  that  the  value 
ot  the  labor  performed  and  the  materials 
famished  as  aforesaid  (statin?  the  amount 
due  each  claimant)  In  the  aggregate  amount- 
ed to  the  sum  of  $3,699.69;  that  no  part 
thereof  has  been  paM;  that  tbe  claimant  the 
Rio  Grande  Lumber  Company  commenced  Its 
action  pursuant  to  Ck>mp.  Laws  1907,  S  1400x, 
and  all  the  other  labor  and  material  claim- 
ants also  base  their  claims  upon  said  sec- 
tion ;  that  on  the  7th  day  of  August,  the 
day  after  entering  into  the  contract  to  erect 
the  high  scliool  building,  the  contractors,  in 
order  to  obtain  credit  and  a  (Aectlng  ac- 
count at  the  appellant  bank,  executed  and 
delivered  to  said  bank  two  promissory  notes, 
one  for  ^,000,  and  one  for  $000,  and  to  se- 
cure the  payment  thereof  executed  and  de- 
livered to  the  appellant  bank  an  assignment 
of  all  moneys  due  or  to  become  due  under 
the  contract  aforesaid,  which  contract  was 
made  a  part  of  said  assignment ;  that  in  re- 
liance upon  said  assignment  appellant  placed 
to  the  credit  of  said  contractors  In  Its  bank 
the  tram  of  $3,500,  evidenced  by  said  promls- 
aary  notes;  that  notice  of  said  assignment 
was  duly  given  to  the  clerk  of  the  plaintiff, 
but  no  notice  thereof  was  ever  given  to  the 
labor  and  material  claimants:  that  in  ad- 
dition to  said  $3,500  the  contractors  also, 
from  time  to  time,  received  payments  on 
said  contract  aggregating  the  sum  of  $16,- 
249.67,  all  of  which,  together  with  said  $3,- 
500,  was  paid  by  appellant  on  checks  drawn 
by  said  contractors,  or  by  one  of  them ;  that 
the  sum  of  $2,900  of  said  amount  was  dieck- 
ed  out  and  paid  on  tbe  pownal  account  of 
one  of  said  contractors;  "that  said  bank 
did  not  supervise,  direct  or  control  the  said 
Mortensen  &  King,  J.  F.  Mortensen  and  C 
E.  King,  in  drawing  the  funds  In  said  bank 
account,  but  said  parties  and  each  of  them, 
were  allowed  to  draw  upon  said  account  at 
th^  pleasure:"  that  the  promissory  notes 
executed  by  said  contractors  to  appellants 
are  due,  and  that  on  or  about  December  1, 
1914,  It  demanded  paymoit  of  the  amount 
due  from  plaintlCC  to  the  cwtractors  out  of 
nid  $4,661^,  aU  ot  which  was  in  plalntUTs 
poasesslon  at  said  time ;  that  about  the  time 
that  "the  balance  aa  earned  by  the  contrac- 
tors  upon  said  construction  contract  was  as- 
certained by  tho  plaintiff,  and  before  the 
same  was  itayable,  tbe  plaintiff  received  oo- 
tioe  from  tbe  American  Surely  Company,  the 
nitety  npon  tbe  undeKtaking  fumlabed  by 
said  contractors,  that  tbe  nld  aererel  ac- 
count* for  labor  and  material  spedfled  in 
pnrasra^  S  of  the  findings  of  taxt  her^ 
were  unpaid,  and  that  any  aom  remaining  in 
the  hands  of  the  plaintiff  should  be  withheld 
pending  .the  payaent  of  Mid  .aoqeamto  or.  to 


be  used  In  the  payment  thereof,  and  at  tbe 
same  time  the  plaintiff  became  advised  that 
<daims  might  be  asserted  that  the  plaintiff 
was  liable  to  the  said  several  laborers  end 
materialmen  on  account  of  the  falltire  of 
the  plaintiff  to  exact  an  undertaking  from 
the  contractors  expressly  conditl<med  for  the 
payment  of  persons  supplying  labor  and  ma- 
terials to  be  used  in  the  prosecution  of  the 
work  provided  for  In  said  ccmtract;  that  on 
acconnt  of  receiving  notice  of  said  unpaid 
claims  and  of  claims  to  whldi  the  plaintiff 
might  become  liable,  the  plaintiff  at  onoe  set 
aside  the  said  balance  remaining  of  Hie  said 
contract  price,  to  wit,  the  sum  of  $4,051.85, 
and  has  ever  since  retained  the  same  for  Ju- 
dldal  detennlnatlfHi  as  to  the  rights  of  tho 
reepecUve  parties  to  this  suit  to  payment 
thereof  or  therefrom;  that  In  open  court  the 
plaintiff  through  and  by  Its  attorneys  rep- 
resented to  the  court  that  the  plaintiff  was 
willing  and  believed  It  would  be  In  the  in- 
terest of  Justice  and  conform  to  the  terms  of 
the  construction  contract,  and  accord  with 
the  rl^ts  and  equities  of  the  parties  to  ap- 
ply the  balance  of  the  contract  price  to  the 
payment  of  the  claims  of  the  laborers  and 
materialmen  aa  specified  In  paragraph  6  of 
these  findings,  provided  this  conid  be  done 
without  subjecting  the  plalntUf  to  any  Indi- 
vidual liability  to  any  of  the  other  parties  to 
the  suit;  that  the  sum  of  $3,500  advanced 
by  said  bank  to  said  Mortensen  &  King,  evi- 
denced by  said  promissory  notes,  was  placed 
by  said  bank  to  the  credit  of  said  Mortensen 
&  King,  in  said  bank,  and  that  said  bank  did 
not  supervise,  direct,  or  control  the  paying 
out  ot  said  $3,600  by  said  Mortensen  &  King; 
that  this  court  is  unable  to  determine  from 
the  evidence  bow  mutih  of  said  sum  of  $3,S00 
was  paid  out  by  aald  Mortensoi  &  King  for 
labor  performed  and  materials  actually  used 
In  tho  eonstrucUon  of  aald  high  school 
building."  , 

Upon  OuMB  flndinga  the  conrt  made  oon- 
duslons  of  law  wher^n  It  found  that  tbe 
dalms  of  those  who  bad  performed  labor  or 
furalBhed  m^rlals,  or  both,  were  superior 
to  the  claims  of  the  appidlant  as  as^gnee, 
and  entered  judgment  in  favor  of  the  claim- 
ants authorizing  payment  of  tbeir  claims  In 
fall  out  of  the  balance  found  due  on  aald 
contract  as  aforesaid,  and  also  entered  Jndff* 
ment  1b  t&vor  of  appellant  tor  the  amount 
dne  it  on  said  promissory  notes,  but  made 
that  Judgment  subject  to  the  dalms  oC  those 
who  performed  labor  or  famtsfaed  materials, 
or  both,  to  said  contraeton  for  said  bl^ 
Bcbool  building.  " 

The  assignment  from  the  oontractora  to 
appellant  reads  as  follows: 

''Know  all  men  by  these  presents  that  we,  3. 
P.  Mortensen  and  C.  G.  King,  copartners  doing 
business  under  tbe  firm  name  and  style  of  Mor- 
tensen &  Kins,  for  value  received,  do  hereby  sell, 
assigD,  transfer,  and  set  over  to  the  Kamas  State 
Bank  all  payments  and  sums  now  earned  or  dne 
or  (hat  may  h«ra«£tw  be  aanwd  or  beocue  ^ne 
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to  us  ander  the  proTisioni  of  a  certain  ctmtract 
bearing  date  August  6, 1914,  between  tbe  under- 
signed  and  Soutu  high  school  district.  Summit 
coimt7,  Utah,  a  copy  ot  wbidi  said  contract  is 
hereto  attached  and  marked  Ertibit  'A,*  ^diereio 
and  whereby  the  said  undersigned  agree  to  fur- 
nish and  pay  for  all  materials  and  labor  re- 
quired in  toe  erection  and  completiMi  of  the  pro- 
posed high  school  building  to  be  wrected  at  Ea- 
mas,  Utah,  according  bo  ^aaa,  drawings,  details, 
and  specifications  made  and  prepared  oy  Scott 
&  Welch,  architects  and  engineers.  And  we 
hereby  authorize  and  direct  the  said  South  high 
school  district  to  pay  all  amounts  and  sums  to 
said  Kamae  State  Bank  as  rapidly  as  the  same 
become  due  under  the  prorisfons  of  said  con- 
tract 

"Tbis  assignmant  is  made  as  collateral  to  se- 
cure the  paymmt  of  all  sums  now  doe  tty 

us  or  either  of  us,  as  well  as  by  the  partnerahlp 
of  Mortensen  ft  King,  and  also  to  secure  all  in- 
debtedness which  we  or  either  of  as  or  said  part- 
nerdiip  may  hereafter  owe  Kamas  State  Bank 
for  Bumey  hereafter  advanced  by  it  to  ua  or  said 
partnership,  as  well  also  as  by  reucw  of  any 
matter  of  thing  whatsoever." 

The  portions  of  tbe  contract  wliich  are 
deemed  material  to  tbts  controverar  are  as 
follows: 

"The  contractors  shall  and  will  provide  all  the 
materials  and  perform  aU  the  work  for  the  erec- 
tion and  completion  of  a  two-story  high  school 
building,  except  plumbing,  heating,  located  at 
Kamas,  Utah,  as  shown  on  the  drawings  and  de- 
scribed in  the  specifications.  *  *  *  It  is 
hereby  mntaally  agreed  between  the  parties  here- 
to that  the  sum  to  be  paid  by  the  owners  to 
the  contractors  for  said  work  and  materials 
shall  be  twenty  thousand  nine  hundred  thirteen 
dollars  ($20,913),  subject  to  additions  and  deduc- 
tions as  hereinbefore  provided,  and  that  sndi 
sum  shall  be  paid  bv  the  owners  to  the  contrac- 
tors, in  cnrrent  funds,  and  <mly  upon  certificates 
of  the  architect,  as  follows:  Payment  to  be  made 
upon  eighty  per  cent  (80%)  of  the  work  in  place 
on  September  5,  1914,  October  5,  1914,  and  No- 
vemb^  5,  1914,  upon  receipt  of  receipted  bills 
In  duplicate  for  materials  and  signed  pay  rolls 
for  labor.  The  final  payment  ehall  be  made 
within  thirty  days  after  the  completion  of  the 
work  included  in  this  contract  and  all  payments 
shall  be  due  when  certificates  tor  the  same  are 
isBoed.  If  at  anv  time  there  shall  be  evidence 
of  any  lien  or  claim  for  which,  If  established, 
the  owners  of  the  ssid  premises  might  become 
liable,  and  which  is  chargeable  to  the  contrac- 
tors, the  owners  shall  have  the  right  to  retain 
out  oi  any  payment  then  due  or  theresfter  to  be- 
come due  an  amonnt  sufficient  to  completely  in- 
demnify them  against  snch  lien  or  claim.  Should 
there  prove  to  be  any  such  claim  after  all  pay- 
ments ars  made,  the  contractors  shall  refund  to 
the  owners  all  moneys  that  the  latter  may  be 
compelled  to  pay  in  discharging  any  lien  on  said 
Ittamiaas  made  oblfgatoiT  in  conseaiMiiea  of  the 
contractora*  deCuilt" 

In  view  that  the  claims  of  those  who  per- 
formed labor  or  fnnilshed  materials  fbr  the 

constmctlon  of  the  bigh  school  building  are 
based  npon  Comp.  X<aw8  1907,  |  1400x,  we 
app«id  that  section  In  full: 

"Any  person,  partnership,  or  corporation  who 
has  dMio  work  or  labor  or  famished  materials  to 
any  principal  contractor  for  the  construction  or 
repair  of  any  public  work  of  any  character  for 
any  conn^,  town,  dty,  village,  or  school  dis- 
trict, may  maintain  an  action  therefor  in  the 
county  in  which  such  work,  labor,  or  materials 
were  done  or  furnished,  against  such  principal 
contractor  and  such  county,  town,  city,  village, 
or  school  district,  jointlT,  for  the  recovery  there- 
of; tmt  no  judgment  abaU  be  rendered  against 
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any  defendant  therein,  other  Qian  socfa  principal 
contractor,  for  any  amount  greater  than  the 
amount  due  from  it  to  such  principal  contra*^ 
tor  at  the  time  nt  the  commencement  of  such 
acti<Ki.  StidL  cotmty,  town,  dty,  vUIage.  or 
school  district,  when  served  with  the  sommiHis 
In  any  such  action,  may  give  notice  thereof  to 
such  principal  contractor,  and  on  so  doing  need 
not  further  defend  such  action.  On  roidition  <it 
jodgment  in  such  action  against  such  priiHSipal 
contractor,  the  court  may  also  render  ludgme&t 
against  such  county,  town,  dty,  village,  or 
school  district  tor  tiie  amount  due  from  it  to 
snch  principal  contractor  at  the  time  of  the  ocmi- 
mencement  ot  snoh  action,  or  for  a  suffident 
amount  to -pay  the  judgment  recovered  against 
the  prindpal  contractor,  and  payment  thereof 
•hall  discharge  its  indebtednesa  to  such  prin- 
dpal contractor,  to  the  amount  so  paid:  Provid- 
ed, that  costs  shall  not  be  taxed  against  such 
county,  town,  city,  tillage,  or  school  district 
Such  prindpsl  contractor  may,  in  such  actioa, 
file  in  the  conrt  in  which  such  action  is  com- 
menced a  bond,  in  such  sum  and  with  such  aa re- 
ties  as  the  judge  of  such  court  shall  approve, 
conditioned  for  the  payment  of  any  jndgmeat 
that  may  be  recovered  in  such  acti<m,  and  thers- 
apon  the  liaMUty  of  sndi  county,  town,  dty,  vil- 
lage, or  school  district  hereunder  shall  cease, 
and  the  action  as  to  it  shall  be  discon tinned 
without  costs  to  it" 

There  Is  another  statute  (chapter  68,  Laws 
Utah  1909,  p.  115)  which  is  discussed  by  coun- 
sel, and  in  view  that  It  has  a  bearing  on  some 
of  the  phases  of  this  controversy  we  copy  the 
material  parts,  which  are  as  follows: 

"Any  person  or  persons  entering  Into  a  for- 
mal ctHi^ct  with  the  state,  any  state  institu- 
tion, county,  dty,  town,  village,  or  schotrf  dis* 
trict,  for  this  construction  of  snjr  public  building, 
or  the  prosecution  and  completion  of  any  public 
work  or  improvemonts,  or  for  repairs  npon  any 
public  building,  public  work  or  improrement 
shall  be  required  before  oommendng  sach  work 
to  execute  a  penal  tiond,  with  good  and  sufficimt 
surety  or  sureties,  for  the  faithful  performance 
of  said  contract  with  the  additional  obligation 
that  such  contractor  or  coutradors  shall  prcHnpt- 
:  ly  make  poym^t  to  all  persons  snpplyiii^  labor 
and  material  uaed  in  the  prosecution  of  the  work 
provided  few  in  auch  contract;  and  any  person, 
company,  assodation  or  corporation  who  has 
furnished  labor  or  material  used  in  the  construc- 
tion or  repur  of  any  public  building,  public  work 
or  improvement,  payment  for  which  bos  not 
been  made,  shall  have  the  right  to  intervene  and 
be  made  a  party  to  any  action  Instituted  by  the 
obligee  on  the  bond  of  the  contractor,  and  to 
have  their  rights  and  claims  adjudicated  in 
such  action  and  Judgment  rendered  thereon  sub- 
ject, however,  to  the  priority  of  the  daim  and 
judgment  of  the  obligee  therdn." 

'  Appellant  assails  some  of  the  findings  of 
the  court  as  not  being  supported  by  the  evi- 
dence. As  before  stated,  there  Is  little.  If 
any,  dtepnte  conceniing  tlie  saltoit  fiacts, 
and  the  findings  of  fact  mads  hj  the  court  are 
all  supported  bjr  tbe  svideinoe.  Appellanf  a 
counsel  la  their  asBignments  ot  error,  how- 
ever, also  TigorouBly  assail  the  eondaBlODB  of 
lav  and  Judgment,  And  the  reel  questknia  for 
dedslon  arise  upon  those  assignments. 

As  already  pointed  out,  notwlthstandlns 
the  fact  that  appellant  bad  obtained  an  as- 
signment of  the  cmtract  price  trom  Uw  con* 
tractors,  the  district  court  DerwUidesB  held 
that  tbe  dotms  of  Ibose  who  peifuved 
latMr  or  furnished  material  to  the  eontntctora 
to  «omi)lete  tlw -hii^  Mkeol  bnlldtaf  van 
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«nperior  to  tbe  daliu  of  i^ipeUaiit  ma&  Its 
aasigneeB.  It  la  contcoded  hj  aiv^liuit's 
coanael  tliat  the  holding  oC  the  court  In  that 
regard  Is  (dearly  ammaoiis.  Tbav  oontend 
that  appellam'a  aaslgnmoit  takes  pareeadenoe 
ever  aU  other  olaims  due  tbe  oontractoin  up- 
on the  contract  with  the  plaintlfl.  Upon  the 
other  hand,  eoranel  repreaentlng  tfaose  who 
perftmned  labor  or  fomiahed  material  to  the 
oontractors  to  oonvlata  the  hi ^  aehool  bolld- 
ing  inalat  that.  In  vteir  at  Motion  14Mx, 
«apra,  and  of  diaptw  68,  aforeaald.  when 
considered  In  ennectlon  with  the  prorlstons 
of  the  contract  betmoi  the  pUdntlfl  and  the 
contraetars  md  the  tenas  of  the  aaslgnmeiit 
fnun  the  lattw  to  appetlaat,  ae  rl^ts  of 
thetr  dibits  to  Ow  halanoe  doe  die  caatiao- 
tore  are  paramount,  and  ttat  thweftn*  the 
judgment  of  the  district  court  sbosld  be  af- 
firmed. The  qoeetion  to  be  determined  tbwe- 
<ore  Is:  Wlii<ai  Tlew  ahovld  i^erall? 

11]  It  Is  elementary  that  the  asalcaee  at 
a  mere  dliose  In  action  talses  predsely  mbat 
rights  the  assigns  had  therein,  no  nwre,  no 
lesa.  The  law  upon  that  subject  Is  well 
stated  In  6  O.  J.  M2,  In  the  fMlowlng  words: 

TThe  antgnee  ecqnlres  by  pbsbod  ot  tiw  a»- 
algnment  bo  greater  rishts  a^inst  the  debtor 
than  those  of  tbe  assignor  against  the  debtor  at 
tbe  time  of  notice  to  bim.  Tbe  rights  of  tbe 
assignee  are  subject  to  the  performance  of  tbe 
conmtions  \if  mleb  the  assignor  was  bound, 
even  where  UM  sssiguneut  was  with  the  oouent 
of  the  debtor,  or  wss  araiepted  by  him." 

[2]  It  18  likewise  etemcntary  that  the  as- 
atgnment  la  sabjeet  to  any  atatntoiy  prorl- 
Blon  wbldi  may  affect  the  thins  assigned, 
or  irtildi  creates  rights  therein  to  third  pei> 
aoiH,  and  In  that  way  may  afftet  the  ri^t 
of  the  assignor  to  ass^  and  of  the  assignor 
to  receive  the  siUiJeeb4nattar  of  the  asslgn- 
mei^  In  other  words,  the  existing  law  must 
always  be  considered  in  determining  the 
rights  01  both  tbe  assignor  and  the  assignee. 
In  the  case  at  bar  the  provlaUnui  of  aaotlen 
140te  must  therefore  be  eoiuddened  In  de- 
termining the  rig^t  of  the  assignor  to  snake 
the  asstgnntent  of  the  coitract  price  ta  the 
money  due  or  to  become  dne  him  upon  the 
contract  for  the  ereetlMi  of  the  boUdlng  or 
stmeture  meattoDed  In  said  section  1400s. 
This  court,  In  reterlng  to  asetlon  lAOfbE,  has 
said  mat: 

It  Is  "highly  remedlsl,  snd  mast  thus,  la  fur- 
theranee  of  nstloe,  recnra  a  liberal  construe- 
tioD  and  application  so  as  to  accomnUsh  Its  real 
object  and  purpose."  Mellen  t.  vondor-Horst 
Bros.,  44  UUb,  300, 140  I^c.  130. 

It  was  there  further  held  that: 
Under  section  l400x  "any  person  who  has  fur- 
nished any  materials  or  has  performed  any  labor 
for  such  contractor  for  the  construction  of  snch 
building  may,  at  any  time  before  the  contract 
price  has  been  fully  paid,  bring  an  action  setting 
forth  the  foregoing  facts,  and,  if  anytbinfc  is  due 
from  sncfa  contractor  to  such  person  for  snch 
materials  or  labor,  the  latter  may  (Attain  pay 
directly  from  the  fund  held  by  tbe  public  cor- 
poration for  which  tbe  buildinar  is  constructed  to 
tbe  extent  that  there  is  anything  in  the  bands 
Of  snch  eorporstion  which  Is  dne  en  the  eon- 
tract.  IhaOer  4e  statute  wbeee  the  {woftnct  is 


ccaieeded,  tbe  only  two  queationB  to  be  determin- 
ed are:  (1)  Is  there  anything  due  by  the  con- 
tractor to  the  clain^ant  fw  materials  furnished 
or  labor  performed  ft>r  the  construction  of  the 
public  bnudlng  or  atmctare?  and  ^  Was  there 
any  part  of  the  contract  price  in  the  bands  of 
the  public  corporation  at  tbe  commencement  ot 
such  action  which  is  to  he  paid  on  tbe  con- 
tract?" 

Notwithstanding  what  we  said  In  the  Mel- 
len Case,  cotinsel  nevertheless  contend  thtit, 
In  view  that  a  Hen  is  not  expressly  mentioned 
in  section  1400x,  therefore  none  exists  In  favor 
of  those  who  have  performed  labor  or  fut- 
nlshed  material  for  a  public  building.  While 
It  Is  true  that  the  word  "Hen"  Is  not  ex- 
pressly mentioned  In  that  section,  yet  It  Is 
eqaally  true  that  a  preferential  right  Is  there 
given  which  Is  tantamount  to  n  Hen.  Speak- 
ing of  legal  Hens  the  author  In  1  Jones  on 
Liens  <2d  Ed.)  |  4,  says: 

"A  lien  at  law  Is  an  implied  obligation  where- 
by property  is  bound  for  the  discharge  of  some 
debt  or  sdraowledgmeDt.  It  is  not  the  result  of 
an  vipnaa  eoatraat;  it  is  glTCn  by  imidraation 
of  law." 

See,  also,  same  volume,  H  104, 106^ 

In  6  Words  and  Phrases,  4146t  tt  la  said: 

"Tbe  void  'lien'  Is  of  tbe  same  origin  as  tbe 
word  'liable,'  and  the  right  of  a  lien  expresses 
the  liability  of  certain  property  for  a  certain 
legal  debt,  or  s  rii^t  to  resort  to  it  in  order  to 
enforce  the  debt" 

It  is  not  necessary  to  moMply  definitions, 
since  It  is  manifest  that  by  section  1400x  a 
preferentiai  right  (the  equivalent  of  a  lien) 
to  a  certain  fnnd  while  it  remains  In  the 
bands  of  a  public  oniiOTatlon  Is  dearly  In- 
tended for,  and  Is  as  clearly  glv^  to,  all 
laborers  who  have  performed  labw  and  all 
materialmen  who  furnished  material  for  a 
ctHitractor  who  constructs  a  public  building. 
Tlie  mere  fact  that  no  preliminary  notice  or 
affidavit  la  required  to  be  given  and  filed  In 
some  pnblic  ofBce  in  order  to  perfect  the  Um 
ceostitntes  no  objection  to  the  Uen  or  pref- 
erential right  there  given.  No  8U<&  notice 
or  affidavit  Is  required  In  order  to  enforce 
the  preferential  rights  given  in  Comp.  Laws 
1907,  {  1S44,  as  amended  by  chapter  24, 
lAws  Utah  1913,  p.  20,  l^  whldi  the  clabne 
far  wages  due  labOEers  are  given  preference 
over  all  other  dalma.  The  same  la  true  at 
Comp.  (Lews  1907,  S  85,  as  amended  by  chap* 
ter  23,  Laws  Utah  1918,  p.  26,  where  wages 
are  preferred  Is  case  of  general  assignments. 
All  of  said  claims  are  in  the  nature  of  spe- 
cial preferred  rights  or  Uens  and  may  be  en- 
forced as  Ittdloated  in  the  statates  creathig 
thfim.  Under  sectloaldOOKpreCeBeatlsI  rights 
exist  1^  virtue  of  the  statata,  and  -notldag  is 
rcqolped  frctn  the  laboier  or  nstdriahaaa, 
exc^t  to  bring  tbe  action  mentioned  In  said 
section  to  enforce  the  right.  It  Is  not  the 
action,  however,  tbat  creates  the  inferen- 
tial right.  The  right  exists  Independently  of 
the  action.  The  action  Is  merely  to  enforce 
the  idgtat ;  that  la,  to  ctHupel  payment  -of  itbe 
fund,  and  to  dlsdkarge  the  puMIc  corpevatfoa 
from  UabilUy  to  the  contractor  to  itbe  exr 
-tent  tbat  .the  ted  Is  -apprepriafted  •for  the 
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p«7ment  of  laborers'  and  materlalmeD's 
claims.  The  only  reQutronent  Imposed  1^ 
the  statute  Is  that  the  action  be  commenced 
while  the  contract  price,  or  a  part  thereof, 
remains  la  the  hands  of  the  paWc  corpora- 
tion. In  some  states  having  similar  provl- 
dons  the  actioo  Is  required  to  be  brought 
within  a  <»rtaln  limited  tine.  Where,  there- 
fore, preferratlal  rights  are  so  plainly  given 
by  the  statute  as  Is  the  case  in  section  1400x, 
those  rights  sbotild  not  be  frittered  away  by 
the  courts  by  placing  needless  restrictions 
upon  the  enforcemoit  thereof.  &i  case  an 
action  is  commenced  pursuant  to  section 
1400Zf  or  whether  the  claim  Is  preferred  tn 
some  other  action,  as  before  stated,  the  con- 
tractor may  obtain  the  money  by  giving  the 
bond  provided  fOr  In  that  sectlm ;  and  while 
the  question  la  not  directly  presented,  and 
for  that  reason  we  do  not  decide  it.  yet  It  is 
pnAably  also  tma  that  the  contractor  may 
also  lellftTe  the  fund  from  tbe  operatton  of 
aectbm  1400k  by  execatlng  tbe  bond  for  the 
benefit  of  laborers  and  materialmen  that  la 
provided  for  In  chapter  68,  supra.  Moz«- 
over,  if  section  1400x  Is  not  sAven  the  mean- 
ing and  effect  hereinbefore  stated,  it  would 
afford  those  who  perform  labor  or  furnish 
material  for  a  public  building  no  remedy  be- 
yond what  they  already  had  when  that  see- 
tfam  waa  adt^ted  under  GompL  Laws  190T,  | 
SOOO,  as  both  those  who  performed  labor  fbr 
or  famished  material  to  the  cootraetor  al- 
ways had  tbe  r^ht  to  commence  an  actlm 
against  him  whether  he  had  a  contract  to 
eonstmct  a  public  or  a  private  building  and 
could  attach  the  contract  incioe  by  process 
of  garnishment  while  In  the  hands  of  the 
owner  of  tbe  building,  or,  In  case  of  a  pub- 
lic building,  -could  attach  the  same  while  In 
the  bands  of  the  public  ctwpwation,  and  thus 
compel  the  garnishee  to  pay  them  histead  of 
the  contractor.  Under  diose  statutes,  how- 
ever, the  contractor  could  always  iwevent 
tbe  laborer  or  materialman  from  enforcing 
his  dalm  by  that  method  by  assigning  the  pro- 
ceeds arising  frmn  the  ccmtract  to  third  per- 
sons,  as  was  done  In  this  casa  We  mast 
therefore  assume  that  section  1400x  was  en- 
acted for  some  salutary  purposeL  Its  obvi- 
ous poipose,  and  one  that  is  thonratfily  just 
and  p-actlcal.  is  to  i^ve  laborers  and  materi- 
abnen  who  are  not  permitted  by  our  statute 
to  acquire  mechanics'  liens  against  pubUc 
bi^Ulngs  an  adequate  and  speedy  remedy 
agalut  a  oontractor  who  has  agreed  to  oon- 
Btroct  a  pabHc  building  and  has  obUgated 
hlmsslf  to  flimlab  and  pay  for  all  labor  and 
matarial  necessary  to  oonyAete  sncb  building. 
MereoTor,  it  it  was  not  the  poipose  of  the 
LediAatnne  in  adopting  section  1400x  to  pre- 
vent the  aarignsuat  of  the  contract  price  as 
against  the  claims  of  lab(n«rs  and  material- 
mcu,  thee,  for  tbe  reasons  before  stated. 
It  has  no  apparent  purpose  sinoe,  If  a  eon- 
traotsr  may  sUll  assign  or  dlq)ose  of  the 
ceotraet  price  at  any  time  at  will,  nothing 
was  aeoonq^iabed  by  Its  adoption.   If;  how- 


ever, section  1400X  Is  given  Uw  meaning  and 
effect  we  have  glvoi  It  in  the  Mdileu  Gaae^ 
supra,  and  are  giving  It  hwe,  then  It  aooent- 
pllshes  medsdy  what,  in  oar  Judgment,  the 
Legislature  Intended  it  should  aooompUab, 
nam^y,  to  prevent  the  contractor  from  dls- 
poslnc  of,  or  from  in  any  way  tiwffiwh«ring, 
the  contract  price  to  the  prejudice  of  those 
who  have  performed  labor  or  tnmlshed  ma- 
terial to  oomidete  the  omtract  while  all,  or 
any  part  odC,  said  contract  price  remains  in 
the  hands  of  the  pnbUo  oorporatioa  for  wtakb 
the  bnlldltic  or  structure  was  erected.  Tme^ 
as  pointed  out,  the  contractor  may,  by  giving 
the  bond  before  suggesbed,  release  the  money 
so  ttiat  he  may  dl^oae  of  It  at  will,  but  nn- 
less  he  complies  with  the  law  In  that  regard, 
he  may  noti  dlvose  of  the  contract  prioe  so 
long  as  It  ronaJbu  In  the  hands  of  the  public 
corporation.  Bndk,  tberetoek  fras  the  law 
when  the  asslgnmenfc  In  question  was  made  by 
the  oontractor  to  appellant.  Both  appellant 
and  the  contractors  were  bound  by  the  law, 
and  the  assignment  waa  given  and  received 
subject  theretou 

ngiiin«f;  the  rtnimif  of  the  laborers  and 
matwlalmen,  tlie  contractors,  ttiereEore,  could 
not  assign  the  contract  price  while  It  remain- 
ed in  the  hands  at  the  plaintiff,  ezoqit  socb 
ptHtlon  as  mli^t  be  In  excess  at  the  dalms  of 
the  laborers  and  materialmen,  or  unless  the 
contractors  execoted  the  bond  we  haver  redEer- 
red  ta 

As  we  have  seen  from  the  quotation  from 
S  O.  J.  sopra,  the  appelant,  as  assignee; 
could  acquire  no  greater  rights  in  or  to  the 
contract  price  than  tbe  contractor  had,  and 
in  view  that  they  covld  not  assign  the  same  to 
the  prejudice  of  the  laborers  and  material- 
men, tiien  appellant,  aa  against  their  dalms, 
acquired  no  right  in  or  to  the  contract  prioe 
except  to  the  excess  after  the  claims  aline- 
said  are  fully  satisfled.  No  doubt,  If  the  la- 
boren  and  materialmen  bad  not  commenoed 
the  aotlaa  provided  fw  in  section  i400x.  or 
had  intervened  in  some  other  action  and  had 
claimed  the  contract  price,  while  the  same, 
or  a  part  thereot  remained  in  the  hands  at 
the  plaintiff,  they  would  be  deemed  to  have 
waived  t^r  ri^ts  to  Hie  fund,  and  appel- 
lant would  then  have  been  entitled  to  the 
same.  An  assignment  from  the  contractor  to 
a  third  peraon  Is  thereCore  not  void  as  be- 
tween the  parties;  nor  Is  It  v(dd  as  against 
the  laborers  and  materialmen  unless  they 
commence  the  action  eentemplated  by  section 
1400X,  and  then  tbe  •  assignment  is  wittioat 
fOTce  only  to  the  extent  of  the  amount  neoes- 
saiy  to  satisfy  the  claims  of  the  laborers  and 
materialmen.  Such  an  assignment  is  there- 
fore not  void,  but;  by  reason  of  tbe  provislmis 
of  sectim  1400x,  It  Is  morriy  subject  to  tbe 
claims  of  laborers  and  materialmen  In  case 
such  dalms  are  sought  to  be  enforced  aa  pro- 
vided in  said  section. 

[S]  While  in  this  case  not  all  of  tbe  labor 
and  matwial  dalmants  commenoed  Tfraratft 
actions,  yet  tbey  aU  have  set  forth  their 
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dalniB  puiBnast  to  secUon  1400z  In  plain- 
tlfTs  action,  and  did  so  before  the  oontxact 
price  was  paid  to  Uie  contractors  by  the 
plalDtlfl.  As  we  constrae  that  section,  It  1b 
not  abwdntely  essential  that  ea<A  claimant 
bring  a  separate  action,  and  tbos  fritter 
away  a  large  portion  of  the  fund  In  court 
oosts.  We  thlnJk  that  he  may  appear  in  any 
pending  action  In  whldi  tbe  fond  Is  In  ques- 
tion, and  may  therein  set  up  his  claim,  or 
one  of  the  claimants  may  bring  an  action, 
and  all  or  any  number  of  them  may  intervene 
In  that  action  and  enforce  their  rl^ts.  In 
pursuing  either  method  the  provlalonB  of  the 
statute  are  snbstantlaUy  complied  with,  and 
no  prejudice  can  r^ult  to  any  one. 

W«  liave  refrained  from  discussing  the  oth- 
er reeaoDs,  equitable  and  otherwise,  argued 
by  counsel,  why  the  aB&igmnent  in  this  case 
should  not  prevail  as  against  the  laborers 
and  materialmen  tor  the  reason  that  we  pre- 
fer to  base  this  decision  squarely  upcm.  the 
statutes  of  this  state  as  we  understand  them, 
and  thus  avoid  any  misunderstanding  re- 
specting the  scope  and  eCtect  of  this  decision 
respecting  the  claims  of  laborers  and  materi- 
almen against  contractors  who  have  bound 
themsdves  to  construct  public  building  and 
to  furnish  and  pay  for  all  the  labor  and  ma- 
terial required  to  complete  sucb  buildings. 
While  counsel  have  not  dted  any  case  precise- 
ly in  point,*  and  by  an  lndepend«it  search  we 
have  been  unable  to  find  any  such  case,  yet 
the  following  cases  will  be  found  to  fully 
sustain  the  principles  we  have  invoked  in 
arriving  at  the  foregoing  conclusions;  Burr 
V.  Massachusetts  S<^ool  for  Feeble-Brllnded, 
197  Mass.  357,  83  N.  E.  883;  tJnlon  Padflc 
Ky.  Co.  V.  Douglas  County  Bank,  42  Net». 
469,  60  N.  W.  883;  Mechanics',  etc..  Bank  v. 
Mayor,  68  How.  Prac.  (N.  T.)  207;  Independ- 
ent School  IMstrtct  v.  Mardis,  106  Iowa,  295, 
76  N.  W.  794.  While  many  more  cases  are 
dted  by  counsel,  and  no  doubt  In  at  least 
some  of  them  the  decisions  are  based  upon 
the  same  principles,  yet  the  foregoing  are 
ample  to  illustrate  the  principle  we  have  at- 
tempted to  apply  in  this  case.  In  Union  Pac. 
Ry.  Co.  V.  Douglas  County  Bank,  supra,  the 
Supreme  Court  of  Nebraska  applied  the  doc- 
trine we  have  heroin  announced  req;)ectlng 
the  rights  of  the  contractor  to  assign  the 
proceeds  arising  from  a  contract  wherein  be 
had  agreed  to  pay  for  the  labor  necessary  to 
perform  the  sama  The  court  there  held, 
purely  upon  equitable  grounds,  that,  entirely 
Independent  of  tbe  stcttnte,  the  assignee,  who 
had  had  knowledge  of  tbe  provl^ous  of  the 
contract  that  the  contractor  was  bound  to 
pay  the  laborers,  took  the  assignment  sub- 
ject to  the  stipulations  ct  the  contract  and 
subject  to  the  rights  of  the  labor  <^almanta. 
We  need  not  go  to  that  extent  here,  since  the 
provlslms  of  section  1400x  make  such  asslgn- 
menta  subject  to  the  rights  of  both  the  la- 
borers and  materialmen  who  have  performed 
labw  or  famished  matwlal,  or  both,  to  the 


contractor,  to  complete  bis  contract  to  erect 
a  public  building. 

[4]  AH>eIlant's  connsd,  however,  also  in- 
sist that  the  district  court  erred  In  not  hold- 
ing the  plaintiff  liable  upon  the  ground 
that  it  had  failed  to  require  the  cootractoni 
to  execute  the  bwid  provided  for  in  chapter 
68,  supra.  It  is  manifest,  however,  that  the 
bond  ttiere  provided  for  was  not  Intended  for 
the  benefit  of  the  appellant,  and  hence  It 
cannot  complain  that  it  was  not  given. 
That  sudtL  Is  the  law  Is  (Nearly  h^d  in  United 
States,  etc..  Oo.  v.  Rundle,  107  Fed.  227,  46  O. 
O.  A.  251,  52  Lu  E.  A.  505. 

It  is  further  contended  that,  Inasmuch  as 
tbe  an^ant  advanced  mMiey  to  the  con- 
tractors with  which  to  pay  for  labor  per- 
formed and  material  fumlsbed  In  the  con- 
struction of  plalntlflVs  school  building,  for 
that  reason  appellant  should  be  subrt^ted  to 
the  rights  of  the  laborers  and  materialmen 
to  the  extent  that  the  fund  provided  by  It 
paid  for  labor  and  material.  The  district 
court  ruled  that  the  rights  of  subrogation 
did  not  apply  In  this  case.  In  that  rulli^  we 
fully  concur  with  the  district  court  Under 
the  facts  and  droumatances  of  this  case  the 
doctrine  of  subrogaticu  cannot  be  given  ap- 
pllcaUtm.  We  have  held  that  appellant's  as- 
signment was  subject  to  tbe  rights  of  the 
daimants  for  labor  and  material.  If  It  were 
now  held  that  It  should  nevertheless  obtain 
the  fund  under  the  doctrine  of  subrogation 
it  would  merely  nullify  the  holding  tliat  the 
claims  for  labor  and  material  were  para- 
mount to  the  rights  of  the  assignee.  There 
are  othep  reasons  why  tiie  doctrine  of  subro- 
gation cannot  be  applied  In  this  case,  but  It  is 
not  necessary  to  enlarge  opon  them.  The  fftre- 
gotng  sufllclently  covera  all  the  assignments. 

The  Judgment  of  tbe  district  court  is  there- 
fore affirmed,  witb  costs. 

McCABTT  and  OORFMAN,  JJ.,  ooncnr. 


JOSEPH  NELSON  SUPPLY  CO.  T.  LSASY 
et  al.   (No.  2967.) 
(Sapreme  Court  of  Utah.   April  19.  1917.) 

1.  Schools  and  School  Disteicts  <S=>86(2)— 

CONSTBUOTHMT  CONTEACTS  —  RlOHTB  OF  tiA- 

EOBXBB  AND  MaTEBIALUEN. 
Under  Comp.  Laws  1907,  J  1400z,  authoris- 
ing persons  furnishing  labor  or  materials  to  any 
principal  contractor  for  the  construction  of  any 
public  work  for  any  school  district,  etc.,  to  sue 
the  contractor  and  the  school  district  and  to 
have  judgment  against  the  district  tor  any 
amount  due  frcmi  it  to  the  contractor,  an  as- 
signee of  the  contract  price  in  whole  or  in  part 
takes  bis  assignmuit  subject  to  dalms  for  labor 
and  materials.! 

[Ed.  Vat&r-Vat  o^ttc  cases,  see  Sdiools  and 
Sdiod  Districts,  Ceat.  Dig.  H  208-206.] 

2.  SOBOOLS  AHD  SCHOOL  DiHnXCTB  «S9»86@)— 
COHSTBVOTIOn  CoNTBAOTS  — RlQBTS  Of  XaA- 
BORERS  AND  MATERIALMEN. 

Under  Comp.  Laws  1907,  S  1400r,  one  fur- 
nishing labor  Or  materials  to  a  contractor  for  tkn 
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eonstrnction  of  a  ■chool  bnUdln?  acqnlred  a 
preferential  right  against  the  contract  price  ao 
far  sa  necessar?  to  aatiafy  its  claim. 

[Dd.  Note.— For  other  cases.  Bee  SohooU  and 
School  Districts,  Cent  Dig.  Sg  203-205.] 

3.  Bakkbuptot  9=s>215  —  Gnvobckmbht  or 
Liens— JuRianicTioN  or  Stats  Coubtb. 

Though  actions  by  materialmen  to  enforce 
their  preferential  right  against  monpyg  due  a 
oontractor  from  a  school  district  under  C<Hnf>. 
Lawa  1907,  I  1400x,  vere  commenced  withm 
foar  months  b^ore  the  contractor's  bankruptcy, 
tile  state  court  would  retain  jurisdiction  as 
sach  a  preferential  right  or  lien  is  not  snper- 
seiied  or  affected  by  an  adjudication  in  bank- 
ruptcy.' 

[Ed.  Note,— For  other  cases,  see  Bankrupt<y, 
Cent  Dig.  H  324-326.] 

4.  Bakkbuptct  '  «=>363— Pboof  ot  Claims— 

ErEBCT. 

The  materialmen  did  not  waive  tbeir  right 
to  prosecnte  their  actions  in  the  state  court  by 
filing  their  claims  with  the  referee  in  bankruptcy 
where  they  did  so  without  prejudice  to  their 
rights  to  prosecute  audi  actions. 

[Ed.  Note.— For  other  cases,  see  Bankropt^, 
Cent  Dig.  {S  550-654.] 

5.  SOHOOUS  AND  ScnOOI.  DiSTBICTS  ^=380(2) — 

'  BuzLDiMQS— Coktbaots—Faxlube  to.Takb 
•  Bond — Liabujtt. 

tinder  Laws  1909,  c.  68,  providing  that  any 
person  contracting  with  any  school  district,  etc., 
for  the  construction  of  any  public  building  or 
public  work  shall  be  requir^  to  execute  a  bond 
for  the  performance  of  the  contract  and  with  the 
additional  obligation  that  the  contractor  shall 
promptly  make  payment  for  labor  and  materials, 
the  failure  of  a  school  district  to  require  a  bond 
c<mditioned  for  the  payment  of  labor  and  ma- 
tnlals  did  not  make  defendant  liable  for  claims 
of  tiuit  character,  even  assuming  that  the  stat- 
ute imposes  on  the  scho<d  district  the  duty  of 
requiring  such  bond. 

[BM.  Mote. — F«nr  other  casea.  see  Sehoob  and 
SdMol  Districts,  Cent.  Dig.  S5  203-205.] 

6.  Pabtxes  «=»88— No'NJOindeS  of  Fabties— 
Right  to  Object. 

niat  in  an  action  by  materialmen  to  enforce 
their  preferential  rijtht  against  money  due  the 
contractor  from  a  school  district  other  laborers 
and  materialmen  were  not  before  the  court  was 
not  aa  objection  of  which  tbe  contractor's  trus- 
tee in  bankruptcy  could  avail  himself,  as  those 
not  in  court  had  merely  waived  their  right 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  S  133.] 

7.  BcaooLs  AND  School  Districts  «=>8e{2)— 

OONBTBUOTION  CONIRAOTS— RlQHTB    OF  La- 

bobbmb  and  Mate&ialmen. 
Under  Comp.  Laws  1907.  S  1400t,  all  pa^ 
ties  furnishing  labor  or  materials  to  a  contractor 
f«r  the  construction  of  a  school  building  have 
equal  rigiits  against  moneys  due  the  contractor 
from  the  school  district,  and  no  party  acquires 
any  right  to  priority  by  being  the  first  to  fur- 
nish labor  or  material  or  to  commence  an  ac- 
tion. 

[Ei.  Note.-T-For  other  cases,  see  Schools  and 
Sduwl  Districts,  Gent  Dig.  Ifi  203-205,] 

Appeal  from  District  Court,  Carbon  Gonn- 
(y;  A.  H.  Christens^,  Judge. 

Consolidated  actions  by  the  Joseph  Nelson 
SiiOTly  Company  and  others  against  the  Car- 
bon  County  High  School  District  and  others, 
in  which  William  H.  Leary  trustee  inter- 
VKied.  From  the  Judgment,  the  plaintiff 
named  and  the  Merchants'  Bank  appeal.  Re- 
versed and  remanded,  with  directions. 


Tames  Ti^bretsen,  of  dalt  Lake  City,  fac 
appellant  JoseiA  N^scm  Supply  Go.  Ed- 
wards ft  Wassrai,  of  Salt  lAke  Cit7i  'or  ap- 
pellant Uercfaants'  Bank.  Hon.  J.  A.  How- 
ell, of  Ogden,  and  Skeen  ft  Skeen.  of  Salt 
Lake  City,  for  respondent  Leary.  M.  P.  Braf- 
fet  and  Ferdinand  Erickscu,  both  of  Salt  Lake 
City,  for  respondent  Carbon  County  High 
School  DIst 

FRICK,  C.  J.  This  action  is  a  consoUda- 
tlon  of  several  actions,  all  of  which  were 
commenced  in  the  district  court  of  Carbon 
county,  Utah. 

The  first  one  was  commenced  by  Chauncey 
P.  Overfleld,  the  second  by  the  Josesdi  Nelson 
Si^ly  OompanQr,  hereafter  caUed  snpply 
company.  Both  of  those  actions  were  com- 
menced against  the  Wrlght-Osbom  Compa- 
ny, hereinafter  styled  contractor,  and  the 
Gartwn  county  hi^  school  district,  herein- 
after dedgimted  school  district,  to  recover 
for  material  famished  to  said  contractor  for 
the  construction  of  a  high  school  building  at 
Price,  Utah,  for  said  school  district.  The 
Merdiants*  Bank,  hereinafter  called  asadgnee, 
also  commenced  an  action  against  the  school 
district  to  recover  as  the  assignee  of  said 
contractor  the  contract  price  in  the  hands  of 
said  school  district  Wm.  H.  Leary  Inter- 
vened In  the  consolidated  action  as  the  trus- 
tee In  bankruptcy  of  the  estate  of  said  con- 
tractor, which,  pending  the  action,  was  de- 
clared a  bankrupt,  and  as  such  trustee  daima 
all  of  the  funds  arising  out  of  said  contract 
and  in  the  hands  of  said  school  district  for 
tho  general  creditors  of  said  bankrupt 

The  parties  who  appeared  In  the  action 
joined  In  a  statement  of  facts  upon  which 
the  district  court  made  conclusions  of  law 
and  entered  judgment  The  trustee  prevail- 
ed in  the  district  couri:  as  against  all  of  the 
other  claimants.  The  supjrfy  company  ap- 
peals. It  Is  stipulated,  however,  that  what- 
ever result  is  reached  with  regard  to  the 
claim  of  the  supply  company  shall  also  ap- 
ply to  the  claim  of  Chauncey  P.  Overfleld. 
The  assignee  has  taken .  a  separate  appeal 
which  will  be  separately  considered. 

While  the  statement  of  facts  goes  Into 
great  detail,  yet  the  facts  material  to  this 
decision  are,  we  think,  fairly  reflected  In  the 
following  statanent:  On  the  4th  day  of 
May,  1S12,  the  contractor  entered  into  a  con- 
tract with  the  school  district  to  construct 
a  high  school  buUdlng.  Said  contract  was 
completed,  on  the  3d  day  of  January,  1913, 
and  the  whole  contract  price  was  then  earn- 
ed and  there  Is  due  on  said  contract  the^ 
sum  of  $2,362.63.  vbich  sum.  said  school  dis- 
trict has  offered  to  pay  Into  court,  and 
which,  by  agreement  of  the  interested  par- 
ties to  this  action,  has  been  d^slted  In  a 
certain  bank  to  await  the  final  determiuat]<Kt 
of  this  action.  The  contractor  furnished  a 
bond  "for  the  faithful  perfonnanee  of  said 
contract,"  but  bo  other  bond  was  furnished 
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bj  or  aoc^ted  from  It.  Prim-  to  Octoliw  2. 
1912,  the  supply  company  sold  and  d^vered 
to  tbe  contractor  at  its  instance  and  request 
certain  material  and  supplies  of  the  aggre- 
gate value  of  $2,249.47,  all  of  which  were 
■old  and  purchased  for  and  were  actually 
used  In  tbe  construction  of  said  bl^  school 
bnlldiDg,  and  no  part  thereof  has  been  paid. 
On  the  20th  day  of  February,  1913,  the  sn^ 
ply  company  duly  commenced  an  action  In 
the  district  court  of  Carbon  county  against 
tbe  contractor  and  against  said  school  dis- 
trict pursuant  to  tbe  prorlslons  of  Comp. 
Laws  1907, 1 1400x.  to  obtain  so  much  of  tbe 
funds  In  the  hands  of  said  scbool  district  as 
mlgbt  be  necessary  to  satisfy  the  amount  due 
SpT  material  famished  by  the  supply  com- 
pany to  aaid  contractor  for  anld  high  school 
tmilding.  Chauncey  P.  Overfleld  sold  and 
deliTcred  to  said  contractor  a  stoker  equip- 
ment for  tbe  aggregate  price  of  $1,16S  which 
was  used  In  and  became  a  part  of  said  high 
school  building,  and  no  part  of  said  sum  bas 
been  paid.  On  tbe  24th  day  of  March,  1913, 
said  Overfleld,  In  order  to  recover  said  siun 
of  91,108  and  an  additional  sum  of  $171.4S, 
assigned  to  him 'by  another  claimant  who 
furnished  material  for  said  high  school,  com- 
menced an  action  piu^ant  to  said  section 
1400x  against  the  contractor  and  said  scbool 
district  On  the  5th  day  of  August,  1912,  the 
contractor  made  an  assignment  In  writing 
whereby  it  assigned  to  the  assignee  "all  mon- 
eys due  us  or  that  may  hereafter  become  due 
to  us  fbr  material  or  labor  furnished,  or 
twrrlces  rendered,  under  and  by  virtue  of  a 
certain  contract  •  •  •  for  the  furnish- 
ing of  the  plumbing  and  heating  plant  re- 
quired  In  the  construction  of  the  Carbon 
county  high  school  building."  Said  assign- 
ment was  on  tbe  26th  day  of  October,  1912, 
by  the  assignee,  duly  delivered  to  said  school 
district,  and  said  school  district  at  a  duly 
oonvened  meeting  on  the  said  date  duly  acj 
cepted  said  assignment.  "By  reason"  of  s^ 
asslgnmoit  and  the  acc^tance  thereof  the 
asBlgDee  advanced  to  said  cmtractor  la^ 
sums  of  uHHiey,  which  advances,  excepting 
certain  overdrafts,  were  evldoiced  by  cer- 
tain promissory  notes  executed  by  the  con- 
tractor, and  the  payment  of  said  notes  and 
overdrafts  was  Intended  to  be  secured  by 
the  assignment  aforesaid.  No  part  of  the 
amount  evidoiced  by  said  promissory  notes, 
nor  of  said  overdrafts,  has  been  paid  to  the 
assignee.  None  of  those  who  furnished  ma- 
terial for  said  high  school  building,  nor  said 
trustee  in  bankruptcy,  nor  any  of  the  cred- 
itors of  said  contractor,  "had  actual  notice 
or  knowledge  of  said  assignment"  to  the  as- 
signee, and  all  of  said  uiaterlal  claimants 
"advanced  credit  and  performed  work  and 
furnished  material  believing  their  accounts 
would  be  secured  by  and  paid  from  the  con* 
tract  price  provided  In  said  oontract."  The 
total  amount  of  dalms  that  have  been  died 
.With  tbe  reteree  m  bankruptcy  against  tbe 


bankrupt  estate  exceeds  the  sum  of  (28,000. 
It  la  also  found  that  both  tbe  sui^ly  com- 
pany and  said  Overfleld  flle^  their  claims 
with  the  referee  In  bankruptcy.  Those 
claims  were,  however,  filed  subject  to  the 
pending  actions,  and,  as  appears  from  the 
claims,  were  "filed  without  prejudice  to  the 
right  of  clalmantt  to  proceed  with  said  ac- 
tions and  to  obtain  the  relief  thw^  de- 
manded." 

We  have  aimed  to  eliminate  all  matters 
from  the  foregoing  statement  of  facts  which, 
in  our  judgment,  are  immaterial  to  the  r^jbt 
of  the  materialmen  to  recover  under  section 
1400x,  and  by  reason  of  which  a  recovery  is 
sought  on  other  grounds.  We  have  done  so 
because  we  inrefer  to  rest  the  recovery  of  the 
laborers  and  materialmen  squarely  upon  the 
provisions  of  section  1400x. 

As  before  stated,  the  court,  la  Its  conclu- 
sions of  law.  In  effect,  h^  that  the  labor 
and  material  claimants  bad  acquired  no  lien 
under  section  1400x;  that  the  assignee  had 
acquired  no  rights  by  the  assignment;  that 
the  said  court  was  without  jurisdiction,  and 
that  the  whole  fund  in  litigation,  which  Is 
the  unpaid  portion  of  the  contract  price  for 
the  erection  of  said  high  school  building, 
Eibonld  be  awarded  to  the  trustee  in  bank- 
ruptcy to  be  administered  by  him  under  the 
direction  of  the  bankruptcy  court.  Tbe 
daimants  who  furnished  material  to  tbe  con- 
tractor for  said  high  school  bidldlng,  as  well 
as  the  assignee,  assail  the  omidiishma  of 
law  and  judgment  and  hudat  that  botti  am 
erroneoufl. 

[1]  It  Is  more  convenient  to  iOafiam  of  the 
asalKnee'B  appeal  flnt  For  fbe  reasons  stat- 
ed in  the  case  of  South  Hlgl  School  ZHatrlct 
of  Summit  Oonnty  t.  McMillan  P.  ft  S.  Oo.  efc 
al.,  jnst  deddad,  164  Pac  1011,  the  appeal  of 
the  assignee  cannot  preTall.  In  that  case  we 
exprescAy  held  that  a  person  who  daims  tbe 
contract  price,  In  whole  w  In  part,  which  Is 
due  to  tbe  contractor  f<a  the  erection  of  a 
public  building  has  been  assigned  to'  Urn, 
takes  the  assignment  subject  to  Ote  claims 
for  labor  performed  and  material  fDrnlshed 
to  tbe  contractor,  which  was  by  him  used  In 
the  performance  of  his  contract,  and  whldi 
contract  was  entered  Into  pursuant  to  Comp. 
Laws  1907,  {  1400x,  which  section  we  there 
copied  in  full,  and  to  which  we  shall  merely 
refer  la  this  opinion.  In  view,  therefore, 
that  the  fund  in  question  Is  insxifficlent  to 
satisfy  tbe  preferred  claims  for  labor  per- 
formed and  material  furnished  to  tbe  con- 
tractor, there  is  but  one  conclusion  peruals- 
slble,  and  that  is  ttiat  the  district  court  com- 
mitted no  error  as  against  the  assignee  In 
den}-ing  its  claim  against  the  fund  In  liti- 
gation, 

[2,  3]  With  respect  to  the  appeal  of  the 
supply  company  the  case  Is  different.  In  so 
far  as  the  question  of  preferential  right  to, 
or  lien  against,  the  unpaid  contract  price 
here  In  questlML  is  concerned,  the  case  we 
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hare  Just  referred  to  alao  determines  that 
gnestion  In  favor  of  tbe  sxipply  comiKiny. 
for  _  the  reaaons  there  stated,  the  supply 
Eompany,  In  common  with  ttU  other  claimants 
for  labor  performed  or  material  fomtslied 
to  the  contractor  In  this  case,  aociulred  a  pref- 
erential' tight  against  the  contract  price  so 
far  as  that  was  necessary  to  satls^  its  claim 
against  the  contractor  for  material  furnished 
to  It  for  tbe  high  school  building.  The  trus- 
tee In  bankmptcy,  however,  contends  that,  In 
view  that  the  actions  of  the  snpply  company 
and  of  Mr.  OverfleW  were  commenced  with- 
in tour  months  of  the  filing  of  the  petition 
In  bankruptcy  pursuant  to  which  the  con- 
tractor was  adjudicated  a  bankrupt,  for  that 
reason  the  state  court  Is  without  jurisdic- 
tion to  determine  the  question  of  liens  or 
preferential  claims  against  said  fund,  and 
that  the  whole  matter  should  be  transferred 
to  the  bankruptcy  court,  and  the  bankrupt's 
estate  should  be  there  administered.  If  the 
preferoitlal  rights  or  so-called  liens  of  those 
who  performed  labor  for  or  furnished  ma- 
terial to  the  contractor  In  this  case  had  been 
created  by  contract  within  four  months,  or 
If  the  Hens  were  created  by  court  proceed- 
ings, like  attaclmients  or  kindred  liens,  or 
where,  as  in  the  case  of  In  re  Bombino,  44 
Utah,  141,  138  Pac.  1150.  the  act  which  cre- 
ates the  alleged  lien  in  Itself  constitutes  an 
act  of  bankmptcy  like  a  preferential  assign- 
ment In  state  insolvency  proceedings,  then 
the  contention  of  the  trustee  In  bankruptcy 
would  have  much  force,  A  mechanic's  lien, 
however,  or  a  preferential  right  or  lien 
which  is  created  by  section  1400x,  supra,  is 
not  siq)erBeded  or  affected  by  an  adjudication 
in  bankmptcy  In  case  an  action  is  pending 
to  enforce  such  lien  or  preferential  right  in 
the  state  court  when  the  bankruptcy  pro- 
ceedings are  instituted.  In  such  event  a 
state  court  that  has  acquired  jurisdiction 
usually  retains  It.  The  parties  may,  how- 
ever, by  agreement,  transfer  the  matter  to 
the  bankruptcy  court  If  they  (^oose  to  do  so. 
The  whole  question  Is  fully  discussed  by  the 
author  In  2  Remington  <m  Bankmptcy  (2d 
Ed.)  I  1G99  et  seq.  In  section  1166  of  the 
same  volume  It  is  said : 

"Without  consent  of  tbe  parties,  the  state 
court  is  the  proper  forum,  where  it  U  not  the 
ovmer,  hut  tne  contractor  or  aubcotUraotor,  who 
is  the  ianhnat,  and  whm  third  parties  claim 
Interests."    (Italics  ours.) 

In  Collier  on  Bankmptcy  (0th  Ed.)  p.  945, 
the  author  says: 

"A  laborer's  or  materialman's  lien  for  labor 
performed  for  or  materials  furnished  to  a  snt)- 
contractor  is  not  affected  by  the  bankmptcy  of 
the  subcontractor." 

In  re  Kerby-Dmnla  Co.,  96  Fed.  116,  S6 
a  O.  A.  677,  the  law  Is  stated  in  the  third 
headnote  In  the  fbUowlng  words: 

"A  statutory  Ilea  for  the  wages  of  labor  is  not 
dissolved  or  anaollcd  by  proceedings  in  bank- 
ruptcy against  the  employer  merely  because  such 
liens  are  not  expressly  preserved  by  the  Bank- 
mptcy Act.    On  tbe  contraiy,  the  intention  of 


the  Bankmptcy  Act  is  to  protect  all  Uens,  whethr 
er  arising  of  contract  or  by  statute,  ezc^  only 
such  as  are  expressly  declared  to  be  annulled  or 

invalidated." 

In  Henderson  t.  Mayer,  225  U.  &  631,  32 
Sup.  Ot  699,  56  Ed.  1238.  lb.  Jnatlee  La- 
:  mar.  In  speaking  for  tbe  Dntted  States  Su- 
preme Court,  after  referring  to  Qie  UeoB 
that  are  superseded  or  aflectod  by  bankrupt- 
cy proceedings,  in  ttaa  oonrae  of  Uie  <vlnlon 
says: 

"But  the  statute  was  not  intended  to  lessen 
rights  which  already  existed,  sor  to  defeat  those 
inchoate  liens  given  by  statute,  of  which  all 
creditors  were  bound  to  take  notice,  and  subject 
to  which  they  are  presumed  to  have  contracted 
when  they  dealt  with  tbe  insolvent  Liens  in 
favor  of  laborers,  mechanics,  and  contractora 
are  of  this  character;  and  although  they  may 
be  perfected  by  record  or  foreclosure  within  four 
months  of  the  bankmptcy,  they  are  not  created 
by  Judgments,  nor  are  they  treated  as  having 
been  'obtained  through  legal  proceedings.' " 

To  the  same  effect  aie  South  End,  etc 
Co.  T.  Harbea  (M.  3.)  02  Aa  1127;  la  re 
Grissler.  136  Fed.  7M.  69  a  0.  A.  406,  13 
Am.  Bonkr.  BepL  G06 ;  Savings  Bank  v.  Jewel- 
ry Go.,  123  Iowa,  432,  99  W.  121,  12  Am. 
Bankr.  Bep.  781 ;  In  re  Horton.  102  Fed.  986. 
43  C.  0.  A.  S7;  Btorean  Lumber  Co.  t.  rSTobii- 
Bon,  29  N.  a  UB,  150  N.  W.  563,  L.  R.  A. 
19liSF,  1132. 

As  pointed  out  in  the  caa^  of  South  Hl«b 
School  District  of  Summit  County  t.  Mc- 
Millan P.  &  S.  Co.,  Bupia,  the  preferential 
right  or  ]im  In  this  case  exists  by  virtue 
of  our  statute  (section  1400i^  and  hence 
comes  within  the  doctrine  of  the  authorities 
to  which  we  have  just  referred.  Moreover, 
the  sole  question  respecting  the  claimants' 
rights  to  the  fund  In  question  arises  by  vir- 
tue of  the  laws  of  this  state,  and  there  Is  no 
good  reason,  either  legal  or  otherwise,  why 
tbe  state  courts  should  not  be  permitted  to 
pass  upon  and  adjudicate  the  questions  that 
are  involved. 

In  view  that  we  are  constrained  to  hold 
that  all  of  the  fund  In  question  here  must 
be  distributed  among  the  claimants  who  are 
parties  to  this  action,  there  will  be  nothing 
to  administer  upon  by  the  trustee  in  bank- 
ruptcy. But,  even  it  the  fund  exceeded  the 
claims  of  the  materialmen,  still  the  state 
court  could  determine  the  questions  Involved 
and  order  those  claims  satisQed  out  of  the 
fund  and  turn  the  remainder.  If  any,  over  to 
the  bankmptcy  court  to  be  there  adminis- 
tered. 

[4]  The  tmstee  In  banknipttg',  however, 
also  contends  that  the  supply  company  and 
Mr.  Overfleld  have  waived  their  rights  to 
have  the  questions  Involved  here  adjudicated 
by  the  state  court,  for  the  reason  that  they 
filed  their  claims  with  the  referee  in  bank- 
mptcy as  hereinbefore  stated.  In  filing  th« 
claims  with  the  referee  the  claimants,  how- 
ever, did  so  without  prejudice  to  their  rights 
to  prosecute  their  actions  in  the  state  court 
In  the  case  of  American  Woolen  Oo.  v.  Maag- 
et,  86  Conn.  2^  85  AtL  083.  Ana  Cas.  1913B, 
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889,  It  li  eaqprewly  htid  that  where,  as  In 
tbe  ease  at  bar,  a  claim  Is  filed  with  the 
referee  without  prejadioe,  the  claimant  does 
cot  waive  his  right  to  proceed  with  the  ac- 
Uoa  pending  in  the  state  court  That  case 
ia  decisive  of  this  qaestlon. 

[II  It  is  next  contended  by  the  trustee  In 
l)Bnfcrupt(7  that  in  failing  to  require  tbe 
contractor  to  execute  the  bond  required  by 
chapter  68,  Laws  Utah  1909,  p.  U5,  the 
sebool  district  Is  liable  for  all  unpaid  dalma 
of  tbat  character.  Chapter  68*  afcwesald,  so 
far  as  material  here,  provides: 

"Any  person  or  penons  entering  Into  a  formal 
contract  with  the  state,  any  state  Institution, 
county,  d.ty,  town,  village  or  school  district,  for 
fba  craiBtrnctliai  of  any  public  building,  or  the 
prosecution  and  completion  of  any  pnUic  work 
or  improvements,  or  for  repairs  upon  any  public 
building,  public  work  or  improvement,  shall  be 
reQulred  b^iwe  commencing  wach  wwk  to  eze- 
cute  a  penal  bond,  with  good  and  sufficient 
surety  or  sureties,  for  the  faithful  performance 
of  said  contract,  with  tbe  additional  obligation 
that  such  cfflitractcff  or  contractors  shall  prompt- 
ly make  payment  to  all  penons  supplying  labor 
and  matmal  used  in  tile  prosecution  of  tbe  work 
provided  for  in  sncli  contract ;  and  any  person, 
company,  assodatifm  or  corporation  who  has 
fumished  labor  or  material  used  lu  tbe  construc- 
tion or  repair  of  any  public  building,  pnblie  work 
or  improvement,  payment  for  which  has  not  been 
made,  shall  have  the  right  to  intervene  and  be 
made  a  party  to  any  action  instituted  by  the 
obligee  on  tbe  bond  of  the  contractor,  and  to 
have  their  rights  and  claims  adjudicated  In 
such  action  and  judgmoit  raidered  tbereiHi  sub- 
ject, however,  to  tbe  priority  of  the  claim  and 
judgment  of  the  obliges  therti n." 

While  a  number  of  cases  from  different 
states  are  dted  hy  comu^  yet  there  Is  mtlj 
one  case  In  which,  misx  a  statute  like  oars, 
it  has  directly  been  held  that  the  school  dis- 
trict Is  liable  for  faUlng  to  esact  such  a 
bond  from  the  ccmtractor.  Northwest  Steel 
Co.  T.  Schoca  District,  76  Or.  321,  148  Pae 
1184,  l4  B.  A.  1915F,  629.  WbUe  In  the  case 
jnat  dted  the  case  of  Owen  t.  HIU.  67  Mich. 
4S,  84  N.  W.-049,  la  refomd  to,  yet  the  stab- 
nte  passed  on  by  the  Midiigan  court  was 
much  stnmger  than  onrs,  and  In  tbat  case 
the  question  discnssed  was  whether  the  in- 
dividual members  ctnnpostng  the  board  of 
trustees  were  liable  tor  negligence  In  fill- 
ing to  require  tbe  contractor  to  execute  sa<di 
a  bond.  They  were  held  liable  by  a  divided 
court.  In  Plummer  v.  Komedy,  72  Mich. 
298,  40  N.  W.  438,  the  same  question  was 
again  before  tbe  Supreme  Court  of  Iflehlgan, 
and  in  that  case  tiie  statute  was  bold  constl- 
totional,  and  there  again,  by  a  divided  court, 
the  IndlTidnala  were  held  liable  for  negli- 
gence. The  Michigan  statute  paaaed  on  In 
that  case  reads  as  ftollowa: 

"That  when  pubHc  buildings  or  other  public 
works  are  about  to  be  built,  repaired,  or  orna- 
mented under  contract,  at  the  expense  of  this 
state,  or  of  an;  county,  city,  riUage,  township, 
or  scnool  district  thereof,  upon  which  buildings 
or  works  liens  might  attadi  for  labor  or  ma- 
terials if  belonging  to  private  persons.  It  shall 
be  the  duty  of  the  board,  officers,  or  agents  con- 
tracting on  behalf  of  the  state,  county,  city, 
village,  townsbip,  or  scfaoc^  district  to  require 
sufficient  security  by  bond  for  the  payment  by 


the  contractor,  and  all  subcontractors,  for  all 
labw  performed  or  materials  fumished  in  the 
erection,  repairing,  or  omamentliig  of  sodi 
buUdhig.''  Pub.  Acts  1883.  No.  94,  as  amended 
by  Pub.  Acts  1885.  No.  4B. 

A  contrary  conclusion  was,  however,  reach- 
ed under  statutes  similar  to  the  Michigan 
statute  by  tbe  Supreme  Court  of  MlnncBota 
in  Ihk  V.  Duluth  City,  58  Minn.  182.  59  N. 
W.  960,  and  la  Kansas  In  Freeman  v.  City 
of  Ohanute,  63  Kan.  573,  66  Fac.  647.  In 
the  following  cases  similar  statutes  have 
been  discussed:  Pressed  Brick  Co.  v.  School 
District,  TD  Mo.  App.  669;  Plumbing  Supply 
Co.  V.  Board  of  Education,  32  S.  D.  270,  142 
N.  W.  1131;  MoDDler  v.  Godbold,  116  La. 
165.  40  South.  60^  5  L.  B.  A.  (N.  S.)  463, 
7  Ann.  Cas.  768;  Blanchard  v.  Bums,  110 
Ark.  615,  162  S.  W.  63,  49  L.  B.  A.  (N.  S.) 
1199.  In  all  of  those  cases  what  Is  decided 
is  ttiat  the  members  composing  the  school 
boards  were  not  individually  liable.  It  Is 
not  held,  however,  that  the  school  districts 
were  liable.  In  tbe  case  at  bar  the  question 
of  whether  the  individual  members  are  or  are 
not  liable  is  not  before  us.  They  are  not  par- 
ties to  the  action  and  did  not  Join  in  tbe 
statemait  of  facts,  and  hence  have  not  had 
their  day  in  court  The  question  then  Ib: 
la  the  school  district  liable  under  our  stat- 
ute? It  would  seem  that  a  mere  cursory 
reading  of  chapter  68,  supra,  would  coovlnce 
any  one  that  it  was  not  the  intention  of  the 
Legislature  to  penalize  the  taxpayers  be- 
cause the  trustees  may  fall  or  overlook  the 
necessity  of  requiring  the  contractor  to  ex- 
ecute the  statutory  bond  to  secure  the  pay- 
ment of  those  who  have  supplied  either  la- 
bor or  material,  or  both,  to  the  contractor 
to  complete  the  school  building  tliat  la  being 
constructed.  Indeed,  the  statute  does  not  in 
express  terms  impose  the  duty  either  upon 
the  scbo<d  district  or  nptm  the  trustees  to 
«cact  the  bond.  What  Is  said  Is  that  any 
person  entering  Into  a  contract  "with  the 
state,  any  state  Institution,  *  *  *  or 
school  district  •  •  *  shall  be  required 
twfore  commencing  such  work  to  execute  a 
penal  bond  •  •  •  that  such  extractor 
or  eontraetors  shall  promptly  make  payment 
to  all  persons  supi^ying  labor  and  material 
used  in  the  prosecution  of  the  work  provided 
for  In  said  contract."  No  special  duty  Is 
thus  imposed  on  aoy  one  save  the  person  Me- 
tering into  tbe  contract  He  shall  be  re- 
quired to  execute  a  bond,  no  one  else.  Tlie 
phrase  "shall  be  required"  Is  no  strongerthan 
if  the  phrase  **i8  hereby  required"  had  been 
used. 

Again,  the  state  la  Inelnded  with  sll  the 
otbw  snbdlvialons,  and  the  atete  cannot, 
without  Its  consent,  be  sued.  All  the  other 
subdlvlslona  are  merely  arms  of  the  state 
government,  and  it  cannot  be  reasonably  as- 
sumed that  It  was  intended  that  those  should 
become  liable  for  faltare  to  take  a  bond  while 
the  state  Itself  remains  immune.  Moreover, 
there  is  absolutely  nothing  contained  in  the 


Digitized  by  Google 


164  PACiriG  BEFOBTBB 


■tatnte  from  whldi  one  may  dedace  by  on- 
BTOldable  InfereDce  that  the  Legislature  In- 
teQde<I  to  Impose  the  drastic  consequences 
contended  for  by  the  trustee  in  bankruptcy. 
The  Innocent  taxpayers  should  not  be  doubly 
penalized  unless  the  statute  In  clear  and  ex- 
press terms,  or  at  least  by  unavoidable  Im- 
plication, has  Imposed  Eiuch  consequences. 
Although  It  were  held  that  "shall  be  requir- 
ed" refers  to  the  school  district  rather  than 
to  the  person  contracting,  yet  that,  standing 
alone,  cannot  be  construed  so  as  to  make 
the  district  liable.  To  so  construe  the  stat- 
ute we  must  Import  something  into  It  Nor, 
in  view  of  the  construction  and  effect  that 
we  hare  placed  on  section  1400x  In  the  case 
of  South  High  School  District  of  Summit 
County  T.  McMillan  P.  &  S.  Co.,  supra,  and 
again  In  this  case,  is  such  a  drastic  construc- 
tion and  result  necessary.  Under  cfur  stat- 
ute any  one  Interested  may  demand  that  a 
bond  be  executed  or  required,  and  if,  after 
demand,  the  school  trustees  should  still  re- 
fuse to  act,  then,  as  pointed  out  lu  the  case 
cited  from  Kansas,  the  refusal  would  be 
willful,  and  a  different  result  might  ToUow. 
No  reason  Is  given  by  the  Oregon  Supreme 
Court  why  the  statute  should  receiye  the 
oonstmction  placed  upon  it  by  that  court. 
We  are  therefore  unable  to  concur  In  the 
conduidoiis  reached  by  that  court  Upon  the 
other  hand,  we  are  clearly  of  the  (pinion 
that  it  was  not  the  Intention  of  tiie  Leglda- 
tare  to  impose  a  liability  i^n  the  school 
districts  ot  this  state  for  the  mere  failure 
to  exact  the  bond  provided  for  in  diapter 
68,  Bupra,  'unless,  as  suggested,  the  failure 
Is  a  willful  one. 

CI]  It  is  next  suggested  by  the  trustee  in 
bankruptcy  tliat  those  who  performed  labor 
and  furnished  material  for  the  high  school 
bulMlng  are  not  all  before  the  court  There 
is  absolutely  nothing  in  the  record  indicating 
that  they  are  not  aU  before  the  court  If 
It  were  true,  however,  that  not  all  of  that 
class  availed  themselves  of  their  rights,  Oiat 
standing  alone,  would  hardly  be  a  reason 
vtbj  those  who  did  so  should  be  derived  of 
theiia  It  there  are  some  who  did  not  go 
Into  court  narsuant  to  section  1400x,  they 
have  merely  waived  something  they  could 
waive,  and  the  trustee  in  bankruptcy  cannot 
avail  himself  of  th^  &ilure  to  act 

[1}  Another  qaestlon  argued  was  whether 
there  is  any  priority  as  between  or  among 
those  who  have  claims  for  labor  performed 
or  material  furnished  to  the  contractor  who 
constructs  a  public  building  and  where  the 
claims  are  baaed  upon  section  1400x.  We 
are  clearly  of  the  opinion  that  there  can  be 
no  priority  between  or  among  those  who  pre- 
sent claims  under  said  section.  The  provi- 
sions of  that  section  clearly  imply  that  all 
In  the  same  class  shall  be  equally  protected 
In  their  rights,  and  not  that  the  first  comer 
should  be  first  served.   It  is  Just  as  necee- 


sary  and  quite  as  important  to  perform  the 
last  labor  or  to  furnish  the  last  material  for 
a  building  as  it  is  to  perform  the  first  labor 
and  to  furnish  the  first  materlaL  The  lights 
of  all  are  therefore  equal.  And,  as  we  have 
seen,  the  action  that  may  be  commenced  by 
any  one  or  more  merely  is  commenced  to 
enforce,  and  not  to  create,  the  ri^t ;  there- 
fore any  action  that  may  be  commenced  does 
not  give  priority.  All  may  intervene  in  one 
action  or  may  bring  separate  actions.  It 
would  be  preferable,  however,  to  save  the 
fund  that  all  should  intervene  in  one  action. 
We  think,  therefore,  that  no  priority  was  in- 
tended and  none  can  be  given  by  the  courts. 
Where  the  fund  In  the  hands  of  the  public 
corporation  is  insuffidcDt,  therefore,  to  sat- 
isfy all  claims  for  labor  performed  and  ma- 
terial furnished  to  the  contractor,  the  court 
should  distribute  the  fund  among  those  wha 
are  in  court  claiming  their  rights  under  sec- 
tion 1400X  In  the  proportion  that  their  claims 
bear  to  the  whole  fund  that  Is  In  the  hands 
of  the  public  corporation. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court 
of  Carbon  county,  with  directions  to  set 
aside  the  conclusions  of  law  and  to  make 
conclusions  of  law  In  conformity  with  this 
opinion,  and  to  enter  Judgment  In  favor  of 
the  appellant  supply  company,  and  in  tavor 
of  Chauncey  p.  Overfleld,  in  accordance  with 
the  stipulation  of  the  parties  governing  his 
claim;  the  supply  company  to  recover  its 
costs  on  appeal;  all  the  other  parttes  to  pay 
the  OKts  Incurred  each. 

McGARTT  and  OORFMAN,  JJ.,  concur. 


OEORQB  A.  LOWE  &  CO.  et  al.  v.  I;EIART 
et  aL   (No.  2986.) 
(Sapreme  Gowrt  of  Utah.   April  19,  191T.) 

1.  BaNKBUPTCY    <9=»102    —  MATEBIAUffiN*S 
Liens— Pbiobitt. 

Under  Comp.  Laws  1907,  |  1400i:,  author* 
ixing  'any  person  furnishing  materials  to  any 
principal  contractor  for  the  construction  any 
public  work-,  for  a  school  district,  etc.,  to  sue 
the  contractor  and  the  school  district  and  recov- 
er judgment  against  the  district  for  the  amount 
doe  from  it  to  the  contractor,  or  a  sufficient 
amount  thereof  to  pay  the  judgment  against  the 
contractor,  the  rights  of  materialnieD  to  a  fond 
due  the  contractOT  from  a  school  district  are  sn- 
perior  to  the  rights  of  the  contractor's  trustee  in 
bankruptcy.! 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  I  204.] 

2.  Appkal  Ann  Ebbob  «»1119  —  Rblxbt  to 

Parties  Not  Appeaung. 
Where,  in  consolidated  actions  by  material- 
men  agaiut  a  contractor  and  a  school  district, 
the  trial  court  rendered  judgment  in  favor  of  the 
contractCMr's  trustee  in  bankruptcy  for  the  fund 
due  the  contractor  from  the  school  district,  and 
part  only  of  the  materialmen  appealed,  those  not 
appealing  waived  their  rights  to  participate  in 


^  Soutb  High  S'chool  Diet,  of  Summit  County  t. 
McMillan  P.  &  3.  Co.,  IM  Pac.  ItWl ;  Joespli  Nelmn 
Supply  Co.  y.  L«ary,  164  Pac.  1047. 
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tbe  fnad,  and  were  not  entitled  te  rallef  on  ap- 
peaL 

[£d.  Not&— For  otiiw  caws,  see  Appeal  and 

Error,  C«nt.  Die  H         3296,  4415, 1416.] 

S.  SOHOOU  AHD  SCHOOXi  DlBTBKTe  «C386(2)— 

Rights  or  IAbobers  aud  Maiesiaijckn — 

PsioBinxs. 
Under  C<«np.  Lawi  lOOT,  |  1400k,  there 
can  be  no  prefwences  as  between  materiahBen 
elaiaUoa  a  niad  dae  a  contraator  frcHn  a  Bchool 
district  07  reason  <Mt  priority  ia  conuueocms  ac- 
tion to  enforce  rl^tB  against  such  fund,  as  the 
preferential  rijcht  to  the  fund  is  given  by  the 
stalrnte,  and  the  actioK  la  msMly  to  enforce  tbe 
right.* 

[Ed.  Note.— For  other  caaes.  see  Schoolg  and 
BdKwl  Districts,  Gent  Dig.  H  203-205.] 

Appeal  from  District  Oourt,  Jaab  OoaOtJi 
Joshua  Greenwood,  Judge. 

Consolidated  actions  by  George  A.  Lowe  &  Co. 
and  others  against  the  Wrigbt-Osbom  Company 
and  others,  in  which  William  H.  Leary,  trustee, 
intervened.  Frcxn  an  adverse  Jndgnent,  certain 
of  the  i)la)ntills  appeal  Beversed  and  remand- 
ed, with  directions. 

Marioneatrz,  Stott  ft  Beck,  of  Salt  Lake  Ctty, 
for  appelant  George  A.  Lowe  &  Co.  Dey,  Hop- 
paugb  &  P^ian.  of  Salt  Lebe  City,  for  app^- 
lant  Improved  Press  Brick  Co.  Howat,  Mar- 
shall, Macmillan  &  Nebeker,  of  Salt  Lake  CSty, 
for  amwllants  Morrison,  Merrill  ft  Co.  and  an- 
other. J.  A.  HowelL  of  Ogden,  and  Skeen  ft 
Skeen,  of  Salt  Ijoke  City,  for  respondent  Leair. 
Jas.  D.  Pardee,  of  Salt  Lake  Oil?,  for  respond 
ent  nntic  High  School  Dlat 

FRICK,  C.  J.  Tbis  action  IhvoItos  predse- 
I7  tbe  same  questlODs  of  law  that  are  In- 
TOlTed  in  the  two  actions  South  High  School 
District  of  Summit  Corml?  v.  McMillan  P.  ft 
8,  Co.,  164  Pae.  1041,  and  Joseph  Nelson  Sup- 
ply Co.  T.  Leary  at.  al.,  164  Pac  lOi'J,  Just 
decided.  In  this  case  tiie  same  Wrlgbt-Os- 
bom  Company  named  in  those  cases,  herein- 
after called  contractor,  entered  Into  a  con- 
tract with  the  TlDtic  high  school  district  of 
Jnab  connt?,  hereinafter  styled  ftchool  dis- 
trict, to  MHistmct  a  high  school  haildhig  for 
said  school  district  The  plaintiffs.  George 
A.  Lowe  ft  Co.,  Morristm,  Menlll  ft  Co.,  IHi- 
nois  Engineering  CiHnpany.  Jos^h  N^son  i 
Supply  Company,  and  ImpToved  Brlt^  Com- 
pany, sold  and  dettvdred  material  to  said 
contradnr  wbidb  was  used  Id  tbe  constrde- 
tlon  of  said  blgb  sdiool  buUding:  OSie  con- 
tractor fttRed  to  pay  for  said  material  In  the 
amounts  Im'^nafter  stated,  and  the  fire 
lAaintlfCs  Commenced  actlcHis  against  said 
contractor  and  said  school  district  under 
Otnnp.  Lairs  1907,  {  140OE.  Wlien  those  ao- 
tlons  mare  ctnomenced  the  sdiool  district  bad 
in  its  bands  as  part  of  the  ocmtracC  price 
which  WAS  owing  to  tbe  contractor  on  said 
eontmct  the  sum  of  97,000.  Pendtng  the 
l^nUfV  actions,  all  of  have  been  con- 
solidated, the  oontractor  was  adjudicated  a 
baokrapt,  and  Wm.  H.  Leary,  as  trustee  In 
banlcraptC7<  Intervened  In  the  aMoa  and 
claimed  said  $7,000  as  assets  of  said  bank- 
rupt estate,  and  wblcfa  be  contends  should  be 
administered  for  tbe  beneflt  of  all  the  credi- 
tors of  said  estate.    It  is  not  necessary  to 


enter  upon  a  detailed  statement  ot  facts  In 
this  case,  Educe  Ote  legal  questions  lUTOlTed, 
with  pertiape  one  or  two  exceptions  hereln- 
after  to  be  noticed,  are  the  same  as  those  In 
the  preceding  cases  before  referred  to. 

The  district  court  ftnind  that  there  was  due 
for  material  famUtaed  as  aforesaid  to  George 
A.  Lowe  ft  Go.  the  sum  of  9677.60;  to  Morri- 
son, Merrill  ft  Cb.  the  sum  of  98.801.74 ;  to 
the  nilnola  Engtneerlng  Company  the  snm 
of  9676;  to  Improved  Brick  Company  tbe 
sum  of  9822.84;  and  to  Joseph  Netara  Snn>I}r 
Company  tbe  sum  of  92>417.21-^aking  a 
total  due  to  tbe  fire  plaintiffs  of  98,504.30,  or 
91.594.88  In  excess  of  tbe  amount  due  tiie 
oontractor  <m  its  contract.  The  court,  after 
flndbig  the  ftcts,  wlii<A,  banring  parties  and 
dates,  are  practlcftUy  tbi&  same  a»  those  stat- 
ed In  tin  preceding  cases,  made  conclusions 
of  law  wblcb,  in  effect,  are  Uke  those  in  Jos- 
eph Ndna  SUKily  Oo.  t.  Leary  et  ol.,  supra, 
and  altered  Judgment  awarding  the  whole  ot 
said  97,000  to  the  ■tnntee  In  bankruptcy  to 
be  administered  1^  him  under  fbe  directions 
of  ttaer  bonkmptey  court  for  the  beneAt  of  all 
of  the  creditors  of  said  bankrupt 

ITie  Are  plain  tiffs  aforesaid  appeal  from 
£he  Judgment  and  Insist  that  the  amdusions 
ot  law  and  Judgment  are  erroneous  for  tbe 
same  reasons  urged  in  the  Nelson  Case. 

[1]  Thft  conclosionB  of  law  and  Jndgment 
in  tbis  case  cannot  prevail  for  the  reasons 
stated  In  the  Nelson  and  in  the  South  High 
Schofd  District  CaaeSL  In  view  of  the  ded- 
^on  in  those  cases  It  is  not  necessary  to  re- 
state or  to  add  to  tbe  reasons  there  stated 
Vrhy  tbe  oonelnrions  ot  law  and  Judgment 
entered  in  this  case  cannot  prevail.  Under 
those  dedsftcms  tbe  rights  ctf  tbe  plaintiff  to 
the  fund  remaining  in  the  bands  of  the 
school  district  ore  siQwrior  to  tbe  rights  of 
the  trustee  in  bankruptcy. 

[2]  It  is,  howevw,  suggested  by  tbe  trns- 
tee  in  bankmptt^  that  there  wm  others  who 
preferred  claims  against  the  contractor  for 
i  labor  performed  and  material  furnished  for 
said  high  school  bnlldlng,  and  who  had  also 
brought  actions  or  Int^ened  In  actions 
brougbt  against  the  contraetsr  and  tbe  school 
district.  While  It  is  true  that  there  were 
other  claimants,  yet  wb«i  the  district  court 
rendered  a  decision  adversely  to  their  claims, 
tbat  Is,  when  tbe  said  court  decided  that  tbe 
claim  of  tbe  trustee  In  bankruptcy  was  sn- 
.perlor  to  tbeir  dalms,  then.  Inst^d  of  ap- 
pealing to  ttals  court  as  tbe  plalntifCs  have 
.done,  those  dalmanta  acquiesced  In  the  de- 
dslon  of  tbe  district  court.  All  of  those 
dalmants  thus  have  adopted  ^e  dedslon  of 
the  district  court  as  the  law  of  the  cose, 
and  hence  have  waived  tlieir  rights  to  partic- 
ipate In  the  fund  left  In  the  hands  of  the 
sdiool  district  We  can  only  help  those  who 
have  attempted  to  help  themselves.  Nor  is 
the  trustee  In  bankruptcy  In  a  ptsltion  to 
help  those  dalmants  out  of  the  dil^nma  In 
which  they  have  placed  themselves  by  ac^ 
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qtdasdiig  In  fbe  dedalon  Of  tbe  district  court. 
So  tsLt  as  ttiey  an  concerned,  tiiareforob  that 
court's  dedaUn.  la  the  law  of  this  caseu 

II]  It  la  alao  cootaided  tbat,  laaanmdi  aa 
ca»  or  two  ot  the  adlona  ven  fommenced 
more  than  four  mcffltba  prior  to  th^  time 
tbat  the  oontxactor  was  adjudicated  a  bank' 
rapt,  for  that  reaaim  the  rights  of  the  dalm- 
antg  in  those  actloos  are  paramount  to  the 
rights  of  those  claimants  whose  actions  were 
commenced  within  the  four  months  peariod 
of  that  adjudication.  Aa  pointed  out  in  the 
Ndson  Case,  however,  it  is  not  tta  actkm 
that  ^vea  the  isefiere&tlal  rl^  to  the  fmd, 
bnt  that  vistA  ezlsta  by  Tirtne  ot  the  atatate^ 
and  all  that  the  actlcm  is  for  ia  to  raiforce 
the  right  There  can  be  no  preferences, 
therefore,  as  between  or  among  those  who 
base  thdr  dalma  on  section  1400x  f6r  labor 
performed  or  material  famished  for  a  public 
bnUding.  Tbe  claim  of  preference  can  there- 
fore not  pieraQ. 

It  followB,  therefore,  that  the  district 
court  erred  in  Its  ooncluilons  ot  law  and 
Judgment  Th«  Judgment  Is  therefore  rerera- 
ed.  and  the  cause  is  remanded  to  the  district 
oourt  of  Juab  county,  with  dlrectkma  to  make 
conciualcHis  of  law  and  enter  Judgment  In 
favOT  ot  the  five  plaintiffs  and  to  distribute 
said  97,000  among  those  plalntlflb  in  the  pro- 
portion tbat  their  respective  dalma  bear  to 
said  fund  of  $7,000;  plelntlfllB  to  reoorer 
costs. 

McOABTT  and  OOBFMAN.  3 J.,  concur. 


FISST  NAT.  BANK  OF  GARDEN  CITT  T. 
STROUP.    (No.  20S79.) 

(Snpreme  Court  of  KaoBas.    March  10,  1917. 
On  Rehearing,  May  12,  1917.) 

(SvUabut  iv  the  Oourt.) 

1.  Trial  «==>359(1)— Special  Pimdikob— Gbw- 

BBAL  VeBDIOT— InCONSISTKNCT. 

Judgment  may  not  be  rendered  contrary  to 
the  gener^  verdict  sustaining  several  dafcuMfl 
to  an  action,  on  special  findings  of  fact,  unless 
the  special  findings  defeat  each  defense. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  %%  857-«60.  875,  878.] 

2.  Bills  and  Notes  «=»539  —  Gbukkal  Yn- 

DICT— REPUGNAnOT  OW  SPXOIAL  FlHDIHOS. 

Special  findlngi.of  fact  considered,  and  Aeld 
to  be  in  harmony  with  de  general  verdict. 

[Ed.  Note.— For  other  cases,  see  BIHi  and 
Notes,  Gent.  Dig.  U  1911-19U,  1984;  Trial. 
Gent  Dig.  g  860.] 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  First  National  Bank  of  Gar- 
den City,  Ean.,  against  Fi.  S.  Stronp.  Judg- 
ment for  plaintiff  notwithstanding  a  verdict, 
and  defendant  appeals.  Reversed,  and  cause 
remanded,  with  directions  to  mter  Judgmoit 
for  defendant  cm  the  gmeral  verdict. 

J.  O.  WUson.  Z.  a  Mllllkln,  and  J.  H.  Wll- 
soD,  all  of  Sallna,  for  appellant.  W.  B, 
Hutchison  and  G>  B.  Tance,  both  of  Garden 
aty,  and  Thomas  L.  Bond,  of  SaUna,  for 

appellee. 


BTJBqH.  J.  The  action  was  one  to  re- 
cover on  a  promissory  note.  The  defenses 
were  tbat  the  note  was  procured  by  fraud- 
ulent rcpreaontations.  was  wltlumt  consid- 
eration, and  was  given  fi>r  acotMnmodatloii. 
yrYth  a  verdict  for  the  d^iendant,  the  jury 
returned  special  fM\\n^  of  fact  on  whldi  the 
court  reodered  Judgment  for  the  plalntlflE. 
33ie  dtfendant  appeals,  and  assigns  aa  earn 
the  tendering  of  Judgment  on  the  flndlnga  ot 
fact. 

On  ApiU  16,  1900,  the  plalntlft  gave  hie 
negotiable  promissory  note  to  the  Eanaas 
Railway  Constmctton  Company  for  $5,200, 
payable  on  October  16,  1909.  In  due  course 
this  note  came  into  the  hands  of  the  Oentral 
Natl<mal  Bank  of  Topeka,  and  at  maturity 
was  salt  to  the  plaintiff  for  collection.  It 
ttore  the  Indoraonent,  "Demand  and  notloe 
of  protest  waived,"  stgned  the  eonatroc- 
tirai  company.  The  def^dant  gave  the  plain- 
tiff a  note  fbr  «5,200,  dated  October  16, 1909. 
and  maturing  on  January  IS,  1910.  Ti»  old 
note  was  marked,  *'Pald  by  new  note  to  lat 
Natl  Bank,"  and  surrendered.  Hie  second 
note  was  renewed  from  time  to  time,  and 
the  note  sued  on,  dated  October  16,  1913, 
was  the  last  of  the  snlea  of  raiewals. 

The  answer  Uleged  that  ttie  note  maturing 
October  16,  1909,  waa  given  at  the  Instance 
of  the  plalidlff,  without  consideration,  and 
because  of  the  following  representations: 

"That  said  construction  company  vras  thee 
and  there  engaged  in  the  construction  of  a 
certain  railway,  and  then  had  on  deposit  with 
said  plaintiff  bank  certain  funds  and  secoritiea 
out  of  which  it  would  recuve,  upon  the  com- 
pletion .of  a  lAort  sectitHi  of  said  railway,  fonds 
sufficient  to  meet  all  its  obligattons,  including 
Uie  said  promissory  note;  that  said  railway  otm- 
struction  company  was  solvent  and  had  sufficient 
assets  to  meet  all  of  Its  obligatiooB,  and  tbat  the 
signing  of  said  promlssMy  note  by  this  defendant 
vras  only  intended  to  enaUe  said  plaintiff  to  ad* 
vance  sums  of  money  at  interest  to  said  eoe- 
BtructiOB  company  until  the  oompletioD  of  said 
portions  of  eaid  Ime  of  railway." 

The  note  dated  October  16, 1909,  was  given 
without  consideration  moving  from  the  plain- 
tiff to  the  defmdont,  and  was  Intmded  as 
an  extension  of  time  on  the  constmctloa 
company  note.  It  waa  procured  by  r^re- 
santatlons  as  follows: 

"That  It  was  necessary,  eqiedient  and  advan- 
tageous to  plaintiff  that  the  note  given  to  said 
construction  company  and  indorsed  to  jdaintiff 
should  be  renewed  by  defendant  and  given  to 
plaintiff  directly  in  plaintiff's  own  name;  bnt  that 
neverthelees  said  construetioa  company  was  still 
Bolvei^  and  would  pay  the  said  note  upon  the 
completion  of  the  aforementicmed  section  of  rail- 
way  and  the  realisation  upon  its  securities  on 
deposit  vrith  said  bank,  the  plaintiff  herein; 
and  that  at  all  events  plaintiff  would  hold  and 
save  this  defeudant  harmless  at  all  times  up(u 
the  note  then  to  be  idven." 

Bach  subsequent  renewal,  including  the 
note  sued  on,  was  given  undw  lite  drcnm- 
stances,  and  the  repreaentatlona  relating  to 
the  deport  of  funds  and  aecuritlea  of  the 
construction  company,  Its  solvency,  and  its 
assets,  were  false. 
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nw  msHjt  be(ridM  eontainlns  a  gmeral  de- 
nial, stated  that  the  note  matnrlng  October 
IStt  1909,  was  given  l>7  the  defendant  for 
tmnds  of  the  railway  company ;  that  the  de- 
fndant  knew  aU  about  tbe  buslnesa  and 
flnanoea  of  tJie  eonrtroctton  company;  that 
niien  tbe  note  came  to  the  plaintiff  from  the 
Central  N:atlonal  Bank  tbe  defendant  ap- 
idled  to  the  plaintiff  for  a  loan  of  mon^  to 
take  it  np;  that  the  plaintiff  loaned  tbe  de- 
fendant 9(^200  to  take  It  np ;  that  the  note 
tHYva  on  October  16, 1900,  was  tor  this 
loan ;  and  that  the  note  sued  on  was  a  re- 
newal (tf  nicb  note. 

By  hutmctlon  Na  S  tbe  ccnrt  adflsed  the 
Jury  that  If  the  note  dated  October  IS,  1900, 
was  Intmded  aa  an  extMuloa  of  time  on  the 
note  to  the  constntctlon  company,  and  the 
Tepregentattona  alleged  to  hare  been  made 
were  made  and  r^ied  on,  and  were  falee, 
tbe  verdict  most  be  for  the  def  m&uit  In- 
■bructiona  numbered  4  and  0  read  as  fidlowB : 

"4.  If  yoQ  and  that  defendant  s^ied  and  de- 
Uverad  his  Qote  lor  99,200  to  tbe  Kawas  Bttil- 
waj  GonBtruction  Gompan;  as  an  acoommoda- 
tion  note  to  eaid  company  for  Its  aae  in  obtain- 
ing funds  or  credit,  and  uat  plaintiff  knew  that 
fact,  and  that  on  or  aboat  the  maturity  of  aaid 
note  tbo  plaintiff  decided  to  arranca  to  carry 
the  indebtedness  represented  by  said  note  for 
said  railway  conBtniction  company  and  thereby 
to  aid  Mid  owipany  in  the  prosecution  of  its 
burincBe,  and  propoaed  to  denndant  that  if  he 
would  ^Te  hia  new  note  to  said  bank  for  the 
same  sum  as  an  accompioflation  note  to  tbe 
bank  to  better  enable  said  bank  to  carry  such 
indebtedness  for  the  railway  eompaty,  then  your 
verdict  sboold  be  for  the  defandaat 

The  jury  are  instructed  that  an  accommo- 
dation note  ia  a  note  given  not  for  value  receiv- 
ed, bat  as  an  accommodation  or  favor  }n  the 
course  of  business  to  tbe  party  to  whom  It  was 
tirm." 

Tbe  Jury  were  advised  in  Instroctlons 
numbered  8  and  0  that  If  tbe  plaintiff  loaned 
the  defendant  the  amount  necesaary  to  pay 
tbe  note  maturing  on  October  15,  1909,  held 
by  the  Central  National  Bank,  the  loan 
wonld  be  a  sufficient  consideration  for  the 
note  given  October  15,  1909,  and  the  verdict 
dmuld  be  fbr  tbe  idaintlff. 

The  jury  returned  the  foUowlng  special 
Ondings  of  fact: 

"1.  Did  the  Central  National  Bank  at  Tope- 
ka,  Kan.,  purcbaae  from  the  railroad  company 
tbe  note  given  said  company  by  defendant? 
Ans.  Yes. 

"2.  Did  the  Central  National  Bank  of  Topeka, 
Kan.,  send  said  note  to  the  plaintiff  bank  for 
cf^ection?   Ass.  Yes. 

••3.  Did  the  plaintiff  advance  the  money  to  pay 
said  note?    Ans.  Yes. 

"4.  If  you  answer  the  preceding  question.  In 
tbe  affirmative,  then  did  defendant  execute  and 
deliver  to  plaintiff  his  note  for  tbe  money  so 
advanced?  Ans.  By  accommodation  note  as  per 
instnictlon  5. 

When  the  defendant  signed  the  note  sued 
on  in  this  action,  did  he  have  knowledge  that  the 
railway  conatmcMon  company  was  finandally  ir- 
responsible?  Ans.  No. 

"6.  If  you  answer  the  preceding  qnestion  In 
the  negative,  then  could  the  defendant,  prior  to 
the  signing  of  tbe  note  sued  on,  with  ordinary 
dlHgence  learn  the  fiQaocial  condition  of  tbe 
railway  constructiMi  companyt   Ane.  NOk" 


Tbe  instmcdons  to  tlie  jury  and  Uie  ilnd- 
ings  of  fact  are  accepted  as  correct  by  hoth 
parties. 

[1]  The  general  verdict  fbnnd  all  the  de- 
ments of  every  issne  submitted  to  tbe  Jury 
in  ftivor  ot  tbe  d^^ndant,  except  so  fur  as 
irrecoq<^bto  fhcts  were  stated  In  t^edal  find- 
ings. In  determining  the  qnestion  whether 
or  not  the  general  verdict  is  controlled  by 
special  findings,  all  doubts  as  to  the  meaning 
ot  any  finding  are  to  be  restdved  In  fiivor  of 
consistency  in  the  Jury's  work.  Spet^  find- 
ings must  be  Interpreted  to  harmonize  with 
the  gowral  verdict  if  It  be  possible  to  do 
so.  Should  special  findings  be  opposed  to  a 
general  verdict  which  sustains  several  de- 
fenses. Judgment  ctrntraty  to  the  verdict  can- 
not be  rendered  unless  the  fact  or  facts 
found  spe<^lly  defeat  each  defoisa 

In  this  case  tliere  wwe  two  defenses  plead- 
ed: Fraud  and  accommodation  of  the  plain- 
tiff without  coDslderation.  SUtber  defense 
was  sufficient  to  defeat  llabUlty,  and  each 
one  was  submitted  to  tbe  Jury  separately 
from  the  other.  Under  Instruction  Na  3,  it 
made  no  difference  whether  or  not  the  note 
was  given  for  the  advantage  of  the  plaintiff 
In  financing  the  railway  company,  and  no 
difference  whether  or  not,  in  a  legal  sense, 
the  defendant  received  some  coustderation 
by  having  his  liability  to  tiJie  Topeka  bank 
discharged  by  the  plalntifTs  adraucement  of 
money  to  take  up  the  note  which  that  bank 
held.  If  as  a  matter  of  fact  the  note  given 
on  October  15,  1909,  was  intended  as  au  ex- 
tension of  time  on  the  note  matnrlng  on  that 
day,  was  procured  by  false  statements  con- 
cerning the  construction  company's  finances, 
etc..  and  the  successive  renewals  were  pro- 
cured by  repetitions  of  those  statements,  the 
defendant  was  not  liable.  This  defense  was 
not  Impaired  by  the  special  flotllngs.  Find- 
ings Nos.  6  and.  6  relate  to  the  defetise  of 
fraud,  but  they  are  In  favor  of  the  defend- 
ant The  other  findings  relate  to  tbe  sub- 
ject of  accommodation  paper  and  value  re- 
ceived. There  is  no  inconsistency  between 
them  and  the  finding  of  fraud  contained  In 
the  general  verdict,  and  Judgment  should 
have  been  rendered  on  the  general  verdict, 
instead  of  on  the  special  findings. 

The  plaintiff  has  UtUe  to  say  In  Its  brief 
concerning  the  defense  of  fraud.  In  discuss- 
ing the  character  of  tbe  Issues,  the  plaintiff 
takes  the  position  that  while  fraud  and  mis- 
representation were  pleaded,  the  answer  con- 
tained no  allegation  that  either  the  note  ma- 
turing on  October  15,  1909,  or  the  note  dated 
that  day,  was  an  accommodation  note.  Tbe 
district  court  properly  Interpreted  the  an- 
swer otherwise,  and  submitted  the  Issue  of 
accommodation  paper  to  the  Jury.  The  plain- 
tiff then  proceeds  to  say  that  the  defense 
of  accommodation  paper  and  the  defense  of 
fraudulent  representations  are  very  dissim- 
ilar, and  proof  of  one  cannot  be  made  under 
auctions  of  the  other.  This  Is  true.  In 
one  case  tbere  is  no  -liat^ty  because  tbe 
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note  wme  givra  u  a  favor  and  not  for  \alue 
received,  wUle  In  the  other  case  there  is  no 
liability  because,  whatever  the  character  of 
the  paper,  It  was  wrongfully  obtained.  The 
plaintiff  concludes  Its  dlacusston  of  the  sub- 
ject of  fraud  with  the  following: 

"Benewal  of  a  note  waives  fraud.  •  •  • 
We  maintain  that  there  waa  no  fraud  whatever 
in  this  case,  but  If  the  Imagination  of  any  one 
sfaoald  be  to  great  as  to  perceive  there  might 
have  been  in  the  first  instance,  no  one  can  con- 
ceive of  it  recurring  by  the  making  of  false  state- 
ments every  ninety -days  during  a  period  of  four 

Gars  to  an  active  business  man  living  and  do- 
g  business  In  the  same  small  town  where  the 
rsuniad  was  to  have  been  bnllt,  and  where  the 
bank  was  doing  business.  We  do  not  take  is- 
sue with  appellaot  on  the  question  that  the  in- 
structions of  the  court  are  the  law  of  the  case 
by  which  the  jury  k  to  b«  governed,  even  If 
they  shonld  be  emnteons,  and  there  is  no  scv- 
gestion  here  of  their  being  crroneoos." 

Successive  renewals  of  a  note  procured  by 
fraud  do  not  waive  the  fraud.  If  the  fraud 
also .  be  renewed  each  time.  That  was  the 
charge  made  In  the  answer.  There  must 
have  been  sufBdent  evidence  to  support  the 
chai^,  or  the  very  clear  and  definite  Instruc- 
tion on  the  subject  of  fraud  would  not  have 
been  given.  In  any  event,  the  Instmctlon 
was  given  and  Is  not  complained  of.  So  far 
as  the  Jury  were  Interrogated  specially  with 
reference  to  the  subject  of  fraud,  they  found 
for  the  defendant.  The  general  verdict  found 
everything  else  submitted  by  the  Instmctlon 
In  favor  of  the .  defendant.  The  court  could 
not  render  Judgment  against  a  verdict  sus- 
taining the  defense  of  fraud  merely  because 
a  different  defense,  supported  by  different 
evidence,  the  defense  of  accommodation  pa- 
per, was  negatived  by  special  findings. 

[!]  Tliere  can  be  no  doubt  that  the  Jury 
intended  to  sustain  the  defense  of  accom- 
modation paper,  both  by  the  general  verdict 
and  by  the  8pe<Hal  findings.  The  defendant's 
theory  of  the  character  of  the  paper  was 
clearly  presented  in  the  fourth  instruction, 
the  term  "accommodation  note"  used  in  the 
Instruction  being  elucidated  by  the  fifth  In- 
struction. The  reply  to  this  theory  was  that 
the  defendant  applied  to  the  plaintiff  for  a 
loan  of  money,  received  a  loan  of  money, 
and  gave  the  note  dated  October  15^  1900,  for 
a  loan  of  money,  to  take  ap  ttie  note  matur- 
ing on  that  day.  This  reply  was  presented 
In  the  el^th  and  ninth  instructions,  and  the 
Jury  were  told  that  tf  they  found  the  facts 
accordingly,  the  verdict  should  be  for  the 
plaintiff.  The  general  verdict  found  the 
facts  against  the  r^ply,  and  In  favor  of  the 
defeikdant.  Strangely  enough,  the  language 
of  the  reply  and  the  language  of  Instructions 
8  and  9  was  abandoned  In.  f  nmlng  titie .  spe- 
cial bitern^torles,  and  tb»  Jury  were  not 
asked  anything  about  a  loan  ot  moa&y  from 
ttie  i^lntiff  to  the  defendant  Tbej  were 
not -even  asked  if  the  money  r^erred  to  in 
the  third  and  fourth  interrogatories  as  "ad- 
vanced" was  advanced  to  the  defendant  or 
for  the  defendant.  The  note  to  the  oonatrao- 


tlon  company  vaa  a  pure  lading  of  credit 
When  it  reached  the  hands  of  an  Innocent 
pui-chaser,  of  course  the  defendant  waa  liable 
to  the  holder.  But  the  note  bore  the  indorse- 
ment of  the  construction  company,  and  the 
construction  company  was  elao  liable  to  the 
holder.  The  advancement  of  money  by  the 
plaintiff  was  not  by  way  of  a  loan  to  the  de- 
fendant to  dlschai^e  his  liability,  but  by  way 
of  carrying  tlie  ind^tedness  oi  the  c<«stnic- 
tion  company,  to  aid.  it  .  in  the  i^nnecntlon  of 
its  buatneaa.  The  new  note,  for  the  same 
sum  as  befon^  was  gtvot,  not  to  eecare  a 
loan  to  the  detendant,  but  to  Bcoaaunodate 
the  plaintiff  by  better  aoabling  it  to  carry 
the  construction  company's  IndeMedness. 

The  foxm  of  every  qniBtlon  propomided 
to  Uie  Jury  permlited  an  answer  at  "yair* 
or  "no."  Ereiy  qaeation  was  answered  hj 
"yes"  or  "no^"  except  the  fourth.  Conse- 
qoently  the  Jury  refused  to  aaswer  the  qtie»> 
tton  munalHlPdly  ia  tte  attnnattTC,  and 
framed  its  own  answer  according  to  its  es- 
timate ot  the  tacts.  Xlie  anmrar,  .rend  In 
connection  with  those  preoedlnjg  U,  was  tlint 
the  defendant  executed  and  delivered  to  the 
plaintiff  an  aocommodatlon  note,  as  per  In- 
struction Kos.  S,  fiir.tlw  money  advanced  by 
the  plalntift  to  pay  note  pnrdiased  bj 
the  Central  NaUraal  Bank  and  smt  to  the 
plalhtlff  for  collection.  Tbe  cooit  told  ttie 
jury  fn  instruction  No.  6  Uiat  an  accommo- 
dation note  was  a  note  given  as  an  accom- 
modatt^m  or  fftvor  in  the  coarse  of  busiiiess 
to  the  party  to  whom  It  was  given.  Tbla 
was  exactly  the  kind  of  note  referred  to  in 
Instmctlon  No.-  4,  which  presented  the  de- 
fendant's theory.  But  the  court  also  stated 
in  the  fifth  Instmctlon  that  an  accommoda- 
tloii  note  was  one  given  "not  for  value  re- 
ceived." The  subject  ct  value  received  was 
presented  to  the  Jury  In  instructions  8  and 
0,  under  the  eQulvalent  term,  "considera- 
tion." But  the  only  kind  of  consideratioa 
mentioned  there  was  consideration  by  virtue 
ot  a  loan  of  -  money  to  the  defendant  of  the 
amount  necessary  to  pay  the  Tbpefca  bank. 
Indirect  release  of  the  defendant's  liability 
to  the  Topeka  bank  by  means  of  the  plain- 
tiff taking  up  and  carrying  the  construction 
company's  Ind^tteduess  for  the  construction 
company  was  not  presented  to  the  Jury  as  a 
form  of  ccmslderation  or  value  recdved. 
While  a  lawyer  might  know  about  It.  that 
kind  of  value  lecetved  was  not  in  the  Jury's 
mind,  and  there  was  no  reason  why  it  should 
be.  In  this  a^>eet  ot  the  case,  whidi  is  the 
only  one  left  open  to  discnsslon,  In  view  ot 
the  Instruction^  the  note  given  on  Octolier 
IS,  1909,  was  given  without  cwslderaticHi,  as 
a  favor  to  tlie  {Oalntlfl,  and  was  an  aooom- 
modatUm  note.  This  conduston,  necessitat- 
ed by  the  character  of  the  instouctlons,  is 
not  decUdve  ot  the  case  as  a  matter  of  law, 
but  is  ■  Important  as  a  perfectly  natural  and 
Intimate  deductloa  bearing  <ni  the  propar 
interpretation  ^f  the  finding. 
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The  term  "valne  recelTed,"  as  nsed  In  the 
fifth  Instnictlon.  and  Imported  Into  the  find- 
ing by  reference  to  the  Inatrnctlon,  might 
have  had  one  of  two  meanings,  first,  con- 
sideration resulting  from  a  locm  to  the  de- 
fendant to  pay  the  Topeka  bank.  Second, 
consideration  resnltlnK  from  discharge  of  the 
defendant's  liability  to  the  Topeka  bank,  cod- 
aeqaent  upon  the  plaintiff's  decision  to  take 
care  of  the  construction  company's  indebt- 
edness. Value  received,  or  consideration,  was 
not  defined  or  explained  to  the  jury,  ex- 
c^t  in  accordance  with  the  plaintifll's  theory 
of  the  case — a  loan  of  money  made  by  the 
plaintiff  to  the  defendant  to  take  np  bis  ob- 
ligation to  the  Topeka  bank.  There  was  no, 
loan  to  him  for  sncb  purpose.  Tba  plalntlfl 
neither  loaned  nor  advanced  any  money  to 
blm  on  the  security  of  his  nota  The  plain- 
tiff knew  the  Indebtedness  represented  by  the 
note  held  by  the  Topeka  bank  was  In  fact 
the  indebtedness  of  the  construction  com- 
pany, and  tbat  the  defendant  was  merely  an 
accommodiitltHi  maker.  The  plaintiff  under- 
took to  finance  the  conatmctlon  company, 
not  the  defendant  When  it  decided  to  car- 
ry tbe  Indebtednew  for  the  construction  cmn- 
pany,  It  tw*  the  defendant's  not^  not  be- 
cause In  financing  the  construction  company 
It  incidentally  procured  hia  release  from  Ua- 
UUtr  to  the  Top^  bank,  but  to  better  en- 
able it  to  assist  the  construction  company. 
If  the  Jury  understood  "not  foe  ralne  re- 
ctived"  to  mean  "not  for  a  loan  of  money," 
the  answer  to  questiai  No.  4  Is  in  harmony 
with  the  general  verdict  It  this  were  not 
tbe  most  natural  and  obvioos  meaning,  con- 
sidering the  pleadiogs  and  the  InstnictlonB, 
it  would  be  chosen  to  make  the  answer  con- 
form to  the  general  verdict 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  enter  Judgmmt  for  the  defendant 
on  the  general  verdict  All  the  Justices  om- 
curring. 

On  Behearlng. 

In  a  petition  for  rehearing,  the  statement 
contained  in  the  opinion,  to  the  effect  that,  if 
the  plaintiff  procured  the  npte  sued  on  by 
frand,  the  fraud  would  constitute  a  defense 
to  the  actlcm,  is  criticized.  The  statement 
was  a  virtual  approval  of  the  third  instruc- 
tion to  the  jury,  and  was  correct  Other 
grounds  of  the  petition  for  a  rehearing  are 
without  merit,  and  the  p^ltlon  is  denied. 

In  a  motion  for  modification  of  the  Judg- 
ment of  this  court,  the  plaintiff  advises  the 
court  that  In  due  time  It  filed  in  the  district 
court  a  motion  for  a  new  trial,  which  haa 
not  been  acted  on  because  the  plalntttTs  mo- 
tion for  judgment  on  the  special  findings  was 
sustained.  Under  these  circumstances,  the 
judgment  of  this  court,  remanding  the  cause 
for  judgment  in  favor  of  the  defendant  will 


be  modified,  to  read  that  the  cause  la  re- 
manded for  fnrttaMF  proceedings.  All  the 
Justices  conennlng. 


BRUINQTON  et  aL  v.  WAGONEB  et  al. 
(No.  20336.) 

(Supreme  Court  of  Kansas.    March  10.  1817. 
On  Petition  tor  Rehearing,  May  12, 
1917.) 

(SvOabUM  by  the  Court.) 

1.  AflsioNUERTS  4^187— Deeds  «»21in.)— 

MbNTAI.  OAPACITT  —  SUFFICIENOT  OF  EtZ- 
OENCB. 

Evidence  examined,  and  Aeld  sufficient  to 
sustain  the  findings  of  the  trial  court  tbat  the 
grantor  of  Instruments  conveying  his  real  prop- 
erty and  assirauDK  his  bank  atock  to  defendants 
was  mentally  incompetent  and  incapable  of  mak- 
ing them  at  the  time  of  their  execution  and  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Asdimnenta, 
Gent  Dig.  I  234;  DeedsTOent  Dig.  |i  687- 

2.  Witnesses  ^=9219(4)— Pbivilbob  o»  Pht- 
eici  AN— Wai  vee. 

"TI)e  heirs  at  law  of  one  who  has  been  treat- 
ed by  a  physician  may  waive  the  provisions  of 
the  statute  making  a  physician  incompetent  to 
testify  to  any  knowledge  obtained  in  his  pro- 
feasional  capacity  tnaa  the  patient,"  following 
Fiah  V.  Poorman,  85  Kan.  237.  238,  116  Pac. 
898. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8$  769,  781.] 

On  Petition  for  Beheartng. 
8.  Appeal  and  Ebbob  ^=»1010(1)— FziTDXNoa 

OF  Fact— OoNCLUsiVKMEse. 
Tbe  Supreme  Court  acc^ts  as  true  the 
trial  court's  findings  of  fact  wbMi  they  are 
based  up<Hi  competent  evidence ;  and  on  appeal 
it  is  of  no  consequence  that  there  may  have  been 
mudi  contradictory  evidence  adduced  at  the 
trial,  which,  if  believed  by  the  trial  court, 
would  have  compelled  eotlrely  different  findings 
of  feet  and  an  entirely  different  judgment 
Bayer  v.  Cockerill,  3  Kan.  2^  syL  par.  6; 
Wideman  v.  Fftivre.  100  Kan.  102,  103  Pac 
619.  syl.  pars.  2,  5. 

[Ed.  Not&— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8879-8861.  4024.1 

4.  Affeai.  ANn  Bkbob  «s»l(n0(l)— Qtntaxxon 
or  Fact— FiNDiNQS  and  Judouent. 
When  tbe  error  assigned  is  that  the  findings 
and  judgment  are  contrary  to  the  evidence,  it  Is 
only  necessary  on  appeal  to  consider  whether 
there  is  some  competent  and  sufficient  evidmce 
upon  which  tbe  judgment  la  baaed;  and  a  oon- 
aideratitm  or  recftal  of  tbe  contradictory  evi- 
dence cannot  aid  in  correctly  determining  that 
question. 

CE9d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  8979-3961,  4024] 

Appeal  from  District  Court  Morris  County, 
Action  by  George  F.  Brulngton  and  others 
against  Oeorge  F.  Wagoner  and  another. 
Judgment  for  plalntUTs,  and  defendants  ap- 
peal. Affirmed. 

J.  B.  Harsh,  of  Crestm,  Iowa,  and  M.  B. 
Nicholson  and  W.  J.  Pirtlo,  both  of  Council 
Qrove,  for  app^lants.  G.  6.  Saunders  and 
David  E.  Stuart,  both  of  Council  Nuffs, 
Iowa,  and  D.  H,  Brown,  of  Council  Orove, 
for  appellees. 


4ts»F«r  other  «•••■  bob  mum  tApIO  and  KST-NUHBOB  In  all  K«r-Numl>ar*d  Dlsasti  and  Iiid«XM 
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CKan. 


DAWSON,  J.  rcbe  plalnUffs  are  the  diU- 
drm  of  a  deceaeed  brotim  and  the  deftad- 
Ants  are  the  cbildren  of  a  Uvlng  slater  of  the 
late  Dr.  George  W.  Brnlngton,  who  waa  tor 
many  Tears  a  resident  of  Blorrfs  county, 
Kan. ;  and  this  lawsnlt  eonoema  Dr.  Bmlng- 
ton'B  dleposttlon  of  his  pn^erty  when  he  was 
about  75  years  old,  some  2  years  before  his 
death. 

Dr.  George  W.  Brnington  came  to  Kansas 
In  1880,  and  resided  on  a  Morris  county  farm 
for  over  20  years.  He  and  his  wife  accu- 
mulated some  property,  and  about  1902  they 
removed  to  Council  Grove.  In  1912  his  wife 
died  there,  and  a  few  days  thereafter  be  left 
Council  Grove  for  Creston,  Iowa,  in  company 
with  the  defendants  and  their  mother.  Four 
days  after  he  left  Council  Grove  Dr.  Brning- 
ton executed  deeds  conveying  his  Morris 
county  land  and  town  property  to  the  de- 
fendants, and  assigned  to  them  his  bank 
stock.  He  died  In  Bosedale,  Kan.,  in  1914, 
and  the  plaintiff's  action  Is  to  set  aside  the 
deeds,  to  cancel  the  assignment  and  transfer 
of  the  bank  stock,  and  for  an  accounting  of 
the  rents  and  profits,  and  for  Judgment  for 
their  proportion  thereof  as  heirs  of  Dr.  Brn- 
ington. The  grounds  upon  which  the  relief 
is  sought  are: 

"That  in  the  month  of  September,  1912,  one 
Geo.  W.  BraiiiKton,  an  uncle  of  the  plaintiffs 
and  said  defendants,  then  residing  at  Council 
Grove,  Kan.,  and  who  was  tbeo  about  75  years 
of  age,  was  of  feeble  and  unsound  mind  and  im- 
paired in  health;  that  at  the  time,  and  for  some 
years  prior  thereto  and  thereafter  until  the  death 
of  the  said  Geo.  W.  Bruington,  in  the  month 
of  AuguBt,  1914,  he  was  of  unsound  mind  and 
Incapable  of  transacting  business  or  maoagisg 
bis  own  affairs,  and  because  of  the  impaired 
and  feeble  conditicm  of  his  mind,  and  lack  of  un- 
derstanding, was  incapable  both  in  law  and  in 
fact  of  executing  any  craiveyanee  or  otherwise 
making  any  intelligent,  lc«al,  or  valid  disposi- 
tion of  his  property. 

"That  on  or  about  the  2d  day  of  September,  A. 
D.  1912,  the  wife  of  the  said  Geo.  W.  Bruington, 
also  aged  in  years,  died  at  Council  Grove,  Kan., 
and  on  which  said  occasion  the  defendants  came 
to  the  home  of  the  said  Geo.  W.  Bruington, 
where  they  remained  .with  him  and  kept  them- 
selves constantly  in  his  company,  and,  because 
of  his  recent  bereavement  and  his  childlike  and 
simple-minded  condition,  acquired  an  excessive 
and  undue  influence  over  htm. 

"That  in  the  course  of  two  or  three  weeks 
they  coerced  and  persuaded  the  said  Gea  W. 
Bruington  to  accompany  them  to  tfae  state  of 
Iowa,  where  on  tbe  26th  day  of  September,  A. 
D.  1912,  taking  advantage  of  the  impaired  and 
enfeebled  condition  of  his  mind  and  of  the  un- 
due influence  which  they  had  acquired  over  the 
said  Geo,  W.  Bruington,  and  without  any  con- 
sideration therefor  whatever,  the  said  defend- 
ants wrongifnlly,  unlawfully,  and  fraudulently 
persuaded,  coerced^  and  induced  tbe  said  Geo. 
W.  Bruington  to  sign  and  deliver  to  them  a  cer- 
tain purported  deed  under  and  by  which  he  pur- 

Strted  to  transfer  and  convey  to  said  defendants 
e  following  described  real  estate,  •  *  •  and 
coerced  the  said  Geo.  W.  Bruington  to  trans- 
fer and  assign  to  them  without  consideration 
therefor  three  certain  certificates,  aggregating  20 
shares,  of  the  capital  stock  of  the  Council  Grove 
National  Bank  which  he  then  owned  and  held 
In  his  own  name ;  *  *  *  that  the  said  de- 
fendants obtained  said  purported  deed  from  the 
said  Geo.  W.  Bruington  and  the  said  purported 


assignment  of  the  said  bank  stock  and  other 

Sroperty  for  the  sole  and  only  purpose  of  cheat- 
ig,  wronging,  and  defrauding  these  plaintiffs 
out  of  any  and  all  right,  title,  or  interest  there- 
in or  which  they  might  inherit  therein  at  tbe 
death  of  the  said  George  W.  Bruington,  as  his 
legal  heirs. 

^Tbat  tfae  said  Geo.  W.  Brufaigton  left  no 
ddbts  against  his  estate,  and  tiiat  no  administra- 
tion of  his  estate  has  ever  been  appohited. 

'That  said  defendants  have  been  wrongfully 
receiving  and  converting  to  their  own  use  all  tbe 
rente  and  profits  arising  from  said  real  estate 
and  the  dividends  upon  said  bank  stocl:  since  the 
26th  day  of  September.  1912,"  etc. 

The  pertinent  part  of  the  trial  couif  s  Jndg^ 
ment  reads: 

"And  the  court,  having  heard  said  evidence 
and  being  fully  advised  in  tbe  premises,  does 
And  generally  for  the  plaintiffs  and  against  the 
defendants,  and  that  the  auctions  of  plidn- 
tiSa'  petition  are  true.  The  court  further  finds 
that  the  deed  and  assignment  of  bank  stock  men- 
tioned in  plaintiffs'  petition  are  ill^al  and 
void,  and  that  the  said  George  W.  BruingtiXi, 
deceased,  was  incompetent  ana  mentally  incapa- 
ble of  making  tfae  same,  and  that  said  deed  and 
assignment  should  be  set  aside  and  canceled." 

Tbe  defendants  assign  error: 

"First,  tbe  findings  and  judgment  of  the  court 
are  contrary  to  the  evidence;  and,  second,  tht 
court  admitted  Incompetent  testimony  on  behalf 
of  the  plaintiffs." 

The  abstract  and  counter  abstract  setting 
out  tbe  evidence  are  unusually  voluminous. 
Part  of  this  evidence  tended  to  show  that  for 
some  years  prior  to  the  execution  of  the  deeds 
and  the  assignment  of  the  bank  stock  Dr. 
Brutngton's  mental  powers  had  declined; 
that  his  wife  had  largely  supervised  bis 
business;  that  he  was  absent-minded,  list- 
less, and  forgetful  of  old  acquaintances.  He 
spent  part  of  bis  time  picking  up  stones,  filling 
his  pockets  with  cigar  stumps,  rusty  nails, 
pieces  of  Iron,  pieces  of  dishes  and  glass  bot- 
tles— such  things  as  a  child  might  do.  Some 
years  before  his  death  be  held  the  office  of 
secretary  at  the  Odd  Fellows'  Lodge,  but 
was  unable  to  keep  Its  accounts  and  was  re- 
moved for  incompetency.  A  day  or  two  after 
Dr.  Brulngton's^  wife's  death  the  defendant 
Wagoner  called'  on  a  local  attorney  to  ar- 
range with  him  for  the  making  of  a  will  by 
Dr.  Brolngtim  which  would  bequeath  the  doc- 
tor's property  to  the  defwidants.  TbSa  evi- 
dence reads: 

"I  suggested  to  him  probably  it  was  not  nec- 
essary to  make  a  will,  that  Dr.  Braingtim's 

Eroperty  would  go  to  liia  [Wanmer's]  mother, 
Ir.  Bruington's  sister.  He  said  with  reference 
to  that  be  had  some  other  relatives.    He  said 
tbe  doctor  had  a  brother  Tom.    fTom  was  the 
father  of  tbe  plaintiffs.]    He  said  Dr.  Bruing- 
ton tUdn't  like  his  brother  Tom  and  he  dldn  t 
want  him  to  acquire  any  of  the  property,  and 
he  wanted  to  fix  this  wiU  so  they  would  get  it 
I  told  him  that  I  was  not  quite  sure  iu  my  mind 
whether  Dr.  Brnington  could  make  a  will :  that 
I  liad  heard  some  few  things  about  him  since 
'  tbe  funeral.  And  I  knew  in  a  general  way  what 
shape  he  was  in.   I  told  him  I  would  not  under- 
,  take  to  draw  the  will  without  first  seeing  him 
I  and  talking  with  him,  and  -I  asked  him  whether 
he  would  bring  Dr.  Bruington  up  to  my  office, 
and  he  said  he  would.    He  brought  him  up  in 
the  afternoon  about  5  o'clock.    When  Dr.  Bru- 
,  ington  came  in  there  and  I  spoke  to  him,  he 
'  says,  'How  do  you  dof  I  asked  him  if  he  knew 
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me.  He  nld  Be  did  not  I  told  him  who  I  was 
and  Invited  him  "to  have  a  seat  I  had  been 
practicing  law  all  the  time  I>r.  Bruington  bad 
heen  In  town,  and  I  knew  him  before  he  moved 
to  town  and- after  he  moved  to  town.  I  lived 
near  bim  and  passed  bis  house  several  times  a 
day.  I  lived  a  block  farther  north.  ♦  •  •  I 
said  to  Dr.  Bruington  thai,  'Dr.  Bminetoo,  Mr. 
Wagoner  has  been  talking  ahoat  drawing  a  will 
for  you.'  He  made  no  response.  I  asked  him 
if  he  bad  talked  the  matter  over  with  Mr.  Wag- 
oner, about  what  he  wanted  to  do  with  his 
propo^.  He  still  made  no  answer.  I  remem- 
ber at  mat  time  in  answer  to  that  question  that 
Dr.  BraiiM^ton  just  turned  around.  He  had  a 
sort  of  a  drawn  expression  to  bis  f&ce.  He  tlien 
turned  back  ImmeifiatelT  and  continued  hia  gaae 
to  the  back  part  of  the  office.  I  then  asked 
him  directly  If  he  wanted  to  fix  this  property  so 
his  brother  Tom  would  not  get  any  of  it  at  his 
death,  and  he  said,  Tom— ax>m  Uvea*— he  men- 
tioned soma  town  In  Iowa.  I  don't  remember 
the  name  of  the  town.  He  mentioned  how  long 
it  had  been  since  he  had  seen  him.  It  was  a 
number  of  years,  I  don't  remember  now,  but  he 
did  mentitm  the  number,  sometfaing  like  ten 
years.    He  said  something  about  that  be  might 

§0  back  there  on  a  visit  after  he  got  his  potatoes 
ug,  and  I  juBt  looked  at  Mr.  Wagoner,  and 
Wagoner  said.  'Well,  he  isn't  himfielf  to-night' 
or  'He  is  off  to-night,  or  something  of  that  kind, 
and  'I  will  take  him  home."  •  •  * 

' "There  is  one  other  matter— I  don't  know 
whetiier  I  oiq^t  to  state  It  or  not,  I  Just  ree- 
(^ect  it  now-^t  I  cant  recollect  whether  it 
was  when  Dr.  Wagoner  came  back  the  next 
morning  or  the  first  morning  I  talked  with  bim. 
I  said  something  to  him  about  doubting  Dr.  Bru- 
Ington'a  capaei6;.  He  said,  'Well,  I  had  always 
supposed  that  Mrs.  Bruington  owned  this  prop- 
erty, but  I  found  out  she  did  not.*  He  said  that 
Mrs.  Bruington  was  very  anxious  that  he  and 
Mrs.  Ellis  have  this  property,  and  he  thought 
for  that  reason  we  would  be  justified  in  strain- 
ing a  point  It  was  Dr.  Wagoner  that  suggest- 
ed that  a  point  be  strained  in  drawing  the  will. 
I  think  be  used  that  exact  language  aa  I  ree- 
oUect  it" 

In  company  with  the  defendants  and  their 
mother.  Dr.  Bruington  left  for  Iowa  a  day  or 
two  later,  and  the  deeds  assailed  In  this  ac- 
tion were  executed  shortly  thereafter.  Aside 
from  this  there  was  expert  evidence  by  phy- 
sicians that  Dr.  Bmlngton  was  afflicted  with 
arteriosclerosis  and  senile  dementia,  and  to- 
tally incapacitated  for  managing  his  business 
affairs  or  disposing  of  his  property  at  .or 
about  the  time  he  executed  the  instruments 
conveying  his  property  to  the  defendants. 
That  there  was  other  and  contradictory  evi- 
dence Is  of  no  consequence  In  a  court  of  ap- 
peal, which  is  bound  by  the  trial  court's  find- 
ings of  feet  so  long  aa  there  Is  competent 
and  sufficient  evidence  which  wonld  Justify 
such  findings,  and  In  this  case  there  was  no 
trouble  on  that  account. 

The  evidence  which  is  asidgned  as  tnown- 
petent  and  erroneous  relates  to  the  testlnumy 
of  Dr.  Miller.  That  testimony  narrated  tbe 
fact: 

That  a  few  montlis  before  Mrs.  Bruington's 
death  she  and  Dr.  Bruington  consulted  Dr.  Mill- 
er about  Dr.  Bruington's  liealth.  "Q.  Now,  I 
will  ask  you,  Doctor,  If  from  the  examination 
you  made  of  him,  and  the  observation  you  had 
of  him,  do  you  know  whether  or  not  Dr.  Bruing- 
ton was  aMicted  with  any  klod  of  disease?  <To 
which  counsel  for  the  defendants  objects  because 
incompetent  for  the  reason  that  the  relation  of 
physician  and  patient  existed,  and  he  cannot 
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testify  In  regard  to  It  unless  with  the  consent 
of  the  patient  under  onr  statute.  Objection 
by  the  court  overrnled,  to  which  ruling  of  the 
court  the  defendants  except)" 

[1]  The  atwtract  of  Dr.  Miller's  evidence 

reads: 

"The  witness  then  testified  that  Dr.  Bruington 
was  mentally  deficient  at  the  time  he  exammed 
him,  as  well  aa  he  had  hardeninf;  of  tbe  arteries, 
arteriosclerosis,  which  is  a  hardening  of  the  In- 
side of  the  arteries,  an  incurable  chronic  con- 
dition which  interfered  with  tiie  circulation  and 
predisposes  degeneration  of  the  brain  cells,  and 
as  a  result  of  said  examination  he  was  of  the 
opinion  that  Dr.  Bruington  was  suffering  from 
dementia  of  old  age;  that  such  condition  bad 
existed  ever  since  be  knew  him,  gradually  grew 
worse;  often  when  he  met  Dr.  Bmlngtop  he 
wouldn't  recognize  him ;  at  other  times  lie 
would.  Witness  attended  Mrs.  Bruington  on  tbe 
day  she  died,  and  saw  Dr.  Bruington.  Talked 
with  Dr.  Bruington  some  three  or  four  hours 
after  Mrs.  Bruuigton  died.  Doctor  Bruington 
first  shed  a  few  tears,  and  then  acted  more  like 
a  child ;  •  spoke  as  thou^  his  wife  was  out  of 
doors  and  would  he  In  Aortly.  That  from  his 
observation  he  would  not  judge  Dr.  Bruington 
mentally  capable  of  traasactlng  business  or  en- 

S aging  Id  buslnes  intelligently  hack  to  the  time 
e  examined  him.  His  wife  seemed  to  be  doing 
the  business  for  him.  That  he  did  not  think  it 
possible  for  Dr.  Bruington  to  improve  sufficient- 
ly to  make  an  intelligent  disposition  of  his  prop- 
erty inside  of  tbe  three  weeks  following  his 
wife's  death.  The  condition  was  progressing, 
and  tiia  l(mger  time  lapsed  the  more  unable  his 
would  be  to  dispose  of  properfy  of  that  kind. 
That  the  doctor  died  In  August  1814.  from  hem- 
iplegia that  would  corroborate  his  opinion  that 
the  doctor  was  afflicted  with  artwiosclerasis  at 
the  time  of  Mrs.  Bruington's  death." 

To  suatalQ  tlielr  objection  to  this  erldenoe 
defendants  dte  Civ.  Code,  $  321  <Oen.  St 
1909, 1  G91S);  A.,  T.  ft  S.  F.  B.  Co.  v.  Frazler, 
27  Kan.  468,  syL  par.  2;  Patterson  t.  Cole. 
67  Kan.  441,  syl.  par.  S,  73  Pac.  S4;  Insur- 
ance Co.  T.  Brabaker,  79  Kan.  146,  96  Pac.  62, 
18  L.  B.  A.  (N.  S.)  862,  130  Am.  St  .Bep.  356, 
16  Ann.  Gas.  267;  Arizona  &  New  Afezlco  By. 
Ca  T.  Clark,  235  U.  S.  668.  35  Sup.  Ct  210, 
59  L.  Ed.  415.  L.  B.  A,  1915C.  834. 

The  pertinent  clanae  of  section  821  of  the 
Civil  Code  reads: 

"The  following  persons  shall  be  incompetent 
to  testify:   •   •  • 

"Sixth,  a  physician  or  surgeon  eonceming  anv 
communication  made  to  him  by  his  patient  witn 
reference  to  any  physical  or  supposed  physical 
disease,  defect,  or  Injurv,  or  the  time,  manner  or 
circumstances  under  wnieh  the  ailment  was  in- 
curred, or  concerning  any  knowledge  obtained 
bjr  a  personal  examination  of  any  such  patiait 
without  the  consent  of  the  pati«it 

"But  if  a  person  without  objection  on  his  part 
testifies  concerning  any  such  communication, 
tiie  attorney,  clergyman,  priest  or  physician  com- 
municated with  may  also  be  required  to  testify 
on  the  same  subject  as  though  consent  had  been 

Siven  within  the  meaning  of  the  last  three  sub- 
ivisions." 

[2]  Conceding  the  correctness  of  the  gener- 
al rule  and  that  the  evidence  of  Dr.  Miller 
was  a  disclosure  of  profesdonal  communica- 
tions from  his  patient  and  of  knowledge  of  hie 
patient  obtained  In  a  professional  way,  and 
therefore  privileged,  It  bas  been  held  In  this 
state  that  not  only  may  the  patient  himself 
waive  this  privilege  (Armstrong  v.  Street 
Ballway  Ca,  98  Kan.  493,  144  Pac  S47)»  bat 
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after  the  patient's  death  the  privilege  may  be 
waived  by  his  heirs  at  law  (Fish  t.  Poonnan, 
8S  Kan.  237,  syl.  par.  6,  116  Pac.  898).  This  la 
In  accord  with  the  best  Judicial  thought  In  this 
country  on  this  subject,  and  takes  nothing 
from  the  effect  of  defendants'  citations. 
Winters  Winters,  102  Iowa,  53,  71  N.  W. 
184,  63  Am.  St.  Rep.  428,  and  note ;  Thomp- 
son T.  leh,  99  Mo.  160.  12  8.  W.  SIO,  17  Am. 
St.  Rep.  602;  note  in  82  L.  R.  A.  73;  40  Cyc. 
2397  ;  4  Wigmore  on  Evidence.  18  2388,  2391. 

In  Fraser  t.  J'enntson,  42  Mich.  206,  224, 
225,  8  N.  W.  882,  895,  Jndge  Cooley  said: 

"The  court  did  not  err  in  permitting  Dr.  Klein 
to  be  examined  by  the  proponents  to  show  the 
condition  of  the  decedent  while  he  was  treating 
him  as  a  physician.  The  statute  proridea  that: 
'No  person  dulv  authorized  to  practice  physic 
or  surgery  flball  be  allowed  to  disclose  any  in- 
formation which  he  may  have  acquired  In  at- 
tending any  patient  In  oia  professional  charac- 
ter, and  which  information  was  necessary  to 
enable  him  to  prescribe  for  such  j)Btient  as  a 
pbyaician,  or  to  do  any  act  for  bim  as  a  sur- 
geon.' Comp.  Laws,  f  5943.  This  statute,  as 
we  bare  held,  covers  information  acquired  by  ob- 
servation while  tbe  physician  is  in  attendance 
upon  his  patient,  as  well  as  communications 
made  by  the  patient  to  him  (Briggs  v.  Briggs, 
20  Mich.  34):  but  tb^  rule  it  establishes  is  one 
of  privilege  for  the  protection  of  tbe  patient, 
and  he  may  waive  it  If  he  sees  fit  (Scripps  v. 
Foster,  41Mich.  742  [3  N.  W.  216]);  and  what 
he  msv  do  in  his  lifetime  those  who  represent 
him  after  his  death  may  also  do  for  tbe  protec- 
tion of  the  Interests  they  claim  imder  bim." 

Here  the  plaintiffs  were  the  heirs  at  law  of 
the  deceased,  and  they  were  within  their 
rights  when  they  waived  this  statutory  privi- 
lege. But  an  argument  is  made  as  If  the  de- 
fendants were  also  bis  heirs  at  law.  Not  so. 
Their  mother  was  alive  and  a  witness  at  the 
trial.  She  was  a  coheir  at  law  with  the 
plalntlff&  It  would  technically  be  to  her  in- 
terest to  agree  with  plaintiffs  that  the  privi- 
lege be  waived,  but  perhaps  she  cared  more 
for  the  interest  of  her  children,  the  defend- 
ants, than  for  her  own.  At  all  events  the 
only  heirs  at  law  In  court  as  litigants  waiv- 
ed the  privilege.  It  should  not  be  forgotten 
either  that  defen'dants  were  in  court  merely 
in  their  capacity  as  defendant  grantees  of 
deeds  and  assignments  whose  validity  was 
being  challenged  by  the  heirs  at  law.  Shu- 
man  V.  Supreme  Ij^.  K.  H.,  110  Iowa,  480, 
81  N.  W.  717.  If  we  had  a  lawsuit  here  be- 
tween heirs  at  law  and  it  should  present  a 
situation  where  some  of  them,  claiming  as 
heirs  at  law,  desired  to  waive  the  privilege 
and  some  of  them,  lUcewIse  as  heirs  at  law, 
objected  to  waiving  it,  the  matter  might  pre- 
sent some  difficulty,  although  this  court  is 
rather  positively  committed  against  any  In- 
terpretation of  rules  of  evidence  which  lim- 
its Judicial  inquiry  in  the  ascertainment  of 
the  truth.  Armstrong  v.  Street  Railway  Oo., 
93  Kan.  493,  503.  144  Pac.  847.  These  obser- 
vations are  only  relevant  now,  however,  as 
tending  to  show  that  the  trial  court  'did  not 
err  in  admitting  the  evidence  of  Dr.  Brnlng- 
ton's  pbyaleiao  m  the  waiver  of  Us  beln  at 
law. 


The  Judgment  is  afflrmed.  AH  Oie  JobOom 

concurring. 

On  Petition  for  Rehearing. 

A  petition  tor  a  rehearing  filed  lier^  dis- 
closes that  Its  anthor  does  not  understand 
the  functions  of  an  apellate  court  Tbe  pe- 
tition chides  na  for  incwporatlng  part  of 
plaintiffs'  eviden<%  In  our  opinion  and  omit- 
ting defmdants'  erid«ice  to  tbe  contrary. 
Our  purpose  In  quoting  part  of  the  plalntlCb' 
evidence  was  to  show  that  there  was  no 
merit  in  defendants'  oontentioD  that  the  find- 
Ings  and  Judgm«it  ot  tba  trial  court  wen 
contrary  to  the  evldMice.  On  that  point,  tbe 
d^endants'  evidence,  although  th«»  was 
much  of  It,  was  of  no  consequence. 

[I]  The  Sn^eme  Court  Is  not  charged  wltli 
the  duty  of  ascertaining  tbe  facts.  We  do 
not  see  tiie  witnesses  :  we  do  not  know  wb<Mn 
to  heUevfc  We  cannot  ddermine  the  proba- 
tive weight  of  the  'evidence  Introduced  pro 
and  cm  In  tbe  trial  court.  We  must  accept 
as  true  the  trial  court's  findings  ttf  fact, 
when  there  la  some  tangible  aod  contpetovt 
evi<tence  to  support  those  flndlnge.  ^loea 
who  desire  to  investigate  this  phase  of  the 
law  of  appeals  may  begin  tlieir  studies  wltli 
Bay&t  r,  Gockerlll*  S  Kan.  2S2,  ayl.  par.  6, 
and  follow  the  manr  similar  decUoDa  of  tbia 
court  down  to  Wldeman  v.  Faivre,  100  Kan. 
102,  163  Pac.  619,  syL  pars.  2,  S.  Althoush 
this  principle  of  the  law  govemlug  appeals 
has  been  stated  times  withoat  number  in  tbe 
half  century's  history  of  this  court,  It  ts  per- 
haps too  mudi  to  hope  that  the  court  will 
ever  he  reUeved  from  the  necesidty  of  ro* 
stating  It  We  realize,  of  course,  that  law- 
yers must  conform,  to  a  certain  extent,  to  tlie 
wishes  of  th^.  dlents  In  the  prea«a(atl<m 
ot  their  appeals.  It  should  not  be  difficult, 
however,  for  a  lawyer  to  make  bis  client  un- 
derstand that  an  appellate  court  cannot 
weigh  conflicting  evidence — that  it  must  ac- 
cept the  facts  as  determined  by  the  trial 
court. 

'  [4]  Ordinarily  it  Is  sheer  waste  of  a  cli- 
ent's money  to  print  ^dless  pages  of  con- 

.  dieting  testimony  for  presentation  on  appeal. 

i  On  appeal  the  questions  touching  the  find- 
ings of  fact  and  the  evidence  relating  there- 
to are  mainly  tb^:  Was  there  any  evidence 
to  support  the  findings  and  Judgment?  Was 
any  incompetent  evidence  admitted?  Was 
any  competent  evidence  excluded?  Was  the 
verdict  or  Judgment  wholly  uasu[q>orted  by 
any  competratt  evidence?  The  determlnatioa 
of  these  questions  necessitates  a  careful  re- 
view of  a  summary  of  the  evidence.  With 
these  matters  a  Supreme  Court  can  deal,  and 
it  does  invariably  deal  with  them  with  the 
most  laborious  thoroughness.  But  whatever 
errors  of  law  may  be  committed  by  the  trial 
court  in  the  admission  or  exclusion  of  evi- 
dence, or  concerning  the  existence  or  nonex- 
istence of  any  competent  evidence,  which  will 

.  entitle  an  appelant  to  reUef  by  the  Snpr«ne 
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Court,  the  appellant  should  be  made  to  nnder- 
stand  that  big  dispute  with  his  rival  Uttgant 
as  to  the  facts  Is  a  matter  to  be  settled  by 
his  neighbors,  who  are  duly  summoned  as  a 
Jury  convened  at  the  courthouse  in  his  own 
county  seat;  that  they  and  the  trial  Judge 
hear  what  he  and  his  fellow  witnesses  have 
to  say,  hear  what  his  opponuit  and  the  op- 
posing witnesses  have  to  say,  and  when  the 
fftcts  are  found  by  the  Jury  and  approved  by 
the  court,  or  by  the  trial  court  al<»ie  if  a 
Jury  Is  waired,  or  If  it  la  not  a  case  triable 
by  a  Jury,  tito  controversy  over  the  facts  is 
ended. 

A  little  reflection  on  the  f<vegolng  wHl 
make  It  clear  ttiat  no  purpose  would  have 
been  served  by  incorporating  in  our  (^tlnlon 
any  part  of  tbe  deCaidants*  evidoioe  which 
was  discounted  <»*  dlatxedlted  by  tbe  trial 
court 

The  petition  for  a  reheaitoB  le  denied.  All 
die  Justlcee  c(mcnrrlng. 


SCOTT  V.  SBBWBLL.   (No.  2061».) 
{Snprsme  Court  of  Kansas.  May  12,  1S17.) 

(ByUdbuB  by  the  Oourt.) 

1.  Plkadino  «=>367(2)— MomoH  To  MaXK  Pb- 
TTTToiT  More  DEFiNrrs. 

Where  the  only  purpose  of  a  motion  to  make 
the  petition  nu^e  defimte  and  certain  is  to  re- 
gnire  plaintiff  to  plead  his  evidence,  it  should  be 
overruled. 

IBd.  Note.— Fw  other  cases,  see  neadlng, 
Cent  Dig.  H  04.  1174.] 

2.  Partrkbsuif  «s>327(e)  —  Suit  roa  Ao- 
OOtJ  NTINO— Vabianot. 

In  a  suit  for  an  accoooting  between  part- 
ners, held  there  was  no  variance  between  the 
petition  and  the  evidence,  whldi  changed  the 
cause  of  actitm  to  oae  to  recover  damages  for 
defendant's  failure  to  carry  out  the  terms  of  a 
settlement 

[Ed.  Nota— For  other  cases,  see  Partnership. 

Cent.  Dig.  if  776,  777.] 

8.  Findings  and  Conclusions. 

The  findings  of  fact  and  conclusions  of  law 
are  found  to  be  suatalned  by  sufficient  evidence. 

Appeal  from  District  Court,  Woodson 
CoontT. 

Actkm  by  S.  B.  Scott  against  J.  Bb  Sbewell, 
tor  a  partnoahlp  accounting,  with  cross-peti- 
tion by  defendant   Judgment  for  plaintiff, 

and  defendant  appeals.  Affirmed. 

7.  J.  Oyler,  of  lola,  for  appelUmt  S.  0. 
HtAmes,  of  Xatea  Center,  for  appellee. 

PORTSB,  J.  The  action  was  for  an  ac- 
counting betweai  partners.  The  answer  al- 
leged paymoit  to  plaintiff  of  $400  and  his 
acceptance  thereof  In  fnU  s^tlement  of  all 
claims.  In  a  cross-petition  d^eudant  alleged 
that  plaintiff  was  Indebted  to  him  for  goods 
and  merchandise  received,  for  moneys  p&H 
upon  shares  owned  by  plaintiff  in  a  building 
and  loan  association,  and  for  moneys  loaned 
to  hlm<  The  reply  admitted  receiving  gro- 
ceries and  living  expenses  out  of  the  partner- 


ship bnsiuess  for  {daintUTs  family,  and  al- 
leged that  this  was  by  agreement  of  the  part- 
ners, and  that  defendant  provided  for  him- 
self and  family  out  of  the  partnership  sto<A, 
and  had  received  thereby  a  sum  In  excess  of 
that  received  by  plaintiff.  It  d«iied  a  full 
settlement  though  admitting  the  payment  of 
¥400,  and  alleged  that  defwdant  refused  to 
comply  with  the  agre^ent  at  the  time  plain- 
tiff withdrew  from  the  business.  The  claims 
set  up  In  defendant's  cross-petition  w«e  de- 
nied. The  case  was  tried  by  the  court,  and 
flndlnga  of  fact  made,  from  which  the  court 
adjudged  that  there  was  due  from  defendant 
to  plaintiff  the  sum  of  f34S.29,  for  whidi 
Judgment  was  rendered  in  plaintifrs  favor. 
The  deftodant  appeals. 
.  [1,  >]  We  ate  unable  to  find  anything  snb- 
atantial  In  the  contmtion  that  the  court 
committed  error  In  the  trial  of  the  cause. 
There  was  a  motion  to  require  the  petition 
made  more  definite  and  certain,  based  upon 
a  numt>er  of  grounds.  The  court  sustained 
three  of  the  grounds  and  overruled  the  rest 
It  Is  aerkmsly  ai^iied  that  It  was  error  to 
refuse  to  require  the  petition  to  state  how 
much  capital  defendant  Invested  In  the  busi- 
ness, and  to  allege  In  what  manner  and  front 
what  source  plalntifT  obtained  the  money  he- 
invested.  Tlte  defdndant  presomably  had  tte 
beat  Information  as  to  bla  own  business  af- 
fairs, and  he  was  not  concerned  as  to  the 
source  from  which  plaintiff's  capital  was 
acquired.  Other  grounds  at  the  motion  mere- 
ly sought  to  compd  idaintUf  to  plead  the 
evldenoB  upon  whldi  he  Intended  to  rely. 

The  record  does  not  disclose  what  the  open- 
ing statement  of  counsel  tor  plaintiff  was, 
but  the  court  was  rl^t  In-  owruling  an 
objection  to  proceeding  further  based  upon 
the  contrition  of  a  variance  between  ttie 
statement  and  tile  petition. 

The  plaintiff  Is  tiie  8(m-ln-law  at  the  de* 
ffendant  For  years  the  defendant  had  a»t> 
ducted  a  produce  business  at  Neosho  Falls. 
He  desired  to  have  his  daughter,  wife  of  the 
defendant  near  him,  and  finally  Induced  hl» 
son-lo-law  to  give  up  his  position  In  TexaSh 
where  he  then  resided,  and  to  return  to  Kan- 
sas and  take  an  interest  lu  the  business.  The 
partnership  continued  from  June,  1912,  until 
August,  1014,  when  the  plaintiff,  on  account 
of  differences  with  other  members  of  defend- 
ant's family,  withdrew  from  the  business. 
In  attempting  to  settle  the  partnership  af- 
fairs a  family  quarrel  developed.  We  cannot 
concur  In  the  statement  that  "there  was  no 
testimony  whate%'er  to  rastain  the  findings  of 
fact  made  by  the  court."  Each  of  the  facts 
found  by  the  court  appears  to  be  well  sus- 
tained by  proof.  It  would  serve  no  useful 
purpose  to  quote  the  evidence. 

[2]  The  principal  complaint  of  the  defend- 
ant Is  that  the  petition  contained  no  aver- 
ment of  any  attempted  settlem^it,  and  that 
the  cause  was  therefore  not  one  fur  an  ac- 
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counting,  bat  an  action  to  recover  damages 
Cor  defendant's  fallnre  to  comity  with  the 
t«nns  (tf  a  settlement.  .  The  coort  proparly 
toofc  the  Tlemr  that  it  was  an  action  for  an 
acoonntlner  between  partners,  aod  the  fact 
that  a  tentative  agreement  was  «itered  into 
for  a  settlem^t  and  afterwards  fell  tbronc^ 
did  not  c^iange  the  natnre  of  tbB  action. 

We  find  no  .  error  in  the  record,  and  the 
Judgment  is  affinrod.  All  the  Justices  oon- 
cnrzlng. 


NOBDBIAN  et  al  v.  NORDMABK  (two  cism). 
(Noe.  20638,  20834.)* 

(Supreme  Oourt  of  KansoB.    May  12,  1917.) 

(SvUabua  &v  the  Court.} 

WiLLB  «=>56{1),  166(1),  3.^4— Special  Find- 
ings—Tbbtamentaey  Capacitt— Undue  In- 

Ad  attack  is  made  npwi  a  will  upon  the 

SroundB  of  lack  of  testamentary  capacity  In  the 
testator,  aad  that  its  execation  was  procured  b; 
oadue  influuice,  and  npon  an  examination  of  the 
record  it  is  htM  that  the  special  findines  made 
by  the  'trial  court  are  aumciently  speafic  and 
complete,  and  also  that  the  flniliiiOT  which  in  ef- 
fect aphold  the  validity  of  the  wilfare  sopptnted 
by  the  evidence. 

1.  Note.— For  other  cases,  see  Wills,  Cent. 
t,  %%  187-140,  148-150, 161,  421,  790.J 

Appeals  trom  District  Conrt,  Republic 
County. 

Actions  by  Ida  Nordman  and  others 
ajralnst  Sarah  Bertha  Nordmark  to  annul  a 
marriage,  and  to  set  aside  a  deed,  etc.,  and 
action  by  the  same  plaintiffs  to  set  aside  the 
Avlll  of  Charles  Nordmark,  deceased.  Judg- 
ments for  d^ndant,  and  plaintiffs  in  each 
case  appeaL  Judgment  In  each  case  affirmed. 

N.  J.  Ward,  of  Belleville,  for  appellant  J. 
M.  Uvlngood,  of  BeUeville.  for  aiv^lee. 

JOHNSTON,  C.  J.  In  1908  and  when  he 
was  SI  yeani  old,  Charles  Nordmark  married 
Sarah  Bertha  J(>luis(m,  and  they  lived  to- 
gether uiitU  his  death  In  1912.  His  flrst  wife 
died  in  1004,  and  four  children  had  been  bom 
of  that  marriage.  A  few  days  before  his 
death  he  executed  a  wUl  glvhig  all  of  his 
pnnierty  to  his  wlfe^  except  a  g^ft  of  %\  to 
each  ot  his  children.  After  his  deaOi  actions 
were  brought  by  the  <diildren  against  the 
widow,  Sarah  Bertha  Nnrdmark,  one  to  an- 
nid  the  marriage  contract  with  their  fftther, 
and  to  set  aside  a  deed  executed  by  him  be- 
fore his  death,  and  also  to  comp^  the  de- 
fendant to  turn  over  the  proceeds  of  certain 
certlflcates  of  deposit  that  had  been  i^ven  to 
her,  upon  the  ground  that  Nordmark  was  in- 
capable and  mentally  irresponsible  when 
these  transactions  were  had.  Hie  other  ac- 
tion was  brought  to  set  aMde  the  wlU  ex- 
ecuted by  Nordmark,  and  It  was  alleged  that 
he  was  mentally  Incapable  of  making  a  will 
at  the  time  it  was  made,  and  also  that  it 
was  procured  through  duress  and  undue  In- 


flnwce  exeretead  om  him  by  the  defendant 
Trials  of  the  cases  resoltied  in  Judgments  tn 
fovor  of  the  defendant.  On  appeal  the  iodg- 
ment  upholding  the  validity  of  the  marriase 
ccmtract  was  affirmed,  but  the  remaining 
parts  of  the  Judgm^t  were  reversed  be- 
cause of  the  refusal  of  the  court  to  make 
fuller  findings  of  tact  upm  the  testimony  In 
the  casa  It  was  ruled,  however,  tiiat  retrials 
<A  the  cases  were  not  neoessary,  but  that  the 
court  should  make  the  additional  flndlnga 
upon  the  evidence  alneady  taken,  and  the 
cases  "rnxB  remanded  for  tliat  purpose. 
Nordman  r.  Johnson,  94  Kan.  400,  146  I^c. 
1125.  Upon  the  return  of  the  cases  to  the 
trial  oourt  addiUffltal  findings  were  mode 
along  the  line  indicated  in  the  opinioii  <rf 
this  court,  and  the  plalntifrs  still  complaining 
say  that  the  findings  are  Incomplete  and  in- 
aufflcient,  eapedally  as  to  the  testamentary 
capad^,  and  there  is  a  contention  that  the 
addltkmal  findings  mode  are  not  supported 
by  the  evldmce. 

An  examination  of  the  special  findings 
made  by  the  conrt  shows  tliem  to  be  anfll- 
dently  spedflc  and  complete.  Among  otJier 
tUngs  It  was  found  that  wlille  the  testator 
was  advanced  in  years  and  foeble  in  health 
when  the  will  was  executed  he  was  able  to'  be 
up  and  about  the  house,  and  was  not  mental- 
ly weak.  It  Is  true  tiiat  another  wrote  his 
name  while  he  held  the  pen  as  the  mark  was 
being  made,  nils  method  of  signing,  it  ap- 
pears, was  adopted  partly  because  of  physical 
weakness  in  guiding  Oie  pen,  but  also  be- 
cause he  was  unaccustomed  to  writing  the 
English  name  Charles,  as  he  h^  usually 
written  it  Carl  after  the  manner  i>e(vie  of 
his  natimallty. 

On  the  question  of  undue  influence  allied 
to  have  been  ezerdsed  upon  him  by  the  de- 
fendant it  was  found  that  Nordmark  and  his 
wife  bad  lived  happily  together,  that  she  was 
a  good  and  faithful  wife  and  possessed  his 
c<mfidenc8  and  while  iSbe  asdsted  Urn  in 
some  business  aflfairs,  particularly  when  his 
advanced  age  or  the  state  of  the  weather 
made  it  more  miltable  for  her  to  do  the  work, 
be  always  controlled  his  business  affairs  and 
was  never  contn^led  nor  unduly  Influenced  Xnj 
his  wlfS.  It  was  qtedfically  found  that  the 
will  was  the  free  act  of  the  testa'tor.  that  tt 
was  not  made  at  her  instance  or  dictatitm, 
nor  because  of  any  influence  ex«ted  by  her. 
It  was  found,  too,  Qiat  she  had  done  nothing 
to  estrai^  Um  from  his  chUdroi,  nor  to  in- 
duce him  to  brieve  that  they  cared  noUiit^ 
for  him,  that  she  did  not  forbid  them  to  visit 
their  father,  nor  Induce  him  to  brieve  that 
they  did  not  wiah  to  see  him,  and  also  fliat 
dke  did  not  by  any  representations  endeavor 
to  get  control  of  his  property.  1%ere  was  a 
finding  that  the  certificates  were  transferred 
to  the  defendant  with  the  testator's  etmsoit 
on  the  conslderatloa  of  love  and  affection, 
and  that  this  and  the  oth»  transwitlons  were 
brought  about  without  any  misrepresentation, 
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tend,  or  undue  Infloeoce  on  tbe  part  of  Qw 
dtfendant 

The  special  flndincs  belDg  8uffl<ienUy  com- 
plete and  qtedflc  on  the  Issues  involved,  tbe 
only  Question  remaining  is  tlie  suffidenc^  of 
the  evidence  upon  which  the  findings  were 
based.  In  view  of  the  evidence  In  the  record 
this  can  hardly  be  regarded  as  a  serious 
questlMi.  While  there  Is  some  conflict  in 
the  testimony  there  is  abundant  proof  tend- 
ing to  Show  the  testamentary  capacity  of 
Nordmark.  There  is  testimony  oiongh  that 
he  was  capal>le  of  transacting  ordinary  boai- 
nesB  and  Iwd  tbe  m^ory  and  the  mind  essm- 
tlal  to  the  making  of  a  valid  wlU.  Nor  Is  there 
any  lade  of  proof  to  support  the  finding  that 
at  the  time  the  will  was  executed  the  testator 
was  tree  from  any  restraint  or  undue  in- 
fluence exerted  Mpou  him.  rbe  relations  be- 
tween him  and  his  wifo,  as  we  have  seen, 
.  w<ere  oonfldmUal  and  harmonious,  but  the 
fhct  tliat  th^.were  tied  together  In  love  and 
confldenoe  during  the  marriage  as  well  as  by 
the  marriage  contract  does  not  raise  a  pre- 
sunfptlon  that  undue  influence  was  exercised 
upon  him,  nor  does  the  fftct  that  there  was  an 
oppcHtanlty  and  a  motive  to  concise  undue 
infloenoe  in  the  making  of  the  will  warrant 
the  inference  that  it  had  been  exercised. 
Ginter  v.  Glnter,  79  Kan.  721,  101  Pac.  6S4. 
22  L.  R.  A.  (N.  S.)  1024.  The  tieetator  had 
the  ri^t  to  dispose  of  his  property  as  he 
pleased.  Ai^arently  he  understood  the  ex- 
tent of  his.  estate  and  the  dalms  of  tils  wife 
and  children  upon  his  bounty,  and  he  delib- 
erately made  a  disposition  of  his  property, 
giving  the  most  of  It  to  his  wife.  Ttke  testi- 
mony Is  abundant  to  show  that  the  instrnment 
was  an  expression  of  his  own  will  and  pur- 
pose, and  that  It  was  executed  free  from  any 
improper  influence  or  control  by  the  defend- 
ant or  by  any  one  else. 

The  Judgment  In  each  case  la  affirmed.  All 
the  Justices  concurring. 


STATB  T.  MIDLAND  iERIE  NO.  412,  FRA- 
TERNAL  ORDER   OP  EAGLES. 
(Nos.  20660,  20670,  20S71.  20672.) 

(Snprone  Oimrt  ot  Kansas.    Uay  12,  1917.) 

1.  Abatzuxnt  or  Liqttob  Nuisaivci:. 

Rnle  of  law  announced  in  the  syllabus  of 
State  V.  Order  of  Eagles,  98  Kan.  798,  161 
Pac.  90S,  adhered  to. 

2.  Appkajc  and  Srbob  *»H70(8)— Habmliss 

EBBOB—STJaTAJNINa  DBinTBBBB  TO  PlEAD- 
INQS. 

Where  the  plaintiff's  evidence  does  not  show 
that  it  sufficiently  established  tho  facts  alleged 
in  its  petition  to  entitle  it  to  judgment,  and 
tends  to  show  that  the  defendants  are  entitled 
to  jadgment,  it  ia  not  prejudicial  error  to  sus- 
tain a  demurrer  to  the  plaiatifiTg  evidence  in- 
stead of  rendering  judgment  for  defendants  on 
that  evidence,  and  section  581  of  the  Civil  Code 
(Gen.  St.  1915,  {  7485)  forbids  the  reversal  of 


a  Jt^gment  which  is  only  ofloeted  by  non^ejn- 
dldal  emnr. 
lEd.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  4066rS43  J 

Marshall,  J.,  dissenting. 

Appeal  from  District  Court,  Montgomery 
County. 

On  rehearing.'  Affirmed. 

For  foniia>  <vlnion,  see  98  Kan.  793,  161 
Pac.  903. 

S.  M.  Brewster,  Atty.  Gen.,  J.  P.  Ooleman, 
ot  Topeka,  Charles  D.  Is^  of  Gofl^vlUe,  and 
Thurman  Hill,  cf  iEud^>endenee,  for  the 
State.  T.  E.  Wagstaff,  of  Indepoodence,  Geo. 
H.  Wark,  of  Gan^,  and  J.  B.  Ttmilinson  and 
0.  D.  Shnkers,  both  of  Independence,  for  ap- 
pelleea. 

DAWSON,  J.  Tlds  is  a  rehearing  at  the 
cases  dedded  in  State  v.  Order  ot  Elates,  98 
Kan.  793,  161  Pac.  903.  The  rehearing  waa 
granted  to  consider  the  Attorney  Goieral'a 
criticism  of  the  syUabns  of  our  original  opin- 
ion, and  to  determine  a  question  undii^Kned 
of  in  the  first  hearing  berause  this  court  be- 
lieved tt  could  not  disturb  the  not  result  ar- 
rived at  by  the  trial  court. 

[1]  All  that  the  Attorn^  General  has  had 
to  say  anent  the  syllabus  of  our  original  opln- 
l<m  has  been  duly  considered,  and  Its  text  has 
been  critically  reviewed ;  but  .we  are  satisfied 
that  it  la  a  precise  and  pertinent  statemrat 
of  the  law  governing  the  cases  presented. 

[2]  The  aucstion  which  we  did  not  deter- 
mine and  which  the  Attorney  General  Insists 
is  important  relates  to  the  trial  court's  ruling 
on  the  demnrrw  to  the  state's  evidence.  Per- 
haps the  trial  eoDit  did  err  in  sustaining  de- 
fendants' demurrer  to  the  evidence.  There 
was  evidence  that  Uquora  had  been  sold  and 
drank  on  the  defaidants'  premises  not  long 
before  the  state  filed  these  suits  to  enj<dn 
those  practices.  There  was  no  evldoice  that 
defendants  were  violating  the  law  at  the  time 
the  actions  were  filed.  Formerly  that  alone 
would  have  defeated  the  injunctions.  We 
thlx^  we  pn^rly  widened  that  narrow  view 
In  the  doctrine  announced  in  the  syUabua,  but 
we  cannot  see  our  way  to  further  extuid  It 
It  would  have  been  bettov-perbaps  it  would 
have  been  the  correct  way  to  end  those  law- 
suits—if tiie  trial  court  liad  overruled  the 
demurrer  to  the  state's  evidence  and  bad  ren- 
dered Judgment  for  the  defendants  on  that 
evidence.  Bat  what  should  this  court  now 
do  about  the  matter?  The  state  did  not  prove 
to  the  satisfaction  of  the  trial  court  that  nui- 
sances were  being  maintained  on  the  prem- 
ises of  the  defendants  at  or  about  the  time 
the  state's  suits  were  filed.  It  sought  to 
maintain  its  causes  against  these  several  de- 
fendant by  witnesses  .who  testified  that  nui- 
sances had  theretofore  existed  on  defendants' 
premisea,  but  tliat  those  nuisances  had  hem 
abated  apparently  In  good  fitlth  under  threats 
of  prosecution  If  th^  were  not  abated.  This 


«P»Fm  oUwr  ouw  na  aanu  tOPte  and  KAf-NUUBBB  In  all  Kar-Nttmb«r«d  DiSMts  and  Iod«iM 


Digitized  by 


Google 


1064 


161  PACIFIC  BSPOBTBB 


(Kan. 


waa  greeted  prior  to  the  time  the  state's 
suits  were  filed.  By  producing  the  witnesses 
wbo  testified  that  the  nuisances  had  been 
abated,  tbe  state  Touched,  In  some  measure 
at  least,  for  their  credibility.  Surely  the 
state  did  not  Intend  to  ask  the  trial  court  Im- 
plicitly to  believe  its  witnesses  on  the  first 
part  of  their  testimony  and  utterly  to  dis- 
believe them  as  to  the  latter  part 

Conceding,  then,  that  It  was  error  to  sus- 
tain the  d^urrer  to  the  state's  evidence,  we 
may  not  disregard  tbe  provldona  of  tbe  Civil 
Code  In  a  liquor  case  any  more  than  In  any 
other  ease.  The  pertinent  paragraph  reads: 

"The  appellate  coart  shall  disregard  all  mere 
technical  errors  and  Irregularities  which  do  uot 
affirmatlTely  appear  to  have  prejudiciallr  affect- 
ed the  sabstantisl  rights  ol  the  psrty  cranidaiD- 
fng,  where  It  appears  upon  the  vacie  record 
dtat  substantial  justice  has  been  done  by  the 
judgment  or  order  of  the  trial  court;  and  In 
any  case  pending  before  It,  the  court  shall  ren- 
der audi  final  judgment  as  It  deems  that  Jus- 
tice requires,  or  direct  sudi  judgmeot  to  be  ren- 
dered by  the  court  from  which  the  appeal  was 
taken,  without  regard  to  technical  errors  and 
irr^Tutaritiea  in  the  proceedings  of  the  trial 
court"  Civ.  Code.  par.  681  (Qen.  St  1015,  { 
7485). 

See,  also,  Crlm.  Code,  |  293  (Gen.  St  1015, 
8  8216). 

On  the  pleadings  and  on  all  the  evidence 
produced  by  the  state,  considered  in  their 
most  favorable  light,  we  cannot  say  that  tbe 
trial  court  should  have  Issued  the  injunc- 
tions, or  that  the  state  was  entitled  to  Judg- 
ment; and  this,  under  the  Code  section  Just 
quoted,  forbids  us  to  disturb  the  Judgments 
In  the  present  cases,  and  they  are  therefore 
again  affirmed. 

JOHNSTON,  C.  J.,  and  BUBOH,  HASON, 
PORTER,  and  WEST,  JJ.,  oDncuxrlng. 
n^Apt^TTATT.^  jr.,  dissenting. 


HVTB  T.  WTFHBRSPOON-XINGU^R  00. 

(No.  21162.) 
(Supreme  Court  of  Kansas.    May  12^  10170 

(Sttllahut  hv  ih0  OowiJ 

1.  Tbiu  «=>2G0(1)— RsquBsnD  iNsiBDonon 
— Oivsn  Instbuction. 

It  is  not  reversiUe  error  to  refuse  to  gi^e 
an  Instruction  stating  in  detsil  the  law  covering 
an  issue  submitted  to  the  jary,  where  the  court 
clearly  states  the  same  rule  in  gneral  language 
in  the  instruction  given. 

[Ed.  Note.— For  other  cases,  see  Trial.  Ceat 
Dig.  S  651.] 

2.  Appeax.  and  Bbbob  i^l01S(6)— Habhzjcsb 
flKROB— Cross- Examination. 

The  refusal  of  the  court  to  permit  the 
cross-examination  of  a  witness  to  establish  a  de- 
fense will  not  cause  a  reversal  of  the  judgment 
where  the  witness,  who  was  a  party  to  the  ac- 
tion, could  have  been  produced  by  the  party 
seddng  to  cross-examine  him,  and  where  tbe 
evidence  sought  to  be  introduced  by  cross-ex- 
aminetion  was  shown  by  records  introduced  in 
evidence  by  the  party  cross-examining. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  }  4145.J 


^■.iP*Xj**25C!>-MAmO  AHD  SntVAHT  «S» 
408— WOBKHEn'a  GOVPBNSATIOn  AcF-njDBT 

Tbial. 

Under  the  Workmen's  Oonu>ensatlon  Act 
(Gen.  St  1015,  {  6060)  a  Jury  trial  is  waived 
unless  demanded,  and  where  it  is  not  demanded, 
a  court  may  call  a  jury  to  find  the  facts,  and 
ma;  render  judgment  on  the  findings  of  the 

jury. 

dS^I  l«k1'~''^°' 

Appeal  from  District  Court,  Wyandotte 
County. 

Aetl«t  under  the  Workonen's  CompmMtloii 
Act  by  James  H.  Ruth  against  tbB  Wither- 
spoon-Xb^er  Company.  Judi^nent  toe  plain* 
tiff,  and  d^ndant  appeals.  Affirmed. 

HcAuany  &  Alden,  of  Kansas  City,  Kan., 
Frank  L.  Barry,  of  Kansas  City,  Mo.,  and 
Samuel  Maher,  of  Kansas  City,  Kan.,  for  ap- 
pellant McFadden  &  Chaflin,  <tf  Kansas 
City,  Kan.,  for  appellea 

MARSHALL,  3.  The  defendant  appeals 
from  a  Judgment  rendered  against  It  under 
tbe  Workmen's  Compensation  Act 

This  is  tbe  second  time  this  ease  has  been 
before  this  court  Ruth  v.  Wltherspoon-Eng- 
lar  Co.,  08  Kan.  170,  157  Pac.  403,  L.  R.  A. 
1916E,  1201.  The  fdrmer  Judgmrat  was  in 
favor  of  the  plaintiff  for  the  same  amount  as 
the  present  one. 

The  plalntifF  pleaded  total  incapacity  caus- 
ed by  tbe  breaking  of  his  right  leg  while  in 
the  defendant's  employ.  After  Hie  broken 
bone  of  the  plaintiff's  leg  had  t>e«i  set  and 
had  healed,  his  Injured  leg  was  two  Inches 
shorter  than  the  other  one.  The  plaintiff 
commenced  an  action  against  W.  F.  Fair- 
banks and  H.  B.  Lemmon,  the  physicians 
wbo  had  treated  him,  and  against  the  de- 
fendant, for  n^Uifence  and  malpractice  In 
setting  the  bone.  That  actlw  waa  pending 
and  undetermined  at  the  time  the  present 
action  was  tried. 

[1]  1.  The  defendant  insists  that  the  court 
erred  in  refusing  to  give  the  following  Iih 
strucUcms: 

"You  are  Instructed  that  the  plaintiff  Is  en- 
titled to  recover  compensation  In  this  cause 
for  his  disabiUty,  total  or  partial,  that  resulted 
from  the  injury  received  in  the  course  of  his 
work,  without  the  intervention  of  an  independ- 
ent agency. 

"If  you  believe  from  the  evidence  that  his 
total  or  partial  inid)illty  to  work  has  been  caus- 
ed cn:  increased  by  iiimrop«r  anigical  treatmoit 
or  want  of  proper  medical  or  surgical  care,  then 
he  cannot  recover  in  this  cause  for  any  total 
or  partial  incnpadty  due  to  improper  medical 
care  or  want  of  proper  medical  treatmnit." 

The  court  gave  the  tbllowlng  Instruction: 
"In  determining  the  compensation  to  which 
plaintiff  is  entitled,  you  will  be  careful  to  af>cer- 
tain  what  len^  of  time  the  plaintiff  is  neces- 
sarily incapacitated  from  work  as  the  natural 
and  probable  result  of  his  injury,  excluding 
therefrom  any  loss  occasioned  by  any  act  of 
the  plaintiff  himself,  or  occasioned  from  tbe 
acts  of  others  occurring  snce  the  time  of  the 
injury." 
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There  Is  no  substantial  difference  between 
the  Instmctlona  requested  and  the  one  given 
by  the  court.  The  Instructions  asked  by  the 
defendant  were  apeciflc,  while  the  one  given 
by  the  court  was  general.  It  was  clear,  and 
there  was  not  enough  difference  between  It 
and  those  requested  to  justify  a  reversal  of 
tlie  Judgment. 

[2]  2.  The  defendant  contends  that: 

"The  court  committed  error  in  refusing  to 
permit  appellant  to  croes-examiiiie  appellee  with 
reforeoce  to  the  filing  of  the  malpractice  suit" 

Nelthm  in  his  petition  nor  In  his  evidence 
In  dilef  did  the  plalntff  say  anytblng  about 
that  suit  Tlie  defendant's  nnsw^  pleaded 
tbe  pendency  of  that  action  as  a  defoise: 
and  on  the  eioMMnimlnation  of  tlie  platntlff 
the  defendant  attempted  to  show  that  tlie 
acUm  had  been  ffled,  and  that  tbe  plaintiff 
bad  daimed  that  a  part  of  his  disability 
was  caused  by  tbe  negligence  of  tbe  doctors 
In  setting  ttie  brokai  bone  In  his  leg.  The 
defendant  was  not  permitted  to  thus  cross- 
examine  the  plaintiff.  That  ctoss-ezaiulna- 
tion  may  have  been  proper,  bat  the  ezdustou 
of  that  evidence  on  cross-examination  did 
not  preclude  the  defendant  ttana  Introducing 
It  to  establlab  tbe  flicts  pleaded  in  Qie  an- 
swer. The  plaintiff  did  Introduce  In  evi- 
dence the  plalntifTs  petition  In  tlie  mal- 
practlce  sidt,  and  the  plaintiff  Introduced  the 
defendant's  answer,  thereto.  If  the  defend- 
ant bad  so  dedred,  It  could  have  used  tbe 
plaintiff  as  a  witness  and  could  then  have 
questlonea  him  concerning  the  matters  that 
were  excluded  on  cross-examination.  If 
there  was  error  in  reusing  to  permit  the 
defendant  to  cross-examine  the  i^alntlff  con- 
cerning those  matters,  the  error  was  not  snf- 
fldent  to  Justify  thln  court  In  reversing  the 
Judgment  In  addition  to  this,  tbe  evidence 
sought  to  be  Introduced  by  croB»«xamina- 
tlon  was  not  produced  on  the  hearing  of  the 
motion  for  a  new  trial. 

IS]  S.  The  cause  was  tried  by  a  Jury.  A 
general  verdict  was  not  rendered,  but  three 
special  questions  were  submitted  to  the  Jury, 
and  these  questlMis  were  answered  as  fol- 
lows: 

"Qaesticn  1.  Olie  date  of  the  injury  to  plain- 
tiff being  admitted  to  be  the  5th  day  of  March, 
lD14j  for  how  many  weeks  do  you  find,  be- 
ginnmg  2  weeks  after  tbe  date  of  said  Injury, 
the  plaintiff  will  be  totally  incapadtated  for 
labor?    Answer.  414  weeks. 

"Question  2.  For  how  many  weeks,  if  any, 
banning  at  tbe  end  of  tbe  period  of  total  in- 
capacity, as  fixed  by  yoar  answer  to  question 
No.  1,  do  yoo  find  that  the  plaintiff  has  been,  or 
will  be,  partially  incapacitated  to  perform  la- 
bor?   Answer.    For  rest  of  Hfe. 

"Question  3.  What  average  amount  per  week 
has  plaintiff  bera,  or  will  the  plaintiff  in  all 
probability  be,  able  to  earn  In  some  suitable 
employment  or  business  after  the  date  of  tbe 
aeddent  and  in  tbe  future?  Answer.  Nme." 

The  defendant  says  that  It  was  error  for 
tbe  court  to  sabmlt  this  case  to  the  Jury 
upon  the  three  special  questions,  and  con- 


tends that  the  Jury  should,  in  addition,  have 
been  required  to  render  a  general  verdict. 
To  support  Its  contention,  the  defendant  cites 
section  205  of  the  Code  of  Civil  Procedure 
(Gen.  St.  1915,  S  7195)  and  a  number  of  de- 
cisions hy  this  court  In  actions  for  the  re- 
covery of  money.  The  abstract  does  not 
disclose  that  eith^  party  demanded  a  Jury 
trial.  That  section  of  the  Workmen's  Com- 
pensation Act  providing  fbr  a  trial  to  de- 
termine the  amount  of  compensation  Is  sec- 
tion 5930  of  the  General  Statutes  of  1915. 
and  in  part  reads: 

"A  workman's  right  to  compensation  under 
this  act  may,  In  default  of  agreement  or  arbitra- 
tion, be  determined  and  enforced  by  action  in 
any  coart  of  competent  Jurisdicticm.  In  every 
such  action  the  n«ht  to  trial  by  Jury  shall  be 
deemed  waived  and  the  case  tried  by  the  court 
without  a  Jury,  unless  either  party,  with  bis 
notice  of  trial,  or  when  the  case  is  placed  upon 
the  calendar,  demand  a  jury  trial.  The  jndg- 
meat  in  the  eetioa.  If  in  favor  of  the  plahitiff, 
shall  be  for  a  lump  sum  equal  to  the  amount  oi 
the  payments  then  due  and  prospectlTely  dne 
under  this  act,  with  interest  oo  the  payments 
overdni^  or,  in  the  discretion  of  the  trial  judge, 
for  penodical  payments  as  in  sn  award.^ 

The  right  to  have  the  Jury  assess  the 
amount  of  recovery  In  workmen's  compen- 
sation cases  Is  Inconsistent  with  the  powers 
of  the  trial  Judge  under  the  statute  quoted. 
So  far  as  the  abstract  shows,  the  parties  to 
this  action  waived  a  Jury  trial.  Tbe  court 
must  have  called  the  Jury  for  the  purpose  of 
having  it  find  the  facta  on  particular  Issues. 
Those  facts  were  found.  The  court  render- 
ed judgment  accordingly.  No  error  is  shown. 

The  judgment  Is  affirmed.  All  the  JTus- 
tices  concurring. 


ALBAOH  et  al.  V.  FRATEHNAIi  AID  UN- 
ION.  (No.  20808.) 

(Supreme  Com^  of  Kansas.  May  12,  1817.) 

(BvOabtu  by  th€  OourL) 

1.  Meboeb  of  Beneficial  Societiks. 

Chapter  210  of  the  Session  Laws  of  1913 
(Gen.  St.  1915,  {§  5418-5420)  authorizes  the 
consolidation  or  merger  of  fraternal  l>eneficiary 
corporations  under  the  supervision  of  tbe  su- 
permteAdent  of  insurance  and  with  his  approval. 

2.  Insurance  «=»706~-Fbaixbnai.  Bsiranou- 
BT  Association— Mbbosr—Aotion  fob  Seq- 

BHGATION— PABtT  PLAINTIFF. 
A  fraternal  insurance  corporation  of  Kan- 
sas and  a  fraternal  insurance  corporation  of 
Colorado  effected  a  merger  pursuant  to  the  stat- 
utes of  Kansas  and  Colorado  under  the  supervi- 
sion of  the  insurance  departments  of  Irath  states 
and  with  their  approval.  Certain  members  and 
insurance  certificate  holders  of  the  Kansas  cor- 
poration filed  an  action  charging  irregularities'^ 
nraud,  etc.,  In  bringing  about  tbe  merger,  pray- 
ing  for  the  appointment  of  a  receiver,  and  fOr 
a  segregation  of  the  assets  and  affairs  of  the 
merged  corporations,  and  to  restore  the  inde- 
pendence of  the  Kansas  corporation.  Beid,  that 
where  there  is  no  powerful  and  peculiar  equity 
involved,  an  action  of  such  gravity  can  only 
be  commenced  In  the  name  of  the  state  on  the 
relation  of  its  responsible  legal  representative. 
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ukI  that  the  plaintiffs  as  prirate  Indlrldnab 

Cannot  maintain  it. 

[Ed.  Note.— For  other  cases,  see  Insaranoe, 
Cent.  Dig.  S  1840.] 

A]^>eal  from  District  Court,  Wyandotte 

Connty. 

Action  by  John  Henry  Albacli  and  others 
against  the  Fraternal  Aid  Union.  Demnrrer 
to  petition  oTerruled,  and  defendant  appeals. 
Keversed,  and  caose  remanded,  wltli  Instmc- 
tions  to  sustain  the  demurrer  to  plalntlfltf 
petition. 

George  R.  Allen,  of  Kansas  Ctt7,  for  ai^l- 
Utnt  Arthur  J.  Stanley  and  Ony  E.  Stanley, 
both  of  Kansas  caty,  for  app^ees. 

DAWSONf  J.  This  actlm  was  begun  to 
challenge  the  legality  of  a  merger  of  two  de- 
fendant corporations,  the  Fraternal  Aid  As- 
sodatlon,  a  Kansas  otnporation,  and  the  Su- 
preme Ijodge  of  the  Fraternal  Union  of 
America,  a  Gblondo  corporation.  Both  <tf 
these  organizations  were  typical  fraternal 
insurance  associations,  having  a  large  mem- 
bershlp  enrolled  in  local  bodies  or  lodges 
with  the  usual  rltoallstlc  ceremonies  of  In- 
struction and  discipline,  and  governed  by  Su- 
prone  Gonndls  composed  of  the  general  offi- 
cials and  representatives  chosen  directly  or 
indirectly  from  their  corporate  member^ips. 
The  five  plaintiffs  who  seek  to  maintain  the 
action  are  members  of  the  Fraternal  Aid  As- 
8ociatI(»i,  and  hold  tratemal  Insurance 
des  in  that  organization. 

The  merger  was  effected  in  1914  accord- 
ing to  an  a^preed  plan,  parts  of  whldi  read: 

"Whereas,  the  Fraternal  Aid  Association  of 
'lAwrence,  Kansas,  has  about  forty  thousand 
(40,000)  members  and  the  Supreme  Lodge  of 
the  Fraternal  Union  of  AmCTica  of  Itenver,  Col- 
orado, has  about  forty  thousand  (40,000)  mem- 
bers, and  that  both  of  said  organizations  are 
fraternal  beneficiary  insurance  associations  duly 
organized  under  the  laws  of  said  states  aad  have 
a  lodge  system  and  representative  form  of  gov- 
ernment ; 

"And  whereas,  it  is  a  self-evident  proposition 
tliat  the  cost  per  capita  of  conducting  the  busi- 
ness and  administenng  the  affairs  of  a  small 
association  is  proportionately  greater  than  the 
cost  per  capita  of  conducting  the  business  and 
administering  the  affairs  of  a  larger  one ; 

"And  whereas,  competition  between  fraternal 
beneficiary  societies  has  caused  the  expense  of 
procuring  new  members  to  be  greatly  increased, 
and  the  merger  o£  two  societies  of  tiie  member- 
ship of  the  Fraternal  Aid  Association  and  Fra- 
ternal  Union  of  America  will  make  the  com- 
bined societies  more  attractive  to  the  general 
public,  thus  enabling  tfawi  to  better  carry  on 
promotion  work; 

"And  whereas,  a  large  saving  in  expenses  of 
salaries,  rent,  clerk  hire,  stationery  and  adver- 
tising may  be  made  and  thus  the  aggregate  cost 
of  operating  and  conducting  the  business  of  said 
asseciations  may  be  materially  reduced  and  the 
growth  of  membership  be  more  rapidly  increas- 
ed and  promoted  by  merging  and  consolidating 
said  organizations  into  one ; 

"Now,  therefore,  it  is  proposed  by  and  with 
the  supervision  and  approval  of  the  superin- 
tendent of  insurance  of  the  state  of  Kansas  and 
the  insurance  commissioner  of  the  state  of  Colo- 
rado under  the  statutes  of  said  states  to  merge 
and  consolidate  the  Fraternal  Aid  Association 
and  ttie  Supreme  Lodge  of  the  Fraternal  Union 


of  America  and  unite  the  membership  of  the 
Fraternal  Aid  Association  and  the  meml>ership 
of  the  Supreme  Lodge  of  the  Fraternal  Union  cKf 
America  in  accordance  with  the  following  {dan, 
to  wit:   *   ♦  ♦ 

"The  charter  and  artides  of  IncorporatioD  of 
the  Supreme  Lodge  of  the  Fraternal  Union  of 
America  when  amended  shall  be  the  charter  and 
articles  of  incorporation  of  the  consolidated 
society,  and  it  shall  have  and  enjoy  all  of  the 
benefits  and  privil^es  now  possessed  by  the  Fra- 
ternal Aid  Association  under  its  articles  of  in- 
corporation, and  shall  have  and  enjoy  all  of  the 
benefits  and  privileges  now  possessed  by  the  Su- 
preme Lodge  of  the  Fraternal  Union  of  America 
under  its  articles  of  Incorporation,    •    •  • 

"Fourth.  The  memhership  of  the  Fraternal 
Aid  Association  shall,  on  the  adoption  of  this 
contract,  as  provided  herein,  and  its  approval 
by  the  insurance  departments  of  Kansas  and 
Colorado,  ipso  facto  become  members  of  the 
Fraternal  Aid  Union,  and  be  entitled  to  all  the 
rights,  privileges  and  benefits  of  the  m«ml>ershlp 
of  the  Fraternal  Aid  Union  to  the  same  extent 
and  purpose  as  the  present  membership  of'  the 
Fraternal  Union  of  America  are  permitted  to 
receive  and  enjoy,  and  shall  pay  the  same  rates 
of  assessment,  per  capita  tax  and  dues  under 
the  same  conditions  and  he  entitled  to  the  same 
benefits  as  were  provided  by  the  certificates  and 
laws  of  the  Fraternal  Aid  Association  in  force 
at  the  date  of  the  taking  effect  of  this  agree- 
ment.  •   •  • 

"Foarteentti.  Provided,  that  all  of  the  provi- 
sions of  this  contract  relating  to  the  rights,  du- 
ties, benefits,  privU^es  and  burdens  of  the 
membership  of  the  Fraternal  Aid  Association 
shall  apply  with  equal  force  to  the  mnnbership 
of  the  Supreme  Lodge  of  the  Fraternal  Aid  Un- 
ion of  America. 

"Fifteenth.  This  agieonent  shall  be  and  be- 
come in  full  force  and  effect  only  when  it  shall 
have  received: 

"1.  The  approval  and  indorsement  of  the  su- 
perintendent of  Insurance  of  the  state  of  Kan- 
sas and  the  insurance  commissioner  of  the  state 
of  Colorado  to  the  proposed  plan. 

"2.  This  agreement  shall  have  received  the 
approval  and  be  adopted  by  the  members  of  the 
Qeneral  Council  of  the  Fraternal  Aid  Associa- 
tion in  accordance  with  the  laws  of  Kansas,  and 
by  the  Supreme  Lodge  of  the  Fraternal  Union 
or  America  at  a  special  session  thereof,  called 
for  that  purpose  by  at  least  the  number  of  votes 
required  by  the  statutes  of  the  state  of  Colorado 
relating  to  merger  and  reinsurance  of  fraternal 
beneficiary  societies." 

Plaintiffs'  petition  recites  all  the  pertinent 
facts,  and  alleges  certain  irregularities  in 
bringing  about  this  merger ;  that  large  sums 
of  the  Ct^orado  corporation  were  expended 
to  accomplish  It;  that  the  members  of  the 
Kansas  corporation  were  not  apprised  of  the 
details  of  the  merger,  and  that  certain  mat- 
tors  pertaining  thereto  were  fraudulently 
kept  secret;  that  it  was  not  effected  in  con- 
formity to  the  by-laws  of  the  order;  that 
the  merger  Is  a  bad  bargain  for  the  Kansas 
corporation;  and  that  the  result  will  be  an 
Increase  in  the  Insurance  rates  to  the  mem- 
bership, including  the  plaintiffs.  Hie  prayer 
is  for  a  receiver  of  the  prop&rty  of  the  Kan- 
sas eorporatioQ,  that  he  be  authorized  to 
conduct  Its  business,  collect  the  membership 
dues  and  assessments,  that  an  accounting  be 
had  with  the  Colorado  corporation  and  the 
affairs  of  the  merged  corporations  be  disen- 
tangled, and  that  the  Kansas  corporation  be 
restored  to  its  independence,  etc.  The  de- 
fendant, the  Fraternal  Aid  Union,  which  is 
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Mie  amended  corporate  name  of  the  merged 
eorporadons,  filed  a  demurrer  to  this  peti- 
tion, setting  up  the  usual  grounds,  "no  legal 
capacity  to  sue,  no  cause  o£  action  stated," 
etc.  To  obtain  a  decision  of  this  court,  the 
cause  was  halted  below  on  the  trial  court's 
mllng  on  the  demurrer  and  appealed. 

[1]  This  merger  was  effected  pursuant  to 
chapter  210  of  the  Session  Laws  of  Kansas 
of  1913  (Gen.  Stat  1915,  K  Q418-54S0),  wlildi 
prorfdes  for  the  consolidation  or  mer^r  of 
fraternal  beneSdary  societies,  subject  to  the 
approTal  of  th0  superintendent  of  Insurance. 
In  specific  terms  the  act  provides  that  such 
merger  may  be  eflTected  with  a  elnillar  lawful 
corporation  of  another  state.  Colorado's  leg- 
islation Is  to  the  same  general  effect  3 
Colorado  Statutes  Annotated  (Morrison  &  De 
Soto's  Edition)  J  31600.  There  Is  no  Infirm- 
ity In  such  l^slatlon.  Const  of  Kansas, 
art.  12,  «  1;  Atchison,  C.  &  P.  R.  Co.  v. 
County  of  Phillips,  25  Kan.  261;  C.  K.  &  W. 
Rd.  Co.  V.  Ocan'rs  of  Stafford  County,  36  Kan. 
121,  12  Pac.  593;  H.  &  S.  Rd.  Co.  v.  Com'rs 
of  Kingman  County,  48  Kan.  70,  28  Pac.  1078, 
15  I/.  R.  A.  401,  30  Am.  St  Rep.  273;  West  T. 
Bank,  66  Kan.  524,  72  Pac.  252,  63  L.  H.  A 
137, 97  Am.  St  Bep.  385;  Illinois  Life  Ins.  Co. 
V.  Tully,  174  Fed.  355,  98  C.  C.  A.  259 ;  Market 
Street  By.  Co.  v.  Heliman,  100  Cal.  571,  42 
Pac.  225;  Hale  v.  Cheshire  Railroad,  161 
Mass.  443,  87  N.  E.  307;  10  Cyc.  288,  293; 
22  Cyc.  1408, 1419  ;  28  Cyc.  22;  Noyes  on  In- 
tercorporate Relations,  H  43,  101 ;  7  R.  O.  I<. 
8S  131-135. 

[2]  The  appellants  contend  that  the  plain- 
tiffs bare  no  right  to  maintain  this  action. 
It  Is  familar  law  that  unless  there  Is  spedflc 
statutoiy  authority  anthorizlDg  a  private 
person  to  <!hallenge  the  r^larlty  oC  official 
or  corporate  action,  or  unless  such  person 
suffers  some  peculiar  Injury  thereby,  he  can- 
not maintain  su<A  action.  In  certain  mat- 
ters relating  to  the  imposition  of  taxes  (Gnt. 
Stat.  1915, 1 7163  [Code  Civ.  Proc.  |  2661),  and 
to  alMte  nuisances  (Gcil  Btat  1915,  i  5525), 
such  special  statutory  authoriQr  has  been 
granted. 

The  general  rule  is  tliat  the  legality  of 
COTpraation  action  or  of  the  exerdae  of  cor- 
porate powers  can  <»l7  be  Questioned  in  a  di- 
rect proceeding  In  the  name  of  the  state  by  a 
public  officer  anChorised  to  represent  (the 
state  In  court  ^ns  In  an  early  case  (Hlller 
T.  Town  of  Palenno,  12  Kan.  14)  certain 
private  dtlsens,  who  resided  on  a  tract  of 
land  which  some  of  their  fdlow  Inhabitants 
had  imdertakm  more  or  less  r^larly  to 
erect  into  &  mnnldpality,  brought  an  action 
challenging  the  validity  of  the  projected  cor- 
poration:  The  defraitent  trustees  of  tlie 
town  demurred  on  the  ground  that  tiie  plain- 
tiffs had  no  legal  capacity  to  sue  in  the  ac- 
tion. The  court  sustained  the  demurrer, 
and  on  appeal  this  court,  speaking  Mr. 
Jnstioe  Breww,  said: 

"Can  private  indivlduala,  havliif  no  other  In- 
terest than  that  of  citiseiu»  residents  and  tax- 


payers of  a  supposed  municipal  corporation, 
malntaui  an  action  of  quo  warranto  in  their 
own  names  against  such  corporation,  or  must 
such  action  be  brought  in  the  name  of  the  statei 
and  by  the  Attorney  General,  or  the  coun^  at- 
torney? The  district  court  decided  that  the  ac- 
tion must  be  in  the  name  of  the  state,  and  in 
that  opinion  we  concur.  This  court  has  bad 
oceasion  in  two  or  three  caaea  to  consider  under 
what  circumstances  grievances  of  a  public  char- 
acter can  be  inrestisated  at  the  suit  of  a  private 
individual,  and  the  rule  has  been  thus  laid 
down :  'If  the  injury  is  cme  that  peculiarly  af- 
fects a  person,  be  has  his  right  of  action ;  if 
it  aSects  the  whole  community  alike,  their  rem- 
edy is  by  proceedings  by  the  state,  through  its 
appointed  agencies.'-  Craft  v.  Jackson  Connty, 
5  Kan.  521.  That  case  was  one  of  an  applica- 
tion for  an  injunction  to  restrain  the  issue  of 
some  CQtmty  warrants;  but  the  rule  thus  enun- 
ciated is  of  general  application.  It  was  follow- 
ed by  tbia  court  in  two  mandamus  cases :  Bob- 
bett  T.  Dresher.  10  Kan.  9;  Turner  v.  Jeffer- 
son County  Com'rs,  10  Kan.  16.  And  we  see 
no  reason  why  it  should  not  be  applied  to  cases 
like  the  one  at  bar.  The  reasons  for  the  rule 
are,  as  imperative  in  this  as  in  any  class  of  casee. 
*  *  *  The  plaintiffs  here  show  no  interest 
adverse  to  the  corporation  defendant  peculiar  to 
themaclves,  or  different  from  those  of  the  com- 
munity in  general.  Hence  if  they  are  authoriz- 
ed to  maintain  this  action,  any  taxpayer  and 
citizen  of  that  community  can  summon  the  cor- 
poration into  court  to  try  Uie  validity  of  its 
existence,  and  that  too  when  the  state  wnich  cre- 
ated the  corporation  is  content  to  let  it  live." 
12  Kan.  16.  17. 

In  McMlllen  v.  Butler,  16  Kan.  63.  64,  65. 
which  was  an  action  begun  by  a  private  cit- 
izen, "resident,  elector,  and  taxpayer,"  to  en- 
join public  officers  from  moving  their  offices 
to  a  newly  chosen  county  seat,  this  court 
said: 

"It  is  difficult  to  understand  upon  what  prin- 
ciple it  is  supposed  that  this  action  may  be 
maiatained.  There  is  no  statute  authorizing 
such  an  action;  and  we  dp  not  think  that  it 
can  be  maintained  under  any  general  principles 
of  law  or  equity.  •  •  •  The  plaintiff  is  not 
a  public  officer,  prosecuting  for  the  benefit  of  the 
public;  and  he  does  not  show  that  be  has  any 
special  or  private  interest  in  the  subjeet-mat- 
ter  of  the  action  which  calls  ^r  any  special 
interposition  of  the  courts  of  justice  for  his 
particular  benefit  Merely  being  a  resident  a 
citizen,  an  elector,  or  a  taxpayer,  or  all  com- 
bined, does  not  authorize  a  private  individual 
to  summon  the  public  officers  mto  the  courts  of 
justice  to  answer  for  their  official  conduct 
Bridge  Co.  v.  Wyandotte  County,  10  Kan.  826, 
331,  and  cases  there  dted ;  Miller  t.  Town  of 
Palermo,  12  Kan.  14.  His  Interest  must  be 
private  and  special  in  order  to  invoke  the  special 
interventioa  of  the  courts  In  his  favor." 

This  doctrine  nina  through  all  the  lator 
Kansas  cases:  In  xe  Short,  PeUU<uer,  47 
Kan.  260,  27  Pac.  lOOS;  A..  T.  &  S.  F.  Bd. 
Co.  T.  Com'rs  of  Snnmer  .County,  61  Kan. 
617,  83  Pac.  312;  State  t.  Shnflord,  77  Kan. 
263,  267,  and  dtetlons.  94  Pac.  127 ;  10  Cyc. 
256-261. 

That  tbB  li^lslattire  was  awake  to  the 
gravity  of  permitting  fraternal  insurance  or- 
ganizations to  be  subjected  to  Injudicious  or 
ill-fouDded  lawsoite  attecklng  their  corpo- 
rate structure  or  conduct  is  evidenced  by  the 
precautiona  taken  In  the  stetato  vesting  in 
the  superintendent  of  Insurance  supervisory 
powers  over  them,  and  while  broad  and  saf- 
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fldeat  powers  are  rested  in  Uiat  oQlcer  and 
In  the  Attorney  General  (G^.  Stat  1915,  | 
6413)  to  Insure  correct  corpc»ntte  conduct  on 
the  part  of  these  Instltutlona.  other  litigious- 
ly  disposed  persons  are  larg^y  forbidden  to 
meddle  with  tbem.  The  statute  In  part 
veads: 

"No  injanctioQ  shall  be  granted  by  any  court 
In  this  state  a^inst  any  lUaoclstioQ  authorized 
to  do  busiuem  under  thia  act,  except  upon  ap- 
plication of  the  Attorney  Graneral,  at  the  re- 
quest of  the  auperintendent  of  inaurance." 

The  wl8d<Hn  of  this  legislation  Is  obTlons. 
Where  the  rights  of  many  thousands  of  mem- 
bers and  beneficiaries  are  InTolved,  as  In 
this  case,  where  tlie  public  officers  authoris- 
ed and  charged  with  the  duty  of  gupervlslng 
their  corporate  ciMidact  and  of  acrutliilzlng 
th^  financial  afC&ln  hare  ^qproved  what 
has  been  undertaken  and  consummated, 
where  the  assets  have  been  commingled  and 
title  fraternal  structure  and  internal  economy 
of  the  associations  have  bew  readjusted  to 
their  new  ctHidlttons,  where  neither  the  state 
ot  Kansas  |ior  the  state  of  Oolorado  has 
seen  fit  to  qtusttcm  what  has  been  done  pur- 
suant to  their  respective  laws  and  pursuant 
to  their  official  supervision,  a  private  citizen 
would  need  to  present  a  case  showing  some 
powerful  and  special  equity  on  his  side  be- 
tom  he  should  he  pennitted  to  raise  a  Jndl- 
dal  inquiry  toudilng  their  corporate  con- 
duct 

In  the  facts  alleged  and  the  relief  prayed 
for  in  this  action,  the  proceeding  In  effect  is 
quo  warranto.  Except  in  most  unusual  cas- 
es, sndi  an  action  can  only  be  maintained 
in  the  name  o£  tiie  state  by  its  pn^ter  legal 
repreaoitBtiv^  the  Attorney  General,  or,  per- 
haps, by  the  county  attorney.  And  even  if 
so  maintained,  the  relief  to  be  i^ven  is  to 
some  extent  discretionary  with  the  court. 
City  of  TfvelEa  v.  Water  Co.,  68  Kan.  349, 
353,  49  Pac.  70.  Where,  as  most  likely  In  the 
case  at  bar,  the  result  would  be  to  wreck  an 
instltuUtm^  that  is  doing  a  beneficial  and  hu- 
manitarian woi^  notwithstanding  some  pos- 
sible d^ects  in  its  financial  or  economic 
structure,  the  state's  reqKXUible  legal  repre- 
sentative should  consider  well  whether  such 
action  should  be  instituted  (State  v.  Bowden, 
80  Kan,  49,  56,  57,  101  Pac.  664),  and  the 
court  would  consider  with  profound  solici- 
tude whether  the  remedy  prayed  ft>r  was  not 
worse  than  the  evil  complained  of.  At  all 
evoits,  it  is  dear  that  the  plalntifh  cannot 
maintain  this  action.  The  petition  did  not 
state  a  cause  of  actUm  redressable  at  the  In- 
stance of  the  plaintltes  In  tbdr  individual 
capacity.   31  OyC.  296. 

The  exhaustive  brief  for  the  answnlng  de- 
fendant, the  Fraternal  Aid  Union,  which  is 
the  appellant  here,  covers  many  matters 
whidi  need  not  be  considered. 

The  Jndgment  is  reversed,  and  the  canse 
i-emanded,  with  instructions  to  sustain  the 
demurrer  to  plalatifTs'  i)etltlon.  All  the  Jus- 
tices concurring. 


SAUNA  NOBTHERN  R.  00.  t.  ALZJSON. 

(No.  20642:)* 
(Supreme  Oonrt  of  Kansas.    Maj  1%  IMT.) 

(Sj/ttabu$  bs  thv  Court.) 

1.  EutiNENT   DoiCAHf   <8=>186  —  Razlboa.d 
Right  of  Wat— Notice — Statutes. 

In  condemning  land  for  the  right  of  way  of 
a  railroad,  the  notice  authorized  by  section  2193 
of  the  General  Statutes  of  1915  is  sufficient, 
even  though  no  map  or  profile  has  been  filed,  or 
notice  given  as  required  by  sections  2330  and 
2331,  following  Missouri  River,  F.  8.  ft  O.  B. 
Co.  V.  Sbepard,  9  Kan.  647. 

[Ed.  Note.— For  other  cases,  see  Anbent  I>H 
main,  Cent  Dig.  SS  600-^.] 

2.  Eminent  Domain  «=»181— CoNOEMNAnoir 
Procbedinq — Notice— RiOHTS  of  Lessee. 

The  notice  provided  for  bv  sectim  21^  of 
the  General  Statutes  of  1915  binds  the  lessee 
of  the  real  property  condemned,  although  no 
compensation  is  given  to  him,  following  &,  EL 
&  W.  B.  Ca  V.  Grovier,  41  Kan.  68^  2lPac. 
779. 

[Ed.  Note.— For  other  cases,  see  Endnent  Do- 
main, CenL  Dig.  H  488,  490-492.] 

3.  Eminent  Domain  ^»181— Condemnatioh 

Pbocebding — ^Notice— RioHTB  of  Lesseb. 
Such  a  notice  is  binding  on  the  lessee,  even 
though  he  is  in  the  open  and  notorious  posses- 
sion of  the  real  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  488,  400-492.] 

Appeal  from  District  Court,  Saline  OoontT. 

Proceeding  by  .the  Salina  Northern  Bail- 
road  Company  against  H.  H.  Allison.  Judg- 
ment awarding  plaintiff  possession  <jt  cer- 
tain real  property  condemned  for  plaintUTs 
right  of  way  purposes,  and  defendant  ap- 
peals. Affirmed. 

J.  H.  Wilson  and  Knlttle  ft  Knittle,  all  of 
Sallna,  tax  appelant  David  Bitchie^  ot  Sa- 
lina, for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  rendered  against  him. 
awarding  the  plaintiff  possession  of  certain 
real  property  which  had  been  condemned  for 
the  use  of  the  plalnOg  for  railroad  right  of 
way  purposes. 

The  defendant  was  in  possessl(ra  of  the 
real  property  under  a  lease  from  the  owner 
for  one  year,  renewable  fn»n  year  to  year 
at  the  defendant's  option. 

[1]  1.  The  defendant  omtends  that  the 
condemnation  proceedings  were  void  because 
he  had  no  notice  thereof  Notice  was  putK 
llshed  as  required  by  sectiou  2192  of  the 
General '  Statutes  of  1916  for  the  required 
length  of  time.  The  defendant's  specific  ob- 
jection is  that  the  de^gnatlon  of  the  route 
of  the  plaintiff's  right  of  way  was  so  Indefi- 
nite and  uncertain  that  it  gave  the  defend- 
ant no  notice  that  his  property  would  be  ap- 
propriated. So  much  of  the  notice  as  is  ma- 
terial for  the  C(m&ideratlon  ot  this  question 
Is  as  follows: 

"Notice  is  hereby  given  that  the  Salina  North- 
ern Railroad  Company  *  •  •  did  *  •  • 
apply  by  petition  *  •  •  to  Dallas  Grover, 
judge      the  thirtieth  judicial  district  embrae- 
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Ins  Saline  coantr,  in  the  state  of  Kansas,  rep- 
reeentine  that  it  pn^xMed  to  c(»Mtruet  and 
erate  a  railroad  in  and  thrmigh  Saline  count?, 
E^.,  beginning  at  or  near  tho  west  end  of  Elm 
■treet.  In  the  dty  of  Salina,  Saline  coantr, 
Kan.,  to  and  throat  the  town^ipB  of  Smokr 
Hill,  Pleasant  Valley,  Ohio,  and  Glendale,  In 
said  Saline  county,  Kan.,  and  that  the  general 
line,  route,  and  right  of  way  of  said  railroad 
shall  be  from  said  point  above  described  to  a 
p<rint  <m  the  west  line  of  said  Glendale  town- 
ship south  of  the  northwest  eonwr  of  asctiiHi 
No.  19  therein." 

The  real  property  occupied  by  the  defend- 
ant was  two  blocks  east  and  one-half  block 
north  of  the  west  end  of  ¥Sm  street.  The 
defendant  attempted  to  prove  that  the  chief 
ei^neer  of  the  plaintifr  had  told  him,  at  the 
time  the  engineers  were  snrreylng  and  lay- 
ing out  the  plaintiff's  right  of  way,  that  it 
would  miss  the  defendant's  property  by  at 
least  20  feet.  That  evidence  was  excluded. 
The  condemnation  commissioners  assessed 
the  damage  to  the  property  occupied  by  the 
defendant  at  $25,  and  awarded  it  to  the  hold- 
er of  the  record  title,  the  defendant's  lessor. 
The  plaintiff  deposited  the  condemnation 
money  with  the  county  treasurer.  The  de- 
fendant testified  that  bis  improvements  on 
the  property  were  worth  $800.  There  was 
nothing  In  the  answer  nor  in  the  evidence  to 
indicate  that  the  plaintiff  had  not  located  a 
route  for  the  proposed  railroad.  The  notice 
ccHitained  all  that  was  required  by  the  stat- 
ute, and  the  objections  presented  by  the  de- 
fendant are  disposed  of  by  Missouri  River, 
F.  S-  &  G.  B.  Co.  V.  Shepard,  9  Kan.  647, 
where  this  court  said: 

"The  notice  authorized  by  section  86  of  said 
chapter  2S  [Gen.  Stat  1915,  I  2102]  is  snffi- 
fiaat,  even  though  no  map,  prtdle,  or  notice 
has  be^  Sled  or  given  as  required  07  sectioas 
48  and  49  of  said  acL  [Gen.  Stat.  1916,  H 
2390.  2S81.r    SyL  par.  2. 

"Bnt  it  is  inalatea  tAat,  untan  the  map  and 
profile  are  .filed  before  the  notioa  1*  givixi,  no 
owner  can  tell  whether  hia  land  is  to  Be  taken, 
or  wbether  he  is  one  of  the  parties  affected  by 
the  notice.  The  notice  therefore,  it  is  claimed, 
is  80  indefinite  as  to  be  void.  Tho  Legislature 
has  provided  for  this  notice.  Whether  we  think 
a  fuller  and  more  specific  one  ought  to  be  pro- 
vided or  not,  we  must  sustain  this  unless  it  con- 
flicta  with  the  Oonsdtntion  and  is  vcAd.  The 
Une  of  the  road  must  be  located  before  api^- 
cation  is  made  for  a  ccmdemuation  of  the  right 
of  way.  See  section  81.  The  filing  of  the  map 
and  profile  only  makes  more  pubuc  what  has 
been  already  previously  done,  uougb  it  may  be 
noticed  hero  that  the  location  of  the  line  does 
not  Involve  the  making  of  a  profile.  It  is 
enough  that  the  general  conrse  of  the  road 
through  the  coan^  is  indicated  and  settled." 
9  Kan.  665. 

[21  2.  The  defendant  tnslats  that  the  con- 
demnation proceedings  were  void  because  no 
compensation  whatever  was  given  to  him. 
The  answer  to  this  contentlcm  is  contained  in 
a,  K.  &  W.  R.  Oo.  T.  Orovier,  41  Kan.  eSS, 
21  Pac,  770,  where  this  court  said: 

"A  failure  of  the  condemnati<m  commission* 
era  to  ascertain  and  deugnate  the  owners  of  the 
lots  or  parcels  of  land  taken,  or  the  fact  that 
they  name  the  wrmig  person  as  the  probable 
owner  in  their  report,  whether  it  occurs  from 


ignorance  or  mistake,  will  not  prevent  tho  real 
owner  of  any  lot  or  parcel  of  real  estate  or  in- 
terest therein  from  availing  himself  of  the  rem- 
edy of  appeaL"    SyL  par.  2. 

See,  also,  0.,  E.  ft  W.  R  Co.  v.  Andaw», 
42  Kan.  207,  301,  302,  21  Pac.  1059  ;  0.,  E.  ft 
N.  By.  Co.  V.  Grlesser,  48  Kan.  663,  666.  20 
Pac.  1082;  Phipps  v.  Railway  Ca,  68  Kan. 
142. 145,  48  Pac.  673 ;  and  Brown  Ooun^  t. 
Burkhalter.  75  Kan.  321,  324.  80  Pac.  666. 

[8]  3.  Tlie  defendant  Insists  that  he  waa 
in  the  open  poeaoeaion  of  the  property  at  the 
time  the  condemnation  proceedings  were  had. 
Under  tbe  dMl^ns  last  cited,  it  is  Imma- 
terial that  the  party  c(»uplalnlng  was  in  the 
open  and  notorious  possesEdon  of  the  pn^ 
erty  condenined.  The  plaintiff  was  bound  to 
take  notice  under  the  publlcaUon  notice  and 
protect  his  rights  accordingly. 

The  Judgment  la  affirmed.  All  tito  JnstlceB 
concurring. 


BOUTROaS  et  al.  v.  PAIATmB  IN&  CO.* 
LIMITES),  OF  LONDON,  BNOLAND. 
SAME  V.  CONTINiyNTAL  INS.  OO.  OF 
NEW  YORK.  SAME)  v.  PIDBUTY- 
PHENIX  FIRE  INS.  CO.  OF  NBW  YORK. 
(No&  20S69,  20870,  20871.) 

(Supreme  Court  of  Kansas.    May  12,  lfil7.) 

(Byllabiu  hy  the  Court.) 

1.  ImnmAncB  «a»674(l)— Fra  Ikbubahcb— 

AWikRD  or  APPBUSBBS—VAUDirr. 

In  an  action  upon  an  award  of  appraisers 
appointed  to  determine  a  loss  under  policies  of 
fire  insurance,  hM,  upon  the  facts  stated  In  the 
oi^on,  that  the  award  waa  not  void  tMcaoss 
tho  appraisers  teiled  to  comply  strictly  with  a 
provision  in  the  agreement  of  sutMnisaion  that 
"the  appraisers  shall  .then  detwmine  the  actual 
cash  value  of  each  artide  and  place  the  dam- 
ages on  each  at  a  d(^nite  sum  per  jaid,  poond* 
bushel^  or  gallon,  etc,  as  the  caae  may  require 
in  their  prot>er  columns.** 

[Ed.  Note.— For  other  eases,  tee  Insurance, 
Cent  Dig.  |  1430.] 

2.  Insurance  «=>672—FiBX  IirnjUHOB— A7- 
FBAI8A1.  Ann  AwAEn. 

agreement  for  submisrim  provided  for 
the  appointment  of  two  appraisers  who  shall 
appoint  an  umpire,  and  that  an  award  signed 
by  any  two  (d  the  three  should  be  binding  upon 
the  parties,  field,  ttiat  one  at  the  appraisers 
could  not  by  withdrawing  from  the  appraisal 
prevent  the  other  two  from  completing  tlie 
award. 

[Bd.  Note.— For  other  cases,  see  Inannnee, 
Cent  Dig.  !|  1422,  1423,  1427,  1429.] 

3.  INSUEANCB  «=)Geo  —  Fiaa  Ihsubanob  — 
Pboofb  of  Loss— Avount  or  Loss. 

The  amount  daimed  in  the  proof  of  loss 
will  not  preclude  the  assured  from  showing  a 
greater  loss,  whero  the  insurer  has  not  been 
mifded  or  induced  to  change  its  position  hj  the 
statements  in  such  preliminary  prool 

[Ed.  Note.— For  other  cases,  see  Insuranee, 
Cent  Dig.  H  1337,  1359-lSWJ 

4.  ArPKAL  AHD  EbBOB  •8»1046@}  —  IKBUB- 

ANCB  «=3>574(7}  —  Habhxxss  BsB<n  —  In- 

BTBUCTJONS— BUBDEN  OV  PbOOF. 

In  such  an  action,  whero  the  answer  pleads 
that  the  award  was  false,  and  fraudulent,  the 
defendant  has  the  burden  of  proof,  but,  on  the 
farts  stated  in  the  opinion,  it  is  hM  that  a  rul- 
ing placing  the  burden  of  proof  on  the  plaintifl 
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and  d^rlTing  defendant  of  the  ri^t  to  open 
and  close  cannot  be  regarded  u  error  wuch 
jaatifiei  a  rerersoL 

[Ed.  Note.— For  other  eaeee,  aee  Appeal  and 
Drror,  Cent  Di^.  1  4180:  Inauranoe,  C^nt  Dig. 
H  1483,  1434.] 

Appeal  from  District  Oonrt,  Wyandotte 
County. 

Separate  actions  by  J<Am  A.  Bovtross  and 

B.  A.  Bontroee,  partners  doing  bnsineBS  un- 
der the  fltm  name  and  style  of  Bontross 
Bros,  against  the  Palatine  Insurance  Com- 
pany, Limited,  of  London,  England,  the  Con- 
tinental Insurance  Company  of  New  York, 
and  the  Fldelity-Phenlx  Fire  Insnrance  Com- 
pany of  New  York  upon  appraisal  and  award 
by  arbitrators  appointed  under  provisions  of 
policies  Issued  by  the  defendant  companies. 
Judgment  for  plaintiffs,  and  the  defendant 
companies  appeal.  Affirmed. 

McAnany  &  Ald«i,  of  Kansas  City,  Kan., 
Geo.  L.  Boyle  and  L.  0.  Boyle,  both  of  Kan- 
sas City,  Ma,  and  T.  M.  Van  Cleave  and 
Samuti  Maher,  both  of  Kansas  GU7,  Kan., 
ft>r  aM>eUant8.  Bruoe  Bainett,  of  ^nsas 
OU7,  Uo.,  J.  K.  CubUson,  of  Kansas  Olty, 
Kan.,  and  Myron  Witten,  for  appellees. 

POSTER,  J.  These  are  actions  upon  an 
appraisal  and  award  by  arbitratm  appoint- 
ed under  the  prorlaions  of  insnrance  policies 
issued  by  the  defmduits  corerlng  loss  by  fire 
on  lAslntlfrs  stxiA  of  merchandise.  The 
assured  and  the  Insurance  companies  having 
(Usagreed  on  the  amount  of  loss,  an  agree* 
vaent  was  rilgned  submitting  tlie  loss  to  two 
aw^alsers,  A.  M.  Smith  being  named  by  the 
assured,  and  H.  W.  Potts  by  the  defwdants. 
In  accordance  with  the  pTorlston  In  the  pol- 
icies the  two  appraisers  duly  appointed  John 

C.  Dleekman  as  umpire;  The  petitions  al- 
leged these  facts  and  that  the  aivralsers 
and  umpire  had  viewed  the  premises  and 
estimated  and  appraised  the  loss,  the  ap- 
praisers submitting  their  differences  to  the 
umpire,  and  that  on  a  certain  day  the  loss 
was  ascertained  by  a  written  award  signed 
by  Smith  and  the  umpire,  Dleekman.  It  set 
forth  the  amount  awarded,  and  allied  that 
by  reason  thereof  the  defendants  were  liable 
for  the  prtqwrtionate  amount  of  the  loss 
sued  for. 

The  answer  alleged  that  the  appraisal  and 
estimate  was  false  and  fraadulent,  and  in  eq- 
uity and  conscience  should  be  set  aside.  The 
reply  In  each  case  was  a  general  denial.  The 
plaintiff  recovered  judgments,  from  whldi 
the  Insurance  companies  appeal. 

The  evidence  tended  to  show  that  the  two 
appraisers,  on  a  certain  Sunday,  agreed  up- 
on an  amount  which  they  would  award,  but 
postponed  signing  the  award  because  they 
thought  it  would  be  invalid  If  signed  on  Sun- 
day, and  therefore  arranged  to  sign  the  pa- 
pers the  following  day.  Afterwards  Smith, 
the  appraiser  representing  the  assured,  re- 
fused to  sign,  stating  as  his  reason  that  it 


was  his  nnderstaxuUng  the  value  of  the  goods 
totally  destroyed  was  to  be  added  to  the 
amount  agreed  npon.  Potts  insisted  the  es- 
timate Included  tthe  entire  loss,  ^e  plain- 
UfTs  evidence  showed  that  after  this  dis- 
agreement Potts  refused  to  return  to  the 
place  or  to  have  anything  more  to  do  with 
the  appraisement,  and  that,  after  several 
attempts  to  induce  him  to  proceed  with  the 
award.  Smith  notified  him  that  if  he  did  not 
appear  in  a  reasonable  time  the  umpire 
would  be  called  in  to  ctnnpl^  the  appraise- 
ment, and  that  Potts  told  him  to  do  just  as 
be  pleased.  Smith  then  called  in  the  umpire 
who  had  been  going  over  the  stock  while 
the  ai^raisers  were  at  work  and  had  made 
himself  ^miliar  with  the  stock  and  the  loss. 
The  umpire  and  Smith  completed  the  ap- 
praisement and  signed  the  award.  Potts  was 
a  witness  and  testified  that  after  the  wmver- 
satloD  with  Sinith  in  which  he  was  notified 
that  the  umpire  would  t>e  called  In  to  com- 
plete the  appraisal  he  considered  that  he 
was  out  of  it  and  dropped  the  matter. 

[1]  The  first  contention  Is  that  the  award 
is  absolut^y  void  because  of  the  failure  to 
determine  and  r^>ort  In  s^arate  columns 
the  actual  cash  value  of  each  article  at  a 
definite  sum  per  yard,  pound,  bushel,  or  gal- 
lon. The  agreement  for  submitting  the  loss 
to  appraisers  contained  this  provision: 

"The  appraisers  shall  then  determine  the  ac- 
tual cash  value  of  each  article  and  place  the 
damages  ob  each  at  a  definite  sum  per  yard, 
pound,  bushel,  or  gallMi,  etc^  as  the  case  may 
require  in  their  profivr  cMumns.** 

It  Is  dalmed  no  atten^tt  was  made  to 
comply  with  this  provision.  On  the  other 
hand.  It  Is  said  the  defense  was  not  pleaded, 
and  that  the  evidence  showed  a  substantial 
compliance  with  the  provision  except  the 
requirement  that  eadi  Iton  be  set  out  In 
separate  columns.  As  to  this,  it  Is  dalmed 
the  printed  blank  furnished  by  the  Insurance 
companies  and  upmi  which  the  appraisal  was 
intended  to  be  made  did  not  contain  the 
"proper  columns"  referred  to  in  the  agree- 
ment for  setting  down  the  items  of  damage 
in  detail.  The  failure  to  comply  in  every 
particular  with  this  provision  as  to  proce- 
dure would  not  of  itself  render  the  ai^ralsal 
void.  Besides,  It  was  required  only  in  so 
far  as  deemed  necessary  by  the  appraisers. 
If  In  good  faith  they  had  made  their  award 
and  wholly  Ignored  the  provision,  an  answer 
to  an  actl<»i  on  the  award  alleging  In  gen«al 
terms  that  the  award  was  false  and  fraud- 
ulent would  not  raise  the  Issue  Tb4  answer 
did  not  plead  the  failure  of  the  appraisers  to 
comply  with  this  provi8i(m.  Moreover,  If  it 
had,  the  evidence  would  not  justify  a  court 
In  setting  aside  the  ai^raisal  on  that  ground. 
Besides,  the  evidence  tended  to  show  that 
as  to  s(Hnethlng  like  25  lots  of  the  merchan- 
dise Smith  and  Potts  substantially  complied 
with  the  provision  requiring  them  to  de- 
termine the  actual  cash  value  at  a  d^nlte 
sum  per  yard,  etc.,  and  that  Dledunan,  die 
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umpire^  mdietuittallT  foUowefl  flie  requlre- 
mtat  in  appraising  the  portion  of  tiie  stock 
not  totally  destrogwd.  nie  awud  la  i^lma 
fade  etmOuilTe  between  the  assured  and  the 
Inauianoe  compaMee  as  to  all  matters  sub- 
mitted to  0ie  an^ralsers.  Insoranee  Oo.  t. 
Payne,  57  Kan.  291.  46  Pac.  816. 

Another  ground  upon  which  it  la  claimed 
the  award  is  TOld  is  that  the  appraisers  al- 
lowed $1,600  for  that  iwrtlon  of  the  stock 
totally  destroyed,  althou^  the  umpire  and 
appraisers  "neither  a^ed  nor  received  any 
statement  or  evidence  of  the  character  or 
value  of  the  goods  wholly  destroyed."  In 
two  of  the  cases  the  question  appears  to 
have  been  gmie  into  quite  thoroughly,  and 
the  umpire  and  aE^raiser  who  made  the 
award  testified  they  examined  remnants  or 
pieces  of  goods  found  in  the  ashes,  were 
shown  inventory  Mils  and  Invoices  of  the 
stock,  and  made  their  estimate  from  these. 
Some  of  the  stock,  although  induded  in  the 
portion  totally  destroyed  as  to  value,  was 
not  entirely  consumed. 

The  bnrdeo  rested  upon  defendant  In  each 
case  to  show  that  the  award  was  false  and 
fraudulent.  In  the  two  cases  where  the  evi- 
dence established  the  manner  in  whidi  the 
value  of  the  goods  totally  destroyed  was  ar- 
rived at,  the  dalm  that  the  appraisers  nei- 
ther called  for  nor  received  any  evidence 
upon  the  subject  was  disproved.  In  the  one 
case  where  no  evidence  was  offered  on  this 
question  the  prima  fade  effect  of  the  award 
must  be  held  suffidHit. 

[2]  It  Is  dalmed  that  the  award  la  void 
because  one  appraiser  called  In  the  umpire 
and  in  the  absence  of  the  other  amn-alser 
they  made  the  award.  It  is  insisted  that  the 
Insurance  companies  had  a  right  to  a  rop- 
resratatlve  who  would  partidpate  in  all  the 
steps  leading  to  the  award  notwithstanding 
the  provisions  In  the  agreMnent  that  any  two 
of  the  three  may  make  the  award.  Cases 
are  dted  whtdi  go  to  the  extent  of  holding 
that  where  one  of  ttie  appraisers  withdraws 
before  a  determination  Is  reached  tbe  award 
Is  of  no  effect,  but  the  cases  are  not  In  accord 
with  the  weight  of  authority  or  sound  rea- 
son. In  one  case  dted  FrankUn  t.  Insurance 
Oo.,  70  N.  H.  261,  47  Atl.  91,  the  agreement 
for  mbmlsskn  did  not  contain  the  provision 
that  after  tte  nmplre  has  been  called  in  the 
award  in  wilting  of  any  two  shall  determine 
the  loss,  ^e  companies  were  entitled  to  be 
refwesented  by  an  appraiser  they  selected, 
but  there  was  evideuce  showing  the  abandon- 
ment of  the  appraisal  Potts  because  of  the 
foUore  of  hlms^  and  Smith  to  agree  upon 
ttte  amount  ctf  the  loss.  The  umpire  had 
been  appointed,  had  already  acted  in  some 
xnatten  where  dlffereuces  had  arlaai,  and 
by  the  express  iffovlslon  In  the  polides  and 
the  agreonent  for  submisslcm  an  award  by 
one  at  the  aivralsera  acting  with  the  umpire 
Is  btndliv  upon  the  d^mdants.    One  ap- 


praiser cannot  1^  wiUidravlag  from  die  ap- 
praisement prevent  the  other  two  tnm  com- 
pleting  the  award.  19  Oyc.  8J8. 

[31  While  i^ntiff'B  proof  <tf  loss  offered 
by  defendants  might  hare  been  admitted  in 
evidence,  since  It  stated  the  amount  of  the 
loss  at  a  sum  less  than  that  found  by  the 
appraisers,  we  think  the  excludon  of  it  was 
not  preJudidaL  If  it  had  been  admitted, 
there  was  not  auffldent  evidence  to  sustain 
the  dalm  of  a  fraudulent  award.  Tbe 
amount  daimed  in  the  preliminary  proof  of 
loss  submitted  as  a  condition  precedent  and 
In  compliance  with  one  of  the  conditions  In 
the  policy  did  not  preclude  the  assured  from 
showing  a  greater  loss,  unless  the  Insurer 
was  misled  by,  or  changed  Its  position  In 
reliance  on,  the  statements  in  the  proof  of 
loss,  and  there  was  no  dalm  to  this  effect. 
19  Oyc.  854. 

[4]  The  answer  in  each  case  alleged  that 
the  award  was  false  and  fraudulent  and  ad- 
mitted the  other  allegations  In  the  petition. 
The  defendant  had  the  burden  of  proof.  Tbe 
court  therefore  erred  in  ruling  to  the  con- 
trary and  in  denying  defendant  the  right  to 
open  and  dose.  We  have  held  that  this  er- 
ror is  seldom  of  suffldent  Importance  to 
Justify  a  reversal  where  both  sides  have 
every  oiq>ortunity  to  Introduce  their  testi- 
mony. Bank  v.  Brecheisen,  98  Kan.  193, 196, 
167  Fa&  259,  and  cases  dted  in  the  opinion. 

In  view  of  the  failure  of  the  answers  to 
allege  that  the  amount  of  the  award  was 
greater  than  the  actual  loss,  the  failure  to 
offer  something  substantial  In  the  way  of 
evidence  to  that  effect,  or  to  establish  any- 
thing false  or  fraudulent  In  connection  with 
the  award,  we  think  the  ruling  as  to  the 
burden  of  proot  cannot  be  regarded  as  preju- 
dldal  error. 

Tbo  judgment  la  aflOrmed.  All  the  Jua- 
tioes  ooncuirlng. 


JBNSBN  V.  mNNUP  et  al.  (Na  20565.) 
(Supreme  Oonrt  of  Kansss.   May  12, 1917.) 

(Byllalut  by  the  Court.} 
Public  Lands  e=954(B)  — School  Lauds-- 

AFFIDAVrr  OF  SETTXEiniNT— DsaCBIPTION. 

In  a  proceedmg  la  a  settler  under  chapter 
296  of  tbe  I.aws  of  1918  to  acquire  title  to  a 
tract  of  island  land,  tbe  survey  which  he  caus- 
ed to  be  made,  the  affidavit  of  settlement  which 
he  filed,  and  the  notice  of  the  proceeding  givm 
by  the  county  derk  described  land  other  than 
that  settled  upon,  and  which  constituted  no 
part  of  an  island,  and  no  stat^ent  was  made 
by  the  gurvQfor  as  to  the  nature  and  flow  of 
the  water  In  the  stream  which  surrounds  the 
limds  sought  to  be  appropriated.  Beld,  that 
the  noDCfHDpliance  of  the  settler  with  the  statu- 
tory requirements  justified  the  court  in  dismiss- 
ing the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Gent.  Dig.  IS  169,  160.] 

Appeal  from  District  Oourt,  Kearny 
OoDuty. 
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Robert  T.  Jmten  flied  an  affidavit  of  settle- 
ment'of  des^ated  Island  land,  and  sougbt 
to  acquire  title  tbereunder  as  school  land, 
and  E.  O.  Flnnup  and  William  Wonn  filed  a 
protest,  alleging  their  ownersblp  of  the  land, 
and  the  case  was  certified  to  the  district 
court  on  appeal.  From  the  denial  of  his  ap- 
plication to  amend  the  field  notes  of  the  sur- 
vey, and  the  dismissal  of  the  proceeding, 
Jauen  anieals.  Afllrmed. 

Edgar  ToetffT,  of  Garden  City,  for  appel- 
lant. E.  R.  fniorpe,  of  Lakln,  and  F.  Bobert- 
Bon  and  Wm.  H.  Thompson,  both  ot  Kansas 
Glty.  for  appellees. 

JOHNSTON.  C.  J.  Robert  T.  Jensen 
settled  upon  what  he  deslf^ated  as  island 
land,  and  undertook  to  acquire  title  to  It  as 
school  land,  under  the  provisions  of  chapter 
295  of  the  Laws  of  1913.  He  had  a  survey 
made,  but  the  flel'd  notes  and  report  of  the 
survey  did  not  describe  the  land  upon  which 
settlement  had  been  made.  In  his  affidavit 
of  settlement  he  described  the  land  as  it  bad 
been  described  in  the  field  notes  of  the  sur^ 
veyor,  which  he  filed  with  the  affidavit  A 
bond  was  given  by  Jensen,  conditioned  that 
he  would  pay  costs  and  damages  which 
might  be  awarded  against  him,  and  In  It  the 
land  was  erroneously  described.  A  notice 
was  irablished  by  the  county  clerk,  describing 
land  which  had  not  been  settled  upon,  and 
which  farmed  a  part  of  the  land  originally 
snrveye'd  by  the  government,  and  never  had 
been  island  land.  B.  G.  Finnnp  and  William 
Wonu  subsequently  filed  a  protest,  alleging, 
among  other  things,  that  tbey  were  the  own- 
ers of  the  lend  claimed  by  Jrasen,  and  that 
the  state  had  no  Interest  in  It  They  fur- 
ther alleged  that  the  land  had  never  been 
an  island,  but  was  contained  within  the 
original  government  survey,  and  they  further 
all^:ed  thEtt,  If  any  part  of  It  was  not  so  Int- 
dnded,  it  ha'd  become  a  part  of  their  land  by 
reason  of  relictions  and  accretions  along  the 
south  bank  of  the  river.  The  case  was  then 
certified  to  the  district  court  on  Bn)eal,  and 
when  called  for  trial  the  fact  was  brought 
out  that  the  land  which  Jensen  was  claiming 
In  bis  settlement  had  not  been  described  in 
his  affidavit  of  settlement,  nor  in  the  notes 
of  the  survey  filed  With  it,  nor  even  in  the 
publication  notice  reqnlred  by  statute.  The 
land  described  in  these  preliminary  papers, 
upon  which  the  procecfdlng  was  founded, 
described  a  tract  of  land  some  distance  away 
from  the  river,  and  constituted  a  part  of  tbe 
original  government  survey,  and  was  con- 
fessedly not  open  to  settlement  as  school 
land.  Jensen  then,  as  plalntUC,  asked  leave 
to  amend  the  field  notes  of  tbe  survey  and 
the  Inaccurate  descriptions,  but  the  court 
denied  the  application  and  on  motion  of 
defendants  dismissed  tbe  proceeding.  This 
was  done  on  the  ground  that  tbe  failure  to 
describe  the  land  in  the  notice  and  other 
paperg  rendered  the  proceedtng  Invalid,  and 


deprived  the  court  of  Jurisdiction  and  power 
to  proceed  farther. 

The  proceeding  Is  statutory,  and  the  steps 
by  which  a  settler  ml^t  acquire  school  latid 
were  j>rescribed  by  the  Legislature  in  chapter 
295  of  the  Uiws  of  1918.  which  was  In  force 
when  this  proceeding  was  began,  bnt  which 
was  repealed  by  chapter  S22.  i>.  420,  of  the 
Lawa  of  1915.  Under  the  act  the  settler 
might  acquire  land  as  against  a  iwotestant 
who  claimed  an  Interest  In  It,  or  as  against 
the  state.  Proceedings  of  this  dianu^r  are 
viewed  with  some  strictness,  and  any  one 
initiating  a  proceeding  must  closely  conform 
to  the  statutory  requirements.  Tbe  statute 
required  that  an  accurate  survey  be  made, 
that  tbe  surveyor  state  the  facts  relating  to 
the  boundaries  and  location  of  tbe  land,  the 
character  of  the  soil,  and  the  nature  and  flow 
of  the  water  In  the  stream  snrroondlng  the 
land,  and  that  the  plat  and  statement  be  filed 
with  the  affidavit  of  settlement  Instead  of 
describing  Island  land,  which  the  plaintiff 
claimed,  the  surveyor  gave  the  boundaries 
and  location  of  a  tract  of  land  B<»ne  distance 
from  the  river.  The  publication  notice,  u 
well  as  the  personal  notices,  which  are  Joria- 
dlctional  and  very  essential  steps  in  a  pro- 
ceeding of  this  character,  did  not  even  men- 
tion the  land  sought  to  be  apprt^niated. 
While  the  plat  filed  covered  the  tract  daimed 
by  plaintiff,  it  was  nullified  tj  the  particular 
description  given  in  the  snrvey,  aflldavlt,  and 
notice.  There  wu  no  attonpt  to  craigly 
with  the  provision  requiring  a  statement  as 
to  the  nature  and  flow  of  the  water  In.  the 
stream  around  the  land.  In  fact,  the  land 
which  was  described  was  not  near  Om  rlrer, 
and  had  never  been  snrroonded  by  the  water 
of  the  stream.  The  failure  to  describe  Hie 
land  sought  to  be  acqitfred  in  the  sorv^  and 
affidavit  the  fact  that  it  was  not  mentioned 
or  described  in  the  notices  required  tfj  tihs 
statute,  and  the  absence  ai  any  statement  as 
to  the  nature  and  flow  ot  the  water  In  the 
streams  surnnmding  the  land*  was  so  wide 
a  departure  from  the  statntory  requirements 
as  to  mder  the  prooefUlng  absolute  ytOA. 
Wilson  T.  SSutavem,  96  Kan.  SU,  VSR  Pae. 
231.  It  la  a  gmwal  rule  that  proeeedinga  of 
this  character  must  follow  with  some  strict- 
ness the  steps  prescribed  by  the  statute  and 
noncompliance  with  the  requirements  avoiilB 
the  proceeding.  Gom'rs  of  Wabaunsee  Oo.  r. 
Muhlenbacker,  18  Kan.  128;  State  v.  Bodcett. 
S5  Kan.  600,  11  Paa  910;  Fnmitoro  C9o.  t. 
Spencer,  60  Kan.  168,  69  Pac  426. 

The  contention  that  tiie  defendants  waived 
or  cured  the  Invalidity  by  their  appearance 
or  protest  cannot  be  npheld.  Thne  was  an 
appearance  by  the  defendants,  which  gave 
the  court  Jurisdiction  of  their  persons;  but 
personal  appearonce  in  court  dfd  not  supply 
the  statutory  stqw,  which  were  essential 
to  be  taken  before  tbe  case  reached  the  court 
Hie  initiatory  proceedings  were  fatally  de* 
tectlve.  not  open  to  amendment  in  oourtt  and 
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no  error  was  committed  in  dismissing  the 
proceeding. 

Judgment  afllimed.  AU  tbe  Jostlcea  con- 
corilng. 


In  n  MOSEIiEY'S  ESTATE.    ETTATB  t. 
NAGLE.    NAGLE  v.  STATE. 
(Nos.  20748,  2O8600 
(Supreme  Court  of  Kansu.    May  12,  1917.) 

(8yaabu9  by  the  Court.) 

1.  Tajution    «s3862  —  Inhbritanoi  Tax 
Law»— Rkpial—Dutt  or  Exeoctok, 

The  repeal  of  the  LDberitance  tax  act  of 
1900  a«w»  im,  c  248:  Gen.  Stat.  1909,  M 
9260-9291)  b7  diapter  330  of  the  Laws  of 
191S  did  not  relieve  the  executor  of  an  estate 
nor  the  probate  court  of  any  unperformed  dntiss 
imposed  upon  them  bj  the  act. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1677.] 

2.  Sta-ixs  «=>201— InHmTAiroBTAx— Biohtb 

— Laoheb. 

Rule  followed  that  no  inaction,  procrastina- 
tion, or  delay  on  the  part  of  public  officers  will 

Erevent  the  state  from  recorering  its  due,  nor 
ar  the  state's  right  thereto. 
rEd.  Note.— For  other  cases,  see  States,  Gent. 
Dig.  I  193.1 

8.  Statxs  9s»201— Collection  of  UoRxra— 

.LlUITATIONS. 

A  statute  requiring  certain  public  oflBdals 
within  six  months  to  commence  proceedings  to 
collect  a  sum  of  money  due  the  state  is  a  mere 
legislative  directim  to  those  officers;  and  it  is 
not  a  statute  of  limitations  in  favor  the  debt- 
or, bj  tbe  invocation  of  whlcA  he  can  defMt  the 
state's  claim. 

[Ed.  Note.— For  other  eases,  see  Statei^  Gent 
Dig.  I  193.]  . 

4.  Taxatxoh  «s9890  —  Ihbssitancb  Tax  — 

NonPAnCENT— DiSCHABOX  OF  EXECUTOB. 

Where  the  inheritance  tax  under  the  act  of 
1900  was  not  paid  by  an  executor  of  au  estate 
having  am^e  funds  with  which  to  pay  the  tax, 
an  order  of  a  probate  court  approving  his  final 
account  and  dischargiug  the  executor  before  he 
had  paid  the  tax  is  invalid,  and  shonld  be  set 
aside  on  nu^ion  of  the  state. 

[Ed.  Note.— For  otlwr  eases,  see  Taxatiui, 
Cent  Dig.  i  ITIL] 

6.  SvATuns  <=»284— Repkal  bt  Imfxjoa- 
Tioir. 

Rule  followed  that  older  statutes  must  be 
read  in  the  light  of  later  legislative  enactments, 
.and  are  subordinated  thereto  and  must  be  har- 
mcmiMd  tlterewith.  Otherwise  the  older  stat- 
utes must  give  way  to  the  later  enactments  and 
by  implication  are  repealed  thereby. 

CEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  K  300,  302,  306.] 

Ai^>eal  from  District  Court,  Stafford 
County. 

From  a  judgmwt  of  the  probate  and  dis- 
trict courts,  overruling  a  motion  to  set  aside 
tbe  probate  court's  order  finally  discharging 
Paul  R.  Nagle,  executor  of  the  estate  of  T. 
W.  Moseley,  deceased,  notwitbstanding  bis 
failure  to  perform  hia  duty  under  the  in- 
heritance tax  law.  the  State  appeals.  Re- 
versed, witb  Inotructicnu  to  the  District 
Court. 


Robert  Garvin,  of  St  John,  S.  H.  Brewster. 
Atty.  Oen.,  and  Jdtu  L,  Hnnt,  of  Topeka, 
for  the  State.  Paul  Nagle,  of  St  John,  for 
appellee. 

DAWSON,  J.  The  state  appeals  from  a 
indgment  of  the  probate  and  district  conrta 
of  Stafford  coant7  overruling  a  motion  to 
set  aside  the  probate  court's  order  finally 
discharging  an  necQtor  notwidistanding  he 
had  tailed  to  perform  bis  duty  nnder  the  in- 
heritance tax  law  of  1909. 

The  pertinent  dreumstances  may  be  briefly 
stated:  In  1912,  T.  W.  Moseley,  a  StafTord 
county  citizen,  died.  By  hIa  will  he  left  his 
property  to  hts  sister.  The  defendant,  Paul 
Nagle,  was  appointed  executor,  and  he  quali- 
fied. In  February,  1914,  Nagle,  who  had 
discharged  all  the  duties  of  his  executorship 
except  those  prescribed  by  tbe  inheritance 
tax  act,  received  his  final  discharge  The 
omitted  duties  of  tbe  executor  under  the  act 
of  1909  were  to  file  an  Inventory  and  ap- 
praisal of  the  testator's  estate  within  three 
months  after  his  appointment  (Gen.  Stat. 
1909,  I  9276),  and  to  provide  the  funds  out 
of  the  estate  or  procure  them  from  the  heirs 
or  legatees  with  which  to  pay  the  inheritance 
tax,  and  to  pay  that  tax  (Gen.  Stat.  1909. 
S  9272),  and  the  probate  court  was  forbidden 
(Gen.  Stat  1909,  |  9285)  to  allow  and  ap- 
prove the  executor's  account  and  to  finally 
discharge  him  until  the  tax  was  paid. 

[1]  The  executor  was  discharged  on  Feb- 
ruary 7,  1914,  after  the  inheritance  tax  act 
of  1909  was  repealed  by  diapter  SO  of  tbe 
Laws  of  1913.  But  the  repeal  ot  that  statute 
did  not  affect  the  states  right  to  the  tax,  nor 
did  it  relieve  the  executor  and  the  probata 
court  from  their  duties  imposed  by  tiie  act 
of  1909.  Gen.  Stat  1909,  |  90S7;  Geo.  Stat 
191S.  I  10973;  SUte  ex  reL  v.  Hallway  Co.. 
99  Kan.  881,  168  Pac.  1S7. 

[2,  S]  The  state  wa»  not  e8t(^q;>ed  to  de- 
mand the  payment  of  the  tax,  notwithstand- 
ing the  delay  of  tSie  state's  prosecuting  of- 
ficers in  commencing  proceedings  to  collect  it 
Nor  la  It  of  any  present  consequence  tihat  the 
coun^  attorney  In  smue  collateral  or  Inde- 
pendent  private  litigation,  as  a  private  law- 
yer or  otbarwlse,  was  fully  apprtoed  of  the 
matters  here  Involved.  The  provision  In  the 
statute  (section  22)  that  the  county  attorney 
or  the  Attorney  General  shall  commence  pro- 
ceedings for  the  collection  of  the  tax  "within 
six  months  after  tbe  same  becomes  payable" 
is  a  statutory  direction  to  those  officers — 
nothing  more.  Howe  v.  Howe,  179  Mass. 
546,  61  N.  E.  225,  55  L.  R.  A  626.  Their 
compliance  or  noncompliance  therewith  Is  no 
concern  of  the  defendant  as  a  litigant,  al- 
though as  a  free  citizen  of  a  free  state  he 
may  say  or  do  anything  proper  In  fair  criti- 
cism of  what  he  honestly  considers  to  be  neg- 
ligence of  duty  on  the  part  of  pnUic  officers. 


9>ror  otlur  esses  i 
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In  the  absence  of  posltlTe  statutes  clearly 
covering  the  subject,  no  Inactlou,  procrasttna- 
tton,  or  delay  on  the  part  of  public  officials 
Is  ever  permitted  to  prejudice  the  rights  of 
the  state.  State  v.  School  Dtetrict,  34  Kan. 
237,  8  Pac.  208;  State  v.  Dixon,  80  Kan.  594, 
135  Pac  668,  47  L.  R.  A.  (N.  S.)  905 ;  State 
ex  rel.  t.  Gerhards,  99  Kan.  462,  162  Pac 
1149;  Pulaski  County  v.  State,  42  Ark.  118; 
Dement  et  aL  v.  Eokker  et  al.,  126  111.  174, 
19  N,  E.  S3 ;  Terre  ^aute,  etc.,  R.  Co.  v.  State 
ex  rel.,  159  Ind.  438,  65  N.  E.  401 ;  Haehnlen 
V.  Commonwealth,  13  Pa.  617,  53  Am.  Dee. 
502 ;  State  v.  Mayor,  etc.,  of  City  of  Cidumbla 
(Tenn.  Ch.  App.)  52  S.  W.  611. 

In  the  early  case  of  United  States  t.  Klrk- 
patrick,  0  Wheat.  724,  735-737,  6  L.  Ed.  199, 
In  which  It  was  urged  that  sureties  on  the 
offldal  bond  of  a  federal  collector  of  reTenues 
were  discharged  because  of  delay  In  bringing 
an  actl<m  on  the  bond,  the  Supreme  Court, 
speakbig  by  Mr.  Justice  Story,  said: 

"Then,  as  to  the  point  of  ladbes,  we  are  of 
opinicm  that  the  charge  of  the  court  below, 
wnidi  supposes  that  laches  will  diadiarge  the 
•  bond,  cannot  be  maintaiaed  as  law.  The  gen- 
eral principle  Is  that  laches  is  not  imputable  to 
the  goremment;  and  this  maxim  is  founded, 
not  m  the  notiMi  of  extraordinary  prerogative, 
but  upon  a  great  puUic  pcdicy.  The  govern- 
ment can  transact  its  buainesB  only  through  its 
agents ;  and  its  fiscal  (^rations  are  so  various, 
and  its  agencies  so  numerous  and  scattered,  that 
the  utmost  vigilance  would  not  save  the  public 
from  the  most  serious  losses,  if  the  doctrme  of 
laches  can  be  applied  to  its  transactions. 
♦  •  •  It  is  admitted  that  mere  laches,  un- 
accMnpanied  with  fraud  forms  no  discharge  of 
a  contract  of  this  nature  between  private  in- 
dividuals. Such  is  the  clear  result  <^  the  au- 
thorities. Why,  then,  should  a  more  rigid  prin- 
ciple be  applied  to  the  government— a  prindple 
which  is  at  war  with  the  general  indulgence  al- 
lowed to  its  rights,  which  are  ordinarily  protect- 
ed from  the  bars  arising  from  length  of  time 
and  negligence?  It  is  said  that  ue  laws  re- 
quire that  settlements  should  be  made  at  ^ort 
and  stated  periods,  and  that  the  sureties  have 
a  right  to  fock  to  tUs  as  tiidr  security.  But 
these  proviri(nis  of  the  law  are  created  by  the 
government  for  its  own  security  and  protection, 
and  to  regulate  the  conduct  of  its  own  officers. 
'they  are  merely  directory  to  such  officers,  and 
conatltnte  no  ^rt  of  the  contract  with  the  sure- 
rt.  *  •  *  Without  going  more  at  large  into 
uiis  question,  we  are  of  opinion  that  the  mere 
laches  of  the  public  omcers  constitutes  no 
ground  <A  disdiarge  in  the  present  case." 

In  Feeble  t.  Brown  et  aL.  67  lU^  435.  488, 
It  Is  said: 

'It  is  a  famHiar  doctrine  that  the  state  is 
not  embraced  within  the  statute  of  limitations, 
unless  specially  named,  and  by  analogy  would 
not  fall  within  the  doctrine  of  estoppel.  Its 
rights,  revenues,  and  properly  would  be  at  fear- 
ful hazard,  ^oold  this  doctrine  be  app^licable  to 
a  state.  A  great  and  overshadowing  public 
policy  of  preserving  these  rights,  revenues,  and 
property  from  injury  and  loss  by  the  negligence 
of  public  officers  forbids  the  application  the 
doctrine.  If  it  can  be  applied  in  this  case, 
where  a  comparatively  small  amount  is  involved, 
it  must  he  ai)plied  where  millions  are  involved, 
thus  threatening  the  very  existence  wf  the  gov- 
ernment. Tb.e  doctrine  Is  w^  settled  that  no 
laches  can  be  imputed  to  the  govemmoit,  and 
by  the  same  reasoning  which  excuses  it  from 
ladies,  and  cm  the  same  grounds,  It  should  not 


be  affected  by  the  ne^genoe  or  even  wiUfnlness 

of  any  one'  of  its  offidala" 

In  Joss^yn  v.  Stone  &  Mattbews.  28  Miss. 
753,  763,  the  rale  Is  thus  stated: 

"It  is  a  universally  recognized  rule  that  no 
laches  is  to  be  imputed  to  the  state  and  against 
her ;  that  no  time  runs  so  as  to  bfir  her  rights. 
This  is  a  great  principle  of  puUic  policy,  intend- 
ed to  secure  the  rights  and  prroerty  of  the 
public  against  loss  or  injury  by  the  n^ligence' 
of  public  officers  and  agents.  And  upon  the 
same  reason  it  is  the  settled  doctrine  that  the 
general  words  of  a  statute  do  not  include  the 
state,  or  affect  bet  rights,  uDless  she  be  spe- 
cially named,  or  it  be  clear  and  indisputable 
fr<Mn  the  act  tiiat  it  was  intended  to  include  the 
state.  People  V.  Gilbert,  18  Johna  [N.  Y.]  228; 
United  States  v.  Hoar,  2  Mason,  814  [Fed. 
Cas.  No.  16,378} ;  Inhabitants  of  State  of  Mary- 
land V.  Bank  of  Maryland,  6  GiU  &  J.  w6- 
226  [26  Am.  Dec  oeij.  •  •  •  The  rights  of 
the  state  are  simply  unaffected  by  such  statutes, 
and  of  this  all  the  world  are  bound  to  take  no- 
tice." 

In  State  ei  rel.  Lott  T.  Brewer,  64  Ala. 
287,  It  was  dedared: 

"Estoppels  against  the  state  cannot  be  favor- 
ed. They  •  *  •  cannot  arise  from  the  lach- 
es of  its  officers;  not  on  the  notiim  of  extraordi- 
nary prerMative,  but  nnon  a  great  public  jpolicy. 
U.  S.  V.  Kirkpatrlckt  9  WheaL  736  [0  U  Ed. 
199]." 

[4].  Since  the  statute  forbade'  the  Approval 
of  the  exectttor'B  final  account,  and  therefore 
necessarily  forlttde  his  final  diactaarse  until 
the  inheritance  taxvwas  paid,  the  order  ot  the 
probate  court  dist^arging  him  was  not  Und- 
ine cm  the  state.  AUoni^  General  t.  Stone, 
209  MaaB.  186,  192.  95  K  B.  89S:  AttMney 
General  t.  Bafferty,  209  Mass.  821.  96  N.  B. 
747. 

[I]  We  note  the  various  older  statutes  and 
decisions  dted  by  app^ee  touching  proce- 
dure and  practice  in  the  probate  court,  re> 
latlng  to  the  administration  and  settlonent 
of  estates,  governing  executors,  etc.  These 
provisions  are  all  subordinated  to  the  later 
enactmaitB  of  the  Legislature — subordinated 
to  the  last  expression  of  the  l^tslatlve  will 
— and  must  be  harmonized  therewith. 
Wherever  older  ^actments  cannot  be  har- 
monized with  later  enactmaits,  the  Jattse 
supersede,  repeal,  or  supplant  them. 

It  is  suggested  that  the  procedure  whlcb 
the  state  has  pursued  to  have  this  matter 
corrected  and  to  recover  Its  due  Is  irresular ; 
that  It  shonld  have  been  done  In  some  other 
way.  It  would  not  help  the  executor,  nor 
conserve  the  estate  of  Moseley,  If  some  more 
formal  and  elaborated  proceeding  had  been 
Instituted  against  the  executor,  the  probate 
court,  Paul  Nagle  Individually, 'and  the  bene- 
flcdary.  miere  were  various  avraues  of  pro- 
cedure open  to  the  state,  which  it  ml^t  have 
pursued  to  recover  Its  due,  and,  if  one  had 
failed,  It  might  stUl  try  another.  Indeed,  the 
state's  officials  are  bound  to  exhaust  all  the 
legal  remedies  available  before  their  efforts 
to  collect  this  sum  due  the  state  may  be  dis- 
continued. The  method  looking  toward  that 
end  adopted  here  was  simple,  practical,  and 
lnexpffp»ive,  and  tt  must  be  bdd  that  the 
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probate  court  duwld  bare  snstalned  the 
state's  motloD,  and  this  caose  Is  reversed, 
wltti  Instructions  to  the  district  court  to 
make  the  proper  order  to  the  probate  coort, 
directing  it  to  set  aside  Its  former  Judgment 
on  the  state's  motion,  and  to  set  aside  its 
order  dladiarslng  the  executcur.  All  the  Jus- 
tices concorrlog. 


NBLSON  et  aL  r.  SGQOOL  DIKT.  NO.  8 

et  aL   ^o.  2U66.) 
(Snpreoie  Oourt  of  Kansas.    May  12,  ldl7.) 

(Svltahiu  iv  the  Court.) 

1.  ElMinENT  DOMAIIT  «S»168  —  SCHOOLBOUSE 

Sits— Bbcobd  or  Oedbb— Statute, 

Under  section  9409.  Gen.  St.  Wit,  a 
record  of  a  school  board  meeting,  jshowing  an 
order  b7  the  board  describing  certain  land  and 
declaring  that  the  appropriation  of  sncfa  land 
is  necessarr  for  the  parposes  of  a  schoolhouBe 
site  and  pUysrounds,  is  sufficient  to  authorize 
a  proccedmg  for  the  condemnation  of  the  land, 
where  it  appears  that  a  survey  of  the  land 
has  been  mule  and  a  plat  has  been  filed  with 
the  clerk. 

[Ed.  Note.— For  other  cases,  see  OmlneBt  Do- 
main, Gent  Dig.  %  461.] 

2.  I^nSNT  DOMAXIT  «=>169  —  SCHOOLHOUSB 

SiTE~CoN  DEMNATio  N— Statute, 
Where  a  schocd  district,  in  which  is  ritaat- 
ed  a  <Aty  of  the  third  dass,  has  voted  to  diange 
its  scdioolhouse  site  under  secti<m  Gen. 
St.  I&IK,  the  school  board  may  then  proceed, 
under  sections  9408-^14,  Gen.  St.  3^15,  to 
condemn  the  new  site. 

[Ed,  Note.— For  other  esses,  see  Eminent  Do- 
main, Cent  Dig.  i  461.} 

3.  Euiment  DouAiif  ^=s>S6  —  Sohooiaovsb 

SXTB—COHDBHMATION— ABEA  OF  LAND. 
A  school  board,  acting  under  sections  840S- 
9414,  Gen.  St  1915,  may  condemn  more  than 
1^   acres  for  a  schoolnfiuse  site  and  play- 
grounds. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Oent  Dif.  H  147-16^ 

4.  BuinEHT  DoHAiH  «s>170  —  8<mooi:.HOvaB 
Site— Atteupt  to  Pubcoasb. 

Where  land  has  been  selected  for  a  school- 
house  aite,  it  is  not  necessai^  for  the  school 
board  to  ti?  to  purchase  the  land  at  a  reason- 
abte  price  or  procure  it  by  donation  or  other- 
wise, before  institutiDg  condemnation  proceed- 
ings, if  the  owner  of  toe  land  refuses  to  convey 
or  donate  the  land  to  the  school  district, 

rSd.  Noto.— For  other  cues,  see  Bmisoit  Do- 
main. Cent.  Dig.  M  462-467.] 

Appeal  from  District  Court,  Ottawa  Oonn- 

ty. 

Action  by  D.  H.  Nelson  and  another  for  an 
injmictlon  against  Scbool  District  Na  8  and 
others.  Judgment  for  defmdaiiti,  and  plain- 
tiffs ain>eaL  Affirmed. 

Bnrch,  Lltowich  ft  lU^ce,  of  Sallna.  tor 
appeUaata.  F.  D.  Boyoe,  of  Mlnneapc^ 
Kan.,  A.  B.  C^e,  of  AtdUson,  B.  F.  Hay- 
den,  of  Top^a,  Oscar  Baines,  of  Oslcaloosa, 
and  Bobert  S.  Hedzcr,  ftf  Osage  GKy,  for  ap- 
pellees. 

HABSHAUU  J<  ^  13il8  action,  tdie  plaln- 
tiffs  seek  to  enjo^  the  defendants  from  con- 
demning 4%  acres  of  the  plaintiffs*  land  for 


a  schoolhonse  site  and  playgrouods.  BeDr 
nlDgt^m,  a  dty  of  the  third  class,  la  situated 
in  the  school  district  Judgment  was  ren- 
dered In  favor  of  the  defendants,  and  the 
plaintiffs  appeal. 

[1]  1.  The  defendants  proceeded  under  sec- 
tions 9408-8414  of  the  General  Statates  <tf 
1916.  The  records  of  the  sdiool  district 
Bhow  that  the  land  sought  to  be  ^;qpnq:>riat- 
ed  was  sheeted  for  a  aduwlhooBe  site  by  a 
special  district  meeting  on>Mardi  4»  1916. 
These  records  also  show  that  the  school 
board,  at  a  meting  held  on  Mardi  Stii,  made 
an  OTder  dedarlng  that  tibe  appropriation  of 
the  land  In  ooutrorersy  was  necessary  for 
the  purpose  of  a  adtoolbouse  site  and  play- 
grounds. The  land  selected  was  described 
in  the  record  of  Oie  meeting  of  the  school 
board,  and  a  plat  appears  to  have  hem  filed. 

Objecting  to  the  legality  ot  the  proceedings 
by  which  the  scboolhouse  site  was  changed, 
the  plaintiffs  Insist  that  the  board  abandoned 
the  vote  conceniiug  the  setectlon  of  the  new 
site,  and  i^oceeded  under  the  order  made  by 
the  board  <m  March  8. 1916,  which  order  de> 
chared  that  the  appn^rlatlon  of  the  land  in 
controversy  was  net^ssary  fbr  the  purpose  of 
a  schoolhonse  site  and  playgrounds.  The 
plaintiffs  Insist  that  this  record  was  Insoffl- 
dmt  because  there  is  nothii^  in  the  statute 
under  which  the  board  was  proceeding  (sec- 
tion 9409  of  the  General  Statutes  oS.  191i9 
which  permits  the  board  to  act  in  that  man- 
ner, or  to  84)propriate  land  undw  the  order 
made.  The  statute  provides  that  the  sdiool 
board  shall  make  an  ordn  dedarlng  that  the 
approp^tiim  ot  such  land  Is  necessary,  and 
setting  forth  fxx  what  purposes  the  same  is 
to  be  used.  The  order  declared  that: 

"The  appropriation  of  the  land  hor^  de- 
scribed is  necessary  for  the  purpose  of  a  school- 
house  site  and  playgrounds.^' 

The  order  follows  the  statute  literally. 
"Die  plaintiffs'  criticism  is  that  the  record  of 
the  school  board  does  not  show  that  the  board 
deemed  it  necessary  that  the  land  be  appro* 
prlated.  The  opening  statement  of  the  stat- 
ute reads: 

"Whenever  It  shall  be  deemed  necessary  by 
any  school  district"  etc. 

The  statute  does  not  require  that  the  school 
board  make  a  record  stating  that  the  board 
deems  it  necessary  to  aK>nwriate  the  land. 
The  school  board  did  all  that  was  necessary 
under  the  statute 

[2]  2.  The  plaintiffs  argue  that  the  pro- 
ceedings auth(»izlng  the  diange  of  the  school- 
house  site  were  Illegal  and  did  not  follow  the- 
statnte  authorizing  the  change.  The  plain- 
tiffs do  not  point  oat  wherelo  the  proceedings 
were  lllegsli  or  wherein  they  did  not  follow 
the  statute.  An  examination  of  the  record 
of  the  proceedings  as  Introduced  In  evidence 
and  as  set  out  in  the  pleadings  fails  to  dis- 
close any  substantial  Irr^larlty  In  the  pro- 
ceedings. Under  Stevenson  v.  Shawnee  Coun- 
ty, 98  Kan.  671,  159  Pac  5,  the  findings  of 
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tbe  district  txMud  oodcwdIiik  tiie  result  of 
the  election  are  binding  and  cowdualre  on 
the  plaintiffs,  In  tbe  abaoice  at  Amnd.  No 
fraud  on  the  part  of  fhe  wcihxtol  board  was 
allied  or  proved. 

CI]  S.  The  plaintUb  contend  that  Qie  de- 
fendants were  proceeding  under  sections 
8815,  and  8817  of  ther  General  Statutes 
of  181D,  and  that,  under  these  statutes,  not 
more  than  1^  acres  can  be  condemned  for  ft 
sdHoolhouse  site.  Tbe  spedflc  declaration  of 
the  wiMol  board  Is  that  it  was  proceeding 
under  "sections.  110  and  111,  of  article  2  of 
tbB  IWS  school  laws  of  tiie  sUita  of  Kansas, 
being  section  7S60  of  the  Goieral  Statutes  of 
1909."  Sections  110  and  111  of  article  2  of 
the  school  laws  are  sections  9406  and  9100 
of  the  General  Statutes  at  1915.  The  order 
made  by  the  school  board  cooqtUes  wlOi  sec- 
tion 9409.  The  entire  condemnation  proceed- 
ing of  the  scAiool  board  appears  to  have  been 
had  under  sections  9408-9414  of  the  General 
Statutes  ot  1916. 

The  plaintiffs  Invoke  tbe  principle  at  statu- 
tory construction  that  statutes  In  pari  ma- 
teria must  be  construed  together,  and  there- 
tore  ai^e  that  the  school  board,  although 
proceeding  under  section  8409,  cannot  con- 
demn more  than  1%  acres  of  land,  as  is  pro- 
vided by  section  8917.  The  last-named  sec- 
tion ai^Ues  to  sdiool  districts  and  boards  ot 
education  of  cities  of  the  second  class.  Sec- 
tions 9408-8414  apply  to  county  high  schools, 
to  boards  ot  education  of  cities  of  the  first 
and  second  classes,  and  to  school  districts  in 
which  are  located  cities  of  tbe  third  class, 
and  prescribes  a  complete  general  law  tor 
the  condemnation  of  lands  for  schoolhouse 
sites  find  for  playgrounds.  Section  8817  was 
enacted  is  1874  and  amended  in  1885.  That 
statute  says  notlilng  about  playgrounds. 
Sections  8408-9414  were  enacted  In  1900,  and 
constitute  chapter  86  of  the  Laws  of  1908,  the 
repealing  section  of  which  is  as  follows: 

"That  section  3,  chapter  122,  Laws  of  1874, 
as  ameuded  by  section  1,  diapter  174,  Laws  of 
1885,  so  far  as  tbe  same  relate  to  cities  of  the 
second  dass,  and  all  other  acts  or  parts  of  acts 
in  conflict  herewitli,  are  hereby  repealed."  Gen. 
Stat.  1815.  I  8414. 

The  Old  statute  stands  as  to  school  dis- 
tricts In  which  there  is  not  a  dty  of  the 
i^ird  class.  There  would  be  no  dUHcnity  In 
construing  the  new  act,  were  It  not  fW  Its 
repealing  clause.  The  old  statute  Is  express- 
ly repealed  as  to  cities  of  the  sectmd  dass. 
They  must  proceed  under  the  new  statute. 
As  to  them,  there  is  no  limilatlon  on  the 
amount  of  land  that  can  be  mmdemned  for  a 
sdHWihonse  site  or  for  playgrounds.  Whea 
a  school  district  proceeds  under  tbe  new 
statute,  it  must  proceed  the  same  as  a  dty 
of  the  second  class;  it  has  the  same  rights 
and  powers  and  Is  subjected  to  the  same  re- 
strlcticms  as  sudi  cities.  If  sucb  a  city  may 
condemn  more  than  1%  acres  of  land,  a 
school  district  may  do  the  same.    By  any 


other  eonBtmoUon.  the  statute  would  permit 
cities  to  oondann  tbe  amount  of  land  neces- 
sary and  prohibit  sdiool  districts  from  doing 
the  same,  although  both  act  under  the  same 
statute.  Sudi  a  ooDStmetlon  would  reaAer 
the  act  nugatory  as  to  adbad  districts.  So 
far  as  sdiool  dlstilctli  In  wUdi  are  located 
dties  of  tbe  third  dass  are  CMieemed.  there 
U  room  fbr  both  laws  to  operate,  and  sodi 
districts  may  proceed  under  etthra  of  the 
statutes.  If  they  proceed  under  the  old 
statute,  they  cannot  condemn  more  tbhn  IH 
acres  of  land;  If  they  proceed  nnder  the  new 
statute,  tiler  can  eondonn  tlie  amount  deoo^ 
ed  necessary. 

[4]  4.  The  plalntfffii  make  another  objeo* 
tlon  to  the  proceedings.  They  Insist  that  the 
school  board  sought  to  an>roprlate  this  land 
without  trying  to  purchase  It  at  a  reasonable 
price  or  to  procure  It  by  donation  or  other- 
wise. The  evidence  shows  that  the  plain- 
tiffs stated  positively  that  they  would  not 
sell  the  land  unless  compelled  so  to  do.  In- 
voking the  principle  often  announced  in  the 
law  at  toider — that  where  it  is  useless  to 
make  a  tender  none  is  required — it  was  not 
necessary  for  the  defendants  to  attempt  to 
purchase  this  land  or  to  secure  It  by  dona- 
tion or  otherwise,  before  Instituting  condem- 
nation proceedings. 

The  judgment  of  Qie  district  court  la  af- 
firmed. All  the  Justices  concurring: 


BBIGBAH  T.  UNION  TBACmON  Oa* 

(Ma  20000.) 
(Supreme  Court  of  Kansaa   Bfay  12,  1917.) 

(ByUatmt  by  the  Couri.) 
CaBBIEBS  ^a318(l)— PEBSOnAI.  IlfJITBIV— StTV- 

viciENCY  OF  Evidence. 
The  evidence  considered,  and  held  iosufficieiit 
to  establish  actionable  negligence  on  the  part 
of  an  interurban  railway  company  toward  a  pas- 
senger who  was  Injured  by  coming  hi  cootaet 
with  a  trolley  pole  at  the  side  of  the  track,  while 
riding  on  the  bottom  step  of  a  car. 

[Ed.  Note.— For  other  cases,  see  Carrier^ 
Cent  Dig.  SS  1307.  1308.] 

Appeal  tnnn  District  Court;  Hcmtgomay 

County. 

Action  by  Arthur  Brigham,  by  Cella  Brig- 
ham,  his  nwther  and  n»t  friend,  against  the 
Union  Traction  Company.  Judgm^t  for  de- 
fendant, aa  sustaining  demurrer  to  plain- 
tlfTs  evidence  and  plaintiff  appeals.  Af- 
firmed. 

Hal  B.  CSark,  of  Independence,  tor  appel- 
lant. Chester  Stevens,  ot  Indepoadenoe.  and 
J.  J.  Jones,  of  Ghanute,  for  aivdlea 

BUBCH,  J.  Tbe  action  was  tor  dam- 
ages for  personal  injuries  sustained  by  a 
passenger  on  an  dectrlc  Interurban  car  by 
coming  In  oratact  with  a  trtdkgr  pole  at  the 
side  of  tbe  trade  A  demunrer  to  tbe  ptaln- 
tlfTs  evidence  was  sustained,  and  he  appeals. 


«B»Fw  otlwr  CBM  MS  MUDS  toplo  and  KBT-NUHBSB  In  all  K«y-«um)wnd  DlfMts  and  ladWM 
•Kshearlni  dented  Jans  IB,  1617. 
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me  plaintiff  boarOed  tbe  car  at  di«  toter- 
nrban  station  in  Independence  for  the  pur- 
pose of  attendlDs  a  Fourth  «f  July  cfMbn- 
tlon  at  catenyrale.  Tbe  entraaee  of  tbe  car 
was  at  the  rear  and  on  the  ri|^t  aide.  Tbe 
rear  of  the  car  waa  inclosed,  except  that  the 
windows  were  not  In.  There  were  handholds 
on  eadi  side  of  the  steps,  two  In  number. 
Tbe  plaintiff  took  a  portion  on  the  lower 
step,  facing  tbe  Inside  of  the  car,  and  while 
riding  there  was  struck  by  the  trolley  pole 
and  Injured.  Tbe  charges  of  negligence  con- 
tained in  the  petition  were  that  the  track 
was  not  kept  in  moper  condition,  that  tbe 
lOaintlff  was  not  aff<»ded  a  sate  lOace  In 
which  to  ride,  and  that  the  d^endanti  know- 
ing tbe  plaintlfl  was  In  a  positloa  of  peril, 
IMK^eUed  its  car  forward  to  tbe  IneritaUe 
catastrophe.  M  tbe  conclusion  <^  tbe  plain- 
tiff's eridmce  the  petition  was  amended  to 
indude  a  diarge  of  negUgence  in  maintaining 
the  trolley  pole  too  near  the  track. 

There  was  no  evidence  to  sustain  the 
diarge  that  Qie  track  was  out  of  repair. 
Witnesses  testified  that  the  car  swayed  from 
aide  to  side  and  dipped  and  nxted.  A  wit- 
ness who  stood,  not  insiae  the  car,  bat  m  the 
second  step  and  who  was  facing  outward, 
said  he  had  to  bold  with  one  band  to  stand 
up.  It  required  no  witnesses  to  inform  the 
court  that  the  lateral  motion  of  an  intwur- 
ban  car  is  limited  absolute  by  tbe  flanges 
on  the  whe^  and  the  list  of  a  car,  caused 
by  eren  consldOTable  dlflftrenoe  in  level  of 
the  rails,  computed  mathematically,  is  com- 
paratlvtfy  Inconsiderably  although  it  may 
disturb  the  egnllibriom  of  a  standing  pas- 
senger. Tboe  was  no  contoitUm  that  tbe 
plaintiff  was  pitdied  outward  by  the  sway- 
ing of  tbe  car  at  the  time  be  was  injured. 
There  was  no  evidence  that  the  motion  of 
the  car  waa  unusual  or  eKtraordtauny  at  the 
time  the  plaintiff  was  Injured.  There  was 
no  evidence  that  the  car  leaned  toward  the 
tndl^  pole  when  opposite  the  pol&  There 
was  no  evidence  that  the  tmdc  ms  not  levd 
at  ttaat  point 

niera  was  no  evidence  that  the  trolley 
I>ole  was  negligently  placed  too  near  the 
trade  One  witness  said  the  pole  was  from 
6  to  10  indtas  doser  to  the  track  than  the 
next  five  or  rix  poles.  TSOb  estimate,  which 
on  its  face  was  a  guess,  proved  nothing,  be- 
cause there  was  no  evidence  of  the  distance 
of  the  pole  from  the  track,  or  evidence  of 
what  tbe  minimum  distance  cwqMitible  with 
safety  may  be. 

Tbe  principal  contention  was  that  the 
plaintiff  was  not  afforded  a  safe  ^aoe  to  ride 
because  of  the  crowded  condition  of  tbe  car. 
The  evidence  was  that  the  plaintiff,  two  com- 
panions, Edwards  and  Alexander,  and  an 
acquaintance.  Bums,  were  the  last  to  board 
the  car  before  it  left  the  station.  The  plain- 
tiff and  his  companions  were  "feeling  good 
and  having  a  good  time."  Tbe  plaintiff  and 
one  ot  bis  companiona  went  to  tbe  front  ot 
the  ^car  and  asked  admlgBlop  there,  whkh 


the  conductor  denied,  and  then  went  to  the 
rear  and  boarded  the  car.  Bdwards  readied 
the  platform;  Alexander  stood  on  the  second 
step.  Bums  and  tbe  plaintiff  stood  on  the 
bottom  stepb  After  the  ear  had  proceeded 
some  distance,  and  before  ttie  idalntlff  was 
Injured,  Boms  dlmbed  back  <m  the  bumper. 
The  evidence  contains  many  statements  that 
the  car  was  crowded,  that  the  jHattonn  was 
badly  crowded,  that  it  looked  Inywailble  to 
get  on,  and  that  tbe  car  was  so  crowded  that 
the  plaintiff  and  his  friends  could  not  get 
on  the  platform.  undisputed  evidence  of 
the  plaintiff  and  of  Alexander  wa»  that  there 
was  room  in  tlie  forward  end  of  the  car.  Tbe 
plaintiff  teetlfled  as  foUows: 

"Q.  Why  did  you  wint  to  get  up  in  tbe  front 
end  oi  the  car? 

"A.  Why,  I  thought  we  would  just  get  up 
there:  there  was  8<Hne  frieodB  op  there  I  anew; 
I  don^t  recollect  their  names  at  present.  . 

"Q.  Was  there  lOom  In  there  for  yon? 

"A.  Yes,  sir. 

"Q.  Hie  reason  you  wanted  to  get  in  there 
was  because  you  had  friends  and  thwe  was  room 
for  yoD  to  get  in  there? 

"X  Tea,  sir." 

Alexander  testlfled  that  he  did  not  know 
how  much  room  there  was  In  the  traat  end 
of  the  car.  but  he  did  know  that  there  was 
a  good  bit  of  standing  room  there.  Besides 
this,  after  tbe  car  started  on  Its  Journey 
it  stopped  at  a  street  crossing  and  took 
aboard  three  more  passengers,  two  women 
and  a  man,  who  secured  safe  places  on  the 
car  without  difficulty.  The  plaintiff  and 
Bums  alighted  to  allow  these  passengers 
to  get  on.  There  was  no  evidence  that  the 
plaintiff  or  either  of  his  friends  exerted  any 
effort  whatever  to  get  inrtde  the  car,  or 
even  on  the  platfom.  Knowing  ot  space  In 
front,  they  made  no  request  upon  occupants 
of  the  platform  to  let  them  through,  or  used 
the  slightest  diligence  to  secure  thmaelves 
from  the  peril  of  riding  on  the  car  et^s. 
It  is  idle  to  contend  that  the  car  was  over- 
crowded when  the  plaintiff  reached  it.  Ev- 
ery person  aboard  had  a  safe  place,  and 
there  was  room  for  more  In  firont.  Likewise 
It  is  idle  to  contend  that  It  was  impossible 
for  the  plaintiff  to  get  beyond  the  first  step 
of  the  car.  when  he  made  no  attempt  to  do 
so.  Indicated  no  desire  to  do  so,  and  when 
he  stepped  down  to  aUow  three  other  pas- 
sengen  to  enter  the  car.  lAls  la  not  a  case 
of  substantial  conflict  In  tbe  evidoioe*  to  be 
resfrtved  by  tbe  Jury.  It  Is  a  ease  In  wbidi 
facts  not  controverted  by  any  nte  and  ad- 
mitted by  the  plaintiff  to  be  true  predude 
him  frmn  doiying  that  he  voluntarily  chose 
to  ride  on  the  car  step  Instead  of  Insdde 
the  car. 

The  plaintiff  cites  many  cases  involving 
injuries  suffered  by  perscms  on  overcrowded 
street  cars,  but  they  need  not  be  reviewed. 
Fot  example,  the  case  (tf  Topeka  Oity  Ry. 
Co.  V.  Higgs.  88  Kaa.  8TS,  16  Pae.  Wt,  5  Am. 
St  Rep.  754,  Is  cited  as  a  parallel  ease.  In 
that  case  the  facts  w«e  that  a  great  con- 
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coarse  of  peoide  asBemUfld  In  tbe  dty  oC  To- 
peitui  oa  the  occaslcMi  of  a  diam  battle  at  tbe 
fair  grounds  during  a  soldlen*  reunion.  As  a 
car  filled  wUb  pef^e  fran  tbe  dty  aKWoacb- 
ed  tbe  nsnal  stopping  plaee  at  the  fair 
grounds,  a  crowd  of  pet^Ie  desiring  to  return 
to  the  dty  Bulged  on  the  car  and  occupied 
the  seats  u  fast  as  they  were  racated. 
Higgs,  who  was  crlivled,  was  unable  to  s^ 
cure  a  seat,  alttun^  he  had  waited  until 
probably  25  cars  had  started,  hoi^iiv  that  he 
Dilgfat  do  so.  He  took  a  position  on  tbe  foot- 
board of  the  (»r,  which  was  an  open  one,  and 
bdd  to  one.  of  the  posts  whidi  supported  tbe 
roof  of  the  car.  He  was  accepted  as  a  pas- 
senger and  paid  his  tare.  Many  othws  oe-- 
ciq»ied  the  footboards  of  tbe  <nr,  and  on  occa- 
sions when  tbe  capacity  of  tbe  railway  com- 
pany was  overtaxed  it  was  the  usage  and 
practice  to  carry  passengers  on  the  foot- 
boards. While  the  car  thus  loaded  was  on 
a  switch,  the  motorman  propelled  It  so  near 
to  the  Intersection  of  the  swltcli  with  the 
main  line  tliat  a  closed  car  passing  on  the 
main  line  squeezed  Hl^s  against  the  post 
to  which  he  was  clinging  and  Injured  him. 
Because  the  car  was  handled  in  such  a  way 
as  to  imperil  passengers  on  the  footboards, 
it  was  held  the  railway  company  was  guilty 
of  negligence.  Because  of  the  usage  and 
practice  of  the  company  to  carry  passengers 
on  the  footlwards  during  rush  times,  it  was 
held  that  HIpgs  was  not  guilty  of  contribu- 
tory negligence.  The  distinction  between  the 
two  cases  is  obvious. 

There  was  no  evidence  that  the  conductor 
knew  the  plaintiff  remained  on  the  bottom 
step  after  the  car  left  the  interurban  station 
or  after  the  Journey  was  resumed  at  the 
street  crossing.  Consequently  there  was  no 
basis  for  a  charge  of  wantonness  on  the  part 
of  the  conductor  in  not  preventing  the  plain- 
tiff from  riding  on  the  car  steps.  The  plain- 
tiff dtes  the  case  of  Harbert  v.  Street  Rail- 
way Co.,  91  Kan.  605,  138  Pac.  641,  BO  L.  H. 
A.  (N.  S.)  850,  The  court  regards  the  two 
cases  as  quite  dissimilar. 

Because  actionable  negligence  on  the  part 
of  the  defendant  was  not  established,  the  de- 
murrer to  the  plaintlfTs  evidence  was  prop- 
wly  sustained,  and  the  Judgment  of  the  dis- 
trict court  Is  affirmed.  All  tbe  Justices  con- 
curring. 

HILL  «t  si.  T.  SWEBT  et  al.  (Na  20842.) 
(Supreme  Court  of  Kansas.    May  12,  1917.) 

fSyllabuii  lu  Editorial  Staff.) 

Appeal  and  Ebbos  «=»82(3)— Decisions  Re- 
view able— SirrnNa  Aside  Default  Judo- 

ICENTS. 

An  order  setting  aside  a  jadgment  rendered 
by  default  upon  service  by  publication  and  per- 
nitUng  defendants  to  answer  in  the  action  is 
not  reviewable  while  the  action  is  still  pending 
In  the  district  court. 

rUd.  Note.— For  other  cases,  see  A{meal  and 
Error.  Cent.  Dig.  ii  S79,  380,  414,  41^  421.} 


Appeal  from  Dlfltrlct  Oourt,  Douglas 
County. 

Action  by  Irving  Hill  and  others  against 
Lou  D.  Sweet  and  otSiers.  From  an  oider. 
plaintiffs  appeal.  IMsmlssed.  . 

8.  D.  Bishop,  of  Lawrence,  for  appellants. 
Fred  S.  Jackson,  of  Topeka,  and  Wm.  H. 
Dickson,  of  Denver,  Colo.,  for  appellees. 

PER  CURIAM.  TbJa  Is  an  appeal  from  an 
order  setting  aside  a  Judgment  rendered  by 
default  upon  service  Ify  publication,  and  per- 
mitting defendants  to  answer  In  the  action. 
It  has  been  repeatedly  held  that  such  an  or- 
der is  not  one  which  can  be  reviewed  while 
the  action  Is  still  pending  in  the  district 
court.  McCulIoch  v.  Dodge,  8  Kan.  •476; 
Flint  V.  Noyes,  27  Kan.  351,  353;  List  v. 
Joekheck,  45  Kan.  849,  748,  27  Pac.  184; 
Shurtleff  V.  Chase  County,  63  Kan.  64.'>,  662. 
6C  Pac.  654 ;  Vail  v.  School  District,  86  Kau. 
808,  811,  122  Pac.  885. 

The  appeal  la  dismissed. 


BOLL  T.  HONAROH  QEMBNT  OO. 
(No.  21219.) 
(Supreme  Court  of  Kansas.   May  12.  1917.) 

{SvHahua  by  the  Court.) 

1.  Mabteb  and  Servant  *=>408'—WoBKi£K?i'a 
COMPENBATIOW  —  SpEGIAX.  FiNDINOS  —  GoiT- 
SI'HUUl'lON. 

In  an  action  under  tbe  Wwknaen's  Oompen- 

sation  Act,  the  jury  returned  an  affirmative  an- 
swer to  the  question  whether  the  plaintiff  was  at 
tbe  time  of  the  trial  totally  incapacitated  from 
perfwmiog  labor,  and  a  neg^ve  answer  to  the 
quflstiou  whether  he  was  at  that  time  partiaBj 
incapacitated,  field,  that  In  accordance  wiu 
the  rule  that  special  findings  most  be  ffiven  sudi 
reasonable  construction  as  will  barmoniae  them 
with  each  other  and  with  the  guieral  veidict. 
the  latter  anaww  should  be  interpreted  to  mean 
that  tbe  plaintiff  was  not  partially  incapadtated 
because  be  was  sttll  totally  incapacitated. 

2.  Mastbb  and  Sbbvant  «=»412— Wobkhkm's 
C^ouPBNSATTON— Special  Findinob— Qams- 

AL  VbBDIOT— HaBHLBSB  EutOB. 
Where  the  amount  of  a  graend  verdict  is 
substantially  what  might  be  arrived  at  consist- 
ently with  the  special  findings,  and  no  motion 
for  a  new  trial  is  filed,  a  reversal  will  not  be  or- 
dered because  of  a  slight  discrepancy  that  mlgbt 
be  tbe  result  of  an  inaccurate  computatioa. 

Appeal  from  District  Court,  Allen  Gonnty. 

Action  by  W.  E.  Boll,  empl<^6,  against  the 
Monardi  Oement  Company,  ^ployer.  From 
a  judgment  based  upon  the  allowance  of  |2,- 
249.52  as  the  total  compensation  under  the 
Woritmen's  Oomp^isatlon  Act  (Laws  1911,  c 
218,  Amend.  Laws  1913.  c.  21(^,  the  defend- 
ant employer  appeals.  Affirmed. 

Sherman  Ar  lAudon,  ot  Kansas  CSty,  Ho., 
and  Altea  H.  Campbell,  of  lola,  for  appelant 
F.  J.  Oyler,  of  I<^,  for  appellee. 

HASON,  J.  W.  B.  BoU  was  Injured  od 
May  26,  1916,  whlla  In  the  employ  of  the 

Monarch  Oement  (3(nnpany,  and  recovered  a 
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urn  Judgment  for  (1,838^,  nnder  the 
en's  CN>znpensatlon  Act,  from  "which 
peal  Is  token.  A  payment  of  $411.13 
own,  and  the  jud^ent  was  therefore 
upon  the  allow^ance  of  $2,249.52  (the 
anfs  brief  says  $2^9.57)  as  the  plain- 
ytsl  compensatloTL  A  yerdlct  was  re- 
December  1,  1916.  A  motion  for  a 
rial  was  filed  on  December  11th,  hot 
'Itlidrawn  on  December  23d.  On  De- 
r  ISth  the  defendant  filed  a  motion  to 
Lde  the  general  verdict  hecanse  It  was 
sed  on  the  evidence,  and  was  tnoonslst- 
Ith  the  spedal  findings,  and  to  eater 
lent  upon  the  findings.  The  part  of 
notion  relating  to  the  general  verdict 
from)  Its  language  be  regarded  as  c<m- 
tns  In  Itself  a  motion  for  a  new-  trial, 
;  was  filed  too  late  to  be  given  consld- 
m.  as  sucb.  The  sole  question  present- 
therefore  whether  the  trial  coart  erred 
fusing  to  render  a  different  JndgmMit 
the  special  findings.  They  read: 
t  For  what  period  of  time,  in  mmiths,  has 
l&intiff  been  totally  incapacitated  from  per- 
nf!  labor?  Answer:  18  u^onths. 
)  Is  the  plaintiff  now  totally  incapadtated 
performing  labor?  Answer:  Yes, 
)  If  yoQ  answer  the  preceding  qnestion  No. 
the  affirmative  then  state  wbetber  snch  to- 
acapacity  Is  permanent.  Answer:  No. 
b)  If  you  answer  either  of  qaestioDB  Nos.  2 
In  the  negative,  then  state  whether  the 
itiS  has  been  and  now  is  partially  incapacl- 
1  feom  performing  labor  in  soBoe  suitable 
ness  or  employment.  Answer:  No. 
5>  What  was  the  weekly  average  wage  the 
ntm  was  receiving  for  the  6&  weeks  prior  to 
accidoit  In  which  ha  was  injured?  Answer: 

m. 

fi)  What  average  wage  will  plaintiff  be  most 
jably  able  to  earn  in  some  suitable  business 
emploinnent,  idnee  the  Injury?  Answer: 
I't  know." 

I]  1.  The  defendant  Insists  that  the  an- 
>r  to  the  fourth  question  amounts  to  a 
Ung  that  at  the  time  of  the  trial  the  plain- 
had  fully  recovered  frran  the  effects  of 
I  Injury,  and  was  no  longer  under  any  dl»- 
illty  whatever,  and  was  conaequKitly  en- 
led  to  no  allowance  for  any  later  period, 
is  entirely  obvious  that  the  Jnry  did  not 
fact  mean  tMs,  for  the;  had  Just  found 
at  the  plalotlff  was  still  totally  Incapacitat- 
trdm  perfwmlng  labor.  The  findings  must 
:  read  as  a  whole,  and  c^ven  such  reasona- 
e  constmction  as  will  harmonize  them  with 
«  general  verdict  and  with  each  other, 
ansas  City  t.  Slangstrom,  53  Kan.  431,  36 
ac.  706.  The  interpretation  of  the  fourth 
adlng  most  readily  suggested  Is  that  the 
iry  meant  to  say  that  the  plaintiff  was 
ot  partially  Incapacitated  from  performing 
ibor  because  he  was  totally  incapacitated. 
>o  construed  the  answer  to  the  question  was 
omewhat  literal,  but  was  not  an  unnatural 
ine  In  view  ol  the  distinction  which  was  neo 
issarlly  preset  in  the  minds  ot  the  jury  be- 
:weeD  putlBl  and  total  Incapacity.  This  In- 
:eipretation  reconciles  tbe  second  and  fourth 
lodlagB,  and  does  away  with  any  necessary 


conflict  between  the  fourth  finding  and  the 
general  verdict, 

[2]  2.  The  defendant  asserts  that  the  ver- 
dict Is  (me  that  cannot  be  arrived  at  by  any 
computation  consist^t  with  the  findings.  If 
this  be  true  the  error  would  seem  to  be  one 
that  could  be  corrected  only  by  a  motion  for 
a  new  trial.  But  It  la  not  true  unless  In  the 
sense  that  the  precise  figures  reached  cannot 
be  arrived  at  by  data  afforded  by  the  find- 
ings. The  parties  agree  that  the  jnry  allow- 
ed $494.40  for  permanent  disability  for  80 
weeks,  at  96.18  a  week,  thus  leaving  $1,755.- 
12  to  be  accounted  for,  distributed  In  scxne 
way  over  the  ronalnder  of  the  8-year  period, 
or  334  weeks  (no  allowance  being  made  for  the 
first  2  we^s).  The  jnry  may  have  estimated 
that  the  plaintiff's  total  Incapacity  would 
last  237  weeks  longer,  and  that  for  the  re- 
maining 97  we^s,  he  would  be  able  to  earn 
something,  bat  would  not  be  fully  restored 
to  his  former  wage-earning  capacity.  In  that 
situation  they  would  properly  allow  fur- 
ther oompensatltm  at  $6.18  a  week  for  237 
weeks,  making  $1,464.66,  and  being  unable  to 
determine  what  amount  he  would  be  able  to 
earn  from  that  time  on  they  would  naturally 
allow  the  statutory  mlntmom  of  $3  a  week 
for  the  remainder  of  the  period,  or  97  weeks, 
making  $291  addltl<»ial.  This  would  result 
In  a  total  allowance  of  $2,200.06,  calling  for 
a  verdict  of  $1,838.93,  or  54  cents  more  than 
that  actually  returned.  The  difference  might 
readily  be  accounted  for  by  a  slight  error  In 
computation,  or  by  the  inversion  of  the  fig- 
ures representing  the  dimes  and  cents.  The 
result  may  have  been  readied  by  some  other 
piDcees,  but  It  is  sufficient  for  preset  pur^ 
poses  that  It  oould  have  been  arrived  at  by 
any  reaswiable  method  conrfstent  with  the 
findings.  To  require  a  reversal  upon  the 
findings,  where  no  motion  for  a  new  trial  is 
presented,  It  is  not  enough  that  th^  do  not 
eoBa^  ttie  judsment  rendwed,  w  w&i  that 
they  are  Inoomdstent  with  each  other,  they 
must  be  necessarily  In  conflict  wltli  it  An- 
derson T.  Pierce,  02  Kan.  7S6,  64  Pac.  633; 
Sheat  T.  Losk.  98  Kan.  614,  169  Pac.  40T.  L. 
a  X  1916F.  1021. 

It  seems  probable  that  In  saying  they  xtiA 
not  know  what  average  wage  the  plaintiff 
would  be  able  to  earn  in  some  suitable  em- 
ploym«it  since  the  Injury,  the  jury  meant 
that  they  were  not  able  to  estimate  what  bis 
earning  capacity  would  be  at  sucii  time  In 
the  future  as  his  dlsablU^  should  be  reduced 
from  total  to  partial  Tbat  Is  a  reasonable 
construction  which  would  harmonize  with 
Qie  other  findings.  PossiUy  ttie  finding 
might  be  held  to  mean  that  the  plaintiff 
would  not  be  able  to  earn  anything.  But  in 
any  event  It  does  not  require  a  construction 
that  would  vitiate  the  verdict  Mere  Indefl- 
niteness  would  of  course  not  have  that  effect. 

The  judgment  is  affirmed.  All  the  Justices 
concurring, 
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BISEISE  V.  ABELES.    (No.  20632.) 
(Sapmn«  Court  of  Kansas.  May  12, 19170 
(Bj/llaiuM  by  the  Courts 

X.  NBOUOBNCE  >a— '11   CMTDrnQlT  OF  PBEias- 

BS— Mebciiant's  Stobeboom. 
A  merchaQt  is  bound  to  maiiitain  his  Btore- 
roem  io  a  reasouablj  safe  condition  for  custom- 
ers who  come  into  it  for  the  parpoee  of  trans- 
actins  bnsiness  with  him. 

[Ed.  Note.— EV>r  other  cases,  see  Negligence, 
Oent  Dig.  §  68.1 

2.  Neoliobnob  ^962  --  Oondxtion  of  Meb- 

OHAITT'S  9COSKI00K  —  IdABZUTT  AHD  DaX- 

AOEB. 

The  proprietor  of  a  store  is  liable  in  dam- 
ages to  a  customer  who  falls  into  an  open  stair- 
way in  the  floor,  which  is  partially  obscured  in 
semidarkness,  caused  by  piles  <^  merchandise 
stacked  thereabout,  when  the  customer  went  into 
the  vicinity  of  the  stairway  to  inspect  certain 
shelf  goods  near  by  in  response  to  a  special  invi- 
tation of  the  proprietor,  who  at  the  same  time 
failed  to  give  h«r  a  warning  of  the  praoenee 
the  stairway. 

[Dd.  Note.— For  otiier  cases,  see  Negligence, 
Ont  Dig.  I  6S.j 

3.  Neouqbncb  4!s»44,  70  —  Oondition  or 
Pbeiuses  —  Mkbchakt's  Stokbboou  —  GOH- 

TBIBUTORT  NEOLraENCE. 
The  plaintiff  was  present  In  the  defendant's 
stwe  as  a  custcHDcr.  Her  attention  was  at- 
tracted to  some  goods  on  the  shelves,  and  she 
talked  with  the  defendant  about  thent  He  said: 
"Just  st^  around  there  and  look,  and  you  may 
find  what  you  want  back  there ;  if  you  do,  pick 
it  out  and  I  will  make  the  price  right."  The 
place  indicated  was  dark,  owing  to  stacks  oi 
goods  near  b^.  As  the  plaintiff  walked  in  the 
direction  indicated,  she  fell  through  an  open 
stairway  in  the  floor,  partially  obscured  by  the 
darkness,  and  was  injured.  Bald,  that  under  the 
circumstances  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  the  defendant  was 
negligent  in  failing  to  warn  the  plaintiff  of  the 
presence  of  the  open  stairway. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  69,  97.] 

A^wal  from  District  Conrt,  Leavenworth 
County. 

Action  t/f  Snsan.  D.  Beeee  ftgalnst  JnUna 
Abeles.  Judgment  for  plalDtiff,  and  defend- 
ant appeals.  Affirmed'. 

B.  F.  Endres,  of  Leavenworth,  and  Harry 
Frledberg  and  J.  Frandg  O'SuUivan,  both 
of  Kansas  City,  Mo.,  for  app^ant.  J.  J. 
Schendi,  of  Topeka,  and  A.  E.  Dempsey  and 
Humphrey  Biddle,  both  of  Leavenwortb,  for 
appellee. 

DAWSON.  J.  The  plaintiff,  while  trans- 
acting bmdness  as  a  customer  in  the  fumi- 
tare  store  of  the  defendant  In  Leavenworth, 
fell  down  an  open  stairway  in  the  floor  and 
was  injured.  She  brought  an  action  for  dam- 
ages, and  recovered  judgment  against  the 
defendant  He  appeals,  contending  that  he 
was  entitled  to  judgment  on  the  jury's  spe- 
cial findings.  These  read : 

"Question  2.  Could  any  person,  whose  eyesight 
was  in  reasonably  good  condition,  and  particu- 
larly plaintiff,  have  seen  the  stairway  in  qnes- 
tion  by  merely  looking  toward  the  flow  of  said 


storeroom,  while  appraaddng  said  stairway? 

Answer:  Yes. 

"Question  S.  Does  the  jury  find  that  the  plain- 
tiff and  her  daughters  spent  at  least  wie  hour, 
walking  about  the  defendant's  storeroom,  just 
prior  to  the  time  tiiat  plaintiff  met  with  die  fall 
down  the  stairway,  that  w^eoltea  In  her  injury  T 
Answer:  Tea. 

"Question  4.  While  the  plaintiff  and  the 
daughters  of  plaintiff  were  walking  about  the 
defendant's  store,  for  sn  boar  or  more,  prior  to 
the  injury  to  the  plaintiff,  did  the  defendant  ac- 
company them,  and  assist  the  plaintiff  as  she 
walked  frton  the  balcony  in  said  store  after  hav- 
ing gone  there  to  look  at  a  writing  desk  or  otbear 
piece  of  furniture?  Answer:  Tea. 

"Question  6.  As  the  plaintiff  went  to  tbe  pas- 
sageway leading  to  the  top  of  the  stairway,  did 
she  at  (mce  perceive  that  it  was  very  dark  there* 
in?   Answw;  Yes. 

"Question  7.  If  you  answer  gnestloQ  6  in  the 
affirmatiTe,  then  state  if.  after  entering  said 
passageway,  leading  to  the  stairway  in  Question, 
and  realizing  tbe  darkness  thereof,  did  the 
plaintiff  stop  to  consider  her  surroundings,  and 
did  she  continue  on  with  her  eyas  fixed  on  some 
cooking  utensUs  that  were  on  a  shelf  on  the 
west  wall  of  said  storeroom,  over  said  stairway, 
at  an  elevation  of  about  4^  feet,  or  more,  above 
the  top  of  the  stairway?  Answer:  Her  mind 
was  fixed  <m  kitchen  utensils,  but  she  did  not 
stop  to  consider  her  surroundings.    •    •  • 

"Question  9.  State  clearly,  fully,  and  distinct- 
ly the  negligence  of  which  you  find  the  defendant 
guilty,  at  the  time  of  the  alleged  injury  to  the 
plaintiff.  Answer:  Defendant  failed  to  notify 
tbe  plaintiff  of  the  presence  of  the  stairway. 

"Question  10.  After  said  plaintiff  entered  said 
passageway  leading  to  the  top  ot  the  stairway, 
could  she  have  seen  said  stairway  by  loo^it^  to- 
wSVds  the  floor  and  tfana  aY(AA  injury  to  hersdt. 
Answer:  No." 

[1-S]  The  defendant  omtends  that  the  case 
is  governed  by  that  principle  of  law  which 
requires  normal  persons  of  mature  age  to  ei.- 
erdse  their  faculties  for  their  own  protec- 
tion before  entering  dark  places  or  passage- 
ways with  which  they  are  unfamiliar,  and 
that  the  jury's  flndinga  In  response  to  ques- 
tions 2,  6,  and  7  show  that  the  plaintiff  was 
guilty  of  contributory  negligence.  We  think 
not  The  plaintiff  had  no  reason  to  au> 
poee  there  was  a  mantrap  in  the  floor  of  the 
storeroom,  obscured  by  the  darkness  caused 
by  plies  of  goods  stacked  thereabout  The 
plaintiff's  attention  was  attracted  to  some 
tinware  and  kitchen  utensils  cm  a  shelf  at 
one  side  of  the  storeroMn,  and  she  and  the 
defendant  had  some  conversation  about  these 
things.   The  defendant  said  to  her: 

"Just  right  around  the  end  [of  a  pile  of  goods]; 
juBt  Step  around  in  there  and  look,  and  you  may 
find  what  you  want  back  tha»;  if  you  do,  pick 
it  out,  ana  I  will  make  the  price  right" 

With  such  an  invitation,  and  no  warning 
of  danger,  it  could  not  be  said  that  the  plain- 
tiff was  negligent  In  Dot  looking  toward  the 
floor,  and  the  Invitation  as  giv«t  would  be 
bound  to  lead  the  plaintiff  to  beUere  that  no 
danger  to  her  lurked  In  the  sonidaiAuMBB  be* 
bind  the  stacks  of  goods.  A  merdiant  who 
invites  customers  Into  bis  establishment  is 
bound  to  maintain  his  premises  in  a  reason- 
ably safe  condition,  aud  he  issuable  to  tboss 
i  who  without  thfetr  own  fault  ars  Injured  Iff 
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his  failure  to  ro  maintain  tbem.  If  tbere  Is 
ft  dangerous  place  on  his  premises,  he  must 
safeguard  those  who  come  lawfully  thereon 
by  proper  warning  and  otherwise.  True  It 
Is  that  matnre  and  normal  persons  must  ex- 
ercise their  faculties  for  their  own  protec- 
tion, but  where  they  are  lulled  into  security 
by  tbe  acts  of  one  on  whose  premises  they 
are  lawfully  present,  they  cannot,  in  all  cas- 
es, be  said  to  be  guilty  of  negligence  when 
an  accident  overtakes  them.  The  responsi- 
bility of  the  owner  or  person  in  charge  of 
tbe  premises  will  vary  according  to  the  dr- 
cumstances.  Here  we  agree  with  the  Jury 
tbat  the  n^lgence  of  the  defendant  brongbt 
about  tlie  Injury  to  ttae  plaintiff.  He  should 
have  wained  lier  of  danger  when  he  InTlted 
Iter  to  step  aronnd  into  Oie  semidarfcness 
where  tbe  open  stairway  was  located.  But 
for  his  failure  so  to  do  the  plaintiff  would 
not  have  been  injured. 

Curiously  enough,  this  inedse  qneetion  la 
new  in  Kansas,  although  Lewis  t.  Shows  Co., 
98  Kan.  145,  157  Pac.  397,  is  somewhat  anal- 
ogous. But  the  pertinent  principles  of  law 
have  be«i  thoroughly  settled  In  other  jurlch 
Actions.  J.  O.  Christoi^er  Ga  v.  Bussell, 
«3  ina.  191,  S8  South.  4fi,  Ann.  Caa.  1913a 
691,  and  note;  McDermott  t.  Sallaway,  198 
Uasa  S17.  85  N.  B.  422,  21  L.  B.  A.  (N.  S.) 
4S6,  and  note ;  Smith  t.  JotaiBon,  219  Masa 
142.  106  N.  B.  604.  L.  B.  A.  191fir,  672,  Ann. 
Gas.  1916D,  1234.  In  2  Cooley  on  Torts  (Sd 
Ed.)  1258-1263,  it  is  said: 

"it  has  bees  stated  on  a  preceding  peg*  that 
one  is  under  no  ot^ligation  to  keep  hig  premises 
in  safe  condition  for  the  visits  of  trespassers. 
Or  the  other  hand,  when  he  expressly  or  by  im- 
pliration  invites  others  to  come  upon  his  prem- 
ises, whetiier  for  business  or  for  edv  other  pur- 
pose, it  is  his  duty  to  be  reasonably  sure  that 
he  Is  not  inviting  them  into  danger,  and  to  that 
end  he  must  exercise  ordinary  care  snci  pru- 
dence to  render  tbe  premises  reasonably  safe  for 
the  visit.  Many  cases  illustrate  this  rule.  Thus 
individuals  holding  a  fair  and  meeting  struc- 
tures (or  tile  purpose  are  liable  for  injuries  to 
their  patrons  caused  by  tbe  breaking  down  Vt 
these  structures  through  such  defects  in  con- 
struction as  the  exercise  of  proper  care  would 
have  avoided.  And,  generally,  where  a  person 
invites  tbe  public  to  a  place  or  grounds  for  a 
fiidr  or  public  eihiUtion  of  any  kind,  he  Is 
bound  to  use  due  care  to  protect  those  who  come 
from  injury,  not  only  frcun  defects  in  tbe  prem- 
ises, but  also  from  other  dangers  arising  from 
tbe  use  of  tbe  premises  by  himself  or  bis  li- 
■oensees.  *  *  *  So  one  who  keeps  a  bathing 
resort,  to  whidi  the  poUlc  are  invited,  must  use 
■due  diligence  to  protect  his  patrons  from  injury 
from  broken  glass  or  dangerous  holes.  *  *  • 
A  railroad  company  is  liable  to  a  hackman  doing 
Irasiness  with  it,  who  steps  without  fault  into 
ft  cavity  negligently  left  by  it  in  Its  platform, 
whereby  he  is  injured.  So  a  railroad  company 
is  liable  to  one  who  is  injured  In  attempting 
to  cross  its  track,  invited  to  cross  by  a  signal 
Indicating  that  it  is  safe  to  do  so,  and  to  people 
who,  coming  to  the  station  to  welcome  ao  arriv- 
al, are  injured  by  the  giving  way  of  the  plat- 
form. So  a  brewer  Is  liable  to  one  who,  com- 
ing on  bis  premises  to  do  business  with  him, 
without  fault  of  his  own,  falls  through  an  un- 
guarded trapdoor.  And,  generally,  the  keener  of 
ft  store  or  other  place  of  businoss  to  which  the' 


public  are  Invited  Is  bound  to  exercise  dne  care 
to  keep  his  premises  and  the  approaches  thereto 
in  a  reasonably  safe  condition,  and  will  be 
liable  for  Injuries  sustained  in  consequence  of  a 
failure  so  to  do." 


The  judgmoit  iB  affirmed, 
concurring. 


AU  tbe  Justices 


RALPH  T.  BALL  et  aL   (No.  2067&) 
(Snpr^e  Court  of  SLaosas.    Hay  12,  1917.) 

(SyJiahuM  hv  tJie  Court.) 

INPANTB  4=»31(1)  —  Limitation  or  Aotionb 
«=>44(Q)— Dkid— TiUK  IN  Which  to  Dibaf- 

The  devisee  In  a  wUI  probated  In  1894  was 
given  real  property,  provided  a  life  tenant  un- 
der the  will  died  without  leaving  issue  surviving 
her.  In  April,  1898,  the  devlsM  who  wss  then 
a  mlntxr,  eseented  a  deed  of  tbe  property  to 
&e  life  tenant,  without  consideration.  In  De- 
cember, 1896,  the  devisee  attained  her  majority. 
In  ApriL  1900,  the  life  tenant  died  without  is- 
sue surviving  her.  In  Deconber,  19(U,  the  dev- 
isee disaffirmed  tiie  deed.  In  July,  1914,  die 
commenced  an  action  to  recover  the  property  \ 
from  the  husband  of  the  life  tenant,  who  claimed 
adverse  possession  from  April,  188^.  Held,  tbe 
action  was  not  barred,  by  either  section  16  or 
section  16  of  Code  Civ.  Proc.  (Oen.  St.  1916,  H 
6905,  6806),  and  section  16  does  not  apply  vy 
analog  in  determining  whether  or  not  the  deed  - 
was  disaffirmed  within  a  reasonable  time. 

[Bd.  Note.— For  other  cases,  see  Infonts,  Cent 
m^.^  I  64 ;  Iimltati<Hi  of  Actions,  Cent  Dig.  { 

Appeal  from  District  Court,  Butler  County. 

Action  for  ejectment  and  for  partition  by 
Maude  Ralph  against  Mllo  B.  Ball  and  oth- 
ers. Judgment  for  plaintiff  and  defmdanta 
appeaL  AfBrmed. 

Hamllttm  &  Leydig  and  Alkman  &  Aik- 
man,  all  (tf  Bl  Dorado,  for  appellants.  L 
Harrla,  of  ffl  Dorado,  for  app^ee. 

BURCB,  J.  The  action  was  one  of  eject- 
ment and  for  partition.  The  plaintiff  recov- 
ered, and  the  defendant  appeals.  Tbe  prin- 
cipal QuestlMi  involved  Is  whetlier  or  not  ttae 
action  was  barred  bf  the  statute  of  limita- 
tions. 

Waltman  F.  Joseph  died  testate  In  March, 
1894,  leaving  24  living  grandchildren,  indud- 
ing  Grace  Bell,  who  was  the  defendant's 
wife,  and  the  plaintiff.  The  will  gave  Grace 
Ball  a  life  estate  In  the  land  In  controversy, 
but  provided  that,  should  she  survive  the 
teetatOT  and  then  die  without  Issue  surviving 
her,  the  land  should  become  the  property  of 
all  tbe  godchildren,  share  and  share  alike. 
Tbe  will  was  duly  probated  in  July,  1804. 
Grace  Ball  bore  dtilldren,  but  none  of  them 
survived  her.  Her  last  dilld  died  in  tbe 
winter  of  1800,  and  she  died  on  April  20, 
1900.  Grace  Ball  procured  deeds  from  the 
grandchildren  of  tbe  testator,  who  would 
take  should  she  die  without  issue  surviving 
her.  The  plaintiff  gave  her  a  deed,  without 
consideration.  There  was  evidence  that  the 
deed  was  executed  in  April.  1898.  The  no- 
tary's certiflcate  of  acknowledgment  was  at- 


<a»ror  otlwr  es«es  sm  asm*  tople  and  KVT-NUIIBBil  la  all  K«-Huibtnd  Dlassts  and  Indsses 


Digitized  by 


Google 


1082 

tacbed  In  September,  1896,  and  tbe  deed  was 
Sled  for  record  In  July,  1899.  The  plalntlCF 
did  not  attain  tier  majority  until  December 
9,  ISdS.  At  some  time  not  earlier  than  De- 
cember, 1901,  and  not  later  than  February 
20,  1002,  the  plaintiff  disaffirmed  the  deed. 
Under  the  statute  of  descents  and  distribu- 
tions, Grace  Ball's  property  passed  to  her 
husband,  the  defendant,  upon  her  deatb  in 
April,  1900.  The  action  was  commenced  on 
July  d,  1914. 
The  statute  reads  as  follows: 

"Actions  for  the  recovery  of  real  property,  or 
for  the  determination  of  any  adverse  claim  or 
interest  therein,  con  only  be  brought  within 
the  periods  hereinafter  prescribed,  after  the 
cause  of  action  shall  have  accrued,  and  at  no 
time  thereafter:  *  •  •  Fourth.  An  action  for 
the  recovery  of  real  property  not  hereinbefore 
provided  for,  within  fifteen  years."   CSv.  Code,  { 

15  (Gen.  St  1910,  S  0905). 

Wbether  or  not  the  plaintiff  would  ever 
have  an  interest  In  the  land  depended  on  the 
/contingency  stated  in  the  will.  No  estate 
conferring  right  of  possession  or  right  to 
partition  vested  In  tbe  plaintiff  nntll  Grace 
Ball's  death.  A  cause  of  action  to  recover 
and  partition  the  land  did  not  accrue  until 
the  occurrence  of  that  event  The  actltm 
having  been  commenced  within  IS  years  aft- 
er tbe  occorrence  ot  that  event.  It  was  not 
barred. 

The  defendant  claims  the  plaintiff  had  but 
two  years  after  attaining  majority  In  which 
to  commence  her  action,  because  of  section 

16  of  the  ClTlI  Code  (Gen.  St  1910,  S  6906), 
which  reads  aa  fitllows: 

"Any  person  entitled  to  bring  an  action  for 
the  recovery  of  real  property,  who  may  be  un- 
der any  legal  disabthty  when  the  cause  of  ac- 
tion accrues,  may  bring  his  action  within  two 
yean  after  the  dCaabilltT  is  removed." 

Tbe  plaintiff  had  no  cause  of  action  for 
recovery  of  this  real  property  until  March 
20,  1900.  The  plaintiff  was  then  ot  fuli  age, 
and  consequentiy  tbe  section  does  not  apply. 
Besides  this,  section  16  extends  Instead  of 
shortens  the  period  within  which  an  action 
may  be  brought  by  a  i>erBon  who  was  under 
disability  at  the  time  the  cause  of  aqtion 
accrued.  See  Beeler  t.  Sfana,  96  Kan.  218. 
216,  144  Pae.  237. 

The  defendant  says  that  bis  wife  and  him- 
self claimed  and  held  adverse  [tosaesslon  of 
the  land  fn»n  the  time  the  plaintiff's  deed 
was  given  in  1898,  or  for  more  than  16  years 
before  the  actl<Mi  was  commenced.  The 
plaintiff  had  no  cause  of  action  for  recov- 
ery of  the  land  until  the  cootlngency  occur- 
red In  April,  t9(X>,  wbl(^  gave  her  some- 
thing to  recover.  Section  IS,  quoted  above, 
conditions  the  remedy  upon  commencement 
of  action  within  a  prescribed  period  after 
the  cause  of  action  shall  have  accrued.  Ac- 
tion was  commenced  within  15  years  after 
the  plalntlflTs  cause  of  action  accrued. 

The  statute  relating  to  disaffirmance  of 
contracts  by  minors  reads  as  follows: 


(En 

"A  minor  is  boond  not  only  br  coiMitaii' 
necessaries,  but  also  br  his  oCber  oonttMii,  •_ 
lees  be  disaffirms  them  within  a  nuooiab 

after  he  attains  his  majority,  and  resttxn  : 
other  party  all  money  or  property  - 
him  by  virtue  <^  the  c<witract  ud  n^i.. 
within  hia  control  at  any  time  after  tei  is. . 
ing  hiB  majority."  Gen.  Stat.  1915. 1 6856. 

The  plainUff  dlsafflrmed  about  tbe  e» 
she  was  21  years  old,  the         oC  Btjor 
for  females  established  by  the  Legldatart  i* 
its  1917  session.   Tbe  conrt  found  tiu: 
dlsafflrmed  within  a  reasonable  time.  Tt- 
question  was  one  of  fact,  and  the  eond"^ 
of  the  trial  court  was  abundantly  cosu  >. 
by  tbe  evidence,  whldi  need  not  be  rvr:-  : 
The  defendant  says,  however,  that  seed-  :■ 
of  the  Civil  Code,  quoted  above,  shoalj  > 
taken  as  a  guide  In  detenninlns  what  h  i 
reasonable  time.   Under  the  section  InTok'^. 
one  who,  upon  arriving  at  majority,  paasne- 
es  a  previously  accrued  cause  of  actVm  (  ' 
recovery  of  real  property,   has  two 
years  within  which  to  bring  his  actloa  : 
this  Instance  tbe  plaintiff  did  not  know  i- 
could  not  know  that  she  had  any  interer 
be  promoted  by  disaffirmance  an  til  the  da*: 
of  Grace  Ball  oa  April  20,  1900.   If  the  a^ 
tlon  were  to  be  applied  by  anak^.  ^ 
should  have  two  years  after  that  time  «!> 
In  which  to  disaffirm,  and  she  acted  wltlifE : 
shorter  period.   The  section  has  no  applin 
tlon,  however,  because  the  legislature  <^ 
to  limit  the  time  within  which  disafllnnu^ 
may  take  place,  not  by  counted  years,  br 
by  reasonableness  under  aU  the  drcmnstir 
es.   Circumstances  may  readily  be  ima^' 
wtaldi  would   warrant  dlsafflrmance  fir- 
years,  and  more  than  five  years,  after  ni 
jorlty. 

The  judgment  of  the  district  court  Is  if- 
firmed.  AU  tbe  Justices  concurring. 


MORSIHBAD  MFG.  CO.  v.  WBSTEKS 
STRAW  PRODrCTS  CO.  ct  sL 
(No.  20877.) 
(Suprenu  Court  of  Kansas.    Hay  12,  191T.' 

(BvtU^  hp  ike  Cosrt.; 
Sales  ^9^67(6)  —  Paorinoir  worn  Bnoia  - 

W  AJVKlr— RXOO  VMT  . 

The  plaintiff  sold  a  vacuum  trap,  "to  be  r- 
turned  to  us  at  our  expense  at  the  end  o(  60 
days  from  date  of  invtrice  if  it  does  sot  do  in 
work  properly.  If  installed  as  per  oar  dilu- 
tions." Complaint  of  its  failure  to  work  ni 
made  within  Uie  60  days,  and  for  several  months 
the  plaintifl  intended  and  attemiited,  bat  oi- 
successfully,  to  make  the  trap  vrorfc  pn^olj- 
thus  In  mtet  waiving  zetnni  within  me  qxa- 
fied  time.  HM,  that  the  pUntlC  b  loC  » 
titled  to  recover. 

[Bd.  Note.— For  otiier  essss,  ses  Sate  GhL 
Dig.  I  816.] 

Appeal  from  District  Court,  Bene  Cotniii- 
Action  by  the  Morehead  Manufactoiin: 
Company  against  the  Western  Straw  Prod 
ucts  Company  and  another.    Judgmeot  for 
defendants,  and  plaintiff  appeals.  Affiniwd 
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ions  &  SlmnuHis,  ot  HatcUmMm,  tor 
□t.  O.  M.  WUUama  and  D.  a  Maxtlii- 
tb  of  SutctdDaon.  tor  appdlees. 

J.  The  Wentern  Straw  Products 
Qy  iDougbt  of  tbe  plaintiff  a  vacnum 
:lie  contract  reciting  that  tbe  price, 
v&B  to  be  paid  "30  days  net  from  the 
f  invoice,  or  2  per  cent  for  cash  10 
:rom  date  of  invoice.  Matdilne  to  be 
ed  to  Qs  at  our  expense  at  the  end  of 
'B  from  date  of  luToice  if  it  does  not  do 
ork  properly.  If  installed  as  per  onr 
Lons.'*  Tbe  shipment  was  made  March 
»18.  This  action  was  brought  to  re* 
the  purcbaw  {nice.  Tbe  plaintiff  tall- 
.d  appeals. 

po8lti(Xk  is  that  the  trap  was  sold  on 
>vaU  and  that  when  tbe  purchaser  let 

0  days  go  by  without  returning  it  the 
lase  "price  became  due,  relying  on  FU- 
;o.  V.  Bottling  Co.,  89  Kan.  645,  132  Pac. 

From  the  abstract,  findings,  and  tran- 
t,  however,  it  appears  that  on  May  6th, 
h  was  well  within  the  60  days,  the  do* 
ant  wrote  the  plaintiff  of  trouble  in  tbe 
atlon  of  tbe  machine  and  requested  cer- 
instructions  or  recommendations.  On 
9th  tbe  defendant's  secretary  wrote  the 
Qtiff  that  the  machine  bad  failed  to  per- 

1  Its  duties.  On  the  12th  the  plaintiff 
te,  acknowledging  receipt  of  the  letters 
be  5tb  and  9th,  and  stating  that  the  plain- 
was  awaiting  the  receipt  of  certain  In- 
natlon.   Early  In  June  a  representative  of 

plaintiff  called  and  examined  the  trap 
1  claimed  to  have  put  It  In  workable  con- 
ion.  Tbe  defendant's  manager  testified 
t  after  this  visit  the  trap  did  not  work 
icessfully,  Uiat  the  directions  as  to  lu- 
lling tbe  machinery  and  using  certain 
Ights  were  carried  out,  but  that  tbe  trap 
:  so  Ineffectire  that  the  machine  could 
rdly  be  ma  at  alL  The  court  found  that 
i  purchaser  put  in  certain  valves  as  dl- 
and  that  the  trap's  failure  to  work 
IS  not  due  to  the  failure  of  the  defendant 

follow  tbe  instructions  of  the  plaintiff  in 
e  Installation;  that  as  late  as  November 
h  the  plaintiff  was  stlU  giving  directions 
I  to  how  to  make  the  trap  work  properly, 
id  that  up  to  that  time  it  was  tbe  purpose 
id  Intention  of  tbe  plaintiff  to  continue  ef-' 
>itB  to  make  it  work  prc^rly,  but  that  it ' 
Id  not  work  properly  as  warranted. 

In  tbe  Filter  Company  Case  a  filter  was 
blppcd,  with  the  understanding  that  It  was 
0  be  returned  within  35  days  If  the  results 
■btained  were  not  satisfactory.  Within  a 
ew  days  after  It  was  received  the  purchaser 
vrote  that  It  was  found  upon  examination 
lot  to  be  adapted  to  tbe  purchaser's  needs, 
jut  that  be  would  try  to  find  a  way  In  which 
it  could  be  OBcd,  and  if  successful  would  give 
the  machine  s  trial.  Plaintiff  Immediately 
wrote,  su^estlng  a  certain  sort  of  connection 
to  be  nsed,  and  beard  nothing  further  until 
more  than  60  days  after  the  shipment,  when 


tbe  defendant  wrote  tbat  the  lllter  was  beid 
snbject  to  the  plalntUTa  OTdsr.  It  was  said 
in  the  <vlnlon  tbat: 

**Tfae  question  of  a  reasonable  time  Id  which 
to  test  uie  filter  ia  therefore  taken  out  of  tbe 
case  by  the  express  contract  of  the  parties, 
which  fixed  the  time  wh«i  the  sale  was  to  be- 
come absolute  if  the  filter  had  not  bem  retnra- 
ed."  80  Kan.  660k  iS2  Pae.  182. 

Here  tbe  covrt  uTprnwIy  toimd  tbat  time 
was  not  tbe  easoioe  ot  tbe  omntracfc,  and  tliat 
tbe  defendant  did  not  waive  its  rights  under 
tile  wananty,  <m  aoooont  ot  not  retaining  tbe 
mafhliw,  "owing  to  tbe  correspondence  and 
negotlaticniB  flut  were  taking  place  between 
thepartlea."  bideed,  It  1«  dlfflcalt  to  aee  bow 
tbe  plaintiff  could  stand  on  tbe  letter  of 
a  dChflay'  contract  and  its  rli^t  to  tbe  tetoan 
ot  the  trap  within  tbe  time  specified,  after 
having  kept  up  a  correspondence  with  tbe 
purchaser  through  several  months,  showing 
an  Intent  <m  its  part  not  to  rely-  on  the  qoes- 
don  of  time,  bat  to  caose  tbe  trap  to  wo^ 
and  thereby  become  entitled  to  the  purchase 
price.  Tbe  facts  bring  tbe  case  somewhat 
in  line  with  Implement  Oa  t.  Haley,  77  Kan. 
72,  08  Pac.  679^  and  Hall  T.  Hannflwturing 
Oa,  02  Kan.  SS8,  141  Pac.  592.  See,  also, 
Crabtree  Potts,  108  m.  App.  627 ;  Phelps 
V.  -Whitaker,  87  Mich.  72;  Mectaem  cm  Sales, 
SS  667-6^ ;  TviiephaaiB  Oo.  T.  T^phme  Co^ 
83  Kan.  64,  100  Pac  780. 

"The  effect  of  tbe  use  ot  the  artide  may,  how- 
ever, be  modified  by  the  arcumstauces  surround- 
iog  such  use,  as  whero  the  use  is  for  the  pur- 
pose of  trial,  especially  when  the  seller  repre- 
a^ts  tbat  the  madUne  on  trial  can  and  will 
be  made  to  woik  properly.'*  85  Oya  250. 

Counsel  say: 

"There  is  no  evidence  in  the  whole  transac- 
tion ondor  Gonslderaticai  to  indicate  that  this 
was  anything  but  a  sale  apia  approvaL" 

Their  theory  that  at  tbe  expiration  of  the 
60  days'  time  the  sale  became  absolute  would 
doubtless  be  true,  had  there  been  no  fur- 
ther n^otlations  or  recognition  of  the  Inabil- 
ity ct  the  machine  to  do  Its  work,  or  attempt 
or  intention  to  make  It  work  satisfactorily, 
but  In  view  of  these  elements,  which  entered 
into  the  transaction,  tbe  c<mcluslon  of  law 
found  by  the  trial  court  la  correct  In  all 
these  questious  of  sale  an  essential  element  Is 
the  passing  of  the  title.  In  a  bargain  on  sale 
and  return  the  title  passes,  subject  to  being 
divested  on  ascertaining  tbat  tbe  thing  sold 
Is  not  up  to  the  contract  quality.  A  sale  on 
approval  means  that  tbe  title  will  pass  when 
the  thing  bought  Is  approved  by  tbe  buyer. 
In  this  ca^  the  title  was  expressly  retained 
by  the  seller  and  tbe  language,  "Machine  to 
be  returned  to  us  at  oar  expense  at  the  end 
of  60  days,  •  •  •  if  it  does  not  do  the 
work  properly,  if  Installed  as  per  our  direc- 
tions," is  the  same  in  effect  as  an  express 
warranty  that,  upon  being  so  installed,  it 
would  do  the  work  properly.  When  tbe  60 
days'  time  was  up  the  defendant  claimed,  and 
tbe  court  finds,  that  tbe  trap  bad  not  done  its 
work  pn^rly,  that  tbe  seller  bad  been  noti- 
fied to  tbat  effect,  and  was  attempting  to 
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make  tbe  macbliie  work  as  It  shonld,  which 
attempt  and  Intent  continued  for  a  long  time 
thereafter.  The  plaintiff  was  notified  that 
the  trap  was  subject  to  its  order,  no  claim 
thereto  being  made  by  the  defendant 

It  is  bat  natural  that  the  seller  ot  a  ma- 
chine, instead  of  relying  upon  the  letter  of 
his  contract  as  to  time,  should  prefer,  as  the 
plaintiff  seems  to  have  done,  to  waive  the 
element  of  time  and  try  to  satisfy  his  cus- 
tomer before  seeking  to  hold  him  for  the  pur- 
chase price.  The  plaintiff  having  attempted 
and  failed  In  thla  case  to  make  tbe  trap  work^ 
no  Just  complaint  can  arise  because  it 
not  paid  for. 

Tta  judgment  is  affirmed.  AU  tbe  JnsUow 
concnrrlng- 


BENKETT  v.  MISSOURI  PAO.  BY.  CO.* 
(No.  20649^ 
(Saprme  Ooort  of  Kansas.    Uay  13,  1017.) 

(Syllabus  hi/  th0  Court,) 

1.  Cabriebs  *=»174— Cakbiaoe  of  Goods  — 

BRKAOn  OF  OONTBACI^LlABIUTr. 

A  railroad  company  undertook  fo^  a  stiptda- 
tioD  in  a  IhU  of  lading  to  carry  grain  to  a  cer- 
tain point  and  there  deliver  it  to  another  car- 
rier by  which  it  was  to  be  transported  to  des- 
tination; but  tbe  company  failed  to  transport 
and  delivtf  the  grain  to  the  connecting  car- 
rier ss  it  had  agreed  to  da  It  forwarded  the 
grain  In  another  way  which  occasioned  loss  to 
tbe  shipper.  Held,  in  an  action  brought  by  the 
shipper  against  the  railroad  company  for  breach 
of  contract,  that  the  company  is  liable  for  tbe 
loss  resulting  from  its  failure  to  comply  with 
the  agreement  stipulated  in  the  bill  of  lading. 

[VA.  Note.— For  other  oases,  see  Carriers, 
Cent,  Dig.  8S  747-765.] 

2.  Cabriebb  «»1  85(3 )—Gabbi age  of  Goods  — 
Bbeacb  of  Contract— Evidence. 

The  evidence  is  Aeld  to  be  sufficient  to  sus- 
tain the  6ndingB  and  judgment  of  the  trial  court 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §$  848-850.] 

Mastm,  Porter,  and  Marshall,  JJ.,  dissenting. 

Appeal   from   District  Ooort,  Shawnee 

County. 

Action  by  A.  S.  Bennett  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  aiqpeals.  Af- 
firmed. 

W.  P.  Waggener  and  J.  M.  Ghalllss,  both 
of  Atchison. -and  W.  A.  S.  Bird,  of  Tc^ka. 
for  appellant  B.  S.  Quintal,  of  Topeka,  for 
appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
A.  S.  Bennett  against  the  Missouri  Padflc 
Railway  Company  to  recover  damages  aris- 
ing from  the  breach  of  a  contract  for  the 
shipment  of  grain.  From  the  Judgment  In 
plaintiff's  t&vor  the  defendant  appeals. 

It  appears  that  plaintUC  «mtracted  to  s^ 
19  cars  of  grain  to  the  liOughry  Bros.  Milling 
&  Grain  Ccunpany  to  be  shipped  from  various 
points  In  Kansas  and  delivered  at  Chicago, 
IlL,  to  the  Panhandle  Railway  Company  to 
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be  oanied  tf  tbaX  eompany  to  MontleellOto 
Ind.  Upon  dellTeiT  at  Oiicago,  ^alntltt  was 
to  recover  82%  cents  a  bushel  for  the  wheat, 
leas  the  freifi^t  from  tlie  jfoiat  of  sli^nnait 
to  Chicago.  Instructlfnu  were  ^Ten  to  the 
defendant  to  bj  vay  of  Obicaco^  and 
there  to  dtUree  tbe  shipment  to  the  Pan- 
handle Railroad,  a  notatlmi  to  that  effect 
appearing  on  the  bills  of  lading.  IStB  ship- 
ment was  not  routed  according  to  direction 
and  contract,  and  it  was  never  delivered  to 
the  ^nhandle  Ballroad  at  Qitcaga  Before 
liougbry  Bros,  could  obtain  possessliHi  of  tbe 
grain  they  were  required  to  pay  a  hlgbei 
diarge  than  tbe^  would  Iiave  had  to  pay 
under  tbe  routing  contracted  and  Loughry 
Bros.  In  making  their  remittance  to  plaintiff 
retained  therefrom  the  amount  of  the  extra 
diarges  they  had  paid.  Plaintiff  brought 
this  action  to  recover  the  amount  lost  by 
reason  of  the  extra  chaise,  on  the  ground 
that  the  defendant  had  converted  the  ship- 
ment by  not  delivering  it  according  to  in- 
structions. Tbe  defendant  admitted  an  in- 
debtedness In  the  sum  of  $238.70  on  account 
of  certain  overcharges  and  tender  of  that 
amount  was  made.  Further  answering,  It 
was  alleged  that  the  overcharges  giving  rise 
to  the  action  were  based  upon  certain  milling 
in  transit  privileges  provided  by  tbe  Pan- 
handle Railroad;  that  the  plaintiff  was  not 
entitled  to  the  benefits  ot  such  privileges, 
and  was  In  no  way  injured  by  the  low  of 
such  iffivlleges;  that  the  Lougiiry  Broa.  Mill- 
ing Company  was  not  entitled  to  that  priv- 
ilege, as  the  conditions  and  regulations  per- 
mitting Its  egcerdse  had  not  been  oompUed 
with,  and  Qiat  the  deductltMU  made  by  the 
milling  company  In  tbelr  settlMnent  witJi 
the  plaintiff  were  mututhorlsed  and  Illegal. 
tt  ym  furOier  alleged  that  by  rlrtue  <a  tbe 
contract  contained  in  the  bill  <tf  lading  of 
the  defendant  the  latter  was  not  responsible 
for  the  safe  carriage  or  proper  routing  of 
the  shipment  after  delivery  by  it  to  a  con- 
necting carrier.  The  trial  court  upheld  the 
contentions  of  plaintiff  and  gave  Judgment 
against  defendant  for  $1,270.60. 

[1]  It  Is  insisted  by  defendant  thnt  this  is 
a  companion  of  the  case  of  McCulIough  v. 
Railway  Co.,  98  Kan.  710,  160  Pac.  214,  and 
that  the  rule  of  that  case  was  not  follow- 
ed by  the  trial  court  in  this  one.  The  pres- 
ent case  was  not  brought  to  recover  for  the 
loss  of  the  mllHng  In  transit  privilege,  nor 
was  that  privilege  Involved  in  the  action 
brought  by  the  plaintiff.  His  action  was 
brought  to  recover  damages  for  the  breach 
of  a  contract  by  which  the  defendant  under- 
took to  deliver  the  wheat  to  another  carrier 
in  Chicago.  Plaintiff  had  contracted  with 
Loughry  Bros.  Milling  &  Grain  Company 
that  he  would  cause  the  wheat  to  be  shipped 
and  d^vered  to  the  Panhandle  Railroad  at 
Chicago,  and  he  was  to  receive  from  the 
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mllUzig  company  for  ttie  grain  82^  cents  a 
bushel,  less  the  fr^ht  from  the  point  ot 
shipment  to  Chicago,  and  the  wheat  was  to 
be  forwarded  by  the  com[tany  to  which  It 
was  delivered,  from  Chicago  to  Monttcello, 
Ind.  The  forwarding  of  the  grain  from 
Chicago  was  not  a  matter  of  concern  to  the 
plalntlfT,  as  his  part  In  the  i>erformance  was 
completed  when  delivery  was  made  to  the 
connecting  carrier  In  Chicago.  The  matter 
of  securing  a  milling  In  transit  privilege  In 
the  transportation  beyond  Chicago  was  no 
part  of  his  ctwtract  with  defendant,  and  the 
plalntlfT  testified  that  he  never  heard  nor 
knew  of  any  milling  In  transit  prlvll^e  until 
after  his  claim  for  damages  had  been  pre- 
Bented  to  the  d^endant.  His  action  Is  sim- 
ply one  to  recover  damages  for  breach  of 
cMitract;  for  the  failure  of  defendant  to  de- 
liver the  wheat  to  the  carrier  in  Chicago  as 
it  had  undertaken  to  do.  The  parties  having 
agreed  that  the  wheat  was  to  be  carried  to 
Chicago  and  delivered  to  another  carrier 
with  directions  that  the  latter  should  for- 
ward It  to  a  particular  point,  the  failure  of 
the  defendant  to  comply  with  the  directions 
and  undertaking  made  It  liable  for  the  re- 
sulting loss  to  the  idalntift.1  The  defendant 
was  not  jn^fled  in  shilling  It  In  any  other 
way  and  delivering  it  at  another  place,  al- 
tboni^  the  coarse  taken  and  the  delivery 
nade  may  hare  seoned  to  It  to  have  been 
mora  practicable  than  the  one  stipulated 
for  In  the  contract  of  carriage.  "Riere  was 
an  avnment  in  the  answor  and  statements 
in  the  brief  Indicating  that  the  vrtieat  was 
delivered  to  the  Wabash  Hallway  Company 
at  St.  Lools,  Mo.,  wlildi  company  did  not 
make  a  delivecy  at  Chicago,  but  if  this  be 
Oie  fact,  It  would  not  reUeve  the  defmdant 
ot  liability  for  a  breach  ai  the  stipulation  in 
the  bill  Ot  lading  even  if  its  own  road  does 
not  readi  CSiicago. 

In  Qoodrldb  v.  lliompson,  44  N.  T.  324,  the 
carrier  undertook  to  tranqHut  goods  by  a 
partlcnlar  boat,  bat,  Instead  of  d<^g  so, 
8bln)ed  Oiem  In  another  boat,  and  th^  were 
lost  It  was  decided  that: 

"A  apedfic  agreement  to  do  an  act  in  a  certain 
manner  Is  not  satisfied  by  an  attempt  to  do  it  In 
another  and  a  failure  to  aeennpliflh  the  object" 
44  N.  y.  884.  .. 

It  mas  farther  said  in  that  case  that: 

"He  forwarding  of  the  goods  1^  another 
steamer  than  that  agreed  upon  withmit  the  as- 
sent of  the  ^intifl^.  or  any  notice  to  them  of 
their  inteotion  no  to  forwara  them,  was  clearly 
not  an  execution  of  the  agreanent  the  defend- 
anta  entered  into,  and  they  were  (^argeable 
with  the  consequences  of  the  unauthorised  act" 
44  N.  Y.  a34. 

In  Kemendo  v.  Fruit  EWapatdi  Co.,  61  Tax. 
Civ.  App.  631,  131  S.  W.  73,  the  initial  carrier 
delivered  a  shipment  to  another  carrier  than 
the  one  stipulated  in  the  bill  of  lading  which 
it  had  Issued,  and  it  was  held  that  the  wrong- 
ful act  made  the  Initial  carrier  liable  as 
though  for  a  conversion  of  the  goods  when 


not  detivered  or  irtMU  dellTered  in  a  damaged 
condition. 

A  case  quite  closely  in  point  with  this  one 
is  Brown  ft  Haywood  Co.  v.  Pninsylvanla 
Co.,  63  Minn.  646.  65  N.  W.  961.  A  carload  of 
glass  was  delivered  to  the  defendant  com- 
pany, and  it  Issued  a  bill  of  lading  under 
which  the  glass  was  to  be  shipped  to  Snoho- 
mish, In  the  state  of  Washington,  by  way  of 
the  Chicago,  St  Paul  ft  Kansas  City  RaUroed 
and  the  Northern  Padflc  RaUroad.  Instead 
of  ddlvering  the  glass  as  ctmtracbed,  the  de- 
fendant delivered  it  to  the  Union  Pacific 
Railroad.  The  shlpp^  had  arranged  with 
the  N(^em  Padflc  Railroad  to  stop  the  car 
at  two  points  on  the  route  where  parts  of  the 
shipment  were  to  be  unloaded  and  delivered. 
As  the  glass  had  been  shipped  over  the  Union 
Padflc  Railroad,  this  could  not  be  done,  and 
considerable  loss  resulted  from  the  failure  to 
follow  the  dlrectiws  In  making  the  delivery 
to  a  connecting  carrier.  It  was  held  and  In 
fact  conceded  that  the  act  of  the  defendant 
In  delivering  the  goods  to  a  carrier  other 
than  the  one  agreed  upon  made  itself  liable 
as  for  a  convei-slon.  There  was  a  contention 
that  as  the  defendant  had  no  knowledge  of 
the  contract  with  the  Northern  Pacific  Rail- 
road as  to  the  distribution  of  the  glass  at 
different  points  on  the  way,  the  defendant 
was  relea8e<>  from  liability ;  that  It  was 
enough  If  the  goods  were  delivered  at  Sno- 
homish, the  final  destination  in  the  shipment 
In  response  to  these  claims  the  court  said: 

"The  fallacy  of  connsel'a  position  condsta  in 
assuming  that  there  was,  in  fact  any  contract 
between  the  plaiotifF  and  defendant  to  carry  the 
goods  to  Snohomish.  Defendant  made  no  such 
contract  It  merely  &£reed  to  carry  the  goods, 
over  its  own  line,  and  deliver  than  to  the  next 
designated  carrier,  with  woper  directions  for 
their  further  carriage.  There  its  contract  and 
its  duties  ended.  But  this  contract,  made  with 
defendant,  was  not  the  wliole  of  plaintiff's  con- 
tract It  had  made  another  contract  with  the 
Northern  I^dfle  Railroad  Company  to  distribnte 
the  goods  at  the  three  points  aforesaid.  It  is 
true  that  defendant  had  no  knowledge  of  the 
latter  f^mtract  but  the  latter  contract  did  not 
concern  defendant  or  in  any  manner  increase  its 
liability,  if  it  had  r^htful^  performed  its  own 
contract;  and  we  cannot  see  that  plaintiS  was 
under  any  oblieaUon  to  inform  defendant  of  a 
matter  which  did  not  concern  it"  63  Minn. 
SeO.  65  N.  W.  902. 

See,  also,  Georgia  Railroad  Co.  v.  Cole  ft 
Co.,  68  Oa.  623 ;  Johnson  v.  N.  T.  Ontral  R. 
R.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416;  Hand 
T.  Baynes,  4  Whart  (Pa.)  204,  33  Am.  Dec.  54 : 
Phlla.,  etc.,  R,  Co.  v.  Beck,  125  Pa.  620,  17 
AtL  506,  11  Am.  St  Rep.  924. 

So  here,  the  defendant  undertook  to  trans- 
port the  goods  to  Chicago  and  deliver  them 
to  the  Panhandle  Railroad.  There  its  con- 
tract with  the  plaintiff  ended.  If  tt  had  ob- 
served the  obligation  of  its  agreement  no 
liability  to  plaintiff  would  have  been  Incur- 
red. It  Is  Immaterial  what  arrangement  the 
purchaser  of  the  wheat  had  with  the  Pan- 
handle Railroad  Company.  Whatever  It  may 
have  been,  It  constituted  no  part  of  the  con- 
tract between  plaintiff  and  defendant  When 
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It  foiled  to  cany  out  tite  etrntrac^  and  nhea 
It  ddlTered  the  grain  at  a  place  other  than 
Okat  agreed  uptm.  It  became  liable  as  for 
conversion,  and  is  responsible  for  tilie  loss 
occasioned  to  plalntifl  by  the  violation  Qt  the 
contract 

[1]  lliegpe  is  a  chan«ige  of  the  sufficiency 
of  the  proof  of  loss.  Plaintiff  ofltered  testl- 
D»my,  enough  at  least  to  make  a  prima  fode 
case,  ot  the  added  (diarges  ttiat-  had  to  be 
paid  in  order  to  obtain  posaeesion  of  the 
wheat  and  at  the  loss  occadooed  by  tlje 
breach  of  the  contract  The  defendant  did 
not  refate  this  erldMice^  but  aweared  to  de- 
vote most  of  its  attoitton  to  the  loss  of  the 
milling  in  transit  privilege  and  In  showing 
that  the  plaintiff  was  not  entitled  to  this 
privilege;  bnt  that  inivil^e,  as  we  have 
seen,  Is  not  lnv(^ved  in  this  actioD. 

We  find  no  error  In  the  rulings  of  the  trial 
court,  and  Its  judgment  Is  therefore  affirmed. 

BUBOH,  WEST,  and  DAWSON,  JJ.,  con- 
cur. MASON.  PQBTBR,  and  MARSHAL^ 
JJ.,  dissent. 


SAUVAIN  V.  BATTBLLE.   (No,  20623.) 
(Suinrem*  Court  of  Kansas.    May  12,  19170 

(Bvliabiu  by  tht  Court.) 

1.  Masibe  and  Sebvant  ^340S(6)— Wobk- 

Kan's  COHFENSATIOR  AOT— BviDSXOB— DiS- 
ABILITT  FOB  ONX  YEAB. 

T%e  eviaence  examined,  and  JuM  to  sapport 

the  findings. 

2.  Master  and  Sbbtaht  «»SS5(1)— Wobe- 
men's  Compensation  Act  — Total  Inca- 
pacity—Com;pen8ation  , 

On  the  theory  of  total  incapacity  as  found, 
the  condUBloD  of  law  as  to  the  sum  allowed  was 
correct. 

3.  Masteb  avd  Sebvant  «=»411  —  Wobe- 

ICBH'S  COKPENSATIOIff  AOI— FlKDIHOS— IK- 
CAFACITV. 

The  cause  was  tpied  the  court,  and  the 
findings  are  convincing  that  the  judgment  rested 
on  the  theory  of  total  incapacity.  Held,  that  an 
expression  in  one  of  the  findings  indicaUng  par- 
tiiJ  capacity  <«Iy  does  not,  in  the  sltoatlon  pre- 
sented by  Uie  rec<nil,  work  such  inconsistency 
as  to  reqolre  reversal 

4.  Masteb  and  Sebvant  4S=»385(17)— Woek- 
uen's  Coupbnsation  Act— Sight  to  Goh- 

PENSATION — OTHEB  WOBE. 

Rule  followed  that  a  workman  partially  or 
totally  incapacitated  is  not  to  be  denied  com- 
pensation on  account  of  obtaining  work  even 
more  remunerative,  which  he  has  the  pbyrical 

ability  to  do. 

Appeal   from  District   Court,  Franklin 

County. 

Action  by  William  E.  Sauvaln  against  A. 
C.  Battelle.  Judgment  for  plaintiff  awarding 
compensation  in  a  certain  amount,  and  de- 
fendant appeals.  Affirmed. 

Sherman  ft  Lahdon,  ot  Kansas  Olty,  Ua., 
and  F.  M.  Harris,  of  Ottawa,  for  ^»p^ant 
H.  M.  Fnnsttm,  of  Ottawa,  tor  appdlee. 

WEST,  J.  The  idalntiff,  while  working  for 
the  defendant  In  his  car  works,  engaged  In 


rebolldlng  and  repairing  cars,  fell  from  a 
scaffold  and  hurt  bis  back.  He  sned  for 
compensation,  and  recovered  $281,  being 
$312,  for  52  weeks,  at  $6  a  week,  less  credit 
for  payments,  $80.96.  The  defendant  ap- 
peals, reritlng  11  spedficatlcms  of  error,  only 
5  of  whldi  are  presented  in  the  brief,  anU 
only  2  of  which  have  any  merit  These  have 
reference  to  the  testimony  In  support  ot  the 
findings  and  to  the  allowance  made, 

[1]  The  evidence  shows  clearly  enough 
that  the  plaintiff  received  a  severe  wrench  to 
bis  ba<^,  and  the  proof  was  abundantly  snf- 
fldent  to  justify  the  conrt  in  finding,  as  It 
did,  that  It  would  be  at  least  a  year  from  the 
time  he  was  injured  before  he  could  do  hard 
work.  Because  some  physidans,  In  addition 
to  certain  X-ray  examinations,  went  through 
with  mechanical  series  of  tests  and  fooud 
good  responses,  and  failed  to  find  enoug^i 
traumatic  signs  on  the  outside  of  the  back 
to  convince  them  of  material  Injury  to  the 
inside,  It  is  argued  that  bis  Injury  was  Imag- 
inary; but  the  testimony  of  the  plaintiff, 
three  fellow  woi^men,  the  foreman  of  the  car 
works,  three  physicians,  and  others  convlno- 
ed  the  trial  court,  and  convinoee  us,  that  he 
was  not  felgnii^g  pain  or  inventing  proof. 

[2]  S(Mne  time  after  the  Injury  he  secured 
^ployment  as  foreman  of  a  section  gang,  his 
duties  being  that  of  boss  and  reQuiring  no 
manual  labor  or  much  physical  exertion. 
This  was  a  job  of  uncertain  duration,  al- 
though while  it  lasted  It  was  more  remunera- 
tive than  the  work  In  whldi  he  got  hurt. 
When  Injured,  he  was  earning  $10.60  a  week. 
In  the  fourth  finding,  after  referring  to 
plaintiff's  temporary  employment  as  for^nan, 
the  court  said : 

"However,  as  above  stated,  he  can  perform 
such  work,  althou^  he  cannot  do  a  hard  day's 
work  at  hard  labor  on  account  of  bis  injuries, 
and  it  will  be  at  least  a  year  from  the  thus 
of  his  injuries  before  he  can  do  bard  woi^.  Ib- 
his  efforts  to  do  the  work  of  a  section  foreman 
he  has  Buffered  physical  pain." 

Then  follows  the  conclusion  of  law : 

"The  plaintiff  is  entitled  to  recover  in  this 
case  from  the  defendant  the  sum  of  $281.00  and 
his  costs,  the  above  being  tbe  amount  of  com- 
pensation to  which  he  would  be  entitled  for 
one  year.  The  court  allows  no  interest,  and 
does  not  discount  tbe  futare  payments,  as  the 
year  will  expire  in  about  six  we^s.  The 
amount  arrived  at  iq  as  foUows: 

fi2  weeks  at  $6.00  $812.00 

Credit  by  cash   80.96 


$2si.0(r 

The  statnte  (section  S906  of  General  Stat- 
utes ot  191(9  provides : 

"Whm  total  incapaci^  tot  work  resulto  from 
injury,  p«riodical  payments  during  suc^  inca- 
pacity, commencing  at  the  end  of  tbe  second 
week,  equal  to  fifty  per  cent,  of  bis  average 
weekly  earnings  computed  as  provided  in  aae- 
tion  12.  bnt  in  no  case  less  than  six  doUais  per 
week,  nor  more  than  fifteen  doUars  per  weak." 

Tb&  section  farthwr  prescribes  Out  In  case 
of  partial  Incapacity  the  payments  shall  not 
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be  len  tbaa  25  or  more  than  60  per  cent  of 
the  average  weekly  earnings,  but  In  no  case 
less  than  $3  a  week.  At  the  time  of  his 
injury  the .  plaintiff  was  engaged  in  hard 
manual  labor.  The  cotirt  found  that  It  would 
be  at  least  a  year  before  he  could  return  to 
that  kind  of  work,  the  meaning  of  whldi  la 
that,  while  he  might  be  aUe  to  get  emvloj- 
ment  Involving  no  hard  mannal  lab6r,  he 
would  tor  at  least  a  year  be  totally  Incapaci- 
tated from  performing  the  kind  of  work  he 
was  doing  when  Injured.  Wlthoot  attempt- 
ing to  estimate  to  what  extent  his  partial 
Inrapadty  might  go  b^nd  a  year,  the  trial 
court  let  the  matter  aid  wUh  the  expiration 
of  that  time,  and  relieved  the  Hefendant 
fmn  any  farther  llaMllty,  and  denied  the 
pSatotlff  any  further  compensation. 

[S]  The  trouble  with  this  result  arises 
f  ran  a  statement  In  finding  No.  2 : 

"The  plaintiff  was  employed  by  the  defendant 
to  work  at  his  car  worxs  on  the  first  Monday 
of  June,  1914,  and  was  injnred  In  tbe  line  ot 
hia  employment  on  January  18,  1015.  He  was 
but  partially  disabled  frrai  perfoiming  manual 
labor.  He  was  confined  to  hU  room  for  three 
weeks,  a  part  of  th^  time  in  bed.  *  *  *  ** 

Plaintiff's  counsel  say  In  tbAr  brief  that 
this  expremlon  means  that  the  plaintiff  was 
mat  totally  disabled  for  the  entire  period 
fixed  by  the  statute— eight  years.  One  idiysl- 
dan,  testifying  for  the  defendant,  said : 

"Prognosis  as  to  injnred  backs  is  a  pretty  sub- 
ject He  may  have  a  stiff  back  five  years,  and 
he  may  have  one  for  twenty." 

The  findings  must  be  reconciled.  If  possible, 
and  it  is  plain  from  the  entire  journal  entry 
that  the  court  believed  anU  allowed  for  total 
incapacity  for  one  year  and  awarded  him 
compensaUOD  on  that  basis.  It  Is  quite  ap- 
parent that  he  did  not  regard  him  as  merely 
partially  incapacitated  for  that  length  of 
time,  although  it  may  well  have  been  believed 
tliat  such  partial  Incapacity  might  cover  con- 
siderable time  after  tbe  expiratim  of  the  year. 
Section  S9O0  provides  that  in  case  of  partial 
incei>Bclty  the  payments  shall  equal  as  nearly 
as  possible  60  per  coit  of  the  difference  be- 
tween the  average  earnings  before  the  ac- 
cident and  the  average  amount  wblch  the 
workman  is  most  probably  able  to  earn  In 
gome  suitable  employment  or  business  after 
tbe  accident,  subject  to  certain  limitations. 
It  vrlU  be  observed  that  the  court  found  that 
l^lntlff  had  been  employed  as  foreman  at  a 
salary  of  f60  a  month,  which  was  consider- 
ably more  than  his  former  earnings,  but  that 
there  was  nothing  found  as  to  the  length  of 
time  he  might  be  employed ;  hence  the  court 
did  not  make,  and  does  not  appe&T  to  have 
been  requested  to  make,  any  finding  as  to  the 
probable  earnings  in  some  other  suitable 
business  or  employment,  and,  had  he  done  so, 
and  taken  the  temporary  earnings  as  foreman 
as  a  basis,  he  oould  not  have  allowed  the 
plaintiff  anything.  The  facts  that  an  allow- 
anoe  was  made  for  total  Incapacity,  and  an 
exi^ss  finding  of  total  Incapacity  for  a  year 


was  made,  lead  to  the  oondualon  that  ttie 
ezpresskm  In  finding  Na  2  could  not  have 
beoi  intended  as  ocutEadictwy  to  flndiog 
No.  4. 

[4]  R  la  settled  that,  when  one  is  totally 
or  partially  Incapacitated  for  bard  manual 
labcw,  he  Is  not  to  be  denied  oompoisatioa  be- 
cause  he  obtains  employment  even  at  better 
wages  at  a  task  whldi  he  Is  physically  able 
to  perform.  Gallej  v.  Manufacturing  Oo., 
88  Kan.  68, 167  Pae  481;  De&nls  v.  Oafferty, 
99  Kan.  810,  163  .Pac.  401. 

Tho  Jndgmttit  is  affirmed.  AH  tbe  Jostlces 
concurring. 


ASH  GROVB  LIMB  &  PORTIAND  CD- 
MEJNT  OO.  V.  CHANUTB  BRICK  & 
TILE  CO.    (No,  20854.) 
(Supreme  Court  of  Kansas.    May  12,  1017.) 

(Syttabiu  &v  the  Court,} 

1.  MiNXS  AKD  MiKEttALS  «S»76— BXIXIISXOH 
or  LKASB— EVIDEIfCK. 

Where  a  mineral  lease  fa^  its  terms  expires 
within  a  de&nite  period  unless  oil  or  gas  is  dis- 
covered, in  whidi  event  it  is  to  be  extended  so 
long  as  eithw  can  be  produced  In  paying  qnan< 
cities,  the  fact  that  after  the  expiratimk  «  th« 
period  named  the  lessor  executed  a  deed  pur- 
porting to  be  subject  to  the  lease,  and  tbe  lease 
itself  was  aasigned,  constitutes  no  evidence,  in 
an  action  ft>r  rent,  ot  the  extensltm  of  the  life 
of  the  lease. 

[Bd.  Note.— For  other  caaes,  see  Mines  and 
Miaerab,  Cent.  Dig.  |  2(K).] 

2.  Mines  and  Mirbbai.8  ^soTS^  —  Ijeasx^ 
Release  4>f  Recobd— Effect. 

The  fact  that  such  a  lease  has  not  been  re- 
leased of  record  is  no  evidence  of  its  being 
still  in  force ;  the  matter  not  being  affected  by 
the  statute  requiring  the  lessee  to  discbane  an 
oil  and  gas  lease  that  has  becMoe  forfeite£ 

[Dd.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent  IHg.  f  200.] 

3.  Mines  and  Minerals  «=>73H  —  Posbxs- 
BioN  or  Lessee— Pbbsumftion. 

Tbe  execution  ot  an  ordinary  oil  and  gas 
lease  creates  no  presumption  of  subsequttit  pos- 
aession  by  the  lessee. 

VSA.  Note.~For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  200.] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  A^  Grove  Lime  &  Portland 
Cement  Company  against  the  Chanute  Brlc^ 
&  Tile  Company.  Demurrer  to  plaintiff's  ev- 
idence sustained,  and  it  appeals.  Affirmed.  ■ 

'Farrelly  &  Evans,  of  Chanute,  for  appe- 
lant. Jwes  ft  Allot,  ot  Caianute^'  for  appel- 
lee. 

MASON,  J.  The  Ash  Grove  Lime  ft  Fort- 
land  C^ent  Company,  the  owner  of  a  tract 
of  land  containing  80.44  acres  wblcli  had 
been  conveyed  to  it  by  a  deed  reciting  the  ex- 
istence of  an  oil  and  gas  lease  covering  an 
80-acre  tract  of  which  this  formed  a  part, 
brought  an  action  against  the  Chanute  Brick 
ft  Tile  Company  as  the  assignee  of  such  lease 
to  recover  tbe  rent  for  nine  years.  A  demurs 
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rer  to  the  ^alntUTs  evMence  was  sDstalDed, 
and  tt  appeals. 

The  lease  was  executed  on  November  26, 
1002.  to  W.  E.  Barker.  On  November  23, 
1903*  Barker  assigned  It  to  H.  M.  Mcrotosh. 
On  November  30, 1006,  Mcintosh  necnted  an 
assignment  of  tbe  lease  to  William  S.  Ooch- 
rane,  tmstee,  who  on  July  5.  1007,  ocecnted 
an  assignment  thereof  to  the.-d^odant  No 
eridenoB  was  introduced  exciting  the  deed 
to  the  plaintiff,  the  lease,  and  the  various  as- 
signments referred  to.  The  ruling  sustaining 
the  demurrer  was  based  upon  tlie  prc^oaition 
that  prior  to  the  purdiase  of  the  land  by  the 
plaintiff  the  lease  had  expired  by  its  own 
terms,  unless  it  had  beea  extended  by  the 
discovery  of  oil  and  gas,  and  that  do  such 
discovery  had  been  shown.  So  much  of  tbe 
lease  as  is  material  to  the  auestloa  presented 
reads  as  follows,  the  portiMis  deemed  of  es- 
pecial lmi>ortance  being  Italicized: 

'*Ttie  party  ot  the  flnt  part,  in  CMsideratloa 
of  one  dollar,  the. receipt  whereof  is  hereby  ac- 
knowledged, aod  tho  covenants  hereinafter  con- 
tained on  the  part  oi  the  said  party  of  tbe  aec- 
ond  part,  does  hereby  lease  unto  the  part?  of 
tbe  second  part  tbe  ex<duBive  right  for  ihree 
yeara  from  date  hereof  to  enter  apon,  operate  for 
and  procure  oil  and  gas  upon  tbe  following 
premlacs.  •  •  •  The  party  of  the  second 
part  agrees  to  deliver  to  the  party  of  the  first 
part  one-eightb  of  the  oil  realised  from  these 
premises,  in  tanks,  at  tlie  wella.  wittiout  cost, 
or  pay  the  market  price  therefor  in  cash  at 
the  option  of  the  first  party.  If  o9  or  gat  he 
found  on  thete  premiseg,  alt  rights,'  benefitt  and 
obUgationt,  secured  hereby,  shall  continue  so 
long  oa  tfjfXer  can  be  procured  in  paying  Quan- 
tiliet.  *  •  •  Second  party  agrees  to  locate 
all  wella  so  as  to  interfere  as  little  as  possible 
with  the  cultivated  portion  of  tbe  premises,  and 
pay  all  damages  by  reason  ot  its  operations. 
*  *  *  In  case  do  well  for  oil  or  gas  be  drilled 
on  said  premises  within  three  years  of  date 
hereof,  all  rights  and  obligations  secured  under 
this  contract  shall  cease:  *  *  *  Provided, 
however,  tliat  tbe  second  party  shall  have  the 
at  any  time  to  terminate  this  lease  sur- 
zendning  tliis  lease  and  paying  ime  dollar  cMi- 
sideradon  therefor,  and  shall  thereafter  be  re- 
leased from  all  obligations  and  liabilities  under 
the  same.  *  •  •  Rental  of  one  dollar  per 
acre,  payable  in  advanoe  semiannually,  to  coo- 
tinoe  until  exceeded  by  royal^." 

[1]  1.  The  obligation  to  pay  rent  was  ab- 
solute for  three  years,  but  did  not  extend  be- 
yond that  period  unless  oil  or  gas  should  be 
found,  in  whldi  event  It  was  to  continue  as 


long  u  dlthOT  could  be  promred  io  p  . 
quantities.   Tbe  plalDtllf  ccmtends  tb-  . 
re<dtal  In,  its  own  deed  making  it  9it,y 
the  lease,  ^nd  tbe  Tarioos  asalguDrt*. 
cuted  miHre  tlian  tlivee  years  alter  *j- 
of  tbe  lease,  constitute  some  wUatt  v 
it  was  still  In  foioe;  tbat  tbey  at  leas  r_- 
nlshed  a  basis  tm  a  reasonaMe  taftr^^ 
that  oil  and  gas  had  been  fonod  In ;  . 
quantltieB.   These  documents  might  k... 
that  tlie  parties  supposed  that  ttie  itt^ . . 
had,  or  might  have,  acHue  rttaUtr  and  t.  . 
but  we  do  not  regard  tbem  as  havio; 
substantial  tendency  to  sbow  the  exfsr<-^  •  - 
the  conditions  necessary  to  extend  Its  k.'>  - 
joaA  the  three-year  period.   It  wai  t  -„ 
bent  upon  the  plaintiff  to  show  alDnif..-- 
that  oil  or  gas  had  be&i  dLscorcred,  n-.-- 
tlian  upon  the  defiendant  to  prove  the  k 
tlvcL  In  the  absence  of  audi  a  diowlLt  'u 
court  prepay  sustained  tbe  demomr. 

[2]  2.  Tbe  suggestion  Sa  made  in  tbe  p; 
tifTs  1»let  that  U  the  lease  was  at  u  a 
the  statute  Imposed  upon  the  deftDdaiu 
duty  of  releasing  It  upoa  tbe  record,  ir. 
Stat.  1915,  {  4902.  The  section  dted 
to  oU  and  gas  leases  that  have  teoooe  .-.-^ 
felted."  niat  It  Is  not  Intoided  to  • 
a  lease  which  has  expired,  but  whldi  il;  : 
iiave  been  extended  by  certain  caoMoL->  i 
they  had  arisen,  seems  apparent  horn  -> 
succeeding  secthm,  which  provldei  tkit  u 
record  ot  an  oU  flmd  gas  lease  dull  iaytr. 
notice  of  its  ccmtlDoance  only  for  the  d^:-' 
period  therein  expressed,  unless  sa  sffi6>~ 
is  filed  with  tbe  register  ot  deeds 
the  happening  of  the  contlngaMy  effeolii;^ 
extensluL    Section  4093.    But  In  snr  t/f-^- 
the  failure  to  C(»nidy  with  the  ststate,  v- 
sub  jecting  the  lessee  to  a  penalty,  would  v. 
extend  the  duratloa  of  the  lease. 

m  3.  Cases  are  dted  to  the  effect  tbit  i 
leasee  must  pay  rent  so  long  as  tie  hMi  p-^ 
8essi(Mi,  although  the  lease  by  Its  terns  w 
be  at  an  end.  There  was,  howevw,  no  a^t- 
Ing  of  possession  on  the  part  the  deft^J- 
ant,  and  the  execution  of  a  lease  of  tta 
character  creates  no  presumption  <rf  bI*- 
qnent  po8sessl<m  by  the  lessee. 

The  Judgment  is  afflnned.  AUtbeJoMlca 
ooncurrtaic. 
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Visa         BBAUMB.    (No.  20814.) 
e  Court  of  Kanau.   May  12i  19X7.) 

DI  I4<3  S — KVIDEHCB. 

isal  to  set  asido  certain  findings  cton- 
of  held  prop^. 

Note. — BV>r  otlier  cues,  see  EDectrid^, 
I  11.1 

ITBICITT  4=»10(1S)— AcnON  FOB  DEATH 
I  DIN  as — JUDOMBINT. 
r  refusal  to  render  judgment  for  tbe  do- 
:  on  the  special  findings  was  not  error. 
Note. — EV>r  other  cases,  see  Electricitj, 
Jig.  I  U.3 

us&i.  OP  Requbotbd  Instbuotionb. 
e  instructifms  givtai  fully  and  eorwKtly 
I  the  law  of  the  case,  and  the  trial  court 
:ted  no  error  in  the  refusal  of  those  re- 
1  by  the  defendant. 

•KAZ.  AND  EbBOB  «=»1006(8)— YBBDICT- 
BOT  AIr-<>ON  CaCUSITB  N  ESS . 

.o  plaintifTa  rifht  to  recover  rested  on  the 

(Stances  shown;  the  defense,  on  tbe  testi- 
of  one  youthful  witness  naturally  and 

redly  frightened  by  the  tragedy  out  of 
this  case  arose.  Meld,  that  the  verdict, 
was  manifestly  reached  by  force  of  the 

istances  shown,  having  been  approved  by 

iai  court,  cannot  be  di-aturhed. 

.  Note.— For  other  cases,  see  Appeal  and 

,  Cent.  Dig.  Si  3860~3S76,  8918.1 

:nial  of  MonoH  FOB  New  Tbiaz.. 

0  error  appearing  to  have  been  committed 
g  the  trial,  the  motion  for  a  new  trial 
properly  denied. 

rter,  diBBenting. 

•peal  from  District  Court,  Ellsworth 

ity. 

itlon  by  Sarah  Onittes  against  Btanma  L. 
ime,  doing  business  under  the  name  and 
}(tfttie  People's  Light  &  Ice  nant  Judg- 
t  for  plaintiff,  and  deftodant  appeals. 

-a  E.  Uoyd  and  N.  F.  Nourse,  both  of 
worth,  for  appellant  Thomas  L.  Bond, 
Sallna,  and  Samuel  B.  Bartlett,  of  BUs- 
-th,  for  a^iellee. 

VEST,  J.  The  widovf  of  John  M.  Curtlss 
ught  this  action  to  recover  for  his  death 
ised  by  contact  with  one  of  the  defendant's 
ctrlc  wires.  The  essential  charge  was 
it  tbe  defendant,  who  owns  and  operates 
)  electric  light  plant  at  Ellsworth,  n^U- 
atly  failed  to  protect  and  Insulate  the 
res,  and  carelessly  failed  to  guard  them 
lere  they  crossed  the  street  and  sidewalks 
4  to  insulate  and  protect  them  at  points 
contact  with  trees  and  branches ;  that  a 
ire  became  bnmed,  brcfcen,  and  dlsconnect- 
[  about  30  feet  north  of  the  sidewalk  on 
hlch  the  deceased  was  walking  and  fell  to 
le  ground  along  and  upon  the  sidewalk,  and 

1  he  was  passing  he  came  In  contact  with 
le  wire,  and  thereby  received  a  shock  ceus- 
ig  Us  death.  The  answer  alleged : 

That  J<dm  H.  CnrtisB  was  a  laborer  whoso 
uties  had  been  near  the  ^ectrie  lines,  that  he 
fell  knew  it  WBs  dangerous  to  touch  or  handle 


1089 

the  wives,  "and,  well  knowing^  that  he  should 
not  toudi  said  wire,  the  «aid         H.  Ourtias 

did,  carelessly  and  n^ligently,  or  knowingly 
and  intentionally,  touch,  seize,  and  handle  said 
wire  after  it  fell  and  after  he  had  seen  it  fall, 
and  after  and  at  the  time  ho  heard  and  ahonld 
have  heard  said  loud  buuing  and  sizzling  sound 
which  said  wire  made  on  account  of  emitting 
electricity,  and  after  and  at  the  time  he 
saw  said  wire  unitting  dectridty  and 
spaiks.   •  • 

Thus  the  Issue  was  a  direct  one  betwe^i 
death  caused  by  the  defendant's  negligence 
and  death  caused  by  the  negligence  of  tbe 
deceased  himself.    The  Jury  found: 

That  Mr.  Cartiss  had  been  informed  that  the 
wires  were  dangerous  and  that  it  would  be  fatal 
to  any  one  who  took  hold  of  them  or  touched 
them;  that  he  was  told  before  tbe  injury  that 
it  would  kill  him  or  be  very  dangerous  to  get 
tangled  up  in  electric  wires  or  handle  them,  and 
to  report  in  case  he  saw  any  down;  that  preced- 
ing the  Injury  his  attention  was  called  to  the 
wire  burning  in.  the  tree  or  the  brant^es;  and 
that  he  saw  the  wire  burning  In  the  tree. 

"(5)  Q.  If  you  answer  the  preceding  question 
'Yes,'  then  did  he  eee  the  wire  fall  to  the 
nound  after  he  saw  it  burning  in  tbe  tree?  A. 
Don't  know. 

"(3)  Q.  If  you  answer  questions  numbered  3 
and  4  'Yes,*  then  state  whether  said  Gurtiss 
rraiarited  that  the  wire  bozning  in  the  tree  was 
what  caused  the  wire  to  broak,  and  that  it 
would  have  to  be  fixed,  or  words  to  that  effect 
A.  Yes. 

"(7)  Q.  If  you  answer  questions  numbered  4 
and  0  'Yes,'  then  afteit  seong  the  wire  fall  and 
making  the  r^ark  that  it  would  have  to  be 
fixed,  or  words  to  tliat  effect,  did  he  pick  up 
the  Yrire?   A.  No." 

The  defendant  moved  to  strike  out  the 
answer  to  finding  No.  6,  and  also  to  strUce 
out  tbe  answw  to  finding  Na  7.  as  being  oou- 
trary  to  the  evideoce,  whidh  motions  were 
overruled.  Motl<Hia  for  judgment  cm  tbe  find- 
ings and  for  new  trial  were  orerraled,  and 
the  defendant  aiveala. 

[1, 2]  The  errors  r^ed  on  In  Oie  brief  are 
the  dmlal  vlt  moti<Hw  for  judgment  and  to 
strike  out  flndingB  B  and  7,  refusal  to  give 
requested  instructions,  and  refusal  to  grant 
a  new  trial. 

White  the  findings  indicate  oonsiderable 
knowledge  of  ttkB  situation  br  the  deceased 
before  the  Shock  was  recelTed,  they  contain 
nothing  substantiating  tile  defendant's  claim 
<3i  contributory  negligence.  Knowledge  of  the 
dang«  of  contact  wltSi  electric  wires  and 
knowledge  that  tm»  ot  the  company's  wires 
was  emitting  sparks  In  a  tree  near  the  walk 
and  tbe  remark  that  the  wire  burning  in  the 
tree  was  what  eansed  it  to  break  and  that  it 
would  have  to  be  fixed  fiiU  far  short  of  show- 
ing that  cmtact  with  the  wires  by  tbe  de- 
ceased oune  about  by  his  own  procurement  or 
negligence.  It  was  the  theory  of  the  defense 
tliat  Mr.  Gurtiss  actually  grasped  the  wir^ 
thereby  causing  his  death,  but  this  was  ex- 
pressly negatived  by  the  answer  to  question 
No.  7.  Hence  the  court  did  not  err  in  reus- 
ing to  render  judgment  on  the  findings. 

As  to  the  assertion  that  the  answer  to  find- 
ing No.  5  was  contrary  to  the  evidence,  the 
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record  shows  that  Mr.  KUngeiiBmlth,  the  coun- 
ty clerk,  saw  the  deceased  working  In  the  aft- 
ernoon on  the  north  side  of  the  street.  The 
next  time  he  saw  him  where  the  alley  comes 
down  from  the  north.  He  was  lying  down 
with  his  face  up  and  In  a  dying  condition. 
The  wire  "was  wrapped  around  his  hand, 
and  ran  across  bis  artn,  and  across  his  breast 
and  body."  The  body  was  lying  .with  the 
head  south  and  the  feet  on  the  sidewalk.  The 
witness  heard  the  buzzing  sound,  looked 
across  the  street,  saw  a  blaze  near  the  light 
pole* on  the  north  side  of  the  street,  went  out 
of  the  west  door  of  the  courthouse,  and,  cross- 
ing the  street  to  the  blaze,  there  saw  the  man 
on  the  ground  with  his  face  up.  This  was 
about  2H  or  3  minutes  after  he  first  heard 
the  bU22flng  sound.  All  the  Injuries,  so  far  as 
the  witness  could  see,  were  on  the  frcmt  part 
ot  the  body,  "and  he  had  one  hand  wrapped 
with  the  «lectrlc  wire.  The  shovel  was  on 
the  left,  In  the  left  arm,*  and  the  handle  ex- 
tended right  across  the  breast" 

Dr.  Mayer  testified  tha:t  the  wire  was  down 
Across  the  front  of  the  body  Inside  of  the 
fingers  of  both  hands,  across  the  left  arm, 
underneath  and  over  the  top  of  the  right  arm, 
up  across  the  body,  coming  in  contact  with 
the  diest,  and  from  there  it  weut  on  up  to- 
wards the  other  wires  above.  The  fingers  of 
the  right  hand  were  tramed  down  to  the 
third  phalange  between  the  second  and  third 
Joints,  scared  down  that  distance,  and  the 
left  arm  was  burned  almost  In  two,  hanging 
by  one  tendon,  and  the  right  arm  about  the 
middle  was  burned  down  through  the  bony 
tissue.  The  dtiest  was  burned  through  the 
chest  waa  The  hand  was  burned  from  the 
Inside.  The  liands  were  clenched  over  the 
wire  and  drawn  op  towards  the  breast  Al- 
fred Obermowe,  a  boy  about  14  years  old, 
testlfled: 

That  he  was  with  Mr.  Curtiss,  who  was 
standing  on  the  sidewalk  snd  picking  aroand 
in  tho  irrass  with  his  ahovel.  "A.  I  went  up 
and  talked  to  him,  and  the  wire  fell,  and  he 
said  something,  and  then  he  took  hold  of  the 
wire  and  uttered  a  scream  and  feU  over."  "A. 
He  said —  Then  the  wire  fell,  and  he  said, 
'That  is  what  made  the  wire  iNreak,  and  it 
would  have  to  be  fixed.'  Q.  After  he  said  that 
what  did  he  do?  A.  He  stooped  over  and  took 
hold  of  it  Q.  Then  what  happened?  A.  He 
took  hold  of  it  with  one  hand,  and  then  with 
the  other,  and  then  he  uttered  a  scream  and 
fcU  over.  Q.  Tell  the  jury  whether  or  not  he 
had  at  that  time  any  spade  or  abovel  in  bis 
hand?  A.  He  had  a  shovel  in  his  hand,  trat  as 
he  took  hold  of  the  wire  he  leaned  it  apdnst 
his  arm." 

The  witness  testlfled: 

That  he  saw  a  wire  burning  In  the  tree  and 
called  the  attention  of  the  deceased  to  it  who 
could  see  it  burning  in  tbe  tree.  "It  hang  a 
minute  in  the  branches  and  then  fell  into  the 
grass.  It  made  Quite  a  loud  notso  as  it  was 
sizzling  In  the  grass.  Q.  Did  you  see  the  Ufuht 
of  it  buraiuK  when  he  picked  it  up  in  the 
grass?  A  Yes,  sir.  Q.  How  mucn  did  it 
bum  in  the  grass?  A.  I  don't  know  If  it  burn- 
ed In  the  grass,  but  I  coold  see  the  eparics  flying. 
Q.  Was  there  anything  to  prevent  Mr.  Gnrtias 
seeing  the  sparks  flying?  A.  No,  sir.  Q.  How 
long  did  you  stay  there  before  you  went  away, 


after  Mr.  Gnrtias  took  hdd  oC  the  wire?  A. 
I  didn't  stay  there  but  a  few  secondai  Q. 
Were  you  frightened?    A.  Tea,  sir.  Q. 
you  holler,  or  anytliing  of  that  und?   A.  No^ 

air." 

From  this  testimony,  wUdi  is  substan- 
tially all  npon  this  pcdnt,  flie  jury  mlSlit 
have  believed  that  the  deceased  saw  the  wire 
fall  to  tbe  ground  after  be  saw  It  bnmlnff 
in  tbe  tree  or  Uiat  he  did  not  Th^  anr 
swer  Indicates  that  tbey  were  not  satisfied 
from  the  evidence  that  he  did.  No  request 
was  made  for  a  mors  definite  answffl:,  and  It 
was  not  error  to  refuse  to  set  aside  the  an- 
swer returned. 

[3, 4]  As  to  flndlns  Na  7,  tbe  Jury  bad  to 
(Aoose  betweoi  tbe  evldenoe  of  Alfred  Orer- 
mowe  and  the  fitds  and  drcumstanoes 
shown.  If  the  boj  was  not  mls^en 
throu^  exdtemait  or  Imperfect  viaioa,  and 
his  verslou  ofl  the  matter  Is  to  be  acoepted. 
then  it  is  clear  that  the  deceased  not  only 
grasped  the  wire,  bnt  grasped  it  wltb  one 
hand  and  thai  grasped  It  again  wltti  the 
other  hand.  In  other  words,  be  stooped  over 
(forward),  took  bold  of  the  wire  with  me 
band,  and  tb&x  took  bold  of  It  with  tbe  oth- 
er, and  then  uttered  a  scream  and  fell  orer. 
It  is  plausibly  argued  that  when  8to<4)lns 
over  forward  and  grasping  so  deadly  a  tbixig 
as  a  highly  charged  electric  wire  wbicb  must 
mean  almost  instantaneous  death  be  would 
fall  forward;  yet  I3ie  testimony  seems  all 
to  the  effect  tbat  be  was  found  Ijing  on  bis 
back.  There  Is  furlber  pressed  the  seemlnc 
impossibility  that  one  could  grasp  saoh  a 
wire  with  (me  band  and  have  life  and  otn- 
sclousness  enoogb  then  to  grasp  it  wiUi  Ote 
other  hand  unless  tbe  latter  action  waa  pure- 
ly spasmodic  or  Involuntary.  From  the  oc- 
currence  as  described  by  the  witness  or  tbe 
situation  as  detailed  those  who  found  and 
examined  the  body,  the  Jury  had  to  drter- 
mine  the  fact.  Tbe  circa  Distances  seem  to 
have  had  the  greater  convincing  welc^t 
Roediger  v.  Hallway  Co.,  95  Kan.  146.  147 
Pac.  837.  Dr.  Mayer  testified  that  upw  Us 
observation  of  the  contact  of  tbe  wire  with 
the  body  Mr.  Gurtiss  was  unconscious  instan* 
taneously,  and  that  death  occurred  in  a  min- 
ute or  a  mlaute  and  a  half,  and  that  bis 
death  occurred  within  a  few  feet  of  the  place 
where  his  hands  came  in  contact  with  tbe 
wire.  The  conclusion  of  the  Jury  thertfwe 
that  the  deceased  did  not  pick  up  tbe  wire 
after  seeing  it  fall  and  making  tbe  remark 
that  it  would  have  to  be  fixed  could  not  be 
set  aside  save  by  the  trial  court's  resolve  to 
regard  the  circumstances  less  probative  and 
convincing  than  the  testimony  of  the  boy 
who  so  fortunately  escaped  death  and  whose 
natural  and  admitted  fright  may  have  tm- 
conscloualy  affected  his  sight  and  memory; 
and  It  is  not  for  us  to  say  that  the  Jury 
and  tbe  court  were  wrong  in  their  deduction 
from  the  entire  evidence,  direct  and  circum- 
stantial. 

There  was  a  considerable  showing  that 
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the  deceased  was  not  as  mndi  Impressed 
with  the  danger  of  electric  wires  a«  other 
people  are  or  as  he  should  have  be«i,  and 
the  defmdant  complains  of  the  refusal  of 
numerous  reauested  Instructions  touching  his 
duty  to  looU  out  for  himself  In  the  presence 
of  such  wires,  his  knowledge  and  Informa- 
tion as  to  their  real  character,  and  the  ef- 
fect of  negligence  on  bis  part  But  a  careful 
perusal  of  the  instructions  given  as  well  as 
those  refused  leads  to  the  conviction  that 
the  matter  was  fairly  explained  to  the  Jury 
by  the  charge  given.  lostmctiona  9,  11,  12, 
13,  and  16  sufflcleaUy  and  cwrectly  covered 
the  matter  of  tbe  defendanrs  c(mtribtit(»7 
negligence. 

[E]  The  &cts  surrounding  the  meet  regret- 
table afiTair  are  sacb  that  each  party  natu- 
rally and  somewhat  Justiflably  views  the  sit- 
uation from  her  own  standpoint  and  feels 
convinced  that  she  ought  to  prevalL  The 
issues  were  shan>ly  drawn  and  fairly  tried, 
and  the  jury  under  proper  Insbnictlons 
reached  a  condusicm  which  met  the  aiqproval 
of  the  trial  court.  Finding  no  material  er- 
ror in  tbe  progress  of  the  litigation,  the  re- 
sult most  stand. 

The  judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON, 
MAB8HAIX,  and  DAWSON,  33„  cmicar- 
rlng.    POBTEB,  3.,  dlasentlDg. 


ItATLIFTB  T.  GEASE3.    CNo.  20406.) 
(Supreme  Court  of  Kansas,    filay  12,  1&17.) 

(ayUabut  hy  thh  Court.) 
Bbokbss  «=334,  65(2}— Right  to  Ookmibbion 

— FEAUD— I*IAB1UTY. 

The  plaintiff  «ontrBcted  with  the  defendant 
for  $100  to  procure  for  her  an  ex<Aaiige  of 
her  property  for  that  of  anoHier  and  $1,500  to 
boot.  He  arranged  with  the  other  party  to  pay 
the  plaintiff  fSOO,  and  the  defendant  $1,000, 
but  reported  to  the  defendant  that  $1,000  was 
the  moBt  boot  ho  could  get  such  party  to  pay, 
assuring  her  that  he  was  working  for  her  inter- 
est. The  defendant  contracted  to  exchange  for 
S1.00(X  Before  final  delivery  of  the  papers  aho 
teamed  that  this  party  was  to  jfaj  the  plaintiff 
the  $tm>,  but  went  ahead  with  the  trade.  Tbe 
plaintiff  sued  for  his  cmsmisslon  of  $100.  The 
oeCondant  set  up  tbe  fraud,  and  coonterdaimed 
f<w  $600  damages.  Held,  that  by  hia  conduct 
the  idaintiff  lost  all  rl^t  to  hia  commission, 
and  became  liable  to  the  defendant  for  the  $500. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
dW-  II  28,  48.3 

West,  J.,  dissoiting. 

Appeal  tn»n  Dlatilct  Court,  Sedgwick 
County. 

Action  G.  T.  Ratllffe  agaln^  Bertha  A. 
Cease,  with  counterclaim  for  damages.  Judg- 
ment for  defendant  without  damages,  and 
die  appeals.  Remanded,  with  directions  to 
render  judgmrat  for  d^endant  for  $500. 

Blake,  Ay  res  &  McCorkle,  of  Wichita,  for 
appellant  P.  Dudley  Gardiner  and  H.  0. 
(^tor,  both  of  Wldiita,  for  appellee. 


WKST,  J.  Briefly  stated,  tbe  facts  of 
this  case  are  that  the  defendant  employed 
the  plalntUf  to  proqura  an  exchange  of  her 
property  for  that  of  one  T.  J.  Crook,  and 
$1,500  to  boot  Crook  was  Interviewed  by 
the  plaintlfC,  and  agreed  to  pay  the  defend- 
ant $1,000  boot,  a^d  to  pay  the  plaintUC  the 
oth^  $500.  Plaintiff  reported  to  bis  client 
that  $1,000  was  the  most  he  could  get  Crook 
to  give.  After  assuring  tbe  defendant  that 
he  was  acting  for  her  best  Interests,  she  com- 
pleted the  transaction,  and  received  the  $1,- 
000 ;  the  plalntUTs  services  for  acting  as  her 
agent  to  be  $100.  After  the  contract  had 
been  entered  Into  between  the  defendant  and 
Crook,  and  after  the  papers  had  been  deposit- 
ed for  final  delivery  upon  completion  of  the 
preliminaries,  she  learned  that  the  plalntlfT 
was  to  receive  $500  from  Crook,  but  never- 
theless went  ahead  with  the  deal.  Crook 
sued  to  recover  his  $100.  The  defendant 
ceunterclaimed  for  $600  damages  for  the 
fraudulent  action  of  her  agent  The  Jury 
found  the  facts  as  indicated,  but  did  not  al- 
low her  any  damages.  The  defendant  mov- 
ed for  judgment  for  $500  on  the  findings, 
which  was  refused.  Neither  recovered  any- 
thing except  the  def^dant  who  recovered 
her  costs.  The  court  and  tbe  jury  left  the 
parties  where  they  found  them.  The  defend- 
ant appeals.  It  goes  without  saying  that 
the  plaintifF  by  his  conduct  forfeited  any 
rli^t  to  remuneration.  Had  he  been  faith- 
ful to  his  client  she  would  have  received 
$1,500  instead  of  $1,000  in  addition  to  the 
property. 

When  Mrs.  Cease  found  out  about  the  $600 
transaction  between  her  agent  and  Mr.  Crook, 
she  vras  already  under  contract  with  the 
latter  to  exchange  properties.  It  does  not 
lie  In  the  mouth  of  the  plalntlfT  to  E^y  that 
it  was  her  duty  to  repudiate  the  deal  with 
Crook  on  account  of  the  plalntlfTs  fraud. 
Jeffries  v.  Bobbins,  66  Kan.  427,  71  Paa 
S:^;  Kershaw  v.  Schafer,  88  Kan.  601,  129 
Pac.  1137;  Blnebarger  v.  Weesner,  01  Kan, 
303,  187  Pac.  968  ;  2  C.  J.  |  866^  p:  687,  and 
cases  dted ;  81  Cyc.  14S4. 

The  plalntlfT  wronged  the  defendant  out 
of  $500.  If  be  had  been  honest  with  her  she 
could  and  would  have  received  $1,500  In- 
stead of  $1,000  boot  money.  Whether  or  not 
he  received  this  sum  from  the  purdiaser, 
and  it  seems  that  he  did  not  he  caused  the 
defendant  to  lose  it,  and  4s  liable  therefor. 

Tbe  cause  Is  therefore  remanded,  with  di- 
rections to  render  Judgment  for  tho  defend- 
ant for  $500. 

JOHNSTON,  a  J.,  and  BURCH,  MASON, 
PORTER,  MARSHAU^  and  DAWSON,  JJ,, 

concurring. 

WEST,  J.  (dissenting).  In  the  case  chief- 
ly relied  on  (Kershaw  v.  Schafer,  88  Kan. 
691,  129  Pac.  1137),  the  defendant  j^flted  In 
a  large  amount  by  Us  own  fraud.  Sodt 
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were  the  facta  in  tbe  other  cases  dted  by 
the  defendant  Our  attention  Is  called  to  no 
authority  holding  the  ivhilntlfl  llaMe  beyond 
the  loss  of  his  commlsBlon.  When  the  de- 
fendant became  fully  advised  that  her  ven- 
dee, Instead  of  paying  her  the  $500,  had 
agreed  to  pay  It  to  her  agent,  she — 

"wanted  the  deal  to  go  through."  **Q.  You 
knew  you  had  been  swindled  out  of  yont  $500? 
A.  We  trusted  to  Inck  to  get  it;  thought  that 
maybe—  Q.  Tou  still  wanted  the  deal  to  go 
through?  A.  We  were  very  anxious  the  deal 
to  go  through,  or  wouldn't  have  accepted  the 
$l,00a  We  hesitated  a  while;  we  didn't  take 
it  np  on  the  $1,000;  I  said,  'I  couldn't  do  it' 
yet  after  I  talked  of  it  a  while,  we  thought  may- 
be we  had  better  do  it  Q.  After  you  found 
out  you  had  been  swindled  out  of  $600,  you 
went  on  and  your  contracts  exdianged  on 
July  Ist?  A.  les,  sir,  Q.  And  accepted  your 
$1,000?  A.  Tea,  sir.  Q.  A  month  after  you 
found  that  out?  A.  Tes,  sir." 

As  Crook  made  plaintiff  his  agent  in  fix- 
ing the  terms  of  the  trade,  he  could  hardly 
have  held  Mrs.  Cease  to  the  contract  had 
she  desired  to  be  released  therefrom.  It  is 
not  shown  that  her  property  would  not  have 
brought  as  good  terms  from  some  other  pur- 
chaser as  from  Crook,,  and  It  is  only  by  add- 
ing the  machinations  of  the  plaintiff  to  take 
advantage  of  his  client  to  his  success  in  find- 
ing a  purchaser  that  it  can  be  sold  that  he 
caused  the  defendant  the  damage  claimed. 
For  the  latter  efforts  he  would  have  been 
entitled  to  his  commission  had  they  not 
been  coupled  with  the  disloyalty  to  his  client. 
His  entire  part  in  the  matter,  however,  left 
tbe  defendant  with  her  property  without  any 
Indebtedness  to  him  for  commission,,  and 
with  fnll  knowledge  of  the  situation  she 
voluntarily  carried  out  the  deal  with  Crook 
on  the  terms  which  the  plaintiff  had  ne- 
gotiated as  between  the  parties  thereto,  and 
she  having  In  that  sense  lost  nothing,  and 
the  plaintiff  having  gained  nothing,  the  trial 
court  correctly  left  the  parties  where  It 
found  ttiem. 


BKOWN  V.  WALKER  et  al.  (No.  20852.) 
(Supreme  Court  of  Kansas.  May  12, 1917.) 

(Byllabu*  bjf  the  Court.) 

1.  Mechanics*  Liens  «©=>72— Contbact  with 
OwNBBS*  AoBNT— Statute. 

Hie  terms  of  the  lease  of  a  building  coosid- 
ered.  and  held,  the  lessee  was  tbe  agent  of  the 
owners  for  the  alteration  and  repair  of  the 
building,  within  tbe  meaning  of  the  mechanic's 
lien  statute  (Oen.  St  1915.  {  7657). 

[Ed.  Note.— For  other  cases,  aee  Hedianiei^ 
Liens,  Ctat  Dig.  |  86.] 

2.  MECHAnica*  Liens  «s»18S— SrATXimn  or 
Lien— StirnciENCT— Statute. 

Mechanic's  lien  statements  otherwise  suffi- 
cient which  named  the  owners,  named  the  lessee 
as  contractor,  and  named  the  persons  who  fur- 
nished labor  and  material  fOr  toe  alteration  and 
repair  of  the  building  as  claimants  considered, 
and  held  to  be  sufficient  to  furnish  tbe  basis  for 
mechanics'  liens. 

[Ed.  Note.— Fw  other  casea,  see  Medianici^ 
Lieu.  Gent  Dig.  S  209.] 


8.  KBCHAnica'  Liens  «»134— Staxemeut  or 
Lien— SuiFiciEWCT— Statute. 
A  mechanic's  lien  statement  which  named 
the  owners  and  claimants  and  recited  that  the 
owners  employed  the  lessee  to  make  improve- 
ments on  the  property,  and  that  the  lessee,  be- 
ing in  possession  and  control  of  the  property, 
employed  the  claimant  to  furnish  labor  and  ma- 
terial for  the  purpoae.  eonsidered,  and  KM  to  be 
sufficient  to  lumub  the  basis  for  a  mechanic'e 
lien. 

[Ed.  Noie.~ror  other  cases,  we  Mechanics^ 
Liens,  Gent  Dig.  fl  20a] 

4.  Meghaniob'  Liens  ^=>135— Stateueht  or 
LtEN — SumciE^^OT— Statute. 
A  mechanic's  liens  statement  naming  the 
owners,  namm^  the  lessee  aa  c<mtractor,  and 
naming  the  claimant  considered,  and  keld  to  be 
sufficient  although  the  statement  used  expres- 
sions Indicating  tluit  I3ie  claimant  was  a  eob- 
con  tractor. 

[Ed.  Nete^For  ether  casea,  aee  Hedianlc^ 
Liens,  Gent.  Dig.  i  209.] 

6.  HBcaAifica'  lAENS  ^»1BS— Action  to  Bn- 
roBCB— Lien  Statement*— Ajcewdment. 

At  the  close  of  the  evidence  in  an  action  to 
enforce  the  liens,  amendments  were  properly  al- 
lowed correcting  informalities  in  the  lien  stat^ 
mentt  and  conforming  the  pleadings  to  tha 
amended  statements,  no  changes  being  made  in 
the  names  of  the  owners,  the  name  ot  tbe  cat- 
tractor,  or  the  names  of  the  lien  daimants. 

[Ed.  Note.— For  other  cases,  sea  Medianie^ 
Liens.  Cent  Dig.  H  275-278.] 

Appeal  from  District  Court,  Sedgwick 

County. 

Action  by  Elmer  Brown  to  foreclose  a  me- 
chanic's lien  against  J.  Shannon  Nave  and 
T.  Rled  Zeigler,  owners.  In  which  J.  Walker 
and  other  lien  claimants  were  made  parties 
(defendant  J>3dgment  of  foredosore,  and  the 
owners  appeaL  Affirmed. 

E.  y.  Long,  L.  R.  Fulton,  R.  S.  Elder,  and 
O.  y.  Ferguson,  all  of  Wichita,  for  appeUants. 
J.  N.  Haymaker,  W.  D.  Jodians,  and  A.  V. 
Roberts,  all  of  Wichita,  fi>r  app^lees. 


BUBGH,  J.  The  pUlntur  sout^t  to  ton- 
close  a  medianlc'B  Ilea.  Several  other  lien 
claimants  were  made  parties  defendant  1%« 
liens  were  sustained  and  foredoaed,  and  the 
owners  of  the  property  appeal.  The  two 
principal  questions  in  the  case  are  whether 
or  not  the  person  who  contracted  with  the 
various  lien  claimants  for  labor  and  'material 
was  the  agent  of  the  owners  and  whether  or 
not  certain  of  the  lien  Btatementa  furnished 
suffldeot  foundations  for  liens. 

[1]  Nave  and  Zeigler  were  owners  of  the 
property.  They  lease'd  the  property  to 
Sproul.  The  lease  authorized  Sproul  to  make 
two  classes  of  Improvem^te :  First,  certain 
special  improvements  In  the  basement  of  the 
building,  Involving  the  Installation  of  toilets, 
bathtubs,  and  appendages,  which  were  not 
to  become  a  part  of  the  building,  but  were 
to  be  the  property  of  the  tenant,  removable 
at  the  end  of  the  lease;  second,  general 
dianges,  Improvem^ts,  and  betterments. 
These  ImprorementB  were  to  be  made  at  the 
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tenant's  own  expense,  bat  were  not  remor- 

able,  and  the  lease  provided : 

That,  should  the  propert;  be  sold,  the  tenant 
would  surrender  possession  "after  six^  Aajs' 
notice  in  writing  and  the  payment  of  one-half 
the  amonnt  expended  on  improrementa  or  bet- 
terments in  the  way  of  plumbing,  plastering, 
painting,  papering  and  carpenter  work,  or  hard- 
ware or  other  material  used  in  repairing  said 
building  other  than  repairs  or  betterments  to 
be  made  in  the  basement  of  said  building  as  it 
now  exists,  the  whole  of  said  expense  in  this  re- 
spect to  be  made  hj  lessee  not  to  exceed  |0OO." 

Uens  were  dalmed  for  labor  and  material 
fomlAbed  for  Improvements  of  tlie  BO^aaA 
dasfl  only. 

The  statute  provides  that  any  person  who 
shall,  under  omtract  with  the  owner  of  laiM. 
or  with  the  tTDstee,  agent,  husband,  or  wife 
of  the  owner,  perform  labor  or  famish  ma- 
terial for  the  metton,  lUtsntlon,  or  mitalr 
of  any  building,  stmctnre,  or  hnprorsasent, 
shall  have  a  lien  for  the  amonnt  dn*  foe  such 
labor  or  material.  Gen.  SUt  191S.  |  75S7. 
In  this  instance  the  toiant  was  the  ag»t  of 
the  owners  for  the  altoatbm  and  repair  <tf 
their  building,  and  was  authorised  to  coor 
tract  for  labtv  and  material  for  those  pur- 
poses. Potter  T.  Cmley.  83  Kan.  dT6,  112 
Pae.  608;  Lumber  Oo.  t.  Band  Co.,  88  Kan* 
788.  1S2  Pac.  992. 

[t-4]  ^e  lien  ststonents  were  In  mrlons 
forms.  Brown's  statement  named  Nare  and 
Zelgler  as  owners  and  named  l^nselt  as 
daimant  The  statemenfe  further  recited 
that  tSkB  owners  enqployed  S^nl  to  make  Im- 
provements  npon  the  property,  and  ISaA 
Siwoal,  being  In  possession  and  oontiol  at 
the  iwnnlses,  employed  the  claimant  to  for^ 
nlsh  lumber  and  matwial.  Walton's  stat«nent 
named  Nave  and  Mglet  as  owners,  Sproul 
as  extractor,  and  Walker  as  claimant  like 
statement  farther  recited  that  the  claimant 
did,  under  contract  with  Sproul  for  the  own- 
er of  the  propMty,  perform  labor,  etc.  Bow- 
land's  statement  was  like  Walker'a  Tamer's 
statement  named  Nave  and  Zelgler  as  own- 
ers, Sproid  as  oontractor,  and  Tomer  as 
claimant.  The  statements  however,  else- 
where referred  to  Turner  as  a  subcontractor 
who,  nndw  snbcontract  with  the  omtractor, 
famished  material,  and  a  lien  was  claimed 
for  Tomer  as  subcontractor  and  claimant 
The  ll«i  statements  of  other  dalmants  are 
not  critldxed. 

The  statute  relating  to  the  contents  of  the 
lien  statement  to  be  filed  by  one  famishing 
labor  or  material  under  contract  with  the 
owner  or  his  agent  reads  as  follows : 

"Any  person  claiming  a  lien  as  aforesaid  shall 
file  in  the  office  of  the  clerk  of  the  district  court 
of  the  county  in  which  the  land  is  situated  a 
statement  setting  forth  the  amount  claimed  and 
the  items  thereu,  as  nearly  as  practicable,  the 
name  of  the  owner,  the  name  of  the  contractor, 
the  name  of  the  claimant,  and  a  description  of 
the  proper^  subject  to  the  lien,  verified  by  affi- 
davit" Gen.  Stat  1915^  {  765^ 

The  statute  r^atlng  to  perfecting  the  lien 
of  a  subcontractor  reads  as  follows: 


"Any  persm  who  shall  fomidi  any  each  ma- 
terial or  perform  such  labor  under  a  subciHitraet 

with  the  contractor  *  •  •  niay  obtain  a  lien 
upoa  such  land  from  the  same  time,  in  the  same 
manner,  and  to  the  same  extent  as  the  original 
coutractor,  for  the  amount  due  him  for  such  ma- 
terial and  labor  *  *  *  by  filing  with  the 
clerk  of  the  district  court  of  the  county  in  which 
the  land  is  situated  within  sixty  days  after  the 
date  upon  which  material  was  last  fumiabed  or 
labor  last  performed  under  such  subcontract  a 
statement  verified  by  affidavit,  setting  forth  the 
amount  due  from  the  contractor  to  the  claimant, 
and  the  items  thereof  as  nearly  as  practicable, 
the  name  of  the  owner,  the  name  of  the  contrac- 
tor, the  name  of  the  claimant,  and  a  description 
of  the  property  upon  whidi  a  lien  Is  claimed ; 
and  by  serving  a  notice  In  writing  of  ^e  filing 
of  such  lien  upon  the  owner  of  the  land."  Gen. 
Stat.  1916,  I  7659.  ' 

When  the  lien  claimant  contracts  with  Qie 
owner,  there  are  but  two  parties  to  the  trans- 
action and  but  two  persons  Interested  In  the 
lien.  Hi  ere  Is  no  "contractor,"  in  the  ordi- 
nary business  sense  of  the  term,  to  be  nam-. 
ed  in  the  lien  statement  There  are  the  own- 
er and  the  claimant,  and  nobody  ^se.  Some 
force  may  be  given  to  the  reaulremwt  of  sec- 
tion 7668  that  the  name  at  the  contractor  be 
stated  when  the  claimant  has  dealt  with  the 
trustee,  agent,  husband,  or  wife  of  the' owner. 
The  owner's  agmt  who  ocmtracted  for  the 
claimant's  labor  or  material  may  weUJw  re- 
garded as  a  "oontractor,"  and  he  may  well 
.be  named  In  the  lien  statement  as  contractor. 
The  statute,  however,  does  not  reQuire  any 
other  designation,  and  the  relation  of  trus- 
tee, ageat,  eta,  need  not  he  stated.  The 
owner  knom  his  agent  When  the  agent  la 
named  by  name  as  having  contracted  for  fhe 
dalmant'a  material  or  labor,  the  ownbr  has 
all  the  informatimi  necessary.  At  least  he 
haa  all  the  Information  vfi^xSi  the  statute  re* 
quires,  and  it  is  elMnoitary  law  that  noth- 
ing need  be  inanted  in  the  lien  statement 
which  the  statute  doea  not  retiuire.  This  be- 
ing true,  Qie  lien  statements  of  Walker  and 
Rowland  were  dearly  aaffidant  Brown's 
statement  was  sufficient  because  Nave  and 
Zelg^  wore  named  as  owners,  Sproul  was 
named  as  the  person  who  employed  Brown 
to  furnish  lumber  and  and  the  re- 

lation between  Sproul  and  the  owners  was 
tolerably,  althou^  not  accurately,  described. 

Turner  conceived  himself  to  be  a  subcon- 
tractor, and  framed  his  statement  according- 
ly. When  the  claimant  Is  a  sobamtractm 
who  contracts  with  the  original  contractor, 
the  claimant  Is  required  1^  section  7^  to 
name  the  contractor.  The  owner  knows  his 
contractor,  knows  the  nature  of  his  relation 
with  the  contractor,  knows  the  state  of  his 
accounts  with  the  contractor,  and  can  act  ao- 
c<mUngly.  The  statute  does  not  require  the 
claimant  to  describe  himself  as  a  subcon- 
tractor, or  as  other  than  the  claimant  who 
furnished  material  and  labor  to  the  person 
named  as  contractor.  When  the  person  con- 
tacting with  the  claimant  for  labor  or  ma- 
terial is  named  as  contractor,  the  owner 
knows  whether  be  was  in  fact  a  contractor 
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or  was  In  fact  the  owner's  alter  ^o.  Tbe 
true  ration  to  tile  owner  of  the  person 
named  as  ccmtractor  being  known  to  the  own- 
er, the  owner  knows  the  true  status  of  the 
claimant,  and  the  aoipius  description  of  the 
claimant  as  subcontractor  should  he  ignored. 
The  result  Is  that  Turner's  statement  ful- 
filled every  requirement  essential  to  a  Uen 
under  sections  7557  and  7558. 

Under  section  7559  the  relation  of  original 
and  subcontractor  is  important  as  a  tact,  be- 
cause a  subcontractor  can  have  no  lieu  un- 
less that  relation  exists.  Section  7568,  how- 
ever,  does  not  require  that  the  word  "origi- 
nal" or  other  descriptlTe  addition  be  insert- 
ed in  connection  with  the  deslgnati<Hi  of  the 
contractor.  In  this  respect  the  form  of  state- 
.ment  Is  identical  with  that  prescribed  by  sec- 
tion 755S.  Neither  section  requires  that  the 
capacity  of  the  contractor,  whether. agent  of 
the  owner  or  original  contractor  with  the 
owner,  be  stated.  What  the  statute  requires 
Is  that  the  name  of  the  owner  of  the  property, 
the  name  of  the  person  who  contracted  for 
the  material,  and  the  name  of  the  claimant 
who  furnished  the  material  shall  be  stated; 
and  that  which  the  statute  does  not  require 
to  be  set  out  need  not  be  set  out  If  the 
facts  warrant  a  Uen  under  sections  7557  and 
7558,  and  the  lien  statement  be  formally  suf- 
flcient  under  section  7558,  the  claimant's  mis- 
conception of  the  true  relation  of  the  con- 
tractor to  the  owner  and  his  wrong  descrip- 
tion of  himself  as  subcontractor  will  not  de- 
feat bis  lien.  The  owner  cannot  he  misled 
or  prejudiced  by  the  wrong  descrlptloo,  and, 
the  statute  having  been  fulfilled  In  every  re- 
spect, the  Uen  is  valid. 

[J]  At  the  close  of  the  evidence  the  infor- 
malities of  the  lien  statements  were  correct- 
ed by  amendment,  and  the  pleadings  were 
amended  accordingly.  This  was  entirely 
proper.  No  change  was  made  In  the  state- 
ment of  the  names  of  the  owners,  the  name 
of  the  contractor,  or  the  names  of  the  Uen 
claimants. 

The  argument  that  the  Uen  statem^ts 
Were  insufficient  Is  extended  to  the  pleadings 
setting  them  forth.  The  statements  being 
sufficient,  the  pleadings  stated  causes  of  ac- 
tion. 

The  judgment  of  the  district  court  is  at- 
firmed.  All  the  Justices  concarrlng. 


GRIFFITH  T.  ATCHISON,  T.  ft  S.  F.  BY. 
CO.    (No.  20647.) 

(Supreme  Oourt  of  Kansas,  itaj  12, 1917.) 

(Syllcbut  &v  the  Oovri.) 

1.  Release  «=958fA)— Question  fob  Jubt. 

The  facta  tout^ing  tiie  settlement  and  satis- 
faction of  n  I'laini  For  dumnsefl  by  an  injured 
railway  passcnKer  examined,  and  held  to  present 
a  foir  question  for  a  jury. 

[EM.  Nut^.— For  other  cases,  see  Release,  Cent 
f  114.] 


2.  Ouums  <Be)38TCI)— FsBSOKAi.  InjintT  — 
Negugxnob— Statdtx. 

Where  a  person  is  traveling  on  a  freight 
train  and  it  is  neceesary  for  him  to  walk  be- 
tween railroad  tracks  in  a  switchyanl  to  cban^ 
trains  and  to  reach  the  caboose  in  which  he  is 
to  continae  his  journey,  it  is  not  negUfence  for 
the  yardmnster  to  direct  him  to  go  alone  down 
Uirougb  the  switchyard  at  oigiit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {S  1154,  1162.] 

3.  Gabbiebs  ^=3318(8)  —  Pebsohai.  Ihjubt  — 
Nbguobncb— EvniEKCE. 

Where  a  person  is  walking  between  the 
tracks  of  a  switchyard  under  the  drcumstances 
outlined  in  section  2  of  the  syllabus,  and  is  in- 
jured by  an  engine  coming  up  behind  him,  it 
is  BulScient  to  sustain  a  jurrs  finding  of  the 
railway  company's  negUgeBce  when  it  is  sbown 
that  the  engine  crew  did  not  keep  a  suffideat 
lookout,  and  were  not  even  aware  of  his  pres- 
ence, althoogh  he  was  carrying  a  lighted  lan- 
tern as  he  met  and  passed  close  by  the  engine. 

[EU.  Mote.— For  othtt  cases,  see  Carrieis. 
Cent.  Dig.  S  1313.] 

Bordi,  Pwter,  and  Dawson,  JJ.,  dissenting. 

Appeal  fr<an  District  Court,  Wyandotte 

County. 

Action  by  D.  R.  Griffith  against  the  Atciii- 
son,  Topeha  it  Santa  F6  Railvray  Company. 
Judgment  for  plaintiff,  and  defaidant  ap- 
peals. Alarmed. 

W.  R.  Smith,  a  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Tt^ieka,  for  anpdlaot. 
David  F.  Carson,  of  Kansas  City,  and  J.  E. 
Crawford,  of  ItekridKe,  for  appellee. 

DAWSON,  J.  Tba  plaintiff  recovered 
Judgment  against  £be  defendant  for  injuries 
sustained  blm  in  the  Santa  F6  Railway 
switchyard  at  AtChlsoa.  He  was  ai  route 
from  Hiawatha  to  Bskrldge,  travding  bj  a 
freight  train  oa  a  tihlpper's  pass  and  accom- 
panying a  carload  of  his  live  sbtxA  and 
bous^old  goods.  He  and  his  car  journeyed 
to  Atchison  over  the  Missouri  Padflc.  where 
it  was  neceesary  to  diange  to  the  Santa  F& 
As  the  freight  train  which  was  to  take  blm 
and  his  car  to  Eskridge  was  coming  Into  the 
yards  at  Atchiatm  from  the  east,  about  10 
o'clock  at  nig^t,  lie  was  directed  by  the  yard- 
master  to  walk  eastward  between  the  track 
m  whi(di  tlie  freight  train  was  approadiing 
and  another  parallel  track  about  8  or  0  teet 
distant  on  the  north.  The  purpoae  of  saidr 
ing  the  plaintiff  In  that  direction  was  that  be 
might  reach  the  caboose  in  which  he  was  to 
ride.  As  he  walked  eastward  be  passed  an 
engine  standing  on  the  trade  at  his  left,  and 
the  freight  train  was  moving  westward  on 
his  right.  The  plaintiff  was  carrying  a  lan- 
tern, and  was  keeping  some  distance  from 
the  moving  freight  train  passing  him  on  his 
right,  and  he  was  somewhat  too  dose  to  the 
track  on  his  left,  when,  without  any  warning 
heard  by  the  plalntilf,  the  engine  whldi  he 
had  i>as8ed  on  his  left  was  started  east- 
ward; it  overtook  and  stnuA  him,  knocked 
him  down,  and  dragged  him  for  some  dis- 
tance. He  was  tKuised  severely  and  various- 
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ly.  He  was  aagisted  into  the  caboose  by  the 
defendant's  employes,  and  later  t&kea  to  an 
Atchison  liospltal.  Next  day  he  came  to  the 
defendant's  hospital  in  T<^eka  In  company 
with  the  defendant's  claim  agent  There  he 
signed  certain  papers,  settling  and  releasiiig 
any  claim  which  he  might  have  against  the 
railroad  company,  for  the  sum  of  $15,  after 
which  he  departed  for  his  heme,  and  some 
months  later  be  brought  and  BiioceBBfnIly 
maintained  this  action, 

[1]  Tlie  defendant  ccmtended  below,  and 
stiU  ccmtends,  that  he  was  injured  through 
his  own  negl^eoce  and  without  the  fault  of 
the  defendant,  and  that  be  had  settled  and 
released  any  claim  which  he  might  hare  had 
against  the  railroad  company,  and  iiad  been 
paid  In  full  therefor.  To  overcome  the  plea 
of  satisfaction  and  release,  the  plaintiff  al- 
leged that  the  defendant's  claim  agent  de- 
ceived him,  fals^  and  fraudulently  repre- 
senting to  him  that  he  would  not  be  permitted 
to  leave  the  hospital  nor  to  go  home  until  he 
had  signed  the  papers,  and  represented  that 
the  papers  related  to  his  release  from  the 
hospital ;  that  the  plaintiff  at  the  time  was 
sufTerlDg  great  agony  in  body  and  mind  from 
his  injuries,  and  Incapable  of  transacting 
business,  all  of  wbldi  the  claim  agent  well 
knew,  and  that  the  claim  agmt  told  him 
that  the  $16  was  mer^  to  pay  his  way 
home,  and  that  the  receipt  whldk  be  was  in- 
duced to  sign  was  mer^y  an  acknowledg- 
ment of  the  money  furnished  by  the  company 
for  that  purpose ;  and  that  be  never  bad  po»- 
seesiou  of  the  papers,  and  did  not  read  them, 
and  that  their  true  import  was  nevw  ex- 
plained to  htm.  The  plalntUTs  evidence 
tou<diing  the  execution  of  the  papers  and  the 
payment  of  the  $16  was  in  harmony  with  his 
pleading,  and  the  Jury- chose  to  believe  him, 
although  the  contract  of  settlment  and  re- 
lease for  his  damages  sustained  and  the  ac- 
knowledgment of  receipt  of  $15  In  full  satis- 
faction thereof  contained  a  recital  written  by 
the  plaintiff  himself,  in  dear,  legible,  busi- 
nesslike handwriting: 

"I  have  read  the  above  voucher,  receipt  and 
release  and  fully  understand  the  same. 

"D.  R.  Griffith." 

The  special  findings  harmonize  with  the 
plaintUTs  evidence  on  this  phase  of  the  law- 
suit. Ai^Uant  argues  with  considerable 
force  that  tiie  settlement  and  release  were 
valid  and  btudlng;  but  a  majority  of  the 
court  are  not  disposed  to  attach  mudi  weight 
to  these  "hurry-up"  settlements  of  damage 
claims  for  trifling  considerations,  and  are  of 
opinion  that  all  the  facts  surrounding  the 
transaction  of  settlement  and  satisfaction, 
presented  a  fair  question  for  the  Jury,  and 
that  Its  determination  may  not  be  disturbed. 

[2]  Turning,  then,  to  appellant's  omtentlon 
that  the  plaintiff's  injuries  were  caused  sole- 
ly by  his  own  negligence,  the  Jury  found: 

"(10)  If  you  find  that  the  defendant  was  iruilty 
of  any  DeKligence  that  caused  the  injury  to  the 
plaintiff,  eben  state  fully  of  what  tbat  negligence 
consisted.  Answer:  Fbrst,  in  that  the  yardmae- 


ter  directed  plaintiff  to  go  alone  down  throngfa 
the  yard  at  night ;  second,  that  the  engine  crew 

did  not  keep  sufficient  lookouL" 

The  court  inclines  to  the  opinion  that  the 
first  proposition  upon  which  the  Jury  based 
the  defendant's  negligence  is  not  good,  but 
that  the  latter,  "that  the  engine  crew  did  not 
keep  a  sufficient  lookout,"  may  pass  muster. 
There  was  no  negligence  on  the  part  of  the 
yardmaster  in  directing  the  plaintiff  to  go 
alooe  down  through  the  yard  at  night. 
Freight  trains  must  run  at  night,  and  they 
must  8t<^  where  their  work  is  to  be  done, 
and  this  may  be  anywhere  throughout  the 
wide  areas  of  a  modern  railroad  switchyard. 
They  cannot  be  expected  to  stop  at  station 
platfonuij,  and  our  statute  spedfically  ex* 
cuses  them  from  stopping  thereat,  evra  to 
permit  passengers  to  get  aboard.  It  reads: 

"That  all  freight  trains  to  which  a  caboose  is 
attached  ehall  be  obliged  to  transport,  upon  the 
same  terms  and  cooditiMis  as  passenger  trains, 
all  passengers  who  desire  to  travel  tberemi  and 
who  are  above  the  age  of  fifteen  years,  or  who, 
if  under  fifteen  years,  are  accompanied  by  a 
parent  or  guardian  or  other  competent  person, 
but  DO  freight  train  shall  be  required  to  stop 
to  receive  or  discharge  any  pasaenger  at  any 
other  point  other  than  where  such  freight  train 
may  stop ;  nor  shall  it  be  necessary  to  stop 
the  caboose  of  such  trains  at  the  depot  to  receive 
and  discharge  passengers:  Provided,  that  on 
such  trains  the  railroad  companies  shall  on\jf  be 
liable  for  their  gross  negligence:  And  provided 
further,  that  this  act  shall  not  be  construed  to 
apply  to  freight  trains  on  main  lines,  the  most 
of  whldi  trains  shaU  be  composed  of  cars  loaded 
with  Uve  stock."   Gen.  Stat.  1915,  |  8586w 

[S]  The  path  down  whltA  the  yardmaster 
directed  the  plaintiff  was  about  6  feet  wide 
In  the  dear  between  the  engine  and  the 
freight  train  after  allowing  the  maximum  es- 
tlmate  for  the  projection  of  the  vehicles  on 
eadi  side  of  the  tracks.  There  was  plenty  of 
safe  space  between  the  tracks  and  betweoi 
the  engine  and  the  frdght  train  for  one  fb- 
mlHar  with  railroad  frdghtyards,  and  a  man 
who  is  traveling  by  freight  trains  where  a 
change  of  railroads  In  a  switdiyard  at  nl^t 
must  be  made  Is  necessarily  assumed  to  have 
sufficient  tamUlarlty  with  such  dr cum  stanc- 
es and  surroundings  that  he  will  not  lose  bis 
presence  of  mind  and  thereby  get  Into  danger 
and  be  injured,  and  this  Verdict  could  not 
stand  on  the  first  ground  of  negHgence  nam- 
ed by  the  Jury.  But  the  second  flndlsg  ot 
negligence,  "that  the  engine  crew  did  not 
keep  sufficient  lookout,"  seems  sufficient  to 
sustain  the  verdict  The  plaintiff  testified: 

"I  bad  a  lighted  lantern  in  my  arm.  I  pro- 
ceeded east  •  •  •  The  eogine  pulling  the 
train  that  I  was  to  board  was  coming.  •  *  • 
The  engine  to  this  train  passed  me  west  bound. 
•  •  *  It  is  between  8  and  9  feet  between  the 
rails.  I  passed  another  engine  on  the  way  down 
before  I  was  hurt  It  was  the  switch  engine. 
There  was  a  man  on  the  side  next  to  me  looking 
oat  of  the  cab.  The  eneine  was  beaded  west  in 
a  direction  opposite  to  uiat  which  I  was  going. 
The  man  was  looking  west  I  passed  right  undet 
him.  Hie  engine  was  standing  still.  •  •  • 
When  I  passed  this  man  there  I  had  a  lantern 
on  my  left  arm.  I  had  it  about  54  feet  or  steps 

Kst  that  engine  beltm  I  was  hurt  Q.  What 
ppened  when  yon  got  about  that  pdat,  54  ftr 
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68  atsps  dovn  there)  A.  I  know  I  was  Ut 
down  07  something.  Q.  Wbat  was  that  some- 
thing that  hit  yoa  down  ?  A.  That  switch  engine. 
*  *  *  When  I  passed  this  engine  It  was  right 
behind.  I  did  not  hear  any  bell  rung  or  whistle 
blown.  •  •  *  The  engine  was  standing  at  a 
water  crane  when  I  passed  it.  I  saw  <nie  man 
looking  down  from  the  cab  when  I  passed  the 
engine.  He  was  looking  west  the  opposite  di> 
rection  from  which  I  was  going." 

Part  of  defendant's  «vldence  logically  har- 
inonizes  with  plaintiff's  evldmce  and  with 
the  Jury's  second  finding  of  negligence.  The 
engineer  and  fireman  of  the  engine  which 
struck  the  plaintiff  testified  that  they  did  not 
see  the  plaintiff,  not  ev&n  as  lie  came  towards 
them  canying  a  lantera.  Tb»  flreman  testi- 
fied: 

"When  we  wer«  standing  there  I  was  ritting 
on  the  left  side  of  the  engine,  the  south  side.  I 
did  not  see  the  plaintiff  or  anybody  with  a  lan- 
tern pass  my  engine  going  east  I  was  looking 
west.  As  we  got  ready  to  start  east  I  was  ring- 
ing the  betl  and  lotting  back  east  the  direction 
we  were  going.  I  did  not  see  anybody  on  or  near 
the  track." 

As  the  engine  men  without  the  slightest 
effort  could  have  discovered  the  plaintiff  as 
he  came  towards  them  and  passed  them  with 
his  lighted  lantern,  the  court  cannot  disturb 
the  Jury's  finding  that  the  engine  crew  did 
not  keep  a  sufficient  lookout  This  finding 
fairly  implies  that  the  engine  crew  did  not 
warn  the  plaintiff.  A  majority  of  the  court 
hold  that  there  was  a  duty  to  keep  this  look- 
out, and  to  warn  the  plabiOfr,  and  the  Judg- 
ment is  affirmed. 

JOHNSTON,  a  J.,  and  MASON,  WEST, 
and  MARSHALL,  J3^  concorrlng.  BUBCH, 
dissents. 

DAWSON,  X  I  am  of  the  (q^inloo  that  the 
plaintiff's  injuries  were  caused  almost  en- 
tirely by  bis  own  negligence;  I  think  the 
statute  quoted  In  the  opini(m  governs  the 
company's  duty  to  a  passenger  trarellni;  by 
freight  trains,  and  that  the  defendant  was 
not  guilty  of  gross  negligence.  I*  therefore, 
disaoit 

POBTEB,  X,  concurs  in  thla  dissent 


PETTIJOHN  y.  ST.  PAUL  FIRE  ft  MA- 
RINE INS.  CO.    (No.  20674.) 

(Snpreme  Court  of  Kansas.    May  12,  1917.) 

(Syllabus  &v  t\9  Court.) 
L  InSURANCB  ^=»3d6<2)  -~  PXRE  iNStTBANOK  — 

Avoidancb--Adi>itional  Insurance. 
A  prori^on  In  a  fire  Insurance  paiicy  that 
the  taking  of  other  insurance  without  the  con- 
sent of  the  secretary  and  general  agent  of  the 
insurer  shall  avoid  the  entire  policy  is  binding 
on  the  parties,  and  the  taking  of  additioniu 
insnrance  without  such  consent  defeats  a  re- 
covery under  the  policy,  unless  the  condition 
has  been  waived  or  abrogated  by  an  authorized 
officer  or  agent  of  the  company. 

[£>d.  Note.— For  other  cases,  see  Insurance, 
Cent  IMg.  H  857,  858.] 


2.  iNBUBAiraE  «=»n,  S78(^,  SSS^^^Ginn- 

AX.  AOKIT"  —  KlTOWIXDOK  OW  AOBNT  — 

Waivee  or  Condition. 
A  local  scdidting  agent  without  authority 
to  write  or  issue  pcmdes,  tmt  who  merely  pro- 
cures apphcations,  collects  premiums  and  some- 
times delivers  policies  when  payments  are  made, 
is  not  a  general  agent  ot  the  insurer,  and  his 
knowledge  that  other  insurance  had  been  subse- 
quently taken  is  not  chargeable  to  the  insurer; 
n<xt  did  tbo  insurer  herein  in  any  way  waive  or 
abrogate  the  condition  wUdi  was  -riolated  bj 
the  insured. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  99,  100,  969,  971,  973,  974,  977- 
997,  1027. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Goieral  Anncy  or 
Agent) 

Johnsbm,  C.  .J.,  and  West,  X,  dissenting. 

Appeal  from  District  Court,  Norton 
County. 

Action  by  B.  W.  Pettljohn  against  the  St. 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ai>- 
[>eals.  Reversed  and  remanded,  with  direc- 
tions to  enter  Judgment  for  defendant 

Bobert  W.  HemiAill*  of  Norton,  and 
Fouike,  Matstm  ft  Wall,  of  Wichita,  for  ap> 
pellant  U  H.  Wilder,  of  Norton,  for  appel- 
le& 

JOHNSTON,  a  J.  In  an  action  brought 
^  B.  W.  PettUohn  against  the  St  Parol 
Fire  ft  Marine  Insurance  Company  upon  a 
policy  of  first  insurance  upon  plainttfTs  farm 
property,  the  latter  recovered  Judgment,  and 
the  defendant  appeals.  The  trial  was  by 
the  court  alone,  a  Jury  having  been  waived. 

Defendant  refused  to  pay  the  loss  on  the 
ground  that  plaintiff  had  violated  a  provi- 
sion of  tbe  policy  that  it  should  be — 
"void  at  the  election  of  the  company,  if  with- 
out the  ccoisent  of  the  secretary  or  guiera] 
agent  of  the  company  indorsed  hereon,  any  oth- 
er insurance  is  now  or  shall  hereafter  he  taken 
out  on  any  of  the  property  above  described.'* 

Another  provision  stated  in  the  policy  was: 
"This  policy  is  granted  upon  and  with  refer- 
once  to  the  above  otrnditkms,  limitations  and 
requirements;  and  no  local  or  scdidting  agent 
of  this  oompany  shall  have  power  to  change, 
modify  or  waive  any  at  the  same." 

Van  Arsdale  ft  Osborne  were  tbe  gmeral 
agents  of  the  company  at  Wichita,  and  Wil- 
liam W^kert  was  the  representative  of  de- 
fendant at  Norton,  through  whom  plaintiff 
had  procured  his  poUcy.  On  January  24, 
1910,  the  policy  was  lasned,  and  the  flre 
caiusing  a  total  loss  occurred  December  8; 
1914.  In  August.  1911,  plaintlfl  took  ont  a 
policy  on  the  same  property  In  tbe  Spring- 
field Fire  ft  BCailne  Insnrance  Oompany, 
providing  $1,000  additional  insurance,  and 
after  the  flre  the  full  amount  of  that  policy 
was  paid.  Plaintiff  testified  that  before  he 
secured  the  Springfield  policy  Weikert  bad 
told  plaintiff  he  could  carry  more  Insurance 
on  his  property,  and  asked  Um  for  the  busi- 
ness; that  plaintiff  informed  him  that  he  de- 


^sFor  other  cases  see  ism*  tophi  and  KBT-NUMBBR  In  all  Ker-NumlMr«di  Digests  and  Indazes 
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Bind  tbe  additional  ifl%»raiice  to  be  la  some 
other  conqwny;  and  that  after  the  8i»lng- 
fleld  policy  vas  obtained  he  Informed  Wei- 
kert  of  the  fact  and  tbe  latter  expressed  re- 
gret In  not  getting  the  additional  business. 
Weikert  testified  to  the  contrary,  stating 
that  he  first  heard  of  the  Springfield  policy 
after  the  fire  while  making  his  Investiga- 
tions to  adjust  tbe  loss.  The  policy  issned  by 
defendant  coTered  losses  by  storms  as  well 
as  from  fires.  At  tbe  trial  a  proof  of  loss 
under  that  part  of  the  policy  dated  April  24, 
U»13,  was  Introduced,  wherein  It  was  re- 
cited that  there  was  fio  other  Insurance  on 
the  property.  It  appears  that  Wdkert  had 
been  the  agent  of  defendant  at  Norton  for 
12  or  13  years,  that  he  took  applications  for 
Insurance  and  adiusted  losses  on  farm  prop- 
erty, and  he  had  authority  to  Issue  certain 
kinds  of  policies  on  city  property.  His  ter- 
ritory extended  from  Sallna  to  the  Colorado 
line.  Estimates  as  to  the  value  of  the  prop- 
erty destroyed  varied.  In  his  application  for 
the  policy  In  controversy  plaintiff  placed  the 
value  at  $1,800;  In  bis  application  to  the 
l^rlngfleld  company  he  valued  it  at  $8,000, 
and  be  testified  that  the  pwfi&ty  cost  him 
from<?2.500  to  $3,000.  Other  witnesses  made 
estimates  varying  from  $1,105  to  $2,285. 
After  the  refusal  to  pay  tbe  loss  the  de- 
fendant tendered  to  plalntUt  the  amount, 
with  Interest,  which  he  had  paid  In  preml- 
(Qins,  and  this  plaintiff  refused. 

[1]  It  is  contended  that  the  takli«  out  of 
additional  Insurance  without  tbe  consrat  of 
the  company  and  in  violation  of  the  cmdl- 
tions  of  tbe  policy  defeats  a  recovery.  As 
overinsurance  might  lead  to  carelessness  or 
fraud.  Bach  limitations  In  contracts  ot  ib- 
surance  are  not  unreasonable  nor  invalid.  It 
has  been  held  that  provisions  of  the  diarac- 
ter  in  question  are  enforceaUe  where  they 
have  not  been  waived  or  otherwise  abn^ted. 
Assurance  Co.  v.  Norwood,  67  Kan.  610,  47 
Pac.  629.  The  questions  then  arise:  Has 
consent  been  given,  or  has  tbe  llmltaUtm  In 
the  policy  been  waived  or  abrogated  by  the 
c<mipany7  It  la  conceded  that  consult  for 
otheir  Inaurance  was  not  Indtwaed  on  the 
policy,  but  stipulations  of  this  character  may 
be  waived  or  changed  evw  by  parol  If  done 
by  authoriited  agents.  Insurance  Co.  v.  Hun- 
ger, 49  Kan.  178,  80  Pac.  120. 

[2}  The  plaintiff  relied  on  the  knowledge 
and  action  of  the  agent  Weikert,  and  It  Is 
insisted  that  he  should  be  treated  as  a  gen- 
eral agent,  and  that  waiver  by  him  is  In  ef- 
fect a  waiver  by  the  company.  There  la  tes- 
timony to  tbe  effect  that  Welkert  was  a  so- 
liciting agent,  taking  appUcatloos  for  Insur- 
ance on  farm  property,  forwarding  them  to 
the  company  which  issued  the  policies,  and 
he  collected  the  premiums  and  generally  de- 
livered the  policies  to  the  insured.  He  was 
recording  agent  for  tbe  Insurance  of  city 
property,  and  for  a  number  of  years  had  act- 
ed for  tbe  company  In  adjusting  losses  in  a 
laige  dlstrli^  whldi  extended  from  Sallna  to 


the  Colorado  Une,  almost  one-tblxd  of  the 
state,  but  the  losses  adjusted  were  largely 
losses  from  hall.  It  appears  from  plaintiff's 
testimony  that  he  talked  with  Welkert  about 
taking  additional  insurance  about  the  time 
that  tbe  policy  in  question  was  issued,  and 
Welkert  thea  told  plaintiff  that  more  insur- 
ance could  be  carried  on  the  property,  and  he 
suggested  to  plaintiff  that  he  would  like  to 
have  the  buslnesa  Plaintiff  told  him  that  he 
would  fed  safer  to  have  the  Insurance  In 
two  companjbes.  About  ten  days  after  taking 
oat  the  additional  Insurance  plaintiff  told 
Welkert  that  It  had  been  Issued,  and  the  lat- 
ter's  only  response  was  that  he  was  sorry  to 
lose  the  business,  Tbe  additional  Insurance 
was  taken  out  more  than  three  years  before 
tbe  fire  occurred.  In  his  testimony  Welkert 
stated  that  he  did  not  remember  such  con- 
versations, and  that  he  really  lUd  not  know 
about  the  additional  Insurance  until  after  the 
fire  occurred.  As  the  findings  and  verdict 
were  In  favor  of  the  plaintiff,  tbe  plaintiff's 
version  of  the  matters  In  dispute  must  be  ac- 
cepted as  troa 

There  still  remains  tbe  question  whether 
Welkert  can  be  regarded  as  a  general  agent 
of  the  company  with  authority  to  accept  no- 
tices, make  agreements,  and  waive  provisions 
In  the  contract  of  Insurance.  Tbe  Insurance, 
as  we  have  seen,  was  upon  form  property, 
and  the  policies  were  not  written  or  Issned 
by  Welkert,  As  to  that  class  of  property  be 
was  merely  a  solidttng  agent  He  bad  wider 
authority  as  to  dty  property  upon  whldi  be 
wrote  and  Issued  iK>lIcies.  He  did  adjust 
l<»8es  on  farm  property,  and  bad  done  so  for 
a  period  of  about  four  years  prior  to  the  fire. 
In  the  policy  It  was  stipulated  that  a  local  or 
soliciting  agent  could  not  change,  modify,  or 
waive  any  of  the  conditions  or  limitations  of 
the  contract,  and  the  court  Is  of  opinion  that 
neither  the  knowledge  nor  action  of  Wedkert 
operated  as  a  waiver  of  the  limitation 
against  the  taking  of  additional  Insurance. 
Tbe  stipulation  as  to  additional  Insurance 
was  an  essential  condition  of  the  contract 
which  bad  been  accepted  by  the  Insured,  and 
he  could  not  reject  or  defeat  It  by  a  notice  to 
or  the  knowledge  of  one  who  was  without  au- 
thority to  issue  policies  or  to  cancel  and 
make  contracts.  Insurance  Co.  v.  Gibbons,  43 
Kan.  15,  22  Pac.  1010 ;  Assurance  Oo.  v.  Nor- 
wood, 67  Kan.  610,  47  Pac.  529;  Assuranoe 
Co.  V.  Building  Association,  183  U.  8.  308,  22 
Sup.  Ct.  133.  46  L.  Ed.  213 ;  3  COoley's  Briefs 
on  T^w  of  Insurance,  p.  2484. 

It  has  been  held  that  a  company  may  be 
bound  by  the  knowledge  and  acts  of  a  local 
soliciting  agent  as  to  past  or  present  condl* 
tlons  (Insurance  Co.  v.  We^s,  46  Kan.  7S1, 
26  Pac.  410;  Cue  v.  Insurance  Co..  88  Kan. 
90,  130  Pac.  664.  44  U  R.  A.  [N.  S.]  1218) : 
but  such  local  agent  Is  without  power  to 
waive  future  conditions,  and  the  company 
cannot  be  estopped  by  the  knowledge  of  tbe 
ag»it  that  tbe  assured  Intended  thereafter  to 
take  other  Insurance.  The  conclusion  of  the 
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court  1b  tbat  the  restrlctton  on  additional  In- 
surance vrltbout  the  consent  of  the  insurer 
was  a  material  part  of  the  contract,  and 
granting  that  Welkert,  the  agent,  had  knowl- 
edge that  added  Insurance  had  been  taken 
out  his  knowledge  did  not  bind  the  company. 
It  does  not  appear  that  the  notice  given  to 
him  was  communicated  to  the  officers  of  the 
company,  and  the  mere  fact  that  after  the 
fire  the  adjuster  conferred  with  him  as  to 
the  value  of  the  building  destroyed  or  the 
amount  necessary  to  restore  it  did  not  waive 
the  violated  condition.  In  view  of  the  de- 
cision reached,  the  other  questions  presented 
are  not  material. 

Hie  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Jndgnient 
in  favor  of  the  defendant 

BVROH,  UASON,  PORTER,  TtfAWSHATJ.. 
and  DAWSON,  JJ.,  concurring. 

JOHNSTON.  G.  ^J.  (disaenUnsa.  In  my 
oi^on  the  notice  to  Welkert  iBhould  be  re- 
garded u  a  notice  to  the  company.  He  was 
more  than  a  local  ■oUdtlng  agent  of  the  com- 
pany. In  addition  to  soliciting  insurance^  he 
collected  premium^  delivered  poUc^es,  and 
was  intrusted  with  broad  powers  in  the  ad- 
justment of  loeses.  Forfeitures  are  repug- 
nant to  a  senae  of  Justice,  and  ootuts  sbonld 
resort  to  any  reascmable  rule  of  Interpreta- 
tion that  will  avoid  them.  In  view  ot  the 
powers  vested  In  and  exercised  by  Welkert, 
and  the  fact  that  he  sought  to  place  addition- 
al insurance  on  the  pn^erty  and  had  knowl- 
edge (tf  it  for  more  than  three  years  before 
the  fire  occurred,  the  condition  should  be 
demed  to  be  waived  and  the  cwnpany  es- 
topped to  indst  on  a  forf^tnre.  Insurance 
Ca  V.  Gray.  43  San.  487,  23  Fac.  637 ;  Hulen 
T.  Insurapce  Oow,  80  Kan.  127,  102  Pa&  62  ; 
Cue  T.  Insurance  Oo.,  89  Kan.  00,  130  Pac. 
664,  44  L.  R.  A.  (N.  S.)  121&  After  learning 
of  the  fire  Weikert  sent  for  plaintiff  to  meet 
the  adjuster  of  the  company  and  fix  up  the 
loss,  Ttie  meeting  occurred,  and  tlie  com- 
pany obtained  informatitsi  JFxom  plaintiff  re- 
flecting the  iHToperty  destn^ed,  the  extent 
and  value  of  his  loss,  and  they  conferred  to- 
gether as  to  the  cost  of  rebuilding  the  bouse. 
This  action  by  tlie  compdny  la  of  itself  suf- 
ficient to  constitute  a  waiver  of  the  forfei- 
tur&  Assurance  Oo.  v.  Bradford,  60  Kan.  82, 
56  Fac.  83S;  Despaln  v.  Insurance  Co.,  81 
Kan.  722,  106  Fac.  1027. 

WB8T,  J.,  Joins  in  this  dissent 


EVERHAET  v.  WELCH,   (No.  20886.)* 
(Supreme  Ooart  of  Kansas.    May  12.  1017.) 

(Siillabu*  by  the  Court.) 

X.  Aniu.\L8  C=>20%,  New,  vol.  20  Key-No. 
Series— I^REF.niNO  Animals— Registration. 
In  this  state  registrntion  of  breoflinB  ani- 
ithIb  Jb  recintratlon  ronformably  to  the  stat- 


ute, wUrii  adopts  diraie  standard  the  stnd 
books  <tf  vanona  horse  pedigrw  registry  a*- 
sodatfmts  recognised  by  the  United  States  De- 
partmoit  of  Agriculture,  and  none  otlms. 

2.  Fraud  ^=>27 — FsAnnuLKHT  Repbxbkivta- 

TIONS  —  RBOISTBiAnON  OF  AHUUL  —  COK- 

BTBUCTION. 
A  reprcsentatloii,  made  to  induce  the  sale 
of  a  atallioo,  that  he  was  a  registered  Perchenm. 
was  a  representation  tliat  he  was  a  Fercbenui 
regularly  registsKd  aufonnsbly  to  the  statntovy 
standard. 

d.  Note.— For  othCT  cases,  see  Fraud.  Cent. 

ss.] 

8.  FiuuD  4es>65(1)— nuuDVunrr  Rsfbseh- 

tations  —  Registration  or  Animai.  —  In- 

STBUCnON. 
Criticisms  of  instrnctlona  to  the  jury  con- 
ridered.  and  AeU  to  be  without  EUbstantial  merit. 

CEd.  Note.— Fw  other  cases,  see  Praod.  Cent. 
Dig.  H  72-74.] 

Appeal  from  District  Court,  Pottawatcmile 

County. 

Action  by  A.  M.  Eiv^rliart  against  GUiU: 
Weldt  Judgment  txft  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Maurice  Murphy,  of  St  Marys.  A.  B. 
Crane,  of  Atchison,  Oscar  Raines,  of  Oska- 
loosa,  R.  r.  Hayden  and  Geo.  P.  Rayden. 
both  of  Topeka,  and  Robert  S.  Heizer.  fxC 
Osage  caty,  for  ai^llant  0.  B.  Ban^ters, 
of  Manhattan,  and  B.  M.  Bmnner.  ot  Wame- 
go,  for  appellee. 


BURCH,  J.  The  action  was  one  tot  dam- 
ages for  false  representations  made  by  the 
defendant  to  Induce  the  plaintiff  to  pnrdiase 
a  stallion.  The  plaintiff  recovered  and  the 
defendant  appeals. 

The  petition  alleged  that  the  defendant 
represented  the  animal  was  a  regnlarly  reg- 
istered Pen^eron  stallion  and  the  certificate 
of  r^stration  was  all  right  except  a  mistake 
as  to  the  date  of  foaling,  which  the  defend- 
ant would  have  corrected.  Relying  on  the 
representations,  the  plaintiff  purtdiased  the 
stallion  near  the  beginning  of  the  season  tor 
use,  and  advertised  him  as  a  regularly  regis- 
tered Percheron.  The  representations  were 
false,  and  the  plaintiff  was  obliged  to  with- 
draw the  stallion  from  service. 

[1 ,  Z]  At  the  time  the  stallion  was  purdias- 
ed,  the  state  law  required  every  person  stand- 
ing a  stallion  to  cause  the  name,  description, 
and  pedigree  of  the  stallion  to  be  enrolled 
with  the  state  live  stock  registry  board,  and 
to  procure  a  certificate  of  such  enrollment, 
designated  in  some  sectl<»is  of  the  statute  as 
a  license  certificate.  The  license  certificate 
for  a  pure-bred  stallion  contained  the  follow- 
ing, besides  other  Information:  Certificate 
number,  r^stratlon  number,  breed,  and 
pedigree.  A  copy  of  the  ccrrtficnte  was  re- 
quired to  be  posted  over  the  main  door  of 
the  bam  where  the  stallion  was  kept,  and  to 
be  Inserted  in  all  bills,  posters,  and  advert 
tisefflenta.   Oen.  Stat  1809,  H  007B,  9078- 


4^For  other  cMM  bm  same  topic  ud  KBT-NUMBER  In  all  Koy-Nuiabered  Dlswta  and  IndasM 
•Rehoaring  denied  June  1^  m?.. 
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9080.  The  rtatiite  also  contained  the  fol- 
lowing proHston: 

"The  officers  of  the  lire  stock  registry  board, 
whose  duty  it  shall  be  to  exsmine  and  pass  upon 
the  merits  of  each  pedigree  snhmitted,  aoall 
use  as  their  standard  the  atud  books  and  signa- 
tures of  the  dnl;  authorized  presidents  and  sec- 
retaricB  reapectively  of  the  variouB  horae  pedi- 
gree r^nstry  associations,  sodetiea  or  companies 
recognieed  byjhe  United  States  D^tartment  of 
Agriculture.  Washington,  D.  C,  and  shall  accept 
as  pure  bred,  snd  entitled  to  a  license  certificate 
aa  such,  eadi  stallion  for  which  a  correct  pedi- 
gree registrr  certificate  is  furnished  bearing  the 
^nature  of  tbe  president  and  aeaetnry  at  a 
governraent  recoguiued  ahd  approred  stod  book." 
Sectiw  9077. 

the  proof  was  that  the  stallion  was  a 
three-Quarter  bred  Percheron,  was  ineligible 
to  T^lstratlon  in  standard  stud  books,  and 
was  ineligible  to  oertlfication  by  the  state 
live  stock  registry  board  as  other  than  grade. 
The  stallion  was  registered  in  tbe  American 
-Horse  Begistry  AssodatioD  of  Des  Moines, 
Iowa,  an  association  which  the  state  board 
cannot  recognize,  and  which,  whatever  the 
purpose  of  its  organization,  readily  lends  It- 
self to  the  perpetration  of  fraud  In  the  sale 
of  breeding  animals.  Here  are  some  of  the 
qoalificatioDs  for  iegistratl<m: 

"9.  All  stallions  m  mans  that  are  16%  hands 
high  or  over  and  will  weigh  1,500  poonds  or 
mors  and  can  walk  a  mile  In  IS  minutes  or  bet- 
ter. 

"7.  Any  stallion  that  can  start  and  draw  a 
load  of  8  tons  one  rod  on  a  4  wheeled  wagon 
on  a  level  dirt  road,  provided  the  hom  is  a 
tfaree-fotirth  blood  or  better  tit  any  recognized 
draft  breed. 

"8.  Any  stallion  or  mare  that  has  taken  any 
premium  in  draft  classes  at  any  fair,  provided 
the  animal  will  weigh  1.S00  pounds  or  over  and 
in  uii  to  standard  In  other  reqmrements." 

Gertlflcates  registration  M  staUlcms  may 
be  obtained  from  this  association  for  ten 
dollars.  By  Joining  the  associatli^  yon  can 
get  certificates  at  half  price.  The  defendant, 
wbo  has  been  in  the  horae  buslneas  all  hia 
Ufe,  testified  on  cross-examination  as  fol- 
lows: 

"Q.  Tou  knew  thur  terms? 
"A.  Tes,  air. 

"Q.  You  know  that  they  claimed  to  register 
all  kinds  ot  horses  under  heaven? 
"A.  Tes,  six. 

"Q.  Do  they  refdster  the  breed? 

"A.  They  register  as  to  the  conformation. 

"Q.  Do  yon  say  that  you  believed  that  was  a 
regularly  recognised  r^stration  when  you  turn- 
ed that  cntiflcate  over  to  Rverfaart? 

"A.  That  Is  where  I  had  him  registered,  and 
that  is  the  way  T  traded  him  off." 

The  evasion  of  iSie  last  question  hy  the  last 
answer  Is  signlflcant  The  defendant  testi- 
fied he  told  the  plaintiff  tbe  stalUcm  was  reg- 
istered In  the  Iowa  horse  registry  ossoda- 
tlon ;  papers  could  not  be  Kl^^  because  there 
was  a  mistake  as  to  the  stallion's  age.  He 
said  nothing  else  abont  registration,  and  be 
said  nothing  abont  the  stallion  being  a  foil- 
blood  Perdiertm  or  a  regularly  registered  Per- 
(Aeron.  ISie  plalntifr's  testimony  Indicated 
that  the  talk  was  abont  breed  and  pedigree. 
He  told  the  defendant  be  wanted  a  horse 
with  a  good  pedigree ;  that  was  wbat  be  was 


needing  him  for.  Tbe  defendant  said  the 
stalllML  was  a  registered  PerCheron,  a  ree^ 
tered  Perdiercm  whlcb  tbe  state  would  hade. 
He  bad  such  papers.  The  paper  was  the  ped- 
igree ot  tbe  bcNTse.  The  pedigree  needed  cor- 
rection, however,  and  it  would  be  sent  in  to 
be  corrected.  The  American  Horse  Registry 
Assodatlon  Des  Moines,  Iowa,  was  not 
mentlMied.  The  i^atntUE  testified  furtb»  as 
f<dlows: 

"Q.  Anything  said  about  the  state  registra-' 
tion? 

"A.  I  asked  him  whether  he  had  had  him  ex- 
amined by  the  state  man.  and  he  said  be  had. 
I  wanted  to  see  the  certificate  that  he  had  from 
the  state  man,  and  he  said  that  he  would  not 
get  it  until  he  got  the  matter  atraightened  up 
with  the  registration  company." 

In  the  instructions  to  the  Jury  the  court 
stated  tbe  defendant's  claims,  and  told  the 
Jury  they  should  return ,  a  verdict  for  the 
defendant  If  the^  found  the  fiuts  to  be  as  he 
testified.  In  stating  the  plalntUTs  claims  to 
the  Jury  the  oonrt  said: 

"TTiat  for  the  purpose  of  inducing  the  plaintiff 
to  accept  tbe  stallion  at  the  agreed  price  the 
defendant  falsely  r^resented  to  the  plaintiff 
that  the  said  stallion  was  a  PercbercHi  stallion 
regularly  registered  under  the  requirements  of 
the  laws  of  the  state  of  Kansas ;  that  the  plain-, 
tiff  believed  the  reyifGsentations  of  the  d^eiidant 
to  be  true,  and  rebod  therecm  and  purdiased  the 
stallion  at  the  agrrcd  price,  but  that  In  truth 
and  in  fact  the  said  stallion  was  not  so  regis- 
tered, and  was  not  eligible  to  registration  in  the 
state  of  Kansas  as  claimed  and  warranted  by  tbe 
defendant ;  and  that  the  defendant  so  knew  at 
the  time  of  fab  mIsreimsentatlDns.** 

The  court  further  instructed  the  Jury  as 

follows; 

"If  you  find  from  the  evidence  in  the  case 
that  at  the  time  the  defendant  sold  the  stallion 
to  the  plaintiff  he  warranted  such  stallion  to 
he  regularly  registered  under  the  laws  of  the 
state  of  Kansas  as  a  Percheron  stallion,  and  that 
such  warranty  was  not  true,  and  that  by  reawMi 
thereof  the  plaintiff  was  damaged  therM}y,  then 
yon  will  return  a  verdict  for  the  plaintiff." 

Tbe  defendant  contends  that  tbe  allegation 
of  tbe  petition  that  the  stallion  was  a  "regu- 
larly registered  Perdieroa"  was  not  proved, 
that  the  court  was  not  authorized  to  bring 
into  the  case  registration  under  the  require- 
ments of  tbe  laws  of  tbe  state  ef  Kansas, 
and  that  tbe  court  transformed  the  cause 
from  one  tor  false  representations  to  one  tor 
breach  of  warranty.  Juij^ng  from  the  rec- 
ord alone,  and  not  from  experience,  the 
court  is  Indtaied  to  the  opinion  that  points 
like  these  would  be  fine  iwlnts  in  a  borae 
trade.  However  this  may  be,  the  affair  be- 
tween tbe  plaintiff  and  tbe  defendant  has 
now  lapsed  Into  a  common  court  proceeding, 
and  the  crude  and  cnllons  standard  of  sub- 
stantial Justice  will  have  to  be  a[q;>lled. 

[3]  Tbe  Issue  was  fraud,  and  clear  proof 
of  tbe  substance  of  tbe  Issue  was  sufficient. 
There  Is  registration  of  breeding  animals,  or 
tiiere  is  not.  Fake  reglstratl<m  of  tbe  kind 
dealt  in  by  tbe  defmdant  cannot  be  recog- 
nized as  registration.  A  registered  stallion 
Is  a  stallion  regularly  registered  otHifonnably 
to  tbe  statutory  standard.  WbUe  tbe  In- 
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strnctloa  ataUnc  tSie  plalntUFs  caalm  mlebt 
have  been  more  carefully  phrased,  the  mean- 
ing was  dear,  and  ttie  coort  added  nothing  to 
the  force  oC  die  pleaded  repreaentatton  wbldi 
the  law  did  not  attach  to  it  Proof  that  the 
stallion  was  repmented  to  be  a  "registered 
Perdtenm,**  and  a  *'reslatered  Perdieron 
whi<di  the  state  would  haCk,"  snstalned  the 
diaige  that  the  stallicni  was  icgpresented  to 
be  a  regularly  reKlstered  Perchmm.  The 
issues  were  dearly  placed  within  the  grasp 
of  the  jury,  and  the  Inadvertent  use  of  the 
words  "warranted"  and  "warranty"  for  "rep- 
x«sented"  and  "represocdatioa"  was  quite 
inconsequential. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  ooncnrrlng. 


BTBOM  et  al.  v.  WOOD,  Sheriff,  et  aL 

(No.  20856.) 

(Supreme  Court  of  Kansas.   May  12,  1917.) 

(Byllabut  by  the  Court.) 

1.  WlLM  'S=»G30(2),  (J34(9)— COKBTBOOTIOK— 
Life  Estate— Rkmaindeh. 

A  will  gave  certain  property  to  the  widow 
of  the  testator  "so  long  as  she  shall  live  or  re- 
tain her  capacity  for  ancb  business,  or  sliall  sot 
become  remarried,  and  when  either  of  such  con- 
tingendes  shall  happen,  then  J  direct  that  all 
said  property,  both  real  and  personal  shall  at 
once  be  distributed  among  my  children  and  heirs 
at  law,  the  issue  of  myself  and  by  said  wife, 
and  my  said  wife,  Charsto  Strom,  as  the  laws  of 
descent  and  distribution  of  the  state  of  Kansas 

Erovide  and  direct."  Held,  that  such  will  vested 
1  the  widow  a  life  estate  to  be  enlarged  to  a 
one-half  interest  in  fee  by  remarriage  or  dis- 
ability, Bnd  vested  in  the  children  the  remain- 
der in  all,  subject  to  being  diminiahed  to  a  vest- 
ed remainder  in  one-half  by  the  disability  or 
remarriage  of  their  mother. 

[Ed.  Note.— Ftn-  other  cases,  see  Wills,  Cent 
Dig.  ii  1468,  1470,  1497.] 

2.  Wills  «=>717  —  Devise  —  Pbebumption  of 
Accept  AN  cK. 

A  devisee  is  presumed  to  accept  a  devise 
favorable  to  him,  and  if  he  desire  to  renounce 
he  should  do  so  within  a  reasonaUe  time. 

[Bd.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  H  1711-1716.1 

3.  Wills  <t=»717— Dbvisb— Rbnunciation. 

A  timely  renunciation  relates  back  to  the 
death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  H  1711-1716.] 

4.  Wills  ^9717— Devise— Dibclaiheb. 

A  judgment  was  recovered  in  Morris  coun- 
ty against  the  devisee  April  7,  1910.  The  tes- 
tator died,  and  his  will  giving  the  devisee  an  in- 
terest in  certain  land  In  the  same  county  was 
probated  Ma;r  16. 1911.  Executions  on  the  judg- 
ment were  issued  January  6,  1915,  and  later. 
March  13,  1916.  levy  was  made  on  the  devisee's 
int(?rcst  in  the  land.  April  25,  1916,  the  sheriff 
be^an  to  advertise  a  sale  to  enjoin  which  this 
suit  was  befniD.  April  24,  1916,  the  devisee 
filed  a  disclaimer,  Ileld,  that  the  judgment  had 
already  been  for  years  a  lien  on  his  interest 
which  by  lapse  of  time  and  nonaction  he  is  pre- 
sumed to  have  accepted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  1711-1716.] 


5.  EzEOtlTOES  Aim  AnUimSTBATOBS  «=3343-' 

Sam  of  Dakd  to  Pat  Debts— Pbesdmptiow. 
The  amended  petition  alleged  that  the  estate 
had  not  reached  final  settlement,  but  averred 
that  the  executrix  had  been  appointed  more 
than  five  years.  There  was  no  allegation  of  un- 
paid claims.  Held,  that  it  will  not  be  presumed 
that  the  sale  of  land  was  necessary  for  the  pay- 
ment of  debts. 

[Bd.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  H  1439-1441.] 

Appeal  from  District  Court,  Morris  County. 

Action  by  Charsto  Strom  and  others 
against  R.  A.  Wood,  as  sheriff  of  Morris  coun- 
ty, Kan.,  and  another.  Demurrer  to  amend- 
ed petition  sustained,  and  plaintiffs  appeaL 
Affirmed. 

Anderson  &  Lindqulst,  of  Council  Orove^ 
for  appellants.  Nicholson  &  Plrtle,  of  Coun- 
cil GroTe^  for  appellees. 

WEST,  J.  [1]  ThB  amended  prtitlra  al- 
leged In  substance  that  Oscar  Strom  in  1896 
willed  certain  property,  giving  a  life  estate 
to  his  widow  so  long  as  she  remained  sn<A 
and  capable  of  looking  after  the  property, 
and  in  case  she  should  r^narry  or  become 
disqualified  the  property  to  be  distributed 
according  to  the  law  of  descents  and  distribu- 
tions. May  2,  1911,  the  testator  died,  leaving* 
his  widow  and  four  children.  Including  H.  C 
Strom.  Two  weeks  later  the  will  was  pro- 
bated, and  the  widow  filed  her  election  to 
take  thereunder.  January  6,  1915,  execution 
was  Issued  on  a  judgment  recovered  April 
7,  1910,  by  Anna  Jenner  against  H.  O.  Strom, 
in  Morris  county,  where  the  land  is  situated. 
February  8,  1916,  a  second  execution  was  Is- 
sued, and  March  13,  1916,  levy  was  made  on 
H.  G.  Strom's  Interest  in  the  land,  "being 
the  undivided  one-fourth  Interest  •  • ' 
April  26,  1916,  the  execution  was  returned 
unsatisfied,  and  a  new  execution  Issued,  and 
the  sheriff  without  a  new  appraisement  be- 
gan to  advertise  a  sale  to  be  baited  by  this 
suit.  April  24,  1916,  H.  C.  Strom  filed  In  the 
office  of  probate  judge  a  formal  disclaimer 
stating  that  he  "does  hereby  decline  to  ac- 
cept any  Interest  In  and  to"  the  real  estate 
Involved.  This  was  acknowledged  before  a 
notary  publla  The  trial  court  sustained  a 
demurrer  to  the  amended  petition,  and  the 
plaintiffs  appeal.  Their  contention  is  that 
the  devisee  had  a  legal  right  to  disclaim  or 
refuse  to  accept  the  devise  so  far  as  his  one- 
elghtb  interest  in  the  land  Is  concerned,  and 
that  the  other  eighth  Interest  Is  contingent 
upon  the  widow  remarrying  or  becoming  uut 
able  to  conduct  the  farm,  and  Is  vested  In 
her  subject  only  to  be  divested  by  the  hap- 
pening of  one  of  the  contingencies  named 
in  the  will.  It  is  also  argued  that  H.  G. 
Strom's  one-eighth  Interest  is  contingent  bnt 
under  the  rule  announced  in  Bunting  t. 
Speek,  41  Kan.  424,  21  Pac.  2ii8,  3  1^.  li.  A. 
690,  and  In  McLaughlin  t.  Penney,  65  Kan. 
523,  70  Pac.  341,  this  Interest  is  Tested. 
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It  Is  soggested  tbat  tbe  disclaimer  was 
filed  before  the  execution  onder  whi^ii  the 
aale  sought  to  he  made  was  IsBoed.  The 
first  execution,  however,  was  Issued  seTwal 
months  before. 

The  defendants  present  the  tikeory  that 
ordinarily  a  devise  of  VTopetty  Is  presumed 
to  be  benefldal  and  Its  acceptance  la  also 
presumed ;  that  the  devise  In  this  case  vest- 
ing in  H.  0.  Stnnn  an  Intmst  In  real  estate, 
such  Interest  virtue  itf  the  statute  (Gen. 
Stat.  1916,  i  782(9  became  a  Uen  thereon 
from  the  first  day  of  the  term  at  whldi  the 
judgment  was  rendered.  The  will  gave  the 
^dow  a  life  estate  subject  to  enlargement 
to  a  one-haU  Interest  In  fee  1^  remarriage  or 
disability,  and  left  to  the  t^ldren  a  vested 
xemainder  In  ell  subject  to  being  diminished 
to  a  Tested  remainder  In  me-half  only  by  the 
remarriage  or  cUsaUlKy  of  their  mother.  The 
defendants  dte  authorities  to  sustain  their 
theory  that  the  devisee  bad  a  rl^t  to  re- 
nounce and  that  vach  renunciation  related 
ba^  to  the  date  of  I3i»  testator's  death.  Be- 
sides numerous  text-books  we  have  namhied 
many  dedidons,  and  the  general  rule  derived 
from  all  Is  weU  stated  in  40  Oyc.  1896,  as  fol- 
lows: 

"As  already  showo,  a  beneficiary  under  a  win 
la  not  bouDd  to  accept  a  legacy  or  devise  there- 
in provided  for,  but  may  disclaim  or  renounce 
his  riffht  under  the  will.  However,  In  order  to 
be  effective,  the  disclaimer  or  renunciation  must 
be  express,  clear,  and  unegnivocal.  and  with 
knowledge  of  the  existence  of  the  will,  so  as  to 
prevent  all  future  cavil,  and  operate  as  a  quasi 
eEftoMwl.  It  may  be  by  matter  of  record  or  by 
deed,  and  it  baa  been  held  tbat  a  disclaimer  or 
renunciation  by  parole  is  iusufiiclent ;  but  tbe 
decided  weight  of  authority  is  that  unequivocal 
acts  on  the  part  of  the  devisee  may  amount  to  a 
sufficient  renunciatioii.  Where  a  beneficiary 
disclaims  or  renoanees  his  Interest  under  the 
willy  it  becomes  inoperative  as  to  him.  He  tafaes 
nothing  by  it ;  and  on  the  other  hand  is  there- 
by released  from  all  oblisatlons  which  ao  ac- 
ceptance would  have  imposed  on  bim." 

In  Stebblns  v.  Lathrop,  4  Pick.  (Mass.)  36. 
the  Supr»ne  Judicial  Conrt  of  Masndiu- 
setts  said: 

"Until  the  l^atees  shall  actually  renounce 
their  leRaciee,  their  assent  to  tbe  provisions  of 
the  will,  which  are  apparency  beneficial  to 
them,  win  be  presUmed."^ 

It  was  said  in  Famum  t.  Bryant,  84  N.  H. 
9,  19: 

"This  right  it  was  competent  for  them  to  re- 
nounce or  waive.  It  was  no  greater  or  more 
indefeasible  than  the  right  of  a  devisee  or  legatee 
to  the  devise  or  legacy  given  to  him  under  a 
will ;  and  it  ia  well  settled  that  such  devise  or 
l^acy  may  be  waived  or  renounced  by  anne  nn- 
BQuivocal  act" 

In  Albany  Ho^ltal  v.  Albany  Guardian 
Society.  214  N.  T.  486,  108  N.  BL  812,  Ann. 
Oas.  1816D,  U05,  in  a  most  iofotmbig  pin- 
ion going  back  to  the  early  dedslous,  IL  was 
held  that: 

"A  devise  of  real  estate  is  an  offer  to  the  pro- 
posed l}ene&dBry,  and  while  the  presumption  is 
that  he  will  accept  it  when  he  has  an  opportu- 
nity, there  is  no  presumption  of  immediate  ac- 
ewtance ;  if  acceptance  does  occur,  the  title  will 
relate  back  to  the  time  of  tbe  devise  at  least 


fak  tbe  absence  at  intervanlng  righta ;  if  refD»- 
al  results  the  devise  wiU  never  take  cOaat  and 
title  never  vest"  SyL  2. 

The  Supreme  Court  of  Iowa  in  Moibn  v. 
Mohn,  148  Iowa,  288,  300,  126  N.  W.  1127, 
1131,  lays  down  the  rule  that  while  assent  of 
the  devisee  to  an  apparently  benefldal  devise 
will  be  presnised — 

"he  may  withhold  such  assent  and  renoxmce  tbe 
provision  made  for  1dm.  and'ln  auch  case  no  in- 
terest passes  to  bim.  A  beneficiary  is  presumed, 
however,  to  assent  to  the  provisions  made  on 
his  behalf,  especially  where  they  are  beneficial 
in  diaracter."  In  re  Estate  of  Stone,  182  Iowa, 
ISO.  140,  109  N.  W.  456,  10  Ann.  Gas.  1088: 
Mofan  V.  Mohn,  148  Iowa,  288,  300,  126  N.  W. 
1127. 

In  Bradford  v.  Leeke,  124  Tenn.  812,  187 
S.  W.  96.  Ann.  Gas.  1912D,  1140.  it  was  held 
that: 

"A  beneficial  devise  is  always  prcsutfled  to  be 
accepted,  and,  in  the  absence  of  anything  to  the 
contrary,  the  gift  begins  at  the  moment  of  tes- 
tator's death ;  but  such  a  deviee  may  be  re- 
nounced, and  where  the  renunciation  is  made,  it 
relates  to  the  moment  of  the  gift,  and  prevents 
it  ever  taking  effaet."   SyL  3. 

In  Bnulford  t.  Calhoun.  120  Tenn.  68,  100 
S.  W.  602.  19  L.  B.  A.  (N.  8.)  605,  tbe  fsets 
were  In  B«ne  respects  similar  to  those  be- 
fore us.  Mrs.  Sneed  died  January  18,  1906, 
leaving  a  wlU  giving  to  her  husband,  Thomas 
H.  Sneed,  a  Ufe  estate  In  eertabi  tend  with 
the  mnalnder  to  her  sister  and  niece.  The 
will  was  admitted  to  probate  four  days  later, 
on  w^l<^  Ahtk  the  husband  executed  a  formal 
disclaimer  duly  acknowledged  and  registered. 
Prior  to  the  death  of  Mrs.  Sneed  suit  had 
been  broui^t  against  ttie  husband,  and  on 
January  27th,  ten  days  after  the  probate  and 
renunciati<ni.  a  Judgment,  was  recovered 
against  him.  Execution  was  Issued  on  Feb- 
niary  3,  1916,  and  levied  on,  the  estate  de- 
vised to  him.  The  remainderman  and  sur- 
viving heirs  sued  to  enjoin  the  sale  of  the 
property.  The  Civil  Court  of  Appeals  held 
tbat  the  rraiunclatlon  had  to  be  by  deed  of 
record,  but  the  Supreme  Conrt  reversed  this 
ruling,  and  held  the  renunciation  made  by 
Sneed  snffldent.  The  true  rule  founded  upon 
principle  was  said  to  be  tbat: 

"It  is  optional  with  a  devisee  to  accept  tbe 
devise,. however  beneficial  it  may  be  to  bim,  and 
chat  when  he  elects  to  renounce  before  any  act 
on  his  part  ludicatiag  an  acceptance,  the  re- 
nunciation will  relate  bnck.  and  will  be  held  to 
have  been  made  at  the  time  of  the  gift,  and  will 
displace  any  levy  of  creditors  that  may  in  the 
meantime  have  been  made."  120  Tenn.  63,  100 
S.  W.  602.  10  Ii.  B.  A.  (N.  8.)  695. 

It  was  further  held  that  the  motive  in 
naktng  the  rennndatlon  was  nothing  the 
creditors  could  complain  of  so  long  as  there 
was  no  ODllusttm  with  tlie  remaindermen 
or  resldusTy  devisees  fbr  whldi  he  aia^arent- 
ly  received  a  benefit  for  his  renunciation, 
of  which  there  was  no  proof 

"The  renunciation  is  not  a  voluntary  convegr* 
ance,  void  as  against  existing  creditors,  because, 
when  he  has  properly  renounced,  the  renuncia- 
tion relates  bacl^  to  the  date  of  the  gift,  and,  as 
he  has  never  accepted  the  gift,  he  has  hod  noth- 
ing that  could  be  made  tkt  subject  of  a  volun- 
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taiT  cOQvmioe."    120  Tenn.  00,  109  8. 
504,  18  I*  R.  A.  CN.  S.)  596. 

In  Welch  Y.  Sackett  et  al.,  12  Wis.  243,  In 
discoariDg  the  effect  of  certain  mortgages 
mado  In  Ignorance  of  the  mortgagee,  the 
court,  through  Dixon,  O.  J.,  discussed  at 
considerable  I^igth  a  certain  English  au- 
thority ta(Hding  that  title  to  property  could 
pass  Into  a  party  without  his  knowledge  or 
consent  and  out  of  him  without  any  motion 
or  act  of  Mb  signifying  his  willingness,  a 
discussion  most  entertaining  and  admirable. 
Small  patience  was  shown  with  the  notion 
that  assent  which  Is  an  act  of  the  mind  can 
be  presumed  in  case  of  one  who  has  no 
knowledge  by  means  of  which  he  can  tn  fact 
exercise  his  choice,  the  learned  Chief  Jus- 
tice remarking  that  It  is  an  imposslhUl^ 
"that  a  person  has  consented  to  that  of  which 
he  knows  nothing.  •   •   * " 

[2, 1]  The  settled  doctrine,  boweTer,  Is  that 
a  devisee  is  presumed  to  accept  a  derlse-  tA- 
vorahle  to  him.  This  comports  with  com- 
mon senses  and  is  consistent  with  what  we 
know  of  human  nature.  A  gift  or  derlse  by 
which  one's  estate  is  materially  Increased 
naturally  carries  a  material  benefit,  and  it 
la  not  human  nature  to  refuse  or  reject,  such 
Tisltatlons  of  the  fickle  goddess  of  fortune, 
and  the  law.  does  not  require  meh  an  absurd 
result  to  be  inferred  or  presumed.  This  be- 
ing the  sensible  and  practical  presumption, 
It  would  naturally  be  expected  that  If  the 
devisee  should  dekre  to  renounce  he  would 
do  BO  at  least  within  a  reasonable  time. 

[4]  Here  he  waited  more  than  six  years, 
and  did  not  move  until  repeated  executions 
had  been  Issued  and  until  proceedings  for  an 
actoal'sale  by  tire  sheriff  had  begun.  In  the 
Tennessee  case  the  Judgment  was  not  ob- 
tained until  ten  days  after  the  renunciation 
was  executed,  acknowledged,  and  registered. 
In  that  state  the  Judgment  becomes  a  lien 
for  tw^ve  months  from  the  date  It  was  en- 
tered, and  does  not  relate  back  to  the  first 
day  of  the  term  as  here.  Section  7320  of  the 
G«ieHiI  Statutes  of  1915  makes  Judgments 
a  lien  on  the  reol  estate  of  the  debtor.  By 
virtue  of  section  10973,  subdivision  S,  "real 
estate"  indudes  lands  and  all  rights  there- 
to and  interest  therein,  equitable  as  well  as 
1^1.  Klser  V.  Sawyer,  4  Kan.  503;  Kdrk- 
wood  V.  Koester,  11  Kan.  471;  Ashton  v. 
Ingle,  20  Kan.  670,  27  Am.  Rep.  197.  In 
Bank  T.  Murray,  86  Kan.  766,  121  Pac.  1117, 
39  L.  B.  A.  (N.  S.)  817,  It  was  held  that  real 
estate  devised  to  several  persons  followed  by 
direction  that  It  be  sold  and  the  proceeds 
divided  equally  among  them  was  subject  to 
the  lien  of  a  Judgment  against  one  of  the 
devisees  existing  at  the  time  of  the  testator's 
death.  This  was  approved  In  Ward  v.  Ben- 
ner,  89  Kan.  369,  372,  131  Pac.  609,  and  fol- 
lowed In  Smith  V.  Hensen,  89  Kan.  792,  132 
Pac.  997. 

The  devise  being  benefldal,  the  presump- 
tion of  acceptance  having  existed  for  more 


than  six  years,  tbe  interest  being  the  ^«s«it 
vested  estate  belonging  to  the  debtor,  it  could 
not  be  maintained  had  he  died  during  this 
time  without  renouncing  or  disclaiming  that 
this  estate  did  not  descend  and  pass  like  oth- 
er pnvierty  owned  by  him.  It  therefore  fol- 
lows that  It  was  and  is  subject  to  tbe  lien 
of  the  Indgmoat  <m  irtkiclk  the  executions 
were  issued. 

[II  It  was  alleged  that  the  administration 
of  the  estate  of  the  testator  had  not  reatdied 
final  settlconait  But  It  was  also  alleged  that 
the  executrix  was  appointed  Hay  16,  1911, 
whidi  woald  W  five  years  and  six  days  be- 
fore the  petlti<ni  was  filed,  and  there  was 
no  allegation  ot  any  unpaid  daims,  and  It 
cannot  be  presumed  that  the  estate  which 
had  been  In  probate  court  more  than  five 
years  was  In  a  condition  requiring  the  sale 
of  land  to  pay  any  debts  not  mentioned  by 
the  pleadtogs. 

The  Interest  vOA  should  be  described  as 
the  interest  of  H.  0.  Strom  under  the  will 
of  Oscar  BtrCHu.  Assuming  that  this  vriU  be 
corrected,  the  Judgment  sustaining  the  de- 
murrer to  the  amended  petition  Is  sustained. 
All  the  Justices  concurrtng. 


PINSON  et  al.  v.  YOUNG  et  aL   (No.  20516.) 
(Supreme  Court  of  Eanaas.   May  12,  1917.) 

(Sytlabut  h»  the  Court.) 

1.  Explosives  ^=»8— Negugent  Stokaob  ov 
Dynamite— LiABiLFTT— Evidence. 

Evidence  examined,  and  held  sofficieat  to  fix 
responsibility  fbr  the  negligent  storage  of  dyaa- 
mite. 

[Ed.  Note,— For  other  cases,  see  Explosives, 
Cent.  Dig.  H  4,  6.] 

2.  Explosives  «s>S— Storaok  of  Dtnamitk— 
Death  of  Fibeican — Pboxihate  Cause.  « 

Whm  dynamite  la  stored  in  a  building  In 
violation  ot  a  city  ordinance  and  the  dynamite  is 
exploded  by  a  fire  in  the  building,  and  a  firanan 
on  duty  at  tbe  building  is  killed  thereby,  such 
nejrligent  storage  of  the  dynamite  is  a  proziniate 
cause  of  the  death  of  tbe  firMuan. 

[Ed.  Note.— For  other  esses,  see  Sh^onves, 
Cent  Dig.  U  4,  6.] 

3.  Explosives  ^s>8— Action  fob  Death— Im- 
btructioss. 

Requested  instructions  examined,  and  ktUd 
properly  refused,  and  appellant's  ri^ts  duly  rec- 
ognized in  tbose  given. 

[Ed.  Note.— For  other  cases,  see  Bzplosives, 
Cent  Dig.  K  4,  S.] 

Appeal  from  Dtstriet  Court,  CSierokee 
Oounty. 

Action  by  William  PiiuKm  and  Emma  Flu- 
son  against  William  Tonng  and  John  Toung, 
partners,  etc.,  and  Independent  Powder  G«n- 
pany  and  others.  Judgment  for  plaintiffs, 
and  tbe  named  defmdants  appeal.  Aflarmed. 

Wm.  F.  Sapp  and  A.  S.  Wilson,  both  of 
Galena,  and  J.  W.  McAntlre,  of  Joplln,  Mo., 
for  appellants.  ,  Charles  Stephens,  of  Colum- 
bus, and  A.  D.  Schreioer,  of  Galena,  for  ap- 
pellees. 
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I>AWSON.  J.  The  plaintiffs  are  the  fa- 
ther and  mother  of  John  Pinson,  a  Galena 
fireman,  who  waa  killed  by  an  explosion 
while  be  was  eztlngulshins:  a  fire  in  a  bnlld- 
1ns  containing  dynamite.  The  deceased  waa 
a  single  man  and  his  parents  were  partly 
dependent  lipon  him  for  support,  and  they 
brougbt  this  action  against  the  defoidants 
for  damages  tar  the  wrongful  death  of  their 
son. 

The  defendants,  Tonng  Bros.,  were  engag- 
ed to  mining  <weratlons  in  and  about  the 
city  of  Galena  and  were  tenants  of  the  build- 
ing.   In  one  corner  of  it  they  had  construct- 
ed a  small  room  for  the  stM>age  of  exploslres- 
There  is  a  dty  ordinance  in  Galena  regulat- 
ing the  keeping  of  explosives,  making  it  un- 
lawful to  store  orer  200  ponnds  of  powder 
in  any  building  within  the  dty  except  "in 
a  perfectly  constructed  powder  house,  sub- 
ject to  the  approval  of  the  mayor  and  coun- 
cil.**   The  Independent  Powder  Company, 
another  defendant,  Is  a  corporation  engaged 
in  the  manufacture,  sale  and  distribution  of 
explosives  in  and  about  the  Galena  mining 
district    StiU  another  defendant  was  the 
owner  of  the  building,  but  Its  relattotf  to  this 
lawsuit  needs  no  attention.    The  plaintiffs 
charged  that  Young  Bros,  and  the  Independ- 
eot   Powder  Company  brought  abont  the 
deaflk  of  their  son  by  n^ligentty  storing 
large  quantities  of  dynamite  and  other  ex- 
ploslTea  In  the  building  in  violation  of  the 
<dty  ordinances,  and  that  the  explosives  thus 
stmed  were  a  dangerous  nnlsanoe— 

"that  said  deceased,  acting  in  the  line  of  his 
duty  and  in  the  exercise  of  ordinary  care,  net 
knowing  ot  the  exist«ice  in  said  bailaing  of  any 
of  said  ezploflives  herein  described,  waa  standing 
on  the  regularly  traveled  sidewalk  just  north  of 
said  building,  where  be  and  all  others  had,  at  all 
times,  a  right  to  be,  near  the  north  end  of 
said  brick  buildiiu;,  holding  in  his  hands  a  large 
rubber  6re  hose,  tfarongh  whidi  be  was  directing 
water  on  to  said  flames,  when,  because  of  the 
reckleasnesa,  gross  and  wanton  carelessness  and 
negligence  of  said  defendants,  their  agents  and 
employ^  and  each  of  them,  as  herein  alleged, 
the  said  dynamite  and  detcmating  caps,  stored  in 
said  building  as  aforesaid,  exploded  with  ter- 
riflc  force  and  violence,  completely  demolishing 
said  brick  building,  throwing;  the  north  wall  up- 
on the  said  John  Elmer  Pinson  and  then  and 
there  killing  him  instantly;  that  the  proximate 
canse  of  Us  death  was  the  gross  and  wanton 
carelessness  and  negligence  of  said  defendants, 
their  agents  and  employes,  and  each  of  them  in 
there  maintaining  an  inherently  and  extremely 
dangerons  nuisance  by  storing  and  keeping  of 
said  explosives  In  said  bri<A  building  as  herein 
aDeged.^*  . 

Issues  were  Joined,  and  the  cause  was 
tried  to  a  Jury,  which  made  special  findings 
and  rendered  a  general  verdict  for  the  plain- 
tiffs and  against  Xoung  Bros,  and  the  In- 
dependent Powder  Company. 

[1]  The  powder  company  Is  the  principal 
appellant,  and  it  assigns  certain  errors  which 
will  be  noted  in  order.  It  contends  first 
tJiat  there  was  no  evidence  to  prove  that  the 
powder  company  was  connected  in  any  way 
with  Young  Broa  in  the  ownership  or  control 


of  powder  in  their  magaslne.  But  there 
was  substantial  evidence  to  show  that  the 
explosion  which  caused  the  greatest  dam- 
age was  not  occasioned,  or  not  occasioned 
alone,  iff  the  relatively  small  amount  of 
powder  in  the  magazine  or  room  constructed 
in  the  corner  of  the  building  for  powder 
storage,  but  by  the  explodtm  of  a  much  lar- 
ger Quantity  of  dynamite  deposited  in  the 
building  outside  this  storage  room.  Some  of 
the  evidence  tended  to  show  that  while  it 
was  the  custom  to  supply  the  mining  opera- 
ton  in  and  about  Galena,  Including  Young 
Bros.,  with  powder  In  the  early  hours  of  the 
day,  the  powder  company  was  frequently 
seen  to  unload  powder  at  this  building  In  the 
evening,  and  that  it  usually  commenced  Its 
daib'  business  each  morning  at  Yoong  Bros.' 
building,  from  which  it  might  prc^erly  be 
inferred  that  it  used  this  building  as  a  pow- 
der storehouse  at  night  and  as  a  place  of 
supply  or  partial  supply  for  Its  morning 
trade.  Certain  other  incidents  tended  to 
show  that  the  powder  company  kept  a  sap* 
ply  of  powder  in  this  building  from  which  It 
made  deliveries  at  later  hours  of  the  day. 
A  day  or  two  before  the  exploslim  a  large 
number  of  boxes  of  dynamite  was  aeen  In 
the  building  outside  the  powder  atorace  room. 
The  day  bef6re  the  acddsnt,  a  nombeF  of 
such  boxes  was  observed  bearing  the  words 
"Indepoident  Powder  Oompany."  At  least 
five  such  boxes  (260  pounds)  were  placed 
in  the  bDlldlng  the  ermlng  hetxm  the  vx.- 
pl(nlon  by  the  defoidant  canpaoy's  deliver- 
ing agent.  After  the  fire^  it  was  seen  that 
the  depresdon  or  cavity  In  the  groond  when 
the  dynamite  bad  ex^oded  was  not  in  the 
comer  of  the  building  where  the  powder 
storage  rocm  bad  beoi,  but  further  from  that 
comer  and  near  where  the  dynamite  boxes 
had  been  seen  before  ttie  fire.  We  not^  of 
course*  that  the  evidence  on  this,  point  Is 
confilcting— a  controverted  Qnestifm  of  Act 
for  the  Jury's  consideration.  Other  drcnm- 
stauces  tended  to  show  that  the  powdear  com- 
pany kept  temporary  supplies  of  powder  In 
the  building,  and,  while  it  may  be  true  tbat 
the  powder  company  was  not  interested  with 
Young  Bros,  as  owner  or  in  control  ct  the 
dynamite  kept  in  the  storage  room,  that  fiict 
would  not  relieve  the  company  from  the  con- 
sequences of  its  negligent  acts  In  relation 
to  the  explosives  In  the  building  which  It  did 
own,  and  which  was  sufficiently  Identified 
and  proved  as  its  pn^wrty  to  require  the 
question  of  Its  ownership  and  control  to  be 
submitted  to  the  Jury.  Moreover,  if  It  were 
established  that  the  powder  company  know- 
ingly aided  or  abetted  Tonng  Bros,  in  the 
maintaining  of  this  dangerous  nuisance,  the 
company  would  not  be  relieved  of  liability, 
even  if  it  did  not  own  the  powder  wrohgfully 
or  negligently  stored  in  disregard  of  the  pub- 
lic safety  or  in  disregard  of  the  city  ordi- 
nance. The  mere  question  of  ownership  of 
the  powder  was  not  primarily  important. 
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So. 


Wlio  were  req>oiislbIe  for  the  negllgeti(»? 
By  whose  neg^goit  acts  and  omlsslooe  was 
ttalfl  lEEige  amount  of  dynamite  placed  where 
It  had  DO  right  to  be?  Who  aided  and  abet- 
ted In  this  wrongdoing?  These  were  the 
primary  consideratlona  in  fixing  the  responsi- 
bility for  the  death  of  John  Pinaon.  The  re- 
lation of  the  powder  company  to  these  dei:*- 
lictlons  was  snffldentty  established  to  make 
its  responsibility  a  Qn^atloa  tar  the  jury's 
determination. 

[2]  It  is  next  contended  that  the  Are,  and 
not  negligent  storage  of  the  dynamite,  was 
the  proximate  canse  of  PIdsou's  wrongful 
death.  Both  were  proximate  causes.  The 
fire  alone  woald  not  have  caused  his  death. 
The  dynamite  alone  might  not  have  caused 
it  Pertiaps  the  fire  was  the  result  of  negli' 
gence.  The  storage  of  the  dynamite  was  un- 
doubtedly so.  These  two  contributing  de* 
llngnracles,  the  fire  and  the  negligent  stor- 
age of  the  dynamite,  both  proximate,  wrought 
this  result  Kansas  CHty  t.  Slangstrom,  53 
Kan.  431,  SyL  par.  2,  36  Pac.  706;  Street  Ry. 
Co.  T.  ^ne,  64  Ean.  88,  Syl.  par.  7,  87  Pac. 
1012 ;  Luengene  t.  Power  Co.,  86  Kan.  866, 
SyL  par.  0,  122  Pac.  10^;  Johnson  r.  North- 
western Tel,  Exch.  Co.,  48  Minn.  438.  486, 
rsi  N.  W.  226;  Young  v.  Syracuse,  B.  &  N. 
T.  R.  Co.,  45  App.  Dlv.  296,  61  N.  Y.  Suppi 
202,  204;  Ring  t.  City  of  Cohoes,  77  N.  Y. 
88,  83  Am.  Bep.  S74;  Phillips  t.  Railroad 
Co.,  127  N.  Y.  657,  27  N.  B.  978;  Mexican 
National  Ry.  Co.  t.  Mnssette,  86  Tex.  706, 
710,  26  S.  W.  1076,  24  L.  R.  A.  642. 

[S]  The  appellant  complains  of  the  trial 
courts  refusal  to  give  certain  Instmctlxms. 


These  have  been  carefully  examtowL  T: 

requested  were  constructed  <n  Uw  t.  - 
Uiat  the  appellant  was  not  TC^pOD&t^  '  * 
the  dynamite  which  it  bad  aoM  aad  d'l:7--w 
to  Young  Bros,  and  whltdi  was  stix«d  b  :■ 
magazine,  but  they  persistently  ignonti 
responsibility  attaching  to  appeUaat  i'jr  ;> 
mu<^  larger  amount  of  dynamite  stocK 
the  building,  and  which  was  no  pan  . 
amount  supplied  to  Young  Bros,  for  tl^  > 
of  the  latter.   The  appellant's  rl^  i--. 
d\ily  recognized  in  the  InatrDCtJoot  gim 
the  court,  particularly    in  Inatmction  n 
which  reads: 

"14.  Hie  court  instructs  the  jury  tkat 
mere  fact  that  tlie  lodependcnt  Powder  v'-^ 
pany  from  day  to  day,  upon  the  nq^r-r 
XouDg  Bros.,  or  their  engineer,  sold  iivl  > 
er«d  to  YoDng  Bros,  such  qnantftica  nt  ijti-  - 
and  detonating  caps  as  were  oidercd  wo«id : 
be  suf&cient  to  make  the  defendaDt  Jadeptc/y:; 
Powder  Company  liable  in  this  actioa;  . 
find  and  belieTe  from  the  eridence  that 
was  being  used  in  the  mine  ToanrB-- 
while  working  therrin,  and  that  the  lad^  ■.; 
Powder  Company  did  not,  at  any  one  doc  ■ 
September,  1912,  sell  and  deliTer  to  tlsm  -  ■• 
than  200  ponnds  or  four  hoses  of  powder,  ii. 
did  not  store  or  keep  in  the  buOdi^  df»*r>i-: 
by  fire  on  September  25,  1912,  any  powder  v 
Itmgins  to  the  Independent  Powmt  Cooipii: 
even  tboogh  you  may  believe  from  the  tni-:  • 
that  Young  Bros,  bad  more  than  200  vmit  f 
dynamite  in  'tiielr  jrasseasiaai  which  waf  oni 
by  them  on  the  2Sth  day  of  Septembtr. 
or  prior  thereto,  you  should  find  the  man  is 
the  defendant  the  Independent  Powder  0:- 
pany  on  both  counts  of  the  plaintilTi  petiticc' 

Nothing  approaching  the  gravity  of  T^ 
Terslble  error  appears  anywhOTe  hi  tbe 
ord,  and  the  Judgment  la  afilnned.  ill  tie 
Justices  concorrtng. 
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ama,    martin  et  dL  (N&  issss.) 

me  Court  ot  W&sUngton.  May  10, 1917.) 
A.C.  ^^143  —  QiixariDHB  TOR  Jubt  — 

ri.ICTINQ  £VIDENCE. 

estions  on  which  the  evid«Dce  wu  con- 
;  wer«  for  the  jury  nndw  proper  instrnc- 

Note. — For  (rther  caws,  aeo  Trial,  Cent 
B  342,  84S.] 

IRTEBS  «»80e(4)~CABBIAOE  OF  PaSSKK- 

9 — iL-UiaAL  Spked. 
order  that  an  iUesal  rate  of  speed  by  the 
of  a  jituey  bus  shall  be  actionable  by  a 

igftr  injured,  it  most  be  the  proximate 
of  the  injury. 

.  Note. — For  other  cases,  see-  Gairiers, 
I>ig.  SS  1136-113&.  124&} 

lAL  <8=»2S1  —  InSIBUCmON  —  EtRBONKOnS 

QUESTS. 

>'hen  an  instmetioii,  paitly  good  and  part- 
d,  is  offered,  the  court  is  not  required  to 
out  and  reject  the  bad  and  give  the  good 
lin  of  reversaL 

1.  Note.— For  other  cases,  see  Trial,  Cent 
H  4»4,  060,  «71,  673,  675.] 

LBRISBS  ^»S05f4)-'OABBIAOB  OV  PaSSBN- 
B — JlXNBY — KxOBeSIVB  SfBED. 

nie  proprietor  of  a  jitney  bus,  a  paasencer 
tiich  was  injured  in  a  coIHaion,  waa  liable 

Ue  passenger  if  the  excessive  speed  of  tho 
would,  without  more,  have  brought  it  to 
place  of  the  coUision  at  the  moment  of 

I  when  it  tO(A  place. 

id.  Note.— For  other  cases,  «ee  Oaniers, 
t  Dig.  H  1136~113»,  1246.] 

?BIAL  «=>252(l<^InnKO0nDir— ASFLICA. 
[LITT  TO  EVIOBNCK. 

In  an  action  against  the  proprietor  of  a 
ey  bus  by  a  passenger  Injured  when  the  bus 
ided  with  another  car,  the  instruction  that, 
Ke  the  jury  could  find  rerdict  against  de- 
dants,  the  proprietor  and  his  insurer,  they 
Bt  further  find  that  the  driver  of  the  jitney 
.ed  to  take  the  care  of  a  reaspnaUy  prudent 
n  to  arad  the  other  ear  after  he  saw  the 
iger  of  ouUsioii,  waa  Improper  as  invoking 
jbaso  of  the  rale  of  last  dear  diance,  a  doc- 
ae  whidi  was  Inaivlicable. 
Ed.  Note.— Fi«  other  casei,  aee  Trial,  Cent. 
«.  S  608.1 

TKIAL  «=>299(^— iRflTBUOnOKS—ODBB  BT 

InSTKUCTJONS. 

The  court's  first  instructicn  stated  the  na- 
re  of  the  action.  The  second  enumerated  the 
arges  of  negligence,  in  operating  the  jitney 
itbout  having  it  under  ccmtrcd,  unlawful  and 
ceBsive  speed,  and  negligent  driving  against 
«  other  car.  The  third  correctly  defined  the 
tgree  care  required  of  a  common  carrier, 
be  fourth  defined  unlawful  speed.  The  fifth 
urged  that,  if  the  driver  of  the  jitney  failed 
1  any  oS  the  particulars  charged  to  observe  the 
■quired  degree  of  care,  defeadsnt  would  be 
able,  regardless  of  any  negligence  on  the  part 
I  the  driver  of  the  other  car,  if  the  accident 
'Ould  Dot  have  happened  except  for  defendant's 
arclessnees.  The  sixth  instruction  was  that 
be  burden  waa  on  plaintiff  to  show  that  do- 
endanf  B  driver  waa  guilty  of  negligence  in  the 
nanner  diarged,  and  that  such  negligence  ccm- 
ributed  to  and  was  the  proximate  cause  oC  the 
»llinon.  BeU  that,  taken  as  a  whole^  such  in- 
)tructi(HiB  gave  the  jury  the  law  of  proximate 
»uBe  u  api^ed  to  excessive  speed  as  well  as 
a  every  charge  of  negligence. 

[£M.  Note.— For  oUicr  cases,  see  Ttiai,  Cent. 

niB.  i  700.] 


7.  TbIAI.  «S»2S5(18)— iHBTBVOnOH— FAILmB 
TO  Bbqubst. 

Failure  to  give  a  definition  o£  proximate 
causa  in  the  instruction  was  apt  erroneous  where 
no  such  instmctiwi  was  requested. 

^te^I\>r  other  caaea,  see  Trial,  Cmt 

8.  Carrie  as  <5=>280(1)— Pasmrgkbs— Dutt  of 
Cabbxbb. 

Tho  operator  of  a  jitney  Ihis,  as  a  common 
carrier,  owed  a  passenger  the  duty  to  exercise 
the  highest  degree  of  care  cmapatule  with  the 
practical  tveration  of  the  car,  a  duty  not  met 
as  a  matter  of  law  by  a  mere  observance  of  the 
law  of  the  road;  his  negligence,  if  any,  as  be- 
tween him  and  bis  passenger,  being  measnrat^ 
only  by  his  duty  as  a  common  carrier,  not  by 
his  duty  to  other  users  of  the  highway. 

[E)d.  Note.~For  other  cases,  soe  Oarrlera, 
Cent  Dig.  {|  1085-1088.  1102,  1106,  110».l 

9.  Carriers  «c=s>2S0(2)— Cabbiagb  or  Pabbbh* 
GEBs— Speed— ItEPKALED  Statute. 

Rem.  it  BaL  Code,  S  6671,  limiting  die  speed 
ot  autwnoUlss  to  four  miles  an  hour  over  cross- 
ings or  crosswalks  within  the  limits  ot  any 
city  or  village,  etc.,  in  force  at  the  time  of  a 
collision  between  a  jitney  bus  and  another  car, 
wherein  a  passenger  of  the  bos  was  injored, 
created  a  dut^  on  the  part  oi  the  operator  ot 
the  bus  entenng  into  the  passenger's  contract 
of  carriage,  bo  that  its  repeal  by  Rem.  Code 
1916,  I  56^2—85,  couW  not  operate  retrospec- 
tively to  relieve  the  carrier. 

10.  Carbiebb  ^=>a05(7)— Carbiase  or  Pas- 
se wqees— Speed— Statute  . 

Such  statute  could  be  invoked  in  favor  of 
the  passenger  as  Well  as  in  favw  o£  pedestrians. 

[Bid.  Note.— For  otiw  case*,  see  Carriers, 
Cent  Dig.  i  1197.} 

11.  Municipal  Corporatiohb  •»6ei(l)-nJn- 
HE  Y—BoK  D— Liability. 

Under  Rem.  Code  1915,  |  6662-37  et  Kq.. 
requiring  a  jitney  operator  to  give  bond  for  the 
faithful  performance  of  the  provisions  ot  the 
act,  and  to  pay  all  damages  sustained  by  any 
person  from  any  negligent  or  unlawful  act,  and 
giving  a  cause  of  action  against  the  principal 
and  the  surety  on  the  bond  to  every  person  in- 
jured for  all  damages  sastained,  the  aam*  de- 
ments of  damage  toe  wUdi  recovery  may  be 
had  against  the  principal  enter  into  and  form 
a  part  of  the  liability  against  the  surety  to  the 
limit  of  the  amount  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fl  1432,  1434.] 

12.  Damaoeb  «=s»2a6(^  —  InSTRCcnoHS  — 

PLBADIHO— DaUAOB  1-0  BUBINRBS. 

After  setting  forth  the  character  and  eztait 
of  the  injuries  to  his  person,  plalntUTs  com- 
plaint stated  he  had  incurred  an  indebtedness 
of  ¥76  for  nursing  and  medical  attendance,  al- 
leged total  damage  to  a  suit  of  dotbes,  hat,  and 
a  pair  of  eyeglasses,  averred  that  -he  had  been 
compelled  to  n^lect  his  business  for  over  a 
month,  and  fixed  his  total  damages  at  92,200. 
MM,  that  the  complaint  was  not  intended  to 
allege  injury  to  business  as  such,  so  as  to  war- 
rant an  instruction  thereon,  the  reference  to 
neglect  of  business  beinc  only  a  claim  of  dam- 
ages for  loss  of  persoDal  earnings. 

[Ed.  Note.— Fm:  other  cases,  see  Damagoa, 
Cent  Dig.  {  663.] 

18.  Damages  4s>37— Dahaob  to  Busiiibi8»— 
Pebsonal  Injubibs. 
Damages  to  business  as  such,  particularly 
when  measured  in  terms  of  profits,  are  not  re- 
coverable in  an  action  for  personal  injnries, 
where  tho  business  involves  an  investment  of 
capital  and  the  time  and  services  of  plaintiff's 
wife;  and  it  is  only  when  the  investment  is  In- 
■ignificant,  and  merely  incidental  to  the  perform- 
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«nco  of  plaintilFs  personal  serrice,  that  profits 
ma;  be  taken  as  a  measure  of  lOM  or  consid- 
-ered  as  an  element  of  damagee. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  SS  237-241.1 

14.  DAlUOn  «S9l72(l)— PlBSONAI.  IHJUBIES 

— IjOSb  of  Puintht'b  Sbiticbs  to  Busi- 
ness—Evidence. 
In  an  action  for  injuries  in  coltisioii  to  a 
passenger  in  a  jitney  bus,  where  plaintiff's  whole 
budncse  as  a  w^maker,  as  shown  by  the  evi- 
dence, was  large^  dependent  on  his  own  exer- 
tions, it  was  competent  to  show  the  character 
and  magnitude  of  the  business,  the  capital  and 
aasistancQ  employed,  and  even  the  profits,  not 
'as  elements  of  damage,  but  as  circumstances 
to  be  ccmsidered  by  the  jury  in  determining 
the  value  of  plaintiETs  loss  of  his  own  services 
in  the  business  becaoee  of  the  injury. 

[Bd.  Note.— For  other  cases,  see  I>amagea, 
Cent.  Dig.  U  490-492.] 

D^wrtmoit  1.  Appeal  from  Superior 
Court,  King  Coonty;  J.  T.  Rcmald,  Judge. 

Actlim  by  Tmh  Singer  against  I.  Martin 
and  the  Padfld  Casualty  Company.  From  a 
Judgment  for  plaintiff,  defendants  tLppeal. 
Berersed,  and  cause  remanded  tor  new  trial. 

Geo.  McKay  and  H.  S.  Noon,  both  of  Seat- 
tle, for  apptilants.  Benjamin  M.  Levlne,  Wll- 
lett  &  Oleson,  and  John  A.  Sonle,  all  of  Seat- 
tle, for  reeqpondent. 

BLt/IS,  C.  J.  Action  to  recover  damages  for 
personal  Injuries.  Defendant  Martin  owned 
an  automobile  which  he  operated  as  a  Jitney 
in  the  city  of  Seattle,  the  car  being  driven  by 
4  an  anployd.  On  June  6,  1916,  while  plaintiff 
was  a  passenger  on  the  car,  it  was  proceeding 
east  on  the  south  side  of  Pike  street,'  when, 
at  or  near  the  Intersection  of  that  street  and 
Ninth  avenue.  It  collided  with  another  car 
driven  by  one  Herald.  As  a  result  of  the  col- 
lision plalntilf  received  the  Injuries  of  wblch 
he  complains.  The  Pacific  Coast  OasujUty 
Company,  being  surety  on  Martin's  bond  giv- 
en pursuant  to  Laws  1915,  C.  57,  p.  227  (Rem. 
Code,  S  5562 — 37  et  seq.).  was  made  a  party 
defendant  From  a  verdict  and  Judgment  in 
favor  of  the  plalntlflF,  both  defendants  appeal. 

[1]  The  evidence  was  sharply  conflicting 
AS  to  the  ^>eed  of  both  cars,  as  to  whether 
the  collision  occurred  Immediately  at  or  a 
short  distance  to  the  east  of  tiie  intersection, 
and  as  to  which  of  the  two  cars  was  actually 
driven  against  the  other.  A  review  of  the 
evidence  on  these  questions  would  serve  no 
purpose.  The  ocmfllct  presented  made  them 
qnesti«is  for  the  Jury  under  proper  instruc- 
tions. 

Appellants  urge  that  the  court  erred  In  re- 
fusing to  give  certain  requested  InstnictlMis. 
Several  of  these  were,  In  substance,  covered 
by  the  Instructions  given.  In  others  were 
so  combined  the  sound  and  the  unsound  that 
they  could  not  be  properly  given.  One  of 
these  was  as  follows: 

"In  order  that  an  illegal  rate  of  speed  shall 
he  actionable  it  must  be  the  proximate  cause  of 
the  injury;  in  this  case  I  cha:^  you  that  it 
was  not  an  actionable  wrong  for  the  defendant 


to  drive  at  a  speed  exceeding  the  legal  speed, 
unless  saA  excessive  speed,  if  there  was  any, 
was  the  proximate  cause  of  the  injury;  it  ia 
not  enough,  toithout  more,  that  the  exoetnve 
tpeed,  if  nns,  brought  the  jitney  to  the  plaoo 
of  fhe  oolliaion  at  the  moment  of  time  lohen  it 
took  placet.  Before  pou  can  find  a  verdict 
againet  the  Mendanta  or  either  of  themj  you 
must  further  find  that  the  driver  of  the  jitney 
failed  to  take  the  care  of  a  reasonable,  prudent 
man  to  avoid  the  Herald  oar  after  he  sa«>  the 
danger  of  ooUiaion." 

[2,  S]  The  first  part  of  this  request  is  un- 
objectionable, and  doubtless  would  have  been 
given  had  It  been  proffered  as  a  separate 
InstructltHL  But  when  an  Instruction  partly 
good  and  partly  bad  is  offered,  the  court  la 
not  required  to  weed  out  and  reject  the  bad 
and  give  the  good  on  pain  of  a.  reversal. 
Ramm  v.  HewlttrLea  liomber  Oik,  48  WadL 
263,  267,  94  Pac  1081. 

[4]  The  part  which  we  have  Italldied  la 
palpably  bad.  The  excessive  speed  would  be 
enough,  without  more,  if  It  alooe  brou^  the 
car  to  the  place  of  coUisIoa  when  that  place 
was  occupied  by  another  car.  The  argnment 
that,  without  the  qualification  requested,  the 
juiy  ml^t  have  found  ezcesslve  speed,  at  an 
antecedent  time  and  In  another  place,  the 
proximate  cause,  la  entirely  too  refined.  Nri- 
ther  the  first  part  of  this  requested  Instroo- 
tlon  nor  any  instruction  glvMi  was  reaatm- 
ably  capable  of  such  a  construction. 

[B;1  The  last  sentence  requested  Is  even 
more  objectionable.  It  Invokes  one  phase  of 
the  rule  of  last  clear  chance,  a  doctrine  whol- 
ly Inapplicable  on  the  facts  here  as  between 
the  oarrifflT  and  his  passenger.  This  last 
defect  aM>eared  in  several  other  requested  In- 
structions. So  far  as  this  Instruction  cor- 
rectly stated  the  law  it  was  covered  in  gen- 
eral terms  by  the  instructions  given.  The 
court's  first  Instmctiwi  stated  the  nature  of 
the  action.  The  second  enumerated  the 
charges  of  negllg^ce,  namely,  carelesmess  in 
operating  the  Jitney  without  having  It  under 
control,  unlawful  and  exces^ve  speed,  negli- 
gent driving  against  the  Hrarald  car.  The 
third  correctly,  defined  the  degree  of  care  re- 
quired of  a  common  carrier.  The  fourth  de- 
fined unlawful  q>eed.  The  fifth  <diarged  that, 
if  the  driver  of  the  Jitney  failed  "in  any  of 
the  particulars  charged"  to  observe  the  re- 
quired d^ree  of  cere,  def«idant  would  be  lia- 
ble regardless  of  any  negligence  on  Herald's 
part,  "if  the  accident  would  not  have  hap- 
pened exc^  for  defendant's  driver's  care- 
lessness."  The  Edxth  was  as  follows: 

"The  burden  of  proof  is  upon  the  plaintiff  In 
this  case  to  show  by  the  greater  weight  of  the 
evidence  that  the  defendant's  driver  was  guilty 
of  negligence  in  the  masDer  charged  and  that 
such  negligence  contributed  to  and  was  the 
proximiKe  cause  of  the  collision." 

[6]  Taken  as  a  whole,  these  InstructioDS 
gave  to  the  jury  the  law  of  proximate  cause  as 
applied  to  excessive  speed  as  well  as  to  every 
charge  of  ne01genc&  But  appellants  oon- 
plaln  because  a  definition  of  proximate  canse 
was  not  given. 
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[7]  The  asBwer  1*  that  no  ndi  tnstnictloa 
waar  mpimbeA. 

Another  limtraetioa  offered  and  refused 
was  as  ft^Iows: 

"If  you  find  from  a  fair  ppepmiderance  of  the 
testimony  that  the  jitney  was  prooeedins  east 
alone  the  south  wde  of  Pike  street,  and  that 
tho  Herald  car  was  approaching  from  the  north 
along  Ninth  avenue,  the  driver  of  the  jitney 
had  the  right  <»f  way,  and  it  was  the  duty  of 
the  driver  oi  the  Herald  car  to  keep  clear  ol 
the  Jitney's  conrae,  and  the  driver  of  the  jitney 
had  the  right  to  assume  that  the  driver  of  the 
Herald  car  would  keM>  out  of  his  way  till  ho 
had  notice  that  the  driver  of  the  Herald  car 
would  not  or  could  not  keep  out  of  his  way; 
til}  he  had  such  notice  It  was  not  negligent  for 
the  driver  of  the  jitney  to  go  ahead." 

No  statute  Is  dted  nor  was  any  dty  ordl- 
nance  pleaded  or  proved  declaring  this  rule 
as  to  right  of  way.  But  assomlDg  this  a 
proper  statement  of  the  law  of  the  road,  and 
that  the  refusal  cf  the  court  to  so  Instruct 
nri^t  be  soundly  unjed  as  error  If  this  were 
an  action  between  the  owners  of  the  respect- 
ive cars,  It  was  not  error  to  this  case, 

[I]  Appellant  Martin  as  a  common  carrier 
owed  to  respondent  as  his  passenger  the  duty 
of  exercising  the  highest  degree  ol  care  com- 
patible with  the  practical  operation  of  the  car. 
That  duty  wonid  not  be  met  as  a  matter  of 
law  by  a  mere  observance  of  the  law  of  the 
road.  His  negligence,  if  any,  as  between 
him  and  his  passenger,  is  to  be  measured  by 
his  duty  as  a  common  carrier,  not  by  liis 
duty  to  other  users  of  the  lilghway. 

The  law  in  force  at  the  time  of  the  accident 
(Laws  190S,  p.  295,  |  10;  Rem.  &  Bal.  Code, 
f  6671)  limited  the  speed  of  automobiles  to 
4  miles  an  hour  over  crossings  or  crosswalks 
within  the  limits  of  any  city  or  village  when 
any  person  Is  upoa  the  same,  and  between  in- 
tersections to  12  miles  per  hour  in  thickly 
settled  districts,  and  to  24  miles  an  hour 
outside  of  such  districts.  By  an  act  taking 
effect  after  the  accident,  but  before  trial,  that 
law  was  repealed.  Laws  1915,  a  142,  p. 
397  (Rem.  Code,  {  6662—35).  In  his  diarge 
the  trial  court  stated  the  permitted  speed 
over  crossings  and  intersections  correctly  as 
4  miles  an  hour,  and  between  Intersections  as 
20  miles  an  hour.  No  complaint,  however,  Is 
made  of  this  discrepancy.  The  court  then 
instructed  the  jury  to  the  effect  that  any 
person  driving  an  automobile  over  an  toter- 
section  faster  than  4  miles  an  hour,  or  be- 
tween lutersectltHis  faster  than  20  miles  an 
hour,  would  be  guilty  of  n^ligence  as  a  mat- 
ter of  law.  This  Is  assigned  as  error.  Ap- 
pellants contend  that  the  ^eed  regulation 
of  the  repealed  statute  furnished  a  rule  of 
evidence  merely,  which  could  not  snrvlve,  for 
any  purpose.  Its  repeal. 

[1]  Both  reason  and  authority,  however, 
sustain  the  view  that  the  statute  in  force  at 
the  time  created  a  duty  entering  into  the 
contract  of  carriage,  so  that  the  repeal  could 
not  operate  retrospectively.  This  exact  ques- 
tion was  decided  contrary  to  appellants'  con- 
tention in  James  v.  Oakland  Tracti<»i  Co.,  10 
OaL  App.  785,  106  Paa  1062.  In  that  case 


the  Injur  tmbi  for  ma  to  a  pasaoiger  <hi  one 
<tf  defeaidants  Mroet  cars.  At  the  time  (Ht 
the  accident  a  statute  applicable  to  the  place 
of  the  accident  limited  the  EpeeA  at  street 
cars  to  tigbt  miles  an  hoar.  After  tbe  acci- 
dent, bnt  betbve  the  trial,  the  statute  was 
amended  so  as  to  eliminate  the  provision  as 
to  the  speed  of  cars.  The  court  Instructed 
the  Jury,  in  snhstanoe,  that  a  speed  In  excess 
of  eight  miles  an  hour  was  negligence  as  a 
matter  of  law.  Upon  an  wpeal  the  defend- 
ant omtended,  as  contend  appellants  here, 
that  the  repealed  {Hrorl^oa  was  merely  a  role 
of  erldence  which  could  be  changed,  and 
when  chansed  It  ceased  to  apply  even  to  ex- 
isting causes  of  action.  The  appelate  cotirt 
refuted  that  Tlew  by  an  argument  so  ooeant 
that  we  Quote  fmu  It  at  s«ne  length: 

"We  think  tho  criticised  instruction  states 
the  law  upmi  the  subject  to  which  It  relates, 
as  it  existed  at  the  time  the  accident  happened, 
clearly  and  with  accuracy,  and  we  do  not  as- 
sent to  the  proposition  that  the  repeal  by  the 
Legislatnre,  anbaeguently  to  the  happening  of 
the  accident,  of  tliat  portion  of  the  section  r^pi- 
lating  tlie  rate  of  speed  of  cars  within  cities, 
had  tho  effect  of  depriving  the  plaintiff  of  any 
rights  vouchsafed  to  her  by  the  statute  at  the 
time  her  injnriea  were  stistained.  The  action 
here  Is  not  founded  upon  the  statute.  la  other 
words,  there  was  Immodiately  vested  in  plaintiff, 
upon  receiving  the  injuries  of  which  she  onn- 
piaiDs,  the  right  to  institute  an  action,  independ- 
ently of  the  statute,  to  recover  damages  for 
such  personal  injunes  as  she  might  have  sus- 
tained through  the  negligence  of  the  defendant. 
The  statute  prescribed  the  measure  of  care,  in 
the  matter  of  speed,  which  the  defendant  was 
required  to  exercise  in  the  execution  of  its  con- 
tract with  her  to  transport  her  with  eafetv  from 
one  point  to  another  over  its  lines.  Wnile  it 
may  be  correct  to  say  that  the  tM-each  of  the 
condition  thus  imposed  upon  the  defendant  by 
the  Legislature  in  the  operation  of  its  business 
as  a  common  carrier  would  operate  as  a  rule 
of  evidence,  since  the  violation  of  the  condition 
would  raise  the  presumption  of  negligence,  tho 
condition  was  nevertheless  an  element  entering 
into  the  contract  with  plaintiff  as  impOTtant 
and  substantial  as  any  other  eesentifd  element 
involved  in  the  care  with  which  common  car- 
riers are  charged  by  the  law  in  the  transporta- 
tion of  paasengera  Tida  condition  is  not,  there- 
fore, as  appellant  contends,  a  mere  matter  of 
procedure  or  a  rule  of  evidence  which,  having 
been  abrogated  after  a  riglLt  ot  action  had  ac- 
crued and  before  the  trial  thereof,  cannot  be 
invoked  cr  applied  in  such  action  under  the 
rule  laid  down  by  the  authorities  cited.   •    •  « 

"In  the  case  here  the  plaintifTs  right  of  ac* 
don  was  a  vested  right,  founded  in  uie  breadi 
of  the  contract  itf  carriage  between  herself  and 
the  defendant;  one  of  the  substantial  elements 
of  the  agreement  upon  the  part  of  the  latter 
being  that,  in  order  to  insure  the  safe  and  com- 
fortable carriage  of  plaintiff,  the  rate  of  speed 
of  the  car  on  which  she  took  passage,  when 
passing  through  the  streets  of  a  dty.  would 
not  exceed  the  limit  prescribed  by  the  statute. 
In  other  words,  the  law  regulating  the  busi- 
ness of  the  transportation  of  passengers  by 
street  railroad  corimrations  subsisting  at  the 
time  and  place  of  the  making  of  a  contract  of 
carriage,  and  where  such  contract  Is  to  be  per- 
formed, enters  into  and  forms  a  part  of  it,  as 
if  such  law  was  expressly  referred  to  or  i^ior- 
porated  In  its  terms." 

In  the  case  of  Miller  r.  Union  Mill  Co,  46 
Wash.  199,  88  Paa  130,  this  court  recognized 
the  same  prlnctpte.   Miller,  an  employ^  of 
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the  mill  oompany,  bad  reodved  Injaries  from 
exposed  cogs  In  tlie  oompany's  Bawmlll  while 
the  fectory  act  of  190S  was  In  force.  After 
the  accident,  hut  before  the  trial,  the  act  was 
repealed  by  the  fiu!t(n7  act  of  1906.  Under 
the  act  of  19(3,  as  construed  in  Hall  y.  West 
&  SUde  MUl  Oo^  89  Wash.  447,  81  Paa  91R,  4 
Ann.  Can.  S87,  the  commcai-law  defense  of 
assumption  of  risk  was  not  available  to  a 
master  who  had  failed  to  safegnard  machln- 
ery  as  required  by  that  act  Miller  having 
testified  that  he  knew  that  the  cogs  were 
exposed  and  unguarded,  the  trial  court  held, 
as  a  matter  ct  law,  that  he  assumed  the  risk 
of  Injury  fnmi  the  oogs,  ecduded  eridenoe 
tbat  th^  could  have  been  alvantageously 
guarded,  and  refused  to  Instruct  ttiat  by  its 
failure  to  guard  the  cogt,  as  required  by  the 
act  of  1908,  the  mill  con^any  was  d€(priTed 
of  the  defMiae  of  assumptlan  of  risk.  Upon 
appeal  this  court  held  that  the  axX  of  19(3, 
abrogating  the  defmse  of  assumptlim  ot  risk, 
entered  into  the  contract  of  employment; 
that  t3ie  repeal  ol  that  act  did  not  uperate 
retroactlTely  nor  affect  causes  of  action  that 
arose  jnrlor  to  the  rei>eal.  See,  also,  Gar- 
nean  t.  Port  Blak^  Hill  Co.,  8  Wash.  467. 
36  Pac.  463. 

[10]  The  further  claim  that  the  speed  stat- 
ute can  only  be  Invoked  in  favor  of  pedestri- 
ans Is  without  merit.  Ludwlgs  v.  Dumas,  72 
Wash.  68,  129  Fac.  903.  It  Imposed  a  posi- 
tive rule  of  oondnct  upm  all  drivers.  It 
8e«ns  clear  tliat  It  ^uld  be  Invocable  in  fa- 
VOT  of  any  pnson  who  can  show  that  its 
violation  was  the  proximate  cause  of  his 
Injury,  in  the  absmce  of  ctmtributoiy  neg- 
ligence on  his  part. 

Respondent  was  permitted  to  testify  that 
he  was  a  wlgmaker,  and  conducted  a  large 
hair  goods  business  in  a  store  on  one  of  the 
main  streets  of  Seattle;  that  he  employed 
eight  assistants  in  his  establishment;  that 
he  drew  business  from  all  over  the  Korth- 
west;  that  bis  ordmi  ran  from  926  to  $50 
eadb ;  that  since  1912  his  gross  receipts  had 
been  practically  uniform  every  year,  averag- 
ing 92,500  to  i'i,iiOO  a  month;  that  mc»  or 
twice  a  year  he  traveled  over  his  territory, 
personally  soliciting  orders,  at  whlcdi  times 
he  secured  In  advance  the  services  of  a  man 
fn»u  San  Francisco  or  Chicago  to  take  his 
place  in  the  store,  but  tbat  be  could  not  sup- 
ply his  place  when  he  was  injured,  because 
he  had  no  time  to  find  a  suitable  man.  He 
further  testified  that  he  was  absent  from  his 
place  of  business  about  a  month  owing  to 
the  accident,  during  which  time  his  wife  re- 
mained In^  diarge  of  the  store,  but  his  male 
customers*  would  not  deal  with  a  woman; 
and  that  the  time  lost  from  his  business  on 
account  of  the  accident  was  worth  $1,000. 
Respondent's  wife  testified  that  whUe  her 
husband  was  away  on  account  of  the  injury 
the  business  suffered  a  loss  ct  two-thirds  of 
the  general  Income.  She  kept  the  books  of 
the  business,  and  produced  them  la  court, 
but  this  was  on  request  of  appellants  them- 


selves.  From  these  books  she  testlfled  that 
the  amount  of  the  orders  received  In  June, 
1016,  the  numth  respondoit  was  absent  from. 
his  business,  was  9968.66,  while  in  May  of  the 
same  year  they  amounted  to  92,367.67;  that 
the  expenses  were  from  9616  to  9625  a  month, 
and  that  the  gross  profit  ranged  from  100  to 
200  per  cent  All  of  this  was  admitted  ovot 
an  objection  that  It  was  beyond  the  com- 
plaint, tended  to  establish  speculative  dam- 
ages to  the  business,  and  was,  in  any  event; 
inadmissible  as  against  the  caaualtr  com- 
pany. 

In  his  general  diarge  the  court  Inatraeted 
the  Jury  as  follows: 

"If  you  find  in  favor  of  the  plaintifiE,  yon  will 
allow  bim  such  sum  as  damam  as  yon  may 
find  from  the  evidence  will  fairly  and  reason- 
ably compensate  him  for  injuries  which  he  has 
received,  whether  to  his  person  or  proi>erty." 

Pursuant  to  that  Instruction,  the  court  then 
submitted  to  the  Jury  an  Interrogatory  as 

follows: 

"I  have  instructed  you  that  if  you  find  for 
the  plaintiff  you  will  allow  him  audi  sum  as  will 
fairly  and  reasonably  compensate  him  for  in- 
juries to  his  person  or  to  his  proper^,  one  or 
both.  *  •  *  If  you  find  tar  the  plaintiff, 
then  you  will  answer  this  intorrogatwy:  'What 
sum,  if  any,  do  yon  allow  jplalnoff  on  accoont 
of  injuries  to  his  property? 

"Property  injury  means  injuries  to  property 
separate  from  injuries  to  his  penkm.  Proper- 
means  dothing,  business,  and  so  forth.  So 
t  If  yon  allow  the  plaintiff  a  verdict  and  if 
that  verdict  includes  injuries  to  property,  loss 
of  buainese  or  property,  you  wQl  advise  the 
court  of  the  amount  you  allow  him  for  injuries 
to  property  by  answmng  that  Interrocftttny  on 
the  blank  line  and  luive  it  signed  by  your  fore- 
man." 

The  verdict  was  for  91,600,  9750  of  whidi 
was  found  for  injuries  to  property  in  answer 
to  the  IntoTOgatoiy.  Appellants  toc3s.  an 
exertion  to  the  above  instruction,  and  now 
assign  as  error  the  rendering  of  any  Judg- 
m^t  for  more  than  $750,  and  eepedally  the 
rendering  of  any  Judgment  agalort  the  casu- 
alty company  in  excess  of  that  amoui^ 

Ai^Uants*  dominant  oontentton  in  this 
connection  is  that  this  evidence  was  inadmis- 
sible, ei^>eclally  as  against  the  casualty  com- 
pany; the  argument  being  that  the  statute 
(Laws  1915.  c  57.  p.  227;  Bern.  Code,  |  6002 
—37  9t  seq.)  requiring  the  Jitney  operator  to 
give  a  b<md  was  not  intended  to  provide  pro- 
tection  against  damages  other  than  to  the 
bodies  of  persons  Injured  by  such  conveyano& 

[11]  We  find  no  merit  In  this  contention. 
By  section  2  (Id.  |  6562—38)  the  statute  re- 
quires the  bond  to  be  given  "Sov  the  faithful 
compliance  by  the  principal  of  said  bond  with 
the  provlsUnis  <d  this  act,  and  to  pay  all 
damages  which  may  be  sustained  by  any  per- 
son Injured  1^  teason  of  any  careless,  nesU- 
gent  or  unlawful  act  on  the  part  of  said 
prindp^.  his  agents  or  employes."  Sectlcm 
3  gives  a  cause  ot  action  against  the  prlndr 
pal  and  the  surety  upon  the  txmd  to  "eray 
persw  injured  •  *  •  for  all  damages 
sustained."  This  language  Is  too  plain  for 
conatructloo.   (Clearly,  this  means  that  the 


Digitized  by  Google 


8IMOXB  V.  MARTIN 


U09 


game  demeBts  d  dunun  <or  wbldi  a  re- 
CO  very  may  be  had  asalnat  the  principal  en- 
ter Into  and  form  a  part  of  th«  liability 
asatnst  the  surety,  tbe  only  atatnttny  Uml- 
taUMi  bdng  that  the  recoveir  agalnat  the 
mrety  diall  be  United  to  the  amount  of  the 
bond. 

[12]  These  InstrncOonB  are,  however,  nl- 
nerable  to  two  othw  objections.  In  the 
first  place,  tiiev  snbmltted  to  the  Jury  a  qnes- 
tlon  wholly  ontsAde  the  laaue,  nam^,  dam- 
age to  business  as  sndk.  In  his  complaint, 
aftw  setUng  forth  the  diaracter  and  extent 
of  the  Injuries  to  his  person,  plain tifl  states 
that  he  has  Incorred  an  Indebtedness  of  |76 
for  uondnff  and  medical  attendance,  alleges 
total  damage  to  a  suit  (rf  ctoUies.  hat.  and 
pair  of  eyei^asses,  avers  that  "he  has  beoi 
compelled  to  ne^ect  hU  bnslneas  for  over  a 
moaSh,*'  and  fixes  bis  total  damages  at  $2,- 
200.  Clearly  this  Is  not,  and  was  not  Intend- 
ed to  be,  an  auction  of  Injury  to  business 
as  sudi,  nor  aside  frtaa  the  loss  of  the  suit, 
bat,  and  {passes,  does  It  contain  any  allega- 
tion of  injury  to  property.  By  no  construc- 
tion, however  liberal,  can  the  reference  to 
neglect  of  business  mean  more  than  a  claim 
ot  damages  for  loss  of  time  or  loes  of  persm- 
al  earnings.  Lombardi  t.  Gallfomia  Bt  B. 
Co.,  124  CaL  811,  57  Pac  66. 

[13]  Id  the  second  place,  damages  to  busi- 
ness as  such,  especially  when  measured  In 
terms  of  profits,  which  was  the  only  measure 
possible  under  the  evidence  adduced,  are  not 
recoverable  in  an  action  for  personal  Injuries, 
where,  as  here,  the  business  involves  an  In- 
vestment of  capital,  the  labor  of  several  em- 
ployte,  and  the  time  and  services  of  t2>e  wl£& 
^Is  point  is  not  argued  In  the  briefs,  but, 
since  it  Is  fundamental  and  cmitTolUng  upon 
the  error  assigned,  a  proper  dispoaitioa  of 
the  case  forces  us  to  an  independent  investi- 
gation. It  Is  only  when  the  investment  Is 
Insignificant  and  merely  Incidental  to  the  per^ 
forraance  of  a  plaintlfrs  personal  service  that 
profits  may  be  taken  as  a  measure  of  loss 
or  considered  as  an  elenent  of  damages  in 
personal  injury  cases,  and  then  only  because 
they  are  in  reality  personal  earnings.  Weir 
T.  Union  B.  Co.,  186  N.  Y.  416,  SI  N.  £.  168. 
11  Ann.  Cas.  43;  Kronold  v.  New  York,  186 
N.  Y.  40,  78  N.  E.  G72;  Mahoney  v.  Boston 
Elevated  R.  Co.,  221  Mass.  116^  106  N. 
1033;  Jordan  v.  Cedar  Rapids  &  M.  C.  By. 
Co.,  124  Iowa,  177,  99  N.  W.  693;  Beebe  v. 
Greene,  34  R.  L  171.  82  AtL  790;  ESirgott  v. 
Mayor,  etc.,  of  Mew  York,  80  N.  Y.  264,  48 
Am.  K^.  622. 

The  guiding  principle  is  nowhere  better 
stated  tlian  in  the  case  first  above  cited: 

"Where  tbe  facts  disclose  such  a  prep<»ider- 
BDce  of  tbe  basineaa  element  over  the  personal 
equation,  or  such  an  admixture  of  the  two  that 
the  gueeticxi  of  personal  earnings  could  not  be 
eafcl;  or  i»-oi>erIy  segre^ted  from  returns  up- 
on ca^tal  invested,  the  income  or  profits  from 
a  buainefw  stwuld  not  be  c(Ri»dered  in  deter- 
mining the  amount  of  the  damages  to  which 
the  plaintiff  ie  eadtled." 


Measured  by  Oils  principle,  the  Instructions 
are  obviously  bad.  Tber  not  only  pennttted 
the  Jury  to  find  a  damage  to  the  business  as 
sudi  wh»  none  was  pleaded,  hot  cwnmltted 
the  fundamental  error  of  allowing  a  recovery 
for  loss  of  profits  In  a  business  the  profits  of 
which  were  essentially  produced  by  tbe  capi- 
tal Invested  and  the  labor  of  others.  In  addi- 
tion to  respondent's  services,  and  were  af- 
fected by  tbe  cost  of  materials  and  many 
other  uDCertoin  elnnents. 

But  it  does  not  follow,  as  counsel  contend- 
ed In  the  court  below  and  intimates  here,  that 
all  of  the  evidence  to  which  these  instruct 
ttona  were  directed  was  improperly  admitted. 

[1 4]  Respondent's  own  testlm(»iy  was  plain- 
ly admissible  as  bearing  upon  the  quality  of 
his  services  whldi  were  lost  for  a  month 
and  as  tending  to  throw  light  on  his  earning 
capacity.  Manifestly  the  services  of  a  man  \ 
who  had  built  up  and  successfully  managed 
for  years  a  business  <d  the  magnitude  of 
that  shown  In  the  evidence  were  worth  much 
more  than  what  it  would  have  cost  him  to 
secure  a  wlgmaker  merely  to  take  his  place 
for  a  monoi  in  the  matter  of  fitting  wigs. 
The  whole  business,  as  shown  by  the  evi- 
dence, was  largely  dependent  upon  bis  own 
exertions.  It  was  ther^ore  competent  to 
show  the  (diaracter  and  magnitude  of  the 
business,  the  capital  and  assistance  emfrioy- 
ed,  and  even  the  profits,  not  indeed  as  ele- 
ments of  damage,  but  merely  as  circnmstano- 
es  to  be  considered  by  the  Jury  in  determin- 
ing the  value  of  resp<Hident's  I<»s  of  his  own 
services  in  the  business  because  of  the  In- 
Jury.  Heer  v.  Wlarren-Scharf  Asphalt  Pav. 
Co.,  118  Wis.  67,  94  N.  780 ;  Muench  v. 
Heinemano,  110  WU  441.  96  N.  W.  800. 

In  the  case  last  above  cited  the  personal 
element  was  certainly  not  more  prmnlnent  In 
the  btbsiness  than  In  tbe  case  here,  yet  the 
court  held  evidence  of  the  character  here 
involved  admissible.  Justice  Wiuslow,  peak- 
ing for  tbe  court,  referring  to  the  Heer  Case, 
said: 

"In  that  cam  it  was,  in  substance,  held  that 
where  a  man  not  working  on  a  salary,  but 
managing  an  established  business,  which  is 
mainly  dependent  on  his  personal  exertiiws,  has 
been  disaUed,  and  sues  to  recover  damages  for 
the  injury,  it  is  competent  to  show  the  char- 
acter and  magnitude  ol  tb«  businMs,  and  to 
that  end  to  show  the  capital  and  assisUtnce  em- 
ployed in  the  business,  also  the  quality  and 
amount  of  the  i^aintiS's  services  in  the  businew 
before  the  accident,  and  the  amount  of  the 
profits  of  the  busioess,  not  for  tbe  reason  that 
such  profits  are  in  any  respect  elements  of  dam- 
age, nor  that  their  loss  or  impairment  can  be 
proven  because  they  represent  interest  on  the 
capital  employed,  the  value  of  the  good  will, 
and  perhaps  other  eleraenta,  In  additioB  to  the 
value  ot  uie  personal  services  <^  tbe  plainUff. 
but  tor  the  reason  that  all  these  elements,  when 
known,  are  truly  descriptive  of  the  quality  of 
the  service  of  which  the  plaintiff  was  camMe 
before  bis  injury,  and  thus  tend  to  throw  light 
on  his  earning  capacity." 

See.  also,  Blpon  v.  Bittel,  30  Wis.  614;  Hart 
v.  New  Haven.  130  Mich.  ISL,  88  M.  W.  677; 
Muskogee  Electric  Traction  Co.  v.  Eaton 
(OkL)  VS2  Paa  UOO;  Bl  Paso  Electric  R.  Co. 
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V.  Hnrpby,  49  Tex.  OIt.  Avp.  586,  100  S.  W. 

Tbs  question  of  damage  to  bnslneBB  aboald 
not  have  been  Batunltted  to  ttie  Jurr.  'Cbn 
evldmce  as  to  tHe  character,  extrait,  and  in- 
come ftom  the  baslneas,  and  re^KXidait^B 
part  thendn,  should  have  been  submitted  sole- 
ly as  an  dement  In  determining  the  reastm- 
able  valne  oC  the  tbne  lost  by  reoNindent, 
with  an  express  caution  that  diminished  prof- 
its were  not  to  be  used  as  a  measure  of  dam- 
ages in  any  sutse. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

MOUNT,  UAZN,  and  MOBRI8.  JJ^  concur. 


In  re  OOLUNS'  ESTATB. 

OHAPpELiLEl  V.  WOODHAMa 

(S.  F.  7&13.) 

(Supreme  Court  of  CaUfonua.   Mardi  20,  1917. 
On  Rehearing,  AprU  16,  1^7.) 

1.  Appeal  ard  lauox  «s»isi(3)— Pabtt  Ao- 

ORIEVEly— EXXCCTOB. 

The  executor  of  a  will  admitted  to  probate 
haviDK  been  duly  appointed,  and  taken  up,  the 
administration,  represents,  and  is  under  duty 
to  protect  the  Interests  of,  all  the  beneficiaries, 
and  may  oppose  contest  o£  the  will  till  final  de- 
dsion  thereof,  and  ao  appeal  fnnn  xevocation  of 
probate  at  a  party  aggrieved. 

[Ed.  Note.— F<»r  other  cases,  see  Appeal  and 
Bmnr,  Coit  Dig.  |  947.] 

2.  Wills  «s>Q&(l>— Thtambntabi  Capxcitt 
— SumciBNcr  of  Bvidbnok. 

Evidence  on  a  will  contest  held  insufficient 
to  suraiort  a  verdict  that  decedent  was  not  of 
sound  and  diq>csinE  mind. 

nsa.  Note.— For  otiier  cases,  see  Wills,  Gent. 
Dig.  SI  137-140,  148-150.  161.1 

8.  Wizxe  «s»41— nwTAHEnTAET  GAPAcrrr. 

Testator's  extreme  stinginess,  repulsive  or 
filthy  personal  habits,  ill  temper,  jealousy,  dic- 
tatorial  and  disagrceaUe  disposition,  and  pro- 
pensi^  to  drive  bard  bot^ins  do  not  constitute 
insanity  or  unsoandness  of  mind,  but  at  most 
accentuate  any  inference  of  unaoimdnesB  found- 
ed on  other  circumstances. 

[Ed.  Note.~For  other  easei^  see  WiOs,  Cent. 
Dig.  H  84,  85.] 

4.  Wills  «=>34— TnTAUirTABT  Oapaoitt— 
InsANrrT. 

Aside  from  dementis  leavlniir  no  mental  pow- 
er to  form  any  conception  of  the  relation  of 
things,  insanity  which  will  avoid  a  will  is  ddu- 
sioa  operating  on  the  testamentarr  act. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  71-73.] 

5.  Wills  ^55(1)— Testambntabt  Capacitt 
— Opikions. 

Opinions  as  to  unsoundness  of  mind  are  in- 
sufficient to  establish  the  fact,  being  based  ou 
facts  showing  neither  morbid  delusion  nor  total 
mental  incapacity,  and  showing  nothing  more 
than  pemmal  peculiarities  and  habits,  occaiion- 
al  lapses  or  failure  of  memory  and  defective 
nervous  and  muscular  co-ordination,  and  It 
clearly  appearing  that  none  of  these  frailties 
was  present  at  the  execution  of  the  will  or  affect- 
ed its  provisions. 

[Ed.  Note.— For  other  coses,  see  Wills,  Cent 
Dig.  H  137-140,  148-lSO,  161.] 


On  Bell  earing:. 

6.  Appeal  ako  Bsbob  «s»151C0— *7An  a 

oanvso"— EzEctrroc 
Code  Civ.  Proc  1  1299,  providing  k. 
ecutor  named  In  a  will  may  petiCioa  ts  bxn  - 
proved,  anthnrises  him  to  proeecnte  ib»;-i^t 
to  a  final  detenninatioa,  ud  mo  sBSkei  , 
trustee  for  the  bencfdavle*  a  party  ag?^. 
wbo  may  appeal  from  th*  ocd«  rnaing  tk* 
aioD  to  probate. 

[Ed.'  Nota— For  other  caeea,  see  ApfMnI  e. 
Error,  Gent  THg.  I  M7. 

For  other  definitions,  see  Words  sad  Pb> 
es.  First  snd  Seeuid  Secies  Ajgrimd  Aiq. 

D^wrtment  1.  Appeal  from  Ser^- 
Court,  Santa  Clara  Gonnty;  P.  F.  G<»- 
Judge. 

Albertlne  Collins  Chappelle  contested  ■> 
will  of  Betsey  H.  OoUlns,  deceased,  sad  ir 
an  order  revoking  probate.  W.  B.  Woodfc*:.. 
executor,  appeals.  Bevomd. 

William  H.  Johnson,  of  San  Jose^  ftff  y- 
pellont   Hiram  A.  Blanchard,  of  Saa  J  - 

for  respondent 

SHAW,  J.    Tbls  is  an  ai^teal  tm. . 

order  revoking  tbe  probate  of  the  wL  • 
Betsey  H.  Collins,  deceased. 

[1]  The  appelant  has  no  interest  Id 
estate  except  such  as  arises  from  tbe  t»* 
tliat  be  is  the  duly  appointed  and  qna^fr-. 
executor  of  tbe  wlU  prevloaair  adnrittnl  -.. 
probate.  Tbe  will  provides  fbr  aevenl 
des  and  devises  tbe  residue  of  the  pn^' 
to  the  contestant  JReepondent  ccnteBdi  tim 
the  execntor  is  not  a  party  aggrieved,  u. 
hmce  that  he  cannot  maintain  this  Mweu 
This  proposition  Is  not  wdl  taken.  Tbeo  i 
will  has  been  admitted  to  probate  sod  & 
execntor  Is  duly  aiq;M^ted  and  has  tibi 
up  the  administration  of  an  estate,  be  Rprc 
Bents  all  of  the  benefldaries  of  tbe  vOL  i: 
then  becomes  bis  dn^  to  protect  their  iots 
ests,  and  as  such  execntor  be  has  tbe  rUa* 
to  oppose  a  contest  (tf  the  vrill  until  the  ^ 
declBlOD  thereof;  consequently  he  may  mir 
tain  an  appeal  from  an  adverse  Judgnxnt  t 
the  lower  court   Estate  of  Whettoa,  98  Ci' 
203,  82  Pac.  970;  Estate  of  HcKhmtf. 
Gal.  454,  44  Pac.  74.?;  Estate  of  IMUoo,  If' 
Gal.  685,  87  Pac.  37»;  Estate  of  Bite.  IS 
Cal.  457,  101  Pac.  448;  Estate  of  Logu  1^ 
Cal.  862,  153  Pac.  388. 

[2]  The  only  question  presented  Intbeor 
Is  whether  or  not  the  evld«ioe  Is  snfllclait  ft 
support  the  verdict  of  the  jury  that  Uk  *■ 
cedent  was  not  of  sound  and  dl^Kslng  miaj 
at  the  time  of  the  execution  of  the  wUL 

The  testatrix  was  thei  wife  of  Herman  Col 
Una.  They  bad  no  children  bom  to  tbea. 
The  contestant,  Mrs.  Chappelle,  was  adopted 
by  them  as  th^  daughter  when  sbe 
abont  2  years  ot  age,  and  lived  witb  tbn 
until  her  marriage  to  Ctiapp^e  tbont  tbt 
year  1800.  The  family  formerly  redded  t: 
South  Dakota.  Some  10  years  prerhuuv 
her  death  they  removed  to  San  Jose,  CaL  ^ 
May,  1912,  Collins  left  his  wife  and  wMt  t> 
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1,  remalnlnK  then  nntll  his  deaOi  in 
>15.  The  testatrix.  In  her  later  years, 
llcted  with  varicose  rvUBB  In  bee  leg. 
Dber  28, 1014,  a  sargical  operation  waa 
ijpcl  on  ber  to  reawre  them.  At  the 
r  making  the  will,  on  Mar<*  25,  1915, 
.a  about  7S  yeaTs  of  age.  Her  estate 
ed  of  a  ftinu  In  South  Dakota,  valued 
ut  $12,000,  Bometblns  over  two  ttaon- 
.ollars  on  deposit  in  savings  banks,  and 

loaned  <m  secnred  notes  amounting 
iOO,  besides  some  small  artides  of  per^ 
property.  B^re  leaving  bis  wife  Her- 
Collins  executed  a  deed  purporting  to 
y  to  the  cmitestant  the  residence  in 
L  be  and  the  testatrix  bad  lived  prior 
B  departure.  This  deed  he  placed  in 
w  to  be  ddivered  to  the  contestant  up- 
s  death,  and  it  has  since  been  delivered 
r.  The  testatrix  occupied  this  re^ence 

ber  death.  The  will  bequeathes  a 
7  of  $500  eadi  to  two  nieces,  and  a  like 
int  to  a  nephew  and  his  wife  Jointly. 
IBO  bequeathes  $100  to  the  nephew  and 
nrlfe  for  the  upkeep  of  the  graves  of  the 
er  and  mother  of  the  testatrix.  All  the 
lue  of  the  estate  Is  given  to  Albertlne  CX 
ppelle,  the  cootestant 
be  contestant  and  five  other  women,  Intl- 
e  acquaintances  and  near  neighbors  of 
testatrix,  each  testiSed  that  In  her  t^ln- 
the  testatrix  was  not  of  souod  mind  when 
executed  the  will.  There  was  no  other 
:imony  on  the  subject  except  that  of  two 
rsiclans,  one  of  them  the  husband  of  the 
itestant,  whOi  In  answer  to  hypothetical 
nations  purporting  to  state  the  substance 
the  reasons  glvcm  by  the  C(Hitestant's  wlt- 
sses,  each  stated  his  oi^on  to  be  that  she 
18  of  unsound  mind.  We  will  state  as 
Lefly  as  possitde  the  facts  given  by  the  wit* 
sates  as  the  foundatt<Mi  for  their  opinions. 
The  testatrix  did  not  eat  enough ;  she  was 
0  dose  to  feed  herself  properly ;  so  dose 
at  she  would  not  take  vroper  nourishment, 
id  If  fihe  saw  anybody  else  eating  i^^ty, 
te  thougl^t  that  they  tpeat  too  much  money ; 
le  wanted  so  many  vegetables  for  a  ntt^d 
uit  the  veisetable  peddler  refused  to  call  at 
a  house.  She  wanted  the  neighbors  to  cut 
owD  the  lilac  trees  so  that  she  could  see  her 
usbaod  sthsa  he  turned  the  comer.  When 
he  saw  h^  bosbaod  give  three  peaches  from 
lis  bad£  7Ud  to  a  neighbor  woman  she  be- 
ame  very  angry,  and  thereafter  was  always 
alklng  about  it  She  was  troubled  f requent- 
j  with  apbasla,  and  wonld  at  sndi  times 
try  to  tell  tblnga,  but  could  not  make  herself 
understood.  One  of  these  epeMa  occurred 
Hbout  a  month  before  the  will  waa  made.  In 
ttiese  spells  Etie  would  open  and  close  her 
eyes,  tri'lng  bard  to  think  of  the  words,  then 
(^ve  It  up,  then  try  again  and  fall.  Her 
mouth  was  drawn  to  one  side  from  paralysis 
of  tbe  facial  muscles.  After  the  operation 
mentiwed  alie  shuffled  her  feet  In  walking, 
as  U  she  were  unable  to  raise  them.  Durii^ 


the  last  two.  or  tairee  years  she  frequently 
asked  a  nel^bor  to  do  Uttle  errands  for  ber. 
such  as  paying  her  taxes,  buying  her  wood* 
and  the  Uke.  She  grieved  about  her  husband 
not  coming  back  or  writing  to  ber.  There 
did  not  seem  to  be,  in  the  oi^ion  <tf  one 
witness,  any  good  onuniOD  emse  to  ber  talk. 
No  instaacee,  however,  were  given  ot  this 
'lack  of  common  aensb  After  the  op»atlon 
in  1014  she  lost  flesh  rery  rapidly  and  be- 
came very  thin.  Prior  to  that  she  waa 
rather  fleshy.  She  hartNned  a  grudge  against 
one  of  the  witnesses  because  lier  husband 
had  given  tbe  witness  a  dutr,  and  she  was 
Jealous  about  It.  She  merer  wanted  any  one 
to  have  ideasnre.  Wheu  the  contestant  visit- 
ed ber  for  a  month.  In  Bfay,  1915,  she  did 
not  seem  to  recognize  her  as  she  entered  the 
room,  but  recognized  her  in  a  moment  and 
broke  down  and  cried.  She  did  not  Inform 
the  contestant  of  the  operation  for  varicose 
veins,  in  October,  1914.  She  first  told  the 
contestant  to  go  home,  and  then  when  she 
got  ready  to  go  she  be^^  her  to  stay.  She 
waa  very  suspicious,  very  diaa^eeable  and 
Ill-tempered,  getting  so  agitated  with  anger 
that  she  would  get  weak  and  have  to  sit 
down  and  rest.  Sometimes  she  could  not  be 
made  to  understand  anything  except  by  writ- 
ing, which  she  would  then  try  to  read  and 
would  shake  her  head  as  if  she  did  not  un- 
derstand It  She  would  not  allow  her  daug^- 
tetf  to  do  the  wasliing  for  herself  and  chil- 
dren during  the  said  visit  for  fear  she  would 
use  more  water  than  was  permitted,  and  she 
wonld  torn  down  the  gas  when  the  daughter 
was  cooking  in  the  kltch^  saying  that  it 
was  wasting.  She  was  always  a  woman  It 
was  nearly  impossible  to  live  with,  always 
naoing  and  scolding,  and  was  extremely 
penurious.  This  was  true  before  the  daugh- 
ter's marriage  In  1909.  When  eating  she 
wonld  grab  the  victuals  In  her  hands  and 
eat  as  U  she  were  starving.  She  ate  peas 
with  a  apooa  and  took  meat  in  her  fingers, 
when  eating,  seldom  u^g  a  knife  or  fork. 
She  would  pick  up  partly  eaten  scraps  out 
of  other  plates  and  sop  up  the  gravy  eS  the 
meat  plate  with  a  piece  of  bread,  when  visit- 
ing at  a  neighbor's  after  a  meal.  A  few 
weeks  after  nuking  the  will  she  got  some 
Easter  cards  to  send  to  friends  and  her 
daughter.  She  did  not  know  what  to  write 
on  them,  and  was  very  mndi  disturbed  be- 
cause of  that  fact,  said  she  did  not  know 
how  to  pat  It  on  paper,  and  finally  sent  the 
cards  i^bout  anything  on  them  except  the 
address.  She  was  fo<aisbly  fond  of  money* 
and  on  <me  occaaimi  hugged  and  kissed  a 
cent  piece  given  her  by  a  ndghbor.  She  had 
trouble  with  ber  left  hand  at  times  so  that 
she  could  not  move  it  very  well,  and  ahe  had 
to  move  it  from  one  place  to  another  with 
tbe  other  hand. 

On  the  other  hand,  the  evidoiee  showed 
that,  notwithstanding  these  peculiarities  aud 
physical  oonditions  ap<m  whltdi  the  witneases 
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based  theh*  opinion  that  she  wu  of  nnsoimd 
mind,  during  all  ct  Oils-time  diB  was  able  to 
and  did  transact  her  ordinary  business  as 
bflfbre  and  without  aorloiB  dlfflcnlty.  «xc^ 
that  whldi  arose  from  her  deafneas.  The 
Barings  banks  accounts  show  that  she  was 
depositing  and  wltbdrawlnc  vuaay  flme- 
tnm  during  this  period.  'Bib  $2,600  loaned 
as  aforesaid  was  r^reeoited  by  eight  notes, 
bearing  interest  payable  at  different  Hmes, 
some  annually,  some  semiannually  and  some 
quarterly.  These  loans  were  made  for  her 
by  the  appellant,  Woodhasu,  who,  during  all 
this  time,  was  acting  as  her  agent  for  that 
purpose.  Before  making  a  loan  he  would 
submit  the  proposition  to  her,  and  she  would 
approve  It  She  kept  the  notes  and  mort- 
gages and  all  her  other  valnable  papers  In 
her  own  custody.  As  each  Installment  of  In- 
terest became  due  she  would  take  the  note 
to  Mr.  Woodhams*  ofBce,  receive  fr<Mn  him  the 
interest  paid  and  have  It  credited  on  the  note. 
She  kept  a  close  account  of  the  dates,  and 
never  failed  to  look  after  the  Interest  prompt- 
ly as  It  became  due,  or  to  select  the  right  note 
from  amoBg  her  papers.  She  had  loaned 
$100  to  contestant's  husband,  Dr.  Chappelle. 
In  Hay.  1916,  when  the  contestant  was  visit- 
ing the  testatrix,  and  when  she  says  she  be- 
lieves the  testatrix  was  of  unsound  mind, 
the  testatrix  handed  her  this  note  and  told 
her  to  give  It  to  her  husband  as  a  present. 
The  contestant  received  It  without  objection, 
and  delivered  It  as  Instructed.  The  testatrix 
knew  the  date  when  taxes  became  due  and 
made  preparations  In  advance  for  paying 
the  same.  She  made  one  loan  just  three 
weeks  before  the  making  of  the  will,  and  she 
withdrew  money  from  the  bank  and  deposited 
money  therein  shortly  before  and  shortly 
after  the  making  ot  the  will.  Those  who 
transacted  business  with  bet  testified  that 
they  saw  no  canse  to  Question  her  capacity 
to  transact  bnslnesa  or  the  soundness  ot  her 
mind.  The  will  itself  bears  evidence  of  a 
rational  mind.  In  view  of  the  amount  and 
character  of  her  property  and  her  family  re- 
lations, tta  dispositions  of  her  will  seem 
entlr^  reasonable.  She  herself  wrote  the 
Instruction  stating  lu>w  It  was  to  be  made* 
and  It  was  pr^red  In  accordance  tboewttb 
after  a  prolonged  consultation  extending  over 
two  days,  by  Mrs.  Smith,  secretary  to  Mr. 
Woodhams.  ghe  brou^t  the  deed  for  the 
Dakota  form'^ln  order  to  have  it  correctly 
described  In  tiSe  will.  She  assisted  In  com- 
paring the  description  In  the  will  with  that 
In  the  deed,  she  reading  one  paper  and  Mrs. 
Smith  reading  the  other.  Some  14  m<mths 
before  the  date  of  the  wlU  she  wrote  a  letter 
to  Woodhams  concerning  one  of  the  loans. 
Its  language  Is  clear  and  forcible  and  the 
Ideas  sound  and  rational,  showing  a  business 
capacity  of  a  rather  unusual  character  for 
BO  old  a  woman.  There  was  no  evidence  of 
any  sudden  change  In  her  mental  condition. 
The  aphasia  and  the  dlfllcul^  In  moving  the 


left  hand  were  first  manifested  shortly  before 
the  making  of  the  will,  but  the  peculiarity  of 

habits,  charactOT,  and  diastoaition  had,  so  far 
as  appwrs,  existed  for  many  years  and  i^iUe 
die  was  In  normal  condltioD. 

[I]  Sctrone  stinginess,  repulsive  or  filthy 
pwscmal  habita.  111  tonper,  Jealousy,  a  dic- 
tatorial and  disagreeable  dl^KMUtoi,  and  a 
propensity  to  drive  hard  bargains  do  not 
constitute  insanity  or  unsoundness  of  mind. 
As  was  said  In  Estate  of  Bedfield,  118  GaL 
652,  48  Pac.  794,  they  have  no  greater  effect 
"than  to  accentuate  the  Inference  of  nnsoond- 
ness  founded  on  other  drcumstances."  In 
this  case  they  do  not  even  have  that  effect, 
for  the  evidence  shows  that  the  testatrix  had 
had  these  habits  and  peculiarities  In  as  great 
degree  for  many  years,  and  tiiere  is  nothing 
to  Indicate  that  they  had  thdr  or^jn  fn  a 
diseased  mraital  conditlim. 

[4]  The  fact  that  she  shuffled  her  feet  as 
she  walked,  after  the  operation  on  her  leg 
In  October,  1914,  for  varicose  veins,  showed 
physical  disability,  but  It  had  no  direct  tmd- 
ency  to  prove  mental  disease  or  Insanity. 
The  attacks  of  aphasia  and  the  dlfllculty  In 
moving  one  hand,  there  being  evidence  of  but 
one  Instance  of  the  latter,  show  a  consider- 
able degree  of  senile  deterioration.  But 
these  things  do  not  of  themselves  establish 
the  Insanity  that  Is  essential  to  render  a 
person  Incapable  of  making  contracts  or  a 
will.  "It  Is  commonly  held  that  aside  from 
those  cases  of  dementia  where  the  patient 
has  not  mental  power  to  form  any  conceptions 
whether  true  or  false,  of  the  relations  of 
things,  the  true  test  ot  Insanity  Is  mottal 
delusion;  that  If  a  person  pendstently  be- 
Ueves  supposed  facts  which  have  no  real  ex* 
Istence,  and  against  all  evidence  and  probaUl- 
1^  conducts  himself  upon  the  assumption  of 
theAr  existence,  he  Is  as  to  that  belief  xaidier 
a  morbid  delusion,  and  delusion  in  ttiat  sense 
Is  Insanity.  •  •  *  But  befWe  a  will  can  * 
be  rejected  on  Hiat  account  It  must  appear 
that  its  dl8poslt<»7  provisions  -were  or  might 
have  beat  caused  or  affected  by  the  delusion,* 
*  *  *  deluMons  which  are  not  operattva 
In  the  testamentary  act,  do  not  relate  to  the 
persons  or  objects  affected  by  it,  are  not  per- 
mitted to  invalidate  it**  Bstate  of  Redfleld, 
supra. 

In  this  case  there  is  no  pretense  that  tb^ 
testatrix  had  not  mental  power  to  form  iea< 
sonably  accurate  conceptl<ms  of  the  true  re- 
Istions  of  things.  Her  peculiarities  and  ec» 
centridtles  do  not  constitute  the  degree  of 
dementia  referred  to  in  the  exception  first 
noted  In  the  passage  just  Quoted.  With  re- 
spect to  the  true  test  there  stated,  the  ex- 
IstMice  of  deludons,  there  Is  absolutely  np 
evidence.  It  is  (^vlons  that  the  [Aysictanis 
who  gave  their  opinions  that  she  was  of  un- 
sound mind  were  measuring  It  by  a  more  ex- 
act and  perfect  standard  than  Is  required  bj* 
the  law,  the  mind  wholly  normal  and  healthy,  - 
free  frwa  any  detective  coKsidinatlim  arising. 
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<rom  disease  or  decay.  In  a  medical  sense 
anyttaing  short  of  this  may  constitute  Insan- 
ity or  unsoundness  of  jnlnd ;  but  the  law  does 
not  demand  su(di  perfection  to  give  capacity 
to  manage  one's  affairs  and  make  Talld  dis- 
positions of  property.  The  law  defining  in- 
sanity which  will  avoid  such  an  act  requires 
"either  Insanity  of  such  broad  character  aa 
to  establish  mental  incompetency  generally, 
or  some  specific  and  narrower  form  of  In- 
sanity, under  which  the  testator  Is  the  vic- 
tim of  some  hallucination  or  delusion."  Es- 
tate of  ChevaUler,  159  Oal.  168, 113  Pac.  ISO. 
And  even  in  the  latter  class  the  act  to  be 
avoided  must  have  been  produced  in  whole 
or  in  part  by  the  delusion  or  hallucination. 
Id. 

[i]  At  best,  the  testimony  of  expert  wit- 
neaaes  as  to  Insanity,  based  on  hypothetical 
questions  skillfully  framed  to  call  for  an 
answer  favorable  to  the  party  In  whose  be- 
half it  is  asked,  "is  evidence  the  weakest  and 
most  unsatisfactory."  Estate  of  Dolbeer,  149 
Cal.  243,  86  Pac.  695,  9  Ann.  Cas-  795.  When, 
as  in  this  case,  the  opinions  as  to  unsoundness 
€t  mind,  Including  those  of  the  Intimate  ac- 
quaintances, are  based  on  facta  which  show 
ndther  morbid  delusion  nor  total  mental  In- 
capacity, whidi  prove  nothing  more  than 
Mmal  peculiarities  and  habits,  accompanied 
by  physical  weakneas,  occasional  lapses  or 
failure  of  memory  and  defective  narvons  and 
muscular  co-ordination,  and  It  clearly  appears 
that  noQ6  of  these  frailties  was  present  at 
the  time  of  the  execution  of  the  will  or  af- 
fected Its  provIsioDs  in  any  way,  the  evi- 
dence Is  wholly  fnanfBdent  to  estaUiah  the 
fact 

The  order  la  reversed. 

We  concur:   SLOSS,  X;  tAWXOB,  J. 

On  Rebrarln^. 

PER  CURIAM,  [t]  In  the  opinion  here- 
tofore rendered  the  court  in  department  held 
that  the  appellant,  Woodhams,  was  suflBclent- 
ly  Interested  In  upholding  the  will  of  the  de- 
ceased to  maintain  an  appeal  from  the  or- 
der In  controversy,  but  inadvertently  assum- 
ed that  it  was  an  order  revoking  the  probate 
of  the  will,  the  fact  being  that  it  was  au  or- 
der refusing  to  admit  the  will  to  probate, 
and  it  was  made  upon  a  contest  of  the  will 
before  prolate.  The  record  on  appeal  was 
In  typewriting  as  provided  In  section  963a, 
Oode  of  Civil  Procedure,  and  neither  party 
for  the  information  of  the  court  printed  In 
their  briefs  the  order  aK>ealed  from,  or  any 
part  of  the  pleadings  In  the  cas&  Code  Civ. 
Proc.  3  953c. 

The  difference  In  the  facts  does  not  require 
a  different  ruling.  Woodhams  was  named  In 
the  will  as  executor  thereof,  and  as  such 
he  filed  a  petition  for"  the  probate  thereof,  to 
which  the  respondent  filed  the  contest.  The 
Code  (S  1299,  Code  Civ.  Proc.)  provides  that 


any  . executor  named  in  any  will  may  petition 
the  court  to  have  the  will  proved.  This 
clearly  authorizes  the  executor  to  file  and 
prosecute  the  petition  to  a  final  determina- 
tion. An  appeal  may  be  taken  from  an  or- 
der refusing  to  admit  a  will  to  probate. 
Having  the  authority  and  the  right  to  file 
and  prosecute  the  petition,  he  stands,  with 
respect  thereto.  In  a  fiduciary  relation  to  all 
the  beneficiaries  thereunder,  and  it  is  his 
duty,  and  accordingly  his  right,  to  take  all 
the  proceedings  necessary  to  secure  a  Just 
determination  of  Its  validity.  Including  an 
appeal  from  an  adverse  ded^on  on  the  ques- 
tion. He  has  authority,  also,  under  sectlcm 
369,  Code  of  Civil  Procedure,  to  sue  with- 
out joining  with  him  the  persons  for  whose 
benefit  the  action  Is  prosecuted.  In  this  case 
he  is  Interested  because  his  position  as  the 
executor  named  In  the  will  and  as  the  peti- 
tioner for  its  admission  to  probate  makes 
him  tlie  trustee  for  that  purpose  of  the  lega- 
tees named  in  the  will.  In  that  capacity  and 
by  virtue  of  that  right  be  Is  a  "party  ag- 
grieved" by  the  decision,  and  one  who  may 
appeal  therefrom  as  provided  In  section  938 
of  the  Oode  of  Civil  Procedure.  There  are 
no  decisions  by  this  court  on  the  exact  point, 
but  the  prindple  is  everywhere  recognized. 
40  Cyc.  1229, 16  Ency.  of  Plead.  A  Prac.  997 ; 
18  Cyc.  206,  3  Cor.  Jur.  622. 
Petition  for  lebearing  denied. 


VAN  OAItBERGH  v.  EASTON  et  al. 
(L.  A.  3917.)  ( 

(Supreme  Court  of  California.   April  3^1917.) 

AdVEBSE  F&SSESSION  «:»54— UNnmBAUPfCD 

Possession  —  BiaiHifina  Action  Befdbk 
TncK. 

Under  Code  OIv.  Proc.  8  325,  proviaing  that 
to  coDstitate  adverse  possession  there  must  be 
uninterrupted  and  coduduous  possession  for  five 
years,  rdief  cannot  be  given  if  suit  is  begun  be- 
fore, although  it  is  not  concluded  till  expiration 
of  five  yeers, 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S  271.] 

In  Bank.  Appeal  from  Superior  Court, 
Loe  Angeles  Gonnty;  Frank  G,  Flnlayson, 
Judge. 

Action  b;^  E.  Tan  Calbei^  against  Alice 
A.  Eaaton,  J.  M.  Moyer,  and  others.  In  which 
Mc^er  filed  an.,.answer  and  cross-complaint. 
From  a  jndgment"for  jilslntlfl,  and  an  ordw 
denying  a  new  trial,  Moyer  appealed  io  the 
District  Court  ot  Appeal,  which  reversed  the 
Judgment,  and  an>cUant  fl^es  appltcati<m  for 
rehearing.   Rehearing  denied. 

The  following  is  thi  opinion  of  James,  J., 
of  the  District  Court  of  Appeal,  in  which 
Conrey,  P.  J.,  and  Shaw,  J.,  concurred: 

Plaintiff  brought  this  action  to  quiet  his 
title  to  a  certain  lot  of  land  In  the  ci^  o£  Los 
Angeles,  alleging  that  be  bad  for  more  than  five 
years  last  past  boea  the  owner  and  In  poseession 
of  and  had  paid  the  taxes  upon  the  lot.  It 
was  asserted  by  the  com^int  that  Alice  A. 


«E9For  otber  cam  >m  saint  toplo  and  KBT-NUUBBR  In  »U  Kar-NvmlMrstt  DlgMtB  and  IndaxM 
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Easton,  a  defendant,  and  enstain  other  persons 
BDed  by  fictitioas  names,  claimed  an  interest  in 
the  proi>erty  adverse  to  the  plaintiff.  The  com- 
plaint was  filed  on  November  12,  1912.  J.  M. 
Moyer  appeared  and  answered,  claiming  to  be 
the  Buccesaor  in  interest  of  the  defendant  Alice 
A.  Easton,  and  to  be  one  ot  the  persons  mention- 
ed by  fictitious  name  in  the  complaint  of  plain- 
tiff. He  filed  an  answer  and  cross-complaint, 
alleging  fee-simple  ownership  ot  the  land  in 
controversy  and  asking  for  judgment  according- 
ly. There  was  an  answer  to  the  cross-complaint, 
and  the  case  went  to  trial;  findings  and  judg- 
ment being  made  and  entered  in  favor  of  the 

Slaiutiff,  from  which  judgment  and  from  an  or- 
er  denying  a  new  trial  to  the  defendant,  this 
aweal  was  taken. 

The  record  of  the  trial  ia  presented  by  bill  of 
exceptions.  It  is  shown  that  by  stipulation  of 
the  parties  it  was  agreed  that  in  April,  18S9, 
Alice  A.  Easton  was  the  owner  of  the  property 
in  fee  title.  The  plaintiff  testified  that  prior  to 
the  year  1007  he  had  owned  and  lived  upon  the 
lot  immediately  Bdj<^ing  that  in  controversy 
here;  that  In  November,  1907,  he  was  informed 
by  one  Warden,  connected  with  an  abstract  com- 
pany, that  said  Warden  had  for  Bale  the  lot 
described  in  the  complaint;  that  be  was  assured 
by  Warden  that  he  could  give  a  dear  certificate 
w  title,  which  was  givto,  and  in  CMidderaticm 
of  a  deed  being  made,  the  plaintiff  paid  to  War- 
den  the  eum  of  $375.  The  deed  from  Warden  to 
the  plaintiff  was  introduced  in  evidence.  It  bore 
date  of  November  6,  1907,  but  the  plaintiff  tes- 
tified he  did  not  receive  the  deed  until  the  latter 
imrt  of  November,  1007.  By  that  testimony  we 
take  it  to  mean  that  the  tranaaction  was  com- 
pleted and  the  deed  delivered  in  the  latter  part 
of  Novanber,  1907.  Plaintiff  testified  that  he 
immcdiatdy  took  possession  of  the  lot  after 
receiving  the  deed,  built  a  fence  around  it,  and 
had  used  it  continuously  from  that  time  on  up 
to  the  date  of  the  trial,  which  occurred  in  March, 
1014.  lie  showed  payment  of  taxes  for  the 
years,  1008,  1900,  1910,  and  1011;  the  tax  re- 
ceipts introduced  showing  that  the  second  pay- 
ment for  the  year  1011  woa  made  to  the  tax  ool- 
lector  on  April  24,  1012.  The  defendant  ahow- 
ed  that  he  had  made  several  payments  of  taxes 
on  the  property,  and  paxticularly  that  he  had 
paid  the  second  installment  of  the  1011  taxes 
on  February  7,  1012,  more  than  two  months 
prior  to  the  time  that  the  plaintiff  made  a  dupli- 
cate payment  of  the  same  tnx.  In  proving  aia 
chain  of  title,  taking  the  fact  stipulated  that 
Alice  A.  Rflston  was  the  owner  in  fee  of  the  prop- 
erty in  1880,  he  showed  by  the  judgment  roll 
that  title  had  been  quieted  in  his  favor  against 
Alice  A.  Eastou  and  others  In  July,  1910. 

The  court  in  its  findings  did  not  deteinnine 
that  at  the  time  of  the  commencement  of  th« 
acti(m  the  plaintiff  had  acquired  title  to  the  lot 
and  was  the  owner  thereof,  but  made  its  findings 
in  this  way :  "That  at  the  date  of  the  filing  of 
the  ctwnplaint,  to  wit,  the  l2th  day  of  November, 
10i£,  the  plaintiff  was  not.  and  for  more  than 
five  years  next  preceding  said  date  hod  not  been, 
th?  owner  of  the  tract  of  land  described  in  the 
complaint.  •  •  •  That  for  more  than  five 
years  prior  to  the  filing  of  the  complaint  in 
this  action,  to  wit,  ever  since  the  10th  day  of 
November,  1'907,  to  the  present  time,  viz.  the 
date  of  the  filing  of  these  findings,  the  plaintiff 
has  been,  by  actual  occupation,  in  the  open, 
notorious,  uninterrupted,  adverse,  continuous, 
exclusive,  hostile  possession,  under  a  claim  of 
title  and  color  of  title,  of  said  lands  hereinbe- 
fore described,  and  the  plaintiff  has  paid  all  tax- 
es levied  and  assesaed  since  the  inception  of 
said  posseBsion,  but  he  did  not  pay  the  second 
half  of  the  <^ty  or  of  the  county  taxes  teried 
and  asscesed  for  the  year  of  1012  until  after 
the  filing  of  the  complaint  herein." 

Appellant  argues,  and  we  can  see  no  escape 
from  the  l^al  logic,  that  in  order  to  authorize 


a  judgment  In  favor  of  the  plaintiff  It  was  nec- 
essary, because  of  the  fact  that  adverse  po—si 

adon  waa  r^ed  upon,  that  plaintiff  show  con- 
tinuous and  uninterrupted  possession  and  the 
payment  of  taxes  tor  a  period  of  "five  years  pre- 
ceding the  commencement  of  the  suit.  The  evi- 
dence did  njot  establish  such  a  condition  of  fact, 
and  n«ther  waa  it  by  the  findings  of  the  court 
so  determined.  By  fau  own  testimony,  the  plain- 
tiff did  not  receive  a  deed  or  enter  into  posses- 
sion  of  the  lot  nntil  "the  latter  part  of  NoT«n- 
ber,  1007."  He  OMnmenced  riiis  action  on  the 
12th  of  November,  1012,  whidi  was,  according 
to  his  own  testimony,  less  than  Sve  jrean  from 
the  date  of  the  deUver^  of  the  deed.  If  the 
concluaon  of  the  court  la  the  correct  one — that 
is,  that  it  mattered. not  whether  the  complaint 
was  filed  within  five  years,  so  long  as  at  the 
time  of  the  trial  or  the  making  of  findings  the 
full  five  years  had  run— then  the  complaint  may 
as  well  have  been  filed  during  the  Uiird  year  ot 
the  prescriptive  term,  with  the  only  condition 
that  the  full  period  of  five  years  should  have 
completely  run  before  judgment.  It  would  seem 
that  a  bare  statement  o£  the  proposition  ia  its 
own  answer. 

Appellant  makes  the  farther  contention  that, 
conce<)ing  that  the  plaintiff  had  been  in  posses- 
sion adversely  for  the  full  period  of  five  years 
prior  to  the  commencement  of  the  action,  never- 
theless it  was  not  shown  that  he- had  paid  all 
taxes  levied  and  assessed  against  the  propoty, 
because  the  second  half  of  the  1011  tax  was 
paid  by  the  defendant  in  February,  and  that 
the  further  payment  of  the  same  tax  by  the 
plaintiff  more  than  two  montha  later  would  not 
satisfy  the  requirements  of  the  Btf^tute.  We  are 
in  accord  with  the  appellant  on  this  proposi- 
tion al^o.  We  recognize  the  decisions  in  cases 
like  Owsl^  V.  Matson,  156  Oal.  401,  104  Pac. 
088,  and  Cummings  et  al.  v.  Laughlin  ot  aL,  160 
I'ac.  S33,  as  determining,  under  the  facts  oS 
those  particular  cases,  that  a  payment  by  each  of 
the  contending  parties  of  the  same  tax  would  not 
debar  the  prescriptive  claimant  from  the  benefit 
of  the  payments  made  by  him.  Such  decisiMis 
ore  applicable  to  cases  of  overlapping  boundaries, 
but  we  think  not  applicable  to  facts  such  as  are 
here  involved.  If  it  be  the  law  that  an  adverse 
claimant  can  rest  upon  his  payment  of  taxes, 
notwithstanding  they  may  have  already  been 
paid  by  the  record  owner,  then  the  record  owner 
is  absolutely  powerless  to  protect  himself  at  all 
against  the  evidence  of  the  payments  made 
the  adverse  possessor,  and  in  order  to  prevent  ti- 
tle to  his  property  from  being  divested  he  vrill 
be  compelled  to  go  into  court  before  the  pre- 
scriptive period  has  run  and  either  ask  fOr  an 
ejectment  of  the  person  in  possession,  or  sedc 
a  decree  to  quiet  titl,e  against  the  unmatured 
right  of  the  claimant  The  statute  (Code  Civ. 
Proc.  fi  325),  to  our  minds,  makes  it  an  indis- 
pmsable  prerequisite  that  the  adverse  claimant 
shall  have  paid  all  taxes  levied  and  assessed 
within  the  period  of  bis  occupancy,  and  if  they 
have  been  paid  prior  to  the  time  that  he  offers 
payment  to  the  tax  collector,  then  the  tax  debt 
for  that  year  has  been  satisfied  and  the  doable 
payment'-.aiQ2UJt£EL4o  naught.  In  such  a  case 
he  could  not  be  hel4  to  have  paid  the  tax.  The 
argument  that  this  view  may  result  in  a  scram- 
ble between  the  owtaer  ot  the  legal  titie  and 
the  adverse  claimantjas  to  who  shall  be  first  at 
the  tax  collector's  ofl^e  is  rather  an  argument 
against  the  expedienty  of  the  statute  than 
against  its  effect.  To«  our  minds,  its  effect  is 
plain,  and  stated  in  language  unmistakable. 

We  think  the  conteniipns  of  appellant  on  each 
of  the  questions  discussttd  must  be  sustained. 

The  judgment  and  oroier  are  reversed. 

Oiarles  Lantz,  of  Led  Angeles,  for  appel- 
lant. Frank  O.  Prescott  of  Los  Angeles,  for 
respondent,  \ 
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PEB  CURIAM.  The  appUcatlon  for  a 
hearing  in  this  court  after  decision  by  the 
District.  Court  of  Appeal  of  tlie.Sectmd-Ap-^ 
pellate  District  ts  f*^'~*  In  denying  tlie 
petition  we  deem  it  proper  to  say  that  wfe  do 
not  desire  to  be  understood  aa  apcraTlng  the 
portion  of  the  opinion  relative  tome  matter 
of  the  payment  of  the  second  installment  of 
taxe^  for  the  year  1911.  We  are  satisfled 
that  the  decision  of  the  District  Court  of  Ajh 
peal  Is  correct  upon  the  first  ground  for  its 
decision  stated  therein. 


RODOBRS  T.  PACIFIC  COAST  OASUAIAT 
CO.  (L;A.39Sa.) 

(Supreme  Court  of  Califbmia.   AprO  24,  m7.) 

1.  iNSnBANCB  «=5»435~Li:aBIIJTT  iKSdUNC^" 

Patment  of  Judgmxnt. 
Under  a  liability  policy  insuring  against 
sums  paid  by  insured  toward  satisfying  jndg- 
ments  against  him,  inaured's  giving  a  note  for 
such  a  judgment  constitutes  a  paymnit  render- 
ing the  insurer  liable. 

rSj6.  Note.— For  other  cases,  see  Inaurance, 
Cent  Dig.  1 1144.] 

2.  Apfbal  and  Ebbob       842(1)— Review— 
JnBT  Question. 

Where  a  liability  policy  insured  against 
sums  paid  .toward  satisfying  judgments  obtain- 
ed against  insured,  whether  menred's  ^vine  a 
note  for  a  judgment  upon  the  understanding  that, 
it  should  be  surrendered  for  an  assignment  of  in- 
sured's cause  of  action  against  the  insurer  con- 
stituted a  bona  fide  payment  of  the  judgment 
which  was  actually  satisfied  of  recoil  was  a 
question  of  fact  determined  by  the  verdict 

[Sid.  Note.— Fw  oth«  cases,  sea  Appeal  and 
Error.  Cent  Dig.  H  8316-3318.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angetefl  County;  Curtis  D.  Wilbur. 
Judge. 

Action  by  Frances  Q.  Rodgers  against  the 
Pacific  Coast  Casualty  Company.  A  Judg- 
ment for  plaintiff  was  affirmed  by  the  Dis- 
trict Court  of  Appeal,  and  defendant  petitions 
for  a  rehearing:  Petition  denied. 

mie  following  Is  the  oidnion  of  James,  J., 
In  the  District  Court  of  Appeal,  In  which 
Conrey,  P.  J.,  and  Shaw,  J.,  concurred: 

In  this  action  the  judgment  entered  by  the 
trial  court  was  in  favor  of  the  plaintiff.  There- 
after a  motion  for  a  new  trial  waa  made  by  the 
defendant  and  denied  by  the  court.  Tfae  appeal 
is  taken  frmn  the  Judgment  snd  also  from  the 
order.  * 

PlaintifE  on  the  18th  day  of  April.  1910,  suf- 
-fered  bodily  injuries  in  an  elevator  which  was 
being  run  in  an  apartment<  bouse  in  the  city  of 
Los  Angeles.  The  owner  of  the  apartment  house 
business  waa  Nevada  Irwin.  The  latter  at  the 
time  of  tbe  accident  held  a  policy  issued  by  the 
defendant  herein  indemnifying  her  against  loss 
and  expense  arising  for  damages  accidentally 
suffered  by  reason  of  the  operation  of  elevators 
in  the  apartment  house.  The  maximum  liabili- 
ty fixed  by  the  policy  was  the  sum  of  $5,000 
where  injury  was  suffered  by  one  person  only. 
This  plaintiff,  sfter  suffering  her  injuries,  com- 
menced an  action  in  tbe  superior  conrt  to  re- 
cover from  Nevada  Irwin  damages  on  account 
thereof,  which  suit  resulted  in  a  final  judgment 
(sfter  appeal  taken  and  decided)  in  her  favor  for 


the  stun  of  $2,539.^.  Within  GO  days  after 
this  Judgment  became  final,  Nevada  Irwin  gave 
to  the  plaintiff  herein  her  promissory  note  for 
the  full  amount  of  and  in  satisfaction  of  the 
jndgmcDt  She  then,  upon  the  promissory  note 
seing  surrendered  to  her  and  canceled,  deliver- 
ed to  this  plaintitf  an  assignment  of  her  (the 
bald  Irwin's)  claim  against  tbe  defendant  here 
bn' the  policy  of  indemnity  insurance.  This  ac- 
tion was  then  brought  The  case  was  tried  be- 
fore a  jury  with  the  result  already  indicated. 

The  policy  issued  by  the  defendant  to  Nevada 
Irvin  in  terms  insured  said  Irwin  on  the  ac- 
count mentioned  "against  loss  and  expense  aris- 
ing from  claims  upon  the  assured  for  damages 
on  accoant  of  bodily  injuries  accidentally  suf- 
fered or  alleged  to  have  been  suffered  during 
the  period  of  this  policy  by  any  person  by  rea- 
son of  the  operation  of  the  elevators  described 
herein."  There  were  a  number  of  conditions 
stated  in  the  policy.  It  was  required,  among 
other  things,  that  notice  should  be  given  to  the 
company  immediately  of  any  accident  and  that 
if  suit  was  brought  on  account  thereof,  the  as- 
sured should  forward  to  the  company  all  process 
and  papers  served,  and  then  that  "the  company, 
at  its  own  expense,  will  settle  or  defend  said 
suit  whether  groundless  or  not  The  moneys 
expended  in  said  defense  shall  not  be  includ- 
ed in  the  limits  of  the  liability  fixed  under  this 
pollcgr.  Tbe  assured  shall  not  assume  any  lia- 
bility, nor  interfere  with  any  negotiation  for 
settlement  or  any  l^al  proceeding,  nor  incur 
any  expense  nor  settle  any  claim  except  at  bla 
own  cost  without  the  written  consent  of  the 
company."  It  further  provided  that  "no  action 
shall  lie  against  the  company  for  any  loss  or 
expense  under  tlds  policy  unless  it  shall  be 
brought  for  loss  or  expense  actually  anstalned 
and  paid  in  satisfaction  of  a  final  judgment, 
within  ninety  days  from  tbe  date  of  said  judg- 
ment and  after  trial  of  the  issue."  The  conten- 
tions of  appellant  for  reversal  herein  rest  upon 
two  principal  propositions  which  are  advanced 
in  the  briefs:  (1)  That  under  the  terms  of  the 
polity  no  action  would  lie  against  appellant  im- 
til  toe  assured  bad  actually  paid  the  amount 
of  the  judgment  rendered  agamst  her,  or  some 
part  thereof,  and  that  the  execution  of  a  prom- 
issory note  to  the  injured  party  would  not 
amount  to  payment  within  the  meaning  of  the 
policy;  (2)  that  under  the  facts  shown  in  evi- 
dence the  making  of  the  promissory  note  by  Ne- 
vada Irwin  in  favor  of  this  plaintiff  appears 
not  to  have  been  done  in  good  faith,  and  that  the 
transaction  was  not  bona  fide.  There  seems  to 
bo  no  contention  but  what  an  assured  has  tfae 
right  under  such  a  policy  as  that  here  consider- 
ed to  make  a  valid  assignment  of  a  matured 
claim  against  the  insurer.  The  policy  contains  no 
terms  appropriate  to  forbid  such  assignment.  It 
was  alleged  in  the  complaint  herein,  and  there 
appeared  to  be  no  dispute  as  to  the  facts  of 
the  matter,  that  Nevada  Irwin  gave  the  requi- 
site notices  to  the  defendant  company^  as  to  the 
acddent  having  happened  to  this  plaintiff,  and 
that  when  suit  was  brought  to  recover  damages 
she  delivered  to  the  legal  counsel  for  this  de- 
fendant all  papers  in  connection  with  such  suit: 
that  this  defendant  by  its  counsel  took  charge  of 
the  litigation,  managed  and  controlled  It 
throughout  both  in  the  trial  court  and  upon  ap- 
peal—in fact,  contested  the  action  to  the  court  of 
fast  resort  It  has  been  held  in  several  well-con- 
sidered cases  that  where  an  insurance  company 
acting  under  the  terms  of  policies  practically 
identical  with  those  made  by  tbe  insurer  in  this 
case  takes  out  of  tfae  hands  of  the  assured  direc- 
tion and  control  of  litigation,  its  liability  to  the 
assured  becomes  fixed  and  determined  upon  tbe 
entry  of  judgment ;  and  it  is  also  held  that  if 
precedent  payment  of  the  judgment  is  required 
of  the  assured,  such  payment  may  be  made  by 
promisswy  note.    The  decisionB  indicating  a 
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contrary  Tiev  <m  the  first  propoeition  do  not 
commend  tbemselves  to  our  jndgniMit  as- present- 
ing a  reasonable  and  fair  constraction  of  the 
contract,  when  the  objects  and  purposes  souffht 
to  be  accomplished  are  takea  into  view.  We 
are  in  agreement  with  the  expressions  to  be 
found  in  the  opinimi  of  the  Supreme  Court  of 
Minnesota  in  Patterson  t.  Adam  et  aL,  119 
Minn.  308,  138  N.  W.  281,  48  L.  R.  A.  (N.  S.) 
184.    The  court  there  says:   "The  object  and 
purpose  of  the  contracting  parties  is  not  to  be 
loat  Bight  of  in  constrning  a  contract,  nor  is 
the  rule  that  in  case  of  ambiguity  it  must  be  re- 
solved against  the  one  who  prepared  the  instru- 
ment.   The  language  tn  the  lengthy  document 
before  us  was  not  the  choice  of  the  assured. 
Recognition  needs  be  taken  of  the  enormous 
growth  of  liability  insurance  of  late  yeara.  The 
hazards  of  modern  industries  and  the  risks  con- 
nected with  Bome  of  the  advantages  of  present- 
day  life  call  for  this  kind  of  insurance.  Poli- 
cies attempting  to  fill  this  demand  should,  If 
possible,  be  construed  so  as  not  to  be  a  ddusion 
to  those  who  have  bought  them."    The  court 
proceeds  with  the  statement  that,  even  granting 
that  the  policy  was  so  worded  that  it  mast  be 
considered  one  of  indemnity,  under  the  facts  the 
company  placed  itself  in  a  position  which  re- 
sulted fn  liability ;  there  having  been  no  pay- 
ment of  the  Judgment  in  that  case  by  the  assur- 
ed.   This  last  conclusion  was  based  upon  the 
fact,  as  here,  that  the  company  exercised  the 
right  reserved  to  it  to  settle  and  carry  on  liti- 
gatioq,  ezdading  the  assored  from  any  inter- 
ference therewith.  The  court  again  says:  "Nei- 
ther public  policy  nor  legal  principle  can  be 
invoked  against  the  validity  of  these  provisioos, 
if  they  mean  no  more  than  an  nndertabing  to 
contest  an  Bsserted  claim  agabist  the  assured, 
for  which  it  is  liable  when  established ;  but  it, 
under  the  pretense  of  an  insurance  obllgatioD, 
the  company  carried  ou  litigation  in  the  name 
of  one  who  has  neither  voice  nor  interest  there- 
in, and  which  does  not  affect  the  company  itself, 
because  the  assured  Is  unable  or  unwilling  to 
pay  if  plaintiff  la  awarded  judgment,  it  would 
seem  the  company  becomes  an  officiooa  inter- 
meddler.  •  •  •  We  therefore  hold  that  In  a 
pohcy  sndi  as  this,  where  tiie  company  has  come 
into  tile  UtigatioQ  and  assumed  ezcduaive  con- 
trol thereof  under  its  contract,  it  rec<^iies  a 
liability,  if  it  fails  to  defend  successfully,  to  pay 
the  assured  the  amount  of  the  judgment  It  so 
permits  to  be  established,  not  ezceedlng  the  sum 
stipulated  In  the  policy,  and  also  that,  as  to  the 
plaintiff  (the  plaintiff  being  the  person  who  se- 
cured a  judgment  for  damages  because  of  inju- 
ries suffered),  it  should  be  considered  that  such 
judgment  is  a  debt  due  the  assured  from  the 
company,  and  not  dependent  on  any  contingen- 
cy." It  was  determined  by  that  decision  that  the 
judgment  creditor  of  the  assured  could  attach 
by  gamiahment  the  amount  of  the  liability  in- 
curred by  the  insurance  company  as  a  debt  then 
dne  to  the  assured.    The  following  cases  sup- 
port the  proposition  that  under  the  terms  of  a 
policy  of  indemnity  insurance  which  promise 
to  indemnify  for  loss  paid  by  the  assured  the 
sati^action  of  a  judgment  procured  by  the  giv- 
ing of  a  promissory  note  Is  to  be  deemed  pay- 
ment of  me  judgment  debt:   Kennedy  v.  Fidel- 
ity &  Casualty  Co.  of  New  York.  100  Minn.  1. 
UO  N.  W.  »7,  »  L.  B.  A.  (N.  S.)  478,  117  Am. 
St.  Bep.  658, 10  Ann.  Cas.  673;  Taxicab  Motor 
Go.  V.  Padfle  Ooast  Casualty  Co.,  73  Wash.  631, 
132  Pac.  39S.   In  the  latter  cases  it  ia  pertinent- 
ly suggested  as  being  inconsistent  with  the  gen- 
eral purposes  and  intent  of  such  policies  to  hold 
that,  unless  the  assured  has  the  actual  money 
or  s^ihc  property  to  apply  in  discbarcre  of 
the  judgment,  and  that  such  money  or  property 
Is  BO  applied,  no  liability  ever  arises  against 
the  insurer.    It  has  been  often  fadd.  too  often 
to  re<^uire  citation  of  authorities,  that  where 
there  u  an  azpreaa  agreement  to  tbmt  iatoitt  ft 
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promissory  note  given  to  the  eredttor  w':  .3. 
tinguish  the  debt  to  which  it  ia  to  be  ap».  -. 

'^e  second  proposition  adTanecd  by  i>  rv 
pellant,  we  tiiink,  is  one  which  was  fiaalj  .  -  . 
ed  by  the  Jury,  because  it  rests  npoa  ih^  - 
deuce  heard  in  the  case  and  the  ciiremL.- 
surtoonding  the  matter  to  be  sdrated  »  - 
appeared  that  after  the  i^aintiff  bare  had  S.. 
that  Nevada  Irwin  had  not  suffiaoit  pro^- 
out  of  whidi  she  might  at  the  time  obtic  k 
isfaction  of  the  judgment,  sfae.  thiwoRh  :- 
tomey,  conferred  with  the  attorney  bir  Nf*. 
Irwin ;  that  it  was  thm  agreed  that  a  pre. 
sory  note  should  be  made  by  Nevada  Irv::  i 
paymrat  of  the  Judgment,  and  (pcrbapa  ac  -> 
neoualy)  it  was  alao  nndentood  that  the  pr 
sory  note  after  beios  ao  ^vcn  AoaU 
rendered  and  paid  by  the  assisnment  at  Nf.-.^ 
Irwin's  claim  to  this  plaintiff.  TJpcm  the  - 
of  the  promlssorv  note  satisfaction  of  the 
ment  was  actually  entered.  Under  the  en  -  - 
the  jury  was  altogether  authorized  to  find  -  - 
it  was  the  intent  that  liability  under  tbc  ;  . 
ment  should  be  extingnished  by  the  giviiv 
promissory  note  of  Irwin  to  this  pwnbf.  it 
we  have  suggested,  however,  this  branch  «f  ~t 
case  enters  the  realm  of  fact,  and  it  may  sec  .< 
said  that  there  was  no  evidence  safflcient  te  m 
tain  the  finding  made  by  the  jury  as  ia  in;  • 
from  the  verdict.  And  it  nuiy  be  fitrcbs  a.: 
that  under  the  law  as  announced  in  the  der«  4 
we  first  cited  herein,  when  the  iodriaent  a.-i 
Irwin  became  final  the  liability  w  the  i: 
became  fixed.  Assuming  the  corr«ctiieaB  of  ::i 
concliisicHi.  it  would  thm  have  been  CDiDii«t-:t 
for  Nevada  Irwin,  without  the  eiving  of  a  i'  =■ 
issoty  note,  to  have  assigned  her  cuJn  i;-i< 
the  insurer  to  Rodgers  in  ccKisidavtioo  vt '.' 
satisfaction  of  the  judgment.  The  tranan  - 
aa  it  was  made,  however,  was  perfectly  lep^  - 
the  form  it  took,  and,  we  ttamk,  coDCuiag 
good  faith  of  the  transaction,  as  we  mot,  ni 
wholly  within  the  rights  of  the  partiea 

The  ctHnplaint  made  of  errw  Decause  of 
giving  of  certain  instructions  and  refastl  a 
give  other  instmctions  offered  has  been  cian-> 
ed.  The  court,  in  the  view  we  take  of  the  ct*. 
properly  submitted  to  the  jury  the  qucstiao  u 
to  whether  the  transaction  wherein  the  doU  . 
assignment  were  given  and  made  was  ose  ^ 
ried  out  in  good  faith  and  with  tbc  intCGt  a 
extinguish  the  liability  of  Irwin  npon  the  j>:^ 
ment  The  instmctions  as  a  whole  appear  n 
have  sufficiently  and  correctly  stated  soeh  pnip» 
aitions  of  law  as  the  Jury  needed  advice  ivoa. 

The  judgmmt  and  order  are  affimwd. 

Oray,  Barker  ft  Bowen,  WilUam  A.  Bowo, 

and  Bowen  &  BalUe^  all  of  Los  Angeles,  f-  r 
appellant.  Lee  Blddle,  W.  O.  Mortal,  Baitj 
A.  Hollser,  and  C.  B.  Hortm.  all  oC  Los 
geles,  for  respMidoit 

PEBOURIAIC  In  Its  petttioa  ftor  lebn^ 
tng'the  defendant  InsistB  that  tbe  opbiioe 
the  District  Conrt  of  .^(^eal  hoMa  that  va- 
der  the  terms  of  tbe  policy  of  Inanrance  to 
Neradft  Irvin,  the  c(«npaay  became  boand  » 
pay  to  Irwin  the  amount  tji  tbe  Judgmes: 
recoTered  against  ber  by  the  injured  party 
as  soon  as  it  became  final,  and  without  pml- 
ous  payment  thereof  by  Irwin  to  the  lojond 
parl7,  and  that  tbe  dedston  la  baaed  oa  tint 
prc^wltlon. 

[1 1  The  opinion  Is  not  based  solely  00  Oat 
proposition.  It  also  proceeds  apoo  tbe  the- 
ory that  the  payment  by  Irwin  of  tbe  Jodj^ 
ment  against  her  in  fBTOr  of  the  Injnred  pi> 
ty  Is  a  condition  precedent  to  the  exisUft-e 
of  a  cause  of  action  in  favor  oC  Irwin  tgaiast 
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apany,  as  Indeed  the  policy  exprenly 
s.  but  that  such  preTlona  payment 
>t  be  made  In  mon^,  Imt  may  be  made 
>erty  of  any  k^nd  Including  the  prom- 
note  of  Irwin  If  snch  note  Is  accepted 
sly  as  paymrat — a  theory  In  which  we 

This  leaves  as  the  main  point  of  the 
he  question  whether  or  not  the  note 
ocepted  as  payment  and  was  made  In 
'aith.  This,  as  the  District  Gonrt  says, 
iiiarlly  a  qnestlon  of  fact  which  the 
on  tbe  ertdenc^  rewdTed  against  tbe 
iny. 

i  petition  tot  rdiearlnf  is  dmled. 


K  et  nx.  T.  PAOIFIO  BLEGTBIO  BT. 
OO.   (L.  A.  4000.) 

reme  Court  of  Oalifomia.   May  4,  1917.) 

UBBAND    AND   WiFB  4i=»209(3) — IlTJUBIKB 

WiFK — Actio  KB. 

iy  express  provifdon  of  Code  Cit.  Proc.  f 
subd.  8,  the  husband  and  wife  may  incorpo- 
in  tme  cause  ot  action  a  statement  of  the 
ases  Bostaiued  bv  the  wife  oa  account  of 
onal  injuries,  ano  a  statement  vi  the  conse- 
itial  damages  suflbred  by  the  hnsband. 
:d.  Note.— Vor  othw  cases,  See  Hnri>aBd  and 
e.  Cent  Dig.  H  768.  968,  978.] 

Damages  «=»185— InJuaiM  to  Wm—Rs- 
}VERY  BT  Husband  —  Btidbhob— Sutfi- 

lENCT. 

Uncontemdlcted  eridence  ttiat  a  wife  in  an 
ident  lost  an  arm  abore  the  elbow,  that  she 
t  been  in  sound  health,  and  did  the  housework, 
.  that  her  iajuries  were  permanent,  and  of  a 
:ure  preventing  her  performance  of  her  osual 
ties,  and  that  her  nervous  system  was  serious- 
impaired,  and  that  the  expectation  of  life  of 
Lh  the  plaintiffs  was  upwards  <xC  30  years, 
a  sufficient  showing  upon  which  the  jury  U 
tiionsed  to  find  the  value  of  the  services  of 
e  wife,  since  there  is  no  need  of  direct  or 
press  evidence  of  the  value  of  the  wife's  serv- 
» in  order  to  entitle  tbe  husband  to  recover  for 
e  loss  thereof 

[Ed.  Note.— For  other  cases,  see  Damages, 
ent.  Dig.  S  909.] 

Damages  ^216(1)— Injuries  to  Wife— 

MEASOBB  of  DAUAOES—InSTBUOTIONS. 

In  suit  b;f  husband  snd  wife  for  injuries  to 
le  wife,  an  inatructiMi  that  in  fixing  the  dam- 
ges  the  jury  should  fix  tbe  amount  in  each 
iparate  matter  irre^tective  of  tbe  amount  of 
le  other,  and  sbould  not  consider  wbetber  tlie 
Mai  imount  awarded  is  largft  or  small,  was 
ot  errtmeous. 

[HM.  Note.— For  other  cases,  see  Damages, 

hut.  Dig.  H  MS.  M9.] 

u  DAlfAOIS  ^132(12)— BXOBBBITK  DAICAOES 

— Injuuib  to  .Wife. 

In  suit  by  husband  for  loss  of  wife's  serv- 
cfs  and  by  wife  for  personal  injuries,  verdict  of 
^22,.500  was  not  excessive,  where  tbe  wife,  30 
years  of  age,  lost  an  arm,  suffered  in  both  body 
sDd  mind,  suffered  a  shattered  nervous  system, 
and  was  no  hatger  aUe  to  perfMUi  her  usual 
houiwhold  duties. 

[Ed.  Note^For  other  caass,  see  Damages, 
Cent.  Dig.  I  883.] 

D^Mrtment  1.  Appeal  from  Svvoior 
Court,  Lob  Angeles  Connty;  Vrednidc  W. 

HoQser,  Judge. 


Action  hiy  J.  F.  Meek  and  wife  against  tbe 
Pacific  Electric  Railway  Company.  Jndg- 
ment  for  plaintifrB,  and  order  denying  motion 
for  new  trial,  and  defendant  aiqwals.  Af- 
firmed. 

Frank  Karr,  H.  C.  Gortner,  and  A.  W.  Ash- 
bum,  all  of  Los  Angeles,  for  a^^llant.  E. 
B.  Drake,  of  Los  Angles,  for  respondents. 

VICTOR  E,  SHAW,  Judge  pro  tem.  Action 
by  plalntills  as  hnsband  and  wife  to  recover 
damages  for  personal  Injuries  to  the  latter 
alleged  to  have  been  caused  by  the  defend- 
ant's negligence.  The  trial  resulted  In  a 
vcfdlct  for  plaintiffs,  pursuant  to  which  judg- 
ment was  entered  In  their  favor  for  the  sum 
of  $22,&00,  from  which,  and  an  order  denying 
its  motion  for  a  new  trial,  defendant  aK>eals. 

[1]  The  grounds  upon  whldi  appelant 
se^s  a  reversal  are:  First,  want  of  snffldent 
evidence  to  support  the  verdict;  second,  er- 
roneous instructions  given  to  the  jury ;  third, 
that  the  verdict  la  excessive.  In  addition  to 
a  stat^ent  of  the  Injuries  suffered  by  Eva- 
lena  Meek  and  for  which  compensation  in 
damages  is  sought,  it  was  alleged  in  the  com- 
plaint that  by  reason  thereof,  J,  F.  Meek  had 
Incurred  UaUUty  and  made  expenditures  in 
a  laii;e  sum  for  medicines  and  surgical  treat- 
ment rendered  necessary  on  account  of  the 
injuries  to  his  coplalntlff,  and  that,  due  to 
tbe  loss  of  her  services  caused  by  such  In- 
juries, he  had  sustained  damages  In  the  sum 
of  ^20,000.  Express  authority  for  thus  In- 
corporating in  ca»  cause  of  action  a  state- 
ment of  the  damages  sustained  by  the  wife 
on  account  of  pmonal  Injuries  wltb  a  state- 
ment of  the  conseqn«itlal  damages  suffered 
by  the  husband  Is  foond  In  subdlviaioa  8  of 
section  427  of  the  Code  of  Civil  Procedure, 
whidk  provides  that: 

"In  any  action  bronght  by  the  husband  aud 
wi£e,  to  recover  damages  caused  by  any  injury 
to  the  wife,  all  consequeDtial  damages  suffered 
or  sustained  by  the  husband  altme,  including 
loss  of  the  services  of  his  said  wife,  mfsieys  ex- 
pended and  indebtedness  incurred  by  reason  of 
such  injury  to  his  said  wife,  may  be  alleged  and 
recovered  without  separately  stating  sudt  cause 
oi  action  ari^ng  out  of  snc»  conseiiuential  dun- 
ages  suffered  tx  sustained  by  the  hasband." 

With  r^brence  to  daoiagefl  anstalned  by 
tbe  busband  and  due  to  the  lom  ot  aerrices 
of  his  wife  it  was  alleged  and,  except  as  to 
the  amount  of  damage,  prored: 

"That  before  said  accidMit  said  plaintiff  Eva- 
lena  Meek  was  an  aUe-bodied  woman;  sound  in 
mind  and  body;  made  part  of  her  own  clothes; 
did  the  housework  for  herself  and  husband,  and 
when  she  had  any  one  employed  to  assist  in  tbe 
housework  she  overlooked  the  same,  and,  in  fact, 
was  in  charge  and  control  of  the  household  and 
performed  the  usual  duties  that  a  housewife  per- 
forms in  that  behalf;  but  that  since  said  acci- 
dent said  plaintiff  Bvalena  Meek  has  been  un- 
able to  [>erform,  and  will  never  be  able  to  per- 
form, tbe  said  duties  as  aforesaid,  to  the  plain- 
tiff J.  F.  Meek's  damage  in  the  sum  of  $20,000."^ 

In  rendering  its  verdict  the  jury  found 
that,  due  to  the  Injuries  suffered  by  the  wife, 
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plaintlfl  had  siuttBined  damages  in  the  sam 
of  $15,000,  and  tbat  tbe  damaees  sastalued 
by  J.  r.  Me^  for  loss  of  the  serrlcea  of  his 
wife  and  expenses  was  $7,500.  It  la  conceded 
that  the  expense  Incurred  by  the  husband  tot 
njedlcal  care  and  treatment  was  $1,148,  leav- 
ing a  balance  of  $6,352,  awarded  for  lost 
services. 

[2]  Tbe  attack  made  upon  the  verdict  for 
insuffldency  ot  eridence  Is  directed  to  the 
amount  of  consequential  damage  awarded  (o 
the  plalnUflT  J.  F.  Meek  for  loss  of  his  wife's 
services,  and  this  Is  based  upon  the  fact  that, 
while  the  allegations  of  the  complaint  in  this 
regard  were  conclusively  established,  no  evl- 
denoe  was  introduced  or  offered  as  to  the  pe- 
cuniary value  of  such  services.  The  uncon- 
tradicted eTideuce  in  support  of  the  allega- 
tions that,  prior  to  the  injuries  sustained, 
which  Included  the  loss  of  an  arm  above  the 
elbow,  the  wife  was  In  sound  health,  did  the 
housework,  performed  the  household  duties 
and  usual  duties  of  a  housewife,  and  that 
her  Injuries  are  permanent  and  of  a  nature 
by  reason  whereof  she  will  never  be  able  to 
perform  her  usual  duties,  togetlter  witli  proof 
ot  the  fact  that  her  nervous  system  was  seri- 
ously Impaired,  and  that  the  expectation  of 
Ufe  as  to  both  of  the  plaintiffs  was  ebown  to 
be  upwards  of  30  years,  constituted  a  suffi- 
cient showing  upon  whidi  the  Jury,  guided 
by  th^  gnieral  kAOwledge  of  such  matters, 
were  authorized  to  find  the  value  of  such 
BervUxB.  Bedfl^d  v.  Oakland  C.  S.  Ry.  Co., 
112  Cal.  220,  43  Pac.  1117;  Martin  v.  South- 
em  Paciflc  By^  190  Cal.  285,  62  Pac  515. 
Indeed,  from  the  v&ry  nature  of  the  case,  the 
husband's  loss  is  not  susc^tible  of  direct 
proofL  Suppose  a  wife  polormed  no  manual 
labor,  can  it  be  said  that  her  husband  has  no 
right  to  recover  from  the  wrongdoer  compen- 
satiut  for  randerbtg  her  Incapable  of  per- 
forming BU(ai  service?  The  services  render- 
ed a  wife,  aside  frmn  the  omslderation  of 
her  society,  or  vHiaH  Is  termed  ttie  consorti- 
um, damages  for  wtildi  are  not  recoverable 
in  this  state,  may  be  and  oftra  are  of  such 
character  that  no  witness  can  say  what  they 
are  worth.  C<HM!eding  that  part  of  the  serv- 
ice performed  by  the  wife  might  be  the  sub- 
ject of  market  Yalue  It  is  not  true  when  ap- 
Idied  to  all,  stnoe  the  aid,  advice,  and  assist- 
ance rendered  a  hud)and  In  conducting  bis 
affairs,  and  management  ct  the  hnne,  Is  not 
to  be  tested  by  what  such  service  could  be 
hired  for.  Hence  "there  is  no  need  of  direct 
or  express  evldoioe  of  the  value  of  a  wife's 
services,  either  by  the  day,  we^  or  any  other 
stated  period.  In  order  to  entitle  the  hudwnd 
to  recover  for  the  loss  thereof,  as  the  rela- 
ti<m  which  slie  sustaUis  to  him  is  a  spedal 
and  peculiar  one,  and  tbe  actual  facts  and 
circumstances  of  each  case  should  guide  the 
Jury  in  estimating  for  thranselves,  in  the 
lli^t  of  their  own  observation  and  experi- 
ence, and  to  the  satlsfactlcm  of  their  own 
consciences,  the  amount  which  would  fairly 
and  Justly  oompoiaate  the  husband  for  his 
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losa"  13  Cyc.  ik  215,  note  22.  Se^  aim. 
Metropolitan  St.  B.  Ca  v.  Johnson.  91  Ga. 
466,  18  S.  E.  816;  Kimberly  v.  Howland,  143 
N.  0.  398,  55  S.  Bl  77S,  7  Ii.  B.  A.  (N.  SO  545; 
Denver  ConsoL  Tramway  Co.  v.  BUey.  14 
Colo.  App.  132,  50  Pac  476 ;  Penn^ivania  B. 
B.  Oa  V.  Goodman,  62  Pa.  329;  Selleck  v. 
City  of  Janesville,*  104  Wis.  670,  80  N.  W. 
944,  47  L.  B.  A.  691,  76  Am.  St.  Rep.  802- 
TbB  tAtt  that  some  of  the  cases  suwortlng 
the  proposition  are  from  Juriadlctians  where 
both  the  coDsortiuin  as  well  as  the  services 
of  the  wife  are  elements  of  damages  recover- 
able by  the  husband  render  them  of  no  less 
weight  as  authorities,  since  they  hold  that 
the  service,  whether  physical  in  character  or 
rendered  in  an  advisory  capacity,  tor  whlrfi, 
as  well  as  the  corsortlum,  recovei7  is  son^t, 
is  not  a  subject  as  to  the  value  of  which  di- 
rect evidouse  is  required. 

By  an  InatructlfHi  des^nated  C,  tibe  Jury 
was  told: 

"In  view  of  the  fact  that  this  is  an  action  by 
the  plaintifEs  for  the  injuries  to  the  wife,  and 
also  by  the  husband  for  lost  aenicea  of  his  wife, 
and  alleged  expenseo,  I  instruct  you  tliat  in  fix- 
ing the  damages,  -  if  any,  yoa  should  fix  the 
amount  in  each  separate  matter  irrespecUve  of 
the  amount  in  the  other,  and  should  not  ccmsider 
whether  the  total  amount  awarded  is  lar«  <w 
small,  but  should  fix  the  amount  in  eacn  in- 
Btaoce  acoording  to  the  instructions  tbat  I  have 
given  you  on  that  issue." 

A^iellant  insists  that  the  Inatmctian  was 
prejudicial  in  that  it  not  only  caused  tbe 
Jury  to  low  Bigbt  of  Oie  fact  that  lOalntUEs 
were  entitled  to  but  one  payment  on  account 
of  the  injuries  suffered,  but  required  tbe  Jury 
to  arrive  at  their  verdict  by  a  process,  tbe  ef- 
fect of  which  was  weil  calculated  to  bierease 
tbe  award  to  a  sum  In  excess  oi  tbat  wbldi 
they  would  otbtsrwise  have  fixed  as  tbe  to- 
tal damage  to  both  plaintiffs  tor  the  wrong 
suffered.  And  also  claims  that  tbe  Instmc- 
ti<Hi  is'  In  omfllct  with  one  wherein  the  Jury 
was  taiA: 

"In  the  event  that  yon  find  for  &t  plaintiA 
herein,  you  should  return  but  one  verdict  for  an 
amount  which  in  your  judgment  will  compensate 
both  plaintiffs  for  the  damaxe  and  loss  suffered 
by  reason  ot  the  injury  to  the  plaintiff  E)ralena 
Meek." 

[I]  We  are  nnaUe  to  perceive  any  merit  In 
these  contentions.  Only  one  verdict  was  re- 
tusned,  and  by  that  the  Jury  found  that  the 
total  damage  sustained  by  botb  plaintiffs  was 
$22,500.  In  view  of  the  taxA  that  the  action 
was  not  only  to  recover  damages  for  the 
wife's  Injuries,  hut,  on  b^ialf  of  the  hu^nd, 
to  recover  tor  loas  ot  her  services,  ttw  In- 
struction designated  U,  wherein  the  jucy  was 
told  that  th^  slionld  not  permit  the  amount, 
wbettier  large  <a  small,  awarded  in  tbe  one 
case,  to  influence  than  In  fixing  compensa- 
tion toT  the  other  was,  in  our  <q>lnlon,  a  oor- 
rect  stat«nent  of  the  law  jHroperly  given  tbe 
Jury,  and  in  acoordanoe  with  which,  as 
shown  by  the  form  of  their  verdict  in  fixing 
the  amounto  found  due,  tt  acted  In  arriving 
at  a  conclusion. 

[4]  Aside  from  the  amount  of  the  award. 
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there  Is  notblng  disclosed  by  the  record  from 
which  we,  as  a  matter  of  law,  can  b&j  that 
the  verdict  is  excessiTe.  Svalma  Me^  was 
at  the  time  of  the  accident  30  years  of  age, 
and,  among  other  serious  Injuries  of  a  per- 
manent natare  suffered,  as  the  loss  of  an 
arm,  in  consequence  of  all  which  she  has  not 
only  suffered  In  both  mind  and  body,  but  can 
indulge  In  little  or  no  bop&  for  future  Im- 
proved condition  of  health.  The  language 
used  by  this  court  in  Reeve  v.  Colusa  Gas  & 
Blec.  Ga,  1S2  Cal.  99,  92  Pac.  89,  wher^ 
the  court  refused  to  disturb  as  excessive  a 
verdict  for  (30,0CN)  awarded  to  a  woman  S7 
years  of  age,  is  applicable  to  the  facts  herein 
Involved.   It  was  there  said: 

"It  is  impossible  adequately  to  describe  the 
suffering  and  misery — past,  present,  and  future- 
inflicted  upon  the  plautiff  as  a  consequence  of 
tbe  injury.  The  verdict  is  large,  the  amount 
oi  damage  was  a  question  for  the  jury,  subject 
to  the  luperviuon  and  correction  of  the  trial 
court,  and,  having  been  passed  by  the  latter 
without  disapproval,  it  is  not  for  us  to  say,  un- 
der the  circumatancea,  tiiat  it  is  excessive. 

See,  also,  Morgan  t1  Southern  PactQc  By., 
95  C9al.  601,  30  Pac.  601,  where  It  is  said: 

"A  verdict  will  not  be  disturbed  because  ex- 
ceMive,  'unless  amount  of  the  damages  Is 
obviously  so  disproportionate  to  the  injury  prov- 
ed as  to  justify  the  conclusion  tbat  toe  verdict 
is  not  tbe  result  of  tbe  cool  and  dispassionate 
discretion  nt  the  Jury.' " 

In  tbe  case  at  bar  It  appears  that  tbe  sum 
awarded  by  the  jury  omslsted  of  $15,000  for 
.injuries  to  the  wife,  |1,148  for  expenses  in- 
curred and  paid  by  the  husband  on  account 
of  her  injuries,  and  96392  for  loss  of  ser^-lces 
to  the  husband.  There  is  nothing  disclosed 
by  the  record  upon  which  this  court  can  as 
a  matter  of  law  say  that  the  verdict  is  ex- 
cessive. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SLOSS,  J.;  SHAW,  J. 


JOHNSON  V.  T.  D.  REDUCTION  GO.  et  al. 

(L  A.  4025.) 
(Supreme  Court  of  (Mifomla.    May  4,  1917.) 

1.  APFKAI,  AMD  ESBOB  «=>994(3)— SCOPB  OF 

Revixw— Credibilttt  of  Witnkssks. 
If  witnesses  compared  notes  with  plaintiff 
and  exhibited  a  partisan  feeling  in  testifying, 
tbat  was  for  erauideration  of  the  trial  judge, 
and  not  for  the  court  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  39Olr^906^.] 

2.  Nuisance  «=a72  —  Public  Nuisancb— 
Abatement—Right  6r  Action. 

Civ.  Code,  }  3480,  defines  a  public  nuisance 
as  one  which  a&ects  at  the  same  time  an  entire 
community  and  any  considerable  number  of 
persons,  although  the  damage  to  individuals  may 
be  unequal.  Section  34^  provides  that  a  private 
person  ma^  maintain  an  action  for  a  public  nui- 
sance if  It  is  specially  injurious  to  himself. 
Code  Civ.  Proc.  S  731,  provides  that  an  action 
may  be  brought  by  any  person  whose  property  is 
injuriously  affected,  or  whose  personal  enjoy- 
ment is  lessened  by  a  nuisance.  Defenwmt 


malstsined  30,000  hogs  In  pens  and  fed  them 
the  refuse  collected  from  the  entire*  city  of  Los 
Angeles.  A  private  individual  owning  land  in 
the  vicinity  sued  to  abate  the  alleged  nuisance. 
Beld,  that  as  be  was'  specially  affected,  he  could 
maintain  the  suit,  although  other  peiBons  in  the 
same  vicinity  were  affected  by  the  nuisance,  and 
it  was  in  fact  public. 

tEd.  Note.— Fw  other  cases,  see  Nuisance, 
Cent  Dig.  U  164-160.1 

Department  1.  Ai^)eal  from  Superior 
Court,  TiOS  Angeles  County;  W.  M.  Conley, 
Judge. 

Injunction  by  W.  R.  Johnson  against  the 
y.  D.  Reduction  Company  and  others.  De- 
cree tor  plaintiff,  and  d^endants  appeal. 
AfQnned. 

Collier  &  Clark  and  James  E.  Shelton,  all 
of  Los  Angeles,  for  app^lants.  Robert  L. 
Hubbard,  of  lios  Angeles,  &>r  reiBpondent 

VIOTOR  B.  SHAW,  Judge  pro  tern.  This  la 
an  action  brought  by  plaintiff  to  eujoln  the 
continuance  of  a  nuisance  alleged  t»  have  been 
created,  and  maintained  by  d^endants  in 
growing  and  feedll^  hogs  upon  garbage  pro- 
duced and  gathered  in  the  city  of  Loe  Angeles, 
from  whence  it  was  transported  tn  cars  to  a 
railroad  switdi  adjacmt  to  the  lots  and  pens 
of  defendants,  wblcb  covered  an  area  of  about 
200  acres,  where  they,  at  all  times,  kept  ap- 
proximately 30,000  head  swine  upon  a 
daily  raticm  of  some  300,000  or  400,000  pounds 
of  city  garbage  hauled  out  and  fed  to  them. 

l%e  appeal  Is  by  defendants  from  a  judg- 
ment  In  favor  of  plaintiff  granting  a  perma- 
nent Injunction  as  prayed  tor,  the  effect  of 
which  Is  to  prevent  defendants  from  shl^li^ 
to  said  switch  and  distributing  as  feed  to 
said  hogs  at  the  place  in  question  garbage 
or  similar  material  of  a  partially  fermented, 
decayed  or  decaying  character,  and  from 
maintaining  at  said  place,  or  in  the  vicinity 
thereof,  hogpens  where  such  material  shall  be 
kept  and  fed  in  a  manner  to  pollute  and  be- 
foul the  atmospbere  with  noxious,  unwhole- 
some, and  offensive  odors,  in  consequence  of 
which  plaintiff  and  his  family  shall  be  de- 
prived of  the  free  use  and  «ijoymeut  of  Ms 
home,  or  whldi  shall  lojariou^  affect  his 
property. 

The  court  made  findings  from  which  It 
clearly  appears  that  the  effect  of  the  opera- 
tions, conducted  at  a  place  less  than  a  mile 
distant  from  the  plaintiff's  home,  was  to 
create  vile  and  noxious  odors,  offensive  to 
the  senses,  and  which  reacdied  and  polluted 
the  air  in  the  vicinity  of  and  In  plaintiff's 
residency  at  times  rendering  it  unfit  for  oc- 
cui>ation,  thus  Interfering  with  the  enjoy- 
ment thereof  and  causing  his  family  great 
Inconvenience  and  physical  distress. 

[1]  Ai^llants  insist  that  there  was  not 
sufficient  evidence  Introduced  to  justify  the 
action  of  the  court  as  to  some  of  the  findings 
made.  This  objection  Is  not  directed  so  much 
to  the  substance  ot  the  findings  as  to  tbe  ex- 


4tB»For  other  cases  see  same  tople  and  KBT-NUUBBR  In  all  Key-NumtMred  Dlseits  and  Indwas 
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aggerated  and  snperlatlve  form  of  language 
need  by  the  court  In  descrlMng  the  alleged 
variety  of  extensive  odors  and  disagreeable 
conditions  created  by  the  acts  of  def«»dants 
which,  in  a  numbor  of  ways,  as  found  by  the 
court.  Interfered  with  the  plaintlfC  and  his 
family's  ccnnfort  and  health  and  their  right 
to  the  enjoymwt  of  his  home,  so  all^^  to 
be  Impaired  and  destroyed  by  the  conditions 
to  which  he  and  bis  family  were  subjected. 
Not  <mly  was  there  direct  testimony  of  wit- 
nesses In  support  of  the  finding,  but  Infer- 
ences fairly  dedudble  &om  facts  proved,  and 
the  manner  in  which  the  defendants  con- 
ducted the  business,  tend  strongly  to  estab- 
lish the  material  facts  found  by  the  court, 
and  upon  which  the  Judgment  Is  based.  The 
fact  that,  as  claimed  by  appellants,  such  wit- 
nesses "cwnitared  notes  with  plalntifr*  and 
In  testifying'  exhibited  a  partisan  feeling, 
while  a  subject  for  consideration  by  the  trial 
Judge,  is  not  one  with  which  this  court  Is 
concerned.  An  examination  of  the  record 
discloses  no  Just  ground  for  the  attack  made 
upon  the  flndlngs. 

In  their  answer  defendants,  as  a  separate 
defense,  alleged  that  a  lai^  number  of  per- 
8M1S  by  reason  of  living  and  having  homes 
In  the  vicinity  of  the  place  where  the  hogs 
were  kept  and  ted  were  equally  with  plain- 
tiff affected  by  the  operations  which  it  was 
claimed  oonstltuted  a  nuisance,  and  if  found 
to  be  a  nuisance,  then  it  was  of  a  public  na- 
ture, as  defined  in  section  3480  of  the  Civil 
Code,  and  since  plaintiff  suffered  no  q)eclal 
injury  he  could  not  by  reason  of  section  349B 
of  the  ClvU  Code  maintain  an  action  to  en- 
join the  same.  Notwithstanding  such  defense 
was,  on  motion,  stricken  from  the  answer,  It 
neverOidesfl  appears  that  evidence  was  re- 
ceived upon  the  Issue  so  assumed  to  have 
been  raised,  from  which  the  court  found: 

"That  thM«  are  a  coQsiderable  number  of 
other  persons  hviog  as  Dear  to  the  said  hoe 
ranch  as  does  plaintiff,  and  some  near«,  and 
In  almoat  a  direct  Hue  between  plalntifTs  home 
and  said  bog  randi,  and  tbe  odors  which  arise 
from  the  bog  rancli  and  permeate  the  atmos- 
phere as  heretofore  described,  at  times,  affect 
the  other  persons  residing  in  that  comnnmity 
in  the  same  manner  and  nearly  to  tbe  same  de- 
gree as  plaintiff." 

[t]  The  ruling  of  the  court  in  striking  from 
the  answer  the  matter  set  up  as  a  separate 
defense  is  assigned  as  error,  upon  which,  and 
the  findings  Quoted,  appellants  strenuously 
Insist  upon  a  reversal  of  the  judgment.  The 
contentioQ  Is  based  upon  the  claim  that  not 
only,  as  shown  by  the  all^atlons  of  the  an- 
swer made  the  subject  of  the  motion  to  strike 
out,  but  as  shown  by  the  quoted  finding  of 
the  court,  the  nuisance  was  of  a  public  na- 
ture, as  defined  by  section  3480  of  the  Civil 
Code,  as  to  which,  as  provided  by  section 
8493  of  the  Civil  Code,  a  private  person  may 
not  maintain  an  action  unless  the  nuisance 
is  "specially  injurious  to  himself."  The  facts 
■of  the  case  are  practically  identical  with 
those  Invtdved  In  that  of  Viaber  t.  Zumwalt, 
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128  Cal.  483,  61  PftC.  82,  wbere  the  nnlsance 
complained  of  was  caused  by  the  manner  in 
whl<*i  a  creamery  was  operated  in  a  thickly 
settled  neighborhood  by  reason  whereof  vHe 
and  offwslve  odors,  Btmdies,  etc,  were  per- 
mitted to  escape  and  pollute  the  air  In  and 
about  the  dwellings  and  homes  of  a  consid- 
erable number  of  persons,  rendering  theia 
unfit  for  occupation,  thus  causing  the  plain- 
tiff, who  sued  alwe  In  said  action  and  others 
dmilarly  affected,  great  distress  and  Incon- 
venience. The  court,  after  a  lengthy  dlscn»- 
slon  of  the  point  here  made,  urged  by  the 
appellant  therein,  h^d  that,  conceding  tbe 
nuisanoe  to  be  of  a  public  nature,  such  fiicts 
did  not  deprive  the  Individual  plaliriiff  vC 
the  right  to  an  actlcm  tor  its  abatement  If  it 
interfered  with  or  obstructed  the  use  and 
enjoyment  of  his  private  pn^rty;  that  as 
to  each  of  such  persons  whose  homes  were 
rendered  uninhabitable,  and  tbe  right  to 
personal  enjoyment  thereof  seriously  Impair- 
ed by  Bu<^  odor  and  stench,  a  cause  of  action 
existed  for  tbe  abatement  of  the  nuisance, 
which  each  of  them  so  ^)eclaUy  Injured 
might  maintain  Civ.  Code,  {  3493;  Code 
CHv.  Proc  {  731.  The  rule  adopted  was  ap- 
proved and  applied  in  Me^  v.  De  Latonr.  2 
Cal.  Ai^.  261,  83  Pac.  300,  which  also  was 
a  case  involving  like  facta  to  the  one  at  bar. 
Counsel  for  appellants,  conceding,  if  ac> 
cepted  as  the  law,  the  decisive  character  of 
the  Zumwalt  Case,  attack  it  upon  the  ground 
that,  while  section  731  of  the  Code  of  GlvU 
Procednre,  as  it  then  read.  In  express  terms 
authorized  any  person  whose  pn^)erty  is  in- 
juriously affected  or  whose  persmial  enjoy- 
ment is  less^ied  by  the  nuisance  defined  In 
section  3479  of  the  Civil  Code  to  sue  for  the 
abatement  thereof,  the  effect  of  tbe  amend- 
ment thereof,  made  in  1905  (St  IfiOS.  p.  ISO^ 
was  to  deprive  persons  so  injnrltfaidy  affected 
of  tbe  right  of  action.  Reference  to  the 
amraidment  shows  an  added  clause  the  sole 
purpose  of  which  was  to  «npower  district  at- 
torneys and  city  attorneys  of  th^  own  motion 
to  Institnte  civil  actions  for  tbe  abatemait  oC 
puldic  nnlBaaoes  In  counties  and  dtles.  and 
to  compd  Uiem  so  to  do  when  directed  by  the 
I^slatlve  authorities  of  counties  and  cities. 
Clearly  It  was  not  the  intention  of  tbe  Legis- 
lature by  enacting  the  amendment  to  abridge 
or  affect  the  rights  given  by  the  section  prior 
to  the  amendment  to  private  persons  In 
maintaining  actions  for  the  abatement  of 
nuisances  whether  of  a  private  or  public  na-  r 
ture  when  the  effect  thereof  seriously  Im- 
pairs their  health,  abridges  their  right  to 
personal  enJoym«at,  or  renders  their  dwell- 
ings and  homes  unfit  for  occupation.  Its 
only  purpose  was  to  provide  statutory  au- 
thority for  the  InstitutiiMi  of  dvU  actions  for 
the  abatement  of  public  nuisances  by  mnnict 
pal  officers. 

Counsel  for  appellants,  in  support  of  his 
dalm  for  reversal,  has  dted  a  number  of 
autlioiltlei  to  tlw  effect  that  whwe  a  con- 
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riderable  number  of  persons  sastaln  a  com- 
mon injury  only  as  a  result  of  tbe  nuisance 
the  Injury  Is  public — ^illustrations  of  which 
are  found  in  cases  involving  obstructions  to 
highways  and  navigable  streams,  or  offensiTe 
odors  and  unwholesome  smells  free  from 
babltfltlous  and  which  affect  those  only  trav- 
eling nptm  highways  or  In  public  places. 
Such  eases  are  not  In  point  and  are  readily 
distinguished  from  those  where  the  disagree- 
able odors  and  smells  i>ollute  the  air  In  and 
about  the  dw^lings  and  places  of  business 
of  persons  to  such  an  extent  as  to  render 
them  uninhabitable,  and  cause  the  occupants 
thereof  Inconvenience  and  physical  distress. 
See  Wood  on  Nuisances  (3d  Ed.)  8  671; 
Adams  V.  City  of  Modesto.  131  CaL  601,  63 
Pac.  1083. 

While  conceding  some  apparent  conflict  of 
decisions  upon  the  question,  we  are  of  the 
opinion  that  the  correct  rule  to  be  applied 
is  stated  in  tbe  Zumwalt  Case,  supra,  and 
upon  the  authority  ttiereof  the  Judgment  Is 
atflrmed. 

We  concur:  SLOS3,  J.;  BHAW,  J. 


FEOPLG  T.  LOOAN.   (Or.  202&.) 
(8upr«ne  Court  of  Oallfonda.  May  3,  1817.) 

1.  Homicide  «s»309(1)  —  MANSLAtjaHTKB — 
Provocation — Iwstbuctions. 

While  it  is  proper  to  instruct  that  to  reduce 
hrauicide  to  manslBughter,  defined  by  Pen.  Oode, 
t  It^,  aa  unlawful  ItilUog  without  malice,  on  a 
•udden  quarrel  or  heat  of  passiou,  the  heat  of 
pasuon  muBt  be  such  as  would  naturally  be 
aroused  in  an  ordinarily  reasonable  person,  and 
that  defdidant  must  have  acted  under  it,  it  is 
error  to  instmct  that  there  must  have  been  a 

Sersonal  injury  inOicted  or  attemj^ted  to  be  in- 
icted  on  defendant,  aa  the  heat  ot  passion  may 
be  due  to  other  causes;  and  it  is  lor  the  jui7 
to  determine  whether  or  not  tlie  facts  and  cir- 
cumstances in  e^ence  are  sufflcient  to  lead 
them  to  believe  defendant  acted  under  a  heat  of 
pusion,  or  to  create  a  reasonable  doubt  thereon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  (  649. 

For  other  definitions,  see  Wt^rds  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

2.  HOHICIUB  «=9340(1)— ApPBAIr-PSBJUDICIAl. 

Errob— Failubx  TO  Give  Ikstbuctions. 
There  being  other  circumstances  calling  for 
an  instruction  on  manslaughter,  erroneously 
limiting  the  provoking  cause  of  heat  of  passion 
to  personal  injury  is  prejndiciaL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  716.] 

In  Bank.  4PPeal  ^Trom  Superior  Court 
Alameda  County;  Wlldam  S.  Wells, 

Dave  Logan  was  conrlcted  d  murder,  and 
appeals.  Reversed. 

Frank  J.  Murphy,  Charles  N.  Douglas,  of 
San  Francisco,  A.  L,  Frlck,  of  Oakland,  and 
Oscar  Hudson,  of  San  Francisco,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Blordan,  Deputy  Atty.  Gen.,  for  the  People. 


V.  LOGAN  1121 

HENSHAW.  J.  The  defendant  charged 
vrith  the  crime  of  murder,  was  convicted  ot 
murder  In  the  second  degree,  and  sentenced 
to  life  imprisonment.  Upon  his  appeal,  first 
heard  by  the  District  Court  of  Appeal,  it  was 
urgently  Insisted  tbftt  the  trial  court  erred 
to  his  .Injary  In  aa  instruction  which  It  gave 
on  the  crime  of  maiulai^ter.  Hho  District 
Court  ef  Appeal  upheld  the  conTictl<m  and 
a  petitl<ni  for  hearbw  before  this  court  waa 
asked  upon  the  gronnd  that  the  District 
Court  Appeal  had  mistaken  Oie  argument 
of  anpeliAnt  Miainat  tb»  legality  of  the  In- 
struction. Vat  a  filrthw  oonsideratlon  of 
this  qneetlon  a  taeaxipg  here  was  ordered. 

It  Is  not  questioned  but  tiiat  instrneUons 
defining  the  crime  of  manslaughtw  under 
the  facts  developed  at  tbe  trial  were  pnH>er 
to  he  given.  The  Importance  to  tbe  deCeodant 
of  decnrate  Instructiaia  beoomes  manifest 
from  the  foUowhv  brief  statonent  of  facts. 
This  statement  Is  not,  ot  ooorse,  to  be  re- 
garded as  containing  any  Tlew  at  this  court 
upon  tbe  w^i^t  to  be  given  to  tAie  defoid- 
antra  evldnice.  It  Is  simply  a  statement  of 
tbe  eridenoe  which  defoidant  liimeelf  and 
his  witnesses  offered,  both  to  exculpate  blm 
and  to  lessen  the  degree  of  tbe  crime  from 
that  chained.  The  parties  and  the  principal 
witnesses  were  colored  people.  Mabel' f  ones, 
a  colored  prostitute,  had  formerly  been  the 
Intimate  of  the  deceased,  John  BroolEs.  He 
was  her  "lover" ;  her  "man."  During  his  ab- 
sence from  the  dty  of  San  Frondsco  she 
transferred  her  favors  to  the  defendant,  who 
lived  with  her.  She  and  defendant  had  re- 
tired for  the  night  together,  when  Brooks 
knocked  at  her  door  In*  the  house  of  prosti- 
tution where  she  was  living  and  demanded 
admission.  He  threatened  to  kick  the  door 
in  and  to  shoot  them  through  It  if  the  door 
was  not  opened.  The  defendant  then  arose 
from  the  bed  In  his  night  clothes  and,-  un- 
armed, opened  the  door.  Brooks  entered  the 
room  with  a  pistol  In  his  hand  and  d^and- 
ed  that  the  woman  leave  the  room  and  talk 
with  him,  and  threatened  to  shoot  her  as  she 
lay  in  the  bed  if  she  did  noli  do  so.  Logan 
protested,  and  Brooks  turned  on  him  and 
beat  him  to  the  ground  with  the  pistol  whidi 
he  held  in  his  hand,  then  Jumped  on  him  and 
beat  liim  over  the  head.  The  house  was 
aroused,  the  police  were  sent  for,  and  Brooks 
fled.  This  was  the  origin  of  the  lU  feeling 
between  the  men.  After  this  jencounter 
threats  of  BroolEs  were  brought  both  to  the 
knowledge  of  Logan  and  of  tl^  Jones  woman, 
he  declarii^  that  he  would  Idll  them  both. 
In  fear  of  this, .  defendant  went  armed. 
Brooks  waa  physically  mudi  the  superior  of 
Logan.  On  the  nl^t  of  their  fatal  encounter 
Logan  entered  a  resort  of  the  colored  people 
— part  saloon,  part  caf6 — ^in  which,  for  the 
entertainment  of  the  guests,  there  was  a 
piano.  He  was  about  to  go  to  San  Diego, 
and  had  purchased  a  ticket  for  that  purpose. 
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He  went  to  the  resort  to  meet  a  friend,  not 
kuowing  that  Brooks  was  In  the  place.  In 
fact,  however.  It  appears  that  Brooks  was 
under  employment  .there  as  pianist  and  en- 
tertainer. Logan  walked  back  through  the 
bar  and  Into  the  restaurant  or  caf€  where 
the  piano  was  situated  to  procure  something 
to  eat.  It  was  quite  usual  in  that  place  for 
the  guests  to  walk  back  toward  the  kitchen 
and  give  their  orders  directly  to  the  cook, 
and  this  lAgon  proceeded  to  do,  still  uncon- 
scious that  Brooks,  who  was  seated  at  the 
piano,  was  In  the  room.  In  so  walking  to- 
ward the  kitchen  his  course  led  him  bdilnd 
Brooks  seated  at  the  piano.  The  distance 
between  the  two  men  was  very  short  As 
he  passed.  Brooks  swung  around  on  the 
piano  stool  and  rose  to  bis  feet,  saying: 
"What  the  hell  are  you  standing  behind  me 
for?  Why  don't  you  go  on  and  sit  down?" 
Brooks  bad  one  or  both  hands  in  his  pocket 
He  sprang  toward  the  defendant,  who 
Jumped  beck,  drew  his  pistol,  and  began  to 
fire.  The  deceased,  the  much  more  powerful 
man,  fdrced  him  to  the  ground,  and  be  crai- 
tlnued  to  fire  while  the  deceased  was  on  top 
of  him  and  beating  him.  One  or  more  of 
these  shots  proved  fatal,  Brooks  collapsed, 
and  Logan  fled,  afterwards  surrendering  him- 
self ttf'the  officers  of  the  law.  Under  its  evi- 
dence the  prraecution  attempted  to  show  that 
the  defendant,  harborli^  a  spirit  of  murder- 
ous reroige  for  the  Inlnrles,  real  or  fancied, 
which  Brooks  had  inflicted  upon  htm,  8oi«ht 
him  out  in  the  cafe,  stood  behind  blm  until 
Brooks'  attention  was  directed  to  him; 
Brooks  then  rose  to  his  feet  and  the 
defendant  wby  he  was  thus  standing  behind 
him,  to  whldi  tbe  defendant  replied,  "Are 
yon  afraid  of  me?"  pnsbed  Brooks  with  his 
left  hand,  stepped  badk  himself,  drew  his 
pistol,  and  Immediately  b^^  to  flre^  Over 
certain  features  of  ttie  encounter  Uie  erldoice 
leaves  little  doubt  Brooks  dffl  arise  and 
fiiee  the  defendant  wlQi  one  or  both  hands  In 
bis  pocket,  and  either  before  the  defendant 
drew  his  pistol  (as  the  defendant  testifies) 
or  after  he  drew  his  pistol  and  fired  the  first 
shot  (as  the  witnesses  for  the  people  testify). 
Brookii  did  spring  upon  tbe  df4endanfr, 
hurled  him  to  the  ground  and  fought  blm  on 
the  floor,  the  defendant  being  underneath. 

This  Is  a  sufficient  r^umS  of  the  evidence 
for  the  purposes  of  the  consideration  to  fol- 
low. The  court,  after  Its  instructions  con- 
cerning the  nature  and  elements  of  the  crimes 
of  murder  in  the  first  and  second  degrees, 
defined  manslaughter  to  tbe  Jury  correctly  In 
the  terms  and  language  of  the  Penal  Code, 
saying  that: 

"Voluntary  manslauBhtfif  is  the  unlawful  fcill- 
ine  of  a  human  being  without  malice,  upon  a 
stiddeo  quarrel  or  heat  of  pastion."  Pen.  Code, 
192. 

It  then  gave  a  furttter  Instructlou  to  the 
Jury  In  the  following  langns^e: 

"I  Instroct  you  that  in  the  case  of  a  volnatary 
killing  of  a  human  being,  without  lawful  excuse 


or  jusdficatioD,  in  order  to  reduce  tbe  killing 
from  murder  to  manslaughter,  there  must  be  a 
serious  and  highly  provokine  injury  inflicted 
upon  the  person  killing  sufficient  to  excite  an 
irresistible  passion  in  a  reasonable  person,  or 
an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the'  iwrsoB  killing. 
The  kiUing  must  be  Qie  result  of  the  sudden, 
violent  impulse  of  passion,  supposed  to  be  ir- 
resistible, for,  it  there  should  appear  to  have 
been  an  interval  between  the  assault,  or  a  prov- 
ocation given,  and  the  killing,  sufficient  for 
the  voice  of  resson  and  humanity  to  be  heard, 
the  killing  must  be  attributed  to  deliberate  re- 
venge, and  should  be  punished  as  murder." 

And  again: 

"To  reduce  the  kiiling  from  murder  to  man- 
slaughter, you  must  find  from  tbe  evidence  that 
such  killing  was  the  result  of  a  sudden,  violent 
impulse  of  passion  on  the  part  of  the  defend- 
ant, caused  by  some  immediate  serious  or  highly 

Srovoking  injury  ioflicted,  or  attempted  .to  be 
iflicted,  on  the  person  or  reputation  of  the 
defendant,  and  which  injury  was  sulQcientj  in. 
your  minds,  to  excite  an  irresistible  passion  in  a 
reasonable  person,  and  the  intenal  of  time,  if 
any,  between  the  provocation  and  the  killiog, 
if  any,  was  not  sufficient  for  the  defendant's 

Eassion  to  cool  and  the  voice  of  reason  and 
umanity  witUn  him  to  be  heard." 

These  Instructions  »re  almost  literally  a 
transcript  of  section  2S  of  the  Orlmes  and 
Punishment  Act  of  1800.  Stats.  1850,  p.  231. 
But  that  section  ceased  to  be  the  law  by  fail- 
ure to  redact  It  in  the  Penal  Code.  People 
V.  Salvador,  71  CaL  18, 11  Pac.  801. 

[1]  In  the  present  condition  of  our  law  It 
Is  left  to  the  Jurors  to  say  whether  or  not 
the  facts  and  circumstances  in  evidence  are 
sufficient  to  lead  them  to  believe  that  the  de- 
fendant did,  or  to  create  a  reasonable  doubt 
in  their  minds  as  to  whether  or  not  he  did, 
commit  his  offense  under  a  heat  of  passloo. 
The  Jury  Is  further  to  be  admonished  and 
advised  by  the  court  that  this  heat  of  pas- 
sion most  be  such  a  passion  as  would  natu- 
rally be  aroused  in  the  mind  of  an  ordinarily' 
reasonable  person  under  the  given  facts  and 
circumstances,  and  that,  consequently,  no  de- 
fendant may  set  up  his  own  standard  of  con- 
duct and  Justify  or  excuse  himself  because 
In  fact  his  passions  were  aroused,  unless  fur- 
ther the  Jury  believe  that  the  facts  and  cir- 
cumstances were  sufficient  to  arouse  the  pas- 
sions of  the  ordinarily  reasonable  man.  Thus 
no  man  of  extremely  violent  passion  could  so 
Justify  or  excuse  himself  if  the  exciting  cause 
be  not  adequate,  -nor  could  an  excessively 
cowardly  man  Justify  himself  nnless  the  cir- 
cumstances were  such  as  to  arouse  the  fears 
of  the  ordinarily  courageous  man.  Still  fur- 
ther, while  the  conduct  of  the  defendant  Is  to 
be  measured  by  that  of  the  ordinarily  reason- 
able' man  placed  la  Identical  circumstances, 
the  Jury  is  properly  to  be  told  that  tbe  ex- 
citing cause  must  be  such  as  would  naturally 
tend  to  aruuse  tbe  passion  of  the  ordinarily 
reasonable  man.  But  as  to  the  nature  of  the 
passion  itself,  our  law  leaves  that  to  the 
Jury,  under  these  proper  admonitions  from 
the  court.  For  the  fundamental  of  the  in- 
quiry is  whether  or  not  the  defendant's  rea- 
son was,  at  the  time  of  bis  act,  so  disturbed 
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or  otMcnred  hy  aome  passioi^not  necessarily 
fear  anft  sever  of  course  the  passion  for  re- 
venge—to sneh  an  extent  as  would  render  or- 
dlnaiy  mm  of  average  disposition  liable  to 
act  rnfidily  or  witbont  dne  ddlberatlon  and 
reflection,  and  from  this  passion  rather  than 
from  judgment  Maher  v.  People,  10  Mich. 
217,  81  Am.  Dec.  781.  Thus  the  sight  of  a 
wlf6  In  adnltery,  or  even  a  reasonable  belief 
tliat  bis  wife  was  committing  an  act  of  adult- 
ery, although  the  belief  may  be  nnfoonded, 
has  been  held  sufitdeDt  evidence  to  go  to  the 
Jui7  as  «mtlng  "the  heat  ct  passion"  in  the 
mind  of  the  defendant  State  v.  Tanz,  74 
Conn.  177,  60  Atl.  37,  54  L.  R,  A.  780,  92 
Am.  St.  Rep.  20G.  And  this  heat  of  passion 
may  result  from  terror  as  well  as  anger  or 
Jealousy-  Stevenson  v.  U.  162  U.  8.  313, 
16  Sup.  Ct  839,  40  U  Ed.  980;  Wiley  v.  State 
{Tex.  Cr.  App.)  65  S.  W.  190.  It  may  arise 
from  the  slayer's  father-in-law  attempting 
to  take  from  him  his  wife  and  children.  Cole 
V.  State,  45  Tex.  Cr.  R.  225,  75  S.  W.  527. 
These  cases  serve  to  illustrate  that  it  Is  not 
alone  the  fear  ot  great  bodily  Injury  which 
will  reduce  a.  homicide  to  the  grade  of  man- 
slaugbter.  The  passion  aroused  may  be  one 
entlrdy  dlscramected  vrlth  any  tear  of  per- 
sonal Injury,  the  fondamoital  Inqidry  bdng, 
we  repeat  whether  it  be  anffldent  to  obscure 
reason  and  render  the  average  man  liable  to 
act  rashly.  Mack  v.  State.  63  Ga.  698;  Flan- 
agan V.  State,  46  Ala.  703.  The  next  propo-- 
sltlon  for  the  jury's  determination  Is  whether 
the  existence  of  the  provocative  cause  arous- 
ing passion  being  shown  the  defendant  in 
tAct  did  act  under  it  It  remains  but  to 
add  that  in  this  state  the  question  has  re- 
ceived due  consideration  In  the  cases  of  Peo- 
ple v.  Bmggy,  93  Cal.  476,  29  Pae.  26,  and 
People  V.  Jones,  160  Cal.  868,  117  Pae  176. 

[2)  Indisputably,  then,  the  instruction 
which  was  given  was  erroneous  under  our 
existing  law.  The  only  remaining  considera- 
tion Is  whether  or  not  it  was  injurious  to 
defendant  But  upon  this  suffice  it  to  say 
that,  having  in  mind  the  fticts  as  above  out- 
Hned,  the  feelings  naturally  engendered  in 
defendant's  mind  by  the  indignity  previously 
put  upon  him,  the  physical  superiority  of  the 
deceased,  the  aggressive  manner  in  which 
he  accosted  him,  the  fear  that  he  was  about 
to  be  subjected  to  a  second  humiliating  beat- 
ing, there  was  at  least  some  evidence  tending 
to  reduce  the  crime  from  murder  to  man- 
slaughter, for  the  due  consideration  of  which 
evidence  defendant  was  of  right  entitled  that 
the  Jury  should  be  correctly  instructed.  For, 
as  well  said  in  Stevenson  v.  United  States, 
supra: 

•The  evidence  might  appear  to  the  court  to 
be  simply  overwhelm  ing  to  show  that  the  killing 
was  in  fact  murder,  ana  not  manslaughter  or  an 
act  performed  in  self-defense,  and  yet  so  long 
as  tnere  was  some  evldoice  relevant  to  the  issue 
of  manslaoghter,  the  credibility  and  force  of 


such  evidence  mast  be  for  the  Jury,  and  cannot 
be  matter  oi  law  for  the  deCUion  of  the  court." 

The  Judgment  and  ord«r  appealed  from  are 

therefore  reversed. 

Weooncor:  SLbSS,  J.;  SHAW,  J.;  MBI^ 
VIK,  J. 


WARD  et  al.  v.  INDUSTBIAL  ACC.  COM- 
MISSION OF  STATE  OF  OAIJtFOBNIA 
et  ah   (S.  F.  7fiS9.) 

(Supreme  Court  of  California.   May  2,  1917.) 

Masteb  and  Skevant  ®=>373— Wokkmen'8 
Compensation  Act— Accidbht  Abisino  ovt 
0¥  Employment. 
Injury  to  employ^  sent  In  a  team  to  dig  post 
boles,  from  accidental  discharge  of  a  gun,  which, 
with  his  acquiescence  and  that  of  the  employer, 
a  fellow  servant  had  taken  along  for  personal 
use,  was  not  from  an  accident  arising  Out  of  the 
employment  within  the  Workmen's  Compensa- 
tion Act  (St  1913,  p.  279) ;  the  accident  not 
resulting  from  a  risJc  reasonably  incident  to  the 
employment,  bat  bearing  no  reietioa  to  the  na- 
ture imE  the  employroenL 

In  Bank.  Application  by  John  Ward  and 
another  for  writ  of  review  against  the  In- 
dustrial Accident  Commission  of  the  State 
of  Gallfomla  and  others.  Award  of  compen- 
sation annnlled. 

Walter  H.  Linforth,  of  San  Francisco,  for 
petitioners.  Christopher  M.  Bradley,  of  San 
Francisco,  for  respondents. 

HENSHAW,  J.  John  Ward,  petitioner 
herein,  is  a  contractor.  William  Ward,  Ws 
brother,  was  employed  by  John  to  do  general 
labor.  John  had  a  contract  to  dig  post  holes 
on  land  some  miles  distant  from  the  city  of 
Santa  Barbara.  William  was  directed  to 
drive  the  team  hauling  the  wagon  which  con- 
tained the  tools  and  implements  for  this 
work.  The  work  would  ctmsume  several 
days.  Thomas  Ward,  a  nephew  of  both  of 
the  brothers,  was  employed  John  Ward  to 
accompany  his  Uncle  William  on  the  wagon 
to  the  scrae  of  the  work  and  then  during  the 
progress  of  It  to  take  care  of  the  horses. 
Thrjmas  was  a  young  man  of  about  21  years 
of  age.  The  wagon  was  loaded  with  the 
tools  and  implements,' and  Thomas  climbed 
onto  it  taking  his  seat  beside  ills  uncle,  the 
driver,  William.  He  took  with  him  and 
placed  on  the  seat  between  himself  and  his 
ancle,  a  shotgun,  resting  the  butt  of  the  gun 
on  the  seat  and  the  barrel  leaning  against 
the  tools  and  implements  with  which  the 
wagon  was  loaded.  He  took  the  gun  for  hia 
own  pleasure,  thinking  he  would  "get  a 
chance  to  hunt  out  there  after  we  quit 
work."  The  shotgun  had  no  connection  wltb 
nor  hearing  upon  any  part  of  the  work 
which  the  men  were  employed  to  do.  Hia 
employer,  John,  knew  he  was  taking  the 
gun.  His  Uncle  William  knew  that  be  bad 
placed  it  on  the  seat  between  them  and  did 
not  object.    After  having  thus  proceeded 
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Bome  miles  oa  tbelr  Journey,  In  a  rough 
place  on  the  road,  the  gun  slipped  from  Its 
Insecure  position  on  the  seat,  strode  the 
footboard,  and  was  dl8<4iarged,  the  shot 
striking  William  Id  the  left  arm  and  mutilat- 
ing It  so  as  to  necessitate  amputation.  Un- 
der this  state  of  facts — and  they  are  with- 
out controversy — the  Industrial  Accident 
Commission,  to  which  application  was  made 
for  compensation,  awarded  compensation  un- 
der its  dndlns  that  the  injury  "arose  out  of 
and  happened  in  the  course  ot  said  employ- 
ment, and  occurred  while  the  injured  em- 
ploy6  was  performing  service  growing  out  of. 
Incidental  to  and  In  the  course  ot  his  em- 
ployment" To  review  this  award  the  em- 
ployer and  his  insurance  company  secured 
this  writ  <^  review,  and  the  sole  question 
presented  is  whether  it  can  be  said  that, 
within  the  contemplaticm  of  our  law,  this  ac- 
cident "arose  out  of"  William  Ward's  em- 
ployment ;  for  admittedly  it  happened  in  the 
course  of  his  employment  and  while  he  was 
performing  service  under  his  employment. 

Clearly  we  think  this  award  cannot  be  up- 
held. Respondents*  attomex  has  referred  us 
to  no  authwlty  upholding  any  similar  award, 
and  from  his  known  Industry  and  ability  it 
is  a  safe  assumption  that  such  authorities  do 
not  exist.  The  case  is  clearly  one  where  an 
employA  In  the  performance  of  his  duty 
meets  with  an  accident  bearing  no  relation 
whatsoever  to  the  nature  ot  the  employment. 
The  only  argument  in  support  of  the  award 
would  be,  It  seems  to  us,  that  the  employer 
In  permitting  the  fellow  employ^  to  take, 
with  him  the  shotgun  subjected  the  injured 
man  to  an  extra  hazard.  But  as  against 
this  It  is  clear  that  the  employer,  though  he 
knew  that  the  shotgun  was  to  be  taken 
along,  neither  ordered  it  nor  In  any  other 
way  than  by  his  silence  as'sented  to  It  It 
1«  not  even  contended  that  the  employer 
knew  that  the  gun  was  loaded,  ^d  unload- 
ed It  was  as  harmless  as  any  of  the  tools 
which  they  were  carrying.  It  was  quite 
open  to  the  injured  man  to  object  to  the 
presence  of  the  gun,  if  in  fact  he  did  object 
to  it,  and  it  was  but  a  part  of  common  pru- 
dence for  blm  to  have  seen  that  the  gun  was 
unloaded  when  he  assented  to  his  nephew 
placing  it  In  this  (Avlously  dangerous  posi- 
tion. The  decision  of  this  matter  is  clearly 
within  the  principle  declared  in  such  cases 
as  Coronado  Bea<^  Co.  v.  Plllsbury,  172  Cal. 
682,  158  Pac.  212,  L.  R.  A.  1916?,  1164,  and 
Fisherlng  v.  Plllsbury,  172  Cal.  690,  158  Pac 
215.   In  the  first  of  these  cases  it  Is  said: 

"The  accidents  ariBine  oat  of  the  employment 
of  the  person  injured  are  those  in  which  it  is 
possible  to  trace  the  injury  to  the  nature  of 
the  employe's  work  or  to  the  risks  to  which  the 
employer's  business  exposes  the  employ^.  The 
accident  must  be  one  resultiofr  from  a  risk  rea- 
sooably  incident  to  the  employment." 

This  accident  was  no  more  reasonably  In- 
cident to  the  employment  than  it  would  have 
been  had  a  i^stol  been  carried  In  the  neph- 


ew's pocket  and  by  the  same  Jolt  of  the  was- 
on  had  been  accidentally  dtsdiarsed  to  ttaa 
injury  ot  the  ancle. 
The  award  Is  therefore  annulled. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  SLOSS,  J.;  MELVIN,  J. 


PALO  Al/ro  MOT.  BUILDING  &  LOAN 
ASS'N  T,  FIRST  NATIONAL  BANK  OF 
PALO  AMX).    (OiT.  1622.) 

(District  Court  of  Appeal.  Third  District,  Calt 
fomia.   March  12,  Wl7.   Rehearing  Denied 
by  Supremo  Court  May  10,  1017.) 

1.  BuflLDINa    ANn    Ix>AN  AaSOOIATlONS 
23(1)— OfFICEBS  —  AUTHOBTTY    —  I-TVIDCNCS 
— SumCIENCT, 

The  fact  that  the  secrrtary  of  a  corporsr 
tion  was  intrusted  by  the  board  ot  directors 
with  the  performance  of  soiqe  of  their  duties 
did  not  Justify  tlie  conclusion  that  the  board 
had  abandoned  Its  functions  to  be  exorcised  by 
the  secretary,  where  it  was  shown  that  the 
board  stiU  directed  and  supervised  matters  of 
importance  in  the  business  of  the  corporation. 

[Ed.  Note.— For  other  casoe,  see  Building  and 
Loan  AssociatiMis,  Cent  Dig.  ({  27,  SI.] 

2.  BtrZLDINO  AND  LOAII  AB80C:[ATI0JT8  «=326 
—  CONTBACTB  —  IbBEQUUBITIES  —  RaTUI- 
OATttON  BT  DiRECTOaS. 

Irregularity  in  advanidng  the  money  of  a 
corporation  before  the  loan  was  approved  by 
the  board  of  directors  was  cured  by  the  subse- 
quent approval  and  ratification  of  the  loan  hy 
tiie  directors. 

3.  Buhjjino  aitd  Loan  Associations  ^»28 
— iBRBaui^aiHEs  in  MAEino  Loah— ]^oh* 

OF  BOBBOWBB  TO  COMPI^N. 
A  borrower  who  actually  obtained  a  loan 
from  a  corporation  could  not  object  to  any  ir- 
regularity in  the  proceedings  whereby  he  secur- 
ed it  and  a  bank  concerned  in  obtaining  the 
loan  for  him  is  in  no  better  position  to  complain. 

4.  MOBTOAQBa  ^SS>25&}  —  COHBIIOBAnOH  — 
EXIS-'INO  Dbbt^Imtsskot. 

A  trust  deed  given  in  place  of  a  mortgage 
and  in  release  thereof  properly  Included  an 
amount  of  interest,  since  interest  and  princi- 
pal stand  upon  the  same  footing  aa  to  the  ctm- 
sidcration  for  the  security. 

[Ed.  Note.— For  other  cases,  see  Mcntgaica. 
Gent  Dig.  {  34.]  • 

5.  CoapOBATioss  ^»42G(1)  —  Resolution  of 
Stockholdebs  —  Wbitino  Down  Stook 
Holdings. 

The  resolution  of  the  stockbcMers  and  di- 
rectors of  a  corporation  in  "writing  down"  the 
value  of  its  stock  holdings  to  the  amount  of  a 
defalcation  of  its  secretary  in  order  to  secure 
permission  to  resume  businesst  which  resolu- 
tion expressly  provided  that  it  should  not  be 
deemed  in  any  manner  a  waiver  ot  the  corpora- 
tion's rights  to  enforce  any  claim,  liability,  or 
obligation  due  from  any  debtor,  etc.,  did  not 
deprive  the  corporati(xi  of  the  right  to  sue  for 
the  conversion  of  a  check  ca^ed  by  tike  stock- 
holder at  a  bank  without  authority. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  IS  1596.  1702.] 

6.  SUBBOQATION  «=32~ReSOLUTION  OF  StOCK- 
HOLDEEB— SECBETABT'8  BoND. 

Nor  would  such  resolution  support  the  coa- 
tention  that  the  amount  received  on  the  secre- 
tary's bond  should  be  ra-edited  pro  rata  on  the 
claim  for  the  conversion  of  the  cbedc. 

[Ed.  Note.— F(H-  other  cases,  see  Subrogation, 
Cent  Dig.  }  3.] 
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7.  buxldino  and  "loas  assoouixoifa  ^» 

23(4)— Secbbi-abt—Powibs. 
A  secretary  of  a  corporation  had  no  aothoiv 
it;       virtae  of  his  office  to  indorse  and  ouh 
a  check  payable  to  the  corporation. 

[Bd.  Note.— For  other  cases,  aee  Building  and 
Loan  Aaaodatloiw,  Cent  IMg.  f  2ft.l 

&  PunoiPAX.  Am  AontT  <8»106(7>-^iitkob- 

BTT  OF  AOKStT  —  TRAHSRS  OV  niHOIPAL'S 

PllOl'JSBTr. 

In"  the  absence  of  authority,  express  or  im- 
.  plied,  an  agent  cannot  transfer  his  principal's 
property  and  aucfa  authority  will  not  be  pr«- 
somed.   [Ed.  Noto.— For  other  casea,  aea  Princi- 
pal and  Agent,  Oant  Dig.  {  283Hij 

9.  COEPOBATIOIffl  «eE»420-'OFnOKB8  — RiOHT 

TO  Deal  with  Corpobatb  Pbopkktt  fob 

Own  Benkfit— Notice. 
tn  view  of  Oiv.  Code,  I  2230,  prcdiibiting, 
with  ezc^tiooi,  tmstees  and  their  agents  from 
taking  part  in  tranBacdtma  eraceming  the  trust 
in  waich  they  are  interested  advers^  to  the 
beoeSciary,  and  secticoi  2234,  providing  that 
violation  of  sui^  prorisims  is  a  fraud  against 
the  benefldary,  and  section  2322,  relating  to  the 
manner  of  creating  a  trust,  an  officer  of  a  cihv 
poration  who  is  an  agent  and  trustee  within  the 
contemplatioD  of  such  sections  has  no  authority- 
to  use  the  corporate  property  for  his  own  bene- 
fit, and  saeh  use  is  notice  of  ladk  of  authority. 

pSd.  Note.— IIV>r  other  eases,  see  Oorpwations, 
.ObbL  Dig.  IS  1720-1728.  1725.] 

to..  OOBPOBATIONS  «=9428<11)— ACTB  Off  ASTOT 

— Imputation  of  Knowledge. 
Where  an  agent  of  a  corporatioo  is  dealing 
with  corporate  property  in  his  own  behalf  in  a 

'  transaction  in  which  be  i«  interested  adversely 
to  the  corporation  Mr  In  a  scheme  to  de&and  the 

•  corporation,  it  will  not  be  jH^sumcd  that  he  will 
conununicate  to  the  cM'poration  facts  affecting 
the  transaction,  and  knowledge  of  such  facts 
will  not  be  imputed  to  a  corimration,  except 
where  the  corporation  is  in  fact  represented  in 
the  whole  transaction  by  the  officer  as  agent, 
since  the  knowledge  of  the  agent  is  considered 
and  imputed  as  the  knowled^  at  the  iHrincipal 
mly  when  the  totmet  acquire*  it  In  coarse  ci 
his  A$fineT. 

[Ed.  Note.-— For  otHer  eases,  see  Corpora tione, 
Cent.  Dig.  {  1760.] 

11.  PWIfCIPAL  AND  AOBNT  *=»177(1)  —  Pm- 
aUMFTION— lUPUTATION  OF  KNOWLEDGE. 

Any  presumption  that  an  agent  will  com- 
municate knowledge  to  his  principal  is  disput- 
able. [Ed.  Note.— For  other  caaes.  see  Principal 
and  Agent,  Cent.  Dig.  §g  670,  672.] 

12.  GOBPOKATIONS  ^»4^4)— AUTHOBHTY  OH 

OmCEBft— Ostensible  Powkb. 
Where  the  secretary  of  a  corporation  with- 
out authority  indorsed  a  check  payablo  to  the 
corporation  and  used  the  proceeds  in  a  trans- 
action in  which  he  was  interested  adversely  to 
the  corporati<Hi,  there  being  no  eridenco  that  he 
bad  before  applied  corptvate  property  in  sub- 
stantially the  same  manner,  the  corporation  is 
not  bound  by  the  agent's  act  nor  estopped  to 
deny  bis  authority. 

[Ed.  Note:— For  other  ease*,  see  CorporatioDs, 
Oent.  Dig.  H  1700.  1701.] 

13.  Bills  and  Notes  «:=>S41  —  Houm  in 
Due  Coubsb— Pabtieb  in  Pbivjtt. 

Wliere  the  secretary  of  a  corporation  with- 
out authority  indorsed  a  chedf  payable  to  the 
corporation  to  a  bank,  as  between  the  corpora- 
ti<m  and  the  bank  the  doctrine  of  bona  fide 
holder  does  not  apply,  as  they  are  parties  in 
privity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8  »20.] 


14.  Bills  and  Notes  <S=>336  —  Xnoobebb  zir 

Due  Coubse — Statute. 
Nor  is  the  bank  an  indorsee  in  due  course  as 
defined  by  Civil  Code.  |  3123,  or  entitled  to  the 
rights  of  such  indorsee  as  enumerated  by  seo' 
tion  3124. 

[Bd.  Not&— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §8  819,  820.] 

16.  OOBPOEATIONS  «s>426{l>-^ICiaAPraOPKIA- 

TION  OF  COBPORATE  FUNDB. 

The  contention  that  the  corporation  suffered 
no  loss  because  the  money  was  used  to  secure 
title  to  property  upon  which  the  corp<nation  bad 
a  mortage  equal  to  the  amount  of  tiie  check  i» 
without  merit. 

VSjA.  Note.— For  other  cases,  see  Cuporatiou, 
Cent.  Dig.  8S  1596,  1702.] 

16.  CoBPOBATioNS  <e=3>4i26<12>— AcTs  or  Offi- 
cers— Ratitication. 

In  view  of  CSv.  Code,  g  2310,  providing  that 
a  ratification  of  an  agent's  act  can  be  made  only 
in  the  manner  necessary  to  confer  original  a.i- 
thority  tot  the  act  ratified  or  where  an  oral 
ratification  would  suffice  by  accepting  or  re- 
taining tiie  benefit  of  the  act  with  notice  there- 
of, where  the  secretary  of  a  corporation  without 
authority  indorsed  a  check  payable  to  the  cor- 
poration and  used  proceeds  to  secure  tiHe 
to  property  upon  which  tlie  corporation  had  a 
mortgage,  the  fact  that  the  corporation  subso- 

SuenHy  took  a  renewal  deed  of  trust  in  place  of 
tie  mortgage  did  not  amount  to  a  ratification 
of  the  secretary's  luauthoriaed  act  of  which  it 
was  not  then  awar& 

[Ed.  Note.— For  other  caaoa,  aee  Corporations, 
Cent.  Dig.  II 1702,  ITia] 

17.  COBPOBATIONS  ®=>426(10)— ACTS  OF  OtTI- 
OEBS— RATIPrCATION. 

Even  though  the  corporation  was  benefited 
by  the  ezecuti<m  of  the  rcnowal  truat  deed,  iti 
retention  of  euch  benefits  would  not  cmstituta 
a  ratification  of  the  act  or  prevent  it  from  re- 
pudiating the  unauthorized  act,  since,  when  a 
principal  first  acquires  knowledge  ot  facta,  if 
the  time  and  ccmditiona  are  such  that  ha  cannot 
in  justice  to  himself  repudiate  the  whole  of  the 
agent's  act,  he  may  stand  upon  what  he  has  au- 
tborixed,  and  the  third  person  must  bear  the 
loss  resulting  from  his  dealing  with  an  agent 
without  learning  the  extent  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  18  1702,  1704,  1714.] 

Aroeal  from  Superior  Court,  City  and' 
County  of  San  Bteiu^co;  Frank  J.  Moraa- 

ky,  Judga 

Suit  by  the  Palo  Alto  Mutual  Building  & 
Loan  Association  against  the  Elrst*  Nation- 
al Bank  ot  Palo  Alto.  Judgment  for  plains 
tiff,  and  defendant  api^eals.  Affirmed. 

Green,  Humphreys  &  Green,  of  San  Fran- 
dsco,  for  appellant  J.  S.  Hutdilnson  and 
Gushing  &  Gushing,  all  of  San  Francisco, 
for  respondent. 

BURNETT,  J.  The.  suit  Is  for  the  convex 
slon  of  a  check  for  $7,500  and  the  proceeds 
thereof.  The  answer  denies  the  conversion 
and  sets  up  the  special  defense  that  plaintiff 
discounted  and  cashed  the  chertf  at  defend- 
ant's bank,  that  the  money  was  appropriated 
for  the  benefit  of  plaintiff,  and  that  the  de- 
mand in  suit  has  been  paid.  Kespoodent  Is  a 
building  and  loan  assodatlon,  and  apj>ell8nt 
a  national  bank,  both  doing  business  In  Palo 
Alto.  Appellant  was  not  the  bank  of  deposit 
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of  respondent;  the  banking  business  of  the 
latter  being  done  at  the  Bank  of  Palo  Alto. 
One  Marsball  Black  was  the  secretary  of  re- 
spondent, but  held  no  other  position  thereixL 
Appellant  bank  was  located  in  the  same 
block  aB  respondent's  place  of  bu^ess,  while 
the  Bank  of  Palo  Alto  was  three  blocks  dis- 
tant Plaintiff's  ownership  of  the  check  was 
admitted  by. the  pleadlncs.  said  dieck  being 
In  tlie  foUowfng  form: 
"¥7,500.  Daniel  Heyer. 

"San  Francisco,  Cal.,  May  6,  1910.   No.  IWl. 

"The  An^o  ic  London  Paris  National  Bank 
of  San  Frandaco:  Pay  to  the  order  of  Palo 
Alto  M.  B.  ft  AsB'n  $7,600oo/io(i  seventy- 
five  hundred  oo/ioo  doUarg.     Dani«l  M«jer" 

Black  Indorsed  the  cheek  as  follows: 
"Pay  to  die  order  of  E^rst  Natiraial  Bank. 

Palo  Alto  Hut  Bid.  &  Lou,  by  BfazahaU  Black, 

Secretary" 

— and  delivered  It  to  appellant.  At  that 
time  two  deeds  respectlTely  from  Annie  Mac- 
Intyre  and  Alexander  Maclntyre  to  Black, 
covorlng  a  tract  of  land  in  Palo  Alto,  were 
on  deposit  in  escrow  with  appellant  to  be  de- 
livered to  Blade  on  the  payment  of  $7,866.40. 
Aniellant  recelTed  the  tiheck,  bo  Indorsed 
and  delivered,  wlthont  the  actual  knowledge 
of  respondent,  and  applied  the  proceeds  as 
follows:  It  credited  the  account  of  Alex- 
andw  Maclntyre  at  the  bank  with  the  sum 
of  $2,76Ek2S,  and  apiiUed  $4,611.15  on  a  ^om- 
Issory  note  thai  due  from  Maclntyre  to  ap- 
pellant, thus  paying  the  note.  Of  the  former 
amount  It  remitted  MaxUn^yre  $2,866  In  cash, 
and  ai^ed  what  remained  aK)ar«iUy  to  an 
overdnft  due  from  Maclntyre  to  Itsdf.  The 
balftnoe  of  $133.60  It  paid  to  Black  in  cash. 
It  then  delivered  deeds  to  Blade,  who 
thus  acquired  title  to  said  pnqierty.  Prior 
to  March,  1910^  Made  had  organized  a  cor- 
poration known  as  thB  "IfarBhall  Black  In- 
restment  Company,"  of  wfaidi  he  was  the 
president  and  manager,  and  he  owned  prac- 
tically all  the  stock.  On  March  22,  1910,  the 
Invwtment  company,  through  BladE,  apiAted 
to  respondent  fbr  a  loan  of  $7JX)0  upon  the 
security  of  said  land  standing  then  in  the 
name  of  the  Macln^res.  The  appUcatlon 
for  the  loan  was  approved,  the  mon^  ad- 
vanced, and  Black,  on  receAvii^  Uie  deeds 
from  the  Maclntyres,  etmveyed  the  property 
to  said  investment  company,  which  had  ex- 
ecuted a  mortgage  on  the  property  to  re- 
spondent for  the  said  sum  of  $7,600. 

On  November  2S,  1911,  the  investment  com- 
pany. Id  consequence  of  the  release  of  the 
mortgage  and  other  considerations,  executed 
to  the  San  Jose  Abstract  OomiMtny,  as  trus- 
tee for  the  benefit  of  respondent,  a  trust  deed 
covering  said  property  as  security  for  said 
indebtedness  to  reqiondent  The  sum  se- 
cured thereby  was  $8,500.  value  actually  re- 
ceived by  said  company  and  until  September, 
1912,  respondent  had  no  knowledge  of  the 
misappropriation  of  the  s^urate  and  inde- 
pendent sum  of  $7,800  covered  by  the  check 
involved  herein.  About  this  time  it  became 
known  that  Blade  was  a  defaulter  to  the  ex.- 
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tent  of  over  $100,000,  and  the  facts  concern- 
ing the  transaction""  between  him  and  apifel- 
lant,  as  to  said  check,  came  to  light.  On  ac- 
count of  said  defalcation  the  building  and 
loan  commission  of  the  state  compelled  re- 
spondent, pendii^  investigation  as  to  its 
financial  omdttion,  to  suspend  business.  The 
suspension  continued  from  October  1,  1912, 
to  December  14,  1012,  when,  after  the  adop- 
tion of  a  i4an  of  remrganlzatlon  of  the  finan- 
ces 1^  the  directors  and  stodcfaolders  In  com- 
pliance with  the  donand  of  said  oommis- 
aione-,  the  assodatlon  was  permitted  to  re- 
sume business.  This  lAan  te  folly  set  fOrth 
in  the  findings,  and  It  amounted  substantial- 
ly to  a  snfllcleiit  reduction  In  the  value  of  the 
stock  of  the  stodeholdws  to  cover  the  deficit 
caused  by  Blacli^a  d^alcations,  tikus  making 
it  ai^>ear  that  the  assets  of  the  association 
equaled  its  liabilities.  In  consenting  to  said 
plan  the  board  of  directors  of  reqiondeiit 
adopted  the  following  resolution: 

"Be  it  fnrthn-  reserved  that  the  acceptance 
and  carrying  out  of  said  plan  or  any  charge  or 
entry  made  Bjirsaant  thereto  or  otherwise  shall 
not  be,  or  be  deemed  to  bc^  in  any  manner  a 
waiver  by  this  corporation  of  any  right  it  may 
have  to  in  any  manner  enforce  any  claim,  Ua* 
bility,  or  obligation  whatsoever  due  from  any 
debtor  or  par^  ia  any  Duuraer  involved  in  or 
connected  with  the  loss  rolerred  to  in  said 

Slan  and  generally  known  as  the  MardiaU  Bladi 
efidmcy?' 

The  same  resolution  was  adopted  at  Ute 
stockholders'  meeting. 

Counsel  cm  both  sides  have  displayed  great 
Industry  and  ability  in  presenting  their 
views  as  to  the  1^1  propositions  involved, 
and  seemingly  have  exhausted  about  all  the 
learning  on  the  sut^ect.  Tba  dlscusdon  has, 
indeed,  taken  a  wide  range,  and  we  cannot 
within  reasonable  limits  follow  it  In  all  its 
ramifications. 

We  think  tb»  contmitAons  of  sibilant  have 
been  satlsfactorllr  answered  In  the  Ixlef  of 
respondent,  and,  as  far  as  spedfic  attention 
is  paid  to  than,  we  shall  probably  do  little 
more  than  present  a  synopsis  of  the  argu- 
ment contained  In  said  brief. 

[1]  As  to  the  authority  of  Marshall  Black 
to  represent  respondent,  upon  whldi  appe- 
lant lays  much  stress,  the  court  found  as 
follows: 

"That  at  all  times  mentioaed  in  said  com- 
plaint and  for  several  years  immediately  prior 
to  May  d,  1910,  one  Marshall  Black  was  the 
secretary  of  plaintiff,  but  did  not  hold  any  oth- 
er office  in  the  said  plaintiff,  and  was  not  a 
director  thereof;  that  during  all  of  said  time 
the  business  of  plaintiff  was  managed  and  con- 
trolled by  a  board  of  directors,  and  said  Mar- 
shall Black  (as  such  secretary)  bad  cJiarge  of 
the  bunoess  of  said  plaintiff  corporation,  sub- 
ject to  the  control  and  supervision  of  the  board 
of  directors  of  plaintiff,  except  as  otherwise 
found  her^." 

Tbere  is  abundant  ev4daioe  for  the  si^ 
port  of  this  finding,  notwithstanding  app^- 
lant's  contention  that  Black  was  literally  in 
control  of  the  business,  that  he  was  pennlt- 
ted  to  handle  the  business  of  the  assodatlon 
as  he  saw  At,  and  that  the  dlrecton  took  no 
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part  In  Its  maQagement  and  never  examined 
Its  books  and  records.  Appellant  makes  a 
common  mistake,  to  which  we  have  had  oc- 
casion before  to  advert,  In  that  It  has  direct- 
ed attention  to  evidence  opposed  to  said 
Qndlng,  but  has  ignored  what  is  favorable 
thereto.  Besptmdent  calls  attention  to  some 
20  matters  of  Importance  In  the  business  of 
the  association  which  had  been  directed  and 
supervised  by  the  board,  as  shown  by  the  evi- 
dence. These  we  need  not  enumwate,  but 
they  are  sufficient  to  justify  the  conclusion 
of  the  court,  and  they  certainly  negative  the 
daim  that  the  board  abdicated  Its  authority 
and  abaDd<»ied  its  functions  to  be  exercised 
by  Black.  We  think  it  can  safely  be  said 
that  tbe  assooiatlon  was  actually  under  the 
supervision  and  control  of  said  board,  and 
that  Black  was  authorized  to  discharge  only 
the  duties  that  usually  belong  to  the  office 
which  he  held,  although  we  could  not  affirm 
witb  much  confidence  that  said  board  of  di- 
rectors "were  particularly  vigilant  and  ac- 
tive in  guiding  Its  affairs."  Like  many  other 
similar  boards,  they  were  disposed  to  with- 
hold their  ptfswial  individual  attention  from 
the  exercise  of  the  duties  of  the  secretary 
in  the  business  of  the  concern,  believing,  no 
doubt,  that  these  matters  could  and  would 
receive  effective  conslderatloD  from  said  of- 
flcer.  If  the  directors  had  been  as  active  and 
vigilant  as  they  should,  it  is  quite  probable 
that  the  rascality  of  Black  would  have  been 
discovered  much  earlier,  to  the  great  ad- 
vantage of  tbe  association  ti^  its  stockhold- 
ers. It  is  but  a  truism  to  say  that  directors 
of  such  orgatiizatione  gmerally  confide  too 
much  to  the  honesty  of  their  ministerial  of- 
ficers and  are  too  prone  to  delegate  to  the 
latter  services  which  should  be  performed  or 
personally  supervised  by  the  directors  tbon- 
selves.  Hie  misplaced  confidence  in  an  un- 
worthy agent  herein  disdesed  finds  many  a 
parallel  in  tt»  history  of  such  orgaidzatlons, 
and  the  serious  and  deplorable  consequences 
of  such  confidence  should  be  a  lesson  to  those 
chained  with  the  duty  of  managing  these  Im- 
portant concerns  Involving  the  Interests  of 
those  illy  prepared  to  experience  financial 
loss.  However,  In  the  apparent  remissness 
of  the  directors  herein  we  find  no  comfort  for 
ai)peUant  nor  warrant  for  Its  claim  that  any 
loss  occasioned  by  this  particular  transac- 
tion is  chargeable  to  thdr  negligence. 

Another  finding  of  which  conq>latDt  is 
made  is  the  foliowtng: 

"That  on  various  occBslons  prior  to  May  6, 
1910,  Marshall  Black,  as  a  matter  of  convcDi- 
ence  in  operating  the  office  of  said  plaintiff,  did 
from  time  to  time  cash  some  checks  or  drafts 
payable  to  the  order  of  said  plaintiff  at  the  office 
of  said  defendant;  *  *  •  that  none  of  the 
checks  so  cashed  amounted  to  a  greater  sum 
than  $500,  excepting  one  chedc,  the  transaction 
invtrfved  in  the  caaning  of  which  is  how  in  con- 
troversy and  litigation,  and  tbe  acts  of  said 
Alarshall  Black,  m  cashing  said  checks  were 
not,  nor  was  any  thereof,  brought  to  the  knowl- 
edge of  plaintiff  corporation,  its  officers  or  di- 
rectors, and  neither  the  said  i^aintiff  corpMra- 
tion,  ikor  its  (rfScMSt  or  directory  other  than 


said  Marshall  B1ac±,  had  any  knowledge  there- 
of, and  said  Marshall  Blacdc  never  commuai- 
catod  tbe  fact  of  the  caahiag  thereof  to  plain- 
tiff; that  the  discounting  or  cashing  of  Dates, 
drafts,  or  bills  of  exchange  by  said  Marshall 
Black  with  defendant  was  carried  on  under  the 
circumstances  aa  herein  stated,  and  not  other- 
wise, and  never  became  nor  was  at  any  time  nor 
at  all  an  established  or  any  practice  or  custom ; 
that  said  corporation  plaintiff  never  at  any  time 
or  at  all,  either  directly  or  indirectly,  ratified 
or  acquiesced  in,  or  oonfinned  or  approved  the 
said  acts  of  said  Matshall  Black  fn  cashing  said 
checks  or  drafts;  that  neither  tbe  articles  of 
incorporation  nor  tbe  by-laws  of  said  plaintiff 
ever  at  any  time  or  at  all  authorised  or  em- 
powered add  Marshall  Black  ot  any  other  per* 
son  as  such  secrotary  or  otherwise,  or  at  all, 
to  cash  or  discount  chedcs  or  drafts  or  bills 
of  ezchanfre  for  any  purpose  whatever  or  other- 
wise, or  at  alL" 

We  think  there  Is  no  ground  for  the  con- 
tention that  this  finding  In  any  respect  Is  un- 
supported. There  may  be  evld^ce  In  the 
record  that  would  warrant  a  contrary  find- 
ing as  to  aome  of  the  facts  enumerated, 
but,  of  course,  that  is  of  no  consequence 
here.  Respondent  calls  attentfon  to  the  spe- 
cific portions  of  the  transcript  wherein  Is 
found  testimony  In  harmony  with  the  views 
of  the  court  as  thus  expressed,  but  it  Is 
not  deemed  necessary  to  set  it  forth  herein. 

[2,  S]  We  are  of  the  c^lnlon  that  there  is 
no  more  merit  In  the  objection  to  the  finding 
as  to  tbe  paymrait  of  $7,500  as  a  loan  to  tbe 
investment  ctrapany.  There  was  undoubt- 
edly an  Irregularity  In  advancing  the  money 
before  the  loan  was  approved  by  the  board 
and  before  the  notification  by  the  attorney 
that  all  legal  requirements  had  been  com- 
plied with,  but  the  irregularity  was  cured 
tiy  the  subsequent  approval  and  ratification 
of  the  loan  by  the  directors.  In  fact,  it  seems 
to  have  been  approved  a  second  time  on  May 
10,  1910,  four  days  after  the  deed  to  the 
property  came  into  the  possession  of  plain- 
tiff. Aside  from  that,  it  must  be  true  that 
the  borrower  who  actually  obtained  the  loan 
could  not  object  to  any  irregularity  In  the 
proceedings  whereby  he  secured  it,  and,  of 
course,  appellant  la  in  no  better  potdtlon  to 
complain. 

[4,  Bl  The  trust  deed  given  in  place  of  said 
mortgage  and  In  release  thereof  was  to  se- 
cure the  payment  of  $8,500.  This  included 
tbe  amount-  of  $1,000  in  Interest,  and  we 
can  see  no  possible  reason  for  an  objection 
to  this  any  more  than  to  the  principal  of  the 
indebtedness.  Manifestly  they  stand  upon 
the  same  footing  as  to  tbe  consideration  for 
the  security. 

We  can  perceive  no  merit  in  the  claim  that 
"tbe  liability  of  respondent  arising  out  of 
Black's  defalcatltms  have  been  paid,  satisfled, 
and  canceled  as  shown  by  the  'Marshall 
Black  Deficiency  Account'  '*  It  la  quite  ap- 
parent that  there  was  no  actual  payment  to 
re^Kmdent  of  the  proceeds  of  said  $7,500 
che<d;.  We  have  already  detailed  the  dispo- 
sition that  was  made  of  the  money.  There 
is  nothing  to  tiunr  0iat  any  part  at  It  erw 
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came  Into  the  possesslai  of  respondeat  or 
that  the  loss  by  refuton  of  the  misappropria- 
tion of  the  fund  was  ever  made  good  either 
entirely  or  partially.  It  Is  equally  plain, 
from  the  rraolutlon  passed  as  aforesaid  by 
the  directors  and  the  stockholders,  that  there 
was  no  Intention,  hy  reason  of  said  deficiency 
account  or  otherwise,  to  satisfy  and  cancel 
said  obligation.  The  actual  loss  by  reason  of 
the  defalcations  of  Black  was  over  $100,000, 
but.  In  order  to  satisfy  the  building  and  loan 
commission  and  to  secure  permission  to  re- 
sume business,  it  seems  that  the  capital 
stodE,  reserve  fund,  undivided  profits,  etc, 
were  reduced  or  written  down  to  the  extent 
of  the  loss.  This,  as  stated  by  respondent, 
was  a  matter  of  bookkeeping  and  adjustment 
of  the  various  accounts  to  satisfy  the  said 
commission  tliat  the  concern  was  solvent  and 
entitled  to  do  bndBess:  or,  in  other  words, 
the  large  sums  credited  to  said  deficiency  ac- 
count were  dmply  written  off  the  value  of 
the  stockholdings.  We  can  see  nothing  in  the 
transaction  that  should  be  construed  as  oo- 
erative  to  extinguish  respondent's  claim  to 
compensation  for  the  conversion  of  said 
check.  The  amount  received,  as  we  under- 
stand it,  although  nominally  for  the  corpora- 
tion, is  actually  for  the  benefit  of  the  stock- 
holders who  have  suffered  tbe  loss. 

[•]  In  this  connection  It  may  be  said  that 
we  view  similarly  the  contention  that  the 
amount  received  on  Black's  bond  ^ould  be 
credited  pro  rata  on  this  claim.  The  ques- 
tion is  really  one  of  subrogation,  which  con- 
cerns QDly  respondent  and  tbe  surety  com- 
pany. 

Thus  fiur  there  seems  but  little  room  for 
debate,  but  some  other  pdbats  made  by  ap- 
pellant probably  possess  more  merit 

The  question  of  agency  in  its  various  as- 
pects has  recdved  much  attention,  and  it  is 
claimed  that,  in  accordance  with  its  well-ea- 
tablisbed  prlnc^^,  the  act  of  Black  in  cash- 
ing the  <dieck  must  be  regarded  as  the  act  of 
respimd^it.  We  do  not  so  understand  the 
law  and  the  facts. 

[7]  It  is  plain  that  Black  had  no  eipress 
authority  to  indorse  the  check,  and  this  has 
already  been,  sufficiently  considered.  It  is 
also  true  that  he  had  no  such  authoilty  sim- 
idy  virtue  of  his  t^ce  as  secretary. 
Blood  V.  Harcua^  38  GaL  690,  99  Ami  Dec. 
43&i  Cook  on  CorporatloDB,  vcL  8  (6th  BOO 
I  717. 

[t,  9]  Likewise  it  must  be  admitted  that, 
in  the  absence  of  authority,  express  or  im- 
plied, he  cannot  transfer  his  prindpal's  prop- 
erty, and  such  authority  will  not  be  presum- 
ed. Read  v.  BuCfum,  79  Cal.  77,  21  Pac.  556, 
12  Am.  St.  Bep.  181;  Cal.  Wlnemakers'  Cor- 
poration T.  Sciaroni,  139  CaL  277,  72  Paa 
990.  Beyond  that  an  officer  of  a  corporation 
can  have  no  authority  to  use  the  corporate 
proper^  tor  his  own  benefit,  and  such  use  is 
notice  ot  lack  of  authority.  Sections  ^80, 
2284.  2300,  and  2322,  Or.  Oode.  Directors 
and  officers  ot  oorpcnations  are  agents  and 


trustees  vrithln  the  contemplation  of  these 
sections  of  the  Code.  Graves  v.  Mining  Co., 
81  Cal.  318,  22  Pac.  666;  Pacific  Vinegar  & 
Pickle  Works  v.  Smith,  145  Gal.  863,  78  Paa 
560,  104  Am.  St  Bep.  42. 

In  relation  to  this  question  some  Interest- 
ing cases  are  reviewed  by  r^pondent 

In  Hubback  t.  Ross,  96  Cal.  428,  31  Pao. 
863,  one  MaMn  desired  to  obtain  money  from 
plaintiff  in  connection  with  certain  ship- 
ments, and  plalntlfT  drew  bills  of  exchange 
upon  his  correspondents  in  Liverpool  and  de- 
livered them  to  Makln.  Plaintiff  demanded 
security  of  Makln,  and  the  latter  presented  a 
deed  from  Ann  8.  Boss  to  plaintiff  conveying 
certain  pnnierty.  Mafcin  delivered  tbe  deed 
for  the  bills  of  exchange  running  to  himself. 
The  action  was  brought  to  foreclose  the  deed 
as  a  mortgage  and  defendant  denied  that  it 
was  given  for  the  purpose  declared  by  plain- 
tiff. The  latter  claimed  that  Makln,  being  in- 
trusted with  the  conveyance,  had  at  least  ap- 
parent authority  to  deUver  it  for  the  purpose 
of  securihg  his  personal  obligation,  but  it 
was  held  that  the  a^>arent  anthorlty  was 
limited,  by-  one  of  the  fundamental  prlndplea 
of  agency,  to  the  right  to  deliver  it  only  as  a 
security  for  some  obligation  of  his  principal, 
and,  further,  that  plaintiff  was  not  justified, 
as  a  matter  of  ordinary  prudence,  in  presum- 
ing that  Makln  might  use  tbe  instrument  for 
his  own  benefit  and  pnrpoee. 

In  the  Smith  Case,  supra,  the  court  had 
under  cm^deratlon  the  Indorsement  of  a 
corporate  obllgati(m  by  the  president  of  a 
company  to  himself.  Therein  It  Is  said: 

"It  is  hardly  necessary  to  say*  that  the  gen- 
eral power  conferred  upon  Smith  under  the 
by-laws  did  not  give  him  authority  to  contract 
with  himself.  In  every  case  where  the  validi^ 
of  a  contract  made  by  a  trustee  with  himsdf  la 
in  queotiofi,  general  authc»ity  to  act  for  the  et»- 
poratioo  must  Decessarily  have  existed  in  ordw 
to  an>ly  the  principle  invoked  here.  Hie  law 
assumes  that  toe  trustee  is  invested  with  general 
power  to  contract,  but  limits  its  .exercise  to 
matt»s  strictly  in  the  intmst  of  the  benefi- 
ciary, and  disqualifies  him  tnm  exenasing  it 
in  his  own  behslf.  This  dissMUty  directly  re- 
salts  from  the  existence  of  the  general  aathor- 
ity." 

Tbe  same  rule  Is  viforoed  In  the  late  case 
of  Westnn  States  life  Insnranoe  Go.  t. 
LocAcwood,  106  Gal  186,  135  Pac.  496^  where- 
in, in  reference  to  the  presldeat  of  ^Intiff, 

It  Is  said : 

"It  is  universally  held  as  a  consequuioe  at 
this  doctrine  that  he  may  not  .on  behalf  ot  the 
corporation  contract  with  himself  as  an  indi- 
vidual, which,  of  course,  includes  contracting 
with  others  with  whom  he  has  an  interest,  with- 
out the  full  knowledge  and  ivq^rovsl  of  the 
ctnporatlon." 

Among  the  many  cases  dted  from  other 
states  we  refer  only  to  Ward  City  Trust 
Go.  of  New  York,  192  N.  Y.  61,  84  N.  B.  688. 
Ther^,  It-seems,  coiain  officers  of  Hartman 
Manufacturing  G(»npany  obtained  a  dieck 
for  $126,000  from  Hanover  Bank,  payable  to 
the  or^  of  Hartman  Company,  by  falsely 
representing  that  the  loan  was  secured  for 
mUL  company.  One  of  these  offlous  indorsed 


Digitized  by  Google 


Cftl.)      PALO  ALTO  MUT.  BUILDIKO  4i  LOAN  ABSIT      FIRST  NAT.  BANK  1129 


the  cbeck  in  tbe  name  o{  Hartman  Company 
by  himself  as  president  and  general  manager, 
arid  delivered  It  to  the  City  Trust  Company 
in  itayment  of  hia  personal  note.  The  referee 
In  the  lower  court  found  that  the  defendant 
trust  c<Hnpeny  acted  in  good  faith,  and  con- 
cluded that  It  was  a  bona  fide  holder  for  val- 
ue. The  Court  of  Appeals  reversed  this  de- 
cision, holding  that  tbe  defendant  was  not 
Justified  In  taking  the  check  for  the  personal 
obligation  of  tbe  president  and  that  It  could 
not  be  a  bona  flde  holder  of  the  obligation. 
Therein  It  ia  said: 

*  "The  form  of  the  che^  In  question  was  notice 
to  tile  trust  company  that  tfmated  was  nring 
the  propertj  ol  the  corporation  of  which  he 
was  president  to  pay  the  personal  debt  of  him- 
self and  Klefer  in  apparent  violation  of  its 
righta  •  •  •  Hie  effect  of  sncb  notice  was 
to  put  the  trust  company  upon  inquin  to  see 
whether  it  was  about  to  aeevft  money  mun  cme 
to  whom  it  did  not  belong  m  payment  of  its 
own  claim.  The  presumption  arising  from  the 
faoft  of  tiie  check  was  that  it  belonged  to  the 
Hartman  Oompany,  aad  that  tta  president  bad 
ao  rifbt  to  UM  it  to  pay  bis  pwaonal  dtbt." 

It  was  alw  held  tbat  the  broad  power  oon- 
ttxreA  tvon  the  present  of  the  corporation 
area  not  aufBdoit  to  authoriie  him  to  glre 
away  the  aaaets  of  the  cnnpany  or  to  use 
tbm  to  pay  the  personal  debta  of  ita  officers. 
Bmpbttsla  is  laid  upon  tbe  proposition  that 
hj  reaaoD  of  tbe  fact  tbat  tho  titeck  ahowed 
VPOB  Ua  Caee  that  it  belooged  not  to  Umated 
or  Eiefer,  bat  to  the  Hartman  0<Mnpany. 
there  waa  a  "abadow"  upon  It,  ajid  the  de- 
fradant  oonld  not  In  good  ftUth  accept  it  un- 
til the  shadow  had  beat  r«noved.  It  la  de- 
clared that: 

"While  the  courts  are  careful  to  guard  tbe  ia- 
terests  o^  commerce  by  protecting  the  negotia- 
tion commercial  paper,  they  are  also  careful 
to  guard  against  fraud  by  defeating  titles  taken 
in  bad  faith,  or  with  knowledge,  actual  or  im- 
puted, which  amounts  to  bad  faith,  when  regard- 
ed from  a  commercial  standpoint  * 

Of  course,  it  is  true,  as  pointed  out  in  the 
decision,  that  if  reasonable  Inquiry  would 
have  led  to  the  discovery  of  facts  which 
would  have  dispelled  any  suspicion,  the  pur- 
chaser of  the  paper  Is  entitled  to  the  benefit 
thereof  aa  if  he  bad  made  proper  Investiga- 
tion. Tbat  Is  self-evident,  being  equivalent  to 
saying  that.  If  the  agent  had  ample  authority 
in  the  premises,  the  want  of  knowledge  there- 
of by  the  purchaser  would  not  Invalidate  the 
transaction.  Manifestly  it  is  only  In  the  case 
where  the  agent,  lacks  authority  that  tbe 
principal  may  er&ct  the  duty  of  Inquiry  and 
that  the  fotlure  to  inquire  imposes  a  penalty 
upon  the  purchaser. 

The  Ward  Case,  supra,  substantially  covers 
most  of  the  principles  of  law  Involved  herein, 
but  we  append  the  other  dted  cases  as  In- 
structive on  the  subject:  M.  Jacoby  &  Co.  v. 
Payson.  86  Hun,  367,  32  N.  Y.  Supp.  1032; 
Knoxville  Water  Co.  v.  East  Tenn.  Nat.  Bank, 
123  Tenn.  364. 131  S.  W.  447 ;  Germanla  Safe- 
ty Vault  &  Trust  Co.  v.  Boynton,  71  Fed.  797, 
19  C.  C.  A.  118;  Claflin  v.  Farmers'  &  atl- 
sens'  Bank,  25  N.  Y.  293 ;  Boblnson  v.  Chemi- 
cal National  Bank,  86  N.  £.404;  Bank  of 


New  York  N.  B.  A.  v.  American  Dock  &  Trust 
Co.,  143  N.  Y.  559,  38  N.  E.  713;  and  also 
Randolph  on  Commercial  Paper,  |  368,  and 
Thompson  on  Corporations,  t  1700. 

[18,11]  One  feature  or  incident  ot  agency 
to  which  appellant  has  adverted  at  consid- 
erable length  Is  embraced  In  the  term  "Impu- 
tation of  knowledge  to  plalntWf."  This,  how- 
ever, Is  nothing  but  a  phase  or  circumstance 
of  express,  Implied,  or  ostensible  authority. 
The  knowledge  of  tbe  agent  Is  considered  and 
imputed  as  the  knowledge  of  the  principal 
only  when  the  former  acquires  it  In  the 
course  of  Ills  agency.  If  he  does  not  acquire 
it  while  acting  within  the  scope  of  his  au- 
thority, the  knowledge  is  no  more  to  be  im- 
puted to  the  prindpai  than  to  an  utter  stran- 
ger. The  Imputation  has  been  held  to  rest 
upon  tbe  presumption  that  the  agent  will 
communicate  sucfli  knowledge  to  his  prlndpaL 
Manifestly  no  such  presumption  can  exist 
where  the  agent  ia  engaged  in  a  transaction 
beyond  his  authority  and  in  whidi  he  is  in-, 
terested  adversely  to  bis  principal  or  in  a 
scheme  to  defraud  his  principal.  In  Mc- 
Donald V.  Randall,  139  Cai.  246,  72  Paa  997, 
It  was  said: 

"A  corporatiMi  ia  not  chargeable  with  the 
knowledge  of  one  ot  its  officers  or  annts  who  ia 
acting  on  bis  own  behalf,  and  not  n>r  tbe  cor- 
poration." 

And  In  McEenoey  v.  Ellsworth,  165  Cal. 
326,  132  Pac.  75,  the  court  says : 

"Wliere  an  agent  of  a  corporation  la  dealing 
with  the  corporation  in  a  transaction  in  his 
own  betialf,  it  will  not  be  presumed  that  be  will 
communicate  to  his  principal  facta  affecting  the 
transaction." 

An  exception  la  recognized  to  the  rule 
where  the  principal  Is  in  fact  represented  in 
the  whole  transaction  solely  by  the  party  as 
agent.  Herein  plaintiff  was  not  represented 
by  Black  In  the  matter  of  the  loan  to  the  In- 
vestment company,  since  he  dealt  with  re- 
spondent through  its  board  of  directors,  Its 
security '  cpmmlttee  and  attorney.  Respond- 
ent would  not,  therefore,  be  charged  with  con- 
structive knowledge  of  Black's  misapplica- 
tion of  the  fund.  But  If  the  presumption  ex- 
iated  it  would  be  a  disputable  presumption, 
and  the  court  lias  found,  on  sufficient  evi- 
dence, that  the  plaintiff  had  no  knowledge  of 
these  things.  The  doctrine  manifestly  can- 
not be  applied  to  the  extent  and  end  claimed 
by  appellant.  The  contention  resolvee  Itself 
to  this :  That  the  principal,  if  he  has  knowl 
edge  of  the  exercise  by  the  agent  of  certain 
powers,  Is  bound  by  the  act  of  the  agent,  and 
he  must  be  held  to  have  such  knowledge  from 
the  fact  that  the  agent  knows  of  It  himself. 
Such  doctrlnet  of  course,  could  not  be  main- 
tained, as  it  would  place  it  within  the  power 
of  an  agent  to  bind  the  principal  to  any 
course  of  conduct  however  foreign  or  ob- 
noxious to  the  authority  actually  conferred. 

[12]  There  Is  no  doubt  that  the  circum- 
stances might  be  such  as  to  estop  the  prin- 
cipal from  denying  the  authority  of  the  agent 
Xliat  ia  a  fomlliar  principle,  but  It  does  not 
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apply  bere.  The  acts  of  the  agent  may  be  bo 
open  and  frequent  as  to  create  and  compel 
the  inference  of  acquiescence  on'  the  part  of 
Uie  principal.  But  they  must  be  acts  of  a 
similar  nature.  Here  there  Is  no  evidence 
that  Black  had  before  applied  the  corporate 
property  in  substantially  the  same  manner. 
The  elements  of  ostensible  agency  to  do  the 
thing  which  was  done  are  entirely  lacking, 
and  we  can  see  no  reason  for  invoking  the 
principle  contended  for  that  "a  corporation  Is 
bound  by  the  powers  that  its  agent  is.  permit- 
ted to  exercise  oi)euly." 

What  has  been  said,  we  think,  disposes  of 
the  contention  of  appellant  that  It  was  a 
"bona  fide  purchaser  for  value  without  no- 
tice." It  cannot  be  said  to  be  a  purchaser 
"without  notice,"  since,  as  we  have  seen,  it 
was  put  upon  inquiry,  and  It  must  be  held  to 
know  what  it  could  have  found  out  by  Inves- 
tigation. In  Smith  V.  Los  Angeles  Irrigation, 
etc..  Association,  78  Cal.  289,  20  Pac.  677,  12 
Am.  St.  Rep.  53,  the  court  says : 

"The  fact  that  the  note  appeared  upon  its 
face  to  have  been  executed  b^r  Garey  on  behalf 
ot  the  corporation  was  sufficient  to  charge  his 
assignee  with  notice  of  any  want  of  authority 
to  execute  it." 

In  Randolph  on  Commercial  Paper,  {  1012, 
the  rule  Is  stated : 

"In  like  manner,  one  cannot  become  a  bona 
fide  holder  of  a  check  drawn  by  a  bank  president 
on  his  own  bank,  and  certified  by  himself,  or  of 
a  certificate  of  deposit  given  by  a  bank  cashier 
in  Uie  name  of  a  bonk,  and  indorsed  and  depos- 
ited by  him  to  his  own  credit" 

[It,  141  And,  as  pointed  out  by  respondent, 
the  controversy  here  Is  between  plaintiff,  the 
payee  of  the  dieck,  and  appellant  as  In- 
dorsee. They  are  parties  In  privity,  and, 
strictly  iq»eaklng,  the  said  doctrine  does  not 
apply  as  between  the  immediate  parties  to 
the  transaction.  The  rule  is  stated  In  Dan- 
iels on  Negotiable  Instruments  as  follows: 

"It  la  a  general  principle  of  the  law  merchant 
that,  as  between  the  immediate  parties  to  a  ne- 
gotiable iastrament— jmrties  between  whom 
there  is  a  privity— the  consideration  may  be  in- 
quired into,  and  that  as  to  them  the  only  supe- 
riority of  a  bill  or  note  over  other  unsealed  evi- 
dences of  debt  is  that  it  prima  facie  imports  a 
CMisideration." 

Nor  is  the  sltuatltm  changed  within  the 
contemplation  of  sections  3123  and  3124  of 
the  CivU  Code,  as  appellant  is  not  an  "in- 
dorsee in  due  course"  as  therein  defined. 
Among  the  many  authorities  as  to  this  point 
it  is  sufficient  to  refer  tovTudge  Cooley's  opin- 
ion in  the  case  of  McLellan  v.  Detroit  File 
Works,  56  Mich.  S7Q,  23  N.  W.  321,  where  a 
partnership  had  Issued  promissory  notes  and 
thereafter  transferred  its  property  to  the 
corporation,  which  assumed  certain  Indebted- 
ness, excluding,  however,  the  notes  of  plain- 
tiff. "  The  president  of  the  corporation, 
though,  renewed  the  notes  to  plaintiff  by  giv- 
ing him  corporation  notes.   It  was  said: 

"Hie  case  was  such  that  the  plaintiff  must 
be  deemed  to  have  acceptetl  renewals  of  the  notes 
with  knowledge  of  all  the  facts.  They  held 
IHtrtnersIiip  notes,  and  they  accepted  corpora- 
tion  notes  in  renewal ;  and  they  must  be  deem- 


ed to  have  known  that  an  officer  of  a  corpora- 
tion can  have  no  general  authority  to  give  the 
notes  of  the  corporation  to  take  up  the  outstand- 
ing obligations  of  members.  Special  authority 
would  be  required  to  empower  him  to  do  so; 
and  those  pnsMis  who  should  venture  to  take 
such  notes  from  him  mast,  at  their  peril,  as- 
certain that  the  special  authority  has  been  con- 
ferred." 

Furthermore,  It  was  declared  that: 
"A  corporate  note  given  for  an  Individual  ob- 
ligati<Hi  is  not  given  in  the  regular  course  of 
business,  but  presumptively  is  ultra  vires.  An 
officer  of  a  corporation  can  never  have  Implied 
authority  to  give  such  notes.  *  *  •  The  gen- 
eral authority  to  make  c<Hnm«rcial  paper  in  tb# 
name  of  a  corporati<m  is  given  to  be  exercised 
for  the  benefit  and  in  the  business  of  the  cor^ 
poration,  not  for  the  benefit  or  in  the  business 
of  others;  and  It  is  therefore  obvious  that  one 
who  takes  sudi  paper  with  knowledge  that  it  is 
not  given  for  a  corporate  ourpose  can  have  no 
claim  to  the  protection  which  the  law  accords 
to  a  bona  fide  holder." 

[If,  II]  Another  point  made  by  appeU^t, 
worthy  probably  of  some  notice,  la  that  re- 
spondent suffered  no  loss  by  reason  of  tlie 
fact  that  the  money  was  used  to  aecnre  title 
to  the  property  upon  which  respondent  had 
a  mortgage  for  $7,600.  The  contention  se^ms 
to  be  that,  U  the  proceeds  d  said  check  bad 
not  bem  apirtled  to  the  purchase  of  said 
property,  rrapondent  would  have  lost  the  97,- 
500  whlcti  It '  had  already  loaned  on  die 
strength  of  tbe  secnrl^.  However,  tbere 
does  not  appear  to  be  merit  In  the  defense 
that,  if  the  $T,SOO  had  not  been  ml8aK>n^- 
ated,  another  eqaal  amount  would  have  been 
lost  A  thief  who  admits  a  theft  and  bis 
use  ot  the  money  for  his  Individual  benefit 
could  hardly  find  justification  or  excuse  In 
the  plea  that  by  bis  unwarranted  use  of  tbe 
money  he  saved  tbe  owner  the  loss  of  an- 
othar  similar  amount.  ResptHident  was  enti- 
tled to  the  security  and  also  the  proceeds  of 
the  check.  Nor  does  it  appear  that  the  addi- 
tional $7,500  could  have  been  realised  out  of 
the  property.  The  amount  of  the  various  In- 
cumbrances made  in  good  faith  greatly  ex- 
ceeded its  value,  and  while  respcmdent  was 
enabled  to  secure  the  repayment  of  the  said 
sum  of  $8,500  covered  by  the  trued;  deed, 
there  Is  nothing  to  show  that  tbe  other 
amount  misappropriated  by  Black  could  have 
been  obtained.  Nor  con  we  agree  with  appel-* 
lant: 

"That  plaintifE  cannot  retain  the  advantage 
derived  from  the  renewal  deed  of  trust  executed 
in  Idll,  and  at  the  same  time  insist  that  such 
retention  does  not  constitute  a  ratification  of 
Black's  unauthorized  oct." 

The  doctrine  of  ratification  is  gone  into 
pretty  thoroughly  to  the  brlefis.  The  princi- 
ple is  reiterated  by  respondent  that  It  is  nec- 
essary In  order  to  effect  a  ratification  that 
action  be  taken  with  full  knowledge  of  the 
facts  (Civ.  Code,  fi  2310 ;  Hall  v.  E,  W.  Wells 
&  Son,  24  Gal.  App.  238,  141  Pac.  53 ;  Lam- 
bert V.  Gerner,  142  Cal.  399,  78  Pac.  53),  and 
attention  Is  directed  to  the  fact  that,  when 
respondent  took  said  renewal  and  mortgage, 
it  had  no  knowledge  of  Black's  appropriation 
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ot  the  lience  there  was  no  audi  mt- 

[17]  AgalD.  assuming  tbat  respondent  waa 
benefited,  ttae  altuatlon  Is  covered  by  tbe  doc- 
trine annonnoed  In  2  Otwpus  Jurla,  1 188,  as 
follows: 

"Wliere,  however,  when  the  prindpal  firat  ao- 
quires  knowledge  of  the  facts,  conditions  are 
sudi  that  he  cannot  in  justice  to  himself  re- 
pudiate the  whole  of  the  agent's  acts,  he  may 
Atand  uiK>n  what  be  has  authorised,  and  tbe 
third  person  must  bear  the  loas  reeultlng  frMn 
his  dealinc  with  an  agent  without  leamuig  the 
extent  of  hia  authority.** 

Othor  qnallflcaUona  at  tbe  doctrine  are 
pfdnted  out  which  lead  to  the  conclusion  tbat 
taking  said  secnrlty  respondent  did  not 
ratify  tbe  act  of  Black  or  of  appellant  In 
said  truiaactloD  as  to  tbe  check,  bnt  w«  fore- 
go apedflo  mention  of  them. 

We  are  satlsfled  that  Black  bad  no  au- 
thority, express  or  Implied,  for  the  indorse- 
ment of  said  check ;  tbat  no  authority,  how- 
ever broad,  could  have  authorized  blm  to 
caah  ttae  dieck  tor  Us  own  ben^t;  that  ap- 
pellant was  put  upon  Inquiry  as  to  the  limit 
of  his  auUiorlty,  and  Uiat  it  must  be  deemed 
to  bave  known  that  he  was  not  actfaig  within 
tbe  scope  of  bis  agency;  tbat  aiq;>dlant  con- 
verted the  property  without  antMrlty  of 
law ;  ttiat  reQKHident  has  not  been  paid  the 
nmoont  nor  any  portion  thereof;  that  It  la 
not  estopped  by  reaaon  of  Iiavtng  rectfved 
the  boieflta  of  the  transaction  or  otherwise 
from  recovering  the  proceeda  of  said  check; 
that  it  has  not  ratified  the  said  nnauthorized 
act  of  Black ;  and  that  it  has  been  damaged 
to  the  extent  claimed  by  the  conduct  of  ap- 
pellant In  cashing  said  check. 

TbB  Jn^rment  and  order  are  therefore  af- 
firmed. 

We  concur:  OHIPBfAN,  P.  J.;  HABT,  J. 


PEOPLE  V.  GONZALES.    (Cr.  583.) 
(District  Oonrt  of  Appeal.  Second  Diatriet, 
California.    March  2%  1M7.) 

1.  HoiaoiDE  «=>308(3)  —  AoMiseiBitiTT  OF 
Evidence— Dying  Declabations. 

Declarations  that  "I  am  done,"  "I  am  go- 
ing to  die,"  etc.,  indicated  a  sense  ot  Impending 
death  sufficiently  to  render  them  admissible  as 
dying  declarations. 

[Ed.  Note.--For  other  caae^  see  Homicide 
Cent.  Dig.  t  432.] 

2.  HoiaoiDB  «=>116(6)— JvsTimNa  Houi- 
oidb—Self- Defense. 

A  bomiddo  Is  not  jnstifiaUe  unless  the 
slayer  was  then  in  apparent  imminent  danger 
of  losing  his  life  or  sustaining  serious  bodily 
injuries,  and  previous  threats,  unaccompanied 
by  hostile  acts,  are  insufficient. 

[Ed.  Note.— For  other  cases,  see  Hnnidd^ 
Cent  Dig,  i  163.] 

S.  Houicide  «=»S89  —  Evidence  —  Stbikxito 
Out. 

There  Is  no  reversible  error  In  striking  out 
testimony  of  previoua  threats  made  by  deceas- 
ed when  there  had  been  no  testimony  of,  nor  of- 
ttr  to  prove,  a  hostile  act  by  deceased  at  time 


of  killing,  altiiough  evidence  received  later  In 
the  trial  might  have  famished  a  sufficient  foun- 
dation for  the  stricken  testimony. 

[EJd.  Note.— For  other  caaes,  see  Homiddo, 
Gent  Dig.  {  714.] 

Appeal  from  Siqwrlor  Court,  Kern  County ; 
Milton  T.  Farmer,  Judge. 

Jose  Gonzales  waa  convicted  (tf  murder, 
and  appeals.  ACBrmed. 

W.  O.  Dorrls,  of  Bakersfleld  (Henry  B. 
Holsinger,  of  Baker^eld,  of  counsel),  for  ap- 
pellant U.  S.  Webb.  Atty.  Qea.,  and  Robert 
M.  Clarke,  Deputy  Atty.  Gen.,  for  the  Fettle. 

SHAW,  J.  Appellant  was  convicted  of 
the  crime  of  morder  In  tbe  first  degree,  and, 
In  nccordance  with  the  verdict  rendered,  sen- 
tenced to  imprisonment  for  life. 

Deceased,  Abraham  Morales,  with  his  wife 
and  others,  among  whom  was  appellant,  at- 
tended a  gathering  at  tbe  booae  of  a  neigh- 
bor on  the  evening  of  August  13, 1916.  About 
9  o'clock  p.  m.,  defendant  requested  deceased 
to  step  out  of  the  house  with  him,  ostensibly 
for  the  purpose  of  a  private  conversation, 
whereupon  deceased  left  his  wife  and  went 
outside  with  defendant  A  few  minutes 
thereafter  a  pistol  shot  was  beard,  and 
Morales  was  found  a  short  distance  from 
the  house,  suffering  from  a  bullet  wound 
which  caused  his  death  three  days  later. 

[1]  The  court  permitted  the  prosecution 
to  introduce  statements  made  by  deceased 
Immediately  after  being  shot  Their  re- 
ception in  evidence  was  (4>Jected  to  upon  the 
ground  that  they  were  not  made  under  a 
sense  of  impending  death,  and  therefore  in- 
admissible as  dying  declarations.  Touching 
the  question,  deceased,  when  found  lying 
upon  the  ground,  amcmg  other  things,  said: 

"He  (referring  to  defendant)  took  advantage 
of  me:  run  me  out  friendly  and  now  done  me. 
I  am  done."  "Joe  (referring  to  defendant)  took 
advantage  of  me;  got  me  out  there  friendly  and 
shot  me.  Now  I  am  done."  "I  am  done:  lift 
me  up."  "I  am  in  a  dying  condition;  I  am 
sure  I  am  going  to  die."  "He  took  advantage 
of  me.  I  think  he  killed  mo  aU  right;  I  think 
I  am  dead." 

The  wife  of  deceased  testified: 
"He  said  he  was  going  to  die,  and  that  he 
waa  going  to  leave  me  very  far  from  my  par- 
ents; tbat  he  (Gonzales)  had  not  spt^en  to  him 
as  a  man;  that' if  he  had  spoken  to  him  as  a 
man,  he  would  have  defended  himself." 

In  People  v.  Cord,  157  Cal.  668,  108  Pac. 
514,  It  Is  said : 

"Where  a  person  has  been  fatally  wounded, 
Is  in  sore  distress  therefrom,  and  believes  that 
he  will  not  recover  and  is  soon  about  to  die,  bis 
statement  made  in  this  belief,  relating  to  the 
cause  of  his  Injury,  ia  admissible,  if  it  appears 
that  be  subsequenUy  died  ttom  the  direct  ef- 
fects of  the  wound."  ^ 

Measared  by  this  rule,  the  admi^on  ot  the 
statements  so  made  by  deceased  did  not  con- 
stitute error. 

[2,  S]  Testimony  was  offered  to  the  effect 
that  some  three  months  prior  to  tbe  homi- 
cide an  altercation  occurred  betwem  de- 
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fendant  and  deceased,  at  irhlcli  time  blows 
were  excltanged,  and,  upon  being  separated, 
the  deceased  said,  "Later  I  will  settle  Oils," 
and,  referrii^  to  himself  and  defendant, 
said  that  "they  would  settle  it  in  a  very  short 
time."  Objection  was  made  to  this  line  of 
testimony  upon  the  ground  that  no  foun- 
dation was  laid  for  its  Introduction,  since 
there  was  no  evidence  of  an  overt  act  or  at- 
tack being  made  wpon  defendant  by  the  de- 
ceased. Thereupon  counsel  for  defendant 
said:  '*If  I  can't  connect  this  up.  I  wUl 
consent  that  it  be  stricken  out."  Thereupon 
the  evidence  was  admitted,  and  upoa  the  con- 
duBion  of  the  testlmot^r  ot  the  witness  the 
district  attorney  moved  to  strike  out  the  tes- 
timony upm  the  same  ground  upon  which 
he  had  objected  to  Its  reception.  The  motion 
WBa  granted.  In  People  v.  Campbellt  68  Gal. 
247.  48  Am.  Rep.  257,  it  Is  said: 

"If  A.  threaten  the  life  of  B.,  thU  fact  wiU 
not  of  itself  justify  B.  in  killing  A.  latere  must 
bo  some  act  on  the  )>art  of  the  person  makiogr 
the  threat,  from  which  it  appears  that  there 
is  real  or  apparent  danger  of  the  execution  of 
the  threat." 

When  this  evidence  was  tendered  there 
was  no  testimony  whatsoever  tending  to  show 
any  act  of  aggression  committed  by  deceased 
at  the  time  of  the  homicide  Indicating  that 
he  intended  to  attack  defendant.  Since  there 
was  neither  claim  nor  proof  of  a  hostile  dem- 
onstration by  deceased  at  the  time  of  the 
homicide,  the  fact  that  he  had  theretofore 
made  threats  against  defendant  could  not  Jus- 
tify tbe  latter  In  killing  him.  The  law  does 
not  Justify  a  homicide,  unless  It  is  shown 
that  the  slayer  was  at  the  time  of  the  killing 
in  apparent  Imminent  danger  of  losing  his 
life,  or  of  sustaining  serious  bodily  injury ; 
and  previous  threats,  unaccompanied  by  some 
hostile  act,  do  not  afford  aoch  Justification. 
"Previous  threats  alone,  •  •  •  unless 
coupled  at  the  time  with  an  apparent  design 
then  and  there  to  carry  them  into  eCFect, 
will  not  Justify  a  deadly  assault  by  the  other 
party."  People  v.  Scoggins,  37  Oal.  683.  As 
shown  by  the  record,  the  objection  urged 
to  the  introduction  of  the  evidence  and  the 
argument  used  in  support  of  the  motion  to 
strike  out,  as  well  as  the  language  used 
by  the  court  In  granting  the  motion,  were 
all  calculated  to  acquaint  defendant's  counsel 
with  the  ground  upon  which  the  ruling  was 
made.  Nevertheless,  he  did  not  offer  to  re- 
Introduce  the  evidence,  after  defendant's 
testimony  was  received,  to  the  effect  that 
after' the  deceased,  at  defendant's  request, 
accompanied  him  outside  the  house,  deceased 
"got  mad  when  I  told  him  about  the  paper, 
•  •  •  [and]  came  after  me  and  struck  me 
three  or  foor  times  and  tore  my  shirt.  It  was 
then  that  I  drawed  tbe  gun,  and  he  took  hold 
of  it  and  as  I  pulled  tbe  gun  back,  why  the 
gun  went  off,  and  that  was  alL" 

Assuming  the  act  of  deceased  to  have  be^ 
such  as  would  have  Justified  defendant  in 
apprehending  danger  of  great  bodily  harm. 


there  ms  no  evidence  of  It  when  tibie  Ailing  so 
comidained  of  was  made,  and  no  offer  to  make 
audi  showing  ^ecedliv  the  ruling  of'  tba 
court,  when  it  must  have  been  apparent  to 
counsel  that  for  want  thereof  the  court 
deemed  it  inadmissible.  Under  the  drcum- 
stanoes  shown.  It  cannot  be  said  the  .oonrt 
erred  In  granting  the  moti<m  to  strike  out. 

The  JndgmMit  and  order  from  whidi  the 
ai^teals  are  prosecuted  are  afiOrmed. 

We  ooncor;  CONRET,  P.  J.;  JAMES,  J. 


SCHNIEBOW  T.  BOUTAOT  et  al. 
(Cav.  IWL) 
(District  Court  of  Appeal,  Second  Distriot, 
California.    March  28,  1917.) 

1.  Llndloso  xtxd  Ten  art  «=>22^)— Aq 

-ICBNTS  TO  T^AfBB — DaHAGKS  FOB  BkUCH. 

Under  CXv.  Code,  {  3300,  providing  tfaat^ 
when  not  otherwise  provided,  the  measure  of 
damaged  for  breatdi  of  a  contract  is  the  amoont 
which  wUl  compensate  the  party  aggriered  tot 
all  tbe  detriment  proximately  caused  thereby, 
or  whidi  in  the  radmary  course  oi  things  wooln 
be  litfely  to  result  therefrom,  plaintiff  could 
not  recover  the  loss  incurred  by  him  in  edting 
his  business  at  another  location  at  a  sacrifice 
as  damages  for  defendants'  breach  of  an  agree- 
ment to  leaae  him  a  storeroom,  as  the  parties 
did  not  contemplate  that  plaintiff  shoula  sacri- 
fice his  pn^rty,  and  the  loss  was  not  attribut- 
able to  d^endantB'  breach. 

{Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |  59.] 

2.  Appeal  and  E^RBoa  «=»1151<2)— Modiuca- 

TXON  OF  JUDOUBNT— JteDUOIKG  BBCOVEBT. 
Where,  in  an  action  for  breadt  of  an  agreo 
ment  to  lease  a  storeroom,  the  court  improper- 
ly allowed  piamtiS  $400  for  loss  incurred  ia 
seUing  a  buainesa  at  a  sacrifice,  the  judgment 
may  be  modified  by  deducting  $400. 

[Ed.  Note.— For  othef  onses,  see  Appeal  and 
Error,  Cent  Dig.  SS  449S-4500,  4503-4505.] 

Appeal  from  Superior  Court,  Los  Angeles 
Counly;  Grant  Jackson,  Judge. 

Actidn  by  Barnett  Schnierow  against  W. 
S.  Boutagy  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Modified 
and  affirmed. 

William  H.  Fuller,  of  Los  Angeles,  tot  ap> 
pellants.  Baird,  Oerecht  &  Chambers,  of  Los 

Angles,  for  respondent. 

SHAW,  J.  Plaintiff  obtained  Judgment  in 
the  sum  of  (502  against  defendants  as  dam- 
ages for  breach  of  a  contract,  whereby  the 
latter  agreed  to  lease  to  the  former  a  store- 
room then  in  process  of  construction.  De- 
fendants appeal  upon  the  Judgment  roll. 

As  alleged  in  the  complaint  and  found  by 
the  court,  plaintiff. in  reliance  upon  defend- 
ants' agreement,  disposed  of  his  buduess  on 
Temple  street  a&  a  loss  of  f400,  changed  his 
residence  at  a  cost  of  $16,  and  incurred  a 
loss  of  time,  to  his  damage  In  the  sum  of 
$87,  in  securing  another  storeroom. 

[1]  Conceding  the  loss  of  time  and  expense 
of  removal  Incurred  by  plaintiff  so  found  hj 
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tbe  ooort  to  taava  been  a  drtrlment  prod- 
cavaed  by  the  breftch  <tf  detendante' 
oMitract,  ire  are  vnaUe  to  poedTe  bow  tba 
Ion  due  to  tbe  sacrlfloe  sale  of  Ms  boalneM 
eoDld  b«  attributed  to  aodi  Iweadu  "It  ts 
tbe  well-Mttted  general  rate  of  damafw  for 
any  Iveacfa  of  ccotnct  that  tbe  damafaa 
that  can  be  recoTered  for  a  breach  are  only 
■Ddi  as  may  reasonaUy  be  Bui^ooed  to  bare 
been  within  tbe  contemidatlon  of  tbe  parties 
at  Ote  time  of  tbe  makli^c  of  tbe  contract,  as 
tlie  probable  reanlt  oS  a  breadi.  Otber  dam.- 
ases  are  too  xemotei"  Hunt  Bros.  do. 
San  LrfHcemw.  etc,  Go^  100  Gal.  61,  87  Paa 
1098.  T  L.  -B.  A.  (N.  S.)  01S.  Certainly  tbe 
partlea,  when  they  made  the  contract,  did 
not  contemi^ate  that  plaintiff  In  rtilance  op- 
Mi  tbelr  agreement  ab<mld  glTe  hU  property 
away  or  srtl  It  at  a  sacrifice.  In  cases  ot 
this  ebarHcter,  tbe  measnre  of  damages  tat  a 
breacb  of  contract  'Is  tbe  amount  vblcb  wlU 
eompeiuate  the  par^  aggrieved  for  all  the 
detriment  proximately  caused  therein,  or 
nUeb,  In  the  wdlnaiy  coarse  of  things, 
would  be  Ukely  to  molt  therefrom,"  Seo- 
tloa  8800,  OLy.  Code.  Upon  this  record,  the 
lose  Incurred  by  itolntlff  In  s^og  his  bnsl- 
ness  at  a  aacriflce  cannot  be  attributed  to  the 
act  o(  defendants  In  refoslas  to  comply  with 
their  contract  MltCheU  Clarke,  Tl  Cat 
lOB.  11  Pac.  882,  60  Am.  S20.  Indeed, 
■bad  there  bem  no  breadi  of  the  contract  on 
tbe  part  of  defendants,  idalnttCTs  loss  woald 
hare  bem  ^edsely  the  same. 

[I]  Under  this  view.  It  la  apparent  that  tbe 
findings  do  not  support  the  Judgment  render- 
ed by  the  court;  neverthelesa  Juatloe  be- 
tween the  partiee  mi^  be  aocompllahed  by 
a  modlflcatloa  timeot  It  1b  th«ef(n<e  or- 
dered that  the  judgment  be  modified  by  .de- 
ducting tbMefnxn  the  sum  of  $400,  leaving 
a  balance  ot  $102;  and  since  aa  thus  modi- 
fied plaintiff  Is  not  »tltled  to  costs  (section 
1025.  Code  ClT.  Proa),  tbe  award  of  flCTO 
as  costs  of  suit  la  stricken  therefrom.  As 
ttius  modified,  the  Judgment  Is  afilnned. 

We  concor:  COmtBT,  P.  J.;  JAMES,  J. 


SDDIB  T.  OAGB  MFG.  GO.  et  aL 
(Civ.  2060.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  28,  1»17.) 

1.  IiANDLoan    AND    TENANT  <^208(1)  — AB- 
BIONMEHT  or  LflASE — RELEASE  OF  LERSRR. 

The  tenant  was  nor  released  from  oblisation 
to  pay  rent  by  his  afwignnieDt  to  a  corporation, 
to  which  the  landlord  consented  in  writing ; 
nidi  consent  being  conditioned  on  tbe  assignee 
complying  with  the  terms  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  I^andhnd 
and  Tenant,  Cent  Dig.  {{  821,  830.  831.] 

2.  Evidence  «=s>466  —  Paboi.  Bvidkhge  to 
Vart  Wbitten  Instbument. 

Where  tenant  assigned  his  leaae  to  corpo- 
ration, the  landlord  consenting  thereto  in  writ- 
ing, evidence  that  landlord  ormlly  agreed  to  re- 


lease tenant  frtnn  payment  of  rent  was  inadmis- 
sible. 

[Bd.  Note.— For  o^ter  qum.  see  Evidence, 
Cent  Kg.  I  214b.] 

&  I4ANDL0BD  AND  Tenant  «=a»20S(l)  —  As- 
siONifENT  OF  Lease — Subbendeb. 
Where  landlord  consented  to  assignment  ci 
lease  open  cimdititmB  not  performed  hj  assignee, 
written  consent,  bowerer,  not  purpcnrting  to  re- 
lease tenant  from  iwyment  ot  rent,  such  traant 
cannot  claim  that  tbe  leasehold  interest  was 
surrendered  to  lessor  by  operation  ot  law. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  |$  821,  8S0,  881.] 

.  Appeal  from  Superior  Court,  Los  Angrtea 
County;  Charles  W^bcHm,  Judge. 

Action  by  E.  O.  Bddle  against  the  Ctage 
Manufacturing  Company,  a  corporation,  and 
othwa.  Vrom  a  judgment  tax  plalntUC,  and 
an  ordw  doiylng  a  new  trial,  defoidant  C.  E. 
McClay  appeals.  Affirmed. 

Hyman  Schwartz,  of  Los  Angeles,  for  ap- 
pellant T.  C  QouM.  of  Los  Angeles,  toe 
respcHident 

SHAW,  J.  In  this  action  plaintiff  sought 
a  recovery  of  money  alleged  to  be  due  under 
the  terms  of  a  lease  of  real  estate  made  by 
him  to  defendants  McClay,  Gage,  Freeman, 
lAojd,  and  Gage  Manufacturing  Company,  a 
corporation,  who  thereafter  by  assignment 
transferred  the  same  to  the  Unlcm  Chr  Oom- 
pany,  a  corporatlaD.  Judgment  went  for 
plaintiff,  from  whldi,  and  an  order  denying 
his  motion  for  new  trial,  G.  B.  McClay  alooe 
appeals. 

[1]  The  iuBtrumwt  whereby  the  trantfer 
was  effected  was  a  naked  assignmeut,  and 
did  not  purport  to  impose  any  obligatl<Hi  up- 
on the  assignee  to  pay  the  rent  reserved  in 
the  lease.  Indorsed  thereon,  and  signed  by 
plalnttff,  was  an  instrument  In  writing  as 
follows : 

"I  hereby  cons«it  to  the  transfer  of  a  cer- 
tain lease  on  683  Antonio  street  from  Jar  Gage, 
C.  E.  McClay,  O.  E.  EVeeman,  and  C  T.  lAoji 
to  Union  Car  Company,  a  cM*poration,  provided 
that  aaid  Union  Car  Company  complies  with  all 
tbe  legal  formalities,  through  its  bosrd  of  direc- 
tors, *  *  *  In  accepting  this  transfer  and 
^!eeing  to  cconply  with  the  terms  of  said 
iTase.  •  •  •*  ■ 

While,  aa  shown  by  the  record,  the  aa- 
slgnee  adopted  a  resolutlMi  accepting  the  as- 
signment of*  the  lease.  It  made  no  promise 
whatever  to  pay  any  rent  thereunder,  nor  in 
any  manner  whatsoever  agreed  to  comply 
with  the  terms  of  the  lease.  Under  these  cir- 
cumstances, the  court  prop^ly  fonnd  tibls 
consent  to  the  transfer  of  the  leasehold  estate 
did  not  release  the  defendants  from  their  ob- 
ligation npon  the  covenant  to  -p&y  the  rait. 
Indeed,  had  the  consent  been  unconditional, 
or  had  tbe  assignee  comiAled  with  the  condi- 
tions so  exacted,  the  finding  would  not  have 
been  subject  to  attack  upon  the  record  here 
iweaented.  BonetU  v.  Treat  01  CaL  223,  27 
Fac.  612,  14  Lu  R.  A.  161;  Broenan  v.  Kram- 
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er,  IfiS  OU.  86,  66  Pac.  979;  Ore  roL  24,  p. 
1177. 

[2]  ffeltber,  since  It  would  bare  rlolated  a 
funidamoital  role  o£  eridence,  did  the  court 
err  In  rinsing  to  penlt  defendwata  to  In- 
troduce evidence  tending  to  show  tbat  frfaln- 
Uff  orally  agreed  to  release  appelant  and 
his  colessees  from  any  and  all  liability  upim 
their  covenant  to  pay  the  r«it  reserved  In  the 
lease. 

[3]  niere  Is  no  ground  upon  whldb  to  base 
the  claim  of  a  surroider  to  the  lessor  of  the 
leasehold  estate  by  operation  of  lav.  As  we 
hare  seen,  the  consent  made  by  plaintiff  to 
the  asslgnm^it  was  not  only  upon  conditions 
never  complted  with*  by  the  assignee,  and 
who,  as  dlsfdosed  the  record,  never  paid 
any  rmt  to  plaintiff,  bat  It  did  not  purport 
to  constitute  a  rdease  of  defendants.  No 
focts  whatsoever  are  made  to  ani>ear  which 
tend  In  the  slightest  degree,  by  Imidlcatlon 
or  otherwise,  to  show  an  Intent  on  the  part 
of  the  lessor  to  accept  a  surrender  of  the 
lease.  On  the  contrary,  so  far  as  shown, 
plaintiff  looked  to  appellant  and  his  colessees 
for  the  payment  of  rent  and  OMnpliance  with 
its  terms. 

We  are  unable  to  perceive  any  merit  in  the 
appeal,  and  the  Jndgmoit  and  cnder  are  af- 
firmed. 

We  concur:  CONBEZ.  P.  J.;  JAMES,  J. 


TOUNG  V.  CANPIBLiyS  ESTATE. 
(Civ.  1932.) 

^District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  28,  1917.) 

1.  BboeebIs  ^=>71  —  Contracts  as  to  Com- 
pbhsahon— constbuction . 

Plaintiff  having  rendered  services  to  &  in 
the  purchase  of  certain  land,  C.  signed  a  writ- 
ing stuting  tbat  it  was  bis  understanding  and 
agreement  tbat  plaintiff  waa  to  have  one-third 
of  the  net  profits  arising  from  the  <^ration  or 
final  sale  of  the  property.  The  property  was 
sold  at  an  advance  in  ^ce,  but  ii  OL  were 
allowed  interest  on  bis  iuvestiDent,  there  would 
be  no  profits.  EeJd,  that  the  contract  did  not 
authorize  C.  to  charge  any  interest,  notwith- 
standing the  use  of  the  term  "net  profits." 

[Bd.  Note.— For  other  cases,  see  Broksrs, 
Cent.  Dig.  {  Sfl.] 

2.  IHTEBKBT  4s»6      EXPBBSS  CONTBAOT  —  Ms- 
CKHfUTT. 

As  a  general  rule  interest  Is  not  recoverable, 
unless  made  the  subject  of  an  express  agree- 
ment except  in  the  case  of  a  loan,  whidt  under 
the  express  proTiaion  of  Civ.  Co^,  1  1914,  is 
presumed  to  be  made  upon  interest  unless  other- 
wise stipulated. 

[EA.  Note.— For  other  eases,  see  Interest,  Cent. 
Dig.  K  13-1&] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  by  C  S.  Toung  against  the  estate  of 
C.  A.  Candid.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  with  direc- 
tions. 


James  Donovan,  of  Los  Angeles,  for  appel- 
lant. Oooawln  ft  Morgrage»  ot  Jm  Angelwi, 
for  respondent 

JAMES,  J.  .  [11  Appeal  fran  a  Jjndgment 
entered  against  the  plaintiff.  'The  anieal  la 
presented  oo  the  judgmmt  roll  The  facta 
as  tfaer  may  be  gathered  from  tba  omiplalnt 
are  as  fellows: 

Prior  to  December  IT,  190S,  the  plaintiff 
had  rendered  services  to  O.  A.  Oanfl^,  staice 
deceased.  In  and  about  the  purchase  of  cer^ 
tain  land.  Canfleld  became  the  owner  of  the 
land,  and,  as  evldeDce  of  the  compensation 
to  be  paid  to  the  plaintiff  for  his  services, 
wrote  the  plaintiff  as  fallows: 

"Dear  Sir:  Relative  to  our  understanding  at 
the  time  of  the  ptirchaae  of  the  N.  E.  ^  oC 
Sec.  23 — 28—27,  and  in  consideration  of  your 
servicee  granted  in  c<mnectioQ  thereof,  it  is  ny 
understanding  and  agreement  that  you  are  to 
have  one-third  <l/3)  of  the  net  profits  ariang 
frmn  tbe  operatioa  w.  final  sale  of  the  above- 
mcntioned  property. 

"Yours  truly,  a  A.  ConfieUL*' 

The  total  price  paid  by  Canfleld  for  tbe 
land.  Including  taxes,  was  96,766.79.  Xlanfleld 
sold  the  iwoperty  on  April  30,  1918,  for  fS,- 
000 ;  that  amount  being  In  excess  of  the  par- 
chase  price  by  the  sum  ot  |1,234J!1.  The 
plaintiff  duly  presoited  his  claim  against 
the  estate  of  Canfleld  for  the  sum  of  ¥411.40, 
being  one-third  of  the  apparent  profit  made- 
by  Canfleld  on  his  Investment  Tbe  court 
foond  the  facts  as  they  were  alleged  try  the 
plaintiff,  but  found  Oiat  tiiere  was  nothing 
due  tbe  plaintiff  for  the  reason  that  by  add- 
ing Inteiest  at  the  rate  of  7  per  cent  to 
amount  of  Oanfleld's  original  Investmoit  and 
chai^ng  that  Interest  as  a  part  of  the  invest- 
ment, no  proflts  resulted  by  reason  of  the 
price  obtained  at  the  sale  of  the  property. 
The  one  question  ts  presented  as  to  whether 
interest  was  properly  chargeable  under  the 
contract  made  between  Young  and  Canfleld. 
On  the  part  of  respondent  the  cases  of  Hentz 
V.  Pennsylvania  Co.,  134  Pa.  343, 19  Atl.  68S. 
and  Barry  v.  Bernays  et  aL,  162  Mo.  App.  27. 
141  S.  W.  933,  are  cited.  In  the  case  first 
noted  the  court  refers  to  a  work  on  partnw^ 
ship,  and  the  opinion  ctmtains  this  statement : 

"There  are  no  profits  in  a  land  speenlatioa 
which  does  not  return  to  the  investor  bis  pur- 
chase money  with  interest  upon  it" 

This  language  is  approved  in  Barry  v.  Ber- 
nays, supra.  As  applied  to  the  facts  of  this 
case,  we  are  not  in  accord  with  the  det^ 
mination  of  the  Pennsylvania  and  Missouri 
courts.  There  was  no  agreement  expressed 
here  for  the  payment  of  any  Interest  upon 
Canfleld's  investment  The  plaintiff  had  ren- 
dered certain  services,  and  bis  compensation 
was  agreed  upon  in  tbe  manner  declared  In 
the  letter  written  by  Canfield  to  him.  We  are 
of  the  opinion  that  the  term  "net  proflts,"  as . 
used  in  this  letter,  does  not  authorize  the 
charge  of  any  Interest  amount,  and  that  if 
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sudi  had  been  In  coiiteiiq;>lation  It  should 
baTe  been  expressed.  Furthermore,  Canfield, 
for  auglit  that  la  shown  by  the  pleadings  or 
record  presented,  might  not  have  been  able  to 
haye  secured  a  7  per  cent  Income  on  the  mon- 
ey which  he  invested  In  the  land,  nor  any  per 
cent,  at  all,  for  that  matter. 

[2]  The  general  rule  Is  that  the  matter  of 
the  payment  of  Interest  must  be  made  the 
subject  of  an  eipr^  agreement,  otherwise 
It  cannot  be  charged;  excepting,  of  course, 
a  case  of  a  loan  of  money  which  by  our  Code 
la  made  subject  to  the  payment 'of  Interest 
by  presumption.  Civ.  Code,  §  1914.  The 
general  rule  to  which  we  have  adverted  finds 
expression  in  Tlrrell  v.  Jones,  39  Gal.  655, 
and  Adams  v.  Lambard,  80  CaL  438,  22  Pac. 
480. 

The  judgment  Is  reversed,  with  directions 
to  the  trial  court  to  enter  judgment  upon  the 
findings  of  fact  In  favor  of  the  plaintiff. 

We  concur:  OONEKY,  P.  J. ;  SHAW,  J, 


O'DF.A  V.  BOBRRTS.    (Civ.  1903.) 

(EHitrict  Court  of  Appeal,  Second  District,  Cal- 
iforaia.  March  28, 1917.) 

1.  APPBAX.  ARD  BBBOB  «S»60&— TBAlTSOmFP" 

RUUt  or  COUBT. 
Supreme  Court  rule  7  (119  Pac.  xi),  regulat- 
ing the  size,  arrangement,  indexing,  etc..  of 
transeripti  on  appeal,  is  intended  to  secnre  rec- 
ord* ot  uniform  sizr,  arranged  In  orderly  and 
convenient  form,  ana  on  appeal  not  ccmiplying 
with  such  rule  and  misdescrlbing  the  judgment 
appealed  fnnn  will  be  disoHssed. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  2660-2663.] 

2.  Appeax.  akd  EhBon  «s»606(l)— RnoBD— 

DB8CritPTI0N  or  JUDOMSIfT. 
Where  the  judgment  appealed  from  waa  en- 
tered on  April  13^,  a  record  c<mtmining  a  jode^ 
vamt  rendered  April  26tb,  which  the  derk  certi- 
fied on  April  23a  to  be  a  true  copy,  etc.,  is  in- 
safll^dant,  and  in  cminectiui  with  the  failure  to 
observe  Supreme  Court  rule  7  (119  Pac.  xi), 
regiilating  the  form,  induing,  etc.,  of  tran- 
scripts on  appeal,  wiU  cause  the  appeal  to  be 
dismiased. 

[Ed.  Mote.— For  otber  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  2673-2(181,  2683,  2684.] 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  M.  F.  CVDea  against  B.  O.  Rob- 
erts. Judgment  for  defendant,  and  plaintiff 
am>eBls.   Appeal  dismissed. 

<^u(di  ft  Crouch,  at  Los  Angeles,  for  ap- 
pelant Ingall  W.  Bnll  and  Hart^d  Larson, 
both  ot  Lob  Angles,  tor  rapondent 

PBB  CURIAM.  [1]  mils  appeal  purports 
to  have  beoi  taken  under  what  is  designated 
the  alternative  method  of  appeal  and  the  rec- 
ord prepared  and  brought  up  pursuant  to  the 
provisions  of  section  953a,  Code  of  Civil 
Procedure.  No  attempt  however,,  is  made 
to  comply  with  rule  7  of  the  Sutveme  Court 


(119  Pac.  xl)  as  to  the  form  and  preparation 
of  the  transcript  This  rule  requires  that: 
"Tninscripts  on  appeal  in  civil  eaaee.  pr^red 
under  secUon  9S3a  of  the  Code  of  Civft  Proce- 
dure, •  •  *  must  be  typewrittui  and  the  pa- 
per and  the  ba^s  toe  binding  the  same  must 
not  exceed  ten  inches  in  length  and  eight  inches 
in  width.  The  leaves  must  be  bound  together 
on  the  left-hand  side  in  vtdumas  of  cfmvttiieot 
size.  The  [lapera  r^uirad  to  be  sent  by  the 
clerk  *  *  *  in  civil  cases  under  section  953a, 
*  *  *  constituting  the  ordinary  judgment  roll 
are  here  desi^ated  as  the  'Clerk's  Transcript,' 
and  the  certified  transcriptions  of  the  phoao- 
grapblc  reporter's  notes  required  by  *  *  * 
section  953a  in  civil  cases  are  here  designated 
as  the  'Reporter's  Tranecriirt.*  The  respective 
papers  in  the  clerk's  transcript  must  be  placed 
in  chronologicri  order^  and  if  it  is  bound  with 
the  reporter's  transcript,  it  must  come  first  in 
order.  The  pages  of  Uie  clerk's  transcript  and 
those  of  the  reporter's  trnnacript  must  be  num- 
bered separately  ctnsecutive  numbers.  The 
lines  ot  each  page  must  be  numbered  seporat^y 
and  CMisecutively.  An  index  of  each  transcript 
must  be  Inserted  at  tha  beginning  thereof,  refer- 
ring to  each  document  and  to  the  page  beginning 
the  exatninatioB,  croes-examinaticHi,  redirect, 
and  recall  of  each  witness." 

The  reporter's  transcript  here  presented. 
In  form  and  size  only,  complies  with  the  rule. 
The  clerk's  transcript  consists  of  what  ai>- 
pear  to  be  some  discarded  office  copies  of  the 
pleadings,  findings,  and  Judgm«it,  Inserted 
in  the  r^rter's  transcript,  which  contain 
neither  Index  nor  pag4ng  that  Is  Intelligible. 
It  is  unnecessary  to  direct  attention  to  other 
matters  wherein  the  transcript  Is  not  In  ac- 
cordance with  the  rule ;  suflSce  it  to  say  that 
It  appears  to  have  been  prepared  without  ref- 
erence to  the  ezlstMice  of  any  rule  govern- 
ing the  subject.  Obviously,  tile  purpose  of 
the  rule  Is  not  only  to  secure  records  of  uni- 
form size  for  the  filing  cases  in  the  deilc's 
office,  but  the  presentation  of  transcripts  In 
orderly  and  convenI«it  form,  pr(^rly  paged 
and  Indexed,  for  lamination  by  the  court  in 
determining  the  questions  Involved  In  the 
appeal. 

[2]  Moreover,  the  appeal  is  from  a  Judg- 
ment entM^d  on  April  13,  1916.  The  judg- 
ment brought  up  In  the  purported  record 
which  we  are  asked  to  review  was  not  ren- 
dered nor  filed  until  April  26,  1915.  The 
clerk  by  his  certificate  dated  April  23,  1915, 
certifies  this  judgment  so  rendered  on  April 
26th,  and  being  the  only  Judgment  embodied 
In  the  record,  to  be  a  true  copy  of  the  Judg- 
ment entered  in  the  above-entitled  action. 
Not  only  is  there  no  appeal  from  this  Judg- 
ment, but  it  is-  impossible  to  perceive  how 
the  clerk  could,  on  April  23d,  have  certified 
to  the  correctness  of  a  Judgment  which  was 
not  rendered  nor  filed  until  three  days  later. 
It  thus  appears  that  the  judgment  entered  on 
April  13th  from  which  the  appeal  is  sought 
to  be  prosecuted  is  not  contained  In  the  rec- 
ord, and  the  Judgment  embodied  in  the  rec- 
ord Is  not  one  the  correctness  of  which  is 
authenticated  by  the  cerUflcate  of  the  clerk, 
or  from  which  ua  appeal  Is  prosecuted. 

The  appeal  Is  dismissed. 
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VAN  DID  WATER  t.  PRIDHAH  et  al^  BoArd 
of  Sop'n  of  Leo  AngelM  Cotmtr* 
(CiT.  2277.) 

(District  Court  oi  AppmO,  Second  District,  Gall- 
fbanUu   March  17,  1917.   Rehearinfc  Denied 
bj  Supreme  Goort  May  16.  1917.) 

1.  Dbains  <^1S— lasuAnoi  of  Bonds— Stat- 
uraa— CoNmtucnoir. 

St  1903.  p.  354,  entitled  "An  act  to  pro- 
note  the  drainaKe  of  wet  Bwamp.  and  overflowed 
lands,  and  to  promote  the  public  health  in  the 
communities  in  which  thcj  lie,"  was  amended 
by  St  1915,  p.  359.  Sections  8b,  8c,  and  8s  re- 
late to  the  inuance  bonds  and  determination 
ot  incidental  cost  to  b*  charged  a^inst  the 
contractor,  asd  section  Sd  provides  that  when 
signed,  "said  boada  shall  be  delivered  by  said 
treasurer  to  said  contractor  or  to  his  order,  as- 
signee, or  lawftil  representative.' '  Section  8e 
provide*  for  the  raising  of  a  fond  by  special  tax 
for  the  discharge  and  payment  of  the  bonds  and 
interest  thereon,  etc.,  loUowed  by  the  provision. 
*'and  tike  board  of  superviB<»s  is  herray  vested 
widi  the  power  and  ft  is  the  duty  of  said  board  to 
advertfoe  said  bonds  for  sale  hj  at  least  <mt  in- 
sertion of  a  notice  of  sale  in  a  newspaper 
*  *  *  and  to  sell  said  bonds  to  the  faixhest  re- 
sponsible Iridder,"  etc.  PoL  Code,  I  4484,  pro- 
vides that  wbere  there  is  a  conflict  between  two 
prorUons  ol  a  statute,  so  complete  as  to  leave 
no  possible  room  for  giving  effect  to  both,  the 
one  last  In  numerical  order  must  prevail,  unless 
such  conatxQction  is  inconsistent  witli  the  mean- 
ing of  soch  diapter  or  article^  ifeld,  it  was  an 
intent  of  the  Leiaslatun  tbat  payment  for  work 
should  be  in  bonds  in  a  sum  equal  to  the  amount 
of  the  contractor's  bid  plus  sudi  sum  as  he,  un- 
der the  reqaireoients  of  the  act  shall  advance 
tw  the  payment  of  all  incidental  expenses  con- 
nected with  the  work,  delivered  by  the  treasurer 
to  the  contractor  or  his  assignees,  while  the 
provision  for  sale  as  a  means  of  such  adminis- 
tratioD  is  incnnplete  and  uncertain  as  to  acta 
neceaaary  to  accomplish  the  purpose  of  the  law, 
and  the  provisions  of  section  8g  have  no  ref- 
eraice  to  the  sale  of  the  bonds  provided  for  in 
section  8e,  but  to  the  ccmditiona  under  which 
the  treasurer  shall  deliver  the  bonds  to  the  con- 
tractor, etc. 

[Bd.  Note.— For  other  Gases,  see  Drafna,  Gent 
Dig.  SS  11.  13.] 

2.  Drains  «=>2(1)— Statutm— Validitt. 

St.  1903,  p.  354,  as  amended  by  St  1915,  p. 
359,  J  1%,  provides  that  whenever  a  portion  of 
any  drainage  system  passes  through  or  forms  the 
boundary  line  of  any  municipal  corporation, 
or  where  adjacent  territory  within  iuch  munici- 
pality is  found  to  be  benefited,  such  adjacent  ter- 
ritory may  be  included  within  the  boundaries  ot 
such  drainage  district,  provided  petitioners  ob- 
tain the  ctmsent  of  the  governing  body  of  such 
municipality,  expressed  bf  ordinance.  The  board 
of  supervisors  of  a  drainage  district  obtained 
from  the  legislatire  body  of  Long  Beach  its 
consent  and  permission  to  construct  a  drainage 
canal  through  certain  specified  streets  in  such 
city,  which  was  operating  under  a  freeholder's 
charter.  SM,  that  the  ordinance  did  not  con- 
fer upon  tiie  district  a  control  ot  the  atreets,  vio- 
lative of  the  provisions  of  the  charter  Testing  in 
the  city  plenary  control  of  all  uses  of  its  atreets. 

[Ed.  Note.— F<»  other  cases,  see  Drains,  Cent 
Dig.  {  17.] 

3.  Municipal   Cobpobations   ^=»6S3(1)  — 
Dbainaqe  Dibtkict— Statute. 

Under  St  1U03,  p.  354,  as  amended  by  St 
1915,  p.  359,  j  1^.  providing  for  inclusion  of  a 
portion  of  a  municipality  in  a  draiu&i^o  district, 
an  ordinance  granting  consent  of  the  city  of 
\xmg  Beadi  to  the  construction  of  a  drainage 


ditch  through  its  streets  was  not  rendered  a  ani- 
lity, because  audi  consent  was  upon  certain 
terms  named  in  the  ordinance,  whiidi  were  pro- 
tective of  DDhlic  interest  (Hinane  to  the  sub- 
ject and  Tl<^tiTe  of  no  proviiAon  of  the  drain- 
age district  act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporati<»is,  Cent  Dig.  |i  1471,  1472.  14i5, 
1479.] 

4.  Drains  $=9l4(3)  —  Dbainaoi  Distbict  — 
Statute. 

Under  St  190S,  p.  354,  as  aramded  by  St 
1915,  p.  3^,  f  1.  providing  for  ttfe  initiation 
ol  proceedings  by  filing  a  petition  with  the  board 
of  supervisors^  defining  the  bonndaries  of  the 
propofed  district  to  be  benefited,  and  for  bearing 
npoa  objections,  and  section  5.  providing  that, 
at  the  condoraon  of  the  hearing,  the  determina- 
tion of  the  board  shall  he  made  in  writing,  to  be 
filed  and  entered  upon  the  minutes  of  ^e  hoard, 
the  board  was  impliedly  auth(»dzed  to  deny, 
modify,  or  change  the  petition. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Din  5.] 

5.  Dbains  «=»2(1)  —  Dbaxhagb  Distbict  — 

Statute. 

Although  St.  1003,  p.  354,  as  amended  by 
St  1915,  p.  3^,  does  not  expressly  provide  that 
the  doing  of  the  work  shall  depend  upon  its  be* 
ing  a  puUic  benefit,  section  4  makes  the  dete<>- 
mioatioQ  of  the  board  to  proceed  with  the  hear- 
ing therein  reforred  to  presumptive  evidence  of 
the  existence  of  all  facts  upon  which  the  power 
of  the  board  to  proceed  depends,  and  the  act  ia 
not  rendered  vwd  by  its  failure  to  provide  that 
the  doing  of  the  work  shall  depend  qpon  its 
being  a  pobUc  benefit 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  f  17.] 

6.  Dkains  ^2(9— STATnn—BxFBAX.— Flood 
CoNTBoL  Act. 

St.  1908,  p.  354,  as  amended  by  St  191S, 
p.  359,  was  not  superseded  by  St.  1915,  p.  1502, 
entitled  "An  act  to  create  a  flood  control  dis- 
trict, to  be  called  'Los  Angeles  coanty  flood 
control  district' "  since  the  purpose  ot  the 
drainage  act  is  to  dispose  water  as  an  inju- 
rious element  while  the  purpose  of  the  flood 
control  act  is  to  conserve  it  aa  a  buieflcial  agent 
and  it  could  not  be  the  intent  of  the  Legisla- 
ture, by  creating  a  flood  control  district  to 
repeal  provimons  for  the  drainage  of  wet  and 
swamp  lands. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  17.] 

Certiorari  by  O.  F,  Van  de  Water  against 
B.  W.  Pridham  and  others,  as  coostltutiug 
the  Board  of  Supervisors  ot  the  County  ol 
Los  Angeles,  to  review  the  proceedings  of 
respondents  In  creating  and  establishing  a 
draicage  district  Proceedings  ftf  board  of 
supervisors  alflrmed. 

A.  J.  Sheier  and  Robert  Xouug,  botb  of 
Los  Angeles,  for  petitioner.  A.  J.  Hill,  Coun- 
ty Counsel,  and  Charles  E.  Haas,  Deputy 
County  Counsel,  both  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  Certiorari.  The  board  of  su- 
pervisors of  Los  Angeles  county,  claiming 
authority  so  to  do  under  and  by  Tirtne  of  the 
provisions  of  a  certain  act  of  the  Legislator^ 
entitled  "An  act  to  promote  the  drninage 
of  wet  swamp  and  overflowed  lands,  and  to 
promote  the  public  health  in  the  communi- 
ties In  which  they  lie,"  approved  March  21, 
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1906  (Stats.  1008,  p.  S54),  the  title  to  which 
and  the  act  were  amended  In  1915  {Stats. 
1815,  p.  359),  in  a  proceeding  Instituted  there- 
for by  petition,  created  and  established  a 
drainage  district,  designated  as  '*Lob  Ange- 
les County  Drainage  District  No.  1,"  the 
boandarles  of  which  embrace  certain  territo- 
ry In  the  city  of  Lwig  Beach.  When  the  pro- 
^dlDgs  bad  progressed  to  a  point  where  the 
contract  for  constructing  the  drainage  im- 
prorement  had  been  awarded  for  the  doing 
of  the  work,  and  contract  therefor  executed, 
petitioner,  as  an  owner  of  land  In  the  dis- 
trict, bron^t  this  proceeding,  attacking  the 
proceedings  as  in  excess  of  the  jurisdiction 
of  the  board.  Petitioner  ■  asserts  that  the 
law  nnder  which  the  board  of  supervisors 
assumed  to  act  is  invalid,  and  hence  the  pro- 
ceedings so  bad  and  thereunder  taken  by  the 
board  of  supervisors  for  the  formation  of 
the  district,  award  of  contract  for  the  doing 
of  the  work  therein,  and  providing  for  the 
payment  of  the  cost  thereof  by  bonds  issued 
for  and  on  behalf  of  the  district  to  the  con- 
tractor for  the  cost  of  the  work,  were  bad 
and  taken  without  authority  of  law. 

This  Qontention  is  based  upon  the  follow- 
ing grounds:  First  That  there  ia  an  ir- 
reconcilable contradiction  between  the  diCfer- 
ent  sections  of  the  drainage  act  relative  to 
the  dl^wsltlon  to  be  made  of  the  bonds  to  he 
issued  by  the  county  to  represent  the  cost 
of  the  proposed  work.  Second.  That  the  In- 
clusion of  part  of  the  city  of  Long  Beach 
witbln  the  prtqposed  drainage  district  Is  un- 
authorized by  law.  Third.  That  the  drain- 
age act  onder  which  the  proceedings  were 
taken  is  wanting  In  any  provision  which  re- 
stricts the  power  of  the  board  acting  there- 
under to  cases  where  the  Improvement  would 
constitute  a  public  benefit  Fourth.  That  the 
act  has  been  superseded  In  hos  Angeles  coun- 
tj-  by  a  subsequent  act  adopted  by  the  Legis- 
lature, known  as  the  "Los  Angeles  County 
Flood  Control  Act"  We  wUI  discuss  the 
points  made  by  petitioner  In  the  order  In 
which  they  are  presented  In  his  brief. 

[1]  1.  To  meet  the  cost  of  the  formation 
of  the  district,  and  the  projMsed  Improve- 
ment therein,  the  act  provides  for  the  Issu- 
ance of  bonds  In  form  as  prescribed.  Sec- 
tion 8c  of  the  act  provides  that  if,  upon  a 
hearing  had  in  accordance  with  section  8b, 
the  board  is  of  the  opinion  that  the  work 
contracted  for  has  be^  completed,  it  shall 
by  a  resolution  so  declare,  and  accept  the 
work,  and  state  therein  "the  a^regate. 
amount  for  which  bonds  shall  be  issued,  and 
*  •  •  the  amount  of  the  Incidental  costs 
and  expenses  of  the  work  and  the  proceeding 
which  are  chained  against  and  to  be  paid  by 
the  contractor,"  as  provided  in  section  8g. 
Section  8d  requires  the  clerk  to  transmit  a 
copy  of  the  order  so  made  by  the  board  of 
supervisors  to  the  county  treasurer,  upon 
receipt  of  which  such  officer  is  required  to 
Issue  bonds  in  the  amount  fixed  by  said 
board  in  said  order,  which  bonds  are  to  be 
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signed  by  the  presiding  oBkcer  of  the  board 
and  the  county  treasum,  and  whoi  so  sign- 
ed, "«a<d  banda  «%all  be  deHvovd  bv  Mid 
treoiurer  to  soM  oontroctor  or  to  hi»  or- 
der, atsifftiee  or  lawf  ul  repretmtative."  Sec- 
tion 8e  provides  for  the  raising  of  a  fond  by 
qpedal  tax  for  Uie  discharge  and  payment 
of  the  bonds  and  the  Interest  thovon  as  the 
same  become  doe,  and  to  maintain  and  keep 
the  worlcs  in  r^^air,  followed  by  the  proT^ 
slon:  "And  the  board  of  aupervigort  U  her»- 
bv  vested  -with  the  power  and  it  i$  the  dmtv 
of  Moid  board  to  advertiee  $aid  bond*  for  aaie 
&V  At  letMt  one  in»ertion  of  a  notice  of  sate 
in  a  newepaper  of  general  otrouUUim  within 
the  aountv  and  to  teU  »aid  bondt  to  the  hiffh- 
est  retponaible  bidder,  and  to  do  aU  and 
Mtnffular  the  thtnffs  necesaary  for  the  pur- 
po»e  of  tellinff  »aid  bondg  and  which  in  thit 
eection  aforesaid  it  is  dedarett  shall  be 
done."  It  thus  appears  that  the  act  contains 
two  provisions  touching  the  disposition  of 
the  bonds,  which  are  wholly  repugnant  It 
Is  Impossible  to  give  effect  to  both,  for  it 
Is  a^arent  that.  If  the  treasurer  be  requir- 
ed by  the  provision  contained  In  section  8d 
to  deliver  them  to  the  contraotor  or  to  hts 
order,  assignee  or  lawful  representative,  as 
payment  for  doing  the  work,  it  must  neces- 
sarily lender  the  provision  for  the  sale  there- 
of, ccmtained  in  section  8e,  wholly  Inopera- 
tive. Throughout  the  proceeding  the  board 
of  supervisors  acted,  upon  the  theory  that 
the  cost  of  the  work  and  expenses  Incidental 
thereto  should  be  paid  for,  not  from  the  pro- 
ceeds of  the  ^e  of  bonds  to  be  issued  for 
and  on  behalf  of  the  district  but  In  bonds 
Issued  and  delivered  directly  to  the  contrac- 
tor, who  was  required  to  advance  all  sums 
necessary  to  cover  surveys,  inspection,  and 
Incidental  expenses. 

The  contention  of  petitioner  is  that,  since 
the  conflict  between  the  two  provisions  is  so 
complete  as  to  leave  no  possible  room  for 
giving  effect  to  both,  the  one  last  In  numeri- 
cal order  must  prevail  (Turner  v.  Wilson, 
171  Cal.  600,  154  Pac.  2),  and  this,  indeed,  Is 
the  provision  of  section  4484  of  the  Political 
Code,  to  which,  however,  must  be  added  the 
qualification  therein  provided:  "Unless  such 
construction  is  inconsistent  with  the  meaning 
of  such  chapter  or  article" — In  which  case 
the  rule  of  Interpretation  is  that  the  court 
should  look  to  the  language  of  the  whole 
act,  and  if  it  finds  in  any  particular  clause 
an  expression  not  ccmslstent  in  Its  import 
with  those  used  in  other  parts  of  the  seme 
statute  and  not  in  harmony  with  Its  plan, ' 
purpose,  and  scope,  and  If  by  taking  a  view 
of  the  whole  act  It  can  collect  from  such 
larger  and  more  ext^slve  expressions  the 
real  Intention  of  the  Legislature,  It  Is  Its 
duty  to  give  effect  to  that  Intention.  State 
V.  Jennings,  27  Ark.  419;  Torrance  v.  Mc- 
Dougald,  12  Ga.  526:  Mason  v.  Finch,  2  Scam. 
(111.)  223;  In  re  Vanderberg,  28  Kan.  243; 
Pond  V.  Maddox,  38  Cal.  5T2.  Applying 
this  rule,  we  have  no  difflculty  In  reach* 
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ing  the  oobdnskm  ttiat  It  wu  the  in- 
tent of  the  L^slatnre  that  payment  for  the 
work  ahooM  be  In  bmida  tn  a  Sam  cqnal  to 
the  amount  of  the  oontractM'a  bid,  plna  each 
tmm  as  he,  nnder  the  requirements  of  the 
Bctr  ahonld  advance  in  parmeat  of  all  Inci- 
dental expenses  connected  with  the  work,  de- 
livered by  the  treaanrer  to  the  contractor  or 
bis  assignees.  So  cmatmedr  the  act  pro- 
vides a  <!oiiqdete  sdieme  Cor  the  financial  ad- 
minlstratlon  of  the  ondertaking,  while  the 
proTl^n  for  sale  as  a  means  f<H*  such  ad- 
ministratloD  is  incomplete  and  uncertain  as 
to  acta  necessary  to  accompUsh  the  purpose 
of  the  law.  Amoog  other  provisIcHis  con- 
tained In  the  act,  wtO^  anpport  Hie  Intor- 
pretation  given,  are  those  found  In  section 
8g.  which  proTldea  that: 

"AH  the  coats  and  ezpettsea'  of  the  proceeding, 
inclasive  eapedaUy  of  th«  compensation  of  the 
pereoD  appointed  to  famish  tbe  specifications, 
of  the  saperintendeDt  of  worl^  of  the  engineer  of 
work,  of  the  cost  of  all  pabhcations  nnder  this 
act  regnired  to  be  made,  sliaU'be  dbargeable  to 
aad  paid  by  the  contractor,  and  tbey  shall  have 
been  paid  before  delivery  of  the  bonds  shall  be 
madel^  the  coan^  treasorer:  Provided,  howev- 
er, that  the  oomi^  treasorer  may  make  deliv- 
ery of  such  bonds,  if  there  be  deposited  with 
him,  snbject  to  the  order  of  the  board  of  aoper- 
risors,  money  to  the  amount  of  the  costs  and  ex- 
penses cbsrgeable  to  the  contractor  as  the  same 
IS  ststcd  in  the  attested  ord^  of  the  board  of 
supervisors,  provided  for  in  section  8d  of  this 
act.  The  contavctor  and  all  persona  claiming 
under  him  any  interest  in  said  bonds,  whether  of 
ownership,  lien  or  otherwise,  shall  be  deemed 
io  have  notice  ot  the  ccmtents  of  tUs  section." 

The  provisions  of  this  section,  later  In  nn- 
merlcal  <M^er  than  Se,  could  have  no  refer- 
ence to  the  sale  of  the  bonds  provided  tor  la 
said  last  meotlcmed  section,  bnt  unquestion- 
ably refer  to  the  conditions  under  which  the 
treasurer  shall  deliver  tbe  bixids  to  the  con- 
tractor or  upon  his  or6er  or  to  his  assignees. 
In  which  case  the  latter  Bhall  take  notice  of 
the  provisions  of  the  section  as  to  the  pay- 
ments so  required  to  be  made  by  the  con- 
tractor as  a  condition  of  having  the  bonds 
claimed  by  him,  which  shall  represent  the 
total  cost  of  the  icorfc  (section  8b),  delivered 
to  him  by  the  treasurer  (section  8d),  for  the 
cott  of  the  work. 

[2]  2.  Section  1%  of  the  act  provides: 
"Whenever  a  portion  of  any  ditch  or  drain  Or 
system  of  ditches  or  drains  for  tbe  drainage  of 
any  soch  body  of  wet,  swamp,  or  ovwflowed 
lands  passes  throofb  or  fwms  the  boaadary  line 
of  any  municipal  corporation,  or  where  adja- 
cent territory  within  such  municipality  is  found  > 
by  said  board  of  supervisors  to  be  benefited  by 
such  work  or  improvement,  such  adjacent  terri- 
tory may  be  included  within  tbe  boundaries  of 
such  drainage  district  in  proceedings  instituted 
for  the  creation  of  said  drainage  district :  Pro- 
vided, said  petitioners  first  obtain  the  consent  of 
Che  governing  body  of  such,  municipality,  ex- 
pressed by  ordinance,  to  the  construction  of  such 
(litch  or  drain  or  ditches  or  drains  within  the 
limits  of  such  municipality,  and  thereupon  all 
guch  territory  shall  be  subject  to  the  provisions  I 
of  tbis  act,  and  any  work  of  any  improvement  | 
herein  contemplated  to  be  done  may  be  done  ei- 1 
ther  within  or  without  the  boundaries  of  the 
district  organized  tberefor  as  may  be  necessary 
to  properly  drain  by  a  ditch  or  drain  or  a  sys- ! 


ten  of  ditdea  or  drabis  anj  body  of  wet,  »umm§ 

or  overflowed  lands  within  said  distnct." 

•  Incorporated  within  the  bonndarles  of  tbe 
proposed  district  were  certain  lands  located 
within  tbe  city  oi  r^ong  Beach,  throng  wtikii 
the  proposed  drainage  canal  was  to  cactend. 
Under  die  authority  of  said  secti<m  1%  of 
the  act,  the  board  of  supervisors  soogM  and 
obtained  from  the  legislative  body  of  die 
municipality  its  consent  and  pomlssim,  ex- 
pressed by  ordinance,  to  the  oonstmctton  of 
die  drainage  canal  through  certain  specified 
streets  of  said  dty.  Notwithstanding  this 
ordinance^  vrtiich  contained  condltlona  opon 
wbldi  tbe  ctmsent  was  made,  petitioDer  in- 
sists, flnt,  that  the  legislative  body  of  said 
dty  of  LoDg  Beach,  operating  under  a  fice- 
holders'  diarter,  was  withont  power  to  make 
the  grant  of  snch  use ;  and,  second,  that  the 
attachiag  of  conditions  to  such  consent  ren- 
dered it  nnll  and  of  no  effect  The  want  of 
power  to  consent  to  the  construction  of  the 
works  through  the  streets  of  the  city  to  an 
ontfall  emptying  Into  the  ocean  is  based  opon 
the  conteotimi  that  snch  use  thereof  confers 
upon  the  district  control  of  the  streets,  which 
Is  violative  of  the  provisions  of  the  charter 
vesting  In  the  dty  "plenary  control  of  all 
uses  of  Its  streets,"  together  with  all  matters 
of  Internal  sanitation;  that  hence  the  work 
proposed  to  be  done  by  the  district  Is  a  nra- 
nldpal  affair,  as  to  which  the  fre^olders' 
charter  nnder  which  the  dty  is  operating  is 
the  controlling  law.  Sectitm  6.  art  11, 
Const ;  Fritz  v.  San  Francisco,  132  Cal.  373, 
61  Pac.  566;  Barber  Asphalt  Pav.  Ca  v. 
Costa,  171  Cal.  138,  152  Paa  296. 

In  our  opinion,  the  control  of  Its  streets, 
which  under  Its  freeholders'  charter  the  dty 
of  Long  Beach  exerdses  over  its  streets,  does 
not  differ  trom  that  exercised  by  dCies  of  the 
state  operating  under  the  general  law.  Ttu: 
act  recognizes  the  right  of  such  control  in 
all  munldpalities,  whether  created  tinder 
general  law  ot  operating  tmder  charter  adopt- 
ed pursuant  to  the  Constitntitm.  Withont  re- 
gard to  the  character  of  the  diarter,  the  con- 
sent of  tbe  legislative  body  of  the  dty  Is  a 
prerequisite  cmditlui  to  extending  the  drain- 
age canal  through  the  streets  of  tbe  mnnld- 
paUl^.  It  has  been  r^watedly  beld  that  tlie 
Legislature  may  provide  for  the  creation  of 
districts  sndi  aa  that  here  Invtrtved  and  for 
the  financial  admlnlatratkin  of  thdr  affairs, 
which  Indnde  lands  In  monldpalitiea.  Mo- 
desto Irrlgatlim  Dist  v.  Tregea,  88  Cal.  334; 
26  Pac  237 ;  La  Meaa  Homea  Co.  v.  La  Mesa, 
etc.,  Irr.  Dist,  15»  Paa  683;  In  re  Madera 
IrrigaUon  Dist.  02  Cal.  287.  28  Pac.  272,  675, 
14  R.  A.  755,  27  Am.  St  Bep.  186.  In  the 
case  last  dted  the  question  involved  was  ttiat 
of  Induding  a  part  of  a  mnnidpaltty  in  an 
Irrigation  district,  and  it  was  there  said: 

"Neither  is  It  in  vioIatiiHi  of  the  Constittttion 
to  Incorporate  into  such  district  a  tpwn  dty 
that  has  been  incorporated  for  other  munidpal 
purposes.  A  system  of  irrigation  contemplated 
by  the  act  la  qoestiott  cannot  be  considered  as  a 
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'municipal  pnrpoM*  within  the  acope  d  the  or- 
ganization of  a  cit7  or  town,  and  there  can  be 

no  conflict  iJetween  a  corpOTation  organiBed 
under  the  act  to  produce  a  system  of  irriEation 
within  the  district,  and  the  municipal  incorpora- 
tion of  the  town  of  Madera." 

So  in  the  ca&e  at  bar  the  oonatructlfm  of 
a  drainage  syBtam  for  the  pnrpoee  of  drain- 
ing swamp  and  overflowed  lands  adjacent  to 
Long  Beach,  although  the  drainage  ditches 
CTtend  through  the  sU^ets  of  such  city,  can- 
not be  deemed  a  municipal  afFalr.  Since  the 
conditions  existing,  as  where  the  lands  are 
outside  the  dty  limlta,  or  inclusive  of  lands 
both  In  and  outside  thereof.  It  becomes  a 
matter  of  more  than  local  concern.  In  the 
case  of  Pixley  v.  Saunders,  168  Cal.  152,  141 
Pac.  815,  where  a  like  question  was  involved, 
the  Supreme  Court  said  (quoting  from  the 
syllabus): 

"While  senerally  the  question  of  sanltatloD  Is 
a  municipal  affair,  in  many  instances  it  is  one 
of,  broader  8c<^.  which  cannot  be  adequately 
bandied  by  the  municipal  authorities  of  a  single 
town.  Therefore  it  cannot  be  said  to  be  a  'local' 
or  'monidpar  affair  within  the  inhibition  of  see- 
tloiu  12  and  13  ot  article  11  of  the  Constito- 
tiwi,  but  it  falls  within  the  class  of  public 
purposes  for  wbicb  the  Zjegislaturs  has  the  au- 
thority to  provide  governmental  agencies  or  di»- 
tricts  by  general  laws." 

[9]  In  our  oplnicHQ,  there  is  no  merit  in 
petitioner's  claim  that  the  ordinance  grant- 
ing consent  of  the  dty  of  Long  Beach  to  the 
conBtructlon  ot  the  drainage  ditch  through 
Its  streets  Is  a*  nullity  by  reason  of  the  fact 
that  such  consent  Is  upon  certain  terms  nam- 
ed in  the  ordinance.  The  conditions  attach- 
ed are  terms  protective  of  the  public  Interest, 
germane  to  the  subject,  and  violative  of  no 
provision  or  principle  ot  the  drainage  dis- 
trict act ;  Indeed,  without  being  attached  to 
the  ordinance,  they  might  be  and,  for  ought 
that  appears  to  the  contrary,  are  Incorporat- 
ed into  the  spedflcatioDS  for  the  congtruc- 
tlon  of  the  ditch  through  the  streets  of  the 
CII7.  At  all  events,  since  the  dty  might,  at 
Its  option,  deny  the  use  of  its  streets  for  the 
purpose  of  constructing  the  canals  therein, 
it  could  attach  any  condition,  not  in  conflict 
with  the  conditions  of  the  act,  which  was 
germane  to  the  subject  and  calculated  to 
protect  the  public  Interest  In  the  streets, 
thus  ttzerclsii^  plenary  control  over  the 
streets.  A  similar  question  arose  in  the  case 
of  Lake  r.  Ocean  City,  62  N.  J.  Uiw,  160,  41 
AU.  427,  where  It  is  said: 

"It  has  been  generally  understood  that  a  mu- 
nicipality that  may  lawfully  consent  to  the  for- 
mation of  a  iHiTate  corporation  for  certain  pub- 
lic purposes  may  lawfully  conditicm  its  consent 
upon  terms  protective  of  snch  public  interests, 
and  germane  to  the  subject  If  the  persons  upon 
whom  the  stipulations  impoBe  terms  do  not  com- 
plain, it  is  difficult  to  see  how  others  are  af- 
fected (rtherwise  than  benefidally." 

It  Is  optional  on  the  part  of  the  dty 
whether  or  not  It  grant  the  use  thereof  for 
such  purpose  at  all,  and  likewise  optional 
with  the  district  whether  or  not  It  accepts 
other  than  an  unrestricted  grant  of  such 
use.   We  perceive  no  legal  objection,  bow-. 


ever,  to  the  district  acoeptiDg  a  condltloDal 
grant  of  the  use  <tf  the  streets  where  the 
terms  Imposed  an  not  Inconsistent  with  the 
purposes  of  the  act  and  whldi  it  m^t  adopt 
in  dclag  the  woA  (Railroad  Co.  v.  Day,  78 
Ohio  St  83,  76  N.  D.  396),  in  the  atwence  of 
endi  imposed  coodltlons. 

[4]  3.  Section  l  of  the  act  provides  for 
the  initiation  ot  the  proceeding  filing  with 
the  board  of  stqiervlsors  a  petition  defining 
the  boimdarles  ct  the  proposed  dlstrltft  to 
be  benefited  by  the  construction  of  the  Im- 
provement, npCHi  which,  after  notice  given; 
a  hearing  is  had  upon  objections  filed  as 
provided  In  said  section.  While  not  In  ex- 
press terms  authorizing  the  board  to  deny 
the  petitlpn,  such  power  to  deny,  modify, 
or  change,  we  think,  mnst  be  deemed  Im- 
plied from  the  provision  of  section  S  that: 

"At  the  conclusioD  of  the  bearing,  the  deter- 
minations of  the  board  shall  be  made  in  writing 
to  be  Sled  and  entered  upon  the  miniitas  of  the 

board." 

[E]  Nor,  In  our  opinion,  Is  the  act  subject 
to  the  objection  that  it  la  void  by  reason  of 
Its  Callore  to  provide  that  the  doing  of  Oie 
work  shall  depend  upon  its  being  a  public 
bowflt.  True,  it  does  not  reqnlre  in  direct 
terms  a  finding  on  the  part  of  the  board  that 
It  shall  be  a  public  benefit,  though  the  rec- 
ord disdosea  that  the  board  did  find  that 
the  puUlc  interest  and  convenience  would  be 
subserved  ,the  >]oing  of  the  woi^.  In 
Page  and  Jones  00  Taxation  by  Assessmfflit, 
S  334,  It  Is  said: 

"Possibly  the  special  and  local  benefit  Is  deai^ 
er  in  drainage  than  It  is  in  any  other  of  the 
public  improvements  for  which  .assesaments  are 
levied.  The  improvements  of  drainage,  and  Its 
beneflcial  effect  ui>ou  the  land  draioed  are  mat- 
ters of  general  knowledge  which  have  often  been 
commented  upon  by  the  courts." 

And  again  (section  335): 

"If  land  in  its  natural  condition  is  generally  or 
often  covered  with  stagnant  water  it  is  likely  to 
be  a  menace  to  poUIc  hmlth.  *  •  •  Uoder 
these  drcumstances,  there  is  no  doubt  that  the 
drainage  of  such  land,  by  artificial  means,  is  an 
improvement  which  confers  a  benefit  upon  the 
public  at  large." 

The  Supreme  Court  of  this  state,  In  the 
case  of  Hagar  v.  Board  of  Supervisors,  47 
CaL  222,  In  discussing  the  validity  ct  the 
drainage  act  of  186S,  said: 

"But  we  think  the  power  of  the  Legislature 
to  compel  local  improvements,  which,  in  its  judg- 
ment, will  promote  the  health  of  the  people  and 
advance  the  public  good,  is  unqaestionable.  In 
the  exerdse  of  this  power  It  may  abate  nul- 
sances,  construct  and  repair  highways,  open 
canals  for  irrigating  arid  districts,  and  perform 
many  other  similar  acts  for  the  public  good,  and 
all  1^  the  expense  oi  those  who  are  to  be  chiefly 
and  mwe  immediately  benefited  by  the  improve* 
ment," 

•  In  Lewis  on  Eminent  D<Hnaln  O^d  Ed.)  vol. 
1,  i  188,  It  is  said: 

"The  promotion  of  the  public  health  Is  un- 
doubtedly a  public  use  within  the  meaning  of  the 
Constitution,  and  private  property  may  be  tak- 
en tor  the  construction  ot  drains,  levees,  or 
other  wM-ks  in  wder  to  aeeompUsh  this  object." 
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8ee^  alMK  lacnns*  otc:.  IMstrlct  t.  Gbariea 
Ifartin  Co^  144  CaL  209,  77  Pftc.  933. 

Tbe  powo'  cf  the  LeglsUtiiie  to  anthorlw 
tbe  Mag  of  the  mnk  at  Oie  expense  of 
those  ovning  swamp  and  wet  lands,  who 
are  dUefly  bfflefited  by  ttie  Improremoit,  K 
as  we  understand  the  law,  fonoded,  lite  nm- 
nidpal  sanitation  measnres,  not  only  upon 
its  power  to  do  all  things  neoesary  to  con- 
serro  the  health  and  general  welfsie  of  tbe 
pnUlc,  but  statutes  authorizing  drainage  of 
swamp  lands  are  upheld,  Ind^iendently  of 
any  effect  a  poo  tbe  public  health,  as  reason- 
able regnlaticMkB  for  the  beneflt  of  thoee  who 
are  deemed  owners  of  a  common  property. 
Fallbrook  Irrig.  DIst  t.  Bradley,  164  V.  S. 
11%  17  Snp.  CL  56,  U  Bd.  360,^  and  cases 
ctted.  And  haice  the  poww  to  set  does  not 
depend  upon  any  express  prorisloo  contain- 
ed In  the  act  that  tbe  board  of  supervisors 
shall  first  determine  that  It  Is  necessary  for 
the  pnUic  wel&re;  MtMreorer,  section  4  of 
the  act  makes  the  determination  of  the  board 
to  proceed  with  the  hearing  therein  referred 
to  i»esnmptlTe  erldenoe  of  the  existence  of 
all  facts  npoa  wtahdi  tbe  power  of  tbe  board 
to  proceed  depends. 

tl]  4.  Petttloaer  suggests  that  the  act  in 
quertlon  has  bem  superseded,  In  so  far  as 
Ijos  Angeles  oounty  is  ooncemed,  by  "An  act 
to  create  a  flood  oontnd  district,  to  be  called 
'Los  Awgrfwii  oonnty  flood  control  district.' " 
Stata.  IftlS,  pL  1502.  We  are  unable  to  per- 
ceive  any  merit  whatsoever  in  this  conten- 
tion, and  agree  with  counsel  for  petitioner 
that: 

'"Hiere  is  a  radical  difference  between  the  pnr- 
poses  of  the  draina^  act  involved  in  tbia  action 
and  the  said  Los  Angeles  coanty  flood  control 
act  The  purpose  of  tbe  drainage  act  is  to  dia- 
pose  of  the  water  and  get  rid  of  it  as  an  injuri- 
ous elemeDt,  while  the  purpose  at  the  Los  An- 
geles county  flood  control  act  Is  to  conserve  it 
as  a  beneficial  acent." 

The  purpose  ot  one  Is  promote  the 
drainage  of  wet,  swamp  or  overflowed 
lands";  the  oUier,  as  de^red  by  the  first 
paragraph  of  section  2,  is  "to  provide  for 
the  oon^l  of  tbe  flood  and  storm  waJbexa  of 
said  district  (which  embraces  practically  the 
entire  county  Los  Angeles),  and  to  con- 
serre  audi  watera  for  beneficial  and  useful 
purposes  1^  spreading,  storing,  retaining  or 
causing  to  perorate  Into  the  soil  within  said 
district.**  The  f&ct  that  In  the  proceedings 
mention  is  made  of  the  proposed  drainage 
6itc3i  as  the  "oonstmctlfn  of  a  storm  drain," 
wbldi  purpose  It  might  at  times  serve,  Is  in 
no  wise  inconsistent  wlUi  the  purpose  declar- 
ed In  Uie  act  Itself.  Certainly  it  was  not  the 
intfflit  of  the  Legislature  that  by  creating  a 
flood  control  district,  embracing  almost  the 
entire  county  of  Los  Angles,  socb  act  should 
repeal  all  provlsiwis  A>r  the  drainage  of  wet 
and  swamp  lands  In  the  county,  any  more 
than  by  the  act  under  which  Irrigation  dis- 
tricto  are  created  it  was  intended  to  destroy 
all  acts  providing  for  the  drainage  of  swamp 


lands  embraced  witbin  waA  hilfUim  iS^ 

tricta. 

While  th6  act  Is  loosely  drawn,  neveitbe- 
less  Its  purpose  Is  dear,  and  we  have  reach 
ed  the  CO  Delusion,  not  without  sosie  dlfl- 
cul^.  howemr,  that,  takm  a  whole;  It 
affords  a  mean  for  ectloff  sacb  iwimssi . 
the  Tslidity  of  which  te  not  suhfect  to  at- 
tadc  upon  the  vedfic  grounds  Dived  by  pe- 
titioner. 

It  is  ttierefore  <ndered  thst  the  proceed- 
ings be  afllrmed. 

We  eonenr:  OONBBY,  P.  J.; '  JAUSa,  J. 


BONER  et  aL  T.  FALL  RIVEB  OOTOTT 
BANK.    (No.  89d.) 

(Snprone  Ooort  of  Wyoming.   May  2S,  1917.) 

Appbai.  Am  Ebbob  «:s»771  —  BBnrs— Delat 

iif  Fii.nffO— Excuses. 
Tb9  failure  of  plaintiffs  In  error  to  file  tbor 
biie&  within  the  time  required  by  the  roles  was 
not  excoaed  by  tbe  sickness  and  absence  fnn 
tbe  state  of  thefr  rerident  attorn^,  and  the  noat- 
resideot  attorney^  la<A  of  knowledge  that  tbs 
proceedings  in  error  were  perfected,  or  that  tbe 
time  for  filing  briefo  had  arrived,  or  that  the 
brie&  were  not  filed,  where  such  nonresidait  at- 
torney int^ded  to  completa  the  brieC  and  knew 
of  the  resident  attorney's  absence,  and,  tboo^ 
fnrnisbed  a  copy  ot  the  rules,  made  no  tfcrt 
to  ascertain  from  the  derk  of  the  eoort  whether 
the  brief  had  been  filed. 

[Ed.  Note^For  other  «aaes»-see  Appesl  and 
Error,  Gent.  Dig.  |  8106.]^ 

Error  to  District  Court,  Niobrara  Ooontjr; 
William  a  Hentzer,  Judge 

Action  between  F.  M.  Boner  and  others 
and  tbe  Fall  Hlver  County  Bank.  On  mo- 
tion to  dismiss  [mweedings  In  error  by  F.  U. 
Boner  aod  others.  UotiMi  granted,  and  pro- 
ceedings dismissed. 

J.  B.  Porter,  of  Crawford.  Neb.,  and  Jdm 
W.  Hartwell,  of  Lush,  for  plaintiffs  la  error. 
John  F.  Harkin,  of  Lusk,  and  Wm.  B.  Bosb, 
of  Ch«yenne^  for  defendant  in  errw. 

BBASD,  J.  lUs  case  is  b^Tore  the  ooort 
on  the  motion  of  defendant  In  error  to  dis- 
miss the  proceedings  In  error  for  tbe  reason 
that  no  brief  was  filed  by  plaintiffs  In  error 
within  the  time  required  by  the  rules  or  at  alL 
The  petition  In  error  was  filed  January  31, 
1917,  and  the  motion  to  dismiss  was  filed 
April  16,  1917.  Under  the  rule  (Bole  15.  10* 
Pac  xiil)  plaintiffs  in  error  had  60  days  aftier 
tlie  filing  of  the  petltlm  in  error  within 
which  to  file  their  brief.  Their  time,  there- 
fore, expired  April  1,  1917,  and  no  Iwief  was 
then  or  ever  has  been  filed,  nor  was  any  ez- 
traslon  of  time  for  so  doing  applied  for  or 
granted.  In  resistance  of  the  motion  each  of 
the  attorneys  for  plaintlfTs  in  error  lias  filed 
an  affidavit  Mr.  Porter,  a  nonresident  at- 
torney, states  In  his  affidavit: 

That  Mr.  Hartwell,  au  attorney  at  Tvosk,  in 
this  state,  was  associated  with  him  in  the  case 
from  its  inceptlcm.    "That  I  attended  to  the 
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pT^nttom  of  tbe  hSU  of  cuMtloiM,  and  in 
Mr.  Hartwell'fl  abttaet  from  LiudE,  beUennc 
that  the  time  within  which  to  file  and  docket  the 
case  ia  this  court  was  about  to  expire,  I  trans- 
mitted th«  petition  in  error  and  sent  precipe  to 
dmk  of  tibta  court,  bnt  omitted  to  tiga  Mr. 
Haitwell'o  name  or  hia  name  as  adgned  was  not 
recognised  by  the  clerk,  who  notified  me  that 
the  case  could  not  be  docketed  until  a  Wyoming 
attorney  appeared  for  appellant,  and  that  the 
time  for  docffetins  would  not  expire  xmtH  Jane, 
1917, 1  believe  it  was.  I  hare  not  the  letter  re- 
ferred to,  as  I  sent  it  to  Mr.  Hartwell,  and  I  am 
informed  that  it  has  been  mislaid  or  lost.  That 
I  inunediate^  communicated  with  Mr.  Hart- 
wdl  and  Atmly  afterwards  saw  him  personal- 
ly, and  informed  him  that,  as  I  was  not  familiar 
with  the  Wyoming  practice,  I  would  expect  him 
to  look  after  the  perfecting  of  the  appeal,  and 
that  he  would  let  me  know  when  it  was  perfect- 
ed and  when  the  nde  or  brief  du  was.  Dur- 
ing the  months  of  February  and  Mardi  on  dif- 
ferent occaKcnjs  I  tried  to  communicate  with 
Mr.  jHartwell  by  long  distance  telephone  as  to 
this  matter,  but  was  informed  that  he  was  out 
ot  the  dty,  and  I  had  no  knowledge  that  tbe  ap- 
peal was  perfected  or  that  the  brief  time  had 
arriTed,  and,  if  arrived,  that  brieb  were  not 
filed  until  notice  of  this  motion  was  served  np- 
on  me.  I  did,  of  course,  expect  to  aid  in  tbe 
preparation  of  briefs,  but  depended  entirely 
upon  my  associate,  Mr.  Hartwdl,  to  prepare 
draft  bnef,  and  see  that  no  advantege  was  lost 
by  xeaaon  of  lapse  of  time." 

InasmiKb  as  it  Is  stated  In  the  affidavit 
that  tbe  lettw  at  the  derk  to  affiant  became 
mlfdald  or  loet,  w«  have  taken  the  liberty  of 
referring  to  the  carbon  copies  of  the  clerk'w 
letters  to  Mr.  Porter,  and  find  the  following. 
On  January  26;  1917,  be  wiote  Mr.  Porter: 

"Your  letter  of  the  22d  inst,  indosing  petition 
in  error,  precipe  for  summons  in  error,  applica- 
tion for  original  papers,  and  journal  entries,  and 
910  fee,  in  the  case  of  Boner  v.  Fall  River  Coun- 

g'  Bank,  was  received  day  Iwfore  yesterday, 
efore  the  petition  in  error  can  be  filed  it  is 
necessary  for  you  to  either  file  an  application  for 
permission  to  file  and  prosecute  the  case  in  this 
oODrt,  or  to  asBodate  yourself  with  some  member 
of  the  Wytwiins  bar  In  tbe  case.  If  you  will 
kindly  do  either  of  these  things,  the  petition 
will  be  filed  at  <HiGe,  and  sommras  in  error  and 
ordw  for  papers  iasned.  For  convenient  use,  I 
am  sending  you  tba  rules  of  this  court,  and 
also  the  statutes  goVemiaff  admlsslM." 

We  also  obaerre  In  the  derk's  flies  a  copy  of 
a  letter  .to  Mr.  Forter,  dated  January  31, 
1917.  advising  him  that  Mr.  Hartwell  bad 
entered  bis  appearance,  and  that  the  petition 
In  srror  and  other  papers  in  the  case  had  been 
filed,  and  snmnuMis  In  error  and  order  for  pa- 
pers and  entries  Issued  that  day.  Mr.  Hart- 
well states  In  bis  affidavit  that  he  did  not  at 
the  time  underatand  that  he  was  to  attend  to 
tbe  pr^oratlon  and  filing,  of  the  brief;  that 
Mr.  Portra-  prepared  the  bill  of  exceptions, 
and  soon  thereafter  be  (Hartwell)  went  to 
Sooth  Dakota  and  was  there  taken  lU,  and 
did  not  retnm  until  early  In  April,  1917; 
Oiat  he  dM  not  notify  Mr.  Fotter  of  his  ab- 
sence. 

It  clearly  appears  from  Mr.  Porter's  affi- 
davit that  he  was  to  complete  the  brief 
at  least  before  It  should  be  filed,  and  that  he 
knew  of  Mr.  Hartwell's  absence  from  I/usk. 
He  could  have  easily  ascertained  from  tbe 


derfc  of  this  oonrt  whetbor  the  brief  bad  been 
filed.  A  copy  of  the  rules  of  this  court  ap- 
pear to  b&Te  been  srat  to  talm ;  but.  If  not, 
he  could  have  apNled  for  them,  and  It  was 
his  duty  in  any  event  to  learn  what  they  were 
and  to  comply  with  them.  The  facts  do  not 
show  such  unavoidable  casualty  as  would 
excuse  the  failure  to  file  and  serve  the  brief, 
or  the  failure  to  apply  tor  an  extension  of 
time  fiw  so  dolnff. 

Tbe  motlim  to  dismiss  tbe  iMoceedings  in 
error  will  be  granted,  and  the  proceedings  In 
error  dismissed;  and  It  is  so  ordorad. 

Proceedings  In  error  dismissed. 


POTTER,  a  J, 
not  sit 


onumra.   SCOTT,  J„  did 


HATOHEB  et  at  T.  ROBWaSGSt  et  aL 
(No.  6883.) 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1911 
Rehearing  Denied  May  22,  1917.) 

(SvUalHu  ftv  (Jke  Court,} 

APFBAL  AMD  EbEOK  •S»1078(1>— ASBUHMBim 

or  EKyOV-OONaiDKSATlOH. 
Assignments  of  error  presented  by  counsel 
in  their  bri^,  if  unsupported  by  authority  or 
argtunent,  will  not  Iw  nottced  by  the  court,  un- 
less it  is  apparent  without  further  naearch  that 
they  are  wdl  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4256.1 

Error  from  District  Court,  Wafooer  Coun- 
ty; Fred  P.  Branson,  Judge. 

Action  by  David  Boberson  and  Herbert 
Boberson,  by  their  legal  guardian  and  next 
friend,  Ed  Knox,  against  Clnder^a  Hatcher 
and  Eula  Ctmnelly,  Hatcher,  as  heirs  at 
law  of  Henry  Hatcher,  deceased,  the  original 
defendant  From  the  decree  awarding  to  the 
defendants  a  life  estate  to  the  lands  In  con- 
troverey,  the  defmdants  brlnf  error.  Af- 
firmed. 

Charles  A.  Moon  and  Bailey  ft  Wyand,  all 
of  Muskogee,  for  plalntUfs  in  max.  J.  H. 
Suttaorlin,  ot  Wagonw,  for  dstOidantB  In  er^ 

ror. 

SHARP,  3.  The  proceeding  In  error  in 
this  case  Is  prosecuted  from  a  decree  made 
and  entered  April  20,  1914,  awarding  to  tbe 
defendants,  as  the  sole  htirs  at  law  of  Ben- 
ry  Hatcher,  deceased,  a  life  estate  in  and 
to  the  allotment  of  one  William  McKlnley 
Boberson,  deceased,  for  the  natural  life  of 
one  Green  R4^>er80D,  and  which  decree  fur- 
ther determined  that  the  said  David  Bober- 
son and  Herbert  Boberson  were  each  the 
owners  in  fee  of  an  undivided  oi^e-thlrd  of 
said  aUotm^t,  the  remaining  ono-thlrd 
thereof  being  vested  In  a  brother,  Jesse, 
not  a  party  to  the  suit,  and  that  said 
'David,  Herbert,  and  Jesse  were  entitled 
to  the  possession  of  said  lands  In  reversion 
upon  the  death  of  said  (Ireen  Boberson, 
and  found   that  the  defendants,  Clnder- 
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ella  Hatcher  and  Sola  Ooiuidiy,  nSe  Hatch- 
er, were  entitled  to  the  possession  and  occu- 
pancy ot  the  premises  for  and  during  the 
natnral  life  of  said  Oreen  Bobovon.  From 
the  record  of  the  proceedings  had  in  the 
trial  court  It  seona  that  the  case  there  tam- 
ed npon  the  qnallty  of  the  estate  conveared 
by  Frances  BobenKm  and  Green  BoberscHi, 
tether  and  mother,  levectlTely,  of  David 
and  Herbert,  to  Charles  i.  Brown,  nnder  the 
deeds  of  Janaary  5,  1904,  and  Hay  4,  1904, 
and  which  title  to  Brown  was  by  bim  recon- 
reyed  to  Green  Roberaon,  the  father,  and 
from  him,  through  mesne  conveyance,  ac- 
qnired  hy  the  oriiinal  defendant,  EleDry 
Hatcher.  The  trial  court  found,  and  so  de- 
creed, that  on  account  of  the  conveyances 
Hatcher  acquired  an  estate  in  said  lands  for 
the  period  of  the  natural  Uves  of  the  said 
Frances  B.  Robei^n  and  Green  Roberaon, 
and  none  other,  and  hence  that  the  title  cast 
upon  the  heir»  at  the  death  of  William  Mc- 
Kin^ey  Roberson  wns  alienable,,  but  held 
that,  because  of  the  Umitations  cmitained 
in  the  deed,  the  purdiasers  in  turn  took  only 
audi  estate  therein  as  the  original  deed 
called  for. 

Looking  to  the  petition  In  error  and  the 
assignments  of  error  found  in  the  brief,  the 
point  is  sufficiently  made  that  the  trial  court 
erred  in  hcddlng  that  defendants,  through 
the  purchase  of  th^  ancestor,  acquired 
(Hily  an  ^tate  during  the  life  of  Green  Rob- 
erson; Frances  Eu  Bobnson  having  died  pri- 
or to  the  Institution  of  thesnlt  But  nowhere 
la  ttiere  anjr  argument  directed  to  a  construc- 
tion of  the  conveyances  through  which  Hatch- 
er acquired  his  title.  On  the  other  hand,  in 
the  brief  la  found  no  argument  save  that  the 
homestead  allotment  ot  a  deceased  .  Creek 
freedman  was  on  the  dates  the  deeds  were 
executed  alienable  under  the  governing  laws 
of  Congress.  The  court's  attention  la  called 
to  the  <viinlon  ot  Judge  Campbell  In  Re 
Lands  of  the  Five  avlllzed  Tribes  (D.  C.) 
199  Fed.  811,  United  States  v.  Cook,  225  Fed. 
756,  141  O.  a  A.  22,  Welty  v.  Reed,  219  Fed. 
864,  13S  C.  a  A.  634,  Rentie  et  al.  v.  McCoy, 
35  Old.  n,  128  Pac.  244,  and  other  cases  in- 
volving questions  of  alieDability  of  lands  of 
the  class  Involved.  This,  however,  the  trial 
court  determined  in  favor  of  plalntifTs  in 
error,  and  held  that  the  lands  were  alien- 
able, 80  that  from  the  brief  of  plaintiffs  in 
error  no  question  adversely  determined  is 
presented  for  our  consideration.  It  is  well 
settled  in  this  Jurisdiction  that  assignments 
of  error  presented  by  counsel  in  their  brief, 
if  unsupported  by  ai^ument  or  by  authori- 
ty, v^l  not  be  noticed  by  the  court,  unless 
it  Is  apparent,  without  further  research,  that 
they  are  well  taken.  Title  Guaranty  &  Sure- 
ty Co.  V.  Slinker,  35  Okl.  128,  128  Pac.  696 ; 
Id.,  35  Okl.  153,  128  Pac.  698;  Pacific  Mut. 
Life  Ins.  Co.  v.  O'Nell,  36  Okl.  792,  130  Pac. 
270.   This  we  cannot  say. 


Bnle  26  (S8  Okl.  x,  187  Vtx.  zl)  leqalm 
tlut  tlw  brief  of  plaintiff  In  wxor  shall  coo- 
tain,  in  addition  to  the  ^>edfications  of  er- 
ror complained  of,  the  argument  and  author- 
itles  in  suKwrt  of  eadi  point  relied  on. 
Where  this  rule  Is  not  complied  witli,  the 
Judgm^t  appealed  from  will  be  afflrmed. 
King  et  al..  v.  King,  42  OkL  405.  141  Pac. 
788;  Federal  Discount  Go.  r.  Gault  BnM.. 
42  Okl.  630, 142  Pac.  300.  The  foregoing  au- 
thorities are  suivorted  by  a  long  Une  ct  de- 
cisions of  this  court 

The  argument  made  that  the  homestead 
of  the  deceased  allottee  in  the  hands  of  the 
heirs,  upon  whom  the  law  cast  his  estate,  is 
by  sucta  h^  aUraable,  famishes  no  aid  to 
the  court  in  detfermlnlng  the  kind  or  qnalilsr 
of  the  estate  conv^ed;  and,  no  other  ques- 
tion being  presented,  the  Judgment  of  the 
lower  court  should  be  and  Is  affirmed.  All 
the  Justioes  oucur. 


RATCLIFF-SAIJpERS    GBOGBB    CO.  v. 
BLUEJAOKErF  MBROANTILG  CO. 
etaL  (No.  7174.) 

(Supreme  Court  of  OklahtHua.   April  10,  1917. 
Rehearing  Denied  May  22,  1917J 

(Syllabiu  fty  tk€  C9wrt4 

1.  Tddqicent  ^=3584— Rb  Jitoxcau— Bbqih- 

SmS  IN  GsNKBiX. 
In  order  to  ouke  a  mattar  res  adjodicaU. 
there  must  be  a  concurrence  <rf  the  four  condi- 
tions following,  namely :  (1)  Identity  in  the 
tking  sued  for  (or  subject-matter  of  the  suit); 
(2)  identity  of  tlie  cause  of  action ;  (3)  idoitity 
of  iiersoQs  or  parties  to  the  action ;  (4)  identitr 
of  the  quality  in  the  peratws  for  or  against  whom 
the  claun  ia  made. 

[Ed.  Note.— For  other  eases,  see  Judgrasnt, 
Cent.  Dig.  S  IOBOl] 

2.  JuDouKKT  ^970T— Bn  JumoATA— Action 
ON  Account. 

Record  examined,  and  fteid,  that  the  ques- 
tion involved  In  the  issue  herein  ia  not  res  ad- 
judicate. 

[Kd.  Note.— For  other  caaeB,  see  Judgment. 
Gent.  Dig.  S  1230.] 

Error  finm  District  Onirt,  Cnl^Onmty; 
Preston  S.  Davis,  Judge. 

Actlim  by  the  Ratdiff-Sanders  Qtooa  Oom- 
pany  against  the  BlneJ«9tet  MercantUe  Com- 
pany, a  anporatlon,  and  Q.  M.  Oondwi.  Jods- 
moit  f6r  defendants  on  a  directed  verdict, 
and  plaintiff  Urings  error.  Bevosed  and  re- 
manded, with  directions  to  grant  a  new  trial. 

W.  H.  Komegay,  of  Ylnlta,  for  plalntlfl  In 
error.  Nelson  Case,  of  Oswego,  Kan.,  Grant 
Foreman  and  J.  D.  Slmms,  both  of  Muskogee, 
and  Wm.  T.  Rye,  of  Vlnlta,  for  dtfendants  in 
error. 

KANB,  J,  This  was  an  action  on  an  open 
account,  commenced  by  the  plaintiff  In  error, 
plaintiff  below,  against  the  defendants  in  er- 
ror, defendants  below.  The  petition  was  in 
the  short  statutory  fonn,  briefly  ailing  that 
the  deffflidants  are  indebted  to  the  plaintiff 
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on  an  open  acconnt  In  the  snm  of  $2364^, 
an  itemized  statement  of  which  is  hereto  at- 
tached and  made  a  part  hereof,  and  ending 
with  a  prayer  for  Judgment.  The  answer  of 
the  defendants  alleged,  in  effect,  that  neither 
of  the  defendants  In  this  action  was  Indebted 
to  the  plaintur  as  aUeged,  and  that  the  Ques- 
tion of  their  liability  was  involved  In  a  oex- 
taiiv  bankraptcy  proceedlog  filed  by  C.  M. 
Condon  &  Co.  State  Bank  et  al.  v.  one  Roy 
J.  Wiggins  in  the  District  Court  of  the  Unit- 
ed States  for  the  Easteni  District  of  Okla- 
h<Kna;  that,  said  cause  coming  on  to  be 
heard  by  the  said  United  States  District 
Court  for  the  Eastern  District  of  Oklahoma, 
it  was  found  that  the  merchandise  described 
In  the  exhibit  attached  to  the  petition  had 
been  purchased  by  said  Roy  J.  WJiggins,  as  a 
sole  trader,  doing  business  under  the  name  of 
the  Bluejacket  Mercantile  Company,  and  not 
by  the  Bluejacket  Mercantile  Company,  a 
corporation.  Ther^ore  the  defendants  aver 
the  qaestlon  of  the  liability  of  the  defend- 
ants in  this  action  to  the  plaintiff  is  res 
adjudlcata;  that  it  is  settled  by  a  former 
judgment  of  a  court  of  competent  Juris- 
diction in  favor  of  these  defendants.  The 
reply  allied,  in  substance,  that  the  idaln- 
tlff  w&s  not  a  party  to  the  bankruptcy 
proceedings;  that  the  bankruptcy  court  has 
no  Jurisdiction  to  adjudicate  the  rights  of 
the  plaintiff  as  against  O.  M.  Condon  and  the 
BlueJadEet  Mercantile  Company,  a  corpora- 
tion, and  that  said  court  did  not  adjudge  that 
the  defendants  were  not  responsible  or  liable 
to  said  plaintiff  as  alleged  in  Its  petition,  and 
if  the  bankruptcy  court  did  so  decide,  it 
was  without  Jurisdiction  so  to  do.  After  the 
evidence  offered  In  suK>ort  of  the  issues  thus 
J(^ed  was  all  In,  the  defendants  moved  the 
trial  court  to  direct  the  Jury  to  return  a  ver- 
dict In  their  favor,  which  motion  was  sus- 
tained, and  Judgment  entered  In  favor  of  the 
defendants  for  their  costs.  It  is  to  reverse 
this  action  of  the  trial  court  that  this  pro- 
ceeding in  error  was  commenced. 

From  this  brief  statement  of  the  case  it  Is 
apparent  that  the  only  quesfton  presented  for 
review  is  whether  the  trial  court  erred  in  di- 
recting the  Jury  to  rwider  a  verdict  in  favor 
of  the  defendants.  The  record  before  us  does 
not  disclose  the  precise  ground  upon  which 
the  trial  court  directed  a  verdict,  but  It  was 
probably  upon  the  ground  that  it  fonnd  the 
defendants'  plea  of  res  adjudlcata  to  be  well 
taken.  In  this  we  are  unable  to  agree  with 
the  trial  court  The  evidence  shows  without 
material  conflict  snbetantially  the  following 
state  of  tacts:  The  Bluejacket  Mercantile 
Oompany,  a  perfectly  solvent  domestic  cor- 
poration, had  been  engaged  in  the  mercantile 
business  at  Bluejacket,  Okl.,  for  several 
years,  practically  all  of  its  (10,000  capital 
stoA  bring  owned  by  Mr.  O.  M.  Condon,  of 
Oswego.  Kan.  On  the  1st  day  of  January, 
1911,  the  Blnejaeket  Mercantile  Oranpany,  by 
C.  M.  Oondw,  entered  Into  an  agreement  in 
writing  with  one  Boy  J.  Wiggins,  by  tba 


terms  of  which  the  former  condttlfmally  sold 
to  the  latter  Its  entire  stodt  of  merchandise, 
including  Its  business  and  good  will,  at  Blue- 
Jacket,  Okl.,  on  the  following  terms: 

"For  said  stock  of  merohandise,  business,  and 
good  will  said  WiRitins  acrees  to  pay  said  com- 
pany the  sum  of  $8,7&4.21,  with  6  per  cent,  in- 
terest on  drfwred  payments  aa  follows :  $200  on 
the  Ist  of  each  roootb  beginning  October  1, 1011. 
and  OS  much  laraer  nonthly  payments  as  the 
business  will  justi^  from  the  proceeds  of  saul 
sale;  aaid  Wiseins  Is  allowed  to  take  monthly 
the  8uni  of  $100,  or  as  much  thereof  as  he  may 
actually  need,  for  family  living  expense^:  frcwn 
the  income  he  shall  alM  make  such  purchasee  oi 
goods  as  are  ne«v«!i»ry  to  keep  the  stot^  re- 
plenished and  ap  to  the  needs  of  the  trade.  The 
balance  of  the  eald  incMne  from  said  business 
shall  be  paid  as  it  comes  in  on  said  purchase 
price  until  the  whole  amount  thereof  is  paid. 
The  title  to  said  stock  of  goods  and  business  shall 
remain  in  said  company  until  the  purchase  price 
thereof  Is  fully  paid,  and  until  that  time  no 
cj^anice  shall  be  made  in  the  firm  name  or  gen* 
eral  mode  of  conducting  the  business.  Upon 
failure  on  the  part  of  said  Wiftgins  to  comply 
with  any  of  the  provisions  of  this  contract,  or 
to  fully  carry  out  its  terms,  the  said  company 
may  take  possession  ot  said  stock  and  business, 
and  in  any  business  way  make  tberefrom  the 
amount  due  It  togetfaor  with  costs  and  expenses." 

In  pursuance  of  this  agre«nent  Mr.  Wig-  ' 
gins,  who  was  known  to  be  a  man  of  no 
financial  standing,  took  charge  of  the  bad- 
ness, making  no  dtiange  In  the  firm  name  or 
general  mode  of  conducting  the  business,  and 
continued  to  conduct  the  same  until  Involun- 
tary bankruptcy  proceedings  wen  commenced 
against  him  by  the  Blnejacket  Mercantile 
Company,  a  corporation,  and  O.  M.  Condon 
for  failure  to  meet  his  obligations  with  them 
pursuant  to  the  terms  of  their  contract 

It  was  for  the  recovery  of  the  purchase 
price  of  goods  purchased  from  the  plain- 
tiff subsequent  to  the  date  of  this  contract 
and  pricH*  to  the  commencement  of  the  bank- 
ruptcy proceedings  that  this  action  was  com- 
menced. 

The  bankruptcy  proceedings  in  which  the 
Judgment  was  rendered,  which  It  is  claimed 
is  res  adjudlcata  as  to  the  liability  of  the 
I^alntlffs  herrio,  were  instituted  by  the  Blue- 
Jacket  Mercantile  Company,  a  cwporatlon, 
C.  M.  C^don,  and  other  creditors  of  Roy  J. 
Wiggins,  a  sole  trader  doing  business  as  the 
Bluejacket  Mercantile  Company,  the  corpo- 
ration alleging  that  It  had  scdd  the  bank- 
rupt, Boy  J.  Wiggins,  a  stock  of  goods, 
wares,  and  merchandise  located  at  Bluejack- 
et, 04£l.,  for  the  sum  of  $8,794.21,  of  which 
there  was  a  balance  over  amonntlng  to  $7.- 
194.21,  evidenced  by  35  promissory  notes, 
signed  by  Roy  J.  Wiggins  and  payable  to  the 
president  of  the  Blnejacket  Mercantile  Com- 
pany, C.  M.  Condon,  one  of  the  defendants 
herrin.  Thereafter  the  United  States  court 
declared  Roy  J.  Wiggins  a  bankrupt  and  ap- 
pointed a  receiver,  who  to<^  possession  of 
the  stock  of  goods  In  question  and  iiroceeded 
to  administer  upon  the  affairs  of  the  bank* 
rapt  nnder  orders  of  the  court  The  ques- 
tion decided  by  the  bankruptcy  court  arose 
out  of  a  dlopnte  between  the  petitioner,  the 
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Bluejacket  Uercantlle  Company,  a  ootpora!- 
tion,  and  a  receiver  ai^lnted  by  tbe  state 
court  In  tbe  Instant  case,  the  former  con- 
tending that  Roy  J.  Wigslns  purdiased  not 
only  the  stock  in  bulk,  but  all  subsequently 
acquired  merchandise,  as  a  sole  trader,  and 
thereafter  continued  to  conduct  the  business 
as  sudl  sole  trader  under  tbe  name  of  the 
Bluejacket  Mercantile  Company;  whilst  the 
latter  insisted  that  In  the  tdrcomstanoes  of 
the  case  tbe  sale  in  bulk  was  conditional, 
and,  this  condition  not  being  jwiformed,  the 
title  to  tbe  merchandise  never  passed  from 
tbe  Bluejacket  Mercantile  Compai^,  a  .cor- 
poration, to  Boy  J.  Wiggins,  doing  business 
as  a  aoAe  trader  In  tbe  name  at  tbe  Blue- 
Ja(^t  Mercantile  Company,  and  that  tbe  sub- 
sequent sales  of  merchandise  by  the  plain- 
tiff were  made  upon  the  strength  of  tbe  ap- 
Pftrmt  UaUlit7  of  tbe  conwratioiL  There- 
f6re,  be  oonteitded,  the  entire  stock  should 
be  tamed  over  to  tbe  receiver  appointed  ^ 
the  state  court  tor  administration  on  behalf 
of  1^6  plaintiff  In  this  cause  and  other  tred- 
Itors  dmilarly  situated.  As  alleged  In  tiie 
answer,  the  banlcruptcsr  court  found  that 
Boy  J.  Wiggins,  as  a  boIa  trader,  doing  busl- 
ne^  In  the  name  of  the  Bluejacket  Mercan- 
tile Company,  oHglhally  purchased  the  stock 
in  bulk  fnan  the  Bluejactet  Mercantile  Com- 
pany, a  corporation,  and  subsequently  pur- 
chased tbe  merdiandlise  InTtdved  herein  in 
the  same  capacity  the  plaintiff,  and 

Umefore  ordered  tbe  oitlre  stodk  to  be 
administered  by  the  referee  in  bankruiMxy 
as  the  property  of  Boy  J.  .Wiggins,  whidb 
was  done.  It  Is  quite  apparent  to  us  tliat 
this  actitm  did  ^ot  necessarily  determine  the 
liability  of  tbe  BlueJa<Aet  H»cantile  Com- 
pany, a  corporation,  to  the  plaintiff  for  tbe 
purt^se  price  of  tbe  merchandise  sold  In  the 
foregoing  drcumstances.  Ibe  bankruptcy 
court  menty  found  tlie  mert^ndlse  involv- 
ed was  pnrdiased  1^  Boy  J.  Wiggins,  a  sole 
trader,  6xAag  business  as  tin  Bluejacket 
MraeantUe  Company,  and  therefore  it  should 
be  turned  over  to  the  rec^vw  amK>inted  by 
the  bankruptcy  court 

[1]  The  plaintiff  was  not  a  parlr  to  tbe 
bankruptcy  proceedings,  and  if  be  had  been, 
that  court  was  without  jurisdiction  to  ad- 
judicate his  rights  as  against  C.  M.  Condon 
and  tbe  Bluejacket  Mercantile  Company,  a 
corporatlcm,  and  there  Is  notblng  in  the  rec- 
ord before  us  which  indicates  that  the  bank- 
ruptcy court  attempted  to  do  so.  In  order 
to  make  a  matter  res  adjudtcata  there  must 
be  a  concurrence  ot  the  four  conditions  fol- 
lowing, namely:  (1)  Identity  In  the  thing 
sued  for  (or  subject-matter  of  the  suit);  (2) 
identity  of  tbe  cause  of  action;  (3)  Identity 
of  persons  or  parties  to  the  action;  (4)  iden- 
tity of  the  quality  In  the  persons  for  or 
against  whom  tbe  claim  Is  made.  The  prin- 
ciple on  which  judgments  are  held  concla- 
sive  upon  the  parties  requires  that  the  rule 
should  apply  to  only  that  which  was  direct- 
ly in  issue,  and  not  to  everyttiiug  that  was 


InddentaUy  brought  Into  controversy  dnrins 
the  litigation.   Black  on  Jndgmente,  6in. 

[2]  As  we  have  seen,  by  the  terms  of  it» 
contract  the  Blneja<^t  Mercantile  Company, 
a  corporation,  sold  not  only  its  oitire  stock 
of  merdiandlse  and  its  business  and  good 
will,  to  Boy  X  Wl{^8,  retaining  title  t» 
tbe  merchandise  in  its  own  name  until  ih» 
purchase  price  was  fully  paid  in  nxmthly' 
installments,  but  by  innvldtng  that  **Dntll 
that  time  no  change  shall  be  made  in  tbe 
firm  name  or  general  mode  of  conducttng* 
tbe  business"  it  also  loaned  him  tts  credits 
The  corporation  and  Mr.  Ooodim  knew  that 
Boy  J.  Wiggtns  was  a  man  of  no  flnandal 
standing,  and  it  was  evidently  th^r  purpose 
to  sell  him  tbe  stock  and  good  will  of  the 
inisln«BS,  thus  to  enable  taim  to  omttanieto 
buy  m^ehandlse  ftom  the  wholesale  bouses 
as  though  no  cbange  bad  been  made,  In  or- 
der that  be  mi^  carry  oat  bis  contract 
with  them.  Tbe  contract  betweoi  tbe  Blue- 
Jacket  Mercantile  Company  and  Boy  J.  Wig- 
gins was  not  recorded,  and  no  apparent 
diange  took  place  exc^t  that  Mr.  Wiggins 
appeared  to  be  in  charge  of  the  business. 
As  the  provision  of  tbe  contract  that  "no 
change  shall  be  made  In  tbe  Arm  name  or 
general  mode  of  conducting  tbe  businesi^' 
was  strictly  observed,  we  have  no  doubt  that 
in  these  circumstances  tbe  Bluejacket  Mer> 
cantile  Company,  a  corporation,  was  liable 
for  any  mercbai^ise  purdiased  by  the  con- 
cern while  tbe  business  tbneof  was  bdng 
thus  conducted. 

There  Is  some  contenti<m  to.  the  ^Eect  that, 
inasmuch  as  the  i^lntifl  bad  notice  of  tbe 
precise  relatl(Hi  existing  between  tbe  Blne- 
jaclret  Mercantile  Company,  a  corporation, 
and  Roy  J.  Wiggins,  and  sc^d  its  mercban- 
dlse  on  the  strmgtb  of  tbe  credit  of  the  1at> 
ter,  and  not  the  former,  tbe  Judgment  of  tiie 
court  below  should  be  aflSrmed.  We  cannot 
agree  wltb  couns^  that  tbe  evidence  Is  con* 
dusive  to  that  effect  Of  course,  if  timt 
^te  of  afltalrs  really  exists,  and  the  plain* 
tiff,  wltb  notice  of  all  fbe  tacts  and  drcum- 
stancea  surrounding  the  transaction  between 
tiie  corporation  and  Wiggins,  continued  to 
sell  its  merduLudise  to  the  latter  as  a  aai^ 
trader,  it  would  not  be  entitled  to  recover 
from  the  Bluejacket  Mercantile  Company, 
a*  corporation.  la  our  Judgment  there  was  a 
sharp  conflict  In  the  evidence  on  this  point 
which  should  have  been  submitted  to  the 
jury,  and  it  was  therefore  error  to  direct  a. 
verdict  In  favor  of  the  defendants. 

It  is  also  contended  that  as  to  the  defend- 
ant G.  M.  Condon  there  is  no  testimony  In 
the  record  upon  which  a  judgm«it  against 
him  can  be  predicated.  It  is  not  dear  to  us 
that  the  court  below  ever  passed  squarely 
on  this  question.  The  motion  for  a  direct- 
ed verdict  In  favor  of  the  defendants  waa- 
joint  in  form,  and  the  order  of  the  court  sus- 
taining the  same  merely  stated  in  general 
terms  that  the  motion  is  sustained.  Mr. 
Ooudon  does  not  appear  to  have  asserted  any 
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Tlgtata  In  tbe  pranlaes  Independent  from 
tbose  ctnnmoD  to  himself  and  tbe  Bluejacket 
Mercantile  ConqKur.  a  corpontlon*  OSiere- 
fore  we  prefer  to  leare  tbe  qnestloa  of  his 
IndlTldnal  liability  txgea  until  it  Is  present- 
ed Id  swA  a  manner  as  to  attract  the  atten- 
tion of  the  trial  court  to  the  precftse  point 
involred. 

We  also  find  a  oontentlm  to  the  effect  that 
the  appeal  herein  ahonld  be  dismissed  for 
certain  reasons  raised  for  the  first  time  In 
the  brief  of  coonsti  for  defendant  In  error. 
It  la  not  the  practice  (tf  this  eonrt  to  write 
opinions  on  moti<ms  to  ,  where  the 

same  axe  OTermled,  onless  the  qnesHon  of 
practice  or  prooijaure  thereto  presmted  Is, 
in  the  iaUgmait  of  Hie  court,  of  such  Im- 
portance or  novelty  as  to  make  snoh  action 
neceasarr.  In  onr  Judgment,  the  questions 
raised  by  the  motion  to  dismiss  herein  do 
not  belong  to  that  class.  Therefore,  finding 
no  merit  in  tbe  motion,  we  will-  OTerrole  tiie 
same  without  further  comment. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  la  reversed,  and  the  cause 
remaiided,  with  directions  to  grant  a  new 
trial.' 

SHABP.  O.  J.,  and  HARDT.  TDBNBB, 
and  THACKSB.  JJ.,  concur. 


ESBNAN  v.  GHASTAIN  «t  aL  (No.  61SS.> 
(Suprane  Court  of  OklalK»na.   May  29,  1917.) 

(Si/Hahua  by  <A«  Court.} 

1.  Motions  4=>S6(1)~Obdbbs  Madx  Out  or 
Counr— EwTRT. 

Section  5317,  Rev.  Laws  1910,  requiring 
orders  made  out  ot  court  to  be  forthwith  en- 
tered OD  the  journal  of  the  ooort  by  the  clerk, 
is  directory,  and  compliance  with  aaid  require- 
ment that  such  orders  be  so  entered  is  not  essen- 
tiat  to  the  validity  of  such  orders,  nor  is  it  nec- 
essary that  the  case-made  show  affirmatively  the 
recording  thereof. 

[Ed.  Not&— For  other  cases,  see  Mottraisv  Cent 
Dig.  §  67.1 

2.  Appeaz.  and  Bbbob  «e9719@)— FtmnAUN- 
TAL  Question  of  JTuubdioiion. 

The  fundamental  question  of  jurisdiction, 
first,  of  the  appellate  court,  and  then  of  the 
court  from  which  the  record  comes,  presents 
Itself  on  every  writ  of  error  or  appeal,  and  must 
be  answered  by  the  court,  wheuer  pnvoonded 
by  conns^  or  not 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Oent.  Dig.  H  2971,  3490.] 

&  Appkal  and  Bbboi  4s»801(1)-— Bbheuino 

— ovkhbouno. 
The  Supreme  Court  may  grant  a  rehearing  of 
an  overruled  motira  to  dismiss  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3161,  3164.] 

4.  Apfbai.  and  Ebbob  4=>56S— Gasb-Made— 
Notice. 

The  defendant  has 'a  right  to  notice  of  the 
time  and  place  of  the  settlement  of  a  case-made, 
and  where  no  such  notice  Is  given  or  waived, 
and  there  is  no  appearance  by  the  defendant  In 


error,  either  in  person  or  by  attoaiiey,  the  case* 
made  is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  §S  2523-2529.] 
6.  Appeal  and  Erbob  «=>56&— Oask-Made— 

Waives  of  Notice—Amen dmbnt. 
The  suggestion  of  amendments  to  a  case-made 
where  tbe  record  shows  that  one  of  them  was 
disallowed  by  the  trial  court,  without  showing 
its  materiality,  does  not  constitute  a  waiver  d 
notice  of  the  time  and  plaoe  of  settlement 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  2523-2520.] 

Error  from  District  Court,  Cherokee  Coun- 
ty ;  John  H.  rttchford.  Judge. 

On  second  petition  for  rehearing  and  mo- 
tion to  dismiss  appeal.  Former  opinion  with- 
drawn, and  appeal  dismissed. 

For  former  opinion,  see  157  Pac  826. 

Bruce  1*.  Keoian,  of  Tahlequah,  for  plain- 
tiff In  error.  Asbery  Bi^rkhead,  of  Tahle- 
qnah,  fbr  defondants  in  emw. 

KANE,  J.  This  cause  la  now  before  the 
court  on  seomd  petition  for  rehearing  and 
inoti<m  to  dismiss  appeaL  The  facts  out  d 
whiOx  fills  iffoceedlng  arose  are  briefly  as 
follows :  Originally  this  was  a  suit  to  fore- 
close a  mortgage  upon  certain  land  In  Chero- 
kee connty.  The  mwtgage  was  foredosed, 
and  ttie  prop»ty  sold  to  satisfy  tbe  judgment 
rendered.  FlalntUf,  CSiaatoln,  filed  his  ob- 
jections to  the  conflnnatlfHi  ot  the  sale.  Up- 
on hearing  said  objections  the  court  suBtaln- 
ed  the  same  and  set  aelde  Uie  salew  It  la 
from  the  order  refoslng  to  confirm  the  sale 
that  this  proceeding  in  error  is  prosecuted. 
The  ainwal  was  dismissed  sua  sponto  In  an 
opinion  by  Mr.  Commissioner  Davis,  and  up- 
on petltlcHi  for  reliearlng  being  filed  Oom- 
missioner  DaTls  wrote  a  seccmd  oi^on,  ad- 
hOTlng  to  the  formtf  opinion  dlsmissiiig  the 
appeal.  A  motion  to  dismiss  the  appeal  was 
filed  and  ovarnJed  the  ooort  prior  to  the 
(H>iniona  by  Commissioner  Davis. 

[1]  In  the  original  <vlidon  dismissing  the 
appeal  the  first  two  grounds  for  aismissal,  as 
stated  In  the  syllabus,  are  In  effect :  (1)  For 
the  reason  that  the  Journal  entry  of  judg- 
ment did  not  bear  the  filling  mark  of  the 
clerk  of  the  conrt,  or  other  Indication  that  It 
had  ever  become  a  part  of  tlie  record  In  tbe 
case ;  (2)  tliat  a  recital  In  the  case-made  that 
certain  orders  had  been  made  extending  the 
time  to  make  and  serve  case-made  must 
show  affirmatively  tliat  they  have  been  en- 
tered of  record.  These  two  points  have  been 
expressly  overruled  by  this  court  Bubsequeut'- 
ly  in  St  U  ft  S.  F.  R.  Co.  v.  Taliaferro,  160 
Pac.  610,  decided  October  10,  1016.  In  an 
opinion  by  Mr.  Justice  Hardy  the  oourt  said : 

"Section  6317  (Rerv.  Ijaws  1910).  re9uiring 
orders  made  out  of  court  to  be  forthwith  en- 
tered on  the  journal  of  the  court  by  the  clerlt, 
is  directory,  and  compliance  with  said  require- 
ment that  such  orders  be  so  entered  Is  not 
essential  to  the  validity  of  such  orders,  nor  is 
It  necessary  tiiat  the  case-made  show  affirma- 
tively the  recording  thereof." 
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Thus  it  wlU  be  aeea  tbat  the  first  two 
grounds  DpoD  which  the  opinloii  dlanlaiDS 
this  appeal  is  based  are  now  orerraled,  and 
said  holding  should  be  set  aside 

[2-4]  However,  the  appeal  most  be  dis- 
missed upon  another  ground.  It  Is  conceded 
that  no  notice  of  the  time  and  place  to  settle 
and  sign  case-made  was  served  upon  the  de- 
fendant, and  tbat  he  was  not  present  when 
the  same  was  sl^ed  and  settled  by  the  trial 
judge.  It  is  settled  law  In  this  Jmisdictiw 
tbat  the  defendant  has  a  right  to  notice  of 
the  time  and  place  of  the  qpttlement  of  a 
case-made,  and  where  no  such  notice  la  gtren 
OF  w^ved,  and  there  Is  no  aTO>earance  br  the 
d^Soidant  In  error,  either  in  pmon  or  by 
attorn^,  the  case-matde  Is  ftitaUy  defective. 
Southwestern  Snr^  Co.  v.  Ooing,  150  Pac. 
488;  Moore  t.  Homtrd  tSere.  Co..  40  OkL 
491.  130  Pac.  fi24j  Ft  8.  *  W.  By.  Ool  T. 
State  Xat  Bank,  2S  OkL  128,  105  Pac.  647; 
First  Nat  Bank  V.  Daniels,  26  OU.  883,  108 
Pac  748;  Llstei' t.  WiUiams,  28  OkL  302, 
m  Pac  2BB;  Harrison  t.  Penny,  28  OkL 
523,  114  Pac  784;  Foral  T.  Bogle,  44  Okl. 
805,  146  Pac.  706. 

To  meet  this  oonnsel  tor  plaintiff  in  error 
contends :  ^1)  That  after  the  orerniUng  of 
the  motion  to  dismiss  tn  the  first  Instance 
by  tbe  oonrt,  that  actlm  became  res  ad- 
judlcata,  and  tlwreafter  the  court  was  with- 
out authority  to  dismiss  the  appeal  upon  sub- 
stantially the  same  grounds  as  were  urged 
in  the  former  motion  to  dismiss;  (2)  that  in- 
asmnch  as  defendant  In  error  suggested 
amendments  to  the  case-made,  some  of  which 
were  incorporated  therein  by  the  trial  court, 
he  thereby  waived  his  right  to  notice  of  the 
time  and  place  of  setti»neat  of  the  case- 
made.  Neither  of  these  contentions  can  be 
sustained. 

Tbe  fundamental  questlo^  of  jurisdiction^ 
flntt,  of  the  appellate  court,  and  then  of  tlie 
court  from  which  the  record  comes,  presen: 
itself  on  every  writ  of  error  or  appeal,  and 
must  be  answered  by  the  court,  whetaer 
propounded  by  counsel  or  not.  Defiance  Wat- 
er Co.  V.  Defiance,  191  U.  S.  184,  24  SuK/Ct. 
68,  48  L.  Ed.  140;  3  Oyc.  182. 

It  is  also  well  settled  that  the  Supreme 
Court  may  grant  a  rehearing  of  an  overruled 
motion  to  dismiss  an  appeaL  Bd.,  etc.,  City 
of  Frankfort  v.  Farmers  Bank,  105  Ky.  811, 
49  S.  W.  811 ;  8  Cyc.  198. 

15]  On  the  second  proposition  raised  by 
counsel  the  record  shows  that  counsel  for 
defendant  In  error  offered  four  suggestions 
of  amendm«its,  and  that  only  three  of  them 
were  allowed  by  the  trial  court  It  has  been 
held  that  the  reason  why  attorneys  of  record 
are  entitled  to  notice  to  appear  before  the 
judge  at  the  time  of  settling  a  case-made  up- 
on appeal  to  the  Supreme  Court  Is  in  order 
that  their  suggestions  may  be  considered, 
and,  if  approved,  adopted.  Syrana  Grocer 
Co.  et  al.  V.  Bumham,  etc.,  Co.,  5  Okl,  222, 


47  Paa  1050;  Ftoneer  Td.  &  Td.  On.  i. 
Darls,  26  OkL  206, 100  Pae.  29B.  Cnder  this 
rule,  wh^  suggestions  cC  amendments  are 
made  by  eoansel  and  all  Inooipovatod  fai  tbe 
case-made  by  the  trial  court,  do  sood  rea- 
son appears  why  notice  should  be  aemi  up- 
on attome:^  of  record  to  appear  at  the  time 
of  settling  the  case-made.  In  the  ease  at 
bar,  however,  whilst  amendmoits  were  sug- 
gested, they  were  not  all  allowed  mmi.  in- 
corporated In  the  case-made,  and  coonaet,  not 
having  been  served  with  notice  and  not  be- 
ing presmt,  had  no  oppoibaiatj  to  msa  tlie 
allowance  of  tbe  rejected  ■ngsesUoo,  which, 
for  aught  we  know,  may  have  beat  very  ma- 
terial to  his  caa&  We  tUlnk  in  these  dr^ 
cnmstanoes  the  motion  to  d*'P^w  herein  is 
VoremM  by  the  general  rule  that,  a  pnk- 
oeeding  In  error  broo^tt  to  this  court  on  a 
case-made,  where  It  does  not  awemr  trim 
the  recMtt  er  otherwise  that  the  defendant 
was  present,  either  personally  or  by  ooimad 
at  the  settlemoit,  or  that  notloe  of  tlie  time 
thereof  was  served  or  waived,  or  what 
amendments  suggested,  if  any,  were  aUvwed 
or  disallowed,  will  be  dismissed  on  motion 
of  defendant  In  error.  If  all  the  snggestlons 
made  were  allowdd  by  the  court  the  rule 
probably  would  be  different. 

As  this  opinion  covers  all  questions  raised 
by  the  motion  necessary  to  be  passed  npon, 
all  former  opinions  are  hereby  withdrawn. 

For  the  reasons  stated,  the  appeal  must  be 
dismissed.  All  the  Justices  concur. 


Ex  parte  GORDON.   (Na  866eL) 
(Supreme  Conrt  of  Oklahoma.   Nov.  21,  19i6w 
Bdiearing  Denied  Hay  22,  1017.) 

(tiyllabut  by  ths  Court,) 

1.  MUMICIPAL   COBPOBATIONB  «=>111<4)— Os- 
DISANCE— PARTtAL  iNVALIDrTT— EiFFKCT. 

T.'nlesa  the  invalid  part  of  a  dty  ordinance 
is  so  clearly  severable  from  the  vnUd  portiooa 
thereof  that  it  wobld  be  presumed  that  the  law- 
making body  would  liave  passed  tbe  valid  por- 
tion without  the  invalid,  tbe  entire  ordinance 
must  be  held  to  be  void. 

[Ed.  Note.— For  otbur  cases,  see  Municipal 
Corporations,  Cent.  I»g.  H  24&-^l.] 

2.  JltTNIGIPAI,  COBP.OBATIOHB  «s»lll(4>— Ob- 
DIN-ANCE— LlCEnSB  TaX— PABTIAIr  IHTAUD- 

ITY— EfTTCT. 

That  part  of  the  city  ordinance  of  Oklahmna 
City  providing  for  levying  a  license  tax  upon 
merchant  aucuoneers,  designated  as  section  842, 
which  attempts  to  exempt  from  the  general 
operation  of  (he  ordinance  any  merchant  or 
other  person  who  has  resided  in  and  conducted  a 
business  in  Oklahoma  City,  etc.,  being  admit* 
tedly  invalid,  tbe  balance  of  the  act  must  also 
be  held  invalid,  for  otherwise  a  class  of  mer- 
chants or  persons  would  be  subjected  to  the 
payment  of  a  license  tax  or  lie  punished  for 
nonpayment  whom  the  lawmaking  I>ody  oC  the 
city  did  not  intend  to  be. 

[Ell.  Note.— For  other  cases,  see  Hmdclpal 
Con)orations,  Cent.  Dig.  H  24&-2&1.] 

Original  habeas  corpus  by  Louis  Gordon 
against  W.  B.  Nichols,  Clilef  of  P<^ce  of  Ok- 
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laboBUi  OU7.  Wilt  allowed,  and  pfldtioner 
ordered  diecliarged. 

Morse  &  Standeven,  of  Oklahoma  City,  for 
petitioner.  B.  D.  Sbear,  A.  T.  Boys,  and 
Frank  Watson,  all  of  Oklahoma  City,  for  re- 
.q^ondent. 

KANE,  O.  J.  This  is  an  original  applica- 
tion for  a  writ  of  habeas  corpus,  wherein 
Louis  Gordon  Is  petitioner  and  W.  B.  Nich- 
ols, chief  of  police  of  Oklahoma  City,  la  re- 
Bp<HideDt  The  petitioner,  who  Is  a  nonresi- 
dent of  this  dty  and  state,  was  arrested  up- 
on the  charge  of  having  violated  certain  ot^ 
dlnaxLces  of  the  dty  pertaining  to  the  licens- 
ing o:f  merchant  aoctloaeers,  and  thereupon 
commenced  this  proceeding  upon  the  theory 
that  his  arrest  and  subsequent  restraint  by 
the  cUef  of  police  was  without  authority  of 
law,  for  the  reason  that  the  ordinance  pur- 
porting to  prorlde  tor  the  licensing  of  mer- 
chant auctioneers  is  void:  (1)  Because  It  Is 
discriminatory,  allowing  certain  rights  and 
privileges  to  resldoits  of  Oklahoma  City 
which  were  not  allowed  to  nonresidents ;  (2) 
that  the  amount  of  the  license  tax,  to  wit, 
$26  per  day.  Is  nnreaamable  and  onflsca- 
tory. 

As  the  first  ground  for  assault  upon  the 
ordinance  seems  to  us  to  be  well  taken,  it 
will  not  be  necessary  to  examine  the  second, 
ijectlon  681,  Ber.  Laws  OU.  1910,  provides: 

'The  city  oouncil  shall  have  authority  to  levy 
and  collect  a  license  tax  on  BuctiMieerB:  *  *  * 
Provided,  however,  that  all  scientific  and  literary 
lectures  and  entertainments  shall  be  exempt 
from  taxation,  and  also  all  ooneerts  and  muBi(»l 
or  other  oitvtainmrata  given  exclusively  by 
citizens  of  the  dty." 

Pursuant  to  this  section  of  the  statute  and 
the  terms  of  its  charter,  the  dty  passed  ordi- 
nances which  provide,  in  effect,  that  no  per- 
son, flrm,  or  corporation  shall  carry  aa  any 
auction  room,  or  store  for  the  sale  of  goods, 
wares,  or  merchandise,  without  having  pro- 
cured a  license  as  a  merchant  auctioneer; 
that  the  license  tax  for  a  merchant  auction- 
eer shall  be  ?2S  per  day  for  eadi  and  every 
working  day  said  auction  room  shall  be  <^>en 
for  the  sale  or  disposal  for  sale  of  goods  at 
auction  or  public  outcry ;  that  any  person  or 
corporation,  dther  as  auctioneer,  owner, 
manager,  clerk,  or  employ^,  who  shall  neg- 
lect any  of  the  duties  prescribed  herein,  or 
violate  any  of  the  provisions  of  this  ordi- 
nance, shall,  upcm  cMivlctlon,  for  each  and 
ev^  oSeDse  be  punished  by  a  floe  of  not 
less  than  $20  nor  more  than  $100,  or  by  Im- 
prisonment In  the  city  Jail  not  rqore  than  30 
days,  or  by  both  such  fine  or  imprisonment. 
Another  provision,  section  S42  oi  said  ordi- 
nance, provides  as  follows: 

"Any  merdiant  other  person  whA  has  re- 
sided in  and  oonducted  a  business  in  Oklahoma 
City  for  a  period  of  six  months  next  preceding 
the  application  therefor,  and  who  hns  paid  his 
regular  assessment  of  taxes  upon  his  stock  or 
business  for  the  year  last  past  may  obtnin  from 
the  mayor  of  Oklahoma  City  a  special  permit 
to  close  01' t  or  sell  at  imblic  auction  his  at  that 


time  stock  of  goods  without  paying  a  license  as 
merchant  auctioneer.  Provided,  that  the  pro- 
visions <^  this  ordinance  shall  not  apply  to  or 
restrict  sales  on  commission  of  secondhand  w 
used  fann  madiinery  or  implements,  household 
goods,  fumitnn  and  kiteh«L  ntensUs  when  sold 
by  the  ownsr  tliare<tf  or  a  duly  licensed  auc- 
tioneer." 

[1]  The  merchandise  which  the  petitioner 
sought  to  dispose  of  as  a  merchant  auc- 
tioneer consisted  of  a  stodi  of  Jewelry  pur- 
diased  at  a  sale  held  pursuant  to  the  bank- 
ruptcy laws  of  the  United  States,  upon  which 
the  original  owner  had  paid  his  regular  as- 
sessment of  taxes  for  the  year  last  past  it 
is  conceded  that  If  the  stock  ,  had  been  pur- 
chased In  precisely  the  same  drcumstances 
by  a  resident  merdiant  or  any  person  who 
had  resided  In  and  conducted  a  business  in 
Oklahoma  dty  for  the  period  of  six  months, 
such  person  could  have  disposed  of  It  as  a 
merchant  auctioneer  without  violating  the 
ordinance.  Counsel  for  respondent  in  Ouir 
brief  also  make  the  following  admission: 

"We  admit  that  section  842  Is  void,  not  be- 
cause of  being  discriminatory,  but  because  It: 
First,  attempts  to  delegate  a  nondelegable  au- 
thority to  the  mayor,  which  pdnt  seems  to  have 
been  overlooked  by  the  petitioner.  It  is  funda- 
mental law  that  legislative  or  judicial  function 
of  determining  whether  a  thing  is  or  is .  not 
subject  to  a  tax  cannot  be  ddmted  to  an  un* 
reetricted  Indlvidnal's  offidal  discretion.  Sec- 
ond, attempts  to  provide  an  exemption  for  a  cer- 
tain kind  of  merchant,  which  exemption  is  un- 
authorized by  section  5S1  of  the  Kevised  Lews 
of  1910,  which  says:  'Provided,  however,  that 
all  scientific  and  literaiT  lectures  and  entertain- 
ments shall  be  exempt  from  taxation,  and  also  all 
concerts  and  musical  or  other  entertainments 
given  exclusively  by  dtizens  of  the  dty.'  The 
weU-eatablished  law  of  statutory  oonstroction 
lays  down  the  rule  that  an  exception  or  proviso 
is  excliuive.  Therefore  this  exemption  as  pro- 
vided is  exclusive  of  all  other  exemptions,  and 
in  attempting  to  provide  therefor  the  board  <4 
commissimMts  have  ctearly  exceeded  their  an- 
Uiority." 

It  seems  to  us  that  this  admission  virtual- 
ly disposes  of  the  case  in  favor  of  the  peti- 
tioner. There  Is  no  merit  In  the  contention 
that  the  admittedly  Invalid  section  Is  so  sepa- 
rable and  lndep«ident  of  the  valid  provisions 
of  the  ordinance  that  It  can  be  eliminated 
without  defeating  the  object  of  the '  ordi- 
nance, and  therefore  the  valid  part  may 
stand  notwithstanding  the  invalidity  of  sec- 
tion 842,  supra.  The  rule  is  laid  down  by 
Judge  Dillon  in  his  v/ork  on  Munldpal  C(W- 
poratloDS,  i  047  (6th  Ed.)  as  follows: 

"If  part  <rf  a  by-law  is  void,  other  essential 
and  connected  part  of  the  same  by-law  is  also 
void;  but  it  must  be  essential  and  connected  to 
have  this  effect  •  •  • » 

[2]  It  is  obvious  that  if  section  842  of  the 
ordinance  Is  eliminated  aa  invalid,  the  act  as 
it  stands  will  ai^ly  to  a  resident  merdiant 
or  any  other  person  who  has  resided  In  and 
conducted  a  business  in  Oklahoma  City  for  a 
period  of  six  mcmths,  and  that  those  classes 
would  In  that  way  be  reached  and  fined, 
when  the  legislative  authority  of  the  dty  evi- 
dently intended  that  they  diould  be  regarded 
ns  not  offending  against  the  law,  even  if  they 
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di^Kwed  of  merdiandlM  u  merchant  ane- 
ttoneers  In  tbe  same  drcnmstances  dlacloeed 
the  record  before  us.  Therefore  the  en- 
tire ordinance  must  be  declared  Invalid,  in 
order  to  avoid  contravening  the  intmit  ot  the 
legislative,  departmoit  of  the  dty  by  sub- 
jecting to  the  praal  provisions  thereof  a 
class  of  persona  which  they  dearly  intended 
to  exempt  from  the  paymcsit  of  the  llc^ise 
tax. 

Tbe  applicable  rule  is  so  well  est^lished 
that  the  citation  of  authorities  in  Its  support 
Is  snperflnons,  but  we  think  a  few  cases  dis- 
posing the  reason  for  the  rule  and  its  prop- 
er ai^licatton  to  a  given  state  of  facts  may 
be  cited  with  profit.  A  valuable  authority 
for  this  purpose  is  the  leading  case  of 
Spralgue  v.  Thompson,  118  U.  S.  06,  d  Sup. 
Ct  988,  80  U  Ed.  116.  Spralgue  was  <me  of 
'  the  owners  of  tbe  steamer  Saxon  against 
whom  nuHnpson  had  Institated  proceedings 
in  the  state  courts  of  Georgia  to  recover 
pilotage  dbarges.  l^ompson  was  a  llcoised 
pilot  whose  services  were  refused  by  the 
steamer.  The  laws  of  Georgia  provided  that 
all  vessels  engaged  In  coastwise  trade  should 
pay  certain  irilot  charges  and  port  duties,  ex- 
ce^  such  vesaela  as  should  ply  b^een 
Gedrgla  ports  or  between  the  Georgia  ports 
and  those  of  Florida  or  South  Carolina.  The 
Supreme  Court  of  Georgia  (69  Ga.  409,  47 
Am.  Ben.  760)  beld  that  the  exemptKn  oC 
these  vessels  was  void  as  contravening  the 
act  GongresB  i/KcOaa  4237,  B.  S.  tn.  8. 
Comp.  St  1916,  i  7988])  which  provided  that 
there  should  be  no  discrimination  In  tbe  mat- 
ter ot  pltot  charges,  but  Oat  the  remainder 
ot  the  BCt  would  not  be  Invalidated  by  rea- 
son of  this  exception.  Oa  writ  of  error  to 
tbe  Supreme  Court  of  the  United  States  the 
case  was  reversed,  and  the  whole  act  was 
dedared  inraUd.  In  that  cas^  as  in  the  case 
at  bar,  counsel  contended  that  the  valid 
parts  vt  Oie  law  were  not  neceasarily  depmd- 
ent  upon  tbe  void  provision  aieteoC,  and 
therefore  the  valid  part  should  be  permitted 
to  stand.  Ur.  Justice  Matthews,  who  deliv- 
ered the  oi^Mi  for  the  court,  in  answering 
this  Contention,  says: 

"But  the  insuperable  difficulty  with  the  ap- 
plicatioD  of  that  principle  of  coostruction  to 
the  present  instance  is  that  by  rejecting  the  ex- 
«5)tionfl  intended  by  the  Legislature  of  Geor- 
sia  the  statute  is  made  to  enact  what  confessed- 
ly the  Legislature  never  meant.  It  confers  upon 
Uie  statute  a  positive  operation  beyond  tbe  leg- 
ielative  intent,  and  beyond  what  any  one  can 
say  it  would  have  enacted  in  view  of  the  il- 
legality of  the  exceptions." 

A  similar  contention  wqs  answered  by  Mr. 
Justice  Barlan  la  Union  )Sewcr-Plpe  Co.  v. 
Connelly  (C.  C.)  99  Fed.  Connolly  v. 

Union  Sewer  Pipe  Oo.,  185  Of.  S.  540,  22  Sup. 
Ct  431,  46  L.  Ed.  679,  as  foUows: 

"If  the  latter  section  be  eliminated  aa  un- 
constitutional, then  the  act,  if  it  stands,  will  ap- 
ply to  agriculturalists  and  live  stock  dealers. 
Tliose  clnssee  would,  is  that  way,  be  reached  and 
fined,  when  erideotly  the  Legislature  intended 


tiiat  they  iboold  not  be  regarded  as  offteding 
against  the  law,  even  if  th^  did  combine  their 
capital,  skill,  or  acts  in  respect  of  tbMr  prod- 
ncta  or  stock  in  hand.  Lookmg,  tbm,  at  all  tbe 
sections  together,  we  most  bud  that  tbe  Ijegis- 
lature  would  not  have  entered  npon  or  continned 
the  policy  indicated  by  the  statute  unless  agricul- 
turalists and  live  stock  dealers  were  exduded 
from  its  operation,  and  thereby  protected  from 
proMCotion.'* 

An  anthority  more  nearly  analogous  in  its 
facts  Is  Ames  v.  People,  25  Cdo.  508,  55  Paa 
725.  Hie  statute  there  provided  in  effect 
that  no  auctioneer  or  other  person  shall  s^ 
without  a  license,  but  exnnpts  from  its  oper- 
ation merchants  who  pay  an  annual  tax  upon 
merchandise  assessed  according  to  the  rev* 
enue  laws  of  the  state.  The  Supreme  Court 
held  the  proviso  invalid,  whereupon  the  ques- 
tion arose  as  to  the  validly  of  the  balance 
of  the  act  'Bw  cour^  In  passing  upan  Oiis 
question,  says: 

"Section  2823,  without  the  proviso,  was  en- 
acted by  the  territorial  Legislature  in  1801. 
Sections  2S28  and  2829  were  passed  at  the  same 
time.  In  1862  the  proviso  was  added  to  section 
2823,  whereby  under  this  section  as  thus  amend- 
ed, aU  persons  except  those  dealing  in  specified 
classes  of  merchandise  are  required  to  take  out 
a  lioense.  Bjr  section  2828  a  peoalty  is  pro- 
vided for  a  failure  to  obtain  socn  license,  while 
by  section  2829  there  is  a  forthw  limitation  of 
Che  persons  who  are  subject  to  sadt  Beense;  So 
that  it  requires  a  constractiea  of  tiiese  sectiona 
as  a  vdiole  in  order  to  ascertain  what  persona 
are  subject  to  a  license,  and  they  are  therefore 
so  inseparably  oonnected  in  substance,  and  in- 
terdependent, that  one  qnalifies  Uie  other,  and 
they  must  be  read  togeuier  tar  die  purpose  of 
ascertaining  the  intent  of  the  li^slatnre,  and 
their  legal  effect  upon  the  rights  of  plaintifb  in 
error,  tinder  ^e  established  facts  in  this  case; 
for,  unless  so  read,  or  if  either  section  2823  or 
2829,  or  both,  should  be  rejected,  posons  would 
be  subjected  to  a  Ucmse  whom  the  Legislature 
did  not  Intend  riunild  be.** 

Cffloaanche  light  &  Power  Co.  r.  Nix.  156 
Pac.  293,  not  yet  officially  r^xvted,  la  alse  in 
point  to  the  same  effect 

Looking,  then,  to  all  the  sectiona  ot  tbe  or^ 
dlnance  together,  we  must  bald  that  the 
elimination  <rf  section  842  confers  upon  the 
act  a  positive  (^Kratlon  beytmd  tbe  legisla- 
tive intent,  and  beyond  what  any  one  can 
say  would  have  been  enacted  in  view  of  tbe 
Illegality  of  the  part  thereof  whidi  seeks  to 
exempt  residttit  mCTchants  from  Its  opera- 
tion. 

The  writ  of  habeas  corpus  is  therefore  al- 
lowed, and  the  petitioner  ordered  discharged. 
All  tbe  Justices  concur. 


In  re  CABTWBIGHT.    (No.  7615.) 

(Supreme  Court  of  Okhihoma.   July  25,  191& 
Eebearing  Denied  May  22,  1917.) 

(Byllabut  by  <Ae  Court.) 

Afpeaz.  ano  Bbbob  «s»151(6)  —  Subktt  oif 
Bond— BiQET  of  Appbaz^ 
The  surety  on  the  bond  of  a  guardian,  when 
aggrieved,  may  appeal  to  the  district  court  from 
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ft  decree  of  the  ooanty  court  MttUng  the  final 
account  of  the  guardian. 

[Ed.  Note.— For  other  cuml  ate  Appeal  and 
EriOT,  Cent.  Dig.  H  901,  0^ 

OranmlssloDera'  Optnlon,  DiTiaUn  No.  4. 
Brnir  from  District  Orart,  McfntoSh  Owmty; 
R.  W.  Hlggtns,  Judge. 

'  The  South  western  Surety  Insurance  Oora- 
pany,  nantr  on  the  bond  of  King  Walton, 
aa  gnardlan  of  Charlie  Cartwrigbt.  appeals 
fimn  a  Judgment  at  the  dlatrlct  court,  dls- 
mlsBtiig  an  appeal  fRnn  the  probate  court, 
dlsapprorine  certain  Itema  dalmed  aa  credits 
by  the  gaaMlan.  Bereraed. 

Kent  y.  Gay,  of  HcAlester,  for  appellant 
C.  H.  Tally,  of  Hhifaula,  for  appellee. 

EDWARDS.  C.  One  King  Walton  was 
gaardlan  for  Charlie  Cartwrlgfat,  a  minor. 
The  Southwestern  Surety  Insurance  Otan- 
pany  was  surety  on  said  Walton's  guardlanr 
ship  bond.  In  1913  the  probate  court  remov- 
ed the  said  Walton  as  guardian  and  ordered 
him  to  file  hia  final  report.  The  final  report 
was  filed,  the  hearing  thereon  had,  the 
ree^ation  of  tbe  said  Walton  accepted,  and 
another  guardian  appointed  for  tbe  minor. 
Upon  hearing  of  such  final  report  the  court 
dlsapproveQ  certain  Iteme  aggregating 
9448.18  claimed  as  credits  by  the  said  Wal- 
ton, as  gaardlan.  The  surety  on  the  guardi- 
anship bODd  appealed  frMU  said  order  disap- 
proving aald  items  to  the  district  court. 
Tbe  guardian  appointed  subsequently  to  tbe 
removal  or  reatgnatioa  of  Walton  filed  In  the 
district  court  a  motion  to  dismiss  tbe  appeal, 
assigning  as  a  reason  that  the  court  ha!d  no 
Jurisdiction  of  the  appeal  aa  taken  by  the 
plaintiff,  for  the  reason  that  tbe  Southwest- 
ern Surety  Insurance  Company  had  no  pow- 
er or  authority  at  law  to  appeal  from  the 
order  er  decree  complained  of,  which  motion 
was  by  the  court  sustained  and  the  appeal 
dlamlsaed.  From  the  order  dismissing  the 
appeal  tbe  said  Southweetem  Surety  Insur- 
ance Company  appealed  to  this  court.  In 
a  decision  ot  this  cause  It  must  be  determin- 
ed whether  or  not  the  surety,  upon  a  guard- 
ianship bond,  though  not  a  party  to  the  ac- 
tion, may  appeal  fnxn  an  oflder  of  the  coaor 
ty  court  apiHrovlng  or  diaapproTlng  the  final 
report  Of  the  guardian. 

The  statutory  proTlaknu  In  vegAtd  to  this 
are  as  follows: 

Section  6601,  Revised  Laws  1910: 

"An  appeal  may  be  taken  to  the  district  court 
from  a  judgment,  decree  or  order  of  the  county 
court.  •  •  • 

"Sixth.  Settling  an  account  of  an  eneutor, 
or  administrator  or  guardian." 

Section  6602: 

"Any  party  aggrieved  may  appeal  aa  afore- 
said, except  where  the  decree  or  (wder  which 
he  complaioa,  was  rendered  or  made  nptm  Ua 

default." 

Section  ee08: 

"A  person  interested  Id  the  estate  or  fvnds 
affected  by  the  decree  or  order,  who  was  not  a 
party  to  the  qwcial  sHroceeding  in  which  it  was 


madCj  but  who  was  entitled  by  law  to  be  beard 
thereu,  upon  bis  aptdieation,  or  who  has  ac- 
quired, siuce  the  decree  or  order  was  made,  a 
right  or  interest  which  would  have  entitled  him 
to.  be  heard,  if  it  has  been  previonsly  acqoired, 
may  appeal  as  prescribed  in  thie  article.  The 
facts  which  entitle  auch  person  to  appeal,  must 
be  shown  by  an  affidavit  which  must  be  filed 
with  the  notice  of  appeal." 

It  Is  well  settled  that  tbe  final  settlMnent 
a  guardian's  account  bad  In  the  connty 
court  is  concIuslTe  upon  the  sureties  on  a 
guardian's  bond,  regardless  of  whether  or 
not  they  were  parties  to  the  proceeding. 
Southern  Surety  Co.  v.  Bumey,  34  Okl.  552, 
126  Pac.  748,  43  L.  R.  A.  (N.  S.)  306;  Title 
Guaranty  &  Surety  Oo.  v.  SUnker,  35  Okl. 
128,  128  Pac.  686;  Henry  v.  Helton.  46  Okl. 
278, 148  Pac.  730.  And  if  8n<^  order  becomes 
fbal,  the  sureties  mast  pay  tbe  amount 
found  due  In  case  the  principal  defaults.  In 
the  case  of  Swackbamer  v.  Kline's  Adm'r,  25 
N.  J.  Eq.  SOS,  it  Is  said : 

"A  party  aggrieved  is  one  whose  pecuniary  in- 
terest is  directly  affected  by  the  decree ;  one 
whose  right  of  property  may  be  eatablialied  or 
divested  by  the  decree." 

Anfd  In  Farrar  v.  Park^.  85  Mass.  (3  AUen) 
566,  the  court  discussed  this  proposltioa  at 
some  length,  and  says: 

"In  the  present  case,  it  Is  obvious  that  tbe 
decree  deeply  affects  the  rights  of  the  appellants. 
It  fixes  the  amount  of  property  of  the  ward  in 
the  bands  of  his  late  guardian.  The  guardian 
having  died  Insolvent,  his  estate  cannot  be  re- 
lied on  to  disdiarge  his  indebtedness  as  guard- 
ian. The  sureties  are  directly  liable  npon 
their  bond ;  and  the  amount  of  this  liability  la 
fixed  by  tbe  decree  of  the  judge  of  probate,  un- 
less the  same  can  be  revised  upon  an  appeal." 

The  facts  in  the  latter  case  are  not  en- 
tirely similar  to  tbe  case  at  bar,  but  the 
principle  It  announces  Is  In  point.  In  the 
case  of  Moulding  v.  Wllhartz,  169  111.  422,  48 
N.  F.  189,  the  court  holds: 

"In  an  action  on  an  assignee's  bend,  the 
sureties  are  conclnded  by  the  findings  of  the 
county  court  as  to  the  amoant  unaccounted  for 
that  came  ipto  bis  hands,  and  which  he  was 
ordered  to  pay  over,  no  appeal  being  taken 
therefrom,  since  they  had  an  interest  in  such 
order,  were  'aggrieved*  thereby*  and  wotc  enti- 
tled to  appeal  from  it." 

In  Calboun  v.  Gray,  ISO  Mo.  Aj^.  691,  131 
S.  W.  478,  the  court  discussed  the  liability 
of  sureties  upon  bonds  at  some  length,  In- 
cluding bonds  of  tbe  kind  Involved  In  this 
action,  and  holds  that  a  surety  on  the  cost 
bwid  may  file  a  motion  to  retax  the  costs, 
though  not  mentioned  In  the  Judgment,  and 
may  appeal  trom  the  judgment  against  the 
principal  alone  as  b^ng  aggrieved  by  such 
Judgment.  And  In  the  case  of  Mertz  v. 
Mehlbop.  117  lU.  App.  77,  It  la  held  that : 

"A  surety  up<u  a  guardian's  bond  may  ap- 
peal from  an  (wder  restating  the  account  of  his 
prinripal  as  guardian  of  a  nunor." 

There  are  numerous  other  luddlngs  of  like 
^ecL  Since  tbe  sureties  npon  the  guard- 
ian's bond  are  bound  by  tbe  order  of  the 
oonnty  coart  settling  the  final  account  of  the 
guardian,  it  is  evid«it  that  the  protection  af- 
forded a  surety  Is  sonewhat  meager,  as  he 
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may  not,  In  the  absence  of  fraud,  resist  his 
liability  upon  the  bond,  or  question  the  cor- 
rectness of  the  account  or  the  order  of  the 
court  theretm,  unless  the  law  gtres  him  the 
rl^t  of  appeal.  In  oar  Jndgment  a  proper 
construction  of  the  statutes  above  referred  to 
'does  give  the  sur^  a  rigbt  to  appeal  from 
orders  of  the  county  court  allowing  or  dis- 
allowing the  final  account  of  the  guardian  or 
particular  Items  thereof. 

The  Judgment  will  be  reversed,  with  In- 
stradions  to  the  lower  court  to  proceed  In 
conformity  with  this  opinion. 

FEB  OUBIAU.   Adopted  in  whole. 


SHAW  V.  DICKINSON.    (No.  7309.) 

(Supreme  Court  of  Oblahwia.    Jan.  16,  1917. 
Bebearing  Denied  May  22,  1917j 

(SvUalHU  hv  the  Court.) 

1.  LllUTATION  OF  ACTIONS  «=>2(1)  —  WHAT 

Law  Govbbhb— Contract. 
As  a  general  rule,  since  statutes  of  limita- 
tion affect  the  remedy  only,  an  action  on  con- 
tract  Is  governed  by  the  statutes  ot  limitation 
of  the  forum,  and  not  b^  the  lex  loci  contractus, 
nor  the  l«c  domicilii. 

[Ed.  Note.— For  other  caaee,  see  limitatioo  of 
Actions,  Cent.  Dig.  fii  4,  6-] 

a.  Limitation  of  Actions  «=>  187— Notx— 
Bab  or  Statutb— Bubokn  of  Phoof. 
In  an  action  iqKn  a  proioiBSory  note,  which 
upon  its  face  shows  that  it  is  barred  by  the  stat- 
utes of  llmitatiM  of  this  state,  and  to  which 
the  defendant  had  pleaded  sadi  statutes  as  a 
bar,  the  burden  is  upon  plaintiff  to  plead  and 
prove  facts  reJieving  such  action  frcm  tbe  bar 
of  the  statutes  of  Limitation. 

[Kd.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  S  696.] 

3.  Limitation  of  Actions  «=»187— Noti  — 

Residence. 
In  an  action  upon  a  promiBeory  note  execut- 
ed in  the  state  of  Ohio,  which,  upon  its  face, 
appears  to  be  barred  by  the  statutes  ot  limita- 
tion of  this  state,  and  to  whidi  action  defendant 
pleaded  the  statutes  of  limitation  of  Oklahoma 
as  a  b^r,  it  is  not  sufficient  for  plaintiff  to  plead 
and  prove  that  such  actimi  has  not  been  barred 
in  the  state  of  Ohio,  and  that  defendant  was  a 
resident  of  tbe  state  of  Ohio;  but  it  must  be 
made  to  appear  1^  pleading  and  proof  that  the 
defendant  Lad  not  been  within  the  state  of  Okla- 
homa a  sufficient  time  to  bar  said  action  under 
our  staCutea  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Limitaticm 
of  Actions,  Cent.  Dig.  8  ^1 

Commissioners*  Opinion,  Dlvlsicm  No.  1. 
EJrror  from  District  Court,  Tulsa  County; 
M.  A.  6re<&enridge,  Judge. 

Action  by  Joseph  J.  Dickinson  agalust 
Thos.  R.  Shaw.  From  a  Judgment  for  plaln- 
tifT,  defendant  brings  error.  Reversed  and 
remanded,  with  dlrectlcms  to  render  Judg- 
ment for  defendant. 

Edwin  R,  Perry  and  Roy  R.  Poe,  both  of 
Xulsa,  for  plaintiff  In  error.  Randolph,  Ha- 
ver &  Shirk  and  Elton  B.  Hunt,  all  of  Tulsa, 
for  defendant  in  error. 


RTTMMONS,  a  Tlila  action  was  om- 
menced  In  the  superior  coort  of  Tulaa  on 
Mardi  23,  1914.  by  the  defendant  In  error, 
hereinafter  called  plaintiff,  against  tbe  plain- 
tiff In  error,  her^nafter  called  defendant,  to 
recover  on  a  promissory  note,  dated  October 
2,  1898,  due  one  year  after  data  Plaintiff 
alleged  that  said  note  was  executed  and  de- 
livered In  the  state  of  Ohio,  and  tliat  at  tbe 
time  ot  its  execatim  and  delivery  both  plain- 
tiff and  defendant  were  reddents  of  the 
state  of  Ohio.  Platnttfl  further  pleads  that 
at  said  time,  and  at  all  times  since  said  date, 
the  statutes  of  limitation  In  force  in  the 
state  of' Ohio  provided  a  limitation  of  15 
years  In  actions  upon  contracts  or  promises 
in  writing.  The  defendant  answered,  q>eclf- 
Ically  denying  that  said  note  was  executed 
and  delivered  la  the  state  of  Ohio,  or  that  at 
the  time  of  the  execution  of  said  note  that 
plaintiff  and  defendant  were  residents  of  the 
state  of  Ohio.  Defendant  furth^  pleaded 
the  statutes  of  limitation  of  the  state  of 
Oklahoma  (ae<^n  46S7,  Laws  191(9  as  a  bar 
to  said  action.  At  the  trial  It  was  admitted 
that  the  statutes  of  limitation  In  Ohlt^  for 
promissory  notes,  provided  a  limitation  of 
IS  years. 

Plaintiff  was  the  cmly  witness  called  in  his* 
bdialf,  and  Identified  the  note  here  in  con- 
troversy, and  the  same  was  offered  In  evi- 
dence. Plaintiff's  testimony,  which  was  all 
of  the  testimony  as  to  the  residence  of  de- 
fendant, was  as  follows: 

"Q.  Are  you  acquainted  with  the  defendant 
Thos.  R.  Shaw?  A.  Yes,  sir;  I  am.  Q.  How 
l<Hig  have  you  known  him?  A.  Twenty-eight 
years.  Q.  Where  did  he  live  before  he  came  to 
Oklahwna?  A.  lima,  Ohio.  Q.  Tou  know 
what  he  did  there?  A.  He  was  a  lawyer,  prac- 
ticed law  and  dealt  in  farms  and  real  estate 
mortgage  loans,  representing  a  ootnpaoy  I  was 
connected  with." 

At  the  conclusion  of  platntlflTs  testim<Hiy, 
the  defendant  demurred  to  the  evidence, 
which  demurrer  was  overruled  by  the  court. 
Defendant  excepted  to  the  ruling,  and  rest- 
ed without  offering  evidence.  Both  plaintiff 
and  defendant  then  moved  the  court  for  In- 
structed verdicts.  The  court  overruled  the 
motion  of  the  defendant,  and  sustained  tbe 
motion  of  plaintiff,  and  directed  the  jury  to 
return  a  verdict  for  the  plaintiff  for  the 
face  of  the  note  and  Interest,  which  was 
done.  Defendant  In  due  time  moved  for  a 
new  trial,  which  motion  was  by  the  court 
overruled,  and  Judgment  was  rendered  up<Mi 
the  verdict.  The  defendant,  having  excepted 
to  the  ruling  of  the  court,  brings  this  pro- 
ceeding In  error  to  reverse  the  Judgment  of 
the  court  below. 

The  first  assignment  of  error  presented  In 
the  brief  of  defendant  assigns  the  overruling 
of  his  demurrer  to  the  evidence  as  error. 

[1 , 2]  As  a  general  rule,  since  statutes  of 
ItmltatloD  affect  the  remedy  only,  an  action 
on  a  contract  Is  governed  by  the  statutes  of 
limitation  of  the  forum,  and  not  by  the  lex 
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lod  contractus,  nor  by  tbe  lex  domldUl. 
Galet  ft  Stroh  MllUnery  Co.  v.  HlllUter,  162 
Pac.  410.  This  being  the  case,  the  question 
oC  wbettaer  or*  not  plaintiff's  cause  of  action 
was  barred  must  be  determined  by  the  laws 
of  Oklahoma.  It  seems  clear  tbat  In  this 
case  the  petltka  of  the  [dalDtlfC  shows  on  Its 
face  that  his  cause,  of  action  was  barred  by 
our  statutes  of  Umltatlmi,  and  defendant 
having  pleaded  such  bar,  It  was  Incumbent 
on  plaintiff  to  i^ead  and  prove  fhcts  suffi- 
cient to  take  Us  cause  of  action  oat  of  the 
bar  of  the  statute.  Secttim  4660  <a  Berised 
Laws  of  1910  iffOTides  as  follows:  • 

"If,  when  a  cause  of  action  aecmea  against 
a  person,  be  be  out  of  the  state,  or  baa  al>- 
sconded  or  ccmcealed  himself,  the  period  limited 
for  the  eommciicement  ot  the  action  shall  not 
l>eein  to  run  until  he  eomM  into  the  state,  or 
while  he  is  80  absconded  or  concealed ;  and  if, 
after  the  cause  of  action  accrues,  he  depart 
from  the  state,  or  abaccmd,  or  conceal  himself, 
the  time  of  his  absence  or  concealment  afaall  not 
be  comunted  as  any  pert  of  the  period  within 
which  the  action  must  be  brought. ' 

This  court,  In  tbe  case  of  Vanseloiis  r.  Mo- 
Cleilan,  167  Pac.  928,  In  applying  this  provl- 
siott  of  our  statutes  to  a  state  of  facts  very 
similar  to  the  facts  In  the  case  at  bar,  says: 

"Tbe  statute  clearly  makes  tbe  personal  ab- 
sence of  tbe  d^tor  the  test,  and  not  the  ^ace 
of  his  residence.  Upon  its  face  this  note  show- 
ed that  it  was  barred  by  tbe  statute  of  limita- 
tion. It  was  more  than  18  years  old,  and  ma- 
tured 12  months  after  it  was  made ;  and,  when 
th^  defendant  dialloiged  the  [^intiS's  ngbt  to 
recover  upon  this  instrument,  the  burden  was 
upon  the  plaintiif  to  Aow  that  he  bad  come 
into  court  with  an  instrument  npoa  which  he 
was  atitled  to  Kcover." 

Oanmlssioner  Brett,  who  wrote  the  opin- 
ion ot  the  court,  cites  tbe  ease  of  Hoggett 
V.  Bmersoiit  8  Kan.  282,  In  which  case  it  Is 
said: 

"Haintifh  further  aver  that  def«idant  has 
oDly  been  a  readent  of  Kansaa  three  years  lost 
past.  This  is  not  enough  to  take  the  notes  out 
of  the  statute.  The  language  ot  section  21  of 
our  Code  Is:  'If  when  a  cause  ot  action  accrues 
ncainst  a  perscHi,  be  be  out  of  the  state,  or  has 
absconded,  or  concealed  bimsdf,  the  period  lim- 
ited for  the  commencement  of  tbe  acticm  shall 
not  begin  to  run  until  he  comes  into  the  state, 
or  while  he  is  so  absiw&ded  or  cracealed.'  'Be 
out  of  tbe  state,*  not  reside  out  of  tbe  state. 
Tlie  guesticm  is  not  one  of  domicile,  but  of  per- 
sooal  presence.  A  party  may  reside  in  Illinois, 
and  yet  spend  more  than  half  his  time  in  Kan- 
saa An  allegation  tbat  a  party  'has  only  been 
a  resident  of  Kansas  three  years  last  past' 
throws  no  light  upon  tbe  question  of  bis  pres- 
ence in  or  absence  from  the  state  during  tbe 
years  prior  thereto." 

[3]  The  statutes  of  limitation  of  Okla- 
homa began  to  run  against  plalntlfT's  cause 
of  action  when  the  defendant  came  to  Okla- 
homa, and  the  cause  ot  action  would  be  bar- 
red under  our  statutes  If  the  defendant  had 
been  in  Oklahoma  for  a  period  of  8  years 
before  the  commencement  of  the  action. 
Rtchardson  t.  Mackey,  4  Okl.  ^8,  46  Pac. 
546 ;  Doughty  V,  Funk,  16  Okl.  643.  84  Pac. 
484.  4  L.  R.  A.  (N.  S.)  1020. 

The  petition  of  the  plaintiff  and  bis  evl* 


deuce  only  shows  tbat  the  defendant  execut- 
ed the  note  In  Ohio  and  resided  in  Ohio  un- 
til he  came  to  Oklahoma.  Neither  the  peti- 
tion nor  the  evidence  c£  plaintlfr  were  sufB- 
deat  to  show  that  defendant  had  not  been 
In  Oklahoma  more  tban  5  years  before  the 
cwnmQDcement  of  this  action ;  and  upon  the 
authority  of  Tanselous  v.  McGlellan,  supra, 
thia  was  insufficient  to  establish  his  cause  of 
action.  The  trial  court  therefore  erred  in 
overruling  the  demurrer  of  tbe  defendant  to 
the  evidence. 

The  judgment  of  the  court  below  should  be 
reversed,  and  this  cause  remanded,  with  di- 
rections to  the  trial  court  to  raider  Judg- 
ment for  defendant 

PUB  ODBIAM.  Adopted  In  wbole. 


WATjLEJR  v.  STATE.    (No.  A-2634.> 
(Criminal  Court  of  Appeals  of  Oklahoma. 
May  26,  1017.) 

(SyttabiM  by  £ilt(orfaI  Btaff.) 

CniaNAL  Law  «=9628(!^TtXAi;<— Indobsiho 

Naubs  of  Witn^sszs. 
Where  a  county  attorney,  after  trial  be- 
gan, showed  tbat  be  bad  learned  of  another  wit-' 
ness  whom  he  did  not  know  of  befwe,  leave  to 
indorse  tbe  name  of  such  witness  on  the  infwma- 
tion  and  to  permit  him  to  testify  might  be  grant- 
ed by  the  court  in  its  discretion. 

[Kd.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent.  Dig.  H  1418, 1414.] 

Appeal  from  Ooivtty  Court;  Oklahoma 
County ;  Wm.  H.  Swlcl^  Judge. 

R.  W.  Waller  was  convicted  for  seUing  a 
half  i^t  of  whisky  to  one  Glen  Gowden,  and 
saitenced  to  a  fine  (tf  flOO  and  imprisonment 
in  tiie  county  Jail  for  60,  days,  and  appeals. 
Affirmed. 


Ledrue  Guthrie,  of  Oklabmna  City,  for 
plaintiff  In  error.  S.  P.  Freellng,  Atty.  Gen., 
and  R.  McMillan.  Asst  Atty.  Qen..  for  the 
State. 

PER  CURIAM.  Two  aU^^ed '  errors  are 
relied  upon  for  reversal  of  this  judgment: 
First,  that  the  court  erred  in  permitting 
the  county  attwney  to  indorse  the  name  of 
the  witness  Bocock  on  the  indictment  after 
the  case  was  called  for  trial;  and.  sectrnd, 
that  the  evidence  Is  Insofllclent  to  sustain 
a  conviction. 

We  have  carefully  examined  this  record, 
and  9nd  that  the  evidence,  although  con- 
flicting, is  sufficient  to  sustain  the  couvic- 
tion  if  the  jury  believed  the  evidence  of  the 
prosecuting  witness  and  that  of  the  sheriff, 
irrespective  of  tbe  evidence  of  tbe  witness 
Bocock,  whose  name  was  Indorsed  on  the  in- 
formation after  the  case  bad  been  called 
for  trial.  T^e  prosecuting  witness  and 
sheriff,  M.  G.  Binion,  were  both  unlmpeached 
and  appeared  to  be  credible  witnesses.  The 
prosecuting  witness  was  a  diiropractlc  doctor 
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Itring  In  Oklahoma  City,  wbo  apparently  had 
no  malice  or  111  will  against  the  defendant,  bnt 
was,  as  be  admitted,  interested  In  the 
enforcnuent  ot  the  pn^bitory  llqaor  laws 
of  this  state.  We  also  find  from  an  exam- 
ination of  the  noord  that  beAire  the  oonrt 
permitted  the  county  attorney  to  Indorse 
the  name  of  tbe  witness  Bocodr  upon  the 
Information  and  to  use  Mm  upon  the  trial 
of  the  case  the  county  attorney  disclosed 
facts  sufficient  to  put  himsdf  within  the  hold- 
ing of  this  court  In  the  case  of  Steen  t. 
State,  4  Okl.  Cr.  300,  111  Pac.  1097,  and  other 
cases  to  the  same  effect. 
The  Judgment  Is  affirmed. 


LANCASTER  t.  STATE.   (Na  A~2557.) 

(CMminal  Oonrt  of  Appeals  of  OUahoma.  May 

24,  1917.) 

fBytlabu$  by  the  Court.) 

OBnoHAL  Law  «»5ai  (1)  —  BnnBNci  Bm- 

DKR  or  Proof. 
l%e  bardem  Is  on  tile  state  to  introduce 
proof  saffldent  to  estnblisfa  the  piilt  of  a  de- 
fendftjit  wlio  is  being  tried  upon  a  criminal 
jduu'RO  beyond  a  reasonable  doubt:  and,  when 
tliis  is  not  doDe  and  when  all  the  proof  fails  to 
so  establish  guilt,  a  Jndfment  of  conviction 
riioald  be  reversed. 

IBd._  Not©.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  f  1267.] 

Appeal  trom  District  Oourt,  Atoka  Ooonty ; 
B.  W.  Hlgglns,  Judge. 

Joe  Lancaster  was  eonrlcted  oC  larc»iy  ot 
dmnestic  animals,  and  appeals.  Bereraed. 

Ira  J.  Banta,  of  Atc^a,  for  plaintiff  in  er- 
ror. R.  McMUlan.  Asst.  Atty.  Gen.,  for  the 
State. 

\ 

ARMSTRONG,  J.  Joe  Lancaster  was  con- 
rioted  at  the  June,  1015,  term  of  the  district 
court  of  Atoka  county,  on  a  charge  of  lar- 
ceny of  domestic  animals  and  adjudged  to 
serre  five  years  in  the  state  penitentiary. 
The  lnformatl<m  <aiarges  lAUcaster  Jointly 
with  Ed  Smith  with  the  larceny  of  a  black 
mare,  the  pr(H>erty  of  Charley  Chrlstt^her. 
S^wrate  trials  were  bad. 

The  proof  Indicates  that  Smltb  lived  near 
Chodile  In  Atoka  county;  that  Christopher 
also  lived  near  the  same  place.  Lancaster 
lived  near  Canadian,  and  at  the  time  of  the 
alleged  larceny  was  engaged  in  picking  cotton 
for  a  tenant  on  the  farm  of  J.  r.  Riley  near 
Canadian.  Lancaster  lived  in  a  tent  near 
or  adjf^ning  a  small  house  in  whlcii  his 
brother,  Jess,  was  living.  Some  time  in  Oc- 
tober, 1914,  a  stranger  rode  up  to  the  camp 
and  asked  for  feed  for  the  black  mare  in 
question,  a  ocHt  and  a  young  mule.  The 
plaintiff  In  error,  Joe  Lancaster,  had  started 
to  work.  His  brother,  Jess,  was  talking  to 
the  stranger  when  he  went  away.  Within  a 
day  or  two  a  de[)uty  sheriff  from  Atf^a  went 
to  (he  LaBoaater  plaos^  and  In  a  oedar  AM 


near  by  foond  the  mare,  colt,  and  youns 
mule. 

Ed  Smith,  who  was  also  prosecuted  for  the 
theft,  was  apparently  in  posdesdon  of  the 
stock.  No  <«ie  evra  saw  them  In  the  posses- 
dMk  of  the  plaintiff  In  error,  lAncaster,  and 
no  oae  testified  to  any  Incsimlnattng  facta 
gainst  him  fortlier  than  a.  statemeot  by  tlM 
penonfbr  whom  he  was  working,  to  the  effect 
that  he  would  need  his  money  to  pay  Smith 
for  a  hone  whldi  he  expected  Smith  to  brii^ 
him.  Nothing  Indicates  that  be  was  ever  in 
the  community  where  the  owner  of  the  hiaA 
mare  lived,  pv  that  he  ever  had  anything  to 
do  witli  her  at  any  time.  None  of  the  state's 
witnesses  connected  Lancaster  with  the  Oieft 
directly  or  Indirectly.  It  may  be  that  be  was 
Inv^lcated  or  oonoemed  in  the  unlawful  tak- 
ing of  the  mare,  bat  the  state  wholly  fails  to 
prove  facts  capable  of  supporting  the  Judg- 
ment oi  ooDvlctloa  upon  this  diarge.  The 
most  that  can  be  said  of  the  testimony  is  that 
It  genoratea  a  smq^ldon  that  be  knew  soone- 
thlng  oonoemlng  the  transaction.  This,  bow- 
ever,  does  not  warrant  the  sending  of  a  man 
to  prlsoD  for  a  term  of  live  years,  or  any  othr 
er  term.  'The  burden  is  oo  the  state  to  prove 
beymd  a  reasonable  doubt  that  the  accused 
is  guilty  of  the  crime  charged.  Unless  this 
is  done,  the  verdict  and  Judgment  of  gulltjr  Is 
contrary  tsc  the  law  and  the  evidenoe. 

When  there  is  any  testimony  taultng  rea- 
sonably to  establish  the  crime  charged,  the 
q4esti<m  of  guilt  or  Innocence  under  our 
practice  Is  for  the  Juiy  to  detenidne,  but 
when  there  is  no  testimony  oBend  or  aoa- 
sldered  by  the  Jury  from  which  a  legitimate 
conclusion  of  guilt  can  be  drawn,  then.lt  Is 
the  doty  of  the  court  to  reverse  the  Jud^ent 
of  oonviction  on  the  ground  that  the  same  Is 
contrary  to  the  law  as  well  as  the  evidence. 

The  Judgment  is  reversed. 

Mandate  Is  directed  to  issue  forthwith. 

DOYLE,  P.  J.,  and  BRETT,  OODCor. 


LEMLEY  V.  STATE.    (No.  A-2486.) 

(Orlmlnal  Oonrt  of  Appeals  of  Oklahoma.  May 

29,  1917.) 

rStfOabM  hi  M«  Oourt.) 
CaiMiTTAL  Law  «s>1162— Appeal— FuimA- 

MENTAI.  EKBOB. 

When,  In  the  trial  ol  a  criminal  case,  tha 
proof  introduced  on  bdialt  of  the  state  over- 
whelmingly establishes  the  guilt  of  the  accused, 
and  when  the  testimonv  of  the  accused  himself 
is  insuffldent  to  jostiiy  the  criminal  conduct 
com]  Alalned  tff,  only  fnndamsntal  ercwr  will  b« 
conridered  on  appeal. 

[Ed.  Note.— For  odier  caaea,  aes  Criminal 
iMv,  Cent  Dig.  {  3085.] 

Error  from  District  Court,  Sequoyah  Oonn- 
ty;  Jchn  H.  Pttchford,  Judge. 

B.  L.  Lemley  was  convicted  of  an  assault 
wlUi  a  dangerous  weapon  with  Intent  to  do 
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bodily  barm,  without  jnstlflftble  cause,  an'd 
be  brings  error.  Afflrmed. 

Frye  &  Frye,  of  Salllsaw,  for  plaintiff  in 
error.  B.  McMillan,  Aast  At^.  Gen.,  tta  tbe 
btate. 

ARMSTRONG,  J.  Tbe  plaintiff  in  error, 
B.  L.  Lonley,  was  tried  at  the  December, 
1914,  term  of  the  district  court  of  Sequoyah 
county,  upon  a  charge  of  assault  with  Intent 
to  UU,  and  cooTlcted  o£  assault  with  a  sharp 
and  dangerous  weapon,  with  Intent  to  do 
bodily  barm,  without  justifiable  or  excusable 
cause,  and  his  pmilahnient  fixed  at  imprlson- 
m^t  In  the  state  penitentiary  for  one  year. 

Hie  information  charges  E.  L.  Lemley  with 
committing  an  assault  with  Intent  to  kill  Ora 
Green.  The  trouble  occurred  at  a  neighbor- 
bood  scboolboUHe  near  Pawpaw,  In  Sequoyah 
county.  It  appears  that  the  building  was  us- 
ed Jointly  for  school  and  church  purposes; 
that  vartouB  religious  denominations  useU  the 
bnildlng  as  a  church ;  that  .In  September, 
1914,  a  Christian  preacher,  who  is  referred 
to  in  the  testimony  as  a  CampbelUte,  was 
oonductlng  services  at  this  achoolhouse- 
Plaintiff  in  error,  Lemley,  ai^ars  to  be  a 
member  of  some  other  church  which  pro- 
mulgates the  doctrine  of  Holy  Saoctlflcatlon. 
Tbe  Oampbelllte  preacher  had  announced 
that  he  would  deliver  a  sermon  on  "Holy 
SancUflcatlon,"  and  apparently  was  proceed- 
ing to  do  so  In  flr8^cla88  order,  when  L^ley 
Interrupted  the  proceedings  and  began  to 
criticize  the  preacher's  conduct.  The  preadi- 
«r  Informed  Ijeml^  that  If  he  did  not  behare 
himself  he  would  have  him  taken  out  of  the 
boose.  Lemley's  17  year  old  son  Joined  in 
contTorersy  and  told  the  preacher  that 
he  would  take  him  out  Neighbors  counseled 
with  tbe  Lemleys,  and  the  boy  finally  got 
up  and  left  the  bonse.  On  the  outside  Ora 
Green  was  taking  care  of  his  small  children, 
vben  young  Lemley  came  out  and  began  to 
curse  the  Oampb^Utea  In  g»ieral  and  the 
preacher  omducting  the  serrlces  in  particu- 
lar. Tbe  testimony  ^ows  that  Green  la  not 
a  member  at  any  church,  but  "leans  towards 
tbe  OampbelUtes,"  as  be  puts  It  Bla  wUe 
also  Is  inclined  towards  tbe  OampbeUltea 
Following  some  remarks  ma!de  by  young 
Lemley,  Green  knocked  him  down  with  bla 
fist.  Tbe  oId»  Leml^  learned  of  tbe  trouble 
and  came  on  to  the  scene,  used  some  xough 
language,  and  threatened  to  kill  Green, 
and  approached  blm  with  an  open  knife. 
Green  says  that  he  asked  blm  to  fight  fair; 
that  be  approached  with  his  knife  open  and 
a  business  appearance  in  bis  eye,  whereupon 
Green  started  to  run ;  that  the  two  Lemleys 
followed  him;  that  they  ran  around  the 
house  rapidly.  Other  witnesses  testified  to 
the  same  facts;  that  he  (Green)  stepped  in 
a  hole  and  fell;  that  the  older  Lemley  got 
on  him  and  cut  him  severely  wltb  the  knife. 
A  young  man  named  Cherry  pulled  Lemley 
oft  of  Groen.  Considerable  language  was 
lOlP^TS 


used  in  ctmnectirai  with  the  trouble.  Toung 
Lemley,  It  Is  charged,  holloed  to  his  father  to 
catch  Green  and  that  he  would  cut  bis  throat. 
Green  seems  to  have  called  for  help.  When 
young  Cherry  pulled  Lemley  off  of  Green, 
Lemley  stuck  hla  knife  Into  him  (Cherry), 
but  the  wound  was  not  serious. 

Dr.  T.  W.  Collins,  a  local  physician,  tes- 
tified that  he  atten'ded  Green  after  the 
trouble  for  several  weeks;  that  there  were 
two  wounds;  one  was  six  or  eight  inches 
long,  and  cut  very  deep  into  the  muscles  of 
the  arm,  and  barely  missed  severing  an 
artery;  that  there  was  anoth^  wound  about 
five  Inches  long  and  an  Inch  deep  in  the  leg. 

Lemley  himself  testified  that  he  was  a 
farmer  and  had  a  wife  and  six  children ; 
that  he  went  to  church  on  the  night  of  the 
difficulty,  and  that  the  preacher  was  ridicul- 
ing holiness  and  read  certain  Scriptures  and 
skipped  verses,  and  that  he  asked  him  to  read 
all  of  It,  and  the  preacher  advised  him  to 
shut  his  mouth  and  called  him  a  liar  and 
vilified  him ;  that  Tom  Walls  made  a  state- 
ment that  If  there  were  those  In  the  house 
who  did  not  want  to  hear  this  preacher  for 
them  to  go  outside;  that  he  started  out,  and 
when  he  got  out  he  heai^  the  boy  hollo, 
"Hurrah  for  the  Campbrflltes,"  and  that  a 
man  hit  him,  and  he  ran  around  the  bouse 
after  the  man,  and  the  boy  holloed,  "Catch 
him,  Papa;"  that  he  fell  m  the  man,  and 
that  the  man  kicked  at  him  and  struck  the 
knife;  that  he  had  nothing  against  Green 
and  had  been  his  friend;  that  Green  threw 
up  his  arm,  and  be  struck  him  in  the  arm 
with  his  knife;  tbat  Elmer  Cherry  ran  up 
and  said,  "I  want  to  see  tbe  bod  of  a  bitcb 
that  will  Just  Jump  on  one that  he  punch- 
ed caierry  with  his  fenlte.  He  also  said  that 
be  never  swore  at  all  that  night,  an'd  that 
Ora  Greea  never  spoke  a  word;  ttiat  Just 
before  the  difBculty  he  tesUfled  that  he  was 
sanctlited,  but  was  in  a  pasaltm,  at  the  time 
of  the  trouble;  that  be  was  a  larger  man 
than  Qnea. 

Upon  this  testimmy.  in  fact  upon  Uie  tes- 
timtmy  oi  the  ifiaintlff  in  error  himself,  tbe 
Jury  was  warranted  In  finding  bim  guilty 
of  assault  with  a  sharp^nd  dangerous  ■map- 
on  with  Intent  to  do  bodily  harm,  without 
Justifiable  or  excusable  cause.  TbB  court  in- 
structed tbe  Jury  to  take  into  consideration 
the  fiict  that  tbe  son  of  the  i^alndff  in  error 
bad  been  assaulted  in  bis  presence,  in  tbe 
matter  of  mitigation  of  poolsbment  or  as  a 
defuse. 

A  careful  ccmsideratlon  of  the  record  im- 
pels us  to  the  conclusion  that  the  Jury  made 
no  mistake  in  this  case.  This  Is  a  country 
wherein  ea<^  and  every  person  Is  entitled  to 
his  own  religious  belief,  and  if  one  does  not 
agree  with  the  views  of  others,  he  la  not 
bound  to  attend  their  church  or  participate 
in  their  religious  exercises.  No  one  has  any 
right  whatever  to  go  into  any  religious  meet- 
ing ot  any  kind  and  create  a  disturbance. 
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Tbe  law  protects  the  most  humble  congrega- 
tion from  rowdylfltn,  and  rowdyism  would  be 
a  mild  designatioa  of  the  'dlstarbance  pre- 
cipitated at  this  meeting,  out  of  which  this 
criminal  charge  finally  grew. 

The  record  discloses  no  error  prejudicial 
to  the  lights  of  tbe  plaintiff  In  error. 

The  Judgment  of  the  trial  court  Is  tbere- 
fore  alfirmed. 

DOXI^.  P.  X,  and  BBSTTT,  J.,  concur. 


OOLLINGWOOD  t.  STATE.  (No.  A-2608.) 

(Orlminal  Court  of  Appeals  of  Oklahoma.  May 

26,  1917.) 

{BpUaivt  hp  Editorial  Staff.) 

1.  InToxiCATiNO  LiquoBS  iS==>236<l>— Sauc— 

SUFnCIGNCT  OF  EVIDEKCE. 

Evidence  in  a  prosecution  for  selling  whisky 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
L^nors.  Cent  Dig.  U  300-S02,  807,  808,  819- 

2.  CaiMinrAL  Law  «=9404(4)— Ducohstbativk 

EVIOENCE. 

In  aucb  prosecution,  a  certain  pint  of  whis- 
ky which  the  prosecuting  witness  identified  as 
that  bought  from  the  defendant,  and  which  the 
sheriff  testified  was  the  whiskr  he  got  from  the 
prosecuting  witness,  was  snfficiently  identified  to 
authorize  its  admission  in  evidence. 

[Ed.  Note. — ^For  other  cases,  ece  Criminal 
Lsw,  Cent.  Dig.  S|  878,  891,  893,  14G7.] 

3.  Witnesses  «=s>379(2)  — Impeachinq  Testi- 

UONT. 

In  such  prosecution,  the  court  should  have 
permitted  a  witness  called  to  impeach  the  prose- 
cuting witoess  to  answer  a  question  as  to  wheth- 
er the  prosecuting  witness  in  a  conversation 
with  Jiim  stated  that  be  did  not  get  the  whisky 
from  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |S  1220,  1248.] 

4.  Cbiminal  Law  «=3li20(3)  —  Appeal  —  Eix- 
OLnsion  OP  Evidence— -Recobo. 

Where  the  trial  court  refuses  to  permit  a 
question  to  be  answered,  the  record  must  show 
what  the  answer  would  have  J>een  so  tiiat  the  ap- 
pellate coart  can  determine  whether  It  was  ma- 
terial and  proper  and  whether  defendsnt  was 
iojared  by  its  exclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  t|  2961,  2082.} 

G.  Gbihznal  Law  «=»1163(3)— Afpeai.— Pbej- 

UDICB— BUBDEN  OF  PbOOF. 

Before  a  judgment  of  conviction  based  on 
competent  nud  credible  evidence  can  be  reversed 
on  toe  ground  of  refusal  to  permit  an  Impeach- 
ing witness  to  answer,  defraidant  must  affirma- 
tively show  that  he  has  been  prejudiced  by  th« 
court's  action. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  3094,  3095.] 

Appeal  from  County  Court,  Woods  Comity; 
Gus  Hadwlger,  Judge. 

M.  G.  CoUingwood  was  convicted  Cor  a^- 
Ing  whisky,  and  he  brings  error.  Judgment 
affirmed. 

Ij.  T.  Wilson,  ot  Alva,  tor  plaintiff  In  errw. 

5.  P.  Freellng,  Atty.  Oen.,  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 


TZR  CURIAM.  Several  "tMrfgriTiaonta  of  er- 
ror are  reSied  upon  for  rermal  of  Uiis  judg- 
ment 

First  That  the  evidence  on  the  part  of  the 
state  Is  not  of  that  credible  diaracter  vpaa 
which  the  accused  sboold  be  convicted. 

[1]  We  have  carefully  examined  the  rec- 
ord  and  find  that  the  prosecuting  witness,  a 
farmer  who  had  lived  In  Woods  county  for 
18  years,  testlfled  positively  that  he  bought 
a  pint  of  whisky  from  the  appellant  in  tbe 
dty  of  Alva  and  paid  him  $1  for  It  Counsel 
for  the  defendant  contemd  thst  because  a 
prosecDtlm  was  lodged  against  the  prosecot- 
Ing  witness  for  conveying  the  whisky  that 
he  alleged  he  bought  from  this  defendant, 
and  the  sheriff  had  told  said  prosecuting  wit- 
ness that  if  he  told  the  truth  In  this  cose  It 
would  go  lighter  with  him  In  hia  own  case, 
therefore  he  should  not  be  believed.  The 
Jury  had  all  the  witnesses  before  them  and 
are  the  sole  Judges  of  the  weight  to  be  given 
to  their  testimony  and  of  their  credibility. 
The  testimony  of  the  prosecuting  witneaes, 
corroborated  as  It  was  to  some  extent  by  the 
sheriff,  If  believed,  Is  amply  sufficient  to  sus- 
tain the  Judgment. 

[2]  It  Is  also  contended  that  the  court 
erred  In  admitting  In  evidence  a  certain  pint 
of  whisky  which  the  prosecfrtlng  witness 
identified  and  alleged  he  bought  from  the  dc- 
fradant.  The  Identification  was  sufficient  to 
authorize  the  Introduction  of  this  evldenoe. 
Tho  prosecuting  witness  testified  that  tttat 
was  the  Identical  whisky  he  bouj^t  from  the 
defendant  &nd  the  sheriff  testified  that  was 
the  whisky  he  got  from  the  possesslcm  of  the 
ptiosecuting  witness  at  that  time. 

[3-S]  It  is  also  contended  that  the  court 
erred  In  refusing  to  permit  the  witness  Tld- 
well  who  was  called  for  the  purpose  of  Im- 
peaching the  prosecuting  witness,  to  answw 
the  following  question: 

"I  will  auk  you  whether  or  not  in  that  conve:^ 
sation  (referring  to  a  coDveraatloB  which  the 
prosecuting  witness  admitted  tibat  he  had  had 
with  Tiflwell)  he  stated  that  he  did  not  get  it 
(referring  to  the  wblsky)  from  Mr.  Golttng- 
wood?" 

An  objection  was  sustained  to  the  question 
on  the  groond  Uiat  It  was  inoranvetent,  Irrel- 
enrant,  uid  Immaterial,  and  not  binding  oo 
the  8tat&  Counad  tat  the  detendant  took 
an  exception  to  this  ruling.  Tbe  court 
should  have  p^mltted  the  witness  to  answer 
this  anestlQD,  bat  we  cannot  detfflrmine  wheth- 
er the  action  of  the  court  was  prejudicial  to 
the  defwdant  onleas  we  knew  what  the  an- 
swer of  the  witness  would  have  been  bad  he 
been  permitted  to  answer.  The  witness 
might  hare  teattfled  diat  tbe  prosecuting  wit- 
ness made  no  such  statement  Sach  an  an- 
swer would  not  have  been  prejudicial.  Acaln, 
he  might  have  testlfled  that  the  prosecuting 
witness  did  make  such  a  statement  and  tbe 
excluslcm  ot  that  answer  would  have  been 
prejudicial.   It  must  affirmatively  appear 
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before  a  Judgment  of  oonvlctloii  baaed  on 
oompetent  and  credible  erldence  will  be  re- 
versed <m  Oils  ground  that  the  defendant 
liaa  been  i>re]iidioed  by  the  acOoo  of  the 
Govrt  Ita*  bardm  la  npon  the  appelant 
to  Bhaw  preJadioe.  The  court  can  only  guess 
that  he  vaa  prajndlced  In  thla  Inatanoe.  It 
oonnairi  had  made  an  otter  of  proof  of  what 
the  testimony  ot  the  ^tneas  TldweU  would 
have  been  had  he  been  permitted  to  aoswer. 
and  It  waa  shown  by  said  otteir  ttiat  his  teetl- 
mooy  would  have  been  fovoraUe  to  the  de- 
fendant and  contradictory  ot  the  proeecotlng 
witness,  thai  thla  coort  could  determine  fhat 
the  defendant  waa  prejadlced. 

Thla  CDort  has  heretofwe  repeatedly  Indi- 
ct^ that»  where  the  trial  coort  exdndea  or 
refoses  to  permit  eridence  offered,  the  rec- 
ord must  show  what  thla  evidence  waa,  so 
that  this  court  can  determine  whether  or  not 
It  waa  matwlal  and  proper  testimony,  and 
as  to  whether  or  not  the  d^endant  was  In- 
jured by  its  ewflnslon.  Warren  State,  6 
OkL  Cr.  2,  115  Fac.  812,  34  L  B.  A.  (N.  S.) 
1121 ;  Stone  et  aL  t.  States  6  OkL  Or.  416, 
119  Pac  271 ;  White  t.  State,  4  OkL  Or.  143. 
Ill  Pac  1010. 

We  cannot  therefbre  determine  from  this 
lecrard  that  the  defendant  waa  Injured  by 
reason  ctf  the  action  ot  the  trial  court  In  re- 
futing to  allow  the  witness  Tldwell  to  answer 
the  QuesUMi  aa  pr(q;>ounded. ' 

Hie  Judgment  of  the  trial  court  Is  af- 
firmed. 


NEIGHBOHS  et  aL  v.  STATE.    (No.  A-2820.) 

(Oriminal  Court  ot  Appeals  of  Oklahoma.  May 
26,  1017.) 

(BvTlabut  &v  Owrt.) 
Cbiminai,  Law  «=>1159(2)— APPBAir-OoKCtu- 

eiVENEBS  OF  VeBDIOT. 

Wb«i  the  facta  disclosed  the  prod!  in  a 
criminal  case  dearly  warrant  a  verdict  of  con- 
Tiotion,  a  reveraal  will  not  be  granted  by  this 
court  OD  the  ground  that  the  verdict  and  judg- 
ment are  contrary  to  the  evidaasfc 

[Eld.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  |  3075.] 

Appeal  from  District  Oonrt,  Comanche 
County ;  Cham  Jones,  Judge. 

Oscar  Neighbors  and  James  Hourlgan  were 
convicted  of  larceny,  and  they  tolng  error. 
Affirmed. 

J.  F.  Thomas,  of  Lawton.  for  plajntlfts  in 
error.  B.  McUlllan,  Aast.  Atty.  Qea^  for  the 
State. 

ARMSTRONG,  J.  The  plalntiffa  In  error, 
Oscar  N^gbbwa  and  James  Hourigan,  were 
convicted  In  the  district  court  of  Comanche 
county  on  a  dmrge  of  larceny  of  domestic 
animals,  and  th^  puaistuuent  fixed  at  two 
years  In  the  rtate  penitentiary. 

The  proof  offered  on  b^alf  of  the  state 
tends  to  show  that  W.  T.  Dunn  lived  Id  Co- 


manc^  county,  near  Indlahoma ;  Hiat  oa  tibe 
night  of  July  28. 1014,  three  cows  were  vtoi- 
en  from  Mm.  One  was  a  brown  milk  cop 
about  three  years  old.  and  was  expected  to 
become  troh  In  about  ten  days.  The  difiy 
before  the  cattle  were  stolen  the  idalntlffs  In 
error  were  at  Dtmn's  place  trying  to  buy  fat 
cattle^  and  wetB  shown  the  cattl&  The  stol- 
en cattle  were  In  the  bweh  at  the  time,  but 
were  not  spedflcally  pointed  ont  After  the 
cattle  were  stolm,  Dunn  made  a  search  and 
got  information  that  the  thieves  had  driven 
the  cattle  north.  In  bis  search  be  found  the 
Idde  of  the  brown  cow  at  the  home  of  Lem 
Wise  several  miles  away.  The  cow  was 
marked,  but  was  not  branded.  The  i^ain- 
tlffs  In  error  were  seen  in  the  vidnlty  of  In- 
dlahoma  late  in  the  evening  upon  whl<^  the 
thefts  were  committed  at  night  Barly  on 
the  morning  ot  July  28th  two  persons  riding 
horses  answering  the  description  of  those  of 
the  plaintiffs  In  error  were  seen  driving  three 
cattle  north  from  the  direction  of  the  home  of 
the  witness  Dimn.  l%e  brown  cow  in  ques- 
tion gave  out  on  the  road,  and  was  sold  by 
these  plaintiffs  in  error  to  Lem  Wise.  She 
died  the  next  day  after  he  purchased  her, 
and  was  skinned  by  him  and  an  Indian,  and 
the  hide  turned  over  to  Mr.  Dunn.  The  In- 
dian, Lomeck,  testlfled  that  he  helped  skin 
the  cow ;  that  she  had  been  freshly  marked ; 
that  the  cow  was  with  calf  fully  developed. 
It  appears  that  at  the  time  the  cow  died  she 
bad  been  rapidly  driven  some  25  miles,  prob- 
a]»ly  farther,  in  the  middle  of  Jnly,  and  had 
died  fnHn  ezhaustlfm. 

The  plaintiffs  in  error  rely  on  an  aliM  as 
a  defense,  and  offered  a  number  of  witnesses 
to  establish  the  fact  that  they  were  not  in 
the  vicinity  of  the  Dunn  home  on  the  night 
the  theft  was  committed.  They  offered  other 
testimony  tending  to  eatabUah  that  the  cow 
they  sold  to  Lem  Wise  was  one  they  had 
owned  for  some  tlma  A  number  of  wltneaa- 
ea  testlfled  that  a  cow  somewhat  similar  to 
the  one  acM.  Wise  was  owned  by  tbft  plain- 
tiffs In  error,  hot  there  Is  no  witness  who  tes- 
tlfled positively  that  this  was  Uie  Identtcttl 
cow.  Testimony  as  to  the  alibi  was  ^ven  by 
neighbors  of  the  plalntlOls  In  erron  T& 
proof  tended  to  establish  the  fact  thai  tt  was 
40  miles  from  the  home  of  Oie  plalntMs  In 
error  to  the  home  of  Dunn,  and  that  these 
plaintiffs  in  error  were  each  at  their  re- 
spective homes  on  the  night  of  the  theft,  as 
allied  and  proved  by  the  state. 

The  Issues  of  fact  were  clearly  for  the 
Jury.  There  la  sharp  conflict  in  the  evldoitiice 
as  to  the  whereabouts  of  the  plaintiffs  in  xr- 
ror  on  the  nlgbt  of  the  theft  and  the  ea^ 
memlng  following.  The  jury  la  Impeyel^ 
fbr  ttift  purpose  of  determining  the  Issues  Of 
ftict,  and  it  is  CTCluslvtiy  their  prerogati^. 
aa  well  as  da^,  so  to  do.  They  found  against 
the  plaintiffs  In  error,  and  the  finding  is  duly 
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sappoFted  l>7  ample  facta>  Tla  verdlet  can- 
not be  dlBtorbed. 

,  Upon  tlifi  proposttlo&  o£  ownerahlp  ot  tbe 
cow  tlie  proof  offiwed  the  state  to  fbe 
effect  lliat  tUa  was  Itae  cow  of  wltsesa  Dnnn 
la  clear-cut  and  convincing.  TStere  la  not  a 
doubt  aftor  reading  tbls  record  bat  that  the 
cow  sold  to  Wise  br  tiiese  plalnfllEi  In  errOT 
was  the  cow  which  belonged  to  the  witness 
Dunn.  Not  Is  there  a  donbt  aboat  the  gnllt 
of  the  plaintiffs  In  error  of  the  crime 
charged. 

That  the  Tordlct  is  contrary  to  the  ert- 
dence  la  tba  principal  prt^osltlon  urged 
connael  fw  the  plalntlffa  In  error.  A  five- 
line  paragraph  at  the  dose  of  the  brief  re- 
fers to  argumoit  ot  Oa  ooonty  attorn^  In 
his  ckwlDg  remarks  to  the  Jury,  which  It  Is 
contended  were  prejudldaJ.  The  page  In  the 
record  where  these  remariu  could  be  found 
Is  not  set  forth.  The  Index  to  the  caae-made 
does  not  disclose  the  page  upon  whldi  the  re- 
marks complained  of  could  be  readily  dlacor- 
ereA.  We  will  thwefore  not  undertske  to 
discuss  the  assignment  farther  than  to  say 
that  the  reniaxlcs,  althongh  oonstltutliiv  im- 
p  roper  conduct,  do  not  necessarily  constttuto 
rerersltrite  eraor  la  the  case  at  bar.  It  should 
be  at  least  probable  upon  the  examination  of 
the  reorad  tibat  prejudice  resulted  by  reason 
of  the  unwarranted  remarks  complained  of. 
The  record  discloses  no  prejudice.  No  preju- 
dldal  error  having  beoi  pointed  out  by  coun- 
sel and*  none  having  been  discovered  by  the 
court  vpon  a  review  of  the  record,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

DOYLE,  P.      and  MATSON,  J.,  concur. 


IDx  parte  OAMPBELIi.   (No.  A-8021.) 

(Criminal  Ooort  of  Ai^>eals  ot  Oklahoma.  May 
29,  191T.) 

(ByttalMa      BdUorial  Siaf.) 

Habcas  Oobpits  4=»62— Disuibsal  on  Mo- 
tion, 

Whdre  the  petitlcoier,  inunediately  after  fil- 
ing his  petitioD  for  habeas  oorpuB,  filed  a  mo- 
tion  to  dismiss  the  cause,  the  peUtion  wo\ild 
be  dlamlBsed. 

[Ed.  Note.— For  other  esses,  see  Hobess  Oor- 
poB,  Cent  Dig.  |  65.] 

Petition  of  L>.  B.  Campbell  for  writ  of  ha- 
beas corpus.  PetltifHi  dismissed. 

W.  F.  Wilstm,  of  Oklahoma  City,  and  U  T. 
Cook,  of  Purcell,  for  petitioner.  B.  McMil- 
lan, Asst.  Atty.  Gen.,  and  J.  E.  Otowder,  Co. 
Atty.,  of  Pupcell,  for  the  State. 

PER  CURIAM.  On  this  day  a  petition  for 
writ  of  habeas  corpus  was  filed  in  this  court 
The  petition  avers  that  Xa  B.  Campbell,  Is 
unlawfully  restrained  ot  his  liberty  by  Hugh 
Boone,  sheriff  of  McClaln  county,  upon  a 


warrant  Issued  upon  an  Informatlaa  filed 
In  the  oounty  court  of  said  county.  That  aald 
restraint  la  Illegal  and  uuanthoriaed  be* 
cause  said  Information  does  not  state  facts 
snffident  to  constltuto  an  oSttise  undw  tito 
Oonstltutlou  and  laws  of  the  state  of  Okla- 
homa. Inunediately  after  flUng  sold  petttibn 
counsel  tor  petitioner  filed  a  motion  to  dis- 
miss the  cause.  The  application  is  therefore 
dlsmiasedt 


HABDINO  V.  NORTH  POUDBE  IBB.  00. 
(No.  8392.) 

(Supviw  Court  <tf  Colorado.    May  T,  1917.) 

DBDIOATIOH  «=9S9(5>— ACCBFTAlTCa. 

Though  deFeudant  cooBtructed  a  bridge  over 
its  canal  in  a  vacated  highway,  and  left  open 
a  short  stri^  through  its  land  for  travel  to  and 
from  the  bndge,  used  by  its  tenants  and  a  few 
others,  and  maintainea  the  bridge  for  right 
yeans,  yet,  the  county  commissioQera  bavinff  ex- 
pressly refused  to  adopt  the  recommendation  of 
roi^  reviewers  that  it  be  a  public  highway,  it  did 
not  become  such,  as  regards  obligation  of  defend- 
ant to  coatinue  maintenance     the  bridge. 

[Ed.  Note.— For  othw  esses,  see  Dedicadon. 
Cent  Dig.  S  68.] 

Scott,  T<^,  and  AllflB,  JJ.,  dlssentlns: 

En  Bahc.  BJrror  to  District  Court,  Lari- 
mer County ;  Robert  G.  Strong,  Judge. 

Action  by  J.  J.  Harding  against  the  North 
Poudre  Irrigatiott  company.  Judgm^t  for 
defeiMant,  and  plaintlfl  brings  error.  Af- 
firmed. 

L.  D.  Thomason  and  Frank  J.  Annis,  both 
of  Ft  Collins,  for  plaintiff  la  error.  R.  W. 
Fleming  and  P.  W.  Lee,  both  <tf  It.  Oolllns, 
for  defendant  In  error. 

HILL,  J.  The  plaintiff  In  error  brought 
this  action  to  recover  damages  from  the 
defendant  in  error  for  its  failure  to  keep  in 
repair  and  safe  for  travd  a  bridge  across  its 
canal,  which  It  is  alleged  afforded  plaintiff  the 
only  means  of  ingress  and  egress  to  and  from 
his  farm.  The  complaint  contains  two  counts 
growing  out  of  the  some  transaction.  Tti& 
first  is  upon  the  theory  that  in  1902  defend- 
ant constructs  Its  canal  upon  and  across  a 
public  highway,  where  It  cMistracted  a  bridge 
about  40  feet  in  length  and  maintained  it  up 
to  1910;  that  thereafter  it  refused  to  keep 
the  bridge  in  repair,  which  had  become  un- 
safe for  trav^  and  which  prevented  plain- 
tiff from  using  it  as  a  means  of  Ingress  and 
egress  to  and  from  his  farm,  eta,  to  his  aV 
leged  damage  In  the  sum  of  $6,000.  After 
sundry  amendments,  the  second  count,  amwg 
other  things,  alleges  that  during  1902,  at  the 
request  of  defendant  company,  the  county 
commissioners  ordered  vacated  that  portion 
of  a  pdblic  road  which  lay  contiguous  to 
plalntifCs  land,  which  order  was  based  upon 
a  report  of  a  board  of  road  viewers  thereto- 
fore appointed,  eto.;  that  the  necessity  for 
said  action  arose  from  the  tact  that  defoid- 
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ant  constractt-d  Its  canal  In  and  over  a  por- 
tion of  said  highway,  practically  the  aistance 
of  said  land,  by  which  It  was  cut  off  from 
Bald  pnbltc  highway,  and  that.  In  ccusldera- 
tlon  of  the  commissioners  vacating  said  high- 
way and  allowing  the  defendant  to  occupy 
the  same,  the  def^dant  constructed  a  road- 
way and  a  bridge  thereon  over  said  canal, 
and  agreed  to  maintain  the  same  at  Its  own 
expense  from  the  lands  of  plaintiff  to  said 
proposed  public  highway  on  the  east  side  of 
said  canal,  for  the  benefit  of  plaintiff,  as  well 
as  the  general  public,  and  that,  In  considera- 
tion of  the  recwnmendatlons  of  said  road 
viewers,  the  defendant  constructed  the  road 
at  Its  own  wrpense,  and  the  bridge  opposite 
plaintiff's  gate,  which  gave  him  access  to  the 
public  highway,  etc.;  that  plaintiff,  relying 
upon  the  recommendations  of  said  road  view- 
ers and  the  acts  and  conduct  of  the  defend- 
ant In  constructing  said  road  and  bridge,  ac- 
cepted and  has  used  the  same,  with  the 
public,  ever  since  as  a  public  hl^way,  and 
as  the  only  means  of  Ingress  and  egress  to 
and  from  his  farm;  that  the  defendant,  in  ac- 
coi^ance  with  Its  agreement,  maintained  and 
kept  In  repair  said  bridge  at  its  own  expense 
until  1910,  when  It  refused  to  thus  continue 
to  his  damage,  etc.  Trial  was  to  the  court, 
which,  at  the  close  of  plaintiff's  testimony, 
gave  judgment  to  defendant  for  Its  costs. 

Numerous  errors  are  assigned  pertaining 
to  the  pleadings.  It  Is  unnecessary  to  con- 
alder  them.  The  plaintiff  filed  sundry 
amendments.  The  last  was  during  the  tak- 
ing of  testimony.  We  are  unable  to  appre- 
ciate wherein  hla  rights  were  in  any  way 
prejudiced  concerning  the  ultimate  plead- 
ings. The  dlfBealty  is  with  the  plalntUTs 
pKOOt.  It  falls  to  establish  that  the  defend- 
ant company  constructed  Its  iHldge  over  its 
canal  upon  a  public  highway,  but  it  discloses 
affinnatlvelj  to  the  contrary,  and  that  the 
road  referred  to  in  the  first  cause  of  action 
had  been  vacated  by  the  board  of  county 
commissioners  in  the  method  provided  by 
statute. 

Counsel  <dalm  that  the  proof  sustains  plain- 
tiff's second  cause  of  action,  to  the  effect 
that  the  road  In  qnestioa  is  a  public  road; 
that  It  became  such  by  dedication  of  the  de- 
fendant, either  ^press  or  Implied,  the  ac- 
ceptance by  user,  etc.;  and  that,  as  the 
bridge  is  more  than  20  feet  in  length,  our 
statute  requires  the  defendant  to  .perpetually 
maintain  it  In  good  r^ialr.  If  ea<^  were  the 
facts,  the  duty  totiowa ;  but,  in  passing  upon 
plaintiff's  proof,  the  court  found  and  said : 

"The  motion  will  be  sustained,  not  finding 
from  the  evidence  any  contract,  express  or  iin< 
plied,  or  the  ^stence  of  a  public  nigbway,  or 
any  highway  under  the  meaning  of  the  statute, 
at  the  point  of  the  location  of  the  bridge;  that 
any  former  highway  theretofore  existing  has 
been  vacated  by  order  of  the  public  board  charg- 
ed with  power;  that  there  is  ao  clear,  unequivo- 
cal evidenae  of  the  dedication  tor  the  purposes 
of  a  public  highway  attempted,  even  to  private 
individuals  as  Fiiich,  nt  the  particular  locatitHi 
of  the  bridge  and  no  statuto^  4edioatlon." 


IIBT 

PlaintilPs  evldenoe  discloses  tbat  daring 
tbe  year  1002,  in  tbtt  manner  provided  by 
statute,  tlie  boftrd  oi  ooanfey  cwnmlsitonen 
ordOTBd  ncated  Out  pi»tlon  of  the  coonty 
road  thereafter  ned  for  ttie  dltcfa  right  of 
way;  that  said  order  was  based  upon  a  re- 
port of  a  boanl  ot  road  viewera  theretofore 
appcdnted,  trat  the  plaintiff  fiiiled  to  show  as 
his  pleadli^  aUe^d.  1^  direct  dedaratlon 
or  necessary  ImplleatlMi,  fliat  In  conrtdera- 
tlon  of  said  comralssloDers  vacating  said 
hU^way,  or  at  all.  tbat  dw  defendant  con- 
Btrncted  the  other  roadway  and  bridge  there- 
on and  agreed  to  maintain  It  at  its  own  ex- 
pense. So  far  as  any  contraetoal  relatlans 
are  concerned,  there  Is  an  oitlre  lade  of 
testimony  to  support  the  plalntUFe  conten- 
tion ;  besides,  It  Is  shown  upoo  cross^xam- 
Ination  ot  lAaintUTs  witnesses  that,  aftor  ftn 
ditch  and  Mdge  were  constructed,  a  con- 
demnation suit  between  these  parties  was 
tried,  whlcta  called  for  ttu  taking  of  a  certain 
portion  of  plalnttfTs  farm  flirongh  which  this 
canal  passed;  t^t  In  that  action  plalntlfC 
was  not  only  awarded  damages  for  the  land 
taken,  bat  also  damages  to  the  residue  upon 
account  of  tile  cmutmctlon  of  the  canal, 
whlcta  tn(duded>  the  condition  in  wbldi  his 
farm  was  left  pertaining  to  Ingress,  egress, 
roads,  etc;  tbat  when  the  txiard  of  county 
commls8l(nieni  vacated  certain  highways  and 
established  others  upon  ,the  report  of  the 
road  viewers  acting  upon  Hie  petition  there- 
for, etc,  the  road  viewers  reoonunended  the 
opening  of  a  new  road  throagh  lands  'of  de- 
fendant, Inclndlng  where  the  Inldge  was  oon- 
structed ;  but  tbat  ttie  board  of  count?  cwn* 
mlssloners,  wblle  accepting  and  wderlng 
other  roads  petitioned  f6r  and  reiionimended 
by  the  road  viewers,  refused  to  adopt  the 
recommendation  as  to  this  road  No.  2.  In 
referring  to  It,  tbelr  record  states,  that  this 
portion  (describing  it)  "shall  not  be  a  puUlo 
highway."  There  Is  no  testimmiy  showing 
ttiat  the  county  commissioners  have  eiver  ac- 
cepted this  road  or  the  bridge  as  a  port  of  the 
public  highway,  or  have  ever  expended  any* 
ttdng  tbereon.  'Tis  true,  defendant  con- 
structed the  bridge,  and  left  a  space  through 
Its  land  for  travel  to  and  frcHn  the  bridge, 
which  haa  been  used  by  plaintiff  and  a  few 
other  people,  and  that  the  defendant  kept 
the  bridge  In  repair  until  about  1010,  but  the 
evidence  further  shows  that  when  the  bridge 
was  constructed,  the  defendant  was  the  own- 
er of  laud  reached  by  this  bridge,  and  that 
it  was  used  by  Its  tenants  In  going  to  and 
from  defendant's  land;  tbat  the  strip  claim- 
ed to  be  thus  dedicated  was  only  160  feet  in 
lengUi,  extending  from  the  public  road  to 
private  lands  wily,  and  had  no  other  objec- 
tive point;  also  that  the  bridge  was  iu  exist- 
ence when  the  board  of  county  commis^oners 
refused  (and  made  It  a  'matter  of  record)  to 
permit  It  to  become  a  county  road. 

Without  considering  the  contention  of  the 
defendant  that  the  act  of  1891  eliminates 
roads  by  prescription  or  advei-se  user,  unless 
I  continued  tar  a  period  of  20  years  or  more,  and 
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aasuminff  tar  th»  parpoMa  of  tbia  dJoauston 
that  the  law  la  the  same  now  as  It  was  when 
^arr  People,  IT  Oola  458^  90  Paa  64»  and 
raty  of  Demrer  v.  BaUrood  GompanieB,  17 
<$Ia  BBS,  81  Pae:  838.  were  dedded,  wbw 
tested  by  Oie  rales  anoeaaoed  In  these  cases, 
we  are  of  optalfm'that  the  court  was  correct 
In  holding  that  there  was  no  pabUc  hltftiway 
at  the  place  where  the  bridge  was  oooatnict- 
^,  and  that  und»  the  drcomstanoes  dis- 
eased by  plaintiff's  proi^  defendant  was  on* 
der  no  legal  obligation  to  bear  the  opense 
of  iMiwfatnim  the  bridge  In  the  future. 

Tbo  former  opinion  will  be  wtOidrawn,  and 
the  Jadgment  affirmed. 

Afflnned. 


qaOIV,  TBIiE^lIffi^  and  AUjSIN,  JJ.J 
sent 


dls* 


PEOPItB  T.  DBNTBR  ATHLETIO  OLUB 
ataL  (No.  8580.) 

(Supreme  Conrt  of  Coliwado.    May  7,  1W7.) 

1.  Ordiinai,  tt&W  ^1131(4)  —  DlSVIBSAI.  — 

Moot  QmsanoN. 
A  writ  of  error  by  the  state  under  Rev.  St 
1006,  I  1097,  to  rerietf  a  jadgment  dismimuig 
the  proaecutiMi  for  unlawfully  selling  Intoxfcat* 
ioK  liquors,  will  be  disntisfied,  wbere  the  constitu- 
tional prohibition  amendment  and  defendants' 
Iqimunity  under  said  section  from  being  placed 
iD  jeopardy  a  second  time,  render  the  gueetion 
moot. 

[Ed.  Note.— For  other  casee,  see  Oriminal 
Law,  Oeat.  Dig.  H  28T4.  2076,  2077.1 

2.  Camnf  Ai.  Law  ♦»192— Fobmbb  Jeopabdt. 

Under  the  express  provisions  of  Rev.  St. 
1908,  S  1007,  defendants  discbarffed  upon  the 
charjte  of  illegally  selling  intoxicatlns  liquors 
cSflnot  be  placed  in  jeopardy  a  second  time  up- 
on the  state  succeasfnlly  proeeeuting  a  writ  of 
error  from  such  discharge. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
I.aw.  Cent.  IMg.  §g  376,  377,  379.] 

EJQ  Banc.  Error  to  District  Court,  Ci^ 
and  Ooonty  of  Denver ;  H.  S.  Class,  Judge. 

Prosecution  for  selling  Intoxicating  liQuors 
by  the  Pec^e  of  the  State  of  Colorado 
against  the  Denver  Athletic  Clnb.  the  Denver 
Glnb,  and  the  Unlvwatty  Club.  Jodgment 
dlsdiarglng  deCeudanta,  and  the  People  bring 
error.   Writ  dismissed. 

John  A.  Rush,  Dlst.  Atty.,  and  Wayne  C. 
Williams,  Asst.  Dlst  Att?.,  both  of  Dmver, 
for  the  People.  O.  P.  Clay,  of  Denver,  for 
defendant  In  ettor  Denver  Athletic  Club. 
Teaman  ft  Qove,  of  Denvw,  for  defendants 
In  error  Denver  Club  and  University  Club. 

WHITE,  C.  J.  In  April,  1914,  the  Denver 
Athletic  Cub,  the  Denver  Club,  and  the 
Unlver^ty  Olnb  were  each  charged,  In  sepa- 
rate infonnntims  filed  by  the  district  at- 
torney', with  unlawfully  selling  Intoxicating 
llQUors  without  a  license  In  the  city  and 
county  of  Denver.  On  the  day  of  trial  It 
was  stipulated  that  the  three  cases  should 
be  submitted  at  the  same  time  to  the  court 


wtOiont  a  Jury  on  an  agreed  statraaoit  of 
fbcts  In  each  case,  siqtplonentod  by  evidence. 
Upon  floal  submission  of  the  cases,  the  court 
discharged  the  defendants,  and  the  district 
attorney  prosecotes  this  writ  of  error  under 
the  provledmis  of  section  1997,  B.  8. 1908. 

The  defloidants  In  error,  amimg  other  con- 
tentions, question  the  JurisdlctlMi  of  this 
court  to  review  the  cases,  because,  as  they 
assert,  no  writ  of  error  has  issued  from  this 
oonrt  to  review  the  Judgment  as  to  the  Den- 
ver Clidi  or  tile  University  Club^  and  the 
reotnd  here  in  the  case  of  the  Doiver  AhQetlc 
Olub  Is  80  Imp^ect  that  no  question  Is  be- 
fore this  court  for  determination  therein. 
Tbe  record  shows  but  one  judgment,  though 
there  wrae  three  cases,  and  it  is  claimed  no 
transcript  of  the  record  <x  bill  of  excepticms 
Is  Shown  as  to  ^ther  the  Denver  Club  or 
the  Unlvecst^  Club,  and  no  writs  of  ^rror 
were  issued  from  this  court  to  review  the 
judgments  In  sndi  caaea,  and  that  there  is 
no  agreed  statemoit  of  tacts  In  the  record  as 
to  the  Denver  Athletic  Club. 

[1 , 2]  Correct  procedure  in  the  det^mina- 
tion  of  rights  Is  fundam^ital,  and  the  conten- 
tion of  defendants  la  error,  under  the  con- 
dition of  the  record  before  us,  presets  seri- 
ous questions.  We  are  of  the  oi^lon,  how- 
ever, that  it  is  unnecessary  to  determine 
these  gaesUons,  or  any  of  the  Issues  Inv(^ved, 
or  discussed  her^  by  the  parties  In  their 
respective  briefs.  Whether  the  license  laws 
relating  to  the  sale  of  intoxicating  liquors 
was  applicable  to  defendant  clubs  has  be- 
come a  moot  question  by  virtue  of  the  con- 
stitutional prt^Ution  ameDdment  and  the 
statutory  laws  enacted  in  pursuance  thereof. 
The  defendants  were  Informed  against  the 
Issues  made,  and  trial  bad.  Under  these 
circumstances,  defendants,  by  express  terms 
of  the  statute,  section  1007,  supra,  may  not 
be  placed  In  jeopardy  a  second  tbne  for 
the  same  offense. 

The  writ  of  extm  la  OmrttEore  dismissed. 


NORTH  POUDRK  IRR.  CO.  v.  LIGGETT. 
GHo.  8039.) 

(Supreme  Court  of  Colorado.    May  7,  1917.) 

1.  Waters  and  Water  Coubbes  (^15C(6) — 
Irrigation  Contbact— Rights. 

Under  a  contract  by  plaintiff  with  defradant 
irrigation  company's  predecessor  giving  pLain- 
tifE  certain  water  rights,  such  rixhts  are  limited 
to  tbe  water  supply  as  it  existed  before  the  de- 
fendant acquiren  the  property,  and  do  not  in- 
clnde  watnr  Sxon  reaerrous  built  by  defendant. 

rEd.  Note.— For  other  cases,  see  Watns  and 
Watnr  Goursss.  Cent  Dig.  {  181.1 

2.  Waixbs  ANn  Watbb  Couasis  4»»156^>— 
Iruoation — ConraAOT— Rights. 

Where  defendant  irrigation  company's  pred- 
eceeaor  granted  plaintiff  one  of  216  water  rights 
and  30  contracts  were  sold,  and  defendant  ex- 
changed all  bat  plaintiff's  contract  for  atoek  ia- 
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terestB,  plsIotifF  moM  prorate  In  time*  of  water 
■cardtr  with  216,  instead  of  80,  water  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Cent  Dig.  I  181.] 

Ba  Banc.  Error  to  District  Court,  Lari- 
mer CoQDty;  Nell  F.  Graliani.  Judg& 

Action  by  Coleman  iS.  Llgfett  against  the 
North  Poudre  Irrigation  Company.  From  a 
decree  for  xtotaitUt,  defendant  brlDss  errw. 
Reversed  and  remanded,  with  directions. 

Thifl  actloD  iBTolreB  the  construction  of  a 
water  contract.  Plaintiff,  Liggett,  commenc- 
ed tlie  snlt  against  tbe  defendant  company 
to  enforce  tbe  deliverr  <tf  -water  for  Irriga- 
tion, under  the  contract  He  obtained  a  de- 
cree In  the  lower  court,  and  defendant 
brinsB  the  case  bere  as  plaintiff  In  error. 

The  North  Poudre  Land,  Canal  &  Reser- 
voir Company,  organized  in  1S80  to  construct 
an  Irrlgadtm  syetem  composed  of  a  canal  and 
series  of  Teserroirs  taking  water  from  the 
North  fork  of  the  Oacbe  la  Poudre  river,  did 
considerable  construction  work,  and  in  the 
general  adjudication  of  1884  tbe  system  was 
given  a  conditional  decree.  Sea  W.  S.  &  S. 
Co.  T.  Tenney,  24  Colo.  347,  51  Pac.  505. 
This  company  failed  to  complete  the  under- 
taking, and  in  188S  tbe  North  Poudre  Land 
&  Glanal  ComiWDj'  was  organized,  took  over, 
and  attempted  to  complete  the  project.  In 
1890,  It  entered  Into  the  contract  Involved  in 
this  action,  with  one  Morse,  which,  go  tar  as 
pertinent  to  the  Inquiry,  is  as  follows: 
"No.  16. 

"Agreement  for  One  Water  Right 

"Tliis  agreement,  made  this  first  day  of  Jan- 
uary, in  the  year  ISQO.  between  the  North 
Pondre  Land  &  Canal  Company,  a  corporation 
existing  under  the  laws  of  Colorado,  party  of 
the  first  part,  and  E.  F.  Morse  of  the  county  of 
Larimer  and  state  of  Colorado,  party  of  the 
second  part,  witnesseth:  That  in  consideration 
of  tbe  stipulations  herein  cmtaioed,  and  the 
payraenta  to  be  made  as  hereinafter  mecified,  the 
first  party  hereby  agrees  to  sell  unto  the  sec- 
ond party  one  water  right  to  the  use  of  water 
flowing  through  the  canal  of  said  party  of 
the  first  part,  each  water  right  representing  one 
and  three-tenths  cubic  feet  at  water  flowing 
over  a  weir  per  sectmd,  subject  to  the  following 
terms  and  conditions,  to  which  the  said  party 
of  the  second  part  or  assigns  expressly  agree: 

"L  The  said  first  party  agrees  to  furnish  the 
said  water  to  the  said  second  party  or  assigns 
continuously  during  the  irrigation  seasm,  except 
as  hereinafter  provided,  and  at  no  otUer  time. 

"2.  Said  water  riiall  be  need  (mly  for  dcmeetic 
purposes,  and  to  irrigate  the  following  described 
tract  of  lands,  and  none  other,  to  wit:  S.  ^ 
of  N.  E.  H  9-8-68  W.  6th  P.  M.,  and 
under  no  circumatancee  wtitdi  said  water,  or  any 
part  thereof  be  used  for  mining,  milling  or  me- 
chanical power,  or  for  any  other  purpose  not  di- 
rectly connected  with  or  incidental  to  the  pur- 
pOMs  fi»t  herein  mentioned. 

"3.  The  said  second  party  or  assigns  shall  not 
permit  said  water,  or  any  portion  thereof,  fur- 
nished as  aforesaid,  to  run  to  waste;  but  as 
soon  as  a  sufficient  quantity  shall  have  been 
used  for  the  purposes  hercdn  allowed  and  con- 
tracted for,  the  said  second  party  or  assigns 
shall  abut  off  said  water  and  keep  the  same 
abut  nrid  turned  off  until  the  said  shall  be  again 
needed  for  the  purposes  aforesaid;  but  in  no 
case  shall  the  amount  of  said  water  taken  or 
received  by  said  second  party  or  assigns  ex- 
ceed the  quantity  hereby  seld. 
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"4.  The  said  first  party  shall  deliver  said  wa- 
ter at  such  point  or  pointe  along  the  line  of 
said  diteb  or  from  any  of  its  resen-oirs,  ^thw 
or  all,  as  it  may  detensine  to  be  the  most  wae- 
ticable,  and  the  manner  of  withdrawiiq;  and  reg- 
ulating the  supply  of  said  water  from  said  first 
party's  ditch  and  reservoirs  ^all  be  prescribed 
by  said  first  party,  and  shall  at  all  times  be 
under  its  control,  as  detennined  and  directed 
the  board  of  trustees  oi  said  first  party.  The 
headgates,  flnmes,  w^rs  or  other  arrangements 
through  which  the  water  hereby  sold  shall  be 
drawn  off  from  the  said  first  party's  ditch  or 
reservoirs,  shall  be  made  and  placed  in  noeititm 
by  said  first  party,  but  at  the  cost  (rf  tbe  said 
second  party,  who  shall  also  be  liable  for  the 
expmae  of  keeping  tbe  same  in  good  repair  and 
condition,  and  the  said  first  party  may  collect 
and  enforce  the  payment  of  all  sums  expended 
for  said  purposes  in  the  same  manner  as  pre- 
scribed  for  collecting  and  enforcing  assessments. 

"5.  The  said  first  party  agrees  to  keep  and 
maintain  said  canal  and  any  and  all  of  its 
reservoirs  in  good  order  and  condition,  and  in 
cam  of  accident  to  the  same  to  repair  the  io< 
jury  thereby  occasioned  as  booq  as  practicable 
and  expedient;  and  the  first  party  shall  have 
a  right  to  assess  for  ordinary  expenses  of  main- 
taining, repairing  and  Buperuiteodtng  said  canal 
and  any  and  all  reservoirs  connected  therewith, 
a  sum  not  exceeding  twenty-five  dollars  per  wa- 
ter right  sold,  per  annum,  and  In  addition  there- 
to may,  when  necessary,  by  reason  of  some  un- 
foreseen or  unavoidable  accident,  assess  all  own- 
ers or  headers  f>f  water  righte  pro  rata  such  sum 
as  may  be  necessary  to  repair  the  injuries  so  oe- 
camraed.  The  amount,  manner  of  eolleetion  and 
time  of  payment  of  all  asseeaments  herein  pro- 
vided for  shall  be  determined  by  said  first  party 
according  to  ite  judgment  and  discretion;  and 
the  first  party  also  reserves  to  its^  the  right  to 
establish  and  enforce  such  rules  and  regulations, 
and  to  provide  and  dedar*  soch  poialties  as  it 
may  deem  necessary  of  expedient  for  the  pur- 
pose of  enforcing  and  coQectittg  said  assessment 
or  any  part  thereof, 

"0.  ^e  said  party  of  the  first  part  agrees 
that  when  it  shall  have  sold  and  shall  have  out- 
standing and  in  force,  such  number  of  water 
righte  as  shall  in  the  opinion  of  tbe  corpora- 
ticm  equal  to  the  estimated  capacity  of  ite 
canal  to  furnish  water,  and  all  of  the  purchasers 
of  snch  water  rights  ediall  have  fully  c<anplied 
with  and  performed  the  terms  and  conditj<ma  of 
their  respective  contracts,  or  before  that  time, 
if  said  party  of  the  first  part  shall  so  elect,  it 
will,  without  further  consideration,  issue  and 
deliver  to  the  owner  and  htdder  of  ench  wa- 
ter right  hereby  sold,  that  number  of  shares  of 
ite  capitel  stodc  or  as  near  thereto  as  can  be 
computed  without  making  fractions  of  shares, 
whiui  shall  bear  the  same  proportion  to  seven 
thousand  five  hundred  that  the  number  at  water 
rights  hereby  sold  bears  to  the  number  of  wa- 
ter  rights  which  may  be  ascerteined  to  be  equal 
to  the  said  canal's  capacity  to  fumi^  water  as 
aforesaid,  whidi  the  said  party  of  the  second 
part  agrees  to  accept.  But  ndd  dlstribntion 
of  stock  shall  include  no  intereat  in  any  lands 
which  may  at  any  time  be  owned  by  the  com- 
peny,  but  tbe  same  may  be  sold  or  held  for  the 
benefit  of  those  who  are  stockholders  of  record 
before  the  distribution  of  stock  to  water  contrac- 
tors in  this  article  specified ;  and  stockht^ders 
who  may  acquire  stock  under  the  provisions  of 
the  article,  and  by  reason  of  this  contract,  ehall 
not  thereby  acquire  any  interest  in  said  lands, 
but  said  corporation  may  before  making  such 
distribution  of  stock  to  holders  of  water  con- 
tracts, convey  all  the  lands  of  said  company  not 
then  sold  or  contracted  to  be  sold,  to  the  stock- 
holders of  record  before  snch  distributioQ,  or  to 
trustees  or  a  trustee  tor  their  ratable  benefit. 

"7.  It  Is  hereby  distinctly  understood  and 
agreed  by  and.  between  the  jmrties  hereto,  that 
in  case  -the  canal  of  said  party  iftall  be  imable 
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to  carr;  and  distribute  a  volume  of  water  equal 
to  its  estimated  capadty,  eitlier  from  casual  or 
unforeseen  or  unavoidable  accident,  or  if  the 
volume  of  water  prove  inaafficient  from  drouth, 
or  from  any  other  cause  beyond  the  control  of 
said  first  party,  the  first  party  shall  not  be  lia- 
ble in  any  way  for  the  shortness  or  inefficiency 
of  supply  occanoned  by  any  of  said  causes- 

"8.  It  is  further  agreed  that  if  by  reason 
of  any  causes  the  supply  of  water  shall  be  in- 
sufficient to  fill  and  flow  through  said  canal, 
according  to  its  estimated  capacity,  or  if  from 
any  other  cause,  as  aforesaid,  beyond  the  con- 
trol of  said  first  party,  the  supply  shall  be  in- 
sufficient to  furnish  an  amount  equal  to  all  the 
wrater  ri^ts  then  outstanding,  the  said  first  par- 
ty shall  have  the  right  to  distribute  audi  water 
as  may  flow  tbroagh  said  canal  to  the  holders 
of  such  water  rights  pro  rata;  and,  for  the 
purpose  of  so  doing,  may  establish  and  enforce 
such  rules  and  r^ilatiwis  as  it  may  de«a  nec- 
esoary^or^ej^wdient 

"10.  *  *  *  It  is  also  stipulated  and  agreed 
that  from  and  after  the  execution  hereof,  the 
said  second  party  may  enter  Into  the  use  and 
enjoyment  of  the  water  flowing  through  said 
ditch  to  the  extent  of  the  right  above  contracted 
to  be  I  conveyed  as  fully  as  though  a  final  certifi- 
cate for  said  right  had  lieen  issued;  but  sub- 
ject, nevertheless,  to  all  the  terms  and  condi- 
tions above  set  forth. 

"It  is  further  expressed,  understood  and 
agreed  between  the  parties  hereto,  that  neither 
this  contract  nor  any  of  its  terms,  conditions  or 
provisions  shall  be  in  any  manner  supplemented, 
altered  or  changed  from  what  has  been  provided, 
or  any  other  or  further  contract  be  made  re- 
specting the  subject-matter  of  this  contract,  ex- 
cept that  it  be  indorsed  hereon  in  writing,  sign- 
ed by  the  president,  and  attested  by  the  sec- 
retary, unoer  the  corporate  seal  said  first 
party/' 

In  1903,  Llgsett  bectune  the  owner  of 
contract  and  the  land  to  wtddi  It  v^led. 
This  company  failed,  and  was  succeeded  In 
1806*1^  the  National  Land  &  Irrigation  Com- 
pany, whldi  also  failed,  and  in  1901  plaintiff 
in  error,  the  North  Pondre  Irrigation  Com- 
pany, became  the  owner.  It  la  a  mutual 
oHiqtany,  in  whicta  the  stock  stands  fSor  and 
represents  the  consumefs  interest  in  the  wa- 
ter, canal,  and  reserrolrs.  Before  d^endant 
acquired  the  property,  only  30  water  con- 
tracts had  been  Issued,  ea<A  representing  1.3 
cubic  feet  per  second,  and  Instead  ot  selling 
the  remainder  of  the  216  rights,  which  it  is 
agreed  would  exhaust  the  capacity  of  the 
ditch,  tiiis  company  called  in  the  contracts, 
issuing  In  lieu  of  each  right,  stock  of  the 
corporation  r^resentlng  a  sufficient  amount 
of  water  for  the  irrigation  of  80  acres. 
Plaintiff,  however,  defined  to  surrender  his 
contract  or  to  accept  stO(^  therefor.  The 
comi«Qy  purchased  Ind^yendrait  priority  wa- 
ter and  had  it  transferred  by  decree,  tnxai 
other  dltdies  to  its  headgate;  it  also  caa- 
stnicted  new  and  other  large  reservoirs  not 
contemplated  or  included  In  the  original  plan 
of  furnishing  contract  holders  with  water, 
expending  in  such  behalf  some  ?850,000  above 
the  expense  Incident  to  the  management,  up- 
l£eep,  and  maintenance  of  the  property.  All 
this  was  done  after  d^endant  acquired  the 
property. 

The  judgment  of  the  lower  court  requires 
the  irrigation  company  to  furnish  and  deUver 


to  plaintiff,  his  helis  and  assigns,  oa  tba 

contract,  one  SO^cre  water  right  to  the  use 
of  water  flowing  throuf^  the  canal  repre- 
senting 1.3  cubic  feet  per  second  durlilg  the 
Irrigating  season  when  sufficient  water  Is 
available  from  the  canal  and  reservoirs  of 
the  company  frmu  any  wat«-  flowing  In  the 
canal  or  stored  in  the  reservolrB,  out  of  all 
dltcA  and  reserrolr  priorities  and  approprla- 
tions  belonging  to  d^aidant  excepting,  how- 
ever, ail  reserved  constructed  and  all  in- 
dependent water  rights  acquired  by  defend- 
ant since  it  became  the  owner  of  the  prc^ 
erty,  the  delivery  to  be  made  on  the  basis  of 
1/30  of  aach.  water,  instead  of  1/216^  to 
each  80-acre  water  right  in  tim^  of  scarcUy. 
The  decree  failed  to  place  itolntlff  uptm  a 
prorating  basis  with  the  remaining  water 
rights  represrated  by  stock. 

R.  W.  Fleming,  of  Ft  Collins,  for  plaintiff 
in  error.  Frank  J.  Annls  and  John  P. 
Klllgore,  both  of  Ft  Collins,  fbr  d^endant 
in  onor. 

GARRIGUES,  J.  (after  stating  the  facta 
as  above).  [1]  1.  It  is  admitted  in  the  brlcfii 
that  the  canal  bad  a  capacity  of  216  80-acre 
water  rights,  and  the  contract  provides  when 
this  capacity  Is  sold  the  prc^erty  ^all  be 
turned  over  to  the  water  right  holders  who 
shall  stand  upon  an  equal  footing  and  In 
times  of  scarcity  prorate  on  this  basis.  The 
plan  as  originally  contemplated  failed,  and 
only  30  of  the  216  rights  were  sold  on  such 
contracts.  ^VIlen  defendant  acquired  the 
property  In  1901,  It  was  contemplated  and 
intended  that  all  the  water  rights  would  be 
represmted  by  stock.  No  more  omtracta 
were  Issued,  and  29  of  the  30  were  roloi^ 
tarlly  surrendered  upon  a  stock  basis. 

Plaintiff's  contract  when  defendant  aoquiP' 
ed  HiB  pn^rty,  was  an  easement  In  the 
(snal  and  reservoirs  and  a  binding  servitude 
upon  the  prop^ty.  The  question  is,  To  what 
extent  is  the  property  of  the  company  now 
charged  with  this  servitude,  or.  In  other 
words,  from  what  source  may  plaintiff  Insist 
that  his  water  right  shall  be  supplied?  De- 
fendant contends  that  the  servitude  is  re- 
stricted exclusively  to  the  canal  and  water 
for  direct  irrigation  from  it;  and  does  not 
indnde  or  rest  upon  any  of  Ow  reservoirs  or 
reservoir  water,  and  tliat  it  is  under  no  ohlU 
gation  to  8uiq;>ly  plaintiff  with  any  reservoir 
watw.  TbB  conrt  beld  that  tl»  s»Tltud« 
created  by  the  easement  extended  to  and 
rested  upon  the  canal  and  all  reservi^  built 
prior  to  defendants  acquisitton  of  the  prop- 
erty, taken  together  as  a  whole  and  constitute 
kig  a  system  for  supplying  water  under  the 
contract  In  this  respect  the  decree  is  cor^ 
recL  The  ditch  has  a  very  late  priority, 
and,  depending  on  the  river  water  alone, 
one  would  only  obtain  a  few  days'  run,  wl:lch 
would  be  during  high  water.  The  plan  as  a 
whole  for  supplying  its  consumers  with  wa- 
ter contemplated  leservolrs  as  a  pazt  of  the 
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Bystem,  wblcb  were  to  be  built,  owned,  and 
controlled  by  Hxe  canal  company,  and  used  In 
connection  with  tbe  canal  as  a  means  of  fur- 
nishing w&tBT  on  the  contracts.  We,  there- 
fore, are  of  tbe  opinion  that  tbe  sui^ly  from 
whldi  plabitiff  was  entitled  to  bave  the  wa- 
ter fomlsbed  htm  under  hla  contract  was 
the  canal  In  connection  with  srach  reserrolre. 
After  the  project  passed  Into  the  hands  of 
the  mutual  company,  plaintiff  in  emst  It 
bnllt  other  reEervolrs  and  acquired  Indeprad- 
ent  water  fiom  other  sources  not  contem- 
plated In  and  foreign  to  the  contract,  for  the 
elusive  use  of  Its  stockholders,  In  which 
plaintiff  bad  no  Interest.  Plaintiff  stood  up- 
on hl»  contract  and  refused  to  become  a 
stoclcholder,  and  his  rights  are  goTemed  by 
bis  contract,  and  he  Is  limited  to  the  source 
of  supply  therein  contemplated. 

[2]  2.  There  Is  another  brantA  of  the  case, 
however,  in  which  the  decree  la  wrong.  The 
court  appears  to  have  acted  upon  the  theory 
that,  as  no  contracts  were  Issued  for  the  re- 
mainder of  the  216  water  rights,  therefore 
tbe  30  contract^  sold  represented  preferred 
water  to  the  exclusion  of  the  remaining  wa- 
ter rights  represented  by  stock,  and  in  times 
of  scarcity,  platotlff  was  obliged  to  prorate 
with  only  80  rights'.  In  this,  tbe  court  was 
in  error.  Tbe  recognized  capacity  of  the 
canal  was  216  water  rights  of  1.3  cubic  feet, 
and  the  agreement  was  that  all  should  stand 
upon  an  equal  footing  and  prorate  In  times 
of  scarcity.  Because  the  original  plan  was 
not  carried  out  and  but  30  of  these  rigbts 
bad  been  sold  when  fbe  system  wag  changed 
or  cmverted  Into  a  mutual  ditch  company 
wherein  the  balance  of  the  shares  was  rep- 
resented by  stock  does  not  cbange  or  enlarge 
plaintiff's  original  interest  in  tlie  system. 
He  pnrdiased  a  I/ZIQ  Interest  which  the 
oonrt  has  enlarged  by  decree  into  a  l/3f>. 
Because  extracts  were  not  issued  for  the 
remaining  rights,  which  are  now  represoit- 
ed  by  ditdi  stodc,  does  not  change  i^intlCTs 
status  with  the  other  consnmns.  He  must 
still  prorate  upon  the  same  basis  as  if  tbe 
remaining  water  rights  bad  all  been  sold  un- 
der contract  like  his  own. 

The  cause  will  be  reversed  and  remanded, 
with  directions  to  the  lower  court  to  modify 
the  decree  in  accordance  with  the  views  here- 
in ^pressed,  and  tbe  costs  in  tills  court  are 
taxed  to  plaintiff  in  error. 

Heversed  and  rauonded,  wiOi  directions. 


KBNDRICK,  County  Treasurer,  v.  A.  T.  & 
'  MINNIE  MIN.  ft  MILL.  GO.  et  aL 
(No.  8796.) 

(Sapreme  Court  oi  Colorado.    May  7,  1917.) 

1.  Taxation  •s>ao7— Cozxaonoir— Injcnc- 
non. 

Tbe  courts  do  not  look  with  favor  on  auita  to 
enjoin  the  collection  of  public  revoaoe. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  1 1230.] 


a.  Taction  ^a»608<0>— Collbotzon— Injuno- 

TIOH.  . 

Whne  a  companr  has  paid  an  amount  ot 
tax  equal  to  the  levy  on  an  original  assenment, 

bnt  declined  to  pay  the  increase  arising  from  an 
order  ot  the  state  board  of  equalization,  a  suit 
brousfat  by  it  to  mjoin  collection  of  the  unpaid 
tax  should  lie  diamused;  a  plain,  meedy,  and 
adequate  remedy  at  law  being  provided,  and  It 
beinc  the  duty  of  complaioants  to  have  paid  tbe 
whole  of  the  tax  assessed  and  to  have  procecdetl 
under  Rev.  St  1806,  S  6750,  provides  for  tbe 
refunding  of  taxes  impropMly  levied. 

[Ed.  Note.— For  other  oases,  see  Taxation, 
Cent.  Dig.  {  123ai 

En  Banc  Error  to  Diatricfc  Court,  lAke 
County;  Chaa.  A.  WiUdn.  Judge. 

Injunction  by  the  A.  X.  &  Minnie  Mining  A 
Milling  Company  and  others  against  F.  B. 
Kendrl<^,  as  County  Treasurer  of  Lake  Coun- 
ty, Colo.  Judgment  for  plaintiffs,  and  de- 
fendant tnlngs  error.  Reversed. 

Jos.  W.  Clarke,  of  Leadvllle,  for  plaintiff 
In  errcw.  John  A.  ^rlng,  of  Denver,  and 
Michael  F.  Ryan,  of  LeodTlUe^  tor  detend- 
ants  in  error. 

SCOTT,  J.  Tbe  A.  T.  &  Minnie  Mining  ft 
Milling  Company  is  the  owner  of  a  produc- 
ing mine  located  In  Lake  county.  This  ac- 
tion involves  a  portion  of  tbe  tax  on  such 
mine  for  the  year  1912.  Assessment  of  the 
tax  was  made  by  the  county  assessor  in  all 
respects  as  provided  by  law. 

On  October  22,  1913,  the  state  board  of 
equalizatioa,  upon  the  recommendation  of 
the  state  tax  commission,  raised  the  total  as- 
sessed valuation  of  Lake  county  in  the  sum 
oi  12,275,000,  or  23.42  per  cent  Thereafter 
the  county  aasessor,  acting  under  the  order 
of  the  state  tax  commission  and  the  state 
board  of  equalisation  proceeded  to  place  aodi 
assessment  on  the  properties  of  'Qie  county, 
in  compliance  with  the  action  of  the  state 
board  makiiw  such  raise  in  valuation,  after 
deducfing  from  such  sum  assessments  on 
properties  thereafter  discovered.  Hie  dis- 
covery and  assessment  of  these  later  proper- 
ties  reduced  the  increased  per  cent  of  valua- 
ticm  of  the  county  to  per  cent  Hie  as- 
sessed valuation  of  tbe  prc^erty  of  the  A.  Y. 
&  Minnie  Mining  ft  Milling  Company  was 
thus  increased  ftom  $76^75  to  988428. 

Tbe  company  paid  an  amount  of  tax  equal 
to  the 'levy  m  the  original  assessment,  but 
declined  to  pay  the  increase  arising  by  rea- 
son of  the  order  of  tbe  state  hoard  oiF  equali- 
zation. Tbe  count?  treasurer  proceeded  to 
advertise  the  pnverty  fOr  sale  to  recover  the 
delinquent  tax.  This  sctlon  is  s  proceeding 
In  inJnnctlMi  to  iwevent  such  sale  and  col- 
lection. 

The  other  defendants  in  error  are  in  the 
same  r^tlve  situatiOQ  as  tbe  A.  Y.  ft  Minnie 
Mining  &  Milling  Company.  The  court  grant- 
ed a  temporary  Injunctlw  wblcb  It  afterward 
made  permanent.  The  county  brings  the  case 
here  for  review. 

[1]  By  legislation  and  by  the  uniform  de- 
dsions  of  this  court,  acthms  the  purpose  ot 
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whl<^  Is  to  restrain  tbe  collection  of  the 
public  revenue  have  been  discouraged. 
lett  V.  Arapahoe  Co.,  40  Otdo.  315,  90  Pac. 
678;  Highlands  v.  Johnson,  24  Colo.  371,  61 
Pac.  1004 ;  Insurance  Co.  t.  Bonner,  24  Colo. 
220.  49  Paa  368;  TaUon  v.  Vindicator  M. 
Co.,  50  Colo.  316,  149  Pac.  108;  Bent  Coun- 
ty T.  Santa  F6  County,  52  Colo.  609, 125  Pac. 
626;  Nile  Dlst  T.  BngUah.  60  Cola  406,  IfiS 
Pac.  760. 

[2]  But  the  law  has  provided  a  plain, 
speedy,  and  adequate  rwnedy  at  law  for  the 
bearing  and  determination  of  the  grievances 
of  plaintiff.  It  was  the  tiuty  of  complainants 
In  this  case  to  have  paid  the  whole  of  the  tax 
assessed,  and  to  have  proceeded  under  au- 
ttiority  of  sectlMi  67EH>,  Bev.  Stat  190S. 

The  Judgment  Is  reversed,  and  the  cause 
dismissed. 


JONBS  et  al.  V.  BICE.   (No.  8607.) 
(Sapreme  Court  of  Colorado.  Ma;  7, 1917.) 

1.  Justices  of  the  Peace  192— CitBTioaA  - 
HI— Substitute  fob  AppeaIt-Statute. 

A  writ  of  certiorari,  under  Rev.  St.  1908,  1 
3837  et  mq.,  to  trauBfer  a  cause  trom  a  justice 
to  the  county  court  and  there  retry  is  a 
Bobstitute  for  appeal,  and  applicable  only  in 
unusual  cases  where  a  party  without  negligence 
has  been  prevrated  from  taldng  an  qipeal  in 
the  OTdinary  Vay. 

[Ed.  Nota— For  other  cases,  see  Jasticea  of 
the  Peace,  Cent.  Dig.  S  759.] 

2.  Justices  of  the  Peace  ^=9202(2)— C^tio- 

EABI  FOB  RETBIaL  IN  OOUNTT  COUBT— RE- 

quibbubnts  of  Statute. 
In  petition  for  certiorari  under  Rev.  St. 
1906,  i  3837  et  seq.,  by  plaintifE  in  a  suit  in 
justice  court  to  have  the  cause  transferred  to 
and  retried  in  the  county  court  after  tbe  ap- 
peal of  one  defendant  was  dismissed  over  plnin- 
tWa  objectioD,  plaintiff  stated  that,  at  the  cod- 
cluaioQ  of  the  trial,  a  defendant,  speaking  for 
both,  stated  to  plaintiff  and  his  counsel  that  he 
would  take  the  case  to  the  Supreme  Court 
rather  than  pay  the  claim  in  suit;  that  on  the 
aftemotm  of  the  last  day  on  which  an  appeal  in 
tbe  ordinary  way  could  be  taken,  a  dwendant 

Eerfected  an  appeal  by  fiUng  wiui  the  Justice 
er  bond:  and  that  it  was  petitioner's  inten- 
tion to  take  an  appeal  unless  the  opposing  par- 
ties did.  Held,  that  such  facts  failed  to  meet 
tbe  requirements  of  the  statute,  making  the 
writ  of  certiorari  a  substitute  for  appeal,  only 
where  a  party  without  negligence  on  bis  part  has 
been  prevented  from  taking  an  appeal  in  the 
ordinary  way. 

[Ed.  Note.— For  otb&e  cases,  see  Justices  of  the 
Peace,  Cent.  Dig.  §S  781-788.] 

3.  Justices  of  the  Peace  «=9l49(l)— Appeai, 
—Dismissal. 

Any  party  to  a  suit  before  a  justice  of  the 
peace  may  take  an  apt>eal  when  dissatisfied  with 
the  judgment,  and  thereafter  has  the  right  to 
control  the  anpeal  so  taken  by  him,  even  to 
the  extent  of  dismissing  it. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |S  504,  506.] 

Eu  Banc.  Error  to  County  Court,  City  and 
County  of  'Denver ;  E.  J.  Ingram,  Judge. 

Suit  by  Walter  L.  Rice  against  Edith 
Jones  and  William  S.  Joues,  wherein  judg- 
ment was  entered  by  the  Justice  for  Rice 
agaln^  defendant  Edith  Jones,  from  wlilch 


Judgment  she  prayed  an  appeal,  which  was 
lodged  In  the  county  court,  and  thereafter 
was  dismissed  on  appellant's  motion,  and 
plalatlff  bad  the  cause  as  against  both  de- 
fendants transferred  Co  and  retried  in  the 
county  court  upon  certiorari.  To  review  the 
judgment  of  the  county  court,  both  d^end- 
ants  bring  error.  Reversed,  with  dlrectiooa 
to  quash  the  writ  of  certiorari,  and  dismlas 
tbe  appeaL 

Frank  E.  Hlckey,  of  Denver,  for  plalntlfh 
In  error.  Panl  Knowlea,  of  Daiver,  for  de- 
fendant In  error. 

WHITE,  a  3.  Rice  prosecuted  a  rait  b»- 
fore  a  Justice  of  the  peace  In  the  dty  and 
county  of  Denver  against  Edith  and  William 
S.  Jonee.  Tbe  d^endants  filed  a  counter- 
claim, and  tha%after,  upon  trial,  Judgmeat 
was  Altered  In  fiivor  of  Rice  against  the  de- 
fendant Edith  Jones  alone,  from  which  Judg- 
ment she  prayed  an  appeal  and  filed  her  bond 
accordingly.  la  due  time  the  an>eal  was 
lodged  in  tbe  county  court,  and  some  time 
thereafter  Rice  appeared  tberedn  and  paid 
his  docket  fe^  whereupon*  litp^lant  did  like- 
wise. William  8.  3oom  iitd  not  appear,  nor 
was  he  served  with  summons  therdn.  There- 
after, upon  motion  of  aH^IlanC,  the  appeal 
was  dismissed  over  the  objectlop  of  Rice,  and 
he  thereupon  had  the  cac^,  'as  against  both 
defendants,  transferred  to  fand  retried  in  the 
county  court  upon  certiorari,  under  tbe  pro- 
visions of  chapter  78,  pp.  987,  088,  R.  8.  1908. 
Raintlfb  in  error  questioned  the  suflSdency 
of  the  p^ltion  upon  which  the  writ  of  cer- 
tiorari was  issued,  and  moved  to  quash  the 
writ,  which  was^denled. 

[1]  The  only  important  question  necessary 
to  determine  is  whether  the  failure  of  Rice 
to  appeal  from  the  Judgment  of  the  Justice 
of  the  peace  was  Inexcusable  or  negligent 
under  the  facts  and  circumstances  Involved. 
We  are  compelled  to  answer  the  question  In 
the  affirmative.  The  writ  of  certiorari  here 
employed  is  a  substitute  for  appeal.  It  Is 
applicable  only  In  unusual  cases  where  a 
party,  without  negligence  op  his  part,  has 
been  prevented  from  taking  an  appeal  In  the 
ordinary  way.  Austin  v,  Bush,  11  Colo.  198, 
17  Pac.  501.  Section  3840,  R.  S.  1908,  pro- 
vides that  the  petition  shall  show  that  the 
judgment  was  not  the  result  of  negligence  of 
the  petitioner ;  that  It  Is,  In  his  opinion,  er- 
roneous and  unjust,  setting  forth  wherein  the 
error  and  injustice  consist;  and  that  It  was 
not  in  his  power  to  take  an  appeal  In  the 
ordinary  way,  setting  forth  the  particular 
circumstances  which  prevented  him  froih  so 
doing.  Tbe  facts  stated  in  the  petition  for 
not  taking  an  aKteal  in  the  (Mrdtnary  way, 
briefly  stated,  are  that  at  the  conclusion  of 
the  trial  William  S.  Jones,  peaking- for  him- 
self and  Edith  Jones,  stated  to  plaintiff  and 
his  counsel  that  "he  would  take  the  case  to 
tbe  Supreme  Court  of  the  state  ratbw  tban 
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pay  anTthlng  on  account  of  the  dalm  and 
suit,"  and  that  be  and  hfs  counsel  had  Cbere- 
after  fregnently  made  the  same  statement; 
that  on  the  afternoon  of  the  last  day  within 
wbleh  an  appeal  In  the  ordinary  way  could 
be  taken,  Edith  Jones  perfected  an  appeal  by 
fiUng  ^ith  tbe  justice  of  the  peace  her  bond 
for  that  purpose,  and  that  it  waq  petltloner'a 
intention  to  take  an  appeal  unless  the  op- 
posing parties  did. 

[2.  3]  These  fiicta  wholly  fall  to  meet  the 
requirements  of  the  statute.  In  fact,  they 
show  a  want  of  even  ordinary  diligence  on 
the  part  of  Bice  to  have  the  Judgment  re- 
viewed on  appeal.  Austin  v.  Bush,  supra. 
I^either  the  assertion  of  tbe  one  nor  tbe  ac- 
tion of  the  other  defendant  In  appealing  from 
the  Judgment  warranted  or  Justified  the  plain- 
tiff In  foiling  to  appeal  in  the  ordinary  way 
if  he  was  dissatisfied  with  the  Judgment. 
Any  party  to  a  suit  before  a  Justice  of  the 
peace  may  take  an  appeal  when  dissatisfied 
with  the  Jodgment,  and  thereafter  has  the 
right  to  control  the  appeal  so  taken  by  him, 
even  to  the  extent  of  dismissing  tbe  same. 
Pueblo  Chicago  Lumber  Co.  v.  Danzlger,  7 
Colo.  App.  149,  150,  42  Pac.  683.  The  judg- 
ment of  the  county  court  Is  therefore  re- 
versed, with  dlrecticms  to  quash  t3ie  writ  of 
certiorari,  and  to  dismiss  tbe  appeaL 
*  Reversed,  with  directions. 


NESBITT  et  aL  V.  SWALLOW.    (No.  8663.) 

(Supreme  Court  of  Colorado,    MAy  7,  1»17.) 

Witnesses  «=»139(14)  —  Coxpetbnct  —  Smr 
Aqainot  A dministhatob— Statute. 
Under  Bev.  St.  1908,  S  7267.  providing  that 
DO  party  to  any  civil  action  lAall  .be  allowed  to 
testify  in  bis  own  behalf  when  any  adverse 
party  buqb  or  defends  as  adminiatratw,  with  ex- 
ceptioBB,  in  suit  to  foreclose  a  mortgage  made 
to  secure  a  note  on  premises  later  sold  by  tbe 
mortgagor  to  <Hie  who  gave  a  note  secnred  by 
deed  of  trust,  wbidi  note  was  transferred  to  a 
party  whose  administrator  was  made  a  defend- 
ant to  effect  a  complete  foreclosure,  plaintiff 
could  testify  to  the  execntion  and  delivery  of  the 
note  by  tbe  mor^agor,  and  that  it  had  not  been 
paid,  the  moitgagor  being  alive^  and  able  to  tes- 
tify against  plaintiff,  there  bemg  no  presump- 
tibu  that  tbe  administrator's  decedent,  if  alive, 
would  have  knowledge  as  to  the  nccotion  and 
delivery. 

[Kd.  Note.-—For  other  cases,  see  Witnesses, 
Cent  I>ig.  S  50-0.] 

Error  td  District  Court,  Doiver  County; 
William  D.  Wright,  Judge. 

Suit  by  George  B.  Swallow  against  Frank 
B.  Nesbltt,  admlDlstrator  of  tbe  estate  of  Jon- 
athan Nesfaltt.  deoeased,  and  <^er8.  To  re- 
view a  decree  of  foreclosure,  defendant  ad- 
ministrator bdngs  error.  AtQrmed. 

J<An  F.  Rotmck,  of  Denver,  for  plaintiff 
in  error.  John  Hipp,  of  Denver,  for  defend- 
ant In  error. 

'  THLLBR,  J.  The  defendant  In  error 
brought  suit  to  fbredose  a  mortgage  made 


by  one  HoUoway  to  secure  a  prcHnisswy  note, 
who  later  sold  and  conveyed  tbe  mortgaged 
premises  to  one  Beatty,  and  took  from  Beat- 
ty  a  promissory  note  secured  by  a  deed  of 
trust  on  said  premises.  The  note  secured  by 
this  deed  of  trust  was  transferred  to  Jona- 
than A  Nesbltt  He  having  died,  Frank  B. 
Nesbltt,  the  plaintiff  in  error,  became  ad< 
mlnistrator  of  the  Nesbltt  estate. 

HoUoway,  Beatty,  and  Nesbltt,  as  adminis- 
trator, were  all  made  defoidants,  though  the 
only  rtilef  prayed  for  aa  against  Nesbltt  and 
Beatty  was  that  thc^  be  foredosed  of  all 
rights,  -etc.,  in  the  prases. 

Plaintiff  in  error  by  his  answer  clahued 
that  the  lien  of  the  deed  of  tmat  was  prior 
to  that  sought  to  be  enforced  by  tho  plaintiff 
In  the  case.  The  court  found  against  him  on 
that  point,  and  a  detnee  oC  foredooare  la  tbe 
usual  torm  was  entered. 

The  only  .question  dlscossed  In  the  briefs 
Is  as  to  the  ctMupetency  of  the  ^Intifl  to 
testify  on  his  own  motion,  as  he  was  permlt^ 
ted  to  dot  over  the  objection  of  defendant 
Nesbltt 

It  Is  urged  that,  under  section  7S6T,  R.-S. 
1908,  he  was  incompetent  to  testier  because 
Nesbltt  was  dcdFending  as  administrator. 

Counsel  cite  several  decisions  of  this  court, 
in  some  of  whldi  general  statements  are 
made  from  whicih  counsel  contdnde  that  in 
no  case  can  a  plaintiff  testify  on  his  own  mo- 
tion where  one  Is  defending  as  aa  h^,  dev- 
isee, executor,  or  administrator.  Those  cas- 
es, however,  must  not  be  accepted  as  stating 
the  law  except  as  allied  to  the  facta  of  the 
eases. 

question  here  presented  has  never 
been  before  us  for  determination,  though  the 
principle  here  involved  was  touched  upon  in 
Oree  v.  Becker,  49  Colo.  268,  112  Pac.  783. 
Thfere  an  action  was  brought  against  two 
sureties  on  a  bond,  one  of  whom  died  before 
the  trial.  The  administrator  of 'his  estate 
was  substituted,  and  the  other  defendant 
was,  during  the  trial,  dismissed  out  of  the 
case.  The  trial  court  sustained  an  objection 
to  the  competency  of  the  plaintiff  as  a  wit- 
ness, and  tbls  we  h^  no  error.  But  in  the 
court's  opinion,  by  Mr.  Justice  Bailey,  It  was 
said  that,  if  the  other  surety  were  In  the 
case  as  a  defendant,  it  might  well  be  tbat 
the  plaintiff  would  be  a  competent  witness,  at 
least  against  him,  and  possibly  for  all  pur- 
poses. In  Lowry  v.  TIvy,  69  N.  J.  Law,  94, 
54  Atl.  521,  where  tbe  question  was  I'aised 
under  a  statute  similar  to  ours.  It  was  held 
that  in  an  actlMi  on  a  note  against  one  of 
the  makers  and  the  administrator  of  the  oth- 
er maker,  the  plaintiff  was  entitled  to  testify 
against  the  surviving  maker  as  to  transac- 
tions with  tbe  deceased.  To  the  same  effect 
see  Bush  v.  Prescott  &  N.  W.  Ry.  Co.,  83  Ark. 
210,  106  S.  W.  176;  Shain  v,  Forbes,  82  Oal. 
577,  23  Pac.  196;  abd  Turpte  v.  Lowe,  158 
Ind.  314,  62  N.  B.  484,  92  Am.  St  itep.  310. 
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This  case  clearly  doefl  not  fall  wttbln  tbe 
reason  of  the  statute. 

Speaking  of  a  slmUar  statata,  tba  Supreme 
Ooort  of  MlsBouil,  in  WUllams  t.  Edwards, 
M  Ma  447,  7  S.  W.  429,  said  tbe  purpose 
was  "to  guard  against  false  testimony  by  the 
sni-TlTor,  and  In  order  to  do  tbls  the  statute 
establishes  a  rule  of  mutuality  by  which, 
when  the  lips  of  one  contracting  party  are 
closed  death,  the  Ups  of  tbe  other  party 
are  closed  by  the  law." 

The  plaintiff  in  this  case  merely  testified 
to  the  execution  and  delivery  of  the  note  by 
HoUoway,  and  that  it  had  not  been  paid. 
Holloway  was  alive  and  could  have  teatifled 
against  plaintiff,  but  it  Is  not  to  be  presumed 
that  Jonathan  Nesbltt,  If  alive,  would  have 
knowledge  on  that  point,  and  there  is  no 
possible  reason  why  the  law  should  apply 
here.  No  relief  was  sought  against  the  es- 
tate, and  the  fact  that  the  administrator 
was  a  necessary  party  in  order  to  ^ect  a 
complete  foredoaure  ebould  not  prevent  the 
plaintiff  from  making  his  case  against  the 
maker  of  tbe  note  and  enforcing  bis  lien. 

The  Judgment  is  affirmed. 

WHITB.  a  J.,  and.  HILL,  J.,  concur. 


OVrt  OP  PUEBIX)  T.  LTJKINS.   (No.  872S.) 
(Snpnme  Omirt  of  Golorada  Uay  7, 1917.) 

1.  GoHHBBCE  ^=363— Obdinancb— Charaotee 
AS  Revbntjk  Mbasdbb. 

A  dty  ordinance  providing  that  no  person 
should  distribute  or  hand  out  circnlars,  placards, 
or  advertiring  matter  within  tbe  my  limits 
without  having  received  a  permit  from  the  city 
derb  for  a  fee  of  $2S  was  a  revenue  measure, 
and  not  a  police  ordinance. 

[Ed.  Note.— For  other  cases,  see  Oommwue. 
Cent  Dig.  S8  100,  103-122.] 

2.  COUHEBCB  ^=»63~InTEHBTATE  COUUBBOB-— 
DiSTBlBUTION  OF  ADVEffl'IEiINO  MaTTEB. 

Where  defendant,  a  nonresident  of  Colorado, 
and  a  traveling  salesman  for  a  New  York  cor- 
poration raanutacturing  a  (H:«parati<H)  for  use 
in  ni«Hng  gelatin  desserts,  which  article  was 
kept  and  stored  without  tbe  state,  and  shipped 
into  tbe  state  upon  calls  by  local  merchants, 
contracted  with  the  merchants  of  a  city  to  whom 
he  sold  the  preparation  that  he  woatd  distribute 
samples  of  it  and  redpe  books  showing  its  prac- 
tical use  among  residents  of  the  city,  bis  dis- 
tribution of  samplea  and  books  of  directions  was 
one  of  the  causes  which  put  in  motion  the  in- 
terstate rtiipment  of  the  ^oods,  and  an  ordi- 
nance of  the  city  providing  that  no  ]?erson 
^ould  distribute  aavertising  matter  without 
a  permit  from  the  city  cJerk,  the  fee  therefor 
being  $25,  as  applied  to  defendant,  was  viola- 
tive of  Const.  U.  S.  art  1,  |  8.  giving  Congress 
sole  power  to  regulate  commerce  between  the 
states,  and  void. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Gent  Dig.  S8  100,  10^122.] 

Error  to  Pueblo  County  Court;  Frank  O. 
Mlrtck,  Judge. 

0.  J.  Lukins  was  oooricted  in  the  munlel- 
pel  court  of  the  City  o£  Pueblo  of  distribut- 
ing advertising  matter  within  the  dty  lim- 


its wiUiout  pemnlt  In  violation  of  a  clt7  or- 
dinance, and  he  appealed  ta  the  county  court, 
which  gare  Judgment  for  him,  to  review 
whldl  the  City  brings  error.  Affirmed, 

Alva.  B.  Adams,  of  Pueblo,  for  plaintiff  In 
error.  Andrew  B.  ^flUan,  of  Buffalo,  N.  Y., 
and  West  &  Strickland,  of  DoiTer,  Ibr  de- 
fendant in  error. 

BAILBT,  J.  Defendant  In  error,  AeteoA' 
ant  below,  was  convicted  In  the  mnnldpal 
court  of  the  City  of  Pueblo  of  dlstxlbuting 
advertising  matter  within  the  dtr  limits 
wlthoat  a  permit.  In  violation  of  a  dty  ordi- 
nance. The  case  was  aniealed  to  the  county 
court,  where  It  was  tried  up<m  an  agreed 
statement  of  facts.  Judgment  was  entered 
for  defendant,  and  plaintiff  brings  the  case 
here  for  review. 

Defendant  is  a  non-resident  of  this  State, 
and  a  traveling  salesman  for  a  New  York 
corporation  manufacturinK  a  preparadoa  for 
ose  In  making  gelatin  desserts.  The  manu- 
factured artide  Is  kept  and  stored  without 
the  State,  and  shipped  here  upon  calls  1^ 
local  merchants.  Defendant  contracted  and 
agreed  with  the  merchants  of  Pueblo  to 
whom  lie  sold  the  pr^aratlon  that  he  would 
distribute  samples  of  it,  and  recipe  botik* 
showing  Its  practical  use,  amtrag  residents 
and  citlsena  of  that  dty.  While  he  was  oi- 
gaged  in  such  distribution  he  was  arrested 
and  flned,  under  sec.  12,  of  <»rdlnanoe  num- 
ber 880,  which  Is  as  follows: 

"Section  12.  No  perstm  shall  distribate  or 
hand  out  circulars,  placards  or  advertising  mat- 
ter within  the  fimits  of  the  City  of  Pueblo, 
without  having-  received  a  permit  so  to  do  from 
the  City  Clerk.  The  fee  for  such  permit  shsll 
be  twenty-five  dollars  per  annum." 

The  lower  court  hdd  this  ordinance  to  ha 
a  revenue  measure  and  Invalid,  in  that  It 
was  an  attempt  to  tax  interstate  commerca 

[1]  The  philntfff  dty  contends  that  it  la  a 
police  ordinance  to  prevent  littering  the 
streets,  frightening  horses  with  flying  papers 
being  blown  about,  and  to  restrain  the  dis- 
tribution of  harmful  and  improper  articles, 
and  that  it  Is  not  In  conflict  with  constitu- 
tional provisions  relative  to  Interstate  com- 
merca  It  Is  Impossible,  howevor,  to  hold 
this  ordinance  to  be  a  police  measure,  for, 
after  paying  the  fee  and  obtaining  the  per- 
mit, the  holder  thereof  may,  so  far  as  this 
ordinance  Is  concnned.  Utter  Oie  stre^  as 
he  pleases,  or  perpetrate  any  of  the  other 
acts  which  the  measure  is  assumed  to  pre- 
vent.  It  Is  dearly  a  revenue  meamre. 

As  Ooiigress  has  B<Ae  power  to  regulate 
commerce  between  the  States  it  la  neoessary 
to  determine  whether  the  CH^naace  la,  in 
this  instance,  an  interference  with  Interstate 
commerce.  Numerous  cases  have  l^een  cited 
to  support  the  contention  that  defendant's 
distributlcHi  of  samples  and  redi>e  tfooks  can- 
not be  considered  a  part  of  the  contract  up- 
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OB  which  the  goods  were  sold  and  iMpped  00 

as  to  bring  it  wlttaln  fbe  soope  of  the  Inters 
state  OoDUDetce  Act 

Fnun  the  sti«>ulated  flacts  It  appears  that 
tbB  agreenient  to  admUse  the  artlide  In 
question  by  free  dlstribatloD  of  books  and 
samples  was  a  part  of  the  contract,  and 
part  of  the  e<H»lderation  thei«for.  It  was 
one  of  the  causes  which  pnt  In  motion  the 
interstate  shipment  In  defining  Interstate 
commerce,  and  discussing  transactions  there- 
in, In  Butler  Bros.  Shoe  Oo.  t.  United  States 
Rubber  Co.,  1S6  Fed.  1.  at  page  17.  84  0.  O. 
A.  167,  at  page  183,  the  court  said: 

"ImportatioD  into  one  state  from  another  is 
tte  indiBpeiiBttUe  demwt,  Ae  test,  oC  inter- 
state commerce;  and  miry  negotiation,  con- 
tract, trade,  aad  d^alinr  between  citisens  of 
different  states,  *  *  *  whether  it  be  of 
goods,  pemNM,  or  infMnatifm,  is  a  transaction 
ti  interstate  eommeroe." 

The  distribution  of  samples  was  one  of  the 
means  and  Instruments  employed  by  defend- 
ant to  Introduce  his  wares,  and  bring  them 
upon  the  market.  In  Norfolk,  etc..  B.  B.  Co. 
T.  Pennsylvania,  136  U.  S.  114.  10  Sup.  Ot 
958.  S4  L.  IDd.  394,  the  questlrai  decided  was 
the  oonstitutlODallty  of  a  tax  upon  an  office 
maintained  by  the  railway  company  within 
the  State.  It  appeared  that  the  railway  It- 
self did  not  extend  b^<md  the  boundaries  of 
Virginia  and  West  Vl^nla.  and  that  It  was 
not  actually  engaged  in  transportation  with- 
in the  limits  of  the  State  of  Pennsylvania. 
It  was,  howerer,  part  of  a  system  which  was 
engaged  In  transporting  persons  and  frdght 
In  interstate  commerce,  and  the  office  sought 
to  be  taxed  was  established  to  further  this 
interstate  business.  The  court.  In  declaring 
the  tax  upon  the  office  a  tax  upon  Interstate 
commerce,  at  page  120  of  136  U.  S..  at  page 
060  of  10  Sup.  Ct,  34  L.  Ed.  394,  said: 

"In  other  words,  was  such  a  tax  a  tax  upon 
any  of  the  means  or  instruments  by  which  the 
company  was  enabled  to  corn  on  its  buaiuess 
ot  interstate  commerce?  We  nave  no  hesitancy 
in  nnswerinff  that  questitHi  in  the  aflirmatlve. 
What  was  the  purpose  of  the  ctHnpany  in  es- 
tabllsbinc  an  omce  in  the  city  at  Philadeliibia? 
Manifestly  for  the  furtherance  of  its  business 
interests  in  the  matter  of  its  commerdal  rela- 
tions. *  *  *  A  tax  upon  it  was,  therefore, 
a  tax  upon  one  of  the  means  or  instmmttatall- 
ties  of  tae  company's  interstate  commerce ;  and 
as  such  was  in  violati(u  ot  the  commercial  tdauas 
of  tbe  Cttiatitution  of  the  United  States." 

[2]  What  was  the  purpose  of  the  defend- 
ant In  agreeing  to  distribute,  and  In  distrib- 
uting, samplee  ot  his  wares,  with  bocriu  of 
directions  tor  flielr  use?  It  was  tor  the  pur- 
pose  ot  farthering  bis  businesB  interests,  and 
these  conxlBt  entirely  of  tcansactioDS  In  In- 
terstate commoce.  A  tax  on  any  of  the 
means  or  instruments  used  by  him  for  this 
purpme  Is,  under  the  antliorltleB,  in  vl<da- 
tlon  of  the  commercial  clause  of  tbe  Consti- 
tution (artide  1,  |  8),  and  T<dd. 

Judgment  affirmed. 

WHITE,  O.  J.,  and  AUUSN,  J.,  concur. 


BTATB  T.  BOOLBL    (No.  21089.) 
(Snpme  Oourt  of  Kansaa   May  12,  1917.) 

fSyllabuM  by  the  Oovrt.) 
InroxioATXRa  Li<)noB8  «s>2S6(m  —  MAnrrs- 

MAHCB  Or  IdQTTOB  NUUANOB— SUIHCXEKOT 
OF  BVIDBNOX. 

The  evidence  examined,  and  held  sufficient 
to  sustain  a  Judgment  convicting  defendant  of 
mnlntaisiD^  a  nuisance  In  violation  of  the  pro- 
hibitory law. 

[Ed.  Note.— For  other  casas,  see  Intoxicating 
Ilqnors,  Cent.  Dig.  |  SlQ 

Appeal  from  District  Court,  Crawford 

County. 

Steve  Rogle  was  wmvlcted  of  maintaining 
a  liquor  nuisance,  and  he  Bi^;)eals.  Affirmed. 

Arthur  Fuller  and  W.  J.  True,  both  of 
Pittsburg,  for  appellant  S.  H.  Brewstw, 
Atty.  Qen.,  and  F.  P.  Undsay,  of  TQp^a,  for 
theSUte. 

POBTEB.  J.  The  defendant  was  found 
gallty  of  maintaining  a  liquor  nuisance,  and 
appeals  from  a  Judgment  sentencing  him  to 
6  months  in  Jail,  and  a  fine  of  f  100. 

The  state  called  but  one  witness,  the  sher- 
iff who  made  the  arrest,  and  who  testified 
that  he  saw  defendant  carrying  a  keg  of  beer 
from  a  wagon  to  a  dwelling  house  In  one  of 
the  mining  camps  in  Crawford  county.  He 
found  four  cases  of  beer  and  three  empty 
beer  casks  in  the  wagon.  When  he  spoke  to 
the  defendant  the  latter  admitted  having  de- 
livered a  k^  of  beer  at  that  bouse,  and 
claimed  that  each  keg  or  case  had  on  it  a  tag 
with  tbe  name  of  the  purchaser.  The  sherUT 
testified  that  he  then  asked  defendant  if  he 
had  any  receipts,  and  the  defendant  said  he 
had  none. 

The  defense  called  but  one  witness,  the  de- 
fendant himself,  who  testified  that  he  was 
hired  by  a  brewing  company  of  Bast  St 
Louis,  III.,  to  deliver  beer  upon  orders  sent 
from  customers  in  mining  camps  in  gwnsa'T 
and  Missouri ;  that  the  customers  sent  their 
orders  direct  to  the  browery,  which  then 
sliipped  the  beer  to  its  storage  house  on  tbe 
Missonn  side  of  the  state  line;  and  that  the 
separate  casks  or  cases  bore  tags  showing 
the  names  of  tbm  pnrdiaseEB.  He  testlfled 
that  his  business  was  to  d^Ter  the  beer  by  a 
wagon  and  team  belonging  to  tbe  brewery; 
that  he  had  been  anplt^ed  for  this  purpose 
fMT  11  months  and  rec^ved  monthly  wages ; 
that  he  had  no  interest  in  tbe  sals  of  the  beer, 
but  was  employed  merely  to  d^va  U>  He 
ooirixadicted  the  testlmonr  of  the  Sheriff  In 
one  respect,  and  testlfled  that  the  woman  at 
the  house  where  he  delivered  tbe  beer  in  ques- 
tion signed  a  reodpt  The  beer,  he  said,  was 
left  there  for  a  miner  named  Bogena,  who 
was  then  at  work  in  one  of  the  mines. 

The  main  oontoitlon  is  that  tbe  beer  was 
not  subject  to  s^ure  by  the  state  avtbor- 
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ltle>  until  after  dellrery  to  tbe  consignee^  and 
It  bavlng  been  sold  In  Mlwourl,  tiie  defend- 
ant had  tbe  rl^^t  to  deliver  It  to  tiie  purchas- 
er in  Kanaas,  and  was  protected  by  the 
"commerce'*  claose  of  the  federal  Gonstita- 
tion.  In  defendant's  hrlef  there  la  a  discus- 
sion of  the  law  which  tt  la  claimed  controls 
this  case,  and  Klrmeyer  t.  Kansas,  236  U. 
S.  S68.  35  Snp.  Ct  419,  69  L.  Ed.  721,  and  a 
number  of  authorities  construing  the  Webb- 
Kenyon  Act  (Act  March  1,  1913,  c.  90,  87 
Stat.  699  [U.  S.  Gomp.  St.  1916.  |  87391)  are 
cited.  We  do  not  deem  it  necessary  to  aiter 
into  a  consideration  of  these  authorities,  for 
the  reason  that  the  evidence  produced  by  the 
state  was  sufficient  to  make  a  prima  facie 
case,. and  unless  overcome  by  tliat  offered  in 
defense,  must  be  held  sufficient  to  sustain  the 
Judgment   The  statute  declares  that: 

"All  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered  or  Riven  away  in 
violatioQ  of  law,  *  •  •  and  all  iotoxicating 
liauors,  bottles,  glaBses,  kegs,  pumps,  bars  and 
otner  property  bept  in  and  used  In  maintaining 
such  a  place,  are  hereby  declared  to  be  common 
nuisances;  and  every  peraon  who  maintains  or 
assiats  In  maintaining  such  common  nuisance 
abalt  be  guilty*"  etc  fiection  6024.  G«n.  Stat. 
191B. 

In  Breweries  Go.  t.  Kansas  City,  96  Kan. 
731,  158  Pac.  523,  it  was  held  that  a  vehicle 
moving  about  from  one  place  to  another  while 
engaged  in  selling  intoxicating  liquors  In 
violation  of  law  is  a  "place"  within  Qie  mean- 
ing of  the  foregoing  section. 

At  the  close  of  the  evidence  introduced  by 
the  state  it  would  have  been  entitled  to  judg- 
ment if  the  defendant  had  offered  no  evidence 
to  overcome  the  prima  fade  showing.  The 
testimony  he  did  offer  was  not  considered  by 
the  Jury  sufBcIent  to  overcome  the  prima 
fade  case  against  him.  His  defense  was  that 
he  was  engaged  in  interstate  commerce.  Sec- 
tion 4  of  what  Is  known  as  the  Mahin  Law 
(chapter  248,  Laws  1913)  makes  It  unlawful 
for  any  carrier,  express  company,  or  person 
to  deliver  Intoxicating  liquor  to  any  person 
Other  than  the  consignee,  or  to  deliver  even 
to  tbe  consignee,  without  first  having  such 
consignee  sign  and  deliver  to  him  a  written 
statement  showing  the  consignee's  name  and 
post  office  address,  that  the  consignee  Is 
more  than  21  years  of  age,  and  that  the  pack- 
age containing  the  Intoxicating  Uqnor  was 
consigned  at  a  certain  jdace  on  a  ii^tain 
date  for  the  consignee's  own  use. 

The  evldoice  of  the  state  was  that  the  de- 
fendant admitted  making  the  delivery  with- 
out having  taken  a  receipt,  and  his  own  testl- 
monj  la  that  be  delivered  It  to  a  pers<»i  other 
than  tbe  consignee.  Although  he  testified  to 
facts  tending  to  show  that  he  was  engaged 
In  Interstate  coqunerce,  he  waa  obliged  to 
admit  tJiBt  he  had  not  eonqilled  with,  the  vseo- 
vislons  of  the  Mahln  Iaw,  which  were  de- 
signed to  prevent  the  evasion  of  the  prohlM- 
tory  laws  under  the  guise  of  interstate  com- 


mereCb  BesUee;  tbe  verdict  of  the  Jury, 
whidi  has  been  wpptmeA  hy  the  trial  court, 
is  a  finding  against  him  upon  the  facta. 

The  Judgment  la  affirmed.  AU  tbe  Justices 
concurring. 


OALDWBLL  et  al.  r.  SKINNBR  et  aL 
tNo.  20862.) 

(Supreme  Court  of  Kansas.   May  12,  1917.) 

(ByllahuB  &v  the  Court.} 

Warbhouseuen  «=»34(S)  —  Delivrbt  of 
Goods  fob  Storage— NEOUOBNCB—BnaDKif 
or  Pboof. 

Where  goods  are  delivered  in  good  condi- 
tion to  a  warehonseman  for  hire  and  it  is  idiown 
that  they  have  not  been  delivered  on  demand 
and  payment  of  charges  by  the  depositor,  but 
bave  been  destroyed  by  fire  while  iu  the  custody 
of  tbe  warehouseman,  tbe  bnrdoi  Is  upon  bin  to 
absolve  hims^  from  negligence  by  showing  a 
lawful  excuse  for  hia  failure  to  deliver  the  gooda 
in  compliance  with  tbe  demand. 

[Bd.  Note.— For  other  cases,  see  Wardioiiae- 
meu,  Ceat  Dig.  U  76.  77.] 

Appeal  from   District  Court,  Shawnee 

County. 

Action  by  Sam  a  Caldw^  and  Edith  Cald- 
well against  C.  D.  Skinner  and  anotitier.  De- 
murrer to  the  defense  pleaded  sustained,  and 
defendants  aiK>oal.  Affinned. 

D.  R.  Kite,  of  Topeka,  for  appellants.  J. 

M.  Stark,  of  Topeka,  for  appellees. 

JOHNSTON,  C.  J.  The  plaintiffs  stored 
goods  with  defendants,  who  were  warehouse- 
men, and,  tbe  goods  not  being  returned  on 
demand,  this  action  was  brought  to  recover 
the  damages  sustained. 

In  the  first  cause  of  action  plaintiffs  al- 
leged the  storage  for  hire  of  goods  of  the  val- 
ue of  ¥3,500,  the  agreement  by  the  defend- 
ants to  keep  them  safely  and  deliver  thm  to 
plaintiffs  on  demand,  the  payment  of  atorkge 
charges,  and  the  failure  of  d^iendants  to  re- 
deliver the  goods  <Hi  demand.  In  the  sectmd 
cause  of  action  It  was  alleged  that  repre- 
sentations were  made  by  defendants  the.t 
they  carried  Insurance  tm  their  propoty  Cur 
the  benefit  of  their  patrons,  that  the  ware- 
house was  flre^oof.  and  that  insurance  by 
plaintiffs  was  unnecessary,  and  that  plalntlBfe, 
relying  cai  these  representations,  did  not  ob- 
tain Insnronoe  <m  tb^r  goods.  It  was  al- 
lied that  ,  the  repreoentatSona  were  false, 
and  that  a  Are  ooeoxied  which  destroyed  the 
plaintiffs'  goods,  and  that  by  reason  of  tbe 
false  tepreeentationa  of  tbe  defendants  and 
the  plaintiffs'  reliance  thereon  they  suffered 
a  loss  of  ^,600  for  whkdi  tbey  ask  Jadgmeot. 
The  defendants  filed  an  answer,  and  in  tbe 
second  defmse  aUeged  "that  any  proputy  of 
the  plalptimi  stwed  In  defendants'  ware- 
house was  wholly  destroyed  by  fire  In  Octo- 
ber, 1912."  To  this  defense  i^alirtUb  filed 
th^  demnner,  which  the  oontt  soatalned. 
and  from  that  ruling  this  appeal  is  taken. 
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It  is  Instated  by  tbo  defendants  that  It  was 
enough  for  them  to  allege  the  destruction  of 
the  goods  by  fire  while  they  were  stored  In 
th^  warehouse,  and  that  It  was  tmneoee- 
sary  to  alle^  that  the  fire  and  consequent 
loss  was  without  fault  on  their  part.  It  Is 
argued  that  negligence  is  not  presumed,  and 
when  it  was  shown  that  the  goods  were  de- 
stroyed by  Are,  the  burden  was  then  upon 
the  plaintiffs  to  show  that  the  fire  was  due 
to  the  negligence  of  the  warehousemen.  Cas- 
es are  dted  by  def(»dants  which  tend  to 
sustain  their  rlew,  and  there  Is  a  conflict  of 
authority  on  the  question,  but  the  Legisla- 
ture has  provided  a  different  rule  for  estab- 
lishing claims  of  this  charactw.  In  the  act 
rel&tliDg  to  warehouses  it  Is  provided  that,  In 
the  absence  of  lawful  excuse,  the  warehouse- 
man upw  demand  must  deliver  the  goods, 
upon  the  payment  ot  the  wareboosemau'a 
lien,  a  surrender  of  the  war^ouaeman's  re- 
ceipt, and  an  acknowledgment  of  the  ddlT- 
ery.  It  then  prorldes: 

"In  case  die  warehoaseman  refuses  or  fails 
to  deliver  the  goods  in  compliance  with  a  demand 
by  tiie  holder  or  depositor  so  accompanied,  the 
harden  shall  be  upon  the  warehonseuuin  to  es- 
tablish the  existence  of  a  lawful  excuse  fbr  sncfa 
tefasal"   Oen.  Stat  XBUS,  %  4422. 

Under  tb*  statute,  U  It  be  shown  that 
goods  were  delivered  to  the  warehouseman 
lu  good  cmdition  and  destroyed,  lost,  or  re- 
tamed  In  a  damaged  condltioot  it  then  de- 
V(Ave*  upon  him  to  aoquit  himself  of  negli- 
gence; that  is.  to  show  a  lawful  excuse  for 
his  fftllnre  or  refusal  to  deliver  the  goods  In 
onnpliance  with  the  demand.  Doubtless  the 
Legislature  considered  that  the  war^ouse- 
man  who  had  control  of  the  premises  and 
the  goods  Intmsted  to  his  care  was  better 
situated  than  the  depositor  to  know  the  facts 
and  drcumstances  under  whi<A  the  destmo- 
tion,  loss,  or  damage  occurred,  and  is  best 
able  to  prove  them. 

In  Wiley  r.  Locke,  81  Ean.  143,  lOS  Pac. 
U,  24  L.  B.  A.  (N.  &)  1117. 19  Ann.  Gas.  241. 
goods  were  delivered  to  a  warebouBemftn, 
who  stored  them  in  a  building  leas  secure 
than  the  one  he  agreed  to  fcecv  them  in,  and 
th^  were  destroyed  by  fire.  In  determining 
his  liability,  It  was  held  that  he  was  not  an 
insurer  of  goods  received,  nor  required  to 
provide  a  building  secure  from  danger,  from 
within  or  without,  that  could  not  be  foresee 
or  provided  against,  but  that,  in  the  absence 
of  an  express  agre^ent.  he  is  required  to 
exercise  reasonable  care  to  protect  and  pre- 
serve  the  prc^terty  Intrusted  to  him  for  safe- 
keeping. In  the  ODorM  of  the  tq^nimi  it  wu 
said  that: 

"When  the  appose  proved  that  he  had  In* 
trusted  his  goodB  to  the  sppeUants,  who  were  un- 
able to  return  them  because  the;  were  burned, 
it  theu  devolved  upon  the  appellants  to  show 
that  the  lose  did  not  occur  throui^  any  want  of 
care  on  tbor  part"  81  Kan.  147,  im  Paa  IS, 
24  L.  a  A.  [N.  S.]  1U7.  19  Ann.  Oas.  241. 


PlalntifiFs*  demurrer  to  the  defendants*  sec- 
ond defense  was  rightly  sustained,  and  the 
Judgment  of  the  district  court  is  therefore 
affirmed.  All  the  JusUces  concurring. 


KcDANIBL  v.  PUTNAM.   (No.  2085«i)  ♦ 
(Supreme  Court  of  Kansas.    May  12,  1017.) 

(Byllahui  by  the  Court.) 

1.  SxEonroBB  akd  Admtnibtbatobs  4=7225(3) 
—  "CoimNGMPr  Olaim"  —  AcoauAi.  —  Pat- 

KIltT. 

A  daim  payable  on  the  death  of  another 
person  is  not  a  contingent  claim  that  ml^t 
never  accrue,  but  is  an  absolute,  uncondition- 
al claim,  payable  in  the  futur^  the  time  ct  pay- 
ment only  brang  uncertain;  it  u  a  claim  accrued 
when  created,  the  payment  merely  postponed 
until  the  happening  of  an  event  wmdi  must 
surely  transiMre. 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  |S  790,  792. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  SectMid  Sencs,  Contingent  Claim.^ 

2.  E&EBOtnOBa     AITD     AomiflBTBATOKS  «=3 

225(1,  7V^PBS8BHTAn0H   OT  CLAIHS— VlHB. 

Except  by  some  provision  In  a  wUl  requir- 
ing the  keeping  open  of  an  estate  longer  than 
two  years,  the  statute  controls.  A  person  has 
no  power,  by  an  oral  agreement  with  his  cr^- 
tor,  to  establish  a  different  rule  as  to  the  time 
for  the  presentation  of  a  dalm  against  his  es- 
tate than  the  rule  declared  by  the  statute  of 
"nonclalm,"  barring  all  demands  against  es- 
tates of  deceased  persons  which  are  not  pre- 
sented within  two  years  ((Sen.  St  l^Uit,  H  466B, 

[Ed.  Note.— For  other  caseih  see  Executors 
and  Adminiatrators,  Cent  Dig.  II  789,  786^, 
796,  79»,  800,  806,  806.] 

3.  EXECUTOBS  AND  Aduinistbatobs  «S»225(7) 

— Phbsentuent  orr  Ci:.Aiuc— NoncLAiu  Stat- 
imcs. 

More  than  two  years  after  notice  ot  the  ap- 
pointment of  the  executor  td  a  deceased  person 
and  befcnc  final  settlanent  of  the  estate,  plain- 
tiff presented  a  claim  against  the  estate,  relying 
upon  an  agreement  with  the  deceased  in  his 
lifetime  by  which,  in  consideration  of  the  pay- 
ment to  him  ot  $B  upon  the  daim,  whidi  was 
than  barred  by  the  statute  oi  Bmitaticns,  he 
agreed  not  to  present  tho  claim  against  the  es- 
tate untU  after  the  death  of  the  wife  of  the 
deceased.  Her  death  occurred  two  years  after 
ttie  i^ipointmont  ot  the  ezsentor  <xt  her  hoe- 
band's  estate,  iTsU.  that  the  dahn  is  barred 
by  the  provisions  in  the  Executor's  and  Ad- 
ministrator's Act  (sections  4565,  4592,  (Sen, 
Stat  1916),  which  requires  all  demands  against 
the  estate  of  a  deeaased  person  to  be  eutUted 
within  two  years. 

[Bd.  Note,— For  other  cages,  see  BiseabOta 

and  Administrates.  Gent  Dig.  i  800.] 

Appeal  from  District  Court,  Franklin 

County, 

Claim  hy  George  McDanid,  against  0.  E. 
Putnam,  executor  of  John  McDanl^  deceas- 
ed. Demurrer  to  the  evidence  sustained  by 
the  probate  court,  and  from  a  Judgment  of 
the  district  court  on  appeal  sustaining  a  de- 
murrer to  the  evidence,  plaintiff  w^ls- 
Affirmed. 
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F.  M.  Barrlg,  of  Ottawa,  and  B.  n.  Onlll- 
Bon,  of  lala,  for  appellant  W.  B.  Pleasant, 
of  Ottawa,  for  appellee. 

PORTER,  J.  In  1876  George  McDanlel, 
then  18  years  oM»  went  to  'live  with  his 
mude  John  McPanfel  on  a  farm  In  Franklin 
coonly.  He  continued  a  member  of  the 
family  nntll  1888,  at  which  time  his  uncle 
married,  and  he  left  to  do  for  himself.  John 
McDanlel  died  November  29,  1912,  and  C.  E. 
Putnam,  who  was  appointed  executor  of  his 
will,  diUy  qualified.  More  than  two  years 
after  notice  of  his  appointment  George  Mc- 
Danlel presented  a  claim  against  the  es- 
tate for  work  and  labor  on  the  farm  of  John 
McDanlel  from  1876  to  1888.  amounting  to 
$2,160,  with  credlta  on  the  dalm  aa  fol- 
lows: 

September,  188S.  $26  00 

October,  1886   15  00 

Pebruary.  1888. . . ;   80  00 

Juae,  1^   6  00 

NvTomber,  1912   6  00 

The  claim,  with  Interest,  amoonted  to  $5,- 
560l  At  Uie  time  the  claim  vas  ^hlblted  no 
final  account  had  been  filed  by  the  executor 
and  no  notice  of  final  accounting  had  been 
jmbUabed.  On  the  bearing  of  the  dalni  the 
probate  court  nutained  a  dwnurrer  to  the 
erldeoc^  and  an  appeal  was  taken  to  the  dis- 
trict court  A  motioli  was  sustained  to  re- 
quire the  plaintiff  to  make  the  statemoit  of 
fala  claim  more  definite  and  cntain :  Vint, 
by  stating  in  what  way  the  alleged  payment 
of  $5,  made  In  NoTember,  1912,  sTolded  the 
statute  (tf ,  Umitatioiifl ;  second,  by  showing 
why  his  demand  is  not  barred  by  lapse  of 
time  and  1^  reason  6t  Its  not  being  filed  In 
the  probate  court  or  exhibited  to  the  exec- 
utor within  two  years  after  the  appolntmoit 
of  the  defendant  as  sudi'  executor.  Then- 
upon  the  lOalntlff  amended  his  petition,  and 
alleged  the  making  of  an  oral  agre^ent  with 
John  McDanlel  in  Nor^ber,  1912,  "when  the 
said  claim  of  claimant  for  labor  was  bar- 
red by  the  statute  of  limitations  and  un- 
enforceable," by  whldi  agreement.  In  con- 
sideration of  plaintiff's  promise  not  to  "at- 
tempt to  enforce  payment  of  said  claim  dur- 
ing the  life"  of  deceduit's  wife,  and  plain- 
tiff's agreement  that  the  claim  should  not 
become  due  until  her  death,  the  decedent 
agreed  to  pay,  and  did  pay,  plaintiff  the  sum 
of  $5  "upon  said  claim."  It  allied  that  the 
wife  of  decedent  died  December  24,  1914,  and 
that  the  administration  of  John  McDaniel's 
estate  was  not  closed,  but  remained  open, 
^e  defendant  answered  by  a  general  denial, 
a  plea  that  the  action  was  barred  by  the 
general  statutes  of  limitation,  and  also  be- 
cause the  dalm  was  not  filed  in  the  probate 
court  wltliln  two  years  after  the  appointment 
of  the  executor  and  until  after  the  executor 
had  paid  over  and  disbursed  all  of  the  as- 
sets of  the  estate.  At  the  first  trial  the  court 
OTerruled  a  dwnurrer  to  the  erldaice,  and 
tile  iavr  returvied  a  Teidlct  in  faror  of  tlie 


(Kan. 

plaintiff  f(V  $1,490.  A  motjion.fior  a  newtrtal 
having  be^  granted,  the  cause  was  again 
tried  before  a  Jury  on  the  same  pleadings 
and  eTldeac^  and  the  court  sustained  a  de- 
murrer to  the  evidence,  from  whldi  ruling 
the  plaintiff  appeals. 

Plaintiff's  evidence  was  tbat  when  John 
HcDanirt  nmnled  In  1888  he  1^  the  famUy 
because  he  could  not  get  along  with  Mn.  Mc- 
Danlel, who  disliked  him.  A  witness  testi- 
fied that  Mrs.  McDanlel  objected  to  her 
husband  making  payments  on  the  old  daim ; 
that  at  one  time  when  Cteorge  M<f  aniel 
visited  at  the  home  she  asked  her  busband 
what  George  wanted,  and  he  replied,  *^e 
wants  me  to  pay  lilm  some  mcmey ;"  that  she 
then  said,  "Tou  will  never*  give  anoth^  cent 
as  long  as  my  head  Is  hot,"  and  that  hee 
husband  replied,  "Maybe  your  head  wont  al- 
ways be  hot."  Walter  McDanlel,  a  nephew 
of  the  plaintiff,  testifled  that  he  ovn^ieard 
a  conversation  between  George  and  John  in 
November,  1012,  when  -the  latter  was  111  and 
Just  a  short  time  before  his  death.  snb- 
stance  of  his  testimony  is  that  George  asked 
the  old  gentleman  in  regard  to  his  getting 
well,  and  his  uncle  said  tbat— 
"he  wasn't  goinp  to  get  wdL  •  •  •  Then 
Georfi:e  asked  him  if  he  intended  to  pay  him 
anything  for  his  work  or  help  him  out  in  any 
way.  Then  JcAn  told  him  be  wonld,  and  told 
George  to  get  the  pocketboiA  in.  the  dresser. 
George  went  and  got  the  purse  and  gave  it  to 
John.  •  *  *  He  took  $6  out  of  the  pocket- 
book  and  gave  it  to  Georste,  and  he  told  him 
he  would  give  him  this  $5  for  his  work,  and 
when  she  was  gone— motiooing  towards  the 
kitcbeD— for  him  to  get  the  rest  of  hia  wages 
frwn  the  estate.  •  •  •  When  John  pointed 
towards  the  kitchen  Mrs.  McDaniel  and  Mra. 
Wemmer  were  in  there,  but  John  did  not  aay 
who  she  was  that  he  was  pointing  towards. 
•  •  •  Well,  I  can  make  it  plain  by  saying 
that  he  gave  him  the  $5,  and  he  said  be  would 
pay  him  this  $5  for  hia  work,  and  when  she  was 
gone  for  him  to  go  to  the  estate  for  tbe  rest  of 
his  pay.  *  *  *  He  told  him  thia  would  renew 
it,  and  then  he  mlfrht  get  the  rest  of  it  from 
the  eetate ;  that  is  tbe  only  thing  that  I  remem- 
ber of ." 

A  number  of  reasons  are  advanced  by  the 
defendant  to  sustain  the  court's  ruling,  tt 
is  said  there  was  no  consideration  for  the 
extenslMi,  because  the  petition  alleges  tbe 
making  of  the  oral  agreement  upcm  the  ooo- 
slderatloa  of  the  $5  payment  **upon  said 
claim,"  and  that  the  plaintUTs  promise  to 
forbear  the  enforcement  of  a  claim  whlcb 
he  could  not  enforce  lost  him  nothing.  It  Is 
also  Insisted  that  the  agreement  was  void 
under  the  stati^e  of  frauds  because  it  was 
not  to  be  performed  within  a  year.  The  cm.- 
tract  was  made  in  November,  1912,  and  Mrs. 
McDaniel's  death  did  not  occur  until  Decem- 
ber, 1914.  It  la  insisted  that  if  such  aa 
agreement  is  valid,  an  oral  contract  to  pay 
money  after  the  death  of  a  diilA  who  mlgjbt 
live  out  tbe  allotted  span  of  life  would  not 
contravene  the  statute,  and  that  the  pres- 
ent case  cannot  be  controlled  by  tbe  deci- 
sion in  Pieraon  v.  Milling  Co..  91  Kan.  TtS, 
139  Paa  SQi,  whwe  an  oral  promise  of  va- 
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ploynnat  for  Uf9  was  held  not  within  the 
BUtate  of  ftands.  The  reason  iLwtax  tbere 
was  tliat  tbe  mploym»t  was  to  1)egln  at 
<Hioe  and  to  be  continuous,  and  mlgt^  be  en- 
tSitSj  perCotmed  within  the  year. 

We  iwefbr  to  xest  our  decision,  bowerer, 
npon  the  fiUluxe  of  the  plaintiff  to  present 
hlB  claim  witbln  two  years  after  notice  of  tbe 
appointment  of  the  execator  ss  leQntred  by 
the  statate  which  is  known  as  the  statute 
of  "Qondalm."  After  providing  for  the  cla&- 
siflcation  of  demands  against  tbe  estate  of  a 
deceased  person,  the  Execator's  and  Admin- 
istrator's Act  declares  that  "all.  demands 
not  thus  exhibited  wltUn  two  years  shall 
be  forever  barred"  (section  4565,  Gen.  Stat 
1915),  and  section  4590,  Gen.  Stat  1915,  de- 
clares: 

*'No  execator  <»  administratM-,  after  having 
given  DOtiee  of  his  wpoiDtment  as  provided  in 
this  act,  shall  be  held  to  answer  to  the  suit 
of  anr  creditor  of  the  deceased  unless  it  bo  com- 
ntenced  vrithin  two  years  from  the  time  of  his 
giving  b<»id." 

[1]  The  plaintiff  r^es  won  the  provisions 
of  section  4682,  Gen.  Stat  1915.  which  is 
section  108  of  the  Execator's  and  Adminis- 
trator's Act  snd  which  provides  that  any 
creditor  of  the  deceased  whose  right  of  ac- 
tion shall  not  accrue  within  tbe  said  two 
years  after  the  date  of  the  administration 
bond  may  present  his  claim  to  the  court 
from  which  the  letters  issued  at  any  time 
before  the  estate  ia  fully  administered.  The 
plaintiff  insists  that  his  cause  of  action  did 
not  accrue  until  after  the  death  of  the  wife 
of  John  McDanlel  because  he  had  agreed 
with  McDanlel  not  to  preset  the  claim 
against  the  estate  until  after  she  was  gone, 
but  his.  claim  was  In  no  sense  conditional  or 
contingent  The  purpose  of  tbe  "nondaim" 
statute  Is  the  speedy  settlement  of  the  es- 
tates of  deceased  persons  In  tbe  interest  of 
creditors,  heirs,  and  devisees,  and  to  render 
certain  the  titles  to  reel  estate. 

"Statutes  designed  to  produce  a  speedy  sot* 
tlement  of  estates  and  the  relapse  of  titles  de- 
rived under  those  who  are  dead  should  be  strin- 
euforced."  Otdlamore  v.  Wilder,  10  Ktji. 

Similar  statutes  of  nonclalm  have  fre- 
quently been  constmed  by  the  courts.  In 
FretweU  t.  MAemore,  S2  Ala.  124,  139,  it 
was  said: 

'fFbere  can  be  but  one  parpose  in  these  statu- 
tory provislcoiB,  and  that  purpose  la  the  speedy 
administration  of  estates;  first  for  the  benefit 
of  creditors,  who  have  the  priority  of  right, 
and,  when  their  claims  are  satlsfiea,  the  pay- 
ment of  legades,  or  distribution  to  oie  heir  or 
next  of  kin.  When  the  heir  or  legatee  succeeds 
to  the  estate,  that  It  shall  be  to  a  title  freed 
from  the  incumbrance  of,  or  liability  to,  debts. 
In  sobservience  to  this  purpose  has  been  tiie 
uniform  construction  of  these  statutes,  and 
specially  of  that  last  referred  to,  known  as  tho 
statute  of  nondaim,  whidi  is  now  the  subject 
of  consideration.  In  the  absence  of  this  stat- 
ate, a  Mttlement  of  an  administration,  and  the 
payment  of  l^cies  and  the  making  of  distribu- 
non,  would  be  attended  with  the  peril  of  future 
litigation  by  creditors  against  the  legatees  or 
distributees,  to  subject  their  legacies  or  dis- 


tributivs  shares  to  the  payment  of  debts.  In 

making  distribution,  or  paying  legacies,  the 
personal  representative  would  act  at  bis  own 
hazard.  The  construction  It  [the  statute]  has 
received  has  been  that  which  was  necessary  to 
avoid  the  evils  to  which  we  have  adverted  as 
incidental  to  an  administration  governed  by 
common-law  principles.  It  has  been  deemed  to 
operate  a  c(»ni^ete  bsf  to  all  demands,  which 
could  be  charged  on  the  assets  subject  to  ad- 
ministration; a  bar  on  which  the  personal  rep- 
resentative could  rely  with  safety,  and  proceed 
to  pay  legacies  or  make  disCribution ;  a  bar 
which  a  creditor  could  invoke,  to  protect  the 
assets  subject  to  the  payment  of  bia  debt  from 
diminution,  by  being  compelled  to  allow  partid- 
pation  therein  by  those  not  having  presented 
their  daims  -  within  the  prescribed  period;  a 
bar  on  whidL  the.  heir  or  legatee  may  insist  for 
the  exdusion  of  all  «laims  not  presented,  which 
would  reduce  or  exhaust  the  assets,  otherwise 
snbject  only  to  pay  lagadest  or  to  distribution.'* 
52  Ala.  140. 

"The  language  of  the  statute  is  dear,  unam- 
biguous,'and  comprehensive.  Words  more  sig- 
nificant to  express  every  demand  to  which  a 
personal  representative  can  or  oni^t  to  re- 
spond, or  which  can  charge  the  assets  in  his 
haiids  subject  to  administration,  or  more  ex- 
pressive of  every  legal  liability,  resting  upon 
the  decedent  could  not  have  been  employed. 
'All  claims  against  tho  estate  of  a  deceased  per- 
son* is  the  language  of  the  statute.  •  •  • 
All  claims,  whether  absolute  or  conditional, 
whether  payable  presently  or  in  the  future,  are 
within  the  statute.  Jones  v.  LIghtfoot,  10  Ala. 
17;  King  &  Barnes  v.  Moeely.  5  Ala.  610; 
Smith  T.  Grant  2  Root  (Conn.)  1^  It  Is 
(mly  contingent  claima— claims  which  may  never 
accrue— that  fall  within  the  provision  postpon- 
ing a  presentment  'until  eighteen  tomidis  after 
the  same  have  accrued';  such,  as  the  liability  of 
a  surety  who  has  no  demand  against  the  prin- 
cipal until  his  payment  of  the  debt  for  whiim  he 
is  bound."   62  Ala.  m  141.  , 

The  langof^  of  our  statate  Is,  In  the 
words  of  the  Alabama  conrt  "dear,  unam- 
bignons,  and  com!Hrehenrtv&"  Upon  the 
deatb  (tf  John  McDanlel.  if  the  plaintiff  had 
any  claim  at  all  against  the  ^ate.  It  had 
already  accrned.  It  was  not  a  cmtingent 
claim  that  might  never  accrue,  and  the  stat- 
ate required  it  to  be  exhlUted  within  two- 
years  from  the  appolntjnent  of  the  executor. 

"A  daim '  dependent  upon  a  future  contingen- 
cy, on  the  happening  of  an  event  which  may 
never  hap[>en,  does  not  accrue  until  the.  event 
happens ;  until  then  it  is  not  a  claim.  But 
deaUi  is  an  event  which  must  certainly  occurs 
and  a  daim  payable  on  the  death  ot  another 
person  is  an  absolute  and  unconditional  daim,. 
payable  ii^  the  future,  the  time  of  payment  only 
being  uncertain.  It  is  an  accrued  daim  when 
created,  the  payment  ptMtponed  until  tbe  hap- 
pening of  an  event  which  must  surely  tran- 
spiie.'^  V.  Stouts,  78  Ala.  180,  183,  184. 

[2, 8]  Th6  evidence  shows  tiiat  the  agree- 
ment upon  which  plaintiff  r^ies  was  not 
that  tbe  debt  would  not  be  due  until  the 
death  of  Mrs.  M(d>anlel,  but  merely  that  he- 
would  not  present  the  claim  against  tiie  es- 
tate of  John  McDanld  until  after  her  d«ath. 
In  the  meantime  before  her  death  occurred, 
the  claim  was  barred  by  tbe  statute.  Ex- 
cept by  some  provision  in  bis  will  postpon- 
ing the  time  for  dosing  tbe  settlement  of 
his  estate  the  statute  controls,  and  John  Uc- 
Dani^  had  no  more  power  by  an  agreement 
with  a  creditor  to  estaUtsh  a  different  rulei 
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8B  to  the  time  for  the  prasentattcm  of  B-dalm 
against  his  estate  than  bis  executor  would 
have  had. 

In  CMlamore  t.  Wii&at,  19  Kan.  87«  81, 
the  creditor  was  held  bound  to  ob^  the 
plain  reanlrements  of  the  statutes,  and  the 
fact  that  be  fails  to  iwesent  a  dalm  4n  re- 
liance upon  "an  agreement  whith  the  ad- 
ministrator bad  not  the  power  to  ma3Ee  Is  a 
mistake  of  law  on  bis  part  tcx  which  the 
courts  furnish  no  relief."  It  has  been  held 
that  the  statute  absolutely  extinguishes  the 
right  of  the  cUOmant  Instead  of  affecting 
mer^  the  remedy.  18  C^c  987. 

The  judgment  As  affirmed.  All  the  Jus- 
flees  concurring.  ■ 


STATE  ex  reL  DAWSON,  Atty.  Gen.,  t.  KAN- 
SAS FLOUR  MILLS  CO.  et  aL 
(No.  19455.) 
(Snpreme  Court  of  Kausu.    May  12,  1917.) 

fSvUahif  fry  the  Oovrt.) 

1.  Mandamus  4»»132— Subject  —  Lowebim o 
OF  Dau. 

A  writ  of  maodamuB  will  issue  at  the  suit 
of  the  state  to  compel  a  corpwation  which  is  the 
owner  of  a  dam  to  lower  it  to  the  hefght  au- 
thorized by  law ;  bat  before  such  a  writ  will  is- 
sue it  miist  be  shown  by  a  lUear  preponderance 
of  the  evidence  that  the  dam  is  b^ber  than  is 
authorized. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  «  286,  '267.] 

2.  Waters  and  Water  Coub^es  *=>ieO  — 
GoNSTBucnoN  or  Dam  —  Special  Act  — 
Tbanbfeb. 

A  dam  built  by  an  individual  under  a  spe- 
cial act  of  the  Legislature  does  not  become  il- 
legal by  reason  of  being  transferred  to  a  cor- 
poration. 

_rBd.  Note.— B>>r  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  193,  195.] 

Original  mandamus  by  the  State  of  Kan- 
sas, on  relation  of  John  S.  Dawson,  as  At- 
torney General,  etc.,  against  the  Kansas 
Flour  Mills  Company  and  others.  Writ  of 
mandamus  Issued. 

F.  S.  Ja<^son,  of  T<^ka,  S.  M.  Brewster, 
Atty.  Gen.,  and  F.  P.  Lindsay,  of  Topeka, 
for  idalntitr.  T.  A.  Noftzger,  of  Wichita,  and 
Hurd  &  Hurd,  of  Abilene,  for  defendanto. 

MARSHALL,  J.  This  Is  an  orlf^nal  pro- 
ceeding In  mandamus.  In  Its  petition  the 
plaintiff  asks  that  the  defendants  be  com- 
Iteiled  to  remove  the  dam  built  by  C  Hoff- 
man across  the  Smoky  Hill  river  at  Enter- 
prise, Kan.  In  its  briefs  the  plaintiff  asks 
that  the  dam  be  lowered  2^  feet 

By  dmpter  46  of  the  Laws  of  1869  Hoff- 
man was  authorized  to  build  a  dam  across 
the  Smoky  Hill  river.  Section  1  oC  that 
act  Is  as  follows: 

"That  Qiristian  Hoffman  of  Dickinson  coun- 
ty, is  berebjr  authorized  to  construct  and  main- 
taia  a  millaam  across  the  SmiAy  Hill  river,  at 
Us  mills  in  said  county  at  or  near  the  south 
UbS  of  section  numbered  twen^  In  township 


numbered  tiiirteen  In  range  three  east,_  ttte 
sixth  principal  meridian:  Provided,  said  dams 
shall  not  be  made  more  than  seven  feet  high, 
and  shall  not  overflow  the  farms  or  lands  of 
any  other  perstm  outside  of  the  natural  banks 
of  said  river,  nor  interfere  witb  any  water  pow- 
er heretofore  Improved,  or  any  ford  or  miblic 
highway  heretofore  located:  And  provided,  fur- 
ther, that  said  dam  shall  not  be  continued  or 
maintained  any  longer  than  while  the  same  is 
used  bx  mnnuig  a  flouring  mill  or  other  na- 
(ddnery.** 

By  chapter  64  of  the  Laws  of  1870  Hoff- 
man was  authorised  to  raise  Hke  dam  from 
seven  to  nine  feet.  Section  1  of  that  act  Is 
as  follows: 

"fRiat  Christian  Hottman,  <rf  Dl<*inson  conn- 
ty,  is  hereby  aiatharixed  to  raise  Uie  mill  dam 
heretofore  constructed  by  him  across  the  Smoky 
Hill  river,  under  aud  by  authority  of  the  provi- 
sions of  sectiOD  <»ie,  chapter  forty-six,  6t  the 
laws  of  1860,  from  sevra  feet  to  a  point  not 
exceeding  nine  feet  in  height:  Provided,  how- 
ever, that  this  act  shall  not  be  held  or  amstmed 
so  as  to  relieve  said  H(rffman  from  being  liable 
for  any  damage  caused  by  tiie  constructing  or 
rairing  of  said  dam." 

^e  material  allegatlotts  of  the  petition 
are  that  the  defendants  have  constructed 
and  malntoined  a  dam  across  the  Smoky  Hill 
river  at  Enterprise,  Kan.,  15.79  teet  hi^  in 
the  center  and  19.79  feet  hl^  on  the  sides; 
that  in  the  CMistructlon  of  the  dam  the  de- 
fendants have  narrowed  the  diannel  of  the 
river  from  200  to  100  feet;  that  the  dam 
as  now  CMistructed  has  caused  the  water  to 
overflow  for  many  miles  above  the  dam; 
that  these  floods  have  damaged,  destroyed, 
and  obstructed  public  roads,  bridges,  and 
culverts;  that  the  dam  oonstltutes  a  nui- 
sance to  the  state  of  Kansas ;  that  the  fran- 
chise granted  to  .0.  Hoffman  has  been  by 
him  transferred  to  one  of  the  defendant  cor- 
porations; and  that  the  dam  Is  now  main- 
tained In  violation  of  law  and  at  Tariance 
with,  and  contrary  to,  any  franchise  or  cor- 
porate righto  of  either  of  the  def^danto. 
The  petition  also  alleges  that  the  Smoky 
Hill  rivw  is  a  navigable  stream,  and  that 
the  dam  is  an  obstruction  to  commerce. 

[1]  1.  The  principal  question  for  d^er- 
mlnatlon  Is  the  height  of  the  dam.  Charles 
W,  Reeder  was  appointed  commissioner  to 
take  the  testlmcmy  and  to  make  flndlnga  of 
fact  and  ooncluslcms  of  law.  This  he  did. 
His  findings  of  fact  and  conclusions  of  law 
are  against  the  plaintiff;  but  the  coumils- 
sloner  did  not  find,  and  his  r^Murt  does  not 
show,  the  height  of  the  dam. 

The  dam,  when  first  constructed,  was  on 
the  higheet  part  of  a  ledge  of  sand  rock 
running  across  the  river.  From  the  dam  the 
nxA  sloped  downward  both  up  and  down  the 
stream.  From  the  south  bank  of  the  river  the 
rock  extended  north  practically  levd  for 
about  50  feet,  wh^e  it  dropped  about  8  feet, 
and  extended  thence  north  from  25  to  60  fe^ 
It  th^  rose  again  to  a  point  about  5  feet 
hlfi^,  and  from  there  sloped  gradually  down- 
ward  to  the  north  bank  of  tiie  river.  The 
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erldenoe  doM  not  (dearly  disclose  the  faU 
In  tint  part  of  the  rock  actendlng  down 
stream  from  the  dam.  The  dam  has  twen 
r^ired  or  rectmstructed  twice  since  It  was 
first  built  These  repairs  or  reconstmcdona 
have  been  below  the  face  of  the  orlglaal 
dam  and  on  a  lower  level  of  the  rock  extending 
across  the  river.  Hie  first  dam  was  bnllt 
of  rock,  the  second  of  cribbing  filled  with 
rock,  and  the  third  of  concrete.  At  low 
water  the  crest  of  the  dam  In  the  center  Is 
about  16W  feet  above  the  water  Immediately 
below  the  rock  on  which  the  dam  Is  built. 
This  level  of  16%  feet  Is  maintained  for  147 
feet  North  and  Bontli  of  this  147  feet  there 
are  wing  walls  rising  3  or  4  feet  hlghw  and 
extmding  to  the  banks  of  the  river.  On  the 
147  feet  a  flush  board  Is  used,  by  which  the 
height  of  the  water  above  the  dam  is  In- 
creased. The  top  of  the  first  dam  was  7  leet 
above  the  lowest  point  of  the  bed  (rf  the  river 
where  the  dam  was  bnllt. 

The  facts  above  outlined  are  dearly  es- 
tablished by  the  evidence.  Theae  facts,  how- 
ever, do  not  determine  the  height  of  the  dam. 
On  that  questiffli  the  evidence  is  conflicting, 
unsatisfactory,  and  inoonidnslTe.  a%e  plaln- 
tlfl*B  evidence  tends  to  show  that  addltlona 
to  the  taught  at  the  dam  have  been  made  on 
a  number  of  oocasfons;  that  when  the  dam 
was  first  bunt  the  water  In  the  river  backed 
up  to  the  foot  of  a  riffle  or  fmd  known  as 
Humbarger*a  ftnd ;  that  witti  the  sncoesslve 
reconatmctlon  of  12ie  dam  Qxe  water  at 
Hnmbarger'B  ford  has  rals^  until  the  ford 
has  beomie  impassable;  and  that  at  low 
water,  when  the  flush  board  Is  used,  the  wa- 
ter backs  up  to  the  foot  of  a  dam  near 
Abllme  known  as  the  Brown  dam.  This  evi- 
dence tends  to  show  that  the  Increase  In  the 
hel^t  of  the  water  in  the  river  at  Hum- 
barger's  ford,  after  the  last  recoostructimi 
of  the  dam,  was  as  much  as  5  feet 

Ttie  dam  was  built  by  O.  HoilmuL  J. 
B.  Ersbam  was  Interested  in  Its  oonstructlon. 
He  obtained  power  therefrom  to  operate  a 
manufacturing  plant  These  men  testified 
as  witnesses.  Tbey  knew  better  than  any 
other  persons  what  was  done  when  the 
dam  was  first  bnUt  and  wbea  it  vbb  repaired 
or  reamstructed.  They  testified  that  the  top 
of  tile  first  dam  was  T  feet  abore  the  rock 
at  tbe  lowest  place ;  that  tbe  second  dam  was 
buOt  2  feet  bis^r  than  the  first  dam ;  and 
that  the  t(v  (tf  tbe  third  dam  was  bnllt 
practically  level  with,  or  possibly  a  few 
Inches  higher  ' than,  tbe  top  of  the  second 
dam.  In  their  testimony  they  made  state- 
ments from  which  It  might  be  concluded 
that  tbe  dam,  when  it  was  first  bnllt  and 
when  It  was  repaired  or  reconstructed,  was 
higher  than  above  indicated,  but  such  con- 
clusions cannot  be  reached  by  a  fair  inter- 
pretation of  their  testimony.  There  la  noth- 
ing anywhere  to  Indicate  that  any  witness 
knowingly  testified  falsely.  All  the  witnesses, 
BO  far  as  the  court  can  ascertain  from  tlie 


transcript  of  the  testimony,  testified  to  tbe 

facts  as  they  remembered  them. 

It  must  be  admitted  that  tbe  dam  obatroots 
tbe  flow  of  tbe  water  in  the  river.  The 
dam  wu  put  tbm  fOT  that  purpose.  It  does 
not  cause  the  overflow  of  any  land  at  wdl- 
naiy  stages  of  the  water,  nor  at  wdinuT 
stages  of  high  water.  Tbe  Smoky  Ulll  river 
has  overflowed  Its  banks  in  tbe  vidnlty 
this  dam  OB  several  occasions.  At  these 
timea  it  overflowed  Its  banks  at  oUwr  places, 
and  tbe  Kansas  river  below  the  Smoky  HUl 
river  or^owed  its  banks.  Then  neltber  . 
tbe  banks  of  the  Smcdiy  Hill  nor  f)i  the 
Kansas  river  bdd  tbe  vratere  that  were  oom- 
ing  down  these  streams.  It  la  a  known  foot 
that  all  tbe  Yearns  of  this  state  at  times 
Qov&r  tbe  battoma  ttom  bluff  to  bluff.  The 
abs^ce  of  dams  wlU  not  remedy  this  cmidl- 
tlon,  although  their  presence  will  aggravate 
It  But  the  higher  the  wa4««  get  the  less 
effect  do  tbe  dams  have.  will  be  true 

until  tbe  influoice  of  tbe  dams  will  be  prac- 
tically nothing, 

Tbe  Legislature  granted  to  Hoffman  the 
right  to  maintain  a  9-foot  dam,  knowing  the 
charact^  of  the  Smoky  HUI  river,  that  it  ran 
through  a  compfiratlr^  level  country,  and 
that  there  was  no  great  fiill  In  the  river  any- 
wb^  in  tbe  state.  Tbe  malntoiance  of  tbe 
dam  at  a  height  of  9  feet  is  within  tbe  terms 
of  tbe  franchise;  but  the  maintenance  of  that 
part  of  the  dam  that  Is  more  than  9  feet 
high  is  in  violation  thereof. 

The  plaintiff  argues  that  the  dam  Is  at 
least  11%  feet  high,  and  asks  that  It  be  re- 
duced to  9  feet  to  prevent  the  flooding  of 
highways.  The  pr(^r  maintenance  of  high- 
ways is  a  matter  of  public  ccmcem :  and  if 
a  citizen,  by  unlawful  conduct,  int^erea 
with  the  use  of  a  highway  in  any  way,  the 
state  may  prosecute  an  appropriate  action 
to  stop  that  interference. 

There  is  another  (iuesti<ni  of  public  con- 
cern disclosed  by  the  evidence  that  should 
be  considered  by  the  court.  Around  and  de- 
pendent on  this  dam  Is  Enterprise,  a  city 
of  800  or  900  people.  With  the  power  of  the 
dam  greatly  reduced,  as  It  would  be  if  2% 
feet  were  tak«i  off  the  top  of  it  the  Indus- 
tries dependent  on  the  dam  would  be  greatly 
crippled.  If  not  practically  destroyed.  The 
state  Is  Just  as  mudi  Interested  In  the  pros- 
perity of  the  city  of  Enterprise  as  It  la  In 
preventing  high  water  from  running  over 
public  roads. 

The  burden  of  proof  is  on  the  plain- 
tiff. It  should  satisfy  the  court  by  a  clear 
preponderance  of  the  evidence  that  the  dam 
is  more  than  9  feet  high  before  the  court 
will  be  warranted  In  making  any  order  di- 
recting a  reduction  In  the  height  of  the  dam. 
From  the  testimony  submitted  the  court  is 
unable  to  say  that  the  dam  for  the  147  feet 
Is  more  than  0  feet  high.  Tbe  evidence  does 
show  that  the  dam. for  the  147  feet  is  at 
least  9  feet  high.  It  then  necessarily  fol- 
lows that  the  north  and  south  ends  €A  the 
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dam,  ontrfde  of  the  147  feet  are  nun  Attn 
ft  feet  blgb. 

[S]  2.  The  plaintiff  arsoM  that  the  Kansas 
Floor  Mills  Company  cannot  operate  tliis 
dam  under  the  franchlae  to  Hoffman,  for  the 
reason  that  sadi  operation  la  a  TloUtion  of 
that  lection  of  the  state  OonstUntlon  {Oonst. 
art.  12,  I  1)  whldi  pnAlblts  the  Lenlslatnre 
flwnn  pasirtnff  any  q)eclal  act  eoofbrrlng  cor- 
porate powers,  fnie  acts  did  not  confer  any 
corporate  powers.  If  the  transfer  of  the 
dam  from  O.  Hoffnan  to  the  Kansas  Vlonr 
Mllla  Company  was  Told,  H<^aun  stlU  owns 
the  dam.  The  fact  tibat  the  dam  was  trans- 
ferred  to  a  corporation  does  not  make  the 
0-fbot  dam  DlesaL 

It  Is  not  necessary  to  determine  whether 
(V  not  the  Smoky  HUl  rlrer  at  Enterprise 
la  a  navigable  stream,  for  Hie  reason  that 
the  plaintiff  is  not  asking  that  the  dam  be 
removed,  hnt  Is  asUns  that  2%  feet  be  taken 
ftom  the  top  of  It  A  9-foot  dam  Intertieres 
with  navlgaUim  as  much  as  an  11%-foot 
dam  does.  By  asking  that  the  dam  be  re- 
duced 2%  faet,  tlie  plaintiff  practleally  abanr 
dons  the  conteittlon  that  ^  rivw  la  a  navl- 
gaUe  stream. 

A  writ  of  mandamus  will  Isana  to  compel 
ttie  defenduita  to  reduce  the  h^^t  of  the 
north  and  south  ends  of  the  dam  to  the  level 
of  the  147  fWt  U  the  center  thereof.  AU 
the  Jnatloea  ooacurrln&  ezoept  DAWSONt  Jt 
who  did  i»t  alt. 


PARRICE  T.  SCHOOL  DIST.  NO.  1.  RILBT 
AND  GEARY  C0UNTIB3S.   (Na  20863.) 

(Suprens  Ooort  of  Kansas.    May  12,  1917.) 

1.  Schools  akd  School  Districts  ^:9i35(5) 
— Teacheb— Ibrequlab  Contract  or  Eu- 

PLOYMEMT— RATinCATION. 

Whore  a  teadier  was  employed  by  the' 
bera  of  a  school  board  witbont  a  f(»inal  meet- 
ing of  the  board,  and  a  contract  waa  signed 
by  two  members  of  tbe  board  enKaging  her 
aervices  for  a  school  term  of  ei^t  months,  and 
the  contract  delivered  to  bor,  and  ander  such 
irretrular  employment  she  waa  permitted  to 
teach  for  four  months,  and  achoc^  warrants  for 
her  services  signed  by  the  members  of  the  iMard 
were  issued  each  montb  in  hw  favor,  and  she 
was  paid  paraoant  thereto  In  accordance  with 
her  contract,  the  circumstances  redted  amount 
to  a  ratification  of  her  irregular  contract  of 
employment. 

{Ed.  Note.— For  other  eases,  see  Sdiools  and 
ScW  Districts.  Cent.  Dig.  f  29T.] 

2.  SoHOOLa  AND  School  Districts  «=>141(4) 
—TaAOHBE—NBOLiGENCB— Statute. 

Where  a  school  board  informally  determines 
to  have  a  midwinter  vacation  of  two  weeks  on 
account  of  bad  roads  and  shortnge  of  coal,  and 
the  teacher  occupies  her  vacation  by  getting 
married  and  postpones  the  reopening  of  8cbo<M 
for  another  week  on  that  account,  notifying  the 
board  of  her  purpose  to  defer  the  reopening  of 
the  school,  but  not  reeeivinK  their  nasent  there- 
to, the  conduct  of  the  teacher  in  failing  to  re- 
open the  school  at  the  time  informaUy  deter- 
mined upon  by  tbe  board  is  a  qaeetion  of  ntgU- 


ffcnee,  governed  by  section  8DT5  of  the  Corr-. 
Statutes  of  1»15. 

[Ed.  Note.— For  other  eaaea,  are  Sehtxha  c: 
School  Districts.  Cent.  I>is.  S  302.] 

3.  ScHoou  JlHd  Schooi.  DuRBScra  ~ 
— Teacher— 'Duvi88Ai>—LiCABiUTT. 
TTie  statute  governing  tbe 

teadier  for  negUgenc*  requires  the 

of  tbe  eoon^  superintendent. 

a  dismissal  of  the  teacher      the  board  4aa  r 

relieve  tiie  acbool  district  mHB  liability  ta  \. 

teadier  under  the  etmtract  emplgyisH't 
IBd.  Note.— Pw  other  cases. 

School  Districts,  Cent.  Dig.  f  304.] 

Appeal  from  Dtefcrlc*  Gonrt,  KHey  Co~- 
ActlcD  1^  llatae  B.  Parrlck  agalnat  s.-  . 
District  No.  1,  Counties  of  Blley  and  G^  - 
Judgtnent  fn-  plaintiff,  and  defieBdut  i 

peals.  Affirmed. 

J.  V.  Hnmphrey  and  A.  8.  Hnnqjhrw.  t-  - 
of  Junction  City,  for  appellant.  F.  L.  Uj.- 
liams,  of  Clay  Center,  for  appellecL 

DAWSON,  J.  The  plaintiff  was  erapVT*.; 
as  teacher  In  tbe  defendant  acdiocd  digfr:* 
for  a  term  of  dght  mmitlis,  beglnnlnip  la  S--- 
tember,  1014.  The  board  dlamlsaed  ber  V 
cause  she  took  an  extra  week's  boiidayc  ■: 
Cbriatmas  time  without  the  conasat  of  tbe 
school  board. 

It  seems  Oiat  It  was  InftMinally  nDderas^d 
between  tbe  sdboiA  board  and  tlie  teaciier  H^x 
owing  to  bad  roads  and  shortage  of  coal  tbe 
midwinter  vacation  should  laat  two  we»-^ 
and  that  the  school  should  be  reopened  <c 
January  4.  1915.  The  teadier  wes  toM 
the  clerk  of  the  board  tha^  tbe  time  could  > 
made  up  by  extending  the  adUMrf  anotb-r 
week  In  the  qjtrlng.  3%e  teadier  was  mir 
Tied  during  the  vacation,  and  wrote  to  tbe 
clerk  of  the  sdUMd  board: 

"Tmp<»tant  bosiness  detains  me  for  anntVr 
week  so  I'll  not  be  back  until  Jan.  10th.  Wi^ 
you  please  let  the  othw  diildrai  know  vbea 
ru  be  backr 

This  did  not  suit  the  members  of  tbe  school 
board,  and  within  a  day  or  two  aft»-  Juin- 
ary  4th  another  teacber  was  employed.  Wbca 
the  plaintiff  appeared  for  duty  the  foUowln? 
week,  the  clerk  of  the  board  informed  ber 
that  on  account  of  her  takii^  tbe  extra  weti 
she  bad  bn^en  ber  ccutract,  and  bad  dismiss- 
ed herself.  After  some  parleying,  the  i^ain- 
tiCf  and  the  schocA  board  went  to  tbe  conotr 
seat  to  have  a  meeting  with  tbe  county  super- 
Intendent,  to  consider  the  matter  In  confer- 
ence 'with  that  officer  pursuant  to  tbe  statute 
(Gen.  Stat  1915,  |  8975),  which  provides  that 
the  district  board  In  cooj  auction  with  the 
county  superintendent  may  dismlaa  a  teacber 
"for  Incompetency,  crusty,  negligence  or  la- 
morality."  The  only  basis  for  invoking  this 
statute  waa  on  the  question  of  negUgenct. 
The  county  superintendent  disagreed  with  the 
school  board,  and  Stated  that  while  she  hoped 
the  teacher  would  resign,  she  said: 

"I  told  the  board  that  I  could  not  concur  in 
the  dismissal  of  the  plaintiff,  for  it  seemed  to 
me  she  had  not  been  snfficiently  aeclignt  Ixst 
ber  dismissal.   I  told  them  [the  boud]  that  I 
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^boucht  ahe  had  not  dmo  Jost  ri^t  in  •dimun' ; 
ins   school  over  one  week.    •    *    *    I  boped  ; 
they  [the  board]  would  chaose  their  mindB,  and 
1.  made  it  plaJs  to  Uiem  that  I  felt  I  couldn't  i 
concur  in  toe  dismiaaal  of  the  teacher." 

A.fter  the  term  of  scliool  closed,  the  plaln- 
tifl  not  having  aeeared  other  profeaalonal  em- 
ployment in  the  interim,  and  there  being  no 
su^estton  that  with  diligence  she  mlj^t  hare 
done  so,  this  action  was  begun,  and  Judgment 
was  rendered  against  the  sdiool  district  for 
th6  teocher's  wages  for  four  ifiontha,  whidi 
was  the  remainder  of  the  sdiool  term,  accord- 
lug  to  her  cMitract. 

11]  The  def aidant  school  district  contends 
that  the  contract  of  emplc^ment  was  never 
formaily  entered  Into  between  the  school 
board  and  the  teach^*,  that  she  procured  her 
CTftpHOTiiKat  nrerelj  by  interviewing  the  mem- 
bers of  the  school  tward  individually,  and 
that  her  contract  was  executed  In  the  same 
Irr^pilar  way.  Of  course  this  i»rooedure  was 
IxmiUd.  But  pursuant  to  this  Irr^ular  con- 
tract and  oEDployment,  the  teacher  was  per- 
mitted to  open  schocA  in  Septembw,  and  to 
teach  for  four  mootJu,  and  tlia  board  paid 
her  regularly  mmth  by  month  tax  ber  serv- 
loea.   1j\  view  of  thlsi  a  deiboae  based  upon 
tbe  irrsgolarity  «{  her  oMitract  <^  employ- 
moit  should  not  be  countenanced.  The  board 
were  more  derelict  than  the  teacher.  It  was 
tMx  daty  to  meet  fonnaUy  to  enn^oy  a 
tmcbier  and  to  contract  formally  with  her. 
It  was  Oeir  datr  to  meet  regularly  each 
month  and  ordw  paynmit  ot  her  salary  as 
It  became  dua  Tbaf  bad  no  right  to  dlaburae 
the  district  funds  In  any  other  manner.  If 
the  acts  of  the  school  board  were  called  In 
question  foi  kregolarly  paying  out  the  dis- 
trict funds,  the  members  of  the  board  would 
exerdae  their  wits  to  show  that  the  dlatrict 
funds  were  disbursed  with  sufficient  r^rolar- 
Ity  to  relieve  them  personally.  Doubtless 
they  are  upclSht  men,  but  it  Is  shown  that 
they  had  not  In  several  years  had  a  formal 
meeting  as  a  adtuxd  board,  and  the  new  teach- 
er secured  to  supplant  the  plaintiff  was  em- 
ployed in  the  same  irregular  way.  Oiio  mem- 
ber of  the  board  testified: 
'"Vbo  Bisnatnre  [to  the  plaiatiS  teadier's  oon- 
'   tract]  looks  like  my  wife's  writing.    She  has 
Bigned  a  scdiool  coder  or  two  when  f  wu  not  at 
home  without  my  consent   *       *   I  have  be«i 
a  Benber  of  the  board  tfa  seven  or  eight  years. 

*  *  *  We  have  always  employed  tiie  tcacber 
without  a  meeting  of  the  board.  Miss  Martin 
[tbe  new  teacher]  was  employed  the  same  way. 

*  *  «  I  did  not  learn  until  afto-  this  trouble 
that  the  law  required  a  board  to  meet  as  a 
board  in  order  to  hire  teaebeia." 

We  thlnlE  that  Anoe  the  irregularities 
touching  the  oontract  of  employment  and  Its 
otecatim  wwe  those  of  the  sdiool  board 
rather  than  those  of  Qie  teadter,  there  was 
a  sufficient  ratification,  for  the  purpose  of 
this  cose,  by  pmnltdng  ber  to  teach  four 
months  under  her  contract,  and  by  paying 
her  from  month  to  month  hi  accwdanoe  with 
ita  terms.  Of  oonrse  this  ratification  was  oC 
a  piece  with  the  loose,  Irregular  conduct 
which  had  ctaaractsrlsed  all  the  acts  ot  the 


school  board,  hut  under  the  drcumatancea  we 
think  it  was  so  dos^  akin  to  ratification 
that  It  will  be  recognlied  as  sncfa.  Sullivan 
V.  Sdiool  District.  30  Kan.  847,  18  Paa  287; 
Jonea  t.  Sdiool  District,  7  Kan.  Jmp.  372,  51 
Pac.  &27 ;  Sdiool  District  t.  Stone^  14  OAo. 
App.  211,  59  Pac.  889 ;  Hull  T.  Ind.  Diet  Ap- 
UngtOD,  82  Iowa.  686,  4697.7.1063,  48  N.  W. 
82. 10  U  IL  A.  278:  Crane  v.  School  District 
No.  6,  61  MidL  20D.  28  N.  W.  106;  Graham 
V.  Sdiool  District,  83  Or.  268,  54  Pac  186;  35 
Cyc.  1086. 

[2]  Turning  now  to  the  ground  of  the 
teacher's  dismissal  for  negligence:  The  stat- 
ute provides  tbat  ttw  sanction  at  the  county 
superintendent  Is  necessary  to  dlsmlsa  a 
teadier  for  that  delinquency.  For  reasons 
which  seemed  sufficient  to  the  county  aaper- 
intendent,  she  withheld  her  amcorrence 
therein.  The  county  superintendent  had  a 
right  to  exercise  her  discretion— her  own 
good  Judgment — with  due  conslderatlOQ  to 
all  the  circumstances.  With  the  exerdae  of 
that  discretion,  the  court  has  no  right  to  in- 
terfere. It  Is  not  enough  that  the  court 
mls^t  think  the  drcumstancee  suffident  to 
justify  the  dismissal  of  the  teadier.  Unless 
the  court  Is  prepared  to  hold  tbat  the  super- 
intendent had  abused  her  discretion  In  re- 
fusing to  sanction  the  teadier's  dismissal,  we 
may  not  meddle  with  this  offldal  matter  vest- 
ed in  her  by  the  statute.  SchotH  District  v. 
Davles,  68  Kan.  102,  76  Pac.  400;  Board  of 
Education  v.  Sh^herd,  90  Kan.  628,  185  Pac. 
605.  Although  a  majority  of  the  school 
board  may  blnS  the  board  (Oen.  Stat.  1916, 
fi  10973,  fourth  danse),  the  authority  for  dis- 
missing a  teacher  for  uegUgmce,  etc..  Is  not 
vested  In  a  mere  majority  of  four  p«wnB, 
the  three  members  of  the  board  and  the 
superintendent,  but  requires  the  Ind^ndent 
assent  of  the  superintendent  in  addition  to 
that  of  the  board.  While  the  assent  of  a 
majority  of  tbe  school  board  would  be  suffi- 
dent to  fix  the  attitude  of  the  board,  the  in- 
dQ;>endent  concurrence  of  the  superintendent 
belug  withheld  and  denied,  the  pretended 
dismissal  of  the  teacher  was  of  no  legal  ef- 
fect. State  ex  reL  v.  Haskell  County,  02 
Kan.  961, 142  Pac.  246.  In  this  way  the  Leg- 
islature, In  its  wisdom,  has  sought  to  safe- 
guard district  school  teachers  from  dismissal 
without  suffldent  cause  or  throu^^  arbitrary 
acttm,  caprice,  or  hojustioa  on  tiie  part  of 
the  school  board. 

[S]  A  line  of  argument  discussed  Is  tbat 
the  statute  governing  dismissal  of  teachers 
for  negligoice  was  not  ^licaUe.  If  not, 
then  the  question  was  propwly  submitted  to 
the  Jury  as  to  whether  the  taidng  of  an  ex- 
tra week's  vacation,  under  all  the  drcum- 
stances,  was  such  a  breadk  of  tiie  contract 
the  teadier  as  to  warrant  its  resdsslon 
by  the  sdiool  board.  This  phase  of  the  case 
was  fully  covered  by  the  instructions.  We 
incline  to  the  view  that  tbe  matter  was  gov- 
erned ,by  tiie  statute  (Oen.  Stat  WIS,  i  8876)^ 
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but  altbougli  the  trial  court  did  not  take  that 
view  of  Uie  case,  the  result  is  not  affected 
(Saylor  r.  Crooker,  97  Kan.  624,  i^l.  par.  4, 
156  Pac.  737). 

We  discern  nothing  more  In  this  case  that 
needs  discussion.  The  Judgmoit  Is  affirmed. 
All  the  Justices  concurring. 


SOHOOL  DIST.  NO.  8,  TWIN  FALLS  CX>UN- 
TT,  Y.  TWIN  FALLS  COUNTY 
MOT.  riRB  INS.  OO. 

(Sapreme  Oourt  of  Idaho.    Ma;  4,  1917.) 

1.  Schools  and  School  Dibtbicts  <S=>90  — 

MeUBBBSHIP  IK  GOUHTT  MimTAIi  FZU  IH- 
SnSANOB  OOHPAirT?-*Ol>HmTimOVAL  Pbo- 

TISI0N8. 

A  school  district  cannot,  under  section  4  of 
article  8  md  section  4  of  article  12  of  the  Oon- 
ititvtion,  become  a  mraaber  of  a  county  matoal 
fire  insarancfl  company  organ ized  under  the 
Laws  of  1911,  p.  768,  aa  anwnded  by  Lavs  of 
1918,  p.  129. 

raJd,  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  »  209,  211-^218.] 

2.  Municipal  Cobpoutxons  «=»878— Intbb- 
EST  IN  Private  Entebfbiss— CoNtrnTimoif- 

AL  PBbVlSIONS. 

Section  4  of  artida  8  and  section  4  of  article 
12  of  the  CoaBtituti<Hi  are  intended  to  prevent 
any  county,  city,  town,  or  other  munidpat  cor- 
poration from  becomintr  interested  in  any  pri- 
vate enterprise  or  from  asing  funds  derived  by 
taxation  in  any  manner  in  aid  at  uy  private 
enterprise,  witli  the  e-Tceptions  provided  for  in 
section  4  of  article  12, 

[Ed.  Note. — For  other  case^  see  Municipal 
Corporations,  Cent.  Dig.  U  184&~18t)0.] 

3.  Schools  anp  School  DiSTErcTS  ®=>90  — 

"MUNICIFAL  CoBPOBATIOK"— CONSTITDTION- 

Ai.  Pro  VISIONS. 
A  school  district  is  a  "municipal  corpora- 
tion" within  the  meaning  of  section  4  of  article 
12  of  the  Conatitntlon. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S§  209,  211-213. 

For  other  definitions,  aee  Words  and  Phrases, 
First  and  Second  Series,  Mnnidpal  Corpora- 
tion.] 

4.  Schools  and  School  Distsiots  4=982(1), 
90— Meubebshif  of  Distbict-^Recoveet  on 
conteact. 

The  liability  of  a  member  of  a  county  mn- 
toat  fire  insurance  company  is  unlimited,  and 
therefore  a  contract  by  which  a  school  district 
seeks  to  become;  a  member  of  such  organization 
is  void  under  section  3  of  article  8  of  the  Consti- 
tution. Held,  that  a  contract  of  insurance  be- 
tween a  school  diatrict  and  a  county  mutual  fire 
insurance  company  is  void,  and  will  form  no 
basis  for  recovery  as  against  the  insurance  com- 
pany for  loss  by  fire. 

HBd.  Note.— For  other  cases,  sse  Schoob  and 
School  Districts,  Cent  DigTlf  197,  209,  211- 
213.] 

6.  InSUBAITCE  ^»55— GOUKTT  MUTtTAL  FZBE 
IffSUBAirCa  COHPANY  —  MBMBraSHIP— LlA- 
BILZTT. 

A  county  mutual  fire  insurance  company 
cannot  accept  a  member  whose  liability  may  be 
limited. 

[Ed.  Note.— For  otter  cases,  wt  Inrarance, 
OsDt.  J»t.  H  67-69.] 


6.  EsroppiL  «»0S  —  BffoFPKL  nr  Aid  ov 
OonTBAov-CoNanTcnoNAi.  and  SrATOTOvr 

PnoTistoNa. 
An  estoppel  can  never  be  invoked  in  aid  of 
a  contract  which  is  expressly  prohibited  by  a 
constitutimal  or  statutory  provision. 

[Kd.  Note.— For  odier  eaaest  jko  Bstoppel, 
Cent.  Dig.  SS  121-125.  127.] 

Appeal  from  District  Oonrt,  Twin  Falls 
Oonnty;  B.  A.  Waltara,  Judce. 

Actloa  by  ^dboA  District  No.  8  In  tbe 
County  ot  Tvln  Falla,  State  of  Idaho,  against 
the  Twin  Falls  Cotintr  Mvtiul  Fixe  Insur- 
ance Company.  Judgment  for  plaintiff,  and 
defendant  ai^teals.  Reversed. 

W.  P.  Outfarle  and  A.  H.  Bowen,  both  ol 
Twin  Falls,  for  appellant.  Lmigley  ft  Wal* 
txn,  C  O.  Longl^,  and  Taylor  Cummins,  all 
of  Twin  Falls,  ftv  reqKmdent. 

RICB,  J.  Thli^  aeticm  was  instituted  by 
the  respondent  in  the  district  court  for  Twin 
Flails  county  to  recover  1^>on  an  aU^ml  con- 
trajct  ot  iDsnrance.  From  a  Jodgment  In  fa- 
vor of  respondent  this  appeal  was  taken.  In 
the  cc»nplalnt  it  Is  alleged  that  the  i^atntifT 
below,  respondent  here,  is  a  sdhoo^  district 
orgBtilzed  under  the  laws  ot  this  state ;  that 
the  defeaidant,  appellant  here,  is  a  mutn&l 
Are  insurance  company  organised  under  the 
laws  ot  this  state  and  doing  business  In  Twin 
Falls  county.  It  is  further  alleged  that  ttie 
re^Kmdeht  applied  to  appellant  for  Insarance 
on  Its  school  building,  and  that  the  ai^Ilant 
agreed  to  insure  the  same;  that  the  building ' 
so  sought  to  be  Insured  was  burned;  and 
that  ai^ellant  failed  to  pay  the  Insurance  as 
agreed.  To  the  complaint  demurrer  was 
filed,  upcm  the  ground,  amcmg  others,  that  the 
complaint  did  not  state  facts  suQiclent  to  con- 
stitute a  cause  of  actloa. 

[1]  Under  the  Cbnstltutlon  of  the  state, 
sdiool  districts  are  prohibited  from  becoming 
members  of  a  county  mutual  Are  Insarance 
company.  Section  4  of  article  8  ot  the  Con- 
stitution Is  as  follows: 

"No  county,  city,  town,  township,  board  of 
education,  or  school  district,  or  other  subdivi- 
sion, shall  lend,  or  pledge  the  credit  or  faith 
thereof  direcUy  or  indirectly,  in  any  manner, 
to,  or  In  aid  of  any  individual,  association  ot 
incorporation,  for  any  amount  or  for  any  pur- 
pose whatever,  or  become  responsible  for  any 
debt,  contract  or  liability  of  any  individual,  as- 
sociation or  corporation  in  or  out  of  this  state." 

Section  4  ot  article  12  of  the  C<mstltuaon 
contains  the  following  ptovlsion: 

"No  county,  town,  city  or  other  municipal  cor- 
poration, by  vote  of  ita  citincns  or  otherwise, 
shall  ever  become  a  stockholder  in  any  joint 
stock  company,  eorporaticm  or  association  what- 
ever, or  raise  mtmey  for,  or  malie  donation  or 
loan  its  credit  to,  or  in  aid  of,  any  such  com- 
pany or  association." 

In*  the  case  of  Atkinson  v.  Boatd  of  Ocmu- 
missloners,  18  Idaho,  282,  108  Pac.  1046,  2S 
L.  B.  A.  (N.  S.)  412,  this  court,  speaking  of 
sectloos  2  and  4  of  article  8  ot  the  Cmistttu- 
tlcm,  said: 


»For  oQivr  CMM  >«•  Mffle  topic  and  KBrT-NVMBaB  in  mil  K«y-Numker«d  Pitwts  and  Indnea 
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"SoetiMi  2  pnAiblta  the  state  In  any  manner 
ever  becomioK  intmsted  with  any  individual, 
AWKdation,  or  corporation  in  any  buiiness  enter- 
priM,  and  it  likewise  pn^btts  the  state  in  any 
manner  loaning  its  credit  to  the  aid  of  such  an 
enterprise  or  becomlns  &  stockholder  therein; 
wnile  section  4  makes  substantially  the  some 
prtAiMtion  afiainst  any  county,  city,  town,  town- 
ship, board  of  education,  school  district,  or  other 
subdiviBioD  of  the  county  or  state,  ever  lending 
its  credit,  either  direct^  or  indirectly,  to  any 
bnidness  enterprise  in  aid  of  any  Indiridtial,  as- 
soelntitm,  or  corporation.  Section  4  oT  artlde  12 
reiterates  snbstantially  tiie  ssme  thii«  with  ref- 
erence to  counties  and  municipal  corporations 
as  is  provided  against  in  section  4  of  artit^e 
8.  Section  4  of  artide  12,  however,  specifically 
avthoxizes  eittes  and  towns  to  contract  indebt- 
ednesB  for  'sdiool,  water,  sanitary,  and  Ufamii- 
natins  purposes,*  thereby  excluding  all  other 
purposes  not  governmental  in  their  character." 

[1,  t]  "One  aaGUmu  of  tbe  ConsUtntloa  re- 
tend  to  are  ntit-cperMTe.  Tbey  we  in- 
tended  to  prevent  any  county,  tAty,  town,  or 
other  municipal  corporatl<m  from  lending 
credit  to  or  becoming  interested  In  any  pri- 
vate enterprise,  or  from  using  funds  derived 
by  taxatioD  in  aid  of  any  private  oiterprise, 
wltXi  the  exoepOiOOB  provided  for  to  section 
4  «e  article  12.  It  Is  troe  that  sectifln  4  of 
article  12  does  not  spedflcally  mention  scbool 
Astricts,  %ut  when  the  other  provisions  of 
the  OonsCltntioa  are  takm  Into  conurideratkn, 
as  as  the  objects  sought  to  be  attained, 
it  must  be  held  that  scbool  districts  are  mo- 
nldpal  corporations  within  the  meaning  of 
said  section  4.  Maxon  v.  School  Dlst,  6 
Wash.  142,  81  Pac.  462,  82  Pac.  110;  State 
T.  Crimes,  7  Wash.  191,  34  Pac.  833;  Pioneer 
Irrigation  Dist  v.  Walker,  20  Idaho,  60S,  at 
page  615.  119  Pac  304. 

In  Fenton  v.  Board  ef  County  Oommlssion- 
ers,  20  Idaho,  892, 119  Pac.  41,  this  court  held 
tliat  school  districts  are  not  mnnlctpal  oor- 
pMatlODS  within  the  meaning  of  section  6  of 
artlde  7  of  the  Ooostttutlon,  and  In  that 
opInlOD  the  court  said  that  it  did  not  think 
artlde  12  thereof  Indaded  them.  The  hold- 
ing In  that  case  ^ould  be  confined  to  the  sec- 
tlCMi  of  the  Otmstltutlon  under  consideration 
tli»«ln.  It  would  be  contrary  to  the  intent 
and  purpose  of  tibe  Constitution  to  iuM  that 
a  school  district  is  not  included  within  the 
term  "other  munldpal  corporatloD"  contain- 
ed In  section  4  of  artide  12  thereof. 

[4,  B]  To  permit  a  school  district  to  bMnne 
a  member  of  a  county  mutual  fire  Insurance 
company  would  be  to  Indirectly  sancticMi  the 
use  of  public  funds  raised  by  taxation  tea  a 
private  as  distinguished  from  a  public  pur- 
pose. The  ai)i>ellant  company  was  organized 
under  Sess.  Iaws  1011,  p.  767,  as  amended  by 
Sees,  r^aws  1918,  p.  129.  The  purpose  for 
which  a  county  mutual  fire  Insumnce  com- 
pany may  be  organized  is  expressed  In  the 
(Opening  sentence  of  said  law,  wbldi  reads  as 
follows: 

"Twenty-five  or  more  persons,  citiiens  of  Ida- 
do  and  owning  insurable  property  in  any  county 
in  this  state,  may  form  a  county  mutnal  fire  in- 
surance company  in  such  county  for  the  purpose 
of  insuring  each  other  against  loss  by  fire,  light- 
ning, tcxnadOi  windstorm  or  hailstona  on  prop* 


erty  situated  In  the  county  in  which  the  bead- 
quarters  of  the  association  are  located." 

The  statute  further  provides,  with  i^se- 
enoB  to  articles  of  UuxMpwatlon  of  such  eora- 
panles,  as  A>llowa: 

'Tbey  shall  also  state  the  objects  of  tbe  or- 
ganization as  being  one  or  more  of  the  objects 
set  forth  In  this  aecdob,  and  to  enforce  any 
contract  which  may  be  by  them  entered  Into, 
by  which  those  entering  therein  shall  agree  to 
be  assessed  specifically  for  incidental  purposes 
and  for  the  payment  of  losses  which  occur  to  its 
members." 

It  Is  further  E^vvlded: 

"Such  company  shall  In  no  instance  have  tbe 
power  to  insure  the  property  of  others  than 
members  of  the  company,  and  all  the  polldes 
issued  by  the  company  must  state  specificallv 
that  the  liability  of  eaen  member  is  not  limited." 

It  Is  evident,  therefore,  that  a  person  can- 
not become  a  member  of  ai^Uant  company, 
or  any  sudi  company,  without  becfHniug  an 
insurer  of  the  property  of  other  members, 
and  his  liability  for  the  benefit  of  the  other 
members  will  be  unlimited,  or  limited  only 
by  the  amount  of  Insura^  in  force  and  the 
solvency  of  the  members  of  the  company. 

By  the  terms  of  section  3  of  article  8  of  the 
Constitution  a  school  district  is  prohibited 
from  incurring  any  Indebtedness  or  any  lia- 
bility In  any  manner  or  for  any  purpose  ex- 
ceeding In  any  year  the  income  or  revenue 
provided  for  it  for  sudi  year,  without  the 
assent  of  two-thirds  of  the  qualified  electors 
thereof  voting  at  an  election  to  be  held  for 
that  purpose.  The  language  of  this  section 
Is  very  broad  and  prohibits  the  Incurring 
of  any  indebtedness  or  any  liability  in  any 
manner  or  for  any  purpose  contrary  to  its 
provisions.*  It  may  be  that  a  postponed  con- 
tingent liability  is  not  an  indebtedness  with- 
in the  meaning  of  the  section  of  tbe  Constitu- 
tion until  the  contingency  has  occurred,  but 
it  is  a  liability  which  may  become  an  indebt- 
edness upon  the  happening  of  the  contin- 
gency. Liabilities  which  are  assumed  by  vir- 
tue of  membership  in  a  coimty  mutnal  fire 
Insurance  company  are  not  within  the  con- 
trol of  the  member  or  limited  In  amouqt,  and 
the  contingency  may  occur  at  any  time.  The 
assumption  of  audi  liability  by  a  school  dis- 
trict is  contrary  to  the  provisions  of  section 
3  of  article  8  of  the  Constitution. 

It  may  be  that  the  purpose  of  the  respond- 
ent in  attempting  to  become  a  member  was 
simply  to  purchase  insurance,  and  that  the 
actual  assessments  which  it  would  be  called 
upon  to  pay  probably  would  be  less  to  amount 
than  the  fixed  premiums  required  by  regular 
insurance  companies,  but  such  considera- 
tions cannot  prevail.  The  case  of  French  v. 
Mayor  of  City  of  MiUvUle,  66  N.  J.  Law.  392. 
49  AtL  4G5,  Is  not  in  point  The  law  Incor- 
porating the  mutual  Insurance  company  in- 
volved In  that  case  Is  not  at  hand,  but  It 
appears  from  the  opinion  of  the  court  that, 
though  the  city  became  a  "member"  of  a 
mutual  insurance  company,  the  ct»npany  was 
entirely  different  from  the  appellant  herdn 
for  the  reason  that  the  maxifaum  liability  of 


Digitized  by  Google 


11T6' 


16*  PAOinC  BBFOBTBB 


the  member  was  always  fixed,  and  Ibeirefore 
the  city  did  not  assnme  an  unlimited  liability 
and  did  not  become  an  insurer  of  tbe  other 
members  of  the  corporation. 

Not  only  la  a  school  dlatrict  prohibited 
from  becoming  a  member  of  sucii  insurance 
company,  bat  the  coapanj  Itself  by  neces- 
sary lmpUcatl<Hi  Is  prohibited  from  accepting 
as  a  member  any  peiBon  irtiose  UabUUy  may 
be  limited. 

[>]  It  follows  that  there  oonld  have  been 
no  contract  of  Insurance  existing  between  the 
respondent  and  appellant,  and  this  actitm 
cannot  be  maintained.  Corbltt  v.  Salem  Gas- 
Ugbt  Co.,  6  Or.  406,  25  Am.  Bep.  541.  Be- 
spondent  contend^  however,  that  the  appel- 
lant was  estopped  to  deny  the  existence  of 
the  contract  of  insurance  by  reason  of  the 
fact  that,  owing  to  the  representations  of  the 
agents  ot  appellant,  the  respondent  was  In- 
duced to  cancel  a  portion  of  an  Insurance 
policy  whidi  had  been  Issued  upon  its  prop- 
erty. While  it  Is  doubtful  whether  sufBcient 
facts  to  constitute  an  estoppel  were  alleged 
or  proved  in  this  case,  yet  that  consideration 
Is  not  Important  Estc^pel  cannot  be  In- 
voked to  prevent  the  denial  of  iwwer  in  a 
municipal  corporation  to  enter  into  a  con- 
tract whldi  is  expressly  prohibited  by  a  con- 
stitutional provision  or  a  statute.  City  Coun- 
cil of  Montgomery  v.  Montgomery,  etc..  Plank 
Road  Co.,  31  Ala.  76;  Dillon  on  Municipal 
Corporations  (5th  Ed.)  p.  1183;  Portland  v. 
Bituminous  Paving  Co.,  33  Or.  307,  52  Pac. 
28,  44  L.  B.  A.  527,  72  Am.  St  Itep.  713; 
Montgomery  v.  Whltbeck,  12  N.  D.  385,  96  N. 
W.  327;  In  re  Mutual  Guaranty -Fire  Ins. 
Co.,  107  Iowa,  143,  77  N.  W.  808,  70  Am.  St 
Bep.  140;  and  compare  McNutt  v.  Lemhi 
County,  12  Idaho,  63,  84  Pac.  1054. 

The  Judgment  is  reversed.  Costs  awarded 
to  appellant 

BUDGE,  O.  J.,  and  MOBOAN,  J.,  concur. 


UTAH  IMPLEMENT- VEHICLE  00.  T. 
KBNYON. 

(Snprem«  Court  of  Idaho.    May  6,  1917.} 

1.  Bells  and  N'otbs  «=a443(4>— Assigneb  iob 
Collection— Beal  Paeiy  in  Inierkst. 

One  who  holds  a  note  by  aimiKuineut  for 
the  purpose  ol  collection  is  the  real  part;  in  in- 
tenat  iu  his  own  name. 

[Ed.  Note^For  other  cases,  see  BUls  aod 
Notes,  Cent  Dig.  |  1380.] 

2.  Bills  and  Notes  <e=»443(4)  —  Indobsbe  — 
RioiiT  or  Action— "IloLDEu." 

An  indorsee,  who  is  in  poBseasion  of  a  prom- 
isBwy  not^  is  the  "holder"  thereof  and  may 
■ne  thereon  Jn  his  own  name. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 

Notes.  Cent  Dig.  {  1880. 

For  other  defioitious,  see  Words  and  Phrases, 
first  and  Second  Senes.  Holder.] 

Appeal  from  District  Court  Cassia  Coun- 
ty; Chas.  a  Stochalager,  Judge. 
Action  by  the  Utah  Imt^ment-Veblcle 


Cmnpany  against  W.  D.  Kenyon.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed, with  Instruction  to  enter  Jodgment 
for  plaintiff. 

Charles  A  SnnderUn,  of  Burl^,  for  appel- 
lant. T.  Bail^  Lee,  of  Bnrkv,  toe  re- 
spondent 

BUDGE,  a  J.  This  action  was  brought 
by  appellant  on  a  promissory  note,  executed 
by  respondent  and  made  payable  to  the  or- 
der of  the  Snake  River  Imi^ement  Company, 
Limited.  The  note  was  in  the  principle  sum 
of  $2,300,  was  dated  November  20,  1911,  dii» 
on  or  before  two  years  after  date,  and  bors- 
interest  at  the  rate  of  five  per  eeiA.  per  an- 
num from  January  1,  1912.  It  Is  alleged  In 
the  complaint: 

"That  on  or  about  tlie  18th  day  of  January^ 
1914,  for  a  valuable  craisideratioa,  tbia  promis- 
sory note  was  duly  and  legally  assigned  by  in- 
dorsement and  delivery,  by  the  said  Snake  Biver 
Implement  Company,  Limited,  to  the  plaintiff 
in  this  action.  Plaintiff  is  now  the  lawnl  own- 
er and  holder  of  this  note." 

The  answer  denied  ttiat  the  note  '*was  for 
any  ctmsideratlon  duly  or  legally  or  at  all 
assigned  or  Indorsed  by  said  Snake  Blver 
Implemoit  Company  to  said  plaintiff."  And 
it  is  afflrmattvely  alleged  in  the  answer: 

"That  said  note  was  assigned  without  an- 
thority  to  said  plaintiff  by  some  (Hie  in  the  offico 
of  the  said  Snake  Biver  Implement  CcHnpany; 
that  said  Snake  Biver  Implement  Company  has 
never  received  any  consideration  for  said  note, 
but  that  this  defendant  is  cbarired  with  saia 
note  at  this  time  on  the  books  of  said  company^ 
and  that  payment  of  said  note  is  now  being  de> 
manded  of  this  defendant  by  said  alleged  as- 
signing company.  Denies  that  plaintiff  Is  the 
lawful  owner  or  bolder  ot  said  note,  but  alleges 
that  the  tme  owner  is  the  said  Bnake  Binr  Im- 
plement Company." 

The  answer  further  admitted  that  appel- 
lant made  demand  upwi  respondott  for  the 
payment  of  the  note.  The  cause  was  tried 
by  a  court  and  a  jury.  The  jury  rrtnmed  a. 
special  verdict,  finding: 

(1)  That  the  Snake  Biver  Implement  Com" 
pany  had  received  conslderatkm  from  appel- 
lant for  the  note. 

<2)  That  at  the  time  of  the  InstltiitlOD  of 
the  suit  appellant  held  the  direct  note  of  the 
Snake  Biver  Implement  Company  for  the  In- 
debtedness owed  appellant  by  the  said  com- 
pany. 

C3)  Ttaat  the  Snake  Blrar  Implement  Com- 
pany, by  Its  duty  auttiortxed  agent  legally 
and  lawfully  assigned  the  note  ficnr  a  TaluaUe- 
conrtderatioD  to  appellant  without  any  Ilml- 
tatl<His  as  to  ownership. 

(4)  ^niat  appellant  was  the  l^M  owner  and 
bolder  of  the  note. 

(5)  That  the  note  was  aadgned  to  appel- 
lant as  secnritr  tor  Indebtedness  owed  ^pd- 
lant  by  the  Snake  Biver  Imi^emait  Oompany. 

Up<m  these  findings  the  coort  entered  a 
judgment  f<nr  the  respondoit  TtOa  appeal 
Is  ftom  the  Judgment  and  from  an  order. 
Bled  the  same  day  as  the  Judgment  dlssolv- 
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tng  the  atUiAment  wblcb  had  been  thereto- 
fore Imud  and  levied  acalnst  the  property 
of  Uie  respondent  lliat  pcntlon  ot  tbe 
peal  wbldi  appeals  trma  the  order  dlsaolvlnK 
tbe  attadunent  wUl  not  be  coDStdered,  for 
the  reason  that' no  bond  was  filed  anffidoit  to 
conUnoe  In  force  the  attachment,  as  pro- 
Tlded  In  section  4814.  Ber.  Codes. 

Appellant  assigns  the  following  errors: 
First,  that  the  Judgment  will  not  support  the 
findings  of  the  Jury;  secmid,  the  evidence  Is 
wholly  insufficient  to  support  the  Judgment ; 
third,  the  Judgment  Is  erraneoas.  In  that  the 
court  found  In  favor  of  respondent  and 
against  appellant;  fourth  the  Judgment  Is 
not  sati^rted  by  the  law  of  the  case. 

[1,  2]  The  only  questions  Involved  are: 
First,  was  there  a  valid  assignment  of  the 
note?  second,  Is  appellant  the  real  party 
In  interest?  All  of  the  evidence  shows  that 
respondent  executed  the  note  and  delivered  it 
to  the  Snake  River  Implement  Company; 
that  the  Snake  Itlver  Implement  Company 
authorized  the  asslgnmmt  thereof  to  appel- 
lant; that  the  said  note  was  duly  assigned 
and  indorsed  by  C.  C  Peterson,  the  general 
manager  of  the  Snake  River  Implement  Ck>m- 
pany,  and  delivered  to  a^^llant;  that  ap- 
pellant was  authorized  to  collect  the  note; 
and  that  whatever  sum  should  be  oollected 
upon  the  note  should  be  credited  by  appellant 
upon  the  Indebtedness  of  the  Snake  River 
Implement  Company.  The  evidence  is  con- 
cUnslve  and  uncontradicted  upon  all  of  these 
points.  The  law  Is  well  settled  in  this  state 
that  under  such  drcumstanoes  the  holder  of 
the  note  Is  authorized  to  sue  upon  It  The 
contndllng  case  npon  the  question  is  Gralg 
V.  Palo  Alto  Stock  Farm,  16  Idaho,  701,  102 
Pac.  SOS.  The  law  is  there  clearly  annonnoad 
to  the  effect  that  where  one  holds  a  note  by 
assignment,  for  the  purpose  of  collection,  he 
is  the  real  party  in  interest  snd  Is  author* 
Ised  to  sue  therecm  in  his  own  name,  and 
that  the  holder  of  a  negotiable  Instrument 
is  the  payee  or  Indorsee  who  Is  in  possession 
of  it,  or  the  bearer  thereof.  The  Craig  Case 
has  been  followed  in  Home  Land  Co.  v,  Os- 
bom,  1»  Idaho,  OS,  112  Pa&  764;  Anderson 
V.  Coolln,  28  Idaho,  494,  155  Pac.  677.  See, 
also,  B rumba ck  v.  Oldham,  1  Idaho,  709; 
Pomeroy,  Ck>Ae  Remedies  (4th  Ed.)  {  70, 

It  Is  impossible  to  determine  upon  what 
theory  of  law  the  trial  court  proceeded  in 
rendering  Judgment  for  respondent  under  the 
facts  as  found  by  the  Jury  or  as  disclosed 
by  the  evidence.  Indeed,  under  the  evidence  in 
this  case,  the  appellant  was  entitled  to  a 
directed  verdict,  and  there  was  no  real  oc- 
casion for  submlttinc  evm  the  finding  of 
facta  to  the  Jury. 

The  Judgment  Is  therefore  reversed,  and  the 
trial  court  is  instructed  to  enter  Judgment 
tax  tbe  appellant,  in  accordance  with  tbe  pray- 
er of  his  ccHuplfdnt  and  the  principles  herein 
announced.  Costs  awarded  to  alipellant 

MORGAN  and  RICH,  JJ.,  concur. 


•     WINDSOB  ▼.  HOLLOWAY  at  d. 
(Supmoe  Court  of  Orsgon.  May  22,  lOlTJ 

1.  Costs  *=»277(8)— PATiiriNT— Stat  or  Sub- 

SBQUEHT  SniT. 

It  is  within  the  diBcretionary  jpower  of  a 
court  to  stay  proceediogs  in  a  suit  until  tbe 
plaintifiF  therdn  shall  have  paid  the  costs  toh 
aessed  against  him  in  a  prior  salt  between  the 
same  parties,  involviog  BUbBtantially  the  same 
matter  asd  praying  for  the  same  relief. 

[Ed.  Note.— For  other  caaes,  aee  Costs,  Oent 
DliK.  H  1061-1053.] 

2.  Appeal  aso  Krbob  ^82(4)  —  DEcxaxoNs 
Apfkausiz— Stat  ot  Pkoceediito»-^sib. 

An  order  providing  that  plaintiff  shall  pa; 
the  costs  of  prior  auit  within  w  days,  and  in  de- 
fault thereof  his  suit  shall  be  dismissed,  is  iu- 
terlocntory  and  not  appealable  pending  espira-  - 
tion  of  the  90  days. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8S2.  Knj 

3.  Costs  «s>277(3)— Patmbht— Stat  or  Pao- 

OESniNOS— OlSCBKTION. 
Where  a  decree  was  entered  enjoining  a 
judgment  creditor  from  setting  np,  prosecuting, 
or  attempting  to  proceed  on  the  judgments,  and 
such  decree  was  not  set  aside  or  any  attempt 
made  to  set  aside  same,  the  entry  of  an  order 
in  a  subseauent  suit  between  the  same  parties, 
involving  the  same  subject-matter  and  the  same 
relief,  requiring  that  plaintiff  pay  the  costs  of 
the  prior  suit  within  90  days  and  in  default 
thereof  his  suit  be  dismissed,  was  not  an  abuse 
of  discretion,  where  it  was  not  denied  that  tbe 
judgments  had  been  satisfied,  though  it  was  al- 
leged that  false  testimony  was  introdncsd  in 
the  former  case. 

'  [£]d.  Note.~For  other  easea,  see  Oosti^  Osnt 

Dig.  H  1061-1068.] 

4.  JUDOUSNT  ®=n583.— Rss  JuniOATA. 

Until  tbe  first  decree  has  been  set  aside,  a 
snit  will  not  lie  to  retry  a  case  between  tbe  same 
parties,  involving  the  same  subject-matter  and 
the  aame  relief. 

[Ed.  Note.— For  .other  cases,  see  Judgment, 
Cent.  Dig.  {{  1070,  1082.] 

5.  JUDOUNT  <-JJ  lil  iMPCAOmmWT— Pbsjpb- 

En  Testihont. 
A  decree  cannot  be  Impeached  in  a  suit  in 
equity  merely  on  alle^tions  that  it  was  pro- 
cured by  perjured  teatunony. 

[Ed.  Note.— Far  other  cases,  see  Judgment, 
Ceat.  Dig.  I  889.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Robert  G.  Morrow,  Judge. 

Action  by  J.  C.  Windsor  against  Edward 
Holloway  and  others.  From  an  order  stay- 
ing proceedings  until  payment  of  costs  of  an- 
other salt,  plaintiff  appeals.  Appeal  dis- 
missed. 

This  is  an  appeal  from  an  order  of  the 
circuit  court  staj^g  proceedings  in  the  pres- 
ent case  until  the  costs  of  anodier  snit 
brought  by  plalntlfC,  involving  substantially 
the  same  matter  and  praying  for  the  same 
relief,  should  be  paid/  The  order  provided 
that  the  plaintiff  should  pay  the  costs  of  the 
prior  suit  within  90  days,  and  li^  default 
thereof  his  suit  should  be  dismissed.  Before 
the  expiration  of  the  90  days  prescribed  by 
the  court,  plaintiff  took  this  appeal,  which 
defendants  move  to  dismiss. 
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B.  B.  Dofur,  of  PorUand,  for  appellant. 
Veasie,  lfo(3onrt  &  Veasle^  of  Portland,  lor 
respondent& 

McBEIDB.  G.  J.  [1-S]  The  power  of  the 
court  to  make  the  order  is  amply  sustained 
hy  the  authorities.  Schwede  t.  Hemrich,  29 
Wash.  124,  69  Pac.  043;  Carrothers  t.  Oar- 
rothers,  107  Ind.  530,  8  N.  B.  563 ;  Shear  r. 
Box,  92  Ala.  596,  8  South.  792,  U  K  R.  A. 
620.  and  notes;  Buckles  t.  Chicago.  M.  & 
St  P.  By.  Co.  (C.  C.)  47  Fed.  424.  The  order 
was  Interlocutory  and  was  not  appealable 
pending  the  expiration  of  the  90  days  given 
plaintiff  in  which  to  comply  therewith.  Roth 
V.  Wallach,  59  Misc.  Rep.  515,  110  N.  T. 
Supp.  984;  Trogdon  t.  Brloegar,  26  Ind.  App. 
441.  59  N.  E.  1066.  There  was  no  abuse  of 
discretion  by  the  court  In  a  prior  suit  be- 
tween the  same  parties,  wherein  the  same 
snl^ectmatter  was  Involved  and  the  identi- 
cal relief  sought  as  In  the  present  case,  there 
was  a  decree  in  favor  of  the  defendants  de- 
claring  that  the  Judgments  mentioned  In 
the  plaintiff's  complaint  therein,  the  satisfac- 
tion of  which  plaintiff  was  seeking  by  that 
salt  to  set  adde,  had  been  fully  dlschai^:ed 
and  satlsQed,  and  the  plaintiff  was  enjoined 
from  setting  up,  prosecuting,  or  attempting 
to  proceed  upon  aatd  Judgments.  Windsor  v. 
Moorer  et  al..  76  Or.  281,  147  Pac.  533,  1190. 
That  decree  has  never  been  set  aside,  nor  is 
there  any  attempt  to  set  It  aside  In  the  pres- 
ent suit,  In  which  tt  la  alleged  that  certain 
material  evidence  used  In  the  former  cause 
was  false  and  forged,  and  that  sudb  foi^ei7 
was  unknown  to  plaintiff  at  the  time  of  the 
trial,  although  known  to  the  defendants. 

[4. 5]  This  Is  an  attempt  to  retry  the  case 
In  another  suit  vrlthout  setting  aside  tbe  first 
decree,  wbldi  cannot  be  done.  In  addition, 
the  weight  of  author!^  fs  to  the  effect  that 
a  decree  cannot  be  Impeached  in  a  suit  in 
equity  merely  upon  allegations  that  It  was 
procured  by  perjured  testimony.  23  Oyc. 
1027,  1028;  Frlese  r.  Hummel.  26  Or.  145, 
37  Pac  458,  46  Am.  St  Rep.  610.  The  rea- 
son for  this  rale  is  obvious.  If  a  defeated 
party  can  be  allowed  to  retry  a  suit  on  the 
ground  that  material  testimony  given  therein 
was  perjury,  by  the  same  token  he  could,  If 
defeated,  retry  the  second  suit  by  alleging 
that  perjnred  testimony  had  been  Introduc- 
ed, and  BO  on  BO  long  as  he  had  the  means  to 
maintain  the  anceesslve  suits.  The  court, 
no  doubt,  took  Into  consideration  the  prevl- 
ons  litigation  between  the  parties,  the  vague- 
neas  of  tbe  all^tlona  in  the  onnplalnt,  and 
the  failure  of  the  plaintiff  upon  the  former 
trial  to  produce  the  testimony  of  Mrs.  Gami>- 
bell,  or  to  take  her  deposition,  although  the 
gomlneness  of  the  power  of  attorney  and 
the  satlBfaction  of  tbe  Judgment  were  con- 
troverted questions  in  that  suit.  The  fall- 
ore  of  Mrs.  -  Campbell  in  her  affidavit  filed 
apcm  the  present  motttm  to  dmy  that  she  re- 
solved from  the  defendants  $6,570  in  settle- 


mei^  of  the  Judpnents  and  for  'thB  purpose 
of  having  them  satiaHed  throws  such  su»- 
piorlon  on  the  boiu  fides  of  tbe  case  that  we 
cannot  say  tlie  coart  abused  its  discretion  In 
requiring  the  plaintiff  to  pay  the  costs  in- 
curred upon  the  trial  of  the  former  cases 
before  requiring  the  defendants  to  relitlgate 
the  same  matter  which  bad  been  dedded  In 
a  previous  suit. 
The  appeal  is  dismissed. 


STATE  ex  rel.  OREOON  BAR  ASS'N  T. 
PBENDEBGAST. 

(Supreme  Court  of  Oregon.   Hay  22, 1917.) 

Attobnet  and  Client  (e=»52  —  Disbabiiznt 
Pkoceedingh— Complaint. 
In  proceedings  under  L.  O.  li.  |  1002,  subd. 
1,  providing  that  an  attorney  may  be  removed 
or  suspended  from  practice  "upon  his  being  con- 
victed of  any  felony  or  of  a  misdemeanor  in- 
volving moral  turpitude,"  a  complaint  charging 
merely  tiiat  defendant  was  convfcted  in  federal 
court  of  using  the  mails  to  defraud  in  violation 
of  Penal  Code  U.  S.  (Act  Cong.  March  4,  1909, 
c.  321,  35  Stat.  1130  tComp.  St.  1916.  81038^) 
S  215,  was  demurrable  In  tne  absence  of  specific 
and  substantive  charge  that  he  actually  commit- 
ted the  offense  of  which  he  was  convicted. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S|  69,  70.] 

In  Banc.  Disbarment  proceedlnps  on  the 
relation  of  the  Oregon  Bar  Association 
against  Wm.  J.  Prendei^ast  Demurrer  to 
complaint  sustained  with  leave  to  amend. 

This  is  a  disbarment  proceeding  instituted 
by  the  state  upon  relati<m  of  the  grievance 

committee  of  tbe  Oregon  Bar  Associatioii. 
The  complaint  (diai^,  In  substance: 

"(St  That  oo,  to  wit,  the  last  day  of  July. 
1816,  a  grand  }ury.  duly  impaneled  in  the  Dis- 
trict Court  of  the  United  Stotes  for  the  Dis- 
trict of  Oregon,  returned  an  indictment  against 
the  said  Wm.  J.  PrenderKast  for  violation  of  sec- 
tion 216  of  the  federal  Penal  Code;  that  in  tbe 
said  indictmait  it  was  charRed  that  Wm.  J. 
Prcndcrcast  on,  to  wit.  the  9th  day  of  Febru- 
ary, 19l6,  in  the  eitj  of  Portland,  in  the 
state  and  district  <^  Oregoo,  having  devised  and 
intending  to  devise  a  scheme  and  artifice  to  de- 
fraud various  and  sundry  persons  named  in  said 
indictment,  and  for  the  purpose  of  furthering 
and  executing  said  scheme  and  artifice  to  de- 
fraud, and  for  obtaining  money  and  property 
by  means  of  false  and  fraudulent  pretenses,  rep- 
resentations, and  promises,  did  knowingly,  will- 
folly,  unlawfully,  and  feloniously  place  and 
cause  to  be  placed  in  the  post  office  at  Portland, 
Ore.,  certain  letters  and  other  mailable  matter 
to  the  said  various  and  sundry  persons  therein 
named,  contrary  to  the  form  of  statute  in  such 
case  made  and  provided  and  against  the  peace 
and  dignity  of  the  United  States  of  America; 
and  that  by  means  of  said  scheme  and  artifice  so 
contrived  and  conceived  the  said  Wm.  J.  Pren- 
dergast  did  defraud  various  and  sundry  individu- 
als out  of  money,  alt  contrary  to  the  fOrm  oC 
statute  in  such  case  made  and  provided. 

"(6)  That  on,  to  wit.  July  6,  1916.  Wm.  J. 
Prendergast  was  arrested  on  said  charge,  and  at 
a  regular  term  of  the  District  Court  <^  the 
United  States  for  the  District  of  OregMi. 
at  tbe  federsl  courthouse  In  Portland,  Or.,ogk 
the  17th  day  of  November,  1916,  the  said  Wm. 
J.  Prendergast  was  duly  and  legally  tried  and 
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convicted  of  tlie  crime  charged  in  said  indict- 
ment, to  wit,  using  the  mails  of  the  United 
States  to  defraud ;  that  jiidgmcnt  was  by  the 
said  District  Oonrt  of  the  United  States  for  the 
District  of  Oregon  pronounced  against  Wm.  J. 
Prendergast,  and  he  was  sentenced  and  ordered 
to  pay  a  fine  of  $800;  and  that  on,  to  wit,  the 
5th  day  of  February,  1917,  the  said  Wm.  J. 
Prenderfast  did  pa;  said  fine,  whereby  and 
by  reason  whereof  said  judgment  of  conviction 
became  and  is  final  against  the  said  Wm.  J, 
Prendergast 

"{7)  That  Wm.  J.  Prenderfast  has  been,  by 
reason  of  the  proceedings  herein  referred  to, 
convicted  of  a  felony  and  a  crime  involving 
moral  turpitude;  that  by  reason  of  the  said 
coBvictioD  the  said  Wm.  J,  Prendergast  has  for- 
feited all  rights  to  practice  In  or  appear  before 
this  or  any  other  court  of  the  state  of  Oregon; 
and  that  the  said  Wm.  J.  Prendergast  should 
be  reauired  and  cited  to  show  cause  why  he 
sboola  not  bo  disbarred  from  further  practice 
before  the  courts  of  the  state  of  Oregon,  and 
this  court's  recoids  par^  of  his  name." 

Tbe  statute  applicable  to  tbla  subject  to 
found  tn  subdlTlsion  1  of  sectiou  1092,  It.  O. 
L..  and  proridea  that  an  attorney  may  be  re- 
mored  or  Bu^>ended  from  practice  **upon  bis 
being  convleted  of  any  felony  or  of  a  misde- 
meanor InTolTlttK  moral  turpitude.  In  eltber 
of  wtdch  cases  tbe  record  of  bis  conviction  to 
conclusive  evidence."  Tbe  defendant  demurs 
generally  to  the  complaint 

£lton  Watklns,  of  Portland,  for  plalntilf. 
Ralpb  £.  Moody,  <tf  POTtland,  for  defendant 

McBRlDE,  C.  J.  (after  stating  tbe  facts 
as  above).  The  facts  recited  in  the  in- 
dictment upon  which  the  defendant  was  con- 
victed indicate  that  he  was  guilty  of  the 
use  of  tbe  United  States  mails  with  Intent 
to  defraud;  and  while  this  Is  an  offense 
against  the  laws  of  the  United  States  aud 
Is  declared  to  be  a  fel(Hiy,  it  to  not  so  un- 
der the  laws  of  Oregon.  In  Ex  parte  Biggs, 
52  Or.  433,  97  Pac.  713,  It  waa  held  that 
the  words  "felcmy"  and  "misdemeanor"  were 
used  In  their  statutory  sense,  and  that 
there  being  no  such  offense  as  that  of  which 
the  defendant  was  convicted  In  the  federal 
court,  an  allegation  of  such  trial  and  convlo* 
tion  was.  In  the  absence  of  a  spedflc  and 
substantive  chAige  that  he  actually  commit- 
ted the  offense  of  which  he  was  ccmvlcted, 
insufficient  to  sustain  a  charge  of  violation 
of  subdivision  1  of  section  1092,  supra.  The 
complaint  in  the  matter  at  bar  does  not 
chaise  the  defendant  with  defrauding  or  at- 
tempting to  defraud  any  one  by  an  imlawful 
use  of  the  mails,  but  merely  recites  that  he 
was  so  charged  in  an  indictment  found  in 
the  federal  courts.  If  the  same  accusation 
made  in  tbe  federal  court  had  been  made 
in  tbe  complaint  In  the  matter  at  bar,  the 
record  of  defendant's  conviction  would  prob- 
ably be  conclusive  evidence  of  his  violation 
of  his  duty  as  an  attorney,  but  there  would 
still  be  open  for  Inquiry  the  question  of  the 
extent  of  bis  guilt  as  a  means  of  determin- 
ing the  nature  of  the  penalty  to  be  imposed. 
Sucb  seems  to  be  the  line  of  the  reasoning 


adopted  by  Ohlef  Justice  Bean  in  Hk  parte 
Blf^,  supra,  which  we  follow  In  ttato  gbm 

The  demurrer  will  be  sustained,  and  the 
relator  will  have  30  days  within  which  to 
file  an  amended  comidaint 


ELLIOTT  V.  STATE.    (No.  42a) 
(Supreme  Court  of  Arinma.  May  19. 1917.) 

1.  IHTOXICATIHO  LlQUOBS  «s;9l68— "PEBurr." 

To  "permit"  the  unlawful  use  of  intoxicat- 
ing liquors  by  tbe  pnqirietor  of  a  buslnesa  im- 
plies Lis  kaowkdse  and  ocmsoit  and  acquies- 
cence. 

[Ed.  Note.— For  other  cases,  see  Intoxieatllli 
Liquors,  Cent  Dig.  §§  180-192. 

VoT  Other  ddinitions,  see  Winds  and  Phraser, 
First  and  Second  Series.  Permission—Permit] 

2.  iKTOxiCATiHO  lii<|iroB8  4a»168  —  Psnroi- 

PiaS— STATtn*. 

Hie  proprietor  of  a  soft  drink  place  was  not 
liable  for  tbe  unlawful  sale  <^  intoxicating  lio' 
uon  by  his  employ^,  although  committed  in  his 
place  of  bnsiiusB.  unless  sodi  unlawful  act 
fnm  directed,  or  knowingly  assented  t<^  aequi- 
esced  in,  or  permitted  by  ttie  emidt^er. 

J [Ed.  Note.— F(H-  other  cases,  see  Intoxlcattof 
quors.  Gent  Dig.  H  189-m] 

3.  GmaawAx,  L&w  #ss«29(l)— iHKmranoir^- 

Rkfetition. 
Befusal  of  proper  instruction  asked  was 
not  ground  for  reversal,  where  an  iu^ruction 
given  was  considered  bj  court  to  cover'  tlis 
same  ground. 

[Ed.  Note^For  .other  cases,  see  OrimhiBl 
Law,  Cent  Wg.  {  60U.] 

4.  GmmvAi,  Law  «=9370-EvznENCB— Admis- 

SIBIUTT— OtHKB  SaUS. 
In  a  prosecution  for  tbe  ill^^  sale  of  in- 
toxicating liquors  by  an  employ^  of  defendant, 
evidence  of  other  sales  of  intoxicating  liquors 
by  such  employ^  both  before  and  after  tbe  sale 
charged  waa  properly  admitted  to  show  knowl- 
edge, consent  and  acquiescence  in  the  sales  by 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  826-829.] 

5.  Criiohal  Law  «s»783(1)— InsTBUcnoNS. 

In  a  prosecution  for  sale  of  intoxicatiiME 
liquors  by  an  employ^  of  the  defendant  an  in- 
struction was  requested  that  evidence  had  bem 
admitted  of  sales  other  than  the  one  diarged, 
and  verdict  should  not  be  rendered  against  d»- 
fendante  or  either  of  them  by  reason  of  sndi 
other  sales,  and  that  the  material  ssle  to  that 
alleged  to  have  been  made  on  a  certain  date, 
l^e  court  gave  this  instruction,  adding  there- 
to: "Evidence  of  other  sales  was  admitted  for 
the  purpose  merely  of  aiding  to  determining 
whether  or  not  there  was  a  sale  <m  tbe  date 
alleged."  Held,  that  the  instruction  as  request- 
ed and  as  modified  was  too  geoeral  as  a  defini- 
tion of  the  purpose  of  admitting  evidence  of 
other  sales. 

[Ed.  Note.— For  oth«-  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1872-1874,  1876.] 

6.  CamiNAL  Law  €=>370  — Evidence  — Ad- 

UiaSIBILITT, 
Id  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors  by  an  employ^  of  defendant, 
although  a  conviction  could  not  be  had  upon 
other  sales,  evidence  of  other  sales  not  per- 
sonally made  by  defendant  were  competent  to 
show  scienter  or  knowledge  on  his  part;  it  be- 
ing a  reasonable  and  fair  iofecence  uiat  if  liquor 
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was  frequently  dlqwoed  of  at  liis  place  of 
basineae^  he  must  nave  known  of  it. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Uw,  Cent.  Dig.  %%  825-629.] 

7.  OitnciNAX.  liAW  «s>117S{4)      Bbtixw  — 

Pbejudioial  Ebbob. 
Id  the  view  that  the  defendant'e  establiah- 
ment  waa  making  it  a  bnsinesa  to  sell  liquor,  the 
modification  of  the  instructlcm  made  hj  the 
court,  while  not  atrictl^  an  accurate  statement 
of  the  law,  was  not  prejudicial. 

[Ed.  Note. — For  other  casea,  see  Criminal 
T-aw,  Cent  Dig.  |  8167.] 

8.  ' CaiHiNAL  Law  «=s>ll6A%(l)— Revixw  — 
Rrvebsiblb  Ebbob. 

In  a  prosecutim  for  the  Ul^al  sale  of  In* 
toxicating  liquors  by  an  employ^  of  defendant, 
where  a  person  dnnng  the  triiU  sent  a  whishy 
glass  containing  liquor  to  defendant's  attorney, 
wbo  inunediatel^  disclaimed  knowledge  of  the 
performance,  and  apoa  inqntry  front  the  conrt, 
the  person  stated  that  it  was  ginger  ale,  and 
that  he  brought  it  for  the  defendant,  who  then 
drank  the  liquor,  aod  the  conrt  later  called  the 
person  for  examination,  and  fined  him  for  con- 
tempt after  his  statement  that  he  wanted  the 
juiT  to  see  that  ginger  ale  looked  like  whisky, 
and  that  his  purpose  was  to  influence  them  to. 
behalf  of  his  d^endant.  the  refusal  of  the  court 
to  excuse  the  Jury  while  such  person  was  being 
examined  was  not  reversibk  error,  since  it  is 
probable  that  the  jury  were  less  t»«ijudiced  by 
the  explanation  of  the  act  than  they  would  have 
been  had  they  been  left  to  guess  or  draw  m 
their  imaginations  for  an  explanation, 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  ||  3119-8122.  8128J 

9.  INTOXICATINO  LiQUOBS  «B»2S6(4  —  EVI- 
DKNCB— SUITICIKNCT. 

In  a  prosecution  for  the  Illegal  sale  of  intozi- 
cattng  liquors  by  an  employ^  of  the  defendant, 
evidence  held  to  support  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  sea  Intoodeating 
Liquors,  Cent  Dig.  ft  806,  800.] 

Appeal  from  Snperior  Court,  Uarlcopa 
Ootuity ;  it.  O.  Stanford,  Judge. 

X  J.  raiiott:  was  convicted  of  vlc^atlng  the 
prohibition  law,  aod  he  appeals.  Affirmed. 

Stmckmeyer  &  Jenckes,  A.  3.  Hawkins, 
and  R.  G.  Lengmade,  all  of  Phcenlx,  for  ap- 
pellant Wiley  E.  JoDes,  Atty.  Qen.,  and 
Geo.  W.  Harbrai  and  R.  W.  Kramer,  Asst 
Attys.  Gen.,  for  the  State. 

ROSS,  J.  The  appellant  Elliott  and  one 
Henry  Wright  were  jointly  Informed  against 
for  violating  the  prohibition  law.  They  were 
tried  together  and  both  convicted.  B211ott 
aK>eal8,  assigning  as  error  the  giving  by  the 
court  of  the  following  two  InstmctloDs: 

"1.  I  charge  you,  gentlemen  of  the  jury,  that 
alt  persons  who  are  concerned  In  the  com- 
mission of  a  crime  are  guilty  of  its  commis- 
sion. In  order  to  be  guilty  it  is  not  necessary 
that  one  should  actually  commit  the  crime.  It 
is  sufficient  if  he  aids  and  abets  therein,  wheth- 
er be  be  present  or  absent.  If  a  proprietor  of  a 
drinking  establishment  permits  intoxicating  liq- 
uor therein  to  be  sold  In  violation  of  the  law,  he 
is  guilty  the  same  as  the  one  who  actually  sold 
the  liouor. 

"2.  Tlie  court  instructs  the  Jury  that  there 
has  been  evidence  admitted  in  this  cause  of 
sales  other  than  the  one  herein  charged,  and 
that  you  are  not  to  render  any  venlict  against 
the  defendants,  or  either  of  them,  by  reason  of 
any  such  other  sales.  The  sale  that  is  material 


m  this  case  Is  the  sale  that  Is  allMed  to  have 

been  made  oo.  October  0,  IftlO.  Svidenee  (rf 
other  sales  was  admitted  for  the  purpose  merely 
of  aiding  you  in  determining  whether  or  noC 
there  was  a  sale  on  the  date  alleged." 

And  the  refusal  to  five  the  following  In- 

stmctloa: 

"3.  The  court  Instructs  the  Jury  that  EJlliott 
is  not  liable  for  the  nnlawfm  acts  of  Henry 
Wright  if  any,  though  such  unlawful  act,  if 
any,  was  onnmitted  in  Elliott's  business,  unless 
such  unlawful  act  was  directed  or  knowingly 
assented  to  or  acquiesced  in  by  said  Elliott" 

It  la  necessary  to  set  forth  sodw  ot  the 
facta  der^oped  in  the  evldutce  In  ordw  in- 
telligently to  get  the  viewpoint  of  the  appel- 
lant, and  to  determine  if  there  ia  merit  la 
his  contentl<ma.  The  evidence  shows  that 
appellant  was  the  owner  and  pn^rletor  of  a 
soft  drink  place  known  as  the  "Health  Of- 
fice" in  the  city  of  Phoeniz.  Henry  Wright 
the  other  defendant,  was  ^ployed  as  a 
clerk  In  the  Health  Offic&  It  is  without 
controversy  that  the  sale  of  liquor  charged 
in  the  Information  was  made  by  Wright  In 
the  absence  of  appellant,  the  owner  and  pro- 
prietor of  the  Health  Office. 

The  first  Instruction  above  complained  of 
finds  Justlficatloa,  if  at  all,  upon  the  theory 
that  it  was  not  necessary  to  the  gnllt  of  ap- 
[>ellant  that  be  should  have  personally  made 
the  sale;  that  the  law  holds  him  res^KMislble 
for  any  sale  made  by  his  clerk  or  agent,  pro- 
viding it  was  with  the  knowledge  or  consent 
or  acquiescence  of  the  appellant  The  ques- 
tion was  as  to  whether  Wright  in  making  the 
sale  was  acting  as  the  agent  of  the  appe- 
lant, or  whether  he  wos  acting  without  th* 
scope  of  his  authority  and  Inatmctiona  and 
in  violation  thereof.  In  the  latter  case  the 
act  would  have  been  Wright's  only,  and  the 
guilt  would  attadh  to  htm,  bnt  If  the  sale 
waa  made  with  the  permission  of  appellant, 
he  was  particeps  criminls  In  the  transaction, 
and  is  as  guilty  as  if  he  had  personally  made 
the  sale.  In  such  case  both  Wright  and  ap- 
pellant were  principals  as,  nndw  our  law, 
the  commoD-law  distinction  of  accessory  be- 
fore the  fact  and  principal  is  abollabed,  and 
all  who  aid  and  abet  In  the  oommissioo  of  a 
crime  or,  not  being  present,  have  adrised 
and  encouraged  its  commission,  are  prinid- 
pals.   Sections  27  and  965,  Penal  Code  1913. 

[1]  To  "permit"  the  unlawful  sale  of  In- 
toxicating UquorB  by  the  proprietor  of  a  bnsi- 
nesa implies  knowledge,  consent,  and  acqui- 
escence. The  Standard  Dictionary  defines 
"permit"  as  follows: 

"1.  To  allow  by  tacit  consent  or  1^  not  bin* 
deriog;  take  no  steps  to  inrevent;  consent 
tacitly  to;  suffer. 

"2.  To  grant  leave  to  by  express  consent  or 
authorization;  empower  expressly;  aathoriMb" 

ex,  S]  The  corrdatlve  instruction  No.  S 
above,  refused  by  the  court,  undoubtedly 
states  a  correct  principle  of  law,  and  we 
think  should  properly  have  been  given  to  the 
Jury.  Its  refusal,  however,  in  view  of  the 
first  Instruction  which  the  court  doubtless 
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omedTea  wmnA  fb»  mum  smmd,  la  aot 
waA  mar  u  would  justify  a  revenal  of  the 
cue.  We  beUen  from  the  flnt  Instruction 
the  }ni7  miMt  liaTe  understood  befora  a  pcm- 
Ttctlou  of  aweuaut  oogld  1w  bad  tbat  St 
Aoald  be  fovnd  be  connaded.  advised,  and 
permttted  the  sale. 

[4]  Srideiioe  <tf  otber  laleB  cC  intialcatilns 
Uquor  by  Bmaj  Wriiht  both  before  and  aft- 
er the  date  of  Qie  sale  cbarged  In  tbe  Infor* 
matloa  was  before  the  Jozy.  These  sales,  if 
the  evidenee  Is  to  be  believed,  were  as  modi 
a  part  ot  tbe  iMMbieas  of  the  HeaU3k  (MBoe  as 
tbe  sale  of  soft  drinks.  The  dianoae  to  sat 
Uqnor  appaxeDtly  depended  npoo  the  belief 
of  Wrlfht  that  the  porchasw  would  not  di- 
vulge the  source  of  his  nrnfly-  These  other 
salsa  were  properly  admitted  for  the  pur- 
pose of  ahowtng  knowledge,  consent,  or  ao- 
aidesoence  In  tbe  sales  by  the  ain)eUant 
Joyce,  IntozlcaUng  Uanor.  |  688,  It  was 
ttilB  evidence  tbat  called  for  Uutmctlon  No. 
2.  TbSM  instrnetion  was  givai  iqjton  the  re- 
quest of  aK>tilantt  except  tlut  the  court 
added  tbe  last  s^tence  thereof: 

**Evld«ice  ot  otber  sales  was  admitted  for  the 
purpose  merrfy  of  aiding  yos  la  detennialng 
whether  or  net  there  was  a  sale  on  tbe  date  al- 
lseed." 

fl,  I]  TSe  Instruction  nether  as  requested 
nor  as  modifled  under  the  present  &cts  cor- 
rectly defined  the  purpose  of  aduiltting  evi- 
dence of  other  sales  than  the  one  cliarged. 
It  Is  true,  as  stated  tn  the  Instruction,  that  a 
ctmTlctlon  eonld  not  be  had  upon  other  sales. 
It  Is  equally  true  tbat  tbe  other  sales,  not 
having  been  personally  made  by  the  appe- 
lant, were  competent  to  diow  scienter  or 
knowledge  opmt  his  part.  It  being  a  reason- 
able and  ftilr  infmnce  Uiat  If  liquor  vf» 
being  frequently  disposed  of  In  tbe  Health 
Office  the  proprietor  there^  presumaUy  was 
famlltar  with  it  The  inirixuction  requested 
and  mo^fled  was  a  too  general  statement  of 
the  law  applicable  to  the  fiicts;  it  was  not 
as  spedflc  as  It  should  have  been. 

[7]  In  tbe  view  that  the  HealOt  Office  was 
making  it  a  bnslnesB  to  sell  liquor,  and  there 
was  some  evidence  to  that  ^ect,  the  modlfl- 
cation  of  the  instruction  made  by  the  court, 
while  not  a  strictly  accurate  statonent  of 
Qie  law,  was  hardly  misleading  «■  at  least 
prejudicial.  We  think  it  is  but  a  comnum 
sttise  pn^sltion  that  evidence  at  other  sales 
in  a  place  of  the  .  kind  of  appellant's  would 
aid  a  Jury  in  determining  whether  tbe  spe- 
dflc  sale  charged  was  proved,  It  bring  not 
an  inrident  of,  but  growing  out  of,  the  course 
of  the  business.  2S  Cyc.  209,  270. 

In  the  course  of  the  trial,  while  a  witness 
was  testifying  a  man  1^  the  name  of  SI.  A. 
Locke  gave  to  tbe  court  bailiff  a  small  whis- 
ky glass  containing  liquor  and  requested  him 
to  give  It  to  appellant's  attorney.  Tbe  bailiff 
set  tbe  whisky  glass  In  fnmt  of  appellant's 
attorney,  stating  that  it  bad  been  sent  to 
him,  whereupon  appellants  attorney  stated: 
"I  don't  understand  such  a  performance,  your 


honor.  I  have  no  part  in  it"  Upon  InqEoiry 
from  tbe  court  as  to  what  the  drink  was  and 
who  sent  it  in*  Locke,  from  the  rear  ct  the 
courtroom,  answered:  "It  Is  ginger  ale. 
*  •  •  I  amt  it  In  to  Jade"  (meaning  El- 
liott}. The  appellant  thereupon  drank  the 
liquor  in  the  glass.  A  little  lator  and  after 
the  witness  then  on  the  stand  was  excused 
tbe  court  called  Ixx^e  to  the  bar  to  Inquire 
of  him  the  purpose  of  his  sending  the  whisky 
glass  of  Uquor  into  the  eourtRxun.  ApgeA- 
lanfs  attorney  asked  that  the  Jury  be  ex- 
cused during  the  eisminattiw,  which  request 
was  refused  by  the  court  Locke  admitted, 
upon  being  questioned,  that  he  wanted  the 
Jury  to  have  an  ocular  demonstrattoa  that 
ginger  ale  looked  like  whlAy  and  that  his 
purpose  was  to  twfln—<«*  the  Jury  in  bdiatf 
of  his  friend,  tbe  appellant  Several  ques- 
tions wore  aAed  Lotfte  by  the  eoort,  after 
which  a  ftne  was  imposed  upon  Locke  for 
oontenq>t  the  an>rilant^  attorney  all  tbe 
time  objecting  to  the  proceeding  betng  had 
in  the  presence  of  Ibe  Jray.  Tbe  ooort  aeveav 
al  times  remarked,  in  substance,  that  Lori» 
had,  no  doubt  hurt  tbe  an>eiant?s  caas  be- 
fore the  Jury ;  Ibat  its  puxpoee  wa*  to  hurt 
tbe  prosecution's  case  and  to  h^  the  d^iend- 
ant's  case,  niese  ranarks,  It  ia  omtended, 
were  prejudlcla]  to  tbe  aiipellant 

The  trial  court  accepted  the  statanant  oi 
the  attorney  for  appelant  that  be  bad  no 
part  in  the  episode  of  introdndBg  tbe  glass 
of  Uquor,  as  tme,  and  exonerated  him  from 
aU  Uaoae.  From  our  knowledge  of  tbe  high 
character  and  learning  of  the  attorney,  we 
fed  certain  that  such  a  thing  woold  not  be 
countenanced  by  him,  and  tbat  If  be  had 
been  advised  itf  it  in  advance  be  would  have 
frowned  upon  It  with  IndlgnatloQ  and  re- 
sentment We  cannot  say  so  mudi.  however* 
for  tbe  appellant  Neither  at  the  time  of  th» 
episode  nor  during  the  contempt  proceedings 
nor  at  any  time  during  the  trial  was  it 
shown  or  attonpted  to  be  shown  Oiat  the 
appellant  was  i^!ee  from  Inducing  or  causing 
the  conduct  of  Lodce.  It  is  poesiUe  tbat 
be  had  no  previous  knowledge  of  Locke's 
inttfiOons  or  purpose  but  It  Is  hardly  prob- 
able ttiat  Lodce  would  assume  to  do  what 
he  did  without  first  emsultlng  tbe  awdlsjit 
The  very  hurried  manner  In  whidi  the  appel- 
lant drank  the  liquid  from  tbe  i^ass  would 
Indicate  that  be  knew  from  where  It  cam^ 
and  why.  and  tbat  he  understood  It  to  be 
necessary  for  blm  to  drink  tbe  Uquld  in  the 
imeenoe  of  the  Jury  to  carry  out  his  part 
of  tlw  demonstration.  If  tb&  sdieme  was 
planned  or  acquiesced  in  by  aro^lant  and 
prejudice  resulted  therefrom,  be  only  is  to 
blame. 

It  may  be  that  the  Jury  should  have  been 
excused  while  Lo<^e  was  examined  and  pun- 
ished in  contempt  The  Jury  no  doubt  was 
as  much  surprised  at  tbe  appearance  of  this 
mysterious  glass  of  liquor  In  the  midst  of 
the  trial  as  was  the  court  and  all  of  the 
attorneys.    Something  had  happened  tbat 
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needed  explanation.  W«  do  not  beUeve  Ow 
tettliiff  tb»  jmy  \ato  tba  knowledge  of  who 
had  Bent  the  Hqaor  Into  the  oourtroom  and 
his  parpoge  In  so  doing  could  hare  iwe^ndiced 
the  )ur7  axnlnat  the  appelant  any  more  than 
If  ttie  inddMit  had  beea  sUenUr  passed  by 
leaving  than  to  guess  or  to  draw  oa  Vmir 
Imaginations  for  an  explanation. 

[I]  It  was  not  BO  mneh  the  canrlng  on  of 
the  omtonpt  proceedings  against  Locke  In 
the  presence  of  the  Jury  as  the  Inddoit  that 
provoked  flie  proceedings  that  may  have  in- 
fluenced the  jnry^  Twdlet.  To  gtre  this 
episode  the  force  and  ^Eect  of  prejudicial 
error  demanding  a  reversal  of  the  case  would 
be  an  invltatlixi  to  defendants  in  crtaninal 
cases  to  induce  oror  in  ordOT  to  avoid  the 
binding  ^fect  of  a  Jnry*s  veidict. 

[I]  Indepoidait  of  this  taiddent  a  carefnl 
examination  ot  the  evidence  Mtlsfles  us  that 
the  Jury  could  not  reasonably,  under  their 
oaths,  have  returned  any  other  verdict  than 
one  ot  gnUt7. 

Jndgmrat  iB  afflimed. 

FRANKIJN,  a  and  OUMNINOHAH, 
J,,  concur. 


BOUSS  V.  BAOKSrr  STOBB.  (No.  1581U 
(Svprraw  Oourt  of  Aikma.  Hay  19,18170 

PAsmnnsHip  ^»9S— Bvtdbiiob  of  VOaJmov 

— SumonnoT. 
Evidence  held  wholly  insaffident  to  show  a 
partnenhii^  as  all  acta  which  would  indicate 
that  the  same  were  without  authority  or  asBent 
of  MM  of  the  twe  defendants,  and  were  new  rat* 
ifled  by  him. 

[Ed.  Note.— EVk-  other  cases,  sea  Partneishlp, 
Cent  Dig.  H  75,  78,  79,  81.] 

Appeal  from  Snpolor  Gouit,  Navajo  Coun- 
ty :  John  A.  Bails,  Judge. 

AettoB  by  Peter  W.  Bonss,  trading  as 
Gharies  Broadway  Bouss,  against  the  Racket 
Storei  a  copartnership  composed  ctf  F.  T.  La 
Prade  and  others.  Frmn  a  Judgment  for  Le 
Prade  and  from  an  order  overruling  plaln- 
tlXTs  motion  for  a  new  trial,  he  appeals. 
Afllrmed. 

Thcarwald  Larscm,  ct  Holbrook,  and  Norris 
ft  Mitchell,  of  Pieseott,  for  appellant  X.  N. 
Steeves,  ot  WllUams,  for  apprise. 

FRANKIilN,  a  J.  Peter  W.  Bouss,  trad- 
ing as  Charles  Broadwi^  Booss,  in  the  dty 
ot  New  ToriE,  brought  this  action  against 
Warren  O.  Hunter,  Lenna  L.  Hunter,  and  F. 
T.  La  Pnde  as  a  copartnership  doing  bnalT 
ness  under  the  Ann  name  of  Uke  "Backet 
Stor^"  in  Wlnslow,  Arlx.  a%e  plaintiff 
sou^t  to  reoovOT  $1,490.42  oa  an  open  ac- 
couht  for  merdumdise  alleged  to  have  been 
sold  and  delivered  to  said  the  "Ra(*et 
Store."  At  the  dose  ot  the  evidence  the  Jury 
was  instructed  to  return  a  verdict  in  favor 
of  the  dtfoidant  Ia  Prade  and  i«alnst  the 
plaintiff.  This  was  draie,  and,  following  the 
verdict.  Judgment  was  entered.    A  motion 


for  a  new  trial  was  dsaled,  and  fnmi  Out 
Judgment  and  wdsr  this  appeal  is  pnwe- 

cQted. 

En  the  argument  and  tben  is  modi 
said  pro  and  con  about  a  certain  stlpolatlcsi 
which  appellant  enitends  limited  tbe  iamea 
to  be  tried  to  the  sole  qnestlflii  of  the  co- 
partnershlp  islatlou  of  La  Prade  with  the 
other  defendants.  In  the  view  we  take  ot 
the  case  it  Is  unnoecsaary  to  courider  tlie 
effect  o£  the  sUpnlatlon,  it  bdng  snffident  to 
decide  whether  there  Is  any  substantial  evi- 
dence in  the  record,  about  viiicfa  the  minds 
of  reasonable  mm  ml^t  differ,  that  tlie  ds- 
tndant  La  Prade  waa  a  member  (rf  the  al- 
leged copartnership.  The  defendant  Hunter, 
whoi  he  flrst  located  in  Wlnsknr,  oommwic- 
ed  doing  boslnesB  in  a  onall  way,  buying 
and  selling  dry  goods  and  notions.  He  was 
assisted  In  this  business  by  Us  wife,  the 
defendant  Lenna  L.  Hunter.  At  the  bc^- 
nlng  he  occupied  some  pr[^)erty  owned  by 
La  Prade  as  a  subtenant  Afterwards,  when 
the  buslnees  had  grown  a  little,  Hunter  rent- 
ed another  piece  of  v^operty  from  La  Prade, 
in  which  he  located  the  "Backet  Store,"  he 
and  his  wife  occupying  some  living  rooms 
adjoining.  After  omdncting  thia  business  a 
few  years  the  Hunters  left  Wlnslow  rather 
unexpectedly,  leaving  behind  what  remained 
of  the  stock  of  goods  and  this  alleged  in- 
debtedness against  the  business  as  a  remem- 
brance. There  are  little  bits  of  testimony 
sprinkled  over  the  record,  and  which  it  is 
needless  to  mention  in  detail,  all  compatible, 
however,  with  the  relation  of  landlord  and 
tenant,  but  none  of  these  having  any  force 
as  evidence  of  any  copartnership  iuterest-  on 
the  part  of  La  Prade  in  the  "Radiet  Store." 
Such,  for  instance,  as  on  occasions  when 
Hunter  was  hard  pressed  for  money.  La 
Prade  would  help  him  out  In  the  way  of 
small  loans.  La  Prade  also  gob  some  items 
of  merchandise  from  the  store,  such  as  a 
pair  of  pants,  a  few  shirts,  and  the  like.  One 
of  plaintiff's  exhibits  is  a  note  and  contract 
The  note  is  a  Joint  and  several  one  in  6ivor 
of  Bouss.  It  is  dated  April  2, 1912,  and  pur- 
ports to  be  signed  by  the  Hunters  and  La 
Prade.  Both  note  and  contract  expressly  re- 
cite that  the  note  Is  given  as  collateral  se- 
curity for  the  payment  of  an  open  account 
limited  to  a  credit  extended,  or  about  to  be 
extmded,  to  W.  O.  Hunter,  in  merchandise 
to  the  amount  of  (300.  La  Prade  emphat- 
ically asserts  that  the  signature  to  the  al- 
leged "note  and  contract"  purporting  to  be 
his  signature  \s  a  forgery.  La  Prade  une- 
quivocally denies  that  be  ever  signed  any 
such  paper  at  any  time  or  at  all.  There  la 
no  satisfactory  evidence  that  he  did  sign  It 
The  officers  of  the  bank  who  were  called  to 
Idratify  the  signature  expressed  doubta 
about  It  bdng  genuine.  On  April  5,  1912. 
Hunter  went  to  the  Navajo-Apache  Bank  & 
Trust  Company  in  Wlnslow  and  asked  the 
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president  of  the  bank  to  draft  a  tana  d  ar- 
ticles of  copartuersUp  between        and  La 
E*ra.<le.    Tbeee  articles  wen  drafted  as  di- 
re<:tecl  by  Hunter  and  accor^ns  to  hia  dic- 
tation.   Hunter  was  a  customer  of  the  bank, 
£L»  was  also  La  Prade,  the  latter  being  a  com- 
paratively wealthy  man  and  CHie  of  tbe  snb- 
&tarLtia.l  cltizras  of  Wlnslow,  with  credit  un- 
impaired.  Mr.  W.  H.  Bnrbage,  who  was  the 
president  of  the  bank  at  the  time,  is  a  law- 
yer by  profession.   When  this  form  of  a  co- 
partnership agreement  had  been  drafted, 
Hunter  a£ked  the  president  to  give  him  a 
\etter  to  Bouss,  recMnmendisK  him  for  credit 
In  tlie  purchase  of  merchandise.   At  hla  re- 
quest, and  on  the  faith  of  representations 
made  by  Hunter,  the  president  of  the  bank 
gave  him  tlie  letter,  a  oc^  of  which  ia  as 
follows: 

"CLetter  Head  of  Navut^-Apadie  Bank  & 
Trust  Cfo.] 

"Apra  5tb,  mz 

"Chas.  Broadway  Rouss,  New  Tork— Sir:  Mr. 
W.  O.  Hnnter  of  this  town  is  aboot  to  open  a 
small  store  for  the  sale  of  sundry  Ladies  articles 
of  wearinf  apparel,  laces,  embroideries  etc,  he 
informs  me  coat  he  is  intending  to  make  tiis 
purchases  from  your  establf  Ameat,  and  request- 
ed me  to  write  you  as  to  his  standing  in  this 
community. 

"Mr.  Hunter  since  c(»aelng  here  to  this  town 
haa  at  all  times  led  a  most  exemplary  life,  he 
ia  Indastrioufl,  and  Bciier,  and  has  the  respect 
of  every  body  here  his  partner  Hb.  P.  T.  La 
Prade  is  one  of  our  very  wealthiest  citisens, 
worth  at  least  976,000.  this  is  an  experiment  to 
start  with,  and  Mr  La  Prade  does  not  care  to 
be  known  in  the  business,  so  that  accordinfi:  to 
the  articles  of  agreement  which  I  drew  up  this 
morning  between  Mr  Huoter  and  Mr  La  Prade 
the  Uter  is  to  be  the  silent  partner,  so  that  the 
credit  of  the  new  firm  sbould  be  the  very  high- 
est.      Toots  respectfully, 

"W.  H.  Bnrbage.  Pres." 
The  prestdmt  ot  the  bank  had  no  anOior- 
i(7  whatevM*  to  act  in  Oiese  nutters  for  Za 
Prade.  What  was  dime  was  done  solelr  at 
the  Instance  of  Hunter.  lai  Prada  did  not 
know  of  these  matters  until  sOTeral  we^ 
afterwards.  When  he  did'  find  out  what 
had  been  done,  lis  became  very  angry,  scold- 
iDg  the  president  of  the  bank  for  drafttng  the 
partnership  papers.  Jm.  Prade  at  all  times 
denied  that  he  was  a  partner  of  Hnnter.  It 
appears  that  when  La  Prade  learned  of  tbe 
copartnerBblp  papers  he  came  Into  the  bank 
"roaring  and  was  ma'd"  about  it  It  does 
not  appear  that  La  Prade  had  any  knowledKe 
of  On  letter.  Mr.  Bnrbage,  the  president  ot 
tbe  bank,  testifying,  said : 

"He  (La  Prade)  says,  'By  what  authority  did 
ybn  draw  op  copartnership  papers  for  Hunter 
and  me?*  He  was  mad  about  ft.  Q.  What  did 
ywL  teD  him?  A.  I  told  him  I  drew  it  up  be- 
came I  got  paid  for  it  That's  my  bosineBs  to 
draw  up  papers  for  anybody.  Q.  Is  it  your  bosi- 
new  to  send  out  letters  like  that?  A.  I  did 
that  at  the  reauest  of  Mr.  Hnnter.  I  took  Mr. 
Hunter's  word  for  it;  that  he  and  La  Prade 
wen  gtdnc  to  form  a  partnership.  It  was  very 


BimiJe  on  my  part  I  had  no  reason  to  doubt 
Hunter.  Q.  Why  did  you  say  that  he  was  tbe 

Sartner  of  Hunter?  A  Because  he  told  me 
e  and  La  Prade  were  going  into  partnership, 
and  asked  me  to  make  up  the  papers  in  accord- 
ance, and  on  the  strength  of  uat  asked  me  to 
write  that  letter  to  Iidp  his  credit,  which  I  also 
did." 

Conceding  for  the  purpose  of  argument 
that  La  Prade  did  sign  the  "note  end  con- 
tract," we  fall  to  see  any  evidence  of  a  co- 
partnership here.  On  the  other  hand,  It 
tends  to  disprove  any  such  relation.  La 
Prade  was  a  wealthy  man,  his  credit  ex- 
cellent. If  Bouss  exacted  it,  It  must  have 
been  because  he  would  not  extend  credit  to 
Hunter.  If  Hunter  wanted  it,  it  was  for  the 
purpose  <fC  getting  credit  to  the  exfcrat  (tf 
$300  In  virtue  of  Ia  Prade's  financial  stand- 
ing. From  the  very  cfmstit^tion  of  a  partner- 
ship, a  presumption  arises  that  each  partner 
Is  an  aiithorlzed  agent  of  the  rest  in  con- 
tracts relating  to  the  subject-matter  of  the 
partnership.  Then  why  this  alleged  note  and 
contract?  The  partnership,  If  It  existed  at 
all,  was  merchandising,  and  If  appellant  sold 
and  deliver^  merchandise  to  It  within  the 
scope  of  Its  business  at  tbe  lustance  of  any 
one  of  them,  all  would  become  liable.  Of 
itself  the  "note  and  cwitract"  wholly  repels 
any  notice  of  the  existence  of  a  partnership. 
Neither  does  the  draft  of  the  articles  of 
c<^artner8hip  and  the  letter  of  tbe  t>ank 
president,  recommending  Hunter  to  appellant 
for  credit,  have  any  probative  force  to  prove 
such  relation.  The  difficulty  is  that  no  act 
Is  traced  to  La  Prade  upon  the  Issue  of  part- 
nership. The  things  done,  the  statements 
made,  all  were  without  bis  knowledge  and 
consent.  Nothing  was  done  In  his  presence 
which  has  even  a  remote  tendency  to  prove 
the  Issne.  What  was  done  In  his  abe«ce 
was  unauthorized,  was  never  assented  to,  or 
adopted  or  ratified  by  him.  On  tbe  contrary, 
when  the  occasion  presented  be  prconptly  and 
resolutely  repudiated  the  whole  thing.  It 
may  be,  as  appellant  asserts,  that  the  credit 
was  extended  to  the  *^cket  Store"  <m  Ute 
fhlth  of  tba  letter  ot  die  bank  president 
reoommending  Hunter.  But  hoveret  this 
may  be,  It  Is  perfectly  dear  that  tbe  Indebt- 
edpesa  tber^y  Incnrred  may  not  be  reoorer- 
ed  from  one  who  played  no  inrt  In  the  matter 
at  all.  The  only  intlmaUon  one  gets  from 
a  careful  reading  of  the  record  is  that  Hunt- 
er sought  to  give  the  impression  by  Indirec- 
tion that  a  partnership  existed  between  him 
and  le  Prade.  In  this  he  aeons  to  have  beoi 
somewbat  successfnl,  bat,  even  so,  !t  tails  far 
short  ot  proving  Qie  issne. 

The  lodgment  of  the  superior  conrt  is 
rli^t,  and  It  Is  in  all  tilings  affirmed. 

OUMMINOBAM  and  BOSS,  concur. 
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WATSON  et  aL  T.  CITI  OF  SAIiEM. 

(Supreme  Oonrt  of  Oregtm.   Jane  19,  1917.) 

Time  ^=»9(4) — ^Notice— Computatiok  or  Pe- 
aioD. 

Ii,  O.  L.  S  531,  providing  that  the  time  for 
publication  ot  legal  notices  shall  be  computed  so 
as  to  exclude  tbe  flnrt  da;  of  puUlcation  and  to 
include  the  day  on  which  the  act  or  event  of 
which  notice  is  given  is  to  happen,  or  which 
completes  tbe  full  period  reqnir^  for  publica- 
ticm,  applies  to  the  measuranent  of  tune  for 
the  publicati<Hi  of  notices  by  cities  or  townai 

[Bd.  Note.— For  other  cases,  aee  Time,  Cent. 
Dig.  Si  10-23.] 

Department  2.  Appeal  from  Circuit  Court, 
Mfttitm  County ;  Wm.  Galloway,  Judge. 
On  petttion  for  rehearing.  Petition  d^Ied. 
For  former  opinion,  see  164  Pac.  56T. 

B.  W.  Macy  and  Grant  Corby,  both  of  Sa- 
lem (Wm.  H.  Trlmdle,  of  Salem,  H.  D.  Rob- 
erts, of!  Greeley,  Colo,,  RoUIn  K.  Page,  of 
Salem,  and  W.  T.  Slater,  of  Portland,  on  the 
brief),  for  appellant.  John  H.  Carson  and 
Claire  M.  Inman,  both  of  Salem  (John  A. 
Carson  and  Claire  M.  Inman,  both  of  Salem, 
on  the  brief),  for  respondents. 

HARRIS,  J.  In  a  petltiw  for  a  lehearing 
flled  In  this  and  In  the  ocHnpanlon  case  of  Al- 
bert T.  Salon,  the  dtj  confcaods  that  sectlcm 
5S1,  Ia  O.  L.,  doea  not  ai^ly  to  tbe  meaaore- 
ment  of  time  for  the  publicatkm  of  notices  by 
cities  or  towns.  The  petitioner  relies  upcm 
CatLung  Tow  T.  Hop  Chong,  11  Or.  220,  221.  4 
Pac  326.  Th»  case  dted  is  not  ap^cable, 
for  it  refers  to  what  is  now  known  as  sectira 
639,  L.  O.  U,  a  provlsioD  relating  to  the 
proof  of  the  service  of  notices.  As  pointed 
ont  in  the  (wiginal  opinion,  section  631,  U  O. 
Ij.,  has  served  as  tbe  standard  by  wUch  to 
measure  time,  not  only  In  actions  and  suits, 
but  also  in  other  proceedings.  Notable  illus- 
trations may  be  found  in  Rynearson  t.  Union 
Ooonty,  54  Or.  tSl,  102  Pac.  786,  and  in  State 
ex  rel.  r.  Macy,  161  Pac.  111.  To  refuse  to 
abide  bythe  standard  fixed  by  that  statute 
would  be  to  ignore  a  rule  that  is  firmly  es- 
tablished by  precedents. 

1!he  remainder  of  the  argument  found  in 
the  petition  prooeeda  iQ>on  the  theory  that 
we  held  that  the  notice  should  have  appear- 
ed in  six  successive  issues  of  a  dally  news- 
paper. We  did  not  rule  that  the  charter  re- 
Quired  the  notice  to  be  printed  and  to  appear 
in  six  successive  Issues  of  the  newspaper. 
The  original  opinion  points  out  that  section 
26  of  tbe  charter  embraces  two  elements:  (1) 
The  period  of  publication;  and  (^  the  man- 
ner of  publication.  The  period  of  publica- 
tion is  measured  by  applying  the  rule  estab- 
lished in  section  631.  Ij.  O.  L.  This  rule  ex- 
cludes the  first  day  of  publication  in  deter^ 
mining  the  i>erlod  of  time.  For  example, 
if  a  statute  directed  the  publication  of  a 
notice  for  at  least  one  week  in  a  weekly 
newspai>er,  it  would  not  be  necessary  to 


frint  the  notice  in  two  successive  Issues 
of  the  weekly  newspaper;  and  while  one 
printing  and  one  appearance  of  the  notice 
would  be  enough,  nevertheless  the  day  on 
which  the  paper  was  actually  printed  and 
Issued  would  not  be  counted  in  measuring 
the  one  week  required.  Again,  if  a  statute 
required  that  a  notice  be  published  for  not 
less  than  five  succeealve  weeks  In  a  we^ly 
new8pai>er,  It  would  not  be  necessary  for  the 
notice  to  appear  in  six  weekly  Issues,  al- 
though, as  stated  In  the  original  opinion,  it  is 
fair  to  assume  that  all  would  concede  that 
the  day  of  the  first  publication  would  be  ex- 
cluded in  computing  the  i)eriod  of  five  suc- 
cessive weeks.  The  rule  that  is  applicable 
to  weeks  is  likewise  applicable  to  days.  Our 
conclusions  In  the  tnatant  case  are  not  ont  of 
joint  with  Payette-Oregon  S.  Irr.  Dlst  v. 
Peterson,  76  Or.  630,  635,  149  Pac.  1051; 
but,  <Hi  the  contrary,  our  conclusions  here  are 
in  harmony  with  O'Hara  t.  Parker,  27  Or. 
156,  39  Pac  1004,  as  well  as  every  other 
analogous  precedent  in  this  jurisdiction.  In 
the  original  opinion  (164  Pac.  607)  it  Is  dis- 
tinctly stated,  not  that  the  notice  should 
have  appeared  In  the  sixth  issue  of  the  news- 
paper, but  that  "the  right  to  offer  bids  should 
have  been  kept  open  until  the  rad  of  June 
10th,  and  the  bids  should  not  liave  been  opcv  - 
ed  until  June  11th." 
Tbe  petitions  for  a  rehearing  are  denleU. 

McBRIDE,  G.  J.,  aud  BEAN  and  Mc- 
GAUANT,  JJ.,  conrair. 


HOI/rz  et  al.  v.  OLDS  et  aL 
(Supreme  Court  of  Oregon.   June  19,  1917.) 

1.  InTEBEST  «=»1— AESENCB  of  Ck)NTEACT  — 

Statute. 

In  the  absence  of  a  contract  to  iMy  interest, 
the  ri^t  to  exact  it  mntt  be  found  in  the  stat 
utes. 

[Ed.  Note.— Fot  other  caaes,  see  Interest, 
Cent  Dig.  8  l-l 

2.  Intebebt  <^=>11— Accedal  of  Right— Na- 
ture OF  Liabilitt. 

Under  L.  O.  L.  9  0028,  providing  that  the 
rate  of  interest  shall  be  6  per  cmt.  "on  money 
received  to  the  use  of  another  and  retained  be- 
yond a  reasonable  time  without  the  consent  of 
another,"  etc.,  plaintiffs  were  not  entitled  to 
interest  from  (late  of  deposit  on  money  deposited 
with  defendants  as  eecnrity  for  the  purchase  of 
stodt  under  a  contract  v<»a  for  uncertainty  and 
recovered  by  plaintiffs  in  an  action  for  money 
had  and  received,  wbidi  was  honestly  litigated 
by  defendants. 

[Bd.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  S  22.] 

3.  Interest  <g=93— Statutes— Constbuction. 

As  interest  statutes  are  in  derogation  of  tbe 
common  law,  they  must  be  strictly  construed. 

{Ed.  Note.— For  otiier  cases,  see  Interest, 
Gait  Dig.  {  3.] 

Department  I.  Appeal  from  Circtdt  Court, 
Multnomah  County ;  T.  J.  Cleeton,  Judge: 
Oa  petition  tor  rehearing.  Petition  denied. 
For  former  opinion,  see  164  Pac.  583. 
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R.  C.  Nelson,  of  Portland  (Beach,  Simon  & 
NelsoQ,  of  Portland,  on  the  brief),  for  appel- 
lants. Ghriss  A.  Bell,  of  PorUand  (Beed  & 
BeU,  C.  W.  Fulton,  and  T.  M.  Dye,  aU  of 
Pwtland,  QD  the  brief),  for  respondents. 

HARRIS,  J.  The  original  (pinion  award- 
ed the  plaintiffs  a  judgment  for  $20,000  with- 
out Interest.  The  plaintiffs  Insist  that  they 
are  entitled  to  Interest  on  ¥20,000  from  July 
15,  1911.  The  defendants  honestly  and  In 
good  faith  denied  and  litigated  the  rl^ht  of 
plalntiffB  to  recover;  and  therefore,  if  the 
rule  announced  in  Balier  Connty  t.  Hunting- 
ton, 48  Or.  B93,  603.  87  Pac.  1036,  89  Pac.  144, 
is  adhered  to.  It  would  prevent  the  allowance 
of  Interest.  There  is,  however,  a  more  per- 
suasive reason  for  disallowing  interest. 

[1-3]  In  the  absence  of  a  contract  to  pay 
interest,  the  right  to  exact  It  must  be  found 
in  the  statutes.  SorensoD  v.  Oregon  Power 
Co.,  47  Or.  24,  34,  82  Pac.  10.  Before  the 
jilalntlffs  can  successfully  claim  the  allow- 
ance of  interest,  they  must  show  that  they 
come  within  the  terms  of  section  6028,  I*  O. 
Lb,  as  It  read  prior  to  the  amendment  found 
In  chapter  358,  Laws  1017.  The  plalnttffs 
have  not  brought  themselves  within  any 
clause  of  section  6028,  L.  O.  U,  as  that  stat- 
ute is  Interpreted  by  Sargent  v.  American 
Bant  &  Trust  Co.,  80  Or.  16,  42,  154  Pac.  759, 
156  Pac.  431,  unless  they  are  within  the 
clause  which  allows  Interest  "on  money  re- 
ceived to  the  use  of  another,  and  retained  be- 
yond a  reasonable  time  without  the  owner's 
consent,  expressed  or  Implied";  and  hence 
we  must  first  determine  the  meaning  of  the 
quoted  clause  before  we  can  know  whether  it 
is  available  to  the  plaintiffs.  Interest  stat- 
utes are  in  derogation  of  the  common  law, 
and  for  that  reason  must  be  strictly  con- 
strued. 22  Oyc.  1481.  The  action  prosecut- 
ed by  the  plaintiffs  assumed  the  form  of  the 
"equitable  action"  commonly  designated  as 
an  a<;tlon  fbr  money  had  and  received.  The 
basis  of  the  claim  of  the  plaintiffs  was  that 
the  defendants  had  $20,000  whidb  in  Justice 
and  good  conscience  ought  to  be  paid  to  the 
plaintiffs;  and  It  was  upon  this  theory  that 
the  judgment  was  rendered  against  the  de- 
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fendanta.  Hoyt  v.  Paw  Paw  Grape  Juice  Co., 
158  Mich.  619,  123  N.  W.  529 ;  Todd  v.  Bet- 
tlngen,  109  Minn.  403,  124  N.  W.  443  ;  Ulbrand 
V.  Bennett,  163  Pac.  445,  446  ;  27  Cyc.  854. 

Applying  the  rule  of  strict  construction, 
the  language  of  the  clause  quoted  from  sec- 
tion 6028  Is  not  suffldentiy  comprehensive  to 
Include  the  Instant  case.  If  A.  pays  money 
to  B.,  to  be  given  to  C,  the  money  has  been 
received  by  B.  to  the  use  of  C.  From  the 
moment  of  the  payment  to  B.  the  money  be- 
longs to  C,  and  not  to  B.,  for  It  was  in  fact 
received  for  the  use  of  C,  and  at  no  time  Is 
B.  the  owner  of  the  money.  Interest  can  t>e 
allowed  only  when  two  elements  combine:  (1) 
The  money  must  be  received  to  the  use  of  an- 
other; and  (2)  it  must  l>e  retained  beyond  a 
reasonable  time  without  the  owner's  consent. 
When  the  statute  speaks  of  money  received 
to  the  use  of  another.  It  means  money  which 
in  fact  Is  received  to  the  use  of  another ;  It 
does  not  Include  money  wliich,  by  the  aid  of 
a  legal  fiction  Interposed  after  the  actual  re- 
ceipt of  the  money,  is  treated  as  money  re- 
ceived to  the  use  of  another ;  it  means  mon- 
ey that  is  received  to  the  use  of  another,  as 
distinguished  from  money  which  is  merely 
regarded  as  money  received  to  the  nse  of  an- 
other. That  this  interpretation  Is  not  unduly 
narrow  is  confirmed  by  the  words  "and  re- 
tained beyond  a  reasonatrfe  time,  without  the 
owner's  consent."  The  statute  contemplates 
that  the  person  who  actually  has  the  money 
is  at  no  time  the  owner,  but  he  has  only  re- 
ceived the  money  to  the  nse  of  another,  who 
1b  in  truth  the  owner  during  all  the  time. 
When  the  statute  speaks  of  the  consent  of 
the  owner,  it  necessarily  signifies  that  some 
person  other  than  the  holder  of  the  money  is 
in  fftct,  and  not  by  reason  of  a  fiction,  the 
owner.  While  the  conclndoos  expressed  in 
Graham  v.  Merchant,  43  Or.  294,  311,  72  Pac. 
1088,  hare  neither  been  overlooked  nor  Ig- 
nored, nevertheless  a  strict  construction  (rf 
the  Interest  statute  will  not  permit  the  plain- 
tiffs to  recov«-  interest 

The  petition  la  d^ed. 

McBRIDE,  C.  and  BENSON  and  BOB- 
Nsnr,  JJ.,  ccmcnr. 
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ABANDONMENT. 

See  Landlord  and  Tenant.  «b3»196  ;  Waters 
and  Water  Connee,  ^sbSZ. 

ABSENCE 

See  OrimlDftl  Lew,  «=>686. 

ABUTTING  OWNERS. 

See  fflghwa^,  «ss>88 ;  Honleipal  Oorponttons, 

ACCEPTANCE. 

See  Dedication,  !^»S1,  SS;  Chiaranty,  ^s>7; 
Wills,  «=3>717. 

ACCOMPLICES. 

See  Criminal  Law,  «s>G08,  611 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  SettSement;  Novation; 
Payment;  Release. 

«a>l  (Wash.)  That  defendant  tendered  pay- 
ment in  full  settlement  to  ptaintlff's  agent,  who 
accepted  sabject  to  plaintiff's  ratiScation,  did 
not  estop  plaintiff  from  recovering  balance  al- 
though fie  did  not  tender  a  return  of  money, 
where  he  notified  defendant  that  be  would  not 
acc^t  money  as  payment— Peterson  t.  Jahn 
Gontracttns  Co^  IM  P.  867. 

ACCOUNT. 

See  Account,  Actum  on;    Account  Stated; 
Partnership^  «=o827,  844 ;  Pleading,  «=>330. 

ACCOUNT,  ACTION  ON. 

(Or.)  An  action  BBalnst  diy  bj  its  eon- 
tractor^  to  erect  dam  to  recover  on  quantum 
meruit  for  excess  cost  of  doing  work  incurred  on 
account  of  city's  increasing  amount  of  excava- 
tion and  ddaylng  work,  was  not  action  on  ae- 
coont.— Bayden  t.  <Xty  <rf  Aatoria,  164  P.  728. 
4=»6@)  (Or.)  There  is  an  acconnt  stated  and 
settlement  barring  action  for  overtime,  where 
an  employ^  each  month  Mgns  a  time  check  stat- 
ing amount  of  time  and  amount  dae,  and  re- 
enves  payment  without  protest  or  objectitm.-^ 
Sumpter  v.  St  Helens  Oreoaoting  Co.,  IM  P. 

ACCOUNT  STATED. 

«S36(2}  (Wash.)  Whether  an  account  has  been 
stated  is  largely  a  question  of  intent,  and  if  it 
was  intended  to  state  the  account  and  the  bal- 
ance was  actually  struck,  and  one  paid  and 
the  other  accepted  without  protest  or  otdection 
of  any  kind,  it  is  an  account  stated^— Austin 
T.  I'nion  Lumber  Co..  1&4  P.  246. 

Where  seller  of  1<^  knowing  what  his  scale 
showed,  went  to  office  ot  buyer  and  was  given 


a  statement  of  accounts,  showing  what  their 
scale  showed,  together  with  a  checA  for  the 
amount  due,  whicn  be  accepted  without  protest 
other  than  that  they  sealed  the  logs  pretty  dose, 
there  was  an  account  stated.— Id. 
«(s>l9(3)  (Wash.)  EWdence  hel4  insufficient  to, 
suBtarn  recovery  for  price  of  logs  in  excess  of 
account  as  stated,  on  theory  that  the  seller's 
scaling,  and  not  the  buyers,  was  correct- 
Austin  V.  Union  Lumber  Co.,  164  P.  245. 
^»20(1)  (Or.)  Acts  of  city's  contractors  to  erect 
dam  in  marking  monthly  estimates  of  their  work 
O.  E.  over  thnr  signature  and  in  accepting  90 
per  cent  of  contract  price,  held  not  accounting 
month  by  month  as  matter  of  law.— Haydan  v. 
aty  of  Astoria,  164  P.  729. 

ACQUIESCENCE 

See  Pziucipal  and  Agent  «=>170. 

ACTION. 

See  Dismissal  and  Nonsnit;    Fravd,  •siritS; 
Husband  and  Wife,  <8=»209. 

H.  HATUBB  Atm  FOBM. 

4=328  (Wash.)  Where  a  person  wrongfully  con- 
verts pit^erty  of  another,  injured  party  may 
sue  him  as  wrongdoer,  or,  waiving  the  twt  re- 
cover TSlue  ot  iKXHierty  as  on  implied  contract 
— Wylde  T.  SdioeniuK,  164  P.  752.  - 
^32  (OaLApp.)  Under  Code  ar.  Proc  {{ 
609-520,  where  complaint  showed  plaintiff  en- 
titled to  recover  from  sheriff  money  taken  from 
him  wrongfully  under  execution,  judgment  for 
plaintiff  was  proper,  though  complaint  did  not 
describe  money  sufficiently  to  entitle  plaintUf 
to  its  return  in  specie  in  action  in  claim  and  de- 
livery;- these  being  no  forms  of  action  in  Cali- 
fornia.—HiUyer  V.  Eggers,  164  P.  27, 

m.  JOINSEB,  SPLITTIWO.  OOmOLI- 
DATIOir,  AVP  8EVEKAN0E. 

^»45(^  (Cal.App.)  Where  a  corporate  creditor 
sought  to  teeoTw  from  a  stodcnoldar  Its  pro- 
portionate liabill^  as  such  tor  the  debt  of  the 
corporation,  the  creditor  may,  in  a  sin^  Mo- 
tion, join  claims  for  various  debts. — Clark  t. 
Berlin  Bealty  Co..  164  P.  333. 

^  ADDITIONAL  INSURANCE 

See  Insurance,  4=>S86. 

ADEQUATE  REMEDY  AT  UW. 

See  Beformation  of  Instruments,  <=3. 

ADJOINING  LANDOWNERS. 

See  Municipal  Corporations,  <8=»404. 

«=a9(2)  (N.M.)  In  ejectment  directed  verdict 
for  defendant  on  the  ground  that  plaintiffs 
evidence  failed  to  diow  any  encroadiment  ct  d*- 
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fendant's  house  on  plaintiff's  lot,  and  that  the 
evidence  of  boundary  was  uncertain,  keld  aue- 
tftined  by  the  eTidesce.— De  Burg  y.  Armenia, 
164  P. 

ADJUSTMENT. 

Se«  inmranee,  «=s>S72,  674. 

ADMINISTRATION. 

See  Executors  and  AdminUtratocs. 

ADMISSIONS. 

See  Criminal  Law,  «9=»406.  673:  Evidence, 
208-286;  Pleading,  «=336,  177,  214.  376. 

ADOPTION. 

«=37  (Idaho)  Under  £«W8  1909.  ^  88-41,  H 

I,  2,  benevolent  society  may  not  consent  to 
adoption  of  children  where  they  are  not  snr- 
rendered  to  it  by  thdr  parents,  but  are  com- 
mitted to  it  as  guardian  by  the  probate  court  in 

Sroceeding  taking  them  from  their  parents. — 
ain  V.  Priest,  164  P.  364.. 
Under  Rev.  Oodes,  §  2703,  probate  judge  can- 
Qot  make  order  of  axloption  of  children  without 
consent  of  tiieir  parents  on  ground  that  parents 
have  been  judicially  deprived  of  than  on  ac- 
count of  parents*  neglect,  unless  it  appears  ot 
record  that  such  is  the  fact.~Id. 

Probate  ^adgo  may  not  make  an  order  of  adoiH 
tioa  of  children  without  consent  of  parents  <m 
ground  that  they  have  been  judicially  deprived 
of  their  custody  on  account  of  neglect,  unless 
record  before  him  shows,  that  tho  parents  have 
been  derived  ot  eastody  by  a.  flnai  jadgment^ 
Id. 

Order  of  probate  court  temporarily  depriving 
parents  of  custody  of  their  cUldren,  with  leave 
to  reclaim  them  on  proper  showing  of  reform  in 
conduct,  does  not  dispense  vrith  necessity  for 
parents  ccmsent  to  an  adoption  proceeding.— 
Id. 

Order  of  probate  court  taking  children  from 
parents'  cuttody  and  committing  them  to  cus- 
tody 1^  benevolent  society  as  guardian  keld  not 
to  permanently  and.  abstdutely  deprive  parents 
of  custody,  so  as  to  dispense  with  necessity 
of  their  consent  to  adoption  procecdingB.— Id. 

ADULTERY. 

See  Lewdness. 

ADVANCES. 

See  Mechanics'  Lioia,  4s>Sl. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  ot  Actions;  Waters  and  Water 
CourscB.  «s»138,  146. 

I.  NATURE  AND  KEQUISITES. 

(B)  DarHtlom   ond   ContlnnltT^  ot  Po«ses- 
»lau. 

«=>54  (Cal.)  Under  Code  Civ.  Proa  i  325,  pro- 
dding that  to  constitute  adverse  possession  there 
must  be  unintemipted  and  continuous  posses- 
sion for  five  years,  to  authorize  judgment  for 
plaintiff  and  if  suit  began  before  is  premature, 
although  it  is  not  concluded  till  expiration  of 
five  years.— Van  Calbergh  t.  Easton,  164  P. 
1118. 

(P)  Hostile  Character  of  Possession. 

<S960(4)  (Wash.)  Where,  after  foreclosure  of 
mortgage  covering  land  in  defendant's  posses- 
sion, he  reasserted  ownership  adverse  to  record 
owners,  who  were  advised  of  fact,  he  acquired 
title  to  land  by  adverse  possession;  requisite 
^riod  having  elapsed.— Sunde  v.  Hanson,  164  P. 


«=360{5)  (Or.)  The  Inclosure  of  a  part  of  a 
street  for  some  17  years  does  not  establish  title 
by  adverse  possession  under  the  10-year  statute, 
where  the  n<ddiiig  was  permissive  except  for 
^erh^s^^  last  6  years. — McCoy  v.  Thompson. 

AFFIDAVITS. 

See  Attnchment,  «s=>77-125,  247  ;  Depositions ; 
Garnishment,  4t=>SS ;  Judgment,  ^=s>15d ; 
Mechanics'  Ueau,  «s>154;  New  Trial.  «» 
150;  Pleadkig,  ^291. 

AFTER-ACQUIRED  TITLE 

See  Indians,  4»15. 

AGENCY. 

See  Principal  and  Agmt 

AIDER  BY  VERDICT. 

See  Pleading^  «=»432. 

ALIENATION. 

See  Indians,  4=9>16. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  «=^33S,  334;  Wltneea- 
es,  «=958. 

ALIMONY. 

See  IMTOree.  ^210,  214. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

€=»I7  (Wash.)  A  material  alteration  of  a  mort- 
gage by  mortgagee  Invalidates  mortgage  as  to 
mortgagoe  or  assignees,  even  though  innocoit 
parties.— Bradbury  v.  Netbercutt,  164  P.  IM. 

AMBIGUITIES. 

See  Bvidenee,  «s>450,  462. 

AMENDMENT. 

See  Appeal  and  E>ror.  4=9889,  896;  Depoei' 
tions,  9=>81  J  Judgment,  <9=>313 ;  Mechanics' 
Liens,  ^=>1C» ;  Municipal  Oorporations, 
46;  Pleading,  •^236-264;  Statutes,  «=»16. 

AMOUNT  IN  CONTROVERSY. 

See  Justices  of  the  Peace,  ^s>44. 

ANIMALS. 

See  Commerce,  4c=>35. 

«=>2Ql/2  [New,  ToL  20  Key-No.  Series] 

(Ksn.)  B^istration  of  breeding  animals 
is  registratitm  conformably  to  Gen.  St.  1909.  H 
9075,  9078-9080,  which  adopts  as  the  standard 
the  stud  books  of  only  the  none  pedigree  reg- 
istry associations  recognized  by  United  States 
Department  of  Agriculture.- Everhart  V.  Weld), 
Itti  P.  1098. 

®=327  (Mont.)  Where  parties  to  lease  of  sheep 
construed  contract  so  as  to  express  their  iateo- 
tions  and  ai;ted  In  accordance  therewith,  court 
will  adopt  construction  they  placed  upon  it  as 
to  which  party  had  title  to  lambs  sold  by  les- 
see.—National  Bank  of  Gallatin  Valley  v.  Ingle, 
164  P.  636. 

Under  lease  of  band  of  sheep,  lessee's  titie  be- 
came vested  in  particular  half  of  lambs  or  their 
proceeds  when  division  was  effected  by  his  sale 
and  delivery  to  third  person  on  date  after  date 
set  by  lease  contract  for  division.— Id. 
«=»93  (Utah)  Under  Comp.  Laws  1907,  I  20. 
owner  of  sheep  who  directed  his  herder  to  drive 
them  or  permit  them  to  trespass  on  plaintilTs 
uuinolosed  lands  is  liable. — Mower  t.  ulsen,  164 
P.  482. 
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«Es>IOOt8)  (Utah)  Oomplalnt  cbuging  tresp&sii 
of  animaM  held  sufficient  as  against  geDeral  de- 
murrer without  aUegationa  of  willfnlnaaa^ 
Mower  T.  Olsen,  164  P.  482. 
«e»IOO(4)  (Utah)  In  action  againat  sheep  own- 
er for  damages  for  trespaaa  of  sheep  on  plain- 
tiffs property,  evidenee  heU  to  warrant  findiiig 
that  trespass  was  willful  and  intantional. — 
Mower  t.  Olaen,  164  P.  482. 

ANSWER. 

See  PleadinK,  «=»126, 142. 

APPEAL  AND  ERROR. 

See  Ortiorari;  Costs,  «^232-2e0;  Gonrta, 
«=>185:  CMminal  Law.  «=b1036-1186;  Ex- 
ceptiona,  BUI  of;  Judge%  JiU7t 
«»17. 

For  review  of  rullnm  in  narticular  actions  or 
proceedings,  see  also  tiia  Tariona  specific 

topics. 

X.  NATUBE  AHD  FOBM  OF  BEICEDY. 

«=»I4<4)  (Utah)  Where  oodefendant  appeals, 
another  codefendant  may  not  assign  cross-errors 
against  party  in  whose  favor  judgment  appeal- 
ed from  was  rendered,  and  secure  modification 
of  judgment  in  ao  far  aa  it  affects  him;  proper 
procedure  ia  to  file  crosa-appeal  from  judgment 
—■Big  Cottonwood  Tanner  Ditch  Co.  t.  Sburtliff, 
164  P.  856. 

To  modify  independent  portiMi  of  decree  not 
touched  by  appeal  ia  not  office  of  mero  crosa-as- 
signments,  but  province  of  crosa-appeal. — Id. 

n.  HATURE  AKD  OROUHDS  OF  AP- 
FXXLATE  JUBUDICTXOM. 

•sal 9  (Idaho)  Costs,  being  merely  incidental  to 
a  judgment,  do  not  constitute  a  matter  of  oontro- 
veray  Buffldent  to  warrant  an  appellate  coart  in 
entertaining  an  appeal.— Ooborn  v.  ThMnUm, 
164  P.  1012;  Bennett  t.  Same,  id.  1013. 

m.  DEOIBIONS  BEVZEWABLE. 

(D)  FlKmlltr  of  DetentaatloB. 

«=»69a)  (Idaho)  Laws  1913,  c.  16,  and  amend- 
ments do  not  provide  appeal  from  order  of  dis- 
trict court  declaring  a  district  duly  organized 
after  first  hearing  on  petition  therefor,  and  such 
order  does  not  finally  adjudicate  rights  involved 
in  proceeding  thereundnr.— In  re  Oisaniiation 
of  Drainage  Dist.  No.  1  of  Ada  County,  104  P. 
1018. 

«=»82(3)  (Kan.)  Order  setting  aside  default 
judgment  is  not  reviewable  wliile  action  is  atill 

riding  In  district  court— HUl  t.  Sweet,  104 
1078. 

«=»82(4)  (Or.)  Order  providhig  that  plaintiff 
idiall  pay  costs  of  a  prior  suit  within  90  daya, 
and  in  default  thereof  bis  suit  shall  be  dismiss- 
ed,  is  interlocutory  and  not  appealable  pepding 
expiration  of  90  days. — Windsor  v.  HoUoway, 
164  P.  1177. 

(E)  Nfttnre,  Scope,  and  BSect  of  Decision. 

«=9|I3(3)  (Idaho)  Order  of  district  court  set- 
ting aside  a  default  entered  under  Key.  Codes, 
I  4360,  subd.  1,  and  granting  leave  to  defend- 
ant to  answer  or  plead,  is  not  an  appealable  or- 
der under  such  section  4807.— Omaha  Structural 
Steel  Works  v.  Lemon.  164  P.  1011. 

IT.  BIOHX  OF  BEVIEW. 
(A)  Persons  BIntltled. 

^»l5t(3)  (Cal.)  The  executor  may  appeal  as  a 
party  uggrieved  from  revocation  of  probate. — In 
re  Collins'  Estate,  164  P.  1110. 

Code  Civ.  Proc.  j  1299,  uuthorizing  executor 
named  in  a  will  to  petition  to  have  it  proved, 
makes  him  as  trustee  for  the  benefidaries  a 
party  aggrieved  who  may  appeal  from  ord»  re- 
loaing  probate.— Id. 


^151(6)  (Okl.)  The  surety  on  guardian's  bond 
when  aggrieved  may  appeal  to  the  district 
Court  from  a  decree  of  the  county  court  settling 
guardian's  &ial  acconnt,  though  not  a  party  to 
the  action.;-In  re  Cartwrigjit,  164  P.  1148. 

V.  FBESElfTATIOIf    AND  BBBCRVA- 

Tioir  nr  lower  goitrt  of 
GBOU2n>B  of  bevibw. 

(A)  iBsnea  and  Questions  In  Lower  Conrt. 

«»>I7I(1)  (Okl.)  When  parties  have  gone  to 
trial  upon  me  theory  of  case,  they  will  not  be 
permitted  on  appMd  to  have  the  case  cmsider- 
ed  upon  another.— Brown  t.  TuU,  164  P.  786. 

(B}  Objections  ud  Motions,  and  Rnllncs 
Thereon. 

«=>20l(l)  (Uteh)  It  was  plaintiff's  duty  to  re- 
quire court  to  properly  admonish  jury  as  to 
purpose  of  viewing  premises,  or  to  object  to  ad- 
monition given  if  not  deemed  sufficient — P.  A. 
Sorensen  Co.  v.  Denver  A  R.  O.  B.  Co.,  164  P. 
1020. 

^0219(1)  (Oal.App.)  ApveUant  may  not  fot 
first  time  on  appeal  take  advantage  of  trial 
court's  failure  to  give  some  apedfic  instruction, 
if  he  presented  no  anch  inatmction  to  trial 
court.— Potter  v.  Back  Country  Transp.  Co., 
164  P.  342. 

€=^216(3)  (Ariz.)  An  instructi(Hi  on  counter- 
claiming  defendant's  measure  of  damages  was 
not  renewable,  where  plaintiff  ncelected  at  the 
proper  time  to  request  a  proper  mstruettfm  aa 
to  damages.— Wooley  v.  Locamini,  164  P.  310. 
«=»237(2)  (Or.)  A  party  who  fails  to  move  to 
strike  out  an  answer  to  a  question  cannot  com- 
plain that  the  testimony  was  admitted. — White 
V.  East  Side  Mill  &  Lumber  Go.,  164  P.  736. 
4==>237(2)  (Utah)  Where  testimony  which  was 
incompetent  was  also  unresponsive  to  question, 
defendant  need  not,  such  testimony  having  been 
elicited  by  plaintiff,  move  to  strike  answer  in 
order  to  preserve  point  for  review,  plaintiff 
alone  twing  entitled  to  object  that  t»timony 
was  unresponsive. — Gleaaon  v.  San  Pedro,  L.  A, 
&  S.  L.  R.  Co.,  164  P.  484. 
<8=»240  (Nev.)  The  dismissal  of  an  action  with- 
out affording  plaintiff  an  opportuni^  to  amend 
cannot  be  ccnnplalned  of  wnere  there  was  no 
application  for  a  modification  of  the  order  or  for 
time  to  amend.— Keenan  v,  Koenan,  164  P.  351. 

«s>263(l)  (Wash.)  Although  an  inatruction  was 
not  aa  complete  as  it  shomd  have  been,  it  wilf 
not  be  considered  where  no  exception  was  tak- 
en.—Ennia  V.  Banks,  164  P.  68. 
€=274(S)  (Utah)  Where  only  exception,  was  to 
one  portion  of  an  instruction,  complaints  aa  to 
other  portions  urged  for  first  time  in  appellant's 
brief  cannot  be  considered.- Dimmick  v.  Utah 
Fuel  Co.,  164  P.  872. 

(D)  Hotiona  for  Nvtr  Trial. 

<&=>289  (Kan.)  Under  C6de  Civ.  Proc.  t  30T 
(Gen.  St.  1906,  {  5901),  error  cannot  be  predi- 
cated upon  the  rejection  of  testimony  which'  is 
not  produced  at  the  hearing  of  the  motion  for  a 
new  triaL— McAdow  v.  Kanaaa  City  Western 
By.  Co.,  164  P.  177. 

®=>304  (Wyo.)  Where  defendant's  motion  for 
new  trial  was  not  acted  upon  by  trial  court,  it 
is  not  proper  for  appellate  court  to  consider 
points  discussed  with  reference  to  ri^t  of  plain- 
tiff to  recover  upon  his  evldcnce.~<!!ampbtdl  v. 
Weller,  164  P.  881. 

VIL  BEQUISITES  AND  PROCEEDINGS 
FOB  TBANSFEB  OF  0AU8E. 
(A)  Time  of  TalUnv  Proeeedlns>* 

«=»345{1)  (Cal.)  Although  Code  Civ.  Proc.  | 
1715,  provides  that  an  appeal  must  be  taken 
within  60  days,  an  appeal  from  an  order  ad- 
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mittingr  a  will  to  probate  is  tim^  if  taken 
within  30  daya  after  determination  ot  a  motion 
for  a  new  trial  in  view  of  section  989  aa  amend- 
ed k  1916  <St  1916,  p.  200).— In  re  SeUe^a  En- 
tate,  IM  P.  401. 

(B>  Petition   or   Prarer,   Allow«nee»  ud 
Certificate  or  AflldavH. 

«=>362(1)  (Okl.)  Where  petition  in  error  pre- 
sents no  question  for  consideration  except 
court's  action  on  certain  motions  which  are  not 
reviewable,  because  not  brought  into  the  record 
either  by  bill  of  exceptitma  or  case-made,  mo- 
tion to  dismiss  must  be  anatained.— Dickson  r. 
HcDuffee,  164  P.  476. 

4s>362(3)  (Okl.)  Cioas-petition  in  error,  assipi- 
ing  as  error  the  overrufing  of  plaintiff's  motion 
for  new  trial  on  ground  that  judgment  was  not 
sustained  by  evidence,  might  be  amended  after 
time  in  which  under  Rev.  Laws  1910,  S  4971, 
cross-appeal  must  be  filed,  by  adding  assign- 
ment that  judgment  was  not  auwortM  by  evi- 
dence.— Jones  T.  Jones,  104  P.  463. 

(D)  Writ  of  Brror*  Citation,  of  Ilotlee* 

€=>4I4  (Utah)  Where  joint  judgment  waa  en- 
tered agEtinst  two  defendants,  and  one  of  them, 
appealing  alone,  served  plaintiff  with  notice  of 
appeal,  but  failed  to  serve  such  notice  upon  Its 
codefendant,  appeal  will  be  diamiased.— Mallatt 
V.  Velie  Motor  CSar  Co.,  164  P.  877. 

Vm.  EFFECT  Of  TBAMSFEK  OF 
OAirSE  OB  PROCEED  INOS 
THEREFOR. 

lA)  Powers   «Bd    Proceedlni*    ot  Lower 

Court. 

<3=>439  (Oal.)  Appeal  taken  by  defendanta  re- 
mored  case  from  jurisdiction  of  trial  court,  so 
that  it  had  nopower  to  set  aside  judgment  pend- 
ing appeal.— Klnard  v.  Jordan,  164  P.  894. 

X.  RECORD  AHD  PROCEEDIIVGB  BTOT 
IN  RECORD. 

(A)  Matters  to  be  Shown  br  Record. 

«»50l(4)  (Okl.)  Where  the  case-made  fails  to 
show  excepti<ms  to  instructioDs  given,  errors 
as»gned  upiMi  the  giving  of  audi  iostmctions 
wUI  not  be  c(mstda«d.— Henthom  t.  Tldd,  164 
P.  783. 

(B)  Scope  and  OontentS  of  Heoord. 

«a»520(l)  (Okl.)  Motions  presented  to  the  trial 
court,  rulings  thereon  and  exceptions  thereto 
are  not  properly  a  part  of  the  record.— IMckson 
V.  Mcl>uffee,  164  P.  476. 

4^520(5)  (Utah)  Whether  motion  for  nonsait 
should  hare  been  sustained  will  not  be  reviewed, 
uuless  it  is  apparent  from  record  that  motion 
was  made  before  trial  court  and  properly  Includ- 
ed in  record  <m.  appeal.-»Rus8elI  t.  watkius, 
164  P.  867. 

^»520(6)  (Utah)  Motion  for  nonsuit  not  shown 
by  the  record  cannot  be  considered  on  appeal. — 
Dimmick  v.  Utah  Fuel  Co.,  164  P.  872. 
«=»522(1)  (Okl.)  Trial  court's  order  sustaining 
objection  to  defendant's  evidence  is  .a  part  of 
the  record  proper,  and  error  therein  is  review- 
able upon  transcript,  accompanied  by  petition  in 
error  duly  presenting  it.— Boyd  y.  Wlnte,  164 
P.  781. 

(CI  Heoesaitr  oC  Dill  of  Exceptions,  Case, 
or  Statement  of  Facts. 

^549(5)  (OU.)  Motions  presented  to  the  trial 
court,  rulings  therecm,  and  exceptions  thereto 
can  only  be  preserved  and  presented  for  review 
by  incorporating  them  in  bill  of  exceptions  or 
case-made. — Dickson  v.  McDuffee,  164  P.  476. 

0=9553(2)  (Okl.)  Error  in  sustaining  a  demur- 
rer to  a  petition  may  be  presented  upon  tran- 
script.—Winters  T.  Oklahoma  Portland  Cemmt 
Co..  164  P.  966. 


(D>  ContentSi  Ualclav,  «Md  Bettlememt  «tf 
Case  or  Statement  of  Pacts. 

«=»568  (Okl.)  Defendant  has  a  ri^t  to  notice 
of  the  time  end  place  of  settlement  of  a  case- 
made,  and  where  no  such  notice  is  siTen  or 
waired  the  case-made  Is  fatally  deKCtive.— 
Keenan  v.  Ghastain,  164  P.  1145. 

The  suggestion  of  amendments  to  a  case-made 
where  the  record  shows  that  one  of  them  was 
disallowed  by  the  trial  court,  without  showing 
its  materiality,  is  not  a  waiver  t>f  notice  of  the 
time  and  place  of  settlement.- Id.  ' 

(T)  Maklms,  Form,  and  Reiialsltes  af 
Trmserlpt  or  Hetora. 

«=o60ff  (OalApp.)  Supreme  Court  nde  7  (119 
Pac  xi),  r^cul&Qng  sise,  arrangement,  inde^g, 
etc.,  of  transcripts,  is  intended  to  secure  rec- 
ords of  uniform  size,  arranged  in  convenient 
form,  and  an  api^l  not  complying  with  such 
rule  and  misdescnbing  judgment  appealed  from 
will  be  dlsmisBed.— O'Dea  v.  Roberts,  164  P. 
1135. 

«:=>607fl)  (CaL)  The  provisiooi  of  Code  CBt. 
Proc.  H  953a,  963b.  953c,  relating  to  prepara- 
tion of  transcript  on  appeal,  are  not  jniisdio- 
tional.— B^her  v.  Oliver,  164  P.  800. 
«=»608(1)  (Oal.App.)  Where  judgment  appealed 
from  was  entered  AjprU  ISU),  a  recwd  contain- 
ing a  judgment  rendered  April  26tii,  whidi  clerk 
certified  on  April  28A  to  be  a  true  copy,  etc., 
is  insufficient,  and  in  connection  with  failure  to 
observe  Supreme  Court  rule  7  (119  Pac.  xi), 
necessitates  dismissal  of  appeal. — O'Dea  t.  Rob- 
erts. 164  P.  1135. 

(O)  Aatheatloatlou  aad  Certlfioatlow. 

«=s>6l2(5)  (Idaho)  Where  transcript  on  appeal 
does  not  contain  a  Certificate  tbat  papers  there- 
in are  all  the  records,  papers,  etc.^  considered 
by  judge  making  the  order,  as  required  by  Rev. 
Co^ea,  §  4821,  and  Supreme  (Dourt  rule  24  (153 
P.  xi),  appeal  will  be  dismissed  under  rule  27 
(153  P.  xi)  on  court's  own  motion.— Walsh  v. 
Niess,  164  P.  628. 

(H)  Transmission,    Flllnar,    Printing,  and 
Service  of  Copies. 

«=»«28(3)  (N.M.)  Appellant's  failure  to  file 
transcHpt  of  record  within  time  spe<nfied  by 
Code  19l5,  I  4490,  is  waived,  where  no  advan' 
tago  thereof  ia  taken  until  after  transcript  has 
been  filed.— Herbst  v.  Rogers,  164  P.  827. 
^=>629  (Mont)  Under  direct  provisions  of  Su- 
preme Court  rule  4,  subd.  3  (44  Mont,  xxvii,  ISS 
Pac.  x),  an  appeal  will  not  be  dismissed  for  fail- 
ure to  file  record  within  time  required,  where 
record  is  filed  before  motion  to  dismiss  was  filed 
and  notice  thereof  given  to  appellee. — Huffine  r. 
Lincoln.  164  P.  888. 

(K)  Questions  Presented  for  Review. 

*=370I{1)  (Wyo.)  In  will  contest  in  absence  of 
the  evidence  to  enable  court  to  determine  wheth- 
er a  statement  "that  uncertainty  or  unsoundness 
of  mind  must  be  cetablisbed  with  reasonaUe 
certainty"  was  In  fact  prejudicial,  court  wiU 
not  order  reversal— Wood  v.  Wood,  164  P.  844. 

In  absence  of  the  evidence,  appellate  court 
will  not  reverse  on  ground  that  instructiona 
were  argumentative. — Id. 

In  absence  of  the  evidence,  held,  that  appellate 
court  will  not  reverse  on  ground  tbat  inatrue- 
tion  tbat  influence  is  not  ordinarily  considered 
undue  which  ariaes  out  of  "flattery."— Id. 
^=3708  (Aria.)  The  objection  tbat  a  judgment 
was  modified  without  notice  cannot  be  raised  on 
appeal  from  the  modified  judgment  only,  where 
the  record  does  not  affirmatively  show  such  lack 
of  notice.— Ives  v.  Sanguinetti,  164  P.  436. 

XI.  ASSIGNMENT  OF  ERRORS. 

«=>7I9(3)  (Okl.)  The  fundamental  question  Of 
jurisdiction,  first,  of  the  appellate  court,  and 
then  of  the  court  from  which  the  record  comes, 
inresenti  itadf  on  erery  writ  ot  error  or  appeal. 
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and  maftt  b«  answered  by  ^e  coart^  whether 
pn^ounded  by  connsel  or  notr— Keenan  v.  Cba»- 
tain.  164  P.  1145. 

«=s>7l9(10).  (Okl.)  Krrors  in  trial  of  issues  up- 
on a  petition  in  replevin  under  R«t.  Laws  1910. 
S  4701,  claiming  title  and  possession  of  attach- 
ed property,  are  not  reviewable  unlesa  trial 
court's  overruling  of  motion  for  a  new  trial  is  as- 
signed as  error.— MilluB  t.  Lowrey  Bros..  164 
P.  G63. 

«=>72l(l)  (Utah)  Where  several  appellants 
Jointly  assign  errors,  an  assignment  bad  aa  to 
one  of  them  must  be  held  bad  as  to  all.— Mc- 
Guire  v.  State  Bank  of  Tremonton,  164  P.  494. 
$=»724(2)  (Or.)  Assignmenta  of  error  contain- 
ing a  statement  of  what  was  done,  plus  the 
complaints  made  by  appellants,  are  sufficiently 
floecific,  definite,  and  -certain.-^r^(m  Art  Tile 
Co.  V.  Hegele,  164  P.  54& 

^=•733  (Or.)  Under  role  of  court,  in  view  of 
other  portions  of  record.  Acid,  that  plaintiffs 
assignment  of  error  that  court  erred  in  not  reu' 
dering  iudgment  for  plalntiffB  in  larger  amount 
was  sufficient. — Hayden  v.  City  of  A8t<»ia,  164 
P.  72S. 

€=»747(2)  (Utah)  In  an  action  to  enjoin  collec- 
tion of  improvement  tax,  where  city  did  not  ap- 
peal from  a  portion  of  judgment  holding  void 
tax  assessed  in  excess  of  contract  price,  and 
no  cross-error  is  assigned  with  respect  thereto, 
correctness  of  such  ruling  is  not  before  appel- 
late court  for  review.— Gwilliam  v.  Ogden  City. 
164  P.  1022. 

«»747(4)  (Utah)  To  modi^  independent  por- 
tions of  decree  not  touched  by  appeal  is  not  the 
office  of  cross-assignmentB,— Big  Cottonwood 
Tanner  Ditch  Co.  v.  Shurtliff,  164  P.  866, 

XXI.  BRIEFS. 

«B»77I  (Wyo.)  Failure  to  file  Mefs  in  time 
held  not  excused  iyy  resident  attorn^s  Bickness 

and  absence  and  nonresident  attorney's  lack  of 
knowledge  aa  to  condition  of  proceedings  in  er- 
ror.—Boner  T.  Fall  River  Coanty  Bank,  164 
P.  1140. 

<e=>773{2)  (Cal.App.)  Where  time  for  fiUng  ap- 
pellant's brief  faad  expired  when  notice  of  mo- 
tion to  dismiss  was  served  and  filed,  respond- 
ent is  entitled  to  dismissal.— Pierce  v.  Employ- 
era'  Indemnity  Exch.,  164  P.  403. 
^773(2)  (Okl.)  Wliere  plaintiff  in  error  fails 
to  file  a  brief  as  required  by  Supreme  Court 
rule  7  (38  Okl  vi,  96  Pac.  vf),  the  appeal  wiU 
be  dismissed  for  want  of  proBecution.--fiaddier 
V.  Scott,  164  P.  778;  Saddler  T.  Leahy,  164 
P.  77a 

«=>773^  (Okl.)  On  failure  of  plaintiff  in  er- 
ror to  file  and  serve  brief  in  compliance  with  Su- 
preme Court  rule  7  (38  OkL  vl,  137  Pac.  ix), 
his  appeal  will  be  dismissed.— Pnrviiis  t.  Akeis 
Tp.,  164  P.  97a 

4^773(3)  (Wadi.)  Where  appellants*  wening 
brief  was  served  on  July  6th,  and  was  ffled  in 
Supreme  Court  next  day,  and  respondent's  briof 
was  served  on  August  4th  and  filed  on  August 
10th,  and  appellants'  reply  brief  was  serrod  on 
August  28u  and  filed  on  August  31st.  motion 
made  on  hearing  of  appeal  on  November  16th 
to  dismiss  appeal  because  appellants'  briefs  were 
not  served  within  time  required  by  law  should 
not  have  been  granted.— Bogdau  v.  Pappas,  164 
P.  208. 


xm.  DISBnSSAI..  wtthdrawai., 
OR  ABANDONMENT. 

«s>780(l)  (Or.)  That  cents  on  former  appeal 
have  not  been  paid  does  cot  entitle  the  defend- 
ant tp  dismlMsat  of  tno  appeal  in  the  absence  of 
showing  that  the  costs  cannot  be  collected.— 
White  T.  Bast  Side  MiU  k  Lumber  Co.,  164  P. 
7S6. 

«=:»78l(l)  (Idaho)  Where  appeal  from  denial  of 
change  of  venae  is  prosecuted  on  ground  Uiat 


trial  judge  was  disqualified,  and  such  disqualt- 
fieation  has  ceased  by  reason  of  his  nonincum* 
bency,  court  taking  judicial  notice  thereof,  may 
dismiss  the  appeal.-— Cobnm  v.  Thomilon,  164 
P.  1012;  Bennett  v.  Same,  Id.  1013. 
^=9786  (Ariz.)  An  appeal  taken  for  delay  will 
be  dismissed  and  damages  awarded  to  appellee. 
—Williams  v.  West  Pub.  Co.,  164  P.  317. 
«:=»80l(l}  (Okl.)  The  Supreme  Court  may  grant 
a  rehearing  of  an  overruled  motion  to  dismiss 
an  appeal.— Keenan  v.  Chaatain,  164  P.  1145. 
€=3802  (Okl.)  It  is  not  necessary  for  court  to 
state  its  reasons  on  (Overruling  a  motion  to  dis- 
miss on  appeal  because  certain  orders,  as  con- 
tained in  the  case-made,  did  not  contain  the  fil- 
ing marks  and  were  not  shown  to  have  been 
entered  upon  journal  of  lower  court.— Winters 
V.  Oklahoma  Portland  Cement  Oa>  164  P.  965. 

XV.  HEARING  AND  REHEARINQ. 

^832(4)  (Kan.)  On  petition  for  rehearing  in 
appellate  court,  it  is  too  late  to  first  raise 
question  that  defendants'  answer  was  not  veri- 
fied, when  it  was  not  disclosed  by'  arguments 
nor  in  brief  when  case  was  presented,  and  where 
record  does  not  show  it  raised  in  justice  or 
district  court— Blair  v.  McQaary,  164  P.  262. 

XVI.  REVIEW. 

(A)  Scope  and  Extent  In  OeneraL 

«»B42(1)  (Cal.)  Where  a  liabiUty  policy  insur- 
ed against  sums  paid  toward  aatisfying  judg- 
ments against  insured,  whether  insured's  giving 
a  note  for  a  judgment  upon  understanding  that 
it  is  surrendered  for  an  assignment  of  insurad's 
cause  of  actiw  against  insurer  constituted  a 
bona  fide  payment  held  a  question  of  fact  de* 
termined  by  the  jury.— Rodgers  v.  Pacific  Coast 
Casualty  Co.,  164  P.  1115. 

«»864  (Cal.)  Code  Civ.  Proc.  S  989,  snbd.  1. 
providing  that  exceptions  to  "dedsionB,"  defined 
hy  section  1033,  because  not  supported  by  evi- 
dence, may  he  considered  <mi  appeal,  applies  to 
appeals  taken  under  section  940  as  wcdl  as  those 
under  section  941a,  Mlb,  941c^FIshar  v.  Oli- 
ver, 164  P.  800. 

<0  Parties  Bntltled  to  AUese  Bn-or. 

©=880(1)  (Mont.)  An  election  contestant,  ai>- 
pealing  from  judgment  dismissing  his  contest 
and  awardinjc  the  contestee  attorney's  fees,  is 
not  in  position  to  complain  that  his  sureties 
have  not  had  their  day  in  court;  they  not  hav- 
ing appealed.— Doty  v.  Beece^  164  P.  642. 
«s»882(12)  (Call)  Party  requesting  erroneous 
instracufHi  cannot  complain  thveof.— Walsh  t. 
Standart,  164  P.  795. 

<D)  Auendments,  AMltloB«l  Proofs,  nnd 
Trial  ot  Canse  Anew. 

€s»689(2)  (Or.)  Whero  error  is  not  assigned  to 
Uie  cKTder  of  the  lower  coart  in  permitting 
matter  to  be  set  up  in  a  supplemental  complaint 
which  should  have  been  pleaded  by  way  of 
amendment  to  original  con^ilaint,  appellate 
court  will  treat  each  sui^lemental  complaint 
as  an  amendment  of  original  complaint  proper- 
ly allowed.— Hotrick  v.  Gerlinger  Motor  Car 
Co..  164  P.  379. 

«=>695(2)  (OrJ  Findings  in  equity  case,  though 
suppOTted  by  evidence,  are  not  conclusive  on 
appeal,  where  trial  is  de  novo.— Metropolitan  In- 
vestment &  Improvement  Co.  v.  Sdiouweiler, 
164  P.  870. 

(B)  PreaniBptlona. 

^907(S)  (Utah)  Where  an  appeal  is  based  on 
the  judgment  roll  without  a  bill  of  exceptions, 
the  presumption  is  that  the  findings  were  jus- 
tified by  the  evidence. — McGuire  v.  State  Bank 
of  Tremonton.  164  P.  494. 
^s>9\4{l)  (Ariz.)  On  appeal  from  a  judgment 
claimed  to  have  been  modified  without  notice, 
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sacfa  lack  of  notlM  wfD  not  Iw  preBamed  from 
mere  alienee  of  the  record  on  that  point.— iTea 

Samruinetti,  164  P.  435. 
^s>g26(5)  (Kan.)  In  the  absence  of  instru^rtion, 
it  mar  be  assumed  that  the  coart  advised  the 
jury  that  certain  evldoice  received  was  confioed 
to  the  purpose  for  which  It  wao  competent- 
State  T.  Cowan.  164  P.  183. 
^»28a>  (CaLApp.)  In  view  of  Code  CIt. 
Proc.  S  476,  where  complaint  is  made  of  inetruc- 
tions,  but  all  the  instructions  are  not  included 
in  the  record,  no  error  is  shown.— Bobinson  v. 
Smith-Booth-Usher  Co.,  164  P.  29. 
4=9926(2)  (Cal.App.)  Where  instructions  are 
omitted  from  record,  appellate  court  must  pre- 
sume that  jury  was  properly  instructed  as  to 
law  applicable  to  case.— Dilger  t.  Whittier,  164 
P.  40. 

«=»930(2)  (Cal.App.)  Where  court  instructed 
jury  that  expenses  of  care  and  nursing  "are 
subjects  of  direct  proof  and  are  to  be  determin- 
ed •  *  •  oh  the  evidence,"  it  will  be  assum- 
ed that  ther  followed  Bn(di  instructiona.— Abalas 
T,  Consolidated  Const  Co.,  164  P.  18. 

^S3932(l)  (CaLApp.)  Where  instroctions  as  to 
asseesins  an  employe's  damages  for  personal  in- 
juries in  i»«portion  to  bis  contributory  negli- 
gence as  proTided  by  St.  1911,  p.  796,  are  not 
complained  of.  It  will  be  assumed  that  jury 
properly  assessed  damages. — Uncoln  v.  Paciiic 
Electric  Ry.  Co.,  164  P.  412. 

«=»933(4)  (CaLApp.)  Where  trial  court,  grant- 
ing motion  for  new  trial,  does  not  limit  order 
to  any  particalar  ground  stated,  it  is  duty  of 
appellate  court  to  sustain  it  if  It  can  be  upheld 
on  any  ground  embodied  in  notice  of  intention. 
—Pacific  Gas  &  Electric  Co.  v.  Rollins,  164 
P.  53. 

On  appeal  from  order  granting  defendants 
new  trial  in  action  in  eminent  domain,  where 
there  was  wide  variance  between  witnesses  for 
parties  on  question  of  value,  appellate  court  can 
presume,  in  support  of  order,  that  a  reason  Im- 
pelling trial  court  to  allow  motion  was  that 
aridence  was  insufficient  to  justify  verdict— Id. 

«s»934(2)  (Okl.)  When  judgment  on  motion  to 
discharge  attachment  traversing  the  existence  of 
the  grounds  therefor  follows  a  general  verdict, 
and  It  does  not  appear  that  judge  treated  it  as 
merely  advisory  and  gave  judgment  on  his  own 
flndlnaSi  judgment  wiU  be  presumed  to  be  based 
on  suoi  verdict. — Millus  v.  Lowrey  Bros.,  164  P. 
668. 

(P)  Discretion  of  Lower  Court. 

^946  (S.M.)  In  all  matters '  within  the  dis- 
cretion of  an  inferior  court  and  upon  which  It 
has  acted  Judicially,  the  Supreme  Court  not- 
withstanding its  powers  under  Const  art  6, 
i  3,  will  refuse  to  review  its  proceedings  or  rul- 
ings without  a  showing  of  gross  abuse  of  dis- 
cretioa  or  inadequacy  of  remedy  by  appeal.— 
State  r.  Baynolds,  164  P.  830. 

4=^948  (Mont.)  The  applicant  for  appointment 
of  a  receiver  must,  after  denial  ot  his  motion, 
assume  the  burden  of  showing  an  abuse  ot  the 
ipdicial  discretion  of  the  trial  coart-— Montana 
Ranches  Co.  v.  Ddan,  164  P.  806. 

«»954(1)  (OkL)  Under  Rev.  Laws  1910,  f  5236, 
where  it  appears  on  review  of  order  for  injunc- 
tion that  plaintiff  was  not  entitlfKl  thereto,  and 
that  it  should  not  have  been  granted,  the  order 
will  be  reversed.— Quaker  Oil  &  G&a  Co.  v.  Jane 
Oil  &  Gas  Co..  164  1'.  671. 

4=»959(1)  fCaLApp.)  Amendment  of  complaint 
is  within  discretion  of  court  and  is  not  ^ound 
for  reversal,  except  where  abu»e  of  discretion  ap- 
pears.— Lippert  v.  Pacific  Sugar  Corp.,  164  P. 
810. 

4s>959(4)  (Kan.)  After  s  case  has  been  called 
Cor  trial,  it  Is  within  trial  court's  judicial  dis- 
cretion to  refuse  permission  to  amend  pleadings 
■o  as  to  present  new  issues;  and  unless  there 
has  been  an  abuse  of  discratlcoi,  a  neqr  trial  wiU 
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not  be  ordered.— Long  r,  Kansas  <at7<  M.  A  O. 
B.  Co.,  164  P.  176. 

<^973  (CaLApp.)  An  order  directing  a  verdict 
for  defendant  after  the  entire  case  has  be» 
presented  will  not  he  reversed,  unless  the  court 
abused  its  dlscreticMk^Iffneh  t>  Pacific  Eleetria 
Ry.  Co.,  164  P.  20. 

<Ss=>977(l)  (Wash.)  Supreme  Court  cannot  in- 
terfere with  trial  court's  exercise  of  discretion 
in  ruling  on  motion  for  new  trial,  unless  there 
has  been  clear  abuse  of  discretion,  unless  discre- 
tion has  not  been  exercised,  or  unless  action  of 
trial  court  Is  based  on  misconceptim  ot  law.— 
Skarlatos  v.  Brice,  164  P.  939. 
«=>979(1)  (CaLApp.)  Granting  or  d«iying  of 
new  trial  on  ground  that  evidence  is  insufficient 
to  sustain  verdict,  where  there  is  substantial 
conflict,  rests  so  fnllpr  in  discretion  of  trial 
court  that  its  action  k  conclusive  upon  appel- 
late court  unless  it  appears  that  there  has  been 
abuse  of  discretion.— Padflo  Gas  A  iSectrlc  Cok 
V.  RoUins,  164  P.  63. 

«B>979(2)  (CalJkpp^  Appellate  Oonrt  cannot 
weigh  testimony  of  witnesses  in  determining 
whether  trial  court  abused  its  discretion  in 
granting  new  trial  for  insufficiency  of  evidence. 
—Pacific  Oas  &  E^tric  Co.  v.  Rollins,  164 
P.  63. 

®=>979(6)  (Wash.)  An  order  granting  a  new 
trial  because  of  inadequate  damages  cannot  be 
reviewed  as  an  abuse  of  discretion,  where  the 
evidence  thereon  is  not  available.— Nelson  v. 
Pacific  Coast  Casualty  Co.,  164  P.  594. 
«=998l  (Cal.App.)  To  warrant  reversal  of  or- 
der denying  or  granting  new  trial  on  ground  of 
newly  discovered  evidence,  evidence  must  clearly 
show  abuse  of  discretion  by  trial  court- Fiort 
V.  Agnew,  164  P.  899. 

♦=>984(1)  (Utah)  Where  Comp.  Laws  1907,  S 
3341*  left  the  matter  of  alknring  costs  within 
the  trial  court's  discretion,  the  court's  action  wiE 
not  be  disturbed  except  for  abnas  of  diseretkm. 
-Smith  V.  Oilbert,  164  P.  1026. 

(O)  ttoesMons  ot  Faot,  Terdlete,  mm*  Fln4* 
ia«a. 

«=>g94(8)  (CM.)  If  witnesses  compared  notes 
with  plamuft  and  exhibited  a  parnsan  feeling 

in  testifying,  that  was  for  consideration  of  the 
trial  judge,  and  not  for  the  court  on  appeal. — 
Johnson  v.  V.  D.  Reduction  Co.,  164  P.  1119. 

«=»994(3)  (Moat)  The  determination  of  the  trial 
court  on  the  credibility  of  witness  cannot  be  io- 
terfraed  with,  unless  his  testimony  Is  cbarac- 
terised  by  sucb  inherent  Improbabiuty  as  in  ef- 
fect to  dratroy  it.— Parcben  v.  Chessman,  164 
P.  631. 

«=»997(3)  (N.M.)  Where  each  party  at  the  close 
of  the  evidence  requests  a  directed  verdict  and 
court  directs  a  verdict  for  one.  the  only  ques- 
tions on  appeal  are  whether  there  was  subetan- 
tial  evidmce  supporting  court's  ccmdusion  and 
whether  there  was  anj-  error  of  law  at  the  trial. 
-De  Burg  v.  Armenta.  164  P.  83& 

Os9lOOI(l)  (Wash.)  Where  case  was  tried  hj 
juiTi  power  of  Supreme  Court  is  exhausted  when 
It  lus  found  evidence  or  justifiable  inferences 
from  evidence  upon  whidt  reasonable  minds 
might  reach  different  condnsions.— Skarlatos  t. 
Brice,  164  P.  939. 

^»I002  (CaLApp.)  Appellate  coart  Is  bound  by 
the  v«dict  where  testimony  was  conflicting.— 
Potter  T.  BaA  Country  Transp.  Co.,  164  P. 
342. 

€=>I002  (Or.)  A  jury  finding  on  conSicting  evi- 
dence will  not  be  disturbed  on  appeal,  if  there 
is  any  evidence  to  sustain  it — Crowder  v.  Tovo- 
vich.  164  P.  576. 

(^1002  (Utah)  Where  there  is  substantial  con* 
flict  in  the  testimony,  it  la  the  province  of  the 
jury,  and  not  the  appelate  court,  to  determina 
tho  wngbt  of  the  evidence^— Dimmick  T*  Utah 
Fuel  Ok.  101  P.  8T& 
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^=71002  (Utah)  Wkere  a  verdict  la  baaed  on 
conflicting  evidence,  it  will  not  be  diaturbed.— 
P.  A.  Sorenaen  Co.  v.  Denver  &  B.  G.  R.  Co., 
164  P.  1020. 

«s>1002  (Utab)  Though  findings  of  jury  on  con- 
flicting evidence  aa  between  achool  board  and 
contractor'a  aure^  and  findings  of  judge  as  be- 
tween a  materialman  and  the  contractor'a  sure- 
ty were  in  conflict,  tbere  having  been  separate 
triala,  Aeld,  that  the  Supreme  Court  could  not 
interfere.— Board  of  Education  of  Salt  Lake 
CHty  V.  Wright-Osbom  Co.,  164  P.  1033. 
«=»l004a)  (Cal.)  Verdict  will  not  be  set  aside 
'on  ground  of  excessive  damagea,  where  amount 
awarded  ia  not  without  substantial  support  in 
evidence.— Walsh  v.  Standart,  164  P.  795. 
«=»(  004(1)  (Colo.)  Verdict  aapported  by  auffi- 
clent  testimony  cannot  be  disturbed  on  appeal 
as  exceasive— Southwestern  Surety  Ins.  Co.  v. 
Miller,  164  P.  507. 

«»I004(2)  (WashO  Wbero  the  evidence  left 
ample  room  for  dinerence  of  (mlaion,  held,  that 
the  award  of  damages  from  nre  could  not  be 
disturbed  as  being  excessive.— Sandberg  t.  Cava- 
naugh  Timber  Co.,  164  P.  200. 
«=>I005(1)  (Kan.)  Verdict  approved  by  the  tri- 
al court  will  not  be  diatarbed.- Farmers'  Nat 
Bank  of  Lincoln  v.  Francis,  164  P.  146. 
«=»I005(3>  (Kan.)  Verdict  for  plaintiff  on  con- 
flicting evidence  approved  by  the  trial  court 
would  not  be  disturbed.— Gurtuw  r.  Beanme,  104 
P.  1068. 

«E=»I005(8)  (U<nit>  Verdict  on  conflicting  evi- 
dence approved  by  the  coart  in  denying  new 
trial  will  not  be  disturbed. — Savage  v.  Boyce, 
164  P.  887. 

«=s>l008a)  (OaLApp.)  Where  the  trial  court 
who  heard  oral  testunony  and  aaw  witnesBea  be- 
lieved that  oral  agreement  sued  on  was  aubsti- 
tuted  for  a  written  one.  the  judgment  will  not  be 
disturbed.- Keeley  v.  Erbe.  164  P.  906. 
^1008(1)  (Or.)  On  appeal  at  law,  the  flndinga 
of  the  trial  court  as  to  the  facts  are  conclusive. 
—Maryland  Casualty  Co.  v.  Klaber'a  Estate, 
164  P.  674. 

«=»l  009(4)  (CHd.)  On  appeal  in  equity  coorfs 
flndinga  of  fact  may  not  tte  set  aside  onleea  from 
entire  record  they  appear  to  be  clearly  against 
the  weight  of  the  evidence.— l^omaa  v.  Halsell, 
164  P.  468. 

'  «=>I0I0(1)  (Cal-App.)  Bindings  with  any  evi- 
dence to  support  them  will  not  be  disturbed. — 
Lincoln  v.  Pacific  Electric  Ry.  Co.,  164  P.  412. 
«s>IOIO(l)  (Colo.)  flndinga  of  fact  aupportod 
by  evidence  will  not  be  disturbed  on  appeal.— 
Tt.  Collins  Nat  Bank  v.  Whitton,  164  P.  300. 

4ss>IOIO(l)  (Kan.)  Where  error  assigned  ia  that 
findings  and  judgment  are  contrary  to  the  evi- 
dence, it  is  only  necessary  to  consider  whether 
there  is  sufficient  evidence  on  which  judgment 
is  based. — Itrunington  v.  Wagoner,  164  P.  1057. 

The  trial  court's  findings  of  fact,  baaed  upon 
competent  evidence,  are  accepted  by  the  Supreme 
Court  aa  true,  and  that  there  was  contradictory 
evidence,  whidi,  if  believed  by  the  trial  court, 
wonld  have  compelled  different  findings  and 
judgment,  is  of  no  consequence. — Id. 

«»IOfD(l)  (Or.)  Where  findings  are  by  the 
court,  the  evidence  will  not  be  examined  except 
to  ascertain  whether  any  of  it  is  competent  to 
support  the  findings. — Meagher  v.  Eilers  Music 
House.  164  P.  373. 

^31010(1)  (Or.)  In  trying  case  without  jury, 
circuit  court  exercised  functions  of  jury,  and 
its  findings,  having  force  of  sperial  verdict,  and 
entitling  plaintiffs,  in  whose  favor  they  were, 
to  benefit  of  any  conclusions  of  law  arising  from 
them,  are  binoing  on  Supreme  Court,  unless 
wholly  without  support  in  evidence.— Haydoi  t< 
aty  of  Astoria,  164  P.  729. 

«=3|0M(1)  (Cal.)  Finding  of  the  trial  court, 
baswl  on  conflicting  evidence,  will  not  be  dis- 


turbed on  appeal.— Del  Monte  Ban^  Dairy  v. 

Bernardo,  164  P.  628. 

<S=3>I0II(1)  (Cal.)  Trial  court's  findings  of  fact, 
on  which  evidence  is  in  sharp  and  snbstantlal 
conflict,  will  not  be  disturbed.— O'Brien  v.  King, 
164  P.  631. 

«=>IOIia)  (OaLApp.)  Discretion  of  trial  coart 
in  resolving  conflictiu  evidence  will  not  be  re- 
viewed on  anMaL— Golqnhoun  v.  Fnraman,  164 
P.  10. 

d=s»IOII(l)  (Cal.App.)  Where  the  evidence  wae 
conflacting,  a  finding  by  the  trial  court  cannot 
be  reviewed.— Ciark  v.  Beriin  Realty  Co.,  164 
P.  333. 

9=»I0II(1)  (Or.J  Finding  on  conflicting  testi- 
mony made  by  drcuit  court  trying  case  without 
jury  Is  binding  on  Supreme  Court.— Ilayden  v. 
aty  of  Astoria,  164  P.  729. 
®=9lOII(l)  (TJtab)  Where  there  Is  conflict  in 
testimony  with  substantial  evidence  in  record 
to  support  flndinga  of  trial  court,  jndement  will 
be  amrmed. — McCarrick  v.  Lenox  Mining  Co., 
164  P.  478. 

^s>IOII<l)'(Utafa)  Though  findings  of  jury  on 
conflicting  evidence  as  between  school  board  and 
contractor's  surety  and  flndinga  of  judge  as  be- 
tween a  materialman  and  the  contractor's  sure- 
ty were  in  inflict,  there  having  been  separate 
trials,  held  that  the  Supreme  Court  could  not 
interfere.— Board  of  Education  of  Salt  Lake 
City  V.  Wright-Osbom  Co.,  164  P.  1033. 
®=>fOII(l)  (Wash.)  Where  controversy  involved 
findings  on  questions  of  thct  upon  conflicting  oral 
testimooy,  and  review  of  evidence  does  not  war* 
Hint  holding  that  it  preponderates  agnlnst  find- 
ings, judgment  will  be  affirmed.— Mottlnger  v. 
Reagan,  164  P.  596. 

es>IOI2fl)  (Mont)  A  trial  court's  finding  of 
tact  will  be  accepted,  unless  opposed  to  the 
clear  preponderance  of  the  evidence.— T^oud  v. 
Hanson,  164  P.  544. 

«»(0I5(1)  (Kan.)  On  grant  of  new  trial  be- 
cause verdict  is  not  sustained  by  the  evidence 
and  for  error  In  overruling  a  demurrer  to  the 
evidence,  the  ordCT^wiU  not  be  set  aside  on  the 
ground  that  the  court  did  not  err  in  overmling 
the  demurrer.— Walsh  v.  Joplin  &  Pittsburg 
Ry.  Co.,  164  P.  184. 

9=>I0I5(2)  (Kan.)  An  order  granting  a  new 
trial  because  the  verdict  is  not  sustained  by  the 
evidence  vnM  not  be  set  aside  where  the  evi- 
dence ia  conflicting.— Walsh  v.  JopUn  &  Pitt&-- 
burg  By.  Co.,  164?.  184. 

(H)  BHvmlefts  Brror. 

1 032(1)  (Cal.App.)  It  devolves  upon  an  ap- 
pellant to  show  jprqndfcial  error.— Dilger  v. 
Whitder,  164  P.  ^. 

iS=s>l032(2)  (Cal.App.)  In  consolidated  action  of 
unlawful  entry  and  detainer  and  for  moneys 
had  and  received,  landlord's-  showing  of  alleged 
error  as  to  exdurion  of  his  own  and  surveyor's 
testimony  as  to  extent  of  work  d<Rie  by  defend- 
ant, where  surveyor's  maps  were  admitted,  held 
insufficient.— Kloater  v.  Hawn,  164  P.  402. 

1 033(4)  (Or.)  Where  court  should  have  in- 
structed that  plaintiff  insured  was  owner  of 
property  burned,  defendant  insurance  company 
cannot  complain  because  question  was  left  tn 
jury.— Waller  v.  City  of  New  York  Ins.  Co.,  164 
P.  959. 

®3>I039(2)  (Wash.)  In  an  action  to  quiet  title, 
refusal  to  require  plaintiff  to  separately  state 
his  causes  of  action  on  two  instruments  sought 
to  bo  set  aside  is  not  reversible  error,  where 
the  execution  of  the  two  instruments  were  made 
for  a  single  and  continuous  purpose.- Bradbury 
V.  Nethereutt  164  P.  194. 
«s>l040(2)  (Nev.)  Where  plaintirs  complaint 
was  based  on  a  record  of  a  Judgment  rendered 
in  a  foreign  state,  sustaining  of  demurrer  and 
diBmissal  of  complaint  without   affording  op- 
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portunit;  to  amend  keZd  bamilUB,  thourii  con- 
trary to  better  practice.— Keen  an  t.  Keenan, 
164  P.  351. 

1 040(10)  (Utah)  Orermlin;  of  demurrar  to 
complaint  on  ground  of  uncertainty  and  am- 
biguity held,  in  view  of  nature  of  action,  etc., 
to  be  liarmlesa.— Gleason  v.  San  Pedro,  L.  A. 
&  S.  L.  R.  Co.,  164  P.  484. 

1 040(16)  (Waah.)  Where  amendment  to  the 
complaint,  made  during  trial,  supplied  the  de- 
fects c<Mni4ained  of  by  demurrer,  deftHidant, 
who  dedined  the  court's  offer  to  grant  continu- 
ance, made  when  the  defendant  objected  to  the 
trial  amendment,  could  not  complain  of  the  de- 
fects in  the  complaint  on  appeal. — Skarlatos  t. 
Brice,  164  P.  939. 

O=>l042(2)  (Kan.)  Judgment  will  not  be  revers- 
ed because  allegations  are  stricken  out  of  peti- 
tion, whero  evidence  to  prove  those  allegations 
was  properly  introduced  under  remaining  alle- 
gations.—Henning  T.  Wichita  Natural  Gas  Co., 
164  P.  297. 

«=3l046(3)  (Kan.)  Ordinarily  judgment  will 
not  be  reversed  for  error  in  placing  burden  of 
proof  in  trial  by  court  without  jury^  where  each 
party  has  ample  opportunity  to  introduce  evi- 
dence to  support  his  contentions. — Henning  v. 
Wichita  Natural  Gas  Co.,  164  P.  297. 
'S==>I046(3)  (Kan.)  Placing  of  burden  of  proof, 
even  if  erroneous,  in  case  triable  by  court  and 
where  partieB  were  permitted  to  and  did  pro- 
duce all  of  their  testimony  upon  contested  guea< 
tions,  cannot  be  treated  as  a  ground  of  reversal. 
—In  re  HoUoway's  Estate,  164  P.  298. 

1 046(3)  (Kan.)  In  action  upon  award  un- 
der fire  iuE^urance  policies,  ruUng  improperly 
placing  the  burden  of  proof  on  plaintiff  and 
•  depriving  defendant  of  right  to  open  and  close 
held  not  reversible  error. — Boutross  v.  Palatine 
Ins.  Co.,  Limited,  of  London,  England,  164  P. 
1069. 

0=>  1 046(5)  (Okl.)  Remarks  of  judge  in  presence 
of  jury  do  not  constitute  reversible  error,  unless 
from  reasonable  understanding  of  his  words 
they  would  tend  to  prejudice,  minds  of  jury  for 
or  against  either  of  the  parties — Brown  t.  TuU, 
164  P.  785. 

^=:9l048(6)  (Cal.App.)  In  motorman's  action  for 
personal  injury,  refusal  to  allow  croBs-exanuna- 
tion  of  plaintiff,  "There  ia  no  way  to  account 
for  it  [running  into  open  switch  when  lights 
signified  it  closedj,  is  there?"  was  harmless,  in 
"  view  of  further  testimony  elicited.— lancoln  v. 
Pacific  Electric  Hy.  Co.,  164  P.  412. 

046(6)  (Kan.)  Refusal  of  cross-examina- 
tion of  witness  to  establish  a  defense  is  not 
ground  for  reversal,  where  witness,  a  party  to 
the  action,  could  have  ttcen  produced  by  party 
seeking  to  cross-examine  him,  and  where  mat- 
ters sought  to  be  shown  on  cross-examination 
were  shown  by  records  put  in  evidence  offered 
by  cross-examining  party.— Ruth  v.  Wither^ 
spoon-Bngler  Co.,  164  P.  1004. 

1 050(1)  (CaLApp.)  In  an  action  for  personal 
injuries  sustained  by  child  when  struck  by  an 
automobile,  any  error  in  admission  in  evidence 
of  torn  clothes  of  child,  and  testimony  as  to 
tears  and  rents  therein,  was  harmless.— Dilger 
V.  Whittier,  164  P.  49. 

1 050(1)  (CaLApp,^  In  action  to  recover  last 
payment  under  building  contract,  error  in  ad- 
mitting parol  testimony  that  builder's  written 
agreement  to  deliver  free  of  charges  referred 
only  to  charges  for  extras  Add  prejudicial. — 
Suhr  V.  Metcalfe.  104  P.  407.  _ 
^»I050(1)  (Cul.App.)  Erroneous  admissicm  of 
evidence  to  establish  subcontractors'  claims  held 
not  to  prejudice  owner;  their  judgments  being 
ordered  paid  out  of  fond  found  due  principal 
eontractor  from  owner. — Simmons  v.  EMrth,  164 
P.  S07. 

e=3l050(l)  (Kan.)  Admission  of  statements  of 
defendant  railroad's  superintendent  solely  to 

firove  a  demand,  tbuu)!h  inndmismible  as  to  rat- 
Scation  of  his  unautborized  act,  held  not  prej- 


udicial error.— McAdow  T.  EAnsas  City  Western 

Ry.  Co.,  1&4  P.  177. 

4e=»l050(2)  (Wash.)  Admission  of  irrelevant  ev- 
idence, which  was  entirely  harmleas,  was  not 
reversible  error.— Bergen  v.  Lewis  County,  164 
P.  78. 

^1052(6)  (Utah)*Where  appellant  prevailed 
in  his  claim,  error  in  admisai<Hi  oi  CTMence  re- 
lating thereto  was  harmless. — Smith  v.  Gilbert, 

164  P.  1028. 

«=»I053(2)  (Wash.)  In-  action  for  personal  In- 
juries, effect  of  immaterial  questitm  to  plaintifF, 
whether  he  could  pay  for  cmeration  advised,  and 
bis  n^ative  answer,  held  one  that  could  be 
cured  by  instruction  to  disregard. — Xollmeyer 
Tacoma  Ry.  &  Power  Co.,  104  P.  229. 

1053(3)  (Wash.)  Admission  of  evidence  that, 
after  accident  at  county  ferry,  chains  were  fur- 
nished to  fasten  boat  to  bank,  was  harmless ; 
nature  of  fastenings  not  being  claimed  as  neg- 
ligence, and  jury  being  instructed  that  change 
was  immaterial.— Bergen  t.  Lewis  County,  Ivi 
P.  73. 

«=al054(l)  (Utah)  Where  action  was  tried  to 
court,  and  there  was  sufficient  competent  tea- 
Umony  to  sustain  its  findings,  admission  of  in- 
competent testimony  will  be  deemed  harmless.— 
Mower  y.  Olsen,  164  P.  4S2. 
iS=»l056(l)  (Kan.)  Where  a  demurrer  to  evi- 
dence is  sustained,  error  in  excluding  material 
evidence  will  compel  a  reversal  if  the  evidence 
excluded,  with  that  admitted,  is  sufficient  to 
make  a  prima  fade  case  as  against  the  demor- 
rer.— Madtie  v.  Grand  Lodge  A.  O.  U.  W.  of 
Kansas,  164  P.  263. 

<S=»I056(1)  (Utah)  Where  testimony  excluded 
on  defendant's  exception  could  have  been  later 
introduced  by  plaintiff,  the  error,  if  any,  in  ex- 
cluding it  was  harmless.— P.  A.  Sorensen  Co. 
T.  Denver  &  R.  G.  R.  Co.,  194  P.  1020. 
€=sl056(4)  (Cal.)  W^here  court  found  against 
plaintiff  on  the  contract  set  up,  exclusion  of  evi- 
dence as  to  measure  of  damages  for  brcatAi  was 
without  prejudice.- Del  Monte  Ranch  Dairy  r. 
Bernardo,  164  P.  628. 

<9=3l056r4)  (Utah)  Whero  appellant  prevailed 
in  his  (Hum,  error  In  exclntdon  of  evidence  relat- 
ing, Uiereto  was  harmleas. — Smith  v.  Gilbert, 
164  P.  1026. 

<S=>I058(1)  (CaLApp.)  The  exclusion  of  testi- 
mony is  harmless  where  other  similar  evidence 
of  equal  value  was  admitted. — Clark  v.  Berlin 
Realty  Co.,  164  P.  333. 

€=3l058(l)  (Utah)  Where  testimony  oxcluded 
on  defendant's  exception  was  lat»  introduced 
by  plaintiff,  the  error,  if  any,  in  excluding  it 
was  harmless. — P.  A.  Sorensen  Co.  v.  DenvM? 
&  R.  G.  R.  Co..  164  P.  1020. 
^=>  1058(1)  (Wash.)  Any  error,  in  excluding  tes- 
timony of  a  witness  who  experimented  with  an 
automobile  that  it  made  a  great  noise  when 
erated,  was  harmless,  where  there  was  evidence 
that  the  car  could  be  heard  for  at  least  a  block 
and  a  half.— Hicks  v.  Baumgartner,  IM  P.  743. 
$==>I060(4)  (CaLApp.)  In  action  for  false  im- 
prisonment, reference  of  counsel  during  argu- 
ment to  defendant's  failure  to  testify,  though 
improper,  was  not  prejudicial  where  the  suit 
was  for  $25,000,  ana  the  verdict  on  substantial 
evidence  was  tor  SSOOi.- Fiori  v.  Agnew,  164 
P.  899. 

«=»I062(1)  (Okl.)  On  motion  to  discharge  at- 
tachment traversing  the  existence  of  alleged 

grounds  therefor,  error  in  submitting  issue  to 
jury  and  entering  judgment  on  general  verdict 
18  reversible  only  when  it  has  resulted  in  mis- 
carriage of  justice  or  violation  of  OKistitutional 
or  statutory  right— Millua  v.  Lowrey  Bros.,  164 
P.  663. 

<S=»I064(1)  (Cal.)  Where  the  evidence  would 
have  supported  a  verdict  for  either  party,  any 
Kubstantial  error  in  the  trial  or  in  the  instruc- 
tions must  be  regarded  as  prejudicial.— Lang- 
ford  T.  San  TAtsgo  Electrtc  Bj.  Co.,  104  P.  398. 
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«s»l064(l)  (GaLAppO  In  action  for  injuriee 
when  struck  by  automobile,  inBtmction  on  last 
clear  chance  held  harmless  to  defendant.— Potter 
V.  Back  Country  Traasp.  Co.,  164  P.  342. 
«=3l064(D  (Okl.)  In  foreclosure  of  mechanic's 
lien,  instructions  alleged  to  fail  to  sabmit  ques- 
tion of  failnro  at  performance  on  part  of  j;he 
plaintitb  which  mii;ht  preclude  their  reeovMy, 
held  free  from  prejudidal  error.— Brown  t.  Tull, 
164  P.  785. 

^»  1 064(4)  (Colo.)  Including  reasons  of  rule  In 
an  instruction  correcHy  stating  the  law  held 
harrijleas.— National  Surety  Co.  v.  Queen  Oity 
Land  &  MortfaKR  Co.,  1^  P.  722. 
^»I064(4)  CCtab)  Where  the  evidence  showed 
that  plaintiff  and  a  person  causing  injury  were 
not  fellow  servants,  error  in  diarpng  in  lan- 
guage of  statute  as  to  what  constitutes  fdlow 
servants  held  not  prejudicial.— Dimmick  v.  Utah 
Fuel  Co.,  164  P.  872. 

It  was  not  prejudicial  error  to  charge  in  the 
language  of  the  pleadings  as  to  what  constitut- 
ed issues  where  issues  were  stated  in  plain  and 
coneiso  language.— Id. 

^s>l065  (Kan.)  If  proceeding  to  set  aside  ap- 
pointment of  adminutrator  was  tried  as  though 
jury  trial  was  of  right,  and  there  was  judgment 
without  consideration  of  facts,  error  In  instruc- 
tions might  become  important  or,  if  instructions 
showed  misconception  of  law  applicable,  or  if 
court  decided  case  on  wrong  theory,  to  party's 
prejudice,  error  plight  be  predicated  on  instruc- 
tions.—In  re  HoTloway's  Estate,  164  P.  298. 
^=»1069  (Gal.App.)  In  action  for  Injuries  to  a 
pedestrian  struck  by  defendant's  street  car,  an 
instruction  that  plaintiff's  negligence  would  not 
excuse  defendant's  negligence,  if  remote,  and 
not  contributing  approximately  to  injury,  al- 
tfaooffh  irrelerant,  was  not  prejudicial.— Ham-) 
mond  V.  ^cific  Saectrie  Ry.  Co.,  164  P.  60. 
^s>l066  (Idaho)  Where  an  examination  of  io- 
structions  at  the  trial  shows  that  giving  of  an 
instruction  not  founded  on  Issues  In  case  did  not 
reeult  in  substantial  injury  to  appellant.  Judg- 
ment will  not  be  revenea. — Austin  t.  Brown 
Bros.  Co.,  164  P.  95. 

0=31066  (Or.)  Although  defendant  insurance 
company's  allegations  regarding  plaintiff's  mis- 
representations were  insufficient,  yet  Instruct- 
ing that  such  defease  might  be  waived,  consti- 
tutes re%-er8ible  error,  vt-here  waiver  waa  not 
an  issue.— Waller  t.  C^ty  of  New  York  Ins. 
Co.,  164  P.  959. 

^1068(1)  (Idaho)  A  judgment  wlU  not  be  re- 
vetaed  where  the  jury  took  cognioance  only  of 
matters  proper  for  their  consideration,  even 
though  the  jury  was  erroneously  instructed. — 
Austin  V.  Brown  Bros.  Co.,  164  P.  95. 
^=»\063(1)  (Wash.)  Where,  in  a  personal  in- 
jury suit  by  a  passenger,  the  jury  returns  a 
Tcrdict  in  his  favor,  he  cannot  complain  of  er- 
ror in  giving  or  refusing  iostroctions  none  of 
which  are  upon  the  amount  of  recovery. — Straf- 
ford V.  Northern  Pac.  Ey.  Co.,  164  P,  71. 
€=:»I068(4)  (Ai-iz.)  The  giving  of  an  instruction 
on  measure  of  appellee's  damages  was  not  inju- 
rious, where  the  jury  did  not  follow  it,  but 
applied  a  rule  more  favorable  to  appellant. — 
Wooley  V.  Locarnini,  164  P.  319. 

«s»l073(l)  (CoLApp.)  In  suit  to  qalct  title,  it 
being  determined  nut  legal  title  wag  vested  in 
defendant,  subject  to  unconditional  obligation  to 
convey  to  i^aintiff.  there  was  no  prejudicial  er- 
ror in  decree  quieting  title  in  plaintiff  as  own- 
er and  not  ordering  cxecntion  of  any  deed.— 
Prouty  V.  Rogers,  164  P.  901. 

®=»I073(1)  (Kan.)  Rendition  of  Joint  judgment 
in  favor  of  plaintiffs,  instead  of  separate  judg- 
ment for  each  in  half  amount,  hetd  nonprejuw- 
cial.— rHegwood  v.  lieeper,  ;164  P.  173. 

«=9l073(9)  (Wash.)  Judgment  as  modified  by 
correction  of  admitted  error  can  be  affirmed,  even 
if  trial  court  htid  no  imwer  to  make  corrqction. 


(I)  Brror  Waived  Im  Appellate  Court.  . 

«ss>1078(l)  (OkL)  Assignmenta  of  error  pr«- 
s^ted  by  counsel  in  their  brief,  if  unsupported 
by  antbtnrity  or  argument,  will  not  be  noticed 
unleaa  it  is  plainly  apparent  that  they  are  well 
taken.— Hatcher  v.  Roberscm,  164  P.  1141. 
«=»I078(1)  (Wyo.)  An  alleged  defect  of  parties 
plaintiff  not  referred  to  in  brief,  except  in  stat- 
ing queations  presented  in  justice  court  upon 
motion  to  set  aaide  judgment,  wiU  bo  treated  as 
waived  on  appeaL-^arber  t.  Spray,  104  P.  84(X 

(J)  DeclHloma  of  Intermediate  Oonrta. 

«a»l082(l)  (Or.)  Where  the  judgment  of  the 
circuit  court  on  appeal  does  not  order  execution 
to  issue,  the  promulgation  of  such  writ  under  L. 
O.  Li.  H  213,  215,  is  not  a  judicial  function  sub- 
ject to  review  on  appeal  from  judgment  of  dr- 
cuit  court— In  re  Barker,  164  P.  382. 

(K)  SnbaeQiieiit  Appeal*. 

«=»I099CL)  (Kan.)'  Former  decision  of  the  case, 
that  "a  railroad  company  has  incidental  power 
to  contract  with  its  own  employes  to  pay  them 
half  wages  during  disability,"  is  the  law  of  the 
case  on  suhseqaent  appeal,  where  proof  is  sub- 
stantially the  same.— McAdow  v.  Kansas  Oity 
Western  By.  Co..  164  P.  177. 

1099(6)  (Mont.)  The  holding  on  appeal  that 
facts  pleaded  as  a  defense  would  warrant  ref- 
ormation, of  note  aued  on  and  made  the  defense 
availaUe  is  binding  on  a  second  appeal.- Farch- 
en  V.  Chessman,  164  P..  531. 

XVn.  DETEmaMATION  AND  DIS- 
POSITION OF  CAUSE. 
(A)  DeclaloB  In  General. 

«^  1 106(8)  (Or.)  L.  O.  Ia  H  97-99,  relating  to 
curing  variances  by  amendment,  but  providing 
that  failure  of  proof  is  not  a  variance,  does  not 
authorize  remanding  a  case  with  permission  to 
amend,  where  plaintiff  entirely  failed  to  prove 
his  allegation. — Rosenwald  t.  Oregon  City 
Transp.  Co.,  164  P.  189. 

«=»tll9  (Utah)  Where  part  only  of  material- 
men appealed  tram  judgment  dmying  their 
right  to  fund  due  contractor,  held,  that  they 
waived  their  right  and  could  not  have  relief 
on  appeal. — George  A.  Lowe  &  Co.  t.  Leaty, 
164  P,  1052. 

(C)  HodlflcatlOB. 

«=>l  151(2)  (CaLApp.)  Judgment  may  be  modi- 
fied on  appeal  by  deducting  the  amount  of  an 
item  of  damages  improperly  allowed. — Schnierow 
V.  Boutagy,  164  P.  11B2. 

«8=>l  152  (Or.)  Where  plaintiflE's  failure  of  proof 
merited  a  nonsuit  below,  a  Judgment  for  defend-  ' 
ant  will  be  modified  to  one  of  nonsuit,  although 
plaintiff  resisted  a  nonsuit  motion  in  court  be- 
low.—Rosenwald  T.  OregtA  Gi^  Transp.  Co., 
164  P.  189. 

i3=»ll54  (Or.)  TTnder  Const,  art.  7,  S  3,  as 
amended  in  1910,  Supreme  Court  need  not  re- 
mand cause  for  new  trial  to  correct  numerical 
errors  in  judgment,  one  caused  by  mistake  in 
additicm,  fAiicr  by  mistranscribing  item  in  find- 
ing of  fact;  Supreme  Court  being  entitied  to  di- 
rect trial  court  to  correct  Judgment^Hayden 
V.  City  of  Astoria,  164  P.  729. 

(D)  Reversal. 

®» 1 170(1)  (Cal.)  Where  the  court  on  appeal 
cannot  aay  that,  In  the  absence  of  the  errors 

committed,  the  verdict  would  have  been  the 
same,  it  cannot,  even  under  Const  art.  6,  { 
4%,  disregard  the  error. — Ijongford  v.  San  Diego 
Electric  Ry.  Co.,  164  P.  398. 
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>ll70a)  (Okl.)  Where  trial  reetilt«d  in  8ub- 
atantial  jastice,  and  no  prejudicial  error  ia 
shown,  the  judgment,  under  Rer.  I^wa  IDIO,  { 
6005,  will  be  affirmed.— St.  Louis,  I.  M.  &  S. 
Rff.  Co.  V.  CAntrell,  164  P,  110. 

170(1)  {Okl.)  Wh^e  it  appears  from  record 
tiiat  proceedings  in  foreclosure,  except  as  to  ap- 
praisement, have  been  rerular,  and  that  there 
has  been  no  miscarriage  of  juspice,  lower  court's 
confirmation  of  sale  will  not  be  reversed  in  view 
of  Rev.  Laws  I&IO,  i  SOOS.— Owesa  r.  Culbert- 
■on,  104  P.  975. 

1 170(3)  (CaLApp.)  Where  defendant  was 
not  prejudiced  by  the  allowance  of  an  amend- 
ment to  the  complaint  after  notice,  the  cause 
wil!  not  be  reversed  therefor,  in  view  of  Const, 
art,  6,  I  Shull  v.  Crawford,  164  P.  330. 

€=»II70(3)  (OaliApp.)  An;  error  in  overruling 
demurrer  to  contractor's  complaint  for  uncer- 
tainty, because  saying  nothing  as  to  engineer's 
certificate,  held  harmless  within  Code  Civ.  Proc. 
S  475,  and  Const,  art.  6,  S  4:%:  the  evidence 
showing  refusal  of  certificate  for  allied  non- 
compliance with  contract  and  issao  of  compli- 
ance being  tried.— Simm<ms  v.  Firth,  164  P.  807. 
^1 170(5)  (Colo.)  In  view  of  Seas.  Laws  1911, 
p.  17,  S  20,  variance  between  pleading  and  proof 
IS  not  prejudicial  where  the  evidence  disclosed 
a  peater  degree  of  wrongdoing  on  the  part  of 
defendant  than  alleged.— Southwestern  Surety 
Ins.  Co.  V.  Miller,  164  P.  507. 

1 170(8)  (Kan.)  Where  plaintiff's  evidence 
did  not  ei^Ui^  facta  alleged,  so  as  to  entitle 
It  to  judgment,  and  tended  to  show  defendant's 
right  to  judgment,  austaining  <^  a  demurrer  to 
evidence  was  not  prejudicial  'vrror,  within  Civ. 
Code,  I  581  (Gen.  St  1915,  §  7485).— State  v. 
Midland  ^rie  No.  412,  Fraternal  Order  ot 
Eagles,  164  P.  1X)68. 

170(0)  (Aris.)  An  Instruction,  even  ff  sub- 
ceptible  of  being  understood  to  require  finding 
for  counterdainriDg  appellee  In  excess  of  ttie 
amount  admittedly  due  appellant,  in  the  evwt 
appellee  suffered  any  damages  whatever,  held 
not  reversible  error,  under  the  constitutional 
prohibition  of  reversal  for  technical  errors, 
where  the  jury  specially  found  the  amount  of 
^n^ee's  damages.— Wooley  t.  Locemini,  164 
P.  ^19. 

^If 70(13)  (Ariz.)  The  eonstttntional  prohibi- 
tioD  ot  reversal  for  technical  errors  prevents 
reversing  an  amended  judgment  because  of  lack 
of  notice  of  such  amendment,  where  the  amend- 
ment was  made  according  to  the  truth  and  jus- 
tice of  the  case  and  did  not  prejudice  appellant 
—Ives  V.  Sanguinetti,  164  P.  435. 

1 176(4)  (Utah)  In  suit  to  enjoin  collection 
of  an  improvement  assessment  in  which  court 
refused  all  relief,  and  It  appears  that  (mly  a 
portion  <tf  tax  was  valid,  and  recoid  does  not 
show  on  appeal  what  portion  of  the  tax  is 
valid,  held,  that  appellate  court  on  reversing 
■case  will  not  order  new  trial,  but  will  remand, 
with  directions  to  ascertain  extent  to  which 
tax  is  invalid  and  should  bo  enjoined.— Gwilliam 
V.  Ogden  City,  164  P.  1022. 

<F)  HHiid»t«  and  Froc^edlBar*    In  Lower 

Court. 

«s>|l09(l)  (Mont)  The  holding  on  appeal  that 
^cts  pleaded  as  a  deftose  would  warrant  ref- 
ormation of  note  sued  on  and  made  the  defense 
available  is  binding  on  the  trial  court— Farchen 
V.  Chessman,  104  P.  531. 

1 195(1)  (Wash.)  Decision  on  a  former  ap- 
peal becomes  the  law  of  the  case,  and  will  gov- 
ern when  the  same  questions  arise  on  a  retrial. 
— Ennis  V.  Banks,  164  P.  58. 

199  (Wash.)  The  superior  court  has  no  ju- 
risdiction, after  a  judgment  has  been  affirmed  to 
vacate  it  for  fraud,  where  permission  has  not 
first  been  obtained  from  the  Supreme  Court.— 
Godfrey  v.  Camp,  164  P.  210. 

Where  a  will  was  contested  as  a  forgery,  bul 
its  validity  estahiished  and  affirmed  upon  appeal. 


contestants  cannot  maintain  an  action  to  vacate 
such  judgment  on  ground  that  additional  evi- 
dence relative  to  the  alleged  forgery  was  dis- 
covered after  the  case  was  remanded.— Id. 

APPEARANCE. 

See  Justices  of  the  Peace,  «=»84. 

'S=»24(6)  (Cal.)  By  answering  and  going  to  trial 
on  the  merits,  a  defendant  makes  a  general  ap- 
pearance waiving  any  defects  in  the  service,  lU- 
though  he  first  appeared  specially  and  movod  to 
set  aside  the  service.— Remsberg  v.  Haduiey 
M«gl  Co.,  164  P.  792. 

APPOINTMENT, 

See  Receivers,  4=>32:  SherilEs  and  Oonstablea, 
4=»18;  States,  «s>4«. 

APPROPRIATION. 

See  Waters  and  Water  Courses^  <8=s>3&-16& 

APPROVAL 

See  Bap,  «s>61. 

ARBITRATION  AND  AWARD. 

See  Inaunmce,  ^572,  S74. 

ARCHITECTS, 

See  Contracts,  «s»300;   Schools  and  SgIkmA 
Districts,  «=»8S. 

>  ARGUMENTATIVE  INSTRUCTIONS. 

See  Trial,  «=»240. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «=>1060:  Criminal 
Law,  «»1171;  Trial,  «=>132. 

ARREST. 
X.  nr  oivn.  Aonom. 

^=339  (Kan.)  In  proceedings  supplemental  to 
execution,  sheriff,  holding  warrant,  issued  un- 
der Gen.  St  1916.  %  7429  (Code  Civ.  Pro&  { 
525),  authorising  him  to  arrest  debtor  and  bring 
him  before  probate  judge,  had  no  power  to  im- 
prison him  in  county  jail,  even  temporarily,  un- 
til probate  judge  woiid  be  at  his  office. — Haf- 
lund  V.  Burdick  State  Bank,  164  P.  167. 

ASSAULT  AND  BATTERY. 

See  H<miidde,  «=3»140. 

I.  CIVIL  T.TABTTiTTT. 

(B)  Actions. 

<S»29  (Kan.)  In  action  for  assault,  character 
of  defendant  was  not  admissible  to  disprove 
oharg?.— Colvin  v.  Wilson,  164  P.  284. 
<8=»43(2)  (Wash.)  In  action  for  injuries,  in- 
struction as  to  plaintiff's  duty  while  pregnant 
to  avoid  altercation  or  excitement,  though  cor- 
rect, held  too  indefinite,  as  to  acts  for  which 
defendants  were  liable,  to  be  of  value.— Gelsder 
V.  Geiasler.  164  P.  746. 

H.  OBIMZHAI.  BEBP01FBIBII.ITY. 

€=^78  (Wash.)  Information  chargingsecond  de> 
gree  assault  held  sufficient  under  Rem.  Code 
1915,  S  2414.— State  v.  Richter,  164  P.  200. 

ASSESSMENT. 

See  Municipal  Corporations,  ^s»407-579 ;  Tax- 
ation, «s»818-4^. 


Digitized  by  Google 


im 


INDBX-DIGEST 


ASSIGNMENT  OF  ERRORS. 

See  Appeal  ud  Dzror,  «b»Tl:»-747 ;  OrtnJnal 

ASSIGNMENTS. 

See  Judgment,  ^841;  Mortgages,  <8=268, 
C62;  Sales,  <S=>22D:  Set-Off  and  Gounterw 
claim,  4=»M>  Venoor  and  Purchaaer,  «s» 
214. 

I.  BsquxuTai  mxo  TAumrT. 

CA)  Pvopuftr*  Wmtmfm,  mm*  Riskta  AmMTb- 

Kbl*. 

«s»l2  (Idaho)  Where  one  contracts  to  labor  on 
andergtanding  that  proceeds  of  labor  diall  be 
paid  pro  rata  to  creditors,  aubseguent  assign- 
ment of  wages  earned  without  craditors'  con- 
smt  Is  invalid;  as  there  is  nothing  apou  which 
assignment  can  operate.— Qreen  t.  Consolidated 
Wagon  &  Machine  Co.,       P.  1016. 

(B)  Hade  ui4  SaSelemay-  of  AaatpimeHt. 

<s»34  (Mont.)  Where  diviidon  of  lambs  by  lea- 
Mr  and  leasee  of  band  of  sheep  effected  wairer 
jiy  lessor  of  security  on  lessee's  share,  vestipg 
in  latter  right  to  (fispose  of  lambs,  when  les- 
see directed  payment  of  his  share  of  purchase 
money  for  lamba  to  bank  holding  his  mortgage 
thereon,  direction  was  verbal  assignment,  which 
buyer  was  bound  to  honor,  and  on  which  bank 
could  sue.— National  Bank  of  OaUatlu  Valley  v. 
Ingle.  164  P.  535. 

4s»57  (OaLA.pp.)  Order  on  owner  given  by  con- 
tractor to  snbcontraetor  and  by  latter  present- 
ed to  owner  for  acceptance  is  sufficient  notice  to 
owner  within  Code  Civ.  Proc.  8  1184,  to  entitle 
owner  to  withhold  amount  of  order  from  contrac- 
tor.—Suhr  T.  Metcalfe,  164  P.  407. 

m.  KIOHM  AHD  UABmriES  OF 
PARTIES. 

^»90  (Utah)  An  assignee  of  a  mere  chose  in 
action  takes  only  the  richta  the  assignor  had 
therein.— South  High  8cho<^  Diet,  of  Snmmit 
County  T.  McMillan  Paper  A  Suk^  Co.,  164 
P.  1041. 

4s>94  (Cal.App.)  Assignment  of  last  payment 
due  building  coQtractor  gives  assignee  no  rights 
against  owner  greater  than  contractor  himself 
would  have  bad.— Suhr  v.  Metcalfe,  164  P.  407. 

ZV.  ACTXOm. 

^137  (Ean.)  Evidence  held  to  sustain  trial 
court's  findings  that  deceased,  who  bad  assigned 
his  bank  stock  to  defendants,  was  mentally  in- 
competent and  incapable  of  making  asaignment 
at  the  time  ttf  its  execution  and  delivery.— 
Bndngton  v.  Wagtmer,  104  P.  1057. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Building  and  Loan  AaaociatfiHiB;  Inam^ 

ance,  «=>69&--783. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;  Money  t<ent. 

ASSUMPTION  OF  DEBT. 

See  Mor^agea,  ^280. 

ASSUMPTION  OF  RISKS. 

Bee  Master  and  Servant,  <=>20a-a26.  288. 


See  Oarri 


ATTACHMENT. 

«s»{i8;  Bxecatlon;  Garniahmantj 


I.  VATUBE  AND  GROUNDS. 

(B)  Gvowmda  of  AttKelimcMt. 

(Okl.)  A  disposition  of  property  with  in- 
tent to  defraud  creditors  within  meaning  of 
Bev.  Laws  1910,  |  4812,  may  be  effected  by  a 
mortgage  thereon,  so  as  to  constitute  a  ground 
for  attachment.- Millns  v.  Lowrey  Bros.,  l64  P. 
663.       ■  . 

HZ.  PROOEEDUfOS  TO  PROOI7RS. 

(B)  AfldSTlta. 

^s>77  (MontJ  PresKiting  to  deifc  of  court  an 
affidavit  containing  averments .  enumerated  in 
Rev.  Codes,  §  6657.  is  essential  to  issuance  of 
valid  writ  ot  attachment.— Cmtinental  Oil  Co. 
V.  Jameson,  164  P.  727. 

«=>9I  (Mont)  Under  Bev.  Codes,  |  7988,  de- 
fining "affidavit"  as  a  written  declaration  under 
oath,  etc.,  a  paper  intended  as  an  affidavit  for 
ettadunoit.  but  not  signed  or  sealed-  by  a  nota- 
ry, is  on  its  face  insufficient— Continental  Oil 
Go.  T.  Jameson,  164  P.  727. 
«=>I03  (Okl.)  Allegations  of  affidavit  for  an  at- 
tachment  held  to  sufficiently  show  that  action  in 
which  attachment  was  asked  was  "a  civil  action 
for  the  recovery  <rf  money"  within  Her.  Laws 
1910,  S  4812,  permittiBg  the  attachment— Millus 
V.  Ix>wrey  Bros..  164  P.  688. 
«=>I05  (Okl.)  Bequirement  of  Rev.  Iaws  1010. 
S  4813,  that  affidavit  for  attachment  shall  show 
that  plaintifTs  claim  "is  just"  is  satisfied  by  al- 
legation in  language  of  the  section  that  it  "is 
just."— Millus  V.  Lowrey  Bros.,  164  P.  663. 
«=>I09  (Mntt)  Rev.  Codes,  {  6657,  requiring 
affidavita  for  attachment  to  state  the  indebted- 
ness has  not  been  secured  by  any  mortgage,  etc.. 
or,  it  t»iginally  so  secured,  such  securi^  has  be- 
come valueless,  is  not  complied  with  by  an  al< 
legation  that  debt  Is  not  secured,  since  it  does 
not  h»atiTe  Imidication  that  it  was  previously 
secured.-^ntinental  OU  Go,  t.  Jameaoa,  164 
P.  727. 

iS=>l2S  (Okl.)  If  aUuations  of  affidavit  for  an 
attachment  were  insufficient  to  show  that  action 
in  which  it  was  sought  was  a  civil  acUon  for 
the  recovery  of  money  within  Rev.  Laws  1910. 
I  4812,  either  the  answer  filed  or  the  evidence 
in  the  case  held  to  core  llie  defect— Milhu  T. 
Lowtey  Bros.,  164  P.  66S. 

V.  I.EVT,  I4BN.  AND  OVSTODT  AND 
DZSF08ITKKN  OF  PBOPRRTT. 

«»I9S  (Mont)  a%at  defendants  in  attachment 
have  no  inteiiest  in  the  VToperty  does  not  affect 
coorfs  anthori^  to  order  a  sale  befoi^  judg- 
ment ;  the  purchaser  acquiring  only  defendants' 
title.— State  v.  District  Court  of  Kfteenth  Judi- 
cial Dist.  in  and  for  Musselahdl  Countv,  164 
P.  546. 

«=>I96  (M(Hit)  Under  Rev.  Codes,  16671,  pro- 
viding for  sale  of  attached  property  before  judg- 
ment where  interest  of  parties  will  be  sub- 
served,  a  showing  that  attached  pn^rty  will 
depredate  in  value  Is  sufficient.— State  v.  Dis- 
trict Court  of  £Mfteaith  Judicial  IMst,  in  and 
for  MusaelBhell  County,  161  P.  640. 

Vn.  Qt7A8RING.  VAOATINO.  DUSO- 
LITTION,  OR  ABANDONMENT. 

«=>230  fOkl.)  Under  Rct.  I^ws  1910,  gg  4862. 
4863,  existence  of  the  grounds  stated  in  affidavit 
for  an  attachment  -  may  be  denied,  and  put  in 
issue  in  a  motion  to  discharge  attaduneBt- 
Millus  V.  Ix>:wTey  Bros..  164  P.  663. 
«=»247  (Mont)  Under  Rev.  Codes,  g  6682^  pro-, 
viding  that,  if  motion  to  discharge  an  attach- 
ment be  made  upon  affidavits,  the  plaintiff  may 
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then,  but  not  otherwise,  otfer  affidavits  In  op- 
poflition,  affidavite  cannot  be  offered  to  ahow 
that  a  notarr'B  seal  was  omitted  by  mistake, 
when  motion  is  made  upon  the  record.— Con- 
tinental on  Go.  T.  Jameson,  164  P.  72T. 
«=9250  <Okl.)  The  issues  made  by  defendant's 
motion  to  discharge  an  attachmmt  traversing 
the  existence  of  the  grounds  alleged  in  the  affi- 
davit are  triable  to  the  conrt.— Milliw  v.  Lowrey 
Bros..  164  P.  663. 

Defendant  moving  to  discharge  an  attach- 
ment upon  a  denial  of  the  grounds  alleged  in 
affidavit  therefor,  who  does  not  insist  upon  a 
■decision  by  judge,  after  judgment  is  ottered  on 
verdict  snstafninK  attachment,  will  be  deemed 
to  have  waived  the  determination  thereof  by 
judpe  Instead  of  by  jury. — Id. 

On  motion  to  discharge  an  attachment  trav- 
ersing existence  of  alleged  grounds  therefor,  it 
is  error  to  submit  the  issue  to  jury  for  general 
verdict,  instead  ot  for  special  advbory  findings 
of  fact,  and  to  base  a  jadgmenfe  nt>on  such  gen- 
eral  verdict.— Id. 

Vm.  OIiAim  BT  TBdBD  PlBRSOim. 

«s>302  (Okl.)  Where  third  party  files  a  denomi- 
nated "interplea  in  attachment"  claiming  title 
and  right  to  possession  of  attached  property,  he 
anerbi  a  right  in  the  nature  of  a  petition  in  re- 
plevin on  authority  of  Ber.  Laws  1910,  |  4701, 
and  not  a  motion  for  disdiarge  of  attachment 
under  section  5810.— Millus  v.  liowrey  Broa.,  164 
P.  663. 

«»308(4)  (Okl.)  Evidence  held  sufficient  to  sup- 
port a  judgment  sustaining  an  attachment  of 
personal  proper^  as  against  a  third  party's  pe- 
tition in  replevin  claiming  title  and  right  of 
pOBsession.—Millus  v.  Lowrey  Bros.,  164  P.  663. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «cs>1060:  Constitution- 
al I^w,  <8=>248,  326;  Orimioal  I^w,  «=>7S0, 
1037,1171;  Damages.  «=»72;  InBaranee^  <^ 
676;   Statutes,  «a>79;  Trial,  «s»182. 

I.  THE  OFFICE  OF  ATTORNEY. 
(O)  S»peM»toii   Knd  Dlibarmemti 

9=952  (Or.)  A  complaint  in  disbarment  proceed- 
ings under  L.  O.  L.  |  1092,  subd.  1,  held  de- 
murrable where  a  charge  merely  that  accused 
was  ctmvicted  in  federal  court  of  using  the 
mails  to  defraud  in  violation  of  Penal  Code 
U.  S.  S  218.-State  T.  Prendergast.  164  P.  1178. 

IT.  OOMPEKSATtOirAKD  UEH  OF 
ATTOBKEY. 

(A)  Fees  aAd  Otker  R«iau««tlon. 

^a|65  (Kan.)  In    attorney's    action  gainst 

railroad  for  fees,  held,  that  there  was  no  vari- 
ance between  the  cause  of  action  alleged  in  the 
petition  and  that  proved  by  the  evidence. — Long 
V.  Kansas  City,  AT.  &  O.  R.  Co.,  164  P.  175. 
^»  1 67(2)  (Kan.)  In  action  sgainst  railroad  for 
attorney's  fees  for  services,  held,  that  demurrer 
to  evidence  was  properly  overruled. — Long  v. 
Kansas  City,  M.  4  O.  R.  Co.,  164  P.  175. 

(B)  lilen. 

€=9|80  (Kan.)  Under'  Gen.  St.  1915,  {  484, 
amending  Gen.  St.  1901,  3  395,  the  service  of  a 
written  Doti,ce  of  an  attorney's  lien  upon  attor- 
neys of  record  for  the  adverse  party  is  sufficient. 
—Alexander  v.  Olarkson.  164  P.  2M. 

AUTOMOBILES. 

See    Bailment,    «=>18;     Evidence,  «=34744 
Highways.  «=»176,  184,  186;  Licenses, 
26;  Municmal  Corporations,  «=s>706;  Negli- 
jKnce.  «»fl6;  Street  Bailroadi,  ^86,  Us, 
vO|  1O0|  117*  lis. 

BAGGAGE 

Sea  cwcunh  «=fia> 
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BAIL. 

See  Habeas  Oorpw.  «Ba38.  . 
XL  nr  obhohaIi  proseg  utioicb. 

€=»47  (Okl.Cr.App.)  When  appeal  is  perfected. 
Criminal  Court  of  Appeals  will  on  proper  show- 
ing make  all  necessary  orders  relatmg  to  bail. — 
Ex  parte  Burt<«a,  164  P.  135. 
€=»6I  (Colo.)  Where  the  judge  ordered  admis- 
sion to  bail  on  surety  approved  by  the  elerk,  and 
later  directed  that  a  certain  person  could  beoome 
surety,  the  deik's  act  in  approving  such  per- 
son's  bond  w»  the  act  of  the  jndgtt,  and  the 
bond  was  valid.- Bottom  t.  People,  164  P.  697. 

Indorsement  by  derk,  accepting  recogninnoe 
given  in  accordance  with  court  <nder,  Md  not 
to  affect  validity  of  the  bond.— Id. 

Clerk's  dnl7  of  acceptiiw  ball  bmd  given  in 
accordance  with  court  order  Md  ministeriaL 
-Id. 

BAILMENT. 

See  Warehousemen. 

®=»3  (Wash.)  Lessee  of  contracting  equipment 
who  had  full  opportunity  to  inspect  and  agreed 
to  take  property  as  it  stood,  cannot  show  fraud- 
ulent representations  made  by  plaintiff  concern- 
ing ctmdition  of  equipment.— Petoram  t.  Jahn 
Contracting  Co.,  164  P.  937. 
$=>4  (Wash.)  "Under  a  lease  providing  that  les- 
see is  to  take  entire  equipment  as  it  was  seen 
and  inspected  on  a  certain  day,  including  "ap- 
proximately" one  mile  of  rails  and  two  miles  of 
pipe,  lessee  cannot  recover  for  a  shortage  of 
1,092  feet  of  rails  and  3,952  feet  of  pipe.— Peter- 
son V.  Jahn  Contracting  Co.,  164  P.  937. 
^=9 1 8(2)  (Or.)  Automobile  tire  seller  whose  em- 
ployes set  tires  on  machine  for  reputed  owner 
held  "automobUe  repairer"  and  entitled  to  lien 
under  L.  O.  L.  S  7497^-GourU  v.  Glark,  164  P. 
714. 

«S9|8(3)  (Or.)  Where  the  reputed  owner  of  an 
automobile  left  it  with  a  sdler  of  (lies  to  have 
a  new  tire  attached  and  went  about  his  business 
for  a  short  time,  the  repairer's  possession  was  of 
Buffident  duration  to  entitle  him  to  a  lien  under 
L.  O.  L.  1 7497.7-Court8  v.  Clark.  164  P.  714. 

BALLOTS. 

See  Elections,  «=:»177. 

BANKRUPTCY. 

m.  ASSIQWMEWT,  APHnCTTBATIOir. 
AlTD  DlgTRlBPTIOH  OF  BAMK- 
BUFTHI  ESTATE. 

(C)  Prcferenees  ud  Transfera  by  BamlB> 
raptf  mnd  Attachmenta  and 
Otber  lilena. 

«=>(88(1)  (Utah)  TruBtee  in  bankruptcy  and 

creditors,  held  not  entitled  to  object  that  mort- 
gagee of  bankrupt  waived  lien  of  mortgage  by 
selling  property  on  confession  of  judgment  lees 
than  four  months  prior  to  bankruptcy.— Utah 
Aas'n  of  Credit  Men  v.  Jonee,  164  P.  1029. 

€==>ig2  (Utah)  Under  Comp.  Laws  1907,  { 
1400r,  materialmen's  rights .  against  fund  due 
contractcMT  from  school  district  held  superior  to 
rights  of  ctHitraetor's  trustee  in  bankruptcy.— 
Georsre  A.  Lo*e  &  Co.  v;  Leary,  164  P.  1052. 

(Utah)  Sale  of  property  after  confes- 
Bi<Hi  of  judgment  by  chattel  mortgagor  less  than 
four  mont&  prior  to  his  bankruptcy,  held  not 
a  voidable  in^eraice.~Utah  Aatfn  of  Credit 
Men  V.  Jones,  164  P.  1029. 
«=s>2l5  (Utah)  Jurisdiction  of  actions  to  en- 
force righto  of  materialmen  against  money  due 
from  school  district  under  Comp.  Laws  1907,  1 
1400Z,  will  be  retained,  though  commenced 
within  four  mcmtha  before  bankruptcy.-WM^h 
Nebon  Supply  Go,  t.  Imtj,  104  P.  104T. 


Digitized  by  Google 


1199 


INDEX-DIOaST 


Bill*  and  NotM 


(P)  Olalina 


Eatitte. 


DUtrlbvttox  of 


«=»363  (Utah)  Ujateriabncn  by  flline  <daima 
Mainst  contracts  witb  referee  in  bankruptcy 
mthoat  prejudice  held  not  to  have  waived  their 
right  to  prosecute  actions  for  enforcomeht  of 
preferential  right  in  state  court. — Joseph  Netoim 
Supply  Co.  T.  Leary,  164  P.  1047. 

BANKS  AND  BANKING. 

See  Taxation.  «»47;  WlUs,  «=>211. 

n.  BANKIKG    CORPORATIONS  AXD 
ASSOCIATIONS. 

<B)  Capltel,  Stock,  and  Dlvldttnd*. 

(8=>40  (Kan.)  Gen.  St  1915,  |  670,  prohibitinE 
the  transfer  of  shares  of  Btock  in  a  failing  bans 
U  for  the  protection  of  creditors,  and  as  be- 
twecn  the  buyer  and  the  seller  of  stock,  the 
transfer  may  be  binding.— Atchison  Savings 
Bank  v.  Potter,  164  P.  149. 

The  stock  of  a  bank  in  a  failing  condition  may 
be  legally  sold  and  may  still  be  a  sufflclent  c<hi< 
sideration  for  a  note  given  for  Its  purdiase. 
—Id.  . 

in.  FUNCTIONS  AND  DEALINGS. 
(C)  DepOMltM. 

<^IM(6)  (Utah)  Id  order  that  one  qay  recov- 
er a  deposit  in  a  bank  made  the  agent  of 
the  owner,  on  the  ground  that  it  should  be  held 

pending  settlement  of  unlitigated  daima,  such 
claimant  must  prove  that  a  deposit  was  made 
for  such  purpose.— McGuire  v.  State  Bank  of 
Tremonton,  164  P.  494. 

«=3l54(8)  (Utah)  Where  a  deposit  slip  disclos- 
es nothing  indicating  the  money  deposited  is 
upon  an^  condition  whatever,  It  constitutes 
strong  evidence  that  die  money  was  not  deposit- 
ed for  B  special-  purpose,  or  as  a  special  deposit 
— McOoire  V.  State  Bank  of  Tr«nonton>  164  P. 
494. 

IV.  NATIONAL  BANKS. 

®=»233  (Wash.)  State  cannot  impose  any  lia- 
bility upon  national  bank  by  adding  any  powers 
to  those  expressly  granted  or  faii^  implied  in 
act  authorizing  its  creation.— Hyers  t.  nzchange 
Nat  Bank,  104  P.  051. 

BAR. 

See  Judgment,  «s>BSi-70?. 

BARROOMS. 

See  Kegligence,  «=»134,  13S. 

BARTER. 

See  Exchange  of  Property. 

BASTARDS. 

I.  XUiEGITIMAOT  IN  OEBBBAl. 

<Gal)  Under  CTtv.  Code.  $  195,  and  Fen. 
Oode,  I  270,  criminal  prosecution  for  nonsup- 
port  of  illegitimate  child  will  not  lie  against  fa- 
ther in  case  of  child  born  in  wedlock  of  married 
woman,  though  child  is  in  fact  illegitimate.— Bx 
parte  Aladalina,  164  P.  34S. 

From  enactment  of  Pen.  Code,  §  270,  provid- 
ing that  father  of  illegitimate  child  may  be  pros- 
ecuted criminally  for  nonsupport,  authority  in 
state  to  raise  question  of  legitimacy  where  child 
is  bom  in  wedlock  is  not  to  be  implied.— Id. 

-   m.  PBO0EE01N08  VNDEB  BAS- 
TABDT  LAWS. 

^s>92  (Cal.App.)  The  court  has  no  inherent 
power  in  the  abaeuce  of  statute  In  an  action  un- 
der Civ.  Code,  8  196a.  to  compel  a  father  to  sup- 
port his  illegitimate  child,  pending  his  appeal 


from  the  Judgm^qt,  or  to  pay  the  expenses  of  re- 
■iBting  the  appeal- SchaQman  t.  Haas,  164  P. 
836. 

Civ.  Code,  {  196a,  does  not  by  making  sections 
138-140  a  part  thereof,  authorize  the  courtj  in 
an  actlim  to  compel  a  father  to  support  bis  ille- 
gitimate child,  to  require  him  to  pay  the  expens- 
es of  resisting  his  appeal,  and  to  support  the 
c^ild  pending  the  appeal.— Id. 

BATTERY. 

See  Aasault  end  Battexjr. 

BENEFICIAL  ASSOCIATjONS. 


See  Buildini 


and  Jjo&h  ABsociations;  lusuraice, 


BENEFICIARIES. 

See  Insurance,  <5=»793, 

BENEFITS. 

See  Municipal  Oorperati<His.  (B=»437. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  <Mminal  Imw,  «b»40£;  Evidence,  ^182, 
186. 

BIAS. 

See  Witnesses,  «=>372. 

BIDS. 

See  Unnidpol  Obrporadona,  ^9881, 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  .Bill  of. 

BILL  OF  LADING. 

See  Oerriers,  «=:>58. 

BILL  OF  PARTICULARS.  • 

See  Pleading,  ^314.  885. 

BILLS  AND  NOTES. 

See  Carriers,  €=»6S;    Corporations,  4s»414; 
Payment,  «b>16 ;  Beformation  of  Instruments, 

m.  MODIFICATION,  RENEWAL,  AND 
RESCISSION. 

1 38  (Mont)  An  agreement  for  "renewal"  of 
or  to  "t«new"  a  note  means  the  substitution  of 
another  with  &e  same  substantiTe  terms  as  the 
ohi,  save  date,  and,  in  ease  of  partial  payment, 
amount— Parcben  v.  Ohessman,  164  P.  531. 

V.  BIOBT8  AND  LXABIZJTIESON  XN- 
DOBSEHENX  OR  TBAN8FEB. 
(D)  BonM  Pld«  Pnrehmaera. 

(8=3 332  (Wash.)  Note  holder's  right  cannot  be 
defeated  without  proof  of  actual  notice  of  de- 
fect in  title  or  bad  faith  on  his  part— National 
City  Bank  v.  Shelton  Electric  Co.,  164  P.  933. 
^3338  (GaLApp.)  Where  secretary  of  a  cor- 
poration without  authority  indorsed  a  ched 
payable  to  corporation  to  a  bank  in  a  transac- 
tion in  which  he  was  personally  interested, 
held,  that  bank  was  not  an  indorsee  in  due 
course  as  defined  by  Civ.  Code,  S  3123,  or  en- 
titled to  rights  of  such  indorsee  as  enumerated 
by  section  3124.— Palo  Alto  Mutual  Building 
&  Loan  AsB'n  v.  First  Nat.  Bank,  164  P.  1124. 
^s»340  (Wash.)  Where  officer  of  corporation 
makes  its  commercial  paper  payable  to  his  own 
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order,  signs  it  ss  such  officer,  and  transfers  it 
in  payment  ot  an  indiridaal  debt,  the  transferee 
is  not  bona  fide  purchaser,  without  notice. — 
Naticmal  City  Bank  t.  Shelton  Electric  Co., 
164  F.  833.  V 

Where  ptesidont  «f  one  corporation  sicned 
note  in  its  behalf  for  money  borrowed  from  an- 
other corporation  which  used  bis  name  as  presi- 
dent, but  of  which  he  was  not  in  fact  a  member, 
and  note  was  thereafter  indorsed  1^  him  as 
president  <^  payee  corporation,  of  which  he  be- 
came member  after  severing  conneetioni  with 
maker,  defense  of  want  of  constderation  and 
mala  fides  does  not  aTail.~Id. 

One  who  taices  negotiable  note  of  corpo ra- 
tion from  its  president,  as  collateral  security 
for' loan  to  him  or  to  fimr  to  which  he  belongs, 
is  not  precluded  from  claiming  as  holder  in 
due  courKC  by  reason  of  fact  that  note  was  sign- 
ed by  president,  where  it  was  payable  to  tturd 
person  and  indorsed  by  him.— Id. 
9=>34l  (Cal^pp.)  Where  secretary  of  corpora- 
tion without  authority  isdorsed  a  check  payable 
to  corpM-ation  to  a  bank  as  between  corporation 
and  bank,  doctrine  of  bona  fide  holder  does  not 
apply,  as  they  are  parties  in  privity.— Palo  Alto 
Mut.  Bnilding  &  Loan  Ass'n  t.  First  Nat. 
Bank,  164  P.  1124. 

«s>3S2  <Kan.)  Where  debtor  of  bank  frandu- 
leotly  procured  another  bank  to  issue  draft  pay- 
able IndiTidually  to  president  of  creditor  bank, 
who  delivered  up  evidence  of  indebtedoess,  in- 
dorsed draft  individually,  and  delivered  it  to 
bank,  bank  was  not  a  "bolder  in  due  course," 
withm  Gen.  St.  1915,  K  6557,  6579(3).-Fir8t 
Nat.  Bank  r.  Lyons  Excb.  Bank,  164  P.  137. 

Where  creditor  bank  learned  that  debtor's 
draft,  payable  to  its  president  and  indorsed  by 
him  individually,  and  by  him  delivered  to  the 
bank,  had  been  protested,  and  secured  from  debt- 
or restoration  of  securities  and  evidences  of 
debt,  it  could  not  claim  protection  afforded  hold- 
er In  due  course. — Id. 

Tin.  AOTzoirs. 

Ojb  113(4)  (Idaho)  One  who  holds  note  by  as- 

(dgnment  for  purpose  of  collection  is  real  party 
in  interest  and  authorized  to  sue  in  bis  own 
name.— Utah  Implemait-Yehicle  Co.  t.  Kenyon, 
164  P.  1176. 

An  Indorsee,  who  is  In  possession  of  a  note, 
is  the  "holder"  thereof,  and  may  sue  Uiereon  in 
his  own  name.— Id. 

^=3444  (Wash.)  It  Is  no  defense  to  action  on 
note  that  it  was  not  presented  to  receiver  of 
maker  where  maker  did  not  make  voluntary  as- 
signment, of  all  its  projierty  for  benefit  of  credi- 
tors, so  that  Bern.  Code  1915.  §  1100,  stating 
when  assignor  shall  be  discharged,  does  not  ap- 
ply.—National  City  Bank  Sbelton  Electric 
Co.,  164  P.  9.S3. 

«=:>497(2)  (Wash.)  Assuming  tbst  defendant  in 
action  on  note  proved  lack  of  consideration, 
plaintiff  then  merely  had  burden  of  showiue 
that  it  was  holder  in  due  course  as  against  whom 
defense  of  lack  of  consideration  cannot  be  urfiPd, 
in  view  of  Bern.  Code  1916.  H  3419.  3460.- 
National  City  Bank  v.  Shelton  EUectric  Ga,  164 
P.  933. 

^9517  (Waali.)  In  action  on  note  of  corpora- 
tion, where  plaintiff  produced  evidence  that  at 
date  of  execution  ptirtios  signingf  were  ofiicerfl  of 
corporation,  and  that  they  did  sign  on  that  <)ato. 
in  view  of  Kem.  Code  1015,  §  3402,  it  devolves 
on  defendant  to  establish  defense  of  forgery  by 
alteration  of  date  by  evidence  clear,  cogent,  and 
convincing. — National  City  Bank  v.  Shelton 
Electric  Co.,  164  P.  983. 

$=»5t9  (Okl.)  In  a  suit  upon  notes,  evidence 
held  to  show  defendaiit's  intention  to  assume 
absolute  liability  therefor,  so  that  tbey  became 
his  personal  obligations.— Hayi  v.  Smith,  164  P. 
470. 

^538(5)  (Kan.)  Charge  that  law  requires 
proof  of  duress  to  be  "clear,  convincing,  and  de- 
cisive" held  not  to  have  misled  jury  by  use  of 


latter  word.— Farmers'  Nit  Bank  of  Lincoln  r. 
Francis,  164  P.  146. 

iSs9538(7)  (Kan.)  Instruction  that  one  signing 
note  under  duress  waives  duress  by  subsequent 
payment,  unless  at  time  of  payment  he  was 
still  deprived  of  his  freedom  of  mind  or  will  by 
reason  of  duress,  held  proper.— Farmers'  Nat 
Bank  of  Lincoln  v.  Prands,  164  P.  146. 
4=»539  (Kan.)  In  action  on  note  jury's  spe- 
cial finding  as  to  plaintilTs  knowledge  of  the  cir- 
cumstances under  which  note  had  been  obtained 
held  not  so  inconsistent  with  the  other  findings 
and  with  the  general  verdict  as  to  warraut  a  re- 
versal.—Atchison  Savings  Bank  v.  Potter,  164 
P.  149. 

€=»539  (Kan.)  In  action  on  a  note,  special  find- 
ings of  fact  as  to  purchase  of  note,  forwarding 
for  collection,  and  character  of  defendant's  lia- 
bility, held  in  harmony  with  general  verdict  for 
defendant.— Firat  Nat.  Bank  t.  Stroup,  164  P. 
1054. 

BOARDS. 

See  Counties;  «s»^;  Sdiooli  and  Sdiool  IH» 
tricts,  ♦=>63. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=»332-352,  497;  Chat- 
tel Mortgages,  4=»I39;  Vendor  and  Forchaaer, 

«=»227. 

BONDS. 

See  Bail;  Counties,  «=>178;  Detectives,  «=»3; 
Estoppel,  *^18;  Guardian  and  Ward,  4(=»15: 
Licenses,  ^=»26:  Municipal  Corporations,  9ss> 
347,  91&-925;  Principal  and  Surety;  Schotda 
and  School  Districts,  «=»81,  97;  ShnUDi  and 
Oonatablea,  <^157 ;  Trusts,  ^161; 

BOUNDARIES. 

See  Adjoining  Landowners. 

BREEDING. 

See  Animals,  ^»20^. 

BRIDGES. 

See  Drains,  «»55 ;  Waters  and  Water  ComwM, 
«8=»244. 

BRIEFS. 

See  Appeal  and  Error,  ♦=>771,  773. 

BROKERS. 

m.  DVTIES  AHD  Z.IABIUTIE8  TO 
FRIHOrPAI.. 

^=5>34  (Kan.)  Where  broker,  employed  to  pro- 
cure exchange  of  properties  for  ?1.500  boot, 
arranged  payment  of  that  amount,  and  reported 
only  $1,000,  and  client  coumleted  the  exchange 
the  broker  was  liable  to  client  for  9600.— Rat- 
liffe  V.  Cease,  164  P.  1091. 

IV.  COMPENSATION  AND  IJEN. 

<&=94l  (Cel.)  Where  a  broker  authorized  to  sell 
land  wrote  his  principal  that  he  had  made  a 
tentative  contract  on  different  terms  regarding 
deferred  payments,  a  replv  accepting  such  change 
rlid  not  ratify  the  brokers  act  in  making  an  op- 
tion, instead  of  a  sale,  contracL— Hicks  v.  Ghrw- 
teson,  164  P.  395. 

®=»52  (Cal.)  Ad  owner's  broker  has  not  earned 
his  commission,  unless  an  intending  purchaser 
has  made  a  binding  contract,  or  has  offered  to 
tbe  owner,  and  not  merely  to  the  broker,  to  make 
Kuch  an  agreement.— Hicks  v.  Christeson,  164 
P.  395. 

^»52  (Kan.)  An  a^ent  for  the  exchange  of  real 

estate  has  earned  his  commission,  where,  after 
finding  a  purchaser  able  and  willing  to  trade,  he 
brings  the  parties  together,  and  they  agree  to  u 
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exehanm  on  terma  BStiafactory  to  hit  principal. 
— Wheder  t,  Waymire,  IM  P.  186, 

«B956(8)  <OkL)  A  broker's  mere  iotrodoctlon  of 
one  woo  thereafter  purchases  from  the  owner 
does  not  entitle  him  to  a  commission,  where  the 
purchaser  was  folly  advised  as  to  the  property 
and  already  determined  to  purchaM  It. — Pitts  T. 
Pitts.  164  P.  105. 

Broker  having  die  same  surname  as  an  own- 
•  er,  and  who  by  mistake  of  intending  purchaser 
was  brought  in  contact  with  purchaser  and  who 
did  nothing  but  direct  purchaser  to  the  ^e  own< 
er,  who  thereafter  negotiates  a  sale  of  the  prop- 
erty, was  not  entitled  to  a  commiasion. — Id. 
0=»65(2)  (Kan.)  A  broker  employed  to  procure 
an  exchange  of  properties  for  41,600  boot,  and 
who  arranged-  for  payment  of  that  amount,  but 
reported  only  $1,000,  which  the  client  accepted, 
could  not  recover  the  stipulated  commission. — 
Ratliffe  T.  Oeaae.  164  P.  1091. 

^>7i  (CaLApp.)  Under  agreement  that  broker 
aiding  in  purcha!<e  of  property  shoold  havft  one- 
third  of  net  profits  of  sale,  held,  that  interest 
on  the  investment  could  not  be  charged  in  de- 
termining the  amount  of  profits. — Toang  v.  Can- 
field's  Bstate,  164  P.  1184. 

V.  ACTIOKS  FOB  COMPENSATION. 

Os»86(^  (Okl.)  In  broker's  action  for  commis- 
rion  fOr  the  sale  of  a  farm,  evidence  hM  to  show 
that  he  was  not  the  procnrlng  cause  ot  the  sale, 
and  was  not  entitled  to  a  commission.— Htts  t. 
Pitts,  164  P.  106. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

•s»23(l)  (CaLApp.)  That  secretary  of  a  corpo- 
ration was  Intrusted  by  directors  with  some  of 
their  duties  did  not  justify  conclusion  that 
board  had  abandoned  its  functions  to  secretary, 
where  it  was  shown  that  board  still  directed 
matters  of  importance.— Palo  Alto  Mut.  Build- 
ing &  Loan  Asihi  v.  First  NaL  Bank,  164  P. 
1124. 

«s»28(4)  (CaLApp.)  Secretary  of  corporation 
had  no  authority  by  virtue  of  his  office  to  in- 
dorse and  cash  a  check  payable  to  corporation. — 
Palo  Alto  Mut.  Building  &  Loan  An'n  v.  First 
Nat.  Bank,  164  P.  1124. 

^»26  (Cal.App.)  Irregularity  in  advancing 
money  of  a  corporation  before  loan  was  approv- 
ed by  directors  held  cured  by  subsequent  ratifi- 
cation by  directors.— Palo  Alto  Mut.  Building 
&  Loan  Ass'n  v.  First  Nat.  Bank,  164  P.  1124. 

Borrower  who  obtaiued  loan  from  corpora- 
ti<m  could  not  object  to  irregularity  in  proceed- 
ings whereby  he  secnred  it,  nor  can  a  bank  con- 
cerned in  obtainhig  loan  complain. — Id. 

BUILDINGS. 

See  Schools  and  School  Districts,  4s»09: 

BURGLARY. 

H.  PBOSEOtmON  and  PtrNIBHMENT. 

4s>4l(2)  (CaLApp.)  Evidence  which,  exclusive 
of  confession  of  defendant,  shows  without  con- 
tradiction that  fixtures  taken  from  premises  of 
owner  without  his  knowledge  or  consent  were 
afterwards  found  installed  in  another  house,  is 
Bofiicient  to  establish  corpus  delicti  on  a  charge 
of  burglary.— People  v.  Sweetman,  164  P.  627. 

BY-LAWS. 

Bee  Corporatiwis,  $=»193 ;  insurance.  <g=>693. 


CANCELLATION  OF  INSTRUMENTS. 

See  Jury,  «=»13;  Quieting  Title;  Beformation 
of  Instruments. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

«=»22  (CalApp.)  Where  there  is  a  total  failure 
of  consideration,  it  is  not  necessary  to  give  no- 
tice of  rescission  before  hringing  suit  to  cancel 
the  contract.- ShiiU  v.  Crawford,  164  P.  380. 

n.  FROCEEDINCNB  AND  REUEF. 

«=937(6)  (Call)  Complaint.  In  action  to  cancel 
land  contract,  held  demurrsUe,  where  it  failed 
to  allege  that  false  statemoits  relied  upon  were 
made  with  intent  to  deceive  plaintiffl  and  induce 
him  to  purchase  land.— Caruon  v>  E^rm  Land 
Inv.  Co.,  164  P.  348. 

<8=»37(^  (CaLApp.)  CtHnplaint,  in  action  to  re- 
scind contract  for  purchase  of  tract  of  land, 
charging  false  representations  by  letter  concern- 
ing value  of  land  in  missionary  colony,  held  de- 
murrable for  not  alleging  knowledge  of  falsity, 
fraudulent  purpose,  or  actual  untruth  of  sute- 
ments  made. — Carlson  v.  Farm  Land  Inv.  Co., 
164  P.  344. 

Simple  statement  in  complaint,  in  action  to 
cancel  land  contract,  that  representations  relied 
upon  were  false  and  fraudulent,  is  Insufficient  In 
absence  of  statements  of  real  facts. — Id. 

Merely  alleging  making  of  false  representa- 
tions by  vendor  is  not  sumcieat.  where  no  fraud- 
ulent intent  to  induce  party  to  act  upon  them 
is  shown. — Id. 

€=337(8)  (CaLApp.)  Complaint,  alleginc  that 
defendant  agreed  to  teach  plaintiff  to  sell  wash- 
ing machines  and  subagencies,  whereby  plaintiff 
was  induced  to  make  an  agency  contract,  which 
defendant  refused  to  perform,  held  sufficient,- 
Shull  V.  Crawford,  164  P.  S30. 
^=!>Atl  (Idaho)  In  an  action  to  cancel  a  mort- 
gagee and  to  require  defendant  to  surrender  to 
plaintlfE  a  note,  and  for  damages,  evidence  Md 
to  wip^wt^Jiri|^cnt  for  plaintiff.— Beea  v.  <jtor- 

CAREY  ACT. 

See  Waters  and  Water  Courses,  €=253. 

CARIfACK  AMENDMENT. 

See  Telegraphs  and  Tel^hones,  «»54. 

CARRIERS. 

See  Licenses,  «=>6. 

I.   OORTBOL  AVD  BEODLATZOH  OF 
COMMOir  0ABBIEB8. 

(A)  Im  SeBw^, 

«s»l3(^  (Or.)  City  <A  Portland  Ordinance  No. 

29773,  §  3,  prohibiting  railway  companies  from 
granting  excluaivo  privileges  to  transfer  com- 
panies, is  invalid,  not  being  warranted  by  char- 
ter.—Baggage  ft  Omnibus  Transfer  Co.  v.  City  of 
Portland,  164  P.  B70. 

The  advantage  gained  by  granting  exclusive 
privileges  to  a  transfer  company  to  solicit  pas- 
senger's baggage  is  subordinate  to  a  reasonable 
exercise  of  police  power,— Id. 
€=»I4  (Or.)  A  railway  company  may  legally 
contract  with  a  transfer  company  giving  it  ex- 
clusive right  to  solicit  from  passengers  the  priv- 
ile^  of  transferring  baggage.— Baggage  &  Omni- 
bus Transfer  Co.  v.  City  of  Portland.  164  P. 
570. 

Const  art.  1,  |  20,  prohibiting  passing  of  laws 
granting  exclusive  privileges,  does  not  prohibit 
carrier's  power  to  grant  exclusive  rights  to  a 
transfer  comiwny. — Id. 

L.  O.  L.  S  6827,  prohibiting  railroads  from  giv- 
ing "undue  or  unreasonable  preference"  to  any 
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peraon,  does  not  prohibit  railroads  from  grant- 
In^^  exclusive  privileges  to  transfer  companies. 

^»I6  (Or.)  Since  railroad  companies  are  re- 
sponsible for  baggage,  tbey  may  reasonably  reg- 
ulate use  of  stations  and  other  matters  concern- 
ing dispatch  of  business  (or  that  purpose. — Bag- 
gage &  Omnibus  Transfer  Co.  v.  City  of  Port- 
land, 164  P.  570. 

(B)  Interstate  nnd  Internntlonal  Tmna- 
0ortatlOB. 

^=^32(2)  (Kan.)  Terminal  carrier'  was  sot  at 
liberty  to  waive,  in  favor  of  interstate  shipper 
of  live  stock,  provision  of  its  contract  with  him, 
limiting  time  within  wblch  action  might  be  com- 
menced to  six  months. — Rasdale  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  164  P.  164. 
^932(2)  (Kan.)  Under  contract  for  interstate 
shipment  of  live  stock  providing  that  there  can 
be  no  recovery  for  injury  before  or  during  trans- 
portation unless  shipper  notifies  carrier  of  in- 
jury, etc.,  before  stock  is  removed  from  destina- 
tion, etc.,  carrier  may  not,  under  federal  law, 
waive  notice.— Abell  T.  Atchison,  T.  &  S.  F.  By. 
Co..  164  P.  260. 

n.  CABBXAOB  OF  OOOUS. 

(B)  Bills    of    Ladlnac,    Sblpplnar  Il«oelpta, 
and  Speolai  Contraot*. 

^=358  (Kan.)  That  an  attachment  bad  been  lev- 
ied on  a  car  of  wheat  did  not  prevent  bq  effec- 
tual transfer  of  whatever  interest  plaintiff  had 
therein  by  the  transfer  of  the  bill  of  ladtog.^ 
Oklahoma  SUte  Bank  v.  Hicklin,  164  P.  2CT. 

(I)  Conneetlns  Carrleva. 

^9 1 74  (Kan.)  Carrier  breaching  its  stipulation 
to  carry  grain  to  certain  point  and  tbere  deliver 
It  to  a  connecting  carrier,  with  resulting  loss 
to  the  shipper,  is  UaUe  in  an  action  for  breach 
of  contract.—Bennett  t.  BdMonri  Paa  Rjr.  Oa, 
164  P.  10S4. 

«^I77(3)  (Kan.)  The  initial  carrier,  is  liable 
for  the  negligence  of  any  of  its  connecting  car- 
riers.— Kirsch  v.  Postal  Telegraph  Cable  Co., 
164  P.  287. 

«=s>l85(3)  (Kan.)  In  shipper's  notion  againat  a 
carrier,  for  breach  of  its  contract  to  carr^  gr^n 
to  a  certain  point  and  there  deliver  it  to  a 
connecting  carrier,  proof  of  loss  Aeld  sufficieuL — 
Bennett  v.  Missouri  Pac.  Bj.  Co.,  164  P.  1064. 

XV.  CARRIAGE  OF  PAS8£NOEBB. 
(I»  PerHonal  Injuries. 

^=s>280(l)  (Waab.)  Operator  of  jitney  btu  as 
common  carrier  owed  passenger  duty  to  exer- 
cise highest  degree  of  care  compatible  with 
practical  operation  of  car,  a  dnty  not  met  as 
a  matter  of  law  by  a  mere  observance  of  the 
law  of  the  road.— Singer  v.  Martin,  164  P.  1105. 
«^280(2)  (Wash.)  Bem.  &.  Bal.  Code,  !  5571, 
in  force  at  time  of  collision  between  jitn^  bus 
and  another  car,  wherein  passenger  of  bus  was 
injured,  created  duty  on  part  of  operator  of 
bus  entering  into  passenger's  contract  of  car- 
riage, so  that  its  repeal  by  Jtcm.  Code  191S,  $ 
65iS2~S5,  could  not  operate  retrospectively  to 
relieve  carrier.— Singra-  v.  Martin,  164  P,  1105. 
«=3282  (Okl.)  AVhcre  railroad  employ^,  assist- 
ing passengers  to  board  and  alight  from  trains, 
permitted  constable  to  go  into  train  to  arrest 
carrier  was  bound  to  hold  train  a  reasonable 
time  to  permit  him  to  make  such  arrest  and 
alight,  and  was  liable  for  injury  to  him  from 
its  oegligcDce.— St.  Louis,  I.  M.  ft  8.  By.  Co.  t. 
Cantrell.  IGl  P.  110. 

«=3>287(1)  (Kan.)  Where  one  traveling  on  a 
freight  train,  had  to  walk  between  tracks  in 

switchyard  to  change  trains,  the  j'ardmaster's 
direction  to- him  to  go  alone  through  the  switch- 
yard at  night,  in  view  of  Gen.  St.  1913,  f  8538, 
regulating  conduct  of  stock  trains,  was  not  negU- 
gence.-^Oriffith  v.  Atchison,  T.  ft  S.  F.  By.  Co., 
161  P.  10»4. 


<S:=>288  (CaL)  The  use  wlthoat  warning  and 
protection  againat  attending  perils  of  an  auto- 
matic elevator  is  neglig«ice.— Jacohi  v.  Builders' 

Bealty  Co.,  164  P.  3&4. 

«=»a95(7)  (Wash.)  Rem.  &  Bal.  Code,  |  5571, 
limiting  speed  of  automobiles  to  four  miles  an 
hour  over  crossings  or  crosswalks  within  lim- 
its of  any  city  or  village,  etc.,  could  be  invok- 
ed in  favor  of  passenger  in  jitney  bos  as  well  as 
in  favor  at  pedestruna^Singer  t.  Martin,  164 
P.  1305. 

(@=33Q5(3)  (OkU  In  a  passenger's  action  for  per- 
sonal injury  when  an  alleged  d^ective  gate  of 
the  car  swung  out  and  he  fell  from  the  steps 
and  was  injured,  evldoice  held  to  show  tiiat  de- 
fendant's ncgli^nce,  if  any,  was  not  the  proxi- 
mate cause  of  injury.— Wichita  Falls  &  M.  W. 
Ry.  Co.  v.  Cover,  164  P.  660. 
^305(4)  (Wash.)  In  order  that  illegal  rate  of 
speed  on  part  of  driver  of  jitney  bus  shall  be 
actionable  by  passenger  injured,  it  must  be 
proximate  cause  oE  Injury. — Singer  v.  Martin. 
164  P.  1106. 

Proprietor  of  jitney  bns,  paasenger  in  which 
was  injured  in  collision,  was  liable  to  passenger 
if  excessive  speed  of  bns  would,  without  more, 
have  brought  it  to  place  of  the  collisiw  at  the 
time  when  it  took  place. — Id. 
^318(1)  (Kan.)  Evidence  held  insufficient  to 
establish  actionable  negligence  of  intemrban  raU- 
way  company  toward  passenger  injured  by  con- 
tact with  a  trolley  pole  at  the  side  of  a  tradi 
while  riding  on  the  bottom  st^  of  a  car. — Brig- 
ham  V.  Union  Traction  Co.,  164  P.  1076. 
4=»3I8(8)  (Kan.)  Evidence  that  engine  crew  did 
not  keep  sufficient  lookout,  and  did  not  see 
freight  passenger  carrying  a  lighted  lantern  while 
crossing  truclis  in  swittmyard  to  change  trains 
before  engine  struck  him,  sustained  jury's  find- 
ing of  railroad's  negligence.— Griffith  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  164  P.  1094. 
«=»32l(14)  (Wash.)  In  action  against  street 
railroad  for  injariea  to  plaintiff  when  alighting 
from  car,  charge  keld  to  contain  clear  state- 
ment of  issues  involved,  and  to  define  roles  of 
law  applicable  wiUi  accuracy.— NoUmeyer  t.  Ta- 
(.-oma  By.  ft  Power  Co.,  164  P.  229. 
•3=»32IGil)  (Wash.)  In  action  against  street 
railroad  for  injuries  to  passenger  while  alight- 
ing, instruction  that  burden  was  on  plaintiff  to 
establish  that  he  was  thrown  from  car  substan- 
tially as  charged,  held  as  favwaUe  to  defend- 
ant as  it  had  anj  reason  to  expect.- Nollmeyer 
T.  Taeoma  By.  ft  Power  Co.,  164  P. 

(B)   Oo&trlbntory  lfe«ll«enec  of  P«noi» 
Infwved. 

«=>328a)  (Gal.)  That  decedent  stepped  throagh 
the  doorway  of  an  auttnnatic  elevator  shaft 
without  looking  to  see  if  tbe  cage  was  in  place. 
held  not  contributory  negligence  precluding  re- 
covery for  her  death  where  the  customary  use 
of  the  elevator  joatified  her  in  assuming  that 
tbe  door  could  not  be  opwed,  unless  the  cage 
was  in  place.— Jacobi  v.  Builders'  Realty  Co- 
164  P.  394. 

^=3333(5)  (Wash.)  It  is  not  negligence  per  se 
for  passenger  to  attempt  to  alight  from  moving 
street  car  in  absence  of  circumstances  making 
attempt  so  dangerous  that  it  might  not  be  made 
Ijy  person  of  ordinary  prudence. — Nollmeyer  t. 
'I^acoma  Ry.  ft  Power  Co.,  164  P.  229. 

(G)  Pauensrers'  ESecta. 

®=3397</2  (Or.)  Railroad  companies  are  reap<Hi- 
sible  as  common  carriers  for  loss  or  damage  to 
baggage  during  transportation,  and  for  a  rea- 
sonable time  while  baggage  is  in  depots  for  de- 
livery.—Baggage  &  (^mbus  Transfer  Co.  t. 
City  of  Portland,  164  P.  570. 
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CAVEAT  EMPTOR. 

See  Sales,  «s»41. 

CERTAINTY. 

See  OontractB,  ^:»9. 

'  CERTIFICATE. 

See  Owporatioiii,  «sb99;  Mortgages,  «33662. 

CERTIORARI. 

See  Jastices  of  the  Peace,  «=»192-^06. 

I.  NATUBB  AHS  OBOVirDS. 

<t=>9  (Okl.)  In  tfaifl  jurisdictioD  certiorari  Is 
not  a  writ  of  right,  but  a  writ  which  the  courts, 
in  the  eyercise  of  sound  judicial  discreti^  ma; 
grant  or  refuse.— Southern  Nat.  Bank  of  Wynne- 
wood  V.  Wallace,  164  P,  461. 
«=»I7  (Wash.)  Relator  is  entitled  to  certiorari 
wbert  judge- denies  him  a  change  of  venue  which 
be  is  entitled  to  as  a  matter  of  rights-State  v. 
Saperior  Court  of  Washington  for  Clarice  Coun- 
ty, 164  P.  516. 

«=»28(2)  (Okl.)  The  common-law  writ  of  cer- 
tiorari brln^  up  for  review  only  the  question 
whetbep  the  inferiw  tribunal  or  court  kept 
witUn  or  exceeded-  the  jurisdiction  conferred 
upon  it  by  lav. — Orady  County  v.  Chfckasba 
Cotton  Oil  Co^  lei  P.  467. 
€=>29  <Okl.)  The  common-law  writ  of  cer- 
tiorari cdDDot  be  used  to  correct  errors  of  law 
or  fact  committed  by  an  inferior  court' or  tri- 
bunal within  the  limits  of  its  jurisdiction. — 
Orady  County  t.  Ohickaaha  Cottop  Oil  Co., 
164  p.  4&7. 

TL  PBO0BEDINO8  AHD  "DBFEBMSXA^ 

Tioir. 

4=964(1)  (Idaho)  In  proceedings  under  writ  of 
review,  the  constitutionality  of  the  statute  upon 
which  the  inferior  tribunal  based  its  authority 
in  view  (rf  Rev.  Codes.  H  4862.  ^6&caaiiot  be 
passed  upon.— Weia'er  Hat  Bank  v.  Washington 
Count7.  164  P.  1014. 

CHANCERY. 

See  EQuity. 

CHANGE  OF  VENUE. 

See  Justices  of  the  Peace,  4=3»78,  74;  Venne. 
«=»44.  . 

CHARACTER. 

See  Assault  and  Battery,  0=»29:  Evidence,  4» 
822;  Witnesses,  «=»^4,  360. 

CHARGE. 

On  bequest  or  legacy,  see  Wills*  4=»820. 

To  jury,  seo  Criminal  liaw,  «c976S-83(^  803; 

■  Trial,  «=>l&4-286,  424. 

CHARITIES. 

See  Guardian  and  Ward,  «=»23,  25. 

CHARTER. 

See  Honidpal  Corporations,  ^46-58L 

CHAHEL  MORTGAGES. 

See  Contracts,  ^s^9. 

nz.  OOKSTRVOTIOK  AlVD  OPERA- 
TION. 

<0)  Propertr  P|ortaras«dt  mMA  Bvtates  and 
I&teNSta       Parties  Ther«lB. 

4s3»lt7  (Kan.)  Chattel  mortgage  on  growing 
com  described  as  ."undivided  tbree-fourths  inter- 
eat  on  100  acres  .of.  groond,"  on  described  quar-  ' 
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ter  section  did  not  include  mortgagor's  com  on 
remaining  quarter  sections,  As  against  subse* 
quent  attaching  creditor,  though  only  one-tenth' 
of  com  was  on  quarter  section  described.— Dan- 
ielson  V.  Reidiert,  164  P.  184. 
«=sl27  (Idaho)  Under  Rev.  Codes,  {  8^  the 
lien  of  a  chattel  mortgage  on  crops  to  be  grown 
upon  leased  premisee  did  not  attach  to  crops 
subsequently  planted  thereon  by  another  than  * 
the  lessee.— -Green  v.  Consolidated  Wagon  &  Ua- 
chine  Co.,  164  P.  1016. 

CO)  Lien  and  Prlorltr* 

^S=>i36  (Utah)  Notwithstanding  Comp.  Laws 
1907,  i  3498,  chattel  mortgagee  held  not  to  have 
waived  his  rigfat  to  a  lien  by  selling  the  proper- 
ty in  accordance  with  a  power  in  the  mortgage 
after  confession  of  judgment  by  the  mortgagor. 
—Utah  As^  of  Credit-  Mm  t.  Jones,  164  P. 
1029. 

^isaa)  (Mont)  After  division  of  lambs  be^ 
tween  lessor  and  lessee  of  band  of  sheep,  lessee 
having  executed  mortgage  on  lambs,  Aeld,  that 
mortgage,  which  previously  was  subject  to  les- 
sor's lien,  was  no  longer  so  subject,  as  between 
lessor  and  mortgagee.— National  Bank  of  Galla- 
tin YaUey  v.  Ingle.  164  P.  535. 
«s:>l38(l)  (Wash.)  Under  Rem-  Code  1S15.  H 
1197,  1199,  a  chattel  mortgage  prior  in  time  18 
not  outranked  by  a  livery  stable  keeper's  lien 
subsequaitly  acquired.-^Levitch  v.  Link.  164  P. 
233.  ■ 

^»I39  (Mont.)  A  chattel  mortgage  is  not  af- 
fected by  a  previous  mortgage,  given  by  one  who 
did  not  own  the  property,  but  had  possession  of 
it,  where  her  mortgagee  did  not  rely  on  such  pos^ 
session  or  advance  money  upon  the  faith  of 
it— Loud  V.  Hanson,  164  P.  644. 

«=»l50flX  (Wash.)  Filing  <rf  chattel  mortgi«e 

under  Rem.  Code  1915,  |  3662,  making  such 
filing  "full  and  sufficient  notice,"  imports  as  much 
as  actual  notice  to  a  sulNWQuent  purchaser  of 
land  of  ail  its  ccmditiooa,  Inefaiding  agreem«it 
that  pr(H)erty,  though  affixed  to  reMty.  shall  be 
personal. — Boeringa  v.  Perry,  164  P.  773. 

Vn.  BEMOVAI.  OR  TRAMSFEB.  OF 
PROPEBTT  BT  MOftTGAOOB. 

<A)  Rltfhte  and  LlabllltlM  of  Fartlea. 

^9225(1)  (Mont)  An  "innocent  purchaser"  is 
one  who  pays  or  obligates  himself  to  pay  the 
full  purchase  price  of  mortgaged,  property  to 
the  vendor,  with  no  notice  of  any  claim  or  right 
to  the  property  in  another.— Natitnal  Bank  of 
GalUitin  Valley  v.  Ingle,  164  P.  539. 

$s»229(l)  (Mont)  A  landowner's  mort^iage  of 
crops  is  superior  to  one  subsequently  given  by 
person  to  whom  such  landowner  had  agreed  to 
give  the  cn^  in  return  for  use  of  certain  chat- 
tels.—Loud  v.  Bauson,  164  P.  544. 

XZ.  F0KE0I;A8ITBE. 

^s»256  (Idaho)  Evidence  in  action  to  enjoin 
foreclosure  of  chattel  mortgages  upon  crops  held 
to  sustain  finding  that  plaintiff  did  not  assume 
debt  secured  by  mortgage  executed  by  tenant  to 
defendant  company. — Green  v.  Consolidated  Wag- 
on &  Machine  Co.,  164  P.  1016. 

CHILDREN. 

See  Adoption ;  BasUrds ;  Divorce,  «=3307,  308 ; 
Guardian  and  Ward ;  Highways,  ^181 ;  In- 
fants. 

CIGAREHES. 

See  Nuisance,  0:»61. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  I^w,  »»784.  
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CITIES, 

See  Mmilc^^  Ootporatlons. 

CITIZENS. 

See  Indians. 

CITY  MANAGER. 

See  Manicipal  Oorporations,  t  iO» 

CIVIL  RIGHTS. 

See  Consatutional  Law,  «S3248;  Elections. 

CIVIL  SERVICE. 

Bee  Mnnidpal  OorporationB,  «»12B. 

CLAIM  AND  DELIVERY. 

See  Replerin. 

CLAIMS. 

See  Bankruptcy,  ®=»3S3;  Gxecuton  end  Ad- 
ministratora,  «=>216,  225;  Mechanics'  Uens, 
«s>131-lB& 

CLERKS  OF  COURTS. 

Sea  Ban.  «=»61. 

CLIENTS. 

See  Attomer  and  Client. 

CLOUD  ON  TITLE 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Guardian  and  Ward.  «=>107:  Judgment. 
<8=»407-521 ;  Municipal  Corporations,  «s»51Q. 

COLUTERAL  INHERITANCE  TAXES. 

See  Tazata<Mi,  «»862-880. 

COLOR  OF  TITLE. 

See  Adrerse  Possession. 

COMMERCE. 

See  Oarriers. 

n.  SUBJECTS  OF  BEOTnLATION. 

^=335  (Kan.)  Continuous  transportation  of  car 
of  horses,  etc.,  from  Missouri  origin  to  Kansas 
destination  under  separate  billing  from  origin 
to  Kansas  City,  Mo.,  and  thence  by  defendant 
from  Kansas  point  to  destination  was  an  inter- 
state shipment,  though  8biM>er  had  Intended  to 
unload  horses  at  Kansas  City  and  drive  them  to 
destination.— Easdale  y.  Atdiison.  T.  &  S.  F. 
By.  Co..  164  P.  164. 

m.  MEANS  AHD  METHODS  OF 

REain.ATION. 

^s»63  (Colo.)  City  ordinance  providing  that  no 
person  should  distribute  circulars,  ^acards,  or 
advertising  matter  within  city  limits  without 
permit  from  city  derk  for  fee  of  $25  was  reve- 
nue measure,  and  not  a  police  ordinance. — City 
of  Pueblo  V.  I^kins,  164  P.  1164. 

Ordinance  of  city  prohibiting  person  from  dis- 
tributing advertising  matter  without  permit 
fnnn  city  clerk,  fee  being  $25,  as  applied  to 
d^endant,  who  distributed  such  matter  as  part 
of  transaction  in  interstate  commerce,  held  void 
as  violative  of  Const  U.  S.  art.  1.  i  8,  giving 
Gongress  sole  power  to  regulate  ctmimerce  be- 
tween stfttea.— Id. 

COMMERCIAL  PAPER. 

See  BUla  and  NotM; 


COMMISSION  AND  COMMISSIONERS. 

See  Depositions,  «=a24. 

COMMISSIONS. 

See  Bnkm,  ^=>4i-8e. 

COMMON  CARRIERS 

See  CNirriws. 

COMMON  UW. 

See  Dedication,  ^1,  28;  Marriage.  «»20v  40. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districta. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «s»264r-274. 

COMPARATIVE  NEGLIGENCE. 

See  NegUgence,  «s»98, 101. 

COMPENSATION. 

See  Attorney  and  Client,  «s»16&-180;  Brokera. 
«»41-86;  Master  and  Servant.  «esiSO,  8S&; 
Principal  and  Agent,  <sa»81. 

COMPETENCY. 

See  IMdenee.  ^s>540,  546;  Homicide,  «=:»216; 
Jnry,  ^ssriW,  100 ;  Witnesses,  «»37-219,  414. 

COMPLAINT. 

See  Indictment  and  Information ;  Pleading,  ^9 

54. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction  ;  Evidence,  ^»213; 
Paymcoit;  Release. 

4»I6CI)  (Or.)  Then  is  an  aocoont  stated  and 
settlement  barring  action  for  overtime,  where 
-an  employ^  each  month  signs  a  time  cbeiek  stat- 
ing amount  of  time  and  amount  due,  and  receives 
payment  without  protest  or  objection.— Sumpter 
v.  St  Helens  Creosoting  Co.,  161  P.  706. 

CONCLUSIVENESS. 

See  Judgment,  «»082-707,  822. 

CONCURRENT  NEGLIGENCE.  • 

See  Master  and  Servant,  «=>226. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Bills  and  NotM,  «=»444;  Cancellation  of 
Instruments,  «s»22:  Countje*.  ^s*llU  Emi- 
nent Domain,  ^s»18d;  Landlord  and  Tenant, 
«=>47;  Reformation  of  Instruniaiti,  ^»24; 
Vendor  and  Purchase,  ^9116,  290. 

CONFIRMATION. 

See  Gnardian  and  Ward,  ^»103;  Motttages. 
tfsssSaS;  Municipal  Corporations,  4=»310. 

CONFLICT  OF  LAWS. 

See  Descent  end  Distribution.  limita- 
tion of  Actions,  ^s»2. 

CONNECTING  CARRIERS. 

See  Carriers,  *s>174-186. 

CONSENT. 

Sea  States,  «s»181. 
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CONSIDERATION. 

See  Btlb  wd  Notes,  <fts>352:  GontractB.  ^ 
7t-7R;  OorporationB,  ^»w:  Husband  and 
Wife.  «S9l88;  Jadxmant,  «»Bil;  Hortgages, 

CONSOLIDATION. 

See  Inaannce,  <^705. 

CONSTABLES. 

See  Bherifh  and  Oonatables. 

CONSTITUTIONAL  LAW, 

See  Oarriers,  «=»14. 

For  validity  of  Btatntes  reladng  to  particular 
subjects,  see  also  the  Tftrioos  specific  toplca. 

Enactment  and  validity  oC  statutes  in  Keneral, 
see  Statutes,  *=>16.  ^  „^ 

Special  or  local  lavs,  see  Statutes,  «b»79,  04. 

Sheets  and  titlw  of  sUtntes,  see  Statotes, 

n.  OOWSTBPOTIOIf .  OFEBATIOll, 
Am  BRFORCEMSHT  OF  OOH- 
STITUTXOXAX.  PBOVISIOlfS. 

^»26  (Or.)  A  state  Constitution  is  a  limita- 
tion and  not  a  grant  of  power.— -Bafigage  &  Om- 
nibus Transfer  Co.  v.  City  of  Portland,  164  P. 
670. 

4=s»48  (Kan.)  Bvery  {Resumption  moat  be  in- 
dulged to  uphold  an  act  of  the  Ijegislatnre,  and 
every  reasonable  doubt  will  be  resolved  in  its 
fftvor.-State  v.  Bentley,  1«4  P.  200. 

m.  DisTBiBimoir  or  ootsrh- 

,  KBNTAIi  POWSBS  AMD 
FUHGTIOira. 

fA)  L«ctstotlv«    Powers    and  D«leK«tloa 

Tkereof. 

«=a58  (Ariz.)  Under  Acts  1915,  c  62,  JJ  1-0,  8, 
and  Oonst.Jart.  5,  f  S,  article  4,  |  8,  article  tf,  iS 
14.  17,  article  11.  Ig  3,  5,  article  22,  (  18,  and  ar- 
ticle 7,  fi  9,  held,  that  as  power  ot  appointment  is 
primarily  in  people,  and  as  sectioa  8  inferential- 
1y  imposes  duty  upon  Legislature  in  all  cases 
where  Constitution  does  not  provide  for  filling  ot 
vacancies,  act  creating  office  of  law  and  legis- 
lative reference  librarian,  and  appointing  de- 
fendant thereto,  does  not  violate  any  provision 
of  Constitution.— Dunbar  v.  Cronin,  164  P.  447. 
«=>60  (Cal.App.;  St.  1915,  p.  1530,  providing 
tor  a  bureau  of  taberculoeis  under  state  board 
of  health  and  granting  ot  state  aid  counties  for 
support  of  tuberculosis  patients  and  giving  board 
ot  health  power  to  investigate  county  instruc- 
tions where  such  patients  are  treated,  held  not 
violative  ot  Const,  art.  11,  {  13.  as  to  delegation 
of  power.— Sacramento  County  v.  Chambers.  164 
P.  613. 

(B>  Jadlclal  Powers  and  Fnnctlon*. 

«=>70(3}  (Wash.)  Where  the  Legislature,  acting 
within  its  constitutional  powers,  has  aathor- 
ised  issuance  of  bonds  by  dties  tor  certain  pnr^ 
poses,  the  question  of  pnbUc  polipy  is  not  for 
the  courbh— ShorU  v.  City  ot  Seattle,  164  P. 
239. 

Vm.  BETBOSPECTIVi:  AND  EX  POST 
FACTO  I*AWS. 

«^I97  (Wash.)  Rem.  Code  1915,  g|  6262—17, 
4262—19,  although  applied  so  as  to  prohibit 
iSBuiitf  ot  liquor  permits  to  druggists  who  have 
violated  previous  liquor  laws,  held  not  ez  poet 
facto.— Rosenoff  v.  Cross.  164  P.  236. 

Z.  EQTTAI.  PROTECTION  OF  LAWS. 

«s»248  (Mont.)  Cormpt  Practices  Act,  ;s  48, 
49,  anthorizing  award  of  attorney's  fees  to  suc- 
cessful party  in  elpction  conteat,  held  not  viola- 


tive of  0<mBt.  IT.  S.  Amend.  14, 1 1,  as  denying 
to  nnsuccessfnl  party  equal  protection  of  laws. 
—Doty  T.  Reece,  164  P.  542. 

XZ.  DUE  PROCESS  OF  UW. 

«=»290(2)  (Okl.)  Ordinance  of  city  of  Tulsa 
levying  assesaments  for  street  paving  creating 
arbitrary  differences  in  property  to  be  assessed 
without  regard  to  benefits  received,  and  allow- 
ing certain  benefited  property  to  escape  assess- 
ment,  violated  Const,  art.  2,  {  7,  and  U.  S- 
Const.  Amend.  14.^ity  ot  Tulsa  t.  McGormlek, 
164  P.  985. 

^292  (CaL)  Statutes  r«cnlatory  of  when  and 
under  what  circumstances  trees  on  a  highway 
subserving  uaefnl  as  well  as  ornamental  purpos- 
es may  be  destroyed  do  not  take  property  of  the 
abutting  owner  without  due  process.— Santa  Bar- 
bara County  V.  More,  164  P.  895. 

xn.  BIGHT  TO  jimrioE  ahd  asiia- 

DIES  FOB,  nrjUBIES. 

«=>326  (Mont)  Corrupt  Practices  Act,  {{  48, 
49,  authorizing  award  of  attorney's  fees  to  suc- 
cessful election  contestant,  held  not  violative 
GisnL  Mont  art  8,  |  6,  providing  that  eonrts 
shall  be  open  to  all  without  sale  m  dday.— 
Doty  T.  Beece,  164  P.  542. 

CONSTRUCTION. 

Sec  Chattel  Mortfjages,  «S=>117-150;  Constitu- 
tional Irfiw,  ^26,  48;  Contracts,  *=»1[^, 
159;  Covenants,  'S=>47;  Deeds,  *=»112-175; 
Ex(iange  of  Property,  *=»4;  justices  of  the 
Peace,  ^=>130;  Landlord  and  Tenant.  €==47, 
322;  Master  and  Servant,  «=»145;  Mechan- 
ics' Idens,  ®=»5;  Mines  and  Minerals,  4=»43; 
Municipal  Corporations,  ^csSS:  Sales.  ®=»62; 
Statutes.  «»lSl-226;  Trial.  «»205;  Wills, 
«sd439-«S4. 

CONSTRUCTIVE  NOTICE. 

See  Notice,  «=s»6. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «a»9& 

CONTEMPT. 

See  Depositions,  4=»71;  Injnnetioii,  ^s»280; 
Jniy,  4s»21. 

H.  POWER  TO  PUNISH.  AND  PRO- 
CEEDINGS THEREFOR. 

<&=344  (OkI.Cr.App.)  Contempt,  being  offense 
against  authority  of  particular  court,  such  court, 
if  faaviiiK  juristiiction  of  parties  and  subject- 
matter,  has  jurisdiction  to  try  and  punish  con* 
temnors,  regardless  of  where  or  in  what  states 
contempt  was  committed.— Farmers*  State  Bank 
of  Texhoma  v.  State.  164  P.  132. 

«5»6I(2)  (OkI.Cr.App.)  Jury's  province  In  Indi- 
rect contempt  procuedlng  u  limited  solely  to 
question  of  guilt  or  innocence.— Fanners'  State 
Bank  of  Tezboma  v.  State.  164  P.  132. 

tH.  PUNISHMIBNT. 

<&=98l  (Wash.)  Contempt  of  county  auditor  in 
not  obeying  writ  of  mandate  was  purged  and 
the  controversy  «ided  when  his  term  of  office 
expired.— State  v.  Wallace,  164  P.  741. 

CONTEST. 

See  Elections,  «s>270.  307. 

CONTINGENT  REMAINDERS. 

Sec  Wills,  *»630,  634. 
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CONTINUANCE. 

See  CM^iinal  Law,  «=3»1151. 

«=»7  (Wash.)  It  is  witUn  diwarrtlon  of  trial 
court  to  grant  or  refnsp  a  continuance. — Jones 
T.  Jones,  164  P.  757. 

CONTRACTORS'  BONDS. 

See  Municipal  Corporations,  «=»347;  Schools 
and  8cho<4  Districts,  «=>81. 

CONTRACTS. 

See  Accord  and  Sati^action ;  Account  Stated ; 
Alteration  of  Instruments;  AasIgnmeDts ;  Bail- 
ment; Bills  and  Notes;  Brokers,  «::»71 ;  Can- 
cellation of  Instruments;  Carriers,  ^^58; 
Chattel  Mortgages;  Compromise  and  Settle- 
ment; Corporations,  ^=>406;  Counties,  €=> 
111;  Covenants;  Customs  and  rsages;  Dam- 
ages.  «e=>2S.  120;  Evidmce,  «3»3S4~466l; 
Exchange  of  Property;  Firtures,  ^»27; 
Frauds,  Statute  ot;  Gnarantj;  Injnnction, 
«=962;  Insurance:  Interest;  Landlord  and 
Tenant.  ^s>322;  Limitation  of  Actions, 
24.  25,  46;  Mandamus,  ®s»84;  Mines  and 
Minerals,  ^=»86:  Money  Lent;  Municipal  Cor- 
I>orations,  ^=»331-374 ;  Novation ;  Partner- 
ship; PaymMit:  Principal  and  Agent:  Prin- 
cipal and  Surety ;  Reformation  of  Instruments: 
Heleasa;  Sales,  «=s»62:  Schools  and  School 
Districts,  <8=>81-86,  135;  Specific  Perform- 
ance; Spendthrifts,  ®s»S;  Stipulations;  Tel- 
egnMDbs  and  Telephones.  <9=>54 ;  Usury :  Ven- 
dor and  Pnrcliaaer;  Warehoaaaneii;  Waters 
and  Water  Goarsea,  «s»lS6, 168. 

I.  BEQvxsrrBS  Jam  vauditt. 

(A)  n»tiir«  and  Essenilftla  In  GeneMl. 

«E»9{1)  (Or.)  An  agreement  to  purchase  stodc. 
providing  that  purchasers  will  execute  a  supple- 
mental asreement  satisfactory  to  sellers  guaran- 
teeing purchase,  and  that  buyers  and  said  guar- 
antor on  said  agreement  will  deposit  satisfactory 
secnri^  to  be  hereafter  detennioedi  Is  void  for 
uncertainty  in  that  It  Mis  to  specif  amount  of 
Becnrity.~noItz  t.  Olds,  164  P.  583. 

fr»9(l)  (Or.)  Ttftre  is  not  the  necessary  meet- 
ing of  minds  where  the  terms  of  the  chattel 
mor^ge  which  parties  aftree  shell  be  executed 
and  substituted  tot  a  lien  giving  right  to  poe- 
nession  are  not  agreed  on  with  certainty.— Greg- 
ory V.  Oregon  Fruit  Juice  Co.,  164  P.  72S. 

(B)   Partl«B,   FropoKal«»  ■.ad  Acceptance. 

€=>2S  (Or.)  An  agreement  to  make  a  contract 
in  the  future  is  not  binding,  unless  all  the  terms 
and  conditions  are  agreed  upon,  and  nothing 
left  to  future  negotiations.— Holtz  v.  Olds,  164 
P.  583. 

(D)  CoBaldtfVfttlon. 

«=>7I(8)  (Okl.)  Forbearance  in  the  prosecution 
of  an  action  is  sufficient  ronnderation  for  a  con- 
tract—Hays V.  Smith,  164  P.  470. 

4c3>75(2)  (Colo.)  An  agreement  to  give  plain- 
tiff possession  of  property  on  a  certain  day,  to 
which  he  is  entitled  under  cxisdng  contract,  is 
DO  ooDsideratioo  for  release  of  any  of  his  rights 
tiierennder.— Benfori  t.  Yocfcey,  164  P.  726. 

(F)  Lasalltr  •<  Obl«eC  and  of  Considera- 
tion. 

0=»IO7  (Wash.)  An  insurance  agent,  by  agree- 
ing to  obtain  without  commission  a  loan  from 
bis  company  to  defwdant  if  latter  would  take 
out  life  poUaes  for*  which  agent  would  obtain 
commiwifam,  Tiolfttes  Item.  Code  1015,  |  605&— 
180,  prohibiting  rebates,  and  is  void  m  view 
of  section  6000—191,  imposing  a  penalty  for 
Buch  an  act— Moser  v.  Pantagea.  104  P.  768. 


a.  OONSTBVCTIOK  AMB  OFEKA- 
■  TIOH. 
(A)  Oeneral  Kales  of  CoBStraetlon. 

4s>l52  (Utah)  AU  the  words  used  In  a  contract 
must,  if  possible,  be  given  thdr  uaual  and  ordi- 
nary meaning  and  affiectr-Board  of  Educatim  <rf 
Salt  liake  City  t.  WrightOabom  Co..  164  P. 

1033. 

€s>iS9  (Wash.)  In  general,  "renewal,"  as  ap- 
plied to  promissory  instruments,  means  change 
of  something  old  for  something  new.— Guie 
Byers.  164  P.  75. 

In  general,  the  wcwds  "renewal"  and  "ex- 
tensicKi''  apply  to  the  particular  debt  and  in- 
struments Mtween  the  same  parties  or  their 
successors.— Id. 

"Renewal"  and  "nctension"  are  not  words 
of  art,  having  no  1^1  nor  technical  aignificanc^ 
and  may  mean  whatever  the  parties  intoideil 
whoi  contracting.— Id. 

m.  MODIFICATIOM  AMD  XEBOBR. 

«=>245(2)  (CaLApp.)  Role  that  written  agree- 
ment supersedes  oral  stipulations,  held  not  to 
apply  to  collateral  agreement,  on  which  instru- 
ment is  silent,  and  not  purportiM  to  affect  itn 
terms.— Simmons  v.  Firth,  164  P.  807. 
«=s>245(2)  (Kan.)  Where  telephone  contract  for 
purchase  of  grain  is  followed  by  confirmation 
letter  from  purchaser  setting  forth  contract,  the 
confirmation  controls,  unless  selier  notifies  pur- 
chaser of  any  objection  thereto.— Wall)  ngford  v. 
BushtMi  Grain  &  Supply  Co.,  164  P.  275. 

IT.  BESOISSZOH  AlfD  ABAITDON- 
MENT. 

«=»26im  (Cal.App.)  In  view  of  Civ.  Code.  | 
16S9,  plaintiff  could  rescind  an  oral  agreement 
whereby  defendant  agreed,  but  later  refused,  to 
teach  plaintiff  to  sell  washing  machines  and 
Bubagencies.— Shnll  v.  Cfrawford,  104  P.  330: 

V.  PERFOBBCANCE  OB  BBEACS. 

«=3300(1)  (Cal.App.)  Delay  in  c<Mnpletion  of 
building  neld  not  excused  by  acts  of  owner  or 
architect  or  by  storm  where  no  demand  for  ad- 
ditional time  was  made  by  contractor  as  required 
by  the  contract.— Suhr  v.  Metcalfe,  164  P.  407. 

Street  improvements  by  municipal  authorities 
do  not  excuse  delay  in  cranpleting  bnUding  unless 
it  rendered  performance  of  contract  practically 
impossible;  mere  difficulty  or  unexpected  ex- 
pense not  being  sufficient.— Id. 
«=a300(2)  (CalApp.)  Civ.  Code,' fi  1511,  does  not 
excuse  delay  in  performance  of  building  con- 
tract because  of  agreement  between  contractor- 
and  owner  for  extra  work.— Suhr  v.  Metcalfe, 
164  P.  407. 

«=9319(2)  (Kan.)  In  action  to  recover  for  part 
performance  of  contract  to  construct  floor  in  a 
warehouse  whfdi  burned  before  floor  was  com- 
pleted, recovery  could  not  be  based  on  £sct 
that  on  contractor's  request  owner  declined  to 
rebuild,  or  that  he  collected  insurance  procur- 
ed before  contract  was  made. — Carroll  v.  Bow- 
eraock,  164  P.  143. 

In  action  to  recover  for  part  performance  of 
extract  to  put  door  in  warehouse  which  burn- 
ed before  work  was  completed,  recovery  was 
limited  to  amount  of  contract  work  done  which 
WRfl  then  so  far  identified  with  building  that  the 
material  and  labor  would  have  inured  to  owner's 
benelit  if  6re  had  not  occurred. — Id. 
«s»32l(4)  (Or.)  Under  a  contract  to  purchase 
from  defendants  all  corporate  stock  owned  by 
them,  "to  be  issued  as  hereinafter  set  Mit," 
agreement  by  defendants  therein  to  make  inven- 
tory of  goods  of  corporation  according  to  terms, 
held  a  cooditien  preoedeiit  to  payment,  breach 
of  which  entitled  plalntlGb  to  recover  moiwy 
deposited  with  defendants.— Holti  t.  Olds,  164 
P.  583. 

<^323(2)  (Idaho)  Where  by  the  undisputed 
testimony  there  is  clearly  a  snbataatial  fsitara 
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of  performance  on  the  part  of  ow  of  the  par- 
ties  to  the  coatract,  the  court  abould  bo  declare 
«8  a  matter  of  law.— Austin  t.  Brown  Bros. 
Co.,  194  P.  96. 

VI.  AGTIOM  FOB  BBEAGK. 

«»324(1)  (Oal.)  In  actltMt'  tor  breach  of  con* 
tract,  complaint,  although  not  wholly  consiat- 
ent  on  subject  of  resciesion,  construed,  and  held 
to  state  cause  ot  action  for  loss  of  proiitB ;  there 
being  no  avermeBts  o£  return  or  offer  to  return 
necessary  In  quantom  meruit— Walsh  t.  tltand- 
art,  164  P.  TO5. 

«=»332(1)  (Cal.)  Allegation  that  plaintiff  noti- 
fied defendants  that  by  reason  of  their  failure 
and  refusal  to  perform  contract,  plaintlfE  has 
dectcd  to  rescind  and  cancel  contract.  Is  not 
allegation  that  contract  baa  been  rescinded.— 
Walsh  T.  Standart,  164  P.  795. 
^343  (Colo.)  A  general  denial  held  insuffi- 
dent  where  plaintiff,  as  allowed  by  Rev.  Code 
908,  §  72.  has  pleaded  generally  per£onnan(»  of 
conditions  precedent  In  a  contract— National 
Snrety  Co.  v.  Queen  Oity  Land  A  Mortgags  Co., 
164  P.  722. 

CONTRADICTION. 

See  Witnesses,  «s»406. 

CONTRIBUTORY  NEGLIGENCE. 

See  Nccligence,  «=»7(>-101,  122. 

CONVERSION. 

See  Trover  and  Oonverston. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Fraudulent  Con- 
veyances; Husband  and  Wife.  «s»47,  183, 
267;  Indians,  <^16;  Mortgages. 

COPY. 

See  Costs,  e^lS2. 

CORPORATIONS. 

See  Action,  ^=>45;  Bsnbs  and  Banking;  Bills 
and  Notes,  ^=>?i40;  Building  and  ijoan  As- 
sociations; Carriers;  Contracts,  <3=>9;  Guar- 
snty,  9=^4;  Guardian  and  Ward,  <3=s>23;  In- 
surance, ^=3675,  705;  Limitation  of  Actions, 
«=»88;  Mandamus,  <&s»g8,  132;  Municipal 
Corporations.  «=873;  Pleading,  ®=>177; 
Railroads;  Street  Railroads;  Taxation, 
158.  . 880;  Tel^raphs  and  Telephones. 

XV.  OAFTTAIh  STOOKt  AHD  DIVI- 
VEMIHL 

(A)  IVMnre   wm€  Amoant         Capital  mn.41 
Shares. 

^=960  (CaLApp.)  Wliere  a  corporation  trans- 
ferred to  its  stockholders  a  leasehold  and  per- 
sonal property,  the  conveyance  was  a  transfer 
of  the  corporation's  capital  or  assets  within 
Civ.  Code,  I  300,  which  ia  equivalent  to  capital 
stock.~StewBrt  v.  Stewart  Hotel  Co.,  164  P. 
620. 

(C)  Issii*  o<  Ccrtiaoutea. 

®=399(2)  (Cal.App.)  Corporation  stock,  iasued 
in  return  for  valuable  services  rendered  and  la- 
bor performed  on  behalf  of  the  cornorntion,  is 
not  issued  without  consideration. — EllsworUi  v. 
NatiMial  Home  &  Towi^  Builders,  1G4  P.  14. 

CD)  Transfer  of  ShareM. 

4=»lf6  (Wash.)  A  contract  ot  sale  of  the  stock 
of  a  corporation  held  exeCTitory  merely,  and 
not  executed,  when  to  inOuce  consummation  of 
coatract  a  warranty  as  to  extent  of  corpora- 
tion's liabiliti^-a  was  (fiven. — Pacific  Power  & 
Light  Co.  V.  White,  164  P.  602. 


^=»I20  (Wash.)  A  warranty  Inducing  consnub- 
mation  of  contract  to  purchase  stock,  given 
when  the  purchaser  was  not  legally  bound  to 
consummate,  has  consideration. — Padfie  Pow- 
er &  Light  Co.  V.  White,  164  P.  602. 

"Liabilities"  of  corporation,  warranted  in  a 
contract  of  sale  of  its  stock  and  in  a  separate 
warranty  not  to  exceed  a  certain  amount,  are 
cot  limited  to  contractual  liabllitieB,  but  include 
those  for  torts.— Id. 

A  warranty  on  which  sale  of  the  stock  of 
a  corporation  is  made  against  its  liabilities, 
undisclosed  or  contingent  or  otherwise,  ex- 
ceeding a  certain  amount,  is  continuinK. — ^Id. 
«=:»I2I(1)  (Wash.)  Only  such  of  the  sellers  of 
the  stock  of  a  corporation  as  sign  a  contract  of 
warranty  as  to  extent  of  its  liabilities,  induc- 
ing consummation  of  purchase,  are  necessary 

{•arties  defendant  to  action  thereon.— Pacific 
'ower  &  Light  Co.  v.  White,  164  P.  602. 
«=»I2I(5)  (Utah)  A  general  scheme  to  defraud 
cannot  be  inferred  merely  because  a  vendor  is 
charged  with  making  certain  false  representa- 
tions concerning  stock  offered  for  sale.— Smith  r. 
Gilbert,  164  P.  102a 

«=>I23(15)  (Wash.)  Where  the  pledgee  of  stock 
accepted  bonds  in  lieu  of  the  note  for  which  the 
stock  was  pledged  and  received  the  bonds  and 
thereafter  refused  to  deliver  the  stock  to  the 
sure^,  its  act  c<Histituted  conversion.— Thomp- 
son V.  Metrop^tan  Bldg.  Co..  164  P.  222. 

«=3>I30  (Cal-App.)  The  mere  fact  that  certain 
stoiA  was  named  In  a  pooling  agreement  which 
was  never  consummated  would  not  prevent  its 
transfer  on  the  books  to  the  holder.— Ellsworth 
V.  National  Home  &  Town  Builders,  164  P.  14. 

9=>I33  (CaLApp.)  In  action  b;^  holder  of  cor- 
poratiim  sto<^  for  a  corporation's  refusal  to 
make  stock  transfer  on  Its  books,  evidence  of 
the  considerati<m  paid  by  her  was  inadmissible. 
—Ellsworth  V.  Natitmal  Home  &  Town  Build- 
ers, 164  P.  14. 

V.  MEMBERS  Aim  STOCKHOLDEBS. 

(A)  Rishts  mmA  I.laMIlile«  aa  to  Cor- 
poratlaa. 

«=>I86  (CaLApp.)  Under  Civ.  Code,  S  309,  a 
corporation  to  save  itself  from  loss  may,  in 
view  of*  section  343,  transfer  assets  in  consid- 
eration of  a  delivery  to  it  of  its  own  stock.— 
Stewart  v.  Stewart  Hotel  Co.,  164  P.  620. 

A  transfer  of  corporate  assets  to  stockhold- 
ers in  consideration  of  their  surrender  of  their 
stock,  etc.  held  not  subject  to  attack  under 
Civ.  Code,  1  309.— Id. 

(B)  Heettnrfl. 

<g=>l93  (Cal.App.)  Though  by-Iawa  provided 
that  the  stockholders'  meetings  should  be  held 
in  Phcenix,  Ariz.,  acts  of  stockholders  and  di- 
rectors elected  by  them  at  a  meeting  in  Los 
.\ngeleH,  to  which  all  the  stockholders  consented, 
nnd  notice  of  which  they  waived,  were  valid. — 
Ellsworth  T.  National  Home  ft  Town  Builders, 
164  P.  14. 

VI.  OmCEBS  AND  AGENTS. 
(B)  AnUiorlty  and  Fnaetloas. 

«=b298(8)  (Idaho)  Where  meeting  of  directors 

of  corporation  was  unlawful  because  notice  was 
not  given  to  all  directors  as  required  by  by-laws, 
failure  of  abt^ent  directors  or  stockholders  to  dis- 
sent or  to  set  aside  known  action  of  board 
amounts  to  a  ratification.— Pettengill  v.  Black- 
man,  164  P.  35a 

«»3e6  (Wash.)  Under  Rem.  Code  1915,  » 
:',677,  3607,  3698,  directors  held  not  personally 
liable  for  fraud  of  president  and  manager  be- 
cause, knowing  of  other  fraudulent  acta,  thc^jr 
failed  to  discharge  him.— Northern  Codfish  Go. 
T.  Stiberg,  164  P.  TOO. 
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vn.  oobporate  powers  axtd 
uabujties. 

(B)  Repreacnlatlon  of  Corpar«tlon  liy  Of- 

*^»406(2)  (OkL)  Id  view  of  Rev.  I^ws  1910, 
H  1252,  1253,  1246,  prendent  of  corporation 
Eas  no  inherent  authority  to  contract  for  cor- 
poration; Ms  power  in  that  respect  heinit  no 
grcatfir  than  that  of  any  other  director. — Qua- 
ker Oil  &  Gas  Co.  T.  Jane  Oil  &  Gas  Co.,  164 
P.  671. 

«s>4l4{4)  (Utah)  Ordinarily,  Hecretary  of  cor- 
poration has  no  right  to  execute  and  deliver  its 
wromisaory  note  without  authority  being  con- 
ferred upon  him  bv  its  hoard  of  directors.— Mc- 
Carrick  v.  Lenox  fining  Co..  164  P.  478. 

Secretary  of  cOTporation  haa  implied  author- 
ity to  issue  its  promissoi?  note  in  accordane* 
witii  cnritom  by  which  be  has  been  permitted  to 
issue  similar  notes. — Id. 

«=»425{4)  (Cal-App.)  Where  the  secretory  of  a 
corporatioD  without  autliority  indorsed  a  check 
payable  to  curporation  and  used  proceeds  in  a 
transactitm  In  which  he  was  interested  adverse- 
ly, there  being  no  eA^idetice  of  prior  fdmilar  act, 
the  rule  that  a  corporation  is  bound  by  powers 
that  its  agent  is  permitted  to  exercise  openly 
could  not  be  invobed.— Palo  Alto  Mat  Bufldiug 
&  Loan  Ass'n  v.  First  Nat.  Bank,  164  P.  1124. 

^»425(4)  (Idaho)  Wbwe  one  without  collusion 
or  fraud  deals  with  a  corporatioD  through  offi- 
cer in  sctive  msaagement  of  its  business  and 
officer's  act  is  one  which  corporation  might  do, 
corporation  is  estopped  from  relying  on  officer's 
lack  of  aatbority  as  defense  against  such  other 
party.— Pettengill  v,  Bl,ackman,  164  P.  358. 

Where  one  deals  with  corporation  in  good 
faith  and  unaware  of  any  defect  of  authority  or 
other  irregularity  on  part  of  those  acting  for  it 
and  there  is  nothing  to  excite  auspicion  of  such 
defect,  etc.,  corporation  is  bound  by  contract 
though  defect,  etc.,  exists. — Id. 
«=»425(5)  (CaLApp.)  Where  i^aintifl  purchas- 
ed land  from  a  corporation,  and  its  officers  rep- 
resented that  the  deed  would  convey  good  title, 
on  which  she  relied  without  inquiry,  company 
was  estopped  to  deny  plaintiff's  ownership, 
tEpugh  it  and  its  officers  actud  in  good  faith 
and  made  no  misrepres^tations  while  plaintiff 
had  constructive  record  notice  of  oonditicm  of 
Utle.— Prouty  v.  Sogers,  164  P.  901. 

4Cs»426(l}  (Gal.AppO  Besolution  of  directors 
and  stockholders  of  a  corporation  writing  down 
stock  to  cover  defalcations  of  secretary  held  not 
to  prevent  an  action  for  conversion  of  a  check 
cashed  by  secretary  at  a  bank  without  author- 
It}-.— Palo  Alto  Mut  Building  &  Loan  Ass'n  v. 
First  Nat.  Bank.  104  P.  1124. 

Where  secretary  of  a  corporation  without  au- 
thority indorsed  a  check  payable  to  corporation 
to  a  bank  in  a  transaction  in  which  he  was  per- 
sonally interested,  contention  that  corporatiun 
suffered  no  loss  because  money  was  used  to  secure 
title  to  property  upon  which  corporation  had  a 
mortgage  held  without  merit.— Id. 

^426(3)  (Okl.)  Where  act  of  president  of  oil 
company,  in  contracting  for  sale  of  oil,  was 
repudiated  by  company's  directors,  it  was  not 
binding  on  company  in  favor  of  third  person, 
not  party  thereto.— Quaker  Oil  &  Gas  Co.  v, 
Jane  Oil  &  Gas  Co.,  184  P.  671. 
4»426<10}  (CaLApp.)  Even  though  a  cori>ora- 
tion  was  benefited  by  the  execution  of  a  renewal 
-  trust  deed,  its  retention  of  such  benefits  would 
not  constitute  a  ratification  of  the  act  of  its 
secretary  in  casdiing  a  check  and  using  proceeds 
to  secure  title  to  the  property  or  prevent  it  from 
repudiating  it,  but  loss  must  fall  on  bank  which 
cashed  check. — I'alo  Alto  Mut.  Building  &  Loan 
Ass'n  V.  BMrst  Nat  Bsnk.  164  P.  1124. 

^»42Q(10)  (Idaho)  Where  a  private  corpora- 
tion receives  and  retains  the  benefits  of  an  il- 
legal transaction,  on  the  part  of  its  directors, 
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such  conduct  amounts  to  a  ratificaUon.— Pettcn- 
giU  v.  Blackman,  164  P.  358. 
«=>426(12)  (Cal.App.)  In  view  of  Civ.  Code,  I 
2.^0,  regarding  ratiflcati(»i_,  where  seCTetSry  of 
corporation  without  aaliioiity  indorsed  a  meek 
payable  to  corporation  and  used  proceeds  to  se- 
cure title  to  property  upon  which  corporation 
had  mortgage,  that  corporation  took  a  renewal 
deed  ctf  trust  did  not  amount  to  a  ratification  trf 
secretary's  unauthori^^ed  act  of  which  it  was  not 
then  aware.— Palo  Alto  Mut.  Building  &  Loan 
Assin  V.  First  Nat  Bank,  l&i  P.  1124. 
«=»428(11)  (CaLApp.)  Where  an  agent  of  a  cor- 
poratim  is  dealing  with  corporate  property  in 
bis  own  behalf  and  is  Interested  adv^^y  to 
corporation  or  in  a  scheme  to  defraud  corpora- 
tion, it  will  not  be  presumed  that  he  will  com- 
municate facts  affecting  transaction,  and  his 
knowledge  will  not  be  imputed  to  ctniioration, 
except  where  it  Is  represented  in  whole  tranaac* 
tion  by  officer  as  agent.— Polo  Alto  Mut  Build- 
ing &  Loan  Aai^n  v.  First  Nat  Bank,  104-P. 
1124. 

€=9429  (CaLApp.)  In  view  of  Civ.  Code,  §S  2230. 
2234,  held  that  an  officer  of  a  corporation  who 
is  an  agent  and  trustee  may  not  use  corporate 
property  for  o'A'n  beaeSt,  and  such  use  is  notice 
of  lack  of  authority.— Palo  Alto  Mut  Building 
&  Loan  Asa'n  v.  First  Nat  Bank,  164  P.  1124. 

Vm.  HfSOLVEIfCT  AND  RECEIVEIIS. 

^=»544(1)  (Idaho)  In  the  absence  of  colluBioQ  or 
fraud,  an  insolvent  corporation  is  not  prohibit* 
ed  from  preferring  certoin  creditors  over  others. 
—Pettengill  v.  Blackman,  164  P.  358. 
®S3544(6)  (Idaho)  Where  an  insolvent  corpora- 
tion makes  a  bona  fide  transfer  of  property  to 
a  creditor  as  securitr  for  en  actual  debt  and 
for  an  sdequate  consideration,  neither  coltoalon 
nor  fraud  in  its  legal  sense  can  be  predicated  on 
such  transactloD.— Pettengill  t.  BlBckman.  164 
P.  358. 

^545(1)  (Utah)  Where  both  parties  act  in 
good  faith,  execution  of  a  mortgage  by  an  in- 
solvent corporation  to  a  minority  stockholder 
for  money  loaned  to  and  applied  by  corpora tiou 
to  payment  of  current  debts,  and  a  subsequent 
foreclosure  by  a  stockholder,  is  not  an  unlawful 
preference.— Callahan  v.  Pioneer  Nurseries  Co., 
164  P.  878. 

XI.  DISSOLUTION  AND  FORFEITURE 
OF  FRANCHISE. 

<3=»630(6)  (Wash.)  Personal  judgment  cannot 
be  obtomed  against  corporation  Uat  has  been 
dissolved.— Droppelman  t.  Illinoia'  Surety  Co., 
164  P.  70. 

XII.  FORCION  CORPORATIONS. 

4=>668(1)  (Or.)  A  foreign  corporation  dcnng 
business  within  the  state  is  a  "resident"  to  ex.- 
toit  that  it  is  amenable  to  process  of  statti 
courts.— Hamilton  v.  North  Pac.  S.  S.  Ca.  104 

P.  579.- 

<S=>69I  (Wash.)  Action  asking  for  appointment 
of  receiver  of  foreign  corporation  which  has 
been  dissolved  receiver  having  been  appointad 
in  its  bmne  state,  is  "proceeding  quaai  in  rem." 
and  caimot  be  maintained.— Drwpdman  v.  IIU- 
nola  SnretT  Co.,  164  P.  70. 

CORPUS  DELICTI. 

See  Homicide,  ^228. 

CORROBORATION. 

See  Criminal  lAw.  «s»508,  Sll ;  Witnesses,  ^ 

412,  414. 

CORRUPT  PRACTICE  ACT. 

See  Constitutional  Law,  ^248|  328;  StatnfeHb 
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COSTS. 

See  Appeal  and  Error,  «=»7S0.  786,  984;  Dam- 
ages, «=>T2:  ElectifHis,  «5>307;  Husband  and 
Wife,  ^301;  Insurance,  ©=p675. 

X.  MATUBE,  GROUKDS,  AND  EXTENT 
OF  BIGHT  IN  OENEBAI.. 

^=»4  (Wash.)  Where  at  time  defendant  aecut- 
ed  bcmd  no  attorney  fee  was  providecl  tor  by 
statute,  idaintiff  cannot  recover  unAer  later 
enactment,  proTiding  for  attomey'a  fee  in  ad- 
dition to  ^1  oth*>r  costs. — Peterson  Jahn 
Gontractiuv  Co.,  164  P.  937. 
«=>32(1)  (Idaho)  Actions  involvins  title  to  or 
possession  of  irrigation  ditches  are  within  Bev. 
Codes,  M  4901,  4903,  and  par^  in  whose  fa- 
r<x  Jadnoent  Is  rendered  Is  entitled  to  recover 
«ostB  of  suit— Brunselt  t.  StevensMi,  164  P. 
80. 

V.  AMOVHT,  BATE.  ABD  ITEMS. 

<8=>I78  (Wash.)  Hie  cost  of  prepdring  plate  Is 
not  a  taxable  item  of  costs  In  the  first  instance. 
— Perlus  V.  Market  Inv.  Co.,  164  P.  68. 
«=3l82  (Wash.)  The  coet  of  preparing  certified 
copies  of  dty  ordinances  is  not  a  taxable  item, 
unless  the  cndinancss  were  in  issue  under  fbe 
pleadings  so  as  to  make  them  admissible  in  evi- 
dence.—Perlua  y.  Market  Inv.  Co.,  164  P.  65. 

TH.  OB  APFEAI.  OB  EBBOB,  ABD 
ON  BEW  TBIAl  OB  MOTION 
TBDBBEFOB. 

^=»232  (Or.)  Where  suit  is  dismissed  on  ap- 
peal by  defendant  for  failure  of  plaintiff  to  pro- 
duce preponderance  of  evidence,  dismissal 
abould  be  without  costs  or  disbursements  to 
either  party.— Prouty  v.  Bumnigltb,  164  P.  187. 
4»260(1)  (Or.)  Where  an  appeal  was  taken  in 
good  faith,  the  respcHidait  is  not  mtltled  to  10 
per  cent,  of  the  judgment  as  damages  tor  de- 
lay.—White  V.  Bast  Side  Mill  &  Lumber  Co., 
164  P.  736. 

^»260(2)  (Ariz.)  An  appeal  taken  for  delay 
will  be  dismissed,  and  damages  awarded  to  ap- 
pellee.—Williams  V.  West  Pub.  C3a,  164  P.  817. 

Till.  PATMEBT  AND  BEMEDIES 
FOB  OOIXECTIOB. 

«s»277(3)  (Or.)  It  Is  within  discretionary  pow- 
er of  court  to  stay  proceedings  in  suit  until 
piftintiff  thereto  shall  have  paid  costs  assessed 
against  him  in  prior  suit  between  the  same  par- 
ties, involving  substantiallr  same  matter  and 

S raying  for  same  relief.— Windsor  v.  HoUoway, 
64  P.  1177. 

Order  requiring  that  wiUdn  90  days  plaintiff 

pay  costs  of  prior  suit  between  same  parties 
iDvolving  same  subject-matter  and  same  relief, 
and  In  defanlt  thereof  his  suit  be  dismissed,  held 
not  abuse  of  discretion.- Id. 

COTENANCY- 

Se«  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Off  and  Connterdaim. 

COUNTIES. 

See  Estoppel,  «=>62;  Health,  <ft=>21. 

I.  OBEATION,  AXTERATION.  BXItT- 
ENOB.  AND  POUTXOAX, 
FUNCTIONS. 

(CaLApp.)  Coimtiea  are  not  municipal 
corporations,  but  local  subdivisions  of  state 
created  by  sovereign  power  without  consent  or 
action  by  tbdr  innabitanta,  although  they  are 
quasi  corporations  and  may  be  within  inbibi- 


tlona  of  Const  art  4,  ||  22.  81,^-Sacrainaito 

County  v.  Chambers.  164  P.  618. 

n.  GOVEBNMENT  AND  OFFI0EB8. 

(C)  Covntr  Bowrd. 

«s»49  (Kan.)  Bule  that  ordinarily  finding  of 
public  body  as  to  steps  taken  prelimiifary  tQ 
its  action  is  conclusive  does  not  apply  where 
prior  valid  q;)ecial  election  was  condition  pre- 
cedent to  its  action.- Bherhardt  Const.  Co.  v. 
Board  of  C<nn'rs  of  Sedgwick  County,  164  P. 
281. 

m.  PBOPEBTT.  CONTBAGTB,  ABD 
UABIUTIES. 
(B)  ContrKots. 

^111(2)  (Kan.)  County  hoard  by  virtue  ol 
Qen.  St  191S,  |  25S2,  has  no  power  to  provide 
for  erection  of  county  Jail  without  popular  vote, 
and  its  contract  under  color  of  election  held 
without  required  notice  ia  unenforceable. — Eber- 
hardt  Const.  Go.  v.  Board  of  Com'rs  of  Sedgwick 
County,  164  P.  281. 

IV.  FI80AI.   MANAGEMENT,  PUBUG 

DEBT,  KEOITBITIEa,  AND 
TAXATION. 

•&=»I78  (Kan.)  Gen.  St.  191S,  §  2563,  requiring 
notice  of  a  special  election  to  vote  bonds  for  the 
erection  of  a  county  jail  to  be  published  in  news- 
paper "for"  30  days  before  time  set,  is  not  com- 
plied  with  where  notice  Is  omitted  from  last  is- 
sue of  paper  prior  to  date  named.— Eberbardt 
Const.  Co.  V.  Board  of  Com'ra  of  Sedgwick 
County,  164  P.  281. 

That  election  to  vote  bonds  for  erection  of 
county  jail  was  held  upon  same  day  as  state 
primary  did  not  alter  its  character  as  special 
election. — Id. 

Failure  to  publish  notice  of  special  election  to 
vote  on  bonds  for  erection  of  county  jail  for 
full  period  required  by  Gen.  St.  1910,  |  26B&, 
rendered  dection  void.— Id. 

VI.  ACTIONS. 

®==>2I0  (Wash.)  Rem.  Code  1915,  {  951,  allow- 
ing actions  against  counties,  does  not  expressly 
mention  damages  frwn  operation  of  a  ferry, 
does  not  exclude  aucb  action,  since  section  5013 
authorizes  eoanties  to  operate  ferries.— Bergen 

V.  Lewii  Goonty,  164  P.  7S. 

COUNTS. 

See  Pleading,  «33>54. 

COUNTY  COURTS. 

See  Courts,  «»185. 

COURTS. 

See  Owstitutional  Law,  49»70:  Otntompt; 
Judges;  Justices  of  the  Peace;  Motions, 
56;  Prohibition,  «s95. 

n.  ESTABLISHMENT.  OBGANIZA- 
TION,  AND  PBOOEDUBE  IN 
OENEBAIi. 

(D)  Bales    of  Decision,  Adjadlo&tlena, 
Oplnloma,  ReeorAB.  ' 

^91  (1)  (CaLApp.)  The  last  decision  of  a  court 
of  last  resort,  tnough  inconsistent  with  earlier 
decision,  is  deemed  to  establish  the  law. — Cham- 
bers V.  Belmore  Land  &  Water  Co..  164  P.  401. 
«B997(1)  (Wash.)  Whether  a  natitm^  bank  is 
liable  as  custodian  of  a  will  for  failure  to  de- 
liver it  is  a  federal  question.— Myurs  t.  Ei- 
cfaange  Nat  Bank,  164  P.  861. 

OOVBTfl  OF  XJMITED  OB  XBFB- 
BIOB  JUBISDIOnoV. 

[•s>l86  (Colo.)  Suit  to  set  aside  divorce  deeret 
is  not  divorce  suit  and  an  appeal  therein  !■ 
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gorerned  by  Bev.  Bt  1908,  |  1£36,  aa  to  ap- 
peali  in  general,  and  not  hy  Sess.  Laws  1015, 
p.  206,  S  12.  aa  to  appcala  in  divorce  actions.— 
Boyd  V.  Boyd,  lft4  P.  7ft^. 
4sal85  (Or.)  An  order  of  the  county  court  re- 
jectinfr  a  claim  a^iuDBt  a  nmidthnft's  estate 
IB  appealable  in  view  of  L*.  O.  L.  |  945^Iik  re 
Barker,  104  P.  382. 

Under  L.  O.  L.  t  559,  the  circuit  court  may 
enter  judgment  for  claimant  on  app«il  fnun  aa 
order  of  county  court  rejecting  claim  against 
estate  of  spendthrift.— Id. 

«8=>185  (Or.)  L.  O.  li.  8  554,  requiring  filing  of 
transcript  within  30  days  after  perfecting  ap- 

Seal,  is  mandatory  and  jurisdictional. — In  re 
Lyaa's  Estate,  104  P.  586. 
Where  on  appeal  from  county  to  circuit  court 
transcript  is  not  filed,  aa  required  by  L.  O.  Ia 
f  554.  within  SO  days  from  perfectujg  appeal, 
the  circuit  court  has  no  power  to  order  that  the 
trnnacript  be  filed  an  ol  a  date  within  the  ex- 
pired 30  days. — Id. 

An  appeal  fnun  the  county  to  the  circuit 
court  having  been  dismiwed  for  failure  to  file 
transcript  in  time,  the  circuit  court  could  not, 
at  a  BUDsequent  term,  without  showing  of  ap- 
pellant's mistake,  inadvertence,  or  excusable 
neglect,  n^nstate  the  cause  for  trial. — Id. 

VI.  oomxa  of  abveuuatb  jubis- 

DIGTIOM. 

(B)  Conrta  of  Partlenlkv  States. 

4=3212  (Cal.App.)  In  action  at  law  wherein 
amount  of  demand  was  less  than  $2,000.  appeal 
should  have  been  taken  to  District  Court  of 
Appeal.— Pierce  v.  Employers'  Indemnity  Exdi., 
104  P.  403. 

C<Hist.  art  6,  i  4,  gives  Supreme  Court  to 
which  appeal  has  been  wrongly  taken  jurisdic- 
tion to  make  no  orders  except  an  order  of  trans- 
fer to  the  proper  court- Id. 

COVENANTS. 

SM^I^nction,  4=962;  Vendor  and  Purchaser, 

II.  GOKSTBirCmOH  AlfD  OFEBA- 
TIOM. 

(B)  Ovreaaata  of  Title. 

«cs>47  (Kan.)  In  general  warranty  deed  ot  lots 
fronting  on  streets  in  an  addition,  "according 
tb  the  recorded  plat  thereof,"  the  grantor,  by 
such  reference,  did  not  represent  or  guarantee 
the  courses,  distances,  measuremimts,  or  quan- 
tity of  lots  to  be  aa  set  forth  in  plat— Fitspat- 
ridt  V.  Crowther,  164  P.  300. 

IV.  ACTIOITS  FOR  BREACH. 

4=>  108(1)  (Wash.)  Where  a  vendor  agreed  to 
prosecute  or  defwd  any  suit  necessary  to  vest 
title  in  the  purdiaser,  the  purchaser,  who  had  a 
sutwtantial  interest  in  the  property,  was  not  de- 
linquent in  not  returning  the  evidences  of  title 
to  the  vendor  so  he  could  defrad  such  a  suit 
in  his  own  name,  where  no  request  for  the  re- 
turn was  made. — Vanaase  Land  Co.  v.  Hewitt, 
IM  P.  186. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Eirror.  «c9fi94;  Oriminal  Law, 
«»7dS;  Witnesses,  «s>360-406. 

CRIMINAL  LAW. 

See  Assanlt  and  Battery,  «C37S;  Bail;  Bur- 
glary; Contempt;  False  Prptenses;  Highways, 
9=s>i86;  Homicide;  Indictment  and  Informa- 
tion; Intoxicating  Liquors,  ®=»132-230;  Jury, 
9=»21,  23:  larceny;  Lewdn«»;  Obstructing 
Justice;  Rape. 


I.  VATUBE  Am  BLRBfXntTS  OF 
OBIKE  Airo  PEFEWSEB 
IN  OmiRRAIt. 

«=»t5  (Okl.Cr.App.)  Under  Const,  art  5.  |  54, 
statutes  repealii^  penalties  for  offenses  operate 
prospectivdy,  and  are  iu>plicable  only  to  offenses 
committed  after  the  statute  became  effective. — 
Penn  v.  State,  164  P.  9^ 

VH.  FORHER  JEOPAKDT. 

^^192  (Colo.)  Under  the  express  provisions  of 
Hev.  St  1908,  8  1907,  defendants  dischareed 
upon  the  charge  of  illegally  selling  intoxicating 
liquors  cannot  be  placed  in  jeopardy  a  second 
tiuie  upon  the  state  successfully  prosecuting  a 
writ  of  error  from  such  discbarge^People  r. 
I>enver  AthleUe  Club,  164  P.  115& 
^202(1)  (Colo.)  Where  defendant  was  acquit- 
ted of  charge  of  having  had  sexual  intercourse 
with  female  under  18,  acquittal  was  a  bar  to 
subsequent  prosecution  for  nonsuijport  of  the 
girl  and  her  illegitimate  <4iild. — Reil  v.  People, 
164  P.  315.  • 

IX.  ARRAIGM MERT  AND  FIiEAS,  AND 
NOXXE  FROBEQUI  OR  VISCOR- 
TITfuANOE. 

^^9293  (Colo.)  Demurrer  to  tite  idea,  (rf  autre- 
fois acquit  admits  the  facts  set  np  in  the  plea. 

-Reil  V.  Peopk,  164  P.  815. 
®:=>294  I^Colo.)  In  prosecution  for  nonsupport 
of  illegitimate  child  and  its  mother,  where  de- 
fendant pleaded  autrefois  acqnit  becanse  be 
had  been  acquitted  in  proeeoution  for  having  had 
intercourse  with  girl  under  18,  if  acquittal  was 
on*  ground  that  she  was  over  18,  matter  should 
have  been  set  up  by  state's  answer  to  plea.— 
ReU  T.  People.  104  P.  315. 

Z.  EVTDENOB. 

(C)  Other  OSmues,  and .  CiMmMter  mi  A«- 
oaaed. 

«^369(8)  (Okl.Cr.App.)  In  prosecution  for 
statutory  rape,  evidence  of  sexual  Intercourse 
between  prosecutrix  and  defendant  subsequent 
to  the  act  upon  which  prosecution  is  based  Is 
admissible  to  show  the  intimate  relation  of  the 
parties,  and  to  corroborate  ultimate  fact  to  be 
proven.— Penn  v.  State,  164  P.  992. 
«cs>3«9(16^  (Utah)  In  prosecution  for  robbery, 
letten  which  there  was  evidence  to  diow  ck- 
fendant  wrote  and  which  referred  to  another 
robbery,  but  indicated  that  it  was  committed 
hy  same  person  as  committed  robbery  in  ques- 
tion, are  admissible  to  Identify  defendant  aa 
guU^  party.— State  v.  Martin,  164  P.  500. 
^=3370  (Asiz.)  In  prosecution  for  illegal  sale  of 
intoxicants  by  employd  of  defendant,  evidence 
of  other  sales  by  enu)loy6  before  sod  after  sal* 
charged,  held  pn^>erly  admlUed  to  show  knowl- 
edge, etc,  of  defendant— Elliott  v.  State,  104  P. 
1179. 

In  prosecution  for  sale  of  intoxicants  by  em- 
ployfi  of  defendant,  although  nmvlction  could 
not  be  had  upon  oaer  sales,  evidence  of  other 
sales  not  personally  made  by  defendant,  keM 
competent ;  it  being  reascmable  inference  that  if 
liquor  was  frequently  sold  at  his  place  he  most 
have  known  of  it. — id. 

«»37l(10)  (Wash.)  In  ^rosecutdoD  of  phytfdan 
tot  having  issued  prescnption  for  whisky  with- 
out reason  to  belim-e  that  person  to  wnom  it 
was  issued  was  sick,  testimony  as  to  prescri^ 
Cions  other  than  that  on  which  charge  waa 
laid  was  admissible.— Git?  of  Seatde  v.  Hewet- 
aon,  164  P.  234. 

(B)  Best  wmd.  Beeondary  mmA  Demoaetn> 

tlve  Bvldenoe. 

^s402(l)  (Wash.)  Where  effort  by  means  of 
eubpcena  duces  tecum  had  been  made  to  have 
record  book  of  drug  store  and  its  prescriptioB 
file  brought  into  court  in  proeecutioD  for  hav- 
ing issued  prescription  without  reason  to 
Ueva  that  person  to  iriiom  it  «as  lamed  ww 
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Bick,  etc..  oral  te'stlmony  as  to  Its  contents  wai 
Bdmissible.— City  of  Seattle  v.  Hewetson,  164 
P.  234. 

4=»404(4)  (OkLOrAppO  In  proeecutioii  for  sell- 
ing wbuky,  a  certaut  pint  of  whisky  which 
prosecuting  witness  identified  as  that  bought 
frotn  defendant,  and  which  sheriff  testified  was 
the  whiskr  he  got  from  prosecuting  witness, 
was  sufflclently  identified  to  authorize  Its  ad- 
misBion  in  evidence.— Collingwood  r.  State,  1S4 
P.  1154. 

«B»404(5)  (Utah)  State  can  introduce  letters 
which  it  was  shown  without  dispute  defendant 
had  written,  to  be  used  by  experts  as  standards 
oE  coDQparison  with  disputed  handwriting.— Stat* 
T.  Martin,  164  P.  SOO. 

(F)  AdmlMloBs,  DeelaratiOKs,  Md  n«ar- 

«=s>406(l)  (Cal.App.)  Where  there  was  ample 
eridence  that  a  crime  had  been  committed,  ad- 
missions and  confessions  of  defendant  made 
TolontarilT  held  properly  received  In  evidence. 
—People  V.  Searle,  164  P.  819. 
4»4I9,  420(8)  (Mont.)  Sheriff's  testimony  that 
some  person  rtated  to  him,  but  not  in  defend- 
ant's presence,  that  defendant  claimed  to  own 
stolen  properly,  is  inadmisuble  am  hearsay.— 
State  T.  Brododt,  164  P.  6S8. 

(O)  Aet«  and  Deolamtloma  of  CoBSptra- 
tor*  ABd  Codcfendanta. 

«=»424(3)  (OkL  Cr.  App.)  Obntradictory  rtate- 
menta  by  codefendant  after  the  crime,  not  shown 
to  have  been  made  in  the  presence  or  hearing 
of  a  defendant  separately  tried,  are  not  origind 
evidence  against  latter.— Thomas  v.  State,  164 
P.  995. 

.(J)  TcHtlaaoay  of  A«>coinpUee«  a»d  Cod»- 
fCBdaatB. 

«s»608(l)  (Idaho)  When  the  requirement  as  to 

corroboration  of  acc<Hnplice  testimony  has  been 
met.  it  may  become  of  the  utmost  importance  in 
securing  a  just  enforcement  of  the  law. — State 
V.  Smith,  164  P.  519. 

^511(1)  (OU.Cr.Api).)  It  is  not  essential 
that  corroborating  evidence  shall  cover  every 
material  point  in  accomplice's  testimony,  or 
be  alone  sufficient  to  warrant  a  conviction, — 
Moody  V.  State.  164  P.  676. 
^^51 1  (2)  (Idaho)  A  conviction  cannot  be  sus- 
Uiined  on  the  uncorroborated  testimony  of  an 
accomplice,  though  it  is  only  necessary  that  it 
he  corroborated  on  some  material  fact  which  in 
itself  and  unaided  by  accomplice's  testimony 
-tends  to  connect  accused  with  the-  offense.— State 
T.  Smith,  164  P.  519. 

«s»51l(2)  (Okl.Cr.App.)  Evidence  corrobora- 
tive of  an  accomplice  need  not  directly  connect 
the  defendant  with  the  commission  of  the 
crime ;  it  is  sufficient  if  it  tends  to  do  so. — 
Moody  V.  State.  164  P.  676. 

If  aooompllce  is  corroborated  as  to  material 
facts  by  independent  evidence  connecting  de- 
fendant with  crime,  the  jury  may  Infer  that 
he  speaks  the  troth  ai  to  all,  though  corrob- 
<wation  mmt  show  more  than  mere  commls- 
sion  of  offense  of  the  circumstances  thereol 
—Id. 

*=>5n(3)  (Okl.Cr.App.)  Evidence  corroborat- 
ing an  accomplice  and  tending  to  connect  de- 
fendant with  the  commission  m  the  crime  may 
be  drcumatantlal  tmly.— Moody  v.  State,  164  P. 
676, 

(H)  Weliflit  and  Salficienaj'. 

«=s>56ia)  (Okl.Cr.App.)  The  state  must  estab- 
lish guilt  beytmd  a  reasonable  doubt — Lancaster 
T.  State,  164  P.  1162. 

Xn.  TBZAZ.. 
(A)  Prellmlaary  Proeeedlaars, 

^^22a)  (Idaho)  Under  Bev.  Codes,  S  7800, 
as  amended  by  I^ws  1011,  c  112.  the  granting 


bT  refusal  iyt  a  separate  trial  rests  in  the  dis- 
cretitm  the  trial  court.— -State  v.  Smith,  104 
P.  519. 

*»«28({^  (OkLOr.App.)  Where  county  attor- 
ney, after  trial  began,  showed  tfaat  he  had 
learned  of  another  witnees  whom  he  did  not 
know  of  before,  leave  to  indorse  name  of  such 
witness  on  information  and  to  permit  him  to 
testify  may  be  granted  by  court  in  its  discre- 
tion.—Waller  V.  State,  164  P.  1151. 
<8=>629  (Okl.Cr.App.)  Under  Const  art.  2,  { 
20,  accused  in  capital  case  need  not  demand  list 
of  witnesses  to  be  used  by  state  in  dilef,  and 
trial  court  cannot  force  him  to  trial  until  he 
waives  such  demand,  or  it  has  been  complied 
witb.-Spe8a  t.  State,  164  P.  IBl. 

(B)  C«BM«  «Bd  Oiiadnet  of  Trial  la  €taa- 
•ral. 

«=»636(5)  (Ga].App.)  WhUe  defendant  had  right 
to  be  present  when  jury  visited  nremisee,  held, 
that  he  waived  right  by  stipulation  ot  couneel 
tfiat  no  one.need  accompany  jury  except  sheriff. 
—People  T.  Searle,  164  P.  819. 

(O)  ReMpttea  at  Brfldeaae. 

«=>673(3)  (Okl.Or.App.)  Where  contradictory 
statements  made  by  codefendant  after  tlie  crime, 
out  of  the  iH^nce  or  hearing  of  defendant 
separately  tried,  rriate  to  material  matters 
and  a  proper  fouDdaticm  is  laid,  they  may  be 
shown  only  to  affect  witness'  credibili^,  and  it 
is  the  court's  duty  to  bo  instruct — Thomas  v. 
State,  164  P.  995, 

(B)  Arvameats  and  Ooadnet  of  Ooaaaei. 

9=373(K1)  (Kan.)  Misconduct  of  counsel  in 
presence  of  jurj^,  where  court  immediately  di- 
rects jury  to  disregard  such  misconduct  will 
not  cause  reversal  of  judgment,  unless  it  ap- 
pears that  the  misconduct  was  such  that  it 
could  not  be  so  cnred  bj  court — State  v.  Me> 
Lemore,  164  P.  161. 

(■*)  Prarlaea  of  Oaart  and  Jut  la  0«a> 
eraL 

«»737(1)  (Okl.Gr.Ap^.)  Questions  of  fact  in- 
volving the  guilt  or  innocence  of  the  accused 
are  always  for  the  jury.— Horn  v.  State,  164 
P.  683. 

<S=3758  (Idaho)  Where  only  issue  was  self-de- 
fense inatmction  that  iury  should  not  accept 
defendant's  testimony  blindly,  or  unless  cor- 
roborated, but  might  consider  its  truth,  tak- 
ing into  account  defendant's  interest  as  beat^ 
ing  on  his  credibility,  was  erroneous. — State  r. 
Lundhigh.  164  P.  690. 

«=376l(6)  (Okl.Cr.App.)  An  instructitm  tm  self- 
defense  held  not  objectifmable  as  assuming  that 
the  defendant  invited  or  provoked  a  difficulty 
with  the  deceased.— Bashara  v.  State,  164  P. 

324. 

(GO  NeoM>ltT,  Requisites,  aad  Snfleleaey 
of  Instraotlon** 

«»770(2)  (OkLCr.App.)  Where  the  evidence 
was  cireumstantial  and  conflicting,  it  was  er- 
ror to  refuse  to  instruct  on  the  theory  of  tile 
defense  which  the  evidence  tended  to  support. 
—Crittenden  v.  State,  164  P.  676. 
«=»778(12)  (Idaho)  Instruction  under  Rev, 
Codes,  i  7866,  that  if  state  had  proved  that  de- 
fendant shot  and  killed  deceased,  it  was  incum- 
bent upon  defendant  to  prove  his  plea  of  self- 
defense  by  preponderance  of  the  evidence,  was 
an  erroneous  statement  of  the  law.— State  v. 
Lundhigh,  164  P.  690. 

^»783(1)  (Aris.)  In  prosecution  tor  illegal  sale 
of  intoxicants  by  employd  of  defendant  instruc- 
tion either  as  requested  or  as  modined  when 
given  held  too  general  to  define  purpose  of  ad- 
mitting evidence  of  other  sales. — Elliott  t. 
State,  164  P.  1179. 
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«=»784a)  (Okl.Cr.App.)  Where  atattfa  case  is 
based  wholly  on  circumataDtlal  evidence,  and 
defendant  shows  facts  tending  to  exonerate  him 
from  crime,  the  refusal  of  instruction  on  cir- 
cumstantial evidence  was  error, — Pierson  t. 
State,  164  P.  1005. 

<e=98r4(l)  (OU.Cr.App.)  Inatructiims  to  the 
Jury  must  be  applicable  to  the  case;  the  law  ap- 
plicable being  determtaied  b;  the  accusation  and 
the  eWdence  introduced. — Anderson  t.  State, 
164  P.  128. 

®»8I4(19)  (Mont.)  In  prosecution  for  grand 
larceny,  where  court  charged,  in  substance,  Rev. 
Codes,  8119.  9187,  defining  principal,  and  ad- 
vising jury  that  distinction  between  accessory 
before  fact  and  principal  has  been  abrogated  by 
statute,  neither  4^  sudt  charges  was  improper  as 
implying  that  a  felony  had  been  ctKntnittBd.— 
State  T.  Wiley,  164  P.  84. 

fH)  Reqveata  far  Inatnetlaaa, 

«s»824a)  (Okl.Cr.App.)  Where  statute  fixes 
maximum  penalty,  but  omits  a  definite  minimum 
punishm^t,  an  instruction  practically  in  Its 
language,  in  absence  of  an;  request  for  instruc- 
ticoi  as  to  minimum  term  ot  imprisonment,  is  not 
prejudicial  error.— West  v.  State,  164  P.  327. 

4=9829(1)  (Ariz.)  Refucal  of  iuatruction  held 
not  reversible  error  in  view  of  given  instmctiiHt 
to  same  effect— Elliott  v.  State,  164  P.  1179. 

^829(2)  (C^l.Gr.App.)  When  the  instructions 
properly  submit  all  the  issues  in  the  case  fairly 
and  impartially,  it  is  not  neceesary  to  submit 
additional  requested  instructions  emphasizing 
some  peculiar  phase  of  the  case. — Horn  y.  State, 
164  P.  683. 

4t=a829(3)  (Mont.)  In  prosecution  for  grand  lar- 
ceny, court's  refusal  of  instructions  that  fe- 
lonious intent  to  steal  must  have  accompanied 
original  taking,  etc.,  held  not  erroneous;  mh- 
ject  having  been  covered.- State  v.  Wiley,  164 
P.  84. 

^830  (OU.Cr.Ajfp.)  Where  defendant*!  re- 
quested instruction  pertains  to  a  material  issue, 
but  is  not  in  proper  fonoj  the  court  should 
give  a  correct  instruction  if  it  has  not  otherwise 
instructed  on  such  issue.— Thomas  v.  State,  164 
P.  996. 

(J)  ChistoAT*  <7»na«et,  and  D«llbw«tlmM 

«=>8M(2)  (Okl.Cr.App.)  Under  Rev.  Laws  1910, 
{  5899,  in  a  capital  cose,  and  on  reasonable  re- 
quest of  counsel  for  the  state  or  for  defendant 
the  jury  should  be  put  in  charge  ot  sworn  bailiff 
and  kept  together,  though  the  court  may  permit 
jury  to  separate  before  final  sabmismon  when 
no  such  request  ia  made.— Horn  v.  State,  164  P. 
683. 

e=>855(2)  (Ok!.Or.App.)  Jurors'   use  of  small 

Juontities  of  intoxicants  mixed  with  curative 
rugs  for  medicinal  purposes  when  not  deliberat- 
ing on  verdict  will  not  vitiate  verdict,  where 
they  were  in  no  way  incapacittEtcd  for  proper 
performance  of  their  duties.— -Allen  v.  State, 
164  P.  1002. 

«=>863(1)  (Okl.Cr.App.)  Under  Rev.  Iaws  1910. 
S  6906,  where  nothing  had  occurred  by  reason  of 
bailiff's  remarks  to  jury  to  prejudice  defendant's 
substantial  rights,  it  was  within  trial  court's 
discretion  to  recall  jury  for  additional  instruc- 
tions, or  to  correct  those  given  ;  defendant  being 
present.— Moody  v.  State,  164  P.  676. 

(L)  Wal-vev  and  Correction  of  Irrevnlarl- 
tl«s  and  BSnoFs. 

«=>902  (Idaho)  Where  counsel  for  accused,  at 
time  of  giving  ot  an  instruction,  states  that  it 
is  satisfactory,  he  cannot  on  appeal  from  an  ad- 
verse decisicHt  complain  that  his  rights  were  not 
protautsd  therrt^^tata  t.  Smith,  164  P.  S18, 


xm.  MOTioHS  ran  kew.  tbxax. 

ANB  XH  ABBE8T. 

«=»9l3a)  (Oal.App.)  In  view  of  Pen.  Code,  » 
1191,  1302,  tn  a  proseeuticm  for  anbezKlement, 
where,  after  verdict  of  guilty,  plaintiff  made  oral 
application  for  release  on  probation,  and  time 
for  hearing  this  application  and  for  pro- 
nouncing judgment  was  extended  several  times, 
and  probation  was  finally  denied  and  judgment 
entered  33  days  after  date  of  conviction,  defend- 
ant was  entitled  to  a  new  trial.— People  v. 
Gilbreth,  164  P.  la 

«=>925i^(l)  (OkLCr.App.)  Under  Rev.  Laws 
1910,  i  5937,  it  is  ground  for  new  trial  for  the 
jury  to  receive  evidence  out  of  court,  such  as 
part  ot  written  evidence  at  preliminary  exami- 
nation, which  was  not  introduced  at  the  trial 
and  which  is  damaging  to  defendant— '[Hionias 
V.  State,  164  P.  905. 

«s>g25<A(4)  (OkLGr.App.)  That  jurors  wer» 
permitted  to  have  local  newspapers  cmtainiiv 
statements  of  other  homicides,  where  all  refer- 
ences to  the  one  on  trial  were  cut  out,  was  not 
reversible  error.— Allen  v.  State,  164  P.  1002. 

«=»938(4)  (Okl.Cr.App.)  The  overruling  of  a 
motion  for  a  new  trial,  based  on  newly  dis- 
covered evidence  of  a  wltnew  who  testified  at 
the  trial,  which  by  due  dtHgence  could  have  been 
elicited  at  that  time,  ia  not  error. — Penn  v. 
State,  164  P.  992. 

«=»939(1)  (Utah)  Evidence  held  to  establish 
that  accused  was  reasonably  diligent  in  prei>ar- 
ing  for  trial,  where  he  was  without  funds  and 
important  witnesses  lived  several  hundred  miles 
distant,  and  did  not  appeal  though  subpoenas 
were  given  to  sheriff,— State  v.  Williams,  164  P. 
253. 

«=>94l(l)  (Utah)  Where  evidence  barriy  an»> 
tained  a  conviction  tor  larceny  at  horsea,  th» 
trial  court  abused  its  discretion  In  denying  m 
new  trial  motion,  largely  based  on  cumulative 
affidavits,  showing  that  the  man  from  whom  he 
had  innocently  secured  them  really  existed, 
whidi  the  ^enfl  had  testified  was  not  a  tteti^ 
State      WUliams,  164  P.  2BS. 

<8=»943  (Cal.App.)  Refusal  to  grant  a  new  trial 
was  proper  where  the  alleged  newly  discovered 
evidence  would  merely  contradict  statementa  of 
certain  witnesses.— People  r.  Yip  ^ng,  164  P. 
806. 

XV.  APFEAI.  AND  EillBOB  AND 
OERTIORAKI. 

(B)    Preseniatton  and  ReawvaUon  In  I<ow* 
er  Court  of  Gronnds  of  Review. 

4s»l036(2)  (Cal.App.)  Under  circumstance!!,  AeU 
prejudicial  error  could  not  be  predicated  on 
cross-examination  of  defendant's  character  wit- 
nesses, there  having  been  no  objection  or  as- 
signment of  misconduct,  and  no  request  for  ad- 
monition or  instruction  to  disregard.— People  t. 
Fodera.  164  P.  22. 

Cs»l036(4)  (Wash.)  Claim  that  oral  testimony 
as  -to  contents  of  drufi^  store's  record  book  and 
prescription  file  was  inadmissible  because  sec- 
ondary and  because  no  proper  foundntitHi  was 
laid,  MKNild  have  been  pointed  oot  to  trial  court. 
—City  oC  Seattle  v.  Ilewetson.  164  P.  234. 

«s  1 037(2)  (Cal.App.)  Defendant  not  having 
moved  to  strike  out,  nor  requested  instruction 
to  disregard,  cannot  predicate  prejudicial  er- 
ror on  asking  of  improper  question  by  district 
attorney  answered  in  the  negative.— People  v.- 
Fodera,  164  P.  22. 

€=>I038(1)  (Okl.Cr.App.)  Where  no  objection  is 
made  and  exception  taken  to  an  instruction 
when  0ven  and  it  ia  partly  ermneons.  the  giv- 
ing of  it  is  not  reversible  error,  unless  some 
constitutional  or  express  statutory  right  of  de- 
fenilant  ia  invaded.— Bashara  t.  State^  164  P« 
824. 
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«Z3>I0&4  (OkI.Cr.App.)  Where  trial  eoart  fixes 
amount  of  d<dEeadant^i  bail  bond  as  a  snpmedeu 
en  appeal,  it  must  fix  time  within  which  bood 
■hall  be  giveD  and  error  filed;  otherwise  the  ap* 
peal  bond  wiH  not  be  effective  as  a  sQpenwdeaa. 
— Ei  parte  Bnrt<Ht,  164  P.  ISD. 

(■»  R«aQ«d  mM*  ProeeedlBCa  Hot  l>  Rm* 


_  I08ea4)  (Hont)  Under  Rer.  Codes,  |  0271. 
snbd.  -4,  prohibiting  Teversals  for  errors  in  in* 
Btrutrtions  not  excepted  to  before  charge  is  gtveo, 
refusal  of  requested  instractions  cannot  be  re- 
viewed where  rec<m]  does  not  show  proceedings 
when  Instructions  were  settied. — State  t.  Bro- 
dock,  164  P.  868. 

«=s>ID92(8)  (Utah)  The  district  court  loses  ju- 
risdicticm  to  settle  and  allow  bill  <^  exceptions 
not  Krred  and  allowed  within  time  fixed  by  stat- 
nte  or  within  extension  of  that  time  on  proper 
application.— State  t.  Marthi,  164  P.  500. 
«=s>l092(9)  (Utah)  Under  Comp.  Laws  1907,  | 
^46,  and  section  3286,  district  courts  mav,  for 
cause  shown,  extend  time  for  settling  bill  in 
case  extension  is  applied  for  within  SlMay  pe- 
riod, or  at  any  time  before  previous  extension 
has  expired.— State  v.  Martin,  164  P.  500. 
«=»  I  M  I  (1)  (OkLCr.App.)  Where  county  attor- 
ney's argument  is  not  takea  down  in  shorthand 
and  embodied  in  the  record  in  full,  and  dispute 
arifles  as  to  what  he  said,  the  court  is  Iwuna  by 
court's  finding  in  the  record  as  to  what  oocnr- 
red.— Moody  y.  State,  164  P.  676. 
«=i3lll5(l)  (Okl.  Cr.  App.)  Under  Procedure 
Criminal  R«v.  Laws  1910,  I  5878,  when  two  or 
more  are  Jointly  prosecuted  for  a  misdemeanor, 
the  discretion  of  the  court  in  granting  or  re- 
fusal of  a  severance  is  reviewable  if  case-made 
in  bill  of  exceptions  shjws  application  setting 
out  aufiicient  grounds. — Murphy  v.  State,  164  P. 

looa 

^ll2Si;3>  (OkLOApp.)  Wha«  court  refwes 

to  permit  question  to  be  answered,  the  record 
must  show  what  the  answer  would  have  been,  so 
that  appellate  court  can  determine  whether  it 
was  material  and  whether  defendant  was  in- 
jured by  its  exelnsifHi.— Collingwood  v.  State, 
164  P.  1154. 

(B)  Asslcuaent  of  Elrron  mmA  Brlttfs. 

«3>ll29a)  (Idaho)  Under  Bev.  Codes,  i  7»46, 
written  charges  requested  by  either  state  or  de- 
fendant are  deem^  excepted  to,  and  Supreme 
Court  may  examine  them  whether  assigned  as 
error  In  appellant's  brief  or  not.— State  v,  X^nd- 
Ugh,  104  P.  600. 

<F>  DIsmlasal,   HearlHar,  and  Rebearlnar* 

«s>l  r31(4)  (Colo.)  Under  Bev.  St.  1908, 1 1007, 
a  writ  m  error  by  state  to  review  a  judgment 
dismissing  prosecution  for  selling  intoxicating 
liquors  at  a  club  wHi  be  dismissed,  where  con- 
stitutional prohibition  amendment  renders  ques- 
tion moot.— People  v.  Denver  Athletic  Olub, 
164  P.  1158. 

(O)  R*v«ew, 

134(8)  (Utah)  Notwithstanding  Comp.  Laws 
1007,  i  4016.  as  amended  by  I^ws  1016,  c  IIS, 
Sui»reme  Court  cannot  review  matters  consider- 
ed by  trial  court  in  imposing  sentence,  though 
his  ranarks  indicated  that  he  considered  mat- 
ters brought  out  in  aiioth»  triaL— State  v.  llar- 
tin.  164  P.  GOO. 

«=»II4I(2)  (OkLCr.App.)  The  burden  of  show 
ins  error  rests  upon  the  appellant,  and  his  coun- 
sel must  clearly  point  out  any  error  in  the  in- 
■tmctions  and  support  than  with  argument 
and  authority^Penn  v.  State,  164  P.  902. 
«»ll44a6)  (Cal.App.)  It  will  be  prpsumed  the 
Jury  heeded  admonition  to  disregard  offera  of 


evidence  rejected  and  answers  strickm  out.— 
People  v.  Fodera,  164  P.  22. 

4=9|ISI  (Cal.App.)  Where  it  does  not  appear  ' 
that  defendant  was  prejudiced  by  refusal  of 
postponement,  and  evidence  amply  sustains  ver- 
dict, conTictloQ  will  be  afflrmed.— People  v.  Kit- 
ley.  164  P.  600. 

«=»il56(4>  (OkLCr.App.)  On  a  motion  for  new 
trial  on  the  ground  tn  ,t  a  sitting  juror  within 
Bev.  Laws  1910,  (  5868,  was  prejudiced  against 
defendant,  confluituig  evidence  presented  a  ques- 
tion ot  fact  for  the  trial  court,  and  its  deter- 
mination in  the  absence  of  any  abuse  of  Its  dis- 
cretion will  not  be  dirttttoed.— SpradUn  t. 
State,  164  P.  990. 

Where  evidence  on  a  motion  for  new  trial 
on  account  of  a  sitting  juror's  actual  bias  with- 
in Bev.  Laws  1910.  |  5858,  is  dear,  and  the 
rebuttal  evidence  is  doubtful  and  evasive,  re- 
fusal of  new  trial  amounts  to  an  abuse  of  trial 
court's  discretion  autborixing  reversal  of  a  con- 
viction.—Id. 

159(2)  (OkI.Cr.A(^)  When  evidence  au- 
thorizes a  legitimate  conclusion  of  guilt,  a  con- 
viction will  not  be  reyersed. — Gant  v.  State,  164 
P.  090. 

«=»1I59(2)  (Okl.Cr.App.)  When  tho  facts  i»rov- 
en  warrant  a  conviction,  a  reversal  will  not  be 
granted  on  the  ground  that  the  verdict  and  judg- 
ment are  contrary  to  the  evidence.— Neighbors 
v.  SUte,  164  P.  1155. 

159(3)  (CaLApp.)  Where  conflicting  evi- 
dence sufficiently  supports  conviction,  the  judg- 
ment will  not  be  disturbed.- People  v.  Yip  Sing, 
164  P.  806. 

«=>II59(3)  (M«it)  Verdict  cannot  be  reversed 
where  evidence  is  ctmfiicting. — State  v.  Brodot^, 
164  P.  658. 

«=3ll59(3)  (OkLCr.App.)  Where  there  is  a  c<»- 
flict  between  evidence  tor  state  and  that  for 
defendant,  and  state's  evidence  justifiea  a  con- 
viction, it  will  not  be  reversed. — Womack  v. 
State,  164  P.  477. 

«=>II59(8)  (Okl.Cr.App.)  When  the  record  dis- 
closes facts  sufficient  either  to  warrant  an  ac- 
quittal or  to  support  a  conviction,  mly  errors  of 
law  will  be  reviewed- — Horn  v.  State,  164  P. 
683. 

i8=»ll59@)  (Okl.Cr.App.)  Verdict  on  conflicting 
evidence  will  not  be  interfered  with  on  ground 
that  evidence  is  insufficient,  where  there  is 
competent  evidence  from  which  jury  could  ra- 
tionally find  defendant's  guilt. — Thomas  v. 
State,  164  P.  005. 

«»1I62  (Okl.Cr.App.)  Where  state's  evidence 
overwhelmingly  establishes  the  guilt  of  accused 
and  bis  testimony  Is  insufficient  to  justify  the 
criminal  conduct  complained  of,  only  funda- 
mental error  will  be  considered. — Lemley  v. 
State,  164  P.  1152. 

163(3)  (Okl.Or.App.)  Before  a  ccmvlction 
on  competent  and  credible  evidence  can  be  re- 
versed for  r^usal  to  permit  an  impeaching  wit- 
ness to  amwer,  defendant  must  affirmatively 
show  that  he  has  been  prejudiced  by  the  court's 
action.— Collingwood  v.  State,  164  F.  1154. 
•»II661''2(D  (Ariz.)  In  prosecution  for  sale  of 
intoxicants,  refusal  to  excuse  jury  during  ex- 
amination of  spectator  who  had  sent  a  glass 
looking  like  whisky,  but  was  ginger  ale,  to  de- 
fendant during  trial  for  admitted  purpwe  of  in- 
fluendng  jury  for  defendant,  AeM  not  reversible 
em»v--^lliott  v.  State,  164  P.  1170. 
«»1l66!/2(6)  (Idaho)  Where  accused  has  coun- 
sel and  exercises  the  right  to  challenge  jurors, 
court's  omission  to  inform  him  that,  if  he  in- 
tends to  challenge  a  juror,  he  must  do  so  before 
jury  is  sworn,  is  not  prejudicial  ercw.— State 
V.  Smith,  164  P.  610. 

«s>f  168(2)  (Cal-App.)  Where  the  prosecuting 
witnens'  story  lay  near  the  border  line  of  In- 
credibility, any  error  in  admitting  or  rejecting 


Vor  <MMS  in  Deo.  Dig.  «  Am.  Dig.  K«r  No.  Series  *  Indexes  see  same  topic  and  KHT-NUMSBR 


Digitized  by  Google 


164  PAOinC  BEPOBTBB 


13U 


material  evidence  \n  prejtididiU  tfror.— People 
v.  Prietz.  164  P.  13. 

1 169(1)  (Kan.)  Where  evidence  is  admitted 
to  contradict  statement  of  witness  <mi  cross-ex- 
amination on  an  immaterial  ct^ateral  matter, 
jndgment  will  not  be  reversed  wbere  the  evi- 
dence could  not  hare  produced  prejadicia]  effect 
on  jury.— State  t.  McLemore,  164  P.  161, 
ft=»ll69(2)  (Kan.)  Where  there  is  no  question 
as  to  identity  of  assailaut,  or  that  be  was  pres- 
ent at  time  and  place  o<  alleged  assault,  no  re- 
versible error  was  committed  by  permitting  par- 
ty to  whom  complaint  was  made  to  testLCr  as 
to  name  Of  assailant— State  v.  HcLentore,  164 
P.  361. 

«s>l  169(2)  (Mont.)  Where  defendant  in  larceny 
trial  claimed  property  taken  l)elonged  to  him, 
admission  of  hearsay  evidence  that  defendant 
had  made  sudi  claim  was  harmless  error.— €tate 

V.  Brodock,  164  P.  658. 

^=»l  l70'/2(5)  (Cal.App.)  Under  drcumstanees, 
held  prejudicial  error  could  not  be  predicated  on 
cross-examination  of  defendant's  character  wit- 
nesses.—People  V.  Fodera,  164  P.  22, 
®=>l  f70'/2(5)  (Kan.)  In  prosecution  for  rape, 
erroneous  refusal  to  permit  cross-examination 
of  person  assaulted  as  to  whether  she  contracted 
with  attorneys  to  bring  action  for  damages  will 
not  cause  reversal  of  conviction  where  it  does 
not  appear  that  its  exclusion  was  harmful. — 
State  V.  McLemore,  164  P.  161. 
«=a|l70</2f6)  (OU.Cr.App.)  Conviction  wiU  not 
be  reversed  for  refusal  to  permit  farther  cross- 
examination  of  an  accomplice,  where  full  op- 

fiortunity  was  given  for  cross  and  recross  exam- 
nation,  and  It  is  not  riiown  that  any  new  or 
material  matter  is  to  be  inquired  into. — Moody 
V.  State,  164  P.  676. 

«S9ll7l(l)  (Okl.Or.App.)  County  attorney's re^ 
marks  In  argument  will  be  coondeted  in  refer- 
ence to  evidence,  and,  to  cmstitute  reversible 
error,  any  impropriety  must  be  audi  as  may 
have  Improperly  influenced  tbe  vndlct— Allen  v. 
State,  164  P.  1002. 

«=>I  171(5)  (Okl.Cr.App.)  To  constitute  reversi- 
ble error  the  argument  complained  of  must 
amount  to  a  comment  on  defendant's  failure  to 
testify  in  bis  own  behalf  and  county  attorney's 
argument  in  reply  to  argument'  for  defendant  on 
same  lines  is  not  ground  for  reversal,— Moody 
V.  State.  164  P,  676. 

«=>t  172(1)  (OkLCr.Ap]^.)  Mere  assertions  of  er- 
ror contained  in  the  brief  cannot  be  conadered, 
unless  it  appears  to  court  that  there-  has  been  a 
probable  miscarriage  of  justice  and  defendant's 
substantial  rights  have  been  injuriously  affect- 
ed by  instructions  given.— Peun  v.  State,  164  P. 
992. 

^1 172(2)  (CaLApp.)  Although  it  is  the  prov- 
ince of  the  court  to  determine  whether  a  con- 
fession should  be  received  in  evidence,  an  in- 
struction that  jury  should  disregard  confession 
if  not  voluntarily  made  Is  without  prejudice  to 
one  indicted  for  burglary.— People  v,  Sweetman, 
164  P.  627. 

Conceding  that  there  was  no  occasion  for  the 
instruction  and  no  evidence  showitig  that  ac- 
cused had  stolen  property  in  bis  possession,  an 
Instruction  with  reference  to  possessicm  by  de- 
fendant of  stolen  property  unexplained  and  the 
effect  of  snch  proof  heli  without  prejudice  to  de- 
fendant charged  with  burglary.— Id, 

^sa  1 1 73(4)  (Ariz.)  In  prosecution  for  sale  of 
intoxicants  by  employ^  of  defendant,  assuming 
that  defendant's  place  was  making  it  business  to 
sell  liquor,  modification  of  instruction  regarding 
purpose  of  evidence  of  other  sales,  held  not 
prejudicial.— Klliott  v.  State,  164  P.  1179. 

174(5)  (Okl.Cr.App.)  That  juror  In  viola- 
tion of  Rev.  Laws  1910,  88  5890.  5900,  5937, 
casually  spoke  to  sberifl  pawdnj^  through  oourt- 
Eoom  -while  jury  were  Jeliberatmg,  MA  harm- 
less error.— Allen  v.  State.  164  P.  1002. 


(H)  ItotmrulMtlom    mmM.    Dtapwltloa  «f 

Caue. 

182  (Ari&)  Where  accoaed  aubmitted  canae 
on  judgment  ndl  fonoing  trauo^  on  appeal 
with  no  record  tA.  evidence,  made  no  appearance 

by  argum«it  or  brief,  the  judgment  wul  be  af- 
firmed, where  it  does  not  appear  that  any  sub- 
stantial right  lias  been  dei^ed.— Hammimd  v. 
State,  164  P.  317. 

«s>ll86(l)  (OU.Cr.A^.>  C(Hiviction  will  not 
be  reversed  for  misdirection  in  instraction  un- 
less, after  examinaticm  trf  record,  it  appears  that 
error  has  prt^My  resulted  in  a  mieeiiniage  of 
justice  01  denial  of  defendant'a  c<matitnaonal 
and  statutory  rights— Weet  v.  State,  164  P. 
327. 

186(1)  (Okl.  Or.  App.)  Wbere  defendanfa 
guilt  ia  conclusively  established,  and  there  is 
no  reason  to  believe  that  on  a  aectmd  trial  a 
jury  could  properly  reach  any  other  verdict,  a 
new  trial  will  not  be  granted  except  for  funda- 
mental error.- Allen  v.  State,  164  P.  1002. 

186(1)  (Utah)  Trial  judge's  consideration 
of  facts  brought  out  by  another  trial  in  sentenc- 
ing defendant  is  not  even  irr^ularity  which  au- 
thorizes Supreme  Court  to  set  aside  sentence 
and  r«nand  defendant  for  resentence. — State  t. 
Martin,  164  P.  SOO. 

CROPS. 

See  Chattel  Mortgagfla,  ^117;  Landlord  and 

Tenant,  «=s>322. 

CROSS-EXAMINATION. 

See  Bridonce,  «s»6S8;  Witnessea,  «=»274-2S7, 

372. 

CROSSINGS. 

See  Railroads,  «=»337. 

CUMULATIVE  EVIDENCE. 

See  CMminal  Iaw,  ^»fl41;  lHvm  Trial,  ^104. 

CUSTOMS  AND  USAGES. 

4=>8  (W ash.)  No  rights  can  apring  from  .  a 
custom  that  violates  a  law.— Myen  t.  Ebcciiaiige 
Nat  Bank,  164  P.  951. 

DAMAGES. 

See  Animals,  ^3>100;  F^lse  Imprisonment,  ^> 
36;  Fraud,  «s>69;  Husband  and  Wife,  ^ 
834;  Interest,  «=339;  Municipal  Corpora- 
tions, «=3404;  Sales,  «=s»418;  Trover  and 
(Conversion,  <8=960. 

m.  OROimDS  AKD  8TTBJBCT8  OF  ' 
OOMPEITBATOKT  DAMAGES. 

(A)  Direct    or    Remote,    Comtluvent,  o*' 
Proapeetlve,  OoaacQveneea  or  LoaHC*. 

^»28  (Wash.)  In  a  suit  to  foreclose  purchase- 
money  mortgage  under  agreement  whereby  sell- 
er was  to  imjHwe  certain  streets  in  vicioify  of 
property,  mortgagor  could  not  set  off  rental 
value  of  a  residence  which  he  did  not  build  be- 
cause of  failure  of  the  mort^gee  to  make  con- 
templated improvemeats. — Boston  Trust  Co.  t« 
EJvelon  Co,  164  P.  606. 

€=3»37  (Wash.)  Damages  to  business  as  such, 
particularly  wh^  measured  in  terms  of  profit^ 
are  not  recoverable  in  an  action  tot  pemmal 
injuries,  where  the  boldness  invt^ves  substantial 
investment  of  capital  and  the  time  and  services 
^^^^eintifra  wife.— Singer  t.  Martin,  164  P. 

(D)  AKcr«TKtlon.  Hltlar«'tlan.  Mid  Redvo- 
tlon  of  LoMi. 

<^62(2)  (Wash.)  Defendant,  though  liable  for 
injuries  from  undue  violence  where  plaintiff  ab> 
tempted  to  prevent  him  frcKU  taking  posaeasisM 
<3l  aatomobUe,  Md  not  lialde  fbr  aggnvatioii 
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thereof  bf  plalntilFs  snbsequent  Tolnntarr  acts. 
— Geissler  v.  Geissler,  104  P.  746. 
<Li,iiai  (Kan.)  Under  section  S  of  federal  Em- 
ployers' Liability  Act  of  April  22,  1908,  held, 
that  railroads  sued  tberennder  for  iajary  to 
an  employ^  may  not  eet  off  agaioet  the  indg- 
ment  the  imonnt  owtAg  such  employ^  onder  con- 
tract for  insurance  not  releasing  it  from  liabUity 
for  injury  to  employfe  by  its  negUeence.— Mc- 
Adow  V.  Kansas  City  Western  By.  Co.,  164  P. 
177. 

(C)  Interest,  Costs,  nnd  Bxp*Mca  of  Lltl- 
satloB. 

i«s972  (Kan.)  Wbere  city  obtained  Jndgment 
-acainst  one  partner  and  judgment  applying  upon 
his  indebtedness  a  daim  which  city  owed  him 
personally,  and  where  other  partner  and  surety 
defending  aabseqnuit  action  were  given  credit 
for  amonnt  of  sadi  claim,  jndgmoit  against 
them  for  reasonable  costs,  sttornCT's  feee,  and 
expenses  was  proper^-OltT  (tf  Topefca  T.  Brooks, 
164  P.  286. 

▼..EZEBIPXJUIT  DAKAOES. 

«=989(2)  (Okl.)  In  action  for  failare  to  pay  for 
construction  work,  plaintiff  cannot  recover  ex- 
emplary damages,  attorney's  fees,  and  interest 
on  money  borrowed  as  resmt  of  Iveacht  as  soch 
elements  of  damage  are  too  remote,  and  the  ac- 
tion is  not  for  breach  of  obligation  not  arising  on 
contract  within  Rev.  Laws  1010,  {  2851.— Trus- 
tees of  Horton's  EsUte  v.  Sherwln,  104  P.  469. 
«=»9I(1)  (Okl.)  Under  Rev.  Laws  1010,  |  2851, 
punitive  damaffes  in  action  for  breach  oi  a  non- 
contract  obligation  ere  recoverable  in  addition 
to  actual  damages  only  where  defendant  has 
Jbeea  guilty  of  oppression,  fiand,  or  malice,  ac- 
tual or  preaumed.— Western  Union  Telegraph 
Co.  V.  Catea,  164  P.  779. 

To  authorise  recovery  et  punitive  damages  in 
tort,  evidence  must  show  some  t^presdMi, 
fra^,  or  malice.— Id. 

TI.  MEASURE  OF  DAMAGES. 

(O)  Br«Kcli  of  OontrMt. 

1 20(1)  (OkL)  Under  Rev.  Laws  1910.  I 
2862,  measure  of  damages  for  breach  of  a  con- 
tract, except  where  expressly  provided  for,  is 
amount  which  will  compensate  injured  party 
for  all  detriment  proximately  caused  thereby,  or 
which  in  ordinary  course  would  be  lik^  to  re- 
sult therefrom.— Trustees  of  Horton's  Estate  v. 
Sherwin,  164  P.  468. 

TO.  IH ADEQUATE  AND  EXOESSTVE 

DAMAGES. 

«ss>l3t(l)  (Wash.)  Verdict  of  $1312.81  held 
not  aceasive  where  a  bullet  was  removed  from 
plaintiCs  leg,  numerous  nerves  were  injured, 
she  was  in  t^  hospital  for  18  days,  and  tmable 
for  over  0  weeks  to  follow  her  occupation  of 
waitress.— Crose  v.  John,  164  P.  941. 
«S3l32(12)  (CaL)  In  suit  by  husband  for  loss 
of  wifes  servicee,  and  by  wife  for  personal 
injuries,  verdict  of  $22,500  held  not  excesriv& — 
Meek  v.  Pacific  Electric  Ky.  Co.,  164  P.  1117. 

VHX.  PXXADINO,  EVIDENOE,  AHI» 
ASSESSBCENT. 

^3»I63  (GaLApp.)  Complaint  alleging  in  gener- 
al terras  injuries  suffered  by  employ^,  coccloding 
with  the  prayer  for  &  specific  amount  of  dam- 
ages, was  not  insufficient  for  failing  to  allege  In 
the  body  of  the  complaint  the  specific  damage 
suffered.— Abalas  v.  Consolidated  Ctmat.  Co., 
164  P.  19. 

«=9lB0  (Ala.App.)  Complaint  alleging  that 
plaintiff  "ezpeuded  much  for  medicines  and 
treatment  and  employment  of  physicians,"  in  the 
absence  of  demnrrer,  was  sufficient  t»  jmrtl^ 


proof  of  exact  amonnt  expended  for  care  and 
nursing.— Abalas  v.  Consolidated  Const.  Co.,  164 
P.  19. 

(B)  Bvldeiioe. 

Os>l72(l)  (Wash.)  In  action  for  injuries  bi 
collision  to  passenger  in  jitney  bus,  held,  that 
it  was  competent  to  show  character  and  magni- 
tude of  plaintiff's  business,  capital,  assistance, 
and  iwofits  as  circamatances  for  jury's  ctmiader- 
Aion  in  determining  value  of  plaintiff's  loss  of 
his  own  services.- Singer  v.  Martin,  164  P. 
1105. 

€=>I85(1)  (Wash.)  Evidence  held  to  show  that 
defendant's  violence  towards  plaintiff  did  not 
cause  injuries  justifjring  verdict  in  excess  of 
$750.— Oeissler  v.  Oeissler,  104  P.  746. 
4=9 166  (GoL)  Uncontradicted  evidence  that  a 
wife  lost  an  arm  above  the  elbow,  that  she  had 
been  in  sound  health,  and  did  tbe  bousework, 
but  that  her  injuries  were  permanent,  and  pre- 
vented her  from  performing  her  usual  duties, 
and  that  her  nervous  system  was  seriously  im- 
paired, and  that  the  expectation  of  life  of  both 
the  plaintiffs  was  upwards  of  30  years,  is  a 
sufficient  showing  upon  which  the  jury  is  au^ 
thorized  to  find  tbe  value  of  tbe  servicea.— > 
Meek  v.  Pacific  Electric  Rj.  Co.,  164  P.  1117. 
®=»I87  (Okl.)  Where  plaintiff's  right  arm,  side, 
and  leg  were  injured  and  partly  paralyzed,  and 
he  stated  effect  of  bis  injuries  as  to  disabling 
him  from  manual  labor,  jury  might  judge  extent 
of  his  permanent  disability,  and  testimony  of 
physicians  thereon  was  not  necessary  to  his  re- 
covery therefor.— St.  Louis,  I.  M.  ft  S.  Hy,  Co. 
V.  Cantrell,  164  P.  110. 

(0)  Proceedittsr*  (or  Asseasment. 

^206(6)  (Okl.)  Wbere  plaintiff  exhibits  part 
of  his  body  to  jury  and  to  physicians  caUed  by 
him  to  testify  as  to  extent  of  injuries,  and  of- 
fers to  submit  to  lamination  by  any  pb^icians 
named  by  court,  other  than  defendant's  physi- 
cians, refusal  to  require  him  to  submit  to  exam- 
ination by  defendant's  physicians  was  not  error. 
—Oklahoma  Ry.  Co.  v.  Thomas,  164  P.  120. 
<S=»2I6(1)  (Cal.)  In  suit  by  husband  and  wife 
for  injuries  to  the  wife,  an  instruction  that  in 
fixing  the  damages  the  jury  should  fix  the 
amount  in  each  separate  matter  irrespective  of 
the  amount  of  the  other,  and  should  not  ctm- 
sider  whether  the  total  amount  awarded  is  large 
or  small,  was  not  erroneous.— Meek  v.  Pacific 
Electric  Ky.  Co.,  164  P.  1117. 
<&=32I6(7)  (Utaii)  Instruction  on  measure  of 
<Umages  held  not  to  leave  the  recovery  for  fu- 
ture pain  and  suffering  open  to  mere  conjec- 
ture and  possibility,  but  to  limit  such  right  to 
evidence.— Dimmick  v.  Utah  Fuel  Co.,  164  P. 
872. 

4=3216(8)  (Wash.)  In  action  for  injuries  in 
collision  to  passenger  in  jitney  bus,  complaint 
held  not  to  allege  injury  to  business  as  such 
BO  as  to  warrant  an  instruction  thereon. — 
Singer  v.  Martin,  164  P.  1106. 

DAMS. 

See  Watns  and  Water  CourseSi  «»160, 177. 

DEATH. 

See  Deeds,  «=961;  Explosives,  «s»8;  Homidde, 
«ss>203;  Judgment,  «s>12. 

I.  EVIDEUCE  or  DEATH  AHD  OF 
SUHVlVOBraiP. 

^92(1)  (Kan.)  The  unexplaiiud  absence  of  an 
insured  for  more  than  12  years  without  any 
showing  that  nothing  bad  been  heard  from  him 
since  his  disappearance,  or  any  showing  that 
any  effort  bad  been  made  to  ascertain  his  where- 
abouts, was  not  sufficient  to  prove  his  death.~- 
Mackie  t.  Grand  Lodge  A.  O.  U.  W.  of  Kansas, 
164  P.  268. 
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n.  aotiohb  fob  OAmmro  death. 

(A)  RiBbt  •!  Aetlon  an*  !>•<•»••■, 

«=>3I(3)  (Or.)  Administrator  of  em^oyi  killed 
at  work,  having  no  kin  as  named  in  Kmployers' 
Liability  Act,  g  4,  held  entitled  to  recover  under 
L.  O.  Ia  §  380,  as  to  actions  for  wrtmgful  death. 
— Hawkins  v.  Anderson  &  Crowe,  164  P.  &S6. 

DEBTOR  AND  CREDITOR. 

See    Bankruptcy;     IVanduIent  Conveyances; 
Subrogation. 

DECEDENTS. 

See  Descent  and  Distribution;  Bxeeaton  and 
Administraton. 


See  SVud. 


DECEIT. 
DECURATIONS. 


See  Oriminal  Uiw.  Evidence,  «=s»272; 

Homidde,  «=a200-216. 

DEDICATION. 

I.  NATURE  AND  REQUIBITES. 

4s>l  (Or.)  CoDunon-4aw  dedications  may  be  ei- 
ther «pre8i  or  imidied.— McOoar  Thompson. 
164  P.  689. 

4=s>l5  (Or.)  The  dedicator's  intent  in  statutory 
dedications  is  generally  shown  by  the  plat  and 
writing.— McCoy  v.  ThMnpson,  164  P.  589. 

In  common-law  dedicatimis,  the  dedicator's 
intent  is  gathered  from  his  acts  and  conduct  and 
wliat  he  said  in  makii^  the  dedicatiwi. — Id. 

4=9l9(5)  (Or.)' A  landowner's  action  in  flUng  a 
plat  containing  the  words,  "street  forty  ft. 
wide,"  and  selling  Iota  according  to  sach  plat, 
constitutes  a  completed  dedication. — McCoy  v. 
Thompson,  164  P.  589. 

4=s>20(S)  (Cal.)  Where  one  owning  strip  <tf  land 
along  beadi  allowed  property  owners  in  vicinity 
to  use  beach  as  road  according  to  custom  <h 
country,  there  was  no  dedication  of  highway. — 
People  V.  Bindge,  164  P.  6SS. 

4=328  (Or.)  An  unsuccessful  attempt  at  statu- 
tory dedication  of  a  street,  if  followed  by  sales 
according  to  the  plat,  may  result  in  a  completed 
cMnmon-law  dedicaticm^HcOoy  v.  Thmnpaon, 
164  P.  589. 

4=>3I  (Or.)  Neither  a  formal  acceptance  by  the 
county  nor  the  immediate  opoiing  and  improve- 
ment of  a  street  ia  essential  to  an  irrevocablo 
dedicarion.— McCoy  v.  Thempsra.  164  P.  689. 

€=>35(^  (Colo.)  A  bridge  over  defendant's 
canal-  in  a  vacated  highway,  with  a  short  road 
therefrom  over  its  land,  used  by  its  tenants  and 
a  few  others,  built  and  maintained  by  defendant 
for  eight  years,  did  not  becMne  a  highway,  as 
regards  defendant's  duty  to  continue  mainte- 
nance of  bridge;  the  county  commissioners  hav- 
ing ezpressiy  declared  it  should  not  be  a  publio 
highway.— Harding  t.  Nc»th  Poudre  Irr.  Ca, 
1»  P.  1156. 

n.  OFEBATIOM  AlIB  EFFECT.  ■ 

<S=»4e  (Or.)  A  completed  street  dedication  hinds 
the  dedicator's  auccessofs  in  interest— McOoy  T, 

Thompson,  164  P.  589. 

<S=>5I  (Or.)  The  intent  to  dedicate  a  street 
40  feet  wide  is  clearly  indicated  where  the  plat 
contains  the  words,  "street  forty  ft.  wide.' —Mc- 
Coy V.  Thompson,  164  P.  589. 

^354  (Or.)  A  statutory  dedication  generally  op- 
erates as  a  grant  by  tiie  statute's  terms. — Mc- 
Coy T.  Thompson,  164  P.  680. 


DEEDS. 

See  Oancellation  of  Inatramenti;  Oovenants; 
Fraudulent  Comveyaneea;  Infants,  ^sftL; 
Mortgagea;  BefonnaJdon  of  Inatnuuents. 

X.  BEQXnSITES  AED  VAUDTTT. 

(A)  Ifatara  and  B!ssentla.ls  of  Oonve7«a«a 

ca  In  GcBcral. 

^9  (Kan.)  Under  Gen.  St.  1915,*  {  2062.  one 
may  convey  an  interest  in  land  to  take  effeiet  In 
the  future.— Brown  v.  Paul.  164  P.  288. 

(B)  Form   ud  Oomtenta  of  Imatnasemto. 

<&=340  (Kan.)  Where  general  deed  conveyed  lots 
described  by  numbers  and  as  frmtine  on  cer- 
tain streets  in  an  addition,  recorded  plat  (rf  the 
addition  became  a  part  of  the  deed  in  aid  of  the 
description,  as  if  refrawoe  to  it  waa  ftdlowed 
by  wwda,  '^'actKwdlng  to  the  rectwded  plat  tbei*- 
oiL''— Vltqpatrick  v.  Growther,  164  P.  800. 

<S=>36(2)  (Cal.)  Delivery  of  a  deed  Is  not  ef- 
fected by  mere  manual  tradititm  thereof,  unless 
accompanied  with  intent  that  tlie  deed  shall  be- 
come operative  as  such;  that  la,  that  it  aiiall 
presently  pass  title  without  reservatitui  of  any 
right  of  revocation  or  recall.— Hefner  v.  Sealey, 
164  P.  898. 

That  the  grantor  stated  that  her  purpose  was 
to  avoid  the  necessity  cl  administration  is  not 
necessarily  inconsistent  with  an  intent  to  i^es- 
ently  and  irrerocal^  pasa  title.— Id. 
4=^96(4)  (Cal.)  Save  under  exceptional  eir- 
cumstances,  transfer  of  property  by  deed  ne- 
cessitates a  delivery  of  the  deed  to  terminate 
grantor's  title,  ana  where  deed  remains  in 
grantor's  possession  to  be  delivered  after 
death,  it  is  void.— Fisher  T.  Oliver,  164  P.  800. 
#=»61  (OaL)  Validity  of  a  deed  deposited  with 
third  person  to  take  effect  at  grantor's  death 
reouirea  absolute  delivery  beyond  power  of  re- 
call.—Fisher  V.  Oliver,  164  P.  800. 
«=»66  (CaL)  Whether  the  requisite  intrait  for 
delivery  of  a  deed  existed  is  a  questiMi  of  &ct 
for  the  trial  court  or  jory.— He&ier  t.  Sealey, 
164  P.  898.  . 

m.  OON8TBVOTIOE  AED  OPEBA. 
TIOE. 

(B)  Propertr  CouTcred* 

«=3ll2(2)  (Cal.App.)  Description  in  a  deed  to 
plaintiff,  referring  to  recorded  map,  but  misstat- 
mg  location  of  map,  in  record  book,  held  suffi- 
cient—Prouty  V.  Rogers,  164  P.  901. 

(C)  Bstates  mmm.  latozvata  OrMtod. 

«=9»|63(1)  (Kan.)  Under  a  warrant?  deed  to  th« 
grantors  son  tor  life,  and  to  bis  wife  jointly 
while  she  remained  his  wife  ot  widow,  and  on 
his  death  without  issue  and  her  remarriage  to 
go  to  the  son's  legal  heirs,  the  children  were 
mere  heirs  awaient  with  no  vested  'interest  w 
remainder.— Brown  v.  Paul,  164  P.  288. 
<3=>I36  (Kan.)  Under  deed  to  grantor's  son  for 
life  and  to  his  wife  jointly  while  his  wife  or 
widow,  and  on  his  death  without  issue  and  her 
remarriage  title  to  go  to  tiie  son's  legal  heirs^ 
the  wife  was  a  joint  tenant  for  life  during  wiiEe- 
hood  or  widowhood.- Brown  t.  Paul,  164  P. 
28& 

(■)  CoaditloM  Mad  BeStrlMlona. 

<S=>I50  (Cal.App.)  Protons  in  deed  forfeit- 
ing land  if  premises  are  used  for  sale  of  intox- 
icants, where  made  to  secure  to  vendor  a  mo- 
nopoly of  such  businesB,  are  void.— Southern 
Pae.  R.  Co.  v.  Blaisdell,  164  P.  804. 

^%e  tact  that  a  vendor  prohibited  sale  of  in- 
toxicants on  all  parcels  of  land  conveyed  under 
penalty  of  forfeiture  does  not  imply  that  he 
was  contemplating  a  monopoly  of  the  bnsinesK 
—Id. 
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«S3I66  (CaLApp.)  Whare  purchaser  was  about 
to  breadi  contract  restricung  sale  of  intoxi- 
cants and  paid  balance  on  purchase  price  be- 
fore same  was  due,  vendor's  return  of  money 
was  not  such  repudiation  as  would  prohibit  en- 
forcement of  forfeiture.— Soathern  Pac.  B.  Co. 
T.  Blaisdell,  164  P.  804. 

4»f75  (Cal-App.)  A  vendor  was  not  estopped 
from  enforcing  forfeiture  for  breach  of  con- 
tract restricting  sale  of  intoxicants  on  the  land 
because  it  accepted  payment  in  Ignorance  of  Ti- 
oladons.— Southern  f  ac.  B.  Go.  t.  Blaiadell, 
164  P.  805. 

PUSADZNO  AKB  EVXDEKOE. 

4=3200  (CaL)  'While  after  parting  with  title 
grantor  will  not  be  permitted  to  disparage  the 
title  which  he  has  conveyed,  where  the  issue  is 
whether  there  was  a  delivery,  evidence  of  his 
statements  and  acts  after  delivery  are  admisai- 
We.— Fieher  v.  Oliver,  164  P.  800. 
«=s>208(l)  (Cnl.)  Evidence  held  to  support  a 
finding  of  delivery  of  deed.— Hefner  v.  Sealey, 
164  P.  898. 

«=s>208(2)  (Oal.)  Evidence  ahovring  that  de- 
ceased made  deed  to  sister  and  tdd  her  the 
property  was  hers,  but  retained  possession  of 
the  deed  antU  he  died.  Metd  insufficient  to  es- 
tablish valid  deUvery^Fisher  v.  OUver,  164  P. 
800. 

^=>2II<1)  (Kan.)  Evidence  held  to  sustain  trial 
court's  findings  that  dereased,  who  conveyed 
his  real  property  to  defendants,  was  mentally 
incompetent  and  incapable  of  making  the  con- 
Trances  at  the  time  of  th«r  execution  and 
ddlTetr.— Bmington  t.  Wagoner,  164  P.  1067. 

DEFAULT. 

See  Judgment,  «=al30-174. 

DELEGATION  OF  POWER. 

8ae  Constitutional  Law,  4s960;  Intoxicating 
Iiiqaors,  «s»ll;  Licenses.  4=36^ 

DELIVERY. 

See  Carriers,  «=>174;  Deeds,  *»86-68.  200^ 
208:  Sales,  Q=»150;  Telegraphs  and  IVsle- 
phones,  4a54. 

DEMAND. 

See  Jnty.  4s»25;  Trover  and  Oonmslon,  ^S99. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  <8=>404. 

DEMURRER. 

See^Criminal  Law,  «3>293;  Plsadtng,  «sal96, 

DEPARTURE. 

See  Pleading,  <S=»180. 

DEPOSITIONS. 

Sec  Mandamus,  9s>40. 

«@=9l9  (Wash.)  Under  Rem.  Code  1915,  fi  1240, 
since  there  is  a  choice  of  modes  for  examination 
in  taking  depositions  nnd  the  rights  of  the  par- 
ties are  equal,  the  duty  of  dpterminine  the 
mode  dpvolves  ap<Mi  the  court.— State  v.  TVuax, 
164  P.  5fl7. 

^=:;>24  (Wash.)  I&ven  where  statntes  permit  an 
Oral  examination  under  a  commission,  that 
method  ia  not  favorptl,  and  will  be  allowed  only 
in  clear  cases  of  necessity.— State  v.  Truax,  164 
P.  597. 

*=>57  (Cal.App.)  Under  Co<le  Civ.  Proc.  |  1986. 
aubsec.  3,  a  Bubp<pna  issued  upon  order  of  court, 


reqairiog  attendance  c£  witness  before  commis- 
sioner to  give  depoeitioii,  has  same  territorial 
force  and  effect  as  subi>cena  issued,  requiring  at- 
tendance before  court,  and  may  require  attend- 
ance of  witness  tlu>ugh  he  -resides  outside  coun- 
ty but  within  50-mUe  limit.— Merrill  v.  Superior 
Court  of  City  and  Conn^  of  San  Frandsoo. 
164  P.  840. 

«=97r  ' (Cal-App.)  Under  Code  Olv.  Proc.  | 
1991,  superior  court  cannot  punish  witness  for 
contempt  in  disobeying  subpcena  issued  to  re- 
quire him  to  appear  before  commissioner  for 
taking  of  his  deposition  without  hearing  first 
upon  notice,  and  refusal  to  obey  order  then 
issued.— Metrill  v.  Superior  Court  of  City  and 
County  of  San  Franaaco.  164  P.  340. 
4=s>8l  (GaLApp.)  Where  depoaition  taken  out 
of  state  on  commission  did  not  have  attached 
seal  of  court,  as  required  by  Code  Civ.  Proc. 
S  2024,  so  that  court  granted  motion  to  sup- 
press it,  but,  on  learning  witness  was  now  in 
South  America,  and  that  to  have  depoHition 
taken  again  would  cause  an  indefinite  delay, 
count  properly  granted  motion  to  amend  by  a^ 
fixin|^it8  seal—Marvin  v.  Ehig-Skell  Co.,  164 

DEPOSITS. 

See  Banks  and  Banking,  4=»151;  landlord  and 
Tenant,  <t=»184. 

DEPUTIES. 

See  Sheriffs  and  Constables,  9s>18.  22,  100. 

DESCENT  AND  DISTRIBUTION. 

See  EizecatOTB  and  AdminiatratoiB;  Husband 
and  Wife,  «e9274;  Taxation,  «s98a2-8e0; 
Willi. 

X.  NATURE  AKD  OOTmSE  ZX  OEIT. 

«=>5  (Cal.)  Law  of  decedent's  domicile  controls 
disposition  of  his  personal  proi>erty,  where  law 
at  location  of  property  ia  not  in  conflict.— Mc- 
Dougald  V.  LilfesOial,  164  P.  887. 

XX.  PEBSONS  El!rTITX.ED  AHB  THEIB 
BE8PE0TIVE  SHARES. 

(A)  Heir*  kuA  Ifezt  of  Kin. 
<^34  (Cal.)  Under  Civ.  Code,  f  1386,  snbd.  2, 
providing  issue  of  deceased  brouiers  and  sisters 
take  by  descent  In  certain  cases,  and  subdivision 
4,  giving  entire  estate  to  surviving  spouse  if  de- 
cedent does  not  leave  certain  enumerated  rela- 
tives, including,  as  now  amended  the  issue  of  de- 
ceased brothers  and  sisters,  such  issue  now  take 
by  descent- In  re  Jepson's  Estate,  164  P.  1. 

(B)  BsrTlvlnv  Hniband  or  Wife. 

«=»52(2)  (Wash.)  Wife  who  in  good  faith  mar- 
ried husband  knowing  he  had  been  divorced  but 
not  knowing  laws  prc^bited  hia  remarriage 
widiin  six  months,  held  oititled  to  half  proper- 
ty acquired  by  their  joint  efforts  though  mar- 
riage was  TOid.— In  re  Brencbley'a  Estate,  164 
P.  913. 

DETECTIVES. 

9=93  (Colo.)  Employer  of  detectiTC  agency  may 
sue  for  breach  of  a  bond  given  pursuant  to  Bev. 
St.  1008,  I  20Sa— Southwestern  Surety  Ins.  Co. 
V.  Miller,  164  P.  507. 

In  view  of  Kev.  St.  1908,  §  2086,  held,  that 
recovery  could  be  had  on  bond  given  by  detec- 
tive agency  pursuant  to  such  section  for  fraud 
committed  in  connection  witli  contract  for  com- 
pensation.— Id. 

Detective  agency  may  violate  the  provisions 
a  bond  given  pursuant  to  Kev.  St.  1908^  {  2088» 
without  being  guilty  of  oppression  or  compound- 
ing a  felony.— Id. 

Complaint  in  action  on  bond  executed  by  de* 
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tective  agency  Md  safficient  an  against  surety 
under  MiUs'  Ann.  Code,  8  49.— Id. 

Where  detective  agency  defrauded  patron,  her 
measure  of  damages  is  such  sum  as  will  miriy 
coiOipenBate  her  for  lou  suffered.— Id. 

DETINUE. 

See  Re^erin. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  •8=»097;  Trial,  ^=>177. 

DIRECTORS. 

See  Corporations,  ^298,  806. 

DISBARMENT. 

See  Attorney  and  CUcnt,  «=»52. 

DISCHARGE. 

See  Accord  and  Satis&ction;  Compromise  and 
Settlement;  Principal  and  Surety,  <=»104- 
128;  Belease. 

DISCOVERY. 

Bee  Damages,  «=>206. 

n.  lIlfDBU  STATUTORY  PBOTX* 
8ION8. 

(B)  Pvodnetlon  mnd  XmapeotloB  of  Wrlt- 
iMgrn  ud  «f  Otiiev  Mattera. 

^3 1 07  (Or.)  Unsworn  statement  of  counsel  of 
neglect  or  refusal  of  defendants  to  obey  an 
order  to  allow  inspection  of  writing  is  not  the 
requisite  preliminary  proof  thereof  to  make 
available  the  presumption,  under  L.  O.  L.  {  533, 
that  the  writing  Is  as  alleged  by  plaintiff.— Ore- 
gon Art  Tile  Co.  t.  Hegde,  161  P.  648. 

DISCRETION  OF  COURT. 

See  Appeal  and  Crror,  ^&46-984;  Certiorari, 
9=39;  Continuance;  Criminal  Law,  ^^1151, 
1166;  Judgment,  «s»18d;  New  Trial,  «=>d; 
Pleadiii«,  «=»236;  Prohibltiou,  «=»4;  Be- 
ceiTers,  4=3>8. 

DISCRIMINATION. 

See  Carriers,  «=>13,  32. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Ilrror,  «=9r73,  780-802;  Costs, 
^232;  Criminal  Law,  «=3ll31. 

I.  VOZ.UZfTABT. 

®=326  (Ariz.)  Actions  of  tort  b^g  in  their  na- 
ture joint  and  several,  plaintiff  therein  may,  at 
any  stage,  euter  a  nolle  prosequi,  dismiss,  or  dis- 
continue as  to  part  of  the  defendants  without 
discharging  the  rest.— Lally  v.  Caab,  164  P.  443. 

n.  nrvoiiinrrABT. 

(S=>60r3)  (Gal.)  Code  Civ.  Proe.  I  683,  as  to 
dismissal  for  want  of  prosecution,  neld  inopera- 
tive pending  an  appeal  frinn  judgment  for  plain- 
tiff, nlthongh  trial  court  attempted  to  vacate 
judgment  pending  aiqieal.— Kinard  v.  Jordan, 
164  P.  894. 

.     DISORDERLY  HOUSE. 

See  Evidence,  «=»322. 

DISSOLUTION. 

See  Corporations,  «=>630.  601. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Bee  CrimlnBl  Law,  «s»1171. 


DISTRICTS. 

See  Drains,  4=a>14, 18 ;  Municipal  Goipwations, 
«=»460. 

DITCHES. 

See  Drains;  Waters  and  Watw  Oourtes,  4=s» 

244. 

DIVORCE. 

See  Courts,  «s>186; 

«=954  (Wash.)  Where  hosband  inflicted  serm 
physical  punishment  on  wife,  she  abandoned  him 
of  right  when  his  emj^over  forced  him  to  leave 
place  at  which  tbey  both  lived,  wife  continuing 
in  employmoit,  and  such  abandonment  did  not  de- 
prive her  of  lusr  tight  to  divwce  for  hnriiand'a 
cruelty.-Stolx  t.  Stols.  164  P.  020. 

IT.  JTTBISDICTIOir,  PROOEEDIXOS, 
AND  REUEF. 

«E»I24  (Nev.)  Bridence  in  a  suit  for  divorce 
Md  sufficient  to  estabUdi  ^IntilTa  bona  fide 
residence  within  the  state,  tiiongb  she  admitted 
she  was  liTing  at  a  hotel  and  owned  no  proper- 
ty within  the  state^Merritt  t.  Uerritt,  164  P. 
644. 

^»l3i  (Wash.)  In  an  action  for  divorce,  evi- 
dence held  8uffici«it  to  entitle  wife  to  divorce 
on  ground  of  uonsnpport.— Snyder  v.  Snyder. 
164  P.  200.  ^ 

(G)  Appeal. 

«=>IB4(10)  (Wash.}  Where  appellate  court 
cannot  say  that  evidence  in  divorce  does  not 
preponderate  in  bupport  of  the  trial  court's 
conclusion,  and  there  ia  no  question  oC  law  in- 
volved, the  decree  will  be  affirmed.— Hayes  t. 
Hayes,  164  P.  740. 

T.  AiJiioinr,  AixowAwoEa,  amp 

DIBPOSmOH  OF  PBOPEBTT. 

«s>2IO  (Idaho)  In  view  et  Rev.  Codes.  H 
2662,  2673,  an  order  for  alimony  and  suit  mon- 
ey cannot  be  made  in  an  original  proceeding  in 
Supremo  Court  instituted  for  the  purpose  of 
prohibiting  a  trial  judge  from  exceeding  his 
powers  in  a  divorce  action. — In  re  Callahan, 
P  356 

«S=>2I4(4)  (Idaho)  Under  Rev.  Codes,  {  3894, 
a»  amended  by  Laws  1911.  c.  206,  a  motion  for 
alimony  and  suit  money  in  an  action  for  di- 
vorce must  be  heard  in  the  county  or  district 
in  which  the  action  is  pending. — In  re  Callahan, 
164  P.  356. 

®=j249(1)  (Nev.)  The  power  of  the  court  ^ven 
by  Rev.  Ijaws,  §  5841,  to  make  such  disposition 
of  the  property  of  the  parties  as  shall  be  just 
and  equitable  in  granting  a  decree  of  divorce, 
is  limited  by  Const  art.  4,  I  31,  St.  1864-65. 
c.  76,  and  St  1873,  c.  119,  determining  the 
property  rights  of  husband  and  wife. — Walker 
V.  Walker,  164  P.  653. 

Notwithstanding  Rev.  Laws,  |  2172,  either 
spouse  can,  under  section  2173,  acquire  an  in- 
terest in  tbe  separate  property  of  the  other 
which  a  divorce  court  can  protect  under  the 
power  given  by  section  5841. — Id. 

Under  Rev.  Laws,  S  6841,  tbe  court  in  grant- 
ing a  divorce  to  the  wife  for  the  husband's  mis- 
conduct may  protect  the  husband's  equitable  in- 
terest in  property  settled  on  the  wife  as  her 
separate  estate.— Id. 

«»249(1)  (Okl.)  Under  Rev.  Laws  1910,  | 
4966,  court  refusing  a  divorce  may  make  such 
order  us  may  be  equitable  for  disposition  of 
property  of  parties  or  either  of  than,  having  re- 
gard to  Ume  and  manner  of  its  acquisition, 
whichever  holds  title.— ^7<Hies  t.  Jones,  164  P. 
463. 

«=9252  (Nev.)  Rev.  Laws,  |  2166,  determines 
tbe  rights  of  tiie  parties  to  the  community  prop- 
erty <m  dissolution  oi  the  nmiiiag^  tbongh  tba 


Digitized  by 


Google 


1319 


INDEX-DIOOST 


ei^Uer  stAtute,  MCtiat  6841  «mpowHiiif  the 
ooort  to  dLqMN  of  the  ^perbr  tm  gruiaiiK  > 
divcHee,  has  not  been  amvidea  or  repealed  In 

terme.— Walker  v.  Walker,  164  P.  «». 
«=s>252  (Wash.)  Where  cmtod;  of  the  children 
waa  allowed  to  the  defaidant  wiCe  vho  was 
abo  given  a  decree  of  divorce  to  which  she 
waa  not  entitled,  the  waa  neverthelen  entitled 
to  share  in  the  property,  bo  that  she  coald 
maintain  the  children,  and  hence  a  dirisimi 
was  proper.— McDonall  v.  McDouall,  104  P. 
204. 

^s»2Aa  (Wash.)  Wife,  entitled  to  divorce  from 
her  hosband  tor  cruel  and  inhuman  treatment 
consisting  of  physical  violence,  is  entitled  to  all 
their  property,  which  does  not  exceed  $460  in 
Talue.~StolE  V.  Stt^,  164  P.  920. 
4=9286  (Wash.)  Where  each  spouse  prayed  for 
divorce,  and,  though  the  husband  alone  was 
entitled  to  a  divorce,  the  court  granted  a  di- 
vorce to  au!h,  the  decree  will  not  be  distnrb- 
ad ;  eaeh  party  Mng  tm  effeetnaDy  releuod  by 
the  decree  as  if  It  were  granted  to  the  hna- 
band  alone.— McDonall  v.  MeDoiaU.  164  P. 
204. 

-   VX.  OTTSTOPT  AWP  SXTPPOBT  OF 
OKQiSItElf. 

^»307  (Cal^pp.)  Denial  o£  wife's  motion, 
made  after  husoand's  judgment  for  divorce,  for 
allowance  for  suiniort  of  minor  child,  wife  hav- 
ing received  $2,000  for  that  purpose  from  her 
husband's  separate  estate  pursuant  to  their 
agreement  before  divorce,  held  not  abuse  of 
discretion.— Roller!  v.  Rolleri,  164  P.  817. 
•=a308  (Wadi.)  Where  on  divorce  father  was 
ordered  to  pay  for  maintenance  of  his  children 
same  monthly  sum  he  had  been  voluntarily  con- 
tribnting,  and  it  did  not  appear  that  it  was 
excessive,  no  complaint  can  be  made.— McDon- 
all V.  McDonall,  164  P.  204. 

Vn.  OFERATZOM  AND  EFFECT  OF 
BXVOBOB,  AND  BIGHTS  OF 
DIVOBCED  PEBSONS. 

«=>322  (Nev.)  Under  Const,  art.  4,  I  81,  St 
1864r-65,  c.  76.  and  St  1S73,  c  119.  fixing  the 
property  rights  of  husband  and  wife,  the  dia- 
M^ntion  of  the  marriage  does  not  of  Itself 
cerate  to  change  the  property  righta— Walker 
V.  Walker,  164  P.  653. 

^»330  (Nev.)  A  decree  rendered  in  a  foreign 
state  divoTcinjc  a  wife  has  no  binding  effect  In 
personam  against  her  husband,  who  waa  a  non- 
resident of  such  state  and  owned  no  property 
therein.— Keenan  v.  Keenan,  164  P.  351. 
«=»33l  (Nev.)  Under  Rev.  Iaws,  f  2166,  the 
Nevada  conrts  cannot  make  a  division  of  com- 
munity property ;  divorce  having  been  granted 
by  the  courts  of  a  foreign  state. — Keenan  v. 
Keenan.  164  P.  351. 

Where  a  wife  procured  a  judnn^t  of  divorce 
in  a  foreign  state  other  than  Nevada,  of  which 
her  husband  was  a  resident  she  cannot  on 
ground  of  liberality  of  Nevada  divorce  laws, 
maintain  an  action  for  division  of  commnnity 
property  ritnsted  In  Nevada.— Id. 

DOCTORS. 

See  Physidana  and  Surgeons. 

DOCUMENTS. 

See  Costs,  «b»182. 

DOMICILE. 

See  Venue,  «=921. 

DOUBLE  TAXATION. 

See  Taxation.  «»47. 


DRAINS. 

Z.  ESTABXiISHMENT  AHD  KAXN- 

TEMANOE. 

«=>2(1)  (OaLApp.)  Under  St.  1903,  p.  364.  as 
amended  by  St  1915,  p.  359.  I  1%,  inclnedon  of 
portion  of  city  of  Long  Bealcn  in  drainage  dia- 
trict  h«td  not  violative  at  provisions  of  diarter 
vestJiv  city  witli  eontr^  ot  all  uses  of  its 
streets.— Van  de  Water  t.  Ptidham,  164  P. 
1136. 

•  St  1903,  p.  354,  as  amended  by  St.  1916,  p. 
359,  in  view  of  section  4,  held  not  void  because 
of  failure  to  provide  that  ddng  ct  wvtk  shall  de- 
pend upon  its  being  a  pubttc  beneflt^ld. 
«s>2<^  (GaLApp.)  St.  1903.  p.  354.  as  amend- 
ed by  St  1915.  p.  369,  regarding  drainage  dia' 
trlcta,  htild  not  superseded  by  St  1916,  p.  1602. 
creatuis  fiood  control  district,  etc.— Tan  de  Wa- 
ter V.  Pridham,  164  P.  1136. 
«s>l4(3)  (CbLApp.)  Under  St  1903.  p.  354,  as 
amended  by  St.  1916,  p.  350,  |  1,  providing  for 
Initiation  of  proceedings  for  a  arainage  dis- 
trict and  section  5,  providing  that  determina- 
tion of  board  shall  be  made  in  writing,  filed  and 
entered  npon  minutes,  board  held  Impliedly  au- 
thorised to  dmy,  modify,  or  change  petition.-^ 
Van  de  Water  v.  Pridham,  164  P.  11S6. 
«s»l4(3)  (Idaho)  Order  of  court  declaring  pro- 
posed drainage  district  duly  organized  under 
Laws  1913.  c.  16,  S  4,  ia  not  an  appealable  or- 
der under  Rev.  Codes,  f  4800,  because  the  Drain- 
age Act  provides  furdier  hearing,  and  an  ap- 
peal from  order  confirming  r«tort  of  commis- 
sioners.—In  re  Organisation  of  Drainage  Dist 
No.  1  of  Ada  Oountv,  164  P.  101& 

Laws  1913.  c.  16,  and  amendments  do  not 
provide  am>eal  from  order  of  district  court  de- 
claring a  distrtct  duly  organized  after  first  hear- 
ing on  petition  th««£or,  and  such  order  does  not 
finally  adjudicate  rights  involved  in  proceeding 
thereunder.— Id. 

^=>I8  (CalAiv.)  St  190S,  p.  364,  as  amended 
by  St  1915,  p.  350,  H  3b,  Sc,  8e,  8k,  in  relation 
to  drainage  districts,  construed  with  reference 
to  PoL  Code,  S  4484,  and  held,  4bat  it  was  in- 
tent of  Legislature  that  payment  for  work 
should  be  in  bonds  in  a  sum  equal  to  amount  of 
contractor's  bid  phis  sum  advanced  by  hfm  for 
payment  of  incioental  expenses,  to  be  delivered 
by  treasurer  to  contractor  or  hig  aasignees, 
while  provisiim  for  sale  as  a  means  of  such 
administTation  is  incomplete  and  uncertain  as 
to  acts  necessary  to  accomplish  purpoee  of  law. 
—Van  de  Water  v.  Pridham,  164  P.  1136. 
«s»5S  (Idaho)  The  owner  of  a  ditch  ocntstmcted 
across  an  established  highway  must  provide  a 
bridge  over  the  intersection  for  the  use  and  bene- 
fit of  the  public— Gooding  Highway  Dtst  of 
Gooding  County  v.  Idaho  Irr.  Co.,  164  F.  99. 

DRAMSHOPS. 

Sea  Intmlcatinc  Liaurai. 

DRUGGISTS. 

See  Intoxicating  laquors,  9=>16,  132. 

DUE  PROCESS  OF  LAW. 

See  Oonatitu^nal  Law.  ^290,  292. 

DUES. 

See  Ibisurance,  •5>743. 

DYING  DECLARATIONS. 

See  Homicide,  «=>200-216. 

DYNAMITE. 

See  Explosfres, 
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EARNING  CAPACITY. 

8e«  Damage!,  ^slST. 

EASEMENTS. 

See  Waters  and  Water  Oourfleci.  «=9l66. 

Q.  EXTENT  OF  BIGHT,  USE.  AND 
OBST&UCTION. 

^=»42  (NJU.)  Rale  tlut  grant  of  an  indefioite 
easement  cannot  ba  enlarged  beyond  terms 
Bbown  by  practical  eoDBtmction  doea  not  ap-' 
ply,  wbere  findings,  reasonably  construed,  bold 
tbat  no  practical  construction  was  made  by  tbe 
partieB.— Herbat  t.  Rogers  164  P.  827. 

ECCENTRICITY. 

See  Wills.  «=>41. 

ELECTIONS. 

See  Constitutional  Law,  «s>24S,  826 ;  Conntiefl, 
«»178;  Municipal  Corporations.  «=»279. 918; 
Statutes,  ^79l 

m.  ELECTION  DISTRICTS  OK  PRE- 
CINCTS  AND  OFFICERS. 

4s»5l  (CaLApp.)  Wbere  civil  service  commis- 
sion failed  to  obey  Cbarter  of  Los  Angeles  Coon- 
ty.  art.  9,  |  34.  whereby  it  was  required  to 
prescribe  general  rule  under  wbich  all  trans- 
fers from  one  poaition  to  similar  position  in 
same  class  and  grade  should  be  made,  act  of 
commission  in  purporting  to  transfer  a  deputy 
county  clerk  to  office  of  registrar  of  voters  did 
not  vest  him  with  any  title  to  office.— People  t. 
McAlcer,  164  P.  425. 

Registrar  of  voters  is  appointive  count?  offi- 
cer, and,  office  not  being  in  unclassified  service 
named  in  Charter  of  Los  Angeles  County,  art. 
9,  {  83,  appointment  to  it  must,  as  required  by 
express  provision  of  section  11,  subd.  1,  be  made 
by  board  of  supervisors  from  eligible  civil  serv- 
ice list.-ld. 

Office  of  ref^istrar  of  voters  of  county  of  Los 
Angeles  being  independent  office,  and  being  speci- 
fied by  charter  as  office  to  be  filled  b^  appoint- 
memt  to  be  made  by  board  of  supervisors  from 
eligible  list,  it  could  not  be  filled  by  act  of  civil 
service  commisaioa  under  guise  of  transferring 
a  deputy  clerk  thereto.— Id. 

VH.  BAI.IX>T8. 

^177  (Mont.)  Notwithstanding  Rev.  Codes,  { 
575,  in  view  of  sections  545,  551,  552,  a  ballot 
not  having  thereon  the  official  stamp  is  to  b« 
counted  ;  the  stamp  having  been  put  on  the  back 
of  the  stab  at  the  head  of  the  ticket  and  so 
removed  with  it— Harrington  v.  Gridit(ni,  164  P. 
537. 

X.  CONTESTS. 

«=»270  (Mont.)  Corrupt  Practices  Act,  §S  48, 
49,  authorizing  award  of  attorney's  fees  to  suc- 
cessful party  in  election  contest,  heU  Tslid. — 

Doty  V.  Reece,  164  P.  542. 

«=9307  (MonL)  Under  Corrupt  Practices  Act, 
{f  48,  49,  in  election  contest,  prevailing  party, 
whether  petidonw  or  Tcaponaent,  is  entitled  to 
attorney's  fees  In  addition  to  his  other  costs 
and  disbursements;  amount  to  be  awarded  rest- 
ing in  discretion  of  court. — Doty  t.  Beece,  164 
P.  642.  V  <^ 

ELECTRICITY. 

4=9 1 9(5)  (Kan.)  In  action  for  death  from  con- 
tact with  electric  wires,  refusal  to  set  aside 
finding  that  jury  did  not  know  whether  deceased 
saw  the  wire  foil  to  the  ground  after  be  saw 
it  burning  in  a  tree,  and  finding  that  be  did  not 
pick  it  up,  after  seeing  it  fall,  as  contrary  to 
the  evidence,  held  proper.— Gurtiss  v.  Beaume, 
164  P.  1089. 

4=»I9(13)  (Kan.)  In  action  for  death  from  con- 
tact with  electric  wires,  refusal  of  motion  for 
judgment  for  defendant  on  finding  that  jury  did 


not  know  whether  deceased  saw  wire  fall  after 
he  saw  it  burning  in  a  tree,  and  finding  that 
after  seeing  it  fall  he  did  not  pick  it  up.  held 
not  error^-Cortiss  v.  Beaume,  164  P.  1068. 

ELEVATORS. 

See  Carriers,  «=s>288,  828. 

EMINENT  DOMAIN. 

See  New  Trial,  «=al2& 

[.  NATTTRE,  EXTENT.  AND  DELEGA- 
TION OF  POWEB. 

9=?28  (Idaho)  Where  water  has  already  been 
appropriated  for  ano&er  inferior  nae,  use  for 
superior  purpose  is  subject  to  Const,  art  1,  f 
14,  regulating  the  taking  of  private  property  for 
public  use.— Basinger  v.  Taylor,  164  P.  M2. 
«s>S8  (Kan.)  A  school  board,  acting  under 
Gen.  St  1»15.  H  M0&-9414,  mar  condemn 
more  than  l^aeres  xor  a  sehoolbouse  site  and 
playground8.--Velaon  t.  Sduxd  Diat  24ok  & 
164  P.  1076. 

ni.  FROOBEDINGS  TO  TAKE  PBOF- 
BBT7  AND  ASSESS  COM- 

FEN8ATION. 

*=>I87(4)  (Utah)  General  rule  Is  that  where 
statute  prescribes  procedure  or  steps  to  be  taken 
by  mnnicipal  corporation  in  exercising  right  of 
eminent  domain,  procedure  prescribed  becomes 
matter  of  substance,  and  must  be  strictly  follow- 
ed by  condemner  as  against  owner.— vCown  of 
Tremonton  v.  Johnston,  164  P.  190. 
«=)169  (Kan.)  Under  Gen.  St  1915,  8  M09, 
record  of  school  board  meeting,  showing  order 
describing  land  and  declaring  its  appropriaticm 
necessary  for  a  scboolhouse  site,  is  sufficient  to 
authorize  condemnation  proceedmg,  where  sur- 
vey has  been  made  and  plat  has  been  filed  with 
clerk.— Nelson  v.  School  Dist  No.  8,  164  P. 
1075. 

Where  a  school  district  in  which  is  situated  a, 
ci^  of  the  third  class  has  voted  under  Gen.  St. 
1915,  i  8S16,  to  change  its  school  bouse  alta^ 
school  Doard  may  then  proceed  nnder  Kctiona 

9408-9414  to  condemn  the  new  site.— Id. 
^160  (Utah)  Despite  Comp.  Laws  190T,  f 
S09,_  under  section  206x2,  before  town  was  au- 
thorized to  commence  condemnation  proceedings 
to  condemn  spring  and  appropriate  waters,  it 
was  necessary  that  board  of  trustees  adopt  ordi- 
nance or  resolution  declaring  necessity,  to  give 
resident  taxpayers  statutory  opportunity  to  pro- 
test and  requirement  was  juriBdietionaL— Town 
of  Tremonton  v.  Johnston,  164  P.  100. 
^170  (Kan.)  Where  land  is  selected  for  a 
sehoolbouse  site,  the  school  board  need  not  try 
to  purchase  it  at  a  reasonable  price,  or  procure 
it  by  donation,  etc.,  before  instituting  condem- 
nation proceedings,  if  the  owner  refuses  to  con- 
vey or  donate  it  to  school  district.— Nelson  t. 
School  Dist.  No.  3,  164  P.  1075. 
^181  (Kan.)  The  notice  provided  by  Geo.  St 
1015,  1  2192,  binds  the  lessee  of  real  pnq;>erty 
condemned  for  a. railroad  right  of  way,  altnough 
no  compensation  is  givai  to  him. — Salina  Nor- 
thern R.  Co.  V.  Allison.  164  P.  1068. 

A  notice  under  Gra.  St  1916,  S  2192,  binds 
the  lessee  of  real  property  condemned  for  rail- 
road tight  of  v/B.y,  though  he  is  in  its  open  and 
notorious  possessicm.— Id. 

®=s>l86  (Kan.)  In  condemning  land  for  a  rail- 
road right  of  way,  the  notice  authorised  by 
Gen.  St  1915,  I  2192,  is  sufficient  even  though 
no  map  or  profile  has  been  filed  or  notice  riven 
under  seetions  2330,  2881.— Salin*.  Ntxthera 
B.  Co.  T.  Allison,  164  P.  1068. 
^=»202(1)  (Utah)  In  town's  condemnation  pro* 
ceedtngs,  under  Comp.  Laws  1907,  {  206x2,  to 
condemn  waters  of  spring,  testimony  of  owner, 
on  cross-examination  that  16  years  before  filing 
declaration  of  homestead,  he  had  stated  value 
of  land  fad  ipniif  to  b*  much  lew  than  ha  ta** 
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tified  their  valna  to  be  at  trial  waa  improperlr 
elicited  from  bim,  being  too  remote-^Town  of 
Tremonton  v.  Johnaton,  164  P.  100. 
^s»224  (Cal^App.)  The  irraiiting  or  denytnif  of 
new  trial  on  ground  that  evidence  is  insufficient 
to  guatain  verdict,  where  there  la  subBtantial 
conflict,  rests  fully  in  diecretion  of  trial  court. — 
Pacific  Gaa  &  Mectric  Co.  t.  RoUina,  104  P. 
68. 

In  action  in  eminent  domain,  it  was  within 
trial  court's  dificreticai,  in  considering  motion  for 
new  trial  for  insofflciency  of  evidence  to  de- 
termine whether  verdict,  in  bo  far  aa  it  concern- 
ed value  of  property,  was  justided,  or  reaaon' 
ably  in  accord  with  evidence. — Id. 

In  action  in  eminent  domain,  court'a  action 
in  granting  defendants'  motion  for  new  trial  on 
ground  of  inauflQcienef  of  evidence  to  aastain 
verdict  aa  to  value,  oc  property  keM  not  abnae 
of  discretion. — Id. 

^=3255  (Utah)  In  proceedings  to  condemn  land, 
where  no  demurrer  was  interposed  to  complaint, 
and  no  objection  respecting  its  aafflciencr  made 
either  before  or  during  trial,  defect  that  com- 
plaint failed  to  state  that  attempted  condemna- 
tion proceedings  were  authorized  as  required  by 
statute,  being  jurisdictional,  was  not  waived. — 
Town  of  Tremonton  v.  Johnston,  164  P.  190. 
^=3262(5)  (Utah)  In  condemnation  proceedings, 
improper  elicitatlon  of  remote  testimony  of 
owner  of  land  on  orosa-examination  held  barm- 
lesB  to  hia  substantial  rights.— Town  of  Tremon- 
ton T.  Johnston,  164  P.  190. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Damages.  <&=>64 ;  Death.  «s»31;  Uaatsr 
and  Servant,  «s>S6,  286.  S73-417. 

ENCROACHMENT. 

See  Conatitutlonn]  Law,  «=»58,  70. 

ENTIRE  OR  SEVERABLE  CONTRACT. 

See  SaUs. 

ENTRY. 

See  Mbtiona.  ^»56. 

EQUAL  PROTECTION  OF  THE  UWS, 

See  Oonatitational  Law,  ^248. 

EQUITY. 

See  Cancellation  of  Instniments ;  Estoppel,  <©=> 
52-119 ;  Fraudulent  Conveyances ;  Injunc- 
tion ;  Interpleader:  Judgment  ^t==>407-460 ; 
Jury,  «=3l3,  14 ;  Partition  ;  Quieting  Title ; 
jEtoceivera:  Reformation  of  Inatrumenta ;  Set- 
off and  Counterclaim;  Specific  Performance; 
Subr<%ation ;  Trusts. 

I.  JTTRISDIOTIOK.  PIIIKCIPI.ES,  AND 
MAXIMS. 

CA)  nature,    OronndK,    Subject*,  and 
tent  of  Jarladlctlon  la  General. 

(Ariz.)  Where  pertiea,  with  fnll  knowl- 
edge of  the  cooditioDS  of  a  contract,  dealing 
at  arm's  length,  fully  perform  it,  equity  will 
not  disturb  the  situation. — McMillon  v.  Town 
of  Flagstaff,  164  I'.  318. 

^=340  (Or.)  As  a  suit  to  rescind  a  contract 
for  the  purchase  of  a  motor  truck  and  to  can- 
cel a  note  given  on  account  of  purchase  price 
and  recover  damagfs  was  cognizable  in  equity, 
w&cn  it  later  apiiears  that  note  has  been  nego- 
tiated, unknown  to  plaintiff  when  be  brought 
suit,  equity  will  retain  suit  for  purpose  of 
awarding  money  damages.— He  trick  v.  Qerling- 
er  Motor  Car  Co..  164  P.  370. 


H.  INCHES  ANB  STALE  DEMAHDS. 

^87(2)  (Wash.)  Where  heirs  brought  an  ac- 
aon  to  recover  real  property  within  three  years 
after  becoming  of  age  aa  required  by  Rem.  Code 
1915,  fi  16&  the  action  is  not  barred  by  laches; 
since  that  doctrine  will  not  ordinarily  defeat  an 
action  brought  within  the  statutory  period.— 
Eves  V.  Bobarta,  164  P.  916. 

Vm.  HBASINO.  STTBMISSIOir  OF  ZS- 
SmCS  TO  JURY,  AM2>  REHEARING. 

•3=9381  (Idaho)  Whero  specific  interrogatoriea 
are  submitted  to  a  jury  in  equitable  action, 
their  finding  are  not  binding  on  the  conrt, 
which  may  disregard  them  as  clearly  against  the 
evidence,  and  find  the  facta  as  shown  by  the 
evidence  before  iL— Reea     Gorbam.  164  P.  88. 

Z.  DEOBBB  AHD  BnOROEMEaT 
THEEEOr. 

*»427(1)  (Or.)  In  a  suit  to  foreclose  a  mort- 
gage on  land,  avermeota  of  cross-complaint  held 
sufficient  to  uphold  decree  against  party  who  as- 
sumed mortgage.— Knighton  v.  Chamberlln,  164 
P.  703. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

See  Z>eeda,  «s»61. 

ESTATES. 

See  Descent  and  rHstribution;  Executors  and 
Administrators :  Frauds,  Statute  of.  ^=>56 ; 
£>andlord  and  Tenant;  Tenancy  in  Common; 
Trnata:  Willa. 

ESTOPPEL 

See  Appeal  and  Error,  ®s>882 ;  Corporations, 
«=3^2e ;  Deeds,  «=>176 ;  Insurance,  <S=>378- 
380;  Jadgment,  ^582-707. 

H.  BT  DEED. 

(A)  Creation   and   Operation  In  Oeneral. 

4=s>l8  (Wash.)  In  trover  for  conversion  of  a 
bond  against  tiie  maker  or  one  primarily  liable 
thereon,  he  cannot  question  tt.ce  value  of  his 
own  valid  and  subalating  obligation.— Thcnnpson 
V,  Metropolitan  Bldg.  Ga.  164  P.  222. 

m.  EQUITABI.E  E8TOFFEI.. 
(A)  Nature  and  BlMentlals  in  General. 

^s>52  {Idaho)  An  estoppel  can  never  be  invok- 
ed in  aid  of  a  contract  wbidi  is  expressly  pro- 
hibited by  a  constitutional  or  statutory  provi- 
sion.—School  Dist.  No.  8,  Twin  B^lls  County,  v. 
Twin  Falls  County  Mut  Fire  Ins.  Co.,  164  P. 
1174. 

9=»62<S)  (Kan.)  Coud^  cannot  be  required  to 
carry  out  void  contract  for  erection  of  county 
jail  on  the  ground  of  estoppel  resulting  from 
dealings  of  county  commissioners  with  contrac- 
tor, as  rights  of  public  are  involved. — Eberhardt 
Const.  Co.  V.  Board  of  Com'ra  of  Sedgwick 
County.  164  P.  281. 

«=>«2(4)  (Or.)  Where  a  street  was  located  ac- 
cording to  theory  of  men  who  laid  out  the  town, 
had  been  maintained  for  over  40  years,  and 
sidewalks  and  valuable  improvements  made,  the 
city  ia  eatopped  from  ciuuiging  its  boundaries 
merely  to  attain  mathemati^  exactness.— ilart 
T.  City  of  Independence,  164  P.  719. 

(B)  Ovonnde  of  Bateppel. 

<e=>70(3)  (Mont)  If,  on  face  of  deed  and  mwt- 
gage  concerning  mining  properties,  the  transac- 
tion clearly  amounted  to  a  mortage  of  the  prop- 
erties, the  mortgagee  got  no  title  by  failure  of 
the  mortgagor  to  assert  his  rights  in  the  pr<^;>er- 
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tj  u  such,  because  once  a  DwrtKan  always  a 

mortsage.— Elling  v.  Fine,  164  P.  891. 
«s»74(3)  (C<do.)  Ic  an  action  to  set  aside  a 
deed  as  in  fraud  of  creditors,  the  grantor  was 
not  estopped  to  show  that  he  owned  a  naif  in- 
terest in  other  property  because  of  the  mpre 
fact  that  such  other  property  was  recorded  in 
the  name  of  his  wife.— Ft.  CJolIins  Nat.  Bank 
V.  Whitton.  164  P.  309. 
4»75  (Or.)  Where  owner  of  personal  property 
permitted  an  alleged  agent  to  contract  for  ex- 
change of  such  property  for  real  estate,  and 
represent  himself  as  principal  in  the  contract, 
and  as  owner  of  property,  and  to  give  his  per- 
sonal obligation  as  such,  such  owner  was  forever 
barred  from  contradicting  alleged  agent's  mis- 
representations.—Crowder  V.  Yovovich,  164  P. 

5m 

«s*9B  (Wash.)  BativPel  may  be  created  by  si- 
lence, as  veil  as  by  spoken  word  or  overt  act.— 
Rogers  v.  Beynolds.  164  P.  80. 

(O)  Peraona  Affected. 

♦=»98(2)  (Cal.App.)  Where  corporation  was  es- 
topped to  deny  ownership  of  land  which  it  had 
conveyed,  its  officer,  who  received  assignment 
of  original  owner's  contract  to  convey  to  com- 
pany, and  tiiereafter,  from  owner,  conveyance 
of  land,  was  cbarswd  with  notice  of  all  facts 
on  which  Qrst  grantee  relied  as  against  com- 
pany, and  estoppel  boond  liim.-^*ronty  Bog- 
ers,  164  P.  901. 

(B)  Pl«a«l»v,   BlTldenoe,  Trial,  m4  B»- 
Tlew. 

^107  (Kan.)  Estoppel    must    generally  be 

8 leaded  before  evidence  tliereof  is  admisidbla.- 
[cAdow  T.  Kansas  City  Weatem  By.  Oo.,  164 
P.  177. 

^»II4  (Wash.)  The  rule  that  estoppel  must  he 
pleaded  does  not  apply  to  laborer's  lien  claim- 
ants, who  did  not  know,  when  the  liens  were 
filed  or  the  action  brought,  that  third  parties, 
against  whom  they  urge  estopp^  would  claim 
title  to  part  of  the  property.— Bogers  v.  Reyn- 
olds, 164  P.  80. 

^3119  (Wasb^  Estoppel  will  not  be  declared 
as  a  matter  of  law  opon  disputed  facta.— Hae- 
fele  T.  Brackett.  164  P.  244. 

EVIDENCE. 

See  Criminal  Law,  «=9868-561 ;  Deporations; 

Discovery.  ^107;  Witnesses. 
For  evidence  as  to  particular  facta  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
FoT  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  <^s>6t3  ; 

Trial,  «s>4S. 

I.  jTTDiciAi.  ironoE. 

«=»5(2)  (Wash.)  It  is  common  knowledge  that 
stocks  of  goods  sold  under  compulsory  process 
Issued  out  of  courte  sell  at  a  sacrifice.— Ilorwitz 
V.  United  States  Fidelity  &  Guaranty  Co.,  164 
P.  77. 

«»43(2)  (CaLAiv.)  On  hearing  of  motion  to 
compel  defendant  to  pay  plaintiff  certain  sums 
for  support  of  illegitimate  .child,  and  for  ex- 
penses pending  an  appeal  by  judge  who  tried 
case  on  merits,  the  court  can  take  judicial  no- 
tice of  record  in  the  case.— Scballman  v.  Haas, 
164  P.  336. 

ifl.  i41  (Idaho)  Court  will  take  judicial  notice 
that  diftqualincation  of  a  judRe  has  ceased  by 
his  nonincumbpncy  of  oflice. — Coburn  v.  Thorn- 
ton, 164  P.  1012:  Bennett  v.  Same,  Id.  1013. 

n.  PBESUMPTIOirS. 

^s>53  (Wash.)  A  "presumption"  is  an  infer- 
ence, aiBrmative  or  disaffirmative,  of  the  truth 
of  a  proposition  of  fact,  which  is  drawn  by  a 
process  of  reaatming  from  amne  one  or  more 


matter  of  known  facta.- HeideUMu^  Camp- 
beU,  164  P.  247. 

4=>75  (Ariz.)  In  a  libel  suit,  defendant's  con- 
nection with  the  alleged  libelous  srticle  not  hav- 
ing Iieen  shown,  no  unfavorable  inferencea 
should  be  indulged  from  his  failure  to  produce 
it  upon  notice.— Lally  v.  Cash,  164  P.  443. 
^=»76  (Ariz.)  Mere  studied  evasion  of  a  defend- 
ant examined  as  adverse  party  under  Civ.  Code 
1913,  par.  1680,  held  not  to  be  substituted  for 
positive  evidence  of  facts  souiibt  to  be  proved 
by  plainUff.-Lully  v.  Cash,  164  P.  443. 

IV.  REIiEVANCT.  MATEBIAI.ITT.  AMD 

OOMPETEMOT  UT  OEHEKAIi. 

CA)  FMts  In  IMU  mm*  Relevant  to  iMweit. 

«=»I03  (Wash.)  In  action  against  street  rail- 
road tot  perstmal  injuries,  question  to  plaintiff 
whether  he  had  the  money  to  have  (^ration 
advised  by  pbyaician  performed  was  improper* 
and  should  not  have  been  asked.— NoUmeyer  v. 
Tacoma  By.  &  Power  Co.,  164  P.  229. 

(Ci  Btmllmr  Facta  aod  T»na»«tloa«. 

«=»135(2)  (Kan.)  When  a  party  ia  charged  with 
fraudulent  representations,  similar  representa- 
tions, made  about  the  same  time  to  other  persons, 
may  be  shown  as  bearing  upon  motive,  but  such. 
Btatementa  made  by  others  in  the  absence  of  the 
person  charged  are  incompetoDt.— Atcbiacm  Sav- 
ings Bank  v.  Potter.  164  P.  149. 
«s>l35(2)  (Utah)  False  representations,  similar 
to  those  in  question,  are  admissible  where  intent, 
motive,  or  kuowledge  of  their  falsity  by  party 
making  them  is  material,  or  to  prove  a  general 
scheme  to  defraud.— Smith  v.  Gilbert.  164  P. 
1026. 

In  action  on  notes  claimed  to  have  been  secur- 
ed by  misrepresentation,  testimony  of  others, 
to  whom  plaintiff  made  similar  statements,  tltat 
they  relied  thereon  was  inadmissible.— id. 

V.  BEST  AND  BEOOHDABT  EVIDEHOE. 

^=9l82  (Ariz.)  Thst  plaintiff  had  made  writ- 
ten demand  from  defendants  to  produce  the 
original  of  an  alleged  libelous  article  in  court  at 
the  trial,  as  provided  in  Civ.  Code  1913,  par. 
1760.  did  not  relieve  him  from  the  obligatiou  of 
proving  that  there  was  an  original.— Lally  v. 
Cash,  164  P.  443. 

«=>I85(12)  (Or.)  Unsworn  declarations  of  coun- 
sel of  giving  notice  to  produce  writinf^  for  use 
at  the  trial  will  not  supply  the  requisite  pre- 
liminary proof  for  introduction  under  L.  O.  L. 
S8  712,  782,  of  secondary  evidence  of  their  con- 
tents.—Or^[ou  Art  Tile  Co.  r.  Hegele,  164  P. 
548 

Vn.  ADMXWIXOES. 

(A)  nature,  rorm,  and  laeldent*  la  Oen- 
•ral. 

^=9208(3)  (Kan.)  Pleadings  may  be  admissible 
in  subsequent  action  between  pleader  and  one  not 
party  to  former  action  as  admissions  against 
interest  of  pleader. — Kington  v.  Ewart,  164  P. 
141. 

•8=9213(1)  (&font.)  Tnder  Rev.  Codes,  |  8040, 
providing  that  an  oflfer  of  compromise  is  not  an 
admission  that  uytbiag  is  due,  a  compromise 
offer  ia  inadmlssifde  in  evidence  aminst  par^ 
making  it— Huffine  v.  Lincoln,  164  P.  888. 

(B)  Proof  and  Effect. 

4s>26S(7)  (Kan.)  Admissions  contained  in  a 
pleading  in  other  litigation  while  admissible 
in  a  subsequent  actitm  between  the  party  mak- 
iug  them  and  a  stranger  are  not  conclusive  of  th« 
facts  alleged,  but  are  open  to  explanation  or 
rcbuttaL- Kington  v.  Ewart.  164  P.  141. 

VnX.  DBOiaUKATIOES. 

(A)  Hatare,  Form,  aad  lacldeats  la  Gea- 
eral. 

4=»272  (Wash.)  Rule  as  to  admissions  or  dee- 
larationa  against  interest  does  not  apply  as  to 
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lwtinu»7  of  one  not-  partT  to  suit,  but  wbo  as 
former  officer  of  one  of  parties  ikoed  note  in 
suit— National  City  Bank  v.  Sheltoa  Blectric 
Co.,  Ifll  P.  983. 

IZ.  HEABSAT. 

«s»322(2)  (Okl.)  In  state's  action  to  abate  a 
nuisance,  evidence  as  to  general  repatation  for 
lewdness  of  persons  freqaenting  place  charged 
to  be  a  bouse  of  pnutitution,  and  also  evidence 
tbe  general  reputation  of  audi  hooae  as  a 

glace  of  prostitution  was  admissible.— Balch  T. 
tate,  164  P.  776. 

XI.  PABOZ.  OB  EXTRXITSIC  EVI- 
DENCE AFFECTIKG  WBITHTOS. 

(A)  Contrndlctlnvt  VarylnVt  or  AddlnK  to 
TerniB  of  Written  Inatramvut. 

«=>384  (Cal.App.)  Civ.  Code,  S  1047,  does  not 
permit  parol  teaHmony  to  vary  express  terms 
of  written  instmrnent^Sidir  v.  Metealfe.  164 
P.  407. 

4=>400(3)  (Or.>  Where  agent  of  an  alleged  un- 
disclosed principal  annexed  to  his  bill  of  sale  of 
personal  property  exchanged  for  real  estate,  an 
affidavit  that  he  is  tbe  owner  of  such  property, 
parol  evidence  tending  directly  to  contradict 
terms  of  bill  of  sale,  was  not  admissible.— 
Crowder  v.  Yovovich,  164  P.  576. 

<B)  iBvalldatlnv  Written  InvtrHmeat. 

«=»429  (Wash.)  That  alterations  in  an  absolute 
deed  are  forged  may  be  proved  by  paroL— Brad- 
bury T.  Netbercutt,  164  P.  194.  • 
«=»434ai)  (Or.)  In  view  of  L.  O.  L.  J  713,  al- 
lowing introduction  of  parol  evidence  to  vary 
written  contract,  where  validity  of  contract  is 
fact  in  dispute  in  a  suit  to  rescind  a  contract 
for  purchase  of  a  truck,  a  provision  in  contract 
that  it  was  only  agreement  between  parties  held 
not  to  preclude  testimony  by  plaintiff  to  estab- 
lish alleged  misrepresentations  in  reliance  upon 
which  truck  was  purchased. — lietrick  v.  Gar- 
linger  Motor  Car  Co.,  164  P.  378. 

(C)  Separate  or  Snb«eqnent  Oral  Agree- 

ment. 

«=344l(7)  (CaLApp.)  Terms  of  written  contract 
merely  providing  for  supplying  water  for  mixing 
concrete  and  mortar  are  not  varied  by  evidence 
of  oral  agreement  to  deliver  through  a  pipe  near 
place  of  work.— Simmons  v.  Firth,  164  1?.  807. 
«S344I(9)  (Cal.)  Prior  oral  negotiations  are 
merged  into  a  written  sales  contract  complete 
upon  its  face  where  no  fraudulent  representa- 
tions were  made  to  induce  Its  execution.— Bem»- 
berg  V.  Hackney  MEg.  Co.,  164  P.  702, 
^s442(ft)  (Cal^App.)  In  a  buyer's  action  to  re- 
scind an  autumobiJe  sales  contract,  evidence  held 
ineulEcient  to  justify  a  rescission  on  ground  that 
buyer  was  misled  by  representations  of  sdler's 
agent  wlwre  buyer  signed  a  written  contract 
superseding  oral  understandings. — ^Tockstein  v. 
Pacific  Kissel  Kar  Branch,  1G4  P.  006. 
®=>445(1)  (Cal.App.)  Oral  evidence  is  admissi- 
ble to  prove  that  parties  entered  into  a  new  and 
otnl  agreement  a*  a  aubBtttnte  Cor  a  written 
one.— Kecley  r.  Erbe,  164  P.  006. 

(D)  OonitrnetlOB  or  Applleatloa  of  Lbb- 

aruase  of  Written  Instrnment. 

«si450(7)  (Cal,App.)  Under  CAv.  Code,  ||  1638, 
1030,  parol  evidence  held  inadmissible  to  show 
that  building  contractor's  BKrecment  to  deliver 
bnilding  free  of  chaises  referred  only  to  charg- 
es for  extras.— Snhr  v.  Metcalfe,  164  P.  407. 
4s»450<8)  (Wash.)  In  acti<m  for  price  of  pea- 
nuts by  assignees  of  company  dealing  in  nuts 
againiit  another  company  which  sought  to  offset 
commissions  due  it  for  effecting  sales  for  first 
company,  sale  omtracts  referring  to  quantity 
sold  aa  so  many  cars,  it  was  competent  to  prove 
that  meaning  at  word  "ear,"  in  trade,  was  a 


earlaad  of  30^000  pounds.— Cantais  t.  Nnfc 

House.  164  P.  770. 

4=>4S2  (Idaho)  Parol  testimony  is  inc(Hnpetent 
to  vary  the  terms  of  a  written  contract,  but  may 
be  admitted  to  explain  a  latent  ambiguity.— 
Oreen  v.  Gtmaolidated  Wagon  ft  Machine  Ckk, 
164  P.  1016. 

(B)  Bbowlnv   Diaeliarve   or  Performanoe 
of  Obllyatlon. 

«=3466  (CaLApp.)  Where  tenant  assigned 
his  lease  to  corporation,  the  landlord  consenting 
tEereto  in  writing,  evidence  that  landlord  orally 
agreed  to  release  tenant  from  payment  of  rent 
was  inadmissible.— Eddie  v.  Gaga  Ufg*  Co.,  164 
P.  1188. 

xn.  oFunoiT  evidence. 

(A)  Conolnalons    and    Opinions    of  Wlt- 
neeeea  In  General. 

<S=»47I(10)  (Or.)  It  was  not  error  to  admit 
statement  of  witness  as  to  what  seemed  to  him 
to  have  been  the  drcumatances  where  he  -used 
the  expression  as  the  equivalent  of  "aa  X  saw 
it."— White  T.  Bast  Side  Mill  &  Lamber  Co., 
164  P.  786. 

In  action  for  death  of  traffic  officer  when 
struck  by  auto  truck  whose  tires  were  of  pecul- 
iar make,  and  the  tracks  of  which  could  not  be 
reproduced,  a  witnesa  could  say  that  the  tracks 
found  fitted  the  tires  of  defenoiint's  automobile. 
—Id. 

^=►474(8)  (Cal.App.)  Objection  that  a  witness 
who  testified  sr  to  speed  of  automobile  had  not 
seen  it  a  sufficient  time  prior  to  collision  to 
testify  on  subject  goes  to  w«ght  rather  than 
competency  of  evidence.— Di^er  v.  Whittier,  164 
P.  49. 

^=9474(11)  (Wash.)  In  action  for  damages  from 
maintenance  of  county  ferry,  opinion  of  persona 
using  ferry  and  of  builder  as  to  result  of  driviug 
thereon  in  particular  ways  was  competent.— Ber- 
gen r.  Lewis  County,  164  P.  78. 
«=>474(16)  (Cal.App.)  Defendants,  in  an  action 
in  eminent  domam,  being  otherwise  qualified, 
were  competent  to  testify  aa  witnesses  in  their 
own  bdialf  to  value  of  their  prcmerty^Pacifie 
Gas  &  Electric  Co.  v.  l^Uina,  164  P.  53. 
®=>488  (Utah)  Testimony  by  plaintiff,  suing  for 
destruction  of  property  by  fire,  that  he  valued 
shed  burned  at  certain  amonnt  is  Inadmissible. 
— Gleason  v.  San  Pedro,  L.  A.  ft  S.  L.  B.  Co., 
164  P.  484. 

<C)  Oompetenor  of  Bxperta. 

^»540  (Or.)  Plaintiff,  wbo  had  been  in  con- 
tracting htisincAs  for  12  years,  excavation  of 
material  having  been  part  of  work  in  whidi  be 
bad  been  engaged,  was  qualified  to  testify  as  to 
what  is  usual  and  ordinary  way  of  making  ex- 
cavation,—Ilayden  V.  City  of  Astoria,  164  P. 
729. 

Witness  who  had  been  in  charge  of  construc- 
tion work,  had  built  railroad,  and  Iiad  experi- 
ence in  excavation,  held  qualified  to  testify  as 
to  usual  and .  ordinary  way  of  making  excava- 
tion.— Id. 

4=9546  (Idaho)  Qualifications  of  experts  must 
be  determined  in  first  instance  by  ttial  court- 
Austin  v.  Brown  Broa.  Ca.  164  P.  05. 

(D)  Bumlnation  of  Bsperts. 

«=s>558(7)  (Or.)  Ehridence  of  particular  sale  is 
permitted  upon  cross-examinaticn  in  proving 
value  in  order  to  test  the  qualification  of  the 
witness. — Reimers  v.  Brennau,  164  P.  SC2. 

'  XXV.  WEIGHT  AKS  81TFFICIEMCT. 

^=»584(1)  (Cal^pp.)  Unsupported  testimony  of 
one  person  as  to  declarations  of  a  decedent  is 
weakest  of  all  svidence.— -Lippert  v.  Pacific  Sog- 
ar  Corp.,  164  P.  810. 
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jS=»590  (jCaI.App.)  In  bb  action  for  death  of 
employ^  by  explosion  of  boiler  that  a  witness 
vas  defendant* a  saperintendent  and  to  some  ex- 
tent reaponsible  for  accident,  held  to  class  him 
as  a  hostile  witness,  though  plaintifEs  were  com- 
pelled to  call  him  as  thch'  vltness^Lippert  t- 
Paafic  SoKar  Corp..  164  P.  810. 
4=»594  (Or.)  The  jury  need  not  accept  as  con- 
dasive  uncontradicted  statements  of  an:r  wit- 
ness, and  it  may  disregard  undisputed  testimony 
if  unsatisfactory.— White  r.  Bast  Side  Mill  k 
Lomber  Co.,  164  P.  736. 

EXAMINATION. 

See  Dainagcs,  «=>206 ;  Evidence,  «==>55S ;  Wit- 
nesses, ^274r-298. 

EXCEPTIONS. 

^ee  Appeal  and  Brrw.        263.  274,  SOI ;  In- 
dictmrat  and  Information.  ^3»ill ;  Trial,  ^ss 

345. 

EXCEPTIONS.  BILL  OF. 

See  Oriminal  Law,  «=»1002. 

t.  NATUBEiFOBM,  Airo  OOHTEHTS 
nr  OENEBAI.. 

«=»7  (Or.)  Literal  transcript  of  all  evidence, 
intersoerscd  with  remarks  and  objections  of 
counsel  and  statements  of  court's  rulings,  bav- 
ingr  appended  what  purports  to  be  entire  charge 
to  jury,  is  not  a  bill  of  exceptions,  and  objec- 
tions made  cannot  be  considered. — Mtahler  t. 
Edmunson,  164  P.  718. 

n.  SETTI.£H£NT,  SIGNING,  AND 
FUJNO. 

«=»40(1)  (N.M.)  Extension  of  time  for  Ellug 
complete  transcripts  under  Code  1915,  S  4490, 
does  not  extend' tbe  time  to  settle  and  sign  bills 
of  exceptions,  which  must  be  settled  and  signed 
on  or  before  10  days  before  original  return  day. 
— Herbst  v.  Rogers,  164  P.  827. 
4=>4I(1)  (Utah)  Where  judgmrat  was  entered 
April  8d,  modified  May  15th,  and  an  extension 
of  time  to  serve  bill  of  exceptions  was  granted 
on  April  22d,  and  service  made  27th  of  June, 
held,  that  the  bill  was  served,  settled,  and  al- 
lowed within  the  time  allowed  by  Comp.  Laws 
1907,  g  3286.— McGuire  v.  State  Bank  of  Tre- 
monton,  164  P.  494. 

EXCESSIVE  DAMAGES. 

See  Damages,  «3s»131,  182. 

EXCHANGE  OF  PROPERTY. 

^=94  (Colo.)  Provision  in  contract  for  exchange 
of  properties,  for  defendant  to  sell  properties 
received  by  him  and  account  for  part  of  price 
in  excess  of  a  certain  amount,  held  to  require 
him  taking  property  for  part  of  price  to  account 
for  it  at  value  at  which  he  took  It. — Benford  v, 
Toekey,  164  P.  725. 

Contract  of  exchange  providing  for  credit  on 
plaintiffs  notes  of  anything  in  excess  of  certain 
amount  received  by  defendant  on  sale,  held  to 
Allow  plaintiff  to  recover  it,  where  she  had  sold 
the  property  securing  the  notes,  and  purchaser 
had  assumed  their  payment,  and  defendant  had 
released  plaintiff  thereon,— Id. 
^=34  (Or.)  A  representation  that  defendants  in 
operating  an  apartment  house  had  received  on 
an  average  of  $150  net  during  time  they  oc- 
cupied premise«.  wan  not  a  Ruarantee  that  net 
income  which  plaintiffs  would  receive  in  oper- 
ating it  would  be  $150  a  month,  or  ony  other 
sum.— Blakney  v.  Powell,  164  P.  700. 
9b»7  (Or.)  If  defendants,  who,  pursuant  to  an 
agreement  for  exchange  of  property,  assigned 
their  lease  of  an  apartment  house  to  plaintiffs, 
warranted  that  plaintiffs  would  receive  a  net 
gain  oE  $150  a  month  if  they  kept  the  rooms 
well  filled,  defendants  were  not  liable  for  low 


resnltlng  iCrom  plalntHV  InabOity  tn  keep 
rooms  well  filled.— Blakney  t.  Rowell,  104  P. 

700. 

^^8(4)  (Or.)  In  a  suit  to  rescind  an  exchange 
of  property,  including  the  asoignment  by  de- 
f«taant9  to  plaintiib  of  the  lease  ot  an  aput- 
ment  house,  evidence  held  to  show  that  defend- 
ants in  operating  apartment  house  received  on 
an  average  of  flSO  a  month  net  during  tinw 
they  occupied  premises,  so  that  their  repre- 
sentation to  that  effect  worn  not  ColK^Blafawj 
v.  Bovell,  164  P.  708. 

EXCLUSIVE  PRIVILEGES. 

See  Oarriers,  <9=>li. 

EXECUTION. 

See  Arrest,  «=>30;  Attachment:  Bills  and 
Notes,  ^s517;   Garnishment;  Homestead. 

n.  paoraRTT  subject  to  ezeov- 

TION. 

^=>5I  (Mont)  Where  the  purchase  price  of 
chattels  was  to  be  placed  to  the  sellers  credit 
at  a  bank,  the  seller  had  no  interest  subject  to 
execution  in  a  note  given  by  the  buyer  to  the 
bank  to  secare  such  credit.— Loud  v.  Hanson. 
164  P.  644. 

V.  STATjQUASHnrO,  VAOATXNO. AXD 

ke€£bf  agaxhst  EXEonnoN. 

ft=>l72(4)  (Colo.)  In  a  suit  to  enjoin  the  col- 
lection of  a  judgment,  the  record  held  to  show 
that  the  judgment  debtor  had  full  knowledge  <^ 
the  entry  of  the  judgment. — St<Aes  t.  Kinga* 
bury,  164  P.  313. 

«3>I72(4)  (Or.)  Defendants  in  suit  to  enjoin 
fficecation  sale,  being  required  to  prove  vaUd 
attachment,  mast  under  L.  O.  L.  §  295,  show 
summons  issued  in  the  action  in  which  attach- 
ment was  sued  out— Metropcditon  Investment 
ft  Improranent  Co.  v.  Schouwdler,  164  P.  370. 

vn.  8AI.E. 

(A)  lEuiBer,  Comdnot.  Talldltr,  ud  Cob- 
ftnnlBS  ov  Tkfwtliiv. 

$=»22l  ni^aah.)  In  absence  of  statute,  an  of- 
ficer having  levied  an  execution  before  the  re- 
turn day  may  thereafter  and  after  actual  re- 
turn prosecute  necessary  proceedings  to  con- 
vert the  property  into  money. — Hensen  v.  Peter, 
164  P.  612. 

(B)  Title  ond  Rlslits  of  PnrcbMer. 

€s>290  (Wash.)  Where  a  judgment  creditor 
transferred  sheriff's  certificates  of  lands  sold  on 
execution  to  defendant  in  return  for  promise 
to  pay  certain  amount  tf  land  was  redeemed 
and  another  amount  if  sheriff's  deeds  were  is- 
sued, which  was  subsequently  done,  but  the  exe- 
cution and  sale  were  later  set  aside,  there  is 
a  failure  of  subject-matter  preventing  the  cred- 
itor recovering  on  the  contract- Vanasse-  Land 
Co.  T.  Hewitt,  164  P.  106. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Death,  ®=a31 ;  Descent  and  Distribution ; 
Jury,  •=al7;  Taxation,  «s>890;  TnisU; 
WillB. 

n.  APPonrrHENT,  QirAXiFioATioir, 

AND  TENiniE. 

«S332(2)  (Kan.)  Where  jury  is  called  in  pro* 
ceeding  to  set  aside  appointment  of  admini8tr&> 
tor  to  pass  on  disputed  question  of  deceased's 
residence,  court  may  instruct  as  to  rules  gov- 
erning sulMnission  and  determination  of  special 
questions  of  fact,  hut  neither  party  has  right 
to  demand  instructions. — In  re  HoUoway'a  £»- 
Ute,  164  P.  20b. 

On  record  in  proceeding  to  set  aside  appoint- 
ment of  administrator,  AWtf  that  court  did  not 
treat  or  disipoM  «£  caae  aa  mte  trlaUe  by  jory 
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U  of  right,  bttt  that,  while  arororiiig  jury's 
■pedal  flndincs,  it  made  findingB  of  its  own  on 
which  its  Judgment  was  rested.^Id. 

XV.  OOI.IXOTI01T  AMD  MANAOEMENT 
OF  ESTATE. 
(A)  In  General. 

«s»l09(l)  (Waah.)  Under  Bern.  &  BaL  Code, 
H  1534,  1647,  relating  to  dudes  of  administra- 
tors, held  that  boxes  necessary  for  harvesting 
of  apples  grown  on  an  estate  were  an  expense 
for  which  administrator  could  bind  estate.— 
Lamb  DaTls  Lumber  Co.  v.  Stowell,  164  P. 

(B>  Real  PropertT'  and  Interests  Tberela. 

^152  (Okl.)  Where  administrator  of  Choctaw 
minor  selected  allotment  deacendlng  to  his  only 
heirs,  and,  after  th^r  conveyance  to  bim,  sold 
the  land  and  toob  a  note,  payable  on  delivery  of 
abstract  showing  dear  tiUe,  and  there  was  no 
frand,  and  abstract  showed  dear  title,  be  could 
recover  on  n<rte.— Kelly  ,v,  Blackwell,  164  P.  103. 

VZ.  AIXOWANCE  AlTD  PATMENT  OF 
CLAIMS. 
<A)  Uablllties  of  Batate. 

«»2I6(2)  (Cal.)  The  estate  of  a  deceased  per- 
son is  not  liable  to  the  attorney  of  unsuccesa- 
fnl  heirship  claimants  for  costs  and  attorney's 
fees  In  attempting  to  establish  heirship,  though 
their  witncsaes  gave  testimony  aiding  in  reach- 
ing the  decree  for  distribution,  under  Code  Civ. 
Proc.  J  1T20,  or  any  other  statute.— In  re  Wal- 
den's  Estate,  164  P.  639. 

(B)  Pmentatlon  and  '  Allowaaee. 

^=9225(1)  (Kan.)  Except  by  some  provision'  in 
a  will  requiring  the  keeping  open  of  an  estate 
longer  than  two  years,  the  nonclaim  statute. 
Gen.  St.  1915,  §S  4565,  4590,  controls.— Mc 
Daniel  v.  Putnam,  19i  P.  1167. 
^=a225(3)  (Kan.)  Claim  against  estate  payable 
on  death  of  another  was  not  a  contingent  claim 
under  Gen.  St  1015,  S  4502.  but  was  an  abso- 
lute unconditi(mal  claim  accruing  when  created; 
the  paym«it  being  merely  postponed  until  event 
which  must  certainly  transpire. — McDanlel  T. 
Putnam,  164  P.  1197. 

^»225(7)  (Kan.)  One  baa  no  power  by  oral 
agreement  with  ois  creditor  to  establish  a  rule 
as  to  time  for  presentation  of  claim  against  his 
estate,  different  from  that  dcrlacvd  by  the  stat- 
utes of  nonclaim;  Gen.  6t  1915.  8C  4565,  4500. 
barring  demands  against  estates  not  presented 
within  two  years.— OlcDaniel  v.  Putnam,  164  P. 
1167. 

Claim  against  estate,  which,  by  agreement 
was  not  to  be  presented  against  estate  until 
after  death  of  debtor's  wife,  whicb  occurred 
two  years- after  app<Hntment  of  executor,  was 
barred  by  the  two-year  statute  oE  nonclaim 
(Gen.  St.  1915.  H  4565,  4502).-Id.  , 

Tin.  SALES  AND  CONTETANOES  TTN- 
DEB  ORDER  OF  GOim*. 

(B)  ApplloatloK  «MI  Order. 

«S3343  (Kan.)  Where  amended  petition  alleged 
that  ezecutnx  had  been  appointed  more  than 
five  years,  but  that  estate  had  not  reached  final 
settlement,  but  did  not  allege  unpaid  claims,  it 
would  not  be  presumed  that  a  sale  was  neces- 
sary for  the  payment  of  debts.— Strom  v.  Wood, 
164  P.  1100. 

X.  ACTIONS. 

^>433  (Wash.)  In  an  action  against  an  ad- 
ministrutor  de  bonis  non  on  a  claim  properly 
incurred  by  former  administrator  in  manage- 
ment of  estate,  it  was  not  material  that  fonner 
administrator  had  failed  to  include  such  daim 
in  final  account  rendered  to  his  successor.— 
Lamb  Davis  Lumber  Go.  v.  StowelL  164  P. 
593. 


«3>437(2)  (Wash.)  Rem.  Code  1916,  8  1868, 
providiM  that  real  estate  of  a  decedent  shall 
not  be  liable  for  debts  unless  adminisb'Btton  be 
granted  within  six  years  from  date  of  death,  is 
a  statute  of  limitation.— In  te  Mason's  Estate. 
164  P.  206. 

EXEMPLARY  DAMAGES. 

dee  Damages,  ^89,  91. 

EXEMPTIONS. 

See  HnneBtMd. 

EXPENDITURES. 

See  Executors  and  Administratora,  $!»100. 

EXPERT  TESTIMONY. 

See  EMdeBce,  «S9»64&-66a 

EXPLOSIVES. 

«=»8  (Kan.)  Evidence,  in  action  for  death  of  a 
llrenuin  by  exploeion  while  extinguislunc  fire  in 
a  building  containing  dynamite,  heM  to  fix  re- 
sponsibility for  its  negligent  storage  upon  the 
tenant  and  a  manufacturing  company. — Pinson 
V.  Young,  164  P.  1102. 

Where  dynamite  is  stored  in  a  building  in  tIo- 
latiMi  of  ordinance  and  is  exploded  by  fire  in 
the  building  and  kiUs'a  Bzeman  on  duty,  such 
negligent  storage  is  a  proximate  cause  of  his 
death.— Id. 

In  action  tor  death  of  a  fireman  by  explosion 
while  extinguishing  fire  in  bultding  containing 
dynamite,  instruction  as  to  its  liability  for  stor- 
ing excessive  amount  of  dynamite  in  building, 
^  properly  recognise  riiiits  of  defendant. 

EX  POST  FACTO  LAWS. 

See  Oenstftntlonal  Law,  ^197. 

EXPRESS  TRUSTS. 

See  TnifltB,  «»17,  18. 

EXTENSION. 

See  Exceptions,  Bill  ot 


FACTORS. 


Sea  Brokers. 


FALSE  IMPRISONMENT. 

I.  CIVH.  LIABIUTY. 
(B)  Actions. 

€=^36  (CaI.App.)  In  suit  for  false  imprisonment 
for  $25,000,  verdict  of  f 500  to  plaintiff,  who  was 
arrested  without  procees  or  warrant  ami  with- 
out a  chaise,  and  confined,  was  not  excessive.-- 
Fiori  V.  Agnew,  164  P.  d99. 
^=>40  (Kan.)  In  action  for  false  imprisonment, 
instruction  that,  if  defendants  did  not  direct 
sheriff  to  imprison  plaintiff,  the  sherifE  alone, 
who  was  not  sued,  would  be  liable  was  not  ob- 
jectionable, where  defendants*  testimony  was 
sufficient  to  relieve  them  from  liability,  if  It 
was  believed.— Haglund  v.  Burdlck  State  Bank, 
164  P.  167. 

FALSE  PRETENSES. 

«=»6  (N.M.)  The  giving  of  a  wcuthlesB  check  is 
a  representation  of  the  existing  fact  that  the 
drawer  has  credit  with  the  drawee  bank  for  the 
amount  involved.— SUte  v.  Tanner,  164  P.  821, 
^s>7(l)  (N.M.)  A  "false  pretense"  in  such  a 
fraudulent  representation  of  an  existing  or  past 
fact  by  one  knowing  it  not  to  be  true  as  is 
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sda^ed  to  Induce  the  peraoo  to  irfaom  it  is  made 
to  part  with  sranetbing  fA.  ralne.— State  t.  Tan- 
ner, 164  P.  821. 

FEDERAL  COURTS. 

See  Courts.  «=>97. 

FEDERAL  EMPLOYERS'  LIABIUTY 
ACT. 

See  Damages.  ^aM  ;  Deaili,  «»31;  Master 
and  Servant,  ^86.  286. 

FEES. 

See  Attorner  and  Client,  «=>165-180;  Consti- 
tational  Idw.  «s»248,  826;  DamaKes,  «=»72 ; 
Insurance*  •s3675 ;  Statutes,  4c97d. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=>279, 

FERRIES. 

See  Appeal  and  Error,  ^1063 ;  Gounties, 
210. 

FILING. 

See  Appeal  and  Error,  «=>628,  620;  Mechan- 
.  iea'  Liens,  ♦=>131. 

FINDINGS. 

Bee  Appeal  and  Brror,  «=>1006-1015 ;  Bills  and 
Notes.  «=»539;  Equity,  «=5>381 ;  Justices  of 
the  Peace,  4=»114;  Negligence,  €S3142; 
Trial,  «s359,  38&-397 ;  WUls,  «S3334. 

RRE  INSURANCE. 

See  Insurance. 

FIREMEN. 

See  Explosives,  «=>8:  Negligence,  «s>l^; 
Street  Railroads.  «=»99. 

FIRES. 

See  Ballroads.  ^»4Sa-484. 

FIXTURES. 

I  (Or.)  The  General  tests  of  an  article  used 
is  connection  with  realt;  being  a  fixture  are  an- 
nexation, adaptation  to  use,  and  intention. — 
Johnson  v.  Pacific  Land  Co..  164  P.  5(^4. 
€=^5  (Or.)  Articles  which  enhance  the  comfort 
of  a  honi£,  Buch  as  parts  of  a  water  syBtem,  are 
as  a  rule  cooBidered  fixtures,  when  attached  in 
the  usual  manner.— Johnson  t.  Pacific  Land 
Co.,  164  P.  564, 

«=3|8(1)  (Or.)  Fixtures  attached  by  the  owner 
to  realty,  though  after  the  giving  of  a  mortgage, 
become  subject  to  the  mortgage.— Johnson  v. 
Pacific  Land  Co.,  164  P.  564. 
^1327(1)  (Wash.)  Agreement  that  chattels  af- 
fixed to  realty  shall  retain  personal  character 
may  generally  he  either  in  writing  or  parol.— 
■Boeringa  v.  Perry,  164  P.  T73. 

Right  to  preserve  personal  character  of  fix- 
tares  by  agreement  is  limited  to  those  so  at- 
tached that  they  may  be  detached  without  de- 
stroying or  materially  injuring  either  chattel  or 
realty.— Id. 

«=»27(2)  (CaL)  Where  lease  provided  that  im- 

ftrovements  by  lessee  should  become  property  of 
essor,  rights  of  parties  are  governed  by  that 
proviaion  regardless  of  whether  improvemRuts 
:dr»  fixtures  within  CHv.  Code,  i  1019.— 

Realty  Dock 'ft  Improvement  Corp.  v.  Anderson, 
•164  P.  4. 

.^»35(2)  (Or.)  A  mortgagee,  whose  mortgage  is 
not  due,  but  who  is  in  lawful  possession,  to  re- 
cover fixtures  from  one  who  has  removed  them, 
need'  not  show  the  security  is  not  ample  or  will 
become  sc.— Johnson  v.  Pacific  Land  Co.,  164 
P.  564.  . 


<i=5»36(2)  (WaahJ  Giving  of  diattel  mortme 
on  fiztorea  is  ■omdent  evfdenca  of  intenfioii  that 
they  shall  retain  their  pMaonal  duuacter.— 
Boeringa  v.  Ferry,  164  P.  773. 

FOLLOWING  TRUST  FUNDS. 

See  Trusts,  4s»349.  357. 

FOOD. 

^6  (Or.)  Ll  O.  L.  fi  2227,  making  sale  of 
diseased  food  criminal  offense,  is  not  designed 
to  punish  persons  innocently  selling  diseased 
food  products  where  defects  are  Utent  and 
not  known  \t  time  of  sale.— Swank  v.  Battag- 
lla«  164  P.  706. 

FORBEARANCE. 

See  Contracts,  <9=>71. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.  OinX<  XJUkBIXJTT. 

•8=»9a)  (Okl.)  Right  to  mainUin  forcible  en- 
try and  detainer  is  not  determined  by  i^aintiff's 
right  of  posseaskMi,  hut  by  wfaeUwr  be  has  been 
in  possessioa  and  his  possession  has  been  taken 
away  by  force,  and,  unless  otherwise  provided 
by  statute,  one  never  in  possession  cannot  main- 
tain action.— Brown  v.  Mayhall,  164  P.  973. 

Under  Rev.  Laws  1910.  |S  5504,  5505,  aside 
from  relation  of  landlord  and  tenant,  one  who 
has  never  been  in  possession  cannot  maintain 
forcible  entry  and  detainer  against  one  In  pos- 
session under  colw  of  title.— Id. 

FORECLOSURE. 

See  Chattel  Mortgages,  «»2S6 ;  Mortgages,  *s> 
468-552. 

FOREIGN  CORPORATIONS. 

See  Corporation*,  «=s»66&,  691. 

FOREIGN  DIVORCE. 

See  Divorce,  «=»S30,  331. 

FOREIGN  JUDGMENTS. 

See  Judgment.  «»>aL7--K3.  « 

FORFEITURES- 

See  Deeds,  ^166,  175;   Insurance,  <&=>335- 
390 

FORMER  ADJUDICATION. 

See  Judgment,  «s»B82-707. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «s»192-294. 

FORNICATION. 

See  LewdncBB. 

FRANCHISES. 

See  Municipal  Corporations,  «=>680,  681. 

FRAUD. 

See  Brokers,  ^»34,  65 ;    Cancellation  of  In- 
struments, ^=>37 :    Evidence,  ^=^135,  434 
False  Pretenses ;    Fraudulent  Conveyance 
Insurance,  €^256^  655;  Judgment  ^ssSll 
Limitation  of  Actions.  ^=937;  Release. 
58;   Sales.  ®=»41 ;   Trusta,  Vendor 
and  Purchaser,  €=333. 

I.    DEGlBPTION  CON8TITUTINO 
FRAUD  AlTD  riABILTTT 
THBREFOK. 

«S9|3(2)  (Idaho)  To  establish  fraud,  it  must  be 
shown,  in  addition  to  folsitj  of  repneamtstlona 
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a  material  fact  upon  Thidi  partr  to  vluHn  they 
were  made  Itmoccntly  acted  to  nis  injury,  that 
I>arty  mabiiig  tbem  knew  them  to  be  falke,  or 
that  be  made  them  recklessly.— Parker  v.  Herroa, 
1G4  P.  1013. 

€=3 13(3)  (Idaho)  To  establish  fraud,  it  must  be 
shown,  in  addition  to  falsity  of  representationn 
of  a  material  fact  upcm  which  party  to -whom 
they  were  made  innoc^tly  acted  to  bis  injury, 
that  party  having  no  actaal  knowledge  made 
them  reckleasly,  without  knowledge  of  tbeir 
truth.— Parker  v.  Herron.  194  P.  1013. 
€=a20  (Or.)  Generally,  where  there  haa  been  an 
inspection  dt  a  person  making  an  exchange  of 
property,  false  representations  as  to  the  value 
cannot  be  made  the  basis  of  an  action  for  dam- 
ages.—Reimers  V.  Brennan,  164  P.  552, 
«=>22(1)  (Or.)  Where  parties  deal  at  arm's 
len^h  and  no  artifice  is  used  to  prevent  Investi- 
gation, the  purchaser  must,  as  a  rule,  nse  his 
means  of  knowledge  and  cannot  recover  for 
fraud  if  he  fails  to  do  so. — Redmerg  v.  Bren- 
nan, 164  P.  552. 

^=>27  (Kan.)  A  r^resentatitm  to  induce  the 
sale  of  a  stallion,  that  he  was  a  regiatned  Pem^- 
eron.  was  a  representation  that  he  was  a  Perch- 
eron  regularly  ze^stered  conformably  to  the 
statutory  standard.— Everhart  v.  Welch,  164  P. 
1098. 

4es>2&  <Okl.)  A  gmeral  creditor  may  not  main- 
tain an  action  against  a  third  party  for  fraud- 
ulently inducing  such  creditor  to  forbear  legal 
action  to  collect  his  .  debt.— Evans  v.  Bnrson, 
164  P.  471. 

^329  (OrO  Where  an  alleged  agent  made  af- 
fidavit that  he  was  owner  of  personal  property 
exchanged  for  real  estate,  and  gave  a  note  in 
his  own  name,  and  in  every  way  acted  aa  prin- 
cipal in  transaction,  an  undisclosed  principal 
could  not  bring  action  for  damages  for  deceit 
practiced  upon  such  agent — Crowder  T.  Yovo- 
vich,  164  P.  576. 

n.  ACTIONS. 

®=>59(3)  (Ariz.)  Where  plaintiff  pleaded  in  his 
reply  to  defendant's  counterclaim  for  fraud  In 
sale  of  land  that  the  land  was  of  the  value  paid 
by  defendant,  the  measure  of  defendant's  dam- 
ages was  the  difference  between  the  purchase 
price  and  the  actual  value  aa  found.— Wooley  r. 
Locamini,  164  P.  3ia 

(B)  Tr'lnl,  Jndsinent.  and  Review. 

43>64(1)  (Or.)  In  a  suit  for  damages  for  deceit 
in  sale  of  lands,  value  of  furniture  owned  by 
plaintiff  and  given  in  exchange  as  a  part  of  the 
consideration  for  conveyance  of  defendant's  land, 
held  for  the  jury.- Crowder  v,  Tovovich,  164  P. 
576. 

€=^65(1)  (Kan.)  In  action  for  damages  for  false 
representations  as  to  registration  induciug  plain- 
tin  to  purchase  a  stallion,  inadvertent  use  in  ia- 
struction  of  the  words  "warranted"  and  "war- 
ranty" for  "represented"  and  "represMitation" 
was  immaterial.— Flverbart  v.  Welch,  164  P. 
1098. 

FRAUDS,  STATUTE  OF. 

See  Trusts,  «»63Mr- 

V.  AOREEMEWTg  WOT  TO  BE  PEB- 
FORBCED  WITHIH  ONE  TEAK 
OB  DimiNO  UFETIMB. 

^s»44(4)  (Wash.)  An  oral  agreement  for  lease 
of  a  house  for  a  period  of  years  is  not  en- 
forceable—Boston Trust  Ca  t.  Evelon  Co.. 
164  P.  606. 

TZ.  BEAX  PBOFEBTT  AND  ESTATES 
AND  INTERESTS  THEREIN. 

4=956(1)  (Wash.)  An  oral  promise  to  convey 
realty  to  a  brother,  on  payment  of  price  h«ld 


to  create  no  interest  enforceable  either  in  law 
or  in  equity.— In  re  Mason's  Estate,  164  P.  20B. 
«==>S6(8)  (Or.)  L.  O.  L.  §  5132,  making  mining 
claims  real  «tate,  section  5134  making  mining 
claim  conveyances  subject  to  provisions  govern- 
ing other  realty,  and  sections  804,  808,  requir- 
ing conveyances,  etc..  of  real  estate  to  be  •  in. 
writing,  prevent  oral  proof  of  an  agreement  to 
purchase  a  mining  claim  interest. — Hinderliter 
V.  McDonald,  164  P.  37& 

Vm.  REQUISITES  AND  SUmOEBNO* 
OF  WRITING. 

15(2)  (Gal.)  Although  contract  sued  on  is 
not  signed  by  one  defoidant,  where  cros9K;om- 
plaint  alleges  that  later  contract,  reciting  that, 
previous  contract  between  defendants  named 
should  be  void  only  in  case  this  contract  is  com- 
pleted, is  signed  by  defendants  named,  incorpo- 
ration 1^  reference  in  snffidevt  to  satisfy  stat- 
ute of  fnnda.— Walsh  v.  Sbindart.  164  P.  795. 

IZ.  OPEBATION  AMD  EFFECT  OF 
STATUTE. 

«=9|28  (Or.)  Under  a  complaint  that  plaintiff 
advanced  money  for  defendant  to  pay  bis  share 
of  a  mining  claim  they  had  agreed  to  purchase, 
the  allegation  as  to  purchase  of  mining  claim  is 
material,  and  must  be  proved  by  competent 
evidenca— Hinderliter  r.  McDonald.  164  P. 
378. 

X.  PUBABING.  EVIDENGE.  TRIAL,  ■ 
AND  REVIEW. 

«s»l60(l)  (CaL)  Anegntion  tliat  defendanta  ex- 
ecnted  written  contract  means  that  all  of  them, 

faidnding  d^ndant  who  did  net  sip^,  ezecutad 
it,  and  defense  that  contract  was  within  statute 
of  frauds  because  not  signed  by  all  cannot  be 
taken  advantage  o£  undnr  genezal  demurrer,^ 
Walsh  V.  StanSart,  164  P.  796. 
^=a  152(1)  (CaL)  Defense  that  contract  sued  on 
is  withm  statute  of  frauds  because  not  signed 
by  one  defendant  is  available  under  answer  de- 
n^n^  g^grally  execatKm.— Walsh  v.  Standart, 

FRAUDULENT  CONVEYANCES. 

See  Attachment.  9=a41. 

I.  TRAMSFEflS  AND  TRANSACTIONS 
INVAUD. 

<C}  Property  snd  Rights  TrAUsferrcd. 

^=»43(1)  (Or.)  Tools  and  machinery  In  mill 
used  in  manufacture  purchased  by  plaintiff  in 
1911,  are  not  subject  to  execution  to  satisfy  a 
subsequent  judgment  secured  by  creditor  against' 
seller,  although  no  notice  was  given  of  the 
transfer;  L.  O.  L,  |  6^  et  seq.  before  amend- 
ment in  1913  (Laws  1D13,  p.  S37),  not  a[ 
ing  to  that  class  of  property.— Oolden  Rod 
Ing  Co.  V.  Connell.  WP.  588. 

U>)  Indebtedneaa,  Insolveiier)  mMA  Inteat 
of  OraKtor. 

ft=»5B  (Colo.)  A  deed  given  in  eonuderation  of 
support  and  maintenance  will  not  be  set  aside 
as  in  fraud  of  creditors  where  the  grantor  at. 
the  time  of  executing  the  deed  owned  other 
property  sufficient  in  amount  to  satisfy  existing 
indebtedness  in  the  ordinary  course  prescribed 
by  law  for  the  collection  of  debts. — Bx.  Collins 
Sat.  Bank  v.  Wbitton,  164  P.  309. 

m.  REMEDIES  OF  CREDITORS  AND 
PU1EU3HASERS. 

(I)  Trial. 

<8=3309(6}  (Colo.)  In  an  actton  to  set  aside  a 
deed  as  in  fraud  of  creditors,  instructions  re- 
lating to  the  retention  of  sufficient  property  to 
satisfy  the  debts  held  not  conflicting. — Ft.  Col- 
lins Nat  Bank  v.  Wbitton,  164  P.  W0, 
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FRIVOLOUS  APPEAL 

See  OoBts.  «=»260. 

FULL  FAITH  AND  CREDIT. 

See  Jndgmoit,  «=9»S17-823. 

GARNISHMENT. 

See  Attadimmt;  ^eeution, 

m.  PBOOEEDIMGS  TO  PROCUBE. 

<t=>8B  (Kan.)  'Where  affidavit  of  garnishment 
did  not  state  that  defendant  had  no  sufficieot 

troperty  liable  to  execntion,  as  required  hj  Gen. 
t.  1915,  f  7121,  but  defendant  voluntarily  ap- 
peared and  gave  bond  releasing  the  property  at- 
tached, be  could  not  question  validity  o£  affi' 
(lavit.— Bennett  v.  St  Mmija  Orain  Co..  164  P. 
259. 

VX.  PBOOEEDINGS  TO  SUPPORT  OK 

ENFORCE. 

$=3l80  (Okl.)  In  an  action  with  service  of  Rar- 
nishmoit,  garnishee's  answer  held  to  authorize 
court  to  determine  whether  the  facts  stated  ren- 
dered the  samiabee  liable  for  the  amount  of  his 
f^Iisations.— Arnold  v.  Burks.  164  P.  970. 

^»I87  (OkL)  Where  counsel  now  appcarinf!  did 
not  tiien  represent  any  of  the  parties  hweto, 
and  trial  court's  announcement  as  to  trial  was 
not  relied  upwi  by  defendant  ot  garnishees,  court 
did  not  err  in  overruling  motitm  based  on  such 
announcement  to  set  aside  judgment  against 
them.— Arnold  v.  Burks,  164  P.  §70. 

IX.  OPERATION  AND  EFFECT  OF 
GARNISHMENT,  Jin>OMENT, 
OR  PAYMENT. 

^=9230  (Kan.)  Where  garnishee  makes  no  an- 
swer and  issues  are  not  joined  and  no  judgment 
was  entered  and  no  execution  issued,  garnishee 
acquires  no  claim  against  debtor  under  an  as- 
signment of  judgment  against  the  debtor  render- 
ed in  another  acdtn, — ^Alexander  t.  Oarkson, 
164  P.  294. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  Principal  and  Surety. 

I.  REOUISITES  AND  VATIDITT. 

€=34  (Wash.)  A  contract  inducing  consumma- 
tion of  purchase  of  the  stock  of  a  corporation, 
whereby  part  of  the  sellers  warrant  its  liabili- 
ty not  to  exceed  a  certain  amount,  is  one  of 
warranty,  and  not  guaranty.— Pacific  Power  & 
Light  Co!  T.  White.  164  P.  602. 

^=>7(1)  (Okl.)  A  mere  offer  to  guarantj;  is  not 
binding  until  notice  of  its  acceptance  is  com- 
municated by  the  guarantee  to  the  guarantor ; 
but  an  absolute  guurantf  is  binding  upon  the 
guarantor  without  notice  of  acceptance. — Bays 
T.  Smith.  164  P.  470. 

€=>25(3)  (CalApp.)  EMdence  AeW  insufficient 
to  show  that  the  creditor  refused  to  accept  the 
first  of  three  guarantors  alone  so  as  to  release 
him  when  other  guarantors  were  secured. — 
Turttm  T.  Sbinn,  104  P.  38. 

nr.  REBSEDIE8  OF  OREDITORS. 

^=985(2}  (Cal-App.)  In  view  of  Civ.  Code,  i 
3532,  wuere  guarantor  denied  that  be  bad  been 
accepted  as  guarantor,  pleadiug  demand  or  no- 
tice held  unnecessary. — Turton  v.  Shinu,  164 
P.  88. 


GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  4=^151;  Spendthrift^ 

I.  OUABDIANBHIP  IN  GENERAL 

«=a4  (Idaho)  Under  Kev.  Codes,  |  5774,  par- 
ents of  minor  children,  being  themselves  compe- 
tent to  transact  th^r  own  business,  and  not  oth- 
erwise oosoitable,  are  entitled  to  the  guardian- 
ship and  custodj  €tt  mch  ctaildcoi.— Jain  t. 
Priest,  194iP,m. 

n.  APPOINTMENT.  QVAUFIOATION, 
AND  TENVRE  OF  GUARDIAN. 

«=»tO  (Cal.)  Under  Code  Civ.  Proc  S  1761, 
and  Civ.  Code,  fi  246,  snbds.  1.  4.  the  parent  of 
a  ^ild  under  age  of  14  being  ''competent,"  that 
is,  having  mental  and  moral  qualifications, 
though  not  having  the  necessary  means,  must 
be  appointed  guardian,  unless  by  enumerated 
act  or  omission  she  has  forfeited  right,  not- 
withstanding child's  intelligent  preference.— In 
re  Mathews,  164  P.  8. 

«c»t5  (Okl.)  That  guardian's  bond  is  payable 
to  state  instead  of  county  judge,  as  provided  by 
law,  does  not  invalidate  the  bond,  snd.  if  it  con- 
forms to  statute  showing  for  whose  benefit  it  was 
given,  such  party  may  maintain  an  action  tbere- 
on.~Hickinan  v.  Jackson,  164  P.  979. 
^»23  (Idaho)  A  corporation  to  whom  probate 
court  has  awarded  custody  of  children  may  re- 
sign its  guardianship  or  apply  to  court  for  per- 
mission to  surrender  them  to  their  parents; 
snch  matters  resting  with  the  probate  court. — 
Jain  V.  Priest,  164  P.  364. 
<3=>25  (Idaho)  Where  charitable  corporation  is 
made  guardian  of  a  child  by  probate  court's  or- 
der under  Sess.  Laws  1909,  p.  38,  court  may  ter- 
minate guardianship  the  same  as  it  may  do  in 
other  cases  of  guitrdianship.— Jain  v.  Priest, 
164  P.  364. 

When  it  appears  to  probate  court  that  guard- 
ianship of  minor  children  awarded  by  it  is  no 
longer  necessary,  it  may  be  terminated  on  rea- 
sonable notice  of  the  proceediogs  to  tbe  guard- 
ian.—Id. 

Society  to  which  probate  court  liad  given  cus- 
tody of  children  on  ground  of  unfitness  of  their 
parents  held  to  have  bad  Bufficieot  notice  of  pro- 
ceedings to  terminate  guardianship  to  be  bound 
by  court's  order.— Id. 

An  order  of  the  probate  court  which  had  given 
custody  of  minor  children  to  benevolent  corpo- 
ration restoring  the  children  to  their  parenta 
held  to  terminate  the  guardianship. — Id. 

IV.  SAI.E8  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

<^I03  (Okl.)  Ilev.  I^ws  1910,  §  63&4,  rclatiag 
to  limit  of  price  and  appraisement  ix  land  oC 
minors  and  private  guardianship  sale,  is  manda- 
tory, going  to  court's  jurisdiction  to  make  order 
of  confirmation,  and  an  order  violating  such 
provision  is  void  for  want  of  jurisdiction. — 
Winters  v.  Oklahoma  Portland  Cement  Co.,  101 
P.  965. 

«=>I07  (OkL)  Whore  colmty  court  obtains  ja- 
risdiction  of  guardianship  sale.  Irregularities  up 
to  its  order  of  confirmation  are  cured  by  the 
order,  which  may  not  be  collaterally  attacked 
loc  such  irreguiaritiee.— Winters  v,  Oklahoma 
Portland  Cement  Co^  164  P.  860. 

HABEAS  CORPUS. 

X.  NATURE  AND  GROUNDS  OF 
REMEDY. 

<S=»I  (Okl.Cr.App.)  Writ  of  habeas  corpus  is 
writ  of  right  granted  to  inquire  Into  all  cases  ot 
illogal  imprisonment.— Ex  parte  Blum,  164  P. 

136, 

®=>22(1)  (Cal.App.)  Judgment  of  conviction  of 
assault  to  commit  rape  is  not  void  on  its  face^ 
because  under  an  indictment  diarfiiig  statu torj 
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xmp«,  and  ao  catinot  be  nullified  thronsb  habeu 
oorpuB,  even  if  there  waa  error  in  admittiitc  en- 
denco  of  force,  which  quest! oa  can  b»  wvfewed 
onlj  on  appeal.— Ex  parte  DrouiaD,  164  P.  SOT. 
«B»29  (OkLCr^Lpp.)  One  impiitoned  in  penl* 
tentiary  under  T<nd  c(»iunitment  issued  by  court 
clerk  upcm  verdict,  where  no  judgment  waa  ren* 
dered  on  verdict,  will  be  discbawd  and  re- 
manded to  custody  of  the  trial  court.— Bx  parte 
Blum,  164  P.  136. 

«=»33  (OU.GrApp.)  Prior  to  fianc  petition  in 
error  only  qnestion  ot  ezoessiTe  bail  will  be 
considered  on  habeas  oorpos^Ex  parte  Burton* 
164  P.  135. 

XX.  JUBISDIOTIOK  FROOEEDXHOS, 

AND  REXJOBF. 

^953  (Okl.Cr.App.)  Petition  for  habeas  corpus 
on  ground  tiiat  conviction  and  sentence  were 
Tcdd  because  district  trial  judge  was  not  a  da 
jure  or  de  facto  judge,  but  was  a  naurper  of  the 
office,  leUt  insufficient  as  against  a  demurrer. — 
Ex  parte  Crouch.  164  P.  138. 
«=»62  (Okl.Cr^pp.)  Where  petitioner,  imme- 
diately after  filing  hig  petitioQ  for  habeas  cor- 
pus, filed  a  motion  to  dismiss  the  cau8&  the 
petition  would  be  dismissed.— Ex  parte  Camp- 
bell. 164  P.  1156. 

«s>65  (Idaho)  Under  Rev.  Codes,  Si  8816  and 
8342,  the  Supreme  Court  is  authorized  to  make 
a  writ  of  habeas  corpus  issued  by  it  returnable 
before  any  district  court— Jain  v.  Priest,  164 
P.  36t. 

^=^99(4)  (Idaho)  On  habeas  corpus  by  parents 
to  recover  custody  of  children  removed  by  the 
probate  court  because  of  parents'  faults,  the 
question  is  whether  those  faults  have  been  over* 
come,  and  the  material  evidence  Is  as  to  their 
conduct  since  children  were  taken  from  them. — 
Jain  V.  Priest,  164  P.  364. 
«s»102  adaho)  Under  Rev.  Codes,  |  B354.  Su- 
preme Court  on  habeas  corpus  may  examine  evi- 
dence to  determine  whether  there  was  probable 
cause  to  believe  that  the  crime  charged  was 
committed,  and  that  the  party  held  to  answer 
bad  committed  it.— Ex  parte  Bauph,  164  P.  529. 

Evidence  taken  at  preliminary  hearing  of  one 
charged  with  having  intoxicatine  liquor  in  his 
possession  contrary  to  law  Asm  not  to  show 
probable  caose  for  holding  blm  to  answer,  so 
that  (m  habeas  corpus  he  would  be  discharged. 
—Id. 

(Idaho)  The  judgment  of  a  district 
conrt  in  habeas  corpus  proceediag,  involving 
tta  custody  of  children,  is  appealable  within 
Beir.  Codes,  fi  4S07,  as  amended  by  Sess.  Laws 
1911.  c.  lll.-Jain  V.  Priest,  164  P.  364. 
«s>  1 13(1:2)  (Idaho)  Even  if  testimony  of  physi- 
cian in  parents'  proceeding  to  recover  custody 
ot  cbildr^  shoidd  have  been  excluded  as  a  privi- 
leged communicatl(m,  its  admission  was  not  re- 
versible error,  where  the  patient  also  was  a 
witness  and  gave  substantially  the  same  tuti- 
mony.-^ain  v.  Priest,  164  F,  364. 

On  habeas  corpus  by  parents  to  recover  ens- 
tody  of  their  minor  diuaren  tm  the  ground  that 
they  had  reformed  and  were  suitable  persons  to 
have  their  custody,  finding  of  district  court  in 
their  favor,  made  on  conflicti^  evidence,  would 
not  be  disturbed  on  appeaL — Id. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=»1032-1073 ;  Criminal 
IMW,  «=>1162-1174;  Homidde,  «s»339,  340. 

HEALTH. 

See  Food ;  Municipal  Corporations,  «=3>191. 

H.  REOV&ATXOira  AND  OFFENSES. 

«s>2l  (GaLApp.)  St.  1915,  p.  15S0,  regarding 
tuberculosis  bureau  and  granting  aid  to  coun- 
ties for  care  of  patients  is  a  valid  exercise  of 


BOrereign  and  police  power  of  stata  as  pur- 
pose o<  conntar  organisations  is  to  perform  state 
xnnetions  ana  state  may  employ  them  jointly 
with  Itsdf  or  alone  tajcarry  out  its  own  gen- 
eral govenimental  fnnctions  and  policy.— Sac- 
ramoito  Coun^  t.  Chambers,  164  P.  63B. 

HEARSAY  EVIDENCE. 

See  Ori^nal  Law,  «=»419,  420;  Byidence.  «s> 

HEIRS. 

See  Descent  and  Dbtribntion. 

HIGHWAYS. 

See  Constitutional  Law,  «»292;  Dedication; 
MunidiMl  Oo^oratiansi  «s>654-761. 

I.  EBTABXJSHBIENT,  ALTERATION. 
AND  DISOONTXNUANOE. 

(A)  BBtabllslxmeiit  br  Ppeacrlptton,  Vmtr, 

or  ReeoBnltlau. 

®=»5  (Cal.)  A  landowner's  use  of  a  beach  road 
within  the  confines  of  defendant's  property  for 
purpose  of  reacliiug  his  premises  does  not  es- 
tablish beach  road's  character  as  public  road. 
—People  v.  Bindge.  164  P.  633. 
®=»I7  (Cal.)  In  suit  to  abate  alleged  nuisance 
maintained  by  defendants  upon  and  across  pub- 
lic highway,  evidence  held  to  warrant  findings 
that  no  sncb  highway  bad  been  established.— 
People  V.  Bindge,  164  P.  633. 

(B)  KstabllsbmeBt  by  Statvte   or  8t«tn- 

toFT  Pvoeeedlav*. 

®=>30(6)  (Kan.)  Where  land  was  taken  for  a 
highway,  and  no  notice  of  the  view  was  served 
on  a  joint  life  tenant  living  in  the  county,  and 
there  was  no  notice  in  fact  to  or  waiver  by  her, 
the  proceedings  as  to  her  were  Ttdd  under  Gfen. 
St.  1915,  S  8769.— Brown  v.  Paul,  164  P.  288. 
€=s>64  (Kan.)  In  suit  to  enjoin  the  opening  ot 
proposed  highway,  demurrer  to  petition  netd 
properly  sustained  as  to  plaintiff  children  on 
account  of  their  uncertain  and  contingent  inter* 
est  in  the  land.— Brown  v.  Paul,  164  P.  28& 

In  suit  to  enjoin  the  opening  of  a  proposed 
highway,  demurrer  to  petition  was  erroneously 
sustained  as  to  plaintiff  wife,  a  joint  life  ten- 
ant, who  had  bad  no  notice,  as  required  by  Gen. 
St  1915,  I  3^69,  and  would  be  made  perma- 
nent, unless  she  indicated  her  willingness  to  pro- 
ceed no  i»rthar^I<L 

(D)  Title  to  and  Rlsht*  ol  Abnttlmv 

Owners. 

^=^93  (Cal.)  The  abutting  owner  is  deprived  ot 
right  to  destroy  shade  and  ornamental  trees  on 
the  side  of  a  h^hway  by  Pol.  Code,  §3  2633, 
2742.  4(M1,  subd.  39,  Code  Civ.  Proc.  §  733,  aud 
St  1909,  p.  1329,  regulatory  thereof.— Santa 
Barbara  County  v.  More,  164  P.  895. 

Statutes  regulatory  of  when  and  under  what 
circumstances  trees  on  a  highway  subserving 
useful  as  well  as  ornamental  purposes  may  be 
destroyed  is  constitutional,— Id. 

V.  BEOUIiATION  AND  USE  FOR 
TRATEX- 

(R)  Dae  ot  Hlscbvrar  nmd  Imyv  of  tbe  Road. 

^=>I75(1)  (Utah)  In  action  fco-  injuries  in  col- 
lision on  highway  between  motorcycle  and  auto- 
mobile, automobile  driver  was  not  liable  for  neg- 
ligence, if  any,  in  permitting  brakes  to  become 
deficient  where,  when  danger  was  discovered, 
collision  could  not  have  been  avertod. — ^Russell 
V,  Watkins,  164  P.  867. 

Passfuger  on  motorcycle  driven  on  wrong 
side  of  blghway  held  contrfbatorily  negligent,  so 
that  he  could  not  recover  from  tbe  owner  of  the 
automobile  with  wbich  the  moton^cle  oolHded. 
—Id. 
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^s»l76  (Wash.)  Id  action  for  injuries  to  pa*- 
Bcnger  in  antooiobilc  caused  by  driving  over  an 
embankment  on  highway  in  attempting  ta  pnaa 
another  aotomobile,  L«wa  1015,  p.  SM,  i  26, 
providing  that  vebidea  at  intersectiini  of  high- 
way ghoold  keep  to  right  of  intersectiona  when 
taming  to  right,  held  intended  to  prevent  colli- 
etons  and  not  apidieaUe^Bogdan  t.  Pappaa, 
IM  P.  208. 

^=s»IB4(2)  (Cal^pp.)  In  an  action  for'injuries 
aostained  by  a  cbild  when  itruck  by  an  antomo- 
bile  diverted  from  zoadway  by  a  collidon  with 
an  antomobile  operated  defmdant,  evidence 
held  to  Jnatify  a  finding  tbat  injnry  was  dae 
aolely  to  defendant's  negligence  in  operating  his 
car.— Dilger  v.  Whitder,  164  P.  49. 
«s>l84(2)  (Mont.)  Evidence  held  to  sfaow  that 
defendant,  driving  an  aabHOobile  which  collided 
with  plaintifTs  vehicle,  was  at  fault  In  fiiiling 
to  turn  to  rigfat  of  center  of  highway  In  paas- 
Ing,  as  required  by  I^aws  1913,  c.  72,  sabcD.  8, 
I  l.—Ravage  v.  Boyce,  IW  P.  887. 

Wh««  ooUIidon  between  defendant's  automo- 
bile and  plaintifTs  v^icle  occurred  on  plain- 
ti^s  side  of  tbe  road,  defendant  was  prima  facie 
n^Iigent  in  failing  to  avoid  frightening  plain- 
tiFs  mule,  as  required  by  I^ws  1913,  c  72, 
nibcb.  g,  i  8.-Id. 

^9 1 84(8)  (Mont.)  Evidence  being  conflicting  as 
to  whether  plaintiff  was  asleep  when  collision  oc- 
curred between  liis  vehicle  and  defendant's  au- 
tomobile, question  was  for  tbe  jury. — Savage 
V.  Boyce,  164  P.  887. 

^=al&4<4)  (Utah)  In  action  for  injuries  in  high- 
way collision,  instruction  deflninc  negligence 
held  not  erroneous.— Bossell  v.  Watkiia,  164 

P.  8fi7. 

^9 1 86  (CaULpp.)  Evidence  on  prosecution  un- 
der Pen.  Code,  f  367c,  of  driver  of  auto  for  not 
stopping  and  assisting  occupants  of  vehicle  col< 
lided  with,  held  sufficient,  as  against  claim  of 
want  of  knowledge  of  collision. — People  v.  Fod- 
era,  164  P.  22. 

Independently  of,  as  well  as  in  view  of.  Pen. 
Code,  8  20,  knowledge  by  driver  of  auto  tbat 
lie  has  collided  with  a  vebide  is  necessary  to  tbe 
offense  under  section  367e  of  failure  to  stop  and 
asidst  occupants  of  vehicle.— Id. 

HOMESTEAD. 

X.  KATUKE,  ACQUISITION,  AND 

EXTENT. 
(O)  Aeqnialtlon  and  Batabllsliincat. 

^s»3l  (Wash,)  Since  tbe  idea  of  home  is  the 
basis  of  Uie  bom«ttead  act,  the  declarant's  hon- 
est intentim  to  actually  occupy  premises  as  a 
home  is  necessary.— Scboenheiuor  v.  Tuengel, 
164  P.  748. 

«=>57(3)  (Wash.)  Evidence  that  plaintiff,  after 
entry  of  judgment  against  bim,  built  a  small 
house  and  lived  there  for  a  amBll  portion  of  tbe 
time,  held  insuffldent  to  show  homestead  occu- 
pation in  good  faith  under  Rem.  Code  191S,  I 
^2.— Schoenheider  v.  Tuengel,  164  P.  748. 

HOMICIDE. 

See  Criminal  Law,  ^761,  77a 

EZOVSABLE  OB  JVSTZFZABLE 
HOMXOUDE. 

(S=>I09  (Klont.)  Possession  and  exercise  of 
right  of  self-defense  are  necessary  to  personal 
safety  and  not  incompatible  with  tbe  public 
good.— State  v.  Merk,  164  P.  655. 
4^113  (Mont.)  Under  Rev.  Codes,  St  8301, 
8302,  if  one  committing  homicide  was  tbe  as- 
sailant or  engaged  in  mortal  combat,  he  must, 
In  good  faith,  have  endeavored  to  decline  any 
further  struggle  before  tbe  homicide  was  com- 
mitted.—State  v.  Merk,  164  P.  655. 
®3>||6(2)  (Mont.)  A  person  assailed  may  act 
upon  appearances  as  they  present  themselves 
to  Um  uid  even  day  hla  ananllant,  though  In 
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fact  he  is  not  in  actual  peril.  If  dredmstanees 
are  such  that  a  reasonable  man  would  be  ju>- 
tified  in  aetiiit  aa  be  did.-«tate  t.  Herfc,  IM 
P.  655. 

«=»  116(6)  (CU.App.)  A  homicide  is  not  jimtiS- 
able  unless  slayer  was  then  in  apparait  im- 
minwt  danger  of  losing  his  life  or  sostwiniDg 
serious  bodily  injuriea,  and  previous  threats  nn- 
accompanied  by  boatOe  acts  are  inaufficient. — 
People  V.  Gtmzalee,  164  P.  1131. 
«=>II8(1)  (Moat.)  A  person  assailed  by  anoth- 
er with  apparent  morderoDS  intent,  need  not 
retreat  and  aeefc  a  ^aoe  of  •afety.-^tate  v. 
Merk,  164  P.  655. 

«=9l  I8(^  (Wash.)  Where  an  assault  is  so  fierce 
and  imminent  that  the  person  assaulted  is  jus- 
tified in  honestly  believing  t^at  he  cannot  re- 
treat without  increasing  danger,  he  may  stand 
his  ground,  and  if  in  so  doing  be  kills  bis  as- 
sailant, he  is  justified.- State  v.  Meyer,  VU  P. 
826. 

«=»I22  (Wash.)  I>efendant  had  right  to  go  to 
defense  of  his  housekeeper  if  gbe  was  being  fe- 
loniously assaulted  and  to  do  aocb  things  iar  ber 
protection  as  she  might  have  done  had  she  been 
able  in  view  of  Rem.  &  Hal.  Code,  I  2406.— 
State  V.  Meyer,  164  P.  926. 

Where  accused  at  time  be  wounded  another 
was  acting  in  necessary  defense  of  his  house- 
keeper,  deceased  bad  no  right  to  go  to  drfenae  of 
such  other,  and  accused  could  stand  his  ground 
to  extent  of  taking  life  if  necessary. — Id. 

If  a  son  was  aggressor,  the  right  ot  father  to 
act  in  bis  defense  remained  in  abeyance  antil 
800  had  in  good  Caith  attemptsd  to  wididraw 
from  ctmflict.— Id. 

VI.  nCDIOTMEirT  A3n>  IHFORJCA. 
TION. 

€=>f27  (Idaho)  Under  Rev.  Codes,  f§  7677. 
7679,  and  7(i86,  an  information  charfing  that 
defendant  then  and  there  willfully  and  feloni- 
ously and  with  malice  aforethought  killed  and 
murdered  a  named  human  being  is  aafflcient  to 
charge  murder. — State  t.  Londhigh,  164  P. 
690. 

«==>i40  (Mont)  Indictment  held  not  to  state 
sufficient  facts  to  constitute  the  crime  of  at- 
tempt to  murder,  within  Rev.  C^es,  |  8894.— 
State  V.  Rains,  164  P.  540. 

Vn.  ETIDENOE. 
(A)  PreswBiptloKa  «Md  Bvrdem  ot  Proof. 

«=»i5l(l)  (Cal-App.)  Upon  proof  that  a  killing 
was  done  by  .a  defendant  and  nothing  further, 
preuumptioD  of  law  is  tbat  it  was  mahcious  and 
an  act  of  murder,  and  defeudaot  must  prove 
facts  in  mitit^ation,  excuse,  or  Justification  un- 
less they  arise  from  evidence  produced  against 
him.— People  v.  Searle,  164  P.  819. 
<t=»l51(l)  (Idaho)  Where  state  shows  defend- 
ant's commission  of  the  homicide,  burden  of 
proving  mitigation  or  justification  is  uiron  de- 
fendant, unless  evidence  tends  to  prove  only 
manslaughter  or  justification.— State  Land- 
high,  164  P.  69a 

(B)  AdmlsslbUltr  tn  Qraeiwl. 

e=»l57(5)  (Wash.)  Evidence  that  a  difficulty 
had  occurred  between  deceflHeLl'B  son  and  accused 
four  years  prior  was  properly  excluded.— State 
V.  Meyer,  164  P.  926. 

«=»t90(l)  (Wash.)  Ezolusion  of  testimony  that 
son  said  he  would  go  home  and  get  father  and 
(.'lean  out  whole,  bunch  was  improper,  where 
within  a  few  minutes  after  threat  be  and  father 
returned  armed,  and  the  father  was  killed.  -State 
T.  Meyer,  164  P.  920. 

(C)  DrlBsr  Deeloratlons. 

«»200  (Idaho)  TestimMiy  as  to  dedarationa 
of  deceased  mue  when  he  waa  oognizant  of  ap- 

{iroaching  dissolution  waa  admiBsible  as  a  dy- 
rg^  declaration,— State  v.  Lundhigh,  104  P. 
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^203(3)  (Oal.App.)  DedaratiiHis  that  "I  &m 
done,"  **!  am  going  to  di«,"  etc.,  indicated  a 
sense  of  impendlDg  death  aoffidflDt  to  render 
dying  dedarationB  admiBaUde^People  v.  Ooo* 
sales,  164  P.  1131. 

«»2I5(4)  (Okl.Gr^pp.)  Deceased's  statement, 
aa  part  of  his  dying  declaration,  "those  negroes 
shot  me  and  robbed  me,"  was  admisribte  as 
against  objection  that  it  was  deceased's  opin- 
ion.—Thomas  T.  State,  164  P.  996. 

(■)  WelsAt  mmM  BmMmiammTm 

«»228(1)  (GaLApp.)  Evidence  that  deceased 
shortly  after  a  shot  was  fired  was  mortally 
wounded  by  a  bullet  under  drcnmstances  which 
wonld  exdode  Inference  that  wound  was  self- 
inflicted  keid  direct  evidence  of  death  snffldent 
to  corpus  delicti.— People  T.  Searle,  104 

«»234^  (Okl.Cr.App.)  In  proeecntton  for 
murder,  evidence  corroborating  accotnplice's 
testimony  held  sufficient  to  sustain  a  convic- 
tion.--Moody  v.  State,  164  P.  676. 
^=»24l  (Idaho)  After  defendant's  commission 
of  a  homicide  is  shown  he  is  not  required  to  es- 
tablish mitigation  or  justification  by  a  pre- 
ponderance of  the  evidence,  but  only  to  the  ex- 
tent of  raisinr  a  reasonaue  doubt  as  to  his 
KoHt.— State  v.  liundhigh.  164  P.  690. 
«»244(1)  (Mont)  Evidence  held  to  show  that 
deceased  was  the  aggressor  throogbont  the  diC- 
Bculty  resulting  in  his  death,  so  that  accused 
was  josUfled,  m  faai  of  impending  great  bodi- 
ly injury.  In  shooting  deceased.— State  t.  Merk, 
164  P.  665. 

«=»255<1)  (CaLApp.)  In  view  of  Pen.  Oode.  f 
192,  defining  "manslaughter,''  evidence  held  to 
snstatai  finding  that  defendant's  conduct  in 
handling  a  rifie  which  reeolted  in  the  hMnidde, 
amounted  to  criminal  negligence,  renderii^  Mm 

Rilty  at  manslaughter. — People  t,  Bearl^  164 
819l   

VZU.  TBIAIto 
(O)  iMtrnetloaa. 

«=»300<7)  (Okl.Cr.App.)  On  a  trial  for  assault 
with  Intent  to  kill,  where  the  evidence  tends  to 
show  justification  in  self-defense,  the  court  mast 
Bobmit  instructions  properly  embracing  the  law 
of  self-defense.— Anderson  v.  State.  164  P.  128. 
•^300(7)  (Okl.Cr.App.)  Evidence  held  suffi- 
cient to  authorue  an  instruction  on  defendant's 
proTocstion  of  a  difficulty  u  affecting  his  right 
of  srif-defense.— Bashara  t.  State,  164  P.  S24. 
«=9300(?)  rWasfa.}  To  instruct  that,  before  one 
is  justified  m  taking  the  life  of  an  assailant,  be 
must  retreat  to  the  wall,  etc,  was  erroneous, 
where  accused  bad  no  opportunity  to  retreat- 
State  V.  Meyer,  164  P.  926. 
«s>309(l)  (CaL)  Instruction  Umitiiw  to  bodily 
injury  the  provoking  cause  of  beat  of  passi«i, 
killing  under  which  is  reduced  by  F«i.  Oode,  i 
192,  to  manslaughter,  is  oror.— Feoi^  t.  IiO- 
gan,  164  P.  1121. 

X.  APPEAL  AMD  ERBOB. 

4s»339  (Oal.App.)  There  is  no  reversible  error 
in  striking  out  testimony  of  previous  threats 
made  by  deceased  when  there  had  been  no  tes- 
timony of,  or  offer  to  prove,  a  hostile  act  1^  de- 
ceased at  time  kilhng^  although  evidence  re- 
ceived later  in  trial  might  have  furnished  a 
sufficient  foundatitm  for  etridcen  evidence.— Peo- 
ple V.  Oonsales.  164  P.  U31. 
«»340(1)  (Cal.)  There  being  other  drcnmstonc- 
es  calling  for  an  instruction  on  manriaughtor,  er> 
roneously  limiting  the  provoking  cause  of  heat 
of  passion  to  personal  injury  u  pzejudiciaL — 
People  T.  Logan,  164  P.  1121. 

HOUSEKEEPER. 

See  TTomicide,  <&=>122. 


HUMANITARIAN  DOCTRINE. 

See  Nf«Ugaice,  «=»88;  SUeet  Railroads^  «s» 
lOS. 

HUSBAND  AND  WIFE. 

See  Descent  and  Distribntioo,  ^=>52 ;  Divorce ; 
SMdence.  «s>2e9;  Judgment,  «=>206 ;  Manri- 
ag«;  WitnesaeB,  •3*5^^. 

m.  OONTETAMOEB,  OOlfTRAOTS.  AWP 
OTBER  TBAW8AOTIOWS  BETWEBW 
HUSBAKD  AND  WIFE. 

^=>47(1)  (Wash.)  Recording  a  deed  from  hus- 
band to  wife  held  to  conver  no  title  where  they 
simultaneously  executed  deeds  to^  each  other 
to  avoid  necessity  of  administration.— Btves  v. 
Roberts,  164  P.  916. 

The  rule  that  where  a  deed  executed  and  ac- 
knowledged is  found  in  the  grantee's  possession, 
a  ddivery  will  be  presumed,  does  not  apply 
where  a  husband  and  wife  executed  deeds  to 
each  other  simultaneously  to  avoid  administra- 
tion proceedings.— Id. 

V.  WIFE'S  SEPABATE  ESTATE. 

(D)  COBTeraneea  »nd  Oontvaota  to 

ConveT'. 

«=3l83  (Okl.)  Where  statute  allows  a  married 
woman  to  dispose  of  her  separate  estate  by  deed 
as  If  she  were  a  feme  sole,  the  discharge  of 
her  husband's  debt  constitutes  a  snffldent  con- 
sideration to  support  her  cxmveyance  of  her  sep- 
arate esUte.— Thomas  v.  Halsell.  164  P.  458. 

VI.  ACTIONS. 

^209(3)  (Cal.)  By  express  provision  of  Code 
Civ.  Proc.  f  427,  subd.  8,  the  husband  and  wife 
may  incorporate  in  one  cause  of  action  a  state- 
ment oi  the  damages  sustained  by  the  wife  on 
account  of  persmal  Injuries,  and  a  statement  of 
the  consequential  damages  suffered  by  the  hus- 
band.—Me^  V.  PadQc  Electric  Ry.  Co..  164  P. 
1117. 

«9>235(4)  (Wash.)  Where  the  verdict  found  for 
the  i>laintiff  against  "M.  B.  et  ax.,"  it  was  suffi- 
cient to  sustain  a  judgment  against  the  defend- 
ant husband  and  the  community  of  the  husband 
and  wife.— Hicks  v.  Baumgartner,  164  P.  743. 

Vn.  OOBIMUNlTy  PBOPEBTT. 

<8=>254  (Wash.)  Where  grantor  orally  prom- 
ised to  convey  land  to  a  brother  upon  payment 
of  price,  which  was  not  paid  until  after  broth- 
er's marriage,  and  to  which  payments  the  wife 
contributed  upon  execution  of  deed,  tbe  land 
became  community  property, — In  re  Mason's 
Estate,  164  P.  205. 

4=9267(1)  (CaLApp.)  Decree  for  permanent 
support  and  maintenance  In  fovor  n  wife  did 
not  affect  marital  relation,  and  until  marital  re- 
lation la  dissolved,  husband  is  entitled  to  con- 
trol community  property,  with  absolute  power 
of  disposition  otner  than  testamentary,  thoogh 
without  wife's  written  consent  he  cannot  make 
gift  or  conveyance  without  valuable  considera- 
tion, under  Civ,  Code,  |  172. — Johnson  v.  John- 
son. 164  P.  421. 

^267(2)  (Wash.)  Under  Rem.  Code  1915,  | 
5917,  giving  management,  control,  and  povrer 
of  disposition  of  CMnmnnity  property  to  hus- 
band, sale  by  wife,  contrary  to  instructions, 
known  to  purchaser,  is  void;  there  being  no 
unusual  situation.- McAlpino  v.  Kohler  & 
Chase,  164  P.  785. 

^267(9)  (Wash.)  €nanthorized  sale  by  wifb 
of  community  personalty  is  not  ratified  by  hus- 
band, BO  as  to  estop  him,  his  fnacrion  being  only 
on  statement  that  it  was  stored,  and  be  as  soon 
as  informed  of  sale  requiring  resdsaion^Mc- 
Alpine  v.  Kohler  ft  C!hase.  164  P.  7SS. 
«»270(:$  (Wash.)  Wife  held  propw  party  to 
action  against  husband  for  assault  in  taking 
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possesidon  of  commaaity  moptr^. — Geiasler  t. 
Geissler,  164  P.  746. 

«=»270(10)  rGal.App.)  Wife,  suing  husband  for 
Bep&rate  maintenance,  and  joining  his  relatives 
on  theory  Oiey  had,  by  fraudulent  emBpiracy, 
acquired  community  realty,  held  not  entitled  to 
decree  against  the  grantees,  who,  it  appeared, 
had  paid  foli  ralue  for  the  property,  and  there 
being  no  finding  of  fraud.— Jobnsoii  t.  Johnson, 
164  P.  421. 

$=>274(1)  (Wash.)  Where  a  son  on  mother's' 
death  took  a  half  interest  in  community  prop- 
erty, his  interest  cannot  be  charged  with  fam- 
ily expenses  iacnnred  by  father  subsequent  to 
mother's  death.— In  re  Mason's  Estate,  164  P. 
205.  ^ 

Where  a  son  on  mother's  death  took  a  half 
interest  in  community  property,  his  Interest 
cannot  be  charged  with  improvements  placed 
upon  the  property:  Rem.  Code  1916,  f  797,  not 
creating  such  liabUity.-*'Id. 
<@=>274(3)  (Wash.)  Where  a  eon  on  mother's 
death  took  a  half  interest  in  community  prop- 
erty, his  interest  is  chargeable  with  money  ad- 
vanced to  liquidate  debts  owing  at  mother's 
death,  if  claim  is  made  within  period  of  statute 
of  limitation  (Rem.  Codo  1916,  {  1368)^In  re 
MasMi'si  EUitate,  164  P.  206. 

tul  separation  and  separate 

maintenance. 

•3=>286  (Cal.App.)  Pur^>ose  of  wife's  suit  for 
separate  maintenance  is  specifically  to  enforce 
husband's  duty  by  directing  him  to  make  cer- 
tain definite  payments  at  regular  intervals  for 
her  support,  and,  subject  to  such  provision,'  re- 
lations of  parties  to  each  other  and  community 
estate  ia  unchanged.— Johnson  v.  Johnson,  164 
P.  421. 

(Cal.App.)  In  action  for  separate  main- 
tenance for  crud  treatment,  wife's  evidence  that 
defendant  had  had  intercourse  with  her  fre- 
quently before  marriage,  and  that  at  nearly 
every  such  occurrenra  had  promised  to  marry 
her,  held  improperly  admitted  as  without  issues 
and  calculated  to  prejudice  defendant.— Pedreira 
V.  Pedreira,  164  P.  30. 

In  action  for  separate  maintenance,  allega- 
tions of  specific  cruel  treatment  did  not  war- 
rant  evidence  of  specific  acts  of  cruelty  other 
than  those  presented  by  pleadings. — Id. 
®=>297  (CaUApp.)  In  wife's  action  for  aeparate 
maintenance  for  cruel  treatment,  law  requires 
that  jury  be  conWnced  of  cruelty  by  preponder- 
ance of  evidence  to  justify  finding  for  plaintiff. 
—Pedreira  v.  Pedreira,  164  P.  30. 
4S=>298'/a  (CalApp.)  In  wife's  action  for  sep- 
arate maintenance  for  cruel  treatment,  instruc- 
tim  held  erroneous  as  ignoring  conrideration  'of 
weight  and  credibility  of  evidence  of  cruelty, 
and  jury's  proper  function  in  relation  thereto, 
also  as  failing  to  state  elements  that  ^ould  en- 
ter into  determination  of  amount  to  be  awarded 
plaintiff.— Pedreira  v.  Pedreira,  164  P.  SO. 

In  wife's  action  for  maintenance  for  cruel 
treatment,  instruction  aa  to  general  cruel  treat- 
ment of  plaintiff  by  de^dant  held  not  Justified 
by  pleadings.— -Id. 

In  wife's  action  for  separate  maintenance  for 
cruel  treatment,  husband  had  right  to  expect 
that  the  jury  would  be  instructed  along  line 
suggested  by  nim  in  requests  concerning  his  the- 
or^^as  to  wife's  insanity  at  time  of  marriage. 

In  wife's  action  for  separate  maintenance  for 
cruel  treatment,  though  jury's  verdict  was  sim- 
ply advisory,  it  was  nevertheless  important  that 
the  jury  be  clearly  instructed.— Id. 
«s»298>/2  (CaLApP-)  Id  wife's  suit  for  separate 
maintenance  ana  support,  wherdn  she  joined 
husband's  relatives  on  theorv  he  had  fraudulent- 
ly conveyed  community  realty  to  them,  defend- 
ants were  entitled  to  findinss  on  issues  present- 
ed by  answer.— Johnson  t.  Johnson.  164  P.  421. 
4=9208(1,2)  (CaLApp.)  In  a  wife's  action  for 
separata  maintenance  £ar  cruel  treatment,  court 
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should  have  penDltted  inquiry  Into  plaintiff's 

necessities  and  her  manner  of  living  in  order 
that  suitable  award  might  be  made  tor  her 
maintenance.— Pedrelrm  t.  Pedi^ra,  164  P.  30. 
Wife  is  entitled  to  allowance  for  attorney's 

fee  in  suit  for  separate  maintenance  only  when 
necessary  to  enatue  her  properly  to  maintain  ac- 
tion, and  burden  is  on  ner  to  show  that  allow- 
ance ia  necessary ;  Ov.  Code,  (  137.  governing 
matter,  contemplating  allowance  phaJl  be  made 
only  when  necessary. — Id. 
«=»298(3>  (Kan.)  In  view  of  valid  antenuptial 
ureement  providins  that  if  the  wife  survived 
me  should  have  as  ner  separate  proi^erty  a  half 
interest  In  two  dty  lota,  and  of  her  waiver  of 
other  interest  In  husband's  property,  an  award 
of  $2,500  for  her  separate  maintenance,  in  ad- 
dition to  annual  allowance  of  $180,  was  exces- 
sive.—Cooper  V.  Cooper.  164  P.  153. 
^299(1)  (Cal.App.)  In  wife's  suit  for  main- 
tenance, wherein  she  joined  husband's  relatives 
on  theory  that,  by  conspiracy,  they  had  acquir- 
ed community  realty,  where  court  found  trust 
company  shonld  be  appointed  trustee  of  half 
of  community  estate  ft>r  wife,  judgment  i^ving 
such  fund  to  wife  absoliitelv  was  improper. — 
Johnson  v.  Johnson,  164  P.  421. 
^s>30l  (Cal.App.)  II  there  was  fraud  in  hus- 
band's conveyance  to  relatives,  there  was  no  au- 
thority, statutory  or  otherwise,  under  which 
court  was  warranted  in  renderinir  judgment 
against  relatives  for  $150  attorney's  fees  in 
favor  of  the  wife,  suing  busbaqd  for  support 
and^^lning  rdatlveB.— Johnson     Johnson,  104 

Z.  ENTIOING  AND  AUENATINO. 

®7>333(1)  (Cal.)  In  action  against  parents  for 
alienating  a  son's  affections  from  his  wife,  it 
is  presumed  the  parents  acted  for  the  best  in- 
terest of  their  chfld.— Hall  v.  HaU,  164  P.  390. 
'S=>333(3)  (Wash.)  In  suit  by  wife  against  fa- 
ther-in-law for  alienation  of  husband's  affec- 
tions, declaratioh  of  husband  that  his  father 
had  forbidden  him  to  talk  to  plaintiff,  and  that 
matter  was  in  hands  of  attorneys,  and  that  she 
would  have  to  talk  to  them,  held  admissible. — 
Jones  V.  Jones,  164  P.  757. 
«S9333(9)  (CaL)  PlaintiiFs  testimony  regarding 
minor  difference  with  her  husband's  parents 
held  not  to  sustain  a  verdict  against  them  for 
alienating  the  husband's  affections,  where  plain- 
tiff bud  abandoned  her  husband  and  it  did  not 
appear  his  affection  for  her  had  ceased.— Hall 
V.  Hall,  164  P.  390. 

To  establish  willful  alienation  of  a  husband's 
affections  by  his  parents,  ^e  proof  must  be  ex- 
tremely high,  since  it  is  not  Ifgntly  inferred  that 
a  parent's  conduct  toward  a  child  is  prompted 
by  malicious  motives. — Id, 

<Ss»333t9)  (Cal.App.)  In  wife's  actiMi  against 
parents  of  woman  for  having  alienated  affections 
of  plaintiff's  husband,  who  had  sought  illicitly 
the  r^ard  of  defendants'  daughter,  evidence  held 
not  to  show  that  defendants  were  ever  guilty  of 
conduct  tending  to  alienate  affections  of  such 
husband.— VanTasseU  v.  Heidt.  164  P.  817. 

i3s>333(9)  (Wash.)  In  a  suit  by  wife  sgainst 
father-in-law  for  alienation  of  husband's  affec- 
tions, malice  may  be  shown  by  conduct  as  well 
as  testimony  of  person  whoso  condition  of  mind 
is  subject  of  inquiry.- Jones  v.  Jones,  164  P. 
757. 

In  suit  by  wife  against  father-in-law  for  alien-' 
ation  of  husband's  affections,  evidence  warrant- 
ing inference  of  malice  of  defendant  held  suffi- 
dent  to  take  case  to  jury.— Id. 

<^334(3)  (Wash.)  In  suit  by  wife  against  fa- 
ther-in-law f<Hr  alienation  of  husband's  affections, 
as  it  appeared  that  defendant  consented  to  mar- 
riage to  avoid  criminal  prosecution  of  son,  in- 
tending to  secure  divorce  of  parties,  and  that 
he  kept  his  son  away  from  plaintiff,  sudi  action 
beiag  in  opposition  to  regard  o£  public  poUtar 
for  maintenaiuM  of  marriage  relatim,  n.  vudict 
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of  p2JSO0  win  not  be  dbtdibad  M  ranlt  of 
praodice  on  tbe  ^und  of  its  Rise  alooo.— Jonm 
T.  Jones,  164  P.  7B7. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnessea,  «S=>360-405. 

IMPLIED  CONTRACTS. 

See  AecoDBt  Stated ;  Maaef  Lent. 

IMPLIED  REPEAL 

See  Statutes,  «=s>159. 

IMPLIED  WARRANTY. 

See  Sales,  4se>268~273. 

IMPRISONMENT. 

See  Arrest ;  False  Imprisonment ;  Habeas  Cor- 
pus. 

IMPROVEMENT  DISTRICTS. 

See  Municipal  CorporatUHu.  «e»40a 

IMPROVEMENTS. 

See  OoustitutioQa]'  T<aw,  ^=»200 ;  Landlord  and 
Tenant,  «»157, 159;  Mechanics'  Uens:  Mu- 
nieipal  CorporatlMis,   «s»279-570:  PubUc 

IMPUTED  NEGLIGENCE. 

See  NegByence,  «=»00,  98. 

INCUMBRANCES. 

See  Partition,  «s>88. 

INDEMNITY. 

See  Guaranty :  Principal  and  Snietjr ;  Sheriffs 
and  Constables,  «s>92. 

INDEMNITY  INSURANCE. 

See  Insaranee,  $=3435. 

INDIANS. 

See  Executors  and  Administrators,  ^stVSZ. 

«=»f5(l)  (Okl.)  Mansf.  Dis:.  Ark.  18S4,  e.  27,  { 
642,  providinK  that,  on  conveyancti  of  real  estate 
by  a  person  not  having  the  legal  title,  a  subae- 
qaent  after-acquired  title  shall  pass  to  the  gran- 
tee,  has  no  application  to  a  conveyance  by  a 
Cherokee  freedmaQ,  where  at  the  time  it  was  in- 
valid, beins  expressly  prohibited  by  law,  though 
thereafter  the  grantor  obtained  title  and  was 
authorized  by  law  to  conv^. — Vann  v.  Adams, 
164  P.  113. 

Where  an  adult,  not  of  Indian  blood,  but  a 
member  of  the  Cherokee  tribe,  prior  to  his  al- 
lotment conveyed  land,  a  part  of  the  public  do- 
main of  the  Cherokee  Indians,  afterwards  se- 
lected by  Mm  as  his  eurplaa  allotment,  Act 
Cong.  April  21,  1904,  c,  1402,  removing  restric- 
tions on  the  alienation  of  the  land  of  such  al- 
lottees, did  not  apply  till  after  he  had  selected 
his  allotment. — Id. 

«=3>27(3>  (Okl.)  Where  minor  citisen  of  Choc- 
taw Nation  aues  to  set  aside  void  guardianBhip 
sale  of  his  land  and  alleges  that  be  has  re- 
ceived no  part  of  consideration,  he  need  not 
tender  or  pay  back  such  consideration  as  a  pre- 
requisite to  maintenance  of  suit.— Winters  v. 
Oklahoma  Portland  Cement  Co.,  164  P.  965. 


INDICTMENT  AND  INFORMATION. 

See  Assault  and  Battery,  «s>78 ;  Criminal  Le.w, 
«=962S;  Homicide,  «s»127,  140;  Intoxicate 
ing  Liquors,  <S=3215,  221;  Obstructing  J^us- 
tice,  <3=s>ll. 

V.  AEQUISITEB    AKD  SUFFIOIENCT 
OF  ACCUSATION. 

^syS9  (Mont.)  Where  speciQc  crime  is  divided 
into  degrees,  it  is  sufficient  to  charge  eommls- 
sion  of  substantive  offense:  it  being  jura's 
duty,  under  Rev.  Codes,  §  9324,  to  determine 
from  evidetice  particular  degree  of  crime  of 
which  accused  is  guilty.— State  t.  Wiley,  164 
P.  84. 

®=9llO(3)  (Wash.)  An  ^formation  charging  a 
crime  defined  by  statute  is  sufficient  wnen 
drawn  in  the  language  of  the  statute.— State  t. 
Richter,  164  P.  250. 

«»l|l(l>  (Okl.Cr.App.)  In  a  prdsecution  for 
statutory  rape,  the  defense  the  accused  w^as  less 
thsn  13  years,  created  by  Rev.  Laws  1910,  | 
2415,  need  not  be  negatived  in  the  indictment 
or  information.- Penn  v.  State,  164  P.  992. 
<S=9|||(2)  (Wash.)  Exceptions  and  provisos 
found,  not  in  die  enactin);  clause  of  a  criminal 
statute,  but  In  subsequent  clauses,  are  regarded 
as  matters  of  defense,  and  need  ncrt  be  negatived 
in  the  information  nor  proven  by  the  state. — 
State  V.  Bartow,  164  P.  227. 

Initiative  Measure  No.  3  (T^wa  1915.  p.  4) 
I  7,  allowing  registered  druggists  to  sell  In- 
toxicating liquors  for  certain  purposes,  Is  not 
an  enacting  clause,  since  it  creates  no  offense, 
but  simply  contains  exceptions  to  the  crime  cre- 
ated and  defined  in  section  4.— Id. 
$=»fl9  (Wash.)  Under  Initiative  Measure  No. 
3  (Laws  1015,  p.  3)  S  4,  prohibiting  sales  of  in- 
toxicating liquors,  and  section  7,  allowing  reg- 
istered druggists  to  sell  for  certain  purposes, 
all^ations  in  an  information  charging  accused 
with  being  a  registered  druggist  and  selling  for 
a  prohibited  purpose,  may  be  rejected  as  sut^ 
plnsage,  since  they  oo  not  identify  the  crimes 
—State  V.  Bartow,  164  P.  227. 

INDORSEMENT. 

See  Criminal  Law,  «=»628;  Elections,  «s»177. 

INFANTS. 

See  Adoption  ;  Bastards;  Guardian  and  Ward  ; 
Habeas  Coitus,  <^90,  102;  Lewdness.  <S=' 
10. 

Xn.  PBOPEBTT  AMB  COITTXTAITCES. 

«»3I(1)  (Kan.)  Code  Ciy.  Proc.  fi  16,  reUting 
to  actions  by  persons  under  disability,  does  not 
apply  by  analogy  in  determining  whether  a  mi- 
nor devisee's  deed  to  a  Ufe  tenant  was  disaf- 
Qrmed  vltUn  a  reasonaUe  time  after  readiing 
majority.— Ralph  v.  Ball,  164  P.  1081. 

Vn.  ACTIOKB. 

4=s>89  (Kan.)  In  action  against  nonresideut 
minora,  where  the  only  service  obtained  is  by 
publicaticm,  no  judgment  can  be  mdcred  tliat 
will  affect  their  title  to  land  in  another  state.— 
Terry  v.  UiUer,  164  P.  161. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE  TAX. 

See  Taxation,  «=s>S62-^. 

INJUNCTION. 

See  Appeal  and  Error,  <8s>964 ;  Chattel  Mort- 
gages, <ts>266;    Execution,  «s>172;  Uigh- 
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ways,  €=s64  ;  Limitation  of  Actions,  4=>111 ; 
Municipal  Corporations,  ^^513,  536,  538 ; 
Specific  Performance,  ^=»127 :  Taxation,  ^» 
607. 6(»;  Waters  and  Water  Gounes,  «=»177. 

L  NATtTRE  Ain>  GROmTDS  IM  GBN- 
ERAJL. 

(A)  Fratnre  and  Form  of  Remedr. 

«=»4  (Wash.)  Begardless  of  Bern.  Code  1915,  8 
1723,  Supreme  Court  may,  under  Const  art.  4, 

J 4,  pending  appeal  from  judgment  denying  in- 
unction against  execution  and  disposal  of  coun- 
tj  bonds,  restrain  issuance.— Bier  t.  dements, 
164  P.  82. 

(B)  Grounds  of  Relief. 

^=»ll  (Idaho)  An  injunction  will  not  issue  un- 
less the  party  ajrainst  whom  the  relief  is  sought 
is  violatiog,  or  threatens  to  violate,  some  right 
of  the  party,  seeking  the  remedy.— BrunzeU  v, 
Sterenson.  164  P.  Sd. 

H.  SUBJEOTB  OF  PROTEOTIOIT  AlfD 

(C)  Comtr«etB. 

'«=362(1)  (Oel.App.)  Where  purtdiaser  bad  for- 
fated  land  by  breach  ot  a  reatnction  against 
sale  of  intoxi<wits,  an  inJnnctitHi  against  further 
breadi  was  proper.— Southern  Pac.  B.  Oft  r. 

Blaiadell,  164  P.  804. 

th.  vioi^tion  and  pmnsHMENT. 

«:s>230(2)  (OkLjCr.App.)  Information  charging 
contempt  for  violating  injunction  order  alleged 
to  have  been  "duly  and  legally  issued"  was  suffi- 
cioit  as  against  demurrer  on  ground  that  it  did 
not  speciocal^  plead  that  inunction  bond  had 
been  gtvm.— Fanners*  State  Bank  of  Texhoma 
V.  State,  164  P.  132. 

INSANE  PERSONS. 

See  Wills,  «=>34,  168.  164. 

INSOLVENCY. 

See  Bankruptcy;  Gorporattons,  «s»544,  G45^ 

INSTRUCTIONS. 

To  jury,  see  Criminal  taw,  «=9758-830,  868; 
Trial,  «=*194-296,  424. 

INSURANCE. 

See  Appeal  and  Error,  «=»1046 ;  Contracts,  <*=> 
107 ;  DamflgeB,  <S=^ ;  Death,  e=»2 ;  Kefor- 
mation  of  Instruments,  ^^S.  45;  Schools 
and  School  UUtriets,  «»82,  90;  THal,  «=* 
250. 

II.  IMSURANOE  GOMPAHXES. 

(B)  Hntnal  CompantcB. 

€=355  (Idaho)  County  mutual  fire  insurance 
company  cannot  accept  a  member  whose  lia- 
bility may  be  limited.— School  Dist  No.  8,  Twin 
Falls  County,  v.  Twin  Falls  County  Mut.  fire 
Ins.  Co..  161  P.  1174. 

m.  I1TS0RANOE   AOElfTS  AND 
BROKERS. 

(A.)  Affener  tor  Inanrer. 

^=373  (Kan.)  Local  soliciting  agent  without 
authority  to  issue  fire  policies,  but  who  merely 
procures  applications,  collects  premiums  and 
delivers  poUcies,  is  not  the  Insurer's  "general 
agent"— Petdjohn  St.  Paul  Fire  ft  Marine 
Ins.  Co.,  164  P.  1096. 

^9i74  (CaLApp.)  Where  life  insurance  com- 
pany requested  Ia  to  act  as  agent,  but  was  in- 
formed by  L.  be  could  not  do  so  on  account  of 
connection  with  another  company,  and  contract 
was  made  in  name  of  L.'s  wife,  and  L.  was  to 
obtain  the  business,  Li.  was  authorized  by  the 
company  to  solicit  life  insurance.— Goldstcme  v. 
Columbia  Life  ft  Trust  Co.,  164  P.  416. 


9=»94  (Cal.App.)  Life  insurance  oompany,  by 
violation  of  Pol.  Code,  {  638.  In  not  filing  au- 
thority to  one  to  act  as  its  sgent.  may  not  ab* 
solve  itself  from  liability  on  contract  that  ft 
baa  ratified,  though  contract  m»  have  been 
secured  by  person  not  agent  or  soudtor  within 
the  istatute.— Goldstone  v.  ColumUa.  Life  tt 
Trust  Co.,  164  P.  416. 

(B)  AvemoT'  fov  AppllMat  or  Inaared. 

^»II2  (CaLApp.)  Where  agent  of  life  insurer 
wrote  false  answers  into  insured's  application, 
after  delivery  of  policy  to  Insured  it  was  lat- 
ter's  duty  to  noti^  insurer  of  fraud  attanpted. 
and  by  silence  be  approved  agent's  foaudulent 
act  and  became  responidble  therefor.— Goldstone 
T.  Columbia  Ufe  &  Trust  Co..  164  P.  416. 

V.  THE  OOBTTRAOT  IK  QENEBAL. 

(A)  K««MVO,  BoawtaUea,  mnM  Vslldlty. 

«=»I42  (CaLApp.)  Where  holder  of  life  pcriicv 
containing  false  statements  niaterial  to  rim 
fraudulently  inserted  in  appUcati<m  by  mgtat 
died  within  four  months  without  repndiaUng 
agent's  firaad  to  insarer,  such  delay  was  fatu 
to  liability  of  insurer  on  policr^^ihddabMM  t. 
ColumbUXife  ft  Trust  Co.,  164  P.  416. 

IX.  AVOISAHOE  OF  POUCT  FOR  BUS- 
REPRESENTATIOlf,  FRAUD.  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

<A}  Grounds  1b  GenerAL 

«S3256(2)  (Or.X  A  fraudulent  misrepresenta- 
tion avoiding  a  fin  lasunuice  ^K>licy  must  have 
been  knowingly  false,  have  misled  the  insnrar, 
and  increaaed  the  risk.- Waller  v.  City  <rf  New 
Tork  Ins.  Co.,  164  P.  960. 

(B)  Hattars  Relatlu  to  P*«»«rtr  or  I»- 
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^»282(8)  (Or.)  A  party  in  possession  under  a 
partly  performed  contract  for  purchase  of  real- 
ty is  the  sole  and  unconditional  owner  in  fee 
simple  within  the  Oregon  standard  fire  insur- 
ance p(^cy.— Wallw  T.  City  of  Ncnr  Xoik  Ins. 
Co.,  164  P.  9S8. 

^288(1)  (Wash.)  Breach  of  condition  of  fire 
policy,  for  it)  being  void  if  there  be  other  insur- 
ance not  indorsed  thereon,  not  contributing  to 
the  loas.  under  S  Bern,  ft  BaL  Oode,  1  606»-S4 
does  not  avcdd  liaUlity.— Bamat  v.  California 
Ins.  Co.  of  San  Francisco,  164  P.  219. 

X.  FORFEITUBE  OF  FOLXCT  FOB 
BREAOH  OF  PROKUEORT  WAR- 
RANTT.  COVENANT,  OR  OONSI- 
TION  SVBEEQUBNT. 

(B)  Hatters  Relating  to  Pro»«rtir  or  la- 
ter est  Inanred. 

^335(2)  (Wash.)  Mode  of  accounting  of  hold- 
ers of  policy  of  burglary  insurance  on  stock  of 
goods  held  sufficient  compliance  with  require- 
ment of  policy  that  insured  should  not  be  liable 
if  accounts  of  insured  were  not  so  Icept  that  ac- 
tual loss  could  be  accurately  determined  there- 
from,—I  lor  witz  y.  United  States  Fidelity  & 
Guaranty  Co.,  164  P.  77. 

<S=>336<2)  (Kan.)  Provision  that  other  insur- 
ance without  consent  of  insurer's  secretary  and 
general  agent  should  avoid  a  fire  policy  is 
binding  on  parties,  unless  provision  has  been 
waived  by  insurer's  authorized  agent. — Petti- 
jphn  V.  St.  Paul  Fire  ft  Marine  Ins.  Co.,  164 
P.  1096. 

XI.  ESTOPPEI.,  WAIVER.  OR  AOBEE- 

MENTS  AFFECTUrO  RIGHT  TO 
AVOID  OR  FORFEIT  FOLIOT. 

•S=>378(3)  (Kan.)  Knowledge  of  a  local  solieit- 
iug  agent,  who  was  not  ue  Insurer's  general 

agent  that  other  Insurance  bad  been  subee- 
quently  taken  without  insurer's  consent,  is  not 
chargeable  to  the  insurer. — Pettij<^n  v.  St  Paul 
Fire  ft  Marine  Ina.  Co..  164  P.  me. 
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«&B>378(8)  (OkL)  liocal  a«nit'f  kbowledge  that 
insured  had  no  fireproof  safe  and  was  keepiDC 
bis  bo(^  etc.,  in  tbe  buUdinr  where  he  slept, 
reljing  on  agent's  representation  that  was  a 
sufficient  compliance  with  iron  safe  dause,  was 
the  knowledge  at  insnrer.— North  River  Ins. 
Co.  of  NewYork  t.  (VOonner.  164  P.  982. 
^384  (Or.)  Under  Standard  Policy  Law,  I* 
O.  U  U  4666,  4668,  as  amended  by  Laws  1911, 
p.  279,  the  statutory  conditions  as  to  ownership 
of  insured  property  cannot  be  waived  except  in 
writing  attached  to  or  upon  the  face  or  the 
policy.— Boardman  v.  Insurance  Co.  of  State  of 
Pennsylvania,  164  P.  658. 

<3=»388<8)  (Kan.)  Fact  that  after  the  fire  the 
^juRter  conferred  with  insurer's  local  agent  as 
to  value  of  building  and  the  amount  necessary 
to  restore  it,  did  not  waive  condition  that  other 
Ensnrance  without  insurer's  consent  should 
avoid  the  policy.— Pettljohn  v.  St.  Paul  Fire  ft 
Marine  Ins.  Co.,  164  P.  1096. 
®=»390  (Okl.)  Insurer  knowing  that  insured,  in 
reliance  on  its  agent's  representationB  was  not 
complying  with  policy's  iron  safe  clause,  held 
estopped  to  invoke  breach  of  such  clause  in 
avoidance.— North  Siver  Ins.  Oo.  of  New  York 
V.  O'Conner,  164  P.  882. 

Xn.  BISKS  Aim  CAUSES  OF  LOSS. 

<C)  GnsrBntT'  And  Indemnltr  Insarsnee. 

^9439  (Cal.)  Under  a  liability  policy  insuring 
nintinst  sums  paid  by  Insured  toward  Rstiafying 
judgments  against  him,  insured's  fftring  a  note 
for  such  a  judgment  constitutes  a  Myment  ren- 
dering insurer  liable. — Rodgers  t.  Pacific  Oouit 
Casualty  Co.,  164  P.  1116. 

XrV.  NOTICE  AHD  PROOF  OF  LOSS. 

4=3530  (Kan.)  Amount  claimed  in  proof  of  loss 
will  not  preclude  insured  from  showing  a 
greatn  loss,  where  insurer  baa  not  been  misled 
or  induced  to  chance  its  position  by  statements 
in  the  preliminary  jvoof. — Boutross  v.  Palatine 
Ina.  Co.,  Limited,  of  Lond<u,  Bn^^d.  164  P. 
1069. 

«s»555  (Wash.)  Construed  liberally,  as  requir- 
ed thereby,  3  Bern.  &  Bal.  Code,  8  6059-84, 
iwrmits  waiver,  after  loss,  of  provision  of  fire 
policy  requiring  sworn  proofs  of  loss  within  60 
daya.— Bamat  r.  California  Ins.  Co.  of  San 
Francisco.  164  P.  219. 

«a»558(6)  (Kan.)  A  tender  of  a  sabstaatial  sum 
in  full  settlement  of  insured's  claims  operated 
as  a  waiver  of  all  claimed  defects  in  the  proof 
of  loss,  notwithstanding  policy  provision  that 
no  one  eonld  waive  such  proems.— Ring  v.  Pha'n- 
iz  Assnr.  Ca,  Umited,  of  Landcm.  164  P.  303. 
C»S59(1)  (Wagh.^  Burglary  insurer's  refusal 
to  recognize  liability  for  loes  after  proofs  have 
been  furnished,  without  specific  objection  on 
ground  of  insufficient^  of  proofs,  is  waiver  of 
any  informality  or  defects  in  them,-~Hoiwitz  v. 
United  States  Fidelity  Guaranty  Co.,  164 
P.  77. 

XT.  AJorawoKBtn  or  loss. 

4=»572  (Kan.)  Where  agreement  for  sobmis- 
sion  under  fire  insurance  policies  provided  for 
appointment  of  two  appraiBers  to  appoint  an 
nmi^re.  and  that  award  signed  by  any  two 
riioutd  be  binding,  <aie  appraiser,  by  withdraw- 
inp,  could  not  prevent  the  other  two  from  com- 
pleting the  award. — Boutross  v.  Palatine  Ins. 
Co.,  Limited,  of  I/>ndon,  England,  164  P.  1069. 
4=^574^1)  (Kan.)  Award  of  apnralaers  under 
fire  pohcies  was  not  void  for  their  failure  to 
strictly  comply  with  provision  of  agreement  of 
submission  that  they  should  determine  actual 
cash  value  of  articles  and  place  damages  on 
each  separately.— Boutross  v.  Palatine  Ins.  Co. 
Limited,  of  London.  England,  164  P.  1069. 


•3»574(7)  (Kan.)  In  action  upon  award  nnder 
fire  insurance  policies  where  answer  pleads 
that  award  was  fraudulent,  defendant  has  the 
burden  of  proof.— Boutross  v.  Palatine  Ins.  Co., 
Limited,  of  London,  England,  164  P.  1069. 

xvm.  AcnoKs  ok  policies. 

«a>62l  (Waib.)  Where  burglary  policy  provided 
no  suit  diouM  be  broog^t  until  three  months  aft- 
er particulars  of  loss  had  been  furniAed,  par- 
ticulars were  furnished  January  0th,  and  com- 
pany notified  diadaimed  liability*  making  no  ob- 
jecnon  to  proofs,  action  was  not  prematurely 
commenced  March  9th.— Horwits  v.  United 
States  Fidelity  &  Guaranty  Co.,  164  P.  77. 
€=»640(2)  (Or.)  Defendant  fire  insurance  com- 
pany's allegations  that  plaintiff  secured  insur- 
ance on  a  house  which  defendant  had  previous- 
ly refused  to  insure  by  misstating  itp  name  and 
location,  held  insufficient  where  facts  showing 
the  materiality  of  sncfa  representadona  or  dam- 
age to  defendant  were  not  stated. — Waller  v. 
City  of  New  Yorii  Ins.  Co.,  164  P.  969. 
<S=s>S4l(2)  (Or.)  An  insured  cannot  declare  up- 
on the  policy  and,  when  charged  by  insurer's 
answer  with  shortcomings,  reply  that  such  omis- 
sions were  waived. — Waller  v.  City  of  New 
York  Ins.  Co.,  164  P.  959. 
«=»65S(2)  (CaLApp.)  In  action  on  life  policy, 
insurer  setting  up  false  answera  of  insured  to 
material  questions,  and  plaintiff  claiming  such 
answers  were  falsely  written  in  application  by 
agent  of  insurer,  court  was  technically  in  er- 
ror in  snstainlng  objection  to  questions  on  mat* 
ter  asked  of  agent  who  was  not  ag«it  within 
Pol.  Code,  8  633.— Goldstooe  v.  GMumbia  Ufe 
Sc.  Trust  Co.,  164  P.  416. 

«=s>665(l)  (Wash.)  In  action  on  bui«lary  pol- 
icy, evidence  held  anfficient  to  sustain  finding 
of  trial  oourt  that  plaintifEs  real  owners  of 
goods  and  had  Insurable  interept.— Borwitz  v. 
United  Statea  Fidelity  &  Guaranty  Co.,  164 
P.  77. 

«=>665(3)  (Wash.)  In  action  on  burglary  pol- 
icy, evidence  held  insufficient  to  show  insnrw's 
accounts  were  inaccurate,  or  that  court  was 
not  justified  in  finding  that  sufficient  accounts 
had  been  kept  in  compliance  with  policy.— Hor- 
witz  V.  United  States  Fidelity  &  Guaranty  Co., 
164  P.  77. 

In  action  on  burglary  policy,  evidence  held  In- 
sufficient to  require  holdiiuc  tiiat  goods  were 
overvalued  by  insured  when  applying  for  insur- 
ance.— Id. 

i3s>665{4)  (Wash.)  In  action  on  burglary  pol- 
icy, evidence  A«Id  sufficient  to  show  tb^  loss 
by  burglary  was  sustained  by  tlaintUEEk— Hor* 
witz  V.  Unit«d  States  Fldell^  &  Onaianty  Co., 
164  P.  77. 

iS=>668(in)  (Wash.)  Whether  there  has  been  a 
waivei;  of  conditions  of  an  insurance  policy  is 
not  a  question  for  the  courtj  where  the  facts  are 
not  conceded  and  the  testimony  is .  confiioting 
and  the  proofs  are  capable  of  more  than  one 
conBtructTon.— Ramat  v.  California  Ins.  Go.  of 
Son  Francisco,  164  P.  219. 
9=3675  (Kan.)  Fire  Insurance  company  not 
i^own  to  be  authorized  to  do  hail  insurance 
business  in  state  is  not  liable  for  an  attorney's 
fee,  though  its  answer  admitted  its  authority  to 
do  buainess  in  state ;  there  being  no  authority 
in  Gen.  St.  1916,  |  5359,  or  other  statutes  al- 
lowing such  fee.— Ring  v.  Phoenix  Aseur.  Co^ 
Limited,  of  London.  164  P.  303. 

ZX,  mmiAL  BEHEnT  XNSVBAVOBi 

(A)  Coryoratlfma  m»A  Aassial»tloms. 

^s»693  (Or.)  By-laws  of  benefit  insurance  so- 
dety  providing  that  local  officers  shall  be  con- 
sidered as  agents  of  members  in  accepting  pay- 
ments, and  that  all  acts  of  a  local  officer  shall 
be  construed  as  having  been  done  for  members 
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and  appUeantfl  tor  membetBlup,  Iteld  valM.— 
Somo  T.  Supreme  Court  I.  O.  F.,  164  P.  187. 

4=3694(1)  (Or.)  Aft  duties  of  a  member  of  a 
volontar;  aaaociation  are  purely  voluntary,  un- 
less agreement  between  members  providea  to 
contrary,  a  member  may  withdraw  at  any  time 
without  consent  of  association  or  of  beneficiary 
in  a  life  policy  Issued  to  bim.— Somo  t.  Su- 
preme Court  I.  O.  P.,  164  P.  187. 

®=3705  (Ean.)  Members  of  Kansas  fraternal 
insurance  corporation,  which,  pursuant  to  stat- 
ute (Laws  1913.  c.  210  [Gen.  St  1915,  8S  541&- 
5420]),  had  merged  with  a  Colorado  corpora- 
tion, could  not,  as  private  individuals,  bring 
action  for  segregation,  receivembip,  etc.,  on 
claim  of  fraud  in  mer^ ;  but  sUcb  action  could 
be  comrnecced  only  in  8tate*3  name  on  rdation 
of  its  legal  representatives— Albocb  T.  BVater- 
ual  Aid  Union,  164  P.  1065. 

(C)  Does  mmA  AsBMSmeatB. 

Q=»743  (Or.)  Where  beneficiary  in  a  policy  of 
fraternal  insurance  on  life  of  her  husband  as- 
sumed payment  of  premiums  at  time  uf  a  di- 
voi-re.  and  paid  premiums  until  policy  was  can- 
celed upon  rightful  withdrawal  of  insured  from 
membership,  moneys  received  by  order  held 
earned  prcmiama  upon  a  valid  contract  of  in- 
surance, which  beneficiary  had  no  right  of  ac- 
tion against  order  to  recover.— Somo  v.  Supreme 
Court  I.  O.  F.,  164  P.  187. 

<B)  Be«efl«lwlM  And  BeaeSta. 

€»793  (Or.)  Where  plaintiff  was  beneSdary 
in  a  pobcy  of  benefit  insurance  on  the  life  of 
her  husband,  a  divorce  did  not  deprive  her  of 
her  right  to  recover  full  value  of  policy  in  vreat 
of  death  of  hualrand  prior  to  his  withdrawal 
from  order.— Somo  v.  Supreme  GourC  I.  O. 
F.,  164  P.  187. 

INTENT. 

See  Dedication,  «=3lS ;  Homestead.  «S331 ; 
Statutes,  «s3l81;  Trusts,  «=970 ;  Wills,  «=9 
439. 


INTEREST. 


See  Usury. 


I.  BIGHTS  AMD  LXABIUTZES  Hr 
OENERAXi. 

(Or.)  In  the  absence  of  a  contract  to  pay 
interest,  the  right  to  exact  it  must  be  found  in 
the  statutes.— Holts  v.  Olds,  164  P.  1184. 

^saZ  (Or.)  As  interest  statutes  are  in  deroga- 
tion of  the  common  law,  they  must  be  strictly 
construed.— Holtz  v.  Olds,  164  P.  1184. 

<E=»6  (C^.App.)  Except  in  the  case  of  a  loan, 
covered  by  Oiv.  Code,  |  1914,  interest  is  not 
recoverable  unless  made  the  subject  of  an  ex- 
press agreement.— Young  v.  Canfield'a  Estate, 
164  P.  1134. 

<3=»ll  (Or.)  Under  L.  O.  L.  |  602S,  providing 
that  the  rate  of  interest  shall  be  6  per  cent  "on 
money  received  to  the  use  of  another  and  re- 
tained beyond  a  reasonable  time  without  the  con- 
sent of  another"  etc.,  plaintiffs  were  not  entitled 
to  interest,  from  date  of  deposit,  on  money  de- 
posited with  defendants  as  security  for  the  pur- 
chase of  stock  under  a  contract  vud  for  nnc^r^ 
tainty  and  recovered  bj  plaintiffs  lu  an  action 
honestly  litigated  by  defendants.— Ilolti  v.  Olds, 
164  P.  1184. 

HI.  TIBfE  Ain>  COBfP17TATlbir. 

«=a3fl(3)  (Or.)  Trial  court  improperly  allowed 
interest  on  contractors'  recovery  for  extra  work 
from  date  of  completion  of  dam,  they  being  eu- 
titied  to  interest  only  from  date  of  judgment  on 
amounts  recoTcred.— Hayden  t.  City  of  Astoria, 
164  P.  720^ 


INTERPLEADER. 

n.  mOCEEDIHOS  AND  BEUEF. 

<t=333  (Utali)  Where  a  litigant  tenders  the 
money  claimed  by  two  other  parties  into  court, 
no  judgment  in  bis  favoi:  for  tiie  money  can 
legally  be  entered.— McGuire  T.  State  Buik  of 
!&emonton,  164  P.  494. 

INTERROGATORIES. 

See  Trial.  «=»350,  358. 

INTERSTATE  COMMERCE. 

See  Commeroe. 

INTERVENTION. 

See  Attadunent,  ^302,  808. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  GriminAl  Law.  «=>370,  371,  404;  Indict^ 
ment  and  Information,  ®=>119 ;  Statutes, 

111. 

I.  POWEB  TO  OOlVTBOL  TBAFFIC. 

«=>II  C\VaBh.)  Rem.  Code,  {  6262—1  et  seq., 
regulating  sale  of  intoxicants,  was  not  intended 
to  be  exclusive,  and  does  not  deny  to  municipal- 
ities of  state  power  to  enact  ordinances  relat- 
ing to  same  subject-matter,  so  long  as  they  are 
not  in  confiict  with  proviracms  of  atatute.— City 
of  Seattle  T.  Hewetson,  164  P.  234;. 

n.  OOWSTITUTIOITAUTT  07  AOTfl 
AUD  OBOnCANOES. 

«»15  (Wash.)  Ordinance  of  city  of  Seattie  foi> 
bidding  physician  to  issue  prescription  for  wbis' 
ky  without  having  good  reason  to  believe  person 
to  whom  issued  is  actually  sit^  or  that  liquor 
is  required  as  medicine,  is  not  void  as  prohib- 
itorr  and  not  regulative ;  Rem.  Code  1915,  | 
7S07,  subd.  32,  giving  cit?  of  first  class  power 
to  regulate  sale  or  gift  of  intoxicants. — City  of 
Seattle  v.  Hewetson,  164  P.  234. 
«=»I5  (Wash.)  Rem.  Code  1915,  I  6262-7,  pro- 
viding that  a  druggist  who  has  been  convicted 
of  a  violatf<»i  of  any  Uquor  law  ahall  not,  with- 
in two  years  thereafterjSeU,  etc,  is  not  in 
conflict  with  section  6282—19. — Bosenoff  t* 
Cross.  164  P.  236. 

nr.  lilOEKSES  AMD  TAXES. 

«s»74  (Wash.)  Under  Rem.  Code  191S,  H 
6262—7,  6^82—17  6262—19,  fteW  that  county 
auditor  could  not  be  compelled  to  issue  a  liquor 
permit  to  a  druggist  who  had  been  convicted 
of  violating  the  local  <^tion  law,  a  previous 
enactment,  more  than  two  yean  imrioua.— 
Rosenoff  T.  Cross,  164  P.  238. 

VI.  OFFEKSES. 

<S=al32  (Wash.)  Und^  Initiative  Measure  No. 
3  (Laws  1915,  p.  3}  S  4,  making  it  unlawful  for 
any  person  to  sell  intoxicating  liquors,  and  sec- 
tion 7,  excepting  sales  by  registered  druggists 
for  certain  purposes  from  the  provisions  of  the 
act,  section  7  does  not  in  itself  detine  &  crime. 
-State  V.  Bartow,  164  P.  227. 
«s>l68  (Arts.)  To  "permit"  unlawful  une  <^  in- 
toxicants by  propriety  ot  buainesi  impUM  Ida 
knowledge,  consent,  and  acquiesceace.— Elliott 
V.  State,  164  P.  1179. 

Proprietor  of  soft  drink  place  was  not  liable 
for  unlawful  sale  of  intoxicants  by  his  employ^, 
although  committed  in  place  of  business,  un- 
less such  unlawful  act  was  directed,  knowingly 
assented  to,  acquiesced  In,  or  permitted  hj  wo- 
pkver.— 
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vm.  oBXBcnrAX  FSoaiEotJTioRS. 

f^^^-^  InformatiOTi,  charging  ac- 

maett  ;with  beine  a  r^iatered  dmrtist  and  seU- 
J«  alcohol  for  prohibited  purposes,  is  drawn 
R M-eaaure  No.  3  (Lawa  1W5,  p. 
f)  S  4,  protibitina  gale  of  Intoxicating  linuota 
oy  any  person,  and  not  nnder  aection  7  allow- 
w^regiHtered  druggists  to  Bell  for  certain jnir- 
[POB«»,  siuce  section  7  creates  no  crime.— State 
!v.  Bartow,  164  P.  227. 

«==>22l   (Wash.)  Under  Initiative  Measure  No. 
3  U^ftws  1»15.  p.  2)  prohibiting  sales  of  intox- 
I  on  "qaors  by  any  person,  and  section  7, 

auowiiiK  registered  druggisU  to  sell  Cor  certain 
purposes  an  information  need  not  negatita  aoeh 
.  ^^"^V?*         it  is  a  matter  of  defenae.— State 
'  ^""fcow,  164  P.  227. 

«=»233^1>  rWaah.)  In  prosecution  of  phyalclaB 
issued  prescription  for  whisky  with- 
out naming  reason  to  helieve  that  person  to 
wnom  It  was  issued  was  sick,  etc.,  evidence  as 
°^  preecriptions  for  intoxicants  writ- 
ten by  defendant  on  particular  day  and  day  or 
two  previous  was  competent.— City  <rf  Seattle 
V.  Heweteon,  164  P.  234. 

^=»236C1)  (Okl.Cr.App.)  Evidence  in  prosecu- 
tion for  seiling  whisky  held  to  soatain  a  convic- 
tion.—ColUngwood  V.  State,  164  P.  1154. 
*=>236(4)  (Ariz.)  In  prosecution  for  sale  of  in- 
toxtcauta  by  employ*  of  defendant  evidence 
neld  to  support  verdict  of  guilty.— Blliott  v. 
estate,  164  P.  1179. 

^=»236(0)  (Kan.)  EMdence  in  a  prosecution  for 
naaintaimng  a  liquor  nuisance  in  violation  of 
<3en.  St.  1915,  S  5524,  Keld  sufficient  to  sus- 
tain a  conviction.— State  v.  Uogle,  164  P.  1165. 
<&=^236(11)  (Okl.Cr.App.i  Evidence,  in  a  prose- 
cution for  the  unlawful  sale  and  delivery  of 
intoxicating  liquor,  held  Inaufflcient  to  justify 
a  conviction.— Kernel  v.  State,  164  P.  136. 
<^=>238(1)  (Wash.)  In  prosecution  for  having 
issued  prescription  for  whisky,  queation  whetb- 
er  defendant  bad  ground  to  believe  that  person 
was  actually  aick,  or  liquw  was  required  as 
medicine,  held  for  Jury.— City  of  Seattle  y.  Hew- 
etson,  164  P.  234. 

«&=s239(10)  (Okl.Cr.App.)  Where  state's  evi- 
dence would  support  an  inference  that  an  un- 
lawful sale  of  liquor  was  directly  consummated 
by  defendant,  or  by  him  and  another,  instruc- 
tion that  one  knowingly  taking  part  in  illegal 
sale  of  liquOT  la  guilty  of  an  offense,  was  not 
improper.— Womack  v.  State,  164  P.  477. 

INVENTORY. 

G(ee  Iniurance,  ^=»336. 

IRON-SAFE  CLAUSE. 

See  Inanranee,  «s>378 ;  Insurance,  «=>390. 

IRRIGATION. 

Sm^ateis  and  Water  OourMs,  ^aa&O,  8%  217- 

JAILS. 

See  Conntiea,  «=»178. 

JEOPARDY. 

See  Criminal  Law,  <t=»l»2~2»4. 

JITNEYS. 

See  Carriers,  «==>280,  295,  306 ;  Damages,  «=> 
172,  216;  Municipal  Corporations.  ^661; 
Trial.  «s>2G2. 

JOINDER. 

See  Action ;  Parties,  «ssl8-20,  83. 


JOINT  TENANCY. 

See  Deeds,  «;=>186 ;  Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace;  Mandamus,  *=»40. 

m.  KIGHTS,  POWERS,  DUTIES,  AND 
LIABII.ITIES. 

«=»25(2)  (Okl.)  District  judge  assigned  to  hold 
court  in  county  outside  bis  district  has  no  au- 
thority, after  expiration  of  time  for  which  he 
was  assigned,  to  extend  time  for  preparation  of 
caae-made  in  a  case  tried  before  him.— First 
State  Bank  of  Mountain  Park  v.  School  Dist. 
No.  65,  Tillman  County,  164  P.  102. 

ZV.  DISQUALIFICATION  TO  ACT. 

«=a5l(2)  (Wash.)  A  divorced  father's  applica- 
tion for  custody  of  his  child,  made  a  year  after 
the  div(H-ce  decree,  is  not  merely  a  continuance 
of  the  divorce  action  but  a  separate  "proceed- 
ing" witbin  Rem.  Code  1915.  5  209—1,  author- 
izing the  disqualification  of  judges  for  bias  be- 
fore action  is  taken  in  the  proceeding.— State 
v.  Superiw  Court  for  Clarke  County,  164  P. 
198. 

<^5I(2)  (Wash.)  A  motion  and  affidavit  of 
prejudice  filed  as  soon  as  relator  knew  the 
judge  objected  to  would  preside  over  the  court 
in  which  his  cause  is  pending  is  made  in  suffi- 
cient time.— State  v.  Holden,  164  P.  595. 
«=3>5I(4}  (Wash.)  Under  statutory  lurovlBionB 
ivohibiting  superior  court  judges  from  trying 
actions  where  their  prejudice  is  established  by 
motion  and  affidavit,  the  motion  and  affidavit 
when  made  in  proper  time  are  conclusive,  and 
no  inquiry  into  the  facta  la  permlsalble.— State 
T.  Holden.  164  P.  585. 

JUDGMENT. 

For  judgments  In  particular  actiona  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judj^ents,  aee  Appeal  and  Ems, 

I.  VATDBS  AKD  ESSBHTIAM  IN 

GENERAIi. 

4s>l2  (Waah.)  Deficiency  judgment  In  ft)rdble 
entry  and  detainer  brought  by  attorney  in  fact 
of  person  judicially  determined  to  have  died 
prior  to  the  suit,  fteld  void. — Ficardo  v.  Peck, 
164  P.  60. 

®=»I7(3)  (Nev.)  ConstructiTe  service  by  publi- 
cation or  personal  service  on  a  nonresident  will 
not  support  a  decree  in  personam,  though  it 
may  support  a  decree  affac^ing  property  witbin 
the  state  where  pioceaa  ia  iS8Ued,^Keenan  t. 
Keenan,  164  P. 

IV.  BT  DEFAULT. 

(B)  OpaalBir  or  Settlaac  AaMe  D«f«alt. 

•S=3l39  (Okl.)  A  trial  coart  has  a  wide  discre- 
tion in  setting  aside  jndgmenta  and  decrees  ren- 
dered in  its  own  court  when  it  does  so  at  the 
same  term  at  which  it  is  rendered. — Arnold  v. 
Burks,  164  P.  970.  ^ 
<&=9l53(4)  (Okl.)  If  a  final  decree  or  judgment 
is  rendered  and  the  term  expires,  there  must  be 
a  substantial  compliance  with  the  statute  in 
order  to  give  the  court  further  jaiiadiction  over 
the  decree  or  judgment— Amrfd  t.  Builca,  164 
P.  970. 

«»1S9  (Cal.App.)  Motion  and  affidavit  under 
Code  O.V.  Proc.  9  478,  to  set  saide  default  Judg- 
ment, merely  charging  that  defendant's  attor- 
ney was  away  and  neglected  to  enter  appear- 
ance, Aeld  insufficient — Fariaa  v.  Farias,  164 
P.  818. 

^=»I74  (Kan.)  In  action  to  quiet  title  where 

nonresident  defendant  was  Bummoned  by  publi- 
cation without  actual  nofirp.  and  suffered  a  de- 
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foult  jtidgioeni,  and  whem  pla&itlff  then  conTey- 
ed  to  purchaaer  In  good  faith.  Code  dv.  Proc 
§  83  (Gen.  St  19m,  |  5676),  protected  ptip- 
chaser,  though  judgment  was  set  aside  as  be- 
tween plaintiff  and  defendant.— Wfaiteman  t. 
CornweU.  164  P.  280. 

TX.  ON  TRXAI.  OF  IMVEa. 

(A)  RendltlOB,  Fomit  and  Revalsltea  In 

General. 

«^  1 99(1)  (Wyo.)  Under  Laws  1916,  c.  134, 
authorizing  judgment  notwitbstanding  verdict 
on  evidence  when  motion  for  directed  v«^ct  baa 
been  denied,  held  that,  where  a  defendant,  aft- 
er moving  for  directed  verdict  at  end  of  plain- 
titTs  evidence,  introduced  evidence  without  re- 
newing  motion  at  eai  of  all  eviduice,  rule  de- 
nying motifm  was  not  ground  for  Judinnent  not- 
withstanding Tndict— Campbdl  t.  Weller,  164 
P.  881. 

«»t99<8)  (Wyo.)  In  absence  of  statute,  judg- 
ment non  ot»tante  veredicto  is  authorized  only 
upon  record,  and  when  it  is  clear  upon  plead- 
ings that  cause  of  action  or  defense  did  not  in 
substance  constitute  a  legal  cause  of  action  or 
defense,  and  such  judgment  based  merely  upon 
evidence,  is  unauthorized. — Campbell  v.  WeUer, 
164  P.  ^ 

<C)  Confurmltr  to  ProflCM,  Plendtnn. 
ProoCa.  nnd  Verdict  or  Findings. 

<S=>252{1)  (Idaho)  Under  Rev.  Codes.  !  4358, 
judgment  must  be  limited  to  the  relief  demand- 
ed, or  to  such  as  is  embraced  within  issues. — 
Brunaell  v.  8tev«ison,  164  P.  89. 
e=»256(l)  (Wash.)  Where  the  verdict  warrant- 
ed judgment  against  the  husband  and  the  com- 
munity, a  judi^cnt  "against  the  defendants  and 
each  of  them"  was  too  broad,  since  it  could  be 
construed  as  against  wife  individually.— Hicks 
V.  Baumgartner,  164  P.  743. 

VZI.  EHTBT,   RECORD.   AHD  DOOK- 
ETENO. 

4s»282  (CaL)  Where  a  will  was  contested  on 
the  ground  of  undue  Influence,  that  the  judg- 
ment and  order  admitting  the  will  to  probate 
was  signed  by  a  judge  other  than  the  one  who 
presided  at  the  trial  held  not  fatal.— In  re 
Stone's  Estate,  1(J4  P.  643. 
®=9282  (Cal.App.)  Action  of  court  in  signing 
judgment  after  death  of  one  defendant  in  whose 
favor  judgment  ran  was  not  an  irregularity 
prejudinal  to  plaintiff.— Colguhoun  v.  Fursman, 
1«4  P.  10. 

▼Zn.  AMENDBtENT.  CORREOnOM^ 
Am  REVIEW  131  SAKE 
COURT. 

^»298  (Kan.)  District  court  has  absolute  con- 
trol of  its  judgments  during  the  term  at  which 
they  were  rendered.— SylTester  v.  Riebolt,  161 
P.  176. 

4s»3l3  (Kan.)  Where  through  inadvertence  gen- 
eral judgment,  instead  of  alternative  judgment 
for  defendant,  was  rendered  at  end  of  term, 
It  might  be  corrected,  and  the  proper  judgment 
entered  on  defendant's  motion  after  term,  as 
authorised  by  Code  Civ.  Proc.  S  596,  subd.  3 
(Gen.  St.  1915,  §  7500).— Oklahoma  SUte  Bank 
V.  Hicklin,  164  P.  257. 

^=>323  (Ariz.)  A  judgment  should  not  be 
amended  without  notice  to  parties  affected,  ei- 
ther in  the  form  of  an  order  to  show  cause  when 
done  of  the  court's  own  motion,  or,  when  ask- 
ed for  by  party,  upon  notice  with  a  broper  show- 
ing.—Ives  V.  Sanguinetti,  164  P.  435. 

IX.  OPENIHO  OR  VAOATnrO. 

4=>400  (Kan.)  Rights  of  btma  fide  purchaser  of 
realty  who,  in  good  faith- for  valuable  considera- 
tion and  in  reliance  on  a  judgment  qui«ting  his 
grantor's  title,  acquires  the  realty  by  warranty 
dead,  m  iirotectad  1^  Code  Civ.  Proc  |  63 


(Gen.  St.  1900,  |  6676),  akbongh  5a<U(tn«it  may 
be  opened  for  further  consideration  as  to  rights 
U  parties.— Whitooau  v.  Corawell,  164 

Z.  EQUITABLE  REUEF. 

(A)  lliifnve  of  Remedr  and  Oi>oa«da. 

^»4tt7(l)  (Wash.)  Where  default  judcment 
was  frandulently  taken  in  another  counbr  with- 
out defendant's  knowledge  until  too  late  to 
avail  herself  of  statutory  method  of  vacation, 
her  remedy  was  1^  sait  to  set  it  aside  in  court 
rendering  Judgment— Bowe  t.  Silbangb,  164  P. 
923. 

•='•11  (Or.)  Decree  cannot  be  impeached  in 
suit  in  equity  merdy  on  auctions  that  it  was 

groeured  by  perjured  testimony.— Windsor  v. 
(olloway,  164  P.  1177. 

(B)  JnFladlotlon  and  Proeeedla^, 

«=^0(6)  (Cal.)  The  complaint  to  set  aside  a 
judgment  as  obtained  by  fraud  and  without 
process  must  show  a  defense  on  the  merits,  and 
ability  to  present  proof  thereof. — Lee  v.  Golqa- 
houn,  164  P.  894. 

XI.  OOIXATSRAI.  ATTACK. 
(A1  JadKiaenta  tsveacbable  Oollaterally. 

«=»470  (Wash.)  A  judgment  valid  on  its  face 
cannot  be  collaterally  attacked  for  matter  de- 
hors the  record.— Rowe  v.  Silbaugh,  164  P.  923. 
<S='485  (Wash.)  Void  judgment  may  be  attack- 
ed coUatetally  as  well  as  directly. — Picaido  v. 
Peck.  164  P.  65. 

(B)  Gronnds. 

<S=»489  (C*l.)  Where  a  want  of  jurisdiction  to 
enter  order  or  judgment  is  afBrmatively  shown 
by  the  record  proper  upon  which  it  is  based, 
such  order  or  judgment  is  void  and  subject  to 
collateral  attack. — Winters  v.  Oklahoma  Port- 
land Cement  Co.,  164  P.  965. 
9=33511  (OkL)  Orders  and  judgments  procured 
by  fraud  are  void.— Winters  v.  Oklahoma  Port- 
land Cement  Co.,  164  P.  966. 
^^517  (Kan.)  Judgment  hy  court  having  juri»- 
diction.  of  narties  and  subject-matter  is  not 
open  to  collateral  attack  for  illegality  or  in- 
trinsic fraud  which  was  open  for  consldenition 
in  trial,  although  judgment  may  have  been 
taken  by  default  or  consent  on  day  following 
bringing  of  original  action.— Schenck  v.  School 
Dist.  No.  34  of  Hamilton  County.  164  P.  199. 

(O)  Proceedlnsa. 

<@=»5I8  (Wash.)  A  bill  to  quiet  title  asking  va- 
cation of  a  judgment  valid  on  its  face  is  a  col- 
lateral attack  on  euch  judgment,  and  demur- 
rable.—Rowe  V.  Silbaugh,  164  P.  923. 
^=>52l  (Colo.)  A  bill  in  equity,  brought  by  a 
judgment  creditor  against  the  plaintiff  in  the 
judgment  and  a  sheriff  to  restrain  collection 
thereof,  constitutes  a  collateral  attack  upon  the 
judgment  where,  the  record  is  fair  on  its  face 
and  the  jurisdiction  of  the  court  undeuied. — 
Stokes  V.  King^ury,  IQi  P.  313. 

Xm.  MERGER  AMD  RAR  OF  CAUSES 
OF  ACTIOir  AMD  DEFENSES. 

(B)  Canaes  of  Action  and  Defenses  Merg- 
ed, Barred,  or  Conclnded. 

«=3582  (Or.)  Until  first  decree  has  been  set 
aside,  suit  will  not  lie  to  retry  case  between 
same  partietL  involving  same  subject-matter  and 
the  same  relief.— Windsor  v.  HoUoway,  164  P, 
1177. 

«3»&84  (Okl.)  To  make  a  matter  res  judicata, 
there  must  be  identity  in  the  thing  sued  for, 
identity  of  the  cause  of  acti<«,  identity  of  per- 
sons or  parties  thereto,  and  identity  of  the  qual- 
ity in  the  persons  for  or  against  whom  the  claim 
is  made.— Ratcliff-Sauders  Grocer  Co.  v.  Blue- 
jackat  MercantU*  Co.,  164  P.  1142. 
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4s»6tS  (OrLAdp.)  Id  vle«  of  Code  Olv.  Proa 
I  1176,  praridfng  an  appeal  shall  not  sta;  pro- 
ceedings upon  judgment,  where  leBsees  continued 
to  occupy  preoUaea,  pending  an  appeal  in  un- 
lawful detainer  In  which  landlord  recovered 
jodgtoent,  and  no  stay  waa  ordered,  lease  eon- 
atltnted  measure  of  their  liability  while  they 
remained  in  possession,  and  judgment  did  not 
bar  an  action  for  rent  for  such  period. — Ramlsh 
V.  Workman,  164  P.  26. 

^=9605  {'W'ash.)  Action  against  cit;^  for  removal 
of  lateral  support  by  cut  in  regrading  street,  in 
which  plaintiffs  were  limited  under  law  to  re- 
covery of  damages  suffered  within  30  dajs  prior 
to  filing  claim  upon  which  action  was  based  up 
to  date  o£  trial,  was  not  res  judicata  of  subse- 
quent action  for  damages  sustained  by  them  aft- 
er time  ol  flnt  triaL— Faraaodia  t.  Oity  of 
Seattle.  164  P.  22S. 

XXV,  OONOI.U8IVEnE88  OF  ANITDX- 
OATIOM. 

(A)  Jwdvmenta  Conclwilve  in  G«ii«rnl. 

^T>642  (Kan.)  Matters  involved  in  prior  deci- 
^on  by  the  Supreme  Court  in  a  suit  for  a  part- 
nership accounting  are  res  adjudicata  aa  to  the 
account  as  between  plaintiUI  and  dtfutdanta  and 
theit  creditors  in  a  subsequoit  anit.— Alexander 
T.  daricBOtt.  164  F.  204. 

(B)  P«MO»B  CoaelBdaii. 

4bs>668(1)  <Kan.)  Judgment,  against  plaintiff 
recovered  by  a  defendant  herein  in  prior  litiga- 
tion which  had  been  assigned  to  secure  a  debt, 
was  ree  adjudicata  in  plaintifTs  subsequent  pro- 
ceeding against  his  debtor  on  a  judnnent  as- 
signed to  him,  and  to  have  merits  of  original 
judgments  reconsidered. — Alexander  r.  CUrison, 
164  P.  294. 

4=3704  (Okl.)  Where  two  are  sued,  and  one 
files  separate  answer  to  petition  not  in  nature  ot 
cross-petition  against  his  codofendant,  and  code- 
fendant  defaults,  judgment  on  issues  joined  by 
petition  and  separate  answer  does  not  neces- 
sarily include  relative  rights  of  defendants  be- 
tween themselves,— Henthoru  v.  Tidd,  164  P. 
788. 

4e:>707  (Ohl.)  In  an  action  on  an  open  account 
against  a  company  and  its  principal  stockholder 
finding  of  bankruptcy  court  wherein  plaintiff 
was  not  a  party  that  goods  had  been  purchased 
by  purdiaser  froih  defendants  as  a  sole  trader 
doing  business  under  defendant  company's  name 
held  not  res  judicata.— Katdlff -Sanders  Grocer 
Go.  Bluejacket  Mercantile  Co.,  164  P.  1142. 
4^707  (Wash.)  One  not  a  party  to  a  salt  Is 
not  bound  by  the  judgment. — Wylde  T.  Bchoen- 
ing,  164  P.  752. 

XV.  UEH . 

^=>768(1)  (Colo.)  Where  a  transcript  of  a  val- 
id judgment  was  filed  in  another  county  during 
the  same  month  in  which  it  was  rendered,  the 
Judgment  debtor  was  bound  to  know  of  the  judg- 
ment Uen.— Stokes  v.  Kingsbury,  164  P.  S13. 

X-Vn.  FOSEION  JUDOMEHTS. 

4s»8l7  (Colo.)  Statute  of  Texas  ^ving  to  per- 
son paying  more  than  legal  rate  ot  interest  right 
to  recover  double  the  interest  paid,  thoogb  in 
sense  penal  as  to  party  exacting  usurious  inter- 
est, is  remedial  as  to  party  paying,  so  that  Tex- 
as judgment  based  on  snch  statute  Is  entitled  to 
recognition  in  Colorado.— Interstate  Savings  & 
Trust  Co.  V.  Wyatt,  164  P.  506. 
«s»8i8(3)  (Ner.)  While  an  action  may  be  m^n- 
tzdned  in  one  state  on  a  judgment  or  decree 
rendered  in  aoothor,  such  judgment  must  be 
valid,  and  ^t  will  support  no  action  where  ren- 
dered against  a  nonresident  who  was  not  served 
wtthiii  the  state  and  did  not  appear^Keenan 
Keenan,  164  P.  351. 


«»822(8)  (Oil.)  Under  foil  faith  and  credit 
clause  of  Constitution  of  United  States  (U.  8. 
Const,  art.  4,  I  1),  decree  of  distribution  of 
New  York  decedent's  property  in  probate  court 
of  New  York  does  not  preclude  right  of  state 
of  California  to  levy  inheritance  tax  on  shares 
of  stock  in  California  corporation  owned  by 
decedent— McDougald  v.  Ulientbal,  164  P.  3^. 
^3823  (Nev.)  A  judgment  on  substituted  serv- 
ice of  summons  is  enfWceable  only  on  the  prop- 
erty within  the  state  out  ot  whiui  summons  Is 
issued.— Keenan  r.  Keenan,  164  P.  SSI. 

ZVm.  AS8ION1CENT. 

4=>84l  (Kan.)  If  a  judgment  is  assigned  as 
security  for  a  bona  fide  antecedent  indebtedness, 
the  considerati(ni  for  such  assignment  is  suffl- 
cient— Alexander  v.  Clarkson,  164  P.  204. 

XX.  PATMENT.  SATISFACTION,  MEB- 
GEB.  Amy  DI80HABOE. 

<8=»876(1)  (Kan.)  In  view  of  Gen.  St  1000,  f 
1B42,  partial  satisfaction  ot  ja^rment  against 
one  jmnt  debtor  and  release  of  same  will  op- 
erate only  as  payment  pro  tanto  at  Indebtedness 
of  other  debtors.— City  of  Topeka  t.  Brooks,  104 
P.  286. 

Where  city  had  judgment  against  one  partner 
for  failure  to  complete  sewer  contract,  etc.,  and 
released  that  judgment  reserving  right  to  sue 
other  partner  and  surety  on  coutractors'  bond, 
such  [wrtner  and  surety,  when  sued,  could  not 
better  their  position  by  offering  to  pay  former 
judgment. — la. 

^883(1)  (KanO  Before  tun  Judgmoit  can  be 
set  off  against  another  judgment,  there  most 
be  mutuality  In  those  judgments  and  bo  con- 
travening equities.— Alecander  v.  OlaAson,  104 

P.  204. 

«sa883(10)  (Kan.)  Where  atComey's  Urai  was 
properly  served  on  i^intlff  In  former  Utigation, 
and  subject  to  it  the  succes^ul  defendant  there- 
in assigned  his  judgment  against  plaintiff  to  se- 
cure his  indt^tedness,  plaintiff  acquiring  assign- 
ment of  a  judgment  against  bis  judgment  cred- 
itor and  proceeding  against  debtors  and  attor- 
neys holding  lien  could  not  In  view  of  contra- 
vening equities,  set  off  judgments. — Alexander 
V.  Clarkson,  164  P.  204. 

4=39891  (Kan.)  Where  city  obtained  judgment 
against  one  partner  for  damages  from  fraud 
of  partnership  and  failure  to  complete  sewer 
contract,  its  release  of  judgment  reserving  right 
to  sue  other  partner  and  surety  on  contractors* 
bond,  was  in  effect  a  covenant  not  to  sue  judg< 
ment  def(»idant  which  in  view  of  Gen.  St  iSw, 
il  5507-5511,  did  not  prevent  it  from  subse- 
quently prosecuting  action  against  the  others. — 
City  of  Topeka  v.  Brooks,  164  P.  285. 

xxn.  pZiEAnnro  aitd  evidenoe  of 

JUDOMEXT  AS  ESTOPFEI. 
OB  DGFBMlE. 

€s»95l(2)  (CaI.Ap^.)  In  action  for  purchase 
price  of  goods  against  several  individuals,  who 
pleaded  prior  judgment  against  other  persons 
for  same  goods,  but  did  not  set  up  such  judg- 
ment as  a  bar,  held  proper  to  admit  evidence 
of  such  judgment,  though  not  as  a  bar.— Golqu- 
houn  V.  Fursman,  164  P.  10. 
<8=>954  (Wash.)  In  action  for  damages  caused 
by  removal  of  lateral  support  when  regrading 
street,  in  absence  of  any  showing  to  contrary, 
it  will  be  presumed  that  plaintiffs  in  prior  ac- 
tion for  former  damages  were  limited  to  recov- 
ery of  damages  sustained  up  to  time  of  that 
tnal,  and  were  not  allowed  to  recover  for  future 
or  prospective  injuries  to  their  property. — Far- 
□andis  v.  City  of  Seattle,  164  P. 

JUDICIAL  NOTICE 

See  Evidence,  «bbK~44. 
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JUDICIAL  POWER. 

See  ConstitatioDal  Law,  «=>70. 

JUDICIAL  SALES. 

See  Uxecation,  «=3221,  290;  Executors  and 
Administrators,  <®=>343 ;  Ouardian  and  Ward, 
«:=>103.  107;  Mort«a«e8,  ^B02-S52;  Be^ 
ceiTers,  «»1S0;  Tautitm,  <8=»<I07. 

JURISDICTION. 

See  Certiorflri,  €=328;  Oontempt,  «=»44; 
Courts;  Kquity,  ^»3,  40;  Judgment,  <8=> 
489.  818 :  Justice  of  Uie  Peace. 

JURY. 

See  Criminal  Taw,  ^854r-863,  926%,  1174; 
Equity.  ^=>Z81:  Master  and  Servant,  <3=» 
408;  New  Trial,  «=s>&2;  Trial,  ^28. 

II.  RIGHT  TO  TBIAX  BT  JUBT. 

«=9tt(6)  (Okl.Or.App.)  Under  Const  art  2,  jiS 
19,  20,  one  prosecuted  onder  ordinance  for  an 
offense  also  made  a  misdemeanor  by  statute  the 
pnniabment  of  which  may  be  imprisonment,  ia 
entitled  to  jury  trial  in  court  of  original  juris- 
dicHon,  not  satisfied  by  jary  trial  In  county 
court  <Hi  appeaL— Ex  parte  Dua,  164  P.  ISO. 
€=9l3(l)  (Idaho)  In  determining  whether  par- 
ties are  entitled  to  a  trial  by  jnry,  courts  must 
look  to  the  Dlttmate  relief  fiought.~Rees  v.  Gor- 
ham.  164  P.  88. 

«=3l3(14)  (Idaho)  Belief  in  action  for  cancella- 
tion of  mortgage  and  to  reQuire  defendant  to 
sarrender  to  plaintiff  a  note,  and  for  damages, 
could  be  obtained  only  in  eqaity,  and  the  par- 
ties are  not  entitled  to  jary  triaI.-~Beei  t.  Gor- 
ham,  164  P.  88. 

«ss»r4(12)  (Okl.)  In  action  hj  the  state  to  abate 
a  pablic  nuisance,  the  defendant  is  not  entitled 
to  a  jury  trial.— Balch  t.  State,  164  P.  776. 
«=>f6(e)  (Okl.)  Where  third  party  files  a  de- 
nominated 'interplea  in  attachment"  claiming  ti- 
tle and  right  to  possession  of  attached  property, 
he  is  a  petitioner  in  replevin  under  Rev.  Laws 
1910,  8  4701,  and  plainUffs'  general  denial  of  al- 
legations therein  is  triable  by  jury.— Millns  t. 
Lowrey  Bros.,  164  P.  663. 

«i=>l7(8)  (Kan.)  On  appeal  from  probate  court's 
decision  wberein  it  refused  to  set  aside  appoint- 
ment  of  administrator  on  alleged  ground  that 
the  deceased  was  not  at  his  death  a  resident  of 
the  county  in  which  appointment  was  made,  a 
iury  is  not  demandable  as  a  matter  of  right.— 
In  re  Holloway's  Estate,  164  P.  298. 
«=»21(4)  (Okl.Cr.App.)  One  charged  with  in- 
direct contempt  is  entitled  to  have  bis  guilt 
passed  upon  by  jury  before  punishment  is  im- 
posed.—Farmers'  State  Bank  of  TKchoma  v. 
State,  164  P.  132. 

^23(2)  (Okl.Cr.App.)  Under  Bill  of  Rights,  S 
7,  one  prosecuted  under  laws  1915,  c.  147,  §  1, 
for  an  offense  under  a  city  ordinance,  etc.,  the 
judgment  for  which  is  or  may  be  imprisonment, 
is  entitled  to  a  jury  trial.— Ex  parte  Gownlock, 
164  P.  130. 

9=»25(2)  (Kan.)  Under  Workmen's  Compensa- 
tion Act  a  jury  trial  is  waived  onless  demanded. 
—Ruth  V.   Wltherspoon-Engler  Co.,   164  P. 

1064. 

i8=»25(8)  (Wash.)  Where,  though  jury  fee  had 
been  paid  in  time,  no  formal  demand  for  jury 
was  served  and  filed  by  plaintiff  prior  to  call- 
ing of  cause  for  trial,  but  court  offered  to 
grant  continuance  if  defendant  desired,  which 
offer  was  declined,  grant  of  jury  trial  was  not 
erroneous.— Skarlatoa  v.  Brice,  164  P.  939. 
«=s>3l(l)  (Okl.Cr.App.)  'Hie  constitutional  guar- 
anty of  trial  by  jury  cannot  be  evaded  by  the 
powers  vested  in  a  municipality  under  its  char- 
ter or  the  nature  of  jurisdiction  conferred  up- 
on s  municipal  court — Ex  parte  Mitcht;]],  104 
P.  184.  .~  , 


ooMPinnraT  of  nmaam.  oou.* 

LEHOES.  AMD  OBJBOVIOm. 

4=999(2)  (Kan.)  Where  juror  on  Wa  voir  dire 
stated  that  he  had  no  opinion,  and  had  ex- 
pressed no  opinion  as  to  result  of  defendant's 
trial  for  rape,  and  denied  testimony  of  three 
witnesses  that  tbey  had  beard  him  say  that 
"they  will  stick  Dr.  Mcliemore,"  the  defend- 
ant, his  acceptance  was  not  error.— State  T.  Mo- 
Lemore,  164  P.  161. 

<S=>IOO  (Okl.Cr.App.)  Under  Rev.  Laws  1910.  | 
5861,  a  court  Aeld  justified  on  the  testimony  in 
admitting  jurors  to  the  panel  over  the  objection 
that  tbey  bad  formed  opinions  as  to  defendant's 
guilt  or  innocence. — Horn  v.  State,  164  P.  683* 

JUSTICES  OF  THE  PEACE. 

m.  orm.  JxnasmcTioM  amd  av- 
TH0&ITT4 

e=>44(Q)  (Wyo.)  In  a  suit  to  recover  $200  as 
damage  to  one-.haIf  interest  in  crop  of  rye,  jus- 
tice court  has  jurisdiction,  although  owner  of 
other  half  interest  might  sue;  defect  of  parties 

Slaintiff  having  been  waived.— Oarfaer  v.  Spray, 
64  P.  84a 

«:s>60  (Utah)  Under  Comp.  Irfiws  1907,  9  3668. 
providing  where  actions  snail  he  commenced  in 
justices'  courts,  and  section  3669,  providing  for 
changing  the  place  of  trial  where  snlt  Is  brought 
in  the  wrong  district,  the  privilege  oC  bringing 
suit  in  a  particular  district  is  jpersoaal  to  de- 
fendant and  may  be  waived^Beck  v,  Lewis. 
164  P.  480. 

Under  Comp.  Laws  1907,  S  3668.  prescribing 
where  actions  in  justices'  courts  shall  be  com- 
menced, and  section  3669,  providing  for  chang- 
ing place  of  trial  where  suit  is  brou^t  in  wrong 
precinct,  the  defendant  waives  objection  to  the 
precinct  by  suffering  a  default  judgment,  espe- 
cially where  the  complaint  stated  jurisdictional 
facts  and  no  appUcatiou  for  changing  the  place 
of  trial  was  made.— Id. 

IV.  wRooEDvnm  m  onm.  cabes. 

«s»73,  74(4)  (Utah)  Under  Comp.  St  1907,  ( 
3668,  prescribing  where  actions  in  justicer 
courts  shall  be  commenced,  and  section  3668, 

{irovidiag  for  changing  place  of  trial  where  suit 
B  brought  in  wrong  precinct  justice  does  not 
lose  junsdiction  over  suit  bronght  before  him  in 
wrong  precinct  until  affidavit  setting  forth  facta 
as  required  by  section  3660  is  filed. — Beck  t. 
Lewis,  164  P.  480. 

^73,74(7)  (Wyo.)  Vihen  parties  after  a 
change  of  venue  was  ordered  appeared  before 
justice  to  whom  case  was  transferred,  agreed  up- 
on a  continuance  and  time  for  trial,  filed  their 
pleadings,  and  allowed  trial  to  proceed  to  ver- 
dict and  judgment  without  objecting  to  trans- 
fer of  cause  or  jurisdiction,  both  parties  waived 
right  to  Question  validity  of  change  of  venue. — 
Qunpbell  V.  Wellsr,  164  P.  881. 
^=»82(2)  (Utah)  In  an  action  before  a  justice 
of  the  peace,  an  officer's  return  upon  a  summons 
of  service  in  a  certain  precinct  ooea  not  sustain 
a  finding  that  defendant  was  not  a  resident  of 
another  precinct  sb  alleged  in  the  complaint.— 
Beck  V.  Lewis,  164  P.  480. 
«=»84(4)  (Utah)  Under  Comp.  ^.aws  1907,  { 
3668,  providing  where  actions  in  justices'  courts 
shall  be  commenced,  and  section  3669,  provid- 
ing for  changing  place  of  trial  where  suit  is 
brouKht  in  wrong  precinct  justice  acquires  ju- 
risdiction where  defendant  appears,  although 
suit  was  brought  in  wrong  prednct — ^Beck  t. 
Lewis,  164  P.  480. 

i&=>90  (Kan.)  In  an  action  originating  in  the 
court  of  a  justice  of  the  peace,  no  written  plead- 
ings cmE  any  sort  are  necessaryt-^lair  t.  Mo 
Quary,  164  P.  262. 

<3=39i(l)  (Wyo.)  A  petitioii  in  justice  court,  in- 
forming defendant  01  naturo  of  plaintiffs  claim, 
of  grounds  relied  on  to  support  action,  and  so 
enuidt  that  Judgment  therecn  vUl  bar  an- 
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«Uur  aidt  for  same  qsum  of  adtoi,  is  safBdant 
—Oarber  v.  Spray,  104  P.  840. 
4a»81(6)  (W70.)  In  bd  action  in  Justice  court 
to  recoT«r  damages  for  trespaes  01  cattle,  peti- 
tion Keld  sufficient  to  lapport  judgment  against 
objection  after  entry  that  it  did  not  allege  or 
state  facts  showing  tiiat  defendant's  alleged  acts 
were  unlawful  or  wrongful.— Gariwr  v.  Spray, 
164  P.  840. 

(Wyo.)  A  finding  of  fact  by  justice  of 
the  peace  on  only  controverted  point  in  evidence 
is  sufficient  to  support  judgment;  it  being  un- 
necessary to  make  findings  as  to  matters  admit- 
ted or  not  denied  in  pleadlnffi.— Garber  T.  Spray, 
lft4  P.  840. 

9=^\t9{l)  (Wyo.)  Judgment  of  jastice  court  is 
generally  held  sufficient  without  formal  state- 
ment of  a  finding,  where  It^shows  a  determina- 
tion of  cause  upon  the  evidence. — Garber  t. 
Spray,  164  P.  840. 

^=9130  tWyo.)  Justice  court  judgments  are  to 
bo  liberally  construed  with  more  regard  to  sub- 
stance than  form,— Garber  v.  S|^y,  164  P.  840. 

V.  BEVIEW  OF  PKOOEEDINGS. 
(A)  App«al  and  IHvpor. 

^=s>  149(1)  (Colo.)  Any  party  to  suit  before  jus- 
tice of  peace  may  take  appeal  when  dissatifined 
with  judgment,  and  thereafter  has  right  to 
control  appeal  so  taken  by  blm,  even  to  extent 
«f  dismissing  it.— Jones  v.  Rice,  164  P.  1162. 
4^149(1)  (Kan.)  In  action  before  justice,  third 
parties  claiming  attached  property,  who,  on 
thdr  application,  are  made  parties  defendant, 
can  appeal  from  a  judgment  rendered  by  the 

i*uBtice  denying  their  claims  to  the  propwty. — 
>aniel80B  v.  Keichert,  164  P.  184, 
«=»  159(6)  (Oal.App.)  In  view  of  Code  Oiv.  Proc. 
I  948,  held  that  under  section  078a,  notice  of 
exceptions  to  sureties  on  appeal  from  justice 
must  be  served  upon  appellant  as  well  as  filed 
with  justice,  and  in  case  of  failure  appeal  can- 
not be  dismissed  because  sureties  do  not  justify. 
— Ctmsolidated  Lumber  Co.  v.  Superior  Court  of 
California  in  and  for  Los  Angeles  Oonnty,  164 
P,  612. 

«8=»I60(3)  (Wyo.)  Under  Comp.  St.  |  B261,  re- 
garding appeals  from  justices'  courts,  a  no- 
tice, giving  title  of  cause,  justice's  court  where- 
in it  was  tried  and  determined,  stating  that  it 
was  tried  by  a  jury,  reciting  date  of  trial  and 
judgment,  and  defendant's  desire  to  appeal,  held 
sufficient— Campbell  v.  Weller,  164  P.  881. 
«=5l60(4)  (Wyo.)  Under  Comp.  St  1910, 
C220,  5261,  5262,  held,  that  notice  of  appeal 
from  a  judgment  rendered  by  a  justice  after  a 
change  of  venue  to  a  different  court  was  prop- 
erly filed  with  justice  who  rendered  judgment, 
and  not  justice  who  had  original  jurisdiction.— 
Campbell  v.  Weller.  164  P.  881. 

As  Comp.  St  1010,  §  5263,  provides  for  no- 
tice by  clerk  of  district  court  upon  receiving 
and  filing  transcript  and  papers  in  appeal  from 
a  justice  of  the  peace,  held,  that  it  is  not  nec- 
essary that  notice  of  appeal  prescribed  in  sec- 
tion 5261  be  delivered  to  opposite  party. — Id. 

(B)  CertlorsTl. 

€=9192  (Colo.)  Writ  of  certiorari,  under  Rev. 
St  1008,  I  3837  et  seq.,  to  transfer  cause  from 
justice  to  county  court  and  there  retry  it  is 
substitute  for  appeal,  and  applicable  only  where 
party  without  negligence  has  been  prevented 
from  taking  appeal  in  ordinary  way.— Jones  v. 
Rice,  164  P.  1162. 

«=>202(2)  (Colo.)  Facts  stated  in  plaintifTs  pe- 
tition for  certiorari,  under  Rev.  St  1908,  S  3837 
et  seq.,  to  have  his  suit  in  justice  court  against 
two  defendants  retried  in  county  court,  held  in- 
sufficient as  showing  want  of  even  ordinary  dili- 

Sence  on  plaintiff's  part  to  have  judgment  for 
im  in  justice  court  reviewed  on  appeal. — Jones 
T.  Rice,  164  P.  1162. 


4=>206(e)  (Utah)  Under  Comp.  Laws  1807,  f 
3685x,  providing  that  judgment  based  upon 
complaint  falsely  stating  jurisdictional  fact  may 
be  reviewed  by  certiorari,  district  court  in 
certiorari  to  review  judgment  of  justice  court 
cannot  receive  parol  evidence.— Beck  T.  LevlSi 
164  P.  48a 


KNOWLEDGE. 


See  Notice. 


LACHES. 

S^Spedfic  Performanoe,  ^=»10S;  States,  9=9 

UNDLORD  AND  TENANT. 

See  Bvtdmee,  «s>466;  Frauds,  Statute  of,  ^» 
44;  Mines  and  Minerals,  «s>7S^,  75. 

XZ.  X.SASB8  AMP  AGREEMEWTB  IH 

QHWERAL. 

<A)  Beuntsltea  and  Tslldltr. 

<S=»22(5)  (CaLApp.)  Under  Civ.  Code.  |  3800, 
plalntilPa  loss  from  sacrifice  of  bnsiness  at  an- 
other location  htld  not  recoverable  for  defend- 
ants* breach  of  agreement  to  lease  storeroom. — 
Scbnlerow  v.  Boutagy,  164  P.  1182. 

CB)  OoBStrneHoH  and  OpvrittlOB. 

0s>47  (Wash.)  Provisiim  in  lease  for  lessor  pay- 
ing the  lessee  a  certain  amonnt  if  lessor  sells 
the  land,  and  for  lessee  surrendering  possession 
on  payment,  entitled  lessee  to  payment  only  it 
surrender  of  possession  is  required.— Coates  t. 
Carse,  164  P.  760. 

nr.  TEBHS  FOB  TEARS. 

(D)  TcrmiantlOB. 

^101  (CaLApp.j  Civ.  Code,  S  1032,  providing 
that  the  hirer  of  a  thing  may  terminate  the 
biring  when  ^e  greater  part  of  the  thing  hired 
perishes,  etc.,  is  inapplicable  to  a  lease  which 
requires  the  lessee  to  make  the  repaita^Bgan 
v.  Dodd.  164  P.  17. 

«»109(7J  (Or.)  Where  the  tenant  abandMied 
the  premises  and  attempted  to  snrreoder  them 
to  the  landlord,  the  landlord's  reletting  to  an- 
other for  the  benefit  of  the  tenant  and  "subject 
to  the  order  and  ready  for  the  occupation"  of 
the  tenant  at  any  time,  was  not  an  acceptance 
of  the  premises  by  the  landlord.— Meagher  v. 
Eilers  Music  House,  164  P.  373. 

VH.  PREMISES,  AND  ENJOYMENT 
AND  USE  THEREOF. 

<D)  Repair*,  Inanrance,  and  Improve^ 
mentM. 

4»  152(4)  (CalA.pp.)  Lease  providing  that  les- 
see will  not  call  upon  lessor  for  repairs  and 
will  surrender  premises  in  good  order  lesq  rea- 
sonable Use  casts  upon  lessee  the  burden  of 
making  repairs  necessary  to  make  the  building 
safe.— Egan  v.  Dodd,  164  P.  17. 
«=»I57(2,  8)  (Gal.)  Safety  deposit  vault  erected 
by  tenant  held  improvement,  which  under  temia 
of  lease  became  property  of  lessor.— Realty  Dock 
&  Improvement  Corp.  v.  Anderson,  164  I*.  4. 
«=»I59(2)  (Cal.App.)  In  action  against  landlord 
for  breaoi  of  agreement  in  lease  contract  to 
construct  headgates  to  enable  tenant  to  irrigate 
land,  evidence  held  to  warrant  finding  that  land- 
lord's failure  to  construct  such  headgates  was 
proximate  cause  of  damage  to  tenant.— Cham- 
bers V.  Belmore  Land  Sc  Water  Co.,  164  P.  404. 
Where  failure  of  landlord  to  construct  head- 

f'Ates  to  irrigate  land  caused  crop  failure  on 
arge  portion  of  land  planted,  lessees  cannot  be 
denied  recovery  on  ground  that  they  should 
hare  constructed  headgatea;  it  aiwaring  that 
th^  would  have  cost  upwards  of  1(2,000.— Id. 
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Tm.  BBITT  AND  ADVANCES. 
(A)  RiflTht*  and  Mabllltle*. 

4=3 1 84(2)  (Oal~A.pp.)  ProTiaions  of  a  lease  con- 
straed,  and  held,  that  a  parment  was  for  a  ten- 
year  lease  of  premises  w^on  randitions  apecified, 
and  that  lessees  parted  with  money  in  con- 
sideration of  lease,  and  title  to  money  passed 
absolutely  to  lessor  unaffected  by  fact  that  he 
agreed  npon  performance  of  certain  conditions 
by  lessees  to  give  them  credit  therefor  on  fu- 
ture rent— Ramish  v.  Workman,  164  P.  26. 
«=9l95(2)  (Or.)  Where  a  landlord  relet  aban- 
doned premises  for  the  benefit  of  the  abandoning 
tenant,  but  was  unable  to  collect  any  rent  from 
the  new  tenant,  the  abandoning  tenant  was  lia- 
ble for  the  rent  as  if  the  premises  had  not  been 
relet— Meagher  v.  Eilers  Music  House,  164  P. 
373. 

«=>208(1)  (CaLApp.)  Tenant  was  not  released 
from  obligation  to  w  tent  by  hii  aiaignment 
to  corporation  with  landlord'a  consent  in  writ- 
ing ;  such  consent  being  conditioned  on  assignee 
ciimplying  with  terms  of  lease. — Eddie  v.  Gage 
Mfg.  Co.,  164  P.  1133. 

Where  landlord  consented  to  aBsignment  ox 
lease  upon  condltiins  not  performed  by  assignee, 
written  consent,  however,  not  purporting  to  re- 
lease tenant  from  payment  of  rent,  such  tenant 
cannot  claim  that  the  leasehold  interest  was 
surrendered  to  lessor  by  operation  of  law. — Id. 

XX.  BE-ENTBT  AND  BEGOVERT  OF 
POSSESSION  B7  UiNDLOBD. 

«=929i(l)  (Wash.)  Notice  to  pay  rent,  or  quit, 
in  an  action  of  unlawful  detainer,  is  a  matter 
to  be  proved  at  trial,  but  unnecessary  to  give 
court  jurisdiction,  which  depends  on  service  of 
summons.— State  v.  Superior  Court  for  Spokane 
County,  164  P.  63. 

«=»29l(2)  (Wash.)  Service  by  landlord  on  coi- 
poration  tenant  of  notice  to  surrender  posses- 
sion being  in  strict  compliance  with  Rem.  & 
Bal.  Code,  g  814  Lj  sufficient— W.  B.  Hutchin- 
son Inv.  Co.  V.  Woman's  Exchange,  164  P.  196. 

Z.  BENTINO  ON  8HABES. 

*=>322  (CaLApp.)  Regardless  of  exact  terms  of 
share  cropping  contract,  the  trial  court  will  not 
be  put  in  error  for  ioterpretinp  it  iu  accordance 
with  the  acts  of  the  parties  la  making  partial 
settiements.— Kloater  t.  Hawn,  164  P.  402. 

LARCENY. 

^  Barglar7 ;  False  Pretenses. 

n.  PBOSEOunoN  and  punish. 

MENT. 

(B)  Bvidcnce. 

€=355  (Idaho)  Evidence  held  to  sustain  a  con- 
viction of  grand  larceny  in  willfully  and  feloni- 
ously taking  and  driving  away  cattle  the  per- 
Konal  property  of  another. — State  v.  Smith,  164 
P.  519. 

®=»55  (Mont)  In  prosecution  for  grand  lar- 
ceny, evidence  held  to  juHtify  inference  that 
party  other  than  defendant  was  principal  in 
crime,  and  that  defendant  ^ded  and  abetted 
liim  in  its  conuniasion.— State  v.  Wiley,  164 
P.  84. 

«=>64(1)  (Mont.)  "Recentiy,"  or  "recent  posses- 
sion." as  used  in  proposition  that  recent  posses- 
sion of  stolen  property  has  probative  value  in 
prosecution  for  larceny,  refers  to  possession 
in  defendant  soon  after  commission  of  larceny, 
and  not  to  possession  immediately  before  in- 
formation is  filed  or  trial  had.— State  v.  Wiley, 
104  P.  84. 

(O)  Trial  and  Review. 

«=>77(1)  (Idaho)  In  a  prosecution  for  grand 
larceny,  an  instruction  on  the  effect  of  evidence 
of  possession  of  recently  stolen  property  held 
ncA  preioAidftL— State  T.  Smith,  164  P.  619. 
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«S3»79  (Mont.)  In  prosecatfon  for  crsnd  larceny* 
where  information  dia^^  theft  of  horse,  steal- 
ing of  which  is  grand  larceny  without  reference 
to  value,  court  was  not  in  error  for  defining  to 
jury  <^ense  of  larceny,  as  well  as  partiealar  de- 
gree fit  it  oi  which  defendant  was  sidlty,  if  mt 
all^tats  T.  Wiley,  164  P.  84. 

UST  CLEAR  CHANCE. 

See  AiKieal  and  Error,  4=»10(M,  1066:  Negli- 
gence, e==>SS ;  Street  Railroads,  «=s»l03. 110, 
U4;  Trial.  «=»252. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «=»10e9, 1195. 

LAWYERS. 

See  Attorn^  and  Client. 

LEASE 

See  Landlord  and  Tenant ;  Mines  and  MineralSy 
«s»73%,  75. 

LEAVE  OF  COURT. 

See  Pleading,  «=9236. 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  «=98G2-SgO. 

LEGISLATIVE  POWER. 

See  Constitotionai  Law,  «»68,  60. 

LEWDNESS. 

$=»I0  (Cal.App.)  In  prosecution  under  Pen. 
Code,  S  288,  for  lewd  and  lascivious  conduct 
with  minor  children,  evidence  held  to  sustain 
convicticm  of  attempt  to  commit  act  charged.— 
Pe<4>le  T.  Smitik,  164  P.  009. 

LIBEL  AND  SUNDER. 

See  Evidence,  ^>75. 

nr.  ACTIONS. 

(O  Bvtdcsoc. 

«=»I0[(3)  (AriB.)  To  prove  civil  liability  for  li- 
bel, plnintiff  must  show  that  the  alleged  libel- 
ous article  has  bern  seen  and  read  by  some  other 
person  than  himself;  Pen.  Code  1913,  j  225, 
not  applying.— Lally  v.  Cash,  164  P.  443. 
®=»II2(1)  (Ariz.)  Evidence  held  not  to  show 
defendant's  participation  in  either  the  composi- 
tion or  publicatiou  of  on  alleged  libelous  arti- 
cle.—Lally  v.  Cash,  104  P.  443. 

LIBRARIAN. 

See  Oonstitatkmal  Law,  ^58;  States,  «es>4& 

LICENSES. 

See  Commerce,  ^»63 ;  Intoxicating  Liquors, 
€==74. 

I.  FOB  OCCUPATIONS  AND  PBIVI. 

XJB6ES. 

^36(5)  (Cal.App.)  For  one  engaged  in  carrying 
imssengm  between  points  outside  a  ci^,  to 
drive  through  it  without  stopping,  does  not 
constitute  "a  business  transacted  and  carried  on 
in  such  city,"  which,  under  Charter  of  Cities 
of  the  Sixth  Class,  section  8^,  subd.  10  O^eer- 
ine'a  Gen.  Laws  1016,  p.  1123),  it  may  licuse. 
—Ex  parte  Smith.  164  P.  618. 
^=>7(:^)  (CaLApp.)  Prescribing  license  fees  for 
person  carrying  on  laundry  within  the  city  and 
higher  license  for  person  operating  wagon  for 
delivery  itl  laundrr  wwk  to  and  from  aay  laon- 
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dry  outsick  of  city,  etc.,  \eld  void  as  creating 
discrimination  not  based  on  difference  in  nature 
of  bUBincM  being  transacted.— E}i  parte  Hinea, 
let  p.  888. 

^26  (Wash.)  Under  Rem.  Code  1915,  S  SS6^ 
39,  providing  tliat  every  peraoo  injared  by  jit- 
ney boB  drivers  may  recover  against  tbe  surety 
to  the  amount  of  tbe  bond,  each  person  injared 
can  recover  up  to  tbe  full  amount  of  the  bond. 
—Nelson  v.  Pacific  Coast  Casualty  Co.,  164  P, 
5M. 

LIENSw 

See  Attorney  and  dlent,  ^180;  Bailment, 
^18;  Bankruptcy,  «=»168-21&;  Chattel 
Mortgages,  «=»13d-150;  Judgment,  «s»768; 
MechanicB*  Liens;  Mines  and  Minerals, 
112;  Mortgages.  ^151-186:  Tnuts.  «ta» 
340;  Vendor  and  Porefaaaer.  «s9b26S.  266. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Po^ession;   Equity,  ®s»87;  Ex- 
ecutors and  Administrators,  «s>^,  437. 

I.  STATUTES  OF  UMITATIOIV. 

(A)  Matmre*  Talldltr*  and  Coaatraetloa  la 
Geacral. 

^>2(1)  (Okl.)  An  action  on  contract  is  gener- 
ally  governed  by  statute  of  limttatloDs  of  the 
forum,  and  not  by  the  lei  loci  contractus  or  the 
lex  domicilii.— Shaw  v,  Dickinson,  164  P.  1150. 
C»2(2)  (Or.)  A  foreign  corporation  is  a  "non- 
resident" although  doing  businesB  within  this 
state  within  I*  O.  L.  }  26,  providing  for  ap- 
plication of  foreign  statute  of  limitations  In  ac- 
tions between  "nonresidents." — Hamilton  v. 
North  Pac.  S.  S.  Co.,  164  P.  579. 
«8=>2(3)  (Or.)  L.  O.  L.  I  26,  as  to  time  to  sue 
<m  actions  arising  in  another  state,  applies  to 
an  injury  occurring  on  a  veasel  of  tiie  state 
when  it  is  upon  high  seas;  tbe  vessel  being 
deemed  a  part  of  the  territory  ot  the  state  to 
which  it  belongs.— Hamilton  T.  North  Pac.  S. 
S.  Co.,  164  P.  579. 

Where  employ^,  a  resident  of  Oregon,  sued 
employer,  a  California  corporation,  for  injuries 
Sustained  on  high  seas,  employer  could  plead 
the  California  statute  ox  limitanona.  In  view  of 
I*  O.  U  5  26.— Id. 

rB)  Unltetioaa  Applleabl*  ta  Partlvalar 

AatloM. 

«=>24(1)  (Cal.)  Cause  of  action  is  founded  up- 
on instrument  in  writing,  within  Code  Civ.  Proc, 

11^  337,  Bubd.  1,  when  contract,  obligation,  or 
latdlity  grows  out  of  written  instruments,  not 
remotely  or  ultimately,  but  immediately.— 
O'Brien  v.  King,  164  P.  631. 
$=»25(6)  (OaL)  An  inBtrument  reading,  "Receiv- 
ed from  [plaintifin  •  •  •  f450  in  U.  S.  gold 
coin,  at  5  per  cent.  intOTest,"  signed  by  defend- 
ant, is  within  Code  C5v.  Proc.  i  337.  subd.  1,  and 
barre<l  only  after  4  yearB.--0'Bnen  v.  King, 
164  P.  631. 

«s>35(D  (Wash.)  Actiod  against  Dational  bank 
to  recover  for  failure  to  deliver  up  will  in- 
trusted  to  it  for  safe-keeping  by  testator,  as 
required  by  Rem.  Code  1915,  g§  1289,  1292, 
commenced  more  than  three  years  after  last  act 
In  administration  of  testator's  estate,  was  bar- 
red by  Rem.  Code  1915.  8  159,  snbd.  6.— Myers 
T.  Exchange  Nat.  Bonlt,  164  P.  951. 
^»37(2)  (Wash.)  An  action  to  quiet  title, 
tiiough  fraud  is  practiced  in  creating  the  cloud, 
does  not  fall  within  Rem.  Code  1915,  g  159, 
limiting  actions  for  relief  on  the  grousd  of  fraud 
to  three  years.— Bradbury  v,  Notliercutt,  164  P. 
104. 


n.  OOMPUTATZOll  OF  PSBIOD  OF 
UMITATIOM. 

(A)  Aoarnal  of  Rlarbt  ot  Action  or  D«» 
fonae. 

$s>44(6)  (Kan.)  Where  minor  remainderman 
executed  deed  to  life  tenant  in  1898  and  disaf- 
firmed it  in  1901  after  death  of  life  tenant,  her 
action  In  1914  to  recover  property  from  life 
tenant's  husband  who  claimied  adverse  posses- 
sion from  1898  waa  not  barred  by  Code  Civ. 
Proc.  H  16,  16,  since  her  cause  of  action  did 
not  accrue  until  death  of  life  tenant.— Ralph  v. 
Ball,  164  P.  1081. 

«s:»46(l)  (CaLApp.)  Corporation  having  rati- 
fied transaction  by  its  directors,  who  secured  a 
loan  from  it,  cause  of  action  to  recover  such 
money  did  not  accrue  until  time  fixed  for  re- 
payment, and  two-year  limitation  prescribed  by 
Code  Civ.  Proc.  1  339,  subd.  1,  did  not  be- 
gin to  run  until  that  time.— Pleasant  Valley 
Hotel  Co.  V.  Henderson,  164  P.  420. 
<&=»55(7)  (Kan.)  Cause  of  action  for  damages 
to  land  from  a  natural  enlargement  of  a  ditch 
rightfoUy  dug  by  defendant  on  its  right  of  way 
accrued  when  ditch  invaded  plaintifTs  land  and 
damages  for  permanent  injury  were  recoverable, 
and  was  barred  when  jot  commenced  within 
two  years.  Civ.  Code,  i  17,  subd.  3  (Qan.  St. 
1909,  S  5610).-Pever  v.  Atchison,  T.  ft  S.  T. 
Hy.  Co.,  164  P.  159. 

'E)  AbMuce,  NoBFCMidenee.  and  Conceal- 
ment of  Person  or  Fropertr. 

4=^68  (Or.)  A  foreign  corporation  maintaining 
an  agent  within  tbe  state  is  not  "out  of  the 
state,"  within  meaning  of  Ia  O.  L.  {  16.— Uani- 
Uton  V.  North  Pac  S.  S.  Co.,  164  P.  579. 

(P)  larnomnce,  Hl»take,  Trust,  Frand.  mmM 
Concealment  of  L'anae  of  Action. 

«=»f03(2)  (CalApp.)  Where  plaintiff,  in  action 
to  quiet  title,  was  seised  of  property  at  all 
times  down  to  time  when  action  was  begun,  and 
defendant  was  to  be  treated  as  holding  tiUe  in 
trust  for  plaintiff,  there  having  been  no  repudi- 
ation, action  was  npt  barred  by  Code  Civ.  Proc. 
S  318.— Prouty  v.  Rogers,  164  P.  901. 

t'G)  Fendener  of  Leval  Proceedinsi,  In- 
Jnnotion,  Stay,  of  War. 

4^111  (Wash.)  An  injunction  obtained  by  a 
judgment  debtor  preventing  enforcement  of 
judgment  within  time  limited  by  Rem.  Code 
1915,  i  459,  will  suspend  the  running  of  the 
statute  until  dismissal  of  Injunction. — ^Hansen 
V.  Peter,  164  P.  61Z 

Where  plaintiff  had  eight  months  ki  which  to 
enforce  judgment  whra  prevented  by  defend- 
ant's injunction,  and  sold  property  under  exe- 
cution 67  days  after  filing  the  remlttitar,  his 
sale  was  timely. — Id. 

V.  FI.EADINO,  EVIDEWOE.  TRIAL, 
AND  REVIEW. 

«=s>l82(5)  (Okl.)  Where  defendant  answers  by 
general  denial,  and  does  not  demur  at  any  stage 
of  the  proceedings,  tbe  defense  of  limitation! 
cannot  be  raised  in  an  action  for  breach  of  a 
covenant  of  warranty.— Buchner  v.  Baker,  164 
P.  659. 

«=3|87  (OkL)  In  action  on  note  which  on  its 
face  showB  toat  it  is  barred  by  limitations  as 
pleaded,  plaintiff  muBt  plead  facts  relieving  the 
action  from  the  bar  of  the  statute.— Shaw  v. 
Dickinson.  164  P.  1150. 

In  action  on  Ohio  note,  which  on  its  face  is 
barred  by  pleaded  statute  of  limitations,  it  is 
not  enough  for  plaintiff  Co  plead  and  prove  that 
act  >in  was  not  barred  in  Ohio,  where  defendant 
had  resided,  but  he  must  plead  and  prove  that 
defendant  has  not  been  in  Oklahoma  long 
enough  to  bar  action  under  its  statute,— Id, 
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LIMITATION  OF  LIABILITY. 

See  Telegraphs  and  Teleifhonea,  4=»54. 

LIQUOR  SELLING. 

Sett  Intoadcating  Liqnon. 

LIS  PENDENS. 

See  Subrogation,  €=>26. 

^24(1)  (Kan.)  Under  dv.  Code,  |  86  (Gen. 
St.  1909,  §  6679),  (me  who  pnrchases  pit^rtT' 
pendente  lit«  ia  bound  by  tfae  deoree  in  the 
pending  suit,  and  that  decree  U  not  aabject  to 
collateral  attack  at  the  instigation  of  the  pui^ 
chaser.— Dever  v.  Eureka  Bank,  164  P.  166. 
«=»24(2)  (Kan.)  Where  irregularities  occur  in 
sherifTa  sale  on  foredoflure,  pnrcfaftBer  oC  mort- 
gagor'B  interest  pendente  lite  most  make  bis 
complaint  in  the  suit,  and  cannot  make  a  col- 
lateral attack  in  an  independent  action  against 
the  grantee  in  the  aherifE's  deed.— Dever  v.  Eu- 
reka Bank,  164  P.  166. 

^25(3)  (Okl.)  A  third  mortgage  executed  aft- 
er an  action  had  established  lis  pendens  against 
land  in  favor  of  one  M.  did  not  attach  so  that 
M.,  as  purchaser  under  liis  judgment  toc^  title 
clear  of  the  mortgage.— Employes  Boilding  & 
Loan  AsB'n  T.  Crafton,  164  P.  473. 
«»26(1)  (Wash.j  Under  Rem.  Oode  IBIS,  1 248, 
filing  of  notice  of  lis  pendens  in  foredoaure  suit 
bars  a  stranger  purchasing  the  property  from 
asserting  a  homestead  uerein. — Skinner  t. 
Hunter,  164  P.  244. 

Under  Rem.  Oode  1913,  f  692,  as  to  procedure 
on  foreclosure,  where  tenants  of  the  property 

[mrchased  it  from  the  mortgagors,  after  fiiiux 
i«  pendens  and  before  judgnient  of  foreclosure, 
tbey  had  no  right  to  declare  a  hoDMstead^Id. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Bailment,  «=3ia 

LOAN  ASSOCIATIONS. 

See  Bntldiiiff  and  Loan  Aasodfttloiw. 

LOANS. 

See  Money  Lent. 

LOCAL  LAWS. 

See  Statutes.  «=>79,  94. 

LOGS  AND  LOGGING. 

See  Account  Stated,  <8396,  19;   Woods  and 
Forests. 

MALICIOUS  PROSECUTION. 

See  False  Imioistmment. 

MALPRACTICE. 

Sea  FhyricianB  and  Surgeons,  $=>14,  l8k 

MANAGER  PLAN. 

See  Municipal  Corporation^  4=»48;  Statates, 
«=»94,  120. 

MANDAMUS. 

See  Intoxicating  LlQuora.  ^s»74;  States,  <S=» 

I.  HATUBB  AlTD  OBOimDS  IN  OEN- 
EBAK 

4e3>3(1<Q  (Or.)  Where  an  officer  has  been  re- 
mored  and  another  appointed  to  perform  the 
work,  quo  warranto,  and  not  mandamus,  is  the 
proper  remedy  of  the  iliscliarged  officer. — Alex- 
ander V.  .Scliiiol  DisU  Ko.  1  in  Multnomah  Coun- 
ty, 164  P.  TU. 


«=»4(S)  (Okl.)  Wbcre  plaintiffs  did  not  appeal 
under  Laws  1913,  c.  219,  art.  4,  |  2,  from  ac- 
tion of  Buperintendents  <^  public  instraction  in 
B,  and  0.  counties  in  joining  a  district  partly 
in  each  county  to  a  district  in  G.  county,  man- 
damns  to  compel  superintendent  of  C.  county  to 
appoint  member  and  <dei4  the  ctnuralidated 
dutricC  as  it  formeriy  existed  will  not  lla.— 
State     BlMdiem,  164  P.  971. 

II.  SUBJECTS  AND  FUKPOSES  OF 

BELIEF. 

(A)  Aeta  ttiid  PMe««dfnca  of  Oo«rte» 
Jndarea.  and  JodlolKl  Ofloers. 

^»40  (Wash.)  In  an  application  for  manda- 
mus to  require  judge  to  issue  a  comnussion  al- 
lowing examination  by  oral  questions,  held  there 
was  no  abuse  of  dfaoretion  in  requiring  submis- 
sion ot  written  interrogatories  before  iesuing 
commission,  and  writ  would  not  Issue. — State 
Truax,  164  P.  397. 

<8=?44  (Wash.)  Where,  on  affidavits  of  predu- 
dice,  presiding  judge  under  Rem.  Code  InS. 
8  209 — 1,  transferred  cases  to  another  jcoonty* 
the  orders  reciting  that  convenience  of  witnessea 
and  ends  of  justice  were  not  interfered  with, 
held,  that  exercise  of  his  discretion  cannot  be 
interfered  with  by  writ  of  mandate;— State  r. 
Superior  Court  for  Oarke  County,  164  P.  62. 

(B)  Acts  and  Proeeedlaca  <if  PnbUo  Ofll- 
cevs  BoarOa  mA  BfaafolpalltleB. 

«s>73(l)  (Idaho)  Under  Laws  1913,  p.  B02, 
where  a  law  is  properly  certified  by  presiding 
officers  of  two  legislative  houses,  ana  is  approv- 
ed and  signed  by  Governor,  and  lodged  in  of- 
fice of  secretary  of  state,  the  secretary  cannot 
be  required  by  mandamus  to  alter  or  amend  the 
law.— Katemdahl  v.  Daugherty,  164  P.  1017. 
^=»84  (Kan.)  Where  public  officers  have  enter- 
ed into  contract  and  refused  to  recognize  its 
obligation  because  of  mistaken  view  of  question 
of  law  their  compliance  with  contract  may  be 
enforced  by  mandamus.— Eberhardt  Const.  Co. 
T.  Board  of  Oom'rs  of  Sedgwick  County,  164  P. 
281. 

It  does  not  follow  that,  where  controlling  body 
of  municipality  in  exercise  of  its  judgment  as  to 
public  policy  refuses  to  proceed  with  contract 
preferring  to  answer  in  damages,  it  can  bo  held 
to  specific  performance  by  mandamus. — Id. 
(^88  (Wash.)  Under  Rem.  Code  1915,  8  S680, 
prohiMting  secretary  of  state  from  flluig  in- 
corporation articles  of  company  whose  name  Is 
similar  to  that  of  concern  already  doing  busi- 
nesB,  and  section  1014,  authorising  mandamus 
to  compel  performance  of  act  wnich  law  es- 
pecially enjoins,  a  domestic  corporation  may 
mandamus  secretary  of  state  to  strike  from  his 
records  name  of  a  foreign  corporation  having 
same  name,  and  authorized  to  do  business  after 
relator.— State  v.  Howell,  164  P.  917. 

(O)  Aot«  and  Proceedtnra  of  Private  Oor> 
porattonji  nnd  ladlvldaala. 

®=3l32  (Kan.)  Mandamus  will  issue  at  the 
state's  suit  to  compel  a  corporation  owning  a 
dam  to  lower  It  to  height  authorixed  by  law, 
where  it  Is  clearly  shown  that  tlie  dam  is  hi^- 
er  than  la  authorized. — State  v.  Kansas  Flour 
MiUa  Co.,  164  P.  1170.' 

m.  jmtlSDIOTIOlf,  FBOCBEDIHOB* 
AKD  BELIEF. 

€=3-164(4)  (Kan.)  Allegations  in  answer  and  re- 
turn to  eutemative  writ  of  mandamus  directing 
defendant  railway  to  comply  with  resolution 
of  city  by  opening  street  for  travel,  setting  up 
want  of  autbority  and  bad  faith,  held  to  require 
that  plaintiff's  motion  for  judgment  on  the 
pleadings  be  overruled. — City  of  Emporia  T, 
Atchison,  T.  &  S.  F.  Ey.  Co.,  164  P.  272. 
^^172  (Or.)  In  mandamus  proceedings  to  com- 
pd  a  school  board  to  restore  a  teacher  to  lie; 
former  pointtoa  as  principal,  where  tfie  trans- 
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fer  of  tbe  twcber  was  vitihin  the  board's  dlscrs- 
tlon,  the  amrt  cannot  conaider  whether  h«r 
Bervicea-  as  principal  were  satisfactory.-- Alex- 
ander r.  School  DiBt.  Nol  1  in  Multoomah  Coun- 
ty, 164  P.  711. 

«s»l87(10)  (Wash.)  Remanding  appeal  and  dl- 
netins  vacation  of  order  ccMnmlttin;  county 
auditor  for  failure  to  comply  with  mandate,  be- 
cause of  oxpiistion  of  term  of  office,  does  not  af- 
fect judgment  in  the  mandamus  case. — State  r. 
Wallace,  164  R  741. 

MANSUUGHTER. 

See  Homicidd. 

MAPS. 

See  Deeds,  «s3ll2 ;  Eminent  Domain,  ^16S. 

MARRIAGE. 

See  Descent  and  Distribution,  ^»62;  DiToree; 
Husband  and  Wife. 

«Es>20(2)  (Nev.)  As  the  common-law  marriage 
prevails  in  Nevada,  that  relation  may  be  formed 
by  words  of  present  assent,  and  without  inter- 
positioD  of  any  person  lawful^  aathoriied  to 
jwn  persons  in  marriage.^Paincer  t.  De  Ber- 
nardi,  164  P.  645. 

4=340(4)  (Nev.)  Where  cohabitation  was  illicit 
In  beginning,  though  burden  of  proof  la  upon 
those  asserting  a  valid  marriage,  there  is  no 
presumption  tnat  relationship  continued  to  be 
illicit,  and  a  valid  common-law  marriage  may 
be  shown  after  impediment  to  marriage  was 
removed. — Parker  v.  De  Bemardi,  164  P.  645. 
4=»40(11)  (Okl.)  Where  a  sectmd  marriage  Is 
actually  shown,  a  strong  presomptlod  exists  in 
favor  of  its  legality,  whi<^  is  not  overcome  by 
proof  of  prior  marriage  and  wife's  failure  to 
obtain  divorce;  and  the  party  attaddng  it  has 
the  burden  of  showing  that  neither  party  to 
first  marriage  had  obtained  diTorce.Woae8  v. 
Jones,  164  P.  463. 

The  burden  i«  uptHi  one  asserting  illegality 
of  a  marriage  to  prove  it.~Id. 
®=3>5I  (Nev.)  While  prostitution  or  immorality 
of  the  parties  might  militate  against  the  pre- 
sumption of  a  Ic^timate  c<»nmon-law  marriage, 
such  facts  are  for  jury  to  cimsldw,  under  proper 
instructions.— PariEer  v.  De  Bemardi.  164  P. 
645. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=»1048;  Damages, 
64 :  Death,  4^=»31 ;  Intoxicating  Liquors, 
168;  Jury,  ^25;  Negligence.  «s»86,  101. 
136.   

I.  XBB  BBLATIOM. 

(B}  Statntorr  BeffnlatioM. 

4a  1 6^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  conaiBtiog  of  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  thifj  and  future  index  di- 
gests will  be  fouad. 

n.  SERVICES  AND  OOMPEHSATION. 

<B)  Waarea  Mttf  Other  Remnnentlon. 

^»80(8)  (Wash.)  In  an  action  on  express  con- 
tract for  labor  performed,  evidence  wgarding 
reasonable  value  of  such  labor  is  admissible 
where  the  contract  is  admitted,  but  the  amount 
to  be  paid  disputed,  as  circumstantial  evidence 
of  the  amount  agreed  upon.~Haefele  t, 
Biackett,  164  P.  244. 

€=>80(9)  (Kan.)  Evidence  Bubstantially  the 
same  as  in  the  former  heariug  of  the  case,  held 
suffideat  to  take  to  the  jury  the  question  wheth- 
er a  railway  company  bad  contracted  with  an 
employ^  to  pay  him  Imlf  w^es  during  any  dis- 


ability turn  an  injury  waived  in  aervice.— 
McAdow  T.  Kansas  ^tj  Western  Ry.  Co.,  164 
P.  177. 

«=s>80(18)  (Wash.)  In  an  action  for  balance  due 
for  wages,  whether  payments  made  were  in  full 
held  a  jury  question.— Haefde  v.  Brackett,  164 
P.  244. 

m.  BKASTEB'S  UABUJTT  FOB  IN- 
JTTBIBS  TO  SAVANT. 

(A)  Nature  and  Bxtent  In  Genepal. 

«=386  (Or.)  The  Employers'  Liability  Act  la 
not  applicable  to  cases  wh^ln  the  rights  of 
the  parties  are  determinable  maritime  law. 
—Hawkins  v.  Anderson  &  Crowe,  164  P.  656. 
^=»67l^2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  aubdivision,  consisting  of  <8=»  num- 
ber secti<ms  846-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  fUtore  index  di- 
gests will  be  fotmd. 

«=>89(1)  (Colo.)  That  a  miner  temporarily 
passed  from  his  working  place  to  a  crosscut  to 
await  clearing  of  smoke,  so  that  be  could  re- 
sume work,  did  not  take  him  without  the  scope 
of  his  employment — Rapson  Cool  Mining  Co.  v. 
Micheli,  164  P.  311. 

That  a  miner  passed  from  his  working  place 
to  a  crosscut  to  take  a  drink  of  water,  to  ad- 
vise a  fdlow  employe  that  a  can  of  powder  had 
been  placed  there,  and  to  test  a  fuse  did  not 
take'him  without  the  scope  of  employment. — Id. 

Where  it  was  a  miners  duty  to  load  holes 
and  attach  fuse  tar  blasting,  he  was  not  with- 
out the  scope  ot  employment  in  testinf  fuses. 
-Id. 

(B)  Tools*    ]Hacliln«Tr.    AppIlaAOCSy  aaA 

Places  for  Work. 

«=)IOI,  102(3)  (G^.App.)  An  employer's  dutr 
to  furnish  employ^  with  a  reasonably  safe  place 
to  work  is  fulfilled  when  he  exercises  ordinary 
care  for  that  purpose.— Match^te  t.  Oallfomia 
Fruit  Canners'  Ass'n,  164  P.  423. 
^t=>IOI,  102(8)  (N.M.)  The  master  must  exer- 
cise reasonable  care  that  the  servant's  place  of 
work  shall  be  as  reasonably  safe  as  is  com- 
patible with  its  nature. — Leyba  v,  Albuquerque 
&  Gerrillos  Coal  Co.,  164  P.  823. 
®=>I29(1)  (Cal.App.)  The  breaking  of  a  rope 
furnished  by  the  employer,  precipitating  against 
a  stump,  an  employ^  asing  it,  and  not  tdie 
stump,  was  the  proximate  cause  of  his  inju- 
jy.— Gideon  v.  Howard,  164  P.  11.' 

(C)  Metbods  at  Work,  Rules,  and  Ordem. 
«»I37(4)  (Cal.App.)  Defendant  dectric  rail- 
way company's  failure  to  fumiah  sufficient  pow- 
er to  move  a  train,  causing  a  car  to  back  onto 
an  employ^,  does  not  establish  negligence,  es- 
pecially where  employes  knew  the  c<mditlon  of 
the  powet  supply.— Lgrnch  t,  Padfle  Electric  By. 
Co.,  164  P.  20. 

4=>I45  (CaLApp.)  Street  railway  company's 
rule  tiiat  "trains  must  approach  all  meeting  and 
passing  points  under  full  control  and  prepared 
to  stop"  meant  control  and  preparation  appro- 
priate to  probable  emevgencies. — Lincoln  v.  Sar 
cific  Electric  Ky.  Co..  164  P.  412. 

(F)  RiNlcs  Assnmcd  br  SorraBt. 

€=»206  (N.M.)  The  servant  assumes  all  the  or- 
dinary risks  of  the  service, — Leyba  v.  Albu- 
querque A  CerriUos  Coal  Co.,  164  P.  823. 
^s>2f7(5)  (Cal.App.)  Where  a  mechanical  en- 
gineer was  killed  by  explosion  of  boiler  oper- 
ated by  an  employ^  under  immediate  instruc- 
tions of  superintendent  of  plant  held  that 
explosion  wan  not  a  risk  which  deceased  bed  as- 
sumed, although  he  was  intrusted  with  over- 
sight of  all  machinery.— Lippert  v.  Pacific  Sugar 
Corp.,  164  P.  810. 
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^=^226(2)  (N.M.)  The  servant  aBsames  all  of 
the  extraordinary  risks,  such  as  those  due  to  the 
masters  negligence  of  which  he  has  knowledge 
and  the  dangera  of  whkh  be  appreciato^Leir- 
ha  V.  Albuquerque  &  GerriUos  Coal  Ca,  164  P. 
823. 

An  "extraordinary  .risk*'  is  not  one  which  is 
uncommon  or  rare,  but  one  arisiiu;  out  of  un- 
usual conditiMis  not  reraltiBC  In  the  ordinary 
course  of  employment,  as  1^  reason  ot  the  mas- 
ter's negligence.— Id. 

(O)  Coatvtliwtorr  HcatilVCMCo  •(  Bttrvant. 

«s»23l(2)  (Cal,Ai>i>,)  Where  a  mechanical  en- 
gineer in  uiam  of  tibe  machinery  of  a  sugar 
house  was  informed  by  sui»erintendent  that 
boiler  would  carry  70  pounds'  pressure,  nearly 
double  actual  capacity,  he  was  not  giiilty  of 
contribDt(»7  ne^igence  in  relying  on  euch  state- 
ment—Lippert  T.  Pacific  Sugar  Corp.,  1S4  P. 
810. 

^=a235(6)  (Colo.)  When  an  experienced  miner 
tested  a  fuse  near  a  can  of  powder  and  threw 
a  lighted  fuse  in  its  direction,  a  fdlow  «nploy6*e 
failure  to  remonstrate  with  him  or  lesve  t^e 
place  was  not  contributory  negligence.— Bapson 
Coal  Mining  Co.  v.  Micheli,  164  P.  311. 
«=»238(3)  (CaLApp.)  When  an  employ*  choos- 
es a  dangerous  method  of  work  instead  of  a  safe 
way  provided  and  is  injared,  he  is  guilty  of 
contributory  negligenos  as  a  matter  of  law.— 
Matdiette  California  Fruit  Oanners*  Ass'n, 
164  P.  423. 

«=»238(7)  (Cal.App.)  Where  jnry  might  have 
believed  that  a  motorman'e  failure  to  stop  car 
before  mnnlng  into  an  open  switch  was  due  to 
a  mistake  in  judgment  in  trying  the  reverse  be- 
fore using  the  air  brake,  they  were  justified  In 
holding  him  not  guilty  of  contributory  negli- 

fpnce.— Lincoln  v.  Pacific  Electric  Ry.  Co.,  164 
'.  412. 

(H)  Aotlon«. 

«3»290%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=3  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«s>256(5)  (CaLApp.)  In  an  acUoo  for  death  <^ 
employ^  by  the  explosion  of  boiler  allowance 
of  amendment  of  complaint  to  allege  that  per- 
son operating  preboiler  was  incompetent  Aeld 
not  implication  by  court  that  such  employ*  was 
in  fact  incompetent,  but  that  there  was  evidence 
ot  such  fact  tior  jury.— Lippert  t.  Pacific  Sugai* 
Corp.,  164  P.  Sia 

4s>258(ll)  (Or.)  In  servant's  action  for  in- 
juries received  from  fall  from  hay  loft  of  bam, 
complaint  held  to  state  cause  of  action  with- 
in Employers'  Liability  Acb— Poollos  v.  Grovo, 
164  P.  562. 

«s»2$4(10)  (CaLApp.)  In  an  actirai  for  deaUi 
of  employ*  by  explosion  of  boiler  plaintiffs  held 
not  precluded  frc»n  reljing  upon  doctrine  of  res 
ipsa  loquitur  because  they  auo  ctiarged  specific 
omissions  of  duties  or  acts  of  negligence. — Ljp- 
pert  T.  Pacific  Sugar  Cotp.^  164  P.  810. 
«s>265(l)  (Coio.)  Where  employe's  actions  were 
such  as  might  have  reasonably  been  expected  by 
employer  under  same  circumstances,  it  will  be 
presumed  that  socb  acts  were  within  the  ap- 
parent scope  of  authority.— Bapom  Coal  Mining 
Co.  V.  MieheU,  164  P.  311. 
^3265(2)  (Okl.)  A  servant,  snlng  for  personal 
injury  from  the  master's  negligence,  has  the 
burden  of  showing,  not  only  negligence,  but  that 
it  was  the  proximate  cause  of  the  injury,  which 
should  have  been  foreseen  in  the  circumstances. 
-WichiU  Falls  St  N.  W.  Ky.  Co.  v.  Cover,  164 
P.  060. 

*=»265(4)  (Colo.)  The  fellow-servant  act  does 
not  change  the  rule  that  burden  of  proving  con- 
tributory negligence  resta  on  the  employer. — 
BopwHi  Coal  Mining  Co.  t.  Miehdi.  164  P.  8U. 
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«s>265(6)  (C^App.)  In  an  action  for  death  ot 
employ*  by  explosion  of  b<Hler,  doctrine  of  res 
ipsa  loquitur  is  applicable  and  jury  coold  in- 
fer as  fact  either  that  there  was  negligence  in 
management  of  boiler  or  defect  in  Its  cwdltion. 
—Lippert  v.  Pacific  Sugar  Corp.,  164  P.  810. 
^265(14)  (Oal.App.)  Where  defendant  employ- 
er's negligence  has  been  esbibliahed,  defendant 
has  bnrdai  of  provingDUntiff  m^iloytfs  con- 
tribntory  neglIgence.--Weat  v.  Jesse  A.  linney 
&  Co.,  164  P.  608. 

•^276(4)  (Gal.App.)  In  an  acti<m  for  the 
death  of  Mnploy*  by  tiie  ezploeion  of  boiler, 
evidence  held  to  justify  a  verdict  for  plaintiff. 
—Lippert  v.  Padfic  Sugar  Corp.,  164  P.  810. 
^278(0)  (Cal.App.)  Evidence  that  shingles  on 
a  roof  to  which  a  painter's  scaffold  was  at- 
tached slipped,  causing  the  scalToId  to  fall  and 
injure  plaintiff  employ*,  sustains  a  finding  that 
master  was  negligent,  where  the  scaffold  could 
hare  been  tied  to  a  diimney.~-WeBt  v.  Jesse  A. 
Linney  &  Co.,  164  P.  608. 

^»279(6>  (CBLApp.^  In  an  actiim  for  death  of 
employ*  by  the  explosion  of  bmler  evidence  held 
to  justify  a  finding  tliat  superintendent  of  plant 
and  boy  who  operated  boiler  immediately  before 
explosion  allowed  steam  to  reach  47  pounda' 
pressure,  which  was  7  pounds  mora  tihan  maxi- 
mum working  pressure.— lipoert  T.  Padfie  So* 
gar  Corp.,  164  P.  810. 

«=s>28l(0)  (CaLApp.)  In  a  motorman's  action 
for  personal  injury,  evidence  held  to  warrant 
finding  that  plaintiff  did  not  drive  interurhan 
car  into  open  switch  in  disregard  of  swltcli 
lamp  signals.— Lincoln  v.  Pacific  Electric  By. 
Co.,  164  P.  412. 

In  motMman'B  action  for  perscmal  injury,  evi- 
dence held  to  warrant  fining  that  plainaS  did 
not  approadi  switdi  in  dlsrfcard  of  company's 
roles  as  to  8peed.~Id. 

«B928I(12)  (CaLApp.)  A  finding  that  plaintiff 
employ*  was  not  guilty  of  contributory  negli- 
gence while  upon  a  painter's  scaffold  held  sus- 
tained by  the  evidence  under  St  1911,  p.  796, 
providing  that  an  employe's  slight  contributory 
negligence  shall  not  bar  recovery,  etc.,  wh«re 
his  alleged  negligent  actions  were  completed 
before  the  aoeraent,  and  would  not  neoeuarily 
have  caused  the  scaffold's  fall.— West  v.  Jess* 
A.  Linney  ft  Co.,  164  P.  608. 
«=»284(3)  (Cblo.)  Whether  an  emplc^  was  act- 
ing within  the  scope  of  his  authority  is  general- 
ly a  qnesticn  of  fact  for  the  jury  under  proper 
instructions. — Rapson  Coal  Mining  Co.  t. 
Micheli,  164  P.  311. 

4=>286(3)  (Or.)  In  a  farm  servant's  action  for 
injuries  received  by  falling  through  a  hole  in 
hay  loft  in  which  complaint  stat^  a  cause  of 
action  under  Employers'  Liability  Act,  evidence 
held  sufficient  to  go  to  jury  on  hypothesis  that 
he  was  in  loft  by  direction  of  defendant,  was 
ignorant  ot  hole,  and  could  not  see  it  owing  to 
darkness.— PoQlloa  v.  Urove,  164  P.  SfSQ. 
^286(4)  (CaLApp.)  Evidence  in  an  action  for 
injury  asld  snfHnent  to  go  to  the  jury  on  tbe 
question  of  negligence  <tf  the  employer  In  fur- 
nishing a  defective  apparatus,  a  worn  rope,  for 
pulling  away  a  board  mould  from  around  hard- 
ened concrete.— Oideon  v.  Howard,  164  P.  11. 
•9=3286(6)  (Or.)  In  a  farm  servant's  action  for 
injuries,  question  whether  employment  was  one 
of  risk  or  danger  and  hence  under  Bmployers* 
Liability  Act  held  for  jury. — Poullos  t.  Qrove, 
164  P.  562. 

€=s>287(2)  (CbI.App.)  In  an  action  for  death  of 
employ*  by  explosion  of  boiler,  how  far  imma- 
turity of  boy.  less  than  16  years  of  age,  who 
waa  operating  boiler,  contributed  to  explosion 
held  for  jury.— Lippert  v.  Pacific  Sugar  Corp., 
164  P.  810. 

®=>288(1)  (N.M.)  Where  the  evidence  is  such 
that  the  proper  inferences  therefrom  ss  to^  a 
servant's  assumption  of  risk  is  a  matter  with 
respect  to  vUcli  different  c^jtiniiHia  might  be 
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reasonaUr  Icsmed,  it  ia  m  qatsticm  (or  the  Jury. 
— Leyba  t.  AlbDgnerqne  ft  Cwrillos  Goal  Ga, 
164  P.  823. 

VX.  WOBXlCBir*8  OOMPBHSAnOH 

ACTS. 

(A)  Katars  and  Oronads  of  Maater'a  Ua- 

bllltr. 

®=»373  (Cat.)  Accideot  to  employ^,  sent  in  a 
team  to  dig  boles,  frooi  discharge  of  gan  taken 
along  b;  fellow  servaDt  for  personal  nse  held 
not  to  arise  out  of  his  empl^ineut,  wttbin 
Workmen's  Compensation  Act— Ward  t.  ludus- 
trial  Aca  Commission  of  State  of  California. 
164  P.  1123. 

€=9380  (CaLApp.)  "Serions  and  willful  mis- 
conduct of  a  Bervaot"  means  the  same  as  will- 
ful misconduct. — Diestelhorst  t.  Industrial  Ac^ 
ciilent  Commission  of  California,  164  P.  44. 

Where  a  minor  employed  about  machinery  had 
been  instructed  not  to  oil  it  while  in  motion, 
but  thoughtlessly,  after  the  power  had  been  shut 
off  and  while  the  machine  was  moving  of  its 
own  momentum,  oiled  it,  and  was  Injured,  he 
was  not  chartreable  with  willful  misconduct. 
-Id. 

(B)  C0»v«suatloa. 

^»385(1)  (Kan.)  Id  itctirai  for  compensation 
by  servant,  earning  $10.00  a  week  wlien  in- 
lured,  proceeding  on  theory  of  total  incapacity 
for  one  year,  award  under  Gen.  St.  1915,  i  5d05, 
ot  $6  per  week  for  62  we^,  less  a  cash  cred- 
it, wag  correct^auTatn  t.  BatteUe,  IM  P. 
1086. 

«=>385<17)  (Kan.)  A  workman,  imrtially  or 
totally  incapacitated,  is  not  to  be  denied  com- 
pensatioB  on  account  of  obtaining  work  even 
more  remunerative,  which  he  has  the  physical 
^pa^^  to  perform,^ — Sauvain  v.  BatteUe,  164 

(C)  Proceedlac*. 

«=»405(1)  (C8l.App.)  Evidence  held  to  show 
that  minor's  disobedience  to  order  was  thought- 
less, and  not  the  result  of  willful  misconduct.- 
Diestelborst  v.  Industrial  Accident  Commis- 
sion of  California,  164  P.  44. 
«=s>405(5)  (Kan.)  landing  of  partial  depend- 
en«r  of  fether  and  mother  of  deceased  employ^ 
within  Workmen's  Gommnsation  Act  held  sus* 
tained  by  the  evidence.— Fennimore  r.  iHttsburg- 
Soammra  Coal  Co.,  161  P.  205. 
^■1 405(6)  (Kan.)  In  servant's  acti<m  for  inju- 
ries, evidence  held  to  show  ttiat  he  received  a 
severe  wrench  to  his  back,  and  that  it  would 
be  at  least  one  year  from  the  time  of  bis  injury 
before  be  could  do  hard  work. — Suuvain  v.  Bat- 
teUe, 104  P.  1080. 

€=»408  (Kan.)  Under  Workmen's  Compensa- 
tion Act,  where  a  jury  trial  is  not  demanded, 
a  court  may  call  a  jury  to  find  the  fects  and 
may  render  judgment  on  its  findings.- Buth  T. 
Wither!q>oon-Ender  Co.,  164  P.  1064. 
<S=»408  (Kan.)  In  action  under  Workmen's 
CompessaticHi  Act,  where  jury  affirmatively  an- 
swered that  ^aintiCE  was  wholly  incapacitated 
from  performing  labor,  Ita  negative  answer  to 
(fuestion  whether  he  was  then  partially  inca- 
pacitated meant  that  he  was  not  partially  lu- 
eapBcitated  because  wholly  incapacitated. — Roll 
v.  Monarch  Cement  Co.,  164  P.  1078. 
^=»4II  (Kan.)  Where  servant's  action  for  in- 
jury was  tried,  and  compensation  given  on  the- 
ory of  total  incapacity  for  one  year,  expression 
in  a  finding  indicating  tmly  partial  incapacity 
held  aot  such  inconsietency  as  to  require  a  re- 
verKal.— Sauvain  v.  BatteUe,  164  P.  1086. 
^^412  (Kan.)  Where  amount  of  a  general  ver- 
dict fixing  comiiensation  is  substantially  what 
might  be  reached  consistently  with  special  find- 
ings, and  no  motion  for  new  trial  is  filed,  a  re- 
versal  will  not  be  ordered  for  a  aUfht  dlsCTepan- 
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ew  that  miiAit  remit  from  inaccurate  eomputa- 
t^on.— BoU  T.  Monardi  Cemoit  Ca,  164  P. 
107& 

«s»4l7(7)  (CaLApp.)  Where  Industrial  Acci- 
dent CommissioQ  made  award  to  injured  serv- 
ant on  fairly  substantial  conflict  in  circumstan- 
tial evidence,  appellate  court  cannot  interfere 
with  award. — Bichmond  Dredging  Co.  v.  Indus- 
trial Accident  Commission,  164  P.  407. 

MEASURE  OF  DAMAGES. 

See  Damages.  «=>120,  2i& 

MECHANICS'  LIENS. 

See  Bankruptcy.  «9l8%  863;   Sdiools  and 
SdMKd  Di^rictB,  «ss386. 

i.  NATiniE.  oRoinms.  akd  sttb- 

JEGT-MATTER  IN  OENERAI.. 

4=»5  (Mont.)  fElie  rule  that  mechanics'  lien 
laws  are  remedial,  and  will  be  liberally  con- 
strued and  applied,  means  that,  the  necessary 
steps  having  once  been  taken  to  secure  the  lien, 
the  law  is  subject  to  the  most  liberal  construc- 
tion.—Crane  ft  Ordway  Go.  t.  Baatz,  164  P. 
533. 

n.  aioar  to  xjeh. 

(B)  Services  Rendered  and  Materials  Par- 
nlahed. 

4^39  (Cal.)  Contract  of  S.  vith  principRl  c<hi- 
tractor  to  furnish  all  labor  for  ctMnpletion  of 
work,  and  pay  the  laborers,  is  one  to  bestow  la- 
bor on  building,  entitUitf  S.  to  liui  for  labor 
furnished  thereunder. — Sweet  t.  Fresno  Hotel 
Co.,  164  P.  78a 

S.  ctmtracting  with  principal  contractor  to 
furnish  all  laborers  and  pay  tbem,  and  see  that 
tiiey  work,  is  entitled  to  lien  for  reasonable  wa- 
ges paid,  and  the  valoa  of  his  own  serrices  re- 

?uired  by  the  contract,  as  the  value  of  labor 
umished. — Id. 

€=>5I  (Cal.)  One  merely  agreeing  to  pay  wages 
of  building  contractor's  employ^,  to  be  repaid 
with  commission,  is  not  entitled  to  Uen  for  Uieir 
labor,  he  in  effect  merely  making  a  loan  to  con- 
tractor.—Sweet  V.  Fresno  Hotd  Co.,  164  P. 
7ya 

(O  Atfrccmcnt  or  Ooaseat  of  Owaer. 

^^72  (Kan.)  Under  terms  of  the  lease,  lessee 
held  owners'^  agent  for  alteration  and  repair 
within  mechanic's  lien  statute  (tien.  St.  1015,  I 
7057),  nving  lien  to  contractor  with  owners* 
agent— Brown  ▼.  Walker,  164  P.  1082. 

(D)  Povaon*  Batltled  In  Geaeral. 

(S=»93  (Cal.App.)  Contractor  claiming  Ken  Is 
not  responsible  for  defects  in  structure  result- 
ing from  faulty  specifications  furnished  by  pwn^ 
^s  engineer.— Simmons  v.  Firth,  164  P.  807. 

Failure  contractor  claiming  lien  to  com- 
plete work  in  specified  time  is  not  a  defense  be- 
ing due  to  own^B  failure  to  deliver  water  ac- 
cording to  contract,  necessary  for  prosecution 
of  wo».— Id. 

(B)  Sabcoatraetors       and  Contraetora' 
Worlcmen  and  Materialmen. 

<g=3 104  (Cal.)  A  building  contract  merely  pro- 
viding when  75  per  cent  (tf  price  is  payable, 
and  not  provldiiig  the  balance  shall  be  payable 
at  least  36  days  after  final  completion,  does  not 
substantially  comply  with  Code  Civ.  Proc.  f 
1184 ;  BO  subcontract(K-s  are  entitled  to  li«i  as 
though  work  was  done  for  owner. — Sweet  v. 
Fresno  Hotel  Co.,  164  P.  788. 

UI.  PROOEEDIMOS  TO  PEBFEOT. 

^131  (Wash.)  Rem.  Code  1915,  S  1134,  mak- 
ing mechanics'  liens  unenforceable,  unless  dflira 
be  filed  with  county  auditor  within  90  days. 
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when  construed  with  Toirens  Act,  requires  cnch 
filing  with  the  regiiitrar.— McMuUen  &  Co.  v. 
Croft.  164  P.  930. 

That  mechanic's  lien  was  filed  in  office  of  au- 
ditor, who  is  also  refcistrar  under  Torrens  sya- 
tem,  did  not  relieve  claimuit  from  filing  it  with 
registrar,  tm  required  by  Torrens  Act—Id. 

^=»I34  (Cal.)  Claim  of  lien  of  subcontractor 
stating  particulars  required  by  Code  Civ.  Proc. 

5  1187,  with  notbing  contradictory,  is  sufficient. 
—Sweet  V.  Fresno  Hotd  Co.,  164  P.  78a 

«s>l34  (Kan.)  Under  Gen.  St.  1915.  |i  7668, 
7669,  lien  statement  naming  owners  and  claim- 
ants reciting  owners'  employment  of  lessee  to 
make  improvements  and  lessee's  employment  of 
claimant  to  furnish  labor  and  material  tberefor 
held  snfficient  basis  for  mechanics'  liens. — 
Brown  v.  Walker,  164  P.  1092. 

1 34  (Mont.)  No  set  form  or  order  for  ac- 
count and  description  of  property  affected  in 
mechanic's  lien  notice  ia  required. — drane  ft 
Ordway  Co.  v.  Baatz,  164  P.  533. 

^9 1 35  (Cal.)  A  lien  claim  by  S.  who  did  busi- 
ness under  name  of  S.  &  Co.,  is  not  bad  be- 
cause contract  signed  in  his  name  purports  to 
be  made  by  S.  &  Co.;  it  not  being  necessair 
for  claim  to  make  this  explanation,  but  enough 
that  it  asserts  S.  made  the  contract— Sweet  t. 
Fresno  Hot^  Co.,  164  P.  788. 

«s>l35  (Kan.)  Under  Gen.  St  1916,  S$  7558, 
7669,  mechanic's  Hen  statements,  otherwise  suf- 
ficient, naming  lessee  as  contractor,  and  per- 
sons fnrni^ing  labor  and  material  as  claim- 
ants, held  sufficient  basis  for  medianics'  liens. 
—Brown  v.  Walker.  164  P.  1092. 

Under  Gen.  St.  1915,  gj  7558,  7559,  mecban- 
fcs'  liens  statement  naming  the  owners,  the 
lessee  as  contractor,  and  the  claimant  although 
using  e:Q>re8sions  indicating  that  daimant  was 
a  subcontractor,  held  auffici«it.— Id. 

4^141  (Cal.)  A  claim  of  lien  by  subcontractors 

f living  name  of  contractor,  held  not  bad  because 
n  view  of  claim  that  priDdpal  contract  was 
Toid  ander  Code  Civ.  Proc  |  1184,  alleging 
thrir  contract  with  him  was  made  by  him  on 
behalf  of  and  for  Hie  owner.— Sweet  r.  Fresno 
Hotel  Co.,  164  P.  78& 

«=>i48  (Mont.)  Under  Rev.  Codes,  S  7291,  pre- 
scribing now  to  perfect  mechanic's  or  material- 
man's lien,  materialman's  claim  of  lien  must 
verify  account  as  just  and  true  one,  after  al- 
lowing "all  crcdits."~<3rane  &  Ordway  Co.  v. 
Baatz,  164  P.  533. 

^154(2)  (Mont.)  In  view  of  Rev.  Codes,  S 
7988,  defining  "affidavit"  under  section  7291.  a 
document  filed  by  materialman  as  lien  claim, 
containing  acknowledgment  of  managing  agtot 
of  claimant  corporaUon,  taken  before  notary 
public,  that  ^corporation  claimant  executed  lien 
notice,  was  insufficient  to  support  lien. — Crane 

6  Ordway  Co.  v.  Baata.  164  P.  533. 
Affidavit  to  materialman's  lieu  notice  should 

verify  account  and  desdiption  of  property  af- 
fected.—Id. 

^9 1 58  (Kan.)  At  close  of  evidence  in  action  to 
enforce  mechanics'  liens,  amendments  were 
properly  allowed  to  correct  informalities  in  lien 
statements  and  conform  plcndinKS  to  amended 
statements,  where  no  changes  were  made  in 
names  of  owners,  contractor,  or  lien  claimants. 
—Brown  v.  Walker,  164  P.  1092. 

4s>IS8  (Wash.)  Mechanic's  lien  notice  may  be 
amended  after  expiration  of  filing  period,  in 
view  of  Rem.  Code  11H5,  H  lVi4,  1147;  but 
where  notice  is  filed  after  expiration  of  time, 
amendment  cannot  mnke  it  valid. — McMiillen 
&  Oo.  V.  Croft.  1G4  P.  fl-SO. 

Rem.  Code  1915,  §  11^,  making  mechanics' 
liens  unenforceable,  unless  notice  is  tiled  with- 
in 00  days,  is  a  Rtatute  of  limitation,  and  where 
petition  shows  failure  to  file  notice  in  time  it 
cannot  ba  uneBdcd.— Id. 
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IV.  OnBATIOH  Aim  EFFECT. 
fA)  AmouMt  amd  Blxtmt  of  LtoK. 

^=>I6I(4)  (Cal.)  A  subctmtractor  cannot  haTe 
lien  for  increased  interest  the  oratractw  agreed, 

after  work  was  done,  to  pay,  but  may  have  lien 
for  interest  at  legal  rate ;  amount  owing  and 
time  of  payment  being  fixed  and  certain.^weet 

V.  Fresno  Hotd  Co.,  164  P.  788. 

VI.  WAIVER,  DI8CHABOE,  RTiT.TiftllH 

Ain>  SATISFACTION. 
(A)  WslTer  of  Rlsbt  to  Uem. 

•&=3208  (Kan.)  A  waiver  of  a  mechanic's  lien 
expressed  to  be  made  in  favor  of  any  mort- 
gagee of  the  property,  held  to  preclude  the  sign- 
er from  asserting  a  nen.  except  in  subordination 
to  that  of  the  mortgagee.— Logan-Moore  Lumber 
Co.  V.  Bowersock,  164  P.  156. 
49217  (Kan.)  Waiver  of  mechanic's  lien  in 
favor  of  any  mortgagee  inures  to  one  who  had 
lent  money  to  purchaser  of  property  under  ar- 
rangement whereby  original  owner  should  hold 
title  as  securi^  for  price  and  amount  of  such 
loan. — Logan-Moore  Lumber  Oo.  v.  Bowersock, 
164  P.  156. 

CC)  BxtlnralvlkiiieBt,  Releaae,  or  Paynieiit. 

^»236  (Kan.)  Redtal  in  writing  releasing  me- 
chanic's lien,  that  the  "owner"  had  paid  for 
construction  of  house  involved,  held  to  refer  to 
payments  by  person  in  possession  ander  a  ant- 
tract  for  a  deed  upon  payment  of  pric&  and 
not  to  hcrider  of  the  legal  title.— Logan-Howe 
Lumber  Co.  v.  Bowersock,  164  P.  166. 

Vn.  EHFOBOEKEHT, 

4=»^77(6)  (Cal.)  There  is  no  variance  between 
claim  of  lien  of  subcontraetora  for  valne  of 
work  and  material  up  to  cessation  of  labor,  es- 
timated at  contract  price,  stated  also  to  be  the 
value  thereof,  and  evidence  that  this  was  the 
value  of  the  work  and  material,  plus  20  p«r 
cent,  for  their  profits  as  subcontractors. — Sweet 
V.  Fresno  Hotel  Co.,  164  P.  788. 
4=>28i(l)  (Kan.)  In  action  to  enforce  a  me- 
dianic's  lien,  evidence  held  to  justify  a  finding 
thst  a  party  had  loaned  money  to  purchaser  of 
property  under  an  arrangement  aiat  original 
owner  should  hold  title  as  security  for  price, 
and  for  amount  of  loan. — Logan-Moore  Lumber 
Co.  V.  Bowersock,  164  P.  156. 
«=3288(3)  (Oal.App.)  Question  oi  omiasionB 
from  work  of  items  of  specifications  b^g  trivial 
imperfecticms,  which  under  Code  Civ.  Proc.  f 
1187,  do  not  prevent  lien,  hcUt  one  of  fact  to 
be  determined  frcnn  the  evidence  and  circum- 
staneea  ot  the  caae.-^Siminona  v.  Firth,  IM  P. 
807. 

MEETINGS. 

See  Corporations,  «=9l93,  29& 

MEMBERS. 

See  Insurance,  4=3S5,  604, 

MEMORANDA. 

See  Frauds,  Statute  of,  ®=>11S. 

MER6ER. 

See  Contracts,  C=»245;    Judgment  <S=>B82— 
605;  Mortgages,  ^2GS;  Sales,  «s>90. 

MINES  AND  MINERALS. 

See  Mortgages,  «b988,  86,  008^;  Taiatlon, 
<8=»158. 

L  PUBLIC  MnrEBAI,  XiAHlM. 

(O)  Pateata. 

®=»43  (CaLApp.)  A  patent  to  lot  No.  41  and 
1G64  linear  feet  of  Eureka  ledge  procured  un- 
der Federal  Utninf  Aet  ot  1866,  gave  to  gran- 
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toe  fee  to  lot  and  bo  mndi  of  lode  as  apexed 
within  its  exterior  surface  boundariea,  with 
right  to  follow  vein  on  its  dip  and  DotfaioK  more. 
—Whildia  t.  Maryland  Oold  Quartz  Mining 
Co.,  164  P.  90a 

H.  TIIXE.  OONVXTTANCES,  AND 

OOHTRAOTS. 
(C)  Ij«Me«.  IjIcenaeB,  and  ContrMta. 

^^73</2  (KanJ  Under  oil  and  eaa  lease  provid- 
ing that  on  owner*B  bona  fide  sale  of  land  before 
lessee  commenced  operations  and  refund  of  mon- 
ey paid  b;  lessee  lessee  was  to  cancel  lease,  an 
absolute  sale  of  land  to  defeat  lessee's  rights, 
made  before  drillinr  operations  commenced,  de- 
prWed  lessee  right  to  drill  land.— Henning  t, 
Wichita  Natural  Gas  Co.,  164  P.  297. 

I>iving  of  stake  locating  gas  well  and  of  stake 
locating  site  for  boiler  to  drive  machiner?  were 
not  a  commencement  oi  drilling  operations  un- 
der lease  whereby  lease  would  be  canceled  if 
owner  made  a  bona  fide  sale  of  land  before  drill- 
ing operations  were  commenced. — Id. 
«=373</2  (Kan.)  T^at  mineral  lease  had  not 
been  released  of  record  was  no  evidence  that  it 
remained  in  force;  the  matter  not  being  af- 
fected by  Oen.  St.  1915,  S  4992,  requiring  les- 
see to  discharge  an  oil  and  gas  lease  that  has 
become  forfeited.— Ash  Grove  Lime  &  Portland 
Cement  C«.  T.  Gbannte  Brick  &  Tile  Cow.  164 
P.  1087. 

^e  execution  of  an  ordinary  oil  and  gas 
lease  creates  no  presumption  of  possession  by 
the  lessee  after  its  execution. — Id. 
^=^75  (Kan.)  That  lessor  after  expiration  of 
fixed  period  of  mineral  lease  executed  convey- 
ance subject  to  lease,  and  that  lease  was  as- 
signed, was  not  evidence,  in  actlMi  for  rent,  of 
•xteasion  of  lease.— Ash  Grove  Liaie  &  Piortumd 
Cement  Co.  t.  Chanate  Brick  &  TUe  Com  164 
P.  1087. 

4s>85  (Or.)  PliJiittlff  eaimot  recover  money  ad- 
vanced for  defendant  to  pay  his  share  of  a  min- 
ing claim  interest  they  had  agreed  to  purchase 
and  own,  where  plaintiff  took  title  to  entire  in- 
terest in  his  own  name. — Hinderliter  v.  McDon- 
ald, 164  P.  878. 

m.  OFEBATION  OF  MUTES.  QUAR- 
BTES,  AND  WEXXS. 

(C)  RItflitK  and  Llabllltle*  iHoldent  to 
Working. 

«=»II2(3)  (Wash.)  Where  partners  allowed 
their  engines  to  be  operated  some  months  by  a 
mining  company  in  which  they  were  interested, 
and  in  negotiations  to  release  the  company's 
property  from  mechanica'  Hens  agreed  to  a  pro- 
posed mortgage  covering  the  engines,  they  were 
estopped  to  deny  the  engines'  liability  to  labor- 
ers' Hena  filed  against  the  mining  company. — 
BMiers  V.  Reyn<^ds.  164  P.  80. 

Coal  miners  need  not  inquire  regarding  the 
ownerahip  of  tools  and  appliances  used  by  them, 
in  order  to  protect  their  right  to  laborers'  liena 
thereon.— Id. 

The  owner  of  engines  used  in  a  coal  mine  may 
be  estopped  to  assert  hit  ownership  thereof 
against  lien  claimants,  although  such  claimants 
did  not  prove  they  reued  upon  their  employer's 
supposed  ownership  of  the  engines,  nor  did  the 
owner  make  any  positive  reprea^tations. — Id. 

MINORS. 

See  Infants, 

MISLEADING  INSTRUCTIONS. 

See  Trial,  *=9242. 

MISREPRESENTATION. 

See  Fraud. 


MISTAKE. 

See  BeformatioD  of  Inatnunents,  (S=>10. 

MODIFICATION. 

See  ^eal  and  Brror,  4s»U51-llM;  Sales, 

MONEY. 

See  Replevin,  «=>4. 

MONEY  LENT. 

i8=»7(2)  (Or.)  It  is  competent  to  estabUsh  by 
parol  that  money  was  borrowed,  irrespecdTa  w 
the  purpose  to  which  it  was  to  be  applied^ 
Hinderlfter  v.  McDonald.  104  P.  878- 

MONEY  RECEIVED. 

See  Action,  <&=>82. 

MOOT  QUESTIONS. 

See   Criminal   Law,   <8=>11B1;  PtahiUtion, 

MORTGAGES. 

See  Alteration  of  Instruments,  4=>17;  Bank- 
mptcy.  «s»188;  CHiattel  Mortnges;  Estop- 
ped ^70;  Fixtores,  ^18;  Public  lAuds, 


I.  BEQUISITES  AND  VAXJDITT. 

(A)  HatvFe  uid  B^aasBtiala  of  ComveraBoes 
M  SeonrltT'* 

«=»25C2)  (Idaho)  lite  extension  of  time  by  a 
creditor  within  which  to  pay  an  old  obligation 
is  as  much  a  consideratUm  and  as  much  an 
tension  of  credit  as  the  granting  of  a  new  loan. 
— Pettengill  V.  Blackman,  164  P.  858. 

4»25(8)  (CaULppO  A  trust  deed  given  in  place 
of  a  mortage  and  In  rdease  thereof  praperiy 
Included  an  amount  of  interest,  since  interest 

and  principal  are  upon  same  footing  as  to  con- 
sideration few  the  security. — Palo  Alto  MuL 
Building  &  Loan  Ass'n  v.  First  NaL  Bank,  164 
P.  1124. 

4=^33(6)  (Mont.)  Transaction  whereby  mining 
property  was  c<mveyed  by  owners,  grantee 
and  wue  executing  contract  to  recunvey  part 
of  lodes  end  millBftee  on  payment,  held  prima 
facie  a  sale,  with  option  to  grantors  to  repur- 
chase.— ElUng  v.  Fine,  164  P.  891. 
«=»36  (Mont.)  One  claiming  tliat  a  deed  wai 
intended  as  a  mortgage  has  the  burden  of  proof. 
— EaUng  V.  Fine,  164  P.  891. 
€=»37(2)  (Kan.)  Instrument  in  form  of  war- 
ranty deed  may  be  ahown  to  be  mortgage  by 
oral  proof  that  it  was  intended  to  secure  dd)ta 
of  grantor  to  grantee  and  others,  by  any  bene- 
ficiary.—Hegwood  V.  Leeper,  164  P.  173. 

Gen.  St  1915,  {  11674,  forbidding  creation  of 
express  trusto  concerning  lands  by  parol,  does 
not  ap^  as  to  wal  proof  that  wdlnary  war- 
ranty deed  Is  in  effect  mortgage. — ^Id. 
«=>37(2)  (Wash.)  Parol  evidence  Is  admissible 
to  show  that  a  deed  absolute  on  its  face  is  a 
mortgage.— Bradbury  v.  Nethercutt,  164  P.  194. 
«=>38(1)  (Okl.)  Evidence  AeW  to  sustain  find- 
ing that  ccmveyance  executed  by  plaintiff  and 
her  husband  was  intended  as  a  deed,  and  not 
a  mortgagee-Thomas  t.  Halsell,  194  F.  468. 

m.  CONSTBUCTION  AND  OPERA- 
TION. 

(D)  Iilea  and  Prlorltr. 

<S=>I5I(3)  (Kan.)  Where  owner  of  mortgaged 
property  abandons  construction  of  a  house 
thereon,  mortgagee,  taking  possession  and  com- 
pleting it  according  to  original  plans,  had  a  lien 
for  bis  expenditureB  superior  to  mechanic's  lien 
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for  material  used  by'«Wn«r,  where  value  of 
property  when  abaudtHied,  indudiog  improve- 
ment,  was  less  tban  the  mortsaKe.-'lSogaQ- 
Moore  Lumber  Co.  t,  Boweraock,  164  P.  156. 

The  lien  of  a  mortgagee  taking  possessicm 
and  completiDg  building  after  owner's  abandon- 
ment cannot  be  increased,  as  against  a  mechan- 
ic's liaiholder,  by  cost  of  Improvements  not 
contemplated  in  original  plan. — Id. 
4=9 176  (Wash.)  Deed  made  EUid  recorded  be- 
tween  making  and  recording  of  mortgage,  held 
subject  thereto  if  grantees  knew  of  the  mort- 
gage.— J.  M.  C<dm&n  Co.  t.  Cummings,  164  P. 

4»I8I  (Wash.)  When  a  first  mortgagee  takes 
a  new  mortgage,  releasing  original  mortgage 
upon  mortgagor's  misrepresentation  that  no  in- 
tervening Uen  exists,  equity  will  reinstate  the 
first  mortgage  lien  in  its  original  priority. — 
Bormann  t.  Hatfield,  164  P.  021. 

1 86(5)  (Kan.)  Evidence    held    to  support 
finding  that  no  preference  was  intended  between 
several  debts  secured   by  deed.— Hegwood  v. 
,  Leeper,  164  P.  178. 

IV.  RIGHTS  AND  UABII.ITIE8  OF 
PARTIES. 

^=»209  (Kan.)  Where  grantee  in  deed  Intended 
as  part  security  for  grantor's  d^ts  to  third 
persons  exchanged  land  for  another  tract  and 
conveyed  it  in  satisfaction  of  his  debt  to  cred- 
itor of  his  own,  informed  as  to  all  facts,  both 
were  liable  to  claimants  whose  liens  were  there- 
by lost^Hflcwood  T.  liMper,  164  P.  178. 

V.  ASaiONMEHT  OF  MORTGAaS  OR 

DEBT. 

«=s>268  (Wash.)  Technically,  purchase  of  for- 
mer mortgage  on  land  by  purchaser  of  sheriff's 
certificate  of  sale  thereof  constituted  extlnguldi- 
ment  of  mortgage.— Ouie  t.  Byers,  164  P.  76. 

VI.  TRAHSFER  OF  PROPERTY  MORT- 

GAGED  OH  or  EQUITY  OF 
BEDEBEPTIOir. 

«=s>277  (Kan.)  Where  grantee  in  deed  intended 
as  part  security  for  grantor's  debts  to  tiiird 
persons  exchanged  land  for  another  tract  and 
conveyed  it  in  satisfaction  of  his  debt  to  cred- 
itor of  his  own,  informed  as  to  all  f^cts,  both 
were  liable  to  cuimants  whose  Uena  were  there- 
by lost— Hegwood  v.  I^per,  164  P.  178. 
^280(2)  (Okl.)  Provision  in  conveyance  of 
realty  that  grantee  assumes  payment  of  describ- 
ed mortgage  indebtedness,  to  be  enforceaUe, 
must  be  supported  by  a  C(Xisideratlon.~B(ffd  v. 
Winte,  164  P.  781. 

Where  circumstances  of  conveyance  of  realty, 
providing  that  grantee  assumes  mortgage  in- 
debtedness therein  described,  are  such  as  to  cre- 
ate a  resulting  trust  and  grantee  takes  no  bene- 
ficial interest,  the  conveyance  is  not  a  suffi- 
cient consideration  to  support  an  agreement  to 
assume  the  mortgage. — Id. 
^=:>260{^)  (Or.)  A  verbal  promise  by  grantee  to 
assume  and  pay  a  mortgage  on  land,  if  clearly 
established,  is  valid  and  enforceable  in  equity.-— 
Knighton  v.  Chamberlin,  164  P.  703. 
«s>280(5)  (Or.)  In  a  suit  against  C.  and  H., 
foreclose  a  mortgage  on  land,  conflicting  evi- 
dence held  to  support  a  court  finding  that  H,  by 
oral  agreement  assumed  the  mortgage. — Knigh- 
ton T.  Chamberlin,  164  P.  703. 

X.  FOREOIXMSURE  BY  AOTIOR. 

(Q)  iMjanotloa  snd  Receiver. 

<=3468(2)  (Wash.)  Mortgagees  under  Instru- 
ment failing  to  provide  for  deficiency  judgment 
held  entitled  to  continuance  of  receivership  to 
pay  taxes  from  rents,— Newman  v.  Van  Nort- 
wick,  164  P.  61. 

«»473  (W^.)  Payment  of  taxes  from  rents 
to  avoid  penal^  held  pn^r  request  by  receiv- 
er under  mortgage  fouing  to  provide  for  defi- 
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cien(T  jndgment^Newman  T.  Van  Nortwick, 
164  P.  61. 

Taxes  upon  mortgaged  property  are  "neces- 
sary cbargei"  and  "enmat  expenses"  pnverly 
chargeable  against  the  income  at  the  weoovtj. 


(I)  JndvveBt  or  Deeree  ftnd  BxeoatfoB. 

<8=>494  (Aris.)  A  decree  of  foreclosure  of  "all 
the  right,  title,"  etc,  of  a  named  person  in  the 
described  premises  is  not  a  nullity  for  uncer- 
tainty or  indefiniteness  of  the  description  of 
the  interest  foreclosed.— Ives  v.  Sangninetti,  164 
P.  436. 

9=^496  (Aria.)  Refusal  to  vacate  a  foreclosure 
decree  held  not  abuse  of  discretion  where  trial 
had  been  re^atedly  postponed  to  suit  appel- 
lant's conveuience.-~Ives  v..  Sanguinetti,  1^  P. 
486. 

fj)  Bale. 

4»S02  (Okl.)  Where  mortgage  contains  pro- 
vision "and  waive  the  appraisement"  provision 
In  order  for  sale  "according  to  the  provisions 
of  law  relating  to  the  sale  of  roil  PBtnte  rn'''"" 
execution"  means  that  premises  shall  be  sold 
"without  appraisemoit."— Owens  v.  culuert^uii, 
164  P.  976. 

«»526(1)  (Wash.)  Confirmation  of  a  mortgage 
foredosure  sale  is  a  judicial,  and  not  merely  a 
formal,  act,  even  when  no  contest  is  made.— State 
V.  Holden,  164  P.  606. 

$»552  (Wash.)  In  view  of  existing  conditions 
and  circumstances  of  parties,  language  of  con- 
tract, executed  by  buyer  for  undisclosed  princi- 
pal of  sheriff's  sale  certificate  of  mortgaged 
land  from  receiver  of  bank  actii^  through  an- 
other person,  also  interested,  held  net  to  require 
re-establishment  of  existing  mortgage  to  mort- 
gagee, or  its  extension  of  time  of  payment  to 
holder  of  title.— Gnk  v.  Byers,  164  P.  76. 

XL  BBDEMPnOll. 

<=3>594(2)  (Colo.)  TJndw  statute,  where  proper- 
ty was  sold  on  foreclosure  of  deed  of  trust,  and 
purchaser  paid  delinquent  taxes,  no  redemption 
having  been  made  by  original  owner  within  six 
months  allowed,  judgment  creditor  of  original 
owner  was  entitled  to  take  out  execatifm  and 
have  levy,  paying  to  coun^  treasurw  amount 
required  to  redeem  from  sale  on  foreclosure,  and 
statute  did  not  require  sale  under  levy.— Steven- 
son v.  Sebring,  164  P.  308. 
'8=>604  (Colo.)  Ove  who  purtSmsed  land  o& 
foreclosure  of  deed  of  trust,  receiving  certifi- 
cate of  purchase,  and  paid  detinqumt  taxes,  was 
not  volunteer  in  paying,  and  was  entitled  to  re- 
cover the  taxes  paid  from  judgment  creditor  of 
original  owner,  who  took  out  execution,  bad 
levy  made,  and  paid  to  county  treasurer  amount 
required  to  redeem  from  sale  on  foreclosure, 
hdving  obtained  quitclaim  deed  from  owner. — 
Stevenson  v.  Sebring,  164  P.  308. 

Pur(4iBser  of  land  at  foreclosure  sale  under 
deed  of  trust,  who  paid  delinquent  taxes  in  good 
faith  and  to  protect  his  interest,  was  entitled  to 
lien  on  premises '  to  aecare  repayment  against 
judgment  creditor  of  original  owner  who  took 
out  execution  and  had  levy  mad«,  paying  county 
treasurer  amount  necessary  to  redeem.— Id. 
«=^608</2  (Mont.)  Defendant,  who  sold  mining 
property,  purchaser  and  wife  executing  con- 
tract to  reccmvey  part  on  payment,  held  barred 
by  ladies  firom  contending  that  transaction  was 
intended  as  mortgage,  by  failing  to  claim  for 
more  than  13  years.— ESling  v.  Fine.  164  P. 
801. 

That  a  grantor  claiming  bis  deed  was  a  mort- 
gage, delayed  In  asserting  his  rights  against  his 
mortgagee  and  the  latters  executor  and  hetrs, 
on  account  of  lack  of  funds,  because  he  "didn't 
want  to  start  anything"  until  satisfied  of  his 
ability  "to  go  through  with  it,"  was  no  ex- 
cuse for  laches  in  suing  therefor. — Id. 
^624(1)  (Colo.)  Where  holder  of  equity  of  re- 
demptitA  redeems  land  sold  on  foredosute  of 
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mortgage,  he  acquires  no  rights  other  than 
those  which  existed  at  time  of  foreclosiire ;  es- 
tate  being  restored  to  him  free  of  lien  which 
was  foreclosed,  bot  subject  to  all  othen.~Mi- 
hoover  t.  Walker,  164  P.  804. 

Grantee  of  equity  <rf  redemptioii  in  mort- 
gaged land  has  no  better  right  than  grantor  la 
redeeming  land  fnHn  fweeloaTire:Balft — ^Id. 

MOTIONS. 

See  Appeal  and  E^ror,  ^289,  304 ;  Jadgment, 
«=s>153;   Pleading,  «=:»367. 

«=»56(1)  (OkL)  Rev.  Laws  1910,  f  S817,  re- 
quiring orders  made  oat  of  court  to  be  entered 
on  the  journal,  is  directory,  and  compliance 
therewith  is  not  eBsential  to  the  validity  of  the 
orders.— Keenan  v.  Obaataln,  164  P.  1145. 

MUNICIPAL  CORPORATIONS. 

See  Account  Stated,  «=^20:  Constitational 
Law,  «=9290;   Coonties;   Estoppel,  «=»62; 
Intoxicating  Liquors,  4=s»ll;  LiceDsee, 
&  26;  Moisance.  «a»72:  Schools  and  Sdiool 
IMstrlcti;  StatntM,  120;  Street  Ball- 

roads. 

I.  CBEATIOK,  AI.TERATiqir.  EXIST- 
ENOI!»  Ain>  DXMOLUnOH. 

(G)  Ameudnent,  Bepeal  or  Forfeltwe  •! 
Charter,  and  DiMolntlon. 

4=^46  (Or.)  Proposed  charter  of  Bay  City,  sub- 
mitted to  voters  on  June  22,  1914,  held  duly 
adopted;  proceedings  being  in  all  respects  ac- 
cording to  law.— State  v.  Bozortb.  164  P.  958. 
«ss>48(l)  (Kan.)  Act  appro^  February  17, 
£017,  relating  to  government  of  all  cines  In 
Kansas  and  authorizing  them  to  establish  <Atj 
manager  plan  of  government,  in  view  of  section 
16  thereof,  relating  to  election,  is  not  in  conflict 
with  other  statutory  requirements,  especially  tiu 
general  election  laws  providing  for  nglatratiwi. 
—State  V.  Bcntley,  164  P.  290. 

Act  Feb.  17,  1917,  relating  to  government  of 
all  cities  in  Kansas  and  authorizing  them  to  es- 
tablish a  city  manager  plan  of  government  in 
view  of  section  14  thereof,  is  not  in  conflict  with 
Const  art.  12,  8  5,  because  placing  no  restric- 
tion on  powers  of  cities  as  to  taxation,  assess' 
ment,  debts,  etc. — Id. 

Provision  of  Act  Feb.  17,  1917,  aothorlKing 
cities  to  establish  city  manager  form  of  govern- 
ment, requiring  mayor  to  call  special  election 
on  filing  of  a  petition,  construed  to  require  peti- 
tioo  to  be  signed  by  2D  per  cent,  of  legally  qual- 
ified votes  cast  for  mayor  at  last  election.— Id. 

n.  OOVERlfMENTAL  POWEBS  AND 
FUNOTIORS  IN  OEKEItAX. 

^>58  (Or.)  A  municipal  charter  is  a  grant  and 
not  a  limitation  of  power.— Ba^age  ft  Omnibus 
Transfer  Co.  v.  City  of  Portland,  164  P.  570. 

IT.  PB0CEEDIN08  OF  OOTnrOH.  OR 
OTHER  GOVERNING  BODT. 

(B)  OrdlnanceN  and  Br-Lawa  In  Qeneral. 

^  1 1 1  (4)  (OkL)  Unless  invalid  part  of  ordi- 
nance Is  so  clearly  severable  from  valid  part 
thereof  that  it  would  be  presumed  that  the  law- 
making body  would  have  passed  the  valid  part 
without  l^e  invalid  part,  the  entire  ordinance 
is  void.— Ex  parte  Gordon,  164  P.  1146. 

Ordinance  of  Oklfihoma  City,  enacted  pursu- 
ant to  Rev.  Laws  1910,  S  581,  levying  license 
tax  on  merchant  auctioneers  as  to  part  exempt- 
ing any  merchant  residing  and  doing  business 
in  city  for  six  months  being  invalid,  the  remain- 
der would  also  be  held  invalid.— Id. 
®=3tll(4)  (Wash.)  Even  though  some  sections 
of  city  ordinance  regulating  sale  of  intoxicants 
are  void,  efficacy  of  others  is  not  destroyed.— 
City  of  Seattle  v,  Hewetson,  164  P.  234. 


T.  OmOBBS.  AGENTS.  AHD  BM- 

(A)  Hanlelpal  Oflecva  la  Oeattral. 

«»t25  (Kan.)  The  dvU  service  law  has  not  the 
force  of  a  constitutional  provision,  and  may  be 
repealed  as  to  one  class  of  cities  and  remain 
in  eflaet  as  to  othera.— State  y.  Bentley,  164  P. 
290. 

«=^I26  (GalApp.)  The  act  of  a  city  council  in 
abolishing  an  office  is  an  exercise  of  legislative 
power.- Foley  v.  City  of  Oakland,  164  P.  419. 

(B>  Maniolpal    Dt-partmeats   aad  OSeem 
Thoreof. 

^=»I9I  (OaLApp.)  Assistant  sanitary  inspector 
appointed  under  an  ordinance  could  be  removed 
by  an  ordinance  abolishing  the  office;  the  coun- 
cil being  empowered  by  Charter,  Si  SI,  39,  89 
(St.  1911,  p.  1561).  to  discontinue  offices.— 
Foley  V.  City  of  Oakland,  164  P.  419. 

IX.  PVBUO  IMPBOVBMEHTV. 

(A)  Power    tm    Malce    Impnrremeata  or 

Orant  Aid  Tkeretor. 

^279  (Wash.)  Under  Rem.  Code  1915,  S  8006, 
and  Seattle  City  Charter,  art.  4,  $  18,  city  coun- 
cil held  to  have  power  to  provide  by  ordinance 
for  making  extensions  to  city  water  system  and 
Issue  and  sell  bonds  in  uiyment  thereof  without 
submission  to  voters.— Shorts  t.  City  of  Seat- 
tle, 164  P.  289. 

«=>279  (Wash.)  Under  Rem.  Oode  1915,  8 
8005,  8006,  and  Seattle  City  Charter,  art.  4,  . 
18,  subd.  16,  city  council  held  to  have  power  to 
make  additions  and  extensions  to  city  electric 
light  plant  and  issue  and  sell  bonds  payable 
solely  from  special  fund  created  by  ordinance 
without  submisgion  to  voters.— Shorts  t.  OiW  of 
Seattle,  164  P.  241. 

(B)  Prelimlnarr    Proeeedlaav   aad  OrdI- 

aaaoe*  or  Rcaolatlons. 

«=>294(4)  (Or.)  Under  charter  of  City  of  Sa- 
lem, §  26,  notice  of  street  improvement,  publish- 
ed by  recorderi  omitting  part  of  street  deter- 
mined to  be  improved  by  city  council,  held  not 
good  as  to  owners  of  property  adjacent  to  por- 
tion of  street  described. — Fry  v.  City  of  Salem, 
164  P.  716;  Lord  v.  Same.  Id.  717;  Carson 
V.  Same,  Id.  71& 

Where  reference  In  recorder's  notice  to  plans 
and  specifications  for  improvement  of  street,  cor- 
rectly describing  extent  to  he  improved,  was 
made  as  means  to  aacertain  details  and  kind  of 
improvement,  not  to  contradict  or  delineate  de- 
scnption  ci  portion  of  street  detmnined  to  be 
improved,  erroneous  description  of  extent  ot 
street  to  be  improvea  in  recorder's  notice  was 
not  cured.— Id. 

Under  Salem  City  Charter,  {  26,  where  nodce 
of  street  improvement  publljuied  by  recorder, 
under  direction  of  dty  council,  failed  to  describe 
correctly  portion  of  street  affected,  omitting 
certain  extuit  thereirf  notice  did  not  confer  Ju- 
risdiction on  council  to  take  subsequent  pro- 
ceedings for  improvonent  as  originally  deter- 
mined, nor  to  assess  costs  against  abutting  prop- 
erty, and  its  assessment  was  invalid.— Id. 

€=>294(4)  (Utah)  Under  Comp.  Ijiws  1907,  9 
273,  requiting  notice  of  proposed  improvements 
to  abutting  owners,  a  notice  of  intention  to  cre- 
ate curb  and  gutter  district  held  not  to  include 
an  intention  to  lower  grade  of  entire  street, 
and,  as  requirements  of  notice  were  jurisdic- 
tional, tax  Imposed  for  such  additional  improve- 
ment was  illegal.— GwiUiam  v.  Ogden  City,  164 
P.  1022. 

t€H  Ooatraets. 

€a=>33l  (Or.)  Salem  City  Ofaarter,  {  26,  re 
quiring  notice  for  bids  for  a  street  improvemmt 
to  be  published  for  not  less  than  five  succes- 
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■Ire  dtyi  In  a  dail;  newsi>aper,  requires  the 
notice  to  be  published  for  fiye  mil  days  before 
the  right  to  submit  bids  ia  closed. — ^Watson  t. 
est/  ^  Satem,  104  P.  S67. 

Under  L.  O.  L.  f  531,  and  Satem  at?  Charter, 
1  26,  a  notice  that  bids  would  be  opened  on  June 
loth,  which  wag  first  pablished  on  June  6th,  and 

fnblisfaed  daily  thereafter,  to  and  including 
□ne  9th,  was  insufficient— Id, 

^^^347(1)  (Kan.)  Where  contractor's  bond  un- 
coDditionallr  promised  to  answer  for  coDtrae- 
tors'  default,  city  was  not  estopped  to  maintain 
action  on  bond  because  before  discoTering  con- 
tractors' fraud  it  paid  them  in  full,  nor  because 
surety  released  funds  it  held  to  indemnify  itself 
under  belief  that  dty  bad  accepted  the  sewer.— 
aty  of  Topeka  t.  Brooks,  104  P.  286. 

«=s>360(l)  (Or.)  Omtractors  with  city  to  erect 
dam.  delayed  by  city  so  that  most  burdrasome 
portion  of  work  had  to  be  done  in  winter  un- 
der most  disadvantageous  conditiovB,  held  en- 
titled to  recover  ot  city  on  quantum  meruit  for 
eTceaa  ooat  of  workr-HoTden  t.  CitT  of  Astoria, 
164  P.  72». 

<3=»360(6)  (Or.)  So  far  as  work  done  without 
their  contract  by  contractors  with  a  city  to  erect 
a  dam  conforms  to  the  contract  iu  character 
and  in  the  con^tims  under  which  it  is  done, 
the  contract  price  will  govern  the  contractors' 
extra  recovery  on  a  quantum  meruit  against  the 
ci^.— Hayden  v.  aty  of  Astoria,  164  P.  72». 
-  When  ■  contractors  with  city  to  erect  dam  did 
extra  woife  under  burdensome  cmdltions  not 
within  contemplation  of  parties,  deviations  from 
contract  being  so  material  as  to  entitle  con- 
tractors to  recover  on  quantum  meruit,  recov- 
ery allowed  sboold  take  form  of  damages  ade- 
quate to  comi>ensate  for  additional  burdens, 
which  damages  shonld  be  added  to  emtract 
price.— Id. 

«=s>362(2)  (Wash.)  A  provision  In  a  contract 
with  a  city  for  improvement  of  streets,  whereby 
contractor  waived  damages  by  reason  of  injunc- 
tion or  court  acti(nt  restraining  work,  held  to 
preclude  recovery  by  contractor  for  damage  sus- 
tained where  work  was  enjoined  because  of  fail- 
ure of  city  to  procure  necessary  right  of  way  for 
performance  of  work  in  absence  of  fraud. — Diet- 
rich v.  City  of  Seatfle,  164  P.  251. 

^3>374(4)  (Or.)  In  action  against  city  by  con- 
tractors to  erect  dam  to  recover  on  quantum 
meruit  for  work  without  the  contract,  the  con- 
tract was  admissible  aa  establishing  the  stand- 
ard of  value.— Hayden  v.  City  of  Astoria,  164 
P.  729. 

In  action  against  dty  by  contractors  to  build 
dam  to  recover  for  extra  work  and  delay  caused 
by  city,  contractors'  teatim<Hiy,  tending  to  show 
that  road  into  works  was  good  in  summer,  but 
would  have  been  impaiisable  in  winter  but  tor 
work  they  did  on  it.  held  competent— Id. 

In  action  against  city  by  contractors  to  build 
dam  to  recover  for  extra  work  and  delay  caused 
by  city,  held,  that  it  was  competent  for  con- 
tractors to  prove  that  their  labor  was  less  ef- 
ficient io  winter  season,  and  that  burden  of 
operating  rock  quarry  was  greater  then. — Id. 

In  action  against  city  by  contractors  to  build 
dam  to  recover  for  extra  work  and  delay  caused 
by  city,  held,  that  contractors  were  pn^erly 
permitted  to  show  thai  but  for  deviations  from 
contract  complained  oi  they  could  have  cchu- 
^ted  work  during  aummer.— Id. 

(D)  Dantfttfe*. 

®s>404(3)  (Wash.)  In  action  for  damages  for 
removal  of  lateral  support,  caused  by  rcgrading 
of  city  street,  notice  given  city  held  sufficient 
to  justify  trial  amendment  of  complaint  to  cov- 
er item  of  damages  to  same  property  occurring 
in  another  street  subsequent  to  notice  and  to 
justify  admission  of  evidence  relative  to  such 
slide.- Ii'ariiandis  ▼.  City  of  Seattle,  164  P. 
226b 


(B)  AracssHemtK  for  Bem«ftf«, 
Taxes. 


«=9407(1)  (Okl.)  Ordinance  of  city  of  Tnlia 
levying  assessments  for  street  paving  creating 
arbitrary  differences  in  property  to  be  assessed 
without  regard  to  benefits  received,  and  allow- 
ing certain  benefited  property  to  escape  assess- 
ment,  violated  Const,  art  2,8  7,  and  U.  S. 
OoniL  Amend.  14.— dty  of  Tnlsa  t.  McCor- 
mick.  164  P.  985. 

<8=>4I3(1)  (Wash.)  ^n>at  raising  of  streets  was 
made  necessary  by  ship  canal  made  by  United 
States  government  did  not  aflfect  jarisdiction  of 
city  to  order  improvement,  or  to  assess  abutdnK 
j^ro^rty.— Sanderson  t.  City  of  Seattle,  164 

«s>430  (Okl.)  Under  charter  of  city  of  Tulsa, 
all  property  is  subject  to  assessment  tor  street 
improvements  which  is  included  between  lines 
drawn  parallel  witli  street  improved  and  back 
from  it  one-half  block  on  each  side ;  a  block  or 
square  being  part  of  dty  bounded  on  all  sides 
by  Btreftn  or  avenues.-— City  of  Tulsa  v.  Mc- 
Cormick,  164  P.  985. 

«=>437  (Okl.)  The  law  authorizing  the  im- 
provement of  streets  and  avenues  of  cities  and 
towns  by  special  assessment  requires  that  all 
property  beneGted  theretKT  should  be  taxed  In 
proportion  to  benefits.— Gl^  of  Tulsa  t.  Mc* 
Cormick,  164  P.  986. 

«»444  (Or.)  Failure  to  publish  a  notice  for 
bids  for  a  street  improvement  for  the  time  and 
in  the  manner  required  by  Salem  City  Charter, 
I  26,  invalidates  an  attempted  spacial  a8se«»- 
ment  for  the  improvements. — Watson  v.  City  of 
Salem,  164  P.  667. 

7%e  fact  that  no  bids  would  have  been  received 
from  other  bidders  if  the  fuU  time  had  been  al- 
lowed after  publication  of  notice  for  bids  does 
not  validate  a  special  assessment  made  for  street 
improvements.- Id. 

«S9450(4)  (Mont.)  Under  Laws  1918.  c  89.  as 
amended  by  Laws  1915,  c.  142,  providing  tor 
formatitm  of  special  iraprovement  districts,  a 
property  owner  who  has  signed  a  protest  may 
withdraw  therefrom,  and  thereby  defeat  the  pro- 
test by  leaving  an  insufficient  number  ot  protea* 
tants  if  he  acts  within  the  time  alloved  bf  law. 
-Hawley  v.  City  of  Butte,  164  P.  806. 

<t=»5IO  (Or.)  Under  Portland  city  charter,  in- 
cluding sections  400,  401,  411,  412,  held,  that  fdr- 
cuit  court  in  reviewing  benefit  assessments  on 
appeal  does  not  exercise  its  general  jurisdiction, 
but  its  doings  are  part  of  machinery  of  city,  and 
result  ia  a  city  assessment  to  be  enforced  as  re- 
quired by  charter,  so  that  a  sale  by  the  city 
treasurer  to  defendant  after  judgment  of  circuit 
court  on  appeal  confirming  assessment  on  plain- 
tiff's land  was  valid.— West  v.  Scott-McCluro 
Land  Co.,  164  P.  554. 

«=»5I3(8)  (Utah)  In  an  action  to  enjoin  the 
collection  of  an  improvement  assrssmvut,  court 
of  equity  will  restrain  city  only  from  enforcing 
Invalid  portion  of  tax^—Owilliam  v.  Ogden 
City,  164  P.  1022. 

<3=>5I6  (Utah)  Where  publication  by  city  of 
notice  of  intention  to  make  improvement  is 
jurisdictional,  and  city  does  not  comply  with 
law,  and  so  does  not  acquire  jurisdiction  to  or- 
der improvement  and  levy  assessment  such  as- 
sessment may  be  collaterally  assailed  at  any 
time.— G William  v.  Ogden  City,  164  P.  1022. 

^9516  (Wash.)  Where  abutting  owners  have 
not  objected  at  time  assessment  roll  was  cpn- 
firmed  by  court,  and  have  paid  assessment,  court 
will  not  in  collateral  proceeding  inquire  into 
questions  of  procedure  and  order  of  confirma- 
tion is  not  subject  to  collateral  attack  uales* 
made  void  by  some  subsequent  proceeding.— 
Sanderson  v.  City  ot  SeatUe,  164  P.  217. 

XTuder  Laws  1911,  p.  455,  S  23,  an  improve- 
ment assessment  cannot  be  attacked  in  collater- 
al proceeding  by  showing  of  lack  of  benefit  or 
that  it  was  too  high,  or  that  proper  credits 
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have  not  bean  givoi,  but  lack  o:^  original  juris- 
diction to  make  improTemeot  must  be  Bhown. 
—14 

Where  United  States  condemned  land  for  a 
canal  end  paid  damages  to  a  clt;  whicb  raised 

gade  of  certain  streets  because  of  bigh  water 
om  tbe  canal  and  assessed  abutting  property, 
the  aasesament  after  approval  cannot  be  collat- 
erally attacked  because  coat  was  not  paid  from 
■ach  judgment— Id. 

(F)  Blafar«en>eBt  of  AaseavmciktB  and  8pe- 

«»536  (Kan.)  That  the  city  had  not  eapplied 
water  for  use  in  flushing  the  sewer  was  not  a 
bar  to  the  collection  of  special  assessments  for 
its  c<wt,  as  there  would  be  a  reasonable  expec- 
tation that  it  wonld  be  supplied  later. — Gard- 
ner T.  Board  of  Com'rs  of  Ci^  of  LeaTenworth, 
164  P.  182. 

•3>&38  {Kan.)  In  actixm  to  enjfdn  collection  of 
qwcial  Eiewer  asserament  on  ground  that 
amount  was  too  large,  whether  the  adoption  of 
a  different  plan  womd  have  produced  the  same 
benefits  at  a  less  cost  was  not  nftea  to  inqoiry. 
—Gardner  v.  Board  of  Oom'n  of  Oity  <tf  Leav- 
enworth,  101  P.  182. 

In  action  to  enjoin  collectioD  oi  assessments 
in  a  subdistrict  for  cost  of  a  lateral  sewer,  no 
relief  could  be  bad  because  ot  inequaUtlea  in 
apportionment  of  cost  of  the  main  sewer,  which 
had  become  fiDaI.-~Id. 

«=>57S  (Or.)  City  Charter  of  Portland,  {  419, 
retiuiring  plBintfff  In  a  suit  to  quiet  title  to  land 
sold  for  delinquent  assessments  to  deposit  in 
court  with  his  first  pleading  purchase  price  at 
previous  sale  with  penalty  and  interest,  to  be 
paid  to  porcfaaser  in  case  right  or  title  of  such 
purchaser  at  such  sale  shall  fail,  held  unccmstl- 
tutioual  and  roid,  as  taking  one  man's  proper^ 
and  giving  it  to  another.— West  T.  Scott-McGlure 
I^nd  Co.,  164  P.  554. 

XI.  USE  AirO  KEOITLATION  OF  FUB- 
IiIO  FLAOBS,  PBOPEBTT* 
AHDWOBXa. 

(A)  Streets  «nd  Otber  Pablle  WAy*. 
«='654  (Or.)  Where  a  street  location  bad  been 
recognized  for  40  years,  a  survey  measured  ttim 
a  comer  located  by  discovering  a  bottle  buried 
in  the  ground  as  described  in  a  deed  held  insuffi- 
cient to  change  the  boundaries  of  the  street. — 
Hart  V.  City  of  Independence,  164  P.  719. 
^^in.)  (Wash.)  Under  Rem.  Code  1915.  S 
6BH2— 37  et  seq.,  requiring  jitney  operator  to 
give  bond,  elements  of  damages  for  which  re- 
covery may  be  had  against  principal  enter  into 
and  form  part  of  liability  against  surety  to 
limit  of  anuiunt  of  bond.— Singer  v.  Martin.  164 
P.  1106.  ^ 
*»663(3)  (Cal.App.)  Trees  may  be  lawfully 
grown  and  maintained  along  sidewalks  In  streets 
of  cities  and  towns  in  front  of  premises  of 
abutting  property  owners.— Altpeter  v.  Postal 
Telegraph-Cable  Co.,  164  P.  35. 

While  owner  o£  property  with  trees  in  front 
along  sidewalks  has  only  qualified  interest  sub- 
ject to  right  of  city  to  trim  or  remove  in  public 
interest,  if  a  pqraoD  injures  trees  without  right, 
owner  can 'recover  his  damages  suffered  by  rea- 
son of  any  depreciation  in  value  of  his  property. 
—Id. 

Telegraph  company  did  not  subject  itself  to 
action  for  damages  when  it  cut  branches  of  trees 
growing  in  front  of  city  property  along  side- 
walk to  clear  its  wires  to  prevent  interference 
with  their  proper  operation. — Id. 

Telegraph  or  telephone  corporation  in  trim- 
ming or  severing  branches  of  trees  to  prevent 
contact  of  wires  therewith  can  do  no  more  than 
is  necessary  for  proper  and  efficient  working  of 
wires  without  stibjeetlnf  itself  to  civil  liaulity 
for  damages.— Id. 


•s»67l(4)  (CaLApp.)  In  actiw  by  property 
owners  against  telegraph  company  for  damagM 
caused  by  company^  cutting  off  branches 
trees  In  front  ot  plaintiffs'  mroperty  to  dear 
wires,  burden  waa  on  plaintiffs  to  show  either 
that  it  was  entirely  unnecessary  to  remove  any 
branches  from  trees,  or  that  company  removed 
Bore  branches  than  situation  called  tor.— Alt- 
peter  V.  Postal  Telegraph-Cable  Co..  164  P.  35. 

In  action  by  property  owners  against  tele- 
graph company  for  damages  caused  com- 
pany's cutting  off  branches  of  trees  in  front  of 
plaiBtiffs  prc^rty  to  dear  its  wires,  plaintiff's 
evidence  held  insufficient  to  sustain  burden  to 
show  either  that  it  was  entirely  unnecessary  to 
remove  any  branches  or  that  telegraph  com- 
pany removed  more  branches  than  situation 
called  for. — Id. 

«»680.  681(1)  (Cal.App.)  Cities  and  towns  are 
empowered,  as  agents  of  state,  to  grant  to  pub- 
lic utility  corporations,  such  as  those  engaged  in 
distribution  of  water,  gas,  electricity,  or  trans- 
mission ot  telegrams,  etc.,  right  to  use  streets 
in  reasonable  manner.— Altpeter  v.  Postal  Tele- 
graph-Cable Co.,  164  P.  86. 
<^683(1)  (CaLApp.)  Under  St  1903,  p.  354, 
as  amended  by  St.  1915,  p.  359,  i  1%.  an  ordi- 
nance granting  consent  oi  city  of  Liong  Beach 
to  construction  of  draim^  ditch  through  its 
streets  lutd  not  invalid  because  consent  was  up- 
on terms  named,  which  were  protective  of  pub- 
lic interest,  germane  to  subject,  and  not  viola- 
tive of  drainage  district  act — Van  de  Water  v. 
Pridham,  164  P.  1186. 

^»69l  (Cal.App.)  Trees  grown  and  maintained 
along  sidewalks  in  streets  of  cities  and  towns  in 
front  of  premises  of  abutting  property  owners 
are  not  nuisances,  as  would  be  a  purpresture 
obetmcting  or  material^  interfering  with  traffic 
—Altpeter  t.  Portal  ^Megraph-Gabte  Co.,  164 
P.  36. 

^s)703(l)  (OaL)  San  Di^go  ordinance  requiring 
every  driver  of  a  vehicle  to  travel  on  the  right 
side  of  the  street  as  near  the  right-hand  curb 
as  possible  does  not  prohibit  the  use  ot  tbe  left- 
hand  side  of  the  street  under  all  circumstances. 
— I^^ford  T.  San  Diego  Electric  Ry.  Co.,  164 

®=5>706(6)  (CaLApp.)  In  action  for  injuries 
when  struck  by  defendant's  automobile,  ques- 
tion of  defendant's  negligence  held  for  juir. — 
Potter  T.  Back  Country  Transp.  Ga.  164  P. 
342. 

«9»706(6)  Evidence  htid  to  presmt  a  ju- 
ry qnesticm  whether  driver  of  deFendant's  auto- 
mobile truck  was  negli^rent  in  turning  to  the 
left  before  crossing  an  intersection,  and  in  so 
doing  killing  tiie  traffic  officer  stationed  at  such 
intersection.— Whits  t.  East  Side  MiU  ft  Lum- 
ber Co.,  164  P.  736. 

«=>706<7)  (Cal.)  If  a  person  does  not  have  or- 
dinary skill  in  driving  an  automobile,  it  ia  lack 
of  ordinary  care  to  attempt  to  do  so,  and  such 
conduct  is  contributory  negligence  barring  re- 
covery for  injuries. — Arnold  v.  San  Francisco- 
Oakland  Terminal  Rys.,  164  P.  798. 

«=3706(7)  (Cal.App.)  In  action  for  injuries 
when  struck  by  defendant's  automobile,  ques- 
tion of  plaintiff's  contribatory  negligence  hcU 
for  jury.— Potter  v.  Back  Country  Transp.  Co., 
J64  P.  342. 

«=5706(8)  (CaLApp.)  In  action  for  injuriee 
when  struck  by  automobile,  where  there  was 
testimony  that  by  change  of  direction  of  au- 
tomobile plaintiff  was  suddenly  placed  in  peril, 
(>oiirt  could  ^ve  instruction  as  to  plHintifiTs 
duty  under  circumstances  of  sudden  anil  unex- 
pected danger.— Potter  t-  Bade  Country  Trwwp. 
Co..  164  P.  342. 

®=3706(8)  (Or.)  In  action  for  death  of  traffic 
policeman  when  struck  by  auto  truck,  instruc- 
tion on  care  required  of  him  held  not  to  im- 
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POM  lower  de«ree  than  ordinaiT  care.— White  t. 
BbBt  Bide  Bffll  &  Uimber  Ga,  164  P.  786. 

XII.  TORTS. 

(C)  Def«eta  or  6bii4r«etloB«  In  Streets  and 
Other  PnbUc  War*. 

*=»757(1)  (Wash.)  A  city  need  not  improve  all 
streetg  platted  within  its  boundaries,  but  only 
those  which  are  necessary,  and  the  city  is  itseU 
the  judge  of  such  necessity. — La  Breck  r.  City  of 
Hoquiam,  164  P.  67. 

«=:»76l(2)  (Wash.}  While  a  city  mast  keep 
streets  improved  by  It  in  reasonable  repair,  ft 
is  not  responsible  for  defective  sidewalu  built 
by  private  individuals  for  private  convenience 
on  unimproved  streets  in  outlying  districts  of 
the  city.— La  Breck  v.  Oity  of  Hoquiam,  164  P. 
67. 

A  dty  is  not  liable  for  a  pedestrian's  inju- 
ries caused  by  a  defective  private  plankway 
constructed  without  permiBsicm  or  notice  to  the 
city  by  an  individaal  on  an  unimproved  street 
irrespective  ot  whether  the  dtr  knew,  or  should 
have  known,  sncb  walkway  had  been  construct- 
ed.-Id. 

A  plank  walkway  constructed  by  property 
owner  on  an  nnimproved  street  for  convenience 
in  reaching  his  premises  is  a  private  walk,  al- 
though a  mail  carrier  and  some  neighbors  fre- 
quently used  it  in  going  to  his  house.— Id. 

Xm.  riSCAI.  MANAOEBfENT,  PUB- 
UG  DEBT,  SECURITIES,  AKD 
TAXATIOH. 

(A)  Power  to  iBonr  iBdebtedBou  and  Sx- 
penditKrea. 

«B>873  (Idaho)  Const  art  8,  |  4,  and  article 
12,  I  4,  were  intended  to  prevent  any  munici- 
pal corporation  from  becoming  interested  in  any 

firi''^Le  enterprise  or  from  using  funds  derived 
rom  taxation  in  aid  of  such  enterpiise  within 
exceptions  provided  for  in  article  Vi,  {  4. — 
School  Dist  :No.  8,  Twin  Falls  County,  v.  Twin 
Falls  County  Mut  Fire  Ins.  Co..  164  P.  1174. 

tC)  BondM  mad  Other  Seonrlties,  and  Sink- 
ing Punda. 

^918  (1)  (Wash.)  Under  Rem.  Code  191&.  i 
8006,  and  Seattle  City  Charter,  art  4.  $  IS,  at^ 
council  held  to  have  power  to  provide  by  ordi- 
nance for  making  extensions  to  city  water  sys* 
tern  and  issue  and  sell  bonds  in  payment  there- 
of without  submission  to  voters.— Snorts  v.  City 
of  Seattle.  Itt4  P.  239. 

«=»918(1)  (Wash.)  Under  Rem.  Code  1915. 
8005,  8006,  Seattle  City  Charter,  art.  4,  g  1  . 
subd.  15,  city  council  held  to  have  power  to 
make  additions  and  ezt^isions  to  city  electric 
light  plant  and  Issae  and  sell  bonds  payable 
solely  from  special  fund  created  by  ordinance 
without  submission  to  voters. — Shorts  v.  City 
of  Seattle,  164  P.  241. 

^=>925  (Wash.)  Under  a  city  charter  contain- 
ing no  provision  as  to  date  for  maturity  of 
bonds  for  waterworks,  city  council  may  pro- 
vide that  bonds  shall  mature  serially,  a  speci- 
fied amount  six  years  after  d&te,  and  a  like 
amount  annually  thereafter,  in  view  of  Rem. 
Code  1015,  I  8008.— Shorts  T.  Oity  of  Seattle, 
164  P.  2^. 

«=»925  (Wash.)  Under  Rem.  Code  1915,  f 
8008.  held  that  city  council  of  Seattle  has  pow- 
er to  provide  for  payment  of  bonds  for  exten- 
sion oi  electric  light  plant  beginning  6  years 
and  ending  20  years  after  date,  although  Seat- 
tle City  OiartoP,  art  4,  {  IS,  subd.  15,  pro- 
vides that  such  bonds  shall  be  payable  between 
tenth  and  fortieth  years  after  date.— Shorts  v. 
City  of  Seattle,  164  P.  241. 


MURDER. 


See  H<Hidcide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  4=36^708. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insnranee.  4=955. 

NAMES. 

See  Signatures. 

NATIONAL  BANKS. 

Bee  Banks  and  BanUiis,  4a»2S8. 

NAVIGABLE  WATERS. 

See  WateiB  and  Water  Coufses. 

I.  BIOHTS  OF  PUBUO. 

«=»34  (CaLApp.)  In  action  by  State  Reclama- 
tion Board  to  abate  aa  nuisance  diversion  of  wa- 
ters into  San  Joaquin  river,  under  St  lOlS.  p. 
252,  8  12,  where  auctions  in  complaint  are 
comprehensive  enot^h  and  injunctive  rdief  Is 
ssked  for,  it  may  be  awarded  where  it  ac- 
complishes purposes  of  abatement— McOlatdiy 
V.  Laguna  lAnds,  Limited,  164  P.  41. 

The  merits  of  action  to  abate  aa  nuisance  di- 
versi(m  of  water  of  river  contrary  to  St  1918, 
p.  2S2,  I  12,  cannot  be  tried  on  affidavits.— Id. 

Complaint  in  action  brought  In  San  Joaquin 
connty,  to  abate  as  public  nuisance  diversion 
of  water  into  San  Joaquin  river,  contrary  to  St 
1913,  p.  252,  {  12.  need  not  allege  that  some 
specific  tract  of  land  in  said  county  has  been 
injured,  or  that  injury  is  immtHliately  present 
it  being  safBcient  if  it  can'  be  gathered  from 
CMDidauit  that  lands  therein  are  direetlr 
threatwed  with  the  injury  complained  cd.- Id. 

NECESSARIES. 

See  Spendthrifts,  «=3S. 

NEGATIVE  PREGNANT. 

See  Pleading,  «=9l26. 

NEGLIGENCE. 

See  Carriers,  «=>177,  280-397%;  Damages, 
«=»131,  132 :  Death,  «=>31 ;  Erectridty,  «8=> 
19;  Brploaives,  <S=»S;  Food,  «=>6;  High- 
ways, *=»1 75-184 ;  Master  and  Servant 
86-288;  Municipal  Corporations,  <S=>70S- 
761;  Physicians  and  Surgeons,  «s>14  18: 
Railrotfds,  «s»276-484;  Schools  and  Sdiod 
Districts,  «S9141;  Street  Railroads,  ^»S1- 
118;  Telegraphs  and  Telephones,  Os>66; 
Trial,  «ss^ 

I.  ACTS  OB  OMIMION8  QOmTITUT. 
INO  NBOUOSMGS. 

to  CondliloB  end  Vae  of  Ijaiid.  BHlldlBce, 
aod  Other  Btmotnre*. 

<3=>32(2)  (CaLApp.)  Where  plaintiff  entered  de- 
fendants' saloon  to  use  toilet,  and  then  ordered  a 
drink,  and  then  walked  into  an  c^en  and  un- 
guarded trapdoor,  be  had  l>ecome  a  custtKuer, 
aud  defendants  owed  him  duty  of  ordinary  care. 
— Braun  v.  Vallade,  164  P.  904.- 
€=>44  (Kan.)  A  merchant  is  bound  to  maintain 
his  storeroom  in  a  reasonably  safe  condition  for 
customera.— Reese  v.  Abeles,  164  P.  1080. 

Where  a  customer  in  a  store  was  invited  to 
look  at  some  goods  on  the  shelves,  witliout  warn- 
ing of  an  open  stairway,  partly  darkened  by 
piles  of  merchandise,  and  fell  through  the  stair- 
way and  was  injured,  the  merchant  was  negli- 
gent—Id. 

®=»52  (Kan.)  Proprietor  of  store,  inviting  cus- 
tomer to  insi>ect  t^helf  goods,  without  warning 
of  presence  of  open  stairway  near  byi  darken- 
ed by  piles  of  mercliandise,  was  liable  In  danti- 
ages  to  customer  falling  into  the  stsirway^ — 
Reese  t.  Abeles,  164  P.  1080. 
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INDBX-DIOBST 


n.  PROXIMATE  CAUSE  OF  IHJXmT. 

9=»56(1)  (CaUlpp.)  la  actioD  for  brakeman's 
death,  it  mm  immaterial  that  defendant  canning 
company  had  not  complied  with  contract  with 
railroad  prescribing  distance  to  be  left  between 
platform  end  track,  where  accident  might  have 
happened  in  any  event.— Matcbette  v.  Califor- 
nia Frait  Canners*  Asb'd,  161  P.  423. 
9ss>S9  (0U,>  An  act  is  the  proximate  cause  of 
an  injury  wben  such  injury  was  the  nataral  and 
probable  consequence  of  the  act  and  one  that 
ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances. — Wichita  Falls  &  N. 
W.  By.  Go.  T.  Corer.  164  P.  600. 

m.  OOHTBIBUT0BT  HBOUOEirOE. 

<A)  pevMona  Injured  General. 

^970  (Kan.)  Where  a  cnatomer  in  ft  store  was 
invited  to  look  at  some  goods  on  the  shelves 
without  warning  of  an  open  stairway,  partly 
darkened  by  piles  of  merchandise,  and  fell 
through  the  stairway  and  was  injured,  she  was 
not  guilty  of  contributory  negligence. — ^Reeae 
V.  Abeles,  164  P.  1080. 

<(=383  (CaL)  The  last  clear  chance  doctrine  ap- 
plies where  the  injured  party  by  bia  own  negli- 
gence has  placed  himself  in  a  position  of  dan- 
ger from  whidi  be  cannot  extricate  himself,  or 
of  which  he  is*  obviously  unconscious,  and  the 
other  party,  knowing  his  peril,  fails  to  use  ordi- 
nary care  to  avoid  injuring  him.— Arnold  v. 
San  Francisoo-Oakland  Terminal  Rys.,  164  P. 
798. 

«=»83  (CaLApp.)  Strictly  considered,  doctrine 
of  last  clear  chance  can  be  invoked  only  in 
favor  of  person  who  is  injored.— Potter  v.  Back 
Conntry  Transp.  Co.,  164  P.  342. 

(Oi  Inpnted  If  evllKenee. 

«=>90  (Cal.)  Under  Olv.  Code,  §  1714,  in  order 
that  the  negligence  of  one  person  may  be  im- 
puted to  another,  they  must  stand  in  such  re- 
lation of  privity  that  the  maxim,  "qui  fadt  per 
alium  facit  per  ae,"  awliea. — Biyant  v.  Pacific 
Electric  By.  Co.,  164  P.  38(S. 
«=»93(1)  (Oal.)  If  the  occupant  of  an  automo- 
bile exercises  control,over  the  driver  or  possesses 
power  of  control,  the  n^ligence  of  the  driver  is 
imputable  to  bim.— Bryant  v.  Padflc  Blectric 
By.  Co.,  164  P.  385. 

To  establish  a  joint  undertaking  between  oc- 
cupant and  driver  of  automobile  so  as  to  im- 
pute driver's  negligence  to  occupant,  it  is  not 
sufficient  merely  that  the  occupant  determines 
the  destination  or  the  route,  but  he  must  have 
some  control.— Id. 

«S393(1)  (Okl.)  Where  plaintiff,  fireman,  was 
liding^to  fire  on  truck  driven  at  high  speed  by 
driver' over  whom  he  bad  no  control,  driver's 
n^ligence,  if  any,  in  colliding  with  a  street  car, 
with  resulting  injiiry  to  plaintiff,  was  not  im- 
putable to  him.— Okuiboma  By.  Oo.  t.  l^omaa, 
164  P.  120. 

«=3g3(3)  (Cal.)  The  mere  fact  that  plaintiff  was 
riding  in  an  automobile  driv«i  b^  his  26  year 
old  son  does  not  impute  to  the  plaintiff  the  neg- 
ligence of  his  son.—Bryant  v.  Padflc  Electric 
Ry^  Co.,  164  P.  385. 

That  plaintiff  and  his  son  were  employed  by 
the  same  corporation  or  interested  therein  would 
not  impute  to  the  plaintiff  the  negligence  of  his 
son  in  driving  an  automobile  bdonglng  to  the 
corporation.- Id. 

(D)  OoMparatlve  Il«arlifl;enee. 

«=»98  (Cal.App.)  That  motormnn  n^ligently 
failed  to  atop  car  before  mnning  into  open 
switch  would  not  require  a  verdict  against  him 
in  his  action  for  personal  injuries,  if  bis  n^- 
ligence  was  slight  in  comparison  with  employer's 
nesligoiceMn  view  of  St.  1911,  p.  706.— Lucoln 
V.  Padflc  Electric  By.  Co.,  164  P.  412. 


^=>IOI  (Or.)  In  Bwvant's  action  for  injuries, 
where  complaint  stated  cause  of  action  within 
Employers'  Liability  Act,  under  section  6  there- 
of,- contributory  negligence  was  only  to  be  con- 
sidered in  fixing  damages.— Poullos  v.  Grove,  164 
P.  862. 

IT.  ACTIONS. 

(B)  Bvfdenoe. 

«=s»l22(l)  (Utah)  Where  the  evidence  is  con- 
flicting, burden  of  establishing  contributory  neg- 
ligence by  a  prepMiderance  of  the  evidence  heU 
upcm  defendant,  regardless  of  whether  such  evi~ 
dence  comee  from  plaintiff's  or  defendant's 
witnessea — Dimmick  v.  Utah  Fuel  Co.,  164  P. 
872. 

134(5)  (Cal-App.)  In  action  by  customer 
for  injuries  received  on  falling  through  a  trap- 
door in  barroom,  evidence  held  to  show  that 
plaintiffs  injuries  were  caused  by  defendants* 
negligent  act  in  teeving  open  unguarded  trap- 
door in  place  open  and  accessible  to  customers. 
— Braun  V.  YalUde,  164  P.  904. 
<&=»I34(8)  (Wash.)  E}vidence,  in  an  action  for 
damages  from  fire,  held  to  authorize  submit- 
ting to  the  jury  whether  defendant  exercised 
due  diligence  to  prevent  the  fire  from  spread- 
ing to  plaintiffs  property^— -Sandbeqc  v.  Cava- 
naogh  4njmber  Oo..  164  P.  200. 

(Ol  Tvlal,  Judancntt  mbA  Review. 

^136(22)  (Cal.App.)  A  brakeman  switching 
cars  in  defendant  canning. company's  yards  and 
killed  while  unnecessarily  stantfing  between  plat- 
form and  track,  it  being  imitosBible  to  Bafcly 
stand  there,  Aeld  guilty  of  contributory  n^li- 

f ence  as  a  matter  of  law. — ^Matchette  t.  Cali- 
oroia  Fruit  Canners'  Ass'n,  164  P.  423. 

4=>  136(25)  (Okl.)  Ordinarily  the  ouestion  of 
pi'oximate  cause  is  for  the  jury,  but  where  the 
tacts  are  not  in  dispute  and  reasonable  men  can- 
not differ  on  the  question,  it  may  become  Mie  of 
law  for  the  court.— Wichita  FaJls  &  N.  W.  By. 
Co.  V.  Cover,  164  P.  660. 

«S=»I36(.30)  (Cal.)  Evidence  held  to  make  a  jury 
question  whether  plaintiff,  riding  in  an  automo. 
bile  driven  by  his  29  year  old  son,  was  charge- 
able with  Imputed  n^ligence  of  the  son  in  a 
colliMon.— Bryant  v.  Padfic  Electric  By.  Co., 
164  P.  385. 

«=>I36(31)  (Cal-App.)  The  trial  court  did  not 
abase  its  discretion  in  dlrectiqg  a  verdict  for  de- 
fendant electric  railway  company  where  an  em- 
ploye stepped  between  two  cars  of  a  train  for 
some  unknown  reason  and  shortage  of  electric- 
ity caused  one  portion  to  back  against  him, 
although  St  1011,  p.  796,  allowed  recovery 
where  employe's  n<^bgence  was  alight  and  em* 
ployer's  etobb.— Lynch  t.  Padflc  £lectric  By. 
Co.,  164  ¥,  20. 

«=3l38(l)  (CaLApp.)  In  action  for  injuries  re- 
ceived in  falling  through  trapdoor  in  defendant's 
barroom,  instruction  referring  to  trapdoor  in 
floor  as  being  part  of  eaid  barroom,  etc.,  if  un- 
derstood as  referring  to  floor  space  filled  by 
trapdoor,  fteld  not  confusing.— Braun  T.  YaUade. 
164  P.  004. 

€=»I39(2)  (Wash.)  Instruction,  in  an  action 
for  the  destruction  of  property  from  fire  spread- 
ing from  defendant's  premises,  held  not  errone- 
ous as  requiring  a  higher  degree  of  care  than 
the  law  imposes  on  the  owner  of  premises  on 
which  a  fire  oridnates  without  hiis  act  or  fault. 
— f^andberg  v.  Cavanaugh  Timber  Co.,  164  P. 
200. 

€=3 1 42  (Ean.)  Whare  the  jury  in  answer  to  a 
special  question  fimis  defendant  negligent  as  to 
a  mngle  act,  defendant  is  acquitted  of  every 
other  charge  of  negligence  in  the  petition,  ex- 
cept the  one  specifically  designated  in  the  find- 
ing—Williams T.  At<^on,  Tr&  8.  F.  By.  Co., 
lS  P.  200. 
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NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Appeal  and.  Error,  9=3981 ;  Crbninal  Law, 
«s>988-d43;   New  Trial,  <8=>99-101,  100. 

NEW  TRIAL 

See  Appeal  and  Error,  •8=»289,  804,  933,  977- 
081,  1016:  CrimiDal  I^aw.  «=s>ei3-04&,  1166; 
ffimlneDt  XKHoain,  ^>224. 

I.  NATT7RE  AND  SCOPE  OF  BEBCEDT. 

<8=>6  (Waah.)  A  motion  for  new  trial  U  ad- 
dressed to  toe  sound  discretion  of  the  trial 
court— SkarlatoB  t.  Brice,  164  P.  930. 

iL.  oRomins. 

(O)  Dlsqnallflaatlon  or  Mlaeonda«)t  of  o* 
AfleoMiiK  Jarr« 

9=»52  (Wash.)  A  verdict  will  not  be  set  aside 
because  its  amount  could  not  be  reached  under 
either  party's  theory  without  mistake  or  com- 
promise, unless  passion,  prejudice,  or  willfnl 
disregard  of  the  testimony  clearly  appears. — 
Haefele  v.  Brackett,  164  P.  244. 

A  verdict  for  labor  performed  in  an  amount 
less  than  plaintiff  demanded  will  not  be  set 
aside  as  a  compromiee  verdict  at  defendant's 
request,  where  plfiintiffs  claims  were  couteat- 
ed  and  certain  of  his  items  might  wdl  be  re- 
jected.—Id. 

(O)  Snrprl««,  Accident.  Inrndvertenoe,  o* 

9=388  (CaLApp.)  Where  no  facts  were  stated 
from  which  trial  court  could  determine  what 
effort  sheriff  had  made  to  serve  a  nubpcena  upon 
two  alleged  material  witnesses  for  defendant, 
and  it  was  not  shown  that  defendant  placed 
subpoena  in  hands  of  sheriff  before  trial,  keld, 
that  there  was  no  abuse  of  discreticm  in  deny- 
ing a  motion  for  new  trial.— Dilger  t.  Wbittier, 
164  P.  49. 

(H)  Newly    DIaoovcred  EtTldenec 

<&=>99  (Colo,)  Alleged  newly  discovered  evidence 
does  not  warrant  granting  of  new  trial  unless 
it  appear  there  Wj^s  no  lack  of  diligence  and  such 
evraence  contradicts  material  evidence  of  suc- 
cessful party. — Southwestern  Surety  Ins.  Co.  v. 
Miller,  164  P.  507. 

«E»99  (Wash.)  Trial  court  did  not  abuse  dis- 
cretion in  refusing  new  trial  because  of  so- 
called  newly  discovered  evidence,  nearly  all  of 
which  was  purely  cumulative  and  rest  of  which 
related  to  matters  of  common  knowledge  at 
trial.— Skarlatos  v.  Brice,  164  P.  939. 
€=>I02(2)  (CaLApp.)  New  trial  will  not  be 
granted  for  newly  discovered  evidence  which  was 
nlmost  wholly  cumulative,  particularly  where  the 
unsuccessful  party  by  reasouable  diligence  could 
have  procured  such  evidence  at  trial. — Chambers 
V.  Relmore  I^nd  &  Water  Co.,  104  P.  404. 
■S=3|03  (Mont.)  The  discovery  of  a  compromise 
offer,  which  would  he  inadmissible  in  evidence 
under  direct  provisions  of  Rev.  Codes,  S  8040, 
cannot  be  the  basis  for  granting  a  new  trial 
under  section  6794,  authorizing  new  trials  for 
newly  discovered  material  .evidence,  etc.— Huf- 
fine  T.  lincc^,  104  P.  888. 
«=>I04(1)  (CaLApp.)  Whether  new  trial  should 
be  granted  or  refused  on  ground  of  newly  dis- 
covered evidence  which  is  cumulative,  is  pecul- 
iarly within  province  of  trial  court. — Fiori  v, 
Agnew,  164  P.  899. 

ni.  PROOEEBZirGS  TO  PROCURE 
NEW  TRIAI.. 

«SBl28(6)  (CahApp.)  Under  Code  Civ.  Proc.  i% 
067,  660,  defendants'  motion  for  new  trial  on 


ground  ot  Insuffldeney  of  evidence  to  jastifr 
verdict,  pursuant  to  notice  of  iotentlMi  to  move 
on  su<ji  groiind  held  Bufflcient— Padflc  Oaa  ft 
Electric  Oo.  V.  Rollins,  164  P.  53. 

In  an  action  in  eminent  domain,  where  de- 
fendants moved  for  new  trial  for  insufficiency 
of  evidence,  and  specification  of  particulars  di- 
rected attention  to  particular  elements  of  value 
on  which  compensation  should  be  fixed,  each  de- 
ment being  mentioned,  and  stated  that  testi- 
mony did  not  justify  jury's  condnsioo  that 
property  was  of  no  greater  value  than  fixed, 
specification  was  sufficient. — Id. 

«=s»l50(4)  (C^l.)  Affidavits  presented  -with  mo- 
tion for  new  trial  are  not  entitled  to  weight,  no 
showing  being  made  that  the  evidence  ^bodied 
in  them  could  not  with  reasonable  diligence 
have  been  produced  at  the  trUtL— Hefner  v.  Sea- 
ley,  164  P.  808. 

^163(1)  (Wash.)  Under  Rem.  Code  1916.  f 
399,  autborizing  new  trials  where  inadequate 
damages  were  given  under  influence  of  passion 
or  prejudice,  a  new  trial  ordered  need  not  recite 
tile  apparMit  presence  of  passicai  or  prejndlee. 
— Ndaon  v.  Pacific'  Coast  Oasnaltr  Co..  164  P. 
S04. 

NON  OBSTANTE  VEREDICTO. 

See  Ju^jnent  ^199. 

NONRESIDENCE. 

See  limitation       Actions.  «=»88;  Taxation, 

NONSUIT. 

See  DlainisBal  and  Nonsuit 

NONSUPPORT. 

See  Divorce,  «=»131. 

NOTES. 

See  BUI*  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  ^:3>414;  Aasignmoits, 
iS=>67;  Attorney  and  Client,  «»180;  Bills 
and  Notes,  <&=»332'341;  Cancellation  of  In- 
struments, 9=^22;  Chattel  Mortngee,  ^=>160; 
Corporations,  ^428,  429;  Ooanties,  «=» 
178;  Eminent  Domain,  <^1S1;  GMdence, 
«=»185;  Guaranty,  ig=»7:  Highways,  «=» 
80;  Insurance,  ®=»378;  Judgment,  ^=*333; 
Justices  of  the  Peace,  •S=>160;  Landlord  and 
Tenant,  «=9201:  Us  Pendens;  Master  and 
Servant,  ^=»21t;  Mortgages,  €=s>176;  Ma> 
nicipal  Corporations,  «=a294;  Principal  and 
Agent,  ®=9l48, '  177 :  Principal  and  Suretr, 
^=^12&;  Vendor  and  Purchaser,  4=>227. 

€=>2  (Okl.)  Words  "actual  notice,"  as  used  in 
Kev.  Laws  1910,  |  2926^  often,  mean  knowledge 
of  facts  Bufflciently  i>ertmait  to  enable  reason- 
ably prudent  persons  to  ascertain  the  ultimate 
facts.— Thomas  v.  Huddleston,  164  P.  100. 

«ss>6  (Okl.)  Whatever  is  notfoe  enough  to  ex- 
cite attention  and  put  the  iMurty  on  his  guard 
and  call  for  inquiry  is  notice  of  everything  to 
which  such  inquiry  might  have  led,  aiKl,  when 
a  person  bad  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  conversant  of  it. — 
Thomas  v.  Huddleaton,  164  P.  106. 

NOVATION. 

^=>6  (CalA-Pp.)  Where  building  contractor  gave 
subcontractor  order  on  owner  which  latter  ac- 
cepted, there  was  novation  by  which  liability 
of  both  original  contractor  and  owner  became 
flzedr-Snhr  T.  Metcalfe,  164  P.  407. 
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NUISANCE. 

See  JaiT,  «=»14:  Navigable  Waten,  ^b84; 
Venue,  «5s>5,  16. 

XL  WBUO  HVXSAXOIM. 

(A)  HAtnre  of  I^wt>  »mA  UabUlty  Vh«M- 

tor. 

«s»6l  (Okl.)  Under  Bev.  Iawb  1910,  «  42S1.  a 

Elace  where  intoxicating  li<|U(V8  are  SMd  in  vio- 
ttioa  ol  the  law,  where  agarettea  are  sold  to 
minora  and  where  lewd  penons  congregate  to  in- 
dulge In  immorality,  held  a  public  naisance.— 
Bafoh  V.  State,  164  P.  776. 

(B)  Rlvb<B  ud  Remedlea  ol  PrlvAte  Per- 
)  aona. 

«»72  (Cal.)  Under  CiT.  Code.  »  3480.  3493, 
and  Code  Civ.  Proc.  |  731.  private  individual, 
the  enjoyment  of  whose  property  was  injori- 
OQsly  affected,  held  entitled  to  sue  to  abate  nui- 
sance of  maintaiDing  30,000  hogs,  fed  by  refuse 
collected  from  city  of  Loa  Angel^  Uiou^  pub- 
lic was  also  damaged.-^oluunii  t.  V,  D.  Re- 
duction Co.,  164  P.  im. 

(C)  Ali«teiiie»t  aad  InJnnotlOB. 

«=>82  (Okh)  A  public  nuisance  may  be  abated 
by  a  civil  action  brought  by  the  state  on  the  re- 
lation of  the  county  attorney  of  the  county  in 
which  such  nuisance  exists.— Batch  v.  State,  164 
P.  776w 

OBJECTIONS. 

See  Appearance,  4=>24;  Criminal  Lew,  €=> 
1036-1038;  Jndgee.  «=>5l.  Justices  of  the 
Peaoe^<»eQ;  Partlea,  •»76-88;  Pleading, 

OBSTRUCTING  JUSTICE. 

(Okl.Cr.App.)  InformaUonin  prosecution 
under  Ber.  laws  1010,  8  2100.  for  interfArtng 

with  qfficer,  held  not  to  state  an  offense  where 
it  only  charged  that  accused  advised  hotel 
keeper  not  to  permit  sheriff  to  seize  liquor 
therein.— Hawthorn  v.  State,  164  P.  134. 

OBSTRUCTIONS. 

See  Manidpal  Corporations,  ■9=»691. 

OFFER. 

See  Salea,  «»28. 

OFFER  OF  PROOF. 

See  Trial,  «=>48. 

OFFICERS. 

Bee  Building  and  Loan  Associatioiis,  4=>23; 
Constitutional  Law,  <6=358 ;  Corporations, 
«=>298~429;  CounUea,  €=>49;  Detectives; 
Elections,  €=»51 ;  Evidence,  ^=»44;  Judges; 
Justices  of  the  Peace ;  Mandamus,  <t=»73--88 ; 
Municipal  Corporations,  $=3l2&-101 ;  Ob- 
structing Justice;  Prohibition,  Re- 
ceivers; Schools  and  School  Districts,  4=>53 ; 
Sheriffs  and  Oonstables;  Btateo,  «s»4a,  4& 

I.  AVPOnrTMENT,  QUAUCTOATION. 
AND  TElfTTRE. 

(AJ  OAleea,  aad  Pow«r  to  Appoint  to  «ad 
Remove  from  Ofllo«. 

4=s>l  (Or.)  A  teacher  permanently  employed  un- 
der Laws  1913,  p.  70,  §  4,  does  not  hold  an  of- 
fice, since  the  statute  refers  to  it  as  an  employ- 
ment, and  Const,  art.  15,  §  2,  prohibits  the  Leg- 
islature from  creating  any  office  the  tenure  of 
which  shall  be  longer  than  four  years.— Alexan- 
der T.  Scboid  Dist  No.  1  in  Multnomah  County, 
164  P.  711. 


<0)  SlllslMU*7  mmA  ««dUe«tloii. 

^19  (CalApp.)  Const  aiit.  4,  S  19,  though  it 
employs  the  words  "who  shall  be  elected,"  does 
not  have  a  wholly  prospective  effect  as  to'  the 
time  of  election  of  the  assemblymen,  eince  the 
word  "sball"  neither  legally  nor  grammatically 
denotes  mere  futurity,  but  conveys  the  idea  of 
obligation.— Cbesoweth  v.  Chambers,  164  P.  428L 
Const,  art.  4,  f  19,  prohibiting  dual  incum- 
bency of  assemblyman  during  term  for  which  "he 
shall  hav$  been  elected,"  does  not  by  use  of  the 
quoted  words  limit  Ita  provisions  to  assembly- 
men elected  after  enactment  of  such  provision. 
-Id. 

^=^0  (08l.App.)  Assemblyman  elected  for  term 
January,  1916,  to  January,  1917,  could  not  by 
resigning  evade  Const,  art.  4,  {  19,  effective 
December  21,  I&IQ,  pr(^ibiting  Isolators  from 
accepting  other  office  during  t«iii  for  which 
elect«d.*-<nienoweth  T.  COiambers.  164  P.  4aS. 

OPEN  ACCOUNTS. 

Se«  Account,  Action  on. 

OPENING. 

See  Judgment,  ^1B»-174,  400. 

OPINION  EVIDENCE. 

See  Evidenca.  «s»471-668. 

OPTIONS. 

See  Vendor  and  Purchaser,  ^^18. 

ORDERS. 

See  Motion*;  New  Trial.  «s>168. 

ORDINANCES. 

See  Municipal  Corporations,  €=»111. 

OUTSTANDING  TITLE. 

See  Tenancy  in  Common,  ^al9. 

PARENT  AND  CHILD. 

See  Adoption,  ^=>1 ;  Bastards :  Divorce,  0b> 
307,  308 :  Guardian  and  Ward ;  Habras  Oor- 
pos,  «=»9e,  102;  Infants. 

PARI  MATERIA. 

See  Statutes,  «=3224. 

PAROL  CONTRACTS. 

See  Assignments,  4=:>34. 

PAROL  EVIDENCE. 

See  Evidence.  «s9384r-466i 

PAROL  TRUSTS. 

See  Trusta,  «=s>17,  18. 

PARTICULARS,  BILL  OF. 

See  Pleading,  ^814,  S86. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

I.  PIiAINTIFFI. 

(R)  Joinder. 

€»I8  (Ariz.)  Ordinarily,  parties  interested  in 
the  decision  of  the  cause  must  be  before  the 
court  as  plaintiffs  or  defendants. — Howard  t. 
Luke,  164  P.  439. 
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n.  DEFEifDAmra. 

tm  Joinder. 

4s>27  (ArizO  One  claiming  damages  in  tort 
may  join  in  tbe  action  all  or  anj  number  of  the 
tort-^ason  as  defendants.— Lally  v.  Casli,  164 
P.  443. 

(Ariz.)  Ordinarily,  parti«B  interested  in 
the  decision  of  tbe  cause  ninst  be  before  the 
court  as  plaintiffs  or  defendants.— Howard  v. 
Luke,  1«4  P.  439. 

V.  DEFECTS.  OBJECTIONS.  AlCS 
AMENDMENT. 

^76(2)  (Ariz.)  A  defect  of  parties  mav  be 
waived  by  proceeding  to  trial  without  objection, 
unlem  the  omitted  party  is  indispen-wble  to  a 
conclusive  detenninntion  of  the  eontroverey.- 
Howard  r.  Luke,  164  P.  439. 
«s»75(3)  (Wyo.)  Where  objection  to  defect  of 
parties  plaintiff  is  not  made  until  filing  of  motion 
to  set  aside  judgment,  the  error,  if  any,  is  waiv- 
ed.-Oarber  v.  Spray,  164  P.  840. 
«=>75(5)  (Or.)  Where  a  complaint  stated  a 
cause  of  action  for  deceit,  hut  did  not  state  that 
ccoitract  was  made  by  or  through  an  agent, 
or  thut  representatims  were  made  to  an  agent 
of  plaintiff,  defense  thst  defendant  dealt  mth 
another  person  as  principal,  and  that  plaintiff 
had  no  capacity  to  sue  as  un<li!<closed  principal, 
was  not  a  plea  in  abatement.— Orawder  v.  Yovo- 
vich.  164  P.  570. 

4=983  (Utah)  That  in  materialman's  action  to 
enforce  preferential  right  against  contract  price 
other  materialmen  and  laborers  were  not  In 
court  held  not  objection  of  which  contractors 
trustee  in  bankruptcy  conld  avail  himself.— Jo- 
seph NelBon  Supply  Co.  V.  Leary,  IM  P.  1047. 

PARTITION. 

n.  ACTIONS  FOR  PARTITION. 
(A)  Rlvht  of  Aetlott  Dafcnves. 

«c»l7(2)  (Wash.)  Under  Rem.  Code  1915.  | 
844,  the  court  in  partition  suit  not  ooly  has 
power,  but  is  regaired,  to  determine  title,  when 
at  in  issue.— Womach  v.  Sandygren,  164  P. 


(B)  Fro«eedtsiKB  and  ttelleC 

^b88  (Wash.)  One  who  purchased  interest  in 
intestate's  estate  of  one  of  heirs  is  in  partiti<m 
properly  charged  with  amount  of  mortgage 
which  heir,  for  his  own  benefit  placed  on  land 
stuiding  in  his  naine,  but  on  resulting  trust  in 
favor  of  inteatatb— Wonutch  v.  Sandygren,  104 
P.  600. 

PARTNERSHIP. 

See  Judgment,  *=>642. 

L  THE  BEULTION. 

(C)  BvldcKoe. 

(Aiii.)  .Bvidence  held  wholly  insufficient 
to  establish  a  partnership  between  defendants.— 
RoQsa  T.  Backet  Store,  164  P.  1182. 

nr.  UORTS  AND  ZXABUJTIBS  AS 
TO  THIRD  PERSONS. 

(D)  Aetloas  by  or  Avalnat  PInns  or  P«rt- 

«=92I9(3)  (Nev.)  Under  Rev.  Laws,  SS  5239. 
5'24n  (Joint  Debtors  Acts),  in  an  action  against 
'il  partners,  the  court  did  not  exceed  its 
diction  by  rendering  judgment  against  one 
o.  them.— <Jonway  v.  DiBtrict  Court  of  Eighth 
Judicial  Dist  of  Nevada  in  and  for  Lyon  Coun- 
ty, 164  P.  100». 

TH.  DISSOLUTION.  BETTiaMENT, 

AND  Aooomrmro. 

flD)  Aetlons  for  DisMolotloii  and  Aoeount- 
IBST- 

4B3»327W  (Kan.)  In  a  suit  for  a  partnership 
acconntiDg,  A«M  that  there  was  no  variance  be- 


tween petition  and  evidence  dianging  the  eanae 
of  action  to  one  to  recover  damages  for  defend- 
ant's failure  to  carry  out  the  terms  of  a  settle- 
ment.—Scott  V.  Shewell,  164  P.  1061. 

*»344  (Okl.)  In  suit  to  estaUish  partnership 
interest,  where  court  found  that  a  plaintiff  had 
a  one-half  partnership  interest,  and  where  part- 
ners retained  only  three-eighths  Interest,  con- 
clusion that  plaintiff  was  estopped  to  claim 
more  than  an  undivided  one-half  of  an  undivid- 
ed three-eighthB  interest  was  not  arroneoDS.— 
Bogera  t.  Ralston,  164  P.  980. 

PART  PAYMENT. 

See  Aooord  and  Satlafaction,  ^3>11.  | 

PASSENGERS. 

See  Carriers,  «=> 280-833. 

PATENTS. 

See  Mine*  and  Minerals.  «S94S. 

PAYMENT. 

See  Accord  and  Satisfaction;  BiUs  and  Notes, 
<E=353S;  Compromise  and  Settlement;  Judg- 
ment, ^=3^78;  Municipal  Corporations,  4=> 
925;  Sales,  <»=>202 ;  Snhrogatitm;  Vendw 
and  Purchaser.  9=»187. 

I.  REQUISCTES  AND  JI1TFFI0IEN0T. 

«=>I6(1>  (CaLApp.)  The  taking  U  a  promis- 
sory note  from  a  debtor  or  third  party  will  not 
extinguish  the  debt  and  create  a  nepw  obliga- 
tion, unless  received  under  an  express  agree- 
ment to  that  effect— Olark  v.  Berlin  Bcalty 
Co.,  164  P.  338. 

TV.  PLEADING,  EVIDENOE,  TRIAI., 
AND  REVIEW. 

®=»74(3)  (CaLApp.)  That  a  corporate  creditor 
received  a  note  oi  tbe  corporation  and  marked 
other  notes  "paid"  does  not  conclusively  es- 
tablish a  payment,  so  as  to  free  from  liability 
a  stockholder  who  disposed  of  its  stock  before 
the  last  note  was  taken.— CSark  v.  Berlin  Real- 
ty Co..  164  P.  883. 

PEDIGREE. 

See  Animals,  «=»20^ ;  Fraud,  «=»27,  6S. 

PENALTIES. 

See  Limitation  of  Actions,  ®=»35;  Usury,  ^sss 
138,  142 ;  Woods  and  Forests,  «=»11. 

PENDENCY  OF  ACTION. 

See  Lis  Pudens. 

PERJURY. 

See  Judgment,  «  iiilA. 

PERSONAL  INJURIES. 

See  Carriers,  ^280-333;  Damages,  «=9l31. 
132,  172.  1S5,  216;  Death,  *=>31;  Electric- 
ity. <S=>10;  Highways,  <^175-184;  Master 
and  Servant.  ^86-417;  N«:ligence;  Rail- 
roads, «=»276-337;  Street  Railroads,  ^» 
81-118;  Trial,  «8=»194,  260. 

PETITION. 

See  Appeal  and  Em>r,  «es»862;  Pleading, 

PHYSICAL  EXAMINATION. 

See  Damages,  *»»206. 
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PHYSICIANS  AND  SURGEONS. 

See  IntoxicatiQK  Uqwwe,  «s9l6,  233;  Wit- 
newes,  «=»209. 

«=>f4(2)  (Wash.)  Bach  aAool  ot  medidne  Is 
entitlecl  to  practice  in  ita  own  way,  and  because 
one  does  not  im  the  otSier**  nuraodi  will  not 
constitute  malpractiee.— Bnnia  t.  Banks,  104 

P.  58. 

«=»(8{8)  (Warii.)  In  malpractice  suit  for  alleg- 
ed DegliKence  in  treating  injury  to  plaintiffs 
wrist,  where  doctors  of  equal  akill,  bein^  in  no 
way  discredited,  disagreed  as  to  advisability  of 
operation  not  performed  by  defendant,  held, 
that  plaintiff  cannot  recover. — Dlsbman  v. 
Northern  Pac.  Beneficial  Ass'n,  164  P.  948. 
^3>f8(9)  (Wash.)  In  action  for  malpractice, 
where  death  might  have  resulted  either  from  the 
malpractice  alleged  or  from  the  disease  itself, 
or  from  removing  the  patient,  the  question  of 
cause  of  death  was  for  the  jury.— Ennia  T. 
Banks.  164  P.  Sa 

The  question  of  whethet;  a  physician  was 
gruilty  of  malpractice  in  changing  diet  of  a  ty- 
phoid patient  from  beef  broth  to  soft  toast  and 
poached  egg  was  for  the  jury. — Id. 
4=^18(10)  ^aab.)  In  an  action  against  a  phy- 
sician for  malpractice  in  changing  diet  of  a  ty- 
phoid patient,  substance  of  proper  instmcUon 
covering  the  issues  given.— Bnnia  Banks,  164 
P.  08. 

PLATS. 

Bee  Costa,  AsslTS;  Dedication,  «s»19;  Deeds, 
^^40. 

PLEA. 

See  Criminal  Law,  «s»293,  294. 

PLEADING. 

See  Evidence,  «s>20e. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  rdating  to  pleadings,  see 
Appeal  and  Error. 

I.  FOBM  Am  ALLEGATIONS  IH 
OEHEBAIh 

«=»36(8)  (Golo.)  Though  there  w&s  no  finding 
of  release  by  defendant  of  plaintiff  on  notes,  de- 
fendant cannot  qnestion  such  fact,  having  ad- 
mitted it  by  answer. — Ben  ford  t.  Yock^,  164  P. 

n.  DECUkBATIOir*  OOMPLAIIfT,  PE- 
TITION. OR  STATEBfEITT. 

^=»54  (Cal.App.)  In  an  action  by  creditor 
against  a  corporate  stockholder  to  biold  it  lie- 
ble  for  corporate  debts,  where  there  were  sev- 
eral coQDtH,  eesential  allegations  showing  the 
stockholder's  liability  contained  in  one  count 
may  by  reference  be  incorporated  in  another.— 
Clark  V.  Berlin  Realty  Co.,  164  P.  338. 

m.  PLEA  on  AKSWEZt,  OBOSS-COBf- 
PLAINT.  AJfD  AFFIDAVIT 
OF  DEFENSE. 

(O)  Tvararaes  or  Itemlala  AdmlBslona. 

4s»l26  (Cb1.App.)  That  the  employers  furnish- 
ed the  rope  by  which  the  employ^  was  injured 
18  admitted  by  their  answer,  denying  only  that 
they  n^ligently  furnished  it^-Oideon  v.  How- 
ard, IM  P.  11.  . 

(B)  flct-Off,  ConBtevelalHt  mnd  Cn»aa-Cotn- 

142  (Cal.)  An  averment  in  counterclaim  that 
milk  was  furnished  within  two  years  last  past 
held  sufficient  to  support  findiugs  and  judgment, 
against  objection  tbat  counterclaim  was  not  ex- 
isting at  commencement  of  action,  as  required 
by  Code  Civ.  Proe.  J  438,  subd.  2,  in  absence 


of  demurrer  to  counterclaim  or  (Ejection  to  evi- 
dence.—Dd  Monte  Bancb  Dairy  v.  Bwnardo,- 
164  P.  62a 

tV.  REPUOATIOII  OR  RSPE.T  AND 
BVasEQITENT  PUEADINGS. 

4=9(77  (Or.)  Plaintiff's  reply  to  defendant's  al- 
legation of  f<Mreign  incorporation  in  action  for 
employe's  injury  held  not  to  admit  its  nonresi- 
dence.— Hamilton  v.  North  Pac.  S.  S.  Co.,  104 
P.  579. 

«s>l80(2)  (Or.)  A  plaintiff  cannot  aUege  that 
he  has  fully  complied  with  a  contract  and  later 
shift  his  ground  by  replying  that  omisaionB 
chatved  in  defendant's  answer  were  waived. — 
WallCT  v.  City  of  New  York  Ins.  Co.,  164  P. 
950. 

«a>l80(^  (Wash.)  Where  the  complaint  was 

based  on  brrach  of  alleged  written  contract  of 
leaee,  a  reply,  stating  that  the  written  contract 
had  been  abrogated  and  an  oral  one  entered-in- 
tq,  was  a  departure.- Perlns  t.  Market  Inv.  Co., 
164  P.  65. 

Where  the  complaint  set  up  breach  of  alleged 
written  lease  and  payment  of  money  under  the 
lease,  seeking  return  of  such  money  paid,  a  re- 
ply, showing  abrogation  of  ttie  lease  and  settle- 
ment of  the  dnims  of  die  parties,  was  a  depart- 
ure—Id. . 

«S)I82  (Idaho)  Under  Rev.  Codes,  S  4201,  fail- 
ure to  deny  written  instrument  contained  in 
answer  admits  its  genuineness  and  due  execu- 
tion, but  plaintiff  is  not  thereby  precluded  from 
taking  any  position  in  avoidance  of  the  contract 
not  inconsistent  with  such  admission. — Austbi 
T.  Brown  Bros.  Co.,  164  P.  96. 

V.  DEMURRER  OR  EXOBPTIOE* 

4=9l95  (Kan.)  In  action  on  note,  answer  of 
defmdant  indorsers  held,  as  against  a  demur- 
rer, to  sufficiently  plead  a  set-off  based  upon 
alleged  fraud  practiced  upon  them  by  plaintiff 
holder  and  defendant  maker  of  the  note.— Blair 

V.  McQuaiy,  164  P.  262. 

«=32t4(l)  (Colo.)  Demurrer  to  a  bill  admits  its 
allegations.— Mihoover  v.  Walker,  164  P.  504. 

VI.  AMENDED  AND  SUPFIXMENTAl 
PLEADINGS  AND  REPLEADER. 

«=»236(1)  (Wash.)  Where  the  plaintiff  aoueht 
to  amend  his  reply,  after  his  third  amended 
complaint,  and  after  having  set  up  In  bis  reply 
inconsistent  causes  of  action,  it  was  not  an 
abuse  of  discretion  to  refuse  the  amendment.— 
Perlus  V.  Market  Inv.  Co.,  164  P.  65. 
4t=»236(3)  (Kan.)  After  a  case  baa  been  called 
for  trial,  it  is  within  trial  court's  discretion  to 
refuse  permission  to  amend  pleadings  bo  as  to 
present  new  issues. — Long  t.  Kansas  City,  M. 
&  O.  R.  Co..  164  P.  175. 

^^236(4)  (Idaho)  An  application  to  amend  a 
complaint  while  a  motion  for  nonsuit  is  pending 
is  addressed  to  the  discretion  of  the  trial  court. 
-The  Mode  v.  Myers,  164  P.  91. 
*=>245(3)  (Kan.)  Under  Civ.  Code,  |  140  (Gen. 
St.  1915,  S  7032),  ^rautln^  permission  to  amend 
petition  dnring  trial  by  interlineation  increas- 
ing sum  sued  for  where  defendant  objected,  but 
requested  no  delay,  and  proceeded  witl^  trial, 
there  was  no  error.— Ring  t.  Phcenlz  Aiaur. 
Co.,  Limited,  of  London,  164  P.  303. 
®=»246(1)  (Wash.)  Allowing  amendment  of 
complaint  is  not  error,  althoiigh  there  are  state- 
ments in  amended  complaint  inconsistent  with 
statements  in  original,  wbere  the  object  sought 
ij9  the  same. — Bradbury  v.  Nethercutt,  164  P. 
194. 

^=^2Bi  (Or.)  Where  original  answer  set  up 
defetise  of  vir^lation  of  Bulk  ?a\Ba  Law,  the 
court  had  DO  power  under  L.  O.  L.  S  102,  to  al- 
low defendant  to  file  an  amended  answer  after 
trial  alleging  actual  fraud  in  the  transfer ;  that 
being  a  material  alteration. — Golden  Rod  Milling 
Co.  v.  Connell,  164  P.  588. 
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^s»264  (OaL)  That  defaidanf  s  or^nal  answer 
lUlmltted  maklnit  certain  representations  regard- 
ing goods  sold  is  immaterial  where  the  amended 
answer  osaerted  its  purpose  of  standing  upon  a 
subsequent  written  contract, — Remsberg  t.  Hack- 
ney Mfg.  Co.,  164  P.  792. 

Vn.  SIGNATURE  AX1>  VEBIFICA- 
TION. 

«=329it!»  (Idaho)  mere  plaintiff  waives  right 
to  attack  genubieness  oi  "written  instmment 
pleaded  in  answer  by  feUing  to  file  affldarit, 
as  required  by  Rev.  Codes.  }  4201,  his  waiver 
does  Dot  amount  to  admitting  its  Talidit.v,  and 
he  might  show  that  instrument,  irrespective  of 
due  necution  and  genuineness,  is  vioid.— Pet- 
tengUl  T.  Blackman.  164  P.  3S& 

IX.  m.X  OF  PARTIOin.AlUI  AMD 

COPT  OF  Aooomrc, 

«s>3l4  (Or.)  Under  Oregon  law,  a  bill  of  par^ 
ticnlars  is  demandaUe  only  under  provisicMiB  of 

Ia-  O.  L.  §  84,  and,  unless  ccHnpIaint  alleges  ac- 
count, a  bill  of  particulars  is  not  demandnhie 
under  the  secticm.— Hayden  v.  City  of  Astoria, 
164  P.  729. 

*=>330  (Wash.)  Under  Ren*.  Code  1915,  S  284, 
where  account  furnished  by  defendant  was  not 
as  particular  as  demanded  by  counsel  -for  plain- 
tilfH,  but  was  account  wtiidi,  in  connection  with 
plefdings,  fully  informed  ^aintiff  of  every  fact 
demanded  to  be  furnished,  trial  court  pnqierly 
ovwruled  objections  to  defendantfs  evidence  that 
account  was  defeatiTe.— GatBtens  v.  Nut  House, 
164  P.  770. 

XI.  MOTIONS. 

<$=s>367(2)  (Kan.)  Where  the  only  purpose  of  a 
motion  to  make  the  petition  more  definite  and 
certain  is  to  require  plaintiff  to  plead  hla  evi- 
dence, it  should  oe  overruled. — Scott  t.  Shewell, 
164  P.  1061. 

i^367{2)  (Okl.)  Rev.  Laws  1910,  |  4770.  au- 
Uiorizing  the  court  to  require  a  petition  so  in- 
definite that  the  precise  nature  of  the  cha^  is 
not  apparent  to  be  amended,  applies  only  to  [Mti- 
tions  stating  a  good  cause  of  action  and  to  de- 
fects on  its  face,  and  not  to  (Knitted  matters 
which  would  give  (^posite  party  an  opportunity 
to  demur.— LUttHi  v.  NaU,  164  P.  467. 
^»367(6)  (OkL)  Failure  to  act  upon  a  motion 
to  mi^e  the  petition  more  definite  and  certain 
would  Itself  nave  a>natituted  an  abandonment 
and  waiv«r  thereof.— Arnold  Burks,  164  P. 
970; 

Zn.  ISSUES,  PROOF,  AND  VARIAMOS. 

«=»376  (Utah)  Evidence  that  stock  sold  was 
not  treasury  stock  nor  nonassessable  as  repre- 
sented, was  properly  excluded,  where  admitted 
by  pleadings.— Smith  v.  Gilbert,  164  P.  1026. 
«=»385  (Or.)  When  bill  of  particulars  is  fur- 
nished as  required  by  statute  or  by  order  of 
court  of  competent  juriadiction,  party  furnishing 
it  is  confined  in  proof  to  items  alleged  therein, 
though  be  may  offer  proof  of  value  of  items  aloni: 
other  lines. — ^Hayden  v.  City  of  Astoria,  164  I'. 
720. 

Tn  action  against  city  by  contractors  to  erect 
dam  to  recover  cost  of  extra  work,  where  con- 
tractors furnished  account  on  demand  of  city, 
action  not  l>eing  on  account,  so  that  bill  of  par- 
ticulars was  not  donanduble  under  L.  O.  L.  { 
84,  account  furnished  oould  not  be  used  to  shut 
out  testimony  otherwise  ccunpetent  in  absence 
of  showing  city  had  been  miided.— Id. 

Zm.  DEFECTS  AND  OBJECTIONS. 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

4=9403(1)  (Or.)  Answer  in  action  for  servant's 
injury  held  to  siifiiciently  alletje  nonresidence 
of  defendant  corporation  at  time  cause  of  ac- 
tion arose  when  aided  by  allegations  of  com- 
plaint.—HamUton  T.  North  Pac.  S.  S.  Cc.  164 
5^879. 
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<=>4O0(4>  (Qda)  A  matter  not  put  In  Ime  by 
pleadings  KOd  not  treated  at  trial  as  In  issue, 
where  the  only  evidence  bearing  thereon  was 
evidently  offered  on  another  question.— National 
Surety  Co.  r.  Queen  City  L«nd  8t  Mortgage  Ca„ 
164  P.  722. 

«=>4I8(1>  (OkL)  Where  pleader  takes  leave  to 
plead  over,  error  in  order  sustaining  the  demur- 
rer is  waived,  but  where  pleader  Is  allowed  to 
witlidraw  amendment  and  to  stand  upon  iJead- 
ing  to  which  demurrer  has  been  susfained  and 
to  appeal,  he  does  not  waive  error  therdn. — 
Winters  v.  Oklahoma  Portland  Cement  Co.,  164 
P.  965. 

«S9432  (Idaho)  A  defective  allegation  of  a  good 
cause  of  action,  in  the  absence  of  a  demurrer,  is 
cured  by  a  verdict  and  judgment.— The  Mode  T. 
Uyers,  164  P.  91. 

PLEDGES. 

See  Corporations,  ^=»12S. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Advme  PoMeseion:  F(»cible  Ehitrj  and 
Detainer,  Landlord  and  Tenant,  <•» 

291 ;  LoKxnj,  «S364,  77 ;  Vendor  and  Fni>- 
chaser,  «s»299. 

PRACTICE. 

ffot  practice  in  particular  actions  and  iffoceed- 
ings,  see  the  Tatious  apaciflc  toidcs. 

PRECEDENTS. 

See  Courts,  ^91,  97. 

PREFERENCES. 

See  Bankruptcy,  «s»188-216;  GorporatkUL 
«=!>544,  545. 

PRELIMINARY  EVIDENCE. 

See  Bvidence,  «=9l82, 186. 

PRESCRIPTION. 

3eo  Adverse  Possession ;  libnitation  of  At-H/mi^ 

PRESENTATION. 

See  Executors  and  Administratis  4=3225. 

PRESUMPTIONS. 

»ee  Appeal  and  Error,  «=>907-934;  Criminal 
Tisw,  «S=»1144,  1163 ;  Death,  *=>2;  Evidence, 
<^53-76. 

PRINCIPAL  AND  AGENT. 

See  Attorn^  and  Client;  Brokers;  InsnniiMk 
^7&-112,  378;  Mechanics'  liens,  «=>72. 

I.  THE  REIJITIOIV. 

CA.)  Creation  and  Bxlatoaee. 

"S=»23(l)  (Wash.)  In  action  by  dealers  in  pea- 
nuts .against  company  dealing  in  peanuts,  on 
asBiRned  cinim  for  price  of  nuta  sold,  wherein 
defendant  company  claimed  commissions  due 
it  in  excess  of  amount  it  owed,  evidence  held  suf- 
ficient to  support  condusion  that  defendant  com- 
pany was  at  all  times  acting  for  plaintiffs'  pre- 
decessor in  selling  peanuts.— Cars  tens  t.  Aut 
House,  IM  P.  770l 
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UABILITIES. 

(B)  Compvmiintlon  md  Lien  of  Affcnt. 

Q=>8lfl)  (Wash.)  Compan;  wliich  sold  peanuta 
through  another  company  acting  aa  broker,  and 
astdgnees  of  selling  cooipany  against  broker  com- 
pany'a  daim  for  commiBSioos  could  not  avail 
themselves  of  fact  that  broker  company  made 
salea  in  its  own  name.— Caratens  v.  Nut  Bouse, 
164  P.  770. 

«=>8 1  (2)  (Wash.)  In  acti<Hi  for  i>rice  of  peanuts 
by  assirnieeB  of  company  against  another  com- 
pany which  sought  to  cNffset  commisaions  for  ef- 
fecting sales  for  first  company,  where  evidence 
warranted  conclusion  that  first  company  failed  to 
consummate  sales  made  for  it  for  reasons  apart 
from  want  of  financial  aMllt?  of  purchasers,  de- 
f«idant  company  was  not  called  ujtoa  to  prove 
&ULncial  responsitdlity  of  purchasers.— Canstens 
T.  Nut  House,  104  P.  TWX 

m.  BIGHTS  AND  UABIUTIBB  AS  TO 
THIRD  PERSONS. 

<A)  Pcrwars  of  Asent* 

^103(7)  (GaLApp.)  In  .absoice  of  aothorit^, 
espress  or  implied,  an  agent  cannot  transfer  his 
principal's  property,  and  such  authority  will 
not  be  presumed.— Palo  Alto  Mut  Building  & 
Loan  Ase'n  v.  First  Nat.  Bank,  164  P.  1124. 

1  \  9{l)  (Utah)  In  order  that  one  may  recov- 
er a  deposit  in  a  bank  made  by  the  agent  oi  the 
owner,  on  the  ground  that  it  was  to  be  h^d 
pending  a  settlement  of  unUtigated  claims,  he 
must  prove  that  the  agent  had  authoritv  to 
make  the  deposit  for  that  purpoee.- McGuire 
V.  State  Bank  of  Tremonton.  164  P.  494. 
<8=>12l  (Cal.App.)  In  action  for  purchase  price 
of  goods  sold  to  one  person  who  assumed  to 
act  for  others,  it  was  proper  to  exclude  testi- 
mony of  such  person  as  to  the  extent  of  his  au- 
thority for  othcx&r- Ocdguhovn  t.  Fonman*  164 
P.  10. 

(B)  VRdlMloacd  AscMy* 

^143(3)  (Or.)  The  rule  that  an  ondladosed 

principal  may  sue  ui>on  a  contract  made  by  his 
agent  does  not  at^ly  to  a  case  where  an  alleged 
agent  made  affidavit  that  he  was  owner  vf  per- 
sonal property  exchanged  for  real  estate,  and 
gave  a  note  in  his  own  name,  and  in  every  way 
acted  as  principal  in  transaction. — Crowder  v. 
Yovovich.  164  P.  676. 

^»I43(3)  (WasbO  A  warranty  on  which  sale  is 
made  to  one  in  uct  acting  as  agent  inures  to 
the  benefit  of  the  undisclosed  principal. — Pacific 
Power  &  Light  Co.  v.  White,  164  P.  602. 

(C)  UBanthoTiBed  and  WroiiBCal  Acts. 

«=»I48(4)  (Cal.App.)  Where  a  party  freely  con- 
tracts with  an  agent  knowing  limit  of  his  au- 
thority, he  cannot  thereafter  assert  that  he  was 
misled  into  believing  the  agent  had  greater  au- 
thority.—Tockstein  T.  Pacific  Ktesel  Kar 
Blanch,  164  P.  906. 

(D)  Rmtiac^tlon. 

^>  1 63(3)  (Kan.)  If  defendant  railroad's  super^ 
intendent  had  no  authority  to  bind  it  by  con- 
tract that  employ^  should  receive  half  wages 
during  disability  from  service  accidents,  his 
statements,  made  long  afterward,  would  not 
amount  to  a  ratification.- McAdow  v.  Kansas 
City  Western  Ry.  Co.,  164  P.  177. 
«=»I70(2)  (Cal-App.)  Unauthorized  acceptance 
by  agent  for  owner  of  order  drawn  by  principal 
contractor  in  favor  of  subcontractor  was  ratified 
where  owner  was  advised  of  agent's  action  and 
accepted  it  thinking  it  all  right— Suhr  t.  Met- 
calfe, 164  P.  407. 

(B)  Hotlee  to  Asent. 

«»I77(1)  (CatAK).)  Any  presnmption  that 
agent  will  communicate  knowledge  to  his  prin- 
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elpal  is  dispuUble.— Palo  Alto  Mut  Building 
&  Loan  Ajm^  t.  First  Nat  Bank,  164  P.  1124. 

rv>  Aetloos. 

^»  189(4)  (Kan.)  The  usnal  form  of  averment 
that  the  contract  sued  on  was  made  by  "defend- 
ant's duly  authorized  agent"  or  words  of  like 
import,  is  sufficient  bo  sustain,  evidence  of  any 
appropriate  manner  of  authorization  short  of 
estoppel.— McAdow  v.  Kansas  City  Western  Ry. 
Co.,  164  P.  177. 

«s>194(2)  (Kan.)  In  action  by  railroad  employ^ 
on  a  contract  for  half  wages  during  disability, 
evidence  held  to  justify  instruction  as  to  when 
act  is  within  apparent  scope  of  agent's  author- 
ity^McAdoT  t.  Kansas  Cuty  Western  By.  Co., 

PRINCIPAL  AND  SURETY. 

See  Bail ;  Guaranty ;  Municipal  Corporations, 
«=>374;  Sheriffs  and  Constablek,  €=s>157. 

I.  ORBATION  AND  EXISTENCE  OF 
REI.ATION. 

(A)  Betweem  Indtvldiials. 

4=>39  (Wash.)  That  a  surety  company  execut- 
ing bond  to  purchaser  of  uncompleted  building 
for  its  completion  was  uninformed  that  onw£ 
oration  was  to  be  partly  in  other  pn^rl^  did 
not  releaM  it  from  liability,  where  company  re- 
tained no  interest  in  Drice.— Osborne  v.  Omcago 
Bonding  &  Surety  Co.,  104  P.  742. 

n.  NATURB  AND  MX'l'BNT  OF  UA- 
BIUTT  OF  STTRETT. 

$=>66(1)  (Wash.)  Where  surety  bond  covered 
operation  of  automobile  within  limits  of  city, 
surety  was  not  liable  for  accident  occurri£« 
upon  county  highway  not  within  corporate  lim- 
its of  such  city.— Bogdan  v.  Pappas,  164  P. 


m.  DISCHARGE  OF  S1TRETT. 

«3B  104(4)  (Waslv)  Plaintiff,  who  deposited 
bonds  a«  secarify  fbr  the  note  of  another  and 
took  back  as  indemnity  a  note  of  the  pledgee, 
is  not  subject  to  the  doctrine  of  secured  or  pro- 
tected sureties,  where  the  note  was  absolutely 
worthless.- Thompson  v.  Metropolitan  Bldg. 
Co.,  164  P.  222. 

«=>I09  (Wash.)  Where  a  bondholder  pledged 
bonds  as  security  for  a  note  of  another  person, 
he  was  a  surety,  and^  when  the  pledgee  con- 
sented to  accept  in  hen  of  the  note  certain 
bonds  constitutiag  a  change  in  the  primary 
contract  the  surety  was  released.— Thompson 
V.  Metropolitan  Bldg.  Co.,  164  P,  222. 

Where  plaintiff  deposited  stock  to  secure  an- 
other's note,  and  the  pledgee  thereafter  sur- 
rendered the  note  and  accepted  bonds  issued  un- 
der a  composition  agreement,  plaintiff  held  not 
entitled  to  defend  its  refusal  to  return  the 
stock  on  the  ground  that  the  composition  agree- 
ment was  void.— Id. 

^125  (OkL)  General  liability  of  surety  ia  not 
conditioned  on  the  diligence  by  the  holder  of  the 
obligation  to  collect  of  the  principal,  and  the 
negligence  of  the  holder  is  no  defense  to  the 
surety.— Union  Mut  Ins.  Oo.  v.  Page,  164  P. 
116. 

<^I26(3)  (Okl.)  Term  "tegulre,"  aa  used  In 
Rev.  Laws  1910,  {  1058,  permitting  surety  to* 
require  creditor  to  proceed  against  principal, 
means  to  demand;  to  insist  upon;  to  claim  aa 
by  right  So  that  Buret's  reguest  or  suggestion 
is  insufficient — Union  Mut  Ins.  Go.  T.  Page, 
164  P.  116. 

Failure  of  payee  of  note  to  sue  principal  up- 
on surety's  oral  request  to  creditor's  attorney, 
etc.,  without  any  showing  that  attorney  was  au- 
thorized by  creditor  to  take  legal  proceedings, 
or  that  request  was  communicated  to  creditor. 
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would  not  release  8iiret:P)  though  principal,  theti 
wrfvent,  afterwarde  became  inaolvent.— Id. 
4=»1 26(1)  (^aah J  Mere  silence  of  surety, 
when  informed  of  a  niodification  of  the  con- 
tract, does  not  imply  assent,  and  to  bind  him 
to  the  new  undertaking  it  is  not  sufficient  that 
he  passiv^  acquiesce ;  he  must  actively  con- 
sent.— Thompson  v.  Metropolitan  Bldg.  Co.,  164 
P.  222. 

PRIORITIES. 

■  See  Chattel  Mortc^gee,  «»18&-160:  Mort- 
gagee, «=»151-18&;  Waters  and  Water 
Courses,  ^»140. 

PRIVILEGED  COMMUNICATIONS. 

See  Witneasei,  ^20&-21&. 

PROBATE. 

See  Wllb,  «==211-400. 

PROCEEDING  QUASI  IN  REM. 

See  Owporatims,  «S9691. 

PROCESS. 

See  Appearance,  d=>24;  CbrporatiMiB,  *s»60S; 
Infants,  €=>89;  Judgment  4=3l7;  Justicee 
of  the  Peace,  ^=982. 

PROFITS. 

See  DamogM,  ^»37. 

PROHIBITION. 

See  Intoxicating  Liquors. 

Z.  NATURE  ANV  GBOUmM. 

<SS33(1)  (Mont)  Writ  of  prohibition  arrertB 
proceedings  of  a  judicial  character  only  when  a 
plain,  speedy,  ana  adequate  remedy  does  not  ex- 
ist.—State  V.  District  Court  of  E^eentJi  Judi- 
cial IHst.  in  and  for  Musselshell  County,  164 
P.  546. 

Where  a  third  party  claiming  attached  prop- 
erty sold  before  judgment  had  an  action  in  claim 
ana  -delivery  in  conversion  or  by  interventitm  in 
original  ncaoD,  prohibition  will  not  lie.— Id. 
«=33(3)  (Wash.)  Where  trial  court  has  juriadic- 
tion  in  unlawful  detainer,  the  Supreme  Court 
will  not  issue  a  writ  to  prohibit  entry  of  judg- 
ment; there  being  a  c<Hnplete  remedy  ap- 
peal.—State  T.  Superior  Court  for  Spokane 
County.  164  P.  63. 

(Mont)  The  writ  of  prohibition  is  an  ex- 
traordinary judicial  writ  issued  only  in  the 
sound  legal  discretion  of  the  conrt.— State  t. 
IMstrict  Court  of  Fifteenth  Judicial  Diat  in  and 
for  Musaelshell  County,  164  P.  546. 
4s35(2)  (Mont.)  That  court  ordered  sale  of  at- 
tached stock  of  liquors  before  judgment  as  pro- 
vided by  Rev.  Codes,  S  6671,  %eld  no  abuse  of 
discretion  warranting  issuance  of  writ  of  pro- 
hibition—S^tate  T,  iJistrict  Court  of  Fifteenth 
Judicial  L>iat  in  and  tcr  Musselshell  County, 
164  P.  E46. 

«=>6(1)  (Mont.)  Writ  of  pnAlbltion  arresting 

firoceedings  of  a  judicial  character  only  will  not 
ie  as  against  a  sheriff's  acta.— State  v.  District 
Court  of  Slfteenth  Judicial  Dist.  in  and  for 
Musselshell  County,  164  P.  MG. 
.4=3 1 3  (Cal.App.)  Where  court's  act,  perform- 
ance of  which  is  sought  to  be  restrained  by 
writ  of  prohibition  has  been  done,  though  court 
acted  in  excess  of  its  jurisdiction,  alternative 
writ  will  not  be  'made  peremptory.— Kaye  v. 
Superior  Court  of  Kern  Connty,  164  P.  912. 

n.  jURXSmOTIOK,  PROOEEDUfaS. 
AND  RZXZEF. 

^s»27  (Mont.)  The  applicant  for  a  writ  of  pro- 
hibition Bssames  the  burden  of  showing  that  the 
-lower  court  is  acting  without  jurisilictioii  and 
that  no  adeauate  remedy  at  law  exista^-State 
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V.  District  Court  of  Fifteenth  JatHdal  Dist.  In 
and  for  Musselshell  County,  164  P.  S46. 
^>3I  (CaLAp^  Where  record  on  petition  for 
writ  of  prohibition  presents  moot  question,  pro- 
ceeding will  be  dismiased  without  prejudfce  to 

? petitioners'  right  to  apply  for  such  other  and 
urther  writ  as  they  may  deem  advisable.— Kaye 
T.  Superior  Court  of  Kern  County,  184  P.  912. 

PROMISSORY  NOTES. 

S«e  BUla  and  Note*. 

PROOF  OF  LOSS. 

See  Insurance,  4s>560--S69. 

PROPERTY. 

See  Fixtorei. 

PROSTITUTION. 

See  Lewdness. 

PROVISIONAL  REMEDIES. 

SeiB  Amwal  and  Brroi^  4»9B4. 

PROVISOS. 

See  Indictment  and  Information,  <S=>111. 

PROXIMATE  CAUSE. 

See  N^lgmoe,  «=>S6,  68. 

PUBLIC  DEBT. 

See  Counties.  ^=>178 ;  MuniciMl  Corporadona, 
«=s>873-925 ;  Schools  and  School  Districts, 
«=>90.  97;  States,  «=3ll9. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Oorpotationa,  «=»2TO^79. 

PUBLIC  LANDS. 

Bee  Mines  and  Minerals,  •s»43 ;  Taxation,  «=)» 
177. 

n.  nmvBY  ahd  dxsfosai.  of  lavds 

or  UNXTEB  STATES. 
(B)  Sebool  mn*  DniTeralty  l*»da. 

*»54(2)  (Kan.)  In  controversy  relating  to 
proprietorship  of  island  Bchool  land,  and  of 
alleged  accretions  to  the  island,  where  court  de- 
fined "island"  according  to  Lavra  1913,  c.  295, 
§  9,  exclusive  of  its  invalid  part  as  to  accre- 
tions, held,  that  there  was  no  misconception  of 
law  on  part  of  court  in  stating  findings. — Cor- 
bett  V.  Cohen,  164  P.  264. 
9^54(S)  (Kan.)  In  settler's  proceeding  under 
Laws  1913,  c.  295,  to  acquire  title  to  island 
land  as  school  land,  where  his  survey  and  af- 
fidavit of  settlement  and  clerk's  notice  of  pro- 
ceeding described  lapd  other  than  tfiat  setUed  up- 
on, which  was  no  part  of  an  island,  it  justified 
a  dismissal. — Jensen  v.  Flnnup,  164  P.  1071. 

(Cl>  Grxnts    to    States    for    Intvnial  Im- 
prove menta. 

^964  (Idaho)  For  county  commissiooers  to  ac- 
cept on  state's  behalf  grant  of  right  of  way  over 
public  domain  expressed  in  Bev.  St  IJ.  S.  { 
2477  (Comp.  St.  1913,  S  4919),  it  must  conform 
to  Rev.  Codes,  $  910  et  seq.,  and  its  order  of 
record  declaring  certain  section  lines  to  be  pub- 
lic highways,  is  not  substantial  compliance  with 
law.— Gooding  Highway  Dist.  of  Qooding  Conn- 
ty T.  Idaho  Irr.  Co.,  164  P.  99. 

(H)  CoaTeyaaeea,  Coi>tr««ta(  mmA  lExeaip- 
tlons. 

<@=»I36  (Wash.)  Where  entrymen  on  desert  land 
installed  an  irrigation  pipe  line  and  gave  a 
ciiatte]  mortgage  thereon,  mortgage  being  duly 
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filed,  mortgagee  could  foreclose  against  defendant 
who  obtained  land  in  conteat  of  entry.— Boeringa 
V.  Perry,  164  P.  778. 

Zn.  DISFOBAZ.  OF  I.AirDS  OF  THE 
STATES. 

«s>i6SiA  [New  vol  2S  Key-No.  Seriee] 

(Okl.)  Under  Rev.  Laws  1910,  {  7187, 
relatiog  to  appeals  from  a  decision  of  commis- 
sioners of  the  land  office  to  district  conrt,  the 
written  notice  upon  commissioners'  secretary 
may  be  aent  by  tdenam,  where  actually  re- 
c»ved  within  time  fixM.— Little  t.  Hailock, 
164  P.  963. 

Where  lessee  of  school  lEUids  indorses  his  ac- 
ceptance of  an  appraisement  of  his  im^rove- 
mmts.  and  after  sale  the  value  thereof  is  de- 
posited with  comnnssioDers,  and  the  lessee  sur- 
renders possession,  he  is  entitled  under  Bev. 
Lawa  1010,  g  7153,  to  appraised  valuf^  and 
ooTDmissioQera  Cannot  wder  it  returned  to  pa^ 
chaaer.— Id. 

PUBLIC  NUISANCE. 

See  Nidaasce,  ^=>01-82. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads; 
Tel^rapbs  and  Telephones. 

PUBLIC  USE. 

See  Dedicadi»i. 

PUNISHMENT. 

Be*  GcKitempt,  ^81. 

PUNITIVE  DAMAGES. 

See  Damages,  *=>88,  91. 

QUALIFICATIONS. 

See  Judges,  «=^l;  Officera,  «s3l9,  dO;  States, 

QUASHING. 

See  AtUchment,  «=>280-2S0. 

QUIETING  TITLE 

I.  BIGHT  OF  ACTION  AHD  DEFEHBES. 

^s>7(2)  (CaLApp.)  Since  plain  till  could  show, 
in  foreclosure  action,  failure  of  consideration 
for  <which  a  mortgage  was  given,  he  may  main- 
tain an  action  to  remove  from  lus  prMuses  the 
cloud  of  such  mortgage. — Shull  v.  Crawford, 
164  P.  330. 

^»I0(2)  (Idaho)  Where  Judgment  debtor  caus- 
es realty  to  be  conveyed  by  bis  vendor  directly 
to  third  person.  In  fraud  ol  creditors,  and  judg- 
ment creditor  sells  it  as  property  or  judgment 
debtor,  holder  of  sberift's  deed  may,  under  Rev. 
Codes,  S  4538,  maintain  action  as  owner  to  Quiet 
title.— The  Mode  v.  Myerd,  164  P.  91. 
«=>2I  (Idaho)  An  action  to  quiet  title  Is  a 
proper  form  of  action  bj  the  recover  of  an 
insolvent  bank  to  determine  defendants'  claims 
to  an  adverse  interest  in  realty  formerly  own- 
ed by  bank  and  mortgaged  by  it  to  secure  fold- 
er of  a  certificate  of  deposit. — Pettengill  v. 
Blackman,  164  P.  358. 

Plaintiff,  in  suit  to  quiet  title,  has  the  right 
to  have  every  adverse  Interest  determined,  and 
may  require  any  one  claiming  an  adverse  in- 
terest to  come  in  and  set  up  nature  of  his  in- 
terest; and  interest  of  mortgagee  is  Interest 
adverse  to  bolder  of  legal  tide,— Id. 


n.  pftooEEDZNos  aus  beuef. 

4=>90  (N.M.)  In  a  suit  to  quiet  title  under  Code 
1915,  S§  4387,  4388,  neither  a  judgment  creditor 
nor  his  assignee  can  maintain  an  answer  or  ooun- 
terclnim.— Secnri^  Investment  A  Derelopmnit 
Oo.  V.  Capital  City  Bank,  164  P.  829. 
^s>44{3)  (Cal.App.)  In  an  action  to  quiet  title, 
evidence  held  sumclent  as  a  prima  facie  ^bow- 
ing to  establish  plaintiff's  right  as  against  de-' 
fendant  to  a  decree  qoietiDg  ids  title  to  the  lot 
described.— Bednumd  v.  McLean,  164  P.  16. 
*=>44<5)  (CaLApp.)  Evidence  held  to  Justify  a 
finding  that  plaintiff  was  at  commencement  of 
trial  in  possession  of  lot  described  in  complaint, 
and  was  ovroer  thereof  and  entitled  to  a  decree 
quieting  his  titio  thereto.— Redmond  v.  McLean, 
164  P.  15. 

«=>47(2)  (Cal.App.)  In  an  action  to  quiet  title, 
held,  thst  a  finding  of  trial  court  purporting  to 
locate  lot  upon  ground  and  fix  its  dimensions 
should  be  disregarded  where  boundary  and  di- 
mensions were  not  in  issue,  and  the  part  of  de- 
cree based  thereon  should  be  stricken.- Be&nffiod 
V.  McLean.  164  P.  15. 

QUI  FACIT  PER  ALIUM. 

See  Negjigenc^  «»90. 

RAILROADS. 

See  Guriera,  4»S18;  Bminrat  Dtmialn ;  Mat- 
ter and  Semnt;  Street  Railroads. 

X.  OPBRATIOir. 
(D)  laJmviAS  to  Llceaaees  or  Treapassers 

^276(1)  (Kan.)  A  railroad's  duty  to  a  tree- 
passer  IB  merely  to  refrain  from  willfully  In- 
juring him.— Garcia  v.  Atchison,  T.  &  s.  F. 
hy.  Co.,  164  P.  272. 

«»280  (K&jk.)  Where  boy  climbed  on  a  switdi 
engine  and  his  presence  was  not  known  to  en- 
gineer and  en^rine  was  struck  by  freight  train 
and  boy  was  Killed,  th^t  fireman  without  au- 
thority permitted  him  to  remain  on  engine  did 
not  snow  railroad's  wanton  or  willful  negli- 
gence, rendering  it  liable  for  damages  in  ac- 
tion by  his  parents.— Ganda  t.  Atchuon,  T.  & 
8.  F.  Biy.  Co.,  164  P.  272. 

(F)  Aooidemta  mt  CroMlnara. 

i^»337(5)  (Kan.)  In  action  for  death  of  one 
killed  baaed  on  failure  to  sound  whistle  80 
rods  from  the  crossing,  where  it  appeared  that 
deceased  know  that  train  was  approaching, 
failure  to  sound  the  whistle  would  not  create 
a  liability  when  not  the  proximate  cause  of 
death.— Williams,  r.  Atdiiaon,  T.  &  S.  F.  Ry. 
Co.,  164  P.  260. 

(I)  Fires. 

<S=»4S3  (Wash.)  Relative  to  liability  for  setting 
fires,  railroad  Is  requireil  to  exercise,  not  highest, 
I'ut  only  reasonable  and  ordinary,  care  in  op- 
erating Inpomotlve. — Firemen's  Fund  Ins.  Co.  v. 
Oregon- Washington  R.  &  Nar.  Co.,  164  P.  765. 
$=3478(1)  (Utah)  Complaint,  in  action  against 
railroad  company  for  nring  plaintiff's  property, 
held  sufficient  to  state  cause  of  action. — Gleason 
V.  San  Pedro,  L.  A.  &  S.  L,  R.  Co..  164  P.  484. 
$=>48l(l)  (Utah)  In  action  against  railroad 
company  for  firing  premier,  evidence  that 
sparks  and  cinders  were  found  as  far  distant 
from  the  right  of  vhij  as  the  property  fired  is 
inadmissible,  where  such  sparks  were  found 
some  time  after  the  occurrence.— Gleason  v.  San 
Pedro.  L.  A.  &  S.  L.  R.  Co.,  164  P.  484. 
<g=»464(l)  (Utah)  In  action  against  railroad 
compaiiy  for  negligently  firing  plaintiffa  prop- 
erty, evidence  held  sufficient  to  carry  case  to 
jury.— Gleason  v.  San  PedrO)  Lk  A.  &  S.  I*  B. 
Co.,  164  P.  484. 
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*=>484(1)  (Wash.)  Eridence  as  to  a  fire  Part- 
ing 140  feet  from  a  railroad  beiofc  negligently 
set  from  a  locconotive  held  suffideQt  to  go  to  th« 
Jntr.— Firemen's  Fund  Ini.  Co^  v.  Or^oo-Wash- 
ingtoD  R.  ft  NaT.  Go.,  164  P.  76S. 
^484(3)  (Utah)  In  view  of  conflicting  evi< 
deuce  aa  to  whether  fire  injuring  plaintifTa  prem- 
isea  was  caused  by  a  railway  train,  no  witness 
having  se^i  the  first  start,  the  questloii  was 
for  the  jury.~P.  A.  Sorensen  Oo.  t.  Denver 
ft  R.  G.  R.  Co.,  164  P.  1020. 
t-.  J  lie  1(4)  (Wash.)  Question  <rf  locomotiTe, 
claimed  to  have  set  fire,  being  equipped  with 
siiark  arrester,  should  not  be  submitted  to  jary; 
all  evidence  agreeing  it  bad  best-known  appliance 
OB  market.— Flrem»'i  Fniod  Ins.  Oo.  v.  Oreg<Hi- 
Washfnrton  R.  ft  Nav.  Co.,  164  P.  766. 

RAPE. 

See  Oriminal  Law,  «so86e,  1168,  U70%;  In- 
dictment and  Information,  4b>U1;  Witnesses, 
<8=»372. 

n.  PROSECUnOK  aud  pttnishment. 

(B)  Bvldeae*. 

«=>48(1)  (GaLApp.)  Permitting  prosecuting 
witness  In  a  prosecution  for  rape  to  testify  to 
statements  made  by  her  to  a  tiiird  party  as  to 
treatment  she  had  suffered  was  reversible  error, 
where  her  stoi^  was  close  to  the  border  line  of 
incredibility.— People  v.  Priets,  164  P.  13. 
«=»5I(1)  (Kan.)  Evidence  held  sufficient  to 
show  that  rape  was  committed.— State  v.  Mc- 
Lemore,  164  P.  161. 

(O)  Triml  M«  R«Tlew. 

«E3)58(20, 21)  (Kan.)  Where  evidence  to  prove 
offense  shows  completed  offense  at  certain  time 
and  place,  and  evidence  and  statements  of  coun- 
sel are  all  directed  to  that  time  and  place,  al- 
tbougb  there  is  inadental  evidrace  that  accused 
attempted  an  assault  at  another  time  and  place, 
it  was  not  error  to  fail  to  instruct  as  to  assault 
with  intent  to  commit  rape.— State  t.  McLe- 
more,  164  P.  161. 

RATIFICATION. 

See  Brokers,  ^41;  Oorporatioae,  ^426; 
Insurance,  4=>94-142;  Principal  and  Agent, 
«=»163,  170;    Reformation  of  Instruments, 

REAL  ACTIONS. 

See  Forcible  Bntry  and  Detainer,  Parti- 
tion. 

REAL  ESTATE. 

See  Yenae^  «ssi5. 

REASONABLE  DOUBT.  ' 

See  Oriminal  law.  «=s>561. 

REBUTTAL 

Sea  'VntBeaee^  «=»36a 

RECEIPTS. 

See  Payment,  «=^74. 

RECEIVERS. 

See  Mortgages,  «s>468,  47S. 

1.  WATVKE  AND  OROUWl>«  OF  KS- 
OAUVEKSBIP. 

(A)  Vmtmn  tabjects  oC  Remedy. 

«=>l  (Mont.)  Under  Rev.  Codes,  |  6608.  as  to 
appointment  of  receiver,  the  power  is  to  be  ex- 
ercised sparingly  and  with  unusual  caution, 
and  only  to  prevent  manifest  wrong  imminent- 


ly impending,  or  where  there  is  no  odier  plain, 
speedy,  or  adequate  remedy. — Mimtana  Ranch- 
es  Co.  V.  Dolan.  164  P.  806. 
^=»9  (Hont.)  The  itppotntment  of  a  receiver 
will  be  denied  when  the  applicant  has  any  oth- 
er adequate  rem pdy— Montana  Ranches  Co.  v. 
Dolan.  164  P.  306. 

Where  recover  was  asked  for  farm  pnn>- 
erty  and  crops,  if  the  property  was  not  dis- 
posed <^  before  the  crops  were  severed  from  the 
soil  and  became  personal  property,-  claim  and 
delivery  would  be  a  plain,  speedy,  and  adequate 
remedy,  and  the  receiver  could  not  be  appoint- 
ed.—Id. 

(Mont.)  An  sppUcatim  for  apptdntment 
of  a  rec(.iver  is  addressed  to  the  aound  l«al 
discretion  of  the  trial  court.-^Hontana  Ranches 

Co.  V.  Dolan,  164  P.  306. 

n.  APFOlATMJmiT,  qUAMTICATIOH. 
AND  TENUIUB. 

^=>32  (Mont.)  Since  thie  remedy,  by  receiver- 
ship is  an  extraordinary  one,  the  applicant  bai 
the  burden  of  presenting  facts  sufficient  to  dls* 
close  to  the  court  a  necessity  for  the  remedy.^ — 
Montana  Ranches  Co.  v.  Dolan.  164  P.  306. 

Appointment  of  recover  will  not  be  made 
where  the  only  necessity  shown  was  that  there 
was  danger  that  the  crops  would  be  removed 
and  sold  to  innocent  purchasers  and  the  pro. 
ceeds  converted ;  there  being  no  allegatlone 
that  defendant  threatened  or  intoided  so  to 
act.— Id. 

IV.  lEAITAOEIfEirT  AMD  DI8F08K- 
TlOir  OX  FROnftTT. 

(D)  Sale  «Md  CoBTeranee  or  HedeUveFy 

of  Propertr* 

«s>l30  (Okl.)  In  view  of  Bev.  Laws  1910.  f 
49S2,  court  of  equity  in  foreclosnre  has  jarisdic- 
tioa  to  order  Its  receiver  to  eeU  property  before 
a  decree  determining  rights  of  parties,  when 
a  sale  will  benefit  all  parties  whose  rights  are 
involved.— Lawton  Mill  ft  Elevator  Co.  v.  Farm- 
ers' &  Merchants'  Baidt  of  Gbtebmati,  Iowa, 
164  P.  670. 

In  foreclosure,  where  cause  was  at  issue 
and  a  foreclosure  might  be  obtained,  if  justi- 
fied, an  Bpplicatitm  for  a  receiver'v  sale  because 
of  deterioration  of  machinery  and  partial  cancel- 
lation of  insurance  was  Inanfflclent  to  jostify  an 
order  therefor.— Id. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  «=9673;  Trial,  «a>4& 


See  Bail 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Error,  «=s>e01-706;  C3uittel 
Mortgages,  <S=»1S0;  Criminal  Law,  ^1086- 
1120;  Evidence,  «s>13;  Judgment,  «s»76S; 
Mortgages,  «=»176. 

«=99(1)  (Wash.)  Effect  of  the  Torrens  Act  fs 
to  require  all  liens  affecting  real  estate  register- 
ed under  act,  to  be  recorded  with  registrar  ot 
titles,  within  time  required  under  existing 
lawa^McMnllen  ft  Co.  t.  Croft,  164  P.  MMk 

RECRIMINATION. 

See  Divorce,  ^=354. 

REDEMPTION. 

See  UortgaflMi  4sa594-624. 

REDIRECT  EXAMINATION. 

See  Witnessei,  «S3»287, 
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REFORMATION  OF  INSTRUMENTS. 

See  Alteration  of  Instrumento;  Cancellation  of 

Inetrumeuts. 

X.  BXOBT  OF  AOnOH  AHD  UBFEirSBS. 

•sb3  (Or.)  In  suit  to  reform  an  insurance  pol- 
icy, waiver  of  tbe  conditions  of  the  policy  aa  to 
diaDge  of  ownership  by'  failnre  of  the  company 
to  mqalre  about  the  ownership  was  not  avail- 
able; STU^  ground  of  recovery  being  available 
only  in  as  action  at  law  on  the  policy.— Board- 
man  V.  InRurance  Go.  of  State  of  Penuaylvania, 
164  P.  558. 

«=»I9(1)  (Ariz.)  A  deed  containing  a  plain  de- 
scription of  a  certain  40  acres  would  not  be 
reformed,  wli^re  no  mistake  was  made  by  the 
scrivener,  and  the  land  was  that  which  the 
purchaser  intended  to  boy,  and  tbe  mistake 
was  Bt^Iythat  of  the  vendor.— HcMillon  v. 
Town  of  TlaKstalf,  164  P.  818. 
4s>l9(l)  (Or.)  Iliat  an  instrument  does  not  ez- 
prea  the  intent  of  one  of  the  parties,  but  does 
conform  to  that  of  the  other,  does  not  warrant 
its  reformation. — Boardman  v.  Insurance  Oo.  of 
State  of  Pennsylvania,  164  P.  558. 
4=»I9(2)  (Moot.)  Mistake  of  scrivener  whereby 
writing  does  not  correctly  express  terms  agreed 
on  by  parties,  while  not  technical  mutual  mis- 
take, is  one  for  which  equity  will  grant  correc- 
tion.—Parchen  V.  Chessman,  164  P.  631. 
^=922  (Ariz.)  Where  at  tbe  time  of  contract 
and  partial  casb  payment  deed  of  tbe  property 
was  placed  in  escrow,  the  later  acceptance  by 
vendor  of  the  agreed  purchase  price  and  her 
permitting  the  escrow  keeper  to  deliver  the 
deed  to  the  purchaser  after  she  discovered  mis- 
description of  tbe  land  in  contract  and  deed, 
was  a  ratification  of  the  deed. — McMillon  r. 
Town  of  FlagsUff,  164  P.  313. 
4=324  (Idaho)  Where  tbe  suit  to  reform  the 
contract  ia  Incidental  to  another  action,  no  prior 
demand  tor  reformation  need  be  made,  ana  this 
Is  especially  true  where  it  clearly  appears  that 
such  a  demand  would  be  refosecL— Bowers  t. 
Bennett,  164  P.  03. 

In  actton  for  breach  ot  an  eacrow  agreement 
for  the  aala  of  land,  wherein  defendant  by  cross- 
i>etlti<Hi  sought  the  reformation  of  the  contract. 
It  was  not  necessary  for  defoidant  to  return 
initial  payment  on  price  or  interest  on  deferred 
g^noata  as  m  condition  piecadent  to  mcb  i»- 

XL  FKOOEEDmOB  AKD  KEUEF. 

4c3»36(2)  (Or.)  Tbe  ctnnplalnt  mast  distinctly 
allege  what  the  original  agreement  ot  the  parties 
was,  and  dearly  and  precisely  p<^t  out  wherein 
there  was  a  miaan^rstanding.— Boardman  v.  In- 
surance Oo.  of  Stato  ct  Fsnnaylvania,  164  P. 
558. 

«=»36(3)  (Or.)  The  complaint  meat  allege  that 
the  mistake  was  mutual  and  did  not  arise 
from  the  gross  negligence,  or  that  his  misconcep- 
tion originated  in  the  fraud  of  the  defendant.— 
Boardman  v.  Insurance  Go.  of  State  of  Pennsyl- 
vania, 164  P.  558. 

«=>44  (Idaho)  ParaJl  aridenee  is  admiariUe  to 
correct  a  mistake  of  the  scrivener  whereby  he 
fails  to  express  the  agreement  of  the  parties  to 
a  written  instrument — Bowers  t.  Bennett,  164 

P.  m. 

4s>45(l)  (Idaho)  Hie  law  requiring  a  party  to 
establish  ms  case  "beyond  a  reastmable  dqnbt" 
applies  only  in  criminal  cases,  and  not  In  a  suit 

for  the  reformation  of  a  contract.— Bowers  t. 
Bennett..  164  P.  93. 

4=»45(1)  (Mont.)  The  rule  reqnirlng  clear,  con- 
vincing, and  satisfactory  evidence  to  warrant 
reformation  for  mistake  refers  to  quality,  rather 
than  quantity,  and  under  Bev.  Codes.  gS  78S1, 
8028,  testimony  of  a  single  witness,  though  op- 


posed to  that  of  wam,  is  soflclent— Pardien  t. 

Chessman,  164  P.  531. 

Relative  to  mutoal  mistake  for  reformation, 
there  is  presented  merely  a  case  oi  credibility 
and  weif^t,  where  one  par^  testlfles  to  and  the 
other  a^ingt  mistake.— Id. 
«=>45(1)  (Or.)  The  testimony  as  to  tbe  real  con- 
tract mtended  between  parties  must  be  clear 
and  convincing,  and,  if  it  is  at  an  equal  bal- 
ance either  as  to  what  the  agreement  was  or  as 
to  the  mutuality  of  tbe  mistake,  reformation  will 
not  be  allowed. — Boardman  v.  Insurance  Co.  of 
State  of  Pennsylvania,  164  P.  558. 
«=»45(8)  (Mont.)  Beihtive  to  reformation  of  a 
reoewal  note,  by  elimination  of  the  clause  waiv- 
ing the  defmse  of  limitations,  evidence  heid 
sufficient  to  warrant  the  finding  €i  mistake  hav- 
ing be^  made  in  drafting  the  note.— Parchen 
V.  Chessman,  164  P.  531. 

*a945(14)  (Or.)  In  suit  to  reform  and  recover 
upon  an  insarance  policy,  evidence  Aeld  not  anffl- 
cient  to  ahow  mistake  by  the  insurance  company 
in  writing  tbe  poli(7.~Bowlinan  v.  Inswance 
Co.  trf  State  of  Pennsylvania,  164  P.  668. 

REGISTRATION. 

See  Animals,  «b920%  ;  Fr^ud,  «s»27,  66;  Beo- 
ords. 

REHEARIN&. 

See  Aiveal  and  E}rror,  «=e>B82;  New  TriaL 

RELEASE.  - 

See  Accord  and  Satisfaction;  Compromise  and 
Setttetnent;  Evidence,  •s»466:  Judgment,  «=> 
8&li  Mechanics'  liens,  «=3»ia6rM(ntgages, 
^181;  Fayment. 

m.  VLEADiirG,  BnDmrox,  tbiai., 

AND  BEVIBW. 

^»58(€)  (Kan.)  In  action  for  personal  injury 
while  traveling  by  freight  train  on  shippers 
pass,  wherein  plaintiff  daimed  that  the  pleaded 
settlement  was  baaed  on  fraudulent  representa- 
tions, evidence  heid  to  make  that  a  question  for 
the  Jniy.— Griffith  r.  Atchison,  T.  &  S.  F.  By. 
Oh,  164  P.  10»4. 

RELEVANCY. 

See  Criminal  Law,  «=»38&-3Tl;  Evidence,  «=» 
106,  135. 

REMAINDERS. 

See  Deeds,  «=»1B3;  Wills,  <t=>6S4, 

REMAND. 

See  Appeal  and  Error,  <»=>1106i. 

REMOVAL 

See  Guardian  and  Ward,  «s»26:  Stihools  and 

School  Districts,  «=»53,  141. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  Bills  and  Notea,  «=>1S8. 

RENT. 

See  Landlord  and  Tenant,  ^184-206. 

REPAIRS. 

See  Landlord  and  Tenant,  ^9162. 

REPEAL 

See  Criminal  Lnw,  (^15;  Statutes,  «=3>US9; 
Taxation,  <^=>8<Ili. 
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REPLEVIN. 

I.  BIOHT  OF  AOnOlf  AND  DEFEMSBS. 

(CaLApp.)  Honey  is  not  mbject  pf  an  ac- 
tion of  claim  and  delirery  noleaa  it  u  marked  or 
designed  so  as  to  make  it  spedfic  as  renrds 
identificatioD.—Hillyer  t.  Egfers,  104  P.  xl, 
4=s>5  (Old.)  One  daimins  to  be  the  owner  of 
property  held  by  an  individnal  under  a  bond  giv- 
en in  jndidftl  proceedings  for  redeliTerr  of  it, 
other  than  the  person  against  whom  tne  writ 
runs,  may  aasert  bis  rights  in  it  by  replcTin.-' 
Alexander  t.  Alexander,  164  P.  114. 

Where  the  property  of  one  is  seized  under  a 
writ  running  against  another,  and  a  third  par- 
ty executes  a  redelivery  bond  and  obtains  pos- 
sessirai.  it  is  no  defense  to  replevin  by  the  own- 
er against  the  person  in  pooaessiMi  that  he  is 
holding  under  such  bond. — Id. 
^^8(5)  <Kan.)  Plaintiff  bank,  which  acqnired 
tltla  to  wheat  by  paying  draft  attached  to  bill 
of  lading,  and  which,  after  purchaser  refused 
to  pay,  took  reassignment  from  its  transferee, 
after  wheat  had  been  attached  by  third  party, 
and  thereafter  woli  it,  held  not  entitled  to  re- 
Lover  possession  in  replevin  against  attaching 
officer.— Oklahcona  State  Bank  t.  Hiddin,  164 
P.  2^7. 

IV.  FIXADnro  AXD  XVXDEirOB.  ■ 

«»S0  (Cal.App.)  In  claim  and  deliren,  specif- 
ic personal  pr(^rty  claimed  should  be  described 
with  reasonablo  degree  of  Geitaint^.— Hillyer  t. 
Eggors,  164  P.  27. 

VI.  TBUIi,  JUDGMENT.  BNFORGB- 
KBNT  OF  JUDOlCBirT.  AND 
REVIEW. 

«=»I03(4  (Kan.)  Where  plaintitt,  obtaining 
liossession  of  property  replevied,  failed  to  show 
right  to  its  posseasion,  aefendant  was  entitled 
to  Judgment  in  the  altranatlTe  for  the  return 
of  the  property,  or  of  Its  value  if  a  return 
oould  not  be  made.— Oklahoma  State  Bank  v. 
lllcUfn,  164  P.  267. 


See  Pleading, 


REPLY. 

»m-iB2. 


REQUESTS. 

See  Criminal  Law,  *=»824-830;  Trial,  «=»2SS- 
267. 

RESCISSION. 

See  Cancellation  of  Instrumeots ;  Contracts,  4sa 
201;  Sales,  •s»101,  126;  Vendor  and  Pur- 
chaser, «s»92-U6. 

RESIGNATION. 

See  Ouardian  and  Wa;rd,  <^23. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  «S9266. 

RES  JUDICATA. 

See  Judgment,  ^682^707. 

RESTRICTIONS. 

Sm  Decda.  •sslTS.  . 

RESULTING  TRUSTS. 

See  Trusts,  «8=>63%-88. 

RETREAT. 

See  HcnnieUle,  «a»118. 

RETURN. 

See  Justices  of  the  Peace,  ^82. 


See  Taxatioo. 


REVENUE. 
REVIEW. 


See  .^peal  and  Orror;  OsrtlonrI;  CHninBl 
Lttw.  «B»1086-118& 

REVOCATION. 

See   Elxecatfflv   and  Adndnistraton,  ^s»S2; 
WOk,  «=»17».  188,  221. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Crimioal  Law,  <9s>369. 

RULES. 

See  Master  and  Servant,  4=»146. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «=9»101,  102l 
SALES. 

See  Attachment,  «=>196,  196;  Corporations, 
«»116-121;  EMdence.  «=>400,  442;  Ekcbange 
of  Property;  Kxecution.  «=»221,  290;  Ex- 
ecutors and  Administrators,  <8=»34.i ;  Guardian 
and  Ward,  «=3l03, 107 ;  Intoxicating  Liquors, 
«=>215;  Mortgages,  «=»502-562;  Mnnidpal 
Corporations,  ^»579;  Principal  and  Agent, 
«=»103:  PuUic  Lands,  •8==>54;  Receivers, 
130;  Taxatioo,  «s>667;  Veodcw  and  Pur- 
chaser. 

I.  BEQUISITES  AND  VAUDITT  OF 
CONTRACT. 

<^23(3)  (Cal.)  A  written  offer  to  buy  signed  by 
the  buyer  alone,  becomes  binding  upon  both  par- 
ties when  accepted  and  acted  upon  by  the  seUer. 
-Kemsberg  v.  Hackney  Mfg.  Co.,  164  P.  792. 
•:»4i  (Or.)  Doctrine  of  caveat  «nptor  appUes 
to  sale  of  potatoes  by  wholesaler  to  retail  dealer 
in  aboence  of  deceit  or  misrepresentation.— 
Swank  v.  Battaglia.  164  P.  70& 
4b3»B2(B}  (Cal.)  In  an  action  for  breadi  ot  con- 
tract to  deltvOT  milk,  evidence  AeM  snffident  to 
sustain  finding  that  defendant  sold  to  plaintiff 
320  gallons  per  day  for  13  days  at  16  cents  per 
gallon.— Del  Monte  Ranch  Dairy  v.  Bernardo. 
164  P.  62& 

«=»52(6)  (Gal.App.)  Bvidoice  fteld  insofficient 
to  show  that  ^oods  sold  to  one  individual  were 
sdd  upon  credit  and  authority  defendants,  so 
as  to  chaise  them  with  the  purchase  price.— ■ 
Cdquhoun  v.  Fursman,  164  P.  10. 
^952(7)  (Idaho)  Id  an  action  on  notes  given 
by  buyer  tor  a  secondhand  gasoline  engine,  ev- 
idence held  not  to  sustain  the  allegatioDB  of  the 
answer  that  the  seller  bad  fraudulenti^  repre- 
sented its  qualities  and  performance.— Parker  t. 
Herron,  164  P.  1013. 

n.  0ON8TBU0TIOH    OF  OONTBAOT. 

<&=>62  (Idaho)  Where  three  persons  gave  in- 
dividual orders  for  nursery  stock  to  agent  oi 
nursery  company,  and  at  his  suggestion  the 
three  wders  were  combined  in  (me  and  signed 
by  one  of  the  three,  the  <x>mbined  order  became 
a  separable  contract.— Austin  t.  Brown  Bros. 
Co..  164  P.  95. 

m.  MODIFICATION  OB  BESOIMZOX 
OF  CONTBAOT. 

(A)  By  Avreement  of  P«rtiM. 

^sa9S  (Kan.)  Where  buyer  of  wheat  to  be  ship- 
ped to  Galveston  wired  seller  to  "bill  the  wheat 
to  Ft.  Worth.  Texas,"  the  wire,  without  extrane- 
ous evidence  of  different  intention,  authorised 
abipment  of  all  the  wheat  to  Ft.  Worth.— Bruns- 
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wic  T.  Wnnen*  drain,  Fnd'  ft  live  Stod^  Ooi, 
164  P.  164. 

^3»90  (OrLAi»p.)  In  tbameo  of  fraud,  all  pre- 
liminarj  negotiatioiis  are  presumably  merged 
in  a  written  contract  for  purchase  of  personal- 
ty, especiall}'  aa  Cir.  Code,  8  1625,  provides  that 
execution  of  a  written  contract  anpenedea  prior 
negotiationB.— Tocksteln  t.  Pacific  KJbnI  Kar 
Branch,  164  P.  ft06. 

(B)  Res«lMloa  1»v  Seller. 

•sBtOI  (Kan.)  In  action  for  damages  for  sell- 
er'* foUure  to  ship  wheat  according  to  con- 
tract, defended  on  ground  of  rescission  for  pur- 
cbaaer'fl  refusal  to  pay  draft  for  first  car  snip- 
ped, anything  said  or  done  hy  seller  inducing 
buyer  to  bdjwre  It  had  waived  failure  to  pay 
draft  wonld  estop  seller  to  claim  breach  by  rea- 
mm  of  nonpayment.— WaUingford  t.  Bnshton 
Grain  &  Snp^  Ca,  164  P.  276. 

<0  RMOlsaloa  by  Barer* 

^3(26(1)  <0r,)  Where  a  truck  was  purchased 
February  S,  and  suit  was  brought  March  20, 
for  rescission  of  contract  because  of  false 
representatimis,  truck  baring  been  returned  to 
seller  twice  daring  intervening  weeks,  held  that 
buyers  were  not  barred  of  thdr  remedy  by  fail- 
ing to  act  more  promptly  in  attempting  to  re- 
scind.—Hetrick  T.  Gerlinger  Motor  Gar  Co.,  164 
P.  379. 

XV.  VEBFOBlCAirOB  OF  OOMTBAOT. 
(O  Dellrerr  mmA  Ae«ept«aee  of  Goods. 

4s>l5(KS)  (Kan.)  Under  ctmtract  stipulating  de- 
Uvery  of  wheat  on  or  before  December  30,  1914, 
and,  if  not  delivered  then,  giving  buyer  option 
to  eixtend  time  of  delivery,  seller  had  all  of  that 
day  in  whkh  to  deliver,  and  where  it  did  not 
deliver  bayer  tm.  December  Slst  might  extend 
time  of  d^veiT.— Kansas  Flour  Hill*  Ca  v. 
Dirks,  164  P.  278. 

V.  OFEBATION  AND  EFFECT. 

(A)  Transfer  of  Title  u  Between  Pnrtlea, 

4=»202{1)  (Mont)  Where  a  buyer  waa  to  pay 
for  chattels  by  having  a  bank  credit  the  price  to 
the  seller,  the  title  did  not  pass  where  such 
credit  was  not  extended,  under  Rev.  Codes,  $ 
4632,  providing  that  title  passes  when  the  par- 
tlea  agree  upon  present  transfer,  etc.— Load  v. 
Hanson,  161  P.  544. 

(B)  Rlfflits  UabklltlMl  o(  Seller  aa  to 

VliIrA  Perneaa. 

4B3220  (Kan.)  Assignee  of  c<mtractB  for  the 
riiipment  of  wheat,  after  a  modification  as  to 
destination,  e{c..  regardless  of  his  knowledge 
thereof,  could  assert  no  rights  against  the  seller 
undw  the  original  contract,  except  as  modified. 
— Brunswig  v.  Farmers*  Grain,  Fuel  &  Uve 
Stock  Oa,  164  P.  154. 

Where  assignee  of  contract,  previously  modi- 
fied by  directiMi  to  seller  to  ship  wheat  to  F. 
W.  instead  of  to  O.,  refused  to  accept  and  pay 
for  car  because  not  shipped  to  G.,  and  did  not 
rec^ve  shipments  at  F,  W.,  he  could  not  recover 
damages  <x  seller  tor  failure  to  deliver  at  O. 

-Id.   

VI.  WARRAKTIES. 

«=»268(2)  (CaL)  A  finding  that  a  machine  sold 
waa  defective  in  material  and  worinnanship  does 
not  bring  the  cose  within  Civ.  Code,  f  1760,  pro- 
viding that  articles  are  impliedly  warranted  to 
be  free  from  latent  defects,  and  -that  improper 
materials  were  not  knowingly  used  in  their 
manQfactar&— Bemaberg  v.  Hackney  Mfg.  Co., 
164  P.  792. 

«3>272  <Cal.>  A  finding  that  a  plow  when  test- 
ed upon  certain  land  failed  to  work  except  to 
make  a  few  irregular  furrows,  and  to  scratch 
the  surface  of  the  soil,  does  not  establish  a  gen- 
eral anfitnefw  equivalent  to  a  want  of  merchanta- 


bility within  av.  Oodth  I  1771^  dedaring  that 
the  merchantability  of  good*  la  impliedly  war- 
ranted.- Bemrtierg  t.  Ha<ta^  Mfg.  Co.,  164  P. 

792. 

«=3273(2)  (Oal.)  Civ.  Code,  i  1770,  providing 
that  articles  manufactured  for  a  particular  pur- 
pose are  impliedly  warranted  reasonably  fit,  etc., 
IS  inapplicable  to  a  plow  purchased  by  descrip- 
tion, and  not  produced  under  an  order  or  for  a 
particular  purpose.— Bonaberg  v.  Hackney  Mfg. 
Co..  164  P.  792. 

«=>287(6)  (Kan.)  Where  plaintiff  sold  a  vacuum 
trap,  to  be  returned  withm  60  days  if  it  did  not 
work,  and  purchaser  complained  of  its  failure 
within  that  time,  and  plaintiff  attempted  uu- 
snccesafully  to  make  tt  work,  he  waived  return, 
and  waa  not  entitled  to  recover  price. — More> 
head  Mfg.  Co.  v.  Western  Straw  Products  Co., 
164  P.  1062. 

Vm.  REMEDIES  OF  BITTER. 

(O)  Aetlona  for  Breacli  of  Contreet. 

«=>404  (Kan.)  Gen.  St  1915,  f  S510,  relating 
to  biUa  of  lading  and  the  liability  of  cairiers 
thereander,  does  not  preclude  buyer  of  com 
from  recovering  against  seller  for  a  shortaze  in 
the  amount  paid  for.— Bennett  v.  St.  Surya 
Grain  Co.,  164  P.  259. 

4»405  (Idaho)  Contract  for  nursery  stock,  pro- 
viding that  stodc  not  true  to  name  as  labeled 
should  be  replaced  or  price  refunded,  implies 
substantial  performance  by  seller,  for  breach  of 
wUch  buyer  is  entitled  to  recovei-  compensatory 
damages.— Anstin  v.  Brown  Bros.  Co^,  164  P. 
95. 

®=»4I7  (CaLApp.)  In  action  for  breach  of  writ- 
ten conCrajCt  to  sell  tin  pipe,  evidence  &eld  in- 
sufficient to  show  that  contract  waa  procured  by 
plaintiffs  fraod  and  misrepresentations.— Mar- 
vin V.  Eng-SkeU  Co.,  164  P.  332. 
«=94I8C2)  (KtM.)  Where  wheat  was  not  deliver- 
ed within  time  nxed  by  c<Hitract,  or  within  the 
extended  time,  and  market  price  advanced,  bay- 
er waa  entitled  to  dama^  measured  by  differ- 
ence between  contract  price  and  market  price  at 
end  of  extended  time  for  delivery.— Kansas 
Flour  MiUs  Co.  v.  Dirks,  164  P.  273. 
«=s>4l8(2)  (Kan.)  Where  wheat  waa  bought  for 
shipment  daring  August  and  seller  breached  con- 
tract on  August  6th  or  7th,  the  measure  of  dam- 
agea  was  the  difference  between  c<Hitract  price 
and  market  price  at  the  idace  of  delivery  wtWD 
the  wheat  would  have  been  delivered  if  ship[»ed 
up  to  close  of  August  31st.— Wallingfoid  t. 
Bushton  Grain  &  Supply  Oow,  164  P.  275. 
43>42l  (Kan.)  In  action  tix  damases  for  sell- 
er's failure  to  ship  wheat  according  to  con- 
tract, instruction,  that  seller  would  be  relieved 
from  consequences  of  waiver  if  afterwards  with- 
out fanlt  ci  buyer  it  breached  contract  on-an- 
otbw  ground,  held  misleading.— WftUingford  v. 
Bushton  Grain  ft  Supply  Co.,  164  P.  275. 
'4=>422  (Kan.)  In  action  for  damages  for  sell- 
er's failure  to  ship  wheat  according  to  contract, 
special  findings  of  jury  held  to  entitle  buyer  to 
judgment.— Wallingford  v.  Bnshbm  Grain  ft 
Supply  Co.,  164  P.  276. 

SATISFACTION. 

See  Judgment,  «=)8&1;  Payment;  Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Bankruptcy,  4s»19ii;  Bminrat  D<miain, 
«»58;  Man&mns.  «Ba>172;  Oflteera,  «b91; 
Public  Lands,  fis^M. 

n.  PUBIiIO  S0HOOI.8. 

(0>  Government,  OIBeeWt  and  DIatrtot 
Heetlnara. 

I  <e=>53(5)  (Idaho)  On  information  under  Rev. 
I  Codes,  i  745J),  charging  tbnt  defendant  know- 
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inely,  willfully,  tnd  intenttonally  neglected  and 
reriiEwd  to  perform  her  duties  aa  school  tmatee, 
where  record  showed  defendant's  performance 
of  duties,  information  was  propedy  diamiaaed. — 
Corker  v.  Cowen,  164  P.  SS. 

Where  ioformatioD  charged  that  defendant 
knowingly  and  intentionally  chained  and  col- 
lected money  for  service  as  clerk  of  schoc^ 
board,  in  addition  to  salary  allowed  by  law,  bat 
it  appeared  that  audi  moneys  were  paid  to  her 
nnder  an  independent  cMitract,  Rev.  Codes,  } 
7469,  did  not  apply.— Id. 

Rev.  Codes,  i  7450,  in  so  far  as  it  relates  to 
peiiormance  of  official  duties,  is  not  designed 
to  cover  acts  of  an  officer  amounting  to  a  mis- 
feasance, but  is  aimed  at  failures  of  audi  of- 
ficers to  act  at  all,  where  an  act  is  required  by 
law.— Id. 

(D)  Dtotvlet  FropertTi   <7aBUwat«.  aad 
Llabllltiea, 

^=»69  (OkL)  The  relocation  of  a  aeboolhouse  in 

a  school  district  containing  a  town  or  village 
qualified  to  vote  at  school  district  elections  is 
gOTemed  by  Sess.  Laws  1913,  c.  219,  art.  3,  « 
13.  16.— School  DisL  No.  19  v.  Parrish,  164  P, 
466. 

If  at  a  meeting  of  the  voters  of  a  district 
having  a  schoolhouse  the  value  of  which  is  less 
than  J500  by  a  two-thirds  vote,  they  determine 
to  relocate  it,  it  is  then  tiie  doty  of  the  district 
board  to  locate  it  at  some  point  in  the  district, 
or  in  an  adjoining  town  or  village. — Id. 

^s>8l(2)  (Utah)  That  school  board  required 
bidders  for  completion  of  work  on  percentage  to 
fix  guaranteed  maximum  cost  held  not  to  pre- 
vent oompetitive  bidding,  and  original  contrac- 
tor's surety  was  liable  where  cost  exceeded 
original  contract  price.— Board  of  Education  of 
Salt  Lake  City  t.  Wrigbt-Osbom  Co.,  164  P. 
1038. 

Assaming  that  building  contracuHr'B  bond  was 
limited  to  two  years,  h^d,  that  surety  was  lia- 
ble for  default  occurring  within  Uiat  time, 
though  suit  was  not  brought  or  amount  of  tia- 
bili^  aacertalned  within,  the  two  years.- Id. 

Architects'  audit  and  certificate  of  expense  of 
completing  contract  for  school  buildmg  held 
adnuBsible  against  contractor's  anrety  In  action 
on  b4Hid.— Id. 

Snre(7  on  bond  of  contractor  for  construc- 
tion of  school  bnilding  keld  liable  for  materials 
furnished  for  use,  and  complying. with  specifica- 
tions, though  school  board  removed  them  and 
substituted  ot^er  materials.- Id. 

<ft=982(l)  (Idaho)  Contract  of  Insurance  be- 
tween a  school  district  and  a  county  mutual 
fire  insurance  company  is  void  and  will  form 
no  basis  for  recovery  against  the  company  for 
loss  by  fire.— School  DisL  No.  8,  Twin.  Falls 
County.  V.  Twin  Falls  Coontr  Hut.  Fire  Ins. 
Co..  164  P.  1174. 

^=385  (Utah)  Architects'  certificate  on  which 
school  board  terminated  contract  for  construtf- 
tion  of  school  building  held  not  insufficient  be- 
cause representing  judgment  of  only  one  of 
two  partners  named  as  architects,— Board  of 
Education  of  Salt  Lake  dtj  y.  Wright-Osbom 
Co.,  164  P.  1033. 

Though  contract  for  construction  of  school 
building  reqoired  notice  to  contractor  before 
board  was  authorized  to  furnish  labor  or  ma- 
teriida,  held,  that  notice  was  not  required  be- 
fore terminating  oontraet  upon  architects'  cer- 
tificate.—Id. 

«=»86^  (Utah)  Under  Comp.  Laws  1907,  } 
1400x,  laborers  and  materialmen  held  to  have 
preferfflitial  right  against  money  due  contra«tor 
from  scbo<d  district  superior  to  rights  of  con- 
tractor's assignee.— South  High  School  Dist.  of 
Sumoiit  County  v.  McMillan  Paper  &  Supply 
Co.,  164  P.  1041. 

Laborers  and  materialmen  may  set  up  right 
to  money  due  contrac*:or  from  school  district 
under  Comp.  L«wa  1907,  1 1400x,  in  uv  Pf^- 
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Ing  action  Involving  It  without  bringing  sep- 
arate actitms. — Id. 

Failure  of  school  board  to  take  bond  from 
contractor  conditi<med  as  required  by  Lawa 
1909,  c.  68,  held  not  to  render  it  liable  to  con- 
tractor's assignee. — Id. 

«=»86(2)  rutah)  Under  Comp.  Laws  1907.  | 
l400x,  assignee  of  contract  price  under  contract 
with  school  district  held  to  take  lobject  to 
claims  for  labor  and  materials.— Josei^  Nelson 
Supply  Oo.  v.  Leary,  164  P.  1047. 

Under  Comp.  Laws  1907,  {  1400x.  parties  fur- 
nishing labor  or  materiala  to  oon tractor  witb 
school  district  htld  to  have  pr^erantial  rigbt 
against  contract  pricet — Id. 

Failure  of  school  district  to  require  bond 
from  contractor  aa  required  Laws  1909,  c 
68,  held  not  to  make  the  district  liable  f<^ 
claims  for  labor  and  materials. — Id. 

Rights  of  laborers  and  matnialmen  against 
contract  price  for  cwistruction  of  school  Build- 
ing under  Comp.  Laws  1907,  i  1400x,  held 
equal  without  regard  to  time  of  furnishing  labor 
or  materials  or  cwnmencing  action. — Id. 
^86(2)  (Utah)  Under  Comp.  Lawa  1907,  | 
1400x,  held,  that  there  la  no  right  of  prefer- 
ence to  fund  duo  contractor  from  school  district 
09  among  materialmen  by  reason  oi  pricsity 
of  ctmmencing  action. — George  A.  Lowe  ft  Oa. 
V.  Leary,  164  P.  1052. 

«»87  (Or.)  Under  Gen.  Laws  1915.  p.  331,'  I 
4,  providing  that  cost  of  educating  a  high  school 
pupil  be  fixed  by  dividing  the  cost  of  maintain- 
ing schools  by  average  daily  attendance,  etc, 
interest  paid  <m  debt  incurred  for  construction 
of  school  cannot  be  included  in  the  maintenance 
chargea— School  I>ist.  No.  24  of  Harion  Oous- 
ty  V.  Smith,  164  P.  876. 

(■)  Dfstriet  Dekt,  S««mrttlu,  u«  Tmxm- 
«!«». 

^90  (Idaho)  School  district  cannot  under 
Const  art  8,  {  4,  and  article  12,  1  4,  become  a 
member  of  a  county  mutual  fire  insurance  com- 
pany oi^nlzed  under  Laws  1911,  p.  768,  as 
amended  by  Laws  1918.  p.  129.— School  Diet. 
No.  8,  Twin  Falls  County,  v.  Twin  Falls 
County  Mut  Fire  Ins.  Co.,  164  P.  1174. 

A  school  district  is  a  "municipal  corporation" 
within  Const  art  12,  {  4,  relating  to  such  cor- 
I>oratlon's  interest  in  or  aid  of  any  private  en- 
terprise-Id. 

OabUity  of  a  member  of  a  county  mutual 
fire  insurance  company  being  unlimited,  a  con- 
tract by  which  a  school  district  seeks  to  be- 
come a  member  of  such  company  is  void  under 
Const,  art  8,  {  3.— Id. 

^97(4)  (Ariz.)  While  Civ.  C!ode  1913,  pars. 
2736,  2740,  regulating  elections  for  school  bond 
issues,  must  be  substantially  foHowed,  mere  ir- 
regularities in  conducting  the  election  or  in  the 
notice,  returns,  or  canvass  of  the  votes,  will  not 
invalidate  an  election.— Howard  v.  Lake,  164 
P.  439. 

In  conteatiug  tbe  validity  of  a  school  bond 
election  held  by  a  school  dijjtrict,  the  school  dis- 
trict, being  the  only  party  vitally  interested, 
is  a  necessary  party  to  the  action.— Id. 

Under  Civ,  Code  1913,  par,  2740,  providing 
that  the  county  board  of  supervisors  shall  issue 
school  bonds  if  it  appears  tiiat  such  issue  was 
approved  at  an  election,  the  supervisors  have 
only  ministerial  duties  to  perform  and  are  not 
required  to  defend  suits  testing  the  legally  'of 
school  bond  elections. — Id. 

The  validity  of  a  sdiool  bond  election  held 
by  a  school  district  cannot  be  collaterally  at- 
tacked in  an  action  to  enjoin  the  county  board 
of  supervisors  from  issuing  bonds  pntsuant  to 
sucb  election.— Id. 

(Q)  Tvuheve. 

®=>I35^)  (Kan.)  Where  a  school  board,  by  an 
Irregular  contract,  employed  a  teacher  for  eight 
months,  permitted  her  to  teach  for  four  mouths, 
and  issued  monthly  warrants  for  pa/msat  ac- 
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cordinf  to  ha*  contraet,  dun  wu  a  ratifica- 
tion of  the  contract.— Parricb  ▼.  School  Diet. 
No.  1,  Biler  and  Geary  Counties,  164  P.  1172. 
«s»  141(4)  (Kan.)  Teaeber'a  failore  to  reopen 
her  Mbool  after  Tacation  at  the  time  Informal- 
ly fixed  upon  by  edioc^  board  is  a  question  <^ 
negligence  governed  by  Gen.  St  1815,  i  8975, 
autborinnc  board,  in  conjunction  with  county 
snperintenaent.  to  diamlsB  a  teacher  for  negli- 
gence.—Panick  T.  School  £H«t  No.  1,  BUv 
and  Geary  Counties.  164  P.  1172. 
^141(5)  (Kan.)  Gen.  St  IfilO.  }  8075,  gov 
eming  teacher's  dismissal  for  negligence,  re- 
quires concurrence  of  county  superintendent 
without  which  board's  dismissal  does  not  re- 
lieve district  from  liability  to  teacher  under 
contract  of  employment— Parrick  t.  Schocd 
Dist  No.  1,  Biley  and  Geary  Conntiet,  IM  P. 
1172. 

«=»I4I(6)  (Or.)  Und«  Laws  1913,  pp.  6»,  70, 

81,  2.  4r-6,  the  board  of  directors  of  a  school 
strict  can  transfer  a  permanently  employed 
teadier,  who  had  been  serving  ss  principal,  to 
another  school,  where  she  was  an  instructor, 
without  a  notice  of  charges  and  hearing  there- 
on.—Alexander  V.  School  Dist  No.  1,  in  Multno- 
mah Onnty,  164  P.  711. 

SEALS. 

See-  DepoaitioQS,  «=>81. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «s»402;  BMdoio^  «s»182. 
185. 

SEEPAGE  WATER. 

See  Waters  and  Water  Oouises,  «s»146. 

SELF-DEFENSE. 

Baa  HomieMe,  «»109-118,  190,  244,  80a 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «=9l83. 

SEPARATE  MAINTENANCE. 

S«e  Husband  snd  Wite,  ^sfSSOSOl, 

SEPARATE  TRIALS. 

See  Criminal  Law,  «s=>622. 

SEPARATION. 

See  Oilmlnal  Law.  «»8S4. 

SERVANTS. 

See  Master  and  Servant 

SERVICES. 

See  Damagee.  «=>172,  180;  Bzeent(»B  and  Ad- 
minurtrators,  ^s>216. 

SERVITUDE. 

See  ISasements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Judgment,  <»=>888  ;  Pleading,  «3>195.  ' 
I.  HATUKE  AW)  GBOTTWDa  OF 

«=»U  (Wash.)  Where  a  lessee  sued  for  breach 
of  the  alleged  written  lease,  and  the  lessor  couq- 
terclaimed  for  rent,  whereupon  the  plaintiff  re- 
plied, setting  up  an  abrogation  of  the  lease 
which  constituted  a  departure,  the  lessor  could 
not  press  his  claim  based  on  the  lesse.— Perlus  T. 
Market  Inv.  Co.,  164  P.  65. 


JL  aiTB/SCT-lEATTEB. 

^»29(2)  (Okl.)  In  action  on  building  contract, 
defui&nt  may  elect  to  counterclaim  against 
contractor  for  damages  from  failure  to  perform 
oontract.  instead  of  defending  against  any  re- 
covery because  of  sudi  failure  to  perform.— 
Brown  v.  Tull,  164  P.  786. 
«s»49(l)  (CaLApp.)  Assignment  ni  last  pay- 
ment due  under  building  contract  made  before 
payment  was  due  is  assignment  of  a  "thing  in 
action"  within  Code  Civ.  Proc.  i  S68.— Suhr  v. 
MetcaUe,  164  P.  407. 

SEHING  ASIDE. 

Se«  Garnishment,  «=3l87;  Jndgmwt,  ♦=»139- 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated; 
Compromise  and  Settlement;  Payment;  Be- 
lease. 

SEVERABLE  CONTRACTS. 

See  Saks,  ^a»ez. 

SHADE  TREES. 

See  Wooda  and  Forest^  «=3ll. 


SHEEP. 


See  *Tiim«^^, 


SHERIFFS  AND  CONSTABLES. 

I.  APPOINTMENT,  QU&UPIOATIOH, 
AND  TENURE. 

(O)  DaymtiM  maA  Asalstaats,  flBhstltvtea, 
Sveetal  Oflloeva. 

«S3|8  (Wash.)  Under  Bern.  Code  1106.  |  8000, 
authorizing  sheriffs  to  app<dnt  deputies,  and  ta 
deputize  m  writing  persons  to  do  particular 
acts,  only  appointmonts  to  do  particular  acts 
must  be  written.— Grose  v.  John,  164  P.  941. 

Where  a  sheriff  gave  a  deputy's  badge  to  a 
person  and  told  him  to  arrest  a  certain  criminat 
the  appointment  as  deputy  was  general,  and  not 
special,  within  Been.  Code  1915,  I  ^90,  requir- 
ing app(Hntments  to  do  particular  acts  to  be 
in  writing.— Id. 

«=>22  ^Wash.)  Bun.  Code  1915,  S  3990,  prD- 
vidiug  that  persons  may  be  deputed  by  a  sheriff 
in  writing  to  do  iwrticular  acts,  is  sufficiently 
oomidied  with  where  the  sheriff  gives  a  deputy 
a  motal  badg»  with  the  words  "Dainty  ShetilF' 
writtflu  upon  It— Crose  t.  J<din,  Wi  P.  911. 

m.  powEKS,  Dxmss.  and  liabili- 
ties. 

^92  (Idaho)  Under  Bev.  Codes,  {  447S,  as 
amended  by  Sesa.  Laws  1913,  e.  71,  where  prop- 
erty levied  on  by  constable  is  claimed  by  strang- 
er to  writ,  constable  is  not  bound  to  further 
execute  his  writ  though  if  be  demands  and 
accepts  indemnity,  he  ^s  bound  to  proceed  and 
rely  on.  his  indemnity.— Smith  t.  Graham,  164 
P.  364. 

«=>I00  (Wash.)  Where  a  deputy  sheriCT,  who 
was  ordered  to  arrest  a  certain  criminal  and 
to  kill  him  if  necessary,  negligently  shot  plain< 
tiff,  tbinldnf  she  was  the  criminal,  the  uerfff 
and  his  bondsmen  am  Uable. — Oose  t.  Jtdm, 
164  P.  911. 

nr.  LEABZlXTIEfl  ON  OFFICIAL 
BONDS. 

^157(3)  (Wash.)  Where  a  de^ty  sheriff,  who 
was  ordered  to  arrest  a  certain  criminal  and 
to  kill  him  if  necessary,  negligently  shot  plain- 
tiff, thinking  she  was  the  criminal,  the  sneriff 
and  his  bondsmen  are  liable.— Grose  v.  John, 
164  P.  941. 
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SIDEWALKS. 

See  Monlcipal  Corporationfl,  ^=»7ffiL 

SIGNATURES. 

See  Fnuida,  Statute  oC>  «s»U5;  Jad^ment,  «s» 

282. 

(Arix.)  That  one's  name  is  attached  to  s 
paper  does  not  make  it  hie  act  and  deed,  unless 
he  put  it  there  himself  w  caused  or  permitted 
it  to  be  put  there  by  another.— lAlly  T.  Gash, 
164  P.  4&. 

SILENCE. 

See  Batoppal,  ^snOS. 

SPECIAL  JUDGES. 

See  Judges,  4s>26. 

SPECIAL  LAWS. 

See  Statutes,  «s>79,  M. 

SPECIFICATION  OF  ERRORS. 

See  New  Trial,  ^128. 

SPECIFIC  PERFORMANCE. 
XV.  FBooEEDnroa  akd  beijef. 

^I05(S)  (N.M.)  Where  findings,  supported  by 
substantial  evidmce,  show  that  plaintilTs  claim 
for  specific  performance  is  stale,  there  can  be 
no  recoTCffy*— Raton  Waterworiu  Co.  t.  Oty  of 
Baton.  164  P.  826. 

4=9(19  (Cal.App.)  in  action  for  specific  per- 
formance of  contract  to  convey  land,  contract 
itself  does  not  afford  any  evidence  of  adequacy 
of  consideration,  though,  being  in  writing,  pre- 
sumption is  that  it  was  for  valuable  congidera- 
tion.—Porter  v.  Stockdale,  164  P.  33. 
«=»I23  (CaLApp.)  Under  Civ.  Code,  f  S891, 
where  plaintiflr,  in  action  for  specific  perfonn- 
ance  of  agreement  to  convey  land,  failed  to 
prove  adequacy  ot  consideration,  though  issue 
was  made  by  pleadings,  and  his  attentioD  was 
called  to  it,  judgment  of  nonsuit  was  proper.— 
Porter  v.  Stockdale,  164  P.  33. 
4=9 1 27(1)  <Okl.)  In  suit  against  corporation  for 
■pedfie  performance  of  its  option  contract  for 
Mliverr  <^  oil  at  price  fixed  in  president's  un- 
anthoraed  and  repudiated  contract  with  another 
company,  temporary  injunction  against  sale  of 
oil  was  reversible  error.— Quaker  Oil  &  Gas  Co. 
V.  Jane  Oil  &  Gas  Co.,  164  P.  67L 

SPEED. 

See  EMdence,  «s»474. 

SPENDTHRIFTS. 

«=>8  (Or.)  Under  U  O.  L.  SS  1324,  1326.  1327, 
held,  taat  guardian  of  s  spendthrift  was  bound 
to  pay  out  of  ward's  estate  for  articles  of  food 
sold  to  and  consumed  by  ward,  although  suffi- 
cient money  had  been  furniBhed  ward  to  secure 
necessary  food  where  buch  money  had  been 
squandered.— In  re  Barker.  164  P.  882. 

SPIRITUOUS  LIQUORS. 

See  IntoxicatinB  LiQuors. 

STATE  AID, 

See  Health,  ^21. 

STATES. 

tl.  GOVEItmCEIfT  Aim  OFFICERS. 

<S3346  (Arl2.)  Acts  1915,  c.  02,  creating  office  of 
law  and  legislative  reference  librarian,  and  ap- 
pointing defendant  thereto,  does  not  rtolate  any 


provision  C<mstttnticii.~J>iinlM^  T.  Chenfn, 
164  P.  447. 

Acts  191S,  c  62,  creating  office  of  law  and 
legislative  reference  librarian,  and  appointing 
defendant  thereto,  if  not  a  prefer  ezerciae  ni 
power  of  Legislature  to  appoint  officers  In 
senee  of  a  provision  In  Ctmstitotion  for  Uwlr 
appointment,  held  an  exercise  of  its  power  to 
appoint  its  own  officers.— Id. 

In  view  of  Coast  art.  4, 11,  subd.  8,  and  art. 
5,  t  7i  as  Act!  1915,  c  @,  became  a  law  <m 
March  24, 191S,  although  not  c^ieratiTc  untU  90 
days  thereafter,  qualification  of  defendant  as 
law  and  reference  librarian  therennder  on 
AprU  2d,  held  vaUd.— Id. 

^»48  (Aris.)  As  Laws  1915,  c.  62,  although  a 
law  on  March  24,  1915,  did  not  become  op- 
erative until  90  days  thereafter,  board  of  cura- 
tors appointed  under  provisions  of  Civ.  Code 
1913,  par.  4554,  had  not  been  suiMrseded  or 
displaced  on  April  2d,  and  had  authority  to 
approve  defendant's  bond  as  law  and  legislative 
reference  librarian  under  diapt«  ^-Dunbar 
V.  Gronin.  164  P.  447. 

IT.  nSOAI.  MAItAQliMEHT,  FUBIJO 
DEBT,  AHD  SEOVBITIES. 

d=»il9  (Cal.App.)  .Counties  may  be  within  in- 
hibitions of  Const  art.  4.  K  22,  Sl.^aeramento 
County  V.  Chambers,  164  P.  613. 

St.  1915,  p.  1530,  providing  tuberculosis  bu- 
reau under  state  board  of  health  and  granting 
of  state  aid  to  counties  tor  support  ot  tubcrcu- 
loaia  patients,  etc.,  held  not  violative  of  Const 
art  4,  I  22,  prohibiting  use  of  state  monejr  for 
institution  not  under  state  control  exclusively, 
although  Pol.  Code.  8  4041,  subd.  7,  sections 
4223,  4307,  subd.  7,  ^ve  counties  certain  con- 
trol over  their  hospitals,  etc.— Id. 

St  1015,  p.  1530,  providing  for  bureau  of  tu- 
berculosis and  for  granting  of  state  aid  to  coun- 
ties for  snppwt  of  tuberculosis  patients,  AeM 
not  violative  of  Const,  art  4,  S  31,  as  to  loan  of 
credit— Id. 

TI.  AOnOMB. 

^Ili<^  (Okl.)  A  suit  to  mandamus  the  state 
banking  board  is  a  suit  against  the  state,  so 
tliat,  without  the  state's  consent,  a  judgment 
making  the  writ  peremptory  was  error.— State 
Banking  Board  v.  Oklahoma  Bankers'  Trust  Co.. 

164  pTeeo. 

«=>20l  (Kan.)  No  inaction  or  delay  on  the 
part  of  public  officers  will  prevent  the  state 
from  recovering  Its  due,  nor  bar  its  right  ttm«- 
to.— In  re  Moader's  Bstatc.  164  P.  1073. 

A  statute  requiring  public  offi<nals  within  dx 
mondis  to  cfHnmence  proceedings  to  collect  mon- 
eys due  the  state  is  a  mere  legislative  direction 
to  thorn,  and  not  ft  statute  of  limitations  where- 
by the  debtor  can  defeat  the  state's  claim.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  ot  Actions. 

STATUTES. 

For  statutes  relating  to  particular  sabjeeta^  aee 
the  various  spedM  topics. 

i.  ENAOTKEHT.  ISSQUISITBS,  AND 
VAIJDITT  IH  OEHEBAI.. 

«=»I6(2)  (Idaho)  Under  Coast  art  4,  i  10,  a 
bill  properly  certified  by  prosidtog  facers  ot 
two  houses  ot  Legislature,  and  approved  and 
signed  by  Governor,  cannot  be  then  amended  or 
altered.— Katemdahl  v.  Daugherty,  164  P.  1017. 

n.  OENEBAX  AlfD  8PECIAI.  OB  X.O- 
CAI.  UkWS. 

«=>79(1)  (Mont)  Corrupt  Practices  Act,  |f  48, 
'  49,  authorising  award  of  attorney's  lasa  to  suc- 
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ceasfal  election  contntant.  Md  not  vioIatiTe  of 
Const  Uont  art.  6. 1  26,  forbidding  special  laws 
granting  ipetiial  pnvilegei,— Dotj  t.  Beece,  164 
P.  MS. 

4=994(1)  (Kao.)  Act  Feb.  17,  1917,  Klating  to 
gOTernment  of  all  cities  in  Kansas  and  giving 
them  option  to  establish  a  city  manager  plan 
of  goremment,  is  a  general,  and  not  a  spmal, 
act.— State      Bentler,  164  P.  290. 

Act  Feb.  17,  1917,  rdadng  to  government  of 
all  dties  in  Kaasas,  and  giving  tbem  option 
to  establish  city  manager  plan  of  government, 
and  pennitting  commission  to  fix  manager's 
salary,  does  not  vicdate  Const  art.  12,  f  5.  re- 
g  airing  general  laws  for  the  organlsatioii  of 
cities.— Id. 

m.  SUBJEGTB  AKD  TITLES  OF  ACTS. 

«=>I20(8)  (Kan.)  Act  Feb.  17.  1917,  entitled 
"An  act  rdating  to  the  government  of  all  cities 
in  Kansas  and  to  establisb  an  optional  form  of 
government,"  and  giving  cities  option  to  adopt 
the  dty  manager  plan,  does  not  violate  consti- 
tutional requirament  as  to  title  and  sobject  of 
act—State  t.  Bentiey,  164  P.  290. 

V.  BBPBAIu    auSPBWMQK,  EXPIKA- 
TIOX  AND  BEVTVAI^ 

^s»l59  (Kan.)  The  Legidatnre  always  has  the 
power  by  the  ad<^ti<m  of  a  later  act  to  suspend 
the  operation  of  an  earlier  act,  and  where  the 
two  acts  are  in  conflict  the  later  expression  of 

ibe  legislative  will  eontr<ds.— State  v.  Bentiey, 
64  P.  29a 


VI.  oomntuoTxoH  ahd  ofeba- 

TION. 

(A)  0«B«r«l  Rales  of  CoBstraetloa. 

^=»I8I(1)  (Wash.)  Under  any  rule  of  construc- 
tion of  a  statute,  whether  strict  or  liberal,  the 
legislative  intent,  when  clearly  apparent,  must 
prevail.— Shorts  v.  City  of  Seattle,  1&4  P.  289. 
^s»l88  (CaLApp.)  Where  tbe  words  of  a  stat- 
ute are  not  ambiguous  and  their  effect  is  not  ab- 
surd, the  court  will  not  give  it  other  than  its 
plain  meaning,  although  it  may  appear  proba* 
ble  that  a  different  object  was  in  the  mind  of  the 
Legislature. — Chenoweth  v.  Chambers,  164  P. 
428. 

<e=>207  (Wash.)  The  courts  will  not  so  con- 
strue different  provision  of  the  law  as  to  creata 
a  conflict  where  any  other  course  is  reasonably 
possible.— Bosenoff  v.  Cross,  164  P.  236. 
4=)224  ^an.)  Older  statutes  must  bo  read  in 
lij^t  of  later  statutes,  and  subordinated  there- 
to and  harmoniied  therewith,  and  otherwise 
will  be  held  to  have  been  impliedly  repealed  by 
the  later  statutes.- In  re  Ilosdey's  Estate, 
164  P.  1073. 

«S=>226  (Or.)  When  statute  of  another  state  is 
adopted  and  enacted,  it  must  be  deemed  to  have 
been  passed  subject  to  interpretation  given  by 
courts  of  state  of  oriKiQ.— Maryland  Casualty  Co. 
V.  Klaber's  Estate,  164  P.  574. 
<8=>226  (Wyo.)  As  Comp.  St  1910,  S  5440,  re- 
garding contest  of  wills  and  proof  of  insanity 
and  undue  influence  is  from  Gode  of  California, 
and  is  substantially  same,  held,  Uiat  California 
decisions  oonstruing  as  to  buroen  ot  proof  are 
at  least  stnxigly  perauasiva— Wood  v.  Wood, 
164  P.  844. 


UWATUD  STATES. 

CONSTITUTION. 

Amend.  14  085 

Amend.  14,  |  1  542 

Art  1,  8  8   1164 

Art  4;  f  1   887 

PENAL  CODa 

Act  1909,  March  k,  cK  Stl, 
35  Stat.  1088. 

I  216   1178 

STATUTES  AT  LARGE. 

1866,  July  26,  ch.  262,  14 

Stat.  251    908 

1894.  Aug.  18.  ch.  301,  f 

4.  28  Stat.  422   687 

1904,  April  21,  ch.  1402, 

33  Stat  204   113 

1908.  April  22.  ch.  149,  { 

5,  35  Stat  66   177 

1900.  March  4,  ch.  321,  { 

215.  35  Stat  1130  1178 

1910,  June  18,  ch.  300,  36 
Stat  539   267 

REVISBD  STATUTES. 
I  2477    99 

COMPILED  STATUTES 
IdlS. 

1  4919   09 

CX>MPII.BD  STATUTES 
.1910. 

I 4686   687 
8661    177 
10385   1178 


STATUTES  CONSTRUED. 

AREZOKA. 

CONSTITUTION. 

Art.  4,  pt  1,  I  1,  sabaec. 

8  ..  .  r. ......  r.   447 

Art  4,'  pt  2,'  f  "S." ' ' '. 447 

Art  5,  »  7,  8   447 

Art  6.  11  14.  17   447 

Art  11,  SI  3.  5   447 

Art  22.  8  1&   447 

BHnriBED  STATUTES  1913. 

Civil  Code. 

Pars.  1680.  1760    443 

Pars.  2736,  2740    439 

Par.M554    447 

Penal  Gods. 
i  225    443 

LAWS. 

1915,  ch.  62   447 

1015,  ch.  62.  H  1-6^  8. . .  447 

OALIFOBiriA. 

CONSTITUTION. 

Art.  1,  I  13   22 

Art  4.  S  19   428 

Art  4,  K  22,  31   613 

Art.  0,  I  4   403 

Art  6,  I  4%...330,  398,  807 

Art  7.  »  8,  9   447 

..  I  13  


Art  11. 


613 


CIVIL  CODE. 


I  137    80 

h  1.S8-140    3.W 


«  172    421 

195    848 

196a   836 

246.  snbsecB.  1,  4......  8 

309    620 

1019    4 

1109    804 

1386,  subsecs.  2,  4   1 

1511   m 

1625    906 

I  1638,  1639,  1647   407 

16K9   830 

1714    886 

I  1769-1771    792 

1914   1184 

ji  1932    17 

Si  2230,  2234.  2310,  3123, 

3124  1124 

i  3300   1132 

i  3391    83 

is  3480,  3493   1119 

S  3532    38 


CODE  OP  CIVIL  PllOOE- 
DURE. 

8  318    901 

S  325   1113 

I  337,  snbsec.  1..,  631 

S  389.  subsec.  1  420 

I  368    407 

i  yy2    41 

1  427,  sobsec.  8  1117 

S  438.  subsec.  2  

473   .,  818 

475   2ff,  807 

509-^    27 

583    894 

657,  B59    68 

731   1119 

7.S3    896 
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989.    Ameaded  Laws 

1915,  p.  205    401 

939,  subsec.  1  800 

{  9j0,  941a-941c  800 

948    612 

053a-953c   800 

078a  ...i...  612 

I  1176    26 

11184   i  .407,  788 
1187   78a  807 
1299   1110 
1715   401 

j{  1720   639 

i  1761    8 

t  1986.  Bubaec.  8  340 

f  1991   310 

I  202i   832 

PmAL  OODa 

i  20    22 

I  192   819,  1121 

I  270    348 

S  288    600 

{  867f!    22 

H  1191,  1202    18 

POLITICAL  CODE. 

I  638    416 

M  2633,  2742    896 

I  4041.  Bubsec.  7  613 

I  4041.  sub8ec.  '39    895 

if  4S23,  4307     613 

fasir  1136 

OITT  OHARTEUtfi. 

Lofl  Aoxeles,  art.  0,  {  11, 
■ubsec.   1   426 

Los  Aog^efl,  art  9,  gS 
33.  34   425 

Oakland,  H  31,  39,  80. 
lAws  1011.  pp.  1675, 
1B77.  1606   419 

LAWS. 

lOOS,  p.  854.  Amended 
by  Laws  1915,  p.  359.  .1136 

1906,  p.  341    387 

1905.  p.  341.  i  1  387 

1900,  p.  1129   8d5 

1911,  p.  -796  20,  412,  608 

1911,  pp.  1575, 1677. 1605, 

8§  31,  89,  80  419 

1913,  p.  252.  I  12   41 

1913,    p.  279   1123 

1916.  p.  20B  401 

1916,  p.  359   1136 

1915,  pp.  359,  360,  361, 
865-372.  U  1. 1H>  4.  8b, 

8c.  8e.  8g  1136 

1^  p.  1123.  S  862,  sub- 
sec.  10    618 

1915,  p.  1502  1136 

1915,  p.  1530   613 


COLOBASO. 

OODB  OF  CIVIL  PROOB- 

Dum 

t  72    722 

mUUS'  ANNOTATBD 
OODK. 

«  49   507 

RBVICTD  STATUTES  1908- 

1  1636    703 

I  1907   11.58 

I  2065    Sll 

H  2086,  2088    507 

i  3R37  at  sea  1162 

{ 5760   1161 
7267   1163 


LAWS. 

1903,  p.  279    500 

1911.  p.  17.  8  20   507 

1911,  p.  463    60© 

1815.  p.  206.  i  12   703 


IDAHO. 

CONSTITUTION. 

Art.  1,  I  14. ,  622 

Art.  4.  J  10  1017 

Art.  8,  5fi  3,  4..;  1174 

Art  J2,  R  4.  1174 

Art.  15,  j  3  622 

BBVISBD  CODES. 

S  916  et  Bsq   90 

fig  2662,  2673    356 

I  2703    304 

1  3160    687 

I  3406   1016 

g  3816   364 

9  3894.    Amended  by  Laws 

1911,  cb.  206    356 

S  4201   95,  358 

I  4353   89 

I  4360,  subsec.  1  1011 

g  4478.    Amended  hy  Laws 

1913.  eh.  71  354 

I  4538    91 

g  4800   1018 

«  4807   1011 

f  4821    528 

Is  4901,  4003    89 

»  4962.  4968   1014 

g  5774    364 

g  7459    85 

SS  7677.  7679.  7686   690 

i  7860.    Amended  by  I*ws 

1911.  ch.  112    519 

gg  7866.  7946   600 

I  8342    364 

i  8854    629 

LAWS. 

1909,  p.  88   864 

1009.  pp.  88-41,  II  1.  2. .  864 
1911,  ch.  in   ..........  864 

1911.  ch.  112    519 

1911,  cb.  206    356 

1911.    ch.    228,    I  67. 
Amended  bj  Laws  1818, 

ch.  81   1174 

1913.  ch.  16  1018 

1913.  ch.  18.  g  4  1018 

1913.  ch.  31   1174 

1913,  eh.  58,  {  178  1014 

1913.  ch.  71  354 

1818.  ch.  141   1017 


KANSAS. 

CONSTITUTION. 
Art.  12,  g  6   290 

CODE  or  CIVIL  PROCE- 
DURE. 

gg  16,  16   1081 

S  17.  subsec.  3  159 

«  83    280 

I  86    166 

I  140    303 

«  807    177 

g  821   ,  1067 

g  525    167 

g  581   1063 

g  59a  subsec.  3   257 

GBNEBAL  STATUTES 
1901. 

fi  896.    Amended  by  Oen. 
St.  181A.  I  484   284 


GBNEBAIf  STATDTS8 
1800; 

fS  1642,  SeOT-ffSU   28B 

1  5810   158 

8  6676    280 

g  6678    166 

I  5901    177 

S  5015   1067 

iff  9076,  9078-90SO  1088 

H  8266-8281   107S 

GENERAL  STATUTES 
1916. 

I  484   284 

1  670    149 

g  2062    28S 

»  2182.  2330.  2881   1068 

gg  2652,  2553    281 

fi  4422   1166 

gg  4565^  4690,  4582   1167 

I  4992   1067 

I  6368   803 

gg  5418-5420   106S 

5624   U66 

6008    26S 

6905   266,  1086 

g  5930   1064 

gg  6657,  6579(3)   137 

I  7032    303 

I  7121   /  258 

t  7429    167 

g  748B   1068 

7500    257 

7557-7559   1092 

8510    259 

8536   1084 

8769    288 

8815   1075 

8075  1172 

I  9409-9414   1075 

11674    178 

LAWS. 

1909.  cb.   248.  Repealed 
by  Laws  1913,  ch.  180.  .1073 

1813,  ch.  210  1065 

1913.  (A.  29B   ion 

1813,  dt.  285.  I  8  264 

181S,  ch.  880   1078 


HOHTAITA. 

CONSTITUTION. 

Art.  3,  I  6  642 

Art  5,  S  26   542 

REVISED  CODES. 

!g  546,  551,  562,  675....  S8T 

4632    544 

6657    727 

6671    646 

g  6682    727 

f  6698    306 

g  6794    888 

fi  7291    533 

8  7861    531 

g  7988   583,  727 

g  8028    631 

g  8040    888 

8  8119    84 

11  8801,  8802    666 
8894    540 
9167    84 
9271.  subsec  4  668 

g  0324    84 

I  9483.  Amended  by  Zawb 

1815.  ch.  Ill   640 

LAWS. 

1913.  cb.  72.  Bubch.  a  g  1  887 
1913.  cb.  72,  subch.  9,  {  3  887 
1913  cb.  89.    Amended  by 

I  jaws  1915.  cb.  142   806 

1813.  pp.  612,  618,  H  48, 

48  542 
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1915,  eh.  Ill    540 

1916.  ch.  142    805 


MEVAJ>A. 

tJONSTITOnON. 
Art  4.  S  31  663 

REVISED  LAWS. 

I  2166   351,  653 

8 2172.  21T3   653 
5239.  5240   1009 

f  5841    663 

LAWS. 

1864-65.  ch.  76    653 

1S73,  di.  119   653 

HEW  MEZIOO. 

OONSTITimON. 
Art  6.  i  8   8S0 

CODE  1915. 

»  4387,  4888    829 

I  4«B0   827 

OUAHOMA. 

OONSTITtmON. 

Art  2,  8  7  130,  986 

Art  2,  S  18   130 

Art  2.  i  20  130,  131 

Art  5(  <  54    902 

EtBTISED  LAWS  1910. 

I  681   1146 

»  1004.  1005   977 

I  1058    116 

SS  1246.  1252.  1253.   671 

i  2150    134 

<  2416    992 

i  2851   469,  779 

S  2852    468 

I  2926    106 

I  4251    776 

I  4701    663 

i  4770    467 

If  4812,  4813,  4862,  4863  663 

H  4966,  4971    463 

I  4982    670 

S  5050    458 

f  5236    671 

t  5310    663 

I  5317   1145 

H  5504.  5005    973 

{  6868    900 

I  5861    683 

$ 5878   1000 
5S99   683,  1002 

! 5000   1002 
5806    676 
5937   995.  1002 
6005   110,  975 

f  6384    965 

h  7163,  7187    963 

LAWS. 
1913.  ch.  219.  art  3,  8S 

13,  16   466 

1913,  ch.  219,  art.  4,  {  2..  971 
1916.  ch.  147,  I  1  180 

OREOOH. 

•  CONSTITUTION. 

Art  1,  I  20,   570 

Art  7,  I  3   729 

Art  15,  i  2.  711 


LORD'S    OBOQON  LAWS. 

ii  16,   26    679 

I  84    729 

»  97-99    189 

S  102    588 

ii  213,  216  382 

i  285    370 

I  880    566 

I  531   567.  1184 

fi  533   648 

i  554    686 

I  568    882 

I  686    674 

I  712   548 

I  713   879 

fi  782    648 

f§  804,  808    378 

Is  861,  864    562 

{  945    382 

I  1002.  subaec.  1  1178 

is  1324.  1826.  1327    382 

S  2227   706 

»  4666.   4668.  Amended 
bv  Laws  1911.  n.  279. .  668 

Stt  6132.  6134     378 

§  6028   1184 

I  6069  et  sea  588 

U  6069-6072    688 

1  6927    670 

I  7497    714 

CITY  CHARTERS. 

Portlaad,  art.  4,  |  73.  Sp. 

Laws  1903.  p.  26   570 

Portland,  «{  400.  401.  411. 

412.  418   554 

Salem.  1  26   567.  715 

SPECIAL  LAWS. 
1906.  v.  26.  art  4.  I  78. .  670 

LAWS. 

1911.  D.  16   656,  562 

3911,  p.  17,  M  556 

1811,  p.  278    658 

1913.  pp.  69.  70,  H  1.  % 

4-6    711 

1913.  p.  537    688 

1916,  p.  881,  I  4  875 


UTAH. 

CONSTITUTION. 

Art  IS,  H  2,  3  862 

ArL  13,  r  4  498 

OOMFILED  LAWS  1907. 

X  20    482 

I  206x2    190 

fi  273   1022 

I  309  190 
S  1400x'"!.*!i64i*liM7,*1062 

ii  2505-2509    852 

fi  3286   494,  500 

I  3341   1026 

I  8498   1029 

H  3668,  8669,  8685x.. ...  480 
I  4916.   Amended  by  Lawi 

1915.  ch.  113   600 

8  4846    600 

LAWS. 

1909,  ch.  ea  1041,  1047 

1915,  ch.  118  600 

WASHXHOTOBf. 


CONSTITUTION. 
Art  4.  I  4  


82 


REMINGTON  &  BALLIN- 
GER'S  CODE. 

jt  814   196 

l|  1534,  1547    683 

fi  2406    926 

S  5571.    Repealed  by  Rem. 
Code  1915,  fi  5562-36.  .1105 

Volume  3  (18U). 
I  6069-84   219 

REMINGTON'S  CODE  1815. 

I  158    915 

I  158    194 

fi  159,  subsee.  6   951 

I  209—1   62,  188 

1  243   244 

»  284    770 

fi  889    694 

I  469    612 

f  662    748 

fi  602    244 

«  T87    205 

1  344    600 

I  961    78 

S  1014   917 

8  1100    933 

U  1134,  1147    9B0 

fil  1187.  1199    233 

«  1214   71,  767 

8  1240    587 

SS  1280,  1282    961 

I  1368    206 

fi  1723    82 

8  2414    250 

i8  3402,  3419,  8460    888 
8662   ^.  778 
3677     760 
3680    917 

88  3687.  3698  '  760 

I  3980    841 

8  6013    78 

fi  6562-36   1106 

I  6562-37  et  seq  1106 

i  5562-39    684 

8  5917    766 

Is  6059—180,  6068-181..  768 

fi  6262-1  et  seq  284 

fifi      6262-7.  6262-17, 
6282-19    236 

J 7507,  subsec.  32    284 
8005   241 

88  8006.  8008    238,  241 

88  8807,  8841,  8853,  8874, 

8875    830 

fi  9252    517 

CITY  CHARTERS. 

Seattle,  art  4.  S  18  239 

Seattle,  art.  4.  8  18,  Bub- 
■ec.  15   241 

£«AW8. 

1911.  p.  456,  I  23   217 

1916.  D.  2   227 

1015.  pp.  3,  4,  §1  4,  7...  227 

1915,  p.  394,1  26   208 


WYOBONO. 

COMPILED  STATUTES 
1910. 

88  5220.  5261-5263    881 

M  6394,  64ia  5440,  6441, 
6444  ••••••4«-dBa***te  844 

LAWS. 

1915,  ch.  134   8S1 

1916,  dL  148,  S  1  844 
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STAY. 

See  Coete,  ^277. 

STEALING. 

See  Lazceny. 

STINGINESS. 

See  Wills,  <&=>il. 

STIPULATIONS. 

See  Venue,  ^=»44. 

«=»I8(6)  (Wactb.)  In  view  of  &  stipulatioit  of 
facta  to  tbt>  ctmtrarr,  held,  that  it  could  not  be 
preaumed  that  an  insolveat  trustee  who  had  con- 
verted  truat>  funds  and  commingled  them  with 
its  own  bad  withdrawn  for  its  own  use  only  its 
part  of  the  common  fund,  and  that  tbe  balance 
remaining  vas  the  trust  fand.— 'Heidelbach  t. 
CampbeU.  161  P.  247. 

STOCK. 

See  Banka  and  BanUiv,  4s9»40;  Owporationa, 
«=s»60-lS3. 

STOCKHOLDERS. 

Sse  OorporatlMU,  «=»186,  193,  648^ 

STORAGE. 

See  EbjAoBiTea,  4=s>8;  Warehonsemai. 

STREET  RAILROADS. 

See  Master  and  Servant,  «S3145;  Negligence, 


n.  BEOinLATioir  ahd  operation. 

^81(1)  (Cel.)  It  is  the  du^  of  tbe  motorman 
on  a  street  car  to  exercise  ordinary  care.— Leng- 
ford  V.  San  Diego  Bectric  Ry.  Co.,  164  P.  S98. 
«ss85(3)  (Cal.)  An  automobile  driver  when  tbe 
street  is  impassable  has  tbe  right  to  drive  upon 
the  street  car  trade.— Langford  v.  San  Diego 
Electric  Ry.  Co..  164  P.  39S. 
«=»93(4)  (Cal.)  A  street  railway  motorman  is 
not  required  to  presume  that  an  automobile 
driver  will  fail  in  his  daty  to  give  way  to  tbe 
car  approaching  tbe  croamng  at  the  same  time 
as  himself.— ^AraoM  v.  Snn  Francisco-Oakland 
Terminal  Rys.,  164  P.  798. 
«SE>98(6)  (CaLApp.)  Duty  of  a  pedestrian  in 
croBsing  a  city  street  la  to  use  ordinary  care 
with  r^ard  to  street  cars,  wbicb  is  care  which 
people  of  ordinary  prudence  would  reasonably 
be  expected  to  exercise  under  circumstances.— 
Hammond  v.  Pacific  Electric  By.  Co.,  164  P.  60. 
«=3>99(7)  (Cal.)  Where  deceased,  driving  an 
automobile,  saw  the  street  ear  while  be  was  40 
feet  from  the  track  and  could  have  avoided 
danger,  his  driving  the  car  directly  against  tbe 
street  car  was  contributory  aegligence  barring 
recovery.— Arnold  v.  San  Francisco-Oakland 
Terminal  Bye..  164  P.  798. 

That  deceased,  driving  an  automobile,  was 
surprised  by  a  special  street  car  to  tbe  rear  of 
the  regular  car  does  not  excuse  bis  contribu- 
tory negligence  in  driving  his  automobile 
against  said  car,  where  be  saw  the  spedal  car 
and  vrith  due  care  could  have  avoided  injury. 
—Id. 

An  automobile  driver,  on  approaching  a  street 
railway  crossing,  must  give  way  to  a  street  car 
about  to  pass  at  tbe  same  time,  if  necessary  in 
order  to  avoid  a  collision.— Id. 
«s»99(7)  (Wash.)  Under  facts  as  to  speed  of 
auto  and  street  car  and  their  distance,  when 
be  locdted  firom  point  of  coUision,  held,  the  driv- 
er of  auto  was  guilty  of  contributor3[  negligence 
as  matter  of  law  in  attempting  to  drive  in  front 
of  car.— McEvilla  v.  Puget  Sound  Traction, 
Ught  &  Power  Co..  164  P.  193. 


^999(1S)  (Okl.)  Ordinary  rules  regfulatfaaa;  con- 
duct of  persons  engaged  in  private  business, 
etc.,  are  not  controiung  in  case  where  members 
of  nre  department  are  burning  to  fire  in  an- 
swer to  alarm.— Oklahoma  By.  Co.  t.  Thomas, 
164  P.  120. 

Plaintiff,  fireman  riding  to  fire  on  truck  which 
bad  nven  proper  warning  of  its  approach,  waa 
justified  in  assumiDg  that  defendant^  street  car 
would  be  stopped  300  feet  from  street  Intmec- 
tion,  as  required  by  ordinance.- Id. 
•8=^102(2)  iCal-App.)  The  mere  fact  that  a 
person  confused  by  a  street  car  was  negligent 
does  not  of  itself  excuse  n^ligence  of  street 
railroad,  if  pedestrian's  negligence  is  remote, 
and  did  not  contribute  approximately  to  the 
cause  of  the  injury,— Hammond  T.  I^ofic  Elec- 
tric By.  Co.,  164  P.  BO. 

«=»I03(S)  (Cal.)  The  doctrbte  of  last  deaf 
chance  does  not  apply  in  favor  of  heirs  of  a 
deceased  automobile  driver  whose  cari  was 
struck  by  a  street  car,  where,  when  the  deceas- 
ed's peril  could  have  been  discovered,  the  col- 
lision and  consequent  Injuiy  was  unavoidable. 
—Arnold  V.  San  Prandsco-Oakland  Terminal 
Kys.,  164  P.  798. 

10(2)  (Gal.)  The  facts  showing  the  applica- 
bility of  tbe  last  clear  chance  rule  need  not  be 
alleged  in  tbe  complaint — ^Laneford  v.  San 
Diego  Electric  By.  Co.,  164  P.  m 

<8=:3tl3(7)  (Okl.)  In  action  for  injnty  to  fire- 
man from  c(41ision  between  his  truck  and  street 
car,  evidence  that  he  had  previously  riddeo  on 
tmA  at  similar  speed,  or  that  he  knew  whoi 
be  boarded  ft  that  truck  would  proceed  at  any 
particular  rate  of  speed,  was  uadmisBible  ttt 
show  his  contributory  negligence.— (Mdahoma 
Ry.  Co.  V.  Thomas,  164  P.  120. 

®=»II4(13)  (Gal.ApD.)  In  aoti<»i  for  p^soual 
injuries  to  plaintiff,  when  fait  by  defendant's 
street  car,  in  whi^  negligence  of  defendant  was 
established,  evidence  held  to  support  a  finding 
that  plaintiff  was  not  negligent. — Hammond  v. 
Pacific  Electric  Ry.  Co.,  164  P.  60. 

<S=»1 14(19)  (CaU  Evidence  held  insnffident  to 
show  liability  of  street  railway  for  death  of 
automobile  driver  upon  the  last  clear  chance 
doctrine.— Arnold  v.  San  Frandseo-Oakland 
Terminal  Bys.,  164  P.  798. 

€=»<t7(20)  (Cal.)  Evidence  held  to  present 
question  for  jury  whether  automobile  driver 
was  negligent  in  attempting  to  pass  on  left  of 
street  car  when  tbe  street  car  was  undergmng 
repairs.- Langford  v.  San  Diego  Electric  B(y. 
Co.,  164  P.  398. 

^=^118(1)  (Cal.)  In  action  for  personal  injuries 
when  8b«et  car  collided  with  automobile,  street 
railway  was  entitled  to  have  inquiry  limited  to 
conduct  of  motorman  at  the  time  and  not  hU 
general  capacity.— Langford  v.  San  Diego  Elec- 
tric Ry.  Co.,  164  P.  m 

®=»  1 1 8(2)  (Cal.)  In  action  for  injuries  to  pas- 
seugers  in  an  automobile  when  struck  by  a 
street  car,  it  was  error  to  instruct  that  street 
cars  with  proper  anpUances  are  eaidly  stopped. 
—Langford  v.  San  iMego  Blectrte  By.  Co.,  164 
P.  398. 

1 18(11)  (Cal.App.)  In  an  action  for  injuriea 
to  a  pedestrian  struck  b^  defendant's  street  car, 
an  instruction  on  contributory  ne^igence  held 
not  to  state  doctrine  of  comparative  n^Ugence, 
but  only  to  require  that  it  be  established  that 
plaintiff  was  guilty  of  such  contributoiv  negli- 
gence as  to  excuse  defendant. — Hammona  v.  Pa- 
cific Electric  Ry.  Co.,  164  P.  50. 

STREETS. 

See  Dedication;  Highwaye;  Mauicipal  OorlK»- 
rations,  «=>413, 664-7^. 

SUBCONTRACTORS. 

See  Mechanics'  liena,  «=b10^ 
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SUBROGATION. 

«=»2  (CaLApp.)  BoBolutlon  of  direction  and 
stockholders  of  a  coiporation  writmg  down 
atodc  to  cover  defalcatioiifl  of  secretarr  held  not 
to  support  contention  that  amount  received  on 
secretary's  bond  should  be  credited  pro  rata  on 
daim  for  cmtversion  of  a  check  cashed  by  the 
secretary  of  a  bank  without  antboiity.— Palo 
Alto  Mut  Building  &  Loan  An'ii  r.  First  Mat 
Bank,  164  P.  1124. 

9=>26  (Okl.)  Where  owner  conveyed  lots  to  a 
married  woman  subject  to  a  mortgage  and  she 
conveyed  to  another  subject  to  first  and  second 
mortgages,  and  before  her  c<Hiveyance  one  M. 
sued  her  and  her  husband  and  established  a  Us 
pendens  and  they  were  sold  to  M.  subject  to 
mortgages,  plaintiff,  who,  pending  M.'b  suit, 
loaned  second  grantee  money  to  pay  mortgagee 
and  took  third  mortgage  was  a  volunteer  and 
not  entitled  to  snbrogatioD  to  rights  of  first 
mortgagee.— Ihnploy^s'  BuHdlnr  tt  Loan  At^n 
V.  Grafton.  164  P.  473. 

SUFFRAGE. 

See'SSeetiona. 

SUIT. 

See  Aisticn. 

SUPERSEDEAS. 

See  Oriminal  Law.  «s»10Mw 

SUPPORT. 

See  Divorce,  ^ISl. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPLUSAGE. 

See  Indictment  and  Information,  <S=3>119. 

SURRENDER. 

Sea  Landlord  and  Tenant,  «s>108l 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Constitutional  Law,  4='20(>:  Ucenses; 
Mortgages,  <S=»604;  Municipal  Corporations, 
*»407-579. 

n.  CONSTITUTIOKAX.  REAUXKE- 
ME1TT8  AND  RESTBICTIONS. 

«=»47(5)  (Utah)  Where  plaintiff  bank  owned 
all  stock  in  building  corporation,  the  bank  was 
the  "owner"  of  the  building  held  by  the  buUd- 
ing  company  within  meaning  of  Const,  art.  13, 
IS  2,  3,  and  Comp.  Laws  1907,  JS  2505-2609, 
prohibiting  double  taxation, — McCornick  &  Co. 
V.  Bassett,  164  P.  852. 

Taxation  of  a  bank's  capital  stock  without 
deducting  value  of  realty  owned  by  building 
company  of  which  bank  held  all  stock  was  dou- 
ble taxation  prohibited  by  Const,  art.  13,  IB  2. 
3,  Comp.  Laws  1907,  f|  2606-2509.-Id. 

Xn.  UABIUTT  OF  PEB80N8  AND 
PBOPEBTT. 

(B)  OorpOFatloBB  antf  Oorpovate  S<oak 
and  Property, 

<3=»I58  (Utah)  Taxation  of  drain  tnnnela  under 
Const,  art.  13,  S  4,  held  anaathoriied  where  it 
appeared  that  the  tonnels  had  no  value  inde- 
pendent of  the  operation  of  the  mine. — Ontario 
SUver  Mining  Co.  v.  Hizon,  164  P.  498. 


<C)  Pabllo  Propertr<waa  iBstttattona. 

^^177  (Wash.)  State  lands  under  contract  of 
sale  are  not  taxable  as  real  property  so  as  to 
warrant  issuance  of  certificates  of  delinguen- 
cy.~-Connor  v.  Spokane  County.  164  P.  517. 

LETT  AND  AB8E88HE1IT. 
(B)  AMMM»r«  and  ProoMlunvs  for  Am- 


4=»3I9^)  (Utah)  Where  bank  furnished  as- 
sessor statement  as  required  by  Comp.  Laws 
1907,  S  2507,  showing  ownership  of  building 
held  by  building  company  of  which  bank  held  all 
stock,  and  assessor  assessed  that  property  to 
other  company,  but  'assessed  capital  stock  as 
given,  it  wUl  be  presumed  that  bank's  assess- 
ment also  covered  such  property.— McCornick 
&  Co.  V.  Bassett,  164  P.  852. 

(D)  Mode  of  Assessment  of  Oorpormt* 
Stook,  ProiiertT,  or  Receipts. 

4=s»380  (Idaho)  Under  Bevenue  Act,  {  173, 
proportion  of  capital  stock,  surplus,  etc.,  of 
bank  invested  in  or  represented  by  property 
ootsidfl  of  county  in  which  it  is  located  is  not 
to  be  deducted  from  full  cash  value  <rf  its  capital 
stock  in  listing  it  for  assessment.— Weiser  Nat. 
Bank  v.  Washington  County,  164  P.  1014. 

(Q)  Review*  Correotlon,  or  Settlns  Aside 
of  Assessment. 

*=>493(1)  (Okl.)  On  original  application  for 
certiorari  to  review  action  of  county  court  In 
reviewing  on  appeal  action  of  treasurer  of  coun- 

£in  proceeding  by  a  spedal  tax  auditor  to 
t  and  assess  nuik*s  omitted  property,  agreed 
statement  of  facts  held  not  to  justify  issuance 
of  writ.— Soutbern  Xat.  Bank  of  Wynnewood  v. 
Wallace,  164  P.  481. 

«=:p493(2)  (Okl.)  Neither  the  Supreme  Court 
nor  district  court  have  jnrisdictioD  on  appeal  or 
by  petiti(Hi  fn  error  to  review  county  court's 
order  or  Judgment  in  pending  proceeding  l>efore 
it  from  action  of  county  treasurer  under  stat- 
utes governing  discovery  of  omitted  taxable 

Broperty.— Grady  County  v.  Chickasha  Cotton 
il  Co.,  IW  P.  457. 

Vni.  OOI£EOTION    AMD  ENTOR0& 
HENT  AGAINST  PERSONS  OB  PER- 
SONAL  PROPERTY. 

(C)  Remedies  for  Wronsfnl  Baforeement. 

(Colo.)  The  courts  do  not  1d<^  with  fa- 
vor on  suits  to  enjoiQ  ibe  collection  of  public 
revenua^Kendricb,  Conn^  Treaaurar,  t.  A.  Y. 
&  Minnie  Min.  &  MllL  Co.,  164  P.  1161. 
<@=3608(9)  (Colo.)  A  suit  to  enjoin  collection  of 
taxes  as  excessive  shoold  hare  been  dismissed; 
an  adequate  remedy  at  law  being  provided,  and 
it  being  complainant's  duty  to  have  paid  the 
whole  tax  assessed  and  have  proceeded  under 
Rev.  St^  1906,  S  5T50,  to  recover  exeeas.— Ken- 
drick.  County  Treasurer,  v.  A.  T.  &  Minnie  Min. 
&  Mill.  Co.,  164  P.  U61. 

IZ.  8AI.E  OF  Z.AND  FOR  NONPAY- 
MENT OF  TAX. 

e=s>667  (Wash.)  Under  procedure  prescribed 
by  our  statute,  that  property  was  sold  for  ap- 
proximately 60  cents  in  excess  of  amount  of 
taxes  due  does  not  render  void  tax  foreclosure 
proceeding  or  titie  acquired  thereby.— Dwight 
V.  Waldron.  164  P.  m, 

ax.  TAX  TZTIiES. 

(A)  Title  and  Rights  of  Purchaser  at  Tax 
Sale. 

^»730  (Wash.)  A  purchaser's  interest  in  a 
contract  to  buy  state  lands  Is  not  aBEdened  by 
a  certificate  of  delinquency.— Ccmnor  v.  Spokana 
County,  164  P.  517. 
A  ceraflcate  of  delinquency  on  state  landa  un- 
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der  csmtfact  of  sale  wUl  not  ripen  into  title 
upon  the  rfsht  of  redemption  bemg  foreelowd. 
— Id. 

(D)  Rlvbta  nnd  Rffmedlea  of  PnrekMer  of 
IttTAlld  Title. 

«S382IC2)  (Waah.)  Rem.  Code  1915,  I  9252,  an- 
thoriziiig  repayment  of  stims  paid  for  void  cer- 
tificatee  of  delingueocy,  applies  to  a  certificate 
issued  ou  state  lands  under  contract  of  sale, 
since  such  certificate  cannot  ripen  into  perfect 
title.— Connor  t.  Spokane  Gonnt7.  164  F.  617. 

Xm.  ZiEOACT,  ZNHEBrrAHOE,  AND 
TRANSFER  TAXES. 

«=»862  (Kan.)  Repeal  of  inheritance  tax  act 
by  I<aws  1913,  c  3S0,  did  not  relieve  the  execu- 
tor or  probate  court  of  any  unpoformed  duties 
ImpoBed  upon  them  by  repealed  act/— In  re 
Uoseley's  Estate,  164  P.  1073. 
«=3864  (Cal.)  Inheritance  Tax  Law  1905.  |  1, 
imposes  tax  (1)  upon  all  property  passing  by 
will  or  by  intestate  laws  OE  state,  and  (2)  upon 
all  property  of  nonreddent,  which,  regardless 
of  mode  of  transfer  or  succession,  shall  be  with- 
in state.— McDougald  v.  Lilienthal,  164  P.  387. 
*=3867(1)  (Cal.)  Imposition,  under  Inheritance 
Tax  Law  1905,  {  1,  of  inheritance  tax  upon  all 
property  of  nonresident,  which,  regardless  of 
moae  of  transfer  or  succession,  shall  be  within 
state,  is  not  dependrat  upon  any  proceedings  in 
probate,  ancillary  or  otherwise,  had  within 
state  under  its  power  to  tax  all  propertjc  within 
its  '  Umits.— McDougald  v.  lilienthal,  164  P. 
887. 

«=3867(2)  (Cal.)  Ownership,  by  New  Tork  dece- 
dent, of  portion  of  capital  stock  of  California 
corporation,  which  ownership  was  evidenced  by 
certificates  of  stock  located  in  state  of  New 
York,  was  ownership  of  property  within  Cali- 
fornia within  Inheritance  Tax  Law.— -McDou- 
gald V.  Lilienthal,  164  P.  387. 
«=>890  (Kan.)  Where  inheritance  tax  due  un- 
der repealed  act  of  1909  was  not  paid  by  ex- 
ecutor baring  ample  funds,  probate  court's 
order  discharging  him  before  his  payment  of  tax 
will  he  set  aside  on  state's  motion. — ^In  re  Mose- 
ley's  Estate.  164  P.  1073. 

TEACHERS. 

See  Officers,  «=»1;   Schools  and  Sdiool  Dis- 
tricts, €=»135,  141. 

TELEGRAPHS  AND  TELEPHONES. 

See  Municipal  Oorporatiou,  ^a668,  671,  680, 
681. 

XL  REOUULTION  AKD  OPERATION. 

«=»54(5)  (Kan.)  Under  the  Carmack  amend* 
ment  (Act  Cbng.  June  18,  1010,  c.  309),  an  in- 
terstate telegraph  company  may  by  contract 
limit  its  liability  for  nondelivery  of  an  unre- 
pealed message  to  the  amount  paid  for  its  trans- 
mission, even  in  case  of  gross  negligence. — 
Kirsch  t.  Postal  Telegraph  Cable  Co.,  164  P. 
267. 

«=»66(4)  (Okl.  In  action  for  failure  to  deliver 
a  death  message,  evidence  held  not  to  show  that 
defendant's  conduct  was  actuated  by  or  accom- 
panied with  any  evil  intent  or  gross  negligence, 
with  respect  to  its  liability  in  punitive  damages. 
—Western  Union  Telegraph  Co.  v.  Catea,  164 
P.  779. 

TENANCY  IN  COMMON. 

IX.  XVTVAL  BIGHTS,  DUTIES.  AND 
riABUJTIEB  OF  OOTENANTS. 

^3l9(l)  (Wash.)  Tenajit  cannot  by  purchas- 
ing outstanding  adverse  title  to  or  incumbrance 
on  land  deprive  his  eotenants  of  their  common 
interest  when  purchase  is  made  for  benefit  and 
protection  of  common  estate.— Dwight  t>  Wal- 
dron, 164  P.  761. 


«»I9(^  (Wash.)  Purchase  by  one  eotenant 
of  outstanding  titie  or  claim  against  land  own- 
ed in  common  t*  as  to  other  eotenants  voidable 
only;  they  havlnf  right  to  elect  to  share  in 
benefit  of  pnrchMe.— Owight  Waldron,  164 
P.  761. 

If  eotenant  wishes  to  share  adverse  titie  ac- 
qtitred  by  porchasing  tmant,  he  must  within  a 
reaionble  time  toider  payment  of  Us  share  of 
price  necessazilr  expended  in  acqmzing  title. 

— Id. 

Eqni^  does  not  oblige  eotenant  to  pay  out 
money  to  protect  common  title,  but  permits 
him  to  do  so  and  conmts  klm  into  trustee 
when  he  has  done  so.— Id. 
«=>I9(6)  (Wash.)  Where  eotenant  has  par- 
chased  adverse  claim  to  land,  failure  of  other 
eotenants  to  reimburse  him  within  reasonable 
time  will  be  taken  as  election  on  their  part  to 
allow  him  to  take  the  title  he  has  acquired  for 
his  individual  use.— Dwight  v.  Waldron,  164  P. 
761. 

^38(5)  (Wash.)  Action  after  20  years  by  co- 
tenant  to  set  aside  tax  deed  and  quiet  titie  to 
certain  undivided  interests  in  land  held  barred 
by  bches.— Dwight  v.  Waldnm,  164  p.  7au 

TERM. 

See  Jndgmant,  «S3»296. 

TESTAMENTARY  CAPACITY. 

See  Wills.  «=bS4-^ 


See  Idoceny. 


THEFT. 
TIME 


See  Deeds,  «»9;  Exceptioos,  BUI  oL  «b»40v 
41;  Execution,  <©=s221 ;  Executors  and  Admin- 
istrators, <3=»22S:  Insurance,  ^s>6S!l;  Inter- 
est, «=»39:  Judgment,  <8=3l63 ;  Princmal  and 
Surety,  «=»104;  Sales.  i^l26. 

«=99f4)  (Or.)  L.  O.  Ia  S  581,  relating  to  com- 
putation of  time,  applies  to  meaanrement  ot  time 
for  publication  ftf  notices  by  cities  or  bnnuL— 
Watson  T.  City  of  Salem,  164  P.  1184. 

TITLE. 

See  Adverse  Possession ;  Bills  and  Notes,  4s3» 
443;  Chattel  Mortgages,  «=>127;  Oorenanta, 
€=>47 :  Dedicati<m,  #=364;  Insurance, 
282;  limitation  of  Actions,  €=>44;  Municipal 
Corporations,  <S=»663;  Partition,  «=3l7; 
Quieting  TiUe;  Replevin,  <^8;  Sales, 
202;  Statutes,  ^120;  Taxation,  «=>730; 
821;  Vendor  and  Purchaser,  ^=9112. 

TORRENS  ACT. 

See  Mechanics'  Uens,  «=>181;  Becwds,  «aaa 

TORTS. 

See  Action,  ^»28;  Assault  and  Battery, 
29,  43;  Carriers.  «=>177,  280-397 U :  Dam- 
ages, igs^lSl,  132;  Death,  <S=»31;  Dismissal 
and  Nonsuit.  <3=>26;  Electricity,  «s>19;  Ex- 
plosives. <S=>8:  False  Imprisonment,  $=>36, 
40;  Forcible  Entry  and  Detainer,  ^»9: 
Fraud;  Highways,  ^=»176-184 ;  Husband  and 
Wife,  •e=»20e,  333,  334;  Judgment,  «»606; 
Libel  and  Slander :  Limitation  of  Actions,  ^sa 
55;  Master  and  Servant,  <&=9S&-288;  Munici- 
pal C(«porations,  4»601-761 ;  Negligence; 
Nuisance;  Parties.  ^ss>27;  Physicians  and  Sur- 

Seons,   «s>14,   IS;   Railroads,  ^3>276-4S4: 
treet  Railroads.  «s»81-118 ;  Telegraph  and 
Telephoues,  «=>06;  Trover  and  Oonveraioa. 

TOWAGE. 

See  Appeal  and  ErEor,  «a>88& 
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Trial 


TOWNS. 

Sm  Unnldpal  CorporatiooB. 

TRAFFIC  OFFICER. 

See  Municipal  Corporadons,  4=»700. 

TRANSCRIPTS. 

See  AiJpeal  and  Brror,  ^9608 ;  Jadgment, 
76& 

TRANSFER  OF  CAUSES. 

See  Grlminal  Law,  ^1064. 

TREES. 

See  Woods  and  Forests. 

TRESPASS. 

See  Animals,  ^ss>^,  100. 

TRIAL 

See  OontlDuance;  Coets;  Criminal  Law, 
622-0(K2;   Jnrr:   New   Trial;  Stipulations; 
Venue.  ■ 

For  trial  of  particular  actions  or  proceedii^, 
see  also  the  varions  spedfle  tf^cs. 

For  review  of  Tullnss  at  trial,  see  Appeal  and 
Error. 

m.  OOITBSE  AND  OOimVOT  OF 
TRIAL  Uf  GENERAL 

4»28(1)  (Utah)  Court's  admonition  to  jury, 
before  Tiewing  resort  premises  claimed  to  have 
been  Injured  by  raJtwar  fire,  that  jury  was 
merely  to  view  the  premises  held  pnmer.— P.  -A. 
Sorensen  Co.  t.  Daiver  &  B.  G.  R.  Co.,  164  P. 
1020. 

The  purpose  of  a  riew  of  premises  by  a  jury 
is  to  enable  them  to  better  understand  the  ev- 
idence produced  in  open  court,  and  not  to  take 

independent  evidence. — Id. 

IV.  RECEPTION  OF  EVIDENCE. 

(A)  Introdnctlon.  Offer,  and  AdmlMlon  of 
Evldenec  In  General. 

•s»48  (E^an.)  EMdence,  admissible  to  establish 
one  phase  oi  a  case,  and  not  of  another,  may  be 

received,  and  its  application  limited  in  the  in- 
structions to  the  purpose  for  which  it  is  com- 
petent.—State  T.  Cowan,  164  P.  183. 

V.  AROUMENTS  AND  OONDUOT  OF 

COimSEL. 

4=>I32  (Wash.)  In  a  personal  injury  suit  re- 
marlt  of  counsel  in  argument  for  defendant  that 
a  certain  matter  was  not  proved  because  "we 
were  not  allowed  to  introduce  the  evidence" 
held  cured  by  counsel's  withdrawal  and  request 
to  jury  not  to  consider.— Strafford  v.  Northern 
Pac.  Ry.  Co.,  164  P.  71. 

VI.  TAKING  0A8E  OB  QUESTION 
FROM  JURY. 

(A)  <laeatlonB  of  Lnw  or  of  Fnet  In  Sen- 
•rat. 

«=9l39(l)  (Utah)  Weight  of  negative  testimo- 
ny of  witnesses  as  to  giving  warning  signals 
ordinarily  is  for  jury;  but  when  phyBical  con- 
ditions and  attending  circumBtances  render  it 
highly  improbable  that  they  could  hear,  rule  is' 
otherwise.— EuBsell  v.  Watkias,  164  P.  867. 
€=>I43  (Utah)  Where  there  is  Bubstantial  con- 
flict in  the  testimony,  it  is  the  province  of  the 
jury,  and  not  trial  court,  to  determine  the 
weight  of  the  testimony. — Dimmick  v.  Utah 
Fuel  Co.,  164  P,  872. 

®=»I43  (Wflflh.)  Questions  on  which  evidence 
was  conflicting  were  for  jury  under  proper  in- 
structions.—Singer  V.  Martin,  164  P.  1105. 


(IT)  Dtreotton  of  Tevdlet. 

«S3I77  (NM.)  By  their  requests  for  a  directed 
verdict  uie  parties  in  effect  request  the  court 
to  find  facts,  and  are  therefore  concluded  by  its 
finding,  if  supported  by  substantial  evidence. — 
De  Burg  t.  Armenta,  104  P.  838. 

VH.  INSTRUCTIONS  TO  JtTRT. 

(A)  Provtnee  of  Conrt  and  Jnry  in  Oon- 
cral. 

«=»I94(16)  (Cal.)  In  action  for  injuries  to  pas- 
seligers  in  an  automobile  when  struclc  by  a 
street  car,  an  instruction  that  street  cars  with 
proper  appliances  are  easily  stopped  was  ob- 
jectionable as  a  charge  on  a  fact. — Langford  v. 
San  Diego  Electric  Ry.  Co.,  164  P.  808. 
€=s>t  94(16)  (CaLApp.)  In  action  for  injuries  re- 
ceived in  falling  throogh  trapdoor  in  defend- 
ants' barroom,  instruction  referring  to  trap- 
door in  floor  as  being  part  of  said  barroom,  etc., 
if  understood  as  referred  to  floor  space  filled  by 
trapdoor,  held  not  inva^cm  of  province  of  jury 
bv  charging  as  to  matters  at  fact— Braun  v. 
VaUade,  164  P.  801. 

(B)  HeoMsttr  ana  Bn1»]««t-Hatter. 

4=»2I7  (Or.)  Instruction  that  the  Juxr  is  su- 
preme In  the  realm  of  fact,  and  Oiat  the  eourt 
is  supreme  in  the  realm  of  law,  whether  it 
correctly  states  it  or  not,  is  proper.- White  t. 
East  Side  Mill  &  Lumber  Co.,  164  P.  736. 

(C)  Form,  ReQafatte^  and  Snfllelenor. 

<8==>234(7)  (Utah)  Instruction  on  burden  of 
proof  of  contributory  negligence  and  assum^p- 
tion  of  risk  held  not  so  erroneous  as  to  mis- 
lead jury  into  believing  that  in  passing  upon 
these  Questions  Uiey  would  be  confined  to  the 
evidence  of  defendant's  witne8ses.-~D)mnuck  v. 
Utah  Fuel  Co.,  164  P.  872. 
<8=»240  (Utah)  InstrucUon  that,  if  plaintiff 
was  Injured  and  he  had  no  knowledge  that  coal 
which  fell  on  plaintiff  was  on  extension  chute 
and  defendants  bad  full  opportunity  to  warn 
plaintiff  and  failed  to  do  so,  vefdict  must  be  for 
plaintiff,  held  not  argumentative  as  against  the 
defendants.— Dimmidc  t.  Utah  Fuel  Co.,  164 
P.  872. 

«=»240  (Utah)  Refusal  to  give  a^nmentative 
instructions  was  not  erroneous.^ — Smith  v.  Gil- 
bert. 164  P.  1026. 

€=»24l  <[Utah)  In  a  servant's  action  for  inju- 
ries, action  of  court  in  charging  jury  in  the 
language  of  statute  as  to  vice  prindpals  and 
fellow  servants  keld  error.— Dimmick  v.  Utah 
Fuel  Co.,  164  P.  872. 

®=»242  (Utah)  A  requested  instruction,  regard- 
ing consideration  of  testimony  after  jury's 
view  of  premises,  was  properly  refused,  where 
as  a  whole  it  was  misleading.- P.  A.  Sorensen 
Co.  V.  Denver  &  R.  G.  R.  Co.,  164  P.  1020. 
^=»244(4)  (Utah)  A  portion  of  instruction  that, 
if  plaintiff  was  injured  and  he  had  no  knowl- 
edge of  danger,  and  defendants  had  knowledge 
and  full  opportuni^  to  warn  him.  verdict  must 
be  for  plaintiff,  held  not  to  give  undue  promi- 
nence to  particular  facts  to  defendant's  preju- 
dice.—Dimmick  V.  Utah  Fuel  Co.,  164  P.  872- 

fD)  AppUaabllltr  *o   Pleadiava  an«  BtI- 

dence. 

^:s»250  (Idaho)  An  iustruction  should  not  be 
given  umesB  founded  on  the  issues  in  the  case 
or  evidence  received  at  the  trial. — Austin  v. 
Brown  Bros.  Ca,  164  P.  06. 
«==>25l(2)  (Idaho)  Where  oaly  issue  in  an  ao< 
tion  was  whether  a  constable  had  performed  his 
statutory  duty  in  levying  upon  sufficient  prop- 
erty of  the  judgment  debtor,  and  the  question 
of  the  debtor's  insolvency  was  immaterial,  in- 
struction on  latter  question  was  error. — SmitU 
V.  Graham,  164  P.  354. 
Where  only  issue  in  action  was  whether  con- 
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stable  bad  performed  hte  statutory  daty  in  levy- 
ing upon  sufficient  property  of  judgment  debtor 
to  satisfy  the  jodnnent,  end  jud^ent  debt<»: 
daimed  no  ezMupbon,  iiutractlon  on  exemption 
was  error.~Id. 

^»25l(7)  (Kan.)  In  action  on  note  given  for 
bank  stock,  defenjed  on  the  ground  that  it  was 
obtained  by  fraud  and  was  without  conodera- 
tion^  where  do  waiver  of  defense  of  failure  of 
consideration  was  pleaded,  it  was  not  mor  to 
refuse  inatruction  on  waiver,— Atchison  Sav- 
ings Bank  v.  Potter,  164  P.  149. 
^25 1  (8)  <CaI.)  In  action  for  injuries  to  au- 
tomobile passenger' struck  by  street  car,  giving 
of  instruction  on  incompet^t  employes  and  re- 
fusal of  one  requested  thereon  held  erroneous.— 
La^ford  T.  San  Dlcro  Electric  By.  Co.,  164 

^»25l(8)  (Wash.)  Instructions  given  in  a  mal- 
practice case  regarding  general  negligence,  and 
in  effect  stating  that  for  want  of  ordinary  care 
the  physician  was  liable,  held  erroneous  because 
not  within  issues.— Ennis  v.  Banks,  164  P.  58. 
^>2S2(8)  (Waah.)  Instruction  ^ven  in  a  mal- 
practice case  that,  in  determining  ordinary  skill 
and  diligence,  the  "advanced  state  of  the  pro- 
fession at  the  time"  might  be  considered,  held 
mtsleadiuK,  there  being  no  evidence  relating 
thoreto,— lEknia  t.  Banks.  164  P.  58. 

Instruction,  given  In  a  maU>ractiee  case,  that 
"when  a  cause  is  shown  which  might  produce 
an  accident  in  a  certain  way  *  •  *  it  is  a 
warrantable  presumption  *  *  «  that  the  one 
shown  was  tne  operative  agmcT,"  hf&ld  errone- 
ons;  there  bting  no  accident.— Id. 

4s»252(10)  (Wash.)  In  action  against  pnmrie- 
tor  of  Jitney  bus  by  passenger  therein  Injured 
when  bus  collided  with  another  car,  requested 
instruction  held  erroneous  as  invoking  phase  of 
rule  of  last  clear  chance  inapplicable  on  facts. — 
Singer  v.  Martin,  164  P.  1106. 

^252fl7)  (Utah)  In  the  absence  of  evidence 
from  which  a  general  scheme  to  defraud  could 
be  inferred,  refusal  of  instruction  upon  this 
question  was  not  erroneous.— Smith  v.  Gilbert, 
164  P.  1026. 

«=»253(8)  (NevJ  In  an  action  for  restitution 
of  real  property.  In  which  defendant  alleged  that 
he  was  plainalfB  husband,  an  instruction  on 
presumptioQ  of  continuance  of  illicit  relation 
held  erroneous,  as  disrt^garding  all  weight  of  evi- 
dence tending  to  establish  a  marital  relaticm  be- 
tween parties  daring  their  residence  In  the  state. 
—Parker  v.  De  Bernardi,  164  P.  645. 

(K)  Rcqneata  or  Prarers. 

^:»255(5)  (Wash.)  Where  plaindff  testified, 
and  defendant's  counsel  objected,  evidence  was 
incompetent,  and  asked  court  to  direct  jury  to 
disregard  answer,  and  court  ruled  it  was  im- 
material, in  absence  of  request  for  more  specific 
direction,  court's  statement  was  sufficient. — 
Nollmeyer  V.  l>lcoma  By.  ft  Power  Co.,  164  P. 
229. 

®=>255(12)  (Wash.)  In  action  on  accident  pol- 
icy having  clauses  for  total  and  partial  dis- 
ability, where  defendant  failed  to  request  in- 
struction on  partial  disability  and  to  except  to 
the  instructions  on  total  disability,  it  cannot 
complain  of  failure  to  instruct  on  partial  dis- 
ability.— Sladjoe  t.  National  Casualty  Oo.,  164 
P.  203. 

«=9255(13)  (Wash.)  Failure  to  give  a  definition 
of  iK^zimate  cauae  in  an  Instruction  was  not 
erroneous  where  no  such  instruction  was  re- 
queated.— Singer  v.  Martin,  164  P.  1105. 

^s>260(l)  (CaLApp.)  Betusal  of  requested  in- 
structions fully  and  correctly  covered  by  given 
instructions  Is  not  error. — Braun  v.  VaUade, 
164  P.  904;  Piori  v.  Agnew,  Id.  899. 

®=a260(l)  (Kan.)  It  is  not  reversible  error  to 
refuse  an  instruction  stating  in  detail  the  law 
covering  an  lasue  aubmitted,  where  the  court 
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clearly  states  Uie  same  role  in  the  instmction 
given.— Buth  t.  Witherspocm-Ehlgler  Co.,  164  P. 
1064. 

4s»260<l>  (Or.)  Befusal  of  requested  instmc- 
tlons  which,  in  so  far  as  they  oonform  to  the 
law,  were  covered  by  chanes  riven,  was  not 
error.— White  V.  East  Side  Hill  ft  Lumber  Co., 
164  P.  736. 

€=3260(1)  (Wash.)  When  requested  instructions 
were  amply  covered  by  instructions  given,  it 
was  not  error  to  refuse  to  give  lequests  in  exact 
language  asked.— Nollmeyer  v.  Tacoma  By.  ft 
Power  Co.,  164  P.  229. 

<S=>260(8)  (CaLApp.)  In  action  for  iujuries  re- 
ceived by  plaintiff  when  hit  by  defendant's 
street  car,  a  retjuested  instruction  on  care  re- 
quired of  plaintiff  held  sufficiently  covered  by 
instruction  given. — Hammond  v.  Pacific  Electric 
Ry.  Co.,  164  P.  60. 

^260<8)  (Wash.)  In  action  against  street  rail- 
road fcv  injuries  to  passenger  while  alightinSi 
d^endant  was  not  required  to  rest  defense  on 
inference  from  instructions  given,  but  to  have 
its  version  on  request  specifically  submitted  to 
jury,  if  there  was  substantial  evidence  support- 
ing allegations  itf  affinnatiTe  defuise^Noi&iey- 
er  V.  Tacoma  Ry.  ft  Power  Oo.,  164  P.  220. 
€=>26l  (Waah.)  To  uitltle  party  to  predicate 
error  on  court's  refusal  to  give  requested  in- 
struction, it  must  he  substantially  correct,  and 
instruction  which  Is  in  part  correct  and  in  other 
particulars  incorrect  may  be  refused  as  whole. 
—Nollmeyer  v.  l^coma  By.  ft  Power  Co.,  164 
P.  229. 

<S=^261  (Wash.)  When  inatmctitm  partly  good 
and  partly  bad  is  <^ered.  court  is  not  requind 
to  weed  out  and  regect  bad  and  give  good  on 
pain  of  reversal— Singer  v.  Blartin,  164  P.  1106. 
€=»267(2)  (CaLApp.)  It  is  not  error  for  court 
to  so  state  requested  instructious  aa  to  correct- 
ly state  law.— >iori  v.  Agnew,  164  P.  889. 

{Q>  OoBatrnetlOB  and  Operatloa. 

^295(1)  (Cal.App.)  It  is  duty  of  jury  to  con- 
sider all  of  instructions  given  as  a  whole  in  ar- 
riving at  verdict.— Hammond  v.  Pacific  Electric 
Ry.  Co.,  164  P.  BO. 

<g=>295(l)  (Wash.)  It  is  immaterial  that  words 
and  sentences  in  instruction,  taken  separately, 
do  not  state  law,  where,  construed  witfi  context, 
they  are  correct. — Bergen  v.  Lewis  Count?,  164 
P.  78. 

^295(1)  (Wyo.)  Effect  of  instructions  is  not 
to  be  determined  alone  upon  single  statement  to 
which  exception  is  taken,  but  charge  must  be 
taken  as  whole  in  determining  effect. — Wood  v. 
Wood,  164  P.  844. 

€=s>295(5)  (Or.)  In  action  for  fraud  in  exchange 
of  real^,  as  instruction  upon  right  of  plain- 
tiffs making  an  investigation  of  the  propertv  to 
rely  on  defendants'  representations  held  to  nir^ 
ly  submit  the  issues,  when  considered  as  an 
entirety.— Reimers  v.  Brennan,  164  P.  552. 

€=>295(6)  (Wash.)  In  action  against  proprietor 
of  jitney  bus  by  passenger  injured  when  bus 
collided  with  another  car,  instructions  as  wbtde 
held  to  have  given  jury  law  of  proximate  cause 
us  applied  to  excessive  apeed  as  well  as  to 
every  charge  of  negligence.— Singer  T.  Martin, 

164  P.  iioe. 

«ss>2B6(3)  (Cal.)  Error  in  instructing  that  raU- 
road  had  duty  of  employing  competent  servants 
held  not  cured  by  qualification  that  it  was  lia- 
ble for  failure  to  do  so.— Lengford  v.  San  Diego 
Electric  Ry.  Co.,  164  P.  398. 

®:929S(3)  (Oal.App.)  In  actitm  for  injuries  re-  ^ 
ceived  in  falling  through  trapdoor  in  barroom, 
where  instruction  referred  to  trapdoor  iji  flour 
as  being  part  of  said  liarroom,  etc.,  any  confu- 
sion possible  being  doubt  as  to  whether  reference 
was  to  spaces  below  trapdoor  when  open,  or  to 
fioor  space  filled  by  trapdoor  when  closed,  keid 
cured  by  instruction  that  U  trapdoM  wa*  locat- 
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ed  at  priTato-  portion  of  mvaisea,  dafenduts 
were  not  reqaired  to  piard  it— Brann  t.  Val- 
lade.  lei  P.  904. 

«=»296(3)  (Uub)  In  a  aerranfa  action  for  in- 
jnriea  caused  by  a  irfece  of  coal  falling  from  a 
cbiite  at  a  mine,  portion  of  instruction  com- 
plained considersd  witil  remainder  of  in- 
struction, held  to  reasonably  In^tly  that  Jury 
must  find  that  ^intiflF  did  not  know  that  coal 
was  on  chuta— DimmiiA  T,  Utah  Fnel  Co.,  164 
P.  872.  ■ 

«s»296(3)  (Wash.)  Instructlcm  uroneously  de- 
claring it  is  defendant's  duty  to  exercise  bigbegt 
degree  of  care  conatoteot  with  practical  con- 
duct ot  buainees  is  not  cured  by  another  prop- 
erly defining  degree  of  care  resting  on  it— Fire- 
men's Fund  Ins.  Co.  v.  Oregon-WashingtoQ  R. 
St  Nav.  Co.,  164  P.  76B. 

«S9296(4.6>  (CaLApp.)  Srror  in  instmctlng 
that  servant  could  not  recover  for  injuries  if 
be  was  contributorily  negligent  held  cured  by 
aubseaoent  specific  instmction  that  any  recov- 
ery anonld  be  reduced  pro  rata^Bomnton 
Smith-Bootb-Usber  Co.,  164  P.  29. 
«s»296(4,  (Cal-App.)  In  an  action  for  inju- 
ries to  a  pedestrian  nit  by  a  street  car,  an  in- 
etruction  on  care  required  if  plaintiff  suddenly 
found  herself  in  peril  held  to  state  principle 
that  an  unwise  choice  ander  such  peril  is  not 
of  Itself  contributory  negligence,  when  cmsidcr- 
ed  with  other  tn8tmction8.-~Haminond  T.  Pa- 
cific Electric  Ry.  Co.,  164  P.  60. 
«S3>296(6)  (Utah)  In  actiom  for  bijnriea  portim 
of  inrtnKH<m  that  risks  that  ar«  aaanmed  by 
an  employ^  are  those  that  threa^n  immediate 
injury  to  sucb  employ^,  taken  in  connection 
with  whole  charge,  heUi  not  error.— Dimmick  v. 
UUh  Fuel  Co.,  164  P.  872. 
^=9296(11)  (Wash.)  In  action  for  damages  caus- 
ed by  removal  of  lateral  support  in  regrading 
city  street,  instruction,  that  jury  might  find  for 
plaintiffs  in  sucb  sum  as  they  had  been  dam- 
aged since  filing  of  notice  by  reason  of  any 
slides  which  took  place  within  two  years  prior 
to  fiUng  of  complaint,  held  not  prejudicial  when 
considered  with  other  portions  of  charge  ex- 
plaining that  respondents  were  confined  to  such 
damages  caused  by  slides  occurring  between  30 
days  prior  to  filing  of  claim  up  to  trial.— Far- 
nandia  t.  aty  of  Ssattie.  164  P.  226. 

IX.  VEBDIOT. 

(A)  GeBevAt  Verdlet. 

^s>320  (OU.)  Trial  Judge  la  not  required  to 
^r^Mtre  fonni  ot  verdict— Brown  v.  Tuil,  164  P. 

<S=>345  (OML)  Where  trial  judge  prepares  forms 
Twlict,  party  ^grieved  must  except  to  form 
prepared  at  time  in  order  to  avail  himself  of  any 
error  therein.— Brown  v.  TuU,  164  P.  785. 

(B)  BpeelMl  lutcrrovatOFlca  amd  FlndlnsR. 

4=^350(1)  (Kan.)  lliere  was  no  error  in  sub- 
mitting a  special  question  within  the  issues 
raised  by  the  pleadings.— Long  v.  Kansas  City, 
M.  &  O.  R.  Go..  164  P.  175. 
4s>339(l)  (Kan.)  Judgment  may  not  be  render- 
ed contrary  to  the  general  verdict  sustaining 
several  defenses  to  an  action,  on  special  findings 
of  fact,  unless  the  special  findings  defrat  each 
defense.— First  Nat.  Bank  v.  Stroup,  164  P. 
1064.  . 

X.  TBIAI.  BT  CWV&T. 

(D)  PliidlnK>  ot  Faet  ud  CoBClaalOBa 
•f  Law, 

«=>388(1)  (Wyo.)  A  judgment  without  findings 
Is  not  void,  but  merely  Irrenular  or  erroneous. 
-Garber  v.  Spray,  164  P.  840. 
«=»395(8)  (CaLApp.)  Action  of  court  in  sign- 
log  findings  after  death  of  one  defendant  in 
whose  favor  judgment  ran  waa  not  an  irregnlar- 


ity  prejudldal  to  ptalntUTi^-Golqahonn  Fun- 
man.  164  P.  10; 

^s>397(l)  (Mont.)  Where  defendant  was  barred 
by  laches  from  raising  question  whether  trano- 
action  in  suit  was  mortgage,  trial  court  waa  jus- 
tified in  failingspecificallr  to  find  on  the  sub- 
ject—Elling  T,  Fmt,  164  P.  891. 

XX.  WAIVSB  AHD  OOBBEOTIOH  07 
IBREOin.AKITIES  AND  ERBORS. 

«=»424  (Okl.)  In  foredosure  of  mechanic's  ll«n, 
error  in  refusing  defendants'  instructions  as  to 
effect  of  contractor's  fraudulent  change  of  con- 
tract was  cured  by  instruction  stating  law  as  to 
Alterati<m  of  contracts  more  favorably  to  de- 
fendants than  instructions  refused.- Brown  v. 
Tull,  164  P.  785. 

TROVER  AND  CONVERSION. 

I.  ACTS  OOHSTITUTZHG  OOMVBR- 
8I0K  AND  XiIABIUTT 
THEBEFOB. 

«»9(1)  (Or.)  Refusal  to  surrender  an  artlde 
to  the  owner  entitied  to  its  p(>ssession  is  a 
conversion.— Oreg(»-y  v.  Oregon  Fruit  Juice  Co., 
164  P.  72a 

^s»IO  (Wash.)  Defendants*  assignment  to  bank 
of  six  nonnegotiable  notes  as  security  for  loan, 
held  an  actual  conversion  of  the  last  of  such 
notes  held  in  trust  by  than  for  plaintifC.— Wylde 
T..  Schoeming,  164  F.  762. 

n.  ACTIONS. 

(C)  BvldcBoe. 

4=s>35  (Or.)  Plaintiff  claiming  cimversion  be- 
cause of  defendant's  refusal  to  accept  as  agreed, 
a  chattel  mortgage,  in  place  of  a  lien  giving 
right  to  possession,  baa  the  burden  of  showing 
the  terms  of  mortgage  were  agreed  on  with 
certainty,  and  tender  of  note  and  mortgage  con- 
forming thereto. — Gregory  v.  Oregon  Fruit  Juice 
Co.,  164  P.  72& 

'€=»35  (Wash.)  In  trover  for  the  conversion  of 
a  negotiable  Instrument,  bond,  or  other  evidence 
of  indebtedneffi,  the  face  value  is  prima  facie 
the  true  value. — Thompson  v.  Metropolitan  Bldg. 
Co..  164  P.  222. 

In  trover  for  conversion  of  a  bond,  the  but^ 
den  is  on  the  defendant  to  overcome  the  prima 
facie  evidence  at  value  consisting  of  the  face 
value.— Id. 

(D)  Damasns. 

^950  (Wash.)  In  trover  for  the  conversion  of 
a  chose  in  action  such  as  a  negotiable  Instru- 
ment bond,  or  other  evidence  of  indebtedness, 
the  plaintiff  ia  entitled  to  recover  as  damages 
the  value  of  the  thing  converted. — lAompaon  t. 
MetropoUtan  Bldg.  C^..  164  P.  222. 

«=s>50  (Wash.)  In  action  for  conversion  of  note, 
measure  of  recovery  is  face  of  note  and  inter- 
est from  date  of  conversion  only  where  note  was 
personal  obligation  of  solvent  maker  or  other 
person  individually  liable.— Wylde  v.  Schoening, 
164  P.  752. 

In  action  for  conversion  ot  note,  last  of  series 
given  for  price  of  land,  being  charge  only 
against  mortgaged  praises,  no  deficiency  judg- 
ment being  recoverable,  measure  of  recovery 
waa  value  of  security  as  ot  date  of  conversion, 
less  amount  of  other  notea  and  accrued  interest, 
with  Interest  on  amount  found. — Id. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 
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TRUSTS- 

Sm  limitatloii  ot  Acdou,  «3>10S. 

I.  OBE&TIOlf,  EXI8TEKOB.  JkXD  VA- 
UDITT. 

(A)  KxpreM  Trasta* 

4b9I7,  t8(3)  (Waab.)  An  oral  promise  to  con- 
vey real  estate  to  a  brother  on  payment  of  price 
did  not  create  an  enforceable  express  truat.— 
In  re  Mason's  Estate.  164  P.  206. 

(B)  ReanltliiK  Trnsta. 

«s>63'/2  (Okl.)  ReaultinK  tniats  are  not  within 
the  statute  ot  frands.— Boyd  t.  Wint^  104  P. 
781. 

«=»63%  (Wash.)  An  oral  promise  to  ccmvey 
reel  estate  to  a  brother  on  payment  of  price 
did  not  create  a  resulting  truat — In  re  Mason's 
Estate.  164  P.  206. 

«s»70  (Okl.)  Where  the  legal  estate  in  property 
is  conveyed  or  transferred  with  the  intent  that 
the  boaefidal  interest  ehall  not  go  with  the 
level  tiUe,  there  is  a  reaultinc  trust  in  favor  of 
the  one  to  whom  the  equitable  interest  was  in- 
tended  to  go.— Boyd  v.  Winte,  164  P.  781. 

«=>88  (Okl.)  Resulting  trusts  may  be  estab- 
lished by  parol  evidence,  where  such  evidence 
iM  not  (rtlierwiae  incompetent.— Boyd  v,  Winta, 
164  P.  781. 

«=»88  (Wash.)  Trust  arising  from  title  to  land 
purchased  being  taken  in  name  of  another  than 
one  paying  pnrdiase  price  is  not  express  trust, 
but  resumnR  trust,  which  may  be  established 
1^  paroL—Womaeh  v.  Sandygren,  164  P.  600. 

«=^9(U  (OU.)  In  actftHL  to  recover  on  note 
and  to  foreclom  mortgage  on  realty,  conveyance 
of  r^ty  to  defendant  held,  on  the  evidence,  to 
create  a  resulting  trust  under  which  defendant 
took  no  beneficial  interest  in  the  realty, — Boyd 
V.  Winte,  164  P.  781. 

«=9a9(l)  (Wash.)  Evidence  in  partiti<»i  Aeld 
sufBdent  to  eetaUish  resulting  trust  in  deceased. 
— Womach  T.  Sandygren,  1G4  P.  600. 

^»89(2)  (Or.)  In  action  to  have  defwdant  de- 
clared a  trustee  of  interest  in  land,  bought  with 
fimds  of  both  parties,  there  being  no  fraud, 
plaintiff  must  show  by  preponderance  of  evi- 
dence that  part  of  purchase  money  belonged  to 
him  if  full  accounting  were  had.— Prouty  t. 
Burroughs,  164  P.  187. 

(O)  OonBtrnetlT*  Trnata. 

^=995  (Wash.)  An  insolvent's  conversion  of  the 
proceeds  of  the  sales  of  goods  held  in  trust  with 
privilege  of  sale  held  not  to  create  a  trust  ez 
malefido  giving  the  consignor  a  lim  on  all  the 
insolvent* B  aaseta.— Helddhach  v.  Gampb^  164 
P.  247. 

m.  APPOCTTMEITT,  QPAIJFIOA- 
TIOH,  AND  TEWUBB  OP 
TKUBTEE. 

«=»I6I  (Or.)  Under  O.  L.  S  689,  surety  on 
bond  of  trustees  under  will  was  not  entitled  to 
be  reUeved  of  further  liability  upon  its  srbi- 
trary  demand  to  be  relieved,  witnout  showinj 
any  fault,  dereliction,  or  misconduct  on  part  o 
its  principals.— Maryland  Casualty  Co.  t.  Kla- 
ber*!  Estate,  164  P.  574. 

VZL  ESTABUBHMEirr  Aim  EH- 
FOROEMENT  OF  TRUST. 

(A)  Rlffbto  of  Cestui  <iiie  Trast  mm  last 

Trnstce. 

^340  (Wash.)  The  trust  relation  does  not 
create  a  lien  on  property  of  like  kind,  whether 
that  property  he  money  or  property  of  a  differ* 
ent  uatnre.— Heidelbach  t.  CampbeO.  164  P. 
247. 


<B)    Bivbt  to  Follow  Tpwrt  Property  or 
Pvoeeods  Theroof. 

^349  (Wash.)  The  right  of  tlie  beneficiary  ot 
a  trust  to  pursue  a  fund  is  oased  on  the  prin- 
ciple that  it  is  the  beneficiary's  property,  not 
upon  any  ri^t  oi  lien  aniust  the  wronraoer's 
general  eatate^Heldfllbaen  t.  CampbdL  164  P. 
247. 

<S==>357(2)  (CaLApp.)  Where  defendant  in  stdt 
to  quiet  title  when  rec^ving  her  deed  had  no- 
tice that  grantor  had  nothing  more  than  bare 
legal  title,  necessarily  a  titlr  held  in  trust  for 
plaintiff,  who  owned  entire  boueficial  interest, 
defendant,  if  title  vested  in  her  at  all,  received 
it  subject  to  trust  and  obligation  to  convey  to 
plaintia^-Piouty  ri  Rogers,  164  P.  901. 

(O)  Aotlovs. 

«s>372(3)  (CoLo.)  In  a  suit  to  recover  real  et- 
tate  alleged  to  have  been  held  in  trust  for  plsin- 
tiff,  letter  written  by  recced  owner  in  form 
of  a  s^emn  declaration  held  sufflcirat  to  Sup- 
port a  court  finding  for  plaintift— TuekOTman  t. 
Bmiy.  164  P.  721. 

TUBERCULOSIS. 

See  Constitutional  Law.  ^»60;  Health,  «S921; 

Statas.  «=»119. 

UNDISCLOSED  AGENCY. 

Sea  Frindpal  and  Agent,  4=»148. ' 

UNDUE  INFLUENCE. 

See- Wills.  «»166. 

UNITED  STATES. 

See  Public  Lands. 

UNLAWFUL  DETAINER. 

See  Forcible- Entrv  and  Detainer;  IjUMQord  and 
Tenant.  «»201. 

USAGES. 

See  GuBtMns  and  Usages. 

USURY. 

See  Judgment,  «=3S17. 

H.  PENALTIES   AND  FORFETTUBES. 

<&=3l38  (Okl.)  Under  B«v.  Laws  19ia  U  1004, 
1005,  borrower's  agreement  to  pay  and  his  pay- 
ment of  more  than  10  per  cent  per  annum  la 
usurious,  and  he  may  in  a  proper  action  recover 
twice  the  amount  of  the  entire  interest  so  paid 
instead  of  twice  amount  of  interest  paid  above 
the  legal  rate.— Ardmore  State  Bank  v.  Thomp- 
son, 164  P.  977. 

<^I42(1)  (Okl.)  When  a  loan  contract  is  usu- 
rious, the  borrower  making  a  written  demand  for 
the  return  of  the  whole  interest  so  paid  instead 
of  twice  the  interest  paid  over  ajid  above  the 
legal  rate  is  within  his  rii^ta/— Ardmore  Stats 
Bank  v.  Tbompscm,  164  P.  977.  * 

VACATION. 

See  Appeal  and  Error,  «=>113,  1199;  Attach- 
ment. «=32B0-250:  Garnishment.  «=»187; 
Judgmoit,  «=>139-174,  400;  Mortgages,  «» 
496. 

VALUE. 

See  Eminent  Domain,  «=s»2(^;  Evidence,  ^» 
474.  48S:  Justices  of  the  Peace.  «=»44;  Tax- 
ation. ^ssSSO:  Trover  and  Converuon, 

VENDOR  AND  PURCHASER. 

See  Chattel  MortRSges.  4»150;  Exchange  of 
Property:  Frauds.  Statute  of,  «=366:  Hns> 
band  and  Wife,  «s»267;  Lis  Pendens,  «=>2*- 
'  26;  Mortgages.  *9602-6»!:  Municipal  Cbr- 
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poratioDs,  «39679:>  Bfcdrm  ^180;  SsIm; 
Specific  Ferfonha^ce;  Tarstlon,  ^astWI,  730, 
821;  Trusts,  «=^7. 

I.  BBQUX8ITEB  AMD  TAUDITT  OI> 
CONTBAbT. 

^:>I8(1)  (Cal.)  An  option  is  &  aale,  not  of 
property,  but  ot  a  rignt  to  pnrchase.— Hicks  v. 
Christeson.  164  P.  396. 

^s»l8(3)  (Gal.)  An  option^'s  lettar  to  the 
''owner's  broker,  requesting  that  be  have  deeds 
ready  for  d^very  upon  part  payment  of  the 
pnrcbase  price  tind  execution  of  notes  for  the 
remainder,  is  not  an  exercise  of  the  (uttlon  where 
no  proiAise  to  pay  the  purchase  price  is  made. 
— fficks  V.  Christeson,  164  P.  395. 
«s»l8(4)  (CaLApp.)  An  agreement  as  to  pnr- 
cbese  of  land  and  iodorsementB  thereon  A  eld 
an  option  to  pnrcbase,  for  whidi  payments 
made  were  consideration,  so  that,  on  lapse  of 
time  fixed  by  contract  and  default  by  purchas- 
er, neither  purchaser  nor  his  assignee  could 
recover  such  payments. — Compton  Land  Co.  v. 
Vaughan.  164  P.  610. 

«s»33  (CeLApp.)  Mere  expressions  of  opinion 
by  vendor  are  not  false  r^resentations  unless 
they  were  not  honestly  given  and  vendor  knew 
them  to  he  false.— Carlson  v.  Farm  Land  Inv. 
Co.,  164  P.  344. 

<8=>44  (Or.)  Testimony  ot  plaintiff  purchaser 
and  another  that  vendor  misrepresented  a  bound- 
ary line  does  not  wairant  a  rescission  where  ab- 
stract, deeds,  and  maps  correctly  describing  the 
property  were  examined  by  plaintifFs  agents, 
and  where  plaintiff  seeks  to  rescind  after  prop- 
erty has  decreased  in  valoe.— Mumeni  t.  Bel- 
larts,  164  P.  965. 

DZ.  MOPmOATlOW  OB  RSaOIMIOlf 
OF  GOHTBACT. 
(B)  KesfllsslOB  bT  Vendor. 

^=392  (CaLApp.)  TJpon  breadi  of  contract  pro- 
▼isiiHi  forfeiting  land  if  used  for  sale  ot  in- 
toxicants, a  vendor  may  refuse  to  execute  deed, 
in  view  ot  Oiv.  Code.  |  1109.— Southern  Foe.  R. 
Co.  T.  Blaisdell.  164  P.  804. 

(C)  ReaelMloa  by  Parebaser. 

9s>ll2(l)  (Or.)  Under  a  contract  providing  for 
a  deed  after  payment  of  purchase  price,  payable 
a  long  time  suluequent  to  date  of  contract,  held, 
defect  in  vendor's  title  did  not  call  for  re- 
sdssion.— Ward  v.  James,  164  P.  870. 
«s9n4  (Or.)  Granting  that  contract  should  be 
reformed,  so  as  to  require  vendor  to  furnish  an 
abstract  of  titie,  purchaser,  who  purchased  an 
abstract  and  made  payment  on  purchase  ^rice 
after  vendor's  alleged  failure,  was  not  entitled 
to  rescind  for  vendor's  failure  to  furnish  an  ah- 
stract.— Ward  v.  James,  164  P.  370. 
4=s>II6  (Or.)  Under  an  agreement  providing  for 
a  deed  after  pigment  of  purchase  price,  pur- 
chaser cannot  rescind  and  recover  payments 
thereon  for  defects  in  vendor's  tiUe,  where  he 
has  not  tendered  or  paid  purchase  price. — Ward 
T.  James,  164  P.  370. 

Under  agreement  providing  for  deed  after  pay- 
ment of  purchase  price,  purdiaser  cannot  re- 
scind for  defects  in  vendor's  title,  where,  after 
allowing  purchaser  all  credits  to  which  he  is  en- 
titied,  he  is  still  in  default  in  payment  of  inter- 
eat  at  time  vendor  brings  suit  to  foreclose  con- 
tract.—Id. 

In  order  to  put  voidor  in  default  and  claim 
reacissioD  of  contract,  purchaser  must  be  ready 
to  pay  entire  purchase  price,  must  o^er  so  to 
do,  and  demand  a  deed. — ^Id. 

IV.  PEBFOBICAITOE  OF  OOXTBAOT. 

(D)  Payment  of  Parchase  Money. 
^sstltff  (Idaho)  Where  time  is  agreed  to  be  of 
the  essence  of  a  contraet  for  the  sale  of  real 


estate,  that  the  vendor  accepts  an  Interest  pay- 
ment a  short  time  after  it  is  due  is  not  a  waiv- 
er of  promptness  in  future  payments. — Bowers 
V.  Bennett,  164  P.  93. 

BXOHTS  Ain>  T.TABmTIBi  OF 
PABTIE8. 

(B)  Am  to  Tblrd  Pevsoaa  <n  Oeaeral. 

®=32I4(1)  (Wash.)  Where  the  vendor  consents 
in  writing  to  the  purchaser  conveying  to  a 
third  party,  a  subsequent  assignee  of  the  vendor 
cannot  sue  upon  the  contract  of  purchase. — 
Vanasse  Land  Co.  v.  Hewitt,  164  P.  106. 
^9214(6)  (Or.)  An  assignment,  or  arrangement 
for  an  assignment,  of  a  contract  for  the  pur- 
chase of  land,  does  not  change  status  of  vendor; 
the  assignee  standing  In  no  better  position  than 
assignor.— Ward  v.  James,  104  P.  8TO. 

(C)  Bona  Fide  Pnrcbasers. 

<&=>227  (Okl.)  Purchaser  of  land  with  knowl- 
edge of  uicts  which  would  ptit  prudent  man  up- 
on inquiry  which  with  ordinary  diligence  would 
lead  to  actual  notice  of  rights  adverse  to  his 
vendor  is,  if  he  neglects  such  Inquiry,  charge- 
able with  actual  notice  within  Bev.  Laws  1910, 
S  2026.— ThiHuas  t.  Huddleston,  164  P.  106. 

VI.  BBICEDIEa  OF  TEHDOB. 

(A)  Lien  and  Reeovery  of  Land. 

^=^265(1)  (Colo.)  Vendor's  lien  avails  against 
all  subsequent  purchasers  and  incumbrancers  of 
land  under  grantee  who  are  not  bona  fide  pur- 
chasers  for  valuablQ  consideration  and  without 
notice.— Mihoover  v.  Walker,  164  P.  004. 

Original  owner  of  land,  who  incumbered  it 
by  deed  of  trust,  and  thereafter  sold  to  party 
who  agreed  to  pay  note,  etc.,  deed  of  trust  be- 
ing foreclosed,  held  entitied  to  enforce  vendor's 
lien  against  remote  crantees  ctf  party  who.  as- 
sumed mortgage  indebtedness ;  they  having  had 
notice  of  his  agreement.— Id. 
iS=»266(l)  (Oolo.)  Where,  as  part  consideration 
for  sale,  purchaser  of*  land  assumed  payment 
of  Incumbrance,  and  vendor  was  compelled  to 
discharge  locumbraoce,  he  could  enforce  his 
lien ;  assumption  of  mortgage  not  being  a  waiv- 
er.—Mihoover  V.  Walker,  164  P.  504. 
«=»2g9(2)  (Or.)  Although  contract  did  not  re- 
quire delivery  of  good  and  sufficient  deed,  free 
frcHn  all  legal  incumbrances,  until  payment  of 
purchase  price,  vendor  must,  where  he  seeks 
strict  foreclosure,  be  able  to  furnish  a  good  com- 
mercial title.— Ward  v.  James,  164  P.  370. 

(B)  AoHoas  tor  Pnrobas*  Money. 

1^315(3)  (Kan.)  In  an  action  for  purchase 
money  placed  in  escrow  pending  perfecting  of 
titie,  evidence  held  sufficient  to  sustain  jndg- 
ment  against  vendor  on  ground  that,  haviug  re- 
tained possession,  it  was  his  duty  to  pay  taxes, 
and  not  permit  land  to  be  sold  on  tax  sale  which 
cut  off  aJl  interest  of  both  parties.- Kiogbn  t. 
Ewurt,  164  P.  141. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  «s»266,  206. 

VENUE. 

See  Justices  ot  the  Peai^  ^73.  74;  Manda- 
mus. 4a»44. 

I.  HATUBE  OB  tirBJEOT  OF  ACTION. 

4s»5(5)  (CaLApp.)  Action  to  abate  as  publtc 

nuisance  diversion  of  water  contrary  to  St. 
1913.  p.  252,  8  12.  where  it  involves  injuries  to 
real  property,  must  be  tried  In  the  county  in 
which  the  subject  of  the  action  or  some  part 
thereof  is  situated.— Medatchy  t.  Lagnna 
I^ands,  Limited,  164  P.  41. 
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^=>IB  fCaLApp.)  Where  real  property  iojured 
by  iinblic  auisa&ce  is  situated  partly  in  one 
county  and  partly  in  another,  action  to  abate 
such  nuisance  may  be  broui;ht  in  either  county 
under  Code  Oiv.  Proc.  f  392.— McClatchy  T.  La- 
guna  Lends,  Limited,  164  P.  41. 

n.  wnaathE  or  BESiBEiroE  of 

PARTIES.  ' 

€=321  (Cal.Ai^.)  Where  a  contract  was  made 
in  county  to  be  performed  at  defendant's  prin- 
cipal place  of  buBiueBS  in  that  coim^,  defendant 
was  entitled  to  have  the  case  tried  there,  though 
a  small  part  of  the  work  was  to  be  done  and 
delivered  in  San  Francisco,  but  plaintiff  was  to 
install  such  work  in  defendant's  store. — Xj.  &  E. 
Emanuel  v.  Oberlin  Bros.  Co.,  164  P.  818. 

m.  OHAlfOE  OF  VEITTTE  OR  FXJiOB 
OF  TBIAIu 

^^44  (Wash.)  Plaintiff's  attorney  having 
agreed  that  defendant  was  entitled  to  a  change 
and  that  he  would  not  oppose  motion,  held,  un- 
der facts,  that  defendant  was  entitled  to  change 
of  venue  as  a  matter  of  right. — State  v.  Su- 
perior Court  of  Washington  for  Clarke  Goun- 
ty,  164  P.  616. 

VERDICT. 

See  Appeal  and  Error,  «=»830,  1001-1005; 
Griminal  Law,  «s»llf^;  Judgment,  «s>256; 
PleadiuK.  «s>4S2;  Trial.  «=»3a0-3^. 

VERIFICATION. 

See  Pleading,  «s»291. 


VIEW. 


See  Trial,  «=»28. 


VINDICTIVE  DAMAGES. 

Se«  Damages,  ^3>89,  01. 


See  ESectifflu. 


VOTERS. 
WAGES. 


See  AssirammtB.  4=s»12:  Ifaater  and  Semmt, 
«8=>80. 

WAIVER. 

See  Action,  4s»28;  Appeal  and  Error,  <9=> 
1078 ;  Appearance,  <^=>24  ;  Chattel  Mortgages, 
®=>136;  Criminal  Law,  4ps»902;  Insurance, 
«s>384.  388,  555-SQO;  Justices  of  the  Peace, 
«=>tIO;  MiccbaniCB*  liens,  «=>208.  217; 
meading.  ®=3409,  418;  Sales,  «=9l01;  Ven- 
dor and  Purchaser,  «=»114,  187»  266;  Wit- 
nesses. ^:s>219. 

WARDS. 

See  Guardian  and  Ward, 

WAREHOUSEMEN. 

4=:»34(6)  (Kan.)  Where  goods  were  delivered  in 
good  condition  to  a  waretioMaeman, .  and  were 
destroyed  by  fire,  the  burden  was  on  the  ware- 
houseman under  Gen.  St.  1915,  {  4422,  to  ab- 
solve himself  from  negligence  by  showing  an  ex- 
cuse for  failure  to  deliver  thwn  on  demand.— 
Caldwell  V,  Skinner,  164  P.  116a 
^934(7)  (Wash.)  In  an  action  against  a  ware- 
houseman to  recover  for  merchandise  destroyed 
by  fire,  evidence  held  not  to  show  that  ware- 
houseman, by  signing  a  regular  bill  of  lading 
as  a  receipt  for  goods,  agreed  to  become  insurer 
according  to  provisions  on  back  thowf  applica- 
ble only  to  carriers.— Washington  Shoe  Mfg. 
Co.  V.  Dodwell  Dock  &  Warehouse  Cb^  164  P. 
2S2. 


WARNING. 

See  Negligence.  «s>62. 

WARRANTY. 

See  GorporaticffliB,  ^saiaO;  Govenants,  «s»47; 
Sales.  «s>2e&^. 

WATERS  AND  WATER  COURSES. 

See  Drains ;  Emlnut  Domain,  ;  Naviga-' 

ble  Waters;  Venue,  «s»m  16. 

E.  APPBOFBIATIOir  OF  BIOBTS  XM 

4s»30  (Odo.)  Change  of  point  of  diversion  of 
appropriation  for  irrigation  held  not  to  injure 
junior  appropriator,  and  so  properly  decreed  un- 
der Laws  1903,  p.  279.— Boulder  &  Larimer 
County  Irrigating  &  Mfg.  Ditch  &  Reservoir 
Co.  V.  Culver,  164  P.  505. 
4=5>32  (Colo.)  Appropriation  d  water  for  irri- 
gation  is  not  abandoned  when,  ditch  being  de- 
stroyed, it  is  diverted  into  another  ditch  of 
same  owner.— Boulder  ft  Larimer  County  Irrir 
gating  &  Mfg.  Ditch  ft  Eeserroir  Co.  v.  Culver. 
164  P.  609. 

TI.  AFPBOPRXATIOir  AMD  PRE- 
SORIPTIOK. 

®=3l33  (Idaho)  Permit  issued  by  state  engineer 
is  not  water  right,  and  is  not  itself  evidence 
of  appropriatim  of  water.r-Badng!»  t.  Taylw, 
164.  P.  522. 

^s>138  (Wash.)  One  who  for  20  years  uses  wa- 
ter trom  private  ditch  on  neighbor's  land,  and 
annually  cleans  and  repairs  ditch,  is,  where 
acts  and  declarotiooa  of  neighbor  recognise 
bis  right  to  some  proportion  of  water,  entitled 
as  of  right  to  prt^rtion  thereof. — Lyons  t. 
Ingle,  164  P.  746. 

^140  (Idaho)  Under  Const  art.  15,  S  3,  users 
of  water  for  domestic  purposes  have  preference 
over  those  claiming  water  for  any  other  use. — 
Basinger  v.  Taylor.  164  P.  522. 

Appropriator  o£  water,  inviting  doctrine  of 
relation,  in  order  that  date  of  priority  of  his 
appropriation  shall  relate  bade  to  date  of  its 
initiation,  must  show  substantial  comj^ianoe 
with  statutory  prorisions,  and  can  invoke  doc- 
trine only  to  extent  of  completed  appropria- 
tion.— Id. 

®=»I43  (Idaho)  Under  pleading  claiming  title  to 
public  waters  of  state,  decree  must  be  based 
upon  amount  of  water  actually  diverted  and 
applied  to  beneficial  use.— Basinger  v.  Taylw, 

164  P.  522. 

<Q=3l43  (Utah)  No  land  owner  is  entitled  to 
more  water  for  any  iqwcific  [turpoee  than  is  rea- 
sonably necessary  to  supply  his  needs  for  that 
purpose,  regardlew  of  quantity  that  has  been 
used  for  the  purpose  and  the  length  of  ussl — Big 
Cottonwood  Tanner  Ditch  Co.  t.  Sburtliff,  164 
P.  8o&. 

Claimants  of  water  may  not  waste  it,  eitho: 
by  api)lying  more  than  is  reasonably  necessary 
to  supply  their  needs  for  culinary,  dcHnesdc,  or 
live  stock  purposes,  or  in  craducting  the  water 
from  the  main  source  or  supply  to  their  prem- 
ises or  point  of  use. — Id. 

<8=>I44  (Utah)  Where  continuous  o^n  stream 

of  water  is  permitted  to  fiow  to  premises  for 
culinary,  domestic,  and  live  stock  purposes, 
reasonable  amount  of  racccos  water  pasring 
premises  may  be  used  in  garden  or  orchard,  or 
for  other  irrigation  purposes.— Big  Cottonwood 
Tanner  Ditch  Co.  v.  Sburtliff.  161  P.  856. 

Courts  are  under  duty  to  prevent  discrimina- 
tion and  inequality  among  water  users  who 
have  adcvted  system  of  rotation  on  any  particu- 
lar irrigation  system  or  stream.— Id. 
€=>I45  (Idaho)  One  entitled  to  use  of  water 
may  change  place  of  diversion,  if  others  are  not 
injured  thereby;  but  right  to  cliange  ia  sub* 
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ject  to  protectiMi  of  rii^ts  ot  other  appropriatora 
from  gtreain.— Baringer  v.  Taylor,  164  P.  522. 
«s>l4S  (L'tab)  Landowner  may  not  appn^riate 
water  for  one  parpose  and  then  apply  it  or  any 
part  (rf  it  to  anotner  parpoM.— Big  Cottonwood 
Tanner  Ditch  Co.  v.  ShurtUff,  164  P.  8S6. 

«s»l46  (Colo.)  Seepage  water  wbiCb  orfi^ally 
was  diverted  from  stream  for  irrigation  and 
flowed  into  gulcb  tributary  to  same  stream  can- 
not be  diverted  from  gulch  to  prejudice  of  rights 
of  senior  appropriators  on  stream.— Durkee 
Ditch  Co.  7.  %eans,  164  P.  SOS. 

«a>IS2(3)  {Idaho)  Holder  of  ^rmit  issued  by 
state  engineer  for  appropriation  of  water  is 
not  entitled  to  injunction  to  prevent  diveriioD 
of  waters  from  stream,  unless  he  shows  that  he 
is  in  position  to  make  beneficial  use  thereof. — 
Basinger  v.  Taylor,  164  P.  522. 

«e»l52(4J  (Utah)  L'sers  of  wat«r  cannot  be 

compelled  to  install  a  more  expensive  method  of 
diversion  for  preventing  loss  by  seepage  or  evap- 
oration, bat  may  be  compelled  to  prevent  waste 
by  ke«>ing  their  ditch  in  repair,— Big  Cotton- 
wood Tanner  Ditch  Co.  v.  Shurtliff.  164  P.  856. 

^152(12)  (Utah)  In  case  involTing  water 
rights,  though  tnal  courts  possess  better  op- 
portunity to  reflect  equities  of  case  than  does 
Supreme  Court,  when  it  is  apparent  that  trial 
courts  have  failed  to  reflect  Justice  in  partic* 
nlar  matter  In  view  of  whok  evidence,  parties 
to  record  have  rlcht  to  inviAe  Judgment  of 
Supreme  Court  on  putiealar  matter.— Big  Cot- 
tonwood Tanner  Ditch  Co.  v.  Shnrtliff,  164  P. 
856. 

In  cases  involving  water  rights  In  arid  re- 
giona,  appellate  court  should  be  vny  slow  to 
interfere  with  jndgments  unless  it  Is  clear  that 
eqvdty  and  jastiee  reqaire  soch  Interference. 

VH.  CONTETAirOBS  Am  COH. 
TILA0T8. 

«=>I56(6)  (Colo.)  Under  a  contract  by  plalntift 
with  defendant  Irrigation  company's  predeces- 
sor, giving  plaintiff  certain  water  rights,  such 
rights  are  limited  to  water  supply  as  it  ex- 
isted before  defendant  acquired  property,  and 
do  not  include  water  from  reservoirs  built  by 
defendant.— North  Poudre  Irr.  Co.  v.  Ldggett, 
164  P.  1158. 

Where  defendant  irrigation  company's  prede- 
cessor granted  plaintiff  one  of  216  water  nght% 
and  80  'contracts  were  sold,  and  defendant  ex- 
changed all  but  plaintifTs  contract  for  stock  in- 
terests, plaintiff  must  prorate  in  times  of  water 
scarcity  with  213,  instead  of  30,  water  rights. 
-Id. 

4=9 1 58(2)  (Utah)  Owner  of  water  right  could 
agree  to  any  arrang«nent  as  to  ose  of  water  sat- 
isfactory to  himself  and  other  water  users,  and 
his  agreement  as  to  amount  of  water  to  which 
he  was  entitled.  If  acted  upon  by  other  water 
users,  bound  not  only  him  but  also  those  who 
«^med  under  or  through  him.— Big  Cotton- 
wood Tanner  Ditch  Cov  v.  Shortliff.  164  P.  806. 

Tin.  ARTIFIOIAI.  PONDS,  BESEB- 
TOIBS,  AND  0HANNEI.8*  DAMS, 
AND  rZ.OWAOE. 

^9l60  (Ken.)  A  dam  built  by  an  individual 
under  a  special  act  of  the  Legislature  does  not 
become  illegal  by  reason  of  being  transferred 
to  a  corporation.— State  v.  Kansas  Flour  UiUs 
Co.,  164  P.  1170. 

«=3l77(l)  (Or.)  Substontlally  uncontradfcsted 
evidence  that  defendant's  dam  backed  water  on- 
to plaintiff's  land,  preventing  cultivation  of 
some  land,  %nd  interfering  with  pumping  pure 
water  to  his  bouse,  held  to  require  an  injnnc- 
tiiin  against  such  an  obstruction  of  the  stream. 
— Dragseth  v.  ^lason,  104  P.  376, 


ZX.  WATEB  UVVTh-Y^ 

{B>  IrrlSAtlim  aod  otkcr  Asvieoltvval 

^»2(7  (C(do.)  Appropriator  for  irrigation  of 
water  from  stream  should,  as  required  by  Laws 
1911;  p.  46S,  maintain  headgate  at  pcrfnt  of  in- 
take, that  water  commissitHier  may  r^ulate 
use  of  water. — Boulder  &  Larimer  County  Irri- 
gating &  Mfg.  Ditch  &  Reservoir  Co.  t.  Culver, 
164  P.  600. 

«a>244  (Idaho)  Where  ditch  at  canal  fa  con- 
structed prior  to  the  establishment  of  the  road 
which  intersects  it,  the  expense  of  building  a 
bridge  must  be  borne  by  toe  county  or  high- 
way district  to  which  the  road  belongs.— Good- 
ing Highway  Diet,  of  Oooding  CoonCy  v.  Idaho 
Irr.  Co.,  164  P.  99. 

4=»253  (Idaho)  Where  Carey  Act  Construction 
company  contracted  to  furnish  desert  land  en- 
tryman  water,  right  to  use  of  which  becomes 
appurtenant  to  land,  and  issued  to  him  stock 
of  company  intended  to  become  owner  of  ir- 
rigation system  retaining  possession  thereof  as 
security  for  payments,  and  did  not  record  con- 
tract,  entryman's  subsequent   recorded  mort- 

St»,  taken  without  notice,  und^  Kev.  Codes,  I 
60  was  superior  to  company's  lien. — Ireton  v. 
Idaho  Irr.  Co.,  164  P.  687. 

WILLFUL  AND  WANTON  INJURIES. 

See  Master  and  Servant,  «s>380;  Bailroads, 

WILLS. 

See  Appeal  and  Brror,  «=9l51;  Courts,  «=^97; 
Descmt  and  Distribution;  Executors  and  Ad- 
ministrators; lYustfc 

n.  TESTAMENTARY  CAPACITY. 

(GaL)  Aside  from  demeatia  leaving  no 

mental  power  to  form  any  conception  of  the 
relation  of  things,  insanity  which  will  avoid  a 
will  is  delusioQ  operating  on  the  testamentary' 
act.— In  re  CoUins'  Bstate.  164  P.  1110. 
^»4I  (Cal.)  Extreme  stinginess  and  other  per^ 
sonol  peculiarities  and  habits  held  not  to  con- 
stitute unsoundneee  of  mind  of  testator^In  re 
CoUips'  Estate,  164  P.  1110. 
«^52(1)  (Wyo.)  Under  Comp.  SL  1910,  S  5394, 
Laws  1916,  c.  149,  {  1,  sections  5418, 5440,  5444. 
held,  that  while  proponent  must  establish  a 
prima  facie  case  by  formal  proofs  of  subscrib- 
ing witnesses  in  view  of  presumption  of  sanity 
burden  is  upon  contestant  to  show  by  a  pre- 
ponderance of  evidence  that  testator  was  not 
of  sound  mind.— Wood  v.  Wood,  164  P.  844. 
€=355(1)  (Cal.)  Evidence  on  a  will  contest  Aeld 
insufficient  to  support  a  verdict  that  decedent 
was  not  of  sound  and  disposing  mind.— In  re 
CoUins'  Estate,  164  P.  1110. 

Opinions  as  to  unsoundness  of  mind  of  testa- 
tor held  not  to  establish  it,  when  based  on  feets 
showing  only  personal  peculiarities  and  habits, 
and  frailties  neither  present  at  time  of  ezeca- 
tion  of  will  nor  affecting  Its  provisions. — Id. 
4=»55(1)  (Kan.)  In  action  to  set  aside  a  will, 
evidence  held  to  sustain  a  finding  of  testumen- 
ta^  capacity.— Nordman  T.  Nordmark,  164  P. 

nr.  BXQinSITES  and  ▼AU3>TrY. 

(■)  Form  mmA  CanteKts  of  InatranonM. 

^=906  (Colo.)  Testatrix  having  made  previous 
will  signed  by  witnesses,  a  letter  by  her  contain- 
ing no  words  of  bequest,  but  statements  of  in- 
tention to  destroy  old  will  and  make  a  new  one 
and  that  she  would  have  some  one  witness  and 
sign  letter  only  she  could  not  bear  to  have  any 
one  know  about  it  till  her  death,  is  not  a  will. 
— Tuckerman  v.  Berry,  164  P.  721. 
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(F)  IBatalEe,  Vndne  Inflamiee,  mud  Prttvd. 

«s»ie3{l)  (Wyo.)  Under  Comp.  St'  1910.  i 
5394,  Laws  1915  c.  149,  }  1,  aecdoQs  5418, 
5440,  5444,  held  toat  while  pFoponent  mast  es- 
tablish a  prima  fade  case  by  formal  proofs  of 
sabscribisg  witnesses  in  view  of  presumptioD 
of  sanity  burden  is  upon  contestant  to  show  by 
a  preponderance  ot  evidotce  that  testator  waa 
snojoited  to  iiiidii«  inttuwce.— Wood  v.  Wood, 
164  P.  644. 

«=9ra4(7)  (OaL)  In  a  will  contest  on  the  sole 
ground  of  nndue  inflaence,  evidence  as  to  the 
souodnesB  ot  mind  and  sanity  ol  the  decefused 
was  properly  exduded^In  re  Stone's  Estate, 
184  P.  643. 

«s>l6<t(l)  (Kan.)  In  action  to  set  aside  a  will, 
evMenee  held  to  sustain  a  flndine  that  its  execu- 
tion waa  not  procured  by  onoae  Inflauiee. — 
Nordman  t.  Nordmark,  164  P.  1062. 

<a}  RcTofiftUoa  sbA  RcyIt*!. 

«=3l79  (Gal.)  Later  will  containing  no  express 
revocation  of  earlier,  but  distMsing  ct  entire 
estate,  revokes  earller.-~In  re  MarxTs  Estate, 
164  P.  640. 

«s»l83  (Cal.)  Where  testatrix  made  two  wills, 
but  later  did  not  revolte  earlier  expressly,  and 
contained  charitable  bequests  in  excess  of  one- 
third  of  estate,  and  excess  was  sufficient  to  pay 
all  bequests  of  flrst  will  not  repeated  in  sec- 
ond, both  instruments  would  stand  as  will,  and 
invalid  bequests  of  second  would  be  applied 
to  the  valid  gifts  of  first,  and  any  balance  would 
go  as  intestate  prcverty^In  re  Hatx's  Estate, 
164  P.  640. 

Invalid  dispositions  In  Babeeqaent  wfll  do 
not  revoke  valid  divposttioiis  in  earlier  will,  not 
expressly  revoked,  and  are  ineffective  tor  any 
purpose.— Id. 

ntOBAT%  XBTABUSHltBllT. 
AMD  AlfinrLMKNT. 

(A)  Probate  anA  RsTocatlon  In  Geaeral. 

'«s>2ll  (Wash.)  Under  terms  of  letters  which 
passed  between  testator  and  a  national  bank, 
held  that  bank  was  not  liable  under  Kem.  Code 
1916,  SS  1289,  1292,  for  its  failure  to  deliver  up 
testator's  wiU  after  bis  death.— Myers  v.  Ex- 
change Nat  Bank,  164  P.  951. 
«=s»22l  (OaL)  Where  later  will  Is  probated  and 
tiiereafter  earlier  wHl  is  discovered,  but  valid 

Erovisions  of  two  do  not  conflict  probate  of 
Iter  will  should  not  be  revoked.— In  re  Marx's 
Estate,  IQi  P.  640. 

CD  HearlBK  or  Trial. 

«=>324(3)  (Cal.)  Where  on  the  first  appeal  the 
evidence  was  held  insufficient  to  warrant  deny- 
ing probate,  and  the  contestant  on  the  second 
trial  introduced  no  further  evidence,  direction  <rf 
verdict  for  the  proponent  was  proper.— In  re 
Stone's  Estate,  164  P.  648. 
4»329(4)  (Wyo.)  In  will  contest  Instruction 
that  insanity  or  unsoundness  of  mind  must  be 
established  with  "reasonable  certainty,"  keld 
explained  if  not  limited  by  instructions  making 
verdict  depend  upon  preponderance  of  evidence 
and  deflning  preponderance,  etc. — Wood  v. 
Wood.  104  P.  844.  . 

€=3334  (Kan.)  In  an  attack  upon  a  will  for 
lack  of  testamentary  capacity  and  undue  influ- 
ence, special  findings  held  sufficiently  specific 
and  complete.— Noraman  v.  Nordmark,  194;  P. 
1062. 

(K)  Review. 

4=»360  (Cal.)  Where  the  sole  question  was 
whether  the  will  was  the  product  of  undue  in- 
fluence, the  contestant  could  not  on  appeal  raise 
tiie  question  whether  the  will  was  duly  and 
formally  executed.— In  re  Stone's  Estate,  164  P. 
643. 

®=M00  (Wyo.)  On  appeal  in  will  case  it  may 
be  assumed  that  testimony  of  petitioner  and 
subsuribing  witnesses  referred  to  in  judgment 


admitting  will  to  probate  was  merdy  formal 
proof  usually  taken  of  will  offered  for  probntew 
—Wood  V.  Wood,  164  P.  844. 

Id  view  of  CfHDp.  St  ^910,  1  6441,  whne 
bill  of  exceptions  on  appeal  from  admissiou  ot 
will  to  probate  does  not  show  proofs  of  sub* 
scribing  witnesses  or  whether  they  testified,  but 
bill  does  not  purport  io  contain  £ii  of  evidence, 
held,  that  court  may  assume  that  will  was  pro- 
duced and  its  due  execution  and  competency  of 
testator  sufficiently  shown.— Id. 

VZ.  OOII8TXIVCTIOH. 

(A)  Gaaeral  Bnles. 

«s>4S9  (Wash.)  The  primary  object  in  con- 
struing wills  is  to  determine  the  testator's  in- 
tent—In re  Slocum's  Estate,  164  P.  759. 

(F)  Vested  or  Ooattnarttat  Bstates  aad  In- 
tereata. 

«=:»630C2)  (Kan.)  Under  Will  giving  property  to 
widow  for  life  or  until  her  remarriage,  etc.,  and 
on  that  contingency  for  distribution  to  her  and 
her  children,  she  took  a  life  estate,  to  be  en- 
larged to  one-half  interest  in  lee,  by  renufiage, 
etc,  with  vested  remainder  to  diildrai  in  til  the 
prt^erty,  subject  to  diminution  to  vested  remain- 
der in  cme-balf  on  her  ZMuarriage.— Strom  T. 
Wood,  164  P.  1100. 

«=»634(8)  (Kan.)  Under  will  devising  a  life  in- 
terest to  testator's  wife  with  remainder  to  their 
five  children,  and  providing  that  if  any  child 
died  before  the  inheritance  passed  to  him,  his 
issue,  if  any,  should  take  his  share,  the  hus- 
band of  a  deceased  daughter,  dying  after  testa- 
tor and  before  the  life  tenant  inherited  daugh- 
ter's iriiare.— Hammond  v.  fifartin,  164  P.  171. 
«=»634(9)  (Kan.)  Under  will  giving  property  to 
widow  for  life  or  until  her  remarriage,  and  on 
that  contingency  for  distribution  to  her  and  her 
children,  the  latter  were  given  A  vested  remain- 
der in  all  the  property  subject  to  diminution 
to  vested  remainder  in  one-half  on  her  remar- 
riage—Strom V.  Wood,  164  P.  1100. 

TH.  BIGHTS  Ain>  LiABUJTiBs  or 

DEVISEES  AND  I^OATEES. 

(A)  nature  of  Title  and  Rlnbta  In  Bea- 
eral< 

^9717  (Kan.)  A  devisee  is  presumed  to  accept 
a  devise  favorable  to  him,  and  if  be  desires  to 
renounce,  he  should  do  so  within  a  reasonable 
time.— Strom  v.  Wood,  lfi4  P.  1100. 

A  timely  renunciation  of  a  devise  relates  back 
to  the  death  of  the  testator.— Id. 

Where  a  judgment  was  recovered  against  (me 
devised  laud  in  same  county  by  his  father's  sub- 
sequent probated  will,  which  became  a  lien  on 
his  interest  the  devisee  by  his  nonaction  tor 
five  years  waa  presumed  to  have  accepted  the 
devise,  and  could  not  then  file  a  disclsimer. — Id. 
«=>740(4)  (Kan.)  Relief  will  not  be  granted 
against  a  mistake  in  construction  of  will,  where 
it  must  be  given  at  expense  of  minor  beneficia- 
ries, who  had  notfaing  to  do  with  mistake,  and 
whose  interest  cannot  be  adequately  protected 
by  any  judgment  which  courts  could  render.— 
Terry  v.  Miller,  164  P.  151. 

(F>  Levaelea  Charved  on  Propertr,  Bs- 
tate.  OF  Inter  eat. 

«s>820(4)  (Wash.)  Where  testator  gave  his 
wife  a  life  estate  in  both  his  separate  and  com- 
munity proper^  with  power  to  use  for  her 
maintenance,  and  iprovided  that  on  her  death, 
her  property  and  his  then  remaining  should  de- 
scend, etc.,  maintenance  expenditures  should 
be  deducted  from  total  of  husband's  and  wife's 
propOTty.- In  re  Slocum's  Estate  161  P.  759; 

WITHDRAWAL 
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See  Appeal  mH  Brror,  «»994,  1048;  Criminal 
Law,  «=>«28.  629.  678.  1170%;  Depori- 
tions;  Evidence.  «3>474;  Habeas  Corpus,  ^ 
118:  New  Trial.  ^»S8. 

n.  OOMPETENOT. 

(A)  CmpacitT-  «na  (inallCcatlona  In  Gen- 
eral. 

«=»37(5)  (Idaho)  In  prosecution  for  murder, 
testimony  as  to  deceased's  dying  declarations 
was  admissible  when  given  by  witness  testifj'iug 
from  her  knowledge  thereof,  and  not  relying 
upon  tbe  translation  thereof  made  to  her  <^ 
interpreter^-^tate  v.  Jjondhish,  164  P.  690. 

i^9»52(S)  (OiLl.)  tinder  Rev.  Laws  1910,  I  6060. 
husband  held  an  incompetent  witness  to  testi- 
fy for  or  against  bis  wife  in  action  in  ejectment 
and  to  quiet  title,  where  main  issue  was  wheth- 
er conveyance  of  wife's  property  executed  by 
herself  and  hnsband  was  a  deed  or  a  mortgage. 
—Thomas  v.  Halsell,  164  P.  458. 
*=a52(7)  (Okl.Cr.App.)  In  prosecution  of  hus- 
band for  perjury  in  his  suit  against  his  wife  for 
divorce  in  order  to  obtain  service  of  summons 
by  publicatton,  the  wife  is  a  competent  witness 
for  the  state.— West  v.  State,  164  P.  327. 
«=958(4)  (Wash.)  Under  Bern.  Code  1915  § 
1214,  regarding  testimony  of  spouse,  in  suit  by 
wife  against  father-in-law  for  alienation  of  hus- 
band's affections,  testimony  of  husband,  pur- 
porting to  show  want  of  affection  for  plaintlfE, 
and  testimony  ot  witnesses  as  to  declarations 
by  husband  prior  to  any  knowledge  on  defend- 
ant's part  of  relation  between  husband  and 
plaintiff,  held  not  competent,  over  objection.— 
Jones  V.  Jones,  164  P.  757. 

In  suit  by  wife  against  father-in-law  for 
alienation  of  husband's  affections,  under  Rem. 
Code  1913,  I  1214,  regarding  testimony  by 
spouse,  competency  of  husband  as  a  witness 
depended  upon  his  relationship  at  time  of  trial, 
and  he  would  be  precluded  from  testifying 
against  his  wife  as  to  occurrences  before  uieir 
marriage. — Id. 

«S96I(1)  (Mont)  Ber.  Codes.  1  9483,  as  amend- 
ed by  Lews  1915.  c  111,  expressly  excepts  from 
the  rule  of  noncompetency  of  husband  or  wife 
to  testify  against  the  other  in  a  criminal  case 
cases  of  criminal  violence  on  one  by  the  other. 
— SUte  T.  Bains,  164  P.  MO. 

(C)  Testlmaar  ot  Pmrtics  o*  PerBons  Im- 
tanatad,  tor  or  urstnat  Representa- 
tlvea,  Svrvlvora,  or  Saeeesaora  In  Ti- 
tle, or  Interest  ot  Peraona  Decaaaed  or 
Incompetent. 

*=>I39(14)  (Colo.)  Under  Rev.  St  190&  |  7267, 
in  suit  to  foreclose  mortgage  on  premues  sola 
by  mortgagor  to  one  who  gave  a  note  secured  by 
deed  of  trust,  which  note  was  transferred  to 
party  whose  administrator  was  made  defendant 
to  effect  complete  foreclosure,  plaintiff  could 
testify  to  execution  and  delivery  of  first  note 
by  mortgagor,  and  that  it  had  not  been  paid.— 
Nesbitt  V.  SwaUow,  164  P.  1163. 

(D)  Gonfldentlal  Relation*  nnd  Frlvlleved 

Oonun  V  nl  tsat  1 D  n  ■ . 

^209  (Wash.)  Rem.  Code  1916,  S  1214,  does 
not  preclude  a  physiciaa  from  testifying  with* 
out  consent  of  patient,  in  a  personal  injury 
suit  by  her,  as  to  matters  learned  in  an  exam- 
ination, for  the  express  purpose  of  testit^'ing, 
after  she  had  ceased  to  be  his  patient— Straf- 
ford V.  Northern  Pac.  Ry.  Co.,  164  P.  71. 
^s>2t7  (Ariz.)  £ven  if  evidence  brought  out  on 
Cross-examination  of  a  defendant  under  Civ. 
Code  1913,  par.  1680.  as  to  examlnatloo  of  ad- 
verse party,  was  conoemlnK  communications 
privileged  as  to  him,  sach  privilege  could  not  ex- 
tend to  a  codefendant.— Lally  t.  Cash,  164  P. 
443. 


«=»2I9(4)  (Kan.)  Hie  heirs  at  law  of  one  who 
has  been  treated  by  a  physiciBn  may  waive  the 
provision  of  Code  Civ.  Proc.  |  821  (Gen.  St. 
1909,  S  S915),  making  a  physician  incompetent 
to  tesnfy  to  any  knowled^  obtained  in  fais  pro- 
fessional capacity  from  his  patient— Bmington 
r.  Wagoner,  164  P.  1067. 

HI.  ezamhtation. 

(B)  Oroaa>-B]xnn>inntlon  nnd  Re-Bznmlna- 
tloB. 

•e=>274(9  (CaLApp.)  Cross-examination  of  wit- 
nesses u  to  defendant's  diaractet  for  kindness 
and  gentleness  hHd  within  proper  scopes — Peo* 
pie  V.  J'odera,  464  P.  22. 

<3=»27S(2)  (Cal.)  Where  defendant  in  his  coun- 
terclaim relied  upon  a  claim  for  goods  atM,  re* 
fusal  to  allow  plaintiff  to  show,  1^  cross-ex- 
aminadon  of  defendant  that  claim  had  been  as- 
signed, is  reversible  error.— Del  Monte  Ranch 
Dairy  v.  Bernardo,  164  P.  628. 
«=s»275(3)  (Cal.App.)  In  wife's  action  for  sep- 
arate maintenance  for  cruel  treatment  wue 
claiming  as  cruelty  defendant's  having  procured 
her  commitment  to  hospital  for  insane  and  on 
direct  examination  testl^ing  to  facta  that  neces- 
sarily created  the  impression  that  she  was  sane 
at  the  time,  defendant's  inquiry  to  ber  on  cross- 
examination  directed  to  point  tlut  she  did  not 
even  know  she  was  examined  or  committed  held 
permissible.- Pedreira  v.  Pedreira,  164  P.  30. 
«i»275(4)  (Or.)  In  action  for  fraud  in  exchange 
of  realty,  it  was  a  proper  exercise  of  the  court  s 
discretion  to  exclude  cross-examination  of  de- 
fmdant  to  elidt  the  fact  that  the  pr<^rty  re- 
ceived by  him  was  sold  two  years  after  the  ex- 
change at  an  advance  in  value.— Beimers  t. 
Brennan,  164  P.  662. 

«=»275(5)  (Cal.)  Where  defendant  in  direct  ex- 
amination, went  into  certain  matters,  allow- 
ing cross-examination  relating  to  same  matters 
did  not  show  abuse  of  discretion,  mettAj  be- 
cause defendant  was  thereby  confiued.— O'Brien 
V.  King,  164  P.  681. 

•8^276  (Arls.)  Civ.  Code  1918,  par.  1680,  pro- 
viding for  cross-examination  of  an  adverse  par- 
ty, is  a  modification  of  the  common-law  rules 
of  evidence.— Lally  v.  Cash,  164  P.  443. 

An  adverse  interest  is  the  test  the  rif^t  to 
cross-examine  a  party  under  OiT.  Code  1913, 
par.  1680,  as  to  cross-examination  of  adverse 
party.— Id. 

®=3287(4)  (Wash.)  Where  a  part  of  a  conversa- 
tion is  elicited  on  cross-examination,  the  whole 
conversation  may  be  gone  into  on  redirect  ex- 
amination.—Strafford  V.  Northern  Pac.  Ry.  Co., 
164  P.  71. 

(C)  FrlvHese  of  Wltneaa. 

«s>293  (Cal.App.)  Pen.  Code,  |  367c,  making 
it  offense  for  driver  of  auto  colliding  with  ve- 
hicle not  to  stop  and  esstst  the  occupants  and 
give  them  his  car  number  and  his  nsme  and 
address,  held  not  to  comi)el  him  to  give  evi- 
dence against  himself  in  violatitvi  of  Const  art 
1.  S  13.-People  V.  Fodera,  164  P.  22. 

IV.  OBEDIBILITT,  IlCPEAOHMENT» 
CONTBADICTIOIT,  AND  OOB- 
BOBOBATTOIT. 
(B)  Charaeter  and  Condnot  of  Wltneaa. 

Q=>360  (Kan.)  In  action  for  assault  where  de- 
fendant's testimony  c<mtradicted  plaintiff's  state- 
ments on  cross-examination  as  to  her  reputa- 
tion for  truthfulness,  court,  in  its  discretion, 
might  permit  her  in  rebuttal  to  prove  her  good 
repntation  tot  truthfulness.— Colvin  t.  Wilson, 
164  P.  284. 

(C)  Intereat  a.nd  Blaa  ot  Wltneaa. 

^=si372(2)  (Kan.)  In  a  prosecution  for  rape,  It 
is  proper  on  cross-examination  of  person  as- 
saulted to  show  as  affecting  her  credibility 
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that  she  ctwtracted  with  attorneys  to  brine  an 
acdoD  for  damages  for  the  allied  aneult. — 
State  T.  McLemore,  164  P.  161. 

(1»  iBeoABlBtBBt  atAtomaats  br  Witness. 

«=»379<2)  (Obl.Cr.App.)  In  prosecutiOQ  for  aell- 
ing  whisky,  the  court  should  have  permitted  a 
witnees  called  to  impeach  proBecutinft  witness 
to  answer  a  question  as  to  whether  prosecntiag 
witness  stated  to  him  that  be  did  not  get  the 
whisky  from  defendant.— Collingwood  t.  State, 
164  P.  1154. 

«=»380(e)  (Or.)  Under  L.  O.  L.  8  861.  as  to  im- 
peaching one's  own  witness,  a  witness  may  be 
contradicted  by  a  party  calling  lym,  where  the 
witness  ^ves  testimony  damaging  to  the  party 
calling  bim  on  the  ground  of  surprise,  by  show- 
ing that  he  has  made  at  other  times  statements 
inconsistent  with  his  present  testimony,  as  pro- 
vided in  section  864.— Reimers.  v.  Brennan,  164 
P.  552. 

4=»897  (Wash.)  Testimony  of  witness  in  a  for- 
mer snit,  introduced  for  purpose  of  contradict- 
ing or  impeaching  him  as  witness  in  subsequent 
action,  is  not  subatantiTe  evidence  in  case  in 
which  he  is  teet!fyiDg.--National  City  Bank  v. 
Shelton  Electric  Co.,  164  P.  933. 

In  action  on  note,  where  plaintiff  made  prima 
facie  case  of  due  ezecuticm  on  date  Q>ecined  in 
note,  testimony  impeaching  witness  who  attested 
correctneae  at  date  merely  destroyed  such  wit- 
IMSB*  testimony,  but  did  not  affect  prima  facie 
caae  made  by  specificatiMi  of  date  in  note.— 
Id. 

(G)  Contradiction  and   Corroboration  of 
Wltnesa, 

*=»405(1)  (Kan.)  Evidence  should  not  be  ad- 
mitted to  contradict  a  statement  of  a  witness 
elicited  on  cross-examination  on  an  immaterial 
collateral  matter.— Stole  T.  McLemoie,  164  P. 
161. 

«=>4I2  (Utah)  In  action  for  injuries  in  motor 
vehicle  collision,  where  defendant's  testimony 
that  bis  brakes  were  all  right  was  .undisputed, 
exclusion  of  testimooy  of  repairmen  to  whom 
defendant  took  car  12  days  after  accident  was 
not  error,  being  corroborative  of  undisputed  tes- 
timony.—Bussell  V.  Watkins,  164  P.  867. 
*=»4I4(1)  (Utah)  In  action  for  injuries  in  mo- 
.  tor  vehicle  collision,  where  defendant's  testi- 
mony that  his  brakes  were  all  right  was  undis- 
puted, exclusion  of  testimony  of  repair  man 
to  whom  defendant  took  car  12  days  after  ac- 
cident was  not  error,  being  remote  in  time. — 
Russell  V.  Watkins,  164  P.  867. 

WOODS  AND  FORESTS. 

*=»M  (Cal.)  The  penalty  of  $100  per  tree  for 
maliciously  destroying  shade  trees  on  a  highway 
may  not  be  recovered  under  a  complaint  merely 
alleging  damages.— Santa  Barbara  County  v. 
More,  164  P.  895.  ' 

WORDS  AND  PHRASES. 

"According  to  the  recorded  plat  thereof. "—Pitz- 

patrick  v.  Orowtber  <Kan.)  164  F.  300. 
"Actual  notice."— Thomas  v.  Huddleston  fOkl.) 

164  P.  106.  ^ 
"Affidavit"— Continental  OU  Go.  t.  Jamcstm 

(Mont.)  164  P.  727. 
"And."— Board  of  Education  of  Salt  Lake  City 

V.  Wright-Osbom  Co.  (Utah)  164  P.  1033. 
"And  waive  the  appraisement." — Owens  v.  Cul- 

bertson  (Okl)  164  P.  »75. 
"At  once.'— Board  of  Education  of  Salt  Lake 

City  v.  Wright-Osbom  Co.  (Utah)  164  P. 

103.3. 

"Attempt."— State  v.  Rains  (Mont.)  104  P.  540. 
"Automobile  repairer." — Courts  v.  Clark  (Or.) 

164  P.  714.  ^ 
"Block."— City  of  Tulsa  v.  McCormick  (Okl.) 

164  P.  985. 

"Business."— Southwestern  Surety  Ins.  Co.  y. 
Maier  (Colo.)  164  P.  007. 


"Business  transacted  in  city."— Bx  parte  Smith 
,^(CaL  App.)  164  P.  618. 
"Competent."- In  re  Mathewa  (CaL)  164  P.  8.- 
"Contingent  claim."— HcDaniel    t.  Putnam 

(Kan.)  164  P.  1167. 
"Conversion."— Thompwm  v.  Metropolitan  Bide. 

Co.  (Wash.)  164  P.  222. 
"Current  expenses."— Newman  v.  Van  Nortwick 

(Wash.)  164  P.  61. 
"Decisions."— Fisher  v.  Oliver  (CaL)   164  P. 

800. 

"Departure."- Perlus    T;    Market    InT.  Co. 

(Wash.)  164  P.  66. 
"Dependents."— Pennimore   v.  Pittsburg-Scam- 

mon  Coal  Co.  (Kan.)  164  P.  205. 
"Entry."- Whildin  v.  Maryland  Gold  Quartz 

Mining  Co.  (Cal.  App.)  164  P.  908. 
"Erosion.^'- Pever  v.  Atchiaon,  T.  &  S.  P.  Ry. 

Co.  (Kan.)  164  P.  159. 
'EJxtenaion."— Guie  v.  Byers  (Wash.)  164  P.  75. 
'Extraordinary  ri8k."~Leyba  v.  Albuquerque  & 

Cerrillos  Coal  Co.  (N.  ^^  164  P.  823. 
"False^etenie."— State  v.  Tanner  (N.  M.)  164 

"F^"— Wataon  v.  City  of  Salem  (Or.)  164  P. 
567. 

"Founded  on  Instrument  in  writine." — O'Brien 

V.  King  (Cal.)  164  P.  631. 
"General  agent"— Pettijohn  v.  St.  Paul  Fire  & 

Marine  Ins.  Co.  (Kan.)  1«4  P.  1090. 
"Good  commercial  title.*'— Ward  v.  James  (Or.) 

164  P.  370. 

"Habeas  corpus."— Ex  parte  Blum  (Okl.  Cr. 
App.)  164  P.  136. 

"Has  been  taxed."— McComiek  ft  Co.  r.  Baa- 
sett  (Utah)  164  P.  852. 

"Holder."— Utah  Implement-Vdiicle  Co.  Ken- 

,   Ton  (Idaho)  164  P.  1176. 
'Holder  in  due  course."— First  Nat  Bank  v. 
I^ona  Dxcb.  Bank  (Kan.)  164  P.  137. 

'  Improvement"— Realty  Dock  &  Improvement 
Corp.  V.  Anderson  (Cal.)  164  P.  4. 

"Innocent  purchaser."— National  Bank  of  Gal- 

latin  VaUey  v.  Ingle  (Mont.)  164  P.  58S. 
'Island."— Corbett  v.  Cohen  (Kan.)  164  P.  264. 

"Last  clear  chance  doctrine."— Arnold  v.  San 
Franoisco-Oakland  Terminal  Eya.  (Cal.)  164 

'Xiabilitiee."— Pacifle  Power  &  Light  Co.  v. 

White  (Wash.)  164  P.  602. 
"Lien."— South  High  School  DIst  of  Summit 

County  V.  McMillan  Paper  ft  Supply  Co. 
■    (Utah)  164  P.  1041. 

"Manslaughter."— People  v.  Logan  (Cal.)  164  P. 
,.,-1121 ;  People  v.  Searle  (Cal.  App.)  Id.  819. 
Members  of  a  family."— Fenuimore  v.  Pitta- 
burg-Scammon  Coal  Co.  (Kan.)  164  P.  265. 
"Mortgage."— Hegwood  v.  Leeper  (Kan.)  164  P. 

"Municipal  corporation."— School  Dist  No.  8, 
Twin  Falls  County,  v.  Twin  Falls  County 
Mut  Fire  Insi  Co.  (Idaho)  164  P.  1174. 

"Munkipal  courts."— Ex  parte  Gownlock  (Okl. 
Cr.  App.)  164  P.  130. 

"Mutual  mistake."— Parchen  v.  Chessman 
(Mont.)  164  P.  531. 

"Necessary  expenses."— Newman  t.  Van  Nort- 
wick (Wash.)  164  P.  61. 

"Negligence."- Wichita  Falls  &  N.  W.  Ry.  Co: 
V.  Cover  (Okl.)  164  P.  660. 

"Nonresident"— Hamilton  v.  North  Poe.  S.  S. 
Co.  (Or.)  164  P.  579. 

"Not  less  than."— W^ataon  t.  City  of  Salem 
(Or.)  164  P.  567. 

"Nuisance."— Balch  v.  State  (Okl.)  164  P.  776, 

"Offense."— &c  parte  Gownlock  (Okl.  Cr.  App.) 
164  P.  130. 

"Office."- Alexander  v.  School  Dist  No.  1  in 
Multnomah  County  (Or.)  164  P.  711. 

"Option."— Hicks  t.  Christeson  (Cal.)  164  P. 
305. 

"Out  of  the  Btate."— Hamilton  r.  North  Pac. 

S.  S.  Co.  (Or.)  164  P.  579. 
"Owner."— McCornick  &  Co.  v.  Bassett  (Utah) 
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